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QtTABT. As a moaatira of capacity hotli in dry and 
H(iuid measure, see the CaT.S. title Weip^Ms and 
Aroasures § 1, also 51 CJ. p 118 notes 45-40. 

QXTABTA FALOIDIA A term oC the Eoman law 
havinj? the same moaningf as Falcidiau Portion, sec 
35 (U.S. p 492 note 28. 

QCIABTEB. The fourth part of a thingas ap¬ 
plied to money, twenty-ftvo cents.35 The term has 
hold synonymoxis with ^‘fourth” see 37 C.J.S. 
p 137 note 04.1. 

Tn Knglish criminal law, to divide a criminal^H 
body into cpiartors, after execution, as part of the 
punishment of high trcason.36 

Quartering soldiers is the act of a govommont in 
billeting or assigniiig soldiers to private houses, 
without the eonsoui of the owners of such houses, 


and requiring such owners to supply them with 
board or lodging or both.57 

QTTABTBBLT, Quarter-yearly;®*^ every throe 
months;®*^ once in a quarter of a yearA® 

QtJABTO BIB POST. On the fourth day aftor.^i 

QTJABTZ. See Mines and Minerals § 2 b (8). 

QTTABTZ LOBE, See Mmes and Minerals § 3 b (4). 

QUASH. A term derived from the French '*quas- 
sor,^'^® and defined as meaning io annul ;^® to over¬ 
throw to abate, annul, overthrow, or make void;^5 
to annul, overthrow, or vacate by judicial deci- 
sion.^® It has boon distinguished firom “discharge'' 
see 26 OJ.S. p 1330 note 50, and “dismiss" see 
Dismissal and Nonsuit § 1. 


34. inaok X4.30, 

SPhrase* 

(1) “Quarter day'' deflned see 26 
p 1007 note 79. 

(2) "Quarter HOHslonH," courts of, 
see OourtH 9§ 11» 448, 400. 

(3) "Quartt*r srsHlons of the 

poa<Ms*' rourtH of, see Courts $ 286. 

<4) (Hhcr phrascH as to wUloh 
more re«<u»t adjudiratlons have not 
been found moo 61 O.J, p 118 notes 
CO 02. 

35. Oo,—Sims V. State, 67 S,JB3. 1029, 
X Oa*App. 776. 

39. Black KU. 

37. Black UD. 

"Quarter" and "quarterlnir" as used 
in connection witk militia deUned 
see Militia 9 1. 

74 O.J.S,—a 


33. Idaho.—Leonard v, St. Clalr» 
149 P. 1068, 1060, 27 Idaho 568. 

61 0.x p 118 note 68. 

Phrases 

(1) "Quarterly courts" see Courts 
99 11, 204. 

(2) Other phranos as to which 
more recent adjudications have not 
been found see 61 C.X p 118 notes 
07, 68. 

39. Or.—^Olckonson v. Cox, 244 P. 
877, 878, 118 Or. 88. 

40. Idaho.—lioonard v. St. Clair, 
149 IP. 1068. 1060, 27 Idaho 568. 

61 C.X p 118 note 66. 

41. Black L.D. 

AUowanoe of dies gxatise or qjnsarto 
die post was the practice in the 
lOnallsh courts, and was presumably, 

1 


on the adoption of the common law 
In this state, introduced oh the prop¬ 
er and approved practice thereunder* 
—Vollmer v. Avondale Marble Co., 
10 Z>aX>ist. 484, 436. 

43. Pa,—Crawford v. Stewart, 88 
Pa. 84, 80. 

43. Pa,—Crawford r, Stewart, su¬ 
pra, 

44» Pa,—Crawford v. Stewart, su¬ 
pra. 

43. Fla—Holland v, Webster, 29 
So. 026, 627, 43 Fla 86. 

Neb—Jones v, Wolfe, 60 N.W, 668, 
42 Neb. 272. 

46. Va—Wilson v. Commonwealth, 
162 S.B1 1, 2, 167 Va 776. 

61 C.X p 1X9 note 79« 
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"Quashed” has been held synonymous vith "set 
aside” see 6 C.J.S. p 789 note 63, 

Motion to quash, dismiss, or set aside indictments 
generally see Indictments and Inlomaiions §§ 195- 
218 For other particular applications and specific 
uses ol the term consult the Descriptive-Word Index, 
sub vorbo "Quashing.” 

QUASI. A Latin word**^ frequently used in the 
civil law, and often prefixed to English words.43 
It is not a very definite word.®^ It marks the 
rcsonihlanco, and supposes a little dilToroncc, be¬ 
tween two objects,81 and in legal phtaHcoloja:y the 
term is used to indicate that one au])ject resemblos 
another, with which it is compared, in c(‘ri.ain char¬ 
acteristics, but that thox^ are .also intrinsic and 
material difioroncos between thom.82 It negatives 


74 O.J.R. 

the idea of identity,83 but imi>Ur« a at rang super * 
ficial analogy,84 and iKiinls out that llio coium*!) 
tions arc sufficicutly similar for one to bo olnssod 
as the equal of the otlior.88 

"Quasi” is defined as meaning as ir;88 almosl 
as though; as it were; m a inann<»r; in a oortnin 
sense or dt^reo; seeming; seemingly aniilogtais 
to;83 and it may mean reKomhluneo.^o 

The word "quasi” is employed in various plneoH 
thx-oughont this work, and for partimitar npplien 
tions and specific Uses of tlie imn see the phmses 
set out in the following paragraph and eonsult tin* 
indexes to the various titles and the Descriptive 
Word Index. 

Phrases employing the word are set out in (he 
note,8^ and for other phrases as to whieh more re^ 


47. Colo.—Corpus Juris quoted la 
People ox rol IloKcrH v. 3.i(‘tford, 
79 l*2a 274, 283, 102 Colo. 284. 

m.-7People V. llradloy, 00 lU. 390, 
402. 

Minn.—State v. JeOCroy, 2*47 N-W. 
C92, C93. 188 Minn. 476. 

UtaJbi,—Corpus Juris c.uot«d la Pat* 
ierick v. Carbon Water Conaerv- 
anoy Plat, 145 r.2d 603, 611, 106 
XTlah 55—Corpus Juris oitioted ih 
Lehl City V. MdiUng, 48 P.2d 580, 
641. 87 Utah 237. 

4a Cold.<^orpt9Ui Juris quotsd la 
l>eople ex rel. Roirora v. Ijotferd, 
79 P.2d 274, 282, 102 Colo. 284, 

Jll—People V. Bradley, 60 Ill. 890. 
402. 

Utah.—Corpus Juris quoted la I^t- 
terick V. Carbon Water Conaerv- 
ancy Ulirt, 14$ P.2d 603, 611, 106 
Utah 66--^xpus Juris quoted la 
Lehi City r. Moillar, 48 l\2a 630. 
641, 67 Utah 287. 

49. Minn.—State v. Jetfroy, 247 (NT. 
W. 692, 698, 188 Minn. 476. 

A prefla 

W.Vo.—Wiseman v. Calvert, 69 BM 
2d 446, 454. 

sa Ala,*^Bttrroa v. City of An¬ 
niston, 48 Co. 68, 69, 167 Ala. 399. 

Slot Ala.—Barron v. City of Annis¬ 
ton, supra. 

Colo.—Corpus Juris quoted la Peo¬ 
ple ea rel. Rogers v. trstford, T9 
P.2d 274, 282. 102 Colo. 284* 

Del.—State, on Complaint of John- 
sott V, “wvtifht, S A-M 74 , 76 , 8 'W. 
■W-.Hiirr. 6«S. 

Blr-^People v, BxMley, 60 BU 890, 
402. 

Utah.-*Corpas Juris quoted la Pat- 
terlok V. Carbon Water Cohserv- 
ancy Blst, 146 P.2d 503, 6U, 106 
Utah 66-^^-Corptts Jnris quoted la 
Uohi City V. Melllnj, 48 P.2d 630, 

> 641, 87 Utah 237. 

62. Alft.-^Marker v. State, 142 So. 
105, 106, 23 Ala.App. 21. 


Mo —Uaker v. SiucUor, 248 S.W. 

1003, 1006, 213 Mo.Aim. 245. 

W.Vn—Wiseman v. t'lalverl, 69 H.K. 
2d 445^ 454. 

63. U S.—tr. S. V, Marbln, n.^.MIss., 
27 F.2d 892, 893. 

Del,—State, on (kimplaint of John¬ 
son V, Wrlfcht, 3 A.2a 74, 76, 9 W. 
W.ITarr. 552, 

54. S. V. Ilarbln, D.C.Mhw., 

27 F.2d 892, 893. 

Mere appeoraaoe or want of real¬ 
ity Is Implied by the lerm.--*Htnte v. 
Jeltrey, 247 N.W. 092, 093. 188 Minn. 
476. 

66. Thtli—State, on Cmuplnlnt of 
Johnson, v. Wright, 8 A.2a 74, 70, 
9 W.W.irarr. 652. 

66. U.S.-jr. S. V. rtarbln, 

27 I^.3d 892, 803, 

Oolo.--<«)rpxw Juris quoted la Pet»- 
pie ex rol. Uoirers v, hplftjrd, 79 
l\2d 274, 282, 103 (kdo. 384. 
in.— -I'eople V. Bradley, 60 XU. 090, 
402, 

Minn.—State v. Jeffrey, 247 N.W. 

692, 603, 188 Mlrm. 476. 
l»a,— Commonwealth v. tlettiii, 72 A. 

2a 619, 680, 160 VtuSuper. 616. 
tTtiih.*-<]iorpus Juris quoted la Pat- 
teriek v. (Carbon Water Cennerv- 
aney Dint. 146 l\2a 503, 611. ICO 
Utah 66—Corpus Juris quoted la 
Lohl City V. MeUlUK, 48 P.2a 630, 
641, 87 Utah 227. 

WMh,—Cannon v. Miller, 166 P.04 
‘ 600, 608, 22 Wttiih.2a 227. 167 A.U 
620^BiokneU v. Oarrett, 06 l\ 
2d 692. 696, 1 Wasli.2d 684, 128 
AUn. 208. 

W.Vo.—Wiseman v, Calvert, 69 SJV. 
2d 446, 464. 

87. U.S.—U, a V, Marbln, D.aHIiMi,, 
27 P.24 892, 892. 

Ooio.— Corpus Juris quoted la 2*eopto 
ex rol. Rogers v. Iwetford, 79 IKU 
274, 282, 102 Colo, 2H4. 

Xli.—People r. Bradley, 60 III, 990, 
402, 


”t’emmenwertitb v. 7? A. 

2d 019, 620. 166 Pa.Snfw r Ml. 

Utah. 'Oo^'pus Juris quoted in l'nt> 
terlek V, ('arhen Water 
aney Dint.. t l6 I* :*il fib3, Mt. tee 
Vtnh $;» Corpus Juris quoted la 

Irffdil t»lt> V Mriltio;* *H 6.16, 

541. H7 l^tnh rrW. 

Wsj'h t'nntfun v, \UU#tr. I5N f* ^'d 
500. 6(18. :*;* We^'hra pvr, iftv k, 

UM, 536 UleUnttI v. fletrMt. t»6 

VM 592, 596, I Wmdi.Vd 9M* l«fl 
A.D.U. 25H. 

60. W.Vn. v. t*aUfpr^ 60 

aK.2d 416, 454. 

69. Ala. Marker v« t4ratr. h2 Hu. 
105, 106, 20 AlrtApp 91 

00. Minn. Mtnre v. J#*rrr*»y, 247 M. 

W. r,9^ «9:t. 194 Mtim iitl 
MAvinvc some resemhiaaet t<» 

VV^V4. Wmemati v. lUJvert, fiO H M. 
2d 415, 451. 

01. Pb«*ase» 

(U ’'gnimt see Kil- 

deiiee | Ifitl, 

"C^nird baitre'* *<m*. i 

15 U, 

(3) eontroer* ?jee t%mtf,eite 
li 4, «,* tvrsmratitms I 1125; end 
Money fteeelved | I, 

(4) iMmvr>iiwre** || i\ 
J.H, p 95 note 32. 

15) *'UuAsl eorp»«raiitm** ****** the 
titles <;ttr«mr4iioas | at; Mu* 
nieittal f 5 b and the 

tUie IndeM fVunt(r;4 | 0 a: Drnito* 
I 6 h{ Utghvray^i } 146; l*e\ef * and 
Plood Cnntful I Hj lU*ht*i'*Ui end 
llriiool rXHtftelH I 06, aim 56 <* J. p 
196 note 10; end Vnwim § 4, 

83 C.J, p too note 08 frire 
ment oh a quasi cierpnrathm «se Mu^ 
nieipol <!nrpuratieits | 598. 

(6) ertms** mu Critntmil 

X^aw I t b. 

C7l *^iasl-ertmimil eualsiutd*' era 
Contsmpt II 1,12 h. 

(8) **QuaHi-t*rtmi»al ' iNrursedlins^* 


2 
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QVABl—QTJEBXJLOVB 


cent adjudications have nqt been found see 51 O.J. 
p 120 notes 11-26. 

QUATUOR PEDIBXTS CT7RRIT. See Currit Quatuor 
Pedibus 25 C.J.S. p 39 note 30, 

QUAY, The word ^'quajr'^ has several significations; 
in a strict souse it may be confined to a sloping ifaU; 
in another, to the part of a pprt destined for the 
reception of merchandise; and in a more enlarged 
sense it designates the whole space which separates 
the first row of houses of a city from the sea or 

river.® 2 

QUUBBAOHO. A wood extract for tanning.®® 

< I ^ 

QUEDAK., As a form of warehouse receipt see the 
G.J.S. title Warehousemen and Safe Depositaries § 
16, also 61C, J, p 121 note 37. 

QUEEN'S BENCBE. The English court of king's 
bench ,is so called during the reign of a quoen,®^ It 
is abbreviated see 1 G.J.S. p 276 note 5. 

QUEEN'S OOUNSEL* Barristers appointed as 


counsel to the crown on the nomination of the lord 
chancellor, taking precedence over ordinary bar¬ 
risters, and having the privilege of wearing a silk 
gown as their professional robe.®® It is abbreviated 
SCO 1 C.J.S. p 276 note 5. 

QUEM NUPTIAJE DEMONSTRANT. Whom the 
marriage indicates or points out.®® 

QUEM; QUBMADMODUM; QUEMQUE. As the 
first words of maxims as to which tiiere have been 
no recent applications see 51 C. J, p 121 notes 41, 43, 
44. 

QUER. As an abbreviation of ^^quorens” see 1 
G J.S. p 276 note 6. 

QUERELA. An action proforrod in any court of 

justico.®7 

QUERENS. In Latin^ a plaintiff; complainant; 
inquirer.®® 

QUERIDA. Concubine or lover,®® 

QUERULOUS. Apt to find fault; habitually com- 


Actions $ 48; Attornev and 
Client 9 28; Bastards 9 32 a; and 
Municipal Corporations 9 318. 

(0) “Quasi dorollct" see the C,J.S, 
title Salvage 9 30, also S$ O.J, p 30 
notes 28-32. 

(10) “Quasi dwelling house“ with 
respect to the crime of burglary 
see Burglary '9 18. 

(11) “Quasi easement" deftnod see 
Hlas(^ments 9 1 d,, and other refer¬ 
ences in title index. 

(12) “Quasi estopper see Estop¬ 
pel 99 107-120. 

(13) “Quasi ex oontraetu“ see Ex 
82 C.J.B. p 1144 note 64. 

(14) “Quasi ex delicto" see !Bhe 82 
aJ.S, p 1145 note 67. 

(16) “Quasi foe“ see Estates 9 8 a. 

(16) “Quasi feudum" see 26 O.J. 
S. p 734 note 44. 

(17) “Quasi guardiia'* see Guard** 
ian and Ward 99 2, 146» 161. 

(18) “Quasi individual" as a term 
used to designate a private corpo¬ 
ration see Corporations 9 1. 

(19) “Quasi in rem“ see Actions I 
1 a (6); Garnishment 91 2 a (3), 
123 b; Judgments 99 12, 34, 811{ 
Mortgages 9 606; and Process 9 67. 

(20) “Quasi-Judicial" and vsrlous 
phrases employing “auast-Judicial" 
see 60 idJ.ii p 662 note 72-p 666 
note 4. 

(21) “QuasHudidal oMoer" defined 
generally see Officers I 3 b, and 
other mfersttces in title index; dis¬ 
trict attorney as qUasi-judicial of¬ 


ficer eee District and Prosooutlng 
Attorneys 9 1a; lTnIt«*d States rom- 
misaionor as ouftHl-Judlcial oilloer 
see the aJ.S. tltlo Unitod States 
Commissioners 9 1, also 66 C.J. p 2 
note 11. 

(22) “Quasi-Juriidtctional facts" 
see Fact 36 C.J S, p 386 note 37. 

(23) “Quasi-loglslative" see 62 C. 
J.S. p 1048 note 66. 

(24) “Quasi-legislative function" 
see ITunction ,87 C.J.S. p 1400 note 
74. 

(26) “Quasi offense" see the aj.8. 
title Torts 9 1, also 61 C.J. p 120 
note 0. 

(26) “Quasi omce" see omcers 9 
2a. 

(27) “Quasi parties" see Eatilty 9 
140 and l^orties 9 1. 

(28) “Quasi partner** see 2>artiier» 
ship I X b (2). 

(29) '^Quasi-privafe** contrasted 
with “govommentel" see 38 CXJ.a 
p 069 note 81. 

(30) “Quasl-privaie road** equiva¬ 
lent. under some circumstances, to 
“byway** see 12 C.jr.E. p S73 note 71. 

<81) “Quasl-publlo corporation** See 
the title index to Corporations* 

(32) “Quaii*^Pttblio employmentf* 
see Employment 30 aJJO, p 235 note 
89. 

(38) “Quasi-pttbXlo ofilcsr,*^ **quasl- 
pttbUe ofiUfiaJl" see Ofllcers 9 2 b. 

(84) **Quagi-publio recordA" ad* 
missiblllty of parol or extrinsic, evi^ 


denoe to explain or contradict, see 
lOvldence 9 891. 

• (35) “Quasl-publlo wharf** see the 
aJ.Si title Wliarvos 9 sJso 68 C. 
J, p 308 notes 21^ 22. 

(36) **Quasl trustee** sea the C. 
XB. Initio Trusts 9 8, also 65 C.J. p 
216 note 66. 

69. —Do Armas v, Mew Orleans, 

6 La. 132. 163. 

61 tax p 120 note 36. 

“Quay** as a wharf at which goods 
or wares may be land^d or shipped 
see the C.J.S, tltlo Wharves 9 1, 
also 51 C.J. p 120 notes 20-34. 

66. U.B.—Hess v. Cousinle, C.CJlJS'. 

T.. 296 F. 368, 360. 

64. Black L.D. 

66, Bouvler LJ:>. 

66 * Trayner Leg. Max. 

67. Black L.D. 

Qneirela corem rege 4 condUn dlsoiu 
, tiO tnrmijuenda 

A writ by which one is called to 
Justify a complaint of a treason 
made to the king himselfr before the 
klpf and his counoU^Blaok LD« 
Querela ingtenuMBtl 

Latin, in the oivJl law, a species 
of action allowed to a child who had 
been unjustly dislnheriteA to set 
aside the wUL fdunded on the pre¬ 
sumption of law* in such cases, that 
the parent was not in his right 
mihdi—Elack 
66. Black LJ). 

66* Phllippme.—DV v. Ds la Onis, 

63 Mliippina 430, 480. 



QUERULOUS—^UI PER ALIUM PACIT, ETC. 


plaining; disposed to murmur; expressing or sug¬ 
gestive of oomplaiut; fretful; whiniug-'S^^^ 

QUESTIO FIT DE LEG-IBUS, WON’ DE PBE- 
SONIS. See 61CJ. p 121 note 62, 

QUESTION A subject or i>oint of investigution, 
examination, or debate; theme of inquiry; problem; 
matter to be inquired into; as a delicate or doubtful 
question;'^! a proposition;72 something in contro¬ 
versy, or which may be the subject of controvorsy,^^ 
including every issue capable of judicial determina- 
tion.74 

The term is also defined as moaning doubt; dis¬ 
pute and it has been said that a question should 
not, and cannot, arise, except where there is a 
reasonable doubt 

Qixestions of law or fact are discussed generally 
in the O.J.S. titles Criminal Law §§ 1120-3142, and 
Trial §§ 203-224, also 64 C.J. p 206 note 46-p 371 
note 99, p 509 note 4»3-p 610 note 99; and with 
roCoronco to particular actions see the apooiftc tlilen 
throughout this work. Consult also the IloKcriptivc- 
Word index. 
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Phrases employing the word are set mi in 
noto.7'7 

QTJESTUS BST NOBIS. Literally "Ilftth com 
plained to us.” Initial words of vnnous ohl writs 
in the llcgistor.78 

QTJI. In law French and T^atin, who, whom; who; 
ho who.7® The introductory word of variouH I^itin 
phrases.®® 

Maxims 

Qui facit per alium» facit per so, A ntnx 
im meaning “lie who acts through another aeta him- 
solf.”®t It is regarded as the fuiulamenta! maxim 
in the law of agemey as stated in Ag<*ury § 1 a, 
and it is IVec|uontly applied in the law of itufmled 
negligence as slated in Negligt'ime 8 If>L 

Qui h^ret in litora, hierot in cortice. A 
maxim meaning “He who cemsiders tm*«dy the WU 
tor of an instrument goes but skin deep into its 
meaning.”®^* 

Qui per alium facit per soipsuA faooro vtdeiur. 

A maxim meaning “He who does au ae( tlmiugU an¬ 
other is deemed iu law to lio it himself,”®^ 


70. Neb *—Crounso v. Booth Ftsherles 
<3o., 196 N.W. 462, 468, 111 Nob. 6. 

71. Vt—Pitts V. Howe Scale Co.. 
1 A.2d 696, 897, 110 Vt 27. 

7a. N.T.—Matter of Merow, 29 N. 

TS. 9, 20. 112 App.r>lv. 662. 

51 C. J. p 121 note 66. 

73. N.T.—Matter of Korow, 99 N. 
T.S. 9, 20, 112 APP.D1V, 602. 

51 C.J. p 121 note 64. 

74. US.—King- V, Mcl/oan Asylum 
of tho Massachusetts General 
Hospital, Mass., 04 iT. 831, 339, 18 
ac.A. 146. 

61CJ. p 121 note 65. 

78. N.C.—^Harding v. liOniir, 9 S.B, 
446, 446, 108 N.a 1, 14 
776. 

76. DXi.—American Security 4k Tryst 
Co. V. !BVoat 117 F.2d 283, 286, 73 
App.I>.a 75^ 

77. Vhrasea 

(1> ^^Hypothetical question*' sea 
the title indexes to Criminal Law 
and Bvidenoe. Bee aUto Appeal and 
Brror S 1455 a for review of hypo¬ 
thetical questions In civil oases. 

(2) “Judicial question" defined 
generally see 50 O.J.S. p 672 note 88. 

18) “Specific question" is a ques¬ 
tion specified, that is, distinctly stat¬ 
ed.—Cummings v. Taylor, 21 Minn. 
866, 869. 

(4) Other phrases as to which 
more recent adjudioatlons have not 


been found see 51 C.J« p 121 laoti^ 
67-^ 122 note 77. 

7a Hurrin L.l>. 

79. Burrill Sj.X>. 

80. Qui olto dat bis dat 

“The Latin prov<*rb, Qui olto dat 
bis dat—, U« who given quickly gives 
twice,—has its count erpnrt in a 
maxim equally sound-' *.Qul sorJus 
solvit, minus solvit,- he who pays 
too late pays loss.*'—State of l^oulsi- 
ana ex reU Hubert v. Mayor and 
founcil of the OUy of New Orh^aus, 
La., 80 ii.Ct 40, 44, 215 Cr.S, 170, 54 
L.Md. 144—State of Louisiana v. 
City of New Orleans, La,, 102 tl.S, 
203, 207, 26 L.Hd. 182, 

Qtd taprovide 

A supersedeas granted where a 
writ was erroneously sued out or 
misawarded,—lUack L.D, 

Qni 

In l4i.tin, **Who as well — . 

—SUte V. Warner, 84 a.W,,862, 861^ 
197 Mo, 650* “Qui tam aotlons" see 
Actions I 1 a (88) and Penalties | 
8 d, 

[ 81 . Black L.X>, 

I other form of maxim see “Qui per 
alium facit seipsum faoere vide^ 
tur" infra note 83. 

Bisoasslon of 

(1) “Qui facit per alium faedt per 
se" means that which the superior 
has put the inferior in motion to do 
must be regarded ai done by the 

4 


superior him.iolf. Adm'r 

V. Ithirk Mountain t'orpornlloti, 43 
aW.2d 816, 815, Hy, ft72. 

(8) A rnnxim of tho t^niitnom taw 
fourtci(*d on tho prlnoipio that a duty 
rofitn on ovary nmn, in tti<* mnmttP 
uiont of hin own aHnir'i* wh»'thf»r h\ 
himnotf or Uy hln SK^^nt-i «r 
no to thfin mm nut fo 

anotluT, liiut that if tott do 

00 , and miolhor in th^rol^v tft]ut'fid< 
hr nioilt anowvr for thi* danmuk^ . 

rt»ntr»‘ V, Himmtitrs, 148 864, 

555. 18 Warih.2a 561. 

Applied in 

ir.H,' twun A*vid»*nt d' Gunrautv 
Corporation v, i*4*A, 

(»hio. ift fp.ad 787. 788 -Whrat v. 
While, 88 KHuvt* 781, 

792. 

dole.--*nolfin V, Bruessothanh, 142 I'. 

2<l 1014, 1016, iti m 
aC.-iiamhrisht v, WaltoM*, 44 U K 
2d 810, 6U, 211 H,C, 20L 
51 CU, p 284 note 5. 

i8« L,l», 

61 CJf, p 281 note It 

Applied ia 

t'a.'<*Mrltrlde's Appeal, 72 Ba, 480. 

St p 286 note II ra|, 

j 8d, Neh.—nfomMhi v, Columbia kiro 
Underwriters* Agem*y« 260 H,\V. 
; 174, 176, W« Krh. 710, 

Other ttprm of nmxim see **Qui few'll 
I p«^r alium, facit per s«" eupra unto 



74 C.J.S. 


QUI SENTIT COMMODUM, ETC.—QUID 


Qm sientit coxamodum, sentire debet et ontu* A 
maxim meaning who feels the advantage, ought 
also to suffer the hurden/^8* 

Qui serins solvit, minus solvit. A maxim meaning 
''Ho who pays too late pays less.”85 

Qui tacet, consentire videtur. A maxim moaning "Ho 
who is silent is supposed to consent.^^e 

Other ma x i m s , "Qui'' as the first word of max¬ 
ims as to which there have boon no recent applica¬ 
tions see 51 C.J. p 122 note 80-p 124 note 44, p 294 
note 2-p 300 note 39. 

QUIA. A Latin word moaning because,* whereas; 
inasmuch as. 8^ It is the introductory word of a 
maxim, 88 and of various phrasos.88 

QUICK, Swift; rapid; speedy;®® and, in an 
archaic and dialectic sense, living, animato.®^ 

The term has boon hold tantamount to "big" see 
10 C.J.S. p 368 note 80, and synonymous with 
"prompt" see 73 C.J.S, p 131 note 63. 


QUICKEHINO. In medical jurisprudence, the first 
motion of the foetus m the womb felt by the mother, 
occurring usually about the middle of the term of 
pregnancy.®^ 

QUICKLY. In a quick, living, lifelike, vigorous, 
or lively manner; now, usually, promptly; rapidly; 
speedily.®® It has been held synonymous with "im¬ 
mediately" see 42 C.J.S. p 393 note 7.1, and an 
antonym of "slowly."®^ 

QUICKSAJNTD. A fine-grained, loose sand, into which 
a ship sinks by her own weight as soon as the water 
retreats from her bottom.®® 

QUICQUID; QUICUNQUB; QUEDCUHQUE; QUID- 
QUID; QUIETA, As tho first words of maxims as 
to which there have boon no recent applications see 
61 C.J. p 123 notes 2(^30, 34, 36, p 124 notes 38, 
46, 47, 67. 

QUID. A Latin word moaning what, anything, 
something. It is tho neuter singular of "quis," 
who, anyone,®® and is tho introductory word of 
various phrases and maxims.®'^ 


AppUeA In 

Mlch,--.Shaw v. Urndloy, 26 K.W, 
231. 69 Mich. 199, 206. 

N.T.—Brown's Accounting, 16 Abb. 
Pr.N.S, 467, 4CB. 

84. mack L.D. 

Applied it& 

l>a - -CJornmonwcalth v. Oushlnskl, 10 
& Oo. 202, 203, 24 Liuai.Leg'. 
Kok. 873. 

61 O.J. p 298 note 74 [a]. 

as. N.X—Munday v. Hahway, 48 N. 
XLaw 888, 846. 

Oomtevpiuct ot tho lAtln proverb, 
*'Qm clto dat blB dat."'—State of 
Iiouisiana ex rot. Hubert v. Mayor 
and Council of the City of New Or¬ 
leans. XiA, 80 S.Ct 40, 44, 216 U.S. 
170, 64 UKd. 144—6tato of Louisiana 
V. City of New Orleans, Xja, 102 U. 
a 208, 207, 26 L.Kd. 182. 

86. Black I.I.D. 

AppUed in 

Ba—M oore v. Smith, 14 Sersr.AXl. 
888, 898. 

61 C.X p 299 note 16 [a]. 

87*■ Black L.D. 

88. Maxini 

The maxim **Qula non refert aut 
auis intentionem suam deolaret, ver¬ 
bis* aut rebus ipsis vel faotis" means 
that it is immaterial whether the 
intention be collected from the 
words used or the acts done.—Toed 
V* Nowfall, 18 am2d 225, 228, 220 
N.a 650. 


89. Quia emptoves 
Literally '‘Because of purchasers;*' 
the title of Statute of Westminster 
III (18 Mdward I c 1).—Black L.n. 
Statute of Quia IQmptores see Ks- 
tatoa $10 and Ground Ilonts $ 2. 
Quia hsires rex»f«sentat deftmotum 
in ottmibus et per omnia 
A Latin phrase expressing* the 
concept that all rigrhts, both real 
and personal, shall pass to the heir. 
—Condo V. AbayA 13 I>hilippine 240, 
260. 

Quia improvide emeaavit 

Literally "Because It Issued mis¬ 
takenly;" a supersedeas to quash 
and nullify a writ erroneously is¬ 
sued.—Wharton L.Lfex* 

Quia timet 

A Latin phrase meaning because 
he fears or apprehends.—^Black L.D. 
"Bills quia timet" are actions 
brought to prevent anticipated mis¬ 
chiefs which could not after their 
occurrence be adequately redressed 
as stated in Equity $ 40 b« Such 
bills are also treated in Quieting 
Title $ 2. 

SO. Webster New lnt,D, 

murases employing the term as to 
whloh more recent adjudications 
have not been found see 61 O.J. p 
128 notes 7-9* 11. 

9l« Webster New Int.D. 

"Quick child" or "qulokened child;" 
"quick with child** see 14 C*XSw p 
1110 note 10.1* 

98. Black L*D. 


Quickening as element in olTense of 
abortion see Abortion S 6 d. 

9A Webster New IntB 

94. N.H.—X^ebreque v. Childs, 66 A. 
2d 473, 476, 94 N.H. 461. 

9A U.S.—The •Sandringham, D.C. 
Va, 10 P. 666, 662, 6 Xiughes 816. 

96. Webster New IntD. 

97* Quid Juris* olamat 
A Judicial writ issued out of the 
record of a One, which remained 
with the oustOH brovlum of the com¬ 
mon pleas before it was engrossed; 
it lay for tho grantee of a reversion 
or a remainder, when the particular 
tenant would not attorA^Wharton 
L.Lex. 

Quid pro quo 

(1) In its common aooeptanoe 
**quld pro quo** means "'something 
for something; an equivalent in re¬ 
turn; a consideration in the eon- 
tract" and "consideration" in a con¬ 
tract is the quid pro quo that the 
party to whom the promise is made 
gives or agrees to give in exchange 
for such promise.—In re Lueders* 
Estate, aO.A.8, 164 7.2d 128, 136. 

<2) The term "quid pro quo" 
means consideration.—Thompson v. 
Henson, 209 S.W.2d 849, 861, 807 Ky. 
61. 

"Quid" as the first word of 
maxims as to which there have been 
no recent applications see 61 Cjr. p 
124 notes 4L 48-50. 
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QUIST 


74 


QUIET. ITiunolested; tranquil; free from inters 1 forcn<io or distarbanco.^^^ 

98. Zion Baptist Church or conditions of, 80 « the tltlo Indexes (2) Olhor phraiu'H ««iiii»oyina 

Y. Strain, App., 39 So 2d 185, 187. to Covenants and L»andlord and Ton« term as to whleh rnoro loritnt lulju- 
Btarases ant Consult also the Doscrlptive* (iicatlons have ntvt heon fointti nee 

(X) **Qalet enjoyment," covenants Word Indox. 51 tC,J. p 134 notes 54, 55. 


6 
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QUIETING TITLE 

This Title includes actions for determination of conflicting claims to real property or removal of 
clouds on title thereto, whether under the jurisdiction of courts of equity or under statutory provisions, 
statutory actions to determine adverse claims to money or personal property; notiirc and scope of the 
remedy in general; grounds of such actions and defenses thereto; by and against whom and as to 
what property, rights, and claims they may be maintained, procedure therein; incidental relief; judg¬ 
ments or decrees, and enforcement thereof; review of proceedings; and costs in such actions. 

Matters not in this Title, treated elseiwhere In this work, see Deseripilve^Vtord Index 

Analysis 

I. EIGHT OP ACTION AND DEFENSES, §§ 1-45 

A. Natxjtre, Scope, Grounds, and Sobjeitt Matter op Action, §§ 1-8 

B. Matters Affecting Right to Remedy Generally, §§ 9-11 

C. What Constitutes Cloud on Title, §§ 12-15 

D. Title or Interest of Plaintiff, §§ 16-25 

E. Possession of Plaintiff, §§ 26-36 

F. Adverse Claim or Interest of Defendant, §§ 37-40 

G. Defenses, §§ 41-45 

n. PROCEEDINGS AND RELIEF, §§ 46-112 

A. Matters of Procedure in General, §§ 46-49 

B. Process, and iNaoENTAL Relief Pending Proceedings, §§ 50-51 
C Parties, §§ S^-S7 

D. Pl4!ADING, §§ 58-75 

E. Evidence, §§ 76-82 

F. Dismissal and Nonsuit before Hearing, §§ 83-85 

G. Trial or I T earing, §§ 86-92 
II. Relief, §§ 93-102 

I. Judgment or Decree and Enforcement Thereof, §§ 103 -108 

J. RevxewandCo.sts,§§ 109-112 

m. STATXrrORT FROOEBDINGS to compel bringing op action to TRT title §§ 113-114 

Sub-rAnalysis 

X BIGHT OP ACTION AND DEFENSES—p 10 

A. Nature, Scope, Grounds, and Subject Matter of Action— p 10 

§ 1. Nature and scope of remedy in ffeneral-^p 10 

2. -Bills to quiet title and to remove cloud distinguished—p 12 

3. Grounds of jurisdiction in general—p 12 

4. -I.ack of remedy atlaw—p 13 

5. -Prevention of multiplicity of suits-rP 13 

6. Statutory remedies for determination of adverse claims—p 14 

7. Action in personam or in rem—p 18 ' , . 

8. Subject matter—pl8 

B. Matters Affecting Right to Remedy Generally— p, 19 

§ 9. In general—p 19 ' ’ 

10. Adequaq^ of legal rclnedies—p 20 

11. Previous establishment of title at law—p'22 ' 

.r.-. ---^ .. -.. . - . .. j.i-TT^- ‘ -1- -- --- .. 

Saa also dMcdpiftd wo»d IndSR In iho i>ack of tliis Tolviao 



QUIETING TITLE 74 O.J.S. 

1 RIGHT OP ACTION AND DEPBNSES—Continued 
C WUAT CONSTITOTES CloUD ON TITLE—23 
§ 12. Existing cloud—23 

13. - Necessary attributes—^p 23 

14. -Particular instruments or matters-—p 25 

15. Apprehended or threatened cloud—^p 37 

D. Title or Interest op Plaintiff —p 39 

§ 16. Necessity—p 39 

17. Sufficiency—p 39 

18. -Title founded on possession—p 43 

19. -Title derived from common source—^p 44 

20. -Record or paper title—^p 45 

21. -Vendors and purchasers—^p47 

22. -Creditors—p 50 

23 -Homestead, dower, or leasehold interests-—p SO 

24. -Interest as mortgagor or mortgagee—^p 51 

25. -Easements—^p 52 

E. Posse.ssxon of Plaintiff— p 53 

§ 26. Necessity—p S3 

27. - When title or interest legal—p S3 

28. -- When title or interesit equitable- p 55 

29. -Statutes di.speusing withiH)ssc.s.sioji in general ■ p 55 

30. -Vacant or unoccupied lands, or la»d.s not in aetti.il of tlefend 

ant—p 56 

31. -Waiver of objection—p 57 

32. Sufficiency—p 57 

33. -Vac,ant and unoccupied lands- -p 59 

34. -Posses.sion of agent or tenant-—p oO 

35. -Peaceable possession—p 60 

36. — Possession of part of tract—p 61 

F. Adverse Claim on Tnte»e.st of Defendant^— p 62 

§ 37. Necessity—p 62 

38. What constitutes—p 62 

39. -Present or future interest—p 63 

40. -Lien claims—p 63 


G. Defenses —p 64 

§ 41. General statement—p 64 

42. Particular defenses—p 64 

43. -Title or interest of defendant—-p 67 

44. —— Defendant in possession— 1 > 67 

45. Waiver and bar of defenses—-j> 6I& 

XL PROOEEDINaS AND BEIJHF—p 68 

A. Matters of Procedure in Generai^— p 68 
§ 46. In general—^p68 

47. Jurisdiction and venue—p 68 

48. Time to sue and limitations—p 69 

49. Laches—p 70 


See also descriptive word index in the back of this Volume 

8 



74 C.J.S. QUIETING TITLE 

I 

n, PROCBEDINaS AND EELIEF--<!ontmuod 

B. Process, and Incidental Relief Pending Proceedings— p 72 
§ 50. Process —72 

SI. Injunction, receiver, and use or disposition of property pending proceedings 
p73 


C. Parties— p 74 

§ 52. General rules—p74 

53. - Necessary parties—p /4 

54. -Proper parties—^p76 

55. Plaintiffs—^p 77 

56. Defendants—^p 78 

57. Intervention—p 79 

D. Pleading— p 81 

§ 58, Bill, complaint, or petition—^p 81 

59. -Allegations as to title or interest of plaintiff—p 84 

60 -Allegations as to possession of plaintiff—p 87 

61. -Allegations as to inadequacy of remedy at law— p 89 

62. -Allegations as to cloud or adverse claim—p 89 

63. -Allegations as to parties—p 92 

64. -Location and description of land—p 92 

65. -Offering to do equity—^p 93 

66. -Prayer for relief—p 93 

67. Plea or answer m general—^i>94 

68. Disclaimer—^p 98 

69 Cross bill, cross complaint, or counterclaim, and pica or answer tluTOto p 99 

70. -Cross bill or cross complaint and answer thereto—p 100 

71. -Counterclaim—^p 104 

72. Replication or reply and subsequent pleadings—p 105 

73. Demurrer or exception—^p 106 

74. Amended or supplemental pleadings— p 109 

75. Issues, proof, and variance—‘p 111 

E. Evidence— p 118 

§ 76. Presumptions and burden of proo 118 

77. Admissibility—p 122 

78. -As to title an<l adverse claim—p 122 

79. -As to possession—p 123 

80. Weight and sufficiency—p 124 

81. -As to title and adverse claim--p 126 

82. -As to possession—p 129 

F. Dismissal and Nonsuit before Hearing— p 130 

§ 83. Voluntary—^ 130 

84. Involuntary—^p 130 

85. Operation and effect—p 132 

G. Trial or Hearing— p 132 

§ 86. In general—p 132 

87. Scope of inquiry and power of court in genera 

88. Direction and framing of issues —p I3S 

89. Questions of law and fact—^p 136 

90. — Dismissal and nonsuit—p 137 

^■**1**^**^—*—***"' < ■ ' . . . .. . . . t 

Se* alao descriptive wonl index in tlie tiaek of this Yoluiae 
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§1 QVmTINO TITLE 74 U..1..S. 

IL FSOOEEDINOS AKD BELIEF—Ooniinucd 

G. Tsiaj- or Hearing —Continued 

§ 91. Instructions—p 138 

92. Verdict and findings—138 

H. Relief— p 141 

§ 93. Conditions precedent—p 141 

94. -Necessity of doing equity—p 142 

95. Nature and extent in general—i) 144 

96. Relief to plaintiff—p 146 

97. -Cancellation and reformation- -p 149 

98. -Injunction—^p 149 

99. -Recovery of damages—p 149 

100. Relief to defendant—p 150 

101. -Incidental, additional, or alternative relief in gen'Tid p I SI 

102. -Reimbursement for moneys cxpendeib-'p lS2 

I. Judgment or Decree and Enforcement Thereof— p 156 

§ 103. Natufe, form, and requisites—p 156 

104. Judgment or decree by default or pro eonfeaso" p 157 

105. Construction, operation, and effect- -p 158 

106. Opening, vacating, or .setting asidi** p 160 

107. Amendment and modification—p 160 

108. Enforcemenl—161 

J. Revif-w and C0.ST.S—p 161 

§ 109. Appeal and error—p 161 

110. Costs—p I6l 

111. -Right—p 161 

112. — Amount and items allowable—p 163 

m. STATUTORY PBOOEEDINOS TO COMPEL BBUTOINO OP ACTION TO TRY TITLE p H5.3 
§ 113. Right of action and dofunses—p 163 
114. Proceedings and relief—^i> iwi 

See alao descriptive word index in the bock of this Volume 


I BXOHT OF ACTION Aim DEFENSES 


A. NATURE, BCOPB, GROUNDS, AND 8UB.FK0T MATTKH OB Af’TIttN 


§ 1. Nature and Scope of Remedy in General 

equity has Jurisdiction of a bill to quiat titta, t» ra> 
move an existing cloud thereon^ or to provont a threat* 
ened cloud. The purpose of suoh suits la to olaar tha tU 
tie and determine the validity of adverse eialma thereto. 


Equity haa inlu*rt*nt orjgifuil jtirtMlitMion of bill** 
to quU*t titlo to i»roj«*riy,^ tmil, on tht* of 

quia timqt, rucoK»is5vd l>y courlii of clmtuTry fnnn 
the earliest times, hua jutiMlietion to remove an eX' 


L 0.S.—U S. V. McInto«h» D.(1.Va., 
57 F.2d 573, 

Itorbn v, UlrhardHon, 23 So.2d 
718, X68 Kla. 559-Ben-Jay Inv. Co. 
V. Stillman, 154 So. 820, 114 l^ia. 
703. 

towa-—^McKonnoy ds Seahury v, Nel- 
aon, 2C2 N.W. lOt, 320 Iowa 804. 
wrioh,*—FatabauKh v. Hhodo, $ K-W, 
2d 562, 305 Mloh. 234. 


Mo.—Bhodua v, cleatloy, 147 S,Wa2d 
681, 347 Mo, 307, 

Pa.—-Worrell v, Cohen, Cqm.rt„ 31 
PeLCo. 436—Adama v. Boaonfeld, 
CiomJn., 30 PehOOf 306, 

51 aj. p 130 note 1. 

SCndependm* ^tudedietiott 

(1) BiUa to gulet title eonatltute 
an independent branch of eaulty ju- 
rlsdlotlon.'-^iMlohalalcl v« Krtumwahl^ 

10 


ISt A. STS, S30 In. dl -PArMtttinu v 

ar«. 

(*) If Dtaltitur twis A <*Irtr IvkhI 
UtiA RMt .i,utty t’lmrt Iuih 

JoriMIvtluu, ut MtKtutr, 

to rwnovo % (•.Uiwt from tltlr.-^ 'llrn 
nott V, Nflif; 49 M.H.S4 ?M. »>0 W.Vn 
m—I'utmtm 00. V. rtotwr. $9 hk , 
H m. m w.va. mr-iMtiM v. 
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isting cloud from titlc^ or to prevent a threatened The purpose of a suit to quiet title or remove a 
cloud.* Actions to quiet title or to remove a cloud cloud is to determine the existing title to property 

thereon are equitable in nature,^ or, as sometimes and the validity of adverse claims thereto * The suit 

said, of equitable cognizance,® and are governed is designed to enable an owner of property whose 

by equitable principles and the rules pertaining to title is beclouded by instruments or records con- 

suits in equity * A suit to quiet title must be legally stituting a semblance of title or a claim of right 

predicated and may not arise from caprice or desire in another, which are in fact invalid or the enforcc- 

only.*^ Independently of statute»equity has no ju- ment of which would be inequitable, to have his title 

risdictipn to render a decree merely establishing and cleared and quieted by a decree canceling and 

confirming an existmg title, without reference to avoiding the oflending instruments or prohibiting 

any need to quiet it or remove a cloud therefrom.* the claim of any right under thcm.i® Where the 


1 larUman, 29 S.£l.2i!l 8. 126' W Va 
460 .' * \ ' 

(3) Suit to romovo cloud' Iroto tl-' 
lie, which, doralims tjitlp, and spocif- 
ifUilly pleads such cloud, mny bo 
malntalho'd in ‘equity lnd<ip^nderttiy 
of 'statute-^*hur v. MoOraery, 800 
P. 767, 160 Okl. 1^11. 

Banltahle origin 

Suits to quiet title have their orl- 
in equity Jurlsprudenoe.-—iSrskine 
V. Dyl^es, 160 P;2d 82^, 168 Kaxf. 788. 
Xiovdfdan^ Jiudssnnidenoe . , 

Suit to ‘ remove cloud from title 
or to quiet title is tcCognlzCd In Ju¬ 
risprudence of Louisiana.—X^arlah of 
Jefferson v. Texas Co., 189 So. 680, 
192 La. 984, oertidrarl denied Texas 
Co. V. Pariah of Jefferson, 60 S.Ct. 
188, 308.U.S. 601, 84 UBd. 503. 

g. US.—Holland v. Challen, Neb., 
3 S.Ot. 496, 600, 110 U.S. 16, 28 L. 
m. 62—Jump v. TOllis, D.aOkl., 22 
P.Supp. 380, affirmed, O.O.A, 100 
F.2d '130, certiorari deniod 69 S.Ct 
684, 306 U.S. 646, 83 Lm 1044. 
Mo.—MllUkon v, Saco & lUddeford 
Sav, Inat, 63 A.2d 336—liuswoll v. 
Wentworth, 186 A. 803^ 184 Mo 
383. 

Mich.—X>untt V. Feck, 288 N.W. 224, 
26$ Mich. 89L 

MlHS.— lUveales v, Martin, 109 So. 
282, 190 Mias. 02—State Mineral 
Lease Oommlsaicn v. Lawr^^nco, 
167 So. 897, 171 Hiss. 443. 

Mo.—Madden v. FttaalmmonH, 160 S. 

W.2d 761, 286 Mo.App. 1074. 

N.J.—Carpender v. City of New 
Brunswick, 89 A.2d' 40, 186 N.J. 
!{6q. 397—XOState of GlU)ert Smith 
V. Oohen, 196 A. 361, 128 N.J.Kq. 
419. 

Okt—Marshall v. Ward, 28 F.2d 1001, 
167 Okl. 188. 

Pa.—Swart v. Hafer, Oom.PL, 88 
Berks CO.L.J. 89, 69 York Log.Xlee. 
166. 

Vt—Sottlly V. Dermody, 8 A.2d 676, 
110 Vt. 422. 

61 aJ. p 132 notes 2, 3—21 CJ. p 131 
note 89# 

lOqultable Jurisdiction of bUls quia 
U(«net genenaiy see Bqulty l 40 b. 

S, 'Mont—Little Horn State Bsnk 
of V* dross, 800 P. 277 , 89 

Mont 471 
51 C*J. p 188 note 4 


Apprehended or threatened cloud see 
infra § 16. 

<qEtem.oval’* and “prevention*' of 
dond compared 

The use of the terms 'VomovinK 
cloud" and "prevontlnj? a cloiur* 

.not represent a real dlffcnmce, and 
those cases in which a cloud is *‘re- 
movod" and those In which it is 
^‘prevented” are not merely groverned 
by the some principles, but are In- 
dlstingrulshable as to the form of rc- 
Hof, and also as to the circumstanc- 
os on which relief is granted.—Bank 
of America Nat, Trust & Savings 
Ass'n V. Town of Atherton, 140 P.2d 
678, 60 Cal.App.2d 268. 

4. Cal.—Bradley Co. v. Xtldgewoy, 
58 P.2d 104, 14 Cal.App.2d 326, 

Mont.—Telsinger v. Hardy, 6 P.2d 
210, 01 Mont. 9. 

N.D,—Axt V. Bank of Amerioa, 10 
N.W.2d 480, 72 N,I). 600. 

Okl.—Keith V. Lawson, 166 P,2d 716, 
190 Okl. 157—Smith v. Renoau» 
112 P 2d 160, 188 Okl. 629, 

5. Ark—Bolonte v Taylor, 160 fi. 
W.2d 730, 202 Ark. 229. 

Mont.—Fuller v. Gibbs, 199 P.2d 861. 
Okl.—Nelms v. Newton, 186 P.8d 202, 
109 Okl. 241—Lftsswoll V. McNutt, 
169 P.2d 739, 196 Okl. 648—May¬ 
nard V. HuStoad, 90 P.2d 80, 1H6 
Okl. 20. 

6 « Oak—Gavina v, Smith, 164 P*2d 
68 L 26 Cai,2d $01—Bradley Co, v, 
Kldgoway, 68 I>.2d 194,, 14 OabApp. 
2(1 826. 

Knn.—Hults v. Taylor, 216 P.Sd 146, 
168 Kan. 684. 

Okl.—Nelms v# Newton, 186 P.2d 202, 
199 Okl. 241—L^osswell v. McNutt, 
ise I>.Sd iZ9, lOS Okl. S48—XoitI) 
V. LawBoa, 18B P.Sd 71«, 1«S Okl. 
1S7—Sniklth T. RenMn, 112' I>.2d 
100,180 Okl. 028, 

7. v. QttlarMy, 122 Bo. 
882,104 no. 188. 

8 . Xla.—Hoal 7. ifixop, 188 So. 477, 
288 Ala. 23. 

Ill.—^EZarms v. Krona),, 47 17.%. 746, 
187 Bt 481. , 

9. U0i-ii9tU 7. Bom, 148 $.‘^.24 
888 , 848 SCO. 1812-^’Wiut* 7. lC«at>j 
H&K 184 &W.24 '89. 848 MA 8M. I 
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N.ir.—Bottomly v. Parmonter, 159 A 

302, 86 N.TT. 322. 

Quieting title or removal of cloud 
held proper remedy 
(1) Landowner may test enforce- 
al)iUty of covenants or snrvitudos as¬ 
serted against his property in suit 
to quiet title.—Mnrra v. .flfltna Const. 
Co., 101 P.2d 400, 16 Cal.2d 375. 

<2) Action to quiot title was held 
proper remedy, where plaintiff: 
claimed un<l(»r parol gift from de- 
ccfts(‘d moth('r, and d(‘fondants 
claimed as oxecutrlx(*H of grantee of 
plaintiff's mother,—wnuams v. 
Stinwtdl, 19 l*.2d 773, 217 Oal. 487. 

(3> Where title of purchaser at 
mortgage foreclosure sale was chal¬ 
lenged by mortgagor's grantee on 
whom no notice of foreclosure suit 
was served, action by purchaser to 
quiet title wherein grantee assorted 
ownership of part of realty was 
proper form of action in which to do- 
termlnii rights of parties.— Bqultablc 
l^ife Ins. Co. of Towa v. Condon, 10 
N.W.2d 78, 233 Xowa 667. 

(4) Question whether recorded 
cortiflod transorlpt of foreign Judg¬ 
ment constitutes lien be<sause of 
status of defendant as married wom¬ 
an at time of Jxidgment and nature of 
cause of action as being one ex con¬ 
tractu ii one for Judicial inquiry in 
nr^propriate proceeding to oancel rec¬ 
ord as cloud on married woman's ti¬ 
tle.—^I'rotectivo Holding Corporation 
V. (Cornwall Co.. 173 So. 804, 127 Pla. 
262* 

“Clear the title,“ "cure the title,” 
"straighten out the title," and "re^ 
move cloud from tltlo" have well un¬ 
derstood meanings as applied to the 
law of real estates they have refer- 
enee to all such acts, steps, or pro¬ 
ceedings as are necessary in order to 
render the title good and marketable> 
tndudlng the opinion of counsel that 
this, has been dona-^ohnston v. 
Cog, ifii Bo. 2068 IXi Fia. 948# . 

low 9oyd^ X>AXW. 

Va., t reuma affirmed, OCJL, 
78 r.9d 910, oertiormri denied 66 a 
Ct 661, 994 U^a. 721, 79 L.Dd* 1264, 
rehearing denied 89 S.ct 647, 286 
U.fi. 768, 72 HiJd. 1708* 
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purpose of a suit is to remove an apparent cloud, 
equity has jurisdiction to entertain the cause, and 
rule on the sufficiency of the bill, althoup^h it docs 
not state facts sufficient to warrant the equitable 
relief prayed fon^^ An action to quiet title may 
be a proper method by which to settle the question 
whether a testator owned property which the decree 
of distribution of his estate purports to distribute 
and title to property can he settled in an action to 
quiet title independently of a determination of a 
probate court to determine who are the heirs en¬ 
titled to succeed to an estate.!^ In a suit to re¬ 
move a cloud on title, where it is sliown that 
plaintiff has a clear legal title to the land in dispute 
and that defendant has none, a court of equity is 
not deprived of its jurisdiction because the deter¬ 
mination of a question ordinarily cognizable at law 
is involved;!^ nor is equity deprived of jurisdiction 
by the fact that the determination of an action to 
quiet title requires the construction of a will under 
which all the parties claim as a comnKjn source of 
titlc.16 

Whether a particular action is one to quiet title, 
or to remove a cloud, or to prevent a threatened 
cloud^s depends on the nature of the relief sought, 
as determined by the pleadings. While an action 
by a plaintiff out of possession againt a defendant 
in possession of real property, in the form of a 
suit to quiet title, possesses the essential character 
istics of the old legal action of ejectment,never 
theless a suit in chancery to remove a cloud on title 


is not tantamount to an action in ejectment to try 
title,and an action in ejectment cannot be main¬ 
tained under the guise of a suit to quiet litle.^i 

§ 2. -Bills to Quiet Title and to Remove 

Cloud Distinguished 

A bill to quiot title, strictly constdrrsd, Is i bill of 
pasoe to put an and to vaxatlous lltlpatlon, whrraat a 
bill to ramova a oloud Is dssiflnad to procuro tha eini» 
collation of an Instrument or claim which may bo uood 
to Injura a person In tha onjoymant of his tltlo; but 
this distinction Is not always observod. 

A suit to quiet title has been distinguished from a 
suit to remove a cloud.^^ A bill to quiet title* 
strictly considered, is sut)staatiat!y a bill of 
the purpose of which is to put an end to vexatious 
litigation in respect of the property invidvetl^i a 
bill quia timet or to remove a cloud is n bill to 
procure the cancellation, delivery up. t>r release of 
an instriuueut, encumbrance, or claim etmstltutimf 
a claim on plaintiff’s title, and which may used 
to injure or vex him in the enjoyment of hin 
However, the distinction between bills to quiet title 
and to remove clouds thereon is not always oh 
served,and bills to r<‘move a cloud are sometimen 
spoken of as bills to tpuet title, and vice versa.*^ 

§ 3, Grounds of Jurisdiction in Oftneral 

The broad preunds co which squlty fftmcvss a ctcud 
on title are the preveotich of tUtgetIch and the proiac 
Mon and detarmtnatten of the tiue title, and, in caaea 
requiring extrimito evidence to Invalidate an Instrument 
.tffeotlng title, the pcaelbte futura unavailability ef 
neoeeeary evidence. 


11. Mo.—Schwab v. St IjOuU, 374 
'd.W. loss, 310 Mo. 116, 

13. Cal,—v, X^orala, 26 r.2d 
867, 134 Cal.App. 645. 

13* U.S.—Arlsona Tjoad Minna v. 
SttUlvan Mining Co., D.C.Idaho, 8 
F.R.I). 188. 

14. W.Va.—Putnam Co. v. Fisher, 
36 B.'BM 681, 128 W.Vo. 388. 

16. Ark.—Bowon v. Frank, 18 aW. 
3d 3037, 176 Ark. 1004. 

16. Mo.—Lort« V. Roae, 146 aw.8d 
386. 346 Mo. 1312. 

61 C.J. p 138 note 9. 

Bill regarded a« one gala thnet 
Where It waa determined that 
ohuroh became owner of property in 
tee aimplo under provision in will, 
there waa no need for a decree for 
aale under statute, but. In view of 
fact that church could not sell prop¬ 
erty without a Judicial decree eatah- 
Uahlng title and removing oloud cast 
on It by adverae olaima, an amended 
biU waa regarded aa a bill quia 
timet.—McMahon v. Oonslatory of 
at. Faul'a Eefortned Ohuroh at Weat- 
mlnater, Md., 76 A.8d ISA 


Aotlona held not to quiet tlUe 

(1) IlIH injimctltm to mint 

t^^nant could not )w rogardial art a 
bill to quiet tUlo when* plnintllYs 
did not alloKo that they worn In ponx 
aoMslon of the property.- 'IMwood 
Hotel V. Korblen, Md., 73 A.Sd 468. 

(2) Halt to obirtln t*orn*ftlon of 
mistake In de«>d has been held not 
one to quiet title.—Weottwtmd Uenl* 
ty Co, V. Bowman, 168 N.H. 173, 31 
Ohio App. 844. 

(3) Other actions.—t#a Fleaur v. 
Klnard, Tex.Oiv.App„ I6l g.W.dd 144. 
error refused—61 W. p 188 note 9 

m. 

IV. U.S.—8lchulta V, highland OoW 
Mines Oo., ac,0r., 118 F. 187. 

61 O.J. p 133 note 10, 

BUla to quiet title and to remove 
clouds distlngulahed see infra I 8, 
la Wash,—Cable v. Ward, 888 F, 
067, 130 Wash. 68A 
61 C,J. p 133 note 11. 

19. Cab—Southern Faciflo Xstnd Co. 
V. Dlckoraon, 204 r. 670, 188 Cal, 
118—Itorman v. Mortensen, 104 
8d 661, 78 CaI.App,2(l 418. 
aa W.V4U—X^ooahontas Coal a Coke 

12 


<’•1. V, ItiiWiT, U% H,W. til. tu W. 
Vtt. 712. 

81. Ark ' I’ftttrrxnB v. MrKi,.. JRt* 
K.W.2(J I#., SMS Ark iti I^Mk \ 
Mnfftnm »<i .MWs<t t>R», i’n A,k 

m V, a**'* H w 

78(1. t7B Ark, <21. 

9Si W.Vii WhKrlinU'i. Jtttiri, nU 
H.M, 780. mi WVh. 8*0. «!>;». I‘i I, 
n.A,N.S„ <8, 

El , 134 mi(« 18, 

as. t’Ml,- Vl'Mlf V. OnH. 188 I*, 116 . 

174 HE. 

SI <*.,1. t* 434 uut. 14. 

Ml II,H. Mhnrtm v, Turk.r, IM’. 13 
8.0t. 733. 144 l(.H. 883, 88 t.lM 
B8S. 

81 C.jr. p 134 IMt« 18. 

SO. 0r. ' KitimInK v. ((rrnolrr, l»t 
I*. 887, l»l I*. 488, 87 4>r. #94. 

81 OJ. p 184 IH,!. 18. 

as. V, NtK»R, 13 A 

817. 41 UJ.m 887. 

87. lA.’~'I*8rtnli ttf w, 

M Co., Ill Mtt, BM, US Uh 831, 
okrtlonul (NtM Tmam Cn, v. I'»r 
tMb of JfrfeonMn, 80 IMIU 331, 808 
VA 801, 84 thftS. 801. 
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The broad grounds on which equity interferes to 
remove a cloud on title are the prevention of litiga¬ 
tion and the protection of the true title and posses¬ 
sion, and because it is to the real interest of both 
parties, and promotive of right and justice, that the 
precise state of the title be known, if all are acting 
bona fidc.28 The jurisdiction to grant equitable 
relief against a cloud on title is grounded in the 
need for the protection of complainant’s title against 
the injury or vexatious embarrassment which may 
flow from the deed or other instrument or proceed¬ 
ing constituting the cloud 29 The ground of equita¬ 
ble jurisdiction, where extrinsic evidence is neces¬ 
sary to show the invalidity of the instrument affect¬ 
ing the title, is that such document may be asserted 
to the detriment, injury, or embarrassment of the 
holder of the legal title when, by reason of lapse of 
time or other circumstances, the evidence to demon¬ 
strate its invalidity may not be available, or its 
authority may be impaired.20 As otherwise slated, 
equity interposes to remove clouds from title because 
they embarrass the owner of the property clouded 
and tend to impede his free sale and disposition of 
it, and because the evidence of the party on which 
he relies to show the invalidity of the adverse claim 
may be lost by lapse of time.^i Equity has lH‘cn 
held to have jurisdiction to quiet title where the 
case involves fraud, ®2 or the setting aside of a 
mortgagc,23 or the reformation of an instrument.®^ 
PrevenUon of harassment by repeated assertion of 
defeated title. Equity will entertain a bill to quiet 
title by one who has successfully vindicated his title 
at law against another, where the latter continues to 


harass the former by continued assertion of his de¬ 
feated title.®® As a general rule, equity will not 
interfere to prevent harassment by continued as¬ 
sertion of defeated title unless plaintiff has vindi¬ 
cated his title by repeated judgments in his favor 
in actions at law,®® but if the title is satisfactorily 
established it is not material what number of trials 
have taken place, whether two or more.®^ In ju¬ 
risdictions where ejectment is regarded as a real 
action, one trial and judgment in ejectment is con¬ 
clusive, and, when a party defeated m ejectment 
keeps on denying its effect and disquieting his adver¬ 
sary in possession, equity has jurisdiction to quiet 
the latter’s title.®® 

§ 4 . -Lack of Remedy at Law 

In general, equity takes Jurisdiction to quiet title or 
remove a cloud where there Is no remedy at law. 

In general, a court of equity has jurisdiction to 
quiet title or remove a cloud thereon where no rem¬ 
edy at law exists.®® 

§ s, -Prevention of Multiplicity of Suits 

As a rule, subject to some exoeptlOMs and qualtSca- 
tions, equity win entertain an action to quiet title In or¬ 
der to prevent a multiplicity of suits. 

As a general rule, a court of equity, on the sole 
ground of preventing ’ multiplicity of suits, will 
entertain an action to quiet title where there are 
a number of persons interested in it, and a great 
many actions at law would be necessary to conclude 
the titlc.^® However, this rule is subject to some 


aa N.n.—Oardnor Hotel Co, v. Hasr- 
aman, 182 N.W. 086, 47 ND. 434. 

51 aJ. p 134 uoto 20 

Sd, Md.—Homo wood Bcalty Corpo¬ 
ration V. Safa Deposit Sc Trust Co. 
of Italtimoro, 164 A. 68, 160 Md. 
467, 78 A.L.R. 8. 

Mstato of OUbort Smith v, Co¬ 
hen, 186 A. 801. 364, 123 N.J.3ikL. 
419. 

80. N.X—Matato of Oilbert Smith v. 
Cohen, supra 

“The poMslbillty of a future un¬ 
conscionable or ineauitable use of 
the Instrument, with the consequent 
clouding of the title, Justifies appro¬ 
priate equitable relief whore there 
is no sufticiont legal remedy. Mani¬ 
festly, the case for' equitable inter¬ 
vention on this ground is much the 
stronger when resort is to be had to 
parol testimony to establish the in¬ 
validity of the instrument casting 
doubt upon the title,*’—Iflstate of Gil¬ 
bert Smith V. Cohen, supra. 

81. N.a*--*MeArthur v. Orifllth, 61 S. 
». 818, 147 N.q. 646. 

61 ax p 136 note 21. 


38. Mich.—Hawkins v. Dillman, 266 
N.W. 482, 268 Mich. 483. 

W.Va.—Putnam Co. v. leisher, 36 S. 

JH3.2d 681, 128 W.Vlu 383. 

Possession by plaintiff as unneces¬ 
sary where ft*aud present eee inf^a 
8 £7. 

Ohtalalag deeds from person# with¬ 
out title 

Where evidence indicated that de¬ 
fendants, having heard rumore of 
defects of plaintiffs* title, secured 
deeds to property from relatives and 
neighbors who had no title thereto, 
and neither defendants nor grantors 
under such deeds had paid taxes, 
defendants* claims were so tainted 
with fraud that equity had iurisdio- 
tlon on that ground alone and could 
cancel deeds constituting clouds on 
plaintiffs* title.—Putnam Oo. v. 
Fisher,. 86 S.BI.2d 681, 128 W.Va. 883. 

33. M^ich.—Hawkins y. Dillman, 218 
N.W. 432, 268 Mloh. 488^ 

Mich.—Hawkins, V. Dillman* su- 

' I 

13 


35. IT.S.—6tark v. Wtarrs, Or., 6 
Wan. 402, 3 8 UKil. 926. 

61 0.x p 136 note 32. 

Injunction against vexatious suits 
seo XnjuntaionM | 30. 

36. tr.S.—Holland v. Challen, Neb., 
3 S.Ot. 406, 110 U.8. 16, 23 DJOd. 
62. 

61 C.X p 136 note 33. 

37* Ohio.—Marsh v. Beed, 10 Ohio 
847. 

61 C.X P 186 note 34. 

98. W.Va.—Whiteho use v.- gone#, 66 
S.B. 730, 60 W.Va, 680. 

38. U.S.—Carter Oil Co. v. Owen* D. 
am., 27 F.Supp. 74. 

Fla.—Dills V. Dixie Highway Special 
Koad d; Bridge Dlst., 188 6o. 374, 
103 Fla. 7dX 

Md.—Homewood Bealty Corporation 
V. Safe Deposit & Trust Oo. of 
Baltimore, 164 A. 18* 160 Hd. 467, 
78 AXJB. 3. ' 

61 ax p 131 note 28. 

Adequacy of legnl remedies see In¬ 
fra 6 10. 

40* .Miehi—HhwkiAs V. Dillman, 268 
N.tiT, 432« 2S3 Mich* 488. 



§§ 5-6 

exceptions and qualifications,and it will not apply 
where the exercise of jurisdiction would not in fact 
avoid a multiplicity of suits ^2 Furthermore there 
must be a community of interest in the subject mat¬ 
ter, or a common title from which all the separate 
claims and all questions at issue arisc.43 In other 
words, in order to orif>inatc the jurisdiction on this 
ground, it is essential that there be a single claim 
of right in all the defendants, arising out of some 
privity or rerationsliip with plaintiff.^Moreover, 
it has been held that the doctrine docs not apply 
where defendants have nothing in common except 
their source of color Of title, and each defendant 
has a distinct, difTerent, and separate dcfcnsc.^5 

§ 6. Statutory Remedies for Determination 
, of Adverse Claims 

a. In general 

b. Construction, scope, and effect 
a. In General 

Under the etatutee In many Jurtedletlona, an action 
may be maintained to determine adverae clalme and 
quiet title independently of the common-law right to re» 
move a cloud on title by a bill In equity. Such etatutea 
ordinarily are constitutional and, depending on the par¬ 
ticular provisions, may permit the maintenance of the 
action either at law or In equity. 

In many jurisdictions statutes have been eimctccl 
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authorizing actions to be mamtaiuetl fur the defer 
mination of adverse claims and to <|uiet title.**' An 
action under statute to compel the di'tc'rmination 
of an adverse claim to realty is in its imtuii’ ttne 
to quiet plaintiff’s title to the propeit> ami to remove 
any cloud tluToon.'*^ The netion may he tu.dntanuui 
independently of the common law right to femove a 
cloud on the title by a hill in eqmiy,*** and huiec 
the existence of an equitable retmdy to qttiet tnie 
will not preclude an action ttiider a st.itute con 
ferring jurisdiction of stich actioiih on eeilain couits 
of lawA® The statutory action atforils a imanv* 
by which one in possession under i'laitii of lifte may 
force a threatening but otherwise maefive Uilveise 
claimant to his proof, to the end that, if Mich adierse 
claimant fails to show gootl title itt h^rt^^elf be is 
forever silenced,Specific matters affect mg the 
right of action and (U‘feuw% us well the jum- 
cd<lurc, under these Statutes, are very Keuer.illy reg 
ulated by the provisions thereof, anil wlnii the 
proceclure is prescribed by the ‘gatute {UMviMon^ 
must be substantially followed.*>^ 

Such statutes arc enabling aels,*** atel the pi 
iug Ihercmuler is not ustully rrKiii*hd as a ial 
proceeding, but as an aeimn,**^ etpntabir in it** 
nature**'* and governed by the rules peituomu: to 
suits in equity,**** or by equitable |uineiplr^*»*’ ex- 
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KJ.—O^idoUty ‘Union Trust Co. v. 
Cochrajno. 172 A. 200, 116 IT.J.Bq. 
190. 

61 C.J. p 186 note 26. 

Multiplicity of suits os srround :ror 
jurisdiction in equity ironerally soe 
, Bquity s 42. 

4Li Ala.-^Saycra v. Tivllassort PaliH 
Mfpr. Co.. 52 So, SOS, 167 AUi. 662. 

61 CJ. p US nolo 27. 

43. U.S.—Buchanan Oo, v. Adlclns, 
Ta., 176 r. g02, 99 CO-A. 246. 

51 aj. p 136 note 28. 

43, Wls.— Illinois €t««l Co. V. 

Schroedan 113 K.W. 51, 183 Wis. 
6$1, 14 239. 

61 C.X p 136 note 29. ' 

44. Mtch,—^Detroit Trust Co. v. 

Kuhrsth. 181 147, 168 Mldh. 

180. 

51 ax p 186 note 80. 

48. K.M.—rankoy v. Ortls, 198 i 
906, 26 N.M.‘676, ,80 A.L.»t 92. , 

46. Mo.—Bragg v. Boss, 189 eWSd 
491. 

K.C.*-Ma 3 mard v. Holder, 6 S.H8d 
836, 216 Sr.C. 524. 

Old.—Ixnpson v. Kelley, 168 B.2d 984, 
195 OW. 666—KJochrim v, Norris, 
61 X>.2d 766,176 OkU 126. 

Wyo.—^rpits jrovi# quotsd in Norris! 
V. XTnltsd Mineral X>roducts Co., 
168 B.2d 670, 684. 61 Wyo. 886. 

51 ax p 186 note 88. 


QodlfioatloA ot proviotis rmsdies 
<1> The ntatuto providing for an 
action to compel the determination 
of nn aUverso claim to realty hn« 
codlllod the renieiUeti <ii»talnecl 
through a hill of pence and a MU 
quia time^t to quiet plaintiff's equita¬ 
ble title to property niid to n*nutve 
any ehuid thereon,^ Karp v. Twenty 
Throo Thirty Uyer Oorp„ 66 N.V.H.ad 
783, 186 MIhc. 440. 

<2) Sitatutory nufst title aetitm Is 
the equitable netion ftirmnlly known 
as '*qula timet.”-» Cmee v. l**iiUer 
Auto, go,, Ohio aom.Pl„ 8t N.K2d 
401. 

anaforosMisnt of right to possssslon 
One having right to pcmseiwdim of 
premises »my proceed under 
title statute for purpomi of me king 
that right to possession effi*eiivo.' 

y. WiUman, ih6 x%u on, n 
wssh.2<( m, 

4flr* N»V,^Karp v* Twenty Thr^ 
Thirty Ryor Corp., 69 7119, 

186 MIso, 44(k 

4B, N.IV-Wagner v. Htroh, 294 H, 
vr, 198, 70 N*tk 812, 

49, Hawaii,—Kaholwat v. jbtmaeu, 
10 Hawaii 607. 

80. N.T.—Osorgs V. I^sopts^ 97 K.T, 
a2d 681, 267 ApPtBlv, 571, 

81. Cat.—Stanley v, Westov«r, 6|6 

F. 468» 93 Oal.App, 97, | 

14 


03, Melt Oorpns d^nrls rttisl In 

M»%:woU V. Ifameh nJIH N.VV- 

44. inn Neb. 49. 

\Vm* Corpus gnHs qnoled In ViorM 

V, l‘nu*',i Mineral **m, 

ir»s UM «79, i:i Win, nn, 

61 <\4. p 136 noie 29. 

8X Wyo. Osrpus gurts quofed In 
Ni»rrl« V. United Mineiat 

i5H IVSd m, ft**!. 81 H'\o 3Mi 
6 t <\X p 137 note 40 
84, Sr, fbdden V 21 

2<l 635, «f4 .V(* 5U, 

N,t>. Northuentern Mm. A 

tswut As*<*« V. ttrticon. Ill N \V 24 
sn, 77 N il oru VVesner % uttuU, 
394 N.w. m, ro Nt* m 
t>kl."-0«rptis giifls Oltsdi in Mav- 
itsrd V, Itwstesd, SO U.Sd Uo. 32. 

, lhl» OKI. 20. 

Wyu, *Corpn« jfnris qnmM in Nimim 
V, llnitea Minersl tV„ 

166 m, ei wm its. 

61 0.x p 127 fiMts 41. 

8ik Wyo.-^'^vpns JTttrln in 

Niirrls V, ITfilted Mfnsrst 
Co., 162 F.W 678, 224, 6* W>»* 266. 
61 CX p 121 note 41. 

9$» v. fflniMs. t*, 

¥. tHrkM, ,c» |*.M 
MS, 111 Stan. TSI. 
mm M SB SMB suiMi 

RtBttltB MBBMttlNr BttMUBB tltl. 
40«» BBS BbMMBU, Imt IB t«. 
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cept where the statute directs otherwise*57 Under 
some statutes the action is an action at law,58 while 
under others it may be either an equitable action 
or an action at law, depending on the pleadings, 
issues, and relief sought if the issues tendered 
are equitable the proceeding is one in equity,®8 but 
where no equitable rights are set up by either par- 
ty,®i or where the answer sets up an equitable de¬ 
fense but socks no equitable relief,®2 the action is 
one at law governed by the ordinary rules applicable 
to actions at law. 

As possessory action* In some jurisdictions the 
statutory action is the prdii;iary method of trying 
disputed titles;, it is a possessory action, even the 
action of ejectment being practically superseded, 
but. in others'it is not a possessory action.®^ 

Constitutionality, Statutes enlarging equity ju¬ 


risdiction in respect of actions to quiet title or re¬ 
move a cloud thereon arc within the poW<irs of the 
legislature, and are constitutional,®® unless they 
violate some particular constitutional provision.®® 
If the cfTect of such a statute is to deprive parties of 
the right to trial by jury, the statute will not be 
sustained.®*^ ' 

Amendment or repeal. An amendment of a stat¬ 
ute of this nature cannot alTcct judgments recovered 
prior to such amendment,®® Where a statute au¬ 
thorizing suits to quiet title is repealed by an act 
relating to the same matter, the court has no au¬ 
thority to grant relief under the repealed statute.®® 

b. Oonstruction^ Scope, ajtxd Effect 

Statutes providing for actions to determine adverse 
claims are remedial and should be liberally construed. 
They are generally held not to oust the antecedent juris¬ 
diction of equity but, rather, to extend the equitable 


equitable rules regarding: quieting 
tax titles,—Cremin v. Quigley, 189 
So. 8S3» 104 Fla. 13S« 

57. "Wyo —Corpus JTtQrls quoted la 
l^otris V, United Mineral Products 
Co., 188 P.2d 670, 684, 61 WyO. 866 . 
51 C.jr p 137 note 43. 

sa Me.-—Hoadley v. Wheelwright, 
156 A. S02, 180 Me. 306. 

51 O.J. p 137 note 44. 

59. Mo—Rhodus v. Geatley, 147 S 
W3d 031,, 347 Mo. 307—Raker v. 
Unmar, 140 S.W,2d 33—Souders v. 
Kitchens, 137 S,W.2d 501, 345 Mo. 
977—Kimborlin v. Roberta, 107 S. 
W.Sd 24, 341 Mo. 267—Rains 
Moulder, 90 6.W.2d 61, 336 Mo. 875 
—Fanohi'r v. Prock. 88 S.W.2d 179, 
337 Mo. 1130—Stafford v. SWnar 
bargar, 81 S.W.2d 626, 336 Mo. 866 
—Cuthbort V. Holmes, 14 S.W,2d 
444—d*acoba v. Waldron, 208 S.W, 
778, 3X7 Mo. 1183. 

61 O.J. p 137 note 46. 
aubstattoe, not fom« of piea4iiig 
Whether statutory prooeoding to 
quiet title is action at law or suit in 
equity is to be determined by issues 
raised by substance of pleading rath¬ 
er than by form of pleading.—Wolf- 
ersberger v, HbppeBdon, 66 B.W.2d 
814, 334 Mo. 817. 

AUegatioits and prayer regarding re^ 
celvership 

Character of cause of action to 
quiet title is not changed by allegar 
tions and prayer regarding receiver¬ 
ship, which is purely ancillary.— 
383bbs V. Kelt, 80 6.W.2d 616. 825 Mo. 
1183. 

Both law and equity 
(1) Under some statutes action to 
determine interest in realty and 
quiet title must be either at law or 
in equity and cannot have attributes 
of both,—Abbs V. Koff, supra. 

, < 2 ) Under, other statute* lotion 


to determine .adverse claims embrac¬ 
es both common-law action of eject¬ 
ment and equitable action to qu^ot 
title.—Udgaard v. Schindler, 3J. N.’W*. 
2d 776, 75 N.l>. 625—Cooper V. Gor¬ 
don, 164 K.W, 21, 87 IST-D. 247, L.R.A. 
1918A 52. 

60. Mo.—St. Joseph Lead Co. v. 
Fuhrmeister, 162 S.W.2d 273, 86 i 
Mo. 232—Wolfersborgor v. Hop- 
penjon, 63 S.W.2d 814. 334 Mo. 817 
—Bibbs V, Neff, 80 aW.2d 616, 325 
Mo. 1182—Williamson v, Frazed, 
242 S.W. 938, 204 Mo. 320—Schnei¬ 
der V. Schneider, 224 e.W. 1, 284 
Mo. 314. 

51 c.jr. p 187 note 46. 

Aotlons held in equity 

( 1 ) Action to quiet title was in 
equity where defqndants^ anMW(»r 
sought determination of estates, 
rights, titles, and Interests of plainr 
tiff and defendants severally, and 
removal from defendant’s title of 
cloud of allegedly void deed to plain- 
tlifs predecessor.—Rains v. Moulder, 
90 S.W.2d 81, 838 Mo. 276. 

(2) Suit to remove cloud from ti¬ 
tle to land and seeking credit for val- 
yablo improvements placed on the 
land is suit In equity.—Ryde v. 
Copeland, 173 S.W.2d 684, 351 Mo. 
680. 

61. Mo.—Raker v, Lamar, 140 S.W. 
2a 31—Stanton v. Leonard, 180 S. 
W.2d 487, 344 Mo. 006—MendenhaU 
V. Pearce, ,20 S-.W.ad 670, 828 m* 
064—Dowd <v. Bond, 100 aW, 054. 

510.g. p 137 note 47, 

Beteminatioa of legal nights only 
Action to establieh fact of forfei¬ 
ture of defendant's title to qurfact 
rights in land by broach of eondt- 
tioa in deed to defendant, rednbry 
by defendant's grantor, subsequent 
conveyance to plaintiff of defend¬ 
ant's grantor's right, title, interest,, 
and remedies a^d pUlntUfe. owne 4 * 

,15 


ship and right to possession sought 
only the determination of legal 
rights.—St Joseph Lead Co. v. Fuhr- 
metstor, 182 S.W.2d 278, 358 Mo. 232. 
69. Mo.-^acobs V. Waldron, 208 S. 
W, 773, 317 Mo. 1183—Tumor v. 
HJne, 243 S.W. 93$, 207 Mo. 163— 
Koehler v. Rowland, 205 S.W. 217, 
276 Mo. 673, 9 A.L.R. 107. 

Prayer for general relief 
Prayer in answer for general relief 
was held insuiUoient to convert ac¬ 
tion to dolcrmlno title into action in 
equity.—Jacobs v. Waldron, 298 S. 
W. 773. 817 Mo. 1138. 

63. Wash.—^Ruo V. Oregon, etc., R. 

Co., 186 r. 1074. 109 Whsh. 436. 

51 C.JT. p 188 note 50. 

04. Ark.—Itershy v. Du Val, 14 S.W. 

469, 47 Ark. 86 . 

51 C.J. p 188 nolo 5 L 
6*4 U.S.—Wehrman v. Conklin, 

Iowa, 16 act. 129, 166 U.S, 314, 39 
L.JJJd. 167. 

6:1 C.L p t83 note 52. 

Legtslatlye power not limited by 
doctrine of adequate remedy 
The doctrine that equity has no 
Jurisdiction where there is a com¬ 
plete and adequate remedy at law In 
no manner limits the power of the 
legislature to enlarge equity's Jurts- 
Idiction to authorise the maintenance 
of suits to quiet title whether or not 
there is an adequate remedy at law. 
—Quintana y. Vigil, 125 P.2d fll, 46 
N.M. 100. 

M Mo.-^oFadtn y. 0imm«, 278 S. 

W. 1050, 809 Mo. 212 . 

610.J'. P 186 ndte 63. 

et, Ma.—X(\iighe2 v. Hhnneh, 82 So. 

613, 39 VttL 866 » 

61 C.X p 188 note 64. 

68 . Mo.—y. Todishian* 16i 
S,W. 416, 246 jro; 288. 

20 . Ma-*-PhW«p» V. Broughton, 193 
S,W, 693» 272 ^’ 866 . , , 
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remedy to caeee In which the settled rules of equity determined by the provisions of the stattlto and the 
precluded relief. ^ ^ ^ natur/i of the relief A statutory proceed 

Statutes providing for aictions to determine ad- £^j. pg^rtition may bo converted by the answer 
verse claims are remedial^o and beneficial,71 not 78 where the aciit)n, although 

penal, restrictive, or destructive,72 and, like other by^^ght in form under the statute as an e<iuitahle 

remedial statutes, should be liberally construed,72 and action to quiet title, is in reality for the reetivrry 

be held to embrace all cases coming fairly within specific real property, and the issiu‘s made aie 
their scope 74 However, they will not authorize pro- ct>gnizulile in a court of 

cecdings to determine matters not within the pur- substance will control the forni.72 

pose and intent of their provisions, when properly 

construed,7B nor, as to the jurisdictional facts spe- Purpose and effect. The purpose ni a statutory ac 
cifically stated, can such statutes be extended be- tion to quiet title ha.s been variously statetl U> he 
yond their terms.7« determine adverse claims to real pr<q>eriy/<* to 

Whether a particular action is a statutory pro- secure repose and to settle in one comprehensive 

cecding for the determination of adverse claims is action all conflicting claims,to fix the status of 


70- Iowa.—^Bates v. Bates, 24 N.W. 
2d 460, 287 Iowa 1408—Davis v. 
Niemann, 26S K.W. 761, 219 Iowa 
620. 

Mo.—White V. Kentllnff, 184 SW.2d 
39, 345 Mo 526—Halns v. Moulder, 
90 Si.W.2d 81. 838 Mo. 276—Wm. H. 
Johnson Timber 8b Ilealty Co. v. 
Belt, 46 >S.W 2d 163, 829 Mo. 615. 
N.C.—Maynard v. Holder, 6 e,».2d 
636, 216 NO. 624. 

S.C.—^Tolbert v. Greenwood Cotton 
Mill, 48 S.D.2d 699, 213 8.0. 43. 

71- Mo.—Rains v. Mouldor, 90 S.W. 
2d 81, 388 Mo. 275—Wm. H. John¬ 
son Timber & Realty Co v. Belt. 
46 S.W.2d 153, 329 Mo. 616. 

7a- Neb.—Maxwell v* aSamol, 292 N. 
W. 88, X38 Nob. 49, 

73- Iowa.—^Batos v. Bates, 24 N.W. 
2d 460, 237 Iowa 1408—^Davis V. 
Niemann, 268 N.W. 761, 219 Iowa 
$ 20 . 

Mo.—White V. KontliniTi 134 S.W.2d 
39. 346 Mo. B2G—^Moyer v. Wise, 
188 S.W.2d 321—^Rains v, Mouldtor, 
90 S.W.ad 81, 838 Mo. 275—Wm. 
H. Johnson Timber 8b Realty Co. 
V. Belt, 46 •S.W.ad 163. 829 Mo. 616. 
N.C.<-Maynard v. Holder. 6 S,3fl.2d 
636, 216 N a 624. 

S.O.—Tolbert v- Greenwood Cotton 
Mill, 48 S.N.2d 699. 213 S.G 48. 

51 C.J. p 188 note 67- 

74b Colo.—1?3mpire Ranch di Cattle 
Co. V. Wilson, 181 R. 779, 24 Colo. 
App. 83. 

Iowa.—^Davls v, Niemann, 268 N*W. 
761, 219 Iowa 620- 

N.Y.—Schermorhorn v. Albany Sinir* 
dicate. 168 N,Y.a 553, 93 MUa 
697. 

S.C.—Corpus Juris cited in Tolbert 
V, Oreonwood Cotton Mill, 48 6.H, 
2d 690, 600, 213 S.G 48. 

61 CJ, p 138 note 68. 

AotLotts held within statute < 

Cl) Where both parties assert ^ 
mere eqnttiss In real property, an j 
action may be maintained under the 
statute to ascertain which party has I 


the superior equity,—^Turner v. Dtm- 
con, 289 1\ 179, 106 Cal.App. 820. 

(2) Fact that plaintift as JudK- 
ment creditor could have broufrht 
isupplementary proceodinffs to <lt‘ter- 
mine the existence and extent of 
debtor's lien upon property, did not 
preclude plaintiff from procoodlnif 
under statute to quiet title in his 
Judfirmont debtor.—Christie v. Mor¬ 
ris, 149 r.2d 260. 116 Mont. 210. 

<3) Provisions of real property 
law for determination of claims to 
real property were hold not nffi*«*ted 
or superseded by remedy providt^d 
by county administrative t'ode and 
tax law.—Connolly v. Denton, 64 N. 
T.6(.2d 181, 184 Miso. 761. 

(4> Where electric lines were con** 
struoted over street railroad rlsht 
of way with oral permission of own¬ 
er of rlfirht-of-way easement, decree 
protoctlnj rlfifhts of a llconsoo 
asralnst and as superior to rlfchts of 
fce-simple owner of sorvlont estate 
Involved title, estate, or interest In 
real property within the quiet title 
statute.—Wureka Real Hsiate 8b Inv, 
Co, V. Southern tteal Mutate k n- 
nanuial Co., 200 S.W.2d 328, 366 Mo. 
U99. 

75- Da—^Duffoiiro v- Constantin. 

131 So. 183, 189 Da. 826. 
iPa.—Kauffman v. Hehroeder, Com.lU,, 

84 Berks Co.D.J. 191, 66 York D«k. 

I Rec. 63. 

61 a J. p 138 note 69. I 

IConAictluff claims to property in I 
I controversy 

I Scope of aetlcm to quiet title is 
[.limited to determination of eonniet* I 
ittg claims to property In contrever- 
I sy.—Turner v. ttank of America 
,Nat. Trust 4b SavlniTS Ass*»« 27 P-2d ^ 
382, 185 Oal.A4;>p. $14. 
statutory condittcwi 

Action under statute presrribtnip 
who may maintain action to deter* 
mine title to realty In purely siat* 
utory and will not lie unless condi¬ 
tions prescribed in statute are ful- 
dUed.—^KlKtwe V. Schwarts, 66 N.Y 
S.2d 160. 186 Misc. 28- 
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70. Mlss.-*-t»hi'Um v, Harris, 61 

Miss. 7H9. 

61 cU. p 139 note 60. 

77- Cal,—-Vannsek v. Pokttnney, 238 
P. 798, 73 Oal.App. 313. 

61 O.J. p 139 note 61. 

Aotiou for declaratory judfment 
challenKinM: itf lut 

srivlmr Odmmhmlon ptiwrr to 
table rental for diversion «*f us«*»re 
from river wnn aetictn U% drirrmine 
rlitlm to real prop»trty under wf«f 
ute, •'Ninirnra P'atlH Power <*»» v. 

Italpin. 46 N.r.HSd 426. 36Y App^U 
236, b63, Hltirmed 66 li/, 

N.r. 706, 

78# Mo.*''4{hneoek v, York, 2t0 H\V, 
68. 

70# imviH V, *>minim, It3 I* 

147, 169 i%U 12}. 

80. N.H. 4lattnndy v. Parmf’iiter, 
169 A. 302. Hh N It 3S2. 

Statute authoriiiar eauoeitattou dls* 
tUaguished 

ITtteeedlnr-n under stetutH author 
UliiK netlrm tn quiet ttlbi u* 
are m*t nitned at tmrtb’ulrir iU'-tni 
nient, but at prrtem4r*n» *tf induitiii 
als elatmlns mh<*r».ely. ahlle sHnm 
under tdutute nuUmrlsins estneUt 
tion of instfutttrnr Is dir«u«fir»4 to par* 
tieular Imdruiiienr; danseinus to 
platttturs rtshts etui uf m 

turn is to hevn swrh instrutfient « uii 
eeled and etoud east tHef»*nv iv 
moved.--Waidmrn v, uml 

County, 180 K3d 66T. tU Mimt i 
81 t1,#l, p 136 note 32 fej, 

«l« Ind. -tVntral Kedernl Hnvfhu^ # 
Doan AsN*n v, cnmimltias. 26 N K 
Id 638,116 Iri4, 636. 

Pdea rnd nat loa of au lofai os 
hlo sights 

SUtute providihs for suits Im de-* 
tennlne interest and quiet tuts 
Intended to permit detrrtuitmtbm iit 
ono aetion of any and all ritihts. 
whether legal or equitable, of any 
litigant affoottng fUte to real prop¬ 
erty involved m S4U#-*nains v. 
Moutder, 60 0.W.ld tU tU Mo. »76 
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the land with respect to ownership,*2 and to re¬ 
establish by decree muniments of title to it^s The 
general purpose and effect of statutes of this class 
arc not to restrict the previous jurisdiction of 
equity,®^ but to enlarge and extend the equitable 
remedy to cases in which, by the settled rules of 
equity, no relief could be had,86 The proceeding au¬ 
thorized by such a statute has been said to be a 
mere extension of the principle quia timet.^® 

A statute extending the jurisdiction in actions to 
quiet title or remove clouds where plaintiff is out 
of possession does not enlarge the jurisdiction where 
he is in possession.*'^ It has been held that stat¬ 
utes assuming to confer on equity jurisdiction to 
remove clouds from title, which do not give a more 
extensive remedy than exists by virtue of the 
customary jurisdiction of the chancery courts, may 
regulate the mode of proceeding and form of decree, 
but they are not necessary to the exercise of the 
jurisdiction,** It is not the object of the statute to 
afford to a defendant in an ejectment action the 
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option to deprive plaintiff of his right to a trial by 
jury’ and to permit defendant to elect in which 
court he will try the question of title.** 

Ousting jurisdiction of equity. Although there 
arc some cases to the contrary,** the general rule, 
as to the effect of statutes providing a legal remedy, 
where formerly the remedy was in equity by bill to 
quiet title, or remove cloud thereon, is that the 
antecedent jurisdiction of equity is not ousted by 
such statutes,*^ at least where the language used 
therein does not limit the remedy to the one therein 
provided.** 

EjB^ect of state statutes in federal courts. The 
right of action given by the state statutes under 
consideration may be enforced by an appropriate 
form of action in the federal courts, if the provi¬ 
sions of the federal constitution as to trial by jury, 
and of the statute forbidding suits in equity in any 
court of the United States where an adequate rem¬ 
edy at law exists, are not infringed;** and m such 
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Autenrteth v. Bartley, 176 SW.Sd 
546, 238 Mo.App. 55, 

as* Ala.—'XQx parte Baird, 200 So. 
601, 240 Ala, 585, 

83* Ala.—Bx parte Baird, supra, 

other statexaeats of purpose 

CD Purpose of statute provldinsf 
for qulotlnff title to realty in case of 
loss or dostruction of public records 
was to prevent fraud on those who 
had title or interest in the property. 
—Laurel Hill Cemetery Ass'n v. All 
Persons, etc., 158 P.2d 769, 69 Cal. 
App.2d 100* 

(2) Statute relating to suit to 
quiet title was enacted because of 
look of adequate remedy at law 
where plalntift is in possession of 
land and another claims an interest 
therein, but briuvs no suit to tost it. 
*—Wood V. Curry, 8 So.2d 822, 243 
Ala. 186—51 C.J. P 139 note 66 La] 
<D. 

(8) Purpose of action to quiet ti¬ 
tle, under statute* is to determine 
who is real owner of property and to 
put at rest all adverse claims.— 
Akers V. XlinterKardt, 203 r.2d 883, 
201 Okl. 213—Home Dovolopmcmt Co. 
V. lianklns, 159 P*2d 1018, 195 Okl. 
632. 

(4) Additional statements. 

Ala—l>ake v* Xn^Us, 194 So. 673, 239 
Ala 241* 

La—Bettoon v. Sharp, App.« 19 Bo. 
2d 342. 

K.C.—lusher v. Pisher, 6 S.3D*2d 812,! 
217 NXt 70—Satterwhlte v* Gal¬ 
lagher, 03 B,B. 869* 173 N.C. 625; 
S.O.—Tolbert V. Greenwood Cotton 
Mill* 48 B,»*2d 599. 213 B*a 48* ' 
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84. N.X—Mstate of Gilbert Smith v. 
Cohen* 196 A. 361, 123 N*J.Bq. 419. 

61 C.J. p 130 note 64. 

85. Nob.—Corpus dwds cited In 
Maxwell V. Hamel* 202 N.W. 38, 
44, 138 Neb. 49. 

N.J,—lOHtaio of Gilbert Smith v. Co¬ 
hen, 106 A, 801, 123 N.J.Bq. 419. 
N,M,—Quintana V. Vigil* 125 P.2d 
711, 46 N.M. 200. 

S.C.—Corpus guris olted in Tolbert 
V, Greenwood Cotton MIU, 48 B.M. 
2d 609. 600, 213 S.C* 43. 

51 c.jr* p 130 note 65* 
supplementary to rules in equity 
Right to have nlUrmatlve adjudl- 
oatlon in chancery of title to realty 
is conferred by statute, sux^plemen- 
tary to ancient rules in equity on 
that subject.—^Hudson v. Gulf Runn¬ 
ing Co.* 30 So.2(l 66, 202 Miss. 331, 
motion overruled 30 > Bo.2d 421* 202 
Miss. 381, certiorari denied 08 B.Ct., 
84, 332 VS, 775, 92 L.Bd* 359. 

86. N.J.—Bstate of Gilbert Smith 
V. Cohen, 198 A. 361, 128 N.J.Mq. 
419. 

8T. III.—Whitney v. Stevens, 97 Xll* 
482. 

Statutes dispensing with possession 
in general see infra I 29. 

AvaUability of petitory, posssssoryi 
or Jaotltetion suit 

Where a party is In possession of 
realty and a petitory, possessory* or 
Jactitation suit can be brouidit, no 
resort may be had to the provisions 
of the act providing for an action to 
establish title to realty in' oases 
where two or more persons lay claim 
to land by rocoi^ded title and neither 
of them is in actual possession of 
lend claimed.—l>uCf«uro v. Constan¬ 
tin* 181 So* 183, 189 ha. 826* 
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88* US.—Idmb V* parroll, C.C.Ark, 
21 P* 6. 

89* Mich.—City of Grand Rapids v 
Central X.iand Co., 393 N.W. 579, 
294 Mich, 103—Carpenter v. Bon*- 
nlson, 175 N.W. 419, 208 Mich. 441. 
Bubstitutloa of ohanoery JurlsdiotiOA 
for ejeotment 

The Mtfttuiory provision was not 
Inti»n(l(*d to substitute chancery Ju¬ 
risdiction for the action of eject¬ 
ment, and, whore conflicting claims 
of title depend on determination of 
issues of fact, resort must still be 
had to law side of court.—Trovey v. 
Llndsoy, 19 S.M.2d 613, 124 W.Va. 
130. 

90. xr.S.—Motsgar v. McCoy, C.C, 
T’a;, 105 P. 676. 

61 C. j. p 140 note 69. 

19L Colo.—Ttarrlson v. City and 
County of Benvor, 76 Psa 
102 Colo. 98. 

Me.—rioadley v. Wheelwright, 156 A. 
692, 130 Me 306. 

N.J.—BJstate of (Jilbe^rt Bmith v. Co¬ 
hen, 196 A. 301, 12.3 Nf.J.Kq. 419. 
Pa.—Miohalskl v. Krussawskl, 198 
A. 673, 330 I»a. 62. 

51 0.x p 140 noto 70, 

Bqultabls Juxlsdlotiott hotwithstand- 
Attg vepsal of statute 
Xt statutory provisions governing 
suit to quiet titls wore repealed, 
power would roina4n in court of 
chancery to quiet title and to remove 
clouds on Utlos*^Ratterson v. Me- 
Kur, a.W.jM i!4», 1(» Ark 140. 

Aia^Normimt vi Bureka Co., 
12 So. 454, 98 Ala 151, 89 Am.aR. 
45* 

98, <2. Winoman d; Some v* 
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case the appropi'iate form of action in the federal 
courts is a bill in equity*®^ .However, a federal court 
has no equitable jurisdiction of an action under a 
state statute providing for the determination of ad¬ 
verse claims, where the effect would be to deprive a 
party of his right to trial by jury,®^ or to give a 
right to relief wlicre an adequate remedy at law 
exists,9® as is ordinarily the case where the stat¬ 
utes authorizes*the action to be brought by a party 
out of possession,®^ A federal court has jurisdic¬ 
tion under such a statute, if the circumstances are 
such that no adequate remedy at law exists*®® as 
where both parties arc out of possession^ 6r the 
land is vacant and unoccupied, and plaintiff holds 
the legal title.®® The federal Constitution and stat¬ 
ute arc held to refer to the right to trial by jury 
as it existed at common law;^ and, if a state 
statute enlarging equitable jurisdiction docs not de¬ 
prive a party of the right to trial by jury as it 
existed at common law, the statute may be followed 
by the federal courts otherwise not.® 

§ 7. Action in Personam or in,Rem 

An action to remove a cloud la do^oralty, atthoufijh 
not invariably, oonaidered to be an action in pereonnm. 
Actiona under etatutee providlno for the determination 
of adverae claima ordinarily are held to be in the na¬ 
ture of prooeedlnQe In rem or quaat In rem, or, where 
personal aervice oan be made, In peraonam aa well aa In 
rem. 

The fundamental doctrine of equity, as originally 
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administered,- that every action in equity purely 
an action in personam ordinarily applies to actituis 
to remove clouds from title unless abiogat<*(I by 
statute.^ However, it has been said that an\ suit 
to quiet title lo realty acts on the proprrl>,^» and 
tmder some circumstances au action to quirt title 
may be treated as one in roin® such chaiactcristjc 
of the suit being neither nullified nor unnitni/c<l hy 
the circumstance that the afTccUid res is not torinally 
reduced to the custody or possession of the conrt.^ 

It is generally hold that actiotis under statutes pro 
viding for the detormination of adverse claims arc 
in the nature of prorcctlings in roni® nr fjuasi ju 
rem.® Some authoritio.s have hchl that tht* chat 
acter of the fitatulory action is determined t>y the 
nature of the process; that is, where personal scrv 
ke can ho made the jwtion is in personam as well 
as in rem, hut whore service can he obtained only 
hy publication the action is in rem.*® 

§ 8. Subject Matter 

The subjftot matter of an uottoo to quirt titio or rr* 
move 4 ciuMd la oonoratiy eonfiriod to land; but uruirr, 
Of ovon apart from, statute an aotlon of this naturo Is 
oomotimoi avattablo with rsspoot to porsottolty. 

'rUe subject matter of equitable juristlietion tu 
cpiiet title or remove a cloud is generally hchl to be 
cuiifinod to laud,** including the surface of the 
ground and overytidng that is on it*® and under 
it.*® More particularly it has been said that tlie 
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Xtoevos, Mlaa., 245 P. 254, 167 C, 
C.A. 446. 

21 CJ. p 44 note 68^25 0.jr. p 804 
note 85—51 C.J, p 140 note 74. 

M tJ.S.—Blgpftlow V* Ohatterton, 
Minn, 61 F. 614. 2 C.C.A. 402. 

21 O.J. p 44 note 68. 

ns. XJ.S,—Whitehead v. Shattuck, 
Iowa. 11 •S.Ct. 276, 138 U.S. 146, 34 
l4.EId. 873. 

61 C.X p t40 note 70. 

lUerht to trial by jury ih notion to 
quiet title xenorally aoe Juries i 
33. 

86. U.S.—Whitehead v, Shattuck. 
•upra. 

SI ax p 140 note 80—25 C.J. p 804 
note 86. 

Adequacy ot remedy at law general** 
ly see infra 110. 

87. U.S.—Barnes v. Boyd, ao.A.w. 
Va., 73 F.8d 810, certiorari denied 
56 S.Ot. 550, 214 Ua 728. 78 
1254, rehoartnt denied H SXtt. §47, 
295 0,a 768, 78 um. 170«--Twtst 
V. Bralrte OH Jb CMui Oo., C.O.A. 
Okl., 0 F.2d $47, reversed on other 
grounds 47 act 755, 274 U.6. 6$4, 

, 71 XJDd. 1287. 

fl CX p 140 note 81—21 OJ. P 44 
note 69. 

katutes dispensing with necessity 


of poHsossion by plaintiff m*tv infra 
{§ 28, 30. 

8a as,— Wehrman v, <v»tikUn. 
Iowa, 15 act. 120, 156 U.H. 314,1 
$8 X.Kld. 167, 

51 aj. p 141 note 82, 

88. as.—Warren v. Oregon 43 W. 

Bcalty Co., 0.aWjyili., 160 h\ 303, 

51 iCJ. p 141 note 82* 

1. as.— Qordan v. Jat*kMt»n, i\iX 

Ark., 72 F. 85—Omnd UnpldH Ik U 
R. Co. V. Sparrow, aO.Mloh., 36 F, 
210, X L.H.A. 480. 

a X;.a-44t)uthcrn Pine Cen v, llall. 
Miss., 105 F. 84, 44 fUtA. 303, 
lioritri d«mic*d 21 H.(U. D21, 18U IJ. 
a 638, 45 um, 7a--Clriind Uap*., 
Ida ds I, u. <?c>. V. Sparrt»w, 0,0, 
Mith., SO F. 210, 1 UKi.A. 480. 
a tT.S.—'Oowlan v, Jackson, 0.a 

Artt,, 72 F. so. 

4, TXS.—Elart V. Sansotn, Tea., 3 
act. 580, 110 as, loi, lo um. 
101. 

Fa.—Talenfeld v, Uothman^s Estate, 
Com.Ph, 87 Plttsb.U»g.X 88. 

51 Cjr, p 141 note 85. 
a as.—Sain V. Idontami, Power 
Co,, DAMont, 80 RSupp. 848. 

a as.^Pmdentlal Ins. Co, of 

America v, j^immeren DANea, 00 

F.Supp, 485, 
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V. M«r0.y <»ll f’w< 
IHiratlon, tS$ l‘.8d 4ii<, IM <»kt. 

7. t*ruiI»ntlHl In.. .V. nf 

Anx'rU'K V, }(>tnln.rl^‘r. i;il 

8. lit*. Uurriiufti ¥. MMrKwp, 0,v, 

i‘ai„ sa K «9a. 
ei (U. p m n<>t« »3, 
e. tr.M. thrpuM fWflP im VtttH 

V. Mnittnnii tV*,, 

aa i<'.Hui*n. aia. n4« 

CM.V. I'wwym, «a |*,a*i ja, 
a ckii.ari aao. 

SI IVi p 141 nntn 94. 

10. Kar».»' titllwn ,. II I*. 

183, 88 Kiiti, ft99. 

St tv. t» 141 ntitf H. 

U. Coin.- Unntr.l llitv, lltiitlt, .>»«'. 
l‘n, V, tlitrp,»ttt’«'w, .-tiN, Antnlit. 

niM,ii ntH*., tat I*, tm. at i’hih. 
Ant*. 433. 

ai < V. t> 14a nntA 88. 
as* Arlii.~'ArlM*m. Min** Kiii*,ity 
V. Iiolimn. 140 I*. 4»«i, IS Aha a»<, 
StO. 

B1 CJr. p 148 ROM ft. 

M. OoniwIlArfi ¥. IMtwnni Urn*. 

Co., lOT X, a, la ooRR, sot, 

51 C,J. a 145 note to. 

(itvt.ttiur tttio It* n«ln<«iR utrniwpty mn* 
attnm* ,«n4 auR*nttR | Itl, 
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subject matter of an action to quiet title is the cause it is not a right of property but'of sovereign 
title, and not the land, and' that the interest to bo power vested in the federal government.*® 
quieted is in the title.^^ A reversionary interest may , . 

be protected against an casement by a suit to quiet Ordinarily the subject matter of the action docs 

title under some statutes, especially when the ad- cxt^‘»d to personal property*! unless the stat- 

verse party is claiming a title in foe.!® The term expressly so declares;** but in some jurisdic- 

“reql property” has been held to include incorporeal without any express provision therefor, or 

hereditaments,!* such as water rights** and ease- without any express reference to statutes, 

ment.s in land ** the action has been sustained as applied to person- 

On the other hand, it has been held that an incor*. ” jwrisdictions in which the gen-, 

poreal hereditament is not a proper subject of crab rule has been followed, it has been, held that 
equitable jurisdiction to quiet title ;*» and it has will give relief in respect of personalty in 

also been held that the right to control navigable ' unusual cases,** where, owing to exceptional cir- 
waters is not determinable in a suit'to quiet title be- cnnistattccs, there is mo adequate remedy at law.*® 

• B. MATTERS APFEOtWRIGHT TO,EEMBDT OENEHALLY . . 

, ^ ' s t 


§ 9. In General , , , 

exercise pf the Juristifiotion ,of the, epurt tn 
tlohs t6 quiet title or remove a clouidf does not rest on 
Arbitrary rules but depends largely on th« dlsbretlori of 
the court an4 the facte Pf the partipuUr &ase« •. 

Jurisdiction in actidns to quiet title or remove a* 
cloud does not rest on arbitrary rules; much des¬ 
ponds on the facts of the particular case,' and in 
the exercise of the junsdiction the court is clothed 
with a larjyc discretion,^® where there is any doubt 
whether there is such a cloud that injury may rea¬ 
sonably be apprehended therefromj*'^' and will ex¬ 


ercise its juris<lictiott with pfreat caution A court 
oj equity cannot, on pretense of settling or quieting 
title, review the decision of an inferior court on a 
matter within'its jurisdiction,30 nor will equity take 
jurisdiction of a bill merely seeking advice as to 
the character and extent of plaintilf's title.®® Where 
the jixdgment in an action to remove a .cloud can-, 
not conclude or bind a party claiming under the odn 
verse titles the action must A purchaser at 

a foreclosure sale®® ‘Or at a sale'by a guardian 'or 
administrator*® dannot maintain tn action to quiet 


14» Arl*.—JSo^man v. ChrJstmann, 
70 It'.SA 620, 63 Arls! 149. 

15. Arlz. — ^Itoyd V. AiohiBon, T. & 
U, V. Ky. Oo., 4 P.2d 670, SO Aria* 
164. 

16. Ind.—Davldflon v. Nicholson, 50 
Ind. 411—Sanxay v. Huniror, 40 
Ihd. 44. 

17- Colo.—Now tlrantnor ’PIxtooHlon 
inich Co. V. Kramer, 1*41 P. 400, 
67 Colo. SIS, Ann.C1a8.10ieB 1326. 
51 O.X p 143 note 0. 

18. Arias.—Itoyd v. Atrhlnon, T. A 
r, ny. Co., 4 P2d 670, 39 Ari*. 
164. 

Okl.—Buttrin V. atanHeld, 178 PM 
KSO. 108 Okl. 374. 

51 C.X p 142 note 7. 

19« N.X—‘Whitlock V. Qroacen^ 21 
A. 044, 48 N-XIOq, 860. , 

aa tr.S.—U. S. v. Central Stock- 
holdem' iCorporatlon of Vallejo, C. 
CtA.Oal., 52 ^.2d 322, followed in 

U. S. V. Chorlee S. Howard Co., 62 
ir.3d 340. 

Attempt to Invdm ftate court deolM 
•ion 

Attempt of lower riparian owner 
to Invoke decielon of atate court 
oonoeminr it* riirhta a» aaainat ii- 
benftee of federal srovernment ewn- 
inir upper riparian land haa been 
held not to warrant ^quietliiur fpv- 


, ' ^ I 

ernment'e IHlo 1;o ‘riparian rights in 
public domain.—'U. B. v. Central 
Stockholdore' Corporation of Vallojo, 
aCtAjCal., 62 BSad 322, followed lu 
U. V, Charle« Howard Co., 62 
in.3d 340. 

ai. j Colo.—nOentral Sav, Bank, eto*, 
Co. r.' Carpentore, eta, Amalga¬ 
mated Soo., 134 r. 1007, 24 Colo. 
App. 438. 

51 ax P 142 note 09. 
ab. 17.8.—In re American^ ITidelity 
Corporation, D.aCaU, 28' IT.Supp, 
462. 

610 .x p 143 note 1. 
gftj. tr.S,— Chicago Auditorium AMS^n 

V. Willing, 20 F.2d 837, revoread 
on other groUndn 4S S.Ct, 507, 277 
TT.B. 27*4;‘72 L.Bd. 880-^FIret‘Truiit 
Co. of Si* I^aul V- leoard of Bduoa- 
tlon of Whitley County, Ky„ X>.C. 
Ky., 5 ’F-Supp. 49, reversed on 
other ground*,' 0*O.A«, 78 F.Sd 114. 
Minn.—Oorpne dWriv fitted in First 
Truet Co. of 8t. Panl v- ACatheeon, 
246 N.W. 1, 3, 167 Minn. 468- 

r.' Alamo Nat Oo-« 
118 S.W.M 298, 132 Tex. 44. 

61 C.X p 142 note 2. 

Quieting title to patent* «ee^,Pa|Ant* 

SMnne rtOoe a* ,eo pmonalttr tma 
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roepecting realty.—Wagnor v. Wor¬ 
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W.Va. 80. 
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So. 874, 103 VIA 796. ' 

61 0.x p 142 note 4. 
as. Wash.—Humphrtiy v. Kru^n 137 
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®7., Viu“-ftftya* V, Iluon*. Vl.t» ,1*** 
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SB. ’ OaS>'*O048NS» 'V, >40' ft. 

« 661, list OfeL > SnftMMdrlABl* v. 
BlttitBit MB »(16s; T«) Caai'tB. 
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title against infant defendants therein whose right 
to appeal from the judgment has not expired. 

A cloud on title which justifies the intervention 
of a court of equity is one which complainant has 
not created and placed himself under personal obli¬ 
gation to removc.34 ^ plaintiff seeking to quiet 
title may be denied relief if his conduct, in the light 
of his own intelligence and information, was mani¬ 
festly unreasonable.^® However, there is no such 
conclusive presumption of an owner’s knowledge of 
the state of his own title as will necessarily preclude 
him from having his title quieted as against an 
interest obtained from him by fraudulent misrepre¬ 
sentations as to the extent of his ownership.®® fur¬ 
ther, a purchaser who has paid the true considera¬ 
tion for the deed may be granted a judgment declar¬ 
ing that there was no lien on the property for non¬ 
payment of any part of the consideration notwith¬ 
standing, by the exercise of ordinary diligence, he 
could have learned of an error in the deed with 
respect to the recital of consideration.®^ 

Mistake in connection zvith deed or contract 
Where, by mistake, a deed conveyed only a part of 
the land intended to be conveyed, but the grantor 
received the full value of the entire tract, those 
claiming under the deed were entitled to have their 
title quieted as to the part not mentioned in the 
deed®® So it has been held that, where a quit¬ 
claim deed by mistake failed to convey the properly 
intended, the grantee, after requesting the cxceu- 
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tion of another quitclaim deed, may sue under the 
statute to quiet title to the land intended to he con¬ 
veyed,®® although an action to reform the deed 
might more properly be brought.^® A material mis¬ 
take in connection with the execution of a ecmtract 
for the sale of land, the eonlraet having been 
recorded, may warrant quieting title to the latid as 
against the contract^^ 

§ 10. Adequacy of Legal Remedies 

a. In genoxal 

b. Adequacy of particular remedies 
s. la Qeaoaral 

An metien In iquity to quiot tltlo or* eomovn a elnuct 
will not Mo wKer# thoro U an adoquato eomndy at t4W 
which i« as offlelsnt to ths onds of justleo ao th« r«m* 
sdy sooQht In squity. 

The well-established principle of equity jurispru¬ 
dence that a court of equity will not entertain Ju 
risdiction where there is an adeciuate rrmcity ut 
law applies to actions to quiet title or remove a 
cloud.’^® Thus the bill will mit be entertained 
merely to afford protective relief when plaintiff is 
under no disability to bring suit to test the tjurstinti 
of title.*® However, in order to deprive cf|uity of 
jurisdiction to quiet title or reni^wc a cloud, it is 
not enough that there is a remedy at lawt the rem- 
edy must be plain ami adequate, and, m freipniuly 
stated, eeptity may take jurisdielit»n where tlnur ts tut 
complete and adetjuate legal retnetly.*® *l‘he other 
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34. Mont.—*Bplotvolt v, Solborg, 169 
F.2d 722, 119 Mont 46. 

Oontvnet of jm 1« taicoontloa of 

iMMIt 

Owner of land could not potUlon 
a court of oqulty to remove a cloud 
on title which he voluntarily placed 
there by srlvinar a contract for eale 
of the land whereby he obligated 
himself to quiet title and thereupon 
to execute and deliver a deed con¬ 
veying property to purchaser, after 
having previously executed a grac¬ 
ing lease.—Bpletveit v. Solberg, su- 
pra. 

3B. CaJU—SSeger v. Odell* 116 P.ad 
977, 18 ical.2d 409, 188 1291. 

Laches see infra | 49. 
araUure to mahe laatUxy 

Purchasers being eharged with 
knowledge of the law could not as¬ 
sume that marginal release on rec¬ 
ord of prtor mortgage meant that 
mortgage had been sattsfled to ex¬ 
tent that lien thereof was destroyed, 
but marginal release only served to 
put them on further inquiry, end not 
having inquired by searching record 
further, they were not entitled to 
equitable aid in their action to quiet 
title against holder of. renewal, note 


and mortgage.—Marlalke v. Cmuwrv- 
atlvc Life Xns, Oo, of Amor ice, iZ 
N.aad 9H2, 106 ln€l.App. 664. 

30. Cal.-Hooger v, Cktoll. ItS t\Z4 
977. 18 OiU,9d 400, 180 A.Wt, 1801. 
37. Ky.-'**Mt*Qu<*on v, KHtrtdgo* 66 

aw.2di 464, 261 Ky. 464. 

30. Ky.—Taul v, Xlrlckey, 219 0.W. 
420. isr Ky. 876, 

30. lowa.-'^ICcHnlrr v. TorroU, 186 

N.W. 16, 102 Iowa 448, 

4feO. Iowa*—Kessler v, T»<rreU, su¬ 

pra. 

41. Cal.—ifosior v. Pa Vtnnay, 800 
1>. 402, t07 tkU.App. 600. 

4ft. AI 1 U--M 0 SS V. OrabtriMj, 18 fto.Od 
467, 246 Ala. 610. 

iria.—Bills V. Dixie Highway ape- 
oial Hoad Ob Bridge Dist, 101 fto. 
074. 108 am* 701* 

Mt<ftu--^wldtiMi V. 2>illfna», tee M, 
W. 498, 268 Mich 480. 

Or.—Anderson v. onanthsv, 00 F.ld 
146,144 Or. 440* 

61 aj. p 140 notes 00* 06* 

Oorseotloa of fsragtilssitir by wMIbn 
Whore apparent irregutsnty of 
judgment nUftit tw oomoted on mo* 
tion in the cause In which it was 
rendered or sxoeution might tXmra be 

20 


rrraUed, the avattnblh 

appsrt«iit)y and judsm^ui 

debtor was nut lu 

action tu cUnid mu ami 

have transcript removed fcMm do^K 
V* Toltwit, 20 /I oli*. 

886 N.O. 600. 

TaeatUm of judgment 
Whers execution ptainttfr In law 
act ion liocamo pur^hswtr^r hi ^hcrurS 
sale, and rwurt had suthurltv !»♦ va 
c*nto atlngoftty InvaMd iiidstn»t«i amt 
ontor ufm fur flnfuadant* fa»*t Unit 
court Hllcgi^dly couttt not set ani«fu 
HhurlfTii di»od was hold mit r« rrn 
dor legal remedy itiadeqnafo «« 
to auUmrisr drfeitdsnt to sue m 
«*quity in remove idmid un Citle 
Anderson v, tluenther* 80 
144 Or, 440. 

4S» Ka\-«*|trowntfig v, Lavender, 10 
».«, 77, 104 60. 

01 ChI. P 146 nuts 8L 

44fei tT.it.—reepie of f*ertd fltrn v, 
Llvlngaton* (M\A.Puortu Itiro. 47 
y.ld 7t8, iwrtiomH denied 08 M. 
C«. 81, 014 CT.». 041, 70 U10d. 640. 

AlSt—fiNmn V, iti Un. 40 . 

001 AlZk 100. 

Colq.*Hlpntildlng % j^rien 3i ISSd 
m, 04iCMtt*40A 
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remedy, in order to deprive equity of jurisdiction, 
must be as practicable and efficient to the ends of 
justice as the remedy in cquity.45 

While jurisdiction to quiet title or remove a cloud 
should be exercised whether plaintiff is in or out 
of possession, where he holds the equitable title, 
as discussed infra § 28, a plaintiff out of possession 
holding the legal title will be left to his remedy by 
ejectment under ordinary circumstances, as dis¬ 
cussed infra § 27. However, when he is in posses¬ 
sion, and thus unable to obtain adequate relief by 
ejectment or other legal remedy, he may resort to 
equity for relief.^® The equitable jurisdiction of a 
federal court to remove a cloud from title will not 
be divested because there is a local statute which 
affords a legal remedy.*'^ 

Rffcci of statutes on general rule. Statutes which 
give a right of action to quiet title only to the party 
in possession have no effect on the rule that the aid 
of equity cannot be invoked where an adequate 
remedy at law cxists>8 Likewise, statutes which 
extend equitable relief to claimants of unoccupied 
lands in no wise interfere with the general nile 
that equity jurisdiction cannot be invoked where an 
adequate remedy at law exists;^® but if there is 
no adequate remedy at law an action under the 
statute to quiet title will lie.®® As to statutes per¬ 
mitting an action to quiet title to be maintained by 
a person not in possession, if such statutes be re¬ 
garded as giving an absolute right to the equitable 
remedy where an adequate remedy at law exists, 
the effect is to deprive the party in possession of the 
right to trial by jury,®i and they are therefore un¬ 
constitutional.®® Some of the decisions follow the 
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statute, without raising or discussing the question 
of Its effect on the right of trial by jury, where, un¬ 
der the common law, the remedy would have been 
at law,®® while others hold, where the question is 
squarely presented, that, although equitable in form, 
the action is not strictly equitable, and that, where 
there arc legal issues, the parties demanding it may 
have such issues framed for a jury.®^ 

Waiver of defense. So far as the parties them¬ 
selves arc concerned, the defense that there is an 
adequate remedy at law may be waived by fail¬ 
ure to object.®® However, this rule does not apply 
where the subject matter of the litigation and the 
character of the relief are foreign to the power of a 
court of equity.®® 

b. Adequacy of Particular Itemedies 

(1) Ejectment 

(2) Other remedies 

(1) Ejectment 

A party will ba left to ht$ remedy by ejectment 
where such remedy la plain, adequatdf and complete; 
but he may sue In equity to quiet title where ejectment 
will not lie becauae he la In poaaeaalon and holda the 
legal title. 

The remedy by ejectment is generally regarded 
as plain, adequate, and complete, and a party or*» 
dinarily will be left to that remedy when it exists.®''^ 
Thus, as di.wisscd infra § 27, where the title is 
purely a legal one, and defendant is in possession, 
the remedy at law in the nature of an action of 
ejectment is ustially regarded as plain, adequate, 
and complete. However, if the circumstances are 
such that the remedy by ejectment is inadequate, 
equity has jurisdiction.®® Where pUiintifT is in 


yia.—wni* V. r>ixi^ nishway spe¬ 
cial Koad ^ Ilrldge Dlat, 188 So. 
374, 108 Fla. 705. 

Okl.—«JrfforNOn v. British Amsrlcsu 
Oil Produelns: Co., M6 F.Sd 887, 
108 Okl. 590. 

61 O.J. p 185 nets 84» p 145 noto 89. 

45. N.J.—lOstats of Oilbort Smith v. 
<lohan, 108 A. 891, 188 K.XHIq. 
410. 

61 C.J. p 145 note 20. 

46. Ark.—-CHngles v. nesrers, 175 S. 
W.2a 102. 200 Ark. 015. 

N‘.J.-"<larpendor v. City of New 
Brunswick, 30 A.8d 40. 186 N.X 
Kq. 807. 

51 C.X p 144 note 88—21 OJ. p 66 
note 78. 

4Hr. U.S.—Brown v. French, 0.0. 

Mont, 80 F. 108. 

61 C.X p 145 note 82. 

Fffoot of etate etatutee In federal 
courts see supra f 6 b. 

4e» Northern Baa 3Et Co, v. 


Amacker, Moat, 40 F. 820, 1 C,CA.. 
846. 

61 0.x p 146 note 85. 

Necessity of posseMlon srenerally 
see Infra 60 26-31, 

49. Or.—Oomesys v. Hendricks, 106 
P. 1016, 66 Or. 688. 

51CX p 145 note 87. 

60. V.S,—North Star Tjumber Oo. v. 
Johnson, D.C.Orti 196 F. 66, af- 
ftrmed 206 F. 624, 126 aO.A llg. 

61 O J. p 146 note 38. 

51. N.M.—Pankey r. Ortis, 105 P. 
006 , ooe, 26 N.M:. 576, 80 AL.B. 
02 . 

61 C.X p 146 note 40. 
aa. Mich.—Tabor v. Cook, 15 Mloh. 
828. 

N.M.—Pankey v. Ortf*. 106 P, 006, 
900, 26 N,M. 675, 80 A.UIt ^2. 

58. Bank v. West, 

T So. $13, 67 aClM. 736, « lUSUk. 
787. . 

51 C.X P 145 note it, , 


S4. -WlMh.—Ttrown v. 86 J?. 

488, 48 WMh. 106. 

81 C.X P 148 not. 43. 

88. K.b.-'lillolUo V. Patora, 44 N.W. 

872, 68 Net). 670. 

81 C.jr. p 147 note 68. 

Bfc XUi^-Toledo, etc., R. 06. v. St, 
IxJula, etc.. R. Oo„ 70 W.B. 718, 
208 m. 823. 

BV. U.S.—BAvnea r, Boyd, * D-CtW, 
V(u, 8 tr.Supp. 884. aiUmed, a,C.A., 
73 7.20 610, oertiornri d.nled 88 8. 
Ot. 880, 264 US. 738, 76 UKd. 
1284, rehMirlns d.nt.d 88 S.Ot. 647, 
m US. 768, 76 UBd. 1708. 
Ill.—'MoQook.jr V. '<Vint«F, 46 K.X.2d 
84, 881 Ill. 816. 

81 C.J. p 146 not. 48. 

68. Utoh.-r><Blk.wttln. V. BUlnutn, 886 
tf.W. 466, 268 Mtob. 468. 

61 Ojr. p 148 apt. 47. 
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possession and holds the legal title, so that ejectment 
w*!!! not He, he may' sue in equity to quiet title, 
and even where the statute authori;^cs a person in 
possession of real properly to maintain ejectment 
It has been held that one in actual possession under 
a superior title may sue in equity to remove a 
cloud from the title.®^ 

Ejectment barred by limitationsn Where plain¬ 
tiff is out of possession, and his right to maintain 
ejectment is barred by the statute of limitations, a 
court of equity will not grant a decree quieting his 
title,' such relief being without value when plaintiff 
cattnbt recover possession under the 

(2) Other Remedies 

Equity will decline to Interfere where there ts an 
adequate remedy by way of writ •of entry, tresp^ee to 
try title, unlawful detainer, or an action for damagee. 

Generally, where plaintiff may resort to the 
remedy at law by a writ of entry,or by nn ac¬ 
tion of trespass to try titlc,®^ or. unlawful d.etainer,®'^ 
such rcincclics arc regarded as plain, adequate, aiul 
complete, and equity will decline to interfere; and 
this is also true where relief may be had in an action 
to recover damages.®® 

On the other hand, a landowner who seeks to quiet 
title as against a claim o£ right of way for a 
public highway cannot bo required to resort to the 
statutory remedy for abandoiunent or vacation of 
a lawfully established highway.®® Where a mort¬ 
gagee retains a mortgage which lias been paid, 
asserting that a release given by him is invalid, the 
mortgagor has no adequate remedy by action at law 
for slander of titlc.®'^' 

Defenses available at law. The owner of liitul 
in possession may sue to quiet his title, notwith¬ 
standing he may have a defense In a court of law®® 


imlcss such defense is as practical and efficient as 
the remedy in equity.®® ft has Iwen held th.it a 
statute authorizing an uclion for the purposi* of 
determining an adverse claim to money or pn>i«rrt> 
on an alleged obligation <loes not provi<le a inrthitd 
for litigating a personal cause action \\hich 
plaiiUifT anticipates may be brcmghl .igainst him, 
since he has an ad<'(|ttate remedy at law by his day 
in'court when sitcd^® 

§ n. Previous Establishment of Title at Tmw 

The plaintiff ordlnarlfy muet have rtntAnliehed hie 
title In an action at law before equity will mterum e 
suit to quiet title or remove a cloud; but under noma 
oircumatnncea or stntutoa the nece%atity tif a prior ea* 
tabtiahment of title at taw te obviated* 

The general rule is that e«|tiit*ib!e jitri^dietbqi to 
quiet or remove cloud on title will not rNens.tMl 
wliere the parties are not mnnerous imleHs it eb aily 
appears that plaintiff Ims fully ami f.dily cMabh .brd 
his title, in an action at Htnvever, an excrji' 

lion has been made wluue. tlte ri;jhl is founded on 
uiulisputed evidence or longK*omiuutd posseitm*''* 
or where plaintiff has not hcen tIn*jHe*%e;.seri or hi». 
possession interrupted so as to him an op> 
portunity <»f trying Ins right.^** Moicovet, M*me 
authorities have made a di^tiiietiim in this tesjarei 
between an action to quiet title and one to temovc 
a dotul, and have hebl that equity has jm indict ion 
to remove a cloud where plaintiff is in 
under the better title, altlujugh he has mi vindicated 
it at JawJ^ 

Effect of situates. The gt'neral rule as t»» the- 
necessity of estaWisfiing title at law is held to f*e 
abrogttt<*<l by a statute provhling that an> jn^r on 
in pmsession of really uuy natintaiti a smt lu 
equity against another who elaine» an cMute i*r 
inU^rest therein adverse to him, for the puipoNr of 
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SJB. 730, 90 W.Va. 690, 13 JUIUU 
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68.' llaaa.—<Preaton v. Navrton. 100 
KB. 641, 313 UMm. 483. 

61 ax P 149 note 68. 

<eK SMCleh.'^Barron v. Robbia*, 33 
Mioh. 86. 

61 C.X p 147 note 14. 
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808, 134 Me. 383. 
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determining such claim, estate, or interest,75 and [ the action to be maintained by a plaintiff out of 
the same effect has been given to statutes authorizing | possession.^® 

C. WHAT CONSTITUTES CLOUD ON TITLE 


§ 12. Existing Cloud 

In general, a oloud l« the semblance of a title or In- 
terest which, although In fact unfoundody nevertheless 
appears to be valid and casts a doubt on the validity of 
the record title. 

A cloud, such as fequity will undertake to re¬ 
move, is the semblance ‘ of a title, either lcji:«al or 
equitable, or 'a claim of an interest in lands appear- 
infc in ^ome IcJral form, but wtiich is in fact un¬ 
founded ,and which it.would.be inequitable tof en¬ 
force an outstaucting claim or encumbrance 
which, if valid, would affect or impair the, title of 
the owner of a particular estate, and which «'ip- 
parenlly and on its face has that effect, but which 
can be shown by e^ctrinsic proof to bc.^invalid or 
inapplicable to the estate in question.*^® It is some¬ 
thing which constitutes an apparent encumbrance on 
the title or an apparent defect irt it;79 some‘claim 
which is apparently valid but which is actually in*- 
valid;®® a semhlanco of title which is, in fact, un¬ 
founded and which casts a doubt On the validity 
of the record title something which shows prima 
facie some right of a third person either to the 
whole or somO interest in the title.®* The fact 


that an invalid claim is not actively asserted does 
not preclude the quieting of title as against it.®* 

Verbal claim or assertion of rights. Except where 
the statute has enlarged the jurisdiction of equity 
so as to authorize actions to quiet title against per¬ 
sons asserting any adverse claim, as discussed infra 
§ 38, a mere verbal claim or assertion of owner¬ 
ship or rights in realty docs not constitute a cloud 
on titlc.®^ However, a cloud is created where de¬ 
fendant’s position in respect of th6 written instru¬ 
ment of record tinder which he claims is manifested 
by verbal statements.®® 

A valid claim, which may he enforced in law or in 
equity, does not cast a doiid oh title.®,® 

§ 13- -^ Necessary Attributes ' 

Equity will not Interfere to remove ae e cloud on ti¬ 
tle en Instrument or ofelm the (nvelldity of which ap¬ 
pears on Ita face or Is estsbilshed oonoluslvely by mat¬ 
ters of record; but If the claim Is such as to cause a 
reasonable fear that It may be asaerted agalnet the own¬ 
er Injuriously equity takes Jurisdiction. 

It is generally held that a claim, in order to con¬ 
stitute a cloud 6n title, must be apparently valid, 


•75- 'ir.S.-^Poople of Porto Kloo v. 
Livlnsrntori, <.?.O.A.I^erto Rico, 47 
712, corttorarl denied fl2 S.Ct 
23. 284 XT.IS. 642, 7$ L.Bd. 546. 

51 ax p 148 note 80., 

76. ir.FI.—Wrhrman v. Conklin, Iowa, 
15 129, 155 U.a 214. 89 L. 

Kkl. 167. 

51 ax p 148 note 81. 

W. Til.—rro^an V. Orr, 178 KW, 162, 
341 lU. 68—TTllI V, 1550 TTinman 
Avenue Bldg. Corporation, 282 Til. 
App. 109, amrmed 6 K.B.2d 128, 
366 XU. 129. 

51 ax P 149 note 82. 

Otker deSnildonji 

<l) A cloud on title is something's 
such as a mortgage, deed, or other 
iuHtrument, which can be pointed 
out, and whlrh, as a semblance of 
title, either legal or equitable, has 
some appearance of casting a .valid 
objection over true owner's tttle.-^ 
Parker v. Vallerand:, 8 A-2d 694, 136 
Me. 519* 

<3> An InstHitnent In the posses* 
Sion of another, which injures a ti¬ 
tle, depreciates the market value of 
the property, and Is. of suoh mls- 
ohtevous character that a prospeo*' 
tive purchaser would hesitate to 
purchase, Is a doud on the title.— 
Anderson v- Ouenther# 96 P-2d 146^ 
144 Or. 446* 


(3) Additional doftnitlDns.-*Oar 7 - 
Wheaton Bank v- Helton, 35 N.IC. 2d 
472, 387 IlhApp. 294—61 CX- P 149 
note 82 Cb3. 

Qnestloa of oonstmotioa 
Where both parties are claiming 
under the same instrument, and the 
question j^s purely one of oonstruc- 
tlon, no ^ase is presented for the 
removal of a cloud on the title.— 
Bx parte l^arby, 164 S.H. 682, 157 
aC. 424—51 ax p 149 note 82 £1]. 
78- Or —Corpus Xusls onoted in 
Nohalem 'Timber 4b I-ogging Co- 

V. Columbia County* 189 R. 212, 
216, 97 Or. 100. 

51 0.x p 149 note 32 CbJ (8)^11 O- 
X. p 920 note 7.9. 

79. NXl---McArthur v. Grimth, 61 
519, 147 K.a 645. 

51 ax. P 149 note 83. 

80* Tex.—^Dalton v. Allen, Ctv.App., 
56 8.W.ad 905. 

81 . III.—Hill y. 1550 Htnman Ava 
Bldg. Corporation, 6 H.ia.2d 138, 
366 m. 129. 4 

88. tT.S.^ohmi^n Y, icramer Bros. 

4b Oon D^aK-O., 293 F- 793. ! 

51 O.X. p 150 note 3A 

83. hhl-HaConiBsreod Realty Oqwpo* 
ration v, eate Bepesi^ 4b Tru#t Co. 
of Baltimore, .&64 A. 63, 130 3C<V 
467^ 78 AJUR- & . ' . ' 
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84. Oa—Qollier V. Gamer, 170 Skip. 
353, 177 Oa. 467. 

HI.—^Nelson v. Burns. 255 IllJVpp. 
814. 

Mo.—^TOureka feeal Bstato 4b Inv. Co. 
V. Southern Real XOstato 4b l^lnan- 
Oial Co., 200 S.W.2d 228, 356 Mo. 
1199. 

3Sr,X—4iorpus Xts^s cited, in T,andis 
V. Sea iMle'Oity, 18 A-3d 841, 844, 
129 I7.XMC1. 217. 

BA—Irfiddicik V, Bouden, 52 Ba.l)lst. 
A Co. 402. 

W.Va.—Amlok v. Oauloy Coal X^Md 
Co., 194 H.R. 268, 1X9 W.Va. 485. 

51 C.X. p 160 note 01. 

Right to another term under lease 

X.4at)dlord cannot maintain bill to 
restrain tenant from clouding land¬ 
lord's title by making statements to 
prospective tenant oohoerning right 
to another term under leasa—Nel¬ 
son V. Burns, 955 IlhApp. 814. 

88. tr.S.*—Ohlesgo Auditorium Assoo. 
V. wnmng, aaABL, to jr.2d 337, 
reversed en other grounds 48 S.Ct 
607, 277 ir.S- 174, 79 L.3MU 880. 

51 ax p 150 note 92. 

8R Tex--^slton v, AUen, Clv.App., 
53 SMM 905- 
61 ax, P 150 note'93. 

87. /W.8h.-ajkiiok y. Gaulty Ooml 
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and that equity will not interfere to remove a cloud 
on title where the invalidity of the instrument or 
claim complained of appears on its face,58 or is 
established conclusively by matters of record,55 or 
where extrinsic facts must be proved for the pur¬ 
pose of establishing its validity,55 or where the 
party claiming under it must, in order to recover 
thereon, necessarily offer evidence inevitably show¬ 
ing its invalidity and destroying its effect-51 As has 
been said, some color of title in defendant must be 
shown in order to constitute a cloud.52 However, 
equity will grant relief where the instrument or 
claim of defendant appears to be valid on its face, 
and plaintiff, in order to show its invalidity, would 
be compelled to offer extrinsic evidence,53 especially 
if such evidence rests in parol, and is liable to be 
lost through lapse of time or otherwise-54 

It has been $aid that the true test in determining 
whether or not an instrument or claim constitutes a 
cloud on title is: Would the owner of the property 
in an action at law brought by the adverse party, 
founded on the instrument or claim, be required to 
offer evidence to defeat a recovery? If such proof 
would be necessary the cloud would exist: if the 
proof would be unnecessary, no shade would lie cast 
by the presence of the instrument or claim,55 The 


doctrine asserted in some cases is that, if the 
or invalidity is not apparent to the onlinary .siS'ircher, 
but is such as to require legal acumen to diseovor it, 
whether it appears on the face of the instninirnt or 
record or has to he proved aliunde, the jiiri»{dictimi of 
equity may be invoked to remove the el<*n«l,55 
Where the deed or other instrument sought to he 
set aside is a mere nullity, hut, left in an uncanceled 
state, may he a cloud on title, it is imin«iierial 
whether it was originally invalid hy reason 
extrinsic facts57 or has become iiisuflicient hy rea^ 
son of subsequent events not inipeacliing its original 
validity, but only destroying its future operatiim.^J* 

The justice of the rule that an inHtrmnent or 
claim void on its face <Ioe.s not eonstifute a chmd on 
title has been questioned in some eases,55 and smut* 
authoritie.H have held that equity has jurisdiction to 
cancel a void instrument whetlier or not iU c!wr 
acter as such appears tni its facc.^ 

Subs^(/H/wl characiefn The magnitude of thr af» 
parent defect in the title is it in MihS 

cient if the adverse claim has a temleitcy, even in 
a slight degree, to cast n doubt on the im'nrr\ title,* 
Nevertheless, the «illeged cloud must hr prima facie 
substantial^ and cast such a suspicion on the title 


Land Co., X94 S.SI. 268, 119 W.Va. 
486. 

61 O.L p 160 noto 86. 

sa US.—MarnhaU v. Lowort Prop¬ 
erties Co., C.O.A.Cal., 103 tK’.3d 661, 
certiorari dented 60 *S,Ct, T4, 308 

U. S. 563, 84 L.E3d. 473--Appa- 

lachian Klectrlc l*ower Co, v. 
Smith, C.CA.Va., 67 F.3d 461. cer¬ 
tiorari denied 64 ROt 468, 291 U. 
S. 674, 78 L.Wd. 1063. 

Ala.— Kini^ V. Artman, 144 So. 442, 
226 Ala. 669 

Mont.—Hart v. Barron, 204 P.3d 797. 
Or.—^Anderson v, Ouenthrr, 25 X*.2a 
146, 144 Or. 446. 

Pa.—Oorpus orturls quoted in. Llddh^k 

V. Loudon, 63 Pa.Di*t.&Co. 402, 
413. 

Vt.^BruUy V. Lermody. 8 A.2d 675, 

11 A 

61 O.J. p 160 notes 86, 94, 

89- Mo.—Turner v. Hunter, 122 S. 

W. 1007, 226 Mo. 71. 

Or.—^Anderson v. Guenther, 26 P,2d 
146, 144 Or. 446. 

I>a.—Corpus Juris quoted In Llddlck 
V. Louden, 52 Pa.I)lst, 6b Co. 402, 
413. 

51 ajr. p 151 noto 96. 

sa Pa.—Corpus Juris quoted In 
Llddtck V. Louden, 62 Pa.Dist6b 
Co. 402, 413. 

61 C.X p 161 note 96. 

91 . Psk—O oKims Juris quoted in 


Ijlddiek V. Loudon, 62 IT^Dtsi. 4b 
Co. 403, 413, 

61 «.J. p 161 mito 97. 

90. Pa,—C orpus Juris quoted in 
XJddiok V, Louden, 02 
Co. 403, 413. 

61 O.J. p 160 not© 86. 

98- Ala.—May v. Oranser, 189 
669, 224 Atfi. 203. 

Md,—Homewood Realty Corporation 
V. Safe XhtpOMit ds Trust c’o. of 
Baltimore, 104 A. 58, 160 Md. 467, 
7« A.L.H, 3. 

Or,—Anderson v, Ouenther, 20 r.2d 
146, 144 Or. 446. 

61 O.J, p 161 note 93. 

Claimed right 4^ open shutters 
aorems boundary and right to tight 
and Air, if inviUld, coat cloud on title 
of adjoining owner, unh*fm s<» patimi- 
ly inflrm os not to impair title,'-* 
Homelvoo<l Healty Oorrmmtion v. 
Safe Depemit ^ Trust Oo, of llaUL 
more. 164 A. 68, 100 Md. 407, 78 A. 
UH. 8. 

84, isr.C---^McArthur V. OHfRih. 01 

S.W. 0X9, 147 K.a 040. 

61 Cjr. p 102 note 99» 

95. N.J.—<k»pu» <pmted tn 

i,«andls V. Sea Isla City, it A.2di 
841, 043. 129 N.jrJ8q, 2X7. 

01 C.J. p 102 note L 
MKedteney So ooimgr legal ttSKa 
The instrument sought to be ©on* 
oeled AS A cloud must be on Its fa<*e 
sufllcient to convey the legal title 
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HO that the person huifUng under thr 
Instrumont mutd rtminfiiln an h« tu*u 
of unh'^** mtrtfit In 

Mwoh imli introdurr^ii to di^- 

font a rreovorv v. d*»r 

(tan, 43 h«».2d 400, m Ala 191. 

90. Mo. SehuHh v. St If I 

R\V. 1653. >110 Mo, U0. 

61 (U, p 102 mde 2, 

97. MIhh, V hlU'ditU, 84 

Minn, 37. 

KY,' Hiokon V. llmitthtdw, 40 M.VH 
21, i« Apptnv, ail 

9t- Kain.- ^^***mit»rrfl»l Nai Hank 
('omhH, p. mo, iU Ksw. #2, 

01 O.J. p 152 note 4. 

99# Md. Ueirttnwottd ttnaltv f*MrpM' 
ration v. Hnf** lirtAtsU 4b Tru'it tSt, 
of tlaltliiior(», 104 A. 08, lou Md. 
407. 78 A LJI 8, 

01 Ci. p 152 nt»t«* 0, 

L W.Vtt. V, 194 

H.K. 278, 0T W.Va, 50, ttl, 12 A UM 
U72, 

01 cV. p 152 note 7. 

g» MIeh. ' Kmig v> Kmnk P Milter 
Corp., 214 UAW 144, aah Mirii 
It iU. p I&9 mdn kU 

% M'foh.*^WhUn(*y v. port Mtir.*(t. 
00 KW. 010, 08 Mieh. 201. 10 Aw. 
B.!t- III. 

81 C.J. p III iKfts 80, 

4 VA.*--moli y, Morriften, 91 aM 

179, 
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or interest to which it is hostile® as will injuriously 
afTcct the market value of the property® or seriously 
embarrass the owner cither in disposing of the 
property^ or in maintaining his rights ® An idle or 
groundless suspicion or baseless fear is not sufficient 
to warrant the cancellation of an instrument as a 
cloud on title.® In other words, if the claim con¬ 
stituting the alleged cloud is such as to cause a rea¬ 
sonable fear that it may at some time be asserted 
against the owner vexatiously or injuriously, equity 
has jurisdiction;!® but, if the instrument or claim 
complained of is not one which, presently, or in the 
future, will embarrass plaintiff or endanger his 
title, equity will refuse to entertain the suit,!! 

§ 14. -Particular Instrumenta or Matters 

a. In general 

b. Contract or option for purchase of 

land 

c Deeds 

d. Execution sale 

e. Foreclosure sale 

f. Judgments or decrees 

g. Mortgages 

h. Taxes and assessments 

i. Wills and contracts to devise 


a. In General 

General rules apply In determining whether a par« 
tioular Instrument or matter constitutes a cloud on title. 

General rules apply in determining whether par¬ 
ticular instruments or matters constitute a cloud on 
title.!^ So-called caveats filed in the land records, 
which state that plaintiff had no lawful claim to the 
property, but which in fact are neither caveats nor 
lis pendens, have been held to constitute clouds on 
plaintiff*s title.!® 

Administrator's sale. Where a sale of estate lands 
by an administrator is void and the conveyance dis¬ 
closes its invalidity, it casts no cloud on title of 
which equity will take cognizance,!^ Likewise, a 
sale of land by an administrator without an order 
of the probate court,!® or under an order which is 
void for want of jurisdiction,!® is not such a cloud 
on title as will justify the interference of a court 
of equity. However, whore an administrator's deed, 
although fraudulently executed, is by statute made 
pnma facie evidence of the regularity of the pro¬ 
ceedings prior to the sale, it creates a cloud on the 
title of an heir, which he may have removed by 
proceedings in equity.!^ 

Attachment proceedings. Where the parties seek 


9. Ky—-OampboU v, Disney, 18 &. 

W. 1027, 03 Ky. 41. 

61 CJ. p 163 note 11. 

e. IT.S.—I^yon V. Alloy, IXC,. 0 S Ct. 

480, 130 U.a 177, 82 L.Kd. 800, 

61 (l.jr. p 163 note 12. 

7. Md,—Ilowonthal v. Donnelly, 04 
A. 1030, 126 Md, 147. 

61 O.J. P 163 nolo 13 

a TT.fl.—*luamb V. Farrell, C.C.Ark.< 

21 F, 6. 

61 C.X p 168 npte 14. 

a Miss.—ntnir V. WsAson, X07 Sow 
6 , 142 Miss. 281. 

61 C.X p 160 noto 89. 

10» Ala.—Coarpus ororis sited in 
Dates V. Dates, 24 So.2d *440, 441« 
247 Ala. 887. 

61 r!.X p 163 note 15. 

Ovdinanoe stfeotinr uatr 
valtie of property 
Whsro action to aulet title was 
brought to determine validity of 
ordinance containing building re¬ 
strictions which limited use, gb- 
stipucted sale, and depreciated value 
of property, relief aought was both 
preventive and remedial, so that ac¬ 
tion oould not be dismissed on 
ground that cause sought to be re¬ 
moved must. be an anticipated or 
apprehended danger to title.—^Bank 
of America Nat. Trust Savings 
Aes'n V. Town of Athorton, 140 P.2d 
67$. 60 0aJUpp4d 268. 

11* W.Viu— Ainlcillt r. Gauley Coal 


Tuand Oo., 194 S.FI. 268, 119 W.Va. 
486. 

61 O.J. p 163 note 16. 

12 , Matters or claims oonstltutla^ 
clouds 

(1) IMat recorded with statement 
thoroon that land ts claimed through 

I adverse possession.—Day v. Proprie¬ 
tors of Swan Point Cemetery, 163 A. 

I 312, 61 R.X 213. 

(2) Recorded plats, purporting to 
Hubdivtde lands for purpose of es¬ 
tablishing claim of dedication of 
streets.—North Bay Shore Dand Co. 

V. Pollard, 128 So. 809, 99 Fla. 1287. 
(3> Orders of federal power com¬ 
mission, relating to use and enjoy- 
mont of property of power company. 
—Appalachian XDlectric Power Co. v. 
Smith, D.C.Va., 4 F.Supp. 8. 

(4) X^ovy and recording of writ 
of execution on husband's fM»parate 
realty for satisfaction of Judgment 
against wife.—Oudger v. Manton, 
134 P.3d 217, 21 Cal.2d 637. 

(6) Fieri, facias Issued for costs 
of prosecution—^X^and v. Jolley, 166 
217, 176 Oa 788. 

' (6) Other matters or olalms. 

Mich.--Mark v. Bradford, 28 N.W. 
2d 201, 815 Mloh. 60. 

W. ra— Mass v. Bennett, 171 S,BI, 

, 249, 114 Vr.rA. 169. 

<61 ax p 149 note 82 £oX 
Matters or nlaime not constituting 
eiouds 

(t) Ordinance ottering to railroad 
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land on which It was proposed to 
construct stadium.—Meyer v, City of 
Cleveland. 171 N.m 606, 86 Ohio App. 
20 . 

(2) A self-serving declaration in 
the form of a writing filed in an or¬ 
phans' court—Xvlddlok v, Louden, 62 
X>aDlst6bCo. 402. 

(3) Other matters or claims, 
port AhgeJes Western Xt Co. 

V. Clallam County, Wash., aC.A. 
Wash., 44 F.2d 28, certiorari de¬ 
nied 61 S.Ot. 496, 282 U.S. 848, 76 
1467. 

Mont—Hart v. Barron, 204 P.2d 797. 
iN.T.-^People v. Butler, 120 N.T.a 
802, 185 AppJDIv. 222. 

Tex.—Stradley v. Magnolia Petro¬ 
leum Co., 01V.APP., 166 S.W.2d 642, 
error refused. 

51 C.X p 149 note 82 CgX 
18. Conn.—l4iudano v, luiudano, 142 
A. 407, 108 Conn. 87. 

> 14. Ala—Woods V. X4og4r, 8 So. 848, 

! 91 Ala. 6X1. 

> 61CX P 162 note 61. 

115^ Ala^Florenoe Pasdhal, 50 
I Ala. 28. 

1 16. Fla—Sloan v. Sloan, 5 So. 608, 

: 26 Fla 68. 

! 61 ax p 162 note 6A . 

17. Whl^ottmaii V. Wheelook, 22 
N.W. 718, 710, 62 Wte. 434. 
Personal representative's oonteyance 
of decedent's land as evldenoe see 
SOxecUtoni and Administrators 9 
652. 
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to remove all liens and encumbrances, if any, created 
by proccediufTS in attachment, and so to quiet th<‘ir 
title, equity has jurisdiction However, where at¬ 
tachment proceedings arc void on their face, they 
do not constitute a cloud on the title.'^^ An action 
to remove a cloud on title will not lie m favor of 
one claiming perfect title to landvS against another 
attaching it as the property of a third person, since 
it does not constitute a cloud on title.®^ Where a 
statute provides for cancellation of an instrument 
when there is a reasonable apprehension that, if left 
outstanding, it may cause injury' to one against 
whom it i^ void, btrt declares that the provision sliall 
not apply to an instrument the invalidity of Which is 
apparent on its face, an ‘attachment against the 
owner of buildings on land belonging to another is 
not ground for an action to remove a cloud on the 
title, if it constitutes no Hen because improperly 
Icvicd.^^ 

Doivcr claims. When the invalidity of a claim 
of dower in laud docs not appear on the record, but 
can only be shown by extrinsic evidence, a bill in 
equity to remoye such claim as a cloud on title will 
lie;2is and this applies to an inchoate right of 
dower,23 esp(jcially under statutes enlarging the ju- 
risdiction of equity.^* 

EasemenU, An unfounded claim of an easement 
may cast a cloud cm the title of the servient es- 
tatt;38' and, where defendant has claimed certain 
casements with respect to land, the fact that plain- 
tiff might establish that the purported casements do 
not actually exist does not deprive clmncery of its 


jurisdiction.^^ 

Judicial praccciHugs ui f^cncraL Where a valid 
objection appears on the face of pn»ceetlings at Liw 
through which the adverse party can alone rlann 
title to plaintiff’s land,2^ or wheie the invalidity of 
the proceedings would be manife.st on the jii*u*f 
which a claiinant under Mich proceedings would l»e 
caunpelled to make in support of his claim,2R there 
is not in law such a cloiul on the title as to give 
equity jurisdiction to set aside the prm'eeding.s; 
hut, where the claim of th«‘ adverse party to ttie 
land is valid, on the. face ut proceeding Muighl to 
be set aside, and extrinsic facts are necessary to 
show their invalidity, a case is ma<le out fur the 
interference of equjty*^® 'ritle may he qmrted a$ 
again.st one claiming title under foreclnstire pn» 
ceedings wliich purported to, hitl wlmdi ihd not in 
fact, divest the owner of title.^" Th«* tding of a 
suit to quiet title is not a eloutl on defi ndant's title 
which will wart ant the eourt tti giatitmg him 
artirmative relief, where the amended answer pta% 
ing for such relief sets tip only matters which could 
he tirged in defense of the pending 

Leases (tad caninuis thetefot* The genei»d inle*; 
as to whut constitute clouds on title apply to lease’* 
and conttact.H to Iea?av»st Whene\er proof of e^ 
trinsic facts is necessary to establish that an out' 
standing tease, regular on its face, was invalid at 
its inception,33 or, although originally uilid, has, li> 
subsequent events, hfH’ome funetns onieto, it eon 
stitutcH u eloud on title. The same insttimufU m.o, 
create both the title and the eloutl theretm.^i^ I'hu* 


X 8 * Iqwav.—lUott r. Blott, m N.W; 

74, 227 Xowa 110$. 

H p IGG nota 6. 

Id. Mont.—‘Kawman v. Noirthom 

Montana Credit Moti'a Aasoo., 20$ 
F. 214, 62 Mont 646. 
K.T.-^TloitrUslco v. Inxrahnm, 76 K 
M. 476, 183 411, 8 

1073. 

00 . W.J.—Miii6reh v. Koftmiui, 7 A. 

340, 42 N.J.31a. lie. 

61 ax p 166 note a. 

01 « Mont—ONTowmaa v, INforth^m 
Mont Credit Mon'o AitSoc., 208 r. 
814, 68 Mont 646. 

88 . Xowiu—Oo»ptui trwA$ duotod in 
Donnolly v. Nolan, 16 N.w.2d 024, 
627, 286 Iowa 80. 

Pa.—In ro Horat*a Hl«tat«, Orph., 60 
IiimoJloy. 28$^ 

61 ax P leo noto 14. 

88 . Iowa.—CoarptHi oturia ^twtod in 
l>on»oUy T. Nolan, 16 N.Wrld 621, 
027, 286 Iowa 80. 

61OJ. p leo noU 16. 

M ZoWa.-^Mlovi^ 6M8 «ttO20d 1» 

Donn^ly v. Nolan, U N.W.Id 824 , 

827, 286 Iowa 80. 


N,0.-4=lquthorn gtnti* tiimk v. Hum- 
nor, 182 ».M. 248, 187 K.U 733. 
Nftturo of adv«»rMf» eUlm airwlwst 
which rellof may bo h»ul under 
statuto Keneralty aoo infra 8 3S. 
<864 Md,-'-Uotnewitod Uealty 

ratKm v. Haf« Deptmit ^ Truel c«. 
of Baltimore, 164 A. 68, 130 Md. 
467, 78 A.UH. 8. 

86. Md,-"lCiunewo«l noalfy Corid)- 
rati<m v, Hnfe Ihuumit Truai Co. 
of Italtimore, supra. 

87. Ala.'v. tlotman, 38 
Ho. 424, 13» Ala. S33. 

61 0«X p 166 noto 1« 
as. K.y.—lleartUdee v. Tnamhatih 
76 N.Kt 476, 168 N.T. 411, 8 UftA.. 
N.a. 1078. 

as. (^al.-^^'Veaio v, Touns, 186 P.Sd 
61, HI ChU.App.8d 748. 

Ca.—Allen v. Plttftpd, 261 !!.». 266. 
178 716. 

Va.—Wataon v. Ntoao, 168 486. 

136 Va. 33t. 

61 aXn> 166 ndit 1 
ts* Ckfe-^mahop V. ttalfward I^um* 
^ bor A invoatment Co., 66 t\U 226. 
It Caf.App.2d 224. 
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a provision in a long-term lease which the lessor 
asserts denies the lessee the right to replace build¬ 
ings thereon, and which is susceptible of such con¬ 
struction, IS a cloud on the lessee’s title.86 However, 
there is no cloud on title where a lease or contract 
therefor is void on its face,^^ .or where extrinsic 
facts must be proved in order to establish its valid¬ 
ity 38 A lease or contract therefor which is valid 
and enforceable is not a cloud on the lessor’s title 33 

Lis pcndois. An owner or lessee of real estate is 
entitled to maintain a suit, to set aside a lis pendens 
as a cloud on his title,40 unless he purchased pending 
the suit from the person against whom the decree 
was rcndered.4i 

Mechanics' liens, A mechanic’s lien, apparently 
valid on its face and requiring extrinsic evidence 
to show Its invalidity, constitutes a cloud on title.43 
So equity will remove a cloud on the title caused 
by the record of a mechanic’s lien wh{ch has be¬ 
come forfeited by the lien claimant’s failure to in¬ 
stitute foreclosure proceedings.^® 

Trusts,, Where a trust is apparently valid and the 
facts necessary to show its invalidity must be proved 
by' extrinsic evidence, it constitutes a cloud on 
title*44 pdwever, an instrument creating a trust 
is not a cloud on title where its invalidity appears 
on its facc.4S So no cloud on title is created by a 
paper recorded in a registry of deeds, giving notice 
that certain realty is claimed to be a trust, in favor 
of the signer and others, and that he will dispute 


any title which the holder of the present title will at¬ 
tempt to give,46 On the other hand, it has been held 
that the existence of an instrument creating a valid 
trust, once capable of execution, but which has be¬ 
come incapable of execution by reason of the death 
of the person having the power of appointment, 
without exercising such power, does not present a 
proper case for the exercise of equitable jurisdic¬ 
tion because of the necessity of resorting to extrinsic 
evidence to establish the extinguishment of the 

powcr.47 . 

Although the court will ordinarily refuse to de¬ 
cree a conveyance from a nominal trustee to one 
who purchases from the beneficiary, as being a 
cloud on the purchaser’s title, in cases where the 
legal estate is vested in the beneficiary by force of 
law*48 -when a nominal trust beclouds the title and 
embarrasses the rights of alienation, a conveyance 
will be decrccd-40 

b. Oontract or Option for Purchase of Land 

A contract or option for th« purchase of land, at 
toast if recorded and apparently valfd, may oonstitute a 
cloud on title; but. If void on Its face, It does not con¬ 
stitute a cloud* 

A contract for the sale of land may constitute a 
cloud on title ajfainst which the landowner may be 
entitled to have his title quieted.®® Tliu.s, where a 
recorded contract is not void on its face, and its in¬ 
validity can be shown only by extrinsic evidence,®^ 
as where a contract placed in escrow is wrongfully 
recorded,®® it is a cloud on title which equity has 


4S S.Ot S07, 377 IT.S. 374, 73 
880. 

as. TT.S.—OhicfcRo Audltoiiutn Aa- 
Me. V, ’Wllllnx, suprs. 

SI C.X P ISO note 81. 
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67, 47 CaljVpp. 8'88. 

61 ax piss note >3.' 

SB. N.T.—BUebwn Talley Coel- 
Ijand Co. V. iOnipire Coal, etc, Co., 
181 17.7.0. 18S, 191) App.Z>iv. 230.. 
SI 0.x p 168 note 98. 

80. III.— nut V. IBSll Hlaman Ave. 
mntr. Corporation. 6 17.X<).2d 138. 
886 Ill. 129—^Nelson ,'v. Burns, 366 
IUAlPP. 314. 

61 ax p IBH note 84. 

SHitOpP^ 
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In suit to romovo cloud on title nnd 
hnve lenoe oanooltd on frpund that 
Xe««et was ontopped by conduct to 
tuieert any riyhta under leaoe where,, 
by plalntifTn own proof, WiMte wae 
not eetopped from e^iffertin^ eUl, 
riirht*'under the leiui^.—IlueweU v. 
WexitwbrtV A. ^^08,' lU He. m., 

»o*anaOPetre- 
lew Ctorpornttoc4/(HliuTeJE., F, 


2d 1026, certiorari dented 52 i3.Ct. 
42/ 284 VM, 669, 76 £i.K}d* 566. 
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41. Tenn.-—Fitzaorald v. Cumminge, 
1. £,ea 281. 
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Suburbwi improvoment ,Co, v. 
Scott Lumber Co., C.O.A.W.'Va., 59j 
Fe2d 711, 716, 87 A.L.11. 565, Cer¬ 
tiorari denied Scott Lumber Co. v.. 
Suburban Imp. Co., 58 S.Ot *128, 
287 C.S. 660, 77 L.X0d. 569. 

Mo,—Center Creek Mlh. Co. v. Come, 
147 S.W. 148, 164 Mo.App. 492. 
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jurisdiction to remove; and this applies to a con¬ 
tract which was originally valid but has become in¬ 
operative by abandonment, forfeiture, or other sub¬ 
sequent cvent.®5 However, if a recorded executory 
cotilract for sale of land is void on its face,®^ or 
its invalidity will necessarily appear in the proceed¬ 
ing by one claiming under it and attempting its 
enforcement,5*5 jt does not constitute a cloud on title. 
Title will not be quieted as against a contract of 
purchase on the ground of a default of the purchaser 
under the contract where the vendor had waived the 
right to declare a forfeiture because of such de¬ 
fault's 

An option to purchase land, filed for record, is a 
cloud on the title of the owner where it has not been 
exercised within the time and in the manner pro¬ 
vided therein.5'? An unacknowledged contract of 
option or sale signed by a married woman concern¬ 
ing her separate property, and the public record 
thereof, may constitute such a cloud on her title a.H 
will entitle her to maintain a bill for its removal, al¬ 
though such instrument was not entitled to be 
recorded.®® 


An unrecorded contract for the sale or exchange 
of lands ordinarily is not a cloud on the title.®® 
However, a bona fide purchaser of land witlitmt 
knowledge of an tmtstanding utirecorded conttact 
for the sale of the land has been held entitled to have 
his title quieted as against any claims umler the un¬ 
recorded contract®® 

Forged assignment of a contract to buy land, 
recorded by the assignee. C(»nstitutes a clotid on the 
title of the person whose signattire was forged, en¬ 
titling him to have his title quieted by a cancellation 
of the assignment.®! 

c. Deeds 

An outKtftndtng dsed, apparsntty vaUd, hut fn uat 
Invalid because of fraud, duress, undun mftu<*ncif, for¬ 
gery, or other reason, gsneratty constltiitrs « etoud on 
title Justifying the Intervention of equity* 

Where a deed is apparently valid, and its in¬ 
validity can be shown only by the introduetion of 
extrinsic evidence, it is a cloud title j«stif>ing 
the interventhm of equity,notw^th^tanding Mu*h 


63. ina,—TMerco A Stevenson v. 
Jones, 147 Bo. 842, 109 817, 

88 A.L.B. 192. 

La.*—SucersMlon of Barton, X La.A. 
(OrU'ans) 144, 
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Corporation v. Adanas, 188 A. 808« 
171 Md. 212. 
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Central lAta Ins. Co> v. T^ice, 251 
N.W. 911. 014, 100 Minn. SCO. 
ITeb.—Johnson v. Norton, 42 N,W.2d 
622, 162 Neb. 714—Wilest v. 

rounds, 8 N.W.2d 211, 142 Neb. 
882. 

Or.—Williams v. Barboo. 108 r.2d 
1083, 165 Or. 200. 

ra.—Montgomery v, Mahjoublan, 8 
PaBist. & Co. 833. 

51 C.J. p 100 nolo 23. 
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A written eontroet to sell real es¬ 
tate, recorded in the ofllee of the 
reprlster of deeda and not oanoeled 
when the contract 1 h abandoned, 
oasts a cloud on the vendor's title, 
fuithoriplnc a suit by him to quiet 
title. 

Neb.—EiOcow V. '3?aU, X40 N.W* 182, 
93 Neb. 198, 

N.M,---Oorpiu OMf quoted la Bun- 
ken V. auese, 58 P.2d XlSi, ll%$, 
40 N.M. 158. 

Sale of growing timber 
Where contract for sale of frow- 
Inr timber obligated purohaser to 
log specined quantity of timber and 
stipulated that, in event of pur^ 
chaser's default, sellers might ter¬ 
minate airroemrnt by giving notice 
or hrlnir suit In equity to foreclose* 
contract* trustee^, to whom sellers 


conveyed land and assigned tludr In¬ 
terest in contract, could nmintaln 
suit to quiet title to land after de¬ 
fault of aMsisneo of purctuit4or'H in¬ 
terest in contract. - -WIUIamH v. Uar- 
beo, 106 P.2d 1083, 165 Or. 280. 

64* Kan.—Banister v. Fallis, 118 P. 

822, 85 Kan. 320. 

51 0,J, p 160 note 10. 
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deed would not support an action in ejectment®^ 
A deed valid on its face constitutes a cloud on title 
if delivered, although it was not recorded and the 
record of an apparently valid deed is a cloud on 
title although it was not delivered.®® If a deed, 
apparently valid on its face, is m reality based on an 
illegal consideration, it constitutes a cloud on title.®® 

A deed executed by an agent under a power not 
coupled with an interest, after the death of the 
principal, but antedated, constitutes a cloud on title 
which a court of equity will remove.®*^ A deed 
which, originally valid, becomes inoperative by sub¬ 
sequent events is a cloud on title.®® So, where a 
conveyance has been rescinded by redclivery of the 
deed to the grantor and unequivocal acts of aban¬ 
donment on the part of the grantee, the deed con¬ 
stitutes a cloud on the grantor’s title which equity 
will remove.®® Alteration of a deed by the grantor 
after its delivery to a third person for the grantee, 
by the insertion of the name of an additional grantee, 
crcsites a cloud on the title of the original grantee 
and the same is true where the grantor’s agent to 
whom a deed was delivered for delivery to the 
grantee on completion of payments erased the 
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latter’s name and inserted the name of a new 
grantee without the knowledge or authority of the 
grantor.71 

Although, in some jurisdictions, equity has as¬ 
sumed jurisdiction to cancel deeds void on their 
facc,*^^ it is generally held that a conveyance, in 
order to be a cloud on title, must constitute an ap¬ 
parent title, and that equity will not intervene to 
cancel or remove as a cloud on title a deed which 
is void on its face nor will equity intervene, even 
though the invalidity does not appear on the face 
of the deed, if the invalidity necessarily appears in 
some of the links of title which one claiming under 
the deed would have to establish in order to give it 
force and effect.*^* If a deed describes the land 
so indefinitely as to render it void on its face, it 
does not constitute a cloud which equity will rd- 
movc.*^® Equity will not interfere where the pur¬ 
pose of the deed is clear aiicl it cannot operate 
presently or in the future to the injury of the true 
ownerA deed executed by a mere stranger to 
the title docs not constitute a cloud thcrcon,'^'^ at 
least under ordinary circumstances but this rule 
is not of universal appHcation.*^® 
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cloud on ffrantor'ft tltle.-^ohnson v. 
Walldon. 173 N.ia 790, 842 lU. 201. 
Zaoporativo aroserratlon 
Whoro dood re»ftrv^d grave¬ 
yard eituntod on’* the realty, to be 
uecd a« a burial place by the gran¬ 
tor and his hotrn with free ingress 
and egr<*S8, and grantor was not 
buried on the realty and no grave¬ 
yard could be found thereon, and 
there was no evidence that bodies 
wore ever interred there, reservation 
wfiH inoperative, and cloud on title of 
the realty as result of the reserva¬ 
tion, was removed,—McI>onough v. 
Xloland T>ar]i; Co., 67 A.2d 279. 139 
Md. 050. 

63. Ala.—Prestwood v. Horn, 70 So. 
U4. 106 Ala. 450, 

64, Ky.—Coodloe v. Black, 64 S.W. 
057, 2t Ky.L. 1280, 

Wash.--Crowley v. Byrne, 129 P. 118, 
71 Wash. 444. 

Availability of other remediee 
The alleg<»d fa<*t tlxat innocent pur- 
clwwitT for value without notice of 
prior unretwrded deed could have ro- 
sclndod the purchase from his gran¬ 
tor and could have been restored to 
status QUO, or could have proceeded 
against his grantor for broach of 
warranty, did not preclude him from 
maintaining an action to, auiet title 
against the grantees of the unrocord** 
ed deed.—Ihrellgh v. Billmoyer, 4 K. 
W.2d 892, 281 Ipwa 1807. 

6a. T6 x.—$ gitcov(ch V, Sfitoovica 
Olv.App., 229 aw.2d 188, error re¬ 
fused, no reversible error. 

51 ca. p 165 note 2a 


ea Tonn.—Johnson v. Cooper, 2 
Tprg, 624, 24 Am.B. 502. 

6V. Ala.—SaltmarsH v. Bmith, 82 
Ala. 404, 

ea Ind.—Janoovoch v. Ohristonson, 
195 N.S3. 287, idO Ind.App. 299. 
Mo.—Dlok<Tson V. Dickerson, 110 8. 

W, 700, 211 Mo. 488. 

Acoomplishment of speoUlo purpose 
Whore all parties as rood that a 
deed conveyed the bare legal title 
for speclAc purpose of enabling gran¬ 
tee to Qualify as surety on bond and 
that purpose for which legal title 
was conveyed had been aocomplishod 
and reason for holding legal title in 
such manner had • ceased to exist 
since grantee hod been discharged as 
surety, court did not err in cancel¬ 
ing deed—Whitaker v. Whitaker, 
187 P.2d 895^ me Okl. 889. 
aPsUitire to second seiiier deed 
A senior unrecorded deed' which 
loses its priority ever a funior re¬ 
corded deed for value from same 
vendor, taken without knowledge or 
notice of existence of senior deed, 
may in a proper case be canceled as 
cloud on title at instance of grantor* 
in Junior ^recorded deed.—Terry v. 
BlUs, 7 S.B,2d 282, 182 Oa. 898. 

66. Tenn.—^Huffman v.‘ Kufftnkn^ 1 
Lea 491., 

70. Md*—dark v. Oreswell» 76 A* 
679, 112 Md. 889, 21 AntuCas* 

71. J!7.D.—Smith V. Pladetand^ 2X4 

N.W. 42,i66HJ:). 488. , 

72. W.Va.---Whltehouse v. Joneia 56 j 
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730, 80 W.Va, 680, 12 L.R.A., 
N.S., 49, 

51 C.X p 154 note 20. 

73« (4a.—Domin v. Brush, 161 S.B. 
809, 174 Cla. 82. 

N.T.—Kohasane Park Assoc, v, 
Lloyd. 60 N.M. 741, 167 N.Y. 489. 
61 C.J. P 154 noto 18. 

74. Mo.—J(»wott V, Boardman, 81 6. 

W, 186, 181 MO. 647 
81 C.J. p 154 note 19. 

76. TU.— et LouIh Bridge Co. v. 
Curtis. 103 lU. 410. 

Pa.—Trusto<*s v. Boll, Oom.Pl., 20 
Leh»LiJ. 19'9. 

51 CJ. p 154 noto 22. 

76. Mass.—Hardy v. 'Sanborn, 52 K. 
m 617,172 Mass. 405. 

51 ax p 167 noU 68. 

77. Ohio.—Horton v* l^atheny, 61 
H.H.2d 41, 72 Ohio App. 187. 

61 C.X p 154 note 21. 

78. Md.—Homewood Realty Corpo¬ 
ration V. Safe I^eposJt 88 Trust Co. 
of BaltlmoK 164 A. 58, 1'60 Md. 
467. 78 A.L.II, 8. 

79 . .Md.*-^om6wood Jt^Milty Corpo¬ 
ration V. Safe Deposit A 

Co. of Baltimore, svipra. ^ 
Oreatioa of doubt ^ seagOMbly pru¬ 
dent 

Cl^cery will remove cloud cast 
by deed* of strangbr if bretetision 
under dreumstancei would create 
doubt lit mind of rcasmiabiy pru* 
dent iuaiau'^^'^inewocd Realty Cor¬ 
poration V. Safe Deposit A Trust Co. 
of Baltimore, supra. * 
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Fraud, durCs^Sf or undue influence, A deed valid 
on its face, but in fact fraudulent,or procured by 
undue influence,®^ or duress,is a cloud on the title 
of the true owner winch equity will leniove, al¬ 
though the fraud becomes immaterial where de¬ 
fendant relics on a valid shcrilT’s deed on forecI<»s- 
urc, and not on the fraudulent deed.®® So a con¬ 
veyance in fraud of the grantor’s creditors is a cloud 
on the title obtained through appropriate proceed¬ 
ings by the creditors to enforce their debts.®'^ On 
the other hand, it has been held that, where a 
debtor conveys land, with intent to defraud his 
creditors, and they proceed to have the land sohl, 
treating the conveyance as void, one who purchas(‘s 
at the execution sale is not entitled' to come into 
equity to have the fratiduleut deed brought in and 
canceled as a cloud on his title.®® A deed, apparent¬ 
ly valid, need not have been procured hy fraud in 
order to warrant setting it aside as a cloud on ti- 
tle.86 

Forgery; falsa certificate, A forged deed, reg¬ 
ular and valid on its face,8f and which has been 
recorded, 88 may be canceled in equity as a cloud 
on the title of the true owner. An action can he 
maintained to cancel as a cloud on title a forgt*d 
deed which has been recorded on the strength of a 
false certificate of acknowledgment made by one 
duly authorised to take acknowledgments of deeds.^® 

Failure to perforin cofuiitlons precedent General¬ 
ly, a contract imposing a burden on, or vesting a 
right in, land on performance of a condition preced¬ 
ent under which, because of failure to perform 
the condition, no right, title, or interns^ has vested 


or ever can vest, will bo caiicolcd as iv clnuil du the 
owner’s title.®® When an instrument in the form of 
a conveyance on condition precedent lus hwti re¬ 
corded by the grantee, who is asstrling fights there- 
umlcr, although no estate over vestnl m liim be^ 
cau.se the coiulition was not peihunuHl, these tarts 
resting on oxtiinsic evidence, etpnty will deeree a 
cancellation at the instance of the grantor.®' Si», 
too, where the grantee in n <leed eimtaining a eondt 
turn precedent has failed to comply with the tonus 
of the grant, or has abandmied the estate, and the 
grantor i.s in possession, the latter may maintain a 
lull ill equity t(^ caneel the <lee*(l as a ebm«l on 

title.®2 

Delivery in csennv, A <h*e<l made in the eourse 
of negotiations for the sale of land, deti\erod only 
as an escrow ami by some means linding »ts way 
on the record,®® eitlicr by acci*leiu or mistake.®' or 
through fraud,®® i.s .such a ctoml on the jtrantor's 
title as will entitle him to have it caiieeted on the 
failure of the iiegtitiatituis. 

Inetuding lands by mhtukst Ivinity will quiet 
title to that part of n tract of land inelmled by a 
mi.stake in a conveyance reguhif m iiu face,®** at 
least, where cotnplainant ami bin grantors have 
remained in possession ever sinee the nntvryance 
was nmde.®'^ <.)n the tdher hand, it h»e^ l»ern held 
that a mistake in the description of tandi insiifh 
cient to defeat the grantee’s legal title, dtten not 
constitute a cloml which wilt Ju^aify a rcMirt to 
equity,®® 

Huilding resiriciims In a dretl may, owing to 
changed conditions, constitute a clmni on title which 
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equity will remove,®®* So a building restriction which 
has become unenforceable because of changed con¬ 
ditions dn the use of the land for the benefit of 
which it was established may be removed as a cloud 
on title.^ On the other hand, it has been held that 
a court of equity will not cancel building restric¬ 
tions merely because the property, by reason of 
changed conditions, would be more valuable if put 
to uses prohibited by the restrictions.-® 

d. Iixectitioix Sale 

An apparently valid execution sale, the rnvalldity of 
which can be shown only by extrinsic prbof, may con¬ 
stitute a cloud on title which equity will remove. 

A bill in, equity will lie to remove as. a cloud on 
title a sale of land under execution, where s,ucli sale 
is apparently valid and its invalidity can be shown 
only l)y extrinsic proofand this is so, even tliough 
a court of law has subsequently vacated the salc.^ 
So, it has been held that a sale on execution agiiiiist 
a lessee for years who had assigned his term, when 
purporting: to convey the entire title, is a cloud on 
title,5 as is a sale on execution against one who had 
a- contract fon tht purchase of tlie land, but had 
forfeited his rights thereunder at the lime of the 
levy,® However, equity will not ordinarily grant 
i:*cUc£ where the proceedings are void on their face, 
and, hence, do not affect plaintiff’s property or re- 
(juire him to resort to extrinsic evidence to show 
thoir invalidity j’’ and it is generally held that a sale 
ot lands on execution against one who never had 
any title ^thereto or interest therein will not cast a 
cloud on the title of the true owner.® A sale under 
a valid judgment docs not constitute a cloud on 
title.® 

Time of sale. Where a party sells land under 
execution as tlic property of his debtor, with either 

filo. Ark.—City of Ltttio Hoc^ y. 
jr(»ynor, 2oe S.W.sa 44C, m Ark,, 

50K, 

N. H. 'KiuiUtta Hoiipltal A««’n v. 

(Uko. ISO A* 137, 85 336. 

<>hlo.--OU)ordlA(c V. dmith, App., 34 
N.I^J.ad 305, 
ni C.j: p 166 not« 36. 

1. Pna.—Oalus V* Barton* 147 So. 

m, m mtL m. as AL.n* ao4., 

MiiHH.-TMcAPihur v* Hood Itubbor 
Co.. 100 N.B. 182, 331 Mom. 373. 

O , TU.^—Ciuit'o V. ChtcaRo Title*.«te.» 

Co.* 160 N.». 760, 3^7 IlL 6S0. 

61 C.J. p 166 note 38, 

8. Ala.’.^o^y V. Hood, 29 So.Sd 
121, 248 Ala. 636, 

2i*o,^D6okor v. Bvann* 321 S.W.2d 
127* 

61 as. p 161 note 27. 

Bnjolninr levy ot Me of Xaoda tun* 


actual or constructive notice of a bona fide sale and 
conveyance to another before the judgment became 
a lien,i® or, where a landowner purchased the land 
from the execution defendant after the levy and be¬ 
fore an invalid sale thereunder,it the owner may 
have the execution sale set aside as a cloud on his 
title. The redemption of ,lMd from an execution 
sale by a judgment creditor who has no lien or levy 
thereon is ineffectual as against oi;ic who purchased 
the lands of the judgment debtor after the original 
levy and. prior to the sale 1,hcreunder, and the pur¬ 
chaser may maintain a bill to remove the cloud oc¬ 
casioned by the claim of such crcditor.t® 

Homestead property. The sale of a homestead 
under an exooution forms a cloud on the title to 
the homestead which a court of equity will rc- 
move*^®- However,, a aheriff’s deed conveying'part 
of the rcnianider interest in land docs not con¬ 
stitute a cloud on the title of one holding a home¬ 
stead in a life estate in the land.^^ 

Curtesy. Where a husband’s estate by curtesy is 
sold under execution, the wife cannot sue to set' 
aside the sale as a cloud on her title, until the hus¬ 
band’s estate has been extinguished by his death or 
otherwise.1® 

e. Foreclosure 3ale 

A •«!« undsr a fortolosure deereo dots not constitute 
« dOMd on title whors tbs, forsckoiurs proceedInqs ere 
void on their face, but It does constitute s cloud where 
the Invalidity or the prdceedlnos can be shown ohly by a 
resort to extrinsic evidsnoe. 

A sale under a decree in a suit to foreclosure 
a morlgagci® or mechanic’s licni^ docs not con¬ 
stitute a cloud on title where the foreclosure pro¬ 
ceedings arc void on their face, as where defendant 
in proceedings to foreclose a meclianic’s lien had 


dor execution to'prevent olou4 on 
into soo 53k()OUtlonB 9 162 1^, 

4. Ala.—^Lockott V. Hurt, 67 Ala* 
51 as. P 161 Mot* 85. 

5. m.—V. MarsliaU. 99 N.B. 
639, 216111.645.' 

9. .ni—V. Cwajr, 210 lt'l.App.' 
.497, wOlraMd 132 27.16. <34. 3«7 XU. 
274, 

7.' Xlk.—B^nAenoti ▼. Holnwi. 5^ 
Sb. 424,198 Ala. 262 

61 Q.J. p 161 »ota ai. ■ . 

a N.T.-'-i.alunaa 7. ItOboMa 96 M*. 
Y 232 

61’C.Jr. p 161 note 92. < 

9. Or.>—Crfm TV Vhonpioat 192 
44A08 0F. 699. • 

61 O-Ap 161«ot« 87. " ■ ' 
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Wla. 439, 
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488, 

12. Tonn.—Xannar 'V. 14 aW. 

$0^ 89 Tann. 860, , 

la Oai.—HnKncaon v. Paelflo, Bta 
Co., 146 IS 69, 86 CMApp. 62. 

61 aa. p I9l note 69. , , 

14. Oa*—Thornton y. BarOUa 68 $. 
mad 841, 206 Oi. 216, . 

15. Ill.'~-L*A|r r. IBltehoaOK. 88 Ilh. 
.660. • : , 

la ir.X>.—Morrla r,. idoBnlcht, 47 M. 
■W. 878, 1 2*fc 

61 as. p 168'not* 48/ ' 
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no title or interest in the property,or where there 
is a sale under a mortgagee of land not included 
therein but the rule is otherwise where the fore¬ 
closure proceedings arc apparently valid on their 
face, and their invjilidity can be shown only by 
icsort to extrinsic cvidence.^o 

An ambiguous description in a foreclosure decree 
and in a commissioner’s deed given thereunder may 
result in a cloud on the title to land which was not 
included in the mortgage.^t Where a party obtains 
a judgment by scire facias on foreclosure of a 
mortgage given to secure notes which have been 
paid by taking new notes and a mortgage, and pur¬ 
chases the mortgaged premises, a portion of which 
he had previously released from the mortgage lien, 
equity will set aside the conveyance as a cloud on 
the title of a subsequent purchaser of the premises.^* 
A minor remainderman who joined in a deed of 
trust which was subsequently foreclosed was held 
not entitled to have the foreclosure deed removed as 
a cloud on the ground of the inadequacy of the bid 
where, in view of the expectancy of the life tenant 
and the possible defeat of the remainderman’s in¬ 
terest by his predeceasing the life tenant, the re¬ 
mainderman’s interest was of small market value, 

Payment or tender of amount due, Whert* a mort» 
gage debt had been paid at the time of foreeliisure, 
the mortgagor may have the sale set aside us a cloud 
on title, provided he is in possession but, if not in 
possession, the equitable remedy is not avaitufile, 
since the remedy at law by an action of ejectment 


is adequate.*® Where plaintiff, before expiration of 
the time for rc<lemption, has tendeied thr nnumnt 
required to redeem,*® or has paid the amount due, 
and the purchaser refuses to execute the neces¬ 
sary certificate,*'^ an action may be brought to 
quiet plaintifT's title ami riunove the cloud created 
thereon by the forecUisure sale. 

f. Judgments or Decrees 

A Judament or decree, the InvsHdtty of whtoh o«n 
be ehown only by extrineic evidence, cnnntitMtnw 4 cloud 
on title; but a Judgment void on tte face ordinarily will 
not be removed ee a cloud. 

An action in equity will He to caned a jmlgment 
or decree which is an apparent cloud on the title to 
land,*® SIS where the invalidity of a judgment or 
decree is not apparent on its face, but can tu* shown 
only by extrinsic evidence;*® and this applies to a 
judgnent which has been paid or satisfied bnt imt 
discharge<l of record.*® A judginrut lien !i*irred by 
limitations may constitnte a cloud on title so as 
to entitle the owner to have his title quieted.*^ 

A judgment or decree void on Its face carries Its 
own condemnation with it, and is not a cloud on 
title,** although there h amtmrity to the contrary,** 
A deercc which is not a eloud on title when entered 
cunntit become such by mrfr lafKe of time.*® I*kpiUy 
uill not t|uiet title as againni a furlgment fur ir« 
ri'gularity <»r defc‘Ct in service of process, in the al^ 
Hcncc of a showing that plaintiff had a defetr^e on 
the merits, or that the judgment was nut in fact 
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just,35 especially where limitations have run against 
the note on which judgment was recovered^® A 
decree afTccting land, in a suit between strangers 
to the true title, docs not constitute a cloud on the 
title of the tiue owner.37 So a judgment against 
one who has made a general assignment for credi¬ 
tors, valid by state laws, and rendered before an 
assignee in bankruptcy has procured the assignment 
to be set aside, is not a doud on the title of the 
assignee under the general assignment 38 

Homesteads. Homesteaders may quiet their title 
to the homestead as against a judgment which is 
not clTcclivc as a lien against the homestead prop¬ 
erty because of the judgment creditor's failure to 
comply with statutory provisions ;3 8 and it is not a 
prerequisite to an action by the owner of a home¬ 
stead to remove clouds on his title, consisting of 
recorded judgments, that the creditors were threat¬ 
ening execution on the homestead.'*® On the other 
hand, it has been held that the mere filing of an 
abstract of judgment does not of itself create any 
cloud on the title to homestead propcrty.^i 

Purchaser of land from trustee in bankruptcy may 
remove as a cloud on title an invalid judgment lien, 
without showing that the judgment was unjust, and 
without paying it ^2 

Rights of sureties of principal judgment debtor. 
Where a creditor releases the property of the debtor 
held under levy of execution, the debtor's sureties 
may compel the creditor to execute a release of the 
judgment lien, as to their real estate, as a cloud on 

titlc.^3 


§ 14 

Determination, In determining whether a sup¬ 
plemental decree in proceedings to foreclose a tax 
lien is a cloud on title, it must be examined in con¬ 
nection with all the other pleadings m such proceed¬ 
ings, both original and supplemental.'** 

g. Mortgages 

A mortgage, the invalidity of which appears on Its 
face or as a matter of record, generally does not con¬ 
stitute a cloud Justifying the intervention of equity; 
but a mortgage constitutes a cloud which equity will re¬ 
move where its invalidity must be proved by extrinsic 
circumstances. 

Although a contrary rule obtains in some juris- 
dictions,*3 a mortgage which is invalid on its 
face,*® or the invalidity of which is a matter of 
record,**^ or will appear from the proof which the 
mortgagee must reasonably make in order to es¬ 
tablish it,*® does not ordinarily constitute a cloud 
on title justifying the intervention of equity, al¬ 
though the right to have a mortgage canceled as a 
cloud will not be denied because it is not enforceable 
without resort to extrinsic evidence, where such 
evidence is required to supply a mere insufiiciency, 
and docs not go to the validity of the mortgage.*® 
So a mortgage given by one who has no title what¬ 
ever is a nullity, and docs not constitute a cloud on 
the title of the true owner under equity rules.®® 
However, a mortgage or deed of trust, valid on its 
face, and requiring proof of extrinsic circumstances 
to show its invalidity, constitutes a cloud on title 
which equity will remove and this is so whether 
the mortgage was, in its inception, not a valid lien 
on the property covered by it,®3 or has since 
ceased to be a valid Hen,®® as where the considera- 


36. Cal.-—IXickcy v. Alglo, 197 P. 
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Ijand Co., 92 S.W. 792, 77 Ark. 627. 
7 Ann.Cas. 333. 
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46. Wlfl,—Cornish v- Frees. 43 N.W. 
607, 74 WIs. 490, 

61 aj. p 167 note 64. 
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Y.S. 21. 16 App.I)iv. 881. 

50. Wis.—Cornish v. Frees. 48 N, 
W. 607, 74 Wis. 490. 

81. Cal—White v. Lanta, 14 P.2d 
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tion has failed,®^ or the secured debt has been paid 
or the mortgage otherwise satisfied.55 A mortgage 
which appears by record as a first mortgage, but is 
in fact subordinate to a lien for unpaid purchase 
money, constitutes a cloud on the title.®** 

A deed of trust which is binding on the grantor 
cannot be declared void as a cloud on title at the 
instance of one whose rights arc derived from, and 
are no stronger than, those of the grantor.®'*' Where 
a vendee, knowing of an adverse claim against his 
vendor, takes a deed with covenant of title, and 
gives a mortgage not to be due until the vendor 
shall procure a quitclaim deed from the adverse 
claimant, which is not done within the time stipu¬ 
lated, the mortgage is not a cloud on the vendee's 
title.®® 

Forged mortgage is a cloud on title which equity 
will remove.®® 

Right of redemption. A purchaser at a mort¬ 
gage foreclosure sale may maintain an action to 
quiet title against the mortgagor’s statutory light 
of redemption which ha.s been forfeited by the 
mortgagor's refusal to deliver pos.<iession on de¬ 
mand.®® 

Purchasers acquiring land subject to an existing 
trust deed arc not entitled to have the. deed can¬ 
celed as a cloud on title on the ground that it was 
without consideration.®'*' 

Partial invalidity. Where the statute renders an 
obligation given to sectirc a usurious note invalid 
only to tlic extent of the interest, a mortgage given 


to secure such a note will not be canceled ns a cloud 
on the mortgagor's title.®® 

Barred by statute of limitations. An action to 
quiet title against the holder of a niortg.if:t\ t»n the 
naked ground that the light to f(M'(‘clo.e the nuirt* 
gage is barred by liinilalions, is nnt in.untainahlo,®® 
unless the right to Mich an action is «;iveti hv Mat 
ute However, where a delit smiMsl by a <l<*ed 
of trust was conclusively prc'*ttmcd to have hem 
paid because of the failure of the Ixilder of the in. 
dehtedness to file the necessary writiny.s t)r m.ike the 
necessary entries, within the time limitt'd hy stat¬ 
ute, the owner of the property wa.s h(*Id entitlr<l to 
have the de<‘d of trust removed as a cloud on title, 
Further, a person seeking to quiet title to land may 
interpose the bar of the .statute again U a mortgagee 
defendant .se<*king in sneh action to foreclose Ins 
mortgage lien.®® 

h. Taxes and AsaonHinentt 
d) In general 
(2) Sale thercundiT 

(1) In (Umeral 

A Clouet on titto to by » tax or 

which, although in fact Involld, ofigeani iiuthofic«xt And 
regutnr, noccrioltatino extrltmlc ptnof to esitaunth ito in-* 
validity; hut an aasoiiomont which Is Inv4tut on tti faca 
will not Justify tho intorvnntiun of equity. 

Taxes or assessments may create a elntnl ou title, 
as where a tax or an aHsesHinent is really mvalid, 
hut apparently authoriii^ed ami regular, amt cKtimsie 
proof muM he made to show iu invahdiiy,®^ par 


64. Ala.—KInff lamihor Co. v, 
SpraKner, 68 So, 620, 176 Ala. 564. 

61 aJ. p 16ft note 73. 

65, Ala,—Trammoi*k v. Oakley, 164 
So. 906. 22ft Ala. 6ftH. 

Oolo,—Jones V. Hturirl»ir 199 IMld 
646. 118 Oolo. 879. 

61 ajr. P 168 noti^ 74. 

Oofd fiv«a an iocuslty tov d«1>t 
may b« cancclod a* a cloud on title 
on payment or tender of tlin amount 
of the debt.—^Eay v* Xitheridao, 36 
S.a2a 670, 196 Oou 787—Hutiba v, 
Houeton, 24 S.B.ad 884| 109 Oa* 571 
—Stmpaon v. XUy, 178 SJO. 720, 180 
Oa. 395. 

Varmljaatlon of pagrmente ooa retnum 
of ohUdren. 

A husband who executed deed of 
truflt to secure husband*s obnipatlon 
undor property settlement agree¬ 
ment to make monthly paym^^nts to 
divorced wife was entitled to have 
his title quieted unconditionally, not¬ 
withstanding husband had not made 
all the monthly payments provided 
for in aareoment, where husband's 
obilgalions to make payments ter-i 


rninntcd when wife ret urn* tl rhtl* 
drtui to huMbniitl. Ub*e<itnlnt v. Ui<*^ 
comini, 176 lM»a 760, 77 <luI.App.lhl 
860. 

60. N.y.- KenniMy v. flubeocU, 43 
K.y.H. 832, 10 MIju*. 87. 

67. Ttiun.-'tlobfinn v, itnfuuin, 201 
S,W,2a 660, 184 Tmin. 484. 

66. N.Y,- v, Willis, ft l>fily 

462, amriuud 61 K.T. 377. 

69 . N'.r.—Uothschild V, Title ciunr- 
anteo, etc., t’o.. 97 Isr.M. 879, 804 
K.y. 468. 41 l4.U.AMN.a. 740, 

n^erly v. Humphrey, 96 K.C. 

161. 

SO, tf.B.-^onncctleut (ten. 1,1 fa Ins. 
Co. V. Weldon, X>.C.Ala., 246 ic, 366. 

61 . in,—Hidirel v. Van Alyea, 847 
in.App. 440, 

06, N.O,—Briaim v. nichmond In* 
dustrlal Bank, 147 816, 197 N* 

O. 120. 

61 C.jr. p 168 note 81. 

63. Kan.—OapeU v. DUl, 109 366, 

82 Kan, 663. 

61 C*J. P 168 note 8ft, 
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of mtirtHHKM (ti’ltt nx mn 
•lltl'ilt nf rullff r<t«* Jiif.n I Ui?. 
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NM!. -IM. l»!! Mn*t« Sll. 

.M jt IrtH «m«. M. 

06. NT.*' ThotltHi V. Mjfnrx, !! K 

7(t 47H, ?S9 tf.r, sat. 

00. OLl. IIidtiiMi V, Sai 

>1'. *7H, loa ohi. ?t. 

61 ll.J. I) 16h n«f« m. 
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t*e., 181 Ha. H, SS;: AIn. >66 

Idaho •'"Ku.Mr v. u, l*5d 

t006, 06 tdoho 18V. 

N;y.>~Nitt8Km cnuiity v. tnty of 
KortH Tomwooda, 4# N. 7 M fd 
t, SOI A»p.tHv. 041 ' Konrd ><f Rd> 
iioattOR ot UmHhi OVo, t4<*h«.ul 
No. 0 Of Towh of Oiwoiihui-Kh 
Town of arM.ftbuF8ti, SOS S.f.H 
486. S60 A(tp.I>iv. 891, fovono'd on 
othwp ornmndo to N,t«.0d 7*0. 77 f 
N.T. lOS, rw.r«amwtt tfonlnt SO N. 
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ticularly if such extrinsic proof affects the jurisdit- 
lion of the taxing authorities;®* and this rule ap¬ 
plies where the assessment roll is made presumptive 
evidence of the regiilaiity of the proceedings®® 
However, where the invalidity of the assessment 
appcfirs on the face of the proceeding,7® or where 
the defect will necessarily appear in any proceedings 
which the party claiming under the hen of the 
assessment must produce to establish his title,7i the 
assessment docs not constitute such a cloud on title 
as to justify equitable relief. Plaintiff is not bound 
to rest on one ground of invalidity, and if other 
grounds, not apparent on the face of the proceed¬ 
ings, arc also alleged, relief may be had,72 and it 
has been held that equity will grant relief where 
the invalidity docs not appear wholly on the face 
of the record, but is shown in part by extrinsic 
evidciice.73 The purchaser at the foreclosure sale 
of a superior lien has been held entitled to the re¬ 
moval of a cloud on title created by a junior lien 
for taxcs.74 

Legal acumen theory. It has been held by some 
authorities that, if the defect in the assessment is 
such as to require legal acumen to discover it, 


whether it appears on the face of the proceedmgs 
or is to be proved aliunde, equity will set aside the 
assessment as a cloud on title 76 

Valid lien for taxes,7® or one that is valid to any 
extent,77 docs not constitute a cloud on title. 

(2) Sale Thereunder 

A sale for taxes or assessments, or a certificate or 
deed given pursuant thereto, constitutes a cloud on title 
if It IS apparently valid and requires extrinsic evidence 
to prove Its invalidity; but, if the sale, deed, or cer¬ 
tificate IS void on its face, equity will not Intervene. 

A sale for I axes and assessments is not such a 
cloud on title as will a^lthori/.c etiuitablo interven¬ 
tion to set it aside, where the defects rendering it 
invalid appear on the face of the proceedings,7® 
or would necessarily be exposed by the proof re¬ 
quired from one claiming under it in piocccdings 
to establish his claim.7® Ilowcver, if the sale is 
apparently valid, and extrinsic evidence is necessary 
to show its invalidity, equity will give relief.®® 

Certificate or deed. An inv»alid tax deed or cer¬ 
tificate of sale or delinquency may constitute a cloud 
on title,®i as where the certificate or deed is valid 


K.Sd IOC, 278 K.T. GGO—■W*<‘lHkopf 
V City of S4tralofia flprInsrH, 270 
K.Y,S. 878, 244 Ap<p.Div, 417, ro- 
vor.Mcd on other grounds 200 N.B 
23, 200 N.Y. 634. 

Pa.—‘Varastino v. Mockloy, Com.Pl,, 
28 North.Co. 370. 

61 C.J p 162 note 67, 

<lloud on title as ground for setting 
asido drainage assossmont see 
Drains 9 76 a. 

Vaxes credited to wrong property 
Whore complainant paid taxes on 
property which It owned and which, 
by mlMtnke was credited to adjoin¬ 
ing property, taxes against complain¬ 
ant's property constituted a lien 
which was a cloud on complainant's 
title and which equity had Juris¬ 
diction to remove.—-Denapo Building 
^ I^oan AsH'n v. Mayor and Common 
Oounoil of City of IQlizabeth, 26 A.2d 
610, 131 K.J.lDa. 881. 

S8« N.T,— Monroe County v. Hochea- 
ler, 49 N.B. 138, 164 N.Y. 670. 
Ifroperty exempt from taxation 
An action will lie to remove lien 
of assessment as a cloud on title to 
realty, where assessors were with¬ 
out Jurisdiction in making shhoss- 
ment because property was exempt 
by law from taxation.—Syracuse 
Center of Johovoh^s Witnesses v. 
City of Syracuse, 287 N.T.S. 687, 163 
MUo. 636—Hunter College iStudont 
Hociel Community Sc Heti^ous Clubs 
Ass'n V. City of New York, 63 N.T.S. 
2d 337, I 

caoud on title of imitped Vtstes j 
The placing on the assessment roll ^ 


of a county of lots, the title to which 
is In the ITmtod States, with n dcii- 
nlte amount assessed against a 
claimed equity of other persons 
therein, Is a cloud on the title of the 
irnited States to the lots.—Xr. S. v. 
Power County, D,C.Xdnho, 21 F.Supp. 
684, 

Absence of quomm 
Property owner could maintain bill 
to remove assessment as eloud on 
title whore resolution fixing assess¬ 
ment was attacked on ground that 
council members necessary to quo¬ 
rum were absent.—^Ponton v. Ilrown- 
Crummer Inv. Co„ 121 So, 14, 222 
Ala. 165. 

69. N.Y,—^Humsoy V. Buffalo, 97 N. 
Y. 114—^Trumbull v. Palmer, 93 N, 
Y.S. 349. 104 APP.D1V. 51. 

70. AlA—Streater v. Town of Town 
Creek, lit So. 853, 234 AU. 132. 

Minn.—Scribner v. Allen, 12 Minn. 
148, 

61 C.J. p 1C3 note 60. 
trnoonstitntionea law 
No cloud could be cast on title 
by law, unconstitutional on its face, 
creating statutory lien for tax,— 
Cook's Bstate, Trustees, v. aheppard, 
D.CeTex., 8 FeSupp. 21, ailirmed Bar- 
wise V. Bheppard, 66 S.Ct 146, 298 XT. 
S. 627, 79 Ii.Sld. 637. 

71. N.Y,—Bussing Ve Mt Vemom 81 
N.Be 543, 198 N.T. 186. 

51 CJ. p 163 note 61. 

78- N.Y.—Bo3^e V. Brooklyn 71 N, 

T. le 


[ 73. TT.fl,—T^yon v. Alley, T).0„ 0 S.Ct. 

480, 130 II.H. 177, 22 li.Kd, 899. 

74. XT.a.—Minnesota Mut. 3 ns. 

Co, V. U. a, l).C.Tcx., 47 F.2d 942. 

76. Mo.—Verdin v. -St. riOUls, 33 S. 
W. 4804 36 R.W, 62. 131 Mo. 26— 
3»erkins v. Baer, 68 SvW. 939, 96 
Mo.Ai>p, 70, 

7S- Ala,—Bailey v. Folsom, 93 Bo. 

479, 207 Ala. 329. 

51 O.J. p 1C3 note 66. 

77. N.Y.—Hey wood v. Buffalo, 14 N, 
Y. 634, 

78. Minn,—Gilman v. Van Brunt, 13 

N. We 126, 29 Minn. 271. 

51 C.J. p 163 note 69. 

l^reventlttg threatened sale for taxes 
or assessments sec infra 9 16, 
Actions against tax title claimant to 
quiet title or remove cloud see the 

O. J.S. title Taxation § 973, also 61 
C.J. p 1401 note 28-49 1408 note $7. 

79. N.Y,—Guest y. BrooklyUf 69 N. 
Y. 606, ' 

80. W.Va.—Collins v. Beger, 67 g.Bl. 
743* 62 W.Va. 106. 

61 CX «p 163 note 71. 

aik tr.S.—Whltnian CoUege ▼. Ber¬ 
ryman, CaWash,, 166 F. 112. re¬ 
versed on other grounds 82 S.Ct. 
147, 222 tr^, 324, 66 3UBd. 226— 
Hassle y. Halstead. CO.W.VA, 127 
F. 176, 

Colo.—Munson ▼. Heim* 127 P. 1026, 
63 Colo. 676. 

Mass.—Holt V. Weld, 6 N.B. .606, 140 
MasSf 678. 

NiY.^^-^Sanders v. Saxton, 73 N.Y.fi. 
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on its face, and resort to extrinsic evidence is neces¬ 
sary to show its invalidity,or where the statute 
makes the certificate or deed presumptive or prima 
fade evidence of the validity and regularity of the 
previous proceedings.^^ I'he rule is inapplicable, 
however, where the certificate or deed is prima facie 
evidence only of the facts contained therein, and not 
of the regularity of the preliminary proceedings 
leading thereto.®^ The record owner of land sold 
for taxes who has redeemed the land from the sale 
in the manner provided by statute may maintain an 
action to quiet title against the holder of the tax 

certificate in possession.^® 

A certificate of sale or tax deed docs not con¬ 
stitute a cloud on title where it is void on its 
face,®® or where it is defective for want of pre¬ 
liminary proceedings which the parly claiming uiuler 
it would be bound to show,®*^ although in some ju¬ 
risdictions a tax deed has been held a cloud on title, 
even though it is void on its face.®® A record title 
cut off in tax proceedings is not a cloud on the title 
acquired through such proceedings, and a bill in 
equity cannot be maintained for the sole purpo.se of 
declaring the validity of a tax deed by quieting the 
tax title against the former record title on the 


74 O.J.a 

theory that the mere existence of the latter casts 
a cloud on the former,®® at least where there has 
been no attempt •subsequent to the is.suancc of the 
tax deed to assert the record title 

T^casc given on sale. Where the statute makes a 
lease given on the sale of laiul f<»r assessments pro 
sumptivc evidence of the regulaiity of the sale ami 
all proceedings prior thereto, .suelr a lease, althimgh 
in fact invalid for irregularity in the priiir pro* 
coedings, in an apparent eloml on the title of the 
land which it purports in lease, ami the owner may 
maintain a suit in equity to set it uside.^^ 

i. Wills and Contracts to Devise 

An Apparently valid will may ereate « efotidl on title; 
but A wilt which l« void on ItA fttee U eoneraMy hold not 
to crftAto euch cloud. An oral contraet to tkevlee land ta 
not a cloud on title. 

A cloud on title is not created by a will, or a pro« 
vision thereof, whieh is void on its fae«\®* although 
a contrary rule ohtain.s in some juriMlietions.^^* A 
will not probated i.s not a cloud on title.***^ < >n the 
other hand, a will valid on its face ami refiuiring 
eKlrinsic evidence to estahlish its invalMttv is a 
cloud on title whieh eeiuity will remove;*^® and. 
where a will devising land h ejceeiiteil under .sueh 
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1098, 36 Miftc, 574, eiHrmca S8 K 
Y.S. 762, 89 App.TUv. 421, roversed 
on other sTOunda 75 N.W. C2D, 182 
N.Y. 477. 

Ohio.—Powera v, Henning, 26 Ohio 
Cir.Ct 227. 

W.Va.—Ounnlnirhnm v. IJrown, 20 
S.IO. 61B, 39 W.Va, B«R. 

Wi«.—irofTmnn v. Polornon, 103 K'.W. 
47, X23 Wl8. 632. 

iSnfovoement of corporate Uoeast 
t»«ee 

A deed, ipurportlnsr to ronvry foe 
title to property of oorporniion HUh- 
Ject to deed of trust, nmd»* Uy re<*elv- 
er purauant to deente of aiilo in suit I 
for enforcement of payment of cor¬ 
porate liccnae taxes wherein trua- 
teo under deed of truat wtu nut Join¬ 
ed MM party, wan mere nullity end 
•uhject to cancellation an cloud on 
title of purohaeer from trustoe un¬ 
der deed of truat—Andre v. Caldwell, 
191 S.m 666, 118 W.Va. 689. 

82 . XT.S.—Oaire v. Kaufman, HI., lo 
406, 133 U.a 471, 88 I..Wd. 
726—Lyon v. Alley, D.O., 9 S.Ct 
480, 130 Tr.5?. 177, 82 L.l*ld. 899— 
Novada-CaUfornla I'ower Co. v, 
Hamilton. D.C.Nev., 236 F. 317. 
Cal.—Axtell v. aorlach. 8 P. 34, 67 
Cal. 483. 

Fla.—Huahey v. Winborno, 83 So. 
249, 44 Fl«u 601. 

Ill.—ilojran v. MooJt 127 N.B. 27, 292 
Ill. 403. 

Maea—Davie v« Doston, 129 Maee. 
388, 


N'.V.- HnnUnie Holdtnff Oorpernthm 

V. IHuiplc, 224 N.V.S, 22. i30 Mlm\ 
409. 

rr.iV llf'Ck V. Moroney, 47 S.W. 613. 

136 f.32. 

61 t1.J, p 164 note 76. 

83, Its,- Hunt Initton v. tvntrel Pitr, 

n. Co., 13 

Tilton V. orrmni hViU, MllHnry 
Itond Co., C,C.Or., 33 F.t*fi«.Nt>,l4,- 
056. 

CiU.' U1 born la Hnv., etr., Hot*, v. Ord- 
way, 28 <'al. 679. 

D.C. --hw’lui V. c'hrhdman, 42 App. 
1>.C, 326. 

Fln.- 'SUmn v, Sluim, 6 Ho, 603, 25 
FlfL 62. 

61 <5,J. p 164 note 77, 

84, N.V.' 4Juo«t V, tlrouklyn, 69 N. 
Y. 60e--f>VrHtiK V. Foote. 43 N.V. 
290. 

80« OkU—Honeyman v, Andrew, 263 
IK 489. 134 Okl, 18. 

88, US.-^i«turn v. Smith. C.C, 
Cat,, 17 F.Caii,Wo.9,647, 3 »nwy. 
142. 

Ark.—Allen v, Oxark Lend Ois, 18 H, 

W, 1042, 66 Ark. 649 *<Cnine V. 
Itandolph, 30 Ark. 678. 

Win.—Shepardson v. Milwaukee 
County Hup^ra, 28 WlA 693—Truea- 
dell V. IlhodoA 26 Win, 216. 

61 C.jr. p 163 note 73, 

87, K.T,—<'JJark v, Davenport 96 N, 
y. 477. 

51 C.J, p 163 note 73, 
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88, Mo. VtdKhiP V. itart. 2frt aw, 
218, Mrn 10? Wilt ot V. I*h«. 
ilipM. tni» aw. 66. Mo. 681, 

(ir. Kirkpatriek v, DattM. 116 F. 
4Si, 68 Ur. 611. 

an. i4foke« v. Allen, 89 K.W. 1088, 
16 H.n. 421. 

80. Fla. Mnrida <Vnt <1. Uy. v. 
fUifmell, irn 66f, OS Fla. U7 
KUmrt V. Utophanttw, 111 Mo. 707, 
01 OSa, tOSV. 

Mb h, Trlnttifle r,wn*l Co, v, MeHsen, 

119 N.W. 686. 156 Mleh, 4«3, 

90, FIh, Woodman v. Joneti, 133 So. 
620, tot f*Sa, 177 TaimemAW v. 
HJobbmt. 120 M 0 . 8»3. Um Fla. 1069 
' Jordan v. Ilanaher, lif* Mo. 32, 9H 
t«1u. 428 Utuart v. MUphanu^ 114 
Ho. 767, 94 Ma. 10«7, 

01, M.V. MnNterson v, Iluyt 68 

nnrb. UiUK 

61 t\J, p Ittl note 81. 

08# ttl.^ CreemumH v. Oreennuah. 

120 N.K. 272. 2*^1 fit. 416, 

61 C.J. p 169 note I. 

08. W.Vh. flUbert V. Mi^Creary, 164 
RK, 871# 67 W.Va. 66. 18 A.L.lt. 
UT8, 

04. Toe.-^M ilner v. Sima, dv.App., 
171 aw, 764, 

9a Tlh^ Hal# V. Hale, 90 K.HL 888# 
248 HI. 619. 

61 CJ. p 119 note % 
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conditions as to be irrevocable, a subsequent will, 
inconsistent therewith, may be adjudged void as a 
cloud on title at the suit of those claiming under 
the original devise,^® A devise of specific property 
which testator had conveyed m his lifetime by 
valid deed may be a cloud on the title of the 
grantee,®'^ A will not describing any particular 
property will not be set aside in equity, before pro¬ 
bate, as a cloud on title because of an adverse claim 
asserted to some of the property devised 

Inconsistent descriptions. Where a will divid¬ 
ing lands between two devisees contains two incon¬ 
sistent and contradictory descriptions of the land, a 
claim set up under the invalid description is a 
cloud on the title of that part of the land against 
which it is asserted.®^ 

Devisee in a will may sue to quiet title on the 
ground that the will is invalid because of testator's 
minority, and that it is a cloud on the devisee's 
title as testator's heir, although such devisee was a 
proponent of the will and the decree admitting it to 
probate recited that testator was of full age when he 
executed 

Contract to devise land is not a cloud on title if it 
is not in writing*^ 

§15. Apprehended or Threatened Cloud 

a. In general 

b. Sale 

a. Jn General 

Equity may give relief agalnat an apprehended or 
threatened cloud on title where the danger la not merely 
apeculative; but It will not Intervene where the threat¬ 
ened act, If completed, would not oast a cloud on title. 

A court of equity will restrain a defendant from 
proceeding in an illegal act which, if completed, will 
necessarily cast a cloud on plaintiiFs title.^ Other** 


wise stated, if the facts are such that a court would 
remove the cloud when cast,^ and there is a fixed 
determination to create a cloud, the danger not 
being merely speculative and potential,^ the court 
will give preventive relief. On the other hand, such 
relief cannot be had where the threatened act, if 
completed, would not cast a cloud on title.® The 
determination to create a cloud must clearly ap- 
pcar,7 and it is not sufficient that the danger is 
merely speculative.® 

There is a threat to create a cloud which equity 
may interfere to prevent whenever an instrument or 
claim exists which the holder may so utilize as to 
convert it into a cloud on title by his own action, and 
he refuses to surrender it and thus put an end to 
this power.® It has been held that, as a rule, an 
injunction will be granted to prevent a cloud when 
the evidence on which plaintiff’s right depends is not 
of record or shown in the papers through which the 
right depends.!® 

Levy for taxes. A court of equity has power to 
enjoin the taxing authorities from making an unlaw¬ 
ful levy!! or from issuing an invalid tax bill against 
plaintiff’s land!® wliich will result in casiting a cloud 
on the title; but an injunction docs not lie where a 
levy, if made, would be void on its face.!® 

lixccution of lease. Injunction will not lie to 
prevent one in possession of land under claim of 
title as against another claimant, who is in no way 
connected with him in estate, from executing a 
lease on the ground that it will be a cloud on such 
other claimant's iitlc.!^ However, if a lease made 
pursuant to a sale for an unpaid street assessment 
is by law evidence of the regularity of tlic sale, the 
xnaking of such lease will be restrained in case of 
substantial irrcgulartiy.!® 

Proceedings at law. It has been held that a court 
of equity may restrain proceedings at law which 


96. N'.T.—Mutual Ins. Co. v. 

HoUoday, 18 Abb.NCos. Ifi. 

97. in,—Thurston v. Tubbs, 100 N. 
947, 257 Ill. 465. 

9ai Ga.—^Adorns v. Johnson, 50 S.B. 
269, 120 Ga. 611. 

99. W.Va.—Onbort v. McCreary, 104 

S.B. 27$, 87 W.Va, 56, 12 A.L.B. 
1172. 

X. OteK—Letta v. LiOtts, 176 P. 284, 
78 Okl. 818. 

9. Tex.—Walker v. Haley, Clv.App., 
286 S.W. 644. 

a. W.Va.—Bradley v. flwopa, 87 J3.H. 

86 , 77 W.Va. 118. 

51 C.J. p 166 note 16. 

Jurisdlotlon of equity to prevent 
threatened cloud imerally see su¬ 
pra i 1. 


4. Mo,—Madden v. Pitssslmmons, 160 
aw.2d 701, 236 Mo.Apip. 1074. 

61 C.J. p 106 note 17. 

5. Iowa.—John Hancock Mut Life 
Ins. Co. of Boston, Mass,, v. Boe¬ 
der, 268 N.W. 64, 221 lowa 1876. 

61 C.J. p 166 note 18. 

6 . Ark.—Brlszolam v. •Smith, 112 
S.W. 181, 87 Ark. 86. 

61 C.J. p 166 note 19. 

7. IT.S.—Roxana Petroleum Corp. v. 
Colquitt, D.C Tex., 84 F,2d 470, of- 
Armed, O.O.A., 49 F.2d 1026, oor- 
tlorarl denied 52 SXft 48, 284 XT. 
S. 669, 76 UHd. 566. 

61 C.J. IP 166 note 20, 

8 . 8.C.—Hx parte Barby, 164 
682. 157 aC, 434. 

61 aJ. p 166 note 2L I 
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9« W.Va,—Gardner v. Buckeye Sav„ 
etc., Co., 162 S.X6. 680, 108 W.Va. 
673. 

61 C.J, p 167 note 22. 

10 . Tex.—Weaver v. Hmlson, Civ. 

App., 153 aw. 923. 

XI. Neb .—leox V. Kountse, 78 N.W. 
712, 58 Neb. 439. 

19. Mo.—Sklnker v. Heman, 49 S, 
W. 1026, 148 Mo. 849—Verdin v. St, 
Louis, 33 aw. 480, 86 aW. 62, ISX 
Mo. 26. 

13. N.T.—Mkgee v. Cutler, 48 Barb, 
289. 

14. Me.—Spottord ▼. Banfor, etc., R. 
Co., 66 Me. 61. 

la N.T.—Scott V, Onderdonk, 14 N. 
T. 9. 67 AaouD. 106. 
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woukl toiid to cast a cloud on the title to xcalty,^® 
but should not intcifcrc until there is imininent 
clangor of a cloud being cast by some impending 
wrongful result of the action.!*^ A suit by a com¬ 
missioner of school lands, instituted for the direct 
benefit of the state to raise rovoiuic for school pur¬ 
poses hy the sale of its lands, will not be restrained 
at the instance of an adverse claimant to the land 
■wdio alleges that title may be clouded by the suit.^^ 

I). Sale 

Equity may prevent a wrongful sale of land, «uch 
as a sale to enforce an Invalid assessment for taxes, 
where such sale will result In casting a cloud on the 
title of the real owner. 

Tt is well settled that equity will interfere by in¬ 
junction to prevent the wrongful sale of land where 
such sale will result in casting a cloud on the title 
of the real owner of the property,although no title 
would in fact pass to the purchaser at the salc.-^ 
However, where a sale, if consiinmiated, would not 
cast a cloud, equity will not give preventive relie 
So, it has been held that a sale of land as the 
property of one from whom the owner in no way 
derived his title presents no groiiml for e<|uitahle 
interference,as wlunc a married woman seeks to 
enjoin a sale, under judicial process against hor 
hubbuiul, of Intuls belonging cjcclusivoly to her 
separate cstatc.^s Where a cloud to be cast on title 
exists only on the supposition of an incorrect legal 
view being tJiken of facts which are latent, etpiity 
will not enjoin a sale of land on the ground of a 
threatened cloud on titlc.^* 

By co}wcyancG under pretense of ri^ihi. ICcjuily 
will interfere to prevent the giving of a conveyanet* 
of realty, under pretense of right, which will operate 
as a cloud on title.^*® However, in order to con¬ 


stitute such a cloud on title as would waiiant e<p*ity 
in restraining the giving of a deed, it must appi'ur 
that the owner of the property in an actirni by the 
mlverse party, founded on the de< d, wouUl have to 
oficr evidence to dcleal a lecovei Where a dt*<*tl 
has never been recordevl bec.mse 4if it^ vlestnii'tam 
or loss,-*^ or b(‘canse of <l(M<'Cts m the aektuuvleilp, 
men! wdiich pr<'vent its being recoide«l/’^ a sale by 
ibc grantor or bis legal repieseutative will be te> 
strained at the instance of the grantee in whom title 
has vested. 1'Iu* lecnrdation <»f a tpnttlaiin ileed of 
land to which the grantor had no title will be en¬ 
joined where it appear:* tli.it the purpose of the 
recordation was to cloiul plaintiir.s title, 

On the other hand, an injunctitm will be refiped 
where complainant is in possession and has a gotid 
record title,30 where his rights depend on the 
construction of reconled instrnmentN,^^ where the 
party wmghl to be enjoined has apparent title tti tlie 
property on which he reMde,s,33 *, 1 - wheie |nm*lia?*ers 
buy at their peril.33 Likewi.se, where tlie filing of 
a lis pendens will protect complainant, no injune- 
tion will be grantecl against a tlneatr»ned wiongfiil 
sale of land on the ground of pi eventing a cloud 
on title.^^ 

I holer htVif/id assessment Where a sale to en 
force an Invalid ahsessnient for tii^es wsmid east a 
cloud till title, equity wilt interveue to pie\rnt the 
.sale or the issuance of a deed theieunilet'p*^ uinl 
this rule applies where, Uy statute, such (Conveyance 
is presumptive eviiience of title,og ifir* oiher 
hand, where the proceedings resulting in the as. 
sessmcnl are void, ami a deed after sale of the 
property Wf>iild on its face 1 *g vojfl amt east no 
cloud on the true title, its exeeution will nut !»e en 
joined as a threatened cUnub^^ Jt has hern held 


1ft. Kr^Wood V. BMly, 33 N.T. 
105. 

51 C.J. p lOB noto 6B» 

17. Kammgl v. 01«4:‘)cft 83 Sa 

368, 76 Mitt*. 66. 

1 ft W.Va,"-Ko6rd V* MoKtttt 84 ft 
JO, 688, 41 W.Va. 69ft 
51 O.J. p 108 note 7ft 

19. Ark.*—v. Ft Smith, 

112 ftW. IBl, 87 Ark. 6ft 
51 C.J. p 107 noto 30. 

HJnJoluing Jevy or Mala under execu* 
tlon to prevent cloud on title see 
Kxcoutlons S 153 b. 

90, Cal.—^MtUropoIls Trust, etc., 
Jtank V. XOirnet, 133 X*. 833, 165 
Cal. 449. 

51 O.J. p 167 note 31, 

81. Ark.—Jlrlssolara v, Ft SinltU, 

113 S.W. 181, 87 Ark. 8ft 

51 OJ, p 167 note 83. i 


aft Ala.—Uea v, 7^ong;itreia, 64 Ala. 
391, 

3ft Ala.- Kea v, la>nirr*tr«'Mt, supra. 
34. UaeuNHtor v. Thomas, 4 

Mo,App, 463. 

aft Ark.—-liars v. Camall, 39 Ark, 
196, 

61 OJ. p 167 note 87. 

3«. Col,—lluss V. Crichton. 49 F. 
1048. 117 Oat. 69ft 

37. Mo.—Wynn v. Cory, 48 Ho, 801. 
51 C.jr. p 167 nots 88. 

3ft Ky,^Frattk r* Fsytoit 88 Ky. 
150, 

39. Mo,—Tuoksr v, Wadlow, 184 ft 
VV. 69. 

30. Mo.—Wilcox V, Walker, 7 ftW. 
US, 94 Mo. Hft 

51 C.J, p 167 note 41, 

31. K.y.—Mariposa Co. v, Oarrlson, 
36 How.Xhr. 448, 
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N'.t', -liruwalni? v, ftavemirr, 10 UK 
77, to I N.(\ 69. 

3 ft c)n.,* »t*owen v, Qtimn, 48 tia. 
638, 
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34, Wanti.- <Mpt«kaym v, 
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that the fact that an assessment for constructing a 
sidewalk is made a lien on the adjacent property 
does not create such a cloud on title as will confer 
equitable jurisdiction to restrain the collection of 
an illegal assessment, where it docs not appear that 
property had been levied on, or that a levy had been 
authorized, or that anything had been done which 
would cause irreparable injury or lead to a multi¬ 
plicity of siuts.38 A sale cannot be enjoined merely 
because of the unauthorized and untrue state¬ 
ment of a city official that it would be without the 
right of redemption.^® 

Of land purchased at tax sale. An injunction to 
prevent, as a threatened cloud on title, the sale 

D. TITLE OR INTE] 

§16. Necessity 

An fiction to quiet title or to remove a cloud there¬ 
on may be maintained by, and only by, a person having 
some title to, or Interest m, the property In controversy 
at the time the action Is oommenood. 

An action to quiet title or to remove a cloud 
thereon may be maintained by, and only by, a person 
having some title to, or interest in, the property in 
controversy^^ at the time the action is commenced.^® 


of land previously purchased at a tax sale, on the 
ground that the lax sale passed no title, will be 
refused, since such miscliicf has already been done 
by the first salc.^® 

Under mortgage. A sale under a mortgage will 
be enjoined by a court of equity where it will result 
in casting a cloud on plaintiffs titlc.^i However, a 
sale under a moitgage of land not included therein 
cannot cast a cloud on the title of the owner, as 
discussed supra § 14 c, and will not, therefore, be 
restrained as a threatened cloud on titlc.^® A parly 
who has by fraud obtained possession of land by a 
deed absolute on its face, but iutcndc<l only as a 
mortgage, will be restrained from selling 

EST OV PJ.AINTIEF 

§ 17. Sufficiency 

a. In gtMicial 

b. l\iramc)utit title 

c. ICxtont of interest; particular estates 

or interests in general 

a. In Ooneral 

The holder of the legal title to property, even 
though he holds morely a naked legal title, without any 
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162. 
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§ 17 

beneficial Interest, ordinarily may maintain an action to 
quiet title thereto or to remove a cloud thereon. 

The holder of the legal title to property,^® even 
though he holds merely a naked legal title, without 
any beneficial interest,^7 ordinarily may maintain 
an action to quiet title thereto or to remove a cloud 
thereon. Under the original equity jurisdiction and 
statutes which have not changed the rule, plain¬ 
tiff may not maintain an action unless he has legal 
title,or, as held in some jurisdictions, a legal and 
equitable title, connected with possession."^^ 

On the other hand, it has been held that in order 
to bring such an action plaintiff need not have a 
legal title provided he has some interest therein, 
and that a legal title is not necessary whore plaiu- 
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tiff has some equitable right not rc<lressahlc in a 
court of law, and the removal of a cloud is only 
incidental to the primary relief souj;ht luirther- 
morc, under the broad terms of many of the statutes 
enlarging equitable jurisdiction, as diseusved supra 
§ 6, such action may also be biou;;bt by one having 
only an equitable title to the pii>p<uty in con¬ 
troversy,^^ even as against one bidding the legal 
title,although in some jnrisilictions the lule has 
not been relaxed to the extent of peiinitting the 
owner of an equitable interest to sue the luthier of 
the legal tille.^^ Where defendant is estopped to 
attack the validity of plaintilfs title slutwn by a tleeil 
from the county, fair oti its face, and goiul ag.iimit 
all the world except the fttriner fee owner, pl.nntili‘s 
title is sufficient to maintain the aeti<tn,*»** 
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Where a use-plaintiff sues to quiet title in the 
name of his grantor, he must rely on the title as of 
the dale of the transfer from the nominal plaintiff 
to him,and he may not claim to be an innocent 
purchaser without notice.®^ 

b. Paramount Title 

As a general rule, one seeking to quiet title or to 


remove a cloud thereon nnust succeed on the strength of 
his own title and not on the weakness of his adversary's 
title. 

As a general rule, one seeking to quiet title or 
remove a cloud thereon must succeed on the strength 
of lus own title and not on the weakness of his 
adversary's title,®® and w«ant of title in plaintiff or¬ 
dinarily renders it unnecessary to examine that of 


66. ND—^Hanltch v Beiseker, 130 
NW. 833, 21 N.T> 290 

67. N*.D —^Ilanitch v. Boisokor, su¬ 
pra 

68. tT.S—U. S. V State of Orepron. 
65 S.Ct 610, 296 XT S 1, 70 I-Kd 
1207—^Anderson-Tully Co v. Mur- 
phroo, aC.A.Ark., 163 F.2<i 874— 
Gilcroase Oil Co. v Co.sby, CCA 
Tox., 332 F.2d 700, certiorari denied 
64 S.Ct. 77, 320 U.a 772, 88 L. M 
462, rehoorinff denied 64 S.Oi. 258, 
320 tr.S 814, 88 li-Kd, 492—Jones 
Crook Min & Mfpr Co. v. Black 
Mountain Corporation, CC.A.Ky., 
114 F.2d 814—Baxter v. McOeo, 
CjC.A.Ark., 82 F.2d 606, certiorari 
denied McGee v. Baxter, 66 SICt 
948, 298 Ua 680, 80 B.M. 140y— 
Moodoy V. Dale Consol. Mines, 0. 
C.A Cal., 81 F,2d 794, certiorari 
denied 67 S.Ct. 11, 209 U.S. 649, 81 
L.Wd. 404—^Knoell v. Frisco Lea.^o, 
C.CAOkl., 78 F.2d 286—XT. S. V. 
(I>rlnco William County, D.CVo., 
9 XT'.Supp. 219, afllrmed, O.C.A., 
Drlnoo William County v. TJ. S., 
79 F2d 1007, certiorari denied 66 S. 
Ct. 690, 397 tr.S. 714, 80 D.IOfl. 1000. 

Arlx.—rnco V. SunAold, 112 r.2d 
210, 67 Ariz. 142—Saxman v. 

Chrlstmann, 79 P,2d 520, 62 Ariz. 
149. 

Ark.—Sanders v. Baker, 231 S.W.Sd 
106—Thomason v. Alibott, 220 S. 
W.3d 660—^IlouHO V, Teeter, 216 S, 
W.2d 869, 214 Ark. 488—Chavis v. 
Taylor & Co., 200 SW.2d 607, 211 
Ark, 262—Crow v. Johnston, 194 
8.W.2d 198, 209 Ark. 10453—Rush- 
Ins' V. Thompson, 186 iSlW.2d 941, 
208 Ark. 248—Olbbs v. Pace, 179 
S.W.2d 690, 207 Ark. 199—Chavis 
V, Henry, 168 S.W.2d 610, 205 Ark. 
163. 

CSal.—Reed v. Hayward, 144 P.2d 661, 
23 Cal.2d 336—Tanner v. Title In¬ 
surance Trust Co., 129 P.2d 383, 
20 Cal.2d 814—Valle v. Intcrom, 117 
P.2d 860, 18 Cal.2d 761—Denman v. 
Smith, 97 P.2d 461, 14 Cal.2d 762— 
Coitln V. Odd Fellow Hall Ass'n of 
Modesto, 71 P.2d 266, 9 Cal.2d 621 
—Babu V* Z'otersen, 48 P,2d 689, 
4 Cai.2d 276—Paradise Irr. Dist. v. 
Barry, 82 P.2d 966. 220 Cal. 748— 
Shlmpones v. Stlokney, 28 P,2d 673, 
219 Cal. 637^ohn v. Klein, 287 
P. 459, 209 Cal. 421—Hendershott 
V. Shipman, App., 221 P.2d 982— 
Casalettl v. MoOulre, 201 P.2d 889, 
89 Oal.Apip.2d 777—-Garrett v. Cookr 
100 P.2d 21, 89 Oal.App.2d 98—^ 


I Do Pion V Van I.ue. 188 P 2d 301, 
83 Cal Apip 2d 288—Alspaeh v. 
Landrum, 187 •P.2d 330, 82 Cal 
App 2d 901—Wagner v Worrell, 
172 P.2d 761, 76 Cal App 2d 172— 
Oaks V Ren.shaw, 168 I'2d J99, 
74 Cal App.2d 144—Lyons v Km- 
eiy, 164 P 2d 272, 72 Ciil.App.2d 276 
—Chaplin V. Sullivan, 166 P.2d 
368, 07 Cal.Api>2d 728—Blumo v. 
MacGregor, 114 P.2d 37K, rehmrd 
148 r,2d 666. 64 Cal .App 2d 244— 
.Swann v Carson, 132 ip.2d 863, 66 
Cal.Aipp,2d 602—Orovllle-Wyan- 

dotte Irr. Dist. v Ford. 118 I'2d 
340, 47 Cal.App.2d 531—Jones v. 
Walker. 138 I».2<1 290, 47 Cal.App 
2d 660—Crane v. bVeneh, 104 3».2a 
63, 39 CaLApp.2a 642—Hess v. 

Moodey, 96 P.2d 690. 36 Cal.App. 
2d 401—Spencer v. Choroake, 88 
P.2d 161, 31 Cal.App 2d 381— 
borne v, Abels, 87 r.2d 404, 30 Cal, 
App.2d 720—‘IVdornen v. IteynolclH, 
87 VM 61, 31 Oal.App.2d 18—OUap-j 
man v. Title Guarantee & Trust 
Co., 78 P.2d 268, 26 CaI.App.2d 607 
—Nobel V. You Bet Minlnff Co., 72 
P2d 206, 22 C:aI.App.2d 623-Von 
Neindorff v. Schallocrk, 68 I».2d 278, 
21 Cal,App.2d 44—Canal Oil C3o. v. | 
National Oil Co., 66 I\2a 107, 19 
Cal.App.2d 524—3:)alton v. Clark, 
18 l\2d 762, 129 Cal.App. 136— 
Bock V Barnes, 18 a'.2d 749, 129 
Cal App, 187—^Ifurt v. Plvo Inv. Co., 
16 r2d 203, 127 Cal.App. 106— 
Roberts I^and de Improvement Co. 
V. Dallas, It l\2d 1303, 124 Cal. 
App, 86—Wldney v. Southern Bao. 
Co., 7 l>.2d 1046, 124 Cal.App. 291 
—Schwartz v. Mead, 3 P,2d 48, 116 
Cal.App. 606—6yme v. Warden, 800 
IP, 803, 114 Cal App. 707—McAlvay 
V. Consumers' Salt Co., 207 V. 135, 

112 Cal.App. 883—Scott v. Warden, 
206 V. 96, 111 CaLApp. 687—Wood- 
son V. Torg-orson, 291 B. 063, 108 
OalApp. 386—Mclnerny v. AUe- 
brand, 290 B. 530, 107 Cal.App. 
457. 

Colo.—^Munro v, ipishe, 156 B,2d 700, 

113 Colo. 19. 

Conn—Pope v, Aceto, 176 A 776, 119 
Conn, 282—^Borden v. Town of 
Westport, 151 A 512, 112 Conn. 
152. 

Ga.—Bright v, Cudahy Backing Co., 
16 S.H.2d 680, 192 Oa. 584. 

Idaho.—Reynolds Irr. Dlst. v. Sproat, 
214 B,2d 680, 70 Idaho 217—Runt 
v. McDonald, 149 B.2d 792^ 65 
Idaho 610—Stickel v. Carter. X17 
B,2d 477, 68 Idaho 78—Gerber v. 
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Whoplor. IIB r2a 100, 62 Idaho 
673—Roxburg Lumber Co v. Bur- 
rlngton, 113 I>2d 611, 62 Idaho 461 
—Independence l>lacer Mining Co. 
v. Heilman, 109 X».2d 1038. 62 Ida¬ 
ho 3 80—Federal 3 wind Bank of 
Spokane v. Union <Tenl. Life Ins. 
Co., 6 B2d 486, 61 Idaho 400— 
Snell V. Stickler, 299 l\ 1080, 60 
Idaho 648. 

Ind.—ICerfoot V. TCe.^scner, 84 NB.2d 
190, 227 Tnd. 68—Central Federal 
Savings Sc T^oan Ass'n v. Cum¬ 
mings, 25 N30 2d 638, 216 Ind G36 
—Kozanjieff v. PetrolT, 19 NE.2d 
663. 23 6 Ind. 286, 122 A.L.U. 479 
—Cozy TTome Uealty Co, v. Riil- 
Ston, 14 N.l0 2d 917, 214 Ind. 149— 
Heeter v. Hardy, 76 N.B.2d 590, 
138 Xnd.App. 266—Sheets v. Stlefel, 
74 N.10.2a 021, 1X7 Ind.App 684— 
Bt*rcot V. Volkolf, 41 N.M.2d 686, 
m Ind.App, 323—Willard v. 
Bringolf, 5 NK.2d 316, 103 Ind. 
App. 10. 

Iowa.—State v. Ntehols, 44 N.W2d 
49—Swim V, I.iangland, il N.W.3a 
713. 234 Iowa 46—Ferrell v Stin¬ 
son, 11 N.W.2d 701, 233 Jowa 1331 
—Todd V, Murdoek, 300 N.W. 284, 
230 Iowa 1121—Flanders v. Intcr- 
Oooan Belnsuranoo Co., 292 N.W, 
796, 228 Iowa 926—Bohle v. 

Brooks, 282 N.W. 361, 226 Town 080 
—imtlo V, Cain, 278 N W. 008, 224 
Iowa 1332—Locsklo v. White, 267 N. 
W. 671, 221 Iowa 1044—C.ity of 
llubuquo V, Fisehor Sc Co., 246 N* 
W, 758, 216 Iowa 433—Blaiu v. 
main, 244 N.W, 827. 216 Iowa 69 
—Mcl^errln v. Wiltso, 231 N.W, 
438, 210 Iowa 627. 

Kan.—Sinclair Prairie Oil Co. v. 
Worcester, 183 I>,2d 947, 163 Kan. 
540. 

Ky.—Jones v* Wheoldon, 317 S.W.2d 
221, 809 Ky. 184—Gabbard v. 

Lunsford, 210 S.W.2d 985, 808 Ky. 
836—Whitson v. Morris, 201 S.W. 
2d 804 Ky. 447—Hunt v. Cas- 
Blty, 181 S.W.2d 248, 287 Ky. 716— 
Crawford v. Baker, 148 S.W.2d 512, 
283 Ky. 300—Whitaker v. Shep¬ 
herd, 134 S.W.2d 804, 280 Ky. 713 
—Warllold Natural Gas Co. v. 
Danks, 112 aw.2d 674, 271 Ky. 
452--Hale v. Horn, 97 S.W.2d 402, 
266 Ky. 560—Fugate v. Fugate, 67 
S.W.ad 952, 252 Ky. 587—Alcorn 

V. Superior , OU Corporation, 53 S. 

W. 2d 523, 245 Ky. 848—Ratclltf v. 
ColemSA 45 g.W.2d 493, 241 Ky. 
791. 



§ 17 

defendant®^ On the other lund, since an action to 
quiet title will not be defeated by a showing that 
plaintifl*« interest, otherwise siiflicicnt to support 
the action, is subject to possibly superior rights of 
persons who arc not parlies to the suit,60 the rule 
has been laid down that plaintiff need not show a 
title fifood as ag^ainst the whole world, hut only as 
against defcndantoi The defendant may not create 
a superior title m himself through plaintiiT’s alleged 
fraud on plaintiffs predecessor in titlc.62 

Title or interest in third person. The general rule 
that one must be the owner of the property in order 
to maintain an action has no application where a 
person unlawfully obtains a deed from a trustee as 
a purchaser from him, holds such deed as a mum- 
lucnt of his title, and nevertheless resists the etToits 


71 fl.J.S, 

of a cestui que trust to have the illeg.d <lee<I can¬ 
celed by attempting to set tif) an iuilstanding title in 
a third person.OJJ One seeking to cMabhsh title to 
realty is not entitled to leeover on a showing that 
anothci than defendant inav hti\e an intereM in 
the property in questum 

c. Extent of Interest; Particular Batatas or 
Interests in General 

The Interest of plaintiff which wilt entitio him to 
maintain an action to quiot title or to r^movo a ttouq 
thoroon may bo an lntero:»t lr»» than a foe. 

The interest of plaintift which will entitle him to 
maintain an action to quiet title or renuwe a cloud 
may be an inter(\st less titan a feed’** such as an 
interest in reversion in realty*’** (♦r an rMatc for 


QVIETINO TITLE 


Iia.—Duffna v. rowell, 1 •So.2d 677, 
X97 L.a. 409. 

Misa.—Ijcvy v. Campbell, 28 So.2(I 
224, 200 MIhh 721--AhlaH v. For- 
roatcr, 181 iio, 913, UBS Miaa. 5B1. 

Mo,--Geo V, liuUock, 1C4 S.W.aa 281, 
349 Mo, 1164, followed In Gee v. 
Johnson, 164 aW.2d 2«0«-AuI(l- 
ridsro V. flpra^rwln. 163 «.W.2a 1012, 
349 Mo, 868—Hnatwlek v. Ifl'eenmn, 
160 713, 349 Mo* 1—Urowu 

V. Wonro, 162 'aW.2d 649, 348 Mo. 
136, 136 AMt. 2«6—Oullen V, 

Johnson* 29 3.w.2d 39, 326 Mo. 
263. 

Mont—Ciorpna Jnxla avLOtoA la Me- 
Alpln V. Smith, 2i3 3>.2d 602, 603 
—irtlyord V. WnK«l, 209 l*.2d 806- - 
Aronow V. lliahop, 86 P,2d C44, 107 
Mont. 317—^mlth v. Whitney, 74 
I>.2a <60, 106 Mont 523. 

N.M.—Ifiagor V, IJolmore, 207 P,2d 
619, 68 N.M. 299—IiawHon v, Sermv, 
360 r.2d 123, 48 N.M. 299. 

N.T.—Smith V. t>«yton, 1 N,Y.S.2d 
976, 253 App.I>lv. 809- KIneh 

rruyn Sc Co. v, I*ooplo, 40 N,y.H.2a 
707, 381 MIbc. 122, 

N.I).—Shuck V. Shuck, 44 N,W.2d 
707—Star V, Numtftby, SO N.W,2<1 
718, 76 N.D, 603—Uobertaon v. 
Brown, 26 N*W.2d 781, 76 N.l). 100 
—Plorcc Tp. of Barnes County v, 
JCtnlo, 19 N,W.2d 766, 74 NJ). 36 
—Nord V. I^Tord, 283 JtT.W, 607. 68 
K.D. 6 60. 

OkL—BUrka v. Walsh, 238 PM 020 
—Kaanor v, Boutlcdirs, 188 P,2d 
22T, 199 Okl. 660—Ftttdloy v. I^ynn. 
164 P.2d 989, 196 Okh 323—Otto V. 
Jones, 168 F.2d $99, 196 Okl, 448— 
Eobertaon v» Knlghtsn, 189 PM 
601, 193 OkU 678—Pauline Oil A 
Gas Co. V. iriBohar, 130 PM 806, 
191 Okl. 346—Gilchrist v. Sutton, 
127 F.3d 168, 191 Okl. 117—Moora 
V. Barker, 97 P.2d 776. 186 Okl. 
8X3—Wakan v, BJmstrom, 46 P.2d 
97, 172 Okl. 282—Martin v. Eogers, 

1 P.2d 696, 161 Okl. 63. 

?iu—Blumner v. Metropolitan Wfe I 
Ins. Co., 68 A.2d 245, 862 X>a. 7—j 


Hnnwherry v. llrodhead’n 

.Stream Atta’n, 374 A. 97, 316 Pa 

513. 

U.I.—Tiilliot V. Town of TdUte Comp¬ 
ton, 160 A. 466, 62 U.T. 280. 

S.C. -<?ri)nTH V. tlrhTira. 19 H.K.iUl 47V. 
199 S.C. 296. 

S.n.-AValdner v. lUnehnlk, 274 K.W. 
837, 65 S.r>. 449, 

Tex.- dVrry v. Venable, <Mv. \pn„ 112 
n.W.ad 1069. ernir dlnmUMed. 
ITtiih, M«*rcur f^mUtbm Min. Co, v. 
Canmm, 184 P.2d 341, 112 tUnh 13 
-dimm* Ownerfi' Lnan <V»ri>nr.Htl«n 
V. Dudley, 141 l*.2d 360, 106 lUnh 
208--ItnbroeU V. Danr.erUeUI, 94 
2a 862, 98 Utah 10. 

j Wnah.—4Mty of tJentrnUa v. Milter. 
I 197 r,2d 244, 31 Wiinh.lld 41 f 
DftWls V. City of Sent tie, 24 I Mid 
427, 374 WuHh. 239, ndienrci 27 P. 
2d 1319. 174 Wnnh. 219 Uidirbai'lt 

V. Hanfttrom, 80 Jl*,3d 28, 172 \Vn*«h, 
406. 

Win,--Kidder v. ruenehner, 247 K 

W. 316. 211 WiM. 19. 

Wyo,- lludnon v. Krleknun, 216 3». 
2d 379- -York v. James, inn r\2d 
309, 62 Wyo. 384, 362 A.U.U, 837 
" diue V. Morrill, 397 3% 879, 42 
Wyo. 611. 

63 O.J. p 173 nets 86* 

Title derived from common source 
saa infra I 19. 

89« Cah—Paaido Staiaa Havlnjipit dr 
Mnn On, v. Warden, 317 P.3(i 87V, 
13 CSal.2d 767—Denman v. Kmith, 
97 3*.2d 461, 14 Oal,2d 758**-AVagnar 
V, WomtU, m P.3d 761, 76 Oak 
App,3d 172. 

Mont^^-Govpws Studs «aoMl ia Mo* 
Alpin V, Smith, 313 PM 602, 103. 
Okl.—Paulina Oil A Oaa Oo, v. Finch* 
ar, 90 P.2d 411, 166 Okk 106, ra* 
varsad on othar grounds FIschiir v. 
X^auUna Oil A Gas Co., 60 act. 636, 
809 U.S. 294, 64 UBd. 764, mhoar* 
ing dented $0 S.Ct 706, 309 U.a 
697, 84 l,,30d. 1087, mandat# con* 
formed to ISO P,2d 306, X9X Okk 
846. 


I Wtti KUUler V. Ihn^Nehner, 247 W.W. 

a 16, 211 Win. 19. 

I M itM, p 172 note 88. 

00 . US. Ik H. mate of <treK(»n, 
65 fi.Ut. 610, 295 U.U, 1, 79 UM. 
1207. 

N.D* Iheree *Vp, of tbirhen <*ounty 
V. Krnle. 10 N.W r,t V65, 74 N4k 
16 . 

Xt 3s emmgh that the tritereat at 
plnlntlff in of the tirnp* 

erty in iiu»*e(i«n h eittettor to that 
t»f clMfetiiiuhti*^ ik U V. mate at Ure» 
non. 65 610, 296 tkH, 1. 79 »♦. 

Wa. 3267. 

61« cikl ' Kidth V. Dau hurt, 366 f\ 
2d 730, 196 OKI. Uf ibibeHmm v. 
ICnlHlitMb 139 It2d fifil. 192 t>kk 
OVS- Umlth V. Itenenu, tl2 |>,?4 

urn. 188 i»kk 699 Mmire v. Mark* 
er, 9V P.;M V/6. \ki\ Uht. 312, 

63 U.J. i> 172 mde 89. 

63# Mieb HohnirtBhrttncn v. finite 
sen. 9 N,\V,2ti 850, 306 Mieh. 691*. 
QuasUon irrelevant 
tn mitt to ntuet UUm where plain* 
UIPb predceemofr In title uaa not a 
party iu null, uue^tien whether 
pltiintlft ohtHineil dted frtitn hb*! 
3»redei*e«aftr thnnish frand was ir* 
retevant,^**DonnlNshAusrn v. Itansen, 
supra, 

03* tin.-Turner v. Ilarher, 03 S.M 
687, in 3 ctn, 444, 

04k DX* (lllerease f>f| r**, v. Uosby, 
au.A.Tes., 332 K2d 790, eertlMrarl 
denied 64 H.tt. 77, 329 tfM. n?, 88 
l4.f4d» 462, rehesHnif d**ti*ed 01 «. 
Ct. 266, 320 U.H. 811, 88 D Kit. 492, 

iift Oak*^iloHippcr v, t'enkalakk U6 
P,2d 233, 43 CakApp.6lt UK 
Mont^—i*a Vasseur v, Emtlltnan, 30 
PM 310,12 Mum> 663, 

T#a#'***Daltoiii V, lutvls, K\*ni,App„ i 

i.W,6d I71^*^>*X># V* arusH8 Civ, 
App,, 333 ».W,2d 646. 

6tC,J*FX7i not# 3U 

04k Xowa,*«*ltaniumi v* Msllor* lit 
M.W 101, 330 Iowa 40t 
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§§ 17-18 


Various persons or entities have been held 
to have suflicieut title or interest in property to 
maintain an action to quiet title to such property 
or to remove a cloud thereon,such as assignees in 
insolvency,and one or more cotenants.*^® On the 
other hand, various persons have been held to have 
insufficient title or interest in property to maintain 
such an action.*^! Thus, it has been held that a life 
tenant may not have his title quieted as to his right 
to convey a fee,^^ although, should the life tenant 
exercise such power, his grantee or the remainder¬ 
man might sue in a proper casc.'^3 Furthermore, 
a land owner, merely because of a right to lateral 
support of land in its natural state, has been held 


to have no such interest in the title to adjoining 
land as will give him a right of action to quiet 
title. 

§ 18. -Title Founded on Possession 

Under many statutes providing for actions for the 
determination of adveiso claims, it has been held that 
one In possession of, and claiming title to, land may 
maintain an action to quiet title thereto or to remove a 
cloud thereon, without other evidence of title. 

In the absence of a statute providing otherwise,, 
it IS a general rule that mere naked possession, un¬ 
connected with a legal or eciuitable title, is insuffi¬ 
cient to confer a right of action to quiet title or re¬ 
move a cloud thereon 5*^5 hut under many statutes 


tie to land in hia own name, Intond- 
InK to givo It to another whom he 
places in possesskm—Strouthers v 
Boffonahutss, X57 SW. 406, 108 Ark 
270. 

(3) Interest of stockholdors to 
whom the corporation has conveyed 
land for sale and division of the pro¬ 
ceeds.—Simmons V, Dantzler, 118 So. 
820, 162 Miss. 428 

<4) Intelest of heirs at law in 
realty belonflrlnK to decedent.—Bel- 
akjon V Itllstad, N.D., 36 N.W.2d 037 
—lUakcmore v. Itoberts, 00 W.W, 
1020, 12 N.D. 304. 


niyalnst purohaner at such sale.— 
Dennis v. Uobertson, 90 S.JB3. 802, 123 
Va 460—Matthews V. Glenn, 41 S.B. 
735, 100 Vo, 352, 

(3) Interest of person dtvosted of 
title by JiidHrments in ejectment who 
is not in possession of land, and who 
has no record title or t Ltle giving ap¬ 
parent right of owni^rshlp and pos¬ 
session,—Harnea v. Boyd, D.CW.Va., 
8 Xi'.Hupp. 5R4, anirmed, O.C.A., 73 R 
2d 010, ec‘itIorarl dcmled 55 fl.ft. 
650, 204 tr.W. 723. 70 1254, re- 

hearing denied 55 S.Ct 047, 205 U.S. 
708, 70 li.Hd. 1708. 


Bnlo imapplloahla 

Whore will, which created trust 
and failed to dispose of the corpus 
remaining after determination of life 
estatos, directed conversion of testa¬ 
tor's realty into money or securi¬ 
ties, executrix and solo boncliouxry 
under will of testator's deceased 
nephew who was bonoAciary and heir 
at law of testator had no such in¬ 
terest in realty as would entitle her 
to maintain action for determination 
of her interest in reversion In cor¬ 
pus.—Hansom V. Mellor, supra. 

67. ’ W.Va.—Oriner v. Geary, 80 S.B. 

149, 78 W.Va. 476 
61 C.J, p 176 note 82. 

06. Ala.—ftSItandard Contractors 

Supply Co. V. Scotch, 26 So 2d 267, 
247 Ala. 617. 

Ark.—Sheppard v, Zeppa, 133 S.W. 

2d 860, 100 Ark. 1. 

Gal.—^Reod v. Itayward, 144 P.2d 661, 
23 Cal.2d 336—I'oradlse Irr. Dlst. 
V. Harry, 32 l>.2d 006, 220 Cal. 748 
—Sohlppor V. l>enkalaki, 116 P.2d 
281, 46 Cal.App,2d 28—Syme v. 
Warden, 300 P. 868, 114 CaLApp. 
707. 

Colo,—Klngan v. Mahoney, 174 P. 

lUO, 24 Colo.App. 286. 
na.—Xtablnowiiz v. Houk, 129 So. 
601, 100 Pleu 44. 

Ga.—l^'mnklin v. Womack, 184 BM 
768, 168 Oa. 715. 

Xdalm.—^Hvani? v. City of American 
IPalls, 11 P.2d 363, 62 Idaho 7. 

UL—Glos V. Ptacek, 80 N.DJ. 727, 220 
Ill. 188. 

Wlthrodor v. Wiederodor, 184 
P.2d 881, 156 Kan. 670. 

Ky *—Crawley v. Mackey, 148 S,W.2d 
171, 283 Ky, 717. 

Md.—Homewood Itealty Corporation 
V. Safe Peposit St Trust Co. of Bal¬ 
timore, 164 Af 58, 160 Md. 467, 78 
A.p,R. 8. 

5; CJr. P 176 note 61 [aj, Cb]. 
ntle or Interest keld snOolent 

(1) Interest of city in streets, al^ 

Lesni, 4Uid pegrks dedioiafed to public 
ase.—J^t-moure v. Iiasell, 146 N.W. 
$77, £8 628, * 

(2) Interest of one who takes ti¬ 


es. Mich.—Byles v. Howe, 31 N.W. 

463, 64 Mich. 622. 

51 C J. p 170 note 38. 

70. W.Va.—Cherry River Boom, 
etc,, Co. v. Reger, 110 S.IO, 700, 00 
W.Va. 252. 

61 C.J. p 176 note 30. 

71. Aris.—Saxman v, Chrlstmann, 
70 P.3d 620, 62 Arts, 140—City of 
Phmnix V. Hughes, 286 P. 101, 8$ 
Arts. 300. 

Cal.—Valle v. Ingram. 117 P,2d SCO, 
18CaL.2d 761. 

D,C.—Donovan v. Mahoney, 45 App. 
D.C. 480. 

lU.-^P’ord V. Witwer, 60 N,Ifl.2d 714, 
383 III. 611. 

Kan.—Baker v. Lane, 100 P. 182, 82 
Kan. 716, 27 L.R.A.,N.S., 406. 

Mloh,—MeWamara v. Langguth, 165 
N.W. 661, 108 Mich. 776. 

Mont—City of Cut Bank v. Clapper 
Motor Co., 183 X^2d 474, 120 Mont 
274. 

Oku—Oklahoma City v, Wainwrlght, 
187 P.2d 226, 100 Okl 470. 

Pa.—Blumner v. Iiletropolltan Life 
Ins, Co., 66 A.2d 246, 862 Pa. 7. 

61 CJ*. p, 176 note 61 Co], Cd]. 

Tltls or interest held InsnlHolent 

(1) Interest, of person having an 

Inchoate right’ of redemption from a 
tax sale as against one in posses¬ 
sion under claim of title.—v. 
WUlard, 130 P, 869, 165 12. 

(2) ,lntere) 9 t of person having only 
right of redemption from tax sale as 


72. Ind.—Foudray v. Foudr«y, 80 N, 
Kl 400, 44 lnd.App. 444, 

73. Ind.—Foudray v. Foudray, su¬ 
pra. 

74. Cal.—Sargent v. JaegoUng, 266 
P. 1116, 83 OaUApp. 485. 

73, XT.S.—Rlplneky v. Hinchmnn, 
Alaska, 181 F 786, 106 O.C.A. 402, 
modified on other grounds 186 P. 
161, 108 aC.A. 268. 

61 C.J. p 172 note 03. 

Necessity of possession see infra 9$ 
26-81. 

SufUeUnoy of possession see infra It 
82-86. 

Title or actual possession 
The action must be based on either, 
title or actual possession.—May v.’ 
AbernathV, 180 S.W.2d 136, 28 Tenn. 
App. 236—61 C,J, p 172 pote 08 Cc], 
acn Oslif omla 

(1) Under the present statute, 
more possession, unless it reaches 
the dignity of a presorlptlvs title, 
has been held insufdoient to suppvirt 
the aotion.-^lty of Burllngsmo v. 
Norberg, 200 P. 687, 210 CaU 106— 
LangstaT v. MitoheU^ 6 F.2d 546, 119 
OalfApp. 407. 

(2) Under an earlier statute, pos¬ 
session under elaiin of ownership 
wns sufOelent to authorise an action 
against trespasser or one who es¬ 
tablished mo title in hlwaelt—Bond 
V. A4<*asy^ 241 P, 1188, 168 Cah 161 
r-*5iaJ. pl78note96 M ' 
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iroviding’ for actions for the determination of ad¬ 
verse claims, it has been held that one m possession 
>f/6 and claiming title to,'^'^ land may maintain the 
iction without other evidence of title. 

Adverse possession. Although there is sonic an- 
hority to the contrary,*^8 the general rule iwS that, 
«diere title is claimed by plaintiff in good faith, ac- 
:ompanicd by actual and adverse possession of the 
iropcrty for the period prescribed by the statute of 
imitations, no more is required to support the ac- 
.ion,79 even though such action is against the holder 
the paper title,8® who has not used his title to 
iisturb plaintiff.®^ Where neither paily has such 
possession as to perfect title under the statute of 
imitations, their rights have been hold to depend on 


the question of the better paper 

§ 19 ^ --Title Derived from Common 

Source 

In a suit to quiet tltl« to property or to roniovo « 
cloud thereon, where both p^^rtlri to the contioversy 
claim title fiom a comition fcouw, pl.Untiff should do. 
ralfln his title from tho qrantor under whom both paitiei 
claim, and he Is not required to Uo back of tho common 
source. 

In a suit to (piiet title to propeity <tr to reinrtve a 
cloud tluueon, vvlitu'e holh parties tt) the etMitntvrr.sy 
cUuin title from a comnuui .sourer, plaintiff slioubl 
(leraign his title from the gr;uit(»r umler whom both 
parties claim, and he is not rerpnieil to go hack of 
the coiimum .sourer/^ sinee it is presnmetl that the 


re, Kan.-—Corpus Jtirls cited In 
Wlthrodor v, Wiodorodor, 134 I’.2d 
381, 385, 15C Kan 670. 

61 ajr. P 173 nolo 95. 

77m Mo.—Corpus Claris cltod lu 
Jobnnon v. McAboy, 1C9 S.W.Sd 
932, 936, 350 Mo 1086. 

51 C.J. p 173 noits 96. 

7a. X>.C.—Contoo V. Liyons, 19 D.C. 
207, 

61 C.jr. p 173 note OT 

79« U.S.—Mooro v. Devon inn OU Ho., 
C,aA,T«x., 98 je,2(l 667-Corpus 
Juris dnoted lu Unitt'd HtatoH v. 
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63 l^.Supp. 306, 3(l«. 
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973, 110 Oat.dpp, 37. 
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V. Wax, 171 A. 766, 766, 20 l>vl.(Ui. 
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Cll.—Scales v. MltcduUI, 02 M.JW.2d 
665, 406 III. 130—Leonard v. la'on- 
ard, 17 K.M.2d 663, 369 III. 572 - 
Peoplo V. Hateh, 1H3 N.W. 610, 360 
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K. 632, 339 Ill. 640. 
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998, 186 Ind. 661»^!onnor v. An-j 
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131 Klfl. 869, 76 lnd,App, 241. 

ECy.—Jones v. Wheeldon, 217 S.W.3d 
221, 309 Ky. 184—Boyd v. Sails* 
bury, 182 S.W.2d 894, 298 Ky. 306— 
Martt V. McBrayer, 166 S.*W.2d 
823, 292 Ky. 479—Warflold Natural 
Gas Co. V. Ward, 149 S.W.2d 706, 
286 Ky. 73—Crawley v. Mackey, 
143 S.W.2d 171, 283 Ky. 717— 
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Coal 6b Coke Co. v. Anderson, 134 
S.W.2d 779, 276 Ky. 678—Hale v. 
Kcm, 97 S.W.2d 402, 265 Ky. 660 
—Combs V. Combs, 88 a.W.2d 243, 
238 Ky. 162. I 
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Simth V, Halen, 141 P. 160. 70 Or. 
269. 
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51 H.t. 213. 
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168 H.W,2tl 315. error rcrmi»*d 
Town of Uf*fmrio v. Ilt'itnl. t^lv. 
App., 134 l4.W.3il 1015* error dio' 
inJwMotl, rnrnMU. 

Win. Mitchell V. WUchrll, 283 N, 
W. 448. 230 Wl«. 481. 

61 tU. p X73 note 98. 

Altliouirb Xaoklair record title or 
oolor of titlty silatnttlfn ImvinK actu¬ 
al, advarso, cantinuemn, boat Ur, no- 
torloua, praorablo. and axcdimiva yon* 
iiiwaiun of land for atatutory period 
may maintain aotloii to quint title 
thereto.—Thomtuion v. Abbott, Ark.* 
229 S.W.2d 680. 

trader statute reqtuiri&r adverse 
possessor to pay taxeSf acquisition 
of tax deed by pemon in advrrNo pon- 
sofision of land did not eonstltuto 
payment of taxes, and, haniHt, aut*h 
person could not maintain aetton to 
auiet tltter**Aaaelos V. SSella Minins 
Co., 107 P.2d 170* 99 Utah 417* 189 A* 
UXe 212* 

80. V.$.—Corpus Juris uttoted In 
United States v. 18,966.68 Aeius 
of Land, Mta, X>.O.K.J.* 53 8»J2upp, 
806, 308. 

r>«l,-^rptt8 Juris Mted in Jaekson 
V. W«c, 171 A, 758* 766* 20 BebCh. 
93. 


III. -ScnlcH V, Mltt^hcll, 93 N.RSd 
665. 4116 lU. 130 S,conartl v. l»ron- 
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of Dnml. h3l«*., D.P.N.J., 53 K.raipp. 
305, 308. 
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714. 

82* NAt WittUms v. tank, ?iit P* 
5,*6, tA N M. 146. 
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<Ul. t’ldin V. Klein, SIT p. 453 . 209 
42t Htbdtv^y v, flufwltf.. 03 
P,2d 660. 33 ('at.Appa^d 558 « 

Plcinhnmn v. r>avis. til P2d 776, 
t2R Pnl.App, 174 Mytne v Wardsfi, 
300 P. 863, 114 frti Vpp 707. 

Kin, lautnnke v. Mutf»*r. Ilf Hit 516, 
1,17 Kin, 71 Pi<if«»iUve irMbtins 
<*oriM*rntbm v. iV*ritwaU 178 
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479 4'‘r4wtry v, Mackny, M3 MW, 
2d 171, 283 Ky. 717 Htrunks Lane 
A JnlUtH* Mountain Piml A <*Mke 
tih V, Andcrann* i24 K.W Sd 779, 
278 Ky. 678 JniiSN v. (i*f*unnMlt, 
55 H.W.2d 290. 23V Ky. 319 
Minn. Ikicki^ry v* l^rktiwsHy* Ilf 
Hu. 797, 186 Miss. 21. 

Mo.**'-Kirkwood Itoatty, litsumnre 

A AUjuHtmrnt t*«>, V. Henry* 192 A, 
W.2a 600* 349 Mo. 123. 

K»D,—Corpus Juris olted tn Schuck 
V. Uchuefc, 44 N.W.Sd m, 771. 
Wyo*—Corpus juris olted In Vork v, 
JamoA 111 IMd 109* lit, 93 Wyo. 
194, lit Al#*n, 117. 
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action to aulet title, where first deed 
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title of the grantor tr»aced back to the governments^ 
In fact neither party need go back of the com¬ 
mon source,®^ nor may either one question the title 
of the common grantor.ss The rule that plaintiff 
must recover on the strength of his own title, as 
discussed supra § 17 b, is inapplicable where the 
parties trace their respective titles to a common 
source.S7 In such a case, the only question is who 
has the better title from the common source,and 
plaintiff need not show a title good as against the 
whole world, but only as against defendant,80 and 
the one who has the superior title or equity must 
prcvail.80 Where a statute declares that a con¬ 
veyance shall be void as against a subsequent pur¬ 
chaser in good faith, whose conveyance is first 
recorded, it has been held that an action to quiet 
title may not be maintained by one claiming under a 
quitclaim deed recorded before, but given subsequent 
to, a deed to defendant from the same grantor, 
where plaintiff did not purchase in good faith oi 

What constitutes common source, Wlicthcr or 
not the parties to a controversy claim title from a 
common source so as to make the common grantor 


rule applicable depends on the facts and circum¬ 
stances of the case.82 The title may be from a 
common source, although the land involved includes 
uplands and fillcd-in or made land adjacent there- 
to.^8 So, where defendant claims through a tax 
deed based on sales for taxes levied while plain¬ 
tiff's grantor was the owner, such grantor is the 
common source of title 84 However, title is not 
sfhown to be from a common source where plain¬ 
tiff's deed is from one grantor and defendant's 
from the same grantor and another.85 

I 20. - Record or Paper Title 

The general rule Is that, where reliance le placed 
solely on paper title, the chain thereof must be from the 
government, or from tho original patentee, or from some 
grantor In possession, but plaintiff may be entitled to 
maintain an action to quiet title or to remove a cloud 
thereon although he does not have a perfect record 
title. 

The general rule is that, where reliance is placed 
solely on paper title, the chain thereof must be, and 
IS sufficient when it is, from the government, or 
from the original patentee,88 or from some grantor 


render common-srrantor rule inap- 
pll<‘.al)lo In plaintlitt’s favor.—Wag- 
nor V. inume, 161 P.2d 1001, 71 Cal. 
App.Sd 04. 

84. Evans v. Lux, 201 N.T.S 
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85. Ky.—^Elk Horn Coal Corpora¬ 
tion V. Jacks Creek Coal Co., 43 
S.W.2a 13, 240 Ky. 760. 

51 O.J P 174 note 6. 

86. Mont,—Corpus Juris cited lu 
Thomson v. Nygaard, 41 P.2d 1, 4, 
08 Mont. 520. 

51 C.J. P 174 note 6. 

87. Cab—Cohn v. Klein, 287 P. 469, 
200 Cal. 421. 

Mont—^McAlpin v. Smith, 213 P 2d 
602, 

S.C.—Crlggs V. Griggs, 10 S.E.2d 477, 
190 S.C. 295. 

Wyo.—Corpus Juris quoted lu York 

V. James, 165 X\2d 100, 113, 02 
Wyo. 184, 162 A.L.It. 837. 

51 C.J. p 174 note 8 

88. Mo.—Williams V. Sands, 158 S* 

W. 47, 261 Mo 147. 
aseasott for rule 

Rule Is one of convenience and 
Justice, and Is based on principle 
that one may not dispute title under 
which he claims.—Shuck v. Shuck, 
Nr.D.. 44 K.W.2d 707. 

89. N.M.—Corpus Juris quoted lu 
Dunken v. Guess, 66 P,2d 1123, 
1126, 40 K.M. 156. 

K.L.—Corpus Juris quoted iu Schuck 
V. Schuck, 44 K.W.2d 767, 771. 
wyo.—Corpus Juris quoted lu York 
V. James, 165 P.2d 109, 1X3, 62 
wyo. 134, 162 A.LJa, 337. 

51C J. p 174 note 9. 
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ken v Guess, 56 P.2d 1123, 1125, 
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N.P.—Corpus Juris quoted In Shuck 
V. Shuck, 44 N.W.Od 707, 771. 
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Tex.—Hornsby v. Barts, Civ.App., 
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Wyo.—Corpus Juris quoted In York 
V. James, 105 P.2d 109, 113, 62 
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minal Co. V. Hudnall, I>.O.Pla., 283 
F. 160. 

94L U.S—Ginaca v. Peterson, C.C.A 
Cal., 262 F. 904. 
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96. Mo.—^Hunter v. Pemiscot XiSnd, 
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223 Mo. 477. | 


1 08. U.S.—Anderson-Tully Co. v. 
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den, 300 P. 803, 114 Cal.App. 707. 
Ky.-^ouoa v. Whooldon, 217 S.W 2d 
221, 309 Ky. 184—Martt v. Mc- 
Hrayor, 100 S.W.2d 823, 292 Ky. 
470—Gtrunks X^ano ds JelUco Moun¬ 
tain Coal & Coko Co. v. Anderson, 
124 S.W.2d 779, 270 Ky. 670—Ilalo 
V. Horn, 97 S.W.2d 402, 266 Ky. 
600. 

Tox.—Smith V. Waggoner, Civ.App., 
191 S.W.2d 892, refused no reversi¬ 
ble error—Town of Refugio v. 
ICeard, Clv.App., 124 S.W.2d 1016, 
error dismissed, Judgment oorroot. 
Wash.—Hansen v. Lindstrom, 11 p. 
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Wls.—Hunter v. Neuvillo, 30 N.W.2d 
408, 265 Wls. 423—Kidder v. 

Puosohnor, 247 N.W. $16, 211 Wls. 

10 . 

61 C.J. p 176 note 16. 

Where location of property line only 
question 

In equity action between adjoining 
landowners to quiet title, where 
there was no eontentlon but that de¬ 
fendant owned realty on one side of 
line and that plaintiffs owned realty 
on , other side of line, and only con¬ 
tention was true location of line, 
defendant who died counterclaim, in 
order to prevail, was not required to 
trace title from commonwealth.— 
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in possession,unless, as discussed supra § 19, both 
parties claim under a common source. Plaintiff may 
be entitled to maintain an ciction to quiet title or to 
remove a cloud thereon although he does not have 
a pel feet record title,and a technical objection 
to the chain of title made out by plaintilT may he 
met by curing the defect.®^ FurtluTinorc it has 
been held that plaintiff is not bound to show a per¬ 
fect title from the government or as against the 
world, but only as against the holder of the alleged 
cloud,1 and that it is sufficient for plaintiff to show 
that he claims through one who procured a judicial 
decree of ownership and right to possession against 
the very persons who are defendants in the instant 
action.^ 

In a suit to quiet title plaintiff ordinarily may 
claim only under his deed,3 and a deed which is 
void for indcfmilcness, as fjir as a record title is 
concerned, may not support an action to <iuit*t title 
based on a record title,^ but unimporlaut discrep¬ 
ancies in the deeds in the chain of title Iiavc l)c<‘n 
held not to constitute missing links or breaks in 
the chain,® 

A defective deed may be sufficient to enable plain¬ 


tiff to sue where the defect is due to a nu'^take 
against which the law would alfonl relief;® .uul 
even where the deed does not cover the l:uitl m 
dispute, and plaintiff does tuU piesc’ut a case en 
titling him to reformation of Mich deed, the in¬ 
firmity may be cured by conveyane<» of hi% giantoi‘‘s 
interest to him before cfnnniencement ttt the ae 
tion.7 An unrecorded deed, where such fads aie 
shown to have put anyone who was dealing with tlie 
estate on notice, is sufficient on wliicti to l»ase an ac- 
tion to tpiict title® So it has been held that a tax 
deed is sufficient evidence of title to .sustain *uch 
action, oven though not witnessinl,® and a tleetl wtuch 
may not be recorded tiecausr not aehnovvtedjipsi or 
witnessed has been held sufficient to Mistaiu an ac- 
tion by the giantee against the gtanloi*s 
finder a .statute providing that, where two t»r mt>re 
persons claim laml by recorded title anti neither 
one is in actual possession, either may t»ring a suit 
to establish title, where plaintiff in sueh a suit 
claims title by inheritance, nothing more in the Untu 
of a reconled title may he re<iuiietl of plaint ill' than 
that the tith‘ which his aucestoi liatl, and which he 
inherited, is a reconled 


RaywoldH v, Cobb, IGO S«W.2d 702, 
286 Ky. 228. 

87. Oal,—CofUn v, OdU Follow Hall 
AsH'n of ModcHto, 71 l*.2d 206, 8 
Cal.2d 621—-Corpu» yovis oitod la 
San Dlogo Improveiment Oo. v. 
Hrodle, 8 P,2d 1037, 1028, 216 Cal. 
87—-Shelloy v. HurwlU, 02 P.2<i 
600, 33 Oal.Ai>i>.2<l 668—v. 
Warden, 800 P. 8G8, 114 Cal.App. 
707. 

51 C.J. p 176 not« 17. 

9& Cal.—Crano v. Frcneh, 104 
2d 63, 38 Oal.App.2d 042. 

KJ.—Charotto v, OVuchtman, 160 A. 
318, 10 260. 

89. Miob.—SUwart v. Hunt. 6 N.W. 
2d 787. 303 Mioh. 161. 

In 8ult to uut«t tttlf. an objeotton 
to title to land involved btoauiio only 
certided copy of nonronldonCii will, 
probated outalde state, was offsrsd 
for probats in stats, can bo cured by 
minx exf^mpunsd copy of wUl and 
record of foreixn probata in probats 
court for county wherein land Is sit-* 
uatod before entry of doom fbr 
pIointUTw,—Stewart v. Hunt, supra, 

1. Ill.-—South Ohlcago Ifrowlnx Oo, 
V. Taylor, 68 N.». 783, 206 lU. 132. 
OkU—Smith V, lisnoau, 112 160, 

188 Okt 620. 

S. Oal.^San Blesro Improvement 
Co. V. Brodie, 8 P.2d 1027. 216 Col. 

or. 

0. A4S..—Van Valkenburar v. Osron» I 
31 6o.2d 767, 248 Ala. 467* 


Suit cMfralftSt rsitrictions 
HIntuic uutiuirlsInK milt to uub’t 
title awalnHt rent Hot Umn la not uviut 
able to one hoUllnx land umler 
ecntntxiinx uueidUmed 
Humphreys v. Hmeh, 160 A. 631, 110 
N.J.Ku. 047. 86 A.n.U. 080. 

4. Ark. - Thomawon v. Abbott. 228 H. 
W.3d 660, 

Tnd.-''•I0<b«ni<t v. Miller, 46 Nd*J, 626, 
147 Ind. 208 »l>tt Look v. Htorkey, 
App.. 82 N.MOa 228. 

Bsed held void 

IVed <*unvt«yinx the nmiAtuInx 
part of luiuthennt dttart*»f of aouth- 
oaet Quarter uf dealKuated ritH*ttun 
not fortuerly sold axtd ownrd by 
named persons was void for mdef- 
InltensHs In so far as reeord title 
was conoorned and would not sup¬ 
port a recovery by irrantoe on roe- 
ord title either in ejeetment aetion 
or suit to Quiet title, since ret*ord dltl 
not show wliat land wai« over sold to 
or owned by parties tuunod as 
oluded.—Hiomaaott V, Abbott. Ark.. 
m S.W.2d 660. 

5. Colt—-Waanor v. Blums. 16i l>,2d 
1081. 71 Oal«App.2d 84. 

IBssoneons demiptioa of ttmd 
Where deed in plaintltTs ohadn of 
title contained erroneous dsseription 
in employment of **soutlvwest** as the 
desianated beginning eonter instead 
of ^^aoutheast,** the erroneous do* 
scription did not furnish such broak 
in titlo as would preolude plaintilt 
from recaveHng in suit to recover tl* 
tie and possession from adverse 
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where evidence showed 
that the snmtor hud m* uthcr laud 
in the survey tnvohml amt that it 
wnu file aruntfir^s ndcntbui lo 
vcy the land idaUtnd b\ plannuf. 

Mnilth V. Wasson* r, ToirivApp, 

181 H.VV.Rd 8U2. I'ofiiied no rev*>rsi* 
bl»^ error. 

0, Ark. €M»rpns Juris queted la 
Mtoxdioiio v. Io*ds*»ruo*td, 226 M W. 
2d 68V. one, St6 \fk IMI. 

61 i'.J. p lit* tndo :!u. 

?« Ark Corpus juris quoted in 
8tet»h**n*« V, l«Mh:«*ruf4mt, 22a W W. 
2d &KV, 680. 216 Ark. 401. 

Ind.' Ademn v, llrt*, ,'4 M K, 618, 
167 Imt. 161. 

a. Tf.H. Kindtav v. Hiftdo, Ohio. 1 
rot. 241. 7 m, 

$, Fla, 4tt*timy v, ganchws, 66 iSo. 
887. m Fin 167, 

X0« Tentt. v, l^oadford, 

8 TonrMhv.A. 662. 

11« V. (liHilan. IVb Ik*. 

42, 187 UiL 687, 

Bresnmpthm as to oommumltjr 
Where huslmnd nt irriaso ar* 
quirod patent to land fr**m govem- 
mont and proNumptton esHtnS that 
he and his wife worn living toaother 
in community and into wse roonrdeo 
In httsbaad^s name when mnimiitUy 
was dissolved by death of wife, prop¬ 
erty was preauined to have been 
eonimuntty property inurins to the 
bonodi of husband and wife, atut hus* 
band havlns recorded ttlle wife had 
recorded ttike also, with rrspect to 
heirs* right to bWns suit to sstab* 
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Quitclaim, An action to quiet title or remove a 
cloud thereon ordinarily may be based on a quit¬ 
claim deed,i2 So one who has a quitclaim deed from 
one in possession may sue to quiet title where, at the 
time of the g’lving of the deed, there was an existing 
statutory provision that such deed should be suffi¬ 
cient to convey all the estate which could lawfully 
be conveyed by a deed of bargain and sale.^^ One 
iccciving a quitclaim deed to certain property as 
well as a sherilT^s deed thereto may, in a proper 
case, be entitled to have his title to such property 
quietcd,^^ However, a quitclaim deed from a 
grantor who had no titled® or who was not in pos¬ 
session^** at the time it was executed is insufficient, 
although the invalnlity of a quitclaim deed is im- 
maLenal where plaintiff claims by inheritance from 
the grantor.17 

§ 21. -Vendors and Purchasers 

a. Vendors 

b. Purchasers 

a. Vendors 

(1) In general 

(2) Conveyance under covenant of war¬ 

ranty . 

(1) In General 

A mere contract to convey land will not divest a 
vendor of his right to maintain an action to quiet title 
thereto or to remove a cloud thereon where the legal 


title remains In him, but one who has sold and actually 
disposed of all his interest In property ordinarily may not 
maintain an action to quiet title thereto. 

A mere contract to convey land will not divest a 
vendor of his right to maintain an action to quiet 
title or remove a cloud thereon where the legal title 
remains in him,^® and this rule applies where the 
vendor has received no part of the consideration.^-^ 
Also, one who signs a deed to land owned by him 
may be entitled to maintain a suit to quiet title to 
such property where the deed has not been de¬ 
livered,^® and a vendor retaining a vendor^s lien 
for unpaid purchase money, in jurisdiction where 
such fact gives him the superior title, m«T.y sue to 
cancel as clouds on hi.s title deeds from his grantor 
to defendant.2i One who conveys land but retains 
possession of accretions thereto may properly main¬ 
tain a suit to quiet title to the accretions in himself 
as against persons who prove no interest in, or title 
to, the accreted lands, where the purchaser dis¬ 
claims an interest in such lands.*^ 

On the other hand, one who has sold and actually 
disposed of all his interest in property ordinarily 
may not maintain an action to quiet title thereto.^* 
Thus, although a sale of land by the owner pending 
a bill by him to quiet title has been held not to defeat 
the action,as a general rule, one who has sold 
and actually conveyed land may not, subsequent to 
such conveyance, maintain a bill to quiet title there¬ 
to in himself,^® according to the authorities on the 


llsh title under statute.—Smith v. 
Courtnoy, 102 So. 528, 103 La. 910. 
IS. Cal.—Thornton v. Middletown 
Mdui'fttional Corporation, 70 P 2d 
234, 21 Oal.App.2d 707. 

51 0.jr. p 176 note 26. 

Beason for rule 

A quitclaim deed 10 sufflelent to 
convoy Intoroat of grantors to gran¬ 
tees so as to entitle them to main¬ 
tain action to quiet title, since quit¬ 
claim deed Is closely related to sim¬ 
ple release, but Is reoognisod as dis¬ 
tinct form of conveyance and oper¬ 
ates like any other deed to extent 
of transferring whatever title or In¬ 
terest grantor has.—Thornton v. 
Middletown Bduoatlonal Corporation, 
70 P.2d 234, 21 CaI.App.2d 707. 

13. Mass.—Six parte ConnoUey, 46 
N.S3. 616, 168 Maas. 20L 

14. Neb.—Webber v. Spencer, 27 N. 
W.2d 624, 148 Neb. 481. 

IBh Ohio.—Bucltd Ave. Christian 
Church V. Adams, 169 N.’Sl 490, 26 
Ohio App. 806. 

19> Colo.—Olson v« Kelsey, 157 P. 

194, 61 Colo. 881. 

61 O.L p 176 note 29. 

17. Mov—Miller v. Oorpman, 257 6. 
W. 428, 801 Mo. 689. 


18. Cal.—Kelso V. tHrich, 166 P.2d 
407, 67 Cal.App.2d 008. 

Mont.—Corpus dtudls quoted In Kern 
V. Kobertson, 12 P.2d 665, 508, 92 
Mont. 283. 

61 0.x p 176 note 58. 

Abandonment of contract or breach 
of condition 

(1> On abandonment of contract 
or breach of condition by vendee, the 
vendor, being sttu the owner of the 
legal title, may sue to protect It.— 
Snodgrass v. Parks, 21 P. 429, 79 
Cal. 66—61 ax p 176 note 53 Cb]. 

(2) Where vendee may be deemed 
to have abandoned the contract so 
as to enable vendor to treat contract 
as forfeited and terminated In ao- 
oordanoa with its terms, the vendor 
may take proper steps in equity to 
obtain removal of doud on his title 
by cancellation of pubUo record of 
such contract.—CReolty Securltlea 
Corporation v. Johnson, 111 So. 583, 
98 Fla. 46. 

Wfeot of vendor’s deed to third per¬ 
son 

Vendor under contract for sale of 
lot was not precluded from Inatn- 
talning qulet^tle suit against ven¬ 
dee on ground that vendor was not^ 
real party In interest becanse Vendor i 

47 


had conveyed lot to third person aft¬ 
er execution of contract and before 
oommencoment of suit, where vendor 
and third person executed contem¬ 
poraneous agreement stipulating 
that deod was delivered to third per¬ 
son as security for loan, and recon¬ 
veyance had been made to vendor, 
and date of reconveyance was not 
shown.—Hacienda Homes v. Peck, 
118 P.2d 487, 46 CaX.App.2d S7. 

19. Tex.—Masterson v. FuUen, Olv. 
App., 207 S.W. 637. 

80. Cal,—Nelson v. Thomas, 172 P, 
898. 86 CaLApp. 433. 

81. U.S.—Smith V. Brown, <10,X 
Tex., 8 F.2d 926, 

88. Neb.—Oonkey v. Knudsen, 284 
N,W. 787, 136 Neb. 890. 

83. Oal.—Lyons v. Fmery, 164 P.2d 
2,72, 72 CalaApp.8d 275. 

84 . Okl.—Shrksys v. Bvans, 141 p. 
2d 801, 193 Okl. 159. 

51 C.X P 177 note 67. 

85. tr.B.^seUn V. XA Coste, aC.A. 
Miss., 189 F.2d 887, certiorari de¬ 
nied 64 act 791, 821 tr,a 790, 88 
L.Bd. 1080. 

Aris^Xiee v. NeV York Life Xns. Co., 
145 P.2d 848, 61 Aids. 177. 

61 ax p 176 note 5a 
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question, even though he is in possession, 
and although the grantee, pending suit by the 
grantor to quiet title against a third person, re¬ 
delivers the deed to the grantor on condition that 
the grantee shall own the land on the successful ter¬ 
mination of the sruit.27 Where an owner of realty 
by express trust conveys such property to a trustee 
so as to vest the whole estate in the trustee, primarily 
for the purpose of sale, and incidentally for the pur¬ 
pose of security, an action to quiet title or to re¬ 
move a cloud thereon may not lie in favor of the 
original owner of the property or one claiming under 
him.2S 

Deed delivered ii% escrow. The grantor in a deed 
delivered in escrow may bring an action to renuivo 
a cloud from title before the condition on which 
delivery to the grantee is to be made has been per- 
formcd.29 

(2) Conveyance under Covenant of Warranty 

There !• authority to the effect that a vendor who, 
In conveylnoi land, hae warranted the title or contracted 
to perfect It, nnay he entitled to sue to quiet title, but 
there Is also authority to the effect that a vendor, after 
conveyance, may not maintain the action, even thouQh 
he haa warranted the title or agreed to prooure the dla<* 
charge of an apparent lion thereon. 

There is authority to the elTfCt that a vendor who, 
in conveying land, has warranted the title or con¬ 
tracted to perfect it,^^ where evidence is about to be 
lost or the vendee’s inertia would rewilt in the per¬ 
fecting of an adverse title,may sue to quiet 
title. So it has been held that a vendor who has 
conveyed by warranty deed, but holds a lieu to se¬ 
cure the purchase price, may maintain a bill to 
quiet title in his vendee as against invalid claims, 
although his title at the time of the conveyance 
was merely equilable.^^ On the other hand, there 
is also authority to the ctTcHTt tiuit a ven<Ior, after 
conveyance, may not maintain the action, even 


though he has warranted the titlc^® or agreed tc 
procure the discharge of an apparent hen thereoii.^-i 

In any event the vendor nuiy mn Mte where hi,». 
liability on the C(»venant of wanantv has teTini- 
natcd.35 So where the wafiant<»r of a title exe 
cutes at the request of the wan.intee an iir.tMnm'ut 
which may iniure the title, the wait'ant<»r is not 
Iherchy nuule liable on bi.s e<»venant f»f warr.inty, 
and, beiice, may not maintain a bill in e<|uity to 
clear the title from such instrument, without allega¬ 
tion and pitH>f that the warrantee, on request, re¬ 
fused to move in the matter.^*** 

b. Purchaaors 

(I) In general 

(J) At execution or judicial sale general¬ 

ly 

(3) At foreclosure sale 
(1) In (General 

In torno Jurisdiction#, a vendor under an oaocutory 
contract of #alc may not maintain a tint to qtiirt titK hut 
In other Jurlbdictionii a voruJnn under aueh a caintrACt 
may maintain such an aetUin, a# may IU« aA«tgMro. 

In those jurisdictions where none lad a legal title 
sunices, as discusse<l .sujifa § 17, a vendee umler an 
executory contract of sale may not maintain a bill to 
quiet title/**’^ So also, wttere an equitable title is 
sufTicient as against i>ersoim claiming rqnitirn, lait 
insuflicieut as against the liiiblcr of the legal title, 
one claiming under an executoiy contract of sale 
may not sue the vemlor to epiiet HiAV-ever, 

where an equitable title is suHieient to luing an ac¬ 
tum to quiet title, a veiuler under such a c»«nttaet, 
beinji considereii as having tlu* et(uitable rUate, 
usually may maintain the action,J*** as may his as¬ 
signee,^** although it has been hehl that the aeiinn 
may not be maintained hy a vendee whti has not paid 
the purchase money, ao as to enliilc him to go at 


26* W.Vft,—-irawkintwrry v. Mots, 
1X4 <8.10, 340. 01 W.Va. 637. 

61 CJ, p 176 noU 66. 

27. Ky.-<JoUJnA v. Adams. 180 S.W. 
374, 167 Ky. 328. 

28. Cat.—Iflphralm v* Metropolitan 
Trust Co, of Cal., 173 I».2d 601, 38 
Cai.Sd 824. 

20. N.C.—Graham County Hoard of 
lOducatlon v. Union Dov. Co., 74 S. 
m. 1016, 160 N.C. 103. 

61 C-J. p 177 note 68. 

30. Mich.-—Taylor v. Hurd, 383 N. 

W. 862, 283 Mloh. 426. 

Okl.—Sarkoya v. flvana, 141 r,3d 801, 
183 Okl. 168. 

Wla.—Delap v. rarcell, 383 K.W. 306, 
330 Wl«. 163. 

6I1O1J. P 177 note 68. 


31, W.Va.--Ja<*k«on v. Kittle, 13 H. 

K. 484. 34 W.Va, 307. 

82* W.Va.-'-Dudley v, Ttrowntna. 80 
«,W. 878, 78 W.Va. 331. 

32* X»d.»««<^hapiuan v. 47 K. 

K. 1066, 48 N.J4. 347, 148 Ind. 434. 
61 aJ. S> 177 nolf^ 63. 

34. N.T.—Tiiwnsend y. OoeUtt, 11 
AUb.lT. 187. 

38. Iowa.—Itouehln y, Urtlynrd-s. J33 
N.W. 48, 136 KW. 1048, 166 Iowa 
60R. 

61 C.J. p 177 note 66. 

33. Me,—Cobb V. Haker, 48 X 438, 
86 Me. 38. 

87* Ohio,—Thomae y. White, 3 Ohio 
Si 640. 

Va,—Tax Title Co. v. Denoon, 67 S. 
m 686, 107 Va. 201, 

48 


33, t*hanf» v. 80 1*. 

460, 183 VM, 33n 

83. I^la Anrtr«*w v, t«8 ««, 

261, 13Jf m. 7»*» 

Kan. Corpim 3ruri« ellc4 la Wnii> 
riwbir V. 131 V,U UU 

mu 166 Ktui. m, 

OorpiM jrarie elted Im iraniilton 
V. Idnn, 200 l|.W.3d 83, 70, 366 
Mo. UTS. 

M.V. 'Karp v. Twenty Three Thirty 
Ityrr t*orp., 68 N.V.asd 743, 138 
Misi\ 440. 

61 C.J. p 177 note 7t 

43* MicK.—ineasant IdMie IWhi 

Vmtp, V. Kpplttger, lot K.W. 
m Mteh. 174, 

Wa»h.-^lrimth v. WhiiMen Wl f; 

3d 1062* 
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once into a court of equity and demand a con¬ 
veyance.^^ 

Where a son of an intestate surrendered his in¬ 
terest in the intestate's land to plaintiff, his brother, 
on condition that the latter support their mother 
during her life, and plaintiff takes possession, he 
may not, until completion of his contract, maintain 
a suit to remove a cloud on tlie title against credi¬ 
tors of the brother levying execution on the latter's 
legal title ,^2 although his possession under the con¬ 
tract will be protected until such time as his equita¬ 
ble interest entitles him to specific performance of 
such contract,^3 Where a purchaser under a con¬ 
tract of sale assigns his interest and the assignee 
of such interest agrees with another to sell him the 
property described in the contract, the one agree¬ 
ing to purchase the land from the assignee has been 
held to have no title in the land which may be 
quieted.^^ 

Purchaser receiving defective conveyance. A 
purchaser for value to whom a defective conveyance 
has been made and who has a right to call for the 
legal title may maintain a bill to quiet his title as 
against his grantor,and he may also quiet title 
as against a subsequent purchaser for value, with 
notice of the prior equitable right.^^ One who, by 
reason of a mutual mistake, accepts a deed of less 
than the full amount of acreage intended to be con¬ 
veyed, but who goes into possession of the full 
acreage, has been held entitled to have his title 
quieted as against one, not an innocent purchaser 
without notice, who purchased realty which included 
the acreage omitted from the dccd.47 On the other 
hand, the grantee in a deed to a homestead in which 
the husband did not join has been held not entitled 
to maintain a suit to quiet title against the grantor's 
creditor who purchased the land under a judgment 
in his favor .^2 

Deed delivered in escrow. Where land is sold un¬ 
der a valid contract and a deed is executed and placed 
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in escrow, to be delivered on payment of the pur¬ 
chase money, the equitable title passes at once to 
the grantee, and he may maintain an action to quiet 
title.49 

(2) At Execution or Judicial Sale Generally 

Ordinarily, a person deducing his title to lands 
through a Judicial or an execution sale may maintain 
an action to quiet title to such lands, except wliere the 
proceedings which were the basis of such sale, and on 
which complainant's title depends, are shown to be void. 

Ordinarily a person deducing his title to lands 
through a judicial or an execution sale may maintain 
an action to quiet title to such lands,except where 
the proceedings which were the basis of such sale, 
and on which the validity of complainant's title de¬ 
pends, are, for jurisdictional defects®^ or for fraud,^2 
shown to be void, or where the sale was on a judg¬ 
ment and it is shown that the debt on which the 
judgment was obtained had been fully paid before 
the commencement of the action.^® Where a sale in 
partition has not been reported or confirmed, and 
no deed has been delivered, a purchaser at such sale 
has been held not entitled to maintain an action to 
remove a cloud on the title to the lands purchased.®* 

(3) At Foreclosure Sale 

Although ono In postecslon, under color of fore¬ 
closure, may be able to maintain an action to quiet his 
title against strangers to the equity of redemption, with¬ 
out proving hit title, where a mortgagor has no title to 
the land, and the purchaser at foreclosure takes with no¬ 
tice, an action by the latter to quiet title must fall. 

A person in possession, under color of foreclos¬ 
ure, may maintain an action to quiet his title against 
strangers to the equity of redemption, without prov¬ 
ing his title;®® but where a mortgagor has no title 
to the land, and the purchaser at foreclosure sale 
takes with notice, an action by the latter to quiet 
title must fail,®® irrespective of any question wheth¬ 
er the rights of the owner's representatives arc 
barred by the statute of limitations by virtue of tlieir 
having discovered the fraud by which mortgagor 
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41- Ala.—Bradley v. Boll, 88 So. 769, 
142 Ala. 382. 

Payment of consideration as con¬ 
dition precedent to relief see In¬ 
fra 6 94. 

42- Mich.—Schmidt v. Stelnbach, 
160 N.W. 448, 198 Mich. 640. 

43- Mloh.-^ohmldt V. Stelnbach, 
supra. 

44 - Colo.—Miller v. Temple, 211 P. 
2d 969, 120 Colo. 646, 

48 - Iowa.—SCessler v, Terrell, 186 
N.W. 16, 192 Iowa 442. 

51 O.Or. p 177 note 70. 
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46. Ky—Taul v. Brickey, 219 S.W. 
430, 187 Ky. 376. 

N.n,— Doe V, Doe. 87 3Sr.H. 268. 

47. OW.—‘Wise V. Latimer, 198 P.2d 
1001, 200 Okl, 626. 

48. Miss—^Zukoskl v, McIntyre, 47 
So. 486, 666, 93 Miss. 806. 

46. OkL—Akers v. Brooks, 220 P. 
644, 108 Okl. 98, 

60- Arlz—Copper Belle Min. Co, v. 
Oleeson, 184 P. 285, 14 Arts, 648, 
48 L.B.A.,N.S., 481. 

61 C.J- p 176 note 88. 

49 


51. Ala.—Crancy v. White, 61 So. 

286, 164 Ala. 411. 

61 C.X p 178 note 84. 

58. U.S.—Sowlos v. lluffg, C.C.Vt„ 
66 P. 163. 

Miss.—Boyd v. Thornton, 21 Mias. 
338. 

53. US.—Burt V. Collins, C,C.I11., 39 
P. 638. 

54* in. —MacGregor v- Malarkey, 89 
IU.APP. 486. 

55. N.Y.—Craft v, Mwrill. 14 N.T. 
466, 

61 C.X p 178 note 87. 

56. Cal.—G^dall V. Duff, 19 P. 682, 
21 P. 610, 79 Cal 116. 8 L.B.A. 764. 
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secured the apparent title and relief has been 
denied one who purchased at foreclosure sale for 
a grossly inadequate price.®® 

Grantee or assignee of pm chaser. Where a mort¬ 
gagee purchases at a foreclosure sale, although the 
sale is not confirmed, a person to whom his rights 
are convcye<l may bring an action against the holder 
of a tax deed on the premises under a statute au¬ 
thorizing the holder of a hen to prosecute an action 
to test the legality of adverse claims.®® However, 
the assignee of a purchaser at foreclosure sale, 
whose representations that the time for redemption 
would be extended caused the mortgagor to forego 
his right to redeem, is not entitled to a dccioe 
quieting title in a suit by the mortgagor to quiet his 
title, although such representations were made with¬ 
out consideration.®® 

One who forecloses under a junior mortgage and 
ac(iuircs the legal title may not assert a lion under 
a prior mortgage in an action to quiet title based on 
the title acquired by such foreclosure.®^ 

§ 22. -Creditors 

An attaohtn0 cretilttor or a Judomant creditor may 
be entitled to maintain an action to quiet title or to re¬ 
move a cloud theroon. 

An attaching creditor lias sufliciont title in the 
property attaclied to sustain a hill to quiet title or 
remove a cloud thereon,®^ Moreover> one who has 
recovered judgment at law and levied his execution 
on the only realty of defendant is entitled to a lull 
in chancery to quiet title to or remove a cloud from 
such real estate,®® although it has also been held 
that a judgment creditor may not maintain an action 
to quiet title in the ab.scnce of a levy of execution 


or a decree specificially attaching a Ii(*n to paiticular 
property.®^ 

P.stiitc creditors, A creditor <»f an rstatr has no 
interest saich as will enable luin tr» lu.unt.itn an ae* 
tion to quiet title to the e*il.ite I.uubs**** t'veept by 
leave of court, after refusal of the adnutii tiator 
to bring suit.®® However, eipiity will inttu vene to 
remove a eloud on the title deeedml*** rrulty, his 
Ovstate having been representeil insolvent, in favor 
of a creditor who ha.s obtained a judgment ag.unst 
the administrator, and to subject the laml to payment 
of his debts.®^ 

§ 23. -Homestead, Dower, or l.iCa»cliold 

Interests 

Ordlrinrlly, a homestead, dowi^r, nr Interest 

constltuten a sufficient Interest to enable the holder 
thereof to brlno an action to quiet title or to lemove 
a cloud thereon. 

OuHnarily, an action may be brought by tlie holder 
of a homestead inlere.st to (juiet title i»r to frnif»ve 
a clinitl tliereoiu®® An inehoate rigid dower has 
been hebl to be sueh an interest in latul as will eii* 
able a wife to Iiring an action rnnovr a eloud 
thereon.®® Thus where, hy statute, a widtnv*s tight 
of dower is a vendable interest, it has been held 
that she may sue to <iuiet witlaiut having 

elected between dower and her statuttuy 

Leasehold interests. While under yamie qtatntury 
provisions, a tenant may not be able u> maintain 
a statutory action to (juiet title as aipiinst the t»wiier 
of the fee,7« onhuarily, one in |«*Hne'.'.n*n t>f latidn 
under a lease may maintain ft suit hi qtort title 
against another claiming possesMoti tiinbu* aiiothei 
leased® or against an adverse claim by the owner 


5V. Cal.—Handall v. Duff, supPA, 

58. Cal.—Dunlap v. Kolwi^y, 6 CiU. 
181. 

51 0.1. p 178 note dO. 

69- Wi«.—Coe V. Uoekmiwi, 106 N.W. 
390, 126 WtH. 515. 

60* Idaho.—^UlDPur v. Oakley State 
Bank, 262 F. 1052, 45 Idaho 472. 

61* aD.—Farm, etc*, Co* v* Meley* 
75 N.W. 207, 11 S.D. 7. 

63. F.X.—Blacketotte IlaU Co. v* 
Bhode Island Hoepltal Tru«t Co.r 
07 A. 484, 30 B*I. 69. 

51 O.J. IP 170 note 05. 

63. Cal.—^Robben v. Benson, 185 F. 

200, 48 Cal.App. 204. 

51 C.X p 179 note 96. 

6ft, Cal.—«ten«el v. Krontefc, 288 F, 
98, 102 Cal.App, 607. 

51 C*J. p 179 note 97. 

69. Ill.—De Moyne v. Quimby, 70 
Ill. 899. i 


60. Mlvh.* MarshaU v, imiiw, 46 K. 
W. 047, 47 N.U% 516, 82 Mlrh. 518, 

67. Ala.-"Sa!tmarsh v* Smith, 22 
Alii. 404. 

ea Kl>,—Nreison V, (artirire County, 
219 K.W. 225, 56 K.a 729. 

51 O.J. p t?0 note 2. 

OhUdxeft o2 ovmep 

(1) Cnder mmn etatutory pruvl- 
ftlotm. It hail been held that dUUlHm 
of deoeaned owner of homoMtead, who 
aleo left a widow* may maintain an 
action to have their title determined, 
--Naiman v. Bohlmeyer* 180 K*W, 
829, 97 Keb. 581. 

(2) However, It hat «l6o been held 
that a daiurhter ie not entitled to 
cancellation of dlvoroe decree entered 
in favor of wife mrainet deceaeed 
hunband during hie lifetime «• oloud 
on dAuirhtor*e title and rifht to nee 
of homoetead oooupied by mother 
and father prior to divorce on ground 
that court wae without luriidicUoa 
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t« ••nti'r !’»uff«tr4 V. 

wuii.miti 70 'r*.S4 07 . «•>« *»ki. <«. 

09. Win.' MH<llK*n v. tVniMh. 93 

Win. 601 . 

SI (U. » tT» nnt* 7. 

TO. M«>. llrnKK V. (til'll, I*!* H W, 
2(1 491’ Hkhii V. Wtirll.l, !•! MW 
20 SO, 332 Mih 97 . 

71 . Mil. Kkaii V. Wwntret, if (t\V. 

20 60 . 8 S 3 Mu. 27 . 

7>. InO." 'MnntM. t'lMu., tn<^. v. M*niA 
CtAU. ot M«n(» Ubtuu, it 3i.l(.3d 
094, 917 liiO, 961. 

amnuUar oUmto ft<m ttf* (MT twMI 
flolntiic who iUMnrt.4 «i>ri»ln llin« 
Ited rlKhUi to unn of l.nO o. o 
•at MkO wwoHwO rtulit to twvn «ta. 
•ra WMtuOad 3iwn ualBir th. ImiO for 
Waolflo puFpcMHM (MuM B«Ml mMotiiln 
atatutonr •oUon to «nt#t tltla..- Hun- 
t» csmm, itw. 7. SMtta tnmw nt «kb» 
ta Claua, inioaa. 
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of the fee Thus, it has been held that a lessee 
under a lease for a fixed period, renewable forever, 
who has exercised an election to renew and ofifered 
to pay all arrears of rent due, may maintain an ac¬ 
tion quieting his title to a permanent leasehold.^® 

§ 24. - Interest as Mortgagor or Mort¬ 

gagee 

a. Interest as mortgagor 

b. Interest as mortgagee 

a. Interest as Mortgagor 

In a Jurisdiction where the legal title remains In the 
mortgagor, a mortgagor In possession has been held 
entitled to bring an action to quiet title against the 
mortgagee asserting legal title to the land. 

In a j'urisdiction where the legal title remains in 
the mortgagor, a mortgagor in possession may main¬ 
tain an action to quiet title against the mortgagee 
asserting legal title to the land.*^® Furthermore, it 
has been held that a grantor of a trust deed to realty 
given as security may be entitled to bring an action 
to quiet title to such property.'^'^ Also, where title 
to property is held by a person named by a creditor 
holding possession under a contract to reconvey 
when reimbursed for his expenditures, an action to 
quiet the debtor^s title may lie when the creditor has 
been fully reimbursed.^® A statute providing that, 
when an action to enforce a mortgage is barred by 
the statute of limitations, the owner of the land may 
maintain an action to quiet title and to have the 
cloud removed applies where a deed given as security 
was made directly to the creditor by one who held 


the title for the debtor.^® 

After foreclosure. As a result of the foreclosure 
of a mortgage, the mortgagor, or one claiming under 
him, may be divested of such title or interest in the 
property covered by the mortgage as would enable 
him to maintain an action to quiet title thereto.®® 
So a mortgagor who has failed to redeem within 
the statutory period, and docs not ask to redeem 
after the expiration of such period, or allege any 
facts entitling him to do so, has no title to quiet. ®i 

b* Interest as Mortgagee 

While In some jurisdictions, a mortgagee or his as¬ 
signee has been held to have sufficient title or Interest 
In the property Involved to maintain a suit to quiet title 
thoreto as against adverse claims, In other Jurisdictions, 
It has been held that such an action ordinarily may not 
be brought by the mortgagee. 

In those jurisdictions where a mortgage is re¬ 
garded as passing the whole legal title to the prop¬ 
erty, a mortgagee®^ or his assignee®® has sufficient 
title or interest in the property involved to main¬ 
tain a suit to quiet title thereto as against adverse 
claims. However, in those jurisdictions where a 
mortgage is not regarded as passing the legal title 
to the property, and an equitable title in plaintiff is 
not sufficient to support an action to quiet title, it 
has been held that such an action may not ordinarily 
be maintained by the mortgagee.®* So also, where a 
mortgage docs not create any estate or interest in 
real property, a mortgagee may not bring the ac¬ 
tion,®® and this is true where, under the statute, a 
mortgage conveys no title, legal or equitable, to the 
property described.®® It has also been held that the 


Black Co. V. Ferrell, 85 644. 76 

W.Va. 300. 

61 C.X p 170 note 8. 

7a. Cal,—lianflrfltalt v. Mitchell, 6 
P.2d 646, 118 CahApp. 407. 

61 C.X p 170 note 4. 

Statute oonivtnied and applied 
Under statute provldinR* that an 
action may be brought by any person 
against another who claims an es¬ 
tate or Interest In real property ad¬ 
verse to him to determine such ad¬ 
verse claims, a leasehold interest in 
real property is suillclent to main¬ 
tain action,—Langstaff v. Mitchell, 6 
r.2d 646, 110 Oal.App. 407—61 C.J 
p 170 note 4 [a], 

7B* Ohio.—Foster v, ESIllson, 12 Ohio 
Oir.Ot,N.S.. 300. 81 Ohio Clr.Ct 
618. 

70. Ky.—Shemeld v. Day, 00 HW. 
646, 2g H:y.Ii. 764. 

77. Oalri-Blshop r. Morrow, 66 P. 
2d 1216, 12 Cal.App.2d 720. 
Although legal title vests lu true- 
tee, where trust deed is given as se^ 
ourlty for debt the grantor neverthe¬ 


less rotalns sufllcient Interest to 
sue under statute providing that an 
action to quiet title may be main¬ 
tained by "any person who claims 
an estate of inheritance," etc., and 
who is in possession.—Cherles A, 
Warren Co, v. All Persons, etc., 06 P. 
807, 168 Cal. 771. 

78, ICan.— X>oty v. Shepard, 168 P. 
1, 08 Kan. 800. 

78. Kan.—Jones v, Hammond, 235 P. 
857, 118 Kan. 479 

80. Ala—Harper v. OCate, 178 So. 
802, 236 Ala. 821. 

Iowa.—City of Dubuque v, Fischer dc 
Co., 246 N.W. 758, 216 Iowa 438. 
Notwithstanding reservations la 
sahseqaent contracts and deeds, 
where mortgagor mortgaged realty 
without reservation of strip of land 
along river, and mortgage was fore¬ 
closed, mortgagor was. without title 
to strip 80 as to enahle him to bring 
action to uuiet title thereto.—City 
of Dubuque y. Flsoher 4b Oo., suoDva. 
Where right to redeem from tsn sale 
paesed 

Where mortgagor's right to redeem 
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from tax sale passed to mortgagees 
by virtue of foreclosure decree, 
mortgagor had no right or Interest 
which could pass by deed, so as to 
permit grantee thereunder to main¬ 
tain action to quiet title against 
mortgagees and purchasers at fore¬ 
closure salo whose right to redoom 
from tax sale had not terminated.— 
Potter V. Fntlor, 163 P.2d 400, 41 
Cal.App.2d 710. 

81. Idaho.—Stelnour v. Oakley State 
Bank, 262 P. 1062, 46 Idaho 472. 

89. Ark,—Xiove, v. Bryson, 22 S.W. 
341, 67 Ark. 620. 

83. Md.—Polk V. Xleynolds, 31 Md. 

xoe. 

84i. Utah.—Fielda v. Oobbey, 62 P. 
1020, 22 Utah 416. 

SB. H.T.-HBtlokltr v. Eyan, 61 N.T. 
S.2d 708, 270 App.Div. 962, appeal 
dsnied 64 ;]br.r,S.2d 014, 27 APP.D1V. 
767, appeal dismissed 70 N.B}.2d 
646, 206 K.T. 785. 

86. Fla.’-^Oook V, iPontlous, 128 So. 
766, 08 FXa. 378—Peninsular Haval 
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grantee in a deed, absolute in form but in fact an 
equitable mortgage, may not maintain a bill to set 
aside as a cloud on title a subsequent deed from his 

grantor.87 

On the other hand, where cither a legal or equita¬ 
ble interest is sulTicicnt to authorize the action, an 
action to quiet title against adverse claims may be 
brought by a mortgagee, although the mortgage 
gave him merely a lien on the property,*® and this 
IS true where the statute authorizes an action by 
the “holder of any lien or incumbrance on latnl, al¬ 
though not having legal title or possession.”*® So 
it has been held that a trustee in a mortgage, who 
has not the legal title entitling him to pos.Mcssion, 
may sue to cancel deeds of adverse claimants in 
possession, where he has no adequate remedy at 
law.®® 

A mortgagee, under a purchase-money mortgage, 
may not bring a vsuit to quiet title to the property in¬ 
volved, on default of the purchaser, under a stat¬ 
ute providing that a mortgage of realty shall not 
he deemed a conveyance, whatever its teim.s, so a.s 
to enable the owner of the mortgage to recover 
possession of the property without foreclosure and 
sale.®'!' Also, where a statute declares that there 
shall be but one action for enforcement of any right 
secured by mortgage, It has been held that a mort¬ 
gagee's remedy against the mortgagor is not by 
action to quiet title, but by suit to foreclose,®® al¬ 
though it has also been held that one who has the 
status of a mortgagee-trustee may prosecute an ac¬ 
tion to quiet title to the mortgaged property, on the 
failure of the mortgagor-beneficiary to pay sums 
advanced, and that he is not required to bring an 
action to foreclose the security.®® Under .some stat- * 
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utory provisions, plaintiff is the beneficial owner of 
land entitled to maintain an action to quiet title 
thereto and not relegated to the remedy of fore¬ 
closing bis mortgage where, with the intent to 
CKeeutc a specific jdan to sell the I.ind, he transfer.«» 
the immediate title to the pioperty to a selling agrnt 
who executes a note and mortgage hack to plain- 
tilT to facilitate that purpose, and the .selling agent 
retains title thereto in violatuui of the etmtract on 
termination of the agency.®'* 

After conveyance, unth mvranty of title, hy 
mori(ja(jec, A mortgagee* after conveying the mort* 
gaged premises with a warranty of title, may sue to 
relieve the premises from a cloud aliVeting his 
rights under the moitgage, and therel^y piotcct the 
title conveyed an<l warranted.®*> 

§ 25. Easements 

Under eoma etatutnry provlHldns the ef sn 

easement htie been held te have the rluht to bitob an 
notion to quiet title, but under other statutory provN 
•Ions iuoh right ha« barn hftd not to enint, 

The holder of an easement ha*» been held to have 
the right to bring an action to quiet title utnlef a 
statute giving a right of action to anyone in peace* 
able posse.ssion tif lamK anrl rluiming to <iwn them,®® 
Ifowever, a statute pr«ividing for nn actum tf» de^ 
tennine the validity tif adverse claine* hy one in 
po.ssession of a freeholtl estate has l»een held not to 
include a party in t!ie enjoyment of an easement,®*^ 
and the same rule has I wen held tn a|»ply to an 
tiou under a statute provUling t!iat an action may 
he brought hy one claiming luiul in fee, or fur life, 
or for a term of years not less than a stated nutuher 
I of years.®® 


Stores Co. V. Cox, 40 5U>. 101, 57 
Fla. 605. 

‘87* TT.S.—Orernbftnk v. KerKUwon, C 
aril., 6S F. 18. 

es. ff.tl.—Kewtott V, McOe<^, X40 K. 
W. 262, 21 S.T>. 216. 

61 O.jr. p 180 note 26. 

WlB.—Wilson V. noowor,’so K, 
W. 773, 72 Win. 420. 

80- U.8—Continental Trust Co, v, 
Tallassee TsXXn Mjfg. Co., P.O.Ala,, 
222 F. 664. 

01. Colo.—Pope V. Parker, 271 P, 
1118, 84 Colo. 636. 

00. Cal.—Scott V. Woodworth, 167 
P. 643, 34 Cal.App. 400. 

;03. Cal.—^xraimo v. PeB^aultou, 126 
P.2d 346, 20 Cal.2d 840—irujfh«« v. 
Komtved, 21 P.2d 417, 218 Cal. 3. 


04k. Waeh.-'-Stnndrlnir r, Mooney, 

327 p.2a 401, 14 Wauh.2d 230, 
lUaeoA tor rule 

Wlioro mortsrmre of pr^itperty con¬ 
voyed by plntntllfM to their neiitiiK 
airent won not Intended to serure nn 
oiaifratlun to pny plnlntlffn for thi^ 
property eonveywl hut to coimtrue- 
tlvely notify third partlee of plnln- 
tlffH* interest, fact that plainttffn 
held the mortjraire waa immaterial 
with rftspeot to ^laintlgM' rlaht to 
maintain action to qutot title airalnst 
thuir aeilinfr aaont, and In aueh oaae 
where plaintlCTa' aoUlnip agent hold- 
inir loftal title and another posaesiiod 
no equity In property remainlnir un¬ 
sold for which the seninir airant had 
exocutod mortsraire to plalntltth, aeil- 
Inir aaont was not entitled to euatom- 
ary mortaayor*a period of redemp¬ 
tion* 20 that there wae no injusUoe 


In permittinir plafntirre to enf«r«»e 
their nummary rtiutrafc’tunl r**mertv 
of forfeittire hy otUm to qnlrt title 
ImUend of recintrinK th**m t« f«fe- 
ohme their mortiraao.' tltatidftna v. 
M»c»ney« aupra. 

0(h tnrt. tndtannpotia v, t*«iti*d 
ITeahy. tnmreU Kstennlon, 63 NJ«f, 
716, 3t$ Ui4,M»P> 61®. 

00, Ala.» Oaton v. ItaadUnd* 41 Hu. 

610, 164 Ala, 6U8. 

01 OmT. p m imre 34, 

07. Mans. Minot v. Cottlnt, <0 K.ft. 
610, 176 Mean, 223. 

Subject matter of action to quiet 
title or reittuve rloua wee mipra | 3. 

Mb hr.r.*^^CoitauUaated trm v. 
Kow Torte. 66 N.W, 711, 166 K.t. 
62—Vandervror iVaaiiinga v, Ita- 
palje* U7 K^ITJ, «li* 111 AppMt. 
io$. 
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B. POSSESSION" OP PLAINTIFF 


§§ 26-27 


§ 26. Necessity 

The necessity that plaintiff have possession of the 
property in order to maintain a suit to quiet title 
or remove a cloud thereon is discussed infra §§ 
27-31. 

Examine Pocket Parts for later cases. 

§ 27. -When Title or Interest Legal 

a. In general 

b. Exceptions 

a. In Geneial 

Ab a general rule, possession of the land by the 
plaintiff Is prerequisite to his maintenance of a suit to 
quiet title or retmove a cloud on title. 


As a general rule, a holder of the legal title to 
lands must, in order to maintain an action to quiet 
title or remove cloud, be in possession of the land 
when the action is institutcd,^^^ since, where de¬ 
fendant IS in possession, the remedy at law by ac¬ 
tion of ejectment ordinarily affords a plain, ade¬ 
quate, and complete remedy;! j^ut in some states 
which have no separate legal and equitable jurisdic¬ 
tions, and in which the courts may give either legal 
or equitable relief as the facts demand, an action 
to quiet title or remove a cloud on title may be 
brought by a person out of possession.^ Under some 
statutes plaintiff must have actual or constructive 
possession 3 Want of possession is not excused by 


99. U S.—Wood V. Phillips, C C.A,N. 
C., 60 P,2d 714—Browns v. Pool, 
O.C.A.N.C,, 44 F2d 126, certlonarl 
•dontod 61 S.Ct. ISO, 282 U.S. 893, 73 
L.Ed. 787—^Donlnon v Keck» CC.A 
Nob., 13 F.2d 384—Brock v Barns- 
4aU Oil Co, B.C.Tex, 22 P.Supp. 
78C—XJ. a V. Standard Oil Co. of 
California. DCCal., 20 F.^upp. 427 
—Tjr. S. V. McIntosh, D.CVa., 2 F. 
Bupp. 244, rchf^aring* denied 3 F. 
Bupp. 716, appeal dismissed, C.O,A., 
McIntosh V. tJ. S., 70 F.2d 607, cer¬ 
tiorari denied 66 B.Ct 101, 293 U. 
B. 580, 79 LFd. 082. 

Ala.—Freeman v. Lewis, 36 Bo.2d 
309, 261 Ala. 75—Corrett v Brow- 
ton, 26 Bo.2d 168, 247 Ala. 490— 
McDonald V. Birmingham Trust St 
Bavlngs Co, 194 So. 839, 239 Ala. 
869—^Ilobflon v. liobertson, 138 So 
648, 224 Ala. 49. 

Ark.—Weaver v. Gilbert, 218 S.W.2d 
363, 214 Ark. 800—^I.«owo v. Cox, 104 
B.W.2d 802, 210 Ark. 160—Glnglos 

V. Boffors, 176 B.W.2d 102, 200 Ark. 
•915—^Patterson v. McKay, 160 Sw 

W. 2d 196, 202 Ark. 241. 

Colo.—^Fronch v. Golston, 100 0?.2d 
681, 106 Colo. 678. 

O a.—Greenwood v. Btarr, 163 S.F. 
600, 174 Ga. 603—Thomas v 

Couch, 166 B.K. 200, 171 Ga. 602— 
Morris v. Mobley, 156 B.B, 8, 171 
Ga. 824. 

tn.—^MoGookey v. Winter, 46 l5',D2d 
84, 881 Ill* 616—Nelson v. Bums, 
255 ni.A(pp. 814. 

‘jECan.—Penn Mut. Life Ins. Co. v. 
Tlttel, 111 P.2d 1116, 168 Kan. 530, 
rehearing denied 114 P.2d 812, 168 
Kan. 747. 

Ky.—Wood V. Gorman, 211 S.W.2d 
424, 807 Ky. 580—Justice v, Btaton, 
168 e.W.2d 471, 291 Ky. 179—Mid- 
dlesboro Town St Land Co. v. Lou¬ 
isville 6b N. B. Co., 120 B.W.2d 894, 
274 Ky* 756—Combs v. Jones, 51 
S.W.2d 672, 244 Ky. 612. 
Hass..<-d>aley y. Daley, 14 N.K.2d 
118, $00 Mass. 17. 


Mich—Crawford v. Hamrick, 42 N. 
W2d 761, 327 Mich 691—F<‘athcr- 
ston V. Pontiac Tp., 16 N.W,2d 689, 
310 Mich. 129. 

Miss.—While V. Turner, 19 So.2d 826, 
197 Miss. 205 

N.J.—Miller V. notch, 34 A.2d 143, 
134 N.J.Bq. 28—Mfltato of Gilbert 
Smith V. Cohen, 100 A. 301, 123 N. 
J.Bq. 419. 

Ohio.—Ilaban v. Suburban Homo 
Mortg. Co., App., 67 K.Iil,2d 97— 
Harris v. Paul, 174 N.IQ. 015, 37 
Ohio App. 200. 

Okl.—Corpus Jtirls cited in Marshall 
V Ward, 28 P.2d 1001, 107 Okl. 
183. 

Pa.—Buck V, Brunner, 74 A.2d 628, 
167 Pa.Supor 143—Llddlck v. Lou¬ 
den, Pa.Dlst. St Co. 402—Statlcr 
V. Babcock Lumber Co., Com.lU., 10 
Monroe I^.Ii. 128, 14 Bom.Leg.J. 127 
—^Wogor V, Rhoads, Com.I>l., 57 
Montg.Co. 364. 

m.—^Barone Lumber Co. v. Bowdon, 
163 A 308, 61 n.I. 100 * 

Vt—Scully V. Dermody, S A2d 676, 
110 Vt, 422. 

Wash.—^Dungoness Comotery Ass’n v. 
Lotsgesell, 24 P.2d 81, 178 Wash. 
681. 

W.Va.—^Flynn Coal St Lumber Co. v. 
F* W. White Lumber Corporation, 
167 SB. 688, UO W.Va. 263. 

61 C.J. p 180 note 42—21 C.J* p 65 
note 77. 

Statutes dispensing with necessity of 
possession see infra 59 112, 80. 
Statutory bill 

Bill in equity to establish title to 
realty which disclosed that respond¬ 
ents were in possession of property 
could not be maintained as a stat¬ 
utory bill in equity to quiet title.— 
Freeman v. Lewis, 86 So.2d 809, 261 
Alsu 75. 

1. ITUS.—Harlan y. Bparks, O.CJLK 
M.. 125 F.2d 502—Wood v. PhilUps, 
C.aAN.a, 50 F.2d 71i—Barnes y. 
Boyd, D.O.W.Va*, 8 F.B.upp. 584, af¬ 
firmed, aCA., 78 F.2d 910^ oertio- 
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ran denied 66 SCt. 550, 294 XT.B. 
723, 79 LBd. 1254, rehearing de¬ 
nied 55 S.Ct 647, 295 U.S. 768, 79 
L.Ed. 1708. 

Ala.—Freeman v. Lewis, 36 Bo.2d 
309, 251 Ala. 75—Tyler v. Copham, 
16 So.2d 316, 245 Ala. 161—Lamp- 
kin V. Strawbrldge, 11 So. 2d 130, 
243 Ala 658—Wood v. Curry, 8 So. 
2a 822. 243 Ala 136—McDonald v. 
Birmingham Trust St Savings Co., 
104 So. 839, 239 Ala 369—Price 
y. Hall, 147 Bo. 166, 226 Ala 372. 
Ark.—Winkle v. School Dlst No. 81, 
indoponaonce County, Ark., 221 B. 
W.2d 884, 216 Ark. 670—Fisk v, 
Magness, 98 B.W.2d 958, 193 Ark. 
331. 

Okl.—Corpus Juris cited in Brldwell 
V. <}0CMke, 192 X\2d 066, 658, 200 
Okl. 244. 

Wyo.—^Ilubor v. Delong, 91 P.2d 63, 
64 Wyo. 240. 

61 aJ. p 182 note 48. 

Bight to trial by Jury 
Where the title is purely a legal 
one and defendant is In possession, 
the remedy at law in plain, adequate, 
and complete, and an action of eject¬ 
ment cannot be maintained under a 
guise of a bill in equity to quiet ti¬ 
tle or remove a cloud. In such esuse 
the adverse party has a oonstltutlon- 
al right to trial by Jury.—Winkle v. 
School Dlst No. 81, Independence 
County, Ark., 221 B.W.2d 884, 216 
Ark. 670—Lowe v. Cox,, 194 S.W,2d 
892, 210 Ark. 169—Olngles v. Rogers, 
176 S.W.2d 192, 206 Ark, 915—Pat¬ 
terson y. MoKay^ 150 B.W.2d 196, 202 
Ark. 241—Fisk v. Magness, 98 S.W. 
2d 96$, 193 Ark. 281—Pearman v. 
Faarman, 222 B.W. 1064, 144 Ark. 
528—61 O.J. p 182 note 48 [bj. 

8. Texu—Day Land St Cattle Co. v, 
State, 4 B.W 865, 68 Tex. 626— 
Johnson v. Miller, Clv.App., 178 
B.W.2d 280, afilrmed 177 3.W.2d 
249, 142 Tex. 288. 

8 . Ala.—BU, pfUPte Proctor, 22 Bo. 
2 d 896, 247 Ala. 188. 
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the hardship of taking possession.* However, in an 
equitable proceeding to remove a specific cloud 
from the title, possession has been held not neces¬ 
sary.® 

Adwission of want of possVession, The bringing 
of cjoctniont in a federal court is not an admission 
by plaint ilT that he is not in possession of the land, 
so as to preclude him from maintaining a suit to 
remove a cloud on title, where the law of the state 
in which the federal court is located does not require 
a person to be out of possession in order to maintain 
ejectment.® 

b. Esiceptiona 

(1) In general 

(2) Existence of other equitable grounds 

for relief 

(3) Holders of future estates 
(1) In General 

Tho rufd requiring the plalntUT to be In poteeselon 
of the lend In ordpr to maintain a eutt to quiet tltio le 
subject to exception where epecial circumetancee warrant 
a departure, ae where a plaintiff out of poeaeeaion la 
permitted to sue becauee hie legal remedy Is inadequate. 

The rule requiring plaintiff to ht in possession of 
land before he may bring suit to quiet title thereto 
or remove a cloud on the title thereof, as discussed 
siupra subdivision a of this section, is subject to cer¬ 
tain exceptions where special circumstances war¬ 


rant a departure from the general rule.'^ Sn«'h an 
action will lie without plaintilV.s pohs<*^sie»u ot the 
land when plamtitf holds the h'l^al title tindei Mieii 
circumstances that there is no a<lequate lenuMly at 
law available® A inoilganee not in pos*es.si(»n and 
having merely a hen may mainf.iin an aetum t<i 
remove a cloud from such hen, even though tin* 
statute authorizes an action to (luiet title or t'lunovr a 
cloud to be brought only by one in possession, there 
being no rcmetly at law.® b*oi the same reastm, 
wheic a vendee is in poss<*ssion of tin* land under a 
conltact of sale, but refuses t<» aeeept title beeame 
of an adverse claim by tlefendant, the vendor inii> 
maintain a bill t(» quiet title.’^® Where neither i>;ut\ 
has possession, there is no a<Ietinat<* reuu*»ty «it law, 
and hence equity has juristlietiond^ 

(2) ICxistenee of Other lopiitaldr Ortamds 
for Relief 

The rula requIHtig tha ptathtlff to puoaoaafqn of 
property Iti order to sue to quIM title thefoto le ln»»p* 
pllcable where there te eoine other apecUl ground for 
equitable Jurisdiction. 

The rule requiring plainlilT to be in possesshm 
does not apply where some other special ginund fttr 
equitable jurisdiction is shown, tir tlie prhnaiy 
relief sought is Imsed on some ilisiiuet of 

equity juriMlietion and the rein«>\al of a ehaut anil 
the quieting of title i.s sought only as an incident 
to that relief.*® Ilcnce etpiity will eniettaiii a bill 


4- tl.S.—^Northrrn 11. Co, v. 

Amackcr, Hunt., 40 K. SSO, 1 0.0.A. 
346. 

61 C.J. p 183 noto 46. 

5. Colo.—^ItarrlHon v. City and Coun¬ 
ty of t)«nvor. 7$ a\2d 1110, 102 
Colo. 08. 

60 xr,S.-^*Aoord V, WoHtern Toea- 

llontiiM Corn., O.G.W.Va., 156 

0R0, omrmc'd 174 je. 1010, 08 C-CA. 
626, errUomri denivU 30 S.Ct 408, 
216 U.8I. 607, 64 LMd. 346. 

7. Ca.-^inirton v. Hart, 66 S.1Q,2a 

604, 200 Oft. 87—Mt'Dawlel V, Hag- 
hy, 51 S.W,2d 806, 204 On. 760— 
Offleaby v. OirlOMby, 32 S.I0.2d 906, 
108 an. 364. 

R.r.—l5arone liumhar Co. v, Sowden, 
153 A. 308, 61 II.I. 106. 

9. Ala.—Oorpui JUrle oited in 
Tlmxna v. Scott* 27 So,Sd 487, 480, 
248 Ala. 286—Oorptm ffurle oited in 
McDonald v. BlrminsrhAm Truet dt 
SavlnfiTH Co., 104 So. 838, 841, 289 
Ala. 360—Dunn v, Donoelrr, 1T8 
So. 40, 236 Ala. 260. 

K.X—Dstate of Gilbert Smith v. 

Cohan, 106 A, 861, 128 N.J.ZOq. 410. 
Wyo.—Ohio Oil Oo. V. Wyoming 
Asenoy, 170 P,2d 772, 63 Wyo. 137. 

61 CJr. Ip 183 noto 50. 

JSoiiesatott not of eeseaoe 

JurJadictlon to irrant oqultable ro^ 


lief affainiit a eloud on title in 
^rrounded in need for proteetlon of 
eomplalnaut’K title ajfralnet injury or 
voxatlouM enilmrraenmeut that may 
now from InHtrument or proeeerttnK 
eonHtllutiuir th(» cloud, and pmiHeH- 
Hlou is ncit of the eenem^o of rlirht t<» 
that relief.—Katfttft of CUbert Smith 
V. Cohen, 106 A. 361, 123 W.J.Kq. 410. 

Optiomor* who were not in 
elon could maintain a euit in equity 
to caneel an option an a cloud on 
title even if renimndent’a claim of 
title under alleKed cloud wn» IokhI 
rather timn aqultahle* where reapond- 
ent wae allesed to be a nonrenldent 
of the Btntis not eutdect to auit in 
personam unless he made n volun¬ 
tary atpimaranee, ainoe an action In 
ejectment asainat hia tenant in pen- 
MCHttlon, if any, would not bind him, 
and optionora had no adequate 
dy at law.-’^'McDonaid v. Itlrminiiliftm 
Truat Savlnga Co., 104 go^ 120, 
239 Ala. 860. 

9. Wyo,—Cheaney v. Valley Dive 
Stook Co.^ 244 IK 216, 84 Wyo* 878, 
44 A.U1t* 1266. 

10. Pa.—lleppenataU Deng, H A* 

901, 217 d>a. 491, U Z4.Xi.A.,N.S., 
662. 

Z\>aaeaaton of vendee ae poaseialon 
of vendor aee infm | 92 d*' 
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11> TT.ff,' TtiKNin. OH. «,<*.> t*n. v, 

rwtMH'y, “jua K, nt. »,■ 

tlrm«u, aa K 

la. ir.M.- tf. fl. V, iKitiiiUrit *>jl 

tit OiHtfiirttln. IM'.i'tal,, au 
427. 

<lll.'-'OK)nnl»y v, OMt.iHy. N.K.Sil 
9(IS, lOK (tH, i'HH'i V. Ktuwti. 

15 H.H.ad aafi, la*/ o... f,n Mum' 

V, 15S H.H a. in Hit, VSi 

- Hwwt V. Arlin., 197 M.K. 593. 
ia» On. m. 

Ky. • W»U»«w V. Tbonm**, t4# «.W.a<l 
625, axB K}^. 77«. 

St 0 .jr. ,* 154 m<t« 68 , 

XoaMl hu»»Mltr of irnuatov 
tin. -Huritm v. U»r«. 56 llRsa 614. 
Bos Uft. 67' ’I9HI. V. Mrown, 15 8. 
14.SS 60S. 103 (in. 266, 
iMwUtatest •ffon t» »piwaiwt»t* tUl* 
An iu>4i«n tu (tulnt ttit* nmy t*. 
nMlRtnlnM) Uy »nn who I* nwn.r uf 

nw4ty blit not in tMn’>«»iwlun nbrn 
iw •ffurt ia iimSt* nn th» ,uirt ut th* 
dnfondimt to m»I»> nnd (rnuSutniiUB 
Mipimirbittt imrtlfulHr tltln uu> 
S«r wbtoA tbo pliMatlA 
MtmnoMr v. HtiMln, 171^ M.W.Sa t<*o«, 
390 Kjr, 5'..WttttMR« V. VboniKN i4* 
8.W.M 69S. 335 Kjr. 775, 

Void d9e4Ul 

•abjoot mnttw ot blU to •4iu4i«* 
void <i««d« wboroltf tbTM dovnwvo 
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to have canceled as a cloud on title an instrument, \ action unless they show some special or exceptional 


the execution of which is shown by proper aver¬ 
ments to have been procured by fraud, notwithstand¬ 
ing plaintiff is out of possession.^s The cancellation 
of the instrument under which defendant claims 
must be the main relief sought, and must be based 
on an equitable ground other than the fact that it 
covers the land in controversy.^^ However, the 
alleged necessity for an accounting will not confer 
jurisdiction of an action to quiet title where plain¬ 
tiff is not in possession.^® 

(3) Holders of Future Estates 

Ordlnarlty the holder of a future estate, such as a 
remainderman, may bring suit to quiet his title even 
though not in possession of the property. 

The general rule requiring plaintiff to be in posses¬ 
sion at the time the action is commenced is subject 
to an exception m favor of the holder of a future 
estate, such as a remainderman or reversioner, who, 
pending the possession of the life tenant, can main¬ 
tain an action to quiet his title,i® unless the holder 
of the future estate has an adequate remedy at law, 
in which case he may not sue to quiet title without 
possession,!'^ 

On the other hand> it has been held that remain¬ 
dermen out of possession cannot maintain such an 


occasion for invoking the aid of equity 
§ 28. -When Title or Interest Equitable 

A plaintiff out of possession may sue to quiot title 
where his title Is equitable instead of legal, where 
such a title is sufficient to support the action. 

Wlicre plaintiff's title or interest is an equitable 
one, possession by him is not necessary to equitable 
jurisdiction.!® This rule does not apply, how¬ 
ever, where an equitable title is not sufficient to 
support the action,®® nor is the nile applicable where 
an equitable title is sufficient to maintain a statutory 
action of right in a court of law.®! 

§ 29* Statutes Dispensing with Posses¬ 

sion in General 

Under statutory provisions expressly or impliedly 
dispensing with the necessity of possession, a plaintiff 
out of possession may maintain a suit to quiet title or 
remove a cloud thereon when the facts bring the case 
within the purview of the statute. 

Where statutes expressly or by necessary implica¬ 
tion dispense with the necessity of possession by 
permitting a plaintiff out of possession to bring 
suit to quiet title or remove a cloud thereon, he may 
maintain tilic action in any case falling within the 
purview of such statutory provisions,®® but not 


conveyed their interosts in tract to 
wrantoca who were attcxnptlnflr to 
truHtrate a schomo acted on by all 
Uevt.soes to save property was with¬ 
in original ffeneral Jurisdiction of 
equity to remove a oloud from title, 
nobwilhatanding grantees wore In 
poasoBnlon of part of tract under 
lease made by dooedont’s executors.-— 
ICatato of Qllbort Smith v. Cohen, 190 
A. 301» 128 K.J.lSq. 419. 

13. Ca.—McrDaniel v. Bagby, 51 6. 
W.8d 805, 204 Oa. 7B0—Sweat v. Ar- 
line, 197 S.XO. 898, 186 Ga. 400 
W.Va.—rutnam Co. v, Fisher, 36 S.K. 

2d 681, 128 W.Va. 383. 

51 C.J. p 185 note 66. 

X4. Ky.—Cumberland Co, v. Kelly, 
160 S.W. 1077, 166 Ky. 397. 

16- tr.'S, —^Bearden v. Benner, C.C 
Oa., 120 F. 690—Hanley v. Kansas, 
etc., Coal Co., CC-Ark., 110, F. 62 
Id. TJ.S.-—O^piU 3tirU oltsd in 
Howth V. Farrar, C.CA.Tox., 94 
F.2d 654, 059, rehearing denied 96 
F.2d 1005, certiorari denied ^9 €. 
Ct 75, $00 tr.B. 599, 83 L.Bd. 880. 
AUu—-Teal v. Mixon, 169 477, 233 

Ala, 23. 

Ky.—Broaddus v. Tevie, 177 S.W'.2d 
901, 297 Ky. J68—Superior Oil Cor¬ 
poration V. .^oorxi, 47 S.W.2d 978, 
242 Ky. 814. 

draarliw olted lA Marshall 
V. ■Ward. 23 B.2d 109Xi 167 Okl, 182. 
51 C.X p 1:86 hote 69. 


17. Ala.—^Moseley v. Monteabaro, 17 
So.2d 667, 245 Ala. 475. 

Brandxaant sale by life tenant 
Whore life tenant exorcised power 
of Male in fraud of rights of r»*main- 
dermon, who were not in poMMOHMion, 
such fraud was oognisaltle at law 
and remaindermen had an adequate 
remedy at law by Q*ction against 
vendee to recover posscsKlon there¬ 
by precluding suit by remaindermen 
I against vendee to remove a cloud 
i from title.—Moseley v. Monteabaro, 
supra. 

18. XJS.—Williams v. Trovident 
Life, etc., Co., W.Va., 242 F. 417. 
155 CO.A 198. 

19. Ala —^MoHonald ▼* Birmingham 
Trust & Savings Co., 194 So 839, 
239 Ala. 869. 

Me.—Corpus ynris oited la Hanscom 
V. Bourne, 177 A. 187, 188, 188 Me. 

■ 304. 

, Minn*--<iorpiUi Juris dted in Union 
Central Life Ins. Co. v. I*age^ 261 
N.W. 911, 914, 190 Minn. 360. 
H.X—SJstate of Gilbert Smith v. 

: Cohen. 196 A. 261, 123 N.J.Kq, 419. 

I 51 O.J. p 185 note 61. 

90. Va.—ai^nn v. West, 49 S.E3, 671, 
103 va. 521, 

61 C.J. p 186 note 62, 

SulAcienoy of title or interest to 
support action see supra ft 17- 
25. 
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91. Iowa.—TTarrlnglon v. Cubbago, 8 
Oreene 307. 

51 CJ-, p 186 note 63. 

99. Fla.—Orimn v. Bolen. 5 So.2d 
.600, 692, 149 Fla. 377—Conway v, 
Wilson, 181 So, 386, 132 Fla. 404, 
Mo.—iramtlton v. L.lnn, 200 S.W.2d 
69, 365 Mo. 1178—St Joseph liftod 
Co. V. Fuhrmolstor, 182 S.W.2d 273, 
353 Mo. 232. 

Keb.—Morse v, Cochran, 268 K.W, 
307, 331 Keb. 424. 

N.C,—Vide V. Winslow, 183 S.K. 760, 
209 N.C. 540. 

W.Va—Bennett v. Neff, 42 S.F.2d 
703, 130 W,Va. 121—Putnam Co, v. 
Fisher, 38 S.F.2d 681, 128 W.Va. 
383—Flynn Coal db I^umber Co. v. 
F. W. White Lumber Corporation, 
157 4il.m 688, 110 W.Va 262. 

Wis,—Hohorty v. lUce, 3 2<r.W.2d 
734. 240 Wis, 889. 

61 C.J. p 146 note 39 [a], p 186 note 
64. 

Olesg legal title 

Under statute, a plaintiff who has 
clear logoi title. to real estate but 
who is out of possession may main¬ 
tain a suit in equity to remove cloud 
on title to land.—‘Bennett v. Keft, 42 
S.B.2d 793 ; 130 W.Va. 121, 

Vlatntur in possessioa 
Action may be brought under stat¬ 
ute by plaintiff who is in posses¬ 
sion.—ISlUsworth Corporation v. 



§§ 29-30 

where the facts lake the case out of the statutc>^3 
or where such statute has been repealIt is 
generally held that plaintiff need not be in posses¬ 
sion where the statute, omitting any reference to 
possession, authorizes the action to be brought by 
“any person” against another who claims an ad¬ 
verse estate or intcrcst.^s Where the statute dis¬ 
penses with the necessity of possession by plain- 
tifl, a landlord may sue to quiet title as against a 
hostile claim of one who has taken possession from 
the tenant, witliout awaiting the Icnnination of the 
lcasc.20 Under a statute conferring jurisdiction on 
the chancery court to hear and determine suits in¬ 
stituted by any person claiming legal or cciuitablo 
title to lands, whether or not in possession, against 
any other person not in possession, plaintiff may not 
maintain the suit as against a defendant who is in 
actual possession of the land Under a statute 
permitting any person in possession to bring an ac¬ 
tion against another who claims an estate or interest 
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therein adverse to him, and permitting sueh aelion 
to be joined with an action to recover 
by any person not in powsscssion, a pliiintiilf must be 
in posscwssiou or must seek juKsse.s.sifm wlnm lu* .sues 
to quiet litlc-^ and it is not necessny that plain¬ 
tiff first secure possession of the really beft)rc suing 
to (pnet title thereto."'*^ 

I 30 . -Vacant or Unoccupied I-andB* or 

Lands Not in Actual Possession of 
Defendant 

Undor tome ttatutet a rH^rton ruAy m*irntAtn n tutt 
to quiet title or remove n cloud thoreoh nUliotiuh not to 
potsftfttlon of the land, whore tuch pruprtty It vacant or 
unoccupied or where the land Involved Is net In the ac* 
tuAt poiioeneion of the defendant. 

Sonic statutes dispense with the necessity of 
possessi()U hy plaintiff where the land which forms 
the subject matter of the action is v.icaiit or un 
occupictl,'*^ while others permit an attion hy a per 
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fitratbuckor, 278 K.W. 381, 184 Nob. 
240. 

Zb. AKUflBBippl 

(1) rosH^'SHlon by complainant or 
nonoecupnury of land 1 h not re<iulr(‘d 
(iH a condition proeedont to rlfdit to 
maintain suit to remove cloud from 
title to land.--Ttroomo v. JaeltHon, 7 
Bo,2d 820, 103 Minn. 00, HurK^^stlon 
of error overruled 8 liki.Od 240, 103 
Miss. 80. 

(2) 10Uh<‘r posHCrtHlon fn complain¬ 
ant or proof that land 1« unoocu- 
ipied la indlHpcnMublo to eondrmution 
of title In oomplalnani,—'nroomo v. 
Jackaou, supra—01 C.J. p 187 note 71 
[d3. 

(3) However, it haa been broadly 
stated that the owner of land ovit 
of poSHosslon may resort to an equity 
eourt to rtmiovo clouds and eonUrra 
title.—IkX'kery v. JZerkowHky, 180 Ho. 
707, 180 MIhh. 31. 

as. Ohio,—Idehtenberffw v. Mllll- 
jfan, 25 N.K.2d 357, 83 Ohl<» App. 
107—Lake Front-hbw»t I^'lfty-Fiflh 
Btroot Corp. v. Oily of 'Cneveland, 7 
Ohio Su^pp. 17, atllrmed 36 N.K.Sd 
196, appoal dinmlascd 38 N,li3.2d 
410, 139 Ohio St 188. 

51 C.jr. p 186 note 64. 

BeanfOAder or vovezsioa 
The statute retatinjr to an action 
to quiet title (dves a right of ac¬ 
tion to one out of posHcssion who 
claims an estate or interest in re¬ 
mainder or reversion in real prop¬ 
erty but it does not give such right 
to one out of possession who ciaimH 
the entire estate.—I.»Ako Front-Mast 
Fifty-Fifth Street Corp. v* City of 
doveiand, supra. 

Ark.—L ow 6 V. Coac, 194 S.W.2d 
892. 210 Ark. 169. 

A6. Cal.r—Thomson v. Thomson, 62 1 


1^2d 308, 7 Cal.2d 871, 117 A.Tt.n. 1 
— 'Martin v. l^aelfle .Mnuthwent Uoy* 
altlea, 108 l*.2d 443, 41 t'al.App.iM 
18Thornton v. Mlddhdciwn Kd 
ueiitlonal Clorporatlon, 70 P.2d 231, 
21 Onl.App.2d 707. 

Nov.—Corpus guris quoted tn AiUlnn 
V, Nevada tUncor, 13 IMd U03, 
1104, 84 NToV. 281. 

N.!".—Uamaoy v, Hnmtwy, 39 KKSti 
340, 224 N.O. ItO motktn v. Mrr- 
chanttC Hank ^ T. <Uk, 125 H.K. 
541, 188 N.U 71b Hiittcrwhlte v. 
CkiUagher, 92 S.I6. 369, 173 K.(\ 
526. 

51 <U. p 186 note 05. 

Xa New Vork 

Prior to the statutory amendment 
in 1943, Ilea! Prop.l^, 6 500, which 
permits a persfm who claims an In- 
In real pn^perty to brltm «« 
action to determine adverse chilmo 
and which omltii the rctndrcmtoit of 
possewnhm, for the mninteitance of 
an action to quiet title or determine 
adverse claimit it was esaentinl that 
plalntini he In poHStamlon," ilnrrlti v. 
Noque. 366 N.V.H, 786, 248 App.niv. 
728- Uidsludm v. rvoplw. 39 N.y.B.3d 
323* 61 (U. p 180 note 43. 

36. Iowa.—Kquitable Idfe Ins. Co. 
V. a (3. Taft 00., 179 N.W, 830, 103 
Xowa 034. 

51 aj. p 186 note 66. 

OIT. Mich*—'J^themton r. rentiac 
Tp., 16 N.WM 689, 319 Mteh. 139. 
Bjsotauttt or tsespass 
Grantor’s heir, not being In pos¬ 
session of land which Imd been con¬ 
veyed to railroad to lut used solely 
for cona traction and matnt«*nam*e of 
railroad, could not maintain btU in 
chancery to establish title to land by 
virtue of alleged reversion as iq^alnst 
defendants In ponsesslon of the land 
under oonveyanco from grantee’s sue- 
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ccMMt»r after ntmiidcnnicnf nf (hr 

land for mltroHd iii»rpie*c», *4n»irt h»lr 
bad nn Hdcqttsfc retitctlv nt Uiw ttt 
ejectment er (re, pa “if* i’lautnid 
namricU* 42 N.U.lId 751. 3.?/ Mich. 
521. 

3th Okl,--*Bt»*ne v. M»rrrlb IM l*,rd 
952, 195 t»kl. P J^hh ou % Jutm* 
son, 77 I*.2d 74;r. It^kl ;u»:i, 

ao. (ikh Vmmg V, (’atnpbell, 16 r. 
3a 85, 18(1 (tlii Cl,5. 

30. ttt, WebPler v. Hall, 3s N.M. 
iUt eV6, 3HH lU. 181 

Or, ■Wllhams v. liartfce, 106 l’.3d 
1022, 185 Or. 388, 

51 O.J, p IK? note lO. 

Hutllclettf*y of iMceir^rtUm ef viM*ant 
land see infra f 22. 

Color of title; tanes 
tt) The tiruve Act estende the re- 
lief under miU« to quiet Utb* fi» rmett 
wheru m> mie la lit lu'luat ,!im. 

if cnriiptainant or thnan under uluun 
ha olaiiti.*i bos bold tiolor nf title amt 
has paid tasca fur iest nr mnru c«m> 
Hmtutive years prm'^rtjinK suit, anti 
to oases where cnmplaittaitt nr he 
and hts privies In claim ba\e i«a]tf 
tfiaes during the wbnle of such pe< 
rbid, and nu other peramt bus paid 
tasen during any part of such perir^d, 
regartlless of statun of actual ptM* 
Meanlort.' -Hlstum v. Hwlft« 9 Hi*. 3d 
891, 248 Ala. m. 

(2) tlndor such statuts the state 
had authrtent eimatructlve 
of land grnntiHt It by federal patent 
to support its suit U quiet title 
thereto* where reMpirndenta had 
claim of title eacept by adverse pn**^ 
session* which was not sumelenily 
proved* or efteetivs In law to show 
title superior to state’s claim under 
patent* and no one was In aottiai 
possession of land* or scrambimg 
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§§ 30-32 


son out of possession when the land is not in the 
actual possession of defendant®*- 

§ 31. -Waiver of Objection 

The objection that plaintiff In a suit to quiet title 
Is not in possession may be waived by defendant, as 
where he seeks affirmative relief. 

The objection that plaintiff in a suit to quiet title 
IS not in possession may be waived.32 Such waiver 
results where the objection is not taken by dc- 
nmrrcr, plea, or answer,or where, after demurrer 
on this ground is overruled, defendant answers on 
the merits.^^ Defendant likewise waives the objec¬ 
tion where he stipulates for the trial of the cause 
before a mastcr.36 

Asking for affirmative relief, A defendant who by 
answer or cross bill seeks affirmative relief on mat¬ 
ters clearly cognizable in equity thereby supplies 
any defect in jurisdiction arising from plamtiff^s 
lack of possession and places the whole cause before 
the court,as where defendant asserts his own 


title and seeks to have it quieted.®'^ However, this 
rule does not apply where defendant sets up his own 
title and possession only by way of defense, and 
does not ask affirmative rclief.^S 

§ 32. Sufficiency 

a. In general 

b. Lawfulness of possession 

c. Possession subject to easement 

d. Possession of vendee 

a. In Greneral 

Ordinarily possession must be actual, as opposed to 
constructive, In order to support an action to quiet title, 
although the rule may vary under statutes. 

Whenever possession is a condition precedent to 
the maintenance of the action, as discussed supra 
§§ 26-31, actual possession or possession in fact, as 
distinguished from constructive possession simply 
by virtue of legnl title, is usually contemplated, 
unless a statute makes constructive possession suffi- 
cicnt.^<^ Ilcnce the general rule is that one having 


to retain or secure possession there¬ 
of, when suit was brought.—Orissom 
V f^tate for Use of Alabama College, 
48 So.2d 197, 254 Ala. 218 

31. Fltk—Sawyer v. Qustason, 118 
•So. 67, 90 Flo. 6. 

61 C.J. p 187 note 71. 

Po.MscBSlon by plaintiff or nonoccu¬ 
pancy of land as prerequisite to 
oonllrmation of title see supra S 
29. 

32. Ark,—Weaver v. Gilbert, 218 S 
W.2d 368, 214 Ark. 800. 

Colo.—^ttocky Mountain Fuel Co. v. 
Clnyton Coal Co., 134 l>.2d 10G2, 
110 Colo. 334. 

Fla.—Jahn v. Purvis, 199 So. 340, 
145 Fla. 354. 

Ky.—Goins v. Catron, 100 S.W.2d 
322, 300 Ky. 583. 

Minn.—Union Central 1-lfo Ins, Co. 
V. Page. 261 N.W. 911, 190 Minn. 
360. 

N.M.—Corpus juris cited In Quintana 
V. Vigil, 126 P.2d 711, 714, 46 N. 
M. 200. 

Okl.—«an V, Pearson, 219 P.2d 617. 
Wyo.—Corpus Juris quoted In liruoh 
V. Penediot, 165 P.2d 561, 664, 62 
Wyo. 21$. 

61 C.J. p 187 note 72. 

83. Ga.—Corpus Juris dted In Ter¬ 
ry y, Fills, 7 S.F.2d 282, 284, 189 
Ga. 698. 

Wyo.—Corpus Juris quoted in Bruch 
V. Benedict, 165 P.2d 561, 664, 62 
Wyo. 213, 

81 C.J. p 187 note 78. 
aPailure to put possession in issue 
Court of equity has Jurisdiction to 
quiet title though land is not ac¬ 
tually in possession of complainant, 
where possession is alleged by bill 


and not put In issue by answer.— 

Campbell Stores v Mayor and Coun¬ 
cil of City of Hoboken, 169 A. 681, 

116 NJXHq, 169. 

34. Wash —Wcathorwax I.iumber Co. 
V. Uay, 80 P 776, 38 Wash. 546. 

Wyo—Corpus Juris quoted In Bruch 
V. liencdict, 166 P 2d 661, 664, 62 
Wyo. 213. 

36. US,—Sanders v. Bivorside, 111, 
118 F. 720, 66 O.C.A, 2-40. 

Wyo.—Corpus Juris quoted in Bruch 
V, Benodlct, 165 I>2a 661, 664, 62 
Wyo. 213. 

36. Ark.—Weaver v. Gilbert, 218 S, 
W2d 3B3, 214 Ark. 800. 

Colo—^MacKonzJe v. Corley, 29 P.2d 
1044, 94 Colo. 263. 

Flo.—Jahn V. Purvis, 199 So. 340, 
146 Fla. 364. 

Ky.—Hunt V CasHity, 181 S.W.2d 
248, 207 Ky, 716--J1080 v. Bose. 176 
S.W’.2d 122, 296 Ky. 18—Crawley 
V. Mackey, 143 S.W.2d 171, 283 
Ky. 717—Combs v. Jones, 61 S.W. 
2d 672, 244 Ky. 612. 

Wyo.—Bruch v. Benedict, 166 P,2d 
661, 62 Wyo. 213. 

37. Colo.—^Rooky Mountain Fuel Co. 
V. Clayton Coal Co., 134 P.2d 1062, 
110 Colo. 834. 

Kan.—Walker y, Rooney, 9 P,2d 978, 
135 Kan. 168. 

Ky.—Waller y. Parsley, 229 S.W2d 
741, 312 Ky. 768-«mlth y. Wil¬ 
liamson, 208 S.W.2d 608, 806 Ky. 
467—Goins V. Catron, 190 S.W.2d 
822, 800 Ky. 688—Hunt v, Cassidy, 
181 S.w,ad 248, 297 Ky. 716—Spen¬ 
cer y. Steele, 176 S.W.2d 1008, 296 
Ky. 8—^Pavis v. Daniel, 176 S.W. 
2d 601, 296 Ky. 717—Hopper v. 
MoBurney, 168 &W.2d 874, 298 Ky. 
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31—Crawley y. Mackey, 143 S.W. 
2d 171, 283 Ky. 717—Whitaker y. 
Shepherd, 134 S.W.2d 604, 280 Ky. 
713—Strunks Bane & Jellico Moun¬ 
tain Coal St Coke Co. y. Anderson, 
124 S.W 2d 779, 27C XCy. 676—Mad¬ 
den V. Bond, 106 S.W.2d 96, 269 
Ky. 81—Brown v. Martin, 89 S.W. 
2d 243, 239 Ky. 146. 

Minn—Corpus Juris cited la Union 
Central Life Ins, Co, y. Page, 261 
KW. 911. 918, 190 Minn. SCO. 
K.M.—Corpus Juris quoted la Quin¬ 
tana y. Vigil, 126 l>.2d 711, 714, 
46 N.M. 200. 

Okl.—Magnolia Petroleum Co. *y. 
J^all, 228 P.2d 180—Hall V. Pear¬ 
son, 219 P.2d 617—Brldwoll y. 
Qoeske, 102 X>.2d 050, 200 Okl. 244 
—Concho Washed Sand Co. v. 
Salistrom, 167 X>.2d 170, 196 Okl. 
302—Terwilloger y. Bridges, 138 
X\2d 70, 192 Okl. 642—Newcomer 
y. Bobison, 16 P.2d 129, 169 Okl. 
230. 

Wyo.—Bruch v. Benedict, 166 P.2d 
661, 62 Wyo. 213. 

61 C.J. p 188 note 77. 

33. N.M.—Corpus Juris quoted la 
Quintana v. VlgU, 126 P.2d 711, 
714, 46 N.M. 200. 

61 C.J. p 188 note 78. 

30. 111.—Nelson y. Burns, 256 111. 
App. 814. 

Minn.—^Unlon Contra! Life Ins. Co, 
y. Page, 261 N.W. 911, 190 Minn. 
860. 

Vt.—Corpus Juris cited la SouUy y. 
Dermody, 8 A2d 675, 678, 110 Vh 
422. 

61 aJ. p 188 note 80. 

aa Ala.—Wslthali y. Tohn, 40 So.2dl 
706, 262 Ala. 262. 
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the legal title, and in constructive possession only, annexes to the logal title or ownership of 

cannot maintain the action,although constructive and one having a legal estate in f(‘*' in tiu* projuTty 

possession will saipport a statutory action to deter- has the constructive pf>ssessi(>n llunt'of unless ihrie 

mine adverse claims, where the plain intent of the is actual possession in anollierJ**^ 

statute, by merely using the word ‘‘possession,” is Cotenants. The iiossession of a tenant in e<«n. 
to dispense with actual posscssion,'^*^ mon claiming adversely to plaintitt, a cineniUit who»e 

What constitutes actiuil possession is a mixed title is in pait only <leni('tl, has hrm lo’hl not tlic 

question of law and fact,^® depending on the char- possession of plaintiff,hnt it ha*. aNo horn hoh! 

actor and location of the land, the situation of the that a tenant not in physical pos-.c*4’'i<»n of laial ludtl 

parties, and other circumstances of the particular in cotenancy may sue to quiet title and seeurf* parti- 

casc.*^'^ Generally speaking, in order to constitute lion as against his cotcnarit.f*^ 

actual possession it is necessary only to put the land Ncccssih of exetushe pimes^ion. riaintiffs po*;. 
to such use, or exercise such dominion over it, as in occupancy jointly witli iMnuUut i% in. 

its present state it is reasonably adapted to,-tc and j,„p5eie!it to ennhlc Iiini to maintain the action under 

it IS not necessary that one should actually live on remcily availatde only to o*.c 

the land.^<» However, it has been held that there possession. 
must be an open and visible occupancy,and that 

the possession must be so open, visible, noloritms, t, Lawfulnetss of Poiwosjjion 

and exclusive as to be calculated in its very nature ponoewlon to a «itlt to quirt 

to inform persons in the vicinity, and those, seeing title ehould bo ouch ,\n v/An *»cqulrrd In a l*4Wfui munarr. 
the property, thnt some person Ims ai)i)rc.i.ri.itc«l it possession wlheh K»ves |«r«Mli.-fi.m lu .ir- 

and is using and occupying it as his own-is jj,,,,,, whe^l..^er v.i.m i*. a jnriv. 

Constructive possession sufiicient to support an dictioiul fact, niuM lie such as .tct|nit'cd in a 
action to quiet title is that possession which the law legal m.umer.‘*^ and hence po.^e^sif»n \vrorn,;fttl)\ 

Ky.—Hhoaos V. Ucnnfttt, 211 S.W,2a 
693, 307 Ky. 607. 

reaerablo possruHton aeo infra S 36. 

Vacant and unoocupioOl lands in¬ 
fra 3 33. 
xa, artw 'Xox'k 

Tho requIraniant undar a formar 
fitatuta of poanoHRlon of land for ona 
year Itaforo ooxnmoneemtuit of ftult 
to dotermino ownarflliip tlioraof in 
satiffftod by ronstruotivo ponneRHlon, 
that la, posHoSHion in law, which 
follows In wake of title.—Itrltorllne 
V. rooplo, 60 >r.K.3d W5, 396 N.V. 

245—^American Surety Co, of Now 
Tork V. Brink. 260 K.Y.S, 624, 140 
Mina 851, 

41. W.Va.—Payne v. iritawater, 13C 
S.M. 509. 103 W.Va, 12. 

61 C.X P 188 note 82, 

43. Okl.—Womhio V. Pike. 87 P. 

427. 17 Okl. 122. 

51 C.jr. p 189 note 83. 

45. xr.fS.—New Jersey, eta. I^and, 
etc., Co^ V. Oardner-Ijacy Lumber 
Co., N.O., 178 B*. 772, 102 CaA* 

220 . 

44. XU.—Le Sourd v. Kdwarde, 88 
N.IO. 212 . 236 in, 162. 127 A»x.S.Xt 
287. 

51 CJ. p 189 note 86. 

Boimaarlea deMoodhed la deed 
One elaiminir ownonthlp of land in 
hl« poseaenion under deed with in¬ 
tention to posneeff it ali i» in con- 
struotive actual po»flaeaion thereof 
to extent of boundarlea deeerlhod in 
deed, except such ae may be in an¬ 
other's actual poaaeeaJon.—Caihouti 

58 


V. (Jayhart, 133 aw.2d 760, W\ My, 
170, 

40. Ala.—Urnml v. IT, 8. t'nr iN*. r,o 
Ho. 60. 128 Ala. 572. 

61 <U. p 180 uo(o 86, 

40. ViuidiTbllt V, All 

etc., 126 P. 168. 163 c’ul. 6U7. 
Wa«li,—M ukkm V, MurKnti, 71 l\ l^8, 
30 Wanh. 604. 

47. N,Y,—Churchill v, Ofub'nlohU. 
60 N.Y. 124. illrviOmttl v. iV«w* 
ford, 7 Uun 616. 

48. III.—<nofl V. Archc*r. 73 N.I* V^’\ 
214 Ill, 74* -IVmi»oi*y v. llurno, 118 
K.W, 103, 381 in. 614. 

42. tr.S.- Corpus Juris cited iu 
iqaya do Ftor A ltnr»r»vo' 

mont Co. V* tl, Hu U.C,i*nMfil gunr, 
70 K.Hupp. 381. 340, imidlllotl, I\C, 
A.. 160 K2tl 131. 

Ala,—WattUwll V. V«ihtn 40 706, 

252 Ain. 3<}2< llrunitun v. Lniloy, 
16 Ao.Od 2. 345 Ala. 102, 

51 C.J. p 102 note 10 inj (i), 

poeaeatlou held ahowu 
(1) cJrnt*mily,-^-”Mt»nty,t)tnri*y' v. 
8p<*ani, 1X7 So. 753. 218 Ala. iOC, 

( 2 > Owner of lea#il title who hml 
land partially uwlrr fence ami had 
aiirna thereon, without ol>Jrotiou on 
part of peiwona claimmir title umi«*r 
mlverae ptuiaeiialon or attyone 
at time hlU to uulet title wan died 
hod requiaite poimoiiiiion to mainuutk 
bill under atntute,—Walthall . v. 
Yohn, 40 6o.2d 705, 252 Ala. 262. 
Oouatvuotlve p oaa e a atom held mot 
ahowa 

Ala.—Iirowa v. Powera, 52 go. 847, 


l»t7 Ain. ra« ‘h.ilhwnth v. Ibfl. 
ertii, 51 Hti< VM. Jlh« Alw. 

50. I'n Corpue Jtirla elted la 1*14' 
ya Ue ^’le^ A* (inurMU U4«*M 

<'o, V, It, M, IH*,<*|ijMI »6 

rei, 240, tfiMinriid. 
l«0 Rt’d 131. 

Mil Mv imrfc 1*rt>i’{»*f, 5*3 .*«»> 
rti* Via, t3H IhHUMMtt V. 

{6 ,Su,rtt 0, f*.l>t Ala. 
hi V lO'I m*te 12 l4t rn 
0S» ♦V..1, i'mjfitry «*♦> 

V. IV 71 A. 34»l, 71 N .Mill 

;*«n, 

«f liitfcut Hf 

♦*iMiIy m4i infra | 34 . 

08. Ky. Utmnrd v. MittlMdl, IV 

W. Sd l:*S, 363 Ky. 1?0 

03* t*a. bUrhnrl v. Mei'ihaU, <i? A. 
403. 332 t«ii. 355, 

04. Ala. Nnhere V. VVl#ie, 4 8r* V4 
140, 341 Aht. Ol**. 

(lUl. 4h)rpua Jurta otted iu 
Itfi I*t<trttti4uiti t*«. V, IIkU. 7*.’i I’ ‘t 
m, 141. 

51 <U. P 123 m*t»» 22. 

Voaae&aloa held to have been Uw* 

(1) tiemmlly-diinitt v. ;7 

N.W. 341, U» Mich. 511 61 VS p 
122 note 23 fa}, 

<3) Where mitrart f«r ealf «*f 
mining property prov ittrd that. a*( 
to payment due by piirtha^ere, tim» 
wan nf the eoo^nee, and aotbnn/rd 
vendor to deetnre forfeUttro in chm- 
0 f purehaiverr default, and wnd*»r 
reUntered on phrebaaerii' defena. 
vendor*a poniwanioit on rel^ntry 
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obtained,55 whether by force®® or fraud, 57 will not 
^ufTice, and this is also true of a possession illegally 
reUiincd by a grantor after he has conveyed the 
fee 5S Tn some jurisdictions, however, it has been 
liebl that, under a statute giving a right of action 
to a person in possession, a peison having such pos- 
so'oion may sue, irrespective of the mode by which 
he vic(iuircd it.59 

. litempt to deprive plaintiff of possession Where 
plaintiff IS in possession of property, claiming cither 
under paper title or adverse possession, one who 
fences off such property becomes merely a trespasser 
and docs not deprive plaintiff of possession so as to 
preclude him from maintaining a suit to quiet 
title.®® 

Possession taken in contemplation of suit. It has 
been held that possession taken for the purpo.se of 
instituting an action to quiet title is sufficient®^ if 
it was not tortious or in violation of tlic prior 
possession of another but that it is otherwise 
where possession taken for such purpose was ob¬ 
tained by force, fraud, or other wrongful mcans,®^ 
On the other hand, some authorities have held that 
a possession obtained peaceably, although by a 
trespass, and for the purpose of bringing suit, is 
sufficient.®^ 

a Fosseasioxi Subject to ISasement 

The fact that tha plaintiff’s possession Is subject to 
an easement will not preclude him from maintaining a 
suit to quiet title or to remove a cloud therefrom. 

One in possession of land as the owner in fee, 
subject to the right of the public to use it as a public 


street or highway, has such possession of the 
premises as entitles him to maintain an action to re¬ 
move a cloud from the title.®® The mere use of a 
claimed easement by defendant will not oust plain¬ 
tiff of his actual possession.®® 

d. Possession of Vendee 

A vendee's possession Is a sufficient possession of 
the vendor to support the latter's suit to quiet title. 

The possession of a vendee, under a contract of 
sale, is a siifliciciit possession of the vendor to en¬ 
able him to maintain a bill to quiet title,®7 at least 
as against a third person not claiming under the 
vendor ®® Under statutes providing that an owner 
m possession through his tenant may* maintain suit 
to quiet title, as discussed infra § 34, one having a 
contract for the sale of property, and put into pos¬ 
session thereof by the owner for the purpose of 
building, occupies a position so analogous to that of 
a tenant as to enable the owner to maintain an ac¬ 
tion to quiet title.®® 

§ 33 . -Vacant and Unoccupied Lands 

In the case of wild cr vacant lands, the possession 
essential to maintenance of a suit to quiet title may be 
constructive. 

To the rule requiring actual possession to maintain 
an action to quiet title, discussed supra § 32 a, an 
exception is recognized in some jurisdictions, where 
the land.s forming the subject matter of the action 
are vacant and unoccupied, in which case the con¬ 
structive possession arising from legal ownership 
is regarded as sufficient to support the action,7® and 
it has been said that constructive possession is suffi- 


not unlawful and waa aulUclcnt to 
I'Htltlo the vendor to maintain ac¬ 
tion to quiet title to the property.-— 
Lowe V. Sory, 111 P«2d 1064, 107 
Colo. 341. 

iria.—Jahtt V. Purvis, ISO So. 
340, 145 Fla. 364. 

Okl.—Stone V. MerreU, 164 P.2d 963, 
198 Okl. 1$. 

51 C.X p 192 note 24. 

se. Okl.—Stone v. Morrell, 164 r.2d 
963, 105 Okl. 18. 

51 aJ. p 192 note 26. 

S7f W.Va,—Abner v. Toung, 99 S.B. 

552, 84 W.Va. 336. 

51 QJ. p 192 note 26. 

58. Colo,—Walker v. Pogue, 29 P. 
iai7, a Cold.App. 149. 

59. Cal.—^PtUone v. Oonarty, 152 P. 
3d 452, 66 CsJl.App.2d 582. 

51 0,X p 192 note 28. 

60. Ky,—Conyers' Adm'x v. MqOee, 

171 S.W.^d 460, 294 Ky. 385—Cal¬ 
houn V. Ch4yhart» 13l S.‘W'*2d 760, 
280 Ky. 170, i 


61. Ky—^T^auderbarh v. Lewis, 283 
S.W. 973, 214 Ky. 521. 

61 C.J. p 102 note 29. 

62. W.Va—Porry v. McDonald, 72 
SB. 746, 69 W.ra. 610. 

51 C.J, p 192 note 80. 

63. Mich.—Crosby v. Ifutchinson, 85 
N.W. 266, 126 Mich. 56. 

51 0.3. p 193 note 81. 

64. Colo —Sayre v. Sage, 108 P. 
160, 47 Colo. 569—PhllUppl r. Leet, 
85 P. 540, 19 Colo. 246. 

Peaceable possession generally see 
infra S 35. 

66. Ill.—Glos V. Holmes, 81 H.E. 
1064, 228 XU. 486. 

66. Md.—COKpus Juris elted la 
Homewood Bealty Corporation v. 
Safe Deposit 8b Trust Co. of Bal¬ 
timore, 154 A. 58, 64, 160 MdL 457, 
78 A.L.B. 8. 

Mioh.—Corpus JUvIs qlted la Hassel- 
bring V. Koepe, 248 H.W. 869, 872, 
268 Mloh. 466. 

51 C.J. P 191 note 7. 

67. Ohio,—Tiioiaas V. White, 2 Ohio 

5? 


St. 540--6Caufman Boalty Co. v. 
Lucas Unknown Ifoirs, 165 N.B. 
173, 23 Ohio App. 470. 

68. Minn.—Union Central 7.>lfe Ins. 
Co. V. Page, 261 N.W. 911, 190 
Minn. 360. 

60, Wash.—Bigelow v. Brewer, 70 
P. 129, 29 Wash. 070. 

7a Ark.—Oommerclal Hat. Bank v. 
Cole Bldg. Co., 188 S.W.2d 794, 
200 Ark. 212. 

Oa.—Oglosby v* Oglesby, 82 S.B.2d 
900, 198 Oa. 864—JPaga v. Brown, 
15 S.K.Od, 606, 192 Oa. 898: 

Ky.—Calhoun y. Oayhart, 132 S.W. 

2d 760, 280 Ky. 170. 

51 O.J. p 190 note 94. 
possession as attaching to better 
title 

(1) Wheb'e boidx parties to action 
to quiet title were,in aotuid posses¬ 
sion of their respective adjoining 
farms and claimed title to disputed 
unlnclosed forest land not actually 
occupied, possession thereof at¬ 
tached to> better title.—Calhoun t, 
Gsyhart, supra. 
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dent where neither party is in actual posscssion.'^^ in some jurisdictions.'^® The fact that a tenant, 

If the land is not occupied fcy anyone, some au- without the knowlcdp:c or consent of his landlord, 

thontics hold that a plaintiff having* title may sue may have paid rent to a poison claiming atlvorsoly 

to quiet it either because the remedy exists independ- docs not take the case from the operation of the 

cully of statute''^® or because his title affords him statute hut such a statutory piovision tloe.s not 

constructive possession sufikient to satisfy statutory permit an action against a tenant claiming an estate 

provisions to the effect that one having “possession*’ adverse to the laiullonl®! On the other hand, it 

IS entitled to sue.'^^ On the other hand, it has been has boon held that a director or manager of a cor- 

held that where neither party has any actual posses- poratton cannot acquire a hostile pcjssession of its 

Sion, but each claims constructive possession by property so as to prevent it from maintaining an 

virtue of his paper title, equity has no jurisdiction, action under a statute authorizing the action to be 

since the question to be determined is the owner- brought by any person in p<^.ssc»sicui by himself or 

ship of the legal title, which must be tried in an his tenant.®® The fact that one spouse oeetipies 

action at law.^^ lan<l as tenant of a plaintiff suing to quiet title does 

not prevent the other spouse from asserting a claim 
§ 34 . -Possession of Agent or Tenant to such land.®® 

Possession by the plalntlff^s ogent or tenant ordinarily 
Is sutnefent possession to support a suit to quiet title. g gj . Pcaceablc Possettsion 

In some jurisdictions possession of land by plain- 

tiff’s agent IS, by statute, suflicicntly the possession which win support a suit to quiet tltio must bo poses* 
of plaintiff to sustain an action to quiet title and, 

independently of statute, it has been held that ik).s- the possminn suflioirtit to supixirt an ae- 

session of a duly aMOiorizcd agent, having charge of 

the land and engaged in keeping off trespassm, is pbiintiff must, in a ea.-r falling within the 

sufficient to sustain an action to quiet title in favor purview of the statute, shetw that he lias a |teat*eahle, 

of the owner of the lepil title who is himself a as distinguished from a disjmteil nr m*« ambling, pns- 

nonrcsKlent.T» Plaintiff’s possession is not inter- „r from a possession aeijuiird by foree 

rupted by the presence of a third person on the land ,i,r..als.«s although where the ease does not fall 

as his employee. within the purview of the statute micH u shuwiiig 

Tenant Possession of real property by a tenant may he lumecessary.®® A **(ieace.il*le pos».cv*;iun/* 

is sufficient to enable the landlord to maintain an within the contemplutiun of such has been 

action to quiet title,and this is so under statutes variously defined as a posses,sion so clear that m 

83 . Tmi. Suit V. MUt^n tn% nM 
sea rial, m, 

M, Ain, AVnltlmll r. ToUn, 40 HfU 
2d 708. Als. Uvm» V. 

orimn, to MoSfi 40R. :^4a aiu, m 

• V. nwtft 9 VM m, )?4a 

Altiu a »0 tntwsey v. WnliP-ii, S 
Ho.aa 417, »4a Am, »a rmr v. 
Hubtumm, 7 8ts2i| OtiR* tttr AU< 
030 Hlmtn v, |*V(|rrnt l«Kft4 tlnnk 
N'nw Urlrmm« IHO Hu. tOS, 337 
Ala. 3t». 

01 rj. p tot ttot« 48 CJ. P m 
imtn 00 (Ajj, 

Ihirppi* cf itaittU •itthMrUittjc 
pwitiu Iw penemWe to 

HU** In equity U> quirt iirl#* in yive 
retttedy to per«<m« In yeurrAltle 
Mansion only*' Itiiirler v, liutier. 138 
StK m, Zn Alo. 307. 

y* Feaernt Idind 
llanlc of Now oriyntiN. I80 li<». t03. 
317 Ain. Zilh^Vmmf V* iWper, 78 
8o. 888, lot Ata, 477. 
t*wfulno88 of pentseMdlon jconoriilty 
80 # nupro III b, 

M Aliu-4:iarfOtt v, «?obb, 80 8h>. 71. 
101 Ala. I4t 

SI C.J. p 111 noto I Ipj. 
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( 2 ) Whore evidence In quiet title 
ffult shows plalntitr and defendant 
In actual po«flOfi«lon of their respee- 
tive adjoining farms and that each 
clalmH title to an unlnclosod tract 
of land of little value and not ac¬ 
tually occupied by elthor. unnreu- 
pled land attaches to land showins: 
better title.—Hunt v, tlassidy, 181 
aw. 2 d 248 . 297 Ky. 716 . 

9 X Ohio.—Habaa v. Suburban TTome 
Morty. Co., App.. 67 KK. 2 d 07 . 
Moldeor of Inferior title May not 
claim conatvuctlye poMescioa sum- 
oient to maintain notion to quiot 
title,—Karri* v. I*aul, 174 N.B. 615 , 
87 Ohio App. 206 . 

71 . Okl.—McOrath v. Biohhoflf, 100 
I>. 2 d 880 . 187 Okl. 64 —Levindale 
Lead 8 b Zinc Mining Co, v. Fluke, 
ISO P. 481 . 48 Okl. 480 . 

Wyo,—Ohio Oil Co, V. Wyomtnip 
Agency. 179 P. 2 d 773 . 68 Wyo. 187 . 

78 . wyo,— Ohio on Co, v. Wyoming 
Agency, supra. 


76 . Mo.—Hoot V. Mead. 58 Mtt.App. 
4 T 7 . 

76 . Pill.-' Hloan v. Sloan. 8 So, 603 . 
26 Fla. 63 . 

77 « <')r,—Manning v, tlregoira, 191 
r. 667 . 193 l\ 406 , 97 Or. 894 , 

78 . Ky,- W*iUlamH v, Thomiu), 149 
H.W. 2 d 636 , 280 Ky. 776 , 

T«x.- Watson v. Uoohmill. IBS S,W. 
3 d 783 , 137 Tex. 866 , 137 A.L.It. 
1033 , 

61 aj, p 190 note 98 . 

Posnesnlon of tenant In common «ci» 
supra 6 12 a, 

78 . Kan.—Brown v. Brooks. 81 P, 
2 d 21.141 Kan. 886 , 

51 C.X p 190 note 98 . 

Posiiession of vondMo as equivalent 
to posseasion of tenant «ee supra 
I 82 d, 

so. Colo.-<« 4 dorchaxits State Bank r* 
Porter. 27 P. 960 , SO Colo. 118 * 

Sl» Wyo,—Baldwin v. McDonald. 

186 P. 17 , 24 Wyo, 108 , 

81 C.X p 190 note 2 . 


74 h N.J.—Nugent v. Llndsiey, 111 A. 8 S^ Colo,—Consolidated Haster Co. 
824 . 92 N.J.Iflq. 128 * v. Wild, 94 P. 188 . 42 Colo, 20 X 
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§§ 35-56 


Dne denies the fact of the possession, whether ac¬ 
tual or constructive any possession where a per¬ 
son, although setting up a claim of title, has not 
interfered with possession by any act suable at law 
by a suit which may or will involve his claim of 
title or a possession undisturbed by any act of 
a person in or upon the locus m quo, for which act 
such person would be suable in an action by which 
the title to the property could be determined.^^ 

It has been held that plaintiff need only be in 
peaceable possession of the locus in quo as against 
defendant, without regard to the claims of third 
persons 90 ‘‘Peaceable possession” refers to the 
character of the possession, and the fact that some 
person is denying plaintiff’s right to possession does 
aot create a disputed or scrambling possession 
but such person must do something indicating that 
le claims to be in possession himself.92 Merely 
5 foing upon the land, however, while it is in plain¬ 
tiff’s possession, claiming title thereto and warning 
plaintiff off, is not sufficient to affect plaintiff’s 
peaceable possession,9® nor will the fact that the 
adverse claimant is a tenant in common with plain¬ 
tiff qualify the latter’s peaceable possession under 
claim of title,®^ 

The possession of defendant which will make 
plaintiff’s possession a disputed one, and thus defeat 
liis action, need not, however, be technically an ad- 
jrerse possession which would in time ripen into 
titlc,96 and it has been held that defendant’s claim 
cf possession through attornment of plaintiff’s tenant 
is sufficient to make plaintiff’s possession a disputed 
Dne,99 notwithstanding the general rule that a tenant 


may not attom to a stranger,®^ In the final analy¬ 
sis, what constitutes a peaceable possession under 
the statute must be left for determination on the 
facts of each case. 9 8 

In accordance with some statutes, a person claim¬ 
ing ownership of wild, wood, waste, unincloscd, or 
unimproved lands who has paid taxes thereon which 
have been assessed to him or to his grantors for five 
consecutive years immediately preceding commence¬ 
ment of the suit shall be presumed to be in peace¬ 
able possession of the lands if no other person is 
in actual posscssion.99 It is unnccessaiy that the 
taxes be paid during the year in which they were 
assessed! or that the taxes be assessed by lot and 
block number instead of in bulk.® 

Actual or coivsiructwe peaceable possession. Un¬ 
der statutes providing that the peaceable possession 
may be cither actual or constructive, it is as in¬ 
dispensable that a constructive possession be peace¬ 
able as that actual possession be so.® However, con¬ 
structive possession, if peaceable, has been held 
sufficient whether or not the land is vacant.^ 

§ 36, - Possession of Part of Tract 

Actual poticttlon cf part of tho land coupled with 
conctructive pottession of the balance may afford poa- 
eeealon eufftolent to support an action to quiet title. 

Actual possession by plaintiff of part of a tract of 
land, coupled with constructive possession of the 
balance, where no one is in actual adverse posses¬ 
sion of such balance, is a sufficient possession of the 
whole to sustain an action to quiet title,® at least 
where such balance constitutes but a small portion 


17- Ala^—Goo. B3. Wood Liumber Co. 
V. WUUama, 47 So. 202, 157 Ala. 
73. 

I8. K.jr —Oedlnff V. Sehwolnler, 188 
A. 870, lot KJ-TCq. 456. 

18 C.J. p 776 note 60. 

N.J.—Bradley v. Mol^hersou, Ch,, 
58 A. 105. 

•0. N.J.—Allaire v Ketcham, 85 A. 

000, 65 N.J.Kq. 108. 

!1 CJ. p 101 note 11. 

>1- Ala.—Jordan y. McClure Lum¬ 
ber Co., 64 So. 416, 170 Ala. 289. 

;i C.J. p 191 note 12 
a. Ala.—Webb V. Grimn, 10 So.2d 
468, 248 Ala. 488—Dawsoy v. Wal¬ 
den, 8 So.2d 417, 243 Ala. 03. 

1 C.J. p 192 note 18. 

a. Ala.—Jordan v. McClure Lum¬ 
ber Co., 64 So. 416, 170 Ala. 289. 

4. IT.J.—Powell r. Mayo, 24 wr.J. 
Bq. 173. 

6 - Ala.—Prioe v. Boblnaon, 7 Bo.2d 
608, 242 Ala. 020. 

1 aj. p 192 note 


96. Ala—Donohoo v. Smith, 92 So* 
456, 207 Ala. 296. 

97. Ala.—Donohoo V. Smith, aupra. 

oa Ala.—Webb v. Grimn, 10 So.2d 
468, 243 Ala. 468—Dawsoy v. Wal¬ 
den, 8 So.2d 417, 243 Ala. 98— 
Price V. Xlobinson, 7 So.2d 5G8, 
242 Ala. 026. 

Poaaeaaloii held peaceable 
Ala.—^IXinds V. Federal Land Bank 
of Now Orleans, 186 So. 163, 287 
Ala. 218. 

N.J,—Girard Trust Co, v. MoOeorge, 
15 A.2d 206, 128 N.JJGDq, 91. 

61 C.J. p 191 note 9 [e]. 

99. N.J.—Girard Trust Co, v. Mc- 
Georsre, supra. 

Presumptive or constructive posses*. 
Sion of another 

In order to defeat the presump¬ 
tion of peaceable possession, actual 
possession of the land by another 
person, as contrasted with a pre¬ 
sumptive or constructive possession 
of suoh person, is necessary.—Gir¬ 
ard Trust Oo. V, McGeorae, supra^ 
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1 . N.J.—Olrard Trust Co. v. Mo- 
Goorore, supra. 

2 . NJ.—Girard Trust Co. v. Mc- 
Ooorge, supra. 

3. Ala.—Birmingham Socurltles Co. 
v. Southern Univ., 66 So. 240, 178 
Ala. 116—Holland v. Coleman, 59 
So. 128, 162 Ala. 402. 

4. Ala.—Kyle v. Alabama State 
Land Co., 41 So. 174, 147 Ala. 698. 

5. Colo*—^Bodky Mountain Fuel Co. 
V. Clayton Coal Co., 184 P.2d 1062, 
110 Colo. 834. 

Ind.—Sheets v. Stiafel, 74 N.B.2a 
921, 117 Xnd*App. 684. 

Ky,—Flinn v. Blakeman, 71 S.W*2d 
961, 264 Ky. 416. 

Ohio.—Lake Front-jSlast Fifty-Fifth 
Street Oorp. v. City of Cleveland, 
7 Ohio Supp. 17, aillrmed 86 N.B. 
2d 196, appeal dismissed 88 N.B. 
2d 410, 189 Ohio St 188. 

Ya.—Buchanan Goal Co* v. Street, 
9 S.m2d 889, 175 Ya. 681. 

61 C.J. p 198 not^ 88, 



§§36-38 QVIETINQ TITLE 74 


of the whole.® Otherwise stated, plaintiff’s actual 
possession of the particular tract is sufficient posses¬ 
sion of adjoining land held under the same title and 
used in connection thcicwith.^ Where one in pos¬ 
session of a tract of land purchases an adjoining 
tiact, he will 'be picsuined to have extended his 
possession over the part so acquired, and may inain- 

F. ADVFJWK CLAIM OR I 


tain a hill to quiet title thereto.® Where, however, 
one has a patent to all iuiappr<»pnal<nl lands within 
a certain boundary, pos.session of c<Mt;un tlelaelied 
parcels of unappioi)nate<l land, sep,iiat<*d fioiu the 
land in dispute by land alrtsidy appropt latetl, is not 
such possession as will extend »uei all lands un- 
appropnatetl when the patent isMU'd.^* 

TMUKST OF DIOFKNDANT 


§ 37. Necessity 

In order to matntain the statutory action to deter¬ 
mine adverse claims to realty, there must bs a showing 
that defendant asserts a claim which Is adverse to plain¬ 
tiff's title or possession. 

In order to maintain an action to detorininc ad¬ 
verse claims to realty, there must be a showing that 
defendant asserts a claim which is adverse to plain¬ 
tiff’s title or possession.!® 


§ 38 . What Constitutes 

Whenever the statute provUIrs brnadly fnr the de* 
termination of adverse claims. It Is unually hrUl lt» rni. 
brace any claim or Interest asserted advnsrly to the 
plaintiff's title or right. 

Whenever the .statute prt>vi<le.s broa<lly for the 
determination t>f adver.se claims it i*. UMialty held 
to embrace any claim or iutece.st ♦'isseited adiet'ely 
to phuiitiir.t title or right,whether tlefend.int 


6. TCy.—win lams v. Lowo, 104 S.W. 
S4a. 175 Ky. 3G9. 

$1 O.J. p 103 noto 34. 

7. afl,—Blllott V. Atlantic Olty. 140 
•F. S40. 

K..f.—yard V, Oocnn Ttench Anaoo., 
34 A. 720. 40 N.J.Mo. JIOC. 

8. Ky.—Oato« V. LoftuH, 4 T.Tl.WCon. 
430. 

9. Ky.— V. tJutUtr. 12 S.W. 
130. 11 Ky.Tw. 356. 

10. Idaho.*—Whttn<‘y v. itandiUl, 70 
PM 384. 58 Idaho 40. 

N.V.—30th-40th Ctorp, v. X*ort of 
Now York Authority, 66 JNf.Y.H.2dl 
712, 188 MtHC. 667. 

KC.—Uam*»t*y v. U«unuoy. 30 S.lfl.3d 
340. 234 N.C. 110. 

61 C.jr. p 103 note 39. 

Pleadinsr advorno claim see infra I 
62. 

Sgtate, Interest, Utn or eacnanlivaaoe 
An action to determine adverse 
claims may be maintained against 
any person claiming aoi ostato or 
interest In, or lien or enrumbranen 
on it, for the purpose of dotermln- 
ing such adverse estate, Intrrost, 
lion, or encumbrance.—tTdgaard v. 
Schindler, SI N.W.Sd 776. 76 N.D. 
635. 

XX, Call—Tompson v. Moore, 65 P* 
3d 800, 8 0«l,2d 867, 109 A,UXi. 
1027. 

Iowa.—^nates v. Sates, 34 K.W.Sd 
460. 237 Iowa 1408—I>o»neUy v. 
Nolan, 16 N.W.Sd 684. 886 Iowa 
80. 

Miss.—Church of the Living God, C 
W. K. F., etc.. V, Curry, 84 So.Sd 
404, 303 Miss. 276. 

Wyo.—Ohio Oil Co. v. 'Wyomitig 
Agency, 176 P.2d 773, 68 Wyo. 187. 
61 C»J. P 198 note 41. 

What constitutes cloud on title gen** 
erally see supra 16 18-16, 


Avery descrlptloaL of elalm I 

<l) An *'at’tl 0 n to uuM title*' cm- 
brnoea #»vi»ry riort of a eliilm uhi^re- 
hy the pliUnillt ndiTht be dt»|*rlvod | 
of hiH T>roi*erty or his tlllo olrmded 
or its vnUit» deproeliitetl, or whorot^y 
tlio plalnUif might be iuoommoded 
or dnmnlliod by nmiortion of sn out* 
Ntnmllng tiUo already held (»r to 
grow out of tbo adverse pretension, i 
—flnstro V. Hurry, 21 H. 640, 70 t'ul, | 
443-**lI<wl V. b'^>rdyoe. 17 t^nl. 146 <| 
Hank of Amorim Nat. Trust dr Hav- I 
ings AHH*n V. Town of Atherton, 140 
r*.2d 67«, 60 Cni.AmxSd 268 ItamiN 
ton V. Klvldge, S3 PM 230. 132 <?al. 
App, 2l-'4lughes V. Hcekley, 366 P* 
227, 86 Cal.App. 313"-Andrews v, 
UuHSidl, 269 t\ 113, 85 Cal.App. 149, 
(8) Action to guiet title Meg 
against ciaimant in respect of laud, 
although claim is basiHl on mere 
pretenaion or assorted right therein 
or thereto, or itwuew out of. or con¬ 
cerns. or is annttxed to or oxer- 
clsable In connection with such 
property. 

Cal. '"t‘'antro v, Harry, 81 H, 640, 76 
Cal. 44n-nfUAttton v, ZOlvidge, 38 
1^2d 236, 182 CabApp. 21. 

Miss.*^' tniurch of the Hiving Cod. 
C. W. F. F., etc. V. Curry. 34 Ho.Sd 
494. 303 Mtsa 379. 

VirfelQinlsv matters or claims held 
adverse 

<1) In general.—Idaho f>*arms <^* 0 . 
V. North Hide Canal Co.. H.C.Zdaho, 
84 Kdupp. 186, rfwersrd on other 
greunOii, O.C.A., North Aide Canal 
Co. V. Idaho Farms Co., 107 F.ld 
I 481, Prehearing denied 101 ir«8d 864. 

! <8) Where building restrlcttons 

I Imposed by munldpil ordlnsnos llm* 
itsd use, obstructed sala and gvesilr 
dspreclated value of property, action 
to uuiet title was proper remedy to 
determine vididlty of ordinance,^ 
Bank of America NaU Trust 4k 
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WavingH Amm'u v. Town of Atherton. 
140 IMId 678, 60 t'Hl.App J'd 

(2) The filing of a innp ctnitodying 
St rtf c otirvey of highv^uv evidenced 
clnim on pnrt of mafe thrtt htghwiiv 
wiut of widih n»4d in ttenthin shown 
map and whh nnmcicnt to give 
rise to an etputstde right of 
to determine a claltn to real prop 
erty. Heisindm v. IWpte. 36 N.V.H. 
3d 323. 

t4> A landowner wsn not prcciud* 
cd from rimintnining to uutni; 

title to land on ground thfit athda* 
vit In which doft^mlsfit claimmi a 
life interest In land did not connti* 
twte ft cloud nti title i*ecatpte aitldavU 
was not a<«krtowtcdged, where statu* 
fcory action to qatet fltls was not 
limited to removal of mere ciottdi 
im titta hut 4‘ntl*rami any rittirti of 
Inierttst In tim land adverse to plain* 
tiff and defendant pteaded and un* 
dertook Ut prove a claim of interest 
in land adverse to pUiiitlg. t'orman 
V, iJree, t\t\A,N.M., 100 PM 486. 

Tartleulav ssattevs or enums held 
»o6 adverse 

(1) In general. '26th*40th i'orp. v 
l*«rt of New York Authority, 66 N“*Y. 
aOd 718, 188 Minn. 867. 

<3> Contract to pttrehaso tdl w«*i 
not **adverse clainf* agecting real 
estate.^ **1 larthohunne i dt i 'orintra • 
tion V. Indaney, 868 IN 690, U8 i^st 
App. 814, 

(S) Where letmors had re>'#itere«l 
Into posfieHsltin of teased premises 
ou lessee's hreai*Hea ut terms of 
Isige and m one was disputing los* 
sors* right to pcmseiNiloii or asimrt* 
ing claims ai^nst anything hut 
leasehold estate, lessors were held 
not entitled to euultabts decree re* 
moving alleged clouds on their feiM 
simple tstls, siime title was in state 
of tranguttlty.—tau v* 1966 Hlnman 
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§§ 38-40 


claims under a recorded instrument or merely as¬ 
serts an unknown but hostile claim, ^2 and whether 
or not it constitutes a technical cloud on title.^® 
Under this rule relief may be had against instru¬ 
ments which are void on their face,i^ and which do 
not, therefore, constitute clouds on title within the 
principles of equity, as discussed supra § 13. The ad¬ 
verse claim or interest contemplated under some 
statutes must be in the legal sense the assertion of 
an adverse claim or interest in the property,but, 
where tlie statute has dispensed with the necessity 
of possession by plaintiff, an action to quiet title 
will he by a landlord against his tenant in posses¬ 
sion for the purpose of determining the validity of 
an adverse claim set up by the tenant,even though 
such claim is no more than the right of possession 
as tcnant.i^ 

A grantor, after conveying the legal title, can¬ 
not maintain an action with respect thereto under 
the statute, since the title is in privity and not ad¬ 
verse.^® 

§ 39 , - Present or Future Interest 

Th6 assertion of a future or contingent Interest or 
right In the property may constitute an adverse claim. 


A claim may be adverse, although defendant is 
not asserting a present right to recover possession 
an assertion of a future or contingent interest is 
sufficient.20 Accordingly, a person claiming an es¬ 
tate in fee may maintain an action against one 
wrongfully claiming an estate in reversion or re- 
mainder,2i and a devisee in whom a contingent re¬ 
mainder IS vested may maintain an action against 
other contingent remaindermen to quiet title, al¬ 
though the life estate is not terminated 22 However, 
one claiming only a life estate cannot maintain an 
action to determine adverse claims to the remainder, 
because such claims are not adverse to him.23 

§ 40. -Lien Claims 

Whether an action will be against lien claimants un¬ 
der a statute depends on the phraseology of such statute 
and the construction given thereto by the courts. 

Whether an action will lie against lien claimants 
under the statute depends upon the phraseology of 
such statute and the construction given thereto by 
the courts.2^ Where the statute provides broadly 
for the determination of adverse claims to land, it 
has been held applicable to lien claims.28 Likewise, 


Ave. BldAT. Corporation, S K'.E.Sd 128, 
366 XU. 12D. 

(4) Sialomants of tonant to pro- 
apoctivd losHoos ooncornlnff right to 
another iorm under lease gave land¬ 
lord no right to mnlntaln suit 
against him to quiet title.—-Nelson 
V. Burns, 255 Ill.App. 314. 

xa« Ml«».—Gambroll I^umber Co. v. 
Saratoga Ijumbor Co., 40 So. 486, 
87 Ml«s. 773— Cook V. Frlley, 61 
Misfl. 1. 

13. TT.S.—Corman v, Cree, CC.A,N. 

M., 100 a^2d 486. 

61 C.J. p IH note 42. 

14> Miss.—Bilvey v. Upton, 82 So.2d 
267, 202 MIhh. 485. 

Wash.—O'Neal Land Co, v. Judge, 82 
P.2d 636, 186 Wash. 224. 

51 C.J, p 184 note 43. 

Verged deed 

Hd.—Haskell v. Hill, 65 A.2d 842, 
189 Md. 327. 

16. Colo.—Smith V. Schlink, 62 p. 

1044, 15 C 0 I 0 .APP. 325. 

Pa,—KImmol v. Shaffer, 68 A. 1017, 
219 X*ii. 375. 

16. Cal.—rhlversal Milk CoT >. 

. Wood, 272 P. 746, 206 Cal. 751— 
Andrews V. Bussell, 259 P. 118, 
85 CaJlJlpp. 149. 

Statutes dispensing with possession 
generally see supra 9 29. 

Contra wider earlier Statute 
Gal.—Van Wlnlcle v. Hinokle, 21 Cal. 
842, 


Tenant holding over 

Iowa.—Bates v. Bates, 24 N W.2d 

460, 237 Iowa 1408. 

N.l>.—Udgaard v. Schindler, 81 N.W. 

2d 776, 75 N.D. 626, 

17. Iowa—Bates v. Bates, 24 N W. 

2d 460, 237 Iowa 1408—Dnvls v. 

Niemann, 268 N.W. 761, 218 Iowa 

620. 

TarulnatioiL of lease 

(1) A landlord, without awaiting 
the tormtuation of the losso and 
then bringing ejootment or forcible 
entry and detainer, may at once 
bring suit against the tenant to 
quiet title.—^Bates v. Bates, 24 N.W. 
2d 460, 237 Iowa 1408. 

(2) It has been held that, where 
an asHignoo of rents has taken pos¬ 
session from the tenant, claiming 
the right of possession for the full 
term, free from the landlord's right 
to terminate the tenancy on sale of 
the property, the landlord, without 
waiting for the date on which the 
tenancy could be terminated and 
then bringing eieotment or forcible 
entry and detainer, may at once 
bring suit against the assignee to 
quiet title.—Equitable L, Ins. Co. v. 
C. C. Taft Co., 178 N.W. 880, 182 
Iowa 984. 

(3) A lessor may bring an action 
to quiet title against the lessee who 
has forfeited the lease, without giv¬ 
ing notice of default and demand 
for pessesslon.r-JUalversai Milk Co. 
V. Wood, 272 P. 746, 205 Cal. 751 
—^Andrews v. Bussell, 259 K 118, 85 
Oal.App. 149. 


18* Colo.—Walker v. Pogue, 2$ P. 

1017, 2 Colo.App. 149, 152. 

51 aj. p 195 note 51. 

13. Ohio,—First Now Jerusalem 

Church of Lakewood v. ©Ingor, 34 
Nia2d 1007, 68 Ohio App. 119* 

51 O.J. p 185 noto 52, 

20. Mo.—Audsloy V. Hole, 261 aw. 
117, 303 Mo. 451—Ball v, Woolfolk, 
76 S.W. 410, 176 Mo. 278. 

21. Mo.—Wlilto V. KentUng, 134 S. 
W.2d 38, 345 Mo. 526. 

61 CJ. p 195 noto 54. 

22. TCy.—Boggoss V. Crall, 6 S.W.2d 
806, 224 Ky. 97. 

Neoesslty of possession in order to 
maintain suit see supra 8 27. 

23* Cal.—Akloy v. Bassett, 228 P. 

J0B7, 68 CahApp. 270. 

N.y.—Ondordonk v. Mott, 34 Bsrb* 
106. 

24. Conn.—llagearty v- Byan, 195 
A. 730, 123 Conn. 372, 

51 C.J. p 186 note 67. 

Taxes regularly llxed and directed 
to bo collected by warrant affixed to 
tax roll, including aesessment roll 
properly oomplled, and delivered to 
collector, are '♦lien or Inonmbrance”' 
on fealty assessed within statute 
authorising possessor claiming foe 
to sue for examination of adverse 
claims.—HOen v. Suffblk County, 261 
N.T.S. 585, 146 MiSo. 488. 

25. N.T.—Kotbie V. Wllsdn, 45 N.T. 
S. 643. 

51 CU. p 186 note'60, 
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it has been held that lien daims are within a statute 
authorizing an action to be maintained against a per¬ 
son “claiming title,” and providing that the petition 
shall pray that defendant he barred from claiming 
“any right” adverse to plaintiff.^® In some jurisdic¬ 
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tions it has been held that a lien is not within the 
purview of a statute providing for the deteniiiiui- 
tion of an adverse “estate or interest” in l.iuiI;S7 
but in other jurisdictions llie word "interest” has 
been held broad enough to inelude liens,"* 


0 . DKl'MONSMB 


§ 41. General Statement 

In an action to quiet title, all defenses, equitable, as 
well as legal, may be Invoked. 

In an action to quiet title, all defenses,equita¬ 
ble, as well as lej^al,^® may be invoked. Acconiinj^ly, 
a prospective,31 as well as a presont^s claim in the 
property, may be asserted as a dcfeiiwSe to the action. 

Estoppel, The defense hy way of equitJible estop¬ 
pel is available in «an action to quiet tille.33 

Where a usc^plaintiff sues to quiet title, defendant 
may avail himself of any defense he may have had 
against the nominal plaintiff at the date of the trans¬ 
fer from the nominal to the usc-plaintiff.3'* The 
nominal plaintiff cannot end the litigation by a deed 
to defendant after Iran.sfer of title to the use- 
plaintiff,36 bnt, where dcfendallt^s <lt‘ecl was given 
prior to the deed to the iisc-pIaintiiT, defendant may 
prove it as a defense against the usc-plaintiff.36 

§ 42, Particular Defenses 

a. In general 

b. Want of title in plaintiff 

c. Title in third person 


d. Existing a|tr<‘('ment by plaintiif to dis¬ 
pose of interest in lands 

a. In Ctcnoral 

Varloua mattor* hav6 be<)n h(*l(l to ooniiitUuti*, or not 
to constitute, a good defensn tt* an action to quirt title. 

Ivjinty will not encuur:q;e speculation in dottbtful 
and (lisimted titles, anti tlu* fact that plaintitf pur^ 
chased such a title with knowlnlge of its tloubtfnl 
chaiaeter is a good defense.3V on tlie other hanil, 
the fact that a codefendant, j<»ined as a t«*nant in 
coiimion, was not a bona fble puteha.er, but ptir« 
chafed his interest in Cfdlusnm with plainliti and in 
the Iatter\s interest, is no <lefetise whetr the rights 
of the other defendant were not preiudieed.J*^ So 
the fact that defendant, claiming under a sheriff’s 
deed, void tiecause there was tu» valid jnildieation of 
notice in the proceerlings iniiler wlueit tlir pniperty 
was attached anti sold, might t>e allowed to amend 
the proof of service arul have a nev\ valul imlgrnent 
for the enforcement of the attaefunent hen, is no 
ground for denying relief tf> |daintiif.39 

Also relief will not lie denied the owm*r of a fee 
because of the voluntary payment of tave% by an 
other,without chum of title and under a miMaken 
assessment,'* 1 Irt an action by a grantee against 


ae# Iowa.—Frcn<‘h v. Barlol, 1*16 N. 
W. 764, 1C4 Iowa 677. 

51 aJ. p 196 nolo 61. 

27. N.l\—l*owcr V. Itowdlo, 04 N*. 

W. 404, 3 N.D. 107, 44 Am.S.U. 611, 
31 333. 

61 C.J, p 106 note 58. 

28. tr.S,—OrmHby v, Ottmon, Neb., 
86 r, 493. <407, 30 O.C.A. 206. 

61 C.J. p 196 note 59. 

29. Mo.—^Wm. It OTohneon Timber 
3b Realty Co. v. Bolt, 46 S.W.Sd 
153. 329 Mo. 516, 

R.I.—Talbot V, Town of Llttlo 
Compton. 160 A, 468, 68 R.I. 380. 

30. Iowa.—Equitable Life Xmi. Oo. 
of Iowa V. Condon, 10 N.W.2d 78, 
333 Iowa 567. 

Wash.—McLJeeh v. Ball. 100 P, 209, 
68 Wash. 690. 187 Am.S.R. 1087. 

60 C*J. P 196 note 63. 

81« cm,—'WllUame v, Rueh. 26 P.2d 
888. 184 Cal.App, 564. 

82. Cal.—‘WllUame v. Rueh, «upra. 

28. S.B.—4Craft v, Corson County, 
24 N,W.2d 643. 71 S.D, 882—Me- 


Powtai V. Jfittuvum, 184 N'.W’. 361, 
44 H.ri. 480 Kmmy V. MWCenxte. 
127 N’.W. G97. 25 RD. 486, 40 f*.U. 
A„N.H., 782 ilHMiy v. laimnt, 
124 N.W, 866. 34 H.I>. 638 < 'I’^arr v. 
6erumler, 123 N.W, 836. 34 H.Ii. 390 
- Hhelby v, Howdtm, 04 N.W, 416, 
16 at>. 63i'-AVampr>l v. Kounts, 86 
N.W. 606. 14 Rl>, 284. 86 Aw.Bt. 
Rep. 766. 

BatoppeX in pais 

In procemUnirn to quiet title, es¬ 
toppel in pots to aasurt title in an 
equitable d«»fenae.—Rains v. Moul¬ 
der, 90 S.W.ad 81, 338 Mo, 375. 

SraoMi Held Mt to oonstttate estoppel 
Ark.—Norman v. Sharp, 177 R*W.2d 
401, aoe Ark. 744, 

Oal.—North Hollywood Mortir. Oo. 
V. Henshey, 14 i».2d »42» 126 Cal. 
App. 41t 

Mlnn.^ostome 2 lk r. Oostomesik, 
252 N.W. 376, 191 Mlnm 118. 
N.M,—MoPley V. MeiToolia l^etroteum 
Co., 114 l>2d 740, 45 N.M. 220. 
N.D.—Nichols V* ftchutte, 98 N.W.2d 
515, 76 N.X>, 207. 
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Tf*nn. v, 133 RW. 

2d 1000, 33 APP 

34U N.t>. }|anlt«‘h v, M«Un*k**r, 130 

N.W. 833. 81 N U. 290. 

99* N4>, "llafilteh r» su¬ 

pra. 

86. Ilaniteh % ltrHrh»»r* su¬ 

pra. 

87* Its, Ittehmeml tVdat* W»irk*« v, 
IMttsburs l*a»d, ote, t'o., 

238 r, 880. 

t’Hl. Htorrs v, UmUI Min. ^ 

Milk (V., 76 VM iUh 24 t*akAp|stM 
661. 

Mo,--Oroonfteld v, Petty, 145 
287. $46 Mu. 1186. 

89* U.ll.- -Hiehfimwd (N+dHr Wt»rks v, 
initnls, 908 y. 78 ft. 

89» lows.” Nmplrs Heat Kst,« ste„ 
C6, V, IhMwhley, U4 N.W. ftfti, 127 
Iowa 7, 139 AntH.a 349* 

51 CkJ. p 802 note 50, 

40. Mo.—Xetlofir y* Mo<ir% 195 i, 
W. 15, 871 Mo. U«, 

dl« Oak—Vanderbitt v. All fvrsoita 

1 ota« 189 F. 191* 192 Cal. 907* 
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the grantor to quiet title, the grantor may, without 
reentry, defend on the ground that the grantee has 
failed to perform a condition subsequent but 
such defense is not available to one holding an op¬ 
tion to purchase from the grantor/3 Various other 
facts pleaded by defendant have been held to con- 
stitute'^4 or not to constitute^® a good defense to an 
action to quiet title. 

Partial defenses. Defendant cannot wholly defeat 
plaintifT’s action by showing that plaintiff is estopped 
as a tenant to dispute title and right of possession 
to a part only of the realty in controversy, plaintiff 
being entitled, in such case, to a decree to quiet title 
to that portion of the property to which the estoppel 
docs not apply,46 

b. Want of Title in Plaintiff 

Where plaintiff Is not In possession of the property, 


§ 42 

a defendant In an action to quiet title may effectually 
resist a decree against himself by showing simply that 
the plaintiff Is without title. However, where the plain¬ 
tiff makes a pnma facie showing of title, defendant can¬ 
not question plaintiff's title where he shows no title or 
interest in himself. 

Where plaintiff is not in possession of the prop- 
erty,47 a defendant m an action to quiet title may 
effectually resist a decree against himself by show¬ 
ing simply that the plaintiff is without title,since 
if the plaintiff has no title he cannot complain that 
someone else, also without title, asserts an interest 
in the land.**^ However, where the plaintiff makes 
a prima facie showing of title,®<^ even if that title is 
•by possession only,®^ defendant cannot question 
plaintiff’s title where he shows no title or interest 
111 himself,or where both parties derive their 


QUIETING TITLE 


4a. Ind.—Ralston v. Hatflold, 143 N. 
E. 887, 81 lnd.App. 641. 

43. Ind—Ralston v. Hatflold, supra. 

44. Cal.— ^lilodffett V. Trumbull, 267 
R. 109, 83 Cal App. 666. 

Wash.*—MoT^losh v. Ball, 109 P. 209, 
68 Wash. 600, 137 Am.S R. 1087. 

45. Cal.—Sooger v. Odoll, 115 P2d 
977, 18 Ca].2d 409, 186 AJUt. 129 
—3>aradlao Irr. Dist v. Barry, 32 
P.2d 906, 220 Cal. 748—Fauchor v. 
Stats, 187 l\2d 918, 82 Cal.App.2d 
901—Canal Oil Co. v. National Oil 
Co., 66 l\2d 197, 10 OalApp.2d 624 
—^Bartholomao Oil Corporation v. 
Delanoy, 296 P. 690, 112 Cal.App. 
814. 

Iowa.—Equitable Life Assur, Soc, of 
U. S. V. Asmus, 300 N.W. 318, 230 
Xowa 1062. 

Mo.—Curators of Central College v. 
Shields, 183 S.W.2d 836, 364 Mo. 
129. 

Ohio.—Lake Front-TOoat Fifty-Fifth 
Street Corp. v. City of Cleveland, 
7 Ohio Supp. 17, afllrmod, App., 36 
N.E.2d 196, appeal dlsmtsHOd $8 N. 
m2d 410, 139 Ohio St 138. 

Utah.—^Zion's Bon. Bldg. Soo. v. 

Geary, 189 P.2d 964, 112 Utah 648. 
61 0 jr. p 203 note 66. 

PartlotOav snatters 

(1) Where, after alleged repudia¬ 
tion of oil lease by lessor, the los- 
soe did nothing and failed to pay 
the rent or do drilling as required by 
lease, lessee was in no position to 
take advantage of alleged breach by 
lessor in lessor^s action to quiet ti¬ 
tle for failure to pay rentals and to 
do drilling required by lease.—Reh¬ 
art V. Klossner, 119 P.2d 143, 43 Cal. 
App.2d 43. 

(2) Where suit to quiet title to 
land taken In satisfaction of trust 
deed was defended on ground of pay¬ 
ment of debt before giving of trust 
deed for beneltt of defendant's broth- 
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er, action could not bo de foaled on 
ground that defendant had boon de¬ 
ceived by his brother whore plain- 
11 a was not a party to such decep¬ 
tion.—Simon Newman Co, v. TuUy, 
88 P.2d 131, 13 Cal 2d 134. 

(3) Defendants, not proving valid 
assignment to their decedent from 
purchaser of land, could not urge. In 
vendor's action to quiet title, ven¬ 
dor's non<5ompUance with covenants 
of sale contract—Los Angelos First 
Nat, Trust Sc Savings Bank v. North- 
rup, 8 P.2d 623, 120 lCal.App. 677. 

(4) Plaintiff was not estopped to 
bring suit to quiet title under deed 
from his mother, now doceasod, be¬ 
cause defendant who was plaintiff's 
stepfather, had prior to commence¬ 
ment of suit made material Im¬ 
provements to the property, even If 
such improvements had been made 
without defendant's knowledge that 
plaintiff claimed title to premisos.— 
Wilder V. Conlon. 30 N,W.2d 764, 239 
Iowa 137. 

(6) Whore plaintiff, through per^ 
suasion of persons plaintiff was en¬ 
titled to believe would not act Incon¬ 
sistent with plaintiff's welfare, en¬ 
tered Into improvident oontract, 
which among other things entitled 
defendant as tenant to continue In 
possession of plaintiff's premises for 
an Indefinite period, aooeptanoe of 
rent from defendant was not a ratifi¬ 
cation of oontract preoludlng quiet¬ 
ing title to premises against claims 
under contract,—Peck v. Williams, 
79 N.m2d 662, 82 Ohio App. 35. 

(6) Defendants In notion to quiet 
title could not complain, as against 
plaintiff that theti^ common grantor 
previously conveyed to plaintiff more 
than oontract required.—Pltchios v, 
Jones, 290 P. 963, 73 Utah 596. 

48. Kan.—Brenner v. BtgeI'our» S 

IShn. 496. 


47. Cal.—Williams v. City of Son 
Podro, 94 P. 234, 153 Cal. 44. 

51 C J, p 197 noto 77. 

48. Cal.—X^aclflc Stales Savings Sc 
Loan Co. v Warden, 117 P 2d 377, 
18 Cal.2d 767—Williams v. City of 
San I'odro, 94 P. 234, 163 Cal. 44— 
Ponn V. Dyba, 1 r.2d 461, 115 Cal. 
App. 67. 

N.J.—Arlington Realty Co. v. Gluck, 
130 A. 800, 98 N.J.Kq. 62. 

61C.J. pl97noto76.> 

49. Cal.—X^aolflo Statos Savings So 
I..oan Co. V. Warden, 117 P.2d 877, 
18 Cal.2d 757—Williams v. City of 
San X>odro, 94 P. 234, 163 CaL 44— 
Jones V. Walker, 118 P.2d 299, 47 
Oal.App.2d 506—^Tonn v. Dyba, 1 
P.2d 461, 116 Cal.App. 67. 

50. Col.—Paolflo Statos Savings Sc 
Loon Co. V. Warden, 117 P.2d 877, 
13 Cal,2d 757—Mcl^holl v. Nunes, 
192 P. 95, 48 CaLApp. 883. 

51. Kan.—Wilson v. Glenn, 254 P. 
394, 123 Kan. 13. 

Pavssaount title must be shown 
Whore It Is shown in action to 
qulot title that plaintiff Is in actual 
possession of realty In controversy, 
defendant cannot defeat plaintiffs 
action except by showintir a para¬ 
mount right in himself,—Federal 
Savings Sc Loan Ins. Corporation v. 
Hatton, 136 P.2d 659, 156 Kan, 678. 

58. Oolo.—^Bennett v. Morrison, 242 
P. 638, 78 Oolo. 434. 

51 aJ. p 197 note 78. 
fftrsagers or intruders 
In action to quiet title, want of 
validity of plaintiir6 title xnay not 
be challenged by strsAgets and In¬ 
truders, that Is, persons who were 
neither in possession of the proper¬ 
ty nor oonneoteia In any way yvith 
the paramount source of title.—Pa- 
olfio States Savings St Loan Co. v. 
Warden, 117 F.9d 877. 18 Cal.9d 767. 
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§ 42 

title from a common source.^® Accordingly, where 
plaintiff establishes a prima facie title in himself 
under a mortgage foreclosure sale, defendant, who 
was a stranger to the mortgagor and his title, could 
not attack the validity of the foicclosurc;^*'^ nor 
can defendant, in an action to set aside a judgment 
against plaintiff\s grantor and conveyances based 
thereon, as clouds on title, assert fraud by such 
grantor in procuring his title from the government.®® 

The fact that plaintiff procured his title hy fraud 
on his grantors cannot avail defendant, a stranger 
to the transaction, whose conduct was not influenced 
thereby and who makes no claim under or through 
the persons defrauded.®® Likewise, where plaintiff 
holds the legal title, his right to maintain the ac¬ 
tion cannot be attacked by defendants, who are 
without title, on the ground that lie holds his title as 
trustee®^ or that the conveyance to him was ehain- 
pertous.®® It has also been held that one defendant 
cannot attack the sufliciency of plaintiff’.s title as 
against a codefendant.®® Other eases where defend¬ 
ant was held to be precluded from attacking plain¬ 
tiff's title or right of possession are collccled in the 
note.®® 

c. Title in Third Pearson 

Whard plaintiff la In tha «Gtu«tl poaaaaalon of tha Und 
In eontrovaray, dafondant cannot dafaat tha action hy 
•howing an outatandlng paramount right or tltla in a 
third parson. 

Where plaintiff is in the actual possession of the 
land in controversy, defendant cannot defeat the 
action by showitig an outstanding paranunmt right 
or title In a third person,at least where such out¬ 
standing title is not a valid and subsisting one.®® 
Likewise, it has been held that the holder of a naked 
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legal title to land, as against a plaintiff in posses¬ 
sion thereof, will not be pornnttod to set ttp a entm- 
tervailing equity in a thiid poison, with whom he 
is not in privity, and who, being also a paity defend¬ 
ant to the action, hy his default ooiiIosms plaintiff’s 
title.®® The fact that a thiid por.siui has obtained 
title to the land hy adverse juissossinn <loes not 
nuHtatc against the lights of the plaintiff in the 
absence of a showing of privily between Mich thiid 
person and defemlanl.®’^ lb»wever, a defendant in 
adverse posse.s.sion may defeat the action Iw showing 
a title Outstanding in a thiril person,®® without con 
nccting himself with that title,®® aUht>ugh as to 
this, there apiiear.s to he authority to the eoutrary.®“ 

d. Existing Agrooment by Plaintiff to Dispose 
of Ihtorost In Lands 

The right of plaintiff cannot ho dlefe4ted by showing 
that he has entered Into an agreemsnt to dispoeo of the 
property, where such agroenieni in no way sffrets 
plaintiff*! title. 

The right of plaintiff cannot be defeated l»y show-^ 
ing that he has entered into an agreement to flispose 
of the property, where .such agreement in tut wav 
affects plaintiff's title.®® Aceonlingty, a contrael®® 
of sale^® which i.H not specifically cnfoteealde can- 
not be the basis of a defense by one cluimmg 
an interest in the pniperty under such contract. 

I likewise, a vendor's failure to carry out a contract 
to convey is no defense to an action by him agam^t 
the imrehaser to remove a ckmd from title, wlicir 
the latter subsequently agreed to waive hin rights 
under the contract^t However, where plaintiff 
contracts tt> sell land to defendant, t!te contract cn 
titling defendant to possession, and s«leier|«ently 
contracts to sell the land to another pers<m, defend* 
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93m Mo,—Stone v. Kaneim City, etc,, 
R. Co., 160 S.W. S8, 361 Mo. 61. 

61 Cjr. p 107 note 00. 

54, Colo.— Inman r. White, 133 P. 

69, 31 O 0 I 0 .APP. 437. 

K.T.—Craft v. MerrlU, 14 K.T. 496. 

65* Or.—’Xempla v. Otburn, 106 F» 
16^ 55 Or. 906. 

56. tnd.—Pence v. LOttir, 77 Km 
061, 00 lnd.ApxH 60. 

K.Y.—Obomoyer v. Behn, 100 KT. 
a 280, 123 App.XMv. 440. ammied 
89 N.m 1106, 105 KY. 588. 

57- U.S.—Z>eventer v, Ijott, C. 
C.KT., 172 T. 974, affirmed 180 P. 
078, 103 aOJL 624. 

56. TT.S.—Vea Heventer v. Irott, eu- 
pina 

59f Oal.r-Morrls v. Judkins, 172 P. 

148,06aabApp.4ia. 

51 ax p 107 note 06. 


6P. Mo.—fleairy v. Miller, 167 «.W. 

B1 c.i. p 107 not. «7. 

ei. Kiut.x'Oorpw jrwrt. oltad in 
NftvitiMH * I,o*n Jnn. Cor¬ 
poration V. llatton, 188 l-.8d tCt. 
863. 186 Kan. 67S. 

81 aj*. p l»8 not. 8*. 

-IVank of titio In plaintiff no. mtpra 
-uMtvt-lon b 9t tun Motion. 

M. liCUn).-»l<KnMr ▼. Horton, 38 

KUifc 411, 

81 cur. p l»t ttoto ti. 

•8. 01ite.—l8^Ctmri* ». X-orMll, 18 
OUo it. til 

M. tnA<-»lih««t- r, itl.f. 1 , 74 
Sd 811, U7 Ind.App. 884. 

68. CaL'-^Woodmurd ▼, Wb.rki, it Jf. 
781, 108 OoL la. 

810.X pm note 81. 

«. CaL—'Weodward *. murlo, on- 
pro. 

61 CJr. p 188 not* 81. 
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07. Minn, iouthrrn Naval Mt««r>-. 
1-0. V. t'rtr., 33 t|k>.S<i SVG, 363 Minn. 
UB. 

68. fl.t».- Htotn V. I’uUKliran, IBS N, 
W. 81, 19 K.I>. 871. 

88. Cal.- l-iinrni.i v, Itali'itnt.rr 
<;o.. 80 t*,3d SOU. 33 ('nl.App.rtt Oil 
- Hhndian v, Vnlilrr, 893 I*. 175, 
tOR CalApp, 419, 


TOb Ual.- -Itrddrn v. Waldnrk. 888 l‘. 
844, 88 (ItUrApp, 484- -Arihor v, 
MUl«r, 838 I*. 88. 73 t<n}App. SIR 
-4Jr«no V. ttuofli, 188 I*. 876, 39 
CM.APP. 884—4«tUtr» V. MImIc. 81 
P. 844. 8 OOI.APP. 818. 

OU and ffoo Immum iua opMiftmil, 
«itfe|wal»lt 00 dofanm to notion 
to dttlot tttit OM Minwt and Minor- 
830 f 8^7^ 


71. Ko4M.-(«flMliort7 ir. Ooitltnk.iv 
144 NTJS. 874, 84f Hmw. 884. 
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ant^s contract is, in the absence of the second vendee 
as a party, a complete defense to an action to quiet 
So a vendor is not entitled to a decree 
quieting title, where it involves enforcing a for¬ 
feiture of the contract of sale under which he has 
received part payment, as against assignees of the 
contract who have paid a large advance in price and 
are able and willing to pay the balance, but have 
made default in payment of the installment on which 
forfeiture is claimed, in reliance on representations 
of plaintiff's agent that plaintiff would later accept 
payment and execute a decdJ^ 

§ 43 . ..Title or Interest of Defendant 

The right of the plaintiff to recover In an action to 
quiet title may be defeated by defendant showing a para¬ 
mount title In himself or any valid Interest in the land. 

Plaintiff's right to recover may be defeated by de¬ 
fendant showing a paramount title in himself,but 
not if defendant acquired his title subsequent to the 
commencement of the action,^^ although it has been 
held that, where defendant, being unable to show 
sufficient title because he could not by competent 
evidence trace his title from the original patentee 
into one of his earlier grantors, procured a deed 
from the patentee’s heir pending the action, defend¬ 
ant's title, if otherwise valid, will prevail.'^® Like 
wise, a plaintiff in a suit to quiet title cannot obtain a 
decree if the defendant has any valid interest in the 
land.'^'^ Accordingly, it is a good defense that de¬ 
fendant is a tenant of plaintiff under a valid lease, 
and that a decree quieting title would cut off the 


tenant's interest under the lease.'^^ However, it has 
been held that defendant's ownership of slock in a 
corporation docs not give him an interest m the 
corporation's real property, which he can set up 
in an action to quiet title."^^ 

Title by adverse possession is a good defense 
where the elements necessary to constitute such ad¬ 
verse possession are establishcd^o 

Failure to pay taxes. Failure of plaintiff's an¬ 
cestors to pay taxes on the land for several years is 
no defense, where there has been no sale to enforce 
a forfeiture for nonpayments^ Likewise, failure of 
plaintiff, claiming title by adverse possession, to pay 
taxes on every part of disputed property for some of 
many years of continuous possession relied on, docs 
not warrant judgment for defendant, claiming un¬ 
der void lax decd.S2 

I 44 , - Defendant in Possession 

Unless the statutes dispense with the necessity of 
possession by the plaintiff, possession by defendant will 
defeat an action to quiet title brought by the holder of 
the legal tltl«. 

Unless the statutes dispense with the necessity of 
possession by plaintiff, possession by defendant will 
defeat an action to quiet title brought by the holder 
of the legal title,*3 since, as considered supra § 27, 
where the defendant is in possession, the remedy at 
law by action in ejectment ordinarily affords a plain, 
adequate, and complete remedy* The fact that de¬ 
fendant obtained possession by force, or violence, 


72. cai—Birch V. Cooper, 69 P. 420, 
136 Cal. 636. 

73. Llddle V. Cook, Colo., 209 
F. 182, 120 C.O.A. 180. 

74. Ala.—Throckmorton r. City of 
Tuscumbla, 28 6o,2d 647, 247 AJla. 
209. 

Oal,—-Becker v. Hlirhboy Coaster 
Trust, 296 P. 661, 112 Cal App. 219. 
KXI.—Plllinrham y. Gardner, 18 3. 

m.2d 478, 219 K.C. 237. 

51 CJr. p 196 note 69. 

75. Colo.—^Floyd V, Sellersi 44 p. 
373, 7 C 0 I 0 .APP. 498. 

70. Ala.—^Rucker v, Jackson, 60 So,; 
139, 180 Ala. X09, Ann.Cas.l916C 
1058. 

77. Ind.—Kosanjleflf v. Petroff, 19 N, 
Kl.2d 568, 216 Itsd. 286. 122 A.L 1 .R. 
470--^ult V. Miller, 181 KB. 86 , 
208 Ind. 487—Biael v. Tucker, 23 
K.B. 81, 121 ind, 249—^Johnson v. 
Murray, Administrator. 18 N.B. 
272, 1X2 Xnd. 154, I AmuS.R. 174— 
Sawyer v. Mleine, 02 NJB1.2d 683, 
118 lnd.App, OlO^FoUette v. An¬ 
dersen* 106 KA 790, 66 Zad.A|>p. 
Uig . 

Utah,—Columbia Trust Co, v. Niel¬ 
son, 007 P. 926r 70 XMk 1^9^ ' 


78. Ind—Ault V. Miller, 181 N.B. 
36. 203 Ind. 487. 

Meu—^Buswell V. Wentworth, ISO A, 
808, 184 Me. 883. 

79. Cal.—^Phelan v. All Persons, 
etc., 269 P. 725, 202 Cal. 176. 

80. Ark.—Marks v. Moriran, 263 8. 
W. 070, 166 Ark. 6X8, 

Cal.—^Woodward v, Paris, 41 P. tSl, 
109 Cal. 12. 

Ind—^Rapp V. Harrold, 164 N.B. 679, 
86 Ind.App. 494. 

Ky.—Whitaker v. Shepherd ,1 134 8. 

W.2d 604, 280 Ky. 710. 

N.M.—Manby v. Voorhees, 203 P, 643, 
27 N.M 611. 

Okl —-Goslen v. Waddell Inv. Co.. 292 
P. 862, 146 Okl. 269—McGowan V. 
Carlton, 288 P. 380, 148 Okl. 106* 
Tex,—^Haltom v. McKinley, Civ*App., 
64 8.W.2d 1060. 

51 CJ. P 197 note 73. 

Adverse daimant out oif posSSsstoa 
An adverse datwant cnit of‘posses¬ 
sion cannot prevail in an action for 
determination of a claim, to real 
property merely by showinir wsd^* 
ness of piainthrs title, but he can 
do so only on strength of his own 
title as in an action 6f eiectment* 
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brought by him.—Beat Renting Co. 
V. City of New York, 102 N.B. 497, 
248 N.Y. 491—Oeorge v. People, 47 
N.T.S.2d 601, 267 App t:>Iv. 676— 
Smith V. Dayton, 1 N.Y;S.2d 976, 253 
App.Div. 899. 

Adverse possession not shown 
Ark.—Norman v. Sharp. 177 a.W.2d 
401, 206 Ark. 744. , 

Cal,—Colver v. W. B. Scarborough 
Co., 288 P. 1096, 73 CaUtpp. 421. 
Mlaa—Southern Naval Stores Co., 
limited, V. Price. 80 8o.2d 606, 302 
Mias. 110. 

61 C.J.P 197 note 78 Cb]. 

81. U.S.—Johnston v. Kramsr, D.O. 
NXl, 200 F. 738. 

88. Cal.—^Snodgrass v. Bell, 261 P. 
497, 86 Cal.App. 664. 

88. Or.—Williams v. Barbee. 108 P. 

2d 1003, 166 Or. 260. ,. 

61 aj. b 182 note 40. . 
acn action to oonftrm title to land 
Miss.—^Broome v. JsdESon, 7 So. 2d 
029, 190 Miss. 62, suggestion of 
' error overruled 0 9o.2d 246, 193 
MlSA 06. 

M* Stephens v., Johnson, 99 N. 



§§ 44-47 

or committed unlawful acts in taking possession, 
has been held not to change the rule. On the other 
hand, it has been held that possession taken from 
plaintiff by force will not give defendant such pos¬ 
session as will enable him to defeat plaintiff’s ac¬ 
tion,®® and this has been held true of a possession 
acquired by collusion with plaintiffs tenant.®*^ More¬ 
over, defendanfs possession, in order to constitute a 
defense, must be of such open, visible character as 
to give notice thereof.®® 

In determnung whether defendant’s posseswsion is 
sufficient to constitute a defense, the character and 
situation of the land must be considered,®® Where 
defendant, holding the legal title under a claim of 
ownership, inclosed land, previously uninclosed by 
anyone, with his other land, without force or fraud, 
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his possession is sufficient.®® ITowevor, placing 
signs on vacant land advertising it for sale has lieen 
held insufiicient.®^ Possession by defendant’s tenant 
IS sufficient.®® 

Where plaintiff shows no title in himself, defend- 
aiifs po.sscssion, irrespective of his title, is a good 
defense.®® Actual possession of only part of the 
land described in a deed to defeinlant gives him 
constructive possession of the whole, even tiiough 
the grantor had neither title nor posse.s.sioxu®* 

§ 45. Waiver and Bar of Defenses 

A defentt to nn action to quiet tttto m*y bo Wiilvod 
or barred by lachot or ttmitatlona* 

A defense to an action to (piict title may be 
waived®® or barred®® by laches®^ or liniitutions,®® 
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n. PRocEBDnrf^s akd belief 


A. MATTKHH OF PltOCEDlTRE IN OENEllAL 


§ 46. In General 

Unless otherwise provided, the usual rules of pro- 
oedure governing civil actions aro applicable to actions 
brought under a statute providing for the determination 
of advene claims* 

Unless otherwise provided, the usual niles of 
procedure governing civil actions are applicable to 
actions brought under a statute providing for the 
determination of adverse claims.®® A court of 
equity must, however, view the ease in the bnnulest 
aspects of the equitable rights of the parties, rather 
than on narrow and technical legal grounds.^ 


Wlutt law governs. The lex loci ctmtrols the pro» 
cedure.® 

§ 47. Jurisdiction and Venue 

a. Juri.sdictiott 

b. Venue 

a* Jurisdiction 

An action to qulot title must bn brought In tha lurti* 
diction In which the land Is «ltU4trd, slthoiigh whsrs ths 
court has Jurisdiction In pitrsonsm of thn partlos. It 
may docros the r«mov«il of a cloud on lands situatod In 
anothor state* 

An aetbm to quiet title must be brtmglit in the 
jurisdiction in whieh the land is situated,** altlunigh 


m 642, 256 III. eiO--Oouia y. 
Stomburg, 106 III. 48 S. 

85. in,—1,40 Sourd V, Kdwarda, 86 
N.II3. 212, 236 lU, 162, 137 Am.S.lt. 
287. 

61 C.i. p 108 note 07. 

86. U.FI,—Blauifbtor v, Mallrt X^and, 
oto., Co., Tex., 141 V*. 2S2, 72 <UJ. 
A. 480, certiorari denied 26 fl.Ct. 
761. 201 U.S. 646, 60 I.,Kd. 003. 

87. Colo.—American Wond, etc., Co. 

V. ilupkins, 104 P. 1040, 46 Colo. 
460, 

51 as. p 198 note 99. 

88. in.— ^IiempHoy v. Burns, 118 N. 
SI. 193, 381 IlL 644. 

80. Mleh.—iHemlnie v. Conklin, 211 

W. W. 638, 287 MIoh. 343. 

51 0.jr. p 198 note 2. 

80. Iflch*—Sylvan Tp. gehool nuit. 
Ko. 2 V. Munbactb, 143 N.W. 348, 
176 Mich. 243. 

81« Mich.—nallona y. Potex, 207 N. 
Vt. 836# 334 Mich. 373—JUonnely v. 


' l^yona, ISO N.W. 346, 173 Mleh. 
515. 

08. tJ.H.—Kryor v. Weakley, 

Mo., 361 y*. 509. 

08. Waldner v. lUaelmlk, 374 

N.W. 837, 65 «l.l>. 440. 

81 as. p 198 note 6. 

04. Cal.—Iforton v. Moore, 177 l\ 
188, 38 CahApp. 623. 

08. <1al—Clavcy v. looney, 351 V. 

332, 80 Cal.App. 30, 

Waiver ot defense of; 

Adequate leaai remedy Nee supra 
I 10. 

Want of poaeesHlon by plaintiff 
see supra I 8U 

08. Cab—S’uKl V. IMwards, 318 r,3d 
803, 96 Cal.2d 460. 

07. Cal.—iChavey r, I#uney, 251 3P. 

333, 80 CahApp. 20. 

S.P.—Itarker v, Cowle; 173 N.W. 732# 
42 189—Wampol v. k«mittSt 

85 N.W. 695, 14 S.O. 384, 8$ Am. 
art 768. 


l^Hehes in brinslns nuU see supra f 
49. 

80# 't^lavey v, Ifonry, 251 i*. 

333, HO Cal.App. 2o, 
lAmltatlen asainet rau»e «»f A*tbm 
see nvipra | 4H. 

00. Mo. 'Wm. U. Tltole r 

6k Ilealty i’«. v, tiett, 46 M.W.M Ua. 
329 Mo, 5tG 'Kte%wart v. Umoh i 
lionn 8r TrUMt c*0,# 233 II VV. H«»k, 
383 Mu. .154, 375. 

5t tl.J. p 203 note 73. 

Same ae la ejeetmeaO 
N.V. Ameplenn Surety Cn. of N*’W 
Vurk V. lirlnk, 260 N.V.a 521, HO 
bilsu. 851, 

1« Inwa.^ iOefcert v* Hlunn, 322 N.W, 
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the adverse claimant is a nonresident ^ On the other 
hand, it has been held that, where the court has 
jurisdiction in personam of the parties, it may decree 
the removal of a cloud on lands situated in another 
state.** 

Jurisdiction of particular courts. The question 
as to what particular court has jurisdiction of an ac¬ 
tion to quiet title must be determined by reference 
to the constitutions and statutes of the different 
states.® Jurisdiction of courts of equity as to suits 
to quiet title has been considered in connection 
with the nature of the remedy discussed supra § 1. 

b. Venue 

Under constitutional or statutory provisions relating 
specifically to actions to quiet title or generally to ac¬ 
tions affecting real property, an action to quiet tltl« Is 
local In Its nature, and the venue Is determined by the 
location of the property, and not the residence of the 
party. 

Under constitutional or statutory provisions relat¬ 
ing specifically to actions to quiet title or generally 
to actions affecting real property, an action to quiet 
title is local in its nature, and the venue is deter^- 
mined by the location of the property,*^ and not by 
the residence of the party,® and must, therefore, 
be brought in the county in which the land® or a 


part thereof^® is situated. If brought in a county 
other than that in which the land lies, the court 
has no jurisdiction whalever,ii even to change the 
venue and the objection, being jurisdictional, 
cannot be waived.^® The objection may be taken by 
demurrer for want of jurisdiction^^ or by plea in 
abatemcnt.1® 

On the other hand, it has been held that a suit 
to cancel a claim on land as a cloud on the title, 
where the property is in possession of the complain¬ 
ant and the court is not asked to make any disposi¬ 
tion thereof, should not 'be held to be a proceeding 
purely in rem in the sense that a court would be 
wholly without jurisdiction in a county other than 
where the land is situated,^® 

§ 48. Time to Sue and Limitations 

An action to quiet tltla must not be brought prema¬ 
turely. Limitations may be Invoked as a defense to the 
action except where plaintiff Is In actual possession of 
the land and claims to be the owner thereof. 

An action to quiet title to land must not be 
brought prematurcly.17 Limitations may be invoked 
as a defense to the action,i® except where plain- 
tiH is in the actual possession of the land and 
claims to be the owner thereof.^® 


4. Tex.—Erwin v. Holliday, 112 S. 

W.2d 177, 181 Tox. 60. 

61 C.J. p 203 note 78. 

Act OflL title or property 
The courts in quletlnfir titles can¬ 
not act directly on person of non¬ 
resident owner or claimant, but only 
on title or property Itself. 

Tex.—Erwin v. Holliday, supra. 
W.Va.—Tennant v. ITretts, 68 S.E. 
387, 67 W.Va. 609, 140 Am.S.R. 970, 
29 I..R.A.,N.S., 626. 

6. U.S.—‘Remer v. Mackay, 0.0.111., 
85 F. 86. 

6. Cal.^Martln v. Facillo South¬ 
west Royalties, 106 P.2d 443, 41 
Cal.App.2d 161. 

Idaho.—Whitney v. Randall, 70 P.2d 
884, 68 Idaho 49. 

Mass.—Daley v. Daley, 14 N.E,2d 
118, 800 Mass* 17—0*Connoll v. 
Everett, 176 H.E. 44. 274 Mass. 
602—Fuller v. Fuller, 126 N.E. 499, 
284 Mass. 187—McArthur v. Hood 
Rubber Co., 109 K.E. 162, 221 Mass. 
872. 

Mich.—Mark v. Bradford, 23 H.W.2d 
201, 816 Mich. 60. 

Ohio.—Hlnsinser v. Cummins, 182 H. 

E. 624, 42 Ohio App. 468. 

61C J. p 204 note 80. 

Courts exeroislnsr orlflnal jurisdic¬ 
tion arenerally see Courts S$ 888- 
810. 

7. Ey.—<k>itpus JweiM qiuited la 


Flinn v. Blakoman, 71 S.W.2d 961, 
974, 264 Ky. 416. 

510.X p 204 note 88. 

8. Ky.—Corptui Xorls quoted iu 
Flinn V. Blakeman, 71 S.W.2d 961, 
974, 264 Ky. 416. 

61CJ.P 204 note 84. 

9. Ky.—Corpus jrurls quoted In 
Flinn V. Blakeman, 71 S.W.2d 961, 
974, 254 Ky. 416. 

61 C.J, p 204 note 88. 

10. Ky.—Corpus dtirls quoted in 
Flinn V. Blakeman, 71 S.W.2d 961, 
974, 254 Ky. 416. 

61 C.X p 204 note 86. 

Where tract of land lies partly in 
one county and partly in anoth¬ 
er 

(1) The action may be brousrht in 
either county.—Flinn v. Blakeman, 
71 S.W,2d 961, 974, 254 Ky. 416— 
61 C.J. p 204 note 86 M. 

(2) The court of the county in 
which most of the land to which ti¬ 
tle was sousrht to be quieted was sit¬ 
uated had Jurisdiction of the sub^ 
Ject matter, althoug-h the lands were 
situated in two counties.—Bowen v. 
Frank, 18 S,W.2d 1087, 179 Ark. 1004 
—61 O.J. p 204 nets 86 [dj. 

11. CaL—^MaAuire v. Cunningham, 
222 P. 888, 84 Osl.App. 636. 

51 C.X p 204 note 87. 

18. CW.—FWtts V. Camp, 29 P. 867, 
94 Cat 893— Maguire v. Cunning¬ 
ham, 822 P. 888, €4 Cal.App. 686. | 
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13. Oat—Maguire v. Cunningham, 
supra. 

61 C.X p 89 note 204, 

14. Oat—^Paoiflo Yacht Club v. 
Sausallto Bay Water Co., 88 P. 
822, 08 oat 487. 

la, Tex.—Russell V. Texas, etc., R. 
Co., a S.W, 686, 68 Tox. G4G. 

13. Miss.—Ravoslcs v. Martin, 199 
So. 282, 190 Miss. 92. 

17. D.C,—Donovan v, Mahoney, 46 
APP.D.C. 480. 

Suit, before termination of lease, 
against tenant claiming right of 
posBOSSlon see supra $ 38. 

Aotion held not premature 

B^an.—Oklahoma City University v. 
Baughman, 83 P.2a 081, 148 Kan. 
510, 110 A.L.R. 1266. 

Mo.—White v. Kentllng, 134 S.W,2d 
39, 345 Mo. 52G. 

N.C.—Johnston v. Johnston, 12 S.B. 
2d 248, 218 N.C. 706. 

18. Mich.—Tledemann v. Kroll, 107 
H.W. 883, 144 MlOh. 808. 

61 ax p 199 note 14. 

Accrual of right of action to quiet 
title or remove cloud on title gen- 
erslly see limitations of Actions 
S 124. 

Limitations applicable to equitable 
actions generally see lilmltatlona 
of Actions 69 80« 92. 

Limitations applicable to reHef on 
the ground of fraud or ngdlstake 
see Limitations of Actions 9 91. 

18. Tenn.^*-49teartas Coal, etc.,. Xiuxn- 



§ 45) 

§ 49. Laches 

a In p^cneral 
1) What coii.slititU-s 

a. In Oeneral 

Laches ordinarily Is available as a defense to an ac¬ 
tion to quiet title, except where the action Is a statutory 
one In which no equitable relief Is sought by either par¬ 
ty, or where the plaintiff is in possession under claim 
of title, or where the action Is brought by the owner of 
wild, unoccupied, and unimproved land. 

In accordance with the g^cxicral rules, discussed in 
Equity §§ 112-132, laches ordinarily is available as 
a defense to an action to quiet title,cxccpl whore 
the action is a statutory one in which xio equitable 
relief is soufifht by cither party.^i Ifowever, where 
plaintiff is in possession under claim of titles he is 
entitled to wait until his possession is invaded or 
his title attacked before taking steps to viiuHcate 
his right, and mere lapse of time will not bar an 
action by him to quiet titlo.-^ Likewise, laches 
orchiiarily will not bar an action to quiet title ba.se(l 
on a forged deed or forged alteration thcreof.-^^ 
Where defendant is not in posse.ssion, plaintiff^s de- 
lay in bringing an action to quiet title will not pre¬ 
clude recovery, even though defendant has puitl 
taxes on the land;*^ hut it has lieen held that cwi- 
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slructivc possession of defendant is sullleient to en¬ 
able him to invoke the doctrine of It has 

also been hold that laches is no tlefense where plaia- 
liff IS vested with legal title to the lainl**^ or claims 
title by adveuse possession.-'^ 

IVild and unoccupied land. The doctrine of lach¬ 
es has been held inapplicable in an action by the 
owner of wild, um>ccupiod, ami uniniprovetl laml.-* 
Such lands, as discussed supra § 33, are in the con¬ 
structive po.sses.sion of the owner, who nee<I not 
assert his rights until there have been s<nne aldi ma- 
tive acts invatling them.-® Mere inaction on the 
pait of the owner, and failure t<» p.iy taxes for a 
time short of the statutory periotl, do not constitute 
supervening equities calling f«>r the application of 
the doctrine of laches.^® Likewise payment of taxes 
by another,***^ without cidor of title,Innvcvcr long 
continued, alone will not constitute such an invasion 
of the owmT\s rights as to call for actifui on his part. 
Where defcmlant’s predecessor diil not cstatdish title 
t>y advcr.se posscs.sion, and for many yoar% before 
suit there wan no regular occupancy by ilcfendam 
or his prcdcccs.sor, the owner of the latal was not 
bound to ctnnmenee an action to quid title against 
occasional occupants, and his delay did not bur a 
subsequent suit,*** 
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ber Co, v. Patton, SAV, IH 
Tcnn. 66 G. 

61 C.J. plOO notftie. 

Operation and oiYoot of statuto of 
JtmttallonH frcncratly m to elalm- 
iintH of property in or out of po»- 
Koasion aoQ JLimltatloua of Aotlona 
I 23. 

aOk U.S.—lArbor v. lUuo, C.C,A.Okl., 
46 ie,2d 746—niurncH v. Uoyd, XXC. 
W.Viu, a ic.supp. 684, <\ 

C.A., 73 9i0, certiorari Uonled 

66 BJQt 660, 2S4 U.», 723, 70 IMh 
1364, rohoarlUK donled 66 S.Ot. 647, 
306 U.a 768. 70 UKd. 1708. 

Ark.—Dlokoy v. $tovoiiH, 184 S.\V.2d 
966, 208 Ark. lU—Marks v. Mor¬ 
gan. 863 S.W. 070, 166 Ark, 613. 

61 ax p 200 noU 87, 

SiHtoppel as a dofonaa ioo lupra I 
41. 

fll. Mo.—CalUa v, Johngon, 30 0, 
W.U 38, 326 Mo. 263« 

61 ax p 300 note 80, 

BSL Cal,—William* v. »tlUwell, 10 
P.2d 773, 217 Clal. 487. 

Qa,—Marietta BeaXty Jk Develop* 
ment Co. v. Eeyiioldfi, 6 aK.2d 347, 
180 (Hu 147--H6impgon v. Bay, 178 
S.B. 726, 180 Oa. 306, 
i;owa.>-^ultoii V. McfCuUouglx, 7 N, 
W,2d 010, 232 Iowa 1220. 

SI ax p 200 note 81, 
geltker title aoa poaeetuidoa 
One who hea neithor a legal or 
Ktuitable Intereet in property nor 
am poeeeiieion of it oannot avail 


himnelf of the bar of Ineheo HKatiist 
I ho owner,* M<mley v. MngnoUa t»e- 
troUmm Co., U4 r.2d 7 in, 41 N.M. 
230. 

Common grantor 

The dofenHe of Inehrs wnw not 
avallnblo agnlnat a grantee tn poa- 
sesAlon of land, who wae seeking hy 
A Mult in equity to quiet title and 
procure reformation of a deed a« 
iignlnst A HulmiKtuont grantee of a 
common grnnttir.- Klar v. Uoopln- 
giirner, 23 N.W.2d 326, 63 Ohio App. 
102 . 

83. 111.*—Anderaon v. Vnin«e Home- 
buildora, 81 N.ia.2d 430, 461 HI. 60, 
Kan.*> *Coxp«ui yavie eited ta Vo% v. 
Watkins, 87 H.2d 248, 347. 140 Kan, 
200 . 

M.M,—Mosley v. MagnoUa Petroleum 
Oo., 114 r.2d 740. 46 N,M, 280, 

61 ax p 200 note 88. 

M. raL^^eeret Valley l^ind Co, v. 

iHiW, 202 IP. 440, lit Oal. 420. 

61 0 .x p 800 note 28. 

86. n*a—Van Hoi^ v. Frey, 18 App, 
D.a 648. 

ae, W.Va,—Waldron v. Harvey, 46 
H.K. 608, 64 W.Va, 608, 108 Am. 
a,U. 060. 

87. XU.—«heafr V. Sptndler, 171 M.»* 
632, 830 HI. 640. 

61 Cjr. p 200 note 86. 

FemnlaMve poeaeeelon 
Where poseerniion relied oa by 
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plAlntltr to emuUltule mlverse pos- 
aepMlon wati peri«p-"-»lve* lUhi. tmtdern 
were hot precUnled hv hichen, N«f» 
man v, Mharp. 177 tlAV.24 401. 366 
Ark. 74 S. 

as. Teim. Htenrna <*»»nl, etc,, v. 
ffUton, 121 HAV. nUK 134 Tenn. 
666. 

61<\X P 301 note 27. 

aoaohee le not avellahle eaeept 
where plalatllT is oat of pooeeeeloa 

and **eut at doCM not 

nn^an a mere faltuie of the »«wner to 
he in at'ttml piiHsen^hin of wild or 
untHU!upled lands, iHfat, 

etc., Vo, V. Hatlon, 161 14 W. m. 124 
Teim, 666*-UoUon (^*olleea v, Well- 
h(»rn. 4 TannrApp. 228. 

88. Ark.—Miller v, Henry, 160 RW. 
700, 106 Ark. 361, Ann i*ai«A0llH 
764. 

61 ax p 901 note 30. 

sa Ark.-<^'lilre4loy ImtHher v. 
latNKfofd, 160 RW. 260, 108 Ark. 
084. 

SX. Fla,*-dlAulmrn v, I4ntith Hortda 
Maval Stores tto., 78 Mu, 488, 78 
Fla. 146, 

81 C.X p lOX note 41, 

SS. Ark.--Fletcher v. Melane, 224 0, 
W* 628, 146 Ark, 2lt 
61 CX, p 901 note 40, 

as. Cab^-Maslnnls v. Ilurlhutt, III 
r. 606, 40 asULpp. 408. 
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b. What Constitutes unreasonable period of time, accompanied by other 

The question whether or not there has been laches circumstances, may constitute a bar.^^ Hence, in 
depends on the circumstances of the particular case, and determining the question of laches, the court Will 
mere lapse of time will not bar the action unless the , . .i , i. .1 

circumstances are such as to render Its maintenance consider, in connection With the duration of the 

Inequitable. delay, its effect to mislead defendant to his injuryj^"^ 

The question whether or not there has been laches as where expenditures have been made by him and 
depends on the circumstances of the particular risks incurred m reliance on his 0 Vi?n right,even 
case,®^ and mere lapse of time will not bar the action though the rents received exceed the expenditures;®® 
unless the circumstances are such as to render its any change in conditions rendering the enforcement 
maintenance inequitable.®® Unexcused delay for an of plaintiffs right inequitable,as where rights 


34 . Miss.—^Laster v. Ard, 42 So.2d 
737, 

61 C JT. P 201 note 44. 

Equity follows tha a&aloflry of the 
law, and a plalntliC's right to cancel 
a cloud on his title will not be de¬ 
nied when he applies within seven 
years after assertion of void title 
which is apparently good and when 
thoro are no special circumstances 
demanding an earlier application.— 
IJLanleitor v. Spearman, 30 S.]13 2d 780, 
200 Ga. 280—Pierce v. Middle Geor¬ 
gia Xjand, etc., Co., 61 S Hi. 1114, 131 
Ga. 09. 

Facts held to show laches 
Ark.—Dickoy v. Slovens, 184 S.W.2d 
066, 208 Ark. Ill, 

Cal.—Stowart v. Itlco, 86 P 2d 136. 
80 Cal.App.2d 386. 

Znd.—Grantham Itoalty Corporation 
v. Bowers, 22 ]Sr.B.2d 832, 215 Ind. 
672, 

Mich.—Oustin V. Alpena Power Co., 
11 N,W.2d 878, 807 Mich. 241. 

Mont.—^Akoy v. Great Western 

Building 8b Itoan Ass*n, 104 X».2d 
10, 110 Mont. 628 

Neb —Clayton v. Bvans, 200 jJ^.W. 
447, 137 Neb. 674. 

Tonn.—Human v, Ilartsell, 148 S.W. 

2d 634, 24 Tenn.App. 678 
Va.—^Hagan Estates v. New York 
Min. & Mfg. Co„ 87 S.m2d 76, 184 
Va. 1004. 

Facts held not to show laches 

(1) In general. 

XJ.S.—^Kentucky West Virginia Gas 
Co. V. Woods, C.OA.Ky., 110 F.2d 
04. 

Ala,—Biowett v. Stallworth, 27 So. 

2d 206, 248 Ala. 242. 

Cal.—Sterling Realty Co, v. Bolfe, 
180 P.2d 410, 21 Cal.2d 164—Truos- 
dail V. Lewis, 115 P.2d 218, 46 Cal. 
App.2d 718—Smallpage v. Turlock 
Irr. Dist, 79 P.2d 762, 26 Cal.App. 
2d.688—Noble v. Blanchard, 8 F. 
2d 628, 120 Cal.App. 664. 

Colo.—Barnes cbangler, 66 P.2d 

31, 0$ Colo, 407. 

Fla.—Brooks V. Pryor, 189 $ 0 , 675, 
188 Fla. 498, 

XU.—^Anderson v. Villo«e BComebuild- 
ers, 81 N.E.2d 430, 401 111, 60— 
MoXHarmid v. MoDiormid, 16 N.B. 
2d 498, 868 XlL 888. 

Iowa.—York v. York; 89 N.W.Od 408, 
m loWa lI74>^-*-Falton v. McCul¬ 
lough, 7 N.W.ad 010, 088 Iowa 1280. 


Kan—Moffett v. Moffott, 292 P. 942, 
131 Kan 646. 

Miss—Gulf Refining Co. v. Travis, 
30 So.2d 398, 201 Miss. 336. 

NM.—Lotspetch v. Dean, 211 r.2d 
979, 53 NM 488. 

N.n—^Loy, for Use and Benefit of 
Union Securities Co. v, Kessler, 39 
N.W2d 260. 

SD.—McDowell V. Jameson, 184 N. 

W. 261, 44 S 1>. 480. 

Wash—^Lavlgno v. Hughes, 01 P.2d 
660, 190 Wash. 2BB. 

51 C.J. p 201 note 44 [bL 

(2) Husband hold not barred by 
laches from maintaining action to 
quiet title to realty which was con¬ 
voyed to his wife long before her 
death, where husband did not know 
that deed recited that realty was to 
be wife's separate property, and wife 
did not claim realty as her separate 
property until shortly before she 
died.—Durrell v. Bacon, 32 r.2d 644, 
188 Oal.App. 396. 

(3) Where mother verbally gave 
plaintiff land, and ho complied, with 
conditions and lived thereon with¬ 
out objection, action to quiet title, 
commenced forty years after gift, 
held not barred by laches under evi¬ 
dence,—Williams V. sun well, 19 P. 
2d 778, 217 Cal, 487. 

(4) Complainant was not barred 
by laches from claiming land pur¬ 
chased from father, as against 
daughter who purchased land from 
father with actual notice of com¬ 
plainant's deed, merely because, he 
did not assert claim to land or have 
deed recorded until after daughter's 
purchase,—^Branstottcr v, Poynter, 
222 s.w.2d 214, 32 Tenn.App. 189. 

<6) That husband permitted di¬ 
vorced wife to use land for fifteen 
months after receiving deed from 
wife held not to consfHute laohes. 
—-Gardner v. Herbert, 6 P.2d 782, 
166 Wash. 429. 

85. N.M.-^-43orptis dtuds olted in 
Mosley V. Magnolia Petroleum Co., 
114 P.2d 740, 764, 47 N.M. 280. ' 
Wash.—^Lavigne v. Hughes, 91 P.2d 
660. X99 Wash. 886. 

,61 C.J. p 201 note 45. 

Mere delay, not enoeedtag tftne 
Umited by statute, will not preclude 
relief in action to quiet title; Where 

71 


defendant has not been prejudiced.— 
Geiss v. Trinity Lutheran Church 
Congregation, 230 N.W. 658, 119 Nob. 
746. 

36, Ohio —Groonborg v. Shamansky, 
App., 03 N.B.2d 45, 

51 C.J. p 201 note 46. 

Belay held unreasonable 
(1) In general. 

US.—Bamos v. Boyd, D.C.W.Va., 8 
F.Supp. 684, affirmed. C.C.A., 73 F. 
2d DIO, certiorari denied 56 S.Ct, 
BBO, 204 U.S. 723, 79 L.Dd. 1264, 
rohoiiring denied 55 S.Ct. 647, 296 
U.S. 768, 79 L.Ed. 1708. 

Ark.—Marks v. Morgan, 263 S.W. 

970, 166 Ark 613. 

61 aj. p 201 note 46 th}. 

<2) In action to quiet title, whore 
during the eighteen years preceding 
action, several defendants had ac¬ 
quired interest in property for a val¬ 
uable oonsldoration and had caused 
property to be improved and operat¬ 
ed as a cemetery in rolianco on sum- 
ciency of their title, plaintiff was 
guilty of unreasonable delay and 
should be barred from assorting title 
to property.—^Fickoisen v. T>eebIor, 
2X9 P.2d 864, 98 Cal.APP.2d 320. 
Belay held not unreasonable 
Mich.—McArthur v. Dumaw, 43 N. 

W.2d 924, 328 Mich. 468. 

61 C.J. p 201 note 46 Co]. 

37- Cal.—Flckcisen v. Peoblcr, 219 
P.2d 864, 98 Cal.App.2d $20. 

N.1X—Nichols v. Schutte, 26 N.tV.3d 
616, 76 N.D, 207. 

51 C.J. p 201 note 47. 

Befeudant hald not misled or preju*. 
diced 

Miss*—Gulf Refining Co. v. Travis, 
80 So.2d 398, 201 Miss. 836. 

Okl.—Horton v. Van Orsdol, 232 P.2d 
620. 

61C.Xp201.note 47 Cb]. 

38. U.S.—Pooler V. Hyne, Ind., 213 
F. 164, 129 C.aA 606, certiorari 
denied 86 filOt' 669, 288 U.S. 620, 
68 L.Ed. 1498. 

61 C.X p 201 note 46. 

39.1 CaL—Akley v. Basoett, 228 F. 
1067, 68 CalApp- 876. 

40. Fla.— Norton y, Jones, 90 So. 

864, $8 ana. SL 
>1 OJ. p 298 note 69. ^ ' 
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of third persons have intervened,or the property 
has become greatly enhan-ced in value,or evidence 
relating to the matters in dispute has been lost or 
become unavailable by death or other cause,^^ It 


will also consider the suflicioncy of the excuse 
offered to explain the delay,such as p(TsonaI dis¬ 
ability to sue'*^ or ignorance of the cause of action 
and lack of opportunity to act sooner.'**^ 


B. PllOCEyS, AND INCIDENTAL IlELfEE PENDING PHO(^KKl)INGS 


§ 50, Process 

a. In general 

b. Unknown persons 

a. In General 

The process or notice and service thereof fn actions 
to quiet title or remove clouds thereon are, In the main, 
governed by statutes relating specifically to such actions, 
or statutes regulating process In civil actions generatly. 

The process or notice and service thereof in ac¬ 
tions to quiet title or remove clouds thereon arc, in 
the main, governed hy statutes relating specifically to 
such actions, or statutes regulating process in civil 
actions gcnerally.47 The action is not an action 
in personam in which personal service is neces¬ 
sary and the jurisdiction of defendant, so far as 
to enable the court to determine the extent of his 
title to the land, may be acquired by any reasona¬ 
ble method of imparling notice provided hy stat- 
Thus, service hy copy of the bill and notice 
out of the state is sufllcieiit to confer jurisdiction 
to render a judgment in rem quieting the title or 
removing the cloud,®^^ Accordingly, it is generally 
held that service by publication, under the authority 
of state statutes, is sufiicient to confer jurisdiction 
as against nonresidents or others who cannot be 


personally served/>^ and the valitlity of such statutes 
has been sustained, not only hy the couits of the 
slates wherein they were enactbut also hy the 
federal courts.t*^ Likewise, under statutes auth<»rij:- 
ing service of process hy puhlicalion, such service 
has generally been held valiil and sufiicient in motions 
to remove cloud on litle^*^ or to ejuiet title»*t» to 
personal property, subject to the jurisdiction of the 
court 

Statutory requirements in relation to the mcule of 
publication of service are mandatory,*^** and must he 
strictly followed and service hy public,ition, 
has(‘d on an afiidavit which «loes imt eomply with the 
statute, is insufficient to confer jurisdicthm/^** 

Senuiilf dcft'mhnt under ficiUums namt\ Where 
the statute provides that defendant may be served 
with summons timler a fictitious name wlien his true 
name is unknown, a defeiulant m> sened cannot 
have the service set asitle on tlie grotttnl that plain¬ 
tiff could have anrt*rtairif*d defenilant’s real name 
ha<l he exercised reasonable diligence in ex.unining 
the public reeon!h**»*'* 

DwitsM (hfvndafU. Wfierc a suit to iptiet title 
is comimmeed after the death ol defeiulant, and the 


41. Ark.—Sanders v. Klonnikon, fll 
aW.2d «47, ISO Ark. SOS. 

Midi.-—Hatch v. St. Joseph, 36 N. 
W. 36, 68 Mich. 230. 

42. Ark.—Craig v. Hodgos, 110 S.W. 
640, 00 Ark. 430. 

61 IC.J. p 302 note 62. 

43. Mich.—Gustin v. Alpt^na Power 
Co.. 11 H.W.2d 373, 307 Mleh. 341. 

61 C.J. p 202 note 03. 

44. Wls.—Llkeng v. Likens, 117 N. 
W. 700, 136 WlH. 331. 

61 O.J. p 203 noto 54. 

46. Nob,—Prooks v. Ijrooks, 180 N. 

W, 41, 106 Nob. 236. 

61 C.J. p 202 note 66. 

46. N.D,—Goss V, lierman, 127 N. 

W, 78, 20 N.D. 206. 

61CJ. p 202 note 66. 

4W- Oal.*r-AJi«.meda County TitU Ins. 
Co, V. tJ. a, Fidelity 4? Guaranty 
Co., 8 p.2d 912, 131 Oal.App. 7|, 
Iia.—^tJthofC V. Thompson, 146 So. 161, 
176 La. 609. 

61 C.J. p 204 note 02. 

48. XJ.6,—Morris v. Graham, C.C. 
Fla., 61 F. 63. 

46. U-S.—Arndt Y. Griggs, HI., 10 


S.(3t. 667. 134 ir.a 316, 33 I-.IM. 
01 «. 

61 O.J. IP 206 note 06. 

60. in.> HHoyd V, Trotter, 0 N.W. 
607, 118 111. 301. 

N.ir,'-Ilnneroft v. t’tiimnt, 6 A. S30, 
64 N.n. 161. 

61. U.H. HfUn V. Montana t^ower 

20 F.Hupp. «4n. 

Md.-’Mtaley v. HnCe ^ Trunt 

<?(>. of ItaUlmure, 66 A.2a iU, 189 
Md. 417. 

N.M.''"HulUvan v. Albuquaniim Nat. 
Trust ^ Uttv. Hank of AUauumr- 
que, US fP.2a 160, 61 N.M. 466. 
Oku—Franklin v. Margay Oil Oor^ 
poriitton, 163 P.2d 426, 104 OkU 610. 
I»a.—Adams v, Uosanfold, 80 DtiU(?o. 
308. 

Utah,—i*arkor v, Xla«s, 317 l>.3d 873. 
60 ClJ, p 603 n^es 83# 84—SI C.J. p 
2o6 note 30. 

60# Iowa.—Taylor v. Ormshy# 23 K. 
W. 28$, 86 Xovm 109. 

60 C.J. p 603 notes 82, 84—61 CJ. 
P 206 note 00. 

68. U.S.^rmiiby v„ Ottman# Neb., 
86 F. 402. 

61 C.J. p 206 note 2# 
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64. TUR' JelUmtk v. fN*f*t»er 

Min. <•(»„ HXH. UU% 177 

IT.a 1, 44 U.f'UU 047. 

66. Frans v. Ituder, A.M**,, 

n F.JUl snu 

no (1.4. p 603 rmte 28. 

Shares of eorporate stoek 
Ga. Uainil v. tdnwera, U.l*:, 96U 
133 Ga. 216, 

61 (1.4. p 206 m*t«* 09 ibt. 

68, Fla. ninaly v, Wilnnii, lf»o 
48S. Ot m 216. 

61 G.4, p 206 nuts 8. 

67. Ark.' UawsU v. M* Mlltan, 320 
RVV.Sd 664, 

61 <14, p 206 nnte 4, 

68. Kan.««'t tanner v. Gunn# 87 F. 
1182. 74 Knit* 748. 

ASMavit held MBMest 

Gtah,—t^rksr v, Itnwi, 217 ll^2(l 278. 

AMaett hsM tesoSMent 

Mont—Arunnw v, Anaernon, 104 F. 

3d 1110 Mont 484. 

61 aj. p 206 imU 6 la]. 

68. Cat.—frying y. ClarpnnMnr, 11 
r. 301, 70 Cal# 82—lllaekhurn v. 
tmekspurt# etSn It Co., H 088. 
7 Cai.App* 040» 
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summons is served by publication against him, the 
court acquires no jurisdiction.*® 

b. Unknown Persons 

Statutes permitting service of process In actions to 
quiet title by publication against unknown owners, claim¬ 
ants, or heirs must be strictly construed and followed. 

In some jurisdictions the statutes permit service of 
process in actions to quiet title by publication against 
unknown owners, claimants, or heirs,®^ and wheth¬ 
er such persons are residents or nonresidents is im¬ 
material.®^ These statutes have been held invalid in 
some jurisdictions,®^ but in most jurisdictions their 
validity has been sustained.®^ However, the statutes 
must be strictly construed and followed,®® and serv¬ 
ice by publication is not authorized where plaintiff 
has knowledge, or the means of acquiring knowl¬ 
edge, of the names of owners or claimants alleged 
to be unknown.®® Where a statute which provides 
for quieting title by making the land a party defend¬ 
ant is complied with, and service had as required by 
the general law as to service by publication, it is 
not necessary to comply with the statute relating to 
service on unknown heirs.®^ 


§§ 50-51 

§ 51. Injunction, Receiver, and Use or Dis¬ 
position of Property pending Pro¬ 
ceedings 

In a suit to quiet title, the court may, In Ita discre¬ 
tion, grant a temporary Injunction to maintain the status 
quo, or appoint a receiver for the preservation of the 
property pending the action. 

Where it is necessary to maintain the status quo 
pending an action to quiet title, a temporary injunc¬ 
tion may be granted,®® m the absence of an adequate 
remedy at law.®® The granting of injunctive relief 
rests in the sound discretion of the court,^® and in 
order to authorize such relief it is not necessary 
that a case shall be made out that will entitle plain¬ 
tiff to relief at all events, but it is enough that the 
court finds, on the pleadings and evidence, a case 
which makes the transaction a proper subject for 
investigation in a court of cquily.^^- However, 
where the filing of a bill to remove a cloud or to 
quiet title operates as a lis pendens, as discussed in 
Lis Pendens § 16, if no facts are stated tending to 
show that plaintiff will suffer any injuiV that might 
not be fully provided against by the filing of the 
notice of Us pendens, plaintiff is not entitled to a 
temporary injunction,'^® and, in such case, a coni- 
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60. Cal.—Jonas v. Wallcar. 118 P.2d 
290, 47 Cal.App.2d 868. 

61. HI.—Rush V. Hubbart, 65 N.BJ. 
2d 681, 303 Ill. 228. 

Ind.—Grantham Roalty Corporation 

V. Bowors, 23 N.E.2d 882, 215 Xnd. 
App. 672. 

Mias.—Dornoy v. Sullivan, 34 So.3d 
862, 100 Mias. 603, 

Utah.—Parker v. Boss, 217 P.2d 
878. 

50 C.J« p 508 notes 88, 84—51 O.J. p 
205 note 8, 

Statute held laappUoable 
A statute authorising service by 
publication on unknown owners or 
unknown heirs has no application to 
actions to CLulet title.—^Kall V. Mel¬ 
vin, 36 S.W, 1100, $3 Ark. 430. 54 
AmS.B. 301. 

62. Mo,—Simms v. Thompson, 236 
SuW. 876, 201 Mo. 408. 

63. N.D,—Fenton v. Minnesota Ti¬ 
tle Ins., etc., Co., 100 N.W. 863, 
16 17.13. 365, 126 AttiuS.B, 600. 

51 C.J. p 206 note 10. 

64. Mo.—McFadin v. Simms, 278 6. 

W. 1060, 800 Mo. 812. 

50 C.J, p 508 notes 88. 84—51 UJ. 
p 206 note 11. 

e5# Ind.—Orantham Realty Corpo¬ 
ration V. Bowens, 22 N.B.2d 882, 
215 Xnd.App, 672, 

Ba.—^UthofC V. Thompson, 14$ So, 161, 
176 La. 699. 

Minn.—Trask v. Bodson, 160 N.W. 

480, >41 Mlngu 114, 

Miss.—Dorsty v. Sullivan, 34 6o.2d 
852, 190 Miss. 602. 


Utah—^Parker v. Ross, 217 P.2d 873. 
51 C.J. p 206 noto 12. 

66. SB,—Borry v. Howard, 146 K. 
W. 677, 33 S B. 447. 

51 C.J. p 206 note 13. 

Persons in possession 

(1) IPorson In actual possession of 
land cannot be regarded as an *'un- 
known person*' within mooning of 
statute providing for decree based 
on ipubllshed service. 

Cal—Manuel v. Kiser, 310 r.2d 018, 
94 Cal.App.2d 540. 

N.M.—Christmas v. Cowdon, 105 P. 

2d 484, 44 N.M. 517. 

S.B.—Killian v. Hubbard, 9 N.W2d 
700, 69 S.B. 280, 146 A.L.R, 708. 

(2) Also, Jurisdiction cannot be 
acquired by substituted service.— 
Kirby v. Michigan Cent. R, Co., 210 
NW. 254, 236 Mich. 286. 

67. Nob.—Miller v. Ruslcka, 190 N. 
W, 216, 100 Nob. 152. 

68. US—Tyler v. Stanollnd Oil A 
Gas Co.,’ O.O.A.TOX., 77 F.2d 802, 
certiorari denied Allred v. Stano¬ 
llnd Oil A Gas Co., 56 S^Ct. 140, 
206 U.S. 627, 80 L.Bd. 415, re¬ 
hearing denied 56 S.Ct. 160, 206 

U. S. 668, 80 L.KA 472. 

AJa.—^Pieroe v. Lee Bros, Foundry 
Co., *44 So.2d 750, 258 Ala. 820. 
Cal.—Leach v. Klei»t 188 P. 702, 40 
Cal App. 482. 

Mont—<iorpus Juris cited in TlfCany 

V. Uhde, 216 P.2d 875, 878, 

Neb.—American Savings A Loan 

Ass’n V. Barry, 248 N.W, 628, 123 
Neb, 628. 


I Tex.—Shirey v. Trust Co. of Texas, 
Clv.App„ 60 aw.2d 836, error re¬ 
fused. 

51 aj. p 214 noto 47. 

Injunction as part of linol relief see 
Infra I 08. 

Injunction to protect property rights 
generally see Injunctions 5 52. 

Rnjoialag lagal proceedings 

lU.—^IIolmoH V. I^rst TTnlon Trust 
A Savings Bank, 108 N.B. 671, 862 
III. 44. 

61 C.J. p 214 note 47 [dj. 

69. N.T.—WolfC V. Altman, 187 N. 
Y.S. 002, 100 Aipp.Blv, 640. 

51 CJ. p 214 note 48. 

70. US.—Tyler v. Stanollnd Oil A 
Gas Co., C.O.A.TOX., 77 F.2d 802, 
oertiorarl denied Allred v. Stano^ 
lind Oil A Oas Co., 56 S.Ct. 140, 
206 U.S. 627, 80 Um. 445, rehear¬ 
ing denied 56 S.Ct 160, 206 U.S. 
663, 80 X...X^d. 472. 

Cal.—Leach v, Klein, 1$3 P. 702, 40 
Cal.App. 432. 

Idaho.—^astolbury v. Horte, 08 P. 
203, 15 Idolio 300. 

Ind—Rlsch V. Buroh, 95 N.m 123, 
175 Ind. 621. 

Mont.—Corpus Juris cited in Tltfany 
V. Uhde, 216 P.2d 375, 878. 

71- Ala.—Pierce v. Lee Bros. Foun¬ 
dry Co., 44 So.2d 750, 253 Ala. 320 
.^Rioe V. Davidson, 89 So. 600, 
206 Ala* 226. 

I&d.—Blaob V. 95 N.B. 128. 

. 176 lad. 681. 

78. Oouaty v. Ooloaial, 
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plainant is not entitled to an injunction restraining: 
defendant from transferring the laaid pendente litc.73 
Where an answer is filed setting up paramount title 
in defendant, an injunction previously issued on the 
complaint, restraining defendants from selling the 
property, is properly dissolved, since the validity 
of defendant’s title should be judicially deteunined 
before enjoining its asscrtion.^^ Likewise, wheic 
all the equities are fully and incvasively denied by 
<luly verified answer, and neither side is supported 
by evidence outside the pleadings, a preliminary in¬ 
junction ought not to stand.^6 

A receiver may be appointed pending the action 
on a proper showing that such appointment is nec¬ 
essary for the preservation of the property.'^^ How¬ 
ever, it has been held that, where plaintiff is not in 
possession, the court is without power to appoint a 
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receiver on his application, and re(iuirr an adverse 
claimant, subsequently made a party, to deliver to 
the receiver all the papers and tloniiiK’iits relating 
to the titleJ'^ Likewise, a receiver will not be ap- 
l)ointc<l at the instance of a defendant in actual 
possession of the property to protect it funu being 
interfered with by plaintiff, who is living thereon 
with defendant’s permission.^** 

Impoundintj rents. Where a bill to remove a cloud 
on title avers that complainants are owners m fee 
and arc in possession and entitletl to the rents, de¬ 
fendants arc not injured by an onler iniptmiHling the 
rents with the clerk of the court until final disptJsi' 
lion of the causc.'^^ Such order is not equivalent 
to the appointment of a reeeiver, so as to rt*q«irc 
complainant to give boiuL**** 


C. PARTIES 


§ 52. General Rules 

There nnuet be adveree parties to an action or pro¬ 
ceeding prosecuted under a statute to quiet title. 

There must be adverse parties to an action or 
proceeding prosecuted under a statute to quiet title.^i 

§ 53 , _ Necessary Parties 

a. In general 

b. Persons who have parted with interest 
a. In General 

As s general rule atl persons who are materially ln« 


terested In a suit to quiet title, or In the stihjeet matter, 
or without whom no effective judgment or decree can be 
rendered, should be made parties, either as pUintlffs or 
defendants. 

As a general rule all persons wlio are materittlly 
interested in the event of a suit to quiet title, or in 
the subject matter, or without wdii»in no rtfeetive 
judgment or decree can l»e rendeicd, should hr 
made parties, either as plaintiffs or defendantn,*^ 
and the rule is applicable whether tlir interests of 
such person.M are legal or merely equitable.^* Con¬ 
versely, persons without any material, sulhiisting 


otc., JMCortST. Co.. S8 N.W, 746, 3 

a.a 390 . 

73. XT.a—Zandor v. PhnUips. IrtL, 2X3 
3>\ 29, X29 aC.A. G15. 

61 0.jr. p 214 noto 63. 

Injunction to rostrain nalo, trans¬ 
fer, or removal of property or 
funds gonorally soe Injunctions S 
66 0 . 

74- Oal.—Curtis v. Sutter, 15 Cal. 
269. 

75- S.D.—Orant County v. Colonial, 
etc., Mortg. Co., 63 N.W. 746, 3 
S.D, 390. 

70, Cal.--Sttldow V. HIU, 19X P.2d 
613, 84 Cal.App.2d 702- 
61 C.J. p 214 note 66* 

Bisovetion of oourl 
OaU—Leach v. Klein, 188 F. 702, 
40 Cal-App. 482- 

77. U.S-—American Title, etc;, Co. 
V. Wew TorJe, aO,A.Wr.T., 292 F- 
860. 

78. Cal.—Hiller r* Oliver, 168 F. 855, 
174 Cal. 407- 

70. lU.—Hits V. Brodfuehrer, 198 
in.App. 687. 

80* Ill-—Mots V. Brodfuehrer, supra, I 


81. Tclnho.—Whitney v. Uaiidall, 70 
<r.2d 384, 58 Idaho 49. 

$3. TJ.S,—^Appalachian Klee trio I*ow- 
er Co. V. Smith, 0,C.A.Va., 67 n2d 
461, certiorari denied 64 ft.Ct. 46S, 
291 X7.S. 674, 78 L.m i063-.-Young 
V. Cushing, aaxil,, 80 ir.Cafl.No,18,- 
156, 4 Bias. 466. 

MlHs.— Oorpua juris cited in Magno¬ 
lia Textiles v. OIIIIm, 41 So.3d 6, 
8, 206 Mfsa. 797 -Dorsey v. HulU- 
van, 24 So.2d 852, 199 MIhh. 602. 

Mo.—Bragg V. Boss, 139 S.W.2(t 491 
—Wolfersborger v, Itopiponjen, 68 
S-W.2d 814, 884 Mo- 817. 

K.jr.—Ilaythorn v. Idargsrem, 7 N-Jr. 
Bq- 834. 

Okli^aylor v. Kirk, 202 F.8d 420, 

201 Okl. 111. 

Tenm—Bloe v. Hunt, 12 Heiafc. 344. 

Teic.—Shirsy v- Trust C6, of Texas, 
OivJLpp., 69 S,W>2d 88^ error re- 
fused--Ahemathy v- Adoue, Otv. 
App., 49 S.W.2d 476- 

61 CJ, p 206 note 20. 

FarUos in actions to quiet title to 
mining property generally see 
Hines and Minerals If 140« 204. 

aanfant ohJldveu 

In an action for the eonstruotion I 
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of a will and to remove a eioud on 
the title of tand», hrongUi the 
grantee of a deeeaoed devisar, where¬ 
in defendantn alleged that ptalntlg 
olalma under a fraudulent v*»tivey- 
anee exeeuted hy the devisee, the In¬ 
fant cthlldrou of aiieh deeeaHed dev¬ 
isee are proper partlrg defendant, 
ainco they muni aueeard to the title 
or interest of their father in the 
property ennveyed. if the deed shimld 
l«s get aalda.^ Melten v. ttanning, 18 
lsr.Y.«. 887, 61 nun 627, 41 N-T-Ht 
578. 

UalKMNa chttdrsa 

In an set tan to quiet title whore 
title was v««sted In ♦*»»« suhjrcd to 
bs divsstod hy the hirth of ehll- 
dren, it was hold that, although ths 
posslhlUty of the luirty ever having 
children was remote, the title rnutd 
not be perfected bocause there was no 
one who could lie brought into rourt 
who represented the class of untiorn 
ohlldrea--—Barnett v, Daniel, 11 
Tenn-App. 443. 

as, Okl.—Siimm V. Iitii4b 103 F« 234, 

70 Okh 224, 

51 aJ. p 207 note 2L 
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§ 53 


interest in the controversy, or whose interests will 
not necessarily be affected by the judgment or de¬ 
cree, are not necessary parties 84 Only the adverse 
claimants against whose claims it is sought to quiet 
title need be made parties,86 and a mortgagee of 
defendant is not a necessary party where defendant 
is asserting an unfounded claim to the title.®® A 
statute authorizing plaintiff to include as defend¬ 
ants, in addition to such persons as appear of record, 
all other persons known by him to have some ad¬ 
verse claim, does not require plaintiff to examine the 
public records and name as defendants all persons 
having an interest in the land.87 

Heirs, devisees, and personal representatives. In 
an action to quiet title against the heirs of a dece¬ 
dent, the administrator is not a necessary party.®8 
However, the executors of a defendant who died 
pending a suit to. quiet title arc necessary parties, 
where tlie will purported to give them a power of 
sale.®® Likewise, in a suit to quiet title to home¬ 
stead land between the devisees of a deceased hus¬ 
band and the heirs of the widow, the widow's ad¬ 
ministrator is not a necessary party.®® So, also, it 
has been held that a foreign executor is not a neces¬ 
sary party plaintiff in an action by devisees to quiet 
title to local land.®^ Where both parties claim un¬ 
der a will which devised the property to testator's 


wife “and her heirs,'' all the children of the devisee 
should be made parties defendant, and the whole 
controversy settled in one suit.®® A grantor's heirs 
who received advancements which precluded them 
from participating in a division of the grantor's 
land are necessary parties to a suit by other heirs to 
cancel deeds conveying land to certain of the 
grantor's children.®® So, too, a statute which pro¬ 
vides that, in suits against a decedent's estate involv¬ 
ing the title to real estate, the executor or adminis¬ 
trator, if any, and the heirs, shall be made paitics, 
makes the heirs necessary pax ties in a suit against 
an estate to quiet title.®^ 

In a suit by a grantee to remove a cloud on his 
title cast by the conditions of his deed, the grantor's 
heirs are necessary parties defendant, in the absence 
of a personal representative of the deceased gran¬ 
tor.®® 

b. Persoaas Who Have Parted with Interest 

Generally, one who has parted with all his Interest 
In the land In controversy Is not a necessary party de¬ 
fendant. 

Generally, one who has parted with all his interest 
in the land in controversy is not a necessary party 
defendant.®® On the other hand, it has been held 
that, while this is true as to grantors in deeds u ith- 


84. Alsu—Dake v. lufflls, ld4 So. 
073, 239 Ala, 241. 

Cal.—Commercial & ICininar 
Oo. V. Peters, 3 P.2d 849, 216 Cal. 
134—Battle V. Nioce, 111 jP.2d 465, 
48 Cal.App.2d 666. 

Colo.—Jones v. Bturiris, 199 P.2d 645, 
118 Colo. 679. 

Pla,—^Brooks v. Pryor, 189 So. 676, 
138 Fla. 498. 

Ill,—Crawford Eealty ds Dovolopment 
CoxToration v. Woodlawn Trust Sc 
Savlnfirs Bank, 47 K.F,2d 81, 382 
Ill. 364. 

Miss.—Magnolia Textiles v. Glllls, 41 
Go.2d 6, 206 Miss. 797. 

KJ.—Pamrapau Corporation v. City 
of Bayonne, 8 A.2d 835, 126 N.J. 

479, motion denied 8 A.2d 908. 
126 N.J.Bci. 478, affirmed 12 A. 
2d 860. 127 M.J.Ba* 340, motions 
denied 17 A.2d 544, 129 N.J.IDa. 
3, aiffrmed 19 A.2d 877, 129 K.J.Ba* 
686, and 21 A.2d 868. 180 K.J.Bq. 
240. 

Okl.—^American Bank ds Trust Oo, v. 
Continental Inv. Corp., 213 P.2d 
861—Marathon Oil Co. v. Western 
011 4 DrlUlnv Co., 89 P.2d 939, 
186 Okl. 64 

Tex.—Howard v, Davis, $ Tdx. 174— 
Sgltoovloh V. Bgitoovioh, Clv.App., 
229 S.W.2d 188, error refused, no 
reversible error. 

Wls.—Binutson v. Munson, 248 K.W. 

440, 211 Wls, 626. 

61 OJ. p 207 note 24 


xrnited States 

In suit to remove clouds from title 
to land which parish hnd expropriat¬ 
ed and by material act had transfer¬ 
red interest therein to the CJnttod 
States, the United States was not a 
“necessary party,'* although the suit 
involved construction of tho notari¬ 
al act for purpose of determining 
whether It irranted a servitude to the 
United States or transferred full 
ownership, where defendants did not 
claim by or through the United 
States.—Parish of Jolferson v. Texas 
Co, 189 So. 680, 192 Da. 934, certio¬ 
rari denied Texas Co, v. I^arlsh of 
Jelferson, 60 S.Ct 138, 808 U.S. 601, 
84 L.Bd. 608. 
snemalademea 

In action by two of four remain¬ 
dermen to cancel as cloud fraudu¬ 
lently procured deed oxoouted hy 
such four, other two remaindermen 
are not necessary ipartiM.—Green** 
wood V. Starr, 163 S,B. 600, 174 Ga, 
604 

84 Miss.—^McLendon v. McGee, 108 
So. 726, 189 Miss. 712, 

N.T.—Daily v. New Tork Cent. 8b 
H B. R. Co., lOr N.T.S. 868, 128 
App.Dlv. 86. 

61 CJ. p 207 note 28. 

84 Cal.—Snodgrass v. Parks, 21 P. 

429. 79 Cal. 56. 

61 CJ. P 207 note 24. 

87, Cah—Blackburn v,, Buckspert, j 


etc., R. Co*. 95 P. 6C8, 7 Cal.App. 
649. 

88. Cal.—Tryon v. Huntoon, T 1\ 
741. 07 Cal. 326. 

Right of executor or administrator 
to maintain action to cuiot title 
see Executors and Administrators 
I 265. ' 

89. K.T.—Sweetland v. Buell, 35 N. 
Y.S. 340, 89 Hun 543, affirmed 68 
N*.B. 668, 164 N.Y. 641, 79 Am.S.n. 
676. 

90. Ala.—Oogbum v. CalHer, 104 So. 
380f 218 Ala. 46. 

51 O.J. p 208 note 36. 

81. S.D.—6Cooh V. Chicago Nat. Dlfe 
ins. Co., 241 N.W. ei7, 69 S.X>. 696 

88* Miss.—Byrd v. Henderson, 104 
So. 100, 189 Miss. 140. 

88. , Tex,—Stewart v. MUler, Civ. 
App., 271 S.W. 311. 

94. Tex*—Russell v* Takes, eta, 34 
Oo„ 6 S.W. 686, 68 Tex. 644 

94 Mo.—W^lnreloh v., Welnreich, 18 
Mo.App* 364. 

86. U,a*-*Ohanoe v. Buafiton, C.C.A. 
Ga., 164 F.9d 843t-^-Ford v. Adkins. 
D.aXll.. 39 F.SUPP. 472. 

Colo.—Jones V. Sturgis, 199 P.2d 649, 
112 Colo.- 674 

KJX*^BumsAn v. BUrtelgh Obimty, 
18 KW,*d 14 78 N*I>. 666. 
:reXr**Sdgp6is wi8 woua im Strlb- 
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out warranty,a grantor who has conveyed by 
deed containing covenants of general wairnnty is a 
necessary party to an action to set aside the deed 
as a cloud on title,®® although there is authority to 
the contrary.®® It has also been hold lliaf, where 
the cloud sought to be removed consists of an al¬ 
leged fraudulent conveyance, the persons executing 
such conveyance, against whom fraud is charged, 
are necessary and indispensable parties.^ 

Common grantors or their heirs. The grantor 
under whom both parties to the action claim is not 
a necessary party defendant.® Likewise, the heirs 
of the common grantor arc not necessary parties 
defendant ® Accordingly, in a suit by a vendee un¬ 
der a contract of sale, against a subsequent grantee 
who had notice of plaiiitilT’s prior equitable claim 
to have defendant’s title divested, such subsequent 
grantee is the only necessary defendant.* 

§ 54. -Proper Parties 

a. In general 

b. Persons who have parted with interest, 

and their heirs 

a. IxL General 

All persons Interosted in the controversy are proper 
parties to a suit to quiet title or remove a oloud there¬ 
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on, althouah they may not be necessary or indUpensable 
parties. 

All persons interested in the controversy are prop, 
cr parties to a suit to quiet title or ieino\e cloud 
thereon,® although they may not be neeessary or 
iiulispoiisalile parties® If not joined, their interests 
will not he alfecled, altluuigh the judgment or deeroc 
will be good as to the parties before the eourtj 
However, persons who have no material subsisting 
interest in the realty involved, or in the object sought 
by the suit, are not proper parties.® All eneum- 
brancers who.se claims arose before the commence¬ 
ment of the suit arc proper partiiss,® but purchasers 
pendente lite ennnot be made parties without plain- 
litfs consent,’*® In .some juri.sdictitms umler statutes 
relating to suits to (ptiel title, the test as to whether 
one shall I)e made a i)arty doe.s not turn on the ques¬ 
tion whether he “has*’ asserted any title <»r interest 
in the premises, but whether he “might** cb 

ifeirs ami f^ersonai in cn turn 

against estate. In an aetion against tlie estate at a 
decedent, btith the heirs at law^® and the iiersmial 
representative, where he is entitled to poviession of 
the really,^® are proper parties tlefentlant. How¬ 
ever, as rliseussed in b'xeeutor.s and Admini»itrators 
S 103, ortlinarily the executor or administrator has 
no interest in the really, aiul is not a proper jurty to 
the aclhm.'* 


llns: V. rohui«ky, Olv.App., 106 S. 
W. 2 d BB 4 , 666 . 

Wanh.—OovpTui Jlurls cited in Jehn- 
Mton V. Medina Improvement Club, 
UO iP. 2 d 272 , 273 , 10 WaMh, 2 d 44 . 
61 aj. p 207 nolo 27 , 

Biile applied to oross aotiosi by da- 
fdaoLdaut 

Cal,—^Mlniya v. Compton (Uty Rohool 
I)lHt of 1 jo,s AnxeloH i^ounty, IS l^ 
2 d 067 , 120 CaUApp. 413 . 

Tex.—iStrlblInfr v. PoluiiMky, Civ, 
App., 136 «.VV’. 2 a B 64 . 

97 . Fla.—West t^oast Irfumhar Co. v. 

Orimn, 46 Bo. 614 , 64 621 . 

98 . Flo.—T^ain V. Adama* 121 Bo. 
662 , 97 Flo. 6 X 7 . 

51 CX p 238 noto 20 . 

99 . Puerto Hloo.—TeUliwd v. Droon, 
6 iniorto Xlloo Fed. 279 . 

Wbm ootttittBattt liability i« aagrUffi- 

bla 

Xn suit to canoal, lui olouda on 
plalntiiTa tltto^ dood to aama prop¬ 
erty executed by hie xrantor to third 
pereott and deed by nuch person to 
defendant, oontlnyent liability of 
plaintlfC'a grantor a» warrantor of 
title to third person did not make 
her an ^'Indlepcneable party/' where 
her itabiUty was neylixible# aince 
consideration of deed was merely 
love and afCection plus one dollar.— 
Chance v. Buxton, aO.A.Gar, 108 F. 
2 d 089 , rehearing denied 164 F- 2 d 341 . 


Where net prejudicially atfeeted 

Tn miit to nw ehnnbi on 

plelntilT*H titlo, d»M*d to enino prt»por- 
ty oxo<*utrd by tpIaintlfT'H Krnnti»r to 
third poreon amt dvod *«xo<'utf‘d by 
Huoh person to defendant, plelntimn 
Krantor vm« not iin **liuilKpenaable 
party*' to ault, aineo nhe would not 
bo prejudlotally atfected )»y emtoomo 
of nult.—<71mneo v. Huxton, nupra, 

1 , WaMh.-'Cknrptui ittofia quoted in 
JohiiHton V. Medina Improvenu*nt 
t'llub, lie F,2d 272, 27(1. 10 Wawh. 
3d 44. 

51 C.J. p S08 note 21. 

8, lown.-*-Fremont Tp. Independent 
Bchnol No. 2 v. Uunn, 61 N.W. 
417, 03 Iowa 44. 

8. Iowa,--Thoma8 v. Kennedy, 24 
Iowa 307, 06 Am.T>. 740. 

4k. Mo.—McQuttty y. Bteokdauh, 100 
•S.W. 600. 

8. TT.B,—City of Oeoeola, Towa v. 
tJtnitiee Koldinx Corporation, C,C. 
A-lowa, 56 F.2a 166, 

Mlea—<Btate Minextal t4ea8e Commiii- 
Mion V. X^wrenoe, 167 Bo. 607, 171 
Mi88. 442. 

Mo.—Tounir V. Pr^sHsrova, 106 B.W, 
2d 616, 266 Mo. 204—Wolferfbemr 
V. Hoppenjon, 6$ B.W.2d 2H 684 
Mo. 817. 

61 C.J. p 208 note 4d« 
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fir. ' nuaraniy, etc., To. v, Iluft 
263 636, 120 Ur, 616. 

nt i\J. p 209 note 44, 

7. N.Y,-' V. ItomA «*te„ It, 

t^o,. 0 NT.Y.H. 700, ,14 Abb N,Can, 
303. arnrmed 36 N.K. 360, 122 N.Y. 
67K. 

61 t\J, V 360 note 46. 

8, Cr. Finnegan v. Marnblietd 
TradUiK Co., 160 I*. 1133, 6ft Ur. 
nil. 

61 C.X p 300 note 46. 

State iM not a party to ae« 

tiun between private Iniidowfterit to 
quiet title to lamia formerly nub- 
meraod by lake. -Kimttniit v, Man- 
non, 242 NT.W. 440, 311 Win, 636, 

0« U.I.-^HpraKtia r. SItevenA 9i A, 
48, 87 U4. 1. 

10 . It.t, "Hpmatm v. mevena, nupra. 
XI. Mleh,*-iUileNpin v. I,ee, 120 N. 

W. 460, 313 Mteh, 213. 

IB* Cal.tA»uvatl V, Uridley, 11 P, 
777, 70 CnU 607. 

Tex.*^tew9brt v* MUirr, Civ.App. 
271 B.iV, sit. 

18. Cal.—Ijouvall v. Urldiey# 11 I*. 
777^ 70 Cal. 607, 

14. AUu—llraiuliera T- Yukera, It 
Bo. 40, 102 Al«u 677. 

Proper partiea in mdlona retatinir to 
property of decedent ssnsmily ms 
Mxeoutoro and AdmtnlotmtorA I 
741. 
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§§ 54-55 


1). Persons Who Have Farted frltli Interest, and 
Their Heirs 

Persons who have parted with their Interest In the 
property, and likewise their heirs, are proper parties de¬ 
fendant, especially where such a grantor has conveyed by 
deed containing covenants of warranty. 

Persons who have parted with their interest in the 
property,15 and likewise their heirs,i® are proper 
parties defendant, especially where such a grantor 
has conveyed 1^ deed containing covenants of war- 
ranty.17 So, too, a vendor is a proper party in a 
suit by the vendee to remove a cloud on title where 
such vendor has an equitable lien for a part of the 
purchase money unpaid,15 or has made a contract 
with defendant constituting the cloud sought to be 
removed.i5 On the other hand, it has been held that 
a former owner of the land who claims no interest 
therein is not a proper party.50 

§ 55. Plaintiffs 

a. In general 

b. Joinder 

a. In. Qcneral 

An action to quiet title should be prosecuted In the 
name of the real party In Interest. 

An action to quiet title not only inay,5i but 
must,55 be prosecuted in the name of the real party 
in interest, and one who has conveyed the land prior 
to the commencement of the action cannot sue in 
his own name for the use and benefit of the 
grantcc.55 On the other hand, it has 'been held that 
one who has conveyed away all of the land, war¬ 


ranting title,5* or has conveyed away a portion of 
the land, retaining a portion,55 may maintain an 
action to quiet title in his own name, without making 
the grantees coparties. Likewise, it has been held 
that a grantee may maintain the action either in 
his own name, or in the name of his grantor for his 
own use and benefit.55 The right of a trustee of an 
express trust under the statutes to maintain an ac¬ 
tion in his own name without joining the cestui 
que trust, constituting an exception to the rule that 
a civil action must be brought in the name of the 
real party in interest, as discussed in Parties § 11, 
applies to an action to quiet titlc.57 Under a statute 
providing that on a transfer by plaintiff of his interest 
the action may be continued in the name of the 
original party, where the land involved in an ac¬ 
tion to quiet title is transferred by plaintiff pend¬ 
ing the action, such action is properly allowed to 
be continued in the name of the transferee ;58 and 
under the chancery practice a suit to quiet title 
cannot proceed until the person to whom plain¬ 
tiffs interest passed pending the suit is substituted 
as plaintifT.59 Likewise if, pending the action, 
plaintiff assigns the cause of action, the action is 
properly allowed to be continued with the as¬ 
signee as a coplaintifT.50 Where a statute provides 
that on the death of a sole plaintiff, if the cause of 
action survives, the court must allow or compel the 
action to be continued against his representative or 
successor in interest, on the death of plaintiff pend¬ 
ing an action to determine adverse claims his dcviwsee 
can be compelled to proceed with the action in his 
place.5i 


15. Wash,—Johnwton v Medina Im¬ 
provement Club, 116 P.2d 272, 10 
Waflh2d 144. 

61 C.J. p 209 note 62. 

Ind,—Caress v. Foster, 62 Ind. 
146. 

17. Ala.—McDowell v. Ilorren, 122 
So. 336, 219 Ala. 870. 

51 C.J. p 209 note 64. 

18. II.I.—Blackstone Hall Co. v. 
lUiode Island Hospital Trust Co., 
97 A. 484, 39 Xt.L 69. 

19. Or.—Guaranty, etc., Co. v. Huff, 
263 P. 686, 120 Or. 613. 

Tox.—Stribling v, Polunsky, Civ. 
App,, 196 S.W.2d 664. 

10. Cal.—Darter v. Schuyler, 190 P. 

827, 47 Cta.Apip. 467. 

61 C-jr. p 209 note 67» 

Whevt potttlcm ftiA not ssek spe- 
olflo perfomiAttos but asked for re¬ 
lief oeralnst persons, other than 
plaintiffs vendors, who were Inter¬ 
fering with plaintiffs possession, and 
prayed that, as asrolnst them, mie to 
property be adjudged In ‘plnintlff, 
petition was not defective tor want. 

I i 


of ‘‘proper parties^ defendant be¬ 
cause no person roproHontlngr Inter¬ 
ests of vendors was named as de- 
f«*ndant.—^Duggrar v, Quartorman, 12 
S.Ifl 2d 303, 191 Ga. 314. 

ai, La.-*-New Orleans Nat. Bank v* 
Eaymond, 29 Da.Ann. 366, 29 Am. 

R. 836. 

aa. Cal.—Mariposa Commercial ds 
Mining Co. v. Peters, 8 P.2d 849, 
216 Cal. 184. 

Mont—Ryan v. Bloom, 186 P.3d 879, 

' 120 Mont 443, certiorari denied 68 

S. Ct 903, 333 U.8. 874, 92 D.Fd. 
1160. 

61 C J. (p 209 note 66. 

Proper parties plaintiff in actions to 
quiet title, as far os it is one of 
substantive right, depending on ti¬ 
tle and possession, see supra 8§ 16- 
86 . 

Plaintiff held not veal party in inter¬ 
est 

County in action to quiet title 
could not represent people pf state 
fifenerally.‘-43«n Duis Obispo ' County 
r. Hart 16 P.2d 878, 127 OolJtpp. 866. 
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as. Ind.—Peck V. Sims, 22 N.B. 813, 
120 Ind. 846. 

aa. Okl—Gulley v. Christian, 176 P. 
2d 812, 108 Okl. 167—MoOratb v. 
Aubrey, 131 P.3d 78, 191 Okl. 670 
—Kingkade v. inummar, 230 P. 
628, 111 Oku 197—Cressler v. 

Brown, 192 »1> 417. 79 OkU 170. 

as, Okl.—McGrath v. Aubrey, 131 P, 
2d 78, 191 OkU 670. 

ae. N.D.—Hanltch v. Belseker, 130 
N.W. 883, 21 3Sr.D. 290. 

a7. Utah.—Sallpa Canyon Coal Co. 

V, Klemm, 200 P. 161, 76 Utah 372. 
61 C.X p 210 note 70. 

2 Bu Cal.—Pereira Farms Corp. v. 

•Simas, 230 P. 976, 69 OaUApp. 169. 
61 O.J. P 210 note 71. 

09. Fla.—4:>ees y. Cook, 51 So. 138, 
68 Fla. 420. 

30« Conn.—Hageavty v. Byan, 186 A. 
736 , 128 Conn, 872. 

WT.T.—Higgins V. Hew Tork, 18 
H.T.S. $63, amrmed 82 N.BJ. 772, 
186 K.T. 214, 29 Abb.H.C. 462. 



§§ 55-56 

One suing for many. Where the question involved 
is one of common or general interest to many per- 
sons» or where the parties are numerous and it is 
impracticable to bring them all before the court, 
one or more may sue for the benefit of all.^^ 

Capacity to sue. An action to quiet title or re¬ 
move a cloud thereon may be maiiilanied by a pri¬ 
vate corporation's or a muiiicipality.s^ A non¬ 
resident of the state may likewise suc,®5 subject to 
the power of the court to impose tcrms.3® 

b. Joinder 

All persons whose Interests are In harmony, and 
only those, should be Joined as parties piatntiff^ 

All persons whose interests are in harmony, and 
only those, should be joined as parties plaintifT.®'^ 
Holdeis in severalty of distinct parcels of land 
under a common source of title may join as com¬ 
plainants in a bill to quiet title as against an adverse 
claim equally affecting the lan<ls of all.38 However, 
the rule has been held inapplicable where some of 
the plaintiffs claim under separate and distinct con¬ 
tracts to which all of their coplaintiffs arc stran- 
gers.^*> In an action by the record owmer of realty, 
failure to join, as plaintiffs, persons having equitable 
interests, other than ownership, in the property, 
is not ground for nonsuit, where such persons par¬ 
ticipate in the action, through plaintiff, the real party 
in interest, to an extent that the decree will bind 
them equally with the parties to the action.^^ 

Tenants in common and joint tenants. One of 
several tenants in common to realty may maintain an 
action to quiet title or remove a cloud thereon 
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without joining his cotenants as coplaintilTs.^x 
However, such cotenants may join,'** I.ike\vi,se* it 
has been held that joint tenants tn:i> jt>in in an ac* 
tion to quiet their joint title,'**** 

Husband and wife. Husband and wife may join 
as plaintiffs, it has been hehl, if the land is owned 
solely by the wife, and evidence of such ownership 
will not vitiate a finding for plaintiffs jointly 
but the rule is otherwise if the I<*gal title to the 
land is in the hixshau<l solely.^** A husband and 
wife, claiming to own different tracts tff laud 
separately, cannot join plaintiffs in an action to 
quiet title of all the tracts.^® However, it has been 
held that a wife who joined in signing not<*s, and a 
mortgage on her husthand'.s hiiul securing them, al¬ 
though she may have done «o only to relinquish 
her marital rights, may properly he joined as plain¬ 
tiff in an action by the hus!»and to cancel sueli instru<- 
ments as cloud on the titlc.<^ 

Ifeirs and personal repri^sentatives. Where (»ne 
dies inte.state, leaving no debts, and there is no mb 
ministration on his estate, all the heirs of siteh dece* 
dent may jointly maintain an action to cancel a 
deed of their ancestor, on the gr<»wml that it U 
illegal and void, and is a cloml on their titlc.^* In 
some jurisdictions the statutes regtdate the question 
of joinder in actions involving title to realty of a 
decedent.^® 

§ 56. Defendants 

In ordsr to obtain i complots adiudicatfen, all poe^ 
tout having or otalming an Intofoat In tha land advarsaly 
to plaintiff may bt Joinod aa dafandanti* 


QVIETim TITLE 


da. Nev.—NoHbltt V, Pnlamar'a Nn- 
vada Oold Min. Co,. SS T, m, 63 P, 
in, 24 l^av, 273. 77 Am.S.U. 807. 

5X C.X p 210 note 74. 

33. Mima,—Jeltrloa Neck I^aature v. 
IpawifOh, 26 N.B, 28$. 163 Maas. 42. 

61 C.J. IP 210 note 75. 

34. Cal.-—tiOa Angelea v. racine. 
Ooaat SS. Co., 187 F. 780. 48 Cal. 
App* 15. 

44 CJ, p 1467 note 64—61 O.X p 210 
note 76. 

38. Mo.—Hoot V. Mead, 66 Mo.App. 
477. 

36, Mo.—Hoot V. Mead, aupra. 

61 C.X p 210 note 76. 

37. Iowa.—OBauer v. Bauer, 266 N.W, 
581, 221 Xowa 782. 

51 C.X p 210 note 80. 

Warraatora aad nmtgaireea could 
Join In auit to remove oioud eawt on 
their title by recordinar of abatraet 
of ludgment alleged to be void.— 
Sbirey v. Truat Co, of Texao^ 
OiVrApP'P 6$ 6.W.2d 886. error re- 
fuaed. 


Fartlan bald properly Jolatd 
Where appellants and brother each 
owned an undivided one^thlrd Inter- 
eat in one tract of land and bn^ther 
owned title to two additional tracta 
and they Joined In romplaint pray¬ 
ing for decree conilrminir their title 
to an uudividod one-thtrd Interent 
each Jn tlie one tract, and broUier al- 
ao aouaht deortte eondrmlna hia title 
in the other two traota, appellanta 
were entitled to have their title qui¬ 
eted In them, and diamisaal of peti¬ 
tion beoauee of misjoinder wan er¬ 
ror.—SMUrto ntpley, 162 ».W.Sd 
127, 200 Ark, 701, 

33. U.Bi*-*Commodor«6 Feint Termi¬ 
nal Co, T, Mudnalh aasria,, 282 F. 
180 , 

81 ax p 210 note 81, 

83, Waiih.—mterbiu* v, MOeken 47 
F. 426, 16 Waelb 168. | 

40« N.0,—MoICexiaie v. Oueener, 124 
N.W. 88, 22 N.0. 441, 87 t-,aA„K. 

a, 018. 1 


41. FVetu V. icmne. 

18 F.Sd 707. 

51 CJ, p 311 note 24< 

43. Cnl.-'Mcncary v. itrontldUMi III 
l\ 126. t< t^al.App. 6A 

<h>nn.--CMfaweU v. 14 Omn. 834. 

43. Conn.*>*-<:ioruwrU v. l-e«, mprn, 

44, Ind,^ Xfidiana, eto.« H. Co. v, 
iiuHInaton. 06 Xnd. 204, 

Xowit.'' tPetenion v, lUgalns, 180 K, 
W, 407, 104 Iowa 758, 

48. Ala,—V. AmerlcHti 
hold JUind Mertic. 18 «o. 775, 
00 Ala. 221, 48 Am.M.U. 52. 

Xnd.—l^rUan Oil c*o. v, Myem, #0 
N,». 851, 80 lnd,App, 285. 

43. Mot'-^anlfter v. Hoberteoii, 105 
ll,W, 848, 208 Mo. 801. 

43, Xumber Co. v, Bprea- 

ner, 88 io, 030, 176 Ala. 684. 

482» Oa,—Fierce v. Middle Ocorpla 
tMd, eta^ Cb., 01 AB. Xtt4. m 
Oa 00. 

dfti Thorpe v, gampeoiit CC. 
Cal„t4F. «, 

81 CJf, p 211 note IX 
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In order to obtain a complete adjudication, all 
persons having or claiming an interest in the land 
adversely to plaintiff may be joined as defendants, 
even though there is no privily or connection be¬ 
tween them.^>i Accordingly, there is no misjoinder 
where each defendant claims a separate parcel of 
the laiid52 from a different source or by an independ¬ 
ent title,53 although in some cases stress has been 
laid on the fact that all the defendants claimed title 
from a common source.® l On the other hand, the 
rule has been laid down that defendants who do not 
in every instance claim interests adverse to plain¬ 
tiffs in the same tract of land cannot be joined in 
an action to quiet title to all of the tracts.®® 

Unknown persons. In some jurisdictions the stat¬ 
utes provide for an action to determine adverse 
claims to realty in which all unknown persons may 
be joined.®® 

Capacity to he sued. The right to maintain an ac¬ 
tion against a municipal corporation to quiet title 
has been recogniaed.®*^ 

Legal and equitable owners. The holder of the 


§§ 56-57 

legal title, although without any beneficial interest, 
may be joined as codefendant m an action by the 
holder of the equitable title.®® 

A person whose interests are identical with those 
of plaintiff may be joined as a defendant if he re¬ 
fuses to join in the bill,®® 

Where a deed ivas taken in the name of a husband 
and wife, and the wife, claiming the entire interest 
in the land, sued her husband and a person who 
bought his interest at execution sale, to remove the 
cloud from her title, there was no misjoinder of 
parties.®® 

§57. Intervention 

Aa a general rule, persons who are Interestetf In tha 
subject matter of a suit to quiet title, or in the suc¬ 
cess of one of the parties, may Intervene therein. 

As a general rule, persons who are interested in 
the subject matter of a suit to quiet title, or in the 
success of one of the parties, may intervene there¬ 
in,®! provided the issues arc not changed or broad- 
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50. in,—nuHh V. Hubbart. 65 NE. 

Sd 681, 303 Ill. 328. 

La.—^Dugaa v. Powell, 1 So 2d 677, 
197 La. 40d. 

Mo.—Bragff V. Bosn, 189 S.W.2d 491 
Mont—Sanborn v, I^owls and Clark 
County, 130 P.2d 667, 113 Mont 1 
N.C.—Corpus JTarls olted la Sparks 

V. Sparks, 66 a.m2d 477, 478, 230 
N.C. 716. 

61 O.L p 311 note 1. 

ISTecessary and proper parties see 
supra 49 82, 54. 

9 riiLglar ia new party 
Whore it clearly aippeared from 
record that entire Interest of de¬ 
fendant had been assigned to an In¬ 
dividual and that individual was the 
real party in Interest and should 
have been made a defendant and Is¬ 
sues could not properly be determin¬ 
ed without individual's presence, 
trial oourt had authority to make in¬ 
dividual a defendant—Crofton v. 
Young, 119 P.8d 1008, 48 Cal.App.2d 
462. 

61. Colo.—Wells V. Brown, 128 P. 

869, 28 ColO.App. 190. 

51 C.L P 212 note 2. 

53. Okl.-^uUey v. Christian, 176 
P.2d $12. 108 Okl. 167. 

51 CU. p 212 note 8. 

53. Kly.—OSanoaid v, MOGowaa, 4 B. 

W. 802, 88 Ky, 91, 9 KyJw. 987, 13 
L.H.A. 289. 

61 C.X P 212 note 4. 

54. 3Sr.T.—Piifher v, Hepburn, 48 
Y. 4t 

61 dJ-X p 212 note 8. 

58* Mo«—Bssen v. Adas a A 119 6W. 


2d 773. 118 A.L.B, 1393, 343 Mo. 
1196 

61 C.J. p 212 note 3. 

50. Ill.—Bush V. Ilubbart, 66 N.E. 

2d 681, 393 Ill. 228. 

La.—tJthoif V. Thompson, 146 So 
161, 176 La. 599. 

Miss.—Dorsey v. 'Sullivan, 24 So. 2d 
852, 199 Miss. 602. 

N.M.—Christmas v. Cowden, 105 P. 

2d 484, 44 N.M. 517. 

61 C.X p 211 note 96. 

The term ^^all other persons nn- 
known’’ etc., within quieting title 
statute and as used in describing un¬ 
known defendants in plaintltt's oom- 
plalnt, includes representatives, un¬ 
known heirs, and devisees of any 
person named as defendant who is 
not known by plalatifC to be dead.— 
Parker v. Ross, 217 P,2d 878. 

Status of person who appears 
In an action to quiet title in which 
an order is obtained for publication 
of summons as against unknown per¬ 
sons claiming any interest in thf 
subject matter, one who ai^peara in 
response to the published summons 
and claims an Interest, regardless 
of his technical status, beoqmes a 
party and has a right to defend with¬ 
out obtaining leave* and it is error 
to strike his answer and require him 
to proceed by interySntlon.r-Mulvey 
V, Ban Juan Metals Corporation, 76 
p.2d 1044, 102 Cold. 1« 

3Cn Xadiana 

(1) The purpose of the statute 
was to provide a method by whitdn 


[any and all such persons appearing 
of record as a former owner or en¬ 
cumbrancer might be made a party 
defendant and bound by a deoroo qui¬ 
eting plaintiffs title as to such hus¬ 
band or wife, widower or widow, heir 
or devisee, whoso name was unknown 
to plaintiff.—Bastin v. Myers, 144 
K.Q. 426, 82 XnAApp. 826. 

(2) In a later case, however* it 
was hold that the purpose of the 
statute was to provide an additional 
and more comprehensive remedy for 
curing defective title against the 
world and not to provide a method 
by which unknown huslihnd or wife, 
widow or widower, heir or devisee, 
of any and all such persons appear¬ 
ing of record as former owner or 
euQumbrancer might be made par¬ 
ty defendant and be bound by decree 
quieting plaintiffs title.—Orantham 
Realty Corporation v. Bowers* 32 K. 
B.2d 882, 215 Ind. 672. 

57. Cal.-^an Vranolsoo v. Helladay, 
17 P. 942, 76 Cal. 18. 

50. M.X-r<Maisch V. B:ofemiuv 7 A. 
849* 42,KXBIqu 116. 

69. m.—Roby V. Beuth Park comrs., 
97 KB* 226, 262 lU. 676, error dis¬ 
missed 86 B.Ot 791,'288 tJ.8, 610, $9 
LJtid. 1488. 

60; Mo.—Huds<m Wr l^fht, 10$ 6. 
W. a, 204 Mo. 412. 

OL Okl.—Ifrenklin % Mafgay Oil 
Corporatioxi* 168 PM 486, 194 Okl. 


the unknown husband or wife, wid^ 
oWer or widow, heirs or daviseiei,^ oft 


619—Mount % BchultA 148 P.2d 
424, 198 OkL 886. 

61 CU: p 212 nets IL 
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encd by the intervention.®^ Conversely, persons 
without such interest are not entitled to intervene.®^ 
The interest which will entitle a party to intervene 
must, it has been said, be of such a direct and im¬ 
mediate character that the intervener will either gain 
or lose by the direct legal operation of the judgment 
or decree entered ®^ Accordingly, it has been held 
that the contingency of being held liable on cove¬ 
nants of warranty given to one of the parties is not 
such an interest,®^ although there is authority to 
the contrary.®® Among others who have been per¬ 
mitted to intervene®*^ arc judgment lien claimants,®® 
mortgagees,®® purchasers before commencement of 
the suit,7® and persons claiming to be cotenants of 
defendantJ^- 

On the other hand, it has been held that neither a 
judgment creditor'^^ nor his assignee^® is entitled 
to come in and set up the judgment lien as an estate 
adverse to plainlifT's estate and interest Likewise, 
a person may not intervene for the purpose of 
quieting his title, as against plaintiff, to another 
tract of land not in dispute between plaintiff and 
defendaut^^ Persons interested in the subject mat¬ 
ter, who are not made parties to the action, but who, 
without objection, join with the parties in an agree¬ 
ment to arbitrate, arc afterward properly regarded 
as parties to the action.^® 

Ptirchasers pendente life. Purchasers who acquire 


an interest in the propcity pending the suit have 
no right to intervene,'^® unles.s the statute authorizes 
such iiilcrvention.'^'^ However, it has been held that, 
where a deed is made pendente lite, or under such 
circumstances that the grantee cannot <lefenil Ins 
title to the juopeity in his own rnitne, he may <lo so 
111 the name ol Ins grantor, and may intervene for 
such purpc)se.7« Permitting a ptirchaser pendente 
lite to become a party defemlant is tu»t error, al¬ 
though lie IS not a necessaiy party, where no pre¬ 
judice results from his mlmission.'^'® 

HffiTt of default of named defendants, A person 
claiming title, adverse to plaintiff and the «lefeiulaiit 
named, will not bo precluded from intervening by 
the fact that defaull has been taken against one or 
all of the named defendants,®® 

Leave to inten^ene. I'lie right to intervene is not 
absolute,®^ and one desiring to inlervt’ne .^llfnlld ap¬ 
ply for, and obtain, leave of court wluui the right 
to intervene is in the discretion <»f the court,*® 
but the absence of such application ami leave, where 
issues have been fully joined, does not go to ilie ju¬ 
risdiction, but must be treated as an irregularity 
only.®® 

7tmc of intemmiion. The riitht to intervene 
should tie claimed within n reason,ible time,®* and 
what constitutes a reasonable time is a matter with¬ 
in the discretion of the court,Although it has 


XtlnUtatiOBL suot applioaM# to ono jLin 
possesiUoa of laaU 
Statutory provision limltlniar rlKht 
to Intorvono In ?proco<»<llnK« In r<'m 
to ostabllflh tiUo to land was hold 
not appllcahlo as ro«pectj« rlffht of 
intorvontlon In 'procoodlnsTH ’ hy por- 
fion in poHSQHHlon to optabll^^h tltlo. 
—-Podd V. Doapwater Coal & Iron 
Corporation. 171 So, 732, 233 Ala. 
892. 

ea, Xnd,-—Ab«kOl« V. ItuAO, 44 N.IG.2d 
235. 118 Ind.App. 590, 

La.—Iionnabol v, Police Jury, Par¬ 
ish of Ji«£f(»raon. 44 So.Od 872. 210 
La. 798. 

Xsetiei held not hvoadened 
In action to culot title to realty 
and to construe a will and truat. ploa 
of Intervention which rained no now 
leeue of law or fact and merely 
brought into proccodtnsrs additional 
land held by truHtoes under same 
truet provielone of will did not ho 
broaden the lesuoe as to preclude the 
intorvention.^—Franklin v. MarKny 
Oil Corporation 153 P,2d 480, 194 
Okl* 519. 

68 . N.C,—^Moore v, MaHHonsrm, 41 
S.m2d 655. 237 IT.O. 244, 170 A.L.11, 
147. 

61 ex b 212 note 12, 

64. US.—Smith V* aide. Bah., 18 


6.Ct, 674, 144 T7.S. 599, 36 L.Kii. 
521. 

61 0,X p 213 note 13. 

66. U.S.* -Smith V. CJalr. ftupro. 

61 ex p 213 note 14. 

66. T^a—Uo<leaw X^umber Co. v. 

Pardee <1o.. 3 Tja.Aiyp. t02. 

51 ax p 2t3 note 14 Jah 

07. Utah,—.^lalina (^anyon Toni Co. 

V. Klomm, 299 i*. lOt. 76 Utah 373. 
51 C.X p 212 xxote 11. 

Beneftoiary corporation eHl»tbU«h- 
Inji: Udmdary enparlty of stookiuddor 
in rowpeot of purohnne of lands haa 
right to intervene in nvilon to ctulet, 
'title to such lands.-’-Snlina t'nnyon 
Coal Co. V, Klemm, supra. 

66. Cal.—*Tlohben v. lieUNon, X85 4*. 
200, 43 Cal.App. 204. 

69. Iowa,—Swit» V, lUack, 46 Iowa 
697. 

70. Ind.—Knottw v. Tiixbury, 117 N, 
JS. 282, 69 Xnd.App. 24H. 

71. S.C.—nriidN»y v. Midgimm, 86 S. 
K 378, 102 S.a 161. 

78. N.M.—Heeurlty lnv„ etc,, Ctu v. 
Capital City ibvnk, 164 l\ 829, 23 
^.M, 469. 

78* K.2f.^Becurlty Inv., etc., Co. v. 

Capital City Bank* tupre* 

74, Waah,—MoKamare v* 

Kin. COn ea F. 8L tS Wash. 16* 

80 


76. Tex,--' ^BhuUx v, L^mpert. 56 Tex, 
273. 

76. Il.t. HpfHRUe V, fiteveim, 91 A. 
43, 37 H.r. t. 

W.Vn. Tnylor v. Taylor. 86 H>R 662. 
76 W.Va. 409. 

77* Pal.** nro4»ka v, ftager# 8 Cal. 
38t. 

Fbi, ‘ Ntelmm Hulbn’k (*«. v. Howth 

Powii Itovetopmt*»t IHi So, 

366. 183 Fbi. 496. 

78. Ind. ftoMxeU v. Uio.xetl, 4 N tJ, 
483. t96 ttid, 77. 

79. Arix. .forcinn v, l*wKe. 53 P, 
197. 6 ArU, 66, 

80. <'rtl. M»»ritwoin*iry v, l«»*ek, 273 
P, UiryH. 296 <*at. 29. 

61. Iml,- Al»Mdo V. 44 NJJJd 

2.1:*, 112 Ind.App. 696. 

89. Wy«. tfnrnfiirth v. lhnu,»*n, ?94 

P. 345, 8U6 P. 1904. 2N V\>m. 983. 

88. Wyo.-* liamfurth v* Xhmseii. au- 
pra, 

61 C.X p 818 tiota 89» 

04 Tttd,-'-Altoole V. Ituee, 44 84.81 
fd 835, US luXApp- 625. 

01 ax p 818 note 31. 

88 . U. 0 .-- 0 mtth V. Oale, Uak., tt 

8,04 674, 144 U.H. 604 16 Lm 
821. 

It CJr. p III neu 14 
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been held that the conn, acting on principles of 
justice, may, in cases not provided for by the code, 
permit a person to intervene either bejPore or after 
judgment, for the protection of some right with 
respect to the subject matter,^6 it has also been held 
that a person has no right to intervene after the 
entry of final judgment and the expiration of the 
term at which the judgment was entered.87 

Conditions imposed. The court may in its discre¬ 
tion impose conditions on which intervention will 

be allowcd.88 

Rights of interveners. Interveners in a suit to 
quiet title may object that the court has no jurisdic¬ 


tion of the subject matter.*^ Interveners have the 
right to file pleadings of their own, or they may 
adopt part or all of the pleadings already filed.®® 
While the complaint in intervention must state facts 
sufficient to constitute a cause of action,®! immate¬ 
rial matters need not be alleged Thus, it is un¬ 
necessary for intervener to plead the infirmity of 
the claims of the various defendants;®® it is suffi¬ 
cient to allege that the defendants each claimed some 
interest in the property.®^ A warrantor interven¬ 
ing in an action to quiet title, for the purpose of 
defending the vendee's title, may plead any defense 
which defendant might have pleaded.®® 


D. PLEADING 


§ 58. Bill, Complaint, or Petition 

A bill or complaint, In an action to quiet title or 
remove a cloud, must contain sufficient allegations to 
show a cause of action in equity, or under the statute 
If the action Is a statutory one. 


A bill or complaint in an action to quiet title or 
remove a cloud must contain sufficient allegations 
to show a cause of action in equity, or under the 
statute if the action is a statutory one.®® A bill or 


86 . Okl.—^Franklin v, Mar^ray Oil 
•Corporation, 163 .P.2d 486, 191 Okl. 
619 

61 C.X t) 218 note 88. 

87. Tnd«—Abeole v. Ruse, 44 N.H].2d 
335, 112 Ind.App. 696. 

88 . Wls—Alien V. Coe, 86 N.W. 492, 
109 Wia. 636. 

61 a.jr. p 218 note 34. 

89. Cal.-HMaKulre v. Cunningham, 
222 P. 888, 64 Cal.App 686. 

90. Wyo,—Uamforth v, Xhmsen, 204 
P. 846, 206 P. 1004, 28 Wyo. 282 

Gross hill 

Person clatmlnff through respond¬ 
ent in bill to QUiot title in proceod- 
Jnffs by person in possession Is en¬ 
titled to intervono by flUnir cross 
bill sotting forth his claim or tltlo 
and afikinjf for affirmative relief.— 
Dodd V. Deepwater Coal & Iron Cor¬ 
poration, 171 So. 732, 233 Ala. 392. 

91. Mont—Thomson v. Nysraard, 41 
r.2d 1, 08 Mont 629. 

Complolat held suffiolent 

<l) In general.—Thomson v, Ny- 
gaard, 41 r.2d 1, 98 Mont 629. 

(2) To supiport Judgment quieting 
title in intervener.—Dlttmar v. Ala¬ 
mo Nat Co., 91 e,W.2d 781, affirmed 
118 S.W.2d 298, 182 Tex. 44. 

Complaint held InsitiBlclent 
In an action uhder statute dealing 
with action to establish title when 
neither claimant is in possession, 
a potltloii of intervention setting up 
title and possession in an intervener, 
and asking for Judgment against 
plaintiff and d^f^ndant, decreeing the 
intervener to be the owner In pos¬ 
session of property, disclosed no 
cause of action.—Bonnabel v. Folloe 
Jury^ Parish of Jefferson, 44‘do.2d 
872, ^16 iia. 798—Povtner v. Gk)od 
74 C,J,S.—6 


Pine Lumber Co., 83 So. 319, 146 
Iia. 11. 

Cure or alder 

Defect, if nnv. In intorvonor's com¬ 
plaint as not sufficiently alleging 
that Intorvonor's predecessor had in¬ 
terest in property, to which plaintiff 
and Intervener sought to quiet title, 
was cured by defendants^ answer, 
showing that their rights, If any, 
came through such predecoHsor.-— 
Thomson v. Nygaard, 41 P.2d 1, 98 
Mont. 520. 

99. Mont,—^Thomson v. Nygaard, su¬ 
pra, 

93 . Montb—Thomson t. Nygaard, 
supra. 

94. Mont.—Thomson ▼. Nygaard, 
supra. 

96. La.—Pardee Co. v, Bodcaw Lum¬ 
ber etc, 3 La.App. 169. 

96- Ala.—Sisson v. Swift, 9 So. 2d 
891, 243 Ala. 289—First Nat. Bank 
V. Boles, 165 So. 686, 281 Ala. 478 
—Watson V. Baker, 154 So, 788, 
228 Ala, 662—Hicks v. Stone, 99 
So. 116, 210 Ala 685. 

Cal,—Compos v. IQacondldo Mut. Wa¬ 
ter Co., 194 P.2d 785, 86 Cal.App. 
2d 407—Peck V, Martinos, 117 P. 
2 d 7, 46 Cal.App.2d 865—Bush v. 
Rogers, 109 P.2d 378, 42 OaLApp. 
2d 477—Williams v. City &; Coun¬ 
ty of San Francisco, 76 P.2d 182» 
24 Cal.App.2d 680. 

Go.—Northwest Atlanta Bank v. 
Manning, 17 BJBM 647, 198 Ga, 

Indr-BoUenbacher v. MlUer, 179 N. 

Bt 666, 94 Xnd.App. 408. 
N.Cl,-^orptui Oturis cited la Sparks 
V, Sparks, 66 S.B,2d 4V7, 478,, 280 
N.a 716. , 1 

$1 O.J. p 216 note 62- I 
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Payment of mortgage 

(1) Bin to quiet title which dls- 
olosed that complainant, by his as¬ 
sumption of mortgage which defend¬ 
ant held on land had become prin¬ 
cipal debtor under mortgage, was in¬ 
sufficient in absence of allegation of 
payment of mortgage debt—Fed¬ 
eral Land Bank of New Orleans v. 
yineon, 3 8 So.Od 866, 246 Ala. 96. 

(2) In action to quiet title to 
property covered by mortgage, bur¬ 
den of alleging payment is on person 
asserting rights by reason of pay¬ 
ment.—Kerfoot V. Kessnor, 84 NJD.2d 
100, 227 Ind. 68. 

!rrsspass or damage 

Complaint was not required to 
allege a trespass or damage to state 
a cause of ot'tlon under statute au¬ 
thorising any person in possession 
of realty, or having or claiming title 
to vacant or unoccupied realty, to 
bring ap action to determine adverse 
claims and rights of parties—Tol¬ 
bert V. Greenwood Cotton Mill, 48 
S.D.2d 699, 218 &C, 48. 

Oomplalat showing laches 

Petition for equitable relief of re¬ 
moval of cloud from title states no 
cause of action, whore petition shows 
complainant guilty of laches.—Cit3^ 
of Corpus Chrlstl •* rel. Karris v. 
Flato, Tox.Civ.App., 88 S.W.2d 488. 
error dismissed. 

ResMotiro covenants 

In order to warrant the removal 
of restrictive covenants from. land, 
the bill must allege each a changed 
state of circumstances as will frus¬ 
trate or bring to naught the effect of 
the covenants^ and that,such change 
was not brought about by the fault 
of those who seek to have restrlc- 
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complaint in an action tinder a statute is sufficient 
if it follows the langtiage of the statute,®^ or em¬ 
bodies the essential averments required thereby,*® or 
substantially sets forth the real essentials necessary 
for a recovery,*® although a complaint which pleads 
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the hare language of the statute aiul <loes not plead 
facts has been held insufficient^ In stating a cause 
of action under the statute, the niles oC pleading 
which govern onlinary civil actions are applicable,® 
such as the rciiuiiement of certainly,® consistency,'* 
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tionn removed ^Dade County v. | 
Thompson, 200 So 212, 14G iFla G6. 

BaUef 

A Htatutory bill to Qulot title may 
^'ontaln averments of foot on which 
to predicate relief beyond that pro¬ 
vided for In the statute—Mx parte 
Baird, 200 So, COl, 240 Ala. 585. 

SPleadlAffs held voAoleAt 

(1) Generally. 

XT S.—Miller V. Long:. D.C.S.C., 71 
Supp. 603. 

Ala.—City of BGasemer v Ratliff, 
199 So. 838, 240 Ala. 406—May v. 
Granger, 130 So. 569, 224 Ala. 20*8. 
Ark.—^Dodaott v. Abercrombie, 2H S. 
W.2d 30. 

Cad.—Independent Iron WorkM v, 
American JhreBident lilnen, 221 
3d 930, 36 Cal.2d 858—JSanteiw v. 
Ijos Angelos h^inance Oo.. 204 X\2d 
610, 01 Cal.App.2d 197—CompoH v. 
MHCondldo Mut. Water Co., 194 IK 
ad 786, 86 Cal.Ai)p.2d 407—Tarvin 
V. Davoy, 133 P.2d 844, 56 Oal.App, 
2d 846—Johnson v. Warden, 119 
B.ad 787, 48 CaJi,App,2d 329— 

Truosaail v. X^owls, 1X5 r.2d 218, 
45 Cal.App.2d 718—North Holly¬ 
wood Mortg. Co. V, Ilonshey, X4 1\ 
8d 842, 126 Oal.App. 411. i 

ma.—^Klllls V. Dixie Illghway Spe¬ 
cial Road ds Bridge DIhC, 138 Ho. 
374, 103 FllU 796. 

Go.—r-atham v, Fowler, 16 S,W.2d 
591, 193 Ha. 686—Jone» V. Reid, 
193 S.F. 235, 184 Ga. 764—Simpaon 
V. Ray, 178 a.lfl. 720, 180 Oo. 395— 
iBon V. Geiger, 177 S.m 590, 179 
Oo. 798. 

Kan,—Cooper v. Cooper, 76 F.2d 867, 

147 Kan. 256. 

SCy,—Whitaker v. MlUlon, 110 S.W, 
2d 668, 270 Ky. 708. 

La.—Duifoa v. Powell, 1 Bo,2d 677, 
197 LA. 409. 

Mo.—Bfawillton v. I^lim, 200 S.W,2d 
69, 865 Mo. 1178—Boatmen'e Nat. 
Bank of St Louie v. Bogere, 179 
aw,2d 102, 852 Mo. 763—leaker v. 
Lainar, 140 QMM 31—JJraicg v, 
189 S,W.2d 49t 

v. iThde, 216 B.2d 876 
—ByilA r. Bloom, 186 P.2d 879, 120 
(ICoAt 443, certiorari dented 68 S. 
Ot 908, 888 V.S. 874, 92 L.lDd. 1150 
-^eiiinirer r. Hardy, 5 r.2d 219. 
91 Mont 9. 

pres.—(WeUi V. Tletge, 9 N.W,2d 180, 

148 Neb. 280—Moree v. Cochran, 
296 N.W. 307, 131 Neb. 424. 

NJr,<^ohx3iid V. Flret Camden Nat 
Bimk 48 Truet Co., 22 A.2d 245, 180 
KJrJDO. 254. 

NT.—Chodlkee Lake IStom Camp r* 
Stute, 62 N.N8.2d 195, 270 App. 


Div. 974—3021 CorpoiatJon v. Na¬ 
poli, 49 NY.S2d 309 
N.C.—Oauble v. Trcxlor, 42 SIC.2«1 
77, 227 N.C 307 — JohiiHton v. 

Johneton, 12 S lC.2d 218, 218 NC 
706—IC/ird v City of Winston- 
Salem, 153 SK. 632, 199 N.O. 3,3. 
Okl.—Pigeon v. Hill, 147 P.2<i 453, 
194 Okl. 74—Wiley v. l^ewiM, 4 P. 
2d 7, 152 Okl 173- Solumnin v. 
RovnoldH, 1 I>.2d 656, 151 Okl. 26. 
S.C.—Tolbert v. Greenwood Cotton 
Mill, 48 SMSd 599, 218 S.O. 43— 
Forahur Tlmb(*r <^o. v. Santee 
River Cyprowe l^umber Co., 178 H. 
VI 329, eertioruri denied Santee 
River Cypreee Lumber Co, v, For- 
ahur Timber Oo., 55 S.Ot 665, 295 
tr.a 743, 79 LMd. 1689. 

Tox—Spencer v. Baumgort, Civ. 
App., 157 S.W.2d 064—Ratteraon v. 
Shell Petroleum Corporation, Glv. 
App., 143 H.W.2d 208, error dla- 
mieHod, Judgment oorroet—John- 
fton V. Rerklna, Glv.App., 140 W.W. 
2d 282, error diamiaeed, judgment 
oorreet—Neety v, Neely, Civ.App., 
52 S.W,2d 927, 

Waah.—0*N#al T.,and Co. v. Judge, 82 
PM 585, 106 Waiih. 224. 

W.Va.—Nlcholoa Land Co. v. <?row- 
dor, 32 aB.2d 568, J27 W.Va, 216. 
51 C.J. p 216 note 62 fej. 

<2) XTndor ntaUito petition alleg¬ 
ing that plaintiff in thc^ owner and 
in pogaeagion of realty in eonlrover- 
BTt dflfforiblng it, and that dtvfiind- 
ont li claiming aome right, title, or 
Intereiit therein adveraa to plaintiff, 
which claim is a cloud cm plaintiff's 
title, states a oaumc of octtlon.— 
Plland V. Craig, 164 1*M 688, t94 
Okl. 666—^McGrath v. Majors, 66 R. 
2d 915, 179 Okl. 500—Cochran v. 
Norris, 51 VM 786, 175 Okl, 126— 
McGrath v. Durham, 1 l>,8d 718, 151 
Okl. 66—UoxoHne l^etroloum Co. v. 
Craig, 800 V, 620, 150 Okl. 148--51 
aJ, p 215 note 62 Ce] (12). 

(8) Allegations that one of de¬ 
fendants continued assertion of a 
I title adjudicated invalid In a x^rior 
I ejectment action by his pred<K*esMor 
I wore sufHcient to give ecfulty Jorls- 
diotlon to nulet the superior title, 
although muniments of title held by 
defendant would not be eaneoled in 
absence of an adenuate description 
thereof.—Amick v. Oaulny Coat t^nd 
Co., 194 S.H. 268, 119 W.Va. 425. 

(4) Complaint (n action to ciutet 
title against deed aJlaged to have 
been obtained by trick, ortHtoe^ or 
deceit, and without negligence 6f 
grantor, and which wan never <leitv** 
ered, was held not demtirrahlo on 
ground that oompiaine failed to show 


denial of oonsiderat hm rooolvrd end 
also failed to plead return of oon- 
.Mldaration, since comidaint did not 
alllrmatlvfdy dUicIowo that r'tmfnderii- 
tlon wan paid to gr«ut(»r and theory 
on which action was bnaod nagn- 
tlved pr<‘nuinptlon of ctmt»Uloratton 
—negt»man v. bVtty, 7 N.K.2d 618, 
103 Inch App. 20 L 

(5) A suit to establish an interent 
In real estate vv herein xdalntlff 
pleaded all the fnetn of the vurloun 
transartlons leading to bin ebtlm of 
an interest in the real entate, that 
the extent thereof was in eontru- 
vorsy, that posslldy nome sum wn** 
due to defendant, and that the court 
should determine It, was within the 
Jurisdiction of eunlty witliln the 
X»rincix>lo that an euntty emart has 
jmwer to apply settb‘d rwlea to un¬ 
usual eondltiouH ami to do eoutty,-- 
Htephens v, Furwell, 126 R.2d 489, 
155 Kan. 401. 

Bleadlags held hksustoleftt 

Ala,- dliirkadolo v. Jordan* 48 Ho,2d 
406, 253 Ala, 199. 

Cal.—Lloyd v, Los Angeles <?ounty, 
to7 PM m, it (bG.Appifd nm 
Bradley <?o. v. Uldgewoy. 58 R.Sd 
XH t4 <^iU.App.2a 326. 
t<na.»-4iutlor v. Do Moto Nat. Hank of 
Arcadia, 135 Bo, 897, lt»2 UGa. 464. 
Mont,—FHsbco v, t*uhurn 4 52 VM 
882, lot Mont. 68. 

51 C.J. p 215 note 82 Ifl, 

97, N.M.-*'<Knabfl v, Nhinidcro, 265 
%\ 623, 22 N.M. 3il. 
sa Ok!,—McGrath v. ktajors, 88 R. 
2d 9t5« 179 Okl. 6tm itoxotlno 
thdrolewm <?o. v, Cnilg, 390 R, 629, 
189 Okl, t48. 

51 C.J, p 216 note 84. 

00, N.y.—Niagara Falls l*ower Co. 
V. White. 55 K.».2d 742, 8»2 N.T. 
472. 

X, N.T.—Qurensboro Tntpri>vcmcnf 
Co. V. Doan, 23 N.V.H.rd Sfifi, 178 
Mine. 666. lUIlrmed 20 N.V.H.2d 998, 
250 APP.DIV, Oil, 

a* Oonn.'^'Hxomerr v, Merwin. 68 A« 
379, 89 ronn, 330, 

51 (\J. p 216 note 67, 

Avoidance of muXtMartousneis 
RIainilffa in action to detertnine 
ttiln were required to utoty rutes of 
good pictuling and avoid mtilofitrl- 
ousnesa rogai^toss of whether ttioir 
cause was in equity or at 
sen V. Adams, 119 8.W.3a 773. 342 
M<h X198. it$ A*Ull, 1898. 

A CaL*^Ke«Xf v, Clcuinir. 251 g. 

132. 32 ColJtpp. 321. 

31 ChI. p 213 note 63* 

4k trJ3.—Ooltlns V. Bye, aaA,Arls.« 
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or directness and positiveness.® However, this does 
not mean that the ordinary rules of pleading^ shall 
be so closely observed as to defeat the main pur¬ 
pose of the action, but only that general civil proce¬ 
dure, adjusted to the peculiar action, be followed.® 
While it has been held that a cause of action to quiet 
title pleaded m the general form is sufficient, al¬ 
though fraud is one of its constituent elements,^ 
where fraud or estoppel is relied on, the facts 
constituting the fraud® or estoppeP must ordinarily 
be stated. 

Since, as discussed supra § 6, the jurisdiction of 
equity to quiet title or remove a cloud ordinarily 
is not ousted by the existence of a statutory remedy, 
a bill brought in equity, and not under the statute, 
is not insufficient for failure to allege the facts 
necessary to be stated in the statutory action,^® and 
the equity of such a bill must be .found on settled 
principles of equity junspntdcncc for removing a 
cloud on title.ii Thus, in accordance with the 
principle that equity will not interfere to remove a 
cloud on title where the invalidity of the instrument 
or claim complained of appears on its face, as dis¬ 
cussed supra § 13, right of complainant to have 
cloud on title removed without statutory allega¬ 
tions depends on wlicther the instniment or claim of 
defendant on its face shows an apparent superior 
right, and eomplainant, in order to show its invalidi¬ 
ty, would be compelled to offer extrinsic evidence,!^ 
and, if invalidity of the instrument or claim of 
defendant appears on its face, complainant must 
set forth statutory allegations.^® A statute au¬ 
thorizing confirmation of tax titles,' provided peti¬ 
tioner shall have paid taxes on the land for a 
specified period after expiration of the right of 
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redemption, does not apply to an adversary suit in 
chancery to litigate conflicting titles, so as to re¬ 
quire plaintiff to allege the pa 3 nment of such taxes.^^ 

Surplusage and immaterial allegations, A bill or 
complaint to quiet title is not rendered insufficient 
because of surplusage,or the averment of im- 
material^® or cumulativci'^ facts, if enough is stated 
to entitle plaintiff to relief. 

Construction. Whether a bill or complaint is one 
to quiet title is determined by the allegations there¬ 
of and the nature of the relief sought,1® and not 
necessarily by the designation given to the pleading 
by the pleader.^® Furthermore, although a bill is 
brought primarily to obtain relief from a forfeiture, 
it may, if no forfeiture has occurred, be treated as a 
bill to quiet title, provided it contains the requisite 
averments and a prayer for general relief.®® 

Establishment of title at law and pendency of 
other suits. Where previous establishment of title 
at law in plaintiff is essential, as discussed supra 
§ 11, the bill or complaiut should allege that plain- 
tiff^s title has been established by trial at law,®^ A 
bill averring that complamant^s title has been fully 
adjudicated in his favor by a court of competent 
jurisdiction in suits brought against persons in like 
situation with defendant is, in that respect, suffi¬ 
cient.®® 

Where the statute authorizes a suit to try title 
only in cases where there is no action pending to 
test the validity of the title, the bill must aver that 
no such action is pending.®® 

Waiver and cure of defects. The omission or 
insufficient allegation of a material fact in the com¬ 
plaint is cured by its admission or averment in the 


94 F.Sd 799, certiorari denied Col¬ 
lins by Hughes v. l>ye, 69 S.Ct 
806 TJ.S. SOI, 83 UVld, 981. 

8. Cal.—Peck v. Knrtlnes, 117 P.2d 
7. 46 Cal.App.2d 866. 

6. Mo.—Huft y. I^aclede Land, etc., 
Co., 67 0W. 716, 167 Mo. 66. 

7. Cal.—MdECoin v. Kosefelt, 168 P. 
2d 66,, 66 Cal.App.2d 767. 

Oomplslnt hold snAcieni 

Cal.*—McQECotn v. Xtosefelt, supnu 

a. Cal.-^ampbell v, Qenshlea, 180 
P. 886, 180 Cal. 818—Lewis v. Mai- 
Shall, 266 P. 862, 90 Cia.App. 861. 

9. Cal.—Sly V. Abbott 264 P. 607, 
89 Cal.App. 209. 

xa Alatv—Bank For Savings & 
T^riists V. Jetferson Development 
Co., 174 So. 767, 284 Ala. 199. 

61 dx p 216 note 78. 

11. Ala.—Means v. HoUls* 86 fSo.2d 
486, Ul Ala. 122, 

Atai^-^BiWksdsls V; J'ordao, 48* 


, So.Bd 406, 258 Ala, 190—<Teal v. 
Mixon, ICO So, 477, 238 Ala. 23— 
King V. Artman, 144 So. 442, 225 
Ala. 669. 

18, Ala.—King V. Artman, supra. 

14. Ark.—^KnaufC v. (N'atlonal Coop¬ 
erage. etc., Co., 118 S.W.' 28, 67 
Ark, 494. 

51 CJr. p 217 note 7A 

15. Mich —Ountzviller v. Gltre, 162 
K.W. 290, 195 Mich. 695. 

N.Y,—Doschor v. Wycfcoff, 116 VT-TM. 
389, 182 App.Dlr. 189. 

16. N'.T*—Parmely v, Showdy, 148 
K.T.a 1086, 86 Misa 6S4^KamU- 
ton V. Kamliton, 139 K.TAl. 1095, 
78 Mlsc. 557, 

17. Ala,—Worthington v. Miller, 82 
So. 748, 184 Ala. 420. 

la Mont-rH^Vatt V. DanielsTltones 
Co., ;L88 P, 790, 47 Mont 487. 

61 C.X p 217 oo,te 7a, 

19, U.S,—Power, eta, Co. V* Capiy 
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Ditch Co., Cab, 226 F. 684, 141 C. 
C.A 390. 

61 ax p 217 note 79. 

QOn W.Va—Castle Brook Carbon 
Black Co. V. Ferrell, 85 SJSl. 644, 
70 W.Va. 800. 

91- TJ.S,—Sublrana v, Kmmer, C.C, 
XPuerto Itlco, 17 F.2d 725. 

51 C.X p 223 note 48. 

99- tr.S.—Preteca v. Maxwell tnnd 
Grant Co., Colo., 60 F, 674, 1 C.CA. 
607. 

96- Ala.—Thompson v. Page, *48 So. 
2d 688, 268 Ala 17lT-C^raysott v. 
Bobertg, 166 So. 562, 229 Ala 246 
—Watson V. Bskor, 154 Soi. 78i>, 
228 Ala 652—Sibley v. Kennedy, 
140 So. 668, 224 Ala 954. 

N.X—Estate of Gilbert Smith v. 

Cohen, 196 A. 361. 129 K.XEa 419. 
51 ax p 228 note 46. 

Abatement of action to quiet title 
<tt to temOrre clot^d by pendency 
of action at law see Abatement 
and Hevlval | 49. 
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answer, 24t although plaintiff may not rely on a 
pleading of his adversary where he has specifically 
denied in his reply the allegations which he later 
relies on for assistance and the fact that there 
is a demurrer to the complaint reserved in the 
answer docs not take the ease out of the rule of 
express waivcr.2<> In like manner an omission or 
nisiifiicicnt allegation in the complaint may be cured 
by a reply.27 

Tt is too late to object for the first time at the trial 
or hearing that the bill or complaint omits a material 
fact, where the objection should have been raised by 
demurrer or answcr.23 So, objections to the bill or 
complaint because of multi fariousness,^® or mis¬ 
joinder of causes of action,’'*® arc waived by failure 
to raise such objoctiou by demurrer or answer, and 
the same rule applies to technical objections to the 
bill.33. So, where the answer includes affirmative 
defenses inconsistent with the defense of misjoinder 
of defendants and causes of action, the defense of 
misjoinder is waived.^® However, where a hill al¬ 
leges possession in plaintiff, and the answer denies 
thivS and alleges that defendant is in possession, de¬ 
fendant docs not waive his right to question the ju¬ 
risdiction of the court because he fails to set up in 
his answer specifically that plaintiff is not entitled 
to relief because he has an adequate remedy at law,^^ 

The necessity of alleging possession in plaintiff 
may be waived by failure, either by demurref or 
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answer, to raise an objection, on that ground, to 
the jurisdiction of the court/*^ So, whcie defend¬ 
ant sets up an aflirmalivc defense in liie nature of 
a counterclaim, he waives want of possession in 
])1amti(T, as discussed supra § 31, and, therefore, 
failure of the bill or complaint to allege wsuch pos¬ 
session.*^® 

Failiuc to allege a material fact is not error after 
judgment, where the proof establishes the exi.st<*nce 
of such fact,®® although there is atith<»rity to tlu* 
effect that defects in the complaint may be remedied 
by proof but only to the extent of making definite 
aiul certain that which has been averrc’d in tlie 
complaint,®'^ Imt that it is never of any avail to 
prove what has not been charged*®** 

§ 59 . —Allegations as to Title or Interest 
of Plaintiff 

Generally, the bill or eompIMnt, by appropriate aU 
legntlona, muet ehow title In the plaintiff to the property 
In oontroverey at the time when the action waa com* 
menced. 

Kxcept where the action is brought under a stat* 
utc which expressly or by construction dispenses 
with the necessity of alleging title,®® or except 
where the statute makes mere ikimhcssuiu sufficient 
to support the ac(i<»n,*® the hilt or compbunt, by 
appropriate allegations, must show t{tle,<t eltlter 
legal title or complete equitable title,’*® in plaintiff 


*84. TCy.—rotter r. QuiUon, 2X8 S. 

■W.2a 60, 300 Ky. 500. 

Utah.—Worloy v. isaorwon, 12 P.2d 
570, 80 Utah 27, 

Wyo—llruch v, linnodlot, 165 P.2d 
661, 62 Wyo. 2X3. 

SlOJr. p 230 note 40. 

85. TTtah.—-Worley v. Poterson, 12 
P.2d 570, 80 Utah 27, 

86. Ark.—Davis v. Karo, 32 Ark. 
386. 

Oah—Cohen v, Knox, 27 P. 216, 20 
Cal. 266, 18 Ii.U.A. 711* 

*87. Okl.—McOroth r. MIchhoff, 100 
P.2d 880, J87 Okl. 64. 

Wyo.—Bruch v. Uonodtet, 165 P.2d 
561, 62 Wyo. 213. 

8S Mich.—Cl el and v. Oasfipraln, 62 
M.W. 460, 92 MIeh. 189. 

61 C.X P 230 note 42. 

86. Keb.—Snowden v, Tyler, 31 K. 

W. 661, 21 Neb. 109. 

36. Mo.—Downing v. Anders, App., 
202 S.W. 297. 

31. Cal.—Santa Ana Mortsr. Xnv. 
Oo. V. Kinelovr, 85 P,2d 899, 30 
Oal.App.2d 107. 

111.—Schoolman v, Kotetadtor, 226 
IUA.PP. 417. 

18. Mo.—Lampel X*and, etc., Co* v, 
SpelUns, 139 S.W; 245, 286 Mo. 


33. III.—Delaney v. O'Donnpll, 84 
N.XO, 068, 234 III. lOD. 

34, Wash.—MeKlnloy v, Morifan, 70 
I*. 46, 36 Wash. 661. 

51 ex p 280 notn 40. 

33, Colo.—I ray maker v. “Wlndnor 
Uoservoir, etc,, Co., 254 P, 768, 
81 ('olo. 108. 

rcan.—Howott v. <3oit, 204 P. 807, 
133 Kan. 168. 

Ky.—Ttopper v. MeBurney, 168 S.W. 
3d 374. 203 Ky. 31. 

Mlrm.—Whitney v. Olow, 271 N.W. 
589, 199 Minn. 812. 

36. Ky.—Potter v. Quillen, 218 fl.W. 
2d 60, 309 Ky. 500. 

Nob.—^TourteUottw v. I^arce, 42 N. 
W, 916, 27 Neb. 57, 

37. Mlflfl.—Woodward v. Moan, 30 
So.2d 420, 202 Mlaa 83, 

38. Woodward v. Mo«h, su¬ 
pra 

39* Ala.—K1U« V, Womack, 22 So. 

2d 859, 247 Ala. 254. 

51 0.x p 218 note 89 feX | 

Snrphimre 

Under such a statute alloffationii 
as to title will be treated as sur* 
plusage,—Campbell v, Bice, 12 Sa.2d 
385, 244 Ala, 144**-«>Denbo v. ShtvriU, 
2 So.2d 778, 241 Ala, 29S-81 aX p 
219 note X a H], 


40. Ohio, ‘Irtinby v. .Tones. I Ohio 
H.a.C\T». 202, 3t tMn*’.h.nul. 70. 

Wash. dUrd v. Wtny«f, 61 P, 178* 
24 VVsnh, 269. 

41. Kltt*-”AtIifcnflc licarh Impruvi* 
nurnt c\»rimration v. Kail, 197 J4«t. 
464. 143 mtL 778. 

(In,- v. Brown, 82 n.K2d 897, 

108 Oa. 666. 

Ky.-'Davis v. Danlol, 175 H.W.?d 
not, 805 Ky. 7t7--Crawb*y v, 
Mackoy. 148 aW.Sd 171, 882 Ky* 
7l7'->Mo(flb<mey v. N«*amart, 187 
S.W.3d 860, 877 Ky. 885 Hale V. 
Horn, 97 H.W.2d 402, 865 Ky. 560 

" "Hatton V, Wnilama* Wx’r. 88 H. 

W,8d 774, 859 Ky. 548 ^ V. 

Jonas, 51 aw.8d 672. 844 Kv. 518 
—Brown V, Martin. 29 S.W,2d 843, 
839 Ky. 146* '^Southern Oil CTa. v. 
Holman, 244 H.W, 758, 196 Ky. 8SV. 
Mlss,-^ 11 o h r i s t*Mordney ('•o. v. 

Keyes, 74 So. 619, 112 Miss. 16. 
OKI.—imand V. Craig, 164 P.Sd m, 
194 Okl. 666, 

51 0.x p 817 note 81. 

40. jMUMt,'«--Jonvs V. Xtodgefs, 38 So. 
748, 85 Miss. SPt^WiUtamfHm v. 
I40uittvitle, etc., U. Co., 6 So. 805, 
Okh^tate ex ret. Blehardsen v, 
dtisene <State Bank ot Webt^ers 
{rails, 97 P,2d 81, 186 Okl 276--* 
Ooinc V. Green, 228 P. 521, 102 Pkl. 
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to the property m controversy, and the nature of the 
title, whether legal or equitable, must appear.^^ 
Aside from statute, it has been held that plaintiff 
must either allege title, or aver that he is in posses- 
sion.^4 

Averments as to title must be made in accordance 
with the general rules as to certainty, positiveness, 
and the like,45 and title must be stated with suffi¬ 
cient certainty to enable the court to see that plain¬ 
tiff has such a right as warrants its interference 45 
Hence, the complaint must allege clearly and direct¬ 
ly, and with certainty to a common intent, title in 
plaintiff,47 but, where plaintiff claims under a deed 


correcting a former deed which contained an er¬ 
roneous description of the property, allegations in 
respect of the first deed arc unncccssary.48 

Plaintiff need not deraign his title in the com- 
plaint,49 or set out the chain of title relied onfi^ 
but an averment of title in general terms,or an 
averment of the ultimate fact of title to the land,52 
such as an averment that plaintiff is the owner,52 or 
the owner in fee simplc,54 or the owner of a com¬ 
plete equitable title,56 is sufficient, without setting 
out specifically the character or source of title, un¬ 
less the statute so requires,®® as where a dcraign- 
ment of title must be set forth.57 Plowcver, cases 


93—Clowell V. Cottle. 225 P. 946, 
99 Okl. 84—Ijindoborg v. Mossman, 
207 P. 10C7, 86 Okl, 288—Clark v. 
Duncanson, 192 P. 806, 79 Okl. 180, 
16 316. 

43. Cal—Peek v. Martfnoz, 117 P. 
2d 7. 46 Cal.App2d 856. 

Ind.—Sawyer v. Kloino, 82 N.H 2d 
533, 118 Ind.App. 616. 

’Where plalntur not entitled to 
poseeselon, the complaint muet show 
the nature of his title or interest 
and that it Is consistent with the 
rlffht of possession in anoUior — 
PittsburfiT, etc., It, Co, v. O’Brlon, 41 
N.K 528, 142 Ind. 218. 

44. Tenn.—Nason v South Memphis 
Land Co., 196 S.W. 761, 138 Tenn. 
21 . 

TCox.—MayAold v. Musquez, 1 Tex, 
UJCirep.Cas. 221. 

•45. Cal.—Peck v. Martinoz, 117 P.2d 
7, 46 Cal.App.2d 855. 

46. Cal.—^Peck v Martinez, 117 P.2d 
7, 46 Cal.App.2d 865. 

•47. N.M.—Oliver v, Knriquez, 124 
P. 798, 17 N.M. 206. 

61 0.3*. p 218 note 89. 
jaueffatlons held snflloient 
Cal.—lAJley v. hegmt, 142 P.2d B7, 
61 Cal.App.2d 25—PaolAc States 
Savinas 6 b Loan Co. v. Perez, 124 
P,2d 184, 51 Cal.App.2d 84. 

Ga.—Foster v. Adcock, 60 S.E3.2d 334, 
207 Qa. 201. 

Ky.—Fgner v. Llvinaston County 
Board of ICducation, 230 S.W.2d 
448, 313 Ky. 168. 

Mo.—uraaa v. Ross, 139 S.W.2d 491 
NM.—Campbell v. Doherty, 206 P.3d 
1146, 68 N.M. 280. 

K.C.—Fisher v. Fisher, 6 BMM 812, 
217 N.C. 70. 

K.I.—Davis V, Girard, 69 A.2d 866, 
74 H,L t26. 

61 aj. p 218 note 89 [o]. 

AUeaatlons held jnsnfflolent 
Cal.—Peck v, Martinez, 117 p.2d 7, 
46 Oal.App.2d 865. 

61 C.J. p 218 note 89 [d]. 

48. Or.—Oronz v. Andere, 241 P. 46, 
119 Or. 277. 

49. Mont.—poison Sheep Co. v. 


Owen. 106 P.2d 181, 110 Mont. 601 
—^Nadeau v Texas Co., 69 P.2d 
686, 104 Mont. 668—Thomson v. 
Nygaard, 41 P.2d 1, 98 Mont. 629— 
Le Vasseur v Itoullman, 20 P.2d 
260. 03 Mont. 563. 

Okl—Thompson v. General Outdoor 
Advertising Co,. 161 P.2d 370, 194 
Okl, 300—Ilouffhton v. Houphton, 
62 P 2d 473, 178 Okl. 1C7. 

60. Ark—Robeson v Kempnor, 32 
S.W.2d 616, 182 Ark. 746. 

Cal.—Ponaat v. Ouasco, 191 P.2d 664, 
84 Cal.App 2d 445. 

Idaho—Won V Coslella, 86 P.2d 
670, 60 Idaho 560. 

Oonunon grantor 

(1) One suing* to quiet title to 
land under common grantor nile 
need not plead his intent to rely on 
such rule.—Wagnor v. Plume, 161 P. 
2d 1001, 71 Cal.App.2d 94. 

(2) A petition to quiet title to 
part of tract, alleged to have been 
originally convoyed by person named 
therein to another named person and 
come by mesne convoyancos to plain¬ 
tiffs, with reservations of such part 
for use and bene At of schools and 
churches as long as used for such 
purposes, was not demurrable on 
grounds that plaintiffs must rely on 
strength of their own title, not 
weakness of defendants’ title, and 
be clause no common grantor was 
shown, plead title back to common¬ 
wealth, since plaintiffs derived title 
and defendants their right of use 
from original grantor, oven though 
ho was not common grantor because 
dedication was not strictly a grant 
-r-Wgner v. Livingston County Board 
of Education, 230 aw.2d 448, 818 
Ky. 168. 

Bvldeace of title 

A copy of the deed or other evi¬ 
dence of title under which plaintiff 
claims need not be set out—Lash 
V. Perry, 19 Ind. 822. 

6L Mont^—Tiffany v. XThde, 216 p, 
2d 876. ; 

68*. Mont—Le Tasseur r, Roullman, 
20 p.2d 260, 93 Mont 562. 

61 ax p 218 note 92., 
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53. Arlz—Palmor v. Sunnyslde Gold 
& Development Co., 61 P2d 444, 
48 Ariz. 327. 

Ark.—^Robeson vi Kompnor, 32 S.W. 

2d 616, 182 Ark. 746. 

Nov—Corpus Juris olted la Alkfns 
V Nevada Placer, 13 P.2d 1103, 
1104, 64 Nov. 281. 

Okl—^ICoughton v. Houghton, 62 P. 

2d 473, 178 Okl 167. 

51 C.X p 218 note 93. 

54. Arlz—^Floyd v Hornbock, 4 P. 
2d 008, 30 Arlz. 178. 

51 C.J. p 210 note 04. 

55. Ind.—Stanley v. Holliday, 30 N. 
D. 634, 130 Ind. 464. 

Mont—1.40 VosRour v. Roullmnn, 20 
Z^2d 250, 03 Mont 662. 

68. NY,—Now York Foundation v 
People, 181 N.K. 12, 260 N.Y. 64. 

51 C.X p 219 noto 96. 

67. Miss.^-Smlth V. Overstreet, 88 
So.2a 923. 205 Miss. 488. 

61 C.X p 2X8 noto 92 [c]. 

Bequlsites and sufficieaoy of de- 
ralgameat 

(1) Complainant suing to remove 
cloud must doraign title from ulti¬ 
mate source, or show tltlo by ad¬ 
verse possession, or from defendant 
or must show superior title from 
common source with defendant— 
Rabinowitz v. Houk, 120 So. 601, 100 
Fla. 44—61 ax p 218 noto 89 [a]. 

(2) ^'Deraignment of title,” within 

statute requiring complainant to set 
forth in Plain and concise language 
doralgnment of his title, means that 
complainant must show either title 
in htmsolf from the government 
down, or title in himself by adverse 
possession, or title in himself fKtm 
defendant, or that parties to the suit 
claimed under a common Source, the 
complainant having the ,better title 
from that source.—Smith y, Over- 
street, 38 So.2d 928^ Miss. 488— 
Long y. Staley, 30 So* 323*^79 Miss* 
298. f 

(8) Xn suit to quiet tltl^ where 
the character of defendant’s claim to 
the lund, involved, is unknown to 
complainanti complainant must de¬ 
raign hlg UUa from the government 
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may arise in which it is advisable to set out the 
facts in detail.® ^ 

Claim from common source. Where both parties 
claim under a common grantor, it need not be al¬ 
leged that such grantor had title,since neither 
party will be permitted to deny it, as discussed supra 
§ 19, but plaintiff must, by averment, connect his 
title with that of the common grantor,and show 
by proper allegation that his title from such common 
source is the better.®^ If the bill deraigns title 
from a common source, and affirmatively shows a 
good title in defendant and no title in plaintiff, it is 
dcmurrable.C2 Furthermore, where deraignment of 
title is required by statute, a bill alleging that the 
property was derived from a common source who 
owned the property has been held insufficient and 
demurrable for failure to show facts of the title of 
the common source.®® 

Averring facts showing title. If the facts stated 
in the complaint show title in plaintiff, a direct 
averment of title is unnecessary,®^ and a complaint 
is not insufficient merely by reason of the inclusion 
of unnecessary allegations concerning plaintilFs 
title,®® since insufficient or incomplete special al¬ 
legations of title by plaintiff also pleading title gen¬ 
erally may be treated as surplusage.®® However, 
special allegations of title, if sufficient in themselves, 
control general allegations,and, if tlic complaint 
avers generally that plaintiff is seized in fee simple, 
and then proceeds to set forth the facts which con¬ 
stitute his title, it is bad if the facts so statc<i do 
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not show title in him,®® uiilchs the specific facts 
averred are not for the purpose of tracing title, 
but to show a right to other relief sought.®^’ An 
allegation that plaintiff is the true and equitable 
owner '1)y purchase in foe simple from*’ a named 
grantor is insufficient, imIcSvS it is fuitluT avened 
that such grantor had title.'^® On the other h.uul, 
a general allegation of ownership will e{>ntn)l with 
respect to instruments axme.'ced to the complaint by 
way of description, to define tlu* nature of the rights 
claimed by plaintiff, although such irihtninient.s may 
not show a sufficient deraignment of Where 

plaintiff unnecessarily sets out his own and defend¬ 
ant’s chain of title from a common source, the 
petition is insufficient unless it shov\s that plain* 
tiff’s deed was prior to that of defendant.*^-' 

Where an equitable title is ctaimeit, all the facts 
that go to maintain such title may be alleged in the 
complaint.'^® 

Time of otenership. The bill mu**t allege that 
plaintiff was the owner of the land at the time when 
suit was commenced,and a mere avennenl that 
plaintiff had title at some previous time is not suffi¬ 
cient'^® However, a complaint which alleges that 
plaintiff had title at the time when the action was 
commenced is not vitiated l>y other allegations 
showing that he had c<mveyed the land to atuitlier, 
where such conveyance was allegerl to have been 
obtained by duress, so that no title pa^tsedj* or 
where it is averred that the conveyance was long 


QUIETING TITLE 


down.—Woodard v. Moss, SO So.Sd 
420, 202 Miss. 33. 

<4) A bill In prooeedlns: roqulrlnsr 
dorairmnont of title doeii not state 
a oaee agalnet defendant thereto 
unless derafflrnment Is sufllolont 
since complainant must depend on 
strength of his own title and not 
wesJmess of that of his adversary* 
.--Smith V* Overstreot, supra—I>or* 
sey V* Sullivan* 24 So.2d 802, 199 
Miss. 002. 

88* ncr.S.—Goldsmith V. OiUUand, a 
O.Or.. 22 F. 806, 10 SaWy. 806. 

51 0.jr. p 219 note 97. 

89. Cal.---diVdickar v. Fast River- 
side Xrr. Diet., 41 F. 1024, ,109 Cal. 
29. 

Si CJr. p 918 note 88. 

9a Kan*—Grove v. Jennings, 28 F. 
798, ‘iS Kan* 886* 

91* 2disB/—Woodard v. Moss, 90 So^ 
2d 420, 209 Miss. 88. 

WtfMrt Of subsedtteat alleffattons 
If 'by use of words **the common 
source of tftle^* obmplsinant Intend¬ 
ed to allege that named person Wai 
the eommon 9ouroe from 'Odilch he 


and defendant derived their titles, 
complainant negatived any knowl¬ 
edge thoroof, and. therefore, the 
value of the allegation by tUereaft<^r 
alleging that defendant asserted 
some oharaoter or claim or pretend¬ 
ed character or claim to the land of 
which complainant has no knowledge 
or had no knowledge at the ttmo he 
purchased tlie laud.—Woodard v. 
Moss, supra. 

99. Miss.—liongmire v. Mars, 88 So. 
763. 124 Miss. 77* 

83. Miss.—'Dorsey v, Sullivan, 94 
So.2d 882, 199 Miss. 602. 

64, R.I.—Xiiackstone IZall Co. v. 
Rhode Island Hospital Trust Co., 
97 A. 484, 89 R.X. 09. 

SI C.J* p 9X9 note 99. 

98. N.D.—Rirks v. Globe Interna¬ 
tional Proteetlvs Bureau, 918 K.W. 
864, 68 N.D. 818. 

51 O.J. p 219 note 1. 

96, Mont—Nadeau v. Texas Co., 88 
F.2d 586, 104 Mont 558. 

97. Mont-^Nadeau v* Texas Oa, en* 
pra* 

61 O.J. p 920 note 9 faj. 
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ee. Ky.---vvhttttk*r v. MitUon, Ito 

H.W.sa 6R3, 370 Ky, 700. 

N.V.- lU.lHh.lm V. , >r,V.«. 

Sd (141, SS6 Apt>.r*tv. 439. 

61 <\J. p 390 noto 3. 

09. Ind.—O'i’oBnw V. 100 K. 

U, out. 04 Itttl.App, 190. 

70, -Ilarrtll v, tiukinmtn, ll 
Minn. 163. 

71. Oitl.V, MaNt IM.w- 

Dld. Irr. 41 I>. 1094, 109 CiU. 

99. 

78. Ky.—Arttt>U V. Rlkhnrn c*o*l 
fofp., 831 8.W. 3t9. 191 Ky. 706. 
Ot O.J. p 330 not* 6. 

Tt. IbO.—W ttwyur r. KIWb*, 88 S,K 

8il 683, III IttiiApp. 016. 

61 O.J. p 330 noU 7. 

74i. Xnd.>~llAxt*r V, ttoxtw, 98 K.K. 

801, 1038, 46 tnd.App. 614. 

61 ax P 880 note 8. 

70. OkI.-*<!Iai4c V. HoIum, 1|0 I*. 
643, It OkU m, ABR.Cks.t91SI> 
336. 

81 or. p 930 not* 9. 

7*. V. 98 Mr.& 

811. 1930. 49 Xii<lUM0». 614. 
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enough before suit to have enabled plaintiff to re¬ 
acquire titleJ^ 

§ 60. -Allegations as to Possession of 

Plaintiff 

Where the plaintiff claims a legal estate or Interest 
he must affirmatively allege In his bill or complaint that 
he IS In possession of the lands in controversy, or that 
such lands are vacant and unoccupied, or wild lands; 
but the bill need not allege possession where It states 
facts sufficient to show that the estate or interest is 
equitable In its nature, or where the primary relief sought 
Is based on some distinct equitable ground and the re¬ 


§§ 59-60 

moval of a cloud Is sought only as an incident to such 
relief. 

Except where the action is brought under a stat¬ 
ute which expressly or by necessary implication dis¬ 
penses with the necessity of possession as a condi¬ 
tion precedent to the maintenance of the action,^8 
or unless defendant asserts his own title and asks 
for affirmative relief so as to give the court jurisdic¬ 
tion of the whole controversy, as discussed supra § 
31, plaintiff, claiming a legal estate or interest, must 
affirmatively allege in his bill or complaint that he is 
in possession of the lands m controversy,'^® or that 
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77- Cal.—Gray v. Walker, 108 P. 
278, 1B7 Cal. 381. 

Inii —^Indiana, etc., ft Co. v, Brlt- 
tmgham, 98 Ind. 294* 

7a Nov.—AUcina v. Nevada Placer, 
13 l>.2d 1108, B4 Nev. 281. 

61 C.jr. p 220 note 13. 

Statutes dispensing with necessity 
of posHosBlon by plainllff see su¬ 
pra S'§ 20, 30. 

Neither party la possession 

Under statute allowing suit to es¬ 
tablish title to land whore none of 
the parties Is in actual possession, 
petition must allege that neither of 
the parties to the proceedings is in 
actu^ possession of the land.—Doll 
V. Dearie, La.App,, 41 So. 2d 84. 

Xn Arlsona 

(1) Under statute plaintiff out of 
possession may maintain action and 
need not allege possession or right 
of possoMsion.—^Palmer v. Sunnyside 
Gold Sc Development Co., 61 r.2d 444, 
48 Ariz. 827—Floyd v, Itornbock, 4 
P.2d 908, 30 Arl*. 178—Chuk v. Ka- 
tich, 281 P. 028, 27 Ariz. 182. 

(8) Under prior similar statute, 
court hold that plaintiff out of pos¬ 
session must allege that ho has no 
adequate remedy at law, and must 
allege grounds for equitable relief. 
— oaiy V. Now Moxloo 4k A. ft. Co., 10 
P. 6, 2 Arias. 420. 

Xn TloxiSm 

(1) Under statute It is no longer 
necessary to allege possession.— 
OrllHn V. Bolen, $ 8o.2d 690, 149 
Fla. 877—Conway v. Wilson, 181 So. 
396, 182 ma. 404. 

(2) Under prior law, except where 
a statute allowed a person out of 
possession to sue to quiet title 
against any person not in actual 
possession claiming adverse interest, 
Plaintiff who ha4 legal title had to 
allege in bill of complaint that he 
was in possession of land, or that 
it was vacant and unoccupied,—Zet- 
terlund v. Stratton, 119 So. 562, 99 
Fla 1119--61 CJ. p g20 nbte 14v p 
221 note 15« 

Xn Veams 

(1) In suits to remove cloud from 
title, plaintiff heed not aVer that he 
is in possession.—Diy 'land Sb Cittle 


Co. V. State, *4 SW. 866. 68 Tex. 526 
—Johnson v. Miller, ClvApp, 173 
SW2d 280, oUlrmod 177 S.W.2d 249, 
142 Tex. 228. 

(2) Formerly it was held that 
plaintiff must allege pos,sosslon — 
Herrington v Williams, 31 Tex 448 

In West Wirglnla 

(1) Under statute plaintiff need 
not allege possession of the land In 
controversy.—Bonnett v Neff, 42 S. 
Had 793, 130 W.Va. 121—Pocahontas 
Coal Sc Coke Co. v. Bower, 163 FI.K. 
421, 111 W.Va. 712—Flynn Coal & 
Lumber Co, v. F. W. White Lumber 
Corporation, 157 S.M. 688, 110 W.Vo. 
262. 

(2) By virtue of statute allega¬ 
tion of possession by plaintiff In suit 
to remove cloud from title is not 
jurisdictional, but possession Is im¬ 
portant element in oonHidoring lach¬ 
es—^Maze V Bennett, 171 S.F. 249, 
114 W.Va. 169. 

(3) Prior to statute plaintiff who 
had a olear and equitable title had to 
allege possession, although bill did 
not have to allego possession in 
plaintiff if it stated facts sufflOient 
to show that the estate or Interest 
to be protected was equitable In its 
nature,—^Mustard v. Big Creek Dev. 
Co., 72 S.H. 1021, 69 W.Va. 718—61 
C.J* p 220 note 14. 

78- U.8,—Oorord v, Mercor, D.C. 
Mont,, 62 F.Supp, 28, reversed on 
other grounds, C.C.A., Ooraxd v. 

U. S., 167 F.2d 951. 

Ala.—Federal Land Bank of New 
Orleans v. Vinson, 18 So.2d 805, 
246 Ala. 95—^Mathison v. Barnes, 
16 So.2d 717, 245 Ala. 269—Tyler 

V, Copham,,16 So.2d 816, 245 Ala 
15—McDonald v. Birmingham 
Trust S& Savings Co., 19^ So, 889, 
289 Ala 869—ftobson v. Robert¬ 
son, 186 So, 546, 224 Ala 49. r 

Colo.—Horpisott V* City and County 
of Denver. 76 P.8d 1110, 109 Colo. 
98. 

Oa—Burton V. XfArt, 55 S.S!.2d 594, 
206 Ga 87—ParnoU V. Wopteh, 48 
8.F.2d 679, 202 Oa. 449—Ogle8by 
V. Oglesby. 92 9,m2d 906, 199 Qa 
664—Byrd v- Goodmgp, 85 
94, 195 Ga, on—Northwest Atlah- 
ta Bank v. Idshnlng.’tT S.]S.2d 547, 


193 Oa. 186—^Page v. Brown, 16 
S.H 2d 506, 192 Ga 308—^Moore v. 
Moore. 4 S.B2d 18, 188 Ca 303— 
Sweat V. Arllno, 197 S.F 893, 186 
Ga 460—Moody v. McHan, 198 S. 
K 240, 184 Qa 740—Simpson v. 
Kelley, 156 S.BJ. 198, 171 Ga 623— 
Morris v. Mobley, 156 SB. 8, 171 
Oa 224—Miller v. Jennings, 147 
S.H 32, 168 Qa 101—McMullen v. 
Cooper, 64 SB. 97, 125 Ga 43B— 
Woyman v. Atlanta 60 S.E. 492, 
122 Ga 639. 

Til,—M(*Oookcy v. Winter, 46 N.B. 
2d 84. 381 in 616—First Nat. Bank 
V Gordon, 21 NB2d 288, 37l 111. 
424—Chlcngo Medical School v. 
Wilson, 173 NB. 3 68, 341 III. 170. 
Ky.—Rose v. Rose, 176 SW.3d 122, 
206 Ky. 18—Davis v. Daniel, 175 
S.W.2d 601, 295 Ky 717—Hopper 

V. McBurnoy. 168 S.W.2d 874, 299 
Ky. 81—Crawley v. Mackey, 143 
aw 2d 171, 283 Ky. 717—McGlb- 
onoy V. Newman, 127 S.W.2d 860, 
277 Ky. 836—Madden V. Bond, 106 
S.W.2d 96, 269 Ky. 81—Halo v. 
Horn, 97 SW2d 402, 265 Ky. 660 
—Hatton V. Williams' Mx:'r, 82 S. 

W. 2d 774, 260 Ky. 648—Combs v. 
Jones, 61 S.W2d 672, 244 Ky. 612 
—Brown v. Martin, 89 S.W.td 243, 
239 Ky. 146—Southern Oil Co. v- 
Kolman, 244 S.W. 762, 196 Ky. 250. 

Minn,—Bxsted v, Bxsted, 279 N.W. 

564, 202 Minn. 521, 117 A.L.K 654. 
N.Z.—Glover v, Bgner, 10 N.Y.S.2d 
800, 256 APP.Dlvt 981, roargument 
denied 12 N.Y.S.2d 363, 256 App. 
Div. 1081, 

Okl.—Plland V, Craig, 164 P,2d 683, 

194 Okl. 666. 

Vt.—Scully v. Dormody, 8 A.2d 676, 
110 Vt 422. 

51 C.J. p 220 note 14. 

Adequate remedy 

(1) The reason for general rule, 
requiring a plaintiff to gUege actual 
possession in himself in order to be 
entitled to maintain an equitable pe¬ 
tition to remove a oleud on his title, 
is that, where defendant is in pos¬ 
session, plaintiff has a remedy to 
t^st his title al; law by bringing an 
action In ejectment, which is ordi- 
^nariiy deemed an adequate remedy, 
;ahd in oonseeiuenoe there is no 
^'ground for exerolse of equitable Ju- 
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such lands arc vacant and unoccupied,or wild 
lands,or the bill must state facts suQicicnt to 
show that, although out of possession, plaintiff’s 
remedies at law are inadcquatc.82 However, the bill 
need not allege possession in idaintiff where it states 
facts sufilcient to show that the estate or interest to 
be protected is equitable in its nature,or where 
the primary relief sought is based on some distinct 
equitable ground and the removal of a cloud is 
sought only as an incident to that relief,or where 
there is a distinct ground of equity jurisdiction suffi¬ 
cient to support the action.^® it has been held that 
failure to allege possession in plaintiff is not a 
jurisdictional defect.^® 

Right of possession. The right of possession of 
realty attaches to the legtil title,and, where a 
perfect title is set out in the bill, it is not necessary 
to allege the right of immediate posscssion.8S 


Stificivncy. Tlic fact of po<*sessitm in plaintiff 
must he clearly stated in the bill, and not hfft to 
infcicncc merely,hut an averment in the language 
of the statute is sufilcient.^*^ It is sutlicient to aver 
possession in general terms,unless in addition 
thereto other specific facts aiul circamstane(‘s are 
alleged which show that in fact plaintilf has not a 
sufficient possession.*^^ Possession need not be 
averred in terms if the facts stated show such pos« 
session but in the ai).sence of such a showing pos¬ 
session should be directly averred,**^ An averment 
of ownership in fee simple has be(‘n held a Mifllcient 
allegation of possession,but there is also authtirity 
to the contrary.An averment that plaintiil is en* 
titled to immediate possession does not neoessarily 
imply that he is not in possession,®^ 

Making more definite and certain. If defendant 
is in doubt as to plaintiff\s possession, he may move 
to make the complaint more definite and certain.®* 


riHdle.tion.—^Northwest Atlanta Bank 
V, Manninsr, 17 S.M.2d 547, 103 Qo. 
180. 

(2) Where the basic reason on 
which general rule roqulrlnfif a plain¬ 
tiff to alloffe actual posHoHHion in 
himMolf roHtfl 1« absent In a particu¬ 
lar instance, the rule itself should 
not ba applied,—Northwest Atlanta 
Bank v. Manninsr, supra. 

Oomplaiat or petitloA Show&Aflr de- 
fendants la possessloA of real prop¬ 
erty dues not state a cause of action. 
Ala,—^Wood V. Curry, 8 So,2d 822, 
243 AlfU 130. 

Oo.—Oiflesby v, Osrle.«iby, 32 S,B.2d 
800, 198 Oa. 804—Moore V, Moore, 
4 H.N.2d 18, 188 Cla. 308. 

3.C.—Guerard v. Jenkins, 61 S.10. 258, 
80 S.O. 223. 

■arime of possessloA 

(1) In order to sustain an action 
to uuiet title, it must bo alleged that 
plaintiff had posHossion at the tixno 
wh(‘n the suit is boirun.—Davis v, 
Daniel, 176 S.W.2d 601, 286 Ky. 717. 

<2) Allocation held sufhclont.—- 
Bruch V. Bonediot, 166 X?.2d 661, 62 
Wyo. 218. 

(^) Allegation held InsuOlclont.— 
Davis V. Daniel, 175 S.\sr.2d 601, 296 
ccy. 717. 

(4> other decisions with resipoct to 
Lime of possession see 61 C.J. p 220 
^otf> 14 Cbl. 

to, lUz-^cGookey v. Winter, 46 N, 
B.2d 84, 381 111. 516—Chicairo Mod- 
teal School V. Wilson, 173 N.JED. 168, 
341 Xlb 170, 

;i 'OJ. p 221 note 16. 

OU Oa.—Parnell v. Wooten, 43 S.EI. 
2d 678, 202 On. 443—Oslosby v. 
Ogdesby, 82 S.B.2d 90$, 193 Oa, 
864—Pairs V. Brown, 16 S.B.2d 606, 
192 Oa, 896^—Moore v. Moore, 4 S. 
S).2d 18, m Gkb 803—Moody v, 


MeUan, 103 S.I6. 240, 184 <la. 740 
—Simpson V. Kelley, 160 S.IO. 198, 
171 C3a. 623--Mentone Ttotol, etc.. 
Co. V. Taylor. 130 H.W. 627, lOl 
Oa. 237—McMullen v. t?oo|»(»r, 64 
S.M. 97, 126 Oa. 435—Weynrnn v. 
Atlanta, 60 H.IO. 492, 122 Go. 639. 

8S. Or.—XlodK'kin v, Boswell, 110 l^ 
487, 67 Or. 88. 

61 C.J. p 221 note 16. 

83. Ala.—Federal Dand Bank of 
New Orleans v, Vinson, 18 So.2d 
806, 240 Ala. 96. 

61 aj. p 221 note 17. 

8A III.—McGookey v. Winter, 46 N. 
M,2d 84, 381 111. 616—Vlahos v. 
Andrews, 1 N.K.2d 69, 262 Ill, 693 
—ChicaKo Medloal fleh<*ol v. Wil¬ 
son, 178 N,D. 162, $41 Xll. 170. 

61 C.J. p 221 note 18, 

88- Qa.—^Foster v, Adcoek, 60 S.W. 
2d 334, 207 Cfa. 201—Burton v, 
irart, 66 S.K.2a 694, 206 Oa. 87-- 
Parnell v. Wooten, 43 aw.Sd 673. 
202 Oa, 443—OKlesby v, (iKlesby. 
32 S.R2d 906, 198 <1n. 864 -PaKO 
V. Brown. 16 H.K2d 606. 192 Oa, 
308—Moore v. M««ro, 4 H,M,3d 18, 
188 Oa. 8'03—Bwent v. Arllne, 197 
aD. 893, 186 (111. 460—Moeidy v. 
Meltan, 103 H.W. 240, 184 Oa. 740 
—Greenw«<»d v. Starr, 163 H.W. 600, 
174 Oiu 603—Simpson v. Kelley, 
166 S.W. 198, 171 Oa, 632--Morris 
V, Mobley, 166 $.10. 8, 171 Go, 224 
—Miller V, Jenninirs, 147 S.JO. 22, 
168 Oa. lot—Mentone Motel, ote., 
CO. V. Taylor, 120 S.I0. 627, 161 
Oa. 287. 

Mental lAoapaol^ of the irrantor 
In deed which plalntllt seeks to have 
canceled constitutes another distinct 
srround of equity jurisdiction,—Bur¬ 
ton V. Ihirt, 86 S.B.2d 604, 206 Oa. 
87—Paso V, Brown, 16 S,I5,2d 806, 193 
398—MIoody v* Mclfaa» 122 S,K. 

88 


240, 184 <}n. 740 MorrU V. 

IRS H.H 8, 17t Ch. 224, 

89. Alft.- Onririn V. 117 M<». 

070, 218 AIa. 1(12. 

87. (’lU.- -UfKtt V. (Nmltn, 22S I». 

1023, (IS ('ttI.A|iti. 34t. 

51 C!.J. p 221 n<«ti> 20. 

88. l''lA.-“l>»twnl«« V, Cftrlton. 30 flto. 
S7, 70 Ii'ln. 490. 

89. Win.--MhHfft’r V. Whnlplny. 87 
Win. 334. 

B1 t\J. p 222 nntK 22. 

JJU,iI»tlo&« Ii»Ul mdlalMt 

Okl. ■ W»If« V. tlrnhum. 90 l*.24 X087. 

IRB Oh], .113, 

61 (r.J. p 222 not, S2 [!>], 

90. Al«.' .Tciinnr v, fllovfP, 78 Ho. 
6S, 2(lt Aid. 379. 

Ohio.- Utinliy V, Jonon, i Ohio H, h. 

1>. 291, 31 ('Ino.Ultiit, 70. 

91. N.V.—Wftlkt'P V. I'OAHW, 4t N. 
Y.H. 210, 17 MlKo. 4IS. 

trtnb.'' HtiiU V. Kolio, 283 i>. 937. 71 
Utnh 01. 

98. U.H..-'Northern I'ao. It, tM. v, 

Anuiokor, Mont., 49 K, BSfl, t ('.<*. 
A. 348. 

61 <1.J. p 328 noto IS. 

98. Okl.—WontWo V. lUko. 17 I*. 

487, 17 <»hl. 122. 

SI a.r. p 333 noto 23. 

04. AlA.-~4C(iwior v, AlHtMUHH Iron. 
t!o., 8« Met. <73, tS» AldL. 31. 

08. V.S.—V. Knufmon, tlJ., 10 
.HiCtt 408. 188 U.H, 471. 33 
738. 

01 aJ. p 338 (MtA 38. 

88. Ky.—Bmlth v. WIllhmwwB, 808 
8.1V.S<1 803. 808 Ky. 407. 

87. Wanh.—S(fKInii*y v. llorgwt, 78 
P. 48, 38 WiMth. 881. 

88, 8.0— 4lhut« V. ShUtt. 80 8.0. 
881. 73 8.0. 480. 
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Actual possession. Since the possession required 
to maintain the action usually means actual, as dis¬ 
tinguished from mere constructive, possession, as 
discussed supra § 32, the bill or complaint must show 
actual possession in plaintiflf,^® unless the statute 
makes constructive possession sufficient.^ An aver¬ 
ment in general terms that plaintiff is in possession,^ 
or in peaceable possession,3 is prima facie equiva¬ 
lent to an averment of actual possession. An aver¬ 
ment that plaintiff is legally in possession, or an 
averment equivalent thereto, is insufficient as an 
averment of actual possession.^ 

Peaceable possession. If the statute requires 
"peaceable” possession as a condition precedent to 
the right of action, as distinguished from disputed or 
scrambling possession, plaintiff must allege that his 
possession is peaceable,® although another section 
of the statute declares that the bill must allege 
"possession and ownership.”® If the action is not 
strictly under the statute, however, but is brought 
by the owner in possession to remove a cloud, plain¬ 
tiff need not aver a peaceable possession.*^ 

An averment of possession as to a part of the 
premises is insufficient where it is sought to remove 
a cloud from the entire tract.® 

§ 61. — Allegations as to Inadequacy of 

Remedy at Law 

Where one In poiseeslon of land, claiming the legal 
title, sues to remove a cloud thereon or to quiet title, he 
•need not allege that he has no adequate remedy at law, 
but In a suit to prevent the Imposition of a cloud the bill 


§§ 60-62 

must affirmatively show the inadequacy of any remedy 
at law. 

Where one in possession of land, claiming the 
legal title, sues to remove a cloud thereon or to quiet 
title, he need not allege that he has no adequate 
remedy at law;^ but in a suit to prevent the imposi¬ 
tion of a cloud the bill must affirmatively show the 
inadequacy of any remedy at law.^® Where plain¬ 
tiff is out of possession, the bill or complaint in 
an equitable action must show that his remedies at 
law are inadequate,^^ and this has been applied to 
an action under a statute giving a right of action to 
one out of possession.^® On the other hand, it 
has been held that, in an action brought under a 
statute by one out of possession, plaintiff need not 
allege that he has no adequate remedy at law, espe¬ 
cially in jurisdictions where both legal and equitable 
issues may be determined in one action.^® 

§ 62. -Allegations as to Cloud or Ad¬ 

verse Claim 

a. Qoud on title 

b. Adverse claim 

a. Oloud on Title 

In a suit to remove a cloud on title, It must be 
shown In the bill that such a cloud exists, and In such 
a case, the bill must, In addition to specifying the writ¬ 
ing or matter which constitutes the alleged cloud, state 
the facts which give It apparent validity, as well as 
those which show Its Invalidity. 

In a suit to remove a cloud on title, it must be 
shown in the bill that such a cloud exists,and, 
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99. Ky.—flmlth V. Williamflon, 208 

S.W.2d 503, 806 Ky. 467—Orawloy 
V. Mackey, 143 S.W.Sd 17X, 283 
Ky. 717. 

51 OJ. p 222 note 32. 

1. Ala.—^Moore v. Hmplre liand C?o., 
61 So 040, 131 Ala. 344. 

51 CJ. p 222 note 33. 

a. Ky.—Weaver v. Bates, 33 aW, 
1118, 17 Ky.Li. 1218. 

61 C.J. p 222 note 34. 

3. Kan.—Douglass v. Huhn, 24 Kan. 
766—Cartwright v. McFadden, 24 
Kan. 662. 

4. Ky.—Smith v. Qatllff. 6 S.W. 658, 
$ KyX. 553. 

61 ajr. p 222 note 86. 

•B. Ala.—Standard Contractors Sup¬ 
ply Co, V. Scotch, 26 So.3d 267, 247 
Ala. 517—Hinds v. Federal Land 
Bank of New Orleans, 186 So. 163, 
237 Ala. 218—Brookslde-Pratt 
Mining Co. v. Wright, 173 So. 606, 
234 Ala. 70. 

61 Cjr. p 223 note 3$. 

Allsgatloii held sattoient 

AU.—Watson V. Baker. 164 So* 788, 
228 Ala. 662. 

31 O.J. p 223 note 38 Cal# 


Allegations held InsofSolent 

Ala —Federal Land Bank of New 
Orleans v. Vinson, 18 So 2d 866, 
246 Ala. 05—Shambloo v. Wilson, 
170 So. 769, 233 Ala. 164—Sibley 
V. Kennedy, 140 So. 652, 224 Ala 
364—61 C.L p 223 note 38 [b]. 

6. Ala.—Hicks V. Stone, 99 So. 116, 
210 Ala. 685. 

7. Ala^—Garrett v. Cobb, 80 So. 79, 
202 Ala, 241—HCenry Bank v. Klk- 
ins, 61 So. 821, 166 Ala. 628. 

8. Ill,—Stannard v, Aurora, etc., R. 
Co., 77 N.D. 254, 220 Ill. 469. 

Possession of part of tract as giving 
right of action see supra S 36. 

9. Wyo.—Bamforth v. Ihmson, 204 
F. 845, 206 P. 1004, 28 Wyo. 282. 

51 C.X P m note 48. 

Adequacy of legal remedies see su¬ 
pra I 10. 

Lack of legal remedy as ground of 
jurisdiction see supra i 4. 

10. Va.—South, eta, R. Co. v. Vir¬ 
ginia, eto., R. Co., 51 S.S1 343, 104 
Va. 828. 

11 . Iowa—Fejervary v. Longer, 9 
Iowa 163. 

51 C.J. p 223 note 50. 
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Necessity of alleging possession 
when estate or interest to be pro¬ 
tected is equitable in Its nature 
see 8 60. 

13. N.M.—Lockhart v. Leeds, 63 P. 
48, 10 N.M. 668. 

13. Conn.—Gaul v. Baker, 134 A. 
260, 106 Conn. 80. 

14. Md.—Homewood Realty Corpo¬ 
ration V. Safe Deposit Sit Trust Co. 
of Baltimore, 154 A. 58, 160 Md. 
467, 78 A.L.R 8. 

Mich.—Fletcher v. Morlook, 281 N. 

W. 69, 261 Mich. 96. 

61 O.J. p 223 note 53. 

Antiolpatlng defease 
Bill to remove cloud on title n3ed 
not show defense or title by which 
defendant claims.-^heafC r. Splnd- 
lor, 171 N.B. 632, 339 Bh 540. 
Basement 

Where plaintiff and assigns l^d. 
been in oontlnuious possession of 
premises subject to a recorded drive¬ 
way easement in oemmon with adja¬ 
cent property but easement by mutu¬ 
al mistake had not been properly 
conveyed^ an allegation that a cloud 
was cast on plaintiffs title by such 
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m such ca^c, the hill must, in addition to specifying: 
the writing' or matter which constitutes the alleged 
cl()ud;^S as far as it is within plaintiff's knowl¬ 
edge,state the facts which give it apparent validi¬ 
ty,17 as well as those which show its invalidity,! ^ and 
a mere averment of its invalidity as a conclusion of 
the pleader is insufficient,although a complaint al¬ 
leging facts as to the alleged cloud may charge that, 
as a matter of law, the alleged cloud is void.^^ A 
bill to remove as a cloud on title, because of failure 
of consideration, a mortgage and secured notes in 
the hands of others than the mortgagee need not 
show wherein the notes are not negotiable hut, 
if they arc negotiable and defendants arc hona fide 
purchasers, this is defensive matter.-^ 

Sustaining complaint on different theory* It has 
been held that a complaint which is clearly framed 
as one to remove a specified cloud on title, if defec¬ 
tive as such, cannot be sustained as a complaint un¬ 
der the statute to dctcrnunc an adverse claim, al¬ 
though it states facts showing that plaintiff might 


have maintained such statutory action.-*^ 

Where it is sought to prevent a cloud on title, it 
must be averred that the acts which will imiiosi* the* 
cloud arc threatened or conteinplntecl.2* and, if this 
appears only by inference, the complaint is insufti 
cicnt.^5 

b. Adverse Claim 

In a statutory action to quiet title or determine ad¬ 
verse claims the plaintiff must aliens or show that the 
defendant Is asserting some claim to the Und hostile or 
adve.rse to plaintiff's title or Interest* The rule prevails 
In a few Jurisdictions that the complaint must state the 
facts showing the nature of defendant's title or cUim^ 
while In others the view obtains that the plaintiff, ex¬ 
cept In case of fraud, need not particularly state the 
nature, extent, and circumstances of the defendant's 
olalm* 

In a statutory action to quiet title or detenniiu* ad 
verse claims plaintiff must allege or show that <h 
fendant is asserting some claim to the Jio'-tih 

or adverse to plaintiff’s title or interest.*^ 

Nature of claim* The rule prevails in a few ju- 


mutual miatako was unnecessary in 
order for plaintiffs to maintain an 
action for removal of cloud on their 
title roeultlnfc therefrom,—-XToward 
V, Touni?, Tex.Civ*App., 210 8*W*2d 
241, error refused, no reveraible er¬ 
ror. 

JJlega'tloiui held aidftcieftt 
Mich.—Fletcher v. Morloclc, 231 N. 

W. 50, 261 Mich. 00, 

61 C.X p 224 note 63 [d]. 

JUleir»tlo]ui held insulXLdLeat 
Ga.—Thornton v. Hardin, 62 S.lS.2d 
841, 206 Ga. 216. 

61 ax p 224 note 68 M* 

ICk Cal.—Sphralm v. Metropolitan 
Trust Co. of Cal., 172 P.2d 601, 28 
Cal.2d 824. 

61 ax P 224 note 64, 

Mev* alleirettoii and claim of cloud 
on title Is not suflloient of itself to 
five court of equity jurisdiction to 
try title to land.—York v, MoOaus- 
land, 164 A. 780, 180 Me. 246. 

Id. W.Va.—United Thacker Coal Co. 
V. Newsome, 88 S.BI,2d 660, 120 W. 
Va. 86—Amick v,. Gauley Coal 
Land Co„ 194 6.BK 268, 119 W.Ya. 
486—Hyman v. Swiat, 119 S.B. 
866, 94 W.Va, 627. 

17* Cal.—OSphraim v. Metropolitan 
Trust do. of Cal., 172 F.2d 601, 
28 Cal.2d 824. 

61 ax p 224 note 86. 

AUe^rattens held 

Ala.—Barksdale ▼. Jordan^ 48 So.2d 
406, m Ala. 199. 

61 C.X p 224 note 66 fb]. 

AUegatlotts held InraOleleiit 
Ala.—Teal v. Nixon, 169 So. 477, 233 
Aia. 28. 

SI ax P 224 note 66 [cl. 


18. Oal.—TOphrnIm v. Metropolitan 
Tnist Oo. of «CJal., 172 l*.2d 601, 28 
Oal.2a 824. 

61 ax p 224 note 66, 

AHegfatlons held sttfOlolent 
<1) (lonorally, 

Ala.—McDonald v. rurmfnrdmrn 

Trust ds Savings Co., 194 So. 839, 
239 Ala. 309. 

W.Va,—Mase v. Uennett, 171 S.W. 240, 
114 W.Vo. 109. 

61 C.X p 224 note 56 M. 

<2) Ucmovnl of land refflstmtlon 
cortiflrates ns cloud on title.-* t'hlm- 
Xo Title Ss Trust Oo, v, DnrJey, t N, 
JQ,2d 846, 863 XU. 11)7-Hhenff v. 
Hpindlor, 171 N.F. 632, 339 111. 640. 
AUecatloiLS held insufllclent 
Gtt,—Clark v. Woody, 30 S.«.2d 181, 
197 Oa. 683. 

18» Or.—O'lfnra v. X'arkor, 39 
1004, 27 Or. 166. 

61 ax p 224 note 67. 

80 . Idaho.—Maxwell v. Twin l<laUs 
Canal Co.. 292 IK 232. 49 Idaho 806. 
Xden 

Complaint to remove alleasd equi¬ 
table Uen as cloud on title was held 
not ambiimcus for failure to aUege 
when Uen should have been died.— 
Maxwell V. Twin Falls Canal Co., 
supra. 

si» Ala.—Kittir iiumbcr Co, v/ 

Spraaner, 68 0o. 990, 178 Ala. 564, 

scu AIa.<-r*Hinf Dumber Co, v. 

Spraaner, supra. 

as. Minn.—ICnudson v. Curley, 16 N. 
W. 878, 20 Minn. 423—Walton v. 
I'erklns. 10 N.W. 424, 28 Minn* 418. 

ae. Minn,—Maloney v. Finneaan, 26 
N.W. 728, 38 Minn. TO. 
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N.r.—Sandf'ra v. 63 N.V, 

489. 

96. Minn. -Malom^y v. Finncxait. 
N.W. 723, 38 Mlmi, 70. 

90. Itid.- •Atti<*a fluUdlnx A 

Asu'n of Attlc*a v. c**dv«rt. N. 
10.2(1 483. 216 tnd. 193. 

N,<\ Hamsoy v. icitmany, 39 SK;d 

340, 224 N.C. 110. 

61 C,X p 236 note 62. 

97. Ind.—Attica (mlldInK d 

AsH'n of Atttoa V. Culvert, ?3 .n i:, 
2d 483. 216 tmt. 193. 

Ky.-‘-<Tawloy v. Mm*key, 148 HM. 

2(1 171. 2H2 Ky. 717, 

Utah.* -Worley v, Ueterson, 12 IM’d 
679, 80 Utah 37. 

61 i\J* p 326 note 64. 

Allegations htOd suMolent 

Pit. Uttldnoff V, Hiihlnotf, 61 I's, 

Dint. A <;o. 094, 96 Pitttdi.l,t*^ .1. 
108. 

AUefattoxsi held insnmoient 

Ind.--Attica tliiltdtnK A t^tmn 
of Altlc'a V. Culvert, 33 3d 4fit. 
216 Xud. 193. 

61C.XP 326 note 64 [hi 
Xnteifest In Uen 

City, claiming to he hohtor of Ur tt 
atainst ten lots in sp«H*iid impru^*** 
meat district for unpaid 
ments, could not maintain a quht 
title action SKAlnst owni*rs of thi* 
real property on which the Itm ens 
claimed under statute authortsiris 
action to qafet title to personal prop¬ 
erty on around that Uen const Uuted 
yersoRsl property, in absence of any 
allesmtlon showing that own<^rs of 
real property Claimed any adverre 
interest in the ttetir*^<nty of Cut 
liank V. Clapper Motor Oo,. 182 F,3d 
474, 120 Mont. 174. 
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risdictions that the complaint must state facts show¬ 
ing the nature of defendant’s title or claim,^8 while 
in others the view obtains that plaintiff, except in 
case of fraud,28 need not particularly state the na¬ 
ture, extent, and circumstances of defendant’s 
claim,88 or deny knowledge thereof,^! but that the 
pleading is sufficient if it alleges in general terms, 
or states facts which show, that defendant is as¬ 
serting some claim adverse to plaintiff,22 and that 
it IS wrongful,®^ and calls on defendant to set it 
forth in his answer so that its'validity may be sub¬ 
mitted to the judgment of the court.84 In those 
jurisdictions where it is not necessary to state the 
nature of defendant’s claims^ the complaint may set 
up the claims of the opposing parly,85 and the in¬ 
sertion of such allegations in the complaint, al¬ 
though improper,88 does not necessarily render the 
complaint insufficient,^^ and a complaint which avers 
that defendant asserts an adverse claim is not in¬ 
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sufficient because it goes further and alleges the 
source of defendant’s claim, even though such al¬ 
legation shows that the claim is so unfounded as 
to occasion no doubt of plaintiff’s title,88 but such 
allegations render the complaint insufficient where 
they disclose an insufficiency of title or interest in 
plaintiff to maintain the action,88 

Invalidity of claim. In some jurisdictions the 
complaint must state facts showing the invalidity of 
defendant’s title or claim, ^8 as far as the facts are 
within plaintiff’s knowledge,but in other jurisdic¬ 
tions this is not requircd,88 and, if the complaint 
does contain allegations as to such defects, it is 
not for that reason demurrable,^® but such allega¬ 
tions may be disregarded as surplusage.84 

Where unknoivn persons are proceeded against as 
claiming some interest in the land, the petition 
should state the nature of such interest or claim, as 
far as known to plaintiff,and set out facts show- 
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aa. Conn.—Orentllcherman v* Mat- 
arcHe, 131 A. 375, 99 Conn. 132. 

51 0.x p 335 note 65. 

ao- U.S—Mnrflhall v. Desert Prop- 
ortles Co.. 0,C.A.Cal.. 103 F.2d 651, 
oertiorarl denied 60 'SCt 74. 208 
U.S. 563. 84 um 473. 

Cal.—-Thompson v. Moore. 66 P.3d 
800, 8 Cal.3d 367. 109 A.L.R. 1037 
—Carpenter v. flmaUpa&o, 39 r.3d 
841, 80 P.2d 995. 220 Cal. 129— 
Matson v. Puntonney, 298 P. 33. 
212 Cal. 134—Burris Adams, 31 

P. 566. 96 Cal. 664. 

N.C.-^XUmsoy v. Ramsey. 29 S.B.2d 
340. 224 N.C. 110, 

80u tr.S.—Marshall v, Dosert Prop¬ 
erties Co.. C.C.A.CaI.. 103 F.2d 651. 
certiorari denied 60 S.Ct 74, 308 
U.S. 563. 84 D.Bd. 473. 

Arl*.—Palmer v. SunnyHldo Gold & 
Development Oo., 61 P.2d 444, 48 
Aria. 327. 

Cal.—Bphraim v. Metropolitan Trust 
Oo. of Cal.. 172 P.3d 501. 38 Cal.2d 
824—Thompson v, Moore. 66 P.2d 
300. 8 Cal.Sd 867. 109 A.X.R. 1027 
—Kroeker v. Hurlbert, 101 P.2d 
101. 38 OaLApp.2d 261. 

Nev.—^Alkins v. Nevada Plaoor, 13 
P.2d 1103, 54 Nev. 281. 

N.X—Hudson Guild v. Morris Canal 
fit Banklnir Go.. Ch.. 163 A. 389. 

N.O.—^Ramsey v. Ramsey. 29 S.B. 
2d 340. 324 N.a 110. 

51 C.X p 335 note 67, 

31. U.S.—Goldsmith V. OlUiland. a 
C.Or.. 32 F. 365, 10 Sawy. 606^ 

32. Mont—TUfany v. Uhde. '313 R 
2d 375. 

61 C.X p 326 note 69. 

Mont—Teisinger v,' Hardy* 5 p,3d 
319.. 91 Moat 0< 

51 ax p 336 note 33 M* 


33, US—Goldsmith V. Gilliland. C. 

aOr.. 22 F. 866, 10 Sawy 606. 

Or.—^Mannlna v. OroRolrc, 101 P. 667, 
192 P. 406, 07 Or. 304. 

34- Ala.—^Downing v. City of Rus- 
sollville, 3 So.2d 34. 243 Ala. 494— 
Watson V. Baker, 154 So. 788. 228 
Ala. 662. 

61 C.X p 226 note 71. 

35. Ala.—Nabers v. Wise. 4 So. 2d 
149. 241 Ala. 612. 

36- Cal,—^Noble v Blanchard. 8 P. 

2d 523. 120 CaLApp. 664. 
Determination, on demurrer 
The code sections pertainlnsr to 
contents of bills to quiet title do not 
contemplate course of procedure by 
which complainant also set forth in 
bill basts of defendant's rights so as 
to have controvorsy determined on 
demurrer.—^Federal Land Bank ot 
New Orleans v. Vinson, 18 So. 2d 866, 
246 Ala, 95. 

37. Cal.—Noble r. Blanchard. 8 P, 
2d 623. 120 CaJUApp, 664- 

88. Ala.—Adler v. SulUvan. 22 So, 
87. 116 Ala. 683, 

61 C,X p 337 note 73v 

39- Aliu—Federal Dand Bank of 
New bzledns v. Vihson. 18 So,3d 
865. 346 Ala. 95, 

40. Neb.—McDonald v, Early, 17 N, 
W. 357, 15 Neb. 63, 

51 ax p 227 note 78, 

41, Miss.—Church of the Dlvlas 
God, C. W, F, F., etc, r. Curry, 34 
S0.2d 494. 203 MiSS. 279. 

51 0.x p 337 note 73 Co]. 

48. S,I>.—Campbell V., Bqultitbis 
Loan 6b Trust Co., 35 N.W# 1615* 
14 SD, 488—Frum v. Weaver, 31 
N.W. 579 ,13 3kD, 457* 

61 P 337 note 74* 
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tn New Fork 

(1) Under present statutory pro¬ 
visions complaint In actions to de¬ 
termine claims to realty stated no 
cause of action, where it aUegred 
that defendant's claim was based on 
a recorded deed, and contained no 
factual allofcations rendering such ti¬ 
tle Incltective.—Hlgbee v. Schwartz, 
66 N.T.S.2d 149, 184 MlRC. 421. 

(2) New York decisions under pri¬ 
or statutes see 51 C.X p 327 note 74 
[a]. 

43. Colo.—Mitchell V Pearson, 82 p. 
44C. 34 Colo. 278 

ND.—Blrke v. Globe International 
I^otective Bureau, 218 N.W. 864, 
66 N.D. 613. 

44 S.D.—Oampbell v. PJquItable 
Loan 6b Trust Co.. 85 N.W. 1615, 
14 S.D. 483—^Frum v. Weaver, 83 
N,W. 679, 13 S.D. 467- 
45. Fla—Welborn v. pierce, 78 So. 

929, 75 Fla 667. 

51 ax p 227 note 77. 

Service of process on unknown per¬ 
sons scie supra {50, 

Nature and aadstenoe of oloud un¬ 
known 

Bill seeking to remove oldud, na¬ 
ture and existence of which are un¬ 
known, as against unknown defend¬ 
ants, does not present justiciable 
matter under statute authorising 
suit to quiet title* ^ 

U.S.—Oreene v, Unlacke, 0-O.A,Fla.. 
46 F-2d 916, oertloran denied 51 S. 
Ot. 403. 283 U.S, 847. 76 L.Nd* 1455, 
Fla.—^Key v, Alt Persons Claiming 
Any Estate, eta* Upon Real Prop¬ 
erty Described In , BUI of Com¬ 
plaint in Said Cause. 36 6o.2d 366, 

, 160 Fla. T2,3-^oD8JiieJ v- McElvy, 

, Iff* S 9 . **«r *). an.- wo, jl Ajust. 

7*1—PiMroe, 7li So. **9, 
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ing the validity or invalidity of the claim.<* 

§ 63. -Allegations as to Parties 

Where a person sought to be made a party fs dead, 
his death must be alleged if his heirs or devisees are to 
be proper parties Where the statute so requires, the 
bill or complaint should name the persons who claim or 
are claimed or reputed to have the title, lien, or 
encumbrance^ 

Where a person sought to be made a party is 
dead, his death must be alleged if his heirs or dev¬ 
isees arc to be proper parties.'*'^ 

Names, Where the statute so requires, the bill or 
complaint should name the persons who claim or 
arc claimed or reputed to have the title, lien, or en¬ 
cumbrance,or allege that they are unknown.^^ 
A petition alleging that a named defendant, ^'or his 
unknown heirs/’ are asserting an adverse interest 
is insufficient.^^* 

Residence. It is the better practice, and it is some¬ 
times necessary in order to show jurisdiction, to 
aver the residence of the parties,®^ if known 
but a bill which alleges that the premises in con¬ 
troversy are located in the county in which the suit 
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is brought is sufficient, although the bill docs not 
allege the residence of the parties.®^ Whore com¬ 
plainant is a resident of the county in which the 
suit is brought, and defendant unconditionally ap¬ 
pears, failure to aver the residence of the parties is 
immaterial.**^ 

§ 54 ^ -Location and Description of Land 

The petition In a suit to quiet title ehould ehow that 
the property in dispute Is situated In the county In 
which the action Is brought, and the plainttlf's plead. 
Ing must contain a pertinent description of the property 
In controversy; otherwise It Is fatally defective. 

The petition in a suit to quiet title should show 
that the property in dispute is situated in the county 
in which the action is brought.**^ IMaintifY’s plead¬ 
ing must also contain a pertinent de.Hcription of the 
property in controversy,**® an<l must conform to 
any statutory requirement in that regard;**^ other¬ 
wise it is fatally defective^**® wSuch do.scription must 
be definite and accurate.®** However, a <lescription 
as definite as can be in the nature of things/*** or 
which is sufficiently definite to identify the property, 
cither in itself,®^ or by the aid of cKtraneous evi¬ 
dence,suffices. 
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46. Fla,—Wolbom v. Piorco, supra. 
61 CX p 227 note 78. 

47. Ala.— am V. Mors, 70 So, 468, 
200 Ala. 611. 

48. N.X—Plttlehauor v. Metropoli¬ 
tan leiro Proonnsr Oo„ 61 A 740, 
70 Nr.XIflq. 420. 

61 0 X p 227 note 81. 

48. Fla.—Tibbetts v. Olson, 108 So. 

679, 91 Flo. 824. 

61 C.X p 227 noto 82. 

60. Ohio.—^Iiamb V. Boyd, 4 Ohio 

Oir.Ct. 499. 2 Ohio Cir.Doc. 672. 

61 ax p 227 noto 83. 

51. Ala.—City tioan, etc., Co. v. 

Poolo, 48 So. 18. 149 Ala. 164. 

58. Fla,—^Tibbotts V, Olson, 108 So. 

679. 91 Fla, 824. 

61 ax p 227 noto 86. 

63. Ala.—City Loan, eto,, Co. v. 

Pools, 48 So. 18. 149 Ala. 164. 

54. Ala.—City Loan, etc., Co. v. 

Poole, supra. 

65. La.—^tate r. Boseman, 101 So. 

4. 166 La. 685. 

61 ax p 227 note 88. 

56. Cal.—Bapaport v. Forer, 66 P. 
2d 1242, 20 OSal.App.2d 271. 

Mo.—Curd V. Keabon. 282 S.W.2d 
889. 

51 ax p 227 note 89. 

57. Ala,—Wise v. Masses. 196 So. 
276, 239 Ala. 650. 

Pa.—Cheestnan v. Turlcanln. Com.Pl., 
41 Lus.Le|r.Re|r« 160. 

Vadsr statuts xsqtarlnr bUl to de« 
soarlbe land with oertalaty 
(1) Bill must describe lands with 


certainty sufficient to Identify them, 
not only at present time, but alweys. 
—^Davidson v. Blackwood, 84 So. 2d 
208, 260 Ala. 268—Wise v. Mnssoe, 
190 So. 276, 289 Ala. 669—Inufo v. 
Domouoy, 26 So. 228, 122 Ala, tOO. 

(2) Descriptions held InsuttlfUent. 
—Wise v. Masses, supra—61 0,01. p 
227 noto 91 Ca] (1). 

sa Qa,—Spence v. Brown, 32 B.F.2d 
207, 198 Oa. 600. 

MO.—-Hartvodt v. Ilarpst, 178 S.W.2<1 
65 , 

51 0.x p 22? note 90. 

59. CM,—Pereira Farms Corp. v, 
Simas, 230 P. 970, 09 Oal.App, 169. 

61 0,X p 227 note 91. 

Besorlptions held iasuffiolent 
Cal.—Bapaport v. Forer, 66 P.2d 
1242, 20 Oal.App.2d 271, 

61 C.X p 227 noto 91 fal (2). 
Bqmtable title 

The rule of law requlrinsr descrip¬ 
tions of realty to he dennite In suits 
to maintain title is not a^ppilcable in 
suit Involving purely equitable title. 
—Sweeney v. Sweeney, 26 K.B.2d 278, 
107 Ind.App. 466. 

In action to quiet title to realty 
described in petition as an island, 
etc,, it was not necessary for plain- 
tiif to deflne the word ^'island.'*— 
Hartvedt v. Harpst, Mo., 178 aw. 
2d 66. 

60. XJ.a—Goldsmith V, omiland, a 
aor.. 22 F. 866, 10 Bawy. 606. 

92 


01. Onl.- Wiisnor v. Ttiume, 161 P.2a 
1001, 71 (*abApp,2a 94, 

61 0.x p 228 note 93. 

Booatlott of Uasi on irround 
A petition, sumelently deaiTlhlnsf 
land to permit loestbm of line.** 
thereof on sremnd, will nupport Juda- 
ment quletlnsr petitioner'll title there¬ 
to,- -imker V. Brown, ttt avv.2d 
1080, 271 Ky. 98. 

Okreater particularity is required in 
I description of land in eompliiint, 
such as eontplalnt in hlU to qutet ti¬ 
tle, than in deeds, no that omoer in 
executlnfc jutlrment or deeree enn 
do no without eserelse of diseretiori, 
but ofllcer enn ]or»k to exldlnft 
ihlnirs, such as reeorded innt rumen(*i, 
maps, mumimentN, and other objects 
which may ha looked to no data fur¬ 
nished by dosertption Itnelf*. Pur- 
year V, Hmitli, 173 Bo, 17, 333 Als. 
606. 

Beicvlptioa hold KOAcient 

Ala.—-t*uryear v. Hmith, nupm. 

Oal,—Anderson teuton wood ire, IHst. 
7. 25in««r. 126 r*.2d 82, 61 fnlApp. 
2d 687. 

Ky.--Baker v. Brown, 111 «.W.2iI 
1036, 271 Ky, 93. 

Mo.—iiraair v. iUmm 139 ft.W,3ft 49i. 
Tex.—l*ostal Savlnirs A Ans'n 

V. l* 0 wen, Clv.AppM 47 fl.W.Kd 313. 
error refused. 

61 ax p 228 note 93 [a j. 

08. Cal.—Waipier v, 2ltitm«, I5l t\ 
2d 1001, 71 ClU.AP8K2d 24. 

Tex.—Kelly v. liowar^ Clv«App.« 94 
S.W. 879. 
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§ 65. —— Offering to Do Equity 

Although in statutory actions to quiet title the plam- 
tilT In his bill or complaint may not be required to offer 
to do equity, the general rule in equity that plaintiff In 
his bill must offer to do equity applies to bills to remove 
clouds on title. 

Although in statutory actions to quiet title plain¬ 
tiff m his bill or complaint may not be required to 
offer to do equity,the general rule in equity that 
plaintiff in his bill must offer to do equity applies 
to bills to remove clouds on title,®^ Accordingly, 
when the object of the action is the removal of a 
cloud on plaintiff’s title, which is created by a con¬ 
tract or agreement executed by him, he must ex¬ 
pressly offer in his bill to do equity by restoring or 
repaying whatever he may have received under the 
contract or agreement sought to be canceled.®® 

Sufficiency of offer. While better pleading de¬ 
mands a direct and unconditional offer to repay such 
sums as plaintiff must pay as a condition of relief,®® 
an offer by plaintiff to pay defendant whatever sum 
may be due on account of the matters set forth 
in the bill is a substantial offer to do equity and is 
sufficient®^ 

§ 66. Prayer for Relief 

Ordinarily there should be an express prayer that 
plaintiff's title be quieted, and for an Injunction or such 
other appropriate relief as may be desired. 

Ordinarily there should be an express prayer that 
plaintiff’s title be quieted,®® and for an injunction or 
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such other appropriate relief as may be desired,®^ 
but a specific prayer to cancel instruments or claims 
IS not necessary,7® and, where the bill contains a 
special prayer for relief to which plaintiff is not 
entitled, such prayer may be disregarded Subject 
to the rule of multifanousness a bill for statutory 
relief may be joined with a prayer for other rclief.72 
So it has been held that, when an action to quiet 
title lies at the instance of one not in possession, 
a prayer to recover possession may be united with 
a prayer that the cloud on title be removed,'7® and in 
a bill under the statute to quiet title a special prayer 
not m accordance with the statute will not destroy 
the equity of the bill.'^^ However, issues tendered 
by a complaint cannot be extended beyond their 
natural import by anything contained in the 
prayer,*^® since the prayer for relief cannot be more 
extensive than the facts alleged in the body of the 
complaint.'^® Where the bill deraigns title in com¬ 
plainant and alleges the existence of a hostile claim 
m defendants, constituting a cloud on title, and fol¬ 
lows such allegations with a prayer for relief which, 
although general in its terms, specifically prays 
relief against the clouds or other matters previously 
alleged, the bill is sufficient, notwithstanding the ab¬ 
sence of a specific enumeration in the prayer of 
the particular clouds against which relief is sought,*^^ 
although the ordinary or conventional prayer for 
"general relief” which usually forms the conclusion 
of the prayer to bills in chancery will not alone satis¬ 
fy this rule.*^® 
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63. Ala.—Graynon v. Iloberta, 156 
»o. 552, 229 Ala. 246. 

51 CX p 22$ note 98 [a]. 

64^ Ill.—^AbramowUz v. Lan^knocht, 
195 IlUApp. 484. 

Mont.—FrlBboe v. Oobum, 63 P.2d 
882, 101 Mont. 68. 

51 CX p 228 noto 98, 

OfCor in bill to quiet title or remove 
cloud caused by tax deed, see the 
O.X'S. titlo Taxation 5 990, also 51 
CJ p 228 notes 99-2, 61 C.X p 1443 
note 44 et seq. 

Dowes agreement 
Xn suit to have agreement between 
husband and wife purporting to keep 
alive wi^e's Inchoate right ot dower 
in husband's realty, notwithstanding 
subsequent absolute divorce decree, 
declared void, wherein wife claimed 
that husband induced wife to change 
her position to her prejudice, com¬ 
plaint, in view of allegation that 
wife had refused to release for Its 
present cash value her Inchoate right 
of dower, was not demurrable for 
failure to oSSer to do more equity. 
—Mahtoh V. Manton, 60 A.2d 181, 72 
R-I. 34b, ^ 

tSatlsfatstioii Of judgment 
' A oondplatikt, In an action to quiet 


title, by one claiming under a soo- 
ond exocutlon sale, alloglng the In¬ 
validity of the first execution sale, 
was not objectionablo because com¬ 
plainant did not offer to accept the 
amount of her judgment, since it had 
already boon satisfied to the extent 
of tho amount bid by the Judgment 
creditor, and whatever title tho debt¬ 
or had possod by the sheriff’s deed.— 
Worthington v. MiUer, 32 So. 748, 
134 Ala. 420. 

65. Kan.—Corpus dUxiS dted tu 
Fitch V. United Itoyalty Co., 56, 
P.2d 409, 414, 148 Kan. 486. 

61 C.X p 228 note 98. 

66« Ala.—K'ew Fngland Morlg. Se¬ 
curity Co. V. PoWell, 12 So. 65, 97 
Ala. 488. 

67. Ala.-^ew Fnibland Kortg. Se¬ 
curity Co. V. Powell, supra. 

61 C.X p 228 note 4. 

ee# XJ.S.-^K:emiLedy v. Mliott C.C. 
Washj, 66 F. 882. 

61 Q.J. p 829 note 6. ' * 

69. Ala.—McDonald ▼. Blrmlngh^ 
Trust Sb Savings Oo„ 194 So. 889, 
289 A3A m. ^ 

61 ax p 229 note 7. ' 
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70. Cal.—^Fay v. Morquist, 140 P. 
2d 14t, 60 Cal.App.2d 218. 

Miss.—Norton v. Graham, 187 So. 
610, 185 Miss. 164, suggestion of 
error overruled 188 So. 314, 385 
Miss. 164. 

71. Ala.—Davis v. Daniels, 86 So. 
797, 204 Ala. 874. 

51 C.X p 270 note 37. 

73, A\a.—Cooper v. W. P. Drown, 
etc,, Dhmber Co., 108 So. 20, 214 
Ala. 400. 

73. Iowa.—Lees v, Wetmore, 12 N. 
W. 238, 68 Iowa 170. 

74. Ala.—Stacey v. Jones, 60 So. 823, 
180^ Ala. 231. 

51 O.J. p 229 note 11. 

76. Idaho.—Oams v. Idaho-Iowa 
Lateral, etc., Coo 202 P. 1071, 84 
Idaho 830. 

I Ky*—Asher v, G. F, Steams Land & 
Lumber Co., 43 S.W.2d 1012, 241 
Ky. 292. 

Te, Ky.-*Asher V, G, F. Steams 
Llind 4b Lumbeitr Co., supra. 

77. Fla.—BElnely v. Wilson, ips So. 
46$, 91 7S^ 811. , 

TBi FUu^--Bne&y v, Wilson, supra. 
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Where service constructive. If service on defend¬ 
ant was not personal, but by publication alone, it 
has been held that tlie complaint must set out ex¬ 
actly the relief sought.^® 

§ 67. Plea or Answer in General 

a. General rules 

b. Denials 

c. Admissions 

d. Particular defenses 

a< Oeneral Rules 

A person agalnet whom a ault to quiet title l« 
brought Is entitled to appear and answer; and the plea 
or answer must state a defense and conform to rules of 
pleading generally. 

A person against whom a suit to quiet title is 
brought is entitled to appear and answer and the 


answer ordmauly must be made by llu* p.uty re¬ 
quired to answer.®! There must be a ooinplianco 
with statutory provisions with respect to answers, 
such as provisions as to what the answer shall con¬ 
tain®® and within what time it must bo inade.®'^ 

In accordance with the nth's governing pleas and 
answers in civil actions generally, <hKCusscd in 
Pleading §§ 90-12^1, and in c<iitity proceedings gen¬ 
erally, discussed in Kquily §§ the answer 

must state facts sufllcient to constitute a <lefense,®5 
and each defense pleaded must be c«>mplete in it¬ 
self.®® However, the Jinswer is not required to con- 
tain affirmative defemsc.s as to matters not .speeilical* 
ly pleaded by plaintiff.®^ 

The allegations must be clear and definite,®® 
and specific,®® and, likewise, the allegations 


79. Ohio.—Lamb v. Boyd, 4 Ohio 
Clr.Ct. m, 2 Ohio Cir,Pec. 672. 

80u Colo.—Mulvoy v. San Juan Met¬ 
als Ooripomtlon, 75 P.2d 1044, 102 
Colo. 1, 

held not waived 

One appearing In response to a 
published summons addressed to un¬ 
known persons In an action to quiet 
title does not waive his statutory 
riifht to appear and answer by an 
attempted compHanoe with an or- 
ronoous order of the court striking 
his answer and requiring him to in¬ 
tervene.—^Mulvey V. iSan Juan Metals 
Corporation, supra. 

81. Cal.—Los Anireles First Nat. 
Trust Sc SavinKs Bank v. Northrup, 
8 F.2d 528, 120 Cal.App. 677. 
AAurwev held unauthorised 
In vendor's action to quiet title, 
defendants claimlnff as assiimees of 
purchaser were held not authorised 
to answer for such purchaser, and 
such Pleading was a nullity .—Los 
Angeles First Nat Trust A Savings 
Bonk V. Northrup, supra. 

Answer by gvsutee 
Where vendors executed title 
bonds to three purchasers of land 
and after purchase price was paid 
land WHS conveyed to one purehossr 
with understanding that he should 
execute a deed to u port of the tract 
in favor of oopurOhaser, and pur* 
chaser did not execute deed but 
purchaser took possession of part 
ot tract and placed' tenant on it and 
eocereised possessfou of It until he 
sold it, and, In suit to quiet title by 
purehoser'g heirs, oopurOhoSer failed 
to answer, dopuroboser's grantees 
were entitled to answer and make 
such claims to tract in question ss 
copurohoser could have tnsde.— 
Swaner v. Hash, 166 8.W;2d 852, 288 
Ky. 485. 

88. Idaho.—Venus 38bods v, Distrlot 
Court of BUeventh Judicial BUt. 


In nnd for Twin Fhlls County, 381 
P.2d 776, 67 Idaho 3D0, 

83. Ala—Kinney v. SLelner, 42 8o. 
26, 340 Ala. 104. 

84. Ido ho.—Venus FoodN v. Bistrlct 
Court of lOlovonth Judicial Bint, 
in and for Twin Falls County, 181 
ir.2d 776, 67 Idnho 300. 

•Suspension pending disposition of 
motion 

Original time wllhin which dofend- 
ant wan required to annwi^r was «uh- 
ponded until motion to qunnh servloo 
of summons was disposed of, hut de¬ 
fendant, if motion wore denlod, ran 
hasard of bolng In default If not then 
answeritiK within tlmo required and 
thus heeoming subjert to the chal¬ 
lenged Jtirlsd U*tUm.—Venus Foods v, 
Pistrlet Court of Eleventh Judicial 
Dist, in and for Twin Falls County, 
supra. 

95. Cal.—Nsher v. Kauffman, 342 F. 

713, 197 Cal. 674. ! 

51 C.J. p 222 note 6. 

Answers held svUBMent * 

Ark.—Fisk y. Magneas, 98 «.W,2d 
958, 192 Ark. 22L 

Minn.—Tappon v. Joslyn* 2S1 N.W. 

224, 380 Minn. 480. 

Okl.*^-^eLennon v, Beaver, 922 P.8d 
356. 

51 OJ. p 259 note 6 Co3. 

AASwers held buradUdesat 
<l> In general,--Lowe v. Bory, 111 
F.2d 1054, lot Colo. 941—61 C-X P 
222 note 6 Cd3. 

(2) In quiet tIUe action, defend¬ 
ant abandoned interest in land, there* 
by oonceding plalntlfCs right to judg¬ 
ment, by clainatig homages and al¬ 
leging that state destroyed valos of 
gas and oil lease by ourtaiUtig pro¬ 
duction.—MarUnv. msU, 96 F,9d 298# 
2X9 Col. 2944 

(2) In quiet title action by has* 
bond whose wife mud ebttdi^ after 
his absence for mors then seven 

94 


yoaps, had oonvoyed his land, para¬ 
graph in pupchaacr'a answor sotting 
forth suoh facts, aUaging that pur- 
ohasor boonmo the owner by pur- 
<‘haHe from husltand's son for a vai- 
imbto and adequate ronnldoratton in 
canh, WAS domurmbI<«.' Kliuudt v. 
A broil, 121 .S.VV‘,2d 609, 276 Ky. 276. 
80. <’olo,> 'WVnton v. 46 W 

.707, 22 <?olo. 234 t»fu|gf^ V. Xlil- 
lott, 137 !♦. 247, 23 I'ulo.App, 64. 

97. <'‘al, Schroedor v. Wllnon, 300 
l'.3il 173, 89 Cnt,App.2d 63. 
SCestrument not pleaded 
tn actions to quiet title to real 
and persemal prtiparty, where the 
Instrument on whieh the plulntlfr 
Imaed his claim of title waa not 
pleaded, defendants were not re¬ 
quired to allege any aitlrtimtUe de- 
fensM thereto.-' Hchroeder v, Wllstm, 
suprA 

88. N.J.‘-Fhinips V, VeWMeulo, 103 
A. 695, 88 N.J.Mq. 500. 

51 C.J. p 232 note f. 

Answer held bad 

Tn action to quiet title, defendant^ii 
answer was bad for uncertainty, am¬ 
biguity, and unlnteiltgibtUty, where 
It was impossible to tall what right, 
title, or interest defendant ctnimed 
to have in the realty, or whether he 
claimed title, a lien* or some other 
interest* or whether ho claimed any 
such interest in the whole or In Sf>mn 
part thereof.—California Trust Co. v. 
Oustosen# lot PM 74, 15 Cal.td 262. 

894 N.r.—Welskopf V, City of 8am' 
toga Springs, 279 K.T.S. 279, 241 
App.Div. 417, reversed on other 
grounds 200 N,K» 22, 262 N.T. 624. 
Asswes isgmJXeleat 
ta a«tlM br «wnmr to va* 

WU a maaloltial aMoacatmt m oiotul 
OB ^tta 4tfoaoo of iMalaUtPa (ailuro 
to oomplr witb dbartor and atatuto 
waa haM laattfltolaat vtiora tbara waa 
BO rofaraaeo (a tha amwaa to 
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must be relevant®<^ and material,and should 
state facts and not conclusions of law.®^ Matters 
alleged in the petition or complaint need not be set 
forth in the answer.®^ Ordinarily defendant should 
specially plead matters in confession and avoidance 
of the complaint,although, as discussed infra § 
75 c, it has been held in some jurisdictions that all 
defenses may be shown under a general denial. 

A plea may be to the whole bill or to some distinct 
portion thereof Where the allegations of the 
plea, being taken as true, do not, as far as it pur¬ 
ports to go, make a full and complete defense,®® 
or where the necessary facts arc to be gathered by 
inference alonc,®^ it will not be sustained. It must 
be perfect in itself, so that if true, it will make an 
end of the case®® or of that part of the case to 
which it applies.®® If a plea is directed to a part 
of the bill It must definitely and exactly express to 
what part it extends and if llic plea undertakes 
to answer the whole bill, but extends only to a part 
thereof, it is bad.® 

Demurrers to answers are discussed infra § 73 a. 

Description of land, A description in the answer 
by which the land may be identified by a competent 
surveyor with reasonable certainty, either with or 
without extrinsic evidence, is sufficient.® Where 
the statute requires that the answer describe'the 
land claimed so that it may be identified, an answer 
which claims the whole land in controversy is suffi¬ 
cient where the petition contains a particular de¬ 
scription.^ However, if defendant claims only a 


part of the land in dispute, the answer must so 
describe such part that it may be identified;® but 
such requirement is mandatory only in the event 
that defendant is seeking affirmative relief.® It has 
been held that, where defendant claims a portion of 
the tract to which plaintiff asserts title, an answer 
accurately describing that portion, which includes 
a part inclosed by defendant, is sufficient to warrant 
judgment for the inclosed lands.^ 

Affirmative relief. It has been held that in a 
proper case an answer may contain a plea for af¬ 
firmative relief.® Where it is an admitted fact 
that defendant is the record owner in fee of the 
property in issue, an answer containing general al¬ 
legations of ownership by defendant is sufficient to 
authorize the granting of affirmative relief.® It has 
been held that, since the parties are already be¬ 
fore the court, defendant is not required to file a 
lis pendens and obtain a proper summons before 
he can assert a request for affirmative relief by par¬ 
tition of the property involved.^® 

Partial defenses. An answer which does not deny 
plaintiff's title, but sets up that defendant has an 
easement in the land, is good as a partial defease 
to the action.ii So an answer which confesses that 
the fee is in plaintiff may pro tanto defeat the ac¬ 
tion where, by appropriate and adequate averments, 
it sets forth that defendant holds a lien;^® that is 
to say, It may at least secure a lienhold and provi¬ 
sion in the decree, reserving, protecting, or enforc¬ 
ing his lien.i® However, this rule cannot apply 


ticular charter provision or statute. 

—Welwkopf V, City of 6aratoga 

^Springs, aupra, 

90. Colo.—Lewln v. Woltbrec, HZ P. 
1087, 68 Colo. 147. 

61 0.jr. IP 238 note 9. 

91. Conn,—H a r t f o r d-Connectiout 
Trust Co. V. Cambell, 111 A. 894, 
96 Conn. 899. 

51 ax p 282 note 10. 

92. XT.S—Crocker v. IngersoU En¬ 
gineering Sf Constructing Co.. X>,<^ 
Mich., 206 E. 99, reversed on oth¬ 
er grounds 228 E. 844, 148 C.C.A^ 
242 

61 aJ. p 282 note 11. 

PltadlBg s^reot of statate held na- 
nsoessoory 

Conn.—Robinson v, Meyer, 68 JL2d 
142, 186 Conn. 691. , 

93. Iowa.—Chicago, etc., B. Co. v. 
*Si0tix City Stookyax^ Co., 168 K 
W, 769, 148 K.W. 660, 176 Xowa 
659, 

94. lnd.-^Bunch V. Bunch, 26 lad. 

400. ^ 

9 Bw Bt—4SnoW v; Cotmseiman, 26 
B. 690, 186 BL 121. i 


96. Pla.—^Harvey v. Morgan, 61 So. 
140, 68 Ela. 427. 

111.—Gage V. Smith, 81 K.E. 480, 148 
Ill. 191. 

97. Pla.—^Harvey v. Morgan, 61 So. 
140, 58 Fla. 427. 

m.—Gage V. Smith, 81 K,E, 480, 142 
Ill. 191. 

98. Ill.—Gage V. Smith, supra. 

99. Ill.—Gage V. Smith, supra* 

1. Ill,—Snow V. Counselman, 26 N. 
E. 590, 136 Ill. 191. 

2. HI.—Snow V. Counselman, suPra. 
61 C.X p 232 note 6. 

3. Or.p-MoMaster v. Ruby, 157 P. 
782, 80 Or. 476. 

4. Ky.—Kirk T. Cassady, 888 S.W. 
1046, 217 Ky. 87--0Paduoah Cooper¬ 
age Co. V. Paduoah Veneer, etc., 
Co., 121 0.W. 986* 186 Ky. 63.: 

5. Ky.—laarmo'n v. Lowe, 212 S. 
WM 982, 810 Ky. 60. 

51 C.X p 888 note 12» 

6. Ky.—RCarmon V. LoWe^ sttpra,', 

7w Ky.—Eogtep v* Roberts, 201 6*VC 
884, 172 Ky. 718. 

a Ky.— Hopkins V. Stusher, 26 
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W.2d 983, 266 Ky. 300, 108 A.UR. 
662. 

Necessity of cross complaint for af¬ 
firmative relief see infra { 70 a. 
Answer held sufflolent 
l^ayer in defendant's answe^r in 
quiet title suit that he ought to re¬ 
cover land from plaintiiV, because he 
himself was also the owner of it 
and asking for 'UU proper roliof." 
was hold suHlclent to entitle court 
to adjudge defendant owner of the 
land involved If evidence Justified it. 
—Hopkins V. Slusher', 98 S*W.2d 982, 
266 Ky. 300, ,108 A*L.il. 602. 

9. Cal.—Hough V. Wright 16 P.2d 
801, 127 CiU.App. 689. 

Pacts and evidenoe of ownership* 

, need not be pleaded In sqoh pasa— 
Hough V. Wright supra, 

10. Cal.p<<-Mundon v. JBCeyes^ 292 
2d 112, 82 Cia.AlPp.2d 772. 

XL Ind.—Messick v. Itldland R. Co, 
27 412, m Ind. 81. 

is. ' Xnd.—Menifol 4 ' Xon^. 20 N*si 

124, 117 Ind^ 212. 

13. Znd.—Manifold v. iTones, supra. 



74 aj.S. 


QUIETim TITLE 


% 67 

where the answer confesses that the fee is in plain¬ 
tiff, and does no more than show that a stranger to 
the action holds an outstanding hen.^^ 

Joinder and consolidation of defenses; inconsist¬ 
ent defenses. The general rule allowing several de¬ 
fenses to be pleaded, discussed in Pleading §§ 121- 
129, applies to actions to quiet titlc.^® xhe fact that 
defendant's right to relief arose after the complaint 
was filed docs not support a claim of misjoinder of 
defenses, where there is no repugnance or incon¬ 
sistency in the several grounds of defense, the new 
matter pleaded affects all the parties and no others, 
and the transaction out of which defendant's right 
to relief arose is connected with the subject matter 
of the action.i® So allegations of tax title and the 
facts by which it was acquired, in one defense in an 
answer, are in no wise inconsistent with a claim of 
title antecedent to it, and do not qualify the allega¬ 
tion of such antecedent title in a previously stated 
separate defense.^'^ In jurisdictions where incon¬ 
sistent defenses arc allowed, defendant in an action 
to quiet title to a right of way may set up the defense 
that plaintiff's use of the way is merely permissive, 
and also that the right of way is a public highway, 
although such defenses arc inconsistent^^ 

If certain defenses, repeated in separate denials of 
the answer, arc, in substance, specifications of 
sources of title, the court may properly order them 
consolidated, and hence commits no error in merely 
striking the repetition of the denials,^® 

b« Denials . 

Ordinarily « denial of a material allegation of the 
bill or complaint Is sufflclent to raise an Issue. 

Ordinarily a denial of a material allegation of the 
bill or complaint is sufficient to raise an iwssuc.*® 


Under this rule a denial of plaintiff’s litlc-^ or 
possessions^ is sufficient, without any affinnative al¬ 
legation of title in defendant,-® although an ailitina- 
tive allegation which necessarily assorts that the 
allegation of the complaint is tnitrue is also a suffi¬ 
cient denial to raise an issue Jn some juiisdic- 
lions, however, it has been beltl that, in order to 
constitute a defense, defendant mtisl st*t np some 
claim to, or interest in, the ptopcTly,*’^* and that, 
while a defense asserting an adverse title or claim, 
but containing no denials, is sufficient,®® an an¬ 
swer consisting only of dimials, or of tlenials and 
admissions, is insufficient.®'^ 

An argumentative denial,®® or a denial in the 
form of a negative pregnant,®® is in.sulficieut, as is a 
denial of a mere conclusion of law.®® 

Matters not in bill. A defendant who claims pro¬ 
tection as a bona fide purchaser without notice must 
deny such notice, although not (Instinctly alleged Jn 
the. complaint;®^ atid the pleader must deny fully, 
in the most precise terms, every circumstance from 
which notice could be inferred.®® 

c. Admissions 

A €l«fond«int Is bound by faott Admittod In hts an* 
sw«r or by matorlal allegatlonf of tint oampUlnt whtoh 
ho did not deny. 

A de£(indant is bound by facts admitted in his an- 
swen®® Thus a direct ndmissiem that plaintiff is 
in posscsvsuni hinds defendant and the binding 
force of such admis.sion is not avoided by a sjiecial 
averment that plaintiff olituined posse,ssion by 
fraud,®® However, the admissions of one of several 
defendants are not binding on the other defend¬ 
ants.®® 


X4. Ind.—^MJanifoM v. Jonon, nupro, 

15. Kan.—Flint v. Dulany, 16 P. 
SOS, $7 Kan. 332. 

Minn,—Branham v« Boaannon, 21 XT. 
W. 861, 38 Minn. 40, 

16. Kan.—Flint v, Dulany, 15 P. 
208, 37 Kan, 332, 

It. Minn.—^Branham v. Beaanaon, 21 
Xr.W, 861, 88 Minn. 49. 

X8. Oal.—€o8t0llo V. Sharp, 223 P, 
667, 65 OalJ^P. 152. 

16. Conn.—Dawson v* Oranto, 61 
A. 101, 78 Conn. 96. 

80, Cal.v-Butterfleld v. Ck^avea, 71 P. 

610, 138 Oal. 166. 

51 C.jr. p 283 note 22. 

II. Cal.—Martin v. Hall, 2$ P.2d 
288, 219 Cal. 334—Coona v. Thomp- 
aon, 171 P.2d 448, 75 Cal.App.2d 
«87. 

11 OJ. p 288 note 2A 


88. Cal,—Martin v. Hall, 26 lN3d 
288, 210 iUil, 334. 

61 C.J. p 233 ztnto 24. 

83. Cal.—Johnaon v, Baker, 139 P. 

86, 167 Cal. 200. 

01 0.x p 233 note 25. 

34. Cal,—Troaera v, MoDonell, 21 
P.2d 700, 131 Oal.App. 478. 
Allegation of owntrahlp la defendant 
Answer that defendantti claimed 
interoat in realty Involved, denial 
that claims were without riirht, and 
alloiration that defendants were fee- 
simple owners thereof wore hold to 
raise issue and make necessary evi¬ 
dence to support ftndittjrs for plain- 
tUfs.—Trosera v. McDonell, supnu 

85. Colo.—McMillan v. XXayman, 221 
P. 898, 74 Colo. 800* 

51 C-X. p 238 note 26* 

86. Colo.—Iflmplre Randh, etc., Co. v. 
Webster, 121 P. 171, 52 Colo. 207. 

61 ax. p 288 note 27. , 
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vr, Oolo.—'Mt'MIlUn V. Unynwn. 33t 

r. »«8, 74 (Vltt. 800. 

81 a.J. ip 333 not* 88, 

as. Ohio,''"Watt.nian v, tiry, 6 Ohio 
Clr.tlt. 347, 8 Ohio 17t. 

aa. Ocilo,*'MflinuKhtln V, Wlliton, 
137 1'. 343, 38 OolO.ADP. BO. 

80. Ohio.'” 'litUdwltt V. JtnoN. 8 Ohio 
Jioc., ttotirlnt, 889, 3 Am.t^Uor. BOB 

81. NoU—Oftlloy V. Klnnlor, Si JST.W. 
973, 38 N«h. 386. 

aa. N'«b.~>UiUI<>y y, Xlnalor, aupra. 

38. At>ls.”~I>unhu' V. MurnJoiOtn, >78 
1\ 777, 30 Aria. 178. 

61 XXJ, p 333 noto SB. 

84 r. Oatdorwood) S3 

Cat. 109. 

34 UaU~ 11**4 V, CiUdorwood, su¬ 
pra. 

34 Mlnn.—irnlott C*ntnU Wf* Ira 
C o. V. Vpgp, SBt tt.W. tit, 130 
Utan. SB4 
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Material allegations of the complaint,37 such as 
plaintiff’s titled3 or possession,33 if not denied when 
susceptible of a denial, stand admitted. Where de¬ 
fendant files a cross bill praying possession, he 
thereby admits that possession is in plaintiff."^® If 
plaintiff alleges title by devise, and the answer con¬ 
tains only a general denial, the effect of the answer 
is to admit that plaintiff acquired such interest in 
the land as the devisor had at the time of his 
death.^i 

Consimeiion, The statutory rule in some juris¬ 
dictions that pleadings shall be liberally construed 
in determining their effect applies in determining 
whether or not an admission has been made in the 

answcr.43 

d. Particular Defenses 

Various dsf«n8e8, Including the defense that the 
defendant has title to the land^ must be specially plead¬ 
ed In the answer* 

Various defenses arc required to be specially 
pleaded and equitable defenses must be specifical¬ 
ly plcadcd.'^^ Thus, where defendant seeks to avail 
himself of the defense that an adequate remedy 
at law exists,^® or that the conveyance which plain¬ 
tiff pleads as the basis of his title is fraudulent,^® 
he must plead such defense in his answer; and, 
where it does not appear on the face of the com¬ 
plaint that the action is barred by limitations, the 


question can be presented only by answcr.^7 How¬ 
ever, m case of gross laches the court will refuse 
to entertain the suit, although defendant does not 
plead such defense m his answer.^® 

Title in defendant Where defendant relies on the 
defense that title to the land is in him, he must set 
up such defense by appropriate allegations in his 
answer Any language which sets forth facts 
which show a good title in defendant, and which, 
by fair and reasonable construction, imports a denial 
of plaintiffs title and right of possession, is suffi¬ 
cient ,5® and defendant need not recite all the 
evidence by which his ownership is to be estab¬ 
lished,®^ or set forth the source of his title,®3 un¬ 
less the statute so requires, either expressly®® or by 
implication.®^ An answer which, without denying 
plaintiff’s title, sets up an casement in the land 
as a full defense to the cause of action is bad.®® 

Generally, defendant, in order to avail himself of 
an equitable title as against plaintiff’s legal title, 
should wSpccifically plead it,®® although in some ju¬ 
risdictions a contrary rule obtains.®7 An answer 
setting up an equitable interest under a contract 
should allege the fairness of the contract and the 
adequacy of the consideration;®® and, where the 
contract is one of sale, an answer which contains 
no statement of facts showing performance of con¬ 
ditions precedent by defendant, or excuse for non¬ 
performance, fails to state a defense.®® 


37* Ala.—Vandcrgrlft v* ShortrldKe, 
61 So. 807, 181 Ala. 276. 

Cal.—Hnrrls v. irarHs, 88 P. 384, 7 
Oal.A.Unrop.Cas. 310. 

38. Mins,—^Honnett v. Chaffs, 18 €o. 
731, 60 MIhs. 270. 

Or.—Stanley v. Toppingr, 143 P. 633, 
71 Or. 600. 

39. Or.—Slater v. laeod, 60 P. 700, 37 
Or. 274. 

61 ax p 233 note 40. 

40. tJ.S.—Collier V, OoesnUng, Tenn., 
160 P. 604, 87 CjC.A. 606, certio¬ 
rari denied 30 S.Ct 300, 215 U.S. 
696, 54 UUd. 842. 

41. Ark.—Shirk v. WllUamson, 0 fl, 
W. 807, 60 Ark. 662. 

48. Mo.—lionr V. I^iokawanna Coal, 
etc., Co., 186 S.W, 673, 238 Mo. 
713. 

61 O.X p 23$ note 44. 

43. Wla.—Kimball v* Baker Land, 
etc., Co., 140 N.W. 47, 162 Wia. 
441. 

44. Cal.—Davis V. Perry, 3 P.2d 614, 
120 CaUApp. 670. 

Ciraatse as grantor’s alter etc 
Bqultable deaCense that corporate 
grantee in action to aulet title was 
grantor’s alter earo must be speotd^ 
oally pleaded.—^vls r. Perry, au- 
pra. 


45. N'.T.—^Nickerson v, Gnnton Mar¬ 
ble Co., 64 N.Y.S. 706, 35 App.niv. 

in. 

Win.—Kimball v. Baker Xand, etc., 
Co., 140 N.W. 47, 152 Win. 441. 

46. Cal,—Strong v. Strong, 140 P,2d 

386, 32 Cal 2d 640—Whitney v. 

Sherman, 173 P. 031, 178 CaJL 436. 

47. Cal.—Brusie v. Oates, 22 P. 284, 
30 Cal. 462. 

48. D.C.—Mhyae v. Gaddla, 2 Ap<p. 
D.C. 20. 

49. X7.S.—Corpus Xttrls died in 
Playa De Plor Land St Improve¬ 
ment Co. y. U. S., D.C.Canal Zone, 
70 F.Supp. 281, 356. 

Ala.—Throckmorton v. City of Tus- 
cumbla, 28 6o.2d 647, 247 Ala. 209. 
51 C.X p 284 note 46. 

50. Colo.—Dodge V. Mlllett, 127 P. 
247, 23 Colo.App. 64. 

61 0.x p 234 note 46. 

Beaial as to psirt of property 
In action to recover possession 
of, sAd culet title to, realty where*- 
in plaintiff alleged ownership of five 
lota by virtue of warranty deed, an¬ 
swer containing general denial but 
admitting plaintifTs ownersh4> and 
posaesslon of lot ahd claiming 
ownMhXp of others* stating that de¬ 
fendants were in posseaaipn end 
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socking to have title ciutoted there¬ 
to, was sufllclont—^Wolch v. Ruby, 
108 X>.2d 432, 200 Okl. 686. 

51, Colo.—Clark v. Ruff, 112 P. 642, 
40 Colo. 197. 

61 CX p 234 note 47. 

58. Cal.—Tilton V, Russok. 164 P. 
860, 171 Cal. 731—Peterson v. 

Il’lunkott, 88 P. 283, 4 Cal.App, 302. 

53. Ala.—Reeder v. Cox, 118 So. 338, 
218 Ala. 182, 

51 C.X p 284 note 49. 

54. N.Y,—^Hooper V. New York, 160 
JSr.Y.S. 14, 9$ Mlsc. 47. 

55. Ind.—Messlck V. Midland R. Co., 
27 N.W. 410, 138 Ind. 81. 

6$. Cal.—TTnited Land Asaoa v. Pa-^ 
OiAo Impr. Co., 69 P. 1064, 72 P. 
088, 130 Cal. 370, affirmed 28 S.Ct 
660, 208 U.S. 614, 52 L.XML 646, 

61 C.X p 234 note 62. 

57. Mo.—Noble T. Cates, 180 S.W. 
302, 280 Mo. 189. 

68. Cal.—Williams r. Rush, 26 p. 
2d 888, 134 C«a.App. 664—Archer v. 
Miller, 289: 92, 78 CaJ.App, 678. 

59u N.M,—lOospus gusis quoted ia 
Dunken v. Guess, 66 P.2d 1128, 
1121;, 40 N.K. 156. 

61 ax 284 note 66. 
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Wliere the alleviations of title in defendant arc 
uncertain and indefinite, the remedy is by motion 
to make the answer more definite and certain,and 
not by a request for a bill of particulars®'^ or by an 
objection to the introduction of evidence.®^ 

Adverse claim. It has been held that, in statu¬ 
tory proceedings to determine adverse claims, de¬ 
fendant, relying on an adverse claim in himself, 
mUwSt plead the nature of his claim, although the 
claim need not be set forth at length where this 
has already been done in the coinplamt.®^ 

On the other hand, it has been hold that an an¬ 
swer denying plaintiff's ownership and right of 
possession and admitting that defendant claims 
some interest in the property is suflicietil, without 
setting forth the nature of defendant's cUum.®s 

Adverse possession. Where defendant pleads 
title in himself by advcxsc possession, the facts 
stated must be sufficient to constitute such defense 
and an answer purporting to sot up the defense 
that defendant was in adverse possession of the 
lands when plaintiff took conveyance is had for 
failure to aver that defendant cnterctl, believing in 
good faith that he had titU\<57 T£ the answer 
specifically denies plaintiff's ownership, and alleges 
title in defendant by adverse possession, it need not 
he accompanied by a plea that the action is burred 
by the statute of limitations.®® 

§ 68. Disclaimer 

a. In general 

b. Operation and effect 

a. In Oeneral 

Where the defendant doee not claim an ndveree in- 
ereot he should appear and Hie a disclaimer, which 
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consists of a denial of Insistence on any claim or ripht 
In the property. 

Whore defendant, in a proceeding l<» or 

remove a cloud from title, does not in fact claim 
any adverse interest, be should appear and file a 
disclaimer,®® the purpose of which onlinarily Is 
to save defendant from liability for A dis¬ 

claimer consists of a denial of the insKstenoe on any 
claim or right in the piopeity, and the rennneiatitm 
of all claim thetoto,'^^ and has been held so far to 
resemble a release or conveyance of the land that, 
in general, no person can disclaim who is not eap4d>le 
of conveying the land.'^- 

In order to be effective, the disclaimer must be 
absolute and unqualified and a denial ^'except 
as hereinafter stated" is not an absolutt* div 
cUnmer.'**t On the other hand, it has Ihhmi hvUl tlmt. 
where the facts necessary to constitute a cause of 
action under the statute arc the actual possession of 
the land by plaintiff, ami some claim on the part of 
defendant, adverse to him, of an estate or interest in 
the land, an answer denying any interest thefeiui' 
dtx other than a Hen on the land amounts to a tlis 
claimer.^® It has been held that a disclaimer is a 
good answer when defentlant is out of possessiim.^® 
imt that the rule is otherwise wliere he is in posses* 
sion aiul, wdthoiit denying or yielding jiossession, 
simply disclaims tltlc.^*^ 

Wlu'ther a disclaimer is subject to deiuuffer is 
considered infra § 73 a. 

Dischiimer as to part. If defendant tloes not 
claim a part of the laud, lu’ should sjuadfy in his 
awer the part disclaimed, an<l if he faihs to <lo so 
it has bt*en htdd that he must lie treatt'tl as claiming 
the whole but it has also hehl tlwt no formal 


(0. Iowa,—a^lUsbury v. rialdwin, 
jsr.w. 27S, 86 Iowa 744. 
iT.y.—Tlootmr V. New York, 160 N.T. 
Sk 14, 66 ACtHO. 47: 

1 . N.Y.— llo<se>w V, Now York, «u- 

a. Iowa.—PlUsbury v. Baldwin, 53 
KW, 278, $6 Iowa. 744- 
S. Oolo.--**tiambort v. Kurray, 120 
F. 415. 52 Colo, 166. 

L C.J, p {124 nofeo 52, 

L Conn.—H a r t f o t* d-Connoetlrut 
Trust Oo. V, Camli^n. ill a. 804. 
05 Conn. 309. 

•• Cal’—Wayso v. Biadebaoh; 261 
1686, 80 Cia.App, 712. 

. Cal.—Wabbor v, ClarJOi, 15 F, 
481.74 0M.il. 

O.F 4 284 not# 62r 

, Ittd.—BUlott V. Tr6k%$, 80 Ittd,' 


08, tJtnh.*-HuntMmnn v. KunUmuin, 
,102 V, nos, 56 irttth ooo. 

88, Onar v, JUnltli, 255 P, 827. 

SOI Cal, 87. 

51 ilj, {} 225 note 86. 

l)lHeIahn»'r Ken<*riiUy In? 
cUvU antlona PU*i»dliig | 80, 
K«iwlty prctc-afdlnKif sen Kqulty I 
260. 

70. Ind.—WaAdaina v. I^etton. SO N, 
M. 623, 118 Ind. 1. 

Okl.—Mo«r« V, Wallace, 82 P. 125, 
16 Oku U4. 

Co«u on dfadsimar aim Infra I UU 

71. Or.—Moorwi V- Oiarkamaa Coun¬ 
ty. 67 V, 668, 40 Of, 586. 

**l>iiiclatmor** daOnod gaiUfraUy ai*ft 86 
aj,». p 1881 notoa 7MI8. 

JMura^r'katai 4o ditelaimar 

WWa ooxiaptanit allartd that da- 

tandant otalmdd Intardat in property 

advovira ‘ to plalittijlf^ aaawar whf^ | 

98 *' 


iU»nh‘d aneb nml overy iiUeKatifm wie» 
dpttaahner of any Interuru In 

V. tSroim, ST IMM ie5>’. 
2 I'aUAim.Sd 884. 

78. Ky. KantueUy Union C*w. v. 
nett, 66 H.W. 788, U8 Ky, 677. SS 
Ky.I,. 1023. 

78. t»kU- Moora v, WaUnae. 88 lU 
835, 10 okU U4. 

51 O.J. p 2,16 note 88, 

74. Or, ”' Mooroa v, CIrteknmHa fV'iin* 
ty, 67 I*. 658, 4(1 Or. 526, 

75» Winn,-^'Byaekfttt v, Oilwor#*. jtt 
Mtnn, 845. 

51 p 286 ttota 61. 

78, Ind.—Mtllor v. Curry, 34 S,K 
216, 874t 124 ind. 48, 

77* Xnd*-->»MUlar v. Carry, nuprit - 
HaAdamii v. I«otton» sa M.R 528, 

* 118 Xnd, 1. 

Tf. Ala*—Jiytodman v. Hkamblln. 88 
Ho. 831, 117 Ala. 454* 
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§§ 68*6!) 


disclaimer is ncccbsary as to that part of the prop¬ 
erty not claimed by dcfcndant.7S> 

Answer tvith disclaimer. Under some circum¬ 
stances a disclaimer must be accompanied by an an¬ 
swer in order to make it cfTcctive.so 

b. Operation and Effect 

A disclaimer usually operates as an estoppel, and 
bars any other assertion of the right renounced* It 
generally entitles the plaintiff, as of course, to a Judg¬ 
ment quieting title to the property disclaimed. 

A disclaimer by a defendant usually operates as 
an estoppel, and between the parties and their privies 
IS an absolute bar to any other assertion of the 
lip^ht renounced.8i While the ciTccl of a disclaimer 
may be to relieve defendant from liability for costs, 
as discussed infra § 111, a disclaimer of any interest 
in the property in issue docs not avoid a charge in 
the complaint as to a matter other than title to the 
propertyand a disclaimer by the principal de¬ 
fendant, after the appearance and filing of a cross 
bill by another defendant, does not affect the juris-^ 
diction of the court®^ 

Where defendant, who had convoyed the land.in 
,controversy, disclaims, plaintiff is charged with no¬ 
tice of the grantee’s rights.^^ 

Judgment on disclaimer. Where defendant files a 
disclaimer, it is generally held that plaintiff is en¬ 
titled as of course to a judgment quiefing title, to 
the land disclaimed,®® without any limitation or 
qualification in defendant’s favor,®® and notwith¬ 
standing defects in the complamt.®^ This is so 
even though the answer puts in issue material allega¬ 
tions of the complaint;®® but, as considered infra § 


111, m such case the costs ordinarily will not he im¬ 
posed on defendant. On the other hand, it has 
been held that, where possession is necessary to 
.sustain the action, plaintiff is not entitled to jiidji- 
ment, even as to the property disclaimed, without 
proof of possession, if that fact is put in issue.®® 
A judgment on disclaimer may be set aside and de¬ 
fendant and his grantees allowed to defend where 
the disclaimer was made through inadvertence and 
mistalke of fact.®® 

Dismissal, It has been held that, if defendant 
disclaims, and plaintiff fails to prove any preten¬ 
sion of claim before suit brought, no cause of ac¬ 
tion is made out, and the suit should be dismissed.®** 
So, where plaintiff sites to remove, as a cloud on 
the title to his homestead, the record of a judgment 
lien not of itself conslituting a cloud on such prop¬ 
erty, and defendant disclaims any purpose to assert 
a claim thereon, there is no justiciable issue, and the 
bill will be dismissed.®® Where defendant disclaims 
as to part of the land, the court may dismiss the ac¬ 
tion as to such part instead of giving plaintiff judg¬ 
ment therefor;®® and, w*hcre one of the defendants 
disclaims, the action may be dismissed as to liim.®^ 
On the other hand, it has been held that, where 
the court grants a nonsuit in favor of all defend¬ 
ants, one of whom had expressly disclaimed any 
interest, the nonsuit as to him is error.®® 

§ 69. Cross Bill, Cross Complaint, or Count¬ 
erclaim, and Plea or Answer Thereto 

Cross pleadings in civil actions generally are 
treated in Pleading §§ 167*176; and cross plead- 


79. Ala.-*6(mlth r, Rhodes, 90 So. 
349, 206 Al^ 460. 

80. U.S.—McDonald v. McDonald, D. 

C.Or., 20a 724. 

61 CJ. p 236 note 96, 

81. Ind,—^ow American Oil, etc., 
Oo. V. Troyer, 76 N.M, 263, 166 Ind. 
402, rehearing denied 77 KJS. 789, 
166 |nd. 402. 

61 C.J. p 226 note 99. 

88. Ind.—Anderaon v, Moise, 68 K.B. 

2d 302, 116 ZndJLpp. 2^0. 

TaUnre to abdoiu&t for ool- 

lected 

Defendant, In aotion to guiet title 
to realty and for injunction aHrainst 
Interference with plain^tfe poesee- 
Bion thereof and f6r an acoountlnir of 
rents collected, by dleclalming my 
Interest In the Involved realty, oould 
not thereby avoid charge in oom- 
piaint that he had ooUeotjed money 
belonging to pldintltt and not prop¬ 
erly acoouMted for st^Andtrson 
Moise, aupamu 


83. lsreb.-*TRakow v. Tate, 140 N.W. 
162r 93 Neb. 193. 

84. Mass.—Weld v. Clarke, 96 N.B3. 
651, 209 MASS. 9. 

51 0 J. p 236 note 2, 

86. Mo.—Burgess v. Magers, 24 S. 

W.Sd 1043. 

61 C.J. P 236 nbte 8. 

Disolaimer as to pert 
Whore defendant eaopressly dlrn 
olaimed\any interest in one portloh 
of the realty claimed by plalntilf in 
action to auift title, and, asserted no 
interest of claim with respect to an¬ 
other portion of the realty, plnlntllC's 
title should be quieted as against any 
claim of defendant ds to those pox^ 
tions of the realty.^^-iRushton v. Bor¬ 
den, 190 P.2d UU 29 Wa«h.2d 88L 

86. Neb—Wilson v. NeWgh, 192 N., 
, VT. 704, 110 Neb. 266. , . , 

87.,, Budlokar v. Mmt Rlvexwlde' 

99 


188.. Mlnn,---Donohue v, Ladd, 17 N. 
I W. 881, 21 Minn. 244. 

61 C,J. p 237 note 6. 

89. Cal.—Brooks v. Calderwood, 84 
Cal. 663. 

Necessity ofi < ' 

rossossion to sustain action see 
suiprta S9 26*21. 

CTrovlng possession >genepnUy 
infra 5 76 b (3). 

90. Cah—^Underwood v. tlnderwood, 

, 26 r. 1066,,37 Cal. 623. 

91. N.T,—Davis V. Read^ 66 K^Y. 

666 . 

61 ojr. p 227 note 11* . ' 

98. U.S.-^Wttstman ir, jTames B. 

Clow Sons, XXaTex.. 23 134. 

61 C.J. P 237 note 12. 

88. CaL-*-4Pac49er Tj Porsy, 84 R 118, 
93 Cal, 3ta*-Marttii v. StoOkton. 
179 F. 894, *29 <hgLA|pp* 662. 

84. 0«l.-^Oilto4ds'V.^Timttr, 239 P, 
1064.197 Cab 241 ' 

8tk , did.—Farkif./y.'' bwefct I3d ^ p. 
,,g6X, iO 63. 



§§ C9-70 

ings in cqtiity proceedings generally arc discussed 
in Equity §§ 370-389. 

Examine Pocket Parts for later cases. 

§ 70. - Cross Bill or Cross Complaint and 

Answer Thereto 

a. Tn general 

b. Sufficiency of cross pleading 

c. Pleadings in reply to cross pleading 

a. In G-eneral 

Where the defancTant seeks afrirmatlve relief^ as 
wh<ere he seeks to have title quieted In himself. It Is 
generally, although not universally, necessary or proper 
for him to file a cross pleading; but such cross pleading 
can generally be sustained only as to matters germane 
to those of the original bill. 

Tt has been held that, where defendant relies on 
his own title and the relief demanded by him can 
be had on the averments of his answer, a cro.ss 
bill or cross complaint is unnecessary,and, if 
filed, may be stricken,^*^ or may be treated as a 
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mere answer containing affirmative matter.®* How¬ 
ever, whore defendant seeks aflirniative relief,®® such 
as the enforcement of a mortgage or other lien 
against the property,^ his right to file a cross com¬ 
plaint is recognized, especially where the relief 
sought is not obtainable on his answer,- and it has 
been held that only where defendant seeks afllnna- 
tive relief,outside the scope aiul puriiose of a 
statutory proceeding to quiet title,^ is a cross bill 
necessary or proper. So, where defendant asserts 
a superior title in himself and seeks to have sueh title 
quieted, he muht,® or, at least, may.® file a cross 
complaint or a counterclaim in the nature there¬ 
of; an<l it has been held that where <lefemianr.s 
pleading asserts title In himself atid seeks aflirnia- 
tive relief such pleading is,*^ or will be treate<i as,® 
a counterclaim, notwithstanding it i.s dc\sjgnate<l 
merely an answer.® 

The rule that an original bill to <iuiet title can» 
not be maintained unless plaintiff is in posse.ssion, 
discussed supra §§ 26-31, does not require ptmses* 
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96. Cal.—T-arkin v, Shasta County 
Super, Ct, 154 P. 841. 171 Cal. 719, 
Ann.Caft.l917n 670. 

61 O.J. p 987 note 17. 

I'roprloty and neoesHlty of cross 
blllfl tn equity procooainKS ffcnor- 
ally noo Mqulty 99 371-876. 
tTAder urtatute «o providing, petl** 
tlon In nature of oroHS bill need not 
be fllod, and ''dofonclant may sot up 
in his anewer any matter wUleh. un¬ 
der the Mnffllsh prn<*tle«, should be 
the subject of a cross bill;*' and un¬ 
der «uch Btatute. in a<’tlon by holder 
of a senior deed to cancel a Junior 
recorded deed as cloud on title on 
srround that grantee had notice of 
exietonce of senior deed, answer of 
grantee in Junior deed, denying aver¬ 
ments as to notice or knowledge of 
sonior deed and alleging that holder 
of sonior deed had no title In land, 
and praying that his deed be can¬ 
celed. was not purely defensive In 
nature, but sought aftlrmative reUnf 
against plaintiff as in a cross-action. 
-^Terry v. ISUis. 7 S.B.2d 888. 189 
Ga. 698. 

Defendant seeking partttloa 

In quiet title action, defendant 
had right to ask amrmative reUef 
of partition without iUing a formal 
woss complalnt-*-Munden v. Hayes, 
102 r.8d 113, 89 C<a.App.2d 772. 

Paartletaar oress oompisAnt held tm. 

necessary 

'Where a single pleading denom- 
aated ^'answer and cross complaint^ 
ras died hy defendant in quiet title 
uit and portion of pleading under 
eading ^'answer'' alleged ultimate 
acts, While the portion called ^'cross 
otnplalni*' went more into detail in 
Ueglng probative facts, and prayer 


in pleading asked for nothing whlrh 
t'ould not bo given under answer If 
it stood alone, cross complaint was 
unnoocssnry,—Oroftun v. Voting. 119 
P.8d 1003, 48 Oal.App.2d 452. 

97. Cal.—Miller v. Luco. 22 X\ t05. 
80 Cal. 257-7Cc11or v. McCMIUard, 
90 P. 483, 5 Oal.App. 395. 

98. Cal.—Booth V, Stow, 171 P. 705, 
38 CaUApp. 191. 

61 C.X p 237 note 19. 

99. Conn.—II a r t f 0 r d-C*o«n<«ctlcut 
Trust Co. V. Cambell, 111 A. 804, 
95 <1onn. 390. 

61 C.J. p 237 note 20. 

Beioission 

Where grantors to whom grantees 
had reconveyed land sought to quiet 
title thereto after grantees tiled no¬ 
tice of resclSHion as to their deed 
of reconveyance, cusUunary i>rtt(‘flce 
would bo for defendant grante<*« to 
have tiled a cromi complnhit for 
rcHolesion on which proper Issues 
would have been framed by plead¬ 
ings.—Davies V. Symmws, 132 X\2d 
102, 49 Cal.App.8d 483. 

1. Colo.—Tucker v. Mc<'*oy, 8 Colo. 

284. # 

61 0.jr. p 237 note 21. 

9. Ala,—Thompson v. Leyden, 150 
So. 780, 222 Ala. 81, 

61 CtT. p 237 note 22. 

3. Ala.—Dodd V. Deepwater Coal /k 
Iron Conwratlott, 171 Hu. 788, 838 
Ala. 892-*Chestang v. Dower, 140 
So. 537. 284 Aliu 469, 

JUBmativs rslisf sought 
In suit to quiet title, answer by 
way of cross bill, setting forth mat¬ 
ters on which dnfendanis rsHmi fur 
their claim of title to the lands by 

100 


way of defense to claim ot ptulntlfT, 
as permitted by stsfute, cmild also 
properly seek the itfllnuatlve relief 
of having the purtlen adjudged Joint 
own(*rs and tenants in common to 
Inndft involved and (fmt they he sold 
for dlvlnlon of prec»k,,ijM anomg them, 
-* Hteele v. hYeenmn. 84 Hu,3d 139, 
250 Ala. 885. 

4. A In, Hinds v. hVderal Land 
llfink of New Crlemin, 179 Hu, 194, 
285 Ala. 360 »*lHidd v, tWpwnter 
Coni A Iron Cur}H»rtittun, i?l Ho. 
733, 383 Alft. 393 Met^fUeb v. 

Worcester. 140 Mo. 596, 234 Ala. 
850—('hestang v, Uuwer, 140 Mu, 
537. 224 Ahu 459. 

Assertion of iadepeadeat equity 
.Ma,' Wslling V, <)li\er l^srm Niiulp- 
ment Co., 16 ao.2a 497, 344 Ala. 
074. 

8. Idaho.'-'Corpus OTuris elted iu 
Itexburg lAimher v, Purrlng- 
ton, tl8 l*.2d 6tt, 610, 58 Idiam 
40L 

51 C.J. p 238 note 23* 

0. U.H. .■<ihic» Cil V. Thomte^un, 

C.c.A.Mo., 120 l*\3d 881, eertlomri 
donlod 59 act, U2. 514 tf.H, 658, 
80 L.hkl, 528. 

Iowa.-Miller v, KlUs, 6 N.VV.Sd 82A 
288 Iowa 658. 

Nat. Dank A Trent Co, 
of Oklahoma t'ity v, ituhamm*s 
lleifHt 186 D.5a 619. 199 idcl. 656. 
61 0,J, p 958 note 34. 

7. K.D.—dsster v. Jimter, 87 K.W. 
9(1 879. 

q, Ky*--irunt v. f^sstty, t8i aw. 
8d 948, 997 Ky, 7l6. 

9» Ky.-*-<Crawtey v, Mmokey, 149 S. 
W.9d 171, 988 Ky. 717« 
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Sion by cross complainant but the rule that a per¬ 
son who has no interest in the title to real estate can¬ 
not maintain an action to remove a cloud thereon or 
quiet title thereto, discussed supra § 16, applies to 
a defendant who seeks by cross petition to quiet 
title.^^ 

Jurisdiction. Where, in a suit to quiet title, a 
cross bill is founded on matters clearly cognizable in 
equity, any defect in jurisdiction is supplied, but 
equity will not take jurisdiction to vacate a deed be¬ 
cause it is void on its face.^* Where defendant 
files a cross complaint or a counterclaim in the 
nature thereof to quiet title in himself, equity will 
retain jurisdiction and determine the matter in 
issue even though the complaint did not give such 
jurisdiction;!^ and, as considered infra § 8S, in a 
proper case a dismissal of plaintiff's bill will not 
necessarily carry with it defendant's cross bill. 

Relation to subject matter of original hill. In 
general, a cross complaint can be sustained only in 


respect of matters germane to those of the original 
bill,^ ® and hence generally will not lie to quiet a title 
distinct from that which plaintiff m his original bill 
prays to have quieted However, under a stat¬ 
ute to that effect relating to cross complaints gen¬ 
erally, while a cross complaint cannot be filed 
where the relief sought is in no way related to, or 
dependent on, any transaction on which the action 
to quiet title was brought or does not affect the 
property in issue,!a cross complaint is proper 
where it relates to or affects the property in is- 
suc,!S or relates to, or depends on, the transaction 
involved in plaintiff's original action;!^ and where 
the same transaction is involved it is unnecessary 
that cross complainants have an interest in the 
property involved,and the fact that the relief 
sought in a cross complaint is distinct from that 
demanded by plaintiff is immaterial.^! Accordingly, 
under such statute, defendant may seek a money 
judgment, by way of cross complaint in a quiet 
title suit, where the complaint and the cross com¬ 


ic. tJ.S.—Ohio Oil Co, V. Thompson, 
OXtA.Mo., 120 F.2d 831, cortlorarl 
denied 62 S.Ct 112, 314 U.S. 668, 
86 IiFd. 528. 

Ala.—Zterren v. Deck, 164 So. dCH, 
231 Ala. 328—Sloafl-Shenield Stool, 
etc., Co, V. Lollar, 64 So. 272, 170 
Ala 239. 

11. Okl.—HobortBon v. Knlghten, 
139 P.2d 601, 192 Okl. 678. 
la. Ark.— ^Ijowo V. Cox, 194 S.W,2d 
892, 210 Ark. 169. 

JTurlHdiction of croas bills in equity 
proceedings generally see Biqulty 
S 382. 

13. Ala.—^Horren V. Bock, 164 So, 
904, 231 Ala. 328. 

14. S.D.—Rclcholt V. Perry, 91 K. 
W. 469, 16 S D. 601. 

15. Cal.—AndroBon Co, v, Hogenold, 
184 P. 999,166 Cal. 44. 

Keb.—Corpus «hirlB died la Paw- 
son County Irrigation Co. v. 
Stuart, 6 N.W.ad 602, 600, 142 Wob. 
428. 

61 OXp 238 note 28. 

Helatlon of cross bill to subject 
matter of original bill In equity 
proceedings generally see Bquity 
$ 884. 

Matter held gsranaas 
In action by grantee In senior deed 
to secure cancellation of junior re¬ 
corded deed as cloud on title on 
ground of notice of exlatence of 
senior deed at time of execution of 
junior deed, cross action by grantee 
in junior deed, praying that senior 
deed be canceled, and for general 
relief^ was germane to subject mat¬ 
ter of original petition.—Terry v. 
Blits, 7 BMid 282, 189 Qa. 698. . 

Matter 

In actioa ;to quiet title to lai^ 


a cross petition on promissory note 
alleged to have been glvon by plaln- 
iilX to defendant and his deceased 
sister was not germane to artion to 
quiet title.—O'Shea v. O'Shea, IX N. 
W.2d 540, 134 Neb. 843. 

16. SKy.—Pugan v. Logan, 16 8.W, 
2d 703, 229 Ky. 6. 

61 O.J. p 238 note 29. 

17. Cal.—Thomson v. Thomson, 62 
P.2d 868, 7 Cal.2d 671, 1^7 A.L. 
R. 1. 

Cross complaint held improper 
Cross complaint to quiet title, al¬ 
leging that adjoining owners were 
entitled to mining claims by adverse 
possession, but falling to state that 
claims were part of section to which 
plaintui In complaint clatmod title, 
or were affootod by plaintUTs claim, 
was demurrable as attempting to 
state a cause foreign to subject in¬ 
volved In complaint.—Garrett v* 
Cook, 200 £>.2d 21, 89 Cal.App.2d 98. 

la Cal.—Woman's Athletic Club of 
iSan Francisco v. Anglo Cal. Nat 
Bank of San Francisco, 204 F.2d 
411, 90 Cal.App.2d 860. 

Cross complaint held proper 
In action to quiet title, where 
complaint alleged declaration of 
homestead, foreclosure of trust ddod 
and oommlssionex's sale whidh was 
claimed to be void, cross complaint 
seeking to reoover value of trustors' 
use and occupsaion of property dur¬ 
ing redemption period was author¬ 
ised.—Carpenter V, Hamilton, 147 P. 
2d 663, 24 Oal.2d 96, 168 783. 

19. Cal.—^Martin v. BtaJil, 2$ p,2d 
288, 219 cat 884. 

Seme <%i^y|ac1dpn” iavolve^i 
(1) In geperal.^HE^Canes v, Oottee, 


300 P. 903, 212 Cal. 777—Bradbury v. 
Thomas, 27 P.2d 402, 135 Cal.App. 
•136. 

(2) Cross complaint seeking to 
quiet title to realty other than that 
described In complaint and asking 
reformation of certain documents 
was proper where both parcels of 
land wore involved In one transac¬ 
tion.—Hanlon V. Western Loan Sk 
Bldg. Co., 116 P.2d 465, 46 CakApp. 
2d 680. 

(8) Where defendants’ only con¬ 
nection with property arises from 
contract, cross complaint asking 
that contract be reformed, and for 
damages, Is authorized, since relat¬ 
ing to "transaction” <m which action 
Is brought—California Trust Co. v. 
Cohn, 7 P.2d 297, 214 Oal. 619. 

(4) Action directed at all claims 
made by defendant under written In¬ 
strument cross complaint for dam¬ 
ages was held authorized, 81nce re¬ 
lating to "transaction” on which ac¬ 
tion was brought—Martin v. Hall, 
26 P.2d 288, 219 Oal. 834* 

Ho ^'trsMaotioii^ forth 

Fact that complaint alleges only 
plaintiff's title and right to posses¬ 
sion and sots forth no "transaction” 
is not conclusive of defendant's 
right to file croai oofnptaiht for 
damages under statute permitting 
cross ooihpxalint relating to "trans¬ 
action’^ Oh w^eh action is brought 
—Sdtartln v. Hatl, supivu 

M Cia.^*-43alifomla Trust Co. v« 

Cohn, 7 F.2d 297, 2U CsL 819. 

9L Cal.*-Csrp9ntir v. Hamilton, 

. 147 0«aJd,96, 163 iW 




plaint both arose diit of the same transaction,-- al¬ 
though a mere money demand unrelated to plain¬ 
tiff’s cause of action is not a proper subject for a 
cross complaint Under a statute so providing, 
a de fondant may assert, by cross petition or cross 
bill, any claim, right, title, or interest concerning the 
retd estate m issue which a plaintiff might assert 
in his original petition.®'^ 

HfJ-cct of cross bill or complaint. Whore a cross 
bill or complaint is filed, the original bill and the 
cross bill then .become but one cause,the,court 
has possession of, and will determine, the whole 
case,-® and any attempt to recjuire a treatment of 
the cross complaint ajs a sepuvalc case is unavail- 

ing.27 

Crojts complaint or petition against a codefeiulant 
may be maintaitied in a proper case.^s 

Premature fding, A cross complaint premature¬ 
ly filed is properly stricken.29 

Cross complaint as part of anstver. An answer 
alleging tliat defendant*s interest was will more 
fully hereinafter appear,^' followed by a ctoss com¬ 
plaint seeking specific performance of an agree¬ 
ment to lease, makes the cross complaint a pari of 
the answct*,20 


In acltons other than to quiet title, but anecting 
title to land, defendant has been held entitled to file 
a cross bill or cross complaint to have his title 
quictcd.21 

IFaiver of obfcrtinns. Where a cross complaint 
is filed, praying that title bo (|ine(c‘d in defendant, 
a plaintiff who does not attack it by demurrer or 
motion to strike, but answeis it and goes to trial on 
the merits, waives his right to object that such 
cioss complaitU is not a pioper nietluHl of piocedurc 
in an action to (Juiet tille.22 

b. Sufflcioncy of Cross Pleading 

Tho tufflcienoy of a eroAi ploodlng in on notion to 
quiet title depends on whether It eUten n enuee of ac¬ 
tion; and ae a genernl rule a crone pleading to quiot title 
must set up such facte at are required in an ortoinal 
bill for that purpose. 

In accordance with the rules governing the suffi¬ 
ciency ot cn)ss jvleadings in civil actions generally, 
discussed in Pleading 8§ l(\7A7<^, aiut in eipiity pro¬ 
ceedings generally, discussed in l\t|uity §§ 
the sufficiency of a cross pleading in an action to 
quiet title is delertnincd by whether or not it states 
a cause of actiotr,**^ ^ general rule a cross 

bill or cross comphiint quiet title imist set up such 
facts as are required in an original I>iH or emn- 
plaint for the same purpose.®* H(»wevcr, a cr<»s« 


92* Oral —Kawyer v, SterllnR lioalty 
Co., lor l>.2d 410, 41 CalApp.ad 
715 

Tovmvs contvavy vulo wicui 
Ur tUo Hlatutr Uise.uHHrd In the text. 
—^wyer v- Hterllng Uoalty Co., 107 
l\n 440, 41 CalJ^pp.Sa 715. 
fla. tJal.-^Thomson v. ThomHon, 62 

r.ad ut, 7 04a.sd e7i. in A.L,n. 

1-—Moyhr v. QtUffglo, 74 X^ 40, 140 
OiU. 405. 

INU Mo.—®Corton v. Oontry, 2X0 S. 
W.ad 73, 8B7 Mo. 604—^Crawford v- 
Amusomont Syndicate (^o., 57 fil.W. 
3d 551- 

CtaMtooUatlon of SnAmitnur^ 

In iictlon to quiet title by plains 
tUte claiming title to the realty un¬ 
der a truet indenture, court had 
juylediotlon to permit defondanta to 
iUe croBB blU for oanoeUation of in¬ 
denture on iprOund that one who 
exoo^ited the indenture iroM of un- 
Bound mind, that indenture pre¬ 
pared without hlB ooneent, ana that 
he wai induced %p «lan the indenture, 
by fraud and undue ihduenra-*- 
Tounir v. X^oBBgrove, 105 3,W.2d 5X5, 
355 Mo. 304. 

aa^' Aria^Lowe t. Oeaa 104 S.Vir.Sd 
m, 310 Ark. 150. 
mpmmfpk tom ml# 

*J*h«re ie only one oaee in the aq- 
tied in equity; however \nuwny may 
im the partioB or pleadlnifB.— .ChWald 


V. N<}rtlu‘op Aircraft, 115 6.15, 

08 Cal.App.2a 534. 

ad. Ark.—t.owe v. <'(»x, 104 I4.W.3<1 
503. 210 Ark. 160. 

27. Cal.—fmwnid v. Ncjrthrop Alr- 
ornft, 146 I\2a 655, 63 t'al,App.2a 
834, 

98. Okl,--tminh V. AU^xnuUrr, 170 P. 

657, 74 Okl. 250, 

51 C.X p 358 note 31. 

29. Ind.—Tuenburir laind Co. v, 
State, 151 N.W. 580, 78 liid.App. 
887, 

30. dal.—Purat v. Jolly, ,160 I*, 440, 
35 Cal.App. 184. 

3li Onl.—Ip^ubaraky v. (UiavlB, 370 
r. 205,.00 Cai-ApPt 610. 

5l C.J. p 383 note 34. 

Availability of counterclaim or cross 
complaint to qUiet title in actitms 
of ejectment see JSljontment I 63 a. 
Xiia AatBona 

(}> It VM lormorl)'' hold, undor « 

, itatnto 00 providlniTr thnt In nn no-' 
tlnn to rooovor poMMMlon ot prop- 
ortr thoro oouldt b* no oountoroliUm 
•xoopt of likt pr<K>«odtnipi» nnd n 
oountnroinim to nuiot tuio would not 
bo n)»IntninitblA.'>-afolmnohoff t. 
Knhbauffl^ It IMd Stt, 4t Arls. Sit. 

(3) Th^ oututo hu boon oupov* 
o»dod bp a, ototvito twiatliw oo«r> 
totolitim* cfhomtrp, nndbp whM it 
to hold! tiMt In «n notion to daiot 


m 


iiud rm*ovor potcuuutlim <if rt'ot* 
ty, (Miunton'toliii ti> titb* iin 

III** thixiry at n(l\«‘rN« In 

Min. r«. V. Itl f'.su ««», ns 

Artu, 644. 

38. (*nl,'■ Johniion v, Tnylnr, tt i*. 
»»!», m t'ni. 301. to f*U.A.,N.«.. 
Rlt. 

83. ' Okl. Oro»m, V. 71 P, 

Sd 733. m Oki. 4X0, 

Croon ploodisirn hold ooUKotont 
Oivl." Mnrttu y, Itoit, so |^R^I sox, 
318 Onl. 3$4. 

rnd.--a»oyor v, Iwnn. 04 N.lircl fi»l. 
118 tnd.App. 603. 

Orooo plondlaim hold iwmOlaUnt 

t,'nl.«.Mnrtln v. Mult, 3« l»,Ba 3XX, 
818 Col. 884. 

(,)kl.«-r}FOM» Y. litttohinii, 71 I'.Sd 
783, 180 <»(l. 480, 

84. Tax.--'IT ttitnolty v. .r.tfn'y. Civ. 
App., 988 M.W. >11, 

01 <U. p 388 noU 80. 
noodtatfn hold MiMont 
AIA>~-Ilood V. itolUiTKtt, 100 do. TOO. 
U8 Ain, 088. 

anl.>-d»ity V. lOoniHM, 140 I'.Jd 141. 
88 Cnt;Apfl.M 818. 

Wo.<MrMkor V. lAinnr, 140 il.w.8d 8t. 

It aj, p 888 npto tl rdt. 

WMdhMw hnui temuKotodt 

AIo.<-«#1oy4 V. AndrriMt, >0 lio.3d 881. 
848 Atn, SOL 

Ot Of. p m aotn 80 to}. 
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complainant need not allegfe a demand, since he is 
not the moviiipf party, but is brought into court by 
plaintiff, and challenged to litigate the matters m 
controvcrsy.35 Where a cross complaint is equitable 
m nature, the sufficiency of the pleading will be de¬ 
termined in accordance with equitable principles.^® 

While it has been held that a cross complaint must 
be good within itself without aid from other plead¬ 
ings in the' cause,37 it has also been held that such 
pleading may be aided by the allegations of plain¬ 
tiff’s petitioii.38 Where defendant’s cross pleading 
is otherwise sufficient to warrant the quieting of 
title in him, the fact that he incorrectly names the 
character of relief to which he is entitled will not 
defeat recovery and, where defendant*'S pleading 
contains all the essential elements of a cross com¬ 
plaint, the fact that it is called a “counterclaim” does 
not determine its character or affect the rights of 
the parties.^® 

MiiUifariotisncss, A cross bill to quiet title under 
the statute is not multifarious because it seeks relief 
beyond that provided by statute'll or because the 
various defendants do not have the same measure of 

intcrcst.^3 

Consistency with, ansivcr. A cross bill will not 
support affirmative relief if it is not consistent 
witii defendant’s answer to the original bill.^3 

Defendant*s title or interest, 'The cross complaint 
should contain adequate averments to show title 
in defendani^^ However, ordinarily it need not set 
forth the evicl<incc by \vhich cross complainant esr- 


pects to prove his tilled® or the source and chaxactor 
of his asserted right nor need it set up title to 
all the property described in the original bill.'^'^ 
Nevertheless, although an action to quiet title is 
essentially equitable in origin and nature, as dis¬ 
cussed stipra §§ 1-6, a counterclaim to quiet title in 
defendant should disclose whether the title so 
claimed is legal or equitable,'^® and, if an equitable 
title is claimed, all facts which go to maintain it 
may be shown.^® If an equitable interest in defend¬ 
ant under a contract of sale is alleged, defendant 
is not entitled to a judicial declaration of such in¬ 
terest in the absence of an allegation of facts show¬ 
ing the fairness of the contract and the adequacy of 
consideration,®® as well as an averment of perform¬ 
ance by defendant of conditions precedent.®^ 

Possession in defendant need not be alleged, 
since the court would have, and could properly exer¬ 
cise, junsclictioii of tlio whole controversy for the 
purposes of ((uieting the title®® and determining the 
right to posvscssion,®’! especially where there was no 
denmrrer to I,he cross action for failure of the 
petitioner therein to allege that he is in posses¬ 
sion.®® 

Plainiif}*s adverse claim. Although it is not 
averred in express terms that plaintiff’s claim of 
title is adverse to that of cross complainant, it is 
sufficient, on demurrer, if facts are alleged showing 
such to be the case.®® Moreover, it has been held 
that a counterclaim to quiet defendant’s title is suf¬ 
ficient although it is silent as to plaintiff’s claim, 
since that is shown by plaintiff’s bringing 

I r ' I ' 


36. Ind.—-Pookcr v. Mahonoy, IIC 
67, 64 Ind.App. 500 

36. Wash.—-John Haneoek Mut, X^lfa 

Iftft. Co. V. 06oWy, 83 P.2d 221, 300 
Wa«h. 267, 118 1484. 

Taadav pf amotmt adxaittadly dU6 

(1) Atlfttfation in , morts^ffer's 
cross complaint that mortgnD;or 
stood toady and wlUinsr to pay 
amount of mortsrare with tntoroHt 
wa« Murtlolont, as aKoinst <*ontontlon 
that mortifasfor must mako furmiU 
tondet of amount of monoy admit-- 
todly due ’ on luortghgo «tn«o, oronn 
comlplaint beipsr oquitablo In natur(', 
mortgagor, if rellj^f'* should bo ac¬ 
corded to. hlihi would be reciulrt*d to 
do equity.—Jfohn Xiancook 

Ins, Oo.' V, Gfootey,' mip^ 

(2) i^acossity of tendop In equity^ 

procysedinrs g'enorally. .under maxim 
that, he who seeks squiiy must do 
equity, ses I 111 ^ 

37. / lnd.-<totisrer m Miner, 4 K.SL 

800, 104/Xn4L 696L ' > 

38. Tex.-^n;tmaf Vy/. Aiamio 

Co., m m. 112 Tex. ^44. ' 

38, Tex.-.4MtttiMr^ UUSJMO 'Kat 


Co., Civ.App., 01 S,W.2a 781, af- 
flrmed 118 S.W.2d 208, 132 Tox. 44. 
Fteadlatf ssehlxir removal of cloud 
on title was hold Hufllelont to au¬ 
thorise Judgment qulsttnflr title,— 
DUtmar r. Alamo ITat Co*, supra* 

40. tnd.—^MoClanahan v. WUllams, 
36 K.B. 807, 188 Ind, 30. 

41. Ala.—Smith v. Bhodes, 00 So. 

, 340, 206 Alai 400. 

48. Ala.—^mith V. Ithodes, supra* 

43;. AiW—Bohan v* Frtodman, 118 
So. 538, 210 Ala 478. 

Consistonoy of cross bill with an*^ 

. swsr in .equity prooetdlnts irsnerv 
oily see i^uity j 886. 

44. ’ Mo,—Stevens v.^ FlUpatWok, 116 
' ’ aw. 61, 216 Mo, 708. 

6l oy. p 880 ndte 41** 
Ptoudlhg»hsld'SuA<dstt ^ ^ * 

Ala,—Steele vr rreetnah;' 84 ’So.2d 
180, 260 Ala. 880. 

61 aj. p 280 nnte il M* 

45. Idaho.—Bacon v* itlcui! ^6 p. 

, 6a,i4,t<Mih?ioT, ;• / 

4 /Bm A 8 af-iy>rettnsa v; Whitsi, It Sw. 
t ^ 41, 101 Ala. 274. ^ / 5 • 

iQifi 


47. Ala.—Smith v. KIu)(1(»h, 00 So, 

840, 206 Ala 460. ^ 

48. Tnd.—Sawyer v, Kleino, 82 NMO 
: 2d 683, 118 IndApp* 610. 

49. Ind.—Sawyer v. Kb'-ine, supra. 

50. " Cal,—^Archer ,v, Mlllor, 230 ,P. 

, , 02, 73 iCal.App. 078. 

51. Cdl.—Archer v, Mliler, supra. 

58, Oa—Terry v, Bills, 7 {l.W.Sd 

282, 180 Oa, 008. 

ICan,—Axo v. Wilson, 00 jfe*.2a 680, 
lib Kan, 704. , , . ' 

61 C.y. p 230 note 4‘7. ' 

63;*' da—^QrtT v/ IDins. 7 S,l6.2<t 
1 282, 180 Oa‘008. \ ' ' 

54. KAn.7r-Axs, V. T^iTUson,, ^^.2d 
■ to 

qs. Oiu-^«rry'v. '7 •B.n.Sd 
W, 189^0^ 698.. j , , 

ot obj«otiAn thM pli|lntU|;,)B 
'. fltttt to aulot tltlo Boi tn pot*- 
, ••• T'kl, 

j 4fl9^I0'8',£»;t 1*7. ... , 

m." wai>4r*«8aoa v.' mkm 48 vr. 

. ««9,'7« TTn.. m. > 
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c. Fl«adin(s in B«ply to Oross Pleading 

Where new leeuee ere raised by a cron pleading, the 
court may permit the plaintiff to plead defensive matter 
by reply or answeri: end where an answer Is required 
and not filed the oroes bill may be taken as oonfeseed. 

Wlicre dcloiukiit raises new issitos by a cross 
complaint, the court may pciinit plaiiitiiT to plead 
tlcfaisivc nialUT by way of loply to the cross 
complaint,®** or liy way of answer,®# even after sub¬ 
mission o£ the case to the court.## Where an an¬ 
swer denied that the petition stated facts sufilcient 
to divest defendant's title to land conveyed to him 
by a third person, and, after plaintiiT liad replied liy 
a general denial, clefendant filed a cross bill alleg¬ 
ing his purcliase from such person, and the trial was 
had as tliough all the issues were joined, the reply 
has been held properly treated as answering the 
cross bill.*i Mi^erc an answer to a cross bill is 
required, and none is filed, it is pniper to mter an 
order taking the cross bill as confessed,## provided 
cross complainants so request.## However, where a 
cross complaint is unnecessary, in accordance with 
the rule discussed supra subdivisum a of this sec¬ 
tion, plaintill’s failure to answer a "cross com¬ 
plaint” docs not authorize the entry of a default 
against him.## 

What may be pleadfd. Where defendant files a 
cross complaint, plaintiiT, as cross defendant, luis 
the right to set up any equitahio defense which he 
has as an adverse claim as against cross complain¬ 
ant’s suit to quiet title.#® If a cross complaint 
against plaintiff and a codefcndont tenders new is¬ 
sues, plaintiff may, hy answer to the cross complaint. 


set up the defense that he had, Iwfore the filing of 
the cross complaint, acquircii the title of the co- 
defendant;## and where defendant seeks to fore¬ 
close a mortgage hy cross bill, or counterclaim in 
the nature thcrwif, plainlitf is cntitiwl to set up in 
bis reply any defensive matter which c«»uhl have 
liecn pleaded bad defendant filed a cumplaint fur 
fotecluburc of the luorlgage.#? 

Setiittff up claim for iiuproivmt'Htf, Where de¬ 
fendant interposes an answer in the iiatnrc of a cross 
action in ejectment for recovery of possesswm, and 
plaintifT in reply sets up n claim for imptoveinents 
in case defendant establishes his title, the matters 
so set up constitute no i>art of plaintitT's ease in 
chief under the complaint, hut are only defensive 
to defendant’s cross actitm.## 

§ 71. —— Counterclaim 

It !• SMarally hald that matter may be pleaded at a 
eeuntarelalm In aulta to quiet title If It conatitutea a eauM 
of action In favor of the defendant ageinai tha plaintiff 
and It germane to, or oennoeted with, the aubteet of 
the plaintiff'# action. 

Onmterclaims are proper in actions to quiet 
title;## and the rules and statutes Kuverniitg couH' 
terclaims in civil suits generally, (liseusNed in t*lesub 
ing §8 1(17-176, have been held to apply to suits to 
quiet title.## AeeimUngly, it is generally held tliat, 
in actions to quitd title or remove a rtoud, matter 
may be pleaded as a eountereliiim if it eonstitutes a 
eattse of action in favor of defemlant against plain- 
UfT, and is germane to, or conneetisl with, the suth 
ject of plaintiff's aetion;## and, even where such 


M. ArtE,—'noborta v. Ilurpott; ISt 

&W.M STS, SOS Ark. SS6. 

90 . Cat—WlUtama v. Itrlibavd, SS 

l>.sa 6ST, 3S Clal.APt>.Sd 6SS. 
oa Ai4c.-4toborta v. Buriret^ ISl 

aw.td S70, SOS Axft. sso. 
n. Mlehr—Stovona v. Fltspatrldc, 

as M’.vtr. soo, lao Mtoh. ss. 

M> KidL—>Kaaaottgor v. I>atar, SS 

KW. SOS, ISO sueb. S3. 

SI. Mo.—gtevana v. Vltapatxiofe: IIS 
B.yr. 51, SIS Mo. TOS. 

M> Oal.—OrottOB T. Teunsr, US P. 

Id lOOS, 48 OaUpp.3d 45S. 

M, Otlr-OOUUanui ▼. Hrbbard, SS 
PJd 157, SS OaLApp.Sd 580. 
a. OaL—4t«wl«r V. Savia, 157 P. 

left, ft4 <WUABP. 184. 

7. Or.-47ai>na v. Sbpa, 165 P. 511. 

tftOr. soft. 

t, ftttaib—Mttoltor v. Jraokaoa, 40 
M.17. 605. SO Mbm, 4S1. 

K ICO.—Cftatk V. RaolMnnaa, 14S 
•.W.Sd 35, 545 ftCo. 455—Claik 
Peal Pstaia Oo. w OUt Vratta lav. 
Co., 75 aifJdlftl, «|5 aCo. Uft7. 


7a Mo,—Clark Rnal Mnlatn Co. v. 
Old Trails lav. (ki., 70 n.\\'.ad SIS, 
S85 Mo. 1337. 

71. N.l>.—46imnne Htata Hank v. 

Anton, ISO M.W. SIS. 61 K.U SOS. 
61 <XJ, p SS6 note II. 

Countrmlalm iHurrrd by timiUtiuin 
aor iiupm | 4S. 

OonatoMlalaui bold pu^oot 
(1) In KrnenU. 

Mo.—<iiai4c Real Hstata Co. v. Old 
TnUla lav. do., 76 B.W.Sd S5S, SS5 
Ml). 1387. 

M.r.—Union Slurry Co. of New Toifc 
4k JOrookiyn v. MUrehlld, 17« N.7 J. 
351, 105 Xiao. Sft4, ravmMid oa 
otbrr crounda Its Vt.XJL 186, 101 
App.niy. Itft. 

WlA—<7arvla v. PoidE, 11 Wta. 74. 

(I) Whovo enmtoo of Innd loom 
amntor havinar eutstiuidlaar aiatiwt 
Mm a voM jwlgmant bHaga blU ta 
oqnlty to oaaool Judgmoat aa o(oad 
on tttia to land, grantor bmp auUn» 
tain oonatotoWak to hAVo void judg- 
BMns not a«ldo.-d*irotoottvo Koidlng 
OorponrtioB v. Cornwall Go* m g» 
IHU7 Vl».Sftl 
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(S) cHimpUUnt Ub Imvift n 

to ilofitiMtiuit Uy trim^ 
in imnkmntoy of ik ntnintitf 
tfiwiit void oitd M*fn»v«*ti on 
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forth IntofMitii of dofondniit ov«*n In 
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wnn ontItlfHl io (*ountfrc*liilm for |wr- 
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aOS, 409 111. 599. 

(4) fitatuto permlttlnic r<*tH*vftry 
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matter is set up in the answer and may be a complete 
defense to the cause of action alleged in the com¬ 
plaint, It may also be pleaded as a counterclaim 
However, matters which do not tend to diminish or 
defeat plaintiff's recovery are not a proper ground 
for counterclaim and it has been held that defend¬ 
ant may not interpose a counterclaim for a mere 
money demand. 

Counterclaims in the nature of cross complaints 
to quiet title are discussed supra § 70, replies to 
counterclaims infra § 72, and the effect of the dis¬ 
missal of the original bill on the counterclaim infra 
§ 85. 

§ 72. Replication or Reply and Subsequent 
Pleadings 

Except In so far as the rule Is changed by statute, 
the plaintiff ordinarily must respond by replication or 
reply to new matter properly pleaded by way of defense 
or counterclaim. 

In accordance with rules as to the necessity of a 
replication or reply in civil actions generally, dis¬ 
cussed in Pleading §§ 185-190, and in equity pro¬ 
ceedings generally, considk'red in Equity § 361, and 
subject to some exceptions, plaintiff must, unless a 
reply is waived,^® respond by replication or reply to 
new matter properly pleaded by way of defense'^® 
or counterclaim,'^^ and not demurred to; and unless 
he docs so the answer will be taken as truc.*^® How¬ 
ever, under or without reference to statutes so 
providing, a reply to affirmative matter in the an¬ 


swer is frequently unnecessary, generally on the 
theory that such matter is deemed to have been 
denied without a reply.*^^ In any event, matters put 
in issue by the complaint and the general denial 
thereof in the answer are not required to be denied 
by a reply.®® So an answer alleging affirmatively 
that defendant is the owner, and setting out the 
source of his title, merely makes an issue as to 
title, and docs not require a reply,nor need 
plaintiff reply to a counterclaim unnecessarily 
pleaded.®^ The failure to reply where a reply is 
unnecessary does not constitute an admission of an 
allegation in the answer.®® Under a statute so 
providing, where the defense is founded on a written 
instrument, such as a deed, which is contSiincd in 
the pleading, the genuineness and due execution of 
such instrument arc deemed admitted unless con¬ 
troverted by a verified denial.®^ 

Pleadings in reply to cross pleadings are con¬ 
sidered supra § 70 c, and the use of a demurrer to 
attack a reply infra § 73 a 

Rejoinder. Where the code docs not provide for 
a rejoinder to a reply, an allegation of plaintiff’s ti¬ 
tle pleaded for the first time in the reply is deemed 
to be controverted,®® 

Rcq%i,isiies and sufficiency. The general rules as 
to the requisites and sufficiency of a replication or 
reply, discussed in Pleading §§ 193-201, are ap¬ 
plicable in actions to quiet title.®® Thus the reply 
must not depart from the cause of action stated m 


creed In it, plaintlfc havlne: dls- 
lulssod petition could not rooovor by 
way of countorclaim allogod un¬ 
earned premiume on insurance on 
ground that defendants fraudulently 
converted thorn, since such alleged 
fraudulent conversion did not arise 
out of transaction set forth in an¬ 
swer and was not connected with 
subject of action, which Is title to 
property,—Clark Real Hlstate Co. v. 
Old Trails Inv, Co., 7ft S.W.Sd 888, 
885 Mo. 1887. 

(2) Other oounterclalms held not 
proper see 51 C.J. p 235 note 81 tb3. 

72. Minn.—CfrifCLn v. Jorgenson, 22 
Minn 92. 

N.D,—Farmers’ State Bank v. An- 
, ton, 199 N.W. 582, 151 N.B. 202. 

73. Cal.—California Trust Co. v. 
Gustason^ 101 R2d 74, 15 C!al.2d 
268. 

74i Cal.—California Trust Co. v. 
Gustasoto, supra—Hanes v. Coffee, 
800 F. 962, 212 Cal. 777—Hoytt 
Const Co, V, White, 168 F.2d 82, 
7X Oal.App.ld 524. 

51 C.J. p 281 note 8B« 

NJO.^-rFower y. Bowdle, 54 Wr. 


W. 104, 8 N.D, 107, 44 Am.S.R. 511, 
21 L.R.A. 8,28. 

51 0.x P 240 note 00. 

76. NC.—Fcacook v. Stott, 10 S.B. 
466, 104 N.C. 164, 

51 C.X p 240 note 61. 

77. Ky.—Hall V. Mineral Dev. Co., 
104 S.W. 841, 31 Ky.D. 904, 

51 C.X p 240 note 62. 

jan angwer seeking wiftnnative ra* 
lief roQulres a reply under> statutes 
so providing.—^McIntosh v. Foulke, 
Mo., 228 S.W‘.2d 757—51 CX P 240 
note 62 [a], 

78. Ky.—Hall v. Mineral Dev. Oo., 
104 S.W, 284. 81 Ky.!,. 868. 

61 0.x p 240 note 63, 

79. Cal.—Crofton v. Toung, 119 F, 
2d 1008, 48 Oal.App.2d 452. 

61 ax p 240 note 69. 

80. Cal,—Crofton v. Toung, supra. 
61 ax » 240 note 64, 

Attxsnatiye allegation In answes 
was held in fact merely a denial 
and amounting to the general issuer 
so that no reply was necessary.— 
SmJm t'. MUoImU, »|| 601^, 40« 

III. 180. ‘ , 

10 ^ 


81. Ky.—Irvine v, Irvine, 89 S.W. 
103, 28 Ky.L. 202. 

82. Wls,—Sloan V. Rose, 77 N.W, 
895, 101 Wis. 528, 

88. XU.—Scales v, Mitchell, 92 
2d 665, 406 Ill. 180. 

84. Cal.—Ilutlcr v. Stratton, 212 F. 
2d 43, 05 CatApp.2d 23. 

88. OkT.—Pimm V. Waldron, 244 F. 
87, 118 Okl. 6. 

86. Utah—^Huntsman v, Tluntsmaii, 
192 X^ 368, 60 Utah 609o 
51 0 X p 240 note 60. 

Defendant's assertion oy Ugel title 
Whoro dofondartt, In action to 
g,ulet title, assorts legal title, plain¬ 
tiff may, by reply, set up facts, en¬ 
titling him to eauitahle relief.—Tet- 
sltigor V. Hardy, 6 F.2d 219 , ox 
Mont. 9. 

Fleading estoppel to assert title 
Since, in prooeodlngs to quiet title, 
estoppel in pais to ansert title Is an 
eauitabie d^ense, it can be prop¬ 
erly presented in reply to aihrmatlve 
allegiltlotts of title in answer,-*— 
Rains V. Moulder, 90 S.W.2d 81, 888 
Mh, 276. 
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llie complaitit.s*^ Moreover, where in an action to 
determine adverse claims defendant asserts 
title, plaintiff may in his reply plead facts showing 
an equitable title which ought to prevail over de¬ 
fendant’s title A reply is not insulTicient be¬ 
cause It denies on information and belief an answer 
setting up a recorded deed, where it also alleges 
facts which render the deed invalid.*® 

Admissions by reply. Rules governing admi.s.sions 
in replies and their construction, scope, and effect, 
in civil suits generally, discussed m Plcailing §§ 
202-205, have been applied to replies and replications 
ill suits to quiet titlc.®^ Thus setting up the statute 
of limitations by way of reply in an action to quiet 
title docs not admit the validity of the title to the 
adverse party.®^ 

§ 73* Demurrer or Exception 

a. In general 

b. Grounds for demurrer to bill or com¬ 

plaint 

c. Scope and effect 

d. Hearing and dotcrmuiatioii 

a. la Oenoral 

Rules aoverntn0 demurrert to pleedlhgt In Olvit ae* 
Iona gonerally apply In aetlona to quiet tltloi 

Rules governing demurrers or exceptions to plead-* 
ngs in civil actions generally, discussed in Ploading 
§ 211-274, and in equity proceedings generally, dis- 
ussed in Equity §§ 261-300, have l)cen applied in 
ctions to quiet title.®* Thus the objection that the 
verments of the complaint arc contradictory must 
e taken by special demurrer rather than by general 


demurrer However, advantage may he taken hy 
demurrer of all matters which go io the iuristliction 
of the court, whether or not specially pointed out 
in the demurrer ^ and it has been held that an oh- 
jeetion that the hill showed only a sciainhling, and 
not a. pcaceahU‘, possession need not be taken hy 
special demuncr, luit is sufficic'iitly raised hy a gen¬ 
eral denuirrcT.®^> Ft is iinproptT practice, wlieie the 
bill gix'os a history of plaintiff’s claim, to demur to 
a part and answer to part thereof; hnt, as a wlmle* 
it either does or does not show title, an<I, Jis a whole, 
should be denmned to or answcre<l.®^ 

of demunrr. Where in a suit defendant 
lemlers a peremptory exception that then* is no 
cause of actiem because defendant was not iti posses¬ 
sion. and the exception is referred to the nuTits 
without i)rcjudlce, it is not waived hy an answer in 
which it IS expressly reserved.®*^ 

PemurnY to ans^iYt. Rules governing <lemitrrer» 
generally have Is'en appliecl to denuuTers to an¬ 
swers.®* Tints a demurrer is not available to attack 
an answer, where the answ(‘f raises material issues 
of fact requiring a trial of the actum,®® or on the 
ground that the allegations of the answer showed 
title in plaintiff and not in defendant.^ 

Dmurrer to disclaimer. A clisclaimer is not stib- 
ject to demurrer.® 

DemurnY to cross bill. Rules governing demur" 
rers generally have been held to apply to tleimirrers 
to defendant’s cross hill.® 

Demurrer to reply. It is error to civerrule a de¬ 
murrer to ti had special paragraph of a reply, al¬ 
though proof of the facts therem might be udmis- 


^ Colo.—Webber V. Wannemakor, 
8d X\ 780, 39 Colo. 48S. 

. p 240 note 71. 

•ply hold not atpartnya 
tab.—^tJtaU Ijoad Co. v, Piute Coun¬ 
ty, 06 l\id 1100, 92 Utah 1. 
aj*. p 240 note 71 Cel. 

. Minn,—Carrey v. Nelson, 242 
IV.W. 10, 180 Minn. 487, 

Colo,—Soott V, Stuthoit, 146 p. 
roe, 6$ Colo. Uo. 

nt—Scales V. Mitchell, 99 N.M. 

Id ees. 4oe in. i2o» 

ply held not to oontaln opnoes- 

Ion 

Shaker v, Lamar, 140 S.W.2d 

1 . ^ ‘ 

r: cananan, 49 

>wa f 

Oei.—Keener r. Miller, 19 p. 
flj,,77 OaJ. m 

Cal.—Heoeor v. Miller, supk'a. 


04. III.—Wfdhf*ri*H V. lObtTle, 14 N. 

K. 676, 123 III. 060. 

61 C.jr. p 201 note SO. 

05. Ala.—Whitit V. Ootner, 64 Bo. 
114, 170 Ala. 324, 

08r Mien.—Oatchot r. Ooean Bprfnics, 
84 So. 146. 

07. La,—Crals v. Lambert, 11 So. 
464, 44 La.Ann. 886. 

98, Neltjre v, Severson, 43 
N,V7,2d 149. 266 Wl». 628. 

99. Cal,—Coons v, Thompson, 171 
P.2d 443, 75 Cal.App.2d 687. 

Wls:—Noliao V. Bevemon, 42 K.WJM 
149, 266 \m 628. 

1. Utah,—Duncan v. Hemmelwrlfht, 
186 F.2d 966, 112 Utah 202. 

Motion for jndittsnt on pSeadlnfa 
is proper method of ratslnr the 
queetloib—l>unoni!i w Hemmelwrli^tv 
supra. 

g *, lad.^MaAdsms V. tiottoia 16 M, 

». 628, 118 SSTl 

61 O.J. p 281 note $7. 
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8« A1a.»-Hoyd V. Antlresif, 96 gt>.2d 
881, 246 Ala. 861. 

Matter not apparent on faee of tdU 
In suit tpr qulft title, 'Whore de¬ 
fendants* <iroM blU, averrtns a claim 
contrary to that of plaintiff, did not 
affirmatively hliow laehsN on the 
part of defendants In asH««rtln»r thsir 
c*lalm, drwurror hy pliUntilt could 
nut raise that drfrnnt^.^ gf^ule v. 
PYarman, 84 Bo.8d 129, 266 Ata. 286. 

Bttrplusaye 

tVherr cross bill ctonialntiU allo- 
irattons requisite for statutory btit 
to quiet title, It would not tsi de¬ 
murrable because it went further 
and stated source of complaiita»t*n 
tltl«» even though additional allega^ 
tione show no title in complainant. 
•<-491oyd V. Andress. 20 iOi-2d 121, 246 
Ata. tot. 

BemstsviV fee aoeidsdes of pasties 

iMiA vMvwiy 0 wi wm< 

y, KlMt, lU WM til. 
it ati.AppM tii. 
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siblc uiulcr the general denial pleaded in another 
paragi^aph thereof.^ 

b. Grounds for Demurrer to Bill or Complaint 

A demurror lies to determine whether sufficient facts 
to constitute a cause of action are alleged In a bill or 
complaint to quiet title or remove a cloud. 

In accordance with rules governing the use of 
demurrers to bills or complaints generally, the ques¬ 
tion whether the matters alleged m a bill or com¬ 
plaint to quiet title or remove a cloud arc sufficient 
to constitute a cause of action should he presented by 
a demurrer for that reason.® Thus a demurrer lies 
where a want of necessary parties is disclosed by 
the bill itself,® where the bill fails to allege that 
there is no suit pending to try title,^ or where it 
(loos not contain an offer to do equity, whore such 
offer is necessary*® 

On the odicr hand, a demurrer will not lie a.s 
to matters alleged in a complaint which arc not 
required to be alleged, since such allegations arc 
mere surplusage,® or as to matters not disclosed on 
the face of the or as to matters as to which 
there is some ambiguity or uncertainty,*11 and a 
demurrer is not available to attack a complaint 
which is in the language of the statute.^® 


the bill fails to sho'W clearly when complainant ac¬ 
quired title, a special demurrer on the ground that 
complainant’s equity is barred by the - statute of 
limitations will be overruled.^® A defendant can¬ 
not demur as to matters which do not affect his 
interests 

Multifarioiisncss or misjoinder of causes of ar- 
tion is ground for demurrer.^® However, plain¬ 
tiff’s pleadings are not demurrable because they 
show th.at there arc other persons holding outstand¬ 
ing titles, and that ipalcing ihom parties w^nild 
result in a multifariousncss of properties and par¬ 
ties,since it is no concern of defendant that there 
arc other outstanding titles which might constitute 
a cloud 

Defects in fotm A hill which shows complainant 
to he entitled to relief is not demurrable because 
it is impcrfiictly drawn nor will a demurrer to 
the bill for want of sitfllcicnt facts reach a defect, 
if any exist, in the prayer fOr relief*^® 

Matters rclatinf^ to plainiiff*s title or interest. The 
failure of plaintiff’s pleading to contain, matter as 
to title required by statute to be ajlcgcd is a ground 
for a special efemurrer,®® Sp also, a complaint lu a 
suit to quiet title which shows on its face that 
plaintiff is not the owner of the laud in issue,®^ or 


4, Xnd.—^Tackson v. Neat, 35 N BJ. 
lOai, 13B Ind. 178-^-W:wnodl« v, 
Caldwell, 46 Ind. 163. 

5. Cal —Wphralm v, Wcstropolilan 
Trust Cld. of Cal., 172 1* 2d 601, 2« 
Oal.2d m. 

III.—Shoatr V Splndlor, 171 N.BJ. 632, 
339 Til. 540. 

51 C.J. p 230 note 64. 

Pleading' held demttrf ahXe 
Cal.—Powell V, l4unplon, 86 P.2d 
496, 80 Cal.App.2d 48. 

Pleading'g held tio «tat* oauM of 
tloa 

Kawu^SUphena v. (BWwell, 126 P.2d 
489, 156 lean. 491. 

W.Vtt.—Amick V. Caul4y Cool I^and 
Co., 104 S.n. 208, 110 'W‘.Va. 486. 
e, Attch.—IloweU ^ v. Kerrill, 30 
Mich. 282. 

7.' Ata.—^Browtt V. Peagtn, 67 So. 
20. l74'Alk. 438. , 

Necessity of suoh ailojratiOxi see su¬ 
pra J 68. 

a illa.-^oss-fthomeld Steel, etc.* 
Co. V. Alabama ITnIv., 30 So." 488,' 
18D Ala. iOHr-rCkdder Ameficah 
39Veehold Land Mort|r» Cov, 12' So. 
775, 9f Ala., 281. 42 Am.S.;R. 68. . 
Ned^Oity futul' ouAdtiMiby of 'offbr 

9., Ala<^--<}ampbetl Bioe,, 11 8o.2d 
38J8,’24d.Al%144'. 

VhUditj and ettflloieitoy of nraiil. 
mtnte of title of 4 edMi9kdBdh<^«4n 4 


euit to quiet title could not be teeted 
by demurrer to the bill iUed under 
the statute to qutot titlo, even 
though the hill wont furthet* than 
the statutory averments and under¬ 
took to Htate the sources and muhi'* 
monts of oomplainanVs title.—^Ven¬ 
able V. Turner, 183 So. 644^ 236 Ala. 
483. 

10 . Ala.—Grayson v. Hoberts, 166 
So., 662, 229 Ala. 246. 
tiaohes 

Where bill to quiet title did not 
dlHclose laches, demurrer on such 
ground was property overruled, sli^ce 
dof(mse must be made by plea or 
answer in such case. 

Ala-—Grayson v. Xtoborts, 166 So. 

. 662, 229 Ala. 246. 

,Tex.—Pattoraoh v. Shell Petroleum 
Ooi^po'ration, CiV.App., 143 S,W.2d 
208, error dismissed, Judgment cor¬ 
rect, 

i ' 

IL C«a.—Broome v. Lants, 224 P<, 
709, 211 Cal. 142, certiorari' denied 
' X4uCit» V. Biroome, 62 S,Ot..8f 284 
. US. 621, 19 l<.Bd. 630. , , 

soi u i d s ri es of, property 
: Demurrer on ground that plaintiff 
was seeking to quiet title* to land 
not 'Within boundaries 4260fil^d in 
patent under which plaintiff'blahned 
'was held properly* ovan^it^' trhtM 
'p4t4ttt> w4i v. 

♦Lants. 294 P. 709, 211 Cat/Uf^ ogr- 


tiorari denied Lants v, Proonie, 62 
S.Ct. 9, 284 U.S. 621, 76 li.K(l. 630, 
19. N.M.—Lamport v. Tldwoll, 71 
I»2d 69, 42 N,M 12—Kmibel v !«;»- 
oudoro, 266 P. 633, 82 N.M. 311 

18. U.S.—-Union l>no. JL Co. v. Mol- 
er, C.O.Kan., 28 F. 9. 

14fc,, Cal,—Ulodgott v. Trumbull, 257 
P. 199, 83 Cal.App. 6CG. 
acisjolnder of parties 
Fact that complaint against ven¬ 
dor and agbnt to quiet title and to 
recover damages improperly ioin^d 
agent was not ground for domurrtir 
by vendor whose Interests were un- 
arfected.—Blodgett v. Trumbull, su- 
pro. , 

16. Moi—^^Downing v.* Anders, 202 fL 
W, 297. . , 

61 ax p 231 noto 68. 

10. ‘Colo^-MltchOU V. Khott,' 06 
336, 48 Colo. 136. ’ ^ 

it;, ColOr-OMUttcheU v. Knott, swprqt) 
10. ACloh.—Damcmth % Klnok,« 29 
Mich. 289. . sv ♦ ; 

19. Xnd.—-fltrlbling v. BrouRher, 79 

, lii«, gsSl ,/ ,• . 

80. . V, OV<a«t?e«V ,38 

So.M 888, 808 Mlia. 488. , 

SwMleuMB.* of ttl8o 

tfabrai' 

' 

Ita. r. MotropoUtop 

j I ir8'*»;8d m, 882 

’ Ckl-ta 884. ' 
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has no interest therein '«^hatever,22 is subject to de¬ 
murrer; and wlierc, in addition to alleged owner¬ 
ship in fee, the facts which constitute the title are 
also set out, and such facts do not show title, a 
demurrer to the bill will hc.23 Where complainant 
is seeking affirmative relief, based on a patent to 
land, defendant may atljick the validity of such 
patent by demurrer, on the giound that it is void 
on its face, without first showing that he has an 
interest in the latid.^^ A general demurrer is not 
available to raise the objection that, although title 
was once in plaintifT, as alleged in the complaint, 
defendant has since acquired a superior titlc.^S It 
is not a ground for demurrer to a complaint which 
is essentially one to remove a cloud fiom title, 
rather than to try title, that a question of title is in¬ 
cidentally involved 

Want of possession in plaintiff. Where possession 
is necessary to sustain the action, a bill which fails 
to allege that plaintiff is in possession of the land 
in controversy,2'? and that such possession is peace¬ 
able, if peaceable possession is rc<inirod by statute, 
or fails to show who is in actual possession,29 or 
shows that defendant is in possession,29 is detniirra- 
blc. However, want of possession is not a good 
ground of demurrer to a bill by a party out of pos¬ 
session, claiming title to the rpalty as rcmaiiidcnnan, 
pending possession of the life tcnant^i 

Want of proper averments as to cloud or adverse 
claim, A bill to remove a cloud on title is demur- 
•ablc or objectionable for failure to show the exist- 
mcc of the cloud, 22 or to allege the facts which 
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show the apparent validity of the alleged cloiul, and 
also the facts showing its actual invalidity.23 Qn 
the other hand, it has been held that a bill which 
shows that the grantor m a deed constituting the al¬ 
leged cloud had no title or interest wlialcvcr in the 
land is not for that reason alone dcnuirrahlc.3^ 

a Scope and Effect 

General rules governing the scope end effect of de¬ 
murrers to pleadings In civil actions apply In actions to 
quiet title. 

General rules governing the scope and off('ct of 
demurrers to pleadings in civil actions, discushcd in 
Pleading §§ 253 262, have been applied in actions to 
quiet Thus, on deinurrcr to a complaint, the 

sufficiency of the pleading is to be deternuned by 
its allegations, and not by the prayer for relief 
and the fact that a bill contains a special prayer 
f<ir relief to winch plaintiff is not entitled will not 
render the bill demiirrable .27 Matters merely affect¬ 
ing the costs, and not plaintiff's right to judgment, 
will not ho considerecL^H A demurrer to a bill for 
cancellation of a mortgage^ and notes smireil there¬ 
by, because of failure to allege an offer t»y plain¬ 
tiff to do equity, does not present the (iut*stion of 
failure to show that plaintiff had met payments as 
agreed on in the contract,®^ 

Admissions, A demurrer admits the truth of all 
fads w<dl pleaded^® and all inferences which rea¬ 
sonably may he drawn tlicrefrom anti a demurrer 
to a bill or petition should Ik* overruled if the allega¬ 
tions state a caune of action entitling plaintiff to 
substanlially the relief sought.'ta 
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nd.—Ponaldaon v. State, 101 N.Xl. 

4S5, 182 Xnd. 616. 
ntlo in on.* of two plaiAtUf* 

Whore complaint in qulot title ao- 
lon won framed on theory that one 
r the other of plaint Ufs owned prop- 
rty but that platntifts were not Hure 
>‘hlch one owned It, allegatlone were 
uftlolent to avoid a gonoral domur- 
.r,—Tamalpols X^and db Water Oo. 

. NorthwosteriJ Pac. R. Co., 16^^ l>.2d 
25, 73 Cal.App.2d 017. 

U Okl.—Baeoom v, Mexey, 167 P. 
2d 16$, 196 Okl. 288, 

u 361a.—-Brlokell v. ' Trammel, 82 
So. 221, 77 361a. 6i4. 

. p 281 note 66* 

h tr.S.—XiOoKhard v. Asher Lum¬ 
ber Oo., aaicy., 123 F. 480, re¬ 
versed on other grounds 131 F. 689, 
66 C,C.A. 617. 

. tJtah.—State r. 3EloUo, 262 P, 
98t, 71 ertah 91. 

. Vt-H 9 ouUy V. Dennody, 8 A. 
2d 676, 110 Vt 422. 


27. Md—Kelly v. Nice, 110 A. 833, 
14X Md. 472. 

61 C.J, p 231 note 70. 

NeccHHlty and nutncloncy of allcKa- 
tlous as to posMCMslon hoc supra 
9 60. 

£a possession or tuioccupied 
mu Is demurrable if, without 
showing other Krounds for cquttabte 
rollof, it contaiim no alleKution that 
complainant is In poiiannHlon or Umt 
property In unoccupied.—Miller v. 
Akin, 183 N.M. 723, 360 III. 186- - 
3r)leter v. Blue, 279 XlhApp. 637. 
as. Ala,—White V. Cotnop, 64 So. 
114, 170 Ala. 824. 

99. 0.S,—Union Pac. R. Co. v. Mot¬ 
or, C.O.Kan.. 28 F. 9. 

30. U.S.—Union Pac. K Co. v. 3UCel- 
er, supra. 

3L Ala.—Worthlttirion v. Miller, 22 
Ho. 748, 184 Ala. 420. 
n Oal.-rAalwytt v. Oobe, 142 p* 79, 
168 Cal. 166. 
mxdev ikuiitr Miee 
Xfa.—Xdddiek y. Loudah, 62 PaJHsi 
A Co. 402. 


33. Or, • Teal v. (*t>UlnN, 9 Op. 29. 

61 CJ, p 231 note 77. 

34. Fla.* Johnson v. ItiUcer, 74 Ho. 
210, 73 PlA 6. 

3a» Jordan v. Schaefer, 106 K, 

W. 647, 40 H,r). 140, 

36. Jordan v. Hc^haefer, mipm. 

37. Al«u- •T>avi« V. Dantids, 86 Ho. 
797, 204 Ala. 374. 

38. Hdv Jordan v. Schaefer, 106 N. 
W. 647, 40 H,l>. 140. 

39. Ala,—Trl-Htate Couatr. Co. v. 
l^lendshlp liaptlat Clhuroh, 103 So. 
616, 212 Ala. 838. 

ea Kan.—Superior OU Co. v* John¬ 
son, 171 VM 668, 161 Kaiu 7X0. 

61 C.J. P 28X note 86. 

41. Okl.—Myers y. Hami^sii^ 244 P. 
1109» 118 Okl. 268. 

40 . IKaru-^upeirler Otl Co. v. John* 
son, 171 P.2d 688, 111 lean. 710. 

Md,^-«Homowood Realty Corporation 
y. Safe Peposlt 48 Trust Co. of Bal** 
ttmore, 164 A. 68» 180 3Kd, 467» 78 
AJU^It, 8* 

6lCtJ,p28tnote8t 
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Demurrer to pleading good in part. A demurrer 
to the entire bill should be overruled if the bill 
shows a rip^ht to any relief.^® Accordingly a bill 
will not be hold bad on a general demurrer, if it is 
maintainable as to part of the lands described in 

the complaint.44 

d. Healing aiid Betemination 

General rules governing the hearing and determina¬ 
tion of demurrers apply to demurrers in actions to quiet 
title. 

General rules governing the hearing and deter¬ 
mination as to demurrers in civil actions generally, 
discussed in Pleading §§ 264-268, have been applied 
to demurrers in actions to quiet title.^5 Thus, where 
a complaint consists of two counts, one to quiet 
title, and the other merely incidental thereto, so 
that only one cause of action is stated, a general 
demurrer will be sustained if the second count re¬ 
veals a sul^stantial defect or fails to state a cause 
of action.‘*<5 Where a bill to quiet title, joined with 
a prayer for other relief, is held multifarious on 
demurrer, complainant may elect, by amendment, 
the aspect on which he will proceed but if the 
sole equity of the bill is the statutory proceeding 
to quiet title, and the bill is insufficient for failure 
to set up jurisdictional facts, a demurrer to the whole 
bill for want of equity must be sustained, and the 
cause cannot be retained for incidental relief 
equally obtainable at law it Is error to sustain 
a demurrer and dismiss a bill which is readily cor- 
rcctiblc by amendment;^® but, where plaintiff de¬ 
clines to amend after the sustaining of a demurrer 
which is both general and special, he must stand on 
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his pleading as against both grounds of demurrer.^^^ 

On demurrer to a bill involving a question of 
boundaries, or what lands were intended to be 
conveyed by a certain description, which might be 
more or less affected by oral evidence or circum¬ 
stances difficult to set forth in detail in the bill, 
plaintilT is entitled to the benefit of all such extrinsic 
evidence as might be introduced in support of his 
theory on the question under the case made by the 
bill 51 

§ 74. Amended or Supplemental Pleadings 

a. In general 

b. Character of amendments 
a. In. General 

The allowance or refusal of amendments to pleadings 
In actions to quiet title rests within the sound discretion 
of the court. 

The general rules as to amended and supple¬ 
mentary pleadings in civil actions, discussed in 
Pleading §§ 275-338, and in equity proceedings, dis¬ 
cussed m Equity §§ 390-424, apply to an action to 
quiet title or to remove a cloud or to determine 
adverse claims 52 Pursuant to such rules the court 
may, in the exercise of a sound discretion, allow 
or refuse amendments to the pleadings according to 
the circumstances of the particular casc;58 and it 
has been held that great liberality should be exer¬ 
cised in permitting aincndmcnts.5* An order sus¬ 
taining a demurrer to an answer and permitting an 
amendment has been held to be merely a direction to 
flic an amendment, so that the original answer is not 
superseded,55 and a subsequent order striking the 
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43. Cal.—CampboU v. Oonshloar 180 
r. 336, 180 Cal. 213. 

£1 C.X p 232 note 89. 

44. U.$,—Northern Pao. Co. v. 
Kotoerts, O.C.Wl«., 42 F. 734, af¬ 
firmed 1$ S.Ct. 766, 158 XJS. 1, 39 
Xj.m, 873. 

51 C.J. p 232 note 90. 

45. Cal.—^Fphraim v. Metropolitan 
Trust Co. of Cal., 172 P.2d 501, 28 
Cal.2d 824. 

46. Cal.—^Fphralm v. Metropolitan 
Trust Co, of Cal., supra. 

47. Ala,—Cooper v. W. P. Brown, 
etc., Lumber Co., 108 So. 20, 214 
Ala. 400. 

48. Ala.--Cooper v. W. P* Brown, 
eto., Lumber Co., supra, 

49. Ala.—2>enbo v. Sherrill, 2 So.2d 
772, 241 Ala. 286. 

60. Cal,—Aalwyn v. Cobe, 142 P. 79, 
168 Cat 165. 

6L Mich.r-K6woU V. Merrill, 80 
Mich. 282. 


621. Idaho.—Petty v. Potty, 168 r.2d 

818, 66 Idaho 717, 164 A.L.B. 520. 
61 C.J. p 241 note 76. 

Pleadlngi held, amendable 

<1) In a suit to quiet title, a bill 
which was defective under the stat¬ 
ute for failure to allsKe that the 
plaintiif was in possession of the 
property was subject to amendment. 
—Conway v. Wilson, 181 So. 385, 
132 Fla. 404. 

(2) A oount In a complaint allea** 
inff a cause of action to quiet title 
to alleged interosts in oil royalty, al¬ 
though it was defective in alleging 
plaintifCs' claims and not that they 
were the owners of their proportion¬ 
ate shares of landowners' royalty in 
oil and gas produced from defend¬ 
ant’s property, was saved from being 
entirely defective and was amenda¬ 
ble, where plaintiffs' titles and 
sources of titles wsre set forth in 
another oause of action the altega- 
tlons of which were incorporated In 
the cause of action to quiet title— I 
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Androw. V. W. K. Co., 94 p.2d S06, 
36 Cal.App.2d 41. 

63. Cal.—^Bradley v, Butchnrt, 20 P. 
2d 698, 217 Oal. 731—l>avios v. 
Symmes, 122 P.2d 102, 49 Cal.App. 
2d 438. 

Ky.—Oox V. Jennings, 2X7 S.W.2d 
306, 809 ICy. 238. 

N,0.—JDavls V. Morgan, 44 S.Sl.2d 
698, 228 N.O. 78. 

Okt—Bills V. Boggs, 104 P.ld 244, 
187 Okl. 644. 

51 C.J. p 241 note 77. 

Amendment refused 
Cal.—^Davies v. Symmes, 122 p.2d 
102, 49 Cal.App.2d 433. 

Idaho.—Motsker v. Lowther, 204 P. 

2d 1026, 69 Idaho 155. 

Utefnssl of amendmtht held error 
Utah.—Harman v. Teager, llO P 42 d 
362, 100 Utah 30. 

64L Xdaho.^Petty v. Petty. 168 P.2d 
818, 66 Idaho 717, 164 AJLB. 620. 

55. CaL—33oyer v. Crichton, 279 P. 

6T7, IM Oi4.A»p. ai. 
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amended answer restores the original pleading.**® Im¬ 
material allegations iin an amended pleading will not 
detract from the proper allegations of the original 

pleadmg.®7 

IVaivcr of objections^. Where the snpploincntal 
complaint is objcctionalilc on the gioimd that the 
original complaint is wholly defective, the objection 
must he taken by demurrer or by objection to the 
filing of the supplemental complaint,**® and is waived 
by answer.**® 

Time of amendment. Subject to statutory provi¬ 
sions regulating the amendment of pleadings gen¬ 
erally, the stage of the proceedings at which umend- 
tnents arc allowable is ordinarily a matter of dis- 
:rction.®® Amendments unobjectionable in their 
:haractcr have been allowed after issue joined,®*- 
It the trial or hearing,®® at the close of the evi- 
lence,®® after submission of the cause, but before 
Iccision,®^ after the cause has been transferred to 
mother court,®® after judgment or decree,®® and 
jven after reversal on appeal.®'^ However, where 
>lainiifr could have pleaded certain matter in his 
•riginal pleading, but waited until judgment went 
.gainst him before seeking to amend to include such 
latter, the court may properly refuse to permit such 
mendment.®® Similarly, an amendment to an an- 
wer may be properly refused where there is ex- 
essivc delay in moving to amend, and no satis- 
actory excuse for the delay, and allowance of the 


amendment would interfere with a prompt trial 
of the case in a manner fair to all parties 

Ordinarily defendant cannot, after t>laiiUin lias 
moved to dismiss and his motion has Iumi called to 
the attention of the court, file an ani'iKled answer 
seeking aflirmative relief'^® 

b. Character of Amondmonts 

Necessary and material amendments In furtherance 
of justice are allowable as long as the subject of the 
action remains substantiolly the same and no new and 
distinct cause of action or claim of defense Is act up* 

Generally speaking, necessary and iiiatc»riat 
amendments in furtherance of justice are allowable 
as long as the subject of the action remains sub¬ 
stantially the same and no new and distinct cause of 
action or claim of defense is set up,^* <*ven though 
the ainendiuent may change the form of remedy 
and it has becui held that the court sliould not he 
astute to detect a departure.'*'® Thus a bill, original¬ 
ly filed as a bill to <puet title strictly under the stat» 
ute, may bo amended by adding averments seeking 
to remove a cloud on title and, on the other 
hand, a hill to remove a cloud may be convertetl into 
a bill under the statute to compel the determina¬ 
tion of adverse claims and to (piiet titlejc Similar¬ 
ly, in an action to remove a eloiul from title, <Iefen<l- 
ant may he permitted to amend his answer so as 
to set up his litle.^® However, a new and different 
cause of action may not be substituted for the 


1. Oal*—Hoyw V. CrloMon, supra, 
r. Ala,—Pavtdaon v, lUaekwood, 
84 Bo.2d 205, 260 Ala. 263. 

UlAtiff’s poacoavui possossiOA 

An amended bill to cancel dc^od and 
imove it as cloud on plaintlfC^H title 
• land did not detract from Konernl 
legation of orffirinal bill to quiet 
tie that plaintiff was. in peaceable 
issessJon of land by averrlnsr' past 
>ts of defendant and bis predeces- 
rs in title which indicated possible 
berference with plaintjilfs provi- 
a peaceable possession, since the 
Iterion Is peaceable possAssion 
len suit is instituted.—Davidson v. 
ackwood, supra. 

Minn,—Dowry v. Harris; 12 
mtOL 255. 

Minn.—Lowry v. Harris, supra* 
Cal.—Davies V. Symmss, 122 1?. 
id, 192, 49 6al.App.2d 432. 

Cox V, Jrennlnas, 217 B.W. 2 d 
t 05 , 209 Ky. 222 . 

Ua.^Us y. Hotsa m jp.2d 244, 
27 Okl. 544. 

ax p 242 note 98, ' i 

Ala^Freesoan v, Brown, 11 So. 
49, 25 JUIl20L 

lOal.-TfNeJier v, Kauffman, 242 r. 

l2;i9fcir0Vi., ^ 

ax P 242 note! ' 


,63. Okl,—Wills V, Hoicks, 104 r.2d 
244, 127 Oki. 644. 

64. Oal.—Andrus v. Smith, 65 N.W. 
320, 133 Oal. 78. 

Miss.—Tfnrt v, Potter, 31 So. 808, 80 
Miss. 706. 

65. Tnd.—Hitt V. Carr. 109 N.W. t60, 
62 lnd.App. 80. 

68 . Idnlio,—I>otty v. Petty, 168 P.3d 
818, 06 Idaho 717, 164 A.L.ri. 580. 
61 ax p 242 note 6. 

67. Xowa.—Adams County v, liur- 
UnKton, etc., A. Co*, 44 Iowa 825» 
51 OJ. p 242 note 6. 

66 . Ky,-r^ox v. Jenninsrs, 217 S.W. 
2d 305, 309 Ky. 282. 

66 . Cal.—Davies v, Symmes, 123 
3d 102, 40 Cal.App.Sd 482. 

51 ax p 243 note 7. 

To* Tex.—Dannelly v. Jeffrey, Civ. 
App., 283 8.iy. 35j. 

n. Okl.—First Kat Bank 28 Trust 
Co. of Oklahoma city v. Hohanon^ 
Keirs, 129 P.2d 613, 199 Okl. 666-*. 
UnderhfU v. Miller, 174 r>,2d 249, 

, 197 oici. m^mm y. ftoaxs, t04 
P.Sd 244, 167 Okl. 844. 
5iaXpS4lnotol2. 

Where os aOegaiilottk ate 

indewlief of^narily they are amond- 
hble.—JWttmittt V. ftttman, 25 $oM 


I 26, 247 Ala. 482-51 C.X p 241 note 
82 {ill. 

76. Neb,- Homan v. HoUmuu, 58 K. 

W. 360, 85 Neb, 414. 

51C\X port note 8.1, 

78* Okl.‘ Siuiford v. Htrrrt. 62 I*. 

2d 4T9. 178 Okl. 172. 

OhOms not set forth In orlginaz pe¬ 
tition 

Okl.—Hanford v. Htreef, supra. 

71, Ala.—Joiner v, (Hover, 72 Mo. 

55, 301 Ain. 279. 

010 .x P 3U note 84. 

75. Ala.—Mmlih v, Oordoti, 54 Mu. 
838,<136 Ala, 495. 

nm held not converted by amend- 
neent 

Where bill as orlsiiiaily ftbid had 
f*^r Us primary purpose rrmovnl of 
cloud on tUle hy rssHon uf «UeK**a 
invalid assessment, addition of av«>r» 
twent by way of amendment to meet 
reauHrement for statutory am to 
quiet title did not etmvert oHslftal 
biu into statutory blU to fuiot title, 
*<*-<lommottwealth I4fe ins. v, 
First Kat. Bank, 160 Bo, 260, 230 AU. 
267. 

Tilt U.B.^trloker Isind A Timber 
Co* y. Hbrie* D.O.La., 61 JT^iupp* 
216* 
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original by amendment or be brought in by a new 
and separate count nor may a petition be 
amended so as to include a new count where the 
i-elicf sought therein is prcmaturc.78 In some in¬ 
stances the court may require the amending of a 
pleading for the purpose of making it more ccr- 

Description of property. A mistake in the descrip¬ 
tion of the property may be corrected by amend¬ 
ment and an amendment enlaigmg the descrip¬ 
tion of the land may not be objected to as prejudicial 
to a defendant who disclaims as to all the premises 
described in the amended complaint.^1 However, 
an amendment substituting property different from 
that described in the original pleading is not allow- 
able.82 Notwithstanding an accurate plat is at¬ 
tached to a pleading, the court may require the 
pleading to be amended so as to contain a descrip¬ 
tion by metes and bounds,8S 

Facts arising after commencenicnt of the action 
which, if true, would defeat the action, may be 
pleaded by supplemental answer, at least under the 
code procedure which abolishes useless forms.^t 
So, if at the commencement of the action plaintiff 
had the equitable title, a supplemental complaint may 
be filed setting up that plaintiff has since acquired 
the legal title and it has been held that, as against 
one who for his own benefit comes into a pending 
action to quiet title, plaintiff may, by supplemental 
complaint, avail himself of a title by adverse pos¬ 
session which became complete after he brought the 
action but before the intervention.®® On the other 
hand, it has been held that, if plaintiff had no title 
whatever at the commencement of the action, he 
will not be permitted to file a supplemental complaint 
showing an aftcr-aoquired titlo*®^ Similarly, if an 


original bill to remove a cloud from title is filed 
when complainant is not in possession, so that the 
bill is objectionable for failure to allege possession, 
as discussed supra § 60, the court may refuse leave 
to file a supplemental bill alleging possession sub¬ 
sequently obtained.®® 

Amendments to conform to proof. In accordance 
with general rules of pleading, the court may, in a 
proper case, authorize amendments of the pleadings 
to conform to the proofs,®® or treat the pleading as 
so amended.®® Evidence admitted without objection 
will not effect an amendment of a pleading so as to 
embrace subject matters of causes of action not 
therein mentioned ®i 

§ 75. Issues, Proof, and Variance 

a. In general 

b. Matters which must be proved 

c. Evidence admissible under pleadings 

d. Variance between allegations and 

proof 

a. In general 

The Issues In an action to quiet title or remove a 
cloud are Issues of law and Issues of fact; and the Is¬ 
sues of fact which arise,are those, and only those^ which 
are properly presented by the pleading. 

In accordance with rules governing issues, proof, 
and variance in civil actions generally, discussed in 
Pleading §§ 512-546, and in equity proceedings gen¬ 
erally, discussed in Equity §§ 438-446, the issues in 
an action to quiet title or remove a cloud are issues 
of law,®* and issues of fact.®* The issues of fact 
which arise for determination in a suit to quiet title 
are those, and only those, which arc properly pre¬ 
sented by the pleadings.®* On the other hand, a dc- 


77. Kan.—Birch v. Solomon Nat. 
Bank, 2«3 P. 1044. 12S ICaa Sll. 

51 C.J. p 241 note 86. 

78. Ho.-—McMurry v. McMurry, 104 
S.W.2d 846, 340 Mo. 1094. 

Ootuat for pertltloiii 
P&rtioe seeking to quiet title based 
on claim of title in fee were hold not 
entitled to amend petition so as to 
include a count in partition In which 
they sought partition as between 
themselves to exclusion of defend¬ 
ants, Sines such count Was 3^ma^ 
ture.-**^QMurrar MoMurryi supra. 

79. Cal.—Diamond y. Orath, 116 P. 
2d 114, 46 C«aJlpp.2d 448. 

XMiaue of tsusteeihfp 
Where plalntUX alleged In action to 
quiet title that ho was, owner of de¬ 
scribed land as^ plslntlif teptlfied 
that he waa the owner and that ,he 
was owner by reason mt a Certain 
trust agrOOmOnti oeurt shosdd hicOe 


required plaintiff to amend title and 
body of complaint to show clearly 
for whom ho was trustee so that the 
litigation could bo dotormined on its 
merits expeditiously and completely. 
--Diamond v. Orath, supra. 

8a Or.—Krueger v. Brooks, 184 P. 

285, 94 Or. 119. 

51 CJ. p 242 note 87. 

Vypogvaphloal error 
OkL —^Howard v. Stewart, 159 P,2d 
527, 195 Okl. 491. 

81. Cal.—Bulweir Cons. Iflh. Co. t. 
Standard cons, Min. Co., '28 P. 109, 
88 Cab 618. 

88* Ala!.—Bice v. Dat^idson/ 101 So. 
604, 211 AlA 698. 

sa Mo.—<hird V. Beaban, 282 S.W* 
2d 889. 

84, wyo.—I7orris v. XTniied Mineral 
Products Co., ljS8 P.2d 679/61 Wya 
886 . ' 

51 C.J. p 242 note 96. 

lit 


88. Minn.—Lowry v. Harris, 12 
Minn. 256. 

88. XXtah,—"Weiner v, Stearns, 120 
P. 490, 40 Utah 185, Ann.Oas.l9l4C 
1175. 

87. Cal*—Rowley v. Davis, 167 P. 
162, 84 OalJlpp. 184. 

88. ni.—Miller V. Akin, 188 K.B 
722, 860 XU. 186, 

89. HI,—South Chicago irewlng Co. 

, V. Traylor, 68 If.R, 781 205 Ill. 132. 
61 C*X p 242 note 95. 

90. Wls.—Mitchell v. Lyons, 168 N. 
W. 70, 168 Wl8. 899. 

5l C.X p 242 nbte 96. 

9L Mo.—<}lark , V,. J^ec^rmian, 142 
S.W.2d 85, $46 Mo. 458., ^ 

921^ Mont**''*-Mi4Qhell y. McCormick, 
56 p< 216r 28 Mena 849. 

90. ky.*^MMlreath y^ Stephens, 192 
S.WJd 966, 101 Ky. 689. 

84. AlA-^-Dodd y.^ Deepwater Cbal St 
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nial that the realty m controversy is plaintiffs home¬ 
stead, and that the sale thereof made under defend¬ 
ant's judgment, which is a pure money judgment, is 
void or a cloud on title, raises an issue of law, and 
not of So also, where the complaint states 

plaintiff's ownership and defendant's claim, setting 
out facts showing the nature and extent of the lat¬ 
ter's title, and the answer admits the allegations of 
the complaint, issues of law determinative of the con¬ 
flicting claims are raised but no such issue of 
law arises where the complaint merely alleges that 
defendant claims some interest, without setting out 
Its nature and extent, and the answer merely admits 
such allegations.^’^ 

Title and adverse claim* The rule confining the 
issues of fact to those presented by the pleadings 
is applicable to the issue of title to the property in¬ 
volved. A general denial is sufficient to put plain¬ 
tiffs title in issue in an action to determine adverse 
claims.^^ So a general denial and special plea as¬ 
serting title in defendant put the whole title in is¬ 
sue.^ Where the complaint alleges that defendant 
claims some estate or interest in the land adverse 
to plaintiff, but that his claim is without right, and 


74 aj.S. 

that he has no right, title, or interest therein, and 
the answer admits the former, and denies the latter, 
allegation, such answer raises a material issue of 
fact;2 and where the petition alleges that defendant 
was not an innocent purchaser, a gcmTal <letual puts 
such allegation in issue.® Where defendant denies 
plaintiff's ownership and alleges title in himself, and 
also sets up the same title by counterclaim, praying 
that it be quieted, a voluntary dismissal of the coun¬ 
terclaim docs not expunge allegations of defendant's 
ownership in the answer proper, but leaves the is¬ 
sue of fact intact.^ 

Pasj^cssion* The rule confining issues of fact to 
those presented by the pleadings applies to the issue 
of possession of property.® As considered supra § 67 
b, a denial of plaintiff's possession raises a material 
issue; but an issue as to such possession is immate¬ 
rial where the action is brought under a statute dis¬ 
pensing with possession as a conditum precedent 
to the maintonaiicc of the action.® 

Fraud and forgery* The nih' tlut tlu^ issues mu.sf 
be raised by the pleadings afiplies to fraud as an 
issuc.^ If it is alleged that defendant holds a deed 
to the property which is a fraud ami a forgery, and 
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Iron Corporation, 171 So. 732, 233 
Ala. 392. 

Oal.—Kays v. Hundy, 207 P.2a 113, 
92 Cal.Ax>p.2d 407. 

Ky,-—Harmon v. Lowo, 219 S.W.Sd 
982, Slo Ky* 00—Corpus Juris ott- 
•A ia OUrealh v. Sl«*nhons, 192 S. 
W.2d 906. 907, 301 Ky. 689. 

N.K,—Murray Hotol Co. v. Goldlnar, 
210 r.2d 364, 04 N.M. 149. 

I^a.—Nowman v.' puUor, Ogm.ri., 14 
SoxnuLof.J. 82. 

61 C.X p 242 note 16. 

Xf tlxs Wl and answer oonform to 
tlu statute In a proceodlnsr to' quiet 
title, tho iHflues involve evorythlns: 
adcesHory to dotormine which party 
(xas tho superior lltlo.—Hinds v. Pod- 
»ral Land Hank ot New Orleans, 179 
Ho. 194, 236 Ala. 300. 

Vttbtters held la issue 
:!al.—'Winiams v. Hcbbard, 92 F.2d 
067, 33 Cal.App.2a 686. 
d:o.-t-Whlte V. KontUxiif, 134 S.*W.2d 
89, 345 Mo. 620. 

fex.-«Schrock v. Campbell, Oiv.App., 
84 S.W.2d 324, modlHed on other 
grounds OampbeU v. Bchrock, Com. 
App., 60 6.W.2d 788. 

Matters held aot ia Issue 
owa.—Blain v. Bloln, 244 N.W, 827, 
216 Iowa 69. 

:y.‘-*®'iittn V. Blokeman, 71 S.W.Bd 
961, 264 Ky. 416. 

ann.—Merchants" de Farmers' State 
Bank of Grove City v. Olson, 260 
N.W. 366, 188 Minn. 628, 60 A.L.a 
1280. 

o.v-Whtte V. KentUng, 134 B.W.2d 


39, 846 Mo, 626—Curry v. OruU, 
116 S.W,2d 326, 342 Ho. 668, 

S C.^-IOvnnH V. Anderson, 176 S.lfl. 
627, 173 S.O. 291. 

96. Mont.—Mitchi'U V, McCormick, 
50 V* 216, 22 Mont. 249. 

06. Conn.—Hartford - Connoctleut 
Trust Co. V, f’-ambell. 111 A. 804. 
98 Conn, $99—Foote v. Brown, 82 
A. 667, 78 Conn. 809. 

97. C^onn.—Orontllchcrmon v, Mat- 
arese, 121 A. 276, 99 Conn. 122. 

98. Mo.—^Matthews v. ('ItIsons' 
Hank of Sonath, 46 S.W.2d 161, 029 
Mo. 660. 

61 as. P 243 note 18. 

Title held la issue 

U.S.—l>oople of Borto lUco v. Liv¬ 
ingston, C.O.A,Xnierta Ulco, 47 K 
2d 712, certiorari denied 62 H,C1. 
23, 284 C.S. 042, 79 Iw.XOd. 646. 
Pleadiags held sufieleat to raise is¬ 
sue as to 

(1) Title,—Blttmar v. Alamo Nnt. 
Co, CIV.APP., 91 S.W.2d 78i, af- 
nrmod 118 S.W.2d 29S, 132 Tex. 44— 
61 CJ. p 243 note 18 to], 

(2) Title, ownership, and bound¬ 
aries.—Tiffany V, Uhde, Mont, 310 P. 
2d 376. 

(8) Whfither petitioners owned the 
land described in petition and ioea- 
tion of tho lands so descrlbt^d.-* Sim¬ 
mons V. Lee, 68 S.10.2d 79, 280 N.t?, 
216. 

09, Ala.-rBushton v, Motdmghlln, 

104 So. 834. 218 Ala. 280. 

61 (XX p 248 note 19* 
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Mode and »aaaer of aequiiHiafr title 

Wher<* plaliUUf In milt to quiet ti¬ 
tle alleged ownenihip and iu»i»«enwion 
genemlly, dental of imeh ownernhtp 
or pc»ttHenHt<m put in Issue evnry 
mtulr^ <»r manner by w^itleh Umt ae- 
quirt‘ment was olUalned no that 
plaintiff, in order to entabtlsh title 
in a partieulnr mode or manner, was 
rt'qulred to ninkt» snine ehariwter ot 
proof m^etkoniiry as if sueh rnorle had 
been speelflenlly averr»Ml and defend¬ 
ant hud in terinii denied it. ' Hop- 
Uins V. Slitoher, OH M,VV.2ct 932, 260 
Ky. 300, 108 A.L.n. 062. 

1. Mt^‘"MnhHlTey v, Leiwntm LVm- 
etery Aiisoe., 16i HAV. >01, 363 Mo. 
J36.-ftyatt v. Strop, m »^V* 70U, 
363 M(». t. 

9. <^al.*-<Tompklns v. Kpnmt, 65 
OaL 31, 

3. Mo, Herfernau v. ItSKsdale, 07 
H.W. 899, 199 Mo, 378, 

d. Colo. 'MeMUten v* llayman, 221 
B, 893. 74 Colo. 300, 

d. ,N.X-'<'nmpbeU Stores v, Mn>or 
and Oounell of City of Hoboken. 
169 A 681, U8 K.XKq. 109. 
Fossessiou helA not put in issue 
N.J.*'tbkmpbell stores v, Mayor and 
Council of City of Hoboken, supra. 

9. Cal.'*'X*sarson v. Cpih4, 29 803, 

78 <ka. 144. 

7# Cal.—CInx v, Klatta, 84 F.2a 899, 
to 0 «U,App, 2 d 160 . 

Ttmii hold properly raifieA 
V, gupra. 
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a cloud on plaintiffs title, and, unless canceled, will 
operate as an irreparable injury to plaintiff, the 
only issues tendered to be considered on the trial 
are the questions as to forgery and fraud but 
where the answer alleges that a deed made by plain¬ 
tiff’s vendor was without consideration, and to 
hinder, delay, and defraud a certain creditor of ven¬ 
dor, which allegation is denied, no issue is raised as 
to whether the deed was made to delay or defraud 
the creditors of the vendor generally.® 

b. Matters Which Mturt Be Proved 

(1) In general 

(2) Title or interest 

(3) Possession of land 

(1) In General 

All matters which are material or essential to a 
cause of action or defense In actions to quiet title or re¬ 
move a cloud must be proved; but nonessential matters 
are not required to be proved even though alleged. 

In actions to quiet title or to remove a cloud all 
matters which arc material or essential to a cause 
of action or a defense must not only be alleged in 
the pleadings, as discussed supra §§ 58-74, but must 
be proved.!® Noncssential matters arc not required 
to be proved oven though they may be alleged in 
the pleadings,!! as where plaintiff’s reply contains 
a denial of allegations in the answer which are es¬ 
sentially defensive,*!® but incidental relief depend¬ 
ent on such matters cannot be granted where such 
matters are not proved.!® 

Defendants adverse claim* Where defendant 


pleads an adverse claim he must prove it.!-^ 

Improvements by defendant Under the better¬ 
ment statutes it has been held that defendant must 
prove his allegations as to improvements on the land 
even though plaintiff makes no formal denial of 
such allegations.!® 

Truth of recitals in instrument constituting cloud* 
Wliere plaintiff alleges that defendant makes an ad¬ 
verse claim of title under a certain deed which he 
offers in evidence, he is not bound to show that the 
recitals in the deed arc untrue before he can re¬ 
cover.!® 

(2) Title or Interest 

The plaintiff is required to prove legal or equitable 
title In himself, or some interest superior to that of the 
defendant, unless such matter is not put In Issue; but 
ordinarily immaterial allegations as to title need not be 
proved. 

Tt has been held necessary, as a jurisdictional 
prerequKsite, that complainant show himself to he the 
true owner of the legal titlc.!^ Where plaintiff’s 
title is put in issue by the answer he must prove the 
legal or equitable title in himself,!® or at least that 
he has some interest in the land in controversy 
superior to that of defendant.!® If, however, plain¬ 
tiff’s title is not put in issue he is not required to 
prove title.®® Thus, if the chain of title is specifical¬ 
ly set forth in the bill, and not specifically denied, 
evidence thereof need not be produced ®! So also, 
where defendant claims title through plaintiff, the 
latter need not prove his title;®® and, where both 
parties claim title from a common source, it is not 
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Mo.—^Drockahafro v. T)rerkiiha«:o, 176 
S.W.2d 7, 362 Mo, 78. 
a S.C.—Halk V. Stoddard, 45 S.EI. 
140, 67 S.C. 147. 

a Oal.—Travflruo v. Tate, 22 P, 
1082, 82 Oal. 170. 

10. Cal.—WilllamB v. Ilufih, 26 r.2d 
888, 134 Oal App. 664 

Pla.—Dado County v. ThompBon, 200 
So 212, 146 Fla. 66. 

Plaintur smut prova fraud If re¬ 
lied on to overcome effect of an in¬ 
strument.—Ramsey v* Ramsey, 29 S. 
®.2d 340* 224 N.O. llO, 

11. Ill.—Simpson V. Adkins, 63 N.B, 
2d 979, 386 111. 64. 

Miss.—Levy v. Campbell, 28 6o 2d 
224, 200 Miss, 721. 

la ■ Okl.—McGrath V. Bichhoff, 100 
P.2d 880, 187 Okl. 64. 

PlatnW as bona dde puvehassr 
Plain tilt was not required to prove 
that he was a bona fide purchaser of 
lot Involved, where question of plain¬ 
tiffs bona ddes was Injected as af- 
flrmaUve defense by aUesations of 
answer which were denied In plaln- 
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tiifs reply, and, henco, it was not In- 
cumbont on plaintiit to introduco ev¬ 
idence to refute allegations until de¬ 
fendants had introduced some evi¬ 
dence in support of allegations,—Mc¬ 
Grath V. Blchhoa. 100 P.2d 880, 187 
Okl. 64. 

13. Ill.—Simpson v. Adkins, 58 N.B. 
2d 979, 886 Ill. 64. 

*Where plaintiffs did not rely on 
tax deed as source of their titlo, but 
allegations in complaint with respect 
to tax deed were made as baste for 
asking court to cancel deed as cloud 
on plaintiffs' title, only effect of 
plaintiffs' failure to prove invalidity 
of tax deed was to prevent them 
from having deed canceled as a 
cloud on their tltie.-^impson v. Ad¬ 
kins, supra. ' 

le. N.T.—George v. People, 47 N.T. 
a2d 681, 267 App.Div, 676. 

15. Ark.—Sadler v, Campbell, 286 
W* 688, 160 Ark. 694. 

16 . Kan.—Douglass v. KDuhn, 24 

Kan. 766 ’’ ' 

17. Tenn.—»rlsr Kill ColUeriM y. 
Pile, 4 Tenn.App. 468. 
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18. Ky.—Davis v. Danlol, 17S S-W. 
8d 601, *9S Ky. 717—Orawl.y v. 
Maokpy, 143 aw 2d 171, 283 Ky. 
717—WCcOUbon.y v. Newman, 127 
S.W.2<1 880, 277 Ky. 836—TIale v. 
Itorn, 87 S.W.2d 402, 206 Ky. 660— 
Hatton v. wniiams' Hx’r, 82 S.W. 
2d 774, 268 Ky 648—^Brown v. 
Martin, 89 aw.2d 243, 339 Ky. 
146. 

Miss.—lAWes V. Forrestor, I8t So. 
913, 182 Miss. 661. 

Okl.—riland V. Oralk, 184 I».2d 683, 
194 Okl. 666—State ox rol. ntoh- 
ardson v. Oltl.ons State Itank of 
■Wolibers B-alls, 97 P.2d 91, 186 
Okl. 270. 

61 C.X P 342 note 28. 

19. Nob—MoCattloy V. Oh*n»Wln, 
62 N.W. 232, 44 N«b. 89. 

80. Ala.—Ohapman v. Cotbran, 17 
So.2d 677, 246 Ala. 4$8, 

SI. III.—Head V. Xhurber, 32 NJa 
492, 143 Ill. 436. 

61 OkJ, P 242 note 30. 

22. Cat—Xanoaklll v, Cfreenlnff, 269 
3P, 1017, 86 CatApp. 714—rStransro 
V. StriMMra, tBT R 110<. 28 Cal.App. 
231. 
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necessary for plaintiff to prove title !n the common 
P“antor,23 but only that the title of such grantor 
passed to him.24 Similaily, it is not necessary for 
defendant to prove title m his grantor where the 
giantor's former ownership is alleged in the com¬ 
plaint and not denied in the answer.^® Where clc- 
fciKlant alleges title m himself and asks to have it 
quieted, he waives the question of possession in 
plaintiff, as considered supra § 31, but plaintiff must 
still prove his titlc.26 

Immaterial aUegations in respect of plaintiff’s 
title ordinarily need not be proved.^*^ I'hus, where 
the statute under which the action is hi ought was 
intended to enahle a party to quiet his title by proof 
of actual peaceable possession with claim of title, 
the fact Unit plaiuti/Fs title in fee is alleged in the 
complaint and denied in the answer does not render 
it necessary for plaintiff to prove title in himself.^s 
On the other hand it has been held that, where plain¬ 
tiff unnecessarily alleges ownership, he must prove 
it, if it is denied by the answer.^^ 

Admissions, Where the answer admits title in 
plaintiff, no proof of title is neccssary.3<> Under a 
statute providing that when an action or defense is 
founded on a written instrument, a copy of which is 
contained in the pleading, the genuineness and due 
execution of such instrument arc deemed admitted 
unless an aifidavit denying such facts is filed within 
a prescribed period, in the absence of such coiitro- 
verting affidavit the instrument is not required to be 


put in cvidcnce.31 The adinissums of an infant 
defendant, however, may not he Uikvn against him, 
but plaintiff is required to prove title in hitnsolf 
witli the same certainty as wonhl be requiivd of him 
had an answer been filoil denying p<»sitively the al- 
l<‘gation of title;'**- and a fortiori an admission in 
the answer of a codefeiulanl that title is in plaintiff 
cannot bind the infant, altliougli the interest of him¬ 
self and his codefeiulant is joint^® 

(3) Possession of T-and 

Where posseonlon Is necessary to mntntfnanco of tho 
action, the plaintiff must prove his posaestlon of the 
land, unless an allegation of pnosesaiun Is not denied; 
iind where an allegation that land Is vacant and unoc¬ 
cupied is material it must be proved. 

If possession necessary to the uiaintfuanee of 
the action, in aeer>rtlaiie<* with the rules discussed 
supra §§ 26 31, plaintiff cannot prevail without proof 
of such piissession/'* * whe*re the allegation of posses- 
sion is denied in the answer,alt lump,li he need not 
prove possession of all of the land, since he may 
succeed as to a pari ami fail as to the nnuaimler,^® 
However, where plaintiir.s allegation of piissession 
is not ilenied^'^ or is not essential niuler the circum¬ 
stances,*'*^ proof thereof is unnecessary. So, where 
plaiutiir deraigns a gootl title, and defendant shows 
no title, plaintiff neinl not prove his possession, al¬ 
though his alUgation thereof is not denietl by dc- 
feiulant.'*’** Where possession in plaintiff is not 
necessary to the maintenance of the action, his al- 
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of Bonvor, 76 P.3d 1110, 103 Colo. 
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306 CIO. 37—Oglonby v. Cirtesby, 83 
8.St3d 906, m Oa. 664—North- 
wcat Atlanta Hank v. Mannlna, t7 
B.19.2d 647, 193 Qo. 136—Moan* v. 
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Swicat V. ArUno, 197 S.lfi. 393, 186 
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84, 381 III. 616—l^lrat Kat Bank 
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Ky.—Smith V, Winiamaon, 303 S.W* 
3d 608, 306 Ky* <37—Koppor v. Mo- 
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QUIETING TITLE 


legation of possession is superfluous and need not be 
proved.^® 

Vacmit and unoccupied land. In an action by one 
not in possession to quiet title to lands alleged to be 
vacant and unoccupied, such allegation, being mate¬ 
rial, must be proved m order to entitle plaintiff to 
recover.^i Where, under the circumstances, such 
allegation is unnecessary, such matter need not be 
proved.'*^ Thus, if defendant, in the ordinary statu¬ 
tory action to determine adverse claims, alleges title 
in himself, and demands affirmative relief against 
plaintiff. It IS not necessary for plaintiff to prove the 
allegation that the land is vacant and unoccupied, 
or that he is in possession,as the case may be; 
cind, where an allegation in the answer that the 
land was vacant and unoccupied is not denied by 
the reply, it stands admitted, and need not be 
proved.^® 

c. Evidence Admissible unider Headingts 

In general, the proof In actions to quiet title or re¬ 
move clouds must be confined to the Issues, and evidence 
will be admitted when, and only when, It conforms to the 
pleadings* 

In accordance with the general rules governing 
the admissibility of evidence under the pleadings in 
civil actions, discussed in Pleading §§ 524-530, and 
in equity proceedings, discussed in Equity § 444, the 
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^ proof in actions to quiet title or remove clouds 
must be confined to the issues, and hence evidence 
will be admitted when, and only when, it conforms 
to the matters alleged in the bill or answer.^® How¬ 
ever, it has been held in some jurisdictions, that 
defendant may, under general denial, give in evi¬ 
dence all defenses, either legal or equitablc.^'^ 

Title. The rule confining the proof to the issues 
made by the pleadings applies to proof of title to 
the property in issue. 8 Thus, where the nature or 
source of plaintiff's title is specifically set out, evi¬ 
dence of a different title or title from another 
souicc cannot be proved.^^ However, under a gen¬ 
eral allegation of title, plaintiff may prove title by 
adverse possession,®® or whatever title he has,®^ 
from whatever source he may have acquired it 
and by any species of conveyances recognized by 
law;®2 and an allegation of title by adverse posses¬ 
sion has been held not to preclude evidence of 
record title and possession.®® Moreover, the fact 
that plaintiff pleads ownership only, and not posses¬ 
sion, does not prevent him from proving possession 
in order to show ownership*®^ 

Under a general allegation in the answer of title 
, in himself, defendant may show any title, legal or 
equitable,®® such as title by adverse possession.®® 
Defendant cannot rely on a defense inconsistent 


40. Arlss.—Ohuk v. Katlch, 23X P* 
933, 27 AtJa, 182. 

41. Ill.—MoGoolcoy v. Winter, 4(1 N. 
B}.2d 8i, 381 Ill. 8L6. 

61 C.J. p 244 note 60. 

42. in. —^IMCcGookoy v. Winter, su^ 
pra. 

43. Alaska.—Pioneer M!n. Go v. Pa¬ 
cific' Coal Co, 4 Alaska 463. 

51 C.jr p 244 note 61. 

44. Alaeka.—IMoneer Min. Co. v. Pa^ 
cific Coal Co., supra. 

61 aj* p 244 note 58. 

45. Colo.—VanUerpan v. Polton, 123 
P. 960, 22 COlOkApp 867. 

46. Cai —Storrs v. Polmont Gold 
Min. & Min. Co., 76 VM 197, 24 
Cal.App 8d'661. 

III.—JTownsend v. Townsefid, 190 N. 
SI. 786, 362 111. 384. 

Kv.-^Oorpua 9Welu cited Gllreath 

v. Stephons, 192 S.W.2d 966, 967, 
801 Ky. 689- . ► 

Nev.-Ujray y. Coykendalh ,'6 P.2d 
442, 53 ifev, 466. 

Wash—Roesch v. Cterst, 188 P.2d 
846,16 Wasli2d 294.' » 

61CJ‘.p'244llot4 68. 

SvIdeMyQe helft » 

139 992>' 

E9 OalJM;>p.3d S43. 

Mont—'WMi.t ▼. Cnpitnl Truat a ^r- 
teW'BaaiK, f M W*;; 1I> 


Tex.—Sperry v. Venable, CIv.App., 112 
S3,W,2d Idon, error dlemlHsed 
61 O.J. p 244 note 68 W. 

Xlvidenoo held Inadsoissihle 
N.M.—KdmondHon v, ^tna Loan & 
Mortyaire Co., NSL, 24 P.Sd 730, 
37 N M. 478. 

'61 ax p 244 note 88 [cX 

47. Ind,—Ault V. Minor, 131 N.Hl 86, 
903 ind. 487—Sawyer v. KU>tna, 32 
K.S].2a m, 118 IndApp. 619 

51 C.J.'p 245 nolo 76. ’ 

48. Ind.—Koxanjlott v. Potroft, 10 N. 
K.2d 663, 216 Ind. 286, 122 A.UIt. 
479. 

BaMrloldv^ •tntn'tii hold InnjiwUonlA. 

In suit io enjoin interferenoe with 
fonoo on boundary of land to which 
d.fendanta soutrht to oiulet tttlo py 
Qountorolalm, written evidence of 
their title waa not inadmlmdble be- 
oauae it wna not aot out fn abOtraot 
attached to picadtnir na reeiutrcd by 
atatutea iportalntnK to aotion for re¬ 
covery of real, tft'oUerti^’.—Swim v. 
lAncland, 11 H’.W.Od 713, '234' Iowa 
itt, ‘ ‘ ' , ■ 

i|9, Xixi. —JPatroEf, 19 l7, 
kid 668, 316 Ind.',,386. 133 AJ«.tt 
479—Ault y. MlUer. 181 N.B, 86. 

' 208 Ind, 48r—l|3Ww%Y.''V-etllid9t;'«! 

M'. 2 D. 2 d 686/ '111 Ind.A«b. 3«8. ' 
ow.—SrldtraW Vi Oo4i^’ 193 ipJM 

. 666; 109 OM.-944. '' , ' ' ■ I 

klkX pWnotb69. " " ' 1 


Hule held not violated 

fnd.—Harwood v. Maaquelette, 187 
NIO. 380, 96 Ind.App. 338. 

60. Cal.—<51atta v, Henaon, 188 'P.8d 
746, 31 Cal.2d 368—Anderaon Oot- 
touwood Irr. I>lat v. Zlnacr, 126 1*. 
2d 82, 61 Oa1.App.2d 687—Wldney 
V. flouthorn l*nc, Co., 7 r.2d 1010, 

! 120 CatJVpp. 291. 

Ky.—Wlilnory v. Crawford, 116 S.'W. 
2d 631, 273 Ky. 326. 

Mont—iio Vaaaeur v. Roullman, 29 
I>.2d 260, 03 Mont 662. 

Or.—Cooper v. Blair, 92 I*. 1974, 69 
Or. 394, 

91. Cal.—Andereon Cottonwood Irr, 
Otat V. SSluarr, 196'P.2d 83, 61 Cal, 
App.2d 687—tVldney V. Southern 
Ipae. Co., 7 p.2d 1046, 120 Ca).App^ 
291. 

Ohl.—Wliltrhi'ad v. Garrett 186,l’.2d 
686, 199 Okl. 278. 

61 0.x p t46-note 61. 

83. Mont—Nadeau v. loxaa Oo., 69 
P.2a 686. 194 Mant l68-wrhe(naon 
W Kysaard, 41 P.3d t, .28 Moat 
629. 

63. Cal.—Walker y. Kbaaen., 9* B, 

, 2d 764, 318 Oat 619. ' , . , . 

fed. Oal.—OfeVife V. Crump, 138 Pt 

989.199 QtU/m-j ' 

fes,, Mo.-ra7oM* V. ‘ Catea., iso 8.w. 

»(js7^8<i koT'xsx 

fee. 'Wa«lt->AafotK^ Bldr Co, 



§ 75 

with a title, which, by his answer, he sets up in him¬ 
self;®'^ and where he pleads a fee simple title in 
himself, he is restricted to proof of such titlc,®^ ^nd 
cannot prove an equitable title or interestWhere 
the complaint alleges that plaintifT is the owner and 
that defendant claims an adverse estate, calling on 
him to set forth the nature of his claim, defendant 
is not confined to proof of a particular claim, but 
may set forth any adverse title on which he relics.®^ 
Where plaintiff alleges defendant's adverse claim 
of title and defendant admits the claim adverse to 
plaintiff and asscits ownership in himself, defendant 
may introduce evidence attacking plaintiff's title 
and he may controvert a pnma facie showing by 
plaintiff either by evidence showing that plaintiff 
does not have titlc**^ or that defendant himself is 
the owner.®3 In jurisdictions where no pleadings 
arc allowed beyond a demurrer to the reply, if 
plaintiff’s title is pleaded for the first time in leply, 
defendant may, without further plca<ling, introduce 
evidence attacking the validity of such title.®^ 

Void conveyance; fraud. In accordance with the 
rule confining the evidence to the issues made by 
the pleadings, evidence attacking the validity of a 
conveyance,such as evidence of undue influence,®® 
or want of considciation,®^ is not admissible un¬ 
less pleaded. Thus, where plaintiff sets up a con¬ 
veyance as a basis for title, defendant cannot show 
that the conveyance was fraudulent,®® unless he has 
pleaded fraud;®® nor can fraud be proved by plain¬ 
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tiff where no fraud was charged in plaintiff’s plead¬ 
ings Moreover, where defendant alleges fraud 
he is limited to evidence as to actual fiaud or op- 
pression.^^ irowever, under an exception, which 
prevails in certain special circunislances,'^- it has 
been hold that defendant is not l><)uncl to anticipate 
the source of plaintiff’s title,*^® and may prove, with¬ 
out specifically pleading the fact, that it depends on 
a void or fraudulent conveyance.'^'^ Moi cover, where 
defendant sets up a deed or other munim<*nt of title 
under which he claims, plaintiff may, in jurisdic¬ 
tions where no replication Is roqu!ro<l or permitted, 
show that the instniinent was proctirc^d by fraud, 
although he did not plead fraud in his complaint J® 
or may present whatever defense he has to the 
new mailer so alleged liy dcfemlant and where 
plaintiff alleges ownership, and def<*mlant denies 
the allegation in general terms an<l inlroduees a 
decree on which his claim is based, without pleading 
such decree, plaintiff may, under the implied replica¬ 
tion which the law raises, prove that such tlecree 
was invalid for fraud and want of jurisdiction.^^ 
Where hy statute the genuineness aiul due eKecution 
of an instrument, such as a deed, wliich is sc*t out in 
a pleading arc deemed admitted whtTe not con¬ 
troverted i)y a verifiecl denial, as cUscussed .supra 
subdivision b (2) of this section, and while evidetice 
is inadniissiblc to establish a defense relating to 
the genuineness and due exeeution of the instru¬ 
ment,^8 evidence is admissitde to show that the deed 
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and also of plendlng their grounds 
for rtmclsnton.-' 'Davies v. Hymmea 
supra. 

78. Cal.—tiavlea y. Hymmes, supra 
--mrd V, Murphy, 336 i*. 164, 72 
CaLApp. 89, 

74, *011.-‘Davies V. SymmeSt 123 D. 
2d 103, 49 OaUApp.Sd 428^ ^ Hellers 
V. Noll, 117 VM 890, 47 <hiJI.App. 
3d 128—Bird v. Murp^, 236 P. 164, 
72 CaiiApp. 89. 

74 Cal.—JToso UeaUy C3o. v. Pavllce- 
vlch, 130 K 616, 164 Cal. 818. 

61 CJ, p 246 note 71. 

74 Cal.—Bertelsen v, X28 

P.2d 180, 49 Cal.App.8d 479. 

77. Cal,—Moakley v, Los Angeles 
l»ac. H. Co.t 277 Pv 224 20 Cai.App. 
74 

74 Cet-*-^ButUr Vi gtraUont 212 P* 
2d 44 92 Cal.App.2d 24 
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had been stolen or procured by fraud or to establish 
any other defense against 

Bona fide purchase. Where the statute only re- 
-quires complainant to allege peaceable possession 
and ownership in general terms, such general aver¬ 
ments are sufficient to allow proof of every fact 
necessary to establish in him a legal title superior 
to that asserted by defendant, including the fact 
that complainant or those under whom he claims 
were purchasers without iioticc.^o Qn the other 
hand, where the statute requires specific avowal in 
the answer of the extent, character, and source of 
defendant’s title, defendant cannot prove that one 
through whom he claims was an innocent purchaser 
without notice, where he did not so plead,8i 

d. Variance between Allegations and Proof 

Averments and proofs In actions to quiet title or re* 
move clouds should substantially correspond, and a ma¬ 
terial variance Is fatal. 

In accordance with the general rules governing 
such matters in civil actions, discussed in Pleading 
§§ S31-S46, and in equity proceedings, discussed in 
Equity §§ 44S, 446, the averments and proofs in 
actions to quiet title or remove a cloud should sub¬ 
stantially correspond, and a material variance is 


§ 75 

fataL82 A variance between an allegation and proof 
which might have been obviated on the trial by other 
evidence or amendment if it had been expressly ob¬ 
jected to on that ground will be deemed waived, and 

will be disrcgardcd83 

As to title. Proof of the nature and source of 
plaintiff’s title must not vary materially from the 
averments of the bill or complaint.24 An averment 
of ownership in fee is not supported by proof of 
an equitable title,*® although under some statutes 
the variance is immaterial.*® So also, a specific 
plea of record title is not supported by proof of ad¬ 
verse possession.**^ A defense, consisting merely of 
a denial of plaintilTs title and an assertion of title 
in defendant, is not established by proof that, while 
plaintiff is the owner of the legal title, defendant 
has an equity entitling him to a conveyance.** 

As to possession. An averment of possession in 
plaintiff is sustained by proof of possession in 
plaintiff’s tenant at the time of bringing suit;** 
but proof showing property to be vacant constitutes 
a fatal variance.** An allegation that the land was 
vacant and unoccupied at the time of the filing of 
the bill is not sustained by proof that the land was 
vacant and unoccupied at a given time after the 
filing of the bill.®i 
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79. Oal.—Butler v. Stratton, supra. 

80. Ala.—^Boeder v. Cox, 118 So. 338, 
218 Ala. 182. 

81. Ala.—Reeder v. Cox, supra— 
Adams V. Poliak, 117 Sto. 298, 217 
Ala. 688. 

82. Ky.—Gilreath v. Stephens, 192 
ew.2d 906, 301 Ky. 689. 

SI C.J. tP 246 note 77. 

aaCatter held inot to ooastltQte vavl- 
anoe 

(1) Descriptions of property in is¬ 
sue—Dliltrlct Bond Co. V, Hilllker, 
98 P.2d 782, 87 Cal.App.2d 81, 

(2) zn suit to set aside as a cloud 
on title a mineral deed and convey¬ 
ance by alleired grantee to another 
on the ground that the deed was a 
forgery, the fact that besides direct 
evidence to prove alleged forgery 
there was admitted without objec¬ 
tion certain immaterial evidence did 
not constitute a variance between 
the bill of complaint end the proof. 
—OLaster Afd, Miss., 48 So.2d 787. 


(3) Other maitors see B1 C.J p 
240 note 77 Ih}. 

Wavianoe held not fatal 

(X) In suit to quiet title by les¬ 
sors under oU and gas lease against 
lessee, wherein purported copy of 
loaso attached to complaint omitted 
certain Immaterial phrase which ap¬ 
peared in lease Introduced In ovl- 
dence, but lease admitted was prop¬ 
erly Idontlftod and was undoubtedly 
the lease sued on, there was no 
'"fatal variance/*—Rloe v. Dee, 113 P. 
2d 886, 44 Cal.App.2d tOO. 

(2) Where plaintltf's petition de¬ 
scribed land as being in section 
twenty-llVe, but copy of patent at¬ 
tached to petition described land as 
being In section twenty-four as re¬ 
sult of typographical error, deftmd- 
ant could not complain of admitting 
copy of pateht in evidence on ground 
that it was a departure from plead¬ 
ings, where defendant did not con<^ 
tend that he was misled: by the dis¬ 
crepancy in the description or that 
land was not in fact in section twen- 
ty-nve.—toward v. ate wart, lB9 R. 
2d 627, 196 Okl. 491. 


83. Xll.—Smith V. Prall, 24 NM. 621, 
133 Ill. 308. 

Minn—M<'ss(*rschmldt v. Baker, 22 
Minn 81. 

84. Ky,—Ollrcath v, Stephens, 198 
-S.W.2d 906, 301 Ky. 689. 

61 C.J. p 246 noto 79* 

88. Ind.—Sawyer v, Klelno, 82 N.®. 

3d 633, 118 Ind.App. 616. 

61 C.jr. p 246 noto 80. 

86. Mont—Van Vranfcen v. Granite 
County, 90 P. 164, 36 Mont 427. 

61 C.Jr. p 246 note 81. 

87. Ky.—Oilroath v. Stephons, 192 
e.W.2d 960, 301 Ky. 089. 

88. Oal.—^Strong v, Strong, 140 P. 
2d 386, 23 Cal.2d 540—^Zioblnson v. 
Muir, 90 P. 621, 161 Cal. 118. 

88. Wla.—Krebs v. Dodge, 9 Wls. 1. 

90. III.—Glos V. Archer, 78 ITA 882, 
214 XU. 74. 

61 C.X IP 246 note 84. 

91. Ill.—Johnson v. MuUag, 18 M.®. 
786, 127 lU. 14, 


47 . 
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76. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof in general 

c Burden of going forward with evi¬ 
dence 

a. Presumptions 

Tho general rules as to presumptions are appUcable 
actions to quiet title, and, accordingly, presumptions 
>propr!ate to the circumstances of the particular case 
(11 be Indulged as to title, possession, and other 
attars. 

The general rules as to presumptions have been 
^plied in actions to quiet title.®^ IJvcry prcsunip- 
on will be made in favor of the holder of the 
gal title,and proof of title raises a presumption 
* possession or right of posscssion.^^ It will he 
'csumcd that a quitclaim deed given by a mortgagee, 
isting a cloud on the mortgage, and not intended 
a release, was an injury to the mortgagee.^® 
i order to quiet title after a lapse of more than 
^enty years, presumptions will he made against 
c known facts of the case, and in favor of one 
possession in good faith.®® 

Coniimance of posscsjiion or title. Where plain¬ 


tiff’s possession of the preinis<‘s i** shown, its con 
tmuance for a requisite lime will he inferred in the 
absence of evidence to the contraiy,®' and a similar 
rule applies to defendant in possession claiming 
adversely.®*^ So, wIkto plaintiff shows «i nnnplete 
title in himself, that couditum is presumed to e'ci^t 
until the centraly is shown.®® 

b. Burden of Proof in General 

(1) On plaintiff 

(2) On defendant 

(1) On rinintiff 

(a) In general 

(b) As to title 

(c) As to possession 

(d) Ah to adverse claim 

(a') Tn General 

In an action to quiet title or remove a cloud thereen, 
the plaintiff hae the burden of proving the facta altrged 
on which hie right to judgment la baucd. 

In an action to qui<*t title or renuive a clomi 
thereon, jdaintiff has the Ininlfm of pniving the 
facts alleged on which his right to judgment is 
hase<l,'^ and, if in such action he se«»ks an injunction 


Cal.--^erlach v. Copeland, SOO 
W 818, 212 Oal. 7B8—spath V. Wea¬ 
rier, 102 l>.2d 250, 30 Oal App-IM 
10 —V. ronn, 287 P. 609, 106 
:!al.App. 266. 

Talbot V. Town of l4lttle Comp¬ 
act, 160 A, 466, 52 R.I. 280. 

CLJ. p 260 note 27. 

Dmlneneaa of reoovded laatriuneat 
Mercantile TruHt Co. of San 
rrancfaco v. All I^Twonn OlalmlnK. 
itc., 191 P. 691. 183 Oal. 309. 
loaable poaaeaalon 
.—Girard Trust Co. v. M«<loor«:<v 
6 A.2a 206, 128 K.I.Rq. 91. 

XU.—I^e Seurd v. Kdwardn, 80 
r.Bl. 212, 286 in. 169. 127 Am.S.H. 
27. 

riu-HSlkerbbnday v. $urHnr»' 188 ] 

BZtf 194 Iowa 202. 

XTtah.—I>ay v. Steele, 184 P,Sd 
L6. Ill tXteJb 481. 

XX p 260 note 81. 

Wyo.—Cheaaelir v. Volley Xive 
took Co.» 244 P. 216, 84 Wyo. 878, 

I A,ti.a 1268. . ' . ‘ 

S.O.—^Rlddlehoovor v, Kinard, 10 
C.Bq. 37$. 

Oal.—Boye v. Andrews. 102 P. 
1. 10 Cal.App. 494. 

.X p 260 note 82. 

Cal.—^I^tchett v. Webber. 246 
432. 198 Otil. 440. 

Cal.—I^araona v. Weln* 77 P. 


t007, 144 Onl. 4l0—lOllKroth V, Jly- 
nn, 2(1 P. 647, 89 Oal. 136. 

Utah.—rinl)f‘o<*k v. T)anK<»rfltdcl, 94 1*. 

2d 862, 98 Xflah tO. 

Ownership of note 
Company’H orlKlnal ownorwhlp of 
note fUKsired by trust doedi to land 
would warrant infari'iu'o that It run- 
tlnut'd to own lt.--lb*cht v. Johnmm, 
62 <S.W.2a 847. 333 Mo. 420. 

1. Aliu—IlurU'Hon V. lUark, 167 So. 
263, 232 Ala. llO- -ICiiia v, Artinan, 
144 So. 443, 335 AU. 669. 

Ark.—J>over Morcanttle <Jo* v. Myora^ 
167 S.W.3d 491, 304 Atk. 1097. 
Caa.-*H6path v* SeoKor. 108 VM 810^ 
89 CaUApp.3d 10—WlUla v. Mol- 
baok, 91 l\U 140, 88 Cal.App.3d 
141—oorpnn 9miM, idled i» Auf- 
demkamp y» Pieree^ 40 X^8d 690* 
608* 4 CaKApp.8d 876. 

Idaho.—ICetaker v< X^ewthen 804 P. 
8d 1086* 69 XdohiO 161—litngonfot* 
ter ▼. 190 P.8d ISOi 66 Xddho 

Ind.-^Kerfooi v. KAnmiea 64 N*8X8d 
* 190, 827 Ittd. 6iM9iray|Hridht v. 
Xoninitreet, 41 Kr.mid 688* 88i Xnd. 
251-^Ieeter v. Hordn 76 N.It.8d 
690* 118 rnXApp. 260—Bryant v. 
Barirer* 18 N.19.8d 966* 106 Xnd. 
APP. 245—Kraut V, Booth* 191 K.SI. 
180, 99 Xnd.App. 178. 

Iowa—KeUan v. Lytle tnv. Co.* 874 
N.W, 103, 328 Iowa 987—Lockle v. 
Whites 207 N.W. 671* 221 lowa 1044 

lis' 


• f!lty of V. Wlnrhor (i 

no,, 2*1 r» ISTAV. 76*1. 218 Town *29. 
Ky.-'-Alforn v, NiiiH'rlor f>U t’orpo- 
rndon, fi.t 2 is Ky. nni 

--Di'nlori V, Duff. *l HM'.Stt m, 
240 Ky. 121. 

Miu<n.> 'AI<(>lK*U V. SIitnloMl, 16 K.K 
2a 4112, SrXI Urtmi. .200. 

Mo.- Wtlfox V. 220 d.W.Ort O. 

960 Mo. 62><>It«o'ht V. Juhitooi), 62 
RW.Stl «47. 893 Mo. 480, 

Mout. (liov.lAiiit-Arvip V. Ul<t\ •‘iKuil. 
216 1*,2(1 OSS 'MoAlptn V, HtUltlt, 
313 i*.8d 803*- Ar<mow V. itiiilion, 3S 
J'.Sd 644. lOT Wont SlT—lo. Vn«. 
N<>ur V. Itoullttinn, 30 I%24 2S(l, 02 
Mont. 6S2. 

V. }tottwviinn.so.Ar.e.aa 
*1*. 89 Ohio App. 107. 

Okl.»oM'aPttn V. ItoRoni, 1 I’.Sd 106. 
ISL Old. St. 

V. Town «f 14ttU> Oomp* 
too. 160 A. 460. BS It.I. 331). 
Toxi.’.rHoutU V. OiMriAo, Otv.App., 
316 B,WM 607, iwCuMd no roviw. 
Iblo •nrop. 

Wy*'< " O w y BO imsto «MmI Ib I>avIm V, 
MtnnoimtA ItopOlM Monvontlon 4>r 
MlnBMtimliit, Mtim., 16 I>.3d 48. 80, 
4B WyO. 141!—Btw T. MoPrtU, 307 
S*. *70, 43 Wyo. 111. 

Cl 04 ’.» 347 not* i. 

SMUl O lA tlW o H M MOMtlOII 

(1) Vito VQlo tluit plolntttt in on 
ootton to <ittltt tttio haw hurtfon of 
proof IM not duMgta tv roMon of 
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lestraining defendant from taking possession and 
interfering with plaintiff’s title, the burden is on 
him to show his right to such relief.2 

(h) As to Title 

The burden Is on the plaintiff to establish that he 
has a perfect legal or equitable title regardless of wheth¬ 
er the defendant’s title Is valid or invalid, and, when 
properly in issue under the pleadings, the plaintiff has 
the burden of showing that his title or right Is superior 
to that of the defendant. 


§ 7« 

Since, as discussed supra § 17, plaintiff must re¬ 
cover on the strength of his own title, and not on 
the weakness of his adversary’s, the burden is on 
plaintiff to establish that he himself has a perfect 
legal or equitable title,5 regardless of whether de¬ 
fendant’s title is valid or invalid and, when prop¬ 
erly in issue under the pleadings, plaintiff has the 
burden of showing that his title or right is superior 
to that of defendant,® Where the complaint alleges 


fiu't that plnintlflf i$t claimlni? title 
to an ftc*(jrc*tlon—T-aJeo Front-East 
Fifty-Fifth Streot Corp v. Oily of 
rievolaiid, 7 Ohio Supp. 17, aftlrmed, 
A,pp, 3<i ISf.K.Sd IDS, appeal dismissed 
38 NE.2d 410» 139 Ohio St. 138. 

(2) In an action to dot ermine title 
to land claimed as accretion, the 
burden of estahllahlnfir the olcmentM 
of accretion Is on plaintiff. 

Iowa—McFcrrin v. Wlltao, 231 KAV. 
43'8, 210 Iowa 627. 

N.y.—Hempstead v, L*awrcnco, 127 
N.T.S 949, 70 MIhc, 62, rcvor.M(*d 
on other #rrounds 132 N.V.fl. 016, 
147 App.Plv/ 024, rear^umont de¬ 
nted 133 X^.Y.a 1146, 149 App.t)lv. 
922 

Tax UexL 

Ijandowners suinsr to caned, aa 
lllofral cloud on title, NovJ’ York 
Oity’s tax lien on land which, by 
statute, was tranaforred outalde New 
Vork City after asfleswmont, had bur¬ 
den of proving that land was not in 
New York City when tax was assesH- 
ed.—^Lokry v. City of New York, 7,N, 
M.2d 266, 273 N.T. 842. 

SU Ark.—JThekson v. I-ady, 21$ S.W, 
606. ItO Ark. 612. 

8. Ala.—Keans v. HoUis, 36 So 2d 
486, 261 Ala. 122—CamtpboU v. lUcc, 
12 $o.2d 386, 244 Ala. 144, 

Ark.—Kushlnsr v. Thompson, 186 6. 

W,2d 941, 208 Ark, 248. 

Cab—FaclAc States Sayings & Loan 
Co. V, Warden, 1X7 iP.2d 877, 18 
. Cal*2d 767—DoU V, Karavllas, 187 
r.2d 886, 82 Cal.App.2d 943—<ior- 
pns Jliris , cited in Aufdemkamp v. 
Pierce, 40 P.Bd 699, 602, 4 Cal^App. 
2d 276—Stahmer v. Stahmer, 13 1*. 
2d 833, 125 Cal.App. 132. 

Conn.—Pepe v, Aceto, 175 A, 776, 
119 Conn. 282—Borden v. Town of 
Westport, 161 A. '612, 112 qionh. 
162.. 

m,—Town of KanevtUe vl Keredith, 
184 863, 861 Xll. 620. 

Ini-T-tiCeeter v. Hardy, 7$ N.».2d 690. 
118 XndLApp, 266—Sheets v. Sttefel. 
J4 N.E.2d 921, 117 InilApp, $64— 
Bri^t V. 'Barger, 18 N.B.2d 966, 
106 Iixd.App. 246. 

lowai—Swim w, Iiangland, 11 N.W.2d 
718, 284 Towa 46-«^-Bcihls v. Brooks^ 
282 N.W;..861> m Ipwa 980. 

Hy.—Hunt V, Oasslty, 181 e.W.2d 
248„297 .»:y, 71$-H2mlth-v dhmher, 

. 166. m Hr. $00>-nKo-' 

Oiboney v. Kewman, 127 0<.W.2d 


800. 277 l-Cy 836—Warfield Natural 
Oils Co. V. Danks, 112 S.W2<1 074, 
271 Ky 462—Hatton v. Willlama* 
Ex’r, 82 SW2d 774, 269 ICy 648— 
Bentley v. Kentland Coal & Coke 
Co., 46 SW2d J077. 242 Ky. 611— 
.Tones v O’Oonnoll, 36 S.W.2d 290, 
237 Ky. 219. 

La—Kemper v. Atchafalaya Basin 
Levee nist, 37 Bo 2d 844, 214 La 
383—THigns v. Powell, 1 So.2d 077, 
197 I^a. 409. 

Mamm.—A llobtdli v. Kontosi, 16 N.E 
2d 403, 300 Mash. 390 
Miss.—Levy v Campbell, 28 'So.2d 
224* 200 Mi»n, 72l—Broome v, 

Jackson, 7 Ho*2d 820, 193 Miss. 
60, suggestion of error overruled 
8 So 2d 246, 193 Miss. 06—Nichol- 
son V. Myrus, 154 $o. 282, 170 Miss. 
441 

Mo.—Webb V. City of East Pralrlo, 
221 S.W,2d 163, 360 Ko. 247—White 
V. KentUng, 134 S.W.2d 39, 346 Mo 
626. 

Mont,—McAlpln v. Smith, 213 r.2d 
602. 

N.H.—^Baltsloy v. Lujan, 2X2 P.2d 
417, 63 N.K. 502. 

Okl.—Cherry v. Weathers, 164 P.2d 
616, 190 Okl. 206—IQlJlott V. Mn- 
Klobrecht, 72 P.2d 882, 181 Okl. 41. 
Or,—60arUnif v^ Christimson, 109 P.2a 
086, 160 Or. 17. 

Tex.x-Whlt* V. Jones, CiY.APp., 168 
S.W.Sd 848. 

Wieli.—W bIim y. Hagetrom, 214 P. 
Sd 864, 36 Wiwh.2d 682—Klnij v. 
NortheMi .Pao. a Ce„ 177 l».2d 714, 
27 'WaHh.2d 260, 171 A.UR. 190. 
Wyo,—Hudson v. Erickson, 316 P. 
2d 379—York v. James, 165 P.2d 
109, 62 Wyo. 184, 162 A.L.XI. 887 
—Corpus Juris unoted in Davis v. 
Minnesota Baptist Convention of 
Minneapolis Klnm, 1$ P*2d 48, 60, 
46 Wyo. 14$. 

61 aj. p 247 note t, 

tfnrsoorded deed 

iln suit to'uulet title it is on plain*- 
tiff claiming undar an unrecorded 
deed , to show any < matters which 
avoid the effect of u previously re¬ 
corded deed.^'-KeUey v. Norris, 126 
F. Ill, 68 Colo. 896. 

jjihough defendant dies counter* 
oiaiftt alleging ownership and asking 
that his title be unieted, plaintiff 
still has burden of proving his title. 
—Ka^ w Bond, IPp HW.td 95, pj$$, 
Ky. 91. 


Title deduolble from oommonwealth, 
oonunon source, or adverse pos* 
session 

(1) Ordinarily, it is Incumbent on 
a plaintiff In action to quiet title to 
prove, if denied* a record title back 
to the commonwealth, or to a source 
common to both litigants, or a title 
by adverse possession.—^Dotson v. 
Horn, 147 S.W.2d 400, 286 Ky. 246— 
Hatton V. Williams’ Ex'r. 82 S.W,2d 
774, 259 Ky 648, 

(8) So, where defendant filed coun¬ 
terclaim to quiet title, plaintlfC and 
defendant having claimed title 
throuRh different sourcoa, both plain¬ 
tiff and defendant were required to 
prove title dnduclble from common- 
wcallh or by adverse poascsfllon,— 
Madden v. Bond, 106 aW.2d 96, 269 
Ky, 81. 

(3) In action to remove cloud from 
title, where evidence showed that 
plaintiff owned land described in his 
petition, and that defendant was 
Claiming land and had committed a 
trespass by felling trees, It was not 
nocesflary for plaintiff to show that 
he deralgned title from sovereignty 
of soil or from common source—Leo 
v. Orupe, Tox,Ctv.App., 223 S.W.2d 
648. 

Furehasev at Judicial sals 
One buying land at sale by mas- 
tor commiHsJoner in divorce suit with 
knowledge of claim of another whose 
deed had been recorded nearly two 
yoara had >>urden to establish that 
she had equity anterior to other 
claimant's.—Brewer v. Loo, 68 S.W, 
2d 409, 262 Ky. 798, 

No ueosssity to attack dsfendaut*s 
title 

In statutory suit to ostabllsh title 
to realty, it was not neoassary tor 
plaintiffs to nttack defendants’ chain 
of title or any link therein^ and do- 
fendants’ title would not be at is¬ 
sue until plaintiffs prove an appar¬ 
ently valid tliie in themselVoA—Bu¬ 
gas V. Fowelh 1 Bo.8d $77, 197 La. 
409. 

d. Wyo.*--€carpiig ffoislg .WotiKI in 
Davis V. Minnesota ^Ba|^st Con¬ 
vention of Mtnneapidlis, Minn., X6 
tP.3d 48, 60, 46 wyo. 148. 

61'Cjr, p 848siota4. 

V, irames, 166 P.2d 
' 469r, 62 wyo. 184; 162 A.Utt. 837. 

V w. ftie A 
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osscssion of vacant lands, such possession must 
eccssarily be constructive, and plaintiff must prove 
itle in himself.® On the principle that a status, once 
stahlished, is presumed by law to remain until 
lie contrary appears, however, plninti/T, after proof 
f title in himself, need not show that he has not 
arted with it.*^ 

Common source of title. Where both parties rely 
n the same source of title, plaintiff is not required 
) prove the whole chain of title,® and is not required 
> prove title m his grantor® or title beyond the 
immon grantor,^® but he must show that he has 
equired title or an interest from the common gran- 
)r.il Where both parlies derive title from a coin- 
lon source, the burden is placed on the party having 
ic inferior title from the common source, if he 
dies on title from another independent source, to 
rove that the title acquired from the independent 
)urce is paramount to the title in the common 
)urcc,^2 and he is not relieved of this burden by 
ic fact that the dec<l tending to show title from 
1 independent source was introduced in evidence 
r the party having the better title from the common 


source.^® 

Where one tenant in common unites nnlh another, 
asking that the common title be <iiuete<l, he assumes 
the burden of proving title in his coleiiant,t 4 
hence, cannot recover if the coteiiant is not entitled 
to recover.!® 

(c) As to T^isscssion 

The burden rests with the plaintiff to prove possesslorv 
on his part where possession Is necessary to the main- 
tenance of the action. 

Where possession i.s necessary to the maintenance 
of the action, the burden rests with plaiutitT to 
prove possession on liis parl,^® and he is not 
relieved from the burden of proving it by the fact 
that the allegation of possession in the conipbaint is 
not denied by the answer*!'^ Where both parties 
claim title from a coimuoii source, possession of 
plaintiff or his later predecessors need not be 
proved, however;!® and, where defendant files a 
counterclaim asserting tith* to the land and a.sks 
that his title be quieted, he waives the requirement 
that possession be proved,!® 


latntory prooeedixLg 
SItatutc auihorlsstni? tan action to 
tabliflh title to realty whore nei- 
or claimant la in actual poHscHHlon 
i<*M not reauiro plaintiff to produce 
oof of a porfeot titio Kood asriUnst 
fi world In view of provision tlial 
dsrmcnt Hhall not ho ros judicata oh 
I pcTHonM not ptwriioH to suit*—In r« 
. Vincent dc I»aul nenev. Ass'n of 
)w Orlcann, La.App., 17S Ro. 140, 
Colo.—Knox V. OihBon. 128 P. 470, 
ZZ Colo.App. 402. 

Cal,—HlltsBtoth V. Byan, 26 P. 
S47, 8$ Cal, 126. 

•hu—Baheock v. BanKorfleld, 04 P, 
Bd 862, 98 Utah 10. 
esumptlon of oontinuanco of title 
irhown to exist In plaintiff woo «u- 
Dra subdivision a of thiw weetion. 

Ool.—Reott V. Warden, 200 1\ 06, 
11 Cal.App. CS7. 

.—^Rtotzonboritor v. Parkins, 68 St 
V.2d 083, 282 Mo. 301* 
nm souxos of tltlo 
Lo roirards necowsity of proof of 
dn of UtU» both holder of tax 
d and olalmant roUod on same 
rce of title, where deUnauont aW'* 
wment accrued while claimant's 
ntorw held record title.—Scott v. 
rdon, 20G P. 85, 111 Cal.App. 687. 
ero dofendsAt’s sole oliiAm of title 
is tlurough deed from plalntldr 
1)' PlalntllX need not prove title 
iimself prior to the date of such 
1. 

—Strange v. Strange, 137 p. 1104, 

\ CaltApp, 281. 

— Botson V, Morn, 147 S*W.2d 400, 
.6 Ky. 246. 


(2) By asking a reformation of 
the <lo(»(l, defendant ooneeden plain* 
tUf'w power to execute it, and there¬ 
by vewtw plaintiff with title.—Dotwon 
V, Horn, wuipro. 

9. Oal—Ranla Ana Mortg. ^ Tnv, 
Co. V. Klnwlow, 86 tNSd 800, 20 Vnl 
APP.2d 107—LangwlafP v, Mltehell, 
6 l\2d 640, no CiU.App. 407 -Hyme 
V. Warden, 300 P, 803, 114 Cal.App, 
707. 

10. Cal.—Central Nat Bank of (hUc- 
land V, Bell, 64 X\2d lt07, 6 Cul.Ud 
224. 

(Ja.- dAwter v. Adcoek, 60 H,10.2a 234, 
207 <Jn. 201. 

ICy.—irrnnklln teiuorwpar Co, v, IIo- 
«I«k, 20 S.W.Sd CC6. 230 Ky. 464-- 
Brown V. Martin, 80 H.W.2d 242, 
220 Ky, 146. 

Wyo.—Tork v. Jamas, 166 l*,2d 100* 
02 Wyo, 184, 102 A.X4.U. 837. 

11. Ga.—Holliday v. OuiU, 27 S.10, 

I 2d 308, 106 Oa. 722* 

Xiost deeds 

Itemotc grantee tracing title to 
common source was held not bound 
to supply lost deeds, where graa- 
j tors th«^reln had subsequently ro- 
conveyed to thalr ffrantee, reciting 
execution of former deeds which 
were lost*—Franklin Fluorspar On v* 
HosUOc, 20 S.W.ad 606, 230 Ky. 464. 

IS. Oal,-—Wagnpr v* Blums, 161 P. 
2d 1001, 71 OalA,p|K2d 04—Blume 
V, MacGregor, 148 l».2d 660, 64 Cal, 
Apip«2d 244. 

13# Cal.—Blume v* MacGregor, su¬ 
pra. 

14* IndL—Meaton v. Grant Lodge 
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No. 226 r. O, O. F., 102 N,K 486, 
65 Tml.App. 100. 

16. tnd.~ V. cirnut tiOdge 

No, 226 X. O. <1. supra, 

13, A1e,»' MHins V. Htdlls, 80 Ro,2d 

486, *161 Ain, 122- Hngler v. Boner, 
128 Ro. 662, 221 Atn. 207. 

Ark. TlmninHon v. Abbott, 228 R,W. 
2(1 660. 

<bu HtmpMm v. Kidley* 160 H.K, 108, 
171 <;«. 622. 

Ky.- 'llunt V. CamiHy, 181 S,W.2d 
348, 207 Ky, 716—Hmlth v. Rlunber, 
166 H.W.2d 88, 201 Ky. 600^ Mc- 
tUbon^y V. N*iwmnn, 127 «.W,2d 
860, 277 Ky. 826' -Wnrftetd Knturnl 
<Ja« Co, V, Hanks, 112 H.W,2d 6V4. 
271 Ky. 462- Hntttm v, Winiitms* 
MxT, 83 aW.Sd 774, m Ky. OXH* 
Jon«»s V, (I'ConneU, 80 H.VV.Od 200, 
327 Ky. 3i0. 

Okl,* 'Bridwell v. Ooeske, 102 X\ 2 a 
666 , 200 Okt. 244 . 

OX 0,J. p 248 note II* 
iwoof of possession held not vs- 
quired under statute 

W.Va.—Bennett v. Nelf, 42 R.K,.2d 
708, 130 W.Va. iai« T*f»rnlumtn« 
Coal db Coke Co. v. Bower, 102 H.K. 
421, 111 W.Va. 712- Flynn Coal A 
Lumber Co. v. F. W. White Lum¬ 
ber Otirporaiion, 167 R.IO. 688* 110 
W.Va. 202, 

17 . lU*—Olos V* Kemp, 61 N.IO. 472 , 
102 III. 72 * 

13. K,T*^16vans v* Lux* 201 N.V.H. 
161* 121 Mlso. 4664 

13i Ky*--<!ombs v. Combs* 166 a.W. 
Id 764* 188 Kr, 162—Madden v. 
Bond* 106 S*W.2d 26* 162 KF. 31. 

Asking for amrmaUve relief a« 
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Where plaintiff ollcg{es that land is vacant and 
unoccupied, the burden is on him to prove that 
fact,20 and m a suit brought under a statute provid¬ 
ing for the establishment of title where none of the 
parties is m actual possession, plaintiff must prove 
that neither party is in actual possession.^! 

(d) As to Adverse Claim 

The burden Is on the plaintiff to show the assertion 
of an adverse claim by the defendant constituting a cloud 
on title, and the invalidity of such claim. 

Plaintiff must in the first instance show the as¬ 
sertion of an adverse claim by defendant ,22 and 
prove his allegations that such claim is invalid23 
and a cloud on iiileM 

(2) On Defendant 

Where the defendant substantially asserts and relies 
on a fact as an affirmative Issue, the burden Is on him to 
establish It. 

Where defendant substantially asserts and relies 
on a fact as an affirmative issue, he must establish 
it,25 unless it is established by the evidence ofTered 


§ 76 

by plaintiff.26 Where defendant admits the fee to 
be in plaintiff from whom he deraigns his title, but 
claims that plaintiff's title has since been defeated, 
the burden is on him in the first instance to establish 
his title.27 So the burden of a particular issue may 
rest with defendant, even if plaintiff is required to 
prove his whole case.28 Where plaintiff is in peace¬ 
able possession and no suit is pending to test de¬ 
fendant's title, plaintiff is not required to prove 
title, but the burden of proof is on defendant.2S 

c. Bnxden of Going Forward with Evidence 

Where the plaintiff has made out a prima facie case, 
the burden of going forward with the evidence, as dis¬ 
tinguished from the burden of proof, shifts to the de¬ 
fendant; and, where the defendant has established the 
due execution of an instrument under which he claims, 
the burden Is again cast on the plaintiff to show facts In 
avolcfanoe, and, It he does so, the burden of going forward 
with the evidence returna to the defendant. 

When plaintiff has made out a prima facie case, 
the burden of going forward with the evidence will 
be shifted to defendant;2<> and it is necessary only 
for plaintiff to make out a prima facie case in order 


QUIETING TITLE 


walvinft' rogulrement of possession 
sreneratly see supra S Zl, 

SO. Okl--•Bartlett v. James, 282 P. 
602, 140 OKI. 218 

Or.—Comcffys v, TXendrloks, 306 P. 
1016, 56 Or. B88, 

21. La.—Boll V. Doario, App., 41 So. 
2d 84. 

22. Mo.—Parker v. Vallerand, 8 A. 
2d 594, 336 Me. 519. 

51 C.J. p 248 note 16. 

23. Ohio.—Stlxur y. Rothackor, 80 
]Sr.F^2d 819, 82 Ohio App. 107. 

51 C.J. p 248 note 17. 

Permissive use 

Use of way over land, without 
owner's permission, by another as 
incident to his own land with such 
owner's knowledge. Is adverse to 
owner's title and evidence of elalm 
of right, and servient owner, claim¬ 
ing that use was permissive, has 
burden of showing It—Sting v. 
Zlolhaeker, supra. 

24. Me.—^Parker v. Vallerand, 8 A. 
2d 594, 186 Me. 519. 

51 CJ. p 248 note 18. 

26 . US.—Manhattan Land d; Trrxlt 
Co. V. Burhs, P.O.La., 48 P.Supp. 
861. 

Cal,—Oorptur juris died fta Sinai v. 
Mull. 181 P.2d 9,24, 928, 80 Cal. 
App.2d 277— Oowpiui Juris Cited in 
Oaks V. Renshatf, 168 P.2d 199, 
201, 74 Cal.App.2d 144—Sunset Oil 
Co. V Marshall Oil Co., 118 P.2d 
842, 47 aiaApp.2d 71f—Warden y. 
Bailey, 24 P,2d 192^ 188 CsJUApp. 
888 , 

Pla.^ay v. Benesh, 188 So. 448* 104 
Fla. 58. . , 

Iowa.—Crawford V. Oot±er, 257 N^W* 


356—Arndt v. Lapel, 243 (N-.W. 605, 
214 Iowa 504. 

Mont.—Thomson v. Nygaard, 41 P.2d 
1, 98 Mont. 629. 

K.J.—Warnor v. Smith, 172 A, 49, 
115 N.J.Mq. 672—Hudson Guild v 
Morris Canal db Banking Co., Ch., 
158 A. 389. 

N.y—Smith V. Dayton, 1 N.T,S.3d 
976, 268 App.Dlv. 899—Finch 

Pruyn & Co. v, People, 40 N.r.S.2d 
797, 181 Misc. 122—Uerormod 

Protestant Dutch Church of Ford- 
ham V. Valentino, 12 N.Y.S.2d 980. 
N.D.—Robertson v. Brown, 25 N.’W. 

2d 781, 75 N,D, 109, 

Okl.—inland V. Craig, 154 P.2d 688, 
194 Okl. 666. 

Tex.—J. M. Radford Grocery Co. v. 
Speck, Civ.App., 152 S.W.2d 787, 
error refused. 

Va,—^French v. Cllnahlleld Coal Cor¬ 
poration, 198 S,D. 503, 171 Va. 211. 
Wyo.—Corpus Juris quoted in York 
V. James, 166 P.2d 109, 114, 62 
Wyo. 184, 162 A.L.II. 887. 

61 0,J. p 249 note 22. 

Xisohes and estoppel 
In action by record title owners of 
mineral rights to quiet title in mln<- 
eral rights and to oanoel recorded 
deeds which were never delivered 
and were materially altered, burden 
of proof was on defendant to es^ 
tablish defenses of laches and es- 
toppet—Mosley v. Magnolia Petro¬ 
leum Co., 114 P.2d 740, 45 KM. 280. 

jks against prior Judgment quieting 
title 

In action to quiet title defendant 
Would be required to show as 
against prior Jtidigmtnt quieting title 
in plaintlfrs predeoessor that thefo 
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wore outstanding interests held by 
persons who wero not made parties 
in prior action—Grantham Realty 
Corporation v. Bowers, 22 KF-2d 
832, 215 Ind. 672. 

26. Wash.—^Fisher v. TIagstrom, 
214 P.2d 654, 35 Wash.2d 032. 

27- Or —Sears v. Murdock, 117 P. 
305, 69 Or. 211. 

28. Ark.—Magness v. Arnold, 81 
Ark. 103. 

29* Ala.—Chapman v. Cothran, 17 
So.2d 677, 245 Ala. 468—Ward v. 
Ohambloss, 189 So, 890, 238 Ala. 
165. 

30. Cal.—Oswald v. Northrop Air¬ 
craft, 145 P,2d 035, 62 Oa1.App.2d 
824—Sunset Oil Co. v. Marshall 
Oil Co., 118 P.2d 842, 47 Cal.App. 
2d 716—District Bond Co. v. Ilil- 
llker, 98 P.2d 782, 37 Cal.App.9d 
81—Kiedman y. BarkwlU, 84 P.8d 
744, 139 OabApp. 664—Sim V. 

I^oterson, 283 P. 876, 102 CeLApp. 
417. 

Conn.—^Borden v. Town of West- 
port, 161 A. 612, 112 Conn. 152. 
Gil,— Bradley v. Thompson, 44 SJSl. 

2d ,898, 202 Qa. 786. 

Iowa,—^asimmerman v. Felgar, 197 K 
W. 20, 197 Iowa 859. 

Ky.—Flinn v. IBlskeman, 71 S*W.2d 
961, 354 ICy. 416. 

Mo.—^Wilcoap, V* Coons, 220 S.W-ad 
15, 359 Mo, 52. 

Mont—Cook V, lUguey, 126 P.2d 825, 

, 113 Mont 198. 

Kjr.—Toth V. ISigelow, 64 A.2d 62, 
1 KJ. 899. 

Ohio.—Lake Front-IBast Fifty-Fifth 
Street Corp. v. City of Cleveland, 
7 Ohio Bupp* 17. aOlrmed, App., 33 
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put defendant on his proof,but the burden of 
Dof which rests upoxi plaiiitiil when the allo{>a- 
ns of the petition arc denied does not sliift.32 If 
feiidant has established the due execution of an 
itruinent under which he claims, the burden is 
am cast on plaintifT to show facts in avoidance,3^ 
:1, if he does so, the burden of goinp: forward with 
evidence returns to defendant 3*1 Where plain- 
has established a transfer from a person lieforc 
beeanic a debtor-, defendant, a subsequent 
lit creditor of the p^rantor holding a shciiirs deed 
the land executed after the first conveyance was 
:ordecl, has a much greater burden of proof than 
would have had if his claim had been in exislenco 
the time the transfer was madc.36 


§ 77. Admissibility 

The general rules as to the admissibility of evidence 
are appMcabla in actions to quiet title or remove clouds. 

The general rules as lo the adniissihility of evi¬ 
dence are applicable in actions to quiet lille or re¬ 
move cluu<ls.3<* 

I 78. - As to Title and Adverse Claim 

Relevant, material, and competent extrinsic evidence, 
including documentary cvidoiico, relating to title is ad- 
missible, but irielevant, Immaterial, or Incompetent evi* 
dence is Inadmissible. 

Tn a suit to quiet title or remove a cloud, rolvvani, 
material, aiul eianpetont extrinsic evidence n'liiting 
to title is admisMl)lc,37 but irrelevant, innnateriab 


r.X{l.2d 120, appeal dlamlHaed 38 K. 
a.2d 410, X82 Ohio St 410. 

Piland V. Cralsf, 164 P.2d 683. 
94 Okl, G66. 

—UiHepraflfl v. Paohert, Oom.rl,, 
3 234 

c,—J. M. Uadford Oroc'ory Oo. v. 
pock, ClwApp., 163 S.W.2d 787, 
rror refused. 

Z:.J. p 240 note 21. 

Ivldeaoe held to establish prlma 
Le case rCQUlrln^^ dcX<*ndaut to fre 
ward with proof. 

.—PacUlo Statos Ravlnirs ^ Loan 
o. V. Warden, 117 l>.2d 877, 18 
'al.2d 7B7. 

—Head V, Head, ICO S.W.2d 26, 
03 *Ky. 871. 

h.—<latrell v. Salt TjSko County, 
(0 P.2a 827, 105 trtoh 409, 163 A. 
.n. UOO. 

XJ. p 248 note 20. 

Cal,—Symo v* Warden, 800 P# 
13, 114 Oal.App.i 707, 

111*, p 248 note 20. 

Ohio.—I»ake ITront-Kaat I^lfty- 
IftU -Street Corp. v. City of 
leveland; 7 Ohio Supp. 17, 10. af- 
’ttled, App., 86 H.»3d 100, appeal 
smlssed 88 K.H2d 410, 189 Ohio 
u 410. 

'^he courts frequently do miy 
when * plaintiff in an action to 
t title has m44e out a prtma 
> case the burden of proof shifts 
lefendant ^he didloulty arises 
uso the words n>urden of proor 
used In two senses; one to tndU 
tiie burden which rests upon the 
xttif when the iUegsttions of the 
ton are denied, and the other tO 
)ate the duty to meet and rebdt 
I evidence inth^duoed hy the ad- 
i party by proof to overbear it 
la mlhd of the tribunsl, The 
»n of proof In the former cama 
not shift. The dnty of gotnsr 
ird with the evidence may shift 
time to tlme.*W4ike Front- 
IP’ifty-JS’lfth Sfreet Corp. v, City 
mlaiid, supra. 

Slz-^Koensel v, arottenbor/p, 199 | 


I\2d 732, 88 rnl.App.2a 666 Uii'd- 
man V. UnrkwlU, 34 r.2d 744. 139 
<ial.App. fi64--('uddy v. O'Hrlen, 
20-1 l\ 37. f>n (MI.App, 409. 

6t O J*. p 248 note 19. 

Bossession of deed formerly in et** 
crow 

Craulim'H or succoHsor^H powioHalon 
of a<‘ktiowlcdtJr(Hl and rt*rordt‘ii (load, 
had Ivoon In e«ori>w, placed 
bunh^n on fcruntor or suocoMSor of 
provtufc wrotuctul delivery.—Mer- 
(‘hauts* Sc X<'armerH* Slate Hank of 
(Jrttve City v, Olson. 260 N.W. 306, 
1H9 Minn. 628, 80 A.XUt. 1380. 

34. Cal.—WllHon V, Nichols, 103 r. 
8d 1007, 30 OaI.App.2d 527, 

38. Mont.—Oook V. ItlKnoy. 120 l\ 
2d 826, 118 Mont. 198. 

36. Cal.—Kewocmih v. tMty of Now* 
port Boarh, 00 P.Od 826, 7 t’*«l.ad 
308—Clorla<‘h v. tkipainml, 300 t\ 
818, 212 Cal. 76H .IVMdrto HtilUm 
QavlnifH ds 'I^ofin Oo. v, l»ftn*K, 124 
K2d 184, 61 t-nKApp.fd H4. 
Idaho.—lirothers v, Amve, 174 l».2tl 
202, 07 Idaho 171. 

Mont—Poison Sheep Oo, v. Owen, 
100 IMd 181, 110 Mont. 001, 

Tax—Hookhout v, Civ, 

App., 66 l^.W.Sd 612, error dla* 
missed. 

61 <XS, p 260 note 36, 

ttvldenee held admlsithXs 

<1) Xn aetUm to quiet title to au* 
tomobUe on Issue whether plainttif 
was nesfllitent in faiUnir to seours 
ownership <NirUlloate,A-^X>4mnis v, 
Bank of Amspioa Nat, Trust 
Ihars Ass'oi 94 KM 51, 84 CalJlpp,8d 
018, 

( 2 ) dividends ot nonpsrfomumee, 
abandonment,' and abrogation of 
aareemsat whereby atlsged wronr* 
fully delivered deed wsa placed in 
escrow.—4M:ereliants' • dr 
State Hank of Grova City w* Olson, 
260 N.W. 515, 189 mw 528, 59 A,U 
H. 1289. ' . . 


(3) To show nrnulOf4f'»*ju'o in «!- 
l<Wd retu'liuilo?! of i-ontriM-t inul<-i* 
whfoh dof«*ntl(intP (’luimod. »I<V«lornl 
I^and Itnnk of VVIchltn v. Hidrw, I2tt 
l\2d 204, 40 N.M. 228. 

(0 On li»suo uhothor puri*li«fi<r 
Urtd paid purohru4t«*in<mt»y mdoo.- 
Uoldnnoij v. Hhoarer, 99 Ho. 179, 211 
Alrt. 10. 

Hvldenoe held inadmissible 

(1) To dofortt effoot of doorer* in 
cUvoroo ludlim purport Ins' to Hword 
wifr'H H(-parnto property to her. * 
('•arr v. <*arr t^o., 177 l». HRS, 39 \*hU 
App. 63. 

(2) To show dovolopiiouU of nul" 
(Uvision uorosM street from plnintifit' 
property no buolnt-rm m-rtloiuont. 
Tunirp V. Glenn, 18 H.H.2d t»7, 22tt 
N,i\ 020. 

(3) To nhow a yenrtal iichtmo* of 
flovrlopnumt of the nuUdlvIidon,- » 
Twrpor V. tllenn, supra. 

87. f^fil.'' Pnoinc Htatus Ravirtipf A 
Uiu,n tio, V, Wftwlen, 117 t\U «77. 
18 <'al.2d 767—Ckistn v. Nevos, 82 
H.2d 800. 18 ChI.M 121 'Osturiil 
Nnt. Uitnk of Oakland v. lloll, 64 
r.2H 1107, 5 <kU.3d 884 -ltdIsiT v. 
ttrad, 18 B^8d 597, 118 Ctal. 119.^^. 
Holman v. Toten, 135 t\2d 808, 
04 Oal.App.3d OOO^^Oetton v. 

Kan, U8 r.2d 80t, 45 (^at.App.3d 
,789-Krucker V, Ilwrlbert# loi r. 
2d lUl, 88 CJa1.ApPr.na 351-Wll- 
linniH V. City 48 Oounty of Ksw 
t<*raucU«»o. 75 KOd 183, 34 t^al.App. 
3d 53U--llym« V. Warden, 300 
801, 114 Oat.App. 707—laumnor v. 
Unruh, 143 K 914, 36 CahApp. 97. 
Mont—l*olson Sheep Co. v, owep. 

105 K8d m, UO Mont. 5Pt. 
qfex^—Heaon v. Pavidf C1v.Ap{>., 333 
9lW.3d 437. 

51 CLS* p 350 nuts 85; 

CDUMweSss «r seed and eotudderatlott 
Bvidenee Is admissible to slmw 
that deed was at most a mortasyn 
and was wlthcnit onnsliteratton, 
Herte r. Xaisa 13 Kid 910, 315 roU 
36L ' 
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or incompetent extrinsic evidence relating to title 
is inadmissible.*® Evidence is admissible on behalf 
of plaintiff to show that a deed in defendant's 
chain of title was invalid because of want of capaci¬ 
ty or power to make it;*® and in a purchawser’s ac¬ 
tion to quiet title wherein the purchaser alleged 
the existence of an uncertainty as to the ability and 
capacity of the vendor to convey, the class of proof 
admissible is governed by the legal status of the 
party whose competency is m question, that is, 
whether he has ever been committed or declared in¬ 
competent, and, if so, whether by a summary pro¬ 
ceeding, or' by a regular adjudication of iiisanity.^o 
Where plaintiff claims title by prescription, it is 
proper to show tlie assessment of the premises, so 
that the court may determine whether plaintiff has 
paid the taxes required by statute to obtain title by 
prescription.'*^ 

Documentary evidence. Subject to the general 
rules relating to documentary evidence which are 


discussed in Evidence §§ 623^775, relevant and ma¬ 
terial documents and writings,** such as grants or 
deeds,** including deeds acquired pendente lite,** 
are admissible on the issue of title, as arc mort¬ 
gages,** contracts of sale,*® wills,*^ and judgments 
and other records.*® Assignments to plaintiff of 
mortgages on the property are not relevant to the 
issue of ownership.** The fact that plaintiff had 
put 111 evidence a deed purporting to have been 
executed by defendant will not preclude the latter 
from objecting to the introduction of an inadmissible 
document, merely because it purports to have been 
made by a grantee of defendant's grantee.** 

§ 79 . -As to Possession 

Relevant and material evidence, such as evidence of 
the execution of a lease, payment of taxes, or Inclosure 
of the land, Is admissible on the issue of possession of 
the promises. 

Evidence on the issue of possession of the prem¬ 
ises must be relevant and material.*^ 


38. Mont.—Sanders v. McDonald, 111 
P.2d 1043. Ill Mont e04. 

Tex.—Magnolia JVtroloum Co. v. 
Uallroad CommlMalon, 170 S,\V.2d 
tSO, 141 Tex. 00—Wisdom v. 
Mlnchon, CIV.App., 164 SW2d 330. 
error’ rofuaed. 

61 p 261 note 27. 

TTse of property 

In suit/ td auiot title to otl well 
derrick and driUlny eauipmont. ex- 
olusldn of evidonoo that defendants 
wore In possosslon of and were us¬ 
ing: ' the property was proper, slnoe 
operation of well did not tend to es¬ 
tablish ownership of property.—-Fos- 
ler V. Zlawlina, 111 P.2d 380, •48 Cal. 
App.2d 641. 

dntnevsh^p of othet property 
In suit to qdiet title to oil well 
derrick dnd drilling eauipmont, tes¬ 
timony sought to be elicited as to 
whether Witness owned ap overrid¬ 
ing royalty' In production of well 
was not relevant to, prove ownership 
of property.—^Feslef v, Rawlins, su¬ 
pra. ^ 

39. K.C.—^Eicks v. Brooks, 102 S.B. 
,20'r, 1T9 fr.C. 204. 

40. V. nandaJljl, 70 
P.2d 384, 68 Idaho 49. 

41. iOat.-rSpot.wood V, Spotawood. 

89 IP. 862, 4 Cat^Ajpp. 711. 

4a. r, Wohlford, 78 P. 

298, 144 Cat. 788—StTMo 4’. Whrdop. 
200 P. ‘868, 114 Oal-dpp. 707. 
cml-oomuoI •vl mhwtage, 8i B.B.8d 
181 , 188 dta. lit 'f 
Oitet.—aCUM P^Mdop, 176 P.Sd 47|, 

198 OKI. 124. • 

61 ajr.« 2fl Mt» 47. 

AttcftSlit dccUiiteAts 

Merointile Tttist Co. Of 
Francisco v. All Ferson# Olahfning, 

m<Ki i8>i 3^ 891, 19$ cm, m, ’' 


N.M.—Union Land, etc, Co. v. Arce. 

162 P. 1143, 21 KM. 116, 

Abstract of recorded lease held ad- 
rolsslble 

Oal.—Mercantile Trust Co. of San 
, Francisco v. AU Persons Claiming, 
etc., 121 P. 691, 183 Cal. 369. 

Bnror not cured by subseauent stat* 
Ute 

Frronooua admission in evidence 
of abstre,cts of title in a suit to 
quiet title was not cured by subse¬ 
quent enactment. of statute which 
authorized admission of such evi¬ 
dence,—Vanderbilt V. All Persons 
Claiming Any Interest in or Lion 
upon the Heal Property Heroin Do- 
soribed or Any Part Thereof, 136 P. 
168, 168 Cal. 607. 

Bvidenoe held. inadmissible 
To cast ronectlon on plalntltTs ti¬ 
tle after it became apparent thnt in¬ 
terveners had neither title nor color 
of title to land in question.—Munro 
V. Bahe» 168 IP,2d 700, 118 Colo. 19. 

884 Ala.—auis V. Womack, 23 So.2d 
868, 247 AIa 25A 

Cal.—Burkhoad v, Briggs, 196 P.2d 
78, 86 Cal.App.M, 808—Wilson v. 
Nichols, 108 P.2d, 1007, 39 CabAPP* 
2d 627—Moore v. Hoar, 9^ P.2d 
228, 27 Cal.App.2d $$$, 

Conn.—Borden v. Town of Westport. 

161 A. 512^ U2 Conn. 162. 

Ga.—Baniel v. Btheredgo, $1> S.E3.2id 
- 181, 108 Oa 181* I , 

Ky*—Baker v. Browib HI S4W.2d 
, 1028, 271 Xy, 9$, . 

Mo.—Eioherda v, IktrlA *1)12 AW.M 
281, 846 260. . 

61 CL P 262 note 48, . 

CnmniattVe evidenoe psepSHy 'esN 
ciiidfd ' I' ^ ' 

K.H>-AlukOttta t: ihkhttlhMdf 79 Ji 
Id 882^ 98 Km 197. 
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44. Mo^—^Barr v. Stone, 242 S.W. 

601. 

N.Y,—^No-ha-sa-ne Park Assoc, v. 
Lloyd. 65 N.Y.S. 108, 26 Mis<* 207. 
aflhmed .61 N.Y.S. 1143, 45 App. 
I)lv. 631, olXlrmod 60 N.B. 741, 167 
N.Y. 431, 

51 0.jr. p 262 note 49. 

46- Ala—Slierldan v. Sohlmpf, 24 
So. 940, 120 Ala. 476. 

48. Minn—Buttorwick v. Fuller, 
etc., Mfg. Co., 168 N.W. 18, 140 
Minn. 327. 

61 C.J. p 252 note 61. 

47. U.S.—Serrallos v. Serralles, C.C. 

A.Puerto Rico, 16 F.2d 841. 

51 C.J. p 262 note 62. 

48p Cal.—Swartfager v, Wells, 128 
r.2d 128, 63 Cal.App.2d 622. 

Mont—West v. Capital Trust A Sav¬ 
ings Bank; ll4 P.2a 572, 113 Mont 
180. 

61 C.X p 262 note 68. 

Judgrment roll in former action held 

4ifi 

Cal.—Moe V. Gior, 2 P,2d 862, 116 

CabApp. 403, 

Ohdgrmeat obtained during penden¬ 
cy of salt quieting plalntht’s title to 
property involved against other > par¬ 
ties is Inadmissible, as muniment of 
plalntifC's tltle^-Moakleyr y* Los 
Angelos P 190 , ^Ry, Co., 84, PM 21 
189 Cal. App, 42 I 4 i« 

49. S.B.—Harmon v. Qtoggins, 101 
’ N.W. 1088, 18 BD.'$A 

BOw N.M.—Union Stc., Co. v, 

Aroe, Ha F. *1 N.M;. 116. 

51. V, Ifah Francisco, 

978 P. 1687r 08 OatApp. 89,, 
5ia*J4 PWi/pete68. . 

IhrUMace^ MM AdMssHde 
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Execution of lease. Possession in plaintiff may 
)e shown by a lease whereby the person occupying: 
he land holds under him.52 

Payment of taxes. Evidence that taxes on the 
and in controversy are paid by a person in connec- 
ion with evidence of actual possession is admissible 
D show the characters^ and extent^^ of his posses¬ 
ion. 

Inclosure of land. The inclosing: of uncultivated, 
Ithough not wild, land, on three sides by a wire 
ence, and on the other side by a stone fence, is 
vidence of possession.^® Evidence that defendant 
fctempted to gain possession, after the action was 
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commenced, by inclosing the land with a fence, is 
evidence that he did not actually have posscssion.5fi 

§ 80. Weight and Sufiiciency 

The general rules as to the weight and sufficiency of 
evidence are applicable In determining the sufficiency of 
the evidence In proceedings to quiet title or remove 
clouds thereon; and generally, In order for plaintiff to 
recover, it Is Incumbent on him to make out hla case by 
the preponderance of the evidence. 

The general rules as to the weight and suflicioncy 
of evidence are applicable in determining the. suffi¬ 
ciency of the evidence in proceedings to quiet title 
or remove clouds thereon,®^ and, in order that plaiu- 
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Day Adventists v. Goodwin, 5 P.2d 
273, 119 Cal.App 37. 
y,—^Roslclalre bood A Fluorspar 
Mininflr Co. v. Stone, 38 S.W.2d 713» 
238 Ky. 734. 

L 0.x p 253 note 56 fa], 
t. bo.—Craiff v. I^iambert, 11 So. 
464, 44 bfiuAnn. 885. 

L C jr p 263 note 67 

Ala—Southern K. Co. v. Hall, 
41 So 135, 145 Ala 224. 
ass.—^nianehard v. J^owell, 59 N.D. 
114, 177 Maas. 601. 

L. Ala—Sinprloy v. Dempsey, 42 
So.2d 600, 252 Ala. 677. 

». Masa.—lUanchard v. lowelb 59 
N.IiS. 114, 177 MoflS. 601. 
u Or.—Mf'Oully V, Hoavorne, 160 
P, 1160, 102 r. 803, 82 Or. 6B0, 

. Cal.—Holaer v. Road, 18 P.2d 
697, 216 Cal, 119—^Durrell v, IJa- 
con, B l>.2d 901, 119 Cal.App. 31, 
.ah.—^Rolmann y. Baum, 203 P.2d 
387. 

C.X p 253 note 62, p 264 note 63. 
rlAence held sutdolent 
(1) To sustain Judgment for plaln- 
f. 

a.—Walthall v, Yohn, 40 So,2d 70B, 
252 Ala. 262. 

is.—MoHher v, Conway, 76 F.2d 
231, 61 Aria. 275, certiorari d<mled 
59 iS.Ct 77, 305 tX.S. 699, 88 b.Bd. 
380. 

k.—Mauldin v, Howell. 205 S.W. 
2d 446, 212 Ark. 268—Walah r. 
>rtain bands, 190 S.W.2d 447, 209 
^LTk, 320—Schnider v. Bldridge, 
L52 S.W.2d 665, 202 Ark. 676—IHtt- 
nan v. l^onglno, 129 8.W.2d 6, 200 
Vpk. 1190—Mason v. I^airrone, 120 
J.W.2d 21, 196 Ajrk. 1178. 
[.—Hunter v. Hunter, 120 F.2a 
04» 21 Cal.2d 228—Hunter v. 

lunter, 130 P,2d 704, 21 CaJl.24 
28—Girard v. Kolbaok, 21 r.2d 
20, 217 Cal. 786—Coomber v- 

ewett, 200 P.2d 187, 89 Cal.App.2d 
54—Wagnor r. Blume, 161 F.2d 
001, 71 Cal.App.2d 94—BraJkhage 
. MoCaslin, 126 P.2d 278, 52 Cel. 
.pp.2d 882i-Aknderson-Oottonwood 
nf* Diet V. SSlnner, 125 P.2d 82, 
1 Cat.Appf2d 587—Stephan y. 


Ohorsmlth, 119 P.2d 388, 48 Cal. 
App.2d 199—Sunset Oil Co. v, Mar¬ 
shall on Co., 118 l>.2d 842, 47 Cal 
App.2d 716—^Hncienda Homos v. 
reck, 113 r.2d 487, 45 Cal.App.Ort 
37—Thatch v. blvingston, 66 r.2d 
649, 13 Cal,App.2d 202—l.ia Mnr v. 
La Mar. 28 1>.2<1 63. 186 Cal.App. 
693—Syme v. Worden, 300 1\ 863, 
114 Cal.App. 707. 

Oa.—mgfters v. Oladin, 50 S.R2<1 
585. 204 Ga 481—Miller v. Mveretl, 
14 S.B.2d 449, 192 Go. 26-Smith v. 
Jones, 194 S.B. 556, 185 Ga. 236. 
Idaho.—Me taker v. I^owther, 204 P. 
2d 3025, 69 Idaho 165—Hunt V. 
McDonald, 149 X>.2d 792, 66 Idaho 
610. 

Ill.—Willson V. Glos. 93 N.H. 763, 248 
III. 276—Haohadourlan v. Hogo- 
slan, 69 N.B.2d 522, 229 lll.App. 
614. 

towa—Bleasek v. Blesok, 284 N.W. 
180, 226 Iowa 237. 

Kan.—Klskadden v. Hawkins, 127 
l\2d 423, 156 Kan. 616—Swlgnrt v, 
X^eterson, 103 r.2d 785, 152 Kan. 
893—Dyer v. Scott, 41 r.8d 0U3, 
141 Kan. 403, rehearing denied 44 
P.2d 902, 141 Kan, 766. 

Ky.—Floyd V. liruee, 214 S.W.2d 402, 
308 Ky, 324— Coins v. Catron, 190 
aw.2d 822. 300 Ky. 683—Combs v. 
Combs, 155 S.W.3d 764, 288 Ky. 
162— Dotson v, Horn, 147 aw.2d 
400, 286 Ky. 246— Hell v, Twyford, 
146 S,W.2d 55, 284 Ky. 48I« -Trip¬ 
lett V, Hays, 95 S.W.2d 009, 264 
Ky. 746— llrown v. Martin, 39 
W.2d 242, 339 Ky. 149, 
liO.—AutUement v. Weill, 2 So.aa 81. 
197 La. 685. 

Mich.—Stetteg y. Allan, 205 N.W. 345, 
295 Mich. 510. 

Mlaa,—Hroom y. Jaokaon, 18 8o.2d 
620. 

M. X—Hudson Ouild V. Morris Canal 
ds Banking Oo., Ch., 188 A, 889. 

H.M.—G O S Cattia Oo. v, Bragaw^s 
Kairs^ 22 F.ld 529, 88 M.M. 105. 

N. D.—Pasaangar v, Coan, 288 K,W. 
778, 61 KD. 589. 

Okl.—Bell V. Prothsroft, 188 PM 888, 
199 Okl. 562, 1 A.L.R.2d 8X0-^n- 
deraon v, Abbott, 128 P.2d 545, 192 
Okl. 647—Oordilla v. Taylor, 72 I*. 

124 


2d 875, 181 Okl, 20*-Houfrhtrtn v. 
Houghton, 62 r.2d 473, 178 Okl. 
167. 

R.r. ‘-('•ahlll V. Slalmen, 185 A 257. 
56 n.T. 266. 

Ktl—<?olemnn v. Giutklns, 163 S,K. 
790, 165 S.C. 301. 

Tex.—City of iHiblln v. Tntum, Civ, 
App., 232 S.W.2d 74(1 Temple 
Trust Co. V, I-ogan, Civ.App., 22 S. 
W,2d 1017. 

VVsHh. (Took V. Tudor, 163 l*,2d 
740. 28 Wnah.2d 289. 

W.Vfi.* Uonaker v, City of ITlnee- 
ton, 25 S.J0.2d 772, 125 W.Vn. 672. 
5t C.X p 252 note 82 £iO (1). 

(2) To sustain Judgment for de¬ 
fendant. 

Wndieott v. rhUHps Petroleum 
Co., (\AKfin.. 172 F.Sd 378- «W«ber 
V. Alabama-tCalifornia Gold Mines 
Co., C.C.A.Oal., 121 F.3d 662. 
Ark.—Thcjmaw<»n v. Abliott, 229 6.W, 
2d 060- (Ft»ster-tar«ywon buniiber 
Co, V. nond, 125 H.W.ld 108, X97 
Ark. 1003. 

Cal.-* Valle v. Ingram, U7 P.Sd 869, 
18 ('al.2d 76l"»*MaeDt»imeU v, Cali¬ 
fornia bands, 101 P.2d 479. 15 Cnt. 
2d 344—Houeher V. tCrlehn. 182 V. 
2d 218. 80 Cal.App.2d 437 Hmith 
V. OaUfornla X*ortJana Co.. 

26 l\U X013, 134 Cal.App. 630. 
CA.«-Danlfll V. ICthemdge. 31 S.i*3.2d 
181, 198 Oa. X01, 

Idaho.—Hunt v. MeDonald, 149 l\2d 
792. 05 Idaho 610. 

In(t.-*Helph V. Illinois Dips Une, ISO 
hr.W, 191, 206 1ml. 490- Murrer v, 
Murrer, 19 N,R8d 404, 105 tnd. 
App. 304. 

Iowa.—Hwim y. lioagland, XX N.w.2d 
7X3, 234 Iowa 48. 

Kan.—MrMtekal y. Miner, 188 }\2d 
859t 158 Kan. 55A 

Ky.—Yatiw Vi Harvoy, 215 H.\v.3d 
528, 808 Ky* 844—Justtea v. Htaton, 
X68 SiW.Sd 471, 891 Ky. 179. 

K.C*—baa y* MaPonaid, 52 S.I5.2d 
845, 380 M.C. 5X7. 

Okb—Oulf Hetrolaum OA y, Bolings 
X57 F.2d 788, 198 Okl. 828—Oor- 
msh y. Wanon, 98 PM 800, 188 
Okl* 425. 

51 ax p 258 nota 88 la] (8b 



74 O.J.S. 

(8) To sustain Judgment for in¬ 
tervener. 

Ark.—^Holloway v. Bank of Atkins, 
169 SW.2d 868, 205 Ark 698 
—Kirkwood Realty Insurance & 
Adjustment Co v. Henry, 162 S 
W2d 600, 349 Mo. 522. 

SB—Smith v, Danforth, 228 N-W. 
69, 64 S.D 250. 

Tex —^Dittmar v. Alamo Nat. Co., 
Civ.App, 91 SW.2d 781, aHlrmed 
118 S.W.2d 298, 132 Tex 44 

(4) To justify decree of dismissal 
or nonsuit. 

Ala— McCaleb v Worcester, 140 So. 
595, 224 Ala. 860. 

Ark—Lillie v. Nunnally, 199 S.W2d 
761, 211 Ark. 202. 

ni.—Curlelli v Curlelll, 48 N.E1.2d 
860, 383 111. 102. 

Ky—Spencer v, Stcole, 176 SW2d 
1008, 296 Ky. 3—Martt v. Mc- 
Brayor, 166 S.W.2d 823, 292 Ky 
479 

Mont.—^MoAlpln v. Smith, 213 P 2d 
602. 

N.J.—JoITo V Gllksman, 61 A.2d 467, 
139 N.JBq. 369. 

NC.—Franklin v, Hlisabeth Realty 
Co, 162 S.KI, 190, 202 N.C. 212. 

(6) To sustain Ending for plain¬ 
tiff. 

Cal.—O'Banion v. Borba, 196 P.2d 
10, 32 Cal 2d 146—Brice v. Kvons, 
217 l>.2d 738, 97 Cal.App.2d 412— 
Hoytt Const, Co. v. White, 163 P. 
2d 32, 71 Cal.App.2d 626—Bootsch 

V. Wagner, 168 P,2d 991, 69 Cal. 
App.2d 407—BertelHon v. Bertel- 
son, 122 P.2d 130, 49 Cal.App.2d 
•479—Fisher v, Chaffee, J21 P.2d 
61, 49 Cal.App.2d 97—O'ohnson v. 
Warden, 119 P.2d 787, 48 Cal.App. 
2d 339. 

Or.—^Rayburn V, Blechschmldt, 28 
P.2d 660, 148 Or. 640. 

Tenn.—Woods v. Richardson, 281 S. 

W. 2d 340, 190 Tonn. 662. 

Tex.—Klein v. Hartsell, Civ.App., 43 
S W.2d 181, error refused. 

Wls.—Walter W. Oefloin, Inc., v. 
Voell, 268 N.W. 362, 217 Wls. 181, 

(6) To support ftndlng for defend¬ 
ant. 

Cal.—^Nelson v. Nelson, 12 P.2d 960, 
216 Cal. 10—Williams v. Palmer, 
210 P.2d 714, 94 Cal.App.2d 848— 
Anderson v. Anderson, App., 108 
P2d 462—Passantlno v. American 
Trust Co., 72 P,2d 228, 23 Cal.App. 
2d 202—Penn v. Dybo, 1 P.2d 461, 
116 CaJUApp, 67—Security Trust 4b 
Savings Bank v. Carrier, 290 P. 
468, 107 Ca].App. 888. 

Colo.—Slack V. Anderson, 164 P. 89* 
60 Colo. 466« 

Fla—Port St Joe Bock 4b Terminal 
Ry. Co. V. Maddox, I9l So. 776» 140 
Fla, no. 

Idaho—Platts T. Paolflc First Fed¬ 
eral Sayings Sc Itoan Ass’n of Ta¬ 
coma, 111 P.2d 1098; 69 Xdslio 840. 
Okl.^-Fowier Halt, 989 F. 706* 1^4 
Old. 144. 
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Wash—^Rushton v, Borden, 190 P. 
2d 101, 29 Wash 2d 831. 

(7) To sustain finding that equi¬ 
ties of the parties were equal—Bell 
v. Protheroe, 188 P 2d 868, 199 Okl 
662, 1 A.L.R.2d 316. 

(8) To show laches on plainliflr.s 
part—Stewart v Pelt, 131 SW2d 
644, 198 Ark 776—61 C J. p 263 note 
62 Ca] (10). 

(9) To show other particular 
facts 

Ala —Pierce v Lee Bros Foundry 
Co., 44 So 2d 750, 258 Ala 820— 
Elson V Pridgen, 196 So 889, 2.39 
Ala 678—'Sherrod v King, 147 So. 
600, 226 Ain 622 

Ark—^Wheeler v Wendleton, 191 S. 
W2d 952, 209 Ark 601—Shelby v 
Shelbv, 32 SW.2d 1071, 182 Ark 
881—Judd V Rioff, 296 S W, 370, 
174 Ark. 362 

On! —O’BnnlOfi v. Borba, 196 P 2d 10, 
82 Onl.2d 146—Simon Newmnn Co 
V. Tully, 88 P.2d l,ni, 13 Onl.2d 
134—Newcomb v City of Newport 
Beach, 60 P.2d 826, 7 Oal.2d 393— 
Boxsee Co v. All Persons Claim¬ 
ing Any Interest in, or Lien TTpon 
Real Property Herein Beserlhed or 
Any Part Thereof. 46 P.2d 192, 8 
Cal.2d 609—^Nelson v. Nelson, 12 P. 
2d 950, 216 Cal. 10—Ferris v Em¬ 
mons, 6 P2d 960, 214 Cal. 601— 
Kerr v Mllntovleh, 290 P. 289. 200 
Cnl. 766—^Majors y. Butler, App., 
221 P.Sd 994—Walton v Evans, 
167 P,2d 68, 68 'Cal.App.2d 466— 
PaeiAe Slates Savings ^ T^oan Co, 
V. Peresj, 124 P.2d 184, 61 Cs.t.ApP. 
2d 84—Anderson v. Meuer, 123 P, 
2d 903. 60 CSl.App.2d 841-Bardeen 
V Commander OH Co„ 119 P,2d 
907, 48 Cal.App.2d 366—Rehart v. 
Klossner, 119 P 2d 148, 43 Cal. 
App.2d 46—Rohart v. Klossner, 

119 P.2d 146, 48 Cal.App.2d 40— 
Hanlon v. Western T.ioan Sc Bldg, 
Co., 116 P.2d 466, 46 Cal.App,2d 
580—^XTaoienda Homes v. Peek, 113 
P.2d 487, 46 CaI,App.2d 37--^Rloe 

V. I^ee, 113 P.2d 236, 44 Cdl.App.2d 
000—Lynch v. Melby, 19 P.2d 49, 

120 Cal.App. 646—^Penn v. Bybo^ 1 
P,2d 401. 116 CabApp. 67. 

m—^Robertson v. Bachmann, 186 N. 
P). 618, 362 m. 291—Chicago Sc N. 

W. Ry. Co V. Kenaody, 176 N.K. 
2C9, 344 m. 309* 

Tnd.—Blckoson v, Blckason, 40 N.B. 
2d 965, 210 Tnd. $88--Heetsr r. 
Hardy, 76 N,B.2d 690, 118 Ind,Api>. 
266—Bryant v. Barger, 42 N.B, 
2d 429, 112 Ind.App, 17—Sweeney 

V. Sweeney, 26 N.KI.2d 273, 107 
IndApp ‘ 460—Hochstotler V. A. 
Allen Wilkinson Lumber Co., 24 N, 
Bl.2d 432, 107 Xad.App. 188* 

loFa.^—SDastman v. Be Frees, 17 N. 

W, 2d 104v 286 tow*. 488—Crawford 
V. Cotter, 267 N.W. S6«-^Hgamle v* 
MAy^ 260 N.W. 748, 217. lowg 1833 
—Karris v. Randolph, 236 NJW. 61, 
218 Iowa T72* 

Kv.—Newsome v* Kalb 161 «.W.2d 
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629, 290 Ky. 486, 140 A.L.R. 818— 
Warflcld Natural Gas Co. v. Ward, 
149 S.W2d 706, 286 Ky. 73—Belch¬ 
er V. Adkins, 132 S,W,2d 62, 279 
Ky. 680—Adkins v. Hack worth, 
130 SW.2d 774, 279 Ky 362—Rat¬ 
cliff V. Coleman, 46 SW.2d 493, 
241 Ky. 791—^Blankenship v. Ad¬ 
kins, 33 S.W2d 693, 236 Ky. 621* 

La—Tate v. Ludeau, 6 So 2d 737, 
199 La. 706—Little v. Barbo, 198 
So 368, 196 La. 1071. 

Minn—Bxslod v. Bxsted, 270 NW. 
554, 202 Minn. 621, 117 A L R. 664 
—Peterson v Siobrecht, 247 NW 
6, 188 Minn 272 

Mo—^Plckel V. McCawIey, 44 S.W.2d 
857, 829 Mo. 166—Nichols v. Rob¬ 
inson. 211 S.W. 11, 277 Mo. 483. 

Mont.—^West v. Capital Trust Sc Sav¬ 
ings Bank, 124 P,2d 672, 113 Mont 
130. 

N.T—^Bakor v Halpern, 88 N.T.S.2d 
832, 276 App Biv. 869. 

N C.—icranklin v, Kllaaboth Realty 
Co, 162 SB. 199, 203 NC. 212. 

N.D.—Stonehouse v. Merslovsky, 274 
N.W 313, 67 N.D. 485. 

RI —Oolinoau v Coutu, 173 A. 76. 

S.C.—Coleman v Gaskins, 163 SB. 
790, 166 SC. 301. 

Tex.—^Fry v. Harkoy, Civ App., 141 
S.W.2d 662, error dismissed, Judg¬ 
ment correct—Abernathy v. Adouc, 
Clv.App., 49 S.W2d 476—West 
Texas Const, Co. v, Liberty Nat. 
Bank of Oklahoma City, Civ*App., 
48 S.W2d 681. 

Va,—Harris v. Scott, 18 S.B.2d 306, 
179 Va. 102. 

Wash.—Gardner v. Herbert, 6 P2d 
782, 166 Wash. 429 

Wyo.—Ruo v. Merrill, 297 P. 879, 42 
Wyo. 611. 

61 C.J. p 263 note 62 W. 

Kvidenoe held lAStUftoleat 

(1) To sustain Judgment for 

plaintiff. 

Ala.—Davis V, Ashburn, 141 So. 226, 
224 Ala. 672. 

Ark.—Chavis v. Henry, 168 SW.2d 
610, 206 Ark. 103. 

Cal,—Coilln v. Odd Follow IMl Ass'n 
of Modesto, 71 X».ad 266, 9 Cal.2d 
621—O. R. Holcomb Bstato Co. v. 
Burke, 48 I>.2d 069, 4 Cal.2d 289— 
Roma V. Blbert, Limited, 166 P.2d 
204, 73 CabApp 2d 338—J'ordan v. 
Clausen, 66 P.2d 240, 13 CnbApp.2d 
16—California Public Improve¬ 
ment Securities v. Porter, 9 F*2d 
$77, 121 qabApp. 670. 

Fl«u—Butler V. Bo Soto Nat Bank 
of Arcadia, 136 So. 397, 102 Fla. 
464. 

Oa.—IlolUday v, OuUb 27 S.B.2d 398, 
196 Ga. 728—Sapp V* Thotnas, 181 
B.I0. 343, 181 Ga* 060. 

Iowa.—Locdcle v. White, J07 N.W. 
671, 221 Iowa 1044, 

Kan.—Byer v. Scott 4X F2d 893, 141 
jaCaa, 460, rehearing, denied 44 P. 
0g 992, 141 Kan* 714, , 

Ky,r—Bentley V, Kentland Coal 4b 
Coke Oe,, 49 1077, 242 Ky. 

01L 
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tiff may recover, it is incumbent on him to make out 
his case by the preponderance of the evidence. *^8 
Whetc fraud is alleged, the evidence must be clear 
and convincingbut, where defendant relies on 
a deed which plaintiffs claim was executed in viola¬ 
tion of a power of attorney, without consideration 
and in fiaud of the principal, only slight proof is re- 
<pured of plaintiffs who have the negative position,®^ 
Where subsequent acts arc relied on as a waiver of 
clearly established fraud, the acts evincing a pur¬ 
pose to waive or forgive the fraud must be estab¬ 
lished by the dearest evidence.®^ A litigant's claim 


of an oral agreomont for the purchase of realty 
prior to the death of the owner shouhl, in actions 
to quiet title thereto, be scrutinized with the giealo^t 
care,®^ and established only on the most satisfactory 
evidence ®*'* 

/I fi/f/mi facie ease established by jilainlilT and not 
successfully overcome by defendiint entitles the 
former to judgment.®'* 

§ 81, -As to Title and Adverse Claim 

Oenerat rules have been appUed In deternUnino the 
sufficlenoy of the evidence to prove plaintiff's titta or to 


— Saldo V, UroJBy, 874 N.W. 730, 
ViHX Mioh. 131. 

Mo,—Mattinpriy v, Washburn, 196 S. 

W.2a m, 366 Mo. 471. 

Tox.—noarwon v. Bluolc, Clv.App., 320 
».W.2d 1076. 

51 C.J. p 254 note 03 Ca] (1). 

(2) To authorlasO Judprmoiit for do- 
fen dan t. 

Cal.—l»an«inl v. Wobor. 127 P 2d 283, 
63 Cta.App.2d 1—Nobel v. You Hot 
Mlnlnjf Oo., 72 P.2d 206, 22 Cal. 
App.2d 623. 

Ky,—Orimth v. Daniel, 200 «,W.2d 
743, 304 Ky. 814—Honnlnffton v. 
Anglin, 165 «.W.2d 360, 23H liy 
226—TTniton v, WilliiimH' Mx'r, «2 
S.W.2d 774. 269 Ky. 643. 

Misn.—UavosifiH v. Martin, 130 tin. 
232, 190 Minn. 92. 

Mo,—Xiuopor V. KurtU, 163 fl.W.Sd 
1031, 34$ Mo. 938—Ulzby v. 

liaekuos, 144 S.W.2(I 112, 346 Mo. 
956. 

Mont.—Cook V. Klgney, 120 l»,2d 326, 
113 Mont. 198. 

«.n.—n<‘uelc V. irowe, 23 N.W.Od 744, 
71 ai>. 288, 

Tex.—Groono v. Smith, Olv.App., 148 
B.W.2d 909. 

51 O.Jr. p 254 note 63 M Oh 
<8) To, authorise Judgment quiet¬ 
ing title. 

Ala.-— XJurlonon v. Clark, 167 So. 263, 
232 Ala. 119. 

Ark,—Mabrey v, MlUman, 186 8.W. 
3d 28, 206 Ark. 28$. 

Neb.—Owen* v. Hood, 4 N.W.ad 914, 
141 Nob. 796. 

U) To support fUidings. 

Cal.—Majors Hutlor, App., 221 P. 

24 $$4—Swlgsrt V. tSUftord,, 102 
l>.2d 100, 85 Cal.App,2d 46$. 
N.M.—Mosley V. Magnolia rotroleum 
Co.. 1X4 P,2d 740r 46 N.M. 280, 
Utah,—Xlolxnann v. JXaum, 203 I^2d 
387, 

($) To support Pisa of ladhos.^ 
<lunen V. Johnson* 2$ $.W,2d 89, 385 
MO. 268, 

(6) To show other particular 
toots. 

lol.—OoodfeUow V. OoodfoUow, 27 
P.ld 6$8, 2X9 Oai, 549—Majors r. 
Mutter, App., 821 F.2d 994—HOir- 
man v. Van Dusss^ 65 F;2d X82Q, 
1$ OiaApp,2d 617, 


Fin.—1‘irrhon v. Itlll, 180 So. 679, 133 
Fla, 104. 

Ky.—Jit‘11 V. Twyford, 146 S.W2d 66, 
284 Ky 431. 

N.J.—Ilumphroya v. llmcb, 160 A. 

631. no N.J.Wq. G47, 36 930. 

N.y,— V. LiaakowiciSfi. 63 N. 
y.H.2d 101, 270 App.inv. 1042-- 
Monioa v. Noldhardt, 72 N.V.H.L'd 
387. 

N.D.—Twonge v. Stav<*uH, 345 N.W, 
404, 03 N.n, 1. 

Okl.—JMitrheU XyrllUng t^o. v. IbduTt 
U Klukaid, Inc., 106 J\2d 764, IK« 
Okl. 26. 

Or.—Giant on v. Oregon Kelp Ore 
Products Co., 296 X‘, 30, 136 Or. 
321. 

Tax,- llumphN^y v. Juneii, (Mv.App,, 
41 S \V.2d 263, errer refuaed, 
Vu.-'t^eneh V. CUrndtileld final <i<»r- 
ponition, 108 aiO. 603, 171 Vu. 211. 
Wash.—'HunMcn v. UndHtroni, 11 i\ 
2d 232, 163 Wn»h. 130. 

61 CIJ. p 364 note 03 (a]. 

Oorvobomtlire testimony 
In suit to fistiaillsb title to land 
under alleged oral contract with 
plaintiits* decease father, abseuee 
of strong eauittos in favor of plain- 
tllf did not detract from quality of 
plalntilTe oorroborattve te^Himony.— 
Mlesok V. mesek, 284 N.W. 160, 226 
Xowa, 267. 

68. Ky.-^eaton v. Dutt, 41 8.W.3d 
968, 245 My. 121, 

09. Colo.-*-OiLsserlel|rh v, Bpar Cons, 
Min. Co., 128 P. 869, 26 Colo.App. 
239* 

Xll.—DauMh V. Oarkor, tCO 17.8. 78C, 
329 IIL 410. 

610.J. p 264 not, 64. 

XtMwrwo hold nflotoKt 
CalK'-^olmoa v. O’lirlen, 161 P. 1161, 
28 CaLApp. 264. 

UL—Kaohadourlaa v. Soarosian, 69 
. K.BI.2d 629, 329 ItLApp. 614. 
T;talt.~<MvUotU T. Alberto, 116 ». 

2d 791, 160 Xrtak 392. 

MvUleaiOe held InsflAoleve 
Cat.--I’aeitte Staton earta«« s Loon | 
Oo. V. PMtm, 124 .l>.2d laA 61 Cal. 
App*2d 9A 

Mtiotiu->S‘aralMHi«h V. Itkodt, 9 N.W. 

9d 689, 906 Kldh. 18A 
Moat—Kolly v. OniUto,^ 129 F.ld 
619,113 Mont StO. 

126 


,S.G - V. CJrIggs, 1$ B.M.M 
477. 199 BC. 296. 
lUiih rileliloH V. Jdnc‘h, ?90 V, 

7G ITlnh 695. 
fit (U. |» 251 Hole 04 fal. 

60. Itfrtelpon \. 12.1 

l'.2d 130, 49 <Mi.App.:M 479. 

61. ('•ill.- HmUlinge v. 126 

I'.2d 378. 53 (;iil.App.2<t »83. 

02. lowu.-'Swnn v, .Ihoruton, 290 N. 
W. 314, 23$ Iowa 1141 WlJUiimH v. 
narrlmm, 29a N.W. 41, 323 Iowa 
715. 

163. Iowa. • Wfllinrnrt v. llarrhinn, 
miprrt, 

Fvoof axnst bei 

(l) Gie«r and nntl.d’atdory, un 
etiuivoeai, detlnifo, dU’»M‘i, pttriUtvi^ 
expr««an, uimmbiautniP. i^maduoivt', 
MuloHanttul, and eonvinelns.’ Hwnn 

V. Jhoimon, 296 N.W. 214, 239 Iowa 
1141—WilUiunH V, ItarHuon, 393 N. 

W. 41, 228 Xowa71S. 

<3) Ho eoKont, clear, itnU forellde 
as to leave no reaiionalde doubt In 
ehaneellor's mind os to the t«*rm^ 
and eharaotof of the c^mtroet.* Hwan 
V. Jhonson, 296 N.W. 2X4, 2S9 lown 
1144. 

Mfldeaoe held ittswttelMLt to sup 

port defcncUttls* alleKations of oral 
contract for pur^^haits of property hy 
them from doQedent.-^wan v. Jlnm- 
son, supra. 

64. Wash.—White v. MeHorPty, oi 
l\ 246, 47 Wash, 16. 

51 ax p 264 note 16, 
jerlma facie evidence of title see i/t 
fra t 61. 

SutOoiency to shift bunhm of gomn 
forward with evidem^o supru j 
76 0. 

Mvidfaei heXA to estahXtsh priana fa- 
Me cNM 

OaX.--*Hertelsen % Mertidson, 133 V, 
2d 160, 4$ Cal.App.2d 47t'- Usllfor- 
nia FubUo Improvement 
r. Forten $ F.td 677, 111 Cal.App. 
570. 

Ky.—Head v. Head, 165 KW,2d 25, 
29B Ky- 571. 

V. Whitney, 74 tKua 
450^ 105 M<mh525. 

NJi:*' 2 -Oadoret] 6 e n Itsvesqua, 69 A.2d 
692, 56 K.H. 42, 
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establish In defendant the title qt Interest affirmatively 
set up by himf and ordinarily to authorize a recovery 
plaintiff must establish title in himself by a preponder¬ 
ance of the evidence. 

General rules have .been applied in determining 


the sulScicncy of the evidence to prove plaintiff’s 
titlc®5 or to establish m defendant the title or in- 
tercst affirmatively set up by him.®® In order to 
authorize a recovery by plaintiff he must establish 


65, Ala—Lenoir v. Burns, 134 So 
485, 233 Ala. 101. 

Ky—Strunks Lane St Jellico Moun¬ 
tain Coal Sc Coke Co v. Anderson, 
134 S,W 2d 779, 276 Ky. 576 

Mo—^Roberts V. Murray, 233 StVSd 
540 

N.r.—St William's Church. Ba- 

auelte Lake, v. I>eople, 66 N.T.S 2d 
868, 269 App.Biv. 874, reversed on 
other ftrounds 72 N M 2d 604, 296 
N.Y. 861, roarfirument denied 73 N. 
B2d 576. 296 NY. 1000. 

51 C.J. p 254 note 68. 

Evidence held sniaoleiLt 
(1) To show owni.Tshlp in 

Ark—Brundldpfo v O’Neal, 210 S.W 
2d 305. 213 Ark. 213 

Colo—Miller v (Ulloland, 96 r.2d 
816, 106 Colo. 180. 

Ind.--‘HochstotJer v. A. Allen Wilkin¬ 
son Lumber Co., 24 N.B.2d 432, 107 
IndApp. 336. 

Mich—bYonch v. Foster, 11 N.W.2d 
920, 307 Mlnh. 361. 

Mo,—Flomlnpr v. rnmlscot Land & 
Oooporaffu Co,, 211 S.W. 74 

<2) To show title in x^lainliff. 

Ala—lOnis V. Womack, 23 So.2d 859, 
247 Ala. 264. 

Aria,—Shuniway v. Barley, 100 r.2d 
194, 66 Aria. 124. 

Cal.—Stronru*raon v. Avorill, 141 F. 
2d 732, 22 Cal.2d 808—Johnston v. 
Courtial, 14 l>2d 771, 216 Cal. 606 
—Borte V. Ijuse, 13 l*.2d 910, 216 
Oal. 261—^Tfolaor v. Bead, 13 T^2d 
697, 216 Cal. 110—Luberco, limit¬ 
ed V. Boswell, sn F,2d 106, 90 Oal. 
App,2d 940—Wajmot^ v. Blumo, 161 
F.2d 1001, 71 Cal.APP-2d 94—Mar¬ 
tin V. Paolho -Southwest Royalties, 
106 r.2d 443, 41 Cal.App.2d 161— 
Bacon v. Bacon, 69 F.2d 884, 21 
CaljV.pp.2d 540—Broddwetl v. An¬ 
derson, 6 F.2d 269, 119 Cal.App. 
146—Anderson v. Broodwell, 6 F. 
2d 260, 119 CahA^P> 120. 

Conn.—Byard v. IXoelecher, 151 A. 
851, 112 Conp. 5. 

Ind*—Bryant v. Barger, , 42 N.S.2d 
429, 112 ind.App,l7, 

Ky.—Strunks Lane fii Jellico Moun¬ 
tain Coal Coke Co. v. Anderson,’ 
180 S.W;2d 885. 297 Ky. 578—Oon^ 
yors^ Adm’n v, McOee, 171 S.W.2d 
450—Head-V. Head; 169 S.W.2d 25, 
298 Ky. 371—Bennington Y. Anglin, 
155 S.W.2d 860,^288 Ky. 226—Ad¬ 
kins V. Haokworth«480 E.W.2d 774, 
279' Ky. 552—fTttmer v, MoCartg, 
124 j|,w.2d 755, 27g Ky, 48L > 

La,—In re St 'Vlniient dg Fa«l 
Benen AsYn itt OneoiMr, Ajpp., 
175,'So^ 140., 

Mfol^^BCHaninghdttgeb V. BkEmv 9 
N,W.2d 856, 505 Mtoh^ -Ml, 


Mo—Jones v. Himmelberger-Hnrrl- 
.son Lumber Co, 223 SW 63 
N T —Low V. People, 93 N Y S.2d 186, 
195 Misc 947. 

ND—Passenger v. Coan, 238 NW. 
773, 01 ND. 669 

Utah—Day v. Steole, 184 P2d 216. 
Ill Utali 481 

Wyo—Ohio Oil Co. V. WyominpT 
Agency^ 179 P.2d 773, 63 Wyo. 187 
61 C.J p 254 note 68 [a] (1). 

(3) To show that plaintiff had no 
title 

Ark—Staton v. Moore, 196 S.W.2d 
873, 210 Ark. 416. 

Cal.—lUarkwell v. Blackwell, 103 P. 

2d 76, 85 Cal.App 2(1 403 
Ky—Cox V. jenningH, 217 SWSd 
306, 309 TCy 23S--Mnrtt v Mc- 
Brnyer, 166 S.W 2d 823, 292 Ky 
470. 

La.—Aaron v. Pitts, 171 So. 713, 186 
La. 116. 

Mo—Bowfwick V, Fr<M»mftn, 160 SW. 
713, 349 Mo. 1 

Utah.—TT»»me Ov^ners* I^onn Corpo¬ 
ration V. Dudley, 141 P,2d 160, 106 
Utah 208. 

Vo.—Roller v. Armentrout, 86 S,K. 
006, 118 Vft. 173, error dismlssod 
38 aCt. 221; 248 U.S. 642, 62 L.Bd, 
527, 

(4) To support finding, 

U.fl,—Smith v,^Minor, C.O.A.Tox., 83 
F,2<1 970. 

Cal.—Wldred v. Tsheppe’s TOstate, 65 
P.2d 88. 19 Cal.App.2d 169—-Ruffler 
V. S(‘arhorough, -14 F.2d 808, 126 
Cal.App. 227. 

Bvldance held Ingnldoient , 

(1) To show title in plaintiff. 
Cal.—Doll V. Maravilas, 187 P,2d 885, 
82 Cal.App.2d 948. 

Conn.—y. Acoto, 176 A. 778, ItO 
Odnn. gSO-i^-Mshtas v, - Town of 
Oreenwloh, 171 A. 10, 118 Conn. 
187. ’ , ^ 

Fla.—Butler v. Do ^Soto Nat Bank 
of Arcadia, 135 So. 807, 102 Fla 
404, 

Ky,—Frasura v. Bull, 212 S W.2d 280, 
307 Ky. 724—Warfield Natural 
Oa» ,Co* V. Dances, 112 fl.W4<2 674, 
271, Ky» 452’^entley v. Kenjtlapd 
, Coal 4b Obke Co,, 46 $,W,2d IQ??, 
242 Ky^ 511—flatiollff v, jColpman, 
45 S.W,2d 498. 241 Ky, 7]Bt 
Mo.—aider ,.v. Bioharde,'84 S.w,2d 
28, 

N,T.—WUUam^s ChttrcJw lU-' 

• jiue^tte Lakp, v,. People, 72 N.B;.2d 
604, 296 NX 861, reargument de- 
' Hied. 7,8 NX2d 576, 296 N.Y. lOOO- 
V.. 3S if-W. 

' Si m, 74 ftD. S04, 

S.O,—art«« ▼. ori»e». s.md 477 , 

IH'ACi. »9S« 

,T«e.-.*iP*rrj’ aiTw4>l»n US < 


S W 2d 1069, error dismissed— 
Humphrey v Jones, Civ App, 41 
S W 2d 263, error refused 
Wis.—Hunter v Neuvillo, 39 NW.2d 
408, 265 Wis 423 
61 C J. p 264 note 68 [b] <1). 

(3) To show owner.shlp in another. 
Or.—^Rayburn v. Bloohschmidt, 23 IK 
2 d 660, 148 Or. 640. 

Tex.—Masterson v Adams, Oiv.App., 
197 SW2d 164, refused no revers¬ 
ible error. 

(3) To support finding.—Diamond 
V. Orath, 116 P 2d 114, 46 Oal.App.3d 
443—51 CJ. p 264 note 68 [b], 

86 . Ala—Martin v Culpepper, 44 
So.2d 568, 263 Ala 412. 

Kan—Sallee v King, 277 F. 49, 128 
Kan 270 

61 C.J. P 266 note 69. 

Svidenoe held snAeient 

(1) To show title in defendant, 
Ala—^l^atos V Delony, 2 So 2d 313, 

241 Ala. 221—Davis v. Ashburn, 

' 141 So. 226. 224 Ala. 672, 

Ark.—Stewart v. l>olt 131 S.W 2d 
644, 198 Ark. 776 

Cal.—Halmo v. De Beaulieu, 129 P.2d 
345, 20 Cal.2d 840—Casalelti v. 
MoOuiro, 201 P.2d 889, 89 Oal.App 
2 d 777—Kuenzel r. Grettanlierg, 
109 P2d 732, 88 Cal,App.2d 626— 
Klein V. Caswell, 100 P.2d 689, 88 
Ca1.App.2d 774—WUltams v. Ileb- 
bard, 02 l>.2d 667, 33 GaI.App.2d 
686 —Security Trust & Savings 
Bank v. Carrier, 200 P, 468, lOT 
Cal.App. 883. 

Ind.—Coal Creek Coal Ca v, Cllh»ago, 
T. It. 6b S. B. Ry. Oo.» 53 N.D.2d 
179, 114 Tnd,App. 627, 

Ky.—Kudt V. Caislty^ 181 S.W,2d 
248, 207 Ky. 716. 

Mont—McAlpin- v. Smith. 2X8 P.2d 
602. 

N.M.—Tletael v* Southwestern, 
Const Co., 154 P.2d 23$, 48 NM. 
567. 

Ohio,—Sting V, Rothacker, $0 NX 
2d 819, 82Ohl0 APP» 107. 

Okl,—State ex ret UichardSQii v., 

, Citizens State, Bank of WabUem 
Falls, 97 P.2d 91. 3$6 Okl. 270. . 
Wyo.—See Ben Boalty Op. ,v. 'Ooth" 
borg.aoo p.2d 451^ 5$ Wyp. 894. 

51 C,J. P 255 note 59 [a] (1). 

(2) To that d ef e n dants had 

nd Interest in ^ > 

Cit—Rogers v, Batley/tl8 P.2d 468. 

65 )CSaLApp.2|l 8yS8r , , , 

Y, NXjltd 898, 

487 W* » ' * , 

Kyr—hfartt v^f,M^wysg>»,J56 S,W,3d 
828. 282 Ky»^ i78n . 

Mlpfc.—48 N. 
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title in himself by a preponderance of evidence.®^ 
Accordingly, satisfactory®^ and affirmative®® proof 
of title should be adduced. Proof of title need not, 
however, be made with the strictness required in ac¬ 
tions of ejoctinenl'7® or for reformation of instru¬ 
ments.'^! On the other hand, it has been held that 
plaintiff must cstal)hsh his title with clearness, ac¬ 
curacy, and certainty,or conclusively;'^® and this 
applies particularly where plaintiff seeks to over¬ 
come the presumption arising from defendants pos¬ 
session of the legal title.'^^ So where defendants^ 
claim of title is predicated on adverse possession, 
it has been said to be incumbent on them to show 
clearly and conclusively that all of the requirements 
to perfect a title by adverse possession have l)ccn mot 
before a decree quieting title on such a ground can 
be entered.'^® Under some rules of court where 
plaintiff has proved title to the land and a cloud 
thereon, defendant must establish by a preponder¬ 


ance of the evidence, as an independent ground of 
defense, the facts allegedly giving him an equitable 
titlc.*^® 

Lost instruments. Where plaintiff relies on a lost 
deed, he must establish its original existence, its loss, 
and the material parts thereof, by clear and convinc¬ 
ing evidence,and where an assault ou a record 
title is made by attempting to establish a title in a 
third person by secondary evidence of a lost imini- 
ment of title, a high degree of proof is reciuiredJ® 

An ancient record copy of an ancient original 
deed, not executed and acknowledged as required by 
statute, is not sufficient to establish title without 
some confirming circumstances.'^® 

hwalhlUy of adverse claim and cloud on title. 
Plaintiff's proofs must clearly show that the claim 
set up by defendant is invalid,^® and that it cemsti- 
tules a cloud on plaintiff's title.®! 


ITM.—Sunmount Oo. v. Hymior, 2 P. 

2d 311. 3BN.M. 627. 

Tox.—West Texas Const, Co. v. Lib¬ 
erty Nat. Bank oC Oklahoma City* 
Olv.ApD., 48 S.W.Sd 081. 

«Tidtno« held lik,sutlCLcleii,t 
To show title in do fondant. 

Ky.—ITrasuro v. Bull, 212 H.W.2d 280, 
307 Ky. 726—Strunks Lann Sc Jol- 
Iloo Mountain Coal Sc Coke (Jo. v. 
Andorson, 180 S.W.2{| 386, 207 Ky. 
B78—Comb# V. Junos, 61 S.W.3d 
672, 244 Ky. 612. 

IiO.—AuLhf^mont v. Weill, 2 iSo.2d 31, 
107 La. 686—In ro St, Vincent da 
* Paul Hpnev. Ass'n ot New Orloani, 
App., 176 So. 140. 

Mont—Barcue v* GcUbreath, 207 P.2d 
569. 

Tex.—M. Badford Grocery Co. v. 
Speck, C1V.APP., 162 S.W.2d 787, 
error refused. 

61 O.L P 256 note 69 m (!)• 

Mere paper chain, of title does not 
establish ownership in one seeking to 
quiet his tltlo unless his p<>HS<»sslon 
or that of his predecessors in title is 
shown, although title satisfactorily 
established may draw with it pos¬ 
session in absence of evidence to the 
controry^^Hents v. Town of Green¬ 
wich, 171 A. X0» 113 Comu 137. 
Bvldence hild not concl t unve 
In action to quiet title to trionirh- 
lar parcel of realty at dividing line 
between tracts, testimony of com¬ 
petent engineer, produced by defend^ 
ant, pursuant to survey mode, was 
held not conolusive.—^Merrill v, 
Hooper, 13 P.2d 786, 125 CatApp. 80. 

IMUlenoe regarded with sngplolon 
Where the owner of property par¬ 
ticipates in a series of legal transac¬ 
tions with respect thereto, over a pe¬ 
riod of years and consistently deals 
with the property s# his own, and 
the person who claims title to the] 


proporty after the d<*«th of the own¬ 
er followed a lino of ooncluot during 
the life of the owner Inoonointent 
with the ownership In hliasolf, tlu* 
oourt win aerept with oautUm and 
rt'gard with suspicion any ovkhenu* 
IntrodUfM^d in support of his claim of 
ownership, whore the vnlldity of Uio 
Instrument under whieh ho olalms tl¬ 
tlo is seriously questioned and w<ih 
not produced until after Iho owner's 
doatU.—Hehuelor v, I^yuttm, 76 N,K. 
2d 404, 80 Ohio App. 326. 

67, Ky.-Deaton v. Duff, 41 S.W.2d 
933, 240 Ky. 121. 

61 aj. p 266 note 70. 

66. Cal.—Pedersen v. Keynolds, 87 
r.2d 61, 31 Oal.App.2d 18. 

Idaho.—Xndependonco Placer Mining 
Co. V. Heilman, 109 P.2d 1038, 62 
Idaho 130, 

69. Idaho.—Independence lUaeor 
Mining Co. v. Hallman, supra. 

70. XU—Glos v. Randolph, 27 N.H. 
941, 138 XU. 208. 

71. N.a—Kicks V. Brooks, 102 S.SX 
207, 179 N.C. 204. 

61 OJ, p 266 note 72. 

73. Fia.—McDaniel v, McKlvy, 108 
So, 320, 91 Fla. 770, 61 A.L.B. 731. 

61 C.jr. p 266 note 74. 

'*He who comes into equity to get 
rid of on apparent legal title os a 
cloud upon his own must show clear¬ 
ly the votldlty of his own title and 
the invalidity of his opponent’s. 
Bquity wiki not act in such coses In 
the event of a doubtful tltls,’'--^t- 
isntlo Beach Improvement Oorpoiw*' 
tion V. HSU, 197 60 . 464, 466^ 143 
Flo. 778. 

76. lia.^-«:emper v. AtchafOlaya | 
Basin Levee Diet., 87 0o.2d 844, 
214 La, 383. 

74. Iowa.—Thompson v. Thompson, 
89 N.W.8d 182, 849 Iowa 1168. 
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[ Ohio.—H<diu(*ler v. t-ynam, 76 N R2d 
I 464. 80 Ohio App. 326. 

6t O.J. p 266 note 76. 

Bvidenoe held insuttolent 

N.I).—Oox V. McLean, 268 KW, 686, 

66 K.D. 096. 

76. ('‘al.—NTobid v. You Bet Mining 
Go,, 72 l>.2a 206. 22 OiU.App.3a 623. 

76. Tex.—Johnson v. Miller, 177 H. 
W.2d 249, 142 Tex. 23H. 

77. Ark.—Hlms V. Fisher, 292 «.W. 
92, 172 Ark. 1038. 

N.T>.-Garland v. Foster County 
Rtalc Bank, 98 N.W. 462, ll N.D. 
374. 

78. Minn.—Kogors v, Olark Trtm Go,, 
116 N.W. 739, 104 Minn. 19H. 

70. N.M.—Union Ijmd, ot<\, (Jo. y. 
Area, 162 1\ 1143. 21 N.M. tl6. 

80. Arls.—Arlsona Mine Hupply Co, 
V, Bolman, t40 P. 406, 16 Arls. 694. 
61 O.J. p 266 note 30. 

Bvideaoe held snfllolent 

(1) To show invalidity of claim, 
Ky.—Vonningtoft v. Anglin, i66 8.W. 

2d 360, 233 Ky. 226. 

Or.—Bolster v. I^ihert. 136 V, 326. 

67 Gr. 134. 

(2) To sustain finding.»^*Wntton v. 
ICvans, 167 l\2d 68, 68 (.kll.Apyt.2d 466 
—McKoln V. itosrfeit, 163 IMd 66, 
66 Cal.App.2d 707. 

BL Col^Hortmon v* Xteed, 60 (Jat. 
486. 

Or,^miMUr V, Lambert 136 P. 326. 
67 On 134, 

51 as, p 267 note SL 
Bvldehoe held soMciettS 
Mo.—Lindsay v. Olty of St Louis. 
189 «.W.2d ,m, 246 Mo. U4t, cer¬ 
tiorari denied City of 8t X^outs v. 
Lindsay, 6I $,Ot 68, 811 U,S, 681, 
86 LBd. 489. 

Or.—Bolster v. Lambert 136 B. 886, 
67 Or. 13A 
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Prima facie evidence. It is suflScient prima facie 
if plaintiff makes out a title apparently good as 
against defendant,and if defendant fails to sus¬ 
tain the burden of overcoming such proof plaintiff is 
entitled to judgment,feut pnma facie evidence is 
not conclusive evidence Proof of actual posses¬ 
sion under a claim of ownership makes out a prima 
facie easels as against a stranger to the titlc,^® 
and, unless successfully controverted, is sufficient to 
justify a decree quieting title in plaintiff.^'^ Mere 
occupancy, without other evidence of ownership, 
however, does not constitute adequate evidence of 
ownership unless such occupancy shall have ripened 
into title by prescription;88 and mere possession is 
not sufficient as against an admitted prior title in 


§§ 81-82 

fact 89 A grantee under a deed from the trustee 
of a bankrupt corporation cannot assert that the 
bankrupt's possession was prima facie evidence of 
title in it90 

§ 82. -As to Possession 

The rules as to the weight and sufficiency of evidence 
in civil actions generally have been applied to evidence 
of possession of the premises necessary to maintain an 
action to quiet title or remove a cloud thereon. 

The rules as to the weight and sufficiency of evi¬ 
dence in civil actions generally have been applied to 
evidence of possession of the premises necessary to 
maintain an action to quiet title or remove a cloud 
thereon.^1 It has been held that, where the answer 
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Tex.—^Loe V. Grupe, Clv.App., 223 S 
W.2a 648. 

82. Ark.—^Walflh v. Certain Lands, 
100 S.W 2d 447, 209 Ark. 320. 

Cal—Itiodman v. IJarkwlll, 34 P.2d 
744, 139 Cal.App 664. 

Utah.—^liahcook v Langorflleld, 94 P, 
2d 862, 98 Utah 10. 

61 C.J. p 267 note 82. 

Xa order to estahllah a prltna fade 
case, in absonco of evidence of either 
poBsoHSion by plain tifC or his pred-* 
ecessors of roalty involved In action 
to quiet title, or a doed to plaintiff 
from one undor whom defendant 
claims, duly signed, acknowledged, 
and recorded, together with prooll 
that plaintiff purchased and paid for 
roalty, or a sheriff's deed under fore¬ 
closure of a mortgage, and ovldonco 
of possession under deed, plaintiff 
must introduce evidence of a patent 
from the government and mesne 
transfers to himself, or of a cortill- 
cate of purchase from a governmen¬ 
tal authority.—^Alspach v. T.4indrum, 
187 P.2d 180, 82 Cal.App.2d 901. 

aHidenoe held to sstahUsh padma fa¬ 
de case of ownership 
Cal.--*Paoiflc States Savings & Loan 
Co. V. Warden, 117 P.2d 877, 18 
Cal.2d 767—^Miller v. MoKcnsIe. 19 
P.2d 1, 217 Cal 389—Kuenaol v. 
Grettenberg, 199 P.2d 732, 88 Cal. 
App.2d 660—Wilson v. Klohols, 108 
P.2d 1007, 89 Oa)lA.pp.2d 627— 

Kroeker v. Hurlbort, 101 P.2d 101, 
88 Cal.App.2d SSl'^-Oanal Oil Co. v. 
National Oil Oo„ 66 P.2d 197, 19 
OalJV.pp.2d 624—nSoott v. Warden, 
296 P. 96, 111 Cal.App. 687. 

HI.—Simpson V- Adkins, 63 K.B3.2d 
979, 888 Ill. 64—Mutual Ben. Life 
Ins, Co. y. Lyons, 20 N3.2d 784, 
871 Ill. 341. 

K:y.—FUnn v, Blakeman, 71 S.W.2d 
861, 264 Ky. 416, , , 

Neb.—Bllsworth Corporation v. 
Stratbuoker, <78 N.W. 881, 184 
Neb. 248. 

N,T,-^elterUne r. PeoplA 68 N,3EI.2d 
845, 295 %% 24|P-7Ameriosn ,Sure- 
74 O.J,S.--9 


ty Co of New York v. Brink, 250 
N.T.S. 624, 140 Mlsc. 861. 

61 O.J. p 257 note 82. 

Bvidenoe held InsulELdent 
Cal.—^Alapach v. Landrum, 187 P.2d 
130, 82 CalApp.2d 901. 

61 C J. P 267 note 82 [b], [c]. 

Title from common sonvoe 
Plaintiff makes a prima facie case 
by evidence connecting defendant 
with a common source of title and 
proving in himself a bettor title 
from that source.—Wagnor v 
Blume, 161 P.2d 1001. 71 Oal.App.2d 
94—Blumo V. MacGregor, 148 P.2<1 
666, 04 Cal.App.2d 244. 

61 C.X p 267 note 82 [ej. 

83, Cal—Pacifle States iSnvings & 
Loan Co. V. Warden, 117 P.2d 877, 
18 Cal.2d 767—Canal Oil Co. v. 
National Oil Co, 06 P.2d 197, 19 
Cal.App 2d 624. 

Utah,—Babcock v. Bangor field, 94 P. 

2d 862, 98 Utah 10. 

61 C.J. (p 267 note 84. 

Bvidenoe held insnllloient 
To sustain defendant's burden of 
proof,—Simpson v. Adkins, 53 N.K. 
2d 979, 386 Ill. 64—51 C.J. P 267 note 
84 [a]. 

84. Cal,—Penn v. Byba, 1 P.2d 461, 
115 Cal.Apip. 67. 

Deed from city treasurer, although 
furnishing prima facie evidence of 
title, was held not conclusive in ac¬ 
tion to quiet title.— Tenn v. Bybo, 
supra. 

86. Ala.—Bills r. Womaok, 28 So.2d 
859, 247 Ala. 254. 

Cal.—Anderson Cottonwood lrr« Blst 
V. Zinser, 126 P«2d 82, 61 CahApp- 
2d 687, 

Iowa,—Corpus Juris oited in WalUs 
y. OUnkenbeard, 242 N.W. 86, 88, 
214 Iowa 848. 

Mo.—Kauber v. Getttty, 21,6 S.W.2d 
764. 

Ohio.—Board of Bduoation ot Pult- 
ney Township, Belmont County, v. 
Nichol, 46 NfiV2d 872, 79 Ohio App. 
467. 


Utah.—Mercur Coalition Min. Co, v. 

Cannon, 184 P.2d 341, 112 Utah 13. 
Wyo—See Ben Realty Co. v. Goth- 
borg. 109 P.2d 466, 66 Wyo. 294. 

51 C.J. p 257 note 85. 

88 . Utah.—^Mercur Coalition Min. 
Co V. Cannon, 184 P.2d 841, 112 
tTinh 13 

51 C.J p 267 note 86. 

87. Utah.—Morcur Coalition Min. 
Co v. Cannon, supra 

51 C.J. p 267 notes 85, 86. 

88. Cal.—Canal Oil Co. v. National 
on Co., 66 P.2d 197, 19 Cal.App.2d 
521. 

89. Minn—Perkins v. Morse, 18 N. 
W. 911, 14 N.W. 879, 30 Minn. 11. 

90. Mich—Pisk V. State Sav. Bank, 
196 N.W. 842, 225 Mich. 680. 

91. Wis.—^Northern Land Co. v. 
Wisconsin Live Sitock Assoc., 151 
N.W. 266, 160 Wis. 203. 

61 C.J. p 267 note 91. 

Bvidenoe held Insufflolent 

(1) To show tpossosston of plain¬ 
tiff,—^Hunter v. NeuvlUo, 39 N.W. 
2d 468, 266 Wis. 433—61 C.J, p 267 
note 91 Ca] (1). 

(2) To establish peaceable posses¬ 
sion in complainant.—Bawsoy v. 
Walden, 8 So.2d 417, 243 Ala. 93— 
Nagler v. Boner, 128 So. 592, 221 
AISh 807. 

61 O.J. p 267 note 91 M (3). 

(3) To warrant finding that plain¬ 
tiff was in possession of realty by 
his tenants.—Bxsted v. Bxsted, 279 
N.W. 664, 202 Minn. 621, 117 A.LII. 
654. 

(4) To establish that plsintiff was 
entitled to possession.—Low v. Peo¬ 
ple, 98 N.T.fl.2d i.96, 196 Mlso. 947, 

(6) To show that respondents’ pos¬ 
sessory acts were stuttolent as a Con¬ 
test of complainants* possession to 
destroy peaceable character thereof 
and constitute it a "contested, dis¬ 
puted, or scrambling possession."— 
g>ri6e r, Eoblnson, 7 So.2d 668, 242 
Ajla^ 626* 
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relics on an adverse right depending entirely on 
the location of the description, the proof of posses¬ 
sion is not required to be as strong as where there 
is a defc'nse distinctly set up and relied on .^2 The 
payment of taxes on land is not of itself evidence of 


possession,^3 paying taxes and assessments, sell¬ 

ing a portion of the land, and subdividing the 
residue are sufBcicnt prima facie evidence of posses¬ 
sion.^^ 


P. DISMISSAL AND NONSUIT BEFORE ITEARTNG 


§ 83. Voluntary 

In the absence of a demand by the defendant for 
affirmative relief which might be prejudiced by dismissal, 
the plaintiff ordinarily has a right to dismiss his action 
to quiet title or remove a cloud thereon, and may, under 
some circumstances, dismiss as to one or more of the 
defendants and proceed against the others 

Plaintiff ordinarily has a right to dismiss Ins ac¬ 
tion to quiet title or remove a cloud thereon,^® 
and may, under some circumstances, dismiss as to 
one or more of the defendants and proceed against 
the others to final dccrcc.^^® So, where a petition 
in intervention is permitted to be filed, plaintiff may 
dismiss as to a defendant who seeks no afllrmative 
relief,and also as to the intervener who merely 
asks that plaintiff take nothingbut if plaintiff 
docs not elect to do this he has no right to dismiss 
as to the intervener and then proceed against de¬ 
fendants without meeting flic issues raised by the 
petition in intervention.^® Where a motion by trus¬ 
tees of a defunct corporation defendant, which had 
filed a counterclaim, to be substituted as parties is 
pending, plaintiffs arc not entitled to dismiss as to 
the corporation and leave intact an erroneous judg¬ 


ment previously entered against the individual do* 
fcndants.1 

Demand by defendant for affirmative relief. Where 
defendant files a cross bill, or otherwise seeks af¬ 
firmative relief, plaintiff will be precluded from 
dismissing his action so as to defeat or piejudice de¬ 
fendants claimand if, before plaintiff attempt.s 
to dismiss his bill, defendant files a cross complaint 
for affirmative relief and this is answered by plain¬ 
tiff and issues joined thereon, dcfciulant is entitled 
to have the issues tried and disposed of.® 

§ 84. Involuxxtaxy 

In an action to quiet title or remove a cloud tlieraon, 
a judgment of dlimlstal or nonsuit may be granted 
against the plaintiff In a proper case, s* whore the court 
has no Jurlsdlotlon or the sotlon is prematurely brought 
or ie barred by laohei, but If the bill contalnt equity the 
motion to dtemlM ahould be overruled or denied* 

In an action to quiet title or remove a cloud there¬ 
on, a judgment of dismissal or nonsuit may be 
granted against plaintiff in a proper case,^ Thus 
the action may be dismissed for want of jurisdic- 


(6) To support presumption of 
continuity of aotuiU possession of 
land by respondent's prodeeoHSor In 
title.—Sisson v. ^ift, 9 •So.Sd 891* 
249 Ainu 280* 

(f) TO support flndlng that uso by 
plaintiffs was not permisslvo and 
was e4 verse.—O’Han ton v. Borba, 195 
F.2d 10, 82 Cal.2d 148. 

Svldenoe held insattclent 

(1) To show scrambUng possession 
so as to defeat right of complalnout 
to maintain suit to QUlot title.—^OUls 
V. Womack, 28 6o.2d 850» 247 Ala. 
264. 

(2) To establish that tenant In 
possession was the tenant of the 
plaintiff or his grantor so as to give 
plaintiff such possession as to en¬ 
title him to maintain action to quiet 
title.—hlagnoUa Petroleum Co. v. 
Ball, Okl., 228 r.2d 186. 

Title as drawtag possessloa with it 

While title to particular tract of 
land, in absonoe of evidence to con¬ 
trary, draws ipossefision with it, gen¬ 
eral possession of tract wiU not avail 
with rsippeot to parttoular pieoe of 
iasA unless it is satisfactorily 
shown to have been part of that 


tract.-Hrepe v, Acoto, 176 A 776. 
319 Conn. 282. 

9 S. 'Mich.—Verplank v. Hall, 27 
Mich. 79. 

93. A1a«—>Bingloy v. Dompsey, 43 So. 
2d 609, 262 Ala. 677. 

94. Ohio.—irnrvey v. JTones. 1 Pism. 
66 , 12 Ohio 1)00., Beprlnt, 490. 

95. Okl,—^IXoward v. Stewart, 169 1\ 
2d 627, 106 Okl. 401* 

61 0.x p 26H note 96. 

Oountevoledm 

In ac^tion to quiet tltlo to one hun¬ 
dred forty-dve acre traot, defendauts 
should have been permitted to dis¬ 
miss their oounterclaim seeking to 
quiet title to an eighty acre tract 
which was entirely separate frotn 
the one hundred forty-five acre tract 
and ab to which defendant was in 
effect a plaintiff.—Crystal Lime ds 
Cemimt Co. v. Robbins, trtah, 209 P. 
2d 789. 

96. OkU—Howard v. Stewart, 169 P. 
2d 627, 196 Okl. 491. ' 

61 cjr. p 268 note 97. 

97* OaL—Henry y. Tlneland Xrr. 
BlSt, 79 F. 106L X40 Cat 876. 

93. Cal.—Henry v. Vineland Xrr. 
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PI St., su 3 )ra—Townsend v, Priver, 
90 r. 1071, 6 Oal.Am>. 6H1. 

99. Oat—Townsend v. Priver, su¬ 
pra. 

1. N.P.—Murtphy V. MiHsmtrl, ete., 
laindr ete,, Oo., 149 N.W. 967, 28 
N.D. 619. 

а. Neb.—Hanson v. Hanson, til K, 
W. 868, 78 Neb, 6«4, 

61CJ. p 258 note 8. 

б . Neb.^lIanson v, Kansun, su^piit. 

4. Ala.—Commonwealth X^lfo Ins, 
Oo. V. First Nat Bank, 160 So. 860, 
280 Ala 267. 

Iowa.—Coulthard v. M’orArrln, 190 N. 

W, 940, 194 Xowa lt88. 

Plsmlssal or nonsuit at trial see in¬ 
fra 9 90. 

IBequlsttes of Judgment on dismissal 
see infra i 108. 

Want of equity 

Xn st^it by testator's grandt^hildren 
against purchasers of testator's real¬ 
ty who coneededly had titlo but for 
allogsd will, eohiplatnt was properly 
dismissed for want of equity where 
order of a oourt of another statv 
admitting alleged will tlq probate huul 
been procured through fraud.^^^-jDodd 
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tion,5 or because such action is prematurely 
brought,® or is barred by laches and in the latter ' 
case it is error to dismiss “without prejudice to 
further suit.’*® So a cross petition may be dis¬ 
missed where all the parties necessary to the deter¬ 
mination of the question raised thereby are not be¬ 
fore the court® or where the sole issue of title raised 
by it has been disposed of by the verdict on other j 
counts in the petition,^® A counterclaim is properly 
dismissed where the matters set forth therein go to 
the equities of the subject matter presented by plain¬ 
tiffs bill, and a final decree on the bill and an ap¬ 
propriate answer would determine the equities be¬ 
tween the parties if all material matters set forth ^ 
in the cross- complaint were properly pleaded in an 
answer.ii 

If the bill of complaint contains equity, the motion 
to dismiss should be overruled or denied.12 Where 
plaintiff brings an action under the statute to quiet 
title as against defendant’s assertion of a judgment 
Hen on plaintiff’s homestead, plaintiff is entitled to 
have the cause tried on its merits, and a dismissal 
of the complaint is erroneous The fact that de¬ 
fendant claims no interest in the property is not 
ground for dismissal as to him where he does not 
file a disclaimer, but answers, denying plaintiff’s 
ownership and right of possession,!^ especially 
where defendants husband claims a life interest in 
the land constituting community property in which 


the wife had a present vested interest equal to that 
of her husband.!® Also an action will not be dis¬ 
missed because a municipality, one of the defend¬ 
ants, has instituted an action against others involv¬ 
ing a portion of the land claimed by plaintiff, part of 
which IS used as a public street.!® So, where a per¬ 
son is made defendant by amendment to the petition, 
failure to make him an original defendant is no 
ground for nonsuit.!^ A bill which is defective 
for failure to allege possession of plaintiff is not 
dismissible on that ground, the bill being subject to 
amendment,!® but a bill which after repeated amend¬ 
ments remains defective for want of an essential 
averment is piroperly dismissed.!® Defendant’s 
claim of title by payment of taxes for the statutory 
period is an affirmative defense which will preclude 
him from having the action dismissed.®® Where a 
bill based on a contract of sale is dismissed because 
of the existence of other, adequate remedies, but 
prior to the filing of the action defendant brought 
suit against plaintiff to recover the purchase money, 
defendant’s counterclaim should also.be dismissed, 
or be discontinued until the issue in the prior suit 
is determined.®! The court should not dismiss, 
without prejudice to either party to further action, 
a petition to quiet title and a cross petition seeking 
the same relief where the subject matter of both 
pleadings was within the jurisdiction of the court 
when the parties tendered their cause for decision.®® 


V. Holden, 171 S.W.2d 948, 905 Ark. 
8X7. 

5* Me.—<3U[iniken v. <Saoo 4k Bldda- 
ford Sav. Inst, 58 4.ikd 835. 

NJ.—Cloron v. Thommesson, 122 A, 
485, 94 N.J.BU. 580. 

I>a.—Statler v. Babcock Lumbor Co., 
ComJ?l.» 10 Monroe Li.E. 128* 14 
•Som.Co.Liesr.J. 127. 

51 C.jr. p 268 note 6. 

6. Kob.—Gingrich r. Blank, 195 N. 
W. 946, 111 Neb. 111. 

51 C.Jr. p 268 note 7. 

7. XT.S.—Jewell V. Trilby Mines Co., 
Colo., 229 F. 08. 148 CCA. 874. 

Va.—^Kennedy Coal Com. V. Buck- 
horn Coal Corp., 124 S.B. 482, 140 
Va. 87. 

8. Va.—Kennedy Coal Corp. v. Buck- 
horn Coal Corp., supra. 

9 . Iowa..—Jackson v. Snyder, 208 N. 
W. 321, 202 Iowa 262. 

10. Mo.—Romlne v. Hhag, 178 S.W. 
147. 

11. Bla,—^warz v. Goolsby, 88 So.2d 
812. 

19. Sla.—Hillsborough Inv. Co, v. 
Lawyers Trust Co., 8 So.2d 870.' 
‘148 Sla. 224—^Vaaghn v. Stewart, 
191 Bo. 698, 140 31a; 88. 
N.a^-^Mayiuird v. Holder, » S.a.9d 
585. 816 N.C. 624. I 


Granting motion ^ dismiss held er¬ 
ror 

In action to quiet title to tract of 
land and remove as cloud on plaln- 
tiies* title an instrument claimed by 
plaintiffs to be an unperformed con¬ 
tract to convoy one-half Interest in 
mineral rights, granting defendant's 
motion to dismiss was error, where 
instrument was on its face inopera¬ 
tive as a oonveyanco, and complaint 
alleged that thihgs to be done in or¬ 
der to make Instrument effective as 
a conveyance Wjere never done.— 
jTones V. Continental Boyalty Co., C, 
CA-’l'sx., 115 3’.2d 781, ' 

Heoessity of adJudioatUig legal qnes- 
tioa 

(1) A chancery proceeding brought 
under statute to remove a doud on 
title to realty is not to be dismissed, 
for the reason tlmt, iu order to 
ipass on the merits, the trial ohanoel'* 
lor is required to adjudicate a legal 
question involving title to the real¬ 
ty affected.'^reyey' V. Lindsey, 19 
S.B.2d 618, 124 W.Vh. 189. 

(2) A bill to remove a cloud wiil 
not be dismissed merely bsoause the, 
oont^overted question is the owner- 
2 hxp of the legal title, but plaintiff 
will be given sn opportunity to es¬ 
tablish his legal title by actionM«t 
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law, and If he does so he may then 
maintain his bill to remove the cloud 
from such title.—Nugent v. Llndsley, 
111 A. 824, 92 N.J.Bq. 128. 

13. Cal.—Hughes v. Bookley, 259 P. 
887, 85 Cal.App. 813 

14. XJ.S.—Corman v. Creo, C.O.A.N. 
M., 100 F.2d 486. 

Cal.—Johnston v. Baker, 189 P. 86, 
167 Cal. 260. 

15. U.S,—Oorman v. Croe, C.OA.N. 
M., 100 F.2d 486. 

13 , Cal.—Johnston v. Baker, 189 P 
86, 167 Cal. 260. 

IT. Ga.—Mentone Hotel, etc., Co. v. 
Taylor, 180 S.B. 527, 161 Oa. 287. 

la Fla.—Conway v. Wilson, 1,81, So. 
885, 182 Fla. 404. 

Necessity of alleging possession ih 
plaintiff see supra 9 50. 

19. ,Ala.—Commonwealth . Life Lss. 
Co. V. First Nat. Bank,,469 B 4 ,560, 
280 Ala. 257 . 

so. 1T.S.--i7,ivr,lt % Mby' 

Cq., Oolo., 119 7. 111 aCU. *T4f. 

91. NJr^dsron V, Themmessen, 
129 A. 48B,^94 589. 

99. Iowa.—Bquiubie 'Life Assur 
Boa eg! St Vf Asmus, 890 N.W 
818. 280 Iowa. lOOA . 
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Sale of property pending suit. A dismissal is 
proper where no relief is asked agfainst one of the 
defendants, and plaintiff purchased, pcndcinte lite, 
the interests of the other defendants in the proper¬ 
ty and where, after the commencement of the ac¬ 
tion, hotli parties convey all their interest in the 
lands in dispute to a strangler, the bill should be 
dismisscd.24 Where the proceeds of the sale are 
deposited in court, however, under a stipulation by 
which they arc to be subject to the adjudication of 
the question as to who is entitled thereto, the bill 
should not be dismissed.^® 

Time of dismissal A motion for dismissal for 
want of jurisdiction of the subject matter may be 
made at any time before final judgment or decrce.^G 

§ 85. Operation and Effect 

A nonsuit by a plaintiff who Is not a necosaary party 
to the suit to quiet title or remove a cloud thereon does 
not affect the right of his coplalntlff to have an adju¬ 
dication; and on the plalntlff^s voluntary nonsuit the 
defendant's answer passes out of court If It Is purely 
defensive In nature, but a dismissal of the original bill 
does not necessarily carry with It a cross bill praying 
for affirmative relief. 

A nonsuit by a plaintiff who is not a necessary 
party to the suit to quiet title or remove a clotul 
thereon docs not affect the right of his coplaiutiff to 
have an adjudication.27 Qn plaintiff’s voluntary 
nonsuit, defendant’s answer passes out of court 
where it is purely defensive in nature and does not 
seek any affirmative collateral relief against plain¬ 
tiff as in a cross action.^^ 

Dismissal as affecting cross bill or counterclaim* 


A dismissal of the original bill docs not necessarily 
carry with it the cross bill,®® especially where the 
cross bill prays for affirmative relief®® or has some 
independent equity which can uphold the jurisdic¬ 
tion of the court and the same rule has been 
applied where the answer sets forth dof(‘ndant's 
ownership m fee, although not in the form of a 
counterclaim.®® On a similar princijile a dismissal 
as to plaintiff who has no title docs not <lismiss the 
action as to defendants asking affirmative relief by 
way of counterclaim.®® So, where the court dis¬ 
misses the bill as to some of the defendants who 
filed answers denying plaintiff’s possession, it is not 
improper to entertain the cross bill of one of them 
who seeks affirmative relief against plaintiff,®'^ 
Where plaintiff dismisses his petition after defend¬ 
ant has prayed that title be decreed in him, defend¬ 
ant becomes plaintiff, and plaintiff becomes defend¬ 
ant; and plaintiff as defendant in the cause of ac¬ 
tion set up in defendant’s affirmative answer may 
set up a counterclaim,®® Where plaintiff brings 
suit against the person from whom ho derived title, 
and makes other persons defendants, requiring them 
to interplead with his vendors, and they file a cross 
bill against such vendors, the dismissal of the orig¬ 
inal bill will not prevent the court from (letermining 
the issue raised by the cross bill.®® Where, however, 
the nmtter set up in the cross bill is merely a mutter 
of defense, a dismissal of the original bill carries 
the cross bill with it.®*^ If defendant answers and 
files a cross complaint, a dismissal of the complaint, 
whether or not it carries with it the cross complaint, 
will not authorise judgment qui<‘ting title in defend¬ 
ant without proof of his title.®® 


G. UEtAL OB IlEAETNO 


§ 86. In General 

The general rules relating to tha trial of civil aotlone 
or to hearings In courts of equity, except as changed by 
atatute, are applicable to actions to quiet title or re¬ 
move clouds. 

The general rules relating to the trial of civil ac¬ 


tions or to hearings in courts of equity, except as 
such rules arc changed by statute, are applicable to 
actions to quiet title or remove clouds.®® As . in 
other cases, the party who asserts the affirmative 
of an issue is entitled to open and dose the case,^^ 


asu Oolo.—Stemborger v. liadd, 83 
P. 87S. 89 Colo. 76. 

04. K.X-^baron Land Co. v. Dunn, 
47 A. 60, 60 280. 

sa. Idaho.—Panca v, 6waanay, 28 P. 
418. 3 Idaho 181. 

ae. ni.—aago v. Sohmidt, 104 m. 

106 . 

61 C.J. p 259 nota 22.' 

tBff, Tax.—RuaaaU v* Taxaa, eta, R. 
Co., 5 6.W. 686, 68 Tax. 646. 

m* <J%—«pattea v. Dyal, 44 s.».2d 
668, 202 Ga. 789. 


29. TU.—Whlpplo V, Olbson, 41 N.K. 

1017, 168 in. 889. 

61 O.J. p 260 nota 24. 

80 . XT.Si—Tachson v. Simmons, III., 
98 F. 768. 39 C.aA. 614. 

Ala.—Mayar v. Calara Land Co., 
31 So. 888, Xit Ala. 664. 

M Coto.^-H9c0tt y. SulUvan, 244 P. 
466, 79 Cola X78. 

38. N.n.--*Company A First Rogi- 
mant Kat Guard ^|*rainlng School 
V, State, 224 N.W. 661, 68 N.D. 66. 
M Ill.—Kinsalla y. Staphanspn^ 106 
K.F. 960, 266 Uh 869, 

88. Mo.—Clark Real Batata Co, v. 
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Old Trails Tnv, Co., 70 S.W,2d 388, 
386 Mo. 1287. 

36. Ky.—Harris v. 41mlth, 2 Dana 

10 . 

37. Mich.—McGulra v. Van llurcn 
County Clr. Judge, 37 N.W. 668, 
69 Mloh. 503, 606. 

61 C.X p 260 note 31. 

33. Idaho.—Uogam v. Rogers, 243 
P. 666, 42 Idaho 168. 

61 C.X p. 269 nota 32. 

30. R,L—Talbot V. Town of Little 
Comqpton, 160 A, 411, 02 R.L 288, 

OCK lad*—Stavans v. Ovarturf, 62 
Ind. 881* 
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Time of trial. Under a statute authorizing suits 
to quiet title to be brought within two years after 
the act went into effect, a suit brought within that 
time may be lawfully tried after the expiration of 
the two years 

Reference. The court may, with or without con¬ 
sent, order a reference, xnay set aside the 
reference and resubmit the case.^® Where the case 
is referred to a master in equity, the master may 
adjourn the hearing to the recorder’s office where 
the deeds in plaintiff’s chain of title are on record,^^ 

Submission of issues to jury. Where a statutory 
action to determine adverse claims is an action m 
equity, the general rule that the submissioii of 
questions of fact to a jury is within the discretion 
of the court has been held to apply.^s 

Declarations of law arc inapplicable in a suit in 


equity to remove a cloud on title.'*® 

Survey. Where a survey is ordered after decree, 
for the purpose of correctly locating the land, and 
is reported to the court, plaintiff may contest it, 
and he cannot object that the order was made with¬ 
out notice to him.^'^ 

§ 87, Scope of Inquiry and Power of Court in 
General 

If properly raised by the pleadings, the question of 
title between the parties may be fully litigated and de¬ 
termined, but immaterial issues will not be passed on, 
and the court will not Inquire collaterally Into the regu¬ 
larity of proceedings of another court acting within Its 
Jurisdiction. 

If properly raised by the pleadings,^® the question 
of title between the parties may be fully litigated 
and determined,^® according to the conditions as 


41. Tox—Kennedy v. Jarvis, 1 6 
W. IDl, 

42. Iowa.*—Poltevin v. Binnall, 125 
N.W. 663, 148 Iowa 240. 

43. Iowa,—Poltovin v. Blnnoll, su¬ 
pra. 

44. ni.— aiofl V. Woodard. 67 N.B. 8, 
202 in. 480. 

46. Idaho.—FaJrvlow Inv Co. v. 
Xiambereon, 136 P. 606, 25 Idaho 
72. 

Quofitions of law and fact see infra 
§ 80. 

Complaint held not htU to quiet title 
Complaint averringr complainant’s 
execution and delivery of mortgage 
constituting alleged cloud on hor tl** 
tie, that mortgage was executed to 
secure debt of complainant’s hus¬ 
band, that complainant was induced 
to execute mortgage through fraud 
and undue InHuenco and that she was 
mentally IncapaoXtated at time she 
executed mortgage, and praying that 
foreclosure of mortgage be restrain¬ 
ed and that mortgage be canceled as 
cloud on complainant’s title, was not 
a statutory bill to quiet title but was 
governed by general principles of 
equity so that complainant was'not 
entitled to Jury trial as a matter 
of right.— 'Bx, parte Baird, 200 fio, 
601, 240 Ala. 686. 

46. Mo.—Cuthbart v. Blolmos, 14 6. 
W,2d 444—Stone V. Perhins, 117 S. 
W. 717, 217 Mo. 686. 

47. Ala.—^Brown v. Powers, 62 So, 
647, 167 Ala. 618. 

48. Ohio.—^Miller v. Village of 
BrookvUle, ComJrt., 88 ^.331.24 910, 
afSrmed 87 XT.B.fd 378, alSlrmed 89 
K35L2d 86, 162 Ohio St. 217, 16 ,A- 
l^.B.2d 967. 

46. 'Xr.S.-^trloker Xaued A Timber 
Co. V. SCogue, 61 FSupp. 

826. . . 
/Al%--atopire^l4md Oo. v. flanfwd, 


118 So. 563, 218 A1«u 318—Corpus 
Juris quoted in Cogbum v Collier, 
104 So. 328, 330. 213 Ala. 38 

Cal.—Corpus JnriB quoted in White 
V. Lantz, 14 P.2d 1041, 1042, 126 
CalApp, 603— Moe V. Oior, 2 P. 
2d 852, 116 Col.Aipp. 403. 

Ky.—Goins v. Catron, 100 S.W 2d 822, 
800 Ky. 683—Justice v. Staton, 163 
SW.2d 471, 291 Ky. 170—Crawley 
V. Mackey, 143 -aw.2d 171, 283 
Ky. 717—Whittaker v, Shapherd, 
134 S.W.2d 604, 280 Ky. 713— 
Strunks Lame Ss JeXUco Mountain 
Coal & Coke Co. v, Anderson, 124 
S.W,2d 770, 276 Ky. 676—Madden 
V. Bond, 106 S.W.2d 06, 260 Ky. 31 
—Combs V. Combs, 38 Si.W.2d 243, 
238 Ky. 362. 

La.—Settoon v. Sharp, App„ 19 So.2d 
342. 

Mo.—Lorts V. Rose, 146 S.W.2d 385, 
846 Mo. 1212—White v. Kontling, 
134 S.W.2d 30, 346 Mo. 626—Meyer 

V. Wise, 133 S.W.2d 321—^Rutledge 
& Taylor Coal Co. v. Bent, 274 S. 

W. 30, 308 Md. 647. 

Mont—Sanborn v, l^ewis and Clark 
County, 120 P.2d 667, 113 Mont 1 
—Tolslngor v. Hardy, 6 l^Sd 210, 
91 Mont 0. 

NT.M,—Petrakts v^ Krasuow, 213 P.2d 
220, 64 N.M. 39. 

Okl.—Renegur v. ISleming, 211 P.2d 
272—Brldwell V. Gooske, 192 P.2d 
666, 200 Okl. 244—Home Bovolop- 
mont Co. V. Hankihs, 169 P,2d 1013, 
196 Okl, 882—Newcomer v. Robl*- 
son, 16 F.2d 129, 169 Okl. 236. 

Tenn.—Brier HlU Collldfies'V. Pile, 
4 Tenn.App. 468. ' 

61 C.X p 260 not. 61--44 C.X p 06^ 
note 27. 

Nature and extent of relief awarded 
see infra S9 96-102. 

Validity of oontract 
Tender defendant of .order to 

have oontraot, sought to, 1m oanceled, 

erased from, records but reservln|r 

133 


rights thereunder, did not eliminate 
issue as to validity of contract from 
case.—^Babb v. Hollingsworth, 129 
So. 428, 14 LeuApp. 278. 

Validity and effect of Judgment 

In suit to quiet title, where ef¬ 
fect of a Judgment on complainant’s 
title is involved and no proceedings 
are pending to enforce the Judgment, 
the validity of such Judgment as 
against such title may be determin¬ 
ed, and, if valid, Its extent asoor^ 
tained so that complainant may pay 
and discharge It,—Van Keuron v. U. 
3., 46 A.2d 816, 188 N.J.Bq. 66. 
Bxistenoe of lien 

Although statute does not contem¬ 
plate determination of a dispute as 
to the oxistonce of a lion on tho 
title to real estate, where there is 
no dispute as to the material facts 
the court may accept such a ques- 
I tion as submitted by the parties.— 
Petition of Prola, 62 l>a.Dist Sc Co. 
357. 

JGiegal question 

A court of equity having Jurisdic¬ 
tion may determine a legal ques* 
tion in a suit to remove cloud on ti** 
tie.—{Putnam Co. v. Fisher, 86 SJBlld 
681, 128 W.Va. 888. 

Where defendant interposes > a 
oounterolalm asserting title in him¬ 
self and asking for aflirmative judg¬ 
ment, the court must determine and 
adjudicate defendaht’s oLaiins even 
though plaintiff's cause ef action 
may fail.—Jester v, JCSteTr N.I)ip 37 
N.W.2d 879. 

Other realty and personalty' 

In action to quiet ^ title by plain¬ 
tiffs claiming title ko the realty un¬ 
der a trust indenttufa exeevrted by 
aged man, conveying ail hts proper¬ 
ty to plaintiffs as trustees, wherein 
defendants ^ed a cross biU seeking 
to have IndeaUua, canceled on ground 
that gi^antor vap of unsound mind, 
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they existed at the time the issues were madc,^® 
and a decree rendered assigninji: the title to the 
realty in controversy,or any part of it,*>2 to the 
party entitled thereto, or having; the superior title, 
althonpfh the real title may he held by btraii}i:ers to 
the record.**^ Immaterial issues, however, will not 
he passed and, as discussed supra § 17, where 
plaintiff fails to establish his own title, it is un¬ 
necessary to inquire into the validity of defendant's 
title. The court will not examine the validity of 
alleged clouds on a title where it appears that, even 
if they were removed, defendant has an undisputed 
title;®® nor will it inquire collaterally itdo the 
regularity of proceedings of another court acting 
within its jurisdiciion,®'^ or, as discussed infra § 95, 
detenninc rights of persons not parties to the ac¬ 
tion* 

It cannot compel the recognition of a claim barred 
hy statute.®® On a bill to quiet title asserting no 
additional condition of equitable cognizance, and in 
response to which answer is made propounding de¬ 
fendant's title, interest, or claim, the only province 
of the court is to ascertain and declare such title, 
interest, or claim.®® Where a vendor hohling a 
vendor’s lien sues to remove a cloud from the title, 
the jurisdiction of the court is limited to contro¬ 
versies respecting the title conveyed and the clouds 
thereon, and it cannot adjudicate defenses based on 


adverse possession,®® Whore the facts slutw no 
fraud, the court may determine the right of d<‘feud- 
aiil, taking under a subscciiumt deed ft<nn the 
grantor, to rcimhursetnent from plaintilf, holding 
under the paiamonut deed, for taxes paid on tlie 
land.®^ A party, imlillei(*nt as between the real 
panics in interest, can litigate no (piestion which 
arises only between such parties.®^ 

Although a bill h crnnwoxisly pirsvnied as one to 
remove a cUmd, it is pioiier to impure whether, on 
the facts allegi‘d and proved, there is any other 
ground on which the suit may he sustained.®® 

Claims of life ierntnis ami remaindermen A per¬ 
son who comes into court admitting that he has only 
a life estate, or who is proved to have c>nly such es¬ 
tate, may not compel the detcrmiimtion of the claims 
of remaindermen or the conflietuig claims of re- 
tti»aindermeii as between themselves;®^ but it has 
been held that, where a suit is brouglit under a 
statute, the right to a contitig(*nt remainder may be 
adjudicated and a party in possession or mil of it 
may ask determination of, and the court may <ieter- 
minc, all right*s, claims, mid interests, certain or 
contingent, of the parties or of any of them,®® 

Construction of written instntme$\ts. The court 
may, as an incident to its juriMtlictiou, construe a 
deed,®® will,®'^ or other instrument®® on wliich the 


that Indenture was prepa4fad with¬ 
out hts eonnont and that ha wan in- 
duood to Hljcrn it by fraud and undua 
mduonca court summoninf irrantor 
ttuiy eonslcier ouofltion of validity of 
trust as to othar voalty and parson- 
aity,—Younic v^ Prosscrovo, 190 S. 
W.Sd 010, S06 Uo. m. 
aow Or.—aOunlway v. Ooiiars-Mur- 
ton * 00 ., 170 P, 998, 179 P. 501, 88 
Or* 118* 

81. Kab.—Oolen v* Blaok* 07 K.W* 
760, 48 Neb. 688, 

88 . Nab.—Dolan v, Black, supra* 

83# Mo.—J'ohnaon v. MoAboy, 169 
aW.Sd 932, 360 Mo. 1080. 

Utah.—Kishor v* Davl«, 291 P. 408, 
77 Utah 81. 

61 O.J. p 260 aota 66* 

88. Mo.—Johnson v* MoAboy, 189 B* 
WM 982, 869 Mo. 1088—Itanr v. 
Stone, 242 eW* 661. 

Utah.—hHshar v. IDavii, 891 P. 498, 
77 Utah 81. 

88. Cal.—Snook 6b WoUa v. Molmaa, 
103 Z>*2d 487, 86 Oal.AppJd 668* 
Xowa.—v, Challaa, 276 N,W. 
68, 224 Xowa 411. 

ipa.—Dravoshurs I^and Co. v, Scott, 
Com.Pl., 98 X>ittHb.Lsi8r*jr* 438* 

61 ax p 280 note 67. 

MoMva ot pwtohnsw of proparty 
.. ' 2ti duiat Utla a«tlon by landown-i 
a» placing past of building on acl-| 


jointnir unplatted trn(*i af land vvhirh 
county had a^ 4 uirf*d many ymrn bi«- 
fora for delinquent taxt^s oirninitt 
purchaser at coimty^s sals of sueh 
tract, purRhaHor*H motive In purehas- 
ina unplatted tract would not be con¬ 
sidered, where purchase was not 
fraudulent or unlawful and was 
made openly at public auction of 
tax dcllnauent lands, and was not 
made surrep t It lously. --ConsoUdn t ed 
lereight Idnes v. Oroenen, 117 r,2d 
966, 10 Wash.3d 673, 137 1072. 

88 . N*V.—Masterson v. Cranltch, 19 
N.Y.Wkly.nisr. 66* 

87. Mich.—Woods V. Monroe. 17 
Mich. 238* 

61 (U. p 260 note 61. 

MtShta lodircd. la, probate court 
In suit to removo cloud from title 
of aosianoas of widow's inK^rsst in 
community realty,, rights of hus» 
band^a orodUors who had astabUshod 
claims In the, probato court could 
not be ad^udloatedv^HdaDonald v. 
Oalt, Tsn.Olr.App*, 172 S.W.2d 982, 
error refused* 

88« Oai.—dTontana Zoand ' Ob, v. 
tAUShUn, 268 p. 889, lit Oal. 821, 
4$ A.Ii*n* 1288, 

61 ax p 260 note 82* 

59. Ala.—Hast Btrmtnsham Hcaity 
Co, V, Birmifisham Maoh., etc*, Co., 
49 Sa 448, 180 Ala* 481* 
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•0. W.Vr." "THirtfly V. iiniwntnif, 00 
H.M. «T«, 79 W.Vn. 8»l. 

•1. Colo^ Minor V. (itlloUn<l. Ofi i>. 
Sd 018. toe lilt. 

V. itmy, , i*. 
Od 187. 7< UtKh 840. 

M. U.H.—<%l<*.iro AudltMriiim A»- 
ww-. V. <.'r.m«r, UC.ili,, * jr.Sd 
908, rovorood on Mho* 

0,A.. 80 I<*.3d 837, rovorttnl nil nth' 
or KmundH 48 M7, 877 U.H. 

374. 73 I..Hd. 380. 

8t t!,J. p 880 not. 88. 

•4. <hil.'»Ak<a 9 r v, ftiuinott. 888 V. 

1087. 88 OitI.APl», 370. 

88. Mo.—*Whito V. XMntUnK. 131 #. 

W.3tf 88, 848 Wo. BS8. 

88; CM.—WiuihtnKtan tUdit. Ili*i«b 
Co. V. oity of 1.0* AttKni'lHi 100 I’. 
3d RSR. 88 CAi.An».3« 138. 

61 tljr. p 381 not* 87. 

•7. Ti»nn.--t**w*ll v. Ktn#. 4 T*nn. 
App. 138. 

81 CJ. p 361 not. 81. 

▼hUtflti’ 

In # .Hit for .porllle root prop* 
Mrtjr viMNi » will 1. » unit in thn 
ohiUn of tttlO of on« of th* oontMit-' 
Imr 8 ofunoof, ooun, Ium ju- 

MMUotton to pw. on ttio vnltattir of 
ttk* vlU. wiMto U WM nllopoA Dtot 
tho will WM ohtolmA hjr fmod.-^ 
S*ow*U V. Xln«. Mttpr#. 

•m <toi.~iwiMMfWton M«». auuit 
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rights of the parties depend, but the court is with¬ 
out jurisdiction to construe a deed where such con¬ 
struction is not incidental to the relief sought.®® In 
a proceeding to determine the validity of an in¬ 
cumbrance, the trial judge is limited to construing 
an indenture without regard to subsequent events as 
to prescription.^® 

§ 88. Direction and Framing of Issues 

Under some statutes or rules of court provision la 
made for the direction and framing of issues to deter¬ 
mine the rights of the parties. 

Under some statutes or rules of court, where a 
person in possession of land petitions a court for 
a rule on a person denying the petitioner’s title and 
right of possession to show cause why an issue 
should not be framed to determine the rights of the 
parties, the court must, before awarding the issue, 
determine the preliminary question of the petitioner’s 
possession.'^! If the court finds m favor of the 
petitioner on the jurisdictional facts, an issue will 
be awarded,^® but if it finds against him, an issue 
will be refused It is not ground for refusing an 
issue that the pleadings present no question of fact 
to be determined, but only a question of law.^^ A 
formal definite issue should be framed, setting forth 
the exact questions to be determined by the j*ury;'^® 
both parties should be compelled to file abstracts of 
title,I?® and the proceeding should conform as nearly 
as possible to an action of ejoctment.^'^ The only 


question presented for consideration on such petition 
is the right of the petitioner to have an issue framed, 
and the court cannot summarily decide the question 
of title.*^® On framing the issue it is the better 
practice to make the person against whom the pro¬ 
ceeding is brought plaintiff in the issue, and the 
petitioner the defendant.*^® 

Directing action at law. Under the statutes in 
some jurisdictions, oh the timely application®® of 
either party,®! where a legal title or right is in 
dispute in a suit to quiet title the court of chancery 
must frame an issue to be tried by a court of law,®^ 
although the statute has been held inapplicable to 
controversies originally cognizable in the court of 
chancery,®® If defendant asserts possession, or 
otherwise denies the jurisdictional requirements, 
and demands an issue at law, there must be a prelim¬ 
inary hearing in the chancery court to determine 
the jurisdictional facts before sending the question 
of title to a court of law.®^ ' 

New trial of issue of law. After determination of 
the issue of title in a court of law and the return 
of the case to the court of chancery, the chancery 
court has power to grant a new trial of the issue,®® 
and, where application’is made for a new trial of the 
issue of law, the court should act on the applica¬ 
tion according to the practice in actions at law on 
contested titles.®® The finding of the jury on the 
issue of law submitted to it should not be disrcgard- 


Co V. City of Ijos AngoloH, 100 P. 
2 d 828 , 88 OaT.App 2 d 185 . 

51 O.J. p 281 nolo 69 . 

69 . Ill.—Harvard Plrat Conff. 

Church V. Pasro, lOO KB. 975 , 267 
XU. 472 . 

61 C.J. p 281 noto 70 . 

70 - Mafifl.—New England IXotne for 
Deaf Hutotf v Xioader PllUt^g, Sta¬ 
tions Corporation, 177 N.B. 97 , 270 
Maaa. 153 . 

71 . (Ta.—^I^etittott of Boll, 108 A. 837 , 
250 l^a. 405 . 

61 C.J. p 281 note 72 . 

72 . Pa.—McCormick v. Berkoy, 86 
A. 97 , 288 Pa. 264 . 

51 C.J. p 261 note 73 . 

78 - Pa.—Barhart v. Maxiehall, 82 A. 
462 , 238 366 —(Putt v. Africa, 

81 A. 203 , 282 Pa. 182 . 

51 CJ. p 261 note 74 . 

74 . Pa.—^Delaware, etc., Canal Co. 
T. Qenet 82 A, 659 , 169 Pa. 848 . 

51 OJr. p 261 note 76 ^ 

75 . Pa.—Plfer Berkey, 73 A. 390 , 

229 |Pa« jl 94 . 

76. Pa,—Pif er V. BeWcey/ouip]^ 

77 . Pa.—^Plf er v. Berkey, supra. 

‘ V. Blndles^, 39 A. 394, 

210 Pa. 121 . ' ... I 


79. Pa,—Klmmel v, «ShaflC<»r, 68 A, 
1017, 219 Po. 376—Stomey v. Bark¬ 
ley, 60 A, 901, 211 Pa 813. 

BO- NOT. —Oamphell Stores v. Mayor 
and Council of City of Hoboken, 
169 A. 681, 115 N.J,B<x 160, 
Application held not timely when 
mado after all ovidonce had beon pre¬ 
sented and case came on for argu- 
tnont.—Campbell Stores v. Mayor 
and Council of City of Hoboken, su¬ 
pra. 

61. N.J,—Havens v. Thompson, 28 
N.XEa. $21. 

82- N.J,—Campbell Stores v. May¬ 

or and Council of City of Hoboken, 
160 A. 681, 116 150. 

51 O.jr, p 261 note 82. 

83- N.X—Van Houten v., Van Kou- 
ten, 69 A. 666, 38 N-XB(X 358. 

N.J,—Toth V- Bigelow, 64 A-^d 
' 62, 1 K.J- 899. ' 

51 0.x p 26t note 85- ^ ^ ' 

On pgstfminsgy hea^ME oti 4;nestion 
Of ohanosaty*s 

^ (1) Statutory reqiiurement is satiSTj 
9led, and bill will be retained rot dis¬ 
position on merits, if oomplalnent 
proves poaoeeBtb'posssMfon bi land, 
pliumt of ewtieJN^ theMf by bimi j 
seif/ denial Or^'iUSputaefon of fun title { 

m 


or any part thereof by any other 
person claiming to , own the land, 
that no suit la ponding to enforce or 
tost validity of such adverse title or 
olaim^ and that complainant is una¬ 
ble to obtain adeqiuate remedy at 
law through action in ejectmont — 
Toth V. Bigelow, supra. 

' (2) TVhoro pleadings alleged that^ 
pomplalnant was In possession of 
surface, that there was, a severance*; 
of minerals by prior owner through' 
whom both complainant and defend-' 
ant claimed, that both omimabt and 
defendant claimed title to minerals' 
through different chains bf titib, and 
that neither had Attempted to f educe 
minerals to possession, bill' woifld 
not be dismissed on ground that , 
chancery had no Jurhidiotion because 
complainant was allegedly not »fn ' 
potfsessien of miilHiralSd^**Toth - 
Bigelow, supra. ^ 

65* N-X—4EtoWali V. ‘ TamniaUi * 

693, 79 N.XBa. r3--«Hwiy'V^' CSar- 
teret Healty Cb., 59 A, 689/ 68 N.X 
; 55/ affirmed .64 ^A^ %078i .76 N.. 

XBo. 748, .,778/, 3 XjJSL 

• * A-N4.,. 866.. 

51 aXp 2,6l 86%, . , 

1 ^ i7.X--lAmdr V, icsrteret Realty 
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cd on motion for now trial unless there was insuflS- 
cient evidence to -sustain it,and where no error 
of law is shown to have been committed at the trial 
of the issue, and, on examination of the evidence, 
no reason appears for setting aside the verdict, a 
decree should be entered thcrcon.88 

A new trial will be ordered, however, when the 
verdict is not sustained by the evidence^® or is clear¬ 
ly against the weight of the evidcnce.^^*^ So if, on 
the trial of an issue submitted, defendant claims a 
title substantially diflercnt from that set up in his 
answer, and objection is made, a new trial will be 
granted as a matter of course, if the verdict is in 
his favor.®^ Where the special findings of the jury 
are supported by the evidence and are conclusive of 
the issue of law, a now trial will not be granted for 
want of a general verdict.^^ On hearing of an 
application for a new trial the chancery court should 
consider alleged trial errors, as well as the evidence 
reported to it by the law court, in order to determine 
whether such issues would destroy the value of the 
verdict.^* 

§ 89. Questions of Law and Fact 

It It tha province of the court to determine quettlone 
of law, end of the Jury or trier of facte to determine 
disputed questions of fact. 

In accordance with the general rules, it is the 
province of the court to determine questions of 
law,^* such as the construction of writings^® or 


whether there is substantial evidence in support of 
plaintiff’s casc,s® while questions of fact arc for the 
determination of the jiiry.^'^ Accordingly, where the 
evidence on a question of fact is conllicliiig, or more 
than one inference can rcavsouably be dc<luct‘cl there¬ 
from, the issue is for the jury.^® So, where plain¬ 
tiff lias traced his title to a common source, a prinia 
facie case is made, requiring submission to the jury 
of the issue as to which party has the belter lille 
from that source.^® 

Whether the presumption raised by the due 
execution of a deed lias been overcome is a ciites- 
lion for the trier of facts,^ and so is the question 
whether the land was incltulecl in one chain of title 
or another.® Where, however, there is m cvi<lence 
on the fact in issue, or the evidence is undisputed 
and of such a nature that but one inference can 
reasonably be <lfawn therefrom, the question is one 
for the determination of the court.® It is the dtUy 
of the court to determine all issues raised in an 
equitable count of the petition, including ownership,^ 
Where there are both equitable issues uiul issues 
of fact, the court should first determine the etpiita- 
ble issue, and then submit the issues of fact to a jury 
on proper instructions.® 

Demurrer to evidence* Where plaintilTs evidence 
is iusunicieut to prove title, a demurrer to the evi¬ 
dence will be sublaiued® even though defendant fails 
to prove title in himself;'^ but where, in a suit to 
cancel a lease as a cloud on title, it appears on the 


87. KJ*.—McOrath v. Noreross, 79 

A. 86, 78 W.J.Wci. 3 20, alllrmqd 91 
A, X089, 82 307. 

88. KJ-.—Wn«on V. WtlJion, Ch., 9 
A. 689. 

88. N.J.—Uowan v. Tto,rnaU, 84 A. 
833, 79 78. 

80. Jltowon V. Yarnall, iiuprar— 
PowftU V. Mayo, 36 K.J.XDq. ISO. 

81. 3Sr.jr.—Powell V. Mayo, supra, 

8SL MnOmth v. Nororosa, 93 

A. 801, 83 N’.XKq. 366. 

88. INf.J.—MoAndrowJi, etc., Co. v. 
Camden, 78 A. 232, 73 N.J.IOq. 244**- 
McGrath v. Noreroes, 70 A. 86, 73 
120, athrmod 91 A. 1009, 
82 3Sr.J.S}a. 367., 

94k. Ga.—6eahoard» eta, B. Co. v, 
Holliday, 140 607, 136 Ga. 200. 

Ind.—Beagan v. Sheets, 29 N.B. 1066, 
130 Xnd. 186. 

88« Xnd,—Zleagan v. Sheets, supra— 
SSenor v. Johnson, 7 K.HL 761, 107 
Xnd. 89. 

99* Mont.^Le Vasseur v. Xloullman, 
20 TM 260, 93 Mont 662. 

Weight and ovedlt given tegttxfiioay 
Xt is within the province of the 
trM court to dotoriptne what weight 
and orodlt sheu be given to the tes¬ 


timony of any wltnt'ss.—C’ox v. 
flichnorr, 150 P. 609, 172 OfU. 37t. 
Besolving condlcts in evidence 
Trial court was c^hargt^d with duty 
of resolving conflicts Jn the evltlt*m*c. 
—Prolhers v, Aravo, 174 P.2d 202, 07 
Idaho 171. 

07. Colo,—KUpip V, (Iruslng, 200 l\ 
2d 917, 119 Colo. IIJU 
61 C.J. p 262 note 98. 

98. Colo.—xenpp V. UruHlnir, supra. 
Mo.—Wilcox V. Coons, 220 S.W.2d 
16, 369 Mo. 62—^llooht V. Johnson, 
02 H.W.2d 847, 333 Mo. 420—tiulhm 
v, Johnson, 29 S.W.2d 89, 326 Mo. 
263. 

N.O,—I.#ayden v. I^nyden, 44 8.W.2d 
340, 223 KC. 6—VU*k v. Winslow, 
183 S.|D. 760, 200 K.C. 640. 

Pa.—Newman v. Fuller, Com,PI., 14 
32. 

Tex,—Jackson v. L.angford, Civ.App., 
60 S.W.2d 266—Baglond v. Over- 
ton, CIV.APP., 44 S.W.2d 763, 
Utah.—Tiabcoolt v. 2>angerfleld, 9f P. 

2d 862, 08 Utah 10. 

61 CJ. p 262 note 99. 

Payment 

Xn action to quiet title to property 
covered by equitable mortgage, pay^ 
ment is a question of last—XCei^oot 

136 


V, Kesftcmcr, 34 N.K,8d 100, 227 Ttwl. 
53. 

90. 8.C.-‘ISenbow v, llarvln, 76 ^,10, 
414, 92 ac. 130. 

1. Cal,-•Fares v, Morrison, 139 P.8d 
736, 64 Oal.App.2d 773. 

8. Conn, -Pyard v. llil 

A. 361, 112 Ckmn. 6. 

8. Ify.—atcArtts Cirtii A Oo, 

V. Douglas, 136 8.W.2d 286, 299 
Ky. 3J4. 

61 O.J. p 202 nolo 2. 

Bvldenoe held InnUAeient for jury 
TCy.- -Wynn v. Uover, 106 avV.Sd 036. 
268 Ky. 663. 

N.C.—Home Heal FstHic I^oan A tti- 
suranoe Co. v. Town of tViroUim 
Beach, 7 BM99 13. 2i6 N.U. 778, 

4. Mo.—Klmi^erlln v, Boberts, 107 a 

W. 2d 24, 841 Mo. 267. 

6. Utah.—IPark v. Witklnson, 30 F. 
946, 21 Utah 279, 

8. Ks4Ru^—C ities ftervice Ott Co, v. 

Orunder, 80 F.2d 496, 149 Kan. 82. 
Ky.-H9andfcrd v. Keoh, 173 JI.W.2d 
395, 293 Ky. 329, 

7. Okl.—trtndeberg v, MessmaUp 207 
F, 1007, 83 Okl. 288, 
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face of the lease that it was never signed by the 
lessor, defendant’s demurrer to plaintiff’s evidence is 
properly overruled.^ So a demurrer to plaintiff’s 
evidence is properly overruled where plaintiff proves 
that he is the owner and in possession of the 
premises,® and if defendant, on the demurrer being 
overruled, elects to stand thereon, the court properly 
enters judgment for plaintiff quieting his title against 
defendant.^® 

Direction of verdict. Where there is no evidence 
on the facts in issue, or the evidence is legally in¬ 
sufficient to establish such fact, or is undisputed and 
of such a character as to lead to but one conclu¬ 
sion, the court may properly direct a verdict 
but a verdict should not be directed where the evi¬ 
dence is conflicting or there is some evidence on 
which the jury might reasonably find the existence 
or nonexistence of material facts in issue.^® 

§ 90. - Dismissal and Nonsuit 

Qenerany It Is ground for ditmissal or nonsuit that 
the plaintiff has failod to provs that he has title to the 
land In controversy, or possession, where possession Is 
necessary. 

Although it has been said that technically in an 
equity case such as an action to quiet title there is 
no such thing as a nonsuit,generally it is ground 
for dismissal or nonsuit that plaintiff has failed to 


prove that he has title to the land in controversy,!^ 
or possession, where possession is necessary.!^ So 
where a lien, alleged to constitute a cloud on title, 
is found to be valid the bill should be dismissed.!® 
It is error to sustain a motion to dismiss or for a 
nonsuit, however, where plaintiff’s evidence shows 
that the title in him is complete and perfect!^ or 
where plaintiff establishes his possession and defend¬ 
ant offers no evidence of title,!® and the failure of 
one plaintiff to show title in himself has been held 
not to entitle defendant to a nonsuit.!® Under a 
statute making it within the discretion of the court 
to permit a plaintiff to take a nonsuit where a case 
has been finally submitted to the chancellor for 
decision, denial of plaintiff’s motion for nonsuit made 
after the suit had been heard and taken under sub¬ 
mission for final decree in vacation is not an abuse 
of discretion.2® 

Where plaintiff makes out a prima facie case as 
to a part only of the land claimed, a nonsuit will be 
limited to that part as to which no case has been 
made.®! 

When both plaintiff and defendant fail to estab¬ 
lish title, ordinarily both the petition and the coun¬ 
terclaim should be dismissed.®® 

In the absence of a motion to dismiss it is not 
error for the court to fail to dismiss a statutory ac- 


a Okl.—Biddle V. Mils, 281 P. 286, 
139 Okl. 68. 

9. Okl.'*-Plland y. Craig, 164 P.2d 
683, 104 Okl. 666. 

la Okl.—Plland V. Craig, supra. 
Judgment or daoree in aotion to cuiet 
title 800 infra SS 103-108. 

11. Qoh —^Poster V. Adcock, 60 BM 
2d 334. 207 Oa. 201—^Land Develop- 
mont Corporation v. Union Trust 
,Co. of Maryland, 180 836, 180 

Oa. 786. 

Ky.—Stearns Coal db tiUmber Co. v. 
UougUB, 188 S.W^.ad 386, 299 Ky. 
314. 

Te3c.-*-Pry v. Harkey, Civ.Ap©., 141 
S.W.2d 662, error dismissed, judg¬ 
ment corroct. 

61 CJt. p 262 note 6. 
lA IT.a—Morris v. Tate, 6l fl.l3.2d 
892, 230 K.C. 29. 

Tex.—Jackson v. liOngford, CiyA,pp., 
60 S.W.2d 265—Bagland v. Over- 
ton, Clv^p., 44 a.W*2d 768. 

51 C.J. p 262 note 7. 

13. Mont .—Jjo Vassour v^ BouUman, 
20 iP.2d 260, 98 Mont 562. 

14. Ky.—Spencer v. Steel^ 176 S. 
WJd 1008, 296 Ky. S-—Crawley y. 
Mackey, 148 S.W.2d l7l, 283 Ky. 
717. 

'WAsh.-r-Bakames Vr Ballaes, '299 P. 
. 902, IBSmuHhi 888.' 

61CX P 262 note 9^ ' ^ 


Dismissal and nonsuit before hear¬ 
ing see supra 8§ 83-86. 

18. Ill,—First Nat Bank v. Gordon, 
21 N.D.2d 288, 371 Ill. 424. 

Ky.—Spencer v* Steele, 176 S.iW.2d 
1008, 296 Ky 3—Crawley y. 

Mackoy. 143 S.W.2d 171, 283 Ky. 
717—McGJboney y. Newman, 127 
S.W.2d 860, 277 Ky. 886. 

61 O.J. p 262 note 10. 

Possession for requisite statutory 
period 

If adverse claimant does not plead 
and prove good title In statutory 
aotion for detOrininailon of claim to 
real property, adverse claimant may 
procure dismissal of complaint only 
if plaintUf fails to establish posses¬ 
sion for requisite statutory period 
under claim of title.—George y. Peo¬ 
ple, 47 N,Y.S.2d 681, 267 App.Div. 
,676, 

13. Puerto Bico.—Oris d« Bertram 
v. Pou, 6 Puerto Bioo Fed. 1. 

17- N.O.—Layden v. Layden. 44 S- 
m2d 840, 228 N.O. O^'Wek v. 
Winslow, 183 S;a 760, 209 N.C# 
640. 

61 O.J. p 262 note 12. 

Defendaat^i tltli Tamaod on deed ffom 
^plaintiff while Ihsane 
It was error to grant a honsult in 
an action to quiet title whore plaiir- 
tUfn eyldenoO showed that^ defend¬ 

13 ;* 


ant's title was based on a deed from 
plalntilf while insane, to one in a 
ilduoiary relation, and without con¬ 
sideration.—Henley y. Bursell, 215 
P. 114, 61 Cal.App. 613. 

Nonpayment of taxes 
Where plaintiif in action to quiet 
title showed complete chain of title 
from the United States government 
down to himself, it was error to 
grant, motion for nonsuit on ground 
that evidence that plaintiff failed to 
pay taxes showed that title was in 
the county or some third person, 
since fact that taxes were not paid 
was not suflicient to show defect In 
title.—Babcock v. Dangerfleld, 94 p, 
2d 862, 98 Utah 10. 

18. Mo.—Corpus Juris dted In 
Hanson v. O'Malley, 204 S,W.2d 
281, 283—Dowd Vi Bond, 199 S.VV. 
964. 

61 C.J. p 262 note 18. 

19. N.C.—6Davis v. Morgih, 44 SJfi. 
2d 698. 228 N.C 78, 

20# *Ark*-^Baymond v. Toung, 2pl 
SiW.2d 688, 211 Affc. 677. 
ttiu CaJl,—^parls y. Crump, 128 P* 
294, 162 Oat 618—Bubllts v. 

Beeves, 180 P, 28, 40 ,pa^,App, 76. 

22 . Ky.—Duokwall % Gregg’s Adm’r, 
181 aw.ad 263, 297 Ky. 730— 
Nlcholsoh y. Shehr, 7 S.W,2d 616, 
225 Ky. 68. 
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tion to determine title to property attached and sold 
separately for landlord's lien and mechanic's hen, 
on the ground that the question of priority of hens 
cannot be considered where plaintiff fails to show 
title or right to posscssion.23 

Dismissal without prejudice is improper where the 
court finds that plaintiff’s title is fatally defcctivc.^^ 

§ 91. Instructions 

Correct Instructions should bs given on all msttere 
put in Issue by the pleadings and evidence. 

The general rules as to instructions to the jury 
in civil actions are. applicable in actions to quiet 
titlc.^*5 The instructions should not be misleading, 
and should not improperly emphasize any particular 
fact,27 or invade the province of the jury.^S An in¬ 
struction that, if the jury find plaintiff has no title 
to the premises, they may determine whether de¬ 
fendant has title to the whole or any portion thereof 
is proper.29 So too, where a record is admitted with 
respect to a claim that the land in dispute is the 
site of a highway, an allusion, in the instniction, to 
the record as describing a highway, not taken out 
of the common, but beginnitig at and running from 
it, is not error, such being the legal construction of 
the rccord.3® 

An instruction ignoring or excluding issues or evi- 
dctice,2i or one which is not applicable to the 
pleading or evidence, 22 is erroneous, as is the re¬ 
fusal of instructions which correctly state the law 
and arc warranted by the issues and cvidcnce,2S So, 
where an issue as to title or possession is raised, it 
should be submitted to the jury, and refusal to do 

fidf T«x.**-^ook v» Tandell Kealty 
Co,, Olv-App., 276 S.W. SCO, 

SHh lFla.-^Motxsn V. JTdnea, 42 So. 

242, 62 543. 

as. Mo.—«CuUon V. Johneon, 29 8. 

W.2d 39, 325 Mo. 263, 

6X C.J, p 263 note 18. 

8S. Mo,—V. Barnes, 220 8.W. 

487. 

Cl C.y, p 268 note 19. 

Xiistvuotton Ixeld not mlsXeading 
Mo.— OuUott V. Jbhnsdn, 29 BMM 
89, 826 Mo. 268. 

87# Mo.—‘l^wis y. Bames, 220 8.^7. 

487. 

88, Ind.-74S;«mory y. SSeirler, 109 K. 

SL 774, 184 Ind, 144, 

& Nr.T.—ZI,.f<tr y, Baer, 8t Barl>. 

>8. 

•«. €toim.'—S>awson Orane, 61 A. 

MU 78 Cobb. 86. 

Of.-i-WraBklto’ v. yVoauLCik, 186 
am 788, 168 Oa. TIB. 


so, or to charge the jury as to it, is error.!*"* How¬ 
ever, it is not error to refuse to give instructions 
which are fully covered by other instructions giv¬ 
en,®® and the court may, if it sees fit, modify re¬ 
quested inslructiojis, and give them to the jury in 
their modtfied form.®® 

§ 92. Verdict and Findings 

a. Necessity 

b. Sufficiency 

c. Conclusivcncss, construction, and ef¬ 

fect 

a. Necessity 

Th, court should maKs flndlna* of fact on matarlal 
I..UM, but finding, on Immatorlal matters are not 
required. 

The court should make findings of fact on ma¬ 
terial issues,®^ but findings on immaterial matters 
arc not required;®* and it has been held that in an 
action to cancel a covenant in a lease, as a cloud on 
plaintiff’s title, the proper practice is to enter an 
order for judgment, without findings of fact.®® Un¬ 
der the practice in some jurisdictions a special find¬ 
ing is not necessary in the absence of any r«ittest 
therefor.^® Where the issues are compneated, an<l 
defendants claim under different sources of title, it 
is proper for the court to submit special findings to 
the jury.*! 

Plaintiff's title and possession; There is no occa. 
sion for a finding as to any alleged title of plaintiff 
not set up in the complaint;'*® nevertheless, al¬ 
though plaintiff claims to be the owner of title in 
fee, if it develops from the evidence presented that 

I>a.—Fffliffor V. Allett, Oom.Fl., 88 
Fitt8b.i,«r.J. < BBS. 

Bl 0.3. p 868 note 81. 

O0BUB,Bta OB MMwIO, lt«U BAi SO 

nstrlot povtr to bmJm flaAburs 
Cab—Atuth V. Xata, 184 r.2d BSl, SO 
Cal.Sd 606. 

38. Cal.r—Warden v. Ilarkor, SOO X*. 
966, 818 CM. 776—Sehroeder v. 
Wilson, 200 l'.8d 178, 89 Onl.App. 
2d 63—Noliid V, You liot .Mtnlnsr 
Co., 78 l>.8d 806, 38 tM.App.8d 638. 
Idaho,—Moteker v. Lowtber, 304 1*. 

3d 1035, 68 Idaho 166. 

6:; 03. p 368 note 83. 

88. B.T/~d>oKalh IloUUnr Co., v. 
Madison Theatre Co., 161 N.T.V. 
86, 166 App.Dlv. 808, 

40.1 Mo.-*KolCeBate v. DobboII, 106 
8.W. 40, 808 ISO. 46. 

4H. XY.-r-mash V. Clkenaiat, 164 8. 

W. 777, 176 688. 

40. OeJU—United lABd Aseoa v. 
PatiAo latpr. OOk, 66 m 1064, 78 F. 
888, 189 CM. 370. amnMd 88 mct. 
668, 808 Um 614, 68 XiJSm Mf. 


80. Mo.—Cullen V. Johnson, 89 S. 

W.2(l 89, 385 Mo. 863, 

61 C.J. p 803 note SB, 

Znstmotlons hield .not nnwananted 
1)7 pleadiBoro and evMenee 
Ca.—ICowler V. lAtham, 66 S.ISi2d 
372. 800 Oa 346—Miller v. Bverott, 
14 e.l9.2d 449, 192 <3fu 86. 

Mo.—Cullen v. Johnson, 88 8.W.3d 
88, 826 Mo. 863. 

38. Nev.—Van Vlest r. OUn, 4 Nev. 

86, 87 AnuB. 618. 

61 aJ. p 868 note 86. 

84, zr.C.—Lee V. MoUonsld, 68 S.m 
8d 846, 880 K.a 617—OMdirett v. 
Midoett, 80 8m. 788, 188 N.a II. 
88, CM.—xsore T. Andrews, 108 p. 

661,10 ICM.APP, 494. 

, 00 . Ind.-BSKter t. Boxtsiv 98 27JD. 

881, 46 Ind.App. 814. 

87. Cal.—IteiroU V. YMuAOr, 84 P. 
8d 477, 1 CsuUSd 870—Bardeen v. 
Commander Ott Co., Ill P.8d 967, 
46 CsX.ApP.8d 866. 

Minn.—Orr v. Swtton, 148 N.W. 1066. 
127 Mina, 87, ,Ann.CMl.l8160 637. 

138 
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he owns some lesser estate, the court may so find'^3 
An issue as to plamtilTs possession of the land at 
the commencement of the action is immaterial, 
where the action is brought under a statute dis¬ 
pensing with the necessity of possession as a condi¬ 
tion precedent to the maintenance of the action, and 
no finding need be made on such issue.^^ Where 
the action is to quiet plaintiff's title in the whole 
of certain realty as against a particular defendant, 
and the court finds that defendant is an owner of an 
undivided half-interest in the property, it is not 
necessary to find whether plaintiff is the owner of 
the other half-interest.'^5 

Defendanfs title, A finding on the issues raised 
by denial of the allegations of the complaint, if ad¬ 
verse to plaintiff, is sufficient, without finding 
defendant's title.^® So, where the complaint alleges 
ownership in plaintiff, and the evidence is insuffi¬ 
cient to establish such ownership, and the court finds 
as a conclusion of law that defendant is entitled to 
judgment, and that plaintiff is not the owner, an 
omission to find as to defendant's title is not error 
If defendant in his answer claims no interest in the 
lands in controversy, a finding that he has no inter¬ 
est therein is not necessary.’*® 

Vacancy of land. In the ordinary statutory ac¬ 
tion to determine adverse claims, a finding that the 
land is vacant and unoccupied, as alleged in the 
complaint, is not necessary to support the judgment, 


where defendant in his answer sets up his own claim 
to the land for the determination of the court.*® 

b. Sufficiency 

(1) In general 

(2) Ultimate or evidentiary facts or con¬ 

clusions 

(3) Inconsistent findings or conclusions 
(1) In General 

In accordance with general rules, the findings must 
be sufficient to support the Judgment, supported by the 
evidence, responsive to the issues, and should cover all 
the material Issues, 

The general rules as to the sufficiency of find¬ 
ings by the court, and of special verdicts or find¬ 
ings by the jury, are applicable in actions to quiet 
title.®® The findings must be sufficient to support 
the judgment,®^ and, in accordance with general 
rules, must be supported by the evidence,®® and 
should cover all the material issues.®® A finding on 
a matter not in issue should be disregarded,®* and 
that part of the decree based thereon should be 
stricken ®® If a special verdict states such facts as 
sustain the substance of the issues, it is sufficient,®® 
although want of a finding on a particular issue is 
not cause for reversal if the omission is in no wiSe 
prejudicial.®'^ Unauthorized findings inserted in a 
special verdict must be disregarded.®® 

Responsiveness to issues. The verdict or fiud- 


43. Oal.—Hurt vV. PJoo Inv, Co., 16 
P.2d 203, 127 Cal.App. 10:6* 

44. Cal.—^Pearaon v, Creed, 20 P. 
802, 78 Col, 144—Snoorly v. Hle- 
stand, 106 P. 272, 60 Cal.App. 803. 

46. Cal.—(ECuenzel v. Orettenberar, 
100 P.2d 782, 88 Cal.App.2d 666. 

48.. , Cal.—United iMd Aesoo. v. 
Pacido Impr. Co., 69 P. 1064, 72 
P. 988. Cal. 870, affirmed 28 
Ci 660, 208 U.S, 614, 62 L.Hd, 646. 

47. Cal.—Sad JToee Uand, etc., Co. v, 
San JoM Ranch Co., 62 P. 269, 
129 Cal. 678. 

48. Cal.—^Ratohelder v. Baker, 21 
P. 764, 70 Cal. 268. 

40. Minn.—^Mitchell v. McFarland, 
60 N.W. 610, 47 Minn, 686. , 

61 d.J. p 264 note 41. 

50. Cal.—^Vaughan v. Roberta, 118 
P.8d 884, 46 CatApp.2d 246. / 

61 p 264 note 14. 

61. Ind.—Sheete v. Stiefai, 74 
2 d 021, 117 lnd.App. 684. 

61 CJ. p 264 note 48. 
anndiaira held guffiloient 

<1) ‘Td entitle ptalntiika aa )a mat-' 
Uaf ^ of *law' to judgment quletlnar 
litla-rFloyd y. Hombeok; 4 p.2d oot, 
30 Aria. l78. ,. 


(2) To support decree that de¬ 
fendants had valid materialmen's 
lien prior to plaintilPa claim.—Sun 
Lumber Co. v. BradHeld, 10 P2d 183, 
122 Oal.App. 391, followed in 10 P. 
2d 186, 122 Cal.App. 783. 

(8) To support judarment for de¬ 
fendant—Sohroedor V. Wilson, 200 
P.2d 178, 89 Cal.App.2d 68—Johnson 
V. Oamuffo, 121 p.2d 68, 40 Cal,App. 
2 d 168. 

(4) To support Judirment quietinsr 
title. 

Cal.—Wagnor v, Blume, 101 P.2d 
1001, 71 OalJVpp.2d 04—Tarvln v. 
Davey, 183 P.2d 844, 6® OaJi.App. 
2 d 846—Vaughan v. Roberts, 118 
P,2d 884, 46 Cal.App.2d 246— 

Broadwell v. Ahderson, 8 F.2d 260, 
119 Oal.App. 146. 

Xnd^Dickason v. Uickasoh, 40 N.F. 

2d 966, 219 Xnd. 683, 

Mo.—^Boatmen's Hat jBank of St 
* Louis V. Rogers, 170 S.W.2d 102, 
. 862 Mo. 768. 

Mott^-pSherburne Mercantile Co. v. 

Bonds, X45 P.2d $27, 116 Mont 484. 
Teat,—Lee y. Orupe. CivJkpp.. 228 S. 

648—I^eonard v., Young, Olv. 
, App., 186 l$.W.2d 83L ' 

aPiiUttiigSi ^ 

0«a^Rote« V. SM jKii $tt, 

169 


03 Cal.App.2d 827—Stcncmau v. 
Fritz, 02 l>.2d 1036, 84 Cal.App.2d 
26 

^ lad.—Sheets v. Stiefel, 74 N.K.2d 
021, 117 Ind.App. 084—Bryant v. 
Barger, 18 NH.2d 066, 106 Xnd. 
App. 246. 

61 O.J. p 264 note 46 [b]. 

52. Cal,—Majors v. Butler, App., 
221 P.2d 994. 

'Xndi*HSawyer v. Kielno, 82 K.B.2d 
688 , 118 Xnd App. 616. 

61 O.J. p 264 note 46. 

53. Cal.—Majors v. Butler, APP*» 
221 F.id 004. 

61 C,J, p 264 note 47. ' 

54. Cal.—Redmond v. MoUean, 16'4 
P. 16, 82 Cal.App. 720. 

55. Cal.—Redmond v. MeUean, su- 
4 >ra. 

56. Xnd.—Futerbaugh v. 

80 H.B. 610, 131 Xnd. 288, 16 
A. 841—O'Connor v, JOaum* 106 
m 8il, 64 li^App. 106. 

'61 C.X p 264 ^ote 60. , 

57* CiU^XlalyjSorouoo, 22 P.' 2tU 
80 Cal. $67—Oallahan v. James,, 71 
p., 104, 7 Oai.Unpap.Cas.. 82. 

r, wniaon, 20 hjed. 

401, 180 xnd, 402.' 
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mgs must be responsive to the issues raised by the 
plcadmgs.£>^ 

(2) Ultimate or Evidentiary Facts or Con¬ 
clusions 

The findings should contain only the ultimate, and 
not the evidentiary, facts; and a finding that a party 
was or was not the owner of the land is a sufficient 
finding of the fact In Issue without a finding of the 
facts respecting such ownership. 

Only the ultimate facts should be contained m the 
findings,®® and it is improper to insert therein evi¬ 
dentiary facts and a finding which, instead of 
stating an ultimate fact, consists merely of an un¬ 
supported conclusion of law is defective.®^ A find¬ 
ing that all of plainlifT’s claims were barred by 
the provisions of certain statutes, and that the right 
of defendant was perfected by limitations, being 
but a conclusion that defendant had acquired title 
by adverse possession, is a nullity where no facts are 
found on which to base it.®® 

As to ownership of property. A finding that 
plaintifiP was®^ or was not,®® or that defendant 
was,®® the owner of the realty in controversy is not 
a conclusion of law, but a finding of the fact in 
is^suc, and is sufficient without a finding of the facts 
respecting such ownership. A finding that the par¬ 
ties entered into a contract of sale, and that it.s 
terms were valid, binding, atid enforceable, is suffi¬ 
cient, since the ultimate fact as to defendant’s in¬ 


terest in the property necessarily results from the 
terms of the contract.®7 

(3) Inconsistent Findings or ronclusions 

Findings which are irreconcilably contradictory ae to 
material matters will not support a Judgment; but m 
case of a conflict between a specific and a general find¬ 
ing the specific finding will control. 

The general rule that findings of the court wbicli 
arc irreconcilably contradictory as to material nial 
ters will not wsupiiort a judgment has been applii^d in 
actions to (puet title,®® but this rule does not apply 
to findings on an immaterial issue.®® In case of 
conflict ])etwcon a specific and a general finding, the 
specific finding will control and, in a case tried 
by a jury, special findings which are in irreconcila¬ 
ble conflict with the general verdict will control 
such vcnhct.'^i 

Where case is submitted on ncjrecd statement of 
facts, such statement has the cITect of findings of 
fact on which judgment is rendered,'!'® and a eoue.lu- 
sion of law which contradicts such stutciiUMit is suffi¬ 
cient to vitiate the judgmentJ® 

c. Oonclusivenesa, Oonstractlom, and Effect 

Qonernlly the verdict of a Jury in an action to 
quiet title or to determine adverse clatme it merely ad¬ 
visory unless purely legal rights are Involved* In de¬ 
termining the meaning of findings, they should be con¬ 
strued as a whole, and so as to support the judgment 

As a general nilc the verdict of a jury in an ac- 


59* OW.—lUsliaw V. Chandler, 243 
P. X46, 118 Okl. 09. 
fil C.X p 206 note 59. 

60* Cal.—Hudson v. Hooker, 80 P.2d 
249, 12 CaUApp.2d 743. 

Ind.—^Hryont v, inirarer, 18 KE1.2d 
865, 106 Ind.App. 246. 

81 OJ. p 204 note 63. 

XhAolenoy plAlntUTg taowledffe 
Iti suit to quiet title, the ulti¬ 
mate fact to be ascertained, whether 
plaintiJt's knowlodtfe was sufllolent 
to put her on Inquiry concerning 
defendant's claim, was none the less 
a flnding of fact because drawn an 
a conclusion from other facts, 
whether the Jlndtng was based on 
undisputed or ooiutUotinir testimony. 
—Ohrlstmas v* Cowden, 108 P.2d 484, 
44 N.M 817. 

61- Ind.—Hiokoson v. Dlckoson, 40 
K,SI.2d 968, 219 Xnd. 688. 

61 0*Jr, p 264 note 64. 

ea. Ind.—(ECorfoot v. Kessoner, 84 
K.38.2d 190, 227 Ind. 68. 

61 C.X p 364 note 66. 
tJoaoliislOAS of law held supported 
by dndlugs of foot 

Xad.r-4Cerfoot v. Kessener, supra— 
jBryant v. Earsrer^ 43 hr.E.2d 439, 
m Ind. App. 17* 


Vlndinirs held suttoieat as fladiafs 
of ultimate faeii 

Cal,---Hun Lumber Co, v, Hrndlleid, 
10 J».2d 183. 132 CabAPP. 391, f<a- 
lowed in 10 P.2d 186, 122 Cal.App. 
783. 

Pladiags held ant to wawaat holding 
of exlsteaoe of ultimate fact 

Xnd.—Sheets v. Htisfel, 74 TSfMZd 
921, 117 lnd.App. 584—Dlckoson v, 
Dlektuion, 18 K.K.Sd 479, 107 ma. 
App* 615, mandate modiUed on 
other grounds and rehearing de¬ 
nied 26 N.m2d 1014, 107 Xnd.App. 
516. 

63* Utah.—Ives v. arongo, 134 P. 
619, 42 Utah 608. 

34. Ind.—Ulckason v. Dlekoson, 40 
K.E.2d 966, 219 Ind. 683. 

51 O.J. p 265 note $7, 

65* Cal.—Daly v, Sorooco, 32 P. 211, 
80 Cal. 307. 

S,D.—Naddy v, Diotse, 86 N.W. 768, 
16 6.D. 26. 

66. C«a.—iriU V* Hill, 206 P.2d 676, 
91 Cal.App,3d 592—Oasaletti v. 
MofJuire, 201 P.2d 889, 89 Cal,App* 
Sd 777—Den V, spaldlnir, 104 P,2d 
81, 89 Cal.App.2d 623—Willis v. 
Holback, 91 p.3d 140, 88 Cal.App.2d 
145—Hudson V. Becker, 16 P,8d 
349, 12 aal*App.2d 748* 
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67* Cal,—Williams v. Hush, 35 TM 
888 , 184 Cal.App. 664. 

68 * Oal.—Worthley v, Worihloy, 166 
1 \ 714, 38 Col-App. 478. 

61 as, p 266 note 61. 

antadlnsr* held not SaooasXstent 

Col.—MlUott V. Xlertseh, 189 P.Id 332, 
59 Cal,App,2d 648—Sun X^umlmr 
Co. V, Bradtlold, 10 P.8d 183, 132 
Cal.App. 891, followed in 10 X*.2d 
186, 132 CahApp. 788. 

61 as. p 266 note 61 tU]. 

snadings held aot hrreooadlable 

Cal.—Vaughan v. Itobc^rts, 113 p,2d 
884, 46 Oal.App,2d 246—MortKnK«> 
Guarantee Oo. v. Hammond Lum¬ 
ber Co., 67 l\2d 164, 13 Cal.App* 
2d 638. 

68 * Cal.—flnearly v. IHestand, 196 
1>. 373, 60 OaUApp. 308. 

51 C.J* p 866 note 62. 

TO. Cal.—South /6an 5*rancisco Hank 
V* Pike, 200 P. 762, 63 Cal.App. 624. 

71* Xnd,—PIdcey y, Shirk, 37 N.H. 
783, 128 Ind; 378* 

61 ajr. p 366 note 64. 

73* JidCont—Warrsa Chouteau 

County, 366 P. 676, 63 Idont* 116* 

73- Meat—Warrea % Chouteau 
County, supra. 
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tion to quiet title or to determine adverse claims, 
such action being purely equitable, is picrely ad¬ 
visory, and the court may find contrary thereto 
Where purely legal rights are involved, however, 
the jury do not act in an advisory capacity,'^^ and in 
sirch case a general verdict is conclusive unless set 
aside on motion for new trial, and will support a 
judgment for the party in whose favor it is found.*^® 

Construction. In determining the meaning of the 
findings, they should be construed as a whole, ^7 and 


so as to support the judgment,75 and the construc¬ 
tion of particular terms may be determined from 
the context.79 A finding by the court that defendant 
IS entitled to possession is a decision on the issue 
whether plaintiff is entitled to possession.**^ Where 
an action is brought to quiet title to an undivided 
interest in land, a finding that defendant had built 
a foundation for a house partly upon a portion of 
premises is not a finding that plaintiff was not in 
possession when the action was commenced.*^ 


H. BELIEF 


§ 93. Conditions Precedent 

Tha acts raqulr^ed to be performed as a condition pre¬ 
cedent to the granting of relief m an action to quiet 
title depend on the circumstances of the particular case 
and the application of equitable principles. 

The acts which are required to be performed 
by parlies seeking to quiet title, as a condition pre¬ 
cedent to the granting of relief, depend on the 
circumstances of the particular case and the appli¬ 
cation of equitable principles.** It is not necessary 
that a vendor, before suing to quiet title against a 
contract of sale recorded by the vendee, should de¬ 
mand the cancellation of record of the contract, 
which had never been acknowledged by the vendor 
as required by statute.** It has been held unneces¬ 
sary to give a notice to quit the premises or a notice 


of termination of a lease before bringing an action 
to quiet title against a lessee or person in possession 
of the premises *^ A general statute requiring a 
bond before the rendition of a judgment against a 
nonresident defendant has been held not to require 
the giving of a bond in an action for the confirma¬ 
tion of a title brought under a specific statute dealing 
with the procedure for the confirmation of title and 
containing no provision for a bond.*® 

Demand for reconveyance. Where a landowner 
executed a deed conveying the legal title in trust, 
and in an action by him against the grantees to quiet 
title after the purposes of the trust had been ac¬ 
complished and he had retaken possession of the 
land, the gprantce set up an adverse claim, plaintiff 
is entitled to relief although he had not before suit 


74. Mont—Fuller v. Gibbs, 199 P.Sd 
86t 

61 C.X p 265 note 68. 

Faultablo nature of remedy gener¬ 
ally see supra S9 1-6. 

75. Oal.—Southern Pac. Land Co v, 
Dlekerson, 204 P. 676, 188 Cal. 188. 

61 C.X p 266 note 69. 

76. Cal,—Southern I>ao, Land Co. v. 
Dickerson, 204 P. 676, 188 Cal. 118 
—Rolnor V. Sohroedor, 80 P. 617, 
146 Oal 411. 

77i. Cal.—Braun v. Dallin, 228 P. 
740^ 68 Cal.App. 181. 

Ind*—Bryant v. Barger, 18 !N',B3.2d 
965, 106 IndApp. 245. 

7a Cal.—^Vaughan v. Roberts, 118 
P.2d 884; 45 Cal.App.2d 246. 

61 C.X p 266 note rs. 

Partlonlav terxns loreated as surpli^s- 
age 

Ind.—Greenwood Lumber Co. v. Rob¬ 
erts, 44 N.m2d 1002, 112 IndApp. 
877, 

Vindings held to wsa^aat Inferanee 
of delivery and aooeptaaoe of deed 

Vt—Rioh V. Wry, 6 A.2d 7, 119 ,Vt 
807. 

79. Cal.—BlUott V. Merchants* Bank, 
etc, Co., 182 P. 280, 21 Cal.App. 
686 . 

610.x p 266 note 


*«Blntitled» 

In action to quiet titlo, general 
verdict that “plaintiff is the owner 
and entitled" to lands involved, in¬ 
dicated Intention by use of word “en¬ 
titled," to find that plalntlfC was en¬ 
titled to possession.—Kimberlln v. 
Roberts, 107 S,W.2d 24, 841 Mo. 267. 

80. Cal —Braun v. Dollln, 228 P. 

740, 68 Cal.App. 121. 

81 . Mont—Butte Hardware Co. v. 

Cobban, 84 P. 24, 18 Mont 851. 

82. PoxeoXosnre ot '^equitable ntort- 
gage** 

Plaintiffs deraigning title through 
trust deed foreclosure could main¬ 
tain action to quiet title without 
foreclosing so-called “oquitable 
mortgage" claimed to have arisen 
from option to, purchase the propr 
erty.—California Trust Co. v. Kerck- 
holf-Cusnor Mill 4b Lumber Co., 55 
P 2d 866, 5 (MM 628. 

DIreot attaok on Judgment 

PlaintiflCs who claimed to be sole 
heirs of decedent who had owned 
realty could bring statutory suit to 
establish title to the realty without 
bringing direct action attacking 
judgment in an ex parte proceeding 
which recognised certain parties as 
heirs of decedent and decreed such 
pdrtles to be owners of the realty 
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in controversy, on which Judgment 
defendants based their claim of title. 
—Dugas V. Powell, 1 So.2d 677, 197 
La. 409. 

83. Ind.—Minor V. Fletcher >Sav,, 
etc., Co., 183 N.Bl. 174, 78 Ind.App. 
188. 

84. Cal.—Paradise Irr Diet v. Bar¬ 
ry, 82 P.2d 966, 220 Cal. 748— 
Hanes v. Coffee, 800 P. 968, 212 
Cal. 777—Furlott v, Socurity-Flrst 
Nat Bank of Los Angeles, 57 P. 
2d 962, 14 Cal.App.2d 118-nAn- 
drews V. Russoll, 269 P. 113, 86 
OalApp 149. 

Wash.—Potsoh V. Willman, 186 P. 

2d 992, 29 Wa8h.2d 186. 

Bervtoe on tmetor held tumecessery 
A subtenant against whom title 
was sought to be quieted, end who 
had been served with a notice to 
quit, could not prevent the quieting 
of title on the ground that suoh no- 
tios had not been served on a trus¬ 
tor, where it was the subtenant not 
the trustor, who contested the right 
to the property, and the failure, if 
any, to serve notice on the trustor 
could be regarded as waived by the 
subteimnt—■Mallhes * V. Investors* 
Syndicate, 82 P.2d 610,* 220 Cai. 785. 
8 B« Ark.—CMaupion r. Williams, 
264 S.W. 972, m Arlc 828. 
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made a demand for a reconveyance.** The grantor 
in a deed wrongfully and fraudulently obtained need 
not demand a reconveyance before suing the grantee 
to quiet title.*’ Failure to demand a reconveyance 
has been held not to preclude the quieting of title 
as against a deed given on a condition subsequent, 
which was broken, where under the circumstances 
the grantee had no right to expect such a demand 
and could not have been injured by the omission 
to make it.** 

Correction of deed or mortgage. Ordinarily,, 
where a person has, by mistake, conveyed land, he 
must have the corrected before he is entitled 
to have his title quieted.** So a purchaser of land 
from.tiie record owner, with knowledge that it was 
claimed by, and in possession of, a third person 
liaving no legal title, cannot be divested of his title 
without reformation of such person’s deed so as to 
include the land in suit.*® Ifowover, where the 
description in the deed under which plaintiff claims 
title is sufficient to> furnish a means of identification 
of the land, title may be quieted in him without first 
reforming the deed.*i A plaintiflF to whom there 
has been ^ecuted and delivered a deed omitting the 
name of the grantee has been held to have a Hght 


to maintain an action to quiet title without having 
first insertc<l his name as grantee.** 

In an action to determine adverse clainiii, brought 
by a plaintiff in possession of land and having title 
in fee thereto, reformation of a mortgage set up 
as a counterclaim has been held unnecessary where 
the mortgage is a valid lion on the rest of the 
premises therein described and the only thing neces¬ 
sary is that the mortgage be adjudged not a lien, 
claim, or intcre.st on the land owned by plaintiff.** 

§ 94 . -Necessity of Doing Equity 

A party tasking to quiat title to property or roMevo 
a cloud thereon will be eompelled to do equity, ae, for 
oxampio, by raatoring any eontideratlon or banaflte ra- 
ealvod by him. 

A party seeking to quiet his title to realty or re¬ 
move a cloud thereon will, as a condition precedent 
fo the relief, be compelled to do r<iuity.** Thus, as 
s general rule, plaintiff cannot have relief against a 
person asserting a claim under an instrument exe¬ 
cuted by plaintiff or his privies, unless he restores or 
tenders the consideration or benefits received.** 5io 
a vendee of a judgment debtor who has received 
a deed from the debtor, but has not paid the pur- 


aS. Kan.—lithrlinir v. lAhrlluf, IXS 
r. SSS, 84 Kan. TSS. 

SO, Ind.—Baxtar v. Bauetar, St KJD. 

SSt, 1089. 4t Ind.ApC>. S14. 
as. iBd.—JiMoovaob V. 0)wlatoMa&» 
ISS KJt 887, 190 InOLApp. SSI. 
is. Znd.—nrtffdon v. Brneq, App., 
98 KfO-Sd 046. 

81 OJ. P SM acu ». 
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chase money, caijnot maintain'a bill to quiet title 
as against one who bought the land under a judg¬ 
ment rendered subsequently to the vendee’s con- 
tra,ct, without first paying the purchase money ihto 
court.®® Likewise, where the statute gives a lot 
owner the privilege of paying municipal improve¬ 
ment bonds and discharging the land from the lien 
at any time before commencement of proceedings 
for sale, such owner must, before suing to cancel 
the bonds as a cloud on title, offer to pay the amount 
due.®7 ' 

Equity may require plaintiff to do equity by dis¬ 
charging an obligation which is binding in good con- 
saence, but is{ not otherwise enforceable either .at 
law or in equity,®® as, in the case of a judgment 
hen®® or other obligation^ against which ±ere was 
originally no meritorious defense, bnt ^yhic^. has 
since become barred by the statute of limitations;' 
but a’^d^ent debtor’s rij^ to l^yd'title quieted, aii 
against the li<m.,of a judgment barred,by the statute 
of limitations is not necessarily conditional ‘on pay¬ 
ment of the indgmen^4^ ; . ^ ^ > i’' 

It* has been held that the ^equity which pkihtiff fnay 
hp compelled tO'dO as a condition 6i relief mtist be 
one vkrhich defendant could bnfofbe^ against plain-* 
tiff by an independent suit,®* tod i;«fhich arises bul{ 
of the ^transaction forming the subject matter of 
Jthe'duit'^^ A party Seeking to quiet titlh need not 
restore property Which is rightflilly hiS;® nor need[ 
4ie return ah alleged Oonsideratibn Whibh he did 
‘ not in* fact receive® or dffbr tb rdstoit a suhi eqniVai 
lentto anal]egedjndcbtedfaesa» the djtdstende'of ^hidi 
IS not sufficiently established,'^ The rule requiring 
^ plaintiff ^6 dd^equifi'^ta^ been hdd td no ap- 
plicatiiQin to a* plamtifi'seeking thb can^ellatipn of a 


security deed as a* cloud on title where it does not 
appear that defendant is entitled to any equitable 
right as against plaintiff;® and the rule has also been 
held inapplicable to a debtor who seeks merely to 
have removed as a cloud on title a void sheriff’s 
deed given pursuant to an execution sale, but who 
does not attempt to- have the judgment set aside 
or to interfere with its enforcement.® 

Judgment niay be quieted in the owner of a home¬ 
stead as against an execution creditor without re¬ 
quiring such owner to pay the amount of the judg- 
mcnt.i® A grantor who, after conveying the prop- 
,erty to'One person, is thereafter induced by-'false 
teprescntatiohs to execute to* a third person a’quit¬ 
claim deed conveying property inadvertently ex¬ 
cluded from the prior conveyance,, and Who»‘brittgs 
an action, to perfect title in'the first-grantee, hUs 
been held j not required tO repay a nomihal torn re¬ 
ceived by him as oonsideri^on for th^ quitclaim 
, deed>^ . o ... , /f ^ 

Perfonndnee 5V vinitr of contract of sale. * A 
’ ybndOr'who‘sbeks to cancel a pbntract Of sale as!a 
’clbuld on'tftl'e must tender* perforintoOe of,^he con¬ 
tract as a condilSoh precedent to relief.i^, iJowcyer, 
wher'e the veh'dor' is ready ahd willing to perform, 
and the Vendee rcfu$es ib p’efforipi .on £he ground pf 
dtfebts in tile title,'the yindor xl^eed not tender per- 
ioimani'e Where thd Obj^ectiofib to the. title are tepji- 
*'hibaf tod frivolous and, nothing could be acebm- 
' pfitoed by^ the making Of a 'tcndeni® "^here a 
' Vendae is unable'to fneet, small amounts in aefatdt, 
it Js'hbt necessary that the vehdor tender a deed to 
him prior to bringing suit to qmet title for breach of 
cohtra^t^f, On breach 'by , the vendee^ 'virhere .lime 
is made of the essence oi the bontraet, no affirmative 


96» omo,—Butlev V, Brown,* 5 Ohio 

9T. ;da3f,--Col6wian' v.' l^priwf <ioW|tar. 
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cwUfloato of Mlo aBd’i4MATl(Mb4l ''l||i,‘ 
creditor may still proceed to colleot 
the judgment In thSi manner pro¬ 
vided by law.—Bvans ▼. Ohioano Ti¬ 
tle de Truat Co., supr^ 


XOf I Cel.---r^U0Cl yi tlnitodii drodib Sa 
CoUecUon (Co,,. 31 .868, 820 

CW. 492—ateham v. Hunt^ T 
' ,188, lltf ,CA^p. Jlii8~|Wf, T. 
Central ilSavIhss Bank, 217 SOO* 

saCfiI.^p. 688. 

XI. V, ,j^^ 882 V. 
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action on the part of the vendor is necessary before 
bringing suit to quiet title, for the purpose of estab¬ 
lishing judicially that the vendee had forfeited his 
rights.!® On the other hand, where a contract of 
sale required the vendors to furnish title papers and 
the purchaser to ascertain the acreage within a cer¬ 
tain time, the mere inaction of the parties will not 
afford the vendors ground for cancellation of the 
contract as a cloud on title, in the absence of an offer 
by them to perforin, although time was of the es¬ 
sence of the contract.!® 

Return to vendee of money paid on contract of 
sale. Where a vendor, seeking to quiet his title as 
against a contract of sale, is himself at fault, the 
court may require a proper adjustment of the 
equities and a repayment of the purchase money as 
a condition precedent to granting relief;!!' and it 
has been held that a vendor seeking to quiet title as 
against the vendee who has forfeited his rights un¬ 
der the contract of sale must, as a condition to 
relief, repay to the vendee the amount paid on the 
piirchase price,!® or at lea|St must repay any amount 
in excess of the damages resulting to the vendor 
from the vendee’s brea^.!® On the other hand, it 
has been held that, where the vendor seeks to have 
a contract of sale canceled as a cloud on his title, 
having asserted his right under an express stipula¬ 
tion therein, to declare it forfeited on breach by 
the vendee, he need not restore or offer to restore 
paynaents made,®® and that the vendor may quiet 
his title to the propet;ty without refunding any part 
of the price paid in the absence of a showing that he 


will realize more than the benefit of his bargain.®! 
Further, where a vendee abandoned the contract and 
made no attempt to carry out its terms and condi¬ 
tions for a great many years, the vendor has been 
held entitled to have the contract canceled as a 
cloud on title without returning payments made 
thereunder.®® 

Where, on the default of the vendee, the vendor 
sues to quiet title and determine the rights of the 
parties in the land, the court may, after extending 
time to the vendee to meet his obligatioius under the 
contract, which he fails to do, decree title in the 
vendor free of equities.*® If the bill contains an 
offer to return the purchase money, the decree should 
require plaintiff to keep the offer good.®* 

§ 95. Nature and Extent in General 

Th* court In an action to qulot title will afford oom- 
pteta rollaf, within tha aoope of tha ptaadtnea and tha 
lasuoa, and tha partloUlar rallaf awarded will ba adapted 
to tha olroumatanoaa of tha case. 

The court, in a suit to quiet title or remove a 
cloud thereon, may,®® and it it its duty to,®® deter¬ 
mine all the rights and claims of the parties relating 
to the subject matter, and make such disposition’of 
the cause as will afford complete relief, within the 
scope of the pleadings.and issues, and will safe¬ 
guard the interests of all the parties, even though 
legal rights are involved which otlierwiso could be 
enforced only in a court of law.®! Ordinarily the 
court should define the title, estate, and interest of 
the parties,®® althoi^h under some circutastancos it 
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has been held unnecessary and improper to deter¬ 
mine whether a party is the owner of a fee simple 
title rather than a mere easement.29 

The decree must be confined to a determination 
and adjustment of existing rights^® in the particular 
property m controversy.®^ If the action is brought 
under a statute which prescribes the extent to which 
the judgment or decree may go in adjusting rights, 
the court is limited thereby.®® The rights of per¬ 
sons not parties to the action cannot be adjudi¬ 
cated,®® although the court may, where the suit in¬ 
volves the construction of a trust deed, pass on the 
rights of unborn children,®^ and a decree setting 
aside an execution saje and certificate issftcd to the 


purchaser, as a cloud on plaintiffs title, is not er¬ 
roneous because it declares the judgment void as 
against the judgment debtors who were not made 
parties to the suit.®® Affirmative relief may be given 
to one who was not a party to the original bill but 
who was a party to a cross bill.®® 

The relief awarded will be adapted to the cir¬ 
cumstances of the particular case,®'^ and may be 
granted on such terms and conditions as may be 
necessary to do justice.®® In the absence of a 
breach of duty, the court may grant relief against a 
forfeiture.®® If it is shown that complain^int owns 
part of the land and defendant part, the court may 
ascertain and declare these facts and decree ac- 


Bank of America Nat. Trust & 
Savings Ass'n, 117 P.2d 948, 47 
Cal App.2d 81 B-*Ok) 0 dfeUow v. 
Barritt, 20 P.2d 740, 180 CaI.App. 
648 

Mo —Hansen v. 0’Mail<(y, 204 S.W.Sd 
281, 858 MO. 908. ^ 


Fresoflpttve riglits 

Wliere defendant claimed prescrip¬ 
tive rights, a Judgment which did 
not quiet plaintltfs* title or adjudge 
any prescriptive flight and decreed, 
merely that plaintiffs take nothing 
by reason of their action and, that 
defendants recover their costs,' was 
defective for failure to adjudicate 
rights of the respective parties.— 
Nelson v. Roblneo’n, 188 P.2d 78, 73 
Cal.App.2d 268. 

S9. Ky.—T6ung v. Ohe'eapeeke lb O. 

Ry. Co., 188 451, 291 Ky. 

282, ' ^ ^ ‘ 

Conveyaspe ton depot tight ot 
way purposes, 

Xn action to quiet title to land 
whioh had been conveyed for dejM: 
and right of wey purposes, decision 
that railroad owned fee-siimple title 
to all of the tract was error, where a, 
determination og ,to aature of raU- 
road's Interest la property wea un-' 
necessary in view of iooneluslon that 
railroad had not ahandoaed the. traoh 
for the purpose for which It was ao- 
qulredt—Toung, v. Chesapeeke lb 0* 
Ry.'CkHt supra., , 


so. Oal.*—Ytetoria^ Hospital Assoc 
V. All Persons, eto., 147 jy. 124; fei 
Cal; 456. ' ^ 

61 289 Udtd 3lL * 

81, —Tsylor v.^y^peks Drflllw 

& Manufacturing ^oScporatloa, 
B.8<1 908, 144 HIUGU . 

61 O. J, p 259 note 28^ ' 
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AooretlolUi ^ 

Fact that some accretions jbo ri¬ 
parian land were Udded between time 
survey ma^e on which petition 
to quiet title was based and time de¬ 
cree quieting title was ehtered was 
held not . to defeat purpose of decree 
to quiet title to land as far as the 
riparian boundary.—^Harrington v. 
Foster^'264 N.W. 51, 220 Iowa 1066. 

834 Mo.—Powell V. Crow, 102 S.W. 

1024, 204 MO. 481. 

61 CJr. p 289 note 28. « 

83. Ark.—Crowell v. Parks, 198 ' S. 
W.2d 488, 209 Ark. 808—Powell v. 
Land, 188 S.W.2d 184, 208 Ark. 
908. 

Oal.—Turner v. Bank of AmerloJC' 
Nat Trust & Savings Ass'n, 27 P. 
2d 388, 186 Oal.App. m, > 

Colo.—Bray v. Germain Xnv. :Oo., 98 
P.2d 991, 106 Colo^ 408. 

N,P.-^ester v. Jester, 87 N.W.2d 
879. f 

Okl.—Galer Oil Co. v* Pryor, 47 P,2d 
87, 107 OW. 802, , 

Or.-r*ParUng v. Christensen, 109 P. 

, 2d 586,486 Or* 17. 

Xl't8jhL,---3&ammo»d v, Johnson, 76 P. 

. , 2d 184^ 94 ptsh 86, „ 

<51 Oi4hi P 59®18.1 . , 

SsrvlCh on 'one of several defeiki- 

The fset that certain defendants 
Were mot 44rved With proosss did 
mot depriwe trial dsurt of ^nrisdicn 
tleh to qtilet^ pSeimAffs* title as 
against defendant who was, iervedi 
with process and Wtm ted ,«io mtois 
sst In, is;iu 4 hetweehr and; 

other defendantkry^d^r v.’ 

•tt OU Co., 2T , 

Waiver of right id oqip^laim ; 

id pikintUt wh^ 

itotM th WPt Oh '^uid, 

hot mmpihhh after .deiMt 
,jtnvali4» that 'doedd imtinaMi 
m ^ bsmiuie' 

Intieredttd Ibartles were not in coiirt 
—Patterson v. May, 29 N.W.2d 647, 
239 1owa 602. , , J 

n iM '' ■■ 


34. Mo.—^Toung v. Hyde, 184 SW. 
228, 256 Mo 498 

61 C.J. p 269 note 19. 

35. 111.—Hammalle v. Lohensberg- 
er^, 187 IllApp. 539, affirmed 108 N. 
B. 669, 267 XU. 602 

36. Ill.—^Boweh V. Kraemer, 260 Ilk 
App.' 464. 


37. Cal.—Houser v. Houser, 44 P.2a 
816, 3 Cal. 2d 871—^Bacon v. Bacon, 
69 P.2d 884, 21 OaLApp 2d 640-^ 
DurreU v. Bacon, 82 ]^.2d 644, 438 
Oal.App. 896—Oorpms JWrls cited, 
in Parrah v. Long, 6 p.2d 989, 990r 
119 CaLApp. 552. 

Del—Skinner v. Redding, Ch*, 48 A* 
2d 809. 

Xnd.—Sawyer v., Hleine, 82 N.H2<X 
688, 118 Xnd.App. 616. 

3Ky.—Hensley v. Lewis, 128 S.W. 2d 
917, 278 Ky. 610, 128 A-hR, 687— 
Givens V. Turner, 118 S.W.2d 1166, 
272 Ky. 211. 

Miss.—X>uncan v. Mars,' 44 So.2d 629. 

Tex—^Martin V. Cage, Clv.App., 186 
8 W.2d 151. 

51 C J. P 268 note 16. 
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^ 'Where defendant disclaimed any 
Intari^t 'in one )(^orUon of th4 'realty 
and asserted ho Interest or claltn 
with tespect to another portion, 
plaintiff's title should be quieted as 
against any oldim Of 'defendant as 
to those portions of the realty.— 
Ruahtomv,.; Borden, J?9e p.2d WL 29 
Wa8h.2d 881. , - , ^ 
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cordingly Where it appears that neither party 
has title to the land, neither is entitled to relief.'*! 
In proceeding's under some statutes, however, the 
court may determine the better title, as between the 
parties to the proceeding*, although a title superior 
to the rights of either may be held by a stranger,'*^ 
Moreover, title may be adjudged to be in plaintilT, 
notwithstanding his failure to ewStablish title of record 
or by adverse possession, where the persons holding 
the title have expressly dis'claimed in plaintiff's 
favon*^ 

Trusts, The court, in an action involving adverse 
claims to real property prosecuted on a complaint 
seeking to quiet title of plaintiff, may provide for 
the establishment and enforcement of such trusts 
in relation to the property involved as the equities of 
the case justify or demand.** * 

An intervener having the status merely of a gen¬ 
eral creditor of the estate of plaintiff's grantor, and 
having no claim against the lands involved in plain¬ 
tiff's suit to quiet title, has been held to have no in¬ 
dependent standing to obtain affirmative rchef,*^ 


§ 96. Relief to Plaintiff 

The relief accorded to a successful plaintiff ordinarily 
consists of quieting his title to the preporty or remov¬ 
ing a cloud thereon, together with such Incidental relief 
as may be proper or necessary to make the main relief 
complete. 

The relief to plaintiff nutluuiml in a suit to cjuiot 
title is equitable, and ordinruily consists in a judg¬ 
ment quieting title in him to, or removing a cloud 
on, the property in dispute,*<» or quieiing title to 
as much thereof as plaintiff shows luinself en¬ 
titled;*'^ and the fact that plaintiff alleges owner¬ 
ship in fee docs not preclude the court from award¬ 
ing him an easement.*^ The court may also award 
such incidental relief as may be projier or ncces- 
•sary to make the main relief complete,*such as 
foreclosure of a deed which has been declared to be 
a mortgage,^® or may, in a proper case, grant cer¬ 
tain relief to plaintiff on finding the title to be in 
defendant®! However, the court should not grant 
relief which is not properly incidental,®- or which 
is unjust or inoquitable,®'^ or in excess of that to 
which plaintiff is entitled.®* Where at the time of 


40. Ala.—Hinds V. F'odural Land 
Hank ot New Orleans, 179 So. 194, 
235 Ala. 360—OhestanpT v. Bower, 
140 ©o. 537, 224 Ala 469—Fried¬ 
man & Loveman v. Shamblln, 23 
So 821, 117 Ala. 404. 

41. Idaho.—^Northern I'ac. H. Oo, v. 
lllrssol, 161 r. 864, 29 Idaho 438. 

Ky.—Madden v, Bond, 106 S.W.2d 95, 
269 Ky. 31, 

Mo.—CJrnwford v. Arends, 176 S.W.2d 
1, 351 Mo. n 00. 

42. Mo.—^JohnHon v. MoAboy, 169 S, 
W.2d 932> 350 Mo. 1086. 

Barty in posactslon nnder claim 
of ownership liua a butter title than 
oho who has no title or posHeasion, 
and will, prevail in action to quiet tl- 
tlo^l40iisin» V. Shull, 173 S.W.2d 
361 Mo. 342—Johnson v. McAboy, 
169 S.W.2d 032, 300 Mo. 1086. 

48. Ky.—JDuckwall v. Oroifif'fii 
Adm'r. J.8X ^J.W.2d 263, 297 Ky. 
730. 

44« Oal.—Wllaon v. Anderson, 293 P. 

627, 109 Cal.App. 467. 

46. Iowa, — ^Itapp V. Loses, 246 N.W. 
317, 215 Iowa 366. 

46. Ala.—Adams v, Powell, 142 So. 
537, 226 Ala. 300. 

Oa.—^BeU v. Summorlln, 4 S.B.2d 881, 
188 Oa. 648. 

Ill.—Leonard v. Leonard, 17 N.mOd 
653, 869 Ill. 572. 

Ind.-^awyer v. Kleine, 82 N.K.2d 
588, 118 Ind.App. 616. 

Ky.—PoDC V, Hiehardsott, 227 S.W.2d 
176, 3ia Ky. ^37. 

Mo.—St Joseph ,Lqad Co. v. Puhr- 
melster, 182 aW.Sd 273, 363 Mo. 
982— BusMn v. Bel Commune, 19$ 
.6.W.ad ,13, 939 hlCo.App. 869. ' 


Mont—Sanborn v. I^ewls and Clark 
County, 120 l\2d 667, 113 Mont. 3 
N.T).—Ni(‘holM V. SehuLte. 20 N,\V.2iI 
516. 75 N !> 207. 

Ohio.—draco v. Fuller Auto. Oo., 
Com.Hl., «1 N.W.3d 401—Ttome 
OwnorH» Loim Oorp. v. dmnt, 3 
Ohio Supp. 24. 

"Okl,—Winkler v. Winkler, 127 P.2d 
139, m Okl. 116. 

Tex.—MeT>an#ild v Oalt, OiV.App,, 
173 S.W.2d 962, error refused. 

Wash —UnlvurHlty Nat, Oo. v. Grays 
Harbor (''ounty, 122 P.2d 601, 12 
WttHh.2d 549. 

61 CJ. p 271 note 46. 

Befendants’ disclaimer of batsrect 
' Whore dofendants in action to 
quiet title disclaimed any interest In 
plaintllT's tract, plaintiff was outt- 
tlcd to a dooruo conilrininK him in 
his ownership thereof as against any 
claims on defendants* part,— 
ley V. Jacobs, 140 l>.2d 960, 174 Or. 
514. 

47, Miss.—Oolotta v. Middleton, 28 
So.2d 847, 20b Miss. 637, motion 
sustained 20 So.2d 90, 201 Miss. 
637. 

51 O.J. p 271 note 46. 

4a. Cal.—Bashore v. Mooney, 87 p, 
053, 4 Cal.App. 276. 

51 O.J, p 271 note 47. 

49. Idaho.—^Western Loan ds Build- 
inf Co. V. Bandol, 63 P.2d 16$, 67 
Xd^o 101* 

51 O.J. p 271 note 48. 

50. Ark,—Bates v. Lucky, 201 S.W, 
816, 133 Ark, 97. 

Or.—I^iehaus v. Shatter, 168 P. 486, 
78 Or. 447. 


61. Cal.—lUslrlct Hond Co. v. Pol- 
I lack, 121 l».2d 7, 19 l^il.2d 304. 
Mass.- Fli^lds v. Othon, 46 N.K.2d 
046, 313 Mass. 116. 

N.M.- MerrUield v. Ilueknor, 70 P. 

2d 896, 41 N.M. 442. 

51 C.J. p 272 note 60. 

Mortorasro Ben. in plaintiff's favor 
A di^fendant fidju<4r<*d to be foe 
owner was not untitled to eoniplnln 
of portion of Judxm<«nt <leere«lnK 
land to bo subjeot to plaintiff's mort- 
lien,—Hurt v. hlet> jrnv. Oo., 16 
I\2a 203, 127 ral.App, 106. 

59. Cab—Wilson V, Atulerson, 293 
X». 627, 109 CaUApp. 4U7. 

61 <U, p 272 note 61, 

Assignment of insnriince policy 
In an action to quua title to im in- 
suranoo policy, %vhere the Jmlnment 
doelared that plaintiff whs the solo 
and exclusive owner of the pulley, it 
was hold unnoeessary to retntlre, in 
addition, an assiirnnient of tho pol¬ 
icy to plaintiff, slnee the omission of 
such requirement caused no injury 
or prejudice to any rightu of dc'fenU- 
nnt.—iJoldemann Chmudate <?o. v. 
Price, 63 r.2d 946, 6 Oal,3(l 200. 

53. Okb—Boss V, ftandf'rsoh, 162 P, 
709, 03 Okl. 73. 

61 C.J. p 272 note 0$, 

Xnsnranoe premiums 
An unsuccessful plaintiff Is not en¬ 
titled to recover InHurahce premlwrns 
where it does not appeair that the In¬ 
surance was of any benelit to the 
party adjudged to have soed title.— 
Swift A Co. V. Piret Kat Bank, 168 
A, 827, 114 N.J.Bq, 417, 

54k. Cab—Warden v, Batterree* 9 


146 



74 C.J.S. 


QUIETING TITLE 


§ 96 


the judgment there are no claims to particular ar¬ 
ticles adverse to plaintiff's claim of ownership of 
them, a provision in the judgment quieting plain¬ 
tiff's title to them has been held not warranted.^^ 
The court may adjudge that defendant’s claims are 
unfounded and invalid^s without expressly deter¬ 
mining that plaintiff is the owner of the land or 
has an interest therein but it has been held that 
a decree which merely declares plaintiff to be the 
owner, without finding or removing any cloud, is er¬ 
roneous 55 

The court may, on granting relief to plaintiff, re¬ 
quire him to act xii an equitable mamicr.®^ In an 
action against a grantor by the grantee in a deed 
given as security for a debt, it has been held proper 
for the court to give defendant a reasonable and 
speafied time to repay the debt, and on failure of 
defendant to pay within the time fixed, to enter a 
decree quieting title in plaintifT.^® Where title is 
quieted in a vendor in his suit against the vendee, 
it is error to render judgment in plaintilTs favor for 
a balance due on the purchase price but where 
defendant sets up his possession under a contract 
by plaintiff to convey the land, a decree quieting title 
in defendant should be made subject to the payment 
of the purchase price by him from the time he took 
possession,52 or the decree may require plaintiff 
to convey to defendant on payment of the amount 
due within a designated time, and provide that on 
defendant's default plaintifPib title will be quieted 
and it has also been held that, where title ip decreed 


in defendant, the court may render a personal judg¬ 
ment against him for the unpaid purchase price.®^ 

Partition, It has been asserted broadly that a 
chancery court which has acquired jurisdiction of 
the subject mattet for the purpose of removing 
clouds from title may decree a partition m kind or 
a sale for division of the proceeds.®® However, it 
has also been held that, although a plaintiff who 
seeks to establish an equitable interest in land may in 
the same suit have partition,®® he cannot have such 
relief where he counts solely on his legal title.®*^ 

Conveyance or release to plaintiff. It has been 
held that, in a suit to set aside an instrument as a 
cloud on title, it is erroneous to decree a conveyance 
by defendant to plaintiff of the title derived through 
such instrument,®® if there is nothing to show a trust 
relationship or other equitable ground for such 
relief On the other hand, it has been held that the 
judgment or decree for plaintiff may order defend¬ 
ant to execute releases or conveyances where neces¬ 
sary to afford complete relief, 7® as where plain¬ 
tiff bases his right on an equitable title^i or where 
a trust deed cxists.72 

In a suit to quiet title against a nonresident, the 
court may, on decreeing relief to plaintiff, appoint 
a special commissioner to convey to him the legal 
title but the court cannot decree that defendant 
procure a conveyance in favor of plaintiff from a 
nonresident who is not a party to the proceedings.'^^ 

Relief against a tax title should not be a decree for 


F2d 215, 216 Cal. 216, 86 AX.H. 
1204. 

Ill.—OCruBtoos of Schoolw v. Village 
of Cahokla, 192 N.K. 666» 367 III. 
638. 

Ind.—Hackott v. Trl-State Loan & 
Ttttst Co., 194 N.EI. 490, 100 Ind 
App. 82. 

Kv-—CarpontOr v. Carpenter, 106 S. 

W.2d 620, 269 Ky. 187. 

51 O.J, p 272 note 62. 

Oanoellatloxi, of taxee, aseemnente, 
or Uezui 

In action to quiet title, trial court 
could not cancel delinquent taxes 
and special assessments or liens 
aprainftt realty.—McGrath v. Aubrey, 
131 P.2d 78, 191 Okl. 670. 

Payment of valid Uen 
Where the allegred cloud is found 
to be a valid Hern defendants^ who 
had conveyed the land to plaAntiif 
by a deed reoitlner that %t w^s free 
from encumbrances, cannot . be ad- 
Judsred to pay the lien.—Oris de 
Bertran v. Pou, 6 Puerto,Riopr Ped. 


B6. Cal—Don V. Maravllas, 187 P. 
2d 88S, 82 Oal:2^]>:2d ' ' ' 


50. Cal.—^People v. Center, 6 P. 263, 
6 P. 481, 66 Cal. 561. 

Minn.—^Wlndom v. Wolverton, 42 N. 
W. 206, 40 Minn. 439. 

57. Wls,—Coo V. Hockman, 106 IT. 
Vr, 290, 126 Wls. 616 
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iTeoessity of dolnsr equity see supra 
5 94. 

Xbeaioval of improvetnents 
In action to quiet title to improve¬ 
ments, court had jurisdiction on 
gvantinf^ relief to plaintiff to re¬ 
quire him to remove the improve¬ 
ments from defendant's land within 
a reasonable * Ume.—Lyons v. Btmery, 
164 P.2d 272, 72 Cai.App.2d 276. 
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846, 135 Cal.App. 348. ’ 

61. Cal.—Bausafito Bay Land Co. v. 
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Johnston, 186 K.W. 296. 166 lo^va 
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$29, 263 Mo. 447. 

07. Mo.—Armor v. Frey, supra. 

68. Ill.—Schults V. Schulta. 113 K. 
B. 688, 274 111. 841. 

61 C J. p 278 note 79. 

69. Ill.—^Reod V. Reber, 62 lU. 240. 
70u Ran.—Grove v. Jennings, 26 

738, 46 Kan. 366. 

6l C.X P 273 note 81. 

71. W.Ta.—Blake v. CITeal, ‘61 $.BJ. 
410, 68 W.Va. 483, 16 t.R.A.,3Sr.S.. 
1147. 

72. lU.—McFaU r. B;irkpatrick, 86 
IT.B. 139, 236. Ill. 28L 

61 C.J. P 373 note 88.' 

73. W.Va.—Patton V. Richer, 102 S. 
H. 124, 86 W*Va. 466. 

74h Okl.—BX parte Delokman, 127 
P, 1077,.88 CjkU 749. 



QUIETING TITLE 


74 O.J.S. 


; 96 


he release of such title or its conveyance to plain- 
ifF/5 but for a perpetual injunction against its as¬ 
sertion 

Delivery of possession. The rule has been laid 
lown in some cases that delivery of possession of 
he land cannot be decreed as a mere incident to 
,he bill to quiet title.'^'^ Other authorities, however, 
lave held, sometimes by virtue of express or implied 
statutory provisions, that on quieting plaintiffs title, 
-he court, in order to give complete relief and avoid 
litigation, may order possession to be given to him.*^® 

Recovery of rents and profits. As a general rule 
Lhc court may grant complete relief to plaintiff by 
taking an account of the mesne rents and profits 
Dr awarding judgment for use and occupation,'^® 
where possession of the land was wrongfully taken 
and retained,so although there is also authority to 
the contrary.®! However, this rule does not apply 
where the claim for an accounting is, stale;®® nor 
is it error to refuse an accounting if it is not asked 
for in the pleadings.®® Moreover, plaintiff is not 
entitled to recover for the use and occupation of 
the land, or for rents accruing, before he acquired 
ownership.®^ Where the complaint in an action by 
a vendor to cancel a contract of &alc as a cldud on 
title is insufficient to invoke the equitable power of 
the court to remove a cloud, it may nevertheless be 
sufficient to state a cause of actibn at law for thd 
use and occupation of the premises dttring the time 
they were in defendants possession.®® 

Recovery of taxes paid. Where plaintiff has 


paid taxes on the land in question, and judgment 
goes against him as having no title, he is entitled 
to a lien on the land for the amount of taxes so 
paid,®® and the decree should provide for a sale by 
a commissioner for the payment of such lien if 
defendant docs not pay it within a reasonable tmic.®7 
However, plaintiff cannot recover taxes paid under 
a claim of ownership in the abvsencc of proof of such 
payment and the amount thereof.®® Further, where 
plaintiff's claim is based on an alleged sale of the 
land for delinquent taxes, and the court decrees 
merely that plaintiff is not the owner, without ren¬ 
dering any affirmative judgment quieting title in de¬ 
fendant, plaintiff is not entitled to have the judgment 
conditioned on the repayment to him of the amount 
paid for the tax title.®® Where the court finds that 
defendant is the owner of the land and entitled to 
a decree quieting his title, if is error to’render a 
judgment vesting title in plaintiff unless defendant, 
within a specified time, repays the amount ex¬ 
pended by plaintiff for taxes,®® and the proper 
judgment is that, on defendant's failure to repay 
such amount, the property should be sold and the 
proceeds applied to plaintiff's lien, any surplus to be 
paid to defendant.®! 

Recovery for Unprovements, Where defendant 
prevails and title is establislied in him, plaintiff is 
entitled to judgment for the value of improvement.*! 
placed on the land by hin). in good faith,®® and to a 
lien on the land to secure payment of such amount;®® 
and it has been held that plaintiff cAnnot be dis¬ 
possessed until he has been compensated for the en- 


75 . Ill.—XlMd T. Rttber, 62 XU. 240 
— 3 Aaniatt v. Cllnst 60 111 . 206 . 

75 h XU.—lUod V. 62 XU. 240 
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Jones, O.O.Vt., 1 $ F. 667 . 2 J 
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510.J. e 274 nots 68. 
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Bank of 4snati^ 46 a.W*Aa 16;^ 622 
Mo. Si$, 
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62 P. 2 d 666 , 126 Wash. 226 . 
Siaj.p i 674 ftote 2 e.' ^ 
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79. Idaho.—WssUrn ILiOsii it IXuUd- 
Ins; Co. V. Bandsl, 66 P.2d 169, 67 
XdSlio 101. 
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lianced value given to the property hy the improve- 
mentsM Where certain heirs under a common 
source of title were served by publication only, and 
did not appear, it has been held that the court, hav¬ 
ing found that plaintiff was a tenant in common only, 
properly dismissed the suit without prejudice to his 
claim for improvements, less the rents and profits.^® 

§ 97, -Cancellation and Reformation 

In a proper case the court may decree the cancella¬ 
tion or reformation of an Instrument constituting a cloud 
on title, unless the nature of the Instrument forbids such 
relief. 

The court may decree the cancellation,^^ or, in 
some cases, the reformation^*^ of the instrument con¬ 
stituting a cloud on plaintiffs title, unless the nature 
of the instrument forbids such relief and the fact 
that the instrument is void on its face, and, hence, 
IS not a cloud on title, will not preclude cancellation 
where necessary to give complete relief.^® However, 
cancellation is not the exclusive means of removing 
a cloud relief may be had by a mere adjudication 
of good title in plaintiff,^ and it is sufficient for the 
•decree merely to recite that plaintiffs title is quieted 
as to the instrument under which defendant claims^ 
or to declare that such instrument is null and void,^ 
without expressly ordering it to be canceled or set 
aside. So, instead of canceling the instrument, the 
•court may limit its effect.® 


§ 98. -Injunction 

Injunctive relief may be granted to the plaintiff by 
enjoining the defendant from the further assertion of 
hi8 claims, or under some circumstances, from the prose¬ 
cution of a pending action. 

The relief to plaintiff may consist in enjoining 
defendant from the further assertion of his claims.® 
Where there are numerous defendants, each claim¬ 
ing an undivided interest in the land, and all basing 
their claims on the same right, equity will enjoin the 
prosecution of pending actions in ejectment for the 
recovery of the interests claimed by them respective- 
lyJ However, since the question of title is not usu¬ 
ally involved in an action for unlawful detainer, 
such an action, brought previously to the filing of the 
bill to remove a cloud from,title, will not be en¬ 
joined® In an action to quiet title to a homestead, 
where the adverse claim or cloUd consists of a judg¬ 
ment against the owner, the decree shbuld not 
perpetually enjoin the judgment creditor from as¬ 
serting his Hen on the premises, since he ought hot 
to be deprived of his right to atssert such hen at any 
future time if the property shbuld cease to be im¬ 
pressed with the homestead character.® 

§ 99. - Recovery of Damages 

Incidental relief granted to the plaintiff in an ac¬ 
tion to quiet title may consist of an award of damages 
fot* Injury resulting from the defendant’s wrongful aots. 

It has been held that damages for *wtons:fuIly 

111 
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withlioldinpf possession of the properly cannot be 
awarded to pUiintiff as incidental relief in an action 
to quiet title or remove a cloud thereon,and that it 
is inipnjper to award plaintiff attorney’s fees and 
traveling expenses incurred by hini.^^ On the other 
band, it has been held that plaintiff may, as an in¬ 
cident to the action, recover damages^- for injury 
to the land,'*‘3 for ticspai.s,^4 and for other injury 
sustained by him by reason of defendant’s wrongful 
acts,that, where a cloud has been wrongfully 
and willfully cast on the property, plaintiff may re¬ 
cover reasonable sums necessarily expended by him 
in procuring the removal of the cloud,^^ together 
with punitive damages.^'*' Ordinarily, the measure 
of damages is such as will compensate for the loss 
or prej'udice suffered,'^8 

Where it is found that plaintiff has no title, a 
claim for damages falls with the claim of title.^8 
Likewise, there can he no recoveiy on a claim for 
waste where there is no proof of any wanton or 
willful destruction, or negligent use, of the jiroper- 
ty*20 It has been held that, where the hill to (piitd 
title prays for aio injunctive relief to prevent con¬ 
tinuing trespass or waste, the right to an accotniting 
for damages does not arisc.^t in an action by a 
vendor to cancel a contract to convey as a cb»u<l on 


title, after defendant had repudiated tlie contract and 
plaintiff had resumed possession, the roinplaint, e\(n 
though insuflicient to w'arrant the e(inilable relief 
demanded, may be sufllcient to aver a eans<' of aetnm 
at law to recover as dainag(‘s the value ot pei^onal 
property removed from the lainl by defc'ndaiit.-* 

§ 100. Relief to Defendant 

The court In an action to quhu title may orant to 
tho defendant such affirmative rohrf aqalnst the plain¬ 
tiff or a codefendnnt as the clrcurnstancei of tho case 
require. 

A ilefendant who has estat)li,she<l his njihts with 
lespect to the property may lie e!ilitl<‘il to a judgment 
dismissing the conipl«iint.^*8 luirthennore, in ao 
eordaiice with the rule that the eonrt is aiithori/i‘d i(» 
determine all the rights and claims of the parties 
and render such judgment or <Ieciee as will alTotd 
coiniilele relief, a.s disensse<l siqtM S ^^5, the court 
may grant to (bdendant sueh al'linnative relief 
against plaintilP^ or a eodofend.mt'**^ as the plead 
ings ami proof justify, and in a proper ease, where 
it appears that he has a Miperit>r title, lie is tmtitled 
to a cleeree quieting sueh title in hitn."** However, 
defendant should not be gianted itdief to vvhieb he 
does not show himself entitletl.J^” and the mere 
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failure of plaintiff to establish any title or right to 
the property does not necessarily require that title 
he quieted in defendant 28 Defendant is not entitled 
to a decree determining his equitable interest, if 
any, m the property where it is impossible from the 
evidence to determine what such equitable interest 

IS 29 

Disputes between defendants, who each assert title 
to the exclusion of the other, may be adjudicated 
where plaintiff disclaims after reversal of a judg¬ 
ment in his favor,20 Where the executor and heirs 
of a decedent are parties defendant and the findings 
are in favor of the estate, the judgment should quiet 
title in the heirs and in the executors for purposes 
of administration.^! A judgment for defendant, be¬ 
cause of plaintiff’s failure to do equity by paying a 
mortgage held by defendant, should not award de¬ 
fendant possession of the property,22 but the action 
should be dismissed, leaving the parties to have their 
rights determined in an appropriate proceeding 
brought for that purpose.29 

Default under contract of purchase, A vendee 
who has defaulted under a contract for the purchase 
of property, and who is made a defendant in an ac¬ 
tion to quiet title, may be afforded an opportunity 
to comply,with the contract before title is quieted as 
against him.24 However, where an action is brought 
to quiet title as against a forfeited contract for the 
purchase of land, defendant will not be relieved from 
the forfeiture where it was incurred through his 
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willful neglect to mate payments when due.^B 

§ 101. — Incidental, Additional, or Alt 
native Relief in General 

The court in an action to quiet title will pro 
equitable rights of a defendant which are connected \ 
the subject matter of the action, and, where the p 
cumstances warrant, may require an accounting. 

Since the relief in an action to quiet title is s 
ject to the maxim that he who seeks equity must 
equity, as discussed supra § 94, the equitable rij 
of a defendant growing out of, or connected w 
the subject matter of the action will be protectee 
the court in its decree,®® and an accounting ma} 
had when necessary.®^ So, since a decree quiei 
title destroys all hens and claims clouding the t 
unless they are preserved by the decree, as discus 
infra § lOS, where defendant succeeds in estabi 
ing a lien, easement, or estate to which plaint 
title is subject, a decree quieting plaintiff’s i 
should specially except or reserve such lien, e. 
ment, or estate from its operation,®® and it has t 
held that the court may decree foreclosure o 
mortgage held by defendant.®® A defendant " 
has filed a cross-complaint may obtain relief aff 
ing additional land when the cause of action 
forth in the cross-complaint includes such additi( 
land.^® Where defendant is adjudged to be 
owner of the land in controversy, the court maj 
incidental relief to defendant, order plaintiff, 
had only an easement of passage over the lane 
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482, 360 Mo. 1082—General Thea¬ 
trical Enterprises v. Lyris, App, 
181 S.W.2d 874 
'Spedflo performaace 

Findinfir of trial court supported 
by evidence that lessee had failed to 
<'ompty with provisions of lease and 
thoroforo forfeited all riffhts there¬ 
under precluded grant of speci^c 
performance tb lessee in lessor's ac¬ 
tion to quiet title.—Paradise Irr, 
Dist. V. Barry, P,2d 966, 220 Cal. 
748. 

2a Arte—Thomason r. Abbott, 220 
SW.2d 660. 

Senunciatloa by defendant 

Defendant who renounced any 
claim to land beyond fence was en¬ 
titled to decree quieting his title 
only to the fence, even though plain- 
tiifs were unable to establish title to 
remainder of land either by record 
title or adverse possession.—^Thoma¬ 
son y Abbott, supra. 

29. Ga,—Glbhs v. Gibbs, 42 S.lB3.2d 
374, 202 Ga. 106. 

30. Mo.--Bryan v, McCaslslll, 226 S 
W, 682, 284 Mo. B88. 

Disclaimer by jpaaintUt see supra | 
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31. N.D.—-Smith ,v. Fladeland„ 214 
N.W, 42, 56 N.D. 433—Druey v 
Baldwin, 172 N.W. 6G3, 182 NT.W 
700, 41 N-.D. 473, 

32, Mont.—^McMillan v. Davenport, 
118 P. 756, 44 Mont. 23, AnruCas. 
1912D 084. 

38. Mont.—-McMillan v. Davenport, 
supra. 

34. Ark.—Alexander v. Mason, 225 
S.W,2d 680, 216 Ark. 367. 

Col.—^Majors V, Butler, App., 221 P. 
2d 094—I^rown v. Butts, 211 P 2d 
366, 04 OalApp.2d 747. 

Wash.—Crook v. Tudor, 182 F.2d 740, 
28 Wash.2d 280 

35. tColo.—American Mortg. Co. v- 
Logan, 7 P.2d 953, 90 Colo. 167. 

Ind,—Shelt V. Baker, 137 NE. 74, 138 
N.E. 93, 79 Ind App. 606. 

36. Arts.—Mason v Ellison, 160 P. 
2d 826, ' '68 Axis. 196—^Arizona 
Trust Co: V* Deggett, ^24 P.2d ‘775, 
50 Aris. 198^ 

51 C.J* P 277 note 88. 

same indUleiiitai relief wd piaintur 
Defendai^t may have the same in¬ 
cidental relief to which he would be 

entitled as a plaln'I^llt.—Ohio 6il Co. 

V, Thompson, C.C.A.M 0 ., 120 tF.2di 
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831, certiorari denied 62 €.Ct. 
314 US. 658, SC L. Ed. 528. 

Bight of redemption 
Plaintilf holding deed In lega' 
feet a mortgage was not entitle 
Judgment quieting title which 'w 
exclude defendants from righ 
redemption—^Wilson v. Ande 
293 P. 627, 109 Cal. 467: ; 

37. U.S.—Ohio Oil Co. V. Thom) 
CjO.A.Mo,, 120 F2d 831, cart! 
demed 62 S.Ot. 112, 314 U.S. 
86 D Ed, 628 

Cal.—Stromerson v. Averlll, 13 
2d 617, reheard 141 P.2d 783 
Cal 2d 808, 

Okl—Winkler v. Winkler, 127' 
139, 191 Okl 116. 

51 C.J. p 277 note 39. 

38. Ky.—Kinnett v. Abrell, 121 
2d 699, 275 Ky. 276, 

61 C.J. p 277 note 41. , 

38. U.S—^Dennison Brick, etcj 
V, Chicago Trust Co., CO A 
286 P. 818, 

Or.—Hapna v. Hope, 168 P. 61 
Or 803. 

40. Cal.—^Brown v Duddy. 9 
326, 121 Cal.Xpp. 494. ' 
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remove obstructions placed by him Ihcreon.^l 

Refonnation of deed. Where defendant establish¬ 
es his claim under a deed which, by mistake, omitted 
the land in controversy, and the f^rantor is made a 
codefendant, defendant is entitled to a refoiniation 
of the deed and a decree establishing his title as 
against plaintiff.42 However, where there has been 
a finding of a mistake in the execution of a deed 
to defendant, a judgment simply quieting title in de¬ 
fendant to a strip of land mistakenly omitted from 
the deed has been held sufTicicnt without any aid judi¬ 
cation that the deed be rcformed.^3 

Conveyance to defendant A decree for defend¬ 
ant may order plaintiff, for the purpose of clearing 
defendant's record title, to make proper conveyance 
of the land to defendant,and in ease of his failure 
to do so may direct such conveyance to tie made by 
the clerk of the court as commissioner.^^ 

Delivery of possession. Where it is determined 
that defendant is entitled to possession of the laud, 
the court has jurisdiction to award him such posses¬ 
sion hut, where the petition is dismissed and 
a decree is entered in favor of defcndaiU for costs 
only, it is error to award him a writ of posscssion,^^ 

Rents and profits. Where it is determined that 
defendant had an interest in the land, plaiiUilT shoukl 
be charged with rents and protiis derived there¬ 
from.^® So, where plaintiff’s title ceased on the 
death of his grantor, and the interest in the laiul 
pas.scd to defendant by way of executory devise, 
the decree should order plaintiffs to account to de^ 
fondant for the rents and profits accruing after the 
death of the grantor.^® However, rents and profits 


may be offset by amounts cqiiitsibly due* plaintiff,f>o 
such as expenditures for improvemenls 

Damages sustained by a defendant in an action to 
quiet title cannot be n'covered unless tluw ate pl<‘ad- 
cd m the answer,®- and unless a piopei legal basis is 
disclosed oji which such damages may be ass('ssed.®3 

§ 102. - Reimbursement for Moneys Ex¬ 

pended 

a. In general 

b. rmprovements 

c. Taxes and assessments 

d. Recovery of mortgage debt 

a. In G-oneral 

Tho defendant In « suit to quiet title may be entitled' 
to repayment of expenditures property made by him with 
respect to the land In controversy, such as payments, 
made to remove a valid lien on the property. 

Under the rule requiring plaintiff a.s a condition 
precedent* to relief to do e<iuity, as <liscu«sed supra 
§ 94, defendant i.s entitled to repayment of ex¬ 
penditures properly made by him with respect to the 
land in controversy.®^ A defendant who hu<l, by 
fraudulently concealing his course in tnaking a«l^ 
vanecs, become an involuntary trustee with respect 
to the laud may not coxuplaiu because the judgment 
(piieting plaintilTs title dul not re<juire him to rc- 
imy such advancc.s.®® A tender of rtdmhursenient 
lias been h<‘ltl not a prerequisite t«» the bringing of 
a suit to recover property alleged to have been il¬ 
legally .sold or mortgagt‘d, since reimimrsement in 
such a case i.s a matter for defendant to set up a« 
an alternative demand in cotupensation.®® Ihuler 


4x. Conn.—Colo v. Austin, 140 A. 
108. 107 Conn. 252. 

42. Ind.^-Adams v. Botss, 78 N.IO. 
640, 107 Xnd. 101. 

43. Cal. — MiiiKH V. Compton <Jlty 
fiehool DIst. of Xjo« AnKoles (’oun- 
ty, 18 I>.2d 967, 129 OtU.App. 413. 

44. Colo.—Ilerriok v. Woodrow- 
Hhlndlor Co., 220 P. 137, 76 Colo. 
303. 

45. Polo.—XI<*rrJ<*k v. Woodrow- 
Hhln<ll<‘r Co., supra. 

40 » 'C’al. —V. Adolph 'Wexlor 
Ituildln^ & If'matK’O Corporation, 
40 P.2(i r»06, 2 Cal.2d 203. 

51 CJ, p 277 noto 47. 

Writ of UMsfHlanoo or posaosaion sco 
infra fi 108. 

47# Iowa.—liombard v. At water, 42 
Iowa 599. 

48# Xowa.—Irish v. Htoovoa, 104 N, 
W. 024, 154 Iowa 280. 

VaymsAt ovsv hy reoslvsr 
Ordsr direetinip rocolvor to pay 


rents eolleeiod to defendant waa 
held prop(»r, whero ownership was 
eHlnblishod In defendant.*' Khhs V. 
Keff. 30 S.W.2a 010, 32G Mo. 1182. 

Baala of oouipx&tatlOA 
Wtiero defeiulimt was found to b© 
owner of land, remdorinK judsment 
for defendant for amount land 
eanu^d on a <^rop-'Hharlnff basin, rath¬ 
er than aseertalnlttK w^aaonablo cash 
values thereof, was not error; but 
assessment affalnat plaintiff of renta 
on theory that he did not immediate¬ 
ly after ludKmcnt was ontored de¬ 
liver possession of land to defendant 
was improper, where it appeared 
that actual possession of land was 
In tenants under rental contracts 
with plaintilf, and that defendant 
th<*reaftor ratified such rental c.on- 
tracts and, throufth such ratifleation* 
received full betudU of rental con¬ 
tracts and whatever work had boon 
performed thereunder.—Hoffman v. 
UOtfax}, Mo., 152 S,W.2d 1040, 

1S2 


40. Or,* TUlyou v. Crouch, 189 
222, 00 Or. no, 

50. Mich.* •Atkinson v, Ht. Mm this n 
Church, m N.W. 713. 2IV MlcU. 
204. 

51. Mlrh.~' Atklmum v. ttt. Matthias 
tqiuroh. supra. 

Ulifht of plaint iff to roenvor for im¬ 
provements see supra I 90. 

59. Iowa. ' Harrington v. P'oley, 79 
N.W. 04, m Iowa 287, 

53. Mli-h,- Otto V, Hhinipa, 220 #V. 
W. 940, 260 Mleh, 640. 

54. Xud«—Hhaw* v. M««yer'iKin*’)r 
Bank, 156 N.M. 553, 199 liid. GHt 

Mo.-'-Deeker v. iOvaiui, 221 H.\V«2d 
187. 

Okl.—Winklor v. Winkler, 127 4\3a 
139, 191 Hkl. 116. 

51 0.jr. P 277 note 60. 

56. CJal,—-MeArthur v. Hood win, I6u 
F. 679, 178 Cal. 499. 

50. Xsi.—Is>n|p V* Chailau, 175 Ho. 
42, 187 to. 607* 
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some statutes pa3ntnent need be made only of those 
Items enumerated therein 

Liens generally. Where defendant has paid off a 
lien on the property, both valid and prior to plain¬ 
tiff's claim, the latter will be granted relief only on 
terms of paying to the former the amount of the 
hen,58 with interest from the time of payment's 

Recovery of purchase price paid at judicial sale. 
It has been held, pursuant to the maxim, Caveat 
emptor, that the title acquired at a void execution 
sale may be set aside as a cloud without reimbursing 
the purchaser at the sale;®® and it has also been 
held that a plaintiff who had not received any part 
of the price paid for land sold under a void order of 
sale could sue to quiet title without refunding the 
price However, other authorities have held that a 
court setting aside a judicial sale under a void exe¬ 
cution, as a cloud on title, should decree that the pur¬ 
chase money be refunded.®^ So, the assignee of a 
•mortgagee, who redeemed the land from a foreclo¬ 
sure sale and purchased the land on resale under a 
writ of venditioni exponas, but failed to obtain legal 
title because the statute gave him no right to redeem, 
is entitled to reimbursement.®® 

tu Improvemeaits 

/A defendant against whom title Is quieted, who In 
good faith has made improvements on the property, 
Is entitled on a proper showing to recover therefor; but 
recovery will not be permitted if he has not acted In 
good faith or If It Is Inequitable under the circumstances. 

A defendant who, in good faith, supposing that he 
'had title, made lasting improvements on the lands in 


controversy, or a defendant who has succeeded to 
the rights of one who has made such improvements, 
is entitled, on a proper showing, to recover for the 
improvements on his title being declared void,®^ 
or to remove such improvements ;®5 and reimburse¬ 
ment will not be denied because an action at law to 
recover for improvements would be barred by the 
statute of limitations ®® However, defendant is not 
entitled to recover for improvements where he did 
not act in good faith,®^ or made such improvements 
while a mere trespasser,®® or where a recovery 
would be inequitable under the circumstances.®® 
Likewise, no recovery may be had by a defendant 
whose interest in the land and improvements has, be¬ 
fore the commencement of the action, been sold or 
divested,'^® particularly where possession had been 
surrendered to a grantee.*^^ 

Reimbursement for improvements cannot be 
awarded in the absence of a demand for such relief 
in the pleadings,*^® or in the absence of proof of 
the value of the improvements.'^® Where the stat¬ 
ute prescribes the conditions on which recovery for 
improvements may be had, defendant must bring 
himself within the terms of the statute 

Improvements made pending action. Recovery 
cannot be had for improvements made by defend¬ 
ant after the action was instituted,*^® except under 
special circumstances.*^® 

The amount recoverable is the amount the real es¬ 
tate increased in value by reason of the improve¬ 
ments,'^'^ less the value of the use and occupation of 
the property, or the value of the rents and profits 


i57. Ill,—Thomas v. Durchslagr, SO 
NmSd 200, 404 Ill, 681, 
m'eoesslty of estabUshxnent of olalm 
XTndor statute portolnlnff to pay- 
»monts to bo mado by ownor of realty 
^on restoration or confirmation of an 
tuncloudod title to him, rf^imburso- 
mont must bo made only after exlat- 
•ence of claim Is established.—Thom¬ 
as V. Durchslasr, supra. 

58. Cal.—Silva V. Dias, lie P.2d 
496, 46 CalApp.2d 662. 

61 C.jr. p 278 note 77. 

'59. Neb.—Dousrherty v. White, 200 
NW. 884, 112 Neb. 676, 36 A.L.R. 
426. 

»60. Ill.—Conwell V. Watkins, 71 Ill. 
48. 

*61. Mo.—Scott V. Royston, 123 S.W. 
•454, 223 Mo. 668. 

<62, Cal.—^Keohane v. Keohane, 176 
P. 386, 38 Cal App. 406. 

Tex—^Herndon v. Rice, 21 Tex. 466. 
Ind—Jolllffe V. Crawford, 132 
N.B. 300, 76 Ind.App. 282. 

64. Ark—^Penrose v, Doherty, 67 S. 
W. 398, 70 Ark. 266, 


Iowa—^Wilder v Oonlon, 30 NW,2d 
764, 239 Iowa 187. 

N.D—^Nicliols V. Schutte, 26 N,W.2d 
616, 76 ND. 207. 

61 CJ. p 278 note 61. 

65. N.D—^Hagerott v. Davis, 17 N. 
W.2d 16, 73 N.D, 632. 

61 0.jr p 278 note 62. 

66. Ill.—^De Walsh v. Braman, 43 
N.E, 697, 160 Ill 416. 

Iowa—Warner v. Tullis, 218 N.W. 
675, 206 Iowa 080. 

67. Iowa—Lindt v. XJihloin, 79 N. 
W. 73, 100 Iowa 691. 

Mloh.—Taylor v. Hurd, 292 NW. 8C2, 
293 Mich. 426. 

Neb—Ohme v. Thomas, 279 N.W. 

480, 134 Neb. 727, 

61 C.jr. p 278 note 64. 

68. Cal.—^Martin v. Baxtmus, 207 P. 
660, 189 Cal. 87, 

68, Mo.—St Joseph Lead Co. v. 
Fohrmeister, 182 S.W.2d 273, 363 
Mo. 232. 

61 C.J. p 278 note 66. 

7a Neb.—^Hammond r, Harrington, 
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83 N.W.2d 293, 160 Nob. 1—More¬ 
land V. Berger, 141 N.W. 831, 93 
Nob 724. 

71. Nob —^Moreland v, Berger, su¬ 
pra, 

72. Cal—Wood V. lEonley, 263 P, 
870, 88 Cal.App. 441. 

Mo—Koehler v. Rowland, 206 S.W. 
217, 275 Mo. 573. 

73. Ariz.—Leo v New York Life 
Ins. Co., 146 P.2d 843. Cl Arl*. 177. 

Tex —Hunter v, Clayton, Civ,App,, 
86 S.W. 826. 

74- Okl.—Indian Land, etc., Co. v, 
Scott, 158 P 1164, 69 Okf. 240. 

61 C.J. p 278 note 70. 

75. Ark.—Blflle v. Jackson, 72 S.W. 
666, 71 Ark. 226. 

Utah.—^Reimonn v. Baum, 203 P.2d 
887. 

76. Neb —Thoxnpson v. Thompson, 
73 N.W. 943, 63 Neb. 490. 

61 C.J. p 278 note 72. 

77. N.D—Nichols v. Schutte, 26 N. 
W.2d 616, 76 N.D. 207. 

61 C.J. p 278 note 74. 
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during defendant’s occupancy,and not the cost 
of making the improvements.^* 

c. Taxes and Assessments 

As a general rule the court on quieting title In the 
plaintiff vvill require him to reimburse the defendant, 
with interest, for all taxes and assessments properly 
chargeable on the land and paid by the defendant. 

As a condition to granting- relief the court will, as 
a general rule, require plaintiff to reimburse defend¬ 
ant, with interest, for all taxes and assessments 
properly chargeable on the land and paid by bim,^® 
and declare a hen on the land to secure such reim- 
bursemcnt.8i Defendant's failure to account for 
rents and profits will not estop hinai to assert his 
claim for taxes paid, where plaintiff did not in his 
reply counterclaim for stich rents and profits.^^ 
No rciml)urvSoment will be awarded where defendant 
did not purchase the land in good faith,or where 
defendant has paid only such taxes as he was under 
a duty to pay;^^ nor will defendant be enlitled to 
payment or a lien for taxes voluntarily paid by him 
to protect his own title.^® Slatiilcs requiring plain¬ 
tiff, in suits for the recovery or possession of lands, 
to tender taxes paid by defendant have been held 
inapplicable m a suit, not for possession, but to 
quiet title.®® 


Effect of offer to rcimhitrsc. Tt has been held that 
a plaintiff who has offered to pay all taxes U'gally 
due, as a condition precedent to relief, is estopped 
to deny the right of the court to decree payment b\ 
him according to the offer and that, where plain 
tiff alleges that he is able and willing to pay all 
legal taxes due on the land, it is eiror for the eoiut 
not to take an account of siieh taxes and <l<‘eri*<' 
their payment as a condition of the relief prayei! 
for 

Plcadintj and proof. Defendant is nut entitled to 
have ta\t‘s or assessments paid by him refnndul 
where he has not made a claim th(Tef<»r in his pleaii 
ings,®® and proved by competent evidence the 
amount of taxes or assessments paitl.l*® 

d. Eccovery of Mortgage Debt 

A nlalntirr seeking to have a mortgage canceled at) a 
cloud on hts title ordinarily will be requited to do equity 
by paying or tendering the amount of the ninrtguge 
debt; but there are clrcumstancra under which pity, 
mont of the mortg.nge will not be required. 

A court of eipiity ordinarily will require a jilain 
tiff, suing to have a mortgage canceled us a dtmd on 
his tit It*, whether he is llie imulg.igor or a per.son 
who has pnrchasetl from, or who oeeupies the poji 
tion of, the mort^j^ugor, to dt) equity hy paying,t't 


78- K.D,—-NleholH v. Sohutte, supra. 

51 CJ, p 27?} note 7B. 

Right of plaintiff to roeovor rente 
and proUtH sro supra S 00, 

78- Web.—Ciomliert v. I^yon, 100 N, 
W. 414, 72 Nob. .710. 

80. Ark.—^Turner v. Grove T^and A 
Timber Co., 188 S,W.2d 121, 208 
Ark. 921—Penrose v. Boherty, 67 
S.W. 308, 70 Ark. 260. 

Cal.—Raiseh v. Myors, 167 P.2d J98, 
27 Caa.2d 773—Sterlinsr Realty Co, 
V. Rolfe, 130 r.2d 410, 21 Cal.2a 
164—^Noble V, Blanchard, 8 P.2d 
623, 120 C*U.App. 664—Scott v. 
Warden, 206 V, 96, 111 Ool.App. 
687—Worden v. Barnee, 296 P. 669, 
111 Cal.App. 287. 

Colo.—Cripple Creek TradinK St Min¬ 
im? Co. V. Stewart, 67 P.£d 1032, 
100 Colo. 271, 

Pla—^Bollywood, Inc., v. Clark, 16 
So.3d 17B, 163 Jf'na. SOI, 

Mich.—McQuillan v. Ayer, 165 N.W. 
590, 180 Mich. 660. 

Mont.—SwlUKlt'y V. Itiechoff, 112 P. 
2d 1076, 112 Mont. 59. 

Okl.—Kopfrefo v. Hoard of Com’rs of 
I^ayno County, 134 P.2d 560, 192 
Okl. 200—Glllespift V. Board of 
Com'rs of Payno County, 134 P,2d 
668, 192 Okl. 202. 

R,!.—Allen St Ueod v. Invostmeuta, 
Inc., 190 A, 447, 67 R.!. 467, 

Truh*—Adams v. Bomioqu 221 i\26 
1087. 

61 C.J. p 279 note 80. 


Xntorest on the amount exprudi'd 
by defendant for taxes may bo al¬ 
lowed to him. 

Oolo.—HatiKley v, Vouni?, 211 P. 040, 
72 Colo. 400. 

Utiih,—Itoiniann v. Baum, 203 P.3tt 
387, 

Poreoloenve of Ren. 

A holder of an unpaid and unfiire- 
closed asHOHsment bond may obtain 
adlrmativo relief oh a d»'f«‘n<lant 
in an action to quiet title without 
forecloHlnw his lien,—Mundt‘n v, 
Hayos, 202 I>3d 112, 89 -Cal.App.Sd 
772. 

Set-oir against tan«title olsimoat 
Owner suing to quiet title was 
not entitled to set off motuiy Judg¬ 
ment held against tax-title claimant 
In reduction of amount required to 
reimburse tax-title claimant’s as¬ 
signee for money paid county In 
satlsfiuitlon of its tax claim.—Reeve 
V. Blatchley. 147 'P.fd SOI, 100 tJtah 
269. 

81. Ark.—Moorehead v. Dial, 204 C« 
W. 424, 134 Ark. 648, 

61 C.J. p 279 note 81. 
sa, Kan.—Robertson v. Bear, 218 P, 
101, 83 scan. 408. 

Right of plaintiff to recover for 
rents and protlUi see supra f 90. 

88- Wis.—OPCimbaU v, Baker land, 
eta, Co., 140 N.W. 47. 162 Wls. 441. 

84. Ark,—Kvans v, Jeffries, 198 8. 
W.2d 02, 210 Ark. 807. 
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86- AvIk. i^lntmwtiy v. Hurley, lOt; 

H.Sd 104, 50 Arl*A 121. 

Mo.> •PodcHtA V, tlnion (ta, K:;i 

aw. 100, 162 Mo,App, 303. 

8G- Ark. - *l»unciin v, lUtnrd of Id* 
roctorn <»f Newport toivoo I mm, 
178 aW.2d 000, 200 Ark. 1130. 

87. lowti. Ilnrke v. Knrly, 3.1 N W. 
077. 72 Iowa 873. 

08, in.- Minor V. Cook, 20 N.H. 7:»0, 
136 in, lOU, 10 ti.R.A, Sits, 

80« Ky.- Kmih v. lMnvl:i. 0 H.VV.t'd 
iOOK, 324 Ky, 079, 

61 C.J. p 379 note 87. 

oa Arls,- Iico V. Now York tdfe 
Ins. 140 P,2il 843, 01 Arls. 177. 
61 C.J. p 279 note 8H. 

91* Alsu-'* Hnfnmock v. Cakloy, lf»4 
Ho, 000, 228 Atfu 583. 
Cal.-^Hhimponcs v, Htlckyioy, 28 l\ 
2a 073, 210 Cal. 037 IHud v, Pirn 
Nat, Hank, 873 P. 233, 297 fi*!, 
347<—Honiima <^i, v. 
lln. 250 P. 009, too ral, 0.16, 4t A. 
UU, 1308-Kays v. lUimly, 207 r. 
%d 113, 82 <?al,App.2d 497—Brown 
V, X4OS Angeles tVmnty, 170 l*.rd 
763, 77 Cal,App.2d SU—lfowclJ V. 
IXiwUng, 1S0 IMM 630, 62 CaUApp. 
2d 487—Wilbur v, Imnohca K»dly 
Banking Oo.. 91 P.2d 919» 83 Cal. 
App,2d 396 "-Ilrnrtbury v, ThoinuK 
27 P*2d 402, 136 <'at.App. 435 
Bateman v, JCMIogg. 2U l\ 4«, 59 
Oal.App. 404*-«ChApmAn v, llick^*. 
182 P. 330, 41 <ha.App. 168- 
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or in some cases it has been held by tendering,^^ 
to defendant the amount of the mortgage debt, al¬ 
though the mortgagee fraudulently endeavored to 
defeat plaintiff’s title,and even though such debt 
or the lien thereof is barred by the statute of limita¬ 
tions.®^ So, where a valid mortgage has been fore¬ 
closed, even though the proceedings were void, a 
purchaser of the equity of redemption, subject to the 
mortgage, cannot maintain an action to quiet title 
against the purchaser at the forclosure sale unless 
he pays or tenders the amount of the mortgage 
debt.®5 Likewise, where the interest of the mort¬ 
gagor escapes being bound by a decree in fore¬ 
closure, through a slip in the proceedings, and he 
subsequently comes into equity to be relieved of 
the cloud cast on Ms interest by reason of such 
proceedings, he will be required to pay defendant 
his proportion of the mortgage debt.®® Defendant, 
however, cannot have affirmative relief for his out¬ 
lawed debt,®" and the proper judgment is that, on 
failure of plaintiff to pay the amount due within a 
specified time, his action will be dismissed®® 

Payment of a mortgage debt is not always re¬ 
quired as a condition of quieting title.®® Where 
land is encumbered by mortgaged hens of different 
priorities, the purchaser of the equity of redemp¬ 
tion, if he is in possession under such purchase, 
may maintain an action to quiet his title against 


the holder of a junior mortgage, without having 
paid off the senior mortgage.^ A tender of the mort¬ 
gage debt is not a condition precedent to a statutory 
action by the owner in possession to determine an 
adverse claim against the assignee of a mortgage on 
the property.® An offer before suit to do equity by 
tendering payment of the mortgage debt is not in¬ 
dispensable in an action by the mortgagor to cancel 
the mortgage and have the foreclosure sale declared 
void, where such sale was voidable at his option and 
he seeks to defeat the whole instrument and the lien 
thereunder.® Where the grantee in a deed, which 
was in fact a mortgage, conveyed the properly to a 
third person who insisted that he purchased without 
notice, and there was no intent to assign the debt, 
the grantors suing to quiet title need not pay or 
tender the amount of the debt to the third person.** 
It has also been held that, where a mortgage exe¬ 
cuted by a married woman is void because pro¬ 
hibited by a statute founded on public policy, equity 
will remove the cloud from her title without requir¬ 
ing payment of the mortgage debt.® 

The rule as to outlawed mortgages has been held 
inapplicable to a plaintiff who is not the mortgagor 
and does not claim under, but adversely to, him,® 
or to one who purchases the land after the mortgage 
has become barred, as shown by the records.*^ 
Payment of the mortgage debt before quieting title 


Idaho.—Gerken v. Pavidson Grocery 
Co., 296 P. 102, 00 Tdaho 315. 

Ind.—Kerfoot v. Kesaenor, 84 N.K. 
2d 190, 227 Ind. 68—Shaw v, Mey- 
er-Klser Bank, 156 NB, 662, 199 
Ind. 687. 

Md—Cunnlnarham v. DavidoOT, 63 A, 
2d 777, 188 Md. 437. 

Mont.—^Prlebee v, Coburn, 62 P.2d 
882, 101 Mont. 68. 

Okl.— V. Kenfrow, 169 P.2d 
719, 196 Okl. 646. 

Wyo.—Harnoy v, Montfipomery, 213 
P. 378, 29 Wyo. 362. 

51 C.JT. p 279 note 89, p 280 note 93. 
Necessity that plaintiff do equity 
generally see supra $ 94. 

Omission of wife Arom foreoloaore 
Where husband has boen made 
party defendant to foreclosure Judg¬ 
ment, wife will not be permitted to 
recover land without paying debt, 
notwithstanding she was omitted In 
the action.—Gerken v. Bavidson 
Grocery Co„ 296 P. 192, 60 Idaho 
315. 

Tallnre to reooxd aotioe of advances 
Plaintiffs were not entitled to have 
title quieted without payment of 
mortgag'd note executed to county 
for general indigent aid, hospitaliza¬ 
tion, and medical relief fUmlshed 
by the county, because of the fact 
that county did mt record notl'oe of 
advances in ofllce of county record-* 


er.—Brown v. Tjo« Angelos County* 

176 P.2d 763, 77 CaLApp 2d 814. 

93. Cal.—^Potter V Bntlor, 163 P.2d 
490, 71 CalApp.2d 710, 

61 C.J. p 280 note 90. 

Offer in bill or complaint to do equi¬ 
ty by repaying consideration re¬ 
ceived see supra S 66. 

Offer held timely 

Mich.—^McArthur v. Dumaw, 43 N.W. 
2d 924, 328 Mich. 463. 

93. Xf S,—Stoflela v. Nugent, Ariz^ 
30 S.Ct. 600, 217 nor.a 499 , 64 Li.Bd 
866 . 

61 CJ. p 280 note 91. 

94. Arlz,—(Parrel! v. West, IH P. 
2d 910, 67 Ariz. 490. 

Cal.—Kays v. Bundy. 207 P.2d 118* 
92 Cal.App.2d 497—^Brown v. 1<08 
Angeles County, 176 P.2d 763, 77 
Cal.App.2d 814—Chapman v. Hicks, 
182 P. 386, 41 Cal.App. 158. 

61 C.J. p 280 note 92. 

95. Neb.—Westerfleld v. Howell, 
129 N.W. 986, 88 NOb. 463. 

96. Cal.—Johnston v, San Francisco 
Sav. Union, 16 P. 753, 75 Cal. 814, 
7 Am.S.K. 129. 

97. Cal.—Boyce v. Fisk, 42 P. 478, 
110 Cal 107—^Marshutz v. Seltzor, 
89 p/877, 6 Cal.App. 140. 

98. Cal.—Boyce v, Fisk, 42 F. 473, 
110 Cal. 107, 


99. termination of obligation to 
pay 

Tho rule requiring payment of a 
debt as a condition of having title 
quieted has no application to a hus¬ 
band seeking to quiet title to prop¬ 
erty which was subject to a deed of 
trust to secure his obligation under 
on agreement to make payments for 
the support of his children, where 
his obligation to make such pay¬ 
ments terminated because of the re¬ 
turn of the children to him.—^Itlcco- 
mini y. Klcoomlni. 176 P.2d 750, 77 
CalApp.2d 860. 

1. Ind.—^Holten v. Lake County, 66 
Ind. 194. 

2. Cal—^Mentry v, Broadway Bank, 
etc.. Co., 129 P. 470, 20 Cal.App. 
388. 

3. Wyo —^Harney v. Montgomery, 
218 P. 378, 29 Wyo, 362. 

4 Cal.—Smith v. J. Newberry 
Co., 181 P. 1066, 21 Cal.App. 432. 

B. Ala.—Richardson v. Stephens, 26 
<Sd. 39, 122 Ala. 801—Lansden v. 
Bone, 8 Sow 66, 90 Ala. 446. 

4 Cal.—Klumpke v, Henley, 140 P. 
289, 818, 24 Oal.App. 86—^Marshvtz 
V. Seltzor, 89 F. 877, 6 C^.App. 
140. 

7. Cal.—^Fontana Land Co. v. Laugh- 
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as against the mortgage has been held not required 
of one who was not a party to the mortgage and 
who purchased the property for value after the mort¬ 
gage Hon had become extinguished by virtue of the 
dismissal of a foreclosure suit.8 Further, since the 
rule requiring the mortgagor to pay his debt is bavsed 
on equitable principles, it is inapplicable where the 
mortgage or deed of trust was fraudulently pro¬ 
cured.^ Moreover, the rule is imposed as a condition 


of granting relief, and docs not apply where relief 
is denied and the action dismissed.^® Whore the 
holder of an outlawed mortgage himself asks for 
affirmative relief on the mortgage, the court may 
declare such mortgage ban eel, without requiring 
the holder of the legal title of the premises to do 
cquit> by tendering payment of the amount due on 
the mortgagc.il 


L JUDGMENT OR DECREE AND ENFORCEMENT THEREOF 


§ 103. Nature, Form, and Requisites 

a. In general 

b. Form and requisites 

a. In General 

It hftft been held that the decree In a suit to remove 
a cloud from title ordinarily operates In personam, where¬ 
as the decree In a suit to quiet title Is In rem or at least 
partakes of the nature of a Judgment In rem. 

It has been held that the decree in a suit to re¬ 
move a cloud from title, unless otherwise provided 
by statute, operates in personam only, by restraining 
defendant from asserting his claim and directing 
him to deliver up his deed to be canceled, or to exe¬ 
cute a release to plaintilT.i^ On the other hand, it 
has been held that the decree in a suit to quiet title 
is in rem,13 or, if not in rem strictly speaking, settles 
the title to realty, and to that extent partakes of the 
nature of a judgment in A judgment in favor 

of plaintiff is unauthorized where there is no person 
or entity before the court as a defendant against 
whom judgment can be entcrcd.i^ 


b. Form and Requisites 

The judgment or decree In a eult to quiet title should 
determine all the Issues, be In proper form, and comply 
with statutory requisites; and It should describe the 
property involved with reasonable certainty. 

The judgment or decree must determine all the is- 
sucs,i3 definitely fix and settle the rights of the par¬ 
ties,l*^ follow the findings and decision,!^ and comply 
with any statutory provisions regulating tlic form 
and requisites of judgments in actions to <l(‘termine 
•adverse claims.i^ Where the bill or complaint is 
dismissed because plaintiff is not in poss(*ssioti,«^* 
or because the deed sought to be canc<*leil is void 
on its face and hence not a cloud,3t tlu' reasmi for 
the dismissal should be slatted, or at least the ju<lg- 
meut should not be so atisolute as \o constitute a 
bar to the maintenance, by plaintiff of another form 
of action to enforce or protect bis rights. Where 
the deed, under which a parly claims, conveys the 
property to him ns long as used fur a specified pur¬ 
pose, a decree quieting title in him absolutely is im¬ 
proper, since it should provide merely that title be 
quieted in him as long as the property is used for 
the specified purpose.^^ 


Un, 250 P. 659, 199 Cal. 626, 48 
XXjJX. 1308. 

61 C.J. p 280 note 6. 

8* Cal.—Nelaon v. OeUa, 7 r.2d 720, 
120 CiU.App. 247. 

9 # Col.—Xlowall V, Powllntr, 120 F. 
2a 030, 62 Oal.App.2a 487. 

10. Neb.—MerrJam v, (^oodlott, 64 

U. VJr 686, 30 Nob. 384. 

11, Neb,—irerbaflro v. M<‘Koe, 117 N. 
(W. 700, 82 Neb 354—Potorson v. 
Uamsoy, 110 N.W*. 728, 78 Neb. 236. 

13. U.S.—Hart v. SanHom, Tex.. 3 
act. 686, 110 U.a 161, 28 L.Kkl 
101 . 

13. U.$.—Sain V. Montana l*ow«r 
Co., D.C.Mont.. 20 F.Supp. 843. 

14. U.S.—Jaria oitad ta Sain 

V. Montana Power Co., l>.C.Mant, 
20 lASupp. 843, 840. 

61 C.J. p m note 15—60 CX p 603 
note 88, 

Nature of action ircncrally eco supra 

17. 


16. Cnl.—Tanner v. Best's Wstate, 
104 P.Ca 1084, 40 Cal.App.2d 442. 

16. K.M,—Mlera v. Sammons, 248 
I>. tOOfl, 31 N,M. 690. 

61 O.J. p 281 note 10. 

Nature and extent of relief in icon- 
oral see supra 9 06. 

17. TTtah.—^I>un<san v. llemmel- 
■wrlKht, 180 r.2d 906, 112 Utah 262. 

61 C.X p 281 noto 17. 

Judgments or deoreee lield auKLotent 

Arlz.—Mowhur v. Waylawd, 168 l*.2d 
064, 62 Arlx. 498, appeial dismisHod 
66 S,Ct. 68, 320 U.3. 682, 90 X-.lfld, 
390. 

Cal.—Han DIeico Improvement Co. v. 
Brodle, 8 l>.2d 1027, 216 Cal. 97— 
Sylvester v. Kirkpatrlek, 380 P. 
2d 36, 79 Cal.App.2d 443—l>acido 
States SavinKs ^ Xoan Oo. v« 
Peroas, 124 l>.2d 184, 61 Cal.App.2d 
84—Tristram v. Marques, 8 l\2d 
947, 117 Cal.App. 303. 

61 O.J. p 281 note 17 Ce]. 
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Beevee held asnbiflruone 

Deeree quieting title was arnblau- 
OUH where it atattnl thnf 
were owners durlufc "aU the times 
mentioned herein,** nines It was nt>t 
clear whether the refer*<n<*c wan to 
all dates mentioned in the deere»» or 
all times mentioned in the pleactlnKs 
or procetidlnics In the ease,**'iHinenn 
V. Ilemmolwrlght, 186 P.2a 906, X12 
Utah 262. 

18. Cal.-—Hpnrks v, Mentloxa, 1H9 P. 
2d 43, 83 Cat.App.2d OIL 

61 O.J. p 281 note 2t. 

19. N.V.—Iloseher v. Wyekf^fT, 113 
N.V.H. 666, 63 Mise. 414, aillrmed 
116 N.T.H. 889, 132 App.lHv. 139. 

61 O.J. p 281 notfl 18. 

90 . Mo.—MeRee v. (lardner, 33 H.\V. 
166, 131 Mo. 599, 

91. U.6.—PeirsoU v, Wlliott, Ky., 0 
Pat. 95, 8 X«.Kd. 332. 

61 C.J. p 283 note 24. 

199. Iowa.—Presbyterian Church of 
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The use of an incorrect term in a decree quieting 
title in plaintiff will not vitiate the decree where it 
IS apparent that such term was not used in its strict 
sense, and the decree was fully warranted by the 
pleadings and evidence.^s Where defendant’s cross 
bill is insufiicient to warrant recovery, is not sup¬ 
ported by the evidence, and its averments are cov¬ 
ered by the general findings, failure to mention such 
cross bill in the final decree is not error.^^ 

Imposition of terms. Where plaintiff acquired a 
good title by virtue of a sale by a trustee in bank¬ 
ruptcy, defendant may not complain of the form of a 
judgment giving him a specific time in which to 
pay plaintifTs claim and redeem the property.^S A 
judgment in favor of defendant on the issue of title, 
but providing for the pa3rmcnt by defendant to plain¬ 
tiff of a specified sum to which plaintiff is equitably 
entitled, should specify a definite period within 
which such payment must be made,26 

Parties. A judgment in an action to quiet title 
in which the owners of the land were not made par¬ 
ties,or against a person who died before the ac¬ 
tion was commenced,^® is void. In a suit by a 
vendor and his vendee to remove a cloud from the 
title, it is error to make a decree vesting and con¬ 
firming title in the vendor instead of the vendee.^^ 
Where the statute authorizes the court to grant 
relief to one of several plaintiffs, a decree in favor 
of the husband alone in a suit by husband and wife 
to quiet title is valid.^^ Where a part of the tract 


in controversy has been sold in parcels to diflFerent 
defendants, it is proper to render separate judg¬ 
ments in respect of the rights of the separate de¬ 
fendants 31 

Description of property. A description of the 
property should appear in the dccrce,32 and, where 
title is quieted, the judgment should describe the 
land with reasonable certainty and such definiteness 
as to enable the parties to know from such descrip¬ 
tion the precise limits or the location of the bound¬ 
ary lines thereof,33 although it has been held that a 
decree need not describe the land where it specifical¬ 
ly refers to the land as described in the bilL^^ 
Where a deed is the only source of title claimed in 
a suit to quiet title, a decree quieting title according 
to a survey which departs from the corners and 
distances plainly specified in the deed is erroneous.35 
On the other hand, the decree is sufficient if the 
land can be located from the description therein 
with reasonable certainty33 or is capable of identi¬ 
fication from such description by resorting to ex¬ 
traneous evidence ,37 and it is not essential that, 
from a mere inspection of the description, the court 
should be able to Icnow what lands arc intended, but 
it is enough that the property is described in a man¬ 
ner best known to persons familiar therewith.33, 

§ 104. Judgment or Decree by Default or 
Pro Confesso 

A Judgment or decree by default or pro confeaao cart 


Parana, Linn County, v Johnson, 
238 NW. 456, 213 Iowa 49 

23. Mont.—Thomas v. Standard 

Dev. Co, 224 P, 870, 70 Moht. 160 

51 C.J. p 281 noto 20. 

24. Mo.—Stovons V. Fitzpatrick, 118 
SW. 61, 218 Mo. 708. 

25. Wash--Strong v. Durdlo, 162 P. 
6, 94 Wash. 167. 

26. Cal.—Warden v. Nahas, 300 P. 
816, 212 Cal. 740—PaUHt v. City Of 
San Diego, 1 P.2d 648, 116 CaLApp. 
277. 

27. Colo—Inman v. White, 122 P. 
66, 21 Colo.App. 427. 

Kan.—Taylor v. Focks Drilling A 
Manufacturing Corporation, 62 P. 
2d 903, 144 Kan. 626. 

28. Cal.—Qarrison v. Blanchard, 16 
P,2d 278, 127 Cal.App, 616, 

Colo —Inman , v. White, 122 P. 66, 
21 Colo.App. 427. 

29. Tex,—Andrews v. Palmer, 9 
Tex. 491. ’ 

80. Ala.—King Lumber Co. v. Sprag- 
ner, 58 So. 920, 176 Ala. 664. 

31. Cal.—iMorrIssey v. Hanuxiori, 117 
P. 442. 160 CaJ. 808. 


32. Iowa—^Ranco v. Gaddis, 284 IT. 
W, 408, 226 Iowa 631. 

33. Mo.—Hart v T L. Wright Lum¬ 
ber Co., 196 S.W.2d 272, 365 Mo. 
397.*.<;orptis Juris oitod, in. Till¬ 
man V. ITutohcrson, 164 S.W,2d 
104, 110, 348 Mo. 478. 

51 C.J. p 282 note 31, 

Availability of description, in record 
A decree auloUng title to land 
is void unless the description can be 
ascertained from the record. 

Idaho,—^Norrie v Fleming, 112 tp.2d 
482, 62 Idaho 381. 

Indi—Ratliff v. Stretch, 20 K.B. 488, 
117 Ind. 626 

CHreater particularity than in deed 
Greater particularity is reuulred 
In description of land In Judgment 
and decree than In deeds, so that 
officer In executing Judgment or de¬ 
cree can do so without exercise of 
discretion: but officer can look to 
existing things, such as recorded in¬ 
struments, maps, monuments, and 
other objects which may be looked 
to as data furnished by description 
itself.—Puri^eaf v. Smith, 178 So. ,17, 
288 Ala. 605. 

Ala.—Whitmire v. Spears, 103 
do. 668, 812 Ala. 688. 
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as, NM—Weeks v Padilla, 201 P. 
922, 35 NM 180 

36. Ind.—O’Connor v Baum, 100 N. 
E. 681, 64 Ind.App. 196. 

61 C.J. p 282 noto 33. 

BescriptlouB held proper or sufUcleut 
Cal.—Cuthbert Burrell Co. v. Shir¬ 
ley, 148 I».2d 86, 64 Cal.App 2d 62. 
Ind—^De Long v. Starkey, App., 92 
,N'.E.2d 228. 

Mlc]^,—Wicker v. Trombly, 18 N.W. 

2d 817, 811 Mich. 262. 

Besoriptioii held insuffloieut 
Utah.—^Duncan v. Hemmelwright, 
186 P.2d 965, 112 Utah 262. 

37. Idaho—Fouch v. Bates, 110 P, 
266, 18 Idaho 374 

51 C.J. p 282 note 34. 

38. Cal.—Newport v. Hatton, 271 P. 
471, reheard 279 P. l84, 207 Cal 
616. 

Location by surveyor 
Descriptions of land in Judgment 
in s^lt to Quiet title thorelo are 
sufficient, if competent surveyor can 
locate land on grouzkl from such 
descriptions, with or without aid 
of extrinsic evidence.—Wagner v* 
Blume, 161 R.2d 1001, 71 Cal.App.2d 
94, 
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ba randarad In a suit to quiat title, although In some 
Jurisdictions such a default Judgment cannot be entered 
of course but only after the plaintiff proves his causa of 
action. The court has power, in a proper case, to sat 
aside, or grant relief from, such a Judgment. 

A judgment by default in an action to quiet title 
as against a nonresident is not unauthorized and 
void, where there was constructive service of the 
summons on him by publication and defendant did 
not answer and appear in the action 39 Ijx some ju¬ 
risdictions a default judgment cannot be entered of 
course, but plaintiff is required to prove his cause 
of action,49 while in others it has been held that 
a default admits all the material allegations of the 
hill or complaint, and that, where such allegations 
arc sufficient, plaintiff is entitled to judgment with¬ 
out further proof.^i A statute providing that, if 
the allegations of a bill to quiet title are taken as 
confessed, and a decree pro confesso rendered, a 
final decree may be rendered without the taking of 
further proof or reference thereof to a master has 
been held valid.'^^ 

The court may not indulge presumptions, in sup¬ 
port of a decree pro confesso or a default judgment 
quieting title, which have no support in the issues 
tendered by the complaint on which the judgment 
was cntcrcd.'^^ In a suit to quiet title again.st in¬ 
valid assessments for local improvements, the de¬ 
fault of the municipality in failing to answer is an 
admission only that defendant has no interest or 
estate in plaintiff's property, and that the assessment 
was invalid, but not that there was no basis for a 
valid assessment.’*^ 


Setting aside or relief from default I'he power 
of the court to relieve from a default judgment ex¬ 
tends to default judgments ontorc'd in actions to 
quiet title.Such a judgment may 1)0 sot aside for 
fiaiid,*® but the fraud must be in fact, and not mere 
technical fraud,and must be established by clear, 
strong, and cogent evidence.** It is not ludisponsa 
bio, however, that a petition for llu‘ leviow of a 
default judgment in a suit to quiet title, reud(*red 
on service by publication, allege frauti.*9 it has 
been held that a default judgment ag*un.st unknown 
persons will not be set aside, at the instance of the 
representative of the estate of the record owner, 
on the ground that tlic record owner was dead at 
the time the action was commenced, in the absence 
of a claim that plaintiff knew of such death.i*^ 

The court may set aside a <lecree pro confesso, on- 
tcre<l in a suit to remove a cloud on title, on condi¬ 
tion that defendant pay the costa which have ac- 
crued.^t Under some oircuinstanccs a petition to 
set aside a default judgment may be considered a 
petition for review as well as a petition to set aside 

the judgment.92 

§ 105, Construction, Operation, and Kffcct 

The general rules governing the oonstruotlon, oj»er«- 
tton, and effect of judgments or decrees In equity apply 
to Judgments and decrees In actions to quiet title. 

The ordinary rules governing the construction, 
operation, and effect of judgments or decrees in 
c<iuity apply to judgmejits and <lccrcea in actions to 
quiet title or remove clotids thereon,disciussed 


ag. Col.—-Perkins v. Wok«»man, 20 
l\ 51, 80 Cal, 680, 21 Am 8,11. 07, 

51 C.J. p 282 note 37, 

40. N.D.—JMurphy v. Missouri, etc,, 
Land, etc., Co., 140 KW, 257, 28 
N,!). 519. 

51 C.J. p 282 note 38. 

VATeot of faUuxe to support olidru 
Where evidence In action to quiet 
title failed to support plaintiffs 
<qalm of adverse possession, order 
that plaintlif take nothing asaJnst 
dcfaultlnir defendants and dismlHs- 
iuK action was proper.—-X jo Vsssuur 
V. ItouIlmAn, to m, 98 Mont 
6Sa. 

41, Fla,—Barton V4 Moline Proper¬ 
ties, 164 So. 551, m Fla, 683, 108 
A.L.n. 735. 

51 C.J. p 282 note 32, 

44. Fla,—McDaniel V. MoFlvy, 108 
So. 820, 91 Fla. 770, 51 731. 

48. Miss.—Woodard Moss, 80 So. 

2d 420, 202 Miss. 33. 

Mont—State v. District Court of 
SUahth'JDudiotal JMU 284 K 128, 
18 Mont 387, 


44. Or,—Beesley v, Astoria, 209 R 
210, 120 Or, 177, 60 A,l4.il. 604, 

45. Oolo,—Wenisr V, Lyons, 252 P, 
882, 81 Oolo. 0. 

ni CJ. p 282 nolo 44. 

46. Mo.- «MoFadIn v. Simms, 278 S, 
W. 1060, 309 Mo. 812, 

47. Mo,—McFsdlti y. Simms, supra. 

46. Mo.—MrFadln y. Simms, supra, 
51 ax p 883 note 47. 

4g„ Mo.—OhUton v. Cady. 250 S.W. 
403, 298 Mo. 101, 

SOL UtaJh,—Parksr y, Boss, 217 P. 
2d 873. 

51. Miss.—Alexander y. Xlyland, 45 
S0.2d 739, 208 Misi. 890. 

5a, Mo.—Chilton v. Cady, 250 S.W. 
403, 298 Mo. 101. 

5S. Cal.—Houser v. Houser. 44 P,2d 
21«9 3 Cal,2d 3n-4CeUoffS v. HuOC- 
man, 30 P.2d 623. 187 CalApp. 278 
—Hurt V. iHoo Inv. Co., 22 P.2d 
810, 180 Cal.App. 320. 

Xnd.—Qrantham Bealty Corporation 
V. ISowers. 32 K.m3d 332, 315 Xnd. 
672. 


Iowa.—r,iicke«dor v, Morrison, 2 N. 

'W.2d 280, 231 Xowa 328. 

Wash,- clarvey v. Oarvwy, 101 P, 46, 
52 Wash. 510, 

51 C.X p 283 note 50. 

Operation ami wflfmtt of judirmont by 
default see nuu>ra | X04. 
CaneeUatlon of deed 
Court's deciarntlon In action to 
quiet title that deed was null and 
void was in cOfeet a cancellation of 
the deed,—Morrlfl*dd v. Buckner, 70 
r.ad 890, 41 N.M. 442. 

Description of property 

(1) A decree conhrmlns title of 
plalntllPs vendor, and showlnir that 
land conveyed to plaintiff was part 
of the land acquired by vendor from 
his father, cured Insuinclont doKcrlp- 
tlon of land In deed to vendor's 
father.—Hull v, Hull. 205 S.W,2d 
311. 212 Ark. 808. 

(2> The omission of a seotton 
from the description of the land in 
a judgment removins a cloud from 
defendant's title does not entitle 
plaintiff to recover an interest in 
such seetioa where the judgment 
also denies pUUntllt any recovery on 
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in Judgments § 738, the judgment or decree in an 
action to quiet title bars subsequent litigation be¬ 
tween the parties or their privies on the same cause 
of action, and is conclusive, not only as to all is¬ 
sues actually involved and determined, but also as 
to such matters as might have been litigated. The 
effect of a confirmation decree rendered under a 
statute providing for the confirmation of titles must 
be determined with reference to the act under which 
It was rendered.54 A judgment for plaintiff in an 
action to quiet title to easements acquired by ad¬ 
verse use should be interpreted in the light of the 
use for which the easements were acquired by 
plaintiff and the right of defendant to make a rea¬ 
sonable use of the land subject to the easements thus 
acquired.® 5 A judgment by a court of general juris¬ 
diction quieting title implies a finding that all de¬ 
fendants in the action have been duly served with 
notice of the pendency of the action as required by 
law.®® The validity of a judgment quieting title as* 
against a particular defendant tnay be immaterial 
where such defendant previously conveyed his in¬ 
terest to another defendant against whom plaintiff 
obtained a valid judgment®^ 

The decree operates only on land within the 
territorial jurisdiction of the court, and has no 
extraterritorial force ®® A judgment adjudging 
plaintiff to be the owner in fee, and that defendant 
has no right, title, or interest in the property, does 
not invest plaintiff with a new title, but merely 


determines what title he already has ®® Where 
.both parties claim sole ownership of the land, the 
effect of a decree quieting plaintiffs title to a.n un¬ 
divided one half thereof as against defendant’s 
claim is to quiet the record title in each of the parties 
as against the claims of the other.®® A decree 
which adjudges that defendant has an estate in fee 
simple in the land, and that complainant has no in¬ 
terest therein, includes a determination that defend¬ 
ant is entitled to possession.®^ One entitled to pos¬ 
session of accreted lands under a decree of court 
quieting title against those in possession and those 
having or claiming any interest therein has a super¬ 
ior right .until he is divested of such right by the 
final judgment of a court having jurisdiction of the 
subject matter.®^ Where the title to securities is 
quieted, the debtors thereon, although not parties to 
the action, may safely act on the adjudication, and 
make payment to such parties as the court decides 
are entitled thereto.®^ A judgment quieting title in 
a widow to land inherited by her from her husband 
cannot change the operation of the statute of de¬ 
scents, and confers no right on one who, if she sur¬ 
vives, will be an heir of plaintiff as to the land in 
controversy.®^ 

Decree as final. In accordance with the general 
rules as to what constitutes a final decree, particular 
decrees rendered in suits to quiet title or to remove a 
cloud have been held not to be final,®® or to be in 
effect final as to all issues except an accounting.®® 


his action In trospaSB to try title,— 
Kreis v, Kroia, TcxCiv.App., 76 S.W. 
2d 938, error rofuaod. 

XilahlUty for pasrment of monthly 
BTdns 

Judjmiont auiotlnsr plalntllVe’ title 
and reCLulrinff plnlntllCs to make 
certain monthly payments was hold 
Intended to make monthly sums pay¬ 
able only from income of property 
and not to make plaintitCs person¬ 
ally liable, when road In eonnection 
with stipulation on which Judjsrment 
was ronder.ed.<---HouHer v. Houser, 44 
P.2d ate. 8 Cal.2d 871. 

Suspension of period of Umltatlon 

(1) The period of limitations 
through which plaintiffs' title by ad¬ 
verse possession might have been 
ripening was suspen^d during the 
years in which action to quiet title 
was pending, and by 5u<lgment In 
such action adverse' to plaintiffs* 
plaintiffs' olaim was denied*—iWair- 
fleld Natural Gas Co. w Wardi 149 
sw.2d 706, 286 Ky. 72* 

<2) Where decree qul4tlhg title in 
plaintiff had been entered some nlhe 
yearili prior to stipulation of defend¬ 
ant that plaintiff was entitled to a 
writ’of possession, the writ was is¬ 
sued some six years later, and trial 


court denied defendant's motion to 
quash writ, the stipulation lolled 
statute limiting effectiveness of 
Judgments to ten years-—Dodd v. 
Simon, 129 (P.2d 224, 113 Mont 636. 
Order for writ of assistance 
Judgment quieting title to land 
and directing writ of assistance to 
Issue if possession should not be 
surrendered within certain time 
thereafter was held not affected, 
with respect to ownership of unhar- 
vosLod crop, by order entered after 
lapse of such time that writ should 
not issue until after spoclfted future 
date—Short v. Short, 40 P.2d 762, 
180 Wash, 614. 

54. Ark.-^Abbott v. Putler, 2QX S. 

W.2d 1001, 211 Ark. C81. 

65. Cal,—0*Banion v. Borba, 196 P. 
2d 10, 82 Cal’2d 146. 

56* Ind.—Grantham Realty Corpora¬ 
tion V. Bowers, 22 K.Bl.2d 888, 215 
Ind. 672. 

57. Okl.—BGoweil ,y. BDart 62 
1048, 180 Okl. 897. 

58. Mo.—’Dong. T. Dactowanna Coal, 
etc., Co.. 186 <S.W. 678, 28$ Mo. 718. 

Okl.—^Harber v. McKeown, 167 P.2d 
768, 190 Okl. 290. 

Wash—^Miles v.' Chlnto Mining Co., 

lS9f 


163 P.2d 866, 21 Wash 2d 902, opln- 
ion adhered to 156 l>.2d 235, 21 
. Wash.2d 902. 

59- Mo.—McFadin v. Simms, 273 S, 
W. 1050, 300 Mo, 312. 

60. Wash.—^Dcl Notaro v. Douglas, 
104 P. 774, 65 Wash. 498. 

61. N.X—Brady v, Carteret Realti’ 

Co., 00 A. 267. 82 620, Ann, 

Ca8.1915B 1008. 

69. Neb.—State ex rol. Conkoy v« 
Ryan, 286 N.W. 023, 136 Neb. 384. 

63. Wis.—^Franko v. II. P. Nelson 
Co*, 147 N.W. 13. 157 Wls. 241. 

61 C.J. p 283 note 68. 

64. Ind.—^Dodd V, Shan ton, 90 N.EI. 
1041, 45 Ind.App. 877 

65. Baht for sale of timber ' 
Decree adjudging that complainant 

in quiet title suit was indebted to In¬ 
tervening administrator for timber 
sold by complaln^t from laxkds of 
estate less such sums as complain¬ 
ant P6»ld 4s taxes on property and 
hib interest from date of such pay¬ 
ments was not a final decree.—Gan¬ 
dy y. HOglbr, 16 Se.8d 806, 246 Ala. 
167. 

66. ' Miss.—Robbitao V. Berry, 47 So 
2d 846, 209'Mt6b. 42$. 
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Under some statutes a decree quictinpf title, where 
service on unknown heirs has been made by publica¬ 
tion, docs not become final imtil the lapse of a 
specified time after the decree.®'^ 

Retroactive operation. A judjymcnt quieting plain- 
tilT’s title, recovered after an alleged trespass on the 
land, h*is no retroactive efToct on the right of plain¬ 
tiff to sue for the trespass.®® 

Muniment of title. T‘)ccrccs in suits to quiet title 
arc intended to stand for all time as muniments of 
title.®® 

Transferring defendant's title to plaintiff The 
ordinary decree docs not have the effect of trans¬ 
ferring to plaintiff, as against a stranger to the suit, 
the title theretofore held by dcfendrint;'^® but, 
where the decree includes an order for defendant to 
convey to plaintiff whatever interest he may have 
in the realty involved, it effects a transfer of title as 
effectually as a voluntary conveyance*'^! It has been 
held that in a suk by a grantee against a grantor to 
quiet title, in which defendant denied that he claimed 
the land, and a<lniitted that he had conveyed it to 
plaintiff, a judgment quieting plaintifTs title vested 
in plaintiff all of defendant’s title, even as against 
persons not parties to the action, unless they claim 
under a deed from defendant prior to the institution 
of the action.'^^ Where a decree quieting plainlilFs 
title revests the title in him, defendant’s lights are 
not affected by plaintiff’s failure to pay to a third 
person a sum which the decree made a hen on the 
land.'^® 

Failure to record decree. Where the statute au¬ 
thorizes a party obtaining a decree quieting title to 
have an exemplification of the decr<‘e recorcle<l in 
the office of the register of deeds, and ho fails to do 


so, he cannot claim the benefit of the statute as 
against one not a party to the action whose instru¬ 
ment of title was first rccorded.^^ 

Destroying liens. A decree quieting title destroys 
all liens not protected by proper provisions in the 
decree, if the lienholders wore made parties do- 
fciulant;^® but docs not aflect lienholders who were 
not made parlics,76 

§ 106. Opening, Vacating, or Setting Aside 

The decree may be canceled In a direct proceeding 
or vacated on motion on a proper showing, but Is not 
subject to attack by a person having no interest in the 
iand. 

Whore the jurisdiction of the court is wrongfully 
invoked by false allegations in the hill, the decree 
may be aiuceled in a direct piocec'ditig^^ 
decree maybe vacated on motion.'^® '’JMic decree is not 
subject to attack by a person having no intiTost in 
the laud.7® The right to have the detree set aside, 
if application is made within a specified time, som^ 
times exists by virtue of statute.®® 

§ 107. Amendment and Modification 

Tho decree in a suit to quiet title may be amended or 
modified at a proper time where the circumstances so 
require. 

A court of equity in a suit to ([uiet title may 
mollify the decree in matters affecting the iletails of 
performance, and make further or suiq>lemental 
orders, whore the circumstances so ret(tnn‘, in order 
that the original decree can be acted oiu®^ The court 
also has inherent power, before its judgment be¬ 
comes final, to modify or correct it, so that it will 
conform to the issues®® and findings.®® A decree 
may be amended on the ground of constructive fraud 
in a proper case.®^ 


67. Ill.—Kwing- V. Plummer, 140 N. 
10 . 42, 30« in. 6S6. 

66. Mo.—I >unav<mt v. Pomlwcot 
Land, ote.. Oo., 173 S.W. 747, 188 
Mo.Aipp. 83. 

69. Ala.—Wlao v. Masaos, 188 Bo. 
275, 230 Ala. 559. 

7a Mo.—Dunavant v, l^'ml«<*ot 
I^and. otc.. Co., 178 B.W. 747, 188 
Mo.App. S3, 00. 

51 C.J. p 283 not© 87. 

71. Cal.—dovpai Jxoritt quotsd in 
Scott V. Warden, 298 iL*. 95, 98. 
Ill Cal.App. 587. 

61 C.X p 284 nolo 70. 

Va Ky.—Kentucky Union Co, v. 
Cornfttt, $8 S.W. 728, 112 Ky. 677, 
23 Ky.L. 1922. 

73. Mo,—McKonsla v. Bonnell, 108 
S.W. 40, 208 Mo. 48. 

74L Neb.—MoOartihy v. Benedict, 133 
K.W; 4l6, 90 Keb. 886* 


76. Via.—Corpne ororie cited in Han 
,S«liaHtlan Devolojmient Corporation 
V, CovLi.% 188 So. 81, 83, 108 rin. 
002 . 

51 0.jr. p 284 note 78. 

76. Cal.—Menonald v. McCoy, 53 I*. 
421, 121 Cal. 66. 

Xowa.—sTnapor County v. flparhnm, 
101 N.W. 184, 126 Iowa 484. 

77* Ml«a,—tJrooka-Scanlon Co, v. 

Stognor, 75 So. 508, 114 Miss. 738. 
61 C.J. p 284 noto 76* 

Iteliof from default Judgment eee 
supra I 104. 

76. Fla.—Sawyer ▼, Ouetaeon, 118 
So. 57. 98 Fla. 6. 

79. wr.D.— I^ttereon liand Co. v. 

Uynn, 147 K.W, 256, 27 N.D. 391. 
51 O.J. p 284 note 78. 

60. Ind.—1?aylor v, Phelan, 69 N.B. 
2d 145, 117 Xnd.App. 40* 
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Mo,—nillhock V. Johnnon. 129 S.W. 

2a 885, 344 Mo. 845. 

61 0.x p 284 noth 79. 

81* Cal.— 1^06 Angotea Auto Tractor 
Co. V. T,oii AngeloH County Hupor. 
Ct., 271 I». 363, 04 ('al.Aipp. 438. 

51 C.X p 284 nolo 8X. 

89* Oal.—llalaam y. Pornzao, 205 
330, 221 Cal. 375. 

WuhU.—F lHher v. Jaokton, 206 P. 920, 
120 Waah. 107. 

83. Iowa.—Irish v. Steeven, 134 N. 
W. 634, 154 Xowa 280. 

84. Ark.—Ohronlstor v. ItoberUon, 
185 S.W.2d 104, 203 Ark. 11. 

Xiachei not shorn 
Whore, although defendants admit¬ 
ted that title wag in plaintifTs, court 
erroneouMly quieted title in dofend- 
ants, and plaintlfCs* inaction had not 
postponed deolMion and dofondants 
were not injured by allegod delay. 
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§ 108. Enforcement 

The court may direct such process or make such order 
as may be necessary to carry into execution the decree 
granted m a suit to quiet title; and to this end a writ 
of assistance or a writ of possession may issue in a 
proper case in order to enable the successful party to 
obtain possession. 

When the decree declares the rights of the re¬ 
spective parties, the court may subsequently direct 
such process, or make such order, as may be neces¬ 
sary to carry the decree into execution,^^ although 
it has been held that, if the decree orders complain¬ 
ant to pay defendant a certain sum in order to do 
equity, the decree should award execution there¬ 
for. 8® Where title has been quieted by decree 
against one in possession, a mandatory injunction is 
a proper remedy to enforce it®^ Under some cir¬ 
cumstances a decree quieting title in one of the 
parties may be ordered to be held in abeyance for 
a specified period m order to enable the unsuccessful 
parties to lake steps to recoup losses on the property 
which they incurred without any fault on their 
part.®® 


Writ of assistance or possession. A decree which 
determines that a party is entitled to possession may 
be enforced by a writ of assistance®® or a writ of 
possession.®® The remedy by writ of possession un¬ 
der a decree quieting title is the same as though 
issued on a judgment in an action at law for the 
possession of real property,®^ and the writ may is¬ 
sue even though it is not ordered by the decree.®® 
It has been held not a sufficient defense to an ap¬ 
plication by the successful party for a writ of pos¬ 
session to show that, subsequent to the date of the 
judgment, the unsuccessful party acquired title to 
the property,®® nor is it a defense to the unsuccessful 
party that he has made improvements on the prop- 
erty.®4 

An order permitting the issuance of the writ 
which is permitted to lie dormant for an unreasona¬ 
ble length of time loses its effectiveness and must be 
treated as abandoned,®® and, even though the fight 
to the writ has not been exhausted, nevertheless, in 
order to obtam the writ after the lapse of a rea¬ 
sonable time, an application must be made to the 
court.®® 


J. REVIEW AND COSTS 


§ 109. Appeal and Error 

Matters relating to the review of actions to quiet 
title are considered in Appeal and Error. 

Examine Pocket Parts for later cases. 

§ 110. Costs 

The right to costs generally in suits to quiet title 
is considered infra § 111; and the amount and 


items allowable are considered infra § 112. The 
application in suits to quiet title of the general rule 
that costs are allowed to the prevailing party is con¬ 
sidered in Costs § 10 b. 

Examine Pocket Parts for later cases. 

§ 111. - Right 

a. In general 

b. On disclaimer 


plaintiffs were not barred by laches 
from havlnfiT decree amended on 
fiTPOund of constructive fraud so as 
to quiot title to such land In them. 
•—Ohronister v. Robertson, supra. 

85. Tex—Smith v. Miller, 17 S.W. 
399, dG Tox. 74 

86. Ill.—Gaare v. Schmidt, 104 Ill. 
lOG. 

NocoHslty of doing equity see supra 
S 94. 

87. Nob—^Whitaker v. McBride, 98 
N.W*. 877, 5 Neb., Unoff., 411. 

88. Wash—Roy Inv. Co. v. Holmes, 
292 P. 403. 169 Wash. 244. 

89. NX—Bra.dy v. Carteret Realty 
Go, 90 A. 267, 82 N.XBq. 620. 

Decree for delivery of possession to: 
Defendant see supra $ 101* 
Plaintiff see supra $ 96. 

Dtsoretioa to deny writ 
Where issue of adverse possession 
was not litigated in original proceed¬ 
ings to quiet title in which title was 

74 C. J S.—11 


found to be In defendant and on de¬ 
fendant’s application for a writ of 
asslstanoo to put himself into pos¬ 
session plaintiff established by alQ- 
davlt a prima facie case of adverse 
possession, court had discretion to 
deny the writ—Griggs v. Griggs, 31 
S.R2d 606, 206 8 O. 272. 

90. XJ.S.—Ohio Oil Co. v. Thompson, 
C.C.AMO., 120 P'.2d 831, certiorari 
denied 62 'S.Ot 112, $14 U.S. 668, 
86 Ii.Bd. 628. 

Ala.—Sellers v Manasco, 26 So,2d 21, 
247 Ala. 446. 

Cal.—^Park v. Powers, 42 P.2d 76, 2 
Cal.2d 690—City of Dos Angeles v 
Forrester, 56 P.2d 277, 12 Cal.App. 
2d 146. 

til.—Obereln v. Wells, 46 N.D. 294, 
168 Ill 101. 

Iowa—^Bates v. Bates, 24 N.W.2d 
460, 237 Iowa 1408. 

Mont—Fuller v. Gibbs, 199 P.2d 861 
-»Dodd V. Simon, 129 P.2d 224, 11$ 
Mont 6S6. ^ 


61 C.X p 274 note 90 rbi-FoX 
81. Mont.—^Dodd V Simon, supra. 

98. Mont—Dodd V. Simon, supra. 

93. Cal.—City of Ijos Angeles v, 
Forrester, 66 P.2d 277, 12 Cal.App. 
2d 146. 

94. Cal—City of Los Angeles v. 
Forrester, supra. 

95. Mont—Dodd V. Simon, 129 P.2d 
224, 113 Mont 636. 

96. Mont—Dodd V. Simon, supra 
Statutes held applicable 

Statutes limiting time of enforce¬ 
ment of legal rights determined by 
judgment applied to right under de¬ 
cree quieting title of realty to recov¬ 
er possession of realty by execution 
process notwithstanding decree qui¬ 
eting title and restraining defendant 
from asserting adverse claim of ti¬ 
tle was perpetual.—Dodd v. Simon, 
supra. 
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a. In General 

Under some clrcumstsinces the plaintiff may bo en¬ 
titled to costs even though some relief Is granted to 
the defendant; and the court may tax attorneys’ fees In 
addition to ordinary costs under some statutes where the 
defendant has vt^rongfully refused before suit to execute 
a quitclaim deed 

It has been held that plaintiff is entitled to costs 
where he is decreed to own the fee, although an 
easement is decreed to defendant;®'^ but where the 
only material issue is as to the existence of an case¬ 
ment in favor of defendant, and judgment is for 
him on such issue, plaintiff is properly denied costs.®^ 
Where plaintiff has brought suit to remove a cloud 
on his title, consisting of a certain instrument, and 
by reason of equities in favor of defendant there is 
a judgment that the property be sold and that any 
proceeds above plaintiff’s claim be applied to defend¬ 
ant's claim, it has been held that costs should not 
be awarded to either party.®® 

A mortgagee, made defendant with the owners of 
the fee and uniting with them in unsuccessfully con¬ 
testing the action, is equally liable for costs.^ 

Previous demaud for quitclaim deed. In order to 
avoid litigation, and enable a landowner to gel rid 
of clouds on hivS title by negotiation and agreement 
rather than by decree of court,® some statutes pro¬ 
vide that if plaintiff, before suit, makes demand on 
the holder of an adverse claim for a quitclaim de(5d, 
and such clemancl is refused, the court may, if plain¬ 
tiff succeeds, tax an attorney's fee in addition to the 
ordinary costs, notwithstanding the filing of a dis¬ 
claimer.® Such a statute is penal in character^ and 
should be strictly applied.® It has been held not to 
authorize the imposition of costs in favor of a 
defendant in a partition suit, who files a cross com¬ 


plaint to quiet title and makes the slatuloiy deniand 
on plaintiffs.® The demand should be made directly 
to the party who is to execute the deed It should 
be for a quitclaim such as the paity on whom it is 
made could properly execute,® and such as would 
help clear the title.® A joint demand by tenants m 
common is suiricioiit 

b. On Disclaimer 

A defendant who disclaims all title or Interest In the 
property ordinarily Is not liable for costs; but a simple 
disclaimer does not necessarily absolve the defendant of 
liability for costs where he has otherwise put the plain¬ 
tiff to his proof. 

In accordance with the gciunal rule aiul under the 
express provisions of some slatute.s, a defendant 
who disclaims all title or interest in tlic land in con¬ 
troversy is not liable for costs.’^t However, a dc- 
feiuhuit who wishes to avail himself of a statutory 
provision relating to discluiiutTS, in order to save 
himself from costs, should not raise an issue as to 
possession or other material issues and put plain* 
tiff to his proof.^® Thus a statute relieving a dis¬ 
claiming defendant from liability for costs lias been 
held inapplicable where defendant is in possession of 
the Jand,^® and where he refuses to yieUl possession 
without a writ, uotwithstautling his disclaimer, he 
may be taxed with all the costs.*'^ Likewise, where 
at the same time that defcnulant di.selaiins be also 
answers, and thereby occasions costs wliieh might 
have been avoided by a simple di.sclairner, it is 
proper to charge him with the costs.’*® A defendant 
who sets up title in himself may not claim the 
benefits of one disclaiming;*® and if defendant 
disclaims as to some of the land, but claims title 
to a part, and is unsuccessful in establishing his 


97. Cal,—^Pfttitpiftxre v. Maguiro, 100 
P. COO, 1B5 Cat. 242. 

80. Cal.—^Muzlo V. SrlclcAon, 182 r. 
974, 41 Cal.Apip. 413—WoUor v. 
Brown, 142 I’, 251, 25 CaLApp. 216. 
99. KT.—Jonoa v. OarrlKUoa, 78 N. 

T.S. 400, 76 App.Dlv. 629, 

1. Cal.—rinhslro v. iiftttencourt, 118 
I*. 041,17 Cal.App. 111. 

0. Iowa—CoUlwr r. Wetmora 145 
N.W, 044, 164 Iowa 244, 

3. Iowa,—Shay v. Callanan, 100 K. 
W. 56, 124 Iowa 370, 

61 C.X p 287 noto 29. 

4. Iowa.—Stannett v, Stennott, 156 
N.W. 406, 174 Iowa 421—LawUiJS 
V. Stamp, 79 N.W. 366, 108 Iowa 
601. 

9. Iowa.—Stonnott v. Stbnnett, 166 
N.W. 406, 174 Iowa 431, 

lownv—OolUor v. Wotmore, 146 
N.W. 944, 164 Iowa 844. 


7. Iowa.—T^awlews v. Stamp, 79 N. 
W, 366, 108 Iowa 001. 

8. Iowa.—Stonnott v, Stonnott 166 
N.W. 406, 174 Iowa 431. 

51 C.JT. p 287 not« 44. 

9. Iowa.—Polk V. I'ohnRon, 1C6 N.W. 
186. 

61 C.J. p 288 note 46. 

10. Iowa.—Stonnott v. Stennett 160 
N.W. 406. 174 Iowa 431. 

11. Cal.—ChtTnoflf v. McKoon Brlll- 

Inff Co., 300 X*. 816, 212 Cal. 748— 
Kolpor V, Cxmn, 279 772, 207 

Cal. 042—I’eako v. Azuha Valley 
Sav. IJank, 99 •P.ZO 882, 87 Cal.App. 
2d 296—E?radloy Co. v, Hictxoway, 
01 l’.2d 77, 16 Cal.App.2d 633. 

Fla.—Mooro V. Iluntor, 13 So.2cl 909, 
162 Fla. 168. 

61 C.jr. p 288 noto 60. 
lUftht to cohU 119 by dl8- 

olaimor ironortUly hoo CoMtH fi 67, 
BofanXt or ad»i98ian 
CoiitB 08 to defondantf who do-! 
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faulted or who apprmrod and admit¬ 
ted faotH stated In u>etltioA and oon- 
seutod to JudsTtnout as prayed ftir by 
•plaintier should have boon assessed 
OKalnst plaintilf and not affalnst de¬ 
fendant who eont anted plalntl/Ts 
rlKhtti.--llo^if men’s Nat, Bank of Ht. 
liouis V. rtoirers, 179 S.W.2d 102, 362 
Mo. 763, 

18. Cal.— MeMorrls v. raffano, 140 
P.3d 044, 62 eal.App.3d 446. 

13. Ind.*' 'UnKnn v. Itaynea, 10 Ind. 
348- -Soohtiy v. Thompson, 37 N.IO. 
277, 10 Ind.App. 12. 

14. Ind.—McAdama v. Lotton, 20 N. 
M. 623, 118 r«d, 1. 

X0« Cal.- MeMorrls v, PoKano, 146 
P.2d 944, 63 rat.App.2d 446. 

61 aj. p m noto 63. 

16. Utah,—Iconic Bond ^ Mortiraico 
Co, V, Boavor County, 89 F«2d 476, 
97 Utah 62, 

61 OJr, p 287 note 83 [bJl. 
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claim, he is properly charged with costs.^^ ^ de¬ 
fendant who filed a disclaimer but was compelled to 
continue in the case because a codefendant filed a 
cross complaint against him is entitled to recover 
costs against the cross complainant.!8 

Twte for filing disclaimer. A disclaimer should 
be filed when the parly first appears, in order to 
entitle him to costs, and, if a disclaimer is sub¬ 
sequently filed, plaintiff is entitled to costs accruing 
up to the time of filing.^® 

Disclaimer and release. Where a statute provides 
that, if plaintiff establishes his title, defendant shall 
be adjudged to release him and pay the costs, un¬ 
less defendant disclaims all title and gives a release, 
a disclaimer by defendant, without giving or tender¬ 


ing a release, does not entitle him to costs.^! 

§ 112. -Amount and Items Allowable 

The amount and items of costs depend to some ex¬ 
tent on the particular circumstances 

A party defendant filing a disclaimer cannot re¬ 
cover costs against plaintiff in a sum exceeding the 
amount which was necessary to enable him to file 
such disclaimer ^2 Where a survey is necessary to 
make any division intelligible, in a suit to quiet title, 
the fees of a surveyor called in by the court may 
be allowed as costs.^^ In an action to compel the 
determination of a claim to realty, it has been held 
pioper to award costs and disbursements only in so 
far as they related to the parcels in which defend¬ 
ant was intcrcsled.^^ 


in. STATUTORY PROOEEDIN-GS TO COMPEL BMmmQt OF ACTION TO TRY TITLE 


§ 113, Right of Action and Defenses 

a. Tn general 

b. Possession by petitioner 

c. Adverse claim by respondent 

a. In General 

Under some statutes a person In possession of land 
and cinimlna title thereto may compel another person 
claiming title or interest to bring an action to test such 
title or interest or be thereafter barred from asserting It. 

In some jurisdiclions a statutory proceeding exists, 
or has existed, whereby a person in possession of 
land, claiming it as his own, may compel a person out 
of possession, who also claims title or interest, to 


bring an action to settle the question of title be¬ 
tween them or show cause why he should not do so, 
and providing that on his default his claim shall 
be forever barred.^^ Such a statute has been held 
constitutional,^® penal in its nature,and subject 
to strict construction.28 While the proceeding is at 
law rather than m equity,^® nevertheless it is not 
according to the course of the common law,^® but 
is purely statutory, possessing none of the features 
of a suit in equity to quiet title,®! and is not in¬ 
tended as a substitute for the action of ejectment.®® 
The general rule is that the antecedent jurisdiction 
of equity is not ousted by sucla statutes On the 
other hand it has been held that the statutory remedy 


17. Ala,—^Whitmire v. flpears, 303 
So. 608. 212 Ala 583. 

Colo—Itolonded v. Ttigfirs. 79 F. 338. 
20 Colo App. 423. 

18. Cal—Summorvlllo v. Match. 70 
P. 3^8, 142 Cal. 554, 100 Am.S.ll. 

145. 

19. Iowa.—Korf V. Howerton, 218 
N.W. 274, 206 Iowa 634. 

51 C.jr. p 388 note 56. 

20. Ind—Kitts V. Wilson, 29 N.B. 
401, 130 Ind. 402. 

21. Wls.—^Durbin v, Knox, 1X2 wr.W* 
1094, 132 Wls. 008. 

51 c.jr. p 288 note 69, i 

29. Cal.—Stnnmorville v, March, 76 
P, 388. 142 Cal. 654, 100 Ana,S.Il. 

146, 

23. Mo*—BDart r. T, L. Wrlarht Hum¬ 
ber Co, 196 S.W,2d 272, 355 Mo. 
897 

Or.—^Morgan v. CleXoha, 146 P. 1063, 
74 Or* 468. 

24. N.T.—Nassau County v, Hardle, 
63 N.T,S.2d 40, 268 App^Piv. X067, 
rearguriient denied 58 N.'x.S.2d;956, 
269 A1PP.P1V. 667—Nassau CJounty 


V. Hardie, 53 N,T.S.2d 41, 268 App. 
Plv 1068, appeal denied 53 N.T.S, 
2d 636, 269 App OIv. 673, reargu- 
mont denied 63 N.T.S.2d 966, 269 
AppDiv. 667, afllrmod 62 Nia.2d 
397, 204 N.T. 848, motion denied 
63 NB.2d 180, 294 N.T. 963—Con¬ 
nolly v. Curry, 62 N.Y.S.2d 866, 268 
App.Dlv. 1067, appeal denied 63 N. 
TS.2d 636, 260 App.Div. 671, rear- 
gumont denied 68 N.Y.S.2d 956, 269 
AppDiv 667—Connolly v. Curry, 

62 N,Y.S.2d 855, 268 App.Dlv. 1086, 
roargument denied 53 N.Y^.2d 956, 
269 App.Div. 671, aOlrmed 62 N.E. 

' 2<l 397, 294 K.T. 860, motion aoniod 

63 ]SrB.2d 189, 294 .ir.T. 903. 

as. Pa.—ITic. V. Reese, 21 A.2d 89, 
343 Pa. 879—City of Scranton v. 
O'Malley Mfg. Oo., ComJPX., 40 
, Hack Jur, 9—Oenuardl v. Powol, 
Com.Pl., 61 Montg.Co. > 7,, 58 X^rk 
Leg.Roc. 197—^Boston Trust Co. v. 
Schneider, Oom.Pl., 29 North,Cio. 
111 . 

61 0.6. IP 289 note 69. . 

96. Mfe—Webster v. Tuttla 22 A, 
167, 88 Me 271. 
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27. IT S,—^Hoffman v. New J (‘ruev 
Federation of Young Men's and 
Young Women's J Ichrow Ass'ns,, 
C.C.Ara., 106 F.3d 204. 

61 C J. p 280 note 78. 

984 Fa.—Mountain Spring Ice Oo. v. 

Howls, 20a>aDlMt. 80. 

‘61 C.J. p 280 note 74. 

99. U.S.—^TToffman v New Jersey 
Federation of Young Men's and 
Young Women's Hebrew Ass'ns, C. 

' C.A.ra, 106 F2d 204 

30. U.S.—^Hoffman v. New Jersey 
Federation of Young Men's and 
' Young Women's Hebrew Ass'ns, 
supra. ' 

61 C.J. P 289 note 75. 

81. Mo.—Daudt V. Keen, 27 S.W. 
861, 124 Mo. 106. 

p9. Mo.—Dyer V. Baumeister,,87 Mo. 
134. 

51*C,jr. p 389 note 77. 

33. Mass.—^McArthur v. Hood Rub¬ 
ber Co., 109 N.B. 162, 221 Mass. 

' 872. 

61 C.J. p 289 note.78. 
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provides a full, complete, and adequate remedy at 
law, which will prevent persons in possession from 
maintaining a bill in equity to remove a cloud from 
their title,34 

Persons by whom proceedings may be maintained 
Under some provisions, any person in possession 
claiming an estate of freehold or an unexpired term 
of not less than a specified number of years may 
maintain the procecding.35 it need not he shown 
that the petitioner is the owner of such estate or 
term, but only that he claims owncrship.30 It has 
been held that the word ‘^persons” includes a corpo¬ 
ration,and that the proceeding may be brought by 
a nonresident who holds possession through an 
agent,38 Where the statute authorizes the proceed¬ 
ing to be brought by ajiy person in possession claim¬ 
ing title, a married woman is entitled to maintain 
the proceeding but where husband and wife, 
holding an estate by the entireties, are divorced the 
wife is not entitled to maintain the proceeding.**® 

Persons against whom petition wiU lie. It has 
been held that the action lies against a nonrcsi<lent 
if he can be properly served but there is also au¬ 
thority to the coxitrary.*2 

Defenses. It is a good defense to the proceeding 
that respondent can bring no action at law or in 
equity to settle the title,*3 that he has sued the 
petitioner in ejectment and has since recovered judg¬ 
ment for possession,*^ or that he has already 
brought suit to try his title in the federal court.*® 
However, it is no defense that the practical effect 


of ordering respondent to prosecute an action to 
settle his title is to curtail the time allowed by the 
statute of limitations within which he might i)ring 
such an action ;*® nor is it a defense that respondent 
IS a feme covert, and so under disability and in¬ 
capable of suing alone, and that her liusband might 
refuse to join in the ai^propnate action to vindicate 
the rights of his wife *7 

b. Possesflion by Petitioner 

A petitioner seeking to compel the bringing of «n 
action to try title must be In actual and substantially 
exclusive possession of the land, and such requirement is 
Jurisdictional. 

A petitioner may invoke the statutory remedy 
to require a claimant to title to bring ejectment if 
petitioner is in possession and claimant is not,*® On 
the other hand, statutes providing for the mainten¬ 
ance of the proceeding by a person in posses.sion 
arc mandatory*® and make the fact of possession a 
jurisdictional requirement;®® luid the proceeding 
fails if the petitioner is out of possession at the time 
of filing his petition,®*** 

The possession of the petitioner must be actual;®*® 
and therefore conslrnolive possessioti which follows 
the legal title, or what is teimed the '*paper title,” 
will not suflice.®® However, actual occufiancy of a 
part of a tract, under claim to th<^ wlude, is sufli- 
cient if no other person has actual or constructive 
possession of the residue.®* It is not fatal to the 
proceeiling that the petitioners possession, shown to 
be actual, is under one who claims title from re¬ 
spondent.®® 


Pa.—XTcller v, Plshman, 123 A. 
Sll, 278 Po, 322. 

51 C.J. p 289 note 70. 

39* Halts parte Oonnolley, 40 

Na 618. 168 Mass. 201. 

61 C.J. p 289 note 80 
X^ossession by petitioner see inrra 
subdivision b of tbis section. 

36. Ho.—Dyer v. Baumelstor, 87 Mo. 
134. 

37n Maas.—JTeltries Keck Pasture v. 
Xpswloh. 2$ 239, 153 Hass. 

42. 

61 O.J, p 289 note 82, 

38. Mo.—Xtoot V. Hoad, 68 Ho.App, 
477. 

61 C.J. p 280 note 83. 

36. Pa.—Smith V. Clearwater, S Pa. 
Com. PI. 34. 

40. l>a.—Alios V. Lyon, 66 A. 81, 216 
Pa, 604, 116 Am.S.Xt 791, 9 Ann. 
Can. 137. 

41. Ho.—©eware r. Wyatt, 60 Ho, 
286—Oront v. Klnr» 31 Ho. 312. 

411^ Hass.—Macomber v. Jhtfray, 4 
Gray 82. 

51 (XJ. p 290 note 87* 


43. Mo,—^Webi) V. Donaldson, 60 Mo. 
394. 

44. Mo.—Me.CJrath v. Mltcholl, 66 
Mo.App. 620 

46. Mo.—Deware v. Wyatt 60 Ho. 
236. 

46. Ho.—Benotst v. MurrJn, 47 Mo. 
637. 

47. Mo,—Denolst v. Murrln, supra, 

48. Pa.—Brower v. Ourtls, 107 A. 

780, 130 Pa.Bmpor, 270—XVtItlon oC 
Keith, 11 Pa.Dist. 4b Co. 630. 2L 
North.Co. 286—Union Sunday 

School or Caketown v. Stoner, Com. 
PI., 19 Northumb.T^eiir.J. 6—H<‘hool 
Diet of Chartlers ^p. v, HoOlane, 
ComuPl., 22 WOsIlCo. 172. 

49. Pa,—Wilkinson v, Strohooker, 17 
Northumb.Leg,J. 200. 

61 ax p 260 note 90. 

60. Pa.—CUrard Trust Co. v, Dixon, 
6 A.2d 813, 336 Po. 263—KemphUl 
V. Balston, 128 A. 469. 278 Pa. 432 
—First Kat Bonk of Ifibensbursf v. 
Cambria County, 61 X^Dist 4b Co. 
661—Union Sunday School of Cake- 
town V, Stoner, Co*a.FL, 19 North- 
I umb.Le8r,X 6—Wilkinson v* Stro- 
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I h(‘cl<er, Com.n,, 17 Nnrtlmmh.I^cff. 
X 200--VVUklnfum v. Hti‘oh**ckt'r, 
Com. PL, 16 Northumh.l^t^K.*!. 308. 

51. •Pa. -CIrard Trust 'Co, v. l>lxon, 
6 A.2tl 813, 335 Pa. 253* Itrowor v. 
CurtlH, 197 A. 7H0, 1311 Pa.Mujwr. 
270—First Nat, Bank of i'lhoim- 
burpf V, Oiunhrla <\)««ty, 51 Vtu 
Dint. & Co. 561—XCanton Truiit Co, 
V, SehnoUler, Com.Pin 38 NoHlLCtu 
803—WUklttHon V, Strohooker, <k>m, 
1>I., 16 Norlhumli.T.oflf.J. 308. 

61 C.X p 290 note 90. 

62. Pa.—l^aHIawskI v, norys, It A. 
2d 199, X38 Pa.rtviper, 2H8* First 
Nat. Blink of Whensburw v. 
brla County, 61 f'n.UlHt, 4^ Co. 651 
—l*ytle V. ;syvith, ConuX*!., 26 
WoHt.Co,LoK.X 111. 

61 C.X p 290 nolo 92. 

63* Pa,—First Nat. Dank of JWbonH- 
burir V. Oainbrta County, 61 
Diet. Si Co. 661, 

61 0.x p 290 note 93. 

64* He.—Marshall v. Walker, 46 A, 
497, 93 Mo, 632. 

55. Pa.—Welsh V. Clouah* 66 A. 677, 
216 Pa. 276. 
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As between himself and respondent, the possession 
of the petitioner must be substantially and practical¬ 
ly exclusive.56 It is not sufficient that the petitioner 
has mere formal or nominal possession which he 
could without disadvantage abandon and then bring 
an action himself against the claimant,®'^ especially 
if obtained by an act of trespass, for the sole pur¬ 
pose of instituting the proceeding, so as to shift the 
burden of establishing title on respondent.68 Like¬ 
wise, it is not sufficient that the petitioner may be 
treated as a disseizor at the election of a respond- 
ent.59 However, the owner of vacant property may 
take possession thereof for the purpose of instituting 
suit, if in so doing he does not act tortiously or dis¬ 
turb the possession of another claimant.®® A disputed 
or scrambling possession is insufficient,®^ and a 
mere intruder or squatter upon land, without color 
or claim of title, is not entitled to the benefit of the 
statute.®2 Nevertheless, a mere denial by respond¬ 
ent of petitioner’s possession of the land in dispute, 
and an averment of possession in respondent, does 
not deprive the court of jurisdiction of the proceed¬ 
ing and require a discharge of the rule.®® 

c. Adverse Claim by Responident 

In order to authorize the proceeding, the respondent 
must be making a claim, legal or equitable, which Is 
adverse to the petitioner’s title or Interest and which can 
be tested by an appropriate remedy* 

In order to authorize the proceeding, it must ap¬ 
pear that respondent®^ at the time of the filing of 
the petition®® is making a claim to the premises ad¬ 
verse to the title or interest of the petitioner; and 


it has been held that the proceeding cannot be main¬ 
tained when it appears that respondent, after the 
filing of the petition, conveyed his interest m the 
real estate.®® 

It is immaterial whether the interest claimed by 
respondent is legal or equitable;®*^ but it must be 
one which can be presently asserted,®® and which is 
capable of being tested by an appropriate remedy,®® 
either at law*^® or in equity.However, when de¬ 
fendant asserts an immediate and adverse interest in 
the property, capable of being tested at once by ap¬ 
propriate proceedings in the courts, the form of ac¬ 
tion in which such adverse interest is to be asserted 
IS immaterial.7® The fact that a claim is invalid 
on the face of the record does not prevent it from 
being such an adverse claim as authorizes the pro¬ 
ceeding.*^® 

Although an unassigned dower interest is neither 
a title nor an estate, it is an adverse claim within the 
purview of the statute.^^ On the other hand, a peti¬ 
tion by one in possession of realty, claiming the fee, 
will not be sustained when respondent’s claim is 
merely under a mortgage of the premises,*^® and a 
petition will not lie on behalf of the assignee of an 
insolvent debtor to compel a prior mortgagee of 
the same debtor to bring an action to test the validity 
of the mortgage.*^® Some authorities hold that 
where the adverse claim is merely of a remainder 
or reversion and does not conflict with the peti¬ 
tioner’s possession or right of possession, the case 
is not within the purview of the statute but 


56. Mass.—Orthodox Cong*. Soc. v. 
Greenwich. 18 N.B. 880, 146 Mass. 
112 . 

61 0 J. p 280 note 97. 

B7. Mass.—^India Wharf y. Central 
Wharf, etc., Co., 117 Mass. 604. 

5& Mo.—Daudt v. Keen, 27 fl.W. 

861, 124 Mo. 106. 

61 C.jr. p 290* note 99. 

59. Mass.—^Indla Wharf v. Central 
Wharf, etc,, Co., 117 Mass. 604. 

61 C jr. p 290 note 1. 

60. Mo.—Apperson v, Allen, 42 Mo. 
App. 587. 

61. Pa.—Brewer v, Curtis, 197 A. 
780, 180 Pa.Super. 270—First Kat. 
Bank of BJbensburgr v. Cambria 
County. 61 Pa.Dlst. & Co. 661. 

61 C.J. p 290 note 8, 
ittere layiag* of sewer or drain un¬ 
der surface of grround by respond¬ 
ent is not possession of land preclud- 
ingr relief to petitioner under statute 
since such use, while consistent with 
ownership and ipossesslon, consti¬ 
tutes rather an easement in land.— 
Brewer y. Curtis, 197 A. 780, 180 Pa. 
Super. 270. 


69. Pa.—Spangler v Trogler, 77 A. 
496, 228 Pa 217—Petition of 

Welsh, 18 Pa.Dist. 498, 29 Pa.Co. 
161. 

63. Pa—Brewer v. Curtis, 197 A. 
780, 130 Pa,Super. 270. 

Answer unsupported hy testimony 
Where testimony taken in support 
of answer failed to show any sub¬ 
stance in the claim of defendant to 
have been In possession of the dis¬ 
puted tract at the dlingr of the peti¬ 
tion, court must find whether peti¬ 
tioner was in possession and, if so, 
make the rule absolute.—^Brewer v. 
Curtis, supra. 

64. Ho,—^Benolst v. Murrin, 47 Mo, 
687. 

65. Pa.—Kuntzinger v. Helfensteln, 
10 Pa.Co. 676. 

66. Me.—Allen v. Foss, 66 A. 879, 
102 Me. 163. 

67. Mo.—Colllne Heal Bstate, etc., 
Ajbsoo. V. Johnson, 26 43.W. 190, 12Q 
Mo. 299. 

51 O.J. p 291 note 10. 

68. Mo r-^ortheutt v. Bager, 88 S. 
W. 1125, 182 Mo. 266, 

61 C.J. p 291 note 11. I 
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69. Me —Bmlth v. Libby, 64 A. 612, 
101 Me. 888. 

61 C.J. p 291 note 12. 

70. Mass.—^Tisdale v. Brabrook, 102 
Mass. 874. 

61 C J. p 291 note 13. 

71. Mo,—^Burt y. Warren, 80 Mo. 
App. 832—^Bredell y. Alexander, 8 
Mo. App. 110. 

73. Mo.—Colline Heal Estate, etc., 
Assoc, y, Johnson, 26 6.W. 190, 
120 Mo. 299. 

61 C.J. p 291 note 16. 

73. Mo.—Colline Heal Estate, etc.. 
Assoc, y. Johnson, supra. 

74. Mo.—^Benolst y. Murrin, 47 Mo 
687, approving Burt v. Warren, 35 
Mo.App. 882. 

76. Me.—^Poor r. Lord, 24 A. 698, 
84 Me. 9$. 

76. Mass.—Dewey y. Bulkley, i 
Gray 416—Jaau y. Andrews, 12 
Cush. 186. 

77. Mo.—Meriwether v. Love, 67 8. 
W. 260, 167 Mo. 614. 

61 C.J. p 291 note 22. 
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there is other authority which aclhcics to a contrary 
ruleJS 

§ 114. Proceedings and Relief 

a. In general 

b. Pleadings 

c. Judgment or decree and compliance 

therewith 

a. In General 

There must be strict compliance with the statutory 
provisions In proceedings to compel the bringing of an 
action to try title, and the court should limit Itself 
to a determination of the appropriate Issues. 

Inasmuch as statutes providing for proceedings 
to compel the bringing of an action to try title are 
in derogation of the common law and penal in 
nature, as discussed supra '§ 113, strict compliance 
with the provisions thereof is required^® 

Process. Actual notice is required to give juris¬ 
diction ; notice t)y publication to a nonresident fe not 
sufficientIf the notice is sufficient to apprivSe 
respondent of the nature and purpose of the proceed¬ 
ings, it is sufficient, although not in vStrict conformity 
with the statute.NoncompHanec with a provision 
that the rule to show cause must he served in the 
same niamier as a summons,and that it shall be 
made returnable to a regular term or return day,®^ 
is ground for discharge of the rule. If service on 
respondent is not proved in the manner required, the 
court obtains no jurisdiction.*^ 

Parties Tenants in common may be joined as 
respondents in a petition to compel them to try their 
titles to the land, although their alleged titles are 
several.*® 

Hearing and determination; evidence. Hic stat¬ 
utory proceedings under consicUTation are not for 
the purpose of settling the title to the premises in 


the first instance, but arc merely preliminary to an 
action which respondent may he ordered to bring for 
that purpose,** and, hence, all evidence tending to 
prove ownership in cither party should be ex¬ 
cluded The court wShoiild cotifmo its inquiries to 
the questions whether petitioner is m possession of 
the property, claiming the (‘state or int('rest speci¬ 
fied in the statute,** and whether resiunulent is mak¬ 
ing some claim to the promises advtTse to that of 
the petitioner** The petitioner must establish to 
the satisfaction of the comt that he is claiming title 
to the realty involved;** and a rule on re«]>()ndent 
to bring an action of ejectment will not he nm<le 
absolute where tluTc is nothing to show that p(*ti- 
tioncr is in possession of the projiCTty but the aver¬ 
ments of the petition, denied by the answer.*!- Where 
respondent denies that plaintiff is in possession, lie 
is entitled to have that issue tried before an onler 
is made requiring him to institute a suit to try titb*.** 

Review, A writ of error will not lie. to revit'w 
a judgment making the rule to show cause absolute, 
in the absence of any statute authoriring such writ.** 
Ifowever, such judgment is a final judgineui from 
which an appeal will lie.** Where the parties 
desire to have the U‘gal theory on which the trial 
couit acted reviewed by the appellate court, instruc¬ 
tions or d<‘darations of law should he asked.*® The 
findings of the trial court arc conclusive on appeal 
as far as they involve questions of fact.** ()n review 
by certiorari, the appellate court is not confined to a 
mere inspection of the record, hut may consider the 
opinion of the trial court to ascertain the basis on 
which it acted.**^ 

Costs. If one of the rcsi»ondenl9 files a diaclaim<*r 
founded on a partition of the land belwotui re¬ 
spondents subsequently to the filing of the petition, 
he will take costs only from the date of the an- 


78. PXL—Olark v. Clark, 100 A. 457, 
265 Pa. 574. 

BX C.J. p 29X note 23. 

79. XJ.S—^iroltman v. Now Sorn^y 

Fedorution of Yoxmfr an<a 

Younff Women'fl Uolirew AsA'ns, O. 
O.A.Pa,, XOe F 2d 204. 

60. Ho.-—Do ware v. Wyatt, 60 Ho. 
230. 

61 0.jr. p 291 note 32, 

81. Ho.—Uoen V, McDaniel, 21 S.W. 
913, 115 MO. 146. 

82. I'BL—Sumnia v. Bette®, 4 Ba. 
Dl»t 649, 16 l>a.Oo. 611. 

88* Hoffman v* Now Jerwy 

Federation of Toun® Hen's and 
Toun® Women's Hebrew Aas'ns, 
C.>C.A.Ba., 106 F.2d 204. 

Fa..—8umma v. Bette®, 4 Fa-Dlst 
649, 16 Pa.Co. 611. 


84. Mo.—Itiaains v. Beckwith, 14 8. 

W. 931, 103 Mo» 466. 

6t 0.x p SOL note 36. 

86. Maas.*—Gurney v. Waldron, 137 
Mass. 876. 

86. I>a,—McOuIro v. Ollbert, 150 A. 
735, 102 Fa.Wupor. 25—Flrat Nat. 
Bank of KibennhurK v. Cambria 
County, 61 i>a,Di»tAOo. 661. 

61 0.x p 293 note 61. 

87. Mo.—Northeutt V. Da®er, 33 S. 
W, 1126, 133 Mo. 265, 

51 C.X p 292 note 59. 

88* Mo.—Daudt r. Keen, 27 S.W, 
361, 124 Mo. 106. 

51 0.x p 392 note 62. 

89. MO.—OolUne Real Detate, etc., 
Assoc. V. Johnson, 26 S.W. 190, 120 
Mo. 299. 


00. I'a.—FIunt«ln®er v. lJelf(*n«teln. 
10 Pa.Ca, 576. 

91. Pft.-^trtlcy V. Cobb, tO Un.DiHf. 
1106’-Ilunt^InKcr v. Ibdfcreitidri, 
10 Pn.Oo. 576. 

92. Mo, -Hflbe V. Bhfdpa, 65 Ntw, 27, 
08. X'a.-'‘Davonport v, JoncH, 17 A. 

Oil, 126 I'a. 271, 

04, Pa —Pot it ion of Not ley, 106 A. 

710, 26.3 l»a. 377, 

51 O.J. p 203 note 00. 

98. Mo.—Tlnudfc V. Keen. 27 aw. 
361, 124 Mf). 108—Onmpben v. Al¬ 
len, ei Mo. 531. 

90. Mo.—Ginn v. *Ulmer, 74 A. 035, 
105 Mo. 266. 

61 C.X p 394 note 92. 

97u Pa.—Petitioh of Notloy, 100 A. 
716, 263 Do. 377. 
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swer.®8 Where respondent’s answer that he had 
already brought suit in a federal court is stricken 
as insufficient, and the judgment is reversed for such 
error, the costs accruing after the filing of the an¬ 
swer are properly taxed against the petitioner, but 
those accruing before the answer was filed are 
chargeable to respondent.®® If the original answer 
contains no disclaimer, but respondent is erroneously 
permitted to disclaim by supplemental answer, he is 
chargeable with all the costs including the costs on 
appeal.! 

h. Pleadings 

It Is necessary and sufficient that the pleadings In 
statutory proceedings to oompel the bringing of an ac¬ 
tion to try title set forth facts Justifying the relief 
sought. 

The one actually in possession must make the 
petition, and not his agent or attorney 2 If the facts 
which the statute requires to be alleged arc suffi¬ 
ciently stated, the petition is sufficient, without aver¬ 
ring other facts not expressly required, even though 
it is necessary that they be shown in order to main¬ 
tain the proceeding ® Petitioner's ownership of the 
land need not be alleged, but only that he is in pos¬ 
session and claims the estate or interest specified 
in the statute,^ As to an adverse claim, it is suffi¬ 
cient to use the language of the statute.^ 

Since the statutory proceeding follows the analo¬ 
gies of equity father than law,® the petition need 
not describe the land with the particularity and de¬ 
finiteness required in a writ of entry or other action 
to fry title,but is sufficient if it is definite enough 
to apprise respondent of the land to which the peti¬ 
tion refers.® However, the description contained in 
a petition for a rule to bring ejectment must not be 
so indefinite that it would not support an order 
making the rule absolute.® 


Answer. If respondent appears and claims an in¬ 
terest, he must show cause in his answer why he 
should not be compelled to bring an action to test 
such claim, or he will be ordered to do so as a matter 
of course and, in showing cause, respondent 
should state the facts with sufficient clearness to en¬ 
able the court to determine whether his claim is one 
which could be asserted and enforced in an inde¬ 
pendent action during petitioner's lifetime.!^ Under 
a general denial, the only issue raised by the plead¬ 
ings is that of plaintifPs possession.!^ 

Where the answer to a rule to bring ejectment has 
been inadvertently forgotten by -counsel, without any 
fault of respondent, the court may, in its discretion, 
allow it to be filed nunc pro tunc, if the application 
is made before judgment on the rule and its dis¬ 
closes a good defense;!® and a defendant who has 
filed a motion to dismiss the proceedings for want 
of jurisdiction has been held entitled to additional 
time, after an order denying his motion, within 
which to file an answer.!* 

Wlicre a judgment is the only one that could 
properly be rendered under the original pleadings, 
it IS error to permit defendant to file a supplemental 
answer while the judgment stands unrevoked, and 
render judgment thereon dismissing the petition,!® 
On the other hand, it has been held that the court 
will not refuse to consider a supplemental answer 
because it has not been filed within the statutoiy pe¬ 
riod,!® especially where no objection or exception is 
taken to the filing.!'^ 

Disclaimer. Where respondent in his answer dis- 
■claims all right and title to the land, the case is at 
an end, since the disclaimer itself so filed amounts 
in law to a bar or estoppel against defendant’s claim¬ 
ing any right or title adverse to plaintiff.!® The 
disclaimer must, however, be unqualified.!® 


98. —Gurney v, Waldron, X37 
Mass 376.' 

99. Mo.—^Doware v. Wyatt, 60 Mo. 
286. 

1. Mo —^Murphy v. Do France, 23 
Mo.App. 837. 

2. Fa.—^Farmers', etc,, Mfff. Co. v. 
Goldstine, 4 ra.Co. 428. 

3. Mass.^BlanchaTd v. Lowell, 69 

H4,. X77 Mass. 601. 

61 O.J. p 292 note 42. 

4. Mo.+-JDyer v. Baumelster, 87 Mo. 
134. ' 

8. Me.*—Ginn v* Blxner, 74 A* 636, 
105 286. 

Mo.—Benolst y. Murrln, 47 Mo. 637. 

6. Me.—<sUnn, v. TTlmer, 74 A. 636, 
105 Me. 386. 

7« Me.^—d^lnn t. Ulmer, supra— 


Oliver Y, Look, 1 A. 883, 77 Me. 
685. 

a Mo—Hoes V. McDaniel, 21 SW. 

913, 116 Mo. 146. 

61 C J. p 292 note 47. 

9. US—HolEman v, Mew Jersey 
Federation of Younpr Men's and 
Toung Women's Hebrew Ass'ns, C, 
C.APa, 106 )F2d 204. 

Pa—Metz v, HofCman, 200 A. 182, 
181 Pa.Super, 303 

10. Mo.—Colllne Heal Dstato, etc., 
Assoc v, Johnson, 26 S.W. 190, 120 
Mo. 299. 

51 CJ. p 292 note 48. 

11. • Pa.—Petition of Kennedy, 19 
Pa.Super 482. 

61 C.J. p 292 note 49. 

12. Mo—Murphy r. De Frq»nce, 23 
Mo.App. 887. 


13. Pa.—Birkel v. Rhoad, 18 Pa. 
Diet. 956. 

14. tr.S.— Hoffman v. New Jersey 
Foderatlon of Young Men's and 
Young Women's Hebrew Ass'ns, 
aaA.Pa., 106 F.2d 204. 

15. Ho.—^Murphy v. De France, 23 
Mo.App. 337. 

16. Pa.—OF-rcTTon v. Fetterman, 14 
Wkly.N.C, 480. 

17- Pa.—^Iluntzlngor v. Helfenstein, 
10 Pa Co. 676. 

18. Mo.—Jordan v. Stevens, 66 Mo. 
361. 

Pa.—Lyle v, Kemp, 31 Pa.Co. 663. 

19. Me—Ginn r. Ulmer, 74 A. 635, 
106 Mo. 286. 

61 aJ. p 292 note 56. 
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QUIETING TITLE 


c. Jodgment or Decree and Oompliance There¬ 
with 

The relief awarded to the petitioner where the re- 
epondcnt defaults or falls to bring an action as directed 
consists of a Judgment barring the respondent from 
thereafter claiming any title or right adverse to the 
petitioner. 

A final judgment forever barring respondent from 
claiming any title or right adverse to petitioner is 
proper when, and only when, such respondent, or¬ 
dered to show cause why he should not bring an ac¬ 
tion to try title, defaults in appearance,or, having 
appeared, disobeys a decree to prosecute such action 
to final judgment and a default judgment entered 
without notice to the respondent, although he had 
appeared, is improper.^a Where the petitioner is 
forced by motion of court to take a nonsuit, and files 
the usual motion to set it aside, the court errs in 
sustaining the motion and then entering a judgment 
forever debarring petitioner from claiming any 
rights adverse to respondents^ In a proper case, 
the court may decree that respondent bring an ac¬ 
tion, and that he shall not set up any title acquired 
after the date of the petition but, where it is 
shown on the hearing of the petition that any claim 
made by resiiondent is unfounded, no order should 
be made requiring him to bring suites Under some 
provisions, a judgment may not be entered on a rule 
to bring ejectment until after the rule is made 
absolute.®^ 

fn proceedings of this nature, where petitioner 
avers that he is the owner of a specified tract of 
land, and that respondent is claiming a small portion 
thereof, and respondent in his answer sets up no 
claim, except for the small parcel, it is error for 
the court, after the expiration of the statutory peri¬ 
od after the filing of the petition, to enter a final 
and conclusive judgment against respondent so as 
to cover the whole tract,^^ Where the statute pro¬ 
vides that, if respondent appears and claims title, 


the court shall make such order or decree with re¬ 
spect to the bringing and prosecution of such action 
as may seem equitable and just, the court may, in a 
proceeding by a nonresulcnt, make an ad<litional 
order requiring plaintiiT to ontor Ins personal ap¬ 
pearance in the action to be brought, so as to save 
the costs of publication.28 

Neccs<sity of final judgment. An order making 
absolute a rule to bring ejectment within a specified 
time is not suflicicnt to bar a subsecpient cjtTtinent 
suit, unless petitioner also procures a judgment that 
respondent is in default.2i> 

Dismissal, A proceeding to compel respondents 
to bring ejectment will be dismissed where they con¬ 
cede that petitioner has a life estate in the prem¬ 
ises, and all that could bo deciilcd in an ejectment 
suit is just what respondents concedc.3<> 

Effect of judgment on dlsdamcr, A judgment on 
respondent's disclaimer does not operate as a con¬ 
veyance of any new source of title to pclitioiier.^i 

Compliance, Ordinarily, a respondent ordered to 
bring an action to test his claims may bring any 
appropriate form of action in any cotirt of compe¬ 
tent jurisdiction,32 although it has been said that 
''it has usually been aHsiuned that the action con- 
tcmjdatcd by the statute is a writ of entry, or pos¬ 
sibly an action of tori in the nature of trespasa/^33 
Where a nilc to bring ejectment under the, statute 
is made absolute, after respomlent has appeared and 
answered, the time in which ejectment must be 
brought runs from the date of the or<lcr making 
the rule absolute,34 and if respondent fails to bring 
the action within such time, a writ of ejectment 
filed thereafter, without permission of court, will 
be qnashcd.36 However, it has been held that, if 
the answer is not plainly frivolous or manifestly in¬ 
tended to delay, the court, on a<lju<lging it insutfi- 
cient and making the nilc abstdute, may, if the time 


ao. Pa.—of Notloy, t06 A- 
7ie. 263 P«u 277, 

51 C.jr. p 293 note 72. 

01. Maes.—Orthodox Conir. Soo. v, 
Oroonwlch, 13 N.m 030, 146 Maas. 
112 , 113 . 

51 C.jr, p 293 note 73. 

0S. 1(7,8.—Hoffman v. New Jorsoy 
Federation of Tounfc Men's and 
Tounir Women'll Hebrew Ass'ns, C. 
C.A.Pa.. 106 F.2d 204. 

08. Mo.—^Yankee v. Thompson, 51 
Mo. 234. 

51 aj. p 298 note 74. 

04. Mass.—Slater v. Manchester, 36 
H.F. 310, 160 Moaa. 471. 

08. Mo/—Burt Y. Warren, 30 Mo. 
App. 33X 


06, Pa.—Metis Y. Hoffman, 200 A. 
132, 131 I*a.S«per. 303. 

07. Pa.—Petition of Foster, 51 Pa. 
Super, 224, afUrmed 30 A 319, 343 
Pa. 92, 

08. Mo.—Hoot V. Mead, 58 Mo.App. 
477. 

00. Pa,—Letehford v. Heweea, 14 
PhUfL 108. 

30. Pa.—Petition of Johneon, 25 I*a. 
Hist 819. 

31. Maas—Weld v. Oarko, 95 H.m 
651, 209 Mass. 9. 

30. Mo.—Northeutt v* Barer, 33 8* 
W. 1125, 132 Mo. 265. 

61 aj. p 293 note 80. 
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33. Me.- 8mllh v. Xdhby, 64 A 612, 
tot Me. 338, 343. 

34. Pa.---In re Foster. 39 A. 310, 

243 I>a. 92-First Nat Hank «f 
Kbenabura v, Cambria ciounty, 51 
Pa.I>lHt A 561—Valentine v. 
Valentine, Pom.lU., 9 8rh,Hejr, 253 
—OlaitH Y. 8avlnirii A Trwat Co, of 
Xndianit 23 Weat.UJ, 247. 

aij»ota»ent hronglili hefor* the mle 

is made absolute is timely notwith- 
atandinr more than six months hav e 
elapsed since the service of the orik* 
Inal rule to show oaune why eject¬ 
ment should nut be brought—Metx 
V, Hoffman, 200 A 132, 181 Pa.8uper. 
303. 

38. Pa,—Utley v, Cubb« 48 l^cLSuper* 
484. 
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has expired, allow respondent a reasonable time 
thereafter within which to bring his action.^® 

While the court in which the statutory proceed¬ 
ings are commenced has jurisdiction over respondent 


to enforce its decree, up to and including the ordei 
directing an ejectment suit,®^ such suit need not b€ 
in the court of the original proceedings,®® but may 
be brought in a federal court where respondents arc 
nonresidents.®® 


QUIETUS. A final discharge or acquittance, as 
from debt or obligation; that which silences claims.^ 

In Rhode Island, the name of a process by which 
an administrator may be fully discharged by the 
probate court.® 

QUILIBET. As the first word of maxims as to 
which there have been no recent applications see 51 
C, J. p 296 notes 26-30. 

QUTLIi. The hard, horny part of the scape of any 
feather, which does not bear barbs, and by which the 
feather is inserted in the skin; the calamus as 
distinguished from the rachis. The word 'Squills” 
is appropriate to describe the wing and tail feathers 
of a bird.® 

QUINQUEPARTITE. Consisting of five parts.^ 
QUINQUE POBTUS. The Cinque Ports.® 
QUINTERONES. Iq. the Spanish and French West 


Indies, the issue of a white peron and a quarterone.® 

QUIRT. A rawhide whip plated with two thongs 
of buffalo hide.*^ 

QUIS; QUISQUE; QUISQUIS. As the first 
words of maxims as to which there have been no 
recent applications see 61 C.J. p 298 notes 76, 80-87. 

QUIT. The word ''quit" is variously defined® as 
meaning to abandon;® to leave off or desistto 
release, to discharge;!® to sell.i® 

It is defined with respect to employment in Master 
and Servant § 40. 

QUl TAM. See Qui ante p 4 note 80. 

quitclaim. As a noun, a release or acquittance 
given to one man by another, in respect of any action 
that he has or might have against him; also ac¬ 
quitting or giving up one's claim of titlo.l^ 


36. Pa.—^Petition of Foster, 51 Pa. 
Super 224, aUlrmed 89 A. 819, 243 
Pa. 92. 

37. Pa—Petition of Notley, 106 A. 
716, 2C3 Pa. $77. 

38. Pa—^Petition of Notley, supra 
—T-»etchford v. Dewes, 14 Phlla. 
108. 

39. Pa—Petition of Notley, 106 A. 
71G, 2G3 Pa. 877. 

1. La.—State ex rel. Jones v Ifld* 
wards, 14 So.2d 829, 832, 203 I.ia 
1039. 

2. Mass—White v, Dltson, 4 N.K. 
GOG, 609, 140 Mass 351, 64 iim.S.P 
473. 

3. U«S.—Goodman v. U. S., 2 Ct. 
Cust.App. 112, 115. 

4w Wharton Ii, Lex. 

5. Black L.I). 

See 14 C.J.S. p 1120 note 94. 

6. Ark.—^Daniel v. Guy, 19 Ark. 
121, 181 

7. La.—Miller v. Mecho, 85 So. 491, 
•492, 111 La. 148, 146. 

8 . ‘‘We'bstfr deflaes the word 

so far as it has any appUeatlon to 
our present incLUiry, as follows, *To 
set free as from anything* harmful; 
to relieve or release; to clear; to 
liberate. , . . To release from 
oblisratlon, accusation, penalty, or 


the like; to absolve, acquit To 
discharge, as, an obligation or duty; 
to meet and satisfy ... To 
have done with; to cease from; to 
stop; hence, to depart from, for¬ 
sake; as, to quit work; to quit the 
place; ... to let go; yield; 
surrender.’ And he gives the fol¬ 
lowing synonyms: ’Leave, relin¬ 
quish, resign, abandon, forsake, sur¬ 
render, discharge, requite.* And 
Soule gives in addition, ’desert, for¬ 
swear, caat-oa * It will be noted 
that each of these definitions and 
synonyms, as applied to the aot of 
a person, involves the idea of an in¬ 
tention of the party charged with 
the act to accomplish the result fol¬ 
lowing it. To quit doing anything 
implies an operation of the mind 
whereby the decision Is reached to 
abandon a course of procedure which 
had been thereto followed. The 
term in its common and ordinary ac¬ 
ceptation involves the idea of final¬ 
ity, an ending of the state of, a com¬ 
plete departure from a former 
course of conduct, and would be en¬ 
tirely Inappropriate as characteris¬ 
ing a mere failure or delay In the 
performance of an act. True, such 
failure or delay might be so long 
continued as to give rise to an In¬ 
ference of an intention upon the part 
of the person chargeable therewith' 
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to abandon the future performance 
of the act or contract in question, 
but this merely proves the correct- 
no.<3S of the proposition that the in¬ 
tention of the actor is essentially 
involved in the term ’quit.**'—Lig¬ 
gett V. Bertwell, 198 N.W. 164, 156, 
111 Neb 643. 

9* Neb—Liggett v. Bertwell, supra. 
Pa.—Schotter v, Carnegie Steel Co*, 
116 A. 858, 359, 272 Pa. 437. 
Phrases employing the word as to 
which more recent applications have 
not been found see 61 C.J. p 299 
notes 10-15. 

10. Ind.—Ryan v. State, 81 N.3ffl. 

1127, 1128, 5 lnd.App. 396. 

XL Neb.—Liggett v. Bertwell, 198 
N.W. 154, 166, 111 Neb. 643. 
N.II.—Gordon v. Haywood, 2 N.H. 
402, 404. 

18. Nob.—Liggett V. Bertwell, 198 
N.W. 164, 165, 111 Neb. 643, 
Ooatraotlon of aoqnlt 
' ’’The word ’quit* Is a contraction 
of the word ’acquit,' meaning to dis¬ 
charge.—Sherman v. Sherman, 122 
N.W. 489, 448, 28 SD. 486. 

13. N.H.—Gordon V, Haywood, 2 N- 
H 402, 404. 

14. Black L.D. 

’’Quitolalioi deed** defined see Deeds 

S 8. 



QmTCLAUI—QVOT) 


As a verb, to discluu'go;^^ to release.^® 

QXTITE. Tbo word moans completely, whol¬ 

ly, oniii't‘ly, totally, to a coiisidorable extent or de¬ 
gree 

QUITEENT. Certain esi.abliHliotl rents of the freo- 
liolders and ancient eop.Nholders of niimoi'S are 
denoniiiiated “quitreni.H,” becanse Idiereby the tenant 
goes quit and Tree oC all other aervices.t« 

QXJXTTAITOE. An abbreviation of "acquittance 
a release.^® 

QUIVIS. As the first word of a maxim as to which 
there have been no recent applioationn h('(^ 51 C.J. p 
300 note 37. 

QUOAD. The intiTxlnotoi’y word of 8ev(*ral Tjatin 
phrases employed in the law.^^ 

QUO ANIMO. I/iiiM'ally, "With what intention/' 


74 O.J.S. 

Used Homotimos as a substantive, in lieu of the single 
word "animus,” design or motive.-^ 

QUOD. A T -latiu word iiiiro<lu<Mng vaiious phmses.^S 
Maxims and writs corumeuciiig with the w<M'd "(luod” 
are sot out in the following suixlivisitms. 

Maxims 

Quod non apparot non ost. A maxim numning 
"That which does not appi^ar, <loes not exist 

Quod quisquo juris in altorum statuerit, ut ipso 
oodem jure utatur. A maxim meaning "I^'t every- 
one bo rciiuired to obsiMWt* the law wliieh he has ap¬ 
plied, or caus(‘d to be uppli(‘<l, to anodie-r/*-''^ 

Other maxiuis. "(^uod” lui the first word <»f uuix- 
ims as to which llu're luue been no rc‘eent applica¬ 
tions see 51 O.J. p dOO note *15- p 30-1 note 77. 

Writs 

Quod clorici bonoAciati do cancellaria. A writ to 
exempt a clerk of the ehaneery from (he eontribulimi 


15. H.t).—Shermnn v. Hhi^rman, 122 
N.W^ 420. 442, 23 H.T>. 4«G. 
la N(‘f). llaiiiiard v, Duncan. 112 

K,W, linn. 3r.f». 70 N<‘h 180 . 

61 Ojr. p 200 note 20. 

17. Mo.- 'ttonJln v, Kurn. 173 HAV. 
2(1 70, 87, oni 

''Quite fiu.t" untt>n,vm of "slowly” 
HOC 26 <U.H, {) 763 Uitto (11. 
la mack Iw 1). 

6t 0,j. P :i0« lUito 22. 

IS. Placic UD. 
sa senrascff 

(1) "Qu<m<l n«<*um;" "as re-mrUa 
the Ank, or the rtr.ktw of the thrown." 
- -Trayner T.(‘fT.Max, Ht*e l*'bu*u» 3B 
O.J.a p 826 notes 06 6H, 

(2) "Quoncl hoe;" Ah to thpi; with 

rcHpeet to this; so far as this in 
piirLlcular I« eoneernoti,*-Itlaek L.D. 
"Hoc" cloilncd HOC 40 p 404 

note 7. 

(2) Other phraM<'s eouimenclnif 
with the word "auoaU" hcm 61 C.J. P 
200 note 42. 
ai. mack X^,JX 

as. Fhvatca 

(1) "Qiifwl blUa cassetur.” TJ tar- 
ally, “Tlmt the hiU Im mmahed." 
The common-law form of jurtKincnt 
sustalninic a plea In abatement, 
where th« proeci»dlna i« by bill, that 
Is, by a capias inst^taa of by orig^ 
inal writ—'Z^laok L,X>. 

(2) ‘♦Quod oomputiit," Xiitwally. 
"That hs aocount."—lilack ^.I>. as 
one of tho two judgments In an ac¬ 
tion of account sss Aoccuntimr 6 0. 

(8) "Quod cum." ITor that where¬ 
as.—Black L.D. As a form of In- 
troduainf matter of inducement in 
certain actions see Pleading 6 70. 


(4) "Quod eat Htno die." T.ltt*mUy, 
"Thai ho «o without day." Mlitek 
r^.D. nub verb "Hlne," An the old 
fi^nn of a Judgment for defendant 
nee Judgments 4 62 <% 

(fi) "tjuiid fult concohimm." Lit¬ 
erally, "Which was gninted." A 
phra.Mo In the reports, idgnlfylnit 
that tm argument or point made wan 
e<ai<‘eded or aeuules<*cd in by tho 
court. - {Hack {*r>, 

(0) "Quod Junau." In the civil 
law, tho name of an action given ft* 
one who had contracted with a s<m 
or slave, by order of the father or 
mmi(f»r, to compfd such fathc*r or 
inast(*r to ntand to tho agreement, 
-^lllneit 

(?) "Quod natura omnia luilmalla 
docuL" idtorally, "That which na¬ 
ture has taught to all ntilmalK." 
This is tho clvU-law dedultUm of 
the law of nature,-• Trayncr Leg. 
Max, 

(8) "Ciuod non fult negntum." 
TdtemUy, "Which was not denied," 
A tdirnne found In the old reports, 
signifying that an argument or 
propofdtIoA was not denied or eoii- 
trov(*rted by the court.—Plaek r..O, 

(9) "Quod noto,” Literally, 
"Which note; which mark," A re- 
XUirter'B note in the old hoolcs, di¬ 
rect Ing attention to a <poiut or rule. 
—Black UD. 

(10) "Quod partes repinoltent” 
Tdterally, "That the xiartles do ro- 
plea<i." Tho form of Judgment on 
awerd of a roploader. —lUaok 

(11) "Quo partitip flat" Literal¬ 
ly, "That partition be mads."—Black 
L.D. As tho name of the Judvinont 
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In a milt for xmrIUlon see Partition 
9 116. 

(12) "Quod permlitat prtmtenere," 
LlteriiUy, "That he permit to nhate." 
- -Ulnek L.D, Mee NulMoneert 4 102. 

(12) "Quod pnmtrnvit" nee Nul- 
iume4»s 4 10.7. 

(14) "Quod reeuporet." tdteriilly, 
"That lie recover." The oriliimry 
form of judsmentii for plsInMfT In 
iietlons at law. Itlcek L.D, 

(IR) "Qu(ui nl contlngHt." Llternl- 
ly, "That If It hnppeiio." Markey v. 
Muilth, 16 N.K,:*d 20. 22, 20t Mm a. 
(M, ]« 2V4, Am prtiper worrls 

by whbdi a t-oiiditional eotiUe is cre¬ 
ated by det'd nee Deed:t § 141 a, 

(1(1) "<iuod vide," TJternltv, 
"Which nee." A direct ton to tlie 
remhT to lo(»k tti iinf»tht*r part of the 
book, or to another bi»uK, then* 
panual, ft>r further Informfitlon.' ‘ 
libP’k I<,D, Abbreviated "tpv." nen 
I tl.J.rt, p 276 note 6. 

(17) "Quod volult mm dixit." Lit* 
orally, "Wlmt he intended he did net 
nay, «»r ♦*Kprenn." An iinnwer some- 
tlinen made In overruling an argU’ 
ment that the lawmaker or testator 
meant no and no. ina<*k 

fit}* Peloubet Leg.MaX* 

AppUsd in 

U.^.—The (Hara, K.T., 103 tr.«. 2U0. 
202. 20 L.Md. 146 Pfeifer Oil 

Transp. Oo, v. Tho Ira », Itunhey, 
C.O.A,N.Vn 120 K.2d 606, 607, 

61 0.jr. p S02 imtii 16 la], 

2ML Ln,--Tlroult v. Tturton-Hwarts 
Oyproim (3o., 110 So. 460, 401, 402, 
162 La. aio. 
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toward the proctors of the clergy in parliamonir, 
etc.25 

Quod clerici non eligantnr in of&cio haJlivi, etc. A 
writ winch lay for a clerk, who, by reason of some 
land he had, was made, or was about to be made, 
bailiff, beadle, reeve, or some such oflicer, to obtain 
exemption from serving the office. 

Quod ei deforceat. In JSnghsh law, the name of a 
writ given by the Statute o£ Westnunstci TI, 13 
Edward I chapter 4, to the owners of a particular 
estate, as for life, in dower, by the curtesy, or in 
foe-tail, who were barred of the right of possession 
by a locovery had against them through their de¬ 
fault or nonappearahee in a possessory action, by 
which the right was restored to him wlio had been 
thus unwarily deforced by his own dofault.27 

Quod pemittat. Literally, “That he permit/^ In 
old English law, a writ which lay for the heir of 
him that was disseized of his common of pasture, 
agaiilst the heir of the disseizor.^ ^ 

QUO JUEE. In old English practice, a writ which 
lay for one that had land in which another claimed 
common, to compel the lati.er to show by what title 
ho claimed'it.2J> 

QUO MENUS. A writ on which all proceedings in 
the court of exchequer were formerly grounded.^® 

QUONIAM ATTAOHIAMENTA. Literally, “Since 
the attachments.^' One of the oldest books in the 
Sc|otch law, so-called from the two hist words of 
the volume.^1 

QUO; QUOCUMQUE; QUODOUMQUE; QUOD- 
CUNQUE; QUODQUE; QUOMODO. As the first 
words of maxims as to winch there have been no 
recent applications soo 51 C.J. p 300 note 44, p 301 
notes 60, 67, p 303 nolo 50, i> 304 notes 79, 80, p 
305 note 82, p 306 noto 21. 


QUORUM. The word “quorum," now in common 
use, is from the Latin,3 2 and has come to signify such 
a number of tho officers or members of any body as 
is competent by law or constitution to transact busi¬ 
ness ;33 sTich a number of an assembly as is compe¬ 
tent to transact its business ,*34 such a number of 
the members of any body as is, when duly assembled, 
legally competent to transact business;36 such a 
number of a body as is competent to transact busi¬ 
ness in the absonco of the other mcmbers.36 The 
quorum of a body is an absolute majoiity of it un¬ 
less the authority by which tho body was created 
fixes it at a different numb6r.37 The idea of a 
“quorum" is that when that required number of per¬ 
sons goos into a session as a body the votes of a 
majority thereof are sufficient for binding action.® 8 
Thus tho word “quorum” implies a mGoting,®^ and 
the action must be group action, not merely action 
of a particular number of members as individuals.^® 

The term “quorum” is treated in Parliamentary 
Law § 6 b and Officers § 109. It is also treated in 
various other connections throughout this work, par¬ 
ticular reference being made to tho indexes to the 
titles Corporations and Municipal Corjiorations. Sec 
also the C.J.S. titles Associations § 18 o, Courts § 
183, Grand Juries § 38, and States § 38, also 69 
C,J. p 92 notes 6-8. Por other particular applica¬ 
tions and specific uses of tho term consult the De¬ 
scriptive-Word Index. 

Maxim, “Quorum” as tho first word of a maxim 
as to which there have boon no recent applications 
see 51 C.J. p 305 noto 86. 

QUOT. Onc-twentieth part of tho movable es¬ 
tate of a person dying in Scotland, ancioutly duo to 
tho bishop of tho dioccso wherein lie had residod.^^- 

QUOTA. A proportional part or share; tho pro¬ 
portional part of a demand or liability, fulling on 


25. Black Ii.D. 

26 . Black Ii.D. 

27. Black L D. 

28. Black L.t>. 

29. Black L.D. 

3a Black Li.D. 

31. Black L..D. 

32. Colo—Snider v. Rinehart, 81 P. 
716, 718, 18 Colo. 18. 

Anoient use 

*'It was anciently used In the com¬ 
missions by which the king of Great 
Britain designated certain Justices 
* 30 intly and severally to keep the 
peace, land any two or more of them 
to inquire of and determine felonies 
and other misdemeanors. In which 


number some particular Justices, or 
one of them, are directed to be al¬ 
ways included, and no buHincHS to 
be done without their prcson<‘e.' The 
persons so designated as cssontfal 
to the transaction of business wore 
called ‘Justices of tho quorum.' "—■ 
Snider v Rinehart, supra 

33. Cal—People v. Dale, 179 P.2d 
870, 873, 79 CaUApp 2d 370. 

Colo—Snider v. Rinehart, 31 P. 716, 
718, 18 Colo. 18. 

WVa—West v. Stephenson, 161 S. 
H. 868* 856, 108 W.Va. 646. 

34. N M.—^Lyons v. Woods, 21 P. 
346, 863, 5 N.H. 827. 

35. K.Y.—^Application of McGovern, 
61 N.B 2d 666, 667, 291 K.7. 104— 
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Application of M<‘Oovorn, 44 N.T. 
S.2d 132, 137, 180 Mjhc. 608. 

36. Miss—Slush V l^atterson, 29 
So 3d 311, 201 Miss 113. 

37. N.7.—Application of McOovorn, 
44 N*YS2d 132, 137, 180 Misa 608. 

Quorum of four-member body is 
three 

N*.Y,—^Application of McGovern, 61 
NEI2d 660, 667, 201 N.Y. 104. 

38. N.Y.—renlntondl v. Kenton Ho¬ 
tel, 60 NB.2d $29, 831, 832, 204 
N.Y. 112. 

39. N.Y—^Application of McGovern, 
61 N.E).2d 666, 667, 291 N.Y. 104. 

4a N.Y.—Application of McGovern, 
supra. 

41. Black li-D. 



QUOTA—QUOXISQUE 74 O.J.S. 


each of those who are colloctivoly lesponsiblo for 
the whole.*2 

QXTOT AETI0I7LI TOT XJBELliI, As many points 
of dispute as hbels.^^ 

QUOTATION. A word capable of different mean¬ 
ings according to the connection in which it is 
used;'^^ and it has been variously defined as meaning 
the production to a court or judge of the exact 
language of a statute, precedent, or other authority, 
in support of an argument or pioposition ad¬ 
vanced the transcription of part of a literary 
composition into another book or writing;^® a state¬ 
ment of the market price of one or more commodi¬ 
ties,or the price specified to a correspondent; 
notation or enumeration.^® 

Quotations from copyrighted works may or may 
not constitute infringement as discussed in Copy¬ 
right and literary Property § 105. 

QUOTE. To name as the price of an article; to 
name as the price of stocks, produce, etc.; to name 

4a. Blacken. 

Quota immlsrani» see Aliens ] 84 c. 

43. Tray nor Ijotf.Mnx, 

44. TQnir.—lioycr v. Puke, U®06] 2 
Ir. C17, 624. 

a^htases mnploylnir the word nn to 
which more rooent lulJvullonHonH 
have not horn found suo 61 C.J. p 
806 notes 2. 8. 

45- mark un. 

46. Black Ul>. 

47. Black L.D. 


the current price of; to state as the price of moi> 
chandise.5® 

QUOT GENERATIONES TOT GRADUS. Titorally, 
many generations, so many degr(»e,s/' In regu¬ 
lating intestate movable sucoe.ssion, the neaniess of 
degree in rolatioiihip is very important, the nearest 
of km excluding all who ar<» more remote, unless 
they have the privilege of I’cpresentation.®! 

QUOTIENS. As tho first word of maxims as to 
which there have been no recent applications see 61 
C.J. p 305 notes 11,12, 

QUOTIENT VEiRDIOT, In criminal prosecutions 
see Criminal Law § 1374, and in civil actions boo 
the CJ.S. title Trial § 472, also 64 C.J, p 1035 note 
25- p 1037 note 37. Boo also the index to the title 
New Trial* 

QUOTIES. As the first word of maxims as to which 
there have be<*n no recent appUcatiouH see 51 C,J. p 
305 note 14 p 300 note 19. 

QUOUSQUE. Ilow long; how far; until.®® 

op. Assoe., 278 P. 1026. 1030, 100 Cal. 
App. 126. 

To qnot* proptxty mesnn nottUnsr 
more than to offinr It and io ntate 
tho pHro liffktKl.- Uulx v. Klshm'a 
Pharmary, lrfa.App., 37 i9e,2a 720, 726. 

51, Trnyni*r 

sa. BiHok T*.r>. 

Prohibitory writ uuounuuft ace pro- 
hlhlthm i X. 

Xa old coav«yaao«» It Is urtf«d as 
a word of llmtUttoA*«>^Black L.0* 


4a Black 

40. Knf 7 ,— Boy«*r« v. t>ukc, [10063 2 
Ir. 017, 024. 

SO. Out.—jr<dmston v, Xtoircrs, SO 
Ont. 160, 166. 

61 C.X p 806 notes 6-3. 

Qudtlmr list seo 64 C.XS. p 032 
note 0. 

**AM of the dlotiohorlss , , . 
concur that the dcihiitton of tho 
term *<iuot(Hr Is to name or give tho 
<mrr*u»t market price.*^--KlnKa (boun¬ 
ty I'acklns Co. v. Suuiand Salos Co- 
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QUO WARRANTO 

This Title Includes writs of quo warranto and proceedings by information or action in the na¬ 
ture of writs of quo warranto to try title to offices, franchises, etc.; nature and scope of the remedy in 
general; grounds of such writs or proceedings and defenses thereto; to and against whom and as to 
what offices, franchises, etc., they are allowed; jurisdiction over and proceedings on such writs, infor¬ 
mations, or actions; judgments and enforcement thereof; review of proceedings; and costs in such 
proceedings. 

Matters not in this XMle. treated elsewhere in this work, see jOeserlptiye-Word Index 

Analysis 

L DEFINITIONS, NATURE. AND GROUNDS, §§ 1-16 
n. JURISDICTION, PROOEEDINaS, AND RELIEF, §§ 16-52 

Sub-Analysis 

I. DEFINITIONS, NATURE, AND GROUNDS—p 174 

§ 1. Definitions, origin, and development of remedy—^p 174 

2. Form and nature—^p 177 

3. - Civil or criminal—^pl79 

4 - Exclusiveness of remedy—^p 179 

5. Power of legislature to abolish or change—^p 183 

6. Propriety and grounds of remedy in general—^p 183 

7. Unlawful holding or exercise of office '—p 187 

3. -Existence and nature of office in general—188 

9, -Office in private corporation—^p 191 

10. -Possession and user of office—192 

11. - Particular grounds—^p 193 

12. Exercise of corporate existence or franchise—^p 196 

13. - Public corporation—^p 196 

14. -Private corporation—p 198 

15. Existence and adequacy of other remedies—200 

n. JURISDICTION, PROCEEDINGS, AND RELBEF—p 202 

§ 16. Practice and procedure generally—p 202 

17. Conditions precedent in general—^p 202 

18. Consent of attorney general or prosecuting attorney—p 203 

19. Leave of court—^p 205 

20. -Necessity—205 

21. -Application for leave and proceedings thereon—^p 206 

22. Time to sue, limitations, laches, and estoppel—^p 211 

23. Defenses to, and abatement or dismissal of, proceeding— p 214 

24. Jurisdiction and venue—p 218 

25. Plaintiffs, petitioners, and relators—p 220 

26. -Government or people—^p220 

27. --Attorney general or prosecuting attorney—^p 220 

28. -Private persons—^p^2 

29. --— Corporations or associations—^p223 

30. -Depending on purpose of proceeding—p 223 

31. -Joinder—230 

See also descriptive word index in the back of this Volume 
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§ 1 QUO WABBANTO 

n. JURISBIOTION, PROOBEDINaS, AITD REUEF—Continuod 

§ 32. Defendants or respondents—^p23l 

33. Intervention and substitution of parties—234 
3^. Process—23S 

35 . Pleading'—p 236 

36 -Mode and form in general—p 236 

37. - Infonnation, petition, or complaint- p 236 

3H, - Hca or answer—^p 24 I 

39. -Replication, reply, ainl subsequent pleadings p 218 

40 -Motion or demurrer—p 240 

41. -Amended and snppleineninl plea<lings p 253 

42. -Issues, proof, and vaiiauco — p 254 

43. Evidence—p 256 

44. qviai—p 262 

45. - Scope of inquiry and powers of court- p 2(>2 

46. -Mode and conduct of ii ial- p 2t>6 

47. New trial or rehearing ■ p 2()8 

48 Judgment and oiifoicement thereof p2o8 

49. - Scope and extent of relied p2ro 

50. - KtTeet and enforcemieiil p 273 

51. Appeal and on or- p 277 

52. —p 270 

See also descriptive word iiules in the buck of this^ Volume 


I. DEFINITIONS, NATDRB, AND ORODNDS 


§ 1. Definitions, Origin, and Development of 
Remedy 

a. In general 

b. Writ of (jut> warranto 

c. Infonnation in nature of <iuc) warranto 

d. (‘onstilulional and statutory provi¬ 

sions generally 

e. Syiamyinous use of terms 

a. lu Chmcral 

Ouo warranto t« a proocectlnfl to dotormlno tho rtflht 
to the oxf*rci«o of a frnnchlno or ofneo and to oiifit the 
holder If hie claim le not well founded, or if he hne for* 
felted hie rtaht 

1« Gfi.-—Corpne Juris cited in Pat¬ 
ton V Miner, 8 H.KSd 7K7, 774, 100 
CJa. 120. 

K.V.- 8mi(h V. milon, 44 N.Y.S.Sd 
710, 207 App.t>lv. 20. 

Utah.—Oowus JtiHs quoted In 
ex rel. Stain v. (IhriMtenHoa, 35 
U 775, 813, 84 Utuh 185, 

$1 P 300 note X. 

Otaiev deftoUtlons 

(t) Quo warranto In a writ of in¬ 
quiry reculrlnK- of respondent war¬ 
rant or authority for acta about 
which a complaint Is made.-—People 
V. White Clrcte League of America* 

07 NJD.2d 811, 408 Ul. USA 


Hut) warranto iu its brr»adest semse is a proceeding 
to detenuiue tbe right to the tise or exercise of a 
franebise or otltre and to oust the hoUler frtnn its 
enjoyment, if his rlaiin is not well f<mnde<l, or if 
be has f<»rfeit<‘(l his right to enjoy tlie privilege.^ 
'('be term ^*quo warranto pri>eeedings^' i.s similarly 
defined," 

Distincimis, ijm warranto has been distin¬ 
guished from other proeeetbiig.s.3 

b. Writ of Quo Warranto 

The writ of quo w.trrAnto iv one of the most ancient 
And ImportAOt writs known to the cpnirnon law. It has 
been cbtoleto In Snqiand for centuries. 

T**x, HUfUrn v. Htnte, 345 H,W. 
520, tt2 Trx. «1, 57. 

51 O.J. S) 300 note 2. 

3, Term," Mfirrhion v, CVewn, 237 II, 
\V,2d 1- Htnte ex rrl. llryntU v. 
Maxwell, 224 aW.Sa 833. 180 TeWn. 
187- ’8tate i*x rel. Howell v. Men- 
Hlnir, 323 fl,W.2d 13, IK« Tenu, «84. 
Quo wnrmnto dtnttnirutnhed friuti: 
'lOlsetlon oouttttil sen Idleotionn f 1 
J (3). 

. Injunction see Injunctions f 00 . 
Judicial prooemllnir for removal of 
ofheer see omtnrrs I 87 a 
Mandamus sea Mandamus I I. 


<3> Quo wnrninto Is a dt’innnd 
made throusrU Htnte by Mornn iiuhvlti- 
uiil to show !»y whet rbfht an Indi¬ 
vidual or eorrwrttUon nxr*reOs5s a 
franehlsw or prIvUoiro bclcmKlnsr to 
state, which iiccordlnt; to law« of the 
land they cannot leinUly cxereine ex¬ 
cept by virtue of A srant or author¬ 
ity fr<»m slate,'-'People v. VtlUte Glr- 
ole Lo<^ue of America, supnu 

(8) Additional dednltlona.-' Mtate 
ex rel. Iwandis v. S. H. Kress A Co.; 
155 So. 828, 115 ITta. 180*-^! aj. p 
835 note 1 M. 
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QUO WARRANTO 


The writ of quo warranto is an ancient^ common- 
law,® prerogative® writ and remedy. Indeed, it 
IS one of the most ancient'^ and important® writs 
known to the common law. The ancient writ was 
in the nature of a writ of right for the king, against 
him who claimed or usurped any office, franchise, or 
liberty, to inquire by what authority he supported 
his claim, in order to determine the right, or, in the 
case of nonuscr, long neglect, misuser, or abuse 
of a franchise, a writ commanding defendant to 
show by what warrant he exercised such franchise, 
never having had any grant of it. Or having for¬ 
feited it by neglect or abuse.® 


§ 1 

The writ has been obsolete iii England for 
centuries,!® having been abandoned probably because 
of the length of its process^! and the nature of the 
judgment.!® The old writ of quo warranto, it has 
been said, was never in force in the United States.!® 

c. Information in Nature of Quo Warranto 

The ancient writ of quo warranto was succeeded by 
an information in the nature of quo warranto which vyas 
also employed to try the right to an offlee or franchise. 

I 

The ancient writ of quo warranto was succeeded 
by an information m the nature of quo warranto,!^ 
which, while differing in origin,!® form,-and pro- 


4. us —State of Tenn., by Wolfen- 
barfter, cx; rel. Atchloy v. Xaylor, 
CATonn, 169 F.2d 626. 

Or—Corpua aturls cited in State by 
Ha^glund, ex lol. Security Savings 
Sc Trust Co. V. School Diet, No. 9 
of Tillamook County, 36 P^d 179, 
181, 148 Or, 273. 

Utah—Corpus Juris <iuoted in State 
ex rel, Siam v China to nson, 36 P. 
2d 776, 813, 84 Utah 186. 

51 C J. p 309 note 6. 

5. U.^,—State of Tonn, hy Wolfon- 
barfyor, cx rel At<'h1t»y v, Taylor, 
O.A,Tonn., 169 F.2d 626. 

Pla—State ex rel Landis v. Prov- 
att 148 So. 578, 110 Fla. 29. 

N.Y.—Smith V Dillon, 44 N.T S.2d 
719, 267 App,niv, 39. 

Or.—'State by Ilaai^lund, ex rel. Se¬ 
curity SavinpTH Sc Trust Co. v. 
School DlsL No 9 of Tillamook 
County, 36 P.2d 170, 148 Or. 273 

Utah—State cx rel. Stain v, Chns- 
tonsen. 35 P.2d 776, 84 Utah 185 

51 C.jr. p 309 note 6. 

6. U.S.—Johnson v. Manhattan Tty 
Co., N.Y., 63 S.Ct. 731, 289 US. 479, 
77 L.Fd 1331. 

Ill.—^People V. White Circle League 
of America, 97 N.M 2d 811, 408 
Ill. 664—Adair v. Wmiarns, 05 N 
K2d 346, 407 Ill, 309—^Teoplo ox 
rel. Paxton v. Bloomington Ceme¬ 
tery Ass*n, 187 N.E. 456, 863 Ill. 
584. 

N X—Pellecchia v Mattia, 193 A. 
910, n8NXLaw612. 

N M —Territory v. Ashenfeltor, 12 P 
879, 886, 4 N.M. 86 

l>a.—Comnionwt^alth v Keystone 
Pipe Lino Oo., 24 ra.DlBt. Sc Co. 
400, 39 JDauph*Co. 1. 

7. Utah,—State ox rel. Stain v. 
Christensen. 85 P.2d 776, 84 Utah 
186. 

51 C.J. p 309 note 7. 

AS andeut as common law itself 

Pa—Commonwealth v. Wherry, 162 
A. 846, 302 Pa. 184. 

Origin and early use 

Ky-M3ommonwealth v. Kentucky 
Jockey Club, 88 SW.ad 987, 238 
Ky 789. 

Mtnn.—state ex rel. Young v. Village' 


of Kent, 104 NW. 948. 96 Minn 
265, 1 L.B,A„NS, 826, 6 Ann.Cas 
906. 

NY—Smith V Dillon, 44 NYS2d 
719, 267 App.DiV 30 
Or—State by Hagglund, ex rel. Se¬ 
curity Savings & Trust Co v. 
School List. No. 9 of Tillumook 
County, 86 P2d 179, 181, 148 Or 
273. 

61 C,J (p 309 note 7 [a]. 

8. Colo.—^People v Londoner, 22 P 
764, 13 Colo 303, 6 L It A 444 

Utah—State ex rel Stain v Chris¬ 
tensen, 36 P.2d 775, 84 Utah 185 

9. Ala—Corpus Juris cited in Bir¬ 
mingham Bar Ass'n v, 1 hi Hips 
Marsh, 196 So. 726, 732, 239 Ala 
650. 

Fla—State ex rel. Landis v. Provatt, 
148 So. 578, 110 Fla. 29—State v 
Markle, 142 So. 822, 107 Flo. 742 
Ill.—People ex rel Ray v. Lewistown 
Community High School List No 
241, 67 N.Kad 486, 388 III. 78— 
Rowan v. City of Shawneetown, 38 
N,H.2d 2, 378 III. 789. 

Kan —Corpus Juris cited in State v. 
Perkins, 28 P.2d 766. 768, 138 Kan 
899. 

N.Y.—Smith V. Dillon, 44 N.YS,2d 
718, 267 App.Dlv. 39. 

Or,—State by Hagglund, ex rel Se¬ 
curity Savings Sc Trust Co. v. 
School List No. 9 of Tillamook 
County, 36 P.2d 170, 148 Or. 273. 

61 CJ. p 309 note 9. 

Quo warranto was defined by 
Blaokstone (3 Commentaries p 262) 
to bo *‘in the nature of a writ of 
right for the King against one who 
claims or usurps any onicc, franchise 
or liberty, to inquire by what au¬ 
thority he supports his claim, in or¬ 
der to determine the right*' 

Fla,—State ex rol Landis v, Provatt, 
148 So. 578, 680, 110 l^a. 29—State 
ex rel Vetkins v. r'ernandoai, 143 
So 638, 639, 106 Fla. 779. 

Mo.—State ex inf. McKittrlck v. 
Murphy, 148 S.W.2d 627, 630, 847 
Ho. 484. 

10. Fla,—State ex rel. City of St. 
Petersburg v. NoM, 154 So. 214, 114 
Fla. 175. 


Md —Hawkins v. State, 32 A. 278, 81 
Md 306 

Old—Jarman v Mason, 229 P. 469, 
400, 102 Okl 278 
61 C J p 310 note 10. 

Substitution of information in nature 
of quQ warranto see infra subdivi¬ 
sion c of this section 
11- .Or—State v. Scngstackon, 122 
P 292, 61 Or. 465, Ann.Cas.l914B 
230. ’ 

61 C J p 310 note 11 
12 . Mum—State v Kent, 101 N.W 
948, 9G Mmn. 266. 1 L.RA.rNS, 
826, 6 Ann Cas 905. 

Or,—State v Seiigstocken, 122 P 
292, 61 Or 466, AnnCiR.l914B 230. 
ConclusivcncRs of ancient common- 
law writ see infra § 50 

13- Tenn —Slate v. McConnell, 71 
Tenn. 332—State v. Wright, 10 
Hi'lsk. 237 

61 CX p 311 note 80 [b] (1). 

Xu Kentucky 

It ha.«i been stated that ‘*both the 
writ of quo warranto and a writ of 
HCire facias were pnrt of the Ken¬ 
tucky law bolore 1864, having come 
to UR with the law of Mngland."— 
OommonwoaUh v. Kentucky Jockey 
Club, 38 aw.2d 987, 1005, 238 Ky, 
739. 

14k Ala.— Corpus Juris cited in 
Birmingham Bar Asw'n v Ihlllip« 
Sc Marsh, 196 So. 726, 732, 239 
Ala. 660. 

Fla.—^State ex rel. City of St Pe¬ 
tersburg V. Noel, 164 So. 314, 114 
Fla. 176. 

Ill,—^Rowan v. City of Shawneetown, 
38 N.113.2d 2, 878 111. 789. 

Mo.—State ex Inf MeKlttrick v. 
Murphy, 148 S-W‘.2d 627, 347 Mo, 
484. 

61 C.J. ip 310 note 16. 

Statute of Anne, 9 Anne c 20, set 
out. 

N.M —Territory v. Ashenfelter, 12 
P. 870, 888, 889, 4 N.M 86. 

Tenn.—State v. Standard Oil Oo, 
110 S.W, 665. 678, 120 Tenn 86, 
affirmed 30 S.Ct 643, 217 U.S. 413, 
64 L.Eld. 817. 

18. Del.—brooks v. State, 70 A 790, 
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§ 1 


cedure from the ancient writ, was likewise of a ’ 
prerogative character^® and was employed for the 
same purpose, namely, to try the right to an office 
or franchisc.l^ 

Under the principles considered in Common Law 
§ 11 et seq, in some jurisdictions the action in the 
nature of quo warranto, in the absence of statutory 
modifications, is a common-law remedy, its office and 
scope depending on the use and limitations au¬ 
thorized by the common law and statute laws of 
England, as they existed as of the date that they 
were adopted, by the laws of the state but the 
common-law information in the nature of quo 
warranto never became a part of the law of other 
jurisdictions,!® 

d. Constitutional and Statutory Provisions Gen¬ 
erally 

In various Jurisdictions constitutional and statutory 
provisions govern and regulate the remedy of quo war¬ 
ranto or proceedings In the nature thereof. 

In various jurisdictions there arc constitutional, 
code, or statutory provisions adopting, defining, or 


regulating the remedy of quo warranto, or proceed¬ 
ings in the nature thereof, and in some states the 
code or statutory provisions have abolished both the 
writ of quo warranto and the information in the 
nature of quo warranto and substituted an action or 
statutory proceeding therefor.^® In some jurisdic¬ 
tions the statutory substitute for the common-law 
remedy was enacted to avoid the result of that 
remedy and to eliminate the cumbersome method of 
the common-law practice by affording relief through 
the form of a simple ordinary action,®! but in other 
jurisdictions it has been held that the fact that the 
statutory proceeding is in lieu of the ancient com¬ 
mon-law writ does not alioHsh the remedies for 
which that writ was created®® and that statutes pro¬ 
viding that the remedies formerly attainable by the 
writ of quo warranto and proceedings by informa¬ 
tion in the nature of quo warranto may be obtained 
by civil action do not abolish the former remedies, 
but simply provide a cumulative, rather than an ex¬ 
clusive, remedy.®® 

At any rate the .substance of the remedy remains 
the same under the statutory provisions,®'* although 


26 Pol. 3, 51 UR,AmN.S., 1126, Ann, 
CaH.10ir»A 1132 
51 OJ p 310 note 37, 
le. Ala.—UlrminKhnm Itur Awfl’n v, 
T^hmipH & Marsh, IOC Bo. 726, 230 
Ala. 650. 

5t *C.J. ip 310 note 20. 

Information as olvll or criminal 
sec Infra 9 3. 

Jurlseietlon and ploadinpr on infor¬ 
mation Infra §§ 24, 36. 

17- Ala.—Jllrminfflvtm liar Ass’n v. 
X>hilUp8 ^ Marsh, lOG Bo. 725, 239 
Ala. 050. 

61 C.J. p 3X0 note 21. 

la Fla-^tato ox rol. X^andls v. 

Provatt, UH Bo 678. 310 JHa. 2$. 
61 C.X p 310 note 25 FaJ. 
Conwtltutlonal and Hiatulory provi¬ 
sions 800 Infra suhdivlHlon d of 
this stictiott and infra S 6. 

19- Tonn.—Btato v ‘Standard Oil 
Co.. 110 R.W. 665, 120 Toim. 86. 
anirmod 30 eot. 643, 217 U.B. 413, 
64 li.IOd. 817—State v. McConnoll. 
71 Tenn. 832. 

61 0.x p 331 noto 30 CbJ (1). 

3C& itfCavyland 

The Information In the nature of 
quo warmnto Iw not, In the ahscuct* 
of statute, used, a» In the coho of 
public oiUoers.—Soper v, Jones, 187 
A. 883. X71 Md. 643—irawkins v. 
State, 82 A- 278, 8X Md. 306. 

sa U.S,—iPcoplo of Puerto Rico v. 
Rubert HermonoH, Inc., 3?uerto Ri¬ 
co. 60 S.Ct. 699, 309 U.S. 543, 84 
Um. 916 . 

Ala.—Baxter v. State ex rel. Metcalf, 
9 6o.2d 119, 243 AM. 120. 


Ariz.—'State ex rel. Sullivan v, 
Moore, 64 r. 2 d 809 , 49 Ariz. 61 . 

Oal.—Veople ex rcl. Attorney Cenoral 
V. A««oclation, 24 1 >. 277 , 84 Oivl. 
114 , 12 r 4 .U.A. 317 . 

Colo.—^l^eoplo <‘x rel, ttoKers v. TiOl- 
ford, 79 1 ^ 2 d 274 , 102 Colo. 284 . 

D.C.—U. S. ex rel. Kool v. (iarmociy, 
148 F. 2 d 684 , 80 TT.S.App.D.C 58 

Ga.—Conley v. Brophy, 60 S.Ifl, 2 d 122 , 
207 Oa 30 , 

in.—Adair v. Winiams, 96 Wr,TC, 2 d 
346 , 407 Ill. 309 --'I>eople ox rel. 
-SandlxT^^r v. Crabs, 26 Nr.lfl.2d 49 * 1 , 
373 III. 423 —iVoplo, by K(*rm*r v, 
TTnitocl Medical Bt‘rvloo«, 200 N.IO. 
167 , ,302 III. 442 , 103 A.UU. 1220 . 

Ky,—Uii'hardson v, c\»ttimonw«‘aUh, 
by Meredith, 122 S.W, 2 d 156 , 275 
Ky. 480 —Jenkins v. Oonwleton, 45 
,B.W. 2 d 456 , 242 Ky, 46 . 

Miss.—(yKixi-l V. Fairley, 200 So. 722 , 
IDO Miss. 060 . 

Mo.—Htato ex Inf. M<*Klttrick v, 
Murphy, 148 S VV’. 2 d 637 , 347 Mo. 
484 . 

Neb.—State ox rel. johnsem v. Con¬ 
servative -Savings Sr Loan Ass'n, 
n N,W. 2 d 89 . 143 Neb. 805 . 

Okl.—Jarman v. Mason, 229 P, 469 , 
102 Okl. 278 . 

Or.—State, by Ilagglund, ex rel. 
curlty Savings Ss Trust <Jo. v 
School I>lst. No. 0 of Tinttm(»ok 
County, 31 P. 2 d 761 , 30 r. 2 d 179 . 
348 Or. 273 . 

W.Vo.—State ex rel. Bumiiardner v. 
Mills, 53 S.B 3 . 2 d 416 . 

Wls.—State ox rel, Brlstor v, Wc*s- 
ton, 6 N.W. 2 d 648 . 241 Wie. 684 . 

61 C.J. p 810 note 26 . 

Power of legielature to aboUeh or 

176 


change remedy of quo warranto 
see infra 9 6. 

ai. Ky,- Comnumwenlth ex rel. At¬ 
torney (General v, fpiwnnl, 180 S. 
\V.2d 415, 297 Ky. 488 MetMemJon 
V. Hamilton, 3 2V HAV.Sd 605, 277 
Ky, 734. 

Procedure see Infra 9 16 ct seq. 

Statutory provtsloae must be fol¬ 
lowed 

Wash.^ -State ex rel. c'arler v. Su- 
X)erl(>r Court for Klim County. 188 
iP.2d 843, 18 Wimh.2d 130. 

aa. Ark. state ex ri 1. Uoblnson v. 
Jones, 108 SAV.2a OOl. 194 Ark. 
446. 

Mxlstence of othe*r remedy as barring 
quo warranto »ee infra 9 16. 

33. N.n.-*'State ex rel. Snthre v. 
Uoberts, 2«9 N.W. 018, 67 N,l>, 92. 
tOB A.l^.U. 37. 

an,—Wright v. Bee, 55 K.W. 931, 4 
S,l>. 237. 

Hxlstenee of other remedy ns pre¬ 
cluding quo warranto see infra f 
16. 

34. Ark,—State ex rel. Robinson v. 
Jonas, 108 S.W.ild 901. 104 Ark. 
446. 

Me,— Burkett ex rel. Beach v. Ulmer, 
16 A.2d 808. 137 Me. 120. 

Or.—Htata by Hagnlund, ex rel. Be- 
curlly Savings St Trust tlo. v. 
Sohool J>ist. No. 9 of Tllliunotjk 
County, 36 P,2d XT9. 148 Or. 27X 

61 C.X p 311 note 30. 

CommoA-law priuclpUa Izt fore* 

Formor common-law princdplos 

Kovernlnir the Issunnci^ of writs of 

quo warranto arc loft in full force 
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§§ 1-2 


QUO WARRANTO 


under some statutes the remedy, while a proceeding 
in the nature of quo warranto,^5 is of greater scope 
and vigor than the ancient writ.^® 

Amendment of statute. General rules regulating 
amendments to statutes usually apply to statutes 
governing quo warranto and similar remedies 
An amendment to the quo warranto statute authoriz¬ 
ing an alternative method of pleading does not 
change the substantive requirements.28 

Repeal of statutes. General rules governing re¬ 
peal of statutes ordinarily are applicable to stat¬ 
utes governing and regulating quo warranto and 
similar remedies.^^ 

e. Synonymous Use of Terms 

The term *'quo warranto” sometimes Is used to de¬ 
scribe not only proceedings under the common-law writ 
of quo warranto, but also proceedings under an informa¬ 
tion in the nature of quo warranto or similar statutory 
remedies. 

Sometimes the term "quo warranto” is used to de¬ 
scribe, not only proceedings under the common-law 
writ of quo warranto,^0 but also proceedings under 
an information in the nature of a writ of quo war- 


rantoSi or similar statutory remedies.32 Also the 
distinctions between a writ of quo warranto and 
information in the nature of quo warranto are fre¬ 
quently disregarded^s and the terms used as synony¬ 
mous and convertible.®^ 

Constitutional provisions relating to the issuance 
of writs of quo warranto are construed to compre¬ 
hend proceedings by information in the nature of 
quo warranto®^ or a statutory action for the re¬ 
covery of similar relief.®® 

As used in some statutes, the term "quo war¬ 
ranto” is deemed to refer to "an information in the 
nature of quo warranto” as existing at common 
law.®*^ 

§ 2. Form and Nature 

Quo warranto Is an extraordinary remedy and where 
an Information is filed by a prosecuting attorney ex ofTIcio 
the proceeding Is of a public nature. 

Quo warranto is an extraordinary remedy.®® At 
least where an information is filed by a prosecuting 
attorney ex officio,®® a quo warranto proceeding is 


by the statute —U. S ox rel. Kocl v. 
Carmody, 148 F.2d 684, 80 U.SApp. 
DC. 68, 

Prerofiratire in obaraoter 
Statutory quo warranto proceed- 
ing is preroffative in character, not- 
withatandinff extension of rlffht to 
institute proceedinir to person ffiving- 
security tor costa.—Birmingham Bar 
Ass’n V. Phillips Se Marsh, 106 So. 
726, 239 Ala. 660. 

Procedural ohaueres as affeotin^r pw- 
pose 

”The various procedural changes 
• • . do not afCaot the basic pur¬ 
poses for which the writ was orlKi- 
nally designed”—State ex inf. Me- 
Klttrlck V. Munphy, 148 S.W.2d 627, 
589, 847 Mo. 484. 

Substitute as effeotlve as conuuoa- 
law writ 

Statutory substitute for quo war¬ 
ranto should bo construed so as to 
render it as affoctlve as tho common- 
law writ.—McClendon v. Hamilton, 
127 SW2d 606, 277 Ky. 734. 

26. Tenn.—Jones v Talley, 280 S. 
W.2d 968, 100 Tenn. 471--State v. 
McConnell, 71 Tenn. 332. 

51 C J. p 811 note 30 [b] (8). 

26. Tenn.—State v. Wright 10 
Heisk. 287. 

Xinlargemeut of oom]uoix4aw remedy 
Quo warranto statute is enlarge¬ 
ment of common-law remedy.—'State 
ex rel Watson v. Pigg, 46 N.H.2d 232, 
221 Ind. 28. 

27. 111.—^People ex rel. Barrett v 
Oentlle Co-op. Ass'n, 64 K,E3.2d 
907, 892 Ill. 898. 

74 C. J.S.—12 


28. Ill —People ex rel. Barrett v 
Gentile Co-op. Ass'n, supra, 

29. Xmplied repeal 

Provisions of civil code of practice 
authorizing institution of proceeding 
by attorney general to prevent usur¬ 
pation of office wore not impliedly 
repealed by, or In conflict with, stat¬ 
utes authorizing Institution of pro¬ 
ceedings for removal of school offi¬ 
cers by superintendent of public in¬ 
struction at a trial with power of 
removal by state board of education, 
-—Richardson v. Commonwealth, by 
Meredith, 122 S.W.2d 166, 276 Ky. 
486. 

Bepeal by election contest statute 
Election contest statute which con¬ 
tains provision rotpcallng all laws in 
conflict therewith does not repeal 
quo warranto statute —Brown v. 
State ox rel. Stack, 84 NE.2d 883, 
227 Ind ISS—State ex rol. Watson 
V Plgg, 46 ]SrE.2d 232, 22l Ind. 23. 

30. Okl,—Jarman v. Mason, 229 P. 
469, 102 Okl 278. 

31. Okl.*—Jarman v. Mason, supra. 

61 C J. p 311 note 32. 

32. Okl,—Jarman v. Ma«on, supra. 

61 C.J. P 311 note 33. 

33. Ark—^Moody v. Lowrlmore, 86 
S W. 400, 74 Ark. 421. 

34. Okl.—Jarman v. Mason, 229 P. 
459, 102 Okl. 278. 

51 C.J. p 811 note 36. 

35. S.D.—-State v Gardner, 64 N.W. 
606, 8 S.D 663. 

61 O.J. p 811 note 36. 
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36. Okl —Jarman v. Mason, 229 P. 
469, 102 Okl. 278 

51 C.J. p 811 note 37. 

37. Minn.—State ex rol. Burnqulst 
V. Village of North Polo, 6 NW. 
2d 458, 213 Minn 297-—State ex 
rel. Young v. Village of Kent, 104 
NW. 948, 96 Minn. 256, 1 

N.S., 826, 6 Ann.Cas. 905—State v. 
Tracy, 61 NW. 613, 48 Minn 497 

38. U.S.—Johnson v, Manhattan Ry. 
Co., N.T, 58 S.Ct. 723, 289 U.S. 479, 
77 Lr.Ed. 1331. 

Cal,—City of Oakland v Key 'System, 
149 .P2d 195, 64 Cal.App.2d 427. 
Go.—Casey v. McIOlreath, 169 S.E. 
342, 377 Ga. 36 

Kan —State ex rel. Berk v. Board of 
Oom'rs of Allen County, 67 P.2d 
460, 148 Kan 898. 

Minn,—State ex rel. City of St. Paul 
v. Oehler, IB N.W 2d 788, 218 Minn 
282—State ex rel. Burnquist v. 
Village of North Pole, 6 N.W.2d 
468, 213 Minn. 297 

Ohio.—State ex rel. Herbert v. Stand¬ 
ard Oil Co, 86 N.E.2d 437, 138 Ohio 
St. 376—State ex rel. Bartlett v. 
National Ass’n of Angling Ss Cast¬ 
ing Clubs, App., 61 N.E.2d 662. 
Or.—State ex rel. Hallgarth v. School 
Dlst. No. 23, Union County, 172 
r.2d 666, 179 Or. 441, 

Wash.—State V. Hovay, 294 P. 268, 
169 Wash. 684. 

61 C J. p Sll note 89. 

39 . Mo,—State r. Consolidated 
School Dist No. 1, 209 S.W. 988, 
277 Mo. 468 

61 C J. p 811 note 40. 
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§ 2 

of a piihlic nature,and is not a personal action 
it bciTiff rather an inquisition which the sovorci^ptity, 
by its courts, institutes to ascertain whether its pre- 
loffativc rififlits have been invaded but a proceed- 
in,e; by information to try title to an office is per¬ 
sonal as to the persons claiming the office,4^* and 
in the sense that it is against an individual, 44 ra¬ 
ther than against an officer as such.45 

While quo warranto is a direct, rather than a 
collatiT.il, attack on the record or other matter as¬ 
sailed,It is not a writ of correction or review 47 
Tt is not a substitute for mandamus or injunction 
or for an appeal or writ of crror,48 

Legal or equitable. Generally speaking, quo war¬ 


ranto proceedings arc of a legal, rather than an 
equitable, nature,49 and equitable rules are not ap- 
plicfible to thcm,*>9 but the wril originally issued 
out of chancery,and in sonu^ states the proceeding 
ill the nature of ciuo warranto anthoiized by code 
or statute is equitable in diaractei/>2 

Action or special procccdintj. l''xc(‘i)t in some ju¬ 
risdictions,a quo warranto proceeding is an ac¬ 
tum, ^4 nnd not a special proceeding/>^» 

In personam or in rem* Tii .strictness an infottna- 
tion for writ of quo w.irranto is a i)roce<*(Hn.‘» in 
])crsonam,^»t^ but an infonnaiiou and the court’s ac¬ 
tion thereon may lx* closely analogous to a proceed¬ 
ing in rem.^'^ 


rersons ontitled to «uo floo Infra SS 
2 D—21 

40. Mo.—Stato ox inf, MrTCKlrP'k v. 
Wymoro, 119 aw.2d 9*11, 343 Mo. 
98, 11 n A-Un. 710 

Nob.—SItato ox rol. Johnson v. Con- 
^o^vaLlve HuvIuwh & Loan Ahh’h, 
11 N.WSd 89, 143 Neb. fi05. 

N.J—Tonkin v. Konworthy, 170 A. 

233, 112 N.JLaw 274 
r'a.- Commonwealth ox rol, Slohor- 
mor V, b'ranolc, 1C6 A- 878, 3LI 

;mi. 

Tonn--flkolton v. Harriott, 227 S.W, 
2<i 774, 190 Tonn. 70, 

51 C.X p 311 nolo 41 
IloHtrlctlon of HUl>b‘ot matter of rem¬ 
edy to publlo o<nee.M (ir fran<‘hlH 0 M 
SCO Infra 89 0, 8. 

41. N.J.—AndiuToii V, Myers, Sup., 
67 A. 1036'-Attorney (.Puieral v. 
Dolawaro, etc., n, Co., 38 N.J.Imw 
282. 

48. N.J.—AnderHon v. My<*rH, Sup, 
67 A. 1036—Attorney Cenoral v. 
■Delaware, otc,, Jl. Oo., 38 N.J.Law 
282. 

rresumptlone and burden of proof In 
quo warranto proceodlngu woo Infra 
fi 43. 

Quo warranto calla on defendant 
to ahow by what authority he or 
It l« oxerelrtlng powers or fmneUlH- 
Itomlne v. IJlock, 25 NdiJ.2<l 404, 
304 XU.App. 1. 
incident of eoverelfirnty 

UUvht to eall on any person, nat¬ 
ural or artlflehil, by quo warranto, to 
juKtify hl8 fujl» Is on incident of «ov- 
erolKnty.—Pt’opio ex rol itny v. 
Z^ewUtown (lornmunliy llltfh School 
r>lat. No. 241, 67 K.10.2a 486, 388 
III. 78, 

43. Nob.—State v. Broateh, 94 N.W. 
1010. 68 Neb. 087, 110 Am.S.U. 477. 

N.O.—Rhodes V. Love, 69 S.K. 436, 
158 N.O. 468. 

44, N.M.—State v. Lclb, 126 P. 601, 
17 N.M. 270. 

46* 3Sf.M.—State v. belb, supra. 

46. Aris.*—Corpus JTuria cited In 


Parnell v Slate ex rel. Wilson. 206 
P.2d 1047. 1049, 68 Arlx 401. 
ni O.J. p 311 note 47. 

47, U.S- -Johnson v. Mnnliattan Ry. 

Oo, N.r., 53 721. 280 US. 470, 

77DT0d 1331. 

Mo--Slate ex inf. Walsh v. Thafeh- 
er, 102 S.W.2d 937, 340 Me 865-- 
State ex inf, MeKitlrleU v. Ameri- 
eau Colony Ins. <\>, 80 876, 

3.36 Mo 406. ' 

51 <\J. 1 ) 312 note 48. 

Xn Plorlda 

It has been stated that quo wnr- 
ranto, and niandumiiM, hnliens eor- 
PUH, eertiorari, and pnihibitlon, arc' 
orlftlnul in tholr imture, uH hoinrh 
lh(T may lie Invoiced to perform 
functlonn which are appt'llate In 
their nature,—State ex rol. Ansoelat- 
ed Utllltlew Corporation v (Ihilllnic- 
wortU, 181 So. 340, 132 1 ^ 0 . 587. 

48, Mo.—State ex inf. MeKlttrlek 
V. Murphy, 148 S.W.2a f.27, 347 
Mo. 484—State ex inf* MelCUlrlek 
V. American Colony Iuh, Co„ 80 
'aw.2d 876, 336 Mo. 406. 

49, A rlx-Corpus Juris quoted in 
Carela v. Sedillo, 2t8 4*,2d 721, 720, 
70 Arls. 192. 

Til.—People V. WWte Circle T.<eaKUo 
of America, 97 N,W.3d 811, 408 III. 
564. 

Mo,—State ex inf. Me.KItirlek v. Wy- 
more. ItO aw.2a 941, 343 Mo. 08, 
XI9 A.b.n. 710* -State ex inf. Miil- 
lott ex rel. Womaek v. <hty of Jop¬ 
lin, 02 S,W.2d 303. 382 Mu. 1193. 

61 C.J. p 312 note 49. 

50, Arts.- -Carcla v. SedlUo, 218 X». 
2d 721,70 Arls. 192. 

Mo.- -State v. People's Ice Storage, 
ote., Co., 151 S.VV, 101. 246 Mo. 
168. 

Ohanesry rulss do not apply whore 
th(*y eonlUet with a statuto Kovern- 
InK quo warranto*—People sx rol, 
Sandl)erK v, Urabw. 26 N.I6.2a 494, 
373 in. 423. 

5X, Arte.—Oardla v. SodlUo, 218 F. 

2d 721, 70 Arin 192. 

HL—Pooplo ex rel. Ray v, Lewlstowa 
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Community High Sehool Pint. No. 
241, 57 N.M2d 486. 388 til. 78 
Or.—State, by Tlnggluml, ex rel. Se-* 
mirity Savings St Trunt <*o. v. 
S*'1)(M>1 Pint. N<», 9 uf Tillamook 
County, .36 i1».3c! 179, 148 Or, 273 
51 C.J i» 312 note 61. 

62. Or. -State, 1»y irturaUiml, ex rel. 
Seciirlly Savlnr.a St Trunt v, 
Sebool Olot. No, 9 uf TllWinuiok 
(’Otmly. 36 r^3d 179, 148 Or, 273. 
Tenn. Corxms Juris oltsd tu State 
V, Meu\, 61 S,W,2d 974, 166 Tenn. 
286 Slate V. Ward, 43 S.W.Kd 217, 
16.3 Tenn, 265 Slate v, RribertHon» 
5 Tenn.C’lv.App 438. 

Abuse, mteusoi or nonuse of fran- 
ohise 

When <iuf) warranto in Invokt'd to 
ri^medy the abune, mlnuno. or non- 
uHe of a framdit.Me, the notion In aim- 
liar to an equity prooeedinK by In- 
Junolion and it may pnrtaka of the 
eMaentlaln of an aetiow to quiet title 
or fiir deeinratory relief and It 
aboiiUl be detennnied no an to make 
nunedy rffrollve If pomdblo,'- L'lty of 
Oakland v. Key Syntem, 149 P,2d 
195, 64 <Ml.Anii.ltd 427. 

55. Minn.* State ex nd. HurnqulMt 
V. VlllUKe of North Pole, 6 N.W. 
2d 458, 213 Minn. 297, 

51 C.J. p 312 note 53. 

54. Cal, >' Peoitde v. Uem Angelen. 260 
P, 934, 93 4Ml,Ani». 532. 

51 O.J. p 212 note 54, 

Civil aotloft hy ordinary proosedings 
Iowa. Slate ex rel, Adarnn v, Mur¬ 
ray, 252 N.W. 556, 217 Iowa 1691. 
suit 

T(*x.« ’Adamwm v. <k»n»mny, Civ.App,, 
112 B.W.2d 387. 

55. Cah-Jpeople v. Ta»« An>T<dos, 269 
P. 934, 93 Cal.App. 532. 

51 C.J. p 812 note 55. 

59. U.S.--WUspd V. Donerrran. C.O. 
A.Kan., 72 P.2a 865, oorttorarl de¬ 
nied DoncTKon v. TdUard, 55 S, 
Ct 147, 293 n.S. 615, 79 L.Kd. 704. 

57. U.S.—*^14llard v. l^nersan, 0*0, 
A.Kan., 72 jb\2a 865, eortiorari de- 
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§§ 3-4 


§ 3. - Civil or Critnitial 

The remedy of quo warranto, or an action or pro¬ 
ceeding in the nature thereof, generally Is regarded as 
a civil, rather than a criminal, proceeding 

Except in some jurisdictions wherein the proceed¬ 
ing* is regarded as quasi-criminal,68 it is, and for 
some lime has been, a rule that the remedy of quo 
warranto, or an action or proceeding in the nature 
thereof, whether denominated a quo warranto pro¬ 
ceeding, an information m the nature of quo war¬ 
ranto, or a statutory remedy, is civil and not crim- 
inal.5® 

The andent writ of quo warranto was, strictly a 
civil remedy,®® Originally the information in the 
nature of quo warranto, which succeeded the ancient 
writ, was essentially a criminal prosecution®^ in¬ 
stituted for the purpose of subjecting defendant to 
punishment by fine, as well as a judgment of 
ouster,®2 but it has long since lost its character as 
a criminal proceeding in everything except form.®® 


The general effect of legislation has been to relieve 
the old civil remedy of the burden of a criminal 
form of procedure with which it had become en¬ 
cumbered, and to restore it to its original character 
.as a civil action for the enforcement of a civil 
right ®^ 

§ 4 ^ - Exclusiveness of Remedy 

In the absence of constitutional or statutory regular 
tions providing otherwise, quo warranto proceedings are 
the only proper remedy in cases in which they are avail¬ 
able. 

' Ill the absence of constitutional or statutory regu¬ 
lations providing otherwise, quo warranto proceed¬ 
ings -are the only proper remedy in cases lin which 
they are, available,®® Thus quo warranto, or .a 
proceeding in the nature thereof, is the sole and ex¬ 
clusive remedy and method by which various matters 
may be tried and determined,®® as, for example, the 
right and title to office,®'^ whether such oflSce is a 


niod Lfonerpron v. iJllard, 65 'SCt. 
147, 203 tr.S, 615, 79 1. F.d. 704. 

58. Idaho—^Archliold v. nuntlngton, 
201 P, 1041, 34 Idaho 65S. 

61 C.J, p 312 note, 57. 

Particular procedural matters as 
grovornod by civil or criminal rules 
see Infra §5 24, 36. 

59. Ala.—^Farmer v. State ex rel. 
Killcreaso, 187 So. 736, 28 Ala 
App. 308, certiorari denied 1^7 $o. 
737, 237 Ala. 656. 

Fla.—State ox rel JVatlcins v, Fer¬ 
nandes, 143 So. 638. lOG 1^'a. 779. 

Ill—roople V. While Circle League 
of America, 07 N.m2d 811, 408 
Ill. 5C4—^Teoplo, ox rol. lUy v. Low- 
istown Community High School 
Dlst. Ko. 241, 67 3Sr.r3.2d 48G, $88 
Ill. 78—^People, hy Kernor, v. Unit¬ 
ed Medical Service, 200 1^.10. 167. 
362 Ill. 442, 105 A.U.It. 1220. 

ICan.-r-^Stato ox rol. Bock v, Karyey, 
80 P2d 1095, 148 Kan. 166. 

Neb.—State ox rol. Jphnson v. Con¬ 
sumers l^ubUc I’ower D*»t, 5 N.W- 
2d 202, 142 Neb. 114—State v. 
Standard Oil Co., 84 N.W. 413, 61 
Neb 28, 87 Am S.R. 449. 

Ohio—Muskingum OoUttty Demo¬ 
cratic Bx-Oommittoo v. Burner, 17 
Ohio Supp. 51. ' ' 

Or—State ex rel. Hallgarth v. School 
Dist. 3^0. «3, Xfixioh Ootinty, 172 'P, 
2d 665, 179 Or. 441. 

61 aj. p 812f note 68. ' • f 

60 . . Fla,*-iStatjp ex rel- Qlty of St. 

Petersburg *v. Noel,,. 164 So. 214. 
114 Fla. 176, ' , , , 

61 C.J.{p 312 hote 69. . , 

61 . Fla-estate etc rel. City of st. 
PetersburgV. Noel,’164'So, 214, 114 

■Fla.*176. ' ’ ‘ . 

Ill—Rowan y. City*of'Shawneetovn. 
38 N.£l.2d 2. 378 Ill 789. • * . 


POr—Commonwealth • ex rel. Schcr- 
mer v. Franek, 166 A 878, 311 Pa 
341. 

61 C.J. p 313 note 61. 

62. Ill.—^Rowan V. City of Shawnee- 
town, 38 N.B.2d 2, 378 Ill. 789. 

Ky—McClendon v. Hamilton, 127 S. 

W.2d 606, 277 Ky 784. 

61 O.J. p 813 note 62. 

Judgment see Infra SS 48-50. 

63. Fla—State ex rel. City of St. 
Petersburg v. Noel, 164 So. 214, 
114 Fla. 176. 

ni.—^l^eoipie, by ICernfT. v. United 
' Medical Service, 200 NB. 157, 3C3 
■in 442, 103 A.L.R 1220. 

Ky.—Commonwealth v. Kentucky 
Jockey Club, 38 8W.2d 987, 288 
Ky. 739. 

51 C J p' 313 note 63 

64. Tex.—^Denison v. State, Civ.App., 
61 S.W.2d 1017, error refused Den¬ 
ison V. State ox rol, Allred, 61 S.W. 
3d 1022, 122,Tox, 460 

61 C J. p 313 note 66. 

65. Al^-^orpus ' Juris cited In 
Birmingham Bar AftH'iv v. J'hlllipH 
& Marsh, 196 Sc. 726, 738, 239 Ala. 
660 

Iowa.-^WalUng V. Iowa Mut. Liabili¬ 
ty Ills Co., 292'N.W.’167, 228 Iowa 
GO'S 

Mich.i—Petition of CraWfdrd, 18 N. 

W/2d 280, 811 Mich. 70 *. . 

Tenn.—State ex rel. Biiyant v. Max- 
"'well, 224 S.-W,ad 888, 189 Tenn 187. 
51 C.J. p 818 note 70. / 

Election contest as exclusive or cu¬ 
mulative remedy see BJectlona $ 
247 b. 

Ouo warranto: , 

As: • 

^ Excluding: 

Appeal see Appeal and Brror 
. ’ 81, 

m 


Certiorari see Certiorari' S 37 
b (1) 

Mandamus see Mandamus S5 
24, 201. 

Prohibition see Prohibition § 
16. • ■ 

Only common-lavr remedy to 
contest election see Bloct1on.<i 
9 246. 

Exclusion of, by another remedy 
see infra { 15. 


67. Mlch,-**Llndaulfit v. Llndholm, 
241 N.W. 922, 258 Mich. 152. 
NJ.—Burnson v. Mvans, CO A.2(l 
801, 137 N.JLaw '511—Plums Ran v 
Mlll(>r, 38 A.2d 854, 132 KJ.Lftw 
192—Duncan v Board of Fire and 
I»olloe Com'rs of City of PatiTSon, 
37 A.2(l 86, 131 N.J.Law 443— 
Morgan v,'Mayor and Council of 
Borough of HohcUo X»ark, 28 A,3d 
620, 129 N.JI..aw 233—Tonkin'V. 
Kenworthy, 170 A. 233. 112 N.J. 
Law 274—Martini v. De Muro, 68 
( A 2d 597, 26 NJ.MUo* 182. > 

Pa.—Brlntoh v.-Kerr* 181JL 569, 320 
Pa. 62 

Tex.^Walker m State, 171 ■S.Wt2d 
887, 146^Tex.Or. 138. ' . 

Quo warranto as proper remody to 
try title to omce ' generally' sec 
infra | 7. ■ ’ 

trader ordibary olroiitldstahc4s, 
onli^ an action in tba natur4 of quo 
warranto wlU' Me to try <!ftle'to of- 
flea.—Sbiivey V. 'Van Hatten,* 94 N^Y. 
S.^d 402; 27^ App.pivi 260'. * \ " ' 

‘ 

.XI) In fraternal imion.-^^irano- 
yich V, Butkovioh, 6^ A.2d 461, 350 
Pa. i8*4» ^ * jf J 

(2) la unincoriporated assoois^ion. 


66. Cal—Curtss v. Ctlv of Ran Bru¬ 
no, 48 IP.2d 142, 8 Cal.App.Od 899 
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public®® or whether such office is 


—Wolff V. Wolf, 198 A. 783, 122 N.J. 

Ba. 243 

68. Alci—^Heasloy v. McCorklc, 184 
So. 904, 237 Ala. 4. 

CaI —Klo«o V. Sup<»rior Court in and 
for San Miitoo County, 217 P.2d 97, 
96 Cal App 2a 913. 

Ga —TXoffQTS V. Croft, 47 S.B 2a 739, 
203 Ga. 654. 

xn.—Wafflor V. Stoecker, 66 Nffi.Sd 
408, 393 111. 660—^People ox rel, 
I>roAOOtt V. Schefflor, 45 N.Ii3.2d 36, 
881 Ill. 173. 

Xowa'*--OorpT&8 OTiixls cited In Clark 

V, MuHagh. 254 N.W. 64, 56. 218 
Iowa 71—estate ex rel. Adams v. 
Murray, 262 N.W. 566, 217 Iowa 
1091. 

Maas,—Bell v. Treasurer of Cam- 
bridge^ 88 ]Sr.B.2d 660, 310 Mass. 
484. 

Mich.—Somplinor v. BltaGorald, 2 W 

W. 2d 494. 300 Mich. 537—Lindquist 
V. Llndholm, 241 N.W. 922, 268 
Mich. 152. 

Minn.—State ex rel, Burk v. Beau¬ 
doin, 40 N.W.2d 885, 230 Minn. 
186. 

Miaa.—McKenzie v Thompson, 191 
So. 487, 186 Miss. 624—Omar v. 
West, 188 So. 917. 180 Miss, 136, 

Mo.—State ex rel. MoGauKh(»y v. 
Orayaton, 163 S.W,2d 336, 340 Mo 
700. 

N.H,—Stteknoy v. Town of Salem, 
78 A.2d 921. 

N,M.—Tadlock V, Smith. 81 F.2d 708, 
38 N.M. 288. 

N,X—Shibla v. Township Committee 
of Wall Tp., Monmouth County, 01 
A2d 242, 137 N.J.Law 092—Van- 
derbaeh v. Hudson County Board 
of Taxation, 37 A 2d 93, 131 N.J 
Law 491, reveracd on other groundH 
42 A.2d 848, 133 N.XT..aw 126—Mor¬ 
gan V. Mayor and Council of Bor¬ 
ough of Bosolle Park, 28 A,2d 620, 
129 NXLaw 238—Application of 
Hudson County Xioard of Taxation, 
27 A2d 643, 128 N.J.Law 674—Bi 
Mona V. Mariano, 8 A.2d 97, 123 
N.J.Law 76—Chapman v. Problsh- 
or, 8 A.2d 76, 123 N.JXaw 127— 
Tldeman v, Board of Com're of 
Town of West Orange, 4 A.2d 381, 
122 NJ.Law 146—Murphy y. Board 
of Com’ra of City of Newark, 196 
A. 889, 119 N.J.tiaw 163—Murphy 
V. BUonsteln, 196 A. 887, 119 N.J. 
Law 169—O'Oonnell v. Board of 
Com'rs of City of Bayonne. 181 A. 
902, 116 N,J.Law 61—2!legler v. 
City Council of Hackensack, 176 A 
824, 1X4 N.J.Law 186—Tonkin v. 
Kenworthy, 170 A 288, 112 N.J. 
Iiaw 274—-Nickerson v- Board of 
Com'rs of City of Wildwood, 108 
A 142, 111 N.J.Law 169—Castles 
V. Governing Body, to wlfc, Mayor 
and Council of Town of Kearny, 
180 A 661, 18 N.JHlso. 770—Kidd 
V. Orier, 161 A 49, 10 N.J.Miso. 
86 $^ 
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corporate,®® the | unlawful practice of law,*^® or an election at which 


K.T.—Seavey v. Van Hatten, 94 NT. 
S.2d 402, 276 App Div. 260—Appli¬ 
cation of Wier, 10 N Y.S 2d 247, 259 
AppDlv. 839-^udncy v. Sipauld- 
ing. 78 N.T.S.2d 473, 191 Misc 979 
—Ginsberg v. HoCCeman, 60 NT.S. 
2d 876, 186 Mlfic 1029—Macy v. 
Clayton, lOO N.Y S^2d 890, affirmed 
101 N.T.S 2d 162, 277 ApfP.Biv. 1131 
Ohio.—State ex rel. Kay v. Nixon. 81 
NE.2d 399, 82 Ohio App. 264— 
Morrow v. City of Cleveland, 66 N 
lS.2d 333, 73 Ohio App. 460—State 
ex rel, Bateman v. City of Cleve¬ 
land, 6 Ohio Supp. 31. 

Okl.—^Robertson v. Brower, 166 P. 
2d 804, 195 Okl. 222—Goodwin v. 
Calmes, 25 P*2d 1073. 165 Okl. 260. 
iPa.—Spencer v. Snedekor, 64 A. 2d 
771, 361 Pa. 234—Mahanoy Tp. Au¬ 
thority v. Praper, 52 A.2d 653, 356 
Pa. 573—Commonwealth ex rel. 
McCreary v. Major, 22 A2d 686, 
343 Pa. 365—^Priskel v, O'Connor, 
16 A2d 366. 330 Pa. 656—In re 
Murphy, 199 A 194, 330 Pa. 629— 
Commonwealth ex rel. Shoemaker 
V. Thomajg, 196 A 103, 828 'Pa. 19— 
In re School Dint of Sowicklcy Tp., 
194 A 488. 327 X?a. 396—Brinton v. 
Korr, 181 A 669, 320 Pa. 62—Com¬ 
monwealth ox rel. District Attor¬ 
ney of Mercer County v. Gibson, 
176 A. 389, 310 Pa. 429—In re 
Hughostown Borough Councilman, 
167 A 587, 312 Pa. 477—Common¬ 
wealth V. Blume, 161 A 56l, 307 
Pa. 400—Celia v. Davidson, 166 
A 99, 304 l»a. 889—Commonwealth 
V. Wherry, 162 A 846, 802 Pa. 134 
—^Dando V. Lord, 71 Pa.Plst ^ Co. 
370, 46 Sch.L.n. 60—Kurtz v. Stein- 
hart, 60 Palmist. & Co, 346, 19 
Northumb.UJ. 195—Tooks v. Har¬ 
dy, 48 Pa.Dlst. ds Co. 690—In re 
ICloction Board Officers, 42 PaXlist. 

6 Co, 246—Commonwealth ox rol, 

V. Brady, 88 Pa.Di8t. ds Co. 107, 

7 Soh.Ilog, 89—Hayes v. Harris, 
Com.Pl., 64 Dauph.Co. 270, affirmed 
42 A2d 61, 361 iPa. 600—White v. 

! City of Chester, Com.Pl., 80 DoI.Co, 
86—Commonwealth v. Peoples, 

Com. in., 30 D 0 I.C 0 . 80— Jn ro Clif¬ 
ton Heights Tax Collaotor, Com.Pl., 
28 Del.Co. 236—Hartman v. City of 
Scranton, Com.Pl., 42 Lack.Jur, 157 
—^X'otltion of Auditors of Borough 
of Nuangola, Com.Pl., 34 Luz.Leg. 
Reg. 321—Bowers v. County Con¬ 
troller, Com.Pl., 8 Soh.Rog. 1. 

Tonn.—State ex rel. Bryant v. Max¬ 
well, 224 S.W.2d 883, 189 Tenn. 187. 
Tex.—^Kaml v. Camp, 01 v.App., 78 S. 

W. 2d 1046, error dismissed—Oor., 
pus Tnrls dted la Barrett v. Tat- 
um» CIv,ApPh 66 e,W.2d 444, error 
refused. 

Utah,—^Mann v. Morrison, 144 P.2d 
643, 106 Utah 16. 

Wash.—^Llewellyn v. Langlle, 224 P, 
2d 321—^Manlove v, Johnson, 88 P. 
2d 397. 198 Wash. 28(K-Smith vJ 
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Baughman, 76 P.2d 1022, 194 Wash. 
78 

61 CJ. Ip 313 note 72. 

Quo warranto as proper remedy to 
try title to public ofllt'o see infra 
9 8 . 

Season for rule 

‘'The jj^enerally recognized rule 
that quo warranto proowedlngs or 
the substituted statutory proceed¬ 
ings are the exclusive method of 
determining the right to hold and ox- 
erci.so a public office Is founded upon 
considerations of policy and neees- 
slty It would be detrimental to 
the public welfare and highly inex¬ 
pedient that title to a public offlee 
should bo put in quostlon whenovur 
any private citizen sees flt to make 
the assault.*’—OTenklna v. Oongloton, 
45 S.W2d 456, 467, 242 Ky, 40. 
Kffdot of deoUratory judgments statu 
ute 

The statute providing for declara¬ 
tory judgments does not change the 
law giving the attorney gftx»eral au¬ 
thority to bring an action to deter¬ 
mine title to public office, or provide 
another method for that purpose, at 
least when quo warranto is avail¬ 
able.—Xirush V City of Mount Ver¬ 
non, 20 N.y.J3.2d 456, affirmed 24 N. 
y.S.2d 366, 260 APP.Hlv. 1048. 

Psdiure of voting maobine to record 
votes 

N.Y.—Mullon V. Heffernon, 84 N.Y.R. 
2d 671, 103 MIsc. 334. tUllrmcd 86 
N.Y.S.2d 301, 274 App.tdv. 972, af¬ 
firmed 83 N.W,ad 473, 298 N.Y. 785 
—In ro Carsoxi, 290 N.Y.H. 97«, 164 
Misc. 946, affirmed 4 N.V.B.Sd 289. 
254 App.Div. 801. 

69, La.—Leldonhelmer v, l^Iohutten, 
194 So. 32, 194 I^a. 698. 

N.J.—Tonkin v. Kenwurthy, 170 A, 
233, 112 N.J.Law 274 dtcgular 

Democratio Club of Little l»>rry 
V. Tracy, 9 A2d 66. 126 N.J.Kq. 
394—Soott V. Oholinomleloy, 18 A 
2d 617, 129 N.J.HQ. 162. 

61 C.J. p 818 note 73. 

Quo warranto as prop(*r remedy to 
try title to oflloe in private corpo¬ 
ration see infra 9 9. 

Ottoe in Inoorporated Churoh 
Ill.—Shavers v. Thomas, 171 N.B. 
G26, 339 Ill. 622, 

N,J.—Kbenezer Baptist Churoh v. 
Barber^ 188 A 469, 14 NJ.Misc. 
192. 

61 C.J. p 813 note 78 Ca}. 

7a Ala.—Biminii^am Bar Ass*n v. 
Phillips A Marsh, 196 So. 726, 239 
Ala. 650. 

Quo warranto as proper remedy 
against person unlawfully praotio- 
tng law see infra | 6, 

Unauthorized praotloe of law as con¬ 
tempt see Attorney andl Client I 16 
o <X)* 
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there has been submitted any constitutional amend¬ 
ment, question, or proposition.*^! 

In addition, quo warranto proceedings are the 
sole and exclusive remedy by which the legality of 
the existence and organization of a corporation,72 
whether a private corporation^^ or a municipal or 


§4 

other public corporation,74 school district,75 levee 
district,76 or drainage, protection, irrigation, con¬ 
servancy, or reclamation district77 may be ques¬ 
tioned and attacked, the forfeiture of a corporate 
franchise may be enforccd78 or the validity of a 
change of territory of a municipality,79 school dis- 


Sffeot of declaratory Jiidfirmenta 
statnte 

Declaratory jud£rment law was 
not intended to strike down public 
policy that proceedings against per¬ 
sons engaging In unlawful practice 
of law should be had In name of 
state and should be Instituted in 
manner designated by quo warranto 
statutes—Birmingham Bar Ass'n v. 
Phillips & Marsh, 196 So. 725, 239 
Ala. 650. 

71. Mich.—^Flnlayson v. West 
Bloomfield Tp, 31 N'.W.2d 80. 320 
Mich 350—Lake v. North Branch 
Tp., 22 N,W2d 248, 31-4 Mich. 140 
—Touells V. Morrish, 187 NW. 
250, 218 Mich 194. 

72- Ala —Alabama Power Oo v. 
Cullman County Electric Member¬ 
ship Corporation, 174 So. 866, 234 
Ala. 396, adhered to 178 So. 919, 
235 Ala. 694. 

Fla.—Certain Lands on Which Taxes 
are Delinquent v. City of Stuart, 
188 So. 605, 137 Flo. 784. 

Ind.—Joint County Park Board of 
Ripley, Dearborn and Decatur 
Counties V. Stegomoller, 88 NE. 
2d 686, rehearing denied 89 N.B. 
2d 720. 

NM—Thrall v. Grant County Board 
of Education, 33 P.2d 908, 38 N. 
M 368. 

Pa.—In re Eighth Ward Club of 
Upper Darby, Com PI., 29 Del.Co. 
5, 53 York l^cg.Rec. 103. 

61 C,J. p 813 note 74. 

Quo warranto as proper remedy to 
try corporate existence or fran¬ 
chise see Infra SI 12-14. 

Buie applies to corporations de 
facto as well as corporations de 
Jure.—Pleldner v. Bckfeldt 166 N. 
E, 504, 335 Ill. 11. 

73. U S.—American Co-op. Serum 
Ass'n V. Anchor Serum Co,, C.CA, 
Ill, 153 F 2d 907, certiorari denied 
67 S.Ct 67, 829 U.S. 721, 91 L,Bd. 
626, and Illinois Farm Bureau 
Serum Ass'n v. American Co-op. 
Serum Ass*n, 67 S.Ct 67, 329 U.S. 
721, 91 L.Ed. 626, rehearing denied 
67 S Ct 182, 329 U.S, 826, 91 L.Bd. 
701. and 67 S.Ct 188, 329 U.S. 826, 
91 L.Bd 702. 

m.— First Nat Bank y. Llndberg, 
12 N.B.2d 917, 298 UtApp. 474, 
certiorari denied O’Brien v. First 
Nat Bank, 69 S Ct 103, 306 U'.S. 
986, 83 Xi.Ed. 409, rehearing denied 
69 S.Ot 146, 806 U.S. 671, 88 LJS)d 


Iowa.—^Walling v. Iowa Mut Liabil¬ 
ity Ins. Co., 292 N.W 157, 228 Iowa 
503. 

Mont —State ex rel. Bottomly v. 
District Court of Eighth Judicial 
Dist in and for Cascade County, 
148 P.2d 559, 115 Mont 400. 

61 C.J p 313 note 74. 

Dissolution or forfeiture of corpo¬ 
rate franchise generally see Cor¬ 
porations §9 1638-1782 
Unlawful combination as grround for 
quo warranto see Monopolies 9 120. 
Merger of oorporatioiiB 
Iowa.—^Walling v Iowa Mut Liabil¬ 
ity Ins Co., 292 N.W, 167, 228 
Iowa 503. 

74. US—Selser v. City of Stuart, 
C.C.A.Fla. 136 F.2d 211, certiorari 
denied 64 S.Ct 81, 320 US. 769, 88 
LEd 460. 

Fla—^Farrington v. Flood, 40 So.2d 
462—Riviera Club v. City of Or¬ 
mond. 2 So.2d 721, 147 Fla, 401— 
Heyward v. Hall, 198 So. 114, 144 
Flo. 344—Certain Lands on W^lch 
Taxes are Delinquent v. City of 
Stuart, 188 So. 605, 137 Fla 784. 

Ill—Heaney v. Northeast Park Dist 
of Evanston, 195 N.E 649, 360 111. 
254—Emery v Hennessy, 162 NE. 
835, 331 Ill 296. 

Minn —State ex rel. Burnqulst v 
Village of North Pole, 6 N.W.2d 
468, 213 Minn. 297. 

N.Y,—Kress v. Village of Watkins 
Glen, 196 NB 19, 267 N.Y. 184 
Okl.—City of Bethany v. Mason, 210 
P.2d 368. 

Tex.—Miller v Davis, 160 S.W.2d 
973, 136 Tex. 299, 186 AL.R. 177— 
Germany v. Pope, Clv.App,, 222 S. 
W.2d 172, refused no reversible er¬ 
ror—Fritter v. West, Civ.App., 66 
S.W2d 414, -error refused—Cook 
V. Bayne, Civ.App., 88 S.W.2d 419, 
error dismissed. 

51 C J. p 318 note 74. 

Attacking validity of mifnicipal cor¬ 
poration generally see Municipal 
Corporations I 32. 

Where attempted iaoorporatioa is 
void, it is subject to collateral at¬ 
tack, as discussed in Municipal Cor¬ 
porations 9 82, without the Joinder 
of the state in quo warranto pro¬ 
ceedings.—City of Galena Park v. 
City of Houston, Tex.Civ.App., 133 
B.W.2d 162, error refused. 

76. Iowa.—Cook v. Consolidated 
School Diet, of Truro in Madison 
and Warren Counties, 88 N.W.2d 
266^ 240 10wa 744—Nelson V Con¬ 
solidated Independent School Dist, 
164 N.W. 874, 181 Iowa 424. 
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Okl—Thomas v. Dawson, 115 P.2d 
136, 189 Okl. 193 

Tex -^ram v Adams, Civ.App, 120 
S.W 2d 290—Miller v School Trus¬ 
tees of Milam County, Civ.App. 
62 S.W 2d 806, error refused— 
King’s Estate v. School Trustees 
of Willacy County, Civ.App., 33 S. 
W 2d 783, error refused, 

61 C.J p 314 note 76. 

Consolidated rural school district 
was not corporation within rule that 
quo warranto is sole method for at¬ 
tacking corporate existence.—Thrall 
V. Grant County Board of Education, 
33 P2d 908, 38 NM. 868. 

76- Tex.—^Poole v. Dallas County 
Levee Imp Dist. No. 9, Clv.App., 
128 S.W.2d 502, error dismissed— 
Glenn v. Dallas County Bois d'Arc 
Island Levee Dist, Civ.App, 275 
SW. 137, reheard 282 SW. 839 
and reversed on other grounds 
Dallas County Bois d’Arc Island 
I^ovee Dist v. Glenn, Com.App,, 
288 S.W. 166. 

36 C.J p 1008 note 28. 

77. Tex—Trlmmler v. Carlton, Civ. 
App., 264 S.W. 263, aJIlrmod 296 'S. 
W 1070, 116 Tex 672. 

51 C.J. P 814 nolo 76. 

Water improvement district 
Tex,—La Salle County Water Im¬ 
provement Diet No 1 v. Guinn, 
Clv.App., 40 S.W,2d 892, error re¬ 
fused. 

78. Iowa.—O'Connor v. Home Sav¬ 
ings 8b Loan Ass'n of Council 
Bluffs, 278 N.W. 636, 224 Iowa 
1127. 

Minn—Miller v. Minneapolis Under¬ 
writers Ass'n, 88 N.W.2d 48, 226 
Minn. 367. 

61 C.J. p 314 note 77. 

Where corporation acts beyond its 
charter powers or exorcises powers 
not conferred by law, statutory ac¬ 
tion in name of slate, in nature of 
quo warranto, is exclusive remedy — 
Orman v. Bransford Realty Co., 73 
S.W.2d 713, 168 Tenn. 70. 

Buie prohibltlag Investigatton into 
Internal affairs of a corporation In 
other than quo warranto proceedings 
can be Invoked only by the corpo¬ 
ration,—State V, Kovland, 169 F.2d 
341, 118 Mont 464- 

78. Cal.—Crow! v. Board of Trus¬ 
tees of City of Southgate, 292 P. 
985, 109 Cal.App. 214. 

Mo.—State ex rel. Kansas City v. 
Harris, 212 6.W.8d 783, 357 Mo. 
1166^—Central Missouri Oil Co. v. 
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trict,80 or drainage (listfict’i may be attacked. 

On the other hand, quo warranto is not an ex¬ 
clusive remedy where a cumulative remedy is pro¬ 
vided for by constitutional or statutory provisions.^^ 
Jtt the absence of constitutional restrictions, the 
legislature may provide a dilTorent rcnicdy.S'^ 

Dk[>iitc as to facts According to some decisions 
quo warranto lies only when the facts are in <lis- 
pute, as considered infra § 6, and it is the exclusive 
remedy when the relief sought is of such nature 
as otherwise to warrant the use of the remedy 
where the facts aic undisputed quo warranto is 
not an exclusive rcmedy.^5 

Coucurtent remedy in equity• In the absence of 
constitutional or statutory provisions conferring 
equitable jurisdiction, there is no concurrent reinc<ly 
in equity when quo warranto is available.^** Rpiita- 


ble relief may, however, be allowed where the 
remedy of quo warranto is not an adequate rem- 
cdy.^7 xhc remedy of quo warranto has hiH'ii held 
to be inadequate where the person inleiested must 
appeal to the discietion of sf)ine other person or 
body to tnainlaiii the piooeeditig,^*^ such as the at¬ 
torney general, distncl attorney, or the court,al¬ 
though it has been held that it may not be piesumcd 
that the public oflic<T, such as tlu* attorney general, 
having the authority to institute quo warranto pro 
ceedings will fail to act if a petition in appropriate 
form and having the appearance of merit is pr<’- 
sented to him.^^^ 

litpuly may assume jurisdiction in a proper case 
although it is au'Cessary in the proceeding for the 
couit to make an incidental detenninatioii of title to 

office, 


City of St. JnmeH, IIX S.W2d 215, 
232 Mo.Ann* 142 

Tex.—PlenimonH Jnd(M>enflent Sehool 
Dint. V Htlunelt Jiul(‘r‘en<l<‘nt 
?5chofti niHt. Coin Ann., 50 vsvvaa 
812—t^eller v. City of Dallns, Oiv. 
Am>., 177 S.VV.2d 231. 

51 C.J. i> 3H note 7«. 

rr<»>ventlon of or attack on change 
of fmtAn<lari(SH <tf nmnlclrmlity sec 
Municipal OorporaltouH 5 65 ct 
aoa. 

80. Mo*—Sptlker v Dcthol Spoelftl 
School I )lfd. of Sholby County, 
App., 235 aW.2d 78. 

TcK.—Deller v. City of DallaH, Civ. 
App., X77 aw.aa 231 mi-zo v. 
County S<'h«ol Trunleea of Crliu<*H 
County, Clv.App., lU S.W.Sd 2«U, 
orror dlmaUiMoct—I’lunmioim ludc- 
pondent Sehool DIst, v. Stinnett 
Indepemleut Seh<utl Dint., Clv.App,, 
68 aW.2<l «I2—KlnfT'fl F-Ntate v. 
'SchtJOl TruHtef‘n of WJllncy Coun¬ 
ty. Clv.App., 33 S.VV.2a 783, error 
refuHtsd. 

61 C.0r. p 314 noto 70. 

81. Ill.—rt>nmnH«l(tn(Trt of Draln- 
airo Dint, No. 6 v. Arnold, 60 JST.IO. 
2(1 825, 383 Ul. 408. 

88. Toledo Xraotlon. Idglit ^ 

I>owor Co. V. Smith, i:).C.Ohlo, 206 
043. 

Cal.—Stowel V. Santa Ana XMvar Wa¬ 
ter Co., 04 l».2d 1052, 36 Cal.App. 
2d 117. , 

Ind.—SUte ex rel. Kc0ormlck v, 
Superior Court of ICInox County, 85 
N.W.2d 820. ' ' 

Htnn.—MUUr v.' MlnnoapoUw tTn- 
dorwrttera 33 K.W.2d 48, 

' 206 Minn. 8*67—Donniatoun v. Da¬ 
vit, 228 N.W. 363, 1T8 Minn. 373. 

K,T.^oavoy v. Van Hatttn, 94 N.T. 
S.2d 402, 276 App*Dlv. 268—In re 
Plaold Co„ 81 !N.Y.S.2a 36, 
274 APP.DW. 206.*. 

ttmn."-HBtata. ox ret PhtUipe v, 
Cner, 88 6.W.2d 78, 170 Tenau 628. 


nSlmw V. T«yl(»r, Clv.App., 145 
S.W* 2d 452 * Adaiufom v. Commlty, 
<^Iv.App.. 112 K\V.2(l 287. 

51 C.J, P 313 note 08 
Slniutory nmiedy oh oxcluwlvo of 
<luo warranto ai'O Infra 8 16. 

Xn dlvoroo case involving' validity 
of appointment of ohanoellor who 
h(‘nrd eano umh*p a«t ereatlng addi¬ 
tional division of chancery court and 
denlKnatliur temporary chancellor, 
uuo wtUTanto dtU not conatituU* (*x- 
oliwlve remedy, hut aupromo cotirt 
on appeal treated caute as havlmr 
h(‘en hrougUt up by certiorari.-«• 
Howell v. IIowoU, 288 S.W.2d 22, 213 
Ark, 288. 

88. Maoa.--lion ton lOlevated Ity. Co. 
V, Commonwealth, 38 N.M.2d 87, 
210 Manw. 628. 

84. W.V,—Applhuitlon of Wh^r, 18 
K.Y.Md 247, 260 App.Dlv. 838— 
Uooran v, MoNaUy, 244 N.V.S. 161, 
136 Mine. 851, .rtworHod on other 
Kroiind*! 246 K.Y.S, 012, 231 App. 
DW. 779. ntUrmod 178 N.M. 787, 257 
N.Y. D42--l<eoril«r v. Sllleck, 57 
K y.S. 2 d 327. 

61 aj, p 313 note 72 tab 

85. U.fl.—U. «. V. Mnlmin, ac.A, 
VlrjHn Inlandft, 272 F. 785. 

N'.Y.—SheoWy v. Harnhurir, 236 N. 
y.S. 168, 134 MImo. 702. 

86. Ala.—l«rmln?rham Dar AsFn v. 
J»hlUips ^ Mamh, 196 So. 728, 330 
Ala, 650. 

(Ja.—UoKors V. Croft, -47 S.ia.2d 730, 
203 Oa. 064. 

Ill,—^Manchcator Community IXliifh 
School No. 121. V. Murray- 

vUle' Community lliifh School 
Diet, No. 123, 141 N.K. 129, 308 
m* 403., ' * 

lowa«—Coarpue 4Fnri» d la Wall¬ 

ins V. Xowa Mut. XAahUlty Xnn.,Co., 
282 N.W. 167, 161,. 228 Zowa 603. 
Mann—Uriwrly, v. Walah, 12 N.lfl.2d 
827, 288 Mane. 202. 
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K.Y.-* Marfrnn llealty •(^^^p^>ratlon v. 
Af;l«, 25 N.Y.K.2d 485, 30! App. 
Dlv. 827, allirmed 42 N.N.2d 351. 
288 N.V. 727. 

51 C.X p 314 nhlc 80. 

JurlMdicllmi in cciulty for recovery 
of puhlic oHlee nee CUieerH 9 78. 
Quo warranto an preelndlnK' t^nulta- 
hle relief; 

(Jent^rnlly n«c Ktinity 9 8b 
Injmiellve relief He« InJmudlon.M 
99 26 c <l), 122, 

87. ‘D.C.* (lolumldnn t’at Fanclcfw 
V. Koc'hne, 80 F.2d 538, 68 App. 
D.C. 257. 

Ca.- Tnrjdc'y v. Carr, 61 H.M2d 638, 
204 Ca, 721 Cumtnlnnn v. Unhln- 
' Mon, 21 S.F.'M' 627, 191 CSa. 33C— 
Patten v. Miller, 8 S.K.2tl 776, 190 
(la. 105. 

in. > Hmith V, IlllnolH Adjustment 
Flnan<H» <X 63 N.W.2d 304, 326 
IlI.App. 054. 

K.J.' Slhilia V, WcKtern Wlec. Kmp, 
A««*n, 68 A,3d 251, 143 N.J.N<i. 
77—Da (teeter v. WfdkUn, 42 A.2d 
501, 136 N.J.Mn. 510. 

N. M,-Birchard v, Ihmrd of ComVH 
of Sierra County, 76 l‘.2d 41, 43 
N.M. 172. 

88 . U.H.- Tolech) Traction, lAithi & 
Power Co. V, Smith, I»,<\Ohlq, 3U5 
F. 043. 

O, 0.-*-Oolumhian Out Finielerw v, 
Koehno, 86 F.3d 530, 68 Api>.XJ.(’. 
267. 

IhifHonH entitled to maintain auo 
warranto 800 infra (9 25 31, 

$ 9 , l>.0.*-^dumhliui Cat Flimdero 
V. KOOhno, nupm. 

DO. Mawi.—Ilrlerly v, Walwh, I'i N, 
JU.2d 837, 289 Moph. ,382. , 

81. D,0.*M3olumhiati *«Cat StoeUrH 
, V. Koohno, 96 F.3d 620, 68 APp. 
Ua 267. 

Jurtodiction of ouulty whore title 'to 
puhUo pmea itmidentolly involved 
see omcers 9 78 a, 
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§§ 5-6 


§ 5. Power of Legislature to Abolish or 
Change 

In the absence of constitutional restrictions the leg¬ 
islature may abolish the remedy of quo warranto, actions 
in the nature of quo warranto and kindred statutory rem¬ 
edies and provide for substitute remedies. 

In the absence of a constitutional provision as to 
the remedy, quo warranto,actions in the nature 
of quo warranto,and kindred statutory remedies®^ 
may be abolished, and substitutions made in place 
thereof, by statute. In some slates it h^s been held 
that, where the constitution empowers the supreme 
court or other courts to issue writs of quo warranto,, 
the legislature is not competent to change or modify 
the scope of the remedy,*95 but in other jurisdic¬ 
tions a more liberal vxeW is taken as to the power of 
the legislature under such a constitutional provi- 
sion.95 


§ 6. Propriety and Grounds of Remedy in 
General 

a. In general 

b. Judicial discretion 

a. In General 

Quo warranto proceedings ordinarily are appropriate 
to procure a trial and determination of the right to an 
office, franchise, or privilege. 

Quo warranto, or a proceeding in the nature 
thereof, is a proper and appropriate remedy in cer¬ 
tain cases and it is not uncommon for the statutes 
regulating quo warranto proceedings to specify the 
grounds on which the writ may issue.97 The pro¬ 
ceeding usually lies to procure a trial and determina¬ 
tion of the right to an office, as discussed infra §§ 
7-11, franchise, or privilege,9 8 but ordinarily not 
in other cases m the absence of constitutional, or 
statutory regulations extending the remedy,98 or 


9d. Iowa,—state v, WinneahlPk Co¬ 
op. Burial ASs’n, 16 N.W2d 367, 
23*4 I6wa 1196 —Koaman v. Thomp¬ 
son, 216 N.W. 261. 204 Iowa 1264. 

93- Iowa.—State v. Winneshiek Co¬ 
op. Burial Ass'n, 16 N.W.2d 1C7, 
234 Iowa 1106—-Koaman v. Thomp¬ 
son, 216 N.W*, 261, 204 Iowa 1264. 

94. Iowa.—State V, Winneshiek Co¬ 
op. Burial A.Ms'n, 16 N W.2(l 167, 
234 Iowa 1106—Kowman v. Thomp¬ 
son, 216 NW, 261, 204 Iowa 1264. 

95. Jfla.—lOx parto Beattie, 124 So. 
273, 98 l^la, 786, 

Mo —State ox inf. MoiCtttrlck v, 
Wymore, 119 S.W.2d 941, 343 Mo. 
98, 119 AX.R. 710. 

S.D,—WriKht v. liee, 66 N.W*. 931, 4 
S.X>, 237. 

Xjcaislatlvo abolition of jurisdiction 
of courts see Courts $ 120 ot soq. 

96. Okl.—N«»whouHo V. Alexander, 
110 P. 1121, 27 Okl. 46, 30 L.II.A., 
N.S, 602, Ann.Cas.l913B 674. 

51 C.J. p 814 note 86. 

97- Fla.—Winter v. Mack, 194 So. 
225, 142 Fla. 1. 

lowa^-State v. Winneshiek Co-op. 
Burial Ass’n, ,16 N.W.2d 367, 234 
Iowa 1106. 

Exclusiveness of remedy of quo war¬ 
ranto 600 supra S 4. 

Existence and adequacy * of other 
remedies see infra 9 15. 

98- Ai€L*-Blrmlnftham Bar Ass’n v. 
Phillips dc Marsh. 196 Sa 725, 239 
Ala, 660. 

Cal—City of Oakland v. Key Sys¬ 
tem, 149 P.2d 196, 64 Oal.App.2d 
427. 

Fla.—City of Soi^th Miami v. State 
ex rel. Gibbs, 197 So. 1,09, 143 Fia. 
524—Winter v. Mack, 104 Sp, 2^16, 
142 Pla.’ i—State ex reh Gibbs v. 
Bloodworth, 184 So; 1, 134 Fla. 
369. 

Ill—^l>eople ex rel. Itay v. Lewis- 


town Community High School 
List. No. '241, 67 •N.E.Od 486. 388 
Ill. 78—^People ex rel. Barber V. 
Hargreaves, 25 N.B.2d 416, 303 111. 
App. 887 

Iowa.—State v. Winneshiek Co-op. 
Burial Afls'n, 16 NW.2d 367, 234 
Iowa 1196 

Mo—Corpus J'tiris dted la State ex 
Inf. McKlttrick v. American Col¬ 
ony Ins. Co., 80 S,W.2d 876, 892, 
336 Mo. 406. 

Nob.—State ex rol. Johnson v. Con¬ 
sumers Ihiblic Power Dlst, 10 N. 
W.2d 784, 143 Neb. 763, 162 AL.Il. 
480. 

Ohio.—Muskingum County Democra¬ 
tic Hx-Oommittee v. Burrler, Com. 
PI., 17 Ohio Supp 61. 

61 ax p 314 note 88—26 CX p 1047 
note 69. 

Mode of questioning validity of 
franchise or of enforcing forfei¬ 
ture generally see Franchises S 
29 d. 

Ordinary procedure for enforcing 
forfeiture of a privilege granted by 
tlio IcKislature is by a procoeding in 
the nature of quo warranto.—Boston 
Elevatod By, Co. v. Commonwealth, 
39 N.B.2d 87, 310 Maas. 628. 

SCeaalng of term <<franohise'* 

<1) As used in connection with 
the writ of quo warranto, the word 
''franchise*' moans a special privi¬ 
lege conferred by government on in¬ 
dividuals and not belonging to citi- 
sens generally by common right, and 
the powers granted by law to pub¬ 
lic officers and agencies of govern¬ 
ment, and a royal privilege or 
branch of the King’s prerogative 
subsisting in the hands of a sub¬ 
ject.—State ex ipf, McKittrlck v. 
Murphy, 148 S.W.2d 627, 847 Mo. 484. 

<2) "Franchise" defined generally 
see Franf'liisos S 1. 
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Woids **iinlawfally execute any 
franchise’’ within statuto authoris¬ 
ing quo warranto proceedings where 
any person shall unlawfully oxocuto 
any franchise moan acting without 
authority and do not mean acting 
with authority, but not In accord¬ 
ance with law—Htate ex Inf. Walsh 
V. Thatcher, 102 S.W.2d 937, 340 Mo. 
866 . 

Noncorporate franchises are with¬ 
in rule. 

Mo—State v Dawson, 224 •SW. 824, 
284 Mo. 427. 

N.J,—Tonkin v Kenworthy, 170 A, 
233, 112 N.JLaw 274. 

Actual exercise of franchise 
Dofonclant muHt be actually oxer- 
clHlng a franchino or jurisdiction bi‘- 
foro quo warranto can bo brought 
to tost that right.—Bomlne v. Black, 
26 N,B.2d 404. 304 Ill.App. 1—Kic- 
boU V, Village of I’oson, 267 Ill.App. 
32. 

99- Nob.—State ox rel. Johnson v. 
Consumors Public I’owor Dlst., 10 
NW.2d 784, 797, 143 Nob- 763, 162 
A.L.R. 480. 

Tox.—Germany v. I'opo, Civ,App., 
222 S W.2d 172, rofusod no reversi¬ 
ble error. 

61 C.X p 315 note 89. 
naCunloipal oontraot 

The romfdy by quo warranto can¬ 
not bo used for the onforcoment or 
forfeiture of a municipal contract. 
Ala.—^tato V. Birmingham Water 
Works Co., 64 So '28. l$l? Ala, 388, 
Ann.OaS.191GH 166. 

Neb.—State ex rel. Johnson v. Con¬ 
sumers Public Power Dlst, 10 N. 
W.2d 784, 148 Neb. ,758, 152 A.L.R. 
480 

Proventiitg eOnxpeiltioB. 

Quo Waitanto should not be re¬ 
sorted to at the Instance of a com¬ 
petitor 'for the purpose of preventing 
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even in the cases mentioned unless the office, fran¬ 
chise, or privilege,1 or the right to be determined or 
vindicated,2 is of a public nature. 

The proceeding does not lie merely to establish, 
determine, and vindicate private rights and interests, 
or to redress private grievances m which the public 
has no interest,3 unless it is so provided by statute.** 
However, where the requisite public interest ap¬ 
pears, the fact that the relief sought may benefit,^ 
or redress an individual wrong of,® the relator does 
not preclude resort to the remedy. The mere fact 
that private citizens appearing as relators are in¬ 


terested in an information or may have employed 
counsel to assist or conduct the hearing docs not 
make a proceeding private in its nature or change 
its character from one in which the public is in¬ 
terested.'^ 

Quo warranto lies only to right an existing wrong 
and not to try moot questions.® 

Testing election on proposition, A quo warranto 
proceeding is not a proper remedy in testing an 
election on a proposition® unless such remedy is 
made available by statute.^® 


competition.—State ex rel. Herbert 
V. Standard OH Oo., 36 KE2d 437, 
138 Ohio St. 876—State v. Dayton 
Traction Oo., 60 N.E. 281, 64 Ohio 
St. 272. 

Question of fact vlthlu Jurisdiction 
of adniiulstrative affenoy 
Quo warranto is not proper rem¬ 
edy for one Bcoklngr, by way of 
orif?inal adjudication, a court detor- 
mination on a question of fact con¬ 
stitutionally placed within civil 
service commission for dctormlna- 
llon —Pooplo ex rel. Metzger v. 
Watroufl, Colo., 216 P.2d 344. 
Bagulating exercise of powers ooiu 
ferred 

(1) Quo warranto is intended to 
prevent ex<*rcise of powers which 
are not coiif(‘rrod by law, and ordi¬ 
narily la not avallablo to regulate 
the manner of oxorclaing such pow¬ 
ers. 

Mo.-^tato ex inf. MeKiitrlek v. 
Murphy, 148 S.W.2d 627, 847 Mo. 
484 

Nob.—State ox rel. Johnson v. Con¬ 
servative Savings & l.ioan Ass'n, 
11 N.W.2d 80, 143 Neb. 806—State 
ex rel Johnson v. Consumers J*ul)- 
llc rower Plst., 10 N.W.2d 784, 
143 Neb. 763, 162 A.X...11. 480— 
State ox rel. Wright v. lOimtorn 
Nebraska Public J\>wer T>lst., 266 
N.W*. 694, 130 Neb. 683—State ex 
rel. Wright v. Ijan<*aHtor County 
Itural l*ubllo Power Dist, 266 N. 
W. 601, 130 Nob. 677—State ox rel. 
(Jantz v. Drainage Dist. No. 1, 160 
N.W. 087, 100 Nob. 626. 

<2) Oenerally, quo warranto will 
not lie for mere irregular exercise 
of conferred power, even though 
such irregularity may be suHlcient, 
whon testod by other remodios, to 
vitiate or render void the act done. 
—State ex rel. Johnson v. Consum¬ 
ers Public Power Dlst., 10 N.W.2d 
784, 143 Nob. 763, 162 A.'UR. 480. 

<8) Powers exercised by ofllcers 
sec infra 8 11. 

VestliLg coiurtltutlouaU.ty of law 
Quo warranto will not lie to de¬ 
termine the oonstitutionality of a 
municipal law, the proper mode to 
challenge such law would be to in¬ 
terpose an objection as a defense 


to the enforcement of the ordi¬ 
nance. 

Ul —People V. Whitcomb, 66 III 
172. 

Tex.—Bx parte I.tOwis, 73 S.W. 811, 
46 Tox.Cr. 1, 108 Am.S.R. 928. 
VoUdity of tax to he levied 

Information in nature of quo war¬ 
ranto to test validity of a s(*hool tax 
election in not proper moans of to.st- 
Ing validity of lax sought to bo 
levied, although sought with popular 
approval.—^IJarbee v. Board of Coni'rs 
of Wake County, 188 S.B3. 314, 210 N. 
■C. 717. 

Xn Florida 

(1) Quo warranto is romodliil and 
the court will not rofuso to oxtfuid 
its use on a proper showing rmubs 
and Uioro have bo(»n inslaneos In 
which the common-law writ has 
boon oxtondod and employed for 
purposes other than for which it was 
originally conceived.—State ox r(‘l. 
PooHOr V. WcHttir, 170 Bo. 736, 126 

40—State ex rol. Watkins v, 
Kernandoz, 143 So, 038, 106 770, 

(‘xplalnlng Mx parte Smith, 118 Bo. 
306, 96 Fia, 512, and State v. (Jerow, 
85 So, 144, 79 Fla. 804—State f‘X rel 
Ilaudor V. Marklo, 142 So. 823, 107 
Pbu 748. 

(2) Tost whether quo warranto 
will be extended to wrongs whu*b 
constantly arise from new condi¬ 
tions Is not what remedy provlously 
extended to, but whether one t»(>in- 
plalnlng has suffered Injury In bln 
lands, goods, person, or r<‘pulatl<»n 
that should in right and justice be 
atoned for.—State ox rol. Tooser 
V. Wester, supra. 

(3) Correlation of right, wrong 
and remedy see Actions 8 4. 

1» Del.—State ox rol. Qreon v. 
Glenn, 4 A.2d 366, 9 W.W.Harr. 
684. 

Pla.—State ex rel. Dandis v. City of 
Coral Gables, 168 So. 308, 120 Fla. 
492, 101 A.XI.H. 678. 

Mo.—State ex inf. MdKlttrick v. 
American Colony Ins. Co„ 80 S. 
W.2d 876, 836 Mo. 406—State ex 
inf. McAllister ex rel. Manlon v* 
Albany Drainage Diet, 234 S.W, 
839, 290 Mo. 38. 

61 O.J. p 316 note 01. 
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Public nature of: 
omce SCO infra 8 8. 

Quo warranto proc('edlng see su¬ 
pra 5 2. 

а. Utah.—State v. Ityan, 126 P. 666, 
it Utah 327. 

3. Del.—State ox rol. Croon v. 
Glonn, 4 A.2d 366, 9 W.W.Harr. 
584. 

Ill,—^Bowan v. City of Shnwncotown, 
38 N.M.2d 2. 378 111. 789. 

Iowa—State ox rcl, Malcy v. Civic 
Action Committee, 28 N.W.2d 467, 
238 Iowa 851. 

N(d).—Corpus Juris quoted la State 
ox rol. Johnson v. (tonsorvnllvo 
Savings A Iwoan Ass’n, 11 N,W.2d 
80, 103, 143 Nob. 805. 

N. J.—Tonkin v. Ken worthy, 170 A. 
233, U8 N.J.Tmw 274. 

Cooper V. Orlsco, 161 S.K 810, 
301 N.C. 780. 

Or.—Htatc ox rol. llall/raHh v. 
School DlsL. No, 33, Union County, 
173 P.3d 666, 179 Or. 441. 
njCJ.p 316 note 94. 

4, III.—Adair v. Williams, 06 N.W. 
2a 346, 407 Til. 800^ lVt»plc cx rcl. 
Paxton V. Idoondngttm Ocimdcry 
Assbi, 187 KW. 456, 363 111. 634. 

N(‘h.—State ox rol. Johnsoxi v, (\)n- 
Horvatlvo Havings Sr, L(gin Ass'n, 
11 N.W.2d 80, 143 Nob. 805. 

61 C.J. p 316 note 05. 

O. AliL—T^ongshore v. Htato, 76 Ho. 
33, 200 AltU 267. 

51 C.J. P 316 note 06. 

б. Colo.—Tx)c»khard v. Teoplo, 178 
i\ 665, 65 Colo. 558. 

7, HI.—1^'ople ex rol. Sandlierg v. 
Grabs, 26 N.IQ.2d 404, 373 Til. 423 - 
Teople ex rel. Colcendla Nt>rthern 
By. V. Toledo, St. I-. Sr. N. o. H. 
Co., 117 N.W. 701, 280 III. 405, Mm. 
Oas.l018D 224— X>eople ex rel. tlul- 
len V. Anderson, 87 N.W. 10X9, 239 
Ill. 266. 

8, Cal*—People ex rel. •Strong v. 
City of Whittier, 24 P.8d 2X0, 133 
Cal.App. 316. 

9, Colp.—^People V. Grand County, 
6 Colo. 202. 

III.—People V. Whltcoml), 66 111. 172. 
10* Mich.—Flnlayson v. West liloom- 
field Tp., 81 N.W.2d 80, 330 Mich. 
360—Lake v. North Jlranch Tp., 
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Unauthorized operation of collection agency. It 
has been held that a license issued to those who 
qualify under statute to operate a collection agency 
does not constitute a franchise within the quo war¬ 
ranto statute so as to authorize quo warranto pro¬ 
ceedings against an association operating a collection 
agency without having obtained the required li¬ 
cense 

Unauthorized practice of profession. Quo war¬ 
ranto proceedings usually are available, sometimes 
under express statutory provision, against persons 
who are practicing a profession without first hav¬ 
ing obtained the required license or certificate,^^ 
such as the professions of law^^ and medicine^^ 

Validity of liquor license. It has been affirmed in 
some jurisdictions,15 and denied m others,i® that a 
quo warranto proceeding may be maintained to test 
the validity, or enforce the forfeiture, of a liquor or 


dramshop license. 

When facts are in dispute. According to some 
decisions quo warranto is a proper remedy when the 
facts are in disputei*^ and the remedy is available 
only where there are disputed questions of fact-i® 

b. Judicial Discretion 

With some exceptions, the general rule Is that the 
grant or denial of a writ of quo warranto and the entry 
or Withholding of Judgment m such a proceeding are 
addressed to the discretion of the court. 

In a few jurisdictions the discretion of the court 
in a quo warranto proceeding is limited to the grant 
or refusal of leave to file an information,!^ and is 
expended when leave to file is granted^® and an in¬ 
formation is filed in pursuance thereof.^! In other 
jurisdictions, however, the grant or denial of a 
writ of quo warranto is addressed to the discretion 
of the court, 22 which may in its discretion withhold 


22 N.W,2d 248, 314 Mich. 140— 
TouoUs V. Maxriah, 187 N.W. 250, 
218 Mich. 104. 

11. Wifl.—Stato ex rol Fairchild v. 
Wlflconflin Automotive Trades 
Ass'n, 37 N.W.2d 98, 264 Wls 308. 

12. Ala.—Birmlnprham Bar Ass'n v. 
Phillips <& Marsh, 106 So 726, 239 
Ala 660. 

Kan—Stato ox rel. Boynton v. Per* 
kins, 28 r.2d 7G6, 138 Kan. 899. 

51 C.J. p $14 note 88 toj (1). 

Power of corporations to practice 
professions see Corporations 9 056 

13. Ala.—Birmlnf^ham Bar Ass'n v. 
Phillips & Marsh, 100 So. 725, 239 
Ala. 650—^Berk v. State ex rel 
Thompson, 142 So. 832, 226 Ala. 
324. 

HI —Smith V, Illinois Adjustment 
Finance Co., 63 N.B.2d 264, 326 
Ill.App, 664. 

Kan.—State ox rol Boynton v. Por-' 
kms, 28 P.2d 706, 138 Kan 899. 

Practlco of law without admission 
generally see Attorney and Client 
§ 16. 

Quo warranto as exclusive remedy 
see supra 9 4. 

14. Ala.—Ferguson v. State ex rel, 
Bailey, 172 So. 350, 27 A]a.App. 
337. 

III.—People, by Korner, v. United 
Medical Service, 200 N.H. 167. 362 
Ill 442, 103 AL.n. 1229. 

61 CJ. p 314 note 88 [o] (2), 

License to practice medicine see 
Physicians and Surgeons 9 6 et 
seq. 

ftaotioe of ohlropraotic 

Ala.—^Harris v. State ex rel. Wilson, 
109 So. 291, 216 Ala 56—Robinson 
V. State ex rel. James, 102 So. 693, 
212 Ala. 459—^Farmer v. State ax 
rel. Klllcrease. 187 So. 736, 28 Ala. 
App: 898, certiorari denied 187 So. 
737, 237 Ala. 556. 


Practice of mediotne and surgery by 
osteopath 

Kan.—Stato ex rel. Bock v. Oleason, 
83 P.2d 426, 148 Kan. 469, rehear¬ 
ing denied 84 P.2d 48, 148 EAn. 
458. 

15. 111. —^People V. Heidelberg Gar¬ 
den Co., 84 N.B 230, 233 Ill. 290. 

61 CJ p 316 note 98—38 CJ. p 632 
note 11. 

Validity of license and collateral 
atlo,ck generally see Intoxicating 
Liquors 99 106, 107. 

10 . K.O—Hargett v Boll, 46 S.E). 
710, 134 N.C. 394 

Vt.—Slate V Glbl)s, 74 A. 220, 83 
Vt. 636, 24 L.R.A.,NS., 666, 18 
AnnCas. 625. 

17. N.T.—People ex rel Kelly v. 
The Common Council of the City 
of Brooklyn, 77 aST.Y. 603, 33 Am. 
Tl. 069. 

Quo warranto as exclusive remedy 
when facts in dispute see supra 
5 4. 

One of the objects of quo warraiu 
to is to ascertain the facts.—People 
ox rel. Kelly v. The Common Council 
of the City of Brooklyn, 77 N.X. 
603, 88 AmR. 659—Lenc v. Zicha, 
227 N.T.S. 704, 223 App.Blv. 168. 

18. Zn XTew Kork 

(1) Quo warranto lies only when 
the facts are In dispute.—Smith v. 
Billon, 44 N.T.S.2d 719, 267 App DIv, 
39—Rlvette V. Baker, 37 KTS.2d 
912, 266 App.Blv. 89, 894—^Lenc v. 
Zioha, 227 N.TS. 704, 228 App,Blv, 
168'-nKingston Associates v. La 
Ouardla, 281 N.T.S. 390, 166 Misc. 
116, afllrmed 286 N.T.S. 10, 246 App. 
Dlv 803. 

<2) However, it has also been held 
that quo warranto is not restricted 
to oases in which there are Issues 
of fact.—Brush v. City of Mount 
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Vernon, 20 N.T S 2d 466, affirmed 24 
N.YS.2d 365, 260 AppDiv. 1048. 

19. RI—State V Brown, 5 R.I. 1. 

flO. NJ.—Reihl V. Wynne, Sup, 146 
A. 204 

61 C.J p 332 note 30. 

21. R.T.—Slate V. Brown, 5 RI, 1, 
Gl C J p 333 note 31. 

22. Ala.—^Baxter v. State ox rel 
Metcalf, 0 So.2<l 110, 343 Ala 120 

111.—I'ooplo V. White Circle I^eaguo 
of America, 97 N.B.2d 811, 408 III 
664. 

111.—People ex rel. Universal Oil 
Products Co. V. Village of Lyons, 
70 N.B.2d 38, 400 III 82. 

Kan.—State ex rol. Ballon v. Joint 
Grenola Rural High School Dlst 
No 6 of Counties of Chautauqua, 
Cowley, and lOlk, 142 P.2d 096, 167 
Kan. 614—State ex rol. Bock v 
Board of Commissioners of Alien 
County, 57 P.2d 460, 143 Kan 898, 
Mo —State ex Inf. McKlttrick ex 
rel City of Lebanon v. Missouri 
Standard Tel. Co., 86 S.W2d 613, 
337 Mo. 042—State at Inf. of Mc¬ 
Klttrick V. SoJbort, 66 S.W.2d 129, 
228 Mo App. 1133. 

Pa.—Commonwealth v. Keech, Com, 
PI., 54 York Leg.Rec. 169. 
Discretion as to character of judg¬ 
ment see infra 9 40. 
OonsideratloAS In. exercise of dlScre- 
Uon 

The court may consider all cir¬ 
cumstances and conditions, relators’ 
motives In having proceedings Insti¬ 
tuted, and whether public interest 
will be served or damaged by writ, 
and necessity for and policy of al¬ 
lowing remedy.—People ex rel. petty 
V. Thomas, 108 N.F. 368, 861 HI. 448 
—People V. Miller, IBS N.B. 189, 331 
Ill. 395. 

Judgment of ouster 
The court may properly exercise 
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relief or decline to proceed to judgmcnt.23 The 
court may exercise this discretion, and dismiss the 
proceeding or render judgment for defendant, on the 
ease made by the pleadings,24 or at the final hear¬ 
ing,25 where the facts disclosed arc such that, if 
they had been made known in the first instance, 
leave to file the information would have been re¬ 
fused,as where there has been laches or long 
acquiescence^? on the part of the relatoror the 
public,or where the rendition of a judgment of 
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ouster would not be in the public intcrost^o or serve 
any good end or purposc.^^ Under some statutes 
the trial court, although it may be of the opinion 
that the best interests of the state do not require 
forfeiture of a corporate charter, has no discretion 
as to whether such penalty shall l»o enforced when 
a quo warranto pioceeding foi that pnipose is in¬ 
stituted and the statutory giound <»i complaint is 
sustained by proof 22 


QUO WARRANTO 


Judicial discretion in fin'antinpf or re- 
fuslnfy Jud^mont of ouster in quo 
warranto ipioccodiiig* 
r^a.—City of Winter Haven v State 
ex rcl Liandis, 170 So 100, 125 J^Mn. 
392 

Mo.—State ox Inf. MoKlttrick ox rol 
City of Campbell v Arkaiise«s-Mls- 
flourl rowor Co, 93 S.\V.2d SH7, 
839 Mo 15—State ex rol WorsUam 
V. Kills, 44 S.W,2a 129, 329 Mo. 124 
—State ex rol. Cram v. Baker, 
App., 104 S.W.Sd 726. 

Sound dlsoretlott 

Discretion of court In a quo war¬ 
ranto proceedinjy Is a Judicial discre¬ 
tion winch is not to be usc'd without 
rcitfion and does not authorize the 
court to iKnoro a valid statute which 
has been promptly InvoluMl,- -State 
ex rol. Katzer v Kansas City, 222 
2d 714, 109 Kan. 702 

private vlglbits 

When writ of Quo warranto Is 
HOUKht to enforce private rl«h(H, 
ctmrt in the (*xer<iiso of its disere- 
tion must determine from th<' facts 
whether th<‘re has l><H*n any unr(*a- 
sonable dtday, acouioscetuus or In- 
CQUltablo conduct by the relator or 
whether public interest Justiiles ii 
refusal to pro<soed to a judirment of 
ouster after complaint had bc^m Hied. 
—tpeoplo ox rel. tTnlversal Oil Prod¬ 
ucts Co. v, VtUaKo of X^yons, 79 N.IO. 
2d 33, 400 HU 82. 

*0»Cay»» 

Word “may” os used in act provid¬ 
ing that writ of quo warranto “may” 
also bo issued by common pleas is 
used In iU permissive and not its 
mandatory sense, and whether writ 
shall Issuo, or having issued, shall be 
tried, rests in discretion of (sourU-- 
Commonwealth ex rol. Margiottl v. 
tJnlon Traction Co. of l^hlladclphla. 
194 A* 601, 337 Do. 497. 

Abuse of disoretlou shown. 

Minn.—State ox reU Dahl v. Fred¬ 
rickson, 277 N.W. 407, 202 Minn. 
79. 

23, Kan.—State ox rel. Reek v. 
Board of Corners of Alien County, 
87 J>.2d 480, 143 Kan, 898. 
Mo.--Stato ex roU Crain v. Baker, 
App„ 104 6.W.2d 726—<iorpus jTarls 
oiMl In State at Inf. of McKittriok 


V Seibert, 65 SW2d 129, 134, 22S 
Mo.App. 1133 
51 C J. p 332 note 32. 

Petitioner’s remote Interest 

Quo warranto held not to lie to 
remove attorney for commonwealth 
<if city on ground that he was at¬ 
torney for Home <)wnc‘rfC Tjonn (^^r- 
poratlon and receiving emoluments 
from United .States where et)ri)ora- 
tlon was crentt‘d as temporaly ex 
podlency and employnumt for lTnit<‘d 
►Stales was temporary, no one was 
el aiming olllee held by atterney, and 
p(‘Uttoner seeking quo warranto ha<l 
only remote interest In Que.stlon pri*- 
sented.—<Commonwealth ex rel. Kel¬ 
ly V Rouse, 178 S.W. 37, 163 Vn. 
841. 

Xn Florida 

(1) Oenerally speaking, quo war¬ 
ranto is a dlseretionacy remedy.*- 
Stato ex rel. Hawthorne v. Wise- 
heart. 28 •So.2a 5K9. 158 Kla. 267. 

(2) It has, however, been held that 
In QUO warranto by attorney Kr‘uerfil 
to oust foreign corjwratlon from 
P<‘rnUt to do bustnestt in state, court 
ha« no dhtcreilon but to liisue the 
writ, Irrespective of suilltdoncy in 
law of the allegations of the infor¬ 
mal l<m.—Stale ox rob lAndls v. S. 
H. Kress A Co., 155 .So, 823, 115 
Fla. 180. 

24 . !>«..—Corpus Juris Quotsd iu 
Oommonwealth «x rob Mnrglottl v. 
Union Traction Oo. of r’hlladolphta, 
194 A. 66t, 668, 327 l>a. 407. 

61 0.jr. p 832 note 33. 

28, Mo.--State v. Cujpples Station 
Tdght, etc., Co., 223 S.W, 75, 283 
Mo. 115. 

51 O.J. p 332 note 34. 

SO. Pa.—<Ji»mm<mw<^alth ex reb Mar- 
glotti V. Union Traction Co. of 
I’hiladelphia, 194 A. COl. $27 T’lu 
497 

51 O.J. p 332 note 35. 

37, Mo.—Corpus Juris cited tu 
State at Inf. of MoKlttrick v. Sei¬ 
bert, 65 H.W.2d 129, 134, 228 Mo. 
Am>. 1133. 

51 aj. p 332 note 36. 

Brainage district 

Where an attompt was mad 4 ^ to e«- 
tabUsh draltuiga distri(*t under stat¬ 
utes and for many years thort*aft<ir 
district WHS operated and was roo- 

1S6 


ognized *ui hMvirt' nt leir t a de facto 
(‘Slntcncc with iiineth Jton and pow¬ 
ers, pursiiMUt to which contractual 
and other right? b<id lieen acQutred 
luit had not been fui’y dif’.charged, a 
writ in <iuo wiirt?nito elinllenr.iiig 
ih(‘ exijitenee of the <li'itrt<*t end au¬ 
thority of Its ofllcern wcuild be de¬ 
nied Slate, by VVat?Hin, v. <\»vinf- 
ton. 3 So.2d 521, 148 Flu. 42. 
School district 

\Vh<‘re t(»wn.*dklp high school dis¬ 
trict purport4'd to he tirjunrilzed un¬ 
der law authorl/.!tn: such dl?itr»ct.M 
(‘Veri‘In<*d powc»r.M tIUTcof for tw'cnty- 
flve ymirn, iitato Itself could not by 
(luo wfirrunto uin'tithm organi'/.ntioti 
thereof,Fledlep v. Kckfeidt, JOG N*. 
H. 504, 335 nb U. 

38. Ub« 1‘eople V. thowley, 193 N.K. 
173, 260 Ub 34 b 

51 (U. p 332 note 37. 

39. nt, People V. HrinUley, 152 K. 
W fi«n. 332 lib 29, 

51 C.J. p 332 note 38. 

30. Fill.' -Olty <»f Whiter Haven v. 
State e't reb bumho, IVo So. 100, 
ia;» Fbi, 392. 

Mo.> Corpus Juris olted iu Htato at 
Xnf. of McKtttrick V. Helbert, 65 
H.VV.Sd 129. tab t*9K Mo.App, 1133. 
K.j..-Ibddberfi v. Utllery, 58 A.2d 
596. 137 N.J.baw IMb 
Ohio.-‘ State ex reb Hirbert v. 
Htnndard Oil tki., 35 N.bb2d 437. 
138 Ohio ,m. 376, 

51 O.J. p 332 note 39, 

Chief oousidoratiOA 
i’ubltc ipmd In element chlcHy to 
be considered an guide to <Hiurt in 
*ixer<‘l,ne of itM di? er4*tbinary author¬ 
ity, in gnmting Judj.tnent of ouster 
In QUO wnriMUto proceeding. State 
ex Inf. Mi’KJttriek en reb (hty of 
i'nmrdieU V. Arkan iaM Misnourl I’ow- 
er t'o„ 93 aW.2<l K«7. 339 Mo, 15. 

31. IbC. ir. W. ex nd. Noel V. Oar- 
mody, 148 F.2d 6K4. 80 tbS.App, 
f>.<\ 58, 

Mo. > Corpus Juris cited tu State at 
Inf, of MoKlttrick v. Kelfh^rt, 65 
aW.2d 139. t34, 228 Mo.App. 1122. 
51 aj. p 232 note 40. 

3ftf MIms, -Kenntngton Sio-ngcr The¬ 
atres V, ,*^’dAte ex r#*!, t>mt. Atty.. 
18 Ko.2d 483, 196 Miss, 841, X53 
A.H.U. 888. 
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QUO WA:RRA2fT0 


§ 7 


§ 7. Unlawful Holding or Exercise of OfiBce 

Quo warranto proceedings are appropriate to try and 
determine the right or title to an ofTIce, 

Quo warranto; or a proceeding in the nature there¬ 
of, IS a proper and appropriate remedy to test the 
right or title to an office,^3 and procure a tnal^^ 
and determination's thereof, the removal or ouster 
of the incumbent,^® and in some,®*^ although not 
other,38 jurisdictions the possession of the office 
where the relator is a claimant of the office and is 
legally entitled thereto. In a quo warranto pro¬ 


ceeding by the state, on the relation of a prosecuting 
attorney, merely to oust the possessor of an office, 
respondent’s right to hold the office depends on the 
strength or validity of his own title,3® and not on 
any infirmity in the title of another person and 
a person holding an office may be ousted although 
the right of the relator to the office is no better 
In a proceeding wherein the relator seeks possession 
of the office, he may recover only on the strength 
of his own title,^2 and not on any infirmity or 
weakness in the title of defendant or respondent.^3 


33. Fla —^Winter v. Mack, 194 So 
225, 142 Fla 3. 

Ga—Overton v Gandy, 153 SB. 520, 
170 Ga SOS—’Sweat v Barnhill, 153 
SB 364, 170 (3a 546 

111—People v While Circle Leafirnc 
of America, 97‘NKl2d 811, 408 III. 
664—People ex rel Cromer v Vll- 
l.apre of Maywood, 45 K.B 2d 617, 
381 Ill 337, certiorari denied Mark¬ 
ham V. People of State of III. ex 
rel. Cromor, 63 SCt 854. 818 US 
783, 87 U Bdi 1151, rohearlnff denied 
63 S.Ct, 1026, 319 U.S. 780, 87 L. 
Eld. 1726. 

Ind—State ex rel McCormick v. Su¬ 
perior Court of Knox County, 96 
NB.2d 829 

La—Slater v. Blaize, 14 So 2d 872, 
204 La 21. 

Neb—State ex rel. Johnson v. Con¬ 
sumers Public Power Diat, 30 N. 
W2d 784, 148 Nob. 763, 162 
480 

N.J,—Burnson v Bvani'i, 00 A 2d 801, 
137 N J.Law 511—Finnegan v. Mil¬ 
ler, 38 A.2d 864, 132 N,.T Law 102— 
Lazarus v. Home BulUlinff 5Ss Lofin 
Ass’n, 32 A 2d 441, 133 N.J Ba. 
367 , ' 

NO—Barbee v. Board of Com*r.s of 
Wake County, 188 S.E 314, 210 N. 
C. 717 

Pa—Commonwealth ex rel. OfTner V. 
Uthmann Chor. Ind, Com PI, 83 
Brie Co 104 

S,B—Corpus Jxurls cited Itt. Warren 
V Bi-own, 284 NW. 38, 41, 67 SB. 
628. ' ' 

Utah.—Oorxmir Jorls gLtioted la State 
ex rel. Stain v. Christenson, 86 P, 

’ 2d 776, 782, 84 Utah 186. 

61 CJ.’p 315 note 2-i-48 C.J. P 676 
note 36 

Actions and other prooeodlngs for re¬ 
covery of ofHoe see Ofllcors 6 79 

Judicial proceedings for removal of 
public omcer see OOlcers 9 67. 

Ofllce In private corporation see In¬ 
fra 6 9, 

Adequate remedy 

Utah—Mann v. Morrison, 144 P.2d 
54$, 105 Utah 15. 

34. Mont,—State ex rel. Casey v. 
Brewer; 88 P.2d 49, 107 Mont 650 

61 C.J. p 316 note 8. 

36. Ariz—CJ^cla v. Sedlllo, '218 P. 
2d 721, f0 Axis. l92, 

Mo.—State ex Inf McKlttrlck y. | 


Wymore, 119 SW2d 941, 848 Mo 
98, 119 ALB 710 
61 C J IP 316 note 4 

36. Conn—^Alcorn cx rel. Hoerle v 
Thomas, 17 A.2d 614, 127 Conn 
426 

Miss.—Mitchell v Finley, 187 So 
330, 161 Miss 527. 

51 C.J. p 315 note 5 
Scope and extent of relief see infra 
9 49. 

iDe facto or de Jure officer 

(1) An information in the natuxe 
of quo wan-anto is the appropriate 
process to dust from an office a per¬ 
son who has no legal title thereto 
and who Is holding office de facto 
but not de Jure.—Attorney General 
V, Loomis, 114 NB. 676, 226 Mass 
372, 

(2) Quo warranto proceeding lies 
only to tost defendant's right to hold 
oillcQ de lure- 1 —Alcorn cx rel Hoerle 
V. Thomas, 17 A.2d 614, 127 Conn 
426, 

37. Miss.—Mitchell y. Finley, 137 
'So. 330, 161 Miss 527. 

51 C.J. p 316 note 6. 

38. Conn.—State v Fowler, 32 A. 
102, 33 A. 1005. 66 Conn. 294. 

N.M—De Vigil V, Stroup, 110 P. 830, 
16 N.M. 644. 

39. Ind.—^Relender v. State, 49 NB 
' 30, 149 Ihd. 283. 

Iowa.-J-State ex rel. Hal bach v, 
Claussen, 259 N.W. 195, 216 Iowa 
1079. 

Scope of inquiry see infra 9 46. 

Xf there be more than one defend- 
autf in order to prevaiVas against a 
quo' warranto proceeding, a defend¬ 
ant must convince court that he is 
entitled to hold office on his own 
strength and not on weakness of his 
adveraaVy,—State ex rel. Nagle v 
Stafford, 84 P.2d 872, 97 Mont 276. 

4a Ind,—^Eelender v. State, 49 N.B. 

80, 149 Ind. 283. I 

Iowa.—State ex rel. Halbach v.' 
Claussen, 260 N.W. 195, 216 Ipwa 
1079.^ 

41. Oolo.—People ex rel. Dick v. 
Mosco, 167 P.2d 949, 114> Colo. 464. i 

42. —Corpus Juris quoted In 

iStephqns v. Wohlwender, 80 S.B,2d 
470, 471, 1#7 Gte. 796. 1 

187 


I Ind—State ex rel Schrage v Boyle, 
I 190 NB 743, 206 Ind 674—Rule v 
State ex rel Dickinson, 194 NB 
161, 207 IndApp. 546 
Mich — Bbnght v Buck, 40 N.W 2d 
122, 326 Mich 208 

Minn—State ex rel. Maffett v Turn- 
bull, 3 NW2d 674, 212 Minn, 382. 
Mias—State ox rel Barks v. Tucei, 
1G6 So 370, 176 Miss 218 
N J.—Morgan v Mayor and Council 
of Borough of Roselle Park, 28 A 
2d 820, 129 NJLaw 233—Toomey 
V. McCaffrey, 184 A. 886, 116 NJ. 
Daw 3G4 

Ohio—State ox rel Pavtq v Pl.xpp, 
22 NK3d 466. 61 Ohio APP 76 
Pa —Hoover v Zemo, Com PI, 7 Fav 
LJ 161 

RT.—^Blnck v. Cummings, 5 A 2d 858, 
63 RI 361 

Utah—State ex rol Stain v Chtis- 
tonson, 35 P.2d 776, 84 Utah 185. 

51 C J Ip .816 note 10. 
railure to give bond 
Quo warranto proceeding cannot 
bo maintained to place In office one 
who has forfeited his right thereto 
hv failure to give bond within time 
fixed by statute—State ex rol Stain 
V Christenson, supra 
Buie was inapplicable to action 
by church members to test pastor's 
right to office where no one else 
claimed such office—Scott v. Chol- 
mondoley, 18 A.2d 617, 129 N.JBq. 
162. . 

43. Oa —Stephens v. Wohlwender, 
30 SB 2d 470,197 Ga 795. 

Ind—State e* rel Schrage v. Bovie, 
190 N.B 748, 20« Ind. 674—Rule 
V iStatO ex xrel. Dickinson, 194 N. 
B 161, 207 IndApp 646 
Minn.—State ex rol Mnffett v. Turn- 
bull, 3 NW.2d 674, 212 Minn. 882. 
Miss—State ex rol Parks v. Tucei, 
166 So 370, 175 Miss. 218. 

NJ—Burke v. Kenny, 76 'A.2d 683, 
9 N J Super. 160—Morgen V. Mayor 
and Council of Borough of RoseiVe 
Park, 28 A.2d $20, 129 N.J.Daw 232 
—^Devlin V. Cooper, 11 'A.2d 22, 
124 N.J.Law 155, affirmed 15 A2d 
' 630, 125 3N‘.J.l4|.W 444^-4doU^hy v 
Cuddy, 1 A*2d 768, 121 N.J.Law 
209—ToOmey V. McCatte^y, 184 A. 
886, 116 *N.J.Law 864—Mccartd&y 
V. Walter, 166 772*’198 ;^7.J.Law 

283 . - , 4 ''4 
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QUO WARRANTO 


It has been variously held or stated by the courts 
of dilTercnt jurisdictions that quo warranto, or an 
information or suit in the nature thereof, is,^^ or 
is not,46 a proper remedy where the petitioner docs 
not claim the ofiicc for himself, 

§ 8. - Existence and Nature of OflSce in 

General 

a. In general 

b. Legal existence 

a. In Qoneral 

Quo warranto proceedings are appropriate to try and 
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determine the title to a public office and alsoi under tome 
statutes, a private office. 

Quo warranto, or an action or proceeding in the 
nature thereof, is a proper ami appropriate remedy 
to test, try, and determine the right or title to a 
public office,^® regardless of the value of the oi- 
ficc.‘*7 Conversely, in order to justify the employ, 
ment of a quo warranto proceeding to try title to an 
office, there must he involved not only an olTicc,^^ 
as distinguished from a mere position or employ¬ 
ment,*® held at the will of the officer or body hav- 


R.T —mark V. CummlnffB, 6 A.2d 868, 

62 RT. not. 

triTih- Htiitr cx rol. Stain v. Ohrla- 
louHon, SB P.2d 775, 84 mah 186 
51 O.J P 3L6 note 11. 

44, D.C.—XT, fl. ox rol. Nool v Car- 
mocly, 148 F.2<1 684, 80 XJ.-S.App.D. 
C. 68. 

61 O.J. p 316 nolo 12. 

^Proper way hy which to try title 
to a public ofn(*« whoro plalntlfC 
does not claim tho ofllcc for him¬ 
self Ih by an Information In the na¬ 
ture of quo warranlo.--fTUl v. Truft- 
toos of Olcnwood Cemolory, 82 N.K. 
2d 238, 322 Monh. 388—Hrlrrly v. 
WalHh. 12 N.M.2a 827, 203 Maas. 202. 

45. M<*.—I.«omalro v. CrockotC^lOl 
A. 302, 116 Me. 263. 

61 CJ. (p 316 note 13. 

4a. Cal.—(l»eopl4 v. Chambora, 72 
r.2d 746, 22 Cal.App.2d 687. 
Conn.—Plymouth v, I'^olntor, 17 Conn. 
685, 44 Am.X>. 674, 

Fla.—State ex rel. Paffo v, Dannolly, 
100 So. 603, 139 Fla. 320. 

Ga.—Thompaon v. Stone, 63 SP3.2d 
468, 206 Ga. 248—Uoffore v. Croft, 
47 S.Q.2d 789, 203 Ca. 664—Pat* 
ton V. Miller, 8 SvM.2d 767, 190 Ga. 
123—Wood V. Arnall, 6 S.m3d 
722, 189 Oa. 362. 

Ind.—State ox rel. McCormick v. Su¬ 
perior Court of Knox County, 96 
N.K.2d 820—State ex rel. Brown 
V. St. Joeoph Circuit Court, 96 N. 
F.2d 632—State ex rel. WatMon v. 
IMXK* 46 K.ZQ2d 232, 221 Xnd. 23. 
Iowa—State v. Wlnneehlek Co-op. 
Burial Aee'n, 15 N.W.2d 867, 284 
Iowa 1196. 

Mlee.—O’Neal v, Falrloy, 200 So. 722, 
190 Hies. 660. 

Mo.—State ex Inf, McKlttrlck v. WV- 
moro, 110 S.W.2d 941, 843 Mo. 98, 
110 A.L.B. 710. 

N.!!.—Stlcknoy v. Town of Salem, 
78 A.2d 921. 

N.J.—Pellecrhla v. Mattie, 193 A. i 
910. 118 N.J.Law 6X3—Scott V. 
Cholmondoley, 18 A.2d 617, 129 
K.J.EJq. 162—Martini v. De Muro, 
58 A 2d 607, 26 N.XMleo. 182. 

K.T.—Schlobohm v. Municipal Iloue- 
Iner Authority for City of Tonkore, 
62 N.y.S.2d 71, 188 Misc. 818, re- 


ver.««rd on other grounds 62 N.Y.S. 
2d 641, 270 AppDlv. 1032. omrmed 
70 NM.2d 742. 297 N.Y, 011. 

NC—Swarln/ion v. OPopUn, 101 S.TO. 
746. 2U N.C. 700. 

Ohio.—State ex rel. Kirk v. Wheat- 
ley, 12 K.M.2d 491. 183 Ohio St. 
164—lloffiner v. State ox rel John¬ 
son, 1 N.10.2d 146. 131 Ohio St. 13 
—Morrow v. City of 01ev<‘Ian<l, 66 
NM.2d 333, 73 Ohio App. 460 - 
MuHkliiKum County Democrat le. 
lOx-Oommlttee v. Durrlor, Ctom.Pl., 
17 Ohio App, 61. 

Pa.—Commonw<*aHh ex ret. Koontss 
V. Dunkle, BO A.2d 406. n.BB Pa. 
403, 160 A.Un. 1377 Connnon- 

wealth ex rel. Shoemaker v Tlunn- 
as, 19B A. 103, 328 Po. 10 t^mi- 
monwealth v. Wherry, 162 A, 846, 
302 Pa, 134--l)amlo v Dord, 71 
l>a.Plst. & Co. 370, 46 Seh,D.U. 
60—In re OUfton Ifelffhts Tax 
Oolleetor. Com.iPl., 28 Del.tk), 236— 
Commonwealth ox rel. v. CMllnelk, 
Com.Vl., 38 DuxJ^ex.lteK* 410. 

Tenn.—Jonea v. Talley, 280 S.W.2d 
968, 100 Tonn. 471—State ex rid. 
Bryant v. Maxwell, 234 S.W.2d 833. 
189 Tenn. 187—State v. irammons, 
48 S,W.2d 396, 103 Tenn. 200. 

Tex,—Stale ox rel. l>(»wns v, irarney, 
Civ.App., 104 S.W.2d 56, error 
refused—Poole v. Pallas County 
IjOVoo imip. Dlst., No. 9, Olv.App., 
128 S.W.2d 602, error dlttmlssed— 
Gates V. Xtays. Olv.App., 96 S.W. 
2d 1020, error dUimlSHed. 

Utah,—Olsen v, Morrill, 6 r.2d 226, 
78 Utah 463. 

Wash,—State ex rel. Brown v. Wnr- 
nook, 122 P,2d 473, 12 Wash.au 
478—Clarken v. Blomstrom, 26 P. 
2d 87, 174 Wash. 612, 

W.Va,—suite ex rel, Bumgardner v. 
Mills, 63 S.XC.2d 416. 

61 C.J. p 816 note 16—20 O.X p 310 
note 67, 

Bxlstenoo of other remedy see infra 
9 16. 

Adequate remedy 

Ga.—Patten v. MlUer, 8 S.m2d 767, 
100 Oa. 123—Townsend v. Carter, 
164 S.K. 49, 174 Qa. 769. 

Bxoept yovornorship 

Ga,—MoJJutUo V. iPerkerson, 178 S.P. 
161, 178 Oa. 230 . 91 A-L.IL 1002. 
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Freforable procedure to try title to* 
nnicc on ground that ordinance cre¬ 
ating o/Ilcc was void would he by quo 
warranto, since judremont of ouster 
would become effective If facts wnr- 
ranti‘(l that r«*HUlt,-‘*nrierly v. Walsh, 
12 N.M.2d 827, 200 Mass, 202. 
Testlnct rlfrht to emolument of oflloo 
Thi» right of the nherlff to nwldo 
In the county Jnll as an emolument 
of his oHIca within tho constitution¬ 
al provision prohibit Uift any Increaso 
or de(*ri‘asi' In iiulary <*r f*JiP»lument8 
of a public ofilcer durlUK hl« term 
tit (»(nce may bo testiHl by quo wnr- 
ranti» proci‘e<Un#pv <Commonwealth 
ex rel, v, KlUott, 40 l^i.Ulst. He Co, 
606. 

47. Tex.- -Gray v, State, 49 S,W, 600, 
10 Tex.eiv.App, 581, 

48, N,J,<‘(^IvIl Service Commlnalon 
V. Rlfis 27 A.2d 214. 128 N.J.I-aw 
603* Welts v. ITeston, 174 A 439, 
ns N.J.Dnw 371. 

61 C.J, p 317 note 18. 

T^eifal extsliutca of office see Infra 
subdivision b of this section, 

Xbl Florida 

(1) WItJumt decldlnif whether or 
not tho position Involved was an 
onico or employment, the court has 
held, but nt>t without dissent, that 
In view of tUo constitutional provi¬ 
sion InsurlnK op«m courts and remo- 
dU's fcjp Injuries, a perstm summari¬ 
ly dlsmtrmed from a public itsmltion 
could bring qu<» warranto proceed- 
IngH akiLinst his appolni<>d iiuorossor 
to test his ebUm or tltliv Htate v, 
Marklo, 142 So. 823, 107 Fla. 742. 

(2> OAlco must bo of public nntura 
in order to Justify employment of 
CLuo warranto to try titio to ofilce.— 
State ex rob City of Ht, l^nteriiburg 
V, Noel, 164 So. 214, U4 Fla. 176. 

(3) ItlKht to Jimtlce and remedias 
for Injurioti uoo Oonatltutlonal Zaw 
iS 708-720, 

48« I>el,r—State ex rol, Gram v. 
Ohmn, 4 A3d 266, 9 W.WJtarr. 
684. 

N.JT.—Pallewrlno v, Kvani, 42 A2d 
269, 122 N.J.Law 169. 

Ohio.—lA X'^oUa v« Davit, 
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QVO WARRANTO 


§ 8 


ing the power of appointment,50 but also, in a 
majority of jurisdictions, a public office or an office 
of a public nature.®! 

Quo warranto proceedings have been held proper 
to try and determine the right or title to various 
public offices,as, for example, constable,®^ county 
commissioner,®^ county treasurer,®® director, trus¬ 
tee, member of board of education, or other officer of 
a public school or school district,®® district and 
prosecuting attorney,®'^ judge,®® members of board 
of supervisors of levee and drainage district,®® tax 
collector,®® town commissioner,®! and township au¬ 


thority members.®* 

On the other hand, certain positions have been 
held not to constitute an office or a public office with¬ 
in the rule allowing quo warranto to test, try, and 
determine the right or title to a public office,®® 
such as assistant clerk of county board of election,®4 
grand jurors,®® and special tax attorney appointed 
by state tax commission.®® 

In some jurisdictions quo warranto proceedings 
lie to try the right or title of a policeman and to 
oust him,®*^ but in other jurisdictions the position of 


89 N£3 2d 706, appeal dismissed 86 
N'E2d 616, 152 Ohio St 650 
61 C J p 317 note 19 
"Office’* dlstlngruished from. 
^'Employment** see Officers i 6. 
"Position** see Officers § 2 a. 

50. Ohio.—La Polla v Davis, Com 
PI, 89 NE 2d 706, appeal dismissed 
86 N.E2d 616, 162 Ohio St 660 
51 C.J. p 317 note 20. 

61. Del —State ex rel Green v 
Glenn, 4 A 2d 366, 9 WW.Harr 684. 
Me—Corpus JUrls cited in Burkett 
ex rel Leach y* Ulmer, 16 A.2d 
868, 869, 137 Me. 120. 

Mont—State ex rel Nagrle v. Pa^e, 
37 P 2d 575, 98 Mont. 14. 

N.J.—Tonkin v Konworthy, 170 A. 

233, 112 NJ.Law 274 
NM,—State ex rol Gibson r. Fer¬ 
nandez, 68 QP2d 1197, 40 NM. 288. 
Ohio —La Polla v. Davis, Com PI, 
89 NE.2d 706, appeal dismissed 86 
N.E.2d 616, 152 Ohio St. 550 
Pa.—Commonwealth ex rel Koontz 
V. Dunkle, 60 A.2d 496, 855 Pa. 493, 
169 AL.R. 1277. 

61 C.J. p 817 note 21. 

■at has lougr been settled la Eng¬ 
land that the office, with respect to 
which the remedy by Information 
would lie, must have been public In 
its nature.”—Tonkin v. Ken worthy, 
170 A. 233, 236, 112 N.XLaw 274 

52, Colo.—^People ex rel Dick v. 

Mosco, 167 P 2d 949, 114 Colo. 464 
Ga.—^Rogers v, Croft, 47 SE.2d 789, 
203 Ga 654 

Ind,—State ex rel MoCormick v. Su- 
iperior Court of Knox County, 95 N. 
E2d 829. 

NJ—^Pellegrino v. Evans, 48 A.2d 
269, 133 NJLaw 169—Martinl v, 
De Muro, 68 A.2d 697, 26 N.J.Mlsc. 
182. 

Pa.—Commonwealth ex rel. McCrea¬ 
ry V. Major, 22 A.2d 686, 843 Pa. 
356—Commonwealth v. Wherry, 
162 A. 846, 802 Pa. 134—Common¬ 
wealth ex rel. v. Sullivan, 84 Pa. 
Dist. ds Co 294, 32 Luz.LegReg. 
339, 80 Mun.LR. 156, 9 Som Co L.J. 
188—^In re Chester Housing Au¬ 
thority, Oom.Pl., 30 Del.Oo. 26— 
In re Petition of Citizens of Avooa 


Borough, Quar.Sess., 85 Luz.Leg 
Reg 433, 34 MunLR. 119. 

Tex.—State ex rel La Crosse v. Av- 
enll, Giv.App., 110 S.W 2d 1173, 
error refused. 

61 C J. p 316 note 16 [al. 

Dlreotors of water conservancy dis¬ 
trict 

Colo—iPeople ex rel Rogers v Let- 
ford, 79 P.2d 274, 102 Colo 284. 
Harbor master 

Fla.-—State ex rel Watson v. Friend, 
11 So.2d 182, 152 Fla. 74. 

Manager of state hail insurance de¬ 
partment 

N.D.—-State ex rel. Johnson v My¬ 
ers, 19 NW2d 745, 74 N.D 678. 
Secretary of league of municipali¬ 
ties 

N J.—Tonkin v. Kenworthy, 170 A 
233, 112 NJLaw 274. 

Trustee of Tecolote land grant 
NM—Stale ox rel. Valdez v. Moise, 
76 P.2d 1165, 42 N.M. 280. 

53. Deputy constable 
Tex.—State v, Johnson, Civ.App., 62 
S.W.2d 110, error dismissed. 

64. NC.—Swarlngen v. Poplin, 191 
S.E. 746, 211 NC. 700. 

County soldiers’ relief commissioner 
Ohio—State ex rel. I>avls v. Plapp, 
16 N.E.2d 686, 68 Ohio App. 821. 

55. Pa.—^Bowers v. Reitz, 172 A. 
707, 816 Pa 810. 

Constitutional officer 
A county treasurer, being a con¬ 
stitutional officer, can be removed 
from office by auo warranto pro¬ 
ceedings.—^In re Turner, 36 Pa.Dist 
A Co. 448. 88 Plttsb.Leg.J. 9. 

56. Conn.—^Alcorn ex rel. Hoerle v. 
Thomas, 17 A 2d 514, 127 Conn. 426. 

Ga—Conley v. Brophy, 60 S.E.2d 122, 
207 Ga. 30—Townsend' v. Carter, 
164 SE 49, 174 Ga. 759. 

Okl.—Smith v. State, 149 P. 884, 47 
Okl. 682. 

Tex —^Kaml v. Camp, Civ.App., 78 
S.W2d 1046, error dismissed. 

51 C J. p 316 note 16 [a] <19). 
Effect of statute vesting powers in 
boards of education 
Statutes constituting county, board 

189 


[of education a tribunal for hearing 
and determining any matter of local 
controversy in reference to construc¬ 
tion and administration of school law 
and providing state board of educa¬ 
tion should have euppellate Jurisdic¬ 
tion and all school matters appealed 
from any county or city board of ed¬ 
ucation and that its decisions in all 
matters should be final and conclu¬ 
sive do not take from courts of state 
power to inquire into right to hold 
office of school district trustee by 
quo warranto proceedings —Conley v. 
Brophy, 60 S E 2d 122, 207 Ga 30. 

57. Colo—People v. Hallett, 1 Colo. 
352. 

S D,—^Howard v. Burns, 85 N.W. 92 0^ 
14 iSD. 882. 

Wis.—Lask V. XJ. S , 1 Plnn 77 
6a Miss —Hill V. State, 128 So 878. 
157 Miss. 648 

61 CJ p 316 note 16 [a] (23) 

59. Mo—State ex rel. Byid v. 

Knott, App, 76 SW2d 86. 

60. Pa.—Commonwealth v. Blume, 
161 A. 651, 307 Pa 406 

61. NC.—Hedgpoth V. Allen, 17 S- 
E 2d 781, 220 N.C. 828. 

62. Pa—Mahanoy Tp. Authority v. 
Draper, 62 A.2d 653, 35.6 Pa. 678. 

63. Del.—State ex rel Groon v, 

Glenn, 4 A.2d 866, 9 W.WHarr. 684. 

61 C.J p 817 notes 18 [a], 19 Ca], 
State boUer inspector 
Mont-—State ex rel. Nagle v. Page, 
87 P.2d 576, 98 Mont 14. 

64. Ohio—State v, McDonald, 178 
N.E. 266, 124 Ohio St 316. 

65. Ga—^McDuffie v. Perkerson, 178 
S.E 161, 178 Ga. 230, 91 A.L.R. 
1002. 

66. N.M,—State ex rel* Gibson v. 
Fernandez, 68 P.2d 1197, 40 N.M:. 
288. 

67. N.J.—Wm. Hckelmann, Ina v. 
Jones, 59 A2d 246, U7 NJ.Law 
210—Shlbla v. Township Commits 
tee of Wall Tp.,'Monmouth County, 
66 A 2d 784, 186 ' NX.Law 6108, Af¬ 
firmed 61 A.2d 24^ 187 N.J.LaW 
692. 

Okl.—Olt;^ of Tulsa District Cknirt 
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policeman is not an oflice or public ofTicc authorizing 
quo warranto proceedings.^^ 

Private office. At common law quo warranto docs 
not he to uKiuire into the title of a private oflicc.^*^ 
However, under the construction placed on code or 
statutory provisions in some jiinsdiclions, the rem¬ 
edy of quo wan auto is avaiUiblc to test the right 
or title to a private oflice but even in these ju- 
iisdictions quo watianto does not ho to test the 
right to membership in a cominillee which docs not 
constitute either a public or private ofllcc.'^^ 

Noviinec of poTiIleal party. Tn the nhsence of 
constitutional or statutory provisions, quo wriiianto 
proceedings arc not available to deter mine the 
nomination of a political party at a primary cloc- 
tion.*^*^ A party nomination is not a public oflice 
within the rule that in the absence of statute quo 
warranto proceedings lie only to try title to an office 
which is public in its nature.'^^ On the other liaml, 
quo warranto proce<‘diugs lie to <U‘tenmnc the 
nomination of a political party at a piiniary elec, 
tion where the proceeding is expressly or impliedly 
authorized by constitutional or statnlory provi 
sious.7*t Under a statute providing that all primary 
election contests shall be determined in the same 


manner as provided for by law for general ehxtions, 
quo warranto proceedings may be used where avail*, 
able after a geneial election .uid wheie no other 
adequate remedy is avail.ihle.^B 

Political office or position. Tii some jui isdiclions, 
in the absence of statute, (pio wjutanlo will not lie 
to try and determine the title of a cmuniitteoinan 
of a political party.**** Such a p<‘r.son at the most 
IS an officer of a political patty and not a imhlic 
oflioer within the nile in many jurisdictions n'stricU 
mg the renu‘dy of (fuo warranto to try title to 
oliice to public oflices.'^'*' In otlier jurisdictions, 
however, quo waiianto t^mceeiliuj's are available to 
test the right to the position of a eonunitteeinan 
elected at a priinaiy ehxtion, at hast where such 
l>roceedings are authorized by comititutional or stat¬ 
utory provisions.^ft (Juo warranto pnavedings have 
been allowed to try and d‘*tenuine the ne.bt to the 
chairmanship of a state executive eommitlee of a 
political party wheie the chatiman is clveled at a 
party convention.'^** 

b. Legal Existonco 

Quo wnpranio procceUliioii appropriate*, in ftome 
jurisdlctfoni, to dotomnno the Iroal rxintrnei^ of an offtc« 


of TuIma CMuuty, 61 r.2d 61t, 174 
OKI. 470. 

r.l CJ. Ip a 17 noto 26. 

Mtttuoipfil luiUeontMii as oflloer or 
publio (iiUoor Munlulpal Cor** 
poratione 9 MiS, 

08. Mich.- Attorney tJoncral v. Cain, 
47 N.W. 4«4, 84 Mi<‘h. 223. 

69. 'Mi*. •nurh»*it ex rcl. Tivach v. 
tnmer, 16 A.2a S6«, 137 Ma. 130, 

Offleo In ijrlvato corporalhm ho® In¬ 
fra 9 0 . 

70. (la.--Morrlft v. 46 S.t0.2d 

720, 203 •Oa. 360. 

61 0.i. p 3X7 note 22, 

Qtio wan'onto in not UndLtod to 
eoscH in which puMIc ofller 1 m In¬ 
volved.- -Btnte ex rol. Morm v, WUltH, 
X.ta.App., 102 Bo. 136. 

71. Oil.--rienwon v. IXinen, X44 S.tO. 
287, iftO Oa. 7HI. 

61 C.J. p 317 note 23 

73. Mo.- lJurk«*lt ex rel, Leach v. 

TTlmer, 16 A.3a 866, 137 Me. 120. 
rrimary election eonte«t zonorally 
Hco lOlectlonH fi 120* 

▲nthorltloa rovlrwod 
Me.—Hurkott ex rel. Leach v. Ulmer, 
16 A.2a 868, 137 Me 120, 

Vfurty nonUnation in not party po- 
«itlon» and risrht to nmnination at 
primary cannot be tent eel by auo 
warranto.—In re Hewlcy, 245 K.Y.H, 
105, 138 Mine. 108. 

Xa OSclahosaa 

(1) under Act of April 0, 1025, o 


96, p 146, B.L, 1026, procccdln^Ta In 
MuhMlItutlMii of writ of fiwo wMrrfinto 
and Information In the nature of 
<tuo warr/uito were made Innppllcahle 
to ijtrlinnry ele«*tlcmiv ivahncy v. 
irooker, 249 V. 3«i, t2i Okl. 193. 

(2) ICc^nnerly, under (k>inp,Bt.l921 
$ 612.7, provhlitiK that all conti'stn 
arlHltiK out of primary elect Inna ahail 
Im nettled and decided In th<^ name 
manner an by law pnividetl for gen¬ 
eral clectiona, quo warmnto proiM*ed- 
hura were available.- Jartnan v. Mn- 
son, 229 l\ 469. 102 Ukl. 278 20 C. 

J« p 119 noU 7, 

73. Hurkett ex rel. Trench v, 
Ulmer, 15 A.2d 858, 137 Mo, 130. 

74. Fla.- Btnte ex rel. Ikwmer v, 
Wentar, 170 Ho. 736, 126 l<na. 40. 
WtUHre pvoeeedtttgi on petition for 

mtMnmaLM renolvea th<^mHalveH into 
an luaulry m to which, if either, of 
two prlnotpiU oonteatmitN wmi enti¬ 
tled to a place on the ballot an nom- 
Inea for eharlff, end attorney K«nt‘r- 
at had app4«ared tn b(>half of aeora- 
tary of state, procoe<ltnif wan not 
KubJect to objection that proper rem- 
<idy WAM quo warranto and that Muoh 
writ could nut bo ^rranted on ground 
that attt^rney general wan a necaa- 
aary ipariy.--<yr.rlctt v, Fullor, 39 A. 
2d 220, 93 K.1L 221, 

75. FJa - -State ex rel. Watktnn v. 
Xcernandez, 143 So. 63$, 109 Kla. 
779, 89 A.L.n. 240, explaining I6x 
parto Smith, 118 So. $06, 96 Fla. 
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612, ntiil fotb»\vi»d in ex rrl, 

JfMicM V. ^'l*r«Mnd»^^, I in M<t, 942, 
107 |»Ma, 849. and JUnte ex nd. 
Uillc.Mpic V. Mobby. IM ilo. 840, 
70, III, . l>MU*ie V, Itrnilv, j;i6 N.M, 
87. 302 ill. ilia, 

<ra. (*(niutionucMtih ex rel, Kfiontx 
V. Imnkle, Ml A 'M tim, 3f*6 l»a 
493, l«9 A.L,U. 

ni <\j. p :u7 »i«de :*i ini t2). <3). 

77* Pa. PoiiUMonivenith ex rel. 

ICtamt'/, V, iHinkbs ^upra. 

61 i\J. p 31V tioto 21 |»l <«). 
IMlittcal C(tmnuit4*etu,in hm public of- 
Ilcer HMMiuaUy eea nillcern i $ a 
70# Fla.' 'Hiute ex rel, Feitmim v. 
llugben, 49 |4o,i‘d li!lt Utate ex 
rel. Par.e v, iHupeiiy, ifln *io. 593, 
130 Fla. 320 Ptate v, Uerow, 85 
Ho, Ml, 79 Fla. *ut4. 

.V.V. In re McIcttn-JiUn, ^74 N.r.a 
592, 2t2 App.tMV. V^9, 

79# Baete for deoieion 

(1) **VVbUa the ritntutea of thl« 
State, itnpotInK duiien upon the 
PhalrmHU of any poIhJchI party hold¬ 
ing a primary election, dr» n«kt make 
the oitlne a public titiica of the State, 
they do. h<#wi»vcr . . , give to the 
(dtlce a ntatua m law aft b^aat equiv¬ 
alent to that of an cdlfcc in a pri¬ 
vate corp(»ratlon, and ttmo on prln- 
oipte make it equally aubject to the 
writ of quo warranto *'•« Morrfa v. 
l»«it»rtt, 46 H,R2a 739, 726, 293 Oa. 
350. 

<3) Quo warranto to try title to 
oorporate omoe are Infra § 0. 
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and to oust the person who Is assuming to discharge tha 
duties of such office 

In some jurisdictions quo warranto proceedings 
may be maintained in order to determine the legal 
existence of an office and to oust the person who is 
assuming to discharge the duties of such office,so as 
where it is contended that the law creating the of¬ 
fice is unconstitutional,SI that the office has been 
abolished,or that the court, district, or munici¬ 
pality of which defendant or respondent claims to 
be an officer was not legally created or organized^S 
or has been legally abolished or terminated 

In other jurisdictions it has been held or stated 
that quo warranto will not lie to try title to an 
office not shown to have a legal existence, 85 and, 
while some of the decisions to this effect involved 


only the question whether any office at all, as dis¬ 
tinguished from a mere position or employment, had 
been created by law, 8 5 others hold that quo warranto 
proceedings do not he for the usurpation of an 
office created by an unconstitutional law.87 

A relator cannot assert a legitimate claim to an 
office in a quo warranto proceeding where the office 
claimed by relator does not exist.88 

§ 9. - Office in Private Corporation 

Quo warranto proceedings ordinarify are a proper 
remedy to try title to office in a private corporation. 

Except in some jurisdictions,88 quo warranto, or 
an information or action in the nature thereof, is 
a proper remedy to try title to office in a private 
corporation.88 In some jurisdictions, statutes ex- 


80. Ala—Corprew v Tallapoosa 
County, 8 So 2d 53, 241 Ala 49a— 
City of Birmingham v, Henry, 139 
So 383, 224 Ala. 239 
Fla—Corpus Jtiris cited in Winter 
V. Mack, 194 So. 226. 229. 142 Fla. 1 
Miss—^Hill V. State, 128 So 878, 1B7 
Miss 648. 

SD—^Hurley v Coursey, 266 NW 4, 
64 S D. 131 
51 C J p 317 note 27 
Lef^al existence of office as within 
scope of inaulry m proceedmfir re¬ 
lating to onice see infra § 45. 

81- Ala—Conprew v. Tallapoosa 

County, 3 So 2d 58, 241 Ala. 492 
—Hale V. State ex rel. Algec, 186 
So. 168, 287 Ala 191. 

Ill—People r. Spaid, 82 NB.2d 435, 
401 111. 534 
51 C.jr. p 317 note 28. 

XzLvalld ordluaaoe 

Ohio.—State v. Newark, 49 N B. 407, 
57 Ohio St 430- 

82. N.J—Worthley v. Steen, 48 N.J. 
Law 642. 

83. Tex.—^Harness v. State, 13 S.W. 
585, 76 Tex. 666. 

51 C jr. p 317 note 30. 

84. Mo.—State v. iSmith, 196 SW 
17, 271 Mo, 168. 

61 C J p 317 note 81. 

86. Conn.—State v. Mackie, 74 A. 
759, 82 Conn. 898, 26 LHA^.NS, 
660 

51 C J. p 817 note 82. 

AotloxL to compel defendants to de¬ 
liver property in their control to city 
could not be maintained as an action 
In QUO warranto, where it was made 
clear by complaint that no public 
office was involved—State ex rel 
City of Loogootee v.' Larl^in, 83 NB. 
2d 112, 218 Ind. 882. 

86. Conn.—State v. Brethauer, 76 A. 
705, 88 Conn. 148. 

Ga—^Bensoh v. Hines, 144 SB. 287, 
166 Ga. 781. • 

Impropriety of quo warranto to try 


right to position see supra subdi¬ 
vision a of this section 

87. Conn—State v Mackie, 74 A 
769, 82 Conn 398, 26 Lit A,NS., 
660 

88. N J .—Murphy v Cuddy, 1 A 2d 
758, 121 NJLaw 209—Pellecchia v 
Mattia, 193 A 910, 118 NJLaw 
512 

89. Maas.—^Haupt v. Rogers, 48 N 
B. 1080, 170 Mass 71. 

51 C J p 318 note 38 
Actions and proceedings to deter¬ 
mine validity of election of corpo¬ 
rate ofllcors generally see Conpo- 
rations ^ 725. 

Imunction to try and determine right 
to corporate office see Injunctions 
5 104. 

In. England quo warranto has not 
been available to try and determine 
the right to an office In a private 
corporation—Weltz v. iPreston, 174 
A. 429, 118 N.XLaw 271 

90. Cal —^Blberta Oil Co v, Superior 
Court of CaUfornia In and for 
Kings County, 239 P. 416, 74 Cal 
App 114. 

DC.—S ex rel. Noel v. Carmody, 
148 P.2d 684, 80 U'S.App.D.C. 58, 
Fla—State ex rel. iPage v Dannelly, 
190 So. 593, 189 Fla. 320. 

La—^Leidenhelmer v, Schutten, 194 
So 32, 194 La 698—George M, 
Cox, Inc., v. Bddy, 189 So 283, 192 
La 802—State ex rel. Moss v Wil¬ 
lis, App, 192 So 138—State ex rel 
Moss V. Willis, App, 185 So. 46— 
Corpus dUrifl quoted in State ex 
rel. Palfrey v. Simms, App., 152 
So. 395, m. 

Minn—Ray y. Homewood Hospital, 
27 NW.2d 409, 223 Minn 440. 

NX—Welts V. Preston, 174 A 429, 
113 N.J Law 271—Scott v, Chol- 
mondeley, 18 A2d 617, 129 N.XBq 
152. 

Ohio.—Muskingum County Democra¬ 
tic Bx-Committee v. Burrier, 17 
Ohio Supp. 51 
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Pa—Hanna v Cheater Times, 166 A 
243, 310 Pa 583—'Pittsburgh Steel 
Co. V Walker, Com PI, 92 Pittab. 
LegJ 464—Greek Catholic Union 
V. Mol Chany, Com PI, 86 Pittsb 
LegJ 519. 

Wash—State ex rel Lidral v Su¬ 
perior Court for King County, 89 
P.2d 601, 198 Wash 610. 

61 C J p 318 note 39. 

ITsurpation of privilege as Jurisdic¬ 
tional basis 

(1) "The 3 urisdictional basis for 
the employment of an Information in 
the nature of a quo warranto, as a 
remedy for an unlawful usurpation 
of an office in a merely private cor¬ 
poration, is the same as In cases of 
public or municipal corporations. 
There is In both cases an unfounded 
claim to the exercise of a c^orpo- 
rate franchise, amounting to a usur¬ 
pation of the privilege granted hy 
the state,"—Tonkin v. ICenworthy, 
170 A 233, 235, 112 NJ.Law 274 

(2) "The theory upon which these 

decisions (In Georgia) were based 
was that quo warranto was the prop¬ 
er remedy to test the title to the 
office Involved, not because the in¬ 
cumbent was a public officer within 
the literal meaning of that term, 
but because the corporations in¬ 
volved had been granted, by legisla¬ 
tive authority, a franchise, and that 
the usurpation of a corporate office, 
therefore, amounts to the usurpation 
of a privilege granted by the state" 
—Morns v IPeters, 46 S B.2d 72^,' 
786, 808 Oa. 350 ' 

Officers and directors of paartioiilair 

corporations 

(1) Benevolent societies. 

AtIx—G arcia v. -SedUlo, 218 P.2d 

721, 70 Ariz. 192. 

Ohio.—State ex rel. CuUitan v. Toth, 
184 N.B. 871, 129 Ohio St 198. 

51 OX p 818 note 39 [aj (2). 

(2) Religious societies generally. 
Ill.—Shavers v. Thomas, 171 N.B. 

625, 889 ZIL 622. 
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prcssly autliorize quo warranto proceedings to try 
and determine title to an office in a corporation,^^ 
blit under such statutes the proceedings will not lie 
against persons who are not officers Apart from 
statute, an office in a private corporation, created 
and chartered by the state, is deemed to be of a 
public character,or the public is deemed to have 
an interest thcrcin,^^'^ in such a sense and to such an 
extent as to render the remedy available against 
a person who, not being lawfully entitled to do so, 
holds the office. 

Quo warranto is not available to test the legality 
of the official action of corporate officers.^® 

§ 10. -Possession and User of Offiice 

Quo warranto proceedlnfl# to try the right to an of¬ 
fice ordinarily will not lie unleaa the defendant or re¬ 
spondent la In actual present possession and user of the 
office. 

In order to nuiintain a proceeding by quo warranto 


to try the right to an office, it has been held in 
many decisions that it must appear that defendant 
or respondent is in actual present possession and 
user of the office^^c m qucstion.^'^ It is not sufficient 
that the person against whom the jtinschction is in¬ 
voked should have merely claimed the light to lake 
the official oath, but an absolute user must also 
be shown An incumbent of an office cannot pro¬ 
ceed by quo warranto against another person who 
does not usurp or unl.iw fully hold or execute such 
office,even though steps are taken which threaten 
to disturb the inciunboiit in the enjoyment of his 
term.^ However, the rt‘m(‘<ly of quo warranto is 
available where the ndalor and respotidcnt are each 
in part possession, and arc iieifoniuiig part of the 
duties, of the oQke.2 

In some jurisdictions, it has been hold that it is 
not indispensable to justify (pio vvairaulo proceed¬ 
ings that there he a cout<‘st b<‘tvveon two elaitnauls 
for the same office^ so that the proceedings may 


NX—Srett V. Cholmon(li‘loy, 18 A. 

2d GI7, 120 N.XIOa. 162 
I'u.—Toolcs V, tlarUy, 48 ra.I)lHt, Ss 
cio. soa. 

ni VJ, V 218 note 80 ra1 (5). 

(8) Past or of t‘hur<’h.- I^ltlnnc'r v 
irolmoH, n A.2d 811), 188 608 

—St’oit V. <nu)lruon<h*U‘y, 18 A.2d G17, 
120 N.J.Kn, 1R2. 

9X. Pa.—Ijolliam v, Walson, 186 A. 
642, 322 Pa. 221 c^anmouvvcvUih 
ox ral. v. <^an.Pi., 05 Pittiib. 

3Ug.X 30, GO Vt»rk Le*r.It<'e. 170. 
9114 X>a.—Xuthani v. Watson, X85 A, 
642, 322 P:u 221'-(^^uunnonwealth 
^x ral, V, iN‘tro, <Joxn.Pl., 06 Pitt,Mb 
Xog.X 39, 60 York Lag.Uoc. 170. 
CNmoral snomvgor 

Quo warranto 1 b not proper r<‘ma- 
dy to dctarnnn<\ right to ant as gan- 
oral managor of r<»ri)oratlon, rolator 
not having shown that Uo holdM ei¬ 
ther "^ofllee” or ‘*rrani!hlae’' within 
quo warranto slatut«,--Wolt5s v, 
Prftston, 174 A. 429, H3 N,Xr.iaw 271. 

Corpovatorg in a nonproHt, non¬ 
stock cetnotcry corporation ara mU 
()m<M?r.M within fliatuto.—Ijotham v. 
Watson, 186 A. 642, 322 T>a. 221. 

Tjra.gteeg Molootad to elfeot inoor. 
poratioxL arc not o/nc(«rH within stai- 
uto. -Ulsxnukott V. -State, 68 So. 196, 
176 Ala. 616. 

93* I.>el.—UrookB v. State, 79 A. 790, 
26 IXil. 1, 61 L.n.A.,N.S., 1126, Ann. 
(3as.l916\ 1133. 

94. Ind.—<3ovinKton, etc., Plank- 
Uoad <J<». V. Moore, 3 Ind, 610, 

95 # Nch,”“State ox rcl. JohUHon v. 
<'Jon«umor» Public Power IXst., 10 

N. W.2<1 784. 143 Nob. 763, 162 A. 
X4.K. 480. 

9e» Oa,—PummlnwH v. Uobinaon, 2t 

O. 1D,3d 627, 194 Ciu 336—Wood v. 


Arnall, 6 S.K 2tl 722, 18.0 Oa. 3G2 
—Sweat V. IhirnhUI, 156 S10. 18, 
171 <}a. 294. 

TU.—Koinino v, lUack, 26 N 10.2(1 404, 
304 ni.App. 1, 

Xnd.--Corpus <aruris oitod lu States ox 
r(‘l, M<dJorml<k v, Suporlor (^)«rl 
of Ktwx County, 96 N.W.2ti 829, 
832. 

Ky.-.-T,‘roy1ofl v. Commonwealth, 219 
H,W.2<i 62, 309 Ky. 887, 

Mlsiv <lorpus 4rurls cited in ()*N(M\t 
V. KnlrhW, 200 So. 722, 723, tUO 
Mins. 650. 

Mont.--Sny(b»r v. ihmlwaro, 00 P.2<1 
913, ion RK^nt. 427. 

Neb.—Hintcx rnl. Cood v, Marsh, 
240 N.W. 206, 125 Neb. 126, 

N.J.--.WentxeH v. HtciOman, 161 A. 

UG, 8 N.XMIse. 603, 

N.Y.—Hchlobohm v. MunU’lpal TCouh- 
InK Authority for OUy of Yonk(‘rH, 
62 N.Y,S.2<1 71. 188 Mine. 318, r('- 
versi^d on otlu'r Krouiuls 62 N.V.M. 
2d 641, 270 App.Dtv. 1022. anirtmul 
79 N.M.2d 742. 297 N.Y. 9t. 

Pa.—Commonwealth ex rol. v. 5 ?uk, 
43 4t Co. 402. 

61 O.J,pai«note 44. 

Ohjeot of quo warranto Is to have 
one In posBOHslon adJIudKed Kullty of 
usurpation.—aecter v, Wolklixi, 
43 A.2d 60t, 136 N.XBq. 610# 

Color of riffht 

Quo warranto is available only 
where tho offioe In dispute is that 
held by another party under color 
of rlfcht—Smith v. Dillon, 44 N,V. 
H,2d 719, 267 App.Dlv. 30—In re Al¬ 
lied Krult A lOxtrset Co., 276 N.Y.S. 
163, 243 App.Dlv. 62. 

Where defendant hod not yet as^ 
iun&ed oSLoe aetion in the nature of 
quo warranto would not lie.—Hoavey 
V. Van liatten. 94 N.Y.S.2d 402. 276 
App.Div, 260. 


Where oAoe Involved Is vaoaat, 
(tuo warranto proeiMMliiifia do xiot He. 
MIms.- O'Neal v, Fairb*y, 200 Ho. 722, 
190 660. 

N.Y ^Hlieda V. Plynn, 290 N.V.H. 20, 
103 Mlae. 6(10, alUrmed 297 N.Y.M. 
705, 262 APP.ldv. 14(1 Klnasltm 
AaaoelatiMt v. lia Cuardla, 281 K, 
V.H. :hmi. 160 Miae. 116. aiUrnutd 
286 N.V.H, 19. 246 Apli.DiV, 803. 

51 tU. p 318 note 44 le) (2), 

One of several holdinor oflloe 
in quo warranto proee*Mlin*r to oust 
directors (»f eorpornllon, fact that 
only one reapondf'ut was actually 
shown to be holdlusr otHra, although 
It wa.M nllcKed that, all rewpomhuilH 
eluitruMl to bo <dlh*erH in the corpora- 
ti(»n, (ild not afTf'Ct rilcht of relators 
to relief wlatre all rejtjKuulenta W(*l'e 
eharKed us tlh^KnUy holdliiK oHbe um 
dlnadora and were reeu^nlKed by 
Judgment oh holdtnir otnee oh dlree- 
t(«ra llb'Kaliy. State ex rel, Momh v. 
VVlUIn, Da.Api>.. 192 Ho, 138. 

07» Miss, (VNeat v. Kairley, 200 Hu. 

723. till) Mhm. 660. 

6t C.X p 319 note 46. 

98. Tib- ttumtne v. fna(*k. 26 N.ld. 
U 404. U04 LU.App. t. 

99. Ind.' Corpus «mris oited In 
State ex reb Denton v, Kinkle. 86 
N.W.2d 677, 680. 237 Ind, 664. 

61 C.X p 319 note 40* 

1* N.X—Hartley v. X^iuuialo tkamty 
Board of Kloetioria. lOV A. 817, 93 
N.XDaw 813* llrndahaw v. tJam- 
dsn, 39 N.J.I.4iW 416. 

8. N.X'-Hehneider v. Atkimam, 92 
A, HI, 80 N.XUtW 39S. 

61 C.J. p 219 note 48. 

3. WaMh.—Clarken v. iilomstrom, 26 

P.2d 87, 174 W/uih. 612’ State sx 
reb FurstBll v. Otis, 220 1\ 414, 
131 Wash. 465. 
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be maintained, although respondent disclaims all 
right and title to the office in question.^ 

§ 11. -- Particular Grounds 

Quo warranto proceedings may be maintained against 
an incumbent of an office on various grounds, such as 
usurpation of the office, ineligibility or disqualification, 
failure to qualify, illegality of the election and forfei¬ 
ture of the office. 

Quo warranto proceedings may be maintained 
against an incumbent of an office on various particu¬ 
lar grounds some of which are specifically provided 
for by statute.® The particular grounds include his 
intrusion into, or usurpation of, the office,® the ap¬ 
pointment of him to fill a vacancy which did not 
legally exist,^ or acceptance of an incompatible 
office,® and his exercise of the office after the ex¬ 


piration of the term for which he was elected or 
appointed.^ Under a statute declaring that the writ 
of quo warranto may issue to inquire into the right 
of any person to any public office the duties of 
which he is in fact discharging, the writ may not 
be used merely to obtain an advisory opinion as 
to the termination of a respondent's term of office.^® 

Failure to qualify by filing the bond and taking 
the oath required is ground for ouster by quo war¬ 
ranto, at least where such failure results in a 
vacancy in the office,li but the rule is otherwise as 
to a failure to take the oath, or do some other act, 
within the required time, where it is done before 
the institution of the proceedmg .12 

Ineligibility or disqualification of the incumbent 
of an office,!® but not ineligibility of another per- 


4 . Wash—Clarken v. Blomstrom, 26 
P2d 87, 171 Wash 612 

5. Ala—State ex rol Crunn v. Argo, 
151 So 844. 227 Ala G57 

Ark —Barber v Barker, 192 S W 2d 
363, 209 Ark 704 

6. Ala—State ex rel. McIntyre v 
McEachorn, 166 So. 36, 231 Ala 
609—Stale ex rel Moore v. Blake, 
142 So 418, 225 Ala 124 

Ariz —State ex rel. Sullivan v 
Moore, 64 P 2d 809, 49 Ariz 61. 
Fla—State ex rel Gibhs v. Blood- 
worth, 184 So 1, 134 Fla 369. 

Me —^Burkett ex rol. Ijcach v Ulmer, 
15 A 2d 858, 137 Mo 120. 

Mich.—^Attorney General ex rel 
Cook V. Burhans, 7 N.W.2d 370, 304 
Mich 108 

Mont—State ex rel Nagle v. Pago, 
87 P.2d 675. 98 Mont, 14. 

Neb—Thompson v James, 260 NW 
237, 126 Neb 360, dissenting opin¬ 
ion 263 NW. 431, 126 Nob 888. 

N J.—Brookhoven v Kennedy, 14 A. 
2d 789, 326 N.JLaw 178, affirmed 
17 A 2d 162, 125 NJLaw 607— 
Moore v. Ennis, 162 A. 761, 10 N 
JMlsc 1131. 

Ohio—State ex rol Kirk v. Wheat- 
ley, 12 NB2d 491, 133 Ohio St. 
164—State ex rel. Hogan v Hunt, 
95 N.E. 666, 84 Ohio St 143. 

Tex—State v. Johnson, Civ.App., 62 
SW.2d 110, error dismissed. 

W.Va—^State ex rel. Bumgardner v. 

Mills, 53 S E 2d 416. 

610 J p 819 note 50. 

Intrusion into office proceedings see 
Officers 5 79 b. 

Object of writ of quo warranto Is 
to have one In possession of an of- 
flee adjudged guilty of usurpation.— 
Chapman v Frobisher, 8 A.2d 76, 128 
N.JLaw 127. 

After being ordered to surrender 
books and papers to another claim¬ 
ant in mandamus proceeding one 
holding over in public office after 
term expired may bring action In 

74 C. J S.—IS 


nature of quo warranto to test ti¬ 
tle to office—^Burnett v. Langston, 
162 SB. 72, 164 SC. 99 
What constitutes usurpation 

(1) Usurpation of public office au¬ 
thorizing quo warranto action may 
be with or without forcible seizure 
of office, and prerogatives thereof, 
and may consist of mere unauthor¬ 
ized assumption and exercise of pow¬ 
er in performing duties of office on 
claim of right thereto—State ex rel 
Kirk V Wheatley, 12 NE2d 491, 133 
Ohio SI, 164 

(2) Usurpation of office generally 
see Officers §§ 80-82 

Officers held not usurpers 
Ky —Commonwealth ex rel. Mere¬ 
dith V Whitt. 165 SW2d 347. 291 
Ky. 682, 

Told appointment 

Tex—'State V Johnson, CivApp, 62 
S.W 2d 110, error dismissed 
7- NT—^People v Neubrand, 52 N. 

TS 280, 32 AppDiv. 49 
51 C J p 319 note 61 
a. Cal.—People, on Complaint of 
Chapman, v Rapsey, 107 P2d $88, 
16 Cal 2d 636. 

51 C X p 319 note 53. 

Acceptance of incompatible **pOBi. 
tion” 

Where state senator held a posi¬ 
tion or employment as distinguished 
from an office in another branch of 
the slate government, even though 
such post be deemed incompatible 
with office of senator, he may not be 
ousted under quo warranto proceed¬ 
ings.—^Wilentz ex rel, Golat v Stan- 
ger, 29 A,2d 413, 129 NJLaw 294, 
affirmed 30 A.2d 885, 129 NJ.Law 
606. 

9. Conn—^Alcorn ex rel. Hoerle v. 
Thomas, 17 A 2d 514, 127 Conn. 426 

51 C J. p 319 note 54. 

10. Ga—^Bowling v. Doval, 58 S.B 
2d 173, 206 Ga. 641. 

11. Utah.—Corpus Juris quoted In 
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State ex rel Stain v Christensen, 
35 P2d 775, 782, 84 Utah 185. 

51 C J. p 319 note 65 
Failure not vacating office 
Wash—State ex rel Austin v Su¬ 
perior Court for Whatcom Coun¬ 
ty. 97 P2d 171, 2 Wash 2d 46. 

13. Utah —Slate ex rel Stain v 
Christensen. 36 P 2d 775, 84 Utah 
185 

51 C J p 319 note 66. 

13. Ga—Chapman v Walden, 188 
SE 885, 183 Ga 395 
Ill—Wagler v Sloecker, 66 NB2d 
408, 393 Ill 560 

N J —Burnson v Evans, 60 A.2d 891, 
137 NJLaw 611—^Wm Bckelmann, 
Inc, V. Jones, 59 A.2d 246, 137 N 
JLaw 210. 

61 C X p 319 note 56 
Quo warranto **will lie to test the 
qualifications of one to hold office 
when they are sufficient to make it 
unlawful for him with them to hold 
the office Those qualifications must 
go to his eligibility to hold the office 
or [be] sufficient to cause its forfei¬ 
ture '’-^tate ex rel McIntyre v Mc- 
Eachern, 166 So 36, 39, 231 Ala 609. 

Ziegislature may provide for re¬ 
moval by quo warranto for some¬ 
thing which renders officer incapable 
of holding office or ineligible to of¬ 
fice —State ex rel Chambers v. 
Bates, 171 So 370, 233 Ala 251. 
Violation of Corrupt Fraotloe Act 
Candidate or office holder who vio¬ 
lates Corrupt Practice Act In way 
which makes him ineligible or dis¬ 
qualified by its terms becomes 
“usurper,'* “intruder," or “unlawful 
holder of office" and may be removed 
by quo warranto.—State ex rel. 
Chambers v. Bates, supra. 

Aooeptanoe of campaign contribu¬ 
tions 

Under statute providing that If 
on audit of expense account of can¬ 
didate it shall appear that he has 
accepted any contributions, incurred 
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8011 , 1 such «is a clerk or inspector ofTiciating at the 
<‘lection at which the incumbent was elected,i-® con¬ 
stitutes a giouncl for a quo warranto proceeding 
It has hccii h(^lcl that an ofiiccr elected by the jieople 
may be ousted in quo warranto proceedings where 
he does not possess the statutory professional quali¬ 
fications,hut it has also been held that quo war¬ 
ranto proceedings will not lie to oust an appointed 
ofllccr whose professicnial qualifications have been 
passed on by the officer or agency appointing him 
or by a civil service commission.!'^ Where the 
incumbent becomes ineligible to hold office, and con¬ 
tinues to exercise its functions he may be ousted by 
cpio warranto piocooditigs!^ as a usunier.!^ Where 
the office becomes vacant as a result of the removal 
of the residence of the incumbent outside of the 
district, quo warranto proceeihngs are proper to 
oust him from office.^® Quo warranto proceedings 
against certain members of the state legislature on 
the ground that such members are not eligible and 
qualified to act as iiKmibers because of the legisla- 
ture\s failure to reapportion the state into distiicts 
on the basis of population as reipiiied by the con¬ 
stitution may not be inaiulained becjinse of tin* lack 
of power of the court to coerce Ie<‘islative reap¬ 


portionment of the statc.^l 

Illegality of election. Unless a statutory election 
contest is an exclusive lemedy in tlie particular ju¬ 
risdiction, as coiisulored in Klcctioiis § 247 b, quo 
warranto may be maiiilaiii<‘d against the incumliciit 
of an office on the gioutid of illegality in his elec¬ 
tion.-- Quo warranto does not lie to review a slat- 
lory elecliou contest but the rule is not applicable 
whore the contest is a nullity.-'^ Quo waininto will 
not lie to set aside an election which has hecomo 
final for the reason that no contest has been in- 
btiluted.^S 

Acts and conduct of officer; forfeiture and rc- 
inoval. The mere function of an <»ffice, as dis¬ 
tinguished from the office itself, may not be tb<* sub- 
ject of quo wariaiito.-^ Quo waiianto pioeeedings 
may not be maintained to command the perfonuauec 
of official functions by an officer to whom they may 
run.*’7 A quo wairanto proceeding against an offi- 
cer is lUJt a profier iemc‘dy to test tlie legality of his 
past or future conduct or acts and to compel, re- 
slraiu, or obtain a review of such conduct <vr acts 
where they do not ipso facto opeiatc as, or constitute 
grounds for, forfeiture of tlie office and iieitlier title 


any expemie, or dislmrsoU any mtm* 
ey in contttivoiiiUni of th/« MtatuO* 
tUa court of uusrO'r MssniouM shnll 
oertify the fact to ttie «lt<irni*y m'u* 
<‘ral wbo HlmU (Ut* t\ ,‘uuviU‘«t bm for 
a writ of quo watTniito iutn!ri«i sucti 
eanclidnto, tbo Ov.lMlaluro <JI<1 not 
eontenu»lati‘ Ibnl <w<‘ry pne.Mlvo net 
or oinlHMlon ohould aulomntleally 
vinlt on enndidnteH (ho dmsde peii- 
lUty of quo wnrr«nt<i proe<*f^<l!n«K 
hut eontomplnted Huch pomilty only 
on a showing of fraud or eomiplltui. 
—Tn ro Lnuh, 21 A/M\ RTS, un r»n. 
Super, 512'* 3n re Konrnoy, 7 A.2d 
IDS, 130 rn.SuiMT. 78. 

Action or noimotlou hy elootlou of- 
llolals at or hoforo eh^dloa will not 
prooUuhi court from lurinlrlng Into 
right of elector to qualify and dln- 
ehargn dutlvn of onh*e,«* State ex red, 
Mitchell V. MeTJonaUl. 145 So. 508. 
1G4 mm. 405, 80 A.UIt 290. 

14. Ala.—'State v« Thontan, 02 So. 
504, IRl Ala. G06. 

15. Ala.—Stntq v. Thom.ns, nupro. 

10. Kan.—.Jaiiaky v. llnUlwIn, 243 
P. 303, 130 Kan. 3.72, 47 A.X..U. 470. 
Cknmty ciwvoyor wlio, hoing with¬ 
out nlaUUory profenjdonnl qmilmen¬ 
tions for Hurveynr, In iionamnlly tlin- 
aual ined to perf<»rm proftoinlonnl 
ACtM or sorvletm of hio ollle** may he 
ousted In quo wiirmnto,» Ktato ex 
rol, v. Ward, J58 Ho. 373, 117 

Fla. 585. 

17. Ala.—^Stato ox rol. MeXutyro v. 


MelOnehern, 150 iSo. .70, 2.71 Ala. 

nos. 

^^>lo. IM'itple ex rel, nenrtinley v. 

Marl. 134 IMM iUUl, lOD (S»h». 323, 
18. Ala,' State ex rel. M«Kire v. 

IllnKe, 143 So, 4l«, 325 Ala. 134. 
Pa."'iVunmonwealth v. Owen, 30 Pa. 
niat, & <U 100, 54 Y(.rh Leg.Uia*. 
( 10 . 

Failure to pay poU tax 
.Via- »^Uate «'X rel. (S>e v. irnnlaon, 
114 So. OOn, 317 Ala. KO. 

18. Ala. ’State v. lllnke. Ii2 St». 4I«, 
23.5 Ala. 13i. 

ao. t'tihi. dlarrla v. I’eople ex nd. 
(lonvsah’.M, HI p.3a 3«;i, lie? Ouh», 
400. 

Pii. <7>nin»onwenllh ex rel, 1 lean In « 
irer V, b3n«!».Mh, 17 Pa.DUd, Sr iUu 
305, 48 Mcintg.t^s to, 33 Mun. 140. 
ai. in.-" People V. Illnekwell. 173 N. 
10. 750, 342 in. 232. 

as* Ala,*'—Walker v. Junior, 24 So. 

3d 421, 347 Ala, 242. 

61 CJ, p 210 note 03. 

as, Ohio.—'State ex rel, Shriver v, 
ITayeH. 70 N.K2d «0S. 148 Ohio Ht. 
GHl. 

61 (I.J. p 210 note 02. 

84. Ohio.--State v. Vriee, 104 N.K. 
706, 20 Ohio App. 218, nUlrmed 105 
K.a 44. no Ohio St. 558. 

as. Ohio.-*'state 4»x rel. Shriver v. 
JlayoH, 70 N.I0.2U 800, 148 Ohio St, 
$81. 

ae, Fla,—HUto ox rol. Landle v. 
Valaf, 157 So. 651, 117 Fla. SIX. 
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Ohio, Slate V, Hunt, Ob N.R 060, 
Hi Ohio St. 14,7. 

Failure of olUeer to oxorclac individ¬ 
ual ludKlueut 

Meittln’ra (»f hoard of e<luentlen 
who had uiepn^Mlionahle title to their 
oUlee, hut who, lit kf*eplnp with eam- 
palga ph dr.ea. failed f<» exereifte 
tlodr own Individual jtni'unent nn<t 
dlfU'reiion In perforniaioe of their 
dutlea did not ''tinlawfolly hold or 
exerel.se any putdie (dUee’* wUUln 
nteonimr of rdatuta Authorising re¬ 
moval of per.“<»« who tut hcddii or ejc- 
ereioeo an oUlee tn an action in the 
nature of qu<» w.irranto, tdriee auth 
wonia refer to ripht itf hold*‘r of 
iitllee to net an an oiiiei*r and do not 
nd’4*r to hin acta in deuharKe of hln 
duHea,-"'State e\ rel. Old;.tor v. Wen- 
ton, 0 N’.W.Kd 018, 341 WCi. fiSJ. 

87. Mil,' State ex Inf. AIcKittrlck v. 
Murphy. 148 S.VV,;*d r»r*7. 347 Mo. 
481 State ex fof, Wahdi V. 
Thafeher, 102 fl.W.Cd 377, 310 Mo. 
805. 

N.J,"'KInn;trd v, thdter. 188 A. 570, 
in NT.J.Mine. 43. 

Win.'-"Attorney (lonerat y, llardow, 
4 WlH. MJy. 

**lt la not directed to the otMeer 
ntiaU, hut Aiwayn to the peraon hold¬ 
ing tha idtleft or exerei uiig the frare 
ehlae, and then not for the ptirpoo 
t»f dletatlng or preaarlldng hlw ota- 
einl duttea, hut only to naecrttdn 
whether ho la right fully entitled to 
exerciiaa the f unci Iona olulmed.**-'- 
Sttitfi ox Uif. Walah v. Thatchur, ItC 
S.W.2d 027, 340 Mo. 801 
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to the office nor the right to a franchise is in¬ 
volved 28 Where the constitution or statutes in con¬ 
formity therewith intrusts an officer with the per¬ 
formance of a certain governmental function and he 
proceeds to perform that function in a manner con¬ 
trary to law, there is no usurpation and quo war¬ 
ranto will not he,29 but where the officer steps en¬ 
tirely outside of the scope of his authority to exer¬ 
cise a function which the constitution or statutes do 
not confer on him, the remedy of quo warranto is 

available.39 

Quo warranto proceedings may be maintained, 
sometimes as a result of express statutory provision. 


against an incumbent of an office because of for 
feiture of the office by misconduct The proceed 
ings may be maintained on account of a forfeiture o 
office when such forfeiture automatically result! 
from the officer’s acts or misconduct,22 or where i 
forfeiture of the office, or the removal of the in 
cumbent, has been declared by competent au 
thority,93 or where forfeiture occurs on convictior 
in a criminal prosecution.34 

Where an officer has been removed from office, 
quo warranto proceedmgs are not appropriate to 
determine whether the removal proceedings were 
free of error.95 


28. Ala —Corpus Jtiris dted In 
State ex rel McIntyre v. McEach- 
ein, 166 So. nc. 39, 231 Ala 609 

Colo —Burkholder v People, by 
Johnson ex rel. Nazarone, 147 P 
317, 60 Colo. 46 

Fla —State ex rel Adams v Lee, 171 
So 333. 126 Fla. 396, 109 ALR 
319—State ex rel. Lnndis v. Valz, 
157 So 651, 117 Fla. 311. 

G»i—Turner v. Wilburn, 66 S B 2d 
285, 206 Qa 149 

Ill—^People ex rel. Hyatt v. Hogan, 
257 III App 206. 

Minn —State ex rel. Lommen v 
Oravhn, 206 N.W. 664, 209 Minn 
136. 

Mo—State ex Inf. McKittrlck v. Wy- 
more, 110 aW2d 941, 343 Mo 98, 
119AL..R 710. 

Neb—State ex rel. Johnson v. Con¬ 
sumers Public Power Dist, 10 N 
W.2d 784, 143 Neb 7B3, 152 A L.R 
480—State ex rel. Good v Conk¬ 
lin, 265 NW. 925. 127 Nob, 417— 
State ex rel Good v. Mai*sh, 249 N, 
W. 296. 126 Neb. 125. 

Pa,—Commonwealth v. Peoples, 40 
PaDjst <& Co. 689, 30 Del.Co. 210 
—Thomas v. County Board of 
School Directors and Elmhurst 
School Directors, Com PI., 41 Lack 
Jur 177. 

Tex.—State ex rel. Phillips v. Trent 
Independent School Dist., Oiv.App, 
141 S.W.2d 438, error refus^'d 
Wis—State ex rel Brister v. Wes¬ 
ton. 6 NW.2d 648, 241 Wis. 684. 

51 C J p 320 note 67. 

29. Mo —State ex Inf McKittrlck v 
Murphy, 148 SW2d 627, 347 Mo. 
484. 

30. Mo.—'State ex inf. McKittrlck v 
Murphy, supra 

Sxecntlon of lease 
Under a statute authorizing a civ¬ 
il action by ordinary proceedings in 
the name of the state against any 
corporation exercising powers not 
conferred by law, quo warranto was 
proper remedy to challenge validity 
of lease of portion of courthouse ex¬ 
ecuted by county board of supervi¬ 
sors without authority.—Stale ex 
rel. Wadsworth v. Board of Sup’rs 


of Linn County, 6 NW2d 877, 232 
Iowa 1092 

31. Ala—State ex rel McIntyre v 
McEachern, 166 So. 36, 231 Ala 
609 

Ill—^People ex rel Hyatt v Hogan, 
257 Ill App 206. 

Minn—Corpus Juris cited In State 
ex rel. Lommen v Gravlin, 296 N 
W 664, 665, 209 Mmn. 136 
Mo.—State ex inf. McKittrick v 
Murphy. 148 •SW2d 627, 347 Mo 
484—State ex Inf. McKittnck v. 
Wymore, 119 SW.2d 941, 343 Mo 
98, 119 A LR 710. 

Neb—Stale ex rel Good v Marsh, 
249 NW 296, 126 Neb. 126 
Pa—Commonwealth v Peoples, 40 
FaDist & Co 689, 30 Del Co 210 
—Commonwealth v Owen, 39 Pa 
Dist & Co 169, 54 York LegRec. 
69—Commonwealth ex rel v. Ol- 
lendick, 17 Pa Dist. & Co 36, 33 
Lade Jur. 29. 

61 C J p 319 note 62 
Conduct not creating forfeiture of 
offloa 

(1) Failure of officer of drainage 
district to file required reports with¬ 
in the proper time did not forfeit 
office so as to authorize quo weirran- 
to proceedings to oust him whore 
the failure was waived by the ac¬ 
ceptance of the reports by the ap¬ 
propriate state officer —^People ex 
rel. Loesch v Link, 259 Ill.App 126 

(2) Forfeiture of office for mis¬ 
conduct generally see Officers § 67. 

32« Colo,—Burkholder v People, by 
Johnson ex rel. Nazarone, 147 P. 
347, 60 Colo 46. 

Ill—^I’cople ex rel. Hyatt ▼. Hogan, 
257 III App. 206. 

Mo —State ex inf McKittrick v. Wy¬ 
more, 119 SW.2d 941, 343 Mo. 98, 
119 ALR 710-^Stat6 ex Inf Nor¬ 
man V Ellis, 28 S.W2d 363. 825 
Mo 154. 

Pa.—Commonwealth v. Peoples, 40 
Pa Dist. & Co 689, 30 Del.Co 210 
—Commonwealth v. Oweh, 39 Pa 
Dist. & Co. 169, 54 York LegRec. 
69. 

Tex —State ex rel La Crosse v. 

10 ^ 


Averill, Civ App, 110 SW.2d 1173, 
error refused 

Necessity for removal proceedings 
Where under the constitution or 
statute a forfeiture and vacancy ipso 
facto result fiom the misconduct or 
conviction of the incumbent, quo 
warranto proceedings may be main¬ 
tained without the removal of the 
officer by removal proceedings — 
State ex rel Salisbury v. Vogel, 266 
NW 404, 65 N.D 137. 

33. Ill—People ex rel. Hyatt v. Ho¬ 
gan, 257 Ill App 206 

Officer removed at pleasure of ap¬ 
pointing power 

Mont—State ex rel. Bonner v. Dis¬ 
trict Court of First Judicial Dist 
in and for Lewis and Clark Coun¬ 
ty, 206 P.2d 166. 

Removal for drunkenness 
Fla.—State ex rel Hand v. McDon¬ 
ald, IS So 2d 16, 154 Fla. 456. 
Ineffective removal 

Quo warranto did not lie to test 
right of incumbent to hold office of 
county road and bridge foreman who 
had been removed by county com¬ 
missioners who appointed new road 
and bridge foreman, where occu¬ 
pant had been road foreman and rec¬ 
ord of proceedings of county com¬ 
missioners failed to show that re¬ 
moval was for cause or that occu¬ 
pant had reasonable notice of charge 
and opportunity to be heard.—State 
ox rel. McIntyre v. McEachern, 166 
So 36, 231 Ala 609. 

34. Pa—Commonwealth v. Peoples, 
40 Pa.Dlst & Co. 689, 80 Del.C6. 
210 . 

Conviction of criminal offeilse as 
condition precedent to suit see in¬ 
fra § 17 

Oonvlotlou of felony In federal court 
N.D—State ex rel. Salisbury v. Vo¬ 
gel, 266 N.W. 404, 66 NJO. 187. 

36. N.J.—^Finnegan v. Miller, 38 A- 
2d 864, 182 N J.Law 192. 

De facto officer was not entitled to 
have proceedings resulting in his re¬ 
moval from office set aside in quo 
warranto.—^Morgan v. Mayor and 



§§ 12-13 

§ 12, Exercise of Corporate Existence or 
Franchise 

Quo warranto proccodinj»s as a proper remedy 
with respect to attackinij the Icp^al existence of a 
eorponition or the exercise of its franchise are 
discnsscd infra i5§ 13, 14. The cxclusiveneSwS of 
the remedy of quo warranto is considered supra § 4. 
TCxaminc Pocket Paits for later cases. 

§13. - Public Corporation 

Quo warranto proceedings are proper to attack the 
legal existence of, or the validity of the organization of 
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or of the annexation of territory to, a municipal or other 
public corporation. 

Quo warranto, or a proceedinf^ in the natiiic 
thereof, is a proper mode of nflackingf the 
existence, or the validity of the oijji’anizalion, of a 
municipal or other public corpoi4ition,'**» such as a 
city, town, or villiijjfe,'*'^ a county,'*^ a town ship, 
a school district,a toad district,'** a drainaf»e dis- 
Irict,'*** or a lcv(‘e distnd '*^ In addition, (jtto wai- 
ranto proceodiii};s Ho to test the validity of the an¬ 
nexation of lands or teiritory to a lunnicipal cor¬ 
poration,'*** or school district'*** or to test the validity 


QTJO WARRANTO 


Council of Iloroufth oC Ttosollo t'ark, 
28 A.2d C20. 125) NJ,r..«w 223. 

36, Ill.—I'ooplo ex r(‘l, Oireninpr v, 
Croou, 47 N,W2d 405, 282 111 577 

Minn —Mtiito ex rol HurnqulHt v. 
Vniaffo of North I'olc, C N.W 2a 
468. 212 Minn 297 

Okl.—Hehool Hoard of Rural Bchool 
IMhI No, 71, Heaver <lountv, v. 
irouHon, 291 I*. 115, 144 Okl. 202. 
Tex.— l^'^unln-Ijamn r-I)(‘Ua Tmprove- 
ment DIhI. No 2 v. Stalls Civ App„ 
72 SW.2a 1101, error (llamlH.Me(i 
61 C.J. V 320 noto 69—43 C J. p 90 
note 91. 

Attaeklnpr validity of munlelpal eer- 
poratlon Kenernlly see Munlelpal 
Corporations ii 22. 

Tire dlitviot 

N.'y.—I'etition of IJoard of Pire 
Com'rs of Coluniliia Idlehlleld Kin* 
DlsL, 29 N.y.a2d 006, 

37. Minn.—State ox rvl UurruiulHt 
V. VmaKo of North Ikile, C N.W. 
468, 213 Minn. 297. 

Mo.—State ex Inf. MeKIttrleU ex rel. 
<)(‘hl(T V, t3hureli, Ai>p., IDS S.W. 
2d 215. 

61 C.J. P 320 noto 70—43 O.J, p 90 
noto 01. 

SEnoltuiloa of wbenofttoA land* 

(X) Whore a munlelpallly In vio¬ 
lation of orpranlo rlKhts ineludes 
larKo areas of land not aetually or 
potentially useful for mumelpal pur- 
poses except for taxation purpom^s 
without any corr(«sponditiK benc'ilt, 
quo warranto proeiMullnjfs aro appro¬ 
priate to oust sue.h lands fnim the 
Jurisdiction of the muuleipality.— 
CMty of Coral Qablos v. State ex rel. 
Watson, ino., 38 So.2d 48—City of 
Winter TIavon v. A. M. Klemm & 
St»n, 192 So. 646, 14X Fltu 76‘-State 
ox rel. Attorney Ooneral v. City of 
Avon I‘ark, 340 So. 409, 108 V'Ui. 641, 
rcheurlnp: denh^d State ex rel. Ha vis 
V. City of Avon X^ark, 151 So. 701, 
117 Flo. 566, rnodined on other 
grounds 168 So. 169. 117 Kla. 666. 08 
A,UR. 230. 

(2) Quo warranto to oust oc*rtaln 
land from a elty on the Kround that 
the land hiift not l>(*eu furnished elec¬ 
tric fforvloe, street llKhtluK, ivater 
lorvloo, garhapro eoUertion servlee, 
Ore protection, utrect cleaning or ro- J 


pairing, and other munlelpal biMielll.s, 
Is th(‘ pioper nunedy for Jiearlnj^ and 
determining mieh alleged injustii’e 
tUty of South Miami v. Slate ex rtd 
riandl.s, 102 So, 624, 140 Kla. 740 
Attack on bonds vaUdatod by dooreo 
Statute providing that lliial ri'.sult 
of Htatutory proceeding to validate 
immieipal bonds should iiiwer be 
called in quefitlon In subse<iu<*nt pro- 
t‘e<‘dlnKM preehided attaek by quo 
warraiilo proceeding on valulity of 
bonds validated by deeree to which 
state was party, where total bvek of 
eoustitutlonal power to Issue bonds 
was not apparent on face of record 
of validation proeeedhips, Stale ex 
rel, KldeUtv l^lfo Ass'n v, <qty of ("<*- 
dar Key, 16.5 So, 672, 122 Kla. l.Vl. 

38. Miss, State v, JneUsoii, 8t So. 
I, 119 Miss, 727. 

Wyo,* Stale v. Snyder, 2X9 7\ 726, 
20 VV,Vo, 287, lehearlng denied 226 
\\ 1102, 21 Wyo. 223. 

16 C.J, p 419 note 86. 

30. Okl,--Karl horo Township v, 
Floward, 149 I*. 126. 47 Ckl. 466. 

51 CJ. p 230 nolo 71. 

dO. Iowa,—•State v. Spellman, 18:i 
N.W. 677, 191 Iowa 1181 Stale v. 
Hall, I8I N.W, 033, 190 Iowa 1282 
- -Nelaon v. t\m:u»ll(la(ed Imle- 
pendiUd, Sehool Plat, 161 N.W. KY4, 
181 Iowa 424 Slato v, Ales,aml<*r, 
106 N.W. 1021, 129 Iowa 628. 

Wleh, l*erris?o v. Kealer, 62 N.W. 
291, 92 Mleh. 280. 

Okl.- Sehool Hoard of Rural Sehool 
t>lat. N<». 71, Heaver County, v. 
Ueimvm, 291 i\ 115, t44 i)lvl. 202. 
Or.—State ex rel. UnUgarth v. 
School Dint. No. 23, Union County, 
172 P.2d 066, 179 t)r. 441. 

T<*x.- 'McLeod Indept^mhuit SiOiool 
Hist. V. KlUlaro Inilepiuidetit 
Sehool Dint, Clv.App,. 167 S.\V.2d 
181, error refused-* State* ex rel. 
I*hHUx)w V. Trent XndopenUent 
Sehool CIlv.App,, 141 S.W.2d 

428, error n*fu8ed -<3uwuoUdated 
Common Sehool Iilst* No. 6 v. 
Wood, Olv.App., 113 S.W.2d 2.51, 
error dlsmlsMod—King's lOatate v. 
School Trustees of Wlllaey Coun¬ 
ty, Clv.App., 33 S.W,2d 783, error 
refused. 

51 O.J. p 320 note 72. 
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• What law govorns 

In <iuo wananto proeeecllng.s to 
test the validity of a eommunity 
eoinml Ilia ted dhstriet, the ease is to 
ho deeided on the law as It oxtsts 
Mln<‘<» the enaetmeiit <»f I.. 1921 p 70fi, 
validating the orr.anixation of sueU 
dlalriel.M, although that aet was ap¬ 
proved after the emmo waa subnut¬ 
ted,—People V. Ohynowelh, 133 N.K 

009 .201 III. on. 

dl. Miv State v. (NilberL, 201 S.W. 
62. 272 Mo. 198. 

d3. HI. Pi'ople V. Haldrldgi*, 108 N, 
K 19, 267 III. 190. 

51 (U. p 220 note 74. 

43* Tex.‘ I»'nnnin-Lamar*nella Tm- 
provenemt I Hat. No. 2 v, State, 
Clv.App.. 73 S.W.2d IKil, error 
dbuiiluaed. 

dd- .\la. State v. <Mty of Oadaden, 
106 So. 229, 2M vMa. 66, enplalnlng 
City of North Hirnungham v. 
Stall*, 62 So. 202. 166 Ala. 12.5, 129 
Am..S.R. 17, 21 Ann.Caa. 1122 and 
Stall* V. City of Hlrmiiigham, 48 
So. 842, UU) Ala. 196. 

Pal. .\ineriean HUMtllHng Po, v. City 
t^mnell of (Mty <»f Saufialtto, 212 
P,2d 701, 34 Pnl.2d 660. 

KIa,‘ State ex n*!, Harrington v. 
(Mty of Pompano, l«« So. 610, 126 
Kin. 720. 

Ml. Pi'ople ex ret, (Jage v. Village of 
Wllimdle, 31 N.K.fd 774, 376 III. 
420 Plpowakl V, Pnlumet City, 162 
N.M. 612. 322 III. 576. 

Minn.' state ex rel. Hilton v. Vil¬ 
lage of Kinney, 178 N.W, 816, 

Nev. State ex rel, Ittldi V. Pity of 
Reno, 178 P.2d 266, 67 Nev. 127. 
t)r. State v. l‘ort of TllPimook, H’l 
637, 62 Or. 332, Ann.Pas.19MP 
483. 

Tex.' tMty of Han Antonio v* State 
ex rel. Town «*r <»lmon Park, Plv. 
App., 195 S.W,2d 431 •Stale ex nil. 
Walker v. Pity of Hlndewnter, Plv. 
ApP*. 139 H.W.Sd SHU. 

42 C.J, p 136 note S8. 

Altemtion of boundaries of munlet- 
palUy gene*rnlly fee Mumelpal <5or- 
poratlons § 41 et seq, 

dS. Xn.' 'INitipIe ex rel. MlUs v. 
Kalrtleld (NnninunUy IHgh Sehool 
Hist. No. 326, 73 N.KSd 292, 397 
III. 233. 
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QUO WABEANTO 


of the annexation of territory to a drainage dis¬ 
trict,^® or a reduction of the territory of a city.^^ 
Quo warranto proceedings will not, however, lie 
where the land or territory has not yet been annexed 
and respondent has not yet assumed to exercise au¬ 
thority over it ^8 

The particular grounds on which the incorpora¬ 
tion, organization, or annexation may be attacked by 
a quo warranto proceeding include fraud in ob¬ 
taining the charter or in the incorporation, organi¬ 
zation, or annexation proceedings,lack of juris¬ 
diction of such proceedings,®® and the invalidity, 
on its face, of an order esta,blishing a district, 
but, except on these grounds, a quo warranto pro¬ 
ceeding cannot be maintained for the purpose of at¬ 
tacking the judicial action or determination of a 
court or judge in the incorporation, organization, or 


annexation proceedings,®® and, in some jurisdiction 
a like rule obtains as to the findings of a board®® c 
officer®^ in such proceedings. 

Protection district, A proceeding in the nature o 
quo warranto does not he to test the right of 
'"protection district” to its existence where it is nc 
a public corporation, docs not exercise any corporat 
franchise, and has no semblance of a corporate ex 
istence other than that it has a name.®® 

Particidar powers or franchises. Where a mu 
nicipal or other public corporation usurps or exer 
cises powers or franchises not conferred on it b: 
law, quo warranto is the appropriate remedy to ous 
it from the exercise thereof;®® but where the corpo 
ration lawfully possesses a certain power, the ir 
regular or improper exercise thereof is not grounc 


Mo —Spilker v Bethel Special School 
Bist. of -Shelby County, App., 235 
S.W2d 78. 

Tex —Mathis Independent School 
Dist. V Odem Independent School 
Dist, Civ App, 222 SW2d 270— 
Eermit Independent School Dist 
No 5 V. State ex rel. Wink Inde¬ 
pendent School Dist No 1, Civ 
App, 208 SW2d 717—School Trus¬ 
tees of Runnels County v State, 
CivA.pp, 95 S.W 2d 1001, error dis¬ 
missed—^tate V Bradshaw, Civ, 
App , 228 S W 66B 

46. Ill—^People V. Areola Drainage 
Commissioners, 123 III App 604. 

47. Kan—State v. Hutchinson, 169 
P. 1140, 102 Kan. 326 

48. Cal —City of Anaheim v City of 
ITullerton, App,, 227 P 2d 494 

Ill —^Romine v Black, 25 N D 2d 404, 
304 Ill App. 1—Zlebell v. Village of 
Posen, 257 Ill Aipp 32. 

Available remedies to prevent at¬ 
tempted annexation by municipal¬ 
ity see Municipal Corporations 5 
65 et sea 

49. Tex —Mathis Independent 

School Dist. V. Odom Independent 
School Dist, Civ.App, 222 S W 2d 
270—^Fannin - Lamar - Delta Im¬ 
provement Dist No. 3 v. State, 
Civ.App., 73 S W.2d 1101, error dis¬ 
missed. 

51 C J. p 320 note 79. 

What constitutes Araud 
Action of county court in incorpo¬ 
rating within a village territory all 
but one sixth of which was used as 
an amusement park and golf course 
was not so unreasonable and arbi- j 
trary as to amount to an attempt to 
perpetrate a fraud on the law so as 
to warrant setting aside decree of 
incorporation in quo warranto pro¬ 
ceeding.—State ex inf McKlttriok 
ex rel Oehler v. Church, Mo.App., I 
168 S.W.2d 216. I 


SO. Ill —People ex rel Mills v. Pair- 
field Community High School Dist 
No. 226, 73 NE2d 292, 397 Ill 233. 
Mo —State ex inf McKittrick ex rel 
Oehler v Church, App, 158 S W.2d 

215. 

51 CJ p 320 note 80. 

61. Ill.~People V. Astle, 169 N.E. 
186, 337 lU 253 

53. Kan—-State ex rel Stroberg v 
Drainage Dist. No 3 of McPherson 
County. 215 P2d 161, 168 Kan 668 
Mo —State ex inf. McKittrick ex rel 
Oehler v. Church, App., 158 S.W 2d 

216. 

51 C J p 320 note 82. 

Amount of territory Included 

It IS only when the area incorpo¬ 
rated in a village includes territory 
which has no natural connection 
with the proposed municipal corpo¬ 
ration and no reasonable adaptabil¬ 
ity to municipal purposes that de¬ 
cree of incorporation may be an¬ 
nulled in a quo warranto proceed¬ 
ing—State ex inf McKittrick ex rel 
Oehler v. Church, supra. 

Honest exercise of discretion 
lodged in trustees of town and coun¬ 
ty court in annexing territory to 
town could not be controlled by trial 
court or court of appeals in quo war¬ 
ranto proceeding, and could be con¬ 
trolled only in case of a grave abuse 
of such discretion—State ex rel 
Hart V. Whitaker, Mo App, 218 S W 
2d 121—State on Inf of Wallach v. 
Stanwood, Mo App, 208 S.W 2d 291, 

53. Kan—State v Dowling, 232 P. 
615, 117 Kan 493. 

Mo.—State ex rel Hart v. Whitaker, 
App , 218 S W.2d 121. 

51 C.X P 821 note 83. 

54. La.—State v, Blhret, 66 So. 871, 
135 La. 643. 

56. Cal —^Harpham v. Ventura 

County, 182 P. 324, 41 Cal App. 
192. I 


56. N M —Corpus Juris auoted iz 
Orchard v Board of Com'rs o3 
Sierra County, 76 P.2d 41, 47, 42 N 
M 172. 

Neb—State ex rel Johnson v Con¬ 
sumers Public Power Dist, 10 N 
W2d 784, 143 Neb 763, 152 ALR 
480 

Tex—Town of De Kalb v. State ex 
rel King, Civ App, 71 SW.2d 299 
51 C.J p 321 note 86. 

Municipal corporation as ^^corpora¬ 
tion” 

(1) Municipal corporation is “cor¬ 
poration'' within statute authorizing 
an information in the nature of quo 
warranto where any “corporation” 
exercises powers not conferred by 
law.—People ex rel Gage v Village 
of Wilmette, 31 NE2d 774, 376 Ill. 
420—^People v City of Chicago, 182 
NB 419, 349 Ill. 304 

(2) Nature and status generally 
see Municipal Corporations S 8. 
^Exercise of power” 

(1) Within statute authorizing the 
filing of an information in the na¬ 
ture of quo warranto where a cor¬ 
poration “exorcises power” not con¬ 
ferred by law, a city by passing or¬ 
dinance granting permit to estab¬ 
lish local transportation system and 
obligating itsolf to construct sub¬ 
ways thereby “exercised powers ”— 
People V City of Chicago, supra. 

(2) Mere acceptance by grantee of 
right under ordinance to operate lo¬ 
cal transportation system is not “ex¬ 
ercise of power” by city within stat¬ 
ute.—^People V. C|ty of Chicago, su¬ 
pra. 

Testing right to tax hondSy etc. 

Wnt has been allowed against a 
municipal corporation by the attor¬ 
ney general in behalf of the state, in 
order to test the right of the corpo¬ 
ration to tax by ordinance certain 
bonds, notes, and other obligations, 
—'State V. Charleston, 8 S.CL. 36 
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QUO WARIUNTO 


for quo warranto proceedings;®'^ nor will quo war- 
rjinto lie against a municipal corporation to enforce 
the <‘\t‘icisc of a corporate power,the remedy 
bcingf inapplicable because the judgment would be 
forfeitui e 

§ 14. - Private Corporation 

Ouo warranto proceedings are proper to vacate the 
charter of a pnvato corporation, to oust It from exor¬ 
cising particular fiarchisos or powers, or to oust it from 
continuing ultra vires or ofTcnsive acts or conduct. 

On proper grounds ([iio warranto proceedings may 


be maintained, sometimes imdi'r statutes express! 
so providing, to forfeit or vacate the chaiter of . 
private corporation or to oust it fioin tlie fninchis 
to be a corpoialiun/’^^ to oust it fiom exercising pai 
ticiilfir fiancliiscb or powers,®* or to oust it froii 
conlnunng, or to coiiqxd it to desist from, ceitan 
ultra viies or ollensive acts oi conduct.®** Th 
proceedings may be etiiplnyed to test or attack tb 
legal existence of a coi pond ion,®** or tliey may hi 
based on tbe nsnrjiaiion and exercise by a corporalioi 
of powers, franchises, or piivileges wdiich it is no 
authori 2 :ed, or is forbiddisi, to <‘xercis<‘,®*t ibc nus 


57. Nob Corpus XiU'is cited in 
StJito ox rol Johnson (X>nMumci!i 
Puhllo l>owor Dint. 10 N \V 2<1 7S1. 
793, 143 Nob. 763. 163 ll. 480 
61 O.J. i> 33X note 87. 

Validity ot contract 

Quo warranto will not lie to toHt 
vnlidltv oC oonirncjt which Ih mt*ru 
ineidont to oxocutioii of power eoii- 
forrod,—State <‘X rol. JoUnnon v. 
(lonHunuTH nubile Power DImI., 10 N. 
W.Sd 784, 143 Neh 7fi3, 163 A.L U. 
480—61 a.Jr. p 331 note 87 la]. 

Validity of ordtnanoe within the 
ai'opo of the juiwerB of the nuinlel- 
palitv oaunot bo qw^stlonod l»y <iuo 
\\ arraiito. 

XU—People V. Sprlngtleid, CX IlhApp. 

8 ( 1 . 

Iowa.—State v. Ni'braaUa TeU Co.* 
103 N.W. 130, 137 Iowa 194. 

43 (\J. p 666 nutoH 31. 32. 

59. MiUfB.—Attorney Coxieral v. Sa¬ 
lem. 103 IVlasH. 138. 

59. Muhh.—A ttorney Oonoral v. Sa¬ 
lem, flupra. 

60. U.S.—^IjUlard v. Ijonernan, O.C. 

AuICaxu, 72 h\3d 306, tu^rtloriirl de¬ 
nied LonorKun v. Ijlllanl, 06 S.Ot 
147, 203 U;S. 616. 79 701. 

lU.—in»oplo V. 'White tllreh* l^i'a^ua 
of Amerien, 07 N.W Sd «11, 408 Ill. 
5 (j 4 —x>eoplft ex rel, i'iarrett v. 
Shurtloff, 187 N.W. 271, 363 Ill, 
248. 

Kan.—43tato ox roJ. MUehell v. Sa«e 
StoroA Co., 141 1^2d 066, 167 Kan. 
404, reheartniT donlod 143 X\2d 663, 
167 Kan C22, oitlrmed 66 S.Ot 0, 
.323 U.S. 32. 80 Xi.Wd. 26. 

Ky.—Commonwealth v. Kentucky 
Jockey Club. 38 S.W.2d 087, 238 
Ky. 739. 

Mo.—State, on Xnf. of Taylor v. Sal¬ 
ary Jhirehiwtutf Co., 218 S.’W.2a 
671, 368 Mo. 1033—Oorpui Jtixiff 
cited in State ox Inf. MeKlttriek 

V. Am(*rlean Colony Inn. Co,. 80 S. 

W. 3tl 876, 803. 336 Mo. 406. 

N.y.—Moore v. Brooklyn City Xi, Co., 

16 N.W. 101, 108 N.V. 08. 

Pa.—Commonwealth v. United Ile- 
publloan Club of Jtidloy Tp., Corn. 
1*1., S3 Del.Co. 300. 

51 CJ. P 321 note 03-14 O.J-. p 261 
note 27. 

^torporatlon aa perHoii within stat¬ 


utes relating to <iiio warranto pro- 
(‘eedlnji?H Hee CorpoiationH § 8 a 
Unlawful eombiiiution an ground for 
(luo warranto aee JMonopolieH S 
130 

At oosnmoii law, remedy for dln- 
nolutlon of a eorporatam 1 m hy In¬ 
formation In the nature of a <tuo 
warranto,—Petition of (X>IUnM-l)oan 
Co. 70 A.2d 169, 3 N.J 382. 

61. Mich.—llliiek V, < hint fact Pur- 
chn.se Oorp.. 42 N.W.2d 768, 337 
Mich. 636. 

61 0.,I. p 331 note 04. 

02. 111.-- l*4‘ople ex rel. nur.hoH v. 
UmviM'Mal Service AH8*n, 7 N.W.3<i 
310, 3(16 ril. 643. 

Mo. Corpus OTnris cited la Whiter- 
head v. Warmerfi* Win* ^ LmhtniiiK 
Milt. Urn. Uo„ 60 S.W.2d 06, 70, 71, 
337 Mo.App. KOI. 

lVi.--!*urounh of Mhitnud \. Sleuiieu- 
vllle, Want IJverpool Heaver 
Valley Traction iV., 160 A. 300, 
300 Pa, 134 4'timimmvvi‘nlth v. 
nulled nepuhllcan Uluh of Kldley 
Tp.. Oom.PI., 33 Del.Co. 546. 

61 (U. p 331 note 96. 

63* Ill.--People, hy Kerner, v. Unit¬ 
ed Medleal Service. 300 N.W. 167, 
362 111. 443, 103 A.U.U. 1339. 

61 O.J. p 331 note 06*-14 O.J. p 261 
nolo 37. 

Xkapropor ffxani of fraaolilio 

<h»o warranto T>rocetHhnr.H tire ap¬ 
propriate to determine whtdher 
franchiHO waH improperly aranled 
and to ouHt the eorporathm If there 
hau ba('n an improper grunt—Petiple, 
by Kernor. v. United Medical Service, 
200 N.W. 167. 862 Ill. 442, 103 A.UIt. 
1220—People v. XAracu, 100 N.W. 947. 
266 XU. 406. 

BumtioiL of oorporatioxi 
Itftfuslngr to vat'at’o corporate char¬ 
ter on ground of failure to ohnerve 
letter of statutes for renewal and 
continuation of corporate oxUtence 
was not error, where corporation by 
dc^claration extending life of corpo¬ 
ration tiled within twenty yoarM and 
l>y appll<*athm for renewal of char¬ 
ter filed within live yearH after ex- 
rnratlon of extended charter sub- 
iJtantially eompUed with Htatutos.— 
State ex rel. Mowers v. Oden, 28 'So. 
3d 531), 318 Ala. 39. 
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64. TT.S.- State of Teun, by Woi 
fiMiharaer, ex rel. Ateliley v. n’uy 
lor, UA.Tenn., 169 h\3<l 636. 
in.- -People V. While (Undo IjeaKU- 
of Arnerleii, 97 N W.3d 81 1, 408 111 
664 lN*oph‘ ex nd Uur.heM v. Uni 
vi'raal Heivh*o A.M!fn, 7 N.W.2d 31fi 
366 HI. 543. 

Mumh.- -Delaney v. <lrand Ijodge A 
O. IT. W*. of MaMMiiehuitettM, 138 N 
W 018, 311 MiniM. ri.'iil, 

Mhdu- Himdc v. t'oniraet iMirehiiNt 
Dorp., 43 N.W.3d 768, 327 Mich 
636. 

Mo. State ex Inf. MeKtttrick v 
Amerhaui Polony In?;. (V, 80 S.W 
3d 876, 3.16 Mo 496. 

Ohio. State <‘< rel, P<»wer.M v, Papi 
till Wndownwnt <S»,, 19(» N.M, 643 
139 Ohio St. 661, niipeal dtmnliiaec 
(Capital Wndovvmetil t*o. v. State 
of Ohio ex rel. Hovven, 66 S.Ot 
174. 396 U.S. 546, 80 D.Wd. 387, 
VVaah. Slate ex nd, Troy v, Dum- 
bermen'a >Ottnl(S 08 i*.3d 812, i8( 
WiiMh 381. 

61 O.J. p 332 note 97. 

Contravonttoa. of yuhUo policy 
rn.Munnee of writ of <iuo warrant! 
doeH not der»end on wind her corpo 
ra.tU»n eontravenea putdie policy, bui 
wlndher lt« acta come within pro 
hihltloa of <iuo warranto atatuti 
prtivUIlug for huiuiuu'e of writ whei 
corporation e\ereiMc*»» puwera tmi 
conferretl hy Inwe P«*oi»le v* Whlti 
(^lr<de Ueague of Amt»rU*u, 97 N.W.3t 
Mil, 4U8 ill. 604, 

Bxcrolsittfir frauohiAo in oontrarca* 
tioa of law 

A corporation whhdi rtxea a rate 
of freight per hundn'd pounda foi 
carrying petroleum oil in tank cnr> 
wdihdi In auhatantlally lower than lU 
ratrt for tranfiporUmt in harrelH tr 
carh)ad l«t« exendncN *% franchise 
privilege, or rli;ht, in contriiventlor 
of law,'* within tim mefLultiK of c 
ntatuta which authorlKcn an aetlor 
of quo warranto to bo brought 
agalnat a corporation under there 
olroumatancm- -State v. Cincinnati, 
etc., It. Co„ 23 N.W. 02H, 47 Uhlo 5t 
130, 7 L.It,A, 312. 

Bepaol of atainte 

i'rovlaion of Quo Warranto Act 
con**ertu*d In part with curporato ox- 
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user or nonuscr of its charter or franchises,or 
Its violation of a statute.®® Quo warranto proceed¬ 
ings lie against a private corporation for violation 
of the criminal laws of the state.®7 The proceedings 
will lie for one clear inexcusable violation of the 
criminal laws of the state and persistent and repeat¬ 
ed violations arc not required.®® 

The general rule, discussed supia § 6, that, in 
the absence of a statute providing otherwise, quo 
warranto proceedings lie only to redress a public 
grievance, applies to quo warranto proceedings 
against a private corporation.®® 

Municipal franchise. Except in some jurisdic¬ 
tions,*^® the fact that the grant, consent, franchise. 


§ 14 

or license involved is one to use the streets of a city 
does not prevent the employment of quo warranto 
proceedings against a corporation. 

Foreign corporation. Quo warranto proceedings 
are proper to oust a foreign corporation on the 
ground that it is exercising its franchises within the 
state in contravention or without authority of law,*^^ 
but a state cannot, by quo warranto, inquire whether 
a foreign de facto corporation has a legal existence, 
since that question is determinable only by the state 
under whose laws the corporation claims to be or¬ 
ganized.*^® 

Fraud or had faith. Quo warranto is an appro¬ 
priate remedy where fraud has been practiced in 


ercjse of powers unlawfully con- 
terred was not superseded or im¬ 
pliedly repealed by sections of Busi¬ 
ness Corpozation Act providing- for 
involuntary dissolution and receiv¬ 
ership of corporations by informa¬ 
tions in equity.—^People, by Keiner, 
V United Medical Service, 200 NEL 
157, 362 Ill. 412, 103 A LR. 1229 

65. US—State of Tonn, by Wol- 
fenbaiger, ex rel AUhley v Tay¬ 
lor, CATenn, 1«0 F 2d 626. 

Kan—State cx rel Mit<‘holl v. Sage 
Stores Co, 141 P 2d 655, 157 Kan 
404, relUMiing denied 143 P 2d 662, 
167 Kan. 622. niUrmod 66 S Ct. 9, 
323 US 32, 89 IjRd 25. 

Mich—^Black V Contract Ihirchase 
Corp. 42 T7.*W2d 768, 337 Mich. 
636 

Mo—State ex inf McKiltri<*k v, 
Murphy. 148 eW2d 627. 347 Mo. 
484. 

Pa—Commonwealth v, Cameron 
County Bank, 167 A. 686, 305 Pa. 
499—Commonwealth v TT. S. An¬ 
nuity Soe, 164 A. 24, 303 Pa 19— 
Commonwealth v United Republi¬ 
can Club of Rtdley Tp„ Com Pi., 
33 Del Co 200. 

61 C J p 322 note 98 

66. Kan—State ex rel. Mitchell v. 
Sage Stores Co, 141 P2d 665, 157 
Kan >404, rehearing denied 143 P. 
2d 652, 157 Kan 622, amrmed 65 
sot. 9, 323 US. 32, 89 L.Kd 26. 

61 O.J p 822 note 99. 

Sunday laws 

Quo warranto is available to pre¬ 
vent violations of Sunday laws by 
private corporations —C o m m o n - 

wealth V Philadelphia American 
Baseball Club. 138 A 497, 290 Pa. 
136, 63 AliR. 1027—Commonwealth 
V. Sesqul-Centennlal Exhibition 
Assoc., 8 Pa.Dlst &Co. 77 
Violation of one and oompUanoe 
with another statute 
Motor yehicle Title Act, providing 
that violations of requirements that 
amount of dnance charge and 
amount of insurance charge must be 
set forth separately in statement to 


buviTs of automobile shall consti¬ 
tute misdemeanors, punishalde as 
such, and authorizing revocation of 
licenses thereunder by secietaiy of 
state tor good cause shown, makes 
no provision for quo warranto re¬ 
lief by atloTiicv to oust dealer from 
exercise of privileges affoidod by his 
license, where theio is full compli¬ 
ance with requirements of Motor Ve¬ 
hicle Retail Installmenl Sales Act — 
Black V Shaw, 42 KW2d 774, 327 
Mich 648. 

67. Mo—State, on Inf. of McKit- 
irick, V American Ins Co, 140 S 
W2d 36, 346 Mo 269, 

Criminal prosecution as bar to rem¬ 
edy see infra § 15. 

68. Mo,—State, on Inf. of McICit- 
triek, V Amciican Ins. Co., 140 
SW.2d 36, 346 Mo 269. 

69. Iowa—State ex rel. Maley v. 
Civic Action Committee, 28 K’W',2d 
467, 238 Iowa 851. 

arievanoe as private or public 
%VTiore the statute forbids the in¬ 
creasing of rates except with the 
approval of the superintendent of in¬ 
surance, oollection of increased rate 
by numerous jflre insurance compa¬ 
nies pursuant to void court order 
impounding rate increase after su¬ 
perintendent of insurance had denied 
increase concerned public Interest so 
that attorney general could insti¬ 
tute quo warranto proceedings to 
prevent collection —State ex inf. 
McKittrlck V American Colony Ins 
Co, 80 SW 2d 876, 836 Mo 406. 

70. Mich.—^People v. Pt- Wayne, 
Ota, R. Co, 62 iN-W 1010, 92 Mich. 
622, 16 LR.A. 762—People v De¬ 
troit Mut. Gaslight Co, 88 Mich. 
164. 

71- Pa.—^Borough of Midland v. 
•Steubenville, Bast Liverpool & 
Beaver Valley Traction Co*, 160 
A. 300, 800 Pa 134 
61 CJ P 822 note 2, 

After expiration of muniotpal 
franoh^se quo warranto will lie to 
oust corporation from usinjg city 
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streets and to compel removal of 
equipment—State ex Inf McKittrlck 
ex rel City of California v Missouri 
Utilities Co, 96 SW2d G07, 339 Mo. 
385, 106 AL.R 1169—State ex inf 
McKittrick ex rel Citv of Lebanon 
V Missouri Standard Tel Co., 86 S 
W2d 613, 337 Mo, G43. 

72. Fla—Corpus Juris cited in 
State ex rel Landis v S H Kress 
<Sr Co, 156 So *823, 830. 116 Fla. 
189 

Mich—^Attorney Genoial v. A. Booth, 
etc, Co, 106 N.W 868, 143 Mich. 
89 

Mo—State on Inf. of Tnvlor v, 
American Ins. Co, 200 S W 2d 1, 
356 Mo. 1063—State, on Inf of Mc- 
Kittxick, V American Ins. Co, 140 
SW2d 36, 346 Mo. 269. 

Neb—State v Beck Finance Corpo¬ 
ration, 226 NW 49, 111 Nob. 382 
—State v Central Purchasing Co, 
225 NW *46, 118 Neb 383—State 
V Bneton Mfg Co, 205 NW. 246, 
113 Neb 781, 41 A L R 992, modi¬ 
fied on other grounds 207 N.W. 
661, 111 Neb 341, 44 A.L R 1172. 
Pa,—Commonwealth ox rel. Schna- 
der V Fidelity Land Value Asaur. 
Co., 1C7 A. 300, 3X2 Po- 426. 

14a C.J. p 1293 note 64. 

Proceeding to test validity of license 
The proper remedy to test the 
validity of a license issued to a 
foreign corporation is quo warranto, 
brought directly against the corpo¬ 
ration, and not mandamus to compel 
the licensing ofilcial to revoke the li¬ 
cense—State V. Gearhart, 135 N.El 
G06, 104 Ohio St 422. * 

Pact that superintendent of in¬ 
surance has exclusive control of all 
matters of Insurance rates would 
not preclude maintenance of quo 
warranto proceedings bi^ed on mis¬ 
conduct of foreign insurance compa/< 
mos in securing approval of pro¬ 
posed rates.—Sti^te, on Inf. of Mc- 
Klttrick, y, .^erioan Ins. Co., 140 
S.W,2d 88, 346 Mo, 289. 
ys. Ill.—Hudson V. Green Hill Semi- 
' nary Oorp., 118 HI. 018. 
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organizing’, or in ol)Laining the charter of, a corpo¬ 
ration,^4 or where the corporate franchise has been 
used for the purpose of defrauding the public,*^5 or 
there has been a misrepresentation of facts in re¬ 
ports to the secretary of state On the other 
hand, mere lack of good failh is not ground for 
oiiskT,77 and the facts in a particular c,isc may 
not be sufllcienl to coiiNlilutc fraucl7^ Quo wai- 
ranto will not lie ro ascertain whether a coii>oration 
intends in good faith to carry out the express pur¬ 
pose of Its organization.'^^ 

Property and iaxaiion matters. The state may 
contest the claim of a corporation to use state 
lan<Ls;**<> and if the corporation’s ownership of its 
property is limited to the time of its exi.stence, it.s 
charter providing that thereafter the property shall 
be the property of a city, quo warranto to enforce 
such forfeiture may be sustained but, except on 
such grounds, and unless otherwise provided by stat¬ 
ute,®^ it will not be divested of its pro^ierty, al¬ 
though it is ousted of the right to exercise its fran¬ 
chises and if it takes and uses for a private pur¬ 
pose the land of a private person, it cannot be ousted 
from possession of the land hy quo warranto.^*^ 

There is no authority to maintain (pio warranto 
proceedings against a corporation because of its 


failure to pay a tax assessed and charged against 
it.85 Some statutes relating to quo warranto pio- 
ccedings do not authorize such a proceeding to ob¬ 
tain a judgment withdrawing from a corporation’s 
property the iminunity from taxation conferred by 
statute.^® 

§ 15. Existence and Adequacy of Other Rem¬ 
edies 

Quo wairnnto proceedings ordinarily will not lie 
where there exists another adequate remedy at law or 
In equity. 

As a general rule, quo warranto will not lie if 
another adequate remedy exists at law or in equity.***'^ 
The rule is applicable only in cases wherein the 
redress of the relator’s pn\Mte injury is the main 
object and the fact tlnit the lelator, or other in¬ 
dividuals aggrieved, can seek their reiiieily in an¬ 
other maimer is no bar to proceedings hy the state 
or its ofilcers.^S Resort to quo warranto proceed¬ 
ings is not precluded by the existence of another 
remedy where it cannot he said that the other lem- 
edy IS complete and adequale.^t) 

Adminisltativc remedies. Quo warranto will not 
lie where plaiiitilT has failed to avail himself of 
administrative remedies,provided the toniedy is 
adeipuite.'^^ 


74. Ala--State v. (MtlKenH* Ididit, 
do., 5fl So. n:l Ain. 

61 C.J. p »22 nolo G. 

78. Ala.—Stanford v. Norwood 
Transp, Co.. 06 So. 820, 10 Ain. 
App. 173. 

78. Mo,—Slate v. Anierlenn Can Co., 
4 S.W.Od 448, 310 Mo. 450, 

77. Mo.—Wtato V. Anierlenn Can 
Co., supra. 

61 C.jr. P 322 note 9. 

78- Mo.—State V. Bray, 20 S.W.2d 
60. 323 Mo. 602. 

79. Nob,—State ox rel. Johnson v. 
OonsumerH Vubllo lN)wer inst,, tO 
N.W.2d 784, 143 Neh. 763, 162 

480. 

80. Ohio.—State v, IMttHhurir, ote., 
R Co., 41 N.E. 206, 63 Ohio St 
189. 

Canal laadla 

Ohio.—Stain V. Miami OonHcrvancy 
J)tHt., X80 N.M, 803, 326 Ohio St 
201. 

81. MiHH,—State V. Waehinffton 

Steam Klre Co., 24 So. 877, 70 
Ulim. 449 

88. Corporate ownership In exoeee 
of five hwdred acres 

TJ.S.—I’oopio of I^uerto Ul<‘o v. Hu¬ 
bert Uermandoii, Xnr., C.{\A.rPuer¬ 
to Hlco, 00 S.Ct 000, 300 US. 643, 
84 L.ldd, 910, 

83. Ohio.—State v. Xdttsburtfh, etc., 


U, Vn., 33 NT.W. 1061, 60 Ohio St. 
239. 

04. <)hlo.--Stnto V. IdtlHburnh, ote., 
H, Co.. Hupnu 

86. Pa.- Tu re Oontlni'ulal It <h)., 30 
ra,Co. 460. 

86 . T(*x. —Inteimitlonnl, ete„ It Co, 

V. Slate, 12 S,W, 086, 76 Tex. 360, 

87. Fbi,--State ex nd, (JlbbM v. 
inoodworth, 184 So. 1, 134 b'bu 
309 -'Slat« V. iHival County, 141 
So, 173, 106 hlfi, 174. 

?nHey v. MelOlroath, 109 S.K, 
342, 177 <3a. 36. 

Kan.- State ex nd. lUM*k v. Hoaril of 
ConnniMHbmerH of Allen County, 
67 l*.2d 460, 143 Kiin. 898. 

Minn.' -State ex r«l HurnquiMt v, 
VlllaKo of North l>(do, 0 N.W.2d 
468, 213 Minn. 207* •DetmlHlotm v. 
I>uvl«, 220 N.W. 363, 179 Minn. 
373, 

Neb.—Corpus Jtttie cited in State 
ex reb Johnaon v. CouMumern I»ub- 
Ho I>ower Bint, 10 N.VV.2d 784, 
790, 143 Neb. 763, 152 A.B.U. 480, 
Ohio.—State ox rol. Shrlvor v, 
liayoe, 70 N.ia.2d 809, 148 Ohio St 
681. 

Okl.—City of Tulna v. Dlatrlot Court 
of Tulna County, 61 l>.2d 611, 174 
Okl, 470, 

61 a.J. p 323 note 18. 

Where appropriate remedy i« by 
mandamne writ of quo ’warranto 'wiU 
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not be entertained,.-Cerninonwealth 
V. Illume, 101 A, nni, 30Y Pa. 4tl0. 

88. Mimt. State v, Martin, 210 
032, 08 Mont. 392. 

61 C.J. V 323 note 20* 

88. III.* People, by Kerner v. Pnit- 
ml Medieal Serviers 200 N.K. 167, 
302 XU. 442, 103 A.L.U. 1220, 

Ohio, --State ex rel, Kirk v. Wheat- 
ley, 12 N.M.2<i 491, 133 Ohio St 
104. 

Tex.' Corpug Jurlt cited in State <»x 
rel. Walker v. City <*f tllatlewaler, 
<Jlv.App., 139 S,W.2d 2K3, 287. 
6I1O.J. P 323 note 21, 

90. Ill,- -People ex rel, Mlehnjlow- 
akl V. Taniuediiik, 46 N.W.2d 984, 
317 III.App. 380. 

Primary Jurmdletlon of, and exhaua- 
tlou of reinedten before publle nd- 
mlnbdratlve aaenelen, Konerally 
«ee IMihlle Ailmlnlatrafiva Itodlea 
ami IToetMlure 69 40 iO. 

Bemody within private organisation 
Where it appeared that plainliff 
had a remedy within elmreh onpiid* 
asation by appeal to quentlou pro- 
oeedlnKM of pariah meetlrnr at whieh 
dufondant wtui elected ohler and did 
not avail himtxdf of rmeh remedyi 
plaintiff could not brlnp, quo war¬ 
ranto proeeedinir to determine Ue- 
fendnnPa rlirht to exereiae the of- 
lice of elder.-'- ivople ex rel. ,MI<‘haJ- 
lowakt V. Tanaaehuk, nupro, 

91. Arlx.'-4,3areia v. SodiUo, 218 I*. 
2d 721, 70 Arix, 102. 
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Criminal prosecution. It is no bar to quo war¬ 
ranto against a corporation for misusing its powers 
or franchises that the acts constituting such misuser 
have rendered it or its officers criminally liable 
A statute providins for a criminal prosecution does 
not bar quo warranto proceedings where such stat¬ 
ute does not afford an adequate remedy.^^ 

Remedy provided in franchise or contract does not 
exclude quo warranto, or proceedings in the nature 
thereof, by the state or a municipality 

Statutory remedy The general rule that quo war¬ 
ranto does not lie if another adequate remedy ex¬ 
ists may be applicable where another adequate rem¬ 
edy is provided by statute,at least where the stat¬ 
ute providing the remedy clearly manifests an in¬ 
tent to supersede the remedy of quo warranto 
but unless an intention to the contrary clearly ap¬ 
pears, the statutory remedy will be considered cum¬ 
ulative rather than cxclusive.^'^ Quo warranto 
proceedings are not precluded where the issue in¬ 
volved may not be tried in the statutory procecd- 
ing.^8 A statute providing a remedy in favor of 
municipalities for the enforcement of the municipal 


§ 15 

franchise contracts of public service corporations is 
no bar to quo warranto by the state,and a statute 
providing a remedy by appeal or writ of error to 
review a final order of a court in a proceeding to 
organize a drainage district does not prevent an at¬ 
tack on the order in quo warranto proceedings where 
the order was entered at a time when the court was 
without jurisdiction.1 

Repeal of charter. The right reserved by the leg¬ 
islature to repeal a charter which it has granted 
does not impair the right to proceed by quo warranto 
in case the legislature does not exercise its power ^ 

Impeachment. It has been held that officers sub¬ 
ject to impeachment under constitutional provisions 
cannot be removed from office by quo warranto.^ 
However, it has also been held that the power to im¬ 
peach executive officers, vested in the legislature, 
does not aflect the jurisdiction of the supreme court 
to try the right to office, since such right to an 
office IS a proper matter of judicial cognizance, and 
impeachment is not a remedy equivalent to, or in¬ 
tended to take the place of, quo warranto ^ 


92. Mo—'State of Inf of Taylor v. 
American Ins Co, 200 S W 2d 1, 
355 Mo 1053*—State, on Inf of 
McOECittrlclc, v Amorican Ins Co., 
140 S\V2d 36, 340 Mo 269. 

Pa —Commonwealth v United Re¬ 
publican Club of Ridley Tp, Com 
PI, 33 Del Co 200—Commonwealth 
V United Republican Club of Rid¬ 
ley Tp, Com.Pl, 32 Del Co 646, 

51 C J P 323 note 22. 

93. Ill—People, by Kerner, v. Unit¬ 
ed Medical Service, 200 NB3 167, 
362 Ill. 442, 103 ALR 1220 

94L Ala—Hutaw Ice, etc, Co. v. 
Eutaw, 79 So 609, 202 Ala. 143 

Ohio—State v. Columbus, etc., Elec¬ 
tric Co., 136 N.B 297, 104 Ohio St, 
120 . 

95. Ark—Barber v. Barker, 192 S 
W2d 353, 209 Ark 704. 

Fla—State v Duval County, 141 So. 
173, 106 Fla 174 

Ohio —State ex rol. 'Shrlver v. Hayes, 
76 NE2d 869, 148 Ohio St 681— 
Heffner v. State ox rel Johnson, 
1 NB2d 146, 131 Ohio St. 13 

Pa—Commonwealth ex rel v. Zug, 
43 PaDist &Co 402 

Tcnn —State ex rel Thurman v. 
Scott, 195 SW.2d 617, 184 Tenn. 
76. 

61 C.J. p 323 note 26. 

96. Ga—^Alexander v Ryan, 43 S. 
E2d 654, 202 Ga. 678. 

Miss—^Warren v. State, 141 So 901, 
163 Miss 317, 

H.M.—Orchard v. Board of Commis¬ 
sioners of Sierra County, 76 P.2d 


41, 42 NM 172—iState ex rel 

Abercrombie v. District Court of 
Fourth Judicial Di.st, etc, 24 P 2d 
265, 37 NM 407 

Okl—State ox rol TCinpr v Payton, 
41 r2d 61, 170 Okl 466 

Tonn—State ox rel. Thurman v 
Scott, 195 SW2d 617, 184 Tenn 
76 

61 C J p 323 note 27. 

Remedy prescribed by constitiitloii 

Ky —Commonwealth ex rel Attor¬ 
ney General v Howard, 180 S.W. 
2d 416, 297 Ky. 488 

97. Ala—Walker v. Junior, 24 So. 
2d 431, 247 Ala 342—State ex rel 
Highsmith V Brown Service 
Funeral Co, 182 So 18, 236 Ala 
249 

Ark—Corpus Juris cited lu State ex 
rol Robinson v Jones, 108 S.W 
2d 901, 003, 194 Ark 446 

Cal—City of Oakland v. Key iSys- 
tem, 149 P 2d 196, 64 Cal App.2d 
427 

Pla—State ex rol Watkins v Fer¬ 
nandez, 143 So 638, 106 Fla. 779, 
86 ALR 240, followed in State 
ex rel Jones v Fernandez, 143 So 
042, 107 Fla. 849, and State ex rel 
Gillespie V. Mobley, 144 So 840. 

III.—Nosladek v Kanka, 173 NE 94, 
341 Ill 180. 

Ind—Brown v State ex rol. Stack, 
84 NB.2d 883, 227 Ind. 183—State 
ex rel Watson v. Pigg, 46 NE2d 
232, 221 Ind. 23—State ex rel 

Nicely V. Wildey, 197 NB. 844, 209 
Ind. 1, 


Mo —State ex mf McKittrick v. Wy- 
more, 119 SW2d 941, 343 Mo 98, 
119 AL.R 710—State ox inf, Mc- 
Klttriok V American Colony Ins 
Co., 80 SW2d 876, 336 Mo 406. 

NC—SwaiinRon v Poplin, 101 SB 
740, 211 N.C 700 

N.D—State ex rol Sathre v Quick- 
stad, 208 N.W 683, 00 N.D 689, 
107 ADR 202 

Tex —State ex rol. La Crosse v 
Avenll, Civ.App, 110 S.W 2d 1173, 
error refused—State v Johnson, 
Civ.App, 62 SW2d 110, eiror dis¬ 
missed 

61 C.J. p 323 note 28 

98. Ohio.—^Heffner v State ex rel. 
Johnson, 1 N.E2d 146, 131 Ohio 
St 13 

Pa—Commonwealth v Owen, 39 Pa. 
Dist & Co. 169, 54 York LegRec 
69 

99. Ala—State v Birmingham Wa¬ 
ter Works Co, 64 So 23, 185 Ala 
388, AmiCaslOlOB 166. 

1. Ill —^People V Dorst, 106 N.E. 
936. 266 Ill 364 

2. Miss—Grand Gulf R., etc, Co v 
State, 18 Miss 428. 

Pa.—Commonwealth v Cameron 
County Bank, 157 A. 586, 305 Pa 
499. 

3. Ala—State v. Owens, 117 So 
298, 217 Ala. 608 

Impeachment of officers generally 
see Officers § 68. 

4. Fla —State v. Gleason, 12 Fla. 
190. 
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§16. Practice and Procedure Generally 

The pi'ctclico nncl (3rocedure belonging to the com- 
initii.law iurnmiatlon in the nature of quo warranto have 
been adopted by some states as part of the common 
law. 

The piacLico and procedure bolont^ing to the coni- 
niou-hiw mfonnalion m the natuie of quo waridiito 
have been adoi)tcd by some states as part of the 
common law/' Various code or statutory ])iovisions 
have i)rescnbc‘d or regulated the i)rocediirc in quo 
warranto proceedings** and some of these jirovisious 
are exclusive of the common law/ Imt in some ju- 
lisdiclions the procedure is governed liy the com¬ 
mon law as modified hy sUitulo ^ In a luunher of 
jurisdictions, such as those wdietein then‘ are slat- 
ut(‘S abolishing the writ of (pio warranto, and an in¬ 
formation in the nature thereof, and suhsliliiting a 
civil action therefor, the action is governed hy the 
same rules of practice and procedure as other ac¬ 
tions/ 

§ 17, Conditions Precedent in General 

Cpnviction In a enminni prti$ocutIon, or Jud'jnicnt of 
forfeiture, Is not a condition procodent to quo wananfco 
for forfeiture of an office where the officer's nilucoiufuci; 
Ipso facto works a forfeiture of office. 

Where an ofliceris misconduct ipso facto woiks a 
forfeiture of oflice, conviction in a criminal piose- 


cution^® or judgment of foi foiluie’*^ is not a condi¬ 
tion precedent to (pio warranto foi lorfmtuie of an 
ofilce, hut conviction in a criminal pioseculnm is 
a condition procodiMit where, under constitutional 
or statutory provisions, the foi Uuiure of an oliice 
is depciidciU on conviction.*- It seems that a judg¬ 
ment denying the right of a person to an ollice is an 
obstacle winch would have to ho leinovi'd before a 
quo wan .into action could ho maintained by such 
person to tiy title to the ofiice.!** 

Matters liehl not to be comlitions precedent to a 
(pio wairanto proceeding to try title to an oflice in¬ 
clude a judicial declaration of a vacancy in the 
oHice,^'* the service of a notice of nMiioval fiom the 
oflice/^ the issuance of a coinmission to the onicc 
hy the governor,*** the making of an objection be¬ 
fore election ofiicials to the counting of ballots, 
the securing of a recount of ballots by mand«inms 
pniceedings,*^ and compliance by claimant wntb the 
formal requirements for inductifui into the ollice/** 
such as the taking, or offering to lake, an oath of 
ollice/** IVesiuilalion to school olncials of the 
(juestion of the validity of the acts iif a school dis¬ 
trict in exercising taxing power over territory be¬ 
yond its boundaries is not a condition precedent to 
maintenance of (pto warranto proceedings to deter¬ 
mine such (luestion/l 


5. Dol,—llroeUa v. Hlnto, 79 A., 790, 
2C Dol. 1, 51 I.H,A.,N,H.. 1120, Ann. 
OaH.l9l5^ U'la, 

6. Oa—SUato V. ColT, (56 So. -tSl, 126 
La 226. 

61 ax p 324 noto 36 fal, 

7^ Ala.—Baxter v. State ox rol, 

Metoalf, 0 So.ad 110, 242 Ala. 120. 
Wanh —-HLato ox rcL (Jarlcr v. Su- 
pc^rlor <'ourt for Klnff County, 132 
i\8d 843. 18 Wa«h,2d 130. 

61 C.J. p 324 note 37. 

C. M Inn.--St at 0 ex rel. RurnqulHt 

V. Villniro of North Polo. 6 N.W. 
2(1 468, 212 Minn. 207—Scott v. 
lU)V(‘r, 130 NW. 74, 639, 118 Minn. 
462. 

r^onoonttou hr attorney fireneraa er 
iftaio's .attiiruoy 

A in quo warranto 

by I hr attorney Koni^ral 
or nttoriKty la na it wn.8 ai 

oounnon Ia\»\ liouvin v. City of 

Hhawnc‘oto\vii, 38 N.H.2d 2, 378 III. 
280. 

d« ICnn.-'Stata v. Ifarper, 116 V, 
1169, 94 Knn, 478, Ann.<'aH.1017Ii 
484. 

61 O.J. P 324 noto 40. 

Civil form of prooodure 
Under the quo Wuiranto Act the 


r»ro<*o<luro in <iuo warranto cnfioa lm« 
eea?^(sl to ho orlminal In form? It 
Ih govornoii hy tho invU Prni'th»o 
Act aiul in civil in f(»r!n, Pooplo 
rol. Kay v. Lovvistowu t’oniniunlty 
irir.h Sidiool OIhL No. 211, 67 N.W. 
2d 486, 2H8 III. 78, 

10. III.- Poopio ox rol. Hyatt v. TIo- 
jyan, 267 in.App. 206. 

Mo.-.State ox Inf, MiKItUMoU v. 
Wymoro, 119 «.W.2d 9JI, 3I.*J Mo. 
98, 119 A.L.U. 710, u\oin»llmr 

Stato V. Doarlng, 162 S.W, 618, 263 
Mo. C04. 

61 ax p 324 note 46. 

U, Mo<—State ox Inf. MolCIllrlok 

V. Wymoro, 119 S.W.2a 941, 343 
Mo. 08, J19 A.L.H. 710, ovorniliuK 
State V. Doarlnir, 102 S.W. 018, 
263 Mo. 004. 

19. til.—People ox rol. Ilyalt v. flo- 
Kan, 267 Ill.App. 20G. 

Slate ox rol, Oof>d v. Conklin, 
266 N.W. 926. 127 Nob. 417. 
l»n,—(\nnmnnwealth v, PooploH, 40 
Prt,l>lHt 6iOo. 680, 30 Uel.Co. 210. 

13. N.y.—Almll V. liuntor, 307 N.Y. 
S. 203, 2U App.r)iv. 467, ammod 
148 N.W. 766, 340 N.T. 703. 

14, I lid. WoliH V. Stale, 94 N.30, 
;! 21 , 176 lud. 380, Atm.tluH.1913C 
80, 


X>eolaratlon hy hoard 
The pnia(‘c'Ulinir attorney had 
rh.ht to iniUilulM (pio VMiri'anto pro- 
(’«H‘dinKM nr.alimt (♦ount v comnilaolon- 
i‘r on around of noidiilon of Ju<hf- 
niont anuitud eoionne donor for 
hrt*ach of hlu ollloiai bond, without 
llrtd mihmUtlnr. the nuittor to hoard 
of oouuty oimimiMhiiuior.M for a dorln- 
ratlon of viu-aney lu otllco. Mf/Uo ox 
rid. AuHtln v, Su|H*ru»r <V»urt for 
Whatcom llimnty, JU«» P.2d 1077, 6 
Wanh.»d 61. 

16f Mich, •«Attorr»‘y tji n«*ral v. Vnr- 
«tdl, 68 N.W. iJlUi, MU Mich. :iKl, 

16* <la.—OvMMdon v. Handy, 163 H. 

W. 620, 170 <Ja. 662. 

17. NXl,' Unrdradcr v. Lawrcnc*o, 
VM) S.W. 3fi, 190 N.t\ 441. 

38. Wla. State ex nd, t’lnrk v. 
Klln>?en«mlth, 163 So. 701, U’i Wla. 
297. 

19» N.O. »'( mhornc v. Town of Cau- 
Um, 13 S.W.2d 266. 210 N.H. 139. 

80. Ck>lo.-’Corpu8 «raris cited in 
People cx ml, nick v. Momco, 167 
P.2d 049. 960. 114 Oolo. 461, 

61 CX p 321 note 44, 

81. Tex.—MoLood Independent 
School Diet. V, Kildare Jntlapond- 
ent School Diet., Olv.App., 167 8. 

W.2d 181, error refuneO, 
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§§ 17-18 


QVO WARRANTO 


Secunty for costs. In accordance with statutory 
provisions, the giving of sccunty for costs is a 
condition precedent to the right to institute quo 
warranto proceedings,22 and, in the absence of an 
order of the judge of the circuit court to institute 
the proceedings without giving sccurit}^, failure to 
give security is jurisdictional and fatal to the pro¬ 
ceedings 

§ 18. Consent of Attorney General or Prose¬ 
cuting Attorney 

The consent of the attorney general or prosecutor 
is ordinarily necessary to the institution of quo warranto 
proceedings, although under exceptional circumstances 


or statutory authori2ation such a proceeding may be 
instituted by a private person without the consent of 
such official. 

Generally speaking, the institution of a quo war¬ 
ranto proceeding or the making of an application for 
leave of court to institute it, is a matter within the 
discretion of the attorney general or prosecuting at¬ 
torney,2^ and, in the absence of a statute providing 
otherwise,25 the proceeding cannot be instituted or 
maintained without his consent.26 Tn a case which 
is of purely public interest and docs not involve any 
private or individual right or grievance the forego¬ 
ing rules have been held to obtain to their full ex¬ 
tent,27 and the discretion of the attorney general or 


22. Ala—^Dirmingrham Bar Ass’n v 
Phillips & Marsh, 196 So 725, 229 
Ala, 060—Ex parte Talley, 192 So 
271, 238 Ala 527. 

XnSTLfflcleiLt axaoruit 

(1) In guo warranto proceeding, 
trial court committed error by forc¬ 
ing respondent to a hearing on the 
merits of the suit where a penally 
bond filed by relators was insufll- 
cient under statute governing quo 
warranto proceedings—^Bx parte 
Talley, supra 

(2) Where an Instrument filed as 
security for costs on bringing of quo 
warranto proceeding was defective 
because it was for an insufficient 
amount and signed only by relators, 
trial court did not abuse Its discre¬ 
tion in permitting a good and suf¬ 
ficient security to be filed and ap¬ 
proved on hearing of motion to 
quash the summons where relators 
were acting in good faith —"Ex parte 
Talley, supra. 

Sisrnatnre 

An Instrument filed as security 
for costa in quo warranto proceed¬ 
ing which was signed only by par¬ 
ties to action was not the “security" 
required by statute to be given, 
since obligors were only those al¬ 
ready bound for costs as parties.— 
Ex parte Talley, supra. 

23. Ala.—Wenzel v. State ex rel. 
Powell, 3 Sq2d 26, 241 Ala. 406. 

€9ouxLty court 

The authority to order the insti¬ 
tution of quo warranto proceedings 
without security for costs to re¬ 
strain defendant from treating dis¬ 
eases by chiropraotics without a cer¬ 
tificate of qualification was held not 
conferred on the judge of a particu¬ 
lar county court—^Wenzel v. State 
ex rel. Powell, supra. 

24. Fla.—^Farrington v. Flood, 40 
So 2d 462. 

Kan—State ex rel. Mitchell v. Sage 
Stores Co, 143 P2d 652, 157 Kan. 
622, affirmed 66 S Ct. 9, 828 U.S 
82, 89 I/Ed. 26. 

Mo.—State ex rel Smith v, Gardner, 
204 S.W 2d 819. 


Or —Corpus JtiTis quoted in Stdte,' 
hv Hagglund, ex rel Seciir>lv S-iv- 
nig.s & Tiu&t Co V School Dist 
No 9 of Tillamook County, 31 P 
2d 761, 753, 148 Or. 273. 

Pa—In ro “We the People” Bxnenfie 
Account, Quar Sess, 30 Del Co. 

570—Commonwealth v Peoples, j 
Com PI, 30 Del Co 80. ! 

61 CJ, p 324 note 40 
NocoHSity of leave of court see in- 
fia § 20 

Statute held dlreotory 

Statute investing prosecuting at¬ 
torney with authority to institute 
quo warranto proceedings is direc¬ 
tory and not mandatory.—State ox 
rel. Prophy v Crawford, 190 N.E 
221, 127 Ohio St 680. 

26. Mnmolpallty 

Under some statutes a municipal¬ 
ity may maintain quo warranto pro¬ 
ceedings in its own name to test the 
title to office of an alleged usurper, 
where the attorney general has re- 
fu.sed to act—‘State ex rel City of 
St Petersburg v, Noel, 164 So, 214, 
114 Fla. 3 76. 

TTnder statutes permlttliig claim- 
auts to office to bring quo warranto 
where the attorney general falls or 
refuses to act, persons not claiming 
olfico may not do so—State ex rel. 
Wurn V Kasserman, 179 So. 410, 131 
Fla 234, followed in State ex rel. 
Harris v. King, 183 So 926, 134 Fla. 
58, €und State ex rel. Vaughn v. Beall, 
183 iSo. 924, 134 Fla. 69 

26. Fla—State ex rel. City of St. 
Petersburg v. Noel, 164 So. 214, 
114 Fla. 176, 

Ky.—Corpus Juris cited in, Hermann 
V. Morlidge, 188 S.W 2d 807, 809, 
298 Ky. 632, 

Mich—Marian v. Beard, 242 NW. 

8S0, 259 Mich. 183* 

Minn.—State ex rei. Christianson v. 
Johnson, 276 N.W. 684, 201 Minn. 
219. 

Or.—Corpus Juris quoted In State, 
by Ilagglund, ex rel. Secunty Sav¬ 
ings & Trust Co. V. School Dlst 
No. 9 of Tillamook County, 81 P. 
2d 761, 768, 148 Or. 278. 
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Pa—Commonwealth ex rel. Schei- 
mr^r V Franek, 166 A. 878, 311 Pa 
341 

51 C J p 324 note 61. 

Fatal delay 

Delay of more than four months 
after instituting action, in nature 
of quo watranlo, to determine valid¬ 
ity of election before obtaining at¬ 
torney general’s leave to institute 
action was held fatal—Cooper v. 
Criaco, 161 SB 310, 201 NC. 739. 
Eefusal to ixLteorfere 

The judgment of attorney grnoral, 
who refused to institute quo w»ar- 
ranto proceedings or to give his con¬ 
sent thereto to question legality of 
appointment of village recorder by 
village council after court had de¬ 
clared that there was vacancy in 
such office, would not bo interfered 
with by court, whore exceptional 
circumstances were not disclosed to 
Justify such interfersnco.—State ex 
rel. Christianson v. Johnson, 275 N. 
W. 684, 201 Minn. 219 
Time, form, and snffloiency of con¬ 
sent 

(1) Generally.—State v. Huffman, 
MoApp., 348 SW. 985—51 CJ. p 324 
note 61 [c] 

(2) In quo warranto case to have 
school district declared illegal in so 
far as boundaries included relators' 
land, fact that complaint contained 
district attorney’s signature in his 
official capacity sufficiently showed 
that action was brought with his 
consent.—State, by Hagglund, ex rel. 
Security Savings & Trust Co. v- 
School Dist No 9 of Tillamook 
County, 31 P.2d 761, 1-48 Or. 273. 
Second action 

Leave given by attorney general 
to contest election could not avail 
plaintiff in second action within 
year after nonsuit—Cooper v. Cris- 
co, 161 SE. 810, 201 N.a 739. 

27. Or.— Corpus Jiuds quoted tn 
State, by Hagglund, ex, rel, Seeux^ 
ity Savings & Trust Co. v. School 
Dist No. 9 of Tillamook County, 
31 P,2d 151, 763, 148 Or. 278. 

,61 C.J. p 884'note 62. 
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§ 18 

prosecuting attorney has been held to he arbiltarySS 
and uncontrollable,®^ and his refusal to act docs 
not confer on a private person a right to proceed 
On the other hand, it has also been held that m an 
exceptional case the court may in its own discretion 
authorize a private person to proceed notwithstand¬ 
ing the attonicy generaVs refusal to institute pro¬ 
ceedings or consent to their institution by another,®^ 
and that under statute or rule of court the discretion 
of the attorney general is not arbitrary,^2 but that 
on the contrary he is subject to the order of the 
court to flic an information in the nature of quo 
warranto if the couit deems such action in the public 
interest,22 and that on refusal of the attorney gen¬ 
eral to act a private citizen may bring such jiro- 
oeedings whore essential to vindicate the public 
nght.2'^ 

Also, in a case within a statute authorizing the 


attorney general or state's attorney to institute the 
proceeding, or apply for leave of court to institute 
it, at the instajncc of private persons, if private 
rights or grievances arc involved, the consent of the 
officer is essential,2^ but be lias no arbitrary and 
uncontrolled discretion;2the only discretion vested 
in him is to determine whetlier the documents and 
evidence prcscnlcd to him are in pi open b'gal form 
and pnma facie suftlcieut,27 ancl» if they are, it is 
his duty to sign the petition and jiresont it to the 
coiirt.28 Indeed, under some statutes making it the 
mandatory duty of a distiicl attorney to bring suit 
on request, as discussed in Mandamus § 60 f, it is 
incumbent on him to present the cause of action to 
the court in proper form,2t> .ind be has no right to 
raise the question that the petition addressed to him 
does not set forth ultimate facts sunUnenl to warrant 
a judgment of ousler.'^o Under statutes atilhorizitig 


xn,—Tlownn v. Oilv of Shaw- 
noMown. S« N.E 2<l il, a7K Til. 2ft0. 
Or,—Oorpns ewotod In fltulr. 

by lUiKKlund, r<d. iSocnrlly Sav- 
Injya & Trinit v. Hobool 
No. D of Tlllnmoolc Ooiinty, 31 P. 
2d 751, 752, Or 27;^ 

51 0.,7. p 321 not(' 53 
St3n Ky.—Corpua ^Tuvia cited in Xler- 
mann v Morlnbn*, 1H3 H.\V,2d 807, 
809, 208 Ky. G:{2. 

Or—Oorpns Juris quoted In SiO)t(s 
by rraparUmd, ox rol, Si'ourlly Sav- 
lUKW & TruMl <1o, V. Hiluiol Dint, 
No. 9 of Tlllmnodk <\)uuly, 31 1‘. 
2d 751, 753, 1-18 Or. 273, 

Cl C.jr p 32-1 note 51. 

30. Or,-- -Corpus Juris quoted In 
Htate, by JlMiuduml, rol. Soour- 
IIy fl;tvlnr,s & Tninl <V>. v. School 
Dist, No, 9 of Tllljonook County, 
31 l».2d 751, 753, tIS Or 273. 

51 C.J. p 32-1 nolo 55 

31. Minn.—Slat 0 ox n»l. Dnhl v. 

FrodrieWm, 277 N.W. 407, 202 

Minn. 79. 

Necessity that case be exceptional 
The dlstnot court h«.« dtHoretlon- 
nry power to Knint leave to ftlo an 
information in the nature of quo 

warranto at tho instniico of a private 
rolalor who has no interest in the 
matter distinct from that of the gen- 
iUVLl public, notwithstanding tho at- 
tornoy genorars refusal to institute 
or consent to the proceedings, but 
the oa.Me should bo oxcoptlonal and 
one in which it clearly appears that 
tho public interests require It, and. 
whore the case is not exroptlonah 
leave should bo rofusod.—State ex 
rol, Pahl V. rredrlekson, supra. 
CHrant of leave held unauthorised 
Granting of leave to Hie Informa¬ 
tion in tho nature of quo warranto 
to tost an alderman's right to otnee 
for the six months remaining in 
term at time aidonnan was appoint¬ 


ed to till a vaeaney, at insianro of 
one who had no Inlorost distinct 
from that of tho fioneral puhlle, was 
unuuthonzod in view of the brief 
ptTiod of tho term for which aldi^r- 
man was appointed, the Interfenuieo 
with municipal nffatrs posslltly re- 
.sultlng if he v\e!e oustiMi, and, In 
ahsonc ‘0 of showing that publie in¬ 
terest would ho liotter served by <‘u- 
lertaminp. tho pnieoi'dings, notwith¬ 
standing subslautlal defet^t In ap¬ 
pointee's title to the otlloe. --State 
(‘X rel. Dahl v. Fredrlekson, supra. 
fSoraut of leave to town 

Supreune court could grant town 
leave to ills tafonnatlon Cor uni of 
quo warranto to test proprndy of 
proceedlUg to luelude within city 
limits territory helonglng to town, 
over objeetlons of attorney general, 
—State ex rel. Town of Stuntss v. 
City of tThlsholm, 2GG N.W. 089, JOG 
Minn. 285. 

3d. Wash,—State ex rel, Drown v. 

Warnoek, 122 J»,2d 472, 12 Wash. 

2d 478. 

33. Wash,—State ex rol. Drown v. 

VVarno<!k, supra, 

JEBveu though proseoutiug attorney 
might not deem it his duty to nio 
information on showing made hy a 
petltl<mer if a case Is stated which 
convlnncH tho court thal I ho rights 
involved arc of such puhlle mmmmt 
as to nuiko it ossontlal that they ho 
detarminod by the court after full 
trial on tho law and the facts, tht» 
court is ompowerod hy statute to di¬ 
rect prosecuting attorney to fllo an 
information In tho nature of quo 
warranto to determine tlllo to an 
oiUc(».—Htato ox rol. Brown v. War- 
nock, supra. 

34, Towa.—State ex rel. Maley v. 

Oivic Action Oommittoo. 28 N.W. 

2d 407, 238 Iowa 851, 
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Wis—State I'X rel. Martin v. lokern, 
280 N.W. .393, 228 Wls. 845 

35* Or - Corpus Juris quoted lu 
Hlate, hy Ilagplund, ex ref. Secur¬ 
ity Wavlnns ^ Trust t^o v. ,*tnho<»| 
Disl. No. 9 of Tlllatuook C'otiwfcy, 
31 C.2d 751, 753, 148 Or. 273. 

51 O.J, V 324 note 55. 

30. Til, iN'ople V. Xlealy, 83 K.TO. 

*153, 231 in. G20. 

Or. Corpus Juris quoted iu Mi ale, 
by llagplund, ex rel, Security Sav¬ 
ings €6 Trust <^o. V. School I list. 
No. 9 of Tillntmuik tVmnty, 31 1*. 
2d 751, 753, 148 Or. 273, 

Sound disorotioa 

\Vh(To a claimant of on office 
lacks pow(«r to proceed ns of right 
with procec'dlnga in the nature of 
quo wnrrnuto, it hna hetui held that 
Die matter is addressed to th<« sound 
discretion of tho attorney general. 
Hrlerly v. Walsh, 12 N.K.ad 827, 299 
Moss. 292. 

TXse of name 

Dhstrict allorney may not nrbl- 
Irarlly refuse to permit use of his 
naino by private ridator in prosenib 
Ing quo warranto aetloxb—-Cunimon- 
wiuUth ex rel, Hehermer v. l^Vanek. 
JOG A. 878, 211 Jthu 341. 

37. Or.— Corpus Juris quoted iu 
State, by Hngglund, ex rel, Hceur- 
Ity Havings A Trust Oo. v, H<’hool 
l»st. No, 9 of Tillamook <h»u»ty* 
21 l*.2d 751, 753. 148 Or, 273, 

51 O.J. p 325 noto 58. 

38. Or.-* Corpus Juris quoted iu 
State, by Unggluiui, ex rel. St*ciir- 
ity Havings Trust tX v. Hchool 
Dist, No. 9 of Tillamook tlounty. 
81 r.2d 751, 753. 148 Or. 273. 

51 C.J. p 325 note 59. 

39. La.—'Thomas v. 'KUlUr. 118 So. 
42. IGG 847. 

140. La.—Thomas v« Jfihiltor, supra* 
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the institution of a quo warranto proceeding by a 
person who has an interest distinct from that of the 
public, as discussed infra § 28, such as a right in 
himself to an office, infra § 30, he may proceed in¬ 
dependently on his own relation where the attorney 
gcneral*^^ or prosecuting attorneyhas consented or 
has refused to act, or, in some jurisdictions, with¬ 
out cither the consent of the attorney general or 
his refusal to act, where the action is based on the 
usurpation of an office pertaining to a county, town, 
city, village, or school district.^® 

Failure of a party who has joined in a quo war¬ 
ranto proceeding to demand of the attorney gen¬ 
eral or state's attorney that quo warranto proceed¬ 
ings be brought has been held not to deprive the 
court of jurisdiction to hear the case where no 
objection is made by defendant.^^ 

§ 19. Leave of Court 

In a proper case the court may grant leave to file 
an information in the nature of quo warranto 

In a proper case the court may, in its discretion, 
grant leave to file an information in the nature of 
quo warranto 


§ 20. - Necessity 

In the absence of a statute providing otherwise, 
leave or permission of court is a condition precedent to 
the filing of an information or the institution of proceed¬ 
ings in the nature of quo warranto by, or on the rela¬ 
tion of, a private citizen, but at common law the at¬ 
torney general ex oflicio may institute the proceeding 
without application to, or leave of, court. 

The ancient common-law writ of quo warranto 
was a writ of right of the crown,^® but the modern 
writ, or an information or action in the nature of 
quo warranto, is not a matter of absolute nght,^^ 
at least where a private citizen seeks to institute the 
proceeding or to become a relator,^® and even, it 
has been held, where the attorney general attacks 
the legality of the organization of a municipality.^^ 
In the absence of a statute providing otherwise, 
leave or permission of court is a condition precedent 
to the filing of an information or other institution of 
the proceeding by, or on the relation of, a private 
citizen At common law and under a number of 
the statutes the attorney general ex officio may in¬ 
stitute the proceeding without application to, or 
leave of, court,51 and in at least one jurisdiction it 
has been held that the proceeding may be instituted 


41. Fla—City of South Miami v. 
State ox rel L<andiR, 102 So 624, 
140 Fla. 740—Stalo ex rel Swan¬ 
son V Strickland, 16G So. 313, 122 
Pla 784. 

51 COT. p 325 note 65. 

42. Colo—Grant v. Elder, 170 P. 
198, 04 Colo 104. 

51 C J p 325 note 66. 

Adaptation of conunon. law 
The statutory provision for bring¬ 
ing of quo warranto by private per¬ 
son when district attorney neglects 
or reCusQS to act is an adaptation 
of the general provisions of tlie com¬ 
mon law requiring the private rela¬ 
tor to have ^omo special interest as 
distinguished from that held by the 
general public,—^Norton v. People ox 
rel Hudbeck, 81 P 2d 393, 102 Colo. 
489 

43. Wis.—Slate V Feuerstcin, 150 
3SrW. 486, 159 Wls 366 

61 C.J. p 326 note 67. 

44. Ill —People ox rel 'Universal 
Oil Products Co v. Village of 
Lyons, 79 N.E 2d 33, 400 Ill. 82. 

45. N J —^Maloney v MacDonald, 
161 A. 374, 8 N.JMisc. 631. 

Debatable question 
Where, of five remaining council 
members, two voted for and two 
against mayor's appointee to va¬ 
cancy, mayor giving casting vote, 
debatable question was presented 
justifying grant of leave to file an 
information in the nature of quo 
warranto.—^Maloney v. MacDonald, 
supra. 


Direction to institute proceedings 
Attorneys and bar associations 
can bring to attention of circuit 
judge speciflc acts of corporations 
or individuals constituting the un¬ 
lawful practice of law, and circuit 
judge can direct the institution of a 
proceeding in the nature of quo war¬ 
ranto against such corporations or 
individuals—^Hirmingham Bar Ass'n 
v. Phillips & Marsh, 196 So. 726, 239 
Ala 660 

48. Mass—^Attorney General v Sul¬ 
livan, 40 ISTE. 843, 163 Mass 446, 
28 LB A 465. 

61 C J. p 336 note 68. 

47- Pla.—City of Winter Havon v 
State ex rel Landis, 170 So. 100, 
126 Pla 392. 

Pa—Commonwealth ex rel. Margiot- 
ti V. Union Traction Co of Phila¬ 
delphia, 194 A, 661, 327 Pa 497— 
In re Kearney, 7 A2d 159, 136 Pa. 
Super 78 

BI —Black V. Cummings, 5 A.2d 858, 
C2 R I. 361 

61 O.J p 326 note 69 

48. Isr.M—State V Raithel, 172 P 
1137, 24 N.M 42. 

61 C.J. p 326 note 70. 

49. Mass,—Attorney General v. 

Methuen, 129 SSTE 662, 286 Mass. 
664. 

50- Iowa—State ex rel. Adams v 
Murray, 262 NW. 656, 217 Iowa 
1091. 

51 CJ p 326 note 72. 

Scope and extent of leave 
Where private person obtained 
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leave of court to bring quo warran¬ 
to only as against one of rival claim¬ 
ants to omce, such claimant could 
not by cross petition contest title 
of other claimant as to whom no 
request had been made of county 
attorney to commence action—State 
ex rel Adams v. Murray, supra 
In XTew Jersey ' 

Under statute, a relator who 
claims title to a municipal office and 
charges that another unlawfully 
holds it need not ask leave of su¬ 
preme court to exhibit an informa¬ 
tion in nature of a quo warranto in 
name of attorney general, but may 
file It as matter of right, and the 
practice of asking leave is properly 
invoked where a person, himself a 
stranger to office, complains that a 
named respondent usurps or unlaw¬ 
fully holds any office or franchise in 
the state—^Duncan v. Board of Fire 
and Police Com'rs of City of Pater¬ 
son, 37 A 2d 86. 181 N.J Law 443— 
Van Brookhoven v. Kennedy, 14 A 2d 
789, 126 NJLaw 178, affirmed 17 A. 
2d 3 62, 126 KJLaw 607—Williams 
V Godfrey, 166 A 724, 11 N.JMisc. 
283—61 C.J. p 326 note 72 [b3. 

51. Fla—State ex rel. Landis v. S. 
H Kress Co., 156 'So. 828, 115 
Fla 189. 

Idaho —State ex rel. Taylor v Bene¬ 
ficial Protective Ass'n, 94 P 2d 787, 
60 Idaho 687. 

Or—State by Hagglund ex rel Se¬ 
curity Savings A: Trust Co v 
School Dist. No. 9 of Tillamook 
County, 36 P 2d 179, 148 Or. 273 
51 C,J. p 325 note 75. 
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by a private relator without leave of court, where 
the district attorney consents that the relator may 
act.®^ Under some code provisions an order of a 
directinf? the bnnjfinpf of a quo warranto pro¬ 
ceeding IS a condition precedent to the bringing of 
such a proceeding in the name of the stale alone 
without the joinder of an individual relator and 
without security for costs,but no order or leave 
of court is neccvssary where there is an individual 
lelalor who gives secuiity for costs.^^ 

§ 21. -Application, for Leave and Pro¬ 

ceedings Thereon 

a. In general 

1). Persons entitled to apply for leave 

c. Notice and rule to show cause 

d. Grant or refusal of leave in general 

e. Discretion of court 

f. Attack on, and vacation of, order 

a. In General 

It haft been held that application for leave to file an 
Information In the nature of quo warranto may properly 
be made Instead of application for Issuance of a writ 
of quo warranto; and ordinarily an application or peti¬ 


tion should state facts Instead of conclu<:lons, and should 
be verified or supported by accompanying affidavits. 

It has been held that it is proper to apply to the 
court for leave to file an information in the naluu* 
of cjuo warranto,rather tlian apply to the coiiit to 
issue a writ of quo waiiaiito.*»® The aiiplication 
should be in statutory form, if any such foim is 
prescribed,^'' and, if not so proscribed, the iirocedniv 
conformable to common-law usage should he fol¬ 
lowed Jn sonic stales a petition is necessary.^o 
The applicMtion should be verified or accoinpaniecl by 
aflidavils,^*^^ unless it is made by the attorney gen- 
craH^ The petition or aflidavits in siqiport theieof 
should not only recite facts,rather than conclu¬ 
sions,^''^ hut should also state all the nialenal factsS 
necessary to justify or warrant the granting of 
leave,and be so framed that perjury may he as¬ 
signed thereon if any mateiial allegation contained 
therein is fal.se.**** Attaching copies of documentary 
papers relied on as evidence to the. petition as ex¬ 
hibits is desirable,^'** but not indispensable.®'? 

The filing of an answer to a petition for leave to 
flic an information in the naluie of (pio warranto 
has been bold not to be autboii/.ed®^ or re<piired®® 
by law. fn some pinsdictious the court may, in the 


Baaiion fov mla 

Tha attonu'y «<*n(‘ral retn*ew<‘nt8 
tho 80V<*r<‘li?nty and its nttorni'y. 
—State «x rol, I^andlH v. Vul8, 3C7 
So. 051, 117 Fhu 311. 

Xa XlUxLola 

(1) ViKlar tho prcHont wtntuto tlic 
text rule I« followed.—Rowan v. City 
of Shawm‘otow», 35 K.Iil,2d 3, 373 
XU. 280. 

(2) TTndor tho former atufuto an 
Information for quo warranto could 
not ho iUed for tho correction of 
wronffa done to either public or 
private rlKhtfi except by leave of 
court.—I>eopla v. ITnlon Cons. Ml. 
n, Co., 100 N.IO. 13, 203 111. 33, Ana 
<108.10150 388—61 C.X p 325 notes 
73. 74. 

53. Colo.—fPeople v, Lockard, 143 
P. 278, 26 Colo.App. 430. 

63. Ala—^Mvanft v. Stat<», 100 So. 
357, 216 Ala. 61. 

54. Ala—Capital City Water Co. v, 
State, 18 So. G2, 105 Ala. 40G, 20 

743. 

51 O.J. P 320 note 78. 

55. K.D.—State v. Meljoan County, 
02 N.W. .285, 11 N.D. 356. 

61 C.J. p 326 note 79. 

56. N.D.—State v. Mt^Loan County, 
Hupra. 

57- Ala.—State v MUIott, 23 So. 
43, 117 Ala. 172. 

58. Mo.—State v. Merry, 3 Mo. 278. 


5D. asr.X—Hunt v. ObrlMteHMon, 120 
A, 071, 08 K.XRfVW 076. 

51 <2,X P 320 note 83. 

Oa (III,—HIi'Uh V. XInor, 52 S,R2(l 
840, 205 (la, 233—Roan v. Ror,t‘n*, 
40 S R2d 551, 20t 000. 

51 C.X p 320 note 84 
Veriflcatlon may ho made hy 
amoadmont if niHv^MMary.- -Roan v. 
Rokith, Hupra—61 O.X p 320 nolo 84 
Cdl. 

Cl. l>a.—Commonwealth v. Phlla- 
dolpUia, etc., Xi, Co., 8 Tjoar.<laz. 
371. 

06. in. —People V. Prance, 115 N.IO. 
240, 314 III, 51—People V. Mmrncr- 
son, 146 KM. 106, 313 Xll. 200. 

03. III.—People V. iClmniol, 118 N.M. 

717, 282 XU. 344. 

61 C,X p 326 note 87. 

04. Xll.—People V. lOmmoraon, 146 
KM. 100, 318 III. 200. 

61 CX p 326 note 88. 
iPrlvate vlght and pevKonai Intereat 
A petition by a private citizen for 
leave to file an Information In na¬ 
ture of quo warranto where attorney 
general and etate'o attorney of prop¬ 
er county had refused to institute 
action mu«t »how on Uh face that 
plaint Ilf hae an intoreet that le per- 
flonal and peculiar to him and how 
he would be advernoly affected If 
leave to Ale were not granted.— 
Adair v. Williama, 06 K.M.2d 846, 
407 III. 300—Uowan v. City of Shaw- 
neotown. 38 K.M,2d 2, 378 III. 289. 
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Api)Uoatlotx or petition held euAloleat 
<;t). ItbiUi^ V. MHldlrbrookM, 185 S.R 
786, 182 da, 5(10 I V, 

Young, 176 S.R 388, 179 da. 640. 
jn. ' I»oo|»Ie V. Sm'ltott, 184 NT.W. 

646. 351 111. 363. 

51 d.X p 326 note 88 
Ap))lleatlon or petition held inenfll. 
ciont 

ni,‘—Rowan v. t?lty of Hhawnaatown, 
38 N.Rild 2, 378 III. 389^ -ivople 
V. Paciloy. 172 N.M. V63, 340 III. 
314—ri‘nplii V, ITnlon don«. MI. K. 
Co., 105 K.M. 13, 26.7 III, 32, Ann. 
Oun.lOinC 388. 

BeafonahU belief 

Probalilo ground for grant¬ 

ing laavo to Ale Inrorinallon in na¬ 
ture of quo warranto, wiiaro potlllon 
allegmi factti nufllciont to rnKon<ier 
renHonable bellar that rlghtn, prlvl- 
logoH, or oAloati itro being usurped 
or unlawfully oxi'roluMl to datrlmcnt 
of pubUc.-.pooplo V. Haokolt, 184 K. 
16. 646, 351 in. 363. 

65- lib* -People V. Kmmeraon, 146 
K.R 106, 318 III. 209. 

51 C.X p 326 note 80. 

66, da.—IlarrlH v. Poundii, 66 Oa 
123. 

67- Oa.-*4Inrrig v. Pound:;, supra. 

68- XIL—People V. ChundlerviHe 
Community fllgh Hchool Dint. No. 
62, 142 N.M. 453, 311 lib 264. 

61 0.x p 326 note 02. 

68- Ilb—Peopb* v. Mineral Marsh 
Drain. Diet., 62 K.jR 235, 103 Xlb 
428- 
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excrcibc of its discretion, hear either the petition 
alone or affidavits on both sides ,^0 but it should not 
consider affidavits of respondent which merely deny 
facts alleged in the petition,*^! or which set up facts 
which are proper subject matter of pleas *^2 

A motion to dismiss the petition on the ground 
that the averments of the petition do not disclose 
a pnma facie case is in the nature of a demurrer, re¬ 
quiring the court to consider the allegations of the 
petition as true.'^3 

b. Persons Entitled to Apply for Leave 

Better practice has been said to require a private 
citizen first to ask the attorney general to make applica¬ 
tion to the court for ieave to institute quo warranto 
proceedings, but under some statutes any person hav¬ 
ing a private interest in the matter involved may make 
the application. 

Although a private citizen may make application 
for leave to file an information in the nature of quo 
warranto,74 it has been said to be better practice 
first to apply to the attorney general to institute the 
proccedings.75 Under some statutory provisions ap¬ 
plication for leave to file an information in the na¬ 
ture of quo warranto may be made by “any person 
interested ”76 The “interest” required must be per¬ 
sonal to the relator and other than that of a mere 
citizen and taxpayer,77 and under such statutes it 
is essential that the court be satisfied that applicant 
is a person interested before it grants lcavc.78 


c. Notice and Rule to Show Cause 

Ordinarily the court may, on presentation of a proper 
application, grant an order for the defendant to show 
cause why an information in the nature of quo war¬ 
ranto should not be filed, and in some, but not other, 
Jurisdictions notice of the application must be given 
to the defendant. 

Except under some code provisions,79 the court 
may, on due presentation of a proper application, 
giant an order or rule on defendant to show cause 
why an information should not be filed,so and in 
some jurisdictions, on application by a private per¬ 
son for leave to file an information, defendant is 
entitled to be heard on the question of filing,SI and 
the granting of a rule to show cause is a customary 
preliminary step,S2 unless the subject matter of the 
proceeding is a small annual office but in other 
jurisdictions a rule nisi is not necessary,S4 and the 
court may, m its discretion, act on the petition ex 
parte or enter a rule nisi requiring respondent to 
show cause.S5 Such a rule or order does not deter¬ 
mine any question of legal right either as to subject 
matter or proccdure.ss 

Notice, There is considerable diversity of hold¬ 
ing as to notice of the application made, or steps 
taken, to obtain leave to bring a quo warranto pro¬ 
ceeding, and it has been variously held in different 
jurisdictions that notice to defendant is,^7 or is 


70- Ill —People V Mineral Marsh 
Drain. Diet, i^upra. 

51 CJ. p 32G nolo 94. 

71- Ill —^People V, Ohandlervlllo 
Community High School Dist. No. 
62. 142 N.W. 463. 311 Ill. 224. 

72- Ill —^People V. Chandlervllle 
Community Higrh School Dlst. No. 
62. supra. 

73. Dol.—State ex rel. James v. 
Deakyne. 68 A.2d 120. 6 Terry 217. 

74. N.J.—Klair v. Bacharach, 169 
A 638, 10 N.J.Misc 448. 

7B- N.J.—^Klair v. Bacharach, supra 
Persons entitled to brlnff quo war¬ 
ranto prooeedings or those in na¬ 
ture thereof see infra SS 25-81. 

76. Va.—^Hammer v. Commonwealth 
ex rel. Hoover. 193 S.H. 496, 169 
Va 866. 

Admission t>y defendant 
In quo warranto prooeedin^r insti¬ 
tuted by individual under statute 
providing that attorney general or 
commonwealth's attorney ‘‘or any 
person Interested" may in state's 
name apply for leave to file informa¬ 
tion in nature of writ of quo war¬ 
ranto, defendant’s statement that 
words "if either refuse or fall to do 
so" should he interpolated between 
words “or" and "any" was an ad¬ 
mission that statute does not require 


"any person intorested" to request 
attorney general or commonwealth's 
attorney to apply for writ as condi¬ 
tion precedent to instituting quo 
warranto proceeding —^Hammer v. 
Commonwealth ex rel. Hoover, su¬ 
pra. 

77- W.Va—State ex rel. Scanes v. 

Babb, 20 S.E.2d 688. 124 W.Va. 

428. 

One neither de Jure nor de facto 
officer was not a "person interested" 
in the ofllce which he claimed de¬ 
fendant was usurping, within stat¬ 
ute authorizing a person interested 
to apply for leave to die an in¬ 
formation in the nature of a writ 
of quo warranto —State ex rel. 
Scanes v. Babb, supra. 

Interest held sufficiently shoxvn 

Ilelator alleging that he had been 
legally elected to ofllce of city Jus¬ 
tice, that he had duly qualifled, per¬ 
formed duties, and received' emolu¬ 
ments of office, and that he was en¬ 
titled to continue in office until his 
successor was legally elected, but 
that, under color of a void election, 
defendant had unlawfully ousted 
him from office, if he was a bona 
fide claimant and made out a prlma 
fade case, was a "person interest¬ 
ed." entitled under statute to apply 
in name of state for leave to file 
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information In nature of writ of quo 
warranto —^Hammer v Common¬ 
wealth ex rel. Hoover, 193 S E. 496. 
169 Va. 366. 

78. Va—^Hammer v. Commonwealth 
ex rel Hoover, supra 

79- S.C—State v. Tollison, 78 SB. 
621. 96 S.C 58—State v. Evans, 12 
S.E. 816. 33 SC. 612. 

80- Mich —ITerzacca v. Freeman, 

216 NVr. 469. 240 Mich. 682. 

51 C.J. p 327 note 98 

81. N.J,—^Hunt V Christensen, 126 
A, 671, 98 NJ.Law $76—Miller v. 
Seymour. 61 A, 719, 67 N J.Law 
482. 

Pa—Commonwealth v. Keech, Com. 
PI., 64 York Leg.Rec. 169. 

82. Del —State v. Hancock. 45 A. 
860, 18 Del. 231. 

51 C J p 327 note 1. 

83. N.J—Casterline v. Gummersalk 
24 N JLaw 629. 

84. Ga.—Milton v. MitchelL 77 S. 
E 821. 139 Ga 614. 

61 C J. p 327 note 3. 

85. m.—^People V. France, 146 N.E. 
240. 814 Ill. 51. 

51 C.J. p 327 note 4. 

86. Vt-JState V. Smith, 48 Vt. 14. 

87-. N,J.—Hunt v. Christensen, 126 
A. 671, 98 N.J.Daw 67 A 
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not,®® necessary; that notice of an application by 
a private relator need not be given to the attorney- 
general ;®*> that an application for an order or rule 
to show cause may be made without notice,but 
that the rule or order must be served on defendant;®^ 
and that service of the petition, or a copy thereof, on 
defendant is necessary.®® 

Return of rule and subsequent proceedings. A 
rule to show cause may be made returnable at such 
tunc as the court shall fix,®® and its discretion 
governs the quesLiou unless otherwise provided by 
statute.®'*- When a rule to show cause has been 
entered, respondent may file counter-atfidavits ®f* On 
the hearing, the couit may dischaigc the rule if the 
adldavits in support thereof are insuhicient,®® or 
if they are cleatly and satisfact(;rily answeied by 
countcr-aflidavits;®^ and, where the facts ndied on 
in an answer to the rule are undisputed, and the 
questions of law presented may be given n<le<iiiaie 
consideration at the time, the court will deloimine 
them.®® On the other hand, the itile should lie 
made absolute in older that the ([uestions may re¬ 
ceive a full and final detenuination where the facts 
relied on in answer to the rule are dispute<l,®® or 
where new aiul doubtful (iin^stions of law, requir¬ 
ing more lime tor their satisfactory solution than 


can be reasonably given on the application, arc pre- 
scntcd.1 

For the purpose of determining a motion by de¬ 
fendant to discharge a ruh^ to show cause why leave 
should not be granted to file an information lu the 
nature of quo wananto, the facts alleged in the 
inform.itioii are admitted to be true,® 

d. Grant or Refixsial of Leave in General 

Some authorittes hold that In order to Justify a grant 
of leave to institute proccedinrjn for quo warranto or m 
the nature thereof the applicant mu'>t make a show, 
mg which is precise and positive, while other authorities 
hold that a msro showing of probable cause Is suffl- 
ciont. 

Some authorities hold that in order to justify a 
grant of leave to instilnle proceedings in quo wai- 
ranto or m the nature thereof applicant must make 
a precise and positive showing;® while cither aii- 
Ihoiities hold that leave shouUl he granted wherever 
probable cause is shown,at least where no good 
reason for refusing leave appears.^ In any event, 
the matter is ordinaiily addit‘sse(l to the sound dis¬ 
cretion of the court, as diseiissed infra subdivision 
c of this st^clion. 

The court may properly n*ruse to ficrmit the 
filing of au infonn.ition (piestioning the right or title 


88. Mleh—Koraamv V hYMmuin, 21 it 1 
JNT.W 4(10* 240 Mlrlv CH2, 1 

51 OX V 1127 note 7. 

XTo subAtaAtial rlfflit lost 

Kx pttHo order, ivrMutlnR eltlKimn 
leave to tllo Information Jn niituri' of 
quo warranto to <l<*termIno <li‘reiul- 
anes rlsht to oaiee of in<*mlK‘r of 
(llHtriet Hohool board, deprued de¬ 
fendant of no Hubat-intlnl riplit ei¬ 
ther as to subject mat I or or proec- 
duro,—Marian v. n<*ard, 2-12 N.W. 
880, 250 Mich 182. 

Statute diouinuir common-law vulo 
At common law, l<»ave to l»rnnr 
quo warranto proceiKlln^r to Jnquir»‘ 
into authority by whb’h corpora (Ion 
ox(jrolHod Its franchlflo was ran led 

on application of attorney giMUTal, 
and tho court, In Us dbuTeClon, di¬ 
rected notice of such application to 
be fylven to tho corporation or to Itn 
olUeerH previous to jcranllnj): such 
leave, and tho court could hear tin* 
corporation In opiponltlon thi'relo; 
but, where tho ooiuinon-Iaw i>roct*(‘d- 
luK ha:^ beiui abolished by slatuto. 
It iH not ii(*c<‘HHary for attorney gen¬ 
eral to nie an applleation to brln>r 
quo wnrranlo procc(‘dlnir, or to Klve 
defendant an opporlunlty to show 
cauMO why proceeding sliould not be 
emnnn*nced.- Slate ex nd Taylor v, 
Itenetleial ITotectlvo AsH'n, 04 i*.2a 
787, 50 Idaho 5S7. 

80« N.J,—'XJay V, I^yons, 5C A. 163, 
70 N.J.I41W 114, 


OO. Vt. Slate V. Smllh. 48 VI. 1-t. 
Dl. N*,.!. Itunl V. (Uirl'.lenaen, 125 

A. 571, 08 NJ.naw 57U. 

51 O.X p 327 nole 12, 

03. K.J-^Uunt V. ('hrlMtenai'n, au 

pra. 

03. Atk. Stale v. Aid darinid, 25 

Ark. 480. 

04t. Ark.'Stall' v. M<*ldnrrni<l, hu 

pra 

05, III.--<reopIe v. lYauee, 145 N.R 
240, 314 Ilk 51, 

51 CM, p 327 note 17. 

06, Dek-d-ynch y. Marlin, U Del. 
487. 

N*,.!, Slate V, llrnKiTenmnn, 20 A. 

730, 5,3 AT.XT-raw 122. 

074 Del" DyueU V, Marlin, It Del. 

487. 

98. Ill.- Ucopb' V. lYiinoe, 146 N.M 
240, 314 Ilk 51, 

51 O.J, p 3117 nedt) 20, 

00, III.—I'coplo V. If ranee, supra. 

61 ax p 327 nolo 21. 

1« Ill.—^Poople V. lYanco, oupnk 
61 aj. IP 327 note 22. 

3, r)(il.—Stato ex rot. Green v, 
Olenn, 4 A.2d 300, 0 VV.WJIarr, 684. 

3. Mich,—Marian v. Di'iird, 243 N.W. 
880, 250 Mich. 183—Houcha v. Al- 
lyor Oir. JudKO» 124 N.W. 632, 160 
Mich. 510. 

Prlma foolo oaso 

In quo warranto, tho movinor -par- 
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ty muMt ahow a prlma faele enae, 
and the writ tddalned by him may 
he Muedained only if tenatly Mippurt- 
ed, (^umnonweMlih es r<'k Marqiatll 
V, Union Traeikm Uo, of Phllndid- 
r»hla, 104 A. 5l»l, 327 Vtv. 407. 

4, Ilk 'Ueople V. Vounbi 123 N.M. 

503. 301 ni. 57. 

51 (M. p 327 note 20. 

Denial on ploadlnrTs 

Order, **Dn nbowlnff made, and 
<*omdderltu: petltltm proponed to be 
died, leave to lllo proM'e<Ung in na¬ 
ture t>f quo warranto In diuiled," waa 
(tonalruaiilo um reftialmy application 
for leave merely op In.Miieetlon of 
ph'adinr.a, n<»t im refieeil of appllen- 
tlmi bi'cauae of « vUli-mv' nubmilted, 
and rtTufial predicated nolely on such 
inspeellim was Imprinter wdtere Ihe 
pleadhnm went nullhdt'nl.*' IUaUe v 
Middloltrookn, 185 S.R 785, 182 chu 
non. 

Discretion no oxotiso for error 

Where Jtichtnn*nt In qu<t wnpran- 
to procei-dlnnti In favor of roquauh'iit 
was errotu-mm, judgment <a)uld not 
ho nustnined on around that Judire 
had a dlncrethm to refune thi' will. 
- -lirltlou V. Howden, 6 aw.2d 47, 188 
Giu 800. 

Ik in.—I»eoTdo V. Orolwin, 135 N. 

14. 400, 303 Ilk 303. 

61 O.X p 327 note 27. 

AppUcation held proporly refused 
under facta.- -KhUr v. Dacharaeh, 160 
A. 638, 10 K.XMlsa 448*. 
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of a person to an office where, by virtue of cir¬ 
cumstances occurring after the making of the ap¬ 
plication, he IS legally acting in his office when the 
application is heard and decided ® An order grant¬ 
ing leave to sue to annul a charier should specify 
the grounds on which the action is to be brought.'^ 
Permission to bring the action or proceeding may be 
granted nunc pro tunc 8 An order granting leave 
is efTective according to its terms ^ 

Statutes authorizing a judge of a specified court 
to direct that an action in the nature of quo war¬ 
ranto be brought when he believes that certain facts 
can be proved have been construed to vest the 
power in the judge and not in the court to order 
the solicitor to proceed,and to contemplate that 
the judge shall have advance information leading 
him to believe that the charge can be proved^ i and 
that the proceeding will be for the public good^^ 
Such a statute has also been held to contemplate 
that the judge may acquire information in his own 


way to guide him in making his decision as to 
whether or not to order the solicitor to procced.^^ 

e. Discretion of Court 

An application for leave to institute quo warranto 
proceedings by filing an information or otherwise is 
ordinarily addressed to the sound discretion of the court. 

Granting or refusing leave to institute a quo 
warranto proceeding by filing an information or 
otherwise rests largely in the discretion of the court 
to which the application is made This is true not¬ 
withstanding the existence of a substantial defect 
in the title by which the office or franchise in ques¬ 
tion is held,and, on considerations of public policy, 
the court may deny an application for leave to file 
an information, although the facts arc such that, if 
the proceeding was entertained, judgment would 
have to be given against respondent The discre¬ 
tion to be exercised is a sound judicial and legal 
discretion.!'^ 


e. Gn —^Wiclinramp v Wood, 144 S. 

E 900, 167 Ga B7 
51 C J, p 328 note 31. 

7- NY —Matter of Attorney Gen¬ 
eral. 30 N.Y S 1093, 81 Hun 641 

8. SO—State V. Belue, 136 SB 641, 
138 SO 393 

9. Del—Brooks v. State, 79 A 790, 
26 Bel. 1, 51 LB.A,N.S. 1126, 
AnnOaalfllSA 1133. 

61 C.J. p 338 note 34 
lOd Ala —Wcnzol v. State ex rcl. 

Powell, 3 So.2d 26, 241 Ala. 400. 

11. Ala.—Owon V. State ex rcl' 

Bailes, 200 So. 412, 240 Ala 682 

12. Ala —Owen v. State ex re’ 

Bailes, supra. 

13. Ala—Wenzel v. State ox rel 

Powell, 3 So 2d 26, 241 Ala. 406. 

Prellmmory adaddavlt 
A preliminary aflldavlt filed with 
circuit judge containing speciilca- 
tion of facts was pro-perly made the 
means of giving judge advance in¬ 
formation on which to act in order¬ 
ing that a quo warranto proceoduig 
be commenced against unlicensed 
chiropractor.—Owen v State ox rcl 
Bailes, 200 So 412, 240 Ala 582. 

14. Ala—Corpus Juris cited iu Bax¬ 
ter V. State ex lel. Metcalf, 8 So 
2d 119, 121, 243 Ala 120—State, on 
Inf of Murphy, v. Johnson, 8 So 
2d 890, 243 Ala 114, 

Fla,—Corpus Juris cited iu City of 
Winter Tlavon 'v. State ex rol Lan¬ 
dis, 170 So 100, 104, X25 Flo. 392 
Ill—^People ox rol Universal Oil 
Products Co V. Village of Lyons, 
79 NB2d 33, 400 Ill 82 
NJ—Scott V Oholmondeley, 18 A 
2d 617, 129 NJ.Bq. 162—Klair v. 
Bacharach, 169 A. 638, 10 N.J.Misc 
448. 

74 C.J.S.—14 


rOr—Corpus JUrls cited la State v 
School Dist No 23, 172 P 2d 656. 
662, 179 Or. 441—Corpus Juris cit¬ 
ed lu State by Hagglund ex rel 
Security Savings & Trust Co v. 
School Dist No 9 of Tillamook 
County, 36 P2d 179, 182, 148 Or 
273 

Pa—Commonwealth ex rol Koontz 
V, Dunkle, 60 A 2d 496, 365 Pa 
493. 109 ALR 1277 
RI—Black V Cummings, 6 A.2d 858. 
62 RT 361 

Wrsh—Slate ex rel Winters v 
Steele, 224 P2d 332—State v Hov- 
ey, 20 i P. 268, 169 Wash 684. 

61 C J, p 328 note 36 
Brood discretiou 

N J —Scott V. Cholmondeloy, 18 A 2d 
617, 129 N.JEq 162—Mulsufl v 
Sloat, 161 A 113, 8 NJMjsc 664 
G-raat of leave to municipality 
Mmn—^State ex lel. Town of Stuntz 
V. City of Chisholm, 264 N.W 798, 
196 Mmn. 286. 

15. Colo,—People v. Keeling, 4 Colo. 
129 

Minn.—State ox rol Arpagaus v 
Todd, 29 NW2d 810, 225 Mmn 01, 
175 A LR 776 

N J.—Rolnbero v. Hillery, 58 A.2d 
60G, 137 N JLaw 96 
51 C J p 328 note 87. 

Relator not claiming ofOLoe 
Court has wide discretion in 
granting or withholding permission 
to Ale information in nature of quo 
warranto at instance of relator m*-’k- 
Ing no claim to ofUce, even where 
a good objection to the title of the 
person whose right is called in ques¬ 
tion is shown,—^Robibero v. Hillery, 
supra. 

16. N.M.—State V. Baithel, 172 P. 

1187, 24 N.M. 42 I 
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-Tex—State v Holf, 31 SW 290, 
88 Tex 297 

Public injury outwelghuig private 
right 

Extraordinary relief, such as quo 
warranto, will not be granted Avhero 
it plainly appears that, although 
complainant may be oiUmarily enti¬ 
tled to relief, granting of such relief 
will lesult in confusion and disor¬ 
der and will produce injury to public 
which outweighs individual right of 
comiplainant to have relief—State ox 
rel Pooser v Wester, 170 So 736, 126 
Fla 49 

17. Ill,—^People ex rel Petty v 
Thomas, 198 NE 363, 361 Ill. 448 
—People V Sackett, 184 N.E. 646, 
361 Ill. 363, 

Kan—Gas Service Co v. Consolidat¬ 
ed Gas Utilities Corporation, 66 P. 
2d 584, 145 Kan 423. 

Minn —State ex rel. Arpagaus v 
Todd, 39 NW.2d 810, 225 Minn. 91, 
176 A LR 776—State ex rcl Chris¬ 
tianson V Johnson, 276 N.W. 684, 
201 Minn. 219 

•Pa—Commonwealth ox rol. Koontz 
V. Dunklo, 60 A 2d 496, 356 Pa. 493, 
ICO ALR 1277—Commonwealth v. 
Sommer, 164 A. 615, 309 Pa 447— 
In re Keainey, 7 A.2d 159, 136 Pa 
Super 78. 

Tex —Fannm-Lamar-Pelta Improve¬ 
ment Dist No 3 V St'^te, Civ.App., 
73 S.W2d llOj, error dismissed 
61 CJ p 328 note 40—20 CJ. p 210 
note 79 

Dlsoretion held uot abused 
Minn—State ex rol Chrjistianoon v 
Tngelbretson, 276 NW 686, 201 
Minn, 222—State ex rel Christian¬ 
son V. Johnson, 276 NW 684, 201 
Minn. 219 

Wash.—State v. Hovey, 294 P. 268, 
169 Wash. 684. 
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In cxorcisinp^ its discretion, the comt may and 
should coiusider all the circumstances of the ca&e,'*^ 
tlio motives of the relator in havnifi^ the proccediiipf 
uistilntedjt^ the time which has elapsed since the 
cause of c\)m|)laiiil occuirecl,-^ and whether the 
public niteu'st will he scived by allovviufj the in- 
foniiation to be filed ;2t and it may refuse leave 
or d<‘cline to enlcrlani the pioceedui^ on considera¬ 
tions of public policy, niteiest, or con\enience,-^ 
because of such conduct on the pail of a]>phcanls 
as to piechule them ftom making the inquiry/’** 
because of lon{>, iinoxcused. and prejuditial delay 
or acquiescence-'^ on the part of the persons coin- 
plaimna-f> or the public t»em*rally,-® or because of 
the prior instiliilion of actions, pioeeedin^s, or con¬ 
tests involvinj^ the same qucstious^^? or where the 


term of office in question will expire at an early 
datc^S and before the questions involved in the 
proceeding’ can be tried and decid(*d.^J^ In a pro- 
cee<ling brought pruuaiily foi the benefit of the 
relator, the court’s discretion is much greater than 
where purely imbhc inteiests arc nuolved.^O 

f. Attack on, and Vacation of, Otrlor 

An order fliantlncj leave to Inotltute proccedinqs for 
quo warianto or in the nalure thereof Is not iUhlect to 
collatorni attack, but may be vacated In a direct pro- 
ceedinQ. 

While an or<U‘r grantiii»* leave to nislitulo a quo 
warranto actum oi procei*diiie. is not snbiect to col- 
latoial attack/*^ nev(‘i Ibeless the eomt which giauted 
leave ina^^ at the same tenii,***' vacate and set aside 


18. Ala.—Corpus Juris quoted In 
IlaxtcT V. State rol. 'Met<‘air. 
0 So,2d no, 122, 242 Ala. 120. 

Fla.—Corpus Juris cited in cniy of 
Winter Haven v Slate ex rel Xjan- 
dla. 170 So. 100, 108, 120 Fla 202 

Til.—People ex rel. Potty v. Thonia.s, 
108 N.K 302, 2G1 III. 448. 

Kan.—ClaH Servieo Oo. v. ConH<»n<lrit- 
cd (3a.s irtlhUoH <lorp<>rtttiou, (55 
(P,2d 584, 145 Kan. 422, 

Minn,—Slate ex reU Clhrtsilanaon 
V. .lohnHon, 275 N.W. C«4, 201 Miun, 
219. 

Or.- Corams Juris cited iu Slate v. 
School No. 22. 173 P.2d 055, 

002, 179 Or. 441- Corpus Juris oit* 
ed in State, by Hamiluml, (*x rol. 
SeenrIty Savin^rs & Trust Oo. v, 
Sehool DJst. No. 9 of Tillamook 
<1oimty, 36 P.3a 170, 183, 148 Or. 
273. 

61 O.J, p 328 note 42. 

19. Ala,—Corpus Juris quoted in 
I^xtor V, Slate ox rol, Metoalf, 
0 So.2d no, 132, 243 Ala. 120, 

III.—People ox rtd. Petty v, Thomas, 
128 N.IO. 252, 301 Til. 448 

Minn.—stato ox rol. Christianson v. 
Johnson, 276 K.W. 684, 201 Minn. 
219, 

KJ.—Mulsoff V, Sloat, 161 A. 113. 8 

Isr.jr,Mtsc. 654 . 

Or.—lOorptis Juris oited In Sin to v. 
School Diet No. 23, 172 P.2d 655, 
062, 179 Or. 441—Corpus Juris cit¬ 
ed in State, by IlaKKlund, ex rol. 
Soourlty Saviixffs ^ Trust Co. v, 
School Ill.st. No, 9 of Tllhimook 
County, 30 I»,2d 179, 182, 148 Or, 
372. 

61 O.J. P 328 note 43. 

•pO. Fla--Corpus Juris cited in 
City of Winter Haven v. State ex 
rel. T.*rLndfH, 170 So. 100, 108, 125 
I^ltt. 393, 

Uobibero v. inilory, 58 A.2d 
596. 137 N.J.Haw 95. 

Or.—Corpus Juris cited In State v. 
School JUHt. No. 23, 173 655. 

662, 179 Or. 441- -Corpus Juris cit¬ 
ed Itt State, by Hajxlund, ex rel. 


[ Security Saviiic.H f!r, Trust \ 
School Hint. No 0 of TillnmooU 
County, 36 I\3d 179. 182, M8 Hr 

272. 

51 C.X p 228 note 44. 

21. Ala—Corims Juris quoted In 
Tbixtcr V. Stale cx rd. Met cm if. 
9 So 3d 119, 123, 34,1 Al«. 130. 
Fla.- Corpus Juris citod in (Mly of 
Winter Havcm v, Htfitc ex n*I. Hnn- 
dlH, 170 Ho. 100, t<i«, 135 Fla 203. 
UK-*People ex nd. Petty v, Thi)m- 
aH, I OH N.M. 262, 251 Ill. 448. 
Minn. Hlali* ex r«*l, Town of HtunlK 
V. CItv of PhlMbolm, 3iM N.W, 708. 
105 Mitm, 385. 

<ir. Corpus Juris citod in Htati^ v. 
Hchool Hint. No. 33, 173 l*.2<l 55.1, 
603, 170 iU% 441 Corpus Juris oit¬ 
ed in Hinlo, by HanaUtnd, ex n*l. 
Heeurlty HiivIiikh ^ Trunt Ho. V. 
Heh(»ol PlMt, No, 9 of Tlllaiuook 
i^nmty, .15 IVM 170, 182, J48 Dr. 

273. 

U.r.“ -Hlnck V. Cummings, 6 A.2d 
858. 03 U.T. 251, 

51 aj. p 338 note 46. 

39. N.J.—Ttobibero v, Tmiery, 58 A, 
2d 596, 1,17 N.J.Haw 06-MuIneff v. 
Hlont, IBl A. U3, 8 N.JT.Mlne, 554. 
Or.—Corpus Juris oitod in Hliite v. 
School I)I.Ht. No, 23. 173 l*.2d 655. 
652, 179 Or. 44 b Corpus Juvls oit¬ 
ed in Htate, by UaKiThtud, ex rel. 
Heeurlty HavluKs ^ Trunt Po. v. 
Hchool Dint. No. 9 of TUUnnook 
tlouiUy, 30 iP.Od J79, 182, 148 Ur. 
S73. 

61 aj, p 32S note 46. 

33. Oa.—Dorsey v. Anslcy, 72 Oa. 
460. 

Vt—l*orneroy v. Kf*Itun, 62 A. 60, 78 
Vt. 280. 

34. Fin.—Corpus Juris cited in 
City of Whiter Haven v. State ('x 
rol. Liaudls, 170 So, 100, 108, 125 
Fhi. 392, 

Or.—Corpus Juris oited in State v. 
School Dint. No. 23, 172 P.2d 665, 
662, 179 Or. 441—Corpus Juris 
cited in State, by Hajxlund, ex rol. 
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Hc»Mn-llv Hnvinr.M X Tnint Pn. v. 
Hchoiil hi'it. No, 9 of Tillamook 
<\mnlv. :i« 179. 183, U8 Or, 

3f1. 

M <\.l. p mill nolc 40, 

Abnonoo of injury 

Dfrcndem*! c.-ipoof Invoke rule of 
iinre vuniMhle delay aciiiiieerencn 
a . lu'ouud ri*r rt‘rii*ilnr hMV(' to Ilia 
lunu'mntlon in naliipe <ir quo war- 
canto ivvilnot them heeoime of mcra 
delay not <UnadvnntaneouM to them, 
in. peoide V. HacKctt, IHt N.K 615, 

I 3M Ill. 3<»3. 

I Dr. CorvXLa Juris cited In Hiate v. 
Hchool I dot No. 33, 173 l‘,3d 656, 
552, IV9 Dr. 441. 

35. Dr. Corpus Juris cited In HI ate, 
hy Ha;mlund. ex icl. Hecurlly H:iv- 
Irvpi Tnmt Do, v. H« loud Dhit, 
No. 9 of Tillamook tSmnly, 36 
2d 179, 18;!, 48 Or. IIkI. 

51 D.J. p 829 note (lO. 

30. III. d*ft»ple V, Keene, 153 N.K 
279, :;33 HI. 255. 

51 (,U. p 839 note fit. 

37. Kan,- MttU* v. Davln, 101 I*. 

fdiO, 80 Knu. in, 

51 <\J. p U39 note 53. 

39. Vt. Htiite V. Uload lie. 112 A. 
257. 95 Vt. 95 Hiate v. Foley, 94 
A. 84t, 89 VI. 192. 

30. Maun, - D t» rti m o n w e a 11 h v. 

Athearn, 3 2'’5. 

51 <?.J. p .139 nor« ,1.1, 

30» Or. Corpus Juris cited in Hinle 
V, Hchool Dn.l. No. 22. 172 F.ad 
655. 653, 179 Of. 44r Corpus Juris 
cited in State, hy flny.ttbtnd, 08 rel. 
Hm'urlty Hnvirmn Truot i*o, v. 
School Dint. No. 0 of Tillamook 
County, 30 V,2d 179, J«3, 148 Or. 
373. 

51 D.J. V 329 note 56, 

31. Towa.- State v. Colmt, 318 N.W. 
253. 265 Iowa 608. 

51 aJ, p 339 notti 57. 

33, Ill.—People V. Wsnmer, 114 N 
a 1015, 276 XU. 400. 

51 aJT. p 329 note 58. 
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the order where it is shown that leave was inad¬ 
vertently or improperly granted tinder a misappre¬ 
hension of law or fact Whether the order shall 
be vacated rests largely in the discretion of the 
court but the court's discretion in this respect 
IS a sound judicial discretion 36 it is proper to file 
affidavits in support of a motion to vacate but 
the ordei should not be vacated on affidavits amount¬ 
ing merely to a denial of allegations of fact in the 
petition for leave and, although leave has been 
granted without any rule to show cause or other 
notice to respondent as required by the practice of 
the particular jurisdiction, nevertheless it will not 
be vacated where this course would lead only to a 
new application followed by a rule to show cause, 
and where the case has merit, and is one in which 
the relator has a right to file an information, with¬ 
out leave of court, on giving security for costs 38 

§ 22. Time to Sue, Limitations, Laches, and 
Estoppel 

a. In general 

b. Limitations 

c. Laches and estoppel 

a. In General 

Quo warranto proceedings or those In the nature 
thereof should be timely, and may be dismissed where 
premature. Ordinarily, the proceeding may not be 
brought to try title to office before defendant has as¬ 
sumed or usurped such office. 


Quo warranto proceedings or those in the nature 
thereof should be timely,3® and will be dismissed if 
brought prematurely.^® Proceedings to try title to 
office cannot be brought until defendant or re¬ 
spondent has assumed,^! usurped, ^2 been inducted 
mto,^3 or is in possession of,^^ the office, and there¬ 
fore cannot be brought before the term of office 
commences Also, quo warranto to try the title to 
an office during a particular term cannot ordinarily 
be begun after the expiration of that term.^3 Even 
though a person elected for a certain term may be 
entitled to hold the office after the expiration of the 
term until his successor is elected and qualified, it 
is not true that quo warranto will not lie until the 
successor has qualificd,^'^ and, where the official 
holds for a designated period and not until the 
qualification of his successor, quo warranto may be 
brought to oust him after expiration of his term, 
even though his successor has not qualified.'*^ 

A Hack on incorporation proceedings. An action 
in the nature of quo warranto, raising the question 
of the validity of proceedings for incorporation of 
a municipality, is premature when brought after 
the appointment of commissioners to call and hold, 
but before the holding of, an election on the ques¬ 
tion of incorporation,^® since it is not certain that 
the proposed corpoiation will ever be formed.^® 

Time and mode of raising objection The objec¬ 
tion that the proceedings are begun too late may in 


33. Kich.—Corpus Jfirls oited In 
Marian v Heard, 243 NW. 880, 
881. 259 Mich. 183, 

Minn—Corpus 3^1s cited la Pollen- 
mayer v. Ryder, 28C NW. 297, 298, 
205 Minn. 207. 

51 C J. p 329 note 69. 

34. Ill—^People V. Sprmcrfllold, 159 
KR 248. 328 Til. 172. 

51 C Jr p 329 note 60 

35. Ill.— People V. Wanmor, 114 17. 
E 1016, 276 III. 460—'People v. 
Umon El. R. Co, 110 NE. 1, 269 
Ill. 212. 

36. Ill—^People v Chlcnpro, 110 N.E. 
366. 270 Ill. 188 

37* Ill—People V. Sackott, 184 K 
E. 646, 351 Ill 3G3 
51 C J. p 829 note 63 

38. N J.—Campbell V. Champion, 139 
A 67. 5 N.J.Misc. 897. 

39. Iowa—Stute v. Hall, 181 N.W. 
683, 190 Iowa 1283. 

Or.—6tate ex rel. Hallfrarth v. School 
Dist No. 23, Union County, 172 P 
2d 666, 179 Or. 441. 

40. Ohio —State ex rel. Bricker v. 
Kroger Grocery & Raking Co., 191 
NE 1, 128 6hio St 167. , 

The cause of actloa should exist 


and be complete when proceedings 
are commoncod, 

Ky.—Broyles v Commonwealth, 219 
&W2d 62, 309 Ky. 837. 

Neb—Stale ex rel. Johnson v. Con¬ 
sumers Public Power Diet., 10 N. 
W.2d 784, 143 Neb. 763, 162 A.L R 
480 

41. Fla.—State ex rel. Gihbs v. 
Bloodworth, 184 So. 1, 134 Fla 369. 

Ky,—Corpus dUrls cited iu Broyles 
V Commonwealth, 219 S,W.2d 62, 
54, 309 Ky. 837. 

61 C.J. p 329 note 71 [al 
Ruhseaueut assumption of ofOlce 
Where quo warranto proceeding to 
prevent defendant from usurping of¬ 
fice which was to begin on January 
3 was prematurely instituted on Jan¬ 
uary 1, fact that defendant subse¬ 
quently asKumod the ofilce and peti¬ 
tion was thereafter amended would 
not give life to the premature peti¬ 
tion, and action should have been 
dismissed without prejudice — 
Broyles v. Commonwealth, 219 S.W. 
2a 62, 309 Ky. 837, 

42, Ky—Corpus «ruris cited in 
Broyles v. Commonwealth, 219 Si 
W2d 62, 64, 309 Ky 837. 

N.K.—Steams V. 0*EoWd, 101 A 31, 
78 N.H. 358 


43. Old—^Harris v. Boggess, 238 P 
477, 113 Old. 60 
Xndnotlon held shown 
CPlca in abatement to quo war¬ 
ranto proceeding on ground that de¬ 
fendants were not inducted into of¬ 
fice at commencement of proceeding 
was orronoouRly sus tamed, under 
evidence showing defendants in office 
when information woh filed—Sweat 
V Barnhill, 156 S E 18, 171 Ca. 294 
44 Ky —Corpus Juris cited in 
Broyles v. Commonwealth, 219 S. 
W2d 52, 64, 309 Ky 837. 

61 C J. IP 329 note 70 

45. Okl —Harris v. Boggess, 238 P. 
477, 113 Okl 60. 

51 C.J p 829 note 71. 

46. Pa.—Commonwealth v Smith, 45 
Pa 69. 

Expiration of term after commence¬ 
ment of action see infra 9 23 b 
Tex.—Griffith v. State, 01v.App, 
216 -SW. 469. 

48* S.D —Territory v Hauxhurst, 14 
N.W. 432, 3 S B. 206. 

49. Colo.—^People v. Garfield Countv 
Court, 147 P. 829. 59 Colo. 62. 

50. Colo —People v. Garfield County 
Court, supra. 
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some cases l)c made on presentation of a petition for 
leave to file an mfonnation/*! or, if not made at that 
time, such objection may be raised subsequently by 
j)lca or answer 

b. Limitations 

A quo warranto proceeding may be barred by lim¬ 
itations. 

A quo warranto action or i)rocee<linf* may be 
barred by linutation where it is within an applicable 
statute of limitations but not otlioi wise 

c, Laches and Estoppel 

Some authontios allow the defense of laches and 
estoppel to be urged against quo warranto ptoceedmgs 
brought on behalf of the public, while others do not. In 
any event Inches and estoppel may be available to bar a 
private relator. 


It has been held in s?omc jurisdictions that, in the 
absence of an applicable statute of limitations, mere 
lapse of time docs not estop the i)o()])le,t>*> or bar a 
quo wairanto proceeding by the state, people, or 
attorney general,even though brought by a public 
attorney at the instance of a j)rivate rel.Uor, wheie 
the public is in any event intciested as such.^7 
Also, in such jurisdictions tbe peisotial comluct* ac- 
(puescence, laches, or csloppt'l of an individual 
relator,or even mere neglect by public ofiTiceiSjt’O 
docs not bar or eslcip the slate, public, or attorney 
general In other jurisdictions, however, the state 
or puldic may be piechuk'd by lachc's, eslopiiel, or 
waiver from inaint.lining <|uo warranto proceed¬ 
ings,such as those attacking llu; organi^^alion of 
a county,*’^ or of a municipal corpt)ration ,^’2 q,- 


IBl. iPa—Oommon wealth v. Now 
York, etc., U Co. 10 I’wl.Oo 1^0 

52 . III.—T^eoplo V. -aohnopp, 5.*1 NK 
0.12, 179 Til. 205—TVople v Pull¬ 
man's T*uln <'0 Cm Co., 51 NTO. CG4, 
175 Til. 125, 04 Iu.Tt.A, 300. 

T'lea or answer lyonorally «oo infra 
S 38. 

53. —THnlayaon v. West 

Tiloomneld Tp., 21 NAV2d 80, 320 
Mloh 350—laike v. North Urnmih 
Tp, 22 N W.2<1 248, 314 Mieh. HO— 
Kulton Township rtohool Dlstrlot v. 
Hohool No. 4 I*Ya<itional, lOs- 

S03C Towmshlp, 5 N.WId 407, 302 
Mich .500 

K.X—551i«m<*nn«n v. Oherlvtoh, OS A. 

2d 577, 5 N.J.Hupor. 590. 

Ohio.-—^SUalo V. Norlh(»rn Ohio Tra<’t„ 
etc., <N)., 34 Ohio Oir.Cl. 202. 

Or.—Mtato c*x rol v l*ort of Casriulo 
Tjooks, 127 T>2d 361, lOl) Or. 197 
51 O.J. p 230 note 80. 

54. <Vil.—People V, Tinlley, 158 1‘ 
1036, 30 Cal A-pp. 581. 

Iowa.—State V. Mohr, 199 N W. 278, 
108 Iowa 89. 

51 C..T. p 230 note 81. 

Computation of time 
Under the facts diH<*.lofiod tho stat- 
uto of limitations did not har quo 
warranto to lest sufllclonoy of Jneor- 
poratlon, because limitaLlons had not 
yot be«un to run* whc*ro deoroo of 
county court rocltlnwr that all pro- 
eeodluKS '*unto this time" were in 
accordance wtlh law and ordering 
publication of notice that Ineorpora- 
tton should be denominated an In¬ 
corporated town “upon tho further 
tiompltanoe with the law In such 
eases made and provided" was In- 
sunicJont os decree adjud«lnflr Incor¬ 
poration to bo corn pie to.—Norton v. 
Peoplo ox rel. Itudbcck, 81 l’.2d 303, 
102 Colo. 489. 

55. in.— People ex rob lX>feIfrer v. 
Morris, 8 N.I0.2d 864, 366 Ill. 470. 

51 aj. p 330 note 88. 

56. Iowa,—State ox rel. Schiedel v. 
Kuxm, 260 N.W. 471, 216 Iowa 1233 


—Slate V Mohr, 109 N.W. 278. 
108 Iowa 89. 

T ex,—Tea n n 1 n-T janiar-r>i‘ 11 a 1 n i pro ve - 
nu'nt Ibsl No 3 v. State, Civ 
App, 73 S.W.2d llOi, error dl»- 
missiMl 

51 C.J. p 3.30 note 89. 

Dlsoretlon of court 

While the doetrlne of Inches Is not 
ordinarily ii'inpUeablo to bar prot'eed- 
i«ss by the .slate, neveilheloss th(‘ 
emirt, at hearlnir or In arddylnK 
nmiedy In quo warranto, has dls<»re 
tlouary js>\v<*r i^nabllUK It lo lake 
co#uiIsane<» of laches or delay, 
ex rel. Jordan v. City of (Jreenwood, 
120 «o. 682. 157 Miss. 836. 
xntva srlrev act 

Where appointment of respondent 
was not made in neeordani’c^ with 
statute, 1aeh(>H was no defimi.e In 
quo warranto prooeedliu: slnee net 
<lueslioue<l was ultra vires net by 
aovetiimentnl olllcer and no hardship 
wiis Inllleted on respon<le«t.--’-IlaineH 
V, Appleton, 9 A 2d 778, 123 N.J. 
Iwaw 492. 

67. Tex.—Town of Do Kalb v. State 
ex rcl Kin«r, Clv.App., 71 B,VV.2d 
299. 

Suit to axunul asmexatiou 

I.<aoheH was held not avallablo to 
munie.ipaltty In quo warranto pro- 
ceodlnK to annul annexation of tiT- 
rltory notwlthstandtnff proc(‘(‘dinHr 
was lirouKht nt Instaneo of private 
ovvncT who with other owners was 
interested in result, alnei^ proeeedinsr 
was esseiitlnlly by stale In public in- 
teroHt—Town of Do Kalb v. 43tatft 
ox rol. King, supra. 

58. III.—^l^^oplo ox rel. Universal Oil 
Products Co. V. Vlllajyo of Tiyons, 
79 N.Kl.2d 33, 400 III. 82—People 
ox rcl, Shrlvor v, Praster, 66 N.T6. 
2d 159, 386 III. 620—Peoplo v. 
IIolmoH, 180 N.I6. 780, 348 lU. 204, 
61 0.jr. p 330 note 90. 

Xnformatlott not for relator’s boueflt 
Conduct of relator constitutes no 
bar to procoedin^r in naturo of quo 
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warrant o npoinst dm Inane dlstrlel, 
where It tUu's not nppc'ar that InCor- 
niiition Is Ub'd for i<*l*itor’.M private' 
mid i'\eluMlvo benellt.' People v. 
Holmes, supra 

69. HI. Pi'ople V. He Hoy, 127 N.TO. 
695. 292 III. 278. 

ICnn ,S(,Mt(' ex rel. Hoynton v. Wheat 
PaimlmT Co., 22 P.2a 1093, 137 

Kan. 697. 

CO, Minn. Hiatn v, DnUota ('mnity 
Sehool hist. No. 108, HK N.W. 751, 
85 Minn. 330. 

Mo- fcStnte on Tnf. of WalliteU ex 
rel. n. H. Heal Co, v. Stanwood, 
App., 308 H,W.:M 391 State nt luf. 
of MeKIlIrlek V. StUbert, 60 H.W.2d 
129, 228 Mo.App. M33. 

Pa,- Commonwealth v. Ilenael, 26 A. 
non, 163 Pa. 47 - Commtmwealth 
ex rel. MarjclolH v, ITnlim Traeilon 
<"<). of Philadelphia, t^im.Pl., 44 
I>auph.<^». 416, nmrrned 194 A. C«l, 
327 Pa. 497, 

Xnvooatloa of dootrinc by defendant 

piu- tlomnumwealth v. United Ue- 
publienu Club of Hldley Tp., <Jom. 
Id., 32 HeUN). ri45. 

Xiaohos held shown 

(1) tlenerally. State ex rel, Crain 
V. Haker, Mo.APP., 104 S.W.2d 726, 

(2) Proeeedifn? In naturo of quo 
\vnpronto brought on relation of dia- 
trlet attorney elpht yeara after or- 
Kanimtion of unton hlr.h ro*hool dis¬ 
trict to determine vnlldlty thereof 
was held Imrred iiy laelie.i,' State ex 
rel, WVniherford v. Uiiyworth, 63 P. 
2d 1048, 162 Or. 416. 

Xiaoh*« hold not thown 
P<u- Commonwt'alth e* rel, Snyder 
V. Hnkep, 13 iI*a.Dtst. ^ Co, 4t5. 

OIh K.D.—State V. Mountrail (boun¬ 
ty, 149 N.W. 120, 28 N.D. 389. 

62. Mo.—State on rnf. of Wallaeli 
ox rol, II, D. Deal & Oo, v, Htiiu- 
wood, A*pp., 298 S.W.2d 291—State 
V. Mansfield, 72 a.W. 471, 99 Mo. 
App. 146« 
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as those attacking the organization of a private cor¬ 
poration,or the validity of proceedings annexing 
territory to a school district,®^ and it has been held 
that, where the state, through its own agents, as¬ 
sumed the superintendence of subscriptions to the 
capital stock of a corporation, it cannot, in quo war¬ 
ranto proceedings, charge the corporation with the 
mala fides of the agents.®^ 

At any rate, estoppel or laches may bar a private 


§ 2^ 

relator®® from attacking the validity of an elec- 
tion;®7 and acquiescence,®® or unreasonable delay,®® 
on the part of a private relator may preclude him 
from maintaining a quo warranto proceeding. On 
the other hand, there is no estoppel or laches against 
either a private or a public relator where the facts 
do not disclose such acquiescence, recognition, or 
lapse of time as to constitute an estoppel or unrea¬ 
sonable delay.'^® 


Private oorporatloxL asxu.'piiigr mTinioi- 
pal powers 

While laches is equity doctrine, 
In proper case, it may be applied to 
municipal corporations in quo war¬ 
ranto proceedings, such as those 
Reeking to oust a pnvRte company 
from usurping municipal privileges 
—State ex inf. Shartel ex rol City 
of Sikeaton v. Missouri Tltililios Co , 
63 SW2d 394, 331 Mo 337, 89 A.LR 
607 

Proceeding hronght in name of state 
Fact that quo warranto, question¬ 
ing validity of incorporation of mu¬ 
nicipality and legality of acts of ofll- 
cials, Is brought in name of state 
does not preclude municipality from 
setting up acquiescence in exercise 
of corporate jurisdiction and powers 
—State ox rol TCinnoy v Town of 
Steppvillo, 168 So 433, 232 Ala 407 
63, Ind—^White V. State, 69 Ind 
273—State V. Bailoy, 19 Ind. 462 
Practical oonstrnction of statutes 
by ofllolals may altoxd defense to 
quo warranto questioning powers of 
bank with respect to receipt of de¬ 
posits —State ex rel Brvin v. Crook- 
ston Trust Co, 282 NW 138, 208 
Minu. 612. 

64w Mo,—State v Lalhrop School 
Diet, 284 SW, 135, 314 Mo 316 

65. Ind.—^McCulloch v. State, 11 
Ind. 424 

66. in—^People ox rel. Universal 
Oil Products Co v Village of Ly¬ 
ons, 79 N.B 2d 33, 400 Ill 82. 

Iowa—State v Modlapolis Cons In¬ 
dependent School Dlst, 180 NW 
426, 193 Iowa 866—State v. Dos 
Moines, 66 NW 818, 96 Towa 621, 
69 AmS.R 381, 31 L R A 186. 

Mo —Central Missouri Oil Co v. City 
of St James, 111 SW.2d 215, 232 
Mo.Al)p, 142. 

Xadhes of state 

In this connection, it has been said 
that the charge of laches is against 
the state rather than against a pri¬ 
vate person as relator, and that, even 
though the latter is not guilty of 
laches, he may be barred by those 
of the state—State on Inf. of Wal- 
lach ex rel. H. B. Deal & Co. v Stan- 
wood, Mo.App., 208 SW2d 291 

67. Fla—State ex rel. Pooser v 
Wester, 170 So. 736, 126 Fla 49 

Hi—^People ex rel Elder v. Quilici, 
88 N.E.2d 492, 309 lU.App. 466. 


Propriety of remedy of quo warran¬ 
to to attack validity of election 
see supra § 11. 

Pour months’ delay 
Citizens wore not entitled to quo 
warranto to have nominating elec¬ 
tion invalidated on ground that more 
than half of voters were not quali¬ 
fied because of failure to register 
and pay poll tax, where citizens were 
guilty of laches m waiting over four 
months, and until less than one 
month before general election before 
seeking relief—State ex rel Pooser 
V, Wester, 170 So 736, 126 Fla 49 
Bstoppel not shown 

Where two candidates receiving 
the highest number of votes were 
elected to four-year terms as city 
commissioners and candidate receiv¬ 
ing third highest number of votes 
was elected for a two-vear term, 
candidate elected to two-year term 
by entering on his duties as city 
commissioner was not estopped to 
contest the election of one of the 
candidates to a four-year term, 
where there was no incompatibility 
in oihCQs and no other issue was in¬ 
volved in contest other than question 
of tenure.—State ex rel. Whitley v 
Rinehart, 192 So 819, 140 Fla. 646 

68. Fla—City of Coral Gables v 
State ex rel Gibbs, 5 So 2d 241, 
118 Fla eri, followed in 6 So 2a 
244, 148 Fla, C79 

Kan —Gas Service Co. v. Consolidat¬ 
ed Gas Utilities Corporation, 65 P. 
2d 684, 145 Kan 423 
61 C J. p 330 note 96 

69. Kan—Cas Service Co. v. Con¬ 
solidated Ga.‘i Utilities Corporation, 
66 r2d 684, 146 Kan 12*1, 

—Corpus juris cited In O’Leary 
V. Reiner, 156 A. 120, 121, 9 NJ. 
Misc. 960. 

61 C.J P 330 note 97 

Delay held to constitute laches 

(1) One year—State ex rel Hall- 
garth V. School Dist No. 23, Union 
County, 172 P.2d 656, 179 Or. 441. 

(2) About three years.—O’Leary v. 
Remer, 166 A. 120, 9 N.J.Miso. 960 

(8) Nineteen years.—State, by 
Hagglund, ex rel. Security Savings 
& Trust Co V School Dist No. 9 of 
Tillamook County, 36 IP.2d 179, 148 
Or. 273. 

Explanation of delay 
Where result of a judgment in 
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favor of relator in quo warranto pro¬ 
ceeding would be to render a sizea¬ 
ble area served by defendant school 
district devoid of school facilities, 
relator was required to explain his 
delay in bringing the proceeding — 
State ex rel Hallgarth v School 
Dist No 23, Union County, 172 P.2d 
656, 179 Or 441. 

70. Fla —City of South Miami v 
State ex rel Gibbs, 197 So, 109, 143 
Fla 624—State v City of Home¬ 
stead, 130 So 28, 100 Fla. 354, 361 
Ill —People ex rol Universal Oil 
Products Co, 79 N.E 2d 83, 400 
Ill 82—People ex rel Mills v 
Fairfield Community High School 
Dist No. 226, 73 N.E 2d 292, 897 
Ill 233—^People ex rol. Lange v 
Old Portage IPark Dist, 190 N.E. 
•664, 366 Ill 840. 

Minn—'State ex rel. Town of Stuntz 
V City of Chisholm, 273 NW. 235, 
199 Mmn. 403 

Mo —Stale, on Inf of McX-Cittrick, v 
American Ins Co„ 140 S.W 2d 36, 
346 Mo 269 

N J —^Moore v, Ennis, 162 A 761, 10 
NJMisc. 1131. 

51 C.J. p 330 note 98. 

Beasonahle dillgenoe 
Where building inspector of the 
city was dismissed without charges 
being filed or a hearing accorded him 
and promptly appealed to civil serv¬ 
ice commission and, when his status 
there was determined to be that of 
an officer in the unclassified service, 
instituted quo warranto suit to test 
successor’s right to ofllce, he moved 
with reasonable diligence and was 
not in laches—^Pellegrino v. Evans, 
43 A 2d 269, 138 N, J Law 169. 

Organization of school district 
Fact that a school-house site has 
been selected, contracts for work and 
material made, bonds issued and 
sold, and a teacher engaged does not 
operate as an estoppel against a 
proceeding by information in the 
nature of a quo warranto against 
school directors to test the legality 
of the organization of a school diS'^ 
trict, where it does not appear that 
the bonds were sold or the money 
expended before the filing of the 
information, and the hiring of the 
teacher was done after that time — 
Mason v. People, 66 N.E. 1069, 185 
IIL 802. 
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§ 23. Defenses to, and Abatement or Dis¬ 
missal of. Proceeding 

a. In sonoral 

b. Ab.ilcmi'nt or dismissal of proceeding 

a. In General 

The availability of various matlers as defenres to 
quo warranto piocecdings has been Judicially deter* 
mined. 

Tlic availa1)ihty of vaiioiis m;ittors as clcfonsos 
to quo warranto prococclmfts lias been jiiclicially 
(letcTinin<‘(1.7l Accordingly, in a quo warranto pro- 
cco<liug nistiUited by the slate the doctrine of waiv¬ 
er may bo appealed to and applied in defonse,^- 
and conSKlerations of public interest may openitc 
as a defense to 'bar relief.The fact that irregu¬ 
larities in an election did not aflect the lesiilt will 
afford a good defense to a quo warninto proceed¬ 
ing attacking such elect ion,74 and the ill(‘gality of 
votes cast for a claimant of an onico may eonsti- 
tute a defense to a quo warranto proceeding brought 
by him,7C However, the facts tliat a CiTtilleate of 
election has been issued to the incumbent of an 
office,and that he has taken the oath of office,77 
and assumed the duties thereof,7^ do uot pievent 
an inquiry into his title. 

If the incumbent prevents his succe.s.sor from 
qualifying 'by unlawfully detaining' his certificate 
and commission, he will not be allowed to set up lus 
right to hold over as a defense to quo warranto 
procccdings,7^^ and thereby reap a benefit from bis 
own wrong,^^ An incumbent may mi assert as a 
defense the invalidity of a statute utkUt which 
he was declared elected and uikUt which lu‘ as¬ 
sumed the duties of office.^^ An agreement by de¬ 


fendant corporation with a boiongb is not a de¬ 
fense to proceedings by the state to forfeit defend¬ 
ant’s charter 8^ 

Wlieie quo waiianto is filed against a cori)Oiation 
on the ground lliat it aele<l as liustt'e without le¬ 
gal authority to do so, the fact that the efiorls of 
the coi poult ion in const met ion of buildings wcie 
bcneiicial to tlie stale alTouls no defi'ini' b^uliire 
to make due protest befoie the connril of an annex¬ 
ing town docs not afford a defense to a proceed¬ 
ing by the relator in quo waininlo to attack the 
anni‘xation of terntoiy, where such annexation 
was made in violation of the fiindanieiUal require¬ 
ments of the statute governing annexation.^^ In 
the absence of estoppel, aecumnlation of costs in 
carrying out illegal proceetlings is not ground for 
denying relief under an infonnalion in the nature 
of quo warranto.*^® Where a statuti* opnxssly pro¬ 
vides a method of filling vacancies, a claim that, if 
the incumbent is oinsled, llie resultant vacancy can¬ 
not be filled is without merit.^^ 

In accordance with the piactict* in some jurisdic¬ 
tions, where the attorney gentToI instilutes quo 
warranto procei'dings to <nist a fondgn corpora¬ 
tion of its iiHvilege to do business m the stale, the 
rule is to issue the writ as applied for in the first 
instance an<l put respondent to a showing by pica 
or answer why it sliouUl not be ousted.^7 Where 
a quo warranto 'pioceeding isbrongjii against a for- 
(‘ign corporation on the grounds that it is transact¬ 
ing business within the stale without authority, 
proof that defendant had olitained a ccTtificate of 
uuthonty from the projicr state ofilcial is a com 
plete defense.t*^ 


71* B^ttiovoa of i»eUnnt>iut 7 

Tho fn<’t that thi* of 

defendant to hold oUU’e liad ceaHod 
lioforo the Institution of tlu^ pro- 
oeeillnff (‘on.stltiit<‘<t a valid <l(*re«Ho. 
—cx rol. nnwthorne v, WtBO- 
hcart. 2H So.2cl 689, 3 58 Kla. 257. 

72. Ala,—Htato V. aadMUon, 110 So. 

C. 216 Ala. 242. 

lilmltatlonH. lachoa, and estoppel eeo 

supra 9 22. 

Xnaotion of relators in quo war¬ 
ranto prooeodlnigr airainst levoe die-* 
trlot for nearly dvo yoar« with 
knnwlcdffo of procoodinKS to create 
district, election authorizinpr bonds, 
<md construction work (performed in 
district, waived relators* rights to 
object to validity of district bonds 
in hands of holders who pttr<*haHed in 
Ipood faith, for value, and without 
notice of alleKod fraud In creation of 
district,—Fannin-Ijnm«r-I>el ta Im¬ 
provement I3ist No. 3 V. State, Tex. 
Oiv.App., 78 S*W.?d HOI, error dis- 
mlsBcd. 


73. III. IVopl,‘ ox rel. ITnlvenml Oil 
iToduets V. Villain* of hyotui, 

70 N.w.i’d aa. *100 in, h2. 

£aok of public luterost held not 
shown 

Mo,---Hlnto on Tiif. IlufTninn v. 8ho- 
Jde Power C3o-op„ 101 SAV.Sd 071, 
854 Mo. 892. 

74b. Mieh.-'Hturdavant v. Stevenson, 
240 N.W. 188, 201 Mleh. 400. 

Srror In oountlnff 
Quo U'urranto will be dlrniisHod 
notwilhstandlnff error in couutlnif 
and failure to seirreKate rejected bal¬ 
lots, where IrroKUlarlty was uuintcoi- 
tlonal and miscount did not iiiTect re¬ 
sult of eleetlon.--McLjymnn v, d^ont- 
briand, Xl.1., 108 A. 882. 

75. Oa.—Alexander v. Eyan, 48 S. 
10.2d 654, 202 <la. 678. 

Availability of quo warranto os rem¬ 
edy to attack election see supra § 
11 . 

76. Oa.—Oarrett v. Cowart, 101 S.1C. 
180, 140 Oa. 557. 
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77. fJa.- -dnrrett v, <\*w«rt, supra. 

78. <b».-4JarreU v, <lfiwart. supra. 

70. Mt),- Hlate v. 44 Mo. 223, 

80. V, SterrM, supm. 

81. (?a.‘ lluller V. M«Clure, 170 S.K 
078, 177 (H. 552. 

88. Pa.'‘-^(^»iumonvvealth v, Vetter 
County Wster <*o„ 01 A. 1009, 212 
Va. 403. 

83. Nln,- Marlon Co, V. 

State, 146 222. 107 Kla. 4Y2. 

84. Cal,*—lH*oplo ex r»*l. PnKauinl v. 
Town of Corto Mndorii, 218 J*.2d 
810. 07 <^al.App.8d 720. 

85. in.- -IV<»ple V, lloUn#*M, 180 N,M. 
780, 248 111. 204. 

86. N.J,— Haines v. Aikploton, 9 A. 
2d 778.128 N.J.Iaw 402, 

87. Kls,—State ex rol. l^andis v, S. 
H. KreHM 4b Co„ 165 Ho, 828, 116 
Via. 189. 

88^ XU.—-X^tople ex rel. Carber v. 
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§ 23 


b. Abatement or Dismissal of Proceeding 

(1) In general 

(2) Withdrawal from office or expira¬ 

tion of term 

(1) In General 

A motion to quash the writ or dismiss the proceed¬ 
ing should be sustained where the writ was improvident- 
ly granted, and it is ground for abatement or dismissal 
that the oFficor or person filing the information was with¬ 
out right or authority to do so. 

A motion to quash the writ or dismiss the pro¬ 
ceeding should be sustained where the writ was 
improvidcntly granted 89 It is ground for abate¬ 
ment or dismissal that the officer or person filing the 
information was without right or authority to do 
so, 80 and it has been held that a motion to quash a 
writ of quo warranto, or one in the nature thereof, 
is well taken only where there was no authority 


for bringing the proceeding,81 and that, where the 
information and answer present issues of fact, it 
is improper to dismiss the proceeding.82 Failure 
to file security for costs may constitute ground for 
quashing a writ and dismissing the proceedings.83 
In original quo warranto proceedings in an appel¬ 
late court, the appellate court may dismiss the pro¬ 
ceedings with leave to file copies of the pleadings 
for trial of the issues in a lower court®^ The fact 
that the relator, an attorney, violated a canon of 
professional ethics in prosecuting the case af¬ 
fords no ground for dismissal of the proceeding.®^ 

Pendency of anoiher action^ The general rules 
as to the pendency of another action as ground 
for abatement, as discussed in Abatement and Re¬ 
vival §§ 17-81, govern in quo warranto proceed¬ 
ings, 88 and the pendency of another proceeding is 


Hargreaves, 25 N'.E.Sd 43 C, 302 Ill 
App 387 

39. Pa—Commonwealth ex rel. 

Crow V Smith, 23 A.2d 440, 343 Pa 
446—Comnionwonlth ex rel. S<‘ht‘r- 
mor V Prauc'k, 166 A. 878, 331 J*ii 
341—Commonwealth v. Owens, 

Com PI, 36 L.U 2 LiegTlog 281, 36 
Mun L R 16—Commonwealth ex 

rel Schwartz v. Kasper, Com PI, 
35 Luz.IiOg.Tleg 244 
Discretion to grant or dismiss appli¬ 
cation seo supra § 6. 

B>eepo]].deat8 clearly entitled to of- 
fioe 

Trial court properly vacated cx 
parte order issuing writ of quo war¬ 
ranto directing lospondents to show 
by what warrant they claimed the 
right to act as trustees of religious 
corporation where it conclusively ap¬ 
peared from the petition, writ, and 
nflldavits m<*d that respondents were 
in fact and law such trustees end 
that hence the writ had liecn Im¬ 
providcntly issuod —^Dollenmayor v. 
Ryder, 286 N.^W 297, 206 Minn 207. 

issuance of writ in vacation 

Petition in quo warranto procoed- 
*ing to command public utility to 
show its authority and claim to 
rights, privileges, and franchises in 
opezatmg plant was held not so pos¬ 
itive as to public necessity or as to 
irreparable Injury as to justify issu¬ 
ance of writ in vacation on grounds 
of threatening of great and irrepara¬ 
ble injury—^State ex rel McKlttrlck 
V. Missouri Service Co, Mo App, 102 
S.W.2d 676. 

Showing defect after writ out 
In QUO warranto proceeding for 
forfeiture of .charters of railway 
and traction companies, respondents, 
by motion to quash, could show that 
the suggestion was defective in sub¬ 
stance, after the writ was out.— 
Commonwealth ex xel. Marglottl v. J 


Union Tiaction Co. of Philadelphia, 
194 A 601, 327 Pa 497. 
l^ach of jUTiGdiction of subject mat- 
ter 

Til —People V, Blackwell, 173 N E 
760, 342 III 223 

90. Minn—Rtate ox rel. Buik v 
Thuot. 41 NW.2d 685, 230 Mmn 
365 

61 C.J p 331 note 1. 

Poisons entitled to bring quo war¬ 
ranto proceedings see infra §5 25- 
31 

Commonwealth not entitled to assort 
forfeiture 

In quo wurranto procoedmg for 
forfeiture of charters of railway and 
traction companies, court properly 
sustained motion to qua<ih, as 
against contention that motion to 
quash did not lie, and that there was 
no alternative but to demur, answer, 
or plead, where suggestion showed 
that commonwealth was not entitled 
to assert forfeiture—Commonwoalih 
cx rel, Margiotti v. Union Tiactjou 
Co, of Philadelphia, 194 A 661, 327 
Pa. 497. 

Time of making objection 

An objection that the person filing 
the information was without right 
or authority to do so must be made 
seasonably or tt will be deemed to bo 
waived.—State v MeSpaden, 39 SW 
81, 137 Mo 028. 

91. Ala,—Farmer v State ex rel 
Kill crease, 187 So. 736, 28 Ala 
App. 398, certiorari domed 187 So. 
737, 237 Ala 666. 

Pa—Commonwealth v. Peoples, Com 
PL, 30 Del.Co 80—Commonwealth 
ex rol Wolss v, Snyder, Com.PL, 
26 North Co 145. 

Motion to quash or dismiss pleading 
see infra S 40 

92. Fla—State ex rel. Harris v, i 
King, 138 SO 122, 137 Fla. 190. I 
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Issues of law and fact 

Under the terms of the civil code, 
issues of law or of fact in quo war¬ 
ranto proceedings could not be raised 
by motions to abate and dismiss the 
information—State ex rel Johnson 
V ronsumers Public Power Dist, 6 
N W2d 202, 142 Neb 114 

©3. Ala—^l^V'enzel v. State ox rel 
I>owoll, 3 So 2d 26, 241 Ala 406 

94. x''la—State ex rol Uell v Rine¬ 
hart, 193 So 824, 140 Pla, 666 

I 95. Mich —Attorney General ex rel. 
VVuudrow V. Knapp, 17 N.W2d 223. 
310 Mich 885. 

Canon of ethics not Involved 
■Where issue in quo warranto pro¬ 
ceeding was whether defendant was 
disqualiflcd to hold the ofllce of 
school commissioner, supreme court 
was without authority to dismiss 
proceeding on alleged ground that 
relator violated canon of profes.sion- 
al ethics as a lawyer in prosecuting 
case, since canon of ethics was not 
involved.—^Attorney General ox rel 
Wondrow v. Knapp, supra 

96. Ind—Vogel v. State, 8 NE, 164, 
107 Ind, 374. 

53 C J. p 331 note 11 fa]—! C J. p 77 
note 32. 

Blsmissal refused 
Proceeding in nature of quo war¬ 
ranto to require telephone company 
to remove equipment fl'om streets of 
city would not be dismissed on 
ground that similar information was 
pending In circuit court and that city 
did not authorize attorney general 
to iUe information in supreme court, 
where proceeding in circuit court 
was dismissed on day following fil¬ 
ing of information in supreme court 
and aldermen of city passed resolu¬ 
tion ratifying action of attorney 
general-^tate ex inf McKittrick ex 
rel. City of Lebanon v. Missouri 



QVO -WAmANTO 


74 C.J.S. 


§ 23 

not ground for abatement where there is a lack 
of identity of i)artics or issues, or •both.®'^ 

Unaulho) i::cd siibstitittion of attorneys of record 
for plaintiff docs not abate or discontinue the ac¬ 
tion 

Death of pfknUc rchiior or complainant termi¬ 
nates the i>rocoe(ling, and it will be dihinissed 

Moot or spcctilathfe ease A quo wairanto pro- 
ccednifi: may he dismissed where it is inoot,^ and a 
proceeding brought for the solo purpose of obtain¬ 
ing a determination as to who has the power of 
appointment to an ofllco will be dismissed wheie the 
relator and lespondent have no real dispute and 
the occupant will remaiii in office whatever may 
be the decision.^ Also, the case* will be dismissed 
where the controversy has become moot by reason 
of circuinslanees ocenrring subse<iueiit to the in¬ 
stitution of the suit,*'* and quo wairanto to lest the 
validity of a wStatiite will be dismissed where the 
statute is repealed pending the action More¬ 
over, quo warranto will not he to prevent a pure¬ 
ly speculative occurrence.** 

Jieijarded as demurrer. A motion to dismiss an 


action in the nature of quo warranto may prop¬ 
erly be treated as a dennii rc‘r,<> and on a motion 
to quash the wnt the facts alh'ged in the informa¬ 
tion arc deemed to he admitted.'? 

Voluntary dismissal or motion to dismiss. Where 
a quo warranto suit is brouglit in the name of the 
slat(‘ t>n rcKition of an individual and other persons 
are added as relatois hy aiiietulm<‘ul, a suhseqiiciit 
motion of the original relator for a dismissal of 
the suit, while suiliei(*nt as a wilhdrawal of such 
relator from the suit,f* does not woik a discoutinu- 
ance ^ 

Dismissal hy, or on order of, attorney general 
or disdriti attorney. At eominon law the attorney 
geiu'ial may dismiss the ])roceeding if, in the dis¬ 
charge of his official duly, he deems it pioiior to 
do so.^** Under statute it has l)et*u held that a coun¬ 
ty attoni(‘y who has the right to file an in formation 
m the nature of (|uo warranto is not letiuired to 
di.smiss it on the order of the atloiney general 
despite the Ialler\s geiieial supervisoiy conliol of 
county allorueys.i*^ On the oflit*r hand, it has also 
been held that the attorney general may dismiss 
such a proetTtUiig ovei the objeelions of the rela- 


Wtandard Tel. <lo., SB W.2<1 Oin, m 

Mo. (Ma. 

07. Ohio. State V. J4<’hnc‘id(‘r, H*! 

N.IO ‘tin, lOS Ohio SI. 402. 

Bl <\J. V Jhll note 11 lal, 

7 rpoeedlxi,nr W diffovoixt ololmoat 
A elalniant of luihlle olUeo is not 
t>r(M'lud(»<l from iuHtltutuiw quo war¬ 
ranto |)rooe(‘(llnKH analnst p(*rHou 
holtlln*; mieh olUeo nlmply heeainu* 
of peiideiiey (jf unoUier quo war¬ 
ranto pro<M*f<UTifr nwalnst wamo per- 
Hon hy another olalnianh of, or per- 
Hon lnt(‘roMt<*('l In, oHIoe — Stc*/jhc*nH v. 
Wohlwandor. 30 H.I0.2<t 4G0, 3 27 CJa 
793. 

98, N.y.—Melnlyro v. Sawyer, lOG 
N.y.S. G31, 179 APP.t>iv. 635. 

90 , Vt.—Noy(*ti V. riydo I*«irk, GO A. 

10(13, 73 Vt. 2G1. 

G1 (l.J. p 331 noLea 6, 6. 

Taxpaypr 

Quo warranto proeoedinffff hy a 
taxpayer to inquire into the validity 
of a tax to ho auhaonuontly as- 
ahato on hlH death.—Noyes v. 
irvdo Park, 60 A. 10G8, 73 Vt, 261. 

1. Fla.—State ox rol. IjandlB v. 

iroaton, 180 So 760, 132 Fla. 443. 
Ill,—I Vo pi 0 ex rel. Doach v, Wiao, 
32 N.M2d 328, 308 IllApp. 389. 

Kan.—Stain ex rel. SSImnier v. 

Sahean. CG T 2d 383, 146 Kan GOG. 
fCy.—Commonwealth ex rel, Mere¬ 
dith V, Ana>ursr«y, 126 S \V.2d 726, 
276 Ky, 806 . 

Tonn.—r^hlllipB v. Greor, 98 6.W.2d 
7$. 170 Tonn. 629. < 


IVrmluallou of Ineumhetiey In odleo 
aa lenderiuK proeeedliut moot Met' 
Infra auiidlviHUJft h (2) of thhi 
Heel Ion. 

X*roooodlnft» hold not to ho moot 
Priu'eedlruf In nature of quo war¬ 
ranto on relation of eounty elerk, 
who had Ihm'ii removed after eonvle- 
U<m of f<'lt»ny, watt not inotit heeau:u' 
relator, afl<'r Hue<M‘HMor'n nppohU- 
meut, wa,M aaain eouvieled of oUu'r 
infamouH erlnu'H, olnee deelMlon waa 
K<»verned hy eondltloiiH pn'vallmr, 
when Inf(»rmn(lon was illed, Alti»r* 
uey (h'neral ex rel, OUFara v, MiuU- 
g-onu'ry, 207 N.W. 560, 276 Mieh. 604. 

3 , Ni*v,—State v. MrCullouirU, 18 F. 
760, 20 Nev. 164. 

3. Okl.--Sanford v. Markham, 221 I*. 

3G, 90 Okl. 160. 

Ahstvaot title to oAlco 

Where no Huiwtantlal heneflt 
would Inure to plaintiff, quo w.irrnti- 
to pnxieedinfT will not he eoutlmuxl 
nu'rely to try alaUraet title to oHlee. 
—IVople V. Muehe, 300 X*. 829, 314 
Cal.App. 739. 

Oonflmatloa in oOloa 
IToeeedlng* in nature of quo war¬ 
ranto to ouHt mennhar of eounly tax 
board will ho dlnmlHaed an preHtuit- 
liifX academic queation after Htal(' 
HenatoV confirmation of Kov(*rntir’M 
nomination of Huc<*eHHor to defend¬ 
ant.—Kelley v. Illfirham, 172 A. 803. 
12 N.J.M1HC. 405. 

4L Kan.—State ex rel, 2!lmmer v. 
Shcan, 66 r.2d 383, 146 Kun. 696. 
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5. Fin, Stale ex rel. v. 

Valx. 16V So. 061, 117 Fla, 311. 
3?o8Slhlo ianuanoo of raclnfr po»*jnit 
t^uo vvarinnto lo pri'\e?U eiiy eom- 
mljJMlonern from m .tniq; iMusnlt for 
<'omtlrut*llon of rnehu- plant In re- 
elrh’U'd dhilrlet uml*T provlnlon of 
9soiiinf7 ordlnanee alvinq eomnilrmion- 
era power to vary pniviolomi of xtm- 
liqr ordlnanee ht r.pMfUio nuie to pre¬ 
vent hardnhlp wa*j held not to lie, 
\vher(% hemanei* of permit wan only 
Mpeeulallvt*. Slate ex rel. Imndiu v. 
Valx, puprn, 

C. Iowa. Slate ex n*!. AdaniH v. 
Murray. 267 N.W. 663, 219 Iowa 
108, 

A8 to notloo 

I>lMtrIet eoiirt properly Lreided mo¬ 
tion to dlnmlmi net Ion in trUttre of 
(pio warranto a» <Iemurrer, whieh un¬ 
der eode provhdouM eonld he dlH- 
pfoted of wItfnaU five dayw’ mdlee 
afli'r IraMHfer of eaime frtim equity 
to law eah'iular wlllmut ohjeet!<»«.' - 
Slain ex rel. Adunm v. Murray, au- 
pra, 

7. Fla,-' State ex rel. Laudhi v. 

Ward, 168 S(». 273, 117 Fla. 686. 
a Ala,- FerKUM(»u v. State, UO So. 
20, 216 Ala. 214. 

0. Ala.—FarKuaon v. State, impra. 

10. HI.—rvoplij V. Franklin t'ouuty 
nuur. ABHOf., IGl N.F, 66, 820 HI. 
682. 

11. Wawh.- Slate ex rel, HamlUoa 
V. Superior fourt, Whateom <^)un' 
ty, 101 l»,2d 688, 3 Wanh,2a 633. 
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tor,l* although there is also authority to the con- 
trary.^3 Where both public and private interests 
are involved, it has been held that a district at¬ 
torney who has previously consented to the bring¬ 
ing of quo warranto may not block further prose¬ 
cution by an arbitrary motion to dismiss where no 
legal ground exists for dismissal 

(2) Withdrawal from Office or Expiration of 
Term 

Ordinarily the defendant's voluntary withdrawal from 
office while quo warranto proceedings are pending, or 
the expiration of his term, Justifies dismissal of the pro¬ 
ceedings; but under some circumstances the proceeding 
may survive, as where damages are sought 

Ordinarily proceedings for quo warranto, or in 
the nature thereof, are abated and may be dis¬ 
missed where, after commencement of such pro¬ 
ceedings, defendant voluntarily withdraws from the 
office,iS or his appointment or election thereto is 
declared void,^® or his term expires pending such 
proceedings, and, where no substantial benefit 
would inure to plaintiff, the proceedings will not 
be continued merely to try the abstract title to the 


§ 23 

office.!® On the other hand, respondent's surren¬ 
der or renunciation of, or withdrawal from, the 
office after the institution of the proceeding docs 
not necessarily abate it or require its dismissal, 
and in an otherwise proper case a quo warranto 
action or proceeding commenced during the term 
of office in question may, after the expiration there¬ 
of, be tried^® and prosecuted to final judgment,^! 
where the ousting of defendant is not the sole ob¬ 
ject of the proceeding,22 and it has been held that 
the proceeding may be continued where necessary 
for the recovery of damages or costs which plain¬ 
tiff has sustained or incurred because of the wrong¬ 
ful assumption of authority.23 

Abandonment of office by relator. Where the 
relator is a claimant of the office in controversy, 
his voluntary abandonment of the office and surren¬ 
der thereof to respondent, while the action is still 
pending and undetermined, amounts to an abandon¬ 
ment of the action,24 and the point that the relator’s 
abandonment of the office resulted from his mis¬ 
apprehension of the facts will not enable him to 
maintain quo warranto.25 


12. Cal—State ex rel. Carre v. Pe¬ 
troleum Rectifyinff Co of Califor¬ 
nia, 68 p.2d 984, 21 Cal App 2d 289. 

13. Mo—State ox rol ITondlan v 
Wilke Land Co., 162 SW,2d 846, 
349 Mo. 666. 

Qno warranto to forfeit corporate 
diarter 

Where attorney srcnoral instituted 
action in nature of quo warranto to 
forfeit defendant's corporate char¬ 
ter and franchise at request of an 
individual as relator, the attorney 
srencral was not authorized to dis¬ 
miss the action without consent of 
r(‘lator —State ex rel, Handlan v 
Wilkie Land Co„ supra 

14. Or—State, by HaK*?1und, ex rol 
Security Savings Sc Trust Co v 
School Dist. No 9 of Tillamook 
County, 31 P.2d 751, 148 Or, 273. 

15. Cal—^People v. Muehe, 300 P. 
829, 114 Cal App. 739 

Ahandonznent effective, although res- 
ignation luiAOoeptod 
An information in quo warranto 
contesting validity of appointment 
must be quashed as presenting moot 
question, where respondent's answer 
alleges that he has resigned and 
abandoned his oillco, even though 
it does not allege that resignation 
has been accepted by governor — 
State ex rel. Landis v. Heaton, 180 
So 766, 132 Fla 443. 

TTnless necessary to acooxapUsh 
purpose beyond ouster, further pros¬ 
ecution of quo warranto proceeding 
is improper, and proceeding abates 
t>y voluntary surrender of oiffees 


challenged after institution of pro¬ 
ceeding—^People V Muehe, 300 P. 
829. 114 Cal App 739 

16. Ky.—Commonwealth ex rel 

Meredith v Amburgey, 126 S.W.2d 
725, 276 Ky. 805, 

17. La—State ex rol Davis v 
Bankston, 13 So 2d 266, 202 La 920 
—Corpus Juris quoted in State v 
Webster Parish School Board, 
App, 150 So 446, 448. 

Tenn —State ex rel Phillips v. 

Greor, 98 S W 2d 79, 170 Tenn. 629. 
61 C J, P 331 note 27 
Bospite reelection 

Whero quo warranto proceeding 
was brought, not against corpora¬ 
tion, but against three individuals, 
to remove them from ofllco of presi¬ 
dent, vice president, and secretary- 
treasurer of corporation, but toi*m of 
oillce of all throe defendants expired 
during pendency of the proceeding, 
the proceeding was required to be 
dismissed, even though the secre¬ 
tary-treasurer had been reflected to 
new term.—State ex rel Davis v. 
Bankston, 13 'So.2d 266, 202 Lia. 920 

18. Cal—^People v. Muehe, 300 P 
829, 114 Cal App. 789, 

La—Corpus Juris quoted lu State v. 
Webster Parish School Board, 
App., 150 So 446, 448. 

61 C.J. p 382 note 28. 

19. N.H —^Attorney General v, 
Johnson, 7 A. 881, 63 NH 622 

NT.—Nichols v. Maclean, 5 NH 347, 
101 N.T 626, 64 AmB. 780. 

61 C J. P 331 note 23 

80. La —Corpus Juris quoted tu 

217 


State V. Webster Parish School 
Board, App, 150 So 446, 448 
Mo—State v. Hoffernan, 148 SW 
90, 243 MO. 442. 

Time to sue see supra S 32 

21. La —Corpus Juris quoted in 
'State V Webster Parish School 
Board, App., 150 So 446, 448 

Mo —Slate, on inf McKittnck, v 
Wymoro, 132 S.W.ad 979, 345 Mo. 
169 

N J.—Turtur v. Turley, 138 A. 209, 
103 N.J.Law 626 

22. Mich.—^Hawkins v Voisine, 290 
NW. 827, 202 Mich. 367. 

23. La —Corpus Juris quoted in 
State V, Webster Parish School 
Board, App, 150 So. 446, 448 

Mich,—^Hawkins v. Voisine, 290 N. 

W 827, 292 Mich. 867. 

61 C J. p 331 note 26. 

24. Nob—State v. Boyd, 61 N.W. 
964, 34 Neb 436. 

61 C.J. P 331 note 22. 

25. Mont —State ex rel. Flynn v 
Ellis, 98 P2d 879, 110 Mont. 43. 

Xgnoranoe as to disqualifioation of 
opponent 

Where relator, who had been in¬ 
cumbent in offloe of county superin¬ 
tendent, after election of defendant 
to omce abandoned the office, fact 
that relator would not have aban¬ 
doned office to defendant if he had 
known that defendant did not pos¬ 
sess requisite qualidcatlons did not 
avail relator in quo warranto pro¬ 
ceeding to oust defendant from of¬ 
fice—^State ex reU Flynn v. Ellis, 
supra. 
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§ 24* Jurisdiclion and Venue 
a. Jiirisdictinu 
1). V\*nuc 

a. Jurisdiction 

(1) In judicial 

(2) F-owor coints 

(3) Appcllale cnurts 

(1) In General 

Constitutional and statutory provisions ordinal ily 
control in respect of what courts have Jurisdiction of 
proceedings in the nature of quo warranto. 

In order to ascertain what courts may take ju- 
risclictiou of proceo<linf 2 ;'s l>y quo warranto, refer¬ 
ence must he had to the or|*aiiic law and statutes 
of the vSlatc.^<5 "Phe attorney j*eueral cannot, by 
consent, confer on a couit jurisdiction which it 
does not povssess under the consLitulion or statutes.27 
Where lack of juns<hclion as urj>fed on the ground 
that a necessary party was not a legal entity when 
the procec<Hng was begun, such contention will be 
overruled where it appears that such party had l>e- 
come a legal entity at the time when the objection 
was raised/*^^ The exclusive character of quo war¬ 
ranto as a remedy is discussed supra § *1. 

Cfimiml jurisdicUan, In some jurisdictions an 
information in the nature of quo warranto has been 
held criminal in form to the extent that matters 
of jurisdiction arc governed by the iiiles apidiea- 
blc to criminal proceedings.^^ In other jiiriwsdic- 
tions, however, it has be(‘n held that, in the ab¬ 
sence of the imposition of a fine, a iiroceediug by 
information is not criminal, or ((iiasi-criminal, to 
the extent that no valid action can he taken in it 
out of term.^o 


Effect of fraycr for judgment. Tn a jurisdiction 
wherein the judgment m quo uanaiito proceedings 
against the iiiciimbcnt of an otliee must he Hiiiilod 
to an ouster from oUlcc, as discussed infra § 40. 
the fact that the petition piays not only for the 
ouster of respondent from the oflice but also that 
the relator be put in iiossession tbeieof cloes not 
alfect lb<‘ iiirisdiclioii of the cotni to enteiUun the 
proceeding.*^ *• 

Judge, The court, rather th.in the fudge, hoars 
proceedings in quo warranto,'*- and, unless express¬ 
ly anthoii;!e(l by statute to do so,'*:* judge out of 
court cannot issue a writ of <ino wator 
grant leave to file such an information in the na¬ 
ture of quo warranto.'"*® 

(2) Ix>wcr Courts 

Lower courts of qeiirr.il and or’qina! jurlfidiction, 
such a£» the district, elicmt, tr *aipeiior courts, are opril- 
nariiy accorded Jurisciichon of quo warranto procoodings 
or thouo in the nature thcroof* 

District, circuit, snpeitor, conmion pleas, and 
other like courts of oiiuin.il and g<'neral juris 
dietion are vested with junviiction of tpio war 
laiito proceisliiigs,*'*’* I'his is tine not only undtT 
consliliitioiial or statutory provisions expressly 
confer!iug juiisdlclicm of <iuo watraulo iproceed- 
tng’s,:*^ but also under the construction placed on 
general ]n‘ovision.s conferring jurisdiction on sucli 
courts,:*^ Wli(‘M‘ jtuisdiclioii of claim* to oliiu* 
is not ex]»ressly or impliedly placixl tdsewluTc, as 
<liscnss\Hl in Sections § ?A7 b, and Ollicrrs {fg /b, 
80, it bus been held that a lower coiut of general 
jurisdiction has residuary jurisdiction nmler the 
constitution irresp<‘ctive of whether aetioms arc 
teniieil election cont<*sts, proceedinp.s in the nature 


26. MIfiH. -Tandney v. Attorney 
Qcnami, aa MIsm. 508. 

61 C.J. p 332 note 42. 

27. Oolu.— Wtato JUilIrtnul CornmiM- 
»ion v. ixsiple, 08 P. 7, 44 t?olo. 315, 
22 810. 

28. Hlch.—Ifounf; v. lUwilcH Tp., 
Antrim County, 20 N.W,2d ICO, 312 
Mich. 217. 

School district 

Where an oloctlon to ostahllsh a 
township unit school district was 
hold Au/ruMt 20, Information In na¬ 
ture of quo warranto by taxpayers 
to tost lepfallty of election was filed 
and process issued Septemb<‘r 5, 
board of odueatlon was not eleoted 
until September 0, proec^ss was 
Horvod on district on Weptembor 20, 
and defendants township and dlstr!<‘t 
llUtd an answer on Oidober 3, the 
eourt did not lack JurlHdl<*tion over 
district on Kround district at tirm* 
the action was oommeneed bad nut 


beemno a entity. He Viame v. 

Hanks Tp., Aniriiii <iouiitj, 20 N.W. 
2d too, 312 Mieh. 217. 

29. WlM,-‘ Htnte v. Went Wlnetinnln 
U. <Uk, 34 WlH. 127. 

51 C.J, p 322 note 44, 

80. N.M,- Ti*rrllc»ry v. Armijo, 80 
r. 257, 14 N.M, 205. 

31. Xlawalf.— KaueulU v. U.nidy, 17 
Hawaii 9. 

82. Abu-—Newman v. Htute, 30 So. 
648. 

38. MIhs.— vHowen v. Gllleylen, 58 
MIrh. 8X3. 

51 O.J, p 332 note 40* 

34. WlH.—State V. Conklin, 33 Wls. 
685—U. S. V. Irfoekwood, 1 I*lnn. 
359. 

3S- Mleh.—M<*I>onald v, Ab^ona 
County, 61 N.W. 1114, 01 Mleh, 450. 

36. Ark.—Vurdy v. Glovor, 132 S.W. 
2d 821, 109 Ark. 03. 
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Mo. Stall*, on Inf of Wnllai’h v. 
Heekmau, IHn SAV.M 810, 353 Mo. 
1015 

N..r.- W^ihlor V. tintermann, 70 A,2d 
006. 10 N..f.Super. 18K. 

Pa, (Xaiimoinvi'alth v, Kidfier, 37 
Ha.HtMt. iSt, <^>. 473, atUrmed Com¬ 
monwealth ex ret. Kolley v. Kelaer, 
16 A.iNl 307, 340 I*a, 50. 

Tenn, .Stall* ex rel, Howell v. Seii- 
nlmr, 3 "II .n.w.lld I3. 188 T(*n)ri. 681. 

Tex,' Stato ex rel. Sliarp v. Martin, 
ClV.App., 180 H.W.Sil ill. ri*fUHe(I 
for want of merit Henlaon v. 
State, CIv.App., 61 M.W.Od 1017, 
error refused Denlaon v, Stntt' o\ 
rel. Allred, Cl S.\V.2d 1023. J22 
Tex, 459. 

5X <\J. p 333 note 54. 

37. Pa,- tkiTunumwealth v. Whirry. 
162 A. 840, 302 Pa. 134. 

33. III.—Snowball v. 66 N. 

Id 638. 147 lU, 200. 

61 O.J. P 383 not« 60. 
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of quo warranto, or suits to oust usurpers.^® 

The jurisdiction of such courts extends, on the 
one hand, and is restricted on the other hand, to 
the political division for which they are estab¬ 
lished,unless, by statute, they are given juris¬ 
diction throughout the slate in cases wherein the 
state or commonwealth is plaintiff.^l Inferior 
courts, and those of limited jurisdiction, such as 
city courts, do not usually have jurisdiction of 
quo warranto proceedings,^^ although it may be con¬ 
ferred on them by constitutional or statutory pro¬ 
visions."*^ 

Proceedings involving state office. Quo warranto 
proceedings involving the right or title to a state 
office are within the jurisdiction of district, su¬ 
perior, or common pleas courts under the consti¬ 
tutional provisions of some,*^ but not other,*® 
states. 

Discretion of attorney general. Under statute it 
has been held that a quo warranto proceeding may 
be brought cither in the district court or in the 
supreme court as determined by the attorney gen¬ 
eral.*® 

(3) Appellate Courts 

Appellate courts may have original Jurisdiction of 
proceedings in quo warranto or in the nature thereof, but 
Will ordinarily decline to exercise It where a lower court 
possesses concurrent jurisdiction. 

Under constitutional or statutory provisions orig¬ 
inal jurisdiction of proceedings in quo warranto, 
or in the nature thereof, may be conferred on ap¬ 


pellate courts.*^ The exercise of such jurisdiction 
is not always mandatory,*® and ordinarily the court 
will decline to exercise it unless some good reason 
is shown for not making an application to a lower 
court possessing concurrent jurisdiction,*® and it 
will also decline to exercise it where a substantially 
similar, although technically different, cause, in¬ 
volving the same matters, is pending in a lower 
court®® On the other hand, where a speedy de¬ 
termination seems desirable and it appears that, 
if the case were referred to a lower court, it would 
in any event come before the appellate court on 
review, the appellate court may exercise its orig¬ 
inal jurisdiction to entertain a proceeding in quo 
warranto by the state in the public interest to oust 
one usurping a state office.®^ 

b. Venue 

A proceeding in quo warranto or In the nature there¬ 
of should be brought in the place designated by statute. 

Quo warranto proceedings or those in the na¬ 
ture thereof should be brought in the place desig¬ 
nated by statute,®^ which may be the county of 
defendant’s residence,®® or that in which the du¬ 
ties of the office involved are performed,®* or the 
county in which a school district is located,®® or, 
where a court has state wide jurisdiction, venue 
may be laid in any county wherein such court is 
sitting.®® In the absence of exceptions relating to 
quo warranto, the general statutes of the state 
with respect to venue will control.®'^ 

Change of venue may be made in a proper case 


39. Ark.—^Purdy v. Glover, 132 S.W 
2d 821, 199 Ark. 63. 

40. I>el —State v. Hancock, 46 A 
850, 18 Del 231 

51 C.J. p 333 note 57. 

41. Pa.—Commonwealth v. Towanda 
Water-Works, 15 A. 440. 

51 C.J p 333 note 68. 

42. Cal—People v. Gillcspio, 1 Cal 
342, followed in l^oople v Km«:, 
1 Cal 345. 

43. Ala—^Lee v. State, 49 Ala 43 

44. Anz—State v. Jones, 137 P. 
644, 16 Ariz 215. 

N* M —State v. Van Stone, 121 P. 611, 
17 NM. 41 

45. Po.—Commonwealth v. Skinner, 
14 Pa.Co. 347. 

46. Minn—‘State ex rol. Burnquist 
V Village of North Pole, 6 N W 2d 
458, 213 Minn. 297. 

47. Ariz,—State ex rel. De Conclnl 
V. Sullivan. 188 P.2d 692, 66 Anz 
848—State ex rel. Sullivan v, 
Moore, 64 P 2d 809, 49 Ariz. 51. 

Mich.—^Attorney General ex rel, 
Baird v Johnson, 293 N»W. 645, 294 
Mich 250. 


Ohio—Muskingum Oounlv Domo- 
rratio Kv-Oommittoo v Burner, 17 
Ohio Supp. 61. 

Jurisdiction of particular courts see 
Courts §$ 314-485 

48- Kan.—State v Kansas Casualty, 
etc., Co, 206 P. 331, 111 ICan. 180. 
49. Mo.—State ex rol McKlttrick v. 
Missouri Service Co, App., 102 S. 
W 2d 676 

61 C.J. p 333 note 66. 

60. Kan —State v, Kansas Casualty, 
etc, Co, 206 P. 381, 111 Kan 139. 
51. Ariz—State ex rel. Sullivan v. 

Moore, 64 P 2d 800, 49 Ariz 61. 
53. Tex,—^Woodson Independent 

School Dist V. State ex rel. Cox, 
Civ.App., 130 SW,2d 1038, error 
dismissed, Judgment correct*— 
Denison v. State, Civ.App., 61 S. 
W2d 1017, error refused Domson 
V. State ex rel. Allred, 61 S.W2d 
1022, 122 Tex '459. 

61 C.J. p 333 note 67, 

53. Ind.—^Robertson v. State, 10 N. 
B. 582, 648, 109 Ind. 79. 

61 O.J. p 888 note 67 [b] (1), [IJ. 

54. Miss—State v. Anderson, 97 6o. 
884, 183 Miss 638. 

, 219 


Tex—Denison v. State, Civ.App, 61 
SW2d 1017, error refused Deni¬ 
son V State ex rel Allred, 61 S. 
W 2d 1022, 122 Tex 469 
61 C.J. p 333 note 67 [d] (1), (2). 

56. Tex.—^Woodson Independent 

School Dist V. State ex rel. Cox, 
C1V.APP., ISO S.W2d 1038, error 
dismissed, judgment correct. 
Where defendant served and district 
situated 

Quo warranto attacking organiza¬ 
tion of a Joint rural high school dis¬ 
trict may be Instituted in any one 
of the counties in which some de¬ 
fendants may be served with proc¬ 
ess and in which the school district 
may be situated—'State ex rel Mo- 
Queary v. Board of County Com'rs 
of Miami County, 215 P.2d 681, 168 
Kan. 728. 

56. Neb—State v. Frazier, 44 N.W. 

471, 28 Neb 488. 

51 O.J. p 333 note 67 [ej 

57- Tex.—^Woodson Independent 

School Disi;. v. State ex rel Cox, 
Civ.App., 180 S.W.2d 1038, error 
dismissed, judgment correct. 
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in quo warrntito procccdinpsi or those in the na¬ 
ture thereof,®® and a change of venue will, in some 
juiisdictioiKs, be allowed in such proceedings 
l>nmj»ht for the protection of the rights of a pri¬ 
vate iierson.®*^ However, if the supreme court has 
specified a county for the trial of an issue of fact, 
the giuieral law as to a change of venue docs not 
apply.®® Statutes relating to a change of venue 
in criminal eases do not apply to quo warranto 

§ 25. Plaintiffs, Petitioners, and Relators 

The person on whoso complaint, or at whose Instance, 
an Information or writ of quo warranto Is filed, and who 
Is quasi the plaintiff, Is called the relator. 

The person on whobc complaint, or at whose in¬ 
stance, an information or wiit of quo warranto is 
filed, and who is quasi the plaintiff in ihc procccd- 
itig, is known as the relator 

The question as to who may make an application 
for leave, in connection with quo warianto pro¬ 
ceedings, is discussed supra § 21 b. 

§ 26. - Government or People 

Except where statutes permit proceedings In the 
name of the attorney general or a private Individual, quo 
warranto proceedings must be in the name of the state 
or people, or, In some cases, the United States. 
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Except where the case falls wilhin a statute au¬ 
thorizing the action or proceeding to be brought in 
the name of the attorney general, as discussed in¬ 
fra § 27, or a private individual, as discussed infra 
§ 28, a quo warranto action or proceeding may 
and must he brought and earned oil in the name of 
the stale or commonwealLh,®® or the people there¬ 
of,®** or, in some cases, in the name or at the in¬ 
stance of the United States®® However, under 
sonic circumslances the state may be a nominal, or 
only a foimal, party, rather than the real party in 
interest,®® as where the jiroceeding involves the 
title to an ofiicc in a pnv*ile corporation, as dis¬ 
cussed infra § 30. 

§ 27. - Attorney General or Prosecuting 

Attorney 

The attorney general or, In tome Jurisdictions, s 
local prosecuting attorney or similar officer may generally 
bring a quo warranto action on behalf of the state; In 
some Jurisdictions such authority Is exclusive. Such 
officer may ordinarily direct and control the proceedings. 

Generally speaking, the attorney general may 
bring an action or pn)ee<‘(ling in tin* nature of quo 
warranto, or apply for leave to do so, on IndmU 
of the state,®'^ and he may do so ex otficio on his 
own information or relation without naming any 


68. T<'X.—WoodHon InddjU'iiilent 

Seliool l)iHt. V, Slate <‘X rel. Oax, 
Hupra. 

Xn.—People v. Shaw, 13 JU. fiSt. 

60. Mo.--Stale v. Townnley, G6 Mo. 
107. 

01. Til.—lOnnmlnxer v. I'oople. 47 Til, 
3S4, 96 Am.JL>. 496. 

62. Ho.—State v. Dunean, 175 S.W 

040, 042, 266 Mo. 20, Ann.diui. 

191CT> 1. 

"Itolator** defined fronorally «eo th<‘ 
C.J.S. deanition Kelator, alHo 53 O. 
X p 1100 notes 82-86. 

63. Fla.—enty oJf South Miami v. 
State ox red. LandlB, 102 So. 624, 
140 Fla. 740. 

Okl.—'Stoto V. iroltaclaw, 2 X>.2d 1022, 
161 Old. 103. 

—c:ommonwealth ex rol, S<‘her- 
mer v. Franok, 106 A. 878, 311 X*a, 
341. 

61 C.X p 334 note 77. 

Bissnissal of prooeedlnsf mot «o 
hroufirht 

A quo warranto proceedlnK munt 
ho brought In the name of thi' Btato 
by the district attorney gonoral, and, 
If It la not BO brought, it muHt bo 
dlBmlBBCd.—JoncH v. Talley, 230 S. 
W'.2d 068, 100 Tenn. 471. 

State a paarty plaintiff 
Tex.—Adamson v. Connally, Civ. 
App., 112 S.W.2d 287. 


State aa aooeaaary party 

.tla, ”-t\irt>rew v. TallapooHii (tounty, 

3 So.2d 63, 241 Ala. 402. 

Chango aa to maxiaer of exorolalair 
power 

Uiidrr wtatutCB or rule.s of civil 
lirooetlure, quo warranto aetlon muHl 
be brought In name of the atati*. ami 
whatever eha«g<‘ has been wrought 
by the rulen affeetH only the manner 
In wht<*h the Htate'H power may he 
Iuvoki‘d ami exeridaed,—Htate v, 
Wimu'Hhlek Co-op, Uurinl AMU*n, 15 
N.W.2d 367. 334 Towa 1100, 

The xieolaratory Judifinexit Xiaw 
does not dlspeuMo with the require¬ 
ment that a suit In the nature of 
quo wxvrranto protwodlngs be brouKht 
In the name of tho atato; Bult for a 
declaratory judgment determining 
and doclarlng the rights of two ean- 
dldttti'H H<»eklng uHlco and for an In¬ 
terpretation of moaning of wlatute 
aH to election wa« clearly a nult In 
tho nature of **quo warranto*' pro- 
ccodlngB and wan not maintainable 
whoro not brought In the name of 
the state by the dlBtrlct attorney 
g<»n(*ral.—Joneg v. Talley, 230 S.W. 
2d 068, 100 Tenn. 47X 

An eleotiosL contest by the Incum¬ 
bent of an oHlce against one who 
had been declarad elected by the 
governing authorities could not be 
treated aw a quo warranto proceed¬ 
ing, because it was not in the name 
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of the ntnte, Omar v. Went, 1K8 So. 
017, IHO MImm. 1311. 

04. ni.- People v. <Mty of FarlH, 44 
IsT.ROd X54, .380 111. 603. 
r»l O.J. P 334 note 7«, 

G5< WiiUaee v. Anderson, 

Ohio, 5 Wheat. 201, 6 XeWd. Ot. 
Assignment of judge to hold court 
guo warranto prm’cedlng to teat 
authority of nenior circuit Judge to 
oMMlgn hlmiielf to hold dlntrli't court 
munt be brought by Unllt'd HtateH 
agalnnt Judg<«. dohnnon v. Munhul- 
Uiti Hy. ('o., N,Y„ 63 S.<Jt. 721, 389 
U,H. 470. 77 1331. 

00. TT.H. ItlU V. tJurr, n.tJ.t’oim., 88 
F.Hupp. 67«. 

Abu- Corpus Juris cited in ttnxter 
V. Htate ex rel. Metcalf, 0 Ho.2d 
tin, 120. 243 Ala. 120. 

6t O.J. p 334 note Kl. 

07. Tex.- •Adam?u»u v. Connally, Civ. 

App.* 112 S.\V.2d 287. 

61 <\J. p 334 nole «4, 

3PubU0 interest 

Atttirney general has right at any 
time to tU« in mipretne court Infor¬ 
mation In nature of quo warraritt) 
In any matt(*r in whl<*h puT>llc Intc^r- 
CHt IH involved.- State ex tnf. Mc- 
XClttrlck ex rol. City of Campbell v. 
ArkanBOH-MlSBourl Powor Co., 93 S. 
W.2d 887, 839 Ho. 16. 
aoisoretion mu to Sling information 
Mo.—State on inf. of McKittrlck ex 
rel. Handlan v» Wilkie X^and Co., 
App, 166 S.W.2d 432, 



74 C.J.S. 


QVO WARRANTO 


other person as relator,or he may act at the 
instance or on the complaint, relation, or informa¬ 
tion, of a private person Also, in a number of 
jurisdictions,*^® although not in all,*^! a local pros¬ 
ecuting attorney or other similar officer has power 
to act on behalf of the state in quo warranto pro¬ 
ceedings, provided he is an officer of the county 
or district in which the wrong was committed and 
the proceeding is instituted.*^2 Whether the at¬ 
torney general may act in a case in which a prose¬ 
cuting attorney or other like officer may act de¬ 
pends on the construction of the statutes of the 
particular jurisdiction, it being held in some juris¬ 
dictions that he may,*^^ and in others that he may 
not*^^ 

Exclusive authority. At common law, no one but 
the law officers of the crown could sue out a writ 
of quo warranto,and it has been variously said 
that the public prosecutor or attorney general had 


§ 27 

the exclusive right or power to commence proceed¬ 
ings by information in the nature of quo war- 
ranto^fi and that the matter of instituting quo war¬ 
ranto proceedings was a prerogative of the at¬ 
torney general.*^*^ Likewise, under the construction 
placed on the constitutional or statutory provisions 
of some jurisdictions a quo warranto proceeding 
cannot 'be instituted in any case by any person oth¬ 
er than the attorney general, or state’s attorney, or 
a similar district or county officer;*^ 8 but under the 
statutes of other jurisdictions quo warranto pro¬ 
ceedings may be instituted by private persons in 
some cases, as discussed infra §§ 28, 30. 

Proceeding in name of officer. Where the case is 
within a statute so providing, proceedings in the 
nature of quo warranto may be brought in the name 
of the attorney general or some other designated 
public officer*^® 

Control of proceedings. Ordinarily, the attorney 


68. Pla —City of South Miami v 
State ex rel Landis, 192 So. 624. 
140 Fla. 740 

WVa—State ex rel. Bumgardner v. 

Mills. 53 SE 2d 416 
51 C J p 334 noto 85. 

SntertaltmLent of action hy ootut 
Where quo warranto is properly 
invocable at instance of state on re¬ 
lation of county attorney, supreme 
court entertains such action os read¬ 
ily when brought by county attor¬ 
ney, on compliance with statute re¬ 
quiring showing of reasons for 
bringing original action, as if oiigi- 
nal jurisdiction had been invoked by 
private litigant—State cx rel. v. Pe¬ 
terson, 78 P.2d 60, 147 Kan 026. 

69. Tex—Staples v. State, 245 S.W 
639, 112 Tox. 61. 

51 C J p 335 note 86. 

Words << 0 B. relation, of another,” in 
quo warranto statute, refer to per¬ 
son at whose Instance and for whoso 
benefit proceeding is instituted — 
State V Henderson, 146 So. 456, 1G6 
Miss 530. 

Retention of oonnsel by people of 
community 

Mere fact that people of commu¬ 
nity affected are Interested and re¬ 
tain counsel to aid state’s attorney in 
prosecuting quo warranto proceed¬ 
ing brought on relation of individ¬ 
ual does not invalidate it, where in¬ 
terests involved are not private — 
People V. Sackett, 184 N.E. 646, 351 
Ill. 363. 

The person making a preliminary 
affidavit containing specification of 
facts and filed with the judge as a 
means of giving him advance infor¬ 
mation on which to act in ordering 
the commencement of a quo war¬ 
ranto proceeding need not be made a 
relator, and should not be made a 
party to the proceedings.—Owen v. 


f State ex rel. Bailee, 200 So. 412, 240 
Ala 582. 

70. Ohio —Corpus Juris quoted In 
State ex rel Finley v Lodwich, 29 
NE2d 959, 960, 137 Ohio St 329. 
131 A LR 1205 

Tex.—^Adamson v Connally, Civ 
App, 112 S W 2d 287—City of West 
University Place v State. Cxv App , 
56 SW2d 1081, error refused 
W.Va—State ex rel. Bumgardner v. 

Mills, 53 S E 2d 416. 

51 C.J p 335 note 87. 

71. ^d—^Hawkins v. State, 32 A 
278, 81 Md 306. 

72. Ohio—Corpus Juris quoted In 
State ex rel Finley v. Lodwich, 
29 NE2d 959, 960, 137 Ohio St 
829, 131 ALR 1206. 

61 C.J p 336 note 89 
State officer not acting in attorney’s 
county 

A prosecuting attorney wcus not 
authorized to bring quo warranto in 
the name of the state against an offi¬ 
cer of the state who was neither per¬ 
forming nor asserting a right to per¬ 
form any official duties in the county 
of the prosecuting attorney.—State 
ex rel. Finley v. Lodwich, 29 NE,2d 
969, 187 Ohio St. 829, 131 ALR 
1205 

73. Iowa.—State v. Winneshiek Co¬ 
op Burial Ass'n, 16 N.W.2d 867, 
234 Iowa 1196 

Pa.—Commonwealth v. Commercial 
Bank, 28 Pa. 391—Commonwealth 
V. Fischer, 26 Pa List 997. 

74. Ind.—State v Home Brewing 
Co, 106 NE 909, 182 Ind 76, fol¬ 
lowed in State v Fred Miller 
Brewing Co, 106 N B. 917. 182 Ind 
713 

61 C J. p 336 note 92. 

7B. Fla.—State v. Gleason, 12 Fla 

210 . 


Okl —Robison v Chapman, 13 P 2d 
173, 158 Okl 244. 

76, Wash—State ex rel. Brown v 
Warnock, 122 P 2d 472, 12 Wash 2d 
478 

77- Ala —^Baxter v. State ex rel. 
Metcalf, 9 So 2d 119, 243 Ala. 120. 

78. Tenn—Jones v Talley, 230 S 
W2d 968, 190 Tenn 471. 

61 € J p 336 note 94 [a] 

The purpose of the requirement 
that a quo warranto proceeding be 
brought m the name of the state 
by the district attorney general is 
to subserve the public interest, since 
such a suit is regarded as that of 
the state—Jones v. Talley, supra— 
Weaver v. Maxwell, 224 SW2d 832. 
189 Tenn, 183 
Authority of legislature 

Under a constitutional provision 
that an action of quo warranto must 
bo brought by attorney general or 
district or county attorney, legisla¬ 
ture has no constitutional power to 
authorize action to be brought by 
any other person without one of 
such officers—Adamson v, Connally, 
Tox Civ App , 112 S W 2d 287. 
Bnforcement of public right 
A proceeding in the nature of quo 
warranto to enforce a public right 
cannot be brought without interven¬ 
tion of the attorney general—^Black 
V. Cummings, 5 A 2d 868, 62 R.I. 361. 

The Declaratory Judgment Daw 
does not dispense with the require¬ 
ment that a suit in the nature of quo 
warranto proceedings be brought by 
the attorney general—Jones v. Tal¬ 
ley, 280 SW2d 968, 190 Tenn 471— 
weaver v. Maxwell, 224 S.W 2d 832. 
189 Tenn. 183. 

79. H.J—^Bonynge v. Franl^ 98 A. 
456. 89 NJLaw 289. 

61 C J. P 886 note 96. 
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j»oncral or other ofTiccr aiithoiiVcd to act on hehalf 
of the state may clircxt and control the proccedinp^s 
on an information in the nature of quo warranto 
hut 111 at least one junschetiou this is not true where 
the information is filed on the request, or at the re¬ 
lation, of pnvato pcisous.81 

§ 28* - Private Persons 

A private person may bring quo warranto proceed- 
ings only where a statute authorizes him to do so; such 
statutes are generally construed to require that he have 
a special Interest distinct from that of the public. 

Unless the case is within a statute authorizing; 
liim to do so,**- and leave of court, if necessary in 
the particular jurisdiction, is ohtauiecl, as discusst^d 
supra § 20, a private person cannot hiing a quo 
warranto action or jirocecdinR**^ in his own nainc,^*^ 
or in the name of the stale,**** iittorney f^eueral, or 
prosecuting attorney,®® iiulependeutly of the at¬ 


torney general or prosi'cniing attorney,®'^ hui he 
may call the wi'ong in (luestion to the altcMiliou of,88 
and furnish aid to,**® the altonu^y gon<‘ral or other 
piopcT officer, and where for all juaclical pin poses 
the suit IS one by th<^ altoim'y geneial in behalf of 
the people, the f.iet that the name of an individual 
IS .uhled as a relator is not fatal.®® However, it 
has hien deelaied that when the enlotciMuenl of 
a 'puhltc light is sought, the jx'ople aic the ical 
])arty to the cause, and the relator need not show 
that he has any real or ju'isonal interest in it.®jt 

Under the statutes in a imiulaT of Junsdietions, 
the institution of a ((uo warranto proeee<ling by a 
private person is authorized R<'gartlless of the 
variance in their language, the slalules are gen¬ 
erally construed not to authorize the institution or 
maintenance of a quo uarianto action or proceed¬ 
ing hy a private per.soii unless, aeeoidmg to the 
(h'Ctsions, he has a special®** or ‘jx'rsoual®'* 


80. Cal.—Htat© ex rel v. P<‘- 

troleum JV'etifyinK Co. oC <'*nllPor- 
Tim, 08 i* :!d US'l, OiiI.App.tM 2Hfl. 

Tenn.—State v Ward, 48 S.W 2d 217, 
103 Teun, 

OL <J.J, p 335 note 07. 

OasoB of pu'bUo intovest 
In quo warranthiformallon 
hy district nttoniey In onHes In 
whieh interi'Ht in imlille, and private 
inteniHt, if any, in only Ineldental 
to main relli*f, diatrlet attorney lia« 
sole control over proHccutlon, h<»th 
in oireult court and on appeal,— 
Stale, by lUmKlund. ox rel. Seeurlly 
Savings & Trust Oo. v* School 
No. 0 of Tillamook Ciounty, 31 X\2d 
751, 148 Or. 273. 

aifBot ot JoladBV of private povBons 

In quo warranto by altormw gen¬ 
eral to oust foreign corporation from 
permit to do business in state, Join¬ 
der oC private persons did not affect 
his power or rcaponHibJUty for eon- 
duct of cano, whl<*h could not bo loft 
by him to counsel appearing for ho- 
callod corclators.—Httttc ox r«l. lain- 
dis V. S. U. KrcHH 5b Oo., 165 £lo. 823, 
116 ina. 180. 

The pubUo Is ttot Bstoppsd by any- 
thlng a relator may have done In a 
quo warranto proceeding where it 
does not appear that the itiforma- 
t ion was died for his private and ex¬ 
clusive benefit.—^X^coplo ox rcl. 61and** 
berg V. Grabs, 26 N.m2d 404, 078 XU. 
423. 

81, Mo.—State v. Taylor, 106 S.W. 
1023, 208 Mo. 442. 13 Ann.Ca8. 1068. 

61 CJ. p 336 note 98. 

88. Ala,—-Baxter v. State ex rel. 

Metcalf, 0 So.2d 119, 243 Ala. 120. 
61 C.J. p 335 note 99. 

At common law private Individu¬ 
als wltliout Intervention of attorney 
general could not, either as of right i 


or by b««ve of oourt, liiMtltuti* quo 
wiumnlo t>ioe«‘etltni;.s.- Hurlci‘lt ex 
i(‘l. l.<‘Oeh V. Ulmer, 15 A.2d «n«. 137 
Me. 120 

83. Ohio.. State V. Burke. ICO N.M 
354, no Ohio St. 410. 

51 O.J. p 335 note 2, 

One not a pnbUo of&olal; stenog¬ 
rapher 

No olUcer lens than n public oiU- 
elal may invoke the aid of qiu> war¬ 
ranto; nn oiUelal ntenoarnpher of 
the court of eiinnnon ptenH is not 
s\uih ail oUU’hil. .state v. <’onley, 
178 N.K 207. 121 Ohio Kl. 205. 

84. Mass.—Uaupt v, itoKem, 48 N. 
M. 1080, 170 Mnoo. 7t. 

6i P 335 note 3. 

Action to have prohibition election 
declared Illegal 

Tt»x,—'AdaniHou v. tkmimlly, Civ. 

App., 112 S.W,2d 287, 

85« Abu—d4x partti Talley, 102 So. 
271, 238 Ala, 527. 

Utah.-State v. Uyan, 126 X\ 006, 
41 Utah 327. 

Authority as strictly statutory 
Authority to mo bill in naturo of 
quo warranto in stattys name is 
strictly statutory.—Htatc <‘x rel, 
Thurman v, Scott, 196 S.W.2d 617, 
184 Tcnn. 76. 

86. Mass.—Attorney noncriLl v, Sul¬ 
livan, 40 N.K. 843, 163 Moss. 446, 
28 ti.Xl.A. 466. 

Mo.—State V. Taylor, 106 S.W. 1023, 
208 Mo. 442, 13 AnmCas. 1068. 

87* Tex.—State ex reU Candler v. 
Court of Civil Appeal^ Jfourth Su¬ 
premo Judicial Blsti 75 B.W,2d 
263, 123 Tex. 549, 

61 CJ. p 336 note 6. 

Necessity of consent of attorney 
general or prosecuting attorney 
see supra 6 13, 

88. Mo.—State v, Cupplea Station 
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' Mrhl. (k», 233 S.W. 76, 283 

Alo 115 

51 lU. p 335 Uiitc 7. 

80. tlL- 11< ttit‘llH*r{'. <iar<b‘n (^>, v. 
IVopIa, 131 III.App. :;3t, aUlrmod 
84 N 10. 330, 333 HI. 2!)0. 

51 0,.l p 335 mile H. 

90. CnI. IVuplo V. -t’lqtlral Califor¬ 
nia Milk Hroducern* .\*rai{%, 213 1*. 
957. 60 (’al.App, 430. 

91. Kilt, .State ox r<*l, Poomir v 
Wontor, 170 So. 736, 738, 126 Fla. 
40. 

“It Is cnmiah that hf» l« a <*ltlzcn 
an<l IntoroiitiMl Jn hiivlnr. tin' law up¬ 
hold, but this, like nit other rules 
<»f law, !m« Itn llmitatJonn.** State 
ox rtsl, Bomior v. Wont or, «upra 
09- Aliw ’lUrmlwghnm liar Anshi v. 
PUiUlpM Marsh, 106 So. 725, 230 
Ala. 650 Mx piirln Talloy, 102 So. 
271. 238 Ala. 037. 

Ill,—Adair v. VVlUlanin, 9,1 N K.3d 
346, 407 m. 309. 

W.Va, "Slnto ox rol. Uumgardnor v. 
Mills, 63 S.M.3d 416. 

51 tv. p 336 note 12. 

Seourlty for costs 

Iiy statuio th«i right is given an 
Individual to tnat.ituta quo warranto 
prooccdlngs in tho nninn of the state 
if ho ahio niftJkmi hirnsolf a party 
thorotu individually, and so(‘urlty 
for cost is Klvon.* Ihtxtor v. Stale 
ox rel. Moloatf, 0 Ho.2d UO, 242 Ala 
120 . 

03. Ind,—Itulo V. State ex rel. T>lck- 
inson, 104 N.K 161. 207 Ind.App. 
646. 

61 O.J. p $26 note 17, 

94. in.—reopl<' ox reb Tluchannn v. 
Mulberry Grove (immunity Illkh 
School Diet. No. 34 A, 61 N.K2d 
260, 390 III. 341—Howan v. City of 
Shawneqtown, $8 N.XO.Od 2, 378 HI. 
289—l»tople ex rel. Hiller v. Bo- 
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or peculiar®® interest®® which is distinct from 
that of the public,®*^ in the subject matter of the 
action or proceeding; but, as stated infra § 30 b 
(1) (a), there is a conflict of authority on the ques¬ 
tion whether a quo warranto proceeding to try 
title to a public ofticc may be instituted by a private 
citizen without any special interest in the office. 

A proceeding on the relation of an individual who 
makes himself a party is pursuant to authority 
conferred by the state,®® and the purpose is the 
same as in a proceeding by the stale on the relation 
of a public officer designated for the purpose.®® 

Control of proceedings. In so far as the public 
interests are concerned, a private relator or individ¬ 
ual cannot control a quo warranto action or pro¬ 
ceeding,l or, at least he has no absolute right to do 
so and he cannot stipulate away the rights of 
other interested persons® At common law, the re¬ 
lator m an infonnation cannot take any step in 
the cause in liis own name independently of the 
attorney general.^ 

§ 29 * -Corporations or Associations 

A private corporation possessed of a special inter- 
est in the subject matter of the Inquiry may be a relator 
m a quo warranto proceeding 

When possessed of a special interest in tlic sub¬ 
ject matter of the inquiry, a private corporation 
may be a relator in a quo warranto proceeding.® 


Where a proceeding is brought by the attorney gen¬ 
eral in the name of the people, a further recital in 
the complaint that the proceeding is brought on 
the information and complaint of a named associa¬ 
tion does not make the association plaintiff® or sus¬ 
tain a contention that the relator has no legal ca¬ 
pacity to sue.*^ 

The right of a municipality to be plaintiff or the 
relator in proceedings involving the right or fran¬ 
chise of private corporations to use city streets is 
discussed infra § 30 c (2). 

§ 30. - Depending on Purpose of Proceed¬ 

ing 

a In general 
b. Trial of title to office 
c Attack on corporate existence, fran¬ 
chise, or action 

a. In General 

Under a statute authorizing the Issuance of the 
writ on the sugsestion of the attorney general, or dis¬ 
trict attorney, or any person desiring to prosecute it, it 
may issue at a private person's instance in case of a 
private wrong. 

Under a statute authorizing the issuance of a 
writ of quo warranto on the suggestion of the at¬ 
torney general, or district attorney, or any person 
desiring to prosecute it, the writ may issue at the 
instance of a private person where a private wrong 


vlrt, 17 KB 2d 620, 207 IllApp. 
335 . 

95- Ill.—^Rowan v City of Shawnee- 
town, 38 N70 2<1 2, 378 Ill. 280— 
People ex rol riliu*r v. Bovirt, 17 
N.K2d G20, 307 IlLApp 336. 

96. Colo—^Norton v. People ex rel. 
Rudbeck, 81 P 2d 303, 103 Colo. 
480. 

Pa—Commonwealth ox rel. v. -Stauf- 
fenborpr, Coni.Pl, 20 MumUR. 1, 
4 Sch Repr 285 
51 C.J. p 336 note 18. 

Interest in question belngr litigated 
Under statute requlrtni? an Indi¬ 
vidual who seeks leave to fllo a com-' 
plaint in quo wairanto to have an 
“interest" in the question, the ques¬ 
tion to which his interest must at¬ 
tach is the question being litigated 
—^People ex rel. Hiller v. Bevirt, 17 
HB2d 629, 297 Ill-App. 335. 

97. Ill —^People ex rel. Buchanan 
V. Mulberry drove Gommumty 
High School t>lst. No, 84-A, 61 N. 
B2d 266, 890 HI, 84l—^Rowan V. 
City of Shawne^town, 38 KB 2d 
2, 378 ni., ?80—People ex rel. Hil¬ 
ler V. Bevirt, 17 KB.2d 620, 297 
I11.APJ) 336 

51 C.J. p 336 note 19. 


Interest other than as citizen and 

taxpayer 

WVa—Slate ex rel Bumqardner v. 

Mills, 53 S.E 2d 41C 

Interest as taxpayer, resident, and 
oitizen held insuilicient—People ex 
rel Buchanan v Mulberry Grove 
Community High School Dist No 
34-A, 61 N.B2d 266, 300 Ill. 341— 
Rowan v. City of Shawneotown, 38 
NIC2d 2. 378 III, 289. 

3?iiTpose of statute 

Under the statute, there is a 
fundamental distinction betwoim a 
proceeding to protect purely public 
Interests involving no individual 
rights differing from those of the 
general public and a proceeding 
brought on relation of an individual 
oitizen to enforce a private right in 
which citizen has a purely individual 
and substantial interest, differing 
from that of the general public, and 
In which the interest or concern of 
the state may be small or entirely 
theoretical; the purpose of statute 
authorizing proceeding by on indi¬ 
vidual was to make it possible for 
individual wronged In his private 
right to have writ on his own rela¬ 
tion, and statute w$ls not inlended 
to give individual right to the writ 
to correct a wrong common to the 
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public—Rowan v. City of Shawnee- 

town, 38 NE2d 2, 378 Ill 289 

98. Ala—Corprew v. Tallapoosa 
County, 3 So 2d 63, 241 Ala 492 

99- Ala,—Corprew v. Tallapoosa 
County, supra. 

1. Cal.—^People V Central Califor¬ 
nia Milk Producers' Assoc, 212 
P 967, CO Cal.App 439, 

Control by attorney general or other 
olllcer SCO sui>ra § 27. 

2. Colo—^Lockliard v. People, 178 
P. 665, 66 Colo. 558. 

3. Colo.—^XiOckhard v. People, su¬ 
pra 

4. Ill —People V. Franklin County 
Bldg Assoc., 16X NB. 66, 330 Ill. 
682. 

5. KM—State v. Htiller, 168 P 628. 
28 N.M 306, 1 ALR 70, certio¬ 
rari denied 38 S.Ct 386, 246 US. 
667, 62 L.Bd, 929 

61 O.J. P 886 note 26. 

Proceeding to oust Individuals from 
exercise of corporate franchises 
see infra § 30 e (2). 

8. Cal.—^People v. California Pro¬ 
tective Corp., 244 P. 1089, 76 Cal. 
App. 854. 

7- Cal.—People v.^ California Pro¬ 
tective Corp., supra. 
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is to be rcclrcsscd,^ but not in a ease of public rigrlit 
involving no individual grievance,where a public 
wrong alone is to be redressed, the attoiney general 
or district attorney may and must suggest the is¬ 
suance of the wntA® 

UnUmfiil practice of profession The right of a 
cit 17011 to use the name of the state in prosecuting 
an information in the nature of quo w*iirauto 
against one who intrudes into a profession without 
a license has been held purely statutory and it 
has been held that proceedings against persons en¬ 
gaging in the unlawful practice of law should be 
had in the name of the state and be instituted in the 
manner designated by the quo warranto stalute.^^ 

b. Trial of Title to OMce 

(1) Public olllce 

(2) Ofiice in association or private cor¬ 

poration 


(1) Public Office 

(a) Tn general 

(b) Name in wliicb action brought 
(a) In Gene 1 at 

A quo warranto proceodlno to try title to public of¬ 
fice may generally be brougiit by the attorney general 
01 a prosecuting attorney; under some statutes a per¬ 
son may bring the action where his interest Is merely 
that of a Citizen, voter, or taxpayer, but others require 
that he have a special interest, different from that of 
the general public, in the office In question. 

A quo warranto action or proceeding to try title 
to a public oflice may he brought by the alt<inu‘y 
general or a prosi'Ciiting or distiict attoriiey*^* on 
his own information,''^ relation,or motion,or 
on the complaint, information, or relation of a pri¬ 
vate person.17 Also, under the statutes of most 
jut isdictions, and the construction [ilaced thereon, 


a. Pa.—Tn ro Townnhlp Supi^rvisorH, 
37 Pa.T>lHt. (J, ;{;j Pa.iJo (ISO- 
inoiuvralth v. lleuKh, 8 Pa.Dud. 
(185, aa Pa.C'Jo. 440. 

9, iPn.—-Cloinmoiiwi'altb v fill 

l‘>a 270, 04 Am.I) 75 -In ro Towu- 
«lilp MuporvliKUs, 17 PtuPiMt. G, SG 
Pa.Oo. ono 

10. Pa. —e’ommonwoallh v, l^fromrn, 
100 A. a7«, 2fir» Pa. 486. 

61 O.J. p m\ noil' 115. 

11- Ala.- Wx |)artf‘ Talley, 302 Bo. 
371, 338 Aliu 637. 

12- Ala.- lUrmlnr.liatn liar Aan’n v. 
l»himi>H ^ Marah, IOC So. 736, 330 
Ala. 060. 

13. Ark,—State ex ml. UobinHon v. 
JnneH, 108 S.W.3d 001, 194 Ark, 
446, 

iria.—State ex rel. X^andls v, S, H. 
KroMM & Co., 165 So. B33, U6 Fla. 
189. 

Mo.—State on Inf. of Wallaeh v. 
noekman, 186 aW.Sd 810, 363 Mo. 
1016—State ex inf. iNoiinan v. Mi¬ 
lls, 38 3G3, 335 Mo. 164. 

Ohio.—HeCfrier v. State ex rel, John¬ 
son, a N.M.2tl 146. 131 Ohio St. 13. 
Po.—Common wealth ex rel. Seher- 
mer v, Franek, 106 A, 878, 311 I>iu 
341—Common wealth ex rel. v, 
Kelser, 87 ra.l)l«t. «sCo. 473, af- 
hrmed Commonwealth ox rel. Kid- 
loy V, Ketsor, 16 A.2d 307, 340 l*iu 
69. 

Tex.—Trannln-Xjamar-r>ol ta Improve¬ 
ment Dlst. No. 3 V. State, CJv.App., 
73 S W.2<a 1301, error dismlssod, 

61 C.J. p 336 note 36. 

County attorney 

<1) Under statute, county attor¬ 
ney had rlKht to die an Information 
In the nature of quo warranto 
afcalnst county commissioner.—State 
4>x rol. Hamilton v, Superior Court, 
•Whatesom <Jounty, 101 JP.3d 688, 3 
Waiih.2d 638. 


(3) The attorn(‘y neneral cannot 
institute aetlon for removal of sher- 
111’ from olllee, hut mu h power and 
duty vest In county attorney undi^r 
ooustlUitlonat provhdon for repte- 
Meiitalion of stale hy sueh nttorney.M 
In all eaiies In dint riel and InCiunor 
eonrtH In tludr counties; the ntnl- 
ule provuihur for <iuo warranto pro- 
eeedlniyH dues not aulhorlst^ attorney 
k(Ui(Tai to In.Mtitute and main tain 
aetlon for r<*movnl of sherilf from 
oillee under stalule pr<»vldlna for 
nmioval of Cimiity olUeera hy dlntrlet 
Jiulaes* State ex rel. Pownn v. Har¬ 
ney, Ti'X.tllv.App., 161 H.\V.2d 05, er¬ 
ror r('fused 

Necessity of intervention of attor¬ 
ney {fenoral 

Intervention of attorney general In 
lUlni: of petition In nature of quo 
warranto to determine rhyht to puh- 
llo tdllee in nee4*Maary unleitH the 
fiudM htatfsl in the petition and the 
relief Houp.ht thereby are Hueh that 
the petit ion ts, In tho Judiyment of 
the nupreme eourt, a proper one to 
he llh^d and heard on Us merlta even 
thmiifh net slkiied hy the attorney 
r.eueral.--Ulaek v. (gimmiiiKs, 6 A.3d 
868, 62 ai. 361. 

XUsg’oltty of ordlnonos orsotlnf 
hoord 

A municiptU employee, whose po¬ 
sition In the (dasBWled servios was 
ahoUshod, could not maintain quo 
warranto to question title to oftlco 
of membors of municipal board of 
hoalth on ground that ordlnanco cro- 
atlng board was illegal, but proceed¬ 
ings could only be instituted by the 
attorney general.—IJrlorly v. "Walah, 
12 N.lO.ad 837, 209 Mass. 292. 

Invalidity of election 

A charge that entire election In a 
voting district is a nullity should 
be prosecuted by public oihoer.— 
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lllaclc V. (‘lummlngii, 6 A.2(l 868, C2 
n.I. 361. 

14. Ariz State v. Poehrlngt'r, 141 
J> lot;, It; Arts. 48. 

16. Wiifih. Stale ex rel. llrown v. 
Warnoek, |33 i>.2d 473, 12 VVaMh.Od 
478. 

Absence of claimant 

Statutory requhement that com¬ 
plaint contain name of tho rier.ioa 
wlm claims t<» he* cuttltoil to the of- 
lloe the authority to hold which iH 
hrou/.ht In (ito'ollon tinea ntU pre¬ 
clude the hrinning of nn action on 
rclatltin of attorney general in Jn- 
temd. of puhllc tt» te.u nuthorlty of 
tme holding a puhllt* olllce. where 
there 1 m no (dher eliiimnnl. Stale 
ox rel, tnies V. Hyde, M3 i\3d 006, 
106 Utah 43G. 

10. Me.' Iturkett ex rtd. Tewuh v. 

Ulmer, 16 A.3d «f»8, 137 Me. 130. 
Okl.—State ex rel. wnilatnn v. Ilut- 
son, 30 J*,2d 76. 170 UUl, 103, 

17. Me, Ihirkett ex rel. T^f^neh v. 
'Ulmtjr, 16 A.3d 868, 137 Me. 130. 

51 O.J. p 337 note 38. 

Bolation of person claiming oAlot 

(1) HUl held In s*roper form,*- 
State V. Hfunmons, 43 S.W'.LM 305. 
163 Teim. 390. 

(2) Where relator In proecedlng to 
test the right of another to hold nu 
oillee had no legal claim to the of¬ 
iice, the pr(»ceedlng is by the state 
in her prerogative eapaeliy to be ex- 
crnlsed in tho puhlla interest .—State, 
on Inf. of Murphy, v, Johnson, 8 
So.3d 800, 243 Ala, 114. 

tfndor common lav, no person, 
however Interested, Is authorized to 
institute quo warrnnto proceedings 
to determine right of city managers 
to exercise functions of oinces of 
city managers except through the 
attorney general.—State ox rol. 
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the action or proceeding may be instituted by a office,or, in some jurisdictions, where his inter- 

person or officer other than the attorney general est is merely that of a citizen, resident, voter, elcc- 

or a prosecuting attorney where such person or of- tor, or taxpayer but in other jurisdictions the 

ficer has an interest in the subject matter of the proceeding cannot be instituted or maintained by 

inquiry, as where he claims to be entitled to the a mere citizen or taxpayer,^! and to entitle a per- 


Wurn V Kasserman, 179 So 410, 131 
Fla 234, followed in State cx rel 
Harris v King, 183 So 926. 134 Fla 
58, and State ex rel Vaughn v 
Beall, 183 So 927, 134 Fla 69 
The normal role of the attorney 
general in matters of this kind when 
an information is filed in' his name 
IS to represent the sovereign power 
—Wilentz ox rel Golat v Stanger, 
29 A 2d 413, 129 NJLaw 294, af¬ 
firmed 30 A 2d 886, 129 NJLaw 606. 

18. Ga —Wood v Arnall, 6 S E 2d 
722, 189 Ga 3G2. 

61 C J p 337 note 40 

19. Oa—Wood V. Arnall, supra. 

Ind—State v Adams, 65 Ind 393. 

51 C J p 337 note 41. 

Name of state 

In quo warranto proceedings 
wherein relators claimed ofllces, the 
information should not have been 
filed in the name of the state, since 
such an information could be filled 
as a matter of right.—^Metzler v. 
Belcher, 16 A 2d 106, 126 NJLaw 
183—^Van Brookhoven v Kennedy, 14 
A 2d 789, 125 NJ.Law 178, affirmed 
17 A.2d 162, 126 N.J.Law 607. 

Claim of Identical office 
Relator, to succeed in quo war¬ 
ranto proceeding, must claim identi¬ 
cal office held by alleged usurper 
N.J.—McCarthy v, Walter, 166 A. 

772, 108 N.J.Law 282, 

Ohio —State ex rel McCormick v 
Raschig, 72 N.E.2d 262, 147 Ohio 
St 522. 

Toxmer Incrunhent entitlea to hold 
over until his successor is legally 
elected and qualified has such an in¬ 
terest as entitles him to bring quo 
warranto proceedings to oust the 
present incumbent on the grounds 
that he is ineligible or that his elec¬ 
tion was invalid. 

Miss.—Wilkins V Large, 141 So. 686, 
163 Miss. 279. 

R.I—McGroarty v. Ferretti, 184 A, 
508, 56 HI 152. 

61 CJ p 337 note 41 [a]. 

Appointee under on invalid ap¬ 
pointment cannot maintain quo war¬ 
ranto for the office and emoluments 
—Brigman v, Baley, 196 SE 617, 
213 NO 119. 

Repeal of law under which office 
held 

Petitioner did not show right to 
maintain proceedings as claimant 
to ofilce where act repealed law un¬ 
der whi<^ he held ofilce.—Sweat v. 
Barnhill, 166 S E. 18, 171 Oa. 294. 

Official stenographer of the court 
of common pleas is not a public 
official, and Is therefore not entitled 
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to try the right to office by quo 
wairanto—State v Conley, 178 N 
E 207, 124 Ohio St 266 

20. Ga —Thompson v Stone, 63 S 
E 2d 468, 205 Ga. 243—^Rogers v. 
Croft, 47 SE2d 739. 203 Ga, 664— 
Sweat V Barnhill, 165 S B 18, 171 
Ga 291—^Malone v Minchew, 163 
SB 773, 170 Qa 687, followed in 
McCranie v Minchew, 163 SB 
776, 170 Ga 691, and Davis v. Mm- 
chew, 154 SB 189, 170 Ga 691— 
Stanford v. Lynch, 94 S B. 1001, 
147 Ga. 618 

N J —Tonkin v Kenworthy, 170 A 
233, 112 NJLaw 274. 

N C —Slate ex rel. Barlow v Ben- 
field, 68 S.B2d 637, 231 N.C 663. 
Wis —State ex rel Martin v Bkern, 
280 NW 393, 228 Wis. 646. 

51 C J p 337 note 42. 

Proceeding to declare office vacant 
Any citizen and taxpayer may file 
proceeding in nature of quo warran¬ 
to to declare public office vacant — 
McDufile V. Perkerson, 173 S E 151, 
178 Ga 230, 91 ALR 1002. 
interest 

(1) Borough resident and taxpay¬ 
er may file information m nature of 
quo warranto to test right to of¬ 
fice of borough clerk, although he 
has no legal title thereto.—Walton 
V Bnndle, 154 A. 624, 9 N.J.Misc 
496. 

(2) Right to maintain action to 
vacate office is not dependent on fact 
that relator or plaintiff is entitled to 
office or any of its emoluments, but 
party cannot maintain suit in which 
he has no interest, suit to remove 
members of state board of cosmetic 
art examiners on ground of disquali¬ 
fication could not he maintained by 
corporation not alleging that it was 
taxpayer or voter or how it was 
affected by, or interested In, tho 
board —^Associated Cosmetologists 
of North Carolina v. Ritchie, 176 S. 
B 808, 206 NO. 808. 

Through defeated candidate 
An interested citizen and taxpayer 
of county, through a defeated candi¬ 
date for the office, could Institute 
proceeding to test the eligibility of 
county officer to hold office—Hulgon 
V. Thornton, 56 SB.2d 116, 206 Ga. 
763. 

Discretion of court 
RI.—^Black V. Cummings, 5 A.2d 858, 
62 RI 361. 

Dismissed patrolmen 
Patrolman who was dismissed 
from police department for economic 
reasons held entitled, in pursuance 
of leave granted by a Justace, to 
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challenge, *‘as a private citizen and 
taxpayer only," validity of title to 
office of patrolman appointed in vio¬ 
lation of statute loquiring new ap¬ 
pointments to be made from special 
list of patrolmen dismissed for econ¬ 
omic reasons, but other patrolman, 
who was first on list of patrolmen 
dismissed for economic reasons, 
from which list new appointments 
were required to be made, held not 
entitled to challenge validity of title 
to office of patrolman not appointed 
from such list, on ground that chal¬ 
lenging patrolman was enlitled to 
office, in absence of proof that party 
first on such special list was re¬ 
quired to be appointed first in event 
oJt a new appointment—^Harcher v 
Hurley, 181 A 309, 116 NJLaw 18 

21. Fla—State ex rel. Wurn v. Kas- 
sorman, 179 So. 410, 131 Fla. 234, 
followed in State ex rel. Harris 

V King, 183 So 926, 134 Fla. 68, 
and State ex rel Vaughn v Beall, 
183 So. 927, 134 Fla 69 

Ill —People ex rel, Buchanan v Mul¬ 
berry Grove Community High 
School Dist No 34-A, 61 NB2d 
266, 390 Ill 341—People ex rel. 
Hiller V Bevirt, 17 NE2d 629, 
297 HI App. 335 

Ky—Jenkins v Congleton, 45 SW 
2d 466, 242 Ky. 46 

Mich—Corpus Juris dted in Marian 

V Beard, 242 NW 880. 881, 259 
Mich 183 

Pa—Commonwealth ex rel. Scher- 
mor V. Franek, 166 A 878, 311 Pa. 
341. 

WVa—State ex rel. Bumgardner v 
Mills, 53 SB 2d 416 
61 C J p 337 note 43 
However it has also been held 
that quo warranto lies on relation 
of citizen to correct violation of 
laws requiring voters to pay poll tax 
and register before voting, where 
citizen acts seasonably and appro¬ 
priately.—State ex rel. Pooser v. 
Wester, 170 So. 736, 126 Fla. 49. 

Extraordinary oiroumstances 

A private citizen has no right, 
except under extraordinary or ex¬ 
ceptional circumstances, to the use 
of quo warranto to test the title of 
an incumbent of a public office — 
State ex rel. Burk v. Thuet, 41 NW. 
2d 685, 230 Minn 866—State ex rel 
Wells V. Atwood, 277 NW. 8BT, 202 
Minn. 50 

Intervention of attorney general re¬ 
quired 

Mass—Lord v. Griffin,, 70 N,E.2d 
298, 320 Mass. 761. 

51 C.J. p 887 note 4^ £a]. 
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son or ofTiccr other than the attorney g’cncral or a 
proscciilmpf aLlonu‘y to institute and maintain the 
action or pioceedin;^ it is ncccwssary that he shall 
have some special or iiarticular interest, different 
from that of the public gcneirilly, in the office in 
question,or that he shall claim, or show hnn- 
self, to he entitled to the ofnee,-^* and that there 
shall he some priina facie valid ground for his 

claim.24 

Defeated candidate Unless, hy reason of ineligi¬ 


bility or otherwise, a defeated candidate for an of¬ 
fice is not entitled to it in any eventi-f* he has an 
interest suflicient to wairant him m bringing quo 
wanaiito pioceediiigs to try the title of the incum¬ 
bent 26 

Quo wan antn proreetVnu] aitacknuj the Icf/a! c.r- 
tsleme of an ajju e cannot he iiistiluled hy a piivate 

relaior.27 

Contiol of aifion or prO(eediii(^ Under statutes 
allowing a dainuint of an office to hiing the action, 


Suit to liavo oleotJLofli adJnd'Toa 
void In onl(‘r to a pitMlo 

wrouir wiiH in the nature <»P a <iuo 
warranto pr(»c«M‘(lirn? wUioh ■would 
have to bo brour.ht «n ridntion of 
thu nlato and waa not maintninahlo 
at inataneo of a private eltiKen-- 
Mkellon v llainell, 1127 S.VV 2a 774, 
li»0 Tonn. 70. 

Oiaoor whoso torm has expired 
hMa Stale ex: rel Smith v, Hamil¬ 
ton, 100 So. 742, 122 Khu 3«1, 

23. in.-TVoplo V. TCtdd, 76 K.K2d 
sr>l. 20S in. 405 people cue rel 
nuetv?nmn v. Mulberry cirovo Ciom- 
imuiity Illr.h Sehool Plat. No. 
;|4 A. (II N.R2d 260, 500 111, 241. 
lti(i.--Sta(e ev rel, Johnaon v. (May- 
ton, 7 N.R2d 32, 2tl fud. 327-- 
Uulo V. Slate ex rel. Olelclnaon, 
rj4 161, 207 Ind.App. 646. 
Mieh.—Marian v. Hwird, 242 N.VV. 

HHO, 26» Mich. 18(1. 

Pa* ‘KMinunonwealth ex rel. Seher- 
«U‘r V. Franok, 1C6 A. 878, 3U XU 
341. 

S.l).—Smith V, llidd, 244 N.VV. 363, 
GO S.I>. 311-^31l»bfl V. UerKh, 214 
NAV, 838, 61 S.l). 432. 

WanK--State v. Suixudop (M)urt for 
Klnir County, 8 P.Sd 1087, 167 
Wanh. 666, 

61 O.J. p 337 note 44. 

Bffaot of Jndrrmont of otLit«v ai test 
of SxLtorest 

tf JudKinenl of ouster would not 
plaeo rolator in otlle<*, h« has no Hurh 
riffht a« would warrant ftucU Judir- 
mottt axainst odloial in oOloe.—Com- 
monwoftlth ex rol. •Sehornlor v* Kra- 
nek, 166 A. 678, 311 XU 341. 

Interest in oflLoe, rather than, in 
performahoe of duties thoroof in 
n(*ron«ary. 

111.—People ax rel. iniler v. Hevirt, 
17 N.R2d 629, 297 lU.App. 836. 
Ind.—-State v. Dudley, 68 N.B, 899, 
ICl Xnd. 431. 

X*etltlo» for appoiatmeut 
One entitled to conHideratlon of 
his claim to ofllee bofore appoint¬ 
ment of another, bornuse of political 
party roproHontativo'H petition for 
his appointment, 1« proper perwon to 
maintain auo warranto action to 
oust appointee.—Common Wealth ex 
reU District Attorney of Meroei i 


County V. Cihuon, 176 A 389, 31C Pa 
420. 

a^aok of oloctlon eertifloato and repTU-* 
lar uontlnatioa 

One who JirtM no eertlHento of elee- 
tlon to a Htate olUeo from iho nlate 
eativm.HluM Imiird J.h not entUh'd to 
uuo warranto to teaL the title of an 
Im-uniheut appointee thereto; (|Uo 
uarninto for nueh purpime w<»uld 
not tie on behalf of oncj w'ho waH 
not lenularly nomlnatiHl, who had 
r(jeeive<l only eUthty-HOvc*n of about 
a million v<»teH cant In the freneral 
«'leeiion held elRhi days afler the 
va<*aney oeeurn‘<l, <md who nwtdved 
no e«‘rtlltc‘ato of edeotIon.*-State* ex 
rel. WtdlH V. Atwood, 277 N.VV. 367, 
202 Minn. 60. 

Bectuislto iuterost held present 

(1) llorouKh tax collector appoint¬ 
ed by borouKh eounctl held to have 
.xulllelent Inlereiit In olUeo of eol- 
hudor of wohool tnxefi to erm)»l<* 1dm 
to mnhdnlu duo warranto naalnut 
another appointed by wehool bo«ird. 
“ CoimnonwealtU v. ntiaue, 161 A. 
661, 307 Pa. 406. 

(2) Jufdieo of portco for iownaldp 
appednted by eounty board of enm- 
ndanlonern to till vaenney, qualiiled 
and duly eommlMMloned, Indd to have 
HidlUdent Intercut to qualify him an 
rolator In proeoedlnir to tent riKht 
to Hu<*h oiUco claimed by another.-- 
Smith V. Stnto ex rel, Cnuary, 188 
N.H 676, 200 Xnd. 138. 

XtedUislte interest held laokiuflr 

(1) In Kenernl. 

HI.—tM*opio t*x rel, Hiller v, ^(‘Vlrt, 
17 N.IC..*!d 029, 207 llI.App. 336. 
MIhh.'• Temple v. State, 86 So, 680, 
1,23 MIhh, 741. 

61 CJ. p 337 note 44 fb]. 

(2) AlcU^rman held to have no autdi 
rUjht as would warrant JudMment of 
ouHter of JuHtioo of peaeo w'hono 
term had not expired when borouich 
boeame city.—Common W(*alth ox 
rol, Schermor v. Ifranok, 166 A. 878, 
311 Vru 341. 

83. Ohio.—State ex rel. M(-Cormlc.k 
V. XlaHehifC, 73 N.W.2d 362, 147 
Ohio Ht. 633—State ex roL Smith 
V. Naxor, 31 N.I0.2a 134, 136 Ohio 
St 864—Stato ex rel. Joeeken v 
l.ynoh, 177 N.1D. 766, 133 Ohio St, 
G7G—^Klick V. Snavcly, 104 N.XC. 
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2n;t. Ill) Ohio St. .308 state ex rol. 
noI.Min;p*r V. ()rl<bu‘, 10 N.I6 2d 810, 
68 Ohb) App. 401, afllrnu'd 10 N 16, 
2<t 334. 134 Ohbt St. 200. 

SI) -Smith V. Held, '544 N W. 353, 
(it) SO. 311 Clbb.M V. Ilerf^h, 314 
N VV, 838, 61 .S.Ii. 432. 

W'ar.h,-" State v, Sup«*rlor <MmrL for 
Knur (Mmnty, 9 P.2d 1087, 167 
VVa.*.h. 066. 

61 C J, p 338 note 45 

34. IMt. Commonw»*MIth ex rel. Tetl 
V. Impino, Com pl., 42 -Seli.LoK, 
Ih^K. 64, 

U,I. Oorhmn v. Itoblnnon, 186 A. 

833, 07 U.I. 1. 

61 <U. t> 238 note 40. 

One whose tom has expired do(»H 
not havi' iho ntntun pre.Mcrlbed hy 
)datu(e for lUhu? an InrormtitUm In 
the nature of t|no warranto anaiunt 
a per.s<m umnpinn a municipal oC- 
dee, MorKiin v, Ainvor and (Nmneil 
of Uorinurh of Itoneile Park, 28 A.Sd 
620. 120 N.J.tniW 233. 

Clalniaut hold dlverited of title to 
oidoo hy uleetioa 

Ohio. State ex rel. nolnjnaer v, 
Orblr.c, 16 N.K.2d 840, 68 Ohio 
App. 401, ndlrmed 16 N.R2d 334, 
134 Ohio St. 20U. 

Do facto oiAoers held oiitltUd to 
ofdcini niralrint predec»**7u»r«, «o 
that latter *M»ubl not dir*pu(e title to 
oHb’e In uno wnrraido t^roeeedhmn.— 
Htat«* esc rel, Jtdimiim v. (Mayton, 7 
N.W.2a 32, 211 Ind. 327. 

Minn.' Piarntnn v. (tllmnn, K N. 
V\\ 376, 27 Minn. 40fl, 38 Am.U. 
304. 

61 (M. p .138 nofo 47* -20 CJ. p 222 
nolo 28. 

2Ck Nov. • State V, !taker, 120 P. 

•462. 35 Nev. 300. 

61 C.JT. P 338 smte 48. 

N.J.—Holloway v. Db’Ulnwon, 51 
A, 639, GO 72, ftdlowed 

In Muoro v. Seymour, 66 A. 01, 59 
KJJ^w 606. 

Pa.-*Commonwealth V. MoiUtt, 19 
J»4.X>lHt« SIX. 

aught to molj&tahi aotloxi exohb. 
slvely In attorney ifenevaJi in oiU- 
eml public caiwielty,- MeParthy v* 
Walter, 160 A, 773, 108 N.J.Xiaw 383. 
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he alone may control it;28 hut where the action is 
brought by the state at the instance of some in¬ 
terested individual, the control of the proceedings 
on the trial and on appeal has been held to be vest¬ 
ed exclusively in the designated officers of the 
state 29 The attorney general’s appearance in an 
action to determine the title to an office docs not 
exclude the relator from control over the action 
vdicre a substituted petition, stating that the rela¬ 
tor appeared in person and by the attorney general, 
was filed by leave of court and the attorney gen¬ 
eral made no move to exclude the relator 20 A pri¬ 
vate person cannot prosecute an information against 
a judge unless the proceeding is directed by the 
attorney general or other authorized official.21 

It has been declared that the state is concerned 
only with the usurpation, and takes no part in the 
controversy further than to have the office de¬ 
clared vacant and the usurper ousted.22 

(b) Name in Which Action Brought 

Apart from statutes having a different effect, a quo 
warranto proceeding to try title to public office must 
ordinarily be brought in the name of the state, or at¬ 
torney general, or in the name of the United States 
where a federal or territorial office is involved. 

Ordinarily, a quo warranto action or proceeding 
to try title to a public office may and must be 


brought in the name of the state or common 
wealth,23 or of the attorney general,24 or in th 
name of the United States where a federal25 or ter 
ritorial26 office is involved. However, where ther- 
IS a statute so providing, and the case is within it 
a claimant of the office may27 and must28 brin| 
the action in his own name; and m at least om 
jurisdiction it is held that, in the absence of 2 
statute specifically covering the matter, a cilizer 
and taxpayer may bring the action in his cnvi 

name.29 

(2) Office in Association or Private Corpora¬ 
tion 

Authorities differ as to whether a quo warranto ac¬ 
tion to try title to an office In a private corporation or 
association may be brought by a private person, and, 
if so, whether he must be one having a personal interest 
in the office. 

In some j“urisdictions, a quo warranto action or 
proceeding to try title to an office in a private cor¬ 
poration may be instituted by,^® and only by,^i the 
attorney general or state’s attorney, but such offi¬ 
cer may act on the complaint of a director or stock- 
holder^2 the state may be only a nominal party, 
rather than the real party, m interest.42 in other 
jurisdictions the action or proceeding may be in¬ 
stituted by a private person interested in the cor¬ 
poration or association,^^ such as a stockholder,^® 


28. Utah—state v. Byan, 126 P. 
666, 41 Utah 827. 

29. Tex —^Denison v. State, Civ 
App, 61 SW.2d 1017, error re¬ 
fused Denison v. 'State ox rel. All¬ 
red, 61 SW2d 1022, 122 Tex. 459 

30. Iowa—State ex rel Aaams v 
Murray, 267 N.W. 663, 219 Iowa 
108. 

31. Pa—Coyle v. Commonwealth, 
104 Pa 117. 

61 CJ*. p 838 note 69. 

32. Ga,—^Bowlinff v. Doval, 68 SK 
2d 173, 206 Ga. 641—Holmes v. 
Sikes, 38 SB. 978, 113 Ga 680. 

33. Tenn —State v. Hammons, 48 
S,W‘.2d 89B, 163 Tenn 290. 

Wls—State ex rel. Martin v Bkern, 
280 N.W. 398, 228 Wls. 645. 

61 C.J p 888 note 60. 

Ahsenoe ot district attorney’s name 
Where action is brought In namo 
of commonwealth, fact that district 
attorney's name does not appear in 
records is not fatal defect where he 
consented to use of his name, al- 
thouerbi be made no formal appear¬ 
ance—Commonwealth ex rel, Scher- 
mer v. Pranels;, 166 A. 878, 811 Pa. 
841. 

Dismissal of bill proper 
Tenn.—Jones v. Talley, 230 S.W.2dl 
968, 190 Tenn. 471. 


I Piling at instance of adverse claim¬ 
ant unnecessary 

State may bring suit through des¬ 
ignated officers, either of its own 
accord or at instance of interostod 
party, filing thereof at instance of 
adverse claimant to office being un¬ 
necessary.—^Denison v. State, Tex, 
Civ.App,, 61 S W 2d 1017, error re¬ 
fused Denison v. State cx rel. All- 
red, 61 isw.2d 1022, 122 Tex 459 
Claimant held not necessary or prop¬ 
er party 

Ariz —State ox rel. Sullivan v. 
Moore, 64 P.2a 809, 49 Ariz 51. 

34. N.X—^Duncan v. Board of Plre 
and Police Com'rs of City of 
Paterson, 87 A 2d 86, 131 N.JLaw 
443 

One not himself claiming title to 
the office may file an information in 
the nature of a quo warranto in the 
name of the attorney general—^Dun¬ 
can V. Board of Police Com'rs of 
City of Paterson, supra, 

35. S C.—State V. Bowen, 8 S.C. 400 
51 C J p 838 note 61. 

36. U.S.—Nebraska v Lockwood, 

Nob, 8 Wall. 286, 18 LBd. 47. 

51 C J. p 838 note 62. 

37. Kan—^Harrington v. Smith, 217 
P. 270, 114 Kan 262. 

51 C.J. p 388 note 54., 

3a Ariz.—State v, Boehringer, 141 
P. 126. 16 Ariz. 48. 
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Testing validity of election 
A bill in nature of quo warranto 
cannot be filed in state's name to 
test validity of quarterly election by 
county court of members of county 
boer committee—State ex rel Thur¬ 
man V, Scott, 195 >SW2d 617, 184 
Tenn. 76, 

39. Ga—Garrett v. Cowart, 101 S. 
H. 186, 149 Ga. 657 

40, NY.—^People v. Albany, etc., R. 
Co., 1 Lans. 808, 65 Barb 344, 7 
Abb.Pr,N&., 266, 38 How.Pr 228, 
modified on other grounds 5 Lans 
26, affirmed 67 N.Y. 161. 

41, NY—People v. John, 141 NY. 
S. 225, 80 Mlsc. 418. 

42. Ill.—^Place V. People, 88 HI.App. 
84 

Ohio —State v. McDaniel, 22 Ohio 
St 354. 

US —^Bill V. Carr, D.C.Conn, 
88 F Supp 678. 

Del—State v. Biedler, 99 A. 278, 29 
Del. 262. 

44. DC.—U. S. ex rel. Noel v. Car- 
mody, 148 F.2d 684, 80 US.App. 
D C, 58. 

61 OX p 388 note 64. ^ 

Attorney general hot a necessary 
party 

Me.—^Burkett ex rel. Leach v. Ulmer, 
15 A^2d 858, 137 Me. 120. 

4B- Pa—Commonwealth v. Stevens, 
82 A. Ill, 168 Pa. 582—Common- 



§ 30 


QUO WAliliANTO 


C1.,T.S. 


uiclu(lini>: a person who claims to have been elected 
to the ofTicc,^** hut it has been held that a member 
of an association, in order to be a relator, need not 
be seeking the same olfice.^^ although under other 
aulliority quo warranto to deleimuic the title to a 
coriKirato oflice may be hiouj:*ht only hy a person 
claiming title thereto and out of possession there- 
of.48 

Also, in some jurisdictions a quo warranto ac¬ 
tion or proceedin,i» to try the ri^ht or title to an 
oflice in a club, society, or fraternal order may he 
brought by a meiuher/® Tn other juiisdictions, 
however, the action or proceeding may not be 
brought by a mere meinhcr,^^ but only by a poison 
having a personal interest in the oflice by reason 
of having boon legally elected thereto and m still 
other jurisdictions the action may not bo brought 
hy a claimant of the olllce 

A corporafion itself may not hring qtio warranto 
to determine the title to corporate oflices.G^ 


a Attack on Corporate Existence, FrancMse, or 
Action 

(I) Public corpoiation 

(J) Private corporation 

(1) Public Coiporalion 

The attorney acneral or prosocuting attorney may 
Institute a c|uo warranto action to test the validity of 
tho organization of a public corpoiation or question it$ 
cxcrciso of corporate powers, and ho must control the 
proceeding; In most Jurisdictions such a proccodlng can¬ 
not be Instituted by a pnvato person inteicstod only ns a 
Citizen or taxpayer. 

The altoiiicy general, stale\s allorney, or prose¬ 
cuting attorney of the proper county or district, 
may ille, or «islc leave to file, an information in the 
nature of quo warranto to test the validity of the 
organization of a miinieipal or other public cor- 
prriatitm or to question ils exercise of corporate 
l»oweis/‘'^ and, except in some jurisdietioiis/'>** or, 
it has been held, in exceptional cascs/'^ such an 
information cannot be filed, oi sneb action or pro¬ 
ceeding olheiwise instituted, by a private person 
whose only interest is that of a citizen, resident, 
or taxpayer.*^'^ 


wualtU ox rel. v, •(’ramer, Cdm.l’I.. 
i Sfh.Kcg. 3111 
nt (U. v 33H mio OR. 

46. Ind, V. Hcmiilon, 32 

Iml 303. 

Gl (l.J. p 33R notu 00, 

47. XT. SI. ax Nuol v, Cfir- 
mody. 14« X^\2d OS-t, 80 XbH.App. 
D.O. 08. 

48. U,i\ ('•ciUimbinti Ont I<^an<'ler« 

V. KoahtiP. 20 G29, 08 App. 

I MX 2RV. 

A stooKholdov wUo wa« not otootod 
to olUee, own lhou«:h Hiu'h ralluri' 
was tho remilt of mistaUMi ativtoo 
by tlio corptiratlim'H (iminsol, lum no 
fdandlng to quant Ion tho tlilo of pap- 
Honx to tho olUoo- -(\jininon- 

woallli <'X rol. Kortonhauah v. Kuy, 
20 11 GO. 

49. On.—Uornady v. <lcu»dman, 14C 
S.K 173. XC7 t;a. GG6. 

61 CJ. P 338 noto C7. 

60. I*a.—Common wealth v. Murray, 

II «(»rfr.AU. 73, 14 Am.S.U, G14. 

61 aJ. P 338 note 68. 

51. Pa.—Commonwealth v, Morris, 
112 A. 770, 266 Pa. 476. 

59. Ohio,—JC3rawfor<l v. State, 38 K. 

m 614, 62 Ohio Ht. 02. 

61 C.J. p 338 noto 70. 

53. P.C,—Oolumhhm Cat Fanolern 
V. Koohne, 00 IA2d 620, 68 App. 
D.C. 267. 

54. Flo.—fitate ox rol. Wurn v. 

JOtSHorman, 170 4*lo. 410, 131 Flo, 
234, followed In £41ate ex rel. Ilar- 
pU V, KlnK, 183 020, 134 iFJa, 

68, and State ox rel. Yauxhu v. 


tleall, 18.3 So. 027, 134 leifL GO. 

61 CU. t> 336 note 71. 

Anjaeacatlon of tovvltory by city 
T<‘X,- KUly of \Vi*«t llnlverMliy Plnec* 
V. Ht ale, tnv.App., GO H.VV.2a lOHl, 
error r(‘rua«»d, 

Hzoixuure district 

lU,-'-Peoiile V. Uolmen, t8() N.IO. 7H0, 
UH 111. 204. 

Attorney’s own aooord or IndlvicluaPs 
instaaoo 

A proei'etUrig to tent the le;ml 
oxl.stiMieo of a Hohool dlatrlet eon- 
eeriiH, In a leK«l point oC view, the 
pitbllo alone, ami It in linmaltTial 
whether tht‘ fitate'H attorney pruHi«- 
<'U(<*.s the prtM'eeillui? <»r hlti own ae- 
eorcl or at the hint a nee of any In¬ 
dividual relator.—People v, Kidd, 76 
N.i0.2(l 851, 308 III, 466, 

Aotlon not maintainabls by city 
An n<‘tUm tn tlm nature of quo 
warrant!! to ehaUeiure vnlldUy of 
Inetirporatlon of elty and to ouat 
alleRed otnelal umirperH muat be 
proaoouteil In tbe muue of the at ate* 
on ndation of attorney frenonil <ir of 
eounty attorney In whleh the ti*rrl- 
iory Involved is loeated, and I'OuUI 
not bo maintained by another elty. 
—City of Hethnny v. Muhou, 210 1*. 
2d 3G3, 206 Old. 66. 

55. Or.—Stato v. Goff, 218 1». 660, 
221 P, 1057. no Or. 340. 

61 0.3*. p 339 note 72. 

56. Minn.—State v. MeOonald, 112 
N.W. 278, JOl Minn. 340. 

Slscrstion of court 

Minn.—Stato v. M<‘Donald, »uprA 
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57. Ft a. 5nate ex rid. Wurn v, 
l<a.(uif*rman, ITO Mo. 410. 131 Fla. 
2'll, followed In State ex rf*t. Hnr* 
ria V. KlnK. 183 So. 035. 134 Fla 
G8, ami State ex rel. Vauivtui v. 
Peatl. 183 So. 134 Fla. 50. 
ni PiMiple V. Kbhl, 75 N.K?d 861, 
n»»« 111. 405 People ex rel, lUieha- 
nan v. Mulberry <lro\e t’oinrminUy 
llmti Sehool hint .\o. .14 A. 61 N. 
R2U 256, 300 lU. 341. 
towa. Slat!' V. C'oanoUtlafed Inde- 
P<*n!i!»nee S»dm<d Idat, of Medlapo- 
Ua. IKtl M.W. 406, 103 b»wa. 8R0. 

51 (U. P 330 note 73 10 <U. p 419 

lud!' 88. 

Annexation of land by city 

III. teiiwan v. City of Stmwneetown, 
38 K.K. 2, 378 III. 280. 

School district incorporation 
Okb- Slate V. UoltKeluw, 2 l*.2d 1022, 
161 OUl. 163. 

Xntsrcst held snldcient 

The owner and aidlve manager of 
a lllln/T station In a town w‘ho was 
aubjeet to lleenae ami pollen reKU- 
Iniiona t»f town had awlUeient inter- 
ent to maintain aetbm to tent huIH- 
el«n<*y of Ineorpnratbm of town «ft«‘r 
havlnif roeelvcid written pennlHHlon 
from diHtrlet attorney.- Norton v. 
TN^oplc ex rol. Uudbeeh, 81 X’.Ud 303, 
102 Colo. 489. 

Frocoodlnir snntt vnn In name of 

stats on polatlon of attornt'y Ktmeral. 
'"-City of South Miami v. Stato ex 
rel, T..amlla, 192 So, 624, 140 Fla. 740 
—State ex rel. Fidelity Idfe Asshi 
V. City of Cedar Key, 16$ So, 672, 
122 Fla. 464, 
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Also, the action or proceeding may and must 
be under the control or supervision of the attorney 
general or prosecuting attorney, rather than that 
of a private citizen ,5 8 but it has been held that 
if the suit is in fact conducted by the proper officer. 
It is no objection that a private person is named 
as relator,8 9 and that a proceeding wherein the 
staters attorney appears as relator is none the 
less public in nature because individuals interested 
have employed counsel at their own expense to 
assist m prosecuting the suit®® 

Where a new or consolidated school district em¬ 
braces part or all of the territory of an old district, 
a director of the old district,®^ but not the old dis¬ 
trict Itself,®2 may be a relator m a quo warranto 
action or proceeding to test the legality of the for¬ 


mation of the new district. 

(2) Private Corporation 

Except where statutes so provide, a proceeding to 
forfeit a private corporation's charter or oust it from the 
exercise of powers not conferred by law should be in¬ 
stituted by the appropriate officer on behalf of the state 
and not by a private person. 

Ordinarily a quo warranto proceeding to oust in¬ 
dividuals from exercising franchises and privileg¬ 
es of a corporation without authority of law,®3 to 
forfeit or vacate the charter of a private corpora¬ 
tion,®4 or to oust it from the exercise of powers or 
franchises not conferred by, or contrary to, law,®® 
may and should be instituted by the attorney general 
or other appropriate officer, ex officio, on behalf of 
the state, and not by a private citizen or relator,®® 


De facto existence of municipal cor¬ 
poration 

Where one seeks to attack legal 
validity of a municipal corporation 
which has at least de facto exist¬ 
ence, right to institute proceeding in 
auo wan an to is in the state—^Far¬ 
rington V Flood, Pla, 40 So 2d 462 
68. Mass—Attorney General v. Me¬ 
thuen, 129 N.E 662, 236 Mass. 664 
Tex—State v. Nelson, Civ.App, 170 
S.W. 814. 

Effect of respoxLSlhlllty of private 
relator 

Prosecution of quo warranto pro¬ 
ceeding to annul municipality's 
wrongful assumption of powers re¬ 
mains under excluslvo control of 
state's attorney and court, notwith¬ 
standing private relator Is responsi¬ 
ble for setting proceeding in motion 
and becomes liable for costs of suit. 
—Town of De Knlb v Si ate ex rel. 
King, Tex.Civ.App, 71 SW2d 299. 

59. Ill—^People V. Burns, 72 NE, 
374, 212 Ill, 227 

60. Ill —McGahan v. People, 61 N.E 
418, 191 Ill 493. 

61. N.D—Tallmadge v Walker, 169 
NW. 71, 34 ND. 590, 

S.D.—State v TraJstead, 166 N.W. 
76, 36 S.D 568 

62. Or—Slate v. Goff, 218 P. 666, 
221 P, 1067, no Or 349 

63. Mich—^Attorney General v Gay, 
127 NW. 814, 162 Mich. 612, 

14 C.J. p 261 note 27. 

64. Fla—State ex rel. Landis v. 
S EL Kress & Co., 155 So. 828, 
115iPla 189. 

61 0 J. p 339 note 80. 

Authority of proseontlag or district 
attorney 

(1) Under statutes, prosecuting 
attorney of proper county had pow¬ 
er to file and prosecute Information 
in nature of quo warranto, in cir¬ 
cuit court of his county, for purpose 
of forfeiting charter of domestic 
corporation alleged to have misused 


and abused its corporate privileges 
and franchises —People ex rel. 
O'Brien v. Society of Good Neighbors, 
42 N.W 2d 761, 327 Mich. 620 

<2) Quo wairanto proceeding to 
forfeit right and franchise of for¬ 
eign corporation to do business 
throughout state was on behalf of 
general public of entire stale and 
could be brought only by attorney 
general and district attorney may 
institute such proceeding only where 
exorcise of corporate functions is 
limited by charter or the nature of 
powers conferred by charter to a 
certain county or judicial district, 
It was the duty of trial court to de¬ 
termine from the face of the pro¬ 
ceeding the legal capacity of district 
attorney to appear for the state in 
such proceeding and unless he had 
such authority trial court was with¬ 
out Jurisdiction to render any judg¬ 
ment binding either on state or cor¬ 
poration, except a judgment of dis¬ 
missal without prejudice; court had 
no jurisdiction of proceeding insti¬ 
tuted by district attorney to forfeit 
right and fianchise of theater cor¬ 
poration to do business throughout 
the state, although Judgment lim¬ 
ited relief to cancellation of right 
and franchise to operate theaters in 
a certain city on Sunday.—Kenning- 
ton-Saenger Theatres v. State ex rel. 
Diet Atty., 18 So 2d 488, X96 Miss. 
841, 158 ALB. 883. 

65. Cal —Collins v. Consolidated 

Water Co. of Pomona, 9 P.2d 872, 

122 CaJ.App. 348 
51 CJ p 339 note 81. 

State as plaintiff 

(1) In suoh a proceeding, the state 
is the plaintiff, and not the attorney 
general, who is supposed to be im¬ 
partial and to seek only the vindi¬ 
cation of the rights of the state.— 
State ex rel. Mitchell v. Sage Stores 
Co, 143 P.2d 662, 167 Kan 622, af¬ 
firmed 66 S Ct 9, 323 U S. 82, 89 L. 
Ed 25. 

99Q 


(2) Action questioning validity of 
gas franchise granted by city be¬ 
cause of alleged illegal and corrupt 
practices at election could be main¬ 
tained by state on relation of coun¬ 
ty attorney —State ex rel Morgan 
V City of Newton, 23 P 2d 463, 138 
Kan 78. 

Statute held ooustitutional 
Statute authorizing quo warranto 
proceedings by attorney general 
when fraternal benefit society is ex¬ 
ceeding its powers, etc, and provid¬ 
ing that proceedings not brought by 
him shall not be entertained, is con¬ 
stitutional —Delaney v Ground Lodge 
A O U. W of Massachusetts, 138 
N.E 918, 244 Mass. 656 

Failure to recognize Insurauoe oom- 
missloner 

Attorney general is not authorized 
to commence quo warranto proceed¬ 
ing without recognition of insurance 
commissioner to correct delinquen¬ 
cies of life insurer in conducting 
its business—State ex rel. Boynton 
V. KanssLS Life Ins Co., 36 P2d 88, 
140 Kan. 267 

Suit against Insolvent forelgii cor¬ 
poration 

Attorney general had authority, at 
request of insurance commissioners, 
to bring in state’s name suit in na¬ 
ture of quo warranto against in¬ 
solvent foreign insurance company 
which had permitted state license to 
expire and was disposing of prop¬ 
erty to prejudice of state policyhold¬ 
ers.—Fire Protection Co of America 
v. State, Tex.CivA.pp., 69 S.W.2d 888, 

66. Ky.—^Russell v. Cumberland, 

etc, R. Co, 8 KyOp, 844. 

Pa—Commonwealth v. fSesqui-Cen- 
tennial Exhibition Assoa, 8 Pa 
Dist. &Co 77. 

Buie prior to statutory amendments 
Cal.—Collins r. Consolidated Water 
Oo of Pomona, 9 P.2d 872, 122 Cal. 
App. 848. 
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particularly one who has no interest in the cor- 
poratioti;***^ but where the i^arties have treated an 
information as pioptTly filed on behalf of a pri¬ 
vate realtor, the court will so consider it/'^ and 
ill an ellort to pi event usuipatioii of its delegated 
power to j\iant a franchise, it is not improper for 
a municipality to he lelator in a quo waiianLo pro¬ 
ceed mf;.®''* 

Some statutes authouzc a person to institute a 
quo warranto proceediuji: in his own name where 
his private rij>ht or interest has been injured or is 
put in hazaul by the exercise of a fianehise or 
privilege not confcired by law, by a private cor¬ 
poration or by persons claiming to be a private cor¬ 
poration;'^® undci the statutes of at least one juris¬ 
diction, any person who giv<‘s s<*curity for costs 
may he a relator and it has lu'en held that the 
cori)onition itself is a proper relatoi where the 
object of the proceeding is to oust indivitliml re¬ 
spondents from exercising coiporate franchises 
usurped by thern.'^^ 

Control of action. Where an action is instituted 
by the attoiney general to forfeit defendant’s cor- 
Iioraie charter and franchise at the request of an 
individual as relator, the latter is the real party iu 
interest,and controls the actiou.*^^ 
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to use city sticels, Tn some jurisdictions 
the light or fiMiichise of a piivate corporation to 
use city streets cannot ho attacki'd in (pu) warranto 
jiroceedmgs by the mumcipalily^n or a piivate in¬ 
dividual,'^® hut in othei juiisdictions the municipal¬ 
ity may he phimtilf or the ielalor,77 individual 
may he the lelator in a pioeeedmg brought hy the 
jHihlic piosecutoi,'^® or a cili/en owning property 
abutting on the stieet m (|ueslioii may maintain the 
action on the lefiisal of the county attorney to act.^9 

The lecfn'lalirc hodv of a municipality may be 
einpoweied by statute to bimg an action in quo war¬ 
ranto against the unlawful holding or exercise of 
a fiancluse.^® 

§ 31- -- Joinder 

Joinder, as relator«> of porcons poHneualno llko Inter- 
ests may bo proper. An aanrlovcd private citlarcn may 
or must Join with the state or attornoy general under 
some st«ttutos. 

The joindiT as relators, in quo warranto proceed¬ 
ings, of persons possessing lik<‘ inteiests may he 
ptoper,*^^ hut unn<‘cessa!y.^‘’ Wliile sevtTal per- 
.sons claiming difft*ren( olllces ordinarily cannot 
join iu one proceeding,.such joinder is projicr 
where the rights of such persons depend on the 


67. pin* PomrnouwruUU v. inUon, 
«1 I*a. 41. 

G1 CU. ptUld note HX 

68. K.JM,' Wtntn v. Tiilnrona Com¬ 
munity IUt<*h, 143 l\ 207, to N,M. 
302. 

68- Mo.—Stnto ox Inf. Hhartel, ox 
rol. City of SlkonUm, v. Mlnni»url 
ULinUos Co., 63 «.W,2<1 394, 331 
Mo. 337, 89 A,X..Tl. 607. 

70- Mass.—Tlimpt v Uo^ers, 48 K. 

W. 1080, 176 Masa, 71. 

81 VJ, p 339 note 86—14 OX p 251 
note 27. 

3Plaliitfir gas oompaixy whleh had 
served elty for many years ntular 
valid franehlHO held (uitltled to 
maintain action in nature of quo 
warranto in its own name ehalleng- 
Ini? validity of ordinances Kninting 
franohtSQ to defendant company, 
where plalntUf would sufTer loss if 
defendant should bo permitted to 
build rival gas plant, and CHpi^oiaily 
where <tity, on its and defisndant's 
motions, was made a party defend¬ 
ant.—tJas Service Co v, CiimHoldial¬ 
ed Oae CtllltioH Corporation, G6 P. 
2d 584, 145 Kan- 423. 

71. Ala.—v. XT, fl Kndowment, 
etc., Co., 37 Ro, 442, 140 Ain. CIO, 
103 Am.W.tl. 60. 

61 C.X p 339 note 88—14 ax p 261 
note 27. 

Seourlty for costs gonorally see In¬ 
fra 9 52- 


7a. KM.- «tnte v. Jruller, IHH V, 
528, 23 KM. 306, I A.I-.U. 70, eer- 
tlomrl denied 38 UJM. 336, 246 
V,H, 667, 62 IML 929. 

73. Mo,- State ex rel. Ilnndlnn v. 
Wilkie Land Co., 162 H.W.2d 846, 
349 Mo. 666. 

74. Mo.- rttnte ex rel. namllan v. 
Wilklo Land Co., mtprn. 

75. KV. r^Vedonla v, 1‘VedonIa Nat¬ 
ural (law LbTht <n»., 355 KV.H. 212, 
369 App.lKv. 690. 

51 <\J. p IM6 note 90, 

76. J’iv.-'-Thlrtiuuith, ete,, Htn. I*u«n. 
It. Co. V, Hroad Hfc. Itapul Transit 
It. Co., 67 A. 901, 219 l»a. 10. 

77. Kan.-cUathe v. Mhumurl, ate., 
Interurlian It. Co., 96 l», 42, 78 
KAn. 193, 

Mo.—State v St. Louis TdKht, oto., 
Co., 152 H.W. 07, 246 Mo. 618, 
dty as rsal party Ia interest 

Whero quo warranto pro(U‘odlnjr to 
oust water company from streets of 
!)artlcular city was nrouKUt In the 
name of the attorney gonorid, but 
no objection was made to respon¬ 
dent's pleading's wherein caption do- 
Hcrlbed oaso as at the olty's relatlum 
and city's attornoys, rather than at¬ 
torney general, were active in the 
case, tho city was the real parly in 
inter(»Ht and the case would be styled 
In Its name as relator.-HBtate ox inf, 
M<dCittrlck ex rol. City of Spring- 
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Uedd V. Hprln;:neld (Uty Water Co., 

131 «.W,2d 525. 345 Mo, 6. 

78. Til, People v. Commercial Tel„ 
etc., Co., 115 KM. 379, 277 111. 266, 
l4.U,A.t0171> 704. 

70. 'Htiite v. TVs Moines Olty 

H. <N».. 169 N.W. 867, 135 Iowa 694. 

Uf'fiiMnl of <dUet‘r io act Kcnoriilly 
SCO supra 9 18, 

80- Cal. City of Oakland v. 161 
Dorado Terminal Co., 100 r.2cl 
1001), 41 <^U.App.2tl 330.-.Clty of 
oaUlmal v. Mopan, 166 P.2d 987, 
41 Cal.App.8d 333, 

City board of poi*t oommlssioasrs 

Cal. ‘<Mty of Oakland v. Ml Dorado 
Terminal c«»., 106 I*.2d 1000, 41 
Cal.App.2d 390 <qty of 0,aklana 
V, Hogan, 106 i'.2d 087, 41 Cal. 
App.2(l 333. 

OpsvatloA and maiatsnaaos of whorf 

Cal.' 4^1ty of Oakland v. Hogan, su¬ 
pra, 

81. TIL—r(»oplc V. Hfirbcr, 124 KM. 
594, 289 III. 556. 

51 0,X p 340 note 95. 

88. l>a,—t?ommo«w*»alth t- Straus, 
32 l*a.Super. 289. 

51 ax P 849 note 95. 

^ Mlch.- dToplo v. De MUL 15 
Mich. 164, 93 Am.U 179. 

l*a.—Cpmmonwsalth v. Martin, S 
Lanc.UTl5v. 177. 
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same matters or questions of law or fact.84 A mere 
desire on the part of persons who voted for the 
relator that he hold the office in question does not 
constitute such a direct legal interest as to make 
them necessary parties to the litigation ^6 

Joinder with state or attorney general In at 
least one jurisdiction the joinder of an agg-rieved 
private citizen with the attorney general as a core¬ 
lator is unnecessary,but under the code or stat¬ 
utory provisions of other j'urisdictions the inform¬ 
ant or person interested may and must join with 
the state or people as plaintiff.^? jn an information 
by the attorney general against a corporation, pri¬ 
vate persons cannot join for the purpose of trying 
their rights to offices in the corporation.88 

§ 32. Defendants or Respondents 

a. In general 

b. Proceedings relating to corporations 

or associations 

c. Proceedings to try title to office 
a. IxL G-eneral 

The proper parties defendant or respondent In quo 
warranto proceedings are determined by the language 
of the statute. 

The statute providing for the action of quo war¬ 
ranto may prescribe who the defendants may be 
It has been held that no joinder of defendants is 
proper which unites separate causes of action 
against several defendants ,90 hut, under statute, it 


has been held that a plaintiff in quo warranto may 
join as many defendants as may be desired,and 
that any person may be joined as a defendant whom 
It may be necessary to make a party for the com¬ 
plete determination or settlement of any questions 
involved, or against whom a liability is asserted, 
either jointly, severally, or in the alternative, aris¬ 
ing out of the same transaction or senes of trans¬ 
actions, regardless of the number of causes of ac¬ 
tion joined.92 The filing of a petition under a 
statute relating to a quo warranto proceeding has 
been held not, of itself, to make defendant a party 

to the proceeding.93 

b. Proceedings Eelating to Gorporatioiis or As¬ 
sociations 

In most jurisdictions a quo warranto proceeding to 
question the existence of a corporation as never legally 
organized should be brought against the Individuals 
claiming to exercise the franchise, not the corporation; 
but in a proceeding compiarnmg that a corporation, legal¬ 
ly organized, has ceased to exist, has forfeited its fran¬ 
chise, or has usurped powers or franchise beyond Its 
charter, the corporation itself is the proper defendant. 

A proceeding in quo warranto against a cor¬ 
poration has been held to admit the corporate 
existence,and in many jurisdictions a quo war¬ 
ranto proceeding instituted for the purpose of ques¬ 
tioning the existence of a public or private corpo¬ 
ration on the giound that it was never legally or¬ 
ganized may and should be brought against the in¬ 
dividuals who claim the right to exercise the cor¬ 
porate franchise, and not against the corporation 
itself,95 which is not a necessary party to the pro- 


84. Neb.—OorpTui JUrls cited In. 
Thompson v James, 250 NW 237, 
240, 126 Neb 360, 263 N.W. 431, 
126 Nob. 888. 

61 C.J p 340 note 88. 

85. Neb—State v. Barr, 134 NW 
626, 90 Neb. 766. 

88. Fla—State v. Rose, 122 So 225, 
97 Fla 710. 

Attack on. creation of mtudolpaUty 
Persons who reside 3n town and 
own property therein need not be 
joined as oorelators with attorney 
general in proceeding attacking con¬ 
stitutionality of act creating munici¬ 
pality.—State ex rel Landis v Town 
of Lake Placid* 168 So 497, 117 Fla 
874. 

Ouster of foreign corporation 
Joinder of private persons as co¬ 
relators in QUO warranto by attorney 
general to oust foreign corporation 
from permit to d 9 business in state 
and inclusion of ipnamed persons 
supposed to be affected by opera¬ 
tions of respondent held surplusage 
and without effect on power of at¬ 
torney general to institute such pr6- 
ceeding or his responsibility there¬ 


for—State ex rol. Landis v. S H 
Kress & Co., 155 So. 823, 115 Fla, 
189 

87. Ala—Baxter v. State ex rel 
Metcalf, 9 So 2d 119, 243 Ala 120. 

51 C J. p 340 note 2. 

Necessary party 

Ala—^Baxter v State ex rel Met¬ 
calf, supra, 

Supplier of facts 
The statute has no application to 
an informant who merely supplies 
facts on which a judge acts when he 
makes an order as authorized by 
statuio providing that a circuit 
Judge may direct the commencement 
of an action in nature of quo war¬ 
ranto,—Owen V State ex rel Bailee, 
200 So 412, 240 Ala 582. 

A person giving seourlty for costs 
in QUO warranto proceeding which 
is brought in name of state on rela¬ 
tion of such persok becomes a Joint 
party 'with the state.—^Birmingham 
Baa^ AsB’n v. Phillips ds Marsh, 196 
So. 725, 289 Ala. 660. 

88. N.J—Gibbs V. Somers Point, 10 
A. 377, 49-N.JLaw 616. 
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80- Neb—State ox rel. Johnson v, 
•Conservative Savings & Loan 
Ass'n, 11 NW.2d 89, 143 Neb. 805 
—'State ex rel. Johnson v. Consum¬ 
ers Public Power District, 5 N.W. 
2d 202, 142 Neb 114 
90- Ga—Sweat v. Barnhill, 156 S. 

B 18, 171 Ga. 294. 

61 C J. p 340 note 4. 

91. III.—Peoiple ex rel. Ray v. Lew- 
istown Community High School 
List No 241, 67 N.E2d 486, 888 
Ill. 78 

92. Ill —^People ex rcl. Ray v. Lew- ^ 
Istown Community High School' 
Dist. No, 241, supra. 

93. W.Va—State ex rel George, v 
Lutz, 46 S B.2d 245, 131 W.Va 129. 

94. Ill —People ex rel. Barrett' v. 
Gentile Co-op. Ass’n, ’ 64 N El,2d 
907, 392 HI 393—People es; rel. 
Ray V. Lewistown Community ‘ 
High School Plst. No 241, 67, N.B. 
2d 486, 388 Ill.' 78, 

51 CJ p 340 note 6 [a]. 

96. lU-^People ex rel,' Barrett v.- 
Gentile Co-op. Ass*n, 64 'N.F.2d 
, 907,' 892' III* 893—People ex rel. 
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ccodin^i hut in a number of jurisdictions it has 
boon held by the courts that the pretended or de fac¬ 
to corpoiatiou, in its assumed coiporatc name, ts a 
pioper party defendant,and by force of statute, 
a municipal or ipuihlic corporation may he a n<‘ees- 
sary party defendant in quo ivairanto pr<)c('eilinj[»s 
to tt‘Sl the validity of the election hy winch it w\as 
<)ri‘aiu/ed Where the ^;round -of ooinplaint is 
tliat a corpoialion, ]e.i;.i]ly organized, has e(‘ased to 
exist or has so acted as to incur a foifeilure of 
its corporate franchise, the coipoiatioii itself is 
the proper defendant,and a like rule obtains 
ivbere it is claimed that a corporation nsiiips pow¬ 
ers or franchise beyond those f;iven it by its ehai- 
ter,**- In a proper case, where the issues are such 
as to justify the joinder, both the corporation and 
individuals may he joined.^ 

Joinder of hvo corporations^ pcnorallys Tn a 
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proper case two corporations may ho joined as de- 
fendnnls in quo warranto pioeeedin,i;s ** 

A county has been held not a necessary jiarty in 
quo wairauto aj;<imst the tiustees of a county fair 
eoipoiMtion (>if;aiu/ed and leceivinj; ta.\<‘s under an 
invalid statute ^ 

Lcjtior or hwuw A lessee of ])art or all of a rail¬ 
road C()ni]»any\s road may pioperly be joined with 
the coinjiany in an action to vaeite Us eliartert> A 
city which leased to a eoiponlion oeitain land 
which had been transfeired to it by the state, and 
winch the state allej;es the city has forfeited hy 
abandonment of the usi\s for which it was j;ianted, 
is not a necessary party to a (pio warranto action 
to oust the corpoiatioii from the laud.t» In other 
ciiciiinstanc<‘S, a lessor has beim held not a lUeces- 
saiy party in a quo wanaiito pioeee<linii^ against a 
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Tiny V, Tjowislown (lonimunll v 
Ilir.h flohool T)ImI No 2^11, fi7 N.K. 
2a 480, 288 in. 78. 

Mo.—StaU esc inf. ]Vl<‘Klllrl<*k ex rel. 
Oily of »<laUrornia v. Missouri 
TTtlUtloa Oo., 00 SW.iia liO?, n!50 
Mo. 286, lOG A.14.U. 1 lOtl. 

Tex. -Oraln v. Oiv.Apji., 120 

«.V\r.2d 290. 

6X O.J. p 340 note d. 

OoxLioUdlatlon of Moliool dlitvioti 
In proocodliur altaektiur (ko vnlid- 
Ity of oonHolUlated tudiool dlHtri<'l 
xnado up of wlmt had lieen a com¬ 
mon Aohool diHtriet and nn tndO" 
pondent flehool distrUd, and ehal- 
lohKinsf authority of ihtino who had 
taken over control of tho oonHidl- 
dat<‘d district, tho informal ton ivns 
not BUbJ<»<‘t to ffonoral <lonuirrvr b<'- 
cauHO tho common tudiool dlatrlct 
and tho Indopendont school dlslrlid 
wore not made parti(*s rospondent,— 
Crain v, Adams, T(‘X.01v.Api>,, 120 fS. 
•W.2d 200. 

86. I^la,—State ox r<d. Twindls v, 
Provatt, 160 So. 731, IIG im 718. 

97- tJ.SI.—Now Orleans Dnlumturo 
IlocLentption Co. v. Louisiana, La., 
21 B.Ct. 378, 180 U.S. 320, 46 L.KU. 
650. 

61 C.2*. p 841 note 7. 

88. Mich.—Smith r, Norton Tp., 
MuskoKon County, 20 N.W.2d 836, 
310 Mich. 3C6—Oo Younff v. Hanks 
Tp., Antrim County, 20 N.W.Od 
166, 312 Midi. 217—Kupport v. 
Township Suhool DIst, of Marlon 
Tp., Osceola County, 233 N,W. 387, 
262 MI<»h. 482. 

61 C.X p 340 note 6 Cb] (2). 

89. Mo.—Slate v Business Men's 
Club, 163 S.W. 901, 178 Mo.App 
648. 

Pa.—Commonwealth ox rd. Marjfiot- 
tl V. Union Traction Co. of I'hlla- 
Aelpbia, Com.X^l.« 44 Dauph.Co., 


4in, aniMtied 194 A, 661, 327 Ta 
4 97. 

nit* .1. P 341 note 8 * 

1. T11.« ‘Peoplo ex rel. llarndt v. 
(Jeutlle <1o-up. Aim'll, 64 N.W lUl 
907, 392 111. 303--People ex rel. 
Pay V. X.ewlnlown (Nmiuiunlly 
Tllnh vSdionl nisi. No. 241, 57 N.M 
2d 486, 38« 111. 78 T>(‘ople ex rel. 
Wt'liher V. (Mty of Hiiriny, Vali<‘y, 
21 N.M 843, 129 HI. 169. 

51 C.J. I) 341 note 9. 

Axuioxatlon of territory 
A legally organised sehool or 
dralnaire district ts a in‘n*iMary par¬ 
ty In Us corporate <‘apaeMy to a <iia» 
warranto proceeelliur to test, the 
validity of an extension of Us 
bouuijarles. -State e\ inf, l*roseeiit- 
iiUf Attorney ex r«*l. Ilutsidl v, Phlp- 
ley, 11(1 H.VV.2d 140. 233 Mo.App. 61 
51 (\J .p 341 noli* 0 fal. 

Holdinff company not nooessary or 
proper party 

In proceedliiK to oust eleetrlcal 
eompany from use of city's slri'ets, 
holding (’oinpany owning common 
stock and bonds of elci-trliul com¬ 
pany held not neeoasnry or proper 
party df‘fondant, doclrlcal company 
beittK only proper party <lt*f(oulnnt. 
—Wtate ex Inf, McKUlrlek ex rel. 
City of California v. Mlmamri Htill- 
ties (Jo„ 06 P.W.2d 607, 339 Mo. 386, 
106 A.L.H. 1160. 

CoUaction of tuumthorlsed rat* In- 
ov*a** 

Quo warranto to prevent Insur- 
anoo companies from oollacting: in- 
creoso In rat* pursuant to unauthor¬ 
ised court order should be directed 
to componie* which maintained suit 
bolow and oolleoted and impounded 
increased rate, although such com¬ 
panies surronderod their Ucensos to 
transact now business in state be¬ 
fore ouo warranto was instituted.— 
State ox inf. McKittrick v. American 
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(^donv Tns, (^>„ 80 S.\V.2d 876, 33C 
Mo. 406. 

8 . Ill,-'IN'opIe ex rel. Itay v. T^ew- 
Istowii (lommunlty Until School 
Dmt. No. 241, 57 N.I0.2d 486, 388 
Ill. 78. 

3. Ill. IN-oide V, Toledo, <‘tc,, R, 
117 N.M. 70t, 280 ill. 495. Ann. 
('aM.lin8l> 2*14. 

./oinder i»l’ aeveial et>rr>opalIons con¬ 
st It u( bur Illegal combltuiUon see 
Monopolies 6 120 a, 

Xnsuranoo oompanlos; oolleotlon of 
Inoroosod x*at* 

guo warranto held to lie Jointly 
aitalufil Insurance companies to oust 
them of privUeire of etdli'ctlnp: ill- 
creaoetl rate wIutc stutn Inspection 
bureau, acttiiK uinb'r powers of at¬ 
torney from companies, applied for 
rati' Increase for all of eomimnlcs, 
poslpom'd f‘ITi‘ctIvc dat«' of increase, 
and tlnally direidcd collctdlon of In- 
creiuu‘d rate; eompanlt*.M which came 
into state after tlllmr of milt to r«- 
vl<‘\v opiler i>f superintendent of in- 
miranec den> lutr rate Inerease and 
whieh voluntarily Joined tn mdt nnd 
colleeted increnne umler I'oiirt iirder 
could bo Joined with <»thers in suit. 
-'-State ex inf. MeKIttrleU v, Ameri¬ 
can <^>I<my Ins. Co., 80 H.WM 876, 
336 Mo. 496. 

Misjoinder 

l»a.—Cfunmonwealth sx rel, Marglot- 
ti V. Union Tracthm <\», of I'hlla- 
delpbltv, Com.Id,, 44 tXiuph.f^o. 416, 
alllrmed 104 A. 661, 327 Vtu 497. 

4u Ifla,—State ox rol. Landis v, l*rc- 
vatt, 166 So. 731, 116 Ifbu 718. 

6, Tnd.—Mftl River U. Co. v. State, 

57 N.m 388, 165 Tnd. 433. 

N.Y,—T>eopl« V, AUiany^ etc.. It Oo., 
77 K.Y. 332. 

6, Ohio.—«Jtat* V, Cleveland, eta, 
R, Co„ 12 <lhlo Oir.Ot.N.a., 321, 31 
Ohio OlP.Ot 377* 
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building and loan association^ 

Assignor and assignee of franchise. An action to 
forfeit franchises which have been illegally assigned 
by one corporation to another must be brought 
against the assignee company.^ The assignor com¬ 
pany is a proper party to the action or proceeding,® 
and according to onc,l® although not another,au¬ 
thority, it is a necessary party. 

The receiver of a corporation, appointed by a 
federal court, is neither a necessary nor a proper 
party to quo warranto by the state to forfeit the 

charter.i2 

Purchaser at execution sale of a franchise of 
corporation need not be made a party to a proceed¬ 
ing to forfeit the charter of the corporation.^® 

a Proceedings to Try Title to 0fl5.ee 

In quo warranto proceedings to try title to office, 
general rules have been applied as to proper or necessary 
parties defendant, or the Joinder thereof. 

The incumbent is a necessary party to a quo war¬ 
ranto proceeding instituted to determine his title to 
an office.^^ Under some authorities, the person who 
claims and exercises an office is the only proper de¬ 
fendant in a quo warranto proceeding to test the 
right to such office,^® unless it is alleged that a per¬ 


§ 32 

son, other than the incumbent, is entitled to the of¬ 
fice, in which case, under the construction placed on 
some code provisions, he must be made a party 
defendant,or unless the object of the information 
is not only to oust the incumbent of the office, but 
also to require another officer to restore the relator 
to the office, in which case the latter officer may be 
made a party.l^ However, a corporation may be 
held to have an interest legally sufficient to have it 
constituted a proper party defendant in proceedings 
questioning election to a number of offices therein,!® 
as where ouster of the officers would cause a 
definite disruption in its affairs.!® 

In a case where the rights involved and the 
proof are not substantially similar as to all defend¬ 
ants, it is improper to join two or more defend¬ 
ants in one proceeding to try their titles to different 
offices;®® but the incumbents of several offices may 
be named as defendants or respondents in one pro¬ 
ceeding where the rights or titles of all depend on 
the same matters of law or fact,®! such as the 
validity of the same election,®® and this is especially 
true where all are members of one body, such as 
a board or council.®® 

A proceeding against one acting as mayor of a 
city may be against the officer, describing him as 


7. lessor dtaming no Interest ad¬ 
verse to state In quo warranto ac¬ 
tion to prevent building: and loan 
association from unlawfully con- 
tinuinir to hold lawfully acquired 
ninety-nine year leasehold was not 
a necessary party to complete settle¬ 
ment of question Involved therein so 
as to extend jurisdiction of court In 
action to a determination of issues 
between association and lessor as to 
existence of obligations of lease and 
rights and liabilities of parties 
thereunder—State ex rel. Johnson 
V Conservative Savings & Loan 
Ass’n, 11 NW2d 8D, 143 Neb. 805 
8- Ill —^People V Toledo, etc., R. 
Co., 117 N.B3 701, 280 Ill. 495, Ann. 
Casl918D 224. 

N T —People v New York City Cent 
Underground It Co, 21 NY.S. 373, 
66 Hun 633, affirmed 83 NB. 744, 
137 NY 606 

8- NY.—People v. New York City 
Cent Underground R. Co., supra. 

la 111—^People V. Toledo, etc., B. 
Co, 117 N.B. 701, 280 Ill. 495, Ann. 
Cas 1918D 224. 

11. NY—^People v. New York City 
Cent Underground R. Co., 21 N 
YS. 373. 66 Hun 683, affirmed 88 
N.H 744. 187 NY. 606. 

12. Tex.—City Water Co. v. State, 
82 SW. 1033, 88 Tex. 600. 

13. IdCass.-—Commonwealth v. Tenth 


Massachusetts Turnp. Corp, 5 

Cush 509. 

14. NJ—Burnson v Evans, 60 A. 
2d 891, 137 NJLaw 511. 

Pa—Commonwealth ex rel Weiss 
V Snyder, Com PI., 26 North.Co 
159. 

15. La—State v Hohnke, 38 So 
793, 109 La 838. 

51CJ. p 341 note 20. 

Action to oust officer 

Under quo warranto statute pro¬ 
viding that all persons claiming to 
be entitled to same office or fran¬ 
chise may be made defendants in 
same action, third person who 
claimed office of county commission¬ 
er under a valid election did not 
have to be joined as a party defend¬ 
ant in action by attorney general to 
oust county commissioner from of¬ 
fice—State ex rel Bible v Malone, 
Nev, 226 P.2d 277. 

Xffayor held not proper party 

(1) In proceedings to determine 
defendant's title to office of city 
clerk after the mayor had cast de¬ 
ciding vote for defendant at a meet¬ 
ing of the board of mayor and aider- 
men, it waa Improper to make mayor 
a party—Attorney General ex rel 
Quinn V. Hunter, 29 A 2d 116, 92 N. 
H. 206. 

(2) The .mayor of a city should 
not have been named as a defendant 
In proceedings to determine right Of 
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relators to office of assistant super¬ 
intendent of weights and measures, 
where mayor did not hold office in 
controversy—Van Brookhoven v 
Kennedy, 14 A.2d 789, 125 NJ.Law 
178, affirmed 17 A.2d 152, 125 N.J. 
Law 507. 

Person vacating office 

Pa —Commonwealth ex rel. Weiss 

V Bnyder, Com PI., 26 North Co 
163 

16. NT—^People v McClellan, 104 
N.Y.S 447, 119 AppDiv 416. 

17. Wash—State v. Passett, 125 P. 
863, 69 Wash. 555. 

18. Pa—Slranovlch v Butkovich, 
76 A 2d C40, 366 Pa 56 

19. Pa.—Sironovich v. Butkovich, 
supra. 

20. Ga—Sweat v Barnhill, 155 S 
E 18, 171 Oa. 294. 

51 C.J. p 842 note 23. 

21. R I —Corpus Juris cited in Black 

V Cummings, 5 A.2d 858, 859, 62 
RI 361. 

51 C J p 342 note 24. 

22. Pa—Commonwealth v. Pfromm, 
100 A. 276, 255 Pa 485. 

61 C.J, p 342 note 26. 

23b Neb.—Thompson v. James, 250 
NW 237, 126 Neb. 350, 263 N.W. 
481, 126 Neb. 888. 

51 Ojr. p 842 note 26. 
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such, for usurpiiiff a franchise, or against him as an 
iiulivulual, charging the usurpation of the oflicc.^'* 

§ 33. Intervention and Substitution of Parties 

Cenci'al rules and :>tatutcs aovernino the inteivontion 
or substitution of parties have been applied in quo war¬ 
ranto procoedingb. 

lulcTVonlioii of jioisons or coi porations bavinj; 
an iiitoivst in the siiliject matter of the htt.‘*,'itinii is 
someliines allowed in cjiio warranto iiroceednr^s 
hut in jurisdictions wlieiein tlic laocoediiif* is 
deeuu'd (iiuisi-cnininal in character, as discussed 
supra § 3, there is no iij>lit to inteivene.-^ It has 
been hotli afrirnieil-'^ and deiiinl-^ that Ihcie may 
he a rii»lit to intervene in a jnocet^dnr; to forfeit or 
vacate the charter of a coiporalion, II is no ohjec- 
lion to an niteivention tliat the intervenor may op 
jiose both paities.-i* 

A petition to inlorveius has been h<‘l(I to call on 
the trial jud/^e to exen'ise his discretion as to wheth¬ 
er the issue presented by the petition is }»ennane to 
the paiticiilar puipose of the proccedinj*;^'^^ and would 


deleriniiic the seveial ri;jhls of diverse paitics, as 
to the same ofllce;*** ami a stiLlute iirovidiiig that 
uheie a complete dcteimiiiation oi the controveisy 
cannot be had wilhont the pieseiice of other jiarties 
the coniL may direct tlunn to he bioir’ht in, and that 
where a person, not a pailyt has an nileiesi or title 
which the jiidj^nienl may aflect, the conit, on ap- 
phealion, shall dnect hnn to he made a paily, ap¬ 
plies to lino warianto proceedings,^^ 

Under a statutory provision that an intervention 
shall he in subordination to, and in rt'eoj^nitian of, 
llie propnety of the niani inoceeding, one who is 
pel nutted to inieivene. as deleiulanl in a quo war¬ 
ranto proceeding; has not been peimilletl to enter a 
sp(‘eial appeaiMiieo and move for dismissal of the 
main pioeeedings.’*^* 

Chaufjc or substituliou of relator is projier in case 
of the death of the original lelatorp*'* hut the -court 
will not permit tht‘ snbstitnliou of a private person 
as a lelator in the place of the attonu-y gfeneral who 
desires to diseontinue the proceeding;a’tt> Where, 


Mo,- -Fitate v, Oon't'i', HD Mo. B9. 
as. N.Y.* people V. Albany, oto., It. 

•cjo., 77 N.v. liaa. 

N.<\- -Altornoy tjenoml v. Hiinonton, 

78 N.t?. n?. 

X&oJusiioA of pvopovty witMn city 
Umlti 

(1) In' proreeUniK for exoliiwlon 
from city linn Its of rwirt of a tract 
which had Vicon Inclmlcd In tho mu¬ 
nicipality by Htatuto, ownors of 
other property In tho name tra.ct hiwl 
the rlnht to Intervene and imk for 
cxeluHlon of iheip property, althouKh 
not Invited to Join the Hult.— cnty 
of Auhvtrmiale v. iUtate ox rel, I^an- 
dlB, 184 So. 787, 135 mti. 173. 

(3) In pnxviMlIufy by town to chal- 
lense propriety of proc<‘<‘dimr to In¬ 
clude within idly limit.s territory be- 
JoUKlnK to town, another town oc'cu- 
pylnff practi<-ally fiamo position on 
relator would l»o allowed to inter¬ 
vene; and taxpayer*, roHldontn, and 
minin^f companloH owning property 
in atreottfd area, who or which thi^ht 
have special riicht* which would tie 
altocted by tlnal determination, 
would bo permitted to Intervene, al¬ 
though they mlfrht not have boon 
permitlcd to come in a« original and 
only relatoru.—Htalo ox ret Town of 
Stunt* V. Cllty of Ohinholm, 20C N. 
W. 680, 106 Minn. S85. 

Xaterevt of intorvonetg 

(1) Individual taxpayore having 

only g<moral public interest could 
not maintain action an intervenera 
in quo warranto against consolidated 
school district.—I«>Itt» V. Thorpe, 200 
P. 684i 140 Okt 219—Hugivrt v. 

Thorpe, 296 P. 606, 147 Okt 162, 

(2) In so far a« it condkU with 


the statute governing quo wiiminto, 
the (*han<*ery rule that iiu intervenor 
must have mieh Interest In the suit 
that a full and eomrilete deternuna¬ 
tion cannot lie had without him riuii 
that he may neither elmnge the Is- 
sues between the parties nor raise 
i\<‘W ones ennuot apply; whi're the 
original eomplaint was till'd by the 
stale's attorney on the relation of 
pi'rsoiiH elainilng otllec's whteh they 
allegotl defimdunls were usurping 
on a city board of tire ami police 
eommlssionc'rs, the chief of pdlleis 
the acting judlce m.ilrtm, and err- 
taln pollct* olllcers mul tlr<*men had 
an Interest which entllh'd them to 
intervene, and they wi're not re- 
<iulred to allege that they did not 
participate in the election, since the 
prot'cedUig wiui a publle one, 'Vco- 
plo ex rel. FtancUierg v. Orabs, 26 N. 
M.2d 494, 873 XU. 428. 
xtoquoft that attomy goaoral Ai« 
potitiott 

Where the prooooding, already on 
dlo, i* xiubUo in it* nature, intor- 
vonorn need not atlego that they had 
asked the attorney geiu'ral and 
state's attorney to tile tUetr petition 
to intervene, tho court's leave to iu- 
torveuo being all that nmal bo ob¬ 
tained.—People ox rol, Sandbt'rg v. 
Oralis, 26 N‘.l6.2d 494, 878 111. 428. 

26. Idaho.—X'ooplo V, Oroon, 1 Ida¬ 
ho 286. 

27. N.T.—Poopla V, Albany, otc., R. 
Co., 77 K.T. 232, 

28. Pa.—CommottWMdth v. Altoona, 
Ota, Connecting It Ce^, 16 J^Plst. 
812, 81 Pa.Co. 646. 

51 CJ. P 842 note 82. 
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20. 111.. INuipb* ex I cl. Sandberg v. 

(habM, 21} N 41M, 378 Ill. 423. 
30. III.' People ex rid. ftoyinglon 
V. Norlbllcld Tp. Ulfdi School 

No. 84 N.Kitd r»r>a, 40:1 111.435 

• IN'oplc <*x r< I Sanilln*rg v, 
<Imbs, 26 N.N.2d 494, 373 Xlb 423. 
Potltlon quoiitlentng eicistenc* of 
school district hetii stdllclent tor 
court to exercise Its discretion.— 
I'copte ex red. hoylngton v, Nerth- 
Ibdd Tj». High Schtsd Dist. No. 226, 
84 N‘.lC.2d 553, 402 lU. 435. 

Striking at exieience of oidcc in con- 
tention 

An Itdervt'idTtg petition which 
seeks to strike at the very existence 
of the idUee «»vcr which the original 
parties are contending is germane to 
a proceeding inetltut'd on behalf of 
the imbllc amt Is properly allowed. 
- -People ex rel. Hatslbcrg v, Crab*, 
26 >r.M.2d 494, 872 til. 42.1. 

Olncrction held not abuMd in per¬ 
mit ling Interment,Ion, fhtoplu «x rel. 
Handts'rg v, Oriibs, nupr<u 
81. 111.—Pe(»plo ex rtd, Hamlherg v. 
Crabs, supra. 

32. in.—People ex rel. Hoylngton v. 

Northrteld Tp. High Hist. 

No. 235. 84 N.M.2d 553, 402 III. 
436—People ex rel. Hnndberg v. 
UrabH, 26 N.N.2d 494, 373 tU. 428. 

33. Mich, Hmlth v, Norton Tp„ 
Muskegon County, 20 N.W.8U 686. 
819 Mloh. 866. 

34 b Colo.—People V, Idndsay, 268 P. 
466 , 80 Colo. 455 , certiorapl denied 
47 S.Ot. 767 , 274 VS* 767 , 71 
1836 . 

35- J»a.—Cciumonweolth t. Dillon, 
' 81X>a.8t. 41, 
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pending the determination of proceedings to test 
the legality of a corporate election, the terms of 
office of the original respondents expire, the court 
may order the substitution, for the original respond¬ 
ents, of the persons elected or appointed to fill their 
respective places.^® 

§ 34. Process 

Except in some instances, as In the case of special 
statutes, general rules governing process in civil actions 
apply in quo warranto proceedings 

In the absence of voluntary appearance, jurisdic¬ 
tion of defendant in a quo warranto proceeding may 
be acquired only by proper notice to, or service of 
proper process on, him;37 ^ind in the absence of 
special legislative direction, the courts may, in the 
interests of justice, direct that notice be served on 
parties who may probably or possibly be interested 
in the outcome of the litigation under constitutional 
or legislative provisions ^8 In the absence of stat¬ 
ute, the form or manner of notifying defendant or 
other person to appear8i> and the length of notice^® 
are within the discretion of the court. Rules and 
statutes relating to process in civil actions general¬ 
ly are sometimes held not applicable to quo warranto 
proceedings,especially where there are other stat¬ 
utes making special provision for the issuance and 


return of process in such proceedings.'^^ However, 
where a civil action under the code is substituted for 
quo warranto, as discussed supra § 1, the process is 
the same as in other civil actions and a statute 
providing that jurisdiction in actions in the nature 
of quo warranto be obtained by the service of notice 
''as in other actions” meajns the same process by 
which jurisdiction is obtained in civil actions A 
summons requiring defendant to answer in a shorter 
time than that allowed by a code or statutory pro¬ 
vision is fatally defective.^5 

At common laio the first process was a venire fa¬ 
cias or subpeena, and, if defendant failed to appear 
in response thereto, a distringas or attachment was 
next issued 

Alternative writ is sufficient where it follows the 
language of the prayer of the information for the 
issuance of process requiring and commanding de¬ 
fendant to show by what authority he is practicing 
the profession in question.'*'^ issuance of an 

alternative writ has been held neither authorized 
nor required 

Rule to appear and plead or to shozo cause Un¬ 
less authorized by statute,^® a rule on defendant to 
appear and plead within a time fixed is not sufficient 


30. Pa.—Commonwealth ex rel. v. 
Haney, 41 PaDisL&Co, 298 
Snhstltntios. Umltad to holders of 
same offices as orlgrinal respondents. 
—Commonwealth ex rel v. Haney, 
supra 

Amendment of sug-grestlon; answer 
The relators should amend their 
suffgrestion to relate spooidcally to 
the substituted respondents and the 
election at which they were chosen, 
and the substituted respondents 
should be griven an opportunity to 
answer such suggestion in order 
that the case may proceed In an or¬ 
derly manner, although the Issues 
remain the same as on the original 
suggestion.—Commonwealth ex rel. 
V. Haney, supra. 

37. Oi —State V, Kleckner, 239 P. 
817, 240 P 1115, 116 Or. 371. 

51 CJ. p 342 note 80 
WHt issued in vacation held im¬ 
properly Issued without notice to re¬ 
spondent —State ex rel McOKlttrlclc 
V Missouri Service Co., Mo App, 102 
S.W 2d 676, . 

38. Cal —City of Oakland v. Key 
System, 149 P.2d 196, 64 Cal-App 
2d 427.. 

BaUroad commission 
Cal.—City of Oakland v. Key Sys¬ 
tem, supra. , 

39. Cal.—City of Oakland v. Key 
System, supra. ' 


Me —Peed v. Cumberland, etc, 

Canal Corp, 65 Me 53 

40. Cal —City of Oakland v Key 
System, 149 P 2d 196, 64 Cal App 
2d *427. 

Me —Reed v. Cumberland, etc.. 

Canal Corp, C5 Me. 63. 

Hotice of ming 

In quo warranto proceeding to 
oust electrical company from use of 
city's streets, fact that court rule 
requiring notice of filing of original 
information to be seryed on re¬ 
spondent before such Information is 
presented to court was not complied 
with was hold not to InvaJIldate pro¬ 
ceeding where full opportunity was 
afforded electrical company to make 
defenses and safeguard its substan¬ 
tial rights—State ex Inf. McKit- 
tnek ex rel City of California v, 
Missouri Utilities^ Co, 96 S.W 2d 
607, 339 Mo 885, 106 ALrR. 1169. 

41- K.J.—^Attorney General v. Del¬ 
aware, etc, R. Co, 38 HJ.L«aw 282. 
N.M.—^Territory v. Ashenfelter, 12 P, 
879, 4 H.M. 85. 

'48. HI—People V. Moeckel, 100 K 
E 272, 266 111. 598. 

'51 O X p 342 note 41. 

Statutes held not In ooUfliot 
Section of Quo Warranto Act deal¬ 
ing with fqrm of summons held not 
to conflict with any of preceding 
sections of s'tectute, but to be Ih en^ 
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tire harmony therewith—^People, by 
Koerner v. United Medical Service, 
200 KB 157, 362 Ill. 442, 103 A L R. 
1229 

43. SC —State V Sanders, 110 S. 
B 808, 118 e.G 498 

61 CX p 343 note 43. 

44. Wash—State ex rel. Carter v. 
Superior Court for King County, 
138 P.2d 848, 18 Wash.2d 130. 

Show cause order Insufficient 
Wash—State ex rel Carter v. Su¬ 
perior Court for King County, su¬ 
pra. 

46- Ohio.—Slate v, Robinson, 9 Ohio 
Doc., Reprint, 249, 11 Cinc.B-Bul. 
294. 

SC—State V. Tollison, 78 S.B. 521, 
95 S.C. 58. 

46. Vt.—State V. Hunton, 28 Vt 
594. 

51 OX p 342 note 45 
“Venire facias" generally see Venire, 
also 66 CX p 1G02 notes 10, 11 
“Distringas” generally see Distrin¬ 
gas. 

47. Ala.—^Donovan v. State, 109 So. 
290. 215 Ala. 55. 

48. Ala—^Rainwater r. State ex rel. 
Strickland, 187 So. 484, 287 Ala. 
482, 121 AD,R, 081- 

49. —Anderson v. Myers, 67 A. 
1086. 

61 C.X p 842 note 4B. 
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to confer jurisdiction over him A private relator 
applyinpf for a writ of quo warranto has been hold 
not entitled to the writ without a previous rule to 
show caiiso.^i 

Extratcrrito}ial sovicc of process is ponnissiblo 
under the construction placed on some stalutcs/*^ 

Sennee by futhliralinn on noniesidents in a pro- 
coodinj? m a paiticiilar court cannot be made wheie 
the statute piovidcs that such couit has jmisdic- 
tion of quo warranto only within the comity in 
which defendant resides 

]\foiion to quash or set aside, A motifui to (juash 
the writ may ho made be foie pleadinpf to the in- 
fonnation/»‘i and may be ent(‘rtaiiu‘d and netted on 
by the court evom after the wiit is issue<l/>^> The 
writ will he quashed where it is made returnable 
at a time not authotiiCe<l by law^*<^ On the other 
hand, the fact that the writ was not served in time, 
although grotiml for a motion to set aside the 
service,®^ is not gromul for a motion to <[uash the 
writ.l5® A citation will not he quashed because of 
its failure to state tlie nature of the relator’s de¬ 
mand whore the nature of such demand is sufli- 
cienlly slated in a certified copy of the petition ac¬ 
companying the ciluliou.^*'* 

Waiver of objeetioas. Objections to the service 
of the writ or notice,or to the lack of service,®* 
are waived by pleading to the merits. 

§ 35. Pleading 

Tho defendant's appearance and pleading to the 
merits waive the objection that an Information is de¬ 
murrable and lays no foundation for bringing him Into 
court. 

Defendant’s appearanc(‘ and pleading to the merits 


waive the objection that an infoim.ition is demur¬ 
rable®- and lays no foundation foi bunging him into 

courL®3 

§ 36 , -Mode and Form in General 

Tho pleadings In a quo wnrianto action or ppo- 
cceding arc governed by tho rules applicable to plead, 
mgs 111 ordinary civil actions. 

The pleadings in a (juo wairanto action or pro- 
cot‘ding are governed in general hy tho rules ap¬ 
plicable to pleadings in ordinal y civil aetums,®"* and, 
as far ns possihl(‘, should confotm to such rules.®® 
In a code slate tlu‘ jileadings should conform to the 
g(‘iuTal code of civil procedure;®® and in a state 
whete, <‘\e(*pt as changed liy statute, the common 
law governs jdeadings in civil actions, the pleadings 
.should, in the main, be in necordanco with the com¬ 
mon law.®7 In early decision.s, however, iticliuling 
.some rendered in jurisdictions wherein the plead¬ 
ings are now goviTued liy the rnle.s obtaining in 
civil actions generally, it was held that, in a pro¬ 
ceeding by infounation in the nature of quo war¬ 
ranto, th<‘ rules of criminal pleading should he en¬ 
forced as far as pertinent.®® 

§ 37. -Information, Petition, or Com¬ 

plaint 

a, h'onn and contents generally 
1>. In procee<Hng relating to corporation 
c. In pn)C(*eding relating to office 
cl. til proceeding relating to profession 

a. Form and Oontonte Generally 

(1) In general 

(i) ChuuTuI or definite allegations 


50. KV.—^Tooplo V. UichnrdHon, 4 
Oow. 07— peopto V, lUc'liiirdHon, 3 
Cow. 367. 

51 . l»a.—Common wealth rol. 

Koontx V, Dunkla. 60 A. 2 d 490 , 366 
l»a. 493 , 109 A.Un. 1277 . 

62 . Pa.*—CommonwoaUlx v, Dillon, 
01 1*0. 483 —Oommouwoolth v. 

Harmony Soc., 21 l*o.DiMt. 431 . 

53 . Ohio.—State V. Smith. 0 Ohio 
Clr.Ct 410 , 3 Ohio Clr.Doc, 616 . 

Juriadictlon and venue aoo supra f 
24 . 

54 . Ala.—Capital City Water Co, v. 
SItalc. 18 3 o. 02 , 106 Ala. 406 , 29 
rjAl,A, 74 S. 

61 C.J. p 342 note 63 . 

Motion to quiLHh or dismiss plcadlnir 
soo Infra 0 40 . 

Orounds for quashlasr writ 
Pa,—Commonwealth v. TTnltod Ita- 
publlran Club of Uldloy Tx>., Com. 
PI., 82 Del.Co. 646 . 


55. Fla.- dly of Winter Haven v. 
State ox rol. I^nndis, 170 Hiu 100, 
126 mti, 302. 

56. Pa,—Commonwealth v. Urlsbln, 
17 E*a.Dlst. 668. 34 i*iuOo. 266. 

57. l*iv.—Commonwealth v. Xiets, 4 
PaDlMt. 391. 

aa l*a.—Commonwealth v. Cots, 
supra. 

59. Tex.—Orinin v. State, CIv.App., 
147 S.W. 328, 

60. Mo.—State v. Daron Club, 44 
Mo.App. 80* 

Po.—(’ommonwoalth v. nohns, 20 
Wlcly.N.(\ 368. 

61. Or,-HI,at I* V. irodKln. 140 P. 
80, 149 1\ 630, 70 Or. 480. 

62. Conn,—State v. Kennedy, 37 A. 
603, 09 Conn. 220, 

Dtnnurror KsneraUy see infra 0 40. 
03. Conn.—State v. Kennedy, supra, 
64. Minn, —Corpus Otuds cited ia. 
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Htate c* rel. City of «t. Paul v. 
Oohlor, 10 N.W.3d 783, 784, 218 

Minn. 287. 

Mo.* 'State on Inf. of MeKIttrlrk v. 
Wltoy, 160 H.W.2d 077, 349 Mo. 

230. 

Mont.-*'State ex nd, Naprle v, Staf¬ 
ford, 34 P.2a 372, 97 Mont. 276. 

61 O.jr. p 343 note 00. 

65. Minn.' Corpus O'uris cited la 

Stale ox ml, •Otty of St Paul v. 
Oidiler, 16 •N.W.2d 783, 784, 218 

Minn. 287. 

61 t3.J. p 343 note 01. 

06. Mo.-- State v. Mlsmmrl Pae, It 
Co., X44 S.W. 1088, 240 Mo. 36. 

61 C.J. p 343 note 02. 

67. Ill,—Pi^ople V. Dlalr, 170 K.El 
080, 839 ni. 67. 

61 OJ. p 343 note 03. 

66. HI.' -l^valXc V, People, 08 XU. 

262. 

61 O.J'. p 343 note 04. 
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(1) In General 

Under some statutes a quo warranto proceeding may 
be instituted by complaint and summons or by making 
application for a writ by petition, but an information 
may be employed except where the codes require use 
of a complaint While a complaint or information is 
a pleading m one sense, strictly its office is not to tender 
an issue of fact but to call on defendant in general terms 
to show by what warrant he holds and exercises the 
privilege claimed The sufficiency of the pleading may 
be determinable by common-law rules, but there must 
be compliance with statutes relating to form and con¬ 
tents. 

Under some statutes a quo warranto proceeding 
may be instituted by complaint and summons,®® or 
by the ancient practice of making application for a 
writ by petition,*^® but an information may be em¬ 
ployed,except in jurisdictions wherein the use of 
a complaint is required by code provision,^2 gLnd 
even m such jurisdictions the complaint may be the 
same in effect as the common-law information.*^® 

A complaint or information m a quo warranto 
proceeding is, in one sense, a pleading,but it is 
not a pleading in the strict sense its office is not 
to tender an issue of fact,7® but, following the 
function of the ancient writ, it is the voice of 
sovereignty calling on defendant in general terms 
to show by what warrant he holds and exercises the 
privilege claimed,and plaintiff is not required to 
allege any fact.^® It is not a pleading founded 
on a written instrument within the meaning of a 


§ 37 

statute requiring a copy of the instrument to be filed 
in such cases.*^® 

The sufficiency of the pleading may be deter¬ 
minable by common-law rules,®® but there should 
be a compliance with any applicable code or statutory 
provisions relating to the form or contents of the 
pleading.®! An information must make some charge 
against defendant or respondent,®® where it is 
sought to invoke a statutory remedy in the nature 
of quo warranto, it is necessary to allege matters 
showing that the case is within the statute;®® and, 
if the case-made is one to which another remedy 
would ordinarily apply, the information must be so 
drawn as to show that such other remedy has been 
exhausted or is inapplicable.®* Where technical 
words are not employed, the court will use the or¬ 
dinary meaning of the words in the pleading.®® 

Consent of state officer. In a case which may be 
presented only by a state officer, or with his consent, 
the information should be exhibited by him,®® and 
show on its face that it is presented on his au¬ 
thority.®*^ 

Interest of private relator. Where there is a pri¬ 
vate relator or plaintiff, the petition or information 
must set forth such an interest on his part iirf the 
subject matter of the inquiry as will be sufficient, in 
the particular jurisdiction, to give him a standing 
to institute and maintain the proceeding.®® 


69- Ala—^Rainwater r. State ex rel. 
Strickland, 187 So 484, 237 Ala. 
482, 121 A.LR. 981. 

Summons see supra S 34. 

70. Me.—Burkett ex rel Leach v, 
Ulmer, 16 A.2d 858, 137 Me, 120. 

71. Ala—West End v. State, 38 So 
423, 138 Ala. 205. 

Me—^Burkett ex rel. Leach v Ul¬ 
mer, 16 A 2d 868, 137 Me, 120. 

Tenn—State v Ward, 43 S,W2d 217, 
163 Tenn 266. 

61 C.J. p 343 note 67. 

72. Mont,—Territory v. Virgima 
Road Co., 2 Mont. 06, 

6 C.—State v. Evans, 12 S.E 816, 33 
S C, 612. 

61 C J p 343 note 68. 

73. Mont —Territory v. Virginia 
Road Co, 2 Mont. 96. 

74. Ala—^Louisville, etc., B. Co, v. 
State, 46 So 296, 154 Ala. 166. 

75. III.—^People ex rel Ray v Lew*- 
istown Community High School 
List No. 241, 57 NE2d 486, 388 
Ill. 78, 

76. Ill.—^People ex reL Ray v. Lew- 
istown Community High School 
List No. 241, supra, 

61 C J p 344 notes 2, 4. 

77. HL—^People ex rel. Ray v. Lew- 


istown Community High School 
Dist No 241, supra 
61 C J P 344 notes 3, 4. 

^^spondent” defined 
Mo—State v. Duncan, 176 S.W 940, 
365 Mo 26, 36, AnnCas.lOlCD 1. 

64 C.J P 726 note 21 [b]. 

78. Ill.—^People ex rel. Ray v. Lew- 
islown Community High School 
Dist, 67 NE,2d 486, 368 III 78 

General or definite allegations see In¬ 
fra subdivision a (2) of this sec¬ 
tion. 

79. Ind—Tonkey v. State, 27 Ind 
236. 

80. Mont —^Territory v. Virginia 
Road Co., 2 Mont. 96 

81. Wis —State V. Rosenthal, 102 
NW. 49, 123 Wis 442. 

61 C J, p 843 note 71. 

Writ treated as pleading 

(1) Under the statute permitting 
demurrer to a writ of quo warranto, 
the writ must be treated as a plead¬ 
ing as well as a process, and, since 
it IS the only pleading at that stage 
of the proceeding, must contain fac¬ 
tual averments which, if true, will 
Justify the relief sought—State ex 
rel. George v. Luts, 46 SE2d 246, 
ISlW.Va 126 

(2) Under the statute, restricting 

2Z7. 


a defendant to a plea of not guilty or 
to a demurrer or both to a writ of 
quo warranto, a plea of not guilty 
goes only to the writ which must 
contain suillcient factual averments 
so that defendant may join issue by 
a plea of not guilty—State ex rel. 
George v. Lutz, supra 

82. Ill—People V. Miller, 13$ N.E 
674, 304 Ill. 279 

83. Ill—^People v. Ridgley, 21 Ill 
65 

51 C.J p 343 note 73. 

84. Mass —^Keeney v. Consumers' 
Gas Co., 8 N.B. 138, 142 Mass. 417. 

85. WVa—State ex rel. Scanes v 
Babb, 20 S.E 2d 683, 124 WVa. 428. 

86. Ind.—^Eaton v. State, 7 Blackf 
65 

Mo—State v. Taylor, 106 SW. 1028, 
208 Mo. 442. 

51 C JT. p 843 note 75. 

87. Mo—State V. Taylor, supra 
61 C,jr p 343 note 76 

88. Mich.—Corpus guris cited lu 
Marian v. Beard, 242 NW. 880, 
881, 259 Mich 188. 

Mo.—State ex inf Ellis ex reL Pat¬ 
terson V. Ferguson, 66 SW2d 97, 
888 Mo 1177, oertloran denied Fer¬ 
guson y. State of Missouri ex inf. 
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Dcpattiirc ft am, or conformity with, petition for 
leave. An inforniritinn in the aiature of a quo war- 
lanto is not necessarily had because it does not fol- 
l(jvv the petitum for leave of court to file the m- 
foiniation,^^ provided it does not outside of the 
substantial subject matter of the petition'*^^ or of 
the order allowinjjf the information to be filed.'’t 
'riu; filinj^ of an information without leave of couit, 
when leave is re(iuired, is not the connneneeincnt of 
the suit; until the petition for leave is j:jianl<‘d, the 
information on file is a mere nullity.^- On order 
of court authori7.in.i» the i)r()ree<linjj, liowevtT, the 
orij^iiial petition becomes efifeetive without the filitijjf 
of a now iileadinj^.''’^* 

Recihil of (jivln<) bond by the relator can have no 
proper place in the inforinalion where the statute 
reciiures the bond to be j^iven on the lilinjjf of the 
infonuation.J*^ 

Sttrplnsa^r. An tnineot‘ss:iiy alle^cation in an in- 
foniiatioai may be <lisroj»arded as surphisa^^e.®** 

Conclusion. In soniej^*^’ but not in other,juris- 
dictitms, a complaint or information in (pio warranto 
proceedings should conclude against the peiice and 
cligiiily of the .state or the people thereof. 

Prayer* Ju deternuuing whether a complaint or 
information states a cause of action, the prayer 
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thereof may he disregarded^'*^ nml the ccunplaint or 
mfoniiation may he held sufiieient if it states a 
cause of action for some relief,J’*’ either under a 
statuteor at common law.- Where several mat¬ 
ters are included m the information, a i)rayei for 
relief need not be added to each imr.igiaph,’’ since 
a prayer at the end of the infoiination will be taken 
distubutively 

Tenn for filinfj In some jurisdictions an informa¬ 
tion in the naliitc of a quo waiianto should be 
filed at the law tenii,^ rather than at the trial 
term;® and, if wrongly filed, may be transferred.^ 

(2) General or Definite Allegations 

In some Jurisdictions tho complaint or Information 
may bo In nencM'nl terms, but In other jurlndlctions tha 
facts on Which the cornpininant rotks must bo alleged In 
the complaint or Information posliivtiiy and certainly, 
and in a travoreablo form. 

In some jiiiisdiciions the conqdaint or informa¬ 
tion may be in geiunal tenn.s,^ at lea.st wheie 
usurpation is claimed,® and it is snllicient to set forth 
the rights and privileges usurped,*® an<I the wrong¬ 
ful act or omission comi>Iaine<l of,*** as by alleging 
that defemlant or lesptnulent hold.s ami exerci.ses or 
enjoys the right, license, privilege, franchise in 
quesLnm without lawftil authority.*- These rules 
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EIUh, 54 act 550, 201 U.S. CS2, 7S 
h.m. 1070. 
ni C.J. p 244 nolo 77, 

80- (la,—-Wolohol v. Stato, 75 (la. 
044. 

111.—rt'ople V, Klrawn, 100 N.IO. 840* 
206 in. 202. 

Lnavn of court hoc fimpra 59 10-21. 
Showing leave without iiUojpLtlon 
thereof hoo infra 5 42. 

90* Oa.—W*^Ichcl V, State, 70 Cl a. 
044. 

91. Oa.—W('lch(*l V. FUfitr, Hupra. 

Oomplalat bsld not a yavianos 
tfrom ordi^r.—l<^innr*r v. ^taitt rel. 
IClUcrease, 187 Slo. 720, 28 Ala.App. 
308, csrtlorari denied 187 So. 737, 
287 Ala. 666. 

9fl. ni.—'tkcple V. Sackett, 184 Km 
046, 361 111. 303. 

93. Tex.—niai'khurn v. State ex ret 
Echols, Clv.App., 72 S.W.Od 627. 

94. N.X—iroHp V. Martin. 84 A. 
1060, 83 N.J.Law 200. 

95. Ariz.—State ex rot SulUvan v. 
Moores 64 K2d 800, 40 Aria. 61. 

Mo.—State, ex Inf, PlUls ox rot l>at* 
terson v. Common, 05 fl.W,2d 07, 
333 Mo. 1177, eertiornri dented 
X^'orauHon V. State of MIhhouH ex 
inf. EIU«, 54 S.(Jt. 550, SOI U.S. 682, 
78 lu.lCd. 1070—State v. Armour 
Facklnif Co, 176 S.VV. 382, 266 Mo. 
121 . 


96. 111.—-lV<ipIo V. XnnK’ii, 106 N.iO. 

047, 265 rU, 406. 

97* Vt,> Millie V. Oroonc*, 88 A. 6l5, 
87 VI. 04. 

08. Mo." HI a to v, Ml«m»url Par. U. 

<?(»., H4 S.W. 1088, 240 Mo. 35. 
00. WlK-'iHlatn V. Norrroa.M, J12 K. 
W. 40, 132 Win. 034, 122 Am.H.U. 
008. 

1* Mo.—Hlato V. Mlwiumtl t*ae, It. 

Co., 144 S.W. 1088, 240 Mo. 35. 

9. Mo.—State v. Mlnaourl Pan. It. 
Co,, supra. 

3- Jmt State v. Xtiilley, 16 Jmt 46, 
70 Am.J). 406. 

4. lud.- -State v. Bailey, nupra. 

8* N'.IT,-" State v, Portland, etc., Xt* 
Co., 08 K.ir. 113. 

Time to eue ifcnarally eee eupra 5 22. 

6* N.!!:—State v. Portland, etc., Xt 
Co., eux)ra. 

7. N.It-^tate y. Portland, eta, R, 
Co., eupro. 

a* Cal.—IN^oplo ex rcl, X^aKanini v. 
Town of Corto Madera, 2i8 l>.2d 
810, 07 Oal*App.2d 720—City of 
Oakland v. El IXorado Terminal 
Oo., 306 I‘,2d 1000. 41 Oal*A|)p.ad 
320—Ikople ex rel. Stephennon v. 
Xlaydon, 40 XMd 314, 0 Cal.App,2a 
312. 

State ox rel. Wateon v, IXurl- 
bort, 20 So.2d 003, 155 j^Za. 631—, 
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Slafo < K rol. f^nndta v, Movoreifra 
('ami», W. O. \V., 180 So. 33, 131 
nti, 867. 

111. Poopio ax ral. Uay v. Lawk- 
town Community Ifir.h School 
nml. No 241, 67 N.M.lia 4HB, 388 
III. 78 '•Pf«ipla V, MaaKott, 184 N.E 
016 , 36 L in. 363 . 

Mo, • Htnta ax Inf. <*f MaKUtrb'k v. 
WIlay, 166 S.W.2d 677* 347 Mo. 
230. 

51 rj, p 344 nota 06. 

9* <*nl, *Paopti* ax ral. StaphanHon 
V. Iliiydan, 40 P.2a 314, 0 Cnl.App. 
2U 313. 

ill.- Poop I a ax ral. Uay v, lauvlM- 
town Coniniunlty Illph Sahool 
I>lnt, No* 241, 57 N.KSd 486, 388 
III, 78. 

Mo.' Stiite ax inf. i»f MaKlttrlak v, 
Wilay, ino U.WMJd 677. 347 Mo. 230. 

61 C-jr. p 344 note 07. 

10. Miah.—Paopla v, lUvar UalHlti, 
eta., It. C?o,, 12 Miah* 3«0, HO Am. 
X>. 64. 

11. Ohio,—State v* Toledo It., etc.* 
0(1., 8 Ohio Oir.Ot.N.S., 286, 23 
Ohio Olr.Ot. 603. 

19. Cal.--City of Oakland v. El Po- 
rado Terminal <lo., lOo X\2d 1000, 
41 Oal.App.2d 320. 

III.—tkople ax ral, It/iy v* X^wle- 
town Community IliKh School 
X)SMt. Ko, 241, 67 N.E.2d 486, 388 
III. 78* 
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obtained at common law,i3 and in some code states 
the allegations need not be more specific and detailed 
than was required at common law.^^ In jurisdic¬ 
tions where such rules obtain, however, specific mat¬ 
ters which might be set up in the replication may, 
at the pleader’s option, be alleged in the informa¬ 
tion and, if the complaint, besides making general 
allegations which, standing alone, would be suffi¬ 
cient, specifies the particular facts claimed to show 
usurpation or other illegality, and these do not 
amount to a cause of action, the entire pleading is 
bad.i® 

In other jurisdictions the facts known to com¬ 
plainant, and on which he relies, must be alleged in 
the complaint or information^^ positively,with 
certainty,!^ and in a traversable form;20 and state¬ 
ments which are mere conclusions of law are in¬ 
sufficient and in jurisdictions where such provi¬ 
sions exist, effect will be accorded code or statutory 
provisions that the complaint shall set forth facts 
warranting the issue of the writ and the judgment 
sought thereon,that the information shall consist 
of a plain statement of the facts which constitute 
the grounds of the proceeding,^^ or that the com¬ 
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plaint must concisely and clearly set forth the act 
or omission complained of.^^ 

b. la Proceeding Eelating to Corporation 

(1) Public corporations 

(2) Private corporations 

(1) Public Corporations 

A petition, complaint, or information attacking the 
formation of a public corporation, or seeking to re¬ 
strain the unlawful exercise of powers by such a corpo¬ 
ration, must state a cause of action. 

A petition, complaint, or information attacking 
the formation or incorporation of a municipal or 
other public corporation must state a cause of ac¬ 
tion,^5 and it is insufficient to do so where it shows 
that the incorporation is valid but, if the object 
of the proceeding is to restrain the unlawful exercise 
of powers by a municipality whose existence is ad¬ 
mitted, the fact of the incorporation of defendant 
should be stated so as to show its legality and 
powers, 27 and the information or petition should 
show an unlawful usurpation of authority by the 
municipality that is remedial in the quo warranto 
proceeding.28 Facts, and not conclusioffis, must be 
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Mo—State ex inf of McKlttrlck v. 
Wiley, 160 SW2d 677, 347 Mo 239. 

61 O J p 344 note 1. 

13. Ind,—Bush V. State, 119 NH 
417, 187 Ind, 339 

51 C J p 344 note 4. 

14. Colo.—^Lockhard v. People, 178 
P. 565, 65 Colo 568 

15. Cal—^People ex rol, Pafifanini v. 
Town of Corto Madera, 218 P,2d 
810, 97 CalApp2d 726. 

Fla.—State v. Stuart, 120 So. 836, 
97 Fla 69, 64 A L.R. 1307. 

61 G J. P 344 note 7. 

Matters which may be alleged in 
replication see infra $ 39 

16. Fla—State ex rel. Landis v. 
Sovereign Camp, W O W.r 180 So 
83, 131 Fla. S67. 

51 C J. p 844 note 8. 

17. Me.—iState v. Tork Light, etc., 
Co, 93 A. 61, 113 Me. 144. 

18. Vt—State v. Greene, 88 A. 616, 
87 Vt 94. 

61 C J. p 344 note 10. 

19. Me—State v. York Light, etc, 
Co, 93 A. 61, 113 He. 144. 

Vt-nutate v. Greene, 88 A. 616,» 87 
Vt. 94 * 

61 C J. p 844 note 11. 

ao. Vt—State v. yvateon, 117 A, 
663, 96 Vt 131. 

61 C.jr. p 846 note 12. 

ai, vt —State v. WatBon, supra. ' 

61 C J p 345 note 18. 

aa. vt.— State V. Watson, supra. 

61 Qfp 346 note 16. 


[23. Ind—Bush V State, 119 NH 
417, 187 Ind. 33.9. 

61 C.J. p 846 note 16, 

Statement of ultimate fact 
Allegation of information In na¬ 
ture of QUO warranto that board of 
county commissioners was in regu¬ 
lar session when it appointed town¬ 
ship trustee was held statement of 
ultimate fact, not conclusion—State 
V Richey, 172 NB 119, 202 Ind 116. 
aik. Ala—State v Matthews, 46 So. 

307, 163 Ala, 646 
61 C J p 345 note 17. 

25. Kan —Stale ex rel. McQuoaxy 
V, Board of County Comers of Mi¬ 
ami County, 215 P 2d 631, 168 Kan. 
723. 

Mo—State ex inf McKittrick ex rel. 
Oehler v. Church, App.> 168 SW. 
2d 215 

61 CJ p 345 note 18. 

Complaints, petitions, and Informa¬ 
tions held snllLclent 
Colo.—Norton v. People ex reL Bud- 
beck, 81 P.2d 398, 102 Colo. 489 
Kan.—State ex rel. Stroberg v. 
Drainage Dist No. 8 of McPher¬ 
son County, 200 P.2d 278, 166 Kan 
226. 

Tex—Crain v. Adams, Civ-App., 120 
SW.2d 290 

61 C.J. P 845 note 18 [dj. 

26. Fla.—OHtoterprlse v* State, 10 So 
> 740, 29 Fla, 128. 

61 CJ. p 846 note 19. 

27. Fla—State t. Anderson, '8 So. 1, 
26 Fla 240. 

as. pmu-TrState ’ rel. Lapdls 
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City of Vero Beach, 168 So. 894, 

114 Fla 233 
Petition held sufficient 
KAn —State ex rel Morgan v City of 

Newton, 23 P 2d 463, 138 Kan 78 
information or petition held insuffi¬ 
cient 

(1) To test, in quo warranto, 
city's right to lease improved pub¬ 
lic levee, where petition disclosed 
that lease was valid—State v, Mc¬ 
Combs, 133 P 2d 134, 166 Kan. 391. 

(2) To state cause of action in 
QUO warranto on ground that re¬ 
spondent was prohibited by constitu¬ 
tion from purchasing stock of pri¬ 
vate corporation—Slate ex rel 
Johnson v. Consumers Public Power 
Dist, 10 NW2d 784, 143 Neb. 763, 
162 A.L R. 480. 

(3) To state cause of action on 
ground that ice plants and steam¬ 
heating systems of public service 
compariy were not properties which 
respondent public power district had 
authority to purchase when It ac- 
Quired all of common stock of such 
company.-^tate ex rel. Johnson v. 
Consumers Public Power Dist, su¬ 
pra. 

(4) To state cause of action on 
ground that public power district 
had no power to purchase Intercon¬ 
nected transmission lines In another 
state.—iState ex rel. Johnson v. Con- 
shmera public Power Dist., supra 

(5) Tp state of action on 

ground that public power district 
pur<^h^^ electric system from pri- 
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allcpccd to show that the rcsultvS would have been 
(liffortMit if the matters complained of had not oc- 
curi od.-''^ 

Annexation, A pelilion attacking the validity of 
annexation of territory to a city is sufikieiit whore it 
cloaily shows that the action of the city in the an¬ 
nexation was not a compliance with an applicable 
statute.***' An infurniiitiou questioning the annexa¬ 
tion of lands to a drainage district need not allege 
fraud.^^ 

(2) Private Corporations 

An Information charging an association or a number 
of Individuals with acting or assuming to act as a cor¬ 
poration Without right, or to determine the right of a 
corporation to a fr«'inchise claimed to bo usurped or exer¬ 
cised without lawful authority, may be In general terms; 
but In order to forfeit a corporate charter because of 
misuser or nonuscr of the corporate franchise or pow- 
ers, the complaint or Information should clearly state 
specific facts. 

An infonnalion cluirgmg an assncialiou or luim 
her of individuals with acting or assuming to act, 
as a corporation without right to do so or without 
being incorporated may be in general terms and 
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an infoimation to dotenmne the right of a corpora¬ 
tion to a fnuichise claimed to be usurped or exer¬ 
cised without lawful authority is sullicient if it sets 
foith the franchise, alleges its usurpation or unau- 
tlioiized exeicise in geiieial terms, and calls on de¬ 
fendant to show by what anihoiiiy tin* fiancliise is 
exercised An information stating g(‘ueially that 
respondent was doing business iii the slate unlaw¬ 
fully is not iiisufiicienl,'*'* but, when the iiifoimation 
attempts by specific allegations to charge usurpation 
or illegal conduct o.ii the part of respondent, it may 
be attacked for insunicii'iiey •**> A petition which 
attempts to specify the ground on wltich it is based 
should not be equivocal, but should sliow whether 
a usurpation or a forfeiture is claimed.*'*® 

fn a pn)cee<ling to oust a. corporation do facto, 
where its existence as such is admitted or charged, 
the defects in the proceedings for its organi/aition 
must be set out distinctly;**'^ in order to forfeit a 
charter because of misuser of the corporate fran¬ 
chise or powers, the ct)mplfiiiit or infonnalion should 
allege clearly and distinctly the illegal acts consti¬ 
tuting such misuser;**® and similarly, spi’cilic facts 


vato corporation tonnlnated huoU 
<*orj)orntl<>n'H contnustual Kuarnutlos 
of payimmt of certain municipal 
liontirt without notion to, or oonnent 
of, munldrialltlcH, and lundu no pro¬ 
vision to fulftll obllRatlonH of fran- 
chia<*M or eontraota «HHlg:ncd to dis¬ 
trict.—’Slat o ex rel. Johnson v. Oon- 
ttumers ruhllc Power Dlat., supra. 

(0) To Htato (*auso oC action on 
prrouud that public power district 
purchawlnK cloctrlo synlcm friim pri¬ 
vate corporation violated ui^r<*<*nicnta 
botwoen such corporation and nui- 
nioipallttca, nrlvinff th<*m option to 
purchaH<4 oortaln oloctrlcal facllitIcH 
of corporation within tUolr borderM. 
—Stato <ix rob Johnson v. ConHumers 
Vubllo X^owor Dint., mipra. 
ao. rn.—People v. OUy of T*ari«, 44 
Jsr.l0.2d 154, 3«0 III. 50.3. 

30* Knn,—State v* ColtoyvllUi, 270 
I>. 134,127 ICan. 750. 

Nov.—SUU ox rcl, lUbb v. City of 
nono, 173 I*.2d 300, 04 Nov. 127. 
Vxlstonoe of JaxiiOlotionia faoti 
Complaint in quo warranto to an¬ 
nul annoxation of torrUory to city 
should allOKO that Jurindlotloual 
facts, allowed to havo boon do tor- 
mi nod by city council without tok- 
Inir ovidonco, did not oxist to preaont 
iMHUO 848 to counciro foct Undines.—" 
Pooplo ox rol. Stronflf v. City of Whit¬ 
tier, 24 P.2d 210, 133 Cal.App. 310. 
AUefffvtloao hold IniuAloioat 
To show that city was cxorclainir 
jurisdiction ovor territory Involved 
in violation of oonstitution and lawn. 
—City of Winter Haven v. ^?tate ox 
rob Landis, 170 So. 100, 125 ITla. 202. 


31. ni.—t^cnplc V Harbor, tOC N.R 
708, 2GG lit. 310. 

33. lU.—p{*ople V. Ottawa Hydraul¬ 
ic Oo., a N.IO. 413, 116 III. 281. 

51 0,.T. p 346 noU* 23. 

33. Corpus jrtxris cited In 

Mtatc c*x rcl. (Uty of Jnni»cr v. (lulf 
uStatc.*^ UtlUtlcH <lo.. Hiv.App., 186 
H.W,2d 6(H, 602, reversed on other 
Krounda 180 aW 2d 093, 144 Tex. 
184. 

61 <\jr. p 346 note 24. 

Speolflloatlon. of statutory justlflco.* 
tioA for prooeedtoflr 
Wlu're state’s complaint in uuo 
warranto procctalIu«r did not charffo 
defendant <*orporatlim in no many 
words with cxercisinK pow<‘rs not 
c<inf<*rrcd iiy law, but did nUc‘/ce that 
by publication of certain specllled 
scandalous matters defendant eorpo- 
rntion had exccf*d(*d its eorporate 
authority, and violated constitution¬ 
al and statutory provisions and de¬ 
fendant made no specdtlc objoctions, 
court had riKht to infer that state* 
was relylnsr on part of duo warranto 
statute aulhorlslnsf a quo warranto 
proceodlnip to be brought when any 
corporation oxoroises powers not 
conferred by law, as justlflcation for 
the procoodlnsr.—I’eople v. White 
Circle League of America, 97 N.I0.2d 
811. 408 III. 554. 
fn Mlssouvi 

(1) In a procoedinfc in the nature 
of QUO warranto asking for a juclK** 
ment of ouster, when the proeeedinsr 
was ox otnolo by the attorney gener¬ 
al, it is unnecessary that the plead- 
insT on its face show anything more 
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than that the coiponiiton n.MHmncd, 
usurped, and unlawfully exercised 
corporate privneKt*s. This is sufll- 
cient to put it on its defense. If a 
eorporate franchise is <*lahncd by the 
state to hnvf^ been tisurpeil, it need 
tally i»e all«**ved generally that the 
frant*hlse Is btdng exercised without 
lawful authority.—Htatc v. Monarch 
Transfer, <*te„ t’o., 2(1 H.W.2il 00, 323 
Mo. 602- 61 C.J. P 345 note 24. 

(2) Tf evident purpose of proceed- 
InK is to forfeit eharter of corpora¬ 
tion for iisurruition of powers, rela- 
ttir must plead acts spi'cltlcally.— 
State e\ inf. Miller v. Ht. Ie»uls Un¬ 
ion Trust 74 H.VV.2d 31H, 3:15 Mo. 
845 .State v. (Srlmm, 110 S.W, 020, 
220 Mo. 483. 

34. Kla,' State ex r<*l. Landis v. 
Soverch-s Hamp, \V. O, W., 180 So. 
33, 131 Khu 807. 

35. h'la.--State ex rsl. T^andls v. 
Soverelmi <^\mp, W. O. W., supra. 

36. Ala.-Louisville, etc., U. ('!o. v. 
State, 46 So. 290, 164 Ala. 150. 

C3al,-" d’eople v. Stanford, 18 I*. 85, 
19 P. 093, 77 <?nl. 300, 3 L.ItA. 92. 
61 C.J. p 340 note 20. 

37. Ind,—TUmh v. State, 119 N.K. 
417, 187 Ind. 339, 

61 C.J. p 340 note 27. 

88. IT.S.—Itubert itermanos, Tnc., v. 
People of Puerto Ulco, <?,<\A.Puer- 
to Kico, 100 R2d 754, rcv(*rscd on 
other grounds Peoplo of Puerto 
Hico V. Hubert Herinanos, lr»e., 00 
S.Ct. 099. 309 U.8. 643, 84 LMd. 
915. 

Mo,—State ox inf, Mlllor v. St Louis 
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.hould be clearly stated if a forfeiture is asked 
jecause of nonuser of franchises^s or omission of 
L statutory duty to make reports.^^ The misfea- 
,ance or nonfeasance charged as a ground of for- 
eiture must be alleged to be willful,or at least 
o be either willful or due to lack of means, 
t need not be alleged to be in contravention of the 
■xpress terms of a prohibitory statute or statute 
mposing a definite penalty.43 jxi a proceeding to 
lUst a foreign corporation from its permit to do 
jusiness in the state, it is not necessary for the 
ttorney general to set out in his information with 
hat degree of certainty required iin an indictment 
►r declaration the ultimate facts on which he re- 
ics,^^ and allegations of so-called corelators must, 
or purposes of issuance of the writ, be accepted as 
rue and treated as if made on the authority of the 
ttorney general and in his name.^s 

Jurisdiction. An information against persons act- 
ng as a corporation must allege that they have 
0 acted within the state and in a proceeding to 
issolve a corporation or forfeit its charter, there 
hould be allegations as to the time and place of in- 
orporation 
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Interest of relator. Where a private person claim¬ 
ing to have an interest is the relator, his interest 
must be shown by allegations of fact,48 and not 
merely stated as a conclusion 

c. In Proceeding Relating to Office 

(1) Public office 

(2) Office in private corporation 
(1) Public Office 

In a proceeding against an Incumbent of a public 
office, the pleading must show that the case ts within 
the controlling statutory provisions, and, according to 
some authorities and under some circumstances, should 
sufficiently allege the legal existence of the office, the 
title or interest of the claimant or relator, and that the 
defendant usurps or intrudes into the office or holds, 
possesses, or exercises It unlawfully or without lawful 
authority. 

In a jurisdiction wherein an information in the 
nature of quo warranto is governed by statute, an 
information, in order to state a cause of action 
against an incumbent of a public office, must make 
allegations showing that the case is within the 
statute,50 hut it has been held that a petition which 


TTnlon Trust Co, 74 S.W2d 348, 
335 Mo. 845 

—Commonwealth ex rel. Margiot- 
tl V Union Traction Co of Phila¬ 
delphia, Com.Pl., 44 DauphCo 415, 
affirmed 194 A 661, 327 Po. 497 
*ex—TexcLS Mut Life Ins. Ass’n v, 
■State, ComApp, 58 iS.W,2d 37. 

1 C.X p 346 note 28. 
aiegatlons held InsuflLciesLt 

(1) To show grounds for granting 
rnt,—State ex rel. Watson v Dade 
•ounty Hoofing Co, 22 So.2d 793, 156 
*la 260. 

(2) To make out case of corrupt 
ibbying —Commonwealth v. Ken- 
acky Jockey Club, 88 S.W.2d 987, 
38 Ky 739 

(3) To form basis for forfeiting 
barters for engaging in transac- 
Lons detrimental to public welfare 
Commonwealth v. Kentucky Jock- 
y Club, supra. 

(4) To raise question of illegality 
f Investments.—Commonwealth v. 
:entucky Jockey Club, supra. 

Jlegatdons lield sufllcleiLt 

(1) As a ground for ouster. 

Co.—State, on Inf. of McKittrick, v 
American Ins. Co., 140 S.W2d 86, 
846 Mo. 269. 

*a.—Commonwealth v United Re¬ 
publican Club of Ridley Tp, Com 
PI. 32 DehCo 545. 

'ex—State ex rel. City of Jasper v. 
Gulf States Utilities Co, 189 S.W.. 
2d 693, 144 Tex. 184. 

(2) To make out case of corrupt 
ibbying against horse racihg club 

T4 C J.S,—16 


dissolved previously to filing peti¬ 
tion for forfeiting charter —Com¬ 
monwealth V. Kentucky Jockey Club, 

38 S.W.2d 987, 238 Ky. 739. 

39. Ind—Bush v State, 119 NE 
417, 187 Ind 839. 

Mo —State ex inf Miller v St Louis 
Union Trust Co, 74 S.W 2d 348, 
335 Mo. 845. 

51 C J p 346 note 29. 

4kO. Tex.—State v Southern Pac, R, 
Co, 24 Tex 80. 

41. Tenn—State v. Columbia, etc, 
Tump Co , 2 Sneed 254. 

42 Ala—^Eutaw Ice, etc, Co. v 
Eutaw, 79 So 609, 202 Ala. 143 

43. Ind.—Bel River R Co. v State, 
57 N.B 3S8, 165 Ind. 433 

44. Pla—State ex rol Landis v. S 
H Kress & Co., 165 So. 823, 115 
Fla. 189. 

45. Fla—Stale ex rel. Landis v. S 
H Kress & Co , supra 

46. Ind—State v. Klngan, 61 Ind 
142 

47. Ind,—State v- Citiaens' Gas, 
etc.. Mm Co„ 61 NB 1067, 151 
Ind. 605. 

61 C J. p 346 note 35. 

48. Ind.—State v Ireland, 29 l^E 
396, 130 Ind. 77. 

49. Ind.—State v. IrelsLnd, supra. 

60. Ind—Stultz V. State, 65 Ind. 
492 

Prlma fade case must be shown. 

RI.—^Black V Cummings, 5 A.2d 858, 
eSfRX, 361. 


Petltlou or information held suffi¬ 
cient 

<1) In general. 

Ala—Baker v State, 133 So. 291, 
222 Ala 467. 

Fla—State ex rel Landis v. Prevatt, 
148 So. 678, 110 Fla 29 
Ga —Collier v Mitchell, 63 S B 2d 
338, 207 Ga. 628—Bower v. Avery, 
168 SB 10, 172 Ga 272--Avery v. 
Bower, 162 SB. 239, 170 Ga 202. 
La—State ex rel Sanchez v. Dixon, 
App, 4 So 2d 591. followed in 
State ex rel Sanchez v. Allen, 4 
So 2d 602 and State ex rel. Sanchez 
V. Klempeter, 4 So 2d 602 
Nev—Stale ex rel. Bible v, Malone, 
226 P2d 277 

KC—Hedgpeth v Allen, 17 S B 2d 
781, 220 NC 628. 

Okl—State ex rel Williams v Bat¬ 
son, 39 P2d 76, 170 Okl. 103. 

(2) To raise question as to which 
governor had right to make appoint¬ 
ment —Stale ex rel. Bland v St 
John, 13 So 2d 161, 244 Ala 269 

(3) To require answer—State ex 
rel Clark v Khngensmith, 163 So 
704, 121 Fla 297. 

(4) To invest court with Jurisdic¬ 
tion in quo warranto proceeding to 
oust sheriff from office for nonfeas¬ 
ance.—State, on Inf. of McKittrick, 
V. Williams, 144 SW2d 98, 846 Mo 
1008. 

Petltioii or lafonnatloiL held Ixumffi- 
dent 

(1) To state cause of action 
Ohlo.-+-State ex rel. Willis v. Large, 
95 N.B2d 691, 154 Ohio St 281 
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follows the l«i'np:uaf2;c of the stcatule is snlTiciont.^l 

ll.\L\tcncc of office. The petition or inforniatiou 
must all('i;<‘ th(' existence of the oflicc ni ques- 
at least where the office, if it exists, was 
cteated by a local''*'* or piivale^*^ law, and the in 
tonnation questions the ley:>ahty of the apjxnntnuMit 
«»r election of an individual to the office or his (iiiah- 
fieatiou to fill iti''*^* hut, where the information ehal- 
lenj»es the lep.al existeiiice of a court, to which the 
office of jucli*e appertains, and charactei izes the 
jcoiirt as a prelendeil one, it is not neeessaiy to make 
the inconsistent allef*atioii that the ofVice exist 
An information has been held not deinurrahle, how¬ 
ever, because the same cmnit or paraKiapIi thereof 
attacked resjiondeiit’s rifjfht to oHiet' and also the 
validity of the statute cieatiiif^ the ofiico.**'^ 

f^ahtc of offitc. The only purpose o£ an alle^a- 
xiou of the value of the. office m ([uesliou is to show 
tliat the court iii which the suit is brcm.qUt has ju- 
rus<lietiou thereof hy re.ison of the auunint in cou- 


tiovcrsy.f’^* The value may lie nllej>ed m the same 
inannei as the value of any tanf*ihle thim*.f»9 
Tiilr or intcrcs^t of claimant or rclaior. A com- 
plaint or information filed hy, or at the instance of, 
a ])iivate iieison to oust the iiinimlieiit, and obtain 
])osm‘ssion of an olfioe, must contain allegations 
showing that plaintilf or clamianl is entitled to the 
olfice,<»^> and this recpiiies the statement of facts, 
not mere legal conclusions.On the other hand, a 
complaint or jietition to oust the ineumhent of an 
officts when presented on behalf of the state by the 
attorney geiietal or prosecuting attorney, need not 
set forth the name of a claimant to the office 
nor need it show that the relator is entitled to the 
olfice,^*'^ or that he has a special or peculiar ititeiest,64 
unless respotuleiit’s allegtsl usurpation depends on 
the validity of relator’s election i***"’ hut the interest 
of the relator in the suit should appear.<^‘5 If the 
iutormatiou is filed hy the altoniey general, the 
court will inquire whether or not the incumbent 
is a do jure officer.**'^ Words in the infoimatioai in- 


Tox.—Htalo rel. N<'vlll« v. ftntuU*r- 

Hon, <nv.App,. «H H.w.itti tosn. 

(2) To mo VO Mipremo eourt in ex- 
rrelHo of lUi dlornUioii t<» entertain 
ptaiUon on Um Moulton v. 

ttolllnn, U.I., 12 A.2d 
(S) Am tuU oontalnluK faotual 
av<TmentM perinlitinsf defendant to 
join itiMin* by a plea of not KUiUy. • - 
Htate ex rel. tieor«e v. IjUIk, 40 fil, 
KM 246, 131 W.Ya. J20. 

61. Ala."M'IU('r v, Htato ex rel. 
J[»eek, 22 Mo.2<l 411, 240 Ala, 14, 172 
A.L.a 1350. 

JBa. Ala.- StLate ex rel. Klnn<‘y v. St, 
John. 172 So. ‘030, 233 Ala. 4«0. 
111.--t*eoplc V. Miller, 344 Ill.App, 
030. 

SPu'bUo oifto* 

.Where petition In notion in nature 
of quo warranto albr.tsi that the <ir- 
fleo UMurpeU wuH the tdlleo of dlreetor 
of trallle and law «‘ni'on*ernont f<»r 
AnnlH((»n, ecunplaint eoubi not be 
held inaiUheieni: on Krouiid that, tlu^nt 
was no alloKation that the ollb'e 
.usurixsd was a public otUee.—Miller 
V. Stats ox rtd. l>«ek. 20 Ho.2d 4U, 
240 Alfu 14, 1.72 1366. 

Patitioxi hold not snDJoot to do** 
muvror on Kroutid that it souirhi to 
remove reHpontlent from a nonexist¬ 
ent olllee, notwltlmtandlnf? it allcKed 
'that Mueh cdiloe was created, or at¬ 
tempted to be created.—^Mlller v. 
Btato ox rel. Peak, supra. 

,63. Ala—Stale ex rel. Klnnoy v. 8t 
John, 172 Ho. 63i), 238 Ala. 480. 
Xn.--HadrU*k V. Pooplc, 77 N.63. 441, 
221 III. 374 
61 O.J. p 346 note 40. 

34. III.—Mlnok V. l*oople, 6 lU.App. 

' W. 


66. 111.- l*('ople V. Utxienlu'nr, 98 N. 

W. 764, 264 til. 3«6. 

66. 111. -People V. Uoflenberiv, «u- 

pni. 

67. Ala.—Halo V. State ex rel. Ab 
wee, 186 So. 16.1, 237 Ala. lUl, 

68. Tex.-l4lttle v. State, 12 S.W. 
966, 76 Tex. 6t6, 

60. Tex.’ d^ittlo V, State, mipriu 

60. Ala. Stale ex rid. (iravitt v, 
Kellett. 162 Ho, 303, 230 Ala. 610-- 
Itaker v. Stale, 1.13 So. 291. 222 
Ala, 467 

Plu. State* <*\- ri»1. <Mnrk v. Klinren- 
mnlth. 103 So, 701, 121 Ma, 297. 

(bu- ’Souther v. Uutlep, 24 S,I‘J,2<1 
668. 196 (hi. 566. 

Incl.. State V. Jrelnnd, 20 N.K 396, 
130 tnd. 77. 

Mb'h. Marian v. Heard, 242 N.W. 
8N0. 269 MIeh. 1H.1. 

<>hio, ’State ex rel, Ibilalnifer v. 
Hridae, 16 K.R2d 840, 68 Ohio 
App, 491, alUrmed 16 N.l0.2d 334, 
134 Ohio St. 206-’"Ktfite ex rid. Oa- 
vlH V. Plnpp, 16 N.R2(l 6H6, 68 
Ohio App. 321. 

U.r.--Itbiek V, Cummintrn. 6 A.2d 
858, 62 lt.T. 301. 

WaAh,—State v. Superior Hourt for 
KlnK Hoimty, 9 P.2d 1087, 107 
WuMh. 666. 

W.Va,—State ex ml, Sean cm v. Habb, 
20 S.M.2d 683, 124 W.Va. 428. 

61 aj, p 346 note 46. 

Aluaratiotui utiid 

Ala.—Jiakor v. State, 132 So. 291, 
223 Ala. 407. 

Tonn.—State v. Ilammone, 43 S,W. 
2(1 396, 103 Tonn. 200. 

61 O.J. p 346 note 46 (bj. 

Petition, held InreWLoifnt 

(t) Where It »howad that, if re 

epondcut woa not entitled to omoe, a 
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third p»‘tMon waa ele<'te«l to <111 va- 
eaney (hio'rfn,- StepImn.M v. VVohl- 
wendt'r, 30 ,S.I'3.2fl 470. 197 <1n, 705, 

(2) To <*atabllMU that relator was 
not eonatltutiiuially lemoved from 
oUb'e. Stale ex rel, Hand v. McDon¬ 
ald, 18 So.2<l 16, 161 icta. 466. 

(3) tit her ptdUiona Indd inmitn- 
elent M(Mi 6t <\,i, p 346 note 40 [n]. 
01. Ala.> DnktT V. State, 138 So. 

391, 223 Ala. 467, 

Held mere oonolttsion. 

.Mb*i;atUm that reJat(»r wa« duly 
etaninlaahmcid and lawfully entitled 
to the tdllet* wna n mere i'oneUiHlnn, 
» State ex rrd. Davln v. Idapp, 10 W, 
H.2d 686, 58 Dhio App, 321. 

02. T^a. Slate t*x rel. Sanehe* v. 
IdxtMi, App., 4 Sti.th) 691, followed 
In State ex rel, Hanelu*x v. Alhm, 
4 Su.2d 602 and State ex n*!. Hnn- 
eln«ii! V. Kbdnpfder, 4 So.2d 692. 
Mont. Oorpue O’liriN cited Im State 
ex rel. NaKle V. Kebiey, 56 X\2d 
686. (187, 102 Mont. 8. 

61 C!.J. p 347 xiot<^ 47. 

63. Mont.->€k>tpu» Jnvle cited Ia 
S tate ex rel. Niurle v. Kelaoy,, 66 
i*.2it 086, 687, 193 Mont. 8. 

Ui (\.r. i> 347 mita 48. 

04, Mc>. State, on Inf. of Wnllach 

V. ItiM’kMtan, 186 S.W.M 810, 353 
Mo, 1016. 

Oa. C^onn. State v, DulUeb^y, 23 A. 

180, 61 Conn, 287, 14 A.UU. 087. 
Vt.-^State V* (Ircame, 88 A* 6i6, 87 
Vt. 94, 

66. KT,— I*eoplti V. Uyder, 13 N.T. 
489. 

N.a--State V, Vann. 28 S,M. 963, 118 
N.O. 3. 

67. Neb,— Htattt V. Hamiltaa, 45 N. 

W, 879, 39 Neb. 198- 
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dicating that the proceeding was on relation of de¬ 
signated persons may be treated as surplusage, and 
demurrer thereto for failure to slate facts showing 
:heir special interest in the case overruled if enough 
remains to state a cause of action,®8 as where, after 
elision of the matter in question, the information 
:antains sufficient allegations to state a cause of ac- 
lon in the nature of quo warranto and to show that 
t was brought by the prosecuting attorney in his 
Dfficial capacity as the representative of the state 
ind for the protection of the public interest®® 

Defendanfs wrong. Except in a few junsdic- 
lons,'^® it is sufficient to allege in general terms 
hat defendant usurps or intrudes into a designated 
Dublic office or holds, possesses, or exercises it un- 
awfully or without lawful authority but, when 
he pleading goes further and by its averments dis¬ 
poses a state of facts which prima facie entitle 
espondent to the office, and does not specify the ob- 
eclions intended to be made to his title, it is sub- 
ect to attack.'^® Ordinarily some allegation of 


§ 37 

usurpation, intrusion, or unlawful possession or 
exercise of the office is necessary,*73 and, where 
specific allegations are made, they must be suffi¬ 
cient to state a cause of action.74 Various inde¬ 
pendent acts or omissions may be alleged, and they 
may be entirely unrelated to other allegations, pro¬ 
vided each independent act or omission alleged, if 
proved, must be such as would work a forfeiture of 
the office.75 

Where the information is filed by, or at the in¬ 
stance of, a private person to obtain possession of 
the office, it is necessary in some junsdictions that 
the information, in addition to setting out the 
relator^s title, should specify the objections to de¬ 
fendant’s title,*7® but in other j'urisdictiOns it is 
not necessary to allege anything regarding defend¬ 
ant’s title 77 

Facts affecting validity of statute. Where it is 
asserted that the legislative act under which defend¬ 
ant claims to hold office is unconstitutional as special 
legislation, it is not necessary to plead the facts 


*8, Mo—State ex inf Ellhs ex rel 
Patterson v Perguson, 66 S W 2d 
97, 383 Mo 1177, certiorari denied 
Pergruson v State of Missouri ex 
inf Bills, 54 set. 669, 291 US 682, 
78 LEd 1070 

i9. Mo-—State ox Inf. Ellis ex rel 
Patterson v, Porguson, C5 SW.2d 
97, 333 Mo. 1177, certiorari denied 
Perg:uson v State of Missouri ex 
inf Ellis, 64 S.Ct, 569> 291 U.S 
682, 78 L».Bd. 1070 

'0- Vt,—State V. Greene, 88 A 616, 
87 Vt 94. 

Vis —State V. Messmore, 14 Wis 
116 

I- Ala—^Miller v. State ex rel 
Peek, 29 So 2d 411, 249 Ala 14, 172 
ALR. 1366—^Hale V. State ex rel. 
Algee, 186 So 163, 237 Ala 191— 
State ex rel. Chaxnl:>ers v. Bates, 
171 So, 370, 233 Ala. 261—State ex 
rel Gravitt v. Kellett, 162’ So. 303, 
230 Ala 510. 

'•la —State ex rel. Landis v. Gamble, 
148 So. 561, 110 Pia. 98—Slate v. 
Green, ex rel. X^andis, 144 So. 681, 
107 Pla. 336. 

lo—State ex Inf. of McKittrick v. 
Wiley, 160 aWSd 677. 847 Mo." 8b. 
1 C.J. p 847 note S2. 

*<Tlie tbeory upon which the mle 
ests is that In <xuo warranto the 
tate is not required to prove the 
surpatton or unlawfr^l holding, but 
he entire proceedings is one in the 
ature of an order upon the defend- 
nt to show that he is lawfully hold- 
tig* and * exercising: the office "—^Peo- 
le ex ret Stephenson v. Hayden, 49 
>.2d 814, 316, 9 Cal.Xpp.2d 812. 


f Suit based on unlawful holding 

Under statute giving right of ac¬ 
tion by state lo effect ouster of one 
usurping, intruding into, or unlaw¬ 
fully holding or exercising public of¬ 
fice, complaint in quo •wairanto seek¬ 
ing to oust tax commissioners was 
held not demurrable on ground that 
facts pleaded did not show usurpa¬ 
tion, intrusion, illegal or invalid en¬ 
try into office, since right of action 
for unlawful holding and exercising 
of office was basis for right of ac¬ 
tion, which is different from usurpa¬ 
tion or intrusion into office—State 
ex rel Sullivan v. Mpore, 64 P.2d 
809, 49 Ariz 51. 

Allegu'tion held sufficient predicate 
for issuance of writ 
Pla—State ex rol. Watson v. Hurl- 
bert, 20 So 2d 693, 155 Pla 631 

72. Ala.—State ex rel. Gravitt v 
Kellett, 163 So. 303, 230 Ala 510 

Pla.-r-State v. Green, ex rel. Landis, 
144 So. 681, 107 Pla. 385. 

Xnfonnatlon adjudged Insufficient 

Where information In quo war¬ 
ranto filed in the name of state on 
relation of attorney general sets out 
with particularity, the facts on which 
alleged usurpation of office is predi¬ 
cated and such facts show a legal 
right to the office in respondent, in¬ 
formation will be adjudged insuffi¬ 
cient and writ denied.—State ex rel 
Watson V. Hurlbert, 20 So 2d 693, 165 
Pla. 581. 

73. Miss—O'Heal v. Fairley, 200 So , 
722, 190 Miss. 650. 

Ohio,—State ex rel. Bolslnger v. 
Oridge. 16 N B 2d 84t), 68 Ohio App. 


^ 491, affirmed 16 NB2d 334, 134 

Ohio St 206 
51 C J p 347 note 53 

74. H.T—People v Goodrich, 87 H. 
T S 114, 92 App Div 445, affirmed 
72 NE 1148, 180 N.Y. 522. 

51 0 J. P 347 note 54. 

Allegations held insufficient 
Neb—State ex rel Good v Conklin, 
255 N.W 925, 127 Neb. 417. 
Ineligibility for nonpayment of tax¬ 
es 

Petition, in quo warranto against 
sheriff, alleging sheriff's default in 
tax payment, was demurrable, where 
it did not allege who issued tax ex¬ 
ecution, authority therefor, when 
taxes were due, that taxes were le¬ 
gally duo from sheriff, or that sheriff 
had had opportunity to pay taxes, 
although it did allege that sheriff 
paid taxes in question less than six 
months before election.—Chandler v. 
Barefield, 169 SE 347, 177 Ga. 103. 

75. Pa—Commonwealth v. Peoples, 
40 Pa.Dist & Co. 689. 30 BehCo 
210 

76. Ala—^Ham v State, 47 So, 126, 
166 Ala 646—State v. Price, 66 
./Ua 668. 

Direct and positive statements 
Quo'warranto to test right to office 
must be predicated on direct and 
positive statements of legal facts 
supporting cause of removal—State 
ex rel Hatton v, Joughln# 1^38 So 
392, 108 Pla. 877, rehearing denied 
145 So 174, 107 Pla. 360. 

77. Ind—State v. Slack, 162 NB. 
670, 168 N.B. 21, 200 Ind, 24L 
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\\liich render ilic statute ol)jccHona1)]e,'7*^ at least 
where they appear on the face of the act.'^^ 

Prayer for ummtJiariscd relief. A petition in a 
proc(‘e(hnfj which is ostensibly one in (pio wan ante 
does not state a cause of action where it asks the 
couit to order election oflicials, not made parties, to 
count ccitaiii undisputed ballots, aveiied not to 
liave been counted, and there is no statutoiy au¬ 
thority for such an ordcr.^<^ 

(2) OHice in Private Coiporation 

A petition or Information In a quo warrjinto pro¬ 
ceeding based on the usurpation of an office In a private 
corporation should nllego the interest or title of the 
relator or claimant, usurpation of a corporate office by 
defendant, and that the offense Is of a nature which 
concerns tho puhllo. 

A petition or information in a epu) warranto pro- 
ceedin}^ based on the iisnipalion of an oflice in a pri¬ 
vate corporation should show the inl(‘rost or title of 
the relator or cKainiaut^'* and usur])ation hy defend¬ 
ant,^2 the usurpation is of a corporate onice,«^* 

and that the otTenso is of a nature which concerns 
tho public.^'* Unless tho corjxjraiion is one whereof 
tho court will take judicial notice, its orgnniKatiou 
must Ix' shown hy a!lej»inj^ com])liaiico with all the 
reciuisito forms of law.«** An allocation tliat au- 
'gthcr person was elected to the olfico in (jiiestion 
is not irrchwant or immatoriaK^^ An information 
allei^iuj^ that defendant was elected at an illegal 
m(‘i*tinfy, and that ho docoivod tho relators as to tlio 
time of such meotinijr, iU‘od not allej^o that tho rola- 
tor» would, if present, have votetl against defeiul- 

1 

' Office in political party. A petition cliallenging 
respondent's rights to hold an onice in a political 
party, which is not a state public oflice, hut which 
has a status in law at least equivalent to that of 


an ofllcc in a corporation, has hi'im held sufiicient 
as against an ohjeclion that it showed on its face 
that the ndalor had made no atlenipt to puisne rem¬ 
edies available to him in tlie forums of tin* ]>arty,^^* 
and that he was himself llie holder of the oflicc.®® 

d. In Proceeding Relating to Profession 

A complaint, petition, or Information which follows 
tho lanquago of the statute In charging defendant with 
inttudinn Into a profession without having obtained a 
license therefor, as required by statute, Is sufficient. 

A complaint, petition, or information which fol¬ 
lows the language of tho statute in charging deftmd- 
ant with intruding into the profession of treating, 
or offering to treat, diseases of human beings with¬ 
out having ohlaimed a license or certiticate of (juali- 
fication therefor, ris requirc<l hy statute, is sufli- 
cient.^*^ 

§ 38, Pica or Answer 

a. Tn general 

b. Tn pioceeding relating to corporation 

c. In proceeding relating to oflin* 

cl. In proceeding relating to profession 

a. In General 

In prcoc*cdingi In the natura of quo warranto tho 
merits are presented by pleas or answers, but ordinarily 
a simple traverse by a general denial or a plea of the 
general Issue is Ineuffielent, and It Is necennary that re** 
spondent either dtsetaim or Justify, and, If he Justifies, 
that he plead fully and completely the facts neoesnary 
to establish his lawful right or authority. 

In proceedings in the nature of cpio warranto the 
merits are ]>resen(ed hy pleas or answers.*** Under 
the common law practice the defense to a tpui war¬ 
ranto information is hy plea,**- and not in the ff»rm 
of an answer;**** hut umler code provisions d<‘fend' 
ant may file an answer.**'^ One good plea is sufli* 


78, Knn.—flliilo V, N<dmni, 06 i». 
662, 78 Ktin. 406. 

78. N.J.—State v. JMordiin, 00 A. 
404, 76 X6. 

88* Ohio.—Btato V, Murray, 1C3 N.K. 
246. 30 Ohio App, 37. 

81. Mich.—^People v. Nappa, 46 N. 

W. 355. 80 Mich. 484. 

61 aJ. p 348 note 61. 

AUetfatioae held Ittfuflloleht where 
It did not appear from aneKutionn 
Uiat in ah«cn<sn of Improper nwittcrn 
tjomplnlned of a difforent rcault 
would have been oblalnod.—l»oople 
ox rol. Twardasik v. HwlotUk, 0 JSf.W, 
2d 606, 289 lU.App. 60D. 

89. JdJetratlotus held eufllolent 
l»a,—Coleman v. IlitfTxmn, 36 A.2d 
724, 348 l>a. 680. 

6X OJ, p 348 note 62 taj. 


83. -duntnn v, Irmlc, r>,(\. tl 

K(ltta,No.6,870, 4 tlranch C,t% 43H. 

8d, (Xunttm v. Inifle, nupriu 

88. Mleh.«-lV<»pln v. Ho Mill, 16 
Mtch. X64. 03 Am.X>. 170. 

80. <}tu**-Uornady v. tloudman, 146 
B.m 173. 167 atL 556. 

87. Ind.-^-ArminKton v. State, 05 
Ind. 421. 

88. Cla.-^MorrlM v. I>eter8, 46 S.K.2d 
720, 203 Oa. 360. 

88. Oa.—Morrlw v. l>eterH, eupra. 

OOu Ala.—X^Vrmison v. State, IJO So. 
20, 216 Ala. 244. 

OompXalatSf petitloni, and hguroma- 
tioiui held •Qfllolen.t 

Ahu—I<\inner v. State ox rol KlU- 
crea«o, 187 So. 736, 38 Ala.App. 308. 
certiorari denied 187 So. 737, 237 
Ala. 506. 

51 O.J. p 348 note 68 In]. 
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01. iria.^ State cit rcl. T,nntlln v. S. 
II. Krmui ^ (*(>., 165 So. 823, UH 
icia. I8D. 

89. Ill,—People V. Klrkhfim, 133 N. 
K. 606, 301 in. 46 "People v. X*er- 
cellH, H III 60. 

Objection by pica or tnwiwer to time 
of InstitutluK oult see pupra I 22. 
03* 111,-' People V, PetHielbi, eupra. 
04. Neb.* State ex rel, Johnson v. 
ComiwmwrH I'uldlc Power Jdpt., 6 
N.W.2d 202, 142 Neb. 114. 
Ohlo.«->Stuto V, Polmtibim, etc., Klec- 
trlO Co., 135 wr.K. 207. 104 <thto St, 
120 . 

51 aj. p 348 note 72. 

Vxoo0t$aiufr by infomatioh in nature 
of writ Of ano warranto diatlaM 
ruished 

(1) Under some atntuten, defend¬ 
ant In a quo warranto proceedinir tm- 
dor tho code aa dlstlnKUinhed from 
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cient,®5 and according to early authorities only one 
plea may be filed as of right,®® but according to 
later authorities numerous defenses may be set up 
in the answer® 7 or by separate pleas,®® provided they 
are not inconsistent®® and are not beyond the scope 
of the remedy^ and the jurisdiction of the court,® 
as defined and limited by statute. The question as 
to the jurisdiction of the court is properly raised 
by answer if the lack of jurisdiction appears dehors 
the information.® 

Ordinarily, a simple traverse by a general denial 
or a plea of the general issue is insufficient in a quo 
warranto proceeding,^ at least where defendant is 
charged generally with exercising a privilege, power, 
or franchise without authority of law and is called 
on to show his warrant or authority,® and it is 
necessary in such case that he either disclaim or 
justify,® and, if he justifies, that he plead fully and 
completely the facts necessary to establish his law¬ 
ful right or authority ,7 but he need not anticipate 
a matter which may properly be pleaded in the re¬ 
plication ;® and in a code state wherein an ordinary 
•civil action has been substituted for the common- 
law remedies, defendant's pleading will be liberally 
construed® and held not to be vitiated by a mere 


excessive claim.l® A high degree of certainty is 
required.ii An information in quo warranto is 
sufficiently answered by a plea which sets out all 
material facts relative to the questions properly 
raised by the information but a plea is insuffi¬ 
cient if it contains nothing on which a material is¬ 
sue can be formed,i® and in such case judgment may 
be rendered on the record, without any evidence 
being introduced 

Matter of inducement is not traversable,^® and as 
to it the plea should be silent.^® 

Plea of estoppel as to only some of the relators is 
faulty.^7 In order to be sufficient, the plea must 
show that the events alleged to constitute the estop¬ 
pel occurred before the filing of the information i® 

Pica of non usurpavif is a form of traverse, in an 
action or proceeding against o*ne alleged to have 
usurped an office or franchise, denying the usurpa¬ 
tion charged.!® 

Failure of relator to pay taxes. Where the rela¬ 
tor has alleged that he is a citizen and taxpayer, a 
plea charging that the relator, although having re¬ 
turned property for taxation, has failed to pay taxes 
is insufficient ®® 


a code proceeding by Information in 
the nature of writ of quo warranto 
is limited to a plea of not guilty, 
demurrer to the writ, or both, but 
may not answer, but, if the proceed¬ 
ing is by Information in the nature 
of a writ of quo warranto, he may 
answer the information, demur, or 
both—State ex rel George v Lutz, 
46 S.B.2d 246. 131 W.Va 126, 

(2) In a proceeding by writ of quo 
warranto under the code restricting 
defendant to a plea of not guilty, 
demurrer, or both, defendant’s an¬ 
swer to factual matters set forth in 
the relator's petition was demurrable 
as not responsive —State ex rel 
George v. Lutz, suipra 

Ill—People V. Miller, 163 N.B. 
189, 331 Ill 395—People v Doug¬ 
las, 118 NB 94, 281 Ill 478. 

'51 C J p 348 note 73. 

•96. NY—People v. Jones, 18 Wend. 
601 

■61 C.J. p 348 note 74. 

97- Mont.—State ex rel. Nagle v. 

Stafford, 34 P2d 372, 97 Mont 276. 
Ohio—State v. Columbus, etc., Blec- 
tric Co., 136 N.B 297, 104 Ohio St 
120 . 

'61 C.J. p 848 note 75 
•98. Ill—People v Heidelberg Gar¬ 
den Co, 84 NB 230, 238 Ill 290 
Mont—State ex rel. Nagle v. Staf¬ 
ford. 34 'P.2d 372, 97 Mont 276. 

61 C J. p 348 note 76. 

99. Ill.—^People v. Heidelberg Gar¬ 
den Co.. 84 N.B. 280, 288 HI. 290. 


1« Ohio.—State v Columbus, etc, 
Electric Co, 136 N.B. 297, 104 

Ohio St 120. 

8. Ohio—State v Columbus, etc. 
Electric Co, supra 

3. Mo—State on inf. of McKittrick 
ex rel. Handlan v Wilkie Land Co, 
App, 166 -S W2d 432 

4. Ala—State v Citizens Light & 
Power Co, 66 So 193, 172 Ala 232. 

5. Del—^Brooks v State, 79 A 790, 
26 Del 1, 61 LRA.,N.S, 1126, Ann. 
Cas.l916A 1133 

51 C J. p 348 note 81. 

6. Ill —^People ex rel. Ray v. Lewis- 
town Community High School 
Dist No 241, 67 N.E.2d 486, 388 
III. 78—^People ex rel Lange v. Old 
Portage Park Dist, 190 NE 664,. 
366 Ill 340—People v. Sackett 184 
NB. 646, 361 Ill 363—Carrico v 
People, 14 NB 66, 123 Ill. 198. 

61 C J. p 348 note 82. 

7- Ga —Morris v Peters, 46 S.B 2d 
729, 203 Ga. 860 

Ill.—People ex rel. Lange v. Old 
Portage Park Dist., 190 NB. 664, 
866 Ill 840—People v Sackett. 184 
NB. 646, 361 Ill 863—Carrico v 
People, 14 NB 66, 123 III 198. 

Mo—State on Inf. of McKittrick v. 
Wiley, 160 SW2d 677. 349 Mo 
289. 

61 C J. p 348 note 83. 

Plea held sufflclent 

Pla—^BUcks V State ex reL Landis, 
166 So. 603, 116 Fla 608. 
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3. Ill —iPeople V Heidelberg Gar¬ 
den Co, 84 NB 280, 233 Ill 290— 
Massey v. People, 66 NB 392, 201 
Ill 409. 

Replication see infra § 39. 

9. Wis—State V Steber, 143 N.W. 
156, 164 Wis. 605. 

10. Wis—'State V Steber, supra 

11. Pla. 1 —State ex rel Landis v S 
H Kress Sn Co, 155 So 823, 115 
Fla. 189 

12. Ill —People V Gary, 63 N.B 749, 
196 Ill. 310. 

13. Mich—^People v River Raisin & 
Lake Brie R. Co., 12 Mich 389, 86 
AmD 64 

51 C.J. p 349 note 89. 

14. Ga—Whelchel v. State, 76 Ga. 
644 

51 C J. p 349 note 89. 

15. in—^People V. Gary, 68 N.B. 749, 
196 Ill 810. 

16 . m. —^People V. Gary, supra. 

17. Ill—People V Swearingen, 113 
NB 166, 273 HI. 630. 

18. Ill.—Hallock Tp Dist No. 7 
V. People, 76 IllApp. 689. 

19 . Black LD. 

Held not plea of non nsurpavlt 

Pa.—Commonwealth v. Cross Cut 
R Co, 53 Pa. 62< 

20. Ga.—Shaw v. De Vane, 161 S.B 
347, 169 Ga. 702. 
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Pvndntcy of another action having the same ob¬ 
ject in view is not suflicicntly pleaded lo bring the 
matter l)efore the court for consideration where the 
allegations made for this purpose arc mere conclu¬ 
sions of the pleader that the allegations and issues 
m the two suits are the same and do not set forth 
any sul)stanlivc facts fiom which the couit may 
ascertain for itself what the allegations and issues 
in the other suit arc.-^ 

h. In Proccodmg Eclating to Corporation 

In a proceeding nttnekmg the organization of a pub¬ 
lic corporation or the annexation of land thereto, or to 
oust certain lands from the Jurisdiction thereof, the plea 
or answer must set out all facts nccensnry to show the 
legality of the challenged action; and similar rules ajiplv 
whore an Illegal exercise of the franchise of a ptlvlito 
corporation Is charged. 

On an information attacking the oiganiz«ilion of 
an alleged nnmicipal or other public corporation, the 
plea or answ<u* must set out all facts nec(‘sMary t<» 
show a legal xncorpoiation,-*’ Likewise, wIkut the 
annexation of lands or territory to a district or 
municipality is challenged, tlefendants must allegt* all 
the facts necessary lo show the I(‘gality of the an¬ 
nexation.-^ In proc(»<*dings to oust ci'rlain laud.s 
fiom the jurisdiction of a munieipality, it is the 
<luty of the respondent to answer the alU‘galious of 
the information fully and specifically, showing what 
it ha.s done or f*aile<l to do or planned to <lo with 
re.siiect lo furnishing municipal benefits to the de 
stTibe<l territory,and, where the inforuuiliou al¬ 
leges a total absence of immictpal benefits, a re¬ 
turn alleging stieculalive future benefits is an in* 
suflident answer,but allegations showing that tlu‘ 
property in question has received some benefit, that 


obligations have been itndcrlahen by ibt' munictpalily 
on the strength of the teriiloiy, and that the in- 
corpfiration was encourag<‘d and ac(inie.se<‘d in for 
a numbei of yeais aic sulUcienl to raise a defenst' of 
laches 

Piivatc poi aiion, Wheie an illegal (‘xeicise of 
coipoiale fiMiichises is chaiip‘<l, the plea should, as 
a gcMieral rule, be eitliei ol juslincalion or a dis¬ 
claimer,27 and a plea of justification must contain 
allegatKUis of all such bids as aie necessaiy to show 
authoiity for tin* use of the frauehises.2*< A denial 
of legal eonclusions is insuffieient p’ii Imt, wln-re the 
compl.iint sets out lacts estahhsliiiu* the illegality 
of the alleged coiporatiou, a denial (»f the alI<‘gntions 
of f.iet is profier:2<> and sueli an answer hy the 
individuals comjiosmg the corporation is gotid with¬ 
out any disclaimer or juslificalitui hv the corpoia- 
tion itself 21 In a proceeding to oust a foreign cor¬ 
poration from its permit lo <lo Imsiness in the stale, 
a high degree of certainty is retpiired in the plea 
or ans\UT.22 Ux j)rocet‘dlngs to forfeit defendant’s 
charter for violation of a law against eombinations, 
it may be plead(‘d that such law is uuconstiintionah^it 

c. Ill ProceocUng Eclating to Ofiioo 
(I) Ihiblic olllce 
(3) Oflicc in jirivate corporation 

(1) Public Ofiicc 

Op np Ipformatlon to ount the oecupapt of a public 
office, dofoPdaPt may disclaim holding tha offtco or juc«ttfy 
by fottlnu out In htn plea or .imiwor aft the facta paces- 
snry to establish a lawful right or valid title to the 
office. 

Oil an information to oust the occupant of a 


ax« Mo.—state v. ftprlnidleld Afrl- 
tran «i>eiab «to., 164 aVV. 4C«. 

100 ‘Mo.Aipp. i:i7, 

fta. Mo,—PUate at Inf, MoKlttrlek ox 
rel, Martin v. Mttmer, 140 IS.W,2<I 
hOb 347 Mo. 342. 
nt (U. i> UiO notf 07. 

SPleas OAd oAOwozs lietd suttotsttt 
XU.--^PQopIo V* Baekott, 1114 N.K. C40, 
361 lU. 363. 

51 C,X p 340 note 07 [dl. 

23, Or.—State V. XDvana, IGO P. 140. 
sa Or, 46. 

61 C.X p 340 note 08. 

Answer lield lasudloieitt 

(1) As showing that ordinance 
purportlnir to annoac territory wa« 
a nullity.—People ox rel. Unlvarsal 
on ProdiirtH Co. V. VlUajro o£ Lyons, 
70 K.E3.2<1 38, 400 Ill, 82, 

(2) As not dlAclosinsr that relators 
hsA boon sruilty of unroaMonahle de¬ 
lay, acQulrHcenco, or incguitablu con¬ 
duct or that a judKment of ouHtrr 
would result In irroat public detri¬ 


ment.—PooiUo ex rel. CTnlversal Oil 
ProvhuU.M <*o. V. VUlaKO of Lyoun, rni- 
prn. 

24. I<’la.-*01ty of Ooral Clnhlrs v. 
State ox rrl. Watson, 38 So.Sld 48. 
Answer alloflrhajr morely coaoiuslons 
of pleader is InsulUriont,.-- City t»f 
Houth Miami v. Htsto ox rol. Olbhs, 
197 2o, 109, 143 l^ln. 534. 

29. iriA—City of Coral OaldoM v. 
atate ex rol, Watson, $8 So.2a 48. 

26, Fla.—City of Auhurndale v. 
Btato ox rot. Landis, 184 Bo. 787, 
135 Fla. 172. 

27, N.M.—State v. Ifullor, 168 P, 
528. 23 N.M. 306, 1 A.L.n. 170, 
certiorari drnird 38 S.Ot 336. 246 
tJ.S. 667, 62 Um. 920. 

51 C.X p 349 note 99. 

28, N.M.—State v. IXuller, supra. 

51 0.x p 340 noto 1. 

Flea held suidolent 
Ala.—I.i<>ulsvillc, etc,, K, Co. v, State, 
45 So. 296. 154 Ala, 156. 
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Flo.- Mlnti* rrl. LnUfUn v. Flnrtdn 
Fffry (’a, 175 Htu Hll. 13H Flu. 852. 

29. Ptfople V, l#«»wtl*‘n, 8 I*. 
06, 8 FaUUnrcp.t'oH. 5:iV. 

30. Ala.- Hint I* v, Firtxtmti LU:ht, 
etc,, 0«„ 55 Ht». 193, 173 Alrt. 233. 

31. Cal.- V. Btauford, 18 I*. 

85, 19 P, 693. 77 t^il. 3611. 2 L.lt.A. 

02 . 

51 0.x p 349 note 4. 

32. Flu,--Utilto ox rol. fatmllp v. H. 
JL KrCHH Ht <* 0 ., 155 Ho, 833, 115 
Fla. 180. 

OompUanoe with statute 
AUoitatlmi that thoro was Slot! 
cottuplete statomont of (hmtiolal con¬ 
dition of forolxn oorporntlon won not 
more oonolualon. but HutUoiontly m*!: 
forth oompUancu with statute.—Peo¬ 
ple y. Now Tork TlUo A Mortgairc 
Co., 178 N.ia. 661. 346 III, 278. 

33. Mo.—State v. Flrcmon'p P'uml 
Ins. Co., 52 S-W*. 595, 153 Mo. 1, 45 
L.XI.A. 362« 
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public office, defendant may disclaim holding the 
office ,34 but, if he does not, he may and must justify 
by setting out in his plea or answer all the facts 
necessary to establish a lawful right or valid title to 
the office,35 and the plea is sufficient if it sets up 
facts showing a right on the part of respondent to 
exercise the powers and duties of the office alleged 
to have been usurped 36 a plea of non usurpavit 
is not pcrmissible,37 except in some jurisdictions 
wherein the statutes require the complaint to set 
forth the facts warranting the issuance of the writ 38 

The plea or answer must allege the existence or 
performance of all conditions precedent to defend¬ 
ant's right to exercise the privilege of office,39 and 
It must also show that his right to hold the office 
continued to the time of filing the information 40 
It may and must show that defendant was properly 
appointed or elected,41 and also that he is eligible 
to hold the office43 and that he qualified by taking 
the proper oath and filing a bond or otherwise com¬ 
plying with the legal requirements.43 A plea may 
be bad for duplicity,44 because it contains a negative 
pregnant,45 or because of any other of the grounds 
on which pleas at common law may be attacked 40 
Defendant may set up several titles to the office,47 


Matter affecting clahndnt of relatOf. While it is 
no answer to an information by the state to allege 
that the relator is not entitled to the office,48 or 
that claimant is estopped to question defendant’s 
title, by reason of an agreement between them to 
abide by the result of another suit involving their 
respective claims,49 m proceedings begun by a claim¬ 
ant of the office, to enforce his private right, a 
plea is good which shows that claimant’s title is 
invalid.50 On the other hand, in a proceeding 
brought on behalf of the state by the attorney gen¬ 
eral to determine which of two respondents is en¬ 
titled to an office, one respondent is not called on to 
show that the other is disqualified therefor,5l par¬ 
ticularly if such facts are not necessarily involved 
in the determination of the issue with respect to 
his own right to hold the office as between him¬ 
self and the relator.52 

(2) Office in Private Corporation 

A plea which attempts to Justify the respondent’s 
right to hold an office in a private corporation or in a 
political party must set out spepifically all the facts 
necessary to show a good right or title on his part. 

A plea which attempts to justify respondent’s 
right to hold an office in a private corporation must 


34. Mich—iPeople v. Crawford, 28 
Mich. 88 

Pa—»<3ommon wealth v Shepp, 10 
Phila. 518 

35. Ala—Miller v. State ex rel 
Peek. 29 So.2d 411, 249 Ala 14, 
172 AL.R 1366—^Hale v# State ex 
rel Algee, 186 So 163, 237 Ala 191 
—State ex rel, Chamhera v. Bates, 
171 -So 870, 233 Ala. 251 

Fla—State ex rel Landis v Gam¬ 
ble, 148 So. 551, 110 Fla 98. 

Mo.—State ex Inf. of McKattrick v. 
Wiley, 16.0 S.W.2d 677, 347 Mo 
239. 

Pa—Commonwealth ex rel v. Oslm- 
clk, Com.PI., 88 LuzLerHeg. 410 
W.Va.—State ex rel Crouse v. Hol- 
dren, 36 SE.5d 481, 128 W.Va. 366 
61 C J p 350 note 7 
S.triklng out general denial as sham 
or Irrelevant see infra § 40 
Defeuie of waiver Of heneflt of ten- 
nre 

In quo warranto proceedings by 
exempt firemen to seewre their rein¬ 
statement to positions In volunteer 
fire department, which they had 
held, under a one-year appointment, 
at time of ensLctment of statute giv¬ 
ing them tenure, respondents were 
required to plead affirmatively de-' 
fense of waiver of benefits of tenure 
resulting from relators* acceptance 
of ofllQO for a fixed term.—^Metzler v, 
Belcher, tE A<24 >i,0S, 126 l^.JTLaw 
188. 

36. Fla —State ex rel. Landis v. 
Gamble, 148 So. 661, 1X0 Fla. 98 , 


37. Fla—State v Saxon, 5 So 801, 
25 Fla 342. 

Wis—^Attorney General v. Foote, 11 
Wis 14, 78 Am D 689. 

38. Vt—State V. Greene, 88 A. 515, 
87 Vt 94. 

General or definite alleg'ations in in¬ 
formation, petition, or complaint 
see supra § 37 a (2) 

39. Ill—Greening ex rel. Rowe v. 
Barnes, 188 N33 806, 355 Ill 99— 
People V Flaningnm, 179 N.B 823, 
347 Ill 328—Carrico v. People, 14 
NE 66, 123 Ill. 198. 

51 C J p 360 note 13 

40. Ill,—Greening ex rel. Rowe v 
Barnes. 188 K.E 805, 355 Ill. 99 
—^People V FJaningom, 179 N’B. 
823, 347 Ill 328 

61 C J p 360 note 14. 

41. Ala—State ex rel. Sherrill v, 
Payne, 139 So. 99, 224 Ala 223. 

Ill.—Carrico V. People, 14 N.B. 66, 
128 Ill. 198 

Mo—State at inf McKittrick ex rel. 
Martin v. Stoner. 146 S.W2d 891, 
347 Mo. 242, 

61 C J. p 360 note 16. 

43. Ill.—^People Ve Flaningajpa, 179 
NB. 823, 247 Ill. 328. 

51 C.jr. p 360 note 16. 

43. Pl«u—State V. PhUUp?, 11 So 
922, 80 Fla. 679., , 

61 C J p 360 note 17 

44. Mb'—State v. Steer, 44 Mo. 238 

45. Fa—Statp v. Anderson, 8 Sp, 

1. 26 ila. ^240. , 

51 C J. p 350 note 19. ' 
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4G. Mich—Attorney General v. Par- 
sell, 68 N.W. 336, 99 Hich SSI. 

61 CJ p 360 note 20. 

47, Mont —State ex rel Nagle v. 
Stafford, 34 P.2d 372, 97 Mont. 275. 

51 C J p 350 note 21 

48. Pa—Commonwealth ex rel. v. 
Oalmcik, Com,Pl, 38 Luz.Leg Reg. 
410 

51 C jr p 350 note 22. 

49. Mo—State v Bemoudy, 36 Mo 
279. 

Estoppel generally see supra § 22 

50, »N.J —Colton V, Kreutzingrr, 185 
A^ 18, 116 N J.Law 456, afilrmed 
191 A 878, 118 N J,Law 183 

51 CJ. p 350 note 24. 

AUegatloiis thal; rolator was not res¬ 
ident citizen 

Allegations in plea of respondent 
holding over after expiration of hiH 
term that relator elected as county 
superintendent of education was not 
resident citizen of state and counlv 
for required time were allegations of 
facts—Wilkins v. Large, 141 So. 685, 
163 Miss. 279. 

61. Mo —State on Inf of McKittnck 
V, Wiley, 160 6.W.2d 677, 347 Mo 
289. , 

52. Mo—State on Inf of MdKittrlok 
vj Wiley, supra. 

Reason for rule 

Absence of right In' another claim¬ 
ing office is immaterial unless such 
fact S4fve6 to qualify, explain, or 
Justify reiipondeht's right—^State on 
Inf. of McKIttrlck V. Wiley, 'supra. 
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The proper nwle of ?ittackin| 2 r indonuitencss is, 
in some jurisdictions, hy a motion to make more 
definite and ceitain.®'*- 

The facts allc}»ccl in a plea, answer, or return 
must l)i‘ assumed and taken to he true on a motion 
to strilv^^''- or for iudj*meut on the pleadinj>s.^'5 a 
motion by the relator for j’udstmmt on the plead- 
itij^s waives cverylhinf^ not appearinpf on th<i face 
of the plcadinj^s.®*^ On defendant's motion for de¬ 
termination of i)roposed (lucstions of law in ad¬ 
vance of trial, allcjralions of fact in the petition 
arc coiiclusivc.^'^^* 

(2) Demurrer 

Tho leoal sufficiency of a ploadmo In quo warranto 
procoodmas niay bo teetod by demurrer, but oven an 
Indefinite ptoading may be sufflciont to withstand a 
demurrer. 

In a quo warranto proceedin^f or action, a do-. 
inurrer will lie to test tho lc‘|*al siinieiency of a 
ph‘adinp:,^*^» stich as a petition, complaint, or iti- 
fornialiou,^'^ plea or answer,or leplication 
hut, even thouj»h indefinite, a pleruliiij^' may he suf¬ 
ficient to withstand a demurrer,! or at least a 
eral dcmiuTcr.^ An information is not .suhj<‘ct to 
demurrer on the pfrounds that it was im()rovtdently 
or<lere<l filed,^ that the petition on which leave to 


file was pfranted was not filed in the cleik’s ofilce 
before the mformaliou was filed,'* or that a de- 
fi'ctivc copy of the information was servt‘d on 
defendant, where he was not misled tlierehy, and 
when, heiiip^ in court otherwise, tlie sm'vicc* of the 
c»)])y was not essential A comiihimt is not <leninr- 
rable on tho ground that it fails to slate a cause of 
action in favor of a puvate person, named as the 
lelator with the slate’s attorney, where the state 
is the real party plainlilf and the paiticular int(T- 
est which the relator may have is immaterial;*'* 
and a demurrer is not a pioper mode of presmitinp: 
possession of a license as a defenseJ The (pies 
tion as to the jurisdiction of the court is pioixTiy 
rais<‘d hy dimmrrer if lack of juriMliction appears 
on tho face of the infoimationhut the ipies 
tion of authority to institiili* the *pioce<*(lii4r cannot 
he raised hy demurnT where lack of authority tioes 
not appear on tlu* face of the in format ion.t* ff an 
information or plea is iiisnllicient in any respeet 
whieh mifcht he cured by amendment, but the t)h- 
jection is not ma<le by demurrer or otherwise*, tin* 
defect will be d(*<‘im*d waived,and may not he 
urf*e<l aft<*r trial and verdiet.** 

Sf*cnki)if/ ihinifrrcr is of no avail to raiM* any 
cpiestion as to the suffieiency (if a jictition (*r in* 
formation.*^ 


01. Tncl.—^Toticfl V, State, 13 NJO, *11(1, 
112 Jml. 103. 

51 C-J. p m noU T4, 

02. K.X^PouKlity V. S<*ullr Supv 00 
A. m. 

03. IMo.- -State V, Merehnatu' Kxd)., 
190 '«.W, 903, 209 JMo. 340, Ann.Cua. 
101710 371—-Stata v. Mlanourl Pae. 
n. Co., 141 aw, 543, 237 Mo. 338, 
Atuicttdod ttiotloA iov judfrmcttt cf 

otuitcr <nr<M't<«<l to th(^ aanwer luui 
ameiidod answer admltteci all woU- 
pluadad CiuttH in tho answer. --<Uty of 
Auburndala v. ex rul. Landis, 

184 Ho, 787, 13S ma. 172. 

04. Mc.^tato V. Thompson, 2do H* 
W, 84. 

05. ICan.—State v, MoOoml>«, 188 1% 
2d 184, 150 Kan. 891. 

06. Fla.—State ex rol. Landis v. 
•Sovereign Ounp, W. O. 180 S<>. 
33, 131 Fla. «57, 

South(*r v. Butlor, 24 S.R2d 
008, 195 0(U 500. 

Neh.—Corpus Jovlg qtuotod In Slats 
ex rol, Johnson v. CousumerH Pu?)- 
He Power Plat., 6 N.W.Sd 202, 205, 
142 Neb. 114. 

51 O.J. p 332 note 07. 

07. Ala.--State ex rel. Kinney v, 
St. John, 172 So. 039, 233 Alit. 480 
—State ex rel. (Jravitt v. Kellett, 
102 So. 308, 230 Ala. 510. 

JFlo.—City of Winter n«v(*n v. State 
•X ret. X.iandl», 170 So. 100, 125 
Fla. 892. 


TU. - IN^mle V. lUnoKwell, 173 N.IO. 
750, 342 ni. .323. 

Kan, Kiato ox rel. WeQuenry v, 
IJimrd of ('•ennty flouVra of Mlnttil 
County, 215 «P.iUl o:il, 108 Knu. Vni, 

Mian. imi V, State. 12H So. 8i«. 157 
MI.mi. G4K. 

Nfeb.* iCorjmg Xaris quoted in State 
ex rel, Jc»htt.M(»ri v. t^innumero I'ttb- 
\U\ I»ower niMt., 5 N.W.IM 21)2, 
205, 142 Neb. 111. 

Ohio.'* State ex r«*I. PiivIh v. I*b»pp, 
10 KR2a 580, 58 Ohio App. 321. 

W.Vn,-*^ Slate ex rel, Oeorire v. Lutx, 
46 8.W.2a 245, 131 W.Vn. 120. 

51 C.J. qp 352 note 88. 

08. On,—Morris v. Patera, 46 S.K 
2a 729, 2P3 Oiu 350. 

1U.« -OnM^nlnK ex rel. Howe v. 
Jtarnea, 188 N.R 805, 355 lib DO. 

Nc*b.-*Oor»u 0 Jfiirii quoted la State 
ox rel, Johumm v. Conmian'ni Ptiti- 
llo l*ower Plat, 5 NAV.2tl 202, 205, 
142 Neb. 114. 

51 C.J. p 852 note 69. 

Aiaoadod plea 

in.—-People ex rol, nUka v. Hoard of 
Kdueation of iTixtcm <lomuuiulty 
JlUrh School IMat. No, 117, Ford 
■County, 283 in.App. 878. 

88. Ala.—State ex rel. Chnmberf v. 
Hatoii. 171 So. 370, 238 Ala, 251, 

I. Fla—Stiito ex rel, LandlM v. Sov- 
eroJwm Oaxnip, W. O. W„ 180 So. 33, 
131 Fla. 807. 

51 C.J. p 352 note 72. 

2S0 


Modem to make tniire (bllnlio and 
tMTtaln ec*e fuipra auhrUvlalou a (1) 
of thin Meothoi. 

8. tJa, bedliefter v, tteeMr*, 95 SJ‘J. 
209, 147 (la, VIO. 

Neb, State v. iWirwHuif*, 135 N* VV 
IIKIO, 91 Neb. 311. Aim.t^an, 

18. 

3. III. Pe«ti>le V. Podda, 143 N.K. 
24b 310 HI. 007. 

Attaek on order generally nee mi- 
pen Jf 21. 

a. Mleh, 'Metiomtld V. Aleorta (*oun- 
ty, 51 N.VV. U14, 91 Mieh. 4Mb 

5. Mieh,-' Peopio v. Miller, 15 Mleh, 
354. 

0. S.tb- .State v. Publle PniK Co*. 
170 N.W. lot, 41 S.lb 287. 

7* Colo, I*»*«iplo V, Pabib'Ofi I*nrbrr 
tlentlMt. 275 P. 928. 85 CmU., ,3iib 

8. Mo.”-State on Inf, «f MeKIttrodr 
ex rob Uimdlan v. Witklo t^md 
Co., App., 155 S.VV.2d 432. 

9. Mo.--«t«te on Inf, (»f MrKlttrhk: 
ox reb Ihmaian v. Wllkte Land Co.. 
Hupro. 

10. HL-'-mahoi) V, I'aopta, 05 N.K 
421, 200 lib 33. 

IL llb--*Hl«hop V. Pi‘t»plr, anpra. 

51 C.J, p 354 note 34, 

ia« Mo,—State v. Monarch Trftni>f*m, 
etc., <k)., 25 ».W.8d 60, 323 Mo; 502. 

51 C.J. p 353 note 82. 
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Abandonment or withdrawal A demurrer filed 
may not be withdrawn and a plea presented as mat¬ 
ter of Tight but it may be deemed abandoned 
when It is incorporated m, and made a part of, 
the return or answer and no ruling is demanded 
or made thcrcon.^^ 

Argument and issues The argument of a de¬ 
murrer will not be given a preference on the cal- 
endar,i5 although the office in question is an an¬ 
nual one.i® Where, in the information, the relator 
claims the office, respondent, by demurring to the 
information, puts in issue the relator’s title to the 
office.i'^ On a joinder in demurrer to a plea of 
due incorporation, the only question in issue is 
the legal incorporation of defendant is a ques¬ 
tion of fact cannot be determined on demurrer in 
quo warranto proceedings.^^ 

Construction of pleading on demurrer. A com¬ 
plaint seeking quo warranto is construed against 
the pleader on demurrer.^O Separate counts in an 
information must be considered independently of 
each other when a demurrer is interposed but, 
where an information seeking to oust respondent 
from office and induct the relator into office is 
but a single pleading, all facts averred must be 
read and treated as the statement of the relator’s 
cause of action ^2 All allegations inconsistent with 
constitutional, statutory, or charter provisions re¬ 
lating to the subject matter of the proceeding should 

be disrcgarded.23 


Effect as admission, A demurrer is an admis¬ 
sion of all facts well pleaded but it does not ad¬ 
mit conclusions of law stated in the pleading^® or 
the construction given by the pleader to a complaint 
and order of court in other proceedings 26 Where 
the complaint does not allege that defendant did not 
qualify, as provided by law, before entering on 
the duties of his office, the presumption, on demur¬ 
rer to the complaint, is that he did 27 

b. Disposition and Subsequent Proceedings 

On demurrer to a pleading In quo warranto, It Is to 
be tested by the rules applicable to ordinary civil ac¬ 
tions; and the demurrer should be sustained If the 
pleading is insufficient, and not sustained if the plead¬ 
ing IS sufficient. In a proper case, authority may be 
given to file new or amended pleadings, or final Judg¬ 
ment may be rendered. 

On demurrer to a pleading in quo warranto, it 
is to be tested by the rules applicable to ordinary 
civil actions ;28 and on demurrer to the information 
or a motion bo quash it, the court may proceed to 
determine the law as affecting the rights and pow¬ 
ers of the persons proceeded against.26 A demurrer 
should be sustained if the pleading demurred to is 
insufficient when tested by the demurrer,20 and 
should not be sustained if the pleading is suffi¬ 
cient ;2i but it has been held that a demurrer to 
an information should not be sustained where the 
infoimation presents many interesting questions of 
novelty and importance which may be more satis¬ 
factorily dealt with when proof is adduced .22 


13. NJ—^Bownes v. Moohan, 46 N 
J.Law 180. 

51 C.jr. p 353 note 83 

14. Mo.—^Slate v Armour iPacklngr 
Co., 176 'S.W 382, 266 Mo. 121 

15. Pa —Commonweal til v. Sparks, 
6 Whart 416, 

16. Pa,—Commonwealtli v. Sparks, 
supra 

17- N.J —Browne v Hasten, 100 A, 
867, 90 N.JLaw 423 
Issues on ipleadlngrs generally see 
infra S 42. 

18. Mich,—^Attornov General ▼. Mc¬ 
Arthur, 38 Mich 204, 

19. Ill.—People V Walker Opera 
House Co, 04 HE 169, 249 Ill 106, 

SO. Vt.—State V. Watson, 117 A. 
663, 96 Vt. 181—State v Greene* 
88 A. 616, 87 Vt. 94 
Partlotaar aOlegations oonstrned 
In QUO warranto action attacking 
organization of school district, alle¬ 
gations that taxpayers who were not 
parties to the action had paid illegal¬ 
ly levied taxes under protest would 
he treated as explanatory of claimed 
abuse of corporate power rather than 
as stating a cause of action for pro¬ 
testing ' taxpayers, for purpose of 
demurrer on ground of misjoinder 


of causes of action—Stale ex rel 
McQueary v Board of County Corners 
of Miami County, 216 P2d 631, 168 
Kan, 723 

21. Ill—People V, McDonald, 70 H 
E 646, 208 Ill. 63$. 

22. Ala—State ex rel, Gravltt v. 
Kellett, 162 So. 303, 230 Ala 610 

23. Tex —State v Martin, Civ.App , 
61 S W 2d 816. 

24. Colo,—^Horton v. People ex rel. 
Rudheck, 81 P 2d 893, 302 Colo, 
489—^Harris v People ex rel Gon¬ 
zales, 81 P.2d 383, 102 Colo. 496 

Pla—Caty of Auhumdale v. State ex 
rel. Landis, 184 So 787, 135 msu 
172 

Ga—Copland v, Wohlwender, 30 SE. 
2d 462, 197 Ga. 782. 

Ind—State v. Richey, 172 H.E. 119, 
202 Ind 116. 

Mo —State ex mf, MdCittrlok v. Mur¬ 
phy. 148 S,W.2d 527. 347 Mo, 4S4 
—'State ex rel. MijjHittrick v. Car- 
olene Produqts Co., 144 S.W 2d 163, 
846 Mo,J.049, 

Pa —Commonwealth t. DeLeo, 84 
PaDist & Co 139. 

61 C.J. p 353 note 90. 
trsiprpatloii 

Demurrer to informatlpn admits 

.351 


allegation that defendant usurped 
and unlawfully held and exercised 
ofllce—Tonkin v. Kenworthy, 170 A 
233, 112 H JLaw 274. 

25. N.J,—Tonkin v Kenworthy, su¬ 
pra 

Va—Commonwealth v. Portsmouth 
Gas Co, 112 S.B. 792, 133 Va 480. 

26. Ill—^People V, North Pork Out¬ 
let Drain. Diet. 162 H.E. 184, 331 
Ill. 68. 

27. Ind—State ex rel, Schrage v, 
Boyle, 190 NB 743, 206 Ind 674 

28. Vt—Slayton v Town of Ran¬ 
dolph, 187 A 383, 108 Vt. 288— 
State ex rel Tenney v. WatsOn, 117 
A 663, 06 Vt 181 

29. Fla.—State ex rel Landis v. 
Valz, 167 So 651, 117 Fla 311. 

30. Ill.—'People V. Whitaker, 169 
Ill,App. 287 

H.J,—^Bonynge v. Frank# 98 A 466, 
89 H.XLaw 239,’AnnOa6.1918D 311 
51 C.J. p 863 note 2, , 

31. Mo.—State v. Monarch Trans¬ 
fer, etc., Co., 20 S.W2d 60, 323 

' Mo 662 

61 O.J. p 868 note 8. 

38. Va—Commonwealth v. Bush 
Bluff R, Co, 81 S B 66. 116 Va 48 
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Where, m an oripnal proceeding in the higliCvSt 
court of the state, the judges arc equally divided 
in ojnnion, deinurrers and motions will he over¬ 
ruled or deiiK'd.***'t Where a demurrer to the in- 
fonnatton was file<l iift(‘r answer without leave 
of court, consideration of the demurrer is discre¬ 
tionary with the court.Tn a i>roceeding to test 
the legality of defendant’s organization, a court 
Older declaring dt^fendant a public corporation, as 
shown hy a ccitified copy thereof filed iby defendant, 
should not he considered in ruling on the sufll- 
ciency of the petition as against a demurrer'*^ 
The absence of the attorney general from the par¬ 
ticular hctinng on which the merits of a demurrer 
to the hill were discussed docs not require a dis¬ 
missal of the l)ill.3® In a proper case judgment 
may be granted on the pleaduigs.^'^ 

Voluntary discontinuance or unthdnxxml of rela¬ 
tor, After judgment for respondent on a dmnnnor, 
plaintiff cannot discontinue the suit without the con 
sent of respondent nor can private persons who 
have appeared as relators withdraw from the iiro- 
ceedingas a matter of right. 

PiUitff of ncuo or amended pleadinff. On the sus¬ 
taining of a (hmuirrer to a petition or ccuuplaiut, 
plaiiititT should he allowed t<» ani<‘tul where the de¬ 
murrer relates to anumdable di'fects,'*^^ but leave to 
amend may be refused wIutc platniilTs cas(' can¬ 
not Ive effecttiully ai<led by ainendment.'^^ On the 
overruling of a deimirrer, demurrant may, and 
should, in a proi»er case, be all<»wed time and oppor- 


ttinity to plcnd.'^^ While the relator, hy filing a 
replication to a plea of jiistilicatKiii after a de¬ 
murrer thereto has lieen overruled, admits the 
sulficiency of the plea in law to luir a leeovcMy,^^ 
such admission does not jirevenl him fiom making 
an issue of tact on allegations of the i>le.i. 

Rendition of final judtpneut Judgment may he 
onteied against defentl.ml, on <)\enuling a d(‘tmn- 
rer to the infoiniation, wheie the information is 
sullleient, if uncontioveiled, to entitle plaintilT to 
the relief soughtan<l res-pondent elects to al>i<Ie 
hy the denmiror and lefiises to plead further.**^** 
Where, in such case, the information i.s a. new one 
filed after the voluntaiy dismissal of a prioi one, 
judgment may lie rendered without passing on 
pleas in abatiunent to the ])rior information,’i" 
since the dismissal of that information disposed of 
all pending motions and pleas concerning it.'^^ A1 
.so, judgment of ouster shouhl he given, if a de¬ 
murrer to a plea is sustaineil,**!* any count of tlu' 
in formal ion is good, and n<i plea legally states a 
sufficient aiiswei,!**^ and (l<*fen<Iant d<*elines to plead 
fiulheri^i- and judgment may he rendered for 
plaintiff wluu'e <left‘ndanl’s motion for judgment 
on the pleading.s is denied and he rests on the nm- 
tion.^il 'The fact that the court, after overruling re* 
spondeiiTs demurrer to the complaint, permitted 
him to cross-examine sc^me of the tel.itor’s witnesses 
gave to respiimlent no right to clialhmge the sutfi 
ciency of the evidence to supfiort tlie jndg.tnent, 
where respondent hy his demurrer, on which he 


33, mu.—Stale V. CibUn, 12^1 jfto. 
375, OH mn, H02. 

34, Ain,—UoborlH v. Rtato ex rc'l. 
Halley, 153 He. 432, Ala. 222. 

35, Knn.- -Htnte ex rel, fltrnbfTir v. 
Jlmlnaa<» lUnf. STo. 3 of MelUierHon 
Coimly, 200 P.2a 27K. ICti Kuu. 225. 

30, Tenn—‘Rtatn ex rel, Hrynnt v, 
MtucwoU, 224 H.W.2d 833, 1«0 Tenn. 
187, 

37. Flo.—Slatn rol, lianclin v. 

Town of Hnko XUacid, 164 So. 531, 
121 Fla. 830. 

Wlioro plointiir and dafandant 1)Oth 
saovad for Jndgttiant on pleadisifay 
and tho court entered JudKment on 
the ploadinKH, such JudSTtnenl la Anal. 
—State ex rel. He<?k v, OlcaBon, 83 
K2d 425, 148 Kan. 450, rohen4rlnfir de¬ 
nied 84 X\2d 48, 148 Kan. 458. 

Orant of motion witihout n«otioa 
Motion for Judmnont of ouster 
airalnat municipality notwithstand¬ 
ing answer to Information of quo 
warranto wa« hc»ld properly srrantod, 
although inunlelpallty waa not no- 
tilled of court'H purpose to consider 
motion, where nnswor muroly domed 


[ that ipnMKaHre of not cri'iitlmt munU’i- 
pallly rf'HuIlod fn»i»unlawful Hrlnuiu* 
wUemiH Inf«»rination wnn Miniolorit 
to attaok coiuUltutionallty of lu-t na 
wall as to rnlno bome of unlawful 
sohotno.- Stnio ex rel. launllM v. 
Town of Lake iPliioltl, 154 Ho. 531, 
121 Fla, 833. 

33, Simmon wealth r, O'J Con¬ 

nell, itrlAhtly 111. 

39, Tex. -•MttthewM v. State, 18 H.W. 
7 It, 82 Tex. 577. 

4i3. <Ja.—Avery v. Hower, 152 S.M. 
239, 170 (la, 202. 

41. Vi--StaU V. Wataon, 117 A. 653, 
96 Vt. 131. 

43, Pa.—Commonwealth v. Morleka, 
42 ra.Plttt. d: Co. X59, 33 Hun.UIt. 
67. 80 rittsb.X^oflr.J. 414. 

61 C.J. p 854 note 10. 

BedtOvemeht to luuiwer forthwith 
Ileftmdant In quo warranto may 
bo required to answer forthwith aft¬ 
er motion for dismissal for want of 
Jurisdiction and demurrer to com¬ 
plaint or Information have boon over¬ 
ruled.--'Stato ex rel, Sathro v. Uob- 
ortH, 25D Nr.W. 918, 67 WT.D, 92, 108 
A.L.11. 37. 


43, Til.- IVitple V. Knrr, 91 N.H, 485. 
244 III. avi. 

44, III,- •IVupli^ V. Knrr, m»t>ra. 

45, Fla.' Stilto V. nerneloii, 2 4, 

23 Fla. 287. 

l*a,' iVuiummweiUth v. Ui*U*o, 21 l*a. 
IMnt. ^ <N*. 139. 

Abaitunent or diMtni;>Mal uf iu’o.'immI* 
lUK Keiieraliy i!«u» eupra S 211. 
Judgment geniT.itly tufni SI 48 ■ 
5(1. 

40* Til.—People v. luidd*«, t4t* .V.M. 
241, 310 III. 507. 

47. in,-*-F«*ople V. thuldn, fuipra. 

48; 111.- r**oplo V. I>oddn, supra. 

49. leifi.- Htnto v, Herndon, 2 Ho, 4. 
23 Fla, 287. 

50. N'.jr.—alrey v. Newark 1‘lnnk 
Hoad Co„ 48 A. 557, 66 K.J.Haw 
603, 

61 iXJ.pm note 19 (ah 

81. lU.—-maco V, people, 83 Ill.App. 
84. 

58. Kan.—Thompstai v. I^ownea, 2Id 
P. 824, 114 Kan. 295* 
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elected to stand, had admitted the truth of the well 
pleaded portions of the complaint.53 

A complaint or petition may be dismissed, on sus¬ 
taining a demurrer thereto, where certain phases 
of the case are clearly beyond the reach of amend¬ 
ment and it would serve no good purpose to delay 
the final determination of the case,®^ but it should 
not be dismissed where the grounds of the demurrer 
relate to amendable defects, ^5 and the sustaining of 
a demurrer to averments of the relator’s right does 
not affect the judgment which ought to be rendered 
if the information sufficiently shows a usurpation 
by defendant.5® Where a demurrer to the re¬ 
plication by which the relator sought to show some 
disqualification or forfeiture of office was sustained, 
the relator has no burden to carry by the status of 
the pleadings, and may suffer dismissal without of¬ 
fering proof, and secure a review of the ruling on 
the demurrer.57 Final judgment is properly ren¬ 
dered for defendant, on the overruling of a de¬ 
murrer to a plea, where plaintiff elects to stand by 
the demurrer^S or does not ask leave to traverse 
the plea or amend the information and the peti¬ 
tion may be dismissed on the overruling of a demur¬ 
rer to the answer, where the petition affirmatively 
shows that the relator refused to appear at .a hear¬ 
ing on charges on which he was removed from the 
office m question.®® 

Construction of order An order overruling a 
demurrer to the petition and finding for plaintiff, 
in a case involving an office and in which plaintiff 
has moved for judgment on the pleadings, is an ad¬ 


judication that all matters well pleaded in defend¬ 
ant’s response, if true, do not show title to the of- 
fice.®^ Where the case has been heard not only on 
motions to quash, dismiss, and abate, but also on 
a stipulation showing that the organization pro¬ 
ceedings in question are within the terms of a cur¬ 
ative statute, an order that the information be 
quashed is a disposition of the cause on the mer- 
its,®2 rather than an abatement of the suit ®® A 
ruling on a motion attacking the petition, not ex¬ 
cepted to, becomes the law of the case as respects 
allegations in the answer which were repetitious 
of the allegations in the motion.®^ 

§ 41. - Amended and Supplemental 

Pleadings 

As in ordinary civil actions generally, pleadings in a 
quo warranto proceeding are subject to amendment, both 
as to form and substance. 

Pleadings in a quo warranto action or proceed¬ 
ing are subject to amendment, as in ordinary civil 
actions,®® and are within the application of stat¬ 
utes relating to amendments m civil suits general¬ 
ly.®® It is largely within the discretion of the trial 
court as to whether a particular amendment will 
be permitted.®'^ Amendments may be as to form,®® 
or as to substance;®® but it is not permissible to set 
up, in an amendment, grounds essentially differ¬ 
ent from those alleged in the original informa¬ 
tion;'^® and leave to amend plaintiff’s pleading 
will not be granted where justice docs not require 
where the time limited by statute for the in¬ 
stitution of the proceeding has expired,*^2 where 


53. Colo.—Norton v People ex rel 
Rudbeck, 81 P.2d 303, 102 Colo 
489 

54. Vt—Stato V. Watson, 117 A 
603, OC Vt 131. 

66. Oa—^Avory v. Bower, 162 -SB 
239, 170 Oa 202. 

55. Ala.—State v. (Price, 50 Ala 5C8 

67. Ala,—State ex rel Chambers v, 
Bates, 171 So. 370, 233 Ala, 251. 

58. Ill — People V. Weinberg, 168 N 
B 407, 327 Ill. 168 

51 C jr. ip 364 note 26. 

69. Ill.—People V. Canty, 66 Ill. 33. 

60. Ohio—State v. Eschliman, 164 
N.B 810, 116 Ohio St. 609. 

61. Oa.—Ledbetter v. Beeso, 95 S.B. 
209, 147 Oa. 710.. 

62. 111.—People v. Roberts, 120 N. 
B 499, 284 Ill. 619 

63. Ill.—People V. Roberts, supra. 

64. Iowa—State ex rel. Wadsworth 
V. Board of aup're of Linn County, 
6 N-W.2d 877, 282 Iowa 1092. 


65. Ala —Baxter v. State ex rel. 
Metcalf, 9 So 2d 119, 243 Ala 120 

Pa—Commonwealth v. (Peoples, Com 
PI, 30 Del Co 80. 

51 C.J p 361 note 47 

66. Ala—West Rnd v. State, 86 So 
423, 138 Ala 296 

61 CJ. p 362 note 48. 

67. Mich.—^Hawkins v. Voisine, 278 
NW. 811, 284 Mich 181. 

68. Ind —Smith v State ex rel. 
Canary, 188 NB. 576, 206 Ind. 188. 

Pa—Commonwealth v United Re¬ 
publican Club of Ridley Tp., Com. 
PI, 32 Lei Co. 645. 

61 C J P 852 note 49 

69. Pa—Commonwealth v. Peoples, 
40 Pa List. 4b Co 689, 30 Lel.Co. 
210 

61 C.J. p 352 note 60. 

70. Tex—^Lavis v. State, 12 S.W. 
967, 76 Tex 420—^Hunnlcutt v. 
State, 12 SW. 106, 76 Tex, 238. 
After decision on merits it was 

proper to deny relator's application 
to amend or supplement Information 

253 


and to have reargument on new le¬ 
gal issue thereby presented, where 
the matter by which it was proposed 
to present a now legal situation was 
available to relator when he caused 
hia original pleading to be filed — 
Conklin v. Ronnie, 19 A 2d 625, 126 
NJLaw 434 
Xnoonsistenoy 

Where an information in quo war¬ 
ranto against a municipal corpora¬ 
tion was inconsistent with itself in 
admitting the existence of the cor¬ 
poration, It was not harmful error to 
refuse to permit it to be amended 
by adding the words "never having 
been lawfully and legally incorpo¬ 
rated" after the corporate name — 
People ex rel. Webber v City of 
Sprm^r Valley, 21 NEJ. 843, 129 III. 
169. 

71. N.H—^Attorney General v. Gates, 

116 A. 443) 80 N.H. 280. 

61 0.J p 362 note 52. 

7a. Midb-^Touells v. Morrish, 187 

N.W. 250. 218 Mich. 194. 

LlDlltation of time for institution of 
' proceeding see supra S 22. 
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the orij^itinl controversy has »bccomc moot,'^s or 
where, at the time of the ai)phcnlion foi leave to 
nineinl, lliere exist leasons which would induce tlio 
coiuL to lefuse leave to file an iiifonuation,'^^ An 
amended answer is properly iejected where some of 
the allef^alions are in diiect conflict with the alle- 
(gallons of the oiij»inal plea or answer and other al- 
lej;atn>ns w(‘rc simply a repetition and enlargement 
of the former alleji;alions set forth :n the orijj;inal 
answer;'^® and an amended information amount- 
to an elTort to obtain a further rehearing on a 
question already adjitclicalcd will not be perniitlcd 
to 'be filod.'^^ Where the information challenges 
the legal organization of a district, a question as to 
the power of coinmissioiUTs of the district to make 
a particular agreement cannot he raised by a sup¬ 
plemental information An original information 
is not abandoned by filing an amended or supple¬ 
mental iufonnation ^mr arc the allegations of 
fact in an original petition superseded by an amend¬ 
ment consisting simply of conclusions based on 
the original pclitiou.'^^^ 

MaHcrs of defevse arising after defendant Im 
anstuemi may 1 k' set up in a supplenu'iital answer, 


or by plea puis darrein coiillimanec 
§ 42. - Issues, Proof, and Variance 

The Issues In a quo wairanto procceclinn are con¬ 
fined to such as are propeily macio by the plentfinq*!; 
and, when properly travt*rfcecl or put In allroa- 

tiono of fact m a pleading must ho sauitainrd by r>'cof, 
although a variance botwean the phMdincp; and proof as 
to an immaterial matter is not fatal. 

The issues in a quo wariaiilo netion or proreetl- 
mg are simple/- they an* eonllm^l to siieh as are 
])roperly made hy the pleatliiu’s/'* aiul, uliere tlie 
remedy is statutory, they must of n<*eessity be so 
limited as to come wilbm the aulboiily granted by 
the legislature/* and also so as to come within the 
authority of the eouit, wIuut rceourse is had to 
the original jurisdiction of an apjiellate eouit. 
Tn a quo warranto action or jiroei'etling to test the 
title to an oftiee, the only issue is title to the of¬ 
fice,and, at common law, the only issue is re- 
spondmit’s title to the olhce.^^ 

I\fattets to be proved; admissions. When i>rop- 
crly traversed or put in issue, alIeg;ations of fact iu 
a pl<‘a or other pleading must h<* sustaiiUHl by 
priH)f/8 Ju both the eommon law writ of <[tio war- 


73- Okb* Saurord v. Markham, 22t 
P. 30, 00 Okl. in«. 

74- N.J.—•Van Hltier v, ranama, 40 
K.J.r.aw 123, 20 Am.U, 210. 

(Iraut or rofusal of loave to nio In¬ 
formation H<*o supra {i 21, 

75- Va.--lTammer v, CtuninouweaUh 
ox rel* Hoover, 1U3 RM. 400, 100 
Va. mu 

76- in a.—State ex rel. Adams v. 
Hoe, 171 Ho. 333, 120 Fla. 300, 100 
A.Ult. 319. 

77. IU,—l^oople V, naldrldffc, lOS 
N.TO. iO, 207 in. 190. 

78. Tex,—iruniilcutt v. Htato, 13 S, 
W. 100, 75 Tax. 233. 

79. lowiu—Htato V. Nlehols, 41 N. 
VV. 4, 78 Iowa 747. 

80. tT.H.—tr. R, V, Avory, O.Cl.Oa1., 
24 ^.01111.^0.14,481, Deady 204, 

81. tr.S.— XJ. R, V. Avery, aupra, 

88. Ill,—^l^eoplo V, zecys. 141 N.W, 
722, 310 III. 103. 

H<>opo of in<(ulry aeo Infra $ 45, 

83- Mo.-Htate ex Inf. MoKlttrlek 
ex rel, 01 ty of ('•ampbeU v. Arkau- 
him-MiMNoiirl 1 * 0 wer Co,, 03 8.W. 
2d ««7. 330 Mo 16. 

K.J,*-Valden v, llaumann, 34 A,2d 
746. 131 N.J.Haw 43. 

61 CJ, P 364 note 37. 

iMHues on demurrer »ee supra | 40 
a (2). 

la«a*8 formed ky haowot imd reply 

in,— rooplo ex rel. Hay v Lewis- 
town Community HIkH Hchool 
Dlst. No. 341, 67 K.10.2d 480, 388 


til, 78 People v, Htrohm, 121 N.W. 
223, 286 in. fiHO. 

Issues Joined on information, on- 
sweri and reply 

Mil.' Htale cm Inf. of MeKIttrlelc v, 
WUey, 160 H.W.2d 077, 340 Mo. 230, 

Issues made t)y information and an,, 
surer 

Niqi. -Htalo nx rel. Jolinaea v, Con- 
Hervatlve Ravlrura Sr. l^aan Aas’n, 
U K.\V,3d 89, 14.3 Neb. 806. 

Time of raising issue 
Hewpondont cuiuld not roly on 
propotdtlun whteh wan nc^t rataed In 
anawer and return, slneo queation 
was not rained at Unit tinio tt wuh 
PTi><‘t‘duralIy ponjilhle. Hlate ex Inf. 
MeKIlIrlelc ex rel. (MIy of t'nllfornla 
V. Mlnnourt I It III lies Co,. 96 H.\V.2d 
007. 339 Mo, 386, 106 A.L.U. UCO. 
84. Ohio,*- Hiata V. Columbua, eto., 
Wlfielrlo Co., 136 N.tiJ. 207, 104 <lhIo 
Ht. 120. 

ISeotions of statute beld not to oon- 
Aiot 

4*o<*tlon of Quo Warranto Art deal¬ 
ing with manner In whl<*h hwuea 
should be made up was held not In 
ixmdlet with prec'eding neetlons of 
statute.—T*eople, by Keener v. Unit¬ 
ed Medleal Borvlee, 200 N.M. 167, 
362 til 442, 103 A.L.U. 1220, 

88- Ohio.—-State V. Columbus, etc., 
iOloctrlc Co., 136 K.lfl. 29T, 104 Ohio 
St 120. 

86- Ca,—Morris v, Peters, 46 BA 
2d 729» 203 Oo. 860. 

Ohio.—State v, Schneider, 134 K,R. 
443, 103 Ohio St 402- 
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itights under oontract of employ* 
moni 

Cne Ii.ivimr eontrmd t** be eorpo- 
rntimCij n<*nerat nmungt^r for a perl- 
iid of yeani ennnet have rlahtfi un¬ 
iter <*<mtrai*t determined tn quo war¬ 
ranto to determine bta Hshi to 
pre»ild**ney.' Htata v, llenrn, 217 N, 
VV. 736, ion Win. 73. 

87# Md • irummobihlme v. Ulrai'h, 
79 A. 38, 114 Mil. :I9. 

Heope and extent t»f relief jiee Infra 
If 49. 

88. Fla. City of Ceriil iJablfsM v, 
Hlati' ex rel. tllblai, 6 Hu.M l‘U, 
148 Pla. 671, fnltuwed In 6 ,So.2rl 
244, 1 18 Fla. 679. 

Inwn.'-Ht.ite ex rel, Malay v. civio 
Aetlon <N»mitdlte«\ 28 N.W,2d 467, 
238 Viwa 861. 

K*r,--<V>Utm V, Kreutxlmier, 186 A. 
18, UO N.J.Haw 466, nihrmed 191 
A. 878, 118 N.J.Haw 183. 

61 CJ. p 366 note 42. 

Ovimittnl liabUity 

In quo warranto proee»'i||ng to 
ount or punhih ntoek fin* iirmranee 
eonumtdet), on ground that agf*nt of 
eompatilen, tn ortler to aeUb\ litlna- 
(ton ana Inst eoinpattles, bribed su¬ 
perintendent of Inauranoe, It waa not 
rsqutrad to be sh(»wn that romim- 
nlits allegedly partlrlpated In brltmry 
HO os to have Ineurriiid erlrnliml lia¬ 
bility for agenCs a<*ts,—state on 
Inf, of Taybir v. Amerimn Inn, Co., 
200 8.W,3d t, 855 Mo, 1063# 
BisquoUftoatlou of oftos holder 
One apparently eleetod to enmnty 
Qltlee has prima fault right th<«rrto. 
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§ 42 


ranto and information in the nature of quo war¬ 
ranto the ordinary rules of pleading- are reversed, 
and the state is bound to show nothing's Thus, 
plaintiff is not required to allege or prove any 
fact,and no issues of fact are tendered by the 
complaint,®! but the burden is on defendant,®2 de¬ 
fendant, not plaintiff, must tender the issues on 
which the rights claimed by him are to be litigat¬ 
ed,®® and such facts as he alleges may be rebutted.®^ 
It has been held, however, that in proceedings to 
forfeit a corporate charter, the burden rests on 
the state to plead and prove that the corporation 
has forfeited its charter by violating its terms,®^ 
and that, when the state institutes proceedings to 
oust respondent from a profession, the state must, 
in the first instance, offer evidence to sustain the 
material averments of the complaint, and, failing 
to meet this burden, respondent is entitled to be 
discharged;®® and it has also been held that in a 
proceeding by a private individual to oust respond¬ 
ent from a public office, the burden rests on the re¬ 
lator to allege and prove that he is entitled to the 
office under the law,®^ and that respondent un¬ 
lawfully holds and exercises it,®® although, when 


the sovereign, the state, or its proper officer, brings 
an action alleging that one is wrongfully usurp¬ 
ing an office which belongs to another, the common- 
law rule places the burden on respondent to show 
his title to the office.®® The fact that a single in¬ 
formation was filed against two claimants to an 
office does not change the rule that the issues are 
still between the relator and the respective respond¬ 
ents,! and each is called on to show his own title 
to the office.^ In proceedings to have it adjudged 
that proceedings to incorporate a city were illegal 
and void, and to oust the city from the exercise of 
the municipal franchise, the question whether the 
territory was incorporated or unincorporated is not 
within the issues, and the only issue is whether the 
city was usurping the municipal franchise at the 
time of the action ® 

While effect will be given admissions in a plead¬ 
ing,^ including admissions arising from the fail¬ 
ure of one party to deny or traverse material and 
relevant facts alleged by the opposite party,^ and 
matters admitted or agreed on need not be proved,® 
nevertheless an admission in the answer that the 
relator accepted the office in question and entered 


and cannot be ousted by proceedings 
in nature of quo warranto without 
proof of dibQuaimcations specifically 
mentioned by law —Chandler v 
Barefleld, 1C9 SE 347, 177 Ga. 103. 

89. Cal.—^People ex rcl Smith v 
City of Son Jose, App., 222 P,2d 
947—^People ex rel. Paganini v. 
Town of Corto Madera, 218 P2d 
810, 97 Cal.App2d 726 

90. Ill.—^People ex rel Kay v. Lew- 
islown Community Hlffh School 
Dlst., 67 N.B2d 486, 388 III 78 

91. Ill —^People ex rel. Kay v. Lew- 
isiown Community High School 
Dlst., supra. 

92. Ala.—State ex rel. Chambers v. 
Bates, 171 So. 370, 238 Ala 251 

m.—‘People ex rel. Ray v. Lewis- 
town Community High School 
Diet, 67 N'.E2d 486. 888 Ill. 78. 
De Jure ofOLoe and lawful holding 
When one Is called on in quo war¬ 
ranto proceedings to show by what 
right he exercises, or assumes to ex¬ 
ercise, the function of a public of¬ 
fice, he must show that there Is a 
de Jure olllce as woU as a lawful 
holding thereof by him,—^Miller v. 
State ex rel. Peelc. 29 So 2d 411, 249 
Ala. 14, 172 A.L.R 1366—Hale v 
State ex rel. Algee, 186 So. 163, 237 
Ala. 191. 

93. Ill—^People ex rel, v, Lew- 
Istown Community High School 
Pist., 67 3Sr.®,2d 436* 388 Ill. 78. 

94. m.—^People ex’ r4I. Ray v. Lew- 
istown Community High ScfiOoJ 
Dist , supra. * 


95. Tex —Texas Mut Life Ins 
Ass’n V Slate, ComApp, 68 S.W 
2d 37. 

98. Ala.—^Ferguson v. State ex rel 
Bailey, 172 So. 360, 27 Ala.App. 
337. 

97. Ohio —State ex rel. Bolslnger v. 
Ondge, 16 NE.2d 840, 58 Ohio 
App. 491, aOlrmed 16 HE 2d 334, 
134 Ohio St 206 

Wash,—State v. Superior Couit for 
King County, 9 P.2d 1087, 167 
Wash. 666, 

98- Ohio —State ex rel. Bolsinger 
V. Ondge, 16 NB2d 8-40, 68 Ohio 
App 491, aUlrmed 16 N.E 2d 334. 
134 Ohio St 206. 

99. Wash.—State y, Superior Court 
for King County, 9 P.2d 1087, 107 
Wash. 666. 

1, Mo—State on Inf of McKlttrfck 
V Wiley, 160 SW,2d 677, 349 Mo. 
239 

Issues made by pleadings 

(1) Ip QUO warranto pioceeding by 
attorney general to determine which 
of two respondents was prosecuting 
attorney of county where Informa¬ 
tion alleged that one respondeht was 
duly Qualified proseput^g fittorney 
of such epunty and entitled to'hold 
such omce until duly Qualified suc¬ 
cessor was elected and qualified and 
such respondent's answ^ and return 
alleged sainel facts hnd that no duly 
Qualified successor Was elected' and 
Qualified as such officer, it Was only 
necessary for such respbndent ' to 
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show such facts—State on Inf of 
McKittrick V, Wiley, supra. 

(2) Plea in one respondents an¬ 
swer as to other respondents dis- 
Qualiification raised no proper issue 
for courts consideration as between 
relator and such pleader, since facts 
pleaded with respect to other re¬ 
spondent did not tend to show any 
right in pleader with respect to such 
office.—State on Inf. of McKJttriek 
y. Wiley, supra. 

(3) Charges made against the in¬ 
cumbent in claimants answer could 
not broaden the issues between the 
attorney general and claimant, and 
incumbent could not be required to 
prove as against the attorney general 
the facts preylously conceded by 
him—State on Inf of McKittrick y. 
Wiley, supra, 

2. Mo.—State on Inf. of McKittrick 
V. Wiley, supra. 

3. Cal—^Bray v Payne, 202 P 478, 
210 Oal. 466 

4. Mich—Hawkins v. Toisine, 278 
H.W. 811, 284 Mich. 181. 

H.J.—^Haines v. Appleton, 9 A 2d 
778. 123 HJLaw 492. 

OhionState y. Sherman, 22 Ohio 
St . 

61 C.J ’p 366 note 48 
6- Ca4.f--JPeople ex rel. Smith v. 
City of San Jose, App., 222 P.2d 
947, 

61' C.J p 355 note 44. 

6. Ill—^People V. City of Chicago, 
■ it2 N® '419,'S'49 Ill! 804. 
p S6S not»'46.' 
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on a discliarfi^c of the duties thcrc^of is not an ad¬ 
mission that he took an oath of oflice,'^ and a matter 
alh'j'txl in the information cannot he taken as ad¬ 
mitted where it is sul)stanliiilly traversed hy plea.^ 

Adjiihsilnlity of vtkIokc under plcadnifis, Kvi- 
<lence which is not objectloiiahlo on {»<‘neial j»n)imds 
is adtnissihle where it In'ars on the issn<‘s made by 
the pleadinf»s.^ Conveisely, the evidence a<Iinitt(*d 
must ordinarily be confined to that which liears on 
the issues made hy the j)leadinf*s,'^o properly con- 
Htru<‘d.i'^ h'ach count of the. complaint must stand 
alone, and the determination of the admissibility 
of evidence under any count depends on tin* issues 
raisetl 1)etw(*en the parties as to that count.**2 If 
leave of court to institute the proceedinir is e.ssen- 
tial, it may ho sufllciently shown by proceethnjifs of 
record without an alU‘jj:ation thereof in the infor- 
tmition ;^2 the unconstitutionality of the stat¬ 
ute creating* the ofiice in question may he sliovvn un¬ 
der a CDinplainl which merely allegfes that deftuidnnt 
unlawfully intrmlcs into and usurps the ofiice.^^ 

Varitwee helw('cn the pleadingfs and proof as to 
an immaterial matter is not fatal.* 


§ 43. Evidence 

a Jn general 

b riesumplions and hnrden of pioof 
a. In General 

The flenera! rules of ovicloncc qovcrninq civil ac- 
tions have been applied In quo wari.inlo r)rocio<linnii 
with respect to the admissibility and the wcirjht and 
sufficiency of evidence. 

fn some lunsdictions, w1u‘rcin the writ of quo 
warranto has been aholislieil by ctxh* jirovision and 
a civil action has betui snbstilnled thcrefoi, as dis¬ 
cussed supra § ihe action is to be tried by apply¬ 
ing the same rules of (‘vidmicc that apply in other 
civil actions.*** In a inaiorily of juristlictions, how¬ 
ever, while the general nil(‘s of eviilcnce obtaining 
m civil actions are applietl in d(‘tertuining the ad¬ 
missibility, and the weip.ht and snnicieiicy of evi¬ 
dence, a dilferent rule prevails in determining the 
burden of proof, as considered infra subdivision b 
of this section. 

eldmissthUity. The ruh‘S governing (he adniissi 
bilily of evidence in civil actions generally are ap¬ 
plicable in qiKv warranto proceedings**^ to test rigid 
or title to oflice,'*^ to delennine eorpirrate exist- 


V. will. HUxio V. Dnrhy, lOO H.W. 
0!H. 170 Wl«, M7. 

8. <\ilO'- People V. Ueicl, 17 P. 002, 
11 <\ilo. m, 

8. TU.* People ok rel, liny v. T,i‘wlf»- 
town <t<»ninninlty lUr.Ii Sehool 
57 N’.W.aa '180, Mi MI. V«, 
Mo,- Htiite V. SulUviWi, 8 H.W.SU (Utt. 
320 Mo. 3(12. 

Or,—State ex ret. Urown v. Union 
lUah Sehool TUnt, No, 7 <*f Viirnhlll 
County, 00 IMUl 202. Ifll or. 410, 

Bi ajT. p nnn note .pi. 
iVdmiHHnilllty of ovI«l**nee irenerally 
nee infra fi 43. 

10# Mo.-‘State v, TlefTerrmn, i-13 8. 

W, 1»0, 243 Mo. 443. 

Bl P.J. V BOB note BO. 

Wlxo ttmploytd coaaMl 

In quo warranto at‘tlon, queotlon 
who «»mployetl eouniiht for ntiile wan 
held hiunaterlal where ifood faith 
was not In Innuft.'^-State v, Sehool 
Pint. No. 118, Mo.App,. 48 S.W.2d 
135, 

11. Ala.—McMillan v. State, 110 So, 
052, 218 Ala. 602. 

la. 111.- -Peoplo ox roL Xtay v. I^aw- 
infown f^unmunlty lIlKh School 
Pint., 57 N.H.2d 486, 388 Xll. 78, 

13. N,a—OU«M V. Itardic, 33 N.C. 
42, 

Net^ennity of leave of court soe «u- 
pra § 20. 

14. Or.^Stato v. StovonKi, 44 P, 808, 
20 Or. 464. 

WL Tex,—State v. J'<>rtinl>erry, Civ. 
App,» 276 6.W. 466, roveruod on 


other groumln, i^iin.App., 28,3 S.W. 
14 C, 

Vorlaaco held hnmaierial 

Slate ex rel Sehmiek v. Ttar- 
rell, 184 A. 371), 121 Comu 337. 

51 VJ, p aon note 55 |al. 

10. 'Kan. Slitle v. Hiirper. 146 P. 
IPUi, 94 Kan. 478, Aim.Pan.lOlYU 
4(14. 

17. Ala. Pniner v. State, 113 So. 
2811, 2Ml Ain. 426. 

51 CJ, V 356 note 83, 

Adinlanlhlllly of evhlenee iia affeeleil 
hy pleadlnr,a nee aupra fi 42. 

18. <Ja.- ‘Kelly v, ilorton, 172 S.IO. 
4, 178 0<i. 137. 

BIcolofiTure of seoret vote 

(I) In quo warranto proeeedinff to 
try title to otllee, voter ran waive 
hlfj rhrht to Imilot aeeretly and dUi- 
eloMe on wttneaii ntnml how, or for 
whom, ho vided, Kx parte Henry, 
126 H,W.2d 1, 133 Ti^x. B7B, foUtiwed 
In Kx parte CVltrlen, l?6 M.W’.2d 3. 
132 Tex. B70, Wx pnrie MeAfee. 120 
H.W,3<1 3, 132 Tex. 576, ami Mx parte 
Klneaid, 135 a\-V.9d 8, 132 Tex, B80. 

<3) 'Whore, however, voter rofunea 
to dlvulKO for whom he roKintered 
hl» vote on voting maahlno, xueh r«- 
fuaal In no ovideneo ono way or the 
! other.-—Wood V, State ox rol. Loe, 
120 aw,2d 4. 133 Tax. 110, 121 A.3U 
U. 931. 

Xdenfity of dooumente 

With ronpoct to payment of taxon, 
afToctinnr oUslblUty for omen, wit- 
iiennen, roforrlng to land annonnment 
roll a» land roll nutHoiontly identldod 
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it HO nn to render It rulml'inlhle, * 
.stale ex ret. Mllehell v. MePunald, 
ltf» Se. noH, 164 Mhia. 4115, K« A.I 1 .U, 
290, 

3Svidenoe held admianlhU 

(1) Pvldenee nhowinn pavtnent hy 
elnimnnt of har enrollment feea »un'- 
eemdvely in varhap< eomiPeM, in tie- 
termlnUUT whero the eiaimmt remtl- 
ed durlna the year immMltatily pre- 
eedliiK the elc‘<dlonj and e\i«lenet* of 
huamrien t»» (he etaltaant **f netni>*it 
etanml.**ahtn In tuainty. HSiali* on Inf. 
of MeKItlriek v. Wiley, 160 S.VV,2d 
677, 349 Mo, 339. 

(2) Kvtdenee that certain persona 
pleaded KUHty to UidtelmMiita, na 
ahowlHK exi.Mtrnee of law xlelatlona, 
In prf»e,‘i‘dinK to mnit law enfma-M- 
inent odieern for fnihire («» iierfm'ia 
their dutien. ■ .State, on Inf. of Me- 
Kittriek, v, WSIUanm, H4 H.W.Jld 98. 
346 Mo. 1003 Slate on Inf. ut Me- 
Kittriek V. Oraven, 144 S.\V.2d 01, 
346 Mo. 990. 

(3) Pvidenen of eonditlonn of 
wldenprend law violation exiatinx 
durinx proaeeutlriK nttornny^H prior 
termn arid until heginititiK of attor- 
ney^H prenont term, in eonneetton 
with aimltar evideiieo referring to 
oonditt(m.*i oxhiting <lurinp, attorney*ii 
preHont term, to enUhlinh the fur^ 
ther oontinuAnco of Hueh eomiitionti* 
—Htata on Inf, of MeKitiriek v. 
OravoM, 144 8.W.2a 31, 346 Mo. ODO. 

<4) Ncwxpapor ortlelen concern¬ 
ing lawleKH eonditioriH in e<iunty,— 
Stato, on X«r of MeKlttriek, v. Wil¬ 
liam*, 144 a,W,3d 08, 346 Mo. 1003 
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ence and the right or propriety of exercising cer¬ 
tain powers or franchises,^^ or to exclude a per¬ 
son from practicing a profession without a license 
or certificate 20 Evidence which is not properly 
excepted to will be treated as properly in the case 21 


Weighi c/nd sufficiency. In most jurisdictions, 
the rules governing the weight and sufficiency of 
evidence in civil actions generally, discussed in Evi¬ 
dence §§ 1016-10S0, have been applied in quo war¬ 
ranto proceedings^^ to test right or title to office, 22 


—state on Inf of McKittrick v 
Graves, 144 SW2d 91, 346 Mo 990 

(5) Other evidence held admissi¬ 
ble see 51 C X p 356 note 83 £&•] 
Xlvidence held inadmissible 

(1) Evidence concerning: the inten¬ 
tion of claimant to acquire residence 
in county.—State on Inf of McKit¬ 
trick V Wiley, 160 S.W.2d 677, 349 
Mo 239. 

<2) Evidence with resipect to de¬ 
fendant's plea of guilty to indict¬ 
ment for perjury, in federal court, 
on ibsue of defendant's qualification 
to hold county office—State ex rel 
Mitchell V McDonald, 145 So 608, 
161 Miss. 40'5, 86 ALR. 290 

(3) A judgment of ouster In a 
prior action as against one not a 
paity to the action and who does 
not take office from, or in any way 
hold under, the defeated party.— 
People V Murray, 73 NT. 535 

(4) In quo warranto against of¬ 
ficers of consolidated school district 
to which county superintendent was 
not party, evidence that in investi¬ 
gating boundaiies of proposed dis- 
tri<‘t the superintendent made false 
statements as to probable cost of 
the district —State ex rel School 
Dists. Nos 52 and 53, Cass County, 
V. Wnght, 194 SW 35, 270 Mo 370 

(6) Mayor’s statement stipulated 
Into the record, that mayor had al¬ 
ways concurred in removal of re¬ 
spondent by city comptroller.—Com¬ 
monwealth ex rel. Reinhardt v. Raja- 
dnll, 51 A 2d 751, 356 Pa 302 

(G) Resolution of county board of 
commissioners of roads and reve¬ 
nues, ponding litigation, wherein 
board attempted to ratify respond¬ 
ent's payment of tax to commission¬ 
er as payment to board, since board 
could not thus remove respondent's 
disqualification, and resolution was 
not relevant as corroborating re¬ 
spondent's contention that he paid 
tax by paying it to commissioner — 
Tavlor v. Aultman, 170 S E 366, 177 
Oa 534. 

(7) County auditor's testimony as 
to how much of township funds he 
paid to one appointed township trus¬ 
tee by him.—State v. Richey, 172 N 
B 119, 202 Ind 116. 

(«) Other evidence held inadmis¬ 
sible see 51 €J. p 856 note 83 Lb] 

19. Bvidetioe held odmisslblo 

(1) Evidence that operations of 
corporation resulted in profits to its 
members by furnishing seu'vices for 
which state charged more, on ques¬ 
tion whether it ^as hospital asso- 
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I ciation within statute authorizing 
! employers to contract with such as¬ 
sociations for care of injured work¬ 
men—State ex rel Troy v Lumber¬ 
men's Clinic, 68 P2d 812, 186 Wash 
384. 

(2) Testimony as to where wit¬ 
nesses transacted business and at¬ 
tended church and fact that some 
children living within district's ter¬ 
ritory attended school outside dis¬ 
trict, on question whether territory 
described in petition to organize dis¬ 
trict was single compact and con¬ 
tiguous community for educational 
purposes—^People ex rel Snowden v 
Hurst, 81 NB2d 491, 401 Ill. 168 

(3) Other evidence held admissi¬ 
ble see 51 C.J p 356 note 83 [a]. 
Evidence held inadmissible 

Cal—^People ex rel Strong v City 
of Whittier, 24 P 2d 219, 133 Cal 
App 316 

N J —Wilson V Morris R Co , 168 
A 748, 11 NJMisc 787 
51 CJ p 356 note 83 [b]. 

20. Advertising 

In quo warranto proceeding 
against unlicensed chiropractor, 
overruling respondent's objections to 
the state's evidence with respect to 
public talks over radio and news¬ 
paper advertisements concerning na¬ 
ture of chironractic and that re¬ 
spondent was engaged in business of 
a chiropractor was not error, where 
It was shown that respondent was 
responsible for the advertising — 
Owen v State cx rel. Bailes, 200 So 
412, 240 Ala. 582. 

21. Vt—State v. Zanleom, 122 A. 
496, 97 Vt 212 

Ezooptions not briefed 

In original quo warranto proceed¬ 
ings in the supreme court, in which 
no exceptions to the admission of 
evidence are briefed, all of the evi¬ 
dence before the court is to be treat¬ 
ed as propel ly in the case—State v 
Zanleom, supra 

22. Ala-—Owen v State ex rel 
Bailes, 200 So 412, 240 Ala. 682 

61 CJ p 367 note 85. 

23. Ill -—People ex rel Aken v. Puf¬ 
fer, 8 NB2d 198, 290 Ill App. 196 
Preponderance of evidence, which 

must bo clear and dependable, is re¬ 
quired—^Ilood V Cruso, 174 So. 662, 
179 Miss 234. 

Direct or clrciimstantlal evidence 
Defendant in proceeding in nature 
of quo warranto to oust him from 
office on ground that he was not 
of good character had right to prove 
his good character by direct op cir- 
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cumstantial evidence —^People ex rel. 
Aken v Puffer, 8 N.B 2d 198, 290 Ill. 
App 196. 

Evidence viewed with suspicion un¬ 
der olicumstances 
In proceeding to oust member of 
county board of education because 
of educational disqualification, where 
member in sworn answer alleged 
that he had passed state board of 
education examination as evidenced 
by certificate filed with answer to 
effect that named person was quali¬ 
fied for membership to the board, 
and member admitted in deposition 
that he was not the person who took 
the examination and subsequently he 
withdrew allegation and certificate 
and attempted to excuse himself, 
court would look with suspicion on 
any evidence member might offer in 
proof of his eligibility.—Chadwell v. 
Commonwealth, by Meredith, 167 S. 
W2d 280, 288 Ky 644. 

Assessment roll 

In determining whether person 
holding office had paid taxes, as¬ 
sessment roll was only prima facie 
evidence of ownership of property 
assessed —State ex rel Mitchell v. 
McDonald, 146 So. 608, 164 Miss 405, 
86 ALB 290 

Uncontroverted evidence may be 
accepted as true—State ex rel Wm 
Efkclmann, Inc v Jones, 68 A 2d 
352, 4 NJ Super 699, reversed on 
other grounds 72 A 2d 322, 4 N.J. 
207, loargument denied 72 A 2d 872, 

4 N J. 374 

Evidence held sufflolent 

(1) In general. 

Qa —^Bngram v Paircloth, 64 S E 2d 
698, 205 Ga 677. 

Ill —^People ex rel Czachorskx v. 

Fisher, 6 NB2d 693, 289 Ill App 
610 

Kan—State ex rel. Fatzer v Axton, 
216 P2d 784, 169 Kan 49 
Mo —State on inf McKittrick v, 
Wallach, 182 SW2d 313, 363 Mo 
312, 155 ALR 1. 

Neb—Slafrin v. Malster, 236 NW. 
463, 121 Neb 178 

NJ—Moore v Ennis, 162 A- 761, 10 
NJMisc. 1131 

Ohio—State ex rel Tilden v. Har- 
bourt, 46 N.B 2d 436, 70 Ohio App. 
417. 

R.I—Jackvony ex rel v. Berard, 18 
A 2d 889, 66 RI. 290 
61 CJ p 357 note 86 [c] 

(2) To show that particular can¬ 
didate was duly elected to ofiDLce 
N.O.—HiU V. Ponder, 19 S E 2d 6, 

221 N.C 58. 

Wash—State ex rel. David v Dailey, 
168 P.2d 830, 23 Wasli.2d 25 
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to determine corporate existence and the rip^ht or | cs,^^ oi to oxchule a person fiom ptaetieinf* a pro* 
propriety of exercising certain powers or franchis- I 


<8) To nuiborlzo flndlnpr that 
olftotioTi (onimiHHlonorH IhhuoA cor- 
liarnto of olootiou to rolnloi l»o(‘auMo 
of IbrontH of violonoo—Slnto (‘X lol 
l*iko V llamnumH, 08 S W 8(1 OCO, IOC 
T<'nu, 400 

(4) To HOMtaln Andlnjr in favor of 
olinihlUty of lnt‘uml»(»nt. 

(In. ('•loiitl V. M<uci*y, 811 S.E2d COS, 
I OR t?n. 00. 

Wyo- Stale ox rcl, P.'u^o v. Hookott, 
tr»r> I> 2(1 200, 61 Wvo, MR. 

(5) To oHtahllsh ofllcor'B roMld<‘n<**‘ 
In dUitrict or county .so a,s to r(‘nd(‘r 
him oHf.',n>lo to hold oilPs* ilu*r(‘ln. 
klo." Stnl(‘ (‘X luf Mo'Killriok rcl 

(MmmlH'rM v. Jounm, 1«5 S.W'2<1 t7, 
8n:t Mo 000. 

Tex, CUmtH'V V, State ox rcl. Itun- 
dnek, Clv.Anp*, 1 10 S.\\r.2<l 208 
(0) To ld('niify nillccr’a hirth rrs*- 
ord whowlnn hlH birth mon^ tlinn 
twi'Uly-ono y<‘nr.s Ix^forc dat(» of hin 
fatli(‘r*ft naturallxatltui,* -(\iimnon^ 
wealth V, Joyce, t8l A. 481, 810 Pii. 
r>07. 

(7) To oNtabtlHh InollKibllty of 
poraon to hold olIU'o.* State cx r(d. 
Sathr(' V, Qul<*k.Mtad, 268 NT.W. 682, 
66 N.tl. 680, 107 A.T.,U, 202. 

(8) To makfl prima facb^ casa In 

pnxsu^llnK (‘halb^iiKlnwr rlaht of do- 
f(aulaiit to hold baaed on «b^- 

lln<luon<*y In paynu'iit of taxon 
Stale ox r(d. Mltcludl v. McDonald, 
146 So. 508, 164 Mih.m 406, 86 A t^.U, 
200 . 

(0) To aunt a in Jud/nnent ountlmr 
member of county board of <sbicn- 
llon bccauMc' of la(‘U of (ulucnlionnl 
dual Idea HowH prcticrlbcd by ^latu(i^ 
- Chadwidl y. <.lonim(*nwcalth, by 
Mmailth, 167 S,W.2a 280, 288 Ky, 
644. 

<10) To HUHtaln drullniTH a« to 
Identity of peraona <dcctcd,*' State 
V. Kylinaucm, 231 JST.W, 107, 180 
Hinn. 486. 

(It) To ahow irrofruIarltlcH of 
oloc.tlon olU(dal» In ct)nduct of re¬ 
count of vot«« caat Jn certain pre- i 
clnctH HutlUdcnt to change result of ' 
deed Ion. -Itcdircndt v. WUeux, 360 
N\V, I6fl, 277 Mich. m. 

(12) To 1‘Htablinh that ballotM cant' 
for ndator Inul been <*ri«lllo(l to r(*- 
nr’oiubmt and that ndator had in 
fa»'t rc(*ct\(sl a majority of votc« 
cant for position In quoMtlon, State 
(»K red. Dar.<‘ v. Daumdly, IDO So. 
503, 130 Kla. 320. 

(13) To cstablifih claim of loalng 
Candida h* that be had spcfddcnUy 
linked for a re* ounf from door <tt (he* 
convention hall, and that \w Imd re¬ 
ceived more Ilian a majority of 
vot«if.-^43arcla v, Scdillo, 2t8 J>.3d 
731, 70 Arix. 102. 

(14) To support ilndlnK that ahor- 


iff had forfeit<‘d his oflleo for nee. 
l<‘ct of oIU<*ial (lutv in failing to eii 
force lifiuor, vic<‘ and gambling laws 
■- Stnl<\ on Tnf of ilbKittrn’k, \ 
WilliamH, 144 S \V 2d 08, :MI> Mt» 
1003. 

(16) To .sustain dnding that di- 
leelor uaH loeallv i(‘moved a.s (*orp(>- 
lation'H pieaiibnit. -Zaebniy v, Mtlin, 
203 N W 770, 204 Mich. 622 

(16) To hunt am And mg that Juh- 
llee of the p4*aec waa guilty of will¬ 
ful mlHccniduet In ollb'c, Juntlfylng 
liiH ouhler State ex rel, I*nrker v. 

I lUirr, 00 I'2d 742, 151 Kan. 383. 

(17) To au.stain dmUiig that proae- 
('uting attorney waa guilty of of- 
deial miMconduci in failing to prose¬ 
cute criminal ai'llons for iib'gnl oii- 
('ration of slot ma('hm('.s in county. 

State, on Itif. of McKtttrlck, v 
Wymoui, 132 S \V.2<i 070, 345 Mo. 
160. 

Bvldenoo h«Id hasufllolottt 

(1) in g«'ii(*rnl 

rnd. “lic'atheo v. 'Stale ex red. Addl- 
HOII, 100 N.K. 260, 200 ImJ. 667. 

Da. State ex rel. Palfn^y v, Simms, 
App., 152 So. .705. 

51 <U. p 357 noil' 85 ttll. 

(2) 7\> ntudaln burden of nhowtng 
good title to ollbs'.^dCommonw(*aith 
<'X rel. Kelley v, Kelaer, 16 A.2d 307, 
340 Pa. 50. 

(3) To ('MtiibllMh that p(THon 
cin lining odb'e wan not (‘ntltlcd 
then'to,'* Met Iron riy v. PVrrettl, 184 
A. 508, 56 ft.(. 152, 

(4) To cntalillHh ellglMllty to hold 
otUciv ('‘onmionwealth by Funk v, 
Clark, 226 S.W.2d 118, 211 Ky. 710. 

(5) To oHtahUah Incltglblltty to 
bold oiUeo. 

(ifU.-Powell V, IltUl, 170 SM 854, 
177 (la. 488, 

rfy.-*-UieUar(lnon v. flommonwealth, 
by M('redlth. J23 H.\V.2d 160, 276 ; 
Ky. 486, 

(0) To wuHtaln Judgment ouatliig ^ 
nu'mla'r from ofUce on ground that 
uumila'r was directly or Indirectly 
“Interefited’* in employment of lum 
and daughter and committed aetii 
making him Ineligible for ndhectlon. 
--(UiiwlwoU V. tkmimonweiillh hy 
MercdllU, 167 S.’W.2d 280, 288 Ky. 
044. 

atk Ohio.—^Statd ox rol. Itfirtlott v. 
Katiemal Agg^n of Angling A Cmu 
l«g c;iulw, APP*, 61 N.W.Sd 062. 
Bvidotto* hold 
(1) Xn general. 

Kan.—State v. MKlomlm, 138 P.2d 
134, 160 Kan. 301. 

Minn.—State ax rol. Town of Stuntx 
V. City of ('hbdiolm, 273 N.W, 336. 
100 Minn. 403. 

Mo.—State ex ral. Hart v. WhtUJkdr, 
App., 218 S.W.2a 121. 
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*r<‘\--Slal<‘ c\ i(‘l lValK«'r v (hty 
of (iliuit'watcT, <’iv App, 131) S \V 
‘*d 38"., n*\cf(cd (in dliici p,iniin<ln 
(*it\ ef (tiadew i(( » V Slafi’ c\ nd 
Walkei, 151 S W 2d Oil, 138 Tc\ 
173 

51 (\.l p 357 note 8.5 |c| 

(2) To c.stablr.h that a parlicul.ir 
district or organl'/ntion \\a‘i prop(*rlv 
incorporated. 

ill.—Pc'opb' (*\ r(‘l Tud<»r v. Vance, 
30 hr Mild 673, 374 111. 415. 
or.—State (‘X nd. v Port of (’iv'icade 
Doc'ks, 127 P.2(l 351, 160 Or. 107. 

(3) To imntain verdict for corpi»* 
ration (‘vendning tnincbis^', Wilfori 
V. Morrl.s it Co., 168 A. 748. 1 1 N.,1. 
Misc 7H7, 

(4) To dlnclo* c that a.'cioclation 
traii'mctcd biiidiiciiM in accordance 
with clmrt(»r. Tc\af. Mat. Idfe inn. 
\{.M’n V. Slate, Tex.<kun.App., 58 S. 
VV 2d 37. 

(5) To cfitabilfdi that aliegisl 
agent of comiianit'a wiPfully l»rlb«*d 
aupi'rlntcndcnt of Inf.unnuM' to ac't- 
tb' pending litig.itton itgnin.st com* 
pa,nicM State on luf of Tnvlor v, 
American Ins. <ki., 300 SAV.2d 1. 
355 Mo, 1053. 

(6) To atndain rinding that city 
('onnented (o, atsiui' icod hi ami rati' 
Med franchl.st* wdilidi county had 
gratiti'd to electric ullllly for uite 
of atrectn bi'fore lucorp«*ratlon an a 
idty.- State ex rel. 'tMt> of .faafier v. 
(Julf Stales ITtnitlea <N»., (Mv.Apji., 
18,7 S,W,3d 501, reviffcd on other 
groundn 180 S.W.fd 633, 144 Tc\. 
184. 

(7) To eataldlah that t«'rrltury 
was h'gally ameoiid to lity. 

PhI, J'eoide v. t*ity of South thite, 
5 P.2d 483, 118 P.il.App. 4h3. 

Fla. State vk rcl. \Vnt»*on v. (Mty 
of Minml. 16 So.ild IM. 15.3 Fla. 
653, followed In 15 Mo.3d 485, 153 
660. 

(8) To catHhllah that pnrtlcwlnr 
P(*raona were or w<re not ellnihle to 
sign petitionii for lumt'xatnm of land 
to dletrlid. Mco; niHu Ncwntnit 
Tp nigh Scbo<d Phtt, No. I At), 30 N. 
10.2a 332, 370 Ul. 32. 

(0) Tu liuataln Mndlng that the 
land wan not heiutUcd by tuctueion 
within munlclpiit hmita iind that 
landownor waw not (suopped to rnme 
uueation uf usurpation of inuniclpnl 
authority by nc(|uleMecuce for unreit- 
aonabli} letigth of ttine. >• <?iiy of 
South Miami v. State ex rel. Ijiitidia, 
176 80. 171, 120 'Flu. 126. 

3ivl4*tto« h«\a innuthetent 

(1) To nupiiort Judgment for rela* 
tom In prooiutdingn to exclude prop* 
orty from olty Umlta.^ ^(dty of (kiral 
(lahlcH V. RUte ox rol. (Jibbn, 30 So. 
2d 022, 162 jriiw 100. 
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fession without a license or certificate.^® However, 
m a few jurisdictions it is held that, in a quo war¬ 
ranto proceeding to remove a person from office 
on the ground of his commission of an unlawful 
act working a forfeiture of office, the strong evi¬ 
dence which IS necessary to convict in a criminal 
case, discussed m Criminal Law §§ 910-913, is re¬ 
quired 26 

b. Presumptions and Burden of Proof 

Subject to some exceptions, it is generally held that 
the burden of proof m quo warranto proceedings, such 
as a proceeding to test the right or title of a person to 
office, IS on respondent; but a private relator seeking to 
recover possession of an office has the burden of showing 
good title to the office m himself. 

In a majority of j'urisdictions, the burden of proof 
rests on respondent in a quo warranto action or 
proceeding27 to make disclosure concerning the 
facts averred 'by the relator,*28 and it is not incum¬ 
bent on the state or people to prove anything in 
the first instance 26 However, in some states this 


§ 43 

rule does not obtain and in such states presump¬ 
tions may be invoked against the state as readily 
as against an individual in ordinary civil actions.®^ 
It has been held that in quo warranto proceedings 
where respondent interposes a general denial the 
burden is on the relator to prove the things charged 
as a usurpation;22 but if respondent admits the 
acts so charged or relator proves them, the burden 
of j'ustification by license, title, or authority is on 

the respondent. 2 3 

Various presumptions obtaining in civil actions 
generally have been held to o'btain in proceedings 
in the nature of quo warranto.24 Thus, it is not to 
he presumed that the attorney general applied for 
the writ for personal or private ends 26 

Title to office, Subj'ect to some exceptions, it is 
a general rule that, in a quo warranto action or 
proceeding by the state to test the right of the oc¬ 
cupant to hold an office, the burden is on respond¬ 
ent to show a good legal title to the office ;3 6 and 


(2) To disclose incorporators act¬ 
ed fraudulently or arbitrarily In ex¬ 
cluding certain territory from cor¬ 
porate limits of town —State v. 
Stein, TcxCivApp, 62 S'W‘2d 690, 
error refused. 

(2) To sustain finding that school 
district was not “compact and con¬ 
tiguous’* within meaning of statute 
providing for creation of community 
high school districts—^People ex rel. 
Beedy v. Begnier, 37 NB2d 186, 377 
Ill 562. 

(4) To show that signer’s dis¬ 
qualifications for voting and sign¬ 
ing annexation petition arising from 
conviction were removed—Measman 
V. Newman Tp High School Dist, 
No 160, 39 NB2d 332, 379 Ill 32. 

(6) To show misuse of franchise 
rights—State ex rel Bartlett v Na¬ 
tional Ass’n of Angling & Casting 
Clubs, Ohio App., 61 NE}2d 662. 

(6) To sustain charge of usury — 
Black V, Contract Purchase Corp„ 
42 N.W 2d 768, 827 Mich 636. 

(7) To show that officers of de¬ 
fendant had ever been guilty of any 
fraud in management of organiza¬ 
tion or that any attempt had ever 
been made to lead any applicant to 
believe that he was buying life in¬ 
surance,—State ex rel. Kuble v. 
Capitol Ben. Ass’n, 21 N.W.2d 890, 
237 Iowa 363. 

(8) To Justify Judgment of ouster 
depriving society of its immunities 
from local and county taxes—Wi- 
lentz V. Society for Establishing 
Useful Manufactures, 190 A. 79, 118 
NJLaw 20, affirmed 1 A.2d 880, 121 
N.J Law 197. 

25. ZSvideaoe held JjasniDoleiit 

To support verdict for defendant 


in proceeding to exclude defendant 
from profession of treating diseases 
of human beings without certificate 
of qualification—State ex rel Biggs 
V Higbee, 138 So 819, 224 Ala 121 

26. Puerto Rico.—^People v. Manes- 
cau, 33 Puerto Rico 703. 

27. Ill—People V Sackett, 184 N. 
E. 646, 351 Ill 363 

Or.—State ex rel Brown v Bailey, 
61 P 2d 671, 161 Or. 496, 

Pa —Commonwealth v. Peoples, 
Com PI, 30 Del Co 80 
61 C J, p 355 note 61. 

28. Or—State ex rel Hall garth v. 
School Dist No 23, Union County, 
172 P2d 666, 179 Or 441 

29. Colo.—Lockhard v. People, 178 
P. 666, 65 Colo 658. 

61 C J p 355 note 62. 

30. (Klan.—State v Harper, 146 P. 
1169, 94 Kan. 478, Ann.Cas.l917B 
464. 

31. Kan.—State v. Harper, supra 

32. Ala—Wilkey v. State ex rel. 
Smith, 189 So. 198, 238 Ala. 121. 

33. Ala—Wilkey v. State, ex rel 
Smith, supra. 

34. Mo.—State ex Inf. iMcKittrlck 
ex rel. City of California v. Mis¬ 
souri Utilities Co., 96 S.W.2d 607, 
339 Mo. 886, 106 AL.R. 1169. 

Oood faith of olty ooimoll 
Del.—State ex rel. Green v. Holz- 
mueller, 5 A 2d 261, 1 Terry 16. 
Propriety of actioiL of court 
Mo —State ex Inf. McKlttriok ex 
rel City of California y Missouri 
Utilities Co., 96 SW.2d 607, 389 
Mo 385, 106 A.L.R. 1169 
36. Fla—State ex rel Landis v S. 
H Kress & Co. 165 So. 823, 116 
Fla. 189. 


36. Ala —^Roberts v State ex rel. 
Bailey. 163 So 432, 228 Ala 222— 
Berk v State. 142 So 832, 225 Ala 
324, 84 ALR 740—Baker v. State, 
133 So 291, 222 Ala 467. 

Conn—State ex rel Jewett v. Sattl, 
64 A 2d 272, 133 Conn. 687 
Ill —Greening ex rel. Rowe v. 
j Barnes, 188 NB 806, 365 Ill 99— 
People ex rel Czachorski v. Fisher, 
6 NB3d 693, 289 IlLApp 610 
Ky —Commonwealth ex rel Mere¬ 
dith V Bogie, 162 SW.2d 286, 287 
Ky, 103—^McClendon v. Hamilton, 
127 SW.2d 606, 277 Ky. 734. 

Miss—Jones v State ex rel. McFar¬ 
land, 42 So.2d 123. 207 Miss. 208 
Or—'State ex rel. Brown v Bailey, 
61 P2d 671, 161 Or 496. 

Pa—Corpus Juris cited iu Common¬ 
wealth ex rel Kelley v. Keiser, 16 
A 2d 307, 313, 340 Pa 59. 

Va—^Hammer v Commonwealth ex 
rel Hoover, 193 S B 496, 169 Va 
365. 

51 CJ. p 865 note 65—20 C.J. p 240 
note 80. 

Confirmation of nomination 
Burden was on defendant to show 
that his nomination for office by 
governor was confirmed by two- 
thirds of senators present in execu¬ 
tive session, where senate’s official 
record showed rejection of nomina¬ 
tion—^Denison v. State, Civ App, 61 
S.W2d 1017, error refused Denison 
V State ex rel. Allred, 61 S.W2d 
1022, 122 Tex. 469. 

■Co establish eligibility 
Ky —Commonwealth by Funk v. 
Clark, 226 SW.2d 118, 811 Ky 
710—Chadwell v. Commonwealth, 
by Meredith, 167 SW2d 280, 288 
Ky. 644—Commonwealth v. Mul¬ 
lins. 150 S.W2d 668, 286 Ky. 242. 
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§ 43 

thin has hocn hold to he true even where the action 
is brought in the names of the stale or people on 
the relation of the altornoy geinTal at the instance 
of a 'prival(‘ pen’son,^^ or where it is hroiijnht by the 
attorney g(‘n<‘ial in the name of the state or people 
on his own infonnation or on the complaint of a 
private person under a statutory remedy which su¬ 
persedes the ancient wnt of ((no wan auto or jiio- 
ceedings by information in the nature of ([tio war- 
rantt) So also, where the proceeding is against 
the incumhent and a claimant each clef<‘n(lant has 
the ihurden of proving matters essential to liis claim 
to the ofllce^'*^ However, a judgment of ouster 
against the respondent does not establish the title 
of a prival(‘ relator to the ofl'ue,'^*’ Jind in a pio- 
cce<ling hi ought hy a private relator to recover pos¬ 
session of an offico, public or coiporate, the relator 
has the burden of showing g^Kul title to the oHiee 
in himself and in a proceeding hy a piivate re¬ 
lator who is not a claimant of the <»nice, th<‘ bur¬ 
den rests on him to show his inten'st or capacity to 
maintain the procceding.*^^ Similarly, where nda- 
tor is asserting the light of a third per.Miu to an 


oflicc he has the burden of showing not only re¬ 
spondent’s lack of light, hut also the legal right 
of such third peison, to hold the odice/''* 

The gcMieral lule stilted aliovi* is not itni\(‘rsally 
followed,'*'* and in a few instances tli<‘ huidiMi of 
pioving i>ai!iciilar niatteis lias been held tf> rest 
on plamiillJ*» ft has been liebl, und<*r slaltile so 
proxiding, lh.it it is the duty of tin* attorney gen¬ 
eral m \\hos‘ n.im<‘ an inloniiation m the n.ilnre of 
quo waiiiUito is liletl to tinwe aliirmatively all the 
facts allegi'd in the infonnation.'**' 

Tn any event, whore debrndant has introduced evi¬ 
dence sullicteni to make a prinin facie showing, snp- 
lioitnig his contention on a paiticular mailer, the 
Imrden is cast on pidilioiier or n^Iator to piovc the 
emit rat y,**"^ and to ostnhlish that his ug;ht should 
he lecogniyasl.'l** 

In a proceeding hy a piivate individual, the title 
of the present ineuinhent of the ollice will onh 
iKirily he presumed to he good until the cmiiiaiy 
IS slmwii.'*** Thus, in the alen nee of ji showing, th.il 
the eleelors liad either aclnal or consli active UmowI- 


37. NY.-—People v, TN'rley, 80 N,Y. 
Olil 

20 0..r. p 240 mUe 81. 

38. N.Y. aN‘or>le v. Thaeher, fit? N, 
Y. 525. 11 Am II, 812, 

20 O.J. |) 24 t note 82 

39, Mo, State on Inf. of MelClt- 
tnek V. Wilev, 100 s;.W.2a 077, 840 
M(» 280. 

40 , N.V. Oeopio V. Thaeher, 55 N, 
Y. 52 . 5 . 14 Am.H. 312 , 

20 (U. p 241 note «8. 

41* Nln.- Mint!" ex nq, Olnrk v, 
KllnKonsmlth, 108 «o. 704, 121 h'Uu 
207. 

Ky.- Met^IenUon v. Tr«nnlton, 127 FI 
\V*.2(l 005, 277 Ky. 734. 

N.J.--Van ltrooKhov<*n v, K»‘nn<*<ly, 
17 A.2d 152, 125 N.J.Iwiw 507 - 
Devlin V. Cooper, 11 A.2a 30, 124 
N.J.Daw 155, lUllrnn^a 15 A.2<1 08U, 
125 N.XDaw 414—Murphy v. Cud- 
dy. I A.2d 758. 12t N.J.Diiw 200- - 
PelleeehiH v. Mattla, 108 A. OlO, 
tl8 N.J.Daw 512.-Ooltow v. Krmit- 
zmy.er, 185 A. 18, 110 N.J.haw 
450, anirmed lOX A. 878, 1X8 N.J. 
faiw 188 Me<nyim v* (Ironno, 178 
A. 80, 111 N.J.Daw 540—IJurko v, 
Kenny, 75 A.2(l 083, 0 N.J.Stipor. 
100 . 

N.y,' 'Deoplo V. Tliatdier, 56 N.Y. 
625. 14 Am.U, 812, 

Ohio, Hlale v. I.vneh, 177 N.7<l. 765, 
J28 Ohio Ht, 070 -State ex rel, Da¬ 
vis V. DJapp, 22 N,K.2d 450. 61 
Ohio App. 70. 

JDl,- Juekvony ex reh v. lh*rnrd, 18 
A.2d 880, 60 U.f 200 Unrham v. 
ItohlnHori, 180 A. 832, 57 It,!. 1, 

Tex.—Wood V, Stalo ox rcl, Deo, 126 


S.W.2d 4, 138 Tex. IIO, 121 A.L.lfc. 
tint. 

Ittaln- State ex rel. Stain v. (Mirl?.* 
lennen, 85 P 2d 775, 84 Utah 185. 
r.t 1 \J. p 850 note 67. 

Boason for vulft 

fn tmeh eii.Mc the ptemnnptlon of 
rlabi reatfi with tha oeeupant of (ho 
olUee. Hood v. ftrilrto, 174 vSo. 552, 
170 Mlaa, 334. 

Bxlstenco of vacanotos 

In <(u<» warranto aelnm ftir raaiaen- 
^d^»n of oaiet'ti of town truntee.M, trun- 
wlni had rtaadved hlr.heht num¬ 
ber of rt»r oUb’e, and had been 

eerlilU'd an elected by pn»per oflb’ern, 
bad burden aino of pruvbnt that tliey 
W(Te va<*aneleH In otUeea to whl^di 
tln*y were elected or that lerniH of 
liK'umbenia had esplred. Ileatheo v. 
State ex rel. Addiaon, 100 N.W, 300. 
200 Ind. 607, 

43. Mo.-State v. Heffenmn. 148 S. 
W. 00. 348 Mo. 442, 

43* Ala.--State ax rel. (Jravltt v, 
Kollott, 163 So. 303, 230 Aliu 510. 

44* X>.CI.—Newman v. XT. 43 Ar»p. 
D.O. 53, revernod on other groundn 
85 S.cn. 881, 23B Xr.H. 637. 60 Ii.Kia. 
1445, 

Pr«fiunptlon to ovoroom# 

Mera ponsoKHlon of otllea, aeeom- 
panted by a cairniniwaton from the 
proper app*nntinK oltlner, ereatew a 
proMumptJon that roapondent pua- 
HeHHCH tha legal qualineatlorm to 
hold tho olllee, and tho relator, hav¬ 
ing tha burden of proof, haa the 
hurth'ii of ovoroominiir this presump¬ 
tion.—^Newman v. CJ. S., xupra, 
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45 . Kan. Sl.ite v. TrimUle, 78 t\ 
854, 70 K.ui. 805, 

51 (U. p ;n»5 note 55 
X>artlcwU^ mat ♦ora wUhln rule 
(I) IMaintuf had the Intnbm of 
r»rovinrr that dep'ndant 1 / di ouatl- 

iled to hid<l (diiie IhMidv V. II trr**!!. 
rni S.K 30, lYO <;n, 451 (inin.dry 
V. Morgan, 172 lU'J. 40, IVH (Ja. to, 
(8) In quo wMirrantt* a/.aniat dl- 
reidtan of Inrntranet* reja’ 

toiM had bmalen of »iht»^\»ng thi»l 
numher of pronie.i nutlbMtwd hi atfei t 
r<*Milt of election W'an illenil and 
fraudulent.''Stiita ex rel. I'-itfrey v. 
Sinmia, DtuApp.. 152 So. 805. 

(8) Itelator haa bunlen of i»rt»\ln,i 
dlnqualiUeatlon of chatbnr.>*tl »»b»et' 
orfi, In view rtf preaumpHon iiriMug 
from olheial eertldeute deeiarnov de* 
ftuidnut eleetett to tdllce itml retator'a 
eiuicetodon that ehallcnacd elect ora 
were ri'Klatered In ctainly n^id that 
abeeat<’e biillotH were in pro|ier 
form, twvena v. (MmpUn. 48 S,R2d 
37, 220 N.<\ 707. 

40* N.J.- WUcntx ex rel. tJolat v. 
St,inner, 20 A.2d 418, 180 N,J.l aw 
304, atllrmcd 30 A,3a HKfi, 180 N.J, 
Daw 506. 

47* U,r.^ ‘Metiroarty v. I'Vrivttl, 184 
A. 508, 55 U.l. 152. 

Ch)oA ohoraotov of 

Ul. 'people ex rel, Ahen V* IhilTcr, 
8 N.M.2cl lOK, 300 lit.App. 105. 

40* U,I, Meitjronrty v, barretti, Uil 
A* 608, 55 ILL 152. 

49 * Vt, Purke V, Ihaadier, IM A. 

200 , lot Vt, 411 . 

51 C,J, P 350 note 50* 
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edge of defendant's alleged ineligibility when they 
voted, It will not be presumed that they willfully or 
obstinately threw away their votes by casting them 
for a candidate known to be ineligible Similarly, 
where the legality and fairness of an election are 
not challenged, the relator has the burden of show¬ 
ing that defendant was ineligible as not of good 
character, since it will be presumed that the voters 
knew of such requirement, and that their vote re¬ 
corded their judgment that he was of good charac¬ 
ter However, where respondent forcibly ob¬ 
tained possession of the office in question, no pre¬ 
sumption will be indulged in his favor by reason 
of his possession ^2 it cannot be presumed that 
one filing an information in the nature of quo war¬ 
ranto to test the right of defendant to office did 
so in bad faith.53 It will not be presumed that 
persons appointed to office after enactment of a 
statute giving them tenure waived the benefits 
thereof and accepted office for a fixed term 54 
Where relator was appointed to office before the 
statutory time and respondent was appointed at 
the statutory time the presumption of appointment 
in accordance with the law will apply to the latter 
and not to the former.56 

Corporate existence or franchise. Except in some 
jurisdictions,®® and in special circumstances,5“^ and 
except where the original incorporation was law¬ 
ful, or the franchise was possessed at one time, and 
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ouster or forfeiture is sought by reason of subse¬ 
quent matters,® 8 where the right to a corporate 
franchise is attacked, respondent must prove the 
existence of the franchise,®® and the right to exer¬ 
cise it,®® as well as facts showing compliance with 
all conditions precedent to the complete organiza¬ 
tion of the corporate body,®i but, where the peti¬ 
tion does not allege that defendant corporation was 
not created in accordance with statute, it will be 
presumed that the statutory requirements were com¬ 
plied with ®2 So also, in a quo warranto proceed¬ 
ing against a municipal corporation, the burden is 
on defendant to prove the validity of its powers or 
the exercise thereof ®® Presumptions obtaining in 
civil proceedings generally have been held to obtain 
m quo warranto proceedings to determine corpo¬ 
rate existence or franchise ®^ Thus, where the va¬ 
lidity of an ordinance annexing property is in¬ 
volved, any doubt is required to be resolved in 
favor of the ordinance ®® Where many years have 
elapsed since the organization of a drainage dis¬ 
trict, It will be presumed that its ditches and drains 
have been constructed,®® and that the lands within 
Its boundaries have been assessed to pay for such 
construction.®'^ The acts of directors in reincor¬ 
porating, pursuant to statutory provisions, to per¬ 
fect an incomplete organization will be presumed 
to have been authorized by the members of the 
body, where it appears that thereafter the body 
acted as a corporation.®® 


60. Ind—state v, Johnston, 89 N. 

S3 393, 173 Ind 14 
51 aJ. p 36G note 70. 

51. Ill —^People ex rel Aken v Puf¬ 
fer, 8 NE2d 198, 290 IllApp 196. 

52. Wyo —^People v. Shawver, 222 
P. 11, 30 Wyo 3b6. 

53. NJ.—^Walton v Brlndle, 164 A. 
524, 9 NJMlsc. 496 

54. NJ.—Motzler v. Belcher, IB A. 
2d 106, 126 NJLaw 183. 

55. Ohio.—Stale ex rel. Davis v. 
Plapp, 16 lSrE2d 586, 68 Ohio App. 
321 

56. Iowa —State ex rel Kuble v, 
Capitol Ben. Ass'n, 21 NW2d 890, 
237 Iowa 363 

61 CJ p 35G note 73. 

57- Tox —Fannln-Lamar-Delta Im- 
provom«‘nt Dist No. 3 v. State, Civ 
App, 73 SW.2d 1101, error dis¬ 
missed. 

Delay in. InstltTitiner suit 
Relators in quo warranto proceed¬ 
ing* against levee district had burden 
of showing that holder of negotia¬ 
ble district bonds was not innocent 
purchaser for value, where relators 
took no action for nearly five years, 
although knowing of proceedings for 
formation of district and issuance 


of bonds —^Pannin-Lamar-Delta Im¬ 
provement Dist, No 3 V. State, su¬ 
pra. 

After sttpulatloxL as to oertaln fact 
Where plaintiffs entered into a 
stipulation showing that signer of 
petition for annexation of land wns 
disqualified, burden was on plaintiffs 
to show that disqualification had 
been removed—^Messman v. Newman 
Tip High School Dist No. 150, 89 
NE2d 332, 379 Ill 82. 

58. Mo.—State ex inf. Miller v. St. 
Louis Union Trust Co, 74 S W 2d 
348, 336 Mo 845 

Tex—Texas Mut Life Ins Ass’n v. 

State, Com App, 68 S.W.2d 37. 

51 C.J. p 356 note 74, 

59. Ill—^People ex rel. Snowden v 
Hurst, 81 N.H 2d 491, 401 Ill. 168. 

Or—State ex rel Brown v. Bailey, 
61 P 2d 671, 161 Or 496. 

51 C J. p 356 note 76. 

60. Neb —State v. Lincoln Tract 
Co„ 134 NW. 278, 90 Neb. 636. 

61 C.J. p 366 note 76. 

61. m—^People V. Baldridge, 108 N 
E. 49, 267 111 190. 

61 C J P 366 note 77. 

62. Ohio—State v Miami Conserv¬ 
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ancy Dist Co., 128 NE 87, 100 
Ohio St 483. 

63. Cal —People ex rel. Smith v 
City of San Jose, App, 222 P 2d 
947 

Validity of annexation 
Cal—^People ex rel Smith v. City of 
San Jose, supra 

Ill —^People ex rel Lange v Old 
Portage Park Dist, 190 N.B. 664, 
866 Ill. 340. 

64. Mo—State v Clements, 264 S 
W. 984, 306 Mo 297. 

Begnlanty of vote for dissolution 
On quo warranto involving valid¬ 
ity of dissolution of consolidated 
school district, in which it was 
claimed that two thirds of the resi¬ 
dent voters and taxpavers did not 
vote for dissolution, it must be pre¬ 
sumed that none but resident voters 
and taxpayers voted at the meeting 
until the contrary is shown.—State 
V. Clements, supra 

65. Mo —State ex rel. Hart v Whit¬ 
aker, App, 218 S.W2d 121. 

66. Ill.—^People V. Crews, 92 N.E 
246, 246 Ill 318. 

67. m.—People v. Crews, supra. 

68. Minn—State v Steele, 34 N.W. 
903, 37 Minn. 428. 
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I.unisr to practice profession. In a quo warran¬ 
to i>rort‘C‘(liiijr to exclude a person from practicmjc 
a piofes.sion without a Iiccmksc or ceitincaie the 
state or relator has heen held to have the bur¬ 
den of ])rovinji; the matters charj;*ed as usurpa¬ 
tion,at least when* lespondent iiiteii)oses a .ec<*n- 
eral denial.'^^* Hou(*\ei, if r(‘spoii(lt'iit admits the 
acts charfjed or relator i>ioves tlumi, the buiden of 
iustifu'atiou is on the respondent that is« the 
bunion shifts to him to prove that he is authorized, 
by a proper license or certificate, to practice 

§ 44. Trial 

The trial procedure In quo warranto proccedlnoe la 
not neceesarily the $ame as that in civil actions aen- 
erally. 

Since quo wairanto is an exliaordinary remedy, 
as discussed supra § 2, the tri«il pioeedure therein 
is not necessatily the same as tliat in civil actions 
{?;cncrally.'^'* Thus, the statutoiy recjuiieinents of 
service of notice of trial appheabh* in or<linaiy civil 
actions do not apply in quo warranto pioceedmgs;^^ 
and on the jLrionml that it is a summary pioceedinj^ 
it has been held that onimary rules as to statutory 
lime for trial arc not necessarily applicable.'^® Un¬ 
der a statutory provision to that eltect, where (be 
proseculin |4 attorney, hy whom a quo \varranto pro- 
ceedin^j: was prop(‘rly insliluled, is alisent the ctmrt 
may apiioint a nieinluT of tin* bar to act as special 
prosecutor to jireseiit the case.'^® 

§ 45. -Scope of Inquiry and Powers of 

Court 

a. Ill general 


74 C.J.S. 

(b. Tn proceedings relating to corpora¬ 
tions 

c. Tn procoedin.qs lehiling to olTicc 

a. In GKnicral 

In a quo warranto action or pr-occodlno tho court 
Will decide all questions pr(»perly arisirui in tho C'lnlro- 
versy and involved In tho final rosult, MihlMct to tho 
rule that the ncope of Inquiry and decl'ilun cxti'ndh, and 
IS limited, to questions which have properly been put m 
issue 

On a trial in a quo wairauto action or pioceed 
itig, lln‘ court will (U*cide all questions properly aiis- 
ing in the roiitioveisy and involved in the fmal re¬ 
sult,suhiect to the rule that the scojie of m 
qiiiiy and decision e\ton<ls,'^^ and is luniti’d/^® to 
the fjue.stions which have propiu’ly been put in isstK* 
by the jdeadmgs. Accordinji;ly, lbi‘ court is with- 
out jurisdiction ti> a<ljudicate tlie riyjits of pel sons 
who are not parties to the proceetlmp,*; the mo 
lives of the attorney general in applying for the 
writ may not be quc.sti<MU‘cl by the court and 
title to t^roperly cannot lie Iitigate<l or determiiusl 
in a quo warranto iiroccccling,*^^^ 

t). In Proceodmgw Relating to Oorporatiom 

In a quo warranto precrndlnq to dPtrrmfne tho exist* 
enco or powers of a corporathm, tho court In intrrerttfd 
only In whether the C‘a*pt>ratlnn Is validly liu orporateU, 
and whothor It may pis prriy cxerclnr the pttwrrs In 
Itiiiue. 

In accordance with the general rule, .tated su¬ 
pra subdivision a of tliis section, that I’a laope of 
iminiry and decision in a quo warranto pniceed- 
ing or action esteiuls and is liinitetl to ijuestion.s 
which have been properly put in issue, in a pro* 


Ala.—Owen v. fftata ox rol. 
naUen, 200 Bo. 412, 240 Ala. OHS. 
VO. Ala,—Wllkey v. State ex rrl. 

•Smith, ISO So. 108, 238 Ala. 121. 
71. Ala.- vVlUeoy v. State ox rol. 
Smith, nupra. 

7a. Ala.—MeMUtan v. State, 33 0 So. 

082, 2t8 Ala. 602. 

51 C.J. i> 360 note 72. 

78. Minn.—State ex rol. Tmrnqulst 
V. Vllliote of North t»ole, 0 N.W.2a 
468, 213 Minn. 207. 

74. Minn.—Hint« ex rel. Burmiulst 
V. VlUnxo of North Pule, auprii. 
78. Tex.-"Stale ex r*‘l. PtUHilt'r v. 
Court of Civil Ara-*aiH, J^ourth Su¬ 
premo JudleuU niHt., 76 S.W,2a 
263, 123 Tex. 640. 

Wheve vlattitory t&mo would have 
heeu exhaueted lu*fore the eha-tam 
in issue it will not l-e elloued. SUite 
ex rel* ('•andier v t\iurt of OivU Ap¬ 
peals, Jb’ourth Supremo Jmil(*ial IMst., 
supra 

78. Ohio.—Heffner v. St#tte ox reL 


Johnson, 1 N'.TCI.2d X4e, 131 Ohio Bt, 
13, 

77. Mleh.- Ta^rKurt V. Perkins, 41 
N.W, 426. 73 Mieh. 303, 

61 <\J. p 36H note 03, 

Court must determlae Issues of 
law and foot ou the merits an In or- 
illnary proeeocilnM'n.—State ex rel, 
I.nniUH V, S. U. Kress St Co., 166 So. 
823, 116 Klo. 180. 

70. Minn, -tumnlstown v, I>avls, 220 
N.VV. 263, 170 MUm. 373. 

61 O.J. P 368 note 00. 

70* Me Corpus OUris cited iu Btate 
ex Inf, MeKlttrlek v. Amerlean 
(’olony JnH. fo., 80 S.W.3d 870, 802, 
336 Mo. 400. 

Utali.' -State ex rel, Stain v. Chris* 
tonium. 36 i>.3a 776, 84 Utah 186. 

61 C.J. p 358 note 01. 
iBource of iaformatlou 
In QUO warranto proceodlnx, su¬ 
preme court was not concerned with 
whether information on which attor¬ 
ney general saw dt to act in InstUut- ] 
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ln«: prttreedln;; enruM from Minister 
or propltloUM MMuref‘*i l»ut pole prov- 
Inre of court WHO to ch tM’iolm* 
wheth**r evidence ndduei«d at honrinir 
tiefore eoininlMMioner ««d nnti* r re¬ 
view Nupported nltorm*y nenerni'n 
elnlm.'^ Stele ex rel. Pntvo^r v, Axton, 
3t« P,2d VK4, 160 Knn. 40. 
ao. I'Mn. Tervin v. State ex rel. 

Hninlln, 366 So, 627. U8 Kin. 633. 
81* l**lfi. State ex rel. Lrinditi v. S, 
n. KreMM St Co., 155 Ho, 833, UI* 
hnn. iHO, 
aaeoson for rtCt 

If the attorney senernl atapien hiti 
power or seeks by mieh xum <»f it to 
advance pernonai or nelflnh ends, hi» 
is respomuble only to the people nt 
the trial of their ballots or to their 
reproMentatives in the leKiniatnro.- > 
State ex rel. X^andis v, S* Ih Kress 
Sb Co., nupra. 

88. lH.'-Hduif tAnm t^onueetlnjf K, 
<Jo. V, Coleonda Northern U. Co., 
X26 N.a 387, 200 til. 884* 

61 0,*r. p 888 note 04. 
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ceeding to determine the existence or powers of a 
corporation the court is interested only in wheth¬ 
er the corporation is validly incorporated, and 
whether it may properly exercise the powers in 
issue 83 Various matters have ’been held to be 
beyond the scope of inquiry in a quo warranto pro¬ 
ceeding 'brought to challenge or terminate the ex¬ 
istence of a public or private corporation, or a cor¬ 
porate franchise, or particular powers, 8 4 including 
the motives or intentions of organizers or corpora¬ 
tors,®® the rights of stockholders,®8 the acts of 
stockholders who are not parties to the proceed¬ 
ing,®'^ taxation matters,®® matters of regulation and 
supervision of the corporation,®® and the existence 
of another corporation.®® Where an adjudication 
IS made against defendant, the court has no power 
to determine that there has never been a de facto 
corporation®! or that its acts under color of its 
supposed character are void.®® 

In a quo warranto proceeding to determine 
whether a municipal corporation had a certain 
power or the right to exercise such power the court 
will not inquire into the actual exercise of the 
power ,*®3 and the acts of the corporation's officials 
in the exercise of the power are not open to in¬ 
quiry.®^ In a proceeding involving the legality 
of the organization of a district, it is immaterial 
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whether particular tracts of land, inaccurately 
described in certain portions of the organization 
proceedings, are properly within the district,®® 
and, where the district was established by an or¬ 
der or decree of court, the only question to be con¬ 
sidered in a quo warranto proceeding is whether 
the court had jurisdiction.®® In a proceeding re¬ 
lating to the incorporation of a municipality, the 
court will give consideration or special attention to 
the needs of the community in the light of what may 
reasonably be expected in the future.®'^ 

Municipal annexation of land. In a proceeding to 
determine the validity of an annexation of certain 
lands by a municipal corporation the court can con¬ 
strue the statute authorizing the annexation and 
determine whether it had been misapplied;®® 
but the court will not inquire into the city coun- 
ciVs knowledge of the territory®® or the motives 
or intentions of petitioners for annexation ! Where 
an area has existed for many years as a village, its 
suitability for municipal government, for annexa¬ 
tion to a city, is no longer open to question.® 

Irregularities in an election to authorize or ap¬ 
prove the exercise of a power by a municipal cor¬ 
poration cannot be considered, where such irregu¬ 
larities do not appear to have affected the result 
of the election;® and disregard of the election 


83. Mo—State, at Inf. of Huffman, 
V. Sho-Me Power Co-op., 204 S-W 
2d 276, 366 Mo. 832'~-State ex inf 
Shartel, ex rel City of Sikeston, v 
Missouri Utilities Co., 63 S.W2d 
394, 331 Mo 337, 89 ALB 607. 
Nob—State ex rel Johnson v. Con¬ 
sumers Public Power DIst, 10 N. 
W 2d 784. 143 Neb 763, 152 A.L R 
480. 

Solo q,-ae8tlon in quo warranto pro- 
ceodinp: agrainst fire insurance com¬ 
panies to prevent them from collect¬ 
ing increased rates under impound¬ 
ing orders of circuit court, in ab¬ 
sence of charge of fraud in tpro- 
curement of orders, was whether cir¬ 
cuit court exceeded its jurisdiction 
—State ex inf. McBattrick v. Ameri¬ 
can Colony Ins. Co., 80 S.W.2d 876, 
336 Mo 406. 

gorisdlotloxi of mTUdoipal corpora¬ 
tion, together with truth of reauisite 
facts, may be put in issue—^People 
ex rel McGroarty v. City of Los An¬ 
geles, 60 P.2d 101, 9 Oal.App2d 431. 

84h Mo —Oorpiu Jturls dted in 
State ex inf McKittricfc v. Ameri¬ 
can Colony Ins. Co, 80 S.W.2d 876, 
892, 336 Mo 406. 

Paartloiilar matters held beyond scope 
of InQulry 

In QUO warranto action by state 
to prevent building and loan associ¬ 
ation from unlawfully continuing to 


hold lawfully acquired ninety-nine- 
year leasehold, wherein lessor was 
impleaded, court had no jurisdiction 
to determine Issues between associa¬ 
tion and lessor as to existence of ob¬ 
ligations of lease and rights and lia¬ 
bilities of each thereunder—State 
ex rel. Johnson v. Conservative Sav¬ 
ings & Loan Ass'n, 11 N.W.2d 89, 
143 Neb. 806. 

85. Ill—People ex rel Honefenger 
V. Bums, 95 NB.2d 882, 408 Ill. 
68 

51 C J p 368 note 96. 

86. Ohio —^State v. union Cent. Life 
Ins Co, 13 Ohio CiP,Ct.,N.S., 49. 
32 Ohio CirCt 262, affirmed 95 N 
H. 1156, 84 Ohio St 469. 

87. Mo.—State v, Missouri Pac. R 
Co., 144 e.W, 863, 241 Mo. 1. 

88. Mo.—State v. Cartervllle, Aipp., 
188 SW. 1098. 

89. Mo.—State, at Inf. of Huffman, 
V. Sho-Me Power Co-op., 204 S.W. 
2d 276, 356 Mo. 832. 

9a NJ,—Westcott V. Passaic Paid 
Firemen's Belief Assoc., 103 A. 817, 
91 NJLaw 601. 

91. Ohio—Society Rerun v. Cleve¬ 
land, 3 NB. 357, 48 Ohio St 481. 

92. Ohio—Society Perun v. Cleve¬ 
land, supra. 


93. Ill —^People V City of Paris, 44 
N.B 2d 154, 380 Ill 503 
94- HI —^People V. City of Paris, su¬ 
pra 

95. HI—^People V HartQuist, 146 N. 
B. 140, 315 Ill. 228. 

96. HI—People v Wells. 126 NB 
575, 291 Ill. 584 

61 C.J. p 358 note 5. 

97. Minn —State ex rel Burnqulflt 

V. Village of Leetonia, 298 NW. 
717, 210 Minn. 404 

Court, In considering referee’s find-* 
lugs and evidence on which based, 
will give special attention to vil¬ 
lage's community needs, examined 
in light of what reasonably may be 
expected in the future.—State ex rel 
BumQuist V. Village of Leetonia, su¬ 
pra. 

98. Nev—State ex rel. Bibb v City 
of Reno, 178 P 2d 366, 67 Nev. 127 

99. Cal.—People ex rel. Strong v. 
City of Whittier, 24 P.2d 219, 183 
Caa.App 316 

1. Cal.—^People ex rel. Strong v. 
City of Whittier, supra 

2. Minn —State ex rel Town of 
Stunts V. City of Chisholm, 273 N, 

W. 236, 199 Minn 408. 

3. HI—^People V. City of Paris, 44 
NB.2cl 164, 380 Ill 503. 
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laws will nni l)o consitlorod where the provisions 
violated ate directory and not niaiidaloiy.^ 

All(\nc(i uiTtilidify of city charter amendments 
ac!oj)te<l III an election may he inquired into,5 and 
should be passed on,^» in a proceeding hrouf^ht in 
innsuiince of a statute allowinj* it to he instituted 
wherever any mateiial fraud or error lias been 
conmiitted at an election on a proposition. 

In procecdiiu; to oust foycii/n coyporation, the ac¬ 
tion of the projier oflieials in refusing* respondent's 
application for a license to transact business in the 
stale will not ho reviewed;*^ nor will the contracts 
of the corporation made within the state be an¬ 
nulled,*^ However, the court must look through 
the forms of the transactions to determine whether 
defemlaut was engaged in a husincss for which a 
license, permission, or charter power is required, 

c* In Proceedings Eclating to Office 

In a quo warranto proceodlng to tost tho right to an 
office, tho scope of Inquiry and decision Is ordinarily 
limited to tho validity of defendant's title to tho office; 
collateral matters or matters outside the scope of the 
action will not be Investigated or adjudicated. 


Tn accordance with tho gt'iuTal rule, stall'd stijira 
snhdivision a of this soclion, that the soupo of in¬ 
quiry and decision in a qno wananlo proceeding 
or action oKtonds and is hunted to questions winch 
have properly been put in issue, in a pioct'eding to 
test a person’s authority to exeieise an olllee, the 
pnmaty and innilanu ntal (juestion is whether de¬ 
fendant is legally entilh'd to hold the oilice in¬ 
volved,and n(»t as to the rights of any other per¬ 
son who may claim il.^^ 'fhe court may determine 
whether defendant has the qualifications express¬ 
ly required by constitutional or .statutory provi¬ 
sions and, if illegality in his election is cliargeil, 
the validity of the election may he examined in all 
respects concerning the. otlice involved,*3 it being 
permissible,’^'^ exceiit in some jurisdictimis,*® to go 
behiml the returns or certificates and, exeejit in 
some jurisdictions,^® to extend the in<|tiiry even to 
the ballots.’^'^ In tbe case of an oflicer of a private 
corporation, the recotds of the eoiporation lire de¬ 
terminative and must be considereil.*** 

Tn adjudging the right to hold public oflice, tbe 
court considers only the title,*® and there is no 
adjudication of onicial lij'bls,'*® or power?;,"* or t)f 


4, in.- -People V. City ot Pnrifl, ftu- 
vrn, 

Otatuto lioliA not mandatory 

Xn. aN‘ople V. Pity (»r PnrlH, HU'pra, 

B. Mleh. v, ftlurnls, 218 N. 

W. DO, :J 12 iMii'h. 08. 

G» MIeh. Sinister v. Slurr.l'J, HUpnu 

7- Kim. -Stnti* v Knr»!.nfi Natural 

<3ah <’o. «l l\ COO. Y1 Ivan. 780. 

8« Kmi.- 'Slate v. .Vmenean Hook 

Oo., CO P. 008, 70 Kau. 8-17, 

0* Pa —ex rel, 

Si'htiniler v, Kifl»‘lUy t.,nn<! Value 
AH.sar. CJo„ 107 A. OOO, 012 Pa. ‘120. 

10. <X*Io.— People ex rel. Pick V. 
Moaeo, 107 P2il O-IO, IH <k»lo. *101. 

lU.— Peorde i^x rt‘l. JiirieM v, WeoU- 
rum, 10(1 KIO. 010. aOC III. 427. 
Mo.- 'State tm Inf. of MeKlttrlek v, 
Wiley, 1(10 S.VV.eU 077, 340 Me. 
230 

Who roeetvoa greator aamhor ot 
vot«a 

III qtn* warranto proeeocllnir to test 
title to olllee of aluTiff to whleh de¬ 
fendant Imd lK‘»*n di'eliired eleelod 
real l.-wue wan wht* ri*ei*Ive<i sr«‘al<*r 
number of vtden,—Ikdirendt v. Wil¬ 
cox, m NT.W, tnn, 277 Mleb. 232. 

11, Mo.- State on Inf. of MoKIt- 
trlcik V. Wlloy, 160 S.W.2<1 077, 340 
Mo. 230, 

Xaetutthoat oaimot oontrovort rlglit 
or title of iperHon alloMed in informa¬ 
tion to bo anti tied to oIHce; nor can 
court adjudteata on Much rislit. un- 
lega It in nooeHsarlly Involved In dii- 
termination of Unue between people 


and reMpon<lt*n1 ^ state on Tnf. of 
MeKlttrlek v. WUley, mipra. 

12, Mina—Wllkinn v. T.argo, 141 'So, 
nsn, llin Minn 2?0. 

r>t CU. p .*158 note 10. 

Xopral offoot of faltnro to give bond 
IJtali, - State ex rel. Stain V. Ohrin- 
tenaen, 35 P.2d 775, «4 Utah 185, 

13. La —State ex rel. Momi v. Wll- 
11.M, App., J02 So. 138, 

51 CU. p 358 note 11. 

rraud in eleetlouH in propter aub- 
Jiu't of Inquiry in quo winrnnto. 
Alo.' State at Inf. MeKlttrlek ex rel. 
Marlin v. Stoner. X4C HAV.2(1 80i. 
317 Mo. 242. 

Nr.<i. S\varlnir<»n v, t'oplln, 101 S.R 
74(J, JMl 'N.d. 700, 

XioipU and iUoiral vote* InBoparablo 
Tex.-'Static ex rel. Lukovb'U v, 
Jolmnlon. Clv.App., 235 S.W.f.tl 032, 
reversed on other Kfouiuia, Sup., 
238 S.VV.2(l 057. 

14, (la.--Alexander v. Uyan, 43 S. 
14.2(1 654, 202 Uju 578- MeDmmld 

V. Vo ho, Perrl(*rcj, 172 S.IO. 1, L78 
(!a. 54. 

N* 13 —UnrUra<mr v. liawrcnco. 130 S. 

W. 35, 100 N.C. 411. 

51 O.J. p 358 note 12, 

15. Pa.- Commonwealth v. naxt<*r, 
35 Piu 263. 

Vndor statutory provlulon tlmt tho 
validity of no eleetUm whleh may 
bo conteHttal under otln^r provlHionn 
('an bo tnod In quo warranto, tho 
election of rolator eannot be inrtulred 
into in imoh pmecaalinK. - Paki'r v. 
State, 133 So. 201. 223 Ala. 467. 
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10. Mo. State v, Kruncln. 88 Mo. 
f»57. 

51 (\.l. P 350 mde 14, 

17, Ind State rel. Mit'ormiek 
V. Superior (’ourt of Kn»i\ (’outUv, 
115 N.Klld 822. 

Ti*x. Stale ex rel. LuK<n teb v, 
Jehneton, Civ.\t»p., 228 S.W.fd 

3;'V, error dlnnnnaed. 

51 <\.l. p 35D note 15. 

10, tti. Pi'ople ex rt‘!. ('•onrtney v. 
lantM, III .S.K.IUI 403, 370 in. 4Y«. 
1114 A.L.U. 083, 

Whorci fifeocik ttpvaared ot rnoord In 
put'h innnoer an to reintire Hm being 
v«ded Jointly by atoekholder*n tvu* 
teatrtmentary It w«a m»t 

ivernmne In (in(» warrant*) protaualin*! 
to teat title to olllee of dlreett*r, wlut 
wan voted for tmly by one (ruatee, 
to det'ide how the ntoek «u«ht to bo 
voted under eonatruetlon of ntoek- 
holder*M will whleh might give one 
trunteo a nepiirnto right to vote tho 
atoek «ui oppopiai to joint nr.ht np- 
t*earlng on eorpornte reeordf», Pi*o- 
plo ex rel. »<^ourtnoy v, Itottn, nnpra 
IB, (la, Howling V. I>oval, 58 S M 
2d 173, 2f)C Cii. 541' (hmter v. Arp. 
32 H.R2d 308. 138 Cit. 574. 

Ill,—People ex rel, .lonen v. Wood- 
rum, 100 N.H. Olti, 356 ill, 42 1 \ 
N'«d>. 'State v, t treat eh, 0-1 N.W, 

iOKI, 68 Neb. <187, llO Am.H.U. 47V. 

20, in," P<*oplo ex rel, Jone« v, 
Woodrum, 120 N.R 216, 356 111 
427. 

Nob,—State V, Itroateh, 04 KW'* 

X016, 68 N«b. 687, UO Am.H.U. 477 

21. CoIOw- i'euplb ox roU Xiukceva v. 
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the right to the salary or emoluments of the office,^2 
although it has been held, in a proceeding to test 
the right of judges to hold office and exercise juris¬ 
diction, that the validity of the jurisdiction con¬ 
ferred IS necessarily a matter for consideration ^3 
Conversely, while in a proceeding therefor it is 
proper for the court to inquire into whether cer¬ 
tain officers are attempting to exercise a power 
which has not been given them,24 jf the purpose 
is to determine the right of an officer to exercise a 
particular function, the legality of his election is 
not subject to inquiry.25 Similarly, where the pro¬ 
ceeding deipends on the validity of the removal of 
respondent from office by proper authority, the court 
will not inquire into his appointment or election or 
his qualifications to hold the office ^6 In a quo war¬ 
ranto proceeding by one removed from office against 
the incumbent appointed as his successor, the court 
may inquire into the sufficiency of the charges and 
findings on which the removal was made,27 but only 
to determine whether there was any evidence to 
sustain the judgment of the removing officer.28 


§ 45 

However, after an officer has gone to trial on 
charges preferred against him, without objection 
to their sufficiency, and the issues have been found 
against him, resulting in his removal from office, 
he cannot, by quo warranto proceedings, raise 
the objection that the charges were not sufficiently 
specific, 2 9 

Matters which are merely collateral will not be 
investigated ;30 nor will matters which are en¬ 
tirely outside the scope of the action be decided 
Thus, the court may not adjudicate the rights of 
persons who are not parties to the proceedings.22 
So, also, where respondent’s title rests on an ap¬ 
pointment, the court will not go back of the power 
of appointment to inquire into the title of the ap¬ 
pointing officer,23 or into his reasons and motives 
for making the appointment,34 or for removing 
the prior appointee,25 nor will it inquire into the 
right or title of a member of a board which ap- 
pointed,26 or which confirmed the appointment of,37 
respondent However, the jurisdiction of a board 
to make an appointment may be inquired into.28 


Letford, 79 P.2d 274, 102 Colo. 
284. 

AppUoatioii of constitutional provi- 
sion not deterxninalble 
In original proceedings in quo 
warranto to try right to ofSce of di¬ 
rectors of water conservancy dis¬ 
trict, court could not determine, in 
view of state of administrative de¬ 
velopment of district, whether con¬ 
stitution authorizing county commis¬ 
sioners to establish water rates was 
aT)plxcablo to water conservancy dis¬ 
trict in exercise of power to sell, 
lease, or otherwise dispose of water, 
to fix rates for water disposed of, 
and to levy assessments—People ex 
rel Rogers v. Letford, supra 

22. Pa —Commonwealth v. Wehr, 
17 Pa List. & Co. 689. 

Claim for ooxnpensation by bor¬ 
ough marshal who was dismissed by 
council was held not properly before 
the court in a proceeding in the na¬ 
ture of QUO warranto wherein mar¬ 
shal sought reinstatement —^Kin- 
iiard V Geiler, 188 A. 670, 16 JNT J 
Misc. 42 

23. N.J—Wilentz v. Galvin, 15 A 
2d 903, 125 NJ.Law 456 

24. Mo —State ex inf McDECittnck v 
Murphy, 148 S.W2d 627, 347 Mo 
484 

AflCaiuteiLaiUoe of oflloe outside city 
Mo —State ex Inf. McKittrick v. 
Murphy, supra 

25. Pa —Commonwealth v. Kemp- 
smith, 13 Pa.Co. 667 

20. Ala,—State ex rel McIntyre v. 
McBachern, 166 So, 36, 231 Ala 
609. 


27- Ohio.—State v. Donahey, 140 N. 
E 609. 108 Ohio Si. 440 

43 0.1*. p 676 note 35. 

28- Ohio—State v Donahey, supra 

29- W'ash—State v Kirkwood, 46 
P. 331, 15 Wash 298 

43 C J. p 676 note 37, 

30- 'Pla,—State v. Gleason, 12 Pla 
190 

51 C J. P 369 note 23. 

PartiGuIar matters held collateral 

(1) Argument, based on public 
policy, involving question whether 
a public ofllce should or should not 
be surrendered by an oiUcial accept¬ 
ing a commission m the army, was 
not for consideration by the courts 
—Commonwealth ex rel. Crow v. 
Smith, 28 A.2d 440, 843 Pa. 446. 

(2) In QUO warranto proceedings 
to determine rodpondent’s title to the 
olllce of member of board of tax levy 
for Hennepin County, an attack 
could not be made on respondent’s 
title to office of de facto city comp¬ 
troller of Minneapolis to which he 
had been appointed by city council 
on city comptroller’s death, al¬ 
though by special law the city 
comptroller was ex onicio a member 
of the hoard of tax review for Hen¬ 
nepin county since such attack is a 
collateral matter—State ex rel Hen¬ 
nepin County V. Brandt, 81 NW.2d 
5, 226 Minn. 845. 

31- SC—State V Whitten, 76 S.E, 
880, 92 S C 409 

61 C jr p 359 note 24. 

32. Fla —Tervin v State ex rel. 
Landis, 166 So 627, 116 Fla 638. 
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Bights of bondholders 

In QUO warranto to oust officers 
of purported drainage district, court 
had no jurisdiction to adjudicate 
validity of bonds issued by district 
or validity of appointment of receiv¬ 
er m suit instituted by bondholders 
againbt district—Torvin v State ex 
rel Landis, supra 

Vote of stockholder not party to 
suit 

In quo warranto proceeding by 
stockholders to review the election 
ol directors of corporation, superior 
court had no jurisdiction to pass on 
question of whether vote of another 
stockholder was properly accepted, 
where such stockholder was not 
party to cause, notwithstanding such 
stoclsholdor had full knowledge of 
the pendency of proceedings, and 
person who voted stockholder's 
shares by proxy was made defend¬ 
ant in proceeding—State ex rel Li- 
dial V. Supoijor Court foi King 
County, 89 P 2d 601. 198 Wash 610. 
33 Mont—State v. Smith, 163 P. 
784, 63 Mont 3*11 

Nov—State v. Horton, 8 P. 171, 19 
Nov. X99. 

34. Ala—State v Adams, 2 iStew. 
231 

35. Mont—State ex rel Matson v 
O’llern, 66 P2d 619, 104 Mont 126 

86. N J —^Weitz v Preston, 174 A. 
429, 113 N.J Law 271 

37. N.J —^Rhinesmith v Goodfellow, 
169 A 279, 111 NJLaw 604 

38. Ohio —State v McClymon, 7 
Ohio Dec, Reprint, 109, 1 Cinc.L. 
Bui 116. 
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// a forfeiture is churned l>y reason of fads aris- 
subsecitioiit to a valid election, tlio court may 
inquire thereinto, even tlumj^h misconduct is 
charf>;ed which constitutes a cnininal ofTeiisc of 
which defendant has not been convicted,^''^ hut the 
question whether one person has forfeited his ri^ht 
to the ofiicc of jiid^e cannot he <letcrinitiecl in a 
quo wan auto proceodiiii>: against anothei person 
chosen iudf*e pro tc'inpoit',‘to and in at least one jii- 
lisdiction it has been held that charges of mis¬ 
feasance in (d(lc(' cannot be tried by the hif^hest 
court of the stalc.*^’^ 

Legal existence of office or body. In some juris¬ 
dictions it is h(dd that, in an action aj»amst an in¬ 
dividual for oxercisinji^ unlawfully an ofllee in a iim- 
nicipality, not only the question of the lepfal cxist- 
ence of the office,hut also that of the corpora¬ 
tion itself,may l>e tried and decided However, 
in otluT jurisdictions, it has been held that the Ic- 
)^al existence of a body to which respondent was 
appointed a memher cannot he tried out in a pro- 
ceedinj;^ in the nature of <iuo warranto,and that 
certiorari is the normal remedy there for and 

that the invalidity of an ordinance esUuhlishm^if a 
township office cannot be adjudicat<‘d in a quo 
warranto proceedint^ to try title to the office.^® In 


a proceeduif:* to test the right to an office in a jiri- 
vate corporation, the inquiry may exteml to the 
validity of the statute authorizing the office,'*7 hut 
not to the validity of the charter of the corpora¬ 
tion 

Akitlcrs pcriaiiting to relator When* the relator 
IS a claimant of the office, it has been Iud<I that the 
only (jticslion presented is wliether he oi respond 
out has the right to the office;'^® hut it has also been 
held that only the relator’s title is in <inesti()n,*'»o 
so that the court is not conc<‘nu‘d with th<* strength 
or weakness of respondent’s title/>^ When a ndalor 
seeks to avail himself of such an extraordinary 
remedy as quo warranto the couits are justified 
ill viewing his apiilicalion with scnitinizing eyes,*'3 
especially wheie it appears that the one wliose office 
is attacked is serving the luihlic interests witliout 
conqiensation.**^* 

§ 46 , - Mode and Conduct of Trial 

Ordinarily materlat and disputed laaurn of fact may 
bo fcubmittod to a Jury for trial. In oriyinal procredinoa 
In the highoit court of the ntato, tho court triai tho 
facts ns won as dotorminos tho law. 

Ordinarily issues of fact in a quo warranto ac¬ 
tion or proceeding may he suhnutte<l (o a jury 
for trial hut immaterial is.sties need not he suh« 


39. I*a. <\niunonwiMiUh v, Walter, 
Hit Pn. ion, U Am.U. 154. 

Hi <1.J. n ar>i) note 17. 

(lonvletlon ei>uvUtloii i>rm*<n*nt to 
aeliou or nroiUHHliuir »iv«i supra S 
t7. 

40. Kan. Slate v. iten, 177 IK 529, 
i04 Kan. H8. 

4X- Minn.—Stale v. KorKoren, 104 
KW. 024, ino Minn. 270, 

43. Mo.—State v. <3etfee, 50 Mo. fiO. 
K.V.—people v. (larponter, 24 N.X*. 
90. 

AvallfiblUty of auo warranto to omit 
holder of o/Uee el aimed not to 
have lofcal exlHteu<*e^ mcm« aupm 9 

5 b. 

43. Mo.-'State v. (loffee, 50 Mo. 50. 
N’.V,--IVople V. Carpenter, 24 N.V. 

88. 

44. N..T.- *WnH» v, tmpelli'zerl, 4 A, 
2a 28, 123 N.J.Law 213. 

45. N.J.—Wan« V, Impellejfierl, «u- 
pra. 

40. N.jr,—liorfl V. Ilavla, 142 A. 780, 

6 703, 

47. iquuppine.—O ovarnment v. 
SpritiKor. 50 X^hlllppmo 250, af- 
llrmed 48 aCt. 480, 277 tT.S. 180, 
72 L.JUd. 845. 

48. Commonwealth v. Yettop, 
43 A. 228, 100 J^a. 488. 

51 O.J. p 350 note 32. 

40. KXl—SiUlHbury v. Croom, 53 S. 

K 3G4, 187 N.O. 223. 

51 aj. p 550 noU 58» 


50. state ex rel. Klnnk v, 

Oollinn, 73 N.KOd 195, 148 Ohio 
St. 45, 

51. (Uilo.- State cx rel. ^''laHlc v. 

(\»UlnH, mtpra, 

53. Or.- Slate ex rel, Ilallfrarth v. 
School Uhit, No, 2.1, Union <*<»unty, 
172 P.2<1 <>r*5, 170 Or. 411, 

53. f>r. Slate ex rel, HalUiarth v. 
School 1 >InI. No, 23, Union Coun¬ 
ty, Hupnu 

54. Xla. Kelly v. HorUm, 172 S.K. 
4, 178 Un. 127. 

N.J.- Oorpns jrurls cited la 1>1 Mona 
V, Mariano, 8 A.2d 07, 08, 123 N. 
jr.Uaw 75. 

51 O.J. p 350 m»i« 3*4—20 C.J. p 380 
note 29, 

Oonatltuthinnl right to Jury trial In 
QUO warranto proeeedlngM ««« Ju- 
rlea fi 51. 

OrsdihiUty of votsr who tellH for 
whf»m he regintered hl« vote on vot¬ 
ing machine Ih for Jury.—Wood v. 
State ex rel. I 4 C 0 , 128 H.W.2a 4, 133 
Tex, UO, 121 A,L.K, 931—M* parte 
Nmipy, 126 ff,W.2d 1, 132 Tox. 575, 
foUowiHl In Mx parte OUlrlen, 328 8. 
W.2d 8, 182 Tex, 579, lOx parte Me- 
Afee, 128 «.W,2<I 3, 132 Tex. 570, and 
'&X parte fCInualO, X28 S.W.2d 8, 132 
Tex. 580. 

Qas9tlott9 held for jtivy 

(1) Where information in quo 
warranto proceodtnK instituted in 
aupremo court <}hargod Uiat gov- 
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ermir idect wan not eiiiziQt of Unit¬ 
ed Stnteri ami that ho had not re- 
nUlcd live ycara nett preceding dee- 
lion within at ate, and renpondent de¬ 
nted itueh averments, Quentton.i of 
fact, properly triable to jury, were 
held pre(iente<l.. State ex rel. Sath- 
ro V. MooUle, 35K N.W, 568, at N.U. 
340, 

(2) In QUO warranto proeecnilng to 
forfeit charter ci»rporatton char¬ 
tered to do a ireneral adverUnltiK 
Imnltic.MM on Kroumt that buatnean 
conducted by corporation wan ultra 
vlrea^ and wmi not advertInlng tuml- 
naan, v^hetiiep corporal lon'a buidnena 
f’arno wUhln me^nnlng of term ♦•ad¬ 
vert lalnff’* an nnderidcmd by tinme 
ennaged in the buidnmia wofi for 
Jury.* -State v, tluardlon Koundatiun 
of Texaa, Tex.Olv.App., 128 H,W.2d 
880, error diamianed, Judgment cor¬ 
rect. 

<3) In QUO warranto proeeedlng to 
dett'rmine tenure of defendnnUa aec- 
oiid term an Judge, wliero defendant 
on day ho wati appointed to mentnd 
term algned an undated reulgnatton 
to take effect at governor*#* pi**nfmra, 
which realgnatlon governor at later 
date rocidvt^d and ftc«wt<.d, «ml tie- 
fendant contended that ha deUvared 
reHignatUm to ntato houtia tmforo ho 
won appointed to aectmtl term and 
withdrew It before goviirnor accept¬ 
ed it, QuoHtlon whethar roiilgnatlon 
woH given before or after b**ginnlng 
of ttccoud term wau for Jury. -IZaher 
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mitted 65 A question of intent should be withheld 
from the jury where any deduction could rest only 
on conjecture, and not on any reasonable infer¬ 
ence ,6® and, if the facts are conceded, there is 
nothing for a jury to try 67 Accordingly, an af¬ 
firmative charge may be given, or a verdict may 
be directed, for the state or people where the evi¬ 
dence in behalf of plaintiff is direct, positive, and 
undisputed,6 8 and there is no evidence of a de- 
fcnse,6® or the evidence of a defense is insufficient 
to go to the jury,60 but not otherwise 6i 

On a trial before a jury, the right to open and 
close lies with the party who has the burden of 
proof ;62 and instructions should be given in ac¬ 
cordance with the rules governing instructions in 
ordinary actions.63 Where the trial is before the 
court alone, a material issue should not be ignored 
in the findings of fact 6^ 


§ 46 

Original proceeding in appellate court. In a pro¬ 
ceeding brought originally in the highest court of 
the state, the court tries the facts,65 as well as de¬ 
termines the law 66 While the court may appoint a 
commissioner to take evidence and make findings 
of fact and conclusions of law,67 where final judg¬ 
ment IS entered on the pleadings on motions there¬ 
for, in accordance with the rules discussed supra 
§ 40, the motion of a party for the appointment of 
a commissioner will be overrulecL68 When a com¬ 
missioner has been appointed, his findings of fact 
are advisory only,6® and, although entitled to con¬ 
sideration,are not binding,and the court has 
ample power and the duty to go behind the find¬ 
ings and examine the evidence,72 not only where 
exceptions to the findings are filed,73 but even 
where the findings are in favor of defendant as to 
a particular cause of action and counsel for the 
state concedes that the evidence is not sufficient to 


V Umansky. 1 A 2d 887, 121 NJ 
Law 230 

55. Tenn —State v. Robertson, 5 
TennCiv.App. 438. 

66. Wis—State V. Acker, 126 NW 
962, 142 Wis. 394, 20 AnnCas 670 

57. N.C.-JState v. Wilson. 28 SB 
654, 121 N.C 426. 

Jury finding' properly disregarded 
In quo warranto proceeding to an¬ 
nul annexation of territory to mu¬ 
nicipality, trial court under the un¬ 
disputed facts in evidence properly 
disregarded jury's finding that sole 
purpose of suit was enforcement of 
individual rights of relator, where 
relator owned only a small portion of 
annexed territory.—Town of De 

Kalb V. State ex rel. King, Tex Civ 
App., 71 S.W2d 299. 

Question held one of law on agreed 
facts 

Defendant In quo warranto to de¬ 
termine right to olfice of county 
judge and clerk of district court 
was held not entitled to Jury trial 
where sole question on the agreed 
facts was whether incumbent re¬ 
moved by board of county commis¬ 
sioners had been judicially deter¬ 
mined to be Insane, since such ques¬ 
tion was one of law for court,— 
State ex rel. Sathre v. Roberts, 269 
NW. 913, 67 N,D. 92, 108 A.L.R 37. 

sa Ala.—Harris v. State, 109 So 
291, 215 Ala. 66. 

In proceeding to prohibit practic¬ 
ing law by independent insurance 
adjusters where there was direct 
and undisputed testimony showing 
that some of the activities in which 
respondents were engaged constitut¬ 
ed practicing law contrary to stat¬ 
ute, the general affirmative charge 
with hypothesis as given by court 


was proper—^Wilkey v State ex rel 
Smith, 14 So 2d 536, 244 Ala 568, 
161 ALR 766, certiorari denied 64 
set 195, 320 US 787, 88 L Ed. 473 
After submission of issues to Jury 
Fact that judge had submitted quo 
warranto case to jury to pass on 
questions of fact raised by plead¬ 
ings did not deprive judge of power 
to direct verdict for relator, where 
such verdict was demanded by un¬ 
contradicted evidence —Compton v, 
Hix, 193 SB 262, 184 Oa 749 

59. Ala—^Harris v. State, 109 So 
291, 215 Ala 56. 

60. Ill.—^People v. Drainage Com¬ 
missioners, Union Dlst No. 1, 118 
NB 742, 282 Ill. 514 

61. Qa—Phillips V. Bo7ar, 169 S.E 
245, 172 Ga 862. 

Nonsuit was held erroneously 
granted where evidence and reason¬ 
able inferences therefrom authorized 
dnding for petitioners seeking to 
oust county school superintendent 
—^Phillips v. Rozar, supra 

62. DC—^Newman v U S , 43 App 
DC 63, reversed on other grounds 
35 set 881, 238 US 537, 59 L 
Ed 1446 

51 CJ p 369 note 41. 

63. Ill —^Elston, etc.. Gravel Road 
Co V People, 96 Ill 684. 

Xnstruotions held proper or not er¬ 
roneous 

Ala—Owen v State ex rel. Bailes. 

200 So 412, 240 Ala 682. 

Mich—Behrendt v. Wilcox, 269 N. 

W. 166, 277 Mich. 232. 

51 CJ. p 859 note 42 [a]. 
Xnstmotlons held properly refused 
Ala—Owen v State ex reL Bailes, 
200 So. 412, 240 Ala 582. 

Miss—Jones r State ex rel McFar¬ 
land, 42 So.2d 123, 207 Miss. 208. 
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64. Tex—State v. Pease, Civ App , 
147 SW 649. 

65. Fla —Corpus Juris quoted in 
State ex rel Davis v City of Avon 
Park, 168 So 159, 163, 117 FJa 
565, 98 AL.R 230 

Kan—State v Barker, 241 P. 253, 
119 ICan 853. 

R.I—Jackvony ex rel v. Berard, 18 
A 2d 889, 66 R.I 290 

66. Fla—Corpus Juris quoted In 
State ex rel Davis v City of Avon 
Park, 168 So 169, 163, 117 Fla. 
565, 98 AL.R 230 

Kan—State v Barker, 241 P. 263, 
119 Kan 863. 

67. Kan —State ex rel Fatzer v. 
Axton. 216 P2d 784, 169 Kan 49. 

68. Kan —State ex rel Beck v. 
Gleason, 83 P 2d 435, 148 Kan. 459, 
rehearing denied 84 P.2d 48, 148 
Kan 458 

69. Kan —State ex rel. tPatzer v. 
Axton, 216 P.2d 784. 169 Kan 49 
—State ex rel Boynton v Bucha¬ 
nan, 51 P2d 5, 142 ICan. 616 

Mo—State on Inf of McKittnck v. 
Graves, 144 S W 2d 91, 346 Mo. 990. 
51 C.J. p 360 note 46 

70. Mo —State ex rel. Gentry v. 
Sullivan, 8 S W.2d 616, 320 Mo. 
362 

71. Mo—State ex inf Miller v St 
Louis Union Trust Co, 74 SW2d 
348. 336 Mo. 845. 

78. Kan —State ex rel. Fatzer v. 
Axton, 216 P2d 784, 169 Kan. 49 
—State ex rel. Boynton v. Bucha¬ 
nan. 61 P 2d 6, 142 Kan. 615. 

Mo.—State on Inf of McKittrick v. 
Graves, 144 S W.2d 91, 346 Mo. 
990. 

51 C.J. p 860 note 47. 

73. Kan.—State v Foley, 198 P, 
861, 107 Kan. 608. 
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stii)|K)rt tliat catise of actionJ^ Accorclinpfly, even 
tlu)ni;li tlio rocoplion of cvkIohoc hy the cotuinission- 
(T was error, it would iit)t rociuirc the reconinuttal 
of the case to the coniinissioner.^’'*’ Similarly, 
whore a referee is appomted to make rnuhn^s of 
fact, his ruliii^»s on the piocoechiij; aie snh)ect to 
u'view.'^G Ilo\v<‘ver, whoio exceptions to the com¬ 
missioner’s findings of fact arc not hriefed, they 
arc ahaikloned,'^'^ 

Tn some jnrimhetions,'^^ hut not others,^0 the case 
may he st^nt down to the circuit court of tin* coun¬ 
ty where the controversy arose, for the trial of is¬ 
sues. 

§ 47* New Trial or ‘Rehearing?: 

A now trial imy bft fji'antijcl In a qtio warranto pro- 
cocciinn on tho sanif prounds and on tho sninu ahowlng 
as In civil c*i,«‘s jjiMiorally. 

A iu‘W trial may h(‘ granted in a (pto warranto 
proceeding on the same grounds and on the s*ime 
showing as in civil cases genoially.^t^ Thus, if a 
new trial is som»lit on the grcnnul of newly discov- 
•eied evidence, it must he shown that the newly dis- 
coveieil e\idenc(^ is of sueh a character as seriously 


to afTect the result and a new tri.nl will not he 
gianted on the ground that the verdict is ag.iinst 
the evidence, unless the impiopii(‘ty of the verdict 
is cleaily shown rinmiuls of a niolion foi new 
Inal which aic not uiged or .irgiicd are deemed 
waived.'''** 

77;nc /or viahuig viotUm. A motion for a new 
trial should he timely,^'* and it will not hi* gianted 
where it appears at the tune of the nintam that 
the teim of the oflice which is being litigated has 
expired.®® 

§ d8. Judgment and Enforcement Thereof 

Tho Judgment to bo nntorod In quo w.irranto pro- 
ceoclintja is fdther a Judninont qunnhinq or flonvuig tho 
writ or Tk jiidqmont of ouster, and It i$ Mihj* r.t to tho 
ruler, govetntng Judgmonts and decrees In civil actlona 
gen orally. 

The judgment to bo entered in quo warranto 
piocei‘tlings is eillier a judg.ineiit quashing lu* deny 
ing the writ or a iu(hpm*ut of ouster;®** and each 
case must lie decided on the facts pirnliar to It.®^ 
A jmhpiU'Ut of ouster fioin the i'laucIuM* or ofiiee 
involved is proper when it is made to app'sar that 


74. Kan. gifile v, Harkt‘r, 241 I>. 

rr»:!, no Kan. snu. 

ftl <\,l. p ;i(!0 nule 40. 

70. Mo. Kl.nli* on Inf. <»f MelCU- 
trnSv V. Ml K.\V.:iiI tU. aiO 

Mo. 000. 

7G. Minn. SI'ite ex rel. Town of 
Khintr. V, <U(y of <Snfihnlin, 273 
N \V. ran, ISS Mum. 403. 
nelunat to upen cano pr<ipor 
III (lun warranto pro* <‘eamf: py 
town to (iiirnPon ler.ntity of inking 
<»f territory from tin*.n on Ineoppo- 
rntion of eify, refusal of referee to 
tijiefi proeerdiin: to siUow that town 
did not oriainaliv nuthoriy.e inutl- 
tiillon of proecedlnu hut raimed It. 
hv remdutUm nft<*r I to inntltutlon 
wan held projter. Mtnte ev rel. 
Town of MtuntK V, City of (qilnholin, 
mu»ni. 

77. Mo. . SItate on Inf. MeKlttrlek 
V. Wnllsudi, IMI* S.W.aa 313, an3 
Mo. 312, Xfi5 A.UU. X. 

73. Mieh.--People v. SaoUett, 10 

Ml eh, ain. 

r>l tXJ, p 300 nolo 00. 

Content* of po»toA 

Where iHHueH In quo warranto ae- 
tlou wero referred hy Hupreme eourt 
to cireutt eourt Jud/re, recital In 
poHtea that jnd^rnient llnal bo en- 
ti*rod In deftmdant^n favor waa held 
Improper, nlnco poiileu should eon- 
tain only fnetH and IlndlnKH Kermnno 
to UhJnenmlth v. (Joodfcl- 

low, XOO A, 270, 111 N.J.Law 604. 
aro Tight to 5 X 07 on anoh. irtnl 
Where euprume court, In quo war- 


ninto pro(‘eediiir,s to tent <lerenil*i 
iinthi h'r.nl (pnlllteaPonn to hold (he 
nlllee of a nehiwd e(»nunl.n.j|oner, ri*- 
ferred tnUliur of te»aIniony and re¬ 
turn (henug to <Mreult luilyas de 
feod/ml had no ri;*h( to huM* n |nr.v 
determine the f.ietM. .Mtorney <;en* 
eral ex r<*l, Weiidrow v. Kunjui, 17 
N \V.2d 223, 310 Mieli OHO, 

70. icpv.- State ex rel, imvln v, Olty 
of Avon Park, I5S Ko. 100, 117 Pla. 

non. 08 a.IaH. isto. 

80. Mleh.-.-Peoplo V, Ha.Stidt, 14 
Mleh, 243. 

Grounds for new trial In elvll ne- 
tfonn r.enemlly neo N<‘vv Trial SS 
J3 dH. 

Jffovr trial hold not warranted 
-iloritfMil Ion of i‘h*eted atate trtsui- 
urer, III in;? quo wirnmto petition to 
onnt one appointed an hla nuee(«a- 
aor heemim* of hla failure to wive 
tiond, that he wim Klven no oppor- 
tunity to he heard <»n merlta of hla 
el'ilm that eertain puhlle ollpM^rH 
Tirevi'iited him from aeeurini? honii, 
eannot he eonaldered on hla petition 
for rehearitti?, where qno warranto 
petition allefTed no mieh fneta and 
he did not formally requeat leave 
to annual potitton or Inform eourt of 
aui'h faeta m petition for rehearing?; 
and petitioner, not requestlrif? leave 
to amtuul petition, hut aulimittlmr 
(*auKe on merltn after full oppor¬ 
tunity to plead all fueU rolled on, 
wa* held not entitled to rehearlmr 
on petition plendiuK additional fseta 
n<»t elnimed to he unknown to him 
when he ftlod quo warranto petition. 

268 


mate ex pel, Siam v. I'hrlnteuMen, 3C 
P2d YV6, «4 Utah IK&. 

81. Mleh People V. lliuSvett, X4 
Mleh. 320. 

33- Mleh.-* Peoplfl v* 44aeUott, mu- 
pra. 

03. Minn, Klate ex rel rtiunqulMt 

V. VUlar.e ig .St. Anthony. i!tl N.W. 
2d UI3, 223 Minn. t(M, 

84. Mleh, P*‘ople v. Plynumth Plank 
Hoad Uo., 3? Mnh. 24H, 
r»t <U. p 300 note 64. 

rs. Ponn. State v, ^hnlor, 6 Pay 

320, 6 AmM. 162. 

80. Khi. Tervln v. Htala ex rel. 

I-andlo, ir.« Ho, 027, U« ie|a. 033. 
Dhierethm of eourt no to nrant or 
refunal of Judnment of «m*der In 
<1110 warranto pru<:eedinn;i iieo nu- 
pra 9 0. 

Writ dcnlod 

Pla. State ex rel, W'at ion v, c^ern* 
entM, 1 Ho.2il IHO, MO Kla, 334. 

Pa. <lonummwealth v. tfUeary, 46 
Mi.Umt, ^ Oo. 337. 00 PIttah,Uiq?..h 
663. 

87. 1‘Ma.- -Pity tg (h»ml <laldoa v. 
State ex rel. (ilhlm, 6 Ho.2d 241. 
H8 mtu 671, followed In 6 Mo.2d 
244, 14H Pla. 673, 

axeiunion of proporty from city 
Umit* 

Kaeh eaaa In quo warranto for 
tho exoJuwton of property from rity 
UmItH muat be deelded <m tho faeta 
poeullar to of ('oral tJabloa 

V, State cx rel. Uibhe, eupria 
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defendant’s use or occupancy is illegal,88 or, in ju¬ 
risdictions wherein the huiden of proof rests on 
defendant, as discussed supra § 43 b, when he fails 
to sustain his plea by proof showing his right 
or title to the office or franchise in question 89 
Where, however, the burden is on the relator to 
establish good title to an office in himself, if he 
fails to sustain such burden, judgment for lespond- 
ent is proper,^>9 If defendant appears and pleads, 
a trial of the issues must be had, before the court 
will be authorized to enter a judgment of ouster,9i 
unless defendant withdraws Ins plca,82 or unless, 
as considered supra § 40, a demurrer thereto is 
sustained. 

Where plaintiff in quo warranto sues a corpo¬ 
ration and challenges its right to exercise certain 
powers and it appears that the legality of the 
organization of the corporation is in issue, plaintiff 
is not entitled to a judgment against the corpora- 
tion,93 because he cannot sue the corporation as 
such and at the same time be permitted to show 
that it has no corporate existence Similarly, 
the court cannot enter a judgment against the in¬ 
dividuals exercising the franchise of a nonexist¬ 
ent corporation and at the same time enter a judg¬ 
ment against the corporation 95 

The judgment or decree in quo warranto pro¬ 


ceedings is subject to the rules governing judg¬ 
ments and decrees in civil actions generally.® 6 The 
application to judgments in quo warranto proceed¬ 
ings of the general rule that judgments must con¬ 
form to pleadings, issues, and proof, is discussed in 
Judgments § 51 d; and the necessity of proof to 
sustain a judgment by default in quo warranto pro¬ 
ceedings, in Judgments § 213 a. Since an ouster 
is in effect an order to cease and desist from the 
exercise of the franchise or power in issue, as dis¬ 
cussed infra § 50 a, a provision in a judgment that 
respondents should be enjoined from such exer¬ 
cise is unncccssary,97 and, as considered in Judg¬ 
ments § 8-1, will not necessarily invalidate the judg¬ 
ment. 

Where acUcal legal results of election are duly 
established by pleadings or proofs in a proper quo 
warranto proceeding, it is the duty of the court to 
award judgment in accordance with the law and 
the established facts 98 

Judgment on verdict. Defendant is entitled to a 
judgment in his favor and against the state where 
a verdict has been rendered in his favor in a pro¬ 
ceeding instituted by the attorney general, in his 
official capacity, on behalf of the state 99 

Time of rendition. Under a statute providing 
that the court shall be open at all times for the 


88. Pa—Common wealth ex rel. 

‘Srhermer v. Franck, 166 A. 878, 
311 Pa 341 
SI C J. p SCO note 60* 

Statute hold not to require tentative 
Judgment 

Act loquinngr payment of salary 
and expt?nses to one receiving certifi¬ 
cate of election as Judge while act¬ 
ing as such, regardless of result of 
contest or action to test validity of 
election, and validating his acts, was 
held not to require entry of tenta¬ 
tive Judgment, effective only on af¬ 
firmance liy supieme court, instead 
of Judgment ousting person receiv¬ 
ing plurality of votes at invalid 
election, in action in nature of quo 
warranto to determine title to of¬ 
fice—State cx rel. Adams v Murray, 
257 NW. 663, 219 Iowa 108. 

Ouster from office 

Conn —^Alcorn ex rel. Hoerle v. 
Thomas, 17 A 2d 514, 127 Conn 
426. 

Fla—State ex rel Landis v. Prevatt, 
148 So 578, 110 Fla 29. 

Ga —Guy v Nelson, 44 S.B 2d 776, 
202 Qa 728 

Kan —State ex rel. Parker v. Me- 
•Knaught, 107 P 2d 693, 162 Kan 
689 

Mo—State on Inf. of McKittnck v. 
Williams, 144' SW2d 98, 346 Mo 
1008—State on Inf. of MdKittriok 


V. Graves, 144 SW.2d 91, 346 Mo. 
990 

Tenn—State ex rel Bryant v Max¬ 
well, 224 S-W.2d 833, 189 Tenn 
187. I 

Ouster of corporation. 

Colo —^Norton v l^oople ex rel Rud- 
beck, 81 P2d 393, 102 Colo 489 

Fla —State ex rel Landis v Pre¬ 
vatt, 148 So 578, 110 Fla 29 

Ouster of school district and di¬ 
rectors 

Mo—State v School Dist No, 118, 
App, 48 S,W.2d 135. 

Ouster txom Jurisdiction over terri- I 

tory I 

Ill —^People ex rel. Universal Oil 
Products Co. V Village of Lyons, 
79 NE2d 33, 400 Ill 82 

Minn—State ex rel. Town of Stuntz 
V City of Chisholm, 273 N.W. 236, 
199 Minn 403. 

89. Ill—People v. Thomas, 201 Ill 
App. 360 

51 CJ p 860 note 62. 

90. N.J—Colton V Kreutzinger, 186 
A 18, 116 NJLaw 466, affirmed 
191 A 878. 118 NJLaw 188. 

91. Ill.—^Paul V People, 82 Ill. 82 

51 C.J. p 360 note 66. 

92. HI—^People V. O'Connor, 87 N 
E* 1016, 289 m. 272. 

93. Ill.—People ex rel. Ray v. Lew- 
istovm Community High School 

2G9 


Dist No 241, 57 N'B2d 486, 888 
III. 78 

94. Ill—^People ex rel. Ray v Lew- 
istown Community High School 
Dist No. 241, supra. 

9B. Ill.—^People ex rel Barrett v 
Gentile Co-op Ass'n, 64 N]£!2d 
907, 892 Ill 393. 

96. Idaho—State ex rel. Taylor v. 
Beneficial Protective Ass'n. 94 P. 
2d 787, 60 Idaho 687 

Decree held not too general 
Idaho.—State ex rel. Taylor v. Bene¬ 
ficial Protective Ass’n, supra. 
TTncertaanty 

A judgment Is open to criticism 
where it is so worded as to create 
uncertainty as to whether or not it 
Is a judgment of ouster in favor of 
the people—People v. Miller, 144 Ill. 
App. 630. 

97. Mo.—State dh Inf, of McKit- 
trick V Koon, 201 SW.2d 446, 366 
Mo 284 

Tex —McLeod Independent School 
Dist. V. Kildare Independent 
School Dist, Civ App., 167 SW2d 
181, error refused. 

98. Fla—^Kitchmg v. State, 59 So. 
971, 64 Fla. 834. 

99. N.J—^McCran v. Plainfield Un¬ 
ion Water Co, 136 A. 204, 108 N 
J.Law 243. 
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jjfnmttTip: of orders? in qno warranto proccoclinffs, 
a jntlj;nuMil iij’.uiisl respondent is not void or irre}»- 
nliir IxTinise it was rendered at a time other than 
dining the lej'nlnr teini of the comt.^ 

§ 49 , - Scope and Extent of Relief 

a. In j*eiKTa! 

>1). In piotN'cding' a^jainst corporation 
c. In ])n)oec‘ding against inciunhtMit of 
oillcc 

a. In General 

The rehvf that may bo oranted In a quo warranto 
piocrrdinfl l« limited by the nature of the action, and 
df*pond8 on the ploadinq and pi oof. A fine may flonerally 
be imposed 

The relief that may he p:ranted in a qno warranto 
proceedinj; is liiniled hy the nature of the action.^ 
Thus, it is not within the legitimate scope of the 
r<‘lu‘f affouled hy such iirooet'din^^s to declare null 
and void what may have lieen done,^^ hut only to 
allinn or a<liudj^^‘ as unauthorized the franchise 


or power which may have hctui, with or without 
coloi of rij;ht, unlawfully exercised d'hc lehef 
to he granted does not ne(V‘sspnlv deiM‘iid on the re¬ 
lators theory of appiopii.ile lehef/* or tlu* piayer 
for ielief,‘> allhoiit»h it has also been ludd that Iho 
lack of a pio]i<‘i luayet may, mid<‘r some eueiun- 
stances, result in a ndusal of the ouster^ hut 
lather it deiuuuls on the pmpixe of th<* 

I)ioc<‘edin;jf,^ the alle‘»aiions of the complaint,'•» and 
the evuleiice*^^ 

While a judf»menl will he limited so as not un- 
necessaiily to impose too }*ieat a hunhm on re¬ 
spondent/^ the scop<* of the judjiiuent may not he 
limited (‘xcepl for jijood caus<‘/- 

Dijfcrction of court. It has heiui htdd that, where 
a court has disendion in fjianimjr or reftisiiijr a 
judjLunent of ouster in a (pio wananto procoedin^, 
as tliscusscd supra § d, the chai actin’ and lei ms of 
the judgment are larjyely within the discretion of 
the court/*'! taking all material facts into consider¬ 
ation.'!^ 


1, Ala. .faek.sou v. State, 42 So. Cl, 
14!) Ala. tin. 

St, Neb. St.'ite e^ rel, .TolmPon v. 

miMle Powit Hist., 10 
N’.Wild 7«4, Ha Nel>. 7511, 102 A, 
n It 4K0. 

3* Neb. Htnle ox rol, Johnnon v 

t?on*uitner.M Tublle Power mi- 

prn. 

Neb. Mtnte ex rel. Johnwon v. 

(XuifiUnuTs Publle I>ower 
Hupriu 

5« AI.M ill. lie V, Ibrminp.hnm Wa¬ 
ter \V<*rk'* (’(»., (I'l Sn, aa, 18S Abu 
a««. AMU CVeMDHin IOC 
d« IT S Utamianl <m < V v. MIji- 

Mmrl, Mo., 22 JU-t. *10«, :V.M US. 
270, fifl 700, A««.<,”101.11)131) 

oan. 

r»t C J. p 201 note «0, 

Bas’n of vu^* 

•*ThiH rule nrl.'ien from the fnet 
tlial <iu<» warranto wap orlKlnully 
I'onaidered a enrnlrinj ppoceedmir 
HiKh Ulte un indietiniMit, the petition 
or Information did lutt eontaln any 
prayer whataotwer, nor waa It n#t<‘en- 
flnry."-' c”raln v, AdartiH, T«x.Oiv. 
App., 120 H.W.2d 200. 203. 

Bollof privyod for i» xtot Always 
IpraatiHl, oven thomrh (lueMtlotiH of 
law on whleh relief t)rnyv<i for do- 
pendn aro doelded for plalnlUT.—O uh 
iiervlco t?o, v. Consolidated (but 
Utmtbm Corporation, 05 P.2d 004, 
140 Kfui. 423. 

7* Htato ex rul. Attorney Oon- 

arol V. City of Avon l^ark, 140 So. 
400, 108 Fla. G41, rahearlnt; denied 
Stato ex rel. I.>fj^viH v. <Uty of Avon 
X»ark, 151 So. 701, 117 Fla. 666, 
modUlnd on other xrounde 168 So. 
109, 117 Fla. 666, 98 A.L.R. 230. 


Frayor hold to require refusal 

r« qno warranto proeeodinK on re¬ 
lation of ownora t»f iillettedly unbon- 
(diled rural lnn<l.*i inebubal In mu- 
uleipiility, where there wan no pray¬ 
er to oupt niiiiueipallly from all 
lands HO Ineluded, ouater na to <'ore- 
latorH* landM M<‘a(tere«l ihrouuhout 
ineiuiled tcuTlIorv wict refUMed,* 
Htale ex rel, Attorney Ceiieriil v. 
(MIy of Avon t\Mrk, HO «o. 400. lOK 
Fla. (141, rehejirinn denied Mtalo e^c 
rel. Ihivls v <”Ily of Avon Park, lOt 
Ho, 701, 117 Fla. 050, moditled on 
otluT nromtda 158 Ho, lOI), il7 Fla. 
505, 08 A.ti.U. 230. 

8. Ala.- State v, Idrinlnplmin Wa¬ 
ter W^irkM l”o., 04 Ho. 23, IHO Ala. 
388, Aim.CaH 101011 ICO. 

0. Tex, Crain v. Adams, Civ,App., 
120 S.W.'M 200. 

51 C.J. p3(n note 8.1. 

10. Tex,—<”raln v. Adama, mipra. 

51 O.J. p 3G1 m»tt‘ 84. 

11. rcnn.' Htale ex pel. TFek V. 
Oleaoon, 83 P..M 425, H8 Kan, 450, 
rehearing denied 84 P.2d 48, J4H 
Kan. 458. 

On oufitor from the praottoe of 
medicine a ml nnrirery, an osteopath, 
wln> owned nnd operated a hoppitnt, 
would not he ouatin! from permit¬ 
ting other onteopntha to prnetleo 
medicine and uurKory irenernlly in 
hlH hoHpllal, Mlneo mi eh order would 
put too mueh of a burden un the 
osteopath.--State ex rel. Xhtok v. 
ClleaMon, supra. 

IS. KonnltiKton - Saoneror 

Theatrea v. Stato ox rel, Dlat. 
Atty., 18 So.3d 483, 196 Alias. 841, 
153 A,h,7SL 881. 
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Cause held tncnmcleut 
Trial eiMiit liiil nut ha\e Jurl.'idle 
tlon to limit the Meiip»« of Itri Jud;?* 
inent in quo warninto preecMdinw 
mi»rely luoMir-e {.tato purpiieiod to 
app<‘nr throuijii ib.tro't attorney 
rntht*r than attorn»'> uiqieral. Uen* 
nliui’tc»n'HMt p|*er Tbijitrea v, Hlato 
ex rel, I hat At (>„ tmpra, 

13. Mo. mate on Inf. of MeKit- 
triek V. Koon, 20t It W.fd 4 III, rifdl 
Mo. J*8l Pl.ite, on inf, M«’Kittriek, 
V. \V,smoi'e, 122 H.W.IM D/ll. 1115 
Mo. III!! lit ate e\ rel, M« IvittrO'k 

V. P. H innlb'V K- Po, la*; .s,\v.;:d 
8l)r>, 340 Ml* M*2, <t*rti*irarl tlenit'd 

H. luidlry itt (‘o. V, mate oV MIh- 
m*urt, 58 HPt. 12, Ml*' P.U. tUUl, 82 
UKtI. Min .Htale rv inf, MeKit- 
Irb’k ex rel t*ity of l,t4»aiiof» v. 
Mlntitnirl Ht ueUird T**!, (Ni, K5 H. 

W. 2d «i:i, :t;i/ Mo CP* Mtate ex 

Inf. Milbr V, Ht, Lttulo Poi**n q'ruMt 
Po.. 74 S W.'M 348. iru Mo. 815, 
fi*llowt‘d in .St, Ip* eN inf. Miller v. 
MlU'Uonlppl Valb'y Tru d, 74 

HW.I'd MU. 325 Mo. 8V2 and Htat«* 
ex inf, Mtlb‘ 1 * v. Men ant lie Pnm- 
meree Hank ^ I'nial Po,. 74 H \V,2d 
3«a, 335 Mo. 8/3 Slate v. Ht. le4il.N 
Firm Mat. IMnk. IMU tl.W. Cl3, 227 
Mo. 297, 20 A.K.U. 918. 

14k Mo.- State on inf. of Taylor v. 
Amerlean Inti. c\>„ 200 H.W.:m 1, 
360 Mo. 1063. 

Xn. asMcsslAff ths punishment in 
quo warranto proeeedinic to ouof or 
PuniMh ntoek lire itmuranee eompa- 
nlCH hecauxe a«eut of eotnpanieM^ in 
order to nettlo litiKatlon iiHainHt 
eompanloH, lirUied aiiperlntendent of 
likHumneo, court would takn ir>tf» eon* 
sldt^ration faot that impoundttd funda 
in Utlgntlott were rostorod nnci paid 
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Fine, In general, the court may impose a fine 
in addition to, or in lieu of, ouster and in some,^® 
but not all,^*^ jurisdictions a substantial fine may 
be imposed. However, the pro'priety of imposing 
a fine is usually regarded as a matter of sound ju¬ 
dicial discretion ,18 and ordinarily the fine will be 
omitted,i8 or limited to a nominal amount 20 

In proceeding under ancient common-law writ of 
quo warranto, a judgment for the king was that 
the franchise be seized in his hands,if it was of 
such a nature as to subsist in his hands ;22 and, 
if not, the judgment was merely one of ouster.23 
In case of judgment for defendant, he was allowed 
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the franchise.®^ 

b. In Proceeding against Corporation 

In a proceeding against a corporation, the court may 
enter judgment of ouster as to the franchise or merely 
as to particular powers, and may oust the officers from 
the exercise of their functions. 

In a proceeding against a corporation, the court 
may enter a judgment of ouster as to the corpo¬ 
rate franchise or merely as to particular powers, ^5 
or as to the exercise of powers in certain places 
and, if the corporation is dissolved, the court may 
order incidentally that the officers shall no longer 
exercise the functions of their offices 27 However, 


to policyholders, that litigation had 
been in courts for many years, and 
had become particularly irksome to 
many insurance executives —State 
on Inf of Taylor v. American Ins 
Co, supra, 

IB- Ill —^People V. White Circle 
Leagrue of America, 97 N El 2d 811, 
408 Ill 564. 

Mich —^Black v Contract Purchase 
Corp„ 42 lSrW2d 768, 327 Mich 
636. 

Mo —State on Inf of Taylor v. 
American Ins Co, 200 S W 2d 1, 
055 Uo 1053—State on Inf of Mc- 
Kittrick V Williams, 144 SW2d 
t)8, 346 Mo 1003—State on Inf of 
McKiUrl<k V Graves, 144 SW2d 
91, 346 Mo 990—State, on Inf of 
McKittnck, V. American Ins Co, 
140 SW2d 36, 346 Mo. 269--State, 
on inf McKittnck, v. Wymore, 
132 S W 2d 979, 346 Mo 169 
Or,—State ex rel. Hallgarth v. School 
Dist No 23, Union County, 172 P. 
3d 665, 179 Or 441 
51 C.J. P 361 note 86 
Private ofiloers 

The punishment for usurpation of 
omce as provided in guo warranto 
statute is not limited to public oih- 
cials, but applies also to private of- 
fleers —^People ex rel Courtney v 
Botts, 34 N.B 2d 403, 876 Ill 476, 134 
ALB. 983. 

16. U.S—Standard Oil Co v. Mis¬ 
souri, Mo.. 32 set. 406, 224 US 
270, 66 LE3d 760, Ann.Cas.l913D 
936. 

Mo.—State on Inf of McKittnck v 
Graves, 144 SW2d 91, 346 Mo 990 
—State, on inf. McKittnck, v. Wy¬ 
more, 132 S.W 2d 979, 345 Mo. 169 
Pines based on peroantaflres 

In QUO warranto proceeding- to oust 
or punish stock fire insurance com¬ 
panies because agent of companies, 
in order to settle litigation against 
oompaples, bribed superintendent of 
insurance, a fine was imposed, based 
on percentage of amount which each 
company had in impounded fund in 
litigation, with a minimum fine of 
ten thousand dollars.—State on Inf 


of Taylor v American Ins Co, 200 
S W2d 1, 366 Mo 1063 

17. Ky—Commonwealth v Ken¬ 
tucky Jockey Club, 38 S W.2d 987, 
238 Ky 739 

18. Mo—State, on inf. McKittnck, 
V Wymore. 132 SW2d 979. 345 
Mo 169. 

19. Mo.—State v McAdoo, 36 Mo 
452 

51 C J p 361 note 88. 

Fines held not warranted 

(1) Where there was no showing 
of fraud or misconduct, evidence was 
held not to justify imposition of 
fines on persons elected to office of 
city aldermen and attempting Qual¬ 
ification and serving as such alder¬ 
men, although at lime of election in¬ 
eligible to office by reason of being 
in arrears in payment of taxes due 
city.—State ex rel Sathre v. Quick- 
stad, 268 N.W. 683. 66 ND. 689. 107 
AL.,R. 202. 

(2) Fire Insurance companies 
should not be fined in quo warranto 
proceedings to prevent collection of 
increase in rate denied by superin¬ 
tendent of insurance, where compa¬ 
nies collected increase in obedience 
to impounding order of circuit court. 
—State ex inf McKittrick v Ameri¬ 
can Colony Ins. Co., 80 S W 2d 876, 
336 Mo. 406. 

20. Mo—State on Inf. of McKit¬ 
tnck V. Williams, 144 S.W.2d 98, 
346 Mo. 1003 

61 C J. p 361 note 89. 

Only nominal fine reonlxed 

(1) Where no improper motives 
are alleged or shown against the 
party ousted, the fine Imposed will 
be merely nominal —State, on inf. 
McKittnck, V. Wymore, 132 S.W 2d 
979, 845 Mo. 169—61 CJ P 361 note 
89 [b]—20 OJ. P 262 note 88 

(2) Purpose of proceeding in na¬ 
ture of QUO warranto to determine 
whether respondent trust company, 
charged with doing law business, 
could lawfully draft wills and trust 
agreements and give legal advice 
concerning them In consideration of 
its appointment as executor or trus¬ 
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tee, was held to reQuire only imposi¬ 
tion of nominal fine and costs on it 
and order that it cease such prac¬ 
tices on penalty of forfeiture of its 
charter—State ex inf Miller v. St 
Louis Union Trust Co, 74 S.W 2d 
348. 336 Mo 845, followed in Slate 
ex mf Miller v Mississippi Valiev 
Trust Co, 74 S W 2d 361, 336 Mo 
872 and State ex inf Miller v. Mer¬ 
cantile-Commerce Bank & Trust Co, 
74 SW2d 362, 336 Mo 873 

21. Ark —State v. Ashley, 1 Ark 
279. 

22. Neb—State v Moores, 76 NW 
630, 66 Neb 1 

Utah—State v. Elliott, 44 P 248, 13 
Utah 200 

23- Neb—State v. Moores, 76 NW. 
630, 66 Neb 1 

Utah—State v. BJlliott, 44 P. 248, 13 
Utah 200 

24. Ark.—State v. Ashley, 1 Ark 
279. 

25. Ill —^People V. White Circle 
League of America, 97 N.B 2d 811, 
408 Ill. 664. 

Mich —^Black v. Contract Purchase 
Corp., 42 N.W.2d 768, 327 Mich. 
636 

61 C.J. p 361 note 94. 

26. Kan—Gas Service Co. v Con¬ 
solidated Gas Utilities Corpora¬ 
tion, 65 P2d 584, 145 Kan. 423 

Ouster as to certain streets 
In action in nature of quo war¬ 
ranto by plaintiff gas company, 
which had been occupying field in 
city for many years, challenging va¬ 
lidity of resolutions extending ter¬ 
ritory of defendant gas company, 
supreme court, In exercise of its dis¬ 
cretion, would not oust defendant 
from streets already occupied by 
virtue of resolutions, notwithstand¬ 
ing resolutions were Invalid, but 
would enjoin defendant from doing 
any further construction work in 
streets covered by resolutions—Gas 
Service Co v. Consolidated Gas Util¬ 
ities Corporation, supra. 

27. Vt.—State v. Bradford, 32 Vt 
50. 
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the forfcitiiro of the franchises of the corpoi alien 
and the ousI<‘t of its ofiicers from the exorcise of 
odieial powei consLiluto the limils of the relief 
which may he j>^raiitech-^ allhoumh, as «ippe.\rs su¬ 
pra suIkIivisiou a of this soctinii, it is j;ener<illy 
held that a hue may also he iinposetl It ks uol ei- 
loiieons for the court to oust a municipal coipoi.i- 
lion fumi jurisdiction o\oi a parcel of land with¬ 
out declariiif» the statute C()nferrinf» such jurisdic¬ 
tion void in toU).-J> 

In view of the seriousness of the forfeiture of 
a corporate charter, courts proceed with caution 
when such relief is asked and, even whore a 
corporation is jjfuilty of improper conduct, the 
court may deteimine that under all the facts for¬ 
feiture of the chartcu is not wan anted 

Allowance of time for cootplhuirc* In a proper 
case the couit may and should jyrant the corpo¬ 
ration a reasonable lime within which to com 
ply with the statutes, so as to mininii/.e th<‘ lesultuu* 
hardships,'*^ and may reserve jiuisdiciion for such 
jieriod to eutertaiu motions and make such orders 
us it may d'eem api»ropriate,J*'* and may iirovide for 
the entry of a jiidi;nu‘iit of oustiu' and Ihiuidation 
of the husim'ss of the corimtatiou if at the eu«l of 
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the time allowed it has taken no steps for compli¬ 
ance 

Appolnlincnt of ///m7<v or nuerrer Tn a pio'pei 
case the com I may, on jiKhpiieiit of oustt'r, appoint 
a tiustee to clischar.t*e a tiust paitly peiloinied ]>y 
a corporation in a (pin w.irranlo finicet'dinp: 
hioupjit for the forfeiluie of the hancliise, and 
dissolution of a coipoi*itiou holding huul in ex¬ 
cess of a lestiiction cnntanieil in a statute which 
also piovidos that such land may, in the option of 
the people, be conHscated oi he sohl at public auc 
lion, the court, under j'eiimal receiversliip stat¬ 
utes, has the power, in lh<‘ exercise of a smmd dis 
cietioii, to apptiiiit a nriuver to handle the prop- 
eity until the option is exercised.^t* 

c. In Proceeding agaiiust Incumbent of Ofllco 

Under fitxUuto tho court may not only oufit the 
wroiuiful i>o«'j(Ji»«t»r of an office, hut may r»raco thn reintor 
theiein; and tho Judemont may Include tho tranchifios, 
privilefjoN, and emoluments of tho office. 

When ^jraiitiii}; relief apainst one exmvising an 
olliee, the etmrt, wliii'h will go no further tuichu* its 
common law pmvers than lo oust tin* vvronp;fnl 
possessor of the oftie<% will not p.ive possession 
thereof to the relator or any otht‘r per*.on/t^ or 
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as. Mo.- Coxirnu Jurlo oUod iv 
OK Inf MrKlltrlrU v, Aim-r 
l<*au t’olony Inn H(i S W.Ud HV(i, 

K» 2 , :un; Mtt 
ni C1.J. p r.m mue iui 
Tlxo ropaynwmt of nnt«:lo\i« sumri 
hy otirpooit iim ortfunied in 
toiuilnK nii»n«'V at leainouo nUcs In 
vlol.ihon or olMtutcfi nnd in viola • 
tom oi’ c’hnrli'r powt^rn <‘oul<t he done* 
ir at all, only l>y apuropnalo elvil 
PultH and not In uui) wnrnmto pro- 
eeecUnK aivanmt eorp<»ratit»u,- ’^tale, 
on Inf. of TayUir v. Hnlnry Purehan 
UUr <;om JllH H.W.ad C7l, UH Mc», 102:{. 
Aooountlnir for taaccf 

In <iu<» warranlii aKauiMt. tru‘Ut*eu 
of fair eorporntlon ttnpiniS(»<l and 
roetdvinpf tast»n under invalid xdatutx*, 
aeeountiUK for nioneyt, re<’e»\<*d 
<anjld not T>r<»perly he had an iiiei- 
<ieut to Judmnent of ouater,- State 
ex r«d, lauidlH v. Prevatt, ir»n So, 
VJtl, IKJ Kla, 71K St.nle ex rel. I^an- 
dlH V, t^revull, 14H H<». C7K, JIO 
at). 

of ittdlvidaal opovatiaff 
oorporatloa 

Mo,--Stati‘, on inf. ot Taylor, v, Sal¬ 
ary Purehanlna Co„ 218 S.W.2d 
671, 268 Mo, 1022. 

dO. iria.—Town of Iltiynton v. State, 
138 So. 6.*19, 103 Kla. 1113. 

30. Iowa.—State ox nd- MaJey v. 
Cllvlc Aotlon flommltUe, 38 N.W, 
ad 467, 238 Iowa 861. 

31. Mo.--Stato ex laf. McKtttriek 


V. <Jlohe Uenioernt Puls P<»v, llti* 
S.\V.2d 7tin, ;MI Mo. 862, tl3 .\.L,Ih 

nut. 

aood faith 

Althoiu'h newnpnper eorporatlon 
wan y.uilty of opetMtim? a huti’ry in 
e(UidaetInn eontest wlu*reln isiutij l* 
nntn n«deeti*d most appropriate n une, 
from nuiup*n(ed lint, for ii aerle.s of 
cartoonn, elmrter td’ eoiporatinu 
would not he forftdted, hut eorpor.i 
tiou would he nnne.M.ed a noimntl 
tine and taxed eotdn of (pui warranto 
proeeedlun where eorptiration aetod 
in Kood faith. State ex Inf, MeUlt^ 
trielt V. Ulohe-Deinoerat I*uh, tio., 
.•iupni, 

33. Mi>. .State on inf, ilutfninn v. 
SUo'Me Po\v«*r Pii-op., P.tt S.VV.rd 
t)7l, nni Mo. 8112 State ov Inf. Me- 
Ivlttrh’k ex rel, Pity of Lehanon v, 
Ml.*i.‘.ourl Standard Tel. ths, 86 H. 
VV.:M tnn, 337 Mo. 643. 

Tex.'-Stnto v. Texan Mut. Idfe Inn. 
<lo. of Texan, tnv.Aph., 61 H.W.3d 
4tlf>, followed in State v. Mutual 
Protective AmVn cf Texaa, 61 S.W. 
2<i 416 and State v. National Mu¬ 
tual Hcneflt Awfffn, 6t a.W.2d 4X6; 
ravorwed on other Kroundn Texan 
Mut. Life Itm. Aan'n v. State, Com, 
App.. 68 S,W.3a 37. 

Wa«h.—-State ox rel. Troy v. I^um- 
bormen'M CUnIc* 68 P.Sd 812, 186 
Wash. 884. 

33. Mo.—State ox Inf. MoKittrick 
ax roi. City of Lehanon v. MiHHuuri 
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Staiulaid T<d. <Vi, 86 S.W.’.M 6t3. 
;i3V Mo. <;i2 

at. Wnfih, State t*\ rel, Troy v. 
launhi rrnen’n t'lude, f»H p.'*d 811'* 
lUtl Wash, 381. 

US. h'la Marion Mopty; Po. v. 
State, 146 iU». rr:!, 10 ; piu. 472 

Wliora voatert vlifhtx had ucovnod, 
i’ourt »d‘ ehnneery eini'd on projau' 
applitaUion appoint tru.d(s« to dt; > 
eli{UT,«’ eomplef* ly truot partly i»er 
formed hy eorporation found, in ipio 
warranto proeoedma, !•* he act ins a.a 
truotee without auUiority, Marlon 
MtirtfV. f'o, V, State, fiuprn. 

30. tt.M, ‘ Petiple of IHierto U-eo v 
Ituliert IP rmamM, lne„ Puerlo 
Itieo, (in S.Pt, VVi, 316 tf,S. (inv, S« 
l..Wd. 1081. 

Bisoration h«Xd not ahuaad 
The aetton of Um tsriirt In op- 
ptdntlnn a reeetver wan held md to 
he an uhune of dhier»tlon, notwith' 
ntandinx the tUInK of a lia i»emlens 
notleo whleh w<mld prevent ttie val¬ 
id I'onveyanee of any interent In tin* 
property, where a eonveyaneo or e«- 
oumhriiueo of tho priUHirty iniKht 
navertlielean remilt in etuiftiniop, 
mlaunderatandlnK, and needlona liti- 
Katlon •-Peoplo of Puerto Uloo v. 
Hubert Hernmnon, lne„ intpra, 

Ordov hold ttot too hvoad 
U'.S.-*-Peopl« of Ihierto lti<*o v. liu- 
bort llarmanofi, Ine.. ttupnu 


37, I>a,—Commonwottlth ex rol. 
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order respondent to deliver the records and equip¬ 
ment of the office to the relator.38 However, under 
or without reference to statutes so providing, the 
relator’s title may be adjudicated if it is put in 
issue by respondent ,39 and, if the relator succeeds, 
and makes a clear showing as to the right to the 
office, the proper judgment is that defendant be 
ousted and the relator,or a claimant joined as 
defendant under statutory authority,^! placed in 
possession of the office, although the relator will not 
be installed where he is not entitled to the office, 
even though defendant is ousted 

A judgment awarding an office to claimant or 
the relator may include its franchises, privileges, 
and emoluments, ^3 may direct respondent to de¬ 
liver to the relator all the records, proiperty, and 
emblems which belong to the office and are in the 
custody of respondent and in a proper case may, 
under or apart from statutes so providing, include 
damages against respondent for loss of fees or 
salary to the relator by reason of being deprived of 
the office.^5 However, a judgment for salary can¬ 
not be upheld where it is not supported by either 
the pleadings or the evidence."*® The judgment of 
ouster may be limited to defendant’s present term 
of office, 47 so that, as discussed infra § SO c, de¬ 
fendant may serve a subsequent term. 

Order for new election Where the case is with¬ 
in the teims of a statute conferring authority to 
do so,48 but not otherwise,^® the court may order 
the holding of a new election. 

Retention of powers by defendant A judgment 


which both ousts defendant from office and pro¬ 
vides that he shall retain certain powers cannot 
stand 50 

Injunction. In a proper case, the court in a 
quo warranto proceeding may, as ancillary aid to 
an action at law, issue an injunction restraining 
an alleged usurper from performing the duties of 
office 51 

Illegally incorporated municipality. In a proceed¬ 
ing brought against individuals who are purporting 
to act as officers of a village, and based on the 
ground that the incorporation of the village is il¬ 
legal, the judgment may properly contain a recital 
of the finding of the court that the attempted in¬ 
corporation of the village is void,*53 but the judg¬ 
ment to be rendered on the finding should be mere¬ 
ly one of ouster of defendants from the offices 
which they arc assuming to 611,53 and should not 
adjudge that the village be disincorporated 54 

§ 50. - Effect and Enforcement 

a. In general 

b Judgments against corporations 
c. Judgments in proceedings relating to 
office 

a. In General 

A judgment of ouster In quo warranto proceedings 
orders the person or corporation ousted to cease and 
desist from exercising the franchise or power involved; 
and the remedy for disobedience is through proceedings 
as for contempt of court. 

A judgment or order of ouster in quo warranto 


Harter v Bobby, 11 PaDist & Co 
350 

61 C J p 361 note 98—20 C J p 210 
note 65. 

38. NM—^Albrlffht v Territory, 70 
V. 719, 13 N.M. 64. 

39. N J.—Sheridan v, McCurnln, 12 
A 2d 255, 124 NJLaw 403—State 
ex rol Manahan v. Watts, 45 A. 
818, 64 N J* Law 466 

40. Ariz—Garcia v. Sedillo, 218 P 
2d 721, 70 Ariz. 192. 

Ga—Guy v. Nelson, 44 S E 2d 776, 
202 Ga. 728 

61 CJ p 361 note 2—20 C J. p 210 
notes 68, 69 

41. Ill —Poople V Mortenson, 224 
IllApp 221 

42. N.T—People v. Tobey, 47 NB 
800, 163 N.T. 381. 

51 C J p 362 note 4 

Relator ineligible 

Ala.—Baker v State, 183 So, 291, 222 
Ala. 467. 

43. Ariz,—Garcia v. Sedillo, 218 P. 
2d 721, 70 Anz, 192 
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Tex—Gray v. State, 40 S,W. 699, 19 
Tex Civ App 621 

44. Ariz—Garcia v Sedillo, 218 P 
2d 721, 70 Anz 3 92 

61C J p 362 note 6 

45. Kan—Rule v Bait, 18 P ICO, 
38 Kan 7G5 

61 C J p 362 notes 7, 8. 

Statute construed 
The teim "evicted,*' in a statute 
providing that a person adjudged 
entitled to office may claim damages 
sustained "by reason of the usurpa¬ 
tion by the defendant, of the office 
from which such defendant has been 
evicted,** moans deprivation by one 
of office, or of salary attached there¬ 
to, to which another is, or may be, 
entitled—Hawkins v. Voisme, 290 N 
W 827, 292 Mich. 367 
FlaintijBT held entitled to salary 
Mich—^Hawkins v. Voisine, supra 

46. Tex—^Pease v. State, Com App, 
208 S W. 162, 

47. Mo—State on Inf. of McKit- 
trick V Graves, 144 SW2d 91, 846 
Mo 990—Stale, on inf. McKitlnck, 
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V. Wymore, 132 S W 2d 979, 345 Mo 
160 

48. r«i—Commonwealth v. Zug, 43 
PaDist & Co 402 

61 CJ p 862 note 11. 

49. S.C—State V. Beluo, 136 SB. 
641, 138 SC 393. 

50. Mo—State v Mansfield Special 
Road Dist, 263 S W. 714, 299 Mo 
663 

51. Ky —^Richardson v Common¬ 
wealth, by Meiedith, 122 S W.2d 
160, 275 Ky 486. 

Xrroparable damage 
An injunction was properly grant¬ 
ed, notwithstanding action was at 
law in nature of quo warranto, 
where irreparable damage would 
have resulted from failure to pre- 
seiwe the existing status—^Richard¬ 
son V Commonwealth, by Meredith, 
supr6u 

58. Mo.—State v. Hyde, App, 2 S. 
W2d 212. 

53. Mo—State v Hyde, supra. 

54. Mo—State v Hyde, supra. 
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prococ'diiipfs lias l)t'en construed as moaning’ that 
tlic poison or corporation ousted from any claimed 
ftaii'liisc or power should cease and desist from 
exeieisnij^ such franchise or power.^** Tf respond¬ 
ents [leisist in excicising the functions from which 
they have been so ousted, the established renu^dy 
is tliiough proceedings as for contempt of court 
anti rules governing contempt proceedings general¬ 
ly apply to such proceedings for the enforcement 
of a judgment in quo warninto proceedings Tn 
determining what will constitute obedience to a 
judgment or order in quo warranto proceedings, 
the judgment or oulor must be fairly construed 
and, where there is more than one way of comply¬ 
ing with a judgmcMU or order, it should not he con¬ 
strued as recpiiriiig that it be conipHod with only 
ill a particular way/'»^ 

A judgment of ouster leudered in a quo wjirranto 
action or proceeding is not retroactive,hut the 
judgment o£ ouster may be made to take ell<‘ct as 


of the date of the filing of the information on 
which the jiroceoding is based 

Ctnuhts\vcnCsSs<! In geiieial, the judgment is 
hiiiding and conclusive on paili(*s to the pioceed- 
ing,<*- and is not hnuling on jieisons or oiganiAv 
lions who aie not p.iilies llnnetoJudgment on 
ancient common law writ o( <pto wairanlo was con¬ 
clusive,^'^ even on the crown.^’** 

Vacation of jmlijmcnt, Tn aecoi dance with rules 
governing the vaeation ol judgments in eivil ac¬ 
tions generally, discussed iti Jmlginents §§ 

310, a judgment in a quo warianto firoceechng 
may, in the <hs<'retioti of the court, he vacated 
in a pnvtKT case;**** Iml U will not he vacated on a 
mere technicality, at least where no useful pur¬ 
pose would be served thereby,®^ 

Judijment cxiludintj dofcndunt from pt act ire of 
profcsjiion will he construed not to prevtmt him 
from practicing after he «>I»tains a license or cer¬ 
tificate.**** 


55. Mo.—State on Inf. of M<'Klt- 
trlek V. Koon, 201 aW.2d 440, 250 
Mo. 2S4. 

STnclk provlvion Impllod in Judirxuent 
Tes, -Mol.-ood InUopendent Seh<‘ol 
V. KiUiaro Indopendiuit 
Hehool lUHt, (Uv.App., 157 aW.2<l 
181, error r('fUHed. 

66. low<U'" Stale V, (Jainn, XOS K.W. 
m, X21 Iowa 2Sa. 

CrlttiniiiX oontemyt 
oiUcors of fuiMoolatlon who wort* 
ouHtod In QUO warranto proroedinK 
from unlawfully umirpliiK framdihio 
but who disobeyed aueU Jutlnnionti 
were Kullty of t-rlmlmil oontempt.-- 
State, on Xnf. of MeKlttriek, v. XCoon, 
201 S.W.2d 440. 356 Mo. 234. 

A prayer for lajtutotivo rolief wan 
not nt'ot^Huary for purpose of procur¬ 
ing a baslH on whJoh a Judgment for 
relatttra etmld bo enforeod by fon- 
tempt prttoeodlngM.—ilmln v. Adfwns, 
Tcx,<U\.App., 120 S.W.2d 260. 
Ooaduot bald ttdhniool contempt 
b^lH. Htato <t* rel, Olbbs v, lUood- 
worth, 135 So. 336. 135 ItHa. 525. 

67. Mo.—43tato. on Inf. of MeKlt¬ 
triek. V. Koon. 201 S.W.2d 446, 355 
Mo. 284. 

aivldence 

tn contempt proeeoding agalnfd 
oflluere of aitHaelation who were ouaI- 
ed from selling burial Innuraneo in 
the state, but who thereafter organ- 
IsEVd an aitHoelatloxi in another alaiit 
to carry on the «atne busiiu^sii, evi- 
donoo eHtabllahed that disobedience 
of Judgment of ouster was intention¬ 
al.—State, on Inf. of MeKlttriek, v. 
Koon, jnupro. 

Penalty; Aae 

Mo.-'-State, on Inf, of McKlttrl<*k, v. 
Koon, aupro. 


j 58. Neb, Stale ex rel Jftdnuum v. 
C'niuuu vatlve SnvInKu ttr 
A^fCn, II N.VV.2d 36, U;i Neb. 305. 

50. Neb. Stale ex rel. Johiiaon v. 
t\Mi.Mervatlve SavliigH ^ lawui 
Atm'n. Mupni, 

60. <^nl. nmy v. Payne, 202 l\ 473, 
210 tial. inn. 

.51 t.U. p 302 note 13. 

6X. Mo. . ^Stale on Inf. of MeKil- 
trl(*k V. Wimmns, 144 S.\V.2d 63, 
3411 Mo. tUOa State on inf. of Me> 
KUtrb*k V. CJrnvea, 144 S.\V.2(l 61. 
340 Mo. 660 .State, on inf. MelClt- 
Irlek, V. Wymore. 132 S.\V.2d 676. 
345 Mo. xnn, 

68 . Kla. State ex rel. (Ubl»M v. WU- 
Hams. 136 Si>. 316, 136 Kla. 116. 

IJl.-'‘l*eople ex rel. Malone v. Mntd 
lor, 60 N.H.:‘d 516, 323 UJ App. 563. 

63. ill,- -People ox rel. Malone V. 
Mueller, supra. 

Wa.Mh.- State nd, .lohnaon v. 

Heap, 65 P.2d lf)36. I Wa?*h.2a 316. 

Judgment an bar to aubaeuuent pru- 
eeidlng with <llfferent relator «tne 
Judamentn 9 766 h (1). 

64. Or. States v. HeiiKHtaeUen, i.*J2 
P. 262, 6t Or. 455, Ami.<Jiia.l6MHi 
230. 

Utah.- ^State v. X^llioU, 44 248, 13 

Otah 200. 

65. Or.-“44tate v. Sengn(H<*ken. 122 
P. 262, 61 Or. 455, AnnAJaHOOMU 
236. 

Utah. -Mfnto v. MUlott, 44 P. 248, 18 
Utah 260. 

06. N.J.* Sheridan v. Met^urnin, 12 
A.2d 255, 124 K.J.I^aw 483. 

Bcmovol of OUaualiftoatlott 
Judgment of ouHtor from of!l<»e of 

Mlato*6 attornoy on ground that in- 

274 


eumbent. wna not (luallUed beeauHe 
n<»t lleenaed to praettee law In atate 
nhould have been yneated and new 
hearing granted on lneun»bent*a mo¬ 
tion, tiled within thirty daya after 
Judgment of tamter. which ahowrd 
that hia diriuuatlfleutlon no longer 
f*xb«ted in tlwit he Imd reeetved U- 
<*en*u‘ to praetlee in atate na reault 
»»r ouiM'ea.MfuUy panning examination 
whleh he had taken prior to Judg¬ 
ment of miati*r, but the reaulta of 
whleh he did not learn until after en¬ 
try t»f the Judgment, People ex ral. 
Hlllott V. PeneUel, 61 N,K.2d 427, 405 
III. 500. 

yadgmout by dofauU 

A motion ti» vaeate Judgment of 
ounter by default In (pm warranto 
proeeetUng wan addrermed to dlncra- 
tlon of nuprenie eoupf; and, apart 
froni the Itiherent power of the ei*urt 
to open (i default Judgment, if it« 
enforeement w*mld defiat tha onda 
of Juatlee with renpeel to the Indiv- 
IduiU litignnta, the puhite intereat 
denmndH that eontrovernlea iu< to ti¬ 
tle to public o/liee be adfudlcated on 
the tnerlta to the 1 nd that an tntru- 
«leP be ejeeted .Sh**rldan V. Metlur- 
nln, 12 A.2d 255, )24 N.J.IdiW 463. 
67. N.,1.' Weinberger V. Htlfman, 

150 A. 168, 3 N.J.Mlne. 317. 

Tim* of antry of Jadgmoat after 

POitgg 

Qm» warranto Judgment would not 
be vaeafed be<*nufie po.aten. adjudg¬ 
ing relator entitled to immt^diiite 
pcumtomlon of oiUeo wmi idgned dur¬ 
ing term, where new term open*‘d 
on day motion to net Judgment nnidc 
won made.-^WolnlH^rger v. Hllfman, 
150 A. 163, 3 N.J.Mine. 317. 

68« Ala.—tbdding v. State, 107 So, 

353, 2X4 Ala. 330. 
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QUO WABEANTO 


b. Judgments against Coxporatilon« 

A judgment of ouster immediately dissolves a munic¬ 
ipal corporation and takes away all its rights, liberties, 
privileges, and franchises; but it has been hetd not to 
affect rights previously acquired and the powers inci¬ 
dental thereto A judgment against a private corporation 
may oust the officers personally from the usurpation of 
the franchise involved 

The effect of a judgment of ouster against a 
municipal corporation is immediately to dissolve 
the corporation,®® work its dissolution,and take 
away all its rights, liberties, privileges, and fran¬ 
chises,'^^ and the judgment of dissolution op¬ 
erates as an absolute revocation of all power and 
authority on the part of others to act in its name 
or behalf However, it has been held that it 
does not affect rights previously acquired;*^® and 
that a judgment dissolving a municipal corporation 
does not destroy the powers necessary to protect 
the rights of the corporation,'^^ such as, at least 
with respect to validated bonds under a statute pro¬ 
viding that bonds which have been judicially vali¬ 
dated may never be called in question in subsequent 
legal proceedings, its taxing powers.*^® Moreover, 
apart from statute, a judgment to oust a municipal 
corporation from jurisdiction over certain lands 
docs not affect the authority of the corporation to 
impose lawful taxation on such lands proportion¬ 
ately to pay indebtedness incurred prior to the judg¬ 
ment of ouster and for public municipal improve¬ 
ments beneficial to such lands and such a judg¬ 
ment does not affect the rights of holders of mu¬ 
nicipal bonds, where such lands were included with¬ 
in the municipality when the bonds were issued, 


§ 50 

and the bondholders are not parties to the action.*^® 
Furthermore, notwithstanding a judgment ousting 
a municipal corporation from exercising jurisdic¬ 
tion over certain territory, the municipality may, 
under certain circumstances, retain de facto juris¬ 
diction thereof.'^® 

A judgment declaring void all orders thereto¬ 
fore issued by a school board with respect to an¬ 
nexing or grouping the district is binding on all 
the parties affected thereby,®® although it does not 
deprive the board of the right to thereafter pro¬ 
ceed to create a new district under authority of 
statute.® 1 

As to private corporations or associations- A 
judgment of ouster m a suit against a corporation 
or association and its officers from the usurpa¬ 
tion of a franchise may in a proper case operate as 
an ouster of the officers personally from such 
usurpation,®® so that the officers are thereafter ex- 
. eluded from the exercise of such franchise direct¬ 
ly or indirectly,®® and the organization by the offi- 
[‘ cers of another corporation or association for the 
j same purposes constitutes a violation of the judg¬ 
ment.®^ However, after a judgment of ouster 
I and dissolution has been rendered against a pri- 
I vate corporation, it is a matter of indifference to 
the state that a new corporation, complying with 
the general law relating to the organization of cor¬ 
porations, has appropriated and is using the name 
of the extinct corporation.®® Moreover, the judg¬ 
ment cannot bind persons who are not parties to 
the proceedings ®® Where a money judgment has 


69. Ill.—^People V. Sandman, 170 N 
B, 211, 338 Ill. 404—^People v Cal¬ 
loway, 160 NE: 834, 329 Ill. 505. 

Do Jure or de facto corporatloii 

Ill.—People V. Calloway, supra. 

70. Ill—^People v. Sandman, 170 N 
H. 211, 338 Ill 404—People v. Cal¬ 
loway, 160 NB 834, 329 Ill. 605. 

71. Ill—^People V Sandman, 170 N 
B. 211, 338 Ill 404—People v. Cal¬ 
loway, 160 NB. 834, 329 Ill. 606. 

72. Ill—^People v Calloway, supra. 

51 Cl. P 362 note 26 

73. Tex.—Beyer v Templeton, 212 
S.W.2d 134, 147 Tox 94. 

PrevioiiB annexation 

Tex—^Beyer v. Templeton, supra. 

74. Fla—State ex rel Fidelity Life 
Ass'n V. City of Cedar Key, 166 So. 
672, 122 Fla 464. 

75- Fla—State ex rel. Fidelity Life 
Ass'n v. City of Cedar Key, supra 

jtLdgrment xnnat lie oonstmed In Ugbt 
of statute 

Fla —State ex rel. Fidelity Life 
Asa^n V. City of Cedar Key, supra 


76. Fla—City of Sebring v Harder 
Hall, Inc, 9 So 2d 360, 150 Fla 
824. 

77. Fla—City of Coral Cables v 
State ex rel. Watson, 38 So 2d 48 

78. Fla—City of Coral Cables v. 
State ex rel Watson, supra 

79. Fla.—City of Winter Haven v. 
A M Klemm & Son, 181 So 153, 
132 Fla 334, rehearing denied 182 
So. 841. 133 Fla 525 

80. Tex —County Board of School 
Trustees of Hale County v May- 
field Common School List. No 22, 
Clv.App, 140 SW2d 056, error dis¬ 
missed, judgment correct. 

81. Tex—County Board of School 
Trustees of Hale County v. May- 
field Common School List. No. 22, 
supra 

82. Mo.—State on Inf of MoKlt- 
trick V. Koon, 201 S.W.2d 446, 866 
Mo. 284. 

EfCect of Judgment of ouster: 

As evidence of nonexistence of 
corporation see Corporations S 
76 h. 


On prior status and acta as de 
facto corporation see Corpora¬ 
tions 8 107 

Burial insurauoe assooiation 
Where quo warranto proceeding 
was instituted against ofilcers of as¬ 
sociation who were unlawfully 
usurping a franchise of writing and 
selling burial insurance, and infor¬ 
mation was filed against the associa¬ 
tion and it was made a party only 
incidentally at officers* request and 
only for the purpose of trust fund 
and costs, and a judgment of ouster 
was rendered, the officers were per¬ 
sonally ousted from usurping the 
franchise—State, on Inf of McIClt- 
trlck, V. Koon, supra. 

83. Mo —State, on Inf, of McKit- 
tnclc, V Koon, supra. 

84. Mo —State on Inf. of McKit- 
trlck V. Koon, supra. 

85. Mo —State v American Can Co., 
12 SW.2d 437. 

86. Wash—State ex rel Johnson v. 
Heap, 96 P2d 1039. 1 Wash.2d 316. 

Ettookholder’s right to vote 
Where books of corporation dis- 
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ihsncd in quo wnrranto proccoclin^»’s, coipnrations 
to whu'h (U'f<'iul.ml roinoi.ition has Iran^^hu trd its 
assets in oidiu to rolli'ctii)!! of siirli |udji;- 

nu’nl will l>o liable, at bsisl to tlu‘ e\tenl of the 
assets reoei\etl by them, ft)i such money judjjf- 
ment,^'^ 

CoiiJts< atioji or Aufe of ptofcflv. Uiulei a statute 
so provichuj;, wheio a coi|H>ratiou is unlawlully 
holditij^ realty the stale may at its option, in 
the same tpio waiiauto pioe<‘tMlinji^, and within a 
specified peiuid after the ludninent ol dissolution 
becomes final, instilnte in its hehalf the confisea- 
tiou of such piopeity or the sale thereof at public 
auction,ami the final judgment sliall fix the 
reasonable price to he paid lor such property.89 

c. Judgments in Procecdingai Eolating to Ofllco 

A Judoment of ou«tcr aflalnst the Incurnhcnt of an 
office clctcnntne» that ho not entitled thereto, ounts 
him at once, and In (.oine Intit.incoa oatabtleheo the rrla- 
torhi title to the office. It Is self-oxecutinOy and binding 
on the parties. 

The leijal effect of a judgment of ouster against 


a person in possession of an ofTice is to cletcTmine 
that he is not entitled to the office,i^i^ and to oust 
liim,*^^ at oncea^- so that, while the juilgnnuit docs 
not affect the pie\ious ollici.d acts <»f the incum- 
heiii, and heais no i('ldn)n then't*),’’** any suhsc- 
qiUMit acts ns such olficiM wdl he mv.did/’* How¬ 
ever, a pid'pnenl .igaiusl debMid.iul lu'causi* Ids term 
has e\piied will iiol luvvenl his eonlinning to 
act until a siicc<\ssoi is <inalifi<‘tl, ns piovtded by 
statuteaud, wIktc a judgimuit of ouster is 
limited to tlic present teim of ollice, dcfeiulatit 
will not he preeludc‘d lioni s(*rving a Mihsequent 
term to which he lias been ehrteil subsequent to 
the institution of the quo warrnut<> i)roce<‘ding.06 
A judgment of omster against some of the tiusteos 
of a religious corpoiatum <b>es not tnvali<lale the 
title to the office of the remaining trustoes.ti'? 

In the absence of a statutory piovision to the 
contrary,the jiulgnieiil is self executing,ami 
recpiiics no luocess to enforce it ami the ai‘point 
ing power can immediately fill the offuv by appoint* 
xueut of some (lualificd persom^ 


ehist'tl that atoekhohlor who was not 
party to quo wurranto proeiM'dlnu 
wiuM owm*r of eertaln utoek, hm riuht 
to vole ntoek olllmr personally or liy 
X»roxy etmUl nt»t ho taken from him in 
quo warivinto proeoedum. -IfUnto <ix 
r<q. Johnmm v. Ifoap, nupra 

$7. Ky.—cVuntuouwealth v. Ken¬ 
tucky 4oelvi«y Cluh, U H.VV.Sd 087, 
238 Ky, 730. 

88« tr.H.--* rtulK*rt irermnntm, Tno. v. 
Pe<»plo of Pu<»rto Uleo, <M’.A,Puf*r- 
to Uleo, X18 R2<i 752, reverfWMl on 
otJier irrounds People of Puerto 
Uleo V, Uui»ert nermnm»M, ine., (!:5 
HXU. 771, 315 tJ.S. 037, 80 UHd. 
1081. 

miOA jtuagmoii.t ot diffsolutloA 
oomov littal 

Under ntiituto provUlInfr (hat wluui 
any corporation l« unlawfully hold* 
InR realty in the Juriadietlon the 
poopUt may, at Ita tqition, through 
tho «amo quo warranto pnu'oi'iliny.n 
brouFTht for dlHnolution, tuntitute in 
Itii behalf tho eonil.ieation of mieh 
Iiroporty, or tho alienation thereof 
at public aiu*tlon, wit lit a a term <if 
not more than alx months eountlUK 
from the date on whieh llnid nen- 
Icnoo ia rondensl, the people have 
«ix montha after the Judirment of 
dlHSoIutlon bacomen Unal within 
which to apply for eonflaeiitiori or 
aalo of property, and, honea, a Jutin** 
ment of dissolution did not beeomo 
a '‘Anal iudwrment'* until a mandnto 
of tho United StatOM suDr<*me court 
was rocolved by Iho elerk of the su¬ 
premo court of the Jurlscllotlon.—- 
Jftubort itArmanos, Xnc. v. Peupiu of 
X^uorto JUoo, C.O.A.X*uorto Xilco, 1J8 
lf,2d 762| reversed on other grounds 


IN'ople of l*nerto Kleo v. Uuhiu’f 
llermnno.M, ine, i»:j 771, :uf> P. 

H. 037, 8« l„Kd. U)8l. 

CD. U.S. Huheii Trermnutia, Ine. 
lN*ople of Puerto Uieo. <M\A.l*Uer 
to llh'o, 118 R:'d 752, rever^eO <m 
Other proumln People tif Puerto 
Uj<*o V. Ituhert llermnnon, liie„ iP* 
S<U, 771, .115 i;,a 5.17, «« L.K(l. 
1081. 

Spinal dooroe of nnUity dlstlntruished 
TJie ntntule pro\ tdimf UmI when 
the tleeree of nuUity of iH'to of a t*or 
por.vtum .sought to he dPoudveil by 
quo warranto proeeeduuui nlTeetn 
realty luul the people have eiiostm 
to eiinUneate It or onier U nold ?it 
publle auetion, iho Anal Jmlnment 
nh.ill Ilx the reanonable priee tu b»* 
paid therefor, doeri not neeejomrlly 
menu that there nhouUi be only one 
Him I Judgment In the eourne of the 
proeeedlnqa, hut there may be a tliml 
deeree of nulUty and a lliial Jiidn 
rnent orilerirm aaln and tlxlmr tht« 
renmumble price to bo paid. Uubert 
Hermunoa, ine, v. People of Puerto 
Uleo, t:.<1,A.Puerto Uleo, 118 hMld 
vr»2, reverued on other lyromula peo¬ 
ple of Puerto Uleo v. Uuht‘rt tler- 
inanos, Tne„ 52 S.tJt 77X, 315 U.H. 
537, 8G UlOd. 1581. 

90, Cla.' 8talc V. Johnson, 40 Oiv. 
X54. 

■rndlciax dotomXnatioa of facts and 
status 

Wash,- Htnte ex r<d, Outhrle v. 
(Itmpnmn. 5(1 P.2d 345, 187 ’Wash. 
337, 105 A,l4.U. 040. 

9X. Wnsh,-—Hiatc ox rob Outhrio v, 
Uhapmnn, supra. 

51 C.J* p 353 note 28 . 
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02. (Ja, Plate V. .lohmion. 40 (Jn. 
KM. 

K.v, MePlendon v. Uamllton, 127 A. 
2VV Ky, Y.14. 

W'liMii fUaie ex re I, (luthrle v, 
tliapmari. 50 IMkl 245, 18/ WiimIi. 
33/, IDi; A.Kdl. 5 UK 
03. Ka. <*enter v. Arp, 32 H.R2tl 
n08, U»H tta. U1U 

Od. (la, t’elder V. Arp, mipra- * 
Htale V, .rollteam, 40 <la, 151. 

05. U.r,' State v. Smith, 32 A. t020. 

17 U.I. 4lti. 

0(1. Mo St,lie, on Inf .Mel Ittrlek, 

V. VVymore, 132 H.A’.2d OVD, 346 
Mt>. 15D. 

Jutlpineid llmded to pi*e‘ ept term 
of olUee nee ntipra 3 4D e. 

97, N.X^ 1‘eiipte v. MemtuK, 13 N. 
Y.S. V15, OD Hun 018. 

98, Ky. Metqendt>n v. Unmiltoii, 
127 S.W.lld 505, 2V7 Ky, 734. 

99, pel. State ex rel, Jones V. 
Wine, 200 A. 418, 0 VVAV.Harr. 400. 

Ky.> Metniuidon v. UamlUon, 137 8. 

W, 2d 50:.. 2/Y Ky. Y34. 

Wfuih, State ex rel. Aunt In v. Hu- 
ptu’l<»r Court for Whateom <!otinty, 
105 IVMl 1077, 5 VVaidi.i’d UK- Htalu 
ex rel, Aunlln v. Superior Ctmrt 
for Wlmteoni <‘<»unty, 07 P.2d 17li 
3 NVanh.Dd 40 State eX rel. tSuth- 
rla V. PImpmnn, fiO P.2d 246, 187 
Wtiah, 327, 100 A.K.U. 540. 

51 H.J. p 353 note 31. 

1, Del." - State ex ral. Jones v. WiSDt 
200 A. 418. D W.W.IIarr. 408. 
Waah. "State ax rel, Out hr la v, 
Oimpman, 50 P.2d 245, 187 Wash. 
327, 105 A.14.U. 540. 

51 a.J. p 353 nute 32. 

3U Waidb—Stats sx rsU Auatln v. 



74 C.J.S. 


§§ 50-51 


QUO WARRANTO 


Effect on rights of claimant to office. While 
ouster of the occupant does not of itself adjudge 
the rights of a claimant to the office,3 or actually 
put him m possession thereof,^ m some instances 
the decision may establish relator’s right to the 
office ® Thus, the decision may necessarily in¬ 
volve a holding that he was illegally removed by 
the governor,6 and leave him entitled to possession 
of the office and, where he is expressly adjudged 
to be entitled to the office, he becomes eo instanti 
invested with it on qualifying as required by law,S 
or, where he has previously qualified, on the filing 
of the judgment 9 Under a statute so providing, 
a party obtaining a judgment for possession of an 
office is entitled, on giving bond, to an order di¬ 
recting the surrender of the office by respondent.^o 

Conchisiveness and binding effect. The judg¬ 
ment IS binding on the state or people,paities,!^ 
claimants who are parties,and a successor stand¬ 
ing in the shoes of defendant 14 Qn the other hand, 
a judgment in a quo warranto proceeding does not 
conclude persons or corporations who are not par¬ 
ties to the proceeding,-15 and an adjudication of 


the right of a claimant to an office for a specified 
time does not determine the right of a successor 
to the office holding by appointment from the same 
authority for a different term i® A judgment of 
removal from office is not res judicata as to de¬ 
fendant’s citizenship in a subsequent suit wherein 
there is a different adverse party.17 

§ 51. Appeal and Error 

a. In general 

b. Review and disposition 

a. In Grenexal 

Subject to some exceptions, the general rules gov¬ 
erning appeal and error m civil actions apply in pro¬ 
ceedings to review quo warranto proceedings. 

Subject to some exceptions, the general rules 
governing appeal and error in civil actions have 
been applied in proceedings to review quo warranto 
proceedings.!® Thus, an appeal or writ of error 
will generally lie under the statutes from a judg¬ 
ment or order in a quo warranto proceeding, if it 
disposes of the case, so that it is a final one,!® 
but not otherwise.^® So, also, it has been held 


Superior Court for Whatcom 
County, 97 P.2d 171, 2 Wa&h.2d 
46 

3. Ill —^Allon V. Patterson, 86 Ill 
App. 266 

Ky—Taylor v. Commonwealth, 3 J 
J Marsh 401. 

4, N.M.—Territory v Mann, 120 P 
313, 16 NM 744. 

6. N.T.—-MeVeany v New York, 80 
NT 185, 36 Am.R. 600, 69 How. 
Pr 106 

84 C J p 973 note 27 [a] 

Be Jture title to ofllce of judg^e of 
juvenile court was held judicially 
established in relator in quo war¬ 
ranto proceedmff—Graham v Lind¬ 
sey, 280 P 884, 86 Colo 240 

6. NM—Territory v. Mann, 120 P 
813, 16 NM. 744 

7. NM—Territory v Mann, supra 

8. NY.—^MeVeany v. New York, 80 
N.Y. 186, 36 Am.R 600, 69 How 
Pr. 106—^Welch v. Cook, 7 HowPr 
282 

Mandamus by person adjudgred enti¬ 
tled to oince see Mandamus § 
222 a. 

9. N.C.—State v. Wilson, 28 SB 
664, 121 N.C 480 

10. NJ—Weinberffer v. Hilfman, 
150 A 198, 8 NJMlSC. 317. 

11. N.Y—Hortt V Harvey, 32 Barb 
66, 10 Abb Pr 321. 

City GonunlssloiL 

Under Judgment awarding ouster 
in quo warranto proceeding in which 
It was held to be contrary to public 
policy for city commission to remove 


city clerk while engaged in duties 
incident to proposed recall election 
involving the majority of city com¬ 
missioners, the city commission was 
precluded from exercising its power 
to suspend or remove city clerk as 
long as such action would result in 
hindering or delaying orderly pro¬ 
ceeding by which recall election was 
required to bo accomplished, not- 
withs.tanding motive or grounds for 
removal of clerk —State ex rel, 
Gibbs V Williams, 186 So. 816, 136 
Pla 110 

12. Ill—People ex rel Malone v 
Mueller. 66 NE2d 616, 328 111. 
App 693 

Conclusiveness of judgment in pro¬ 
ceedings to try title to ofllce gen¬ 
erally see Judgments § 765 
Voluntary appearance by olty 
made it a party to the proceeding, 
and by failing to appeal or other¬ 
wise contest Judgment city assented 
to such Judgment—People ex rel. 
Malone v Mueller, supra 

13. N Y —Hartt v. Harvey, 32 Barb 
66, 10 Abb Pr. 321. 

14. Ohio —State v, McDaniel, 22 
Ohio St 354. 

51 C J*. p 363 note 42. 

15. Ill.—^People V Board of Educa¬ 
tion of Nonhigh School Dist No 
400 in Christian County, 162 NB, 
160, 330 HI. 522--People ex rel 
Malone v Mueller, 66 NB2d 616, 
828 Ill App 593 

Conclusiveness and eifect of Judg¬ 
ment in election contests, general¬ 
ly see Elections § 306. 

277 


Judgment of ouster against city 
in quo warranto proceedings was not 
available to city oiflcials thereof as 
defense against right, asserted by 
municipal bondholder not party to 
such proceedings, to writ of manda¬ 
mus requiring them to levy taxes 
for payment of bonds and interest 
coupons issued by city before judg¬ 
ment.—State ex rel. Fidelity Life 
Ass’n V. City of Cedar Key, 166 So 
672, 122 Pla 454. 

18. Neb.—State v Broatch, 94 NW 
1016, 68 Neb 687, 110 Am S R 477. 

17. Puerto Rico.—People v. Pietri, 
34 Puerto Rico 676. 

18. Ill—^People V. Village of Niles 
Center, 137 NB 437, 306 Ill. 146. 

19. Ga—McWilliams v Jacobs, 67 
SB 509, 128 Ga. 376. 

3 C J p 558 note 2. 

20. Ga—^Walker v Norns, 68 SB 
70, 134 Ga 618. 

3 C J p 558 note 3. 

Order denying motion to dismissi 
inasmuch as it retained the cause 
for further determination of mat¬ 
ters of substantial controversy be¬ 
tween the parties, was not a final and 
appealable order.—^People v. Village 
of Niles Center, 137 NB 437, 806 Ill 
146 

Judgment merely sustaining de¬ 
murrer to complaint in quo warran¬ 
to IS not appealable, where it is not a 
final disposition of the case—State 
V. Callaway, 79 So. 146, 16 Ala.App. 
,^ 72 . 
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th«'it proper cxci'i)tions are iu‘Coshary to obtain a 
r<‘vi<*u' of oidois or rulnij;s in quo watraiito pro¬ 
ceedings and a Wll of cxcof)tions must be pic- 
paied and submitted in accordance with statutory 
ircjuirenumls Mt)icover, an apiieal may be dis- 
niisst'd where the question in issue has become 
mot)l but a quo waiianlo proceeclinj?^ to test title 
to ofliee has been held not to become moot by the 
termination of the term for which defendant 
claimed he was elected to ofllcc.24 Jn view of the 
summary nature of the proccediuji^*, it has been held 
that oulinary statutory times for appellate couit 
procedure aio not lU'cessarily applicable;-® hut 
there must be a compliance with rules as to th(‘ 
time for fdiujj; a transcript and statement of iaets 
on appeal in quo warranto proceed!n|;>s.-® Under 
rules to that e/Tect, the appellate court must pfive 
preference to appeals in tpio warranto proceedinn^s 
and hear ami d<‘tcrmino them as early as practica- 
ble.ii? 

Where respondent has been brouKht into court 
by its ctirporate name and so appeared and ph^aded, 
Its corporate existence cannot be qiu‘Stioned on 
review in the appellate courtaiul, where the 
record discloses that the relator’s ri^fht to partici¬ 
pate in the proccedinp;s was not quest ioiu'd, the 
proceedinpf will be rcjyaulcd as one properly insti¬ 
tuted by a proper party.^® 


Tho application of vaiiotis general rul(‘s of re¬ 
view to the review of quo wairanto pioeeedinjys 
IS discussed in Appeal ami I^rror Thus, for ex¬ 
ample, the atipHcatioii of the rule that the appellate 
couit will not consider malleis not rais<*d in the 
lower court is discussed in § 210 of that lille; and 
the effect of an appeal, oi will of enor, or super¬ 
sedeas bond as slayin^^ a judgment of ouster is 
ihscussed in § 632 d. 

iriio vHiv appeal. Subject to tbe qualification 
that appellant must be a party in interest who is 
aj»j;rieve<l by the decision,'**^ and, in some jurisdic¬ 
tions, subject to tbe further qiMliruMtbm that the 
relator alone may not app<‘al,‘** an appeal in <|uo 
wairanto proceedings may b<‘ taken by either 
party,'* 

b. Ecviow and Disposition 

In oencral there is no hcarinci do novo on nppoal in 
quo warranto proceodinfltt, and general rules as to tho 
bOopo of review apply. 

While in those jurisdictions in which qiu> warran¬ 
to pioceeilings are regaided as <*qintable in na¬ 
ture, as discusse<I supra § 2, statements set forth 
in the judgment of the trial cou't are a<lvist)ry 
only, and not conclusive on appeal,in generab 
since the ])roceetling is regartled as lep.al in nature, 
there is no hearing and <b‘tenninalion de novo on 
appeal;**'* and on an app<*al from an coder ciuash- 


111,- 'rt'oelo V, Cooper, 29 KXfl, 
«72. i;n» III 461, 
a tu. V one note id, 

SSa, Cm.- IlentlerMon v, Yovinm 170 S. 

R 3«H. 171> KUi. n40. 

Tixno for sulimltrlon for Approval 
WxeeptloiiH to Jud»m*“nt dlumlwa- 
Ing' quo Wfirranto, wlnui mipreiue 
court Wfir4 In McHHlon. ahould he ten¬ 
dered for approval within ten dnys 
after trial Jiulr.e*H deehilon, hut ex- 
tMiptlouH proiKtrly eertliled, <uul re- 
cltimr tcauter to Jiidae within time, 
win not he <UMnnM«<*d f<ir Judne'w 
fiilluro to Hiffn within ntatutory lim¬ 
it wlthiiut fault of party or he<'au«e 
certiacute wuh dated over ten daya 
after juilftment. Sweat v. liarnhlll, 
15U S.R 1«, 171 cm. 294, 
d3. Til,—IS'ople ex rel, <Si«rtnejr v. 
ItottH. 24 NHrd 402. 40«. 270 Jll. 
476, 134 A.UU. 9K3, 

24. Ill,—I>eoplo ox roU Courtnoy v, 
BottH. supra. 

&OASOA for ml« 

**The oxplratlun of tho omcH mtic*it 
tormlnato tho privnto riKht of thr 
plaintiff, hut It would not terminate) 
the Jurtudlctlon of the oourt to ad¬ 
judge punishment for the violation 
of the law.*'—People ox reL Court¬ 
ney v« Botta, supra, 

25. Tex.—3tat« ex rel. Candler v. 


Court of Civil Appeala, Fourth Su- 
pnqno Jutllolnl l>hit,i 76 H,W.2d 
262, 123 Tex, 649, 

Whoro statutory timo would have 
hoea exlianetecl before the eleetlon 
in iMUue It will not he iillowcd.* 
Hlate c\ rel. c'limller v. t^iurt of Civ¬ 
il AppenlM, FiHirth Hupreme JfutiUdiil 
l>lHt,, nwpra, 

20. Tex, MnthlH Independent 

Mfdniiit t>h)t, V, Oderii Independent 
Hchool IdMU Olv.App., 222 «.VV,3<1 
270. 

Buie held jurisdlotloiiAl and manda¬ 
tory 

Tex,*tuts ex rel. c'rnwford v. VVuk- 
ner, CIv.App., 203 S,VV.2a 706, «r- 
ri»r n'funed. 

WotalBe held no excuse 
Tex,—Hinte ex rel, Crawford v, Wag- 
rn^p, nupra. 

Prooeodlnir held "appeal In quo war. 

ranto prooeeding" within rule 
Tex.—MathlH Independent Hi'hool 

DIfit, V, Odom Zxidopenclent Hchool 
BlSt., C1V.APP., 222 $.W.2d 370. 

27. Tex.—State ex rel. Crawford v. 
Wagner, Clv.App., 203 S.W.2d 706, 
error refused, 

as. III.—People r. Cltlsens' Tele¬ 
phone Oo, of Pehin, 136 IlhApp, 
260 . 


29. Conn Alcorn ex rel. iloerle v. 
Thonmn, 17 A,2d fiU, 127 Conn. 
42U. 

SO, Vn. Wafkfim v. Venable, 30 S. 

W. 147, t»!l Vn 110. 

61 C.J. p 363 note 62. 

31. Cal. -Stale ex rel, OaRO v. Pe¬ 
troleum UeetiryiUK 1*0. of t*aUfor- 
nlM, OH P.2d 9H4, 21 i*a] App.2d 2H0. 
Tex, 'Htate ex rd. Cnndler v. l*ourt 
of thvU Aiipcnhi, Fourth JUiprc me 
Judlelnl l)|‘it„ vn iWVAUi full. 123 
Tex. 64!I State v, Heath, t'lv.App., 
44 error refuned, 

61 (?.d. p 363 note 63. 

Whore state's hcral representatives 
did not appeal front hnlaioent tn quo 
warranto chnllcnr'luq validity of Iti- 
corporatUin i»f acheol diMtrlet or 
prosecute appeal, appeal waa dln- 
mlanml. HInte v. iloltsclaw, 2 l*.2d 
1023, ini Ckl. 163. 

33. Tex. State ex pel. <Vttwfi)r<l v, 
Wagner, Olv.App., 203 aW.Od 706, 
error refuned. 

SX C.J. p 363 note 64. 

33. Or.—State hy XCagglund ex ret, 
Heourlty HavliiKS A Truat Oo, v. 
School I list. No. 3 of Tillamook 
County, 36 P,2a 179, t48 Or. 273. 

34. Mo.-'0tAt« V. Hall, 228 S,W. 
1066. 
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QUO WARRANTO 


§§ 51-52 


nig a writ of quo warranto, the review is the 
same as on certiorari 35 

Rules governing the scope and extent of re¬ 
view on appeals in civil actions generally, discussed 
in Appeal and Error §§ 1453-1834, have been ap¬ 
plied in appeals in quo warranto proceedings 36 
Thus, the appellate court will not consider and de¬ 
cide matters which are not within the issues 
raised by the pleadings,37 and where it holds that 
the information does not state a cause of action 
for removal of an officer, it need not decide wheth¬ 
er a statutory remedy of impeachment is cumula¬ 
tive or exclusive.38 The action of the trial court 
in sustaining a demurrer to the petition is review- 
able on appeal from a judgment of nonsuit ;39 but, 
in reviewing such an order, the court cannot con¬ 
sider facts not alleged in the petition^o Where 
only some of the owners of several tracts of land 
appeal from a judgment in a proceeding to test the 
legality of an annexation of the lands to a district, 
appellants may not complain of error in,^i and the 
court is without jurisdiction to review, ^3 the judg¬ 
ment as to the lands of the persons who do not 
appeal. 

Judicial discretion of the court to grant or re¬ 
fuse leave to file an information in the nature 
of quo warranto,43 or to vacate or refuse to va¬ 
cate an order granting leave,44 or to grant or re¬ 
fuse the issuance of the writ,46 is subject to re¬ 
view; but, in the absence of a clear abuse of 
discretion, such action of the court will not be dis¬ 
turbed 46 Stated otherwise, it has been held that 
the appellate court will not review the discre¬ 
tion exercised by the court of original jurisdiction 
unless it plainly appears that its discretion has 
been abuscd.47 


It mil he presumed, in the absence of any show¬ 
ing to the contrary, that the trial court investigated 
and ascertained the capacity of the relator to sue 
before granting leave to file the information.48 

Disposition of cause. Under some statutes the 
reviewing court possesses broad power as to the 
disposition of the cause.49 In a proper case the 
judgment of the lower court may be reversed,^6 
but a judgment will not be reversed merely to per¬ 
mit the imposition of a nominal fine.61 On reversal 
of a judgment for the relator the reviewing court 
may compel the relator to surrender to defendant 
all the books, papers, and insignia belonging 
or appertaining to the office in question.®3 In 
view of the summary character of the proceed¬ 
ing It has been held that the appellate court may 
order a dismissal of the suit in the lower court ®3 

Motion for rehearing. In view of the summary 
character of the proceeding, the appellate court 
has discretion summarily to refuse to permit the 
filing of a motion for a rehearing,®^ and, for the 
same reason, ordinary statutory times allowed for 
such motions are not necessarily applicable, and 
the court can limit the time allowed.®® A motion 
for rehearing by the appellate court will be denied 
where the prosecuting attorney declines to join with 
relator in the motion and where he is a necessary 
party plaintiff.®® 

§ 52a Oosts 

Subject to some exceptions, such as that costs can¬ 
not be awarded against the state, the unsuccessful party 
IS liable for costs in a quo warranto proceeding, and may 
be required to furnish bond therefor. 

Under the statutes of the different jurisdictions, 
and the construction placed thereon, it is a gen¬ 
eral rule that the successful party is entitled to, 


35. Pa,—Commonwealth v. Sommer, 
164 A. 615, 300 Pa. 447—Common¬ 
wealth V. Luker, 103 A. 276, 258 Pa. 
602. 

36. Wis.—State V Kenosha Electric 
R. Co, 129 isrw. 600, 146 Wis, 337. 

37. Wis.—State v Kenosha Electric 
R. Co., supra 

38. Ala—State v Owens, 117 So 
298, 217 Ala 668 

39. Ala—State v. Roberts, 83 So. 
49, 203 Ala, 326 

40. Miss.—State v Nichols, 63 So 
1025, 106 Miss. 419 

41. Ill—^People V. Barber, 124 NE 
694, 289 XU 666. 

42. ni. —^People V. Barber, supra 

43. Tex —State v. HuntsaJeer, Civ. 
APP , 17 S.W 2d 63. 

51 C J. P 364 note 86. 


44. Ill—^People v Union EL R Co., 
110 NB. 1, 269 Ill. 212. 

45. Pa—Commonwealth v. Sommer, 
164 A 616, 309 Pa 447—Common¬ 
wealth ex rel Huston v. Luker, 
102 A 276, 268 Pa, 602. 

46. Pa—Commonwealth v. Sommer, 
164 A 616, 309 Pa 447—Common¬ 
wealth ex rel Huston v. Luker, 
102 A 276, 258 Pa, 602. 

51 C.J. p 364 note 88. 

47. Wash.—State v. Hovey, 294 P. 
258, 159 Wash 584. 

48. Colo —Canon City Labor Club 
V People, 121 P 120, 21 OoloApp. 
37. 

49. Ga—^Homady v, Goodman, 146 
SB 178, 167 Ga 665. 

61 eJ. P 864 note 91. 

sa Ky.—^McClendon v. Hamilton, 
127 SW.2d 606, 277 Ky 734. 

51. Ky—Commonwealth v. Kentuc¬ 
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ky Jockey Club, 88 ®W.2d 987, 
238 Ky 739 

52. Mont—Corpus Juris quoted in 
State ex rel. Kurth v. Grxnde, 32 
P2d 16, 16, 96 Mont 608. 

NT.—^People v. Living-ston, 80 N, 
T. 66 

53. Tex —State ex rel. Candler v. 
Court of Civil Appeals, Fourth 
Supreme Judicial I>ist, 76 S.W.2d 
263. 123 Tex. 649 

64. Tex—State ex rel. Candler v. 
Court of Civil Appeals, Fourth Su¬ 
preme Judicial Dist, supra. 

55. Tex.—State ex rel. Candler v. 
Court of Civil Appeals, Fourth Su¬ 
preme Judicial Dist, supra—Sta¬ 
ples V. State, CivApp, 244 S.W. 
1068. 

56. Tex—State ex rel. Candler v. 
Court of Civil Appeals, Fourth 
Supreme Judicial Dist, 76 S Wid 
253, 128 Tex. 549. 
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§ r)2 

;iiul tlio iinsiu'orssful party is liaMo f<u, covsts in 
a quo Wiinaiito action or tnorccdin^;/^'^ IIowomt, 
costs c.uinol l)c adindfp'd anaiiisl pci sous lud be¬ 
fore the coutt and it lias h(‘eii lield that, if theie 
IS no lelalor in the pioceedini’s, tht‘ ocenpaut of 
an onice, although oust(‘d, should not l)t‘ oidered to 
pay costs/»*^ Meneo\Cl, undei a statute author¬ 
izing^ the court, to a<liut]p,e such costs as are equi- 
lalile, it may be proper not to awaid costs to ei- 
tlier party under the* circumsfanc(*s of the particu¬ 
lar case.^^* It lias been held that costs will not 
be allowed wheit* a public ciueslion is xuvolved.‘»^ 

Costs cannot bt‘ awarded aj^ainst Ibo i>eop1e^2 
or ap;ainsl a stale prosecutor apiieariiii^ as relator 
or tirosecutin^ the iiroceislinj'; in his ollicial ca¬ 
pacity nor need such an olVicer furnish a bond 
for costs.^** 

VVluui so iirovided by staltile, a piivate relator 
must file a bond for costs*»*l boforo the. coinnience- 
nieiit of tlu* suit,**** ainl he is liaihle for costs where 
judgment is nuulered for defendant**'^ However, 
in the abscuice of a statute so providiuj:?, costs 
cannoL he recovered from the relator;**^ and even 
under a statute providing for payment of costs 
hy the relator under some circumstances, costs 


should not ho imiiosed on an individual where, al¬ 
though his name appears in the title as relator, 
he was not nulhoii/ed hy the coiut to piosccutc 
the action and th(‘ action was actually commenced 
and iiroseciited hy the county atl»uneyd*** Ceitaiuly 
costs should not ho bixed against individuals named 
as lelators wheic tlu‘y hav<‘ no mteiesl in (he pio- 
ceeding otluT than that common to nil citizens 70 
It has been both afliimed7t aiul ihmu'd'^- tliat costs 
may be pnqierly imposeil on the lelator where he 
had gixid giound for instituting the proe<*(‘dmg and 
would have prevadeil hut for malt<*rs which aiose 
after the inslituiiou of the pioe(‘eding and resulted 
in a judgment for resiiondent. 

Disdauncr ot fcsuimtitmu If an oflicer diselaiius 
or resqpis on application for the writ, tlu* c<jsts 
will not he assessed aj*ainst hiiu,7‘t but be* m.-iy 
projierly lie taxed with all costs accruing before 
the filing of his plea of disclaimer/^’** 

An tnli^tvcncr may properly he charged with 
costs wheie judgment is rendertul for the relat»u\7"' 
(hh of ntlt* to slum* tausc why a writ 

should not issue, costs slumld not he allow<‘d de 
ft‘ndatd,7<J unh'Ss it is so provided by statute.77 
Poithio cosis should not he ullo\v<*d/^** 


57. Xtl. ex nq. lUlkM v. 

Ilonnl tU* <iP PasloM 

iVitiituuntiy UlgU S’<‘heol IMst, Nt>. 
ttV, K<iril <\anUy, asa 111 Af»p. a7H. 
Pa.' (Virtuiumweallh v. Sal’e Deiituiit 
Hank ^ q*ruat <k>., II Pa.lu.Ml.<51 
•Co, 2t5V. 

Rl CU. p mio 05. 
aCtlalilllty of individual dofondaat 
ordiitarilv an unsinsasssl’nl indi¬ 
vidual doPendaut Im lialdo Tor ooata. 

Kiaher v. IllrUey, l.'U) N.IO. i:Ui, 307 
Ill. G2w 51 <U. n :U!5 tude 11. 
Dofondants taxed with costs 

<0 Oiudcd eorporalioii. State, on 
Inf. tif Taylor, v. Salary Pureliaaina 

<*o., ai8 s.w.ad 571, tins mo. loaa. 

(2) Ouated onu-rr.- Slate on Inf, 
<»f M^'KItlHek V. WMIliama, M4 S,\V. 
2(1 OH, 210 Mo. 1002 State on JfnP. 
of MeKitIrlek v. <lrav(*H, 141 S \V. 
2(1 91, 240 Mo. !)1I0. 

G8. Kan.' State v, (knnldnatlon oil, 
etc*., 182 P. 547, 105 Kan, 240. 
B9« Pa. t*(»mmon\mUth v, VVeadpar, 
3 Sock. ^ U. 52. 

51 O.J. 1> 205 note 13, 

60. Vt.« -State V. Foley, 84 A. 841. 
89 Vt. 193. 

61. MU'h.- -Itlaek V tkmtraet Pur- 
ehoso Clorp., 42 KVV.Scl 708, 327 
Mich. 638. 

CoastltutlonaUty of statute lu issue 
Quo warranto proe(*<*dinjjrH haaed 
on statute annexing (lual meat Iona 
for circuit judires not found In (*o«- 
stlttttlon and dselarod to bo uncun- 


atltntlonal were dlainiatuHl wUlaait 
root a, Hlne(’ puhlle nueatloii wan in 
volved, Atttina^v tJeneral (‘\ 

4*»ook V, O’Neill. 274 N.W. 445, i‘S0 
Mieh. 04D. 

GX 111.—IToplo V. Oralmiu, I HO III. 
App, 217 PeopU^ v. WhllaUer, I Ml 
Ill.App 2H7. 

:provliiio& as to reiator lield luap- 
plioahls 

The provi.Mlon of <^uo W’arr.uito 
Ael that a auet’eard’ul df*fendanl 
^dtould hav(« eoat.i aaatnnt tin* nda- 
lor wa.M tnnpplleahle to pi‘(»ee(»dlni; 
in whh‘h eoiaplalnt wna Hied l*y 
fdat(*'o attorn(«y for and on hehalf 
*»r the peiiple of the efale and md 
at (he inaianee of an Individual rela¬ 
tor. - Peoph* V, Summy. 30 N.I'J,2d 
221, 277 III. 205. 

03. 'M(*cVan V, Plainfield Un¬ 

ion Water <U, 130 A. 204, 102 N.J. 
U/iW 242, 

N.i’, fh»iuj((»u V, Neuae lUver Nav, 
<*o., 52 N.U. 475. 

04. Ala. 'Dcniovan v« State, 109 So. 

290, 215 Ala. 55. 

61 C1.J, p 285 note 3. 

06. Al<u—Werisel v. State ex rel, 
Powell, 3 So.2d 25. 241 Ala. 40« - 
lUrrnlnKham Par Aaa’u v. Phllllpa 
Sa Marsh, 198 So. 725, 239 Ala. 550 
- Kx porto Talley, 192 So. 271, 838 
Ala. 627. 

Ohio. -State v. Ohaudlor, 2 Ohio 
Deo., lt(*prlnt, U4, t WesLU 
Month. 002, 

51 CX P 365 note 5* 
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CO. .\la Pdriniiurhatn Hnr Aaa'n v, 
Philllpa MavNh. UMl Wo, VUi, 229 
Ala, (.Ml Ux parte Talt(>, P,I2 So, 
271, 22H Ala, 527. 

Neeejedty and aullhdeiPT nf neeurlty 
ao eoniiitiiin pnenjent t(» riaht t(» 
Innhtnto preoiM.dina »‘(e nupia $ 
IV. 

67. in, People v. Panudodl, 121 N, 
Vu in:i, :'s 5 III :t2, 

51 P.d, p 2 (i«i pole 5 . 

00 . iPoUt. flurlthHldf.r V, P(M*ple, 152 
p, H95, 50 (’(do, n;, 

69* P.titte (’rt‘Mt«»n Mat, 

Tel. IIU N’,W. yss, 1115 tov^a 

KUIK. 

70 . Mia?., t*dat»* v, Ihuuh'raon, I 4 ii 
So. 45 ii, 100 Mia?«. I» 30 , 

71. 111. Petode V. P» tiler, 113 N.K 
855, 275 111, 217. 

70. (hi. Maxwell v, Meyern, 95 S.K 
093. t IS (hi. 50. 

73. Vt, Stale v. Uradford, 32 Vt. 
50. 

51 <\J, p 385 note 13. 

74. Mian. .Mltehell v. ‘Finley, 137 
So, 330. IIJI Mlaa. 527, 

76. Pal.' P*'(»plo V. Pamphell, 70 P. 
91K. 13H c’al. 11. 

70. Mftaa. <’oiamonweatth v. At* 
Uearn. 3 Maaa. 285. 

77. Ill,' People V, Mineral Marah 
Drain. Dial., 62 N.K. 225, 193 III. 
428, 

; 78. K.Y, -People v. AUttma, 9 Wend. 

i 404. 
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QUUM—RACE 


QUXJM. As the first word of maxims as to which 
thoi’e have been no recent applications see 51 C.J. 
p 365 note 1-p 366 note 5. 

QUYKE. In old records, quick, living, a quick or 
live bcast.l 

Q.V. As an abbreviation for ^'quod vide” see 1 C J. 
S. p 276 note 5. “Quod vide” defined see 74 C.J.S. p 
170 note 22. 

B. The eighteenth letter of the English alphabet.^ 
The letter occurs in various abbreviations see 1 C.J. 
S. p 276 note 5. 

BABBIT. An animal of the hare family.3 Regula- 
toiy measures applying to rabbits are treated in 
Came §§ 7,10-12,15,18. 

BABIBS. A dread disease known from the earliest 
times, and referred to by Aristotle and other ancient 
wntors as a well-known illness. It is an infectious 
disease of the central nervous system, the virus of 
which is present in the saliva of diseased animals 
and generally passes to a new host, animal or man, 
through wounds inflicted by a dog bite. It is in¬ 
curable, but IS in large measure preventable by con¬ 
trol of the dog population.^ The usual term for the 
disease m man is “hydi’ophobia.”® 

BACK In one sense the word “race” connotes 


descent,® and it is frequently employed to denote 
the descendants of a common ancestor, or a family, 
tribe, people, or nation.^ It is defined as meaning 
a descendant of a common ancestor;® a tribe, peo¬ 
ple, or nation,® belonging or supposed to belong to 
the same stock or lineage,an ethnical stock,an 
ethnical stock from a distinct, primitive source 2 
a tribal or national stocka tribal stock, or sub¬ 
division of the racial stocks of mankind.i^ 

Races are commonly classified into five divisions, 
Caucasian, Mongolian, Ethiopian, American, and 
Malay.i® 

The word “race” is also employed in a sense which 
involves the idea of competitive locomotion, and 
when so employed it embraces every contest or trial 
of progression, including speed and endurance, one 
or both, whether m running, trotting, walking, driv¬ 
ing, riding, or rowing.^® It therefore includes a foot 
race, a horse race of any kind, an automobile race, 
a steamboat or yacht race, or any other form of 
competitive movement or progression.^'^ Eigurative- 
ly, or otherwise, the term may be and has been ap¬ 
plied to a competitive action of any kind, as in the 
phrase “political race.”i® 

The term is also defined as meaning a strong, 
rapid current of water.^® 

Race as affecting the status of persons generally 
see Aliens § 124 and Cxtizens § 1 a; as a subject of 


1. Burrlll L I>. 

2. Webster New InlD. 

3. Webster New IntD 

4. NY —Steinberg v Stebbins, 65 
NTS 2d 603, 507, 184 Mlsc. 794 

Ijiabihty for injuries caused by dog 
suCfering from rabies see Animals 
§S 164, 166 

5. Stedman Med D, 

6. US —In re HaUadjian, C.CMass, 
174 F. 834, 837 

7. XJ.S.—^International Longshore¬ 
men's & Warehousemen's Union v. 
Ackerman, D.*C.Hawaii, 82 F.Supp. 
C6, 121. 

Is not '^nationality” if the 
two words are employed in a strict 
ethnological sense.—International 

Longshoremen's & Warehousemen's 
Union V. Ackerman, supra 

8. TJ S —Bx parte Fung Sing, D.C. 
Wash, 6 P2d 670 

9- U S.—Bx parte Fung Sing, su¬ 
pra. 

10. Black L D. 

11. U.S.—In re Halladjian, C.C. 
Mass, 174 F. 834, 837. 

12. U.S—Bx parte Fung Sing, DC. 
Wash, 6 F 2d 670. 

13. XJ.S.—^In re Halladjian, C.C. 

Mass., 174 F. 834, 837. 


14, tJ S —Bx parte Fung Sing, D C, 
Wash., 6 F 2d 670 
61 C.J p 366 note 16 
Similarly defined 

(1) 'A gieat division of mankind 
having in common certain distin- 
gruishing physical peculiarities, and 
thus a comprehensive class appear¬ 
ing to be derived from a distinct 
primitive source.”—^In re Halladjian, 
CC.Ma3S, 174 F. 834, 837. 

(2) ”A division or subdivision of 
one of the great racial stocks of 
mankind, distinguished by minor 
peculiarities: as, the Col tic race, 
the Finnic race is a branch of the 
Mongolian, the Bnglish, French, and 
Spaniards are mixed races”—^In re 
Halladjian, supra. 

16. Wash.—In re Takuji Tamashita, 
70 P 482, 483, 30 Wash. 234, 94 
Am.SR. 860, 69 L.R A 671. 
American see 8 CJ.S. p 1044 note 
911. 

Caucasian see 14 CJS p 88 note 42. 
Ethiopian see 31 CJS. p 469 note 
66 . 

Malay see 64 CJ.S p 909 note 27. 
Mongolian see 68 C.J.S. p 949 note 1. 

This division was adopted fieom 
Button, with some changes in names, 
and IS founded on the combined 
characteristics of complexion, hair, 
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and skull—^In re TakuJi Tamashita, 
70 P. 482, 483, 30 Wash 234, 94 Am 
SR 860, 69 LRA 671. 

Similar classifications 

"Linnaeus makes four divisions, 
founded on the color of the skin 
(1) European, whitish; (2) Ameri¬ 
can, coppery, (3) Asiatic, tawny, 
and (4) Afrigan, black, Cuvier 
makes three: Caucasian, Mongol, 
and Negro Others make many 
more, but no one includes the white 
or Caucasian with the Mongolian 
or yellow race, and no one of those 
classifications recognizing color as 
one of the distinguishing character¬ 
istics includes the Mongolian in the 
white or whitish race''—In re 'Ta- 
kuji Tamashita, supra 

16. Tenn—State v. Hayes, 93 SW 
98, 99, 116 Tenn 40 

"Race” distinguished from "game” 
see Gaming Sib (1). 

Baoing 

The term "racing” is defined as 
meaning a contest of speed; a run¬ 
ning in competition.—Thomas v. 
Rasmussen, 184 N.W. 104, 106, 106 
Neb 442—61 C J. p 866 note 18 

17. Tenn—State v Hayes, 93 S.W 
98, 99, 116 Tenn 40. 

18. State V Hayes, supra. 

19. Webster New Int D. 
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dificriniination fioo Civil Rifflits S 5 and Constitution¬ 
al Jaxw §§ 6.1R as ofToct in£>: nuimngo see Mar- 
riajro § 15 and Misccj^onation § 1 et soq.; and wiih 
r(‘sp<*(*.i to ooni|)<»t.onev to iostify in actions fronerally 
SCO tli(' () J.S. title WitiUiSsoH § 50, also 70 C.J. p 
01 notes See also the title indexes to Junes 

and Cnind Juries. 

With roforeneo to niattois portaininpf to races 
within various gaming statutes, and in coniK^etiou 
with the oponilion o£ motor vehudes on public high¬ 
ways, consult the title indexes to Gaming and Motor 
Voirudes. Consult also the Descriptive-Word Index. 

Negligence in connection with racing on public 
highways and criminal liability thereror are dis¬ 
cussed gen<‘rally in Highways §§ 247. Racing 

motor vehicles on public highways as cousUtuting 
negligence see Motor Vehicles § 207. 

Phtwes employing varioiLS Conns of the word are 
sot out in the notc.^*^ 

EACEES. Carriers for delivering the strands of 
leather to bo braided in a whiplash-braiding ma¬ 
chine.-^ 

EAOBWAT. A technical tonn in hydniulics, mean¬ 
ing ail artificual 04imil dug in the earth, leading from 
t,ho dam of a stream to the machinery which it 
draws, an<l also to a similar watorcourso loading 
from the bottom of a water wlieol .^2 

BACK. A fnimow'orlc, stand, or grating, on or in 
which articles are placed, as for keei»ing or dis¬ 
play,-** and which, for tiio purixises of a eouveyauco 
or mortgage, may be consider<‘d a part of the realty, 


as stated in Fixtures § 45. 

Ancioiitly, the term *^rack” was applied to an 
oiigino of torture used in (he in<|uisi(onal method 
of oxamining iKn-sons charg(‘d with enme, the oilico 
of which was to break (he limbs or dislocate the 
joints.-*^ 

Rack men. Nowspa])(‘r distributors are known in 
the business as nick men.3(> 

Rack-rent is a rent of the full value of the lene- 
meiit, or near it;2^ a nmt whicJi reproseuts the full 
annual value of the holding.®'^ 

BACKET. The word ^‘racket’' has s<*veriil nu'an- 
ings,^^ and in one sense it signiilos a confused, 
claitoring uoiso.^^* 

As a slanij expression of recent origin,'*** the word 
"racket” has boiionio a part of our la«fc»«'g<**‘** The 
term, in its slang souse, has variims shades of mean¬ 
ing, and in and of itself conveys no thdinitc or cer¬ 
tain siguiJdcation.i*^ It may be innoc(*ti()y employed 
with no opprobrious connotaiion inttmthul,'**** ami is 
tliUH often used to describe on('\H vocuiitm, business, 
or dive.rsion; as, the football racket, (he baseball 
racket, the comic-strip racket, the hnir-<lreHsing 
racket, or the prize fighting racket;**'* and a met hod 
of earning mom*y easily out of certain things or 
litigation is Hoinotinu^s <imiominate<l a "rackid” «*ven 
though there is nothing sinister or evil about the 
method,**** Ifowever, in r<H»eiit times the term has 
been employed in a more KiniHt<'r sense,**** and the 
wor<l "racket” has a sinister meauing with which the 
gouenil public is familiar.**^ In tins smuse the wonl 
"raokot” is dediied us meaning (*iigagiug in an oc- 


no. !lPlivcui«li 

(X) **Ua(jc eourco" uoo 20 O.J.S. 
p 1304 note $1.1. 

(2) 'gtacft Held'* floo (laming 9S 1 
f, 80 b. 

(3) 'Utaeo horse*' Hoe 41 C.J.S. p 
320 note 31. 

(4) ‘qtaeo m«etlnK** «ao Onxning 9 

1 1 . 

(8) taring of horses" compared 
with ‘*tretting" or "troUIng horsos" 
HOC 41 CI.J.H. p 320 note 31. 

(0) "Haclng tly)." In Its narrow 
sonse, means false assumption of 
vattcinntlon oomjernlug the result 
of a speed oonlest hetwcum animals 
Justly terxnod thoroughbred.—Arm¬ 
strong Uueing Pul>llcatIons v. Moss, 
48 N.y.H.2d 171. 173, J8l Mlsc. OCC. 
ax. Mesick V. Ilrwslor, 0,0. 

Mass., 134 ir, 395. 

51 aJ. P 335 note 35. 

sa. Minn.—’Wilder v. Do Cou, 1 N, 
W. 48. 61, 26 Minn. 10. 

M Webstor New Znt.D* 


04L lUaok 

35. TT,H.« 'Schroepfer V. A, S. Aboil 
Co„ 48 K.Supp. 88, 90. 

30. Plack T-.P. 

Statutory definition 

WuK- Truman v. IlCerslako, [1894] 2 
Q,P. 774, 777. 

37*. Kng.—iRawyor v. Withall, [lOtOJ 
2 Oh. 333, 333—lOx parte Connolly, 
[1900] 1 Ir. I, 0. 

38. N.Y.—Flnklo V- Westclu*st(*r 

Newspapers, 266 N.T.B. 908, 235 
App.I)lv. 817. 

Vt.—»KlnsIoy v. XIorald A Globe 
Ass'n, 34 A.2d 90, 101, 113 Vt 273, 
148 A.I 1 .R. 1134. 

38. Vt.—Kinsley v. Herald & Globe 
Afls'n, supra. 

30- Ari*.—Central Arizona Light Sa 
Power Co. v. Akers, 43 l»,2d 123, 
132, 46 Arias. 526. 

Product of prohibitlos 

N.Y.- -Mrndley v. Conners, 7 N.Y.0.2d 
294, 295, 109 Mise. 442. 
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31. N.Y.—llradley v. Commni, su¬ 
pra. 

33. Arlz. -i'entnd Arl'somi tJght St 
r*ower <to, V. Aki'pu, 40 P.2d 125, 
132, 45 Arts. 520. 

33. Arl*.- -(ViUrnl Arizona TJght Ss 
Power Co. V. Alton*, mi prn. 

Vt- Klnsh'y V, llonUd Sf Globe 
Aos'n. 34 A.2d 99. 101. U3 Vt 272, 
148 A.t4.lt 1134. 

34. Arlr,—(Suitrul Arizona fjgbt ft 
Power Co, V, Akers, 43 P.2d 123, 
122, 45 Arl«, 523. 

Vt.- -Kinsley v, llernlti ft Globe 
AniCn, 34 A.ad 99, 101. 113 Vt 272, 
148 A.UU. 1164, 

30. N.Y.—4 lordisentiU Hank ft Trust 
Co, of New York v, 200 Madhton 
Avonuo Corporation, 48 N,Y.H.8d 
402, 408, 

36. Vt,- Kinsley v. Herald ft Globe 
As«*n. 34 A.2a 99, 101, 113 Vt 272, 
X4H A.L.K, 1164. 

37. Arir.—C^entral ArUuna Light ft 
pow4*r Oo, V. Akers, 46 l*,2d 126, 
132, 45 Arts, 586. 
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RACKET—RADICAL 


cupation to -make money illegitimately8 a dodge or 
trick; a fraudulent scheme, game, or the like, an im¬ 
posture, specifically, a system of obtaining money 
or other advantage fraudulently or undeseivedly, 
usually with the outward consent of the victims; as, 
the fortune-telling racket, the alimony raoket.^o 

The connection in which the word ^^racket” is used 
in its slang sense determines whether its connotation 
is innocent or dcrogatoiy,^! and thus resort to the 
context of which it is a part must be had in order 
to determine the meaning of the term.'*^ The term 
“j*acket” may indicate continuity of behavior,^^ or 
it may refer to a single incident.44 

racketeer* The word “racketeer'^ connotes a 
criminal act,46 and a racketeer is a person who 
makes money by violations of the penal law, particu¬ 
larly those violations which are accompanied by 
violonoo.46 The term has been compared with, or 
distinguished from, ''crook” see 24 C J S. p 1264 note 
48.1. 

Racketeering*^ is defined as meaning an organized 
conspiracy to commit the crimes of extortion or 
coercion, or attempts to commit extortion or coercion, 
within the definition of these crimes as found in the 
penal law; the organized use of threats, coercion, 
intimidation, and use of violence to compel the pay¬ 
ment for actual or alleged services of arbitrary or 
excessive charges under the guise of membership dues, 
protection fees, royalties, or service rates, the 
cloak of blackmail and extortion.48 


RACKETS. A game played in a court with an 
implement called a "racket,” consisting in knocking 
a ball against a high wall and keeping the ball con¬ 
stantly in motion by striking the ball with the rack¬ 
et.^® 

RADIAL. Of or pertaining to a ray, as of light, or 
a radius, as of a circle or sphere, extending from 
a center in the manner of rays; as, the spokes of 
a wheel are radial; hence, figuratively, divergent.®® 

RADIATE. To emit or send forth in rays, as heat.®^ 

RADIATION. The word "radiation” is defined as 
meaning an act or process of radiating, or state of 
being radiated; emission and diffusion of rays, as 
of light or heat.® 2 It means something more than 
radiators, having reference to the heating capacity 
of radiators when connected up with a boiler,®^ 

The term has been distinguished from "conduc¬ 
tion” see 15 C.J.S. p 816 note 63, and "convection” 
see 18 C.J.S. p 37 note 7L 

RADICAL. A term derived from the Latin,®4 and, 
as an adjective, defined as meaning having to do with 
or proceeding from the root, source, origin, or 
foundation; forming part of the essential nature; 
not accidental; fundamental.®® 

As a noun, and as a term of chemistry, the word 
"radical” is defined as meaning an atom or element, 
or a group of atoms or elements, that is the chief 
constituent of the molecules of a given compound 


38. N.Y.—^Pinkie v. Westchester 

Newspapers, 266 N.T S. 908, 236 
App.Div 817—Bradley v Conners, 
7 NYS.2d 21H, 296, 169 Misc 442. 

Vt—(Kinsley v. HeraJd & Globe 
Ass'n, 34 A.2<! 99, 101, 113 Vt. 272, 
148 ALB 1164. 

PuiUication of teim "‘racket" as def¬ 
amation see Libel and Slander S§ 
18, 73. 

39. Ariz—Central Arizona Light & 
Power Co, v. Akers, 46 P2d 126, 
132, 46 Arlz 526 

Vt —'Kinsley v. Herald & Globe 
Ass'n, 84 A 2d 99, 101, 113 Vt. 272, 
148 A,LR. 1164. 

A trick, dodfire, or scheme 

NY—^Pmkle v. Westchester News¬ 
papers, 266 NYS 908, 286 App. 
Div. 817 

40. Arlz.—Central Arizona Light A 
Power Co. v Akers, 46 P 2d 126, 
132, 45 Ariz 626. 

41. Ariz.—Central Arizona Lisrht A 
Power Co. v Akers, supra 

Vt—^Kinsley v. Herald & Globe 
Ass'n, 34 A.2d 99, 101, 113 Vt 272, 
148 A.LR. 1164. 


42. Arlz—Central Arizona Llprht A 
Power Co. v. Akers, 46 P 2d 126, 
132, 45 Anz. 626 

43. N.Y.—^Finkle v, Westchester 
Newspapers, 266 NY.S 908, 235 
App.Div. 817—Bradley v. Conners, 
7 NYS 2d 294, 295, 169 MlSc. 442. 

44. N Y.—Finkle v. Westchester 
Newspapers, 266 N.Y.S. 908, 236 
App.Blv. 817. 

45. NY —Continental Bank & Trust 
Co. of New York v. 200 Madison 
Avenue Corporation, 43 N.Y.S,2d 
402, 408 

Publication of term “racketeer" as 
defamation see Libel and Slander 
§5 87, 73 

46. N.Y.—Continental Bank A Trust 
Co. of New York v, 200 Madison 
Avenue Corporation, 43 N.Y.S.2d 
402, 408. 

Kacketeer as one who extorts money 
or advantages by threats of vio¬ 
lence see Threats and Unlawful 
Commumcations fi 8. 

47- U.S —IT S. V McGlone, D C.Pa., 
19 F Supp. 286, 287. 

Backeteerlngr from standpoint of 
coercion and extortion see Threats 
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and Unlawful Communications §§ 
4. 10. 

48. US—U. S. V. McGlone, DC.Pa, 
19 FSupp 285, 287 

49. Ont—^Regr v Carter, Ont, 31 
Can.L J. 664, 666. 

60. New Standard D. 

Phrases 

(1) “Eadial engine" see 30 C.J.S. 
p 261 note 18 

(2) "Radial highway common car¬ 
rier*’ dedned see Carriers 4 3 

51. US—Watts V Praeger, Cust & 
PatApp, 98 F.2d 904, 907. 

61 C.J. p 367 note 47. 

52. U.S.—Watts V. Praeger, supra 

53. Iowa—Cooper v. Scott Co., 120 
N.W. 631, 633, 143 Iowa 744. 

N.Y.—^Berger Properties v. Kay 
Jewelry Co, 263 N.Y S. 676, 681, 
147 Misc. 173. 

54. Ga.—^Harrison v. Hartford Steam 
Boiler Inspection & Insurance C6, 
187 S.E 648, 661, 183 Ga. 1. 

55. New Standard D 

“Radical difference" defined see 26 
C.JS. p 1305 note 60.1. 
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or ilial will not (locomi>ORC In iho ordinai-y choinical 
rcNiciioJirt io wliKih a coinpomid is liahlo Aforo 
Hp<»oili<*aIly, a .«*Toup of <linVr<‘iii atoms not niff as a 
sin<?lo <*lom<Mi(, in a (*oin]K)und and iucapaldc oT iii- 
d<‘p(Midoiil oxisi.onoo *><> 

EADIO. S<‘o Uu^ CrI.S. title Tolo<i;Tnphs and Tclo- 
plioiu‘s § 1200, also 51 OJ. p 007 nolos 4it), 50. 

JIADISH. Th(^ pnn»^(‘ni flosliy i*ooi of a plant eaten 
raw its a rolibh; the plant which produces this 
root.fJ^ 

EADITTS. Tn common nsnfre the tonu '^radhia" 
ordinarily Hi^miri(‘s a dislanco or circnlar limit do- 
fined hy a radius oC sp<‘citi('d lon^tli/’^ and it is 
loos(‘ly <i<‘fiiu‘d as any area hounded, or eono<‘ivo<l 
oT us I)ound('d, l)y eorlain prescribed limits.f*f^ Ktaml- 
iuf>? aloiu‘/*^ and as dt'fiiiod in fl:t'(>metry,<‘^ a nidius 
is a stnii^ht line oxtoiidinp: I’min the center of a 
circle to its ciretimf(‘roncc‘*- or surface.t*** ‘^Jtjnlius” 
is also defliKMl as meaninjif a straiy.ht line <lrawu 
from the cenier of a eireJo to any ])oini< of the cir¬ 
cumference ;^*t a riKhi line exiendin^^ from the center 
of a cirxde or sph<‘ro io the curve or surface;**''* a 
rljUfhi line <lrawn or oxlendnifjr from the center of a 
circle to its periphery,***^ iho semi-diam(jt.or of a 
circle or sphc're 

The woi*d is often use<l m('(.a|>horical]y, ns wdu'n 
we speak of tlu^ ruditw of a iuuids commereial ac¬ 


tivities®** or of one's social circle.®® 

BADIX ET VERTEX IMPERH IN OBEDTBN. 
TIUM CONSENSaS. Hee 51 (J.J. p :Ui7 note 57 

BiEPUBLICJE CEDUNT BEIiO PARTA. Hoc 51 
C.il. p .'UI7 note 58. 

RAPPIA. A fiber <leiiv<‘d from iho raflla palm, 
which is native io the isimul of Ma<Ia*;aM*ar and is 
closely related io the Jupati palm,"® 

RAFPLE. See Oamin.'jr SS 1, 85, and Tjolti'nes § 10. 

RAFT. A structure made by lasliinjif to,**eih<'r two 
pieces of plank, or a floatin*; struclnn' of limber of 
jt»reat value and extent;'^^ a body of Umber, held to- 
jUfether by attraction or tlie force of <»xi<‘rnal ]>n‘H- 
sur(‘; a frame or float made by layinjv tneces of 
timber across each other,'^^ 

Kafts as Hubj<‘ct to admiralty juriH<liclion sec 
A<lmirally S IH b, and to marilitne liens see MariUmo 
laens S 8 b. Dnvin;*;, lloatnev, or raflim^ is 
diseusi.ecl in Lo<.!:s and l.o'vlnjt *lt» f*8. See also 
(Jollisiou 88 ‘*-7, !M, 152, and Nii\i;*nble Wnli'rs g§ 
5, d4, 

RAFTAOE. See Lopi inul Loj^srini;? § 1 d, 

RAG. The w^ord *‘rajc’^ is itetlned ns meaning: a 
ittilered piece of clotli;'!^^ a wusle piece of cloth torn 


50. Now 8trtn<Iar<l D, 

AUcyl rcKlloalo 

"If a h>nreirea atom la thought 
of a.M beluK reamveU from t>u' paraf- 
iln hvUroearlHina, prroupH of atonm 
remain-'eaUeil nuli**ala- \vUl<‘h may 
oomliinc with other ntoma or arouiat 
of atoniK to f<»rm <l('rlvatlve,M, known 
Its monovuli'nt <I<'rIvnt ivea of llie hy- 
clroenrboMH. Thoiu^ ra<ltt*nlH are ni- 
ferreti to na *alkyl riulieaUr and arc 
chiiraclcrlxcd by the cmllmr ' yl*: 
thuic methyl ethyl (CVr«); 

propyl (cvn?); hutyl (tMItP: amyl 
(OflUn)? hexyl ((’allia); Imptyl 
(OtHib); octyl (CnHit). etc. The 
Kcncral formula of tin* alkyl radicals 
iM Crtlfafl (where reprefienip the 
number of carhon afom.t)." -Appli¬ 
cation of nj*nxe, Chiat. ASr. PatApp,, 
i8l R2d ion. tOS. 

57. Wohstor Now tnt.D, 

"Itadishes aro unrmctiMonitbly a 
vogolablo, but, accordlnyr to Ihu'on, 
they are not for nourlshmont hut for 
oondlment."-"B. S, IMerco <h), v, U. 
S.» CaMiUia., 176 P. 4i0, 442. 

58. Md.*—I>cnnsylvanla Throshcr- 
mcn A JCarmors* CasuaUy Ins, Co. 
V. Mfl«sen«ror* 22 A.2d 663« 656, X8X 
MA 295. 


60 . Maiei. Salt man v, Hmith, 40 N, 

R 2 d fifio, r»nt», a 12 mcpm, lan. 

N.Y, Mmiior v, Helmlmiiin, DC NT.Y.H, 
ad t5«, 4C0, 19S Mme, 21. 

CO. N.J. Seuitler v, ftarlle. 70 A. 
2a SIM, Sllfi, 0 N.J.Huper. 500. 

01 . Aid, '>PennnylvnnIa Threshermen 
A Farmers’ Mut. Casualty Ins, 
Co. V. MessetiKor, 20 A. 2 d 05 . 2 , 055 , 
Ui Md. 295 . 

68 . Md.- 'Pennaylvania Thresherm«*n 
A Farmi'riC Mut. Casualty Ins. Co. 
V, Mt'sjienKor, supra. 

N.^.-'-Seultier v. Ilarile, 70 A.3d 604, 
son, 0 N.J.Muper, 595. 

Tho t«rm lmput«ii a olrol* 

Wash. • Miuid v. Anton, 207 I’. 2 d 
227 , 222 , 23 \Vash. 2 d 741 . 

03 . Ald.—'Pennsylvanla Thresh<*rmen 
A FurmeriC Mut. Casualty Ins. 
Co. V. Messenger, 29 A. 2 d 552 , 55 D, 
181 Md. 205 . 

64. IjC,—’H tato v. Ilernrd, 2 8o, 453. 

454 , 40 La,Anu. 172 , 174 . 

5 t O.J'. p 257 note 61 . 

05 . N.Y. -Kisner v. Rehulman, 00 
N,Y.H. 2 d 458 , 450 . 198 MIso. 21 . 
Wash, - Mend v. Anton, 207 l*. 2 d 237 , 
232 , 23 Wash, 2 d 741 . 

61 ajr* p 357 note 62 taj (2). 
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00. Mafi'v j'laltman v. Mmith, 45 N. 

R2d 550. 555, 313 Mass. 136. 

61 <U. p neV Side 62. 

Simlhurly deftnsd 

A line draws from the center of 
a elrele to its periphery, Hnltman 
V, Hmltli, supra. 

07. N.Y. Khmer v, tlehulrnan, 05 
N‘.V.H.2d 46H, 450, 19H Mhu'. 21. 
Wash. Mesft V, Anton, 2()7 r.2d 227, 
222, 33 Wash.2d 741. 

Xfco IvaKth is liatf the diameter, 
or tin* space In tween center amt eir- 
cumfer«‘nee. Mtate v, Ilerard, 2 Ho. 
453, 454, 40 Iwt.Ann. tV2. 

08. La.’ Htate v. i.ahtl'f, 80 Hu. 690, 
502, 144 I.a. 3tl2. 

Mass, Ha It man v. Hmlth* 40 N.K.Sd 
550, 655. :U3 Muss. 135. 

00. lun Stale v, luilntT, 80 Ho. 590, 
592, 144 Ka. 302. 

70. tr.H. I4te»nhardt v. U. H.. 9 Cust. 
App. 52, <14. 

51 (tJ. p 357 note 59. 

71. N.tl.- Htata v. thlmnnton, 14 N. 
a. 467. 479. 

73. l*a.-I)eddrlck v. Wood, 15 I»a. 
9, 13. 

60 C.«r. p 258 note 5$. 

73. N.V, People <m Ctunplalnt c»f 
Meltxer V. Nlerman, 71 N.V.H.2d 
696, cot, 100 Mine. 149. 
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RAO—RAILROADING 


or cut off; 74 ^ fragment of cloth, tom or partly tom 
from its original connection, especially a worn, 
frayed, or tom patch of a garment;7 6 ^ comparative¬ 
ly woi-ihless piece of any textile fabric, either wholly 
or partly detached from its connection by violence or 
abrasion ,7^ an old tom piece, small or large, of any 
woven fabric which has subsoiwcd one purpose and 
goes into the market as secondhand material ;77 a 
shred; a tatter.78 

“Rag” is also defined as something resembling or 
suggesting a lag or rags and considered of little 
worth or service; used contemptuously, jocularly, or 
ironically, as of a flag, newspaper, etc.7J> The term 
has been applied to small particles of cloth, as¬ 
sembled promiscuously, with extensive intervening 
air spaces,and by custom, in the junk trade, to all 
articles used as material in the manufacture of 
paper.®^ 

The term “rags” has been distinguished from 

“waste.”® 2 

RAGS. Insanity; mama; an instance of, or as of, 
madness; hence, folly; impetuousness, rashness.®® 

BAIL. A bar of timber or metal extending from one 


post or support to another, as a guard or baiTier, as 
in fences, balustrades, staircases, etc.; a construc¬ 
tion of bars or posts, a fence, etc.®^ 

In another sense, a strip of timber or metal used 
generally for wheels to run upon.®® 

RAILTN’G. A barrier, as a fence or balustrade, con¬ 
sisting of a luil or rails and supports.®® 

The placing of railings and other guards or danger 
signals at obstraetions and dangerous places m a 
highway is discussed in Highways § 262. Consult 
also the title indexes to Municipal Corporations and 
Negligence. 

RAILROAD. As a noun, the term 'hrailroad” is 
discussed in Railroads § 1. 

As an adjective, the word “railroad” is employed 
in vaiious phrases which are set out in the note.®7 

As a verb, “railroad” is defined as meaning to send 
or put through at high speed;®® and, with respect 
to legislation, 1o force through over the objection of 
a minority.®® 

RAILROADING. See Railroads § 1. 


‘‘Raprs** within Tariff Act see Cus¬ 
toms Duties §§ 40, 42, 73. 

74. Ark—Johnson v State, 163 S. 
W2d 163, 154, 204 Ark 476 

NT—^People on Complaint of Melt- 
zer V Niorman, 71 NTS 2d 698, 
COl, 190 Misc 149 

flock" see 36 C.J S p 1028 note 
5 

76- N.T —^People on Complaint of 
Mollzer v. Nierman, 71 NT.S2d 
698, 601, 190 Misc 140—Tenement 
House Dept v. Hutkoff, 149 NT'S 
467, 459 

51 CJ p 368 note 69. 

76. NT—Tenement House Dept v. 
IXutkoff, supra 

ul C J p 368 note 70 

77. US—Train-Smith Co v. U. S, 
CCNT, 140 F. 113, 116. 

51 CJT p 368 note 68 

70 Ark.—J'ohnson v State, 163 S 
W2d 163. 164, 204 Ark 476 

NT—People on Complaint of Melt- 
zor V Niorman, 71 NTS 2d 698, 
601, 190 Misc 149 

79. Ark—Johnson v State, 163 S 
W2d 153, 164, 204 Ark. 476 

80. NT—People V. Krinka^ 177 N. 
T.S. 846, 847. 


81. Mass—Mooney v Howard Ins, 
Co, 138 Mass 375, 52 Am.R 277. 

82. 'U S —^U S, V Pearson & Em- 
mott, CCNT, 131 F 571, 672 

83. Webster New IntD. 

"Ragre’* distingruished from "anger*’ 
see 3 C J S p 1073 note 70. 

84. N.M —Thwaits v. Kennecott 

Copper Corp, Chino Mines Divi¬ 
sion. 192 P2d 663, 666, 62 N.M 
107. 

85. NC—Willis V. Jarrett Constr 
Co , 67 S E 265. 267, 162 N.C. 100 

61 CJ p 368 note 76 
"Rail car," "rail chair" see Railroads 
§ 1 . 

86. Webster New Int.D. 

"Banister and railing*' see 8 C.J.S. 

p 385 note 27. 

87. Phrases defined in Railroads § 1 

(1) "Railroad bridge." 

(2) "Railroad car" 

(3) "Railroad cattle gap or guard." 

(4) "Railroad company" 

(6) "Railroad corporation.'' 

(6) "Railroad crossing.” 

(7) "Railroad cut," 


(8) “Railroad division” 

(9) "Railroad mortgage ” 

(10) "Railroad property.” 

(11) “Railroad purposes." 

(12) "Railroad station" 

(13) "Railroad terminal” 

(14) “Railroad track " 

(16) "Railroad yard ” 

Phrases elsewhere disonssed 

(1) “Railroad adjustment board" 
see Master and Servant § 28(2) c 

(2) "Railroad commission" see 
Public Utilities § 31 

(3) "Railroad ferry" see Ferries 

§ 1 . 

(4) "Railroad hazard" see Master 
and Servant § 356 a and Negligence 
5 171 c. 

(6) "Railroad labor board" see 
Master and Servant § 28(2) c 

(6) "Railroad line" see Line, 64 
CJS. p 561 note 21. 

(7) "Railroad ticket" see Carriers 
§ 603 b 

88. Webster New IntD. 

89. Wash—^Roane v Columbian Pub. 
Co, 218 P. 213. 215, 126 Wash 416 
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Tills Title includes the coiislruclion, maiiti'iinnce, u‘}>uI.ition, and opeintion oT lailiK.ids in pciu-ial; 
oifr'iniyation of railroad companies, and their nshls, powers, and Ii.ihilities in le'peel ol (’.i.iiils of fian- 
chises and public aid, and of the construcloii and niaintenaiiee ol llieir io.nI>, .iii.l olln-r piojH'iiv, and 
t'heir ownership and conveyance Iheieof, .and the lights .iiid liabililies ot tlieir .sloeklioldeis .ind ollieeis; 
and also iiftlits, diitie.s, and liabilities of r.iilroad companies, as to the public and as to individti.ils, in re¬ 
spect of the nianagemeiit and operation of their roads, otherwise than in their capacities of employers or 
carriers. 

Jaaileni not In Ihi* T1U«, treated eleewhero In tUln work, not Doncrlirtlve-Word lixlox 


Analysis 

r. DBironToirs, itattoe, and status, §§ 

n. ORG-AMIZATION, EXISTENCE, AND PUNOTlONS OF EAIUBOAD COMPANIES, §§ 7 20 

A. DOMK.STIC CoMI*ANIK.S, §§ 7-18 

E. Foukicn Companies, §§ 19-22 
C Acttons by or against Uailroao Compakibs, §§ 2.^-26 

m. PECULATION AND CONTROL IN CENERAL, §§ 27...'tl 

IV. PUBUO AID, §§ .12-44 

V. LOCATION OP ROUTE, TERMINI, STATIONS, DIVISION POINTS, ETC. S§ l.'i ?J 

A. Dkrujnation and Detkiimination oe I/)i ation, §§ 45 -57 

B. t^NTRACTS A.S TO I-OCATtON, §§ 58 61 

C. S URVEY OR RecoRI) OK IvOCATl ON, §§ <>2 M 

I). CiiAmiE OR Abandonment ov T.<u:ation, §§ 6S~70 
E. CONEMCTING I..0(:AT10Na, §§ 71-72 

VX RIGHT OP WAT AND OTHER INTERESTS IN LAND, SS TA 120 

vn. CONSTRUCTION, MAINTBNANOE, AND EQUIPMENT, S 8 121 100 

A. AimioRtTY AND Duty or Raii.roa» ('ompanv, §§ 121 127 

B. I*I-AN AND MoDK Of C.'ON.STRIK.TION, §§ 128-122 

C. Cr08SIn<; Other Raiuroaiw, §§ 1,U>429 
I). CR0.S.StN<! IIlOlIWAYH, §§ 140 167 

E. Cro.h.<un« Private I snds, §§ 168 -184 

F. Waters and WATKi« oirH.SK.s, §§ 185-187 

G. LIABILITIR.S IGR I.A»(nt, MATKRIAt.S, OK SUI’l’MES, §§188 -18<) 

H. Creation or Nuisance by CoNSTRUtrrioN op Raii.koai>, §§ 190 191 

I. Motive I’ower and Kou.ing Stock, §§ 192-19.1 

J. Offenses Incident to CoNSTRutynow and Maintenace, §§ 191 \% 

vm. SALES, leases, TBAPITO contracts, and CONBOZiIDATION, 88197 242 

A. In Genbsal, §§ 197-198 

B. Sales, §§ 199-207 

C. Leases, §§ 20S-224 

D. Contracts for Control, Operation, or U.sr ok Railroads or Incidental I'‘ACTi.mE.s, §§ 225- 

233 

E. Consolidation, §§ 234-242 

See also descriptlTe word index In the back ot this Volume 
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IX. INBEBTKDiniSS, SECUIMTXBS, LIBXS, AlH) MOBTOAChES, §§ 243-347 

A. Natukk and Extent op Liabilities, §§ 243-313 

B. Foreclosure of Liens and Mortgages, §§ 314-347 

X. COMPANIES AND PEBSONS T.TATtT.T! poB INJT7BIES, §§ 348-375 

XI. BEGEIVEBS, §§ 376-389 

Xn. OPEBATION AND BECDIATION TBBBEOP IN C-ENEBAIi^ §§ 390-464 

A. Duty to Operate and Furnish Facilities, §§ 390-392 

B. Regulation in General, §§ 393-399 

C. Particular Regulations and Duties, §§ 40(M36 

D. Penalties for Violation of Regulations, §§ 437—446 

E. Damages for Violation of Regulations, §§ 447-448 

F. Proceedings to Compel Operation and Furnishing Facilities, §§ 449—452 

G. Daiiiages for Failure to Operate or to Furnish Facilities, §§ 453-455 

H. Criminal Offenses of Railroad and its Agents, §§ 456-464 

xm. INJURIES TO PROPERTY IN aENERAL, §§ 465-483 

A. Injuries from Construction or Maintenance, §§ 465—476 

B. Injuries from Operation, §§ 477-483 

XIV. FIRES, §§ 484-546 

A. Duties and Liabilittes, §§ 484-511 

B. Actions, §§ 512-546 

XV. INJURIES TO ANTMALS, §§ 547-689 

A. In General, §§ 547—557 

B. Fences and Cattle Guards, §§ 558-581 

C. Private Crossings, Gates, and Bars, §§ 582-592 

D. Injury by Running on Roadbed, Bridges, or Trestles, §§ 593-594 

E. Negligence in Operation of Trains, §§ 595-610 

F. Proximate Cause, §§ 611-615 

G. Contributory Negligence of Owner, §§ 616-626 

H. Proceedings for Recovery of Damages, §§ 627-689 

1 . In General, §§ 6Z7-629 

2. Actions, §§ 630-689 

XVI. ACCIDENTS TO TRAINS, §§ 690-709 

XVn. ACCIDENTS AT CROSSINOS, §§ 710-896 

A. Care Required and Liability in General, §§ 710-762 

mvisloiu XVZC B to Bna In Volume 75 

B Contributory Negligence and Assumption op Rise, §§ 763-815 
C. Actions, §§ 816-896 

1. Procedure in General, §§ 816-820 

2. Pleading, %%S21-S34 

3. Evidence, §§ 835-861 

4 Questions of Law and Fact, §§ 862-885 

5. Instructions, §§ 886-893 

6. Verdict and Findings, Review and Damages, §§ 894-896 


See also descriptive word index in the back of this Volume 
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xvni. INJURIES TO UOENSBES OR TRESPASSERS AND OTHERS ON RAILROAD PREMISES, §§ 
807-98‘3 

A. Status of Such Persons, §§ 897-903 

B. Care REgruxRED and Liability of Railroad in General, §§ 901- 933 

C. Contributory NKifLiUENCE and Assumption of Risk, §§ 93*M>I9 

D. Ac/noNs, §§ 950-983 

XIX. INJURIES TO PERSONS ON HIOHWAYS OR PRIVATE PREMISES NEAR TRACKS, 

§§ 084 1004 

XX. OFFENSES AGAINST OPERATION OR PROPERTY OF RAILROADS, §§i005-J0I3 

Sub^Analysis 

L DEFINITIONS, NATURE, AND STATUS--p 311 

§ 1. Definitions and distinctions—311 

2. Nature and status of railroad—p 3*12 

3. Nature and status of railroad comi>any—p 3-12 

4. Rij^lit to cnpfa)?e m railroad Inusincss—p 343 

5. -ICxclusivc aiKl couflictuijif franchises—p 3+1* 

6. - Deternunation uf convenience and necessity— p 315 

n. ORGANIZATION, EXISTENCE, AND FUNCTIONS OP RAILROAD COMPANIES p 318 

A. J )0MKST1(‘ C.OMPANnCS—p 348 

§ 7. In f^cneral—p 348 

8. Incoriioration and existence—p 349 

9, -f nbscnption to, and payment of, portion of stock p 350 

1 j,-(i,ificatc or articles of incorporation-- p 350 

1 Acceptance of charter—p 352 

12, — ()i j;‘aniyatiion fee or tax—p 353 

13, Crpilal and stH>ck—-p 354 

14, Subscriptions to stock; rights and liabilities of stocklw »Mers p 35($ 

15, < llhcers and agents—p 3S8 

16, Powers—p 3o5 

17, Duration and termination of coriiorate existence - p ,V>8 

18, Amendment, revocation, or forfeiture of chatter or fraucliisp, and dissulnlioii 

—p 3o9 

B. FoUEION rOM!’ANIB,S-" p 375 

§ 19, In general -^p 375 

20. Domestication or domestic incorporation' p 376 

21. Stale regulation—p 377 

22. -What constitutes "doing business’- p378 

C. Actions by or aciainst Railroad C!omfanie.h— p 378 

§ 23. Tn general—p 378 

24. Limitation of actions—^i> 378 

25. Jurisdiction and venue—p 379 

26. Process—p 389 

m. REGULATION AND CONTROL IN GENERAL^-p 308 
§ 27. In general—p 39iS 

28, - Power to regulate- p300 

29. -Regulation by commission—p 400 

See also descriptive word index in the back of thiH Volume 
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m. EEGULATION AND CONTROL IN GENERAL-Continued 

§ 30, -Enforcement of duties—p400 

31. Federal wartime control—400 

rv. PUBLIC AID—p 413 

§ 32, In general—^p413 

33. Indemnily or security for aid granted—p 414 

34. Control of grant by commissioners or other ofiScers—414 

35. Assignments of right to aid granted—p 415 
36 Negotiation and transfer of securities— p 41S 

37. Termination, avoidance, and forfeiture of grant—^p 416 

38. -Effect of sale, lease, or consolidation of railroad—^p 416 

39 Rights and liabilities of railroad company—^p 417 

40. -Acceptance and performance of conditions—^p 418 

41. -Delivery of stock to municipality or taxpayers—^p 421 

42. - Pa 3 rment of interest and securities or repayment of aid—^p 421 

43. Enforcement of grant—^p 422 

44. Grants of aid by federal government—p 422 

V. LOCATION OP ROUTE, TERMINI, STATIONS, DIVISION POINTS, ETC.—p 423 

A. Designation and Determination of Location— p 423 

§ 45. Main line—^p 423 

46. -Statutory and charter provisions—^p423 

47. - Discretion of railroad company—^p 424 

48. Method of determination, remedies, and proceedings—^p 424 

49. Parallel roads—^p 426 

50. Lateral or branch roads, spurs, switches, sidings, and extensions—p 426 

51. -Lateral or branch roads—^p 426 

52. - Spurs, switches, turnouts, and sidings—^p 427 

53. -Extensions—p428 

54. -Federal control—p 428 

55 Termini—^p 430 

56. Connections—^p 431 

57. Stations—^p 433 

B. Contracts as to Location—^ p 437 

§ 58. In general—p437 
59 Extensions and branch or spur lines—^p 437 

60. Terminal buildings, division terminal, offices, shops, etc.—p 437 

61. Stations—^p 438 

C Survey or Record of Location —p 439 
§ 6Z Survey—^p 439 

63. Filing map, profile, or record—p 439 

64. Evidence of location—^p 440 

D, Change or Abandonment of Location— p 441 
§ 65. Change of location—^p441 

66. - Stations—^p 445 

67. Abandonment of location—^p 445 

68 - Stations—446 

69. Liability of railroad company^—^p 447 

70. Remedies and proceedings—^p 448 


74 C. J.S.—If 
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V. LOOATIOET OP ROUTE, TERIMINI, STATIONS, DIVISION POINTS, ETO.—Continued 
E. Conflicting Locations— p 448 
§ 71 In general—^p448 
72. Remedies and proceedings —p 450 

VL RIGHT OF WAT AND OTHER INTERESTS IN LAND—p 450 
§ 73. Capacity to accpiirc and hold land—p 450 

74 - Purposes for which land may be acquired—]> 4S2 

75. Modes of acquiring hind or rights therein—453 

76. Agreements, licenses, andamplied grants—^i) 455 

77. -Agreements as to right of way or use of land- p 455 

78. -License or consent—p 457 

79. --Implied grants—p459 

80. - Ri'inedios of parties—p 460 

81. ('onveyances to or for railroad company—p 402 
82 ILxlent of way or land ac(iinral -p 466 

83. Title, estate, or interest acquned --p 1-72 
84 - I Tnder gi ant or conveyance^ from owner- p 473 

85. - My mere use or advei se possession— p 478 

86. - Rights in adjoining lands --p 479 

87. - Priority of right —p 479 

88. Exceptions and reservations- p480 

89. Covenant s and conditions p 482 

(H). - Particular covenant .sand Conditions in general p 183 

91. -M'(k1o of construetiou in general -p48t> 

9.2. -Location and Opel at urn of road- p487 

93. *— Location and maintenance of station or liTminii p 487 

94. - Private crossing.s, fences, and cattle guards- - p48<) 

95 . - EtTect of succession to, or transfer of, property p 492 

(>6. -lC.xcuses for nonperformance and waiver of performance- -p 494 

07. -- Rights and remedies of parties'--p 495 

98. Use 0 f land or rights acquired— p 4W 

QC).-Incidental uses—p SOO 

1(){). - ICxclusiveness of possession and use • p 5()5 

101. -Permitting use by third person- - p 507 

102. Rights in, and use x>£, streets, highways, and rither public places p SIl 

103 . {.legislative grant or autliority—q) S11 

104. -Cirantor consent by municipal or otiicr local authoritit'.s* p 512 

105. —What constitutes grant of authority in general - p 5 lo 

106. •— Construction and operation of statute or H>rdinance granting right*-p 516 

107. -Regulation of use in gcucral--p 517 

108. -Consent or grants by abutting ownenv- p 518 

109. -Covenatits and conditions in grants— p 520 

110. -(Conflicting or exclusive grants ami priority of rights' -p 521 

11 1. -Duration of right—^pS22 

112. Nature and extent -of right or use—p S2vi 

1 13 . Remedies by or against railroad company—p 529 

114. Right to use tracks, right of way, or other property of another road—p. 533 

115. Conveyance or release of right of way or huid by railroad- p S*UJ 

116. Abandonment, forfeiture, or loss—p 540 

117. -Nonuser or abandonment—p 541 

118 . - Failure to complete or construct road~p 546 
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VL EiaHT OF WAT AND OTHER INTERESTS IN LAND-^Continued 

§ 119. -Revocation, or forfeiture, or loss by estoppel, of frandiise to use streets 

or public place—S46 

120. - Breach, odi condition in private grant—^p 548 

Vn. CONSTRUCTION, MAINTENANCE, AND EQUIPMENT—p 552 

A. Authority and Duty of Railroad Company—^ p 552 

§ 121. Duty to construct—p 552 

122. Authority to construct—^p 556 

123. Time for commencement or completion of constructiooi—^p 556 
124 Maintenance and repair—^p 557 

125. Remedies—p 559 

126. Interference with cfonstruction—^p 560 

127. Penalties for failure to construct or maintain—^p 560 

B. Plan and Mode of Construction—^ p 560 

§ 128 In general—^p 560 

129. Construction in or along streets and highways—p 561 
130 -Restoring and maintaining highway—^p 562 

131. Roadbed and tracks—^p 563 

132. Remedies—^p 564 

C. Crossing Other Railroads—^ p 566 

§ 133. Right to cross—^p 566 

134. Place, mode, and expense of crossing—^p 569 

135. Determination as to necessity, place, mode, and expense of crossing—^p 578 

135. - Powers and proceedings of commissioners—^p 578 

137. -Jurisdiction and power of courts—p 580 

138. - Parties, pleading, and evidence—^p 582 

139. - Review—^p 582 

D. Crossing Highways—^ p 583 

§ 140. What constitutes a crossing—^p 583 

141. Right to cross—^p 584 

142. Place, mode, and expense of crossing—p 586 

143. - Crossing at, above, or below grade—^p 588 

144. - Character of highway—^p 589 

145. - Changing location or grade of highway—^p 590 

146. -Remedies in general—^p 590 

147. - Penalty for failure to construct crossing—p 592 

148. Restoring and maintaining 'highway—^p 592 

149. - Duty to restore highway—^p593 

150. -- Mode and sufliciency of restoration—594 

151. -Bridges and approaches thereto—^p 595 

152. -Agreements for restoration and maintenance—^p 598 

153. -Character of highway—p599 

154. - Companies and persons liable—^p 599 

155. - Rights and remedies of public—^p 600 

156. Opening or extension of pubkc ways across existing railroad—602 

157. Change after construction—^p 608 

158. Changing crossings from different level to grade—612 

159. Determination as to necessity, place, mode, and expense of crossings—p 612 

160. -Appeal from orders of commission—^p 614 
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Vn. CONSTRUCTION, MAINTENANCE, AND EQUIPMENT—Continued 

D. Crossing Highways —Continued 

§ 161. Abolition and removal of grade crossings—p 615 

162. - Contriicis and agrecMnents foi alx>Iilion or removal—p61S 

163 - Power to retpiirc abolition or remov.il— ]) 618 

164. - TVoccedings to abolish or remove—p 624 

165 - Expenses and apportionment—p 634 

166. - Damages because of aboli(ion--p 6*12 

167. -Maintenance and repair—6*47 

E. Crossing Private Lands —p 64S 

§ 168. In goncral—p^KS 

169. Private or faini crossings—p 6^8 

170. —— Eight and duty to cros.s or construct crossings p 648 

171. -Character of lands and pci sons entitled to crossinj;'. p 6S2 

172 -I^ication, nuniher, and pui pose of ciossing.v p(>S3 

173* - C'liaractci andsuflicicncy of ciosstngs- p654 

174 . — Removal, change, or obslinction of crossing p 655 

175. -Agreement with, or waive! hy, landowner- p6.s6 

176. Fences and cattle guards--p 657 

177. -1 Hity to construct—p6S7 

17 g. -Time for eon.struction- p 659 

179 . --At what places required- p 6f»0 

RSO. Nature and .sufricicncy- p662 

I-Waiver or agreement of adjoining landowner p 662 

182. Actions and proeectHiigs to enforce rights p 663 

183. Penalty for failure R) ron.strnct crossings, i<*nces, or cattle guards* p 666 

184. Conslruciiou by lamlowuer and recovery from railroad eomiwiny-* p 6<)H 

F. Waters and WATEucotJusES--p 670 

§ 18S, Right and dtUy to construct railroad over or near waters and watcrcoursofr—p 
670 

186. Construction—p 671 

187. Maintenance, alterations, and repairs—-p 674 

G. LiABT i.TTiRs FOR Labor, or S um^RS —p 675 

§ 188. In generiiF p 675 

189. Statutory liability and perfection and enforcement of claim against company 
—p675 

IL Creation of Nuisance by Construction of ItArmoAU—p 681 
§ 190. In general—p 681 
19U Remedies—p 682 

I Motive Power and Ror.m nc; Stock— p 683 
§ 192. Motive power—p 683 
193. Rolling stock—p 684 

J. Oftonses Incident to Construction and Maintenance- -p 684 
S 194, Criminal responsibility in general--p 684 

195, Defenses—p 685 

196. Prosecution and punishment—p 685 
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Vm. SALES, LEASES, TRAFFIC CONTRACTS, AKTO CONSOLIDATION—p 687 

A. In General—687 

§ 197. Right to alienate or transfer franchises or property generally—687 
198. Constitutional and statutory provisions in general—688 

B Sales— p 688 

§ 199. Right to sell or purchase—p 688 

200. — Continuous or connecting lines—p 689 

201. - Parallel or competing lines—p 689 

202. - Subscription to, or purchase of, stock—^p 690 

203. - Consent and rights of stockholders—691 

204. Requisites and validity of conveyance or contract to convey— p 692 

205. Construction and operation—p 692 

206. Rights and liabilities of purchasers—^p 693 

207. Actions —p 694 

C Leases— p 695 

§ 208. Right to make or take lease—^p69S 

209. - Consent of stockholders—p 697 

210. - Approval of board or commission—p 697 

211. -Continuous or connecting lines—p 698 

212. - Parallel or competing lines—^p 698 

213. -Foreign companies—p 699 

214. Requisites and validity—699 

215. Construction—^p 701 

216 Operation and effect in general—702 

217. Property, rights, and franchises included—p 703 

218. General rights and liabilities of lessor and lessee—703 

219. Rents and advances—p 70S 
220 Taxes and assessments—^p 706 

221. Subletting or assignment—^p 708 

222. Rights and remedies of stockholders, creditors, and bondholders—p 709 

223. Continuance and termination—^p 711 

224. Modification—^p 712 

D. Contracts for Control, Operation, or Use of Railroads or Incidental Facilities—^ p 712 

§ 225. Right to make contracts—^p 712 

226. - Continuous or connecting lines—p 714 

227. - Parallel or competing lines—p7lS 

228. Requisites and validity—p 715 

229. Construction—p 717 

230. Assignment of contract—^p 718 

231. Termination or modification—p 718 

232. Operation and effect in general—p 719 

233. Rights, liabilities, and remedies—^p 719 

E. Consolidation— p 721 

§ 234. Definition and distinctions—p 721 

235, Right to consolidate—^p 722 

236. Assent of stockholders and bondholders—726 
237- Remedies of dissenting stockholders—^p 727 

238. Agreements and procedure for consolidation—^p 727 

239. Operation and effect of consolidation—728 

240. -Consolidation with foreign company—731 
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vm SALES, LEASES, TEAPriO OONTBAOTS, AND CONSOLIDATION— Coni iiint'd 
E- Co.NsoLiDATroN—CoiUinucd 

§ 241, —— Kights and liabilities of stockholclcis and subscubcib lo biork p Toj 
242. Actions brought after consolidation—p 7d3 

IX. INDEBTEDNESS, SECXTRTTIES, LIENS AND MORTGAGES- p 724 
A. Naturk and Extent ok Liabilities— p 734 
§ 243. In general—p734 
2 11 Amount of mclcbtedness—^ 735 

Ji5 Uegiilalioii and control by commissioners or oIIdm public ofliri'rs p 73S 
2 In I borrowing money- -p 737 

217. Making, accepting, and indorsing negotiable instiumenti. p 73S 
248. Making and i.ssuing bonds- p 738 
2.|<). - Power to issue—p 738 

250. -What law governs—p 738 

2^\, - 1‘onn, re(|niHites, and validity—p 738 

252. -- Negotiation or disposal -p740 

253. - - - Rights of bondholders generally p742 

251. Indemnity, guaranty, and surotyshii>- p 747 
255. Liens g/nuMTiny- 740 

25o. —CVeation and existence in general -p740 
257. -- What law governs -p740 

35g,-Applicability of geiunal rules as to coiislruetion and operation p 749 

250.-Loss or waiver of Ireiv p 750 

2(i0.-Jiulgin<‘nt liens p75l 

2ol. — Liens for right of way or land gi’anted p7Sl 
262. —• ♦ I aens for rolling stock p 751 

2o3.-I aens for loans or advances p 751 

2(i4. — Lit‘ns for <laruageS‘ p752 

2<>5. I aens for public aid granted p 752 

2od. -Liens for traflic balances* p 753 

2 t ) 7 , Liens for labor or supplies p 753 

268, - — Retroactive efTeet of statutes p754 

2 () 0 ,-Apiilicability of geneial lien kiws^ p 755 

270. - Inception and duration of lien-"- p75S 

271. — c \)utracl with, or consent of, railroad 'p 755 

272. --Nature and pur|)asc of labor, material, or expenditure--p 756 

273. - •• 1 )elivery and use of materials- j> 757 

274. - Place of performance or delivery—^i> 758 

275. —• 'I'ime of furnishing of labor or material- - p 758 

2/6. --Amount of lien~p7SH 

277. -Necessity of indebtedness of railroad to principal contractor; effect of 

payments—p 758 

278. —• IVoperty subject to lien—p 750 

279. — Person.^ entitled to Hens—p 759 
281). —ProceexUngs to jicrfect lien—p 762 

281. — Pond supplanting right to Hen—p 7(i4 

282. Mortgages and trust deeds—p 765 

28v 3. -Power to mortgage in general—p 765 

284, -What property may be mortgagetl —p 767 

285, — Authorization by directors and consent of stockholders - p 760 

286, -Form, requisites, and validity—p 770 

287, Construction and operation in general—^) 774 
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IX. INDEBTEDNESS, SEOTJBITIES, LIENS AND MOETGAaES—Continued 

A, Nattoe and Extent of Liabilities —Continued 

§ 288. - Property and funds included—^p776 

289. -Title or interest conveyed—789 

290 -Debts and obligations secured—p789 

291. - Control and disposition of property by mortgagor—790 

292 - Qualification, tenure^ and removal of trustee, and selection of new trus¬ 

tee—790 

293. -Rights, duties, and liabilities of mortgagees and trustees—^p 792 

294. Payment over and application of subscriptions and proceeds of obligations and 

securities—^p 803 

295. Priorities of liens, mortgages, and other claims—^p 804 

296. -Necessity and effect of record or registration—^p 80S 

297. -Priorities between mortgages and other claims in general—^p 806 

298 -Liens or claims arising out of grant of public aid—^p 808 

299. -Liens or claims for right of way or land granted—^p 809 

300. -Liens or claims for rolling stock furnished—^p 809 

301 Liens or claims for construction, labor, and supplies—^p 810 

302. -Liens or claims for loans or advances or for incurrence of liability—^p 812 

303. -Liens or claims for damages—p 812 

304. -Liens or claims for rent of road, track, or terminal facilities—^p 813 

305. - Priorities between different mortgages—p 814 

306 - Priorities between holders of bonds or debentures and between deben¬ 

tures and other claims—^pSlS 

307. - Priorities in respect of interest or interest coupons—^p 816 

308. Interest and interest coupons—^p 816 

309 -Waiver, loss, or bar of right to interest—819 

310. Application of earnings and income; sinking fund and deposits—^p 819 

311. Maturity, payment, satisfaction, release, or discharge—^p 822 

312. Actions on bonds and coupons—p 825 

313. Enforcement of claims against property—^p 826 

B. Foreclosuee of Liens and Mortgages —^p 827 

§ 314. Right to foreclose—^p 827 

315. Persons entitled to foreclose—^p 828 

316. Foreclosure without action—^p 830 

317. -By exercise of power of sale—^p 831 

318. Defenses—^p 831 

319. Jurisdiction and powers of the court; venue—p 832 

320. Limitations and laches—^p 833 

321. Parties—p 834 

322. Process and appearance—p 837 

323. Pleading—^p 837 
324 Evidence—^p 839 

325. Trial or hearing, and reference—^p 839 

326. Judgment or decree—^p 840 

327. Sale—^p 845 

328 Rights and liabilities of purchasers—^p 852 

329. - Corporate capacity, franchises, and powers of original company—p 852 

330. -Grantees or successors of purchasers—^p 853 

331. - Construction, maintenance, and operation—^p8S4 

332 -Contracts in general—^p 854 

333 -Right of way and other interests in land—^p 855 
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IX. nSTBEBTEDNESS, SEOTTIIITIES, LIENS AND MORTGAG-ES—Coniinui'd 
B Forec'losure of Liens and Mortgages—C oiilnmcd 
g 33/^. -I xBases—p855 

33S. - Indebtedness, securities, hens, and iikm lt;a^os* ~p H56 

336 -— Interveners and other claimants- p S57 

337. - Vacation or invalidity of sale —p 857 

338. -Actions or proccedni.t:fs by oi aj»ainsl juirchaseiS' p 858 

339. Pui chaise and reorjiani/.ition—* p 

340. - Rijihts of bondholders and oIIut ci editors -p 8o7 

341 - Kij;hts of stockholders—p 874 

3*12. - Kif»lits andlialnlitiesof leorpfanized company— p 87S 

343. Disposition of proct^eds and suiplus* p 87o 

3*14. Review of proccedinj^s —p 878 

34S. Fees and costs—p 879 

34b. C )peration and elTcct—p 880 

347 Redemption— p 880 

X. COMPANIES AND PERSONS LIABLE FOB INJURIES-p 8H2 
§ 3*18. In i^eneral—p 882 

3-19. Railroad lioldinji^ stock or bonds of anotlUT railroad; control—p 883 

350. Morlgu^<‘e.s and trustees in possession* p 883 

351. L(\s\sor and Ics.set'—-p 884 

352. -Liability of lessor in jt:enoral~ p88•^ 

333. -Lialn’Iity of lessee iiu»eucral' p 88b 

3S.(. - Injuries due to defective roadbed.s, tracks, etc. p 887 

335 . «.— Injuriestt>sluppeis--p8RS 
35o. —— Injuries to employees **p 888 

357 . « Injuries to animals i>889 

358. — h'ires 8*>0 

359. -Statutory liability- -p 891 

3 o 0 ,-Lea.se for other than railroad purposes p 891 

3b 1. C'on.solidated and constituent companies p89j 
3o2. Selliiif^ or pm chasinfc company- -p 892 
3b3. Furehaser at forelosure or judicial sale * - p 894 
3(>4, RaiIroa<l allowiii)^ use of road by another p 894 
3b5. Railroad usin^ roail of aimther—p 897 

366. C^mnec.tiuff riKids- -p 899 

367. ''r<*nuinal company or railroad cotnpaity—p 899 
3b8. C*ompani<\s ownin^^ or iisin^^ ears p 9t)0 

369. Indn.strial or IonJrin>f roads p 9bl 

370. A;>ents or employees of railroad' p 901 

371. Private individuals--p 903 

372. Joint lia!ulity~p 90'^ 

373. Fleadinjy ownership and operation-—p 906 

374. ICvidcnce a.s to owner.ship and operation * -p 908 

375. Trial--i>910 

XL RBOElVERS—p 011 

§ 376, In general—^ 911 

377, Grounds of appointment—911 

378, Appointment, qualification, and tenure—p 913 

379, Effect of appointment—^p 919 

380, -On existing contracts, leases, and th<‘ like —p 020 
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XI. RECEIVERS—Continued 

§ 381, Operation of road under receivership—924 

382. -Powers and duties of receiver—^p 926 

383. -Liability of receiver in general—p 929 

384 - Liability for injuries growing out of operation —p 930 

385 -Liability of company—^p 932 

386. Liability after discharge of receiver—933 

387. -Liability of receiver—^p 934 

388. -Liability of company—p 934 

389. Foreign and ancillary receivers—^p 937 

Xn. OPERATION AND REGULATION THEREOF IN GENERAL—p 939 
A Duty to Operate and Furnish Facilities— p 939 
§ 390 In general—^p 939 
391. Relief from performance of duty*—^p 941 
392 Abandonment or discontinuance—p 941 

B. Regulation in General—944 

§ 393. By railroad company—^p 944 

394 Public regulation—^p 944 

395 -By state or municipality—^p 945 

396. - By board or commission—^p946 

397. - By courts—^p 948 

398 - Companies, roads, persons, and operations subject to regulation—^p 949 

399. - Construction of statutes—^p 950 

C. Particular Regulations and Duties— p 951 

§ 400. Railroad employees—^p 951 

401. -Full-crew regulations—^p953 

402. - Station agents—^p9S8 

403 Stations and station facilities—^p 964 

404. -Regulation by state or by board or commission in general—^p 964 

405. -Depots and waiting rooms—^p 966 

406. - Station accommodations and facilities in general—^p 970 

407. -Tram bulletins—^p 970 

408. -Other facilities—^p 971 

409 -Abandonment or discontinuance of station—^p 973 

410 Switches, spurs, and sidings—p 974 

411. - Regulation by state or municipality—p 974 

412 - Regulation by board or commission—p 975 

413 -Duty of railroad—^p 977 

414 - Cost of furnishing and charge for use—^p 980 

415. Elevators and warehouses—^p 980 

416. Tram service and accommodations—^p 980 

417. - Regulation by state or municipality—^p 981 

418 -Regulation by board or commission—^p 982 

419 -Duty of railroad in general—^p993 

420 - Number of trains, cars, and engines—^p 995 

421. - Stopping at stations or other places—^p 996 

422 -Accommodations on trains—^p997 

423. - Separate accommodations for races—^p 997 

424. Operating equipment—^p 998 

425. - Federal safety appliance act—^p 999 

426. -State safety appliance acts—^p 1006 
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XII, OPERATION AND REQ-XJLATION THEREOF IN GENERAL—Coiiiimiod 
C, rARTH‘nT,AU Hk(;ulations and Duties—C ontinued 

§ 427.-Miscellaneous regulations as to equipment—p 1007 

42S. Signals—p 1008 
4*2^). I^uikouts—p 1012 

420 righting tracks—p 1013 

421 Speed—p 1014 

422, Piecaulions on crossing other railioads—p 1018 

422, Safely clevlce^s and flagman at highway and private ciossings—p 1018 
424, Ohstruction by trains—p 1023 

435. Fires—p 1025 

436. Miscellaneous—1025 

I). PKNAi/nns KOR Violation of RKairT,ATroNS—p 1027 
§ 437. Power to impose—p 1027 
428. Willfulness as element- p 1028 
430. Defenses—p 1028 
4-10. Persons entitled to .sue- -p U)2f) 

4*11. Persons liable—p 102*^ 

4*12. -ICfTcct of operation liy receiver- p 1030 

4*l'3. Actions—p 1030 
44*1. Amount and oKtent of penalty p 1022 
4*15, Recovery of penalty and damages - p 1033 
+16. Di.siKisition of proceeds--p 1033 

F. 1 ).\\i Acns Kou Violation ok Rt^kujlations— p 1034 

§ '117. In general- *p 1034 
*118. I )elay caused by obstruction of crossing p 103*1 

K PaomnanNiJS to Comkfx Operation and FuKNisntNO Facilities p 1035 
§ *119, In general—p 1035 

450. Proceedings instituted in court- -p 1035 

451. Proceedings be fore board or commis.sion -p 1036 

452. ICvitlencc—p 1038 

G. I)ama(;es for Failure to Okkratk or to Furnish Facilities-» p 1040 

§ 453. Right of action ami conditions precedent—p 1040 
45*1. Proceedings for recovery—p U)M) 

455, -Amount and extent c>f recovery--p 1041 

H. CrIM INAL < )KFKNSKS OF RaILUOAD AND ItS AoKNTS- p 1041 

§ 456. In general--p 1041 

457. Obstructing public highways—p 1043 

458. Intoxication of employee while on duty* -p UM-l- 

459. Persons liable—p 1044 

4(,0. —- Operation by receiver—p I0*M 

4f>l. Prosecution and punishment—p 1045 

4f)2, — Indictinent, information, or-ctmiptaint—p 1045 

463, —— Evidence, trial, and review—p 1016 

464. — Punishment—p 1047 

Xm. INJURIES TO PROPERTY IN GBNEBA1 h-*p 1047 

A. Injuries from Construction or Maintenance- -p 1047 

§ 465. Existence and extent of liability in general—p 1047 
466. —- Effect of authoriEati<ni or con.<»ent to construction—^) 1048 
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Xm. INJURIES TO PROPERTY IN GENERAIr—Continued 

A, Injuries from Construction or Maintenance—C ontinued 

§ 467. -Release, waiver, or estoppel—^p 1048 

468. Particular .injuries—^p 1049 

469. - Occupation or obstruction of streets and highways generally—^p 1049 

470. - Failure to construct fences and cattle guards—^p 1050 

471. -Obstruction or diversion of, or interference with, waters and watercours¬ 

es—1051 

472. - Miscellaneous injuries—p 1053 

473. Proximate cause—p 1055 

474. Contributory negligence—^p 1055 

475. Persons entitled to sue—^p 1056 

476. Actions—^p 1057 

B. Injuries from Operation—^ p 1066 

§ 477. Existence and extent of liability—p 1066 

478. - Occupation or obstruction of streets or highways—^p 1067 

479. - Interference with, or cutting of, fire hose—^p 1069 

480. - Derailment or loss of control of cars—^p 1070 

481. - Release from liability—^p 1070 

482. Actions—^p 1071 

483. -Damages—p 1074 

XIV. FIRES—p 1074 

A, Duties and Liabilities— p 1074 

§ 484. In absence of statute—^pl074 
485. Under statutes—^p 1075 
486 -Validity of statutes—^p 1076 

487. —— Nature, construction, and operation of statutes in general—^p 1078 

488. -To what property applicable—^p 1077 

489. - Insurable interest conferred on companies—^p 1078 

490 Construction and equipment of locomotives—^p 1079 

491. Keeping locomotives in proper state of repair—p 1080 

492. Employment of competent servants to operate trams and locomotives—^p 1081 

493. Management and operatio-n of locomotives and trams—^p 1081 

494. Combustibles on track, right of way, or other property—p 1083 

495. Preventing spread and extmguishment of fires—^p 1085 

496. Proximate cause of injury—^p 1087 

497. Contributory negligence and assumption of risk—^p 1092 

498. -What constitutes contributory negligence in general—^p 1093 

499. - Erecting buildings or other structures on land of owner near track—p 

1094 

500. - Care of buildings on owner's property near track—^p 1094 

501. - Failure to remove combustibles from owner's land near track—p 1095 

502. - Racing combustibles on land near track—^p 1096 

503. - Racing property on premises of company—^p 1096 

504. - Racing combustible property on premises of another adjacent to track 

—p 1097 

505. -- Failure to construct firebreaks—p 1097 

506. -Failure to take precautions after commission of negligent act—p 1098 

507. -Miscellaneous—^p 1099 

508. -Contributory negligence as proximate cause of injury—^p 1099 

509 -Injury avoidable notwithstanding contributory negligence—^p 1099 
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XIV. FIXES —Continuod 

A. Duties and Liabtmties—C ontinued 

§ 510 Contracts for exemption from Habiltly- -p 1100 
511, Persons entitled to dcLinages—i) 1104 

B. At'TioNS—p 1106 

§ 512. In general—pll06 

513. Declaration, petition, or complaint—p 1108 

514. Plea or answer—p 1112 

515. Issues, proof, and variance—p 1112 

516. Presumptions and burden of proof— p 1114 

517 . -Title or interest in property—p 1119 

518 -Origin of flic or cause of injury—plll9 

519. - Breach of duty—p 1120 

520. - Contributory negligence—p 1120 

521. Admissibility of evidence—p 1120 

522. -Construction, equipment, and management of locomotives in general 

~p 1124 

523. — Setting out other fires or emission of sparks or coals on other occasions 

—p 1126 

524. -Competency and qualification of eniploy<»es—p 1131 

525. -Subsequent repairs or precautions— p 1131 

526. -Insurance of property injured or destroyed- ‘p 1131 

527. Weight and sufRcicncy of evidence —p 1132 

528. Questions of law and fact—p 1137 

529. -Origin of fire— p 1138 

5,^0. -Negligence in general--p 1140 

531 . -Construction, equipment, and management of locomotivc-'p 1141 

532. — Combustibles on railroad propi‘rty—p 1M3 

533. -- Contributory negligence—p 1M3 

534 . — IVoximate cause of injury—p 1144 

535. Instructions—p U44 

5 30 . -Applicability to pleadings and evi<lencc—p 1145 

537. Presumptions and burden of proof—^p I MS 

538. -Origin of fire—p 1146 

539. -Construction, equipment, and operation of locomotives - p 1147 

5 U). -—- Combustibles on right of way- -p 1147 

541. -Contributory negligence—p 1148 

542. -IVoximatccawse of injury—p 1148 

543. Verdict and findings—p 1148 

544. Judgment—p 1149 

545. Appeal and error^—p 1149 

546. Damages—p 1149 

XV* nTJxmiBs to animals— p iiso 

A. In Gknerai^P I ISO 

§ 547. Care required and liability in general—p 1 ISO 

548. - Statutes imposing liability—p 1152 

549 . -What law governs—1152 

550. — Trespassing animals—p 1153 

551. -- Species of animals injured— p 1153 

552. — Effect of stock laws—p 1154 

553. Frightening or attracting animals—p 1155 
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XV. iDTJTJlMBS TO ANIM A TtS—Continued 

A. In General— Continued 

§ 554. Place of accident—1156 
5SS -Accidents at public crossings—1156 

556. Willful, wanton, or unauthorized acts of railroad employees—^p 1157 

557. Persons entitled to damages—^p 1158 

B. Fences and Cattle Guards—^ p 1158 

§ 558. Liability as dependent on duty to erect and construct—p 1158 

559. -At common law—^p 1158 

560. -When required by statute—1158 

561. - Effect of agreement or waiver—1160 

562. - Delegation of duty to third persons—^p 1161 

563. - Prior award of damages or compensation to landowner—1161 

564. -Time for construction—p 1162 

565. - Species of animal injured—p 1162 

566. -Trespassing animals and effect of stock laws—p 1163 

567. - Place of entry of animal upon track—p 1163 

568. - Place, nature, and cause of injury—^p 116S 

569. Particular places where fence or cattle guard required or not required—^p 1168 

570. - Cities, towns, and villages—1169 

571. - Stations, switchyards, and depot grounds—^p 1171 

572. -Improved, inclosed, unimproved, and uninclosed lands—^p 1173 

573. -Highways—^p 1174 

574. - Other places—p 1175 

575. Sufficiency, defects, and repairs—p 1176 

576. - Sufficiency—^p 1176 

577. -Defects and repairs in general—1179 

578. -Knowledge of defect and opportunity to repair—p 1181 

579. -Defects caused by third persons—p 1181 

580. -Defects caused by fire, wind, or storms—^p 1182 

581. Persons entitled to benefits of statute—1182 

C Private Crossings, Gates, and Bars— p 1183 
§ 582. In general—pll83 

583. Duty to construct and protect—p 1183 

584. Sufficiency, defects, and repairs—p 1184 

585. -Maintenance and repair in general—^p 1185 

SS6. -Notice of defects; duty to inspect—1185 

587. Duty to keep gates and bars closed—p 1185 

588- Cattle guards and wing fences—p 1187 

589. Gates or openings at places other than farm crossings—p 1188 

590. Liability of owner of crossing to owner of animal injured—1188 

591. Care and liability as to animals on or near crossing—1189 

592. To whom liable, and estoppel—p 1189 

D. Injury by Running on Roadbed, Bridges, or Trestles—1189 

§ 593. In general—p 1189 
594. Negligence in extricating animals—^p 1190 

E. Negligence in Operation op Trains— p 1190 

§ 595. Signals—^p 1190 

596. Lookout—1191 

597. -Effect of stock laws^—p 1193 
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XV. INJTJEIES TO iLNlMALS—Continiicd 

E. Negligence in Operation of Trains —Continued 

§ 50R - KfTcct of fenced track—p 1193 

599 - Obstructions of view—p 1193 

600 Lif^hts—p 1194 
601. Speed—p 1194 

602 Control and means of control—p 1197 

603 Precautions as to animals seen on or near tracks—p 1198 

601 . - Statutory requirements—pll99 

605. — Species of animal injui ed -pi 199 
606 -Trespassing animals—p 1200 

607. - Duty to stop or slacken spec'd in general* -p 1200 

608. -Animals near or approaching track- -p 1200 

609. —— Stock alarms—p 1201 

610. -Where collision is unavoidable—p 1202 

F. Proximate Cause —p 1202 

§ 611, In general—p 1202 

612. Unavoidable accident—p 1203 

613. Frightening animahs —p 1203 

614. Signals, alarms, an<l lookouts— -p 1204 

615. Rate of speed and means of control—p 1204 

G. CoNTRTRUTORY NEGLIGENCE OK OWNKR—p 1204 

§ 616. Availability and effect as defense—p 1204 
617 . -Proximate cause—p 1205 

61S. -Injury avoidable notwithstanding contrihutory negligence p 1205 

619. - In actions biiscd on statutory liability* -p 1205 

620. -Where negligence of railroad is willful, wanton, or gro.ss p 1206 

621. -Willful and intentional acts of owner--p 12(X5 

622. Driving animals over or along tracks—p 120f) 

623. Use of own premises adjoining or near track notwithstanding ah.scnce of, or 

defect in, fence—p 1207 

624. Conduct with respect to fences, gates, and bnrs-*p 1208 

625. Allowing animals to go at large—p 1210 

626. Escape of animals from iuclosure or control— p 1211 

II. Prockkiunc.s for Recovery of Damages— p 1213 
L In General —p 1213 

§ 627. Notice of claim or demand for payment—p 1213 

628. Appraisal of damages—p 1215 

629. Summary proceedings—^p 1216 

2, Actions —p 1216 

§ 630. Nature and form of remedy—p 1216 

631. DeftMise.s.--p 1217 

632. Jiiri.sdiction and venue—p 1217 

633. Time to sue and limitations—p 1218 

634. Parties and process—p 1219 

635. Declaration, complaint, or petition—p 1220 

636. Plea or an.swcr—p 1228 

637. Replication or reply—p 1229 

638. Issues, proof, and variance—p 1229 

639. Presumptions and burden of proof—p 1234 


See also descriptive word index in the back of this Volume 

302 



74 C.J.S. 


RAILROADS 


XV. INJUBrlES TO ANIMALS—Continxied 

H. Proceedings for Recovery of Damages—C ontinued 
2. Actvons —Continued 

§ 640. -Liability generally—1234 

641. -Fact of killing or injury—1236 

642. -Fences and cattle guards—^p 1242 

643 -Crossings, gates, and bars—^p 1244 

644 -Rate of speed—pl24S 

645. -Signals and lookouts—^p 1245 

646. -Contributory negligence—^p 1246 

647. Admissibility of evidence—p 1247 

648. -Customary methods and acts—^p 1247 

649. - Similar facts or transactions—^p 1248 

650. -Fences and cattle guards—p 1248 

651 - Crossings, gates, and bars—^p 1250 

652. -Operation of trains—^p 1251 

653. -Violation of statutes and ordinances—p 1252 

654. - Contributory negligence of owner—^p 1253 

655. Weight and sufficiency of evidence—^p 1253 

656. -Where statutory presumption of negligence rebutted—^p 1254 

657. -Direct and circumstantial evidence—^p 1254 

658. - Cause of inj'ury—^p 1255 

659. -Nature and extent of injury or damage—^p 1256 

660. - Place of injury; venue—^p 1256 

661. -Fences and cattle guards—p 1257 

662. - Crossings, gates, and bars—^pl259 

663. - Rate of speed—p 1259 

664. -Precautions; signals and lookouts—^p 1260 

665. -Contributory negligence—^p 1262 

666. -Willful, wanton, or gross negligence—^p 1262 

667. Conduct of trial in general—^p 1263 

668. Questions of law and fact—^p 1263 

669. -Fact of killing or injury by train—^p 1264 

670. - Character and condition of public crossing—^p 1264 

671. - Operation of tram—^p 1264 

672. - Rebuttal of statutory presumption of negligence—^p 1265 

673. -Fences and cattle guards—^p 1266 

674. -Private crossings, gates, and bars—^p 1268 

675. - Signals, lookouts, and precautions—^p 1269 

676. -Rate of speed—^p 1270 

677. -Contributory negligence of owner—^p 1270 

678. -Proximate cause—^p 1271 

679. Instructions—p 1272 

680. - Conformity to issues and evidence—p 1273 

681. -Presumptions and burden of proof—^p 1273 

682. -Fences and cattle guards—p 1274 

683. -Private crossings, gates, and bars—^p 1276 

684. - Signals, lookouts, and precautions—^p 1276 

685. - Contributory negligence of owner—^p 1278 

686. Verdict, findings, and judgment—^p 1279 

687. Appeal and error—p 1281 

688. Costs—p 1281 

689. Damages—^p 1283 
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XVI. ACCIDENTS TO TRAINS—p 1286 

§ 690. Manaffoment of trains in g“cncral—p 1286 
691. Rt'itc of speed—p 12fS7 
692 Collision on same track—p 1288 

69,^ Collision where ro.uls cross—p 1289 
694. Defects in roadbed or tracks—p 1293 
695 Obstructions on tracks—p 1293 

^f>() - Animals—p 1294 

697. - Persons liable—^p 1294 

698 Incompctency, ncj^hpfcnco, or misconduct of employees—p 1295 

699. Ncglififcnce or wrongful acts of third perbous—p 1295 

700. Contributory negligence—p 1295 

701. Proximate cause—p 1296 

702. Actions—^p 1297 

703 - Pleading—p 1297 

701- - Kvidence— \2^)9 

70S. - Questions of law and fact—p 1302 

706 —— Instructions—p 1303 

707. -Verdict and finding.s—p 1304 

708 — Appeal and error—p 1304 
709. — Damages—p 1304 

XVn, ACCIDENTS AT CROSSINGS—p 1305 

A. CaUK RlCijUIUKD AND I^TAnri-ITY IN GkNERAT/— p 1305 

§ 710. Rights and duties at crossings generally—p 1305 

711, - Care required of railroad in general- p 1305 

712, - C^are required at public cros.sings—p 1306 

713, -Care required at private crossings- p 1308 

714, - Clare required at crossings by recognition or invitation p 1300 

7lS -- Status and rights of persons using crossings p U^IO 

716. - Mutual rights and duties—p 1312 

717. - What law governs—1315 

718. Defects in, and obstructions at, crossings * p 1316 

719. -Nature and location of defect—p 1320 

7 J 0 , -Obstruction of passagc--p 1322 

721. -iiridges or tunnels—lv326 

722. -Ob.struction of viewer hearing—p 1330 

723. -Knowledge of, or notice to, railroad company p 1333 

724. -Status of, and care required as to, person,s passing around, ovct, between, 

or under trains or cars—1334 

725. Sa f eguards at crossings—p 1336 

726. —— Signboards—p 1344 

727. -Automatic signals—^p 1346 

72S. -Gates and flagmen—p 1349 

729, —r Person.s entitled to protection—p 1357 

730 , -Effect of statutes or ordinances—p 1358 

731, Mode of running or operating at crossings -p 1360 

732, -C^are required in general—p 1360 

733, -Backing or running unattended or unattached cars over crossings p 

1364 

734, Lights, signals, and lookouts on trains and cars—p 1367 

735, _ Lights—p 1368 

736, Signals—p 1369 

See alt 50 descriptive word index in the buck of thia Volume 

304 




74 C.J.S. RAILROADS 
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A. Care Required and Liability in General —Continued 

§ 737. -Lookouts—1377 

738 -At what crossings required—1379 

739. - Persons entitled to benefit of signals and lookouts—^p 1384 

740. -To what trains or cars applicable—^p 1385 

741. -Obstructions of view and hearing—^p 1387 

742. -Effect of compliance with statutes or ordinances—^p 1388 

743 -Effect of violations of statutes or ordinances—p 1389 

744 Rate of speed—^p 1390 

745. - Nature and locality of crossings—1393 

746 -Obstruction of viewer hearing—^p 1394 

747 -Under statutes or ordinances in general—^p 1395 

748 -Effect of statutes or ordinances—^p 1398 

749 -Violation of statutes or ordinances—^p 1398 

750 Means of controlling trains—^p 1399 

751. Precautions as to persons or objects seen at or near crossings—^p 1399 
752 Frightening animals—p 1405 

753. -Liability in general—p 1405 

754 -By signals and escape of steam—p 1407 

755. -By obstructions or odors on or near tracks—^p 1408 

756 Willful, wanton, and unauthorized acts—^p 1409 

757. Proximate cause of injury—p 1411 

7S8 -Defects or obstructions at crossings—p 1415 

759. -Gates, signals, or flagmen at crossings—p 1416 

760. -Signals, lights, or lookouts on trains or cars—p 1417 

761 -Rate of speed and control of tram—^p 1418 

762. -Fright or unmanageableness of animal—p 1419 

§§ 763 to End in Volume 75 

B. Contributory Negligence and Assumption of Risk 

§ 763. Care required to avoid injury in general 

764 - Nature and location of crossing 

765 -Nature of railroad motive power 

766, -Traveler’s speed at crossing 

767. -Unlawful conduct of traveler 

768 -Knowledge and appreciation of danger 

769 -Acts in emergencies 

770 - Danger incurred to save life and limb, or property 

771 - Particular applications of rules 

772. Duty to stop, look, and listen 

773. - Duty to look and listen 

774. -Duty to stop 

775 -Time and place to stop, look, and listen 

776. -Duty of pedestnan 

777 -Occupant of vehicle driven by another 

778 -Knowledge of crossing 

779. -Knowledge of schedule or movement of trams 

780 - Opportunity to see or hear 

781 -Darkness or weather conditions 

782, - Smoke, dust, or steam 

783 -Noise preventing hearing 
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XVIL ACCIDENTS AT CROSSmCS—Continued 

B. Contributory Negligence and Assumption of Risk —Continued 
§ 784. - Diversion of attention 

785. - Impairment of sijflit or hearinf^ 

786. - Crossing^ bcliiaul passing tram 

787. - Crossing obstructed by staiiduig cars 

788 - Speed of traveler 

789. - Covered or inclosed vehicles 

790 - Covering head or inulHing cars 

791. Reliance on precautions of railroad company 

792. - Signals, flagmen, and gates at crossings 

793. -Lights, signals, and lookouts from trains or cats 

794 -Rate of speed of tram 

795. ICfTect of directions of railroad employees 

796. - Employees in charge of trains ol»stmeting crossing 

797. - Employees in charge of signals and gates at cios,sings 

798. Disregarding warnings, signals, and directions 
79^). Crosvsing near approaching trains or cars 

800. -Intervening incidents causing delaly 

801. Cros.sing while gates are closed 

802. Crossing near standing trains or cars 

803. J^assing over, between, or under standing tiains or cars 
80*1. U.sc of obstructed or defective cros.sings 

805. Children and others under disability 

806. — Cliildrcn 

807. - Persons under physical disaliility 

808. -'Intoxicated persons 

809. Contrilnitory negligence as proximate cause 

810. IClfcct of contributory negligence 

811. -Statutory provisions 

812. -Eflect and nature of violation by railroad of duty in general 

813. - Particular violations of duty by railroad 

8M. Injury avoidable notwithstanding contributory negligence 
815. Assumption of risk 

C Aitions 

1, Procedure in Ccneral 
§ 816, In general 

817, Conditions precedent 

818, Jurisdiction and venue 

819. Limilatimis 

820. Parties 

2. Pleading 

§ 821, Complaint, declaration, or petition 

822. - Proximate cau.se 

823. — Character and description of cros.sing 

824. - Defect.s and obstructions at crossings 

825. —- Signals, watchmen, flagmen, and gates at crossings 

826. -Mode of operating trains 

827. -Violation of statute or ordinance 

828. -h'riglileniiig animals 

829. -Absence of contributory negligence. 
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C. Actions —Continued 

2. Pleading —Continued 

§ 830 - Injury avoidable notwithstanding negligence of person injured 

831. -Willful or wanton acts 

832 Answer and subsequent pleadings 

833 - Pleading contributory negligence 

834. Issues, proof, and variance 

3. Evidence 

§ 835. Presumptions and burden of proof 

836. -As to negligence of defendant in general 

837. -Existence of defect or happening of accident or injury in general 

838. -Statutory presumptions and burden of proof 

839 -Violation of statute or ordinance 

840. -Contributory negligence 

841. -Last clear chance 

842 Admissibility 

843. -Rules of company in general 

844 - Customary methods and acts in general 

845. - Other accidents or acts of negligence in general 

846 - Conditions and precautions after accident 

847. - Character and description of crossing 

848 -Defects and obstruction at crossmgs 

849. - Signboards, signals, flagmen, and gates at crossings 

850. -Lights, signals, and lookouts from trains 

851. -Rate of speed 

852. -As to contributory negligence 

853. -Last clear chance 

854. Weight and sufficiency 

855. -Place and cause of accident 

856. -As to defendant's negligence in general 

857. - Signals, flagmen, and gates at crossings 

858. -Rate of speed 

859. -Lights, signals, or lookouts from train 

860 -Contributory negligence 

861. -Last clear chance 

4 . Questions of Law and Fact 
§ 862. In general 

863. Character of crossing 

864. Infliction of injury at crossing 

865. Negligence of defendant m general 

866. Defects and obstructions at crossmgs 

867 Signboards, flagmen, watchmen, gates, and signals at crossings 

868. Operation of trains, engines, or cars 

869. -Lights, signals, and lookouts from trains or cars 

870. -Rate of speed. 

871. -Where view or hearing obstructed 

872. -Methods of moving or handling standing, backing, or switched cars or 

locomotives 

873. Acts or omissions causing injuries by frightening animals 

874. Precautions as to persons seen at or near crossing 
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XVIL ACCIDENTS AT CROSSINGS—Continued 
C. Actions— Gjntinucd 

4 Oticjtiions of Law and Pact —Continued 
§ 875, Contributory ncjjHj^cncc. 

876. - Use of defective or obstnictccl crossing- 

877. - Duty to stop, look, and listen 

878. - Reliance on precautions of railroad company 

879. - Reliance on directions of railroad employees 

Xt'O. - Crossing near standing or appioaching trams oi cars 

881, -Acts in emergencies 

882, - Contributory negligence of cliildren and peisons tinder physical dis¬ 

ability 

883, - Contributory negligence of occupant of vehicle diiven by another 

881. Willful, wajilon, or gross negligence 

88S. Proximate cause of injury 

5. Instructions 

•§ 886. Form and sufficiency in general 

887. Conformity to pleadings and issues 

888. Applications of rules generally. 

880. Character of crossing and rights and duties of parties therein 

890. Defects and obstructions at crossing.s 

891. Lights, signals, and lookouts from trains 

892. Contnlmtory negligence 

893. Proximate cause of injury 

6. Verdict and Findings, Rcvicxtf, and Damages 
§ 804, Verdict and findings 

80S. Appeal and error 
80(). Damages 

xvm. INJURIES TO LICENSEES OB TRESPASSERS AND OTHERS ON RAILROAD PREMISES 

A. Status ok Such Pehsons 

§ 897. Persons on or near tracks generally 

808.-A.s trespasser, licensee, or invitee in general 

8<><;. Where tracks arc on or cross highways, streets, or other ways 
POO. -Customary use of track 

901. Persons at stations 

902. Pcr.sons on trains 

903. I’crsons working on or about tracks or cars 

B. Care REQuruED and Ltabiwtv of RAn-uoAP in (ikneral 

§ 904. As to persons on or near track generally 

905 . -As to licensees ami invitees generally 

906 . As to trespassers generally 

907. -l^efcctivc premises or equipment 

908. — Articles projecting, falling, or thrown from or by train 

909. -Mode of running enginc.s, train.% or cars in general 

910 . -Signals, lookouts, and other warnings 

911. »-—• Rate of speed 

912. —~ Precautions a.s to persons seen on or near track in general 

913. -Duly to give timely warning 

914 . -Duty to stop or slacken speed 
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Continued 

B. Cake Required and Liability of Railroad in General —Continued 

§ 915. - Right to presume that person will leave track or avoid danger 

916. - Precautions as to children 

917. - Precautions as to infirm or helpless persons 

918. As to persons at stations 

919. - Defects in stations and approaches 

920. -- Articles projecting, falling, or thrown from trains 

921. - Operation of trains in general 

922. - Frightening animals 

923. As to persons working on or about tracks 

924. As to persons working on or about cars 

925. As to persons on trams 

926. - Children 

927. - Persons riding by invitation or acquiescence of employees 

928. Willful or wanton acts generally 

929. Removal of trespassers 

930 - From trains 

931. - From depots 

932 Liability for acts of third persons 
933. Proximate cause of injury 

C. Contributory Negligence and Assumption of Risk 

§ 934. Care required of persons on or near tracks generally 

935. - Knowledge of danger 

936. -- Exposure to known and appreciated dangers 

937. - Knowledge that train is due or approaching 

938. - Failure to stop, look, and listen 

939. - Reliance on precautions of railroad company 

940. t- Children and others under disability 

941. Care required of persons at stations 

942. Care required of persons working on or about tracks or cars 

943. Care required of persons on trains 

944 . - Children 

945. Contributory negligence as proximate cause of injury 

946. Effect of contributory negligence 

947. -Actions founded on breach of statute or ordinance 

948. In j ury avoidable notwithstanding contributory neglig ence 

949. Assumption of risk 

D. Actions 

§ 950. In general 
951. Pleading 

952 - Declaration, petition, or complaint 

953 . - Plea, answer, or other subsequent pleading 

954. -Issues, proof, and variance 

955. Presumptions and burden of proof 

956. - Statutory provisions 

957. -- Res ipsa loquitur 

958 Admissibility of evidence 

959. - Other accidents, injuries, defects, or acts of negligence 

960. - Precautions against recurrence of injury 

961. -Right to go on or near track 
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xvra, INJURIES TO LICENSEES OR TRESPASSERS AND OTHERS ON RAHiROAD PREMISES- 

Contiiiuod 

D. Actio NS —Continued 

§ %2. - Customary use of tracks 

9()3. - Defects m roadbed or liack 

964 -- Sipfnals and lookouts 

065 - Kate of speed and means of controlling train 

0()6. - Pi ecautions as to persons seen on or near tracks 

- Contributory ncj»bfi[encc 

9(>8 Weight and sufilcicncy of evidence 

9(>9 - Precautions as to persons seen on or near tiacks 

970 - Ejection of trespassers 

9/1. -Willful, wanton, reckless, or unauthorized acts 

972. - Contributory ncp[ligence 

973. Questions of law Jind fact 

974. — Injuri<\s to persons on or near tracks jccnerally 

975. - Injuries to persons at stations 

976. - Injuries to persons woikinjc or about tracks or cars 

977. -Willful, wanton, or f^ross ncj^liijcncc 

978. - Removal of tresiiasscr 

979. Instructions 

980. Verdict and fmdinjfs 

981. Jttdji»inent and oxecutitm 

982. Appeal and error 

983. Damapfcs 

3XE. mJTJRIES TO PERSONS ON HIGHWAYS OR PEIVATB PREMISES NEAR TRACKS 
§ 98'k Care re<iuired and liability of railroad in ji^eneral 

985. ()bj<*cts thrown, projectini:, or falling from irain.s 

986. Defective construction or failure to repair roadbed or othei sdnictures 

987. (Construction work in highways 
<>ti8. Derailment of trains 

9S<), F rightening animals 

9<K), Proximate cause of injury 

991, Contributory negligence 

9‘)2. v—• As proximate cause of injury 

9 () 3 . Wliere injury inflicted willfully or wantonly 

</>.).. ‘‘Last clear chance” doctrine 

9<)5. Exposure to known danger or assumption of risk 

i>*>6. I*leading 

907 . — Issues, proof, and variance 

iPresmnptions an<i hunlen of proof 
9';9, Admissibility of evidence 
It (K) Weight ami sufliciency of evidence 
ICOl. Questions of law and fact 
3002 . Instructions 
1(K)3. Verdict and findings 
1004. Appeal and error 

XX. OFFENSES AGAINST OPERATION OR PROPERTY OF RAILROADS 
§ 1005* In general 

1006* Interfering with movement of engines, cars, or trains 
1007* -Obstruction of trains and tracks 
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XX, OFFENSES AGAINST OPEEATION OB PEOPEBTY OP EAILROADS—Continued 
§ 1008. -Train wrecking 

1009. Shooting or throwing missiles at or in trains, cars, and engines 

1010. Offenses against property of railroads 

1011. Miscellaneous offenses 

1012. Persons liable 

1013. Prosecution and punishment 
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L DEFmTIONS, NATITBE, AND STATUS 


§ 1. Definitions and Distinctions 

a. Railroad or railway 

b. Railroad or railway company or cor¬ 

poration 

c. Brake; emergency or service stop 

d. Bridge, crossing, cut, and junction 

e. Car or carriage 

f. Depot and freight house 

g. Employees of railroad 

h. Engine house, shop, and yard 

1 . Locomotive, tender, and related terms 
j Right of way, roadbed, roadway, sub¬ 
structure, and superstructure 

k. Siding and turnout 

l. Signal and signal system 

m. Station 
n Switch 

o. Terminal 

p. Track 
q Train 

r. Other terms 

a. Railroad or Railway 

(1) In general 

(2) Particular kinds 


(3) Street or interurban railroad distin¬ 
guished from other railroads 

(1) In General 

A '^railroad’* has been defined as a road specially 
laid out and graded, having parallel rails of Iron or steel 
for the wheels of carriages or cars, drawn by steam or 
other motive power, to run upon; the term has no 
definite and precise signification, either as to the char¬ 
acter of the road, or the width, character, or amount of 
the structure, land, or property inducted, and such mat¬ 
ters must be determined from the connection in which 
the term Is used. 

A "railroad” has been defined as a road specially 
laid out and graded, having parallel rails of iron or 
steel for the wheels of carriages or cars, drawn by- 
steam or other motive power, to run upon,l and, 
more specifically, as such a road to the possession 
or ownership of which important franchises or 
rights affecting the public are attached.^ In some 
jurisdictions, for particular purposes, the word has 
been defined by statute,^ and it has been held that 
the word may have a different meaning in different 
statutes, since the legislature may use it in a broad 
sense in one statute and in a technical or popular 
sense in another.** The term "railway” ordinarily 
is used interchangeably with "railroad” and is re¬ 
garded as synonymous therewith,^ unless the con- 


1, NT—^People v Hughes, 215 NT. 

S. 710, 713, 216 AppDiV, 626. 

51 C J. p 404 note 2. 

SixnUar definitions 

(1) In general.—State v. Tork 
Utilities Co., Me. 46 A 2d 634, 636 
—51 C.J p 404 note 2 [a] 

<2) A road or way on which iron 
rails are laid for wheels to run on, 
for the conveyance of heavy loads in 
vehicles—Watson v. Brady, 186 N. 
H 616, 617, 206 Ind 1-—61 C J. p 404 
note 2 [a] (3). 

(3) The term ‘"railroad’* as em¬ 
ployed in general legislation relates 
to institutions of a Quasi-public 
character, to highways or roads con¬ 
structed by authority of the state, 
with fixed metallic rails upon which 
public carriers may propel their car¬ 
nages, or cars, speedily in the trans¬ 


portation of passengers and freight. 
—Watson V Brady, supra—^McCleary 
y. Babcock, 82 N.H. 453, 169 Ind 228 
<U»oadhed»* 

(1) Compared with “railroad.'*— 
Skiles v. St Louis, etc, R. Co, 108 
SW. 1082, 1084, 130 Mo App 162 

(2) “Roadbed** defined see Infra 
subdivision J of this section, 
‘‘l^adway” 

(1) Compared with “railroad,**—^U, 
S. Trust Co. V. Atlantic, etc., R Co, 
47 P. 725, 8 NM. 673, 689 

(2) “Roadway** defined see Infra 
subdmsmn J of this section. 

2. Flsu—Gibbs V Drew, 16 Fla. 147, 
26AmR 700. 

3. Mass —^lilbby v. New Tork, N. H 
& H R Co. 174 NE 171, 278 Mass. 
622, 78 A LR. 101. 

311 


What constitutes railroad within ap¬ 
plication of statutes regulating op¬ 
eration see infra § 398. 

4- Pa—Oxford Coal Co. v. New 
Tork Fidelity, etc., Co., 93 A. 1072, 
248 Pa 311. 

6- Ala,—^Mobile Light, etc, Co v. 

Mackay. 48 So. 509, 158 Ala 51, 68 
51 C.J. p 407 note 56. 

«<Ballway" defined 

“A ‘railway* Is a way which Is 
made for the movement of caxs, or 
something of that character, upon 
tracks that are laid down either on 
the street or somewhere else, they 
are not propelled as ordinary vehi¬ 
cles, such as wagons and carnages, 
are on the highways generally, but 
reauire for their operation that 
tracks be expressly formed to be 
moved upon **—^Minneapolis St. Ry. 
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lection in which it is used shows that a distinction as 
0 the character of the road is intended,® 

The tenn “railroad’' has ik> definite and precise 
i,t(niricatu)n, eilhcr as to the character of the road*^ 
T the \vi<lth, character, or amount of the structtirc, 
ind, or property included;® and such matters must 
e deteurmied from the connection in which the 
crin is iised,^^ and the proper construction, purpose, 
nd intoiilion of the constitutional provision,^® stat- 
or iiLstrumenO^ Jn which it appears. The 
erm is restricted, however, to a road on which the 
arrin;>es or cars operate on rails.^® Whether a 
oad is properly a raih-oad docs not depend primarily 
>n its charter,its length,its location, course, or 
Urectiou,^® the kind of motive power used,^^ its 
)Osition with reference to the surface of the 
yroiind)'*-® the character of its traffic,^® whether it 
s owned by a railroad company,®® the name as- 
aimed or borne by the company construoling or 
)pcrating it,®^ or whether it is a common car¬ 


rier,®® but on the powers it exercises and its method 
of doing business.®® 

As track, right of %vay, or appurtenances. The 
term “railroad” is sometimes used to designate mere¬ 
ly the track or rails,®^ or the roadbed upon which 
rails are laid,®® or it may cxloiul to the right of 
way®® or the roadbed or tight of way with its super- 
.structine, exclusive of rolling stock and olber prop¬ 
erty ,®7 but it may also mchule other real and per¬ 
sonal property used in connection with railroad oper¬ 
ation®® and so may comprehend the rolling stock®® 
and all the lands, depots, sliops, buildings, structures, 
and appurtenances incidental to the operation of the 
road and the tran-^action of its business.®® ICvcn in 
its extended sense, however, the term does not in¬ 
clude property which is not necessarily an appendage 
of the railroad or of the business of tiansporta- 
tiou.®^ The term “railroad’' ordinarily ineliulcs side 
tiacks and spur tracks,®® aliliotigh such tracks have 
been said not to be designated us “railroads” in com- 


V. niy of TVtinneftpolls, O.C.MInn * 
155 h\ 085, 005 
3, XUu —Philn<l<‘li>liln v. 

phla Tract. Cau, 55 A. 762, 20C Pa, 
36. 

•1 ajr. p 40« note 5C. 

OiitUiotloii. dl»€>ns8«d 
“Hnilrofta'' iH UHunlly limited to 
•oadH for heavy ateam traw.sporta- 
Um and also to Hteam roads inirUal- 
y or wholly (doclrincd or roads for 
loavy tmnie doslj<n(»d originally for 
doctrlo traction, and lighter electric 
itractcar lines and Hko are \isua,lly 
errned railways.—Wisccmsln Km- 

>l(>ymcnt ttolatUms Hoard v. Amal¬ 
gamated Ass'n of kSt., Mice, Uy. & Mo¬ 
or Coach Wmp. of Atncrica, I)lvisli>u 
108, 42 N.W.2d 47t, 475. 257 Wls. 43. 

K n.ft.—Mas«achust‘lts h. A T. Co. 
V. iramUton, Mont., 8S F. 588, 32 
C.C.A.. 48. 

51 C.J. p 40*5 note 6. 

3. CT.S.—Lake ?4»pcrlor A M. Tl, Co, 
V. \T. S., Ct.Cl„ 03 U.S. 442, 23 I-.Kd. 
005. 

III.—-St T^ouls, etc,, n. Co. v. Postal 
Tal. Co.. 51 N.K. 382, 173 III. 60H, 
0. Pa.- Oxford <^»al Oo. v. Kldc^llly, 
etc,, Oo., «3 A. 1072, 248 Vn. 311. 
51 O.J. P 406 note 7. 
to. III.—Pcoplf' V, City of Chlcairo, 
182 N.a 410, 340 HI. 304. 

Steam tnuUc line railroads 
Terms **raiIroa<V' and ‘'railroad 
rorporatlons” within eonsUtntlon 
hold applicable only to steam trunk 
line railroads, not railroads or rail¬ 
ways engaged In purely local trans¬ 
portation.—I'oopio V. City of Chlca- 
t?o, supra. 

11. 1*0.—Oxford Coal Co. v. icidchty, 
etc., Co.. 93 A. t07Z, 348 I*a. 311, 
51 C.X p 405 note 8. 


12. in.— P4‘orla, etc., R Co. v 
Tamplln, 40 N.TC. 000, 150 HI. 285. 

Mo—Munk<*rs v Kansas City, etc., 
U. Co, 00 Mo, 334. 

13. Me.--Htntc v. York XTtiUtles Co., 
45 A.2U 0.34, 035. 

14. Ohl«.--<Mnclnimtl, etc, Tl. <\). v 
Poland, 10 Ohio Nr.P.,N.S., 017. 

15. K.J.—National Hooks, etc, H. 
Co. V, tnato, 21 A. 570, 63 N.d T^nw 
217, 20 Am.».U. 421. 

51 C,.7. p 405 note 11, 

10. Tenn,-Collier v, ITnlon It <‘o„ 
83 « W. inr>, 113 Tenn. 90, 

51 V 405 note 12, 

17. Me—State v. York Utilities Co„ 
45 A.2d 034, 035. 

61 O.J. p 405 note 13. 

18. III.—Hloberman v. tlhlcngo, <»tc., 
Jl. Oo., 30 N.M. 644, 141 111. 140. 

51 0.0*. p 406 note 14. 

19. Tenn,—Collier v. Union II. Co„ 
83 S,W, 155, 113 Tciim. 90. 

51 C.J'. p 405 note 15. 

30. U.S.—U, a V. Rrooklyn TCfist- 

ern Hist. Tormlmil, N.Y., 39 S.Ct 
28.3, 249 U.a 299, 0.3 UKd. 013. 

61 C.J. p 405 note 10, 

21. Iowa.—T^ewiH v. Omaha, etc,, R, 
Co., 138 N.VY. 3 092, 158 Iowa 137. 

Tex.—-ICouston, etc., U. Co, v. Horn- 
berger, Olv.App,, 143 S.W. 272. 

22. Mo.—Mound City Tranttft^r R. 
Co. V, Wabash U. t\>., 133 S.VV. 011, 
164 Mo.App. 160. 

23. Clno.—Cincinnati, etc., il, Co, v. 
I'olund, 10 Ohio N,P„N,S., 017, 

24. N.Y.—Uutralo Creek U. Co. v. 
Now York Cent. It. Co., 100 N.Y.H. 
640, 90 Mtso. 402. 

51 O.J. p 400 note 25. 
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25* Ill.—People V, S<iuthern Gtem 
Co, 103 N.IC. «;T», 332 IM. 370. 

61 (^r. p 400 note 20 

26. U.S. Union Vtu\ R. Co, v. Cook, 
Neb,, 98 K. 281, 39 (MI.A. 80, 

61 (U. r> 400 note 27. 

27. tt.S. Hake Superior M. U, Oo. 
V. IT. Ct.Cl, 93 U.H. 442. 23 K 
Kd. 9(.n, 

51 C..r. p 400 note 28. 

28. N.V, New York v. Now York, 
etc., It. Co., 109 N.VS. 12. 

51 C..1. p 400 notes 29 31. 

26. U.s,. tl s. V. Chaplin, C.c.t>r.. 
31 K 89t), 12 Snwv. OaO. 

61 C.J. p 400 nelo 30. 

30. U.S.^ U, .'4, V. Chaplin, C.C.Or., 
31 K, 800, 12 Hawy, 005. 

51 V,J, p 400 note 31. 

31. N.J. -State v. Maiwitleld Tp., 23 
N.J.X.iaw flit), 57 AiH.U 409. 

51 tU. p 407 note 32. 

32. U.S.- Ro»*k Creek TP. v. Strong, 
Kan., .96 U.S. 271. 275. 24 XMl KIG. 

Ark.—(\mway Oil Sr Ice C'u, v. <ilb- 
son Oil 1 S.W.2d 60, 176 Ark, 
95. 

Conn.-*-State v, Unllroad t'nm'rs, 16 
A, 750, 767, 65 Conn, 308. 

III.—I'tMtple V. Southern Cem <?«., 
103 N.W. 825, 333 HI. 370. 

Mleh,- Hetrolt St M. Ky. Co, v. Mlch- 
Isan It. Commnialon, 137 N.W. 029, 
322. 171 Mleh, 236. 

Neb.—nt»by V. State, 107 N.W. 706, 
767, 70 Neb. 460. 

Pa.— Ulnek v. PhUiidelphla St It. It. 
(k>., 68 Pa. 249, 262. 

W.Va,- Tt»wn of Mason v, Ohio Riv¬ 
er n. Co.. 41 S.X0. 418, 420, 61 W. 
Va, 183. 
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mon parlance,S3 and additional tracks for yard pur¬ 
poses are not included in the term.®^ 

As completed road. The term ^'railroad” may be 
so used as to mean the completed road ready for 
use, as distinguished from a merely graded roadway 
or partly constructed railroad^S or from a franchise 
to construct a railroad.S6 

As railroad company. The term "railroad” is 
sometimes used as meaning "railroad company,”37 
or "railroad corporation,”38 although properly it is 
to be distinguished therefrom, as discussed infra 
subdivision b of this section. 

(2) Particular Kinds 

(a) In general 

(b) Lateral or branch railroad or line 
(a) In General 

The term “railroad” or “railway” Is a generic term 
which Includes all roads upon which the carriages or 
oars have wheels adapted to run, and which in operation 
do run, upon metallic rails, but the term ordinarily re¬ 
fers only to ordinary commercial railroads for the trans¬ 
portation of freight and passengers. The terms “belt 
railroad',” “commercial railroad,” “steam railroad,” 
“tramroad,” and “trunk railway” have also been de¬ 
fined. 

Technically speaking the term "railroad” or "rail¬ 
way” IS a generic term,33 which includes all roads 
upon which the carnages or cars have wheels adapted 
to run, and which in operation do run, upon metallic 
rails.**® While it may include street railroads and 
interurban railroads, as discussed infra subdivision 
a (3) of this section, the term standing alone or¬ 


dinarily refers only to ordinary commercial railroads 
for the transportation of freight and passengers,^^ 
as distinguished also from a private tramway or 
railroad used only in the conduct of another busi¬ 
ness,*3 and from other ways or means of transporta¬ 
tion,*® and it is so used in this title. 

Belt railroad. A railroad encircling a city or 
other restricted territory, intersected by other rail¬ 
roads, not having a common right of way into the 
territory for the purpose of transferring and switch¬ 
ing cars from one railroad to another with which it 
IS not otherwise connected, or for transferring cars 
between such railroads and industrial plants located 
in the neighborhood of but not on such railroads.** 

Commercial railroad. A term embracing all rail¬ 
roads for general freight and passenger trafSc be¬ 
tween one town and another or between one place 
and another ;*5 a railroad properly equipped for the 
running of passenger trains, freight trains, and do¬ 
ing and conducting a general freight and railway 
passenger business,*® one whose general business 
is not carried on within a city.*"^ 

Steam railroad. A term used to describe an or¬ 
dinary commercial railroad, because the latter, which 
carries both passengers and freight is usually pro¬ 
pelled by steam,*® 

Tramroad or tramway. The term "tramroad” has 
no settled or well-defined meaning,*® but is applied 
to railways w’hich are built generally along the sur¬ 
face of the ground, where no particular attention is 
paid to a uniform grading of the roadbed.®® 

The term "tramway” likewise has no fixed and 


83. Ill.—People V. Southern Gem 
Co, 163 N E 825, 332 Ill. 870 

34. Mich —^Highway Com’r of 
Ecorse Tp v. W'abash R Co, 111 
ISrW. 1090, 1091, 148 Mich. 486. 

35. Vt—^Miller V. Rutland, etc., R 
Co , 36 Vt 462. 

51 C J p 407 note 33. 

36. Pa—^Wood V. Bedford, etc,, R. 
Co., 8 Phila 94. 

37. U.S—Calhoun v. Memphis & P. 
R. Co., Tenn., 4 F.Cas No 2,309, 2 
Flipp 442. 

Ark—Chicago, etc, R Co. v. Jaber, 
107 S.W. 1170, 85 Ark 232. 

38. OC—^^^lcolson V. Brown, 135 P, 
2d 246, 246, 77 UBApp.DC 314. 

39. Anz—City of Phoenix v. Moore, 
118 P 2d 936, 67 Ariz. 860. 

lud—Watson v. Brady, 186 N'.B. 516, 
617, 205 Ind 1. 

60 C.X p 161 note 80. 

40. Me.—State ^r. York Utilities Co., 
45 A 2d 634, 635. 

41. Blan.—Ooxpiui JnrU dted in 


Kniffen v. Hercules Powder Co, 
188 P2d 980, 989, 164 Kan 196. 

51 C J p 406 note 22 

42. Kan —Corpus gnrls dted In 
KnlllCen v. Hercules Powder Co., 
supra. 

51 C jr p 406 note 23. 

43. Tenn—^Lookout Incline, etc., 3EL 
Co V King, Ch, 59 S.W. 806. 

61 C J p 406 note 24. 

44. S 0.—Corpus juris quoted In 
Summer v. State Highway Com¬ 
mission of South Carolina, 141 S. 
E 366, 372, 143 SC. 196. 

7 C J. p 1044 note 77. 

45. HI—Wilder v Aurora, etc, 
Electric Tract. Co,. 75 K-E. 194, 
216 Ill. 493. 

12 C.J p 142 note 42—14 C.J. p 86 
note 18 [c]. 

Similar definition 

By “commercial railroads” Is 
meant those larger, more expensive, 
and more permanent lines or sys¬ 
tems extending from town to town 
and city to city, accommodating a 
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heavier and more miscellaneous 
traffic, and requiring larger forces 
of employees, who are exposed to 
greater risks than Is the case with 
street car lines and systems —^Mc¬ 
Leod V Chicago, etc, R. Co, 101 N*. 
W. 77, 126 Iowa 270, 277 

46. Ind.—Demaree v. Bridges, 65 K*. 
E. 601. 602, 30 lnd.App. 131 

47. Ga—Savannah, etc., R. Co v. 
Savannah, 37 S E. 893, 112 Qa. 164, 
165. 

48. Ill—^Wilder v. Aurora, etc, 
Electric Traction Co., 75 l^TE 194, 
216 ni. 493. 526. 

60 C X p 16 note 21. 

49. Ark—^Poinsett Lumber, etc., Co. 
V. Board of Directors of St. Fran¬ 
cis Levee DisL, 171 S.W. 876, 115 
Ark. 454 

63 C X p 766 note 10. 

50. Ark—^Poinsett Lumber & Mfg 
Co V. Board of Directors of St. 
Francis Levee Dist., supra. 

63 CX p 765 note 83 £a], p 767 note 

18. 
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strict meaniiig.^^ Although it has been held that a 
tramway is but an improved road or passway,m 
the ordinary use of the word it is a railroad or 
tail way over which cars arc operalcd^*^ Neverthe¬ 
less, It has been said that whether a tramway is a 
lailway in a given ease must of necessity depend 
on the facts oC the concrete ease, and not on an ah- 
slnict definition/*^ 

Trunk railway, A commercial railway, whose 
main line, whether operated by steam, electricity, or 
any other motive power, connects towns, cities, 
counties, or other points within the state or m 
difrerent states, and which railroad company, under 
its charter, or under the general law, has the legal 
capacity of constiucting, piuchasing, and opoiating 
branch lines or feeders connecting with its main stem 
or trunk, the main or trunk line bearing the same 
relation to its branches that the tiiink of a tree 
hears to its branches, or the main stream of a river 
bears to its tributaries/® 

(b) Lateral or Branch Railroad or Tdiie 

A nntoral op branch rnllroad la one runnino from some 
point on tho main line, usually as an offehoot of «uch 
line, from a point between Its termini, and intended aa 
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a connecting line or feeder, aa dlstingulahed from a cut- 
off or auxiliary main line; the determination as to what 
Is a branch road does not depend on either its length or 
direction 

While it has been held that the phrase ^‘branch 
railroad" is of siioh ambiguous import that its mean¬ 
ing cannot be clctcnnined without reference to the 
circumstances wSnrroundnig the parties when they 
used it,®® generally a "lateral” or "branch” railroad, 
the one term being an equivalent of the othcr/7 jg 
one limning from some point on the mam linc,®8 
usually as an olTslioot of such hue,®® from a point 
hetwetm its termini,®® and intended as a connecting 
lino or feeder,®^ as distinguished fiom a cut-off or 
auxiliary mam line.®'^ 'riie term implies the exist¬ 
ence of a nitim line,®® to winch the bianch or lateral 
road is an appendage and of which it is properly 
a pait,®^ and so, strictly speaking, a disconnected 
line of railroad is not a branch;®® and, on the other 
hand, the term does not include a mere spur track/® 

I'hc determination as to what is a branch road 
does not depend on either its length or its direc¬ 
tion,®'^ and the character of a road as a lateral 
or branch road is not afi‘eefe<l by the fact that it 
connects with the road of another company,®® or 


51. isr V*.--npiulley v. I)<«an(»n <^>n* 
inwtim Oo,, i20 KK. SO, 01, 22-1 
00 . 

Oa, ICy,— IMinrnn v. America a 
Stamlard Anphalt Co., 87 H.W. 882, 
303, 30 Ky.L. 34, 

53, K.Y.- Gimili V. Jewett, GS N.?, 
H 707, 32 App.niv, 79, «T, rt*h<*rtr- 
Iriff UanPHl 64 N.V.S, 1X02, 34 App. 
niv, 624. 

63 ax p 767 note 16. 

“BaXlvay” ooxapored 

Ala,—Woodwani Iron Co. v. Lowl«, 
64 So. 660, 670, 671, 171 Ala. 238. 

63 C.X p 767 noto 16 lab 

"OttaUroad** or <^aaway" <UstXa- 
rni«nod 

Ala,—Woodward Iron Co. v. IkwIh, 
fiupriu 

63 aj. p 767 note 16 [Db 

54* Ala.—Woodward Iron Co. v, 
Zjowle, Mupra. 

65. Ky.—Dlobold V. Ke»itu<»ky Trac¬ 
tion Oo., 77 S.W. 674, 117 Ky. 14«, 
16S, 26 KyX. 1276, 111 Am.S,Xt. S30. 
63 UlbA. 637. 

65 CJ. p 181 note 96. 

line'* oamonymoTi* 

Ky,—JMobold V, Kontuoky Traction 
Co., uupra. 

53. Oal.—Oronnan v. McOrovor, 20 
P. 668, 78 Cal. 268. 

67. 111.—Niiwhall V, Galena, etc,, It. 
Co., 14 Ill. 273. 

"Iiateral track** ueod aa moiinlni? Hit* 
equivalent of branch lino or branch 


roiul MOO Infra aubdlvlslon p of 
ihiii fieetUm. 

'*Xiateral roada" 

The tioveral brnnehea of a rallroiid 
company nro ‘Uati'rnl rondii.**' Xtwin 
V. Itntllmoro ^ O. It. Co., 17 A.2d JOX, 
U2, 170 Md. 126. 

XaterohaiMroablo torma 
*r<'nn. -ArmsIrunK v, Illinois (*ent. 
ft. Oo., 282 aw. 382, 380, 163 Tenn. 
283 . 

60. \Vn«h.- ' liUeH v. Tnroma, ett?.. It, 

<V)„ 32 l\ 211. 6 WatiU. 600. 

61 aj. p 407 note 30—36 CU. p 860 
note 36. 

"AacoAn line" compared with ^lateral 
Wao" 

Or.'-Union Pae. R, Co. v, AndorNon, 
120 678, 688. 167 Or. 687. 

What oonatitut«0 a branch line 
A traek extended from tho main 
lino of a railroad to tho plant of a 
inanufaoturlnir company la a branch 
lino within the moanlnjir of a statute 
authorlahiK railroad companiea in¬ 
corporated thcroundt*T to eonutruet 
branch Unea.—netUleh<«m v. Lehigh, 
Qtc., It. Co., 87 A. 1074. 263 Pa. 261. 
'*BraiiCh or lateral line*' dietln* 
Ipttiahed Atom ''ewiteh traok*' 
tn,—Htato KciuttUssatUm Hoard v. 
People, 82 N.ltl. 324, 326, 228 Ill. 
430. 

83« Or.—^Unlon I'ac. R, Co. v. An- 
derHon, 120 l».2d 678, 688, 167 Or. 
687. 

61 C.X p 407 note 40, 
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00. FIa.‘ «l<’lorlda, etc., U, Co. v. 

PcnwKMUa, etc., it Co., 10 l<'la. 146. 
61 C.J. P 407 note 41. 

01, IT.H.* mat [more O. a. W. etc., 

n. Co, V. It Ctim.Ct., 196 h\ 962, 

867, nmmtcil 33 R<’t. 6, 226 U.S. 
14, 67 Ii,Kd, 10i, 

36 (\J. i> lUiti note 36. 

G2. V». Norfolk, etc., It. Co. v. 

bynchbtirr <*otto« Mill <^>„ 66 S. 
W. U6, 106 Va. 376. 

03. W«fih Mil CM V, Taconin, etc., II, 
ik»„ 32 I*. 211. 6 W«nh. 609. 

61 0.2. p 407 note 44. 

04. III.' 'Ncwlinll v. llalcnn, etc., It 
Co., 14 in. 2V3, 

00. Ark.- Ht, boul«, etc., n, V. 
Potty, 21 8.W. 884, 67 Ark. 369, 20 
I.I.U.A. 434. 

00. tr.H. r>»'trolt 4k M. Ity. Co. v. 
itoync (‘iry, c. /St A. It <*o„ XiC. 
Mich., 280 |c. 640. 646. 

S.I).—IIUnolM <Vnt. It Co, v. Most 
Hloux Ktilln ternary Co., 144 JN.W. 
724, 33 H.1). 63. 

61 0,X p 407 note 47. 

"Bpur track” dtdlncd nee Infra «ub- 

dlvlalott p of thin Mcrtton. 

07* 'Pa.-Appeal of Me Ahoy, 107 Pa. 
648—Vollmcr v. •MchuylklU Illver 
Mfwit Side U. Co., 1 Pa.Co. 301, af¬ 
firmed 8 A, 223, 11$ X>a. 166, 

aa Md.—HaUlmore, eta. It. Co. v, 
Watorn, 66 A. 686, 106 Md. 386, 12 
I.f.H.A.,N.H., 326. 

Va.—Itlanton v, lUchinend, etc., R. 
Co., 10 S.fB. 836, 80 Va. 618. 
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with another road or branch of the same company,®^ 
or a union depot in the same city as one of its 
original termini.^® 

(3) Street or Interurban Railroad Distin- 
guised From Other Railroads 

Although in some features there is a similarity be¬ 
tween a steam or commercial railroad and a street or 
interurban railroad, the law recognizes a clear distinc¬ 
tion between them In view of the difference of the main 
purposes and functions of the two classes of roads and 
in the manner of their construction and operation. 

While in some features there is a similarity be¬ 
tween a steam or commercial railroad and a street 
railroad, in view of the distinguishing features of 
the latter and of the difference of the mam pur¬ 
poses and functions of the two classes of roads, the 
law recognizes a clear distinction between them;^i 
and, although the words “railroad” and “street rail¬ 
road” have, at present, a significance somewhat 
different from that which they had in the early 
development of these different classes of railroads, 
the general character of each is still distinguish- 
able.72 

The term “railroad” or “railway^’ is a generic 
term, as discussed supra subdivision a (2) (a) of 
this section, and is broad enough to include a street 
railroad,and may, of course, be used as to mean 
a street railway,*^^ but in ordinary popular usage a 
commercial railroad is understood to be referred to 
by the term “railroad” or “railway,” unless it is 
qualified by the word “street” or other expression of 
similar import^® The distinction between a street 


§ 1 

railroad and an ordinary commercial railroad is not 
alone in the motive power used,76 but is in the man¬ 
ner of construction and operation It has been 
held that the distinctive and essential feature of a 
street railroad, considered in relation to other rail¬ 
roads, IS that it is a railroad for the transportation 
of passengers and not of freight,*^® but in view 
of the recent development of street railroads there 
is now no such inherent distinction.^® 

As used in constitutional and statutory provisions 
relating to railroads, where there is doubt as to 
the true meaning of the term “railroad” or “rail¬ 
way,” the legislative intent is to be determined from 
the circumstances and the whole body of the legisla¬ 
tion bearing on the question,®® and as so construed 
may or may not include a street railroad according 
to the purpose and intention of the particular stat¬ 
ute or ordinance.®! Some courts emphasize the 
similarity between the two kinds of railroad, and 
the word “railroad” as used in a statute includes a 
street railroad unless there appears from the title 
of the act, its purpose, or context something to 
indicate the contrary.®^ Other courts emphasize the 
dissimilarity and hold that the term “railroad” or 
“railway” without qualification does not include a 
street railroad®® unless the intention to do so is 
apparent from the general legislation on the subject 
or the context of the particular statute.®^ 

Elevated railroad. It has been held that an ele¬ 
vated railroad is included in the term “railroad cor¬ 
poration” as used in a general railroad act.®® 


69. !D,0.—Qlick V. Baltimore, etc, R 
Co., 19 D.C. 412. 

Md—^Baltimore, etc, R. Co. r. War 
ters, 66 A. 685, 105 Md. 396, 12 L. 
R.A.,N;S, 826. 

70. Mo—State v. St. Louis, etc, R 
Co., 8 Mo.App. 180. 

71. Mich —^Elcorse Tp. v. JTackson, 
etc, R. Co., 117 N.W. 89, 153 Mich. 
393. 

60 C.J. p 161 note 77. 

Street railway company dlstln- 
£rulshed from other railroad com¬ 
panies see infra subdivision b of 
this section. 

72. Kbsl —O'Malley v. Board of 
Com'rs of Riley County, 121 P. 
1108, 86 BUin. 752, 755, AnmCas 
1918C 576. 

73. Ariz.—Oorpiu Juris olted In 
City of Phoenix v Moore, 113 P.2d 
935, 936, 57 Aziz. 850. 

60 C.X p 162 note 81. 

Broader term than <*street railroad” 
The term “railroad'* is a broader 

term than “street railroad,*' and is 

the generic term, “street railroad" 


applying to a species under the gen¬ 
eral term—Shreveport Tract Co v 
Kansas City, etc., R Co., 44 So. 457, 
119 La. 759. 

Depending on the context, the 
word “railroad" may or may not in¬ 
clude a street railroad —State v 
Tork Utilities Co, Me, 45 A 2d 634, 
635. 

74. Iowa—^Fidelity L & T Co v 
Douglas, 78 WW. 1039, 104 Iowa 
582. 

75. Minn—Funk v St. Paul City R 
Co., 68 N.W. 1099, 61 Mmn. 435, 
442, 62 Am.S.R. 608, 29 LRA. 
208. 

60 C J. pl62 note 83. 

76. Me.—Briggs v, Lewiston, etc, 
Horse R. Co., 10 A. 47, 79 Me 368, 
1 Am.S.R 316 

60 C.J. p 162 note 34. 

77. m.—Wilder v. Aurora, De Kalb 
& R. Electric Traction Co., 76 N 
E. 194, 216 Ul. 493 

60 C.X P 162 ^ote 85. 

78- Cal.—^Montgomery v Santa Ana 
& Westminster R Co., 87 P. 786, ‘ 
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104 Cal 186, 43 Am.S R 89, 25 L R 
A 654 

60 C X p 162 note 86. 

79. Ind—^Michigan Cent R Co v. 
Hammond, 83 NE. 650, 42 IndApp. 
66 . 

60 C.X p 163 note 87. 

80. U.S—^Massachusetts L. & T. Co. 
V. Hamilton, Mont., 88 F 588, 32 
C.CA 46. 

60 C.J p 168 note 89 

81. Ariz.—City of Phoenix v. 

Moore, 113 P 2d 936, 67 Ariz 860. 

60 C.J P 163 note 90. 

82. Pa.—Gyger v. Philadelphia City 
Pass R Co, 20 A. 399, 136 Fa 96, 
9 L.RA 369. 

60 C.J p 163 note 91. 

83. Kan—^Kansas City, etc, R Co. 
V. Board of R. Coizirs., 84 P. 766, 
iz Kan. 168 

60 C.J p 163 note 92. 

84. Kan.—^Kansas City, etc., R Co. 
V. Board of R. Comrs., supra. 

60 C.J p 163 note 93. 

85. I7.T.—Manhattan By. Oo. v As- 
'tor, 107 N.T.S. 666, 667, 56 Mlsc. 
853. 
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Intcrurban railroad. Wliile an intcrurban rail¬ 
road has in some respects the characteristics of an 
ordinary commercial railroad,**® and may sonic- 
timos be considcTcd as included within the toini 
'Vailroad/*®^ it is recognized as a distinct and 
separate class of railroad as distinguished from a 
commercial or steam lailroad.®® 

b* Eaihaad or Eailway Company ot Corpora¬ 
tion 

A railroad company or railroad corporation la a com- 
pany which ia cn<hiQCd In operating a railroad, whether 
or not it owns rolling stock or the track over which ft 
operates; and accordingly, whether a particular com¬ 
pany ia to be regarded as a railroad company depends 
principally on whether or not It is engaged In the rail¬ 
road bu&inras, and not on the name of the company, or 
the primary purpose for whichi if a corporation, It waa 
Incor'poratud. 

While ^‘railroad company” or '^railioad corpora¬ 
tion” has been defined as a corporation, company, 
or individual who lays out, constructs, maintains, or 
operates a Tailioad,®*^ it is, more specifically, a 
company which is engaged in operating a railroad,®® 
for it is not essential to the idea of a railroad com¬ 
pany that it should both construct and operate a 
railroad,ami a mere construction company, al¬ 
though authorized to construct a railroad, is not a 
railioad company®® Ilowover, a corporation cu- 
gage<l as a carrier in transportation by rail,®® or a 
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termin«il company operating tracks and facilities to 
be used by other loads,is a railroad company, 
whether or not it owns rolling stock®® or the track 
over winch it opeiatcs 

The question whether a pniticular company is to 
be legalded as a railroml company or within the ap¬ 
plication of Statutes rrlating m tciins to such com¬ 
panies depends principally on whether or not it is 
engaging in the railroad business,and not on the 
name of the company,®** or the primary purpose for 
which, if a corporation, it was incorporated,®® or 
the right or title by which the property is hcld;^ and, 
as used in a statute relating to taxation, the terms 
”iailroacl company” and “railroad corporation” 
should be construed as designating the character of 
the propel ty rather than of its ownership,® Neither 
term necessarily inqKirts a corporation,® and both 
ordinarily include natural pci sons engaged in the 
operation of a railroad;^ but it has been held that, 
unless the contrary appears, a raihoad company will 
be presumed to be a corporation.® 

As including receivers, mortgagees, or inistees. 
Statutes applicable in tonus to railroad companies 
have been held to apply to a receiver ojicrating a 
railroad,® a mortgagee or trustee under a mortgage 
in possession,*^ and a trust company operating a 
road for the benefit of sloeklioUlers.® 


86- in.—Ttnrtzell v. Alton* (»rnnltt» 
As St. LouIjj Trurtlon Co., 104 N.W. 
tOKO, lOMl. 2r>n 111. 205, 

eo C.J. p ino mite 45. 

87. Ti»x.—North Texan Transfer, 
eto. Co. V. Ktuto, 19t S.VSr, 650, 108 
Tex. 235. 

51 C.J. p 405 nnt« 31. 

88* Ohio.—Cineinniitl, etc., H. Co. v, 
rolund, 10 Ohio N.r.,N.S., 017, 620. 

60 aJ. P 100 note 40. 

89. Hbhy v. New T<»rk, N, 
IT. Si TI. li, Co„ 174 N,M. 171. 173, 
273 Mana. 532, 73 A.L.n. tOl. 

61 O.J. p 408 note 68. 

90. Mont—Crowley v. PoHeyii I^um- 
her Co., 9 r.2d 1068. 1070, 92 Mont 
27. 

6X C.J. p 408 note 59. 

81. Iowa.—Ihivenport Flrat Nat 
I)ank V. Davlea, 43 Iowa 424. 

5t C.J. P 408 note GO. 

92. Bradford Conetr. Co. v. 
Heflin, 43 So. 174. 88 Miaa. 3U, 12 
X-.K.A.,N.a. 1040, 8 Ann.Caa. 1077. 

93. XJ.S.—U. S. V. Ilolawaro ds Hud¬ 
son Co., Pa.. 29 S.Ct 627. 2X3 U.S. 
366. 53 k.Z0<l S3G. 

5X C.J. p 408 note 63. 

04- Mo.—cnark v, Atehlson, etc., R. 
Co., 6 S,W,2tl 954, 319 Mo. 865. 
ComptMT Incorporated as railroad 

company and not oh union depot 

company, end znulntainlnir union sto- 


thm and network of railroad troeko 
in and nhoui city wa« entitled t»» all 
of the poworn and henelU.M conferred 
hy law on riiUroud eompnniea and 
amimabU to all of the reapoiudtdll- 
tlea east <m Hueh eompnnteH,—-ClUea- 
plo V. Terminal U. Amdu of St. T^oula, 
Mo.App.. 204 S.VV.2a 598. 

TorminaX oompaolss dlsttninaiahod 
from railroad traasportatloa com- 
poalos 

C.H,—U, S. V. Terminal Railroad Aa- 
aoointion of St Louis, Mo., 32 S. 
Ct 507, 224 C.3. 383, 402, 56 L.Hd. 
810. 

Tonn,—State v. Union Railway, 168 
aw. 675, 679, 129 Tenn. 705. Ann. 
CaalOinn 1240—IHInolfl <?ent It. 
Co, V. City of Momphla, 1X0 S.W. 
3d 352, 357, 21 TanmApp. 827. 

00. U.S.—SnuU 8te. Mario IlrldKo 
Co. V. I‘»owor«, aCMioh., X38 i«\ 
262. 

51 C.J. p 408 note 64. 

00. Ark,—Chinifco, etc,, It Co. v, 
Jaber, 107 S.W. 1170, 85 Ark, 232. 

97. Qa,—BrIdwsU v. Onto <7ity Ter¬ 
minal Co., 56 S.TQ. 624. 137 Go. 630. 
10 L.n.A..N.S., 909. 

ICttn,—Union Trust Co. v. KondivU, 
20 Kan. 515. 

98. <3a —Firitiwall v. Gato (Uty Tor- 
mirml <!o., 56 S.IO. 634, 127 Ua. 630, 
10 UIt.A.,N.a, 909. 

61 C.J, p 408 note 87. 
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99. Kentmdcy Iinpr. Co, v. 

Hhvek, Mami., 100 U.S. 648, 25 L. 
Kd. 609. 

51 O.J. p 408 note 68. 

1, Kan.-dJnlon Trunt Co. r. Ken** 
daU. 20 Kan. 515. 

a Iowa,— imhiutue v, Chleafjo, etc., 
It Co., 47 town 196. 

Mo.- * State v, WlfTKlna l^'erry Co., 106 
S.W. 1005, 208 61o. 632. 

a. Iowa.—Oubuuue v. Chicaso, etc., 
U, (%, 47 lowK 196. 

Vt -Htaitt V. Moftd, 37 Vt 722. 

4. Colo.—Union I*at\ It. Oo, v, T>tt 

Itunk, 30 752, 12 t;o)o. 294, 13 

Am.H.it 231, 8 r/.ltA. 860. 

61 C.J. P 408 noto 72. 

5. Ky.< MndlfJonvllle, tte., It Co. v. 
Oonimonweath, 120 S.W, 1084, 140 
Ky, 255. 

0. Tenn.—ParrlH v. Tennewiee Row- 
sr Co., m S.W. 1154, 136 Tonn, 
198, 

51 <U, p 408 note 74. 

7. MaiiH.—’Piinlola t. Hart H® 
Mann. 542. 

Tenn,' -ViirriH v, Tenneieies Tower 
Co., 188 H.W. 1154, 136 Tonn. 198. 

8. Kan.-Union Trunt Co. v. Ken¬ 
dall, 20 Kan. 515. 

Tenn.—»Tiirria v. Tennensee Power 
Co., 188 S.W. 1154, 136 Tonn. 108. 
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Company organized for other purposes, A com¬ 
pany authorized to operate a railroad for the trans¬ 
portation of persons and property is none the less 
a railroad company because it is also authorized to 
conduct some other business, as that of a bridge, 
mining, or manufacturing company and even 
though organized primarily for some other purpose, 
if it is also authorized to, and does, operate a rail¬ 
road, not only for the transportation of its own prod¬ 
uct, but as a public railway for the conveyance of 
freight or passengers, it is a railroad company,^® 
whether or not it is in fact doing any public busi¬ 
ness However, a company organized to carry on 
another business, which operates a tramroad or rail¬ 
road merely in connection with, and for the purposes 
of, its own business, and not as a transportation 
business for the public generally, ordinarily is not 
properly designated a "railroad company” or in¬ 
cluded within the term,i2 although in some cases it 
has been held to be such;i3 nor is a union depot 
company a railroad company*!^ 

Distinguished from *^railroad** While the term 
"railroad” may sometimes be used to mean "railroad 
company,” as discussed supra subdivision a (1) of 
this section, properly speaking, there is a clear dis¬ 
tinction between the terms, the latter applying to the 
agency which may construct or own, and the former 
to the thing constructed or owned,!® and either may 
exist without the other.!® 

Railway company. The terms "railroad compan}^” 
and "railway company” are interchangeable!*^ and 
synonymous,!® 

"Street railway company^* compared and dis¬ 
tinguished, A street railway company is a kind of 
railroad company;!® and the term "railroad cor¬ 
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poration” as used in a statute may include a street 
railway corporation but it has also been held that 
there is a distinction between a street railroad com¬ 
pany and a commercial railroad company.®! 

c. Brake; Bmergency or Service Stop 

Tho term “brakes” refers to all the mechanism em¬ 
ployed to stop or retard the motion of a tram. An emer¬ 
gency stop IS the full application of all the brake power, 
with the effect of locking the wheels, while a service 
stop 18 the gradtial checking of the train, without lock¬ 
ing of the wheels. 

As applied to railroads, the term "brakes” in¬ 
cludes all the mechanism which is used to stop or 
retard the motion of a train.®® 

Dead man's control, A part of the emergency 
air brake system consisting of a pedal which the 
engineer must keep fully and continuously depressed 
in order to keep the train running; any slight lessen¬ 
ing of the pressure of the foot on the pedal causes 
the opening of an attending valve and the complete 
engaging of the brakes.®® The term "dead man’s 
control” is derived from the fact that when the 
operator dies while on duty, or otherwise becomes 
seriously incapacitated, a quick stop results when his 
foot releases the pedal ®^ 

Emergency brake. A term applied to the operation 
of the air brake to make an emergency stop; it 
consists in a full application of all the brake power 
available which has the effect of locking the wiheels, 
and is used only for a sudden stop in case of 
danger.®® 

Service brake. In the operation of railroad trains, 
if the service brake is applied it will slop the train 
gradually, without locking the wheels.®® 

Emergency stop, A stop made by means of the 


9. Tenn —^Parris v. Tennessee Pow¬ 
er Co, supra. 

B1 C J p 409 note 77. 

10. N.T—Guenther v. Patch, 140 N. 
TS 223, 165 AppDiv. 27. 

61 C J. p 409 note 78 

11. Va —Wilson v. Virgrinia Port¬ 
land R. Co., 94 SB. 347, 122 Va 
160. 

12. Mont —Corptis JTiirls cited in 
Crowley v. Polleys Lumber Co., 9 
P,2d 1068, 1070, 92 Mont. 27- 

61 C.J p 409 note 80. 

13. SC —Crawford v. Mullins Lum¬ 
ber Co, 96 SB. 494, 110 S.C. 318 

Tex —SulUvan-Sanford Lumber Co. 
V. Watson, 155 SW. 179, 106 Tex. 

4. 

14. Colo.—People v. Cheeseman, 8 P. 

716, 7 Colo. 37S. , 


IB. Tex—^International, etc., R. Co 
V. Anderson County, 69 Tex. 664, 

51 C J. p 409 note 86. 

16. Tex—^International, etc, R. Co 
V. Anderson County, 59 Tex. 664. 

17. Ind.—Davis v Hert, 90 N.B, 634, 
46 IndApp. 242. 

18. Pa.—^Philadelphia v. Philadel¬ 
phia Tract. Co., 66 A. 762, 206 Pa. 
36. 

19. Conn.—Stafford Springrs St. R 
Co V. Middle River Mfgr. Co, 66 A 
776, 80 Conn 37, 40. 

20. Pa.—^In re Accident Company 
Investments, 16 Pa.Co. 312. 

21. Ga —^Arlington v. Central of 
Georgia R Co., 56 SB 1015, 1016. 
127 Ga. 721. 

22. Cal.—^Valente v. Sierra R. Co, 
111 P 95, 97, Cal 412. 

23. La—^McClain v. Missouri Pac 
R. Co, APP, 200 So. 67, 62. 
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24. La—^McClain v. Missouri Pac. 
R Co, supra 

26. Mo—^Benedict v. Chicago Great 
Western R Co., 78 S.W. 60, 61, 104 
Mo App 218. 

“Service brake” distinguished 
**What is known as the 'service 
brake' differs from the emergency 
brake only in degree. If the fuU 
force of air is turned upon the brake* 
that is an 'emergency brake.' In or¬ 
dinary cases less than the full force 
is turned on, and that is the service 
brake In other words, there Is only 
one set of brakes, and the differ¬ 
ence consists In the amount of air 
pressure which Is applied"—1701^ 
folk, etc., R. Co. V. pean, 59 S.B. 389, 
891, 107 Va. 605—20 C.J, P 600 note 
13 [a]. 

26. Mo—Benedict v. Chicago Great 
Western R. Co., 78 S.W. 60, 61, 104 
Mo.App 218. 
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full applic«ition of all the brake power, with the 
cfTcct of locking^ the whccls,^^ 

Scnncc stop. The checking^ of a train gradually, 
without locking the wheels,-® a stopping used in 
ordinary cases, where the stop can be accomplished 
by a gtadual application of the brakes,^^^ 

d. Bridge, Crossing, Out, and Junction 

A railroad bridge Is a viaduct constructed for the 
exeluslva uae of railroad transportation. A railroad 
crossing Is the crossing of a railroad track. A railroad 
cut comprises as well the sloping sides ns the deepest 
part of the excavation. A Junction Is the point or local¬ 
ity where two or more lines of railway meet. 

A railroad bridge is a viaduct constructed for the 
exclusive use of railroad transpoitntion.®^ '‘Low 
bridge'^ in railroad parlance, is a term used to 
designate a bridge so low as to prevent those en¬ 
gaged upon box cars in the freight seivice from 
pa.ssing under it in a .standing iiosition.®^ 

Crossing. A railroad crossing is the rio.ssing of 
a railroad trackintersection of railway 
tracks;®® the cro.ssing by a railroad of a public 
highway,®^ 

A farm crossing is a crossing constructed for the 
use of proprietors of lands adjoining the railroad;®® 
a crossing usc<l in connection with a farm.®® 

A private crossing, with respt‘ct to a railroad 
crossing, is a cro.ssing neither retiuirod nor used for 
any public purpose,®'^ The fact that a private cros.s- 
ing over railroad tracks is used by the public as a 
means of ingress to, and egress from, Hie property 
of the owner.s of part of the dominant estate used 
for commercial purposo.s docs not make it a public 
crossing in a legal sense.®® 
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Cut. "Railroad cut” is a term said to have a cer¬ 
tain and definite meaning and to comprise as well 
the sloi)ing sides as the deepest pail of the excava¬ 
tion 

"Deep cut” in railroad pailance is a relative term 
which means such a cut m its entiiely as may be 
reasonably nccessaiy to enable a tailioad to use 
for track purposes the entire width of its right of 
way 

Junction In the ordinary acceptation a.s applied 
to lailroads, the term "junction” is freijiiently em- 
plo}^^! to designate the point lu locality whore two 
or more lines of railway meot.'^^ 

0. Oar or Oarriago 

(1) fu general 

(2) Particular kinds 

(1) Tn General 

“railroad enr,^* and “cnrrlnflo'^ arc word* gen- 
er«\lly ctnnioyod to doeignate the vehicle*} unod on rall- 
roada, and they rrfor to a vehicle adapted to the rallt 
of a railroad or a vehicle running upon rails. 

"C'ar” as u.sed in railtoad terminology, is the 
word generally employed to designate the vehicles 
useil on niilroiids.**® So the word has been defmed 
or employed as meaning a vehicle running on rail.s;'^® 
a vehicle adapted to the rails of a railrtiad;^^ a 
carriage for running on the rails of a railway;^® 
any %vheeled carriage used for carrying good.s or 
pas.sengers on a railroad, whether the road i.«i a 
tramway over the streids of a city, to be operated 
by horses, or a more extended road to be worked 
by steam tractors/® 


a?. Mo.—'nenedict v. Chlcag-o Ornat 
Wostom R. Co., flupra- 

3 >lit&n(rulidied fsom ‘'iorrloo wtov** 

Mo.—Uonodlot V. Chleasro <Sroat 
Wostorn R. Co., supra. 

38. Mo.—Bonedlct v. Chicago Groat 
Westorn R. Co„ supra. 

39* Mo.—^Biinodict v. Ohlcairo Oront 
Wostorn R* Oo., supra. 

3a Ky.—DIoboId V, Kentucky Tract 
Com 77 S.W. (174, 117 Ky. 140, 154, 
25 Ky.U X276, 1X1 Am.aU. 330, 53 
L.R.A. C37 —IjOuIhvIUo, otc.. It CO, 
V. I^outsvllls City R. Co,. 2 Duv. 
X75, 178. 

31. Minn.—Koller v. Chlcasro, etc., 
R. Co., 129 N.W. 220, 221, 113 Minn. 
ITS. 

83. Mo—^Klrkdoffer v. St LouIh- 
Ban Z^ranclsco Ity. Co,, 37 S.W.2d 
569, 673, 327 Mo. 195. 

38, Kan.—Atchison, eto., R. Co. v, 
Kansas City, ote., R, Co., 70 J>, 039, 
78 R. 809, 67 Kan. 560, 574. 


^'Orossiasr'* dlstinirulshod from 

U.H, -Thomfion-TIouaton Mleetrio Co. 
V. Ohio Rrn«s <^o,, C.e!.Ma«s., X30 
F. 542, 546. 

34t. <}a.—Atlantic Coast T.*lns R. Oo. 

V. lunm, 58 H.fX 538, 2 Oa.App. 306. 
51 O.J*. p 380 note 2. 

35. in.—Ctioko V. Chioasro, O. 5b T. 

Ry. Oo„ 226 Xll.App, 78, 78. 

85. Towa.- Clileajfo. M., «t. R. 5b R. 
R. Co. V. Cross, 234 N.W. 669, 572, 
212 Iowa 218. 

87. Ind.—Wnhash R, Co. v. Wllllnw- 
son, 3 N.K. 814, 104 Xnd. 164, 158. 

88. W.Va.—Xloceo v. (5hosapoako 5b 
O. Ry. Co.. 32 ai0.2d 440, 127 W. 
Va. 321. 

30. Ala,—Newton v, LoulsvlUo, etc., 
R, Co., 10 So. 10, 1X0 Ala. 474, 477. 

4K>. Pa.—INmnsylvunia R, Co, r, 
Rradtiock Horouah, 83 A. 304, 284 
Pa. 312, 818. 


41. Ark.o**Miiismirl Rao. R. Oo, v. 
rtenry, 26$ H.W. 51, 63, 168 Ark. 
148. 

36 as. p 126 note 66. 

43. Mo.' 'HurruH v. Continental Life 
ins. (^o., 40 S.W.2I1 403, 404, 226 
Mo,App. 1180. 

0 C.J. p 1384 note 13 (hi. 

48. Ain.—XCansAM city, etc., R. Co, v. 
Oroeker, U So. 262, 264, 05 AU. 
412, 422, 

44. Mo.—riurrun v. Contirtontal Life 
ins. Co., 40 8.W.2a 493, 494, 226 
Mo,App, 1120. 

(*a.—tn*ardurit v. Continental Life 
Ins* <?o., Ht. T^uis, Mo*. 151 A. 
814, 301 (>a, 179. 

0 O.J. p 1283 noU 12. 

48. Wls.—Nieholls v. State, 62 N.W. 
548, 646, 88 Wis. 4X5, 60 Am.R. 870. 

4a Mo.—State y, Lana lit Mo.App. 
247, 240. 
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The word "car” is sometimes used in its generic 
sense to embrace locomotive engines^*^ and all kinds 
of railroad cars.^s The word does not, however, 
always include locomotives,^^ and, where the con¬ 
text makes a distinction between cars and locomo¬ 
tives used as the motive power for a train of cars, 
the term 'has been held to exclude engines, helper 
engines, and pusher engines where they constitute 
part of the motive power of the train,50 but to in¬ 
clude a dead engine coupled into a tram to be 
hauled,5l The word has been held both to include 
and to exclude a locomotive tender, the tender being 
governed by the classification accorded the locomo¬ 
tive of which it is a part.52 Other special types 
of cars held to be embraced by the term are hand 
cars,53 passenger cars,®^ push cars,55 and shovel 
cars.56 

Carriage, It has been held that the word "car¬ 
riage” embraces railroad cars.57 
Railroad car, A vehicle adapted to the rails of a 
railroad,*53 a vehicle running upon rails 5® The 
term, in its general sense, has been held to include 
a freight car®® and a hand car;®l but the term 
as used in some statutes does not include electric 
railway passenger coaches ®3 

(2) Particular Kinds 

A qualifying term is usually added to the word ^'car^' 


to indicate the particular use or style, such as, freight 
car, box car, platform car, etc. Terms referring to other 
particular kinds of cars have also been defined. 

While the word "car” is the general term em¬ 
ployed for the designation of vehicles used on rail¬ 
roads, a qualifying term is usually added to indicate 
the particular use or style, such as freight car, box 
car, platform car, dining car, parlor car, smoking 
car, etc.53 

Blind ca/r, A term applied to railroad mail and 
baggage cars, meaning that there is neither step nor 
platform at the ends of these cars 

Box car. An inclosed and covered freight car;35 
a roofed freight car with inclosed sides.®® 

Caboose or caboose car. "Caboose” is a word 
used interchangeably with "caboose car;”®^ a car 
attached to the rear of a freight train, fitted up for 
the accommodation of the conductor, brakeman, and 
chance passengers;®® a car used on freight or con¬ 
struction trains for workmen or train crew;®® a 
car for the accommodation of the men connected 
with tlie train.*^® 

A "bobtailed caboose” is one with a door in the 
front end without any platform.^i 

A "dead caboose,” in railway parlance, is an un- 


47. trs.—U S. V Chicago, St. P, 
M & O. Ry. Co., D C-Wis., 42 F 2d 
248, 249. 

9 C J. p 1284 note 18, 

"Locomotive'’ defined see infra sub¬ 
division i of this section 

48. Tex—^Missouri, etc, R Co v 
Smith, 99 SW. 748, 744, 46 Tex 
CivApp. 128. 

9 C X p 1283 note 12 [b]. 

49. XT'S.—^Lehigh Valley R Co v. 
Beltz, CaAlTT.. 30 P.2d 74, 76 

50. U.S.—U. S. V. Chicago, St P, M 

& O Ry Co., C.C.AMinn., 43 F2d 
300, 305—-U. S V Chicago, St P., 
M. & O. Ry. Co., LC.Minn, 84 F. 
2d 812, 814. _ 

51. V B —U S. V. Chicago, St P., M 
& O. Ry. Co, I>,C.Minn., 34 F2d 
812, 814. 

52. Mo—Satterlee v. St. Louls-San 
Francisco Ry. Co, 82 S.W.2d 69, 
73, 836 Mo. 948. 

9 C X p 1284 notes 19, 20. 

"Tender" defined see infra subdivi¬ 
sion 1 of this section. 

53. Me—State v. Tardiif, 90 A, 424, 
425, 111 Me 662, LRA1D15A 817 

9 C.X p 1283 note 12 [c]—29 C.X p 
211 note 64 [a]. 

54- U S.-—XT. S. V. Norfolk & W. R 
Co., DC.Va, 184 F. 99. 101 

55. Tex.—Seery v. Gulf, etc., R Co., 


77 SW 950, 951, 34 Tex Civ.App. 
89 

9 C J p 1283 note 12 [e], 

56. XJ.S—Schlemmer v Buffalo, L 
& P. R Co , Pa, 27 S Ct. 407, 408, 
205 U.S. 1, 51L£}d 681. 

57. Minn—Duluth v Mallett, 46 N 
W 154, 43 Mmn 204. 

9 C.X p 1296 note 88 

58- Me—State v Tardiff, 90 A 424, 
425, 111 Me, 652, LRA1916A 817. 

51 C,X p 369 note 95. 

59. Me—State v. Tardiff, supra 

SO. US—Goldstein v. U. S., C C.A 
Cal, 73 F.2d 804, 808. 

61. Minn—^Benson v. Chicago, St 
P, M & O. Ry. Co., 77 N.W. 798, 
799, 75 Minn 163, 74 Am.SR 444. 

62. Ala —^Pullman-Standard Car 

Mfg. Co V State, 46 So 2d 600, 601, 
253 Ala. 638. 

63. Mo—^Burrus v. Continental Life 
Ins. Co., 40 S.W.2d 493, 494. 226 
Mo App. 1129. 

64. Kan—^Helm v. BUnes, 196 P. 426, 
109 Kan 48 

65. Ill —^Williams v. New York 

Cent R Co, 81 N.F.2d 16, 18, 335 
Hl.App. 169. 

Mont.—State v. Green, 39 P. 822, 16 
Mont 424. 

66. Ill.—Williams V. New York 
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Cent. R Co, 81 NEI2d 15, 18, 335 
niApp 169. 

67. U S —Shoemaker v Kingsbury, 
Kan., 12 Wall. 369, 20 LEd 432 

Ky—^Louisville, etc, R Co v Com¬ 
monwealth, 78 S.W 167, 117 Ky, 
345, 360. 

68. Ky.—^Mammoth Cave R Co v. 
Commonwealth, 197 SW. 406, 407, 
176 Ky. 747—Louisville, etc., R 
Co V. Commonwealth, 78 SW. 167, 
117 Ky 346, 360. 

69. Conn —^Bergan v. Central Ver¬ 
mont R Co., 74 A 937, 82 Conn. 
674 

9 C.X p 1114 note 78 

70. U.S,—Shoemaker v. Kingsbury, 
Kan., 12 Wall 369, 20 LEd. 432. 

9 O X p 1114 note 7$. 

Similar deflaltioxL 

A caboose is a railroad car fur¬ 
nished for the housing of train crews 
and equipped for their safety; it 
provides a place for the crew to car¬ 
ry necessary flagging equipment, 
raincoats, extra or excess clothing, 
necessary first aid equipment and 
lunches; also to do any necessary 
clerical work.—Brotherhood of Rail¬ 
road Trainmen v. Ter m i nal Railroad 
Ass'n of St. Louis, 41 N.E2d 481, 
484, 379 Ill 403. 

71. Tex —St Loms Southwestern 
Ry. Co of Texas v. Johnson, Chr. 
App., 249 S W. 1092. 
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attached cahooseJ* 

A **cliiikey caboose” is a shorter and lifj’htcr 
caboose with stops built on an iron frame attached 
to the side of the car, like the steps of a huklerJ® 

Coal car, A flat car with a coal bin on top of 

it.74 

Combination car, A railroad car with a door in 
each side and each end, and with a platform at the 
end next to the locomotive, but none at the other 
cndJfi 

Company fuel car, A car bclonptify to a railroad 
company and used by it when necessary for the 
movement of coal from the mines on its own line, 
and which coal had been bought by the carrier and 
used solely for its own fuel purposes.'^® 

Doscr, A flat car equipped with wing's, con¬ 
structed of steel and wood, which can be raised and 
lowered for the purpose of improving the railway 
roadbed close to the ends of the 

Foreign railway fuel car, A car owned by another 
railroad company, and which has been by it delivered 
to the carrier on wliose line mines arc situated, for 
the purpose of onablmg the car to be loaded with 
coal and rt'turned to the company by wliotn the car 
has been furnished, the coni b(*ing intended for use 
as fuel t)y such foreign railroad comimny 

Freight car, A railioad ear adapted to the trans¬ 
portation from one point to another of movable 
articles of every kind, chaiactor, and description;^^ 
a railroad car fiir cariying freight commonly called 
a **box It may include any car used in the 

movement of freight,whether freight is actually 
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stored in it^^ Qr jt is ^^sod for the purpose of moving 
the train.83 Tt may include a box car, at least 
temporarily while carrying freight,and also an 
express car,85 although every railroad freight car 
IS xxot an express car.86 "Freight car” has been 
distinguished from "rcfiigcrator car.”®*^ 

Gon or Gondola car. In laihoad pai lance, a gon¬ 
dola car is refci red to as a "gon.”88 

Hand car. A car constructed and used for run¬ 
ning on the lines of lails of a railroad, being 
propelled by band by those ridmg on it, through the 
aid of cranks and gearing;®^ a car, equipped with 
mechanical apparatus for its propulsion, in general 
use for the purpose of ctmveymg laborers and 
others, often for considerable distances along tlie 
tracks of steam railroad comi»anies.80 It has been 
distinguished from ''push car.”5t 

Lever car, A car propelletl by hand on the track 
of a xailway.82 

Pile driver car. A flat car on wliicb is built a pile 
driver and an engine, which propels the car forward 
and backward with its own power by means of 
sprocket chains and wheels.83 

Pool car, A car carrying less than carload ship¬ 
ments of several parties, whicli are ^'pooled” together 
in the same car for freiglu purposes,®'^ 

Private car, Tn railii)ad terminology, a car not 
of railway ownership.®® In a particular comiectiou, 
it may signify a car owia**! either by a coal mining 
conqmny or .shipiaw or couMinuT, and used for the 
beiient of its owner in C(Miveying coal from the mine 
to a designated point of delivery,®® 


7a, M<k-*TO< tiujrtoti V. St. T^ouln, 

11. Co., loa aw. 401, 304 m<». on 

OG, 

73. Tf‘xn»i, fitv„ K. <*' 0 . v. 

80 «,VV. 350, 38 Tex.Cliv. 

Axn>. 435. 

71k. Kun.'—liosey v. Atohlaon, ©te., 
n. Co., LU P. 108, 84 Kaa. 224, 33 
L.U.A.,N.K., 414. 

11 C.J, p 034 note 45, 

7B. v. VlckMbursf, etc., 

tt. <30., 38 So. 92, 114 t^a. ICl. 163, 
108 Am.aTn 235. 

76. U.S,—Interstate (\)mmorcft 

<3ommt«Hlon v. lUlnols tt, 

<3u., III., .30 sot. 166, 215 U.S. 462, 
4G1, 54 L.IOU. 280, 

12 (IJ, p 222 notti 02. 

77. Minn.—Winter v. Great North¬ 
ern u. Co., m 3 sr.w. loso, us 
Minn. 487, 488. 

78* XJ.S.—Interstate Oo«nm<*r<*e 
Comml»«low V. IlIlnoI.s <3entral U 
Co., lU., 30 S.tit. 156, 166, 215 V.B, 
462, 54 L.iad, 28a« 


70, W.Va. suite v. .Tonen, 99 S.IO. 

271, 274, 84 W.Va. 85. 

27 <\.l. i> 004 nt»te 30, 

80. State v. Oreen, 39 V, 322, 
15 Mont. 424, 420. 

81. ir.S,- cnUcniKo, M. ^ P. 8. tt. C^o. 
V. ir, S., Mont., 190 h\ 882, 8.S3, UO 
<V3.A. 444. 

27 0,J, p 001 note 41. 

83, U.H. -(^hloar.o, M, 5b V, 6. tt. 

<N>. V. If. S., auprfv. 

27 C.J. p 004 note 42. 

83. lf.S.-<"hloaKo, M, 5b P. S. tt. Co. 

V. (f, S., inipriu 
27 C.J. p 004 note 43. 

34. WiVa.—State v, .fonoH, 90 S.X4. 
271, 274, 84 W.Va. 85. 

80. WlM.*-NI«’holl» V. State, 32 N.W. 
543, 546, 68 Win. 416, 60 Arn.U. 870. 

88. Win.—NfiehollH v. State, eupra. 

87. Tex.- -Culf, ete., U. <Uk v. J^one 
Star Salt (‘o., 63 S.W, 1025, 1027, 
26 Ti'X.Civ.App. 631. 

88. Cal.- -Showalter v. Wontorn 
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tt. Co., 100 P.2<1 895, 902, 15 <^al.2d 
460. 

OD. MUm. Uernam v. ^’ineiuro, St, 

P.. AI. O, Uy. Co., 77 N.W. 798, 

799, V:> Minn. 163, 74 Am.S.tt. 444. 
20 (U. p 211 note 64. 

VVIm. Uamoy v, O(‘c»ito Co., 217 N. 

W. 322, 224, 194 Wl«. 64t. 

DO. Mo. cueolfi V. TemUnal tt. 

AHH'n, 203 S.W. 493, 495, 199 Mu. 
App. 365. 

01. Mo, Cuufio V. Terminal U. 

AnnUi, tnu»ra. 

02* Ala. ttCannns <Mty, M. 4k H. tt. 
Co, V, CfroeUer, 11 So. 262, 95 Altu 
412. 

03. Minn.—-Johnaim v. tJri*at North¬ 
ern U. Co.. U6 N.W. 936, 104 Minn. 
444, 18 Utt.A„N..% 477. 

04. ir.S.- .Walllnff v. Mutual Whole- 
nate lAaal tie, Supply Co,, O.C.A, 
Minn., 141 R2d 331, 336. 

03. r,«a,- 'Mellon v, J. M. tturKuiero« 
Co., 120 So. 15, 15, 157 l4a. C«5. 

06* U.a—XutertftaU C<^mm«ro« Com- 
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Push car. A car pushed by railroad laborers by 
hand along the track from place to place where they 
might be working.^7 Jt is a car m the broadest sense 
of the word, yet with characteristics peculiarly its 
own, being without any mechanical apparatus for 
its propulsion and primarily intended to convey tools 
and kindred paraphernalia used by workmen, yet 
not intended to be used for the conveying of the 
workmen themselves It has been distinguished 
from “street railway car 

Rail car. A railroad car.l 

Refrigerator car; "WeeferJ^ A car built for the 
purpose of carrying freight and provided with ap¬ 
pliances for using ice in order to preserve its con¬ 
tents ^ In railroad parlance, a refrigerator car 
is referred to as a “reefer.”^ 

System car. A car owned by the carrier and in 
use for the transportation of coal ^ 

Tank car. A railroad car especially constructed 
for transporting liquor or gases in bulk in non- 
detachable tanks.® 

f. Depot and Freight House 

The term “depot'' may moan one thing or another, 


under different circumstances, but ordinarily It means a 
station or place where railroad trains regularly come to 
a stop for the convenience of passengers and for the 
purpose of receiving and discharging freight. The term 
“depot grounds" means the place and grounds necessary 
and useful for the loading and unloading of passengers 
and freight. A “freight house" is a depot where freight 
IS received and temporarily stored. 

The term “depot” has been frequently defined,® 
and it may mean one thing or another, under dif¬ 
ferent circumstances.^ The word has been said to 
be synonymous with “station”® While it may® or 
may not^® correctly be used to designate a station at 
which trains merely stop, as for wood and water, 
more specifically it means a station at which trains 
stop for the transaction of the ordinary business of 
the company, the receiving and delivering of freight 
and passengers a place where railroad trains reg¬ 
ularly come to a stop^® for the convenience of pas¬ 
sengers and for the purpose of receiving and dis¬ 
charging freight the place where a carrier is ac¬ 
customed to receive, deposit, and keep ready for 
transportation or delivery the merchandise carried 
by it;i4 a certain place situate alongside of or near 
its railroad, fitted up by it with suitable buildings, 
erections, appliances, and conveniences for carrying 
on generally and continuously, in an orderly man- 


mission V, Illinois Central R Co, 
Ill., 30 set. 1B6, 156, 215 US. 452, 
54 L Ud. 280. 

97. Mo.—Cuccio v. Terminal R. 

Ass'n, 203 S.W 493. 495, 199 Mo 
App. 365 

98. Mo —Cuccio v. Terminal R 

Ass*n, supra 

99. Mo —Cuccio ▼. Terminal R. 

Ass'n, supra. 

1. Mont—State v. Green, 39 P 322, 
15 Mont. 424. 

8 . Tex—Gulf, etc, R. Co. v. Lone 
Star Salt Co, 63 SW 1025, 1027, 
26 Tex.Civ.App 531, 534, 

53 C.J p 1063 note 9. 

3. Cal.—Showalter v. Western Pac 
R. Co., 106 P2d 895, 902, 16 Cal. 
2d 460 

^ US,—^Interstate Commerce Com¬ 
mission V Illinois Central R. Co., 
Ill, 30 S Ct. 155, 156, 215 U.S. 452, 
54 L Rd 280. 

8. Ark —Barnsdall Refining: Corpo¬ 
ration V. Ford, 109 S.W.2d 151, 
153, 194 Ark. 658. 

8 . Ill—Illinois Cent. R. Co. v. Illi¬ 
nois Commerce Commission, 74 N* 
F2d 526. 528, 397 Ill. 387. 

7. Kan — Oorpns Jnxls guoted In 
Brenner v. Amrlne, 100 P.2d 688, 
690, 151 Kan 788. 

18 aJ. p 781 note 13 

“Tireigrbt and passengrer depot’’ 

S C.—^Murray v. Northwestern R. 
Co., 42 S.B. 617, 64 S.a 520. 

74 C. J.S.—21 


8. Kan.—Corpus dtirls gnoted In 
Brenner v Amrme, 100 P 2d 688, 
600, 151 Kan. 788 

Me—^In re Atlantic & St L. R. Co, 
62 A. 141, 143, 100 Me 430. 
“Station" defined see infra subdivi¬ 
sion m of this section 
Zn a limited sense "depot" means 
a railroad station; a building: for 
the accommodation and protection of 
railroad passengrers or frelgrht—Illi¬ 
nois Cent. R Co, V. Illinois Com¬ 
merce Commission, 74 N.E 2d 526, 
528, 397 Ill. 387 

9. Conn.—State v. New Haven, etc., 
R Co, 37 Conn. 163, 163. 

Kan—Corpus Juris guoted In Bren¬ 
ner V Amrine, 100 P.2d 688, 690, 
151 Kan. 788. 

10. Kan —Corpus Juris guoted in 
Brenner v Amrine, 100 P 2d 688, 
690, 161 Kan 788. 

18 C.J. p 781 note 16. 

11. Kan —Corpus Juris gnoted in 
Brenner v. Amrine, 100 P.2d 688, 
690, 151 Kan 788 

18 C J. p 781 note 17. 

Similar definitions 

Ill.—Illinois Cent R. Co. v. Illi¬ 
nois Commerce Commission, 74 N. 
B2d 626, 628, 397 Ill. 387 
NH—^Baldwin v. Gfand Trunk R. 

Co, 16 A 411, 64 NH 596 
W.Va.—Hunter v Norfolk & W. Ry 
Co., 128 S.B. 137, 188, 99 W.Va 
188 

18 C.jr. p 781 note 17 [a]. 
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“A railroad statlou’’ 

111—Illinois Cent R. Co. v. Illinois 
Commerce Commission, 74 N.B 2d 
526, 628, 397 Ill. 387 
18 CJ. p 781 note 17 [b]. 

12. Kan.—Corpus Juris guoted in 
Brenner v Amnne, 100 P.2d 688, 
690, 151 Kan 788 

18 C.J. p 781 note 18. 

’’Plagr station" distinguished 
Ark—St Louis, etc., R Co, v. State, 
31 SW 570, 61 Ark. 9 
18 C J. p 781 note 18 [b]. 

13. Kan —Corpus Juris guoted in 
Brenner v Amnne, 100 P 2d 688, 
690, 151 Kan. 788. 

18 C J p 782 note 19. 

Similar definitions 

Ill—Illinois Cent R Co. v. Illinois 
Commerce Commission, 74 N E 2d 
626, 528, 397 Ill. 387. 

18 C,J. p 782 note 19 [a], 

14. Ill —Illinois Cent R. Co. v 
Illinois Commerce Commission, 
supra. 

Kan.—Corpus Juris guoted in Bren¬ 
ner V. Amrine, 100 P.2d 688, 690, 
151 Kan. 788. 

Va —Chesapeake 8k O. Ry. Co. v. 

Ricks. 135 IS.E. 685, 688, 146 Va. 10 
18 C J, p 782 note 20 
The law recognises depots as 
warehouses, when the goods are held 
for the consignee under certaifi cir¬ 
cumstances.—New England Equita¬ 
ble Ins Co. V. Mechanics” American 
Nat. Bank, Tex.avApK ^13 S.W. 
685, 688. 
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nor, the business of transporting freights, as is 
usually done by such companies The maintenance 
of citluT a depot building or an agent is not indis¬ 
pensable to a depot it depends more on the busi¬ 
ness clone and the matters incidental thercto.*^'^ 
JhiiUintfjs, etc. The term 'Mepc^t” usually includes, 
not only the idea ot a stopiiing place for trains, but 
also that of a building, or something of the kind, for 
the protection and convenience of passengets and 
freight.Such buildings and other things necessary 
for a regular depot or station may be greater or 
smaller in number and extent, or more or less 
elaborate, than others of like kind and for like pur¬ 
poses i"*-® but whether they arc sufficient, oi good, or 
iudiffeient, or arc intended for, and w<‘ll or ill 
ada])tcd to, the puipose of prosecuting the business 
of transporting freights and passengcis, receiving 
from shippers generally and at all seasonable times 
such freights as the railroad company is re(inir(‘d 
to transport over its rtiad, such depots imply ordi¬ 
narily such suitable ami siiHiciont Imildings, erec¬ 
tions, and appliances as may be necessary in re¬ 
ceiving and delivering freights, and for their tem¬ 
porary protection until tlu‘y shall be transported 
or delivered to the persoii.s entitled to havH* them, 
ami that the company has a business ollice there, 
ami suitable agents and employees to receive and 
deliver freights, to give receipts, bills of lading for 
them, and to do like and similar service.^^ “I'hey are 
settled rcc(jgnii5ed places to wltich shii)p<TS of 
freights may, at all appropriate times, go to shit) or 


receive them 

In its broadest sense, the word “depot’* will include 
not only the depot Imilding, hut the platforms and 
groumls connected thercKvith and used Iiy the com¬ 
pany for its business purposes with tin* public at 
the depot and station ,2- not merely the station 
house built for the accommodation of passengers, 
but the gioimds preiiared and us<‘d as de]U)l grounds 
foi the benetil of jiersons traveling ui>on lh(‘ paitic- 
ulai railroad, and used by the company, at such point, 
in opeiating it as a connnon carrier the entire 
groumls us<‘(l by the company for its business pur¬ 
poses with the public at that station 2*i 

PasscNf^cr depot, A depot building used for the 
reception of passeiiger.s.^R T‘|^» tt.nn as tis(‘d in 
some, statutes lefcis not mer<‘Iy to a station bouse 
built for the aceoinnut<lation of passeu;'ers, but the 
grounds prepaied and used as depot grounds,2t> in- 
eluding passageways, walkways, oi ]»latfoTms pre¬ 
pared for pa.ssengers in boardimr and hsaving 
trains,27 Imt under otlier statutes the term is limited 
so ns to inchtd<‘ rinly the whole of tht‘ Imihling so 
used as a deptU.^'S 

Depot {/rounds, ''Di'pol grounds” is not only a 
comprehensive, but is also a flexitile, (Jem- 

erally it means the place where pioseng<*rs g<‘l on 
ami c)lT trains, and where goods aie loatled and un¬ 
loaded, and all grounds necessary ami convenient 
and actually usetl for such purposes l>y the public 


15. Kan.—Corpus JTcprt* a^ioted lu 
IJrennor v. Amrlno, 100 X^2U 688, 
COO, IBl Kan. 788. 

N.C.—Land v. Wilmington, etc., B. 
Co., 10 S.ia 80, 104 N.O. 4«. 

16. Kan.—Oorpu« ourls quoted iu 
Brenner v. Amrino, 100 r,2d 6S«, 
690, 161 Knn. 788. 

18 CJ. P 782 note 22. 

17« TOin.—Covpui ;mrli duotod lu 
Brenner v. Amrlne, wupriu 
18 O.J. P 782 note 23. 

18. Ark,—Arkartfliftil Cont. B. Co. v. 

ttmlUt, 71 S.W. 047, 71 Ark. 180, 
18 CJ. P 782 note 24. 

Box oar not a dopot 

contract to oatabllult A **depot*' 
ort certain land in not complied with 
\>y conHtruotlng' a flldotrack and 
placing a box car where freight may 
he received and cars stopped when 
ilajcfccd, the term **dopot*' Implying 
% permanent etructure to be used oe 
a rocoptaolo for freight and pa»son- 
ICor« t|j%d to be of the kind uMxtaUy 
ereoted at nimUor stattons alonff the 
eame railroad.—^Idlasouri Bac. H, Co, 
V, Wmtomwon. 1X2 S,W.2d 067, 068, 
105 Ark. 487—St Louia, eta. K. Co. 
V. Berry, 1X0 S.W. 1049, 86 Ark. 300. 


19. aST.a—Land v. WUmlnatun, etc., 
li. Co., 10 aw. 80, 104 J^^.a 48. 

sa N.C—Land v. Wihnlnffton. etc., 
B. Co,, Hupra. 

18 O.J. p 783 note 26. 

ai. N.C,—I^and V. WllmlnKton, etc., 
n. Co., mipra, 

aa« Ark,—WTooro v. Campholl, 109 S. 

W. 644, 86 Ark. 681. 

18 C.jr. p 783 note 28. 

a3» Ind.—Htalo v. Indinnn, etf., It. 
Co,. 82 K.W, 817, 183 rntl. 00. 18 
I.i.Jl,A. 602. 

Mlse.—XlUnoie C!<*nt B. Co. v, 'C«u- 
sey. 03 So. 8.16, 100 Mhis. 30, Atm. 
Om.lOlTA 1381. 

84. nilncUM Cent B. Co, v. 

OauHcy, wupriu 
18 O.J. P 78.1 note 30. 

Approaohoe iuoXuded 
“The term ‘depot* is eumclcntly 
broad to omhrace within its meaning 
a ‘pa««way' used for the convenient 
and «afo OKreen and Inarens of pae- 
Bonxere. It in not rcHtrlcted In itn 
Blirnlilcation to the ‘houHc* or etruc- 
turo used also for their convenlenrw 
in thiB reftpect'*—<SQrptui jTUrie guot« 
•d lA Bronner v, Amrine, 100 r.2d 
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088, 01)0. 181 Knn. 788—18 CJ. p 78S 
ni)t<- ;io III]. 

98. Ark.-"Ht. r<()Ulji. Mo,, H. <'u, V. 

Hliitt', 31 .S.w. r.7«. Cl Ark. 9. 

Bald aot devot." 

Nr.y..-<'r.mcU v. Htnt.*, SK8 Vt.Y.H. 

7:tC, V.17, lilt Mine. 907. 

“Piuiaonir.r flopat" ftad ".tatloa** li*M 
•}«<>a7m«nii 

liiil.' Mtnlc V, liutlnim, iitr,. It. Co.. 
32 N.K. 817, 133 llid. 89, 74, J8 
nil3. 

Mlitn. MiiiitoHiiliv Tiviiiiifrr Ity, 

V. Itiiltrnml iwnl Wnrflimiiu' Cirtn- 
wilnitliin. 274 N.W, 408, 410. 200 
Minn. 433. 

90. tnd. Ht.'ttii V. Imlliinn & t. H. 
n. Oo.. 33 K.!'!. 817, 818. 133 InU. 
69, 18 I..U.A. 1103. 

97. MIhm... .linmilrt Clint. 11. Cn. v. 
Arfhflr, 74 Sit. 133. 137. 113 M««t. 
lB8- 'XHI,i«tl« tVril. U. till, V. C«u. 
any. 63 Me*. 336, 337, 106 Minn. 33. 

98. tT.8,. OCInir V. Illlnoln Ci-nt. It. 
Oo., Mtm*., tl4 |i*. 833, 863, 63 C 
C.A. 489. 

98. Twe.—-St, XoulM Southwaatiirn 
JCty. <le. V. llutoo, Clv.App., 863 M. 

W. 86S, 669. 
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and by the railroad company ,30 the grounds neces¬ 
sary or useful and used for the purposes of the 
freight and passenger business of the road, which 
includes all the business m which the public is in¬ 
terested the right of way and land used for sta¬ 
tion purposes ,33 land for suitable station purposes 
and for tracks and yard room to be used in connec¬ 
tion therewith ,33 yard limits 34 The term is fre¬ 
quently used interchangeably with “depot.”35 

Freight house. The term “freight house” has been 
used interchangeably with “freight depot.”36 

g. Employees of Bailroad 

A ''railroad employee" is a person employed to work 
on and about a railroad; one whose employer operates 
a railroad. Terms referring to particular employees or 
employees having particular duties have also been de¬ 
fined. 

A “railroad employee” is a person employed 
to work on and about a railroad ,37 one whose em¬ 
ployer operates a railroad.33 

Back shop workers. Railroad workers whose 


§ 1 

jobs have to do wdth instrumentalities in the re¬ 
pair of railroad equipment completely withdrawn 
from service.39 

Brakeman The man whose business it is to 
manage the brake on railways.^ 3 The term has 
been distinguished from “conductor,”4i and has 
been distinguished from, and compared with, “ex¬ 
tra conductor.”43 ^n “extra brakeman” is one who 
has no regular employment, but takes the place 
of a regular employee when off duty.43 

A “rear brakeman” is a brakeman posted at or 
near the rear of the train.44 

Conductor. Generally speaking, a conductor of a 
railroad train is the manager of the train,^® or, as 
otherwise expressed, the man in charge of the 
train.^3 He is the superior in authority and grade 
in every train crew, who has charge of the train 
and its operations; and all the other members of the 
crew are under his control and subject to his or¬ 
ders. “^7 


30. W.Va.—^Hunter v. Norfolk & W. 
By Co, 128 SE. 137, 138, 99 W 
Va 188. 

Wis —^Prince v Chicag'o & N. 'W'. By. 
Co., 161 NW 765, 766, 166 Wis 
212 . 

18 C J p 783 note 32 
'^Distance from depots is not the 
controlling’ consideration in de¬ 
termining *depot grounds * *'—^Rabi- 
don v, Chicago, etc, R. Co, 73 NW 
386, 387, 115 Mich 890, 39 LiBA. 405 
—18 C.J. p 783 note 32 [c]. 

Held "depot grounds” 

Wis—Wolf V Chicago, M. & St. P. 
By Co, 199 NW. 142, 148, 184 
Wis. 193. 

31- WVa—Hunter V Norfolk & W. 
By. Co, 128 S.B. 137, 138, 99 W. 
Va. 188. 

18 iC.J. p 783 note 38. 

Area included 

(1) Depot grounds Include space 
for switching and making up of 
trains and the use of sidetracks for 
the storing of cars and the place 
where the public requires open and 
free access to the road for the pur¬ 
poses of such business—^Prince v. 
Chicago & N. W. By. Co., 161 N.W. 
765, 766, 166 Wis. 212—18 C.J. P 783 
note 33 [a]. 

(2) Term “depot grounds" means 
not only the depot proper, with plat¬ 
forms and approaches, but also all 
territory and switch tracks con¬ 
venient and reasonably necessary 
for use of public in transacting 
business with the carrier and actu¬ 
ally so used, and facilities reason¬ 
ably necessary to enable such com¬ 
pany to discharge lts< duty t6 the 
public with promptness and efO.- 


ciency and safety to its employees, 
and actually so used—St Louis 
Southwestern By. Co. v. Buice, Tex 
Civ.App, 262 SW. 568, 659. 

(3) Term “depot or station 
grounds,” includes all of right of 
way within yards and switching lim¬ 
its at depot or station—St Louis 
Southwestern By. Co. v. Buice, su¬ 
pra. 

32. Me.—Appeal of Atlantic, etc., B, 

Co, 62 A. 14X, 100 Me 430 j 

33. Me—^Appeal of Atlantic, etc., B | 
Co, suipra. 

Maas—^Norwich, etc., B Co. v. Wor¬ 
cester County, 23 NE. 721, 151 
Mass. 69* 

"Station.” synonymous 
The words “depot grounds” are 
synonymous with “station.”—^Pecos 
& N. T. By. Co V Bailroad Com¬ 
mission of Texas, Tex Civ.App., 193 
S.W. 770, 773 

34. Mich.—^Babidon v. Chicago, etc., 
B Co, 73 NW. 886, 116 Mich 
890, 39 L.B.A. 405 

Or—^Harvey v. Southern Pac. Co., 80 
P. 1061, 46 Or. 606 

35. Wis—^Fowler v. Farmers* L, & 
T. Co„ 21 Wis 77. 79 

36. N.Y,—Crouch v State, 228 N. 
TS, 786, 737, 131 Misc. 907. 

Held not ''freight houses” 

Switches, temporajT buildings, 
tool shed, coal chute, turn table, wa¬ 
fer toweir, scales and tracks leading 
thereto, held not to constitute 
“freight houses,”—Croudh V.' State, 
Supra. 

37. Ga—^Yancey v, Aetna L Ins. 
Co., 88 S.E. 979, 108 Ga 349, 351. 

'61 C.'J. p 369 note 8 . 
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38. Ga —^Yancey v. Aetna L. Ins. 
Co, supra. 

51 C.J. p 869 note 7. 

39. NY—^Baird v New York Cent 
R. Co, 86 NE2d 567, 668, 299 N. 
Y. 213. 

40. Va—Chesapeake, etc., R Co. v. 
Anderson, 25 SE 947, 948. 93 Va. 
650 

"Bailway freight brakeman” 

Minn—Cook v. Modern Brotherhood 
of America 131 N.W 334, 114 
Minn 299, 802. 

41. US.—Chicago, M, & St. P. By. 
Co. V. Ross, Minn, 6 S Ct 184, 190, 
112 US. 377, 28 L.Ed. 787. 

42. Tex-—Standard L, etc. Ins Co. 
V Koen, 33 SW, 133, 134, 11 Tex, 
Civ.App, 273. 

9 Cjr. p 318 note 67 [a], 

43. Ky.—^Louisville, etc,, R Co. v 
Mulflnger, 80 SW. 499, 26 Ky.L. 3. 

44. Neb.—^Erb v. Eggleston, 60 N. 
W. 98, 41 Neb. 860. 

45. Ky.—^Louisville, etc., R. Co v 
Renfro, 135 S.W 266, 270, 142 JCy. 
690, 33 LB A.,NS., 133. 

Distinguished from, "engineer” 

Ill.—Chicago, etc., R. Co, v. Casey, 
9 BlApp. 682, 640. 

23 O.J p 71 note 48 [b], 

46- Mo—CouneV V. St Louis, etc., 
B. Co., 100 S.W. 67, 128 
432. 

47. Tenn.—Alabama, Great Southern 
R. Co. V. Baidx^n, 8^ S.W. 487, 118 
Tenn. 409, L.B.A. 840, 8 Ann. 
I Cas. 916. 

12 CJ. P 411 note 79 £c]—23 C.J. p 
I 71 note 48 [b]. 
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“Extra coticluctor,” in railroad parlance, is the 
position in which a man is called on to act m the 
capacity of conductor, without having continuous 
employmciit as such conductor. 

Depot police. Men employed by a railroad de¬ 
pot company to direct passengers what trains to 
take and to make reports of trams coming into and 
going out of the depot or station.'^s 

Engine driver. An engineer.®® 

Engineer As used in connection with railroads, 
the person in charge of the locomotive,®^ a per¬ 
son in charge of a steam-propelled locomotive;®^ 
an engine driver;®® a motorneer or motorman.®^ 
TIis duties arc limited to running and managing 
his engine.®® 

Engineman, An engineer;®® an engine driver.®*^ 

Hooker, A term which, when used in connection 
with railroad work and dealing with the construc¬ 
tion of bridges, is equivalent to “topman.*’®® The 
term also refers to a person who engages the grap¬ 
pling hook on the cable attached to the derrick 
crane on a railroad flatcar.®® 

Hostler, One whose duty it is to care for loco¬ 
motives at the rotiiulhouse ajiid to nin them in and 
out of it;®® one who takes charge of a locomo¬ 
tive after a trip.®l lie is the employee having 
the duty to move incoming locomotive engines from 
the yard to the roundhouse, and outgoing engines 
from the roundhouse to the yard, and to see that 


they arc there properly serviced with water, sand, 
and fuel, and placed for outgoing trains,®^ Al¬ 
though his duties and work arc confined to the de¬ 
pot yard, he is as much an engineer as one operat¬ 
ing an engine from point to point on a line of rail¬ 
road 

Local superintendent. As the term is used when 
applied to an ofllccr of a railroad company, an offi¬ 
cer whose duties arc confmed or limited to a partic¬ 
ular county, city, town, place, district, or section.®^ 

Night chief dispatcher. The employee who dur¬ 
ing the night hours has general supervision of the 
movements of traffic over the division under his 
jurisdiction, and the supervision of “trick tram 
dispatchers^ who direct the movement of traffic 
over difTeront portions of the railroad trackage mak¬ 
ing up the traffic division.®® 

Placers, Men working with a derrick crane on 
a railroad flatcar who take matter hoisted and 
lay it.®® 

Rope pullers. Men working with a derrick crane 
on a railroad flatcar who man ropes attached to the 
•pulley end of the boom.®'^ 

Spacer, A railroad workman who.se duly it is 
to drive .spikes into the crosstics, by which the 
track rails are held in place.®® 

Station agent. An agent of a company openit- 
ing or owning a railroad;®® the agent locally in 
charge of a railroad station or depot. 


48. Tex—JStandnrd K, et<\, Ina Oo. 

V, Koen. 33 H.VV. 133, 31 Tex.Olv. 
App. 273, 279, 

49. 'Utah.—^Urown v. Southern I’ac. 

Co., 88 7, 31 Utah 318, 323. 

50. U.iS.-—D«ver<» v, Delaware, Xj. Ss 

W, R. C3o., O.ON.J., CO h\ 88C. 887. 

51. U.fl.—Whlt<*houM« V. Grand 

Trunk U. Oo., 29 l^.Oas. 

No.17.6C5, 2 Kaak. 180. 

88. Spokano & I. K. R. Oo. v. 

Campbell, Waah., 217 IS. 618, 621, 
133 C,C,A, 370, 

83. XT.S.—Dover 0 v. Dolaware, Id. Sa 
W. R. Co., C.C.N.J.. CO F. 88C, 887. 
64. Ill. —TLoy V. Fast St. Louis, etc., 
R. Co, 119 IU.APP. 313, 317. 

88. in.— Chicago, ole., R. Co. v. 

Casey, 9 IlhApp. 632, 040. 

23 C.J. p 71 note 48 [bl. 

63. U.S.—Whitohouse v Grand 
Trunk R. Co, C.C.Mo., 29 F.Cajs. 
No.l7,5C6, 2 ira«k. 189. 

B% US.—Whitehouao v. Grand 
Trunk R. Co, supra, 

88 . Ind.—Southern Ind. R, Co, v, 
Harrell, App., 66 NH. lOlC, 1017. 

88. Mo,—Uartgrove v, Chicago, B. 


Sa Q, R. Oo., 218 S.W.2d 667, 669, 
368 Mo, 971. 

OO. Mo.—Tanh v, St, T^ouiH-8lau 
Frane.lHco Hy. <X 76 'S.W.2d COO, 
C9l, 336 Mo. 1J48. 

30 C.J. p 471 note 17. 
ex. Ky.—Twoulsvlllo ^ N. R, Co, v. 
MeOoy, 110 S.\V.2a 433, 436, 270 
Ky, 603. 

38. Mo.—Tosh V. St. Louln-San 

FranolHeo liy. Go., 76 S.W.2d 690, 
091, 336 Mo. 1148. 

Other etaiemeat of dtitlef 
A hostler has the duty to Inspect 
the locomotive in a general way for 
leaks, loose parts, or other defects, 
have It supplied with grease, sand, 
water, etc.; shake down the ilre and 
ashes, and moke such minor repairs 
as are needed and c<tn bo done with¬ 
out sending the engine to the round¬ 
house.—Louisville & N. R. Co. V. 
McCoy, 110 S.W.2d 433, 436, 270 Ky. 
603. 

63. Ky.—Howard v. Chesapeake, 
etc., R. Co., 90 S,W. 960, 961, 28 
Ky.L. 891. 

64. Kan.—St Louis, etc., R. Co. v. 
Pe Ford, 16 F. 442, 88 Kan. 299, 
300. 


35. U.B.—CVc^wley v. TWO a ware A TT. 
li. Oorp., lUlK.T., 63 iF.Hupp. 164, 
166. 

His duties also iaclude the ascer¬ 
tainment of the number c»f ears to 
be moved over his division during 
Ills tour of duty, th<« asoertainlng 
and arranging for the «eee.M8ary 
powt'r and perHormel to aeeompUsh 
such movement iwu’ordlng to sche¬ 
dule, and the making out of certain 
reports related to the <t(t\}lx»inent and 
freight within his Jurisdiction, and 
any unusual oe,curr<m<‘e within his 
tour of duty.—Crowley v. Lelawaro 
A IX. R. Corp., supra. 

33. Mo.—Ilartgrovo v, Chicago, B. 
A Q. R. Co., 218 S.W’.2d 667, 669, 
368 Mo. 071. 

37. Mo.—Horlgrove v. Chicago, B. A 
0. R« Co., supra* 

68. Neb.—Nocita v. Omaha, cte., R, 
Co., 131 N.W. 214, 89 Neb. 209, 210. 

33. Iowa.—Welsh v. Chicago, B. A 
Q. R. Co., 6 N.W. 13, 63 Iowa 632, 
633. 

69 C.J. p 286 note 60. 

70. Mich.—Detroit v, Wabash, etc.. 
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Tailers. Men working: with a derrick crane on 
a railroad flatcar who steady the matter hoisted.*^! 

Trainman. One whose duties are performed on 
the engines and in the cars ,'^2 

Wiper. A wiper is a railroad employee whose 
duty, as the name imports, is to take care of the 
locomotive engines when housed 'between trips, to 
wipe the machinery, bank the fires, and keep the 
necessary supply of water in the boilers, so that 
the engines may be ready for immediate service 
when required.*^® He is sometimes called a ^'host- 

ler.”74 

b. Engine House, Shop, and Yard 

An ^'engine house*’ or ’’roundhouse” is a place where 
locomotive engines are kept ’’Railroad shop” is a term 
referring to shop buildings and the tracks and grounds 
set apart for shop purposes. A ’’railroad yard” is a tract 
of ground upon which are railroad tracks, used for the 
purpose of receiving and storing cars when not in use, 
or used for the purpose of switching, in the distribution 
of cars and engines to other places, and in the making 
up of trams. 

An “engine house” or “roundhouse,” in common 
parlance, is a place where locomotive engines 
are kept.'^S 

Railroad shop. A term which has been con¬ 
strued as including not only the shop buildings^® 
but also all the tracks and grounds set apart for 
shop purposcs.'^'^ 

Railroad yard. A tract of ground upon which are 
railroad tracks, used for the purpose of receiving 
and storing cars when not in use, or used for the 


purpose of switching, in the distribution of cars 
and engines to other places, and in the making up 
of trains,or for incidental purposes, as for stor¬ 
age, repairs, equipment, cleaning, furnishing of 
equipment, etc. a place for the deposit of cars 
and the making up of trains,so consisting of side¬ 
tracks upon either side of the main tracks, and 
adjacent to some principal station or depot grounds, 
where cars are placed for deposit, and where ar¬ 
riving trains are separated and departing trains 
made up,8i the place where such switching is done 
as IS essential to the proper placing of cars ei¬ 
ther for deposit or for departure 

“Gravity yard” is a term employed where a 
switch track is constructed on a downgrade for a 
certain -distance, and from thenceforth on a level, 
so that cars are switched by allowing them to run 
down by gravity, thereby saving the handling of 
cars by locomotive.83 

A “plugging yard” is a railroad yard in which 
cars are placed for “plugging.”^^ 

L Locomotive, Tender, and Related Tenxusi 

The term ’’locomotive” in its comprehensive sense 
applies to all self-propelling engines or machines used 
on railroads for the ordinary purpose of transporting 
freight or passengers. A ’’tender” Is a small car carry¬ 
ing water and fuel for the engine, to which the first 
passenger or freight car of the tram Is usually coupled. 

The term “locomotive,” in its comprehensive 
sense, applies to all self-propelling engines or ma¬ 
chines used on railroads for the ordinary purpose 
of transporting freight or passengers.^^ A “steam 


R. Co., 30 ]Sr.W. 821, 63 Mich. 712, 
714. 

59 C.J. p 835 note 51. 

71- Mo.—^Hartgrrove v. Ohicagro, B 
& Q. H. Co., 218 SW2d 557, 559, 
858 Mo. 971. 

72. Xl.e.—Coke v. Illinois Cent R 
Co., DC.Tenn., 256 F 190, 194. 

73. N.T.—^McGucken v. Western New 
York & P. R Co., 28 N.Y S. 298, 
299, 77 Hun 69, 59 N.Y St 846. 

Similarly deflned 

Iowa.—Grannis v. Chicago, etc, R. 

Go., 46 N.W. 1067, 81 Iowa 444. 

69 C.J. p 1307 note 55. 

74. Iowa—Grannis v. Chicago, etc,, 
R, Co, supra 

N.Y.—^McGucken v. Western New 
York & P. R. Co, 28 N.Y S. 298, 
299, 77 Hun 69, 59 N.Y St 846 

75. m.—^Kincaid v. People, 28 N.E, 
1060, 139 Ill. 218 

20 C.jr. p 1261 note 51. 

70. TJ.S.—Chicago, R. I. ft P R, Co. 
V, Denver ft R. G R. Co., C.C. 
Colo., 45 F. 304, 814. 


77. U S Chicago, R I. ft P. R. Co. 
V Denver & R G R. Co, supra- 

61 C J. p 370 note 20. 

78. Ark—Corpus Otirls cited in St 
Louis-San Francisco R. Co v 
State, 223 iSW2d 186, 187, 217 
Ark 714. 

NH—Smith V. Boston ft M. R. R, 
191 A. 838, 88 N.H. 430. 

51 C J. p 372 note 46. 

System of tracks 

A railroad yard is a system of 
tracks within defined limits over 
which movements of engines and 
cars not authorized by timetable or 
train order may be made, subject to 
prescribed signals and rules or spe¬ 
cial instructions—Order of Ry. Con¬ 
ductors of America v. Swan, Ill, 67 
set. 405, 408, 329 D.S. 520, 91 Ln 
E d 471. 

’’Depot yards’’ 

Utah—^Brown v. Southern Pac. H 
Co., 88 P 7, 8, 81 Utah 818. 

79- N.Y.—New York v. New York, 
eta, R. Co, 169 N.Y.S. ,12, 14. 
”Blght of way” distinguished 
NY—New York v. New York, etc, 
B. Co., 169 N.YS. 12, 14. 
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80. Fla.—Atlantic Coast Line R. Co. 
V Mallard, 44 So 366, 372, 54 Fla. 
143. 

61CJ. p 872 note 48. 

81. US.—Harley v Louisville ft N. 
R. Co, C C Tenn., 67 F, 1*44, 146. 

51 C.J. p 372 note 49. 

82. U.S—^Harley v. Louisville ft N. 
R. Co., supra 

Ind—^Baltimore, etc, R. Co. v Lit¬ 
tle, 48 N.H. 862, 149 Ind. 167. 

83. Minn—^Haesley v. Winona, etc, 
R Co, 48 N.W 1023, 46 Minn. 238. 
24 Am S.R. 220 

84. US —Granger v Davis, C.C.A. 
Ohio, 2 F.2d 695, 696, 699. 

“Plug” defined see infra subdivision 
r of this section. 

85. Ark,—Chicago, etc., R. Co. v. 
Bryant, 162 S.W. 61, 110 Ark. 444. 

“Locomotive” as Included within 
term ’'car'* see supra subdivision e 
(1) of this section. 

Reid not to be a ”loeomotlve” 

Ohio.—^Lake Shore, etc, R. Co. v. 
Benson, 97 N.H. 417, 419, 85 Ohio 
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locomotive” is a machine which derives its energy 
or power from steam proclucctl by coal or oil fire 
applied to a boiler containing a suflicicnt quan¬ 
tity of water.^<* 

Locomolivc engine, A term with a well-known 
significance;^'^ one which moves cars by its own 
forward and backward motion a vehicle moved 
by a steam engine and designed to run over the 
track of a railroad from place to place In its 
common and ordinary meaning “locomotive engine” 
is one which is operated by steam in drawing or 
propelling cars .^^0 

Dead engine or Ikfc engine. A “dead engine” is 
one without steam, with a part of its niachinery 
<hsconncctC(l, and which is drawn the same as reg¬ 
ular cars;*^l it is distinguislied from an engine 
with steam which is a *^hvc eiigine.”^*^ 

Dinkey engine. A “cHnkey oiigitie” is a locomo¬ 
tive of regular pattern, but small size.^^''* 

Locomoiive steam. Such as is used in a locomo¬ 
tive enginc.^^'^ 

Lone engine. A locomotive not hauling any cars 
except its own tenden^*^ 

Koiid engines; yard engines. Kngines which 
regularly run between difiTerenl on a rail¬ 

road lino arc known as “road engines,” in contra¬ 
distinction to “yard engines,” which perform serv¬ 
ice only in the yards.^® 

Shifting engme. One used to shift cars from one 
truck to another and to and fnmi a yard.^'^ 

Tender and pit. A “tender” is a small car car- 
'rying water and fuel for the engine, to which the 
first passenger or freight car of the train is usually 


coupled.® 8 The “pit” of a locomolivc tender 
is the part of the tender next to the engine in which 
the coal for use in the locomotive is stored.®® 

Toms relating to parts of loiomotive. The teim 
“blind fine” or its c(iui\*dcnl, “flue pocket,” as ap¬ 
plied to a locomotive, rcfeis to a short flue which 
extends into a boiler for aliout six or eight inches 
behind the flue sheet, and is closed at the inner 
end.'** 

“Grates of the engine” is a Icim wliich is under¬ 
stood not to mean any part of that particular con¬ 
trivance l)y which the steam itself is applied to 
the wheels, but as one of the comixment parts which 
go to make up and complete a machine in position 
to propel lailroad cars by steam.® 

The term “keyhole,” as applied to a locomo¬ 
tive, refers to the crosshead of the locomotive to 
which the driving rod is connected or fasKmed by a 
liolt or pm.® 

The “pony truck” of an engine consists of the 
small \\hc(*ls m front of the drivers; they are at 
the front of the engine immediately behind the pi¬ 
lot.^ 

“Spark arrester” is a tezm ref<Tring to the .vpark 
catcher of a locomotive,^ 

J, Right of Way, Roadbod, Roadway, Substme- 
tturo, and Superstructuro 

The »*rlflht of way»» ft the etrip of tmidf ordinarily 
u«ed for the building and maintaining of gradee, and 
the ties and rails thereon constituting the railroad track. 
The ^'roadbed'' Is that part of the right of way espeotal- 
ly prepared for the emplacement of ties, rails, and other 
necessary superstructures, and to which they are affixed, 
The *'roadway^^ Is the right of way. The ^^substructure" 
consists of the embankment, cuts, fills, and other things 


St. 2X8, 41 L.Xl.A.,KS., 49, Ann-Oos. 
1913A 045. 

88 C.J. p 136 notes 21 (dl 27 Lb]. 

86- Tex ,— Slate R, ConunUiHlon v. 
Texas, otc„ R. Co., CIvApp., 42 
S.W.2d 1091, 1094. 

87. Ind.—JTorvls v. IMtch, 67 N.KL 
1067, 1069, 101 Ind. 217. 

88- Mo.—Hudson V. Southwest MIh- 
souri R. Co., 169 S.W. 9, 12, 173 
Mo.App. 611, 

N.Y.—6tranahsin v. Sea View R. Oo„ 
84 N.Y. 308, 814. 

88 CJr. p 136 note 27. 

89. Mo.—^Mudd V. HiSHOurl, etc., R. 
Co., 124 aw. 69, 61, 146 Mo.App. 
3R8. 

88 ex p 136 note 29. 

^oooxnotlvs engine or train upon a 
railroad" 

Xnd.—^Indianapolis, etc., Co. v. An- 
, dls, 72 N.1U. 145, 150, 33 Xnd.App. 
, 626 » 


Mass,—l<’alIon v. Went Knd Ht R. 
Co., no K.W. 636, 171 Mivhh. 249. 

90. Mo.—lIudHon V. Houthwv«t, MIh- 
sourl H, Co., 169 aW. 9, 12, 173 
Mo.App, Oil. 

38 t'l.J. p 136 note 30. 

91. 111.—Wal^ttsh R. Co. V. Thomas, 
117 1U.APP. 110, 111. 

98. Kan.—Turner v, Atehlson, etc., 
Xi. Co., Ill 1>. 483, 89 Kan. 316. 

98f Tex.—Howard v. Waterman 

XrfUmbor, eto., Co., Clv.App., 134 8. 
W. 387, 388. 

18 aj. p 1042 note 96, 

94. KT.—Stranohan v. Sea View R. 
Co., 84 N.Y, 308, 814. 

95. INTeb.—TCielbeck v, Chicago, etc., 
K. Co, 97 N.\V. 7B<I, 70 Nob. B71. 

96. Oa.—Central of Ceorfirla R, Co. 
V. Goodison, 46 S.B. 680, 681, 118 
Ga. 833. 

97. Va,—Richmond,. eto.fc It, Co. v. 
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Normont, 4 S.W. 211, 84 Vo. 107, 10 
Am.S.R. 827. 

98. Pel.—Winkler V. rhllsilelphla, 
ete., H. Co., 63 A. 90, 20 tUd. HO. 

"Tender" lut Ineludi'd wKhln t(*rm 
"ear" see supra Huhdivlslon e of 
this Mention. 

99. Tox,—MifiHourl, ete., R, Co, v 
llamion, Olv.App,, 90 H,\V. 1122. 

1. U.S.—AtehUion, T. ^ S, F. R. 
C’o, V, rfownrd, Colo,, 49 F. 206, 
207, a CJ.aA. 239. 

26 O.J. p 744 note 47. 
a. Oa.—Rrown v. Reason, 29 S,M. 
216, 101 Ga. 768, 767, 

3. Tex.—St Louis, oto., R. Co. v. 
Vestal. 86 aw. 790, 791, 38 Tex. 
Civ,App, 664, 

4. U.S.—Bker v. Rottlbone, C.O.A. 
and, 110 F.2d 461, 462. 

5. Or,—Oregon Ilox A Mfg. Oo. v. 
Jones Lumber Co., 244 IP, 813, 117 
Or. 411, 
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necessary to make up the roadbed. The “superstruc¬ 
ture" IS the roadbed with whatever has been constructed 
upon It 

The term ''right of way” as used in provisions 
of law relating to railroads means the strip of 
land ordinarily condemned or acquired hy railroad 
companies for the building and maintaining of 
grades, and the ties and rails thereon constituting 
the railroad track ^ The tcims “right of way” and 
“roadbed” have been compared and distinguished.^ 

Roadbed, In railroad parlance “roadbed” is a 
word of plain import,^ with a well-understood mean¬ 
ing® It has been said that, strictly speaking,^® 
and in its restricted sensc,li the roadbed is the bed 
or foundation on which the superstructure of the 
railroad rests.12 In a less strict sense “roadbed” 
has ibeen defined as that part of the right of way 
especially prepared for the emplacement of ties, 
rails, and other necessary superstructures, and to 
which the ties, rails, and other necessary super¬ 
structures arc affixed the road, including the 
roadway or Tight of way, with the roadbed and its 
superstructure of ties, rails, etc, in place thereon 
and accordingly it has been said that the roadbed 
may include land for sidings and turnouts,i5 snow- 
sheds,and crossing planks,!'^ but not the rails and 
ties^i® a railroad bridge,t® a coal and ore terminal,®® 


or steamers.®^ From an engineering standpoint, the 
roadbed includes all that is necessary to support the 
superstructure.®® By statute, the roadbed of a 
railroad may include all side tracks, switches, tres¬ 
tles, bridges, and the ties, rails, fastenings, and su¬ 
perstructure of every kind ®® The term has been 
compared with, and distinguished from, “railroad,” 
as discussed supra subdivision a (1) of this section, 
‘'roadway,”®^ and “superstructure,”®® and in par¬ 
ticular circumstances the term has been held synon¬ 
ymous with “track ”®® 

Roadway The right of way 2*^ According to the 
ordinary and popular meaning of the word as ap¬ 
plied to railroad, it includes simply the continuous 
strip of land within which the railroad is construct¬ 
ed,®® whatever space of ground the conipany is 
allowed by law in which to construct its roadbed 
and lay its track ®® “Roadway” has, however, been 
held to include not only the strip of land upon 
which the main line is constructed, but all ground 
necessary for the construction of side tracks, turn¬ 
outs, connecting tracks, station houses, freight 
houses, and all other accommodations necessary to 
accomplish the objects of the incorporation of the 
railroad®® It has been held that the term may 
not include a telegraph line®i or steamers.®® 


6. tr S —Joy V City of St Louis, i 
Mo., 11 S Ct 243, 260, 138 U.S. 1, 
34 L,E<3. 843. 

Kan—^Lee v, Missouri Pac. R Co„ 5 
P.2cl 1102, 1104, 134 Kan 225— 
Smith V. Railway Co, 13C P. 263, 
90 Kan. 767. 

Mmn—^Bosoll v ruinnestad, 33 NW 
2d 40, 43, 226 Minn. 413. 

Other defladtlon 

In railroad .parlance, “rigrht of 
way” means either strip of land on 
which trapk Is laid or legral rigfht to 
use such land.—Quinn v. Pere Mar¬ 
quette Ry. Co, 230 ISrW. 376, 879, 
266 Mich. 148 

v/ Iowa,—McClure v. Great West¬ 
ern Acc. Assoc, 110 N.W 466, 
133 Iowa 224, 119 Am S.R. 698, 8 
LR.A,]Sr.S, 970, 12 Ann Cas, 41, 

64 CJ. p 848 note 76 [d]. 

8. KJ.—In re TJrtited New Jersey 
R., etc., Co., 67 A. 1076, 1076, 76 
N JLaw 886. 

9. Ark—'Standard. L. Ins, Co. v. 
Langstlon, 30 S^.W„ 427, 60 Ark. 
881. , 

la Minm—^Dunn v. Burlington, eto., 
R. COV, 27 N.W. 448, 36 Minn. 73. 

Xi> Mo.-T^tate T. Hannibal, etc, R. 
'Co.. 87 SW.' 682, «18 

19. U SI—'Sajita Clara. County v 
Southern Pac. R Co., Cal., 6 S 
Ct 1183. IKf'TT.a 884' 80 LEXt: 
118^ ' 

64 C.J. p 848 note 76.« ' * ' 


Similarly deflned 

N, J —In re New York Bay R Co, 
67 A. 1049, 1051, 76 N.J.LaW 389. 

54 CJ p 848 note 75 [a]. 

13. Mont —Great Northern R. Co 
V. Flathead County, 202 P. 198, 61 
Mont. 263. 

54 C J p 849 note 76. 

14. Mo—State v Hannibal, eto, R 
Co, 87 SW. 632, 136 Mo. 618, 637. 

15. Pa—^Philadelphia v. Philadel- 
phio, etc, R. Co, 36 A 610, 177 Pa 
292, 84 LRA. 664. 

leT" Mont—Great Northern R Co 
V. Flathead County, 202 P. 198, 61 
Mont. 203 

17- Mo —^Woosley v. Wabash R. Co , 
App, 274 fl.W 871. 

18- Mich—^Attorney General v De-, 
troit, 111 N.W. 860, 148 Mich. 71 

19. Neb—Cass County v. Chicago, 
etc, R. Co., 41 N.W. 246, 247, 26 
Neb. 348, 2. L.R.A. 188 

80. Pa—^Philadelphia v, Philadel¬ 
phia, etc., R. Co, 86 A, 610, 177 Pa. 
292, 34 L.R.A. 664. . 

2X. Cal.—iSaln Francisco v Ceht 
Pao S Co., 63 Cal. 467, 46^, 49 
Am.R. 98. 

• , I . 

82. N.H.—Osgood V. tr S' Health, 
etc, Ins. Co. 84 A 50, 76 N.H, 476, 
51 Ann Cas 19180 426., 

I 23. Tenn.—^Nashville, etc., R. Co. v. 
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Board of Equalization for Assess¬ 
ment, etc, 122 SW. 467, 474, 122 
Tenn. 1. 

24. U S —Santa Clara County v. 
Southern Pac R Co, Cal, 6 S Ct. 
1132, 1142, 118 trS 394, 30 L Ed. ' 
118. 

64 CJ. p 848 note 75 tf]. 

25. Pa—^Philadelphia v Philadel¬ 
phia, etc, R Co, 36 A 610, 177 
Pa 292, 34 L.RA 564. 

64 CJ p 848 note 76 [g]. 

26. Ala—^Mobile, etc., IL Co v. Ala¬ 
bama Midland R. Co., 6 So. 407, 
408, 87 Ala 520. 

Si C.J p 848 note 75 [h]. 

27f Cal.—San FTancisco, etc., R. 
Co V. Stato Board of Equalization, 
60 Cal. 12, 34 
64 C.J. p 849 note 1. 

28. Cal —'San Francisco, etc., R. Co 

V Stockton, 84 P. 771, 774. 149 Cal. 
83, 90. 

29. Cal.—San Ffancisco, etc., R. Co. 

V Stockton, supra. 

64 C J. pp 860-1000 note 8. 

30. N.D—Chicago, eto, R. Co. v. 

, Cass County, 76 N.W. 289., 6 N,D. 

18. , , . - 

31. Mont.—-Northern Pac iR C6, v. 
Brogan, 163 P. 320, 62 Mont 461. * ^ 

«32.‘ Cai— San ]6Tancisco v. Central 
; Pac R. Co., 63 Oal, 467, 469, 48, 
^ AmR. 98. 
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Stibst7ncitirc, The embankment, cuts, fills, and 
other things necessary to make up the roadbed.53 

Sup erst me hire. The roadbed with whatever has 
hoen constructed upon it.^^ The meaning of the 
Avord has been limited to sleepers, rails, and fas¬ 
ten in f»vS,35 in distinction from the roadlicd^s The 
mils in place, it has been said, constitute the super¬ 
structure resting upon the roadbcd.37 

k. Siding and Turnout 

A “siding'^ Is a railroad track by the side of, or 
branching from, the main track, but connected with the 
main track at one or both ends, either for switching a 
train to allow another train to pass or to convey freight 
or passengers to depots or stations adjacent to the 
main track. A ‘^turnout" Is a short line of track, hav¬ 
ing connection by means of switches with the mam track, 
which lies paraiiel to the main track, or nearly so. 

In railroad parlance or construction, a ''siding” 
is a railroad track by the side of, or branching 
from, the main track, but connected with the mam 
track at one or both ends, either for switching a 
train to allow another train to pass or to convey 
freight or passengers to <lepots or stations adjacent 
to the main trackthe turnout of a railroad.33 

A "blind siding” is a sidetrack where there is 
no telegraphic station.^® 

TuniCiii. With respect to railroads, "turnout” 
is not a technical word,"^! and the law attaches no 


particular meaning to it;^2 tut in common and 
general use the term is used to designate a short 
line of track, having connection by means of switch¬ 
es with the main trackg. short side track,*44 
a short side track designed to enable one tiain to 
pass another ;45 a short side track, upon which one 
train may he shunted to permit another to pass 
on the main track ;46 a slioit side track which 
may be occupied by one train while another is 
passing on a main track;47 a siding;48 a siding, 
having connection with the main line track, upon 
which one tram may be switched to permit another 
tram to pass on the main-line track ;49 a shunt.50 
One characteristic of a "turnout” is that it lies 
parallel to the main track, or nearly so.®^ The 
word relates to tracks in the nature of side tracks 
adjacent to, and uiiod in connection with, another 
line of track,53 and does not refer to a tiack which 
branches off entirely from the existing line and 
extends laterally to a distant objective point, and 
which can only be properly described as a lateral 
road.^3 Certain tracks in use night and day, dur¬ 
ing the busy seasons of shipment, for storing, han¬ 
dling, switching, transferring, and asst^rling the 
freight of two yards, connecting one with the oth¬ 
er, and simply a narrowing up of the two yards 
and a part thereof arc not '‘turnouts,” as under¬ 
stood by railroad mcn.54 


33* Tonn.—X-o'UtHvillo, etc., B. Co. 
V. U. a Iron Co., 101 S.W. 414, 
118 Tonn, 194. 

34. Pa,—Philadelphia v. Philadel- 
plua, etc., ll. Cak 35 A. (JIO, 177 Po. 
292, 34 L.n.A. 654. 

35. Po.—Philadelphia v. l»hiladol- 
phia, etc.* XI, Co., nupra. 

36. Mich.—Bird v. Common Council 
of City of Detroit, 111 W.W. 800, 
878. 148 Mich. 71. 

Neb.-^a«» County v. Chlcasro, etc., 
B. Co., 41 W.W. 246. 25 Nob. 348, 2 
Xi.B.A, 188. 

87. Cal.—San leranolHco, otc., 31. Co. 
V. State Board of lOaualizatlon, 60 
Cal. 12, 84. 

lia.—City of Shreveport v. Bolt Hall¬ 
way Co., 32 So. 189, 107 La. 786. 

88. Pa.—WUllamiBport v. Ponnsyl- 
vania XC. Co., 22 X>a.r>Iat, 862. 

39. Xnd.—Indiana B., etc., Co. v, 
Kokomo, 108 N.K. 771, 772, 183 
Ind. 543. 

Pa-—‘X^hlladelplxia v. Blver 33Yont B. 
Co., 19 A. 356, 133 Pa. 134. 

40. Tox.—Oolvftsion, etc., B. Co. v. 
Brown, 01V.APP, 59 S.W. 930, 932, 
reversed on other irrounde 63 8W. 
805, 95 Tex. 2. 

41* Ind.—Indiana Rya. & Light Co. 
V. City of Kokomo, 108 N.B, 771, 
772, 188 Ind. 548. 

•5 OJ. P 1121 note 62. 


43. Ind.—Indiana By«. St Light Co. 
V. City of Kokomo, Hupra. 

T>a,—Urldgowater v. Jhuivcr ValU^y 
Traction Co,, 63 A, 796, 214 Jan¬ 
ata. 

43. Jnd.—Indiana Bya. & Light Co. 
V. City of Kokomo, 108 N.W, 771, 
772, 183 Ind. 543, 

66 C.J. p 1121 note 64. 

44. Cal.—Simons Brick Co, v, City 
of luos Angelos, 187 P, J066, 1067, 
182 Cal. 230. 

*^Side track’* aynonyuioixi 

Cal.—Caraon v. Central B. Co., 36 
Cal. 326, 334, 

'"Side track'* dedned aoo Infra sub¬ 
division p of this section. 

’’Switch” synonymons 

N.y.—Mrlo B. Co. v. Steward, 70 N. 
T.S. 698, 701, 61 App.BIv. 480. 

"Switch” defined see infra subdlvl- 
aiott n of this section. 

distingtiished 

N,Y.—Krle B, Co, v. Steward, 70 
N.T.S. 698, 61 App,Dlv. 480. 488. 

"Cut-off” dcAncd see infra subdivi¬ 
sion p of this section. 

45. N.T.—TOrle B, Co. v. Steward, 70 
N.T.S, 698, 61 App.Dlv. 480, 488, 

46. N.T.—Erie R, Co. v. Steward, 
supra. 


47- ('lal.--C’araon v. Central R, Co., 
36 Cal. 336, 334, 

G6 0.x p 1122 note 68, 

48. Pa,- Philadelphia v, Blver Front 
It. Oo., 19 A, 365, 133 Pti, 134. 

55 C.X p 1122 note 69. 

49. Oat.—Simons Prick Co. v, Olty 
of Los Angelos, 187 ll> 1006, 1007, 

182 Cal. 230. 

50- Cal.—Carson v. Central B. Cc„ 
36 Cal, 326, 334. 

51. Ind.—Indiana Bya. St Light Co. 
V. City of Kokomo. 108 N,E. 771, 
772, 183 Ind. 643, 

58. U.S.—JCIty of Memphis v. St. 
Louis St S, K. B, Co., Tenn., 183 
V. 539, 639, 106 0,C,A, 76, 

Ind.—Indiana Bys, St Light Co, v, 
City of Kokomo, 108 N.K 771, 772, 

183 Ind. 643. 

53. U.S,—Olty of Memphis r. St. 
Louis St S. If, B. Co., Tonn., 183 
P. 529, 639, 100 O.O.A. 76. 

Ind.—Indiana Bya St Light Co. v. 
City of Kokomo, 108 N.E, 771, 772, 
183 Xnd. 648. 

"Branch or lateral railroad” deflned 
see supra subdivision a (2) (b) of 
this seotlon, 

54. N.T.—People v. New York Cent., 
etc., R. Co., 61 N.m 812, 813, 816, 
160 N.T. 670. 
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L Signal and Signal System 

A ''signal" is the doing of some act whereby notice 
or warning is given, such as ringing a bell, blowing a 
whistle, waving a lantern, or shooting a torpedo The 
"block system" is a system of regulating the running 
of trains by automatic signals or otherwise, in which the 
track IS divided into sections called blocks, on any one 
of which, ordinarily, only one tram at a time Is allowed. 

The common understanding of the word '‘signal” 
as used in connection with the operation of a rail¬ 
road is one which implies action; the doing of 
some act whereby notice or warning is given, such 
as ringing a bell, blowing a whistle, waving a lan¬ 
tern, or shooting a torpedo.^® 

Back-up signal. A signal meaning that the en¬ 
gineer shall back up the train ^6 

Highball signal. A term used in railroading to 
describe a signal directing the engineer on a train 
to go 'past a station without stopping,®^ 

Kick signal. A signal calling for a quick and sud¬ 
den movement of the tram.^^ 

Move slow signal. A signal calling for a slow 
and gradual movement of the train.^d 

Points. A complicated apparatus for giving or 
making signals.®® 

Semaphore. A mechanical device for display¬ 
ing signals, generally used to denote when a rail¬ 
road track is clear or otherwise.®^ 

Block system. A system of regulating the run¬ 
ning of trains on a railroad by automatic signals or 
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otherwise, in which the track is divided into sec¬ 
tions called blocks, on any one of which, ordi¬ 
narily, only one train at a time is allowed.®^ 

Interlocking signal system. A tower built on or 
near the point of crossing of two roads, m which 
are placed wires connected by levers with signals 
to insure each way on the road, at a distance suffi¬ 
cient to insure the stoppage of a tram before it 
reaches the point of crossing.®^ 

m. Station 

"Station" m a broad sense means a place at which 
both freight and passengers are received for transporta¬ 
tion or are delivered after transportation, Inclucfing the 
yard and the grounds and buildings prepared for, and 
used by, the traveling public in waiting for, taking, and 
leaving trains; in a narrower sense it means a building 
or place prepared for the reception and discharge of 
passengers and freight. 

The word “station,” as far as it applies to rail¬ 
roads and their management, has acquired no tech¬ 
nically legal meaning,®^ and it is a question of fact 
as to just what constitutes a station.®® In a broad 
sense, it means a place at which both freight and 
passengers are received for transportation or are 
delivered after transportation;®® a place where 
passengers are received upon, and discharged from, 
railroad trains,®'^ a place on a railroad at which 
a halt is made for the purpose of taking on, or 
letting down, passengers or goods;®® a place where 
railroad trains regularly come to a stand for the 
convenience of passengers, taking in freight, etc ,®9 
every regular stopping place of a railway train, 


65. Kian.—Coleman v. St. Lonis-San 
(Francisco R Co., 286 P. 264, 257, 
180 Kan. 325. 

58 C J. p 716 note 86. 

B6. Tex—Gulf, etc, R. Co v. Hill, 
70 SW. 103, 106, 29 Tex.Civ App 
12 . 

Dlstlncrnlslied Arou "Uok slernal” 
Tex,—Gulf, etc., B. Co. v. Hill, su¬ 
pra 

67. Tex.—International, etc., R Co 
V. Stephenson, 64 SW. 1086, 1087, 
22 TexCiv.App, 220. 

58. Tex,—Texas, Mexican R. Co. v. 
Higgnns, 99 S.W. 200, 201, 44 Tex. 
Civ.App. 523. 

36 C.J. p 901 note 86. 

69. Tex—^Texas, etc., R. Co, v. Hiff- 
firins, 99 SW. 200, 201, 44 Tex.Civ. 
App 523. 

60. Ala—Cosrhill V. Lioulslana, etc, 
R Co., 44 So. 683, 685, 162 A},a 164 

61. Me—^Tlllson v. Marne Cent. B. 
Co., 67 A. 407, 102 Me 463, 466. 

6S. R.I—^Buteau v. New Tork, etc., 
R. Co., 87 A. 824, 36 BL 646, 62 
Ii.RA.,N.S., 1127. 

W.Ya—Slanneiraa ▼. , Chesapeake, 


etc, R Co, 21 SB 1028, 40 WVa 
436. 62 Am SR. 896 

63. 3Sr.J —Jersey City, etc, R Co. 
V. New York, etc, R Co., 58 A. 
709, 710, 62 N.JEq 390 

33 C J. p 268 note 17 [a], [b], 

64. N.J —^Palk V New York, Sus¬ 
quehanna & Western R Co, 29 
A 167, 66 N XLaw 380. 

JSTo fixed or Invariable meaning 
Minn.—Minnesota Transfer Ry Co 
V. Railroad and Warehouse Com¬ 
mission, 274 NW 408, 410, 200 
Minn. 422 

65. Minn—^Minnesota Transfer Ry. 
Co. V. Railroad and Warehouse 
Commission, supra 

‘What is essential to constitute a 
sriven place a station, is a question 
dependini: largely upon the facts of 
each case. In our opinion, it will 
not depend upon an office and agent 
being maintained, but depends more 
upon the business done, not with one 
or two or three individuals, firms or 
companies but with the public and 
whether or not trains stop regularly 
or on signal to receive and discharge 
passengers and freight and whether 
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inducements are held out and ac¬ 
commodations afforded to the public 
to enter into reciprocal business re¬ 
lations.''—Acord V, St Louis South¬ 
western R Co., 87 SW. 637, 113 Mo 
App. 84. 

Held a "statioa,’* 

Minn—^Minnesota Transfer Ry. Co. 
V. Railroad and Warehouse Com¬ 
mission, 274 NW. 408. 410, 200 
Minn 422. 

66. Minn—^Minnesota Transfer Ry 
Co V. Railroad and Warehouse 
Commission, supra. 

69 C.J. p 834 notes 23, 24. 

Slinllar deflnltloii 

Mo.—McGuire v. St Louis, etc, R 
Co.. 87 SW. 664, 113 Mo.App. 79 

67. Ark—St Louis, etc., B. Co. v. 
Neal, 61 SW. 1060, 66 Ark. 648, 
644. 

51 C.J. p 870 note 24. 

ea. NX—Falk V. New York, etc, R 
Co, 29 A 167, 66 NJ.Law 380, 383. 
59 C.J. p 884 note 26. 

69. Okl.—Midland VaJ. R. Co. v. 
State, 119 P. 413, 414, 29 Okl. 777. 
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where it receives or leaves passenj^ers.'^^ More¬ 
over, the woid has been consliuccl to include the 
yanl,'^^ the whole track within the limits of the 
station yard,*^- or as much of the track adjacent to 
the. structure as is commonly used by trains.73 It 
may include the place, the <;iounds, an<l the hmld- 
inj;s jiropared for and used by the traveling; public 
in waiting for, takiiij*, and leaving trains ^ 
has been said that a depot building or the jiresencc 
of a station agemt is not induspensable to consti¬ 
tute a station and in fact the word includes 
a Hag vStatioii.7C 

In a narrower sense the word '^station” means a 
building or jilace prcjiarod for the reception and 
discharge of passengers and freight,The term 
is said to be synonymous with “depot,” an<I has 
been construed to 1 k‘ a synonym of “depot grontuls” 
and “passenger depot,” as discussed supra subdivi¬ 
sion f of this section. 

Blind shUiotu A station where there is no sta¬ 
tion house or ag’ent, but at which all passenger and 
freight tuiins stop when flagged.'^^ 

Flag sUition. A railroad station at which trains 
do not stop unless signaled, as by a flagJ^^ 

Station grounds. The place wlu*re passengers 
get on or olf tin* tiain, and where freight i.s loaded 
or unloaded, indinling alt grounds reasonably neces¬ 
sary or convenient to that purposc.^^ 


n. Switch 

^'Switch" has been defined as a mechanical con. 
trivance op movable opening to pass cars from one track 
to another,* In its simplest foim, two parallel lengths of 
rails Joined together by rods, pivoted at one end, and 
free to move at the other end, forming a part of the 
track at its junction with a branch or sliding. The Word 
^‘switch’' as a verb means to shift from one track to 
another. 

With U'spoct to railroads, “switch” is a word 
of inodern giowtli,^^ and has boon cU'fliiod as but 
a moclianical contrivance or movable ojioiung to 
pass the cars fiom one track to anolboia mcic 
.side track, so cfmsliiiclod as to porimt the passage 
of cars from and to tlu* main It ks a de¬ 

vice for moving a small section of track so that 
rolling stock may be run or shunted from one Hue 
of track to another;^** a movable pait of a track by 
which the direction of a train is changed from one 
set of mils to another in its simplest form, two 
]>arallel lengtb.s of rails joined together by rods, 
pivoltsl at one end, and free to move at the other 
end, forming a part of the track at its junction with 
a branch or siding,^^ 

1'he imrpose of a switch is to direct a car from 
the course which it was formerly pursuing.**'^ The 
term “switch” may, in addition to its technical 
meaning, have a meaning dependent on farts which 
indicate its character thus, in common speech the 
word is often used as a synonym for “suHng”*o 


70- ‘MiV-'ltlrUer v, J'ortlnud, It, 
<1o.. »» A, nSH, SO Me. SSt5, 40X. 
ns <1.J, p niH note 27- 
Similar aoftAltJioA 
Any pla<*.« owned or under tJie 
Irol of a railway company, and 
isrnated by it as a rogular point at 
whleh it roeelves and tlisrUarKOH 
passenK<'r« or frolK-ht.—DlKon v, 
(Jreat U. 28 App.D.tl, 

BSl, 5S4. Ann.Oas.lSX30 C.X 

p 870 note 25. 

7X. Minn.—Hall v. Chlrnffo, etc., Xt, 
Co,, 4S NAV. 2SS, 40 Minn, 430. 
Miss.—SmiUiwfck v. IlIImilH Oent. It. 
Oo., 82 So.Sd 862, 8GC, 202 MltfS. 
808. 

72. Hiss.—Bmllhwlck r. Illinois 
Cent. it. Oc., supriL 
Vt.—Morrlsetttt v. tJamidian Pac, H. 

Co., 6G A, 1102, 1105, 70 Vt. 207. 
72. Cal.—Wilkinson v. tTnlted Ttall- 
roadH of San JKVoneleoo, 282 P. 131, 
135, 106 Cal. 185. 

74. Minn.—Minnesota Transfer Ry. 
Co. V, Itallroad and Wareliouse 
Commission, 274 N.W. 408, 410, 
200 Minn, 422. 

75. Mo.—MoOuIre v. iSt* Xouls, M. 
at a M U, Co., 87 » w. 604, 6C6, 
113 Mo.App. 79. 

59 C.J* p 335 noto 31- 


70. Ark.—Panli'l v. Doyle, 204 HAV. 

210, 211, 135 Ark. 547. 

(?al,« WilkinHun v. United Uallroadn 
nC ISan iiTaneisee, 232 P. 131, 135, 
isn (NU, 1S5 

77. N'.Jr .Jae(un‘Un v, lOrle It, Co., 
Ot A, 18, 20, OS N.JA3<i. 432. 

5D O.J. p 335 note 41. 

7$. Mo.-•Uolfinnn Headlnic, ele., Oo. 
V. HI, lamlH, ete., U. Co., 04 H.W. 
507, 110 Mo.App. 405. 

70- Ark.'-^llark v, Jonesboro, etc., 
n. Co., 112 H.W*. OGt, «7 Ark. 385. 
Tjo.—M arx v, Xoulslana Western It. 

Co., 3G So. 882, 8G8, 112 Da. 1085. 
^^einiXAV ftfvtlOA’* diPtlAgAlsIied 
Ark.—Clark v, Jonesboro, etc., R. 

Co., 112 H,W. 901, 87 Ark. 385. 

80- Or.—WJlmot v. OreKon Jt. Oo., 
87 P. 528, 630, 48 Or. 404, 7 D.Xt.A, 
N.S., 203, 120 Am.8.1l. 840, 11 Ann. 
<Cas, 18. 

50 O.J, p 386 noto 63. 

trrotuiUls’* and ^*switeli lim¬ 
its” synonymous 

Ofcl.—Atchison, etc., R, Co. v. Mc¬ 
Call, 150 l>. 173, 176, 48 Ckl. 002. 
81 , i»a,—rhilodolphia v. Itlv<»r X^Vont 
li. Co., 10 A. 350, 867, 138 134, 

189. 

GO O.J. p 1199 note 4, 

sa. Xnd.—l^onnHylvanln Co. v, Mosh'- 
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er, 94 N.W. 1033, 1030, 47 Incl.App, 

5 no. 

00 <\J. n 1109 note 6. 

S3. Tex,* <Mty id* Uenmon v. Penl- 
son a. S, II. <?o., 12V H.W. 804, 806, 
103 Tex. 3it U. M. W. T, llall- 
w*i.y Uo. V. 'Uampbell, 46 H.W. 3, 4, 
St Tex. 551, 43 225. 

(ML Ind,—Uennaylvanla Co. v. Mosh¬ 
er, 04 N.R 1033, 1030, 47 Iml.App. 
550. 

00 0.x p 1100 nate 7. 

85. fnd,—TVnnsylvanla <Jo. v. MnsU- 
or, supra. 

80- Oal.* <'Hlmans Itriek <2«. v. City 
of T40« An«tdes. 187 l\ tOGG, 1007, 
182 Cal. 230. 

87- Wi*J.-Weffroy v. Kawaunee, (1. 
II. at W. Uy. <1o., 307 WAV. 283, 
284, IHS Wj«. 207. 

'KJroMsinK** diatlttfpulohed from 
'^switch" see impra sulsllvlshm d 
of this saetton, 

88. Tox.-*'Clty of IJenlfion v, Deal- 
son a a n. co., 137 aw, « 04 , 806, 
103 Tex. 344. 

89. l^a.—'PUtsburKh Itys. Co. v. 
IJorouirh of Carriek, l03 A. 100, 
108, 259 VK 333. 

GO ax p 1199 note 19. 

*^Slding'* dehn<td isie supra subdivi¬ 
sion k ot this seotioa 
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and ''turnout.” 9 An approach to a bridge must be 
regarded as a switch or side track rather than as 
a branch or lateral railway "Switch” has been 
held not to be included within "double tracks” as 
used in an ordinance.^^ A switch is not a draw¬ 
bridge^^ nor docs the word include a cut-off A 
switch is not necessarily a place where freight is 
received or discharged.®^ 

"Switches,” it has been said, is a term which may 
be employed as referring to tracks in the nature of 
side tracks, adjacent to, and used in connection 
with, another line of track,®6 but not as referring to 
a track which (branches off entirely from the exist¬ 
ing line, and extends laterally to a distant objec¬ 
tive point, and which can only be properly described 
as a lateral road;®^ nor, as understood by railway 
men, does the word include tracks used exclusively 
in connection with freight yards, and as to a por¬ 
tion thereof, for the storing of cars, the making 
up of trains, and the transfer of trains from one 
yard to the other and from one railroad to an¬ 
other.®® 

As a verb. The word "switch,” as a verb, means 
to shift from one track to another;®® to shunt 
to transfer by a switch;® to transfer from one line 
of rails to another;® to turn from one railway 
track to another.^ The word applies to cars and 
parts of trains as well as to entire trams,® 

"Switching^* is a word without 'technical mean¬ 
ing, common 'to railroad parlance,® applicable to 
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cars and parts of trains as well as to entire trains,*^ 
and may be used as synonymous with "transfer¬ 
ring.”® 

Derail switch, A device which when set will 
cause a car running loose on the sidetrack to run 
off its rails to the ground before reaching the mam 
track.® 

Drop switch, A switching of cars made in opera¬ 
tion of railroads by detaching or cutting loose cars 
from the engine and permitting them to run or roll 
of their own momentum down an incline 

Flying switch A running switch a switch 
made by attaching to the car to be switched an 
engine, giving the car a sufficient impetus, and 
then detaching the engine, running it ahead out 
of the way, and allowing the car, with the im¬ 
petus thus imparted, to run to the place desired 
a switch operated or effected in such a way, while 
a train is in motion, as to send different parts of 
the train, previously connected, along different 
lines.i® 

Private switch, A switch built for the use of an 
individual ihdustry carried on at that point, and 
not to be used for other or general railroad busi- 
ness,^^ 

^^Spllt switch/* A switch where there is one 
permanent rail, so that if the switch is open it al-‘ 
lows the car or tram to run up another track.i® - 

^'Spltf the switch/* A term used to describe the 


90. Pa—^Plttsburgrh Rys Co, v. Bor- 
ougrh of Corrick, supra. 

60 C J. p 13L99 note 14. 

‘'Turnout" defined see supra subdi¬ 
vision k of this section. 

91. Ill.—State Board of Equaliza¬ 
tion V. People, 82 N.E. 824, 334, 
229 lU. 430. 

92. Tex—City of Denison v, Deni¬ 
son & S R Co, 127 S.W. 804; 806, 
103 Tex 844. 

93. Wls.—Jeffrey v, Kewaunee, C. 
B. & W. Ry. Co., 207 NW. 283, 
284, 189 Wis. 207. 

94- NY—^Brie R. Co v. Steward, 70 
NT'S. 698, 61 AppDiv. 480. 482. 
483 

60 C.J. p 1200 note 18. 

«‘CTit.off” dlstiufirulshed 

NY.—^Erie B. Co. r. Steward, 70 

N.TS. 698, 61 App.Div. 480, 483. 

98. Tex-^ity of Denison V. Derll- 
son ^ S. R Co., 127 S.W. 804, 806, 
103 Tex. 344—m E & W. T Rail¬ 
way Co V Campbell, 46 S.W. 2, 4, 
91 Tex. B5U 48 D.R.A. 226. 

96. U.S.—City of MeihpHls v. St 
Douis & B P. R. Co*, Tenn., 183 
•P.'629, 639, 106 CC.A 76, 86. 

Ihd.—JndicCna Ryb. 'tdght Co. v. 


City of Kokomo, 108 NE 771, 772, 
183 Ind 643 

97. -C.B.—City of Memphis v. St 
Louis & S P R Co , Tenn, 183 P. 
629, 639, 106 CCA. 75 

Ind —Indiana Rys & Light Co v 
City of Kokomo, 108 NE. 771, 772, 
183 Ind 548. 

98. N.T.—^People v New York, etc, 
R. Co, 61 NE 312, 166 N.Y. 570. 

99. Ind—Pennsylvania Co v. Mosh¬ 
er, 94 NE, 1033, 1036, 1037, 47 Ind. 
App 556. 

1. Ind—^Pennsylvania Co. v. Mosh¬ 
er, supra 

2. Ind—^Pennsylvania Co. v. Mosh¬ 
er, supra 

60 CJ P 1200 note 40. 

3. Ind—^Pennsylvania Co, v Mosh¬ 
er, supra 

4. Ind—^Pennsylvania Co. v, Mosh¬ 
er, supra 

5. Ind.—^Pennsylvania Co. v. Mosh¬ 
er, supra. 

*8. Ind—^Pennsylvania Co. v. Mosh¬ 
er, supra, 

•7. Ind.—^PennsylVitnia Cor v. Mosh¬ 
er, supra. 

0. Ohlo.-H-J. B. Doppes* V9ons LtA- 


ber Co v Cincinnati, N O. & T. 

P. R Co, 110 N.E. 640, 042, 92 
Ohio St 206, 213 L.RA1016D 462. 

9. Mo—Jones v. Kansas City, etc., 
R. 'Co, 77 SW. 800, 178 Mo. 628, 
101 Am S R 434. 

10. Ala—^Birmingham, etc., R Co. 
V. Powell. 33 So. 876, 136 Ala. 232, 
240 

11. Mo—Baker v Kansas City, etc., 
R Co. 26 SW. 20, 122 Mo 633. 

12. Minn—^Magner v Truesdale, 65 
NW. 607, 63 Minn 436. 

26 C J. p 746 note 62 

^Making flying switch' and Vick-' 
Ing cars’ are terms denoting very 
nearly the same thing".—^Bradley v. 
Ohio River, etc., R Co., 86 6 E. 181, 
188, 126 NC. 736—26 OJ. p 746 note 
62 [a] 

13- Mo —^Baker v. Kansas City,, ‘etc., 
R *Co, 26 S W 20, 122 Mo. 533. 

26 C J p 746 note 68. 

14- Ohio'.—^Kanawha, et;c, ,B. Go. v.' 
Public Utilities Commission, 117 
N.E. 853, 355, 96 Ohio St 414. 

:i6. Ill.—Chlcckiro 'il^'ermlnal Transfer 
, R. Co. V. Berkowitz, 137 Ill App. 
95, 101. 

58 C.J. p 1804 dote 68. 
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§ 1 

tmintcncU'cl opening of a switch,is either by jar- 
nngi'^ or in some unknown manner,i® so that the 
forward tiiicks or wheels of a car continue on the 
main rails as intended, while the rear trucks or 
wheels arc forced or switched onto the switch 
rail IS 

0. Terminal 

“Terminal' means a station at which trains regular¬ 
ly begin and end th-elr respective runs. ‘‘Terminal facil- 
Itles'' are facilities owned by the carrier, equipped with 
the proper appliances necessary to enable the railroad to 
perform Its full duty of transportation and delivery of 
freight of all kinds. 

I'he word ''tonninar’ as pertaining to a railroad, 
means a station at which trains regulaily hcgin 
and end their respective runs;^*^ pioiierty used for 
the ■purpose of furnishing tcnninal facilities in 
the operation of a railroad the end of a run;^- 
llic end or terminus of the road;23 the fixed hc- 
ginmng or ending point of a given lun.^^ 

It has been held, however, that a ''railroad termi- 
nar is not simply the ending of a line, where there 
is a depot or yard oflioei^G such a terminal may he, 
and is, a general place for the receipt of tiasseu- 
gers and freight, and f<»r the making up and classi¬ 
fication of trains, the repairing and outfitting of 
engines or other conveyances, and is generally a 


combination of a workshop where the trains are 
prejiarcd for transportation and where the men 
start their work.2C 

Terminal facilities Facililics owned by the car¬ 
rier, equipped with the proper appliances neces¬ 
sary to enable the railroad to pcrfoim its full duty 
of transportation and delivery of freight of all 
kinds mechanical devices for the exchange, re¬ 
ceipt, and distnlnition of IrafTic.^S 
been held to include docks,20 ft eight houses, grain 
elevators, and waiehouses,^^ hut not to include 
tracks other than "make.-ui>” tracks.^i 

l^cnninal po%nt. The terminus as fixed in a city 
or town, and not the deiiot as located within such 
city or t()wn.22 

p, Track 

A “railroad track/' In the ordinary toniO, fg two 
eontinuoug llneg of rails on which railway cars run, form- 
InOp togethsr with the ties, ballast, switches, etc., the 
permanent way. A “wye“ Is a track with two legs, one 
Joining the main track from one direction and the other 
Joining the main track from another direction. 

A "railroad track,” in the ordinary sense, is two 
continuous lines of rails on which railway cars 
run,23 forming, together with the ties, ballast, 
switches, etc., the permanent wnyM The t<‘rm is 


“stoCb switdh” disti&gtiisiidd 
in.—Ohleaxo Terminal Tronsfor H. 

CIO. V. l*erkovvitJ5, Hupnu 
16. Ala.— JUrmliurham Traction Oo, 
V, Kevillo, 3'4 So, 081, 084, 130 Ala. 
nnr>. 

K.T.—f^lmono v. Ithodo Inland Oo„ CO 
A. 203. 203, 28 ILL ISG, 1«7, 0 Xw.Xt. 
740. 

Alau—Ulrminirham Traction Co, 
V. Ueviltc, 34 Hih 081, 084, 130 Ala. 
830. 

K,L—filmonn v. Ithodo Tnland 
Co., 60 A. 202, 203, 28 It.I. 180, 
187, « I..Il.A.,N..S., 740, 

19. Ala.—lUrmlnwham Traction Co. 
V. ItcvlUc. 34 »o. 081, 084, 136 Ala. 
335. 

58 C.X p 1304 note 61. 

90. WJh.—S tate V. Chicago, etc., H, 
Co., 237 K.W. 132, 134, 206 Wl«. 
262. 

a ‘^ennliiAl’' 

Wls.—State V, Chicago, etc., R. Co., 
supra. 

C2 G.J. p 729 note 02. 

Phrases employing the word “ter¬ 
minal,*' and an to which more recent 
adjudications have not been found, 
SCO 62 C.J. p 729 notes 07-4, p 731 
notes 21-34. 

91. Idaho.—Chicago, M. db St. I>. Ry. 
Co. V, Kootenai County, 102 P. 662, 
664, 88 Idaho 234. 

62 ax p 729 note 93. 


92. tr.S,—IT, S V. AtehlHon, T. As S. 
K Uy. Co., T).C.Arl 2 ., 212 'P. 1000, 
1005 

02 0,X p 720 note 04. 

93. Ter,—MlHfiourl, K. Sc T. Uy. 
<’’o, of TexaH v Stale, CIv.App., 
275 S.W*. 073, 070. 

94. ir.S.—ir. H. V. AtehiHon. T. Sc H. 

liy. Co., D.C.Arlss., 212 1000, 

1007. 

02 (U. p 720 note 00. 

96. 111.- WabaHh U. Co. v. Crd<*r of 
Uy. <1ou(luet«rH of Ami»rlea, 84 N. 
K.2d 406, 411, 402 Xll. 648. 

96. in.— Wabash It, Co. v. Order of 
Ity« 'CQndu<itors of America, supra. 

DUfereut types of work 
The general understanding of the 
meaning of “terminal" is not to be 
found in any one decision, but may 
bo derived from an examination of 
the series of eases whi<ih embrace 
di/feront typos of work earried on in 
what, for instanee, is railed a “ter¬ 
minal."—Wabash It, Co. V. Order of 
Ry. Conductors of America, supra. 

97. Idaho,—Chicago, M. Sc St. I», It. 
Co. V, Kootenai County, 192 P. 662, 
664, 33 Idaho 234. 

WlM.—Minneapolis, St P. Sc Sault 
Ste, Marie U. Co. v. Douglas Coun¬ 
ty, 160 N.W, 422, 169 Wis. 406. 4X2, 
Ann.Cas.l9ieK 1199. 

28. U.H.—U. S. V. Terminal Rail¬ 
road Assoc, of St Louis, Mo., 32 
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S.'Ct. 607, 224 tr.S. 383. 56 L.Kd. 
810. 

90. WlH,-Marie It Co. v. Douglas 
County, 350 JSr.IO. 432, 150 WIs. 408, 
413, Ann.(‘iui.l0l6K 1190. 

02 C.J. p 730 note 10. 

30- WIm. -Minneapolis, St. P. & 
Hault Hte. Marie R. (^», v, Douglas 
County. 160 N.W. 423, 160 Wis, 
408, Ann.Cas.lOlO^ 1190, 

62 C.X p 730 note 11. 

31. Idaho.—Chi(*ago, M, Sc Bt, P, Ry. 
Co. V, Kootenai County, 102 1*. 662, 
503, 33 Idaho 234. 

62 ax p 730 note 13. 

89. in.— <mioago & K, W R. Co. v. 
Chloago MecUanles Institute, 87 Ni 
16. 988, 037, 239 XIU 197. 203. 

33. Ind.—Held v. Klein, 37 N.K. 967, 
136 Ind. 484, 494. 

Kan.—lAtchison, etc., R, Co. v. Knn- 
sas City, etc.. R, Co., 70 P. 939, 
73 P. 899, 67 Kan. 660. 

Bails 

The word "traeks" as used in a 
certain contract has been hold to 
mean “rails."--Ctity of Rayonno v. 
X'ublio Service Ry. Corporation, 110 
A. 0, 08 NJ.Iwaw 266. 

34k. Kan.—Reid v, Klein, 37 N.XD. 

067, 138 Xnd. 484, 494. 

61 C.X p 871 note 34. 

act is a “gtetmtturs** within the 
meaning of statute providing that 
for injury on a highway* “caused 
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quite commonly used to denote the right of way 
of a railroad, 35 although it has been held that there 
is a vast difference between the location of a right 
of way and the location of a track on a right of 
way.36 The term as generally understood refers 
only to a track on which steam is used as the mo¬ 
tive power.37 The meaning of the word '‘track” 
or “tracks” as used in a statute or ordinance may 
depend on the issues involved and the manner in 
which the word is employed 38 

Cut-off, As applied to railroads, a shorter and 
straighter road by which the length of a course or 
passage is reduced ;39 and a railroad track lead¬ 
ing from one main track to another by means of 
which cars approaching on one track may be 
switched to another is so called ^0 

Dead track, A track having a switch to other 
tracks at one end only, with a bumper at the other 
end. 

Industrial track. A spur or side track built for a 
factory or warehouse or other industry to han¬ 
dle Its freight in carload lots 42 


§ 1 

Lateral track. The term “lateral track” has 
sometimes been used as meaning the equivalent 
of branch line or branch road.43 

Prwate track. In railroad terminology, a track 
not constructed or used for the purpose of traffic, 
public use.44 

Public track. As applied to the track of a rail¬ 
road company, a track which is open to the public 
use indiscriminately, and under the public control 
to the extent that railroad tracks generally are;45 
it includes a switch track, which, although used 
largely by one person, is open to all persons for 
shipping purposes.48 

Repair track. One upon which cars needing re¬ 
pairs are put, and upon which it is not customary 
for the shifting engine to come without notice to 
the overhaulers at work there.47 

Side track. The term is said to have a well- 
known signification,48 and to mean a connection 
with some railroad affording communication with 
the market ;49 a short track connected by switch¬ 
es at one or more points with the main track,®® 


bv a structure legrally placed on such 
road by a railroad company/' the 
latter shall be liable—New Tork, 
etc, R. Co, r. New Haven, 39 A 
697. 70 Conn. 390. 

3Sm Vt.—Bacon v Boston, etc, R, 
Co, 76 A, 128, 132, 83 Vt 421, 
Boad, course, and way 
The track of a railroad is not 
merely the rails and ties upon which 
cars are run, but it is the “road, 
course, way," and Includes all which 
enters into and composes the road, 
the course, and way—Gates v Chi- 
cagro, etc., R. Co„ 48 NW 1040, 1041, 
82 Iowa 618. 

36. Ind —Reid v. Klein, 87 N.B 
967, 188 Ind. 484, 494. 

37. Iowa.—Sears v Marshalltown 
St, R Co., 23 N.W. 160, 66 Iowa 
742. 

61 C.J. p 371 note 36. 

'CLengrth of track” 

Under a statute providing: that the 
salaries and expenses of railroad 
commissioners shall be borne by the 
several railroad companies according: 
to their means, to be apportioned 
one half in proportion to the net 
income and one half In proportion to 
"the lengih. of the main track or 
tracks on road,” the length, where 
there are two or more parallel tracks 
between two terminal points, is the 
distance between those points and 
not the number of miles of rail — 
People V. Chapin, 12 N.B, 596, 106 
NT. 265. 


38. Ga—^Rowland v. City Council 
of City of Augusta, 113 S B. 2, 
163 Ga 763. 

Gonstruotlon of partloular statutes 
and ordinances 

Idaho—^Pocatello v Ross, 6 P.2d 481, 
61 Idaho 395. 

Ky—City of Dayton v South Cov¬ 
ington & C. St Ry Co , 197 S.W 
670, 672. 177 Ky, 202, LRA1918B 
476, Ann.Cas 191811 229 

Mo—Woosley v Wabash Ry. Co, 
App, 274 SW 871, 874 

NH—Wilson V. Berlin St By, 149 
A 602, 84 NH 286 

N C.—City of Durham v Durham 
Public Service Co., 109 S.B. 40, 42, 
182 NXl. 383. 

39. N.T.—^Hrie R Co v. Steward, 
70 NTS. 698, 61 AppDiv 480, 
484. 

17 C J. p 690 note 32. 

40. Tex.—^Houston, etc, R. Co. v. 
Finn, 107. S.W 94, 96 

"Switch" distinguished from "cut¬ 
off" see supra subdivision n of this 
section 

41. U.S.—^Hoyer v. Central R Co 
of New Jersey, CC.A.N.T., 255 F, 
493, 494. 

42. U S.—Missouri, K. & T. R. Co 
of Tex. V. Texas & N. O R Co, 
CATex, 172 P2d 768, 769. 

”IndU8trial tracks” and ”team 
tracks” compared and dlstlngrulshed 

Da.—^Miller Bngrlneerlng Co. v. Dou- 
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isiana R, etc., Co„ 81 So. 314, 317, 
144 Da 786. 

61 CJ p 1761 note 26 CaJ. 

43- Pa—^Bethlehem Borough ir, De- 
high, etc., R Co, 97 A. 1074, 263 
Pa 261. 

20 CJ. p 669 note 70 [h] 

"Dateral or branch line" defined see 
supra subdivision a (2) (b) of this 
section. 

44. Minn—State v Wilmar, etc, R. 
Co, 98 N.W 112, 114, 88 Minn 448. 

50 C J. p 372 note 19. 

Held a ‘^private track” 

Ga—Douisville & N. R Co v At¬ 
lantic Co, 19 SB 2d 364, 371, 372, 
66 GaApp. 791 

45, Ga—^Douisville & N. R. Co. v. 
Atlantic Co., supra. 

60 CJ p 864 note 69. 

46- Ill.—St. Douis, etc, B Co. v. 
Commerce Commission, 141 N B 
406, 407, 309 Ill. 621 
Or—^Wolfard v. Fisher, 84 P. 850, 
87 P 630, 48 Or. 479, 7 D R A., 
NS., 991. 

47. Va—^Richmond, etc., R. Co. v 
Norment, 4 S B 211, 84 Va, 167, 10 
Am SR. 827 

54 C J. p 400 note 82. 

48. U.S —Southern Pine Fibre Co. 
V. North Augusta Dand Co., C.C. 
S C.. 50 F. 26, 27. 

49. U St—Southern Pine Fibre Co. 
V North Augusta Dand Co, supra. 

50. U.'S.—Missouri, K 4b T. R. Co. 
of Tex. V Texae & N. O. R. Co, 
C.A.Tex., 172 F.2d 768, 769. 
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a switch trackor the tracks in a yard.® 2 

Skeleton track, A term applied to a railroad 
track in such condition that the spaces between the 
tics aio not filled to the tops of the tics, about one 
half t>f the ties being cxposed.^3 

Spur track A short branch line of track,lead¬ 
ing from a lino of railway, and connected with it at 
one end only;^® a stub track a track for use in 
loading, reloading, storing, and switching the cars 
and other things morclv incidental to the regular 
train liaul;®'^ a track which ts projected and ex¬ 
tended laterally or at an angle to the mam line, 
and IS not an adjunct usual or necessary to the 
primary operation of main line tiains and cars.^*^ 
A spur track is primarily a facility for one or sev¬ 
eral sliiiipers, although ojieii to all others who may 
he practicably served hy and it differs from an 
'*cxtcnsion^'^<> in that the latter is for the conven¬ 
ience of the whole public as a part of the principal 
railroad aystem.^^ 

Team track, A siding on a railroad for loading 
and unloading cars wlnni freight comes in carload 
lots;^^ a track on which cars are placed to »l )0 
loaded or unload(‘d by wagons, and now more fre¬ 
quently by trucks,<»^ 


Track delivery. The term "track delivery’* as 
used in a statute referring to place of delivery of 
freight means tracks maintained by the raihoad 
company at an accessible place for unloading, for 
the purpose of delivering Ireight in carload lots.^’^ 

IVye A term which necessarily means a track 
with two legs, one joining the mam track from one 
diiection and the othei joiiiing the main track 
fiom another direction ;<**» it is also called a 
and it is said to be dislinguished from "single 
track, "^7 JJJ 5 ill the pbiase "to lay a single track 
or wye.”®^ 

q. Tram 

(1) Tn general 

(2) Particular kinds 

(1) Tn General 

‘‘Traln^' In an ordinary and popular aeniio moans a 
railway train, a continuous or connected lino of cars or 
carriages on n railroad; a conveyance which servos ths 
public In conveying passengers or freight, or both, and 
which runs upon fixed tracks. 

"Train,” in an ordinary and popular sense, means 
a railway train,a conneeted line,'^^^ a continuous 
or connected line,'^i of cars or carriagt‘s on a rail- 


si. Tex.—Texas Midlaiui Tt. Co, v. 
KlUmm, 87 aW. 21.1, 30 Tcx.ttlv. 
App. X72, 17H. 
fi8 O.J. p 712 note 33. 

“IJranah or lateral lino" dhUin- 
Kulahod from “wwlteh trn(*k’* 
Mut)ra Hubdlvislon a (2) (b) of this 
section. 

82. wro.—State v, Hannibal, etc., R. 
Co., 37 M,W. 633. 13B Mo, C18, C48. 

68 C,jr. p 712 note 34. 

83. Tox,—St I^ouiH, etc,, n, Co. V, 
Amos. Clv.App., 84 &,W, 1X12, 1118. 
11X4. 

84h U.S.—WClHHourl, K, Cs T, M, Co. 
of Tex. V. ToxoH A; N. O, H, Co., 
C.A.TOX,. 172 7G«. 700, 

Sspeoiolly m side traole connected 
with its main lino by a hIukIo 
ftwitch.—-Missouri, K, & T. It Co, of 
Tex. V. Toxan Sa N. O, it Co., supra. 
68 . XJ.S.—Detroit 8b M. Tty. Co. v. 
Iloyno City, a. 8b A. 11* Co., D.C. 
Mich.. 280 XT. 540, 646. 

68 C.J. p 1309 note 18. 

"S-wltoh'' and ‘‘turitout” 
ffulslied from traok*" 

CiW.—Simone Hriok Co. v, An- 
Kolee, 187 P, 1006. 1067, 182 Cal. 
230. 

66. Tr.S,—Detroit 8b M. Ry. Co. v. 
Boyne <^ily, O. 8b A, R, Co., D.C. 
Mich., m F. 640, 646. 
lU.—Cleveland, etc., it. Co. v Illi¬ 
nois Commerce CommlHsion, 146 
K.m 606. 63,0. 316 III. 461. 54 A.I-.. 
R. 46, 


57. rrs.'-De(roU, etc, Co. v. Uoytu* 
<tlty. etc., n. Co., IxaMich., 286 
F, 640, 646. 

68 Ct.,r. p 1309 nolo 16. 

5$. Cub- Hlmonn llrb*k Co. v, Don 
AnKclen, 187 P. 1066, 1007. 1«2 ('♦al. 
230. 

68 C.J. V 1309 note 16. 

“Itranch rcacW clintlnKUinhed from 
truck" «oo supra Hubdlvbdon 
a (2) (b) oC this s(M%tion. 
"Ooxmootlnpr lines*' dlstlnirulshod 
ill,—tnevciaml, etc.., It, <3o. v, IIU- 
iiols (Jommcrco OommlHHlon, 446 
K.K 606, 316 in. 461, 470, 54 A. 
Uli, 45. 

<^sw linos*’ distinarnlshed 
U.S.—^Detroit, etc., Jl. Co. v. Boyne 
<ilty, etc., R, Co., B.C.Mleh.. 280 
F. 640, 647. 

III.—Cleveland, etc., II. Co, v. lUlnoiH 
(tommerco Commission, 4-46 N.IO, 
606, 316 III. 461, 470, 64 A.1 j.U. 
46. 

89. Wis,—Mottftsha *VV*oodonwar© Co, 
V. Stats R, Commission, 166 N.W. 

435, 167 Wis, 18. 

6a U.S.—Potrolt, etd., Co. v. Boyno 
City, etc., R. Oo., D.C.Mich., 286 
F. 540, 646. 

68 0.4*. p 1309 note 15 [dj. 

61. Wls.—Menosha Woodenware Oo. 
V. State R. Commission, 166 JST.'W, 

436. 167 WiS. 19, 

63. K:y.-Chicas:o 8b m I. R, Co. v. 
Chestnut Bros., 89 S,W. 298. 299, 
28 Ky,h, 404. 


03, ir.S.- Mis.Mciurl, K. 8b T. R, Co. 
uf Tex. V, Texas A N. t). It Co„ 
V.A.Tox., 172 F.llcl 768, 769 
04. Ala.- -<Jrf‘ek-American IToduco 
i\>, V. lIllnoiH Cent. It. <* 0 ., 68 So. 
991, 996, 4 Ala.App. 377. 

"Track delivery sliipments” 

Carload nhipmenta are known as 
"track delivery nhlpmenta/* aa dls- 
tlnKnlwbtHl from <»rdlt»ary frelxht un¬ 
loaded from the cure, kttt>wn an a 
"drop nhltanent" d<‘Uvery.--Honhell 
V. UeceilverM of Ht, i,ioula A H, h\ It. 
Co.. 76 Mo. 282. 284, 200 Ala.. 366, 

88. Mleh.--Kalla v, <Irnna Uaplds, 

C. tr. A M. R. Co., 165 N.W. 648, 
649, 180 Mieh. 044. 

06. Mo.--Met I Hire v. Quincy. O. A 
K. O. It. Co., 107 M.W. 4U, 128 Mo. 
App. 077. 

67. Mich.--Kalla v. Crarul Rapids, 

C. il. A M. It. Co., 166 N.W*. 648, 
649, 480 Mich. 644. 

sa Mich.—Kalla v. tjrand Rapids, 

C. H. A M. it. Oo.. supra, 

66. K,C.—Watera v. Ori^tuilaaf-John- 
son Dumber Co., 20 M.X6. 718, 116 
NX2. 648. 

TO. U.S.—-U. S. v. crowd Trunk Ry. 
Co. of Canada, D.O,N.y., 203 K. 776, 
776. 

71. Pa.—Atlantic ReHnlnie Co. v. 

Pennsylvania R. Co., 1X3 A, 670, 
671. 270 Po. 4X5. 

03 ax p 703 note 21. 
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road. In common language, a train is a convey¬ 
ance which serves the puiblic in conveying passen¬ 
gers or freight, or both, and which runs upon fixed 
tracks.As used in certain statutes, the word 
‘‘train” may signify cars in molion.'^s 

As car or cars attached to locomotive. As usual¬ 
ly understood, a tram is composed of one or more 
engines, with one or more cars attached for the pur¬ 
pose of being moved to another place, although 
it has been said that the word denotes and connotes 
“several” cars coupled together and moved by a 
locomotive The word “tram” covers any string 
of cars hauled by an engine Likewise, a loco¬ 
motive with one or more cars attached to it, with 
or without passengers or freight, in motion upon 
a railroad from one point to another by means of 
power furnished by the locomotive, would undoubt¬ 
edly constitute a trainJ*^ However, under the con¬ 
struction put on certain statutes or railroad rules, 
the word “train” does not cover every car or string 
of cars attached to an engine.’^® 

As moving without locomotive. Although, as 
used in certain statutes, “tram” may signify cars 
in motion, and although the power is usually fur¬ 
nished by a locomotive, whether a number of cars, 
coupled together and in motion, forming one con¬ 
nected whole, do or do not constitute a train docs 
not depend on whether a locomotive engine is at¬ 
tached to them at the time.^^ Accordingly, a num¬ 
ber of cars coupled together, forming one connected 
whole and moving from one point to another upon 
a railroad, in the ordinary course of its trafiSc, 
under an impetus imparted to them by a locomo¬ 
tive which shortly before has been detached, may 


constitute a train within the meaning of a stat¬ 
ute A number of runaway cars, coupled togeth¬ 
er, has been held to constitute a tram within the 
meaning of a statute.^i 

As engine, engine and tender, or motor car. Gen¬ 
erally, a single engine is not a tram 82 Under cer¬ 
tain statutes or railroad rules, however, the word 
“tram” may include an engine, or more than one 
engine coupled, with or without cars, or a motor 
car 83 

Used as an adjective. “Train” is used as an ad¬ 
jective in certain phrases which have received ju¬ 
dicial construction,84: 

(2) Particular Kinds 

The particular character of a train Is designated by 
a word preceding the word “tram," such as “freight 
train," “passenger tram," etc, and such particular kinds 
of trams have been specifically defined. 

The word “train” is used with respect to railroad 
traffic to mean all kinds of trains, the character of 
the train being designated by a word, such as 
“freight tram,” “passenger train,” “mail train,” and 
“construction train.”85 

Accommodation train. A train running at moder¬ 
ate speed, and stopping at all or nearly all sta¬ 
tions. 8 8 

Extra or wild train; wildcat train A train 
which is not classified on the time-tables, and is re¬ 
quired to keep entirely out of the way of all regu¬ 
lar trains of whatever class 87 So a “wild train” 
has been variously defined as a tram consisting of 
a locomotive, tender, and caboose car on which no 
persons except the servants of the railroad com- 


72, Tex—Patnio v. State, 47 S.W. 

2<1 847, 120 rtex Cr. 568. 

63 C J p 764 note 42. 

Plixases employtng tbo word train, 
and as to which more recent adjudi¬ 
cations have not been found, see 68 
O.J. p 766 notes 60-62, 64, 66. 

73- Colo.—Denver, etc, E. Co. V. VI- 
tello, 121 P. 112, 21 Colo-App. 61. 
Mass—Caron v. Boston, etc, E. Co,, 
42 KB. 112, 164 Mass 623 

74. Iowa.—^Larson v, Hhnois Cent 
E Co., 68 K.W, 1076, 91 Iowa 81. 

63 OJ. p 764 note 25 

75. Iowa —^Mochel v. Iowa State 
Traveling Men's Ass'n, 218 NW 
259, 260, 208 Iowa 628, 61 AIt.E. 
1827. 

70. ITS.—Chicago, B. 4b Q R. Co. 
V. IT. S., Mo., 211 12, 18, 127 

C.CA. 438. 

Minn.—La Mere v. Railway Treuasfer 
Co, 145 K.W. 1068, 1071, 126 Minn. 
169. 

77. Ill—Southern R, Co. ▼. Cullen, 

122 nhApp. , 298, 297^ 


Mass.—Caron v. Boston, etc., R. Co., 
42 K«B, 112, 164 Mass. 623. 

78. Minn—^Lynch v. Great Korth- 
ern R Co, 128 K.W. 457, 468, 112 
Minn. 382 

79. Colo.—^Denver, etc., R. Co. v. 
Vitello, 121 P. 112, 21 Colo-App. 
61. 

Mass.—Caron v. Boston, etc, R Co, 
42 K.B. 112, 164 Mass. 623. 

SO. Mass—Carqh v. Boston, etc, R 
Co., supra 

81. Colo.—^Denver & R. G. R. Co. v. 

'\fltello, 121 P. 112, 118, 21 Colo. 
App. 61. ’ 

82. Iowa.—^Larson v. Illinois Cen¬ 
tral R Co., 68 K.W. 1076, 91 Iowa 
81. 

83f Mich.—Jones v. Pere Marguette 
R Co., 188 KW. 993, 990, 168 
Mich. 1. 

84. Partl<mlar phrafes, < . ,, 

(1) ‘rtraln crew/'-^Porgo y. 


ton, etc., R Co., 90 S.W. 118, 41 Tex 
Civ.App 81. 

(2) “Train dispatcher."—Stroltman 
V et Louis, etc, R Co, 109 S.W. 
769, 779, 211 Mo 227—Edge v. South¬ 
west, etc,, R Co., 104 SW. 90, 97, 
206 Mo 471. 

(3) “Tram dispatching.”—Virginia 
& S Ry Co. V. dowers' Adm'x, 47 
S,B3 1002, 1004, 102 Va. 867. 

(4) “Train movement ”—Chicago 
& B. R. Co V. IT. S, CCAInd, 22 
fp.2d 729—Brooklyn Eastern Diet 
Terminal v C. S, K.Y., 239 B. 287, 
289, 162 CCA, 276. 

(5) “Tram wreck”—^Mochel v. 
Iowa State Traveling Men's Ass^n, 
213 K.W. 259, 261, 208 Iowa 623, 51 
ALR. 1327. 

85. Mo.—State v, Misi^ouri Paa R 
, Co., S.W. 1178, 2%9 Mo. 166. 

86 . Ill —Grety v, Chicago, eta, R. 
Co., 69 K.B. 950, 189 Ill. 400. 

87. Minn^T^Hall‘v. Chicago, etc, R 

Co.. 49 £7.W, 289, 439, 442. 
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pany arc permitted to riclcj^S a train not runninf^ 
by schedule, but under special instructions a 
train runmnpf under telegraphic orders, but with¬ 
out any schedule or time card.^^® Similarly, a 
“wildcat train*’ is an unscheduled train;^^i- an occa¬ 
sional tram moving without prearrangement, but 
by special order without reference to any sched¬ 
ule or the regular trains, and conforming to no 
conditions save the immediate order of the owner. 

Freight train. A term having a well-defined 
meaninga tram primarily for the carnage of 
freight a train used for transporting commodi¬ 
ties or matter of any kind.^^5 

Local train In railroad parlance, a train which 
stops at all stations and does not run with great 
rapidity when in niotion.^^ 

Mixed train, A train etiuippcd and having the 
appliances and facilities suited for the carriage of 
passengers as well as freight.^^^ 

Passenger train. A term with a well defined 
meaning.®^ Ordinalily it signifies a train adver¬ 
tised to take passengers generally, people travel¬ 
ing from place to place, on the terms and in the 


manner ordinarily applicable to such passengers 
in ordinary parlance, one which carries passengers, 
their baggage, mail, and expicss only.l The term 
“regular passenger train” has sonielimes been 
used,2 and it has been held that the difTorcnce in 
the significance of “passenger tram” and “regular 
passenger train” is that the former lorni includes 
all passenger trams, regular and irregular, not 
only tiains which move every day on schedule 
time, whereas the term “regular passenger train” 
means a passenger train on the regular schedule 
list 3 While accommodation freight trains are not 
passenger trains in the ordinary sense of the term,^ 
and the carrying of passengers in a caboose at¬ 
tached to a freight train does not change the freight 
train into a passenger tram,® the term “passenger 
train” need not be applied only to a train devoted 
exclusively to the transportation of passengers.® 
A train is still a passenger train if it has all the 
facilitie.s and conveniences for pas.sengors which 
the law rcciuires, even though the carrier may 
transport at the same time and on the same train 
shipments of freight.'^ 

Revenue train. A train is a revenue train when 


B9. Minn.- -T*owors v. ete,, 

it. C3o„ 60 K.W. 007, 67 Minn. 332. 

89. Ill.—Abend v. Terro Haute * 

I. n. U. Co., Ill XU. 202, 207, 63 
Am.Il. etc. 

90. U.H.—Nc»rthcTn Par. K. (to. v. 
Poirier, Wash., C7 X^. 881, 883, 16 
aO.A. 62. 

N.T.—SlmpHon v. Central Vermont 

II. Oo„ 30 N-.Y.-S. 404. 6 ApxJ.lHv. 
014, 016. 

Traill rtumlxiar **wlia*’ Is a train 
not on thft sehoaule time of any 
train.*—Ijarfton v. Ht. Paul, <itc., K. 
Co., 46 N.W, 723, 43 Mlun. 423. 

ax- N.Y.—acidly V, X.. Se 

W. U. Oo., 84 N.M. 801, 802, 192 K. 
T. 203. 

98» K.y.—Sheehan v. New York 
Cent, etc., it, C3o., 01 N.Y. 332, 336. 
train” aynonysuoua 
N.Y.—Sheohan v. Now York Cont, 
otc, H. Co., Hupra. 

93. Ky.—Southern It, Co. v. Com¬ 
monwealth, 110 S,W, 872, 373, 129 
Ky, 87, 

94. Oa.—^Southern It, Co. v. Oun- 
ninffham, 60 S.3S. 97D, 081, 123 Oa. 
90. 

27 C.X p 905 note 66, 

Slxnlliu? deflnltloiui 

Aria.—^Ariaona JOastorn It, Co. v. 

State, 242 P. 870, 871, 29 Aria. 440. 
27 O.X p 905 note 66 Ca3, 

3Diooal freiirl^t train 

(1) A local frelarht train is one 
which stops at any sidinir along the 


line whore there Is freight to load 
and unload, Im the auantlty what it 
may, an dlfOrentlatod from one 
which taken and leaves fieight only 
at certain dollnlte stops.—Arizona 
lOastern It. Oo, v. State, 242 l\ 870, 
871, 20 Aria. 40. 

(2) The term “local freight^ 
means a train of freight cars re¬ 
ceiving and de1iv<«ring goods within 
a lin\itecl dlstiinee, and carrying a 
onl»o{»se for the accommodallon of 
tho train crew, and, Ineldentally, a 
few passengers.*’State v, Missouri 
Pan. lly, Co„ 117 RW. 1173, 1176, 210 
Mo. 160. 

Held a ”flrelght train” 

Tex.—<lalv(*Hton, H. A 8. A. Ity, (\>. 
V Tfiploy. tUv.App., 268 S.W, 401, 
402. 

96. III.—Chk’ago, etc., It. C!o, v. 

Johnson, 63 Ill,App. 478, 481* 

27 C.J. p 006 note 66. 

96. Nob,—nicks V, Union I>ac. It. 
Oo., 107 N.W, 798, 800, 7C Nob, 
406, 

97. Aria.—Arizona lOasiern It. Co. v. 
State, 242 P. 870, 871, 29 Aria. 
446. 

40 C J. p 1231 note 46. 

3Mabeed train Is not a height train 
with caboose attached” 

Kan.—Schwartz v. Missouri, etc., It. 
Co., 109 P. 767, 83 Kan. 30, 

98. Ky.—Southern H. Co. v. Com¬ 
monwealth, 110 S.W* 872« 878> 129 
Ky. 87, 88 Ky.X/. 480. 
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Two words 

With respeet to railroad traflln, in 
tho t<*rm “piwwu'nger train*' tU(» word 
*'paHHeng(*r" Is used as nn adjective 
to aunllfy the noun “train". The 
two words **xmas<mger train" combine 
to form the name of the thing to 
whleh It is ruipUed; neither word 
\ised alone wtatld dt^slgnate the ob¬ 
ject intended, l»ut together they con¬ 
st Itute the name,—State v. Missouri 
Pac. H. Oo., 117 aw. H73, 1176, 210 
Mo 156. 

90. in,-- 'Nndler v. IlUnoln Commer¬ 
cial Men's Assoc,, 188 XU.App. 459, 
461. 

1. Aria.—Arizona Wnstern U. Co. v. 

State, 242 P. 870, «7t, 29 Aria. 446. 
47 C.J. p 1374 note 69. 

9. Til.—<5hlcfLgo, ete., It. Co. v. Peo¬ 
ple, 106 XU. 667, 660. 

47 O.J. p 1374 note 50 LIO. 

3. Mo.—State v, Missouri Pac, E. 
Co., 117 RW, 1173, 219 Mo. 166. 

4 . Wls.—tlhlengo, Xt. Co. v. 

Stale It. ('ommlHsUm, 140 N.W. 
206, 200, X62 WiS. 664. 

6. Ark.—lOmsas City, etc., 7X, Co. 
V. Huff, 173 S.W. 4X9, 116 Ark. 461* 

Ky.—Southt^rn It, Co, v* Common¬ 
wealth, 110 B.W. 372, 378, 129 Ky. 
37, 83 Ky.U 430. 

8* Oa.—Power v, CalnesvUle, etc,, 
It* Co., 86 S.K. 01, 16 OiuApp. 732. 

7. Oa.—^Power v. OainesvXlldi tto., 
K. Co., supra. 

47 C.X p 1374 note 68, 
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it is moved for the purpose of transporting traffic 
for revenue.8 

Such train A term sometimes used in referring 
to a train composed of but two cars-^ 

r. Other terms 

Numerous particular words or terms relating to rail¬ 
roads have been defined, including box step, cap, car 
mover, cellar, cinder pit, creeping, crosstie, dead blocks, 
and derailer. 

In addition to the railroad terms defined supra 
subdivisions a-q of this section, other particular 
words or terms have been defined by the courts 
Phrases employing the word “railroad” or “rail¬ 
way” as to which more recent adjudications have 
not been found, see 51 CJ. p 372 note Sl-p 373 
note 85. 

Box step. On railroad passenger cars, a plat¬ 
form step; a tread in a ledge consisting of risers 
and treads; distinguished from “sill step.”i^ 

Cap. A term used in railroad trestle construc¬ 
tion, referring to a timber placed on top of each 
row of piles, on which stringers are laid, extending 
from one cross row of piles to the next^^ 

Car mover. A metal device with a wooden han¬ 
dle designed to move a railroad car by exertion 
of pressure against the wheel, manually operated 
by working the handle up and down.^^ 

Cattle gap, cattle guard, or cattle pass; farm 
crossing. The terms “cattle guard,” “cattle pass,” 
and “farm crossing^’ have significance in connec¬ 
tion with the construction of a railroad which has 
divided a farm in such a manner as to expose the 
stock of the owner to the danger of passing trains, 
to deprive him of access to some part of his pas¬ 
ture or some part of his tillage land; each of these 
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terms, separately analyzed, has a distinct and lim¬ 
ited application.^^ 

A railroad “cattle gap” or “cattle guard” may 
be defined as a contrivance to restrain cattle 
The term “cattle guard” signifies some kind of a 
device alongside a railroad crossing to keep cattle 
off the track.i® It is also defined as an appliance 
to prevent animals from escaping from inclosures 
in which they are confined over the railroad track 
and going upon land of others adjoining the right 
of way.i7 

A “cattle pass” is a narrow passageway under a 
railroad track, wide enough and high enough to 
admit the passage of a cow, horse, or ox to and 
from a pasture.^* 

A “farm crossing,” in railroad parlance, is a 
roadway over the track at grade, for the purpose 
of reaching the tillage land cut off.^^ 

Cellar. A receptacle on a truck of a railroad car 
or engine placed underneath the bearing of the 
axle for the purpose of keeping the bearing prop¬ 
erly oiled while in motion.^® 

Cinder pit. A pit in a roundhouse extending the 
full width under a railroad track over which engines 
are “spotted” for the purpose of having fire boxes 
cleaned and cinders raked out;^! an excavation 
beneath the rails, about three and a half feet deep, 
and walled up, into which the cinders are dropped, 
and from thence removed ;2 2 a depression beneath 
the track, deepest in the center and gradually de¬ 
creasing to nothing at either end, where the engine 
wiper or “cinder pit man” gets under the engine 
to clean it of clinkers and cinders.23 

Clevis pin and Clevis. A familiar device connected 
with, and constituting a part of, the automatic cou¬ 
pler of a railroad car, and used for the purpose 
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8. US.—Denver & R. G. R. Co. v 
U. S, Utah, 249 F. 822, 826, 162 
CC.A. 56 

9. Iowa—Curl v. Chicago, etc, R. 
Co, 16 N.W 69, 19 N.W. 308, 63 
Iowa 417, 426, 426. 

10- US —^Van Schalck v. McCarthy, 
CCAColo, 116 F2d 987, 990. 
“Express company*' and “railway 
company’* dedned see Carriers S 7. 
“Railroad ticket" defined see Car¬ 
riers S 603 b. 

"Central traffic control^ is a term 
applied to a system of railroad op¬ 
eration by means of which the move¬ 
ment of trains over routes and 
through blocks on a designated sec¬ 
tion of track or tracks is directed 
by signals controlled from a central 
point without requiring the use of 
train orders and without the su¬ 
periority of trains.—^Van Sohaick v. 

74 C J.S.—22 


McCarthy, CCAColo.. 116 F.2d 987, 
990 

11. Minn—^Hill v. Minneapolis, St 
Paul & S. S M By. Co, 200 N.W. 
485, 486, 160 Minn 484 
13. Minn—Johnson v. Great North¬ 
ern Ry Co., 116 N.W. 936, 104 
Minn. 444. 

“Stringer" defined see the C J S defl- 
rutlon Stringers, also 60 C J p 664 
notes 66-68 

13. HI—^Robertson v. Douxsville & 
N R. Co„ 68 NB2d 608, 827 Ill 
App. •44. 

14. Me—^True v Maine Central R. 
Co. 94 A 18^, 184, 113 Me 375. 

16. Ala.—Carrollton Short Line R. 
Co. V. Lipsey, 48 So 836, 887, 150 
Ala. 570 

61 C J. p 869 note 97. 

16. Me—^True v. Maine Central R. 
Co., 94 A. 183, 184, 118 Me. 875. 
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17. Kv—^Louisville, etc, R Co. v. 
Beauchamp, 55 SW 716, 108 Ky 
47, 52, 21 KyL 1476 

18. Mo —Owens v Carthage, etc, R 
Co, 85 S.W 987, no Mo App. 320, 
326. 

11 C J. p 34 note 29. 

19. Me—^True v. Maine Central R. 
Co, 94 A. 183, 184, 113 Me 376. 

20. Mo—Crow V Houck's Missouri, 
etc, R Co., Ill SW. 683, 212 Mo 
589, 598 

21. Wash—^Mullin v. Northern Pao. 
B. Co., 80 P 814. 38 Wash. 660. 

28. Minn.—Stauning v Great North¬ 
ern R. Co., 93 N.W. 618, 619. 88 
Minn 480 

23. Ind-^atchison, T. & S. F. Ry. 
Co V. Dickens,' 103 S.W. 760, 7 
Ind.T. 16. 
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of coniR‘Clinj]f the uncotiplinj? lever and chain, so 
that iiiieonplinj^ intiy he done wilhout the nexes- 
sity of men };^)ing hetwccii the ends of the cars 

Crccpint] A technical term applied to steam lo- 
coinolives» described as an unexpected inovenient of 
the enjj;me, forward or in revcTse, caiihed hy t(‘in- 
porary conditions alTectin^ the appautiis wlneli 
show their presence only in their untoward re¬ 
sults,36 and defined as a movement of the rev<‘rs- 
mechanism as well as the valve j^ear without 
the operatinpf lever in the Ctd) having been adjust¬ 
ed, which causes an mulesiied change m Hit* point 
at which the a<lmission of steam into the cyliudeis 
is cut olT.36 

Crossiic, A sleejier, connecting and supporting 
the patallel rails of a railroad^? 

Dead hI(H ks. Bumiiers jilaced on railway cars, to 
receive the concussion and the shock when moving 
cars come in contact with sUitionary cars.36 They 
are constructed on tlie frame of the car ahoix* the 
drawheads, which arc below, and attached to the 
trucks.39 

DoadwofuL A wooden block, part of tlu* eou])ling 
attachment, fastened to the etid of a railroad car;3« 
the fixture or part of the car which comes in con¬ 
tact with the gooseneck of the t<‘nder when coupling 
is donc.^i 

''Double <lea<lwoo<Ls" is a term applied to the buff¬ 
ers on a railroad car.33 

DcraUer, A heavy xnetal safety device placed 
near the rail and controlled hy lever to enable it to 
be pulled close against the rail, so that, when so 


placed, the inclined groove and flange on the de- 
railcr will serve to guide a car wheel onto and 
across the top of the rail, and der«iil the car.93 

Division point A place wlieie the officials of a 
division aie ])einiaiKMilly located or a phice whore 
tiains au* regnl.iily made* np and terminate Ihcii 
runs, and liaiii etews are legul.irly ch:iiiged.34 

Double cut. The o^ieration whereby au engine 
upon the lead tiaek moves hack with such force that 
the inomenluiu of uneouph'd eais, when the train 
is slackeneil, is sullicieiit to eairy such ears upon 
the switch tiack»36 

Double header, A term meaning a train drawn 
hy two engines or locomolives,36 

Drag A t<‘rm aiiplied to a nninbt‘r of freight 
ears, usually loaded, being transferred from one 
railioad yard to jinother,®^ 

Dnnvlntr, Tin* part of a single clt‘ad\vO()d which 
receives the eonenssion when railroad oars arc 
coupled.9« 

Drifling. An expressive phrase applied to 
freight cars not hilh*d to any destination, meaning 
available for any use,99 waiting to he assjgn<‘(l foi 

service.^ 9 

Dummy line, A railroad otierated with trains 
pulled by small engines called '‘dummy <‘ngines/*^t 

Diitehman, In Hu* vernaetilar of railroad em¬ 
ployees, a spliced rail is called a "<lutehman.”49 

DymNniilng, In railroad parlance, "dynamiting’^ 
a train signifies using the means provitled for emer¬ 
gency st(>ps.'^9 


94. ‘IT.S.—U. S. v. AtrhlMon, T. Ss S. 
F. lly, Co„ n.ii.daj., 220 le, 210. 
216. 

95* iT.ft—^imitlmoro ^ <), U, Co, v. 
tJ. S., D.C.Ohlo, 5 Kflupp. 1)20, 904. 

96. U.J?.—HaUimtire & O, U, <k). v, 
U. S., 3),C.C>hIo, l> r.Slupp. 929, 904. 

97. Md.—TIowHor V. Oumberlnml A 
P. K. Co., 30 A, 906. 008, 80 M<1. 
146, 46 Am.S.U. 332, 27 U11.A. 164. 

17 O.J. p 386 note 35. 

98. Va.—Norfolk, eta, n. Co. v, Cot¬ 
trell, 3 S.KI. 123, 88 Vo. 312. 

17 CJ* p 1136 note 94. 

99. Va.—NorTolk, etc,. R. Co. v. Cot- 
troll, 3 S.B. 123. 88 Va. 612. 

30. Minn.—^Fay v, Minneapolis, etc., 
a Co., 16 N.W, 241, 30 Minn. 231. 

81. Iowa.—Crannis v. Chlcaaro, eto., 
R. Co., 46 N.W. 3067, 81 Iowa 444. 

89. Ala.—'XxuiHVine, etc., R. Oo« v. 
Boland. 11 Bo. 667, 96 Ala. 626, 
.627. 18 L.R.A, 260. 

17 C.X p 1153 note 43« 


'^Single deadwood” distlnfrulsUed 
MIoh. MiehfKtin (N*nt, it. v. 

BmllUmin, 7 N.W. 791, 46 Mlt*3i. 
212 

I7\0. p 3163 note 43 IbJ. 

33. U.W.-• Itriicly V. Btmthern Ry. 

Co.. N.tl, 04 B.Ct. 232, 234, 320 U. 
B. 470. 88 239. 

N.d—Ilraay v. Houthern liy, <1o,, 23 
S,M.2d 334, 336, 823 N.O. 367. 

Xti pnrpose is to prevent troiKht 
oars on a hUIo track, whUdi for any 
rooHon mlKbt bo set In inotion. from 
rollinK down the track and onto tUo 
main lino.—Brady v. Southern liy, 
Oo., 23 S.E.2a 334, 826. 222 N.C. 367. 

34. Ark.—St. I^oulfl, etc., R. Co, v. 
State, 143 S.W. 013, 102 Ark. 206. 

38 C.J. p 1407 note 96 Le]. 

3B. Minn.—Qr'inn v. Minnesota 
lYan«for 11. Co., l02 N.W. 391, 303, 
04 Mlm. 191. 

36. Mo,—^VenclU v, Quincy, etc., R. 
Co.. 112 aw* 1080, 182 Mo.App. 
722. 

Tex,*—Qalveston, eta, R, Co* y. Jen- 
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kliiH, 69 S.W. 233, 29 Tex.CUv.App. 
440. 

37. Minn. ’La Mon* v, Railway 
TfiuiMfor Co.. l-!6 N.W. 1068, 1070, 
126 Minn. 169, Ann.CVui. 1916(1 607. 
88. Mlfh. -MlehlKon (^'tU. It. Vo. 
V. Smlthmm. 7 N.W. 'lOl, 46 MIoh. 
212 . 

30. ir.M.— Pennsylvania U, (V>. v. 
Knox. Pa., 218 ii\ 748, 761. 134 
C.C1.A. 42«. 

40. IT.B.- Pannnylvaula It Co, v. 
Knox, supra, 

III,- 'Mlnntmrl Piia R, Co, v. Tntlua- 
trial (*omrntiuiloti, 180 N.H 912> 
914, 348 Ill. 366. 

41. Term.—JKatxanbmrer v, T^awo, 
16 H.W. 6H, 812, 90 Trim. 836, 26 
Am.S.U, 881, 13 L.ltA. 186. 

19 O.J. p 836 note 22. 

49. Tvx.—(JalvaHton, iRa., It Co. v. 
WalllH, 104 «.W. 418. 410, 47 Tox. 
Olv.App, 120. 

43* Wash.—Cross v. Spokane, P. A 
S. Ry. Co„ 291 P. 336. 338, 168 
Wash. 423o A.L.lt 46t 
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Feather rails. The term is applied to the rails 
of a short detached movable railway track made to 
fit over and connect with the regular track,^^ 

Flying drill. In railroad parlance, it is accom¬ 
plished by uncoupling a car from a locomotive 
from which it has acquired its momentum and turn¬ 
ing the switch after the locomotive has passed over 
It, but before the car has reached it, thereby di¬ 
verting the car alone on to the switch track.^^ 

Frog. A device, now usually made of several 
rail sections secured to a plate or bolted together 
through distance pieces, forming a connection of 
one track with another branching from or crossing 
it;^® a section of a rail, or of several rails com¬ 
bined, at a point where two railways cross, or at 
the point of a switch from a line to a siding or to 
another line, and its function is to enable a car 
or tram to be turned from one track to another 

General offices. As applied to a railroad com¬ 
pany, the mam offices used for the purpose of op¬ 
erating a railroad 

Gooseneck. Used in connection with 'Meadwood,” 
a term which designates the fixtures or parts of the 
respective cars which come in contact when cou¬ 
pling is done,^^ 

Grab iron. A round iron, three or four feet 
long, placed immediately over the door of the cupola 
of a caboose, and used by employees to protect them 
from injury through jars of the car.^o 
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Handhold. A term sometimes used to describe 
an iron rod intended to assist railroad employees 
in riding on the footboard of the enginc^^ or to as¬ 
sist them in getting on and off a car 52 

Hcadchair. A part of a block switch, a device 
used in railroading by which the footings of the 
ends of the two stationary rails are covered 53 

Hopper bottoms. As applied to railroad gravel 
cars, bottoms which open out, so that the contents 
of the car may be emptied on the track.54 

In the hole. Where more extensive repairs 
are needed for a locomotive in a roundhouse than 
those of a minor nature not requiring more than 
twenty four hours to perform, the locomotive is 
deemed “in the hole.”55 

Janney coupler. A coupler of the Janney type 56 

Jerking. As applied to a railroad car, a term 
which means giving it a jerk with the engine and 
letting it run without the engine being attached 
to it.®*^ 

Kick. In railroad parlance, the operation of plac- 
mg a car on a siding 58 

Knuckle or Knuckles. A part of the coupling 
on a car.53 Railroad couplings, resembling two 
human hands or fists, with fingers clasped into 
each other, there being a coupling pin, which has 
to be pulled out before they will lock, are called 
“knuckles ”5® 


44. Mo —^Burke v. St Louis South- i 
western U. Co.» 97 SW. 981, 120 ! 
MoApp. 683 

45. N.J —Cranbuck v. Delaware, 

etc, R Co, 66 A 1031. 74 N.J.Law 
473. I 

46. Ky.—'Commonwealth v. Louis¬ 
ville, eta, R. Co.. 136 S.W. 869, 870, | 
143 Ky 601 

27 C J. P 907 note 25. 

Zn a hlocked frog* the point of 
space between the rails, at the point | 
where the car is switched from one 
track to another, Is ailed with wood 
or other material, so that the foot 
will not be held 

XT S —Southern Pac Co. v. Seley, I 
Utah, 14 set. 630. 162 U.S. 145. 
160, 38 LBd 391 

Ky —Commonwealth v Louisville, 
etc,. R. Co, 186 S.W. 869, 870, 143 
Ky SOL 

Beferred to as a ‘^reraller’* 

-Tex.—^Renegrar v. IFort Worth Trans¬ 
it Co, TexCiv.App.. 143 S.W.2d 
443. 446. 

47. tJ.S.—Sduthern Paa Co v. Seley. i 

Utah, X4 S.Ct 630, 162 U.S. 146. 
ISA. 88 L.B3d 891. - t 

Ky.—Commonwealth ▼. I*oulsvlHe,' 


etc, R Co, 136 SW 869, 870, 143 | 
Ky, 501. I 

Ky —^Pollard v, Kentucky, etc., R. 
Co. 97 SW. 736, 30 Ky L. 129. 

27 CJ. p 907 note 26 [a]. 

48. Minn—State v. Minneapolis, 21 
KW, 722, 32 Minn 601, 606, 507. 

49. Iowa—Granms v. Chicago, etc, 
R Co., 46 NW 1067, 81 Iowa 444. 

50. Ohio—^Lake Shore, etc, R. Co. 
V. Vogelson, 23 Ohio Ctr.Ct. 861, 
362 

28 G J p 753 note 27. 

Other definitions 

Tex—Missouri, etc, R. Co. v. Box, 
Civ,App, 93 SW. 134, 136. 

28 CJ. p 753 note 27 [a]. 

51- Ky,—^Pollard v. Kentucky, etc, 
R Co, 97 S W. 735, 80 Ky.L 129. 
58- Tex—^Missouri, etc, B po. v.J 
Box, CivApp, 93 S.W. 134, 1$6. 

53. Mich—^Kastman v. Lake iShore, 
etc., R Co., 60 N.W. 309, 101 Mich. 
697. 600. 

54. Tex—Gulf, etc, R. Co. v. Jack- 
son, 109 SW. 478, 480, 49.Tex.Clv. 
App 573. 

55 . Cal—Compton v. Southern Pac 

Co., 161 P.2d 40, 41, 70 CalJWpp.2d 
267. 1 


56. U.S.—Coup V. McConway & 
Torley Co., CC.Pa, 127 F. 361, 362. 

Construction desonbed 

“The Janney coupler had at the 
ond of, and integral with, a rigid 
drawbar, a drawhead having a bifur¬ 
cated jaw, with a vertical rotating 
hook, adapted to engage and inter¬ 
lock with a similar hook on another 
car, and so form a coupled joint ” 
“Known as 'twin-jaw' or ‘rotary 
verticol-hpok* couplers "—Coup T. 
McConway & Torley Co., supra. 

57. Ky—^Louisville, otc, R. Co v. 
Logsdon, 71 S W. 906, 114 Ky. 746, 
24 KyL. 1566. 

58. Neb—^Brb v, Eggleston, 60 N. 
W. 98, 41 Neb. 860 

35 C.J p 901 note 34. 

A oar is said to be <^oked” when 
It IS turned loose with a shove from 
the locomotive—Hurt v. Louisville, 
etc. R. Co., 76 S.W. 602. 116 ICy. 
545. 

59. Mich.—^Prebes v. Idlcl:^i8ran Cent. 
R. Co, 188 N.W. 424, 218 Mich 367 

60. Mo.—McGuire v. Qumey, etc, B. 
Coi. 107 S.^. 411, 412, 128 Mo.App. 
677. 
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§ 1 

Landing, The •platform of a railway station.®^ 

Lap position. The term refers to a certain posi¬ 
tion of the brake handle in the railway automatic 
quick action brake system. 

L%tjht or Running light An expression used with 
respect to a railroad engine when it is not drawing 
cars.t*3 

Lineup, A list of movoinents scheduled over a 
railroad track for the day 

Lost motion. As applied to a locomotive, a jar¬ 
ring or swinging motion, caused by its woin-out 
condition 

Made up, A term applied to a railroad train 
when the cars arc coupled together, and the train 
is completed, ready to stait out on a trip over the 
road.fi® 

Mail crane; mail catcher, A mail crane is an 
upright post planted close to the railroad track, 
with an arm, which, when not in use, hangs by the 
side of the post, hut when in use is extended hor¬ 
izontally toward the track, and from which a sus¬ 
pended mail sack may be taken while the train is 
in motion by means of an iron hook or "mail catch¬ 
er" attached to the door of the car, and operated 
by a mail clcrk.®'^ 

Markers, Side lights on a caboose, showing green 
in front and red bcluiid, utilized by the engineer 
and front hrakenian for the purpose of readily dis¬ 
covering the train if it parts at night.®® 

Permanent way, A railroad term meaning a fin¬ 
ished roadbed and track, including switches, cross¬ 
ings, bridges, viaducts, etc.®® 

61. Mo.—^Modann v. Minot, 78 A. 

465, 407, 107 Mo. 303. 
est. U.S.—WontlnKhourto Air Urake 
Oo. V. Now York Air Urake 
N.T, 

404. 

36 O.J. p 720 noU 37 fa]. 

63. Tox.—c3alvo«ton, etc., H, Oo. v. 

NlchoUon, OIV.APP., 67 S.W. 693, 

694. 

W.Va.—Buchanim v. Norfolk Sn W. 

By. Co., 135 6,B. 384, 386, 102 W. 

Va. 426. 

64. Mo.—New York Cent. B. Co, v. 

Chicago & JO. 1. B. Co., 231 S.W. 

2d 174, 176. 

65. Nev.—Southern Bac. Co. v, 

Johnson, Nev., 69 P, 669, 667, 16 
C.C.A. 317 

66. Nob.—^Unlon Stock Yards Co. v. 

Conozer, 69 N.W. 960, 41 Nob. 617, 

630. 

67. in.— Chicago, oto„ B. Co. v 
Qrogory, 68 111. 272. 


Pickup, The moverrent by which cars are added 
to a tram cn route for delivery at anolher station.70 

Pilot, A term in railway usage, applied to a per¬ 
son assigned to a train when the engiueman or con¬ 
ductor, or both, are not fully aciiu.iiiited with the 
physical cliaiaclei islics, or rimuing rules of the 
road or portions of the road, over which the train is 
to be moved also, the cowcatcher of an eiigine.'^2 

Pinching, An operation wheieby the end of a 
ciowbar is placed on the iron rail under the wheel 
of the car and it is prized along uiilil the car has 
ac([nired sufficient momentum to take it down a 
slight giade.*^® 

Plat form end sill. On passenger cars, the trans¬ 
verse end piece of the platfoim frame; also called 
the "end timber" and "bulTer beam" on passenger 
equipment cars,*^* 

Platform step, A part of the stairs at each end 
of a pas.sengcr coach or caboose car which alTords 
the means of ingress or egress,'^® It is sometimes 
known as a "l>ox slcp."^® 

Plug, In railroad terminology, to remove enough 
of the contents of a freight car to reveal the char¬ 
acter of the rcmaiiuler.'^^ 

Poling. An operation accomplished hy adjusting 
a heavy piece of timber, called a "pole," with one 
end on and against the front of th<^ engine and the 
other against the car to be moved, tlnm starting the 
engine forward, thereby pu.shing the car by the 
pole to a point that will allow it to be pas.sed by 
the engine.'^® 

Pushing. Tn railroad jiarlance, that method of lo¬ 
comotion where the engine follows the carJ® 

75. Minn.—THU v. MlnneapoHw, etc,, 
U, (k>., HU pro. 

•mm step’’ distlngiULghdA 

Minn.—Hill V. MlnnuapoU«, etc,, B. 
C!o., Hupra. 

76. Minn. -TIIU V. MlnneapoHs, etc., 
It. Co,, Mupra. 

77. U.H.—<trftnK<*r v. Davis, C.C.A. 
Ohio, 2 P.3(t 696. 699. 

40 C.J. p 1036 mU\ 29. 

78- Ky.—Howard v, Chtmapoake, 
ote., It, Oo., 90 S,W. 960, 28 Ky.L, 
891. 

a^poi* 

Poling is rp«orti*d to for moving 
a oar which Ih on a ai/forout track 
from that oocuploa by the engine, 
but is eo in the way of the move- 
mentA of the engine an to prevent 
its poHMing fluoh car.—^Howard v, 
Ohoeapooke, etc., B. Co,, Mupra. 

79. Minn.—Mark v. St. Paul, etc., 
B. Co„ 20 N.W, 131, 82 Minn. 208. 


119 P. 874, 876. 66 0,C.A. 


Tox.—International, ot«., B. tie. v, 
HUudumiion, 64 S.W, 1086. 22 Tox. 
(Uv.App. 220. 

66 . T<*x.—Texan, etc., B. <1o. v, 
Stewart, 71 H.W, 380, 831, 30 Tox. 
Clv,App- 408, 

69. Oontury 1). 

48 C.J. P 922 noto 89. 

70. Or.—TTnion l*ac. B, Co, v, An- 
dorwon, 120 r.2dl 678, 686, 167 Or, 
687, 

71# S.<3.—WIlAon V. Southern It. Co,, 
63 S.KI, 968, 73 S.C. 48t, 409, 

72# Century D, 

73# Va.—Street v, Norfolk, etc., B. 

Co., 46 B.W. 284, 101 Va. 746, 
Simlliwf deflnltlott 

Mo.—Panebinder v. Mlasourl Bac. B. 
Co., 104 S.W. 1164, 126 MoApp. 
663, 667, 

48 CJ. p 1204 note 13# 

74. Minn.—IIIU V, MinneapoHe, etc., 
B. Co., 200 N.W, 486, 486, 160 
Minn. 484. 
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Rail chair. A device used where the ends of f Railroad meighi. The combined weight of mer- 


rails come together; it is intended to hold the sepa¬ 
rate rails firmly together and in alignment and 
to give them as far as possible the effect of being 
one continuous rail 

Railroad division. A unit of management estab¬ 
lished for convenience in operation.^i It is not 
necessarily coincident with a seniority division, be¬ 
cause It IS sometimes necessary for trains and their 
crews to travel over more than one division in or¬ 
der to complete a run.82 

Rad/roading. The management of, or work on, 
a railroad or railroads; the business of construct¬ 
ing or operating railroads the construction of, 
or work on, a railroad.^^ 

Rmlroad line. An operating unit under one man¬ 
agement over a designated way or right of way;86 
a regular line of vehicles for public use operated be¬ 
tween distant points, or between different cities ,26 
a line made up of one or more mam tracks, with 
necessary side tracks, switches, signal blocks, and 
such other appurtenances as may be necessary to 
the o'peration of the railroad 27 

Railroad mortgage. A mortgage, or trust deed, 
of railway property, securing a large number of 
widely distributed bonds. 2 8 

Railroad property. The property which is essen¬ 
tial to a railroad company to enable it to discharge 
Its functions and duties as a common carrier by 
rail.22 

Railroad purposes. Purposes incident to the prop¬ 
er construction, maintenance, and management of 
the railroad, or to its use by the corporation as a 
earner of goods and passengers.®® 


chandise and car from which there is subtracted 
the weight of the car.®i 

Rolling stock. A definite and precise term, as to 
the scope of which there can be no misunderstand- 
ing,®2 embracing the movable property belonging 
to a railroad 92 The term implies the reverse of 
annexation and a permanent fixture 9^ 

Running connections. A railroad term said to 
include only such arrangements as to the time of 
arrival and departure of trains, and as to stations, 
platforms, and other facilities, as will enable com¬ 
panies desiring to connect to do so without detri¬ 
ment or serious inconvenience.®® 

Safety gates. Physical hindrances in the way of 
those seeking to cross railroad tracks.®® 

Shop card. According to railroad custom, a card 
placed upon crippled cars to denote that they have 
been injured and are to be taken to the shops for 
repair, to give notice to all concerned of the condi¬ 
tion and destination of crippled cars.®^ 

Shoving the Y. The expression used with respect 
to making up a train, meaning that an engine would 
be attached to the cars standing on the Y, so as 
to move and connect them with the tram to be 
made up.®2 

Shunt. As a noun, a turn-off to a side or short 
rail so that the pnncipal rail may be left free.®® 
As a verb, to “kick;’'l to set in motion by an im¬ 
pact from an engine and then detach so as to be al¬ 
lowed to travel forward.® 

Sill and Sill step. The sill of a car is one of 
the main longitudinal timbers which are connected 


80. tr S.—^Railroad Supply Co. v. 
Hart Steel Co., Ill, 222 F. 261, 269, 
138 CCA. 23. 

81. Hy—'Day v. Doulsvllle Be. H. H. 
Co., 176 S.W,2d 347, 348, 296 Ky. 
679 

82. —^Day v. Louisville & 2T. R. 
Co., supra. 

83. TTS.—Sullivan v. Atlantic Coast 
Line R. Co., DC Fla., 244 F, 606, 
608 

Fla—Gulf, etc,, R. Co v. Bang, 74 
So. 476, 476, 73 Fla. 325. 

84. U.S—Sullivan v. Atlantic Coast 
Line R, Co., D.C.Fla, 244 IF. 606, 
608 

Fla—Gulf, etc, R Co v. King, 74 
So 476, 477, 78 Fla 826. 

85. Ky —^Regenhardt Const. Co. v. 
Southern Ry. In Kentucky, 181 S. 
■W.2d 441, 444, 297 Ky. 840. 

86 . Ky.—Commonwealth v. Walton, 
104 SW. 328, 31 Ky.L. 916. 

.51 C.J. p 870 note 12. 


87. La—^Morgan’s Louisiana, etc, 
R., etc, Co V Aucoin, 73 So. 860, 
861, 140 La 768. 

61 C.J p 370 note 13 

88 . Was —Chicago, etc., R. Co. v. 
State, 108 N.W 657, 128 Wis. 553, 
647. 

61 C.J. p 870 note 14. 

89. US—Northern Pac, R. Co. v. 
Walker, CC.N.D. 47 F. 681, 685 

61 C.J. P 370 note 16. 

90. N J.—Delaware, etc., R Co. v. 
Newark, 87 A 629, 60 N.J.Law 60. 

61 C J. P 870 note 18. 

91. N.J.—^Bozza v. Leonardis, 181 A 
87, 83, 8 N.JMisc 1186. 

98. Cal—San Francisco, etc, R. Co. 
V. Stockton, 84 P. 771, 774, 149 Cal. 
83. 

93 . Mont —Great Northern R Co v. 
Flathead County, 202 P. 198, 200. 
61 Mont 263. 

54 C.J p 1102 note 64. 
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94. NT —^Beardsley v. Ontario 
Bank, 31 Barb. 619, 635. 

95. U.S—Oregon Short Line & U. 
N. R, Co v. Northern Pac. R. Co, 
CC.Or., 61 F. 466, 476, 478. 

98. N JT—West Jersey, etc., R. Co. 
V. Bridgeton, 44 A. 848, 64 N,J.Law 
189, 190. 

97. Del.—Shuster v. Philadelphia, 
etc., R. Co., 62 A. 689, 690, 22 Del. 
4, 8. 

98. Mo—^MoQulre v. Quincy, etc., R. 
Co, 107 SW, 411, 128 MoApp. 677, 
681. 

99. Cal—Carson v. Central R. Cto., 
86 Cal. 826. 384. 

1 . Mo—^Lang v. Missouri Pao. R. 
Co., 91 S.W. 1012, 116 MoApp 489, 
495. 

8 . Mo.—^Lang V. Missouri Pac. R. 
Co, supra. 
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IrnnsvcTscly by the end sills, bolsters, and cross- 
tics ^ 

A '\sill stop” IS a U-sba'i>o(l iron attncliod to the 
sill of a car as a stop for tiainnioii a strij) of non 
in the nature of a stirrup/* 

Snapshot In raihorid pnTlann‘, it is a condittou 
of the air biakos winch causes the bralct'S to j;o into 
emergency, when they an* pul on for an ordinal y 
stop;® also called an ‘hindcsired emergency ”7 ft 
is said to be caused by a defective ait biake/ 

Spot, spotiing a car. In lailioad parlance, the 
practice of hauling cars to points along the spur 
convenient to shipper or consignee is known as 
"spotting.”® 

"Spotting a cai” means placing a car cither to he 
loaded or iinlofuled.t® 

Spoilt hook, A railu)ad .appliance used in draw¬ 
ing the arm from the slaiulpipe over to the manhole 
in the tank when an engine is taking watcr/^ 

Slakuicj cars, A railroad operation whereby a 
stake attached to an engine or tender, on on<^ track, 
extending diagonally across to a car on another, 
is used to shove the car along hy the moving en- 
gine.’i^^ 

Sun kink. A creeping together of the rails of a 
railroad track. 

Tie up, A railroad phrase meaning to cease to 
work,^^ 


Turn-over The niimher of cars in a given 
youe 

iValk, To move, used m <l<‘scnhing the move¬ 
ment of an engine, without any action hy the op- 
eialives, after it has been In ought to a stop,*® 

§ 2. Nature and Status of Railroad 

Tho purpose of a railroad i*! the transportation of 
p«iraons and properly for tho general public. It Is the 
private and exclusive property of the company by which 
it IS owned. 

The purpose of a railroa<l is the transportation of 
persons and pioperty for the geneial public/^ and 
as to .such pin pose railroads havt‘ m som<‘ cases been 
tenmsl "public roads” or "highways,” whether they 
have bemi constiucled by the goveimnent it.self or 
by the agency of corporations or individuals un¬ 
der legislative authority, as di.scussed in Highways 
§ 1. A railroad is, hr)w<*ver, the 'private and ex¬ 
clusive property of the company hy which it is 
ownc‘d,t*t and it is not a thoroughfare which in.ay 
be used by peilestrians^® or on which the public may 
use its own vehicles, cars, or motive iiower as on 
a turnpike or canal,-® although this seems to have 
been the early conception of the character of rail¬ 
roads.^ 1 

§ 3. Nature and Status of Railroad Company 

A railroad company It a public utility, ortatod for 
the purpofco of exerolNlnp the functlont and performing 
the duties of a oorumon carrier; and, considered at a 


3. Minn.—nui v, Mlnni*«pollH, 5U, 
P. Ai H. M. M. ny, 200 N.W. 
4H5, 4«0, 100 Minn. 4H4. 

aide alllt, Intermediate alllt, and 
eeatet «1 Ub 

flUlM arn diviUful into tillM, 

Intermedlale hiIIm, and c<*ntf»r hUIh. 
Tho end sill Is tho trarinverse tnum- 
ber of tho und«ir frame of a car 
framed across the ends of all (he 
longitudinal sIUb, In p««sc*nw<*r cars 
the end sill comos directly umlor the 
end dour; the platform with lU 
various parts usually beinff a sepa¬ 
rate oonsiruotlon. Tho platfcirm end 
sill is tlio transverse ond piece of 
the platform frame, and is also 
nailed the ‘'end timber'* attd buffer 
beam on passeniror equipment cars. 
—Hill v. MCinncapolU, St X'. ds S. S. 
M. ny. Co., supra. 

4. Minn. —Xrm V. Mlnnoapolis, etc., 
B. Co., supra, 

0. Minn.—Hill r. Minneapolis, etc., 
B. Co, supra. 

6« S.C.—Scott V. Atlantic Coast 
Line B. Co., 96 S.H. 306, 109 S.C. 
471. 

7« S.C.—Scott V. Atlantic Coast 
Line B. Co., supra. 


a. S.C.—Sc<»tt V. Atlantic Coast 
TJno B, <lo., sui>rtu 
9. N.\r.--Nrcw V<»rl< rent. Ar II. It. 
It. <*!«. V. (Icncrnl Klcctrlc. <?a, 114 
N.M. 116. 117, 219 N.y. 327, 1 A.!.. 
It. 1417. 

10.. Arlc.—Mlnsourl J>ac. B. (Jo. v. 
Skir)pcr. 398 «.\V. 849, 064, 174 
Ark. J()K3. 

IX. Minn.- Jackmm v. Ohlcni.ro Groat 
WoHloru Uy, Oo., 206 N.W. 080, 
ICO Minn. 68. 

12. Mich — ^K(*lly V, Mich. Cent. B. 
Co., 31 KW. 004, 000* 66 Mich. ISO, 
$ Am.S,U* 876. , 

X3. Tex.—Hudson v. Ft Worth 4b 
D. C. li, Co., CIV.APP., 130 S.W. 
017, 018. 

fclnfcs « • • are^ oimsed hy 

an expansion, due to heat, of the 
iron or steel rails forming the track 
of a railroad.*'—^Hudson v. Ft. Worth 
& D. C. Xt. Co., supra. 

14. TJ.®.—XT. S. V. Cassidy, D.aCai., 
67 F, 608. 728. 

62 C.J. p 964 note 84. 

15- Mo.—^Benson v, Missouri Pan. 
It. Co., 09 S.W.2d 650, 067, 068, 334 
Mo. 851. 


10. Ark. Ht. BouK 1, M. Sr fl. By. 
Co. V. d^'Ishcr, 97 -H.W. 279, 80 Ark. 
1170, 3; 8. 

17. N.r.- «un PrintIrur, <d.c., Ansoc. 

V. Kew York. 46 N.IO 499, 162 K. 
Y. 367, 37 I,.B.A. VK8. 

Idaho.- ‘Corpus Juris quoted la ore* 
IKfon HIu>rt Idnc B. cjo. v, Pfest, 37 
X\3d 877, 881, 63 Idaho 669. 

18. Idaho.—Corpus Juris quoted la 
OreK<»n Hhort liine B. (V*, v. Pfosl, 
37 l*.2d 877. HKl. 63 Idnhe 660. 

W.Va.—-PlttsliurK* otc., U. <^», v. Itcn- 
wood Iron W<irks. H H.M. 463, 81 

W. Va. 710. 2 I.Jt.A. 680. 

51 C,J. p 410 note 00. 

19. Tenn.—Hashvflit}, etc., U, Co. v. 
TjftvcJoy, 198 S*W. 01, 188 Term. 
403. 

61 C.J. p 4X0 noto 08. 

80- XU.—Toledo, etc., n. Co. v. 
Ponce, 08 HU 634. 

K.V.—Beckman v, flamte^sfa, etc., P. 
Co., 3 X’alffc 46, 23 Am.X). 079. 

81- XJ.S.—'I^ake Superior, etc., B. Co, 
V. U. S., CtCU, 98 tJ.a 443, 28 U 
m, 006. 

61 C,J. p 410 note X* 


342 



74 C.J.S. 


EAILB0AD8 


§§ 3-4 


corporation, it is in a class by Itself, being neither a 
strictly private nor a strictly public corporation, but 
possessing some of the characteristics of both 

A railroad company is a public utility, ^2 created 
for the purpose of exercising the functions and per¬ 
forming the duties of a common earner ;23 and 
its usual and customary business is the receipt of 
freight and passengers at various points on its 
road for transportation to, and delivery at, other 
points thereon, the issuance of bills of lading, the 
sale of tickets, and the keeping of books and ac¬ 
counts relative to such business transactions 24 

Considered as corporation^ a railroad company 
has been said to be in a class by itself,26 as being 
neither a strictly private nor a strictly public cor¬ 
poration,2® but possessing some of the characteris¬ 
tics of both.27 While it is, technically speaking, a 
private corporation, as distinguished from munici¬ 
pal or other strictly public corporations,2^ it is es¬ 
sentially different from strictly private corpora- 
tions,29 and, owing to the character of its func¬ 
tions, the powers with which it is invested, and 


the duties which it owes to the public, it is frequent¬ 
ly termed a “quasi-pubhc corporation^o or agen- 
cy.”3i 

§ 4. Right to Engage in Railroad Business 

The state itself may construct and operate a rail¬ 
road unless prohibited by the constitution, or it may 
authorize others so to do; but the right to engage m 
the business of maintaining and operating a railroad for 
the public generally is a franchise which can be exer¬ 
cised only by legislative authority A franchise to con¬ 
struct and operate a railroad, when granted^ is prop¬ 
erty, and cannot be revoked or taken away unless power 
to do so IS reserved, except m the proper exercise of the 
police power or the power of eminent domain. 

Because of the public nature of a railroad, the 
state itself may construct and operate it,32 unless 
prohibited by the constitution,33 or it may authorize 
others so to do.34 Qn the other hand, the right to 
engage in the business of maintaining and operat¬ 
ing a railroad for the public generally is a fran- 
chise36 which can be exercised only by legisla¬ 
tive authority,36 and, unless it has been given, even 
the owner of private property cannot authorize the 


22. Fla—Seaboard Air Dine R v 
McRamey, 68 So 763, 69 Fla 463 

51 C jr p 411 note 2 

23. Okl —Broinido Crushed Rock 
Co. V. Dolose Bros. Co, 247 P 74, 
121 Okl. 40, 

Electrlo sailzoad held not **eleo- 
trlcal corpozaliioxi” within statute 
notwithstanding it sold electnoity to 
others than corporations engaged in 
railroad business—In re Chalmers, 
234 NTS 174, 226 App Div. 702 

24. Mo—State v Calhoun, 220 S 
W 6, 281 Mo 683 

JI5. U.S.—Talcott V Pine Grove Tp, 
CCMlch, 23 FCas No 13,736, 1 

Flipp 120, aillrmed 19 Wall. 666, 
22LBd 227. 

26. Kan —^Leavenworth County 
Comrs. V. Miller, 7 Kan. 479, 12 
Am R 426. 

51 C J. p 411 note 7. 

27. N.T—People v.' Batchellor. 53 
N.Y. 128, 13 Am.R, 480 

A ra^oad oompany la, In one 
sense, a “public corporation” de¬ 
pendent on public for its franchises 
to exist and carry on business.— 
G^dner v. Commerce Commission, 
79NE3 2d 71, 400 111. 123. 

28. Ky—Meacham v, Louisville & 

N R Co., 169 S.W.2d 830, 293 Ky. 
642. ' 

61 d p 411 note 9. 

29. Mich.—Swan ▼. WWliams, 2 
Mich 427. 

61 C J p 411 note 11. 

30. Ind,—^Publib Service Co. of In¬ 
diana V. City of New Castle, 8 N 
B 2d 821, 212 Ind 229. 

N C -^Sparrow v. Dlxjie Leaf Tobacco 
Co.; 61 d'K.2d 700, 232 N.C. S89. 


Tex —Ft Worth & D. C Ry. Co v 
Strickland, Civ App, 208 SW 410 
14 CJ p 76 note 60—43 C.J p 73 
note 97—51 O J P 411 note 16 

31. Ky —^Meacham v Louisville 
N. R. Co, 169 aw 2d 830, 293 Ky 
642. 

32. NT—Clarke v Rochester, 24 
Barb 446, 6 Abb Pr. 107, 14 Plow 
Pr 193. aillrmed 28 N.T 606 

Power of municipal corporation to 
construct, maintain, own, or oper¬ 
ate railroads see Municipal Corpo¬ 
rations § 1054 c 
Reserved power 

State in operating railroad acts 
within power reserved to states un¬ 
der federal Constitution —XI S v 
State of California, Cal, 66 SCt. 421, 
297 US 176, 80 LEd 567. 

33. Idaho—^Atkinson v Ada Coun¬ 
ty, 108 P 1046, 18 Idaho 282, 28 
LRA,N,S. 412 

34. Mo—State v. Roach, 184 SW. 
969, 267 Mo 300. 

N.T-Clarke v. Rochester, 24 Barb 
446, 6 Abb Pr. 107, 14 How.Pr. 193, 
affirmed 28 N.T 606. 

35. U.S —^Memphis, etc., R. Co. v 
Berry, Ark, 6 S Ct 299, 112 US 
609, 28 LEd 887 

26 C.J, p 1011 note 61, p 1012 note 60 
Special franchise 

(1) A special franchise granted to. 

a railroad, corporation is a, right 
granted to it to maintain its road 
where, without such authority to do 
so, it would be unlawful—^People ex 
rel. New Tork Cent. & H R R Co. 
V. Priest, 99 N.H, 647, 666, 206 N.T 
274 , ' . 

(2) The right to build and oper-j 
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ate a railroad in the streets of a 
city has been regarded as a speci.-il 
franchise —^Lord v Equitable Life 
Assur Soc, 87 N.E 443, 194 NT. 
221, 22 LR A,NS., 420. 

Privilege 

Operating by railroad carrier with¬ 
out competition in any particular 
territory merely constitutes privi¬ 
lege —Indian Valley B. R v U S, 
DC.Cal., 62 F2d 485, affirmed Indian 
Valley R Co v. U S, 64 SCt 775, 
292 U.S. 608, 78 L Ed. 1469. 

Purpose 

Franchises granted to a railroad 
company by the United States were 
granted for national purposes to 
subserve national ends —California 
V. Central I*ac R. Co, Cal., 8 S.Ct 
1073, 127 US. 1. 40, 32 L Ed. 160. 

36. Minn—^BlaJke v Winona, etc., R 
Co.. 19 Minn 418, 18 AmR. 845. 

51 C J. P 411 note 22 

State or zniuuolpallty 
The power to construct, maintain, 
or operate a railroad springs from 
the state, and is not subject to grant 
by a municipality,—^People ex rel. 
Now Tork Cent. R Co. v. State Tax 
Commission, 35 N.T S 2d 77, 264 App. 
Div 80, modified on other grounds 64 
NE2d 332, 293 N.T 130, motion de¬ 
nied 66 N B.2d 122, 292 N.T. 717. 

Reasonable restrlorfcloxin 
Franqhise granted by the legisla¬ 
ture to railway corotpahy or-its pred¬ 
ecessor to operate railroad In the 
State was subject to suoh reasonable 
restrictions ta the i4xter<»st fit public 
safety as the state might undertake 
to impose .—^ re New' ToWr, 0.r4t W. 
Ry. Co., DaN.T*. :866. 
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operation of such a railroad on or across it.^^ A 
railroad company cannot dclcfjfatc the exercise of 
its franchise to others not authorised by law to car¬ 
ry on the transportation business.^® 

While it has been said to he common kTio\vIeclj»o 
that practically all railroads arc now operated 
throuj 3 ^h the apfcncy of corporations,^they need not 
necessarily be so operated but the n^ht ma> he con¬ 
ferred on natural persons'*^ or unincorporated asso¬ 
ciations of individuals but the incorporation of 
a railroad comiiany, with power to construct and 
operate a railroad, necessarily involves the grant 
of a franchise to engage in the railroad Inisiness.'*^ 
A grant of such right is not in contravention of a 
constitutional provision prohibiting the abridgment 
of the police iiowcr.'i^ The rig*ht of a railroad to 
consti(uct and xuaintain its line of railway over 
its right of way in accordance with the require¬ 
ments of its Inisiiioss is subject to the restriction 
that it be used in such manner as not to impose un¬ 
necessary burdens on its neighbors.^^ 

Right as property, A franchise to construct and 
operate a railroad, when granted, is property,^® 
and cannot be revoked or taken away unless power 
so to do is reservc‘<l,^® except in the pro^Jcr exercise 
of the police power^*^ or the power of eminent do¬ 
main,^® 

Porfeiture, Notwithstanding it is property, the 
right or franchise to exigagc in the railroad busi¬ 
ness is subject to defeasance or forfeiture by failure 


to exercise it,^® or by abandonment after it has 
been exercised,®*^ and a railroad company, on fo-** 
feiting its corporate franchise, also foifeits its right 
to engage iu the railroatl business.® ^ The question 
whether or not the franchise has been forfeited can 
be dctcimined, however, only in a direct proceed¬ 
ing by the stale,®- except where, under the consti- 
iulioii or a statute, or the charter of the compsmy, 
paiticulnr acts or omissions ipso facto work a for¬ 
feiture of the right.®3 

Enjoining unauthorised consfntchon The unau¬ 
thorized construction of a railroad may 'be enjoined 
by a company having a legal right to construct a 
railroad on the same location,®'^ or by another rail¬ 
road company or property owner who will be in¬ 
jured thereby.®® 

§ s, -Exclusive and Conflicting Fran¬ 

chises 

A legislative grant of a franchise to engage In the 
railroad business within a certain territory or between 
certain places may be exclusive, In which case the rights 
and privileges granted may not be impaired by subse¬ 
quent grants; butr where the franchise Is nonexclusive, 
the same or a similar franchise may subsequently be 
granted to another company, even though the latter grant 
Impatra the value of the former. 

A legislative grant of a franchise to engage in 
the railroad business within a certain territory or 
between certain places may be exclusive,®® either 
for all thue,®*^ or for a limited periotl®® When an 
exclu.sive franchise has been grante<l, the Icgisla- 


WJxo may quoation ArancMae 
Htato only U ontltl<‘d to queatlon 
right of rallr<jaa corporation to ox¬ 
er clao franchiMo Krantod by Htato,— 
JSTevr York CJcnt. & TI, 11. ll Oo. v, 
ISTow York, 127 N.Y.M, 513, Uii App 
Div. 678. arnrmed 06 N.K C3S, 202 
ISr.T. 312. 

37. K.Y.— People v* OilchrlHt. 221 
N.Y.S. 613, 22t App.Dlv. 10, ro- 
verHod on other grounds IGl K.K. 
432, 248 N.Y. 07. 

61 C.J. p 412 note 23. 

38. TQnn.-»Oraeo v. LouUvillo & N. 
H. Co.. 89 S.W.2d $64, 19 Tonn. 
App. 382. 

39. Colo.—‘Union Pao, B. Co. v. Do 

nuHk, 20 762, 12 Colo. 204. 13 

A4n.S.R. 221, $ L.BA. 360. 

40. N.T.—Now York v. Bryan, 89 N. 
B. 407, 190 N.Y. 168, 103. 

61 C.J. p 412 note 26. 

41. Cal.—Moran v. Boflfl. 21 P. 647, 
79 Cal. 169. 

49. N.Y,—New York Cent. 4b H. B. 
R. Co. V. New York, 127 N.YS 
618, 142 App.Div. 678, amrmed 95 
N.B, 638,' 202 N.Y. 212. 

51 0.jr. p 412 note 27- 


43. Mo.—fltnte V. Roach, 184 S.W. 
OCO, 207 Mo. 300. 

44. Ala.—T<»nncHHce, A. Se O. Uy. v. 
Cardem, 177 So. 171, 27 Ala.App. 
6«n. certiorari denied 377 «o. 173, 
236 Ala. 63. 

46. N.Y. —Now York v. Bryan, 80 N. 
W. 407. 196 N.Y, lOS-tUumc V. In- 
torurban fit. It. Co., 83 N.Y.S, 080, 
41 Mine. 171. 

Xttoovpoveal hereditament 
A railroad franchise is an in<^or- 
porcal hereditament, as distin¬ 
guished from land which is a cor¬ 
poreal hereditament.—Clibba v. Drew, 
10 Ma. 147, 20 Am.U. 700, 

46. N.T.—Now York v, Bryan, 89 N, 
BJ. 407, 190 N.Y. 168. 

61 C.J. p 412 note 30. 

47. N.T.—niumo V. Interurban St. 
R. Co, 83 N.r.S. 980, 41 Mlac, 171. 

61 C.J. P 412 note 31. 

48. N.Y.—Blumo v. Interurban St. 
R, Co„ supra. 

49. N.Y.—New York v, Bryan, 89 N. 
B. 467, 190 N.T. 158. 

61 C J. P 412 note 36. 

50. N.Y.—^New York ▼. Bryan, su¬ 
pra. 


61. N.Y.—N<‘W York V. Bryan, su¬ 
pra 

69. N.V.—New York v, Bryan, su- 
pnu 

63. Conn.- New Y'ork, etc,, It. Co, v. 
Bonion, etc., H. 36 <7onu. 190. 

61 C.J. P 412 note 30. 

64. l>a." Warren, etc., n. Co. v. 
Illarion I^nntl, lao., Co., 64 Pa. 28. 

BnJolninK' const ru<*Uou or operation 
of railroad In violation of ntatuto 
roqulrlxig prior imiuanco of c4»rtia- 
c.ate of noccHstty axid oonvoulenoo 
SQO Infra 9 6. 

65. N.X—New Jersey Cent R. Oo. 
V. X>cnnHylvania It Co., 31 N.J.Kq. 
476, reversed on other grounds 82 
N.J.Bq. 765, 

66. Tex.—n. Worth A T). C. By. Co. 
V. Strlekland, Clv.App., 208 S.W* 
410. 

67. La.—X^ontchartraln R. Co. v. Or¬ 
leans Nav. Co.. 16 I^a. 404. 

N.J.—Pennsylvania R. Oo. v. Nation¬ 
al R, Co., 23 N.J.Ba. 441. 

58* Mass.—Boston, ete„ R. Corp. v. 
Salom, etc., R. Co,, 2 Gray L 
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ture cannot impair the obligation of the contract in¬ 
volved therein by granting the same or a similar 
franchise to another company nor can it grant 
to a railroad company franchises which impair the 
rights and privileges previously granted to anoth¬ 
er,as to a ferry company.®^ Subsequent grants, 
however, which do not impair or prejudice exclusive 
rights previously granted are valid.®2 

Nonexclusive grant Where the grant of such a 
franchise to engage in the railroad business is not 
in terms exclusive, the same or a similar fran¬ 
chise may subsequently be granted to another com¬ 
pany, even though the latter grant impairs the 
value of the former.®* A provision in a charter 
that no person or corporation shall interfere with 
or injure any of the rights or privileges granted 
merely restrains the commission of unauthorized 
and illegal injuries and does not prevent the grant 
to another company of the right to engage in busi¬ 
ness in competition with the former company.®^ 

§ 6. - Determination of Convenience and 

Necessity 

Under some statutes, the determination by a com¬ 
mission or tribunal designated for the purpose that a 
proposed railroad Is Justified by considerations of public 
convenience and necessity is a condition precedent to 
the establishment of such railroad. Whether the public 


convenience and necessity require construction of the 
rail line Is a question of fact depending on the facts 
and circumstances of the particular case. 

In some jurisdictions, under statutes providing 
therefor, the determination by a commission or 
tribunal designated for the purpose that a proposed 
railroad is justified by considerations of public con¬ 
venience and necessity is a condition precedent to 
the establishment of such railroad.®® So, under a 
federal statute regulating railroads, it is required 
that a certificate of convenience and necessity be 
obtained from the interstate commerce commis¬ 
sion for the construction®® or operation®'^ of a rail¬ 
road engaged or about to engage in interstate 
commerce, or for the building of any extension of 
any such line, as discussed infra § 54. A certifi¬ 
cate is required, however, only in cases within the 
terms of the statute,®® and the statute may be in¬ 
applicable to private construction of a rail line for 
private transportation.®® 

While the fact that a railroad is to be located 
wholly within one state and is to be built by an 
independent corporation does not necessarily pre¬ 
vent the application of the provisions of the federal 
statute requiring issue of a certificate by the in¬ 
terstate commerce commission,'^® if an intra-state 
line IS to be used wholly in intra-state commerce, 
such certificate is not required,'^^ and the mere fact 


’59. Md.—^Pennsylvania R. Co. v 
Baltimore, etc, R Co, 60 Md. 263 
60. Ky,—ChicasTO, etc., R Co v 
Louisville, etc, R. Co, 68 S.W 
799. 22 Ky.L. 658 

<61. Minn —McRoberts v. Southern 
Minnesota R. Co, 18 Mmn 108 
NT—^Aikm V. "Western R Corp, 20 
NT. 370 

62. N J —^Delaware, etc, Canal Co 
V Camden, etc., R Co, 16 N J Hq 
13, 16 N.J.Bq 321, modified on oth¬ 
er grounds Raritan & J> B R Co. 
V. Delaware & Raritan Canal Co, 
18 N.XEq. 646. 

61 C.J. p 413 note 48. 

03. Ill.—^EJast St. Louis Connecting 
R Co V. East St. Louis Union R. 
Co, 108 Ill 266 
61 C. J. p 413 note 49. 

64. Ind—^Newcastle, etc, B Co. v. 
Peru, etc., B. Co., 3 Ind. 464. 

65. Wis.—Wisconsin Southern R 
Oo V. State R. Commission, 201 N 
W 244, 186 Wis. 813. 

61 C J. p 418 note 68. 

•66. US—Chesapeake & O. Ry Co. 
V. U. S., WVa., 61 set 337, 283 
U.S 36, 76 L.Bd. 824—Texas, etc, 
R. Co V. Northside Belt R Co., 
Tex., 48 set. 861, 276 US. 475, 
72 LDd 661. 
iPnrposo 

<1) Purpose of statute requiring 


railroad undertaking construction of 
new line to obtain certificate of pub¬ 
lic convenience and necessity, and 
authorizing suit to enjoin violation 
of requirement, was to empower 
commission, in proceedings institut¬ 
ed by a carrier proposing to engage 
in transportation over or by means 
of additional line, authoritatively to 
decide whether it would be in the 
public interest —Powell v U S , Ga, 
67 S.Ct. 470, 300 US 276, 81 L Ed 
643 

(2) Other statement of purpose 
see 61 O.J. p 415 note 88 [a]. 

Effect of lease 

Action of secretary of war in leas¬ 
ing government line running to fort 
and approving railroad’s employment 
of lessees to transport freight over 
tracks was held not inconsistent 
with exertion of authority of inter¬ 
state commerce commission to grant 
or withhold certificate of public con¬ 
venience and necessity, or to bring 
suit to enforce requirement to ob¬ 
tain certificate.—Powell v. U. S., su¬ 
pra. 

67. U.S.—^Transit Commission v U. 

S„ N.T., 63 set 636, 289 U.S. 121, 

77 L.Ed 1076. 

Usa of lines of another railroad 

Plirase *’operate any line of rail- 
roadk” within section requiring cer¬ 
tificate from commission, embraces 
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any railroad having Interstate rela¬ 
tions that runs its trams over lines 
of another under trackage agreement 
entered into between two roads — 
Transit Commission v. U S, supra. 

68. US—^Pennsylvania R. Co v. 
Pittsburgh, L. & W. R Co, C C.A 
Ohio, 83 F2d 861, certiorari denied 
57 set. 35, 299 US 672, 81 L Ed 
421 

69. U S —^Pennsylvania R. Co. v. 
Pittsburgh, L. & W. R. Co, su¬ 
pra 

70- U S.—^Missouri-Kansas-Texas R, 
Co V Northern Oklahoma Rys, C 
CAOkl, 25 P2d 689, certiorari de¬ 
nied Northern Oklahoma Rys. v 
Missourl-Kansas-Texas R Co, 49 
set 13, 278 U.S. 610, 73 L Ed 536. 
Effect on Interstate commerce of 
new construction determines neces¬ 
sity of procuring certificate of con¬ 
venience and necessity firom Inter¬ 
state commerce commission.—Mis- 
souri-Kansas-Texas R Co. v. North¬ 
ern Oklahoma Rys, C.C A Okl., 25 P. 
2d 689, certiorari denied Northern 
Oklahoma Rys. v. Hissouri-Kansas- 
Texas R. Co., 49 S.Ct. 13, 278 U.S. 
610, 73 LEd 586. 

71. Miss—^Robinson Land 8e Lum¬ 
ber Co. of Alabama v Ayera & N 
E. R. Co., 128 So. 788. 167 Miss. 
700. 

61 C.J. p 415 note 90. 
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§ 6 

that it mij;hl be used in interstate commerce will 
not justify ciijoininj' its constiuctuni where it is 
not >et cuini)leted and there is no tin cat that it will 
be so Used 

Under the statutes m question, the coinniission 
or other dcsij^niited tribunal geneially has the duty 
of fiudiuf; the tacts, and iii the exercise of reason¬ 
able judji^nient to determine whether the public a)ii- 
venience and nccoSvSity ri'ciuire the proposed con¬ 
struction of the rail road,but the commission may 
not consider whether the proposed pioject is in 
the public interest unless it is one for construction 
or actpiivSitiou of a line as specified in the statute, 
and, for lack of jurisdiction to determine that ques¬ 
tion, the counnission may in certain ciioumstances 
he reciiiired to deny the application.'^® On presenta¬ 
tion by the earner of an application for a ceitifi- 
catc of public convenience and necessity, the coin- 
miwssion, in deteiimniuf^ whether it has authority to 
consider the merits, may pass incidentally on the 
question whether the pniject is one covered by the 
statute, but the decision of that question is pri¬ 
marily one for the court, either in a suit to set aside 
the commission's order j^iantiu^ the certificate or 
in a suit to enjoin violation of the statute.'^® 

Whether the public, converuence and necessity 
require constnictioii of the rail line is a question 
of fact depending' on the facts and circumstances 


of the paiticular casc,*^^ considered fioin the view¬ 
point of the public and not of individuals a(Tected,'^8 
and, if it does not m I act do so, a certificate should 
he lefused;'^^ hut an adverse decision in one case 
does not render the matter res pulicata on stibsc- 
(pieiit ap])luMliou by another company for peimis- 
sion to establish a similar seivice^‘> If a public 
necessity is shown, a certificate shmibl he issued,^! 
regaidless of luconvcmence to individuals^^ 

A certificate of convenience aiul necessity should 
not he denied because of a doubt as to whether 
the road would be a paying oiie,^^’* nor is the fact 
that there is already adequate ])iovisi<)n for thioii^h 
trafiic suflieient reason for denyin^» such certificate 
to another company, if there is not adequate pro¬ 
vision for local trafiic,or the fact that a portion 
of the territoiy through which the proposed toad is 
to run is adequately servetl, when* auotlior jiortion 
is not, and construction of the niad as a whole is 
economically necessary,®® I'he commission has 
power to aiithori;cc the construction of -a railroad 
for the purpose of coulimting comiielitiou between 
carriers,®® and it has be(‘n lubl that the fact Ibai tlic 
road for wbicb applic«ition is made will give the 
public the advantage of desirable com])etiti(m in 
transportation is ground for granting the certifi¬ 
cate rather than denying 

The question is not whether public convenience 


BaUronid’i appUcatiom to Inier- 
Btaie eonimorcft commlnHlon tor cer- 
tiflcalt* ojf eonvonlcmee ami necoHHUy 
nol pnH'hKli' claim that e.outcm- 
platod now conRtructlon in Hourly In- 
tra-HtaUs—MlHHtmrl - KauMaw - Tex¬ 
as It, Co. V. Northaru Olclahoinn Uys., 
C.O.A.<)kU 25 K.2d OHS. eertlonirl do- 
nlod Northern Oklahoma Uya. v. 
Ml«aourl-ICnnwiH-T<*xaM R, Oo,, 40 
Ct. 18, 278 tr.S. CIO, 73 53C. 

U. S.-—Texas, oic„ It. Co. v. 
Northsldo Hall R, Co,, Tex., 4« H, 
Ct. m, 27C U.B. 475, 72 U,m, OGl. 

V. £t,--Chf*sapwika & O, Ily, Co, 

V. u. a, w.va,, Ct act. 337, 233 u. 

S. 35, 75 Xi.TCd. 824. 

Admlpjstrsildlve Judflmsnt 
Tho tcrautlnsr or retuslnir of a cor- 
tidcato of public convculenco and 
nocasslty for tho construction of a 
rorUroad constitutes an cxorciHo of 
administrative judgment under au¬ 
thority vested in tho appropriate 
commission.—^Indian Valley K. It. v. 
U. S., D.acal., 52 I^.2d 48B, atrirmod 
54 act, 775, 292 U.a 608, 78 L.Mtl. 
1469. 

XTso^islty of faotlii 
The commission cannot exorciso 
discretion or render judgmont re- 
apeotlner oertidcates of convenionr^o 
and necessity without hdvlng the 


- faetH as to Iho Hituatlon he fore it 
—Reimaylvanln 11. € 0 , v. R. S,» !>.<’. 
P«u, 40 H.2(l 021. 

74. I»t»wen V. IT. S».. (Ja., 57 H. 
Ct. 470, 300 U.H. 276, «i UMii. 643. 

75. l/.a— V. XT. fl., aupra. 

76. IT.a—Powi‘U V, XT. Sm Hupra. 

77. Til.—* Waliahii, etc*., U. Co. v. 
Commoreo <’c»mmlHwio«, 141 N.K 
212. 300 III. 412. 

51 iU, p 413 note 54. 

Neoessity held shown 
U.H,—4lhosaiM*ako Sa O, Ry. Co. v. XT. 
•H., W.Va., 61 H.C't. 337, 283 XT.H. 35, 
76 URd 824—Indian Valley U. It. 
V. XJ. H., l>.C.Cal., 62 F.2(l 485, ttf- 
flrmad 54 aCt 776, 292 U.H. 608, 78 
URd. 1469, 

61 O.J. P 4X3 note 64 la!), 
nreoesslty held not shown 
III.—<Roy V. lUinolH Commerco Com- 
mlMHlon, 163 N.N. 648, 322 111. 462. 
61 C.jr. p 413 note 64 Ihj. 

7d. Ill,—Roy V. Illinois Commerce 
CommlHHlon, supra. 

'61 C.J. p 413 note 66 , 

79* N,y.—^People y. Railroad 

Oomra, 114 N.T.S. 122^ 128 App. 
01v» 814. 

80. K.Y.—People v. *Atdrld«re, 110 k. 
y.a 820, 126 App.lMv. 484, affirmed 
89 N.BJ. 1109, 195 K.T; 574. 
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81. WlH.-Ma{qfrii It. Co, v. Mc- 
Coud, no N.W. 841. no WlM. 249. 

88. Win.' Tn n* MUwanUeui tOloctrh^ 

U. , etc., t!o., MlUvaiiHt'o County. 
206 N.W, 201, 189 Win. 96, 

83, N.V. Mattin* of TicoiulcroKa 
Union Ti^rmhial U. Co., Kli N.Y.H. 
X07, 116 Am».t>lv. 66. 

84, K.Y.-—Matter <»f KochcHt(*r, etc., 
Tract. Co., 10.^1 N.V.H. 1112. 118 
App.Riv. 621, rti»iK*al dlarnlaHcd 8t 
N.W. 1174, 189 Nf.Y. 522. 

88« N,V,-'»'lNioptc V, Htntc it. Comra., 
110 N.V.H. 862, 126 App.Uiv. 492. 
61 C,J. p 414 note 62. 

86. XT.H. • Cheaaponko A O. tly, Co. 

V. XT. H., W.Vii., 61 act, 337, 283 
I7.a 36, 76 li.ICd. 824. 

87* N.y,—People V, 8tate It. Comrs., 
110 N.y.a 862, 126 APP.1>1V. 402. 

61 O.J. P 414 note 63. 

Traffio territory 

Compoting railroad carrier may 
enter into traffic territory of anoth¬ 
er when commiSHlou Ands that pub¬ 
lic convonlenca and nectiHslty re¬ 
quire new construction.--'Indian Val¬ 
ley It R. V. U. B., I>.C.CaI., 63 F.3d 
485, affirmed 64 S.Ct 776, 293 VM. 
608, 78 Um, 1489. 
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and necessity require any railroad between the 
points in question, but whether they require the 
specific road proposed to be put into operation ;SS 
so the commission or tribunal ordinarily has no 
power to prescribe the route to be followed by the 
proposed railroad,^9 and no authority to issue a 
certificate on condition that the road shall be con¬ 
structed on a specified line or a different route 
than that designated by applicant,^9 although there 
is authority for the view that the commission may 
consider other routes than that specified m the ap- 
plication.®! 

A certificate should be refused, however, if the 
commission determines that the company is not 
properly qualified or authorized to engage in the 
railroad business, or has not the intention and 
ability to serve the public interest,93 or if the pro¬ 
posed location or route of the road is different from 
that specified in the company's charter or articles 
of incorporation,®^ or where it appears that the 
proposed road would not pay expenses;95 and the 
number of grade crossings which would be necessi¬ 
tated by a proposed road is to be considered in de¬ 
termining whether or not the certificate should be 
granted.99 Under statutes m some jurisdictions so 
providing, a certificate of convenience and neces¬ 
sity is without effect where a specified portion of 
the capital stock of the railroad company has not 
been paid in cash.97 

Notice of appUcation, Where publication of no¬ 
tice of an .application for a certificate or of the ar¬ 
ticles of incorporation of the applicant company 
is a condition precedent to the application, publi¬ 
cation in each of the counties through which the 


proposed road is to extend is not necessary unless 
expressly required by statute 98 Under a state stat¬ 
ute empowering a regulatory commission to deter¬ 
mine the matter of convenience and necessity, it 
is not necessary, with respect to purely interstate 
operations of a railroad, to publish notice of the 
filing of an application for a certificate, or to prove 
that there is any public convenience and necessity 
to be served 99 

Opposition or resistance. While a railroad com¬ 
pany operating within a particular territory has no 
right to hold its traffic against all competitors,^ 
it has such an interest in an application made by 
another company for a certificate of convenience 
and necessity as to entitle it to intervene and be 
heard in opposition to, or resistance of, such ap¬ 
plication ,9 but it has no such interest as to au¬ 
thorize it to bring an independent proceeding to 
set aside an order granting a certificate.® 

Evidence. The commission has a very wide dis¬ 
cretion in determining what evidence it will or will 
not hear on an application for a certificate of con¬ 
venience and necessity;^ but the rejection of mate¬ 
rial and convincing evidence is reversible error.^ 
It may require applicant to submit a map identify¬ 
ing the route of the proposed railroad 9 

Rival applicaUons. Where rival companies make 
application at the same time, the commission has ju¬ 
risdiction to decide whether a certificate shall be 
issued to both or only to one, and if only to one, 
to which one"^ Priority of organization or appli¬ 
cation does not give a particular company any right 
to such certificate as against another company de¬ 
siring to construct a road between the same points,® 


S8- N T.—^People v. Railroa4 

Corars, 38 N.T.S. 628, 8C1, 4 App. 
Div. 269, 

sa, NT—^People v Second Diet 
Public Service Commission, 125 N 
B 438, 227 NT, 248—^In re Fron¬ 
tier, etc, R Co„ 139 NT.S. 627, 165 
AppBiv. 67, appeal denied 141 N. 
TS. 1120, 166 AppDiv, 926. 

SO. N T.—^People v. Second Bist 
' Public Service Commission, 126 N. 
B 438, 227 N.T. 248—People v 
Railroad Comrs., 87 N.T.S 384, 92 
App.Biv. 126. 

01, N.T —^Frontier, etc., R. Co. v. 
Second Bist, Public Service Com¬ 
mission, 139 N.T.S. 627, 165 App 
Biv. 67, ^appeal denied 141 N.T.S. 
1120, 166 App.Div. 926. 

92. N.T,—^People V. State R Comrs., 
93 N.TS 6^4, X06 App.Biv. 278^ 

61 C J. p 414 note 68. 

93l Ill:—Roy V. Illinois Commerce 
Commission, 163 NB. 648, 822 Ill. 
462. : . . • . : 


94. N.T.—^People v Second Bist 
Public Service Commission, 156 N 
TS. 1023, 171 AppBiv. 366, re¬ 
versed on other grounds 125 NB 
488, 227 NT. 248—Matter of Ti- 
conderoga Union Terminal R Co, 
101 NTS. 107, 116 AppBiv. 66. 

95. NT—^People v. State R Comrs, 
108 NTS, 288, 124 AppBiv. 47, af¬ 
firmed 85 NB. 1114, 192 NT. 673. 

96. NT—People v. State R Comrs., 
110 NT.S. 862, 126 AppBiv. 492. 
.followed in People v. State R 
Comrs., 110 N.T.S. 866, 126 App. 
Biv. 988. 

97- N.T.—People' V. Public Service 
Commission, 106 N.T S. 968, 122 
App.Biv. 283, affirmed 88 NJS. 261„ 
196 N.T. 167. 

98. 'n'.'T .—people V. Railroad^ 
Comrs.. 91 N.T.S. 977, 101 App.Biv. 
261, 16 NT.Aiin.Cas. 462, affirmed 
76 NB. 1108, 184 N;T.‘668. 

99. phip.—^Hrie R. Cq. v. Public 
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Utilities Commission of Ohio, 177 
NB 766, 123 Ohio St. 682. 

1. US —Pennsylvania R Co v. XT 
S, BCPa, 40 F.2d 931. 

2. TJ.S—Pennsylvania R. Co. v, U 
S, supra 

3. US—^Pennsylvania R. Co. v. U 

S. , supra 

4. US —People v. Second Diet. Pub¬ 
lic Service Commission, 112 NTS. 
133, 127 AppBiv. 480, modified on 
other grounds 87 N.B. 1126, 194 N. 

T, 643. 

61 C.J P 414 note 79. 

5. N.T —People V Second * Blslt, 
Public Service Coffimifeslon, suprA. 

6 . ' N.T—^tn.rp Frontier, etc., R. Co, 

189 NT.S. 627, 1^5. AppJMv. 67. 
appeal dented *141 N.T.S. 1120, 156 
AppBiv. 926. ' * 

7. N.T.—^People V. Railroad Comrs., 
• 88 N.T.S. 628, 851, 4 App.BiV. 269.' 

* * * i ^ t ' ' 

B. N.T.TTPeoplp V-,Railroad Comrs., 
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and, wluTc the company to which a certificate has 
been ftranled fails or nej»lects to procc'cd with coii- 
struclioii within the proper time, such delay is snffi- 
cieiit to authorize the commission to ignore any 
claim by it to protection af*ainst a suhsecpicnt ap¬ 
plicant for a similar certificate.® 

Reznezif of decision. The decision of a railroad 
commission as to whether a proiiosed road is neces¬ 
sary may he reviewed on ceitioiari,'*® or by a spe¬ 
cial procecclin^jf provided for by statute but the 
decision will not be reversed unless it clearly ap- 
I>cars to have been based on erroneous leji^al prin¬ 
ciples or is contrary to the clear weif?ht of evi¬ 
dence.^ 

Effect of fexhire to obtain certificate. Under the 


provisions of the federal statute requiring’ approval 
of the proi)osed construction or operation of certain 
railroad lines by the inlerstate commerce commis¬ 
sion, any such construction or operation without 
obtaining the requisite certificate of necessity or 
convenience may he enjoined at the suit of the 
United Stales, the interstate commerce commission, 
or any patty in interest.‘*•5 By the term “party in 
interest" is meant one who has some special or pe¬ 
culiar interest which may he directly and mate¬ 
rially affected by the alleged unlawful action 
and such a suit cannot be instituted by an individ¬ 
ual unless he possesses something more than a 
common concern for obedience to the law, since the 
general or common interest finds protection in the 
permission to sue granted to public authorities.^^ 


n. ORaANIZATION, EXISTENCE, AND FUNCTIONS OF BAILROAD COMPANIES 


A. DOMESTIC COMPANIES 


§ 7. In General 

The right of a railroad company to corporate exltt- 
ence Is derived from lofltsiative enactment, and under 
the laws prevailing In different Jurisdictions a railroad 
may be Incorporated either by special act or under gen¬ 
eral law. 

In accordance with principles governing corpora- 
tion.s generally, discussed in Corporations § the 
right of a railroad company to corporate existence 
can be derived only from a legislative enactment^® 
Such right of corporate existence cannot he divided 
up and made applicable to the different divisions of 
the railroad.i'^ Corporations organized under stat¬ 
utes relating to railroads cannot escape the obliga¬ 
tions imposed by law on railroad corporations,^^ 
and the duties and obligations imposed on such cor¬ 


porations, as found in the great mas.s of constitu¬ 
tional and statutory laws on the subject, arc in 
effect written into the charter by operation of law.i® 

Spcciiti charter. In the absence of any constitu¬ 
tional provision to the contrary, a niilrosul corpora¬ 
tion may be created by a spc'clal act or charter 
and a constitutional amendment prohibiting incorpo¬ 
ration by special act does not alfect a company cre¬ 
ated, prior to its adoption, by special charter nor 
docs it apply to a sul).sc(iuent amendment of the 
corporate charter by special act where the original 
charter was granted before adoption of the con¬ 
stitutional amendment;-® nor, it has been held, 
docs it d<‘prive the legi.slature of power to anieucl 
by special act a special charter previously granted.®® 


81 Isr.Y.S. 26, 81 App.Div. 237, af- 
llpmed 68 N-.H. 1123, 176 N.Y. 577. 
51 ax p 415 note 83. 

9. N.Y,—Pfoplo V. Aldrich, 110 K.Y. 
S. 820, 126 APP.lMv. 484, afllrmocl 
89 ir.B. 1109, 195 N.Y. 574. 

10. NT.Y, — ^I'ooplo V. Second DUt. 
Public Service •OommlMlon, 88 N. 
B. 261, 105 N.Y, 157. 

51 ax p 416 note 86. 

11. N.Y.—Idattor of Eoohciitcr, etc.. 
Tract. Co., 102 K.Y.S. 1112, 118 
App.Div. 521, appeal dlemifleed 81 
N.B. 1174, 189 N.Y. 522. 

51 ax p 415 note 86, 

12. XT.S.—-Ponneylvania R, Co. v. TJ, 
S., D.O.Pa., 40 P.2d 921. 

61 0 .x p 415 note 87. 

13. U.S.-—Powell V. XT. S., Oa., 57 S. 
€t 470, 800 U.S. 276, 81 L.Bd. 643. 

14. Singer Sone v. Un¬ 
ion Pao. K. Co., Mo, 61 S.Ct. 254, 
211 VS. 296, 86 DBd. 198. 


IB. U.S.—Xa «Ing<»r A Sons v. Un¬ 
ion l*ac, li. Hupra. 

13. TMtn.--CoUl«r v. Union R. Co., 
83 aw, 165, 113 Tonn. 96. 

51 CX p 416 note 94. 

Corporation* to fuxaliih looel tranp- 
portatloa 

(1) Statute authorizing organiza¬ 
tion of oorporationw to furnish loeal 
transportation were held not illegal¬ 
ly dlBcriminatory against, or in fa¬ 
vor of, eteam or electric trunk lino 
railroads.—People v. tilty of Chicago, 
182 K.B. 419, 349 Ill. 304. 

(2) In using word 'Tailroad,'' the 
statute was hold not impliedly to 
amend any other act.—Poople v. City 
of Chicago, supra. 

<3) Section of statute prohibiting 
organisation of railroad corporations 
thereunder, expressly excepting cor¬ 
porations to be organised under an¬ 
other section providing for corpora¬ 
tions to furnish loosi transporta¬ 
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tion, was heUd not Inconsistent,— 
I*oc»ple V, tUty of <thIc*ago, supra. 

17. lia.--Hlato V, M«>rgan, 28 Xa. 
Ann. 482. 

18. MlHS,-»UoJ»In«on Xand ds I-^wm- 
hor <!u. of Alnluuna v. Avora de K. 
10. U. Co., 128 Mo. 738, 167 Miss. 
700. 

19. Miss.—Uoltinson X.iand ds I^um- 
bor Oo. of AlaUimia v. Avera ds N. 
B. It. Co., supnL 

20. Ark.—I.<lttltt Uock, etc., R, Co. v. 
Xlttle Rook, etc., li. Oo., 30 Ark. 
663. 

Tox.—Quinlan v. Houston, etc., R. 
Co., 84 ^.W. 788, 89 Tex. 866, 

21. Me.—^li'arnsworth v, Xime Rock 
R. Co., 22 A. 873, 83 Me. 440, 

61 C.X p 416 note 97. 

22. Me.—Farnsworth v. Xime Rock 
R. Co„ supra. 

23; Mo.—St Joseph, eta, R. Co. v. 
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General laws. Under a number of the statutes, 
a railroad company may be incorporated under gen¬ 
eral laws,and, under some constitutions or amend¬ 
ments thereof, can be created only under the general 
laws, and not by special statute.26 When a railroad 
company is organized under the general law, its 
articles of incorporation, together with the statutes 
applicable thereto, constitute the charter of the cor¬ 
poration,2® but the mere repeal of a general rail¬ 
road law does not affect or destroy the continued 
existence of a company previously incorporated 
thereunder.27 While general laws are to be liberally 
construed,a general statute for the incorporation 
of railroad companies does not authorize the incor¬ 
poration of such company for private purposes, but 
only where it is for the public good A company 
incorporated under such a statute will be deemed an 
ordinary commercial railroad company,30 as dis¬ 
tinguished from either a street railroad company^i 
or a narrow-gauge railroad company.32 A statute 
authorizing a municipality or other corporation to 
subscribe for stock in a railroad corporation to be 
organized under the general law does not constitute 
a special act granting a charter to such railroad 
company or amending its charter,-33 nor does an 
express enactment subjecting railroad companies 
organized under special charters to the provisions of 
the general laws constitute a special amendatory 
act34 

Charier as contract. The corporate charter grant¬ 
ed a railroad is in effect a contract between it and 
the state,35 as well as between the corporation and 
its stockholders,3 3 between the stockholders and the 
state,37 and between the stockholders inter sese.33 


§ 8, Incorporation and Existence 

In order to create a railroad corporation de Jure, 
there should be a substantial compliance with all stat- 
utory requirements, but irregularities in its organiza¬ 
tion Will not preclude a railroad from becoming a corpo¬ 
ration de facto. 

Under the laws governing the organization of 
corporations generally, discussed in Corporations § 
23 et seq, in order to create a railroad corporation 
de jure there must be at least a substantial com¬ 
pliance with all conditions precedent prescribed by 
statute,®3 including provisions as to the minimum 
number of persons who may unite to form the cor¬ 
poration,*40 and the courts have no power to dis¬ 
pense with statutory requirements or to supply stat¬ 
utory essentials, whatever may be the benefit, con¬ 
venience, or necessity of so doing,4l since what the 
statute requires to be done in order to complete the 
organization of a railroad corporation as a body 
politic IS mandatory and essential, and without com¬ 
pliance therewith the charter is void and the incor¬ 
poration is incomplete.42 

Defects or irregularities m the organization of a 
railroad corporation are not, however, necessarily 
fatal to its existence,43 and notwithstanding such 
defects it may be at least a corporation de facto.44 
Such irregularities or defects are cured by a sub¬ 
sequent legislative enactment recognizing or au¬ 
thorizing the company's existence as a corporation.45 

Corporators, Unless otherwise provided by law, 
it IS not necessary that the corporators of a railroad 
company shall be residents of, and dwellers in, the 
state of incorporation 46 There is nothing to pre¬ 
vent officers and employees of one railroad com- 


Shambaugh, 17 S.W. 681, 106 Mo 
657. 

24. Ga—^Brldwell v. Gate City Ter¬ 
minal Co. 56 S £3 624, 127 Ga 620, 
10 LRA.NS, 909 

61 C J p 416 note 1. 

25. Wls—^Attorney General v. Chi¬ 
cago, etc., R. Co, 35 Wis 426 

61 C.J. P 416 note 3. 

26. XT S.—Chicago, etc, B Co v 
Cutts, State of Iowa, Iowa, 94 IT 
S. 165, 24 L Bd. 94 

Ky.—^Bentler v. Cincinnati, etc, B 
Co, 203 S.W. 199, 180 Ky. 497. 

27. Conn—^New York, etc, B. Co. v. 
Motil, 71 A. 663, 81 Conn 466. 

28. Md—^XTnlon B. Co. v. Canton B. 
Co., 65 A 409, 105 Md. 12. 

29. Pa.—^In re Pittsburg Transfer 
R, Co, 1 Pa Co. 411. 

61 C J. p 416 note 8. 

30- III.—Schlauder v Chicago, etc., 
Tract. Co., 97 N.EI 238, 268 Ill. 164. 


31. Ill—^Bradley Mfg. Co v Chica¬ 
go, etc, Tract. Co, 82 N.B. 210, 229 
Ill 170. 

32. Pa —Pittsburg, etc, B Co v 
Keating, etc, B Co., 81 A 935, 233 
Pa 71 

51 C J. p 416 note 11. 

33. NT—^People v. Mealy, 120 NEl. 
166, 224 NT. 187 

34. Wis—State V. Northern Pac. B, 
Co., 147 N.W. 219, 167 Wis. 73. 

35. Ga—South Western B. Co. v. 

Benton, 68 S B 2d 906, 206 Ga 770, 
certiorari denied 71 S Ct. 44, 840 
U S 816, 95 L Ed.- 

61 0 J p 416 note 6. 

36. Ga—South Western B Co, v 
Benton, supra. 

37. Ga—South Western R. Co, v. 
Benton, supra. 

38. Ga—^South Western R. Co. v. 
Benton, supra. 

39. Mo.—St Joseph, etc., It Co. v. 
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Shambaugh, 17 SW. 681, 106 Mo 
567 

51 C.J. p 416 note 17. 

40. N T —^People v State R Comrs , 
93 N.T.S 684, 106 App Div 273. 

51 C.J p 416 note 18 

41. Tenn—Collier v. Union R. Co, 
83 SW. 166, 113 Tenn. 96. 

42. Tenn.--Colli6r v. Union R Co, 
supra 

43. Pa.—Commonwealth v. Central 
Pass. B Co, 62 Pa 606 

44. N.T—In re New York, etc., R 
Co., 85 NB. 1014, 193 NY. 72. 

61 C.J. p 416 note 22. 

45. Ill—McCartney v. Chicago, etc, 
R. Co, 112 Ill. 611. 

51 CJ p 416 note 23. 

46. N.J.—^New Jersey Cent R. Co 
V. Pennsylvania R Co., 81 N.JBq 
475, reversed on other grounds 32 
NJBq. 766 

Personal liability of promoter on 
contracts to furnish or procure 
right of way see Infra {77. 
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paiiy from organizing another if they act ni good 
faith, even though the organization of the new com¬ 
pany is for the benefit of the older onc,^'^ 

Apl^roval of Inicn^iaic Commerce Commission 
has been held not essential to the valid incniporation 
of a lailroad company although it is to he engaged 
in interstate comnieicc 

Conditions subsequent, A failure to coinjily with 
a condition subsequent in a statiiLe incorporating or 
authorizing the incorporation of a lailroad coinimny 
does not affect the validity of its organization or 
its existence,'^!* although it may subject the fran¬ 
chises of the corporation to forfeiture at the instance 
of the state, as discussed infra § 18. 

Rcincorporation. Where a railroad cotn{)any is 
roincorporated after having been dissolved because 
of a defective organization, it is subject to the laws 
in effect at the time of reincorporalion and must 
comply therewith as in the case of a new company/*^* 

Collateral attack. The valid coiporatc existence 
of a railroad company may not bo collaterally at¬ 
tacked.®^ 

§ 9 , -Subscription to, and Payment of, 

Portion of Stock 

Under tome provltlont of taw It It « prtrequltlto to 
the oronniasatlon of a rnilroad corporation that tharet 
of ttook to a certain amount ahall be tubtoribed and paid 
for. 

Under constitutions, statutes, or charters pro¬ 
viding therefor, it is a prerequisite to the valid 
organization of a raiIro<acl company that shares to a 
certain amount shall be subscribed, aiul that a cer¬ 
tain portion or per cent of such subscription shall 
be paid.®® It is not necessary, under such provi¬ 
sions,. that the required per cent he paid on each 
subscription at the time of making it or previous to 
the filing of the articles of association, but it is 
sufficient if the cash payments, hy wliorn.soever made, 

47. Ohio —Chnsapeake, otc., R. Co. 

V. Barffot, 10 Ohio App. 443. 

48. Ohio.—TTew Turk, etc.. It. Co. v. 

Black. 26 Ohio N.R.N’.S., 376. 

49. S.C,—Choraw, etc., R. Oo. v. 

White, 14 8.0. 51. 

61 aj, p 417 note 27. 

5a N.T.—rn ro New Tork, etc., JL 
Co.. SB N.BJ. 1014, 198 N.T. 72. 

51. Pa.—Pittflbursr, etc.. R. Co. 

Koatiner, etc., R. Co., 81 A. 936, 288 
Pa. 71. 

510.x p 417 note 31. 

58. N.C.—Kinston, etc., R. Co. v. 

Stroud, 43 S.B. 913, 182 N.C. 418, 

61 C.X p 4X7 note 36. 


amount in the aggregate to a sum equal to the re¬ 
quired pci cent of the leqmied capital stock Sub¬ 
scriptions, within the meamiig of such piovisions, 
must he unconditionaland c<mdilional subscrip¬ 
tions made before oiganizatioii cannot be considered 
in determining whether the lequisile amount of 
slock has been siihsciibed to aiilliori/e the oigainza- 
tion.®® Under statutes icipuriiig jiaymeiil to be made 
in ca.sh, a ch<*ck drawn in good faith against a suffi¬ 
cient fund in a solvent bank is ouliiiauly held to be 
suflicient,®'^ as is a d<‘posil oi the leciuired amount 
in a solvent bank, to the ciedit of the company and 
.subject to its cheeks.®^ 

§ 10. - Certificate or Articles of Incorpo¬ 

ration 

a. In general 

b. Specification of UTmini 

a. lu Goneral 

Tho corporators should effect a subotantlnl oompll. 
ance with all statutory provisions flovornlno the certifi¬ 
cate or articles of Incorporation, ns with respect to Its 
execution, form and contents, and the fillna thereof. 

The corporators of a railroad company should 
comply suhslantially with .statutory provisions rela¬ 
tive to the execution of its certificate or articles 
of incorporation®® and the acknowleilgment there¬ 
of,®® aiul should attach thereto such supporting affi¬ 
davits as may be reciuired.®^ Statutes t)rovi<liiig that 
failure to attach the requisite supporting affidavit.s 
may siibseciueiitly ho remedied by filing a curative 
affidavit are intended to provide a renu*dy for tlic 
defect .so as to preserve the rights of stockholders.^^ 

Form and contents. Where the form of the cer¬ 
tificate or articles of incorporation of a railroad 
company is prc.scribcd hy slatule, it mu.st he fol- 
IcAved.®® There should be a substantial cotnidiance 
with statutory provisions requiring the certificjite or 
articles to specify the object and purpo.ses of the 

73 N.K. 661, 181 N.Y. 03, 34 N.Y. 
(Uv.rroc. 127. 

59. XT.8.—CJrimu V, Clinton X^Ino Mx- 

tanslon li, Co., C.aublo, 11 l>\Cas. 
No.6,8l6. 

61 O.X p 418 note 47. 

CO. N.Y.—Peoplft V, Railroad 
Comrif,, 77 N.Y.S. 380, 75 App.Div. 

too. 

61 C.X p 418 note 48. 

81. Ottl.—Paopl«» V. SItoekton, otc., R. 

Co., 46 cal, 300. 13 Am,U. 178. 

61 C.X p 418 note 60. 

68. N.Y.—In ro N«w York, oto., R. 
Co., 86 N.B3. 1014, 193 N.Y. 72. 

6a. Tonn.—Colllor v. Union It Ch„ 
83 aw. 165, 118 Q?eKm. OC, 


53. N.C.—Kinston, oto,, R. Co, v, 
fltroud, Hupra. 

61 0.x p 417 note 30, 

64. N.Y.—Lako Ontario, etc., R. Co. 

V. Mason, 16 N.Y. 461. 

51 ax p 417 ttoto 40, 

55. Or.—Falrviow R. Co. r, Spill¬ 
man, 82 P, 688, 23 Or. 687. 

56. Or.—^Falrvlow R. Oo. v. Spin- 
man, supra. 

57. Cal.—PoopJo V. Stockton, etc., 

R. Co., 46 Cal. 306, 13 Am.R. 178. 
N.Y.—In ro Staton Island Rapid 

Transit R. Co., 87 Hun 422, af- 
nrmod 101 N.Y. 686. 

58. N.Y.—Matter of Wood, 91 N.Y. 

S, 226, 99 App.I>iv. $84, alBrmod 

3S0 
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company,the length of the road,®® the name as¬ 
sumed by the company and by which it is to be 
known,®® its principal place of business,®*^ the names 
of the directors,®® and other matters required to be 
shown ®® Although the certificate or articles are 
defective, they may be sufficient to constitute the 
company a corporation de facto.*^® Matters not re^ 
quired by statute to be stated need not be set forth 
in the certificate or articles,and provisions there¬ 
of as to such matters may be treated as surplusage 

Filmg, The corporators of a railroad company 
should comply substantially with statutory require¬ 
ments as to the filing or registration of its certifi¬ 
cate or articles of incorporation.73 The filing of 
the articles of incorporation or association is, how¬ 
ever, no part of such articles, but is a fact separate 
from, and independent of, them.74 An indorsement 
of filing IS not Itself the filing,*^® but is at most 
prima facie evidence of the time of filing,'^® as to 
which parol evidence is also admissible.^^ 

Amendments to a certificate or articles of incor¬ 
poration must comply with statutory provisions rel¬ 
ative thereto.'^® If a place which should be named 
as on the route of a railroad is omitted, such omis¬ 
sion may be cured by amendment of the charter,^® 
although an amendment attempting to effect a 
change in the proposed route and terminus of a 
railroad is insufficient where a certificate of change 
and a map and survey have not been filed as re¬ 
quired by statute;®® and no such change can be 


made by amendment under a statute providing mere¬ 
ly for the cure of informalities or defects in the 
original articles or certificate.®^ 

b. Specificatiou of Termini 

In the absence of statute so requiring, the charter 
of a railroad need not name its termini; but where stat¬ 
ute so requires it should do so, with at least reasonable 
certainty. 

In the absence of statute requiring it, the charter 
or articles of incorporation of a railroad company 
need not state the termini of the railroad proposed 
to be constructed or operated by the corporation.®^ 
Where, however, it is provided by statute that the 
termini shall be designated or described therein, 
there should be a substantial compliance with such 
requirement.®® On the other hand, the purpose of 
providing for such designation is only to indicate 
the general location and direction of the railroad,®^ 
and so it has been said that great latitude should 
be allowed in naming the termini,®® and that a stat¬ 
ute requiring them to be designated should be liberal¬ 
ly construed.®® Accordingly, it is necessary to 
designate the termini only with reasonable certain¬ 
ty.®*^ The designation of a particular town or city 
as a terminus is sufficient, without a more specific 
statement of the exact place of beginning or ending 
of the road;®® but unless otherwise provided by 
statute it is not necessary that a city or town be 
named as a terminus,®® and the designation of any 
point sufficiently described to be readily ascertain- 


64. Mich —Bay City Belt-Line R. 
Co V. Hitchcock, 51 NW 808, 90 
Mich 533 

65- JSrC—^Kinston, etc', R, Co v 
Stroud, 43 S K 913, 182 JST.C 413. 

61 C.J. p 41$ note 66 

66 . Ohio—^Atlantic, etc, B Co v. 

Sulhvant, 6 Ohio St 276. 

67- U.S.—Canon City, etc* R Co v. 
Denver, etc, R. Co,, C.C.C 0 I 0 , 6 F, 
Cas.No.2,387, reversed on other 
grounds 99 V S. 463. 26 L.Bd. 438. 

68 . Ind —^Bakright v. Logansport, 
etc., R. Co , 13 ind 404. 

61 O.J, p 41’8 note 68 

69. Md -^HyattsvlUe v. Washing¬ 
ton, etc., R. Co, 87 A 828, 120 Md 
128 

51 aj. p 418 note 59. 

70. etc., R, Co. v. 
Cary, 26 N,T. 76 

Corporations de facto generally see 
Corporations 5§ 93-107. 

71. —^Pittsburg, etc, B. Qo. v 
Keating, etc, r: Co, 81 A. 985, 233 
Pa 71 

73. Pa-—Pittsburg, etc., 'R. Co. v. 

Keating, etc., R. do, supra. 

73- H C -^Kmstoni etc,, R. Co. v 
Stroud; 48 S.B. 9l8. 132 N.C. 413. 


Tenn,—^Anderson v. Middle, etc, 
Cent. R. Co, 17 S W. 803, 91 Tenn 
44. 

74. Ind —Johnson v. Crawfordsville, 
etc., R. Co, 11 Ind 280. 

75. Ind—Johnson v Crawfordsville, 
etc., R Co, supra 

76. Ind.—^Johnson v Crawfordsville, 
etc., R. Co., supra. 

77. Ind —Johnson v. Crawfords ville, 
etc., R. Co., supra. 

78. N T.—^Matter of Rlverhead, etc , 
B, Co, 66 HT.S, 938, 36 App.Div 
514. 

Amendment of charter or franchise 
generally see Jnfra $ 18. 

79. Md —^Hyattsville v Washing¬ 
ton, etc., R Co., 87 A 828, 120 Md. 
128 

80. Matter of Rlverhead, etc., 
B Co, 65 N.TS 93’8, 86 App^Dlv 
514. 

81. * N.T.—'Matter' of Biv4rhead, etc» 
R. Co, supra. 

93 . Wis.—M;ilwaukee Light, eto., Co. 

V. Milwaukee ipTorthern R Co, 112 
NW. 663, 132 WiS. 318, followed 
in Milwaukee Light, etc, Co, v. 
Milwaukee-Northern R. Co., ,11^ N 

W. 672, 132 Wis. 342, ' ‘ 

^Sl* 


83- Tenn—-Collier v Union R. Co., 
83 SW 166, 113 Tenn. 96. 

61 C.J p 419 note 74, 

Change of terminus by amendment 
see supra subdivision a of this 
section. 

84. Md—Union R. Co. v Canton R. 
Co, 66 A. 409. 105 Md. 12 

85. Ill.—^Altoh, etc, R Co. v Van- 
daha R. Co., Ill NB. 631, 271 111. 
658 

51 C J p 419 note 76. 

86. Md—HyattsviUe v. 'Washing¬ 
ton, etc, R Co.. 90 A. 616, 132 Md 
660 

61 C J. p 419 note 77. 

87. Md —HyattsvUle v Washing¬ 
ton, etc, R Co. 87 A. 828, 120 Md 
128 

51 C J P 419 note 78. 

88. N Y —^New ,Tprk, etc., R. Co. 
O’Brien, 106 J^.Y.S. 909, ,01 App. 

‘ Dlv. 819, aihrmed 86 N.Bf 1113, 192 
N.Y 668. 

61 aj p419note'79.. * 

' ' 1 ^ II t ^ 

89. Md.—HyattsvUle v. Washing¬ 
ton, eto, R. Co ; 8'23» 12® Md. 

128—Union R Co. v. Canton R. Co , 

* ‘66 A. 409, f06ml2: ' 
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able is suflicicnt.^0 Where the designation of the 
tenmni indicates that tlic propOwSed railroad is for a 
private use rather than a public one, a charter 
should be refused 

Railroad running to or from place outs^e the 
state. Under a statute re(iairinfr the termini of «i 
proposed railroad to be speoifietl in the charter or 
articles, termini within the stale must be desi}»nated, 
in view of the legislature’s lack of power to authoi- 
ize construction or operation of a railroad outside 
the state.®- Where the load is to extend thiough a 
state from or to points outside the state, it is siifll- 
cient to desig'nate as tennini the places where the 
road is to cross the state line,®*'* but it is not neces¬ 
sary that the precise points be named as lonp^ as they 
arc otherwise sufliciently described.®'^ So the statute 
is complied with as designating as a terminus a 
point outside the state where it is so near the state 
line that the place where the road, passing to such 
terminus along the route indicated by the charter, 
would intersect the line may be ascertained with 
reasonable certainty;®** and the <losignation of a 
city outside the state as a tci minus is sulTiciont where 
a boundary of such city is coincident with the state 
lino.®® 

Branch lines, A statute requiring the charter or 
articles to state the termini of the road has been 
held to apply only to the main line of the railroad,®'^ 
and not to retiuire the specification of termini of 
branch lines.®® 

Route, Unless otherwise provided by statute the 
charter or articles of a railroad company need not 
contain any <lcscriplioa of the route of the pro¬ 
posed railroad except as the .specification of the 
termini may be required,®® although the route may 
be generally stated therein.^ Under some statutes, 
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however, the county or counties, city or cities, 
Ihrougli which the railroad is to pass should be 
slated,^ and it is sometimes rcciuircd that the route 
of a lailroad through a city or town shall be des¬ 
ignated in order that the company may obtain proper 
permi.Hsion to occupy the sticets over which it is in¬ 
tended to build the load.® A statute requiring the 
chaiter to name the cities and towns thioiigh or near 
which the railroad is to run docs not mean that 
every incorporated place through or past which 
the road i.s eventually laid out must be named,^ 
since the object of such provision is merely to pro- 
cine a d<‘scnptton of the general location and direc¬ 
tion of the pioposed road;® and, in any event, if a 
place winch should be named is omitted, the failure 
to name it may be cured by amendment of the 
charter, as diseiisscd .supra subdivision a of this 
section, A more definite designation of the route 
than is required by statute is mere surfilusage and 
dot‘s not rc.strict the company to the route so 
de.signated.® 

§ 11. -Acceptance of Charter 

Ineorporntlon of a ratlrcnd formod by upeclal charter 
(« Incomplete until acceptance of the charter by the 
corporators, 

Whore a railroad company is formed by a special 
charter, the incorporation is not complete until the 
chartiT is accepted by the corporator.s,'*' On clue 
acceptance, however, of a special act vesting des¬ 
ignated persons with corpoi'ute powers and declaring 
them to be a corporation, the corporation is created 
eo instanle,® and acceptance of the cliarler is all that 
need be shown to prove corporate existence,® pro¬ 
vided the grant of corporate capacity is not subject 
to any conditions precedent, as discussed supra § 10. 

Mode and manner of acceptance. In the absence 


90. IU.F—Alton, etc., II, Oo. v. Van- 
dalla n, Co.» 111 N.2Q. 631, 271 XU. 

m, 

51 C.J. p 410 note 81. 

91. 1 * 0 ,'—In rc Plttuburff Tranwlor 
B, Co., 1 ra.Co. 411. 

51 O.J. p 410 note 82. 

99 , Md.—Ityattsvllle v, WaHhinir- 
ton, etc., It Co„ 87 A. 828, 120 Md* 
128, 

93. Md.-—HyattivlUe v. Washini?- 
ton, etc., B, Co., 87 A. 828, 120 Md. 
128. 

84. Md.—^HyattsviUe v. Washlnff- 
ton, etc., R, Co., 87 A. 828, 120 Hd. 
128. 

98. Md.—Hyattevllle v, WaiBhlng- 
ton, etc., R. Co., 87 A. 828, 120 Md. 
128. 

51 C.J. p 419 note 86, 

94 Md.—B;yattsvJiUe Washing¬ 


ton, otc„ It. Co., 87 A 838, 130 Md, 
138. 

97. Nob.—Trent**! V, Missouri Pae. 
U. (3o., 40 N.W. 1110, 33 Neh. 171, 

98. Neb.—Trestor v, Missouri Pa<!. 
11. Co., supra. 

99. N.Y—People V. floeond Pint. 
Public gcrvlce Commission, 150 N. 
T.S, 1023, 171 App.X>iv. 865, re¬ 
versed on other grounds 126 KZO. 
488, 227 K.T. 248. 

Tenn.—Collier v. Union R, Co., 83 S. 

W. 166, 113 Tonn. 06. 

61 C.*J. P 410 note 90. 

1 . Tenn.-*-Conior v. Union R. Co., 
supra. 

9. Md/—Piedmont, etc., R. Oo. v. 

Speelman, 10 A 77, 293, 57 Md. 260. 
61 0.x P 420 note 92. 

4 Tenn.—Collier v. Union R. Co., 
83 S.W. 165, 113 Tenn. 96. 

35a 


4 Md.—TryattHvnia v. Washing¬ 
ton, etc., R. Oo., 87 A. 828, 120 Md. 
128. 

5. Md.—HyattsvlUe v. Washing¬ 
ton, eto., K. Oo., 87 A. 828, 120 Md. 
128. 

6 . Ohio,—Tlayes v, Toledo R., etc., 
Co„ 6 Ohio OIr.Ct„KH., 281, 26 Ohio 
Cir.Ct. 396, aUlrmed 72 K.R, 1166, 
70 Ohio »t 426. 

61 C.X P 420 note 98. 

7. Tex.—Quinlan v, Houston, etc., 
R. Co., 34 fl.W. 738, 89 Tex. 366. 

61 0.x p 420 note 2. 

4 Ark.—Xlttle Rock, etc., XL Co. v. 
Little Rock, etc., R Co., 86 Ark. 
663. 

9. Mo.—Roosa V. St Joseph, etc., R 
Co., 21 H.W. 1124, 114 Mo. 568—St 
Joseph, etc., R Co. v. Bhambaugh, 
17 S.W. 631, 106 Mo. 667. 
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of any provision requiring it, the acceptance of a 
charter in any formal manner is not necessary^® 
Acceptance may be implied from the circum¬ 
stances,as where the act creating the corporation 
was passed at the request of the directors designated 
in the charlcr.i2 Acceptance may also be implied 
from acts done in apparent reliance on the char¬ 
ter,such as the organization of the company pur¬ 
suant to its provisions,the exercise of corporate 
powers,i5 the construction and operation by the com¬ 
pany of a part of its railroad,!® the subsequent ob- 
tainment of an amendment to the charier,or other 
unequivocal acts,!® even though performed outside 
the territorial limits of the state by which the charter 
was granted.!® Without an organization of the cor¬ 
poration under the charier there can be no accep- 

tancc.20 

Conditions or restrictions. As a general rule, 
when a charter is granted, whether it is one of 
creation, or an amendment to a preexisting charter, 
it must either be accepted or rejected as offered and 
without condition.®! Acceptance of the privileges 
conferred by the charter constitutes a submission to 
the restrictions and reservations accompanying the 
grant,®® and to all conditions imposed thereby,®® and 
carries with it as well an assumption of all the du¬ 
ties and obligations imposed by general law except 
as modified by the special charter.®^ 

§ 12. —— Organisation Fee or Tax 

Statutes Imposing organization taxes on ail corpo¬ 
rations without specification of railroad corporations have 
been held nevertheless applicable to the latter, but, where 


general statutes and statutes specifically covering rail- 
) roads coexist, the general statutes may be held inap¬ 
plicable to railroads 

Statutes imposing on corporations organizing in 
the state an organization fee or tax measured ordi¬ 
narily by a specified per cent of the authorized 
capital of the company, and m terms applicable to 
every corporation organized and doing business 
under the laws of the state, are applicable to rail¬ 
road corporations, even though railroads are not 
specifically referred to therein, unless the contrary 
intention appears,but, where there are coexisting 
general statutes and statutes specifically applicable 
to railroads, the general statutes may be held inap¬ 
plicable Unless otherwise provided by statute, 
however, failure to pay an organization tax docs 
not prevent the company from being a corporation,®*^ 
although it may be prohibited from carrying on its 
business until the tax has been paid, as discussed 
infra § 27. Under such a statute a railroad com¬ 
pany formed by the consolidation of two or more 
others is subject to the tax even though the con¬ 
solidating companies had paid taxes on their original 
organization,®® and where the property and fran¬ 
chises of a railroad company are sold under fore¬ 
closure and a new company formed it is liable for 
the tax;®® but the statute has no application where 
there is merely a purchase of the property and 
franchises of one railroad company by another.®® 
The mere extension of a charter has been held not 
to constitute the incorporation of a new company so 
as to require payment of the fees prescribed for in¬ 
corporation,®! but, where a statute so provides, the 
tax is payable on an extension of the charter.®® 


10. Tex—Quinlan v. Houston, etc., 
B, Co, 34 SW. 788, 89 Tex 356. 

11 . Mo.—^Farnsworth v. Lime Bock 
B. Co., 22 A 373, 83 Me. 440— 
Bangror, etc, B. Co, v Smith, 47 
Me. 34. 

12. Mo.—St. Joseph, etc, R, Co, v. 
Shambaugh, 17 SW. 681, 106 Mo 
667 

13. Mo—St. Joseph, etc., B Co v. 
Shambaugh, supra. 

14. NC—Seaboard Air Line B Co 
V. Olive, 65 SB 263, 142 KC. 257, 

51 O.J. p 420 note 10. 

15. Md,—^Lyons v. Orange, etc, B 
Co., 32 Md, 18. 

Mo —St. Joseph, etc, R Co. vr Sham- 
haugh, 17 ^.W. 681, 106 Mo 667, 

10. Mo—St. Joseph, etc., B Co. v, 
Shambaugh, supra 

17. Me—Farnsworth v. Lime Bock 
B Co, 22 A. 373, 83 Me. 440. 

18. Md—^Lyons v. Orange, etc., B 
Co, 32 Md. 18. 

19. Mo—Ohio, etc, R. Co. v. Mc¬ 
Pherson, 36 Mo. 13, 86 Am.D. 128. 
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20. Tex—Quinlan v. Houston, etc, 
R Co, 34 SW 738, 89 Tex 356. 

21. Md—^Lyons v. Orange, etc, B 
Co, 32 Md. 18 

NT—^People v State Tax Com¬ 
mission, 169 NB. 703, 247 NT. 
9. 

23. Md—^Lyons v Orange, etc., B 
Co, 32 Md. 18. 

24. Ind —Cincinnati, etc , B. Co v 
Oonnersville, 83 NB. 603, 170 Ind 
316, affirmed 31 S Ct 93, 218 US 
336, 64 LBd 1060 

25. Wis.—State V. Northern Pac R 
Co, 147 N.W. 219, 157 Wis 78. 

26. Ill,—Chicago, B. & Q R. Co V. 
Doyle, 102 N B. 260, 268 IlL 624, 
Ann.Cas 1914B 385 

Pee on renewal of charter 
Statute requiring corporations, on 
renewal of their charters, to pay the 
fees required of new corporations, 
does not apply to a railroad compa¬ 
ny renewing its charter under the 
provisions of a statute which con¬ 
tains no provision as to the pay- 
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ment of fees—Chicago, B. & Q R 
Co. V Doyle, supra 

27. N T.—Muehlenbeck v. Babylon, 
etc, R Co, 66 NT.S. 1023, 26 Misc. 
136 

28. Mo.—State v Lesueur, 46 S W, 
1076, 145 Mo 322 

51 C.J p 420 note 26. 

29. N.T.—People v Cook. 18 NE. 
113, 110 N T 443, affirmed 13 S Ct. 
646, 148 US 397, 37 LBd 498, 14 
set 1150, 154 U.S 612, 38 LBd. 
1073. 

61 O J. p 421 note 26. 

30. NH—^In re Opinion of Justices, 
23 A. 620, 65 NH, 678. 

31. Ill.—Chicago, etc, R. Co v. 
Doyle, 102 NB. 260, 268 Ill. 624, 
Ann.Cas.l914B 886. 

32. Tex.—^Flowers v Pecos River R 
Co, 156 SW.2d 260, 138 Tex 18 

Construction and operation of stat¬ 
utes 

Business corporations act which 
required public utilities to pay same 
fees 1^1 other corporations, but which 
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Where Ihe stritiiic exempts from payment of an in¬ 
corporation lax a railroad winch has l^uill a lailway 
into or thnnij;h the stale, the secietary of stale may 
not refuse to renew the license of such a laihoad on 
the }»i<)uiul that the statute is uncoiislitulioiial, since 
his duties aio puioly ministerial 

License fees or piivile^e taxes iiiip<jsed on rail¬ 
roads are discussed infra § 27. 

Amendment tax. Under a statute providinpf that, 
on the fihnp: by a railroad company of an anieiicl- 
meal to its charter, it shall p.iy a tax based on its 
authorized capital, a company filing an anien(hn(‘nt 
not increasiiif* its capital stock is not subject to 
such tax;^*^ and, where by amendment the capital 
stock is increased, the tax is ie(|uired to he paid on 
the increase only, and not on the ori{;iiuil capital.'*f» 

§ 13. Capital and Stock 

a. In ^»eneral 

b. Issuance and cHstrihution 
SL In General 

The general rulee aovernlne quonttone at to tho 
capital, stock, and ttockholdert of corporations ordinarily 
control In respect of such questions when arising In con* 
nootlon with railroad companies. 

Kxcept as modified by special constitutional or 
statutory provisi<»us relating to railroad companies, 
the K^Mieral rules j^overuiuj^ tho capital stock and 
stockholders of corporations, discussed in Corpo¬ 
rations §§ 192 -714, control iu rosiiect of such mat¬ 


ters when arisin.cf in connection with railroad com- 
jianies,'*^* as in the case of questions as to divi- 
<leiuls ‘^7 

Im tease of capital stock. Tn tlu' c'lercise of its 
broad fiower to re.c^ulate r.iihoad eiunp.inies, the 
U\i»islatnio has authority to enact staluU‘s iej;nlatiiij; 
the increase of lludr caiiilal stock and picscrilmif^ 
the purixises for wliich and th<‘ coiuhtions on which 
such an increase may he niruh'/^^ in oider to iirevent 
secieey ot opeialioii and aeconnts atul llu* issuance 
of fictitious or water(‘d sh)ck.^t^ Where such a stat¬ 
ute exists, the capital stock of a railioad comp<iny 
may he iiicrc‘as<‘d only in the manner and on the 
conditions tluMvhy prcsciilied;'^*^ and such a provi¬ 
sion IS a restliction on a gtmeral statute periiuttini?; 
corporations by their by-laws to fix th<‘ ainouul of 
capital slock.^* Under a statute providin,*^ foi in¬ 
creases of stock only with the consent (»f a majority 
of the stockholders, no distinction is to ht^ made be¬ 
tween holders of common and pnderred stock, for 
such purpose,rind the slock may h(‘ incrt‘a.sed with 
th<‘ consent of the majority, without re^janl to the 
character of their stoclc/***^ A i-tatnt«* piohihitin^ 
the issuance of preferr(‘d slock without the consent 
of all the stockholders do»*s not prevent a railroad 
company which has issued ptvfetn*d sl<tck from in 
creasiuja; it in the mantuT provi<led by statute with¬ 
out such consent,'^ ^ Where two or more statut<‘S 
relatiiqt ti) increases of capital stock each provide 
complete mo<U‘S thereof, they will not In* lejnuiclt <1 as 
iu conilict,^f> and they should he construed as provitl- 


eontalnoU certain cxeeptUinn relat- 
lurr to raUroJKlH, did n«it repeal pro- 
vlHlons of rallroatltt a<*t reltilUiR to 
payment of feow for extomllnH: cor¬ 
porate <Iurtttlon oC rallr<md and kou- 
eral eorporiitlcmH act and riillrondw 
act remained Indcpcmlent stalutoa.*— 
Pttorla ^ ItJ. Hy. Clo. v. Wrlirht, 37 
N.R2a 332, 377 XU. 020, 

33* Mo.— Wtatto 03C rol. (UxlcafTO, II. 
r, ^ l\ Uy. <lo, V. IleeKer, <41 S.W. 
2d 1S8, 328 Mo 641. 

34* Tox,—St Iwoultt South Wostom 
It Co. V. Tod. 64 aw. 778. 04 T©x. 
082. 

36* Tox,—St. I.<outM South Western 
XI. Co. V. Tod, supra. 

aa us.—Koll V, OroHfi, O.A.TCX., 
171 V\2d 716, certiorari denied 70 
S.Ct. 65, 338 U.a 816, $4 T..iad. 403. 
K.TX.—irackett v. Iloston Sc MtUn© H. 

It, 07 A.2d 340, 06 NJL 611. 
fiubscrlptlonH to stock; rlKhts and 
liabtUtlos of stof^kholdors, hoc in¬ 
fra 6 14. 

Vutfohasc of •JdLtlro oapiial ©took 
Where wrllinK was deliberately 
adopted by all parties tus expression 
of their contract foi^ purchase of en¬ 
tire capital stock of railway com¬ 


pany, alt provlouH xieKOtintlonM were 
murKed Into It titul em-h party niuMt 
bo h(dd to ItH pnwlHlona- Kell v, 
tlroHH, t*1,A,TfX., 171 |e2d 716, <'er- 
tlorarl denied 70 S.Ot. 66, 338 ir.H. 
816, 04 J..Kd. 403. 

Sale of corporate property, Talnation 
of stock 

N.ir.—IlaeUett v. Tkinton Maine 
XI. It, 07 A.3d 84(1, 06 N.lf. 611. 

37. TT.S.—cjuttmium v. llllnola tiTeui, 
It Co., P.Cl.K.y., 01 F.Hupp. 286. 
WlH.—JUltehlk V. (Jreen liny & W, tl. 
Co„ 20 N.W.2a 633, 260 WlH. 177, 
certiorari denied 68 H.Ct. 2i6, 332 
UM, 835. 02 I..Kd. 408. 

Discretion of directors to wltlihold 
Hoiwd of cUrceturM of railroad 
company, in oxendne of sound busl- 
lujHH Judirment could withhold decla¬ 
ration of tllvidendn on noneumula- 
tivo preferred stook diirln#? certain 
years denpito f‘xlHtenc« of net In¬ 
come in each of yearn in quoMtlon in 
excoHS of amount which would have 
b(Ktn required to pay such dividends. 
—Oluttmann v. Ililnois Cent It Co., 
I>.C.N.Y., 91 IP.Supp* 286, applyin# 
Illinois law, 

Somfoe 

^ Directors of railroad corporation 


have duty to pay dlvblemlM only 
frtim net eiirnlnKa after ne<*en.*«ry 
(•Kpt'nMeM are p»id e-Kfj'id aM divl- 
demhi xnny be pnltl out of ae* unm- 
bited Htirplun,- lilllehik v, (ire(‘n 
liny W. It 26 M.\V.2«l 6.33, 266 
WlH. 177, <'ertl<»rnrl denied 68 H.CL. 
216, 332 IT.H, 836, 62 li.Kd. 408. 

38. Minn.' Stnte v. (Iri'ot jvrortlo'rn 
it Co., lit N.W. 2HU, 100 Mum. 
446, 10 l-.n.A..N.S., «r»o. 

39* Minn.’- State v. (Jreat Ntudhern 
it Co., supra. 

ao* Pa.—Chartiern ConnoetInK 
Oo., 1 IUCi>. 270. 

41. Term,- drub»n It Oo. v, SntM‘il, 
4t S.W. 364, 47 H.W. 80, 00 Tenn, 
1 . 

43* tr.S.—.points V. WabUMh U. Co.. 
C.aN.Y., 167 V\ 146, Teve*racd cm 
other "itrounds 176 F. 333, loO 
C,(J.A, X, eorlloravl denied 3t S.<U. 
226, 218 U.S. 677, 64 t.Kd. 1206. 

43. n.S.—I>oiat» V. Wabash It Co., 
supra. 

44. US.—Point* y. Wabash It Co., 
supra. 

45. Ind.—^Jackson v. lUttHburfdi, 
etc., ft Co., 139 Um 320, 193 XtiU. 
167. 
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ing different manners of increase of the capital 
stock.46 

A statute requiring public utilities to pay specified 
fees for increases of their stock is applicable to 

railroad companies.'*'^ 

Redemption of stock. Where stock of a railroad 
corporation is issued on the condition that it may be 
redeemed by the company, the exercise of the 
right to redeem is not subject to a general statutory 
provision permitting corporations to reduce their 
stock only with the consent of a majority of the 
stockholders,48 and redemption may be made by 
the directors of the company as a corporate act.^® 
A redemption of stock does not constitute a violation 
of a statute prohibiting corporations from purchas¬ 
ing their own stock 50 

Expenditure of capital on railroad. Under some 
statutory provisions a railroad company is required 
to expend a certain per cent of its capital on the 
road within a specified time,5^ but a failure to make 
such expenditure within the required time may not 
be asserted collatcrally.52 Such a provision has been 
held to apply to a railroad company formed by the 
consolidation of others 53 

h. Issuance and Distribution 

stock should be Issued in proportion to the respec¬ 
tive Interests of the recipients. Generally speaking, pro¬ 
visions forbidding stock of railroads to be issued for 
anything other than money, labor, or property do not 
require that the consideration received should be of 
equal market value with the stock issued. 

In accordance with the rules applicable to corpo¬ 
rations generally, discussed in Corporations §§ 
196-209, stock of a railroad company is properly is¬ 
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sued and distributed to the persons concerned in the 
proportions of their respective interests.®^ Where 
receipts for payments made are surrendered and 
stock certificates accepted m exchange for the 
principal amount thereof, no right exists to demand 
additional stock to the amount of the interest ac¬ 
crued on such payments 55 

Consideration, Constitutional or statutory provi¬ 
sions prohibiting railroad companies from issuing 
capital stock except for money, labor, or property, 
and declaring fictitious issues of stock invalid, do 
not require that the money, labor, or property re¬ 
ceived shall be of equal value in the market with 
the stock issued therefor,55 and in the absence of 
fraud the validity of the stock issued does not de¬ 
pend on the question of such equality,57 although an 
exchange of new stock for stocks or bonds of lesser 
value is invalid.53 Under such a provision stock 
may be issued in exchange for outstanding bonds 
of the company,53 but an issue of paid-up stock as a 
bonus to purchasers or underwriters of bonds of the 
company is invalid.®® Notes secured by trust deeds 
conveying land may legally be accepted in payment 
for stock under such a provision.®^ Under a stat¬ 
ute requiring lands taken in exchange for stock to 
be sold, the question of a reasonable time for such 
sale is one of fact.®^ Stock issued for a considera¬ 
tion other than that permitted by law is void.®® 

Exchangee of common for preferred stock. A pro¬ 
vision in the articles of incorporation of a railroad 
company for the exchange of common stock for 
preferred stock is not modified or avoided by a stat¬ 
ute requiring the approval by a public utility com¬ 
mission of every stock issue,®^ but the obligation 
is imposed on the company to use due diligence to 


46. Ind.—Jackson v. Pittsburgh, 
etc, H. Co., supra. 

47. Ill —Chicago, etc., K Co v. 
Bmmerson, 158 NE3. 867, 327 Ill 
674, 67 ALP 664, certiorari de¬ 
nied 48 S.Ct. 662, 277 U.-S, 601, 72 
LS3d 1009. 

48. US —^Manmngton v. Hocking 
Valley R. Co., C C.Ohio, 183 F 133 

49. US—Mannington v. Hocking 
Valley R. Co., supra. 

50. Ill—Venner v Public Utilities 
Commission, 134 N.H 17, 302 Ill. 
232. 

51. Ind.—Thornburgh v. Newcastle, 
etc, R. Co., 14 Ind. 499. 

Utah—Rio Grande Western R -Co. 
V Telluride Power, etc, Co, 61 P, 
136, 16 Utah '126, error dismissed' 
20 S.Ct. 246, 175 U.S. 639, 44 L.Fd. 
805. 

52. Ind.—^Thornburgh v Newcastle, 
etc., R. Co., 14 Ind. 499. . 


53. Utah.—^Rio Grande Western R. 
Co V. Telluride Power, etc, Co, 
51 P 136, 16 Utah 125, error dis¬ 
missed 30 S.Ct. 245, 176 U.S. 639, 
44 L.Ed 305. 

54. SC.—Williams v Bamberg, etc., 
R Co, 121 SB. 775, 128 S.C 281. 

Disposition of stock of railroad ter¬ 
minal companies see Corporations 
§ 205. 

55- Ky —^Louisville, otc., R Co. v 

Keyer, 7 Ky.Op 60. 

66 . U.S —^Lake St. El. R. Co. v. 

Ziegler, Ill,, 99 114, 39 C.CA 

431, certiorari denied 20 S Ct 1029, 
177 U.S. 695, 44 L.Hd. 946. 

57. U S —^Lake St. BL R. Co. v. 

Ziegler, supra. 

68 . N.T.—Points V Wabash ’ R, Co, 
152 N.Y.S, 803, 167 App Dlv. 669, 
,eheannK denied 164 K.T.S. 1140,' 
170 APPl>iv. ^03. I 
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59. US—^Pollitz V. Wabash R Co„ 
CO.NY, 167 F. 146, reversed on 
other grounds 176 F 333, 100 C. 
OA 1, certiorari denied 31 S.Ct 
226, 218 US. 677, 54 L Ed. 1206. 

Mass.—Brown v, Boston, etc, R. Co, 
124 NE, 322, 233 Hass. 502. 

60. Mich.—^Union City Lumber Co 
V. Traverse City, etc, R. Co., 136 
N.W. 463, 170 Mich, 206. 

61. Tex—^Lumpkin v Brown, Com. 
App„ 229 SW. 498. 

Wis—Blunt V. Walker, 11 Wis. 384, 
78 Am.D 709 

62. Ind—Tabor v. Oinemnati, etc, 

' R Co., 15 Ind. 469. 

63. U.S —Lake St. El , R. Co. v. 
Ziegler, lU., 99 IF ,114, 89 CC.A. 
431, certiorari denied 20 S Ct. 1029, 
177 US. 696, 44 L-Ed. 946. 

64. U.S—^Marony v Wheeling, etc., 
B. Co., D.aN.y., 88 F 2d 916. 
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obtain the approval of the commission of the issue 
of stock to be so given m exchange.®5 

§ 14. Subscriptions to Stock; Rights and 

Liabilities of Stockholders 

a. Subscriptions 

b. Rights and liabilities of stockholders 

a. Subscriptions 

(1) In general 

(2) Conditional subscriptions 
(1) In General 

Liability for the price or value of railroad stock must 
be based on contract, express or implied. Under statutes 
requiring a certain portion of the stock subscription to 
be paid at the time of subscribing, no subscription is 
valid until the required payment has been made. 

In general, any liability for the price or value of 
the stock of a railroad company must be founded on 
a valid contract, express or implied®® Ordinarily 
no formal acceptance of a subscription by the com¬ 
pany IS required,®*^ and failure to reject a subscrip¬ 
tion renders the contract sufficiently mutual to be 
effective ®® A contract with a railroad company to 
construct a railroad in return for an agreed amount 
of Stock docs not constitute a subscription for such 
stock so as to render the contractor liable for the 
par value thereof ®® Where several subscribers sign 
the same subscription agreement by which each 
agrees to purchase the amount of railroad stock set 
opposite his name, the obligation of each subscriber 
IS several and not joint.'^® 

Validity, A subscription is not invalid or unen¬ 
forceable because at the lime it is made the issuance 
of stock subscribed for has not been approved by a 
state railroad commission or public utility commis¬ 
sion, where required by law, provided such appioval 
IS subsequently given.Where a subscription con¬ 
tract is not conditioned on constiuction or comple¬ 


tion of the road, failure of the company or its in¬ 
ability to carry out its purpose docs not release the 
subscribers and, in the absence of any fraud in¬ 
ducing It, a subscription is not rendered invalid by 
the fact that the stock su])scnl)cd for is valucless.'^^ 

Effect, Unless otherwise provided by statute, one 
who subscribes to the stock of a lailroad company 
prior to its organization becomes liable therefor as 
soon as the company is organizcd.'^^ A subscription 
creates a debt against the subscriber for any unpaid 
balance thereof,^® and an assignment or transfer 
of the stock by him docs not relieve him of such 
liability without the consent of the directors,'^® The 
breach of a subscription contract by cither party 
renders him liable in damages to the other party.77 

Delivery of certificates. Under a statute provid¬ 
ing for the delivery of ccrlificalcs of stock to sub¬ 
scribers when payment therefor has been fully made, 
a subscriber is not entitled to have delivery until 
he has paid the full amount of such subscription 78 

Payment, Where the statute requires a specified 
portion of the amount of a subscription to the stock 
of a railroad company to be paid at the tune of 
subscribing, no subsciiption is valid unlil the re¬ 
quired portion has been paid,7® and each subscription 
must be decnicd provivsional or condilional pending 
such payment;®® but actual payment at any time 
made with intent to cfTectualc and complete the sub¬ 
scription is sufficient therefor.®! Such a statute has 
been held to relate to subscriptions made after or¬ 
ganization of the company as dislinguished from 
those required as a condition to its valid organiza- 
tion.®2 

Interest on subscriptions. Under some statutes 
providing for the payment by railroad companies 
of interest on amounts imid for stock up to the time 
of making the first dividend, interest runs only from 
the time at which payment is made to the company.®® 


65. U.S —Cheatham v. Wheolinff, 
etc. R. Co. DO NT,. 37 F,2d 593 
—Marony v Wheeling', etc., R. Co, 
D.CNT., 33 r2d 916. 

66. NT—^Bostwick V. Toung, 103 
NTS. 607, 118 App.Div. 490, af¬ 
firmed 87 NE. 1116. 194 NT. 616. 

67. Ind—Smith V. Hollett, 34 Ind. 
519 

68 . Vt—Connecticut, etc,, R. Co. v. 
Baxley, 24 Vt 465, 68 Am,D. 181 

69. N.T,—Bostwlck V. Young, 103 
N.T.S 607, IIS AppDiv 490, af- 

* Armed 87 NB, 1116, 194 NY. 616. 

70- Ind —^Price v. Grand Rapids, 
etc, R. Co., 18 Ind. 137. 

71. Mioh.—^Leelanau Transit Co, v. 


Houdek, 214 NW. 142, 239 Mich. 
101 

72. Ky,—^McMillan v. Maysvillo, 
etc., R Co., 16 B Mon. 218, 61 Am. 
D. 181. 

73. Wis.—Lynch, v Eastern, etc., R. 
Co., 16 N.W. 743, 826, 67 WlS. 430. 

74. N.T.—-Lowyllle, etc., R. Co. v. 
Elliott, 101 N.T,S. 828, 116 App. 
Dlv. 884, arnrmed 89 N.E. 1104. 
196 N.T. 646. 

61 C J. p '423 note 91. 

75- Ohio—^Bwin v, Cincinnati, etc, 
R Co., 2 Ohio Dec., Reprint, 198, 
2 West L.Month. 41. 

Pa —Graff v. Pittsburgh, etc., R. Co, 
31 Pa. 489 


76. l^a—Ornff v. I^ittHlmrgh, etc, 
XL Co, supra. 

77. Ind.—Scarce v. Indiana, etc., R. 
Co, 17 Ind, 193. 

78. Mo.—Spurlocsk v. Missouri Pac. 
li. Co, 2 S.W. 219, 90 Mo. 199. 

51 C.J. p 423 note 96. 

79. N.T.—Beach v. Smith, 30 N.T. 
116 

8 a N.T,—Beach v. Smith, supra. 

81. N.T.—Beach v. Smith, supra. 

82. N.T.—OgdensVmrgh, etc., R. Co. 
V, Frost, 21 Barb, 641, 

83. Ky—Louisville, etc., R Co. v, 
Hart County, 76 S W. 288, 77 S.W. 
361, IIG Ky. 186, 26 Ky.L. 396. 

51 C.J, p 423 note IL 
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(2) Conditional Subscriptions 

In the absence of charter or statutory restrictions, 
subscriptions to the stock of a railroad may be made 
conditional. 

Unless restricted by statute or its charter, the 
promoters or officers of a railroad company have the 
right to receive subscriptions to its stock conditioned 
on such terms as may be accepted or agreed on,^^ 
and as soon as the condition has happened or been 
performed the subscription becomes binding and en¬ 
forceable.^® Where the time within which the con¬ 
dition is to be performed is not specified, a reasona¬ 
ble time is allowed therefor.^® A subscription con¬ 
ditioned on the completion of the railroad does not 
become absolute as long as a necessary bridge is 
uncompleted, although rolling stock is being trans¬ 
ported by a ferry pending completion.S7 Where one 
has subscribed to the stock of a railroad company 
on condition, he may, with the assent of the compa¬ 
ny, vary the conditions, or make his subscription 
absolute,®® and where he executes a note containing 
an absolute promise to pay there is a presumption 
that he undertook to pay it on sufficient considera¬ 
tion.®® 

Purpose of subscription. The mere recital in a 
subscription of the purpose for which the capital is 
subscribed,®i as for the construction or extension of 
the railroad to a specified point,®® does not make the 
subscription conditional. 

Parol evidence is not admissible to show that a 
subscription absolute on its face was made on a 
condition.®® 

b. Eights and Liabilities of Stockholders 

The stockholders of a railroad corporation have final 
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control of its affairs. Under contract or statute the 
stockholders may incur a personal liability for the obliga¬ 
tions of the railroad company. 

As in the case of corporations generally, as dis¬ 
cussed in Corporations § 482 et seq, the stockholders 
of a railroad company have the final control of its 
affairs,®^ and a provision in its charter for govern¬ 
ment directors does not abrogate their rights ®® 

Personal liability of stockholders of railroads for 
railroad obligations may arise from contract®® or 
from statute.®*^ Under some statutes the stock¬ 
holders of a railroad company are liable for all 
debts owing to laborers or servants for services per¬ 
formed for the company ®® The liability expressly 
imposed on stockholders of railroad companies for 
all the debts due or owing to any of its laborers and 
servants for services performed for the corpo¬ 
ration has been said to extend to the services 
of a civil engineer, master mechanic, and con¬ 
ductor,®® but an independent contractor for the 
construction of the railroad is not a laborer or serv¬ 
ant within such a statute,^ nor does such a statute 
include debts due a laborer employed by an inde¬ 
pendent contractor in the construction of the rail¬ 
road® An inseparable part of a claim against a 
railroad corporation for labor not performed by 
the claimant himself is not a debt due a laborer un¬ 
der the statute.® 

Statutes exempting stockholders of railroads from 
the liability imposed on stockholders of other corpo¬ 
rations have been construed to apply not merely to 
corporations operating railroads but also to those 
organized for the purpose of furnishing materials 
for building and equipping them.^ 


84. Mass—^Portage County v Wis¬ 
consin Cent H. Co.. 121 Mass 460 

51 C J. p 423 note 8. 

85. Ind—Smith v. Hollett, 34 Ind 
619. 

88 . Ind—Smith v Hollett, supra. 
87. Ala.—-Garner v Hall, 26 So 187, 

122 AJa 221 

88 - Bly.—^Henderson & N. R Co v. 
Moss, 2 Duv, 242 

89. Ky—^Henderson & N. R. Co, v. 
Moss, supra. 

90. Ky—^Henderson 4Ss N. R. Co. v 
Moss, supra 

91- Ind.—Albany, etc, B. Co, 
V. Pickens, 6 Ind, 247. 

92. Ind—New Albany, etc, R, Co 
V. Pickens, supra 

93- NO.—-North Carolina R. Co. v. 
Leach, 49 N.C. 840 

94. US.—^Unlon Pac R. Co v. Chi¬ 
cago, etc., R. Co,. Neb, 16 S Ct 
1178, 163 U.S. 664. 41 L.Bd. 265. 


95, U S —^Umon Pac R Co. v. Chi¬ 
cago, etc, R Co., supra. 

98. Mo—^Vrooman v Burdett, 88 S. 
W2d 96, 336 Mo 1181. 

97. Xnsolvency of company 

In order to enforce the statutory 
liability of stockholders of a rcul- 
road company for the debts of the 
company, it is not necessary to 
prove that the company is insolvent 
—Texas, etc, R. Co v, Berlin, Tex 
C1V.APP, 165 S.W. 62. 

98. N.T—^Boutwell V, Townsend, 87 
Barb 206 

61 C J p 424 note 17. 

Effect of transfer of stock 
Pa.—Cass V Pittsburgh, etc, R. Co, 
80 Pa* 31. 

14 O.J p 1017 note 10 [f] (1). 

99. N.T —Conant v. Van Schaick, 24 
Barb. 87. 

1 . Mich—Peck v. Miller, 39 Mich. 
694. 

N.T—Allan v. Wasson, 24 N.T. 482. 
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Exclusion of middle man 

‘•The natural meaning of the pro¬ 
vision in question is that the work 
must be performed for the company, 
and create a company liability to 
the person who performs it. If the 
labor is not performed for the com¬ 
pany but for some one else with 
whom the company is in contract 
relations, it requires some expan¬ 
sion of the language to reach the 
middle man, and this would not be 
Allowable unless upon plain evidence 
of such an intent"—^Peck v. Miller, 
39 Mich. 694, 698 

2 . N.T.—^McMahon v. Macy, 61 N. 
T. 165—Gallaghar v. Ashby, 26 
Barb. 143. 

3. N.T.—McMahon v. Maoy, 61 NT. 
165. 

4. Iowa.—^Langan v. lowa^ etc, 
Constr. Co., 49 Iowa 817—^Daven¬ 
port First Nat Bank v Davies, 43 
Iowa 424. 

N.T.—Jessup V. Carnegie, 80 N.T. 
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Meeting'S Unless otherwise provided by statute 
or charter, stockholders present at a regular annual 
meeting may transact the business of the meeting, 
including the election of officers and directors, even 
though a majority in interest or in number of stock¬ 
holders is not present;® but, where a statute re¬ 
quires the presence of a majority, no legal meeting 
of the stockholders of a railroad may be held in the 
absence of a majority of the stock being repre¬ 
sented ® Where a railroad company is incorporated 
in two or more states, a stockholders’ meeting held 
in one of them and conducted in accordance with its 
laws is regular and valid,*^ although the laws of an¬ 
other of such states require such meetings to be 
diffierently conducted ^ 

Voting, The rules governing the voting rights of 
stockholders in corporations generally, discussed in 
Corporations §§ 547-SS3, ordinarily control in the 
case of stockholdeis of a railroad corporation ^ 

Actions. In an action by a minority stockholder 
of a railroad company against a majority stock¬ 
holder wherein unfair and improper management of 
the company is alleged, the burden of proof is on 
plaintiff,^® but as to specific contracts made with the 
company by a managing stockholder the burden is 
on him to show the fairness and justness of his 
dealings 

§ 15. Officers and Agents 

a. Tn general 

b l£lcction or appointment and qualifica¬ 
tion 

c. Powers and authority 

d. Personal rights and liabilities 

a. In General 

The general rules with respect to officers and agents 
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of corporations apply with respect to officers and agents 
of railroad corporationc 

The general rules with respect to officers and 
agents of corporations apply with respect to officers 
and agents of railroad corporations The general 
officers of a railroad company arc the president, vice 
president, general manager, secretary, and treasurer, 
selected by the corporation through its board of di¬ 
rectors Persons employed m connection with the 
operation of trains, such as a yardmaster, round¬ 
house foreman, or conductor, are not officers of 
the corporiition In common acceptation, the 
"agent” of a railroad company is the person repre¬ 
senting the company at a station or depot on its 
hne.i® "Freight solicitor” is a term sometimes ap¬ 
plied to an officer or employee of a railroad corpora¬ 
tion A railway policeman may not do any act 
on behalf of the state until he has complied with 
statutory provisions requiring appointments as rail¬ 
way policemen to be registered and ratified.^^ 

b. Election or Appointment and Qualification 

In the absence of special statutory or charter provl. 
sions, the election or appointment, qualification, and 
tenure of officers and agents of railroad companies are 
governed by the rules applicable to corporations gen¬ 
erally. 

In the absence of special statutory or charier pro¬ 
visions, the election or a])pointinont, qiuiHfication, 
and tenure of officers and agents of railroad com¬ 
panies are govcnie(l l)y the rules applicable to corpo- 
lations generally,^ ^ 

Directors, Where directors arc rcciuirod by stat¬ 
ute or chaiter of the company to he stockholders, 
the fact that stock was traiiwSferred to one for the 
express purpose of qualifying him as a director docs 
not prevent him from holding that oflice,^^ and 
under a statute rendering ineligible as a diiector one 


441, 86 AmB. 643, construing' Iowa 
statutes 

B. Ga,—Sylvanaa, etc., B. Co. y. 
Hoge, 59 S.Q. 806, 129 Ga. 734. 

6 . Mass.—^Brown v. Boston, etc., R 
Co., 124 NE 322, 233 Mass 502. 

7. Mass—^Brown v. Boston, etc., B. 
Co„ supra 

a Mass—^Brown v. Boston, etc., R. 
Co, supra 

9. US—^Kansas City Southern By 
Co V. Chicago Great Western B. 
Co., D.C.MO, 68 ar2dl 810. 

Who auay challenge right to vote 
State statute forbidding any rail¬ 
road to acquire stock of a domestic 
railroad without authorisation of 
public service commission, although 
it might justify state in challenging 
voting of stock acquired without 
^uch authorization, did not justify 


railroad in interfering with voting 
of its stock legally issued for a con¬ 
sideration —^Kansas City Southern 
By Co. V. Chicago Great Western 
B. Co., supra. 

10 . U.S,—Continental Socurltios Co 
V Michigan Cent. R. Co, O.C.A. 
Mich., 16 F.2d 378, certiorari de¬ 
nied 47 'S.Gt 587, 274 V S, 741, 71 
LBd. 1320 

11. U.S.—Continental Securities Co, 

V. Michigan Cent. B. Co, supra. - 

12 . Ark.--Mtssourl Pao, B, Co. v 
Pennington, 40 S.W.2d 986, 184 
Ark. 146 

13. Ind.—Bedford Belt B. Co.' v, 

McDonald, 46 1022, 17 Ind. 

App. 402, 60 AmS.B. 164. 

14. Okl —Sovereign Camp, W. O. 

W. , V. Wright, 86 P.2d 977, 184 
Okl. 801. 


IB- Tex—Houston, K. Sc W. T. R. 
Co. V. Campboll, Civ,App., 40 S.W 
431, modiiled on other grounds, 45 
S.W. 2, 91 Tex. 661, 43 hli,A, 226 
10- Mo—^Davls V. Jacksonville 

South Dastern Lino, 28 S.W. 966, 
126 Mo. CO, 76. 

JL7- N J.-—Dollabello v. Central B 
Co. of New Jersey, 324 A, 69, 99 
N.J Daw 348. 

18. Conn—^New York, B, & 333. B. 
Co. V, Motll, 71 A. 664, 81 Conn. 
406. 

Ga.—Sylvania & ,Girard XL Co, v. 

Hoge, 69 S.133. 806, 129 Ga. 734. 
Eiloction or appointment, quallilca- 
tlon, and tenure of corporate of¬ 
ficers generally see Corporations 
SS 716-740. 

19. Ill.—People ^ V. Dlesterweg, 198 
XlDApp. 360, aflUrmed 109 N-B. 1056, 
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who IS a stockholder of, or interested in, another j Broadly speaking, for ordinary purposes the au- 


company, an employee of such another company is 
not disqualified to be a director ^0 Under a con¬ 
stitutional or statutory provision permitting only 
residents of the stale to be directors, a nonresident 
who receives more votes than any other candidate 
IS not entitled to be a director or to act as such on 
the theory that his election is valid until declared 
invalid by a direct proceeding by the state but in 
such case no new election is necessary and the 
resident receiving the most votes should be declared 
elected,^^ Such a provision has no application to an 
interstate company organized prior to its adoption 23 
A candidate receiving a smaller number of votes 
than another is not entitled to be declared elected in 
place of such other on the ground that the latter is 
a director of other railroads and is thereby ineligible 
under a statute prohibiting interlocking directorates 
except with the approval of the interstate commerce 
commission, where the commission has not refused 

its permission.24 

Under special statutes conferring the right, holders 
of certificates of indebtedness may vote for di¬ 
rectors 25 

c. Powers and Authority 

(1) In general 

(2) Particular officers and agents 

(3) Imputation of knowledge of agent to 

railroad company 

(1) In General 

Fop ordinary purposes the authority of a railroad 
company is vested m its board of directors. 


thority of a railroad company is vested in its board 
of directors,25 and, except as otherwise provided by 
statute or charter, the power of its officers and 
agents depends on the action of the directors in 
conferring power on them,27 subject to the qualifica¬ 
tion that an officer or agent who has or is given au¬ 
thority to do particular acts has implied power to do 
whatever is reasonably necessary to perform his 
duties 28 A railroad company is civilly liable for 
torts committed by its agents under its express or 
implied authority.28 

One dealing with an officer or agent ordinarily 
is charged with the duty of ascertaining his author¬ 
ity to bind the company,®^ the burden of proving 
such authority rests on the person asserting it,2i 
and, in the absence of any evidence of custom or 
precedent indicating authority of an agent to make 
a contract, one dealing with the agent must at his 
peril ascertain the scope of the agent's authority in 
respect of the making of such a contract22 How¬ 
ever, as in the case of other agents, under rules 
discussed in Agency § 96, the rights of persons 
dealing with an agent of a railroad company depend 
not on the actual limitations placed on his power by 
his superiors, but on the apparent scope of his au- 
thority,23 and such persons are not bound to take 
notice of private instructions given to, or restric¬ 
tions imposed on, one who has been put forward as 
a general agent.24 In general, the mere fact that 
an agent assumes authority does not authorize 


269 III 602—^People v Lihme, 193 
IlLApp 367, arnrmed 109 N.B 1066. 
269 Ill 602. 

20. Ohio —^Pevou v Cincinnati In- 
terterminal R Co. 29 Ohio Cir Ct. 
118 

21 . Mo.—^Meyer v Bt, Louis South 
Western R Co, 2 SW2d 186, 221 
Mo App 265. 

22 . Mo—^Meyer v St Louis South 
Western R Co, supra 

23. N T —Venner v. New York Cent., 
etc, R. Co, 164 NTS. 626, 177 
AppDiv 296, aflarmed 123 NE 
893, 226 NY. 588, certiorari denied 
89 set. 891. 249 US 617, 63 L Ed 
808. 

24. Mo—^Meyer v. St Louie South 
Western R. Co., 2 S.W2d 186. 211 
Moj^pp. 266. 

25. Mass —Phillips v.' Eastern R. 
Co., 188 Mass. 122. 

26. Tex—OEcuasae City, etc., R. Co. 
Y. Sweetwater, 187 S.W. 1117, 104 
Tex. 329—^Midland, etc., R. Oo. v. 
Midland, Mercantile Co., Civ.App., 
216 aw. 627. 


Mamtenaxioe of properties 

The directors of a railroad have a 
duty to maintain its physical prop¬ 
erties and to keep the road in proper 
operation—^Riltchik v Green Bay & 
W R. Co., 26 NW.2d 633, 260 Wls. 
177, certiorari denied 68 S Ct 216, 
332 U.S 836, 92 LEd 408. 

27. Tox—^Midland, etc, R. Co. v. 
Midland Mercantile Co., Civ.App, 
216 SW. 627. 

51 C J p 424 note 38. 

28. Tex —^Houston, etc., R, Co. v. 
Jones, Civ.App , 1 S W 2d 743 

Unexpected exig-encies 

Railroad employee has implied au¬ 
thority to make contracts reasonably 
necessary to carry out prescribed 
duties, where exigencies not ^tici- 
pated arise—Missouri Pac, R. Co v 
Penningrton, 40 S.W.2d 986, 184 Ark 
146. 

29. Mo.—^Meade v Chicago, etc., R 
Co, 68 Mo App, 92. 

61 O J. p 428 note 60 

3 Ci Iowa.—Carson v. Chloagro, etc., < 
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R. Co, 164 NW. 747, 181 Iowa 
310 

61 C.J p 424 note 40. 

Access to witness 

There is no presumption that a 
railroad corporation has authorized 
its local agent to hinder access by 
the counsel of an adverse suitor to 
a witness in the employment of the 
company, and, unless the delegation 
of such authority appears m evi¬ 
dence, the corporation will not be 
affected by conduct of the agent 
tending to prevent such access — 
Marsh v. South Carolina R Co, 66 
Ga 274. 

31. Kan.—^Hornick v. Union Pac R. 
Co, 118 P 60, 86 Kan j$68, 88 LR 
A.,NS, 826, AnnCasl918A 208. ^ 

32. Miss—^Busby V. Yazoo, etc., R. 
Co, 48 So 1, 90*Miss. 18. 

33. Wash.—^Brace v. Northern Pafc 
R, Co, 115 P. 841» 68 Wash, 417, 
88 LRA,N.S, 1136. 

61 C.J. p 426 note 43, 

34. < Moi^-Cross v. Atchison, etc., R. 
Co., 42. S.W. 076, 141’ Mo 132— 

«Southwest Missouri Electric R. Co. 
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others to believe that he possesses it rightfully, 
since it IS the conduct of the company and not that 
of the agent which determines the apparent scope 
of his authority but, when a communication has 
been addressed to the company, the individual re¬ 
sponding thereto and assuming to represent the com¬ 
pany will be presumed to be the proper officer there¬ 
for until the contraiy appcars.37 

FrauMcni acts An act of an agent done in pur¬ 
suance of a conspiracy to defraud third persons to 
whom the railroad company owes no duty is not 
within the scope of his employment or binding on 
the companySS unless it has knowledge of facts 
from which it could reasonably anticipate the wrong 
to such persons ^9 On the other hand, a railroad 
is a party to a deliberate plan to form a corporation 
technically independent of it, but which would 
operate as its agency to control other roads or their 
securities contrary to law where its officials par¬ 
ticipate in such formation and where in addition it 
appears that the board of directors formally went 
on record as stating that the purposes of the new 
corporation would be in the interests of the rail¬ 
road,^® and, although the railroad company is a legal 
entity theoretically incapable of wrongful or ultra 
vires acts, it may not deny liability when its agents 
acting within the scope of their duties enter into a 
combination or agreement to serve its purposes, 
and in such a case the railroad company may be 
guilty of constructive fraud ^2 

Mistake of fcllouf agent. The railroad company 
cannot escape liability on a contract made for it 


by an authorized agent merely because such agent 
relied on mistaken information furnished him by an¬ 
other agent of the comp any.^ 3 

Officers of lessee company An officer or agent of 
a railroad company by whom a railroad is leased can 
bind only his own company and not the lessor or 
owning company 

Ratification. The acts of an officer or agent of a 
railroad company may be ratified by it in accordance 
with the ordinary rules as to ratification and the 
company is responsible for the agent’s acts when 
ratified.^® 

(2) Particular Officers and Agents 

The general rules of corporate law ordinarily serve 
to define the power and authority of particular officers 
and agents of railroad companies. 

Except as may be otherwise provided by statute,47 
or the charter of a railroad company, or by regula¬ 
tions and by-laws duly adopted, the powers and 
functions of the respective officers and agents of 
such company are governed by the rules applicable 
to corporations gcncrally.43 

The authority of officers and agents to bind a 
railroad company to pay for medical or surgical 
attendance or for lioard and lodging is discussed in 
Corporations § 1050 c. 

Directors While the general authority over a 
railroad company is treated for most purposes as 
vested in its board of directors, as discussed supra 
subdivision c(l) of this section, the power of di- 


v. Missouri Pac. R Co, 86 6W* 
966, 110 MoApp. 300 

35. Nev—Mirodias v Southern Pac, 
Co, 146 P. 912, 38 Nev. 119. 

36. Nev.—^Mirodias v. Southern Pac, 
Co., supra 

37- Conn—New York, etc, R. Co 
V. Celia, 91 A. 972, 88 Conn. 615, 
Ann,Casl917D 690. 

38. Tex—Western Weig-hing-, etc,. 
Bureau v. Armstronsr* Com.App., 
288 S.W. 119. 

39. Tex.—^Western Weighingr, etc.. 
Bureau v. Armstrong, supra 

kO. US—Overfleld v, Pennroad 

Corp.. DC.Pa, 42 PSupp. 686, 
opinion supplemented 48 P Supp. 

1008, affirmed, C.C.A, 146 P.2d 889 

1 . U.S —Overfleld v. Pennroad 

Oorp, supra. 

2. U.S. — Overfleld v. Pennroad 

Corp., supra, 

Conest oonvlotlons 
The actions of the officers and di¬ 
meters of a railroad company in 

prmlng' and manasin^ a corporation 


to serve the interests of the rail¬ 
road in the accomplishment of a 
purpose which it could not accom¬ 
plish m its own capacity, hut with 
the honest conviction that they were 
fulflllxng their duties, constituted at 
most a constructive fraud or lepra! 
fraud on those who sufCered.—Over- 
field V Pennroad Corp, supra, 

43. Ala—Southern R, Co v Bir- 
mintiham Rail, etc, Co., 98 So. 
727, 210 Ala 640. 

44- N J —^Blackwood Impr Co. v. 
3?ublio Service Corp., 109 A. 820, 
91 N.J Bq 220. 

45- Okl —^Atchison, etc., R. Co v, 
Kinkaid, 120 P. 963, 30 Okl. 699. 

61 O.J. p 425 note 52. 

46. N C.—Starnes v. Raleiprh, etc, 
R. Co., 87 SB. 43, 170 NC 222. 

Or.—^Branson v. Oregronian R. Co, 
10 Or. 278. 

47. Qa—Tappan v. Western, etc, 
R. Co, 62 Ga 198. 

61 C.J. p 425 note 64. 

4& Ark.—St. Louis, etc, B. Co v. 
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Jonos, 132 SW 636, 96 Ark. 668, 
37 LR,A,N.S, 418, 

La—lOunico Clime & Hospital v. 

Baldwin, App, 107 So. 808. 

Mas-M—Tortorolli v. New York Cent. 

R Co., 96 •Nl(1.2d 674. 

Miss —Stilloy v. Illinois Cent. R. 
Co, 47 So 2d 840. 

Mo—Prince v. Kansas City Southern 
By. Co., 229 S.W 2d 668. 

Mont—Pue v. Northern Pac, By. 

Co, 252 P. 313, 78 Mont 40. 
Oistrlot traffic ag-ent 

In suit by former tenant to recov¬ 
er unamorLised valuo of huildmprs 
on the rented land which had been 
erected by plaintiff and by prior ten¬ 
ant from whom plaintiff had pur¬ 
chased lease, evidence failed to es¬ 
tablish that a district traffic aKCht 
of railroad who allegedly had oral¬ 
ly assured plaintiff that lease would 
be renewed on expiration of lease 
term, for such time as would enable 
plaintiff to amortise plaintiff's in¬ 
vestment in buildings on land, had 
authority to make such oral agree¬ 
ment.—StlUey v, Illinois Cent R. 
Co., Miss., 47 So 2d 840. 
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rectors is derivative only, and in order to bind 
the company they must keep within the scope of the 
authority conferred on them by the stockholders.-^^ 
The directors cannot bind the stockholders without 
their assent to duties or responsibilities not cognate 
to the ends and purposes of the company’s organiza¬ 
tion ,5® nor, in general, can they bind the company 
by oral declarations or promises Subject to such 
qualifications, the directors may contract for the 
construction or reconstruction of the road ^2 A con¬ 
tract made by a single director ordinarily is not 
binding on the company,5 3 even though he owns a 
majority of its stock,54 

President By common usage the president of a 
railroad company is treated as its executive head,55 
and he may perform for the company, without spe¬ 
cial or express authority, such ordinary routine 
acts as are incident to the execution of the trust 
reposed in him,56 and direct the performance of such 
acts by subordinate employees.57 He has no au¬ 
thority, however, merely by virtue of his oflSce, to 
locate or contract for the location of the road or 
its termini,58 or stations, offices, shops, or round¬ 
houses,5 2 to invoke the right of eminent domain,®® 
to contract for the construction of the road,®i to 
execute a mortgage on the property of the com¬ 
pany,® 2 or to sell or convey land belonging to the 
company.®® 

Vice president The vice president, like the presi¬ 
dent, has general and discretionary authority by 
virtue of his office to carry out his ordinary and rou¬ 
tine duties without express authorization by the 
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directors,®^ but he has no power to bind the com¬ 
pany by any act or contract not authorized by the 
by-laws,®5 and when acting in the place of the 
president he has no implied authority beyond that 
possessed by the president.®® 

General superintendent or manager. The general 
superintendent or general manager of a railroad 
company may bind it by such acts and contracts as 
are within the general scope of his agency and in¬ 
cident to his duties,®'^ as by a contract for fencing 
the right of way®® or an offer of an award for the 
apprehension of persons obstructing the railroad;®® 
but he has no power to sell property of the company 
without authority from the directors.*^® 

Division superintendent. The authority of the 
superintendent or assistant superintendent of a di¬ 
vision of a railroad to dispose of perishable freight 
stopped in transit by an emergency is inferable with¬ 
out evidence.On the other hand, he has no im¬ 
plied authority to bind the company by an agreement 
to give life employment to an employee of the com¬ 
pany in settlement of a claim for personal in¬ 
juries "72 

General attorney. Where the general attorney of 
a railroad company has power to employ local at¬ 
torneys, the employment by him of a local attorney 
at a yearly salary or retainer is within his apparent 
authority, and binding on the company,even 
though he had private instructions to make no such 
contract, where such instructions were not known 
to the attorney employed.*^^ 


49. ITS—^Dows V. Ohlcag'o, etc., R 
Oo, C C Iowa, 7 F Csus No 4,048, af¬ 
firmed 94 !U.S. 444, 24 L.Fd. 207. 

50. U S —Chicagro, etc, R Co v. 
Des Holnes Union R Co, Iowa, 
41 sot 81, 264 U.S. 196, 65 L.Fd 
219—^Dows V Chicago, etc., R, Co, 
CCIowa, 7 (F.Cas No 4,048, af¬ 
firmed 94 US. 444, 24 L.Bd 207. 

51. U S.—^Dows V. Chicago, etc, R. 
Co., supra. 

52. Md—State v. Baltimore, etc, 
R Co, 6 Gill 863. 

53. Ind—^Allemong v Simmons, 23 
N.B 768, 124 Ind J99. 

Tex —^International, etc., R. Co. v. 
Anderson County, CivApp, 174 S. 
W. 805, affirmed 38 S.Ct. 370, 246 
US 424, 62 LBd 807. 

54. Ind.—^Allemong v. Simmons, 23 
NE. 768, 124 Ind. 199. 

55. Ill —Chicago, etc., R. Co. v. 

Coleman, 18 Ill, 297, 68 Am U 544. 

56. Ill.—Chicago, etc, R. Co. v. 

Coleman, supra. 

57. N.T.-—Bogart v. New Tork, etc., 
R. Co., 102 N.Y,S. 1093, 118 App. 


Div 60, affirmed 86 NB. 1106, 191 
NT. 660 

58- Ga—^Bndwell v. Gate City Ter¬ 
minal Co , 66 S B 624, 127 Ga 620, 
10 LR.A,NS, 909, followed m 
Volhorg V. Gate City Terminal Co, 
56 S B 991, 127 Ga 537, 

59. Tex —^liOgue v. Southern Kan¬ 
sas R. Co., 167 SW. 806, 106 Tex. 
446. 

61 C J p 426 note 70 

60. Ga—^Bridwell v Gate City Ter¬ 
minal Co, 56 S.B 624, 127 Ga 
620, 10 LR.A.,N'S, 909 

61. Iowa—Griffith v Chicago, etc., 
R. Co, 86 NW. 901, 74 Iowa 85— 
Temphn v Chicago, etc., R Co, 36 
NW. 634, 73 Iowa 648 

68. Or —Liuse V. Isthmus Transit 
R. Co., 6 Or. 126. 

63. Tex —Emory v. Bailey, Civ. 
App, 181 gw 831, reversed on 
other grounds 234 S.W. 660, 111 
Tex. 837, 18 ALR. 901. 

64, Nev —^Bradley v. Nevada-Call- 
forniarOregon iR Co., 178 P. 906, 
42 Nev. 411. 


65. Tex —^Missouri, etc, R Co v. 
Faulkner, 32 S W 883. 88 Tex 649, 

66 . Tex —Kansas City, etc, R Co 

V Sweetwater, 137 SW. 1117, 104 
Tex. 329. 

67. Ark—^Arkansas Southwestern R 
Co. V Dickinson, 96 SW. 802, 78 
Ark. 483, 115 Am S R 54. 

68 . Ind.—^New Albany, etc, R Co. 

V Haskell, 11 Ind 301. 

69. Ark—Arkansas Southwestern B 
Co V Dickinson, 96 SW. 802, 78 
Ark 483, 115 Am S R. 54. 

70. NH,—^Bowen v, Mt Washington 
R Co, 62 N.H 602. 

71. U.S. — Chicago, eta, R. Co v 
Collins Produce Co., Ill., 235 F 
857, 149 C.C.A 169, affirmed 39 S. 
Ct 189, 249 U.S. 186, 63 LJHId 552 

72. Hich —^Maxson v. Michigan 

Cent R Co, 76 N.W. 469, 117 
Mich. 218 

73. Mo—Cross V. Atchison, etc., R 
Co., 42 SW. 676, 141 Mo, 132. 

74. Mo.— Cross v. Atchison, eta, R. 
Co., supra. 
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Railroad physician or surgeon may bind the rail¬ 
road where he acts within the scope of his author¬ 
ity,ijut not otherwise The physician or surgeon 
in charge of a hospital maintained by a railroad 
company for its employees has no authority to bind 
the company by promising to notify third persons of 
the condition of an inmate or patient,and the 
company is not liable for his failure to perform such 
a promise.*^S The power of a railroad physician to 
bind the company in respect of medical or surgical 
attendance is discussed in Corporations § 1050 c. 

Chief or subordinate engineer, A chief engineer 
on whom authority has been conferred to make 
contracts for the construction of a railroad has no 
implied power to contract for the construction of 
private spur tracks or branches.'^^ Whether a divi¬ 
sion engineer, intrusted with control and mainte¬ 
nance of track and bridges of his territory, has au¬ 
thority to make contracts of employment in connec¬ 
tion with such control depends on the facts of the 
particular case A civil engineer merely placed 
in control or supervision of construction work has 
no implied authority to bind the company by a con¬ 
tract for any such construction.^! One employed 
as chief engineer of a railroad to survey and estab¬ 
lish its line has apparent authority to employ such 
subordinates, and to incur such expenses, as arc 
reasonably suitable to the purposes for which he is 
employed.82 


Claim agent. The scope of the authority of a 
claim agent of a railroad company is, in the absence 
of express statute, not defined by law,S3 and ordi¬ 
narily depends on what powers have been conferred 
on him, which is a question of fact in each case 84 
A general claim agent has authority to refuse or 
allow claims against the conipany,85 and to make 
settlement of such claims,®^ and ordinarily the com¬ 
pany is bound by agreements for settlements made 
by him,87 at least where claimant had no knowl¬ 
edge of any limitation on his power 88 in the ab¬ 
sence of express authority the claim agent has no 
power to make a contract for employment,89 and 
in the absence of proper proof of authority a claim 
agent will be held unauthorized to piomisc perma¬ 
nent employment in settlement of a damage claim 90 
A claim agent authorized only to ascertain the 
amount for which a claim can be settled has no 
authority to settle the claim or bind the company 
to pay any specific amount 9i The authority of a 
railroad claim agent to bind the road for medical 
attention for injured employees or others is con¬ 
sidered in Corporations § 1050c (2) (a). 

Special agent A railroad policeman or special 
agent having authority to employ guards may bind 
the company to protect one employed as such in 
going to undertake his duties»99 

Ptirchasing agent. The authority of a purchas- 


75- Mo —^Prince v. Kansas City 
Soutliom Ry Co, 220 S.'W.2d 568 

EOlsrepresentations 
In action against railroad com¬ 
pany by injured employee asserting: 
avoidance of release on ground that 
be was induced to sign by belief 
in, and reliance on, misstatements 
of facts as to physical condition by 
company’s physician treating em¬ 
ployee, evidence warranted finding 
that physician was acting as agent 
of company In dealing with em¬ 
ployee —^Prince v Kansas City 
Southern Ry. Co., supra. 

76- Tex.—Carroll v. St. Louis South¬ 
western R, Co, 120 S.W, 1070, 56 
Tex.Civ.App. 1079. 

77. Tex—Carroll v. St, Louis SoutlT- 
westem R, Co., supra, 

78. Tex—rCarroU v St, Louis South¬ 
western R. Co„ supra. 

?9. Ky —Wler v. Elizabethtown, 
eta, B. Co., ,8 Ky.Op. 706. 

M)u Kan.—Townsend v. Missouri 
Pac. B. Oo., 128 P 389, 88 Kan. 
260 

II. Ala—^Alabama Western B. Oo. 
V. Bush, 62 So. 89, 182 Ala. 113. 

a. Mjlnn.--Oillis v. Duluth, etc, B.< 
Co.. 25 N.W. 608, 34 Minn. 301. 


83. Kan—St. LOUIS, otc., B. Co. v. 
Daugherty, 83 P. 821, 72 Kan. 678. 

84. Kan.—St. Louis, etc, B Co v. 
Daugherty, supra 

Burden of proof rests on party 
asserting authority of a claim agent 
—Cleveland, C., C. & St. L. R. Co 
V. Green, 186 NE 865, 126 Ohio St 
512, 87 A L.R 1268, certiorari de¬ 
nied Green v. Cleveland, C. & St Xj 
By. Co, 65 S.Ct, 516, 294 US. 715, 
79 L Ed, 1249, rehearing denied 56 
act 661, 294 U S. 734, 79 L.Ed 1262, 
motion denied 66 S.Ct 663, 295 U S. 
768, 79 LBd. 1709. 

Question for jury 

WhetheiT railroad’s claim agent 
had authority to agree to pay in¬ 
jured section laborer according to 
local workmen’s compensation law 
if laborer would return to work was 
held for Jury.—Belanger v. Chicago 
& N. W Ry Co., 249 N.W, 893, 264 
Mich 407. 

85. Tex,—Galveston, etc., R Co. v. 
Booth, CivApp, 209 S.W. 198. 

'86. Okl.—Chicago, eta, R. Co v, 
Burke, 198 P* 620, 82 Okl. 114. 

87- Okl—Chicago, etc.,' R. CO. v. 
Burke, supra. 

88 . Mo.-^outhwest Missouri Eleo^ 
trio R ‘Co. V. .Missouri Paa R, 
. Co. 85 aw. 966, 110 Ko.App. 360 
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89. Kon.—^llornicfc v Union Pac. R. 
Co., 118 P. 60, 86 Kan 668, 38 L. 
R.A„NS., 826, Ann.'Cas 1913A 208 

61 C.J. p 426 nolo 98 

90. Ohio—Cleveland, C, 0 & St 

L. it Co V Croen, 186 NE 365, 
126 Ohio St 612, 87 A.L.R. 1268, 
certiorari denied Green v. Cleve¬ 
land, C. <& St. L Ry. Co., 66 S.Ct 
616, 29-4 U.a 716. 79 L Ed. 1249, 
rohoaring doniod 66 S.Ct. 661, 294 
U.S. 734, 79 L.Ed. 1262, motion do¬ 
niod 66 S.Ct 653, 295 U.S. 768, 79 
L.Kd. 1709. 

Hare authority to settle olahn 
Proof of authority of railroad's 
claim agent to settle claim was In- 
suiBlcient to show implied authority 
to contract to give employee life¬ 
time Job.—Clovoland, C., C. & St L 
R Co, V Green, 186 N.E. 366, 126 
Ohio St 512, 87 A.L.R, 1208, certio¬ 
rari denied Green v Cleveland, C. & 
St L Ry. Co„ 66 S Ct 616, 294 U S 
715, 79 L.Ed. 1249, rehearing denied 
66 S.Ct 661, 204 U.S. 734, 79 L.Ed 
1262, motion denied 66 S.Ct 653, 295 
U.a 768. 79 L.Bd, 1709, 

91. Ark.-^onesboro, etc., R, Co. v. 
McClelland, 14'8 S.W. 628, 104 Ark. 
160. 

98. Tex ^SehaiC v ' Stripling, Civ. 
App., ^66 S.W. 284. 
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ing agent includes power to bind the company for 
supplies purchased by him for its use,^* 

Train crc%v, conductor. Unless specially author¬ 
ized, members of a tram crew,94 including 
the conductor,95 have no general authority to 
make contracts for the railroad company or 
to employ servants or agents for it®® unless 
there is a custom to the contrary actually or pre¬ 
sumptively known to the ofTicers of the company,®’^ 
but in cases of necessity or emergency, where cir¬ 
cumstances demand it, a conductor or other train¬ 
man may bind the company by such contracts of 
employment or otherwise as are clearly necessary 
to enable him to carry out his prescribed duties 
Whether such necessity or emergency exists as im¬ 
pliedly to confer such power is a question of fact 
dependent on the circumstances of each case,®® 
The authority of a conductor ordinarily extends to 
the control of the movements of his tram and the 
immediate direction of employees engaged in op¬ 
erating the train,1 and he is, in the absence of any 
superior officer, the general agent of the company 
as far as the direction and immediate management 
of the train are concerned when it is out on the 
roadj2 50, in emergency or necessity, he has large 
control over his subordinates,® and may command 
their obedience^ and discharge one who refuses to 
obey.5 

Station agenfs ordinarily have no implied author- 
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ity to make contracts in behalf of the railroad 
company,® and so, in the absence of express author¬ 
ization, a station agent cannot bind the company 
by a contract of employment'^ or by a contract for 
the feeding and care of live stock injured in trans¬ 
it,® and has no authority to rent or lease a building 
for the transaction of the company's business® or 
to extend the liability imposed by law on the com¬ 
pany as a carrier;!® nor can he be said to act as 
the representative of the company or within the 
scope of his employment in accusing a third per¬ 
son of the theft of personal property from another 
employee.!! In emergencies, however, his general 
powers vest a station agent with authority to make 
such contracts in behalf of the company as may be 
necessary under the circumstances,!® and an assist¬ 
ant station agent has authority in the station agent's 
absence to make any contracts within the scope 
of the regular agent's duties,!® although on comple¬ 
tion of acts and contracts essential to meet the 
emergency the agent or his assistant may lack 
power to proceed further in the matter.!* It is 
within the apparent authority of a station agent 
to maintain proper sanitary conditions on the prem¬ 
ises under his control,!® and a proper contract made 
by him in connection therewith is binding on the 
company !® 

Freight agent. A local freight agent has no au¬ 
thority to bind the railroad company to purchase 


93. Mo —^Illinois Fuel Co. v. Mo¬ 
bile, etc, R Co, 8 SW2d 834, 819 
Mo 899, certiorari denied 49 S Ct. 
34, 278 US. 640, 73 L.Ed 656. 

94k Ind—^I>lttsburgrh, etc, R. Co, v. 
Hall, 90 N.B. 498, 91 K.B, 743, 46 
lzid.App. 219 

96. Va—Taylor v Baltimore, etc, 
R. Co, 62 SB 798, 108 Va 817. 
96. Ark.—St Louis, etc., R Co. v 
Jones, 132 SW. 636, 96 Ark 668, 
37 LRA,N.S, 418 
Tenn—Louisville, etc., R. Co. v 
O-inley, 45 SW. S48, 100 Tenn 472 
97- Ark—'St Louis, etc, R Co v 
Jones, 182 SW. 686, 96 Ark. 668, 
37 L.RJl,NS, 418. 

98. T««tnn —^Louisville, etc., B. Co. 
V. Ginley, 45 S W. 348, 100 Tenn. 
472 

61 C J. p 427 note 9. 

OouplinfiT oars 

A conductor has been held to have 
implied authority to employ a per¬ 
son to couple cars and thereby bind 
the company for injuries received by 
such person while making the coup- 
ling—Newport News, etc, R. Co v. 
Carroll, 91'SW. 182, 17 Ky.L. 874- 

99. Tenn —^Louisville, eta, R Co. 
V. Glnley, 45 S.W. 348, 100 Tenn 
472* 


1 . Va—Taylor v Baltimore, etc., R 
Co, 62 S B. 798, 108 Va 817. 

9. Ind —Terre Haute, etc, R. Co 
V. McMurray, 98 Ind 368, 49 Am 
R 762 

La—Corpus Juris quoted In Doyle 
V Thompson, App., 50 So.2d 605, 
507. 

3. Ala—St Louis, etc, R Co. v 

Hunt, 60 So 630, 6 Ala App. 434. 

4, Ala—St Louis, etc, R, Co. v 

Hunt, supra 

6. Ala—St. Louis, eta, R. Co, v. 

Hunt, supra. 

6. Tex —Missouri Pac R, Co. v 

Hood, Civ.App, 172 -S.W 1120 

7. Ky—^Louisville, etc, B. Co v 

Vaughn's Transfer Co., 123 S.W. 
253 

Mo,—Silver v, Missouri, etc., R. Co, 
102 S,W. 621, 125 MoAiPP. 402. 

8 . Tex—^Lancaster v. Futrell, Civ. 
App., 21S S.W 806. 

9. Tex —^Missouri, eta, B. Co. v 

Hood, Cir.App, 172 SW. 1120 

10 . Md.—^Hoifman v. Cumberland 
Valley R. Co., 87 A. 214, 86 Md 
391. 


11. Tex.—Beaumont, etc., R Co v. 
Daniels, Civ App, 204 S W. 481 

12. Ky—^Louisville, etc, R Co v 
Vaughn’s Transfer Co, 123 S.W. 
253. 

13. Ark —^Missouri Pac R Co. v. 
Pennington, 40 SW2d 986, 184 
Ark. 146 

Removal and temporary storage of 
wrecked auto 

Assistant station agent had im¬ 
plied authority to remove wrecked 
automobile from tracks and to store 
It temporarily in garage.—Missouri 
Pac R Co. V. Pennington, supra. 

14. Ark.—^Missouri Pac. R Co, v. 
Pennington, supra. 

Storage of automobile after aotUL 
oatlon of owner 

After garage owner removed 
wrecked automobile from railroad 
tracks at request of assistant sta¬ 
tion .agent and notified owner, rail¬ 
road was not liable for further stor¬ 
age, in absence of contract by agent 
with express authority.—Missouri 
Fac. R Co V. Pennington, supra. 

16. Mont—^Pue v,' Northern Paa R. 
Co., 252 P sis, 78 Mont. 40. 

18. Mont.—^Pue v. Northern Pac. R. 
‘Co., suprk. 
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goods damaged in shipment 

Foremen The mere fact that one is a fore¬ 
man on a railroad does not necessarily authorize 
him to hire others^S or to fix the terms of their 
employment.^® 

The foreman of a roundhouse or a master me¬ 
chanic authorized to hire employees has no power, 
in the absence of special authorization, to make 
a contract for permanent or lifetime employment^® 
or to agree that the employee shall not be dis¬ 
charged except for cause.®^ 

A section foreman having authority to hire la¬ 
borers for work upon the railroad has apparent au¬ 
thority to state the terms of the contract of em¬ 
ployment.®® 

Laborer. A railroad laborer cannot bind the com¬ 
pany by contract in the absence of express authority 
so to do.®® 

(3) Imputation of Knowledge of Agent to 
Railroad Company 

The knowledge of an officer of a railroad company 
obtained in the discharge of his official duties is the 
knowledge of the company, but knowledge of an agent 
as to matters outside the scope of his employment can¬ 
not be imputed to the company. 

Knowledge of, or notice to, an officer or agent 
of a railroad company will be imputed to the 
company only with respect to matters which the 
officer or agent has power or authority to regu¬ 
late or with which he has power to deal ®^ The 
knowledge of any officer obtained in the discharge 
of his official duties is the knowledge of the com¬ 
pany,^5 but knowledge of an agent as to matters 
outside the scope of his employment cannot be 
imputed to the company.®® Knowledge of a rail¬ 
road employee acquired in a different capacity and 


not imparted to the company may not be charged 
to It 27 

d. Personal Righta and Liabilities 

The general rules governing corporate officers and 
agents ordinarily are applicable in defining the personal 
rights and liabilities of railroad officers and agents. 

The general rules governing the rights and liabil¬ 
ities of corporate officers and agents, discussed in 
Corporations §§ 761-932, ordinarily control in re¬ 
spect of the rights and liabilities of railroad offi¬ 
cers and agents,®® except as modified by special 
statutory provisions ®® Officers who contract with 
respect to the construction of a railroad as a per¬ 
sonal speculation and not m behalf of the company 
arc personally liable on their contracts ®® 

Directors ordinarily arc not liable for debts con¬ 
tracted by them in behalf of the company,®i even 
though such debts exceed in amount a limitation 
imposed by statute,®® but directors who partici¬ 
pate 111 an illegal refunding plan are accountable 
to the company for damage sustained by it as a re¬ 
sult of their illegal acts.®® While ordinarily direc¬ 
tors are held to be trustees for the company of land 
purchased by them which is necessary to its pur¬ 
poses, as discussed in Corporations § 7<S4, a director 
who buys land in good faith cannot be hold to be a 
trustee thereof where the route of the railroad is 
subsequently changed so as to pass through such 
land ®^ Directors rightfully entitled to office, al¬ 
though not in actual possession thereof, may main¬ 
tain against mere intruders an action for money 
had and received as fees ®® 

President, Where the rules and regulations of 
a railroad company provide that the president of 
the company shall keep in his special charge all 
bonds of special officers, and that the secretary of 
the company shall give a bond as specified, where 


17. —Gauthier v. Hines, 116 A. 

258, 120 Ko. 476. 

la Mass—TortoreUi v. New Torlc 
Cent R. Co, 95 N.B.2d 674. 

19. Maas—Torlorelli v. New Tork 
Cent. B Co, supra. 

20 . N D —^Blake v. Chicago, etc, 
R. Co., 210 NW. 183, 54 NB. 677. 

21 . N D.—^Blake r. Chicago, etc., 
R. Co., supra. 

22 . Wash —Lillopoulos v. Oregon- 
Washington R., etc, Co, 151 P 
818, 87 Wash 396. 

23. Ky—Kentucky Union R. Co. v. 
Porkner, 40 S.W. 462, 19 KyL. 378. 

34. Tex.—OPavls v. Clark, OivApp., 
271 SW. 190. 

26. Wash.—^Lillopoulos v. Oragon- 


Washmgton R., etc, Co, 151 P. 
818, 87 Wash. 396. 

51 C J p 427 note 32. 

26. Tex.—Western Weighing, etc., 
Bureau v. Armstrong, Com.App., 
288 IS W. 119. 

27. Mo.—Scott V, Atchison, T. & S. 
P. R. Co, App., 32 SW2d 189. 

Seotion hand 

With respect to liability for death 
of cow, knowledge acquired by sec¬ 
tion hand as owner*s son and not 
imparled to foreman was not bind¬ 
ing on railroad.—Scott v. Atchison, 
T. & S P, R, Co, supra, 

28. NH,—Concord H. Co, v. Clough, 
49 NH. 267. 

N.C.—^Howerton v Tate, 70 N.C. h61. 
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29. Ga—Scofield v. Porkerson, 46 
Ga. 325, 360. 

61 C J. p 427 note 35. 

30. Tex,—^Eastern Texas Tract. Co. 
V Harrison, Civ App., 189 S.W. 
302 

51 CX p 428 note 36 

31. NH—Niagara Bridge Works v. 
Jose, 69 N.H. 81. 

32. N.H.—^Niagara Bridge Works v. 
Jose, supra. 

33. N.T.—^Pollita V. Wabash R. Co, 
162 N.T.S. 803, 167 App.Div 669, 
rehearing denied 164 NY.S. 1140, 
170Appr)iv 903. 

34. Me —Sandy River R, Co. ▼. 
Stubb.s, 2 A. 9, 77 Me. 594. 

36. N C,—^Howerton v. Tate, 70 N. 
C. IBL 
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no such bond has been required the president has 
been held personally liable for defalcations of the 
secretary to the amount of the bond the secretary 
should have given 36 

Conductor. A railroad conductor is liable to the 
company for the amount of fares which he improp¬ 
erly failed to collect 37 

Ticket agent. A ticket agent who engages m 
buying and selling joint tickets issued by other 
roads is liable to his company for any profits made 
by him ,38 but he may not be held liable for loss 
resulting from mistakes made in the sale of tickets 
generally, where there was no negligence on his 
part 38 

A freight agent who was appointed by a railroad 
company under a printed contract by which agents 
who furnish a warehouse rent free to the company 
are entitled to retain certain charges cannot main¬ 
tain an action for rent of a warehouse on an im¬ 
plied contract against the company, if he has re¬ 
tained such charges^® 

Railroad policeman. A policeman commissioned 
by the state on the application of a railroad com¬ 
pany is not entitled to costs in a criminal proceed¬ 
ing as though he were a constable or public offi¬ 
cer and his compensation depends on an agree¬ 
ment between him and the company for which he 

^has been appointed,^2 

Remedies. Redress for fraudulent acts of offi¬ 
cers ordinarily is to be obtained in a suit brought by 
the company, 48 unless it refuses to bring suit, in 
which case a stockholder may sue 44 Where an 
officer of the railroad violates his fiduciary duty 
to it in the consummation of a transaction, the road 
may rescind such transaction,46 but if the officer 


acted in good faith the transaction may not be 
rescinded merely because he exercised poor judg¬ 
ment in the matter.46 

§ 16 . Powers 

a. In general 

b. Charging for transportation 

c. Engaging in other business 

a. In General 

A railroad company possesses and may exercise only 
such powers as are conferred on it by charter or statute. 

The statute under which a railroad company is 
organized is the primary source of its corporate 
power,47 and it possesses and may exercise only 
such powers as are conferred on it by its charter 
or by governing statutes 48 Limitations prescribed 
by statute arc binding on the company regardless 
of anything that may appear in its articles of in- 
corporation,48 which can confer on it no greater 
power than that authorized by the statute which 
gives it life.^8 Powers fairly implied in the char¬ 
ter or statute are, however, granted to the company 
as well as those expressed,31 and it possesses, broad¬ 
ly speaking, all the rights or powers which are es¬ 
sential to the execution of its corporate purposes 
but the charter or statute still remains the measure 

of such power,38 

Unless otherwise provided by statute or its char¬ 
ter, a railroad company ordinarily possesses all of 
the powers conferred by law on strictly private cor¬ 
porations, as well as those conferred on railroad 
corporations as such, 34 but the rule is subj'ect to 
the qualification that a railroad company may ex¬ 
ercise powers conferred by general corporation stat¬ 
utes only as far as they are appropriate to, and 
not inconsistent with, the railroad statutes under 


36. La —-Pontchartrain B Co v. 
Pauldingr, 11 La 41, 30 AmD. 708 

37- NT.H—Concord B Co, v Cloush, 
49 NH 267. 

38- NH—Concord B-. Co. v Clough, 
supra 

39. Ill —Bryant v. Vandalia B Co., 
184 lllApp. 284. 

40. Pa —^Pennsylvania B. Co. v. 
Bnshin, 1 Walk. 67, 

41. Pa—^Hamlin v Berks County, 8 
Pa Co. 462 

42. Pa —^Hamlin V, Berks County, 
supra. 

43. IT S —tr. 0, V. TTnlon Pac, B. Co , 
CCConn, 28 F.Cas No.16,698, 11 
Blatchf 386, affirmed 98 tJ.S. 669, 
26 L Bd 143. 

44. V S. V. Union, Pac. B. Co„ 

supra. 


45. N.T—^Lonsdale v. Speyer, 19 N. 
TS2d 74G, 174 Misc 532, affirmed 
19 N.T S 2d 773, 259 App.DiV 802, 
reargumont denied 20 N.T.S,2d 399, 
269 App.DiV 863, affirmed 81 N.E 
2d 612, 284 NT 756. 

46. N T.—^Lonsdale v. Speyer, su¬ 
pra 

47. Mo—Clark v Atchison, etc., B 
Co, 6 S.W2d 254, 319 Mo. 866 

48. U.S —^In re Missouri Pac. B 
Co, DC Mo, 13 F.Supp. 888 

51 C J. p 428 note 54 
Powers granted hy federal law 
Under the Interstate Commerce 
Act of 1940, 49 U.SCA. § 6, a rail¬ 
road may exercise certain powers in 
addition to its powers under its cor¬ 
porate charter and state laws—Sea¬ 
board Air Line B Co v. Daniel, S 
0, 68 set. 426, 338, U.S. 118, 92 L. 
,Dd. 680. 


49. Mo—Clark v. Atchison, etc., B. 
Co, 6 S,W2d 954, 319 Mo 865 

50. Mo—Clark v. Atchison, etc, B. 
Co, supra 

Tex—^Missouri, etc, R. Co. v. State, 
Civ.App, 276 SW 673, certiorari 
granted 46 SCt 483, 271 U'$. 663, 
70 LBd 1134, writ vacated 48 S. 
Ct. 82, 276 US 494, 72 L Ed 391. 

51. Ta,—^National Car Adv Co v. 
Louisville, etc, B. Co., 66 S E ' 88, 
no Va. 413, 24 LR,A,NS., lOlO. 

62. Oa—-Bnnson R. Co. v. Spring- 
field Exch Bank, 86 SB., 634, 16 
GaApp 426 
61 O J p 428 note 58. , , 

53. Va—^Natiohal' Car Adv. Co. v. 
Louisville, etc, B. Co, 66 S S7 88, 
no Va. 413, 24 L.RA,NS., 1010 

54. Iowa.-rState v. ,Wapello Coun'^ 
ty, 12 Iowa 388. 
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which the company is organized, 55 and so a rail¬ 
road company may not claim any general power 
which IS not appropriate to, and consistent with, the 
construction, maintenance, and operation of its rail¬ 
road 56 

Construction of charter. In determining the ex¬ 
tent of the powers conferred on a railroad com¬ 
pany its charter must be construed as an entirety,57 
and so as to give cfTect to the intention of the legis¬ 
lature by which it was granted, as expressed by 
the language used or as fairly implied therefrom 55 
A grant of power is presumed to be made at the 
solicitation of the company and to be in fonii pre¬ 
pared by it,5 9 and, accordingly, it will be construed 
in favor of the state and against the company 56 
Powers not conferred by express words or by neces¬ 
sary implication must be deemed withheld,®! and 
if a particular power is omitted from those enumer¬ 
ated in the charter its exercise must be deemed to 
he prohibited unless there is an imperative impli¬ 
cation to the contrary ,62 the enumeration of cer¬ 
tain powers ordinarily implies the exclusion of all 
othcrs.65 

Contracts, In general, and in the absence of any 
express restriction or prohibition, a railroad com¬ 
pany may, within the boundaries of legal action, 
make any contract for its corporate benefit for a 
proper consideration,®! where the sjubjcct matter 
of the contract is not foreign to the purposes for 
which the company is created, but may fairly be 
regarded as incidental to, or consequential on those 
things which the legislature has authorized j6B ^tid 


the lawful result to be obtained is often, if not 
usually, the test of corporate power 6® Power to 
construct and operate a railroad mclnclos by im¬ 
plication the power to make all siK'h contiacls <iiul 
agreements as the execution of ils i)urposc‘s and 
the convenience and intou'sts of the eoiupany may 
require, as far as not fnibidden by any reslnelive 
provision 67 The comp«iny 1ms power to make a 
conditional agreement as well as a direct or absolute 
one 68 

On the other hand, public policy precludes any 
agreement by a railroad winch might prejudice 
either it or the welfare of tlio gen<‘nil public,69 
and any contract by which a railioad com]>iiny at¬ 
tempts to absolve itself from its diilit‘s to the public 
or to render itself incapable of ixu'foniiiiig them 
IS void and unenforceable, in the absence of the 
consent of the state,70 except that, it has b(‘en held, 
where a meiely permissive power to consolidate 
with other railroads has been conferred on it, a 
contract by which a company liinds itself not to 
exercise such right is not invrilid.7t In the jub- 
sence of express authorization a railroail company 
has no power to enter into a partuership.72 

Acquisition of property, A railroad corporation 
may acquire and hold whatever prot^eriiiss are nec¬ 
essary for the operation of its l)iisin<‘SM,7a 
looking to fitlurc needs, it may aniuire and hold 
more than it requires for present purposes 74 

Applkation of money and property, A railroad 
company has no power to apply any of ils money 


65. NJ—state V. Atlantic City, 
etc, JR. Co., 72 A. Ill, 77 N.JLaw 

m, 

66 . N J.—State V. Atlantic Clly, 
etc,, Co., supra. 

Question of law 

Quofition of what Is nocoasary to 
maintenance and operation of rail¬ 
road where contracts entered into 
by railroad for purchase of proper¬ 
ties are contested as being ultra 
vires is one of law for courts.—^In 
re Missouri Pac. P. Co., B.C.Mo, 13 
P Supp 888. 

57. Va.—^New Tork, etc., R. Oo, V. 
Armstrong, 102 A. 791, 92 Conn. 
349. 

Va—^Richmond, etc., R. Co v. Rich¬ 
mond, etc, R. Connection Co., 133 
'S.R. 888, 146 Va. 266. 

58. Va,—^Richmond, etc., R. Co. v. 
Richmond, etc., Xt. Connection Co., 
supra. 

59« Va—Richmond, etc., R, Co. v 
Richmond, etc., R. Connection Co., 
supra. 


60. N'.Y.—-In re T^onrr Tsland R. Co, 
82 N.IO. 44.7, IRD N.Y, 428. 

61 C.J p 429 note 67. 

61. Ohio.—Columbus, etc., R, Co. v. 
Rurko, 10 Ohio Doc, Reprint, 13(5, 
39 Oinc,Tj.Rul. 27, 

61 O.J. p 429 note 08. 

62. l>a.—ConnellsvUlo, etc., R. Co. 
V. Markloton Hotel Co., 93 A. 636, 
247 Pa. 666, Ann Cos.lOXSR 1218. 

63. Va.—-National Cor Adv. Co. v, 
LfOulRVillo, otc., R, Co., 06 S.TO. 88, 
110 Va. 413, 24 I..R.A.,N.S., 1010. 

64. XT S.—^Mctuitable Trust Co, v. 
Denver, etc., R. Co.. N,Y.. 260 P. 
327, 162 aCA. 397, certiorari de¬ 
nied 38 S.Ct 426, 246 U.S. 672, 62 
L.Bd 932. 

65. XT.S.—Union Pac. R. Co. v. Chi¬ 
cago, etc., R. Co., Neb., 16 S.Ct. 
1178, 163 U.S. 664. 41 I-,.Hd. 265. 

66 . U.S.—Pauitable Trust Co. v. 
Denver, etc., R. Co., N.T, 260 P. 
327, 162 OC.A. 397, certiorari de¬ 
nied 88 S.Ct. 426, 246 U.S. 672, 62 
Ii.JS3d. 932. 


67- Win.- ',S<‘oiliuul W<‘Stern Xbinlc v. 

Tallman, 17 WIh R30. 

61 C,J, p 429 n(»to 70. 

68. TT.H.- W(iuUablo Trust Co. v. 
JhmvtT, e(<%, U. N.Y., 2R0 h\ 
327, 102 C.C,A, 397, (’ortloriirl dt- 
lilotl 38 act, 426, 240 U.H. 072, 62 

932. 

69. ITS,—Oldham v, (’hioago ^ N. 
W. Uy. t?o., C.C.A.S,1)., 62 r‘\2d 111. 

Tex.—Texas Sa V, Ry. Oo. v. 
Clv.App., (Jt S.W.2d 196, reversed 
without opinion. 

70. Ind.—Rooker v, i^ako Krl<‘, wte., 
R. Co., 114 N.U. 998, Cf! tml.App, 
62t. 

61 O.J. p 429 note 77. 

71. U.S.—Royd v. Now York, etc,, 
R. Co., D.r.N.Y., 220 P. 174. 

72. Mass,—Win buns v, Johnson, 95 
N.P. 90, 208 Mass. 644. 

73. U.S,—In ro Missouri I'aa R* 
C6., D.C.Mo., 13 P.Supp. 888, 

Construction, malntouanoc, and 
eauipment of railroads see infra fiS 
121-196. 

74* ‘US,—In re MUsoux^i Pao. R. 
Co., supra. 
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or property for any purpose except as directed and 
provided for 'by its charter or governing statute.^® 
Thus, it is improper and wrong for a railroad com¬ 
pany to embark its funds in other railroad under¬ 
takings, except when authorized by statute so to 
do.*^® 

b. Charging for Transportation 

The right to collect charges for transportation of 
freight and passengers is one of the essential powers 
of a railroad company. 

It is an essential power of a railroad company 
to demand and receive tolls or charges for the trans¬ 
portation of freight and passengers 

Rates and rate making by carriers of goods are 
discussed in Carriers §§ 275-333; and passenger 
fares and tickets, in Carriers §§ 578-624 Rates 
and rate making by public utilities generally are 
considered m Public Utilities §§ 13-30, 41. Juris¬ 
diction and powers of the Interstate Commerce 
Commission over rates are considered in Commerce 
§ 143. 

c. Engaging in Other Busoness 

A railroad company may engage In any business 
withm Its express charter or statutory authorization or 
which Is reasonably implied as incidental thereto. 

In accordance with the principles governing the 
scope of the powers of corporations generally, dis¬ 
cussed in Corporations §§ 941-959, a railroad com¬ 
pany may engage in any business authprized by its 
charter or by statute,*^® and in any business inci¬ 
dental or auxiliary to the powers granted, the con¬ 
duct of which becomes necessary and expedient in 
the care and management of its principal business.'^s 
Despite the absence of express statutory or char¬ 
ter provisions therefor, and in the absence of posi¬ 


§ 16 

tive restrictions it has been held that a railroad 
company may, where it is necessary and conven¬ 
ient so to do, provide the services of a customs 
broker for its shippers,®® operate telegraph and tel¬ 
ephone lines and instruments for the purposes of 
its business,or operate and maintain hotels, 
eating houses, and dining cars for the accommo¬ 
dation of its employees and passengers.®^ The fact 
that a railroad company is not authorized to en¬ 
gage in the business of buying and selling grain 
does not prevent it from holding a membership 
in a grain exchange for the purposes of learning 
when gram is to be transported to other markets, 
coming in contact with shippers, and soliciting 
the consignment of their gram over its road.® 3 

On the other hand, a railroad company lacks 
authority to engage m any business which is neither 
within its express charter or statutory powers nor 
reasonably incidental thereto,®^ and may be re¬ 
strained by appropriate action from so doing®® 
Thus, it has been held that a railroad company 
lacks power to operate stages from its termini to 
distant towns,®® or to carry on an express busi¬ 
ness,®*^ or to engage in banking,®® or to deal gen¬ 
erally in commercial paper,®® or to conduct a real 
estate business ®® A company chartered for the 
operation of an ordinary commercial railroad has 
no power to operate a street railroad or to ex¬ 
tend its line as such,®i 

It has been variously held that a railroad com¬ 
pany using electricity for motive power may,®® or 
may not,®® sell excess electric power to others or to 
the general public. While it has been held that 
where necessary and convenient in connection with 
its business, a railroad company may collect and 
deliver freight,®^ and that it is not beyond the im- 


75- QfL—Brinson R Co. v. Spring- 
field Sxeb. Bank, 85 SE 634, 16 
GaApp. 425. 

51 C.J. p 429 note 81. 

76. Mass —rCodman v. Dumaine, 144 
KB. 408, 249 Mass 451. 

51 C J. p 430 note 83. 

77. Minn —Blake v. Winona* etc., 
R. Co, 19 Minn. 418, 18 Aza.R. 345, 
amrmed 94 U S 180, 24 Ii.Ed. 99. 

51 CJ. p 481 note 17. 

78. Miss.—^nilnois Cent. R. Co. v. 
King, 88 So. 822, 125 Miss. 734. 

51 C.J p 430 note 87. 

79- ' Mldh —Federal Gravel Oo. v. 
Detroit & M. Ry. Co., 248 N.W. 831, 
243 .Mich. 841 

51 C jr. p 480 note 88. i 

80. Mich—Duluth, etc, R. Co. v. 

' . .Wilson,' 167 N.W. 55, 200 Mich. 
818» IdlSE 768- } N 


81. Ind.—^Logansport v. Smith, 93 
NE 883, 47 Ind App. 64. 

82. Ill—State v. Illinois Cent. R. 
Co ^ 92 3Sr.B. 814, 246 Ill. 188. 

51 C J. p 430 note 96. 

83. Neb —T'^fambey V. Chicago 
Great Western R. Co., 196 N.W. 
319, 111 Neb 311. 

84. Ga —Georgia Cent. R. Co, v. Col¬ 
lins, 40 Ga 582 

NC—^Beasley v. Aberdeen, etc., R. 
Co, 69 S,B. 60, 146 NC. 272. • 

85. Mass —Attorney General v. 
New York, *etc., R. Co., 84 N E 737, 
198 Mass 4l3. 

86. Conn.—Kppd y. New York, etc, 

R. Co., 22 Conn 1. j 

51 C J. p 430 note 99. 

87. U.S.u-3Diilsmore v., Xioulsville, 

etc., Ai Go., CGKy., 2 F, 466, 2 
Flipp. .672. i ' 
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88 - Ill—Goodrich v. Reynolds, 31 
Ill. 490, 88 Am.D 240. 

Mich—^People v. River Raisin,* etc, 
R. Co., 12 Mich 389, 86 AmD 64 

89. Ill.—Goodrich v. Reynolds, 31 
Ill. 490, 83 Am D. 240. 

90. Mass—^Williams v Johnson, 96 
NE 90, 208 Mass. 544 

91- Ohio —Cincinnati Incline Plane 
R Co V. Cincinnati, 5 Ohio S. & 
CP. 662, 7 Ohio NP 641. 

Pa.—Commonwealth v. Northeadtem 
El. R. Co., 29 A. 112, 161 Pa* 40a 

92. Ill—Diokman v Madison Coun¬ 

ty Light, etc., Oo.i 126 N.Bi 790. 804 
lU. 470. , . . 

93. Pa.—Citizens* ElecMe IllUmn. 
Co V Lackawanna, etc, R Co, 99 
A. 466,r 255 Pa. 176. 

94. ' D.S —*CajBiWos ' Philadelphia, 

etc., R Co., C.C.Pa., 4 F.Cas No. 
2,881, 4 Br^st 563, 39 Phila. 411. 
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plied powers of a railroad to engage a transfer line 
to carry on a pick-up and delivery service by truck 
for receiving or delivering freight going between 
shippers and the railroad, there is also authority 
to the effect that a railroad may not transfer freight 
beyond its terminus to a station of another rail¬ 
road, Although a railroad may store or be a 
depository of goods which arc to be or have been 
transported by it,^^ it may not carry on a general 
warehouse or storage business.^® 

Operation of ferry or steamer. Even though au¬ 
thorized to operate a ferry for the transportation 
of its passengers and freight,^9 a railroad may not 
engage in a general ferry business ^ A railroad 
company may properly operate steamboats for the 
purpose of transporting its freight and passengers 
over waters constituting a part of its route or 
over those lying between the end of its railroad 
and the real terminus thereof but it may not op¬ 
erate a steamboat line on waters forming no part 
of its route or termini.^ 

Holding stock as engaging in business. The mere 
holding by a railroad company of the stock of a 
company engaged m another business is not en¬ 
gaging in such other business.'* 

Who may question right. The right of a railroad 
company to engage in a particular business cannot 
be attacked collaterally,5 and, ordinarily, the ques¬ 
tion may 'be raised only in a direct action by the 
state or by a stockholder.® 

§ 17. Duration and Termination of Corporate 
Existence 

In the absence of a limiting provision of statute or 


charter, a railroad corporation has a perpetual existence 
in the sense that its charter will not expire by limita¬ 
tion of time, although it may be surrendered or forfeited 
under certain circumstances. 

Under the general rule that corporations may 
have perpetual cxistcnco, discussed in Corporations 
§ 78, a railroad company, in the absence of any 
limiting provision of its charter or the statute un¬ 
der which It is incorporated, ha^s no specific dura¬ 
tion and its existence as a corporation docs not ter¬ 
minate merely by reason of the passage of time ,7 
but, where charter or statute fixes a definite period 
of time during which its corporate life may con¬ 
tinue, the comiiany automatically ceases to exist as 
a corporation at the end of such period.® At any 
time a railroad company, like any other corpora¬ 
tion, may have its corporate existence terminated 
by a voluntary surrender of its corporate franchis¬ 
es under principles discussed infra § 18, by consol¬ 
idation with another company, infra § 239, or by 
an involuntary dissolution or forfeiture of its fran¬ 
chises at the instance of the state, infra § 18. Un¬ 
der some statutes, however, a railroad company 
continues to exist for a specified period after its 
charter has expired or liccn annulled for the pur¬ 
poses of suing and being sued, and closing up its 
business,® at the end of which period it entirely 
ceases to cxist.^® 

Extension and renexvetk To extend a railroad 
charter is to give one presently existing a greater 
or longer time within which to operate than that 
to which it was originally limited,and the legis¬ 
lature ordinarily has iiovver to extend such a char¬ 
ter and, where it has done vSo, the charter will 
be extended in accordance with the provisions of 


95. Tonn—Grace v. LouisvlUo & N 
R Co, 89 SW.2d 354, 19 TennApp, 
382. 

96. Ga—0B4!acon v. Macon, etc., B. 
Co , 7 Ga 221. 

97. NH—Smlibi V. Nashua, etc., B. 
Co, 27 Nil 8C. 59 Am.D. 3G4. 

Pa—^Bessemer, etc, B. Co. v. Ford 
OolUeries Co, 116 A, 802, 273 Pa. 
166 

98. Pa—Bessemer, etc., B. Co. v. 
Ford Collieries Co., 116 A. 802, 273 
Pa. 166. 

61 C.jr. P 430 note 8. 

99- Conn,—^Fitch v- New Haven, 
etc., B. Co., 30 Conn 38. 

51 P 431 note 9. 

1 . Conn.—Fitch v. Now Haven, 
etc., B. Co, supra. 

51 C.Jr. P 431 note 8. 

8 . Cal.—^Wheolor v. San Francisco, 
•to., B.. Co., 81 Cal. 46, 89 Am.X). 
147 

51 C.J. p 430 note 97. ' 


3. Ala.—Contra! B, etc., Co v. 
Smith, 76 Ala. 572, 52 Am.U. 353. 

51 C.J. p 4.30 note 7, 

4. l»a,—-UartwoU v. Buffalo, etc., It. 
Co., 6 Pa.I)lHt. 212, 19 Pa.Co. 231. 

5. I>a—Hilt V. PhUadcaphlo, otc., It 
Co., 43 Wkly,N,C. 429. 

Tex.—^lOng-liHh v. Landa Motor XJnes, 
Clv.App, 166 S.'W.2a 721, error ro- 
fusod 

6 . Pa—^Hilt V. Philadelphia, etc., 
B, Co, 43 Wkly.N.a 420 

Tox—^Enjfllsh V. Banda Motor Blnos, 
Civ.App,, 166 S.W2d 721, error re¬ 
fused. 

7- Mass,—Boxbury v. Boston, etc., 
B Corp., 6 Cush. 424, 

61 C.J p 431 note 22. 

Sxpress gxaat of perpetual charter 
by Iccrislature to railroad company 
constituted grant in perpetuity.— 
New York, H. & H. E. Co. v. In¬ 
terstate Commerce Commission, 56 
F2d 1028, 60 App.B.C. 403, reversed 
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on other groundH 53 8.Ct. 106, 287 U, 
M. 178, 77 L.W<1. 248. 

8 . Ba.—New Orh‘nnH, etc., B. Co. v. 
Now OrlentiH, 34 htx.Ami. 429. 

r>i O.J. p 431 note 23. 

9. Ford V. IXdta, ete., Band 
Co., Miss.. 43 F. 181, aiUiwd 17 
S.Ot. 230, 164 U.B. 662, 41 B.Nd. 
500. 

M(‘.—-Malno Shore Bine B. Co. v. 
Maine Cent, It. Oo„ 43 A. 113, 92 
Me 476. 

10. U.SI.—Ford V. Delta, etc., I»and 
Co., Miss., 43 F. 181, aillrmed 37 
S.Ot. 230, 164 U.S. 662, 41 B.Fd. 
590. 

Me.—Maine Shore Bine E. Co, v. 
Maine Cent. E Cu., 43 A. 113. 92 
Me. 476. 

11 - Ky—Fidelity & Columbia Trust 
Co, V. BoudsviUe Ky. Co.. 81 fl.W 
2d 896, 268 Ky. 817. 

xa. Ky.—Fidelity 4b Columbia Trust 
Co. V, Bouisvillo By, Co„ supra. 
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the particular statute enacted 13 Where a statute 
expressly provides that the charter of a railroad 
company “is hereby extended” and also confers 
certain powers on it, such statute should be con¬ 
strued as effecting an extension and not as lim¬ 
ited to the grant of enumerated powers.i^ The cor¬ 
porate existence of one railroad company may be 
continued by an act of the legislature in a new 
company under a new name;i5 but a statute in¬ 
corporating a railroad company and transferring 
to and vesting in it all the property and franchises 
of a company whose corporate existence had pre¬ 
viously terminated does not revive or continue the 
latter company 16 

Retention of corporate identity despite operation 
by others. It has been held that a railroad corpo¬ 
ration retains its corporate identity despite the fact 
that its stock is owned by a holding company and 
that its road is operated as part of another railroad 
system.!*^ 

§ 18. Amendment, Revocation, or Forfeiture 
of Charter or Franchise, and Dissolu¬ 
tion 

a. Amendment and revocation 

b. Forfeiture of charter or franchise and 

dissolution 

a. Amendment and Revocation 

(1) In general 

(2) Assent or acceptance 

(1) In General 

The contractual character of a railroad charter ordi¬ 


narily precludes its material alteration or amendment 
by the legislature without the consent of the corpora¬ 
tion, except where the right of alteration or amendment 
has been reserved. 

Inasmuch as a railroad company is a private cor¬ 
poration, as discussed supra § 3, the state cannot 
violate the contractual relations created by its char¬ 
ter,^3 and does not have the broad power of con¬ 
trol which it may exercise over strictly public cor- 
porations.13 After a railroad company has been duly 
incorporated or its charter has 'been accepted, the 
state cannot, without the consent of such company, 
alter or amend its charter in such a way as material¬ 
ly to affect its rights ,*20 but railroad charters are 
subject to any constitutional provisions, existing at 
the time of the company's incorporation, which au¬ 
thorize the alteration or revocation of such char- 
ters,2i or empower the legislature to pass regula¬ 
tory laws,22 and subject also to existing general 
laws relating to railroad companies,23 except as 
modified or superseded by special charters,24 as well 
as to any power expressly reserved by the legisla¬ 
ture to revoke, alter, or amend the charter 26 

Where a railroad company is incorporated or a 
charter accepted subject to the reserved power of 
amendment, the legislature may withdraw powers 
previously granted to the company26 or confer new 
powers or duties on it and require their exercise ;27 
and the compaify is bound by any reasonable al¬ 
teration or amendment the legislature may see fit to 
make,22 at least where the amendment does not go 
beyond regulation, supervision, and control of the 
company in the public interest.26 A lease of its 
road does not affect a reserved right to amend the 
charter of the company.20 An amendment may be 


13. Tex.—Flowers v Pecos Kiver i 
R. Co, 156 SW2d 260, 138 Tex 18, | 

Orgranization fee or tax on extension 
of charter see supra S 
Period of extension 

Under some statutes the renewal 
of charter of railroad company re¬ 
newed company’s corporate exist¬ 
ence for fifty years from date of fil- 
ingr of renewal resolution—^Flowers 
V. Pecos River R. Co, 166 S.W2d 
260, 138 Tex 18. 

Statute held not repealed 
Tex—^Flowers v. Pecos River R. Co., 
supra 

14. Ky.—^Fidelity & Columbia Trust 
Co V. Louisville Ry. Co, 81 S W.2di 
896, 258 Ksr, 817. 

15. Va—Wilson v. Chesapeake, etc, 
H. Co, 21 Gratt 664, 62 Va 654. 

16. Minn—^Hufl v Winona, etc, B 
Co, 11 Minn 180. 

51 C.J P 431 note 80 

17. Miss.—Illinois Cant. B. Co. v. 

74 C.J S.—24 


Mississippi Cotton Seed Products 
Co, 148 So 371, 166 Miss 679, 

18. Wis —^Whiting V Sheboygran, 
etc, R, Co, 25 Wis 167, 3 AmR 
30 

61 C J P 431 note 84. 

19. Ill—^Bast Side Levee, etc, Dist 
V East St Louis, etc, R Co, 116 
N*B 720, 279 111 123. 

51 C J p 431 note 36. 

20 . Ind—Cincinnati, etc, R. Co v. 
Cliiford, 15 NB 624, 113 Ind. 460. 

51 C.J p 432 note 36. 

21 . N'T .—New XoTk. Cent, R. Co. v. 
Middleport Gas, etc, Co, 184 N.Y. 
S 221, 193 AppPiv. 273, motions 
demed 184 N.7S. 939, 193 App. 
Div. 933 

51 C J. p 432 note 37. 

22 . Mich.—Wellman v. Chicagro, eta, 
R. Co, 47 N.W. 489, 83 Mich. 692. 

23. Mass-^Worcester v, Norwich, 

etc, B Go, 109 Mass. 103- * 

S.C.—^McCandless v Bichine:pd, etc, 

36? 


R Co., 16 S.E. 429, 38 SC. 108, 18 
LRA 440 

51 CJ p 432 note 39 

24. Mo —Scotland County v, Mis¬ 
souri, etc, R Co, 65 Mo. 123. 

51 C.J. P 432 note 40. 

25. NT—^People v Public Service 
Commission, 125 NTS 1000, 140 
App Div 839 

61 C J. p 432 note 41. 

26. Wis—Attorney General v. Chi¬ 
cagro, etc, R Co, 36 Wis. 425. 

51 C J. P 432 note 42. 

27. Mass—^Worcester v. Norwich, 
etc, R Co, 109 Mass 103. 

Wis —^Milwaukee, eta, R. Co v. 
Field, 12 Wis 340. 

28. Mass,—Roxbury v Boston, eta, 
R. Corp., 6 Cush 424. 

29. S.O.—Charlotte, etc., R Co. v. 
Gibbes, 4 SB 49, 27 S.C 385 

30. Mass —Worcester v. Norwich, 
eta, B. Co, 109 Mass. 103. 
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made by a statute which does not in terms refer 
to the charter or modify it;3i but a statute will 
ordinarily not be deemed to bo enacted in exercise 
of the power of amendment or revocation unless 
the intention to amend or revoke the charter clear¬ 
ly appcars .22 

Before acceptance of charter. Until there has 
tieen an acceptance of the original charter of a rail¬ 
road company, when so required, it is within the 
control of the legislature and may ’be amended or 
revoked ,33 and an amendment under such circum¬ 
stances IS merely a revival of the legislative right 
to form a corporation 34 

Validity. In order that an amendment to a rail¬ 
road company's charter or articles of incorporation 
may be valid, there must be a compliance with any 
statutory requirements as to filing- or registration 35 
Defects in an amendment may be cured by a sub¬ 
sequent statute.35 

(2) Assent or Acceptance 

In the absence of a power of amendment reserved 
to the legislature, the assent of the railroad company 
to an amendment of its charter is essential m order to 
make it binding. 

I^Vom the general rule that the charter of a rail¬ 
road company cannot bo amended without the con¬ 
sent of the company, discussed sufira subdivision a 
,(1) of this section, it follows that, where no power 
of amendment has been reserved to the legisla¬ 
ture, or in the case of an amendment which does 
not come wiAin the reserved power, an amendment 
must be assented to, or accepted by, the company 
in order to be binding on it ,37 but the company has 
the right to accept or assent to an amendment,38 
and on so doing becomes bound thcrcby.33 

Assent is sufficiently manifested by asking the 
legislature to make the amendment,^3 or by express¬ 
ly accepting an amendment theretofore enacted, 
or by acting on, or acquiescing in, such aniendmcnl.43 


Unanimous or majority assent of stockholders 
While a majority of the stockholdeis of a corpora¬ 
tion may in some cases bind the others by accepting 
or assenting to an amendment, as discussed in Cor¬ 
porations § 81, unanimous consent of the stockhold¬ 
ers, coiTporators, or mcmbcis of a railroad company 
may be required, and disscntois be released, where 
an amendment is fundamental, radical, or vital m 
character,^® where it in fact constitutes a sepa¬ 
rate and distinct charter, cieating a new company,44 
unless such stockholders, corjioratoi s, or members 
are estopped by acquiescence or otherwise, as con¬ 
sidered in Corporations § 81 d (2) The want of 
an acceptance by a bufliciont numlier of stocklioldcrs 
may be waived by those dissenting or not joining 
therein;45 and the state may not oliject that piopcr 
assent was not givcn.'^® The Cailuie of any stock¬ 
holder to object lo the exercise of a power con¬ 
ferred by an amendment, at a mi'eting held for that 
purpose, conslitiilcs a sufikient concurrence in, and 
assent to, such amendment by all the slockholders.47 

Where power to amend has been rasenrd, no ac¬ 
ceptance of an amendment to «'i charter is necessary 
and it becomes operative without the assent of the 

conipany.48 

b. Porfoituro of Charter or Praachiso and Dis- 
solntlon 

(1) Fn general 

(2) Lease or sale of pro])(‘rty 

(3) h'aihirc to construct or complete 

road 

(4) Suspension or abandonment of rail- 

load business 

(5) Waiver or noaeuforcement of for¬ 

feiture 

(6) Proceedings 

(7) Operation and efToct 

(1) In General 

A railroad corporation may forfait \U charter and 


31. Wls.—State V. Hall road Com¬ 
mission, 117 NW. 846, 137 Wis 80 

51 C.J p 432 nolo 17 

32. XT S —Union Pac H. Co. v. Lara¬ 
mie Stockyards Co, Colo., 34 S.Ct 
101, 231 US 190, 68 LEd. 179, 

51 O.J p 432 note 48. 

83. Ind—Cincinnati, etc,, R. Co. v. 
CUiford, 16 524, 113 Ind. 460. 

51 C.J p 432 note 60 

.34. .Toac^Quinlon v, Houston, etc., 
a Co., 34 S.W. 728. 89 Tox, 356. 

SS. Tonn.—^Anderson v. Railroad 
Co,. 17 e.W. 303, 91 Tenn 44. 

Wis,—State V. Railroad Commission, 
117 W.W. 84jS, 137 Wis. 80. 

,83- Tena—Teixnessee Cent. R, Co. 


V. Campbell, 73 S.W. 112, 100 Tonn. 
665. 

51 C J. p 432 note 54. 

37- Conn.—^Hartford, otc., R. Co. v 
Wafirnor, 48 A. 218, 73 Conn, 606. 

61 C.J. P 433 note 57. 

38. Ala,—^LouisvlUo, etc., B. Co. v. 

State, 45 So. 296, 154 ’Ala. 166. 

61 C.J p 433 note 58. 

39- Ind.—Smoad v. Indianapolis, 

etc, R. Co„ 11 Ind. 104 

40. Ind.—Smead v. Indianapolis, 

etc., R. Cd.f supra. 

41. Ala,—^Louisville, etc, B. Co. v. 
State, 45 So 296, 164 Ala. 156. 

Ind.—Smead v. Indianapolis, etc., R. 
Co., 11 Ind. 104. 
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42. Ala.—X^oulsvlllo, R, v. 

Stato. 46 Ho, 290, 164 Al*u 166. 

51 C.J. p 433 note 02. 

43. Oa.—Snook v. Coonria Ixnpr. 
Co., 0 S.a 1104, 83 Oa. Cl, 

51 C.J. p 433 nolo 64. 

44. Oa.—YounKblood v. fJourKla 
Impr. Co., 10 S-E. 134, 83 Oa, 797. 

61 O.J. p 433 note 06. 

45. Ala.—LoulMVIlto, etr., R, Co. v. 
State, 46 So. 296, 154 Ala. 166. , 

46« Ala.^—Louisville^ <3to., R. Co, v. 
State, supra. 

47- Vt—Vemont, etc., R, Co, v. 

Vermont Cent. R. Cfo„ 34 Vt 1. 

48. Conn.—State v. New Haven, 
etc., Co., 43 Conh. 351. 
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suffer dissolution for misuse of, or failure to use, Its 
franchise and powers in essential matters; or it may, 
within limitations imposed by its public duties, effect a 
voluntary dissolution. 

It may be ground for forfeiting the franchise of 
a railroad company and dissolving the company that 
It has willfully and repeatedly misused or failed 
to exercise its franchise and powers with respect to 
matters which are of the essence of the contract 
between the company and the state,^ 9 as where it 
makes a material departure from the points desig¬ 
nated in the charter for the location of the road,so 
or where the management makes discriminations 
clearly showing an intention to exclude from the 
benefits of the road all except its principal stock¬ 
holders for the purpose of preventing competi¬ 
tion ,51 and the company may also be dissolved for 
any act or omission on its part made a cause for 
forfeiture by its charter or governing statute,5^ 
as for a breach of a material condition subsequent 
prescribed therein.®^ Unless otherwise provided by 
constitution or statute, however, an isolated case 
of nonuser or misuser is not in itself ground for a 
forfeiture of a company’s charter,5^ nor is the fact 
that the company intends to neglect the performance 
of Its full duties to the public^S or that it has ob¬ 
tained a charter from another state.56 A misuser 
or nonuser with respect only to a matter not ma¬ 
terially concerning the public or the perforfnance 
of the company’s public duties is not cause for a 
forfeiture.57 Misconduct or infidelity on the part 
of the officers or trustees of a railroad company is 
not ground for dissolving it,58 and the remedy in 
such case is to enjoin the misconduct or remove the 
officers.59 

In the absence of constitutional, statutory, or 


charter provisions to the contrary,®^ a railroad com¬ 
pany IS not ipso facto dissolved by an improper 
act or omission.51 Failure to construct or complete 
the road as effecting an automatic dissolution is dis* 
cussed infra subdivision b (3) of this section. 

Voluntary dissolution A railroad company may 
be dissolved by a voluntary surrender of its fran¬ 
chises,52 except in so far as its public duties may 
limit the right so to do, as considered infra sub¬ 
division b (4) of this section, and the legislature 
may release the company from such limitation.®* 
The failure of a railroad company which has been 
divested of its property by judicial sales to do any 
business or maintain its corporate organization for 
many years has been held to show a voluntary sur¬ 
render of its corporate franchise.®^ A voluntary 
dissolution IS not a corporate act but the act of 
the members of the company,®® and its officers in 
effecting such an arrangement act as trustees of 
the members, and not as corporate functionaries.®® 

(2) Lease or Sale of Property 

The lease or sale of all Its property by a railroad 
corporation does not of itself effect a dissolution of the 
corporation or relieve it from its debts and obligations,' 
but such a lease or sale, m combination with other 
factors, may be groi^nd for forfeiture of its charter. 

The mere leasing by a railroad company of all 
or any part of its property,®*^ or the voluntary®® 
or judicial®® sale thereof, does not of itself work 
such a dissolution of the company as to disable it 
from thereafter exercising its corporate powers; 
nor does it relieve the company from its debts and 
obligations.'^® On the other hand, a sale of all the 
corporate property may be deemed a dissolution of 
the company for the purpose of protecting and en- 


49. Tex.—^Eaat Line, etc, R, Co. v 
State, 12 SW. 690, 75 Tex 434 

61 C J. p 433 note 74—26 C J. p 1044 
note 95. 

50. Ark—^Mississippi, etc, R. Co. v. 
Cross, 20 Ark 443, 

61. Me —^Ulmer v. Lime Rock R 
Co, 57 A. 1001, 98 Me 679. 66 L R. 
A. 887 

59. Tex—State v. Southern Pao. R. 

Co , 24 Tex 80. 

61 C.J p 484 note 77. 

53. Ark —^Brown v. Wyandotte, etc, 
R Co. 66 SW. 862, 68 Ark 184. 
Tenn.—^La Grange, etc, R. Co. v. 

Rainey, 7 Coldw. 420. 

64. Pa—Commonwealth* v. New 
York, etc., R Co., 10 Pa.Co. 129. 

55. Klan—State v. Martin, 33 P. 9, 
51 Kan. 462 

Pa —Commonwealth v. Pittsburg, 
etc , R. Co., 68 PcL 26. 

56. Pa.—CohimortW^th v. Pitts¬ 
burg, etc., R. Co., supra.' 


57. Miss —^Harris v. Mississippi 
Valley, etc, R Co, 61 Miss 602 

58. NT—^Belmont v, Erie R Co , 52 
Barb, 637. 

69. N.T.—^Belmont v. Erie R. Co, 
supra. 

60. N.T,—^Delaware & H. Co. v. Me- 
chanicville & Fort Edward R. Co, 
197 NB 326, 268 NT. 894. 

61 C.J. p 434 note 86. 

Although no sentence of death has 
been Issued by a court, a railroad 
corporation may automatically cease 
to exist because of its failure to 
comply with statutory conditions 
within the period limited by the leg¬ 
islature'—Dela'waire & H Co. v Me- 
chanlcville & Port Edward R.' Co, 
supra 

61. Wis.—oAttomey General v* Su¬ 
perior, etc., R. Co., 67, N.W. 1138, 

.,;98 WiB. 604., J. 

62. WlA-^ombes v Keyes; 62 NjW. 

%7\ 


89, 89 Wis 297, 46 Am S R 839, 27 
LRA 369 

61 C J. p 434 note 88. 

63. Pa—Lauman v. Lebanon Valley- 
R Co, 30 Pa 42, 72 Am.!) 685 

64. Wis—Combes v Keyes, 62 N.W. 
89, 89 Wis 297, 46 Am S R. 839, 27 
LRA 369 

66. Pa—^Lauman v. Lebanon Valley 
R Co., 80 Pa. 42, 72 Am.I> 685. 

66. Pa.—^Lauman v. Lebanon Valley- 
R. Co, supra 

67. Iowa—State v Omaha, etc, R,. 
etc, Co, 60 N.W. 121. 91 Iowa 617. 

61 C J. p 434 note 95. 

68. Minn.—State v. St. Paul, etc., 
R. Co. 28 N.W. ,246, 36 Minn. 222 

51 C J. p,434 note 96. 

69. Tex—Gulf, eta, JEL Oo-.v. Mor¬ 
ns. 4 S W. 166, 67 Tex 692. 

7a Tex.—Gulf, etc, B! Co. v. Mor-- 
ris, supra. 

51 CLJ; 1X434 note 9a 
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forcing the rights of third persons,and In case of 
a judicial sale of all the corporate property and 
franchises of the company the court may be justified 
in administering the assets of the company as if 
a legal dissolution had occurred,'^^ Where a sale or 
lease is accompanied by acts made a cause of for¬ 
feiture by statute,or by acts or omissions which 
amount to a willful misuser or nonuser of the cor¬ 
porate franchises of the company, ^4 it may work 
a forfeiture or constitute grounds on which the 
state may have a forfeiture declared. 

(3) Failure to Construct or Complete Road 

A railroad may suffer dissolution or forfeiture of its 
charter for misuse or nonuse of its powers m respect of 
construction of the road Under some statutes, but not 
under othersi failure to complete construction of the 
road within a specified time may result in an automatic 
forfeiture of its charter or in an automatic loss of cer¬ 
tain powers thereunder. 

Ill accordance with the general rules relating to 
the involuntary dissolution of a railroad company 
and the forfeiture of its charter and corporate fran¬ 
chise, discussed supra subdivision b (1) of this sec¬ 
tion, a railroad company may be dissolved by rea¬ 
son of a wrongful misuse or nonuse of its corpo¬ 
rate powers relative to the construction of the 
road,*^5 as whctc it delays for an unreasonable time 
to construct the line provided in its charter,'^® 
or constructs a railroad wholly unsmted to the needs 
of the publicbut mere delay in construction or 
completion is not, m the absence of statutory re¬ 
striction as to time, ground for forfeiture of its 
charter rights unless the la])sc is so long as to 
amount to an abandonment,7^ and delay in actual 
construction docs not render the charter liable to 
forfeiture where the company is engaged in con¬ 
tinuous endeavors to finance the proposed construc¬ 


tion 70 In the absence of a provision to the con¬ 
trary, failure to construct or to maintain a railroad 
IS not ground for automatic dissolution of the cor¬ 
poration, but may be taken advantage of only by 
a direct proceeding against the company in behalf 
of the state for the purpose of procuring a judgment 
of foifeiturc by reason of the nomiscr of the fran- 
chisc,^o and the state may have an election whether 
or not to proceed to forfeit the franchise 

Construction zvithm prescribed tunc. In the ab¬ 
sence of a statutory or charter provision to that 
cflcct the mere fact that a railroad company fails 
to begin, carry on, or complete the construction of 
Its road within a time or at a rate of progress speci¬ 
fied in its charter or governing statute docs not of 
itself work a dissolution of the company,82 although 
it IS usually ground for which a forfeiture may be 
declared in a direct proceeding hy or on behalf of 
the state,83 but under some statutes such a failure 
constitutes a forfeiture or dissolution, without the 
intervention of the courts or any action on the part 
of the state 8-1 Where the condition is that the com¬ 
pany expend a certain amouiiL of its cajiital with¬ 
in a specified lime, the fact that it has granted to 
another company the privilege of laying tracks on 
parts of Its route will not enable it to retain its cor¬ 
porate existence without making the prescribed ex¬ 
penditures ;88 nor will a reservation to the les¬ 
sor in such case of a right to run cars over part 
of the track laid by the lessee avail to give the les¬ 
sor the benefit of expenditures by the lessce.88 
Such a provision for construction or completion 
cannot be defeated by transferring the right of 
way to another company 87 

In some jurisdictions failure to construct or com¬ 
plete the road is ground for forfeiture only as to 


•71, Ala—^Davls V. Momphifi, etc, 
R Co, 0 So 140, 87 Ala. 033, 

’7a. Mo.—^Moor© V. Whitcomb, 18 
Mo 543. 

61 C.J, p 434 note 1. 

Froceodmffs for dissolution or for¬ 
feiture see infra subdivision b (6) 
of this section. 

73. Ark.—Louisiana, etc, IL Co. v. 
State, 88 S.W. 669, 76 Ark 436, 6 
Ann.Cas 637. 

‘74. Ind—Hel River R. Co v. State, 
67 N.B 388, 166 Ind. 483. 

51 C.J p 434 note 3 

75. Ohio —State v. Hazelton, etc., 
R. Co, 40 Ohio St. 604. 

•76. Ohio.—Stato V. Hazelton, etc, 
R Co, supra. 

77- Ohio.—State v. Hazelton, etc., 
B. Co., supra. 


Lon#r Leaf Lumber Co., 47 So. 887, 
122 Lfi. 647, 

61 C J. p 435 note 10 

79. Iowa.—Young v. Wnbstor City, 
etc., R, Oo., 80 W-W. 234, 76 Iowa 
140. 

80. Ha — A, J>. Oraham & Co, v. 
iPonnsylvania Turnpike Commis¬ 
sion, 88 A.2d 22, $47 l>a. 622. 

81. U.S.—Farmers* L. & T. Co. v. 
Henning:, CO.Kan., 8 F.Oas.No. 
4,666 

N.T.—^People v. Albany, etc., R. Co„ 
24 N.T. 261, 82 Am.D. 296. 

82,. Ind.—Cluthe, v. Evansvllle, etc., 
R Co., 95 NE. 648, l76 ind. 162, 
Ann.Cas,1914A 936. 

51 C.J. p 485 note 12, 
performlagr preUmlnary work 
‘•The I4w does not provide that a 
railroad company shall forfeit its 
charter if It does not commence the 
building: of its road within two years 
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after it aoquIroH Its charter rlprhls. 
rt may uho ‘its franchlHoH’ as otfootu- 
ally in ralslnp: moans to Imlid its 
road, in making preliminary surveys, 
and In many other ways, as It can in 
grading: and laying tics and Iron."— 
Youuk v. WobsK^r <3iiy, otc., R. Oo„ 
39 N.W. 234. 76 Iowa 140, 143 

83. Vt.—^Vermeilt, etc., R. Co. v. 
Vermont Cant, Jt. Co., 34 Vt 1, 

61 C.J. p 436 nolo 13. 

84. 3Sr.Y.—- Delaware IL Co. v. Me- 

- chanicville St Fort Kdward R. Co., 

197 N.H. 326, 208 N.Y. 304. 

61 0.jr. p 435 note X4--20 aj. p 1041 
noto 48 la]. 

85. N.Y.—In ro Brooklyn, ©to., R. 
Co., 81 K.Y. 69. 

86 . N.T.—In re Brooklyn, etc,, R. 
Co., supra. 

87. Ill.—People V. Toledo, ©to*, R. 
Co., 117 N.E. 701, 280 Wk 406, Ann. 
Cas.lOlOD 224, 


78 . La.—'Stephens v. Louisiana 
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such portion of the road as has not been constructed 
within the time limited, 8 8 or for the automatic for¬ 
feiture of all unexercised charter powers,*89 and 
it has Ibeen held under the latter type of statute that 
the general rule that omission to perform a duty 
merely exposes a corporation to the hazard of for¬ 
feiture of its charter by court proceedings without 
Ipso facto effecting its dissolution does not pre¬ 
clude an automatic deprivation of unused charter 
powers.80 A provision requiring construction or 
completion within a specified time relates, how¬ 
ever, only to the line of railroad authorized by the 
company’s original charter or articles of incorpo¬ 
ration,and so failure to complete extensions sub¬ 
sequently authorized or undertaken is not ground 
for forfeiture 82 it has been held that a period 
during which a railroad company was in the hands 
of a receiver is not to be included in determining 
whether its road has been completed within the time 
prescribed therefor.83 

(4) Suspension or Abandonment of Railroad 
Business 

Unjustifiable failure to operate its road or business, 
or voluntary surrender thereof, may afford ground for 
dissolution of a railroad company or forfeiture of its 
charter. 

The unjustifiable failure of a railroad company to 
operate its railroad or business, or its voluntary 
abandonment thereof, is ground for the dissolution 


of the company and the forfeiture or annulment of 
its corporate franchise,8^ and, under some statutes, 
an abandonment of a part of its line is ground for 
a forfeiture of the company’s corporate franchise 
as to the entire line 85 In the absence of statute 
providing therefor, however, it is no cause for for¬ 
feiture that the company discontinues unprofitable 
trains,85 and it has also been held that a forfei¬ 
ture will not be declared for a failure or refusal 
to run trains to a certain place, where there is no 
injury to the public and a forfeiture would not re¬ 
dress the grievance of which complaint is made 87 

Length of suspension. In some jurisdictions, un¬ 
der particular statutes, a suspension of the main¬ 
tenance and operation of the road for a specified 
time is ground for a forfeiture 88 it has been held 
that a suspension or abandonment extending be¬ 
yond the period so prescribed admits of no explana¬ 
tion or excuse to prevent a forfeiture from occur¬ 
ring or being declared, 88 hut a nonuser for any 
period less than that specified by the statute is no 
ground for a dissolution.^ 

Voluntary dissolution by abandonment, A rail¬ 
road company cannot incur a forfeiture or dissolve 
itself at its own pleasure and in disregard of the 
rights of others merely by abandoning its road or 
business,2 and such abandonment or the entire dis¬ 
use of the railroad is not enough to absolve the 
company from the performance of its duties.® 


88 , Minn—State v. St Paul, etc, 
B Co, 28 N.W 245, 35 Minn 222 

51 C.J. p 435 note 18. 

89. TJ S —Chicago, B & Q. B, Co v 
North Kansas City Development 
-Co., C.C.AMO, 134 F2d 142, cer¬ 
tiorari denied North Kansas City 
Development Co. v Chicago, B & 
Q. B. Co., 63 set 1437, 319 US 
771, 87 L Ed 1719. 

’Public policy 

The state as part of Its public'pol¬ 
icy imposes rigid limitation on time 
within which railroad company must 
complete special undertakings of its 
charter and makes failure to do so 
operate automatically as a forfei¬ 
ture of all of unexercised charter 
powers, except such as may be nec- 
*essary to maintain facilities placed 
In operation prior to the forfeiture 
—Chicago, B & Q. B. Co. v. North 
Kansas City Development Co, C.C A 
Mo, 134 F.2d 142, certiorari denied 
North Kansas City Development Co 
V. Chicago, B & Q. B. Co, 63 set. 
1437, 819 U.S. 771, 87 LBd 1719. 
dStatnte held self-exeontliig 
U S —Chicago, B & Q. B. Co. V. 
North Kansas City Development 
Co., C.CAMO, 134 F 2d 142, cer¬ 
tiorari demed North Kansas City 
Development Co. v* Chica^p, B. & 


Q B Co, 63 set. 1437, 319 U.S 
771, 87 L Ed. 1719. 

Vnlon. depot 

The forfeiture provisions of stat¬ 
ute providing that if railroad corpo¬ 
ration shall not within designated 
period begin construction of its road 
its corporate powers shall cease, ap¬ 
ply to a umon depot company, and 
term ‘‘road” is intended as a generic 
reference to all of special undertak¬ 
ings in charter of railroad company 
or union depot company or hybrid 
combination of both.—Chicago, B & 
Q R. Co. V. North Kansas City De¬ 
velopment Co, C.CA,Mo., 134 F.2d 
142, certiorari denied North Kansas 
City Development Co. v. Chicago, B 
& Q B Co, 63 set. 1437, 319 US 
771, 87 DEd. 1719, 

90. US —Chicago, B & Q B Co. v 
North Kansas City Development 
Co, CCAMo, 134 F2d 142, cer¬ 
tiorari demed North Kansas City 
Development Co v Chicago, B & 
Q B Co., 63 set 1437. 319 US. 
771, 87 L.Bd. 1719. 

91. Cal —^People v. Southern Pac B 
Co, 158 P. 177, 177 Cal 692 

92. Cal —People v. Southern Pac B 
Co, supra. 

93. NT—^In re New Tork, etc, B 
Co., 85 NE 1014, 193 NT. 72. 
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94. Ark —State B Commission v 
Saline Biver B Co, 177 SW. 896, 
119 Ark 239 

61 C J. p 435 note 23. 

95. Mass—^Brownell v. Old Colony 
B Co, 41 NE. 107, 164 Mass 29, 
49 Am SB 442, 29 DBA 169 

NT—People v. Albany, etc, B. Co, 
24 NT, 261, 82 AmD 296. 

96. Mass—Commonwealth v. Fitch¬ 
burg B Co., 12 Gray 180. 

97. Mich.—^Attorney General v. 

Erie, etc., B. Co, 20 N.W 696, 55 
Mich. 15 

51 C J. p 436 note 26. 

98. Minn—State V. Minnesota Cent, 
B Co.. 80 NW 816, 36 Minn 246 

51 C J. P 436 note 27. 

99. N.T —^People v Northern B Co, 
63 Barh 98, affirmed 42 NT. 217, 
error dismissed 12 Wall. 384; 20 D. 
Ed 412. 

1- ^NT—^People v. Atlantic Ave. B. 
Co, 26 NE 622, 126 NT. 613^ 

51 C.J. p 436 note, 29 

2, NT —^People v. Troy, etc, B Co., 
87 HowPr. 427. 

3. N.T.—People v.‘ Troy, etc, B. Co, 
supra. 

Duty to operate sea infra 390-392. 
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(5) Waiver or Noncnforcemeiit of Forfeiture 

The state may waive the right to forfeit the fran¬ 
chise of a laiiroad company. 

Forfeiture of the franchise of a railroad com¬ 
pany is a prerogative of the state,^ which may be 
waived by it,^ even after the occurrence of an act 
or omission winch by constitution or statute is made 
a cause of forfeiture ipso facto,® and a cause of 
forfeiture is waived by acquiescing for an unrea¬ 
sonable time m the construction and operation of 
the railroad,'^ or by the enactment of a statute rec¬ 
ognizing the company and authorizing the con¬ 
struction or operation of its road,® or extending 
the time for the completion of the road,® or ex¬ 
pressly releasing the company from a cause of for¬ 
feiture or legalizing a violation A statute, how¬ 
ever, relieving railroad companies from past de¬ 
faults has no application to causes of forfeiture 
arising after the passage of the act.^^ 

A waiver on condition may be revoked on a 
breach of the condition 

(6) Proceedings 

As a general rule the charter or franchise of a rail¬ 
road company may be forfeited only in a direct proceed¬ 
ing for that purpose instituted by the state. 

While under some constitutional, statutory, or 
charter provisions improper acts or omissions on 
the part of a railroad company may ipso facto ren¬ 
der its charter and corporate franchise forfeited 
and the company dissolved, as discussed supra sub¬ 
divisions b (1), (3) of this section, in the alisence of 
any such provision a company may be deprived of 
its corporate franchise and an involuntary disso¬ 
lution decreed against it only in a direct judicial 
proceeding, usually in the nature of quo warranto, 
instituted by, or in behalf of, the state for tliat 


purpose So, it has been held that except where 
forfeiture has resulted ipso facto from acts or 
omissions specified by statute,the right of the 
company to corporate existence cannot be ques¬ 
tioned in a collateral proceeding,and, where the 
slate has not proceeded to have a forfeiture de¬ 
clared or enforced, it cannot be invoked by a pri¬ 
vate individual or corporation Accordingly, 
where a pleading in a collateral proceeding seeks 
to set up the fact of forfeiture, it must usually al¬ 
lege that the foi fciture has been judicially declared 
in a suit for that purpose 

Par lies. In a proceeding to forfeit the charter 
of a railroad company because of the sale of its 
road, the purchaser is not a necessary paity.^® The 
lessee of a railroad has such an interest in the for¬ 
feiture of the charter of the lessor conqiany as to 
entitle it to intervene in proceedings there 

Pleading. The information or complaint in a 
proceeding by the stale to enforce a forfeiture of 
a charter of a railroad company must set forth facts 
showing a good cause of forfeilure,^^^ hut it need 
not be expressed in technical language.^^ The com¬ 
plaint ordinarily need not allege that the acts or 
omissions alleged were prohibited by statutc^^ or 
that injury to the public has resulted therefiom.®® 

Presumptions and burden of proof, Tn the case 
of an act or omission which would ipso facto ter¬ 
minate the corporate existence of the company, the 
prcsunipLion will be indulged, in the absence of evi¬ 
dence to the contrary, that no forfeiture has oc¬ 
curred,^4 and the burden of proving the contrary 
IS on the one asserting Where minority stock¬ 
holders seek dissolution of a railroad corporation, 
there is a presumption that its officers and direc¬ 
tors acted honestly and in good faith in continuing 


4. N.O—Brummitt v Snow Hill R. 

Co., 148 S B. 444, 197 N C3. 381. 

6. N.O,—Brummitt v. Snow HIU R. 

Co., supra. 

61 C J. p 436 note 33. 

6. Ark—St. liOulSf etc., R Co. v. 
St. Smith, etc., R, Co., 148 S.W. 631, 
104 Ark. 344. 

7. Ina.—State v. Bailey, 19 Ind, 462 
61 C.J. P 436 note 36 

8. Wis.^Attorney General v. Supe¬ 
rior. etc., R. Co., 67 N.W. 1188, 93 
Wis. 604. 

61 C.Jr p 436 note 36. 

9n Ark.—St. Louis, etc., R Co v. 
Ft. Smith, etc, R. Co. 148 S.W 
631, 104 Ark. 844. 

51 C.J. p 436 note 37. 

la Ark.—^Mississippi, etc, R, Co. v. 
Cross, 20 Ark. 443 

Pa—C ommonwealth v, Plttsburgr, 
etc., R. Co., 68 Pa 26. 


11. N.T.—Brooklyn Stoam Transit 
Co. V, Brooklyn, 78 N.Y. 624. 

la., Tenn—^La Gransro, eta, R. Co. v. 

Rainey, 7 Coldw. 420. 

51 aJ. P 436 note 40. 

13, U.S.—Utah, etc., R. Co. v. Utah, 
etc., R. Co., CC.Nev., 110 F. 879 

51 C.J. p 436 note 44 

14. Ark,—St. liouis, etc., R. Co. v 
Ft. Smith, etc, B. Co., 148 S.W. 
631, 104 Ark. 844. 

16, Ind—Cluthe v Bvansvillo, etc., 
R. Co, 96 NB. 643, 176 Ind. 162, 
AnnCas.l914B 936. 

61 C.J. p 487 note 46. 

16 , Va —^IMsmal Swamp B. Co. v. 
John L Roper Lumber Co„ 77 S. 
E 698, 114 Va 637, Ann.Cas.l914C 
641.' 

51 C.J. p 487 note 47. 
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1 17- Ind.—^Lof^an v. Vernon, etc., R. 
I Co., 90 Ind. 662. 

la Tox.—Bast Idne, etc., R. Co. v. 
State, 12 S.W. 690, 76 Tox. 434. 

19. N.Y.—^I>eopU* v. Albany, etc,, R. 
Co.. 77 N.Y 232, 

80, N.C.—Attorney Qenoral v. Pe¬ 
ter aburff, oto., R Co., 28 N.C. 466. 

51 C.J p 437 note 62. 

81. NC—^Attorney Goncral v. Pe¬ 
tersburg, etc., R. Co., suprA 

88, Ind.—River R. Co. v. State, 
67 NB. 388, 166 Ind. 438. 

83. Ind.—^Bcl River R, Co. v. State, 
suprA 

84, D^C.-—Chesapeake Beach R. Co. 
V. Washington, etA, R. Co., 28 APP. 
PC, 687, 

SI6. Ho.—Bdwards v, Missouri, etc, 

' R Co„ 82 Mo.App. 86, 
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the operation of the road,^® and a clear and con¬ 
vincing showing of had faith is required to war- 
lant the interference of the court 27 

Determination and disposition. Where, in pro¬ 
ceedings by, or on behalf of, the state, the evi¬ 
dence clearly shows the existence of a ground for 
forfeiting the company's charter, it is mandatory 
on the court to declare a forfeiture.^s 

(7) Operation and Effect 

The dissolution of a railioad company deprives It 
of its corporate powers, but its property rights survive 
for the benefit of those who may have a right to, or 
just claims against, its assets. 

The general rules relative to the operation and 
effect of forfeiture of corporate charters and the 
dissolution of other corporations, discussed in Cor¬ 
porations §§ 1727-1737, are applicable to railroad 
companies,29 except as they may be modified or 
superseded by special statutory or charter provi- 
sions,2o Thus all its general powers, as to be a 
corporation, to sue and be sued, to have a corpo¬ 
rate seal, to acquire and hold property, and the 
like,2i and such additional powers as may have been 
conferred on it,22 cease and can no longer be ex¬ 


ercised. Similarly, the officers of the company are 
divested by the forfeiture or dissolution of all their 
powers, 23 except that under some statutes they may 
continue to exercise powers necessary to wind up 

the company.3 4 

On the other hand, the property rights of the 
company ordinarily survive for the benefit of those 
who may have a right to, or just claims against, 
its assets,35 subj'ect to loss by abandonment or for¬ 
feiture,3 6 and so consents and franchises granted 
it by a municipality continue in existence and pass 
to the directors as trustees for the creditors and 
stockholders,27 provided they are not subject to 
forfeiture for nonuser, as considered in Franchises 
§ 27. It has been held that a railroad, although 
there has been a forfeiture or repeal of the com¬ 
pany's charter, remains a public highway subject 
to the management and control of the state.28 

Recovery of money deposited with state. It has 
been said that, on forfeiture of its charter for fail¬ 
ure to construct its road, a railroad company has 
no right to recover moneys deposited with the 
state under a statute requiring such deposit at the 
time of organization, and providing for repa^mient 
of specified sums as construction procceds.22 


B. FOBEIG-N COMPANIES 


§ 19. In General 

Subject to exceptions provided for by constitutions 
or statutes, general rules relating to foreign corpora¬ 
tions, as far as applicable, govern foreign railroad cor¬ 
porations. 

Except as they may be modified or superseded by 


special constitutional or statutory provisions, the 
general rules relating to foreign corporations gov¬ 
ern foreign railroad companies, as far as applicable 
thereto.^® The privilege of a foreign corporation 
to operate a railroad within a state has been held to 


26. NT—^Kayman v. Brown, 26 N. 
YS 2d 898, 176 Misc 176 

Snfflciency of evldenoe to overcome 
presTunptioa 

In action by minority stockhold¬ 
ers to compel liquidation of a domes¬ 
tic corporation which operated a 
railroad in a ' foreign country, evi¬ 
dence was insufllcient to overcome 
presumption of honesty of action and 
motive on part of directors in con¬ 
tinuing operation of corporation, so 
as to warrant interference of the 
court—^Hayman v. Brown, 26 N.Y.S. 
2d 898, 176 Misc 176. 

27- NY—^Hayman v Brown, supra. 
.28. Mmn—State Kinnesota C^nt. 
R. Co. SO NW. 816, 36 Minn 246 

29. U.S—Terminal Shares v. Chicar 
go, B & Q R Co., BCtMo, 65 F. 
Supp 678. 

30. Va—Sillupan v. Fredericksburg, 
etc,. A. Co, 27 Gtatt. ll9, 68 Va. 
119. , . 

61 C JT p 487 note 61. ' ' ^ 

31m N.Y —Brooklyn Btaam ‘ Transit 


Co V. Brooklyn, 78 NY 624—^New 
York V Bryan, 115 NY.S 661, 130 
AppDiv. 658, reversed on other 
grounds 89 N.B 467, 196 NT 168 
Bight to appear before oommlsslons 
A corporation which had forfeited 
railroad powers undei^ its charter be¬ 
cause of failure to comply with state 
laws requiring certain railroad con¬ 
struction within a fixed period would 
be without any right to appear be¬ 
fore either the interstate commerce 
commission or the public service 
comnussion of the state as a railroad 
seeking orders and authority applica; 
hie only to railroads.—Terminal 
Shares v. Chicago, B. & Q. R. Co., D. 
C.Mo, 66 F Supp. 678 

32. <N.Y.—^New York v Bryan, 13,6 
NTS 651, 180 APP.DIV. 658, re¬ 
versed on other grounds 89 N SX 
467; 196 N.Y.-168. 

33. Mo—^Ford V. Kansas City, etc., 

• R Cq,52Mo.App 489 f . r 

34- Mq.—^F ord V. Kahs^ 

R: Co., supra. ' j 


35. Ill—Gulf Line Connecting R. 
Co. v Golconda Northern R Co, 
126 NB 367, 290 Ill 384 

Tex.—Sulphur Springs, etc., R. Co. v 
St Louis, etc, R Co., 22 SW 107, 
23 S W. 1012, 2 Tex Civ.A 660. 

36. Tex —^Allison v. Richardson; 
TexCxv.App, 171 SW. 1031, re¬ 
versed on other grounds, Com 
App., 213 SW 252 

51CJ. p 437 note 67 

37. N.Y—New York v Bryan, 116 
N.YS. 661, 1*30 AppDiv. 658, re¬ 
versed on other grounds 89 N B 
467, 196 NY 168. 

33. Pa—^Brie, etc^, R. Co. v. Casey, 
26 Pa. 287 

3p. XT.S.—Jones v. Moore, DC.Del., 
198 F 301 

40. N.Y—^Long Island R* Oo. v. De¬ 
partment of Labor of State of New 
York, 247 JSr.T>S. 278, 188 Misc 612, 
affirmed 177 NB 17, 266 NY 498. 

61 C J. p 438 note 76-p 439 note 6. 

Foreign corporations generally see 
'CdrporationS ii 1783-1960. 
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rest in comity,41 although such a corporation may 
be authorized to build and operate a railroad witliin 
a state by act of the legislature.42 

Under some constitutional provisions a railroad 
company chartered under the laws of a foreign 
state cannot operate any railroad within the statc.43 
The view has been taken, however, that only the 
state may take advantage of such a constitutional 
provisional A statutory provision prohibiting a 
corporation not chartered under the laws of the 
state to construct, acquire or operate a railroad 
within the state docs not apply to a natural person.^® 

Under a statute requiring the payment of a tax, 
equal to the organization tax imposed on domestic 
railroad companies, by all foreign corporations do¬ 
ing business within the stale except those which 
have theretofore built lines of railroad into or 
through the state, a foreign company thereafter ex¬ 
tending an existing line within the state becomes 
liable for the payment of the organization tax on 
all that part of its capital employed in the state ex¬ 
cept such portion as was expended in the construc¬ 
tion of tlie existing line.46 

§ 20. Domestication or Domestic Incorpora*- 
tion 

A state may require a foreign railroad company to 
become a corporation of the state as a condition pre¬ 
cedent to the right of such company to own or operate 
a railroad within the state. 

A state may impose on a foreign railroad compa¬ 
ny, as a condition precedent to its right to own or 
operate a railroad within the stale, the duty of be¬ 
coming a corporation of the state,47 and under some 
constitutional provisions a railroad in a state be¬ 


longing to a foreign company can be operated only 
after the owners or projectors shall have first be¬ 
come incorporated under the laws of the state.48 
In some jurisdictions statutes have been enacted pro¬ 
viding for the domestication of such foreign com¬ 
panies 49 Such statutes, however, ordinarily should 
be given a prospective rather than a retrospective 
construction,50 and, unless the contrary appears,, 
should be construed as applicable only to foreign 
companies thereafter clcsiiiiig to engage in the rail¬ 
road business in the state rather than to companies 
already operating therein,51 and such a statute has 
been held inapplicable to a foreign company acquir¬ 
ing in due course rights previously granted by the 
state to another foreign company 53 

A statute recognizing a foreign railroad company 
as such, and giving it authority to construct or 
operate a railroad within the state, docs not make 
it a domestic corporation ;53 but under a statute 
declaring railroad companies doing business within 
the state under a charter or laws of another speci¬ 
fied state to be, as to their property, operations, and 
business in the state, domestic corporations, the 
status of such a railroad company doing business 
in the state has been regaicled as equivalent to that 
of a resident of the statc.54 

The matter of a multiple or consolidated corpo¬ 
ration existing under the laws of several states is 
discussed in general aspects in Corporations § 1795; 
the right of railroad companies of diflforent states 
to consolidate is discussed infra § 235, and the 
operation and effect of consolidation with a foreign 
railroad company infra § 240. 

Mode. Where the method by which a foreign rail¬ 
road company may become a domestic corporation 


4X. NT,—^Lonff Island U Co. v De¬ 
partment of Labor of State of New 
York, supra. 

42. NY.—^Lonfir Island R Co. v. De¬ 
partment of Labor of State of New 
York, supra. 

43. SC.—^Bluo Ridffe Power Co v 
Southern R. Co.» 115 SB. 306, 122 
S.O. 222 

44. Miss —^Illmois Cent. B. Co. v. 
Mississippi Cent. R. Co, 148 So. 
871, 166 Miss 679. 

46. Tex —Boston, etc., Corp. v. 
Guarantee Life Ins. Co., Olv.App., 
233 S.W. 1022. 

46. Mo.—State v Cook, 71 S.W. 829, 
171 Mo 348 

Organization fee or tax In general 
see supra S 12- 

47- Ky—^Plummer v. Chesapeake, 
etc., R COm 136 S.W. 162, 143 Ky. 
102, 88 LR.A,N.S, 362. 

4a S.C.—^Blue Ridge Power Co. v. 


Southern R. Co., 116 SB 306, 122 

SC 222. 

Domestication statute InvEdld 

(1) A Statute providing for the 
domestication of foreign railroad 

I companies has been regarded as in¬ 
valid under a constitutional provi¬ 
sion prohibiting the grant to a for¬ 
eign corporation of a license to build 
or operate a railroad within the 
state and the operation by such a 
corporation of such a railroad and 
providing that the owners or pro¬ 
jectors of a railroad, which is to be 
built or operated, or Is being operat¬ 
ed, in the state and which Is partly 
in the state and partly in another or 
other states, shall drst become incor¬ 
porated under the laws of the state 
—Carolina, etc., R. v, McCown, 66 
S.B. 418, 84 SwO 318. 

(2) It has also been stated that 
the words "owners,” "projectors," 
and "stockholders" refer to the per¬ 
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sons or Imlivltlimls who own or pro¬ 
ject the rallrolul, or own or hold the 
stock of tho foreign corporation In¬ 
terested In buiUling or op(*mtlng the 
railroad—<3nroHna, etc., R v. Mc¬ 
Cown, 60 'S.B, 418, 84 S.C. 318. 

49. Ky,—^lUummor v. ChcHapi^ako, 
etc, R. Oo, 136 S.W. 163, 143 Ky. 
102, 33 L.R.A.,NS., 362. 

50. Mo.—State V. Roach, 184 SW. 
969, 2G7 Mo. 300. 

61. Mo.—State V. Roach, supra. 

52. Mo.—State v. Roach, supra. 

63. D.S.—Bryan v. Louisville, etc., 

R. Co.. Mo., 244 P. 660, 167 C.C.A. 
98, error dismissed and certiorari 
denied 38 S.Ot. 334, 246 U.S. 661, 62 
L.Bd. 921. 

64. W.Va.—OrldftlU v, Norfolk, etc., 
E. Co,. 126 S.B. 99, 07 W.Va. 400— 
Stout V. Baltimore, etc,, R. Co., 63 

S. B. 317, 64 W.Va. 602, 131 Am.S. 
R. 940. 
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IS prescribed by statute, such method must be pur¬ 
sued to the exclusion of all others 56 Under some 
statutes owners or projectors of a railroad who have 
already obtained a charter in another state and who 
seek to be incorporated in the state must comply 
with all the regulations, such as those relating to sub¬ 
scription of stock, election of officers, and other 
steps in organization, applicable to domestic com¬ 
panies 56 

Effect, The incorporation within a state of a for¬ 
eign railroad company does not divest it of its orig¬ 
inal citizenship,®'^ but it has been stated broadly 
that, on compliance with the statute, the foreign 
company becomes a domestic corporation for all 
purposes except federal j‘urisdiction.58 

Under a constitutional provision prohibiting for¬ 
eign companies from operating railroads within a 
state except on condition that the owners or stock¬ 
holders of such companies incorporate within the 
state, a company so incorporated within the state is 
a distinct and separate corporation from the foreign 
company the foreign company may own the en¬ 
tire railroad property, including that portion of it 
within the state which is managed and controlled 
by the domestic company,6® and the grant of a 
domestic charter does not have the effect of trans¬ 
ferring the property of the foreign company to the 
domestic company.®l Under such constitutional pro¬ 
vision the powers of the domestic company are lim¬ 
ited to business done within the state or to business 
outside the state necessarily connected with its 
operation within the state,6^ and it has no power to 
make contracts having no connection with the busi¬ 


ness within the state,6S nor is it responsible on con¬ 
tracts made by the foreign company.®^ 

§ 21. State Regulation 

GeneraUy, subject to certain fimitations, a foreign 
railroad corporation may not exercise its corporate pow¬ 
ers or do business within a state except by permission 
of such state and on the conditions imposed by such 
state. 

In accordance with general rules, and subj'ect to 
limitations to such rules, with respect to foreign 
corporations, stated in Corporations §§ 1788, 1810, 
1811, a railroad company may not exercise its cor¬ 
porate powers or do business within a state other 
than that of its incorporation except by permission 
or authority of such foreign state and on the con¬ 
ditions imposed by it ,65 and in some jurisdictions 
statutes have been enacted prescribing the conditions 
on which such foreign companies may operate with¬ 
in the state or regulating the exercise of their cor¬ 
porate powers therein.66 A foreign railroad com¬ 
pany is within the terms of a regulatory statute 
relating to every railroad company doing business in 
the state 67 The mere fact that a foreign railroad 
corporation has acquired property of a domestic 
corporation does not give such foreign corporation 
the right to transact business in the state without 
complying with a statute imposing conditions on 
the transaction of business by foreign corpora¬ 
tions 68 A statute prescribing the terms on which 
foreign railroad companies may acquire real estate 
or exercise the power of eminent domain is ap¬ 
plicable to a foreign company purchasing an existing 
railroad as well as to a company desiring to come 
into the state for the purpose of constructing a rail- 
road.66 


55. Ky—^Plummer v Chesapeake, 
etc, R Co, 186 S W. 162, 143 Ky 
102, 33 L.R.A,NS, 362. 

66. S C.—^Lyles v McCown, 63 S B 
366, 82 SC. 127, 17 Ann.Cas. 436 

Incorporation and orfiranizatlon of 
domestic railroad companies see 
supra 5S 8-12 
Oriranisatloai tax 

Under a different statute the view 
has been taken that there was no 
liability for the organization tax 
imposed on domestic corporations at 
their formation—State v. Tompkins, 
25 SB 982, 48 SC. 49. 

67. Ky—^Plummer v Chesapeake, 
etc., R Co, 136 SW 163, 143 Ky. 
102, 33 LRA.N.S., 362. 

68. SC —Geraty v Atlajitic Coast 
Line R. Co,, 60 SB 936, 80 S.C 
365 

69. S C.—^Blue Ridgre Power Co. v. 
Southern R. Co, 116 SB 306, 122 
SC 222. 


60. S C —^Blue Ridge Power Co v 
Southern R Co, supra 

61. S C.—^Blue Ridge Power Co v. 
Southern R Co, supra 

68. SC —^Blue Ridge Power Co v 
Southern R Co , supra 

63. S C —Blue Ridge Power Co, v. 
Southern R Co., supra. 

64. SC,—^Blue Ridge Power Co. v. 
Southern R Co, supra. 

65. N.T—People v Gilchrist, 161 
N*B 432, 248 N’T 97 

Regulation of railroad companies 
generally see infra §§ 27-31. 
Beferenoe to lines outside state 
The legislature might constitu¬ 
tionally identify railroads to be reg¬ 
ulated in the state by reference to 
lines of railroad outside state, and 
it would not thereby be guilty of ex¬ 
traterritorial legislation—^Union 
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Pac R Co V Anderson, 120 P 2d 
678, 167 Or 687 

66. Ill—Cincinnati, I & W. R Co. 

V Barrett, 94 NB2d 294, 406 Ill. 
499—^People v Chicago, etc, R Co, 
79 NH 144, 223 Ill. 681, 7 Ann. 
Cas 1. 

67, Ill—^People V. Chicago, etc., R. 
Co, supra. 

68, Ill.—Cincinnati, I & W. R Co. 

V Barrett, 94 NB2d 294, 406 Ill. 
499 

Imposition of fees or taxes on exer¬ 
cise of privileges by foreign cor¬ 
porations see OJS title Taxation 
§ 190, also 37 CX p 235 notes 98, 
99. 

61 C J p 340 note 7-p 345 note 68. 

69. Ky.—^Plummer v Chesapeake, 
etc, R, Co, 136 SW 162, 143 Ky. 
102, 33 I..RA,NS, 362 

Bxermse of power of eminent do- 
. main by foreign corporation gen¬ 
erally see Bminent Domain § 25. 



§§ 22-24 

§ 22. -What Constitutes “Doing Busi¬ 

ness” 

Generally a foreign corporation is doing business 
within a state so as to be subject to regulatory stat¬ 
utes of such state where it is operating a railroad line 
Within such state or where it maintains its general 
ofTices and conducts its affairs therein. 

In accordance with the rules relating to foreign 
corporations generally, stated in Corporations §§ 
1828-1842, a foreign railroad company is doing 
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business within a slate, so as to subject it to regu¬ 
latory statutCwS enacted therein, when it is operating 
a line of railroad within the state'^® or when it main¬ 
tains its general offices and conducts its aflairs 
therein,but a foreign railroad company not own¬ 
ing or operating a railroad within the slate is not 
to be treated as doing business therein by reason of 
the fact that its cars arc brought into the state by 
another railroad company under a joint traffic ar¬ 
rangement 
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C. ACTIONS BY OR AGAINST RAILROAD COIVIPANJES 


§ 23. In General 

General rules governing civil actions against corpo¬ 
rations apply to actions against railroad companies, ex¬ 
cept as modified or superseded by particular statutes. 

Except as modified or superseded by particular 
statutes, the general rules governing civil actions 
against corporations, discussed m Corporations §§ 
1287-1357, 1917-1959, apply to actions against rail¬ 
road companies Some statutes do not authorize 
an amendment as to parties which results in the 
substitution of one railroad company for another 
and different railroad company as defendant.'^^ A 
sale under execution on a judgment against a rail¬ 
road company of all the property of such company 
does not include real property of another, of which 
such company had taken possession without in¬ 
stituting condemnation proceeding and without giv¬ 
ing compensation or security to the owner of such 
real property.*^® 

Actions or proceedings against railroad com¬ 
panies involving various types of matters or situa¬ 


tions are considered in detail in appropriate places 
infra this title, and actions agaiiiwSt railroad com¬ 
panies to enforce their liability as common earners 
of goods or passengers arc treated in detail in ap¬ 
propriate places in the title Carriers. 

§ 24. Limitation of Actions 

A statute limiting the time for bringing action 
against any railroad company owning or operating any 
railroad within the state has been regarded as applicable 
to both foreign and domestic railroad companies. 

A statute limiting the time for bringing action 
against any railroad company owning or operating 
any railroad within the stale has boon regarded as 
applicable to both foreign and domestic railroad 
companies operating within the state A provision 
in the charter of a railroad company limiting the 
time within which actions against the company may 
be begun is not repealed by implication by a gen¬ 
eral statute sulisequcntly,enacted prescribing a longer 
period of limitation.'^Limitation with respect to 
actions against railroad companies involving various 


70. Ark—State v. Chicago, otc., R. 
Co., 128 S.W. 666, 96 Ark, 114. 

71. Cal—Bullfrog GoldAcld XL Co. 
V. Jordan, 1G3 P 40, 174 Cal. 342 

72. Minn.—Slaughter v. Canadian 
Pac. R. Co., 119 Isr.W. 898, lOG 
Minn. 26$. 

Tronic agreomonts generally see In¬ 
fra 226-233. 

73. N.Y —^Norman v. Long Island R 
Co, 18 N.TS.2d 61, 258 App.Oiv. 
1089, affirmed 86 NIfl2d 600, 285 
NT. 829 

51 C.J. p 430 note 11-p 446 note 76. 
Beslgiiatloii of defendoixt 

(1) In an action against a "rail¬ 
way company" its answer and ap¬ 
pearance were not suOlciont to bring 
another and dllferont company, 
which woe associated with the des¬ 
ignated defendant, before the court 
as a proper party defendant, even 
though the designated defendant was 
not properly served with prooess.^— 
Gillette Motor Transport Co. v. 


Whltfleld, Tox.ClvApp., 160 S.W2d 
290. 

(2) II has boon hold, howovor, that 
whore the court has acquirod Juris¬ 
diction of the person of d(‘f<‘ndant, as 
well as of the subje(*t mat tor, It may 
permit an omondmoiit of the <'ora- 
plalnt to coriect a misnomer of de¬ 
fendant company.—Thompson V. 
Southern Pnc. Co, 3 83 I' 3 63, IGO 
Cal 730—Tlaverstiok v. Southern 
Pao. Co., 37 P.2d 146, 1 Cal.App.2d 
605 

Dismissal of complaint 
In action against railroad compa¬ 
ny for poraoiml injurlos, where 
plalntilt failed to ostabllsh negli¬ 
gence of the company, complaint was 
properly dismissed,—^Norman v. 
Long Inland R. Co., 1? N.TS.2d 61, 
268 App.Blv, 1089, affirmed 36 N.m2d 
,600, 286 N.T. 829, 

SPttrnishlng iaformatiOA as to propes 
H party defendant 
The view has been tSJken that an 
agent of a railroad' company who has 
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boon served with process In an action 
ap.alnst such company Is not obliged 
voluntarily to Inform plaint Ilf that 
tho action should have been brought 
agalu.st another railroad company, 
notwithstanding such agi^nt Is also 
tho agent oC such otlu^r company.— 
Van Landlngham v, Alabama Croat 
Southern 11. Oo., 8 So.2tl 2CG, 243 Ala. 
31. 

74- Ala —^Vnn Landlngham v, Ala¬ 
bama Great Houthorn U. Oo, 8 So. 
2d 2CG, 243 Ala. 33—Western Uy. 
of Alabama v- McCall, 7 So. 660, 
89 Ala. 376. 

75. U.S.—^TTustead V. IJarron, C.C,A- 
Pa, 76 F2a 109. 

76* N.J.—^PJttut V. Pennsylvania R 
, Co., 136 A. 605, 103 N.J.Law 40. 

77. U.S,—^Lohlgh Valley R. Co v 
Comar, l^Y., I6l F. 660, 81 C.CA. 
89. 

Amendment, revocation, or fox^falture 
of charter or franchise generally 
sec supra S 18. 
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§§ 2^25 


types of matters or situations is considered in ap¬ 
propriate places infra this title. 

§ 25. Jurisdiction and Venue 

a. In e^eneral 

b. Actions against domestic companies 

c. Actions against foreign companies 

a. In Greneral 

The venue of actions agafnst railroad companies de¬ 
pends on the terms of the statutes, duly construed. 

While some statutes providing for the venue of 
actions against corporations, without specifying 
any particular type of corporation, have been re¬ 
garded as applicable to railroad corporations,other 
statutes have made express provision for the venue 
of actions against railroad •corporations.'^^ Where 
the venue of actions against railroad companies is 
prescribed by mandatory statutory provision, an ac¬ 
tion against such a company may not be brought in 
a county not designated in such provision A 
statute permitting certain classes of actions to be 
brought in particular counties has no application to 


any other action,which may be maintained only 
at a place otherwise prescribed or permitted by 
law.S 2 The word "may,” as used in a statute pro¬ 
viding that actions against railroad companies "may” 
be brought in certain described counties, has been 
regarded as mandatory so as to prevent the bring¬ 
ing of an action in a county other than so de¬ 
scribed, ^3 but in some cases the word "may,” as 
used in some statutes of this general type, has been 
regarded as permissive and not mandatory and as 
not necessarily preventing the bringing of an ac¬ 
tion in a county not described in the statute.A 
statutory provision designed merely to regulate the 
service of process does not necessarily affect the 
venue of actions against railroad companies other¬ 
wise prescribed.^® 

According to some authorities a railroad compa¬ 
ny may be regarded as a resident, for the purpose 
of laying venue, of a county through which it 
operates its road*® or in which it is doing busi¬ 
ness.®'^ Under some circumstances an action can¬ 
not be brought in a county in which the company 
has no agent on whom process can be served.®® 


78. Ohio —Cas6bolt v. Kanawha, 

etc, K Co, 6 Ohio App. 431, 26 
Ohio Cir Ct ,N S , 161 

79 . US—Bird V X M Famn & 
Co, DCMo, 4 FKD 267 

Ark.—^Viking Freigrht Co v Keck, 
163 SW2d 163, 202 Ark 656, re¬ 
heard 163 S W 2d 1C7, 202 Ark 666, 
Oa—Southern R Co v Clark, 134 S 
K 605, 162 Ga 616 

Ill—Taylor v Southern Ry Co, 182 
N.B 806, 36Q Ill 139 
Mich —^Pere Marquette Ry. Co v 
Slutz, 266 N.W 468, 268 Mich 388 
Mo—State ex rel Hmes v Calhoun, 
220 S W. 6, 281 Mo. 583 
N" C.—Forney v. Black Mountain R. 
Co, 74 S,B. 884, 159 NC 167— 
Allen-Flemmg Co v Southern Ry. 
Co, 68 SB 793, 146 N.C. 37 
Ohio—^New York, C. & St L R. Co 
V Matzingrer, 25 N.B 2d 349, 136 
Ohio St 271. 

Venue of actions agrainst corpora¬ 
tions generally see Corporations S§ 
1296-1302, 1932, 1988 
County througlL which line passes 
Some statutes have made provi¬ 
sion for bringing an action against 
a railroad company in any county 
through which its road passes or is 
operated.—Bruce Transfer Co v. 
Johnston, 287 N’.’W. 278, 227 Iowa 
60. followed in Bruce Transfer Co v 
Johnston, 287 N W. 281. 

80. Ky —Chesapeake & O. Ry. Co. v. 
Glaspy's AdmX 64 SW.2d 664, 261 
Ky 243. 

Mo—State ex rel. lEOnes v. Calhoun, 
220 S W. 6, 281 MO 683. * i 

Ohio—^New York, C. ft St.,aL». R, Co, 


V Matzmger, 26 NB2d 349, 136 
Ohio St 271—Sanzone-Palmisano 
Co V Pere Marquette R Co., 187 
NB 738, 48 Ohio App. 218 
Injury to person or property 

<1) Some statutes have limited 
the venue of actions against rail¬ 
road companies for in 3 ury to person 
or property to the county in which 
the cause of action or some part 
thereof arose, or to the county in 
which claimant resided when the 
cause of action arose, or the county 
nearest to which he so resided, in 
which any part of the road is locat¬ 
ed—New York, C & St L R Co v 
Matzmger, 25 KB 2d 349, 136 Ohio 
St. 271. 

(2) The purpose of the statute as 
to prevent the filing of actions, in a 
court far removed from place where 
cause of action arose, with an ex¬ 
ception as to the residence of plain¬ 
tiff—^Kew York, C. & St. X. R. Co. v. 
Matzmger, supra. 

(3) A resident of another state 
may not sue in the county nearest 
his place of residence^ but must 
bring his action in the county in 
which his cause of action accrued — 
Klappert v N. Y. Central R. Co, 28 
Ohio N P.,N S., 346. 

81. Iowa—Atchison, etc, R« Co v, 
Mershon, 166 NW. 86, 181 Iowa 
89£ 

82. Iowa—^Atchison, etc., R. Ca v. 
Mershon, supra. 

83. Ark —^Viking Freight Co, v 
Keck, 163 S,W.2<1 168, 202 Ark^ 
6$6, reheard lj53 SW-2d 167, 202 
Ark. §56 —Chicago, R. I. ft P. "r, 
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Co V. Jaber, 107 S W. 1170, 85 Ark. 
332 

XU XUluolB 

I (1) The statute involved was giv- 
[ en effect in accordance with the rule 
stated m the text—^Taylor v South¬ 
ern Ry Co., 182 N.B. 805, 360 Ill 139. 

(2) In an earlier case in a lower 
court, however, the word “may,” as 
used m the statute, was construed 
as permissive and not mandatory.— 
O’Donoghue v St Louis Southwest¬ 
ern R, Co. 181 Ill App 286. 

84- Ohio —Casebolt v, Kanawha, 

etc, R Co, 6 Ohio App. 431, 26 
Ohio CirCt, N.S., 161 
Vt—Snyder v. Central Vermont Ry., 
22 A 2d 181, 112 Vt. 190, 

85. Ill—^Taylor v Southern Ry Co, 
182'KB 806, 360 Ill 139. 

Ky—Chesapeake ft O. Ry Co. v. 
Glaspy's Adm’r, 64 S W2d 664, 261 
Ky 243. 

86. KY.—Polley v. Lehigh Valley 
R. Co., 122 KYS. 708, 138 App 
Div 636, affirmed and certified 
question answered 94 N.B. 1098, 
200 N Y. 686. 

Rule oonfiued to railroad companies 
KY—Williams v. A Hollander ft 
Son, 292 NYS. 228, 249 App Div. 
784 

sn. N.T.—'Be Groat r. New York 
Cent R. Co., 256 K.Y.S, 353, 235 
App.Div. 8X6—^Burman v, Dela¬ 
ware ft H. R Co.. 86 K.YS-2d 679 
—^Pond'v Hudson River R. Co., 17 
How.Pr. 643. 

88. U.S.-r-5^her v. Cleveland, etc., 
Co„ dCKy, 169 P. 966. , 
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Some statutes authorize the maintenance of an 
action against a railroad company m any county in 
■which It has or usually keeps an office for the 
transaction of its usual or customary business 89 
A statutory provision authorizing the maintenance 
of an action against a railroad company for an in¬ 
jury to a person or his property in the county in 
which the injury occurred refers to the county in 
which the facts occur out of which the cause of ac¬ 
tion arises Some general statutes authorize the 
bringing of an action against a railroad company 
for a personal injury occurring within the state in 
the county in which plaintiff resided at the time of 
the injury.®^ 

The validity of a statute authorizing the bring¬ 
ing of an action against two or more railroad com¬ 
panies in a county in which one of the roads is 
situated has been uphcld.^2 Under certain stat¬ 
utes an action against several railroad companies 
may properly be brought in a county which is the 
proper venue as to one of sucli companies.83 A 
statute fixing the venue of actions against railroad 
companies has been regarded as applicable only 
where the railroad company alone is defendant, and 
not to cases where there arc other parties defend- 
ant.84 So the view has been taken that a statute 
authorizing the bringing of an action in any county 
in which any part of defendant railroad comjiany’s 
line may be applies when such a company is sued 
alone,85 but not necessarily where two or more 
railroad companies which own railroad lines or 
other property within the state are parties defend¬ 
ant,88 or where there arc defendants living in 
separate counties in the statc.87 
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Jurisdiction and venue of actions against domestic 
railroad companies are treated in detail infra in 
subdivision b of this section, and of actions against 
foreign railroad companies infia in subdivision c 
of this section Jurisdiction and venue of actions 
against corporations generally arc discussed in Cor¬ 
porations §§ 1294-1302, 191^^-1926, 1932, 1933, and 
the venue of actions against corporations in federal 
courts as between courts in different districts is 
discussed in Federal Courts § 21. 

What consiifutes ^^domg business^* in county A 
railroad company maintaining a station within a 
county, where trains are stopped and freight and 
passengers received and delivered, is doing busi¬ 
ness within the county, within the meaning of stat¬ 
utes relating to the venue of actions against it,88 
even though it employs no agent at such station,®^ 
and the fact that the engines and cars of a railroad 
company pass into a particular county docs not con¬ 
stitute it a company doing business therein where 
they do so in pursuance of a contract with an¬ 
other conijiany, under which they travel over the 
property of such other company and arc under its 
sole control.^ A railroad company which receives 
and discharges freight and sells tickets,^ or which 
maintains an office for the transaction of fiscal and 
corporate matters,3 in a paiticular county is doing 
business in such county, even though it docs not 
have tracks,^ cars, and locomotives in such coiinty.5 

Action by railroad company. The view has been 
taken that, unless otherwise provided by statute, 
the residence of a domestic railroad company for 
the purpose of the venue of an action by it is in 
the comity, on the line of its road, where its prin- 


89. aad oastomaairy 1basl- 
ftess” of a railroad company, within 
the meaning: of tho statute, consists 
In the receipt oC froight and pas¬ 
sengers, at various points on Its 
road, transporting and dcllvorinK 
them at other points thereon, the 
issuance of bills of lading, tho sale 
of tickets, and koepinp; the books 
and accounts rslaUngr to such trans¬ 
actions.—State ox rol. Hines v. Cal¬ 
houn, 220 S.W. 6, 281 Mo. 683. 

Case held not within statute 

Mo.—State ex rel Hines v. Calhoun, 
supra. 

90. Ky.—^Louisville & N, It Co. v 
Moore's Adm'r, 166 S.W.2d 68, 292 
Ky 223—^Melton's Adm'r v. South¬ 
ern Ry Co., 83 ©.W.2d 690, 236 
Ky. 629. 

9X. Ark.—Chicago, R I, & P. Ry. 
V. Bone, 160 S.W.2d 61, 203 Ark. 
1067. 

Bapeal of statute 
A statute authorising the brlnfiring' 
of an action agralnst a railroad com¬ 


pany for a personal injury in any 
county through or into whlc.h its 
rood passes, whether the c^auHo of 
action originated in or out of tho 
state, was repealed with rospeot to 
personal Injuries occuiring within 
tho state by a groneral statute flxlnK 
the venue of actions for personal 
injuries either Jn tho co\inty in 
which tho accident occurred which 
caused the injury or In tho county 
in which tho person injured resiUed 
at tho timo of the Injury.—Chu'ago, 
R I & R. Ry. y. Bono, 100 S.‘W',2d 
61, 203 Ark. 3 067 

92. Tex—St Louis, I. M. & S. F. 
Ry. Co. V White, Civ.App., 103 S. 
W. 673, error refused. 

93. Ark.—St Louis-San Francisco 
R, Co. V McDonald, 299 S.W. 990, 
176 Ark. 080. 

61 O.J. p 440 note 46. 

94. N.C—Smith V Patterson, 74 S. 
H. 923, 169 NX3. 138 

95. Miss.—Clark v. Louisville & 

R. Co., 130 So 302, 168 Miss. 287. 
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96- Miss.—Clark v. Louisville & N, 
R, Co., supra. 

97. Miss —<'JIark v. Louisville & N 
R. Co, Huprtu 

98- Abu—Louisville, etc., R. Co. v. 
Dawson, 68 So. 674, 34 A1a.App. 
272. 

99. Ala,—Louisville, etc., R. Co. v. 
Dawson, supra. 

1. XT.S.—Pishcr V. Olovolnnd, etc, 
R. Co., iO.C.Ky„ too F. 056. 

2. Isr.Y.— Do Croat v. New York 

Cent R. Co., 266 N.Y.S. 863, 236 
App.Div. 816. 

3. N.Y.—Burinan v. Delaware St H 
R. Corp, 86 N.Y.S.3d 670. 

4. N T.—Do Croat v. Now York 

Cent R, Co., 266 N.Y.S. 853. 286 
App.Div. 816—Burman v. Dela¬ 
ware St IL R. Corp., 86 N.Y.S 2d 
679. 

5. N.Y.—Do Croat v. New York 

Cent R Co., 256 N.Y.S. 868, 235 
App.Div. 816, 
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cipal office and the center of its business are 
situated.® 

b. Actions against Domestic Companies 

The venue of actions against domestic railroad com¬ 
panies depends largely on the terms of governing stat¬ 
utes, duly construed. 

It has been held or recognized that, unless the 
right to sue elsewhere is specially given or the 
bringing of actions elsewhere is expressly required 
by statute, a suit against a domestic railroad com¬ 
pany IS properly brought in the county of its prin¬ 
cipal place of business and within this rule it 
has been held that action is maintainable in the 
county in which the company is required by law to 
maintain its principal offices, even though they are 
actually maintained in another county. ^ In some 
jurisdictions, however, statutes have been enacted 
permitting or requiring certain or all classes of ac¬ 
tions against such companies to be brought in other 
counties,^ and, unless otherwise provided by law, a 
statute relating to the venue of actions against cor¬ 
porations generally may be applicable to actions 
against corporations engaged in operating rail¬ 
roads The view has been taken, however, that, 
the right to sue a railroad company elsewhere than 
in the county of its principal office being in the na¬ 
ture of an exception to the general rule,ii a stat¬ 
utory provision conferring such right must be strict¬ 
ly construed,12 and the burden is on one suing else¬ 


where than in the county of such principal office to 
show that the court to which the action is addressed 
has jurisdiction.12 

A statute providing merely that actions against 
railroad companies may be brought in particular 
places IS not necessarily mandatory so as to require 
actions to be brought only at places so designated,!^ 
and, where the statute permits actions to be brought 
in any of several places, plaintiff may elect among 
the places so designated 15 Where, however, the 
venue of an action is prescribed by statute, no 
court at any other place has jurisdiction,!® so that, 
under some statutes at least a judgment rendered 
elsewhere is void.i^ 

Under some statutes certain actions may be 
brought in a county m which defendant company 
does not have an agent on whom process may be 
served i® According to some decisions, unless 
otherwise provided, a transitory action may be 
maintained in any county in which, under the stat¬ 
ute, the company does business and may properly 
be served with notice or process,!® and, under a 
statute permitting service to be made on station 
agents, such an action may be brought in any county 
wherein the company has a station agent.2® 

According to some authorities a railroad company 
which is doing business in a particular county is 
deemed a resident of such county for the purpose of 


6. Vt —Connecticut & Pasumpsie 
Rivers R R. Co v Cooper, 30 Vt 
476, 73 AmD 319 

Venue of actions by corporations. 
Generally see Corporations §§ 
1295-1302, 190C 

As between districts in federal 
courts see Federal Courts § 21 

7. Ga—McCall v Central of Geor¬ 
gia R. Co. 48 S E 167, 120 Ga 
602 

51 C J p 439 note 14 
Domicile or residence ot domestic 
railroad company generally see 
Corporations § 176 b. 

Fnnclpal place of busliLess as resi¬ 
dence 

The county in which a railroad 
company had its principal place of 
business has been regarded as the 
residence of such company for the 
purpose of the venue of an action 
against it, notwithstanding no part 
of its road was in such county — 
Bristol V. Chicago & Aurora R. Co., 
15 Ill. 436. 

8. Tex.—International, etc, R. Co 
V. Anderson County, 166tS.W. 499, 
106 Tex. 60—^International, etc., R 
Co. V Anderson County^ Civi^p., 
174 S.W 305, aflarmad 38 S Ct. 370, 
246 U.S. 424, 62 L.Ed. 807^ 


9. Ill—Maguire v Peoria & Pekin 
Union R Co, 264 Ill App 333 

County where cause of action arose 

Ga —Grand Trunk Western R Co 
V, Barge, 44 iSE2d 281, 76 Ga 
App 646 

County in which defendant company 
has road or line 

Miss—^Yazoo & M V. R Co v. Den¬ 
ton, 133 So 656, 160 Miss, 860, af¬ 
firmed Denton v- Yazoo & M V R, 
Co, 52 S,tCt 141, 284 U.S 306. 76 
L.Ed 310 

Ohio.—Cleveland, C, C & I R. Co v 
McLean, 1 Ohio Cir.Ct. 112, 1 Ohio 
CirDec 67. 

Statute h^ not repealed 

Ga—Atlantic Log & Export Co. v 
Central of Georgia Ry. Co., 155 S B 
625, 171 Ga 176, answers con¬ 
formed to 165 S.E. 530, 42 GaApp. 
256 

10. Ohio.—Casebolt v. Ranawha, 
etc., R Co, 6 Ohio App, 431, 26 
Ohio Cir ct.iNr.s., lei. 

11. Tex.—^Pecos, etc, R. Co. v, 

Thompson, 167 S.W. 801, 106 Tex 
456. 

12. Tex—^Pecos, etc, R. Oo. v. 

Thompson, supra. 
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13. Tex—^Pecos, etc, R. Co. v. 

Thompson, supra, 

61 C J p 439 note 20. 

14- Ohio.—Casebolt v Kanawha, 
etc, R Co., 5 Ohio App. 431, 26 
Ohio CirCt,N*S, 161. 

Vt—-Snyder v. Central Vermont Ry, 
22 A 2d 181, 112 Vt. 190 
15. N.C—‘Forney v. Black Mountain 
R Co., 74 SB 884, 169 NC. 167. 

16- Ga—Central of Georgia R Co. 
V Dowe, 66 SB. 1091, 6 Ga.App 
858 

Ill—^Maguire v. Peoria & Pekin Un¬ 
ion R Co, 264 IlLApp. 333. 

51 C.jr p 439 note 26. 

17- Ga—^Roy v Georgia R., etc, 
Co, 86 SB 328, 17 Ga.App. 34 

51 O J p 439 note 26 

18- Ga—Central of Georgia R. Co. 
V. Alford, 116 S.B 771, 164 Ga. 868. 

51 C.jr. p 489 note 30. 

19- Mich.—^Pollock V. Detroit XTmt- 
ed R. Co., 184 NW. 1029, 168 Mich 
581. 

W.Va.—GridelU v. Norfolk, etc, B. 
Co, 126 S.E. 99, 97 WVa 400. 

20- Kan —Henry v. Missouri, etc, 
R Co., 142 P 972, 92 Kan. 1017, 
followed in 142 P. 973, 92 Kan. 
1020. 



§ 25 

laying venue,and such company may have several 
places of business and, therefore, residences in 
diflcrcnt counties for venue purposes.22 

Actions ex contractu. An action against a rail¬ 
road company founded on contract may or must, 
under some statutes, be maintained either in the 
county in winch the contract was madc^S or that in 
which it IS to be performed,or, under some cir¬ 
cumstances it seems, in the county in which the 
company’s principal place of business is located ^6 

Actions cx delicto. Under statutes so requiring, 
an action against a railroad company for an in¬ 
jury to person or property must be brought in the 
county in which the cause of action originated, 
unless the company has no agent m such county on 
whom service can be made, in which case the ac¬ 
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tion may be maintained in the county of the com¬ 
pany’s residence or domicile.^ 

Under some statutes an action against a railroad 
company for a personal injury must be brought 
either in the county in which the in jury occurred 
or in the county in which plaintilT resided at the 
time of the injury,-® subject to ccitain specified 
qualifications, as where defendant company does 
not run or operate its road in or through the county 
in which plaintiff resided at the time of the in¬ 
jury and has no agent in such county, in which 
case action must be brought m the county in which 
the injury occurred or in the county nearest that in 
which plaintiff resided at the lime of the injury, 
in which defendant company runs or operates its 
road or has an agent,or where plaintiff is a 
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31. NY—^De Groat v. Now York 
Cent R Co, 356 N.Y S. 853, 235 
App Div. 816—Durtnan v. Pol aware 
& H. R. Corp, 85 NYS2d 679— 
Pond V. Hudson River R. Co., 17 
How.Pr 643 

32. NY—Pond v Hudson River R 
Co., 17 How.Pr 543. 

23. Ga—Central of Georgia R Co. 
V. Crapps, 61 SE. 1136, 4 GaApp 
550 

61 CJr. p 440 note 35. 

34- Ga—Central of Georgia R. Co. 

V Orappa, supra. 

61 C.J. p 440 note 36. 

85. Ga,—Central of Georgia Ry Co, 
V. W T, Kuhns I^umbor Co„ 86 
S.E. 66. IG Ga-App 700 
36. Ga—Coakloy v. Southern Ry. 
Co., 48 SJE 372, 120 Oa. 060— 
Jordan v, Goorfyla S & P, Ry, Co, 
30 SE. 748, 106 Ga. 274—Gilbert 

V Georgia Railroad & Bankliur 
Co, 30 S.B 673, 104 Go. 412, fol¬ 
lowed in 30 S.B. 888, 106 Ga 486 
—Grand Trunk Wostorn R Co, v 
Barge, 44 S.E.2d 281, 76 Ga.App. 
646. 

61 C J. p 440 note 38. 

VaUdity of ertatute 
The statute is not in conllict with 
a constitutional provision that civil 
actions shall be tried In the county 
where defendant resides.—Gilbert v,< 
Georgia RaJllroa4 Banking Co., SO 
SB. 673, 104 Ga. 412. 

Xieased railroad 

The statute applied to a railroad 
coxnpauy» whiph had been leased,' 
notwithstanding the act for the 
lease of such company provided for 
bringing actions against It In any 
county through which the road ran 
—La Croix v Western 8b A. R Co., 
44 S.B. 840, 118 Ga. 98. ' 

37- Ga—Coailey v. Southern Ry. 
Co., 48 S.B. 372, 120 Oa 960— 
Georgia Southern 8b P. R. Co. v. 
i Pearson, 47 S.B. 904, 120 Ga 284. 
51 C.J. p 440 note 3 9. 


28. Tox—^Lewls V Gulf, C. & S. P. 
Ry Co, Civ App, 229 S.W2d 396, 
error diamissod. 

Nature of statute 

The subdivision containing the 
provision hero under consideration 
is one of the exceptions to the prin¬ 
cipal provision of the statute that 
no Inhaliitant of the state shall bo 
sued out of the county in which he 
has his domfeilo except m cases 
stated, and the statute is a protec¬ 
tive statute which guarantees the 
right of defendant to have the venue 
in its home county, if the exceptions 
stated arc not applicable.—Commer¬ 
cial Standard Xns. Co v. Texas Sc N. 
O. R. Co., Tox Civ App, 198 S.W.2d 
913. 

County of plaintiff's residence 
<1) Action was properly brought 
in the county of the permanent resi¬ 
dence of plaintiff, which had never 
boon abandoned, notwithstanding 
plaintiff was temporarily residing 
elsewhere.—Gulf, O. & S. P. Ry. Co 
V. Overton, Clv.App,, 107 S.W, 71, 
reversed on other grounds 310 S.W. 
736, 101 Tex. 683, 10 I-.R.A.,N.S., 
600 . 

(2) The corporate subrogee of a 
cause of action was not entitled to 
bring an action in the county in 
which it resided which was not tho^ 
county in which the injury occurred 
or in which the injured person re¬ 
sided —Oommorcial Standard Ins. 
Co. V. Texas & N. O. R Co., Tex.Clv. 
App., 198 S.W.2d 913. 

(8) In this connection the view 
was expressed that the statute docs 
not provide for venue to follow the 
chose in action.—<lommorciaI Stand¬ 
ard Ins. Co. V, Texas & N. O. R. Co., 
supra. 

What corporation within statute 
(1) The term '‘railroad corpora¬ 
tion,** as used in the statute, does 
not include a corporation chartered 
for other purposes but which oper- 
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ates a mil road as a more incident 
of its corporalo tluLlos —Humble Oil 
Sc Co. V Hamer, Tcx.Civ 

App, 3 67 HW3d 272. 

(2) Thus Iho Htntulo does not ap¬ 
ply to n corporation chartered for 
the purposes of storing, liuying, and 
soiling oil, fias, and tin* like, and for 
prospecting for, produc’tng, treating, 
refining, reducing, and manufactur¬ 
ing oil, gas, and the hko, nothwilh- 
slandmg such cotporation oporatos a 
railroad as an lnoI<l(»nt of its corpo- 
rato activiLios—llurn))l(‘ Oil & Re- 
iinlng Co. v. Hamor, supra. 

36. Tex,—Thirllngton-Rook Island R. 

Co V. Gnrlitss, Civ.App., 151 SW. 

2d 880. 

OonstTuotlon and effect of provision 

<j) The provision of the statute 
for bringing suit, under the condi¬ 
tions stated, In the county nearest 
to that in which plaintiff resided Is 
not to be subordinated to the right 
to bring suit wIuto the Injury oc¬ 
curred or in the county of roMldonco 
of plaintiff whete the railway opor- 
atoM its road or h<ts an agent In that 
county, but such provision is as 
mandatory as the oth(‘r provisions, 
and the rights conferred arc of cnu/il 
dignity.—I‘)onnls v. Gulf, C. St 8, R 
Ry. Co., Tox., 224 V«J.W.2d 704. 

(2) The view has been expressed 
that "ne»Jiresl county,’* os used in 
the statute, means the county, the 
courthouse of which is nearest to 
the courthouse of the county in 
which plaintiff resided at time suit 
was llled since the courthouse is 
the place dcslgnatod by law as the 
locus of litigation.—Hurllngton-Rodk 
Island R. Oo', v. Garlitx, 151 S.W.2d 
889. 

(3) The phrase "in the county 
nearest that in which the plaintiff 
resided at the time of the injury” 
has' been construed to mean the 
county nearest to that in which any 
plaintiff ' resided, whore there ore 
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nonresident of the state 

A general statute providing for the trial of an 
action for an injury to property in the county m 
^vhlch defendant resides has been regarded as ap¬ 
plicable to an action against a domestic railroad 
company, in the absence of any other controlling 
statute 

A statute making the venue of actions for tort 
dependent on the residence of plaintiff refers, un¬ 
less otherwise provided, to the time of the com¬ 
mencement of the suit and not to the time the cause 
of action arose, *32 so, under a statute permitting 
such actions to be brought in the county in which 
plaintiff resides, suit may be maintained m the 
county in which plaintiff resides at the time ac¬ 
tion IS commenced, even though he resided else¬ 
where when the injury occurred 33 

The view has been taken that, in the absence of 
a contravening statute, an action on a cause origi¬ 
nating outside the state should be brought at the 
place of the company’s principal office, 3 4 but, un¬ 
der some statutes, an action for an injury occurring 
outside the state by a resident of the state who was 
a nonresident at the time of the injury may be 
brought in a county through which defendant com¬ 
pany operates its road.35 A statute requiring that 
an action for injury to person or property must 
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be brought in the county in which the cause of action 
arose or in which the claimant resided when the 
cause of action arose has so been construed as to 
prevent the maintenance of an action by a nonresi¬ 
dent of the state for injuries occurring outside the 
state 36 

Objections, waiver, and change of venue In some 
instances the question of venue must be timely 
raised in order to avail defendant,37 and unless the 
petition or declaration shows on its face that the 
venue is improper the action will not be dismissed 
pending a full hearing 38 in view of the provisions 
of some statutes, however, defendant cannot waive 
the question of jurisdiction by pleading to the 
merits 39 

Where a statute contains a mandatory provi¬ 
sion fixing the venue of an action, generally defend¬ 
ant railroad company is entitled to have the case 
transferred to the county so presenbed^o It has 
been held that defendant company does not waive 
its plea of privilege to be sued in the county in 
which Its principal office is located by agreeing to 
proceed with the trial together of the venue issue 
and of the cause on the merits,4i or by failing to 
request the submission to the jury of a contro¬ 
verted question involving the venue, where the duty 
to make such request does not devolve on defend- 


several parties plaintiff —^Dennis v 
Gulf, Colorado & Santa Fe By. Co, 
Tex Civ APP., 221 S.W 2d 862, 853, 
certified question answered, Sup., 224 
S.W 2d 704. 

(4) According-ly, when action was 
brought in the proper nearest county 
to the residence of one of several 
necessary plaintifCs, venue was prop¬ 
erly laid in such county as to all 
plaintiffs—^Dennis v. Gulf, Colorado 
& Santa Pe By. Co, supra. 

30. XtL Texas 

(1) Prior to the amendment of 
1947, It was provided by Tex Civ 
St art 1995 subd 25 that where 
plaintiff was a nonresident of the 
state, suit could be brought in any 
county in which defendant corpora¬ 
tion ran or operated its railroad or 
had an agent-^Texas & P. By Co 
V Wood, 199 SW2d 652, 146 Tex 
634, conformed to, CivApp, 203 S 
W2d 994^Panhandle A'G P By Co 
v. Smith, Civ.App, 112 SW2d 281, 
error dismissed 

(2) Such provision referred to the 
nonresidence of plaintiff at* the time 
the action was brought.—Texas <& 
Pac. By. Co. v Wood, ClVApp., 208 
SW2d 994—Panhandle & a P.-By. 
Co v*. Smith, OivA.pp.y 113 t S.W<2d 
281, error dismissed—Texas, etc., B. 


Co. V. Wimberly, CivApp, 19 SW. 
2d 604—Texas & P. By Co v Con¬ 
way, Civ,App, 182 S.W 62. 

(3) A person who was a resident 
of the slate when the injury oc¬ 
curred, but who was a nonresident 
when the action was commenced, 
could bring action in any county in 
which defendant company operated 
Its road and had an agent —^Pan¬ 
handle & S P By. Co. V. Smith, 
supra—Texas & P. B. Co. v. Conway* 
supra.. 

(4) Such statute did not apply 
where an action was brought by a 
subrogee who was a resident of 
Texas —Commercial Standard Ins 
Co V Texas & N. O B. Co, Civ.App., 
198 S W2d 913. 

31. S C —^Tobin v Chester & L. Nar¬ 
row-Gauge K Co, 25 SP. 283, 47 
SC. 387, 68 AlnSBL 890. 

What constitutes residence 
Within the meaning of the stat¬ 
ute, the company ifs a, resident .of 
the county or counties jin which its 
line IS located and in which i4: main¬ 
tains a'Public ofilce for the transac¬ 
tion of its business and an agent 
on whom process may be served/— 
Tobin V Chester &’ L. NaaTow-iGtauge 
R. Co., supra* 


32. Tex —Texas, etc, B Co v. Con¬ 
way, CivApp, 182 SW 62. 

61 C.Jr p 440 notes 43, 44. 

33. Ky—Allen v Cincinnati, etc, 
B Co., 137 SW. 230, 143 Ky. 723— 
Louisville, etc, B. Co v. Hoskins, 
108 S.W. 306, 32 Ky.L 1263. 

34. Ga—^Atlanta, K & N. By. Co 
V Wilson, 42 S.P. 366* 116 Ga 189 
—Robertson v. Tallulah Palls R. 
Co., 116 SP. 66, 29 GaApp. 630. 

35. Tex —Texas, etc, B Co v. Wim¬ 
berly, CivA.pp, 19 SW.2d 604. 

38. Ohio—Loftus V. Pennsylvania 
R. Co , 140 N.B. 94, 107 Ohio St, 
352 

37. Ga—Central of Georgia B Co 
v' Dowe, 66 (SB. 1091, 6 GaApp 
858 

33. La.—^Buteau v Korgan's Louisi¬ 
ana, eic, R., etc, Co, 46 So 813, 
121 La. 807. 

39. Ga.—Central of Georgia R Co. 

' V. Dowe, ’65 SB, 1091, 6 GaApp. 

868 . « * 

40. Tex,—^Lewls J * GiiZf, C. & S. P 

Co., CIV.APP., 223 S.W 2d ^96, 
error dismissed 

41. ' Tex.—Texas P. By. Co v. 

wood. 199 SW2d 652. 146 Tex 
634i conformed to, Civ.App, 203 S. 
W.2d 99A 


383. 



RAILROADS 


74 C.J.S. 


§ 25 


ant and plaintiff's request for such submission has 
been improperly refused.'*^ 

c. Actions against Foreign Companies 

(1) In general 

(2) Venue 

(3) What constitutes “doing business” 

or “presence” 

(1) In General 

A foreign railroad company must be present In the 
state, either m person or by authorized agent, before 
Jurisdiction in personam of a state court may attach in 
an action against such company. 

A foreign railroad company must be present in 
the state, either in person or by authorized agents, 
before the jurisdiction in personam of a court in 
the state may attach in an action against such com¬ 
pany ^ 3 Accordingly, as a general rule, a foreign 
railroad company may be sued in personam in an¬ 
other state only when doing business in such other 
state,44 and no action may be maintained against 
it in a state in which it is not doing business ;45 
but, generally speaking, if it is doing business, or is 


present, in the state it is subject to suit therein,46 
even, as a general rule, m the case of a transitory 
cause of action which arose outside the state.47 The 
designation by a foreign railroad company of an 
agent to receive service of process, under a stat¬ 
ute requiring consent by the company that any law¬ 
ful process served on the agent so designated shall 
be valid service on the company, constitutes a con¬ 
sent by the company to be served in a cause of ac¬ 
tion arising outside the state as well as within the 
state.48 In some jurisdictions a foreign company 
may be subject to suit in the state for a cause of 
action arising in the state either in pcrsonaai49 or 
by attachmcnt.50 

(2) Venue 

Generally speaking, the venue of notions against 
foreign railroad companies depends on the terms of the 
statute, duly construed. 

It has been held or recognized that, unless other¬ 
wise provided by statute, a foreign railroad com¬ 
pany doing business within a state may be sued in 
any county thereof where it has a place of busi- 
ncss^i and an agent^^ on whom process may be 


42. Tox —Texas & P. Ry. Co. v 
Wood, supra 

Issue as to plaintiff’s nonresidence 

Tex—Texas & P. Ry Co v. Wood, 
supra. 

43. Iowa—Jones v Illinois Cent, R. 
Co, 176 N.W. 316, 188 Iowa 850. 

44. Mo.—State ox rol NaHhvlllo, C. 
JSa St L. Ry. v Hall, 88 S.W.Sd 
342, 337 Mo. 1220—State ox rol, 
Perrocarillos Nacionaios Do Mexi¬ 
co V Rutledge, 66 <8 W 2d 28. 331 
Mo. 103 6, 86 A.I.R. 3375. corUorari 
denied PenomrllleM Nacionnlos Do 
Mexico, 63 iS.Ct 689, 289 U.S. 746, 
77 L Ed. 1492 

61 C J. p 441 note 63. 

Jurisdiction of suits ag'ainst for¬ 
eign corporations fircnoraliy see 
Corporations 9§ 1918-1926. 

Allen railroad, corporation 

U.S.—Maxfleld v Canadian Pac Ry. 
Co., C.C.A.Minn, 70 F.2d 982. cer¬ 
tiorari denied 66 S.Ct 140, 393 U. 
S. 610, 79 LMd 700, rehearing de¬ 
nied 66 set, 212, 203 U.S, 632, 79 
L..331d. 717, 

45. U S.—^Fowble v. Chesapeake, 
etc., R Co., DCN.T, 16 P.2d 604. 

Tex,—^Peoos, etc, 3Et. Co. v. Cox, 167 
S.W. 746, 106 Tex. 74. 

46. U.S—^Fisher v. Canadian Pac, 
Ry. Co, D.CNT., 1 FSupp. 236, 

Ga.—Louisville & N R. Co v. Mere¬ 
dith, 21 ‘S.E.2d 101, 194 Ga lOG— 
Southern Ry, Co. v. Parker, 21 (S 
E 2d 94, 194 Oa. 94—Reeves v. 
Southern R Co., 49 S.E. 674, 121 
Ga. 661, 70 L.RA.. 618—Southern 
Ry. Co. V. Wells, 29 S.E 714, 103 
Ga. 209—South Carolina & O. R. 


Co. V. Dietzen, 29 S E. 292, 101 Ga. 
730. 

NT y.—Wolsfl V. Southoin Pao. Co., 
18 N,Y,S2d 88, 173 M)hc, 670. 
Utah—Wai>aah It Co. v District 
Court of Third Judicial Dist. in 
and for Salt Lake County, 167 P. 
2d 973, 109 Utah 626. 

51 C.J. p 441 note 65. 

47. Cal.—Denver & R, O. R. Co. v 
Roller, C.aA.Cal., 100 F. 738, 47 
L.RA. 77. 

Ga.—^Louisville & N, R. Co v Mf*ro- 
dith, 21 S.E.3d 101, 194 Oa. 108— 
Southern Ry. Co. v, Parker, 21 
S E.2d 94, 194 Ga. 94—^Reeves v. 
Southern R. Co, 49 SE 874, 321 
Oa. 661, 70 L.R,A. 513—South Car¬ 
olina Ss O R. Co V. Dlolzen, 29 
SE. 292, 101 Ga. 730. 

Minn—^Erving v, Chicago & N W. 
Ry, Co, 214 N.W. 12, 171 Minn, 
87. 

Mo—Draper v. Louisville & N. R 
Co, 168 S.W.2d 626, 348 Mo. 886— 
Busch V Louisville & N. R. Co., 

17 SW.2d 337, 322 Mo. 469, corUo¬ 
rari denied Louisville & N. R Co. 
V. Busch, 60 S.Ct. 27, 280 U.S. 669, 
74 L.Ed. 622. 

N. J —^Kopenhafor v. Pennsylvania 
R. Co, 148 A. 629, 106 N.J.Law 
630 

N.y.—Weiss V. Southern Pac. 3!l. Co., 

18 NY.S.2d 80, 173 Misc. 670, i 
Tex.—Missouri, K. & T. Ry. Co, of 

Texas V* Kellerman, 87 S.W. 401, 
89 Tex.Civjlpp. 274, error refused. 
Jurisdiotlon of action by nonresi¬ 
dent against foreign corporation 
see Courts 6 77 b. 

Maintenance of action as undue bur-1 
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den on interstate commerce see 
c'JomnuToe 5 138 

Clalin of forum non conveniens 
Refusal to dismiss aollen based 
on a cause which arose in another 
slate, where motion to dismiss was 
tmsed on <dnim of fonim non con¬ 
veniens, wa.s uph(dd.--IIof'h v By¬ 
ram, 230 N.W. 823, 180 M.lnn 298. 

48. U.S.—Loui.Mvnie, <*to„ R. Do. v. 
Chatters, La., 49 S.Ct. 329, 279 U. 
S 320, 73 L.30d. 711. 

Ofn<‘cr or agent of foredgn company 
who may be served sue infra S 
26 c (3). 

49. Ga—^TBizlehurst v. Seaboard Air 
Line Ry, 46 Sid. 703, 1 18 Ga. 858 
—Grand Trunk Western R Co v 
Barge, 44 S.E.2a 281, 75 Oa.App. 
646. 

50. Ga,—^Hazlohurst v. Seaboard Air 
Lino Ry.. 45 SE. 70.1, 11« Oft. 868 
—Grand Trunk Western U. Co v. 
Barge, 44 S.W.2d 281, 76 GaApp 
646. 

Remedy by attachment against for¬ 
eign corporation generally see Cor¬ 
porations S 1930. 

51. Oa.—King V. Atlantic Coast 
Line R. Co., 129 S.E. 86, 160 Ga 
842 

61CJ. p441 note 67. 

Venue of actions against foreign cor¬ 
porations generally soo Corpora¬ 
tions 9$ 3932, 1933. 

52. Tex.—Southern Pac. Co. v. Cran- 
er, Civ.App., 101 S.W. 634. 

51 C.J. p 441 note 68. 

OfBLoes; ageuts 

(1) An action for broach of con¬ 
tract against a foreign company and 
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served, and that, under some statutes, a com¬ 
pany may be sued in certain actions in any county 
in which service of process may be obtained 54 it 
has been held or recognized that a foreign company 
may be regarded as a resident of a county in the 
state for purpose of venue,® 5 and that, for such 
purpose, a foreign company may be deemed a 
resident of any county through which it operates 
its road.5® 

While a statute conferring on foreign railroad 
companies the rights and powers of domestic corpo¬ 
rations does not make applicable to such company 
a constitutional provision requiring a domestic cor¬ 
poration to be sued in the county where its principal 
place of business is situate,57 some statutes fixing 
the venue of actions against railroad companies 
without speafic reference to foreign or domestic 
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companies apply to foreign, as well as to domestic, 
companies.58 Some statutes providing for the venue 
of actions against foreign corporations generally are 
limited by other statutory provisions specifically fix¬ 
ing the venue of actions against railroad compa- 
nies.59 An action against a foreign company may 
not be brought in a county other than that prescribed 
by a mandatory statute 5® 

Under some statutes, the same requirements as 
to venue apply both to actions in personam and to 
actions by attachment against foreign -companies.®^ 
An attachment suit against a foreign company under 
some statutes may be prosecuted in a court of a 
city in which property of such company is found 5^ 

In the absence of constitutional or statutory pro¬ 
vision for a different venue, generally a foreign 


the superintendent of one of its div¬ 
isions was properly brought in a 
county in which the company had 
offices and agents, notwithstanding 
such superintendent resided in an¬ 
other county—^Reynolds v Atlantic 
Coast Line R Co. 59 S £3 2d 344. 217 
SC 16 

(2) Some statutes authorize the 
bringing of an action against a for¬ 
eign company in a county in which 
It has or usually keeps an office or 
agent for the transaction of its usu¬ 
al and customary business—^Draper 
V. Louisville. 156 S W 2d 626. 348 
Mo 886 

68. Okl—Trumble Gas Trap Co v 
Chicago, etc. R Co., 239 P. 668, 
116 Okl 18. 

51 C J P 441 note 58 
Officer or agent who may be served 
see infra S 26 c (3). 

54- Ky.—Chesapeake & O Ry Co. v 
Cowherd, 27 SW 990. 96 Ky. 113, 
16 KyL 373 

55. Ky —^Melton's Adm'r v. South¬ 
ern Ry Co, 33 SW.2d 690. 236 
Ky. 629. 

Foreign corporation which has com- 
phed with so-called <*domestlca- 
tion statute” 

Ky—James v Nashville, C & St. L 
Ry. 221 S.W2d 449, 310 Ky 616 
—^Knight V Pennsylvania B. Co, 
94 S.W.2d 1013, 264 Ky 412. 
Action for personal injury occurring 
outside state 

Ky—James v Nashville, C & St L. 
Ry, 221 S W 2d 449, 310 Ky. 616— 
Melton's Adm'r v. Southern Ry 
Co. 33 SW2d 690, 236 Ky. 629. 
VThat constitutes residence 

(1) A general statutory provision, 
relative to practice, that the words 
**residenc6" and “reside" mean, with 
reference to a corporation. Its chief 
office or place of business has been j 
regarded as applicable to a foreign I 
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! railroad company with respect to 
venue of actions against it—^Wright 
V Pennsylvania R Co, 94 S W 2d 
1013, 264 Ky 412—^Melton's Adm'r v 
Southern Ry Co, 33 S W.2d 690, 236 
Ky. 629. 

(2) The residence of such compa¬ 
ny is in the county in the state in 
which Its chief officer or agent re¬ 
sides when the action is commenced 
—James v Nashville, C & St L 
Ry., 221 SW2d 449, 310 Ky. 616— 
ICnight V Pennsylvania R Co, 94 
S W2d 1013, 264 ICy. 412 

(3) Where a foreign railroad com¬ 
pany IS present in a county of the 
state and conducts therein a part of 
the business for which it was organ¬ 
ized, it becomes a resident of the 
county for purpose! of suit—^Louis¬ 
ville & N R Co V. Meredith, 21 S 
B2d 101, 194 Ga 106—King v At¬ 
lantic Coast Line R Co, 129 S B 
86, 160 Ga 842. 

(4) Foreign railroad company, 
which had complied with so-called 
“domestication statute," did not re¬ 
side in county in which it main¬ 
tained an office and an agent who 
was merely a soliciting agent and 
who had no authority to bind de¬ 
fendant company by contract — 
James v Nashville. C & St L. Ry, 
221 S.W.2d 449, 810 Ky. 616. 

56. N.T.—^Polley v Lehigh Valley 
R Co, 122 NY.S 708, 138 App 
Div 636, affirmed and certified 
question answered 94 NB 1098, 
200 N.Y. 586. 

57- Cal.—Waechter V Atchison, etc, 
R Co., 101 P 41, 10 Cal App 70. 

68. Ark —Viking Freight Co. v 
Keck, 153 S.W2d 163, 202 Ark 
656, reheard 153 SW2d 167, 202 
Ark 656. 

Ga—Southern R Co v. Clark, 134 
S E 606, 162 Ga 616—^King v,. At¬ 
lantic Coastline R. Co., 129 SB 
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I 86, 160 Ga 842 — Brace well v. 

Southern R Co, 68 SB 98, 134 Ga 
537, answer to certified question 
conformed to 68 S B 308, 8 Ga App. 
17—Coakley v Southern Ry Co, 
48 SB 372, 120 Ga 960—Hazle- 
hurst V Seaboard Air Line Ry, 
46 SB 703. 118 Ga 858—Mitchell 
V. Southern R Co, 45 S E 70S, 118 
Ga 845—Grand Trunk Western R 
Co V Barge, 44 SB 2d 281, 76 Ga 
App 646. 

Mo^—Draper v Louisville & N R 
Co, 166 SW2d 626, 348 Mo 886 
N C —^Forney v. Black Mountain B 
Co. 74 SB 884, 169 NC 167— 
Propst V Southern R Co, 51 S E. 
920, 139 NC 397. 

Statutes construed 

The rule stated in the text was 
announced notwithstanding another 
statute in general terms prescribed 
the venue of actions against foreign 
corporations, and the view was tak¬ 
en that such other statute was ap¬ 
plicable to foreign corporations oth¬ 
er than railroad companies—^Propst 
V Southern R Co, supra 
59. Ohio.—Sanzone-Palmisano Co. 
V Pere Marquette Ry. Co, 187 N 
E 738, 48 Ohio App 218 

GO. Ohio —Sanzone-Palmisano Co. 
V. Pere Marquette Ry Co, supra. 

61. Ga—^Haztehurst v. Seaboard Air 
Line Ry, 45 SB. 703, 118 Ga 858 
—Grand Trunk Western R Co. v 
Barge, 44 S.B 2d 281, 75 GaApp. 
646 

Attachment in action on contract 
Ga —Hazlehurst v. Seaboard Air 
Line Ry., 45 S.B 703, 118 Ga. 858. 

62. Mo—State ex reh Forrocarriles 
Nacionales De Mexico y. Rutledge, 
56 S.W2d 28, 331 Mo. 1015, $5 A 
LR 1376, certiorari denied Fer- 
rocarrlles Nacionales De Mexico v 
Rutledge, 53 S.Ct £89, 289 Ui.S. 746, 
77 L^Bd. 1492. 



BAILEOABS 


74 O.J.S. 


§ 25 


company is not properly sued in a county in which 
it docs not maintain an office or agent or operate 
its road,® 3 and, under some practice rules, such 
company must be sued either in a county where its 
registered office or principal place of business is 
located or m a county where it regularly conducts 
business.®^ Under a statute permitting action to be 
brought against a foreign railroad company in any 
county in which it operates its trains or has an 
agent, such a company operating its trains over the 
lines of a domestic railroad company in a particular 
county is suable there,®® even though it maintains an 
agent and an office for the transaction of its busi¬ 
ness in another county,®® and a statute authorizing 
the bringing of an action against a railroad com¬ 
pany in any county through or into which the road 
of defendant passes permits the bringing of an ac¬ 
tion against a foreign company m a county in which 
such company operates its trains over the tracks 
of another railroad company under an arrangement 
with such other company.®7 

Some constitutional provisions authorize the 
maintenance of an action against a foreign com¬ 
pany in the county in which plaintiff resides,®® even 
though the cause of action did not arise in such 
county,®® and even though defendant has no agent 
in such county and has no part of its line therein^® 


Under some statutes an action against a foreign 
company for injury to person or property sustained 
within the state must be brought in the county m 
which the cause of action originated if defendant has 
an agent in such county,or, m the case of a 
defendant company which is not operating a do¬ 
mestic franchise, even if it does not have an agent 
in such county,*^2 but, if such company is operating 
a domestic franchise, an action may be brought in 
the county of residence of the company owning 
such franchise.'^® 

An action against a foreign company for breach of 
contract, under permissive statute, may be brought 
either in the county in which the contract was 
madc*^^ or in the county m which it was to be 
performed.'^® The view has been taken, however, 
that such statute is not controlling if the contract 
is the basis of an equitable action to enforce some 
right growing out of the contract'^® 

The view has been taken that a statute requiring 
certains actions against railroad companies to be 
brought in the county where the cause of action 
arose docs not apply to actions against foreign rail¬ 
road companies on causes arising beyond the limits 
of the state,and that in such cases action may 
be brought in any county in the state in which serv¬ 
ice may be obtained 


63. Tex.—^Atchison, etc, E. Co v, 
Stevens, 206 S W. 021, 109 Tex 262 

51 O J. p 441 note 62. 

64. Pa.—Law v, Atlantic Coast Lmo 
R. Co., 71 Pa.Dist & Co. 160. 

65. Tex.—St. Louis, etc., R. Co v 
Sizemore, 116 S.W. 403, 63 Tex Civ 
App. 491 

66. Tex.—St. Louis, etc, R. Co. v. 
Sizemore, supra 

67. Ark—St. Louis Southwestern 
Ry Co. V. Steeio, 80 S.W2d 023, 
190 Ark 602. 

63- Okl.—Kansas City Southern Ry. 
Co., 117 P.3d 123, 189 Okl. 346-- 
Atchison, T. & S. F. Ry. Co. v. 
Lambort, 123 P. 428, 32 Okl. 665. 

69. Okl.—Kansas City Southern Ry 
Co V. Ware, 117 P.2d 128, 189 Okl. 
846—A^tohison, T. & S. F. Ry. Co, 
V. Lambert, 128 P. 428, 82 Okl 665. 

70. Okl.—Kansas City Southern Ry. 
Co. V. Ware, 117 P.2d 128, 189 Okl. 
846—Atchison, T. & S. F. Ry. Co. 
V. liambert, 123 P. 428, 82 Okl. 666 

71- Ga—Southern R. Go. v. Clark, 
134 SB. 606, 162 Ga 616—Tatum v. 
Seaboard Air Line Ry., 68 S B. 466, 
128 Ga 818—Atlantic Coast Line 
R. Co. y. Dupont, 60 S-B 108, 122 
Ga 261—Coakley v. Southern Ry. 
Oo., 48 SB. 872, 120 Ga 960— 
Mitchell V. Southern B. Oo., 46 S. 
IX. 708, 118 Ga 846—Grand Trupkj 


Western R Co. v. Bargre, 44 S.B.2d 
281, 76 CaApp. 046. 

61 C.J. p 441 note 67. 

72. Ga—Coalcley v. Southern Ry. 
Co., 48 S K 372, 120 Ga 960— 
Grand Trunk Wostern R. Oo v, 
Barge, 44 SB 2d 281, 75 GaApp. 
646. 

Perfecting servloe 
Where a foreign railroad company 
had no agent in the county in which 
an action for personal injuries 
arose, the action could nevertholoss 
be brought in the county, the court 
having power to perfect wervico on 
defendant.—Coakley v. Southern R. 
Co., 48 S.B. 372, 120 Ga 960. 
Attachment 

Where an attachment is Issued 
against a nonresident railroad com¬ 
pany, which is not operating under 
a domestic franchise and which does 
not maintain an offloe, agent, or 
place of busmoss in the state, based 
on a cause of action for damages for 
personal injuries sustained in a j 
county of the state, the attachment 
must be returned to, and triod in, 
the county in which the cause of ac¬ 
tion originated by a court having Ju¬ 
risdiction.—Grand Trunk Western R. 
Co. V. Barge, 44 S.B 2d 281, 76 Ga. 
App. 646. 

73. Ga^—CoaWey v. Southern R, Co, 
48 S.It 872, 120 Ga. 960. 
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74. Ga.—^Klng v, Atlantic Coa<?t 
Lino R. Co., 129 SB 86, ICO Ga 
842—TModmaii v. Seaboard Air 
Lino Ry. Oo., 62 S.B. 763, 124 Go. 
472 

75. Ga.—King v. Atlantic Coast 
Lino R Co., 139 SB 86, IGO Oa. 
842—Friedman v. Seaboard Air 
Lino Uy. Oo., 62 S.B 763, 134 Ga. 
473—-Ilazlehurst v. Seaboard Air 
Line Ry., 46 S.M. 703, UH Go. 858 

76. Gtu—King V. Atlantic Coast 
Lino R. Co., 129 S.E 86, ICO Ou 
842 

77- Ga.—South Carolina 8b G. R, Cow 
V. Dletzen, 29 S.B. 292, 101 Gcu 
730. 

51 0 J. p 441 note 05. 

78. Ga—^Wright v. Southern R. Co., 
67 S.B. 272, 7 aa.App. 642. 

61 C.X p 441 note CO. 

Jurisdiction of transitory action 
arising out of state by nonresident 
against foreign corporation see 
Courts § 77 b. 

BlTeot of statute 

The statute under consideration 
did not affioct tho law In force as to 
venue at the time of the passage of 
sUoh statute with respect to an ac¬ 
tion against a foreign company for 
an injury to person or property 
which occurred outside the state,— 
South Carolina A G* R. Oo. v. Dietz- 
en, 29 S.B. 892, 101 Ga. 780, 
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Change of venue. In some jurisdictions, where a 
foreign company is sued in a county in which it has 
no property and is not operating, the place of trial 
may be changed, on due application, to another 
county in which such company has property and is 
doing business,79 but if defendant fails to ask for 
removal to the county in which it is doing business 
It will be deemed to have submitted itself to the 
jurisdiction.90 Under some statutes a change of 
venue may be allowed, on application of defendant 
company, if both the convenience of witnesses and 
the ends of justice will be promoted by the change.®^ 
Allegations of the complaint tending to show that 
an action against a foreign company has been 
brought in the proper county, when denied by de¬ 
fendant company, raise an issue of fact on an ap¬ 
plication by defendant for a change of venue on the 
ground that action has not been brought in the 
proper county,8^ and the court may, if satisfied 
that action was brought in the proper county, deny 

the application.83 

(3) What Constitutes "Doing Business'* or 
“Presence” 

No all-embracmg rule has been laid down for de¬ 
termining whether a foreign railroad company is doing 
business or is present in a state so as to be subject to 
action against it In a court of such state; the question 
is determinable in each case In accordance with the facts 
involved. 

No precise or all-embracing rule has been formu¬ 
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lated to determine in each case whether a foreign 
railroad company is doing business or is present in 
a state so as to be subject to action against it in a 
court in such state.^^ The question is one of fact,95 
to be determined in each case on the facts therein 
appearing.96 While it has been stated broadly that 
it IS sufficient if the facts warrant the inference that 
the foreign company is present in the state,97 the 
general rule has been announced that, in order to 
constitute doing business, the foreign company must 
have entered the state and have carried on there, 
through its agents, the ordinary business in which it 
is engaged,88 and that the business done by it with¬ 
in the state must be such in character and extent 
as to warrant the inference that the company has 
subjected itself to the jurisdiction.^® In cases of 
doubt whether or not a foreign company is subject 
to suit in a particular state considerations of public 
policy may properly enter into the determination.90 

The view has been expressed that the question 
whether a foreign railroad company is doing busi¬ 
ness within a state so as to be subject to the ju¬ 
risdiction of Its courts is distinct from the question 
whether it is doing business in the state within the 
purview of statutes regulating foreign corporations 
or prescribing the conditions on which they may 
exercise their corporate powers,9^ or from the 
question whether the corporation is doing business 
in the state so as to be subject to the payment of a 
franchise tax,9® and that not as great a degree of 


79. NT—Gaboury v. Central Ver¬ 
mont R Co, 231 NTS. 680, 225 
App Biv. 146, reversed on other 
grounds 166 NB 276, 250 N.T, 233, 

Change of venue in actions against 
foreign corporations generally see 
Corporations 5 1933 

80. Minn,—-Witort v- Chicago, etc,, 
R Co., 226 N.W 934, 178 Minn. 
261. 

81. S C.—^Reynolds v. Atlantic Coast 
Line R. Co, 59 SB 2d 844, 217 S. 
C 16. 

82. S.C.—^Rafleld V. Atlantic Coast 
Line Co, 68 SB 631, 86 SC. 324. 

83. S C —^Rafleld v. Atlantic Coast 
Line Co, supra 

84. U.S.—St. Louis Southwestern 
Ry. Co. of Texas v. Alexander, N. 
Y., 33 S Ct. 245, 227 U.S. 218, 67 L. 
Bd 486—^Fisher v Canadian Pac 
Ry Co, DCN.T., 1 FSupp. 236 

LC.—Atlantic Coast Line R. Co v. 

Goldberg, MunApp, 89 A.2d 668. 
Mo—State ex rel FerrocarUles Na- 
clonales De Mexico v Rutledge, 66 
S.Vr.2d 28, 381 Mo. 1016, 86 A.L. 
R. 1376, certiorari denied Fei> 
rocarilles Naclonales X>e Mexico, 
53 set. 689, 289 US 746, 77 L. 
Bd. 1492—^Detmer, Bruner ^ Ma¬ 


son V. New York Cent R Co,, 80 S 
•W2d 222, 229 Mo App 702. 

NY.—^Pomeroy v. Hocking Valley R 
Co, 113 NB 604, 218 NT 530— 
Sperling v. McGee, 49 NT S 2d 477, 
aJOarmed 51 N.Y S.2d 274, 268 App 
Div. 926. 

85. Pa.—^Law v. Atlantic Coast Line 
R. Co., 71 Pa-Dist. & Co. 160. 

86. U S.—St Louis Southwestern 
By Co. of Texas v. Alexander, N. 
T, 33 set 246, 227 US 218, 67 L 
Bd 486 

Mo.—'State ex rel. Perrocarilles Na¬ 
clonales De Mexico v. Rutledge, 56 
SW2d 28, 331 Mo. 1016, 86 LBA. 
1376, certiorari denied Perro- 
carilles Nacionales De Mexico, 63 
set 689, 289 US. 746, 77 L.Bd. 
1492—^Detmer, Bruner & Mason v. 
New York Cent R Co, 80 S.W.2d 
222, 229 Mo App. 702 
N.T—Pomeroy v. Hocking Valley R. 
Co.. 113 NB. 604, 218 NT. 680— 
Geller v. Macon, D. & S. R. Co., 75 
N.T.S 2d 818, 190 Mlsc 903—Cohen 
V. Gulf, M. & O. R. Co., 95 NT.S. 
2d 633-^p6rling v. McGee, 49 N.T. 
6.2d 477. affirmed 61 N.r.S.2d 274. 
268 App Div. 926. , 

61 CtJ. p 441 note 69. ' 
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87. NT.—Sperling v. McGee, supra. 
8a Mo—State ex rel. Perrocarilles 
Nacionales De Mexico v. Rutledge, 
56 S W 2d 28, 331 Mo 1016, 86 L. 
RA 1376, certiorari denied Per- 
rocanlles Nacionales De Mexico, 
63 S.Ct 689, 289 US. 746, 77 LBd. 
1492—Detmer, Bruner & Mason v. 
New York Cent B Co., 80 S.W.2d 
222, 229 Mo App 702. 

89. U.S—St Louis Southwestern R, 
Co. V. Alexander, N.T., 83 S.Ct 245, 
227 US. 218, 57 LBd. 486. 

61 C.J. p 441 note 70. 

90. U S.—Atchison, etc., R. Co. v. 
Weeks, Tex., 264 F, 613, 166 C C.A. 
71, certiorari denied Weeks v. At¬ 
chison, etc., R. Co, 39 S.Ct 259, 
249 U.S. 602, 63 LBd. 797 

D.C—Cancelmo v Seaboard Air Line 
R. Co., 12 P.2d 166, 66 App DC. 
226. 

9L Ga—Vicksburg, etc., R. Co. ▼. 
De Bow, 98 SB 881, 148 Ga. 738. 

9a Utah.—Wabash R. Co, v. Dls- 
trlot Court of Third Judicial Dlst 
In and for Salt Lake County, 167 
P.2d 973, 109 Utah 626. 

Carrying on business by foreign coiv 
poration with respect to franchise 
tax generally the titles 
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business activity is required to render such a cor¬ 
poration subject to the jurisdiction of a state court 
as is required in the case of taxing or licensing, 
although the view has apparently been taken that 
the fact that a foreign corporation is doing busi¬ 
ness for the purposes of registration or taxation 
does not necessarily show that it is doing business 
so as to be subject to suit in a particular county 

Parf%cular activities, A foreign railroad company 
may be doing business, within the rules relating to 
the jurisdiction or venue of actions against it, in 
a state in which it maintains executive offices for 
the conduct of its general business or financial 
affairs, 5 or into or through which it operates a 
railroad^® or trains,®*^ or, under some circumstances, 
where it maintains an agent or agency for the sale of 


tickets®® or the conduct of the freight business,®® 
including the issuance of bills of lading,^ for trans¬ 
portation or carriage over its lines, or a freight 
agency for the conduct of freight business and the 
settlement of claims growing out of it.® Even 
though a foreign company has no railroad within the 
state, It is doing business therein when it operates 
tugs, boats, and barges on the waters of the state 
and delivers freight to piers within the state,® and 
the solicitation o-f business within the state, in con¬ 
nection with certain other activities on the part of a 
foreign company, may constitute the doing of busi¬ 
ness.^ However, the mere solicitation within the 
state of business to be done outside the state,® with¬ 
out the making of contracts of any kind,® is not 
such doing of business therein by a foreign rail- 


Commerce § 118, and Taxation § 
190, also 61 C.J. p 342 note 32-p 
343 note 38 

93 . KT—Sperlinff v. McGee, 49 N 
TS2d 477, alUrmod 61 IST.Y S 2d 
274, 268 APP Div 925 

94. Pa—^Law v, Atlantic Coast Lino 
R Co, 71 PaDist & Co 150 

95. NT.—^Pomoroy v Hot'kiUR* Val¬ 
ley R. Co„ 113 NE. 604, 218 N.T 
530. 

61 C J. P 441 note 72 

96. Ga,—^LoniMVillo & N. R Co v. 
Meredith, 21 SE.2d 101, 191 Ga 
IOC. 

61 C.J. p 442 note 73. 

97. Ill.—O'Donoffhuo v. Fit. Louis 
Southern U. Co, ISl Ill Am). 286. 

Mo—Draper v. Louisvlllo N. R 
Co, 156 S.W2d G2C, 348 Mo. 880. 
61 OJ p 442 note 74, 

98. U S.—^PishtT V. Canadian Pac, 
Ry. Co., DCN.T., 1 FSupp 236. 

61CJ. p 442 note 76 

99. U.S.—^l^Mshor V. Canadian Pao. 
Ry. Co., supra 

1. Md—Central oJf Georgia R. Co, 
V. EichhorK, 68 A. 690, 107 Md. 363, 
11 L.R.A,N.S., 389. 

Tex.—^Missouri, etc,, R, Co v. De- 
mere, Clv.App., 145 S.W 623. 

2. TT.S.—St Louis Southwestern R 
Co. V Alexander, N.Y., 33 S Ct 
245, 227 U S, 218, 57 L.Ed. 486 

61 C.J. p 442 note 77 
Dlsoretionavy powers with respect 
to olalnui 

Fact that asrent in state exercised 
discretionary powers with respect to 
claims presented agrainst company 
was given weigrht in determining 
that forei^rn company was doing- 
business in the state.—^American 
I^aundry Machinery Co. v. Chicago, 
B. & Q R. Co., 177 N.E, 533, 39 Ohio 
App. 480. 

8. TJ.S.—Cafasso v. Philadelphia, 
etc.; R Co, C.aNY., 169 P. 887. 


4. DC —Atlantic Coast lAno R. Co 
V. Goldberg, Mun App., 39 A2d^5G3 

Mass—Reynolds v Missouri, K. & 
T. Ry Co, 113 N.E 413, 224 Mass 
379 

N" Y.—^Lcdermann v Pennsylvania R. 
Co, 86 N.Y S 2d 485, 193 Misc. 941 
— ^Woiss V. Soulhorn Pac Co, 18 
NYS2d 86, 173 Misc 670—Sper¬ 
ling V McGoo, 49 N.Y S 2d 477, af- 
llrmod 51 N.Y S 2a 274, 268 App 
Div 026 

Utah—Walmsh R. Co. v. District 
Court of Third .Tudlolal Dist, in 
and Cor Halt Lake County, 167 1* 
2a 073, 109 UtiUi 626. 

Continued solicitation of business 
U.S.—IVpkms V Louisville & N. R, 
Co., D.aCal., 94 FSupp. 946. 

5. U S.—^Maxfleld v. Canadian Pac. 
Ry Co., CC.AMlnn, 70 F.2a 982, 
certiorari denied 66 S (U 140, 293 
US, 610, 79 JMl 700, r(‘h<‘arlng 
denied 56 S Ct. 212, 293 US. (>32, 
79 L.Ea. 717—Denver & R, (3 R. 
Co, V. Roller, O.O.A Cal., 100 F 
738—Sowl V, Union l>ac. 11 Co., D, 

C, Mmn,, 72 F.Supp. 642—Living¬ 
ston V. Chosapeako & O, Ry Oo„ 

D. C,Okl,. 18 F.Supp 803. 

D.C.—Cancolmo v. Seaboard Air Lino 
Ry., 12 F.2a 166, 60 App.D C. 226— 
Atlantic Coast Line 11. Co. v. Gold¬ 
berg, Mun.App , 39 A 2a 663. 

Ill.—O. W. Bull Sc Co v. Boston Si 
M, R. R, 176 N.E. 837, 344 IJl 11 
Mo.—State ex rel. Nashville, C. Sc St. 
L. Ry. V. Hall, 88 S W.2a 342, 337 
Mo. 1229—^Dotmer, Bruner & Ma¬ 
son V. New York Cent It Co., 80 
SW.2d 222, 229 Mo.App. 702. 

61 C J. P 442 note 79, 

Doing business not shown 

(1) Visits by freight agent of for¬ 
eign railroad company, each of a few 
days duration and occurring six 
weeks apart, did not constitute a 
continuous course of conduct sufllr- 
dent to constitute doing business in 
state bringing corporation within Ju¬ 
risdiction of a court of the .state es- 


pecjally whore it wns not shown that 
the sollcitallon of bujiiness on thp 
Visits resulted in oblaninig a sub¬ 
stantial volume of busuu*fu4—(lellor 
V Macon, D & S. R Co, 75 N.Y S.2d 
818, 190 Misc 903. 

(2) Where foreiKn inlorstnte rail¬ 
road maintained passenger and 
freight oilleea In state with a few 
employees hired by home olUee and 
onic(‘a solicited substantial freight 
and paHsi‘n«<'r business, eallod on 
laigo number of cnslomers and ob- 
tain(‘d r(*s(n vatlons for passengers, 
and through dining ear.s passed 
through th(^ .state on tialns of anoth¬ 
er railroad and w(*r(‘ tended on en¬ 
tire trip by same) crew winch some¬ 
times served food (ir drink In the 
state, railroad was not ‘‘doing busl- 
noas" within the stale and could not 
be served then*- r^aw v. Atlantic 
Coast Lino U. Co., 79 A 2a 262, 307 
Pa. 170. 

Alien ooxporutloa 
The rule stated In the text has 
l>et*n applied in an action against an 
ali<*n railroad corporation.—Maxfleld 
V. Oanacllan Pac. Ity, Co-, C.O-A. 
Minn., 70 F.2d 9S‘2, (‘erllorail de¬ 
nied 66 H.'Cl. 140, 293 U.H. 610, 79 
TjlOd. 700, rehearing di*nli‘d 05 S.Ct 
212, 293 U.S. 032, 79 L Ed. 717. 

e, US—Goiastoin V. Chicago, R, I 
Sc V R. Co., D,0,N.Y., 93 F.Supp. 
671. 

Mo—State ox rol, Ferroeortlies Na- 
clonaU*s Do Mexi<*o v. Rutledge, 
56 S.W.2d 28, 331 Mo. 1015, 86 A. 
L R* 1376, certiorari denied For- 
rocarriles NaclonaIi‘S Do Mexico v. 
Rutledge, 53 S Ct. 689. 280 U.S 
746, 77 L.Ed 1492, 

N.Y.—("ohen v. Gulf, M. & O. R. Co., 
95 N.Y.S.2d C33--Worlhy v, I-ouis- 
villo & N. U. Co., 79 N Y,S.2d 588, 
anirmed 96 N.Y H.2d 480. 27G App. 
Div. 1068. 

61 C.J, P 442 nolo 70. 

In oouaty 

(1) Solicitation of businosa. to- 
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road company as to render it liable to suit within the 
state, nor is the sale of tickets by another or con¬ 
necting railroad company or its agent for trans¬ 
portation over the lines of the foreign company,^ 
or the maintenance by the foreign company, in the 
state, of a stock transfer agent,* or a financial 
office for the payment of interest on bonds of the 
company,® or a bank account from which disburse¬ 
ments are made by checks drawn outside the 
state,i® or the ownership by the foreign company of 
a controlling interest m the stock of a domestic 
railroad company operating within the state and 
the fact that a subsidiary company does business 
within the state or in a county in the state does not 
of itself constitute doing business by the parent 
company.^2 The maintenance of an office in a state 
to accomplish matters which in themselves do not 
constitute doing business in the state does not render 
a foreign railroad company subject to the j'urisdic- 
tion of the courts of that state.^® 

A foreign railroad company is not doing business, 
and is not present, in a state for jurisdictional pur¬ 
poses merely because an officer or officers of such 
company reside or are present in the stated^ or be¬ 
cause meetings of its board of directors are cus¬ 


tomarily held in the state.^® 

Various other activities of a foreign company 
have been held not to be the doing of business in the 
state for jurisdictional purposes.^® 

§ 26. Process 

a. In general 
b Service m general 
c On whom service may be made 
d. Return and proof of service 

a. In General 

Generally speaking, the general rules as to process 
in civil actions and those applicable in actions against 
corporations apply in actions against railroad conpanies, 
except as mocfified or superseded by special statutory 
provisions. 

Except as modified or superseded by special stat¬ 
ute, the general rules relating to process in civil 
actions, stated in Process § 1 et seq, and those ap¬ 
plicable in actions against corporations considered 
in Corporations §§ 1305-1322, 1937-1949, are applica¬ 
ble to actions against railroad companies.!'^ Re¬ 
quirements of law as to process in such an action 
must be duly complied with,i® and, in the absence 
of such compliance, a motion to quash the serv- 


grether with certain other incidental 
activities, did not show that foreign 
corporation was doing business in 
particular county—^Law v. Atlantic 
Coast Line R Co., 71 PaDist & Co 
150 

(2) Where a company has no line 
of railroad within a county, the em¬ 
ployment by it of an agent who 
merely solicits freight and passen¬ 
ger business, and who does not make 
contracts, sell tickets, or issue bills 
of lading, does not constitute doing 
business within the county—Trum- 
ble Gas Trap Co v Chicago, etc, R 
Co, 239 P. 668, 116 Okl 18 

7. U S.—General Inv Go v Lake 
Shore, etc., R. Co, Ohio, 43 S Ct 
106, 260 U.S 261, 67 L Bd, 244— 
General Inv Co. v. Lake Shore, 
etc, R Co, Ohio, 260 P. 160, 162 
CCA 296 

Pa —liBLW V Atlantic Coast Line R 
Co, 71 PaDist & Co 160. 

14a CJ p 1381 note Bl—5l C J. p 442 
note 80. 

8. US—^Powble V. Chesapeake, etc, 
R Co., DCN.T, 16 P2d 604 

61 C.J. p 442 note 81. 

9. K.T.—^Worthy v. Louisville & N* 
R. Co., 79 N.Y S. 688, affirmed 96 
N.TS2d 489, 276 App Div. 1068. 

10« U S —^Powble V Chesapeake, 

etc, R Co., D.CNT, 16 P.2d 604 

11. U S.—^Peterson t Chicago, dtc, 
R. Co, Tex, 27 S.Ct 518, 205 US 
364, 61 LETd. 841. 

61 O J. p 442 note 83. 


12. Tex—^Atchison, etc, R Co v 
Stevens, 206 S W 921, 109 Tex 262 

61 C J. p 442 note 84. 

13. US—Fowble V Chesapeake, 
etc, R Co, DCNT, 16 F 2d 604 

Direction of operations outside state 
The maintenance of an office in a 
state, the activities of which are con¬ 
fined to the direction of the operation 
of a railroad outside the state, does 
not necessarily constitute doing 
business in the state for the purpose 
of jurisdiction of an action for a tort 
committed outside the state—^Atchi¬ 
son, etc, R Co V Weeks, Tex, 264 
F 613, 166 CCA 71, certiorari de¬ 
nied Weeks v. Atchison, etc., R Co, 
39 set. 269, 249 U.S. 602, 63 L.lBd. 
797. 

14. NT.—Geller v. Macon, D & S 
R. Co, 76 NTS 2d 818, 190 Misc 
903—Gar son v. Richmond, F. & P 
R. R, 82 N T S 637. 

Utah—^Wabash R Co v. District 
Court of Third Judicial Dist in 
and for Salt Lake County, 167 P 2d 
973, 109 Utah 626. 

16. NY.—Garson v Richmond, F. & 
P. R R, 82 NTS2d 637. 

16. Faxticolar acstivitles 

(1) Provisions in mortgage trust 
indenture covering property outside 
state and bond issue executed by 
foreign railroad corporation for pay¬ 
ment of bonds and coupons in state 
at office of trust company which Was 
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one of trustees, and fact that pay¬ 
ments were made at office of such 
trustee, did not constitute doing 
business within state bringing cor¬ 
poration within jurisdiction of state 
court—Geller v Macon, D & S R 
Co , 76 N.T S 2d 818, 190 Misc 903 

(2) Foreign railroad corporation 
was not doing business in state, 
where officers visited state to consult 
with local lawyers and worked out 
plan to extend maturity of corporate 
bonds, and office m state 'designated 
as office of company on letterheads 
used in correspondence with bond¬ 
holders and others concerning exten¬ 
sion plan, was not real office of cor¬ 
poration, but was nothing more than 
law office of lawyers who consulted 
with corporation officers, and all 
activities of corporation in state 
were connected solely with extension 
plan—Geller v. Macon, D. & S R 
Co, supra. 

(3) Mere fact that defendant rail¬ 
road company's representative in 
state made inguiry as to nature and 
extent of plaintiff's dairia did not 
constitute doing business in state—• 
Cohen v. Gulf, M & O R Co, 95 N 
TS2d 633. 

17. Okl—^Elansas, Oklahoma & Gulf 

Ry. Co. V. Hill, 99 P.2d 116, 186 

Okl 631 

51 CJ. P 442 note 90-p 446 note 76. 

18. Okl—^EAnsas, Oklahoma &■ Gulf 

By. Co. V. Hill, supra. 
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ice of summons should be granted.^® It has been 
held that, where the complaint has properly been 
amended by correcting a misnomer with respect to 
defendant company and an alias summons giving the 
correct name, with a copy of the amended com¬ 
plaint, has been duly served, a motion to quash 
service of the original summons may be properly 
denied,20 and the view has been taken that defend¬ 
ant company may waive defects in process with 
respect to a misnomer of defendant by filing a de¬ 
murrer and answer after a motion to quash the 
service of summons has been denicd.2i 

b. Service in General 

A mode of service of process on a railroad company 
which IS prescribed by statute is exclusive and service 
in any other manner is not sufficient. 

When the mode of service of process on a rail¬ 
road company is prescribed by statute, such mode is 
exclusive and service in any other manner is insuffi¬ 
cient,22 and, in the absence of due compliance with 
statutory requirements in this respect, a motion to 
quash service should be grantcd.23 

Service by publication. Under a statute author¬ 
izing a service of process by publication where no 
officer or agent of the company is found within the 
county in which the action is brought, such service 
is proper, even though the action might properly 
have been commenced in another county where per¬ 
sonal service on an officer or agent of the company 
could have been 

c. On Whom Service May Be Made 

(1) In general 

(2) Action against domestic company in 

general 


(3) Action against foreign company m 

general 

(4) Effect of receivership 

(5) Effect of sale or lease of railroad 

(1) In General 

Generally the determination as to what officer, agent, 
or employee of a raihoad company may be served with 
process in an action against it depends on the terms of 
the governing statute, duly construed, and there should 
be due compliance with such statute in this respect. 

The broad general rule has been announced in 
an action against a railroad company that, apart 
from statutory regulation, service of process on a 
corporation is sufficient if made on a person on 
whom it may fairly be presumed that the duty rests 
by virtue of his official position, or of his employ¬ 
ment, to communicate the fact of service to the 
governing power of the corporation,25 but that the 
agent served must cither represent the company in 
some general capacity or have such connection with 
the business out of which the cause of action arose 
as to make him the company's representative with 
respect to that business.26 Some statutes designat¬ 
ing the persons who may be served in actions against 
railroad companies have been construed liberally.^? 
Statutes sometimes require a railroad company to 
appoint an agent in each county through or into 
which Its hnc runs or in which it docs business on 
whom process may be served,28 and designate cer¬ 
tain agents or employees of the company on whom 
process may be served if the company fails to ap¬ 
point an agent on whom service may be made.28 
Some statutes which designate officers, agents, or 
employees who may be served divide them into 
classes with respect to the order in which an at¬ 
tempt to serve should be made^o and require that 
an attempt to serve those of the primary or earlier 
class shall be made before resorting to service on 


19.1 Okl.—Kansas, Oklahoma ^ Qulf 
Ry, Co., supra—Kansas, O. & Q-. 
Ry Co V, Martin, 61 P.Sdi 677, 175 
Okl 178. 

90, Cal.—^Haverstick v. Southern 
Pac. Co., 87 P.2d 146, 1 Cal App 2d 
605. 

Cal —Ptaverstlok ▼. Southern 
Pac Co., supra. 

89. Okl,—Kansas, Oklahoma & Oulf 
Ry. Co. V. Hill, 99 P.2d 116, 186 
Okl. 531—^KAnsas, O & G. Ry. Co 
V. Martin, 51 P.2d 677, 176 Okl. 
178. 

61 C.J. p 442 note 90. 

XTotloe to attorneys 
Where service of citation was 
properly made on an agrent of de¬ 
fendant company, the view was tak¬ 
en that under the circumstances in¬ 
volved, no duty rested on such agent 


or on plaintiff to see that the cita¬ 
tion or a copy thoroof was dolivorod 
to district attorneys of defendant,— 
St, Liouis Southwestern Ry. Co of 
Texas V, McWilliams, Tox.ClvA.pp., 
61 S.W.2d 698, error dismissed. 

23. Okl—Kansas, Oklahoma & Gulf 
Ry. Co. V, Hill, 99 P.2d IIB, 186 
Okl. 631—^Kansas, O di: G, Ry. Co. 
V. Martin, 61 P.2d 677, 176 Okl 173. 

24. Ill—^Nelson v. Chicago, etc., R. 
Co., 80 NH. 109, 226 Ill, 197, 116 
Am.S.R. 133, 8 lr.R.A.,K.S., 1186. 

25. Md.—Central of Georgia R. Co. 
V. Klichherg, 68 A. 690, 107 Md. 863, 
14 L,RA..N.S., 389. 

Who may be served in actions 
against corporations generally see 
Corporations 6$ 1312-1316, 1941- 
1945. 

86. RT.J.—Brainard v. Kew York, 
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etc., R. Co., 160 A. 081, 8 N.J.Misc. 
322. 

37. U.S,—^Kunz V. Lowden, C.C.A, 
Kan., 124 P.2d 911. 

88. T7.S—^Kuna v. T^owden, supra 
Okl.—^Kolloy V. Travelers Indem, Co., 

184 P2d 759, 199 Okl. 151—Kan¬ 
sas, Oklahoma d: Gulf Ry. Co. v. 
Hill, 99 P.2d 115, 18C Okl. 631. 

89, XT.S—^Kunz V. Lowden, C.C.A. 
Kan, 124 F.2d 911. 

Okl.—Midland Val, R. Co. v. Fettle, 
162 P.2d 648, 106 Okl. 62. 

Service held not suflloient 
Okl.—Kansas, Oklahoma & Gulf Ry. 
Co. V. Horath, 118 P.2d 660, 189 
Okl. 655. 

aa Okl.—Kansas, Oklahoma A Gulf 
Ry. Co. V. Hill, 99 P.2d 116, 186 
Okl. 631—St Louis d: G. F. Ry. Co. 
V. Reed, 168 P. 399, 69 Okl. 96. 
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those of a later class.^i Under a statute which pro¬ 
vides for service on particular agents or classes of 
agents, service on any other agent of the company 
IS not sufficient.32 

Under various statutory provisions the effective¬ 
ness of service in an action against a railroad com¬ 
pany has been recognized where it is made on a 
station or depot agent, ^3 on a passenger and freight 
agent,34 on a ticket agent,36 on a freight agent,36 
or on a local superintendent of repairs 37 

A statute providing for the service of process on 
any person who has control of the business of a 
railroad company as agent contemplates service on 
an agent at a fixed place of business and not merely 
on an agent who happens to be within the county at 
the time of service,38 and, accordingly, does not 
authorize service on the conductor of a tram passing 
through a county m which the company maintains 
no station 39 

Under a statute permitting process against a rail¬ 
road company to be served on its passenger or 
freight agent stationed at or nearest to the county 
seat of the county in which the action was brought, 
service should be made on the agent conducting the 
passenger and freight business of the company at 
its nearest station,4® and not on an agent whose 
business merely incidentally includes the sale of 
tickets or the quoting of freight rates,4l Under 
such statute the agent served need not be stationed 
within the county in which the action is pending.42 
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Under a statute authorizing service on defendant 
company by leaving a copy at a depot or station of 
such company with a person in the employ of such 
company, service may not be made by leaving a copy 
with an employee at a place where defendant com¬ 
pany does not have a depot or station.43 
An objection that the person served was not the 
proper officer or agent to be served in behalf of 
the company may be waived by appearing generally 
and going to trial on the merits without reserving 
the objection,44 

(2) Action against Domestic Company in 
General 

What officer, agent, or employee of a domestic rail¬ 
road company may be served with process in an action 
against such company depends largely on the terms of 
the governing statute, duly construed. 

It has been laid down broadly that process in 
civil actions against a domestic railroad company 
should and may be served on such officer or agent of 
the company as may reasonably be expected to com¬ 
municate the fact of service to the governing body 
of the company.45 The officers or agents on whom 
service may or must be made have frequently been 
designated by statute.46 Under some statutes the 
view has been taken that service on an officer of 
a domestic corporation in a particular county is not 
effective where at the time of service such officer is 
not in the county for the purpose of transacting 
business for such company,47 notwithstanding he 
IS a resident of such county.49 


31. INT T —Ylasak v. Delaware, L & 
W. R. Oo, 47 NT.SSd 13. 

Okl,—^Kansas, Oklahoma & Gulf Ry 
Co. V. Hill, 99 F.2d 116, 186 Okl 
631—St Louis, etc, R Co. v Reed, 
168 P 399, 59 Okl. 95. 

32. Mich—^Detroit v. Wabash, etc, 
R Co. 30 JSr.W. $21, 6$ Mich 712. 

61 C J. p 448 note 7. 

station a^rent or ticket aerent” 
A statute authorizingr service on 
any station agrent or ticket agent at 
any station along the line, or at the 
end, of the railroad, did not au¬ 
thorize service on a "commercial 
agent’* who presumably might have 
duties at any point, or number of 
points, or away from the road en¬ 
tirely—Detroit v. Wabash, etc, R. 
Co, supra. 

33. W.Va.—^Douglass V. Kanawha, 
etc., R. Co, 28 S.B1. 706, 44 W.Va 
267. 

Wis.—State ex rel, Fontaine v. Sulli¬ 
van. 22 NW2d 636, 248 WiS. 441. 
Fartioiilar statute 
Under a statute authorizing serv¬ 
ice, under some circumstances, on 
an agent to sell tickets or a station 
keeper, it has been held that. Where 


a depot and the residence of the sta¬ 
tion agent were in one county and 
part of the station platform was in 
another county, service on the agent 
in the latter county was sufficient to 
confer jurisdiction—St. Louis, etc, 
R, Co. V. Mobley, 174 F 610, 70 Okl 
297 

34. WVa—^Harrow v Ohio River 
R Co, 18 -SB. 926, 38 WVa 711. 

35. US —Kunz v Lowden, CCA. 
Kan , 124 F 2d 911. 

Ohio—State v. Standard Oil Co., 16 
Ohio Cir.Ct,NS., 212. 

36. Ohio,—State v. Standard Oil 
Co, supra 

Okl—^Midland Val R. Co. v. Fettie, 
162 P.2d 643, 196 Okl. 62. 

61 C.J. P 443 note 1. 

37. Section foreman 

Under a statute providing foV 
service on a local superintendent of 
repairs, service on a section fore¬ 
man was sufficient—St. Louis, etc, 
R Co. V De Ford, 16 F. 442, 38 Kan 
299. 

38. Ark—St Louis-San Francisco 
R. Co V Solbmon, 256 S.W. 86^, 
161 Ark. 662 ' 
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39. Ark.—St. Louis-San Francisco 
R Co. V. Solomon, supra 

40. Ky—^Louisville, etc, R Co. v. 
Commonwealth, 46 S W. 207, 104 
Ky. 36, 20 Ky.L 371 

41. Ky—^Louisville, eta, R Co. v. 
Commonwealth, supra. 

42. Ky,—^Washville, etc, R Co v. 
Mattingly, 40 S.W 673, 19 Ky.L, 
373—Nashville, etc, R. Co. v. Car¬ 
rico, 26 SW. 177, 96 Ky. 489, 16 
Ky.L 66. 

43. Okl —Chicago, etc, R Co. v. 
Groves, 64 F. 484, 7 Okl. 316. 

44. Ark —St Louis-San Francisco 
R. Co V. Solomon, 266 S,W. 862» 
161 Ark. 662 

45. Mo—State v. Myers, 104 S.W. 
1146, 126 Mo App. 644 

46. U S.—Collins V. Frie R. Co, D. 
CNY, 6 P.Supp. 662. 

Ill—^Maguire v, Peoria & Pekin Un¬ 
ion R. Co., 264 HI App. 833. 

51 C.X P 443 notes 96-18. 

47. Ill'—Maguire v. Peona & Pekin 
Union R Co, 264 IlLApp. 333. 

48. ’ Ill—^Maguire v. Peona & Pekin 
Union R. Co, supra. 
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The view has been taken that a statute providing 
for service of process by serving an agent of the 
company should be liberally construed,and that it 
does not require that service should be made on one 
designated by the company by the title “agent, 
but that it is sufficiently complied with by service 
on any agent in charge of an oflicc or the business of 
the company at the time of scrvice.si 

It has been held or recognized, under various 
statutes, that it is sufTicient to serve process on a 
station or depot agent^^ or on a regular ticket 
agcnt,53 and that, under a statute authorizing serv¬ 
ice on any agent, it is permissible to serve process 
on an agent maintaining an office for the solicita¬ 
tion of freight business 

A statute permitting but not requiring service to 
be made on a particular agent of the company docs 
not prevent valid service on any other agent per¬ 
mitted by law to be served on behalf of the com¬ 
pany but where a statute requires service to 
be made on a particular agent or an agent of a 
particular character, service on any other agent of 
the company is of no avail.®® 

A “managing agent,” within the meaning of a 
statute authorizing service on such an agent, is an 
agent who has charge and control of the business 
activities of the company or of some part thereof 
and who is vested with powers requiring the exer¬ 
cise of judgment and discrclion.®^ it has heen held 
that such a statute docs not authorize service on an 
ordinary freight agent in charge of a station who 
performs his duties under the supervision of a 
superintendent,®® a suboidinatc agent for the solic¬ 
itation of freight and passenger business,®® or an 
agent in charge of a consolidated ticket office operat¬ 
ed by a railroad association, who is not in the em¬ 
ploy of defendant company.®® 
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The term “clerk,” as used in a statute authoriz¬ 
ing service on a clerk to the corporation, has been 
construed to mean some general officer of the cor¬ 
poration,®! and as not authorizing service on a 
person who holds a mere clciical position with the 
corpoiciLion.®- 

Under a statute permitting service on a railroad 
company by leaving a copy at any “business office” 
of the 'Company with the poison in charge thereof, 
service on the person in charge of an office where 
any business affairs of the company arc conducted is 
sufficient,®® and it need not he an office whose busi¬ 
ness IS transacted directly with the public;®^ but 
a mere j?hcltor for an employee, as distinguished 
from a place where hiwS duties are performed, is not a 
business office within the meaning of such a stat¬ 
ute.®® 

Agent of another company. An agent of another 
railroad company who sells tickets or issues bills of 
lading for tran.sportation or carnage over several 
lines, including that of defendant company, is not 
thereby made agent of defendant company so that 
service of process against it can he made on him;®® 
but the mete fact that an agent of defendant com¬ 
pany is also agent for other com 3 >anies docs not 
disqualify him to be served in its behalf.®^ How¬ 
ever, seivicc on an agent as roprosenlative of one 
company cannot avail as service on another com¬ 
pany repieseiitocl by him.®® 

(3) Action against Foreign Company in Gen¬ 
eral 

What officer, agent, or employee of a foreign rail¬ 
road company may be served with process In an action 
against such company depends largely on the terms of 
the governing statute, duly construed. 

Under a statute permitting service of process, in 


49. Go.—Central of Georgia R Co, 
V, BUis, 87 S,B. 816, 17 Ga-App 686, 

50. Ga.-^entral of Georgia R. Co 
V BlUs» supra. 

51. Ga—^Central of Georgia R. Co. 

V. Bills, supra. 

52. Wis.—^Butho V. Green Boy, etc., 
R. Co., 87 Wis. 344. 

61 C.J. p 443 note 90. 

53. Ohio.—Cleveland, C., C. & I. R 
Co. V. McLiean, 1 Ohio Cir.Ot 112, 
1 Ohio Cir.Dec. 67. 

54. Mich.—^Amyot v. Lamb, 190 N". 

W. 741, 221 Mich. 266. 

55. Ixid Jeffersonville, etc., R. Co. 
V. Dunlap,• 20 Had. 426, 

Mo—State v. Hannibal, etc., R. Co„ 
61 Mo 632. i 


66. Minn.-—TTatlnon v. Pnyx^o, 185 K 
W. 3«C, 160 Minn. 344. 

61 O.J. p 443 note 7. 

XnTaUdlty not cured 
Where sorvlco was made on an 
agent not doslgnalod by the slatute, 
the fact that the person sorvod sent 
the summons and complaint to some 
one In authority over him did not 
euro the Ineffective service.—Collins 
V. Brie R. Co., D,C.N.T., 6 B.Supp, 
662. 

67, Minn —Hatinon v. Payne, 186 K". 
W. 386, 160 Minn. 844. 

53, tJ.S,—Collins V. Brio B. Co., D.C, 
NT., 6 F.Supp. 662. 

59. Minn—^Hatinon v. IPayne, 185 
N.W. 886, 100 Minn. 344. 

60. U.S.—Collins V. Brie R. Co., D. 
C.N.T., 6 P.Supp. 662. 
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61, N.Y*.—^Rnlter v, N<»w York Cent, 
n. CJo., 16 N.Y.S.2d 78, 268 AppDlv. 
864. 

69, N.T —Rakor v. New York 
R. Oo„ supra. 

63. Mo.—State v. Myer.s, 304 S W. 
1146, 126 Mo.App. 644. 

64. Mo.—Slate v. Myers, supra. 

61 0,J. P 443 note 12. 

65. Mo.—State v, Myers, supra, 

61 C.J. p 443 xioto 13. 

66. HI.—Bristow v, St. Louis, etc., 
K. Co., 1«4 in.App, 306. 

61 C.J. P 444 note 18. 

67. Mich.—^Amyot V. Lamb, 190 N 
W, 741, 221 Mleh. 266. 

61 C.J. p 444 note 39. 

68. Ohio.—^Pittsburgh, etc., R. Co. v. 
Copenhavor, 81 Ohio Clr.Ct 615» 12 
Ohio Clr.Ct.,N.S., 69. 
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actions against a foreign railroad company, to be 
made on any agent of the company, or in the absence 
of statute requiring service on particular agents or 
agents of a particular character, it has been said 
that service may be made on any agent of the com¬ 
pany, as long as he is to some extent its representa¬ 
tive,®^ or on an agent whose character and rank 
are such as to afford reasonable assurance that he 
will inform his company that process has been 
served on him These rules are subj ect, however, 
to the qualification that the agent served must be 
one who represents the company with respect to 
business which it does within the state where the ac¬ 
tion was commenced It has been stated broadly, 
in a case in which service in an action against a 
foreign railroad company was involved, that an 
officer of a foreign corporation, while casually in 
the state, is not the representative of the corpora¬ 
tion thereJ2 The view has been expressed that 
there is no presumption of agency for the purpose 
of receiving process for a foreign railroad com¬ 
pany.^® 

Under various statutory provisions it has been 
held or recognized that process is properly served 
within the state on the superintendent of the com¬ 
pany,its chief clerk, ^6 a local ticket agent^^ or 
other agent who sells tickets or issues bills of lad¬ 
ing,^7 an assistant cashier in a freight office of the 


company,78 or a conductor on one of its trains run¬ 
ning to or from a point within the state,78 even 
though, according to some authorities, the train is 
being operated over the lines of a domestic rail¬ 
road company under an agreement providing that 
the train crews, while in the state, shall be em¬ 
ployees of the domestic company. The propriety 
of service on the agent duly designated by defend¬ 
ant company as the person on whom process may 
be served has been recognized. 81 

While it has been held or recognized in some 
cases that one employed by a foreign railroad com¬ 
pany merely as a solicitor of freight and passenger 
business to be done outside the state, and having 
no power to sell any ticket or make any contract for 
the company, is an agent who may properly be 
served with process, 82 the view usually taken is 
that he is not such an agent of the company that 
service on him will be binding on it,88 except, ac¬ 
cording to some authorities, when the company is 
doing business within the state.84 

Some statutes designating who may be served with 
process in actions against corporations, without spe¬ 
cifically referring to foreign or domestic corpora¬ 
tions, have been regarded as applicable to foreign 
railroad corporations.85 The fact that defendant 
corporation does not have any trackage within the 
state does not necessarily affect the question as to 


69. Wash —Sunada v. Oregon- 

Washmgton R, etc, Co., 203 P. 64, 
118 Wash. 241. 

Who may be served In actions 
against foreign corporations gen¬ 
erally see Corporations S§ 1941- 
1946. 

70. Ga—^Louisville & N R. Co v 
Meredith, 21 S.R2d 101, 104 Ga 
106. 

Md—Central of Georgia R Co v 
Bichberg, 68 A. 690, 107 Md 363, 
14 L.R,A,NS., 389. 

71. TT S —^Peterson v. Chicago, etc , 
R Co, Tex, 27 SCt. 613, 206 U.S 
864, 51 L£M. 841 

51 C J p 444 note 23 

72. Minn.—W. J. Armstrong Co. v 
New York Cent, eta, R Co, 161 N. 
W 917, 129 Minn. 104, LRA1916H 
232, Ann.Cas 1916E 335 

73. Tex—^Pecos, etc, R. Co. v. Cox, 
167 SW. 746, 106 Tex 74. 

74. Mich.—Sherrill 7 Canada Grand 
Trunk R Oo.. 126 N.W. 880, 161 
Mich 495. 

7B. Ga—^Louisville, eta, R Co. v, 
Mitchell, 64 SE. 1134, 6 GaApp 
890. 

m—O'Donoghue v. St. Louis South¬ 
western R. Co, 181 Ill App. 286. 

76. Mich.—Sherrill v. Canada Grand | 


' Trunk R Co, 126 N.W. 830, 161 
Mich 496 

61 C J p 444 note 27. 

Agent not in charge of all of compa¬ 
ny’s business 

Service was sufficient even though 
the ticket agent was not in charge 
of all the company's business in the 
particular locality,—Seaboard Air- 
Line R Co v. Browder, 87 S B 6, 
144 Ga. 322. 

77. U S —^Woodcock v. Baltimore, 
etc, R Co, CCOhio, 107 P 767. 

61 C J P 444 note 28 

78. Wash —Sunada v. Oregon- 

Waehington, R, etc, Co, 203 P. 
64, 118 Wash. 241. 

79. Mich—Sherrill v Canada Grand 
Trunk R Co, 126 N.W 830, 161 
Mich 495 

Tex—St Louis, etc, R Co v Size¬ 
more, 116 SW 403, 63 Tex Civ A. 
491. 

80. Tex—St Louis, eta, R. Co. v. 
Sizemore, supra 

81. Ky—Southern R. Co. v. Avey, 
191 SW. 460, 173 Ky 698 

82. Ga—^Louisville & N R Co v 
Meredith, 21 SB 2d 101, 104 Ga 
106 

61 C J. p 444 note 32. 

83. 17 S —^Livingston v. Chesapeake 
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& O. Ry. Co , D C Okl, 18 P Supp 
863 

14a CJ p 1413 note 90, 51 aJ. p 
444 note 33 

Whether soliciting agent of foreign 
corporation may be served general¬ 
ly see Corporations § 1942 e. 

84. US —^Ketch v. Atlantic Coast 
Line R. Co., DCTenn, 61 P.Supp 
243 

Ill —^American Hide, etc, Co. v 
Southern R Co, 142 NE 200, 310 
Ill 624 

Whether solicitation of business con¬ 
stitutes doing business in state for 
jurisdictional purposes generally 
see supra § 26 c (3). 

What ooustituteB doing business 
Poreign railroad company was do¬ 
ing business within the rule where 
it was jointly operating a railroad 
in the state.—^Ketch v. Atlantic 
Coast Line B. Co, I>C.Teun., 61 P. 
Supp 248. ^ 

Cause of action arising out of state 
BfCectiveness of service on solicit¬ 
ing agent of foreign corporation do¬ 
ing business In the state was not afr 
fected by the fact that the cause of 
action arose outside the state.^ 
Ketch V. Atlantic Coast Line R Co., 
supra. 

86. tl.S,—Ketch V. Atlantic Coast 
Line R. Co, supra. 
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the validity of service of process on an agent of 
such company within the statc.86 Where a statute 
permits process to be served by leaving a copy at 
the depot or place of business of the company, the 
official character of the person with whom the proc¬ 
ess IS left is not material to the validity of the 
scrvice.87 The mere fact that one is known and 
advertised as ‘'agent’* of a foreign railroad com¬ 
pany does not authorize service to be made on him 
if he is not in fact its agent.^S Where service is 
made on an agent or person not competent to be 
served, the mere fact that he transmits the process 
to a general officer of the company docs not create 
an agency so as to render the service valid.*^ 

Statutory designation of particular officer^ agent, 
or employee or one of particular character. Gen¬ 
erally speaking, a state has authority to prescribe 
by statute the officers or agents of a foreign railroad 
company doing business within the state on whom 
service of process may be made,90 and in a number 
of jurisdictions statutes have been enacted permit¬ 
ting or requiring service to be made on particular 
agents or agents of a particular character.^! It is 
not essential to the validity of service that the com¬ 
pany shall have expressly authorized any officers or 
agents so designated to receive service in its bc- 
half.®2 When an officer or agent on whom process 
must be served is designated by statute, the court 
does not obtain jurisdiction under an attempted 
service on any other person,notwithstanding the 


fact that the process server receives information 
from persons in an office of defendant company that 
the person served is the proper person on whom to 
make service,^^ that the person who is served as¬ 
sures the process server that the matter will be at¬ 
tended to,that defendant company actually re¬ 
ceives information ns to the attempted scrvicc96 or 
receives the summons,®'^ or that defendant company 
had actually appeared in other actions after a like 
service 98 

Under a statute permitting service on any cashier 
of the company, service may be made on an assistant 
cashier in a freight office of the company.99 

A general passenger agent may properly be served 
with process under a statute providing for service 
on a chief agent of the company 

The term “managing agent,” as used in a statute 
authorizing service on such an agent of a foreign 
company, has been variously constiued to mean 
one who is vested with some general powers involv¬ 
ing the exercise of independent judgment or dis¬ 
cretion,9 or as one who, as agent of some sort of 
the foreign company, manages any business which 
such company transacts at an office winch it main¬ 
tains in the state. ^ 

An agent for the solicitation of traffic over the 
line of a foieign company outside the state,^ a 
general agent for the conduct of the freight and 


80. Ohio—^Railway Sup(ply & Man¬ 
ufacturing' Co V. Gulf, M. & O R 
Co, Com.Pl, 8 Ohio Supp 90 

87. N.J.---Smallboin v. Brio R, Co., 
76 A, 1011, 79 N.J.Law 593—^Ilygoa 
Brewing Co. v. Brie R Co., 69 A. 
981, 76 K J.Law 261. 

88. Wash.—Arrow Liumbor, etc., Co. 

V, Union Pac. R. Co., 102 F. 060, 63 
Wash. 629 

89. N.J.—^Brle R. Co. v. Van Allen, 
69 A. 484, 76 K.JXaw 119. 

90. Tex.—^EJl Paso, etc., Co. v. Chis¬ 
holm, Civ.App., 180 SW. 166. 

91. US.—Diamond v New York, S 
& W. R. Co., D.C.N.T., 18 P.Supp 
606. 

61 C.X p 4;45 notes 40-46. 

98. Tex.—Paso, etc, Co. v, Chis¬ 
holm, ClrJi.pp.. 180 S.W. 166. 

93. Minn—^Aaltlo v. Chicago, B. & 

Q. R. Co, 267 N.W. 384, 197 Minn. 
461—^Bernier v. Ilhnois Cent R. 
Co., 223 IST.W. 674, 176 Minn. 416. 

N.Y.—Vlasak v, Delaware, L. & W. 

R. Co., 47 N.T.S.2d 18. 

94. N.T.—Vlasak v. Delaware, D. & 

W. R. Co., supra. 

95. N.T—Vlasak v. Delaware, D, Ot 
W. R. Co., supra. 


96- N.Y.—^Vlnnalt v Dol aware, L. 

W. R. Co., ,«jupr« 

97. N.T.—^Vlawak v. Delaware, L. & 
W. R. Co , supra. 

98. NY.—Vlasak v. Delaware, L. & 
W. R, Oo„ supra. 

99. Wash —Sunada v. Orogon- 

Washlnffton R., etc., Co, 203 P, 64, 
118 Wash. 241. 

1. Ky—Chesapeake, etc., R Co. v. 
Cowherd, 27 S.W. 990, 96 Ky. 113, 
16 Ky.D. 378, 

8. U.S.—^Diamond v. New York, S 
& W R. Co., D.C.N.Y., 18 B.Supp. 
606. 

N.Y—^Yeckos-Bichonbaum, Inc., 49 
N.B2d 617, 290 N.Y. 437, motion 
denied 60 N.B.2d 1022, 291 N.Y. 
642. 

Service upheld 

N.Y—Wajtman v. Pennsylvania R. 
Co., 83 N.Y.S2d 493, 274 App.Dlv. 
942, arnrmod 86 N.B.2d 57, 298 N. 
Y. 909. 

3. Ohio—^Railway Supply & Manu¬ 
facturing* Co. V. Gulf, M. 8k O. R 
Co., Com.Pl, 8 Ohio Supp. 90. 

4. Ohio.—Price v. Davis; 168 N.B. 
629, 22 Ohio App. 388. 

394 


Porfcloular agent 

(1) Under the statute in question 
service may b(« made on an agent In 
chargo of an ollloa for tho solicita¬ 
tion of business, tho sale of tickets, 
and the sottlomcnt of freight claims 
—Price V. Davis, 163 N.B. 620, 22 
Ohio App. 388. 

(2) An agent in <'harKe of an ofllce 
for tho solicitation oC traUlc over the 
line of defendant company outside 
tho state, who exercised discretion¬ 
ary powers as to claims presented, 
could bo served with summons, un¬ 
der tho statute in question, even 
though bills of lading wore not is¬ 
sued, and tickets wore not sold, at 
such ofllce.—American Laundry Ma¬ 
chinery Co. V. Chicago, B. di Q. R.' 
Co., 177 N.B. 633, 39 Ohio App. 480. 

(8) An agent for the solicitation 
In the state of freight for shipment 
over the lino of defendant company 
outsido tho state, known as a dis¬ 
trict freight agent, was a manag¬ 
ing agent on whom service could be 
made, notwithstanding he did not is¬ 
sue bills of lading for freight 
shipped.—Railway Supply 8k Manu¬ 
facturing Co. r. Gulf, M. & O. R. Co., 
Oom.Pl., 8 Ohio Supp. 96. 
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passenger business,® a general freight agent who 
has subordinates and whose duties include the han¬ 
dling of freight claims and soliciting traffic, al¬ 
though he has no power to extend credit, collect or 
disburse money, or employ, control, or discharge 
other agents,® the general agent of the passenger 
department,*^ or a local station agent doing busi¬ 
ness for defendant company within the state® has 
been regarded as a managing agent for the purpose 
of service under such a statute, but the view has 
been taken that such a statute does not authorize 
service on a service supervisor whose functions are 
merely clerical and of a subordinate nature,® or on 
the acting agent of a consolidated ticket office 
operated by a railroad association, who was not 
employed by defendant corporation.^® Under some 
statutes it is essential to the effectiveness of service 
on a managing agent that a diligent effort should 
first have been made to effect service on certain 
other officers designated by the statute.^! 

A statute permitting process to be served on 
"any officer, director, agent, clerk or engineer” of 
the company requires service to be made on some 
officer having general or supervisory authority,!^ 
or, as sometimes stated, on one who has such con¬ 
nection either with the corporation or with the 
business out of which the alleged cause of action 
arose that he should be considered the representative 
of the corporation for the purpose of service,^® and 
the courts have regarded such rules as applicable 
under amendments to such statute adding other 
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classes of employees on whom service may be 
made.i^ Under such a statute service cannot proper¬ 
ly be made on a mere subordinate agent or clerk 
having no general charge of its corporate concerns 
or any such connection with the business out of 
which the cause of action arose as fairly to support 
an inference that he had authority to represent the 
company for the purpose of the service of process 
nor can service be made under such statute on a 
locomotive engineer^® or on the engineer of a 
steamboat operated by defendant railroad compa- 
ny.i7 

Some statutes have authorized service on a station 
agent, or, if there is no station or agent, on the 
conductor of any train i® It has been held that a 
statute authorizing service on a regular freight 
agent of defendant company authorizes service on 
an agent for the solicitation of freight business in 
the state, for shipment over the lines of such com¬ 
pany outside the state,notwithstanding such agent 
does not issue bills of lading.®® It has been held 
that, under a statute authorizing service on a ticket 
or freight agent within the county in which action 
is brought, service on a freight agent in a county 
other than that in which action is brought does not 
confer jurisdiction 

Service on another company or its agent. Service 
on another railroad company, or its agent, includ¬ 
ing a company operating a connecting road, does 
not of itself constitute service on a foreign com¬ 
pany.®® Accordingly, the agent of another or 


5. Manasriner or tnisliiesB afirent xiiu 
der statute 

U S.—^Denver & R. G. R Co v. Rol¬ 
ler, aCACal., 100 r. 738. 

Both a freight agent and a passen¬ 
ger agent were covered by the term 
^'managing agent" as used in the 
statute —^Pisher v. Canadian Pac 
Ry. Co, D.CNT, 1 F Supp 236 
e. N.T.—^Hewitt V Canadian Pac R 
Co, 207 N.TS. 797, 124 Mlsc. 186, 
affirmed 207 N.T.S 861, 212 App. 
Div. 816 

7. NT—Tuchband v Chicago & A 
R Co, 22 NB 360, 116 NY. 437. 

8. N D —^Brown v Chicago, M & St 
P R Co, 96 NW. 153, 12 ND 61. 
102 Am S R. 564. 

9. N.T —Vlasak v Delaware, X». & 
W. R Co.. 47 N.T.S 2d IS. 

10. U S.—^Diamond v New York, S. 
& W. R. Co, DC.N.T., IS F.Supp. 
605. 

11. N.T—Vlasak v. Delaware, Li. & 
W. R. Co., 47 NTS.2d IS. 
Plaintiff was not ezonsed from eac- 

ereisiBg dne dlllgenoe in attempting 
to effe6t service on others designat¬ 
ed, as reamred by statute, by tlie 


fact that, on inquiring at an office 
of defendant company, the process 
server was informed that the person 
who was served and who was alleged 
to be a managring agent was the 
proper person on whom to make 
service,—^Vlasak v. Delaware, L. & 
W R Co., supreu 

12. NJ—^Bne R. Co v. Van Allen, 
69 A. 484, 76 NJ.Law 119—Brain- 
ard V. New York, O. & W By. Co., 
150 A 681, 8 NJMisc. 322. 

13. NJ—Carroll v. N Y, N H. & 
H. R. Co, 46 A. 708, 66 NJ.Law 
124. 

14. NJ.—^Brainard v. New York, O 
& W Ry Co. 150 A 681, 8 NJ. 
Misc 322 

Freight agent 

Evidence did not establish that 
milk collector of foreign railroad 
corporation was freight agent on 
whom process could be served, with¬ 
in meaning of amendment.—^Brain- 
ard V. New York, O. & W. Ry. Co., 
supra. 

15. N J —Hygea Brewing Co. v 
Erie R. Co, 69 A. 981, 76 N.J.L.aW 
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261—^Erie R Co, v. Van Allen, 69 
A 484, 76 NJ Law 119. 

16. In New Jersey 

(1) It has been stated that the 
word “engineer" as used in the stat¬ 
ute did not include a locomotive en¬ 
gineer.—^Ene R. Co v. Van Allen, 
supra. 

(2) In an earlier federal case in 
which the same New Jersey statute 
was involved, a contrary view was 
taken—^De Vere v. Delaware, L & 
W. R Co, CC.N.J, 60 F. 886. 

17- NJ—Carroll v. N. T., N. H. & 
H. R Co, 46 A. 708, 66 N.J.Law 
124. 

18. XJ.S —^Denver, R. G R Co. v 
Wagner, Colo, 167 F. 75, 92 C GA. 
627. 

19. Ohio—^Railway Supply & Man¬ 
ufacturing Co V Gulf, M. & O. R. 
Co., Com.Pl., 8 Ohio Supp. 90. 

20. Ohio.—^Railway Supply & Man¬ 
ufacturing Co. V. Gulf, M. 4; O. R. 
Co, supra. 

21. Minn.—Aaltio v. Chicago, B. & 
Q. R. Co., 267 N.W. 384, 197 Mmn. 
461 

22. Eyw—^Louisville & N. R. Co. v. 
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connecting line of railroad is not an agent of a 
foreign railroad company so that service of proc¬ 
ess can legally be made on him as such, merely be¬ 
cause he sells tickets covering transportation over 
the line of the foreign railroad company's or 
solicits freight and passenger business for trans¬ 
portation over the line of the foreign company 
nor is the railroad company operating such other or 
connecting line an agent of the foreign company 
by reason of such sale of tickets^® or the issuance 
of through bills of lading. 2 6 Service on a mere 
subsidiary company is not service on the foreign 
company by which it is controlled 27 The fact that 
an agent of a foieign railroad company is also agent 
of another or other railroad companies docs not pre¬ 
vent him from being served m behalf of the for- 
mer.28 Under a statute permitting service on any 
agent who makes contracts for the transportation 
of passengers or property over the railroad of a 
foreign company, process may be served on an 
agent of any railroad company who makes such con¬ 
tracts and need not be served on an agent of defend¬ 
ant company 20 The agent of a railroad company 
over the tracks of which defendant foreign company 
operates its trains under agreement between the 
two companies has been regarded as the agent of 
defendant company for the purpose of scivicc of 
process, where such agent performs some service 
for defcndant.20 


(4) EITcct of Receivership 

While, according to some authorities, In an action 
against a railroad company for which a receiver has 
been appointed, service may be made on any person 
who, in the absence of the receivership, might properly 
be served, the view has also been taken that service on 
one who has been an agent of the company is not serv- 
ice on the company, on the ground that agents of the 
company cease to be such and become agents of the 
receiver on his appointment. 

In an action against a railroad company for which 
a receiver has been appointed, service is properly 
made, according to some authoiitics, on any person 
who in the absence of the receivership would be a 
proper person to be served in behalf of the com¬ 
pany 21 Service on one aiding in the operation of 
the road as agent, together with service on an offi¬ 
cer of such company, has been regarded as suffi¬ 
cient, notwithstanding such road is being operated 
by the receiver of another railroad company under 
a leasc.2- The view has been taken, however, that 
service on one who had been an agent of the 
railroad company piior to the receivership is not 
service on the company, on the ground that agents 
of the company ccasc to be such and become agents 
of the leccivcr on his appointment 23 Jt has been 
held that service on an officer of a foreign company, 
after the appointment of receivers, in an action hy 
a nonresident against such company, based on a 
cause of action arising outside the state, is not 
clTectivc, on the ground that the officer does not 
represent defendant company in sucli, cixscM The 


Chestnut, 72 S,W 351, X16 Ky. 43, 
24 TCyLHop. 1845, 

510 J. p 445 note 48. 

Effect of Oonnaolc amendment 

(1) The view has boon taken that 
the federal statute, known as the 
Carmack amonclmont, which made 
the Initial carrier of propezty liable 
for the entire damago or loss wheth¬ 
er ocourrlnff on its own line or on 
the line of a connecting carrier did 
not make the a^ent of the connecting 
or delivorinff railroad carrier an 
agent of the initial carrier for the 
purpose of service of process. 

Iowa—^Dye Produce Co. v Davis, 209 

N.W 744, 202 Iowa 1008. 

Ky.—^Basham's Atim'r v, Missouri 
Pac R. Co., 258 S W. 090, 201 Ky. 
807. 

(2) Liability of initial carrier un¬ 
der Carmack amendment generally 
see Carriers $ 406 a. 

23« U S —General Inv Co. v. Lake 
Shore, etc., B Co., Ohio, 260 F. 
160. 102 C.CA. 296. 

51C J. p 445 note 48. 

24. Wash—Arrow Lumber, etc., Co. 
V. Union Pac. R. Co.. 102 P. 660, S3 
Wash. 629. 


25. Wash.—^Royco v. Chicago, etc, 
R. Co., 150 P. 10, 90 Wash 378 

53 O J. p 445 note 49. 

26. Wash.—Uoyce v. Chicago, etc., 
R. Co„ supra. 

27. Wash—^Royce v. Chicago, etc., 
R, Co., supra. 

Xn. ToxM 

(1) Some cases have rocognlssod 
the cffoctivoness with respect to a 
foreign company of service on a 
company subsidiary to such foreign 
company or on the agent of such 
subsidiary company.—St. Louis, etc., 

R. Co. V. Casselberry, ToxCiv.App., 
139 S W 1101—61 C.X p 446 note 03. 

(2) Xn a case in the state supremo 
court, however, which was actually 
decided on another point, the suiU- 
cioncy of tho service was auestioned. 
—St. Loui.s, etc., R Co. v. Halo, 200 

S. W. 75, 109 Tex 261. 

28- U S.—Union I*ac. R. Co. v, No¬ 
vak, Wash, 61 F. 573, 9 C.C.A. 620, 
error dismissed 17 S.Ct. 1001, 41 
L.Kd. 1184. 

Oa—Seaboard Air Line R Co. v, 
Browder, 87 S.B, 6, 144 Oa. 322. 

51 C.J. p 445 note 50. 

29. Tex.—Missouri, eta, R, Go. v, 
Demere, CivAipp., 145 S.W. 623. 
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30. Ark—St Louis Soulhwoatorn 
liy, (\). V. Stoelo, 80 S.W.2d 623, 
100 Ark CC2. 

31. Mich—lOnucHt v- Pore Mar- 
qucLto R. Co., 142 N.W. 6G7, 176 
Mich. 398, 47 L itA.,N.S , 179, Ann. 
Cas.lOlSIt 504, 

51 CJ p 445 nolo 54 
Receivers of railroad companies gen¬ 
erally see infra §S 370-389. 

32- Go.—Georgia Southern R. Co. v. 
Bigelow, 08 Oa. 210. 

33. N.C.—Harper v. Seaboard Air 
Lino Ry. Co., 100 SM 760, 211 N. 
C. 398. 

4)1 C jr. p 445 note 66. 

Evldeaoe 

With respect to whether there had 
boon due service on a railroad com¬ 
pany for which a receiver had been 
appointed, the ovidimee was regard¬ 
ed as Insunicient to show that one 
served with summons was agent of 
such company when served,—Sellers 
V. Carollxxa R. Co., 170 S.B. 632, 205 
N.C. 149. 

34. N.T.—Gaboury v. Central Ver¬ 
mont It Co., 165 N.B. 275. 250 N.T. 
233. 
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appointment of a receiver for a railroad company 
does not bring it within the provisions of a statute 
designating the persons to be served in behalf of a 
railroad company which has permitted its road to 
be used by any other person or corporation.^5 

(5) Effect of Sale or Lease of Railroad 

Service on a person who has been an agent or em¬ 
ployee of a railroad company which has sold its property 
to another company does not constitute service on the 
vendor company, where at the time of service the rela¬ 
tionship of such agent or employee to the* vendor com¬ 
pany has ceased and he has become an agent or em¬ 
ployee of the purchasing company, and an agent of a 
lessee railroad company is not necessarily an agent of 
the lessor company for the purpose of service of process. 

Where a railroad company has sold its property to 
another company and its agents and employees have 
become agents and employees of the latter, service 
of process on such an agent or employee is not serv¬ 
ice on the vendor company.36 An agent of a lessee 
railroad company is not an agent of the lessor com¬ 
pany for the purpose of service of process and 
a statute imposing on a railroad company, which has 
leased its road, liability for claims against the lessee 
does not authorize service to be made on such lessee 
in behalf of the lessor company 

d. Return and Proof of Service 

Generally speaking, the general rules as to return 
of process in civil actions and rules as to return in ac¬ 
tions against corporations apply In actions against rail¬ 
road companies, in the absence of statute providing 
otherwise, and in such actions there must be due com¬ 
pliance with requirements of law as to return of process. 

In Che absence of statute providing otherwise, 
generally speaking, rules as to return of process in 
civil actions, stated in Process §§ 90-105, and rules 
as to return of process in actions against corpora¬ 
tions generally, discussed m Corporations §§ 1321, 
1948, apply in actions against railroad companies,39 
and there must be due compliance with requirements 
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of law as to return in such actions.^® Where a 
statute permits service to be made on particular 
officers or agents of the company or in a particular 
manner only in specified circumstances, a return 
of such service which fails to show the existence 
of circumstances authorizing it is insufficient ^ but 
a return need not set forth other matters or circum¬ 
stances not required to be shown ^3 

The recitals of the return are not conclusive 
they may be overcome by clear and convincing 
proof.44 

Officer or agent served. The return must show 
that the person served was an officer or agent of the 
company on whom service might properly be made,^5 
and the return is not conclusive of the fact that 
the person served was in fact the agent of defend¬ 
ant company.^® A return is sufficient which states 
that service was made on a certain conductor with¬ 
out stating that he was conductor of a tram passing 
through the county,or which recites service on a 
certain agent without giving his full name,48 or 
which states that it was served on defendant com¬ 
pany by handing a copy to the station agent at a 
certain station without stating that he was an 
agent of defendant ,49 but a return reciting service 
on a designated railroad company by serving a 
named person as ‘'agent,” without showing that he 
was agent for the company, has been held too in¬ 
definite to confer junsdiction.50 A return describing 
the person served as the highest officer of the com¬ 
pany found in the county is not insufficient as fail¬ 
ing to show that no higher officer could be found.^^ 
The view has been taken that, in order to show the 
effectiveness of service under a statute authorizing 
service on employees or agents of a designated type 
if defendant company has not appointed a person 
on whom process may be served, the return must 
negative the fact of such appointment,52 and that, 


35. Ala—parte Charles, 18 So 
73, 106 Ala. 208. 

36. Ga —^Penningrton v Dougrlas, 

etc, B Co., 65 SB 1084, 6 GaApp 
854 

Sale of railroad property 
Generally see infra §§ 199-207. 
As ^ound for forfeiture of fran¬ 
chise see supra § 18. 

37. Ill—Chicago, etc., R. Co v. Su- 
ta, 128 Ill App 125. 

51 C J p 446 note 62. 

Lease of railroad property: 
Generally see Infra 9S 208-224. 

As ground for forfeiture of fran¬ 
chise see supra S 18. 

38. Ga—Perry v Brunswick, etc., 
H Co, 4T S B. 172, 119 Ga. 819. 

5 O J p 446 note 62. 

39. Okl—-Kansas, Oklahoma & Gulf 


Ry, Co. V. HiU, 99 P.2d 115, 186 
Okl 531. 

61 C J p 446 notes 67-76, 

40. Okl—^E[ansas, Oklahoma & Gulf 
Ry Co V. Hill, supra—^Kansas, O 
& G Ry Co V. Martin, 61 P 2d 677, 
176 Okl. 173 

41. U S —St. Louis, etc, R Co. v. 
Loughmiller, DC Okl, 198 P. 689. 

42. Okl.—Empire Refineries v. At¬ 
chison, etc, R Co., 217 P. 160, 91 
OkL 171. 

43. Okl-^-Kansas, Oklahoma & Gulf 
Ry, Co, V Horath, 118 P2d' 660, 
189 OkL 555 

44. Okl.—Kansas, Oklahoma & Gulf 
Ry. Co. V. Horath, supra 

45. Mo—Antonelli v. Basile, 93 Mo. 
App 138. 

61 C.J p 446 note 69. i 
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46, Tex—^Pecos, etc, R. Co. v. Cox, 
167 SW. 745, 106 Tex. 74. 

47- Ind—Ohio, etc, R Co v. Quier, 
16 Ind 440— New Albany, etc, R 
Co V. Powell, 13 Ind 373 

48. Ind—Cincinnati, etc., R. Co v 
McDougall, 8 N.B 671, 108 Ind. 
179 

49. Mich.—^Talbot v Minneapolis, 
etc, B. Co, 45 NW. 1113, 82 Mich 
66 . 

50. Mich—^Price v Delano, 153 N. 
W 7, 187 Mich. 49 

51. Ind.—Baltimore, etc, B. Co. v 
Miles, 112 HB 524, 184 Ind 719 

52. Okl.—Kansas, Oklahoma & Gulf 
Ry Go V Hill, 99 P.2d 116, 186 
Okl 631, overruling so far as in 
conflict Empire Refineries v. At- 
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where service on a particular officer, agent, or 
employee, on whom service is authorized only if 
other designated officers or persons cannot be 
served or found, is relied on, the return or proof 
of service should show why one of such other of¬ 
ficers or persons was not served®^ or that he could 


not be served 

Place of service. A recital in a return that serv¬ 
ice was made at the office and usual place of busi¬ 
ness of a railroad company in a designated city is 
sufficient to show that service was made at a depot 
or station of the company as required by statute 55 


ni. BEaULATION AND CONTROL IN GENERAL 


§ 27. In General 

Railroad companies are subject to the imposition of 
license fees or privilege taxes 

“Regulation," as applied to railroads, embraces 
two ideas, control of operation and fixing compen¬ 
sation to be received.®® 

License fee or privilege tax. The state may im¬ 
pose a license fee or privilege tax on railroads®^ 
for doing a purely mtra-statc business;®® and a 
railroad company subject to such a tax may be pro¬ 
hibited from carrying on its business until the tax 
has been paid.®® Whether or not a particular com¬ 
pany or operation of a company is within a statute 
or ordinance imposing such a tax depends on the 
intent of the law-making body as gathered from 
the language of the provision,®® Where by statute 
railroad companies are divided into different class¬ 


es, and a privilege tax imposed varying accoiding 
to the classification of the roads to be made by 
railroad commissioners, the making of such classifi¬ 
cation is a condition precedent to the right to col¬ 
lect the tax,®i and the commissioners cannot make 
a back classification so as to subject a railroad com¬ 
pany to an additional privilege tax for past years 
for which it would not be liable under the former 
classification.®® Long acquiescence by a company 
in a classification of it as a company within the 
statute is persuasive, although not conclusive, in 
any proceeding in which the issue is raised,®® 
but a judgment of the commission classifying a 
railroad for purposes of the privilege taxes is con¬ 
clusive as to the years in question unless an ap¬ 
peal IS duly taken,®^ The rules governing collec¬ 
tion of license fees and taxes generally, as discussed 
in Licenses §§ 52-SS, arc applicable.®® In a suit by 


chison, etc, R. Co., 217 P, 160, 91 
Okl. 171. 

53. Okl.—St. Louis, etc, R. Co. v. 
Reod, 168 P. 390, 59 Okl 96. 

54. US—^l^'iaher v, Canadian Pac. 
Ry. Co, DCJSTT, 1 F.Supp. 236. 

Proof keld snfflolen't; 

US — ^li’ishor V. Canadian Pac. Ry. 
Co, supra. 

65. Okl.—Shawnoe-Tocumseh Tract 
Co. V- Henry, 23G P. 894, 110 Okl 
100 . 

56. XJS—Boston, etc, R. Co v, 
Hooker. Mass. 34 S.Ct. 526, 233 U. 
S 97, 116, 117, 68 LBd. 868. 

53 C.X P 1179 note 91 
Regulation of operation of railroads 
generally see Infra §§ 393-399. 
Regulation of rates of railroads see 
Carriers SS 276-311 and SS 680-683 
67. Miss —New Orleans, M, & C. R 
Co. V. State, 70 So. 366, 110 Miss. 
290. 

Wis.—State V. Chicago & N. W. Ry, 
Co., 112 N.W. 616, 132 Wis. 845, 
followed in State v Chicago, M & 
St P. Ry- Co., 112 H.W. 622, 182 
Wis. 864. 

Imposition of license fees or privi¬ 
lege taxes on carriers generally 
see Carriers S§ 20, 567. 

58. Miss.— New Orleans, M. & C B. 
Co. V. State, 70 So. 866, 110 Misa 
290. 

59. N.T.—^Muehlenbeck v. Babylon, 


etc, R. Co, S$ NTS. 1023, 26 Misc 
136. 

60. Ark.—City of Pt Smith v. Mid¬ 
land Valley R, Co., 246 S.W. 842, 
156 Ark 479, 

Ill —City of Chicago v. Chicago Riv¬ 
er & Indiana R. Co, 14 N B 2d 286, 
294 HI App. 677 

Tenn —^Illinois Cent R Co. v. City 
of Memphis, 110 S.W 2d 362, 21 
Tenn App 827. 

Betermiiiatio& of legislative intent 
In arriving at legislative Intent, in 
designating railroad terminal compa¬ 
nies liable for payment of privilege 
tax, court should not bo entirely con¬ 
trolled by any narrow technical def¬ 
inition, but by what a terminal com¬ 
pany has authority to do, and what 
it actually does —^Memphis Union 
Station Co. v. Stratton, 186 S.W.2d 
621, 182 Tenn. 323. 

Held subject to tax 
Tenn —^Memphis Union Station Co. v. 
Stratton, supra—^Illlnols Cent. R. 
Co. v. City of Memphis, 110 S W. 
2d 862, 21 Tenn.App. 327—State v. 
Union Ry Co.. 168 S.W. 676, 129 
Tenn. 705, Ann Cas.l91SD, 1240. 

61. Miss.—Craig v. Gulf, Mobile Sb 
Ohio R. Co.. 16 So.2d 760, 196 Miss 
172—Gulf, etc., R, Co v. Adams, 
86 So 144. 88 Miss. 806. 

OlasslfloatioiL of other lines 
The tax commissioner's classlfloa- 
tions of the main and branch lines of 
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a railroad after opporluully for hear¬ 
ing cannot bo invoked as an assess¬ 
ment or claHsifleation against anoth¬ 
er railroad, which acquired Urst rail¬ 
road’s linos, without further alttrm- 
atlvo action by commissioner.—Craig 
V. Gulf, Mobile Si Ohio R Co., 1C So, 
2d 700, IOC Miss. 172. 

Transfer of lines after payment 
Where company whi(‘h formerly 
owned railroad lines paid privilege 
taxes for year ending Hoc. 1, 1940, 
another company wlitch acquired 
such linos Sept, 1, 1940, could not bo 
required to pay privilege tax for in- 
torvonlng period to Hoc, 1, 1940, on 
same linos, whore the new operator 
was otherwlao already entitled to op¬ 
erate its own Uni'S of railroad In 
state under licenses previously ac¬ 
quired—Craig V Gulf, Mobile & 
Ohio R Co , supra. 

63. Miss—Gulf, etc., R. Co. v. 
Adams, 38 So. 348, 86 Miss. 772. 

63. Tenn.—^Memphis Union Station 
Co V Stratton, 186 S.W.2d 621, 182 
Tenn. 823. 

64. Miss,—^New Orleans, M. & C. R 
Co. V. State, 70 So. 866, 110 Mias 
290. 

65. Wis.—State v. Chicago & N. W. 
R. Co. 112 NW. 616, 132 Wis, 346, 
followed In State v Chicago, M. St 
St. P. B, Co., 112 N.W, 622, 182 
Wis. 364. 

10 O.X p 62 note 4 [a], [b]. 



74 C.J.S. 


RAILROADS 


§§ 27-28 


a city against a railroad company to recover a li¬ 
cense fee or privilege tax imposed by an ordinance 
on a railroad company having an office in, or run¬ 
ning cars through or in the city for the business of 
transporting freight or passengers, a plea averring 
that defendant had neither an agent nor an office in 
the city and had not had is properly stricken on 
motion as not defeating the entire cause set forth.®^ 

§ 28. -Power to Regulate 

A railroad company is subject to the police power 
and may be regulated and controlled by public authority 
for the common good within constitutional limits. 

A railroad company is, of course, subject to the 
police power,67 and its property, being devoted to 
the public use, is affected with a public interest.®® 
Accordingly, such a company, like every other pub¬ 
lic utility, as discussed in Public Utilities §§ 10- 
12, may be regulated and controlled by public au¬ 
thority for the common good and to the extent of 
the public interest,®® but power to regulate may 
not be so exercised as to trammel or interfere un¬ 
necessarily with the operation of railroad properties 
and business.76 Further, the regulatory power may 


be restricted by the character of the company or 
by general statute,7i and is subject to the consti¬ 
tutional guaranties as to the impairment of vested 
nghts,72 equal protection of the laws,73 and due 
process of law.74 Constitutional provisions regulat¬ 
ing railroads are ingrafted on every law concern¬ 
ing them.75 

The regulatory power of the state extends to the 
performance of the railroad^s public functions^® 
as well as to every act incidental to such func¬ 
tions,7 7 ibut not to uses of its property by the rail¬ 
road which do not involve a duty to the public.7® 
The state may order improvements necessary to the 
public safety73 regardless of the effect of such or¬ 
der on the railroad’s financial condition.®® The 
fact that a railway company is chartered by the 
United States does not relieve it from regulation 
by state laws as far as the state’s police power is 
concemed.61 

Of courts. In some jurisdictions, under statutes 
providing therefor, the courts have power to pre¬ 
scribe regulations for the control of railroad com¬ 
panies,®® but in the absence of such statutes no 
such power exists.®® 


66. Ala.—N’ashville, etc, R Co v. 
Alabama City, 32 So. 731, 134 Ala. 
414 

67. Ill —Chicago, JSr S & M R Co 
V. Illinois Commerce Commission 
ex rel Department of Public 
Works and Buildings, 188 NB 177, 
854 Ill 68 

Tex—Texas & P Ry. Co, v. State, 
CivApp, 62 SW2d 367, aiHrmed 
78 SW2d 680, 124 Tex. 482, cer¬ 
tiorari denied Texas & P Ry, Co 
y. 'State of Texas, 66 S Ct 91, 296 
U.S 581, 80 LiBd 410, appeal dis¬ 
missed 66 S Ct. 369, 296 US. 652, 
80 L.Bd. 390. 

61CJ. p 446 note 77. 

68. Ohio—State v. Black Diamond 
Co. 119 NB. 196, 97 Ohio St. 24, 
L.RA,1918B 362 

51 C.J p 446 note 78. 

Special Interest of private Industry 
The uses for which a railroad 
track is desired are not less public 
because the motive which dictates its 
location is to reach a private indus¬ 
try or because the proprietors of 
that industry contribute to the cost, 
with respect to state's power of reg¬ 
ulation —Alton , R. Co. V. Illinois 
Commerce Commission, IIL, 69 S.Ct 
340, SOS n.S S48, SS 344. 

Sovereign Interest 

The state, as representative of the 
public, has a sovereign interest in 
railroads —Port* Worth & D. C. Ry. 
Co V. AmmohS. Tex.CIv.App, 2XS S. 
W 2d 407, refused nb reversible er¬ 
ror. ( 


69. Ill —Chicago, N. S. & M. R. Co 
V. Illinois Commerce Commission 
ex rel Department of Public 
Works and Buildings, 188 NB 177, 
364 Ill. 68 

N'T—^People v. Brooklyn & Queens 
Transit Corp., 28 NB2d 926, 283 
NT.T 484 

61 C.J. p 446 note 80. 

70. US—Atchison, T. & S P. Ry 
Co V. Railroad Commission of 
State of California, Cal., 61 SCt 
663, 283 US 380, 75 L. Bd. 1128. 

71. Fla—Atlantic Coast Line R Co. 
V. Coachman, 62 So. 377, 59 Pla 
130, 20 AnnCas 1047. 

Xnoonslstent statutes 

The Railroad Act and Public Util¬ 
ities Act are so inconsistent that 
both cannot operate, and therefore, 
repugnant provisions of Railroad Act 
must yield to Public Utilities Act 
insofar as the acts are Inconsistent, 
since Public Utilities Act is the later 
act, and as so construed both acts 
may operate In their respective 
fields —^IlUnois Cent. R, Co v. Frank¬ 
lin County, 56 N'.B.2d 775, 887 Ill 
301. 

72. U.S—IiOuIsvUle, etc., R. Co. v. 
Tennessee R. Commission, Tenn., 
19 P. 679. 

61 C.J. P 447 note 82. 

73. U.S.—Chicago, etc., R. Co. v. 
Minnesota, Minn., 19 SCt 462, 702. 
184 U.3. 418, 83’L.Bd. 970* 

51 C.J. P 447 note 88. 
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74. US.—Chicago, etc, R. Co. v. 
Minnesota, supra 

51 C J. p 447 note 84 

75. Ill—^People v City of Chicago, 
182 KB 419, 349 Ill. 304. 

76. K.T.—^People v. Brooklyn & 
Queens Transit Corp, 28 K B 2d 
925, 283 K.T. 484 

77. KT—People v. ^’Brooklyn & 
Queens Transit Corp., supra. 

78. Mich —^Bohn Lumber Products 
Co V. Michigan Public Service 
Commission, 26 K.W.2d 876, 317 
Mich 174. 

79. Mo,—State ex rel. Alton R. Co. 
V Public Service Commission, 70 

I S.W2d 61, 334 Mo 1001. 

80. Mo—State ex reL Alton R. Co. 
V. Public Service Commission, su¬ 
pra. 

81. Tex —Texajs & P. Ry. Co. v. 
State, C 1 V.APP, 62 S.W.2d 967, af¬ 
firmed 78 S.W.2d 680, 124 Tex. 482, 
certiorari denied Texas & P Ry. 
Co. V. State of Texas, 66 SCt. 91, 
296 U.S. 681, 80 LBd. 410, appeal 
dismissed 66 S.Ct. 869. 296 U.S. 
562. 80 LBd. 390. 

83. K.J.—^In re Atlantic Highlands. 

etc., R. Co. 86 A. 887. 

61 C.J. p 447 note 87. 

83. U.S—Korthem Pac. R. Co. v. 
Washington Territory, Wash., 12 
set. 283, 142 US. 492, 35 L.Bd. 
1092. . 

51 C.J. p 447 note 88. 
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§ 29. -Regulation by Commission 

The regulation of railroads may be delegated to a 
board or commission, and as long as such board or com¬ 
mission acts within the limits of its authority its or¬ 
ders will be sustained. 

There is nothing in the federal Constitution or 
statutes which prevents a state from creating a 
commission to regulate and control railroads,®^ ex¬ 
cept that, as discussed in Commerce § 78, a state 
cannot authorize the regulation thereby of inter¬ 
state commerce. As long as such a board or com¬ 
mission acts within the limits of its authority its 
orders will be sustaincd.^^ Whether, and to what 
extent, a particular board or commission has reg¬ 
ulatory powers over railroads generally or over 
particular roads depends on the terms and language 
of the statutes creating and governing the commis- 
sion.sc A railroad commission has jurisdiction over 
such roads only as may be included within its 
grant of power but it has the same jurisdiction 
over the use by a railroad of private tracks as it 
has over the tracks of such railroad 88 

§ 30. -Enforcement of Duties 

The courts have power to determine the duties 
which a railroad owes to the public and to enforce the 
performance thereof. 

The courts have power to determine the duties 
owed by a railroad company to the pulilic,®^ and 
to enforce the performance thereofand the 
right of the state to institute proceedings to for¬ 
feit the charter of the company or annul the cor¬ 


poration for failure to perform its public duties, 
discussed supra § 18, does not preclude it from 
invoking the powers of the courts to compel such 
performance The courts will enforce an order 
of the commission only where such order is reason¬ 
able and just and where refusal to comply there¬ 
with constitutes neglect on the part of the railroad 
company to perform a public obligation 92 
duty sought to be enfoiccd must ordinarily be one 
that is imposed on the railroad by statute.93 The 
exercise of purely discretionary powers on the part 
of railroad companies cannot be controlled or in¬ 
terfered with by the courts unless manifestly 
abused 94 

The performance by the railroad company of a 
clear legal duly may, in a proper case, be enforced 
by a proceeding in a court of cquity.95 A court 
of equity, however, is not ordinarily justified in 
retaining future control of a railroad and its fa¬ 
cilities and in supervising its opcration.96 

§31, Federal Wartime Control 

a. In general 

b. Scope and extent 

c. In whom vested 

d. IClTcct on particular matters 

e. Right to moneys accruing from opera¬ 

tion 

f. Termination of federal control 

g. Compensation and guaranty of income 


84. U S —Mobile, etc , R Co, v Mis¬ 
sissippi. Miss., 28 set. GOO, 210 U 
S 187, 52 LTSd lOlC 

Tonn.—^Phoir v Nashville, C. & St 
Lr Ry, 208 S W.2<i 1013, 186 Tonn 
154. 

Creation, nature, and powers of com¬ 
missions generally soo rubllc Util¬ 
ities §§ 1-68, 

85. Tenn.—^Tharr v. NashviUo, O- & 
St. L Ry, 208 SW.2d 1018, 186 
Tenn. 154, 

Tex.—Missouri, K. & T. tl Co. of 
Tex. V. City of Whitney, Civ.App., 
222 S W.2d 1009. 

86. Cal —Holder v. Key System, 200 

P. 2d 98, 88 Oal.App.2d 926 

III,—-Atchison. T & S P Ry. Co. v 
Illinois Commerce Commission, 74 
NR 2d 885, 397 Ill. 406 
Minn.—Rock Island Motor Transit 
Co V. Murphy Motor Freight 
Unes, 40 N.W.2d 896, 229 Minn. 
291 

Neb.—Application of Chica^ro, B. 8s 

Q. R Co, 41 N.W.2d 166, 162 Neb. 
867. 

S.C.—Piedmont & Northern By. Co. 
y. Scott, 24 S.112d 863, 202 S.O. 
207—^Darby v Southern Ry. Co., 10 
S.B 2d 465, 194 B.a 421. 


87- Mo,—State ox rol, and to Use of 
Kansas City Southern Uy Co. v. 
Public Service Commission, 80 S 
\V‘2d 112, 326 Mo 802. 

Ohio—Cooperative lioprlslatlve Com¬ 
mit toe of R. R. Brothorhooda v. 
Public TJtlUtlos Commission, 80 N 
B.2d 159, 149 Ohio St. 511. 

51 C.J p 447 note 96. 

Subsidiary corporations, owned, 
controlled, and operated by railroads 
to carry on pick-up and delivery 
service for leas than carload lots of 
froig-ht, do not possess separate le¬ 
gal individuality from their parent 
railroads, with respect to jurisdic¬ 
tion of state railroad commission.— 
Atchison. T. & S F Ry Co V Rail¬ 
road Commission of Texas, Tox.Clv 
APP., 77 S W.2d 773. 

88. Ohio —^Morgan Run R. Co. v. 
State Public Utilities Commission, 
128 N.F 296, 98 Ohio St. 218. 

89. Fla.—State v, Atlantic Coast 
Line R. Co„ 44 So. 213, 63 Fla. 650, 
13 Ii.R.A.,N,S., 320. 12 Ann.Cas. 
869 

Neb.—State v.. Missouri Pac. R. Co., 
116 767, 81 Neb. 174. reversed 

on other £:rounds 30 S.Ct. 461, 217 


US. 196, 64 LBd. 727, IS Ann.Oas. 
989. 

l^>w^»r of courts to prosenbo regula¬ 
tions soe supra § 28 

90. Fla.—State v, Atlantic Coast 
Line R. Co, 44 Bo. 213, 68 Fla. 
660, 13 Tu R.A.,N S„ 320 

61 CJT. p 447 note 09. 

Proceed I ngs to compel operations 
and furnishing facilities soo infra 
§§ 440--452. 

91. Nr—People v. Now York 

Cent, etc, It Co, 28 Hun 643, 3 
N.YClv.Proo. 11, 2 McCarty Olv. 
Proc. 345. 

9S. Iowa.—Lowden v, Iowa State 
Commerce Commission, 294 N.W. 
749, 229 Iowa 626. 

93. Iowa —^Lowdon v. Towa State 
Commerce Commission, supra. 

94. Oa —Georgia R., etc., Co. v. 
Maddox, 42 S.B. 315, 116 Ga. 64. 

51 C J. p 448 note 3. 

95. U.S.—^McCoy V. Cincinnati, etc., 

R. Co., C.aOhlo, 18 IF 3. 

96. Ohio—^New York Cent, R. Co. 
V. City of BucyrujB, 18C N.BS 460, 
126 Ohio St. 558, followed In Bush 
V. Hague, 19X N.B. 6, 12$ Ohio St 
842. 
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a. In General 

Under a statute to such elfeet, the president has 
power to take possession and control of all systems of 
transportation within the United States in time of war. 

During- the period of United States participation 
in World War I, congress enacted a statute giving 
the president power “m time of war” to take posses¬ 
sion and assume control of systems of transporta¬ 
tion within the boundaries of the continental Unit¬ 
ed States,®*^ and in pursuance thereof the presi¬ 
dent issued his proclamation declaring that he took 
possession and assumed control of each and every 
system of transportation within such boundaries, 
consisting of railroads engaged in general trans¬ 
portation, including terminals and all other equip¬ 
ment and appurtenances commonly used on, or op¬ 
erated as a part of, such rail systems of trans¬ 
portation 98 By a later statute rights and liabili¬ 
ties under the federal control were defined and the 
mannef of such control prescribed.®® Subsequently, 
as discussed infra subdivision f of this section, the 
Transportation Act of 1920 was enacted, terminat¬ 
ing federal possession and control of the railroads; 
hence, the many decisions construing and applying 
the statutes and rules governing such control would 
appear to be limited to the period and circumstances 
of federal control during and for a short time after 
World War I. However, the authority granted to 
the president to take possession and control of rail¬ 
roads in time of war has not been abolished, and 
has been exercised in a number of instances dur¬ 
ing periods in which the country was technically 
at war.i In taking over the control and operation 


§ 31 

of such railroads tihe United States acts in its 
sovereign capacity,® under a right in the nature of 
eminent domain,® and the statute providing there¬ 
for is not unconstitutional.'* 

By proclamation the president of the United 
States assumed control of the American Railway 
Express Company, in connection with the federal 
control of the railroads, and directed that it should 
be controlled and operated by the director gen- 
eral.5 It was the duty of the express company 
to give precedence to shipments of the government 
during the period of such control.® 

b. Scope and Extent 

Federal control of railroads In time of war extends 
to their entire organization including physical property, 
but control of the owning companies or corporations Is 
not taken over and the railroads remain the private 
property of their respective owners. 

During the period of federal control of railroads 
during and for a short period after World War I, 
complete possession by the United States replaced 
the ordinary incidents of private ownership,*^ and 
its control extended not merely to the physical prop¬ 
erty but to the entire organization, including offi¬ 
cers, directors, and employees,® who thereupon be¬ 
came agents and employees of the government 
rather than of the respective railroad companies ® 
So the railroads became mere agencies or instru¬ 
mentalities of the government,1® and it was a 
bailee of property being'transported thereby,il and 
a carrier of passengers.^® However, control of the 
owning companies or corporations was not taJeen 


97. Througli wliom possessloxi taken 
The provision of Act of 1916 em¬ 
powering the president in time of 
war to take possession of a transpor¬ 
tation system “through the Secre¬ 
tary of War'* was a mandatpry limi¬ 
tation of power of the president to 
such possessory action through the 
Secretary of War, and, hence, the 
president had no power under the 
Act to designate some agency or 
person other than the Secretary of 
War to take possession of a rail¬ 
road—Toledo, P. & W. K. R. v. 
Stover, DC Ill, 60 P Supp 687. 

98. US —Krichman v. U S , C C.A 
N.Y., 263 P 638, reversed on other 
grounds 41 S Ct 614, 256 U.S 363, 
66 LEd. 992 

99- U.S—Toledo, P. & W. R R. v 
Stover, D C.I11, 60 P Supp. 687. 

61 C J* p 448 note 11. 

Im DC—U. S V, Brotherhood of 
liocomotive Engineers, DC DC, 79 
P.Supp. 486, certiorari denied 69 
set. 137^ 335 US. 867, 93 UEd 
412, cause remanded 174 p.2d 160, 
86 U,S.App.D.C. 417, certiorari de-, 
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nied Brotherhood of Locomotive 
Firemen and Engineers v U S, 
70 set 140, 338 US 872, 94 LEd 
636. 

2. Ala—^Vaughn v State, 81 So 
417, 17 AlaApp. 36, certiorari de¬ 
nied Vaughn, Ex parte, 82 So. 894, 
203 Ala. 700 

61 C J. p 448 note 12 

3. US —Dupont de Nemours v Da¬ 
vis, Ark, 44 set 364, 264 US. 
466, 68 LEd 788—North Carolina 
R Co v. Lee, N.C, 43 'S Ct 2, 260 
US 16, 67 LEd 104. 

4- US—Wainwright v Pennsylva¬ 
nia R Co, DC Mo, 253 P. 469 

Miss—^Mobile, etc, R Co. v, Jobe, 
84 So. 910, 122 Miss 696 

5. Mo —^Edwards v American R, 
Express Co., App, 216 SW 781. 

6. Mo —^Edwards v American R. 
Express Co., supra. 

7. Ala—^Moon v. Hines, 87 So 603, 
206 Ala 855, 13 AL.R. 1020. 

61 C J. p 448 note 16. 
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8- Ala—Kittrell v. Hatter, 10 So 2d 
827, 243 Ala 472. 

51 C J. p 448 note 16 

9- DC—^U S V Brotherhood of 
Locomotive Engineers, D.C, 79 P 
Supp, 485, certiorari denied 69 S 
Ct 137, 336 US. 867, 93 LEd 412, 
cause remanded 174 P.2d 160, 85 
U S App D C 417, certiorari denied. 
Brotherhood of Locomotive Engi¬ 
neers & Broth of Locomotive 
Piremen and Engineers v. U. IS, 70 
set 140, 338 U.S. 872, 94 LEd 
636 

61 CJ. p 448 note 17. 

10- NT—Second Dist Public Serv¬ 
ice Commission v. New Tork Cent 

R. Co, 186 NT.S 267, 193 App 
Div. 615, affirmed 129 NE 456, 230 
N.Y 149, 14 A,LR 449. 

Tenn—^Dickens v. Bransford Realty 
Co., 210 S.W. 644, 141 Tenn.> 387. 

11- U S —^Bloch r. U. IS, C C A.Tex, 
261 P 821, certiorari denied 40 S 
'Ot 481, 268 US 484, 64 LEd. 1025 

12^ N.T.—Gainer v, ECines, 184 NY 

S. 768, 194 App.Div. 2L 
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over,13 and they retained their identities and exist¬ 
ence;!^ and the railroads remained the private 
property of their respective owners, 15 the relations 
between the companies and the United States be¬ 
ing analogous to those of lessor and lessee.!® 

The extent of the power conferred by statute on 
the president!*^ and the validity of orders attempted 
to he made under such authority!® are necessarily 
judicial questions, and it was held that such power 
extended to all matters having direct relation to the 
facilitation of the transport of troops, war mate¬ 
rials, and supplies !® The power granted was broad 
enough to include both interstate and intra-state 
transportation,20 hut did not necessarily extend to 
every short line or ''tap hne;*'2l nor did it extend 
to property of a railroad company not used m, or 
necessary to, its business of carriage ;22 and a pure¬ 
ly military railroad was not within the statute's 
The federal control did not abrogate the require¬ 
ments of the general laws regulating commerce,24 
the rules and regulations of the interstate com¬ 
merce commission,26 or the federal statutes regulat¬ 
ing the operation of railroads,2® except as far as 
they were inconsistent therewith. 


c. In Whom Vested 

The president may appoint a director general or 
designate some other person in whom the possession, 
control and management of the railroads shall vest. 

By the president’s proclamation assuming posses¬ 
sion and control of the railroads during World War 
I a director general of railroads was appointed 
and authorized to take possession and control of 
the systems of transportation embraced by the proc¬ 
lamation and to operate and administer them 27 
Such appointment and delegation of authority were 
within the power conferred on the president,28 
and by virtue of it the possession, control, and man¬ 
agement of such railroads became completely and 
exclusively vested in the director general,20 whose 
status was not that of a earner, but rather of an 
operator of earners,®® and whose orders, made 
within the scope of his powers, were in legal ef¬ 
fect orders of the president 3i The power of the 
director general and managers appointed by him 
continued, of course, only during the period of 
federal control.32 

Under the statute, the president may appoint the 
secretary of the army to take over railroads and 
act on behalf of the government.®® 


18. fUS.—Hine«^ v. Dahn, C,CA 
lowa^ 267 F. 105, anirmcd 42 S Ct. 
320, 268 U.S. 421, 06 l...T0d COO. 
N.D.—^McGroffor v. Groat No Co., 
172 N.W. 841, 42 N.D, 269, 4 A. 
L.R. 1366. 

14. Ark—^Davis v. Chnap, 262 SW. 
606, 169 Ark. 336, certiorari denied 
44 SJOt 36, 263 U.S 710, 68 D.Dd 
618. 

61 CJ. p 448 note 22. 

15. Mo.—^Brown v. St. Douls-San 
(Francisco R- Co., App., 268 S.W. 
678. 

61 C.J. p 44*8 note 23. 
as. Mich—Peacock v Detroit, etc, 
R. Co., 176 N.W. 580, 208 Mich. 
408, 8 A.DR 964. 

17. U.S.—U. S. Railroad Adminis¬ 
tration V. BurOh, D.C.S.C., 264 F. 
140. 

as. U.S —Cheney v. Hines, C.C.A. 
N.T, ‘266 F. 810—U. S. V, Metro¬ 
politan Lunaber Co., DC.N.J., 254 
F. 335. 

as. NwY.—Zuckerbrauxn v. Old Do¬ 
minion SS. Co., 197 N.Y.S. 209, 
119 Mlsc. 740. 
mtexLt 

Congress Intended that In time of 
war a transportation system taken 
over by executive order should be 
operated by Secretary of War for 
prime purpose of the war etfort, and 
that secretary's possessjlop would 
dedicate operation of the system to 
war 4£tort rather than as a guvem- 
ment agency with the war effort 


incidental to possession and control 
taken over by the governmont.—To¬ 
ledo, r. & W. R. R V. Stover, D.C. 
111., 60 F.Supp 687, 

Partially ooustmoted railroad 

The statute did not include a par¬ 
tially constructed railroad of a land 
company.—Burroughs v. .Southern 
Colonisation Co., 173 N.B.' 716, 06 
Ind.App. 98. 

ao- N.J,—Lehigh Valley R. Co. v 
Maas, etc., Co., 124 A, 111, 99 N, 
JLaw 194. 

61 C.J. P 449 note 28. 
ai. Ill.—state Public Utilities Com¬ 
mission V. Springilold Terminal R 
Co., 127 N.E. 128, 292 Ill. 506 
aa. U.S.—U. S, Railroad Adminis¬ 
tration V. Burch, D.O.S.O., 264 F. 
140. 

Pa.—Austin V. Hines, 123 A. 602, 278 
Pa. 637, 

as. U S.—^Bryson v. Hines, C.C.A. 

N.C, 268 F. 290. 

51 aJ. p 449 note 81. 

84. Ala.—Payne v, Zimmem, 92 So. 
433, 207 Ala. 166. 

as. U.S.—^U. S. V. Metropolitan Lum¬ 
ber Co., D.C.N.J., 264 F. 336. 

Ala—^Payne v. Zimmem, 92 So. 488, 
207 Ala. 166 

26, U.S.—U. S. V. Geer, D.C.Pa-, 268 
F. 386, certificate dismissed 48 S. 
Ct 165, 260 U.S. 766, 67 LFdL 498. 

27. U.S.—^Krichman v. U. S., C.C.A« 
'K.T... 268 F 688, reversed on other 

grounds 41 S Ct 514, 266 U.S. 868, 
65 L.Fd. 992. 


28. Mas.s—West V, Now York, eta, 

R. Co, 123 N.M. C21, 233 Ma.ss, 162. 
Tex.—Rhodes v. Tatum, Civ App., 

206 S.W 114. 

89 . U.S —Morgenthau v. Sugar Land 
Ry. Co., C.C.A.TOX., 83 F.2d 72, 
Ala.—Vaughn v. State, 81 So. 417, 
17 Ala.App 36 
51 C.X p 440 note 39. 

30- U.S —Dupont do Nemours v. 
Davla, Ark, 44 S Ct. 364, 2C4 U. 
S 466, 68 LMd. 788 
Pa —^Florida lfla.st Coast Growora 
Assoc. V. Davis, 83 Pa.Supor 472, 

31. US.—Davis V. O’Hara, Nob., 45 
set 104, 206 U.S. 314, 69 L.Bd 
303. ' 

33. U.S—Crawshaw v. Corbett, C.C. 
A.MO, 264 F. 962. 

33. DC.—U. S. V. Brotherhood of 
Locomotive Hnginoers, D.C., 79 tP 
Supp. 486, certiorari denied 09 S. 
Ct 137, 836 U.S. 867, 93 L.Bd, 412, 
cause romaixded 174 iF.2d 160, 85 
US.App.DC. 417, certiorari denied 
Brotherhood of Locomotive Fire¬ 
men and Engineers v U. S, 70 

S. Ct 140, 838 U.S. 872, 94 L.Ed 

Anthosfity to act In labor dispute 
Where government had t^en over 
railroads and placed them In juris¬ 
diction of the secretary of the army, 
he had authority to act on behalf 
of government and take such action 
as seemed to be wise and proper un¬ 
der the circumstances' concerning 
such railroads' and their labor rela- 
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d. Effect on Particular Matters 

(1) On separate identities of railroads 

(2) On rights of action 

(3) Offenses 

(4) Other matters 

(1) On Separate Identities of Railroads 

Federal control did not change or destroy the sep¬ 
arate identity of the individual railroads or result in a 
consolidation so as to render all the railroad companies 
in effect one company. 

The enactment of the statutes authorizing the 
government to take possession of the railroads m 
no way changed or destroyed their separate iden¬ 
tities and the taking of possession did not result 
m such a consolidation as to render all the railroad 
companies in effect one company 35 While such 
statutes placed the operation of all the railroads of 
which possession and control had been assumed un¬ 
der one directing head,36 the director general, in the 
operation of each road, sustained to it a relation 
separate and distinct from his relation to other 
roads under his control,37 and, in actions against 
him, he was brought into court only as the gov¬ 
ernment's representative in the operation of the 
railroad on whose agent notice was served,38 and 
was liable only with respect to the particular rail¬ 
road out of the operation of which the liability in 
question arose.33 Accordingly, in order to estab¬ 
lish a claim for damages against the director gen¬ 
eral growing out of the operation of a railroad 
under his control, the identity of the railroad must 
have been disclosed, and plaintiffs right to a judg¬ 
ment against the director general as operator of 
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the particular road must have been shown and 
a petition against him as operator of one road would 
not support a judgment against him as operator 
of another,nor would service on an agent or 
officer of one railroad give jurisdiction in a suit 
against the director general on a cause of action 
arising out of the operation of another railroa<L^^ 
An action against the director general on a cause 
arising out of the operation of two or more rail¬ 
roads was required to proceed as if against the 
several railroad companies,^3 and liability fixed 
among or between them as if the government or 
director general were not a party.^^ 

(2) On Rights of Action 

(a) Accruing 'before federal control 

(b) Accruing during federal control 

(a) Accruing before Federal Control 

A railroad's liability on a cause of action arising 
before federal possession and control began continued 
thereafter and could be enforced against it. 

The liability of a railroad company on a cause 
of action arising before possession and control of 
such road was assumed by the United States con¬ 
tinued thereafter and could be enforced against it,^^ 
and the director general had no authority to make 
any order whereby an existing right of action 
would be extinguished or cut off;^® but the pro¬ 
cedure governing such an action was subject to 
restrictions imposed by, or under authority of, the 
federal statutes,^7 and no judgment could be col¬ 
lected by levying on railroad property as long as 
the federal control continued.^3 Nq liability ex- 


tions even though he expressed the 
thought to certain labor leaders that 
he should not interfere as long as 
the president was conducting nego¬ 
tiations —^U. S V. Brotherhood of 
Locomotive Engineers, DO DC, 79 
FSupp 485, certiorari denied 69 S. 
Ct 137, 336 U.S. 867, 93 L Ed. 412, 
cause remanded 174 F.2d 160, 85 XT. 
SAppD.C. 417, certiorari denied, 
Brotherhood of Locomotive Engi¬ 
neers & Broth of Locomotive Fire¬ 
men and Engineers v. XT. S., 70 S Ct. 
140, 338 UG 872, 94 LBd. - 

34. Minn —G-ranquist v. Duluth, 
etc., R. Co., 198 N.W. 126, 166 
Minn. 217 

61 C.J. p 465 note 29. 

35. Ga—^Davis v. McMillan; 112 S 
E 913, 28 Ga.App. 689, reversed on 
other grounds 115 S E 494, 154 
Gsu 803. 

51 C.J. p 455 note 80 

36. U.S—Globe, etc., P. Ins. Co. v. 
Hines, C.CANT, 273 P. 774, cer¬ 
tiorari denied 42 S.Ct. 54, 267 tT.S 
643, 66 LEd 413. 

51 CJ. p 455 note 81. ‘ 


37- Tex—St Louis, etc, R. Co v. 
McLean, ComApp, 263 SW. 248. 

51CXp 456 note 32 

38. US —^Manbar Coal Co v. Davis, 
CC.AWVa, 297 P. 24. 

61 C.J p 456 note 83 

39. U S.—^Davis V. Alexander, Old, 
46 S.Ct 34, 269 US. 114, 70 L.Ed. 
186. 

51 C.J. p 455 note 34. 

40. US —^Manbar Coal Co. v. Davis, 
CC.AWVa, 297 P 24. 

51 C jr p 455 note 36 

41. La—^Luckett v Texas, etc,, R 
Co, 2 LaApp. 762, annulled on 
other grounds, 108 So 405, 161 
La 176 

Tex—^Davis v. Standard Rice Co., 
piV.App., 293 SW. 593. 

Pleadings in actions on causes ac¬ 
cruing during federal control gen¬ 
erally see infra subdivision d (2) 
of this section. 

42. U.S—Seaver v. Hines, D.CN.H,, 
263 P. 454—Seaver v. Hmes, DC. 
NH, 261 P. 289. 

Process and service In actions on 
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causes accruing during federal 
control see infra subdivision d 
(2) of this section 

43. Ala—^Lynn v Mellon, 114 So. 
680, 217 Ala 76 

44- Ala.—^Lynn v. Mellon, supra. 
HI.—Cardwell v Payne, 226 HlJlpp- 
227. 

45. U.S —^Davis v. L. N*. Dantzler 
Lumber Co, Miss., 43 SCt. 349* 
2G1 US 280, 67 LBd 887, 28 A. 
L.R 834. 

61 C J p 460 note 66—37 C.J. P 1048 
note 79 [a] 

46. US —^Bryson v. Hines, CJC.A. 
NC, 268 P 290 

51 C J p 450 note 67. 

47- U.S.—^Davis V. L. N. Dantzler 
Lumber Co, Miss, 48 S.Ct 849, 
261 U.S. 280, 67 LEd. 387, 2‘8 A. 
L.B 834 

61 CJ*. p 450 note 68- 

48. Ky.—^Louisville, etc, R. Co. v. 

Steele, 202 S W. 878, 180 Ky. 290. 
Tex.—^Bell v. Baker, Ciy-App, 249 S. 
W. 246, reversed on other grounds 
Com.App., 260 S.W. 168. 
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istcd, however, and no suit could be maintained, 
against the director general on such a cause of ac- 
lion.4® 

Service of process. The fact that one employed 
in the operation of a railroad was an employee of 
the government did not prevent his being an em¬ 
ployee or agent of the company so that process 
could be served on him as such in an action on a 
cause arising before fcdeial control.^o 

Express company. Under a rule similar to that 
applying to actions on causes arising out of the 
operation of railroads, actions on causes arising 
prior to the federal control of the express company 
were maintainable against the American Railway 
Express Company.^^ 

(b) Accruing during Federal Control 

There being no provision to the contrary, an action 
on a cause accruing during the period of federal control 
could be maintained against the director general, as 
representative of the United States, on such conditions 
as were prescribed by statute and orders, and with the 
•consent of the director general; general rules governing 
procedure In civil actions were applicable. 

Under the statutes providing for federal posses¬ 
sion and control of railroads, and the orders pro¬ 
mulgated under the authority thereby conferred, 
an action was maintainable for any cause arising 
during the period of such control for wliich it could 
have been maintained in the absence thereof, ex¬ 
cept as otherwise provided by such statutes or or¬ 
ders and no defense was intcrposable on the 


ground that the railroad was an instrumentality of 
the governments^ The United States being suable, 
however, only when it has consented thereto, as dis¬ 
cussed m the title United States § 176, also 65 C. 
J, p 1403 note 58, it, or the director general, as its 
representative, was subject to suit only to the ex¬ 
tent and on the conditions prescribed by the stat¬ 
ute and his orders,^^ and no action could be main¬ 
tained on any cause as to which consent had not 
been given,nor except within the time specified 
by the statute 56 It was iiicumhcnt on the direc¬ 
tor general to defend aciions brought on causes 
arising during federal control.57 A claim against the 
director general for injuries was a claim against the 
United Slates, 58 and so was barred by a recovery 
under the Federal Employees^ Compensation Act.59 
The director gencrars order remitting soldiers in¬ 
jured on railroads to claims for comi>cnsation un¬ 
der the war risk insurance *acts was intended to 
deprive .soldiers so injured of any right of action 
against the director general,56 but such order had 
no application to injuries sustained before its pro- 
mulgation.5i 

Venue. Prior to the issuance by the director gen¬ 
eral of any order to the contrary, an action againsit 
him might be brought at any place where the rail¬ 
road company would have been suable in the ab¬ 
sence of federal control but after the making of 
orders prescribing the place for bringing such ac¬ 
tions, the director general could be sued only at 
the place designated, as long as the federal con¬ 
trol continucd.63 


49. tr.S—^ITlnea v. Woodson, C.IC.A, 
Ill., 280 m D6C 

51 C.X p 460 note 70. 

60. TTS.^VIcksburff, etc, U. Co. v. 
Andorson-Tullv Co, C.C.A.Mi.as, 
261 R 741, alllrmod 41 SCt. 624, 
266 U.S 408, 65 L.IOd 1020. 

51. Mass —Clapp v Amorlcan Kx- 
press Co., 125 N.lil 162, 234 Mass 
174. 

52. Mo.—^Bradford v. McAdoo, 210 
SW. 02, 202 Mo.App. 412 

Nob.—Schneider v Davis, 102 N.W. 
230, 100 Neb 638. 

Tex,—-Hines v Stoele, ClvApp. 324 
SW 606, dismissed for want of 
junsdiction. 

61 CJ. p 460 note 78. 

63- TJ.S —^Hlnes v. Atlantic Hoflnmflr 

Co., CC.A.W.Va., 266 R 839—Hines 
v. Henagrhan, 0.'C.A.W.Va., 266 S'. 
831. 

61 C.J. p 461 note 74. 

Oonunon-law rules as to liability ap. 
pUoable 

Fla.—Williams v. Hines, 86 So. 695, 
80 Fla. 600. 

J)efeiuie available 

Since the federal control of rail¬ 


roads was primarily to supply trans¬ 
portation net^ded Cor the Groat War, 
and only secondarily to supply such 
transportation for the public, tho 
fact that cars wore noedod for ship¬ 
ments of the govornmont is a d(*- 
fonao to an action for breach of 
contract by the carrier's station 
agent to have cars ready for plaln- 
tllf at a stated time and place—Un¬ 
derwood V, Hines, MoApp., 222 S.W, 
1037. 

54. US—Davis V. O'Hara, Nob., 46 
set 104, 266 U.S. 314, 69 L.Ed, 
303, 

61 C J. p 461 note 76. 

65. D.C.—Ft, Smith, etc., R. Co. v. 
Mellon, 24 R2d 613, 68 AppD.C. 
88 , 

51 c!j. p 461 note 77. 

50. D C.—U 8. V. Davis, 8 F.2d 907, 
66 AppDC. 46, certiorari denied 
46 set 362, 270 U.S. 653, 70 LBd 
782 

61 aj. p 451 note 78. 

57. US—Johnson v. MoAdoo, DO. 
Da, 257 F 767, reversed on other 
grounds, (C.C.A, 274 F. 207. 
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68. U S.—Sandoval v, Davis, C.C.A 
Ohio, 2«« F 66, 

59. IT S.—^Dahn v. Davis, Iowa, 42 
sot. 320, 268 U.S. 421, 66 UBd 
690—Sandoval v. Davis, C.C.A 
Ohio, 288 F. 60. 

00. U S.—Sandoval v. Davis, D.O. 
Ohio, 278 R 968, afllrmod, C.CA., 
288 F 66. 

61. Mo.—Skinner v, Davis, 280 SW 
87, 812 Mo 681, appeal dismissed 
47 S.Ct. 333, 273 U.S 776, 71 Xj.lJ3d. 
887. 

62. Mo.—State ox rol. ITlnos v. Cal¬ 
houn, 220 S.W. 6, 281 Mo. 688. 

61 C.J. p 451 note 86. 

03. U.S.—Davis V. O'Hara, Neb., 46 
S.Ct. 104, 206 U.S. 314. 69 L.Bd 
303. 

61 C.J. p 451 note SG. 

Place of residence of plahitUTs as- 
signor 

Whore the director general's order 
required the action to be brought 
in tho county or district where 
plaintilC resided at the time the 
cause of action accrued, the county 
in which a corporation, which as¬ 
signed its cause of action to plain- 
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Parties. General rules as to parties plaintiff were 
applicable in an action against the director gen¬ 
eral,®^ During the early part of the period of fed¬ 
eral control an action on a cause arising during 
such period was maintainable against the railroad 
company from the operation of whose lines the ac¬ 
tion arose,although a judgment recovered there¬ 
in was m effect one against the director general 
Subsequently, however, under an order so provid¬ 
ing, all such actions were required to be brought 
against the director general, and the railroad com¬ 
pany was not liable for any action founded on 
any cause so arising 

Accordingly, where an action was instituted 
against the company, the director general was 
properly substituted as party defendant,®^ and a 
succeeding director general substituted for his pre¬ 
decessor,®® but unless so substituted no judgment 
could be rendered against him The liability of 
the director general was, of course, in his official, 
and not in his personal, capacity,*^! and it was un¬ 
necessary to name the incumbent,'^® but the inser¬ 
tion of his name was harmless surplusage The 
substitution, however, of a person who did not 
at the time occupy the position of director general 
rendered the action defective The fact that an 
action wa-s brought against the director general 
operating a designated railroad company instead 
of Its railroad was immaterial The appearance 
of the director general and his proceeding to trial 
on the merits waived any defect in naming him as 
party defendant^® 

Actions founded on the torts of the American 
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Railway Express Company while under the control 
of the United States were properly maintainable 
against the director general, and not against the 
express company,77 although the company could 
waive the defense of nonliability. 

An action by the director general for damages 
to a bridge under federal control could be prose¬ 
cuted to final judgment, notwithstanding failure to 
substitute his successor within the time prescribed 
by statute."^® 

Process and sendee. The statutes providing for 
federal control did not change the manner or mode 
of service of process in actions brought during the 
period of such control,®® and service on any agent 
of the director general was sufficient to bring him 
into court, where no agent for service had been des- 
ignated.®! Under an order, however, requiring 
service of process in an action against the director 
general to be made on officials operating the rail¬ 
road for the director general in the same manner 
as was theretofore made on operating officials of 
the railroad company, service on any other official 
was insufficient®® Any want or defect of service 
was waived by a general appearance by the direc¬ 
tor general.®® 

Pleading, A petition or complaint which suffi¬ 
ciently set forth a cause of action against a rail¬ 
road company, and alleged that the railroad was 
under the control of the director general at the 
time the cause arose, was sufficient to state a cause 
of action against the director general.®^ 

Trial, The plaintiff in an action against the di- 


tifC, resided was the proper place to 
'bringf the action* since **plaintifE 
means the party in whose favor the 
cause of action originally accrued 
—Goodwin Preserving Co v Davis, 
268 S.W. 97, 201 Ky 646, 660 
Xffeotlve date of order 
Tex—El Paso & S. W K Co. v. 
Lovick, CivApp., 210 SW 283, af¬ 
firmed 218 SW 489, 110 Tex 244, 
xippeal dismissed 41 S Ct 6 , 264 
TTS 659, 66 L Ed. 462. 

( 54 . Mo —^Forest Green Farmers' 
Elevator Co v Davis, 270 S.W. 
394, 216 MoApp. 645. 

.65. N,D —^McGregor v. Great North¬ 
ern K. Co., 172 N.W. 841, 42 ND. 
269, 4 ADK. 1635. 

61 C.J p 452 note 88 . 

66 . SC—(Calhoun v Southern H. 
Co. 106 SB 780, 116 SC. 489, cer¬ 
tiorari denied 41 S Ct. 876, 266 U.S. 
573, 66 L.Bd. 792. 

67. Ga.—Sanders v. Atlantic Coast' 


Line R Co. 172 SB. 649, 48 Ga 
App. 284 

61 C J p 462 note 91. 

68 . US—^Missouri Pac R Co v 
Ault, Ark, 41 set 693, 266 U.S. 
554, 65 LEd. 1087. 

61 C J p 463 note 92. 

69. Tex —Kilgore v, Hines, Idv 
App, 266 SW. 744. 

70. Ky—^Payne v. Ramsey, 242 S. 
W. 6 , 196 Ky. 117. 

71. Ala.—^Hines v. Wimbish, 86 So 
765, 204 Ala. 850 

72. D C.—^Mellon v. Seymours, 12 
P 2 d 836, 66 App DC. 301. 

Va—^Bailey v. Hmes, 109 S.B 470, 
131 Va. 421. 

73. US—^Blevins v Hines, DCVa, 
264 F. 1005. 

74. Ala—^McAdoo v. Booker, 88 So 
196, 17 Ala App 623. 

61 C J. p 458 note 98. 

75. Ala—Hmes v Dollar, 87 So. 
825, 205 Ala. 330. 
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76. Ala —^Lynn v. Mellon, 114 So. 
680, 217 Ala 75 

77. Mass —^Lonergan v. American 
R Express Co, 144 NE 756, 260 
Mass 30. 

61 C J. p 45$ note 61 

78. Mass —^Lonergan v. American 
R Express Co, supra. 

79. Mass —Hines v. Eastern S. S 
Lines, 139 NE. 823, 245 Mass. 386 

80. Ark—^Farr v St Louis South¬ 
western R. Co, 243 SW. 800, 164 
Ark 585 

81. N C —^Lanier v. Pullman Co., 
106 S.B. 21 , 180 NC. 406. 

51 C J. p 454 note 3. 

Service on connectinST railroad 

Iowa—^Dye Produce Co. v. Davis* 
209 N.W 744, 202 Iowa 1008 

82. N.T,—^BArtog v, Hines, 180 N 
TS. 376, 190 AppDiv 640 

83. Mo—Sonken-Galamba Iron, etc, 
Co V Hmes, App, 238 SW 136. 

84. Ark—^Payne v. Mallory, 230 S. 

.W 270, 148 Ark. 431. 

61 C.J. p 454 note 6 . 



RAILROADS 


74 C.J.S. 


§ 31 


rector general had to prove all the essential alle¬ 
gations of his pleading, and general rules of evi¬ 
dence were applicable on questions relating to ad- 
missibilitySC or weight and sufficiency®'^ of evidence 
General rules also were applicable in determining 
the sufficiency of evidence to take the case to the 
jury,®® and with respect to instructions to the 
jury.®® 

Stay of proceedings. Under the director gener- 
aFs order providing that trial of an action against 
him should be stayed where the interests of the 
government would be prejudiced by a present trial, 
the granting of a stay was within the discretion of 
the court,®® and the propriety thereof depended on 
the circumstances of each case.®^ 

Judgment or verdict; amount of recovery, A 
judgment against the director general was a judg¬ 
ment against the United States,®® and it was the 
duty of the director general to pay it out of his 
receipts.®® Where compensatory damages were 
recoverable, the judgment might reasonably include 
interest®^ and costs.®® The verdict was required to 
conform to the evidence and findings.®® 

The measure of damages in an action against 
the director general was the same as in an action 
against a railroad ®'^ The amount of recovery for 
goods damaged or lost in transit was limited to 
the value placed thereon by the contract of ship¬ 
ment.®® 

Appeal An order of the director general that no 
bond should be required of him on appeal was be¬ 


yond his powers, and ineffective.®® 

Process to enforce right or judgment. The pos¬ 
session of the director general was not subject to 
interference by any process,^ and so no judgment 
was enforceable by execution during the period of 
federal controlbut the enforcement of a mechan¬ 
ic’s hen was not within the statutory prohibition;® 
nor was the initiation of an action by a trustee 
process^ Such prohibition of interference with 
the director general’s possession did not piccliide 
the owner of goods in transit from replevying 
them.® 

(3) Offenses 

Federal assumption of control did not prevent a 
state from punishing a railroad company for an offense 
committed prior to the enactment of the control law, 
but It did prevent prosecution of a railroad company for 
acts or omissions occurring during and arising out of 
federal control and operation; taking goods In which 
the United States had property as bailee in connection 
with Its operation of a railroad, and interfering with 
federal possession and operation, were offenses against 
the United States. 

Nothing in the federal statutes providing for pos¬ 
session and control of the railroads by the United 
States interfered with the power of a slate to pun¬ 
ish a railroad company for an offense committed 
prior to the enactment of such statutes;® but a 
railroad company whose property was under federal 
control could not be prosecuted for the violation 
of a state statute for acts or omissions occurring 
during the period of such control and arising out 
of the operation of the road by the director gen¬ 
eral.'^ 


85. Mo—^Bradford v. McAdoo, 219 
SW 92, 202 MoApp 412. 

86. Tex—^Hines v. Whitoman, Civ. 
App., 228 SW 979. 

87. Ark,—^Payne v. Mallory, 230 IS. 
W 270, 148 Ark 431—^T£mes v. 
Morgan, 218 S.W. C72, 142 Ark. 
272. 

Ky.—^Hines v. Harris, 258 S.W. 930, 
202 Ky. 76. 

Mass.—^Fahy v. Director General of 
H., 126 H.B. 784, 235 Mass 610. 
Mo—Neeley v. Hines, 227 S.W. 660, 
206 MoApp. 621. 

Mont.—Cornwell v. Davis, 213 P. 218, 
66 Mont. 100, reversed on other 
grounds 44 SCt. 410, 264 U.S 660, 
68 LEd. 848, mandate conformed 
to 226 P. 1117, 70 Mont. 608. 

Tex.—^Davis r. Sullivan & Opry, Civ. 
App., 242 SW 764, affirmed Com. 
App., 268 S.W. 167. 

88. U.S.—Bryson v. Hines, CC.A. 
N.C., 2C8 F. 290. 

Ark.—Payne v Cotner, 230 SW 276, 
148 Ark. 401. 

Ky—^Hlnos v. Harris, 258 SW. 930, 
202 Ky. 76. 


89. Ky.—^Hine.s v. Harris, supra 
Tex.—^Davlfl v -Sullivan Sc Opry, Oiv 
App, 242 S W, 764, affirmed Com. 
App, 258 SW. 167. 

90- U.S—^Tlarnick v. Pennsylvania 
11 Co., DCN.Y, 264 F. 748. 

51 C jr. p 454 note 8. 

91- U.S.—Cocker v, Now York, etc,, 
R. Co., D.C.N.Y., 263 F. 676. 

92. Da—^Aymond v. Western Union 
Tel. Co., 91 So. 671, 161 La 184. 

93. U.S—Johnson v. MesAdoo, DC. 
La., 267 F. 757, reversed on other 
grounds, C O.A, 274 F. 207. 

94. fU S.—^Missouri Pac. R, Co. v, 
Ault, Ark., 41 S.Ct. 603, 266 U.S. 
554, 65 LEd 1087. 

51 C.J. p 454 note 12. 

95. U.S,—Missouri Pac. R. Co, v, 
Ault, supra 

51 C.J. p 454 note 18. 

96. Tex.—^Davls v. Sullivan ^ Opry, 
Civ App, 242 6.W, 764. affirmed. 
Com App., 258 S.W. 167. 

97. Ark—^Hxnes v Morgan, 218 S. 
W. 672, 142 Ark. 272, 
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98. Tox.—Gulf, C ^ S. F. Ry, Co. 
V IJarroU, Civ App., 270 S.W, 187. 

99, Tox—Bryson v. I^ayno, Civ. 
App., 282 SW. 3C2. 

1. U.S.—NurccH Valley Town-Site 
Co. V. McAdoo, D.C.TOX., 267 F 
143 

51 C.J. p 464 note 15. 

2. U.S.—Seaboard Air Lino R. Co 
V. Fowler, T>.C.K.C, 276 F. 239. 

51 C J. p 454 note IG. 

3. U.S.—McGiU V. Oregon Short 
Line R. Co., C.C.A.Idaho, 296 F 
41. 

4. N.H.—^Fitzhugh V. Grand Trunk 
R Co.. 109 A. 662, 79 NIL 371. 

Vt—^Northarkl Trust Co. v. Cutting, 
115 A. 2«9, 96 Vt 343. 

6. N.Y.'—Salont v. Pennsylvania R. 
Co., 177 NY.S. 475, 188 App Dlv 
861, affirmed 132 N,B. 907, 231 N.Y. 
607. 

6. Miss—State V. Southern R. Co., 
89 So. 769, 126 Miss. 875. 

7. Ky.—Commonwealth v. Louis¬ 
ville, etc,, R. Co., 224 S.W. 847, 
189 Ky. 809. 
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Against the United States. A statute providing 
punishment for the taking of any property of the 
United States applied to goods in which the United 
States had a special property as 'bailee in connec¬ 
tion with its operation and control of the railroads,8 
and the taking of goods in the course of transpor¬ 
tation interfered with and impeded the govern¬ 
ment’s possession, operation, and control in vio¬ 
lation of a statute prohibiting such interference 
or impediment,® but goods being transported were 
not property derived from, or used in connection 
with, the possession, use, or operation of the rail¬ 
roads within a statute punishing the taking of such 
property.!® 

(4) Other Matters 

The director general was not bound to carry out 
•preexisting contracts of the railroads unless h>e adopted 
them, the power of possession and control conferred by 
the statute included the power to make and enforce 
rates; federal possession and control did not relieve the 
railroads of their obligations under state tax laws. 

The proclamation of the president establishing 
federal control of railroads did not purport to take 
over the rights and obligations of the carriers un¬ 
der contracts theretofore made by them for sup¬ 
plies and service,!! and the director general was 
not bound to carry out such contracts,!^ but had a 
reasonable time within which to determine whether 
to adopt or reject them.!® Unless he had adopted 
them, he could take no advantage of their terms,!^ 
and, on the other hand, no action lay against him 
for failing lo perform them;!® but he was liable 
in quantum meruit for supplies received and accept¬ 
ed by him after .contracts therefor made by the rail¬ 


road had been terminated !® When a contract made 
by a railroad was adopted by the director general, 
however, it became binding on him,!^ and he had 
such legal interest in its performance as entitled 
him to maintain an action for damages for interfer¬ 
ence therewith or breach thereof.!® Contracts of 
the carriers which were rendered impossible of 
performance by the governmental assumption of 
control became terminated,!® but the mere fact that 
control of a railroad was taken by the government 
did not excuse the company from performing a 
contract where it had ample opportunity before 
the period of such control to comply with the terms 
thereof.®® 

Rates and charges. The general power of pos¬ 
session and control of railroads conferred by stat¬ 
ute on the president included the power to make and 
enforce the rates to be charged by such railroads 
for carriage and transportation,®! intra-state, as 
well as interstate.®® A rate so fixed became the sole 
legal rate, 23 even though it conflicted with rates 
previously established by state authority.®^ The 
mere fact that control of the railroads was taken 
over by the government, however, did not abro¬ 
gate rates and tariff regulations then in force,®® 
but they continued in force until changed.®® The 
order of the director general providing for a gen¬ 
eral increase of all rates then in effect was not 
an order establishing rates but one authorizing new 
rates to be established in a proper manner.®*^ 

State and municipal regulations. The statutes 
under which the United States assumed possession 
and control of the railroads superseded all state 


8. U S.—^Kambeitz v. U. S., C,C.A 
N’T., 262 F 37«. 

SnfflciexLoy of evidenco 
TJS—^Vaughn v U. S, CCA.Or., 272 
F 451 

'8. US—'Kambeitz ▼. U. S, CCA 
NT.. 262 F 37*8. 

10. US—Kambeitz v. U. S, supra. 

11, US—Corona Coal Co. v. Davis, 
CCA.M1SS, 20 F.2d 738 

19. U.S—^Martin v, Richmond, etc, 
R Co. C.CAVa., 8 F2d 26 

13- US.—^Martin v. Richmond, etc, 
R Co., supra. 

14. U S,—^Herbert v. Payne, CCA. 
NM., 291 F 55^. 

15. U S —Corona Coal Co. V Davis, 
CCA Miss, 20 F.2d 788—^Martin 
V Richmond, -etc., R. Co.^ C.CA. 
Va., 3 F.2d 26, 

16. US,—^Maxtin xv. Richmond, etc, 
R. Co., supra« 

’17. Ga—^Davls *v. Gossett, 118 S.B. 

778, 80 GaJVPp. 578. 

Ind.—^U. S. Railroad Administration 


V. Monahan, 137 NF 778, 138 N. 
E. 786, 79 IndApp. 673. 

18. US—Gulf, etc, R. Co v. Cities 
'Service Co , D C Del, 273 F. 946 

19. U S —Corona Coal Co. v. Davis, 
C’CAMiss, 20 F2d 738. 

61 C J p 449 note 61. 

20. Ky—^Louisville, etc, R. Co. v. 
Tuttle, 258 SW. 688, 201 Ky. 798 

21. Tex—Lutcher & Moore Lumber 
Co. V Beaumont, S. L. & W. Ry 
Co, CivApp, 33 SW.2d 1077, af¬ 
firmed, ComApp, 49 SW.Sd 726 

61 C J p 449 note 64. 

22. U.S—^Northern Pac R. Co. v 
North Daiota, ND, 39 S.Ct 602. 
260 US. 136, 63 LBd 897. 

61 C.jr. P 449 note 66. 

23. U S —Atlantic Coast Line R 
Co V. Georgia R. Commission, D.C. 
Ga, 281 F 821. 

24^ US—Northern Pac, R. Co. v. 
North Dakota, N.D, 39 «3Ct 802. 
260 US. 135, 68 L.Fd. 897—N6w 
Tork Cent. R Co. v. New Toirk 
Second Dist. Public Service Com¬ 
mission, D.CN.T., 268 F. 658. 
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Failure to adopt state tariff In part 
Director general's failure to adopt 
general circular of state commission 
for purpose of lumber tariff after 
adopting It for other tariffs was af¬ 
firmation of intention to exclude it 
in determining rates on lumber —> 
Lutcher & Moore Lumber Co. v 
Beaumont, S L & W. Ry. Co, Tex 
CivApp, 33 S.W.2d 1077, affirmed, 
ComApp, 49 SW2d 726. 

25. Neb—^Lincoln Commercial Club 
v Missouri Pac R. Co., 172 NW. 
687, 103 Neb. 604. 

26. U.S.—^Morgenthau v. Sugar Land 
Ry, Go., CCATex, 83 F2d 72. 

Wis.—^Mellon v. Johnson Co., 219 N. 

W. 362, 196 Wis. 64. 

Dlvlsiou of Joint Interstate rates 
U.S.—^Morgenthau v. Sugar Land Ry, 
Co., C.aATex., 83 F2d 72. 

27- Okl—St. Louis, fete, R. Co. v. 

State, ' 244 P 440, 116 Okl 96. 
Fro.ratlxig among partl^pants in 
Joint rates 

US.—^Morgenthau y. Sugar Land Ry. 
Co., C.C ATex, 88 IF 2d 72. 
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or municipal rcp^ulalions inconsistent therewith or 
with orders made thereunder by the director gen¬ 
eral, as to the railroads of which control was tak¬ 
en but, so far as not inconsistent with the fed¬ 
eral statutes or such orders, lawful regulations 
imposed by the states continued m force and ef¬ 
fect,and the full regulatory power of the state 
continued as to railroads over which the federal 
control did not extend 30 

CondemnaUon proceedings The right of another 
]mblic utility to condemn a right of way or user 
over property of a railroad company was not sus- 
ixndcd by the federal control and operation of 
the railroads.^^ 

Taxes and assessments. Inasmuch as the rail¬ 
roads remained the property of the respective own¬ 
ing companies during the period of federal opera¬ 
tion and control, they were not relieved of any 
of their obligations under state tax laws,^^ includ¬ 
ing the obligation to report property for assess¬ 
ment's A notice of a special assessment was 
properly given to the railroad company and was 
not required to be given to the director gcncral.3<i 

e. Eight to Moneys Accruing from Operation 

Money accruing from federal operation was the 
property of the United States, and an action could be 
maintained for Its recovery. 

Moneys and other property accruing from the 
federal operation of the railroads were the prop¬ 
erty of the United States and an action to re¬ 
cover on a liability arising out of such operation 


was an action on behalf of the United States in its 
governmental capacity,36 and was not subject to 
statutes of limitation not expressly applicable to 
the govcrnmcnt.37 The director gcneial was the 
proper party plamtifT in such an action,38 rather 
than the United States co noniiiie,3*> and a rail¬ 
road company was not properly joined with him as 
plaintid.'^o A failure to substitute the successor 
of the director general by whom such an action 
had been commenced did not cause an abatement 
of the action.^^ 

f. Tonuination of Federal Control 

(1) Tn general 

(2) Effect on actions 

(3) Effect on rates and charges 

(1) In General 

The statutory termination of federal control ren¬ 
dered orders of the director general thenceforth Ineffec¬ 
tive, and restored the effectiveness of laws and regula¬ 
tions governing railroads which had been suspended dur- 
Ing federal control. 

Although the power conferred by statute on the 
president to take possession and assume control of 
the railroads related to the “time of war,” the tcrnii- 
nation of hostilities under the armistice did not 
justify judicial interference to restrain the fur¬ 
ther exercise by him of such extraordinary ex¬ 
ecutive powers.^3 the Transportation Act of 
1020, however, the federal possession and control 
assumed during World War 1 were tenuinated on 
March 1, 1920.^3 whereupon the orders of the di- 


28. U.S.—Valiev Town-Site 
Co. V. McAdoo, P.C.TOX., 267 F. 
143. 

51 C.J p 450 note 63. 

29. »Colo.—Oh!cn«o, Ota, R. Co. v. 
ruMIc ITtllitloB CommlSHlon, JOO 
P 539, 68 Colo. 476. 

61 C,J. p 460 note 64. 

30. III.—Stale Public tTtlUtle« Com- 
mlsalon v. SprIn^fflolcl Toimlnal R. 
Co., 137 N*li3. 128, 292 Ill. 606. 

31. U.S:—PoHtal Tol.-Cable Co. v 
Call, Pla., 266 T 860, XC7 C.C.A 
178, 

32. U.S—Southern Ry Co. v. Com¬ 
monwealth of Kentucky, Ky., 62 
SOL. ICO, 284 U.S. 338, 76 UXOd 
327, mandate wtayod Southern R. 
Co. V. Commonwealth of Kentueky, 
52 set, 639, set aside on other 
grounds 63 S.Ct. 24, 287 U.S. 661, 
77 U.Kd. 496. 

Cal.—Payne v. Richardson, 207 P 
647, 189 Cal. 103. 

Oomty’s lien for taxes attached 
to railroad property In receivership 
notwithstandtnfir railroad was under 
federal control.—»Roard of ComTa of 
Routt County v. Denver & S. U. R. 


Co., 201 P. 1020, 88 Colo 14, dlfl- 
mlHHod 51 S.Ct. 210, 282 U.S. 814, 76 
I.i.Kd, 729, and certiorari denied 61 
348, 283 U.S. 826, 76 IM}. 
14*40, followed in Hoard of Com’rH of 
Molfat County v. Denver Se S, Ij. K. 
Co., 201 l\ 1023, 88 Colo 21, dis¬ 
missed 51 S.Ct. 216, 282 U.S. 814, 76 
Ij.Kd. 729, and certiorari dimied 61 
set. 348, 283 U.S. 826, 75 UKd. 1440. 
33« U.S.—'Southern Ry. Co. v. Com¬ 
monwealth of Kentueky, Ky., 52 S, 
Ct. ICO, 284 US. 338, 76 X-.Kd. 327, 
mandate stayed 53 S.Ct. 639, sot 
aside on other Krounds 53 S.Ct. 
24, 287 U.S. 601, 77 L.Md. 495. 

34. Iowa.—Chleajco, etc, R. Co. v, 
Clinton County, 198 N.W. 640, 197 
Iowa 1209. 

33. U S.—^Du Pont de Nemours v. 
Davis, Ark., 44 S.Ct. 364, 204 U.S. 
466, 68 h.m 788. 

36. U.S—^Davis V, Dupont do Ne¬ 
mours, CC.A.Ark., 287 P. 622, af¬ 
firmed 44 S.Ct 364, 264 U.S. 466, 
68 L.S]d. 788—In re Tidewater 
Coal Kxch., CaA.N.Y.. 280 F. 648, 
certiorari denied 43 S.Ct 12, 260 
U.S. 721, 67 D.Dd. 481. 
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37. US—^I^ivlH V, Corona Coal Co, 
La., 44 S.Ct. 552, 265 U.S 219, 68 
L.Kd 987—I >u Pont do Nemours 
V. Davis, Arlc., 44 S Ct. 364, 264 

U. S. 466, 08 L.Wd. 788. 

38. U.S —-T>u rvmt d(* N(‘mours v. 
Davis, supra- Philadelphia, ele, 
R. Co. V. Jaiurid Coal Min. Co.> 
D.C.X>a., 276 K 1019. 

51 C,J. p 456 note 43. 

39. U.S.—^Davis V. Dupont do Ne¬ 
mours, O.C.A,Ark., 287 F. 522, af- 
flrnuKl 44 S.Ct. 364, 264 'U.S. 456, 
68 UJOtl. 788. 

40. US.—1‘hUaclelphla, etc., R. Co. 

V. X-aurol Coal Min. Co., D.CI*a., 
276 F. 1019. 

41. Mass.—^IlJnos v. TOastem SS. 
Dines, Ina, 139 N.K. 823, 246 Mass. 
886 . 

48. N.D.—State v. Northern Pao. R. 
Co., 172 N.W. 324, 43 N.D. 666, 
reversed on other grounds 89 S.Ct 
602, 250 U.S. 136, 63 L.I6d. 897. 

43. U.S.—Toledo, P. & W. R. R. V. 

Stover, D.C.IU,, 60 F.Supp. 687. 

61 aj. p 466 note 60. 
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rector general ceased to be effective,^* and it be¬ 
came his duty to transfer and redeliver to the re¬ 
spective railroad companies all of their property in 
his possession On the resumption of possession 
and operation of the railroads by the respective 
companies, those persons who had been employees 
of the federal government during the period of its 
control became employees of such companies as 
of the date on which possession was resumed by 
them.46 Laws and regulations in effect prior to 
the federal control, which had been suspended dur¬ 
ing the period thereof by the statutes providing 
therefor, automatically resumed their effective- 
ness,^7 except laws prescribing rates and charg¬ 
es, as discussed infra subdivision f (3) of this sec¬ 
tion; and, similarly, contract obligations of the 
railroad companies which had not been frustrated 
by the assumption of control by the government 
were revived by the termination of such control 
No contract binding on a railroad company after 
its resumption of possession, operation, and con¬ 
trol could be inferred from dealings of the federal 
railroad administration with third persons.^^ 

(2) Effect on Actions 

After termination of federal control, an action could 
be brought against the United States through its rep¬ 
resentative on a cause arising out of federal control, 


possession, and operation, but compliance with rules and 
provisions relating to limitations, Jurisdiction and venue, 
parties, process and pleading was required. 

Under the statute terminating the possession and 
control of the railroads by the United States, such 
termination did not put an end to the government’s 
liability on causes of action arising out of its pos¬ 
session, use, and operation of the railroads,^o but 
an action on a cause arising during the period of 
federal control could be brought after the termina¬ 
tion thereof, subject to the limitations provided 
by the statute,®^ and an action pending when control 
was terminated did not abate, but could be main¬ 
tained and prosecuted to final judgment.52 Only 
causes of action of such character as prior to fed¬ 
eral control could have been brought against the 
railroad company were maintainable against the 
government.53 No action lay against the United 
States or its representative on a cause arising after 
the federal possession and control had been termi¬ 
nated. 

Lmtitations, Under the Transportation Act the 
right to bring action on causes arising out of the 
federal possession and control of the railroads was 
restricted to such period of limitation as might be 
prescr?bed by federal or state statutes,®® but not 
exceeding two years from the date of the passage 
of the act.®® Such restriction was not a statute 


44. Pa—^Brie, etc., R Co v. Public 
Service Commission, 74 Pa'Sfuper 
338. 

46. TT S —In re Tidewater Coal 
Bxch, DC NT, 292 F 225, af¬ 
firmed CCA., 296 P. 701, certio¬ 
rari denied 44 S.Ct. 454, 264 U.S 
596, 68 LEd. 868 

46. Mass—Sheridan v Boston, etc., 
H Co, 149 N.B 150, 253 Mass 446. 

47. U S —^Director General of Rail¬ 
roads V Viscose Co, Pa, 41 S Ct 
151, 264 ITS. 498, 65 LEd. 372, 

51 C.J. p 466 note 56. 

Eleotioii not to come within com¬ 
pensation law 

A railroad company’s election, 
made prior to the period of federal 
control, not to come within the scope 
of a state workmen’s compensation 
law was revived at the termination 
of federal control, and another elec¬ 
tion was not necessary to lake the 
company out of the operation of 
such law. 

Ind—Corpus JtLrls cited in Illinois 
Cent. R. Co v. Public Service Com¬ 
mission, Ind, 75 N.EL2d 900, 903, 
225 Ind. 643. 

Kan.—^McFarland v. Atchison, T & 
S, P. Ry. Co., 211 P. 635. 112 Kan 
620 

48. Ky.—^Louisville, etc., R. Co. v. 
Johnson, 274) S.W, 68, 207 Ky. 813. 


49. Md.—^Pennsylvania R. Co v. IS 
M, Hamilton Coal Co, 126 A. 406, 
144 Md. 556. 

50. Ark—^Payne v Stockton, 229 S 
W 44, 147 Ark 698 

Ohio—^Davis V. Oswald, 149 NB 
861, 113 Ohio St 499, certiorari de¬ 
nied 45 set. 864, 267 US 699, 69 
LBd 807 

51- U S —^Rosenzweig v. Himes, D C 
NY, 285 F 622, affirmed, CC.A, 
Payne v Rosenzweiff, 285 F 1021 

Tex—St Louis, etc, R Co v Mc¬ 
Lean, CivApp, 241 S.W. 1072, re¬ 
versed on other grounds, Com App, 
253 S.W. 248. 

52. US—^Davis v Cohen, Mass, 45 
set 633, 268 U.S. 638. 69 LEd. 
1129 

51 C J. p 456 note 64. 

53. US.—Corona Coal Co. v Davis, 
D C La,, 8 F 2d 297, reversed on 
other grounds, CCLA, 20 F.2d 738 

51 C J p 456 note 65 

54. US.—^Mellon v Weston Dodson 
& Co, Mass, 20 P 2d 649. 

610 J. P 456 note 66. 

55. Ark.—^Davls v Chnsp, 262 SW 
606, 169 Ark. 335, certiorari de¬ 
nied 44 S Ct 36. 263 U S 710, 68 L 
Ed 518, error dismissed 45 S.Ct. 
227, 267 U.S. 672, 69 L.Ed. 793. 

51 C J p 456 note 67. 
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Effect of statute relating to admiral¬ 
ty suits 

Suits in Admiralty Act did not re¬ 
peal limitation with respect to suit 
in admiralty under Transportation 
Act of 1920 against director gener¬ 
al of railroads for damage to drill 
scow caused by car float in tow of 
railroad tug—^Pullen v. Morgenthau, 
C.CA.N.T, 73P.2d 281. 

66- U S —^Bartlesville Zme Co v. 
Mellon, C C.A.IU , 66 P 2d 164, cer¬ 
tiorari denied Bartlesville Zinc Co 
V Mills, 53 set. 8. 287 US. 602, 
77 L Ed 524. 

Ga—Sanders v. Atlantic Coast Line 
R Co, 172 SE 649, 48 GaApp 284 
51 C J p 456 note 68 
Joinder of additional party after 
expiration of the two-year period did 
not bar prosecution of an action 
brought within such period.—Ste¬ 
phens V. Davis, 36 P 2d 316, 140 Kan. 
220, certiorari denied Morganthau v. 
Stephens, 55 SCt 542, 294 U.S. 720, 
79 L.Ed. 1252, time extended 65 S.Ct. 
662 

Substitution of party 
Where an action was brought un¬ 
der the Federal Transportation Act 
within the time allowed but m the 
warrant the designated agent was 
sued personally and without being 
designated in his official character 
and later after the expiration of two 
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of limitations, but a qualification of the consent of 
the United States to be sued-'’'^ and a condition of 
liability,and, accordingly, it operated by its own 
force and was not required to be specially plcaded^^^ 
and could not be waived by the presidential agent 
Periods of limitation prescribed by other statutes 
continued to operate, subject to the two-year re¬ 
striction of the Transportation Act,6i and the pro¬ 
vision limiting the right to bring action to two years 
after the enactment of the statute had no applica¬ 
tion.® 2 Where, however, an action was already 
pending at the termination of federal control, no 
time within which the agent was required to be 
substituted as defendant was prescribed by the stat¬ 
ute,®® 

In computing periods of limitation of actions on 
causes arising prior to federal control, under the 
provisions of the Transportation Act the period 
of federal control was to be excluded®^ in state as 
well as federal courts,®® although there is author¬ 
ity holding that such period was not to be ex¬ 
cluded®® at least in an action in a state court ®'^ Al¬ 
though there was some authority to the contrary,®® 
the provision was held applicable even as to cases 
where the state limitation period had expired be¬ 
fore the Transportation Act was enacted,®® but 
it did not invalidate a j'udgment, rendered before 
the enactment of that statute, dismissing a petition 
for death caused by the negligence of a railroad 
company on the ground that the action was not 
brought within the year after the accident as re¬ 


quired by the state statute Such provision for 
exclusion of the period had no application to causes 
arising during federal control,*^ 1 but it was effective 
to authorize the Interstate Commerce Commission 
to award reparation for an excessive charge made 
prior to federal control, although the claim would 
otherwise have been barred.'^® The provision was 
not applicable to actions under the Federal Employ¬ 
ers* Liability Act.*^® 

Jurisdiction and venue. Actions against the rep¬ 
resentative of the government on causes arising 
during the federal possession and control of the 
railroads were maintainable after the termination 
thereof only at such place or in such courts as 
designated by tlic Transportation which su¬ 

perseded the orders of the director general as to 
vcnuc.'^® Under its provisions, such an action was 
ordinarily to be brought where the railroad com¬ 
pany, out of the operation of whose road the cause 
arose, would have been suable in the absence of 
federal control,*^® as provided by state statutes,*^7 
but, when a contract made between the director 
general and a railroad company provided where ac¬ 
tion thereon should be brought, the tribunal or tri¬ 
bunals so designated had exclusive jurisdiction'^® 
The statute did not, however, invalidate the defense 
that an action pending at the termination of federal 
control was not brought at the place designated by 
orders of the director general in force at the time 
of its commencement.'^® 


years the warrant was amended to 
state his olSlolal charactor, the 
amendment constituted the hrlngrlnj? 
in of a new party and tho cause of 
action was barred under the trans¬ 
portation act.—^Mellon v. American 
Flour A Orain Co., 9 Tonn App 383, 
B7. U.S.—Knickerbocker Fuel Co, v. 
Mellon, aCAN.T., 22 F2d 600, 
certiorari denied 48 S.Ct. 820, 276 
US. 626, 72 Um 738. 

58. Tenn.—^Mellon v. American 

Flour Grain Co., 9 Tenn.App. 
388. 

59. Cal,—Tutsch V. Dlrector-Oonoral 
of Railroads, 199 P. 961, 62 Cal. 
App. 650. 

60. Mont—^Vassau v. Northern Paio. 
B. Co., 221 P. 1069, 69 Mont 306. 

51 C.jr. p 456 note 71. 

61. Mont.—^Pierson v. Davis, 224 P. 
236, 70 Mont 106. 

68. N.Y—De Witt V. New York 
Cent. R. Co, 106 N.YS. 870, 119 
Misc. 466, anirmed 198 N.Y.S 909. 
206 APp.Dlv 638. 

68 ;. Mass,—Sack v. Director General 
ot Railroads, 139 N.F. 819, 245 
Mass. 114. 

61 aJ. p 467 note 78. | 


64, US.—^Arcadia Mills V Carolina, 
C & O. R, Co, DC.S.C., 393 F. 6.30. 

51 C.J. p 457 note 73. 

YaUdlty of provision 
Since, under its war power, con¬ 
gress could provide that no action 
of any kind should be brouffhl 
agrainst carriers over whom control 
was token by tho grovernmont during 
the war in any court, state or feder¬ 
al, during the period of suoh control, 
it follows that It could clfoctively 
enact tho provision referred to In tho 
text,—Cravens v. LouisvlUo & N. R. 
Co., 242 S.W 628, 196 Ky. 267. 

65, Ky—Cravens v Louisville 4s N 
R Co., supra, 

66, N.C.—Vanderbilt v. Atlantic 

Coast Lino R. Co, 126 ©.F, 887, 188 
N.C. 668, 62 A.L.R. 287, error dis¬ 
missed 46 S.Ct 204, 270 U.S. 626, 
70 L.Fd. 767, 

67, Ga.—Georgia Southern, etc., R. 
Co. V. Smiley. 108 S.B. 278, 161 Ga. 
796. 

68- Minn.—Kanellos v. Great North¬ 
ern R. Co, 186 N.W, 889, 161 Minn. 
167, 

69. US,—Arcadia Mills ▼. Carolina, 
C. & O. R, Co, D C.S.C., 298 F. 689. 
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Ky—Cravens v. Ijoulsvlllo & N. R. 

Co„ 242 S.W. 628, 196 Ky. 267. 

7a Ky.—Cravens v Louisville 4s N. 

R. Co, supra. 

71. Pa,—^Kllbort V, Pennsylvania R. 

Co., 120 A, 778, 277 l»a. 105 
78. U.'S.—San Diego Sa A. R. Co. v. 
Atchison, T, 4? S, F. R. Co., D.C, 
Cal, 293 F. 139, 

73. N.J.—Jones V. Delaware, etc., R. 
Co., 114 A. 331, 96 N.J.Law 197. 

74. Tox,—^Davls v. Young, Civ App , 
248 S.W. 409. 

75. Iowa.—Payne v Knapp, 198 N. 
W. 02, 107 Iowa 737. 

76. U.S,—Walters v. Payne, C.CA. 
Pa., 292 F. 124, certiorari denied 44 

S. Ct. 136, 268 US. 716, 68 L.Kd. 
521. 

61 C.J. P 467 note 88. 

77. Ohio.—Jamieson v. Davis, 144 N. 
m 291, 110 Ohio St. 636. 

7a US.—^Missouri Southern R. Co. 
V U. a. 66 CtCl. 186, certiorari 
denied 49 S.Ct 19, 278 U.S. 614, 
78 L.Dd. 688. 

79- U.S,—^Davls V. Wedhsler, Mo., 44 
S.Ct. 18, 263 U.S. 22, 68 L.Fd. 143. 
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Person liable; parties Under the statutory pro¬ 
vision for the designation by the president of an 
agent for the purpose of being sued, actions on 
causes arising out of the operation of the railroads 
by the federal government were, after the termi¬ 
nation of federal control, properly brought against 
the agent so designated,and in actions pending at 
such termination the agent was properly substituted 
as party defendant.^! Accordingly, the agent was 
the only proper party defendant in any such action 
after federal control had been terminated,and 
action could not be brought or maintained against 
a railroad company83 or against the director gen¬ 
eral,8^ although where the agent of the president 
appeared in such an action the court had junsdic- 
tion,86 and, where one was properly sued as agent, 
the additional designation of him as director gen¬ 
eral was harmless surplusage ;8 6 but the agent 
could properly be substituted as party defendant 
in an action wrongly brought after the period 
of such control against a railroad company87 or 
the director general,88 subject to the period of lim¬ 
itation prescribed by the statute.89 Unless he was 
so substituted, however, no judgment could be ren¬ 
dered against him 80 

When one person succeeded another as agent, the 
former was properly substituted for the latter as 
party defendant in a pending action but an ac¬ 
tion brought against one as agent who had thereto¬ 
fore resigned or ceased to be such was against 
the wrong party, and subject to dismissal.^^ It 


§ 31 

was not sufficient to sue the agent merely by his ti¬ 
tle without naming the incumbent of the office 
but failure to designate the agent by his exact offi¬ 
cial title did not defeat jurisdiction, being suscepti¬ 
ble of correction by amendment®^ Actions on 
causes which, although accruing during the period 
of federal control, did not arise out of the posses¬ 
sion and use of the railroads by the government 
were properly brought against the railroad company 
responsible after the federal control had terminat¬ 
ed,® ^ as were actions on causes arising after such 
termination,®® but in the latter case the burden was 
on plaintiff to show that the federal control had 
terminated when the cause arose.®^ 

Process and appearance. When action was 
brought against the agent of the president, proc¬ 
ess was required to be served on such officer or 
agent of the railroad company, out of the operation 
of whose road the cause arose, as was designated 
by or under the provisions of the statute,®® and 
service on the presidential agent in person was tm- 
authorized.®® The substitution of the agent as par¬ 
ty defendant in place of the director general did 
not necessitate any new service.^ A general ap¬ 
pearance by the agent obviated any failure or de¬ 
fect of service-® 

Pleadings, The petition or complaint was re¬ 
quired to set forth sufficient facts to state a cause 
of action.® 

(3) Effect on Rates and Charges 

On termination of federal control, rates and charges 


80. US—^Davis V Cohen, Mass, 46 
set 633, 268 US. 638, 69 UUd 
1129. 

51CJ. p 467 note 88 

81. US—^Davis V Cohen, supra. 

51 C J. P 467 note 89. 

82. Tenn —^Mellon v. American 

30Tlour & Gram Co, 9 Tenn.App. 
383. 

61 C J. p 467 note 90. 

83. US.—Schroeder v. Davis, CCA. 
Mo . 32 F 2d 454. 

61 C.J. p 467 note 91. 

84. Ga.—Shlell v. Davis, 119 S F 
539, 31 GaApp 87. 

51 aj. p 467 note 92. 

85. U S —^Rosenzwelg v. Hines, D.C. 
N.T.. 285 F. 622, affirmed, CCA., 
Payne v. Hosenzweigr, 285 F. 1021. 

Mo—Adams v. Quincy, etc, B. Co., 
229 S.W. 790, 287 Mo. 535 

86. Pa—^Hanlon v. Davis, 119 A. 
822, 276 Pa 113, certiorari denied 
43 set. 520, 262 U.S. 742, 67 Ii.Fd. 
1210, error dismissed 43 S Ct. 704, 
262 U.S. 762, 67 LFd 1221 

87. Minn.—^Borsheim < Great 


Northern R Co, 183 NW. 519, 149 
Minn 210. 

61 C.J. p 458 note 96. 

88. Mont—^Pierson v Davis, 224 P 
286, 70 Mont. 106 

51 O X p 468 note 96 

89. US —^Mellon v. Weiss, Mass , 46 
set 878, 270 U.S. 665, 70 L Bd 
786. 

61 C X p 458 note 97.* 

After period of limitation had ex¬ 
pired, amendment of complaint 
which did not designate defendant 
as agrent so as to desigmate him as 
such constituted the commencement 
of an action against a new party, 
which was barred by expiration of 
the period of limitation.—^Mellon v. 
American Flour & Grain Co, 9 Tenn. 
App, 383. 

90. S.C—^Wllheim v. Seaboard Air 
Dine R. Co., 120 S.E. 705, 127 S.C. 
82. 

91. Ala.—^Davls v. Smttherman, 96 
So. 208, 209 Ala 244. 

51 C.X p 468 note 99. 

98. U.S.—Davidson v. Payne^ C.G.A. 

Ran., 289 F. 69. 

61 C.J p 468 note 1. 

411 


93. Cal.—■'Valley Lumber Co v. Da¬ 
vis. 282 P. 612, 102 Cal App. 126. 
51 C X p 458 note 2. 

94- U S —Acheson Graphite Co v 
Mellon, D.C.N.T., 21 P2d 562 
N.C—Wrigrht V. Davis, 117 SB 347, 
185 N.C. 364. 

95. U S —The Arizona, D C N.T., 267 
F 598 

86. SC—^Bowman v. Northwestern 
R Co, 130 SB. 878, 133 SC. 298. 

97. S.C.—^Bowman v. Northwestern 
R. Co, supra 

98. D.C—Whalen Paper, etc.. Mills 
V. Davis, 288 F. 438, 63 App DC 
84. 

51 C.X p 458 note 8. 

99. D.C.—^Whalen Paper, etc., Mills 

V. Davis, supra. 

1. Ark—^Payne v. Stockton, 229 S. 

W. 44, 147 Ark. 598. 

51 C.X p 458 note 10. 

19. CaJL—Gilinsky Fruit Co. v. Davis, 
276 P. 1050, 98 Cal App. 301 

3. U.S.—St, Louis, K. & S. B R. Co 
V. U. S., CtCI., 45 set. 245, 267 
U S. 846, 69 Ii.Bd. 649. 
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in effect continued in force until changed thereafter by 
due authority. 

Under the provisions of the Transportation Act, 
which were held valid as an exercise of the war 
powers of congress and an incident to the federal 
control,^ rales and charges in effect on the railroad 
systems at the termination of federal control there¬ 
of continued in force until thereafter changed by 
due authority,5 and state statutes or regulations 
fixing rates, which were suspended during the pe¬ 
riod of federal control, did not automatically be¬ 
come effective again at the termination thereof;® 
but such provisions did not prevent the award of 
reparation of excessive charges collected during the 
period such rates continued in effect.'^ A statute 
fixing rates, which was passed during the period 
of federal control, but which by its terms took ef¬ 
fect only at the termination of such control, did 
not have the effect of changing rates in force at 
such termination;® but an affirmative reduction by 
the proper authority was binding on the railroad 
companies, even though the rate as so reduced was 
the same as that in effect prior to federal control.® 
As to the rates so continued in effect, however, the 
general rule that a rate fixed by public autliority is 
presumed to be reasonable and proper did not ap- 
ply.^® 

g. Compensation and Guaranty of Income 

On termination of federal control, a railroad com¬ 
pany was entitled to Just compensation for the period of 
such control and possession, and to a guaranty of In¬ 
come for a six-month period thereafter. 

The provisions of the Federal Control Act au- 
thorixing the president to agree with railroad com¬ 
panies, on a specified basis, on the compensation 
to be paid them for the federal possession and use 


of their roads did not establish a rule of compen- 
sation,li and when no agreement on such basis 
had been made the director general had authority 
to agree to the payment of such sums as under all 
the circumstances he should find just,^2 but the 
company was entitled to jnst compensation, de¬ 
termined by judicial inquiry, for each year of fed¬ 
eral control ^2 If the parties failed to agree, a 
company had the right to proceed under the statute 
to have its just compensation determined by a board 
of referees and such procedure was a prerequi¬ 
site to any suit against the government in the court 
of claims.^® 

In such a proceeding the j*ust compensation due to 
the company was to be ascertained as a question 
of factji® and the burden was on the company to 
prove the value of the use made of its road or the 
damage caused to it,i7 the fact that the right lO' 
compensation was a statutory one not relieving it 
of such burden 1® The report of the board of ref¬ 
erees provided for by the statute ordinarily was 
pnma facie evidence of the comiiensation justly 
due,i® but findings of such board not based on 
evidence showing loSvS or damage were of no ef¬ 
fect.®® A railroad company was entitled to no 
compensation where it had actually relanicd pos¬ 
session of its road and continued to operate it dur¬ 
ing the period for which it was theoretically or 
technically under federal control, and had vSuffered 
no pecuniary loss.®l 

Guaranty of income. Under the Transportation 
Act, a railroad company which had onlerecl into an 
agreement with the president as to the amount of 
compensatitm to be paid it was guaranteed a rail¬ 
way operating income for a period of six months 


4. Tex—^Lutchor & Moore Lumber 
Co. V Beaumont, a. L. & W. Ti. Co, 
Civ.App., 33 S W 2d X077, afllrmed, 
Com.App, 49 SW.2d 726. 

51 C J P 468 nolo 13. 

5. Tox—San Antonio & A, P. By 
Co V. D M Picton & Co., Civ.App., 
Ill S W 2d 842, error rofusod— 
Lulcher & Moore Lumber Co. v. 
Beaumont, S. L AW. Ry. Co., Civ. 
App., 33 SW.2d 1077, affirmed, 
Com.App., 49 S.W.2d 726. 

61 0 J p 468 note 14. 

6- IT.S —^Mlohigran Cent. R. Co, v. 
Mlchipran Public Utilities Com¬ 
mission, P O.Micb., 271 F. 319. 
Utah.—^Wasatch Coal Co. v. Baldwin, 
208 P. 1109, 60 Utah 397. 

7. Cal—'Southern Pac. Co. v. State 
R. Commission, 231 P. 28, 194 Cal. 
734. 

8, U.S.—Michigan Cent. R. Co. v. 

Michigan Public Utilities Commis¬ 
sion, D.aMich., 271 P. 319. I 


9. NY—X^ublic Service CominiK- 
sion V. New York Cent. R. Co., 120 
N.M. 465, 230 N.T. 149 

10. Idaho,—Chicajyo, otc., R. Co, v. 
Public UtintlCH Commission, 238 
P. 970, 41 Idaho 181, reversed on 
other grounds 47 S.Ct. 604, 274 

U. S. 344, 71 LUd. 1086 

11. U S —Marion, etc., R. Co v. U. 

S., CtCl., 46 S.Ct 263, 270 U.S. 280, 
70 L.]Sd 686. 

12. U.S—^Railway Steel Spring Co, 

V. Chicago & I. R. Co., D.CJll,, 
261 F. 690. 

Acceptance of henellts 
US .—Ann Arbor R Co. v. C. L B., 
CC.A.6, 97 F2d 348. 

Bands of payment 
On return of railroads to their 
owners after period of federal con¬ 
trol, the United States had the obli¬ 
gation to return the railroads in as 
good physical condition as when taJb;- 
en, or to compensate owners in dotn- 
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ages for Impairment.—Ann Arbor R. 
Co. V, C I. R., supra. 

13. TT.S—CommlHslonor of Intt'rual 
Revenue v Mitllund Vnllt^y It Co, 
OO.A., 67 F.2d 1042, 

14. U H,—Railway Stool Spring 

V Chicago & iO. L it. Co., D.C 111., 
2Ci F. 690. 

16. US—Now York, otc., R. Co. v 
U. S., 61 CtCl. 961. 

16. U.S—Marion, etc., R, Co. v. TT 

S., CtCl, 46 S.Ct. 263, 270 U.S. 280, 
70 L.Fd. 685. 

17. U.S.—^Marlon, etc., R. Co. v. U. 

S., supra. 

18. U.S.—^Marlon, etc., R. Co, v. U. 

S., supra. 

19. U.S.—Marlon, etc., R. Co, v. U. 

S., supra. 

80. U.S.—^Marion, etc., R. Co, v. U. 

S., supra, 

21. U.S.—^Manon, etc., R. Co, v. U. 

S., supra. 
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next after the termination of federal control equal 
to at least one half of the annual compensation spec¬ 
ified in its contract,22 and a railroad company which 
had not entered into such an agreement was guar¬ 
anteed an income for such guaranty period of not 
less than one half of the annual amount estimated 
by the president or determined in proper proceed¬ 
ings to be just compensation for the use of its 

road.23 

While the amount of the compensation to be paid 
a railway company was to be determined by a 
board of referees, the statute did not authorize the 
appointment of such a board to determine the 
amount of the guaranty alone 24 A certificate from 
the Interstate Commerce Commission as to the 
amount due a railroad company on such guaranty 
was conclusive and not an order reviewable by the 
courts,26 and the court had no jurisdiction to an¬ 
nul It or set it aside 26 Even if payments made on 
certificates proved subsequently to be in excess 
of the amount to which the railroad was entitled, 
the company would not, in the absence of fraud or 
mistake, be required to make restitution 27 

Payment of deficit The provision of the Trans¬ 
portation Act for payment to any railroad com¬ 


pany which sustained a deficit in its railway operat¬ 
ing income during the guaranty period related only 
to an actual red-ink balance in such operating in¬ 
come and not to a mere decrease thereof.28 A note 
of a railroad company held by the United States 
was available as an offset against the guaranty 
made by the government 29 The decision of the 
commission as to the amount of reimbursement for 
deficit sustained was conclusive if, in adjudicat¬ 
ing such question, the commission erred as to mat¬ 
ters within its jurisdiction, the government, as 
well as the railroad company, was without reme¬ 
dy,31 whether the error was one of fact or law.22 

Release or settlement by railroad companies. 
The director general had authority to enter into 
an agreement with a railroad company releasing 
the United States from liability on claims for com¬ 
pensation or guaranty of income.®2 Such a re¬ 
lease by a railroad company of all claims against 
the government growing out of the federal control 
of railroads, when founded on a valuable consid¬ 
eration, cxincluded its rights to compensation for 
the use of its road during the period of such con¬ 
trol,®^ but not to compensation for war transpor¬ 
tation service prior to federal control.®^ 


IV. PTJBUO AID 


§ 32. In General 

In order that a grant of public aid to a railroad com¬ 
pany may be valid there must be substantial compliance 


with all of the provisions authorizing and governing such 
grants. 

In a number of jurisdictions constitutional and 


22. D C —Interstate Commerce 

Commission v U. S, 17 F2d 860, 
67 AppDC 101. 

Bailroads IxLolnded 
A company not incorporated as a 
carrier, but to manufacture, rent, 
and sell cars, and owning no rail¬ 
road lines, was not a “carrier by 
railroad,” witlim Transportation Act 
guaranteeing a minimum railway 
operating income to such carriers 
for a six-month period —U. S ex 
rel Chicago, New Tork & Boston Re¬ 
frigerator Co V Interstate Com¬ 
merce Commission, 44 S Ct 558, 265 
U.S. 292, 68 L Bd 1024. 

23. DC—^Interstate Commerce 

Commission v 17. S, 17 F.2d 860, 
67 App.DC. 101. 

24. DC —^Interstate Commerce 
Commission v. U. S, supra 

25. US —U. S. V. O-reat Northern 
By. Co., Minn, 68 S Ct 28, 287 U. 
S. 144, 77 L Ed 223—Great North¬ 
ern R. Co. V U S., DC Minn, 22 
F.2d 865, affirmed 48 S Ct. 466, 277 
US 172, 72 LBd. 838. 

Analogy to dedslon of arbitrator 
Interstate Commerce Commission 
authorized to certify amounts ascer¬ 


tained to be owed railroads under 
statutory guaranty of income follow¬ 
ing federal control occupies position 
analogous to that of arbitrator 
agreed on by contract providing that 
his finding is flnal—U S v Great 
Northern Ry Co , CCA Mich, 57 F 
2d 385, affirmed 63 S.Ct 28, 287 U.S 
144, 77 L Ed 233 

26. US—Gieat Northern R Co v, 
U S, Minn, 22 P 2d 866, affirmed 
48 S Ot 466, 277 U S 172, 72 L Ed 
838. 

27. US—^U. S V. Great Northern 
Ry. Co, Minn, 53 SCt 28, 287 U. 
B 144, 77 L Ed 223—U S v Great 
Northern By Co, DC.Mmn., 46 F. 
2d 999—^Northern Pac By. Co v. 
U S, CtCl, 18 FSupp. 643, cer¬ 
tiorari denied U S. v Northern 
Pac. R Co, 68 set 270, 302 US. 
760, 82 LEd. 580 

iSflOstake not shown 
U S —^Northern Pac Ry. Co v. U S ^ 
CtCl, 18 FBupp. 648, certiorari 
denied U B v. Northern Pac R. 
Co, 68 set 270, 802 U.S. 760, 82 
D.EJd. 680.^ 

28. U S.—U S V Butte. A. & P. R 
Co, D.CMont. 88 F.2d 871. 
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29. US —^Birmingham Trust & Sav- 
ingrs Co. V. Atlanta, B & A R Co., 
DCGa, 300 F 173 

30. US—Butte, A & P Ry Co. v. 
U S, Mont. 64 S Ct 108, 290 US 
127, 78 LEd 222 

31. US—^Butte, A. & P Ry Co v. 
U S, supra- 

32. US.—^Butte, A. & P Ry Co V. 
U S, supra 

33. U S.—Cairo, etc., R Co v U. S, 
CtCl, 46 set 247, 267 US 360, 69 
LEd 651—St Louis, etc, R Co v 
U. S, CtCl., 45 set 246. 267 US. 
346, 69 LEd 649. 

Settlement oonstrned 
U S.—Chicago & Eastern Illinois Ry 
Co. V U S. 66 CtCl 193. 

34- US—^St Louis, etc., R Co v U. 
S., CtCl, 45 sot 246, 267 US 346, 
69 LEd 649—^Missouri Southern 
B. Co V. U. S, 65 CtCl 136, cer¬ 
tiorari denied 49 S Ct 19, 278 U S 
614, 73 LEd 538—Cairo, etc, R 
Oo V U S, 58 CtCl 836, affirmed 
45 B.Ct. 247. 267 U.S. 360, 69 L Ed. 
651. 

USfc—Pere Marquette R Co. v, 
U. S. CtCl., 46 sot 267, 270 US. 
820. 70 L.Ed 606. 
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statutory provisions, or municipal ordinances en¬ 
acted pursuant to such provisions, have at various 
times provided for the extension to railroad com¬ 
panies of public aid in the establishment and con¬ 
struction of railroads, either by gifts of money or 
property, the issuance of public securities, subscrip¬ 
tions to or purchases of the stock of the compa¬ 
nies, or the like, and in order that a grant of pub¬ 
lic aid to a railroad company may be valid there 
must be substantial compliance with all such provi¬ 
sions authorizing it;®® but a mere irregularity in 
the proceedings will not necessarily invalidate the 
grant or destroy the company’s right thereto,®*^ 
and may be cured by statutes subsequently en¬ 
acted.®® 

Where a municipality is authorized merely to 
make gifts or donations in aid of a railroad com¬ 
pany, a grant made on the condition or in consid¬ 
eration that the company perform certain acts is 
void and the company cannot enforce it, although 
it has performed such acts on the faith thereof.®® 
The fact that a railroad company is authorized 
to construct and operate a telegraph line m connec¬ 
tion with, and as incidental to, the operation of 
its road will not invalidate a grant of public aid 
in the construction of the road.'^® 

A grant of a right of way for a railroad is not a 
^'gratuity” within a constitutional provision pro¬ 
hibiting the grant of any gratuity in favor of any 
person, corporation, or association.^^ 

§ 33. Indemnity or Security for Aid Granted 

Where so required, the railroad company must give 
proper security m order to be entitled to the benefit of 
a grant of pub4io aid. 

Railroad companies to which aid is granted by 
the state ordinarily are required by constitutional 
or statutory provisions to secure or indemnify the 
state for the amount of such aid; and when so 
required the company is not entitled to the benefit 
of the grant without giving the required security.^® 


The purpose of such a provision for security or in¬ 
demnification IS to secure the state in the loan of 
Its credit to the company,^® and the state is not 
thereby made a trustee for the benefit of the com¬ 
pany’s bondholders,^^ nor do such bondholders have 
any interest in the security taken by the state 45 

The security given by the company must be of 
such character as may be required by the consti¬ 
tutional or statutory provisions relating thereto, 
such as a mortgage or pledge of the company’s 
stock,45 a mortgage of its property,47 or such other 
hen or security, real or personal, as may be agreed 
on by the parties 4® Where a municipality is au¬ 
thorized to require the execution of a bond guar¬ 
anteeing the application of the funds covered by 
the public grant to the construction of a road, its 
failure to require such a bond does not invalidate 
its right to indemnity under other security taken 
by it.49 A statute requiring security from the rail¬ 
road company does not apply to grants of public 
aid made prior to its enactment.®® 

§ 34. Control of Grant by Commissioners or 
Other Officers 

A railroad company is not entitled to the benefits of 
a grant of public aid until such action as a board or 
other group of officers is required to take has been tak¬ 
en; and such board or officers may not take the neces¬ 
sary action until all conditions attached to the grant 
have been compiled with. 

Where a legislative provision for public aid to 
railroad companies places the control *of the grant 
in a board of commissioners or other officers, a 
company has no right to the benefit of such grant 
or to receive aid thereunder until such board or 
oflScers have acted in its favor,as until after they 
have determined that all conditions attached to the 
grant have been complied with®® and have made an 
appropriation or donation of the money voted,®® 
which can be done only after it is collected.® 4 

On the other hand, the board has no authority to 
execute the grant in favor of a railroad company 


36. Pa—Commonwealth v. Alleghe¬ 
ny County. 37 Pa 237. 

37. Ind—^Darby v. Anderson, 77 N 
B. 1083, 167 Ind. 707. 

51 C J. p 460 note 67. 

38. Mass.—^Portage County v- Wis¬ 
consin Cent. H Co. 121 Mass. 460. 

39. Ind—^Indiana North, etc., R. Co. 
V. Attica. 66 Ind 476. 

51 C.J. p 460 note 59 

401 Iowa—Snell v. Leonard, 8 N.W. 
425, 55 Iowa 553. 

41. IT.S.—State of Georgia v Trus¬ 
tees of Cincinnati Southern Ry, 
39 set 14. 248 U.S. 26, 63 L-Bd, 
104. 


48. Miss —^Hemmingway v. Ticks- 
burg, etc. B Co. 52 Miss 16. 

43. X7.S—Cunningham v Macon & 
B, R, Co., CCGa., 6 PCasNoS,- 
483, 3 Woods 418. 

44. TJ:S —Cunningham Macon, 

etc, R. Co., supra. 

4B. U.S.—Weil V. Alabama State 
Land Co, aC.Ala.. 175 F. 252. 

46. U.S —Cincinnati v. Morgan, 3 
Wall. 275, 18 L Ed. 146, 

47. U S —Cunningham v. Macon & 
B R Co., CCGa., 6 P.CasJjq‘o.3,^ 
483, 3 Woods 418. 

61 aJ. p 460 note 69. 
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48. U S,—Cincinnati v Morgan, 3 
Wall 276, 18 L Ed 146. 

49. Ky.—Sinking Fund Comrs. v. 
Northern Bank, 1 Mete. 174 

50. Ky—^Russell v. Cumberland, 
etc, R. Co , 8 Ky.Op 344. 

61. Iowa—^Muscatine Western R. 
Co v. ECorton, 38 Iowa 33. 

58. Ind.—Demaree v. Bridges, 65 N 
E. 601, 80 IndApp 131. 

61 C.J. p 460 note 74. 

53. Ind—State v. Clinton County, 
76 N.E. 986, 166 Ind. 162 

54. Ind.—State v. Clinton County, 
supra. 
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until the performance by such company of the con¬ 
ditions on which the grant is made.^^ The deter¬ 
mination of the commissioners as to whether the 
conditions of the grant have been complied with 
IS not conclusive in a direct action before a court 
of competent jurisdiction,^^ although it cannot be 
collaterally attacked ,57 hut no action for damages 
can be maintained against the commissioners for 
failure to act in favor of a railroad company un¬ 
less such failure is willful or corrupt.®* Where a 
public agency has subscribed to stock of a rail¬ 
road company, as an aid to the construction of its 
road, it is the duty of the commissioners to ex¬ 
change or otherwise dispose of such stock in the 
manner authorized by statute,®^ and to account for 
the proceeds thereof to the proper county, state, or 
municipal authorities,50 who may maintain an ac¬ 
tion against the commissioners for an accounting.*^ 

Ahandonmeni and termination of office. Com¬ 
missioners or other similar officers charged with 
the control of a grant of public aid cannot, while 
they continue to hold office, transfer their official 
rights*^ or divest themselves of their official du¬ 
ties,** and, on the other hand, they cannot per¬ 
form any official acts after they cease to hold of¬ 
fice *^ Such commissioners or similar officers may 
be removed from office for unlawful or willful non¬ 
feasance in office.** 

§ 35. Assignments of Right to Aid Granted 

A railroad company may assign Its right to aid which 
has been granted to It. 

A railroad company to which aid has been grant¬ 
ed may assign its right thereto,** and whether such 
assignment is with or without consideration ordi¬ 
narily is no concern of the state, county, or mu¬ 


nicipal corporation by which the grant is made *7 
Similarly, a company has power to make a general 
assignment of its right to avail itself of a standing 
offer of public aid,** even though it has not yet com¬ 
plied with the terms or conditions on which the of¬ 
fer is made.** Such an assignment of aid granted 
or of the right to obtain it may be made to private 
persons 70 

§ 36. Negotiation and Transfer of Securities 

In the absence of a provision to the contrary, a 
railroad company may negotiate securities issued to It 
by a state or a municipal corporation, or Its own securi¬ 
ties Indorsed by a state or municipal corporation, as a 
measure of public aid; and the rights of holders of nego¬ 
tiable bonds so issued are the same as those of holders 
of other negotiable instruments. 

Except as may be provided otherwise by consti¬ 
tution or statute,71 a railroad company has full au¬ 
thority to negotiate or transfer bonds or other se¬ 
curities issued to it by a state, county, or municipal¬ 
ity in aid of the establishment and construction of 
its road,72 or its own securities indorsed by a 
state, county or municipality, as a measure of 
public aid,*73 and the company may assign and 
transfer scrip issued to it7^ 

Rights of purchasers and transferees. Holders 
of negotiable bonds or securities issued in aid of a 
railroad company are entitled, as against a state, 
county, or muniapality by which such bonds or 
securities are made or indorsed, to the same rights, 
privileges, and immunities as holders of other ne¬ 
gotiable instruments.75 Where bonds are invalid 
as against the state, an innocent holder thereof 
may hold the railroad which negotiated the bonds. 7* 
An innocent holder is not affected by any fraud 
or mistake in the issue of the bonds77 although the 


55. us —Buffalo & J R Co v. Fal¬ 
coner, NT, 103 US 821, 26* L. Ed 
471. 

66. Minn.—^McManus v. Duluth, etc, 
R Co, 52 NW. 980, 61 Minn. 30 

57- Ind.—Demaree v Bridges, 65 N 
E. 601, 30 IndApp. 131. 

58. Iowa —^Muscatine Western R. 
Co V Horton, 38 Iowa 33 

59. N.T.—People v. Eddy, 3 Lans 
80—^People v Burnside, 3 Lans 74 

60. NT.—Griggs v, Griggs, 66 N.T, 

604. ' 

61. NT—Griggs V. Griggs, supra. 

62. NT.—^Biddlecom v. Newton, 13 
Hun 682 

63. NT.—Biddlecom v, Newton, su¬ 
pra 

64. NT.—^Biddlecom v- Newton, su¬ 
pra. 

65^ N T.—People v. Eddy, 8 Lans, 60 
—People V. Burnside, 3 Lane# 74. 


66. Iowa—^Manning v. Mathews, 30 
NW, 749, 70 Iowa 803—Arkansas 
Southern R Co. v. Wilson, 42 So. 
976, 118 La 396. 

61 ajr. p 461 note 88. 

67. La.—^Arkansas Southern R Co. 
V. Wilson, 42 So 976, 118 La. 395. 

68. Minn —State v. Hastings, 24 
Mmn. 78 

Wis —Crogster v Bayfield County, 
74 NW. 636, 77 NW 167, 99 Wis, 
1 . 

69. Minn —State v. Hastings, 24 
Minn 78 

7a La—Arkansas Southern R. Co. 
V. WUson, 42 So. 976, 118 La. 895. 

71. Ga.—Jones v. Mason, etc., R. 
Co, 89 G€l 138. 

51 C.J. p 461 note 93. 

72. XT.S.—Chicago, B. I & P. R. Co. 
V. Hhward, lowa^ 7 'tV'all 892, 19 
LBd. 117. 

61 C.J. P 461 note 94. 

415- 


73. Ala.—^State v. Cobb, 64 Ala. 127- 

74. Mass —Commonwealth v, 

Haupt, 10 Allen 88. 

75- U.S—Curtis v. Butler County, 
C.CPa, 6 P.Cas.No 3,600. 

Conn—Society for Sav. v New Lon¬ 
don, 29 Conn 174. 

lights in particular ease determined 
U S —Cunningham v. Macon & B, R. 
Co„ Ga, 16 S.Ct. 861, 156 US. 400, 
89 L.Ed. 47L 

76. US—^Tompkins v. Little Rock 
& Ft. S. R. Co, CC-Ark, 18 F 844, 
6 McCrary 697, afllrmed 6 SCL 
762, 125 U.S. 109, 81 L-Ed. 616— 
Tompkins v. Little Rock & Fit. S. 
R. qo., C.C.Ark. 16 F. 6. 

77, U S.—Florida Cent. R. Co, v. 
Schutte, Pla., 103 U.S. 118, 26 L 
Ed. 827. 

6X C J. p 461 note 98« 
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company may be liable to the state because of it;78 
but a purchaser or holder who has notice, actual or 
constructive, of irregularities or informalities in 
the bonds or securities or their negotiation takes 
subject thereto,*^9 and if they were fraudulently 
issued It is incumbent on a holder thereof to show 
that he is a bona fide purchaser for value 

§ 37. Termination, Avoidance, and Forfeiture 
of Grant 

A grant of public aid may expire by Its own terms 
on the occurrence of a designated event, and may be 
avoided if secured by fraud; it may be lost by failure 
to perform certain acts. 

A grant of public aid to a railroad company ex¬ 
pires 'by its own terms on the occurrence of any 
acts or circumstances expressly made a cause for 
such expiration,SI and may be avoided or its ex¬ 
ecution restrained if secured by fraud or misrep- 
resentation.S2 The right to the benefit of a grant 
may be lost by failure to claim it within a pre¬ 
scribed timers or failure to perform conditions pre¬ 
cedent, on which the grant is to be made;S4 but 
such right is not forfeited by an assignment of 
the aid granted,or by a temporary suspension 
of the work on the road,®® or by an omission to 
make compensation to a landowner for land tak¬ 
en 7 and, where a railroad company has substan¬ 
tially performed the conditions on which it be¬ 
comes entitled to aid, its right thereto is not af¬ 
fected by its subsequent misconduct in operating 
the road.®s 

No parol contract, stipulation, or limitation can 
be set up to defeat a tax voted in aid of a railroad 
company®® except to establish fraud,®® and, where 
the road has been completed before the tax is levied, 
an omission to state in the levy the time when the 
road was to be completed, will not defeat the tax 
The repeal of a statute authorizing a tax to be 


levied for the purpose of aiding a railroad com¬ 
pany docs not take away the light to such tax 
of a company which had expended money in con¬ 
struction on the faith of it, even though no levy 
has been made at the time of the repeal but, 
when no money has been expended in reliance on 
the tax, the repeal of the statute deprives the com¬ 
pany of all right to have the tax collected ®3 A 
grant of aid is not invalidated by a subsequent 
amendment to the charter of the company chang¬ 
ing its namc®^ or by any other change not a funda¬ 
mental one 

§ 38. -Effect of Sale, Lease, or Consoli¬ 

dation of Railroad 

According to some, but not other, authorities, where 
a railroad company which has been granted public aid 
transfers its property and franchises to another company 
before performing the conditions attached to the grant, 
the vendee company is not entitled to the benefit of the 
grant, even though it complies with such conditions; a 
grant of aid is not invalidated by an agreement of a 
company to sell or transfer its road after completion 
A grant of public aid Is not necessarily invalidated by 
consolidation. 

It has been held that, where a railroad company 
to which public aid has been granted transfers its 
property and franchises to another comi)any with¬ 
out having performed conditions which were at¬ 
tached to the grant, the vendee ccunpany is not en¬ 
titled to the benefit of the grant, even though it 
complies with such conditions,®® except when the 
grant was made with knowledge and in contempla¬ 
tion of a proposed transfer or assignment by the 
company in whose favor the grant was made;®*^ 
but there is authority to the contrary that, in the 
absence of statutory restriction, the sale of the 
railroad before compliance with the attached con¬ 
ditions does not destroy the right to the aid grant¬ 
ed, where such conditions arc thereafter complied 


78- Mass —Commonwealth v. 

Haupt, 10 Allen 38. 

79- XT'S—Curtis v. Butler County, 
CCPa, 6 FCasNo.8,500. 

61 C J P 461 note 1. 

80. XT S.—Curtis v. Butler County, 
supra. 

81. Pa.—West Branch Canal Co. v. 
Flmira, etc., H Co, 85 Pa 180 

61 C J. P 461 note 4. 

82. Neb—^NTash v. Baker, 56 NW 
376, 37 Neb. 713. 

61 C.J. p 461 note 6. 

83. Iowa —Cedar Rapids, etc, R Co 

V BlsefCer, 61 N.W. 37, 84 Iowa 
510. I 

61 C J. p 462 note 6. 

84. W.Va.—West Virgima, etc., R. | 


Co. y Harrison County Ct, 34 S.B 
786, 47 W.Va 273. 

85. La—^Arkansas Southern R Co. 
V Wilson, 42 So 976, 118 La. 396 

86- Iowa—^Merrill v. Welsher, 60 
Iowa 61 

51 O.J p 462 note 9 

87- NH—^Manchester, etc, R. Co v. 
Keene, 62 N.H 81. 

88. Minn.—Hodg:man v. St Paul, 
etc., R. Co, 28 Minn. 163. 

89. Iowa.—^Harwood v. Qulnby, 44 
Iowa 385—Muscatine Western R 
Co V. Horton, 38 Iowa 33, 

90. Iowa —^Muscatine Western R, 
Co. V. Horton, supra. 

91. Iowa—Burgres v Mabin, 27 N. 

W. 464, 70 Iowa 638. I 
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92. Iowa.—Cant in on ▼. Pubuguo, 
etc., R. Co., 42 NW. 6t3, 78 Iowa 
48, 6 L,R,A. 770— BurfirOM V. Maliln, 
27 N.W 404, 70 Iowa 633. 

93. Iowa,—Barthrl v. Meador, 33 N. 
W. 446, 72 Iowa 126. 

94. Ill.—Ueadinar v. Woddor, 66 Ill. 
80. 

Kan.—Chioaffo, etc., B. Co. v. Staf¬ 
ford County, 12 1>. 693, 86 Kan. 
121 . 

96- Ill.—Reading v. Wodder, 66 Ill 
80. 

98. Nob—^Midland Tp. v. Gage 

County, 66 N.W, 317, 37 Neb, 682. 

97. Wls.—^T,iynoh v. Bastern, eta, R, 
Co., 16 N.W. 743, 825, 67 Wis. 430 
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with,®® even though such sale works a dissolution 
of the original company.®® 

Under a statute giving taxpayers a right to stock 
in a railroad company on the payment of a tax voted 
in its aid, a sale of the road before completion 
works a forfeiture of the tax^ except where the 
transfer provides that stock of the purchasing com¬ 
pany of equal or greater value shall be issued to 
taxpayers m return for the aid voted® A grant 
of aid is not, however, invalidated by the agree¬ 
ment of a company to sell or transfer its road after 
completion,® or by a partial assignment of its 
franchises,^ or by the alienation^ or perpetual lease® 
of the railroad after completion; and, where there 
is no question as to the performance of conditions 
precedent, a state, county, or municipality cannot, 
after the collection and payment into the public 
treasury of a tax voted in aid of a railroad com¬ 
pany, set up the defense that the company had sold 
and disposed of its property and franchises before 
the tax became due.*^ 

Effect of consolidation of company. A grant of 
public aid to a railroad company is not necessarily 
invalidated by its consolidation or merger with 
another company,® and the consolidated company 
ordinarily is entitled to the benefit of the grant;® 
but, where the aid granted consists in a subscrip¬ 
tion to bonds of a railroad company, the company 
formed by its consolidation with another or others 
cannot claim the benefit of the grant on tendering 
bonds of such consolidated company,^® 

§ 39. Rights and Liabilities of Railroad Com¬ 
pany 

A grant of public aid should be strictly construed In 


favor of the rights of property. Where a grant is dul 
macTe and all the conditions are complied with, It b( 
comes a binding contract, and the grant cannot be with 
drawn or revoked without the consent of the company 

Since grants of public aid to railroad companie 
impose a burden on the public and deprive owner 
of property of the full rights of control and dis 
position thereof, such grants should be strictly con 
strued in favor of the nghts of property bu 
they should not be construed so strictly as to de 
prive a company of aid clearly intended to be givei 
it.i2 Where a grant of aid is duly made and al 
the conditions, if any, annexed thereto are per 
formed by the railroad company, it becomes a bind 
ing contract, to the benefit of which the compan} 
is entitled,!® in preference to any other compan 3 
to which a later grant has been or may be made,!-^ 
even though the conditions of the later grant may 
first be complied with by such other company,!® 
and this is true irrespective of the compan/s finan¬ 
cial ability to complete or maintain its road,!® and 
although the company has issued its own bonds 
in excess of the statutory limit ;!7 nor is the com¬ 
pany's right to such aid affected by its noncom¬ 
pliance with additional conditions in a subsequent 
statute!® or by independent conditions which are to 
be performed after the company is entitled to the 
aid.!® 

After it has so become binding, a grant cannot 
be withdrawn or revoked without the consent of 
the company;®® but until aid has actually been 
granted the company has no vested right thereto,21 
and until then the method by which grants may 
or must be made may be altered without infringing 
any right.®® Under some statutes a mere vote of 
the public to issue bonds or levy a tax in aid of a 


98. Iowa —^nCuscatine Western R. 
Co V. Horton, 38 Iowa 33. 

99. Iowa —^Muscatine Western H 
Co V. Horton, supra. 

1. Iowa —State v. Iowa Cent. R 
Co. 32 NW. 403. 71 Iowa 410, 60 
Am.R. 806. 

51 C J. p 462 note 25. 

2. Iowa —Cantlllon v. I>ubuque, “etc, 
R. Co. 36 KW 620, reversed 42 N. 
W. 613, 78 Iowa 48, 5 Lt.RA. 776. 

3. Rian—Southern Kansas, etc.. R 
Co. V Towner, 21 P. 221, 41 Kan. 
72. 

4. U.S —Cass County v. GiUett, Mo, 
106 US. 585, 26 I.Rd. 586. 

Wis.—^Lynch v. Eastern, etc, R, Co., 
15 N.W 743, 826, 67 Wis. 430. 

6. Iowa.—^Parsons v. Childs, 86 
Iowa 108 

6. Iowa —Chicago, etc, R Co. v. 
Shea, 26 N.W. 901, 67 Iowa 728. ^ 
74 C. J S.—27 


7- Iowa—Merrill v. Marshall Coun¬ 
ty, 86 NW. 778, 74 Iowa 24. 

8 . US.—^Bates County v. Winters, 
Mo., 5 S Ct 167, 112 U.S 325, 28 L. 
Ed 744. 

Kan.—Chicago, etc, R. Co. v. Staf¬ 
ford County, 12 P. 593, 86 Kan. 
121 . 

9. US.—^Livingston County v. First 
National Bank of Portsmouth, Mo., 
9 set 18, 128 U.'S 102, 32 LBd. 
359 

51 C.J p 462 note 34. 

10. N J —New Jersey Midland R. 
Co. V. Strait, 35 N.J.Law 322. 

11. Ind—Demaree v Johnson, 49 N. 
E 1062, 50 N.E. 376, 156 Ind. 419. 

la. S.C.—State v. Ashmore, 44 SC. 
L. 248 

61 aj. p 463 note 89. 

13. U.S —^Red Rock v Henry. Minn., 
1 set 484, 106 US. 696, 27 LJ3d. 
251 

51 C J. P 463 note 40. 
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14. Kan.—Chicago, etc, R Co. v. 
Osage County, 16 P. 828, 38 Kan. 
697. 

15. Kan —Chicago, etc., R Co. v. 
Osage County, supra. 

16. Ind.—Zintsmaster v. Crill, 114 N. 
B. 210. 185 Ind. 610. 

Iowa—Whitney v. Chicago, etc, R. 

Co.. 110 N.W. 912, 183 Iowa 608. 
17- Iowa.—Whitney v. Chicago, etc., 
R. Co., supra. 

18. Ala.—Tennessee, etc, R. Co. v. 
Moore, 36 Ala. 371. 

19. Iowa—^Zorger v. Rapids Tp., 36 
Iowa 175. 

51 OJ. p 468 note 46. 

20. U.'S —^Red Rock v. Henry, Minn 
1 S Ct 434, 106 U.S. 596, 27 L.Ed. 
251. 

51 C.J. p 463 note 47 

21. Mo.—State v. Garroutte, 67 Mo. 
445. 

22. Mo.—State v. Garroutte, supra. 



§§ 39-40 


RAILROADS 


74 C.J.S 


railroad is not sufficient to entitle the company 
to the aid voted until there is also made an agree¬ 
ment between the company and the county or mu¬ 
nicipality, fixing the conditions on which the money 
or bonds are to be delivered,^ or until the tax voted 
has been collected.24 

Where money granted is to be paid over to the 
railroad company 'Vhen ordered by the court," the 
company has no lien on money collected but not 
ordered to be paid over, and until so ordered the 
money may be recalled from the agent holding 
iL25 Where a railroad company issues warrants 
in anticipation of taxes voted by a municipality 
in aid of the company, providing that they shall 
be receivable by the company from the county treas¬ 
urer in pa 3 rment of the aid voted, neither the rail¬ 
road company issuing them nor the indorser there¬ 
of is liable thereon until after a demand that they 
be received by the county treasurer in p3.yment of 
the railroad tax, and his refusal so to receive 
them.^® 

§ 40. -Acceptance and Performance of 

Conditions 

a In general 

b. Construction, maintenance, and Opera¬ 
tion of railroad 

c Location of railroad, offices, stations, 
etc. 

d. Amount or value of work done 

e. Expenditure of aid 

a- In General 

A railroad company becomes entitled to the benefit 
of aid granted to it only on substantial compliance with 
all the conditions precedent on which the grant was 
mader unless performance of such conditions Is waived 
or excused; acceptance of the grant is an acceptance 
of all Its conditions and estops the company to attack 
them.' 

In order that a* railroad company may becoihe 
entitled to ^id granted to it by a state, county, or , 


other municipal corporation, and compel the col¬ 
lection of the tax, the issue of bonds, or the like, 
as the case may be, it must at least substantially 
perform on its part all the conditions precedent on 
which the grant was made^^ unless the performance 
of such conditions has been waivcd^s or is suffi¬ 
ciently excused ,29 and the acceptance of a grant 
IS an acceptance of all its terms and conditions,30 
so that the company is estopped to assert that such 
terms or conditions are void or unreasonable 3i 
In determining whether conditions have been com¬ 
plied with, the language used in the grant should 
be considered according to its ordinary and popu¬ 
lar meaning, that is, as it would be understood 
by the voters or public generally.2 2 

Where the condition is the running of the first 
locomotive over the line of road between certain 
points, the running of the company's trains along 
the road of another company for a part of the 
distance under a lease from the latter, liable to be 
terminated by either party on notice, is not a sub¬ 
stantial compliance,33 although it has been said 
that it would be otherwise if the performance were 
under a perpetual lease3<t or a purchase of the other 
road.25 Bonds or moneys gi anted as aid should 
not be deposited in escrow, in advance of compli¬ 
ance with the conditions of the grant,2 3 and such 
a deposit, if made, docs not enlarge the company's 
rights or give it any vested rights in advance of 
compliance with such conditions,37 Where aid 
granted is payable in portions or installments, the 
right of the company to one installment is not af¬ 
fected by its failure to comply with the conditions 
on which another or other installments are pay¬ 
able. 3 3 

Conditions subsequent Where a railroad com¬ 
pany fails to perform fully conditions subsequent 
attached to a grant or acts in consideration of 
which the grant was made, the municipality grant¬ 
ing the aid has a cause of action against the com¬ 
pany on common-law principles to recover the mon- 


S3. US—^Pope V. Board of Qom’rs 
of Lake County, C.C.Ind, 51 F 
769. 

B1 C J, p 463 note SO. 

24. US—^Pope V. Board of Com'rs 
of Lake County, supra. 

25. Mo—^Henry County v. Allen, 60 
Mo. 231. 

26. Iowa —^Llsle v, Iowa, etc, R 
Co., 6 N.W. 696, 64 Iowa 499 

27- Minn.-—Birch Cooley v. Minne¬ 
apolis First Wat Bank, 90 N.W. 
789, 86 Minn 385. 

61 C. J. p 463r note 65. 


28- UiS—Randolph County v Post, 
ni., 93 US 502, 28 L.Ed. 057 
Elan —^Memphis, etc, R Co. v. 
Thompson, 24 ICan. 170 

29. Mo —State v. Daviess County 
Ct., 64 MO 30 

30. W.Va.—^West Virginia, etc, R 
Co V Harrison County Ct., 34 S.B. 
786, 47 W.Va. 273. 

31- Tenn—Mobile, etc, R Co. v. 

Wisdom, 5 Heisk. 125. 

WVa—^West Virginia, etc, R Co v 
Harrison County Ct, 34 S.E. 786, 
47 W.Va 273. 


32. Ill.—-People V, Clayton, 88 Ill. 
45. 

33. Ill .—Poople V, Clayton, supra. 
84. HI.—^People V. Clayton, supra 
35- Ill.—^People V. Clayton, supra. 

36. W.Va—-West Virginia, oto, R. 
Co. V. Harrison County Ct, 34 S. 
E. 786, 47 W.Va. 273. 

37. W.Va.—West Virginia, etc., R. 
Co. y. Harrison County Ct, supra. 

38. Tenn.—Sholl v. Carter County, 
Oh.ApJ), 42 S.W. 78. 

61 C.J. p 464 note 66. 
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ey or bonds delivered to it, or the value of the 
aid.^® 

h. ConstructioiL, MainteiiaiLce, and Operation of 
Railroad 

A railroad company's right to aid granted depends 
on Its performance of any conditions relative to the con¬ 
struction, maintenance, or operation of the railroad; in 
the absence of a provision specifying the time within 
which such conditions should be performed, the railroad 
company is entitled to a reasonable time. 

In accordance with the general rules relating to 
the performance of conditions attached to a grant 
of public aid, a railroad company's right to aid 
granted depends on its performance of any con¬ 
ditions relative to the construction, maintenance, 
and equipment of the road,40 as that it shall be 
constructed between designated points or to or 
through a designated place^i or that it shall be com¬ 
pleted and put into operation>2 the absence 
of an 3 rthing in the grant to the contrary, a provi¬ 
sion making the construction of the railroad a con¬ 
dition of the grant does not require construction 
in any other manner or a railroad of any other 
character than that which is contemplated by the 
charter of the company and is usual under like cir¬ 
cumstances and, unless the terms of the grant 
describe the kind of road, the condition is complied 
with by constructing any road which is capable of 
doing the business of the territory through which 
it passes, even though it be a narrow-gauge road.44 

While it has been held that a purchase of a com¬ 
pleted line of railroad is not sufficient compliance 
with such a condition,45 there is authority for the 
contrary view, at least where the road purchased 
constitutes only a minor part of the line for the 
construction of which the aid was granted.^^ Un¬ 
der a condition requiring completion or operation, 
the railroad need not be perfect in every respect 
so long as it is in a condition to be operated 


but it must be so far completed that it may be prop¬ 
erly and regularly used for the purpose of trans¬ 
porting freight and passengers,^® and must be in 
as reasonably fit condition, and as safe and con¬ 
venient for public use, as new roads usually are in 
similar localities,^® and construction in such an 
incomplete and imperfect manner that the ordi¬ 
nary business, of the company cannot be transact¬ 
ed thereon is not sufficient.®® 

Even though not expressed by the grant, and un¬ 
less otherwise provided* therein, the maintenance 
and operation of the railroad during the life of 
the company as fixed by its charter or articles of 
incorporation is ordinarily, by clear implication, 
either a condition of, or the consideration for, the 
grant of aid.®^ 

Time for commencement and completion of con¬ 
struction. In the absence of express provision in 
a grant of public aid, conditioned on the construc¬ 
tion or completion of the railroad, as to the time 
within which. construction shall be commenced or 
the railroad be completed, the company is entitled 
to a reasonable time,®® and mere lapse of time, pro¬ 
vided it is not tmreasonable, will not cause a for¬ 
feiture of the company's rights,®® except where the 
charter of the company requires its road to be com¬ 
pleted within a specified period, in which case such 
requirement will be regarded as a condition of 
the grant ®4 Where, however, the time for com¬ 
mencement®® or completion®® is specified in the 
grant, the right of the railroad company to the aid 
granted depends on compliance with such provi¬ 
sions, and a court of equity will not relieve it from 
a failure to comply therewith®*^ unless such failure 
is caused by the state, county, or municipality grant¬ 
ing the aid.®? An act of God is not, it has been 
held, an excuse for failure of compliance;®® nor 
IS a delay excusable which results from the com¬ 
pany's negligence in taking the steps necessary to 


39. Minnw—^Huickley v. Kettle Kiver 
R. Co, 72 NW 836, 70 Mum. 106 

61 C J. p 464 note 67 
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41. Iowa—^Burgres v. Mabin, 27 N. 
W 464, 70 Iowa 633. 

61 C.J. p 464 note 71. 

42. Me.—Portland, etc., R. Co. v. 
ECartford, 68 Me. 23. 

43. Minn.—EGodgrznan v. St. Paul, 
etc., R. Co., 23 Minn. 163. 

44k Iowa.—Casady y, Lowry, 49 
Iowa 623-7~Meader v, Lowry, 45 
Iowa 684. 

45. Iowa.—^lowa, etc, R, Cfo. v. 

Schenek, 10 NW 216,*66 Iowa 628 
61 C. J. p 466 note 76. • * 


46. Kan —Chicago, etc, R. Co. v. 
Makepeace, 24 P 1104, 44 Kan. 6761 

61 C J. p 465 note 77. 

47. Iowa—Chicago, etc., R. Co. v. 
Shea, 25 NW. 901, 67 Iowa 728. 

61 C.J P 466 note 78. 

48. Minn.—^Hodgxnan y.' St. Paul, 
etc, R Co., 23 Minn 163. 

61 C j: p 466 note 79. 

49. NH.—^Manchester, etc, R. Co. v. 
Keen, 62 N.H. 81. 

60. Iowa—Cox y. Porfest City/etc, 
R. Co, 22 N.W. 672, 66 Iowa 289. 
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51. Minn—^Hinckley y. Kettle Rlyer 
IL Co., 72 N.W. 836# 70 Minn. 106. 

52. ITS.—Green y. Lyersburg, C.C. 
Tenik, 10 FCaaNo.B,766, 2 PMppi 
477. 


53. Minn—State v. Lime, 23 Minn. 
621. 

61 CJJ. p 465 note 84. 

64. T7.S.—Green y. Dyersburg, CC. 

Tenn, 10 F.Cas.No.6,756, 2 Flipp. 
477. 

56, N.T.—Pamham y. Benedict, 13 
NB 784, 107 NT 159. 

61 C.J p 665 note 86. 

56. US—Grattan Tp. y. Chilton, 
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secure the right to cross i3ie lines and road of an¬ 
other company.®^ 

A statute providing that the running of the period 
for the performance of such conditions shall be 
stayed during such time as performance is pre¬ 
vented by an injunction is not retroactive.Un¬ 
der some statutes the failure of a railroad company 
to commence work or complete the road within the 
specified time does not operate as a forfeiture of 
the aid voted until a declaration of forfeiture is 
made by the proper board or officers and in the 

manner prescribed.®^ 

The commencement of work on the railroad, 
within the requirements of conditions as to the time 
thereof, means the time of beginning the work of 
construction,®® and not the acquirement of the right 
of way®4 or the letting of contracts for the con¬ 
struction of the road.®® 

c. Location of Bailroad, Offices, Stations, Etc. 

A railroad company i$ entitled to the benefit of a 
grant of aid only on complying with any condition there¬ 
to attached rdative to the location of the railroad or 
the establishment and maintenance of its offices, sta¬ 
tions, etc, unless performance of such conditions has 
been waived. 

In accordance with the general rules relating 
to the performance of conditions attached to a 
grant of public aid, a railroad company is entitled 
to the benefit of such a grant only on complying 
with any condition thereto attached relative to the 
location of its railroad®® or the establishment and 
maintenance of offices,®^ stations,®® and repair 
shops and roundhouses,®® unless performance of 
such conditions has been waived,*^® or unless the 
change in location is authorized by law^i or was 
contemplated by the municipality or county when 

it made its subscription.'^^ 


Substantial performance of such conditions, how¬ 
ever, ordinarily is sufficient; and so, where the 
road is completed and accomplishes the main pur¬ 
poses of the grant, in making connection between 
designated points, inconsiderable changes made by 
the company in the route originally proposed, 
such as alterations in the line of the road which 
do not change the terminal points or materially 
affect the general route,74 do not deprive the com¬ 
pany of the right to the aid granted. The survey 
of a line of a railroad before voting a tax to aid 
in its construction docs not constitute a representa¬ 
tion as to the location of the line of the road which 
is binding on the company or on which a taxpayer 
is authorized to rely ,7® and the fact that there is 
some deviation from the original route as set forth 
in the company*s articles of incorporation does not 
disentitle the company to the aid where it docs not 
appear that the location of the road on such route 
is a condition on which the aid was grantcd.76 
However, where at the time of submitting such 
proposition the route of such road was located, it 
will be presumed, in the absence of proof to the 
contrary, that such location was a part of the prop¬ 
osition,77 and so, if after the vote is taken the lo¬ 
cation IS changed to a route materially different 
from the original one, the right to such aid is lost7® 

d. Amomit or Value of Work Done 

In order to become entitled to the benefit of a grant 
of public aid, a railroad company must comply substan¬ 
tially with a condition attached to the grant requiring 
the company to do an amount of work on the railroad 
equal to a specified value. 

Under a condition attached to a grant of public 
aid requiring the railroad company to do work on 
the railroad equal in value to the amount of aid 
granted, earth work is not alone to be included in 
determining whether or not such condition has been 


60. 2£inn —^McManus v Duluth, 

etc, R. Co-, 62 IST.W. 980, 51 Minn. 
80. 

61. Minn—^McManus v. Duluth, etc., 
R. Co, supra. 

62. Ind —Nixon v Campbell, 4 NE 
296, 7 N.B 268, 106 Ind. 47. 

51 C J. p 466 note 94. 

63. Ind.—State v. Wheadon, 39 Ind. 
520 

64. Ind—State v. Wheadon, supra. 

65. Ind—State v. Wheadon, supra. 

66. Tex—Kansas City, etc, R. Co, 
V. State, 163 S.W 682, 106 Tex 
249, error dismissed 36 S Ct. 653, 
241 U.S 650, 60 L..Bd 1221. 

51 C J. p 466 note 1. 

67. Minn—State v. Minneapolis, 21 
NW. 722, 32 Minn. 601. 

51 O.J. P 466 note 2. 


68 - Ark—^Fayetteville Wagron, etc, 
Co V, Keneflck Constr. Co., 88 S. 
W 1031. 

51 C J. p 466 note 3. 

69- La —^Bradley-Ramsay Lumber 
Co. V. Perkins, 33 So. 361, 109 La. 
317. 

70- Me—Bucksport, etc, R. Co. v. 
Brewer, 67 Me. 295. 

Ohio —Stewart v. Little Miami R 
Co., 14 Ohio 363. ' 

71- Me —^Lowell v. Washington 
County R. Co., *37 A. 869, 90 Me 
80. 

51 C J. p 466 note 6. 

72. Wis—Lynch v Eastern, etc, R 
Co. 15 N.W. 743, 826, 67 Wis 430 

73. Cal —Stockton, etc., R, Ca v 
Stockton, 61 Cal. 328. 
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R. Co. 37 A. 869, 90 Me. 80. 
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Va. 732, 66 Am S.R. 906. 
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complied with,^® but all the work which enters 
into the construction of the roadbed complete for 
the transportation of cars may be included. Sub¬ 
stantial performance of such a condition is neces¬ 
sary, as in the case of every other condition at¬ 
tached to such grants, in order to entitle the com¬ 
pany to the aid granted ;Si but although a company 
does not expend a sum sufficient to entitle it to the 
whole aid granted it may be entitled to collect the 
part earned in satisfaction of the whole.®2 

e. Expenditure of Aid 

Public aid granted to a railroad company must be 
expended in the manner and for the purpose prescribed, 
if any. 

Where a grant of public aid to a railroad com¬ 
pany is by its terms made for a designated purpose 
or to be expended in a prescribed manner, the aid 
must be expended by the company in the manner 
prescribed,83 and must be applied on such part of 
the railroad as the grant may designate.s^ When 
the condition is that the aid shall be expended at a 
particular place or for particular purposes ''if nec¬ 
essary,” the company is bound to exercise reason¬ 
able judgment as to such necessity,85 and is at lib¬ 
erty to use any surplus remaining for other pur- 
poses.85 However, except where so provided in 
the grant or by general statute,87 it is not necessaiy 
that aid granted by a county or other municipal cor¬ 
poration be expended within the territorial lim¬ 
its thereof,88 

§ 41. -DeKvery of Stock to Municipality 

or Taxpayers 

Under a statute to such effect, a railroad company 
to whose stock a state or municipal corporation sub¬ 
scribes in order to aid in the establishment and con¬ 
struction of the railroad must deliver its stock in such 
manner, to such persons, and on such terms as may be 
prescribed. 

In some jurisdictions statutes provide for or 
permit subscriptions to be made by the state, coun¬ 


ties, or other municipal corporations to the stock 
of a railroad company, in order to aid in the es¬ 
tablishment and construction of its railroad, and 
direct the delivery of stock so subscribed to such 
public corporation or to the taxpayers thereof; 
and, where a subscription is made, the company 
has no right to the value of the aid as a donation,83 
but must exchange therefor its stock in such man¬ 
ner, to such persons, and on such terms as may 
be prescribed by the subscription or the statute au¬ 
thorizing it,80 whereupon the municipality or tax¬ 
payer to whom stock is delivered becomes a stock¬ 
holder of the company, with all the rights, priv¬ 
ileges, and liabilities of other stockholders.A 
provision in a railroad company’s charter that a 
certain per cent of its stock shall be paid in cash 
does not apply to public aid extended to the com- 

pafny.83 

§ 42. -Payment of Interest and Securities 

or Repayment of Aid 

The liability of the company to pay Interest on se¬ 
curities issued or Indorsed in its aid, or to pay or re¬ 
deem such securities or repay other aid lent, and the 
time, mode, and terms of such payment, are governed 
by the statute or grant under which the securities were 
Issued or indorsed. 

The liability of a railroad company to pay inter¬ 
est on securities issued or indorsed by a state, 
county, or other municipal corporation in its aid,^® 
or to pay or redeem such securities or repay other 
aid lent,8^ and the time®® and mode, manner, and 
terms®® of such payment or repayment, depend on 
the terms of the statute or grant under which such 
securities were so issued or indorsed or the aid 
was granted, although even where there is no ex¬ 
press covenant by the railroad company receiving 
such securities or aid to repay the amount thereof 
there may be implied from the statute and the ac¬ 
ceptance of the aid an absolute promise of repay¬ 
ment ®7 The public corporation cannot be com- 


79. HI—Illinois Midland B. Co. V. 
Barnett, 86 HL 313 

BO. Ill—^Illinois Midland R Co v 
Barnett, supra. 

31. Ill.—^People y. Waynesville, 88 
ni. 469v 

B2. Iowa.—Casady v, Liowry, 49 
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39. Ind.—Bamer v. Bayless, 33 NJBI 
907, 34 NB 602, 134 Ind. 600. 

NT.T.—^Biddlecom v. Newton, 18 Hun 
682. 

34. NT.—^People V, Morgan, 66 
Barb 473, 1 Thomps & C. 101, re¬ 
versed on other grounds 66 N.T. 
587. 

35. Ky,—^Marion County v, ZiOuis- 


' ville, etc., R. Co., 78 S.W. 437, 25 
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pelled to accept payment before maturity;®* nor 
can the railroad company make the pa 3 niient in a 
manner not contemplated by the statute.®® Under 
some statutes, if a railroad company fails to pay 
such securities when due, the municipality issuing 
them may take possession of the road,^ provided it 
does so in the manner prescribed by the statute.* 

§ 43. Enforcement of Grant 

A grant of money out of general public funds or of 
money which has been commingled with the general 
funds may be enforced by an ordinary action at law to 
recover the amount thereof; where the grant consists 
of bonds an action at law will not lie to enforce the 
grant, nor will a proceeding in equity to compel issuance 
of such bonds ordinarily lie. 

Where a state, county, or other municipal cor¬ 
poration has made a grant of money to a railroad 
company out of the general public funds, or mon¬ 
eys granted have been mingled with the general 
funds, an ordmary action at law may be maintained 
by the company entitled to the benefit of such grant 
to recover the amount thereof,® although no such 
action will lie where the moneys granted are held 
in the treasury as a separate and distinct fund;^ 
and no such action lies where the aid granted con¬ 
sists of bonds rather than money* Where a bill 
in equity has been instituted to enjoin the issuance 
of bonds granted in aid of a railroad company, the 
company may maintam a cross bill to enforce their 
issuance;® but ordinarily proceedings in equity to 
compel the issuance of bonds will not lie.*^ 

§ 44. Grants of Aid by .Federal Government 

The rights and liabilities of parties under grants of 
aid to railroads by the federal government are controlled 
by the acts under which such grants are made. 


Grants of public aid to railroad companies by 
lending money, bonds, or credit, or, as discussed in 
Public Lands §§ 148-169, by granting public lands, 
have been made in some cases by the United States, 
through acts of congress, as in the case of the 
''Pacific Railroad Acts,"® and the rights and liabib 
ities of the parties under such grants are con¬ 
trolled by the terms of such acts,® Thus, under the 
“Pacific Railroad Acts,” it has been held that the 
grants made by such acts to the Central Pacific 
Railroad Company were precisely the same in char¬ 
acter and amount as those made to the Union Pa¬ 
cific that the Union Pacific was under an obli¬ 
gation to build and operate a telegraph line along 
Its right of way,!^- and to transport mail, passen¬ 
gers, supplies, etc., for the government at a fair 
and reasonable rate not to exceed that paid by 
private parties for the same kind of service, 
a certain portion of such compensation to be ap¬ 
plied on the government bonds and interest that 
a certain per cent of the net earnings of the road 
should be applied to the payment of bonds and in¬ 
terest that the United States has no claim 
against the stockholders of the Central Pacific on 
account of the aid bonds issued to that company;!* 
that under such acts the United States sustains 
two distinct relations to the Union Pacific Rail¬ 
road Company, namely, that of the government cre¬ 
ating it and exercising legislative and visitatorial 
powers, and that growing out of the contract con¬ 
tained in the charter and its amendment,!® but 
that it did not thereby become a trustee vested with 
power to enforce the proper use of the property 
and franchises granted for the benefit of the pub¬ 
lic, since there were no cestuis que trust 
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§ 45. Main Line 

The location of a railroad consists fn the selection, 
and adoption of the particular line or route on which ft 
IS to be constructed. Such location by the company in¬ 
vests it with title as against third persons or rival com¬ 
panies, and, as against the landowner, invests the com¬ 
pany with an inchoate title constituting an encumbrance 
on the title of the landowner. 

The location of a railroad consists in the selection 
and adoption of the particular line or route on which 
it is to he constructed.^® a mere survey is not a 
location;^® but in order to constitute a valid loca¬ 
tion there must be an adoption of a particular line 
or survey by the company itself,and until it has 
done so it has no ng-ht to condemn lands,nor has 
the landowner any right to recover damages as for 
a taking of his lands .22 The actual construction of 
the road may operate as a definite location there¬ 
of;^® also, there is a valid location whenever the 
railroad company has adopted a particular line or 
survey,®^ although actual construction is not begun 
until years afterward,®® and such location invests 
the railroad company with title as against third 
persons or rival companies.®® As against the land- 
owner, such location mvests the railroad company 
with an inchoate title which constitutes an encum¬ 
brance on the title of the landowner,®7 and gives 
the company the right to proceed to condemn the 
lands®® and the landowner a right to recover dam¬ 
ages,®® although the title of the company as against 
the landowner is not complete until compensation 


has been made or secured,®® The mere making of 
a preliminary survey by a railroad company does 
not prevent the owner of the land from alienating 
his title pending the final adoption of the line,®^ and 
where the land is alienated after preliminary sur¬ 
vey, but before final adoption, the alienee having 
title at the time of such final adoption is the party 
entitled to damages.®® 

§ 46. -Statutory and Charter Provisions 

While charter or statutory provisions relating to the 
route of a railroad must be conformed to, they will be 
reasonably construed. 

It IS competent for a state to prescribe the route 
of a railroad created by it,®® and, in so far as the 
location of a road is regulated by a statutory or 
charter provision, the company must comply there^- 
with.®4 The company may, in the absence of any 
constitutional or charter restrictions as to the length 
or direction of a railroad, be authorized to construct 
a road lying entirely in one county,s® or town or 
aty,®® or having a arcular or polygonal route 
beginning and terminating at the same place.®*^ 
Where the legislature has reserved a general power 
to alter or amend all charters, it may, after the 
road has been located, but before it is constructed, 
limit a discretion previously vested in the company 
as to the selection of the route and require that it 
be located through a certain point®® Constitutional 
or statutory provisions may reqmre railroads pass- 
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ing within a specified distance of certain towns to 
pass through them, and the recovery of a penalty 
for failure to comply therewith may be authorized.^® 
Such provisions are mandatory.^® 

Construction, Constitutional or statutory provi¬ 
sions imposing duties,or charter provisions con¬ 
ferring powers,^® on a railroad company in respect 
of the route of the railroad will be reasonably con¬ 
strued. Indefinite terms of description as to the 
route or points along it, such as “at," “near,” “at 
or near,” and the like, should be so construed as to 
vest in the company a reasonable discretion as to 
the exact location,^® and, where the terminal points 
are fixed, indefinite terms of discretion must be 
construed with reference thereto.^^ A provision 
authorizing a railroad company to construct a rail¬ 
road “along” a river does not authorize the company 
to locate it in or upon the river,^5 but where the 
company is authorized to locate its road through 
certain towns it need not pass through such towns 
in the order named in the statute.*^® Under a 
charter provision authorizing a railroad company to 
construct its road on the most practicable route 
“passing near” a particular place, it may construct 
the road through such place and, where two dif¬ 
ferent routes are authorized, the fact that a certain 
place is specified as a necessary intermediate point 
on one route does not necessarily prevent its being 
made an intermediate point on the other if the 
latter be adopted.^® So, also, where a railroad com¬ 
pany is authorized to construct a railroad between 
certain points, the route not being specifically 
designated, and to construct a lateral road from the 
mam line to an intermediate point, it may construct 
the main line through such point if the location is 
made in good faith and does not show an abuse of 
discretion.^® An authority to construct a double 


track road should be construed to mean two tracks 
essentially upon the same location in order to enable 
cars to run in opposite directions without detention 
or collision, and not two essentially different routes 
such as would be occupied by parallel roads 50 

§ 47. -Discretion of Railroad Company 

Where the exact location of a railroad Is not pre- 
scribed by charter or statute, the location between the 
termini named or within the limits of the general de¬ 
scription given rests in the sound discretion of the rail¬ 
road company. 

Where the exact location of a railroad is not pre¬ 
scribed by a statutory or charter provision, the lo¬ 
cation between the termini named or within the 
limits of the general description given rests in the 
sound discretion of the railroad company,5l sub¬ 
ject to any restrictions which a municipality may 
lawfully impose under statutory authority.^® It may 
select the route which it deems feasible and ad¬ 
vantageous and it has been held bound to select 
such route as will best serve its own and the public 
interests rather than the speculative interests of its 
officers and stockholders or land speculators.^^ 

§ 48, -Method of Determination, Reme¬ 

dies, and Proceedings 

a. In general 

b. Remedies 

a. In General 

Ordinarily the final determination of the location of 
a railroad must be made by the directora of the com¬ 
pany and be the corporate act of the company. 

The location of the route of a railroad must be 
determined by proceedings taken under, and in the 
manner provided by any statutes governing the sub¬ 
ject.®® As a general rule, the location of its line 


39. Tex—iKansaa City, etc., R. Co. 
V. State, Civ.App, 155 RW. 661. 
modified on other grounds 163 S 
W 582, 106 Tex. 249, error dis¬ 
missed 36 S.Ct. 563, 241 XT.S. 650, 
60 Ii.Bd. 1221. 

40. Tex.—Kansas City, etc., R. Co. 
V State, 163 S.W. 582, 106 Tex. 
249, error dismissed 36 S Ct 563, 
241 U.S 650, 60 LSd. 1221. 

61 C.J. p 472 note 67. 

41- Tex.—^Felton v. Kansas City, 
etc, B. Co, Oiv.App., 132 S.W. 650. 

51 iC J p 472 note 68. 

49. Mo —Chicago, etc., B. Co. v. Mc- 
Cooey, 200 SW. 59, 273 Mo. 29. 

51 C J. p 478 note 70. 

43. Tenn—Collier v. fCTnion B, Co, 
88 S.W. 166, 118 Tenn. 96- 

5a.NC.J. p 473 note 71. 

Discretion of company generally see 
infra S 47. 


44i Ga.—^Bndwell v. Gate City 
Terminal Co, 66 IS.B 624, 127 Ga. 
620, 10 LB.A.,K.S, 909. 

51 C-J. P 473 note 72, 

45. N.J.—Stevens v. Erie B. Co., 21 

259 

61 C J p 473 note 78. 

46. Mass.—Commonwealth v. Fitch¬ 
burg B Co, 8 Cush. 240. 

47- SC—^Hill V- Southern B. Co, 
46 S.E. 486, 67 S.C. 548. 

48. NH.—State v. Wilton R. Co, 
19 N.H. 621. 

49. TJ.S—^Bonaparte v. Camden, etc, 
R. Co., C.aN.X, 3 F.CasNo.1.617, 
Baldw. p. 205. 

60. N,T—^People V. New Tork, etc., 
R. Co., 46 Barb. 73, 26 HowPr. 
44. 

51 C J. P 478 note 78. 
parallel roads see infra S 49. 
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51. N.T—^Rochester, etc, B. Co. v. 
New York, etc., B. Co., 17 N.E. 680, 
110 N.T. 128 

51 C.J. p 473 note 80. 

Construction of charter or statute 
using indefinite terms of descrip¬ 
tion as vesting reasonable discre¬ 
tion in company see supra 9 46. 

52. D1 —Chicago, eta, R- Co, v. 
Dunbar, 100 Ill. 110. 

61 C.J. p 478 note $1. 

63. Mont.—State v. Tenth Judicial 
Dist. Ot, 88 P. 44, 84 Mont. 635, 
115 Am SB. 540. 

Or.—Pacific R, etc, Co. v. Astoria, 
etc., R. Co., 99 P. 1044, 68 Or. 247. 

54. US—Oldham V. Chicago Sc N. 
W. By. Co„ CaAJS*D., 52 F.2d 
111 . 

55. NT—^In re Long Island B Co, 
46 N.T. 864. 

51 aj. p 474 note 84 [a]. 
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is intrusted to the company alone,and the final 
determination must be by the corporate act o£ the 
company itself ^7 If the statute expressly provides 
by whom and in what manner the company shall 
act, the requirements must be complied with ^8 Or¬ 
dinarily the location should be determined by the di¬ 
rectors of the company,59 but in the absence of a 
statute so requiring it has been held that the formal 
action of the directors of the company is not es¬ 
sential to a valid location.®® It has been held that 
an engineer cannot locate the line.®l 

In so far as the location is discretionary with the 
railroad company, the courts will not attempt to con¬ 
trol or interfere with the exercise of such discretion 
unless it is clearly shown that it has been abused 
nor can persons whose lands may be taken or af¬ 
fected by the location selected object that a different 
route might have been adopted®® unless they are au¬ 
thorized by statute to make such objection and have 
a review of the propriety of the location selected.®^ 
Under a statute providing that the location selected 
by the railroad company shall be approved by the 
court on view of a jury, the company may waive 
its right to select the location in the first instance 
and permit the jury to do so.®® 

Presumption of regularity. Every presumption 
in favor of the regularity of proceedings whereby 
a railroad is located should be indulged after a 
lapse of more than twenty-five years during which 
the railroad was maintained and operated without 
objection.®® 

b. Bemedies 

The construction of a railroad on an unauthorized 


location may be enjoined, or the company may be com¬ 
pelled by mandamus or mandatory injunction to comply 
With constitutional or statutory requirements as to the 
places through which the road shall pass; but some¬ 
times an injunction applied for by a person specially in¬ 
jured Will be refused and the plaintiff left to his action 
at law. 

A writ of mandamus or mandatory injunction may 
be employed to compel a railroad company to comply 
with constitutional or statutory provisions as to the 
places through which its road must pass,®7 even 
though the road has passed the place before suit 
is filed.®® Where a railroad company is required 
under its charter or by reason of constitutional or 
statutory provisions to locate its road so as to pass 
through a particular town or city, such municipality 
or its citizens,®® or the state,^® has sufficient interest 
to be entitled to sue to compel compliance therewith. 
The construction of a railroad on an unauthorized 
location may also be enjoined at the suit of a person 
who will be specially injured thereby but, if the 
railroad has already been constructed, ordinarily the 
court will not enjoin the continued operation of 
trains thereon, which would result in inconvenience 
to the public, but will leave plaintiff to his action 
at law.7® So also, if the location of the road is not 
specifically designated by the statute or charter, the 
company will not be enjoined at the suit of a private 
landowner from constructing its road on the route 
selected unless it is clearly shown that the discre¬ 
tion of the company has been abused, but plaintiff 
will left to his action at law.7® The fact that 
a railroad company has violated a provision of its 
charter as to the location of its road may not be 
set up by a subscriber to stock as a defense m an 
action by the company to recover the amount of the 


Be. Ill —Chicag-o, etc., R. Co. v. 

Dunbar, ISO Ill. 110 
Pa—^New Tork, etc, R, Co, v. 
Toungf, 33 Pa. 176. 

B7. W.Va—Chesapeake, eta, R Co. 
V. Deepwater R. Co, 50 SR 800, 
67WVa 641 
51 CJ. p 474 note 86. 

S8. U,S—Weidenfeld v Sug-ar Run 
R. Co. CCPa., 48 F. 615 
51 C J. p 474 note 89. 

69. ni.—Golconda Northern R. Co. 
V. Gulf Lines Connecting R Co, 
106 NB 818, 265 III. 194, Ann Cas. 
1916A 833. 

51 C J. p 474 note 90 

60. Tenn —Tennessee Cent R Co 
V Campbell, 78 S,W. 11, 109 Tenn. 
655. 

51 O.J. p 474 note 91. 

61. Pa —Williamsport, eta, R. Co 
V. Philadelphia, etc, R. Co*, 21 
A 645, 141 Pa 407, 12 L.RJL 220. 

51 C.J. p 474 note 92. 


62. US.—^Bonaparte v. Camden, etc, 
R Co, CCNX, 8 FCasNo.1.617, 
Baldw. p 205 

51 C.J. p 474 note 94. 

63. Mont.—State v. Meagher Coun¬ 
ty, 88 P 44, 34 Mont. 635, 116 Am. 
SR 540. 

61 C J. p 474 note 95. 

64h NY —^Matter of Niagara Falls 
Hydraulic Power, etc, Co, 23 N 
YS 31, 68 Hun 391. affirmed 89 
NB 21, 143 N.Y 669. 

51 CJ. p 474 note 96 [a] 

65. Pa—'In re Philadelphia, etc, R. 
Co, 6 Whart 25, 36 Am.D. 202. 

66. Me.—U S Peg Wood, etc, Co. 
V. Bangor, etc, R. Co, 72 A. 190, 
104 Me. 472. 

67. Tex—Kansas City, etc, R Co. 
V State, CivApp, 156 SW, 661, 
modified on other grounds 168 6 
W 582, 106 Tex 249, error dis¬ 
missed 36 set. 553, 241 U.S. 650, 
60 L.Bd 1221. 


Mandamus to compel performance 
of duty by railroad company gen¬ 
erally see Mandamus S 231 d 

68. Tex—Kansas City, eta, R. Co 
V. State, supra. 

69. Ga—^Macon, etc., R Co. v Gib¬ 
son, 11 S.B. 442, 85 Ga 1, 21 Am. 
S.R 136. 

61 C.J p 474 note 1. 

76. Tex—^Kansas City, etc, R. Co 

V. State, CivApp., 165 SW, 561, 
modified on other grounds 163 S. 

W. 682, 106 Tex 249, error dis¬ 
missed 86 set 653, 241 US. 650, 
60 L Bd. 1221. 

61 C J. p 474 note 2. 

71- NJ—Stevens v. Brie R Co„ 21 
NJ.Bq. 259. 

NY.—^Mason v Brooklyn City, eta, 
R. Co, 36 Barb 373* 

72. NJ—Stevens v. Erie R Co., 21 
N JBq. 269 

73. US.—^Bonaparte v Camden, etc., 
R. Co, C.CN.J., 3 F.CasNo 1,617, 
Baldw. p. 205. 
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subscription^^ 

A commission may have jurisdiction to investigate 
and make an order in a proceeding to compel a rail¬ 
road to locate its road through a place specified in 
its charter or provision 

Questions of lazv and fact. The question as to 
the existence of natural obstacles preventing the con¬ 
struction of a railroad through a specified place is 
one of fact,7 6 as is also the question whether a 
road is begun at or near a particular place as re¬ 
quired by contract.*^ 

Judgment, In an action to compel a railroad 
company to locate its line through a specified town, 
a judgment conditioned on the performance of cer¬ 
tain acts and requirements by the citizens of the 
town may be granted where by constitutional or 
statutory provisions such matters must be provided 
before the road need be constructed through such 
town 

§ 49. Parallel Roads 

A charter or statutory prohibition of the construc¬ 
tion of a railroad parallel to, and within a certain dis¬ 
tance of, an existing railroad will be construed strictly 
and not extended further than its terms require. 

The mere grant of a right to construct a railroad 
between certain points does not prevent the state 
from subsequently authorizing the establishment of 
another parallel and competing railroad'^9 or other 
mode of transportation,^® and no monopoly will be 
presumed to have been intended in the enactment of 
a general law for the formation of railroad com¬ 
panies. One railroad company may, in the ab¬ 
sence of any legislation to the contrary, be author¬ 
ized to build a second railroad parallel with its own 
road.®2 


In some cases the construction of parallel rail¬ 
roads within a certain distance of an existing rail¬ 
road IS prohibited by the charter of the first com- 
pany,*3 or by a general statute,^^ m which case a 
railroad company which has already constructed or 
located its road may enjoin another company from 
constructing a road within the limits prohibited by 
the statute,*86 but exclusive grants of this character 
will be construed strictly and not extended further 
than their terms require.^® It has been held that 
the prohibition applies only to an entire road in 
itself extending to each point and not to a chain or 
series of railroads, one of which might reach one 
of the prohibited points and another the other 
but there is also authority to the contrary.88 

§ 50. Lateral or Branch Roads, Spurs, 
Switches, Sidings, and Extensions 

The length and location of lateral or branch roads 
are discussed infra § 51, of spurs, switches, turn¬ 
outs, and sidings infra § 52, and of extensions infra 
■§ 53. 

Examine Pocket Parts for later cases. 

§51. -Lateral or Branch Roads 

In the exercise of authority conferred by the proper 
legisIMive body, and subject to the conditions or restric¬ 
tions * imposed by such body, a railroad Company may 
construct lateral or branch roads and, before doing so, 
determine in good faith such matters as location, length, 
direction, and termini. 

While a railroad company has an implied authority 
to construct such switches, turnouts, and sidings as 
may be necessary for the proper operation of the 
road and conduct of its business, as discussed infra 
§ 122, it cannot construct lateral or branch roads 
without legislative authority.8® Such authority is 


74. Ark —^Mississippi, etc., R. Co 
V Cross, 20 Ark. 443. 

51 C J p 475 note 6. 

Higrlxts and liabilities of stockbold- 
ers see supra § 14. 

75. S.D —Chicago, etc, R Co v. 
Dougherty. 163 W.W. 716, 89 SJD 
147. 

51 OX p 476 note 8. 

78. 'Tex—(Kansas City, etc. R Gp 

V. State. CivApp., 166 S.W. 661, 
modified on other grounds 163 S. 

W. 682, 106 Tex. 249, error dis¬ 
missed 36 S.Ct. 658, 241 U.S 660, 
60 li Xd. 1221. 

77. Wash—Hunt v. Upton, 87 P. 
66, 44 Wash 124. 

78. Tex—(Kansas City, etc, R Co. 

V. State. Civ.App, 156 SW. 661, 
modified on other grounds 163 S 

W. 682, 106 Tex 249, error dis¬ 
missed 36 set 663, 241 U.S 660, 
60 D Bd. 1221 

61 C.J. p 475 note 18. 


79. Ill—^East St Louis Connecting 
R Co V Bast St Louis Union R. 
Co, 108 Ill, 266 

Parallelism of roads as affecting 
right of companies to: 
Consolidate see infra § 236. 
Contract for control, operation, or 
use see infra § 227 
Make or take lease see infra § 212. 
Sell or purchase road see infra $ 
201 . 

80. Ind —^Lafayette Plankroad Co 
y. New Albany, etc. R, Co,, 13 
Ind. 90, 74 AmD. 246: ^ 

61 C'J p 476 note 16. 

81. Ill —^Bast St. Louis Connecting 
R: Co V. Bast St Louis Umon R. 
Co, 108 Ill. 266. 

82. Pa—Catawissa R. Co v. Phil¬ 
adelphia, etc, R. Co., 3 Pa Dist 
111, 14 Pa.Co. 280. 

Tenn—^Memphis, etc., R. Co* v Un¬ 
ion R. Co., 95. S W. 1019, 116 Tenn. 
500. 


83. Mich—Michigan Cent R. Co v. 
Michigan Southern R Co, 4 Mich. 
361. 

51 C J. p 476 note 19. 

84. Special statute is void where 

the subject is dealt with by an ex¬ 
isting general law —Morrison v. 
Cook, 91 SB. 671, 146 Ga, 670—61 
GJ p 476 note 20 [a]. , 

85. Ga—Geoigia Northern R Co 
V Tiflon, etfc‘, R. Co, 35 S.B,'l04, 
109 Ga 762. 

86. Va—Wheelwright v.' Common¬ 
wealth, 49 <8 B 647, 108 Va. 612. ’ 

61 C J. p 475 note 22. 

I » 

87. Mich.^Michlgan Cent. B. Co v. 
Michigan Southern R. Co., 4 Mich. 
361. 

8& ’ Mass.—Bojrton^ etc,, Corp. v. 
Salem, 2 Gray 1. * 

89. Ill.—^Lake Shore, etc.« R. Co v. 
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frequently granted by charter, general statutory pro¬ 
visions, or city ordinances,^^^ which often contain 
conditions precedent to the exercise of the right 
which must be complied with,®l and any limitation 
as to the length, character, or location of such roads 
must be observed Except in so far as expressly 
restricted, the railroad company has a broad discre¬ 
tion in determining not only the necessity for the 
proposed branch, but also such matters as its loca¬ 
tion, length, direction, and termini,®® which, unless 
exercised in bad faith, will not be interfered with 
by the courts®^ or restrained at the instance of 
persons whose lands may be taken or affected there¬ 
by;® 5 but, if a railroad has no right to construct 
a branch road, its construction may be enjoined at 
the suit of a person who will be inj'ured thereby ®® 
So, where a railroad company is authorized to con¬ 
struct lateral or branch roads, it is, except in so 
far as restricted by statute, invested with the same 
power and authority as it possesses and can exer¬ 
cise-in the construction of its mam line,®^ including 
the power to acquire and condemn lands,®® and sub¬ 
ject to the same rules with respect to the occupation 
or use of streets and highways.®® 

Connection with madn hne- A lateral or branch 
line shohld be connected with, and lead from some 
point on, a main line.^ It may proceed from some 


point between the termini® or it may be constructe< 
from one of the terminal points of the main line.* 

A company authorized to construct a main lin< 
and certain branches cannot abandon the construe 
tion of the main line and retain the nght to con 
struct the branches.'* 

Length or direction compared with that of mair 
line. A lateral or branch road may be constructed 
in the same general direction as the mam line.® 
Also, m the absence of any provision to the contrary, 
a branch road which is of greater length than the 
mam line may be constructed,® or a branch may be 
constructed from a branch, or two branches have a 
common stem leading to the main line, provided 
neither exceeds the length prescribed by statute 
from such line.'^ 

§ 52. - Spurs, Switches, Turnouts, and 

Sidings 

Switches, sidings, and spur tracks may be construct¬ 
ed in pursuance of statutory authority. 

Under some railroad statutes private owners of 
lands, mills, quarries, mines, or limekilns, in the 
vicinity of any railroad, canal, or slack-water navi¬ 
gation are authorized to construct,® or have con¬ 
structed,® lateral or spur railroads, and to acquire 


Baltimore, etc., B. Co., 37 NTB 91, 
149 ni. 272. 

51 C J p 470 note 26. 

90. Md—^Levin ,v. Baltimore & O 
R Co.. 17 A 2d 101, 179 Md 125. 

Pa.—C. O. Struse & Sons ICo v. 
ReadinfiT Co, 158 A 360. 302 Fa. 
211 

61 C J. p 476 note 27. 

Statute not affected or repealed lay 
later statute 

A statute authorizing* railroad 
companies to extend their lines on 
certain conditions does not repeal 
or affect a previous statute author- 
izmg the construction of branch 
roads—Appeal of Volmer, 8 A 223, 
116 Pa. 166. 

91. TT.S.—^Memphis v. St. Louis, 
etc., R. Co, Tenn„ 183 P. 629, 10e> 
CCA 75 

61 C.J p 476 note 28 

92. Cal.—^Boca, etc, R. Co v. Sier¬ 
ra Valleys R Co, 64 P. 298. 2 ICal. 
App. 546. 

51CJ. p 477 note 29. 

Company authorised to oonstruct 
only particular branoh cannot con¬ 
struct any other. 

Cal.—^Boca* etc, R Co. v. Sierra 
Valleys Co., supra. 

Wash—^Biles y.,Tacoma, etc, R. Co., 
32 P. 211, 5 Wash. 509 
90. HI.—^Newhail v. Grelena^ etc, R, 
Co., 14 Hi. 278. 

61 ax p 477 note 80. 


94. Me —Ulmer v Lime Rock R. 
Co, 57 A 1001, 98 Me 679, 66 L. 
RA 387 

511C J P 477 note 31. 
location held determinable by cor¬ 
poration, not by court 
Pa—C O Struse & Sons Co. v. 
Readingr Co, 153 A 350, 302 Pa 
211 . 

96. Pa—Rudolph v. Pennsylvania, 
etc. R. Co. 31 A. 131, 166 Pa. 480 

, 61 CJ* p 477 note 82. 

^6. N.T —Goelet v Metropolitan 
Transit Co, 1 N.T.S. 74, 48 Hun 
620 

,61 C.X p 477 note 33. 

97. Pa —^Pittsburarh v. Pennsylva- 
ma R Co, 48 Pa. 366 

98. HI—^NTewhall v. Galena, etp., R. 
Co, 14 III 273. 

Pa—^French v. Philadelphia, etc., R 
Co, IS Phlla 187. 

Condemnation of property for lat¬ 
eral or branch roads see Rminent 
Domain & 39. 

99. Pa—Appeal of McAboy, 107 Pa. 
648 

1, Wash—^Biles v Tacoma, etc, R. 
Co, 82 P 211, 6 Wash 609 
Statute held not to require physi¬ 
cal eonneotfon enahHbg cars to 
run directly from a lateral railroad 
directly to and on the rails of the 
miaiii railroad^ but where the toads 


are of different gauge It is neces¬ 
sary to provide reasonable facilities 
for handling tra^ffic by transferring 
the contents of the cars on one rail¬ 
road into cars on the other railroad 
—^In re Gladys Coal Mining Co, 91 
Pa Super. 67. 

2. Va —^Baltimore, etc., R. Co v, 
Wheelmg, 13 Gratt 40, 64 Va 40. 

61C J. p 477 note 39 

3. N.T.—-New York Cent, etc., R 
C V. Untermyer. 117 NY.S. 443. 
133 App.Div. 146, affirmed 89 N, 
E 1106, 196 NY 631. 

61 C X p 477 note 40. 

4- NY —Goelet v Metropolitan 
Transit Co, 1 N.YS. 74, 48 Hun 
620 

5. Pa—^Appeal of McAboy, 107 Pa 
648. 

61 CX p 477 note 41. 

8. Pa—Appeal of Volmer, 8 A 223, 
116 Pa 166 

7- W.Va—Wheeling Bridge, etc., 
Co. V. Camden Conaolldated Oil 
Co, 13 SE 369, 36 W.Va 206. 

8. Ind.—Westport Stone Co. v 
Thomas, 94 N.E.^406, 176 Ind. 319, 
35 LRA..N.S., 646. 

51C J p 477 note 46. 

9. Wia-^Menasha Woodenware Co. 
V. State R. Commission, 166 N.W. 
436, 1^7 Wia 19. 

61 C.^. p 478 ^Qte 47. 
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wharves and landings where such roads connect with 
a canal or other navigation but such roads are 
authorized only in connection with a public improve¬ 
ment, railroad, or highway of some description, 
and any limitation as to their length, character, or 
location must be observed,!^ Where railroads are 
required to construct sidings and spur tracks at sta¬ 
tions, they must do so only where it is necessary in 
order to furnish sufficient accommodations for the 
transportation of passengers and property Inas¬ 
much as commissioners may not be appointed to pass 
on the propriety of constructing an industrial switch 
on a route not described in the petition therefort^ 
or to substitute a new route for that described,^® 
a motion for leave to construct such a switch may 
be denied where the route described is conceded 
faulty in that it includes private property which can¬ 
not be acquired A® 

§ 53. - Extensions 

The right of a railroad company to extend its road 
depends on statutory authorization and the observance 
•of requirements or conditions Imposed by statute. An 
•extension must be from one of the original termini and 
S)e substantially in the same general direction as the 
road already constructed. 

A railroad company cannot, without legislative 
authority, extend its road beyond the termini orig¬ 
inally authorized, i)ut the legislature may authorize 
It to do so^8 and to construct an extension longer 
than the original line.l^ Ordinarily whether a rail¬ 
road company having the requisite authority will ex¬ 
tend its line to points not before reached is for it 
to determine but if at any time it fails to make 
extensions which its duty as a common carrier 


bound to keep up with public demands requires the 
remedy is through appropriate proceedings instituted 
by the commonwealth.^^ Where the right to extend 
is given by the statute under which the company is 
incorporated, no specific amendment of the charter 
IS necessary to authorize an extension.^2 a. power 
to extend a road beyond its original terminus in¬ 
cludes the power to acquire the use of the road of 
another company beyond such point ,23 but a stat¬ 
ute authorizing an alteration in the route or termini 
for the purpose of improving the line does not au¬ 
thorize an extension of the lane beyond one of 
the original terminL2^ 

Any requirements or conditions imposed by the 
statute authorizing the extension must be complied 
with.26 Where a railroad company is authorized to 
extend its road, the extension must be from a point 
on the road already built and not a separate and 
independent road,26 and the extension must be from 
one of the original termmi and not a departure from 
an intermediate point,37 and it must be substantially 
in the same general direction as the road already 
constructed 38 So also, where a railroad company 
is authorized to extend its road to a specified point, 
the statute will be construed as contemplating the 
most direct eligible route considered with reference 
to facility of construction.33 

§ 54 , Federal Control 

Under a federal statute, a railroad company engaged 
In Interstate commerce may not extend its line of rail¬ 
road unless and until it obtains from the Interstate Com¬ 
merce Commission a certificate of public convenience 
and necessity; and where it undertakes to do so, the 
construction of the extension may be enjoined at the 
suit of a party in interest. 


10 , pa—^Hays v BrigrSTS, 74 Pa. 373, 
61 C.J. p 478 note 48. 

11- Pa—Appeal of Waddell, 84 Pa. 
90—KeeUnff v Griffin, 56 Pa 305, 

12. DC—Oppenheimer v. Philadel¬ 
phia, etc., R Co, 39 AppD.C. 263. 

51 IC.J. p 478 note 50. 

13. Tex —State R Commission v. 
Pecos, etc,, R. Co., CivApp., 212 
SW 636 

14. N.T—George Sweet Mfg. Co v. 
Van der Hoof, 121 N.T S. 842. 187 
AppDiv. 492. 

16. N.T—George Sweet Mfg. Co. v. 
Van der Hoof, suprsL 

16. N.T—George Sweet Mfg Co, 
V. Van der Hoof, supra. 

17. N.T.—Greenwich, etc., R. Co v 
Greenwich, etc, Mectric R. Co., 66 
NE 278, 172 N.T. 462. 

18. Ind.—Newcastle, etc., JR. Co v, 
Peru, etc., R Co., 3 Ind. 464 

51 0.1. p 478 note 57. 

Tlia term ^'extend,’’ as used in a 
statute giving a railroad company 


which had been authorized to build 
a single or double track on certain 
streets in a city the right to extend 
its course, means to continue or pro¬ 
long Its course, and not to build in¬ 
dependent branch roads—^People v. 
New Tork, etc, R Co., 45 Barb., N. 
T, 73, 74, 26 HowPr. 43—26 C.J. 
p 225 note 85 [a]. 

19. N.H.—^Laconia St. R Co.'s Pet., 
52 A. 468, 71 N.H. 865, 

51 C J. p 478 note 58 

80. Ohio —Morgan Run R. Co v. 
State Public Utilities Commission, 
120 NB. 296, 98 Oh^o St 218. 

61 C J. p 478 note 59. 

81. Pa—^Pioneer Coal Co. v. Cher- 
rytree, etc, R. Co, 116 A. 45, 272 
Pa. 43 

22. OB^a—^Florida Cent, etc,, R Co. 
V. Bell, 31 So. 259, 43 Fla. 359. 

83. U.S—^Union Pac R. Co. v. Ma¬ 
son City, etc, E. Co, Neb, 128 F. 
230, 64 C.CA. 348, affirmed 26 S. 
Ct 19, 199 U S. 160, 60 KEd. 134. 
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24- NT.—Greenwich, etc., R, Co. v. 
Greenwich, etc, Electric R. Co, 
65 NE. 278, 172 N.T. 462. 

25. N.T —^Brooklyn, etc., R. Co. v 
Long island R, Co., 76 N.T.B. 777, 
72 App.Div. 496, appeal dismissed 
70 NE 1096, 178 N.T. 693. 

51 C J p 479 note 66. 

Necessity of obtaining certificate of 
public convenience and necessity 
from interstate commerce commis¬ 
sion seo infra § 64, 

86. Ga -Savannah, etc., R. Co. v 
Shlels, 33 Ga. 601. 

61 0 J. p 479 note 66. 

27. Ga —^Leverett v. Middle Geor¬ 
gia, eta, R. Co., 24 S.E. 164, 96 
Ga. 386. 

51 CJ. p 479 note 67. 

28. N.T.—^People v. New Tork, etc, 
R. Co., 45 Barb. 73, 26 How.Pr. 44 

51 O.J. p 479 note 68. 

29. Ind.—^Newcastle, etc., R. Co- v. 
Peru, eta, R. Co., 8 Ind. 464- 

51 aJ. p 479 not4 69. 
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Obtaining a certificate of public convenience and urban electric railways which are not operated as a 

necessity from the Interstate Commerce Commission part or parts of a general steam railroad system.33 

IS a prerequisite to the construction of new trackage In determining whether a proposed construction con- 
where the proposed construction is within the pro- stitutes an extension of a line of railroad or a mere 

visions of the federal statute, 49 U.S C A. § 1 par. spur, industrial, switching, or side tracks, resort 

(18), which prohibit a railroad company from un- must be had not only to the words and context, but 

dertaking an extension of its line of railroad unless also to the policy disclosed by the statute.^^ 

and until it obtains such certificate ;S0 but in a Under the federal statute. 49 U.S.C.A. § 1, par 
particular case the proposed trackage may not be ( 2 O), the construction of an extension without a 

an “extension’ within the meaning of the stat- certificate having been obtained may be enjoined 

ute,8i or the statute may be otherwise inapplicable.32 p^^y in interest ;*5 but in order 

or the facts may be within an express statutory ^ p^^y in interest an individual must possess 

exemption, 49 U.S.C.A. § 1 par (22), of the con- something more than a common concern for obedi- 

struction of spur, industrial, team, or switching ence to law, and it is necessary that he have some 

tracks, or side tracks, located or to be located wholly special or peculiar interest which may be directly 

within one state, or of street, suburban, or inter- and materially affected.^® Another railroad com- 


XJ S.—^Missouri Pac. R Co. v. 
St. Louis Southwestern Ry. Co, C. 
CJH-Ark., 73 P2d 21—Southern 
Pac Co. V. Western Pac. Califor¬ 
nia R Co, CCACaJ.. 61 P2d 732 
—^Interstate Commerce Commis¬ 
sion V. Piedmont & N Ry Co., D. 
CSC, 61 F2d 766, alflrmed Pied¬ 
mont & N. Ry. Co V. Interstate 
Commerce Commission, 52 S Ct 
641, 286 US 299, 76 LEd. 1116— 
51 C.J. P 479 note 72 
Certificate for construction of new 
line see supra § 6. 

Power of commission to authorize 
or require extension of line see 
Commerce 9 142 b. 

Statute held not unconstitutional 
US—^Interstate Commerce Commis¬ 
sion V. Piedmont & N. Ry. Co, D. 
CS.C, 51 P2d 766, afllrmed Pied¬ 
mont & N. By. Co. V Interstate 
Commerce Commission, 52 S Ct. 
541, 286 U.S. 299, 76 LEd 1115. 
Pasties 

(1) Railroad threatened with com¬ 
petition througrh proposed extension 
of another road has interest in ap¬ 
plication for extension entitling it 
to intervene —^Pennsylvania R. Co. 
V. U. S. DC.Pa, 40 F2d 921. 

(2) Other decisions with respect 
to parties see 51 C.J. p 479 note 72 
Cl]. 

Pvldenoe 

(1) Exercise of discretion by In¬ 
terstate Commerce Commission in 
issmng certificate authorizing exten¬ 
sion of railroad lines will not be 
set aside if supported by evidence — 
Pennsylvania R Co. v. U. S., D.C. 
Pa., 40 F 2d 921. 

(2) Evidence held sufficient to 
support finding of commission of 
public convenience and necessity for 
railroad’s construction of extension 
—^Pennsylvania R Co. v U. S, su¬ 
pra—61 C.jr. p 479 note 72 [k] (8). 

(3) Whatever regard commission 
may have given former application 
as related matter in determining 


convenience and necessity of rail¬ 
road extension, distinguished from 
evidential matter, in determining 
later application, cannot invalidate 
last order—^Pennsylvama R. Co, v. 
U. S, supra. 

(4) Other decisions with respect 
to evidence see 51 CX p 479 note 
72 [k] 

31- US.—^Missouri, K. & T. R. Co. 
of Texas v. Texas & N. O. R. Oo,, 
C.ATex, 172 P2d 768 
Ark.—St Louis Southwestern Ry. 
Co V Missouri Pac. Ry. Co., 49 S. 
W.2d 1064, 186 Ark. 824, affirmed 
63 set. 616, 289 US. 76, 77 LEd. 
1042. 

61 C.J. p 479 note 72 [b], [n] 

32. Ooustruotiou begun iu good 
faith prior to effective date of 
statute 

Fla—Seaboard Air Line R. Co. v. 
Tampa bouthem R. Co., 121 So. 
477, 97 Fla. 840. 

61 CJ. p *479 note 72 [ZJ. 

Carrier engaged la. intra-state ooxu- 
mexce 

The statutory provision under con¬ 
sideration IS restricted in its ap¬ 
plication to carriers engaged in 
transporting persons or property in 
interstate and foreign commerce and 
IS intended to affect intra-state com¬ 
merce only as that may be inci¬ 
dental to the effective regulation 
of interstate commerce —Claibome- 
Annapolis Ferry Co. v. U. S, App. 
DC, 62 set. 440. 286 U.S. 382, 76 
LEd. 808. 

33. Ark —St. Louis Southewestem 
Rv, Co, V Missouri Pac. Ry. Co., 
49 SW.2d 1064, 185 Ark, 824, af¬ 
firmed 63 €.Ct. 516, 289 US. 76, 
77 L.Ed. 1042 

61 C J. p 480 note 73. 

34. U S —^Missouri Pac, R. Co. v. 
Chicago, R. I & P. Ry Co, C C A. 
Ark, 41 F.2d 188, certiorari denied 
61 set 74. 282 US. 866, 76 L.Ed 
766. 

61 C.J. p 480 note 73 [o], 
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Purpose of statute 

(1) Purpose of statute is to em¬ 
power commission, in proceedings 
instituted by a carrier proposing to 
engage in transportation over or by 
means of extended line, authorita¬ 
tively to decide whether it would be 
in the public interest—^Powell v U 
S., Ga., 57 set 470, 300 U.S. 276, 
81 L.Ed. 643. 

<2> Other purposes see 61 CLJ. p 
479 note 72 [a]. 

35. U.S—^Western Pacific California 
R, Co. V. Southern Pacific Co, Cal, 
62 set 66, 284 U.S 47, 76 L.Bd. 
160, conformed to C.CA, Southern 
Pac Co. V. Western Pac. Califor¬ 
nia R. Co., 161 F.2d 732—^L Singer 
& Sons V. Union Pac, R. Co., C.C 
A,Mo., 109 F2d 498, affirmed 61 
set 254, 811 US. 295, 86 LJBd. 
198. 

61 aj. p 479 note 72 [h], Ci] (2). 

Xiaohes by a company contesting 
construction of an extension was not 
shown where it protested immedi¬ 
ately on learning that the line was 
planned.—^Texas, etc., R Co. v. Gulf, 
etc, R. Co., Tex, 46 S.Ct 263, 270 
US. 266, 70 L.Ed. 678. 

Two compaiiles covered by single 
order 

The court cannot separate and di¬ 
vide a line authorized by the inter¬ 
state commerce commission and so, 
where a single order authorized two 
railroads to build separate sections 
of lines found necessary, the order 
cannot be enjoined as to one rail¬ 
road company—Chesapeake, etc., R. 
Oo V. U. S, DaW.Va,, 85 F.2d 769, 
affirmed 61 S,Ct. 837, 283 U.S. 86, 76 
L Ed. 824. 

36. U.S.—^L. Singer & Sons v. Un¬ 
ion Pac R. Co. Mo, 61 set 264, 
311 US. 296, 86 LJB3d. 198. 

Sight to sue Is Individual so that 

plaintiffs are not helped by umting. 
—Jj Singer & Sons v. Union Pac. R. 
Co., supra. 
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pany wTaich will be affected as a competitor by the 
extension may sue for an injunction ;37 but it has 
been held that the interest of a railroad company 
threatened with competition does not alone authorize 
It to maintain an independent suit to set aside an 
order of the commission authorizing an extension.38 

§ 55, Termini 

A railroad company has a reasonable discretion In 
locating a terminus not definitely fixed by the legisla¬ 
ture, as where the terminus Is designated by terms of 
indefinite description, such as “at,” “near,” and the 
like; and where it is authorized to construct its road 
from or to a certain tbwn or city. It is not obliged to 
begin or stop construction at the corporate limits, but 
may, as far as the state is concerned, fix a terminus 
at any point within the corporate limits. 

In the absence of any constitutional or statutory 
restrictions a railroad company may be authorized 
to construct a railroad having both of its termini 
in the same town, city, or village.®® If the statute or 
charter under which a railroad is constructed spec¬ 
ifies Its termini, such provision must be complied 
with;^® but the terminus need not be located at 
exactly the place specified by the charter or articles 
of incorporation, as long as there is no substantial 
variance therefrom.^i 

Where the legislature does not undertake definite¬ 
ly to fix the termini or one of the termini of a rail¬ 
road, a reasonable discretion should be allowed the 
company as to the location,^® and such discretion, 
unless clearly abused, will not be interfered with.^® 
This rule applies where the terminus is designated 
by terms of indefinite description such as *'at,'' 


"near,” and the like,^^ or as being on a state or 
county line without fixing the particular point.45 
Where a railroad company is authorized to construct 
a road to one or the other of two cities named, it 
may select either of such places as its terminus.**® 

Construction into cities, towns, and villages. An 
authority to construct a railroad "to” or "from” a 
certain city, town, or village is not restricted to 
the corporate limits but authorizes the company 
to construct its road from a point within,or to a 
point within,4® the place named as a terminus, par¬ 
ticularly where the company is authorized by its 
charter to acquire property within such place.®® A 
railroad company may also construct its road into 
a certain place where the charter designates its 
terminus as being “at,”®i or “at or near,”®^ such 
place; and where a statute authorizes the construc¬ 
tion of a railroad "between” two places, such places 
are not excluded and the road may be constructed 
into them.®® In such case, in the absence of any 
restriction, express or implied, the company may, 
as far as the state is concerned, fix its terminus at 
any point within such place.®^ 

Under a charter authorizing the construction of a 
railroad "to” or "from” a certain town or city, the 
company is not obliged to construct its road into 
such place but may stop' at the corporate limits,®® 
or, if It goes within the corporate limits, is not 
obliged to establish its terminal at any particular 
point within such limits;®® but when authorized to 
construct its road from a certain place it cannot 
begin at a point; neither on nor within, but entirely 
outside of, the corporate limits.®^ 


37- XJ S —Detroit, etc, R Co. v. 
Boyne City, etc, R. Co, D<C.Mxc1l, 
286 F 640. 

Company constmotlng* railroad In 
good faifli 

U.S.—Western Pacific California R. 
Co. V. Southern Pacific Co, Cal., 
62 set. 66, 284 US 47, 76 LBd 
160, conformed tq Southern Pac. 
Co. V. Western Pac. California R 
Co. C.CA,, 6X P.2d 732. 

38. TJ6.—Pennsylvania R. Co. vi U 
S, DCPa, 40 F2d 921. 

39. Tenn—Collier v tJmon R. Co., 
83 SW. 165, 113 Tenn, 96. 

61 C J. p 480 note 74. 

40. Pa.—Commonwealth v. Frank¬ 
lin Canal Co, 21 Pa. 117. 

81CJ. p 480 note 75. 

41. N" T —'People v. Public Service 
Commission, 166 N.T S, 1023, 171 
AppDiv. 866, reversed on other 
irrounds 126 NB. 488, 227 N.Y. 
248 

42. Wlai. —Northern Pac. R. Co. v. 


Doherty, 75 NW. 1079, 100 Wis. 
39. 

61 C J. p 480 note 77. 

43. Wis—Northern Paa R. Co. v. 
Doherty, supra. 

61 C J p 480 note 78 

44. Wis —^Northern Pac R Co v. 
Doherty, 76 ,NW. 1079, 100 Wis 
39, affirmed 20 S Ct 677, 177 U.S 
421, 44 DBd 830 

61 C.J. p 480 note 79. 

45. Pa—Commonwealth v. Cross 
Cut R. Co, 63 Pa 62 

51 C J. p 481 note 80 

46. Va.—Sherwood V. Atlantic, etc., 
R. Co., 26 S.E, 943, 94 Va. 291 

47. Ala—Geor^a Cent R. Co. v. 
Union Springs, etc, R Co, 89 So 
473, 144 Ala. 639, 2 L.RA,N.S, 
144. 

61 C.Jr. p 481 note 82. 

48- Ill—^McCartney v. Chicago, etc, 
R. Co., 112 Ill. 611. 

51 C J. p 481 note 88. 

49. Ala.—Georgia Cent. R. Co. v. 
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Union iSpnngs, etc., R. Co, 39 
So 473, 144 Ala 639, 2 Li.RA.,NS, 
144 

51 C J. p 481 note 84. 

50. 111.— Mo^es V. Pittsburgh, etc., 
R Co, 21 Ill. 51C. 

61. N.Y.—Mason v. Brooklyn City, 
etc., R Co*, 85 Barb. 373. 

52. N Y —^Mohawk Bridge Co. v. 
Utica, etc, R. Co, 6 Paige 664. 

,53. N J.—Morris, etc., R Co. v. New 
Jersey Cent. R. Co., 31 NJ.Daw 
206 . 

64- US —Colorado Eastern R Co. 
V Union Pac, R Co., C.CC 0 I 0 ., 41 
F 293 

, 61C J p 481 note 89. 

55. HI —^People V. Louisville, etc., 
R. Co.. 6 NE. 879. 

56. HI —^People V. Louisville, etc., 
R. Co., supra. 

51 CJ. p 482 note 91. 

57. Pa.—Commonwealth v. Brie, etc., 
R. Co., 27 Pa. 389, 67 Ain.D. 471. 



74 O.J.S. 


MAlLROAjya 


§ 56 


§ 56. Connections 

a. With other railroads 

b. With private tracks or switches 

c. Remedies and proceedings 

a. With Other Railroads 

Subject to the exclusive jurisdiction of the Inter¬ 
state Comnnerce Commission over physical connections 
between railroads engaged in interstate commerce, a 
railroad may be empowered, under a state constitution 
or statute, to connect with another intersecting or con¬ 
tiguous railroad The right to a connection between 
railroads is, however, not absolute, but is dependent on 
the proposed connection, being practicable and a public 
necessity. 

At common law connecting carriers are not bound 
to make track connections.^^ As a general rule a 
state possesses the power to compel connections to be 
made between different railroads but this power 
resides in the federal government in-so far as it af¬ 
fects interstate commerce.®® Subject to the juris¬ 
diction of the Interstate Commerce Commission over 
physical connections between railroads engaged in 
interstate commerce, discussed in Commerce § 142 
b, whidi -is exclusive of that of the states, discussed 
in Commerce *§ 78 c (2), railroads which intersect 
or are contiguous may be empowered, under state 
constitutions or statutes, to connect with others and 
the latter required to permit it,®i or they may be 
reqmred to establish connections,®^ or boards or 
commissions may be empowered to require con¬ 
nections in proper cases.®^ The statutes frequently 
provide for a determination by commissioners of 
matters with respect to such connections as to which 


the companies are unable to agree.®^ A constitu¬ 
tional or statutory provision merely authorizing one 
railroad to connect with other roads is not manda¬ 
tory but permissive,®® and the authority conferred 
thereby need not, in the absence of express limita¬ 
tion, be exercised within any particular time,®® and 
a connection once made under such authority may, 
m the absence of agreement to the contrary, be dis¬ 
continued without the consent of the other com- 
pany.®7 So also, a statutory right on the part of 
one company to connect with the road of another 
will not prevent the latter from changing the gauge 
of its road, at least where the power to do*so is 
granted and accepted before the first company has 
elected to make the connection.®® 

The right to a connection between railroads is 
not an absolute right;®® it cannot be compelled re¬ 
gardless of its necessity,^® but is dependent on 
whether the proposed connection is practicable'^^ 
and a public necessity.^^ An order of a commis¬ 
sion requiring a connection which is unreasonable 
will not be enforced^s In determining the propriety 
of a connection all the facts must be considered.^^ 
Thus the cost of making the connection,*^® the in¬ 
come to be derived from its operation,7® and the 
possibility of loss therefrom'^'^ are important, but not 
the only critena to be considered,*^® since the public 
interest and the fact that the connecting track will 
become part of the regular eqmpment, the cost of 
which will be considered in fixmg rates, must also be 
considered.^® It is no objection to an order of a 
railroad commission for a connection that such con- 


58. us,—The No, S7, 63 S.Ct. 328, 
288 US. 239, 77 Lf.Bd 721 

59- U S —Seaboard Air Line R Co 
V. Georsria R Commission, Ga, 36 
set. 260, 240 US 324, 60 LEd 
669. ' * 

61 CJ. p 482 note 94. 

60. N.T.—^People v. State Public 
'Service Commission, 135 NK 196, 
233 NT. 113, 22 ALB 1073. 

61 C J p 482 note 95 

61. Pa.—Graff v^ Evergreen B Co, 
2 Pa Co 602. 

61 C.J. p 482 note 97. 

62. Pla—Atlantic, etc., B. Co, v. 
State, 29 So 319, 42 IFla. 358, 89 
AmS,E 233. 

61 C.J, p 482 note 98 

63. SC—Shealy v. Seaboard Air 
Line R. Co. 126 S-B 622, 131 S.C. 
144. 

51 C J. p 483 note 99- 

64. N.C.—Richmond, etc., R. Co^ v. 
Durham, etc, R.,Co, 10 SR* 659, 
104 N.C. 658 

61 C.J. Pi 483 note 1. 

65. Iowa.—^Richmond ,'v Dubugue, 

etc, R. Co , 33 Iowa 422,- ' ' 


Me—Androscoggin, etc,r R. Co. v. 
Androscoggin, etc, R. Co, 62 Me 
417 

66. Mo—Atlantic, etc, R Co v St 
Louis, 66 Mo 228 

51 C J. p 483 note 3. 

67. Me—^Androscoggin, etc., R Co 

V Androscoggin, etc, R Co, 62 

Me 417 

Mass—^Boston, etc., R Corp v. Bos¬ 
ton, etc, R Co., 6 Cush. 375. 

68. Me—Androscoggin, etc., B Co. 

V Androscoggin, etc., R. Co, 62 

Me. 417. 

69. Ohio —^Alcron, etc., • R. Co v 

$tate Public Utilities Commission. 
117 NE. 314, 96 Ohio St 369 

70. Iowa—^Smith v. Chicago, etc, 
R*Co, 63 ‘n.W. 128, 86 Iowa 20r2 

61 C‘J. p 483 nbte 7. 

'71. Ohio.—^Akron, etc., R. Co. v. 

State Public Utilities Commission, 
117 NB. 314. 96 Ohio 'St 369- 
51 0 J P 483 note 8 

72. Ohio —^Altron, etc, R Co v. 

State Public Utilities Commission, 
supra. 

51 CtJ. P 483 note 9 
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73. Missi—State R. Commission v 
Tazoo, etc., R. Co., 56 So, 668, 100 
Miss 696. 

61C J. P 484 note 10. 

74. Ohio—Akron, etc, R Co v. 
State Public Utilities Commission, 
117 N.E 314, 96 Ohio St 369. 

51 C J p 484 note 11 

75. U S —State of Washington ex 
rel Oregon R & Nav. Co. v. Fair- 
child, Wash, 32 S.Ct 536. 224 U.B 
510, 56 L Ed. 863. 

61 CJ p 484 note 12. 

76. SD.—^Mitchell Commercial Club 
V Chicago, etc., R. Co.,, 170 N-W. 
149, 4i: S.D, 314. 

77. * Ohio <—^Pennsylvania Co. v- State 
Public service* Commission, 14 
Ohio N.P,NS, 262. 

is. Ohio —^Pennsylvania qo. v. State 
Public SexTice Commission, supra. 

SD—Mitchell Commercial Club v. 
ducago, etq.* R Co., ' 170 NW. 
149, 41 S D. 314. 

79. SD.—Mitchell Commercial Club 
•r. Chicago, etc., R. Co, supra 
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nection will greatly increase the danger of handling 
the traffic of one of the railroads,so or that the 
connection will cross at grade a siding and a yard 
track,SI or that the objecting company will be de¬ 
prived of a small amount of trackage,S2 or that it 
owns most of the land to be occupied by the connect¬ 
ing track.S3 A connection will not be ordered for the 
purpose of aiding or assisting one carrier as against 
another in its competition for business,S4 nor will 
it be denied because it will afford facilities which 
will be of advantage to one of the companies and 
detrimental to the other.ss Such matters are foreign 
to the considerations which control the commission 
in making its decision.®6 

Place of connection^ Where a railroad company 
is authorized to construct its road so as to connect 
with another railroad, if the statute or charter does 
not definitely specify the pomt of connection, a 
reasonable discrebon should be allowed the company 
as to its selection,®^ as where the pomt of connection 
is indefinitely designated as ''at** or "at or near** 
a certain place,®® and such discretion, unless mani¬ 
festly abused, will not be interfered with.®® Under 
a general authority to connect with another railroad 
the connection need not be made in a city, town, or 
village but, on the contrary, an authority to 
connect with another railroad does not, in the ab¬ 
sence of express provision, authorize a railroad 
company to construct its road through an incorpo¬ 
rated city without the consent of the municipal au¬ 
thorities for the purpose of forming such a connec¬ 
tion,and a statute merely authorizing a munici¬ 
pality to permit connections between railroad com¬ 
panies within its limits only invests it with a dis¬ 
cretionary power and does not require that it 
should do SO-S2 Where a railroad company is au¬ 


thorized to extend its road to any point in a cer¬ 
tain county and to connect with any other rail¬ 
road, if such county is on the border line of the 
state the company may connect with a road of an¬ 
other state at the state line.®® 

Under a provision giving a state commission the 
power to designate the place at which connections 
may be located, if the petition of an applicant for 
a connection at a particular point shows that the 
hearing therefor is not to be restricted to one point, 
the commission may locate the connection at a point 
other than that mentioned.®^ 

b. With Private Tracks or Switches 

The right, If any, to connect private tracks or 
switches With a railroad is dependent on constitutional, 
statutory, or contract provisions. 

The state has the power to require a railroad to 
furnish or allow connections with the private tracks 
or switches of the owners of lands, mills, ware¬ 
houses, mines, or manufacturing plants;®® and un¬ 
der some constitutional and statutory provisions the 
owners of lands, mills, warehouses, mines, and the 
like have an absolute right to connect private tracks 
or switches with railroads in their vicinity,®® which 
right cannot be defeated by any contract between 
the railroad company and a third person.®^ Such 
statutes may provide for a determination by boards 
or commissions of matters as to which the parties 
are unable to agree.®® The right to a switch con- 
neebon is incidental to the ownership of mills and 
manufactories and the shipper's right to construct 
a siding to the railroad®® or his location adjoining 
the railroad.^ A shipper already having connection 
with one road and not situated on a second road 
cannot compel the latter to permit a connection,® 


sa Ind—Pittsburgh, etc, R. Co. v. 
State R. Commission, 86 K.R 828, 
171 Ind 189 
61 C. J p 484 note 17. 

81. Pa —^In re Western Allegheny 
R Co., 82 A. 687, 238 Pa. 438 

82. Ind—Pittsburgh, etc, R. Co v. 
State R. Commission, 86 KB 328, 
171 Ind. 189. 

83. Ind—^Pittsburgh, etc, R Co. v. 
State R. Commission, supra. 

51 C.J p 484 note 20 

84. Ind —Chicago, etc., R. Co. t. 

Public Service Commission, 121 N. 
£3 276, 123 N.B 465, 188 Ind. 334. 

85. Ind.—Chicago, etc,, R Co. v. 

Public Service Commission, supra 

86. Ind —Chicago, etc., R Co. v. 

Public Service Commission, supra. 

87. KC.—^Purifoy v Richmond, etc, 
R. Co, 12 SB 741, 108 KC 100. 

Pa.—Appeal of Parke, 64 Pa. 187. 


88. Pa.—^Appeal of Parke, supra. 

51 C.X p 484 note 28 

89. Ga.—Georgia R., etc, Co v 
Maddox, 42 S.B. 315, 116 Ga 64 

Pa.—Appeal of Parke, 64 Pa 137. 

90. N J —^Long Branch Comrs. v 
West Bnd R. Co., 29 KJBq. 666. 

91. Ga —^Augusta v Port Royal, 
etc., B. Co., 74 Ga. 668. 

92. Ga—Augusta v. Port Royal, 
etc, R Co , supra. 

93. Pa.—Commonwealth v. Pitts¬ 
burg, etc, R Co , 58 Pa 26—Com¬ 
monwealth V. Cross Cut R. Co,, 68 
Pa. 62. 

94. Kan—State v. Chicago, etc, R. 
Co., 118 P. 872, 85 Kan. 649 

95. Mich.—'Detroit v, Michigan 
Cent R. Co., 120 NW. 692, 166 
Mich. 121 

K.T—^People v. Pubhc Service Com¬ 
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mission, 156 K.Y.S 198, 170 App 
Div. 429. 

96. Pa—Reeser v. Philadelphia, 
etc, R Co, 64 A 376, 216 Pa 136 

51 C.Jr p 486 note 40. 

97. Pa—^Reeser v. Philadelphia, 
etc., R. Co, supra 

98. N.T —People v Public Service 
Commission, 166 N Y S 198, 170 
AppDiv 429 

61 CJ p 486 note 42. 

99. Pa—Moser v Philadelphia, etc., 
R. Co, 82 A 362, 233 Pa. 269, 40 
LRA,KS, 619. 

61C J p 1005 note 62. 

1. Ill'—State Public Utilities Com¬ 
mission V. Lake Erie, etc, R Co, 
116 KB. 619, 277 Ill. 674, 682 

61 C X p 1005 note 53. 

2. Ill —Cleveland, etc, B Co v. 
Commerce Commission, 146 KB 
606, 316 Ill 461, 64 ALR 45. 

61 O.J p 1004 note 32. 
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especially where this would amount to an extension 
of the second road by connection with the first* 

In the absence of statute or agreement, the owners 
of adjacent property have no right to connect private 
tracks or switches with a railroad without the con¬ 
sent of the railroad company.'* Where the right 
to such a connection is secured by contract, the 
rights of the parties depend on a proper construc¬ 
tion of the agreement and the agreement must be 
deemed to have been made subject to any existing 
statutes under which the company may be required 
to change or elevate the grades of its tracks in the 
interest of public safety or to abolish grade cross¬ 
ings,® A personal agreement between a railroad 
company and a landowner, permitting such a con¬ 
nection, does not pass to a lessee of the property.*^ 

Reimbursement of another shipper. An applicant 
for a switch connection with a siding cannot be re¬ 
quired to reimburse another shipper for expenses 
voluntarily incurred in previously changing the loca¬ 
tion of the siding.® 

e. Eemedies and Proceedings 

A statutory rigKt to form a connection with a rail¬ 
road may be enforced by a mandatory injunction. The 
power of a state commission to order the making of a 
connection may be exercised only in the manner pre¬ 
scribed by statute. 

A statutory right to form a connection with a 
railroad may be enforced in a suit in equity* by 
a mandatory injunction and, where railroad com¬ 
panies are authorized to make connections for an 
interchange of traffic, they may acquire land by 
purchase or condemnation for the purpose of ef¬ 
fecting such connections 

The power of a state commission to order the 


making of a connection may be exercised only in 
the manner prescribed by statute,^® and an order to 
establish a connection which does not comply with 
the provisions of the statute is void i* Before a 
board or commission orders a connection to be 
made between railroads a heanng must be had^^ 
and such facts as are necessary to justify the con¬ 
nection must be found,!® and the burden of proof 
rests on applicant for the connection.!® The finding 
of the commission is deemed prima facie correct,!*^ 
and all presumptions are in favor of its action !® 
In a suit to enj'oin a railroad commission from re¬ 
quiring a railroad to make a connection with an¬ 
other line, a temporary inj'unction will be issued if 
the injury to plaintiff, in case it should succeed, can¬ 
not be compensated for, while the other road can be 
protected by a bond.!* 

Parties, Under a statute authorizing a shipper to 
complain to the commission if a railroad fails to in¬ 
stall a connection on the application either of any 
lateral branch railroad or of any shipper tendering 
interstate traffic, a complaint by a lateral branch 
line railroad is not authorized ** 

Exceptions in proceedings to determine the man¬ 
ner of a proposed connection between two railroads, 
not based on any facts in the case, are properly dis¬ 
missed 2! 

§ 57. Stations 

a. Stations of one railroad 

b. Union stations 

a. Stations of One Eailroad 

(1) In general 

(2) Powers and proceedings of commis¬ 

sion 


3. Ill—Cleveland, etc, K Co, v 
Commerce Commission, supra. 

51 O J. p 1004 note 33. 

4. Ill—People V. Clucago, etc, B 
Co , 67 Ill 436. 

51 C.J. p 4S5 note 86. 

5. Pa —^In re Ohio Biver Junction 
B Co, 68 A 830, 219 Pa. 345. 

61 C.J p 485 note 37. 

6. N.J—Swift V. Delaware, etc, B 
Co, 67 A 466, 66 N.J.Law 34. 

7. Ill—^People V. Chicago, etc, B 
Co, 67 m. 436. 

8- Ohio—Cincinnati Crushed Stone, 
etc, Co V State Public Utilities 
Commission, 117 NE 217, 96 Ohio 
St 288. 

9. Md—Union R Co v. Canton R 
Co, 66 A. 409, 105 Md. 12. 

61 C.J. p 485 note 44. 
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10. U S —^Beech Creek R Co v. 
Olanta Coal Mm Co, Pa, 168 P 
36, 86.CC A. 148 

Pa—Beech Creek R Co v. Olanta 
Coal Mm Co, 17 Pa Dist 80 

11. Tenn—Louisville, etc, R Co. v 
State, 9 Baxt 522 

12. Jnd—^New York Cent R. Co. v 
State Public Service Commission, 
134 NE 282, 191 Ind 627 

13. Ind—^New York Cent R Co. v 
State Public Service Commission, 
supra 

61 C J p 486 note 48. 

14. Ala —State R Commission v 
Louisville, etc, R Co, 72 So 397, 
1&7 Ala 161 

61 C.J. p 486 note 49 

16. Ala.—State R. Commission v. 
Louisville, etc, R. Co., supra. 

610 J.p 486 note 50. i 
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16. Ohio—Wheeling, etc. R. Co v 
State Public Utilities Commission, 
117 N.E 317, 96 Ohio St 370. 

17. Kan—State v Chicago, etc, R. 
Co, 118 P 872, 85 Kan 649 

51 C J p 486 note 62 

18. Ind—^Pittsburgh, etc, R Co. v. 
State R. Commission, 86 NE 328, 
171 Ind. 189, 

61 C J. p 486 note 63 

19. S.C—Seaboard Air Line R Co 
V. Hampton. 88 SE B, 103 SO. 465 

20. US —^Delaware, L & W. R Co 
V Interstate Commerce Commis¬ 
sion, CCN.Y., 166 F. 498, aflStrmed 
30 S Ct 415, 216 U S 531, 54 L.Ed 
605. 

81. Pa—In-re Ohio River Junction 
R. Co.. 68 A. 830, 219 Pa. 345. 
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(1) In General 

Both the power which the legislature possesses to 
deteimine and direct at what places a railroad company 
shall establish stations and the discretion which the 
company possesses, in the absence of statute, as to the 
location of stations must be exercised reasonably and 
with due regard to the interests of the company and 
the public. 

A place may become a station either by designa¬ 
tion by the railroad company or designation by stat¬ 
ute, or by being established as a siding or stopping 
place to receive and discharge passengers and 
freight.2^ The legislature of any state may, within 
certain limitations, determine and direct at what 
places a railroad company shall establish and main¬ 
tain depots or stopping places for the convenience 
of the public,23 or it may delegate such power to a 
board or commission, as discussed infra subdivision 
a (2) of this section. Such power may exist under 
either the police power^^ or a power reserved to 
repeal, alter, or amend a railroad charter.25 How¬ 
ever, it must be exercised reasonably and with due 
regard to the rights of the railroad.36 

In some jurisdictions statutes require railway 
companies to desigptiate their depot grounds before 
constructing their roads.27 In the absence of stat¬ 
ute railroad companies have a large discretion as to 
the location of their stations,*33 this discretion, 
however, is not arbitrary but is a reasonable dis¬ 
cretion to be exerased with due regard to the in¬ 
terests of both the company and the public.29 A 
railroad company is not necessarily obliged to 


establish a station at every town or village through 
which the road passes,30 or at a place constituting 
a suburb of another larger place at which it main¬ 
tains a station,3i or, in case it establishes a station 
at a certain place, to establish it within the corpo¬ 
rate limits of such place.32 

A limitation as to the location of mills, ware¬ 
houses, and other structures located on the right of 
way has no application to the location of a depot.33 

Location at crossing A statute requiring depots 
to be built at all crossings and intersections of other 
railroads and providing a penalty for failure there¬ 
for IS a penal statute34 and must be strictly con¬ 
strued.® 5 A statute req^uiring the construction of 
passenger depots at all intersections of railroads 
carrying passengers has been construed as inap¬ 
plicable to' an intersection of nonpassenger roads*36 
Under a statute requinng provision of a depot at 
the intersection of -two or more railroads, there is no 
obligation to erect a depot at the intersection of a 
railroad with one of its own side tracks.^^ 

A municipality, as such, has no power, not dele¬ 
gated to it by the legislature, to determine whether 
public convenience and necessity require the erection 
of a station by a railroad company at a particular 
place or to compel the erection of the station 'if 
public convenience and necessity so require.^® 

Vote of town. Under a statute providing that, 
if the proprietors of any railroad shall not, on re¬ 
quest, establish proper stopping places or depots for 


23. Tex —State R Ooxnxmesion v 
Pecos, etc., K. Co, Civ App, 212 
SW. 535. 

Accommodations and facilities at 
stations see infra §S 403-408. 

23. Utah —State v Ogden Rapid 
Transit Co., 112 P. 120, 38 Utah 
242 

51 O.J. p 486 note 59. 

Bailroads may he compelled, by 
state legislation to establish stations 
at proper places for convenience of 
patrons—Atchison, T. & S. F, Ry, 
Co V Railroad Commission of State 
of California, Cal., 51 S.Ct 653. 283 
US. 380, 76 LBd. 1128—Norfolk & 
W R Co V West Virginia Public 
Service Commission, W Va, 44 S Ct. 
439, 365 tr S 70, 68 904. 

24. Okl—St Louis, etc, R. Co .v* 
Sutton, 119 P. 423, 29 Okl. 653. 

61 CJ P 486 note 61. 

Lack of denial of due process of law 
see Constitutional Law $ 6$8 b (1) 

25. Hass.—Commonwealth v. East¬ 
ern R. Co., 103 Mass. 254, 4 Am R 
656. 

26. Ark.—^Louisiana, etc., R Co. v. 

State, 106 SW. 960. 86 Ark 12. , 

51 eXp 466'note 68. | 


I 27. Tex —^Pecos, etc, R Co v. State 
R Commission, Civ App., 193 S W 
770. 

51 C J p 486 note 64. 

28. Fla —Florida Cent R Co. v. 
State, 13 So 10'3. 31 Fla. 482, 34 
Am SR 30, 20 LRA 419. 

51 C.J. p 487 note 66. 

29. Ill—Chicago, etc, R. Co v. Peo¬ 
ple, 78 NB. 784, 222 Ill. ^96. 

61 C J p 487 note 66. 

Duty Of company 

(1) Railroad companies owe a du¬ 
ty to the general public, to locate 
their stations at such places as will 
best serve' 'the public interests — 
Minnesota, etc, R. Co v Way, 148 
N.W 858, 34 sr> 436, L R.A.1916B 
925. 

(2) A railway company Is bound to 
locate Its stations so as best to serve 
Its own and the public Interests 
rather than th^ speculative interests 
of its offleers, and stockholders or 
land speculators—Oldham v. Chica¬ 
go 4& N W. Ry. Co. c:CA.S.D, 52 F. 
2d 111. 

30. Ill —•Chicago, etc,*, R. Co. v. Peo¬ 
ple, 38 NB. 662, 152 llL 280, 26 L. 
RA 224. 


Under a statute requiring rail¬ 
roads to construct depots "‘at all vil¬ 
lages,'* a railroad will not be com¬ 
pelled to construct a depot at an un-' 
incorporated village—State v Min- 
noapolls, etc., R, Co., 79 NW. 51b, 76 
Minn. 469. 

31. Ill—Chicago, otc., R Co. V peo¬ 
ple, 38 NB. 662, 162 Ill. 230, 26 L 
R.A. 224. 

32. Illw—Chicago, etc., R. Co. v, Peo? 
pie, supra. 

33. S D —Bmery v Chicligo, etc, R 
Co., 164 N.W. 108, 39 S.I>. 334.. 

34. Ho—State v. St. Louis, etc, R 
Co, 142 SW. 279, 288 Mo. 605. 

35. Mo-*^State v. St Louis, etc., R. 
Co., supra. 

61 ax p 487 note 79. 

36. Mo.—State v, Wabash, etc., R. 
Co, 83 Mo 144- 

61 C,X p 991 hOte li: ' ' ^ 

37. Mo—State V. St Louis, etc, R. 
Co., 142 SW. 279, 238 Mo. 606 

38. N.X.^—City of New York v New 
York Cent. R. Co., 9 NB,2d 931, 
276 N.Y. 287. 
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the public accommodation, they may be required to 
do so on vote by any town, a notification of the vote 
of the town is equivalent to a request tinder the 
statute.39 

Judicial control or interference. In some jurisdic¬ 
tions it has been held that in the absence of statute 
the courts cannot compel a railroad company to 
establish a station at a particular place,^o but in 
other jurisdictions the courts may require the es¬ 
tablishment of a station at a place where a failure 
on the part of a railroad company to establish one 
shows a manifest disregard of its duties to the 
public,although the discretion of the railroad com¬ 
pany will not be interfered with unless it is clearly 
abused.42 Where a railroad company is required by 
statute to establish such stations as "shall be nec¬ 
essary,” the courts may determine the question of 
necessity and require the establishment of a station 
at any place where such necessity is shown t:o ex- 
ist43 In at least one jurisdiction the power to re¬ 
quire the establishment of stations at particular 
places is expressly vested by statute in the supreme 
court44 

(2) Powers and Proceedings of Commission 

(a) In general 

(b) Judicial review or enforcement of 

orders 

(a) In General 

T A board of railroad commissioners^ or similar board 
or commission, may, within the limits of the authority 
conferr^ed on ft by statute, make orders relative to the 
location of railroad stations. In arriving at a decision, 
It may and must consider the various interests involved. 


The legislature may confer oji a board or com¬ 
mission the power to determine the location of sta¬ 
tions and depots;45 but a board of railroad com¬ 
missioners or similar board or commission may 
make only such orders with respect to the location 
of railroad stations as it is authorized by statute 
to make,46 and the statute will be strictly construed 
as to matters in derogation of the common-law 
rights of railroad companies.47 In most jurisdic¬ 
tions where there is such a board or commission 
it may require the establishment of a station at a 
particular point^S or the reestablishment of a sta¬ 
tion at a place where one formerly existed 49 It 
has power to enforce statutory requirements as 
to the location of stations.®^ 

The commission may not act arbitrarily.51 In 
arriving at its decision it must consider the inter¬ 
ests of the particular locality, the traveling public, 
and the general situation and operating require¬ 
ments of the railroad.^^ It may consider the safety 
of the public and of the railroad employees,^® 
the topographical and geographical features of the 
particular locality,54 and the cost of maintenance 
and the income to be derived,55 but it may not ig¬ 
nore the benefit to, and interest of, the railroad-us¬ 
ing public and base its decision on considerations 
arising from a townsite controversy,59 nor may it 
give the business convenience and property valua¬ 
tion in a city importance paramount to advantages 
from an operating standpoint in determining on 
a particular depot site.57 

The findings of the board or commission are 
considered prima facie correct, 58 and its orders are 
presumptively just and reasonable.59 Where an 


39. N-H—Nashua, etc., K. Co v. 
Derry, 68 NH 65 

40. Utah.—State v. Ogrden Rapid 
Transit Co., 112 P. 120, 38 Utah 
242 

61 C J p 487 note 67. 

Judicial review of order of board or 
commission see infra subdivision 
a (2) (b) of this section. 

Mandamus to compel establishment 
and maintenance of station see 
Mandamus § 231 d (2) (d). 

41. IU.-^People V. Chicagro, etc., B. 
Co., 22 NJEi. 857, 180 UL 176. 

43. Neb.—Chicagro, etc, R Co. v. 

State, 103 N.W. 1087, 74 Neb. 77. 

51 C.J p 487 note 6,9 

43. Neb—State v. Republican Val¬ 
ley R. Co,. 26 N*W. 2^, 18 Neb. 
512. 

44i Vt.—^In re Railroad Coznrs., 66 
A. 82, 79 Vt. 266. 

45. Ala.—Horton v. Southern R. Co., 
56 So. 631, 178 Ala. 231, AniuChs. 


1914A 685—Nashville, etc. R. Co. 
V. State, 34 So 401, 137 Ala. 439. 

46 - ND—^Aandahl v Great North¬ 
ern R Co„ 171 NW. 628, 41 N*D 
677. 

51 C J. p 489 note 8. 

47 - Miss—State v. Yazoo, etc, R 
Co., 40 So. 263, 87 Miss. 679. 

48. Ala—State R Commission v 
Alabama Northern R. Co., 62 So 
749, 182 Ala 357 
51 C J. p 489 note 6. 

49 - Minn —Brogger v Chicagro, etc., 
R Co, 163 NW 662, l64 NW. 368, 
137 Minn. 838. 

51 C J. p 489 note 6. 

50. Tex—State R Commission v. 
Chicago, etc., R. Co., 117 S.W. 794, 
102 Tex. 393 , 

51 C. J. P 489 note 7. 

6^. OkL—Atchison, etc., R Co. V. 
State, 112 P. 1010, 27 Okl 666. 

60 .' Minn.—^Brdgger v. Chicago, etc., 
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R Co., 163 NW 662, 164 N.W. 368. 
137Miiin 338 
61C J p 489 note 15 

53. Okl—Kansas City Southern R 
Co V Redwine, 143 P. 847, 43 Okl 
610 

61 C.J p 490 note 16 

54. Okl—^Atchison, etc, R. Co v. 
State, 112 P 1010, 27 OkL 665. 

51 C J p 490 note 17. 

55. La—^Morgan’s Louisiana, etc, 
R,, etc., Co V. State R Gommis- 
caon, 33 So 214.^09 La. 247. 

51 C J p 490 note 18. 

56. Okl—^Missouri, etc, R. Co v. 
State, 166 P. 1165, 68 Okl 34L 

57- Okl,—^St. Louis, etc., R. Co. v. 
State, 122 P. 217, 31 OkL 609, 

58. Tex.—Mosel v. San Antonio, 
etC 4 R. Cp.,'Glv.App., 249 S,W. ^98. 

51 aj. p 490 note 2L 

59. Colo.—Chicago, etc, R. Co v. 
Public Utilities Commission, 190 
P. 539, 68'Colo, 475. 

61 C L p 466 note 22. 
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order of the railroad commissioners is merely per¬ 
missive to the company, nothing further is neces¬ 
sary in order to make it effective.®^ 

Expenditures after notice, A railroad company 
which proceeds with the establishment of a station 
after notice has been given it by the commission to 
delay until after an investigation of the proposed 
site has been made does so at its own peril for 
any expenditures made.®l 

(b) Judicial Review or Enforcement of Or¬ 
ders 

An order of a railroad board or commission concern* 
Ing the location of stations is reviewable by the courts; 
and, if an order requires affirmative action on the part 
of a railroad company, it may be enforced by the courts. 

The orders of railroad boards or commissions 
concerning the location of stations are review- 
able by the courts.®^ The courts will reverse or¬ 
ders of a commission which are not within the 
powers conferred on it,®® or orders within the scope 
of its powers which under the circumstances of the 
particular case are unreasonable or unjust®^ On 
the other hand, unless clearly erroneous, the or¬ 
ders of the commission will not be reversed, but 
will be upheld if they are within the powers con¬ 
ferred on the commission and not unjust or un¬ 
reasonable.®® 

If an order is mandatory, requiring affirmative 
action on the part of the company, it may he en¬ 
forced by the courts® ^ except as to matters con¬ 


cerning which the powers of the commission are 
merely advisory.®® Under some statutes the com¬ 
missioners cannot maintain a suit to compel com¬ 
pliance with their orders, but the remedy is by an 
action to be brought by the attorney general on 
the request of the commissioners.®® 

Injunction is the proper remedy for a railroad 
company to employ in objecting to an order by the 
railroad commission for the erection of a new de¬ 
pot on a different site.*^® 

The burden of proof rests on him who attacks 
the order but where the lower court has de¬ 
cided against the order of the commission its de¬ 
cree will not be disturbed if under the testimony 
the court could have so found.'^® 

b. TTnion Stations 

In the exercise of authority conferred on It by the 
legislature, a board or commission may select the site 
on which a union depot is to be located. 

A board or commission, to which power with 
reference to union depots has been delegated by 
the legislature, may, 73 but need not,7^ select the 
site on which the depot is to be located The safe¬ 
ty of the employees and patrons of the railroads75 
and the needs and accommodation of the public, 
together with the effect it will have on the prop¬ 
erty rights of the railroad,7® must be considered 
in determining the proper location of the depot. 

Power of court. It has been held that, where the 


60. N.T—^People v. Railroad 

Comrs,. 63 NH 163, 168 NT. 421. 

61. Va —Southern R. Co. v. Com¬ 
monwealth, 105 SB3. 65, 128 Va 
176. 

62. Wash.—State v. Public Service 
Commission, 135 P. 244, 76 Wash. 
487. 

51 C.J. p 490 note 29. 

63. Ala.—Nashville, etc, R. Co. v. 
State, 34 So. 401, 137 Ala. 439 I 

Miss —State v Yazoo, etc, R Co, i 
40 So. 263, 87 Miss 679. 

64. Okl.—Kansas City Southern R 
Co. V. State, 178 P. 662, 72 Okl 
38. 

51 aJ. p 490 note 26. 

65. Ala.—State R. Commission v. 
Alabama Northern R. Co., 62 So. 
749, 182 Ala. 367. 

61 P 490 note 23. 

66 . Colo.—Chicasro, etc., R Co. v 
Public trtillties Commission, 190 P. 
539, 68 Colo. 475. 

51C.J.P 490 note 24. 

67. N.T.—People v. Delaware, etc. 
Canal Co., 62 N.T.S. 860, 32 App. I 


Dlv 120, afiarmed 69 NB 138, 166 
NT, 362 

68- Ala—^Nashville, etc, R. Co v. 
State, 84 So 401, 137 Ala. 439. 

69, S G —^Railroad Comrs v. Rail¬ 
road Co., 2 SB 127, 26 SC. 858. 

70. Miss —State R. Commission v. 
Mobile, etc., B. Co., 75 So 778, 116 
Miss. 101, AnnCasl918B 828. 

70, Tex—San Antonio, etc, R Co 
V. State R. Commission, Civ.App, 
276 S W. 261 
61 C J p 491 note 42. 

72, Miss—State R. Commission v. 
Mobile, etc, R. Co, 76 So 778, 116 
Miss 101, AnnCas.l918B 828 

61 C.J p 491 note 43. 

73, Ala—State R Commission v 
Alabama Northern R. Co, 62 So. 
749, 182 Ala 857. 

61 C J. p 488 note 84. 

Matters, other than location, per- 
tcLinins: to union depots see Infra S 
406. 

Proper location 

Location of umon depot at the 
terminus of an important and much 
frequented street, two hundred and 

43 ^ 


ten feet from the corporate line, 
within four blocks of the former 
depot in the city and within the po¬ 
lice jurisdiction of the city, was held 
proper —^Dewey v Atlantic Coast 
Line R. Co, 66 SB 292, 142 NO 392 

74. Tex —Gulf, etc, R. Co. v. State, 
Civ App, 167 SW. 192. 

51 0 J. P 488 note 86. 

75. Okl.—^Missouri, etc, R. Co. v 
State, 133 P 36, 38 Okl. 401. 

61 C.J. p 488 note 90. 

76. Ala,—State R Commission v 
Alabama Northern R. Co., 62 So. 
749, 182 Ala. 367 

Depot site prescribed is presumed 
suitable and such that sufficient 
ground can be obtained therefor at 
reasonable figures —State R, Com¬ 
mission V. Alabama Great Southern 
R Co, 64 So. 13, 186 Ala. 854, L.RA 
1916D 98. 

Bailroads must show, when object¬ 
ing as to the cost of a depot, a more 
suitable and lee^s costly site.—State 
V. -St Louis Southwestern R. Co, 
Tex Civ. App, 199 S.W 829, modified 
on other grounds, ConguApp., 266 S W 
890 . 
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legislature has invested no other tribunal with the i court may determine the location of a union depot 
power of locating railroad stations, the supreme | which the public good requires.^^ 

B. CONTEACTS AS TO LOCATION 


§ 58. In General 

An agreement by a railroad company, for a valuable 
consideration, to locate its road within the authorized 
limits on a particular route or through a particular place 
is valid and not against public policy where it does not 
violate any public rights or duties and it is made in 
good faith and In the Interest of the company; but it 
IS otherwise as to a contract made by officers, agents, 
or directors of the company for their individual benefit. 

A railroad company may for a valuable consid¬ 
eration agree to locate its road within the author¬ 
ized limits upon a particular route or through a 
particular place, provided the contract is made in 
good faith in the interest of the company, and no 
public rights or duties are thereby violated '^8 Such 
contracts are not void as against public policy, 
and may be enforced by^O or against^i the railroad 
company, provided they are entered into by the 
proper authorities.^^ Such a contract is, how¬ 
ever, void if made by oflBcers, agents, or directors 
of the company for their individual benefit,83 and 
this is true without regard to the propnety of the 
route agreed on or the effect of its selection on 
the company or the public.®^ 

Where a railroad company has by a valid con¬ 
tract bound itself to a particular location, it may 
not subsequently change it^s unless it appears that 
a paramount public interest requires it,86 but the 
mere adoption of a particular route through a city 
after a controversy with respect thereto does not 
amount to a contract which will preclude the rail¬ 


road company from subsequently, by legislative au¬ 
thority, changing the location,nor will a specific 
contract for a particular location prevent the rail¬ 
road company from subsequently exercising a pow¬ 
er conferred on it to make a shorter and cheaper 
route, provided the road already located pursuant 
to the contract is continued in use with proper fa¬ 
cilities for traffic.*® 

It is the duty of the court to construe contracts 
as to location.** 

§ 59. Extensions and Branch or Spur Lines 

A contract on the part of a railroad company to 
build a branch or spur track from Its main line to a 
mill may be valid. 

A contract on the part of a railroad company 
to build a branch or spur track from its main line 
to a mill or other private enterprise is not con¬ 
trary to public policy,** and such a contract is not 
void for lack of mutuality because it contains a 
provision giving the railroad the right to remove 
the track when in its judgment the business is not 
sufficient to justify its maintenance.*l A partic¬ 
ular contract has been construed not to bind the 
company to extend its line *^ 

§ 60. Terminal Buildings, Division Terminal, 
Offices, Shops, Etc. 

A railroad company may contract for the location 
of its general offices, machine shops, and roundhouses at 


77. N" H —Concord, etc., K. Co. v. 
Boston, etc., R. Co, 41 A. 263, 67 
N.H 464. 

51 C J. p 487 note 72. 

78. Cal —^McCowen v. Pew, 96 P 
893, 163 Cal. 735, 21 L.B.A.,N.S., 
800, 15 Ann Cas. 630. 

51 CJ p 492 note 48. 

Conditions in: 

Conveyance to railroad company 
see infra § 92. 

Grant of public aid see supra S 40. 
Subscriptions or contributions by 
private persons see the C.J S. ti¬ 
tle Subscriptions 9 13, also 51 C. 
J. p 470 notes 21; 24. 

Oonsiaevatloii uovlnar to othez party 
held snfflolent 

Iowa.—Mills County t. Burlington, 
etc, R. Co., 47 Iowa 66. affirmed 
2 set. 664, 107 U.S. 667, 27 L»EcL 
578. 

18 C J. p 822 note 58. 

78. Pao-Cumberlai^ Yalley B, Oo^ 


V. Baab, 9 Watts 458, 36 Aml> 
132 

51 C J. p 492 note 49. 

80. Okl —^Piper v Choctaw N’orth- 
em Townsite, etc, Co, 85 P. 966, 
16 Okl 436. 

51 O.J. p 492 note 50. 

81. Ohio—Chapman v Mad River, 
etc, R Co, 1 Ohio Dec, Reprint, 
669, 10 West,L.J 391. 

51 C.J. p 492 note 51. 

83. Mass—Central Mills Co. v. New 
York, etc., R Co, 127 Mass 637. 
51 C.J. p 492 note 62. 

83. tJ.S —Woodstock Iron Co v. 
Richmond & D. ExtexMSion Co, Ala, 

9 set. 402, 129 US. 643, 32 LrBd 
819. 

61 C J. p 492 note 58. 

84. Ill—^Bestor v. Wathen, 60 IlL 
138. 

61 C J. P 492 note 54. 

85. Ohio—Chapman v. Mad, River 
, R. Co, 1 Ohio Dec., Reprint, 659, 

10 West D y. 391. 


Change of location generally see in¬ 
fra 9 66. 

86. US.—^Armour & Co v Texas & 
P. R. Co, Da, 268 P. 186, 169 CC 
A. 253, ceitiorari denied 40 SCt 
66, 251 U S 651, 64 L.Ed 410 

61 C J p 492 note 56. 

87. U S.—^Milnor v. New Jersey R 
Co, CCNJ., 17 PCasNo.9.620, 8 
Wall appendix 782, 16 D.Bd ap¬ 
pendix 1. 

88. Dlilo—Chapman v. Mad River, 
etc, R. Co, 1 Ohio Dec, Reprint, 
566, 10 West LJ. 399 

89. Wash—Hunt v. Upton. 87 P. 66, 
44 Wash 124 

61 C.J p 492 note 69. 

90. Ga—^Butler v. Tlfton, eta, R 
Co. 49 SB 763, 121 Ga. 817. 

91. Mich—^Michigan Cent R Co v. 
Chicago, etc, R. Co., 93 NW. 882, 
132 Mich. 324. 

92. US—Oldham v. Chicago & N. 
W. Ry. Co., C.C.AS,D., 52 F.2d 111. 
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a particular place, or for the purchase of land and the 
erection of terminal buildings thereon. 

A railroad company may, in return for a bonus 
or other consideration, contract with property own¬ 
ers in a city to buy lots and erect and maintain 
its terminal buildings thereon, and, where officers 
of the company have so contracted with property 
owners, a bond executed by the company guaran¬ 
teeing their performance is not ultra vires 

Division terminalj offices, shops, etc, A contract 
for the location of the general ofl&ces, machine 
shops, and roundhouses of a railroad at a particu¬ 
lar place is valid,® ^ and under some statutes where 
such a contract exists their location may not be 
changed to another place.®® In order to be binding 
on the railroad, such a contract must be made by 
the proper authorities.®'^ 

§ 61. Stations 

Contracts not to locate stations at designated points 
or Within certain limits are void as against public pol¬ 
icy, as are also contracts by officers, agents, or stock¬ 
holders of a railroad company for their own gain to se¬ 
cure the location of stations at certain places; but it is 
otherwise as to a contract by the company merely to 
locate a station at a designated point. Damages may 
be recovered for breach of a valid contract for the loca- 
,tion of a station; but reasonable compliance with such 
a contract is sufficient. 

The majority rule, although there is authority 
to the contrary,®® is that a contract made by a 
railroad company merely to locate a station or de¬ 
pot at a designated point is valid and not in con¬ 
travention of public policy.®® However, any con¬ 
tract entered into by a railroad company which 
tends to interfere or come in conflict with the full 


and proper exercise of its duty to locate its sta¬ 
tions at such places as will best serve the public 
interests will be deemed illegal and against good 
morals ,1 and in all cases, if it is made to appear 
that contracts concerning the location of stations 
are prejudicial to the interests of the public, the 
rights of the contracting parties must yield to 
those of the public.® Thus contracts which limit 
the power of the railroad to locate and relocate 
its stations,® as where they prohibit the location 
of a station or depot at a designated point or with¬ 
in certain prescribed limits,^ or contracts by offi¬ 
cers, agents, or stockholders of the railroad for 
their own gam to secure the location of stations 
or depots at certain places,® are void as against 
public policy; but a contract to pay a given sum 
of money to one who should present a petition or 
proposition to the directors of a railroad company 
for the location of a depot in certain land is not 
void as against public policy unless it appears that 
sinister, extraneous, or corrupting influences were 
brought to bear on the company.® 

A contract obligation to locate a statipn at a 
designated place is not a charge or lien on the 
property of the railroad*^ and docs not pass by 
foreclosure or sale to, or devolve on, its succes¬ 
sors® Where a station is constructed by one 
railroad company upon the land of another under 
an agreement for its joint use by both companies, 
if the business of the companies increases so that 
it becomes inadequate the owner of the land may 
require its removal.® 

Railroad commissioners have no power or ju- 
nsdiction- over contracts between railroad compa¬ 


ss. Tex—^Eastern Texas Tract Oo 
V. Harrison, Civ.App., 189 S.W. 302 

94. Tex—^Eastern Texas Tract. Oo. 
V. Harrison, supra. 

61 C J. p 493 note €4. 

95. Tex.—^Iriternatlonal, etc, K. Co. 
V. Anderson County, CivApp., 150 

S.W. 239, affirmed 166 S.W. 499, 
106 Tex. 60 

61 C J. p 498 note 66. 

96. , Tex—Nueces Valley Townsite 
Co V San Antonio, XT. & C K Co , 
67 SW2d 215, 123 Tex 167. 

61 C J. p 493 note 66, p 601 note 9. 
Statute held constitational 
Tex,—^Nueces Valley Townsite Co. v. 
San Antonio, IT. & G. B. Co, supra. 

97. Tex—Kansas City, etc, R. Co. 
V Sweetwater, 137 SW. 1117, 104 
T'ex. 329 

5lCXp 493 note 68. 

98. Mo —Pacific R Co. v. Seely, 46 
Mo. 212, 100 Am D 369. 

99. Cal. —Herzog v. Atchison, etc.,. 


R Co., 95 P. 898, 153 Cal. 496, 17 
L.RA,]SrS., 428. 

51 C J. p 493 note 73. 

Permission of federal oommlsslon 
A provision in a federal statute 
requiring railroads to secure approv¬ 
al of Interstate Commerce Commis¬ 
sion before issuing securities did not 
render illegal an alleged contract 
between municipality and railroads 
for erection of station at a particu¬ 
lar point, but at most rendered edn- 
tract unenforceable until permission 
should be given to issue and sell se¬ 
curities to obtain funds for erection 
of station—City of New York v, 
New York Cent. R. Co, 9 N B 2d 931, 
275 NY 287 

Contraot ooustmed not to require lo- 
oatloiL of statloiui at partloular 
places 

U S —Oldham v. Chicago & N. W. Ry, 
Co., C.C.A.S.D, 62 P2d 111. 

1. S.D.—Minnesota, etc, B. Co. w 
Way, 148 N.W. 868, 84 S.I>. 485j 
L..R.A.1916B 925. 
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2. Ga —^Atlanta, etc., R. Co. v. 
Camp, CO S.E. 177, 130 Ca. 1, 124 
AmS.R. 151, 16 *Lf.R.A.,N.S., 694, 
14AnnCa.s 439. 

61 C.J. P 494 note 74 

3. ,V.S ,—Corpus onrls cited in 

Oldham v, Chlc««o So N *VV. Hy 
Co., C C.A.S D., 62 F 2a 111, 114. 

61 CJ P 494 note 75, p 602 nolo 21 

4. U.S.—Corpus Juris dted la 
Oldham v* CJhicago & N W. Ry 
Co., C.CA.S.D., 62 F.2d 111, 114. 

61 C J. p 404 noto 7C. 

6. U.S —Corpus juris dted la 
Oldham V Chicago Sc N. W. Ry 
Co., OaAS.D., 62 F.2d 111,^114. 

61 C.J. p 494 note 77. 

6. Mo,—Workman v. Campbell, 46 
Mo. 305. 

7. NY—^People v, feome, etc., k 
Co.. 8 N.Br. 369, 103 N.Y, 96. 

8. N.Y —People V. Rome, eta, R 
Co., supra. 

9. La —^McCormick v. Louisiana, 
eta, tfo., 88 So. 782, 109 La. 
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nies and pnvate individuals as to the location and 
maintenance of stations,and in the location of 
a depot^^ or in the determination of an applica¬ 
tion for permission to discontinue a station^^ the 
commissioners should disregard such contracts. 

Performance or breach. Contracts to locate and 
maintain depots must be construed in the light of 
the exigencies of the business of the railroad and 
the needs of the public.i3 Compliance in a reason¬ 
able way is sufficient.ii Thus a contract to estab¬ 
lish a depot at a specified town is complied with 
by locating it at a convenient distance from the 
business portion of the town,^® and a contract to 
locate a station at a given place is fairly complied 
with by the erection and maintenance of a station 
at the designated place for a period of years, until 
the exigencies of business, the convenience of the 


public, and the welfare of the railroad demand 
Its removal.!® In a contract between two individ¬ 
uals, a condition for the location of a depot at a 
certain place within a designated time is complied 
with if, within the time limited, the ground is staked 
ojff, a platform built, and the premises actually used 
for depot purposes.!^ 

Damages, Where there is a valid contract with 
respect to the location or maintenance of a station, 
an action may be maintained for damages for a 
breach thereof!® or to recover the value of the 
land conveyed as the consideration for the agree¬ 
ment !® 

Injunction, A contract not to locate a depot at 
a certain place or within certain limits will not be 
enforced by injunction restraininjg the building 
of a depot within the prescribed limits.2® 


C. SURVEY OR RECORD OF LOCATION 


§ 62. Survey 

A railroad company may enter on private property 
and make preliminary surveys before 'finally locating Its 
route. 

A railroad company* when authorized to lay 
out and construct a railroad may enter on private 
property for the purpose of exploration and pre¬ 
liminary surveys, without being guilty of a tres¬ 
pass or actionable wrong ,21 and such entry and sur¬ 
vey, if no unnecessary damage is done, do not con¬ 
stitute a taking of tljc property for which compen¬ 
sation must be made, as discussed in Eminent Do¬ 
main § 113. The 'company may make any number 
of experimental surveys at pleasure before finally 
locating its route, 2 ? but it has no right to institute 
experimental condemnation proceedings along the 


different surveys before making a final selection in 
order to ascertain which would be the cheapest 
route.2® 

§ 63- Filing Map, Profile, or Record 

It is necessary comply with charter or statutory 
requirements as to the filing of a map, profile, or de¬ 
scription of the location of the road. 

It is frequently required by general statutes or 
charter provisions that a railroad company shall file 
a map, profile, or descnption of the location of its 
road in the counties through which it passes,^^ or 
with a specified state officer^® or commission, 2 ® 
and there are similar requirements with respect 
to branch roads,^^ extensions,28 and changes of 


LO. N.T —^People v. Railroad Comrs , 
63 NE 163. .158 N.T. 421. 

51 C J. p 489 note 8. 

LI- La—Louisiana R, etc, Co v 
State R. Commission. 46 So 884, 
121 La. 848. 

L2. N’T—People v. , Railroad 

Cdmrs, 53 NB 163, 168 N'T 421 
L3. Tenn —Cross v Southern R Co , 
2 Tenn Civ A. 688j 

L4, Tex—'Wooters v. International, 
etc. R Co, 64 Tex 294 
;i C J. p 494 note 84. 

L5. Tex —^Prey v. Ft. Worth, etc, R. 
Co, 24 SW 950, 6 TexCivApp. 
29, affirmed 26 S.W. 609, 86 Tex. 
466. 

>1 CL P 494 note,86. 

L6. Md.-^Maryland, etc., R Co. v. 

Silver, 7$ A. 297, 110 Md. 610 ^ 

)1 CL'p 494 note 86. 

L7- HI —•'W'kldron T. liforcier, 82 Ill. 
650. 


18. Pla—Atlanta, etc, R. Co v 
Thomas, 53 So 610, 60 fla 412 

61 C. J p 491 note 44. 

19. Tex—^International, etc, B. Co 
V. Lawson, 62 Tex. 260 

,20, US—Beasley v. Texas & P R 
Co/lrfu, ii SCt.’l64. 191 TJS. 492, 
48IiBa 274 

21. Ky —Corpus Jtirls olted In 

Thotnas v City of Horse Cave, 61 
SW2d 601, 604, 249 Ky. 713. 

51 C J. p 494 note 8^.' 

22. Pa.—NTeal v. Pit^isburgh, etc., R 
Co, 2 Grant 137. 

Effect of preliminary survey: 

As constitutmsr location see supra 
. S 46. 

AS affecting' right to change loca¬ 
tion see infra § 65. 

In cases ef convicting locations 
see infra 9§ 71, 72, 

23. Pa.—^KTeal v. Pittsburgh, etc., B 
C^, supra. 


24. Mo.—^Kansas City Interurban R. 
Co V Lavis, 95 SW. 881, 197 Mo 
669, 114 Am S R 790 

51 C.J. p 495 note 92 

25. WVa.—Chesapeake, etc, R Co 

V Deepwater R Co., 50. S.B 890, 67 
W.Va 64^1 

61 C J. p 495 note 93. 

,26. Me,—^U. S Peg Wood, eftc, Co. 

V Bangor, etc., R. Co., 72 A 190, 
104 Me, 472, 

61 C J p 495 note 94 ' 

I . L ^ 'I 

'27. S.D—Illinois Cent. R. Co. v. 
East Sioux Falls Quarry Co, 144 
N.W 724, 33 S D. 63. 

Wash—^Biles v Tacoma, etc., R. Co„ 
32 P 211, 5 Was^i. 509. 

28. N*.J —MerceiC County Tract. Co 

V Umted New Jersey R, etc, Co, 
66 A. 897, 66 IV'JEq 57'4.,reversed 
on other grounds 61 A. 46li 68 N. 
J.BQi 716 

SiD—lUtnc^jis Cent. B. Co. v. East 
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location ,29 but such requirements do not apply to 
spur tracks or industrial side tracks 20 Branches 
constituting a part of the proposed road and des¬ 
ignated and surveyed at the same time as the main 
line may he included in the map filed of the sur¬ 
vey thereof but where a railroad company is 
authorized to construct branches before or after 
the completion of its main line, a survey for a 
branch line may be filed separately and need not be 
filed with the survey of the mam line 22 The ob¬ 
ject of these requirements is to enable the public 
to know the line of the railroad,22 to furnish per¬ 
manent record evidence of the true and exact loca¬ 
tion and boundaries of the road,24 and to fix and 
determine the rights of the railroad company and 
others interested or affected by such location 25 
The filing should be done by authority of the direc¬ 
tors of the company.25 

Any express provisions of the statute as to what 
the map or location filed shall show must be com¬ 
plied with,37 and in any case a mere general des¬ 
ignation of the location is insuflBicient,28 but the 
exact location and limits thereof must be shown.29 
While a requirement that the company shall file 
a ''survey” of its route does not necessarily re¬ 
quire a map or profile but may be complied with 
by designating the location by words and figures,40 
there must be sufficient data in some form from 
which the exact and true location may be ascer- 
tained.4i Where a railroad company is required 
to file the ‘‘location” of its road, a definite refer¬ 
ence in the written description to a map or plan 
is a part of the description to which reference may 


be made to explain or make certain the terms of 
such description,42 but not to modify or control the 
written description of the location ,43 and a map 
or plan not referred to in the written description 
cannot be used to supply defects therein 44 Sq, al¬ 
so, the map filed cannot in any way control or mod¬ 
ify the charter of the company, and when the two 
conflict the latter must control.45 Jt is not essential 
that the location when filed should bear any date ,46 
and where the statute requires the location to be 
filed with the county commissioners “approved by 
them and recorded,” the approval of the location 
need not be signed by the different members of 
the board, but it is sufficient if attested by the clerk 
who is the recording officer of the commissioners 

as a court 47 

Under some of the statutes the filing of the map 
and survey or location is a condition precedent to 
the right to institute condemnation proceedings, as 
discussed in Eminent Domain § 226 a, but if the 
landowner has agreed to allow the railroad com¬ 
pany to cross his premises he is estopped subse¬ 
quently to set up, as against the validity of the 
taking, the failure to file the plan 48 Some of the 
statutes expressly require that the filing shall be 
done before any part of the road is constructed,49 
but under others it may be done after the road is 
constructed^® or located,®^ and is not an essential 
step in effecting a valid location 22 

§ 64- Evidence of Location 

A map OP other paper, or, where It Is on record, a 
certified copy of the record, may be the best evidence of 


Sioux Falls Quarry Co, 144 NW. 
724, 3$ S D 68. 

29- NJ—Vail v Moms, etc, R Co, 
21 N JLaw 189 

N.Y.—^Matter of Riverhead, etc., R 
Co, 66 NYS 938. 36 App Div 614 

30. N J —^Akers v. Umted New Jer¬ 
sey R, etc, Co., 43 NJLaw 110. 

51 C J p 496 note 98 

31. Mich —^Toledo, etc, R Co v, 
Fast Saginaw, etc, R Co., 40 NW 
436, 72 Mich 206. 

32. N J —Greenville, etc., R. Co, v. 
Grey, 48 A. 668, 62 NJ.Ba 768. 

33. Mich—Grand Rapids, etc, B 
Co V. Cheseboro, 42 NW 66, 74 
Mich. 466 

51 C J. p 496 note 2. 

34. Mass—^Hazen v. Boston, etc, R 
Co, 2 Gray 674 

N Y —Stephens v. New York, etc, R 
Co, 67 NB 119, 176 NY 72. 

35. Mass—^Bazen v. Boston, etc, R 
Co, 2 Gray 674 

36. Wis—^Northern Pac R Co v 
Doherty, 76 NW. 1079. 100 Wis. 


39, affirmed 20 SCt. 677. 177 U.S 
421, 44 LBd 830. 

61 C J p 495 note 6. 

37. Mass —^Housatonic R Co v. 
Lee, etc, R Co, 118 Mass. 391 

N J.—^Mercer County Tract Co v 
United New Jersey, etc, R Co., 66 
A 897, 66 N J.Bqi. 674, reversed on 
other grounds 61 A. 461, 68 N.J.B<;t 
716. 

38. Mich—^Apipeal of Conver, 18 
Mich 469 

39. N.Y —Stephens v. New York, 
etc, R. Co., 67 NB 119, 175 N.Y. 
72. 

61 C J p 496 note 8 

40. NJ—Attorney Geneial v, Ste¬ 
vens, 1 NJBq. 369, 22 AmD. 526. 

41. Mich —Appeal of Conver, 18 
Mich 459 

42. Mass—Grand Junction B., etc, 
R Co. V Middlesex County Comrs, 
14 Gray 653 

43. Mass —^Hazen v. Boston, etc, R 
Co, 2 Gray 674, 

44. Mass.—Housatonic R Co. v. 
Lee, etc, R. Co., 118 Mass. 391. 
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45. N.Y —Mason v. Brooklyn City, 
etc., R, Co, 36 Barb. 373. 

46. Me—^Nicholson v. Maine Cent. 
R Co, 63 A 839, 97 Me. 43. 

61 C.J. p 496 note 16 

47. Me—^Nicholson v. Main© Cent 
R. Co, supra. 

48. Me —U S. Peg Wood, etc, Co v 
Bangor, etc., R. Co., 72 A 190, 104 
Me. 472. 

49. Ark—St. Louis, etc., R Co v. 
Memphis, etc., R Co., 143 S W. 107, 
102 Ark 492 

61 C.J. p 496 noto 19. 

50. NC—^Fayetteville, etc,, R. Co. 
V Aberdeen, etc., R. Co., 56 SB 
346, 142 N.C. 423, 

51. W.Va.—Chesapeake, etc., R Co 
v. Deepwater B Co., 60 S.B 890, 67 
WVa 641 

52. N C.—^Fayetteville, etc, R Co v 
Aberdeen, etc,, R. Co., 66 SB, 346, 
142 NC 423. 

WVa—Chesapeake, etc, R Co v. 
Deepwater R. Co., 60 S.B, 890, 67 
W.Va 641. 
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location; but, where the best evidence Is lacking, sec¬ 
ondary evidence is admissible. 

In order to prove that a location was made it 
is not necessary for the railroad company to pro¬ 
duce the engineers who made the survey to testify 
to their work, but the plan or map of the survey 
IS the best evidence of what was done.®^ In case 
of a controversy between rival companies as to 
priority of location, if there is no statute requir¬ 
ing a record of the location adopted, the action 
of the company must be proved by other evidence, 
but when proved it has the same effect as though 
it had been recorded and settles the date of ap¬ 
propriation and the exact location and where the 
statute requires a map to be filed but permits it to 
be done after the road is located, the filing of a map 
of its survey, if authorized by the company, while 
not conclusive, is prima facie proof of its adoption 
as the location of the road.®® The map or location 
filed by the railroad company pursuant to a statu¬ 
tory requirement is conclusive evidence against 


the railroad company as to what has been taken.^® 
A certified copy of the record of the location of a 
railroad from the records of a town is admissible 
to prove the location and in a proceeding to 
enforce a tax in aid of a railroad, the permanent lo¬ 
cation of the road is sufficiently shown by the map 
and profile filed by it as required by statute, to¬ 
gether with proof that the road has been actually 
constructed on the line indicated thereon.58 

Secondary evidence to show the adoption by the 
directors of a railroad company of a survey as the 
location of its road,58 or the approval of the loca¬ 
tion by the railroad commissioners,®*^ or that a 
plan of the location of the road was duly filed with 
the clerk of court of county commissioners^^ and 
with the railroad commissioners®^ is admissible 
where the best evidence is lacking. A map issued 
by a railway company which shows the location 
of a station on a road which in fact, although not 
in name, was built and owned by the former, is 
admissible in evidence to show such location.®® 


D. CHANGE OE ABANDONMENT OF LOCATION 


§ 65. Change of Location 

a. Route 

b. Termini 

a. Route 

When authorized to do so by charter or statute, and 
statutory conditions precedent, such as obtaining the 
consent of municipal authorities or a board or commis¬ 
sion, have been compiled with, a railroad company may 
change the location of its road; but, without legislative 
authority, it may not do so after a particular location 
has been definitely adopted, especially after the road has 
been actually constructed, although some authorities 
favor a right to change location before actual construc¬ 
tion, at least for the limited purpose of correcting en- 
gineering errors or avoiding obstacles to proper con¬ 
struction. 

A change of location or a relocation of a rail¬ 
road means a removal of the road from one right 


of way to another.®^ A mere shifting of the posi¬ 
tion of the tracks within the limits of the right of 
way is not a change of location;®® nor is the con¬ 
struction of new switch tracks, or side tracks, or 
even of a new track as a part of the main line nec¬ 
essarily a relocation of the railroad;®® nor will an 
inconsequential or minor change of trackage which 
does not affect the public be held a relocation with¬ 
in the application of the statutes.®^ 

After a railroad company has definitely adopted 
a particular location for its road, the general rule 
is that it cannot change it without legislative au¬ 
thority,®® but as to what constitutes a location with¬ 
in the application of the rule the decisions are not 
uniform.®® A mere survey not adopted by the 


53. Pa—Johnston v. Callery, 39 A. 
73, 184 Pa. 146. 

54. Pa.—Williamsport, etc, R Co. 
V Philadelphia, etc, R Co., 21 A 
645, 141 Pa 407, 12 L..RA. 220. 

66. W.Va—Chesapeake, etc., R Co. 

V. Deepwater R. Co, 60 *S S 890, 67 

W. Va. 641. 

56. Mass—^EDazen v. Boston, etc., R. 

Co, 2 Gray 674. 

61 C J. P 496 note 26. 

67. Vt.—Hatch V* Vermont Cent. R. 
Co., 28 Vt 142. 

58. Ind—Caitsm v. State, 91 Ind 
324. 

56. IT S.—Denver, etc, R. Co. v. Ari¬ 
zona, etc, B Co., N.M., 34 S-Ct 
691, 233 U S. 601, 58 L.Hd. 1111. 

51 C J. p 496 note 29. 


60. Me.—U. S. Pegr Wood, etc., Co v. 
Bangror, etc, R. Co„ 72 A. 190, 104 
Me 472 

51 C J. p 496 note 30. 

61. Me—S Pegr Wood, etc, Co 
V. Bangror, etc, B. Co., supra. 

62. Me—S. Pegr Wood, etc., Co. 
V. Bangror, etc, B Co, supra. 

63. Tex—^Pecos, etc., B. Co v. State 
B. Commission, C3.v.App., 193 S.W 

, 770. ' 

64^ Ill—Chlcagro, etc., B. Co. v. Chi- 
cagro, etc,, B. Co, 71 NE. 1017, 211 
Ill. 352 

61 CJ p 497 note 35. 

65. Ill—Chlcagro, etc., R, Co. v. Chi¬ 
cago, etc., B. Co , supra. 

61 C.J. P 497 note 36. 
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66. HI—Chicago, etc, R. Co v. Chi¬ 
cago Mechanics* Inst., 87 KE 933, 
239 IlL 197. 

51 C.J. p 497 note 87. 

67. Va.—Chesapeake, etc., B Co. v 
Williams Slate Co, 129 SE. 499, 
143 Va 722, error dismissed 46 S. 
Ct. 202, 269 U S 540, 70 D.Ed. 401. 

61 C J. p 497 note 88. 

63. ni.—^Lake Shore, etc., B. Co* v. 
Baltimore, etc, B. Co., 37 hr.E. 91, 
149 IlL 272 
51 C.J. p 497 note 89. 

66. Del—Williams v. Odessa^ etc.* 
B. Co, 44 A. 821, 7 Del.Ch 303. 
Ga,—^Brown v. Atlantic, etc., R. Co, 
65 aE 24, 126 Gfu 248. . 



RAILROADS 


§ 65 

directors of the company is not a location which 
will prevent a subsequent survey and adoption of a 
different route,and contracting for the construc¬ 
tion of a road on a particular route will not pre¬ 
vent the company from changing the route if it has 
never been actually adopted by the directors of the 
company in the manner prescribed.So, also, if 
the first location as shown by the map filed is not 
such as is authorized by the charter of the com¬ 
pany, it cannot control the charter and will not 
prevent a second location which is so authorized.'^^ 
The authorities are practically uniform to the ef¬ 
fect that after the road has been located and ac¬ 
tually constructed no change can be mdde with¬ 
out legislative authority,even where the object 
of the change of location is to straighten curves 
and reduce grades, and if made would be a bene¬ 
fit to the public and, while there is some conflict 
as to the right to change the location after it has 
been selected and before the road is constructed, 
the better rule would seem to be that after a par¬ 
ticular location has been definitely adopted the com¬ 
pany cannot, without legislative authority, change 
it merely from motives of convenience, expediency, 
or economy,"^® or to avoid an unsatisfactory assess¬ 
ment of damages,76 but that such changes may be 
made as are necessary to correct errors in engi¬ 
neering or to avoid obstacles which would defeat 
or interfere with a proper construction of the 
road.77 In some cases it has been held that no 
change can be made after the assessment of dam- 

70. Ill—E€Lst St Louis, etc, B Co 
V. Illinois State Trust Co, 94 NB. 

149, *248 HI. 669. 

51CJ. p 497 note 41. 

71. N.T—Hudson, etc., Canal Co, v 
New York, etc., R Co., 9 Paige 323 

Ohio—^Baldwin v, Hlllshoro, etc, R. 

Co., 1 Ohio I>ec., Reprint, 646, 10 
WestLJ. 366. 

Right to change location of road as 
affected by contract for particular 
location see supra § 68 

72. N.Y—Mason v. Brooklyn City, 

etc., R. Co., 35 373. 

73- U.S—^Bryan v. Louisville, etc, 

R. Co, Mo., 244 F. 660, 157 C.CJL 
98, error dismissed and certiorari 
denied 88 SCt*<334, 246 U.S. 661, 62 
LtBd. 921. 

61 C J. p 497 note 44. 

74- Ill—Cairo, etc, R. Co. v. "Wood- 
yard, 80 N.B. 882, 226 111. 331 

75- Miss —^Lusby v 'Kansas City, 
etc, R Co., 19 So. 236, 73 Miss 
360, 36 LRA. 510 

76p Pa—^Beale v. Pennsylvania R. 

Co., 86 Pa 509 
61 C.J P 498 note 47. 

77- Ohio—^Devou v. Cincinnati In- 
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ages,78 but that a change may be made after the 
adoption of a location and before the assessment ;79 
and in others that it may be made after assess¬ 
ment,80 at any time before actual construction,81 
the railroad company being liable for the damages 
already actually sustained by landowners by rea¬ 
son of the prior location.82 

Under charter or stattitory authority generally, 
A railroad charter may be amended so as to require 
the company to change its route ^8 Where au¬ 
thorized to do so by a statutory or charter provi¬ 
sion a railroad company may change the location 
of its road,8^ and the authority for such change 
need not be given in the charter or by an amend¬ 
ment thereto but may be given by a special enact¬ 
ment or general railroad law,®® or even by legisla¬ 
tive ratification after its occurrence ,8® or it may be 
implied from a statute providing for the establish¬ 
ment and use of union depots.87 Also it has been 
held that a railroad company may, for the purpose 
of carrying out the object of its creation, change 
the location of its mam line.®® Any conditions pre¬ 
cedent imposed by *the statute must be complied 
with, 8 9 whether the owner of the railroad be a 
company or an individual.®® 

Construction and application of statutes. Stat¬ 
utes authorizing changes in the location of rail¬ 
roads are strictly construed,and if the author¬ 
ity is to change the locajtion for certain causes or 
on certain conditions the right is limited accord¬ 
ingly.®® A statute authorizing a railroad company 

Shore, * etc , R. Co-, 11 Cbio Cir Ct, 
NS, 419, 22 Ohio Cir.Ct. 806 
61 C.J. p 498 note 66. 

85. N.C—^Dewey v. Atlantic Ooaet 
Line R. Co', 66 SBJ. 292, 142 NC 
392 ' 

61 CJ. p 498 note 56. 

88. Tex—Jeff Bland Lumber, etc, 
Co V. Galveston, etc., R. Co., Civ. 
App, 212 SW. 760. 

87- N.C—Dewey v Atlantic Coast 
Line R. Co, 55 SB 292, 142 N.C 
392. 

88- Md—Whalen v. Baltimore, etc, 
R Co.; 6l9 A 390, *108 Md 11, 129 

'AmS-R. 423, 17'L.RA,N.S, 130. 

51 C.J. p 499 note 59, 

89, N.Y.—^Matter of Riverhea<i, etc, 
■R Co, 66 NTS. 988, 36 App DiV 

514 

61 C.J. P 499 note 61. 

90, Iowa—State v. Beaton,, 178 N. 
W, 1, 180 NW. 166, 190 Iowa 216, 

61 CJ. p 499 note 62. * • 

91. Ga—Brown v. Atlantic, etc, R. 

Co, 65 24, 126 Ga. 248. 

51 6 J. p 499 note 63. 

U.S.—^Works V. Junction R, Cto, 


tertenninal R. Co., 29 Ohio Cir.Ct. 

113 

61 C J p 498 note 48. 

78- Pa—^Beale v. Pennsylvania R 
Co„ 86 Pa 609-i-Neal v, Pitts¬ 
burgh, etc, R. Co., 81 Pa 19 

79. Pa—Hagner v. Pennsylvania St. 

B. Co, 26 A. 1082, 164 Pa. 476—In 
re Philadelphia, etc., B. Co., 16 Pa. 
Dist 42. 

80. Del.—Williams v-. Odessa, etc, 
B.^Co, 44. A 321, 7 DelCh 303“ 

Iowa'—Gear v Dubuque, etc „ R. Co, 

20 Iowa 623, 89 AmD. 550 

81. Iowa.—^Mshaska County B. Co 
V. Des Moines Yalley K. Co, 28 
Iowa 437—Gear v Dubuque, etc., 

R. Co, 20 Iowa 523, 89 AmD 660 

82. Iowa,—Gear v. Dubuque, etc, R. - 
Co., supra. 

51 C J. p 498 note 63. 

Liability of railroad company on 
change or abandonment of location 
) generally see infra S 69 

83. Ga—^Macon, etc, R. Co. v. Gib¬ 
son. 11 S B. 412, 86 Ga. 1, 21 Am. 

•S.R. 136. 

51 C.J. p 498 note 54. 

84. Ohio —^Lorain County v. Lake * 92. 
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after beginning the construction of its road to make 
all necessary changes in its course or direction does 
not authorize any change after the road is com¬ 
pleted nor will a mere prohibition against mak¬ 
ing any change of location within a town or aty 
after the road has been constructed impliedly au¬ 
thorize a change of location after construction at 
points outside of a town or city ,94 but where a 
railroad company is authorized to change the route 
of the road it seems that such change may be made 
at any time before construction,®5 and a change of 
location may be made after the road is constructed 
imder an authority to change the location of and 
“reconstruct” the road,®® or to acquire such lands 
as the company might find necessary for the site 
of the • road ''or to vary the plans there¬ 
of,”®"^ and where a railroad company is author¬ 
ized to change the location after construction a lim¬ 
itation on the time for the completion of the con¬ 
struction of the road applies only to the original 
construction and will not prevent a relocation ®® 
Where a change of location is authorized because 
of difQculty of construction, it may be made after 
the road has been partly constructed at any time 
before. its construction is complete at the place 
where the change is made,®® but not after the road 
is finally completed.^ A provision that the reloca¬ 
tion shall not depart from the original line of road 
between the termini means the original termini 
of the road and not two points on the line between 
which there is a relocation of the track 2 

A statute permitting a change of line only with 
the consent of stockholders is intended to apply 
only to a change of a proposed line and does not . 
apply to a change in the line of a completed rail¬ 
road.® 

Po’dfer of state commissions. In some jurisdic- J 

acohib, 80 FCaslSTo 18.046, 6 Mc¬ 
Lean 425. ‘ , 

51 C.J. p 499 note 69. 

93. Miss.—State v. Mo)t>ile, etc, H. 

Co. 38 So ’732, 86 Miss. 172, 122 
Am SB. 277. 

94. Ga.—^Brown v Atlantic, eta, B. 

Co.; 55 SE 24, 126 Ga. 248. 

95. Mo.T-Nortlit Missouri B. Co. v. 

Lackland, 25 Mo. 515. 

51 O.J* p 500 note ,72. 

96. ,Minn.—ECewett r. St. Paul, etc, 

B Co., 28 N.W. 265, 85 Minn. 226 

97. S.C—XiS parte South Carolina 
K. Co., 81 S.C.L. 434. 

98. Minn,—Mew4tt v. St. Paul, etc., 

B Co., 28 N.W. 255. 85 Minn. 226 

99. Ohio"—Atkinson ' v. Marietta,' 
etc, B.‘ Co‘, 15 Ohio St 21. 

1 . Ohio.—^Moorhead Ldttle, Miami 

R. Co.. 17 Ohio 3«0. * ' * 


tions power has been conferred on boards or com¬ 
missions to require or allow a change in the loca¬ 
tion of a railroad.^ 

Consent of municipal authorities. Some statutes 
provide that changes of location within cities, 
towns, or villages shall not be made after the road 
is constructed without the consent of the municipal 
authorities ® 

Federal control. Under the federal statute, 49 
U.S.CA. § 1(18), providing that no railroad shall 
extend its lines, construct or acquire new lines, or 
abandon any line or the operation thereof without 
first obtaining from the interstate commerce com¬ 
mission a certificate of convenience and necessity, 
a railroad company must obtain such a certificate 
before relocating its line or a portion thereof, if 
such relocation constitutes a new construction or if 
abandonment is desired,® and a certificate author¬ 
izing a railroad to abandon a portion of its track¬ 
age does not authorize or require its relocation^ 

A resolution of the hoard of directors of a rail¬ 
road company relocating the route of their road is 
not void because passed in another state.® 

On application of landozvner. Some statutes re¬ 
quire a railroad company to make and file a map 
or profile of the proposed location of its road and 
give notice thereof to every occupant of land 
through which the route passes;® and within fif¬ 
teen days after such notice any owner or occupant 
of such lands aggrieved by the proposed location 
may apply to a justice of a court of general ju¬ 
risdiction for the appointment of commissioners to 
examine the route proposed by the railroad com¬ 
pany and the substitute therefor suggested by peti- 
tioner.l® No person' can make the application ex¬ 
cept one whose lands have not been acquired by 

List V Fonda, eta, B. Co. 217 N 
TS. 781, 127 Misc 866, affirmed 
228 NYS 686, 223 App.I>iv 368, 
modified on other grounds 164 NE. 
541, 249 NY. 445. 

7. US.—U S Feldspar Corp, v. U. 

S., LC.NY., 38 F,2d 91. 

61 C.J p 499 note 67. 

Certificate authorizing abandonment 
'generally see Infra 5 67. 

8. Pa— niig V. Chaxtiers Southern 
B. Co.. 112 A 116, 268 Pa, 467, 

■9. N.f.—Matter of Niagara Falls 
' * Hydraulic Power, eto., Co., 29 N T. 

S. 81, 68 Hun 891, affirmed 89 N. 

B. 21. 143 NY. 669. 

, 51 C J. p 600 note 7,9. 

Filing map or profile generally see 
aujpra I 68% 

10 . NY—Matter Of Niagara Falls 
Hydraulic Power, eta, Co.,’ 23 N. 


9. U S,—^Bryan v. Louisville, etc, 
B. Co. Mo., 244 F. 650, 157 CCA 
98, writ of error dismissed and cer¬ 
tiorari denied 38 SCt 834, 246 U 
S. 661, 62 LEd 921. 

а, U.S—^Atwater v Wheeling & L 
B By Co., C.CAOhio, 66 F.2d 720 

4. m—Boy V Illinois Commerce 
Commission, 158 NE. 648, 322 BL 
462 

61 C J p 499 note 60. 

Power of commission to order relo- 

' cati'bn of tradOs in 'Connection with 
abolition of grade crOssmgn see 
infra S 103» i 

б. G^a—Chattanooga, eta, B. Co.' v. 
Warthen, 25 S.E ,988, 93 Ga 599, 

61 C J. p 499 note 63.. 

e. U.S.—Purcell r. U. . S., DC.Md,. 
41 F.Supp. 309, afilrmed 62 SCt 
,70?. 815 Ti.a. 881.'80 LEd.-SIO. 

nCt.—H udson '' RlTdr Itsgulatlnf 1 
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the railroad company and after the service on him 
of the notice provided for,ii and the court cannot 
appoint the commission until the fifteen days al¬ 
lowed for the filing of such petition has elapsed,!^ 
and all persons entitled to notice of the applica¬ 
tion have been served.^3 The justice to whom the 
application is made cannot pass on the merits of 
the case but may merely appoint the commission,^^ 
one of whom must be a civil engineer.^® 

It is the duty of the commissioners to examine the 
proposed route, and to affirm or alter it as may be 
consistent with the just rights of all the parties 
and the public and they can adopt only the route 
proposed by the railroad company or the substitute 
proposed by the objecting party, and cannot re¬ 
ject both and select a different route.^'^ However, 
they are not limited to a consideration of that part 
of the route within the bounds of the land of the 
party procuring their appointment,^^ but must ex¬ 
amine the entire route intended to be adopted in 
the county,and in making an alteration they must 
do it in such a manner as to preserve the contin¬ 
uity of the line.29 The statute contemplates that 
one commission shall hear and determine all ob¬ 
jections to the proposed location within the coun¬ 
ty ;2i but if the appointment of the first commis¬ 
sion was premature and unauthorized and its pro¬ 
ceedings void, a second commission may be ap- 
pointe<L22 The determination of the commission¬ 
ers may be based on a personal examination of the 
route and of the adjacent property as well as on 
testimony given before them.23 


On appeal from the decision of the commission¬ 
ers, the appellate court can consider only questions 
of law,24 and cannot substitute its judgment for 
that of the commission as to the merits of the pro¬ 
posed routes and if errors of law have been 
committed, all that the appellate court can do is to 
send back the report^® Where it appears that 
the commissioners have gone beyond the scope of 
their powers their decision will be set aside.27 

b. Termini 

A change of termini of a railroad Is permissible 
when, but only when, there is legislative authority there¬ 
for. 

Where a railroad company has once selected and 
made valid location of its termini, it cannot change 
the location without legislative authority,28 and an 
authority to change the location of the route of 
the road applies Only to the route between the ter¬ 
mini and does not authorize a change of the ter¬ 
mini but a railroad company on constructing its 
road to or into a place named as a terminus may 
temporarily use a particular point as a terminal 
without losing the right to establish its permanent 
terminal at a different point within such place.30' 
If the location of the termini is fixed in the articles 
of incorporation they cannot be changed by order 
of a public service commission.^! However, a rail¬ 
road charter may be amended so as to change the 
termini.82 if expressly authorized by statute to 
do so the company may change the location of its 
termini,88 and a change within a particular place 
may be impliedly authorized by a statute providing 


T'S 81, 68 Hun 391, afUrmed 39 
N-E 21, 143 NT 669. 

51 C.J. p 500 note 80 
11 - N.Y.—People v Tubbs, 59 Barb, 
401, affirmed 49 N.T. 366. 

12. N.Y—In re Long Island R Co, 
46 N.T. 364. 

13- N.Y.—People v Lockport, etc., 
R. Co , 13 Hun 211. 

51 O.J. p 500 note 83. 

Persons entitled to notice 
All owners and occupants of land 
to be affected by the proposed loca¬ 
tion, as well as the raalroad compa¬ 
ny, are entitled to notice of the pro¬ 
ceedings and an opportunity to be 
heard,—^Norton v. Wallklll Valley R 
Co, 63 Barb., N.Y, 77—61 C.J. p‘600 
note 86. 

14. N.Y.—Norton v. Wallklll Valley 
R. Co, 61 Bcurb. 476, 42 Bow.Pr. 
228, reversed on other grounds 63 
Barb 77. 

15. NY—Matter of Niagara Palls 

Hydraulic Power, etc., Co, 28 N 
Y.S. 81, 68 Hun 391, affirmed 39 N 
E 21, 143 N.T. 669. I 

51 CwJ. p 500 note 85. 


16. N,Y—People v. Tubbs, 49 NT. 
356 

17- NY—^Matter of Niagara Palls 
Hydraulic Power, etc, Co„ 23 N. 
YS 81, 68 Hun 391, affirmed 39 N. 
E 21, 143 N.Y. 659. 

51 C J. p 500 note 88. 

18. NY—People v Tubbs, 49 NT. 
356—In re Long Island R Co, 45 
N.T, 364. 

19. NY.—^People v, Tubbs, 49 N.T. 
356—In re Long Island R. Co., 45 
N.Y 364. 

20 . N.Y.—People ▼. Tubbs, 49 N.T. 
,356. 

'21. NY—^People v. Tubbs, supra. 

61 O.J. p 501 note 92. 

'22. N.Y—^In re Long Island R. Co, 
46 NY. 864 

23. N.T.—People v. Tubbs, 49 N.T. 
356. 

24l NT.—^In re Lake Shore, etc., R. 

Co, 89 NY. 442. 

61 tC.J. p 601 note 96. 

25. NY.^Matter of Niagara Palls 
Hydraulic Power, etc., Co., 23’ N. 

m 


YS 81, 68 Hun 891, affirmed 39> 
NE 21. 143 NY. 669 

26. N.Y.—^In re Lake Shore, etc, R.. 
Co, 89 NY. 442. 

27. N.Y.—People v Tubbs, 69 Barb. 
401, affirmed 49 N.T. 366. 

28. Ill.—Chicago, etc., R. Co. v 
Chicago Mechanics* Inst., 87 N.E 
933, 239 Ill. 197. 

61 C J. p 601 note 1. 

29. Wis.—^Attorney General v. West 
Wisconsin R Co., 36 Wls. ,466. 

3a US —Colorado Eastern R. Co. 
V. Union Pac. B Co, C.C.C 0 I 0 , 41 
P 293 

Ala—Georgidi Cent R. Co v. Union 
Springs, etc., R. Oo, 89 So 473, 

‘ 144 Ala. 639, 2 L.R.A.,N.S, 144. 

31. NT.—People v. Second Dist 

Public Service Commission, 125 
N.EJ' 438, ■9'27 NY. 248. ^ • 

32. Tenn —^Anderson v. Railroad 

Co., 17 SW. 803. 91 Tend 44. 

33. Tenn—^I^emphls, etc., R. Co v. 
Union R Co., 95 S.W. 1019, 116 
Tenn. 500 

51 O.J. p 601 note 6. 
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for the construction and use of union depots.^^ 
It has been held that terminal facilities within a 
city may be extended from time to time as the in¬ 
dustrial expansion of the city requires 

Consent of stockholders A statute permitting 
a change of termini only with the consent of stock¬ 
holders is intended to apply only to a change of 
proposed termini and does not apply to a change 
of termini of a completed railroad.^^ 

g 55 . -Stations 

A Change of location of a railroad station may be 
made if it is done in good faith with due regard to the 
interests of both the company and the publiCi and the 
new location furnishes proper accommodation to the 
public. 

A railroad company may, at least to the extent 
permitted by statute, change the location of its 
stations and depots,®^ and, in the absence of stat¬ 
ute, the duty of maintaining or continuing stations 
at particular places is governed largely by the same 
principles as relate to their original establishment 
and location.38 In the relocation of a station a 
railroad company is discharging a public duty.39 It 
cannot consult merely its own convenience but 
must consider its duties to the public the new 
site must be convenient and accessible.^^ The mere 
fact that a station has been maintained at a par¬ 
ticular place will not prevent a change of location, ^2 
and a change may be made if it is done in good 
faith with due regard to the interests of both the 
company and the public, and the new location fur¬ 
nishes proper accommodation to the public.’*^ Ju 
such cases, where no improper motive or abuse of 
discretion is shown, the courts will not attempt 
to interfere with its exercise,^^ and although it ap¬ 
pears that the original change of location was im¬ 


proper, the court will not require the reestablish¬ 
ment of a station at its original location after con¬ 
ditions have so changed that the general public 
IS better accommodated by the new location and 
the conditions do not warrant the maintenance of a 
station at both places ^5 

The right to change the location of a station 
in a particular case cannot be controlled or pre¬ 
vented by contract, as discussed supra § 61, or by 
the fact that private citizens in the expectation of 
the continuance of a station at a particular place 
have made donations of land or money to the rail¬ 
road company,^® or purchased property or estab¬ 
lished business enterprises in the vicinity of the 
original location.'*'^ A railroad company cannot, 
when compelled to remove a depot erected on land 
dedicated to a public street, recover for the value 
thereof.-*® 

Power of board or commission. In some jurisdic¬ 
tions power has been conferred on boards or com¬ 
missions to direct, authorize, or prevent the reloca¬ 
tion of a station or depot,*® and in determining 
whether a new depot shall be built or alterations 
made in an old one the commission can consider 
the dangers which exist in the present location of 
the old depot.®® Statutory provisions prohibiting 
the abandonment of a station without legislative 
authority and permitting a change of location with 
the permission of the railroad commissioners and 
the municipal authorities of the place where the 
station is located are not necessarily conflicting,®^ 

§ 67. Abandonment of Location 

After actual construction on a particular location, a 
railroad or part thereof may be abandoned by the com¬ 
pany when, but only when, there Is legislative authority 
for the abandonment or permission or consent Is grant- 


34. Mo.—State v. St Louis, etc., R. 
Co, 3 Mo.App. 180. 

NIC,—^Dewey v Atlantic Coast Line 
R. .Co., 56 SE 292, 142 N.C. 392 

35. Or—Oregron-Washingrton R., etc, 
Co V Spokane, etc, R Co, 163 
P. 600, 989, 83 Or 628. 

Pa—Appeal of Western Pennsylva¬ 
nia R. Co., 99 Pa. 156. 

35. TJS—Atwater v. Wheeling- & L. 
E Ry Co., C.C A.Ohio. 66 F 2d 720. 

37. Ky.-^Beatty v Louisville, etc., 
R. Co, 196 SW. 487. 17,6 Ky. 100. 

61C J. p 601 note IJ.. 

38. IlL—^Mobile, etc., B <3o. v. Peo¬ 
ple. 24 N.E 648, 132 Ill. 669, 22 
AmS.R 666. 

61 C J, p 601 note 12, 

39. Va.-^outhem R. Co, V.' Com¬ 
monwealth, 106 S.BL» 65, l'23 Va. 
176. 


40. Minn.—State v. Northern Pac. 
R. Co., 96 NW 81, 90 Minn. 277. 

61 C J p 601 note 14. 

41. Va —Southern R Co. v. Com¬ 
monwealth, 105 S.E 66, 128 Va 
176. 

61 C.J. p 601 note 15. 

42. Ill—Chicago, etc, R ICo, v. 

People, 78 N.E 784, 222 Ill. 396. 

43. Ill —Chicago, etc., R. Oo. v. 

People, supra, » 

61 C J. p 602 note 17. 

44. Ill.—Chicago, etc., R. Co. v. 

People, supra 

61 C J. p 602 note 18. 

45. rTtS,—^Northern Pac. R. Co, v. 
Washington Terr., Wash., 12 S.Ct. 
283, 142 US. 492, 85 LEd 1092 

Tex.—^Mosel v San Antonio, etc., R. 
Co, CivApp, 249 SW. 893. 

46. Fla—College Arms Hotel Co. 
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V. Atlantic Coast Line R. Co, 64 
So. 469, 61 Fla. 650. 

HI —^Mobile, etc, R. Co. v People, 
24 NE. 643, 182 HL 559, 22 Am. 
S R. 666. 

47. Ky—^Beatty v Louisville R. 
Co, 195 SW. 487, 176 Ky 100. 

61 C.J. p 602 note 23. 

48. Tex—Galveston, etc., R. Co v. 
Eagle Pass, Civ.App., 249 SW. 
268, reversed on other grounds, 
ComApp, 260 S.W. 841. 

49. Ark—St Louis, etc., R. Co. v. 
Bellamy, 169 SW. 322, 113 Axk. 
384, L.R.A.1915B 91. 

51 C.jr. p 602 note 24. 

50. Minn—St. James Commercial 
(Club V Chicago, etc, R. Co., 171 
N.W. 312, 142 Minn. 169. 

61 C J. p 502 note 26. 

51. Mass—Cunningham v Railroad 
Gommisi^ioners, 32 N.E. 959, 168 
Mass. 1041, 
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ed by a commission In the exercise of power conferred 
on It by statute. 

In the absence of any statutory provision on the 
subject the question whether a railroad company 
has abandoned a particular location is largely one 
of intention,52 and, in the absence of other facts 
showing such intention, a mere lapse of time with¬ 
out constructing a railroad on the location adopted 
will not constitute an abandonment thereof.®^ A 
railroad company authorized to construct a single 
road cannot have more than one location in full 
force at the same time;®^ so if a company which 
has adopted one location subsequently adopts an¬ 
other it thereby abandons the former;®® and if a 
railroad company is given an alternative right to 
construct a single railroad on one of several speci¬ 
fied routes its adoption of one constitutes an aban¬ 
donment of the others.®® A railroad company in¬ 
corporated to construct a road between certain 
points has no right to abandon a portion of the 
chartered route and construct only the remainder ,®7 
nor in the absence of statutory authority can a 
railroad company after constructing its road on a 
particular location abandon it®® and reconstruct 
the road on another.®^ If authorized by statute to 
do so it may abandon a portion of its road after it 
has been constructed,®® provided it complies with 
any conditions imposed by the statute. 

Consent or permission of commission. Under the 
federal statute, 49 U.S CA. .§ 1(18), a railroad 
engaged in interstate commerce may not abandon 
all or any portion of a line of railroad unless 
and until there is first obtained from the interstate 
commerce commission a certificate that public con¬ 
venience and necessity permit of such abandon- 

52. HI —Stannara v Aurora, eta, 

R Co, 77 NH. 264, 220 lU. 469. . 

51 O.J p 502 note 31. 

Abandonment of. 

Operation of road or portion there¬ 
of see intra. S 392. 

Risrht of way see infra S 117. 

53. Pa—Pittsburgh, etc., R, Co. v. 

Pittsfnirgh, etc, R. Co., 28 A. 155, 

159 Pa. 331. 

51 O.J. P 502 note 82. 

54 . Pa.—^Hagrner v. Pennsylvania 
etc, R. Co., 25 A. 1082, 154 Pa. 

476. ^ 

55 . Pa —^Hagrner v. Pennsylvania 
eta, R. Co, supra. 

51 C.J. P 502 note 34. 

56. Ky—^Louisville, etc, R. Co. v. 

Louisville City R Co, 2 Duv. 176. 

51 C J. p 503 note 35. 

67. Mo —^Kansas City Interurban R- 
Co. V. Davis, 95 SW. 881, 197 Mo. 

669, 114 Anou-SR. 790. 

58. Tex.—^Railroad Commission of 
Tex. V. Texas & N. O. R. Co., Civ. 


ment.®2 When not empowered by statute to do so, 
a state commission may not authorize or permit a 
railroad company to abandon its road or a portion 
thereof®® on the ground that the road can be oper¬ 
ated only at a loss,®^ nor may it order abandon¬ 
ment of side tracks or switch tracks as a means of 
assuring proper sanitary conditions.®® A commis¬ 
sion may have power, in granting a certificate of 
public convenience for abandonment of part of a 
line, to attach reasonable conditions to its consent 
as long as the conditions are proper under the com¬ 
pany’s franchise or under contracts previously en¬ 
tered into by it with municipal authorities;®® but 
after it has been actually carried into effect, a cer¬ 
tificate issued without any conditions attached 
thereto may not be rescinded by the commission.®^ 

§ 68. —— Stations 

Under some statutes a railroad company may not 
abolish or abar^don a station without the consent of a 
designated commission. 

No general rule of law applicable to all cases 
can be laid down as to what change of station will 
constitute an abandonment or a relocation, but the 
decision in each case must rest on the facts there¬ 
of.®® It is not an abandonment of a station to 
change its location from one point to another in 
the same vicinity,®® or to consolidate two stations 
m the same vicinity into one by relocating each 
at a single intermediate point, although the num¬ 
ber of stations is thereby reduced,"^® or to enter in¬ 
to a contract granting a terminal company tempo¬ 
rary possession of its grounds with a restoration 
clause if a contract for the building of a union sta¬ 
tion is not approved by a commission.'^i 

64. Minn—^Minneapolis & St. P. S 
‘ R. Co. V. Village of Birchwood, 
244 N.W. 57, 186 Minn 563. 

66 ., Tenn—Pbarr v Nashville, C. & 
et L Ry., 208 S.W.Sd 1013, 186 
Tenn 154. 

eOw Pa.—Jennings v. Pennsylvania 
Public Utility (Commission, 14 A 2d 
882, t4i0 Pa Super. 569. 

67- Pa—Jennings v. Pennsylvania 
Public Utility Commission, supra. 

68 . Va—Southern R, Co v. Com¬ 
mission, 106 S.E. 66 , 128 Va. 176. 

51 C J. p 503 note 40. 

69. Ky.—^Louisville, etc, R. Co. v 
Callahan, 186 SW. 1018, 143 Ky. 
617, LRA-,NS. 412. 

61 C J. p 608 note 41. 

7a Mass—Cunningham v. Railroad 
ComnUssioners, 82 N.K 959 , 168 
Mass 104. 

71- US—Wheeling, etc, R. Co. v. 
Pittsburgh, etc., R. Co., aC.A.Ohio, 
82 F.2d 390, certiorari demed 50 
S.Ct. 40, 280 U.S. 593. 


App., 197 SW.2d 176, reversed on 
other grounds 200 S.W 2 d 626, 145 
Tex. 641. 

59- Miss —Lusby v. Kansas City, 
etc, R. Co*, 19 So. 239, 78 Miss. 
360, 86 LRA 510. 

61 C J. p 603 note 37. 

Change of location generally see su¬ 
pra 8 65. 

^a NH.—^Northern R. Co. v. Man¬ 
chester, eta, R. Co., 31 A. 17, 66 
NH. 660. 

51 C J. p 508 note 38. 

61. Mich.—Williams v. Flint, eta, 
R Co., 74 NW. 641, 116 Mich. 
392 

51 C J. p 603 note 39. 

62. US—Woodruff v. U. S., D.C. 
Conn, 40 F.Supp.- 949. 

Power of interstate commerce com¬ 
mission to authorize or require 
abandonment see Commerce 9 142 
b 

63. Tex.—State v. Sugarland R Co., 
Civ App., 163 S.W. 1047. 

61 C.J. p 503 note 37 Ld], 
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In some jurisdictions power has been conferred 
on boards or commissions to deal with the ques¬ 
tion of discontinuance or abandonment of an ex¬ 
isting station.72 Statutes expressly providing that 
a railroad company shall not abolish or abandon a 
station or one which has been maintained for a cer¬ 
tain length of time without the consent of the rail¬ 
road commissioners, are, when applicable, accord¬ 
ed effect,and under such statutes the commis¬ 
sioners may authorize the discontinuance of a sta¬ 
tion. On an application for permission to aban¬ 
don a station the commissioners are only to de¬ 
termine the issue as to whether it shall be aban¬ 
doned and cannot impose conditions.*^5 a petition 
filed before a board or commission for an abandon¬ 
ment of a station must be broad enough to justify 
the relief sought,*^® and the burden of proof is on 
petitioner to show that it is entitled thereto ^7 xhe 
abandonment of a station with the consent of the 
railroad commissioners, as authorized by statute, 
and the construction of a new station at a different 
place, do not constitute a contract with the state 
yrhidh will prevent the legislature from subsequent¬ 
ly requiring the reestablishment of the station aban- 

doned.'^s 

If one station will furnish proper accommodation 
to the public, a company having two stations in 
the same place or near each other may be granted 
leave to discontinue the use of one of them.'^9 

§ 69. Liability of Railroad Company 

In the absence of statute or special contract, 'no 
right to damages accrues to a member of the public 


from an authorized removal, abandonment, or change of 
location of a railroad line or portion thereof. 

Some statutes provide for the payment of dam¬ 
ages by a railroad to those injured by the removal 
of its tracks but in the absence of statute or 
special contract no right to damages accrues to- a 
member of the public from an authorized removal, 
abandonment, or change of location of a railroad 
line or a portion thereof, since any injury sus¬ 
tained is damnum absque mjuria,^! and if au¬ 
thority to change its route has been granted uncon¬ 
ditionally to a railroad it owes .no duty to fill or 
bridge a cut on the abandoned location.82 On the 
other hand, if a railroa.d company has made an un- 
authof'ized change of location it is liable for a re¬ 
sulting injury to property caused by the new loca¬ 
tion, although such location does not actually touch 
plaintiff’s property,*83 hut even in the case of a 
change of location alleged to be unlawful, an ac¬ 
tion for damages predicated thereon may not be 
maintained by a person not injured or affected 
thereby ,8^ and penalties for abandonment and re¬ 
moval of tracks without first making application 
to a commission for authority to do so may not be 
recovered from a railroad company by the state 
where, during the pendency of the suit, the statute 
providing for the penalties was repealed and su¬ 
perseded by another statute containing no special 
saving clause and providing that a general saving 
statute should not apply.86 

A right to damages from the removal of a sta¬ 
tion does arise from the mere fact that one is the 
owner of property adjoining the 9tation,86 


72- NJ—^BYitts T. Delaware, etc, 
R. Co, 73 A. 92, 76 NJ-Eq. 384 

51CJ. P,503 note 44. 

73- Minn—^Minnesota Ti^ansfer Ry 

Co V. Railroad and Warehouse 
Commission, 274 N.W. 408, 200 

Minn. 422. ' 

51 C.J. p 503 note 45 

74. NT.—^People v. Railroad Com¬ 
missioners. 53 NE. 163, 158 NY 
421. 

75- Conn —Chester v. Connecticut 
Valley R Co, 41 Conn. 348 

51 C J. p 604 note 49. 

76- Illw—Chicag^O, etc., R Co. v. Illi¬ 
nois Commerce Commission, 164 
NB 147, 333 Ill. 215. 

53, C.J. p 604 note 60. 

77., 111.—Chicagro, etc, R Co. v. 
l^lipois Commerce Comnussion. 
supra. 

78. Conn —State r. New Haven, 
etc., Co., 48 Conn. 361. 

79- Va.--^ayviUe M£gr* Co v. South¬ 
ern R. Co, 76 S.E. 942, 114 Va. 
35& . . 

61 C.tr. p 604 note 47. 


80. Ind —Cleveland, etc, R Co. V. 
Cook, 161 NB. 20, 86 IndApp 366 

51 O.J. p 504 note 52. 

81. tJS.—Woodruff V U. S., DC 
Conn, 40 PSupp 949 

Mont —^Brigrsrs v Great Northern 
Ry. Co, 16 P 2d 840. 92 Mont. 463 
Neb —Scully v. Central Nebraska 
Public Power & Irrigation Dist., 
9 NW2d 207, 143 Neb. 184 
61 C J. p 504 note 63. 

Liability of company, a^ter change 
of location, for damages actually 
sustained by landowners from 
prior location see supra § 65. 
Petition held not to state cause of 
action 

Gsu—Southern Ry- Co. v. Toocoa 
Rock Crushing Co, 171 SB. 179, 
47 GaApp. 558 

Becision of federal commission or 
court 

It has been said that neither the 
decision of injierstate commerce com¬ 
mission that public convemence .or 
necessity permitted of the abandon¬ 
ment of a branch Une railroad, nor 
decision, pf ISederal courts lousing to 
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enjoin operation of order authorizing 
abandonment, would have any effect 
on. the right to compensation, if any, 
for injury inflicted hy abandonment 
on operator of a coal mine located 
on the branch line —^Purcell v U. S , 
DCMd, 41 B.Supp 309, affirmed 62 
S.Ct 709, 315 US 381, 86 L Bd 910 

82. Miss—Alabama, etc, R Co. v 
Brandon, 14 So. 438. 

51 C J. p 604 note 67 

83. Ohio —^Little Miami R. Co. v. 
Naylor, 2 Ohio $t. 235, 59 AmD 
667. 

84. '* Mont—^Bnggs v. Great North¬ 

ern Ry. Co, 15 P.2d 840, 92 ‘ Mont 
463. « 

85. Minn—-^tat^ v, Chicago Great 

Western Ry. Co, 26 ?N’W.2d 294, 
222 Minn' 504. , , 

86. Ky.—^Beatty v, Loulsvill©, etc, 
R. Co., 196 S-W. 487, 176 Ky. 100 

61 CLJ. p 492 note 46. 

Property ftoutixig on alley and oppo¬ 
site to depot 

Ky,—Wataon v. Chesapeake & O. Ry 
Co., 56 SW.2d 699, 247 Ky 135 
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A railroad company seeking to remove shop fa- by a rival company seeking to appropriate the same 
cilities and terminals which were located under a location 

contract to maintain them at that place forever must ^ railroad company which has put in a private 
show by clear and satisfactory evidence that the gjdmg under a contract for the payment of its cost 
public interest in the proper discharge of its duties cannot remove it because of a failure to receive the 
demands it amount due.92 


§ 70. Remedies and Proceedings 

A railroad company may be enjoined from making 
an unauthorized relocation or abandonment of its road; 
but an injunction against discontinuance of a station 
at a certain place will not be granted for the purpose of 
enforcing a contract to maintain a station at that place. 

A railroad company may be restrained by injunc¬ 
tion from making an unauthorized relocation or 
abandonment of its road,®^ and any person who will 
sustain a special injury by such change which is 
of an irreparable character or cannot be adequately 
compensated in damages may maintain the suit.^^ 
Also, where a company authorized to construct a 
certain line of railroad resolves to abandon a por¬ 
tion of the authorized route and construct a road 
only on the remainder, a landowner may resist the 
condemnation of his land for such purpose.^® It 
has been held, however, that, where a location has 
been surveyed and adopted, the question of aban¬ 
donment can be raised only by the state and not 


Discontinuance or change of location of station 
or depot, A contract to maintain a station at a 
certain place will not be enforced by injunction re¬ 
straining its discontinuance,93 and, where the com¬ 
pany IS restrained from abandoning its old route 
through a town and the relocation of its depot at 
the old site necessarily follows, it cannot be re¬ 
strained from making such change 94 a railroad 
company which seeks to change the location of its 
depot on the ground that it is for the public benefit 
has the burden of proving such benefit in an ac¬ 
tion to restrain the change. 9 6 

Judicial review of order of commission. An or¬ 
der of a commission requiring a railroad company 
to relocate its stock pens is appealable,96 and on ap¬ 
peal is presumed to be just and reasonable.97 
Towns and cities are not aggrieved parties so as 
to be entitled to bring exceptions to rulings by a 
commission on petitions by railroad companies for 
changes in locations.98 


E. CONFLICTING LOCATIONS 


§ 71. In General 

In the absence of statutory provisions to the con¬ 
trary, priority of location and of right thereto, as be¬ 
tween two or more railroad companies, belongs to the 
company which first defines, marks out, and adopts its 
route as a permanent location, by authoritative corporate 
action. 

In the case of conflicting grants of a specific lo¬ 


cation to different companies, the prior grant will 
control ,99 but if no specific route is granted to ei¬ 
ther of two companies, no right to any particular 
route accrues to either until it has determined on 
a location.! In such cases where the exact route 
is to be selected by the company, the prior right 
will attach to that company which first definitely 


87. Tex,—Missouri, etc,, K Co. v 
State, CivApp, 275 S W. 673, cer¬ 
tiorari granted 46 S Ct 483, 271 
U S 653, 70 L Ed 1134, writ vacat¬ 
ed 48 set. 82, 275 US 494, 72 L. 
Ed 391—^Houston, etc, R Co v. 
Ennis, Civ.App, 201 SW. 256, cer¬ 
tiorari denied 40 S Ct. 893, 262 U 
& 683, 64 L Ed. 728, and error dis¬ 
missed 41 set. 622, 256 US. 684, 
56 L. Ed 1171. 

88. Ga—Brown v. Atlantic, etc., R 
Co, 55 SE 24, 126 Ga 248. 

Application by landowner for changre 
of location and proceedingrs there¬ 
on see supra § 65. 

Mandamus to prevent, or to compel 
restoration after, abandonment or 
removal of station or part of road 
see Mandamus S 231 d (2), 

89. Ga—^Atlantic, etc, R Co v 
Kirkland, 59 SE 220, 129 Ga. 652 

51 C J. P 504 note 61. 


90. Mo.—KfiLnsas City Interurban R 
Co. V. Davis, 95 S.W. 881, 197 Mo 
669, 114 Am.SR 790. 

91. Pa—^Pittsburffh, etc., R Co. v 
Pittsburgh, etc, R. Co, 28 A. 156, 
159 Pa 331. 

93. N J —Smith V. Atlantic City R 
Co.. 76 A. 977, 78 N.JLaw 708. 

51 C.J. p 505 note 66. 

93. N J.—^Fritts v- Delaware, etc., 
R. Co., 73 A. 92, 76 N.J.Eq 384. 

51 C J p 491 note 33. 

94. Miss—Cooper v Mobile, etc., R 
Co., 48 So. 832, 94 Miss 413. 

95. Tex.—San Antonio, etc, R. Co. 
V. Mosel, CivApp., 180 S.W 1138 

96. Okl.—St Louis, etc., R. Co v. 
Miller, 123 P. 1047, 81 Okl. 801. 


97. Okl—St Louis, etc,, R. Co. v 
Miller, supra. 

98. Me—^In re Maine Cent R. Co, 
183 A. 844, 134 Me 217. 

99. Md.—Chesapeake, etc. Canal Co 
V Baltimore, etc., R. Co, 4 Gill & 
X 1. 

NJ".*—Morns, etc, R. Co. v. Blair, 9 
K’JEg 685. 

Exclusive right 

A statute which granted a rail¬ 
road a franchise to lay down its line 
on a right of way surveyed by it was 
held to be a grant of an exclusive 
right to use that particular route — 
Rochester, etc, R Co v. New York, 
etc, R Co, 44 Hun 206, affirmed 17 
NE 680. no NY. 128. 

1. N J —^Morris, etc, R Co, v. Blair, 
9NXE(i 636. ’ 
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locates its line,^ without regard to the dates of their 
respective charters^ or dates of entry on the prop¬ 
erty or preliminary surveys or work of construc¬ 
tion,^ and, in the absence of statutory regulations 
to the contrary, the first location belongs to the 
company which first defines, marks out, and adopts 
its route for its permanent location by authorita¬ 
tive corporate action.® In order to constitute a 
valid location for such purpose a mere preliminary 
survey is not sufficient,® but there must be an adop¬ 
tion of a particular line or survey as a corporate 
act of the company itself ,7 and if after such sur¬ 
vey but before its adoption another company sur¬ 
veys and adopts the same location, the latter com¬ 
pany will acquire the prior right thereto.® Mere 
mental selection or intention by officers or mem¬ 
bers of the corporation to construct a line over a 
specified route is not sufficient,® but it has been 
held that a preliminary survey followed by actual 
possession of the ground is sufficient.^® It seems 
that if there is a definite line or survey marked 
out which may be adopted, it is not material when 
or by whom it was made and so it has 
been held that a company may without a survey 
by engineers acquire a valid location as against an¬ 
other company by staking out a line on the aban¬ 
doned roadbed of another company, ^2 or by adopt¬ 


ing a survey made by promoters for the benefit of 
the company prior to its incorporation.^® 

Where the statute or charter requires a railroad 
company before constructing its road or instituting 
condemnation proceedings to file a map or survey 
of its route, that company acquires the prior right 
which first selects and adopts a location and files 
the map or survey required,but if the statute au¬ 
thorizes this to be done after the road is lo¬ 
cated or constructed, it is not essential to a valid 
location as against another company.^® The insti¬ 
tution of condemnation proceedings or acquisition 
of title to the property is not essential to priority 
of location against rival companies,i® and where 
priority of right has been secured by priority of 
location it cannot be defeated by a rival company 
agreeing with the owners and purchasing the prop- 
erty,i7 or instituting condemnation proceedings in 
advance of such proceedings by the company first 
completing its location,^® since, while the location 
does not give title as against the landowner, it fixes 
the prior right as between companies to acquire 
such title.^® If a railroad company has marked out 
the line of its location it need not as against a 
rival company be exact as to the width of the right 
of way or other matters of mere detail,®® such 
as the marks for grades, slopes, cuts, and fills nec- 


2. Ill—Golconda Northern R Co. v 
Gulf Lines Connecting: R Co., 106 
NS 818, 265 Ill 194, AnnCas. 
1916A 833. 

61 C J p 505 note 70. 

3- NJ—^Morris, etc, R Co v Blair, 
9NJEa 635. 

Wis—^Milwaukee Ligrht, etc, Co v. 
Milwaukee Northern R. Co., 112 N 
W. 663, 132 WIs. 318. 

4 . US —^Atlanta., etc., R Co v. 
Southern R. Co, Tenn, 131 F 667, 
66 CCA. 601, certiorari denied 25 
S Ct. 791, 196 U.S 634, 49 L Ed 354 
—Utah, etc., R. Co v. Utah, etc., 
R Co , C C Nev., 110 F 879. 

6. N.C.—^Fayetteville St. R Co. v 
Aberdeen R. Co, 55 SE. 345, 142 
N.a 428. 

51 C J p 505 note 73. 

Text mle has been recognized in a 
decision which holds, however, that 
mere location by railroad of its fu¬ 
ture lines does not carry with it 
right to occupy land but gives rise 
to incipient right only, which if per¬ 
fected into right of occupancy must 
be followed with dispatch by fur¬ 
ther action relating to acquisition of 
the property or an easement therein, 
either hy purchase or institution of 
condemnation proceedings, and 
which also holds that railroad com¬ 
pany which was given consent by 
legislature to cross roadway and 

74 C.J.S —29 


which secured permission of abut¬ 
ting owner, who retained fee of road¬ 
way, to cross It and which thereaft¬ 
er acquired title to land from owner, 
had right perfected to cross road¬ 
way and such right was superior to 
inchoate right of defendant compa¬ 
ny to lay tracks for commercial rail¬ 
road along roadway on ground that 
it was not perfected for failure to 
compensate abutting owners—^Tezas 
8b N O R. Co V. Thompson, Tex. 
CivApp, 194 S.W.2d 123, error re¬ 
fused. 

6. N.J—^Morris, etc., R. Co. v. Blair, 
9 NJEq. 636. 

51 C J, p 506 note 74. 

Requisites of location generally see 
supra $ 45. 

7. US—Utah, etc., R Co. v Utah, 
etc, R Co, CCNev, 110 F 879. 

61 C J p 606 notes 76, 77 

8. N.J —^Morris, etc., R. Co. v. Blair, 
9 NJEq 636. 

51 CJ. P 505 note 76. 

9. Mont—Great Palls, etc, R Co. 
V Ganong, 136 F. 391, 48 Mont. 43. 

NJ,—^Morris, etc., R. Co v. Blair, 9 
NJEq. 636. 

10. U.S—^Denver, etc, R. Co. v. Ai¬ 
ling, Colo, 99 U.S 463, 25 LEd 
438. 

11. NJ-rMoms, etc., R, Co. v. 
Blair, 9 N.J Eq 635. 

51 C J. p 606 note 80. 
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12. NC.—^Fayetteville St, R Co. v. 
Aberdeen, etc, R. Co., 65 S E 346, 
142 N.C. 423. 

13. WVa.—Chesapeake, etc, R. Co 
V. Deepwater R, Co., 60 SB 890, 
57 WVa 641 

51 O. J. p 506 note 82. 

14. Vt—^Barre R, Co, v. Montpelier, 
etc, R Co., 17 A. 923. 61 Vt. 1, 15 
Am-SR 877, 4 LRA. 786. 

51 C.J. p 506 note 83. 

15. W.Va.—Chesapeake, etc, R Co. 
V. Deepwater R Co, 50 SE. 890, 
67 WVa. 641 

51 aJ p 506 note 84. 

16. W.Va—Chesapeake, etc, R. Co. 

V. Deepwater R. Co, supra 
51 CJ*. p 506 note 85. 

17. Vt—^Barre R Co. v. Montpelier, 
etc, R Co, 17 A- 923, 61 Vt 1, 16 
Am.SR 877, 4 LR.A. 786 

51 C J. p 506 note 86. 

18. Wis—^Milwaukee Light, etc, R 
Co V Milwaukee-Northern R. Co., 
112 N.W 663, 132 Wis 313 

51 C.J. p 506 note 87. 

19. Pa—^Dilts V. Plumville R. Co., 
71 A 1072, 222 Fa 516. 

51 C.J p 506 note 88. 

20. Pa.—^Pittsburgh, etc, R. Co v. 
Pittsburgh, etc.f R. Co., 28 A. 156, 
159 Pa. 831. 

W.Va’—Chesapeake, etc, R. Co. v. 
Deepwater B. Co.» 50 'S.Ei 890, 67 

W. Va, 64L 
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essary for the actual construction of the road ,21 
and where a company has surveyed, marked out, 
and adopted its location, it is not necessary that 
it should maintain the stakes and keep them in po¬ 
sition in order to hold such location against an¬ 
other company .22 A railroad company may also, 
prior to a survey of its entire line, locate and hold 
as against another company a particular section or, 
portion thereof,23 as long as it proceeds in good 
faith and with reasonable diligence in the prosecu¬ 
tion of the work contepiplated by its organization.^^ 

§ 72. Remedies and Proceedings 

Where one railroad company, by first making A valid 
location, has secured a prior right thereto, another rail¬ 
road company may be enjoined from interfering there¬ 
with. 

As a general rule a court of equity will not in¬ 
terfere to protect an unlocated or indefinite right 


of way,25 but it will intervene to protect rights ac¬ 
quired by prior location against the trespasses of 
another road.26 Thus, a company which has mere¬ 
ly made a preliminary survey but never adopted it 
has no standing in equity to enjoin another com¬ 
pany from surveying and adopting the same loca¬ 
tion ;27 but when one railroad company by first 
making a valid location has secured a prior nght 
thereto, another railroad company will be enjoined 
from interfering therewith,28 notwithstanding the 
latter company has expended a large sum of money 
in grading.28 Such cases are, however, governed 
by the general rules relating to the granting of in- 
junctions,80 and a preliminary injunction will not 
ordinarily be granted where the right of plaintiff 
is not clear, as where the validity of its location 
IS m dispute,31 and it does not appear that any 
great or irreparable injury can result from deny¬ 
ing an injunction until final hearing.32 


VI. EIGHT OP WAY AND OTHEB INTEEESTS IN LAND 


« 

§ 73. Capacity to Acquire and Hold Land 

a. In general 

b. Foreign railroad companies 
a. In General 

The general rule, as sometimes expressly given and 
regulated by statute, Is that a railroad company has 
power to acquire, hold, and use necessary real estate for 
the construction, maintenance, and operation of its road. 

As long as it is a properly going corporation,33 
and in the absence of restrictions in its charter or 
the governing statute, the general rule, as sometimes 
expressly given and regulated by statute, is that 


a railroad company has power to acquire, hold, and 
use necessary real estate for the construction, main¬ 
tenance, and operation of its road.34 Such power 
arises, in the absence of an express grant thereof, 
by necessary implication from the power to con¬ 
struct and operate a railroad 35 Where such power 
is given and regulated by statute, it is subject to 
such restrictions or limitations as are imposed by the 
statute.^® Where statutory power is acquired while 
such a statute is in force, it becomes a vested 
nght which cannot be taken away or affected by 
the subsequent repeal or modification of the stat- 


21 . Pa —Titusville, etc, R Co ' v 
Warren, etc, R Co, 12 Phila 642 
—Wilkesbarre, etc., R. Co. v Dan¬ 
ville, etc., R Co, 29 Legrint 373 

22. Pa—^Plttsburgrh, etc, R. Co 
Pittsburgh, etc, R. Co, 28 A 155, 
159 Pa. 831. 

23. W.Va.—Chesapeake! etc, R Co 

V Deepwater R. Co., 60 S.BI 890, 67 
WVa. 641 , . * . 

51 C J. p 506 note 92. 

24. WVa.—Chesapeake, etc., R. Co. 
V. Deepwater R. Co, supra. 

25. S.C —Marlon ^County Lumber 
Co V. Tilgrhman Lumber Co , 66 S 
E. 887, 76 S C. 220. 

26. N.M —Arizona, etc, R Co v. 
Denver, etc, R Co., 117 P. 730, 16 
IN'.M 281, affirmed 34 S Ct. 691, 233 
ITS. 601, 68 LEd 1111. 

61 C.J. P 607 note 95 

27. Pa.—Williamsport, etc., R Co 
V Philadelphia, eta, R Co., 21 A 
646, 141 Pa. 407, 12 LRA, 220. 


28. Pa—^Titusville, etc, R. Co. v. 
Warren, etc, R Co., 12 Phila. 642. 

51 C.L p 607 note 97 

29. Pa—Titusville, etc, R Co v. 
Warren, etc, R Co, supra. 

30. U S —Utah, eta, B Co v Utah, 
etc, R Co., C.aNev., 110 F 879 

31. WVa—^Kanawha, etc, R Co, v 
Glen Jean, eta, R. Co, 30 SB 86, 

’ 45 W Va 119 
61 C.J p 607 note 1, 

32. N.T-r^New Xork, etc., R. Co v. 
New York, etc, R. Co, 11 Abb.N. 
Ca.s. 386 

33. NT —;^reenwood Lake, etc, R 
Co V. New T6rk. etc, R, Co„ 8 N Y 
S 26, 6 Silv Sup.'306, affirmed 31 
NE. 874, 134 NY 436 

61 C.L p 607 note 6. . 

34. U S —^Magnolia Petroleum Co v 
Thompson, CCA Mo, 106 F.2d 217, 

• certiorari denied Thompson v 
Magnolia Petroleum Co, 60 S.Ct 
180, 308 U.S 613, 84 LEd. 518, re¬ 
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versed on other grounds 60 SCt 
G28, 309 US 478, 84 LEd 876. 

Conn —^Parsons v Town of Weth¬ 
ersfield. 60 A 2d 771, 136 Conn. 24 

Ill—Keen v. Cleveland, C*, C. & St 
L Ry Co, 64 NE.2d 499, 392 111 
862. 

Mo.—'State ex rel. State Highway 
Commission v. Union Electric Co 
of Missouri, 148 SW.2d 603, 347 
Mo. 690 

Okl—^Higgins V. Oklahoma City, 127 
P2d 846, 191 Okl 16, reversed on 
other grounds 66 SCt 662, 297 U 
S' 481, 80 L.Ed SlO—Dklahoma 
City V Dobbins, 44 P.2d 148, 172 
Okl. 194. 

Tenn—Pemberton v Southern Ry 
Co., 34 SW2d 444, 162 Tenn, 65 

61 C.J. p 507 note 6 

35. ni.—Lake St El R. Co. v. Car¬ 
michael. 56 NE 372, 1B4 Ill 348 

NJ—^Morris, eta, R. Co v. Newark, 
10 N.J.Bq 862. 

33. Pa—Jarden v. Philadelphia, 
etc, R. Co„ 8 Whart 602. 
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ute,37 and such power is unaffected by the limita¬ 
tions of a constitution subsequently adopted.^^ 

The power to acquire property can be questioned 
only by the state. 3 9 

Additional and unused property. Power to ac¬ 
quire land IS not exhausted by the acquisition of 
as much real estate as the company needs at the 
time, but it may afterward acquire such additional 
property as its necessities require,and in anticipa¬ 
tion of its ultimate needs it may hold unused avail¬ 
able land which it will require, within a reasonable 
time, for necessary future uses,^! and this rule 
applies notwithstanding a constitutional provision 
which prohibits a corporation from holding land, 
other than that used for its legitimate business, for 
longer than a specified period.42 The fact that a 
city grants a right of way in an alley does not pre¬ 
vent the railroad company from acquiring by pur¬ 
chase a private right of way in' addition thereto on 
lands adjoining the alley.^2 

Validity of unauthorized acquisition. A railroad 
cannot acquire land which is not reasonably neces¬ 
sary for railroad purposes by procuring a trusted to 
make entry upon the land in its behalf nor can 
it enforce a trust in such land, held by another for 
It It has been held, however, that a conveyance 
to a railroad company of land which it is not au¬ 
thorized to acquire, such as for an unauthorized 
purpose, is not void,^® but is good as against all the 
world except the state.^7 

b. Foreign Railroad Oompanies 

Unless limited or prohibited by constitutional pro¬ 
visions, statutes, or other manifestations of public policy 
of the state in which the land is situated, a railroad com¬ 
pany has the right, to the extent of its charter author¬ 
ity, to acquire land in a state other than that of its 
creation. 


§ 73 

In accordance with, and subject to, the rules 
regulating the power of foreign or nonresident cor¬ 
porations generally to acquire and hold land in an¬ 
other state, unless limited or prohibited by consti- 
tdtional provisions, statutes, or other manifestations 
of public policy of the state in which the land is 
situated, a railroad company has the right, to tie 
extent of its charter authority, to acquire land in 
a state other than that of its creation.^® This 
power, however, is subject to such conditions and 
restrictions as may be imposed by the laws of the 
domestic state,^® such as that the nonresident com¬ 
pany cannot acquire and hold land within the state 
unless it is specially authorized'by the local legisla- 
ture^o or becomes a corporation under the local 
laws 51 

On the other hand, where a nonresident railroad 
company is not absolutely prohibited from acquir¬ 
ing and holding land witbn a state, but is required 
only to perform certain conditions, a conveyance to 
such a railroad company which has not complied 
with the statute is not void, but passes .title as 
against the grantor and others, and can be attacked, 
if at all, only by the state,52 and a title may be 
acquired by it by adverse possession which will 
be good against all but the state.53 Even where a 
foreign company has power to hold land in the 
state, It cannot acquire it by eminent domain with¬ 
out the assent of the local legislature, as discussed 
in Eminent Domam § 25; but a provision pro¬ 
hibiting It from acquinng land by condemnation 
proceedings does not prevent it from acquinng land 
by agreement with any citizen having* the right to 
contract.5^ A statute granting power to acquire 
and hold land to a domestic railroad company has 
been held by implication to deny such power to a 
foreign company.56 


37. Ala —Georgrla Pac. R Co v. 
Wilks, 6 So 34, 86 Ala. 478. 

38. Okl —Oklahoma City v. Dob¬ 
bins, 44 P.2d 148, 172 Okl 194. 

39. Tenn—^Pemberton v. Southern 
Ry. Co., 84 SW.2d 444, 162 Tenn 
66 . 

4a N.C —Raleigrh, etc., R Co v. 
McGuire, 88 SB. 887, 171 NC 277. 

51 C J. p 507 note 11 

41. Ky—^Louisville, etc., R. Co. v 
Commonwealth, 151 S.W. 984, 161 
Ky. 826, 162 S.W. 976. 161 Ky. 774. 

51 C.J. p 508 note 12. 

42. Ky—Lomsville Property Co v 
Commonwealth, 148 S.W. 412, 146 
Ky. 827, 38 LBA.,N.S.. 880.* 

61 C.J. p 608 note 18. 

43 . Iowa.—^Morfiran v. Des Moines 
Union R. Co., 85 K.W* 902, 113 
Iowa 561. 


44. WC—Wallace v. Moore, 100 S 
H 287. 178 NC 114. 

45. US—Case v Kelly, Wis., 10 S. 
Ct 216, 138 U.S 21. 33 L Ed 618. 

Alaska—Alaska Northern R. Co. v. 
Alaska Cent. ,R Co, 6 Alaska 877. 

46. Tex,—Knowles v. Northern Tex¬ 
as Tract. Co., Civ.App., 121 S.W, 
232. 

51 C.J. p 608 note 18. 

47- HI.—^Rockfoz^ Trust Co. v. 

Moon, 18 N.B 2d 447, 870 HI. 250. 
51 C.J. p 508 note 19. 

48. Neb.—Myers v, McGavock, 68 N. 
W. 622, 39 Neb. 843, 42 AmS.R 
627. 

51 C J. P 508 note 21. 

Power of foreign corporations to ac¬ 
quire and hold land In another 
state generally see Oorporations 
SS 1868-1873 


49- U S.—Chattanooga, etc, R Co 
V, Evans, Tenn, 66 P. 809, 14 CC 
A. 116. 

6a Pa.—Commonwealth v. New 

York, etc., R Co., 7 A. 766, 114 Pa 
840. 

51C J. p 508 note 28 

51. US.—Chattanooga, etc., R. Co 
V. Evans, Tenn, 66 K. 809, 14 CC 
A. 116. 

51 CJ. p 508 note 24. 

58. US —Chattanooga, etc., R. Co 
V. Evans, supra. 

51 C.J. p 608 note 25. 

53. Neb.—Hanlon v. Union Pac, R. 
Coj, 58 N.W. 590, 40 Neb. 52. 

64. U.S.—St. Louis, etc.,' R Co v 

‘ Foltz, CC-Ark.; 53 F. 627. 

5a . Iowa.—Holbexit v. St* Louis, etc, 
R. Co., 45 Iowa 28. 
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. -Purposes for Which Land May Be 

Acquired 

Except In so far as restricted by Its charter or by 
statute, a railroad company may acquire and hold such 
real estate as Is reasonably necessary to enable It to 
carry out any purpose authorized by its charter. 

Except in so far as restricted by its charter or 
by statute,®® a railroad company may acquire and 
hold such real estate as is reasonably necessary 
to enable it to carry out any purpose authorized by 
its charter, that is, such real estate as is reasonably 
necessary to enable it to perform its corporate 
duties and ftmctions in constructing, maintaining, 
and operating a railroad.®*^ It may acquire and 
hold land other than that occupied by its tracks,®® 
as for the construction of necessary appurtenances 
without which the road cannot be successfully 
operated,®® such as sidings, turnouts, and extra 
tracks,®® depot grounds and approaches,®^ ground 
at its terminals for warehouses to be constructed 
thereon to facilitate the receipt and delivery of 
freight,®2 slopes,®® or lands reasonably necessary to 
procure timber or other materials for the econom¬ 
ical construction and maintenance of the road,®^ 
such as land for the purpose of getting crossties 
and firewood,®® or for collecting and holding a water 
supply for its engines,®® or from which to obtain 
gravel to construct or keep its roadbed in repair. ®7 

It has also been held that real estate may be ac- 1 


quired and held for the purpose of procuring ma¬ 
terial to be transported as a commodity as a means 
of promoting the purposes of the railroad and in¬ 
creasing its business,®® or even as security for 
debts.®® In case of an electric railway company, 
land may be acquired for the construction of a 
power transmission line from a distant pomt.^® 

Under the power incident to its statutory duty to 
provide suitable and convenient waiting rooms and 
facilities for the accommodation of its passengers, 
as discussed infra § 405, a railroad company may 
hold land adjacent to its depot and maintain it as a 
park for the convenience and enjoyment of its 
passengers and employees,^^ and this rule applies 
notwithstanding a constitutional provision that no 
corporation shall hold any real estate, except such 
as may be necessary for carrying on its legitimate 
business, for longer than a given period of time 72 

In the absence of statute providing otherwise, 
ordinarily it is a question for the railroad company, 
when acting in good faith, to decide what lands are 
reasonably necessary for the purpose of its road.^s 

Purposes for which land may not he acquired. 
Unless authorized by statute, a railroad has no 
power to acquire and hold land which is not rea¬ 
sonably necessary for the construction or mainte¬ 
nance of its road or the carrying on of its business 
as authorized by its charter.7^ In the absence of 


56. us—Case v. Kelly, Wis, 10 S. 
Ct 216, 133 US 21, 33 LBd. 613. 

Purposes for which land may be 
taJten by a railroad company by 
condemnation proceeding's see Em¬ 
inent Domain §§ 37-43. 

57. U S —^Magnolia Petroleum Co. v. 
Thompson, CCA.Mo, 106 F2d 217, 
certiorari denied Thompson v. 
Magnolia Petroleum Co., 60 S.Ct 
180, 308 US. 613, 84 LBd 613, re¬ 
versed on other grounds 60 S Ct. 
62$, 309 U.S 478, 84 L.Bd 876 

Conn —^Parsons v Town of Weth¬ 
ersfield. 60 A 2d 771, 135 Conn. 24. 
Mo—State ex rel State Highway 
Commission v Union Blectric Co 
of Missouri, 148 S.W.2d 603, 847 
Mo. 690—Coates & Hopkins Real¬ 
ty Co. V. Kansas City Terminal 
Ry- Co., 48 S.W2d 817, 328 Mo. 
1118 

51 C.J. P 609 note 32. 

Changes In olrcimurtances 
Railroad purposes include such a 
variety of uses as changes in cir¬ 
cumstances may bring about, de¬ 
pending on the facts in each case 
The use, if reasonably necessary, is 
generally sustained—^Mitchell v. Il¬ 
linois Cent. R. Co, 61 NB.2d 271, 384 
Ill. 258, 149 A.L.R. 369—Toledo. P. 
& W B. R V. Brown, 31 NB2d 767, 
375 HI. 438. 


58. U.S.—Oregon Short Line R Co 
v. Ada County, DC Idaho, 18 P 
Supp 842, afllrmed, C C.A., Ada 
County V. Oregon Short Line R 
Co,97F2de66 

Ill —Toledo, P & W. R R V. Brown, 
31 N.E 2d 767, 376 Ill 438. 

Ind—^Pfaff V. Terre Haute, etc., R 
Co., 9 N.E 93, 108 Ind 144. 

59. La—^Lawrence v. Morgan's Lou¬ 
isiana, etc., R., etc, Co, 2 So 69, 
39 La Ann 427, 4 Am S R 265. 

60. Ind—Pfaff v. Terre Haute, etc, 
R. Co, 9 N.B. 93, 108 Ind. 144. 

61 C.J. P 609 note 35. 

61. N.C.—^Hickory 'v." Southern “R. 
Co, 49 SB 202, 187 N.C. 189. 

61 C J. p 509 note 36. 

66. U.S.—Oregon Short Line R Co 
V. Ada County, D.C.Idaho, 18 P. 
Supp. 842, affirmed, C C.A, Ada 
County V. Oregon Short Line R. 
Co, 97 F.2d 666. 

63. Pa—Allquippa ▼. Pittsburgh, 
etc, R. Co., 94 Pa Super. 279. 

64. U.S.—Midland Valley R Co. v 

Sutter, C.C.A.Kan, 28 F2d 163, 
certiorari denied 60 S.Ct. 65, 280 
US 521. 74 LBd. 690. | 

Ohio—Overmyer v. Williams, 16 j 
Ohio 26. 


65. NC—^Mallett v. Simpson, 94 N 
C. 37, 55 AmR 696. 

61 C J p 609 note 39 

66. U S.—Summers v. Atchison, 

etc, R Co, DC Mo, 2 P 2d 717 

61 C.J p 609 note 40. 

67. Tex.—Small v McMurphy, 32 S 
W 788, 11 TexClv.App 409 

68. Mass—Old Colony R Corp v. 
Evans, 6 Gray 26. 66 AmD 394. 

51 aj. p 609 note 42 

69. Wis—Blunt V. Walker, 11 Wis 
334, 78 AmD. 709. 

61 C.J. p 609 note 43. 

70. US—^Westlnghouse Hlectric 
Mfg Co V. Binghamton R Co., D 
C.ND, 268 P. 262. 

61 C.J. P 509 note 44 

71. Ky—^Louisville Property Co v. 
Commonwealth, 143 SW 412, 146 
Ky. 827, 38 LRA,NS, 830. 

61CJ. p 609 note 47 

7iL ’ Ky—^Louisville Property Co. r. 
Commonwealth, supra. 

73. Neb<-r-Hull V. Kansas City, etc., 
R Co., 98 NW 47, 70 Neb. 756. 

61 C J p 610 note 60 

74. Mo.—Coates & Hopkins Realty 
Co V. Kansas City Terminal Ry. 
Co, 43.SW2d 817, $28 Mo 1118. 

51 C X P 510 note 58. 
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statutory authority therefor, a railroad company 
cannot acquire aiid hold real estate indefinitely 
without regard to the uses to be made of it,^** or for 
speculation only,or for the purpose of erecting 
dwelling houses for employees,or car or locomo¬ 
tive factories,or for purposes of mming.79 

Presumptions, Where a railroad company is au¬ 
thorized by its charter or statute to acquire land only 
for railroad purposes, it will be presumed that land 
conveyed to it was acquired for such purposes.^® 
Accordingly, where land so acquired is soon after 
actually and continuously appropriated for railroad 
purposes by the successor of the company which ac¬ 
quired it, it affords a reasonable presumption that 
it was acquired for those purposes.si 

§ 75. Modes of Acquiring Land or Rights 
Therein 

a. In general 

b. Adverse possession or prescription 
a. In General 

Where a method of acquiring property for a right 
of way IS prescribed In the charter of a railroad com¬ 
pany, that method generally must be strictly followed. 


and In the absence of a statutory or charter restriction 
a railroad company may acquire real estate or an In¬ 
terest therein by grant, purchase, or other contract with 
the owner. 

Where a method of acquiring property for a 
right of way is prescribed in the charter of a rail¬ 
road company, that method generally must be strictly 
followed,82 and the charter method may be pursued, 
although it is inconsistent with statutory provisions, 
enacted after the company was incorporated, as to 
the mode in which a railroad company may acquire 
real property.82 In the absence of a statutory or 
charter restriction a railroad company may acquire 
real estate or an interest therein for the construc¬ 
tion, maintenance, and operation of its road, by deed 
or grant,8^ and under some statutes such grant may 
be made in advance and in aid of the organization 
of the company,85 and, after it is organized, be 
made obligatory on the grantor, by the company 
ratifying and accepting the grant by entering upon 
and using the land for railroad purposes.86 Unless 
restricted by its charter or a governing statute, a 
railroad company may also acquire real estate by 
purchase®^ or other contract with the owner,88 and 
by completing a road over the lands and thereby ex¬ 
posing the company to liability for compensation.89 


7a us—Case v Kelly, Wls. 10 S 
Ct. 216, 138 U S 21, 33 L Ed. 613. 

76. U.S .—In re Missouri Pac, R 
Co. D.CMo.. 18 FSupp. 888. 

61 aj. p 610 note 65 

77. NJ—State v. Mansfield Tp, 23 
ITJUaw 610, 67 Am,D 409. 

7a NJ.—State v Mansfield Tp., su¬ 
pra. 

Vt—Bldrld^re v. Smith, 34 Vt. 484. 
79. Ala.—Wilks v. Georcria Pac. R. 

Co., 79 Ala. 180. 

610.J. p 610 note 68. 

8a N.T.—AtlanUc Mills v. New 
York Cent. R. Co., 214 NT.S 123, 
126M1SC 849. 

61 C J. p 610 note 60. 

81. Mo.—Chouteau v Missouri Pac. 
R Co, 22 sw, 468. 30 S.W. 299, 
122 Mo 375. 

82. SC.—Carolina, etc, R Co. v, 
Alexander, 151 S.E. 893, 156 SC. 
91. 

61 C J p 610 note 63. 

Acquisition of title by; 

, Dedication see Dedication S 8. 

Estoppel see Estoppel $ 96. 

Act clothed with authority 
Where taking: of rigrht of way by 
railroad was by virtue of charter, 
action of raUr 9 a 4 In.taklngr the right 
of way without obtaanlng a deed 
for the right of way or paying as¬ 
sessed or appraised value of the land 
was not that of a trespasser, but 
rather the act of one clothed with 
authority.—Carolina, & N. XY. Ry. Co. 


V Piedmont Wagon & Mfg. Co, 61 
SE.2d 301, 229 NO. 695. 

83. NT—Clarkson v. Hudson River 
R. Co., 12 NT. 804. 

84. US —^Magnolia Petroleum Co. 
V. Thompson, C.CAuMo., 106 P2d 
217, certiorari denied Thompson 
V. Magnolia Petroleum Co, 60 S Ct 
180, 308 U.S. 613, 84 DEd 513, re¬ 
versed on other grounds 60 S.Ct. 
628, 309 US. 478, 84 L Ed 876 

Mich.—Quinn v. Pere Marquette Ry. 

Co., 239 N.W. 876, 266 Mich. 14S 
Mo—^Brown v. Weare, 152 SW2d 
649, 348 Mo 135, 186 A.LR. 286. 

51 as, p 611 note 65. 
iqroluntary grants” 

(1) Term * Voluntary grant” means 
a conveyance without a valuable 
consideration—^Brown v Weare, 162 
SW2d 649, 848 Mo 136, 186 A.L.R. 
286. 

(2) It also means grants without 
voluntary consideration; gratuitous. 
—University City v. Chicago, R I. A 
P. Ry. Co., 149 S.W.2d 821, 847 Mo. 
814 

(3) “Voluntary” is defined in its 
legal aspect as without valuable con¬ 
sideration; gratuitous “Grant” 
means give, bestow, or confer, to 
transfer property by an instrument 
in writing—Coates A Hopkins Real¬ 
ty Co. V. Khnsas City Terminal Ry. 
Co, 48 SW2d 817, 828 Mo. 1118. 

86. ,Ind —^Bravard v, Cincinnati, 
eto., R. Co, 17 ,N.B. 1^4, ;i6 Ind. 

L . , 


I Grant of public lands for right of 
way or in aid of railroad see Pub¬ 
lic Lands §§ 148-169. 

86. Ind —^Bravard v. Cincinnati, 
etc., R. Co., supra. 

87. Ill—^Toledo, P. A W. R. R. v. 
Brown, 31 NB.2d 767, 376 Ill. 438. 

Ky—^Reynolds v. Keith’s Admr, 3 
Ky.Op 646. 

Mich—Quinn v. Pere Marquette Ry. 

Co. 239 N.W. 376, 256 Mich 148. 
Mo —State ex rel. State Highway 
Commission v. Union Electric Co. 
of Missouri, 148 S.W.2d 503, 347 
Mo 690 

Tex.—^Brightwell v. International- 
Great Northern R. Co., Civ,App., 
41 SW.2d 319, affirmed 49 SW2d 
437, 121 Tex 838, 84 A.L.R. 265. 
61 CJT. p 511 note 68. 

Xdmitatloa oa power 

Constitutional provision that fee 
of land taken for railroad tracks 
without consent of owner thereof 
shall remain in owner subject to use 
for which it IS taken does not con¬ 
stitute limitation on power of rail¬ 
road to acquire by purchase nght 
of way in fee simple—(Cleveland, C., 
C. A St. L By. Co. v. Central Il¬ 
linois Public Service Co., 48 N.E.2d 
993, 389111. 130. 

' 88. Ill.— *01ev6land, C., C* A St Xi. 
Ry. Co. V. Central Illinois Public 
Service Co, supra. 

61 C.J. p 511 note 69. 

89. N.C.—^Beattie v. Carolina Cent. 
B. Co., 12 S B. 918, 108 N.a 426. 
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A railroad company may also be authorized to take 
property by the exercise of the power of eminent do¬ 
main, as discussed in Eminent Domain § 24, but 
where it is without charter power to condemn land 
its remedy against an owner who refuses to sell is 
not by injunction against the person who is ob¬ 
structing its entering on the land,®® but by an 
amendment of its charter so as to give it the power 
of condemnation.®^ 

Under lease. Where a lease to a railroad compa¬ 
ny gives it no rights to lay tracks in a projected 
street, shown on a plat of certain real estate, it can 
acquire such right only by condemnation®® or by 
agreement with the owners of the land.®® 

Consent of railroad commissioners, A statute pro¬ 
viding that companies incorporated to construct 
buildings and tracks for the use of railroad com¬ 
panies may acquire such rights of way as the rail¬ 
road commissioners shall deem necessary does not 
apply to railroad companies; and hence the consent 
of the railroad commissioners is not necessary under 
such a statute to an acquisition of a right of way.®^ 


b. Adverse Possession or Prescription 

Generally, a railroad company by remaining In the 
adverse and uninterrupted possession and use of land, 
for the statutory period and complying otherwise With 
statutory conditions, may acquire title to the land by ad¬ 
verse possession, or a prescriptive right to an easement 
therein. 

Subject to the rules which control adverse posses¬ 
sion, and easements generally, a railroad company 
by remaining in the adverse and uninterrupted pos¬ 
session and use of land, for the statutory period and 
complying otherwise with statutory conditions, may 
acquire title to the land for a right of way or other 
railroad purpose, by adverse possession,®^ or a pre¬ 
scriptive right to an easement therein;®® and by the 
weight of authority such title may be acquired by 
adverse possession, notwithstanding a constitutional 
provision that private property shall not be taken for 
public use without adequate compensation first being 
made.®*^ The erection, maintenance, and operation 
of a telegraph line by a railroad company does not 
constitute an appropriation of the strip of land 
between the poles and the line or the railroad so 


90- Md—Piedmont, etc., R. Co. v. 
Speelman, 10 A. 77, 293, 67 Md. 
260 

61 C J. p 511 note 76. 

91. Md —^Piedmont, etc, H Co v. 
Speelman, supra. 

92. Md —^Korthern Cent R. Co v. 
Canton Co, -66 A. 837, 104 Md 682. 

93. Md.—N'orthern Cent. R. Co. v. 
Canton CO, supra. 

94. Iowa—^Morgran v Des Moines 
Union R. Co., 85 M-W 902, 113 
Iowa 661. 

95- Cal.—^People v. Ocean Shore R 
R, 196 P2d 570, 32 Cal.2d 406. 

61 C.J. p 511 note 83. 

Power of corporations grenerally to 
acquire title by adverse posses¬ 
sion see Adverse Possession $ 6 
Title acQTured by mere user or ad- 
, verse possession see infra S 85 
93. La.rT.-Gumbel v. New Orleans 
Terminal Co, 173 So. 618, 186 La. 
882. 

Tex—^Peterson y. Holland, Civ.App, 
189 S.W2d 94, error refused, 

61 C.T. P 512 note 84. 

Pahllo purpose 

Spur tracks of railroad which 
served three industrial plants and 
which were available to any indus¬ 
trial plants which mlgrht locate in 
area In future were held to serve 
public purpose within doctrine of ac¬ 
quisition of a servitude by unop¬ 
posed use for a public purpose, and 
not a mere private purpose.—Gumbel 
V. New Orleans Terminal Co., 173 So. 
618, 186 La. 882. 

XTot dependent on any speolflc peri¬ 
od 

Application of doctrine of acquisi¬ 


tion of servitude by unopposed use 
for public purpose, such as for rail¬ 
road purposes, is not dependent on 
lapse of any specific prescriptive pe¬ 
riod, and even a brief period of occu¬ 
pancy and use of property by public 
utility, with knowledgre, consent, or 
acquiescence of landowner, will suf¬ 
fice to effectuate doctrine in favor of 
utility —Gumbel v. New Orleans 
Terminal Co, supra. 

New servitude 

Sale by railroad of half of tract on 
which Its tracks were situated, if it 
extinguished existing servitude 4n 
favor of railroad, did not prevent 
subsequent creation of new servitude 
for railroad purposes across entire 
tract by virtue of iinopposed exer¬ 
cise of servitude by railroad for 
many years —Guxnbel v. New Or¬ 
leans Terminal Co., supra. 
yurnlBhliigr of oTurrent to others 

Where poles and electric wires 
placed on right of way easement of 
an electric railway are employed pri¬ 
marily in .operation of railwfLy sys¬ 
tem, the furnishing and sale of a 
part of electric current fiowing 
through such wires to otheys is inci-: 
dental to the primary use and is not 
hostile to right of fee owners so ^ 
to give rise to an easement by pre¬ 
scription or adverse user'—^Pierce v 
Cherry VaL Farms, 66 N.H.2d 639, 
146 Ohio St 400. 

PubUo AuiBaiLcea 

The erection of obstructions in a 
public street, such as a railroad 
trestle, which materially interfere 
with public travel and are public 
nuisances, cannot ripen into a right 
of use by the running of the statute 

454 


of limitations, even though the stat¬ 
ute may in some instances run 
against municipalities —^Yackee v.* 
Village of Napoleon, 21 N B 2d 111, 
135 Ohio St 344. 

Zn. Puerto Bico 

A right of way for a railroad, 
which is a discontinuous servitude, 
cannot be acquired by prescription 
but only by title—^Mendez v. East¬ 
ern Sugar Associates, CCAPuerto 
Rico, 89 P2d 399—Central Cam- 
balache, Inc v. Martinez, CCA 
Puerto Rico, 82 P.2d 37. 

Claim of right of way 

If sole use of realty is as a right 
of way, the user will ripen into an 
easement, and it Is only where there 
is some additional ts^De of user or 
other action which will give notice 
that the clcum is to more than a 
right of way that the use and per¬ 
mission may ripen Intp a fee title — 
People V. Ocean .Shore R. R., 196 P. 
2d 570, 32 Cal 2d 406. 

Color of title 

Leeds from railroad to trustees of 
railroad's realty and from trustees 
reconveying realty to railroad were 
not color of title, to fee in parcel of 
realty which railroad had used ad¬ 
versely as a right of way, and' which 
was not specifically mentioned in 
deeds, and* railroad could not suc¬ 
cessfully claim title in fee to parcel, 
on ground of adverse possession, 
rather than a mere easement In the 
parcel.—^People v. Ocean Shore R. 
R, supra.' 

97. Mo —^6oyce V. Missouri 'Pac. R. 

Co., 68 S.W. 920, 168 Mo, 583, 58 

L SLA, 442 
2 C X p 229 note 84. 
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as to give the company title thereto after twenty 
years.®8 Moving spur tracks crossing another's 
property, at the latter’s request, without interrupting 
the continuity of the use of the tracks, does not in¬ 
terrupt the running of the prescriptive period®^ or 
impair rights already accrued i 

Adverse possession immaferiaL Where the con¬ 
tract under which a right of way is acquired is fully 
complied with, the title under the contract alone is 
sufficient,2 and adverse occupancy for the statutory 
period is not material.® 

§ 76. Agreements, Licenses, and Implied 
Grants 

Agreements, licenses, and itnplied grants with 
respect to railroad rights of way and other interests 
in land are discussed infra §§ 77-80. 

Examine Pocket Parts for later cases. 

§ 77. — Agreements as to Right of Way 
or Use of Land 

a. In general 

b. Options 

c Contract to furnish or procure right 
of way 

a. In General 

A railroad company may enter Into a contract to 
acquire real property or an interest therein which is 
necessary or convenient for the operation of Its road. 


Under the power to acquire land for railroad pur¬ 
poses, a railroad company may enter into a contract 
to acquire real property or an interest therein which 
is necessary to, or convenient for, the operation of 
its road^ and to agree to pay such price for land 
as shall be fixed by arbitration;® and, in the ab¬ 
sence of specific provisions in its charter to the con¬ 
trary, the power of making or receiving such con¬ 
tracts may be exercised by the president of the 
railroad company.® Such agreement, m order to be 
valid, must be mutual,*^ and definite and certain in 
its terms,® and for a sufficient consideration,® which 
may consist of advantages to the owner, in the in¬ 
crease in the value of his land, from the construc¬ 
tion^ and operation of the road,i® or of a detriment 
to the railroad company.^i The agreement must 
not bo contrary to public policy,^® and under some 
statutes it must be recorded.^® 

Where a proposed right of way extends through 
demised premises, the lessee is a necessary party to 
the negotiations and contracts leading up to the 
procurement of the right of way,!^ but a lessee who 
has only a Hcense or easement on the land cannot 
authorize the construction of a railroad thereon.^® 

Effect of agreement. The general rules relating to 
contracts, particularly those relating to the purchase 
of real estate, apply to a contract by a railroad com¬ 
pany for the acquisition of a right of way or other 
interest in land with respect to the rights and lia¬ 
bilities of the parties thereunder,^® such as under 


98. Jnd—^Pittsljurgh, eto, B Co t 
B eck, 53 NS. 439, 152 Ind. .421. 

99. U.S —^Ayres Mercantile Co. v. 
Union Pac.*B. Co, CCAColo, 16 
P2d 395. 

1. US —Ayres Mercantile Co v 
Union Pac R. Co , supra 

2. US—Scott V Texas, etc, R. Co, 
Tex, 94 F. 340, 86 C.CA 282 

3. US—Scott V.'Texas, etc, R Co., 
supra. 

51 C J. p 612 note 90. 

4. U S.—Quality Realty Co. v. Wab- 
asli By. Oo, C.C.A Mo, 60 F 2d 
1061. 

Mich—W. Stock & Sons v Lfitch- 
fleld Cb-op. Shippers* Ass'n, 232 N 
W. 396, 261 Mich. 488. 

51 CJ. P 512 note 93. 

6- NT.—Wood T. Auburn, etc., B. 
Co, 8 NT 160, Seld. p. 79 

6. N C.—^Hickory v. Southern B Co., 

49 202, 187 ISt'C. 189. 

7. Iowa—Chicaero, etc, B .Co v. 
Fstes, 33 N.W 124, 71 Iowa 603. 

51 C J. p 513 note 96. 

& Va.—Camp Mfsr* Oo. v. Carpen¬ 
ter, 70 497, 112 Va. 79. 

61CJ. p613note97. 


9. Ky—Sparks v. Bitter, 265 S.W 
26, 204 Ky 623 

61 C J p 513 note 98. 

10. Cal—^Bell v. Southern Pac. B. 
Co, 77 P 1124, 144 CaJ. 660 

51 C,J p 513 note 99. 

11. Ky—Ca4iz R Co v. Boach, 72 
SW 280, 114 Ky 934, 24 Ky.I^w 
1761. 

51 C J p 513 note 1. ^ 

12. Ga —^Dowman-Uozier Mfgr Co. 
V Central of Georgia B. Co., 114 S. 
K 816, 29 Ga App. 187. 

51 C J p 518 note 2. 

13. Ill.—^Baltimore, etc, B Co. v. 
Brubaker, 75 NB 829, 217 IlL 462. 

61 C J P 513 note 8. ^ « 

14. N.T.—Thompson v. Erie R. Co., 
89 N.TS, 92, 96 APP-Uiv. 639. ’ 

51 C,J. p 518 note 4. 

15., Utah.—SneU v Wasatch, etc., 
B Co, 2 P. 198, 8 Utah 192. 

51 C.J p 614 note 5. 

16. Ky.—^Meacham v. Uouisvllle & 
N *B. CO., 169 S.W.2d 880, 293 Ky. 
642 

51 P J. p 514 note 8. , 

Subject to law of sovereign, 

Contract with railroads regarding 
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right of way is subject to law of 
the sovereign, and such contractual 
obligations cannot be extended to de¬ 
feat legitimate governmental au¬ 
thority —^Meacham v. Louisville & 
N B. Co, supra. 

Agreement for benefit of owner 
Under an agreement to the effect 
that the railroad company was to 
furnish a switch at such points as 
might be required by the owner of 
the land, the railroad was not enti¬ 
tled to construct a spur track to 
serve one owner over lands of a 
neighboring owner, since the agree¬ 
ment was for the benefit of the re¬ 
spective o^hiers of the property and 
not for the benefit of the railroad — 
Biver & Ball Terminals v Louisiana 
By. & Nav. Co.. 130 So. 337, 171 La. 

229. 

Benefiting other' Shippers 
Agreement for construction of side 
track and lease to raUroad did not 
authorize railroad to construct other 
tracks connecting with side track 
for benefit of other shippers.—F. W. 
Stock & Sons V. Litchfield Co-op. 
Shippers’ Ass’n, 232 N.W. 896, 251 
Mich. 488. 



§ 77 

an agreement to convey or secure conveyance to 
the railroad company^*^ or for the ascertainment 
and pa)mient of compensation to the owner of the 
land IS Where the agreement for a conveyance of 
a right of way is acted on and the railroad con¬ 
structed, the provisions of the agreement are bind¬ 
ing on the landowneris and others claiming under 
him As long as the contract remains executory, 
however, the railroad company is not authorized to 
enter upon the land and locate its road,2t nor may it 

demand a conveyance.^^ 

h. Options 

An option given a railroad company to purchase a 
right of way is not invalid because of the nonpayment of 
a nominal consideration which has been tendered and 
refused. 

An option given a railroad company to purchase a 
right of way is not invalid because of the nonpay¬ 
ment of a nominal consideration which has been 
tendered and refused ;23 nor is it waived by the 
continuance of proceedings to condemn the right 
of way.2^ Where such an option is to become 
null and void unless exercised within a specified 
time by the payment of a specified sum, time is of 
thd essence of the contract, and if tender is not 
made within the time fixed the contract is at an 
end,2« and the railroad company cannot compel 
performance thereof, although it has entered and 
expended money in construction.^® Such an op¬ 
tion is not changed into a binding contract, freed 
from the conditions of the option as to time and 
payment, by a letter written by the company stating 
that the payments agreed on will be made.^^ 

c. Contract to Foniisih or Procmre Bight of Wa:^ 

A contract to furnish or procure a right of way for 
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a proposed railroad must be certain as to parties and 
subject matter. 

A contract to furnish or procure a right of way 
for a proposed railroad must be certain as to parties 
and subject matter ;28 and a bond given to a railroad 
company conditioned to secure land for a right of 
way and depot grounds, etc, requires that a good 
title be secured and that the land be paid for by the 
obligor before the condition is performed.23 a pro¬ 
vision in such a contract that the railroad must 
be built to a specified point within a specified time, 
followed by an agreement to pay a bonus to be 
agreed on, is merely a limitation on the bonus obliga¬ 
tion, and not a limitation on the obligation to furnish 
the right of way only in the event the road is built 
within the time specified.®® Where a company, hav¬ 
ing a contract to construct a railroad and stations 
for a railroad company, contracts to purchase land 
for a station at a particular location, it has been 
held not relieved from its obligation to purchase the 
land by a subsequent change of the location of the 
railroad,31 and it is liable for damages sustained by 
its breach of the contract.®® 

Promoter's obligation. A promoter who, in con¬ 
sideration of another furnishing and grading a right 
of way, contracts to procure the organization of the 
proposed railroad and the operation of trains there¬ 
on at all times is personally bound to procure the 
continuous and permanent operation of the railroad 
involved,®® and if he fails to do so the person fur¬ 
nishing the right of way under the contract is en¬ 
titled to damages sufficient to make him whole on 
his investment in reliance on the contract.®^ A pro¬ 
vision that an accepted title is to be furnished within 
a specified time after request does not require the 
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17. Wis—Chicasro. etc.. B Co. v. H. 
W. Wright Lumber Co., 100 N.W. 
1084, 123 Wis. 46. 

51 C J. P 514 note 9. 

18. T7.S.—Quality Realty Co. ▼. 
Wabash By. Co., CC.AMo., 50 F.2d 
1051. 

51 C J. p 614 note 10. 

Oontraot with predeoesior 
Owner of land was not entitled to 
compensation for use by railroad 
company of side track, constructed 
under contract with predecessor, un¬ 
der which contract predecessor had 
consistently claimed compensation 
and railroad had consistently denied 
such claim—Quality Realty Co v. 
WabSLsh By., supra. 

19. Ill.—Waggoner ▼. Wabash R. 
Co, 66 NB. 1050, 185 Ill. 154. 

61 C.J. p 514 note 11. 

20. Oraatee with notice 

m.—^Waggoner v. Wabash R. Co., su¬ 
pra. 

61 C.J. p 515 note IS. 


21. Or.—^Boring Lumber Co. v. 
Roots, 90 P 487, 49 Or. 669. 

51 C J p 615 note 14. 

22. Pa.—Weigold v. Pittsburg, etc., 
R Co., 67 A. 188, 208 Pa 81. 

51 C J. p 515 note 16. 

23. m,—Seyforth v. Groves, etc, R 
Co., 119 IllApp. 275, affirmed 75 
hr El 622, 217 Ill. 483. 

24. Wis.—Stamnes v. Milwaukee, 
etc., R, Co, 111 N.W. 62, 131 Wis 
85. 

25. Wash.—5pokane, etc, R. Co. v. 
Ballinger, 97 P. 739, 60 Wash 647. 

2B. Wash.—<Spokane, etc., R. Co. v, 
Ballinger, supra. 

51 C.J. p 515 note 20. 

27, Wash.—Spokane, etc., R. Co. v. 
Ballinger, supra. 

28. Tex.—Risinger v, Clark, Civ. 
App, 246 3W 1092. 

61 C.J. p 516 note 22. 
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29. Tex —^Frey v. Ft Worth, etc., R 
Co., 24 S.W. 960, 6 Tex.Clv.App 29. 
reversed on other grounds 25 3.W. 
609, 36 Tox 465. 

51 C.J. p 515 note 23. 

30- Tex—^Risinger v. Clark, Civ 
App., 246 S.W 1092, 

31. N.T—Fairchild V. City, etc, 
Contract Co., 143 N.T.S. 86, 168 
App Div 166, motion denied 105 N 
F 1084, 211 N.T. 526. and affirmed 
109 N.E. 1078. 215 N.T. 671. 

32. NT—-Fairchild v. City, etc., 
Contract Co, supra. 

33. IT.S.—^Drummond ,v. Steele, C C. 
A.Ga, 11 F.2d 596, affirmed 48 S 
Ct 63, 275 U.S. 199, 72 LFd. 238. 

51 aj. p SIS note 27. 

3dw TTS.—Drummond v. Steele, su¬ 
pra. 

51 C.jr. p 515 note 2S« 
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promoters of the railroad to wait until the expira¬ 
tion of such time before they may begin acquiring 
any of the right of way, where the contractors, after 
receiving notice of the location, fail to take steps to 
procure the right of way.^S Where the parties 
making such contract repudiate their obligation to 
furnish a portion of the right of way to a par¬ 
ticular place, and thus render it impossible for the 
promoters to construct a road to that place m the 
time specified in the contract, the promoters are 
under no obligation to hasten the construction of the 
road on other portions of the right of way.^® 

Bonus contract Where under such a contract a 
landowner agrees to pay the railroad a specific 
amount as soon as it puts into operation a railroad 
line from a specific point to a described piece of 
land, and gives a specified service, it is binding as a 
bonus contract,87 and is certain and definite as to 
the time when the obligation will mature,88 but does 
not require that the road shall be operated on or 
over such piece of land in order to earn the bonus.89 

§ 78. -License or Consent 

a. In general 

b. Duration and termination 
a. In General 

Unless prohibited by statute, a railroad company 
may acquire the right to construct and operate Its rail¬ 
road upon the land of another by license from the owner 
or other person entitled to give consent thereto. 

Subject to the rules relating to licenses in respect 
of real property generally, imless prohibited by stat¬ 
ute,^® a railroad company may acquire the right to 
construct and operate upon the land of another by 


license from the owner^i or other person entitled 
to give consent thereto.^2 Although there is au¬ 
thority to the contrary,^8 as a general rule consent 
to such a license may be implied from acts of ac¬ 
quiescence on the part of the owner and this rule 
applies to land which the railroad company is other¬ 
wise prohibited from invading,^® as where, with full 
knowledge on his part, he permits or acquiesces in 
the taking of possession by the railroad company of 
his land and expending large sums of money in con¬ 
structing and operating its road.^® Consent may also 
be presumed where the owner is unknown^7 qj- has 
no immediate nght to object by reason of the nature 
of his title.48 

Where the license is given on certain conditions, 
the railroad company must observe the conditions 
imposed,^® and cannot compel specific performance 
of the license without performing such conditions.®® 
A failure, however, to comply with municipal ordi¬ 
nances does not prevent the company from holding 
its right of way as against the owner,®i since the 
right to complain is confined to the municipality.®^ 

Operation and effect Such a license will excuse 
any acts properly done under the license while it is 
in force ;®8 and improvements placed on the land 
thereunder do not become a part of the land,®^ and 
the landowner is not entitled to recover from the 
railroad company the value of such improvements 
after their removal.®® 

Such a license is good as against a tenant of the 
land, with notice thereof,®® and a purchaser of land 
over which railroad tracks are in operation at the 
time of the sale is chargeable with notice of a 
license granted by the landowner to the railroad 


35. Tex —^Risinger v. Clark, Civ. 
App , 246 S W. 1092 

36. Tex—^Risinger v Clark, supra 

37. Idaho—^Boise Valley Constr Co 
V Kroeger, 105 P 1070, 17 Idaho 
384, 28 LB A,NS. 968 

Tex —^Bisinger v. Clark, Civ App , 
246 S.W. 1092. 

38. Idaho—^Boise Valley Constr. Co. 
V. Kroeger, 105 P. 1070, 17 Idaho 
384, 28 LBA.,N.S, 968. 

39. Idaho—Boise Valley Constr Co 
V. Kroeger, supra. 

40. Md.—Baltimore, etc., R. Co. v. 
Algire, 63 Md. 319. 

51 CJ p 516 note 86. 

41. U S —Plazuela Bugar Co. v Pas- 
toriza, Puerto Bico, 245 F. 115, 167 
CCA 411 

51 C J. p 516 note 37. 

Licenses in respect of real property 
generally see Licenses §5 79-96 

42. N.T.—^McCarty v. New York 


Cent, etc. B Co, 76 NTS. 321. 
73 App Div 34 
51 C J p 516 note 38 

43. N J —Hetfleld v Central R Co, 
29 NJLaw 571 

51 C J p 516 note 39 

44. Wis—^Maginnis v Knickerbock¬ 
er Ice Co. 88 NW. 800, 112 Wis. 
885, 69 LB A 833 

51 C J p 616 note 40 

45- U.S —^Norfolk Southern B. Co. 

V Stricklin, DC.NC, 264 F. 646. 

61 C.J p 516 note 41. 

46. WVa—^Dulin v. Ohio River R. 

Co, 80 SB 146, 78 WVa. 166, 168. 
L R A.1916B 663, Ann Cas.l916D 

1183 

51 C J. P 516 note 42. 

47. SC—^Moore V. North, etc., Car¬ 
olina, R. Co., 77 SB 926, 94 SC. 
243 

48. SC —^Moore v North, etc., Car¬ 
olina B Co, supra 
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49. Pa.—Appeal of TJnangst, 55 Pa. 
128. 

Covenants and conditions in convey¬ 
ance see infra §§ 89-97. 

50- N T —^Rome, etc , R. Co v, Glea¬ 
son, 69 NTS 647, 42 App Div 630. 

51 C J p 517 note 46. 

51. Tex—^Knowles v. Northern Tex¬ 
as Tract. Co., Civ App., 121 S.W 
232 

52. Tex—^Knowles v Northern Tex¬ 
as Tract Co, supra 

53. NH—^Blaisdell v. Portsmouth* 
etc, R Co, 61 NH 483 

54- Ind—Cranor v. Lake Ene, etc., 
R Co, 149 NB. 97, S3 Ind App. 
449. 

61 C J p 517 note 61. 

65. Ill —O'Connell v. Heed, 219 Ill 
App 598. 

56. Mo.—^Darlington v. Missouri 
Pac E. Co.* 72 S.W. 122, 99 Mo. 
App 1. 

j51 aj. p 517 note 53. 
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company to lay* and operate such tracks.57 Where 
however, a license is given by one who holds an 
equitable title to the land, as by a mortgagor in 
possession, it cannot avail as against one holding the 
legal title,5 8 such as a title derived from the fore¬ 
closure of the mortgage 

b. Duration and Termination 

If the license or contract of the company Is of a 
temporary nature, it terminates on the abandonment or 
exhaustion of the purpose for which the railroad was 
constructed thereunder, but if it is for a specified period, 
in the absence of a written extension, it expires at the 
end of that period. 

If the license or contract of the company is of 
a temporary nature, it terminates on the abandon¬ 
ment or exhaustion of the purpose for which the 
railroad was constructed thereunder.®® If the license 
or contract is for a speafied period, in the absence 
of a written extension, it expires at the end of that 
period,®^ unless under the terms of the contract 
written notice is required before termination ;®2 
and unless the company procures an additional right, 
and sufficient time has not elapsed to acquire an 
easement by prescription, the company does not, un¬ 
der such a contract, become the owner of an ease¬ 
ment for its nght of way,®^ and the contract is 
thereafter no bar to an action of ejectment.®^ In a 
suit against it, after the expiration of such period, 
to recover possession of the land, the railroad com¬ 
pany may not contend that plaintiffs only remedy is 
by condemnation,®® 

Such a contract should be construed as of the 
time when it was made, and not in the light of 


conditions which existed some years thereafter 
and, where the contract contains express provision 
for its renewal by written notice, if such notice is 
not given a further provision that, when notice of 
renewal is given, the contract shall continue until 
notice of termination does not operate,®*^ and the 
continued use for several years after expiration of 
the time specified, although no steps are taken to 
oust the company, will not continue the contract.®^ 
Where the parties to such a contract, after the 
bankruptcy of one owner, enter into a contract for 
a joint use, the power of termination rests in the 
surviving owners, and not in their successors in 
title.®® 

Where one of seveJral contiguous owners, who 
have entered into a contract for a spur track, is 
adjudged a bankrupt and his lot sold, no period of 
enjoyment short of the bar of the statute dr permis¬ 
sive use' will give the purchaser at bankruptcy sale or 
Its assignee a right to continued use of the right of 
way.70 

Revocation. In accordance with rules relating to 
the revocation of licenses in respect of real property 
in general, a mere license to enter on land and 
construct and maintain a railroad thereon is re¬ 
vocable at the option of the licensor as to anything in 
the future,71 unless the license is coupled with an 
!jnterest72 or is necessary to the possession or en¬ 
joyment of a nght or title arising frbm the act or 
contract of the person who creates the liccnse.73 
In some jurisdictions, where the railroad company 
enters in good faith under the license, and expends 


57- Ill —Ohicagro, etc , R Co. v Hay, 
10 NE 29, 119 Ill. 493 
Ind —^Indiana, etc., R Co v. Mc- 
Broom, 16 H.B. 831. 114 Ind 198— 
Campbell v Indianapolis, etc, H 
Co., IX NB. 482, 110 Ind. 490— 
Paul V. ConnersviUe, etc, R, Co, 
61 Ind 627. 

Ky.—^Kamer v. Bryant, 46 SW. 14, 
103 Ky. 723, 20 Kyli 340 
Mo.—^Edwards v. Missouri, etc., R. 
Co., 82 MoJV.pp 96 

Ohio—^Day, Williams & Co. v At¬ 
lantic, etc, R Co., 41 Ohio St 892. 
51 C J. p 617 note 54. 

Althonsh contract cfrantlnsr xlffht 
of way was not recorded, possession 
of portion thereof by railroad put 
purchaser on inquiry as to extent — 
Dunford V Dardanelle & R. R Co, 
287 S W. 170, 171 Ark. 1036. 

Additional tracks 

The fact that a railroad company 
was in possession and use of a track 
on a street was not notice to a pur¬ 
chaser of an abutting* lot of an un¬ 
recorded deed from his grantor exe¬ 
cuted to the company more than six 


months previously, granting permis¬ 
sion to lay additional tracks—Var- 

wig V Cleveland, etc, R Co., 44 N.B 

92, 64 Ohio St 466. 

68. Mass—^Meriam v. Brown, 128 
Mass. 391. 

59. Mass—^Meriam v Brown, supra 

60. Ind—^Vandalia R Co. v. Terre 
Haute Yitrlflod Brick Co., 108 NB 
953, 183 Ind. 551. 

51 Cjr p 517 note 68. 

61. Ala—^Patterson v Atlantic 

Coast Line R. Co, 81 So 85, 202 
Ala 683. 

Ind,—Cranor v. Lake Erie, etc., R 
Co, 149 NB 97, 83 IndApp 449. 

62. Ala—^Patterson v Atlantic 

Coast Line R Co, 81 So 86, 202 
Ala 583 

61 O J. p 517 note 60 

63. Ind—Cranor v Lake Brie, etc, 
R. Co., 149 NB 97. 83 IndApp 
449. 

64. Ala—^Patterson v. Atlantic 

Coast Line R. Co, 81 So 86, 202 
Ala 583. 


65. S.C,—Griflln v Charleston, etc, 
R Co, 128 SB. 866, 132 SC 492. 

61 C J. p 617 note 63. 

66- Ala—^Patterson v. Atlantic 

Coast Line R Co., 81 So. 85, 202 
Ala 683 

67. Ala—Patterson v. Atlantic 

Coast Line R. Co., supra 

68. Ala—^Patterson v. Atlantic 

Coast Line R. Co., supra 

69- Ala—Patterson v. Atlantic 

Coast Line R Co, supra 

70- Ala —^Patterson v Atlantic 

Coast Line R. Co , supra 

71. Minn.—^Minneapolis, etc., R Co 

V. Minneapolis, etc, R Co., 69 N. 

W. 983, 68 Minn. 128- 
61 C J p 618 note 71. 

72. Mo —^Darlington v. Missouri 

Fac R Oo., 72 S W. 122, 99 MoApp 

1 . 

61 C.jr p 618 note 72. 

73- Ill —^Illinois Southern R Co v 
Borders, 66 N.B. 882, 201 Ill. 469. 
51 C. J. p 618 note 78, 


458 



74 O.J.S. 


RAILROADS 


§§ 78-79 


money in constructing and maintaining its road, the 
license cannot be revoked as long as the company 
is using its right of way for the operation of its 
road.'^^ On a proper revocation of the license the 
railroad company may be directed to remove its 
railroad from the owner’s landJS 

Where the license is granted on certain condi¬ 
tions precedent and the railroad company fails to 
perform such conditions, the licensor may revoke the 
license'^® unless the condition is waived.'^'^ The fail¬ 
ure of a railroad company to perform conditions 
subsequent, however, contained in the agreement, 
furnishes no ground for the revocation of the license 
under which it entered and constructed its road, 
where complete indemnity in damages is recoverable 
therefor in an action at law,*^® and in such a case the 
landowner cannot recover possession of the right 
of way or other land in an action of ejectment for 
the breach of such conditions 

§ 79 . - Implied Grants 

Where the owner permits the railroad to take pos¬ 
session and use his land for a right of way or other 
railroad uses, and to make expenditures accordingly, for 
a long period of time, the company may be regarded as 
having an implied grant of the property for such pur¬ 
poses. 

The mere fact that a railroad company has entered 
on land, constructed its road, and occupied it for 
several years raises no presumption that the owner 
has sold the right of way to the company®® or that 
the tracks laid thereon belong to the company 
However, where the owner knowingly permits the 


company to take possession and use his land for a 
right of way, or other railroad uses, and to make 
expenditures accordingly, for a long period of time, 
the company may be regarded as having an implied 
grant of the property for such purposes,®^ and the 
owner will be estopped to deny the company’s right 
to use the property and to maintain an action against 
It therefor, as discussed in Estoppel § 95. A sub¬ 
sequent vendee of the owner takes the land subject 
to the burden thus acquired by the railroad com¬ 
pany.®® 

Under some charters or statutes the presumption 
of a conveyance to a railroad company arises from 
its taking possession and completing the road with¬ 
out any contract, or without grant or condemnation 
of the right of way, and the failure of the landowner 
to take steps to have his damages assessed within 
a specified time thereafter.®^ The burden is on the 
party claiming the benefit of such presumption to 
show every fact out of which it arises,®® and, there¬ 
fore, the burden is on the railroad company to show 
its entry and the construction of its road without 
a contract.®® This presumption does not arise 
where a deed from the owner of the land to the 
railroad company is made within such time.®^ 

As io exempt property. Real property, which is 
exempt from acquisition for railroad purposes with¬ 
out the owner’s consent, cannot be acquired by a 
railroad company by presumptive consent from lapse 
of time,®® and the owner need not act to preserve 
his rights until adverse title is asserted by the com¬ 
pany.®® 


74- Ky,—Koch v. Kentucky, etc , R , 
eta, Co, 80 S.W 1133, 26 KyL 
216. 

61 C.J. p 518 note 74, 

76- U.S —^PJazuela Su^ar Co. v. Pas- 
toriza, Puerto Bico, 246 F 116, 157 
C.aA. 411 

76- ni.—^Littlejohn v. Chicago, etc., 
Co., 76 NK 840, 219 Ill 584. 

77- Ill —Littlejohn .v. Chicago, etc, 
B, Co,, supra. 

50 C.J. p 518 nolfe 77. 

78- NCL—-Willlamston, eta, B Co. 
V. Battle, 66 ;N*.a 540. 

SlCXp 518 note 78. 

79- Ill—^Morris v Indianapolis, eta, 
R. Co; 76 Cl. 522. 

80. Cl.’—^Toledo, eta, B. Co. v. 

Darst, 61 2,3;L . 

81. Minn,—Washburn Flouring 
Mills Co. V. Minneapolis, etc, H. 
Co., 67 N.W 309, 56 llCnn 200. 

51 C.J. p 518 note 81. 

88. N.a—CaroUSoa & N, W. By; Co, 


V. Piedmont Wagon & Mfg. Co, 51 
SB 2d 301, 229 NC. 695. 

61 C J p 518 note 82. 

S3. Ga—Central of Georgia R Co 
V Standard Fuel Supply Co, 86 S 
F 228, 144 Ga. 92. 

Private railroad 

Plaintiff was not estopped to as¬ 
sert his title to land against private 
corporation operating railroad for its 
own purposes bv fact that plaintiff 
knew, when he purchased land, that 
it was crossed by corporation’s 
tracks, where corporation was with¬ 
out contract right and paid no con¬ 
sideration for right to maintain 
tracks over plaintiff’s land—Central 
Camhalache v Martinez, CC.A.Puer- 
to Bico, 82 F.2d 37. 

84. N.C—Carolina & IST. W By Co 
V. Piedmont Wagon & Mfg. Co. 51 
S.B2d!301, 229 K.C 695. 

51 C J. p 519 note 85. 
jChaage of location 

The fact thai, the present location 
of thg raOroad constructed many 
years after the date af the charter i 
Old hot .coincide with'.the, onginai I 
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location was Immaterial —Southern 
By Co. y Liessenbee, 13 SB 2d 561, 
219 N.C 318. 

£aw Incorporating railroad held 
not to give any xiresumptlve grant 
or right of way through lands over 
which railroad might be construct¬ 
ed —^Willard V. Southern By. Co, 155 
SB 833, 158 SC. 522 
Bvidenee htfd sufficient to take case 
to jury 

N C -T-Southem By. Co v. Lissenbee, 
13 SB 2d 561, 219 N.C. 318. 

85. NC—Southern By. Co. y. Lis¬ 
senbee, supra—Barker v Southern 
By Co, 49 SB. 115, 137 NC. 214. 

86. U.S—^Norfolk Southern IL Co. 
V Stricklin. D.CN.C., 264 F 546. 

51 C J. p 519 note 86. 

87. N C.—Hickory v. Southern R. 
Co, 49 S.B 202, 137 N.C 189. 

88. NC—^^Jamhardt v. Southern B. 

Co.. 72 SB 1062, 157 N.C. 868. ' 

51 C. J» p 519 note 89. 

89. S.C—^Atlahtlc Coast Line R. Co. 

^ V- Dawee^ 88 S B. 286^ 103 S.a 507 . 
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§ 80 . -Remedies of Parties 

a. Remedies of landowner 

b. Remedies of railroad company 

a. Remedies of Landowner 

Where a railroad constructs Its road over or occu¬ 
pies land to which it has acquired no requisite right or 
title by conveyance or license, express or implied, the 
owner of the land may maintain an action of ejectment, 
a suit for injunction, or a suit to cancel or rescind his 
contract with respect to a railroad right of way or other 
Interest claimed in his land. 

Where a railroad company constructs its road 
over or occupies land to which it has acquired no 
requisite right or title by condemnation, convey¬ 
ance, or license, express or implied, it is a mere 
trespasser, and acquires no right to hold the land,®^ 
and unless the owner has by his acquiescence or con¬ 
sent estopped himself, as discussed in Estoppel § 95, 
he may maintain ejectment or other possessory ac¬ 
tion for the recovery of the possession of the land,^i 
or he may institute proceedings to recover compen¬ 
sation for the right of way after the railroad is 

completed.®^ 

Acquiescence in, or consent to, the building of a 
railroad is not of itself sufficient to show that a land- 
owner has waived his right to be ultimately com¬ 
pensated for his land;93 and in such a case, if the 
land is taken without just compensation, the land- 
owner may maintam an action for compensation by 
way of damages for the value of the land taken and 
for injuries done by the construction and operation 
of the road,^^ or, if the road has been transferred to 
another, the landowner may maintain an equitable 
action for damages against such transferee.95 If the 
location of the railroad through his land is aban¬ 
doned before the owner surrenders possession and 
before the construction of the road is commenced, 
an action for specific performance cannot be main¬ 
tained, and he is relegated to an action for dam¬ 


ages.®® 

If the railroad company fails to comply with the 
contract or grant, the owner may maintain an ac 
tion for damages, for breach of contract,®*^ and 
where he retains the legal title, he may, in a ju 
risdiction in which equitable relief is administerec 
in common-law actions, maintain ejectment to en 
force payment, by means of a conditional verdict, oi 
the purchase money due.®® Thus, where one oi 
two tenants in common grants a right of wa> 
through their premises to a railroad company or 
certain conditions, and the grantee enters but fails tc 
fulfill the conditions, the granting tenant can recover 
for a breach of the contract,®® and the other tenant, 
where the entry is without his consent may recover 
for the trespass.^ 

'Where a railroad company wrongfully appro¬ 
priates another's land to its use, the proper remedy 
of the owner for compensation and damages is, 
under some statutes, to compel an appropriation or 
condemnation, and assessment of compensation, as 
discussed in Eminent Domain § 398, and it has also 
been held that this is the proper remedy, in the ab¬ 
sence of gift or purchase, where the company builds 
its road over certain land with the owner's consent 
and with the understanding that the question of 
damages shall be settled after the road is built,® 
or where a person having knowledge of the posses¬ 
sion and use of land by a railroad company after¬ 
ward takes a lease of the mineral beneath.® 

A license to occupy land for railroad purposes con¬ 
stitutes a defense to an action of trespass against 
the company for acts properly performed thereun¬ 
der, while It IS in force,^ except in those jurisdic¬ 
tions which hold that a right of way cannot be ac¬ 
quired by a mere license.® 

Injunction. The landowner may maintain a suit 
for injunction to restrain the railroad company from 


9a Iowa.—Hibba v. Chicago, etc, 
K. Co,, 39 Iowa 340 

Compelling proceedings for failure to 
assess compensation and damages 
of the owner see Bmlnent Domain 
S 398. 

Becovery of damages for property 
appropriated or injured for a pub¬ 
lic use without payment of com¬ 
pensation see Bminent Domain 9 
400. 

91, NC—Carolina & N W. By. Co. 
V. Piedmont Wagon & Mfg. Co., 61 
SB 2d 301, 229 NC 695. 

61 C.J. p 619 note 96. 

93, Iowa.—^Hibbs v. Chicago, etc, 
R. Ce., 39 Iowa 340. 

93. Ala.—Hendrix v. Southern B. 


Co., 30 So. 696, 180 Ala. 205, 89 Am. 
S,R. 27. 

94, N C,—‘Carolina & N. W. Ry Co. 
V. IPiedmont Wagon & Mfg. Co, 51 
SB 2d 301, 229 NC 696. 

61 C.J. p 520 note 1 
96, Ind—Chicago, etc, R. Co v 

Hall, 34 NB 704, 136 Ind. 91. 23 

DR A. 231. 

N J,—^New York, etc, R Co. v Stan¬ 
ley, 34 N.JBq. 65, adHrmed 85 N. 
J.Eq. 283. 

96. Ohio —^Detroit, etc, R. Co. v, 

Murry, 162 NB 771, 21 Ohio App 

97. 

Suit for specific performance of con¬ 
tract for right of way generally 
see Specific performance 8 74 

97. Ark.—Kansas, eta, R. Co* v* 


•Smithson, 168 S.W. 656, 113 Ark. 
306. 

51 C J. p 620 note 6, 

98. Pa.—^Daubert v. Pennsylvania 
R, Co., 26 A. 108, 166 Pa. 178 

99. Iowa.—Rush V. Burlington, etc,, 
R. Co., 10 NW. 628. 67 lowa 201, 

1. Iowa—Rush V. Burlington, etc., 
R. Co., supra 

2. Minn—St. Paul, eta, R. Co. v. 
Murphy, 19 Minn. 600. 

3. Pa—^Philadelphia, eta, R. Co. v. 
Lawrence, 10 Phlla. 604. 

4. Miss—Currie v. Natchez, etc, R. 
Co, 61 Miss 726. 

61 C.J. P 621 note 15. 

5. Md—^Baltimore, eta, R. Co. r. 
Algire. 68 Md 319* 
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continuing its possession and use of the property, 
where the company has entered and taken posses¬ 
sion without having acquired the legal right or 
title to the land and without making compensation 
therefor,® or from occupying more land than it has 
acquired.^ Where the landowner has, expressly or 
impliedly, agreed to the construction of the railroad 
on his land, he is not entitled to an injunction to 
restrain the company from its use and enjoyment 
because it is prejudicial to the landowner’s rights;® 
nor IS he entitled to injunctive relief because the 
railroad company abandons the right of way con¬ 
tracted for.® A landowner, seeking to enjoin the 
use of a railroad right of way as a trespass, on the 
ground of nonpayment of a balance due on the sale 
of the land, has the burden of proving such default 
m payment,^® and may not rely on the statute of 
limitations to maintain affirmatively his claim 
and where intermediate instruments refer to the 
“land of the • . • Railroad” which has been in 

open and constant use, a subsequent grantee’s suit 
to restrain the use of the right of way on the ground 
that defendant railroad company had not paid there¬ 
for IS stale and inequitable.^® 

Cancellation or rescission of contract Subject to 
the rules relating to the rescission of contracts gen¬ 
erally, particularly those relating to the rescission or 
forfeiture of contracts for the sale of the land, a 
landowner may maintain a suit to cancel or rescind 
his contract with respect to a railroad right of way 
or other interest claimed in his land, on the ground 
of nonperformance of a condition precedent,^® or 
on the groxmd of fraud or mistake,^^ provided he 
acts promptly and makes known his intention on 
discovery of the facts and if with such knowledge 
he acquiesces in the construction of the road equity 


may require him specifically to perform his con- 
tracti® For example, if he has a right to rescind 
a license for delay in the construction of the rail¬ 
road, good faith requires him to give notice of such 
intention before the company takes possession of 
the land and constructs its road so that it may adopt 
another location or take proceedings to condemn 
before rendering itself otherwise liable.i^ Where 
the railroad has been dedicated to public use, the 
landov/ner is not entitled to rescind for nonper¬ 
formance, where performance of the contract on 
the part of the railroad company is thereafter 
made illegal by statute,i® and the remedy of the 
owner in such a case is recovery of compensation 
to the extent of the value of land not paid for.l® 

b. Remedies of Railroad (Sompany 

Where a railroad company has performed Its part 
of a contract for the purchase of land, it may maintain 
an action for specific performance against the landowner 
to compel a conveyance to it, and may also maintain 
an action to enjoin an action of ejectment for the pos¬ 
session of the land. 

Where a railroad company has performed its part 
of a contract for the purchase of land, it may main¬ 
tain an action for specific performance against the 
landowner to compel a conveyance to it,®® and may 
avail itself of this remedy by cross complaint in an 
action against it with respect to the lancL®^ Under 
such circumstances the railroad company may also 
maintain an action to enjoin an action of ejectment 
for the possession of the land,®® or to enjoin the 
landowner from interfering with the easement over 
the land;®® or may maintain an action to quiet 
title®^ or to recover possession of the land.®® So 
also, on the owner’s failure or refusal to perform 
his contract to sell a right of way, the railroad com- 


e. N.C—Carolina & N". W. Ry, Co 
V. Piedmont Wagon & Mfg. Co., 61 
S E 2d 301. 229 N C. 695. 

61 C J. p 621 note 18. 

7. Ind —^Barth v. Pittsburgh, etc.. 
H. Co, 90 N.B. 822, 45 Ind»A.pp 
434. 

61 C.J p 521 note 20. 

8- W.Va—^Mullens v. Virginian R 
Co.. 123 S.B 287. 96 W.Va. 466. 

51 C J. P 521 note 21. 

8. Pa—Gallagher v, Fayette Coun¬ 
ty R. Co. 38 Pa 102. 

10. N.Y. —Cherrlngton v. South 

Brooklyn R. Co. 168 N.T.S. 322, 

180 App.Div. 659. 

61 C.J. p 621 note 23. 

11. N.T.—Cherrlngton ▼. South 

Brooklyn 'R Co , supra. 

61 C.J. p 621 note 24. 

la. 17 T —Cherrlngton ▼. South 

Brooklyn R. Co, supra. 


13- WVa—Adams v. Guyandotte 
Valley R Co., 61 S.B. 341. 64 W. 
Va. 181. 

51 C J p 521 note 29. 

14- Iowa.—Smith v. Waterloo, etc, 
R. Co, 182 NW. 890, 191 Iowa 668. 

51 C.J* p 521 note 30 

15. Neb —^Ensign v. Citizens* In- 
terurban R. Co., 188 NW. 718, 92 
Neb 363 

51 O J. P 622 note 31. 

16. Neb—^Ensign v. Citizens' Inter- 
urban R. Co, supra. 

17- HI—^Ross vj Chicago, eta, B. 
Co, 77 HL 127. 

la WVa—^Bell v. Blanawha Tract., 
etc, Co., 98 S B 885, 83 W.Va, 640. 
51 C.J. p 522 note 34, 

19. W.Va—Bell v. EAnawha Tract, 
etc, Co, supra. 

20. Iowa—Chicago, eta, R, Co. y. 
Swmney, 38 Iowa 182- 
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Puerto Rico.—^R. Co. v. Fellu, 6 Puer¬ 
to Rico Fed 216. 

Va—^Tidewater R. Co. v. Hurt, 63 a 
B 421, 109 Vo. 204. 

51 C J. p 522 note 36. 

21. N J —Huntington v. Headley. 
Ch., 41 A. 670 

51CJ. p 522 note 87. 

22. Ill —St Louis, eta, R. Co v 
Van Hoorebeke, 61 N.E. 326, 191 
Ill. 633. 

51 C J. p 522 note 38. 

2a S.C—Carolina, etc., R Co. v. 

Ford. 89 S E 809, 105 S.O. 80. 

51 C jr. p 522 note 89. 

24. Wash—Walla Walla Valley R. 
Co V. Carter, 233 P. 829, 133 Wash. 
205 

51 CJ*. p 522 note 40. 

25. S.C—Atlantic C<^t Line R Co. 
T. Dawes, 88 S.E 286, 103 S.C. 507. 

51 C.J. p 523 note 41. 
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pany, aiotwithstandingf it has condemned the right 
of way,2® may maintain an action for damages for 
breach of the contract,27 such as for breach of 
covenants of warranty contained in the contract of 
sale,28 or it may rescind the contract and sue to 
recover the purchase price paid by it ,29 but where 
the contract is an entire one the company must ei¬ 
ther stand on its contract rights or rescind in toto.^o 

On contract to furnish right of way A railroad 
company may also maintain an action for damages 
for breach of contract against persons who have 
contracted to furnish a right of way for a proposed 
railroad and it has been held that, where it is 
agreed that the company may recover ‘such sum as 
it is bound to pay for the right of way, it is entitled 
to recover as damages amounts^ expended in good 
faith for lands of a sufficient width for the roadbed 
and such width in addition thereto as is necessary 
for the proper construction and security of the 
road,22 lamd damages which it is obliged to pay,23 
including money paid for farm bridges and bank 
walls, if the land damages are thereby decreased to 
an amount equal to their cost,34 ordinary legal cdsts 
and attorney’s fees in the land damage cases,3 5 and 
also unpaid damages for land taken for the use of 
the road ordered to be paid by the county commis¬ 
sioners to one of the defendants,36 but is not entitled 
to recover for land taken for stations or for pro- 
cunng gravel to be used in the construction of the 
road27 or for money paid to county commissioners 
for assessing land damages.38 In such action, an 
allegation of the market value of property purchased 
by plaintiff may be made for the purpose of showing 
its reasonable value so as to hold defendants liable 
for the amount expended m procuring the right of 
way,39 and a defense that plaintiffs violated the con¬ 
tract in procuring a portion of the right of way 

26. Ind.—^Baltimore, etc, R Co v 
Adams, 60 1004, 27 IndApp 

186. 

27- Ind—^Baltimore, etc, R Co v. 

Adams, supra. 

28. SC —Seaboard Air Line Co. 

V. Jones, 131 6.13 434, 134 S C 306. 

61 C J. p 623 note 44. 

28. Ind.—^Balti^oiore, etc, R Co v. 

Adams, 60 NB. 10Q4, 27 IndA.pp. 

185 

30. Pa—Semple v. Cleveland, etc., 

R Co, 33 A. 664, 172 Pa 369 

51 C J p 523 note 46 

31. Tex —^Risingrer r. 

App, 246 S W. 1092. 

61 C J. p 623 note 47. 

32. Mass—^New Haven, etc., CO 
Hayden, 117 Mass. 433. 

33. Mass —Kew Haven, etc., Co. 

Hayden, supra. 


before the time allowed for furnishing it is not 
available, in the absence of allegations and proof 
that plaintiff paid more than the right of way would 
have cost defendants.^® 

§ 81. Conveyances to or for Railroad Com- 
‘ pany 

a In general 

b. Persons entitled to convey 
c Location of way or land conveyed 
d. Operation and effect in general 

a. In'Greiieral 

The general rules regulating conveyances apply with 
respect to the requisites and validity of a deed of con¬ 
veyance of a right of way, or other interest m land, to 
a railroad company. 

’ The general rules regulating conveyances, par¬ 
ticularly those relating to conveyances to corpora¬ 
tions, apply with respect to the requisites and 
validity of a deed of conveyajice of a right of way, 
or other interest m land, to'a railroad company 4i 
A conveyance in fee to a railroad company au¬ 
thorized to acquire an easement only is valid until 
assailed m a direct proceeding by the governmcnt,42 
and may not be collaterally attacked by private per- 
$ons.48 

Consideration. Where a consideration for a deed 
to a right of way is necessary, the general rules ap¬ 
ply as to the sufficiency of the consideratfon.44 It 
may consist of the benefit to be received by the 
grantor from the construction and operation of the 
railroad.45 Where the right of way deed expressly 
provides that it shall not be binding until the con¬ 
sideration IS paid, an entry and trespass thereunder 
cannot be justified where the consideration is not 
paid.48 

43. Wis—^Attorney General v. 
Smith, supra. 

44. Mo.—Bagby v Missouri-Kansaa- 
Texas R. Co., 171 SW2d 673, 361 
Mo 79 

51 C.J p 624 note 66. 

46- La—Slmoneaux v Lebermuth, 
etc. Planting Co., 99 So. 631, 156 
La 689. 

61 C-J p 524 note 67 
Erectloxi of cox and ooaoh shopB 
Where land was conveyed to rail¬ 
road company on condition that it 
build its car and coach shops there¬ 
on, erection of such shops constitut¬ 
ed a valuable and substantial con¬ 
sideration for the deed.—^Bagby v. 
Missouri-Kansas-Texas R. Co., 171 S. 
W.2d 673, 361 Mo. 79. 

46- S C.-^Moore v. North, etc, Caro¬ 
lina R. Ca, 77 S.H 926, 94 S.C 243. 


Clark, Civ. 


34. Mass.—^New Haven, etc., Co v 

Hayden, supra. • » 

35. Mass—^New Haven, etc., Co v 
Hayden,' supra. 

36. Mass.—^New Haven, etc, Co. v, 
Hayden, supra 

37. Mass.—^Ne^ Haven, etc., Co. v. 
Hayden, supra 

38. Mass—New Haven, etc., Co v. 
Haiyden, supra. 

39. Tex —^Risinger v. Clark, Civ. 
App 246 S W*. 1092. 

40. Tex—^Risingrer v. Clark, supra 

41. W.Va-^hio River R. Co. v. 
irohnson, 40 SB, 4^7, 60 W.Va. 499,‘ 

61 C J p 523 note 60 
Grant of right in highway or street 
see infra S 8 103, 104. 

42. Wls^—Attorney General v. 
Smith, 86 NW* 612, 109 Wis. 632. ' 
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Description, Subject to the rules relating to the 
description of property in deeds generally, a con¬ 
veyance of a right of way to a railroad company 
must describe the land conveyed with sufficient cer¬ 
tainty to identify A conveyance indefinite in 
its description may be made certain by the conduct 
of the parties acting under it-^s An obvious clerical 
error will be rejected where the right of way may be 
sufficiently identified by that which remains A 
conveyance of a right of way across land is not 
void for indefiniteness or uncertainty, because it does 
not describe the exact route or location thereof, 
where it describes its purpose as enabling the rail¬ 
road to reach a designated place,or where its 
location is made edrtam by reference to a sur- 
vey,5^ or where its location is made definite and 
certain by the filing of a map and profile of the 
road52 or by the construction of the road.53 

Execution and delivery. Where the conveyance 
is duly acknowledged and recorded and is beneficial 
to the railroad company, its acceptance is pre¬ 
sumed;®^ and, if the company takes possession and 
duly performs the covenants of the deed, it consti¬ 
tutes an acceptance thereof,®® and under such cir¬ 
cumstances a formal execution of the deed including 
delivery and acceptance is not necessary.®® How¬ 
ever, a contract to convey or conveyance, which is 


not executed and acknowledged, as’required by law, 
does not operate to convey the legal title to the rail¬ 
road company ;®'^ but, where the agreement has been 
performed on the part of the railroad company, it 
is sufficient to pass the equitable title®® and to entitle 
it to compel a legal conveyance.®^ An unacknowl¬ 
edged deed expressing an inadequate consideration 
for the granting of a railroad right of way, until set 
aside, passes an equitable title to the nght of way,®® 
even though there was fraud in obtaining it®l 

A deed to a third person • reserving a strip for 
railroad purposes according to a diagram showing 
the railroad company's name will not operate as a 
conveyance to the company, or as a dedication;®® 
but, as against a subsequent grantee of lands crossed 
by a right of way, the railway company is the owner 
of the strip, notwithstanding the deed to such grantee 
contain^ no reference thereto.®^ 

Construction. The rules of construction applicable 
to deeds usually apply in construing instruments 
conveying a right of way or other interest in land 
to a railroad.®® Effect will be given to the intention 
of the parites as far as it is lawful and can be 
gathered from the contents of the instrument,®® ir¬ 
respective of all technical or arbitrary rules of con¬ 
struction.®'^ The instrument must be considered as 


47. Ga—Gamesville Midland R Co 
V. Tyner, 50 SR 2d 108, 204 Ga. 
535 

Wash —^Bank v Eastern R, etc, Co., 
252 P 916, 142 Wash. 204. 

Descxiptioai lield suffloleiLt 

Ga—^Woods V Flanders, 181 SE S3, 
ISO Ga. 335 

51 C J p 524 note 70 [a]. 

48- Cal—^People v. Ocean Shore R 
R., 196 P2d 670, 32 Cal 2d 406 

49. Cal—^Blume v. MacGregor, 148 
P.2d 656, 64 CalApp2d 244 

50. Ark —^Dunford v. Dardanelle, 
etc, R. Co, 287 S W. 170, 171 Ark 
1036. 

51. XJ S,—Carter Oil Co v Welker, 
CCA Ill, 112 P.2d 299, motion de¬ 
nied 62 S.Ct 122. Reversed 63 S. 
Ct, 70, 317 U.S 692, 87 L Ed 485. 

52. Ran.—^Abercrombie v Simmons, 
81 P 208, 71 Ran. 638, 114 Am SR 
509, 1 L.RA.,K.S, 806, 6 Ann Cas 
239. 

51 C.J. p 524 note 72. 

5j3. Ark.—^Dunford v. Dardanelle, 
etc., R. Co., 287 S.W. 170, 171 Ark ' 
1036 

51 aj. p 524 note 73. 

64. Ind—^Pittsburgh, etc., R Coi v. 
Reams, 108 NE. 373, 58 XndApp 
694. 


56. Ind—^Pittsburgh, etc, R Co v 
Reams, 128 NB 42, 191 Ind 1. 

51 Cd. p 524 note 76 
66. Ind—^Pittsburgh, eta, R. Co v. 
Reams, supra 

Lia.—^Fazende v. Morgan, 31 La Ann. 
549. 

57- Ohio.—^Baltimore, eta, R Co, v. 
Oak Hill, 157 NE 817, 26 Ohio 
App. 301 

61 C.J p 624 note 78. 

58. Wash—^Matson v. Port Town¬ 
send Southern R Co, 87 P 705, 9 
Wash. 449 

51 C J. p 624 note 79. 

59. Ohio—^Baltimore, etc, R Co v 
Oak Hill, 167 NE. 817, 25 Ohio 
App 301. 

51 C J P 524 note 80 < 

60. Mo—Graves v St Louis, etc, 
R Co, 112 SW 736, 133 Mo App 
91. 

61. Mo—Graves v. St. Louis, etc., 
R. Co, supra. 

62. Ill.—^Illinois Cent. R Co v. In¬ 
diana, eta, R Co, 85 Ill 211. 

Md —^Hines v Symington, 112 A 814, 
.137 Md. 441. 

63. Ill—^Illinois Cent- R Co v. In-- 
diana, eta, R Co., 85 HL 211. 

64. Ohio—Miller v. L S & M. S R 

Co., 12 Ohio NP.,N:S. $8B i 

' ^ 

65. Tex.—^Bnghtwell v Intemation-J 
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al-Great Northern R Co., Civ App., 
41 SW.2d 819, affirmed 49 BW2d 
437, 121 Tex. 388, 84 ALR 265. 
OonstzuctloiL as ihotigli graufiees 
were individuals 

Tex —^Bnghtwell v. International- 
Great Northern B. Co, Civ App., 
41 S.W.2d 319, affirmed 49 SW.2d 
437, 121 Tex. 338, 84 A.L.H. 265. 
Liberal oonstrxiotloit 
A deed of right of way to railroad 
company and deeds of like kind, giv¬ 
en by landowners having no choice 
in matter because lands can be taken 
by condemnation If they refuse to 
convey them, should be given such 
liberal construction as will effectu¬ 
ate parties* intention and fully pro¬ 
tect rights of grantors and their as¬ 
signs.—Bleokuk County v. Reimer, 
288 N.W. 676, 227 Iowa 499 
use dii station grounds 

A deed to a railroad of land for 
use as station grounds for railroad 
purposes must be read with the lim¬ 
itations and conditions which the 
law put into it, and in the light of 
public policy of the state—Brown v. 
Weare, 152 S.W.2d 649, 348 Ma 135, 
136 A.L.R. 286. 

66. Ga.-AAtlantie Coast Line R. Co. 
V. Sweat, 171 SB. 128, 177 Go. 698. 

67. €ra—^Atlantic Coast Line R Co. 
y. Sweat, supra. 
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a whole,®8 all its clauses contextually,®^ without 
technical distinction or arbitrary preference of any 
of them because of the order in which they come 
in the instrument, or their historical significance.^^ 
The consideration of inferences drawn from ex¬ 
traneous facts in aid of interpretation is not justified 
where the language of the instrument is unambig¬ 
uous.*^^ 

b. Persons Entitled to Convey 

The owner of the land Is ordinarily the proper per¬ 
son to convey it to a railroad company for a right of 
way or other purposes. 

The owner of the land is ordinarily the proper 
person to convey it to a railroad company for a 
nght of way or other purposes ,*^2 and this he may 
do notwithstanding he has previously leased rights 
thereon to a third person under a lease which con¬ 
veys no interest in the land,*^® although the lessee is 
entitled to be protected in his rights.^^ 

The owner of the fee in a private way, subject to 
certain easements, may authonze the construction of 
a track across such way for railroad purposes, with¬ 
out the consent of the owners of the easements, 
where the reasonable use and enjoyment of such 
easements are not thereby interfered with *^5 In 
case of public property, a right of way thereover 
may be conveyed by the proper public officer.^® A 
charter provision, of a railroad company, for volun¬ 
tary relinquishments of property for railroad pur¬ 
poses by the owner of land impliedly makes it un¬ 
necessary for a wife to join in a conveyance by her 
husband by reason of her inchoate right of dower, 
and it makes no difference that the husband does 
not convey directly to the railroad company, but by 
mesne conveyances.*^® 


Conveyance without authority. Where a convey¬ 
ance to a railroad company is made by persons not 
having proper authority, it may be afterward repu¬ 
diated by the persons having the authority to con¬ 
vey;*^® but, if the company has acted in good faith 
in constructing its road, it may be entitled to be 
protected in equity.®® 

c. Location of Way or Land Conveyed 

The general rules relating to the construction of 
contracts to convey and deeds of conveyance apply m 
determining the rights of a railroad company under a 
contract to convey or a conveyance which describes the 
land conveyed in the terms of the location of the right 
of way. 

The general rules relating to the construction of 
contracts to convey and deeds of conveyance apply 
in determining the rights of a railroad company 
under a contract to convey or a conveyance which 
describes the land conveyed in the terms of the loca¬ 
tion of the nght of way,®l such as with respect to 
the time when the land granted is to be selected;®® 
and, where the conveyance fails to describe clearly 
the exact situation of the land conveyed, parol evi¬ 
dence is admissible to assist in ascertaining its true 
location.®® Where the conveyance describes the 
land conveyed, as being along a line or route which 
has already been established by the company, it has 
no right to select a different location,®^ but is en¬ 
titled to a right of way or land only along such 
line or route.®® A conveyance of a “right of way” 
across land without further description, made after 
the tracks across the land have been constructed, re¬ 
fers to the road as constructed,®® and is m effect a 
grant and license to mamlain a roadbed as then ex¬ 
isting ®'7 Where the terms of the grant are general 
and indefinite without any definite description of 


68. N.C—^Reidsville Grocery Co v 
Southern Ry Co. 1 S B 2d 636, 216 
NC, 223 

69- N-C .—Beidaville Grocery Co. v 
Southern Ry. Co, supra. 

70. K C.—^Reidsville Grocery Co. v. 
Southern Ry Co, supra. 

71. N.C —^Reidsville Grocery Co. v. 
Southern Ry Co , supra. 

72. Ohio.—Ohio Oil Co v. Toledo, 
etc, R Co, 4 Ohio Cir Ct. 210, 2 
Ohio Cir.Dec. 506 

73. Ohio—Ohio Oil Co. v. Toledo, 
etc, B. Co, supra 

61 C J P 526 note 87 

Agreement as to nght of way on 
leased land generally see supra § 
77. 

74. Ohio—Ohio Oil Co v. Toledo, 
etc, R. Co, supra. 

75. Mass—Salter v Boston, etc, R 
Go., 132 NB 37, 239 Mass 235. 

11 G.J. p 625 note 95. 


76. N'T.-—People V. Walsh, 106 N. 
B. 136, 211 NY 90 

61 C J. p 526 note 90 

77. Mo—Chouteau v. Missouri Pac. 
R Co., 22 -SW 468, 30 SW 299, 
122 Mo. 875 

78- Mo.—Chouteau ▼. Missouri Pac 
R Co., supra 

79. Ga—^Macon, etc, R Co v. 
Riggs, 13 SB S12, 87 Ga. 158. 

51 C J. p 525 note 93 

80. Pa—^McClane v McClane, 62 A 
861, 213 Pa 286 

51 C J. p 525 note 94. 

81. Ga.—Gainesville Midland R Co 
V Tyner, 60 S E.2d 108, 204 Ga. 
535 

51 C.J. P 528 note 24 
Location of road, termini, or station 
as condition of grant see infra S$ 
92, 98. 


82. Ohio.—^Warner v. Columbus, 
etc, R Co, 39 Ohio St 70. 

610 J p 628 note 26 

83. Ga,—Gainesville Midland R Co. 
V. Tyner, 60 S B.2d 108, 204 Ga. 
536 

61 C J p 628 note 26. 

84. Mich—^Wood v Michigan Air 
Line R Co, 61 NW 263, 90 Mich 
334 

SC—Moore v North, etc., Carolina 
R Co, 77 S.E 92C, 94 S C 243 
51 CJ p 628 note 28. 

8B, S.C—^American Spinning Co. v 
Southern R Co, 62 S.B. 787, 81 S.C. 
482 

51 C.J p 628 note 28 

86. Tox—Olive v Sabine, etc, B. 
Co, 33 SW. 139, 11 TexCiv.App. 
208 

87. Minn—^Bvans v Northern Pac 
R. Co.. 184 N.W. 294, 117 Minn. 
4. 

61 C.J. p 628 note 30. 
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location, it does not g^ive the railroad company the 
right to choose the exact location of the right of 
way If, however, the grantor acquiesces in the 
location and use of a right of way by the company, 
such acquiescence will operate to identify and locate 
the route or property conveyed,^^ and has the same 
legal effect as though it had been definitely de¬ 
scribed,®® especially where the company pays the 
purchase price of the property granted and it is 
afterward fully located. 

Under contract to convey. A contract to convey 
a right of way or land in a certain tract of land 
vests m the company the right to select the par¬ 
ticular location of such right of way or land.®® 
Where the contract also provides for a conveyance 
of a specified number of acres adjoining and on the 
other side of the right of way, it means a strip 
of land of uniform width extending along the rail¬ 
way through the entire tract described, and having 
one half of the specified number of acres on each 
side of the right of way.®® 

d. Operation and lEjffect in General 

A conveyance of land to a railroad company for an 
agreed consideration presumptively embraces in such 
consideration all reasonably necessary damages to the 
grantor’s adjoining land, which have already been caused 
or which may be caused by the construction, mainte¬ 
nance, and operation of the road in a reasonably careful 
and prudent manner; and, therefore, In the absence of 
any showing to the contrary, such conveyance relieves 
the company from all liability for such damages. 

A conveyance of land to a railroad company for 
an agreed consideration presumptively embraces in 
such consideration all reasonably necessary dam¬ 
ages to the grantor's adjoining land, which have 
already been caused or which may be caused by the 
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construction, maintenance, and operation of the 
road in a reasonably careful and prudent manner,®^ 
and which might have been recovered in condemna¬ 
tion proceedings;®® and, therefore, in the absence of 
any showing to the contrary, such conveyance 
relieves the company from all liability for such 
damages,®® especially where the conveyance con¬ 
tains a general waiver or release to this effect.®'^ 
Until the deed is set aside, this rule applies, al¬ 
though the railroad company is the holder only of 
an equitable title by reason of the deed being un¬ 
acknowledged and for an inadequate considera¬ 
tion ®® On the same principle a conveyance of a 
right of way relieves the railroad company from 
damages for additional fence building required,®® 
and from the duty of constructing and maintaining 
stock gaps or bridges,^ or private ways or cross¬ 
ings,® unless such duty is imposed on it by the 
conditions or stipulations contained in the con¬ 
veyance,® or by statute^ 

A conveyance to the railroad company also re¬ 
lieves it from liability for other damages which 
the terms of the instrument or the attendant cir¬ 
cumstances expressly or impliedly show to have 
been mcluded m the compensation paid;® and, 
where the conveyance expressly authorizes the rail¬ 
road company to do particular acts in constructing 
its road and releases it from all claims for damages 
by reason thereof, the grantor is not entitled to re¬ 
cover such damages, although they are the result of 
bad engineering judgment.® A recital in the deed 
that the consideration is in full liquidation and set¬ 
tlement of claims for damages sustained prior to 
the date of the deed precludes a recovery for any 
permanent injury by reason of construction prior 


88- Ill —Chicago, etc, R Co. v 
Langer, 128 N.E 61, 288 Ill 16 

89. Ga—Jackson v Rodgers, 54 S 
E 2d 132, 295 Ga 581 

Ky—Buck Creek R Co v. Haws, 69 
S W 2d 333, 253 Ky 203. 

51 C J. p 528 note 32. 

90. Ga —^Martin v Seaboard Air- 
Line B Co., 77 S.E. 1060, 139 Ga 
807 

61 C.J p 528 note 33. 

91. Qa—Jackson v Rogers, 54 SB 
2d 132, 205 Ga. 581—Johnson v 
Valdosta, etc., R. Co, 150 SB 845, 
169 Ga. 659. 

92. Wash —^Netherlands American 
Mortg Bank v Bastern R, etc, 
Co, 262 P 916, 142 Wash 204 

61 C J. p 628 note 36. 

93. Ill —Chideater v. Springfield, 
etc,'R Co., 59 Ill 87. 

94. Ill—Catello V. Chicago, B & Q. 
R. Co., 131 NB. 591. 298 111. 248. I 

74 C J.S.—30 


Tex—CorpiLB Juris dted m State v. 
Brewer, 169 SW2d 468, 471, 141 
Tex 1 

51 C J p 525 note 96. 

95. Ill—Catello v. Chicago, B. & Q. 
R. Co, 131 NE 591, 298 Ill. 248 

61 C.J p 626 note 97. 

96. Tenn—Knott v liOUisville, etc, 
R Co, 234 SW 1003, 144 Tenn. 
676, 19 AL.R 482. 

51 C J p 526 note 98. 

97- Iowa—Swanson v. Pt. Dodge, 
etc, R Co. 133 N.W. 361, 153 
Iowa 78, 

51 C J P 526 note 99 

98- Mo—Graves v St Louis, etc, 
R Co, 112 SW. 736, 133 MoApp 
91. 

99. Ark.—St Louis, etc> R. Co v 
Walbrink. 1 S W. 645, 47 Ark 330 
Construction and maintenance of 
crossings, fences, and cattle 
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guards generally see infra §5 16 9-* 
181. 

1. Ga—Cook V. North, etc, R Co, 
60 Ga 211. 

2. Tex.—Gulf, etc, R Co. v. Jones, 
3 TexACivCas § 28. 

3. Ga—Cook v. North, etc, R Co, 
50 Ga 211. 

Tex—Gulf, etc, R Co v Jones, 3 
TexACivCas § 21 

Covenants or conditions as to cross¬ 
ings, fences, and cattle guards gen¬ 
erally see infra § 94. 

4. N T—Smith v New York, etc., R 
Co., 63 NT. 68 

51 C J. P 627 note 20. 

5- Minn —Liedel v. Northern Pac. 
R. Co. 94 N.W 877, 89 Mmn 284. 

51 C J P 526 note 2 

6. U.S.—Schoening v Chicago, etc., 
R Co., CC.A.Wyo, 30 P.2d 803 

51 C J. p 526 note 3. 
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to such time, whether or not it was prudent con- 
struction.7 

Unless the terms of the instrument require such 
a construction, 8 such a conveyance does not re¬ 
lieve the r-ailroad company from liability for dam¬ 
ages which are caused by its neglig'ence in design¬ 
ing, constructing, and maintaining the road,9 or 
for damages resulting from improper encroach¬ 
ments on land outside the right of way,io or aris¬ 
ing out of a breach of the conditions on which the 
deed was delivered,nor does it relieve the com¬ 
pany from such damages as from the terms of the 
instrument are not to be presumed to have been 
in contemplation of the parties at the time of the 
sale, 12 such as damages from acts of the company 
on a different parcel of land from that granted ,12 
nor does it relieve the company from damages 
which were expressly reserved.!^ 

As against subsequent purchaser. A subsequent 
purchaser from the same grantor of adjoining land 
with notice of the right of way cannot recover for 
reasonable and necessary damages to his land,i5 
unless his property rights are invaded;!® and, 
where the conveyance to the company is recorded, 
it operates as notice to the subsequent grantee of 
the company’s rights in this respectl^ 

§ 82. Extent of Way or Land Acquired 

a. In general 

b. Right of way 

a. In General 

Th© nature and extent of the way or land acquired 
by a railroad under a grant or conveyance for a right 
of way or other uses depend on the terms of the descrip¬ 
tion or limitations employed In the instrument. 


The nature and extent of the way or land ac¬ 
quired by a railroad company under a grant or 
conveyance for a right of way or other uses de¬ 
pend on the terms of the description or limitations 
employed in the instrument i® Under a contract to 
convey such lands as shall be required for the road, 
an owner is not bound to convey more land than 
the company fairly requires for its legitimate uses 
under its charter ;12 but a vendor may not complain 
that the contract of sale calls for the purchase of 
more land than the railroad company actually re- 
quires.2® 

As agcnnst subsequent pwchaser. Where the 
grant to the railroad company has been recorded, 
the grant, together with the company’s occupation 
and use, charges a subsequent purchaser of the 
land with notice of the extent of land to which the 
company has right or title ;2i and, even though it 
has been granted more, if the company fails to re- 
^ cord its title, it is restricted, as against a subsequent 
purchaser for value without notice, to the land in 
its actual occupation and use.22 

h. Right of Way 

(1) In general 

(2) As confined to space actually occu¬ 

pied 

(3) Width of right of way 
(1) In General 

It has been stated that the ordinary signifloatlon of 
‘ the term **rlght of way,»» when used to describe land 
which a railroad corporation owns or is entitled to use 
for railroad purposes, is the entire strip or tract which 
the company owns or has found it necessary or con- 
’ venient to acquire the right to use for these purposes, 
and not any specific or limited part thereof on which Its 
mam track or other particular improvements are located. 


7. Elkliorn. etc., R Co. v Mar¬ 
tin, 241 SW. 844, 196 Ky. 20 

8. Ala.—Alabajna Western H Co. v 
Wilson, 56 So 932, 1 AlaApp 306 

9. Wash.—Jordan v Welch, 112 P 
656, 61 Wash. 569. 

51 C.J. p 526 note 6 

10. Ala—^Alabama Western R Co 
V. Wilson, 55 So. 932, 1 AlaApp 
306. 

51 C.J p 527 note 6. 

11- Iowa —Swanson v Pt Dodgre, 
etc, R Co., 133 N.W. 861, 163 Iowa 
78 

12. Ill—Catello v. Chicago, B & Q 
R. Co, 131 N.E 691, 298 Ill. 248 

61 C J. p 527 note 8 

13- Va —^Pamplin v. Norfolk, etc, R 
Co, 98 SB 51, 124 Va 264. 

51 C J p 527 note 9 

14. Pa—^North, etc, Branch R. Co 
T Swank, 105 Pa 565. 

61 C J p 527 note 10. | 


15. Ga-s—Darnall v. Georgia R., etc., 
Co, 68 SB 684, 134 Ga. 656 

51 C J. p 627 note 12. 

16. Ga —^DarnaU v. Georgia R, etc, 
Co., supra. 

17. N.T —Allerton v. New York, 
etc, R Co, 98 N.B. 270, 199 N.T. 
489 

61 C J. p 527 note 14. 

18. XJ-S—^Mendez v. Eastern Sugar 
Associates, C C A.Puerto Rico, 89 

< P 2d 399. 

Miss—Gulf & S. X* R. Co V. Patten, 
178 So 468, 180 Miss. 766 
51 C.J. p 529 note 40 
Location of way or land see supra S 
81 c. 

Where servltiide or right of way 

for railroad resulted from a con¬ 
tract between parties and not by 
mere operation of law, the extent 
and mode of using the servitude are 
governed by the provisions in the 
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agreement.—Rock Island, A. & L. R 
Co. V, Gournay, 17 So.2d 21, 206 La. 
164. 

ChrajLt not Implied 

Pact that area within legs of rail¬ 
road wye should be unobstructed and 
unoccupied did not give rise to im¬ 
plied grant, in right of way deed to a 
wye, of land within logs of wye.— 
Gulf & S I R Co. V. Patten, 178 So 
468, 180 Miss. 756. 

19. Vt—^Hill V. Western Vermont 
R. Co.. 32 Vt 68. 

30. Pa —^Delaware, etc., R Co. v 
Welser, 81 A. 994, 288 Pa. 164. 

51 C J. p 629 note 42. 

81- Ky.—^Fishback v. Glasgow R. 

Co., 130 S W. 982, 140 Ky. 166. 

51 C J. p 529 note 43. 

88. La.—John T. Moore Planting 
Co. y. Morgan's Louisiana, etc., R, 
etc, Co, 63 So. 22, 126 La. 840. 

51 CjJ. p 629 note 44* 
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It has been stated that the ordinary signification 
of the term “right of way,” when used to describe 
land which a railroad corporation owns or is en¬ 
titled to use for railroad purposes, is the entire strip 
or tract which the company owns or has found it 
necessary or convenient to acquire the right to use 
for these purposes,23 and not any specific or lim¬ 
ited part thereof on which its main track or other 
particular improvements are located 24 it includes 
land immediately beneath the tracks, switches, and 
buildings used in the operation of the road,25 and 
also such portions as, in connection therewith, are 
necessary to the use of the tracks and buildings,26 
although it is not of the same width, or used in the 
same manner, at all points.27 It includes lands 
and lots acquired for necessary side tracks and 
turnouts, and the improvements thereon in the way 
of coal sheds, freight houses, water tanks, repair 
shops, roundhouses, and the like ,28 and, where the 
railroad company acquires the fee, it is for the 
company, and not for the adjacent landowner, to 
determine how much land is reasonably necessary 
for depot grounds and right-of-way purposes 29 
Where, however, a strip of a distinct width is used 
and marked by fences or otherwise, as the right of 
way, additions thereto are not integral parts of 
the right of way.33 Where conveyance by deed 
is made, the limits of the right of way are to be 
determined by the calls in the deed,3i and they can¬ 
not be extended by an actual survey of the bound¬ 
ary beyond the limits called for 32 if the right 
of way is granted in general terms, its extent de¬ 
pends on what the railroad company requires in 


order to operate its road properly over the right 
of way.33 It has been held that neither the fact 
that a tract of land adjoining the right of way 
and used by the railroad company for railroad pur¬ 
poses was assessed and taxed by the state tax 
commission,24 nor the fact that the use made of 
such adjacent tract was within the list of purposes 
for which it might have been condemned,25 will 
make it necessarily a part of the railroad right of 
way. 

Additional land. Where the grant of a right of 
way includes the right to use such additional land 
as may be necessary for the construction and main¬ 
tenance of the road, the necessity for taking addi¬ 
tional land IS to be determined by ordinary care in 
constructing the road ,25 but, where the parties ex¬ 
pressly so agree, such additional land must be tak¬ 
en in parcels of specific dimensions,27 and must be 
used for the railroad purposes agreed on;28 and, 
where the additional land is so used, the fact that 
buildings thereon, used in connection with the land 
for incidental railroad purposes, were erected by 
third persons does not prevent the company from 
claiming that they are so used.23 

Height and depth, A right of way of a railroad 
under an easement extends only to such height and 
depth as reasonably permit the full and free en¬ 
joyment of the surface for railroad purposes,4® 
and the space or distance upward or downward 
which IS necessary for the full free use of its fran¬ 
chise is a question of fact to be determined from the 
circumstances, of each case.4i It has been stated 


23. us—St Louis, etc, R. Co v. 
Wabash R. Co, Mo, 152 P 849, 81 
C C.A. 643, modified on other 
Srrounds 30 SCt. 610, 217 US 247, 
54 LSd 752 
51 C.J. p 529 note 46. 

“Right of way” defined generally see 
supra $ 1. 

24- CaL—Shannon v. Wilson, 101 P. 

2d 116, 38 CalApp.2d 218. 

51 C J. p 529 note 47, 

25. Ky—^Tllmois' Cent R Co v 
Taylor, 177 S W. 298, 166 Ky 603 

26. Ely —Illinois Gent. R. Co. v. 
Taylor, supra. 

51 C J. p 529 note 49. 

Adjolnlnir ^oundB 
A railroad “right of w^y” Includes 
all adjoining grounds covered by 
easement and reasonably necessary 
for Such use.—Shannon v Wilson, 
101 P.2d 116, 38 Cal.App2d 219. 

loading and nnloadlng 

Railroad presumptively acquired 
right* of way of such extent as to en¬ 
able it and persons dealing with it to 
load and unload freight at point 
where -It establtshed 'freight *deiK>ti 


without being guilty of trespassing 

on rights of adjacent landowner.— 

Anderson v Peters, 1?4 S W.2d 717, 

22 Tenn App ^63. 

27, Utah.—^Rio Grande Western R 
Co V. Salt Lake Inv. Co., 101 P. 
586, 36 Utah 528 

28, Ind —Pfaif V. Terre Haute, etc,' 
R'Co, 9 NH 98, 108 Ind. 144 

51 C J. p 530 hote 51. 

29, Neb—^Hull v. Kansas City, etc, 
R. Co, 98 N.W. 47, 70 Neb 756. 

30, Utah.—^Rio Grande Western R 
Co v Salt Lake Inv. Co., 101 P 
686, 36 Utah 628, 537. 

61 C,J. p 530 note 63 

31, Tex —^Missouri, etc., R Co. v 
Anderson, 81 S,W 781, 86 Te^Oiv 
App. 121 

32< —^Missouri, etc., R. Qo. v. 

Anderson, supi^ 

33. US—^Midland Valley R. Oo.' v 
Sutter, O.C.AKan., 28 F 2d 168, cer¬ 
tiorari demed 50 S.Ot. 65, 280 U.S. 
521, 74 LKd. 690. 

34» Kan.—Danielson ▼. Woostexney- 
er, 293 P. 607, 131 Kan. 796. 
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35. Kan—^Danielson v. Woestemey- 
, er, supra. 

36. Tex—Gulf, etc, R. Co.*v. Rich- 
* ards, 18 SW. 611. 83 Tex. 203. 

51 C.J. p 530 note 57. 

37. NY.—^New York, etc., R Co v 
’Dunning, 123 NY.S 15, 138 App. 

12bv. 377. 

51 C.J. p 530 note 58 

38- Wash—^Walla Walla Valley R 
Co V Carter, 233 P. 829, 133 Wash 
205. 

39. Wash.—Walla Walla Valley R. 
Co V Carter, supra. 

51 CJ. p 530 note 6i0. 

40. Ill.—^Farmers Gfaln & Supply 
Co. of Warsaw v. Toledo, P. & W. 

''B.'R., 44 1^.112d 77, 816 Ill.App. 
116. 

41. ni.—Farmers Grain A Supply 

Co. of Warsaw v. Tpledo, P. & W. 
R, R, supra. , 

Reasonable oonstmotfOn of deed 
Where deed conveying right of 
way easemeht to raiXroad was silent 
regarding the distance above sur¬ 
face of eejrth within which the gran- 
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that the property rights of a railroad company, tin¬ 
der an easement, in its right of way extend upward 
for a space necessary for the use of its franchise,^^ 
and downward to a line of support for its tracks 
and superstructures.^ 3 Where the company ac¬ 
quires a fee-simple title, its absolute ownership 
will extend indefinitely upward so as to include pro¬ 
prietorship of the air and space above the land.44 

(2) As Confined to Space Actually Occupied 

In the absence of a paper title or condemnation pro¬ 
ceedings, or title by adverse possession, a railroad com¬ 
pany Is generally confined to the land which Is actually 
occupied and used by it. 

In the absence of a paper title or condemnation 
proceedings, or title by adverse possession, a rail¬ 
road company is generally confined to the land 
which is actually occupied and used by it;^5 and, 
if it seeks to go beyond its previously occupied 
land, it must show title outside of its present occu¬ 
pancy, either by the record of condemnation pro¬ 
ceedings,^® or by the production of a deed or writ¬ 
ten muniments of title,or by proof showing the 
actual delivery of the land as ascertained by land¬ 
marks, fences, etc A subsequent vendee as own¬ 
er of the servient estate may object to the enlarge¬ 
ment of an easement of right of way,**® Where a 


strip of a specified width is granted, the company 
IS not required to exercise its option to occupy the 
entire strip on any single occasion or within any 
precise period, but may locate one track first and 
add others later.®® 

(3) Width of Right of Way 

(a) Width definitely specified 

(b) Width not definitely specified 

(c) Effect of charter or statutory limita¬ 

tions 

(d) Presumptions 

(a) Width Definitely Specified 

Where the grant or conveyance of a right of way 
specifies the width, the extent thereof is determined by 
a proper construction of the terms of the Instrument. 

A railroad company is not entitled to a right of 
way of a specified width as a matter of law,®i but 
its right of way, in the absence of a conveyance, 
depends on its charter and on condemnation pro- 
ceedings.®^ Where the grant or conveyance of a 
right of way specifies the width, the extent there¬ 
of is determined by a proper construction of the 
terms of the instrument,®® and, unless there is a 
further grant, or some act of estoppel on the part 
of the grantor,®^ the occupancy and use of a great- 


tee could exercise Its rights, the deed 
was required to be given a reason¬ 
able construction which was required 
to be in accord with what the par¬ 
ties had in mind when the deed was 
made.—Cleveland, C, C. & St. L Ky. 
Co, V. Central Illinois Public Service 
Co., 48 N,B.2d 993, 380 Ill. 130. 

42. IJ S.—Corpus Juris quoted in 
United States v. Great Northern 
By. Co., p.CMont., 32 F.Supp. 631, 
654. 

Ill —Corpus juris cited in Cleveland, 
C., C. & St Ij. Ry. Co. V. Central 
Illinois Public Service Co, 43 N. 
E.2d 993, 997, 880 Ill. 130~Xlk>rpns 
Juris quoted In Farmers Grain & 
Supply Co. of Warsaw v. Toledo, 
P. & W. R R., 44 N.E.2d 77, 81, 
316 Ill App 116. 

61 CJ. p 630 note 61. 

Safe and oouvenieui passage 

An easement for railroad right of 
way extends to height sufficient for 
safe and convenient passage of all 
trains and their burdens of what¬ 
ever nature. 

HI.—^Farmers Gram & Supply Co. of 
Warsaw v Toledo, P, & W R. R., 
44 NE2d 77, 316 Ill App. 116. 

Ky. —Citizens* Tel. Co. v Cincinnati, 
etc., R. Co, 233 S.W. 901, 192 Ey 
399. 

Oonstruotlon by another above right 
of way 

<1) A railroad company cannot 


complain of, or interfere with, con¬ 
struction of improvement above its 
right of way by a stranger to fee, 
if it is above and bei'ond use and 
purpose of easement granted to such 
company—^Farmers Gram & Supply 
Co of Warsaw v Toledo, P & W. 
R R, 44 N.B 2d 77. 316 Ill.App. 116 
(2) A railroad company, owning 
right of way easement, has no right 
to require, or maintain action for, 
removal of structure erected above 
tracks by another, if it does not in¬ 
terfere with full enjoyment of right 
of way and is of such permanent and 
substantial nature as not to be a 
menace to persons passing under it 
—^Farmers Grain & Supply Co of 
Warsaw v, Toledo, P. & W. R. R, su¬ 
pra. 

43. US—Corpus Juris quoted In 
United States v Great Northern 
Ry. Co., B.CMont., 82 FSupp. 651, 
664 

HI —Corpus juris quoted lu Farmers 
Grain & Supply Co of Warsaw v 
Toledo, P. & W. R. R,, 44 NJB 2d 
77, 81. 316 I11A.PP. 116. 

Pa—Cumberland Valley, etc, R. Co 
V, Chambersburg, etc, R. Co., 16 
PaDist 966. 

44. Ill.—Corpus Juris quoted lu 
Farmers Gram & Supply Co of 
Warsaw v Toledo, P. & W. R. R, 
44 N.E2d 77. 81, 316 IlLApp. 116. 

51 C.J. p 530 note 63. 


45- NY—Jonos V Delaware, etc., 
R Co, 101 NE 763, 208 N.T 40 
61 C.jr. p 630 note 64. 

46. Pa-—Goddard v. Philadelphia, 
etc, R. Co., 2 D 0 I.C 0 . 337, 2 Lane 
L.Rev. 266, 

47. N C —^Heaton v. Kilpatrlcls, 148 
SE 644, 195 NC. 708. 

61 C J. p 631 note 66. 

48. Pa.—Goddard v, Philadelphia, 
etc., B. Co., 2 Del.Co. 337, 2 Lone 
LRev. 265. 

49. Ga.—Central of Georgia R Co. 
V standard Fuel Supply Co., 86 S. 
E 228, 144 Ga. 92. 

sa Conn.—^New York, etc., R, Co. v 
Armstrong, 102 A. 791, 92 Conn 
349. 

61. Tenn—Smith v. Zwickor, 188 S 
W. 696, 136 Tonn 77, 80. 

52. Tenn.—Smith v. Zwickor, supra, 
61 C.J. p 631 note 73. 

63, Wash.—^Northwestern Lumber 
Co. V Bloom, 237 P, 296, 135 Wash. 
196. 

51 C.J. p 531 note 74. 

Fraud 

The company may be estopped 
from claiming the width specified 
where the conveyance thereof has 
been induced by fraud.—Atlanta, etc, 
R. Co V. Victor Mfg. Co., 76 SR 
1091, 93 SC. 897—61 C.J, p 632 note 
85. 

64. Wash.—Northwestern Lumber 
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cr width than that specified may not be claimed by 
the company,especially where to do so would in¬ 
terfere with another’s rights which have been ac¬ 
quired in the meantime,and this rule applies, al¬ 
though the width conveyed is less than the width 
the company is permitted by statute to acquire.^^ 
The fact that a conveyance of a part of a tract in¬ 
dicates a right of way of a specified width across 
the part conveyed does not establish an intention 
of the parties that the right of way across the rest 
of the tract of the same owner shall be of the same 
width and the fact that a deed and plat are 
made by the owner of the land after the railroad 
is constructed across it by permission, m which 
deed and plat the railroad has no interest, and for 
which it furnishes no consideration, does not give 
the railroad title to its right of way for the full 
width shown on such deed and plat.S8 

Not exceeding specified width. A deed for a 
right of way, not exceeding a specified width, is 
not an absolute conveyance of a right of way of 
the width specified,8<^ but only a right to locate a 
right of way not exceeding the width stated,81 and, 
where the company locates its road on a narrower 
strip, it may not thereafter claim the specified 
width, as against a subsequent grantee in whose oc¬ 
cupancy it has acquiesced.82 

Slopes. A railroad company having a right of 
way of a specified width also has the right to the 
necessary slopes for embankments, although they 
extend in some places beyond such right of way.83 

(b) Width Not Definitely Specified 

In the absence of a definite specification in the grant 
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or conveyance as to the width of the right of way, such 
Width as is reasonably necessary for the construction and 
maintenance of the railroad and its convenient operation 
IS contemplated. 

Where the width granted or conveyed is not defi¬ 
nitely specified in the instrument, parol or extrinsic 
evidence is admissible to show the intention of the 
parties in respect thereof.®^ In the absence of a 
definite specification in the grant or conveyance as 
to the width of the right of way, such width as 
is reasonably necessary for the construction and 
maintenance of the railroad and its convenient op¬ 
eration is contemplated 85 It has been held that 
such an instrument conveys merely such a strip 
of land as is of sufficient width to locate and con¬ 
struct the roadbed,86 to the outer line of poles, 
carrying a telegraph wire used in operating the 
railroad,®^ including the ditches on each side of its 
right of way necessary for drainage,*88 or such a 
width as the parties have assented to by practical 
construction 6® It has also been held that, where 
a deed conveys “the full and perfect right of way” 
without specifying its width, the railroad company 
may appropriate such width as its board of direc¬ 
tors in its honest judgment deems necessary for 
its present and future purposes and, where the 
company thereafter duly condemns a right of way 
on each side of the grant of a specified width, it 
indicates to the grantor that the right of way will 
be that width,and, if with knowledge thereof he 
acquiesces, the company is not estopped to claim 
such width under its grant"^2 

Where, although the width is specified, it is 
too indefinitely described to be located, it conveys 


Co. V. Bloom, 237 P. 295, 135 Wash. 
195. 

61 C.J. p 631 note 76. 

S5. Ill.—Cleveland, C. C. & St L 
By. Co. V. Central Illinois Public 
Service Co, 43 N B 2d 993, 380 HI. 
ISO. 

61 C.J. p 531 note 76. 

66. Mo—Joplin, etc., B Co v. Kan¬ 
sas City, etc, R. Co., 37 S.W 640, 
135 Mo. 549. 

57. Ind—^Lake Brie, etc., R Co. v 
Micbener, 20 NB 254, 117 Ind 465. 

Iowa—Gray v. Burlingrton, etc., R. 
Co, 37 Iowa 119. 

58. Md.—^Hines v. Symlngrton, 112 A. 
814, 137 Md. 441. 

59. Md —Hines v, Symln^on; su¬ 
pra. 

60. Miss.—^Vicksburgr. etc., R Ca v. 
Barrett 7 So 549, 67 Miss. 579. 

61. Miss,—^Vicksburg, etc., R. Co. v. 

Barrett, suprcL • / * 


62. Miss—-Vicksburg, etc., R. Co. v- 
Barrett, supra 

51 C.J. p 632 note 83. 

63. Pa—^Rodgers v. Pittsburgh, etc., 
R. Co , 100 A- 271, 266 Pa, 462- 

64. Va —South, etc, R, Co. v. Mann, 
62 S.B 354. IDS Va. 557. 

51 C.J. P 532 note 87. 

65. Ky—^Buck Creek R. Co. V. Haws, 
69 S.W 2d 333, 253 Ky. 203. 
Cxltexloa of xeasonableiLess is a 

statute allowing a designated num¬ 
ber of feet—^Buck Creek R. Co v. 
Haws, supra. 

Remedy for taking excess 

(1) Owner of surface subject to 
easement for railroad can recover 
land or value thereof taken for right 
of way beyond width reasonably nec¬ 
essary therefor and also damages for 
trespasses as to such excess.—-Buck 
Creek R Co. v. Haws, supra. 

(2) Owner of servient estate suing 
within limitation period has been i 
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held not estopped flx>m recovering 
excess land or value thereof—^Buck 
Creek R. Co. v Haws, supra. 

66. Ga—^Martin v. Seaboard Alr- 
Line R. Co., 77 S.B. 1060, 139 Ga. 
807. 

51C J. p 532 note 88. 

67. Ark—St, Louis, etc., R. Co. v. 
Stevenson, 188 SW. 832, 125 Ark. 
857. 

68. La—John T. Moore Planting 
Co. V. Morgan’s Louisiana, etc., R., 
etc, Co, 53 So. 22, 126 La- 840. 

51 C.J. p 632 note 90. 

69. WVa—Miller v- Chesapeake, 
etc, R. Co-, 116 S.E. 621. 93 W.Va. 
267, 

51 C.J. p 532 note 91- 

70- Pa.—^Rodgers v, Pittsburgh, etc., 
R. Co., 100 A, 271. 255 Pa. 462, 464. 

71- Pa—^Rodgers v. Pittsburgh, etc.. 
R. Co., supra. 

72. Pa.—^Rodgers v. Pittsburgh, etc, 
It, Co4r8Upnu 
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the right of way actually occupied under the deed,'^3 
including space occupied by rails, ties, switches, 
side tracks, ditches, etc., with means of ingress and 
egress on both sides, such as are reasonably neces¬ 
sary for operation and maintenance of the road 
m the customaiy way,^^ and is not presumed to ex¬ 
tend an equal distance on either side of the cen¬ 
ter line of tracks as located, but only to include 
space actually occupied 

Additional width. A grant of such additional 
width as may be required for the use of the rail¬ 
road for side tracks, turnouts, and so forth, as 
finally located, limits the grant to the necessity of 
the railroad as finally located,*^® and limits the 
grant of land for side tracks and turnouts to such 
as w'ere originally constructed,'^'^ and does not au¬ 
thorize the taking of additional land therefor.^® 

(c) Effect of Charter or Statutory Limita¬ 
tions 

The Width of the strip which a railroad company 
acquires for its right of way may be expressly limited 
either by the provisions of the charter of the company 
or by statute. 

The width of the strip of land which a railroad 
company acquires for its right of way may be ex¬ 
pressly limited either by the provisions »of the char¬ 
ter of the company'^® or by statute,®® A charter 
provision to this effect should be construed in the 
light of conditions existing when the charter was 
granted.®^ Such a provision does not definitely fix 
the rights of the parties and, if the company 
takes a deed for less than the charter or statutory 
width, the limitation does not apply Where there 
has been no conveyance or the conveyance to the 
company does not definitely specify the width of 
the land granted, the company may ordinarily oc¬ 


cupy any width it choos^ not exceeding that al¬ 
lowed by the charter or statute,®^ with this limita¬ 
tion in some jurisdictions, however, that it does not 
take more than is reasonably necessary for the 
convenient use and maintenance of the road in the 
customary mode ®5 

In jurisdictions in which the company is pre¬ 
sumed to have acquired only the width actually 
occupied and used, if the^ company occupies and 
uses less than the maximum width, it may not 
thereafter claim a greater width up to the maxi¬ 
mum,®® unless it has acquired to the additional 
width by a new grant from the owner®*^ by condem¬ 
nation,®® or by adverse occupancy,®® or unless I't 
has entered on the land and occupied it under such 
circumstances that the owner is estopped to r,e- 
claim possession;®® and it has been held that, w^here 
the railroad company maintains on the right of way 
one or more railroad tracks, it has done all that is 
necessary to assert its right to the entire width.®i 

A charter or statutory limitation of the amount 
of land a railroad company may acquire by appro¬ 
priation proceedings does not limit the amount 
which the company may acquire by purchase ;®3 and 
hence a grant of a right of way of such width 
as the law provides may be used by the company 
does not fix the statutory limit, as the width grant¬ 
ed,®® but the company takes only as much land 
as is necessary to construct and maintain its road.®^ 
A grant of as much as and no more than the com¬ 
pany could acquire under its right to condemn for 
a right of way is a grant of the statutoj;;y width, 
and not only of the land occupied ®® 

Grant by life tenant. A grant by a life tenant 
of a railway right of way wider ,than the company 
is empowered to condemn under its charter does 


73. HI —Chicag-o, 

etc. 

R. 

Co. 

V 

Langer, 123 NB 

61, 

288 

Ill. 16. 

61 C.J p 532 note 95. 




74. Ill —Chicago, 
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Co. 

V. 

Longer, supra. 

75. HI —Chicago, 

etc.. 

R. 

Co. 

V 

Longer, supra 





76. Md—Rensington ‘ 
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Co. 

V 


Moore, 80 A. 614, 115 Md, 36, Ann. 
Cas 1912C 1306. 

77- Md.—^Eenslnkton R. Co, 

Moore, supra. 

78. Md.—Elensmstozi R. Co. v. 

Moore, supra. 

79. NC.—^Earnhardt v. Southern B. 
Co.. 72 SE. 1062, 167 N.C 358— 
Seaboard Air Line R Co. v. Olive, 
55 SB 263, 142 0^70 267. 

80. Tenn —Southern By. Co v. 

Moore, 7 TennApp 819. 

81. NC—Earnhardt v. Southern B. 
Co„ 72 S.B 1062, 1^7 N.C. 368— 


Seaboard Air Line R. Co v. Olive, 
66 S B. 263, 142 N C 267. 

82, Jnd,—^Ft. Wayne, etc, R Co v 
Sherry. 25 NB 898, 126 Ind. 334, 10 
L.RA. 48.’ 

83. N C —^Dargran v. Carolina Cent.- 
,R. Co, 18 SB, 653, 113 NC 696. 

84. Tenn —Southern By, Co. v. 
;Moore, 7 TennApp 319. 

51 C.jr. p 633 note 7. 

85, Ala.—Whitewater Lumber Co. v. 
Prather, 100 So. 549, 211 Ala 861. 

51 C.J p 533 note 8. 

88, Arifc—St Louis, etc.,- B. Co. v 
Stevenson, 188 S.W 832, 126 Axk 
367, . ’ 

51 C JT p 538 note 10, 

87. Ark—'St. Louis, etc, R. Oo, v. 
Stevenson, supra. 

88. Ark—St Louis, etc., R. Co. v. 
Stevenson, supra. 

51 C J. p 638 note 12. 
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89. Ill -r-WagKoner v. Wabash R 
Co., 66 N.B. 1060, 185 III ,164 

Ind.—^Lake Erie, etc», R. Co. v. Mlch- 
ener, 20 NE 264, 117 Ind. 465. 

90. Ind —^Lake Erie, etc./ R. Co v. 
Michener, supra 

61 CJT. p 533 noifC l4. 

91. Pa—^Templeton v. Lehlgrh, etc. 
Coal Co, 60 Pa Super 341, 

9ih Ohio—^Baltimore, etc., R. Co v. 
‘ Oak Bail, 167 N.B 817, 26 Ohio 
App. 801 

61,0.0* p.583,not^ 17. 

93. Ohio—Baltimore, etc.. iL Co. v 
. Oak Bail, anbra. 

94. Ohio.—^Baltimore, etc., B. Oo. v. 
Odk Hill, supi^ 

61 QiJ p 688 noth 19. ^ 

95. NC—Seaboard Air Line B Co. 
V. Olive, 65 S H. 268, 142 N.C. 2’67, 
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not g^ve any easement as against remaindermen 
or their grantee beyond the authorized width.®® 

Lands for depots, sidetracks, etc. It has been 
held that a statutory provision that any railroad 
constructed under the statute shall not exceed a 
specified number of feet in width is not limited to 
roadbed and tracks, but includes all necessary ap¬ 
purtenances.®*^ On the other hand it has been held 
that a charter provision authorizing the company 
to take a strip of land not exceeding a specified 
width refers to the right of way, and does not pro¬ 
hibit the company.from acquiring more lands for 
depot grounds and side tracks;®® and under some 
statutes it may acquire even more than the charter 
or statute:^ width, when necessary for the success¬ 
ful operation of the road,®® such as for the puipose 
of maintaining slopes and cuts.^ 

(d) Presumptions 

Under some charters or statutes limiting the width 
of the land which a railroad company may acquire for 
a right of way, it is held that the occupancy and use by 
the company of a strip of land without a conveyance or 
under a conveyance which does not specify the width 
granted are presumed to be of the full width allowed by 
Its charter or by statute and not merely of the width 
actually used. 

Under some charters or statutes limiting the 
width of the land which a railroad company may 
acquire for a right of way, it is Held that, in the 
absence of any showing to the contrary, the occu¬ 
pancy and use by the company of a strip of land 
without a conveyance or under a conveyance which 
does not specify the width granted are presumed 
:o be of the full width allowed by its charter or 
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by statute and not merely of the width actually 
used.® This presumption, however, is only a prima 
facie presumption,® and may be overcome by evi¬ 
dence rebutting the inference,^ but it cannot be 
overcome-by a general reputation as to the width ac¬ 
quired by railroad companies.® Such a presump¬ 
tion does not arise as against land which is exempt 
by statute from acquisition by a railroad company 
for a right of way without the consent of the own¬ 
er,® such as land inclosed within the yard, dwelling 
house, garden, or graveyard of a citizen,*^ but the 
burden is on the railroad company to show that the 
then owner of such land consented to its use.® So, 
also, the statutory presumption does not apply when 
the company has entered on the land and con¬ 
structed its roadway under a description limiting 
the width to that of its present use,® or otherwise 
limiting it to less than the statutory width nor 
does the presumption extend to lands adjoining 
those of the grantor, whose owners are not par¬ 
ties to the conve 3 ^nce.ii 

Acquisition of only width actually occupied and 
used. Under some statutes it has been held in such 
cases that, in the absence of proof that the com¬ 
pany acquired the full statutory width, it will be 
presumed to have acquired only the strip occupied 
and used.^® The fact that the company is em¬ 
powered to lay out its road to a specified width does 
not raise a presumption that a grant of a right of 
way which fails to define the width of the strip 
was intended to convey the full authorized width,i® 
or that the company in occupying the land for a 
part of the authorized width intended to locate over 
the entire width and evidence is admissible to 


96. S C.—Northwestern R Co v 
Colclougrh, 72 S B. 494, 89 S-C. 665 

97. NJ—^New Jersey Cent. B Co 
• V. Hudson Terminal H Co., 46 N 

JLaw 289. 

98. Ill—Carmody v. Chicago, eta, 
R Co., Ill Ill. 69. 

99. Del—^Bubenzer v. Philadelphia, 
eta, R. Co., Ch., 61 A. 270. 

61 C.J. p 634 note 24. 

1. Pa—^Aliquippa v. Pittsburgh, 
etc., R Co, 94 Pa Super, 279. 

51 C.J. P' 634 note 25. 

2. Ariz—^Boyd v. Atchison, T 

P Ry. Co., 4r P.2d 670, 89 Arlss. 164, 
NC—Carolina 6b N. W. Ry. Co v. 
Piedmont Wagon & Mfg. Co,, 61. S 
B.2d 801, 329 N.O 696 

S.C—Atlantic Coast Hue R. Co. v. 

Little, 12 S.B.2d 7. 1®® S.C. 466 
61 C Jv P 634 note 36. 

Strong presuniptlon ' 

The fact that railroad right of 
wa:^ IS fixed under authority of the 
state * createia strong presumption 
that whole of It should be preserved 


as necessary for the purpose for 
which it IS set apart —^Atlantic Coast 
Line R Co. v. Little, supra. 
Constmotlve notloe 
Where predecessor of railroad 
company acquired right of way un¬ 
der statute providing for right of 
way two hundred feet wide with pre¬ 
sumption after expiration of two 
years following construction of road 
that right of way was granted to 
company hy the owners thereof, own¬ 
er who acquired her lands after con¬ 
struction of the railm^d would be 
regarded as having “constructive no¬ 
tice” that right of way extended one 
hundred feet on each side of the cen¬ 
ter of the track.—^AtI6.ntic Coast 
Line R Co v. Little, supra. 

3. NC—Tighe v. Seaboard Air 
Line B. Co, 97 S.E. 164, 3,76 N.C. 
239. 

61 C.J. p 634 note 27. 

4. Idwa.—Cedar Rapids Canning 
Oo. V. Burlington, eta, B. Co., 96 
N W. 196, 120 Iowa 724. 

61 C.J. p 534 note 38. ^ 
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6. US—^Norfolk Southern R. Co v 
Stricklin, DC.NC, 264 P 646 
51 C J p 534 note 29. 

6. S C.—Atlemtic Coast Line R Co 
V. Dawes, 88 SB. 286, 103 S.C 507 

7. S.C.—Atlantic Coast Line R Co. 
V. Dawes, supra. 

8. S.C—^Atlantic Coast Line R Co 
V. Dawes, supra 

9. N.C.—Weam v. North Carolina 
R Co., 182 S.B 576, 191 NC. 675. 

10. NC—Weam v. North Carolina 
R Co, supra. 

11. N.C—Wearn v. North Carolina 
R, Co., supra. 

12. Neb—Omaha, eta, R. Co. v. 
Rickards, 67 NW. 739, 38 Neb 847. 

51 O.J. p 535 note 36. 

13. Ind.—Indianapolis, etc., XL Co. 
V. Reynolds, 19 NJBJ, 141, 116 Ind. 
356 

14. Conn.—New Tort, etc, R. ‘Co. v. 
Armstrong, 102 AI 791, 92 Conn. 
349. 

61 CXJ. p 535 note 39. 
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show that the road was originally laid out at a 
shorter width, so as to explain the intention of the 
parties.^® 

§ 83. Title, Estate, or Interest Acquired 

A railroad company may acquire a title in fee simple, 
a determinable fee, an easement, a lease, or a license in 
a strip of land for a right of way. 

A railroad company may acquire a title in fee 
simple, a determinable fee, an easement, a lease, 
or a license in a strip of land for a right of way.i® 
The same title or rights that would have been ac¬ 
quired by condemnation proceedings are generally 
acquired by company under a grant or conveyance of 
land for a right of wayi*^ and the nature and qual¬ 


ity of the right or title that may be acquired are 
usually fixed by the charter of the company or by 
statute.l8 Accordingly where, it is so authorized 
by Its charter or by statute, a railroad company, 
although created for a limited period,may ac¬ 
quire a fee-simple title in land for its right of way, 
depot grounds, and other railroad necessities, by 
purchase.20 While it has been held that this 
right is not affected by the fact that the company 
may obtain only an easement or determinable fee 
if it resorts to condemnation proceedings,it has 
also been held that, where the statute authorizes 
only an easement or interest in land and not a fee 
to be taken by condemnation proceedings, a deed 
will not be construed to convey a fee in the ab¬ 
sence of a clearly apparent intention to that effcct^^ 


16. Ind—^Indianapolis, etc., R Co. v. 
Reynolds, 19 NB 141, 116 Ind 
866 

16. Mich.—Quinn v. Pere Marquette 
Ry. Co, 239 N.W. 376, 266 Mich 
143. 

Rights in highways and public plac¬ 
es see infra S 112. 

Easement or fee-simple title 
U.S —^Magnolia Petroleum Co v 
Thompson, CC.AMo., 106 F2d 217, 
certiorari denied Thompson v 
Magnolia Petroleum Co, 60 SCt 
180, 308 U.S 613, 84 L Ed, 513, re¬ 
versed on other grounds 60 SOt. 
628, 809 U.S. 478, 84 L Bd 876 
Miss—^Williams v Patterson, 21 So 
2d 477, 198 Miss. 120 
Tex.—^Bright well v. International- 
Great Northern R Co, Civ App , 
41 SW2d 319, affirmed 49 SW2d 
437, 121 Tex 338, 84 ALR. 266 
Perpetual servitude 

Where deed gave perpetual right 
of way for railroad lines of grantee 
in favor of rural property of grantee 
without any restrictions, the servi¬ 
tude created could be perpetual in 
character.—^Mendez v Bowie, CCA, 
Puerto Rico, 118 P 2d 435, certiorari 
denied Mendez Rios v. Bowie, 62 S 
Ct 76, 814 U.S. 689, 86 I..Bd. 513. 
Bevooahle license 

Instrument executed by landowner 
granting railroad, a private corpora¬ 
tion, right to maintain tracks, which 
was without consideration, gave only 
revocable license, not right of way 
or servitude.—Central Cambalache v 
Martinez, CCA.Puerto Rico, 82 F2d 
37, 

Biseontinnous servitude 

Presence of railroad tracks for 
passage of trains over another's 
lands was a discontinuous servitude 
which could only be acquired by vir¬ 
tue of title—Central Cambalache v. 
Martinez, supra 

17. Mo.—Corpus Juris quoted in 
State ex reL State Highway Com¬ 


mission V. Union Electric Co. of 
Missouri, 148 SW.2d 603, 605, 347 
Mo 690 

51 C J. p 535 note 43 

18. Mo — Corpus Juris quoted iu 
State ex rel. State BDighway Com¬ 
mission V Union Electric Co, 148 
•S.W 2d 603, 605, 847 Mo 690. 

19. Mo — Corpus Juris quoted in 
State ex rel State Highway Com¬ 
mission V. Union Electric Co of 
Missouri, 148 SW2d 603, 605, 347 
Mo 690. 

51 C.J. p 535 note 45. 

20. U S -^Knoell v ITrisco Lease, C. 
C.AOkl, 78 P2d 286. 

Cal,—Lemon v Los Angeles Termi-^ 
nal Ry Co, 102 P.2d 387, 38 Cal 
App 2d 659 

Conn—^Parsons v. Town of Wethers¬ 
field, 60 A 2d 771, 135 Conn. 24, 4 
ALR2d 330 

Ill.—^Keen v Cleveland, C., C Sc St, 
L Ry. Co, 64 NE2d 499, 392 Ill 
362 

Miss.—^Williams v. Patterson, 21 So. 
2d 477, 198 Miss 120. 

Mo.— Corpus Juris quoted ia State 
ex rel State Highway Commis¬ 
sion V. Union Electric Co of Mis¬ 
souri, 148 SW.2d 603, 605, 347 Mo 
690— Corpus Juris cited in Coates 
Sc Hopkins Realty Co v. Kansas 
City Terminal Ry Co., 48 SW2d 
817, 822, 328 Mo 1118 

Okl—Higgins V Oklahoma City, 127 
P2d 846, 191 Okl 16, reversed on 
other grounds 56 SCt. 662, 297 U. 
S 481, 80 LEd 816—Cumbey v 
Urschel, 42 P 2d 902, 171 Okl 889 
—Cobbs V Wiedmann, 40 P 2d 1076, 
170 Okl 493—Marland v Gillespie^ 
33 P 2d 207, 168 Okl. 376 

Tex —^Brightwell v International- 
Great Northern R Co., 49 S W 2d 
437. 121 Tex 338, 84 ALR 265— 
Nesral Production Co v, St Louis, 
B & M Ry Co, CIV.APP, 84 S 
W 2d 805, error dismissed. 

51 C J P 535 note 46. 
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Constitutioual provision held Inap¬ 
plicable 

The constitutional provision that 
fee of land taken for railroad tracks 
without consent of owner thereof 
shall remain in such owner subject 
to the use for which it is taken is 
applicable only to condemnation pro*- 
ceedlngs.—Cleveland, C., G. & St, L. 
Ry Co v. Central Illinois Public 
Service Co., 43 NE.2d 993, 380 IU. 
130. 

Xiack of authority 
Whore railroad company had no 
authority to acquire fcc-simple title 
to land within Indian nation, deed 
conveying to railroad company part 
of allotment of an enrolled Indian 
freedman citizen, in so far as it pur¬ 
ported to convey foe-simple title, was 
a nullity; and approval by secretary 
of interior of deed purporting to con¬ 
vey feo-sJmple title to part of the 
allotment of an enrolled freedman 
citizen could not moke the deed con¬ 
voy fee-simple title.—Gutensohn v, 
McGuirt, 147 P.2d 777, 194 Okl. 64. 

Occupancy and payment of taxes 

by a railroad company on its proper¬ 
ty located on its right of way did not 
evidence its ownership of foe title or 
color of title to freehold.—Farmers 
Grain Sc Supply Co. of Warsaw v, 
Toledo, r. & W. R. R., 44 N.E.2d 77, 
316 IlLApp. 116. 

21. Cal.—^Lomon v. Los Angelos 
Terminal Ry, Co., 102 1^2d 387, 38 
CalApp.Bd 659. 

Mo—Corpus Juris quoted In State 
ex rel State Highway Commission 
v Union Electric Co. of Missouri, 
148 S.W.2d 603, 606, 347 Mo. C90— 
Corpus Juris cited in Coates & 
Hopkins Realty Co. v Kansas City 
Terminal Ry. Co., 43 S.W,2d 817, 
822, 328 Mo. 1118. 

51 C J. p 635 note 47, 

22. Ohio.—^Hinman v. Barnes, 66 N 
E.2d 911, 146 Ohio St 497. 
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Perfecting defective title. The fact that a rail¬ 
road company has constructed and commenced op¬ 
erating its road in reliance on a title subsequently 
found to be defective is no objection to proceedings 
on its part to perfect its title to lands so occupied 
under a statute authorizing railroad corporations 
to perfect defective titles.^® 

Waiver of defect. Where the value of land ap¬ 
propriated by a railroad company is by agreement 
submitted to arbitration and an award is made, 
and the company enters for the purposes of its 
road, its act in taking possession waives all right 
to obj'ect to a defect in the title, existing at the 
time a deed is tendered, but which is removed a 
few days afterward.^^ 

§ 84. - Under Grant or Conveyance from 

Owner 

a. In general 


b. Title in fee 

c. Easement 

a. In General 

The question as to what estate or Interest Is ac¬ 
quired by a railroad company by a grant or conveyance 
of land to it must be determined from the intention of 
the parties as shown by the whole Instrument, as con¬ 
strued in connection with the charter of the company or 
governing statutes, and, in case of ambiguity, with the 
accompanying circumstances. 

Where there has been a grant or conveyance of 
land to a railroad company, the question as to what 
estate or interest is thereby acquired by the com¬ 
pany must be determined from the intention of the 
parties as shown by the whole instrument,25 as con¬ 
strued in connection with the railroad company’s 
charter or governing statutes,and, in case of 
ambiguity, with the accompanying circumstances.^^ 


as. N.T.—^Matter of Prospect Park, 
etc., R. Co., 67 NY. 371. 

24. NY —^Viele v. Troy, eta, R. Co, 
20 N.Y. 184. 

25. U.S —Polk V. Ball, C CJV La.. 149 
F.2d 263—In re Chicago & N. W. 
Ry. Co.. CCA.I11, 127 F2<1 1001, 
certiorari denied Thomson v 
Hicks, 63 S.Ot. 69, 317 XTS. 669, 87 
L Bd. 530, rehearing denied 63 S Ct 
166, 817 US 708, 87 LEd 664— 
U. S. V Certain Parcels of Land 
In Rapides Parish, D.C.La., 57 F. 
6lipp. 486. 

Oa—Jackson ▼. Rodgers, 54 SH.2d 
132, 205 Ga, 581—^Rogers v. Pitch- 
ford, 184 S.R 623, 181 Oa. 846. 

111.—Keen v. Cleveland, C., C. & St. 
L. Ry Co, 64 NH2d 499, 392 Ill 
362—Cleveland, C., C. & St L Ry 
Co. V. Central Illinois Public Serv¬ 
ice Co., 43 N.B 2d 993, 380 Ill. 130 
—^Farmers Gram & Supply Co. of 
Warsaw v. Toledo, P. & W. R. B, 
44 N H.2d 77, 316 IlLApp. 116. 

Kan —^Danielson v Woestemeyer, 
293 P. 607, 131 Kan 796. 

Ky.—Sherman v. Petroleum Explora¬ 
tion. 132 SW.2d 768, 280 Ky. 106, 
132 A.L R 137. 

La.—^Hock Island, A & L. R. Co v 
Oournay, 17 So 2d 21, 206 La. 164— 
Texas & Paa Ry. Co. v. Bllerbe, 6 
So 2d 666, 199 La 489—^Arkansas 
Imp. Co. V. Kansas City Southern 
Ry Co., 181 So. 445, 189 La 921— 
Perslgo V. Johnson & Co., App., 18 
So 2d 186. 

Md.—^RliOifield Oil Corp. of New York 
T. Chesapeake & C. B. It Co., 20 
A.2d 581, 179 Md. 560. 

Mass.—^Putnam Furniture Bldg, v 
Commonwealth. 80 N3 2d 649. 923 
Mass. 179. 

Mo—^Brown v. Weare, 162 S.W2d 
649, 348 Mo. 1Z5^ 136 A.L.R. 286— 


Corpus Juris quoted In State ex 
rel. State Highway Commission v 
Union Electric Co of Missouri, 148 
S.W2d 503, 605, 347 Mo 690. 

Ohio —Corpus Juris cited in Hinman 
V Barnes, 66 N.E.2d 911, 916, 146 
Ohio St. 497. 

Tenn—Nashville, C. & S L. Ry. v. 
Bell, 39 SW2d 1026. 162 Tenn 
661. 

Tex—Brightwell v. International- 
Great Northern R. Co., 49 SW.2d 
437, 121 Tex 338, 84 A-LR. 265— 
Peterson v Holland, CivJVj;)p., 189 
S W.2d 94, error refused. 

51 OLJ p 536 note 60. 

Consideration 

Fact that money consideration re¬ 
ceived by landowner for conveyance 
to railroad was only nominal, and 
remaining consideration was the 
benefit which would accrue to land- 
owner by qpnstruction of railroad 
through owner’s land, did not require 
conclusion that only an easement 
rather than title to land was con¬ 
veyed.—Jackson v. Rogers, 54 SE 
2d 132, 206 Ga. 681. 

XndelliLitaness In description 

Indeflniteness in description of 
land would not be considered in de¬ 
termining whether conveyance to 
railroad was of title to land or mere¬ 
ly an easement over lands of grantor 
where railroad occupied a particular 
route with consent of grrantor.— 
Jackson v. Rogers, supra. 

Terms of grant 

Where railroad purchases land, 
character of estate is determined, eua 
In other cases, by terms of grant.— 
Quinn V. Pere Marquette Ry. Co., 289 
N,W. 376, 266 Mich. 143. 

Beleasa of fee title from mortgage 

Fact that mortgagee released from 
his mortgage the fee title to tract ^e- « 
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scribed in mortgagor’s right-of-way 
deed to railroad was not evidence 
that the railroad had acquired the 
fee rather than a servitude —^Polk 
V. Ball, CCA.La., 149 F.2d 268. 

The words '■for railroad purposes” 
in conveyance to railroad would not 
create an estate on condition, or an 
estate with a conditional limitation 
—Jackson v. Rogers, 64 S.E.2d 132, 
206 Ga. 581. 

26. Kan—^Danielson v. Woestemey¬ 
er, 293 P. 607, 131 Kan. 796. 

Mo—Corpus Juris quoted in State 
ex rel State Highway Commission 
V. Union Electric Co. of Missouri, 
148 SW2d 603, 506, 847 Mo. 690. 
Tenn—Nashville, C & S. L. Ry. v. 

Bell, 39 S W.2d 1026, 162 Tenn. 661. 
51 C.J. p 536 note 61. 

Not oontiimouB servitude 

A grant of right of way for rail¬ 
road is not continuous servitude 
within Puerto Rico statute, but a 
discontinuous, although apparent 
servitude.—^Mendez v. Eastern Sugar 
Associates, C.CA.PueTto Rico, 89 F. 
2d 399. 

27- Md.—^Richfield Oil Corp. of New 
York V. Chesapeake & C. B. R. Co, 
20 A 2d 581, 179 Md 660. 

Miss.—^New Orleans & N. E. R R. v. 
Morrison, 86 So 2d 68, 203 Miss. 
791 

Mo—Corpus Juris quoted In State 
ex rel. State Highway Commission 
V, Union Electric Co. of Missouri, 
148 S W; 2d 603, 506, 347 Mo. 690 
Tenn—^NashvUle, C. & S. L. Ry. v. 
BeU, 39 S.W.2d 1026, 162 Tenn 
661. 

51 C.J. p 636 note 62. 

An indefinite or ambiguous convey, 
anoe of land speciflcally for a rail¬ 
road right of way is in its interpre¬ 
tation subject to influence of a gin- 
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As thus construed the grant or conveyance may 
convey the title in fee, as considered infra subdi¬ 
vision b of this section, a mere easement, infra sub¬ 
division c of this section, a fee simple in land taken 
by the company for the roadbed, and an easement 
in adjoining land for certain purposes,^ or the 
grant or conveyance may create merely a lease of 
a tenancy at will,^^ or an option,®® or it may 
amount merely to a temporary use during the con¬ 
tinuance of a joint enterprise between the company 
and the owner of the land Ordinarily, where no 
limitation or restriction on the right conveyed to a 
railroad corporation in lands or property neces¬ 
sary for Its nse appears in the grant, the grantee 
takes all the estate possessed by the grantor,®® 
and only such right or title as he possesses.®® 

A right of way acquired by a railroad and its 


tracks are its private property,34 although sub¬ 
ject to public use, as considered infra § 98. 

b. Title in Pee 

A grant op conveyance to a railroad company will be 
held to convey a fee-sinrple title in the land and not a 
mere easement where such appears to be the intention 
of the parties as gathered from the entire instrument 

A grant' or conveyance to a railroad company 
which has power to acquire by purchase ^such real 
estate as may be necessary for the construction and 
operation of its road, and to take a fec-simple title 
thereto, will be held to convey a fee-simple title 
in the land and not a mere easement where such 
appears to be the intention of the parties as gath¬ 
ered from the entire instrument,®® particularly 
where the conveyance is in the usual form of a 
general warranty deed,^® or (Quitclaim dccd,®7 witli- 
out any words of limitation or restridtion®® and 


eral knowledgre that much railroad ‘ 
right of way IS expressly or by oper¬ 
ation of law, limited to an easement, 
which has usually been found suffi¬ 
cient for purposes desired—Sherman 
V. Petroleum Exploration, 132 &W 2d 
768, 280 Ky. 106, 132 ALR 137 

28. Mo—Clevenger v Chicago, ^tc, 
R Co, 210 S.W. 867 

51 C J P 536 note 55. 

29. Ind.—Pittsburgh, etc, R. Co v 
Barth, 114 NB 81. 186 Ind 693. 

51 C J P 536 note 56. 

30. S C.—Alderman, etc, Co. v. Wil¬ 
son, 60 S.E. 648. 71 SC. 64 

51 C-J P 637 note 57. 

Options generally see supra 9 77. 

31- Ala—^Patterson v. Atlantic 
Coast X^me R. Co., 86 So 20, 204 
Ala 458. 

51 C.J p 537 note 58. i 

32. Cal—^E3ast San Mateo Land Co ' 
V. ‘Southern Pac. R. Co., 167 P. 
634, 30 CalApp. 223 

51 C.J p 537 note 69. < 

33. Ohio —Collins V. Craig Ship¬ 
building Co, 7 Ohio Cir.Ct,N,S, 
860, 27 Ohio Cir Ct 802. 

51 C J. p 537 note 60. 

34. Keb-—Luedeke v. Ohloago & N". 
W Ry. Co, 231 hT.W. 696, 120 Neb. 
124, 71 AX..R 912 

Pa,—^Lehigh Nav Coal Co. v. Pexin- 
sylvania Public Utility Commis¬ 
sion, 1 A 2d 540, 133 Pa Supen 67 
—v-Pennsylvajua R. Company . v. 
Public Service Commission, 64 Pa 
Super, 686 ' . 

35. U S —^Knoell v Frisco Lease, C. 
CAOkl, 75 P2d '286-7Playa Be 
Plor Land & Imp Co v ‘U S i D C 
Canal Zone, 70 F Supp 281, piodi- 
fied on other grounds, 160 F2d 131 
—S V. Certain Parcels of Land 
In Rapides Parish, DC La, 57 p. 
Supp 486—^Phillips v. Missoun- 
Eansas-Texas Ry. Co., DCOkl., 20 


FSupp 498—Gates v Missouri, K 
& T. Ry Co, DC.Okl, 13 PSupp 
466, appeal dismissed 79 F2d 993 
Ala —^Rowell v. Gulf, M & O R. Co , 
28 So 2d 209, 248 Ala. 463 
Ga —Jackson v Rogers, 64 S E 2d 
132, 206 Ga. 681—^Woods v Flan¬ 
ders, 181 SB 88, 180 Ga. 835 
Ill—^Keen v. Cleveland, C., C & St 
L Ry Co, 64 NE 2d 499, 392 Rl 
862. 

Iowa—^Montgomery County v. Case, 
232 NW. 150, 212 Iowa 73 
Kan —Nott v Belghtel, 122 P 2d 747, 
166 Kan 94—^Danielson v. Woeste- 
meyerj 293 P, 607, 131 Kan 796. 
La —^Arkansas Imp. Co v. Kansas 
City Southern Ry Co, 181 So 446, 
189 La. 921—^Askew v. Vicksburg, 
S & P Ry. Co. 132 So. 610, 171 
La. 947. 

Mich—Quinn v. Fere Marquette Ry. 

Co, 239 N.W 376, 266' Mich. 143. 
Mo—Corpus juris quoted lu State 
ex rel Statb Bfighway Commission 
V. Union Electric Co. of Missouri, 
148 SW.2d 603* 606, 847 Mo 690. 
Okl—Gutensohn v, McGuirt, 147 P. 
2d 777,194 Okl 64—Higgins Ok¬ 

lahoma City, 127 P 2d 846, 191 Okl 
16, reversed, on other grounds 66 
S.Ch 562, 297 US 48R 80 L.Ed 
816—Cobbs V. Wiedmann, 40 P.2d 
1076. 170 Okl 493—Marland v. Gil¬ 
lespie, 33 P.2d 207. 168 Okl 376. 
S-Cw—Groce v. Southern By. Oo.^ 162 
S.E 426. 164 S.C. 427. 

Tenn—<k>rpus JUsi» ,quoted lu Nash¬ 
ville. C. 4k 8 j L. Ry. v BeU. 89 S 
W2d 1026, 1028, 162 Tenn 661. 
Tex,—Texas & P, Ry,. Co, v, Martin, 
71 S.W 2d §67. 123 Tex 388, cer¬ 
tiorari denied 66 S Ct. 121, 293 U 
S 698, 79 LEd. 691—Brightwell v. 
International-Great Northern B 
Co, 49 SW.2d 437, 121 Tex 388, 84 
A.L.R. 266—^Texas Conservative 
Oil Co *v Thompson, OlvApp, 163 
S W 2d 864, error refused—Nesral 


Production Co. v St. Louis, B & 
M Ry Co, Civ.App, 84 S.W.2d 
806, error dismissed—Texas & P. 
Ry Co V. Vaughan, Olv.App, 73 S 
W2d 032. 

Va—Hale v. Davis, 195.S.E. 623, 170 
Va 68 

610 J p 687 note-63 
“Forever lu fee simple’^ 

The use of the words- “forever in 
fee simple/' in conveyance to rail¬ 
road, did not require construction 
that title to land rather than an 
easement was conveyed, but the 
words were potent when considered 
in conneotlon with other terms of in¬ 
strument in Inducing holding that ti¬ 
tle was conveyed.—Jackson v. Ro^' 
ers, 54 S.E.2d 132, 206 Ga. 681.' 
Grant by statute 

Mont—State v.' Northern Pac. Ry. 

Co., 296 P. 267, 88 M<?nt. 520 

36. U.S.—Phillips v. Missourl-Kan- 
sas-Texas Ry. Co., D.C.01<,1., 20 F 
Supp. 498—Gatos v, Missouri, K. & 
T. Ry. Co,. D.aOkJ, 13* F.fiJupp. 
466, appeal dismissed 79' F.2d 993. 
Ga—Jackson v. Rogers, 64 'SE.2d 
132, 205 Ga 68L , 

Kan.—Nott V. Belghtel, 122 r.2d 747, 
166 Kan. 94. 

Tenn —CJorpus juris quoted flu Nsflh- 
vRle, C 4k S L. Ry. v. Bell, 39 S 
W»2d 10'26, 1028, 162 Tenn. 06U 
Tex.—Texas * gs P. Ry, Co v 
Vaugllian, Civ.App„ 78 aW2d 632 
61 C J. p 687 note 64, 

37* 'Ul^Keen v. Cleveland, C., C. 4k 
St. D. ;Ey. Co.. 64 N.E,2d 499, 892 
III 862. . > 

Tenn.—Corpus Juris quoted «u Nash¬ 
ville, a 4k S, L* Ry, v. Bell, 89 S 
W2d 1026, 1028, 162 Tenru 661. 

61 CtJ p 638 note 06. 

38. XT'S.—Knoell V. Frisco Leshe, 0 
CAOkl., 78 F.2d 286—Phillips v 
Hlssourl-Kansag-Texas Ry. Co., P. 
C.Okl, 26 F.Supp. 498. 


4M 
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without purporting to convey merely a right of 
way ,39 or where the only reservation made is 
the use of the granted premises by the grantor for 
ingress and egress to and from adjoining lands.*^® 
This rule is particularly applicable under a stat¬ 
utory provision that every estate in land conveyed 
shall be deemed an estate in fee simple unless lim¬ 
ited by express words.^i 

If the conveyance is in the form of a general war¬ 
ranty deed, or otherwise shows an intention to 
convey a fee-simple title, it will be so construed, 
although the instrument is entitled "deed of right 
of way ,”^2 or employs the term "right of way” in 
describing the property conveyed,^® or states that 
the conveyance is for railroad purposes only.'^^ 
So, also, the fee passes under such an instru¬ 
ment, although the deed provides that the title con¬ 
veyed is subject to forfeiture or reverter, or to a 
condition subsequent,^® or the governing statute 
limits the authority of the company to take and 
hold title except for special purposes,^® or puts it 

Ala —^Rowell v. Gulf, M & O. R Co, 

28 So 2d 209, 248 Ala 463. 

Cal —^Lemon v. Lios Angeles Ter¬ 
minal Ry Co, 102 P.2d 387, 38 Cal 
App.2d 659. 

Ill.—Keen v Cleveland, C, C & St 
li. Ry Co, 64 NB2d 499, 392 Ill 
862 

Kan—Nott V. Beightel, 122 P2d 747, 

155 Kan 94. 

Qkl — ^Higgins V. OklsLhoma City, 127 
P2d 845, 191 Okl 16, reversed on 
other grounds 56 S Ct 562, 297 U 
3. 481, 80 liBd. 816—Cobbs v 

Wledmanil, 40 P2d 1075, 170 Okl 
493. 

Tenn —Corpus JUrls quoted In Nash- 
vUle, C. &’S L By V. Bell, 39 .S 
W,3d 1026, 1028, 162 Tenn. 661. * 

Tex.—NesraX Production Co v. St 
Louis, B & M. Ry, Co, CivApp., 

84 S W.2d 805 h error dismissed. 

61 C J. p 638 note 66. 

Bedtal of oonstderatlon 
Where deed conveying land to rail¬ 
road for right of way purports to 
convey the land itselft the recital of 
consideration whioh moved the gran¬ 
tor to make the odUveyanoe cannot 
be construed as a limitation on the 
estate ^granted li> lands conveyed.— 

Keen v. Cleveland, C., C. & St. L. Ry. 

Co, 64 NM.2d 499, 3^2 ;ill. 862. 

39. tr.S.—Knoell v. prisco Lease, C. 

CA-OkO.. 78 P.2d 2S6. 

Tenn.—Oorpue drnris quoted in Kash- 
ville, O. &*S. L Ry, v. Bell, 89 S. 

W.2d 1026,. 1028, 162 Tenn. 66L 
61 C J. p 638 note 67. 

4a Mass.—^Battelle v. New York; 
etc., R. Co., 97 NJBl 1004, 211 Mass 
442. 

61 O.J.^ 688 not^ 68. 

41. U.S.—^Kynerd T. Mulen, C.O.A ; 


under disability to hold title to its right of way in 
case of long nonuser,since in such cases the title 
passes as a fee, but a fee liable to divestment when 
the use of the land becomes inconsistent with the 
limitation of the deed or statute.^® 

Fee simple^ determinable fee^ or qualified fee. 
The distinction has been made that, where the fee 
is conveyed for the use and purposes of a railroad. 
It conveys the fee simple foi* purposes of aliena¬ 
tion,*49 but for purposes of use and enjo 3 mient it 
creates merely a determinable fee for as long as 
the land is used for railroad purposes.®® The words 
"for and during the continuance” of the railroad 
m the habendum clause of the conveyance do not 
create a qualified fee, determinable by abandon¬ 
ment by the railroad company or its successors for 
railroad purposes,but create a fee determinable 
only if and when the railroad shall cease to exist.®^ 

Lease as base fee, A lease to a railroad company 
for an indefinite term, to continue until the hap¬ 
pening of one of several events, which may happen 

Words considered 

The words **for railroad purposes’* 
in conveyance to railroad would be 
considered in construing instrument 
but did not require a holding that 
an easement rather than title was 
conveyed to railroad —^Jackson v 
Rogers, 54 SB 2d 132, 205 Ga. 681. 

45. Mich—Dolby v. Dillman, 278 N 
W 694, 283 Mich. 609, 117 A.LR. 
638—Quinn v. Pere Marquette Ry. 
Co, 239 NW. 376, 256 Mich. 143. 

61 C J p BS8 note 74. 

Conditions subsequent generally see 
infra § 89 

Loss OP forfeiture of land or rights 
generally see InfPa SS 116-120 

46. Iowa—Bea Moines City R. Co. 
V. Des Moines, 169 N.WT ^Sd, 188 
Iowa 1261, 165 N.W, 398, L.R.A 
1918P 839 

47 . Iowa.—Chicago, etc., R. Co, v. 
Churdan, 196 N.W'. 996, 196 Iowa 
1067. 

48. Iowa.—Des Moines City R Co 
V. Des Moines, 169 N.W. 460, 188 
Iowa 1261, 165 N.W. 898, LR-A. 
1918D 839. 

49. N.r.—In re Buffolo, 99 N.K. 860, 
206 N.T 319. 

51 <j.J. p 538 note 78. 

50. Iowa.—^Relcbard v. Chicago^ B. 

& Q. R Co., 1 N.W,2d 721, 231 
Iowa 663. 

Mich.—Quiim V. Pere Ifarqnette Ry 
Co., 289 N.W. 876, 266 Mich- 143. 
51 C J. p 638 note 79. 

sim N.!.—Camden, etc, Land Co, v. 
West Jersey, dtc.. It. Co., 106 A. 
229, 92 N JJLaw 385. 

63,/ N.J—Cat^den, etc., Liand Co. v. 
West Jersey, eta, R Co., supra 


Tex, 5 F2d 160, certiorari denied 
46 set 20, 269 US 660, 70 LBd 
411. 

51 C J p 538 note 69. 

42. Ky.—^Ballard v. Louisville, etc, 

R. Co, 6 SW. 484, 9 KyL. 533. 

43. U S —Polk V. Ball, C C A La, 149 
P2d 263—^tJ. S. V Certain Parcels 

I of Land in Rapides Parish, DC 
La,, 67 FSupp. 486—Corpus Juris 
cited in Carter Oli Co v. Welker, 
DC.I11, 24 FSupp 753, 766, affirm¬ 
ed. C.C.A. 112 F2d 299, motion de¬ 
nied 62 set. 122, reversed on oth¬ 
er grounds 63 S Ct. 70, 317 US. 
692, 87 LEd 485—Phillips v. Mis- 
souri-Kansas-Texas Ry, Co, D C- 
Okl, 20 F Supp. 498 
Cal—^Lemon v Los Angeles Termi¬ 
nal Ry, Co,. 102 P.2d 887, 38 Cal 
App.2d 659. 

La—Arkansas Imp. Co. v. Kansas 
City Southern Ry. Co., 181 So. 445, 
189 La. 921 

Tex.—^Bnghtwell v. Internatio;aal- 
Great Northern B Co., 49 SW2d 
437, 121 Tex 838, 84 ALB 265 
Va—Hale V. Davis, 195 SB 623, 170 
Va 68. 

61 C.J. p 538 note 7L 

44. U.S—Polk T. Hall, aCJLLa., 
149 F.2d 268. 

La.—^Arkansas Imp. Co. v. Kansas 
City Southern By. Co, 181 So. 445, 
189 La. 921. 

Mloh.—Qmnn v. Pere Marquette Ry. 

CC., 239 NW. 876» 266 Mich. 143. 
S.C.—Groce v. Southern Ry. Co, 162 

S. B. 425, 164 SX: 427. 

Tenn.—Nashville, C. 4b S. Lw Ry v. 
Bell, 39 S.W.2d 1026, 162 Tenn 
66V 

61 C J. p 638 note 72, 

475 



RAILROADS 


74 aj.S. 


§ 84 

at any time or may never happen, so that the lease 
may never come to an end, has the effect of con¬ 
veying a base fee.^3 

c* Hasement 

(1) In general 

(2) Nature of easement 

(1) In General 

As a general rule, where land obtained by purchase 
OP agreement is conveyed by an instrument which pur¬ 
ports to convey a right of way only, It does not convey 


title to the land itself, but the railroad company acquiies 
a mere easement in the land for right-of-way purposes. 

A ''right of way” in its legal and generally ac¬ 
cepted meaning with respect to the interest of a 
railroad company in land is a mere easement for 
railroad purposes in the lands of others ,5^ and, 
therefore, as a general rule, where land obtained by 
purchase or agreement is conveyed by an instru¬ 
ment which purports to convey a right of way only, 
it does not convey title to the land itself, but the 
railroad company acquires a mere easement in the 
land for right-of-way purposes,5® leaving the fee 


53. Mass.—Merrimack River Locks, 
etc. V Boston, etc, R. Co, 139 N. 

839, 245 Mass 52 

54. US—^Magrnolia Petroleum Co v. 
Thompson, C C A.Mo, 106 P 2d 217, 
226, reversed on other grounds 
Thompson v Magnolia Petroleum 
Co, 60 set 628, 309 US 478. 84 
LEd. 876 

Md.—Richfield Oil Corp. of New York 
V. Chesapeake & C. B. R Co., 20 
A 2d 581. 588, 179 Md 660 
Ho.—Corpus jruris guoted in Uni¬ 
versity City V Chicago, R. I. & P 
Ry. Co, 149 SW2d 321. 325. 347 
Mo 814—Corpus Juris gnoted lu 
State ex rel State Highway Com¬ 
mission V. Union Electric Co. of 
Missouri. 148 SW2d 503, 606, 347 
Mo. 690—Cor 3 ?iui Juris guoted In 
•State ex rel. State Highway Com¬ 
mission V. Griffith, 114 SW2d 976, 
978, 342 Mo. 229. 

Tenn—Corpus Juris guoted in Baird 
V. Southern Ry. Co, 166 SW.2d 
617, 618, 179 Tenn. 366—Corpus 
Jtiris guoted In Nashville, C. & S 
L. Ry V. Bell. 89 S.W.2d 1026, 
1028, 162 Tenn 661. 

51C J. p 539 note 84 
‘Tlight of way*' defined generally 
see supra 9 1 . 

Mny mean easement 

In raolroad parlance, "right of 
way/* when meaning legal right to 
use land on which track is laid, may 
mean easement—Quinn v Pere Mar- 
QUette Ry. Co., 239 N W. 376, 379, 256 
Mich. 143. 

55. U.S.—East Alabama Ry Co. v. 
l>oe, Ala., 5 set 869, 114 U.S 840, 
29 LJEJd 136—Polk v Ball, C C.A 
La, 149 F 2d 263—^Xn re Chicago & 
N. W. Ry. Co., C.Cj%lI 11, 127 F.2d 
1001, certiorari 'denied Thomson v 
Hicks, 63 set. 59, 317 U.Si 659, 
87 LEd. 530, rehearing denied 63 
set 155, 317 US 708, 87 L.Ed. 
664—^Biagnolia Petroleum Co. r. 
Thompson^ C C.A.M 0 ., 106 F.2d 217, 
reversed on other grounds, Thomp¬ 
son V, Magnolia Petroleum Co, 60 
set. 628, 309 U.S. 478, 84 LEd 
876 

Ark—St Louis-San Francisco Ry 
Co. V White, 132 S.W2d 807, 199 
Ark 56. 


Cal—Moakley v. Los Angeles Pac 
Ry. Co.. 34 P.2d 218, 189 CalApp. 
421 

Ga—Byrd v. Goodman, 25 S.E 2d 34. 
195 Ga 621—Jackson v Crutch¬ 
field, 191 SB 468, 184 Ga 412— 
Rogers v Pitchford, 184 SB 623, 
181 Ga 845 

Ill—Cleveland, C., C & St L. Ry. 
Co V. Central Illinois Public Serv¬ 
ice Co, 43 NB2d 993, 380 Ill. 130 
—Tallman v. Eastern Illinois & 
Peoria B Co. 41 NB 2d 637, 379 
Ill 441—Woodward Governor Co 

V City of Loves Park, Winnebago 
County. 82 NB2d 387, 336 Ill.App. 
628. 

Ky—Sherman v. Petroleum Explora¬ 
tion, 132 SW2d 768, 280 Ky 105, 
132 A L R. 137—Mammoth Cave 
Nat Park Ass'n v. State Highway 
Commission, 88 SW.2d 931, 261 
Ky 769. 

La.—^Rock Island, A. & L. R Co v 
Gournay. 17 So 2d 21, 206 La 164 
—Texas & Pac, Ry. Co v Bller- 
he, 6 So 2d 556, 199 La 489—Noel 
Estate v. Kansas City Southern & 
Gulf Ry. Co. 175 So. 468, 187 La 
717—^Bond V. Texas & P. R, Co, 
160 So. 406, 181 La 763—Peraigo 
V. Johnson & Co., App„ 18 So 2d 
186. 

Md.—^Richfield on Corp of New York 

V Chesapeake & C B R. Co, 20 
A.2d 681, 179 Md 560—Hodges v. 
Owings, 13 A 2d 338, 178 Md 800. 

Miss—^Williams v. Patterson, 21 So. 

2d 477, 198 Miss 120. 

Mo,—^Brown v. Weare, 152 S W.2d 
, 649, 348 Mo. 135, 136 A.L.R 286 
—Corpus Juris guoted lu Univers¬ 
ity City V. Chicago, R I. & P. R. 
Co, 149 SW2d 321, 826, 847 Mo. 
814—Corpus Juris guoted la State 
ex rel -State Highway Commission 
V. Union Electric Coi. of Missouri, 
148 S.W,2d 603, 605, 847 Mo 690— 
State ex rel State Highway Com¬ 
mission V. Griffith, 114 SW.2d 976, 
342 Mo, 229—^Broderick v, Tyer, 
187 S.W.2d 476, 239 MoJV.pp. 118. 

N.J —^Lee v. Pennsylvanla-Reading 
Seashore Linas, 20 A.2d 73^ 129 N. 
J Eg. 530. 

Ohio—^Hinman v. Barnes, 66 N.E.2d 
911, 146 Ohio St 497. 
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Okl.—^Kansas, O. & G Ry Co. v, 
Rogers, 191 P.2d 209, 200 Okl IIL 
Pa—^Dalton St Ry Co v Common¬ 
wealth, 53 PaDlst. & Co. 650, 46 
LackJur 209. 

Tenn.—Corpus Juris guoted ia Baird 
V Southern Ry Co, 166 SW2d 
617, 63 8 , 179 Tenn. 366—<lorpu8. 
Juris guoted in Nashville, C. & S. 
L. Ry V. Bell, 39 S W 2d 1026, 1028, 
162 Tenn 661—Corpus Juris dted 
ia City of Knoxville v. Phillips, 36 
SW2d 434, 436. 162 Tenn, 328— 
Corpus Juris guoted la Pemberton 
V. Southern Ry. Co, 34 S W.2d 
444, 446, 162 Tenn. 65—CJroft v. 
Gentry, App, 232 SW2d 424— 

Summers v. Llnx, 84 SW.2d 1043, 
19 TennApop 246 

Tex—Boles v. Red, Clv.App., 227 S 
W 2d 810, refused no reversible er¬ 
ror—Peterson v. Holland, Civ 
App, 189 S.W 2d 94, error refused 
— ^Penn v Holland, Clv.App, 105 
® W 2 d 351, error refused—Hous¬ 
ton & T C. R Co. V. Control Texas 
Securities Corporation, Clv.App., 
68 SW2d 586. 

51 C J p 539 note 85. 

Xu the oonstruotloa of a deed con¬ 
veying land to a railroad for <<ralU 
road right of way,»» the quoted words 
could not be rejected as surplusage, 
since it is presumed that no clause 
or word In a deed was used without 
meaning or Intent, and words could 
be considered as a declaration of 
purpose or use to be made of the 
land.—Sherman v. Petroleum Ex¬ 
ploration. 182 3.W.2d 768. 280 Ky. 
105, 132 A.L R. 137. 

Floating easement 

Grant by deed of a right of way 
through certain land reserving to 
grantor the privilege of uiSlng timber 
and cultivating parts not used in op¬ 
eration of railroad and identifying 
no particular Strip with a certainty 
regulred by conveyance of a fee, cre¬ 
ated only a floating easement or 
right of user.—New Orleans & N. B. 
R. R. V. Morrison. 86 So 2d 68 . 203 
Miss. 791. 

Chrant of fee not implied 
Miss.—New Orleans N. E. R. R. v. 

Morrison, supr^ 
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subject to such servitude in the owner,particu¬ 
larly where the deed provides for reverter to the 
gfrantor if the land is not used for such purposes.®^ 
This rule applies, although the conveyance, for 
right of way purposes only, is in the usual form 
of a general warranty deed,58 particularly under 
a statute which authorizes the railroad company to 
acquire land only for the purposes of constructing, 
maintaining, and operating a railroad since, al¬ 
though the language used in the granting part of 
the deed and in the habendum is appropriate and 
that commonly used to convey the fee, the clause 
descriptive of the use to be made of the land may 
so limit or qualify the grant as to change it from 

a fee to an easement 

An easement only is conveyed under such a 
grant or conveyance, however extensive its dura¬ 
tion, and however exclusive and paramount may 
be the rights conveyed, 62 and although the agree¬ 
ment to convey provides for the execution of a deed 
in fee simple 66 Such a grant or conveyance is 


not enlarged by a clause giving the company the 
right to take and use timber, earth, stone, and min¬ 
eral within the right of way.®* 

On the other hand, in at least one jurisdiction, 
a railroad right of way, which may be acquired by 
purchase or condemnation, vests a fee in the com¬ 
pany acquiring it.®® 

Under an implied grants which arises, under some 
charters or statutes, from the company’s taking pos¬ 
session and constructing its road without any con¬ 
tract with the owner, and without the owner taking 
steps to have his damages assessed within a speci¬ 
fied time, the railroad company acquires only an 
easement in the land on which it has constructed its 
road.® 6 

Voluntary grant. Under a statutory provision 
that real estate received by voluntary grant to a 
railroad company shall be held and used for the pur¬ 
pose of the grant only, a deed to a railroad company 
conveys an easement only.®'^ 


56- U S —^Magrnolia Petroleum Co v 
Thompson, CCAMo, 106 P 2d 217, 
reversed on other grounds, Thomp¬ 
son V. Magnolia Petroleum Co, 60 
set. 628, 309 US. 478, 84 L Ed 
876 

Md,—Richfield Oil Corp. of New Tork 
V. Chesapeake & C B. R Co, 20 
A.2d 581, 179 Md 560 
Mo —Brown v. Weare, 162 S W.2d 
649, 348 Mo. 135, 136 A L..R 286— 
Corpus Juris quoted iu University 
City V Chicago, R I. & P Ry Co, 
149 S.W 2d 321, 325, 347 Mo. 814 
Ohio—Cincinnati, etc, R. Co. v 
Wachter, 70 NB 974, 70 Ohio St 
113—^Pennsylvania R Co. v. 
Kearns, 48 NE2d 1012, 71 Ohio 
App 209. 

Tenn—Corpus Juris quoted iu Baird 
V Southern Ry Co, 166 S.W,2d 
617, 618, 179 Tenn 366—Corpus 
Juris quoted lu Nashville, C & S 
li. Ry V Bell, 39 SW2d 1026, 1028, 
162 Tenn 661—Corpus Juris quot¬ 
ed in Pemberton v. Southern Ry 
Co, 34 SW2d 444, 445, 162 Tenn 
65—Summers v. Lmx, 84 S.W.2d 
1043, 19 Tenn App 246. 

61 C J. p 639 note 86. 

Highway rule applicable 
The rule that in the absence of 
evidence to contrary the title to the 
fee of a highway is presumed to be 
in the abutting owners and that the 
title of each extends to the center 
of the way and that such presump¬ 
tion may be rebutted by evidence to 
show that the entire way has been 
taken from the land of only one of 
the abutting owners applies to land 
acquired by railroad for railroad 
purposes—^Brown v. Weare, 162 S 
W 2d. 649, 848 Mo. 186, 136 A.L.R. 
286. 


57. Cal —^Moakley v. Los Angeles 
Pac Ry. Co, 34 P2d 218, 139 Cal, 
App 421. 

Ill—Woodward Governor Co. v City 
of Loves Park, Winnebago County, 
82 NE2d 387. 336 Ill App. 528 

La—^Noel Estate v. Kansas City 
Southern & Gulf By Co., 176 So. 
468, 187 La 717. 

Mo —Corpus Juris quoted lu Uni¬ 
versity City V Chicago, R. I. & DP 
Ry Co, 149 SW.2d 321, 326, 347 
Mo 814. 

Tenn—Corpus Juris quoted iu Pem¬ 
berton V. Southern Ry. Co, 34 S. 
W 2d 444, 446, 162 Tenn. 65. 

61 C,J. p 540 note 87. 

68. U S.—Polk V. Ball, C.C A La, 
149 P2d 263—^Magnolia Petroleum 
Co. V. Thompson, CC.AMo., 106 
P 2d 217, reversed on other 
grounds, Thompson v. Magnolia 
Petroleum Co, 60 SCt. 628, 809 U. 
S 478, 84 L.Ed 876. 

Ky—Sherman v. Petroleum Explora¬ 
tion, 132 S.W 2d 768, 280 Ky. 106, 
132 ALR. 137—^Mammoth Cave 
Nat Park Ass’n v. State Highway 
Commission, 88 S W 2d 931, 261 
Ky. 769, 

Mo—Corpus Juris quoted in Uni¬ 
versity City V. Chicago. R. I. ft P 
Ry Co., 149 SW,2d 321, 326, 847 
Mo 814—State ex rel. State High¬ 
way Commission v Griffith, 114 S 
W 2d 976, 342 Mo. 229. 

51 C J p 540 note 88. 

59. Mo —Corpus Juris quoted lu 
University City v Chicago, R. I. & 
P. Ry Co. 149 S.W.2d 321, 326. 
847 Mo. 814—Chouteau v. Missouri 
Pac B Co, 22 S.W. 468, 30 S.W 
299, 122 Mo 875. I 
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60. US —Polk V. Ball, aC.ALa, 149 
P2d 263. 

Ky—Sherman v Petroleum Explora¬ 
tion, 132 SW2d 768, 280 Ky. 106, 
132 A L R. 137. 

La—Noel Estate v. Kansas City 
Southern ft Gulf Ry. Co., 176 So. 
468. 187 La. 717. 

61 C J p 640 note 90. 

61. La.—^Persigo v. Johnson ft Co, 
App , 18 So.2d 186 

61 O.J. p 640 note 91. 

62. Ga—Atlanta, etc., R. Co. v. Cof¬ 
fee County, 110 SB. 214, 162 Ga. 
432. 

51 C J. P 640 note 92. 

63- Iowa—Ottumwa, etc, R. Co. v, 
McWilliams, 82 N.W. 316, 71 Iowa 
164 

51 C J. p 540 note 93 

64. Tex.—Gladys City Oil, etc, Mfg. 
Co. V. Right of Way Oil Co., Civ. 
App., 187 S.W. 171, affirmed 167 S. 
W. 737, 106 Tex. 94, 61 L.RA.,NS, 
268. 

61 C J. p 640 note 94. 

65. Pla.—Atlantic Coast Line R. Co 
V Duval County, 154 So. 831, 114 
Fla. 264. 

66. N.C —Sparrow v, Dixie Leaf To¬ 
bacco Co., 61 S.E.2d 700, 282 N.C 
689. 

61C J. p 640 note 96. 

67. Mo—^Brown v. Weare, 162 S.W 
2d 649, 348 Mo 135. 136 ALR 286 
—Coates V. Hopkins Realty Co, 
43 SW.2d 817, 328 Mo. 1118—Allen 
V. Beasley, 249 SW. 387, 297 Ma 
544 

Deed held voluutary grant 
A deed, to a railroad of land for 

station grounds and for railroad pur¬ 
poses was a voluntary grant within 
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(2) Nature of Easement' 

An easement acquired by a railroad company for a 
right of way is more than a mere '^easement” in the 
strict technical sense of the term, and differs therefrom 
in important respects. 

An easement acquired by a railroad company for 
a right of way is more than a mere “easement’’ in 
the strict technical sense of the term,®^ and differs 
therefrom in important respects.®^ It is in the na¬ 
ture of an interest in the land of a special and ex¬ 
clusive nature,*^® and also an encumbrance there¬ 
on,and generally leaves the remaining fee of 
nominal value only.'^^ Except where it is granted 
for a limited term only,'^^ it includes the actual pos¬ 
session or right to actual possession of the entire 
surface^^ and has, as to its use and enjoyment, 
the attributes of a fee,75 including perpetuity, in 
that as long as the land is used for railroad right- 
of-way purposes, it continues in the railroad com¬ 
pany,*^® its successors and ‘ assigns,even after 


the time limited by the charter of the company for 
its corporate existence has expired 
As public easement. Although a railroad right 
of way is not strictly a public easement, it possess¬ 
es some characteristics thereof, in that the use is a 
public one;*^® but the company has no such broad 
easement in its right of way as a city has in its 
streets.®® 

§ 85. - By Mere Use or Adverse Posses¬ 

sion. 

A mere easement Is generally acquired by a rail¬ 
road company where the land is acquired by occupancy 
for a right of way without condemnation proceedings 
and without any contract with the owner. 

A mere easement is generally acquired where the 
land IS acquired by occupancy for a right of way 
without condemnation proceedings and without any 
contract with the owner,as where it is acquired 
by adverse possession or prescription,®2 but there 
is also authority to the contrary.®® 


the statute, and was not removed 
therefrom by express consideration 
of one dollar—Brown v Weare, 162 
SW2d 649, 348 Mo. 135, 136 A-L R 
286. 

ea Mo.—^Brown v. Weare, 152 SW 
2d 649, 348 Mo. 136, 136 AKR. 286. 
51 C J. P 640 note 98. 

ZTot tenant of owner 
A railroad does not possess its 
right of way as tenant of the owner 
of the land so as to enable owner to 
rely on possession of railroad to de¬ 
feat a title by adverse possession, 
but railroad only exercises its own 
easement, and its possession 1^ m 
its own right without reference to 
the servient estate—Federal Crude 
Oil Co V Tount-Lee Oil Co., C.CA. 
Tex. 103 F2d 171, certiorari demed 

60 S.Ct. 96. 308 US. 579, 84 XiBd 
485. 

69. Mo.—Brown v Weare, 162 SW 
2d 649, 348 Mo. 135. 136 A LR. 286 

61 cur. p 540 note 99. 

70. Mo—^Brown v Weare, supra. 

61 ax P 540 note 1. 

Kature of corporeal estate 

The term "easement" as applied 
to the interest in land which a rail¬ 
road acquires for right of way and 
railroad purposes is a term of con- 
vemence and is not used m its teeh- 
mcal and limi;ted sense, and in some 
respects such Interest which has 
been referred to as a special pecu^ar 
interest, subject to Its own rules, 
partakes of the nature of a corporeal 
estate—^Brown v. Weare, supra. 

7L. Minn —^Delisha v Minneapolis, 
etc, Electric Tract. Co, 126 K.W 
276, 110 Minn, 518, 27 L.RA,N’S. 
968. 


72. Minn —^Delisha v Minneaipolis, 
etc.. Electric Tract Co, supra 

61 C.J. p 640 note ^ 

Xiittle or no value 

US—-Polk V Ball, CCA.La, 149 P. 
2d 263. 

73. SC—Griflln v Charleston, etc, 
R Co, 128 SB 865, 132 SC. 492 

51 C J p 640 note 4 

74, Ala—Sadler v Alabama Great 
Southern R Co, 86 So. 380, 204 Ala 
165. 

Exclusiveness of possession and use 
see infra $ 100 

75, Ark—St. Louis-San Francisco 
Ry. Co V. Wliite, 182 S W 2d 807, 
199 Ark 56. 

Ill—^Mitchell V. Illinois Cent R. Co, 
47 lSr.B.2d 116, 817 Ill.App 501, re- 

* versed on other grounds 51 .K E 2d 
271, 384 Ill. 258, 149 A.L R 369. 

51CJ.P 541 note 6. 

76, U.S—^Magnolia Petroleum Co v. 
Thompson, CCA.Mo., 106 P2d 217, 
reversed on other grounds, Thomp¬ 
son V. Magnolia Petroleum Co., 60 
set 628, 809 U.S. 478, 84 L Ed 
876. 

Ark—St Loms-San Franolsco Ry. 
Co. V- White, 132 'SW.2d 807, 199 
Ark. 56. 

Cal,-T-Ckw?pw» Juris dted In City of 
San CSabrlel v. Paci^c Electric Ry. 
Co., 18 P.2d 996, 998, 129 CalApp. 
460. t 

HI.—^MitcheU V, Illinois Cent R, Co., 
51 N.B 2d 271, 884 Ill 258, 149 A 
LR. 369. 

Ky —Sherman v. Petroleum Explora¬ 
tion. 182 S.W.2d 768, 280 Ky. 106. 
182 A.L,B. 137, 

51 C.X p 641 note 7. 

77. Cal.—Northwestern Pac. R Co 
V. Humboldt Milling Co., 200 P. 9, 
186 Cal 599. 


78. Iowa—^Henry v. Dubuque, etc, 
B Co , 2 Iowa 288, 

79. N.T —Atlantic Mills v. New 
York Cent R Co, 214 N.TS 123. 
126 Hisc 349. r6Vor.sod on other 
grounds 223 NTS. 206, 221 App 
Div 386, aOlrmed 162 NB 614, 248 
NT 635. 

80. Tenn—^Western Union Tol* Co 
V Nashville, etc, R Co, 237 S« 
W. 64, 145 Tenn 85, certiorari de¬ 
nied 42 set 382, 268 US. 626, 66 
L.Bd. 798. 

81. Ariz —Boyd V Atchison, T. & S. 
P Ry. Co., 4 P,2d 670, 39 Ariz 
154. 

La—Gumbcl v Now Orleans Termi¬ 
nal Co., 173 So. 618, 186 La 882 * 
NC—Carolina & N. W Ry. Co. v. 
Piedmont Wagon & Mfg Co., 61 
SB 2d 301, 229 NO 696. 

61 aj p 641 note 14. 

88, Cal—People v Ocean Shore R 
R, 196 P2d 670, 32 Cal.2d 406, 6 
ALR.2d 1179.^ 

Tex —International-Great Northern 
B Co. V. John T. Brady Corpora¬ 
tion. Com.App, 283 S.W. 484. 

51 C J. p 641 note 16 
Acquisition by adverse possession 
generally see supra | 76. 

Title or light acquired by adverse 
possession generally see Adverse 
Possession S§ 199-208. 

Color of title 

Inapplicable charter provisions of 
different railroad was not color of 
title sufficient to base adverse pos¬ 
session of right of way—^Willard v. 
Southern Ry. Co, 166 S.B. 888, 168 
S.C. 622. 

83* la—^Illinois Cent. R. Co. v 
Noyes, 96 NB. 880, 252 HL 178. 

51 aj. p 641 note 16* 
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§ 86. - Rights in Adjoining Lands 

The grant of a railroad right of way confers the 
right to make a reasonable use of the adjoining land of 
the same owner, for the purposes expressed in the grant 
or deed, and for such other purposes as may be reason¬ 
ably necessary for the enjoyment of the grant or license. 

The grant of a railroad right of way confers the 
right to make a reasonable use of the adjoining land 
of the same owner, for the purposes expressed in 
the grant or deed,84 and for such other purposes 
as may be reasonably necessary for the enjoy¬ 
ment of the grant or license, 85 such as for the wid¬ 
ening and deepening of streams oh adjoining land 
so as to secure the railroad and the adjoining land 
from damage by washing.86 It does not, however, 
give the company the right to use the adjoining land 
for purposes neither expressed in the grant nor 
reasonably necessary thereto.®^ Thus a grant 'Tor 
all purposes connected with the construction, Use, 
and occupation” of the right of way confers no 
nght to take sand therefrom for the construction 
of a roundhouse without compensating the owner 
of the land therefor ;88 nor in the absence of agree¬ 
ment has the company a nght to go outside its 
nght of way and take sand, gravel, or other ma¬ 
terial for* the construction of its road,88 nor has 
it* the right to deposit large quantities of earth, 
rock, and waste matter from other portions of its 
right of way on land beyond the line of the slope 
or embankment contemplated by the owner’s 
grant. 8 8 

Changing watercourse. Where a railroad com¬ 
pany, by agreement with the landowner, for an 
adequate consideration has rightfully turned the 
course of a stream, it is not obliged to observe the 
action of the water, or take other timely measures 
to protect adjoining land;8l but it is the duty of 
the landowner thereafter to do what is necessary to 
protect the bank of the stream on his land against 
erosion, and he cannot hold the company liable 

therefor.88 


Cutting timber. Where a railroad company in 
good faith, under a supposed charter or statutory 
authority, enters on and uses adjoining land for 
the purpose of cutting timber, but without a right 
to do so, it will be liable for the actual damage 
sustained by the landowner,83 but not for a stat¬ 
utory penalty of treble damages.84 

Drainage. A railroad company has also been 
held to have the incidental right to make carefully 
constructed ditches and culverts for draining wa¬ 
ter from the right of way, 85 subject, however, to 
the limitation that it be done without negligence 
and unnecessary injury to the adjoining land.88 
On the other hand it has been held that a grant 
of a right of way does not carry, as incident there¬ 
to, any right on the part of the company to dis¬ 
charge onto the land surface water collected by 
drainage,® 7 or to construct a grade in such a 
manner as to throw surface water on the gran¬ 
tor’s property to its injury.®® 

Right of way for servants, A voucher showing 
that a railroad company, which laid out a highway 
over another’s land, had paid damages for the 
taking of the land, and for injury to the remaining 
land, does not of itself show that the servants of 
the railroad company were entitled to cross the own¬ 
er’s other property for the purpose of reaching the 
new highway.88 

Temporary structures Under some charters or 
statutes a railroad company or contractor may 
enter on and use such adjoining land as is rea¬ 
sonably necessary for temporary buildings or struc¬ 
tures while constructing the road.^ 

§ 87. - Priority of Right 

Where a railroad acquires title by purchase, ft Ts 
governed by the same principles as private persons with 
respect to the jjriority of its right or title, such as in 
claiming compensation for improvements put on the land 
of which It IS deprived. 

Where a tailroad company acquires title by pur- 


84. Conn—Earley v, H&ll, 96 A. 2, r R Co, 58 A. 486. 209 Pa 266, 103 

89 Conn. 606. Am S R 1005 

61 C-J P 641 note 17. 61 C J p 642 note 23 

85. Mass—^Babcock V. Western R —^Bi&ham v. Pittsburg 

Corp, 9 Mete 663, 48 Am D. 411. . Constr, Co., 29 Pa Super. 86 - 

61 C J. P 642 note 24 

86 . Mass—Babcock v. Western R wVa-Bnscoe Home' v Ohio 

Corp, supra. River B Co, 89 S E 727, 78 W.Va. 

87. Ala—Whitewater Lumber Co. v. 502, LR A1916P 1294. 

J^ather, 100 So. 649, 211 Ala. 361. W.Va—Briscoe Home v- Ohio 

61 C.J. p 642 note 21. River R Co, supra. 

88 . Iowa—Vermilya v Chicago, 93 . Mo—Lindell v. Hanmbal, etc-, 
etc., R Co„ 24 N.W. 234, 66 Iowa k Co., 25 Mo. 660. 

606, 56 A 111 .H. 279. 

94. Mo.—Lindell y. B^annibal, et(L, 
R. Co., supra. 


95. Mass—Babcock v Western R. 

Corp, 9 Mete. 653, 43 Am.D 411 
K C —sparks v Sbuthern R. Co, 65 
SB 701, 143 NC. 289, 12 LRA.,N. 
S, 680 

Covenant or condition as to culverts, 
ditches, and drajns see infra S 91- 
98. KTC—Parks,V. Southern R. Co, 
supra 

97- Iowa—^Barhart v. Cowles, 97 N*. 
W. 1986, 122 Iowa 194 

98. Ky—Childers v. Louisville, etc, 
R. Co., 74 S.W.*241, 24 Ky.Li 2376. 

99. Vt—Rogers V. Bigelow, 96 A 
417, 90 Vt 41: 

1 * Pa—Lauderbhin v. Duffy, 2 Pa. 
898. 


88 . Pa.—Handler v. Lehigh Vall^ 
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chase, it is governed hy the same principles as 
private individuals, with respect to the pnority 
of its right or title,^ such as in claiming compen¬ 
sation for improvements put on the land of which 
it is deprived 3 The possession by a railroad com¬ 
pany of Its right of way is notice to all subsequent 
purchasers or encumbrancers of its rights in the 
premises.^ The right or title of a railroad com¬ 
pany in a right of way legally acquired by it is 
superior to that of a lessee of the land whose lease 
has expired, although such lessee purchases the 
land before the expiration of the lease, but after 
the grant of the right of way or to a lease made 
subsequent to its entry with the owner’s consent;® 
or to a subsequent dedication of the right of way^ 
or a part thereof® for the purposes of a street; 
or to subsequent purchasers with notice from the 
landowner.® 

Existing rights and liens. A private conveyance 
to a railroad company for a right of way conveys 
it subject to all inchoate rights and liens existing 
at the time of the conveyance,such as a cove¬ 
nant running with the land.^^ Where the owner 
of the fee of land already encumbered for pur¬ 
chase money conveys a right of way over it to a 
railroad company which takes possession and con¬ 
structs its road under such conveyance, the lienor 
can claim his full compensation from the railroad 
company for the land conveyed to, and appropriated 
by, it^® It has been held that in such a case the 
lienor is not entitled to sell the land with the im¬ 


provements thereon in satisfaction of his lien but 
on the other hand it has been held that, if the com¬ 
pany purchases and constructs a part of its road on 
land which is subject to judgment liens, the land 
with the improvements thereon may be sold to sat¬ 
isfy the liens.^^ 

§ 88. Exceptions and Reservations 

a. In general 

b. Private way or crossing 

c. Exception or reservation of railroad 

right of way 

ft. In General 

A railroad company may accept a conveyance of 
land or right of way subject to such exceptions or reser¬ 
vations contained therein as are not inconsistent With 
the use of the land or right of way for railroad purposes. 

A railroad company may accept a conveyance of 
land or right of way subject to such exceptions or 
reservations contained therein as are not incon¬ 
sistent with the use of the land or right of way for 
railroad purposes,^® and where such a grant or 
conveyance is made, the general rules apply as 
to the creation and nature of the exceptions or 
reservations,1® and as to their construction and op¬ 
eration,such as that they relate only to the prop¬ 
erty conveyed.1® If the company accepts and holds 
under such deed, it is bound by the exceptions con¬ 
tained therein,!® notwithstanding it has otherwise 
acquired an absolute right to use the lands.®® Un¬ 
der such a grant the railroad company has title to 


fli US.—<3laxk€ V. Boysen, C.CA. 
Wyo., 89 F.2d 800. 

Va—^E'ulkerson v. Taylor, 46 S.E. 
309, 102 Va, 314. 

Conflicting locations see supra 59 71, 
72. 

3. Va.—(Enilkerson v. Taylor, supra. 

4. Ariz—^Boyd v. Atchison, T, & S 
F. Ey. Co., 4 P.2d 670, 39 Ariz. 
154. 

51 eXp 543 note 40. 

5. Tex—Olive v. Sabin, etc. R Co„ 
33 SW 139, 11 TexCiv.App. 208. 

51 C J. p 548 note 41. 

6 . Ark—Caststeel v. St. Louis, etc,, 
R Co., 99 S-W. 540, 81 Ark. 364. 

7. Tex.—Galveston, H & S. A. Ry. 
Co. V City of Eagle Pass, (Com. 
App., 260 SW. 841. 

3. Pa.—Nalley v. Pennsylvania R. 

Co, 36 A. 638, 177 Pa. 117. 

51 C J. p 543 note 43. 

S. Md—Richfield Oil Corp. of New 
York V Chesapeake & C B. R. Co, 
20 A 2d 581, 179 Md. 660 
51 aJ. p 543 note 44. 

lOi Ky.—Cincinnati, etc., R. Co. v. 


Slaughter, 104 SW. 293, 31 Ky.L, 
894. 

51 C X p 543 note 46. 

11 . N.Y.—^Flynn v New York, etc, 
R. Co, 123 N.T.S 769, 139 App. 
Div. 199. 

IS. Ala—Gadsden First Nat Bank 
V Thompson, 22 So 668, 116 Ala. 
166. 

51 C.X p 644 note 47. 

13. Ala—Gadsden First Nat. Bank 
V. Thompson, supra. 

14. Va—^Flanary v Sane, 46 S.E. 
312, 681, 102 Va. 647. 

51 C.X p 544 note 49. 

15. Mich—^Hustina v Grand Trunk 
Western R. Co., 6 N.W.2d 902, 308 
Mich 581. 

Mo.—Granite Bituminous Paving Co. 

V. St Louis & M. R R, Co., 55 S. 

W. 2d 468, 331 Mo 899, followed in 
Granite Bituminous Paving Co v 
Meryl Realty & Investment Co., 65 
SW2d 473 

61 C X p 644 note 51. 

16. Ill—^Littlejohn v. Chicago, etc, 
R Co, 76 NB 840, 219 Ill. 684. 

51 C J p 644 note 53. 


Bight of reentry 

Where wife and husband made 
gultclaim deed conveying land to 
railroad for right of way and re¬ 
served right of reentry should prop¬ 
erty cease to be used for such pur¬ 
poses, wife's subsequent deed to 
third person did not transfer right 
of reentry —Oklahoma City v. Wain- 
wnght, 197 P.2d 966, 200 Okl. 562. 

17. Ga.—Tift V. Savannah, etc, R. 
Co, 30 SB. 266, 103 Ga. 580. 

51 C X p 544 note 64. 

Frovlsloii held void 

Provision m deed to railroad com¬ 
pany that land should not be sold or 
leased without consent of grantor or 
his heirs has been held void.—^Nash¬ 
ville, C & S. L Ry. V. Bell, 39 S.W 
2d 1026, 162 Tenn. 661, 

18. Me—^Brown v. Boston, etc., R 
Co, 76 A. 692, 106 Me. 248. 

51 CJ p 544 note 56. 

19. Fla—Silver Springs, etc., R. 
Co. V. Van Ness, 34 So. 884, 45 Fla 
659. 

51 C J p 544 note 56. 

20 . Mass—White v. New York, etc., 
H. Co., 30 N.B. 612, 156 Mass. 18L 
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the land or right of way subject to the exceptions 
or reservations specified ,21 and is entitled to use 
and enjoy the land conveyed in all lawful ways 
not inconsistent with the rights excepted or re¬ 
served ;22 and, on the other hand, the grantor must 
exercise the rights reserved so as not to interfere 
with the railroad,23 unless the right to do so is 
reserved by either express words or necessary im- 
plication.24 

Subject to these rules, grants have been made re¬ 
serving an easement to the grantor,25 such as to 
the use and occupancy of a spring or stream, 2 6 or 
the use or cultivation of the outside portion of the 
right of way,27 or of that portion of the land which 
is not actually used and occupied by the company.23 

Exception <ind condition. A grant of a railroad 
right of way excepting a certain plant with the 
land it occupies, as long as it is used as such, con¬ 
veys at most a possibility of title following a breach 
of the condition for continuous use of the plant ;23 
and therefore, where the railroad company claims 
title, the burden is not on the grantor to show a 
continuous use,30 hut on the company to show a 
breach of the condition ,3i and the railroad com¬ 
pany cannot by destroying the plant without author¬ 
ity work a forfeiture of the grantor’s rights and 


acquire title to the land, since the latteris failure 
to fulfill the condition is caused by the company.®2 

As to grantor^s successors or subsequent gran- 
tees. A reservation of a right to use portions of 
the railroad right of way will not extend beyond 
the grantor’s own life,23 unless the reservation con¬ 
tains words of limitation or inheritance ;34 or un¬ 
less the reservation is in the nature of a covenant 
running with the land.35 

b. Private Way or Crossing 

Clauses m deeds which reserve to the grantor a 
right of way for passing over and across the railroad 
have been held binding on the railroad company. 

Clauses in deeds which reserve to the grantor a 
right of way for passing over and across the rail¬ 
road have been held binding on the railroad com- 
pany,36 and the character and extent of such right 
of way depend on the terms of the reservation ,37 
the railroad company has no right in constructing 
and maintaining its road to interfere with the gran¬ 
tor’s reasonable use of the right of way so re- 
served.38 Such a reservation does not entitle the 
landowner to cross over any and every part of 
the right of way, but only to such a crossing as 
is reasonably necessary,®® and where a definite 
place is to be selected, after selection there is no 


21 . us—^lowa R, etc, Co v. Chi- 
cagro, etc, R Co, Iowa, 241 F. 581, 
154 CCA 357. 

51 C or. p 544 note 58. 

22. Mo —Porter v. Kansas City, 
etc, R Co., 77 S.W 682, 103 Mo. 
App 422 

K T —Matthews v. Delaware, etc., 
Canal <Co, 20 Hnn 427. 

23. Pla—Silver Springrs, etc, R. Co 
V Van Ness, 34 So 884, 45 Fla 
559. 

24. Fla—Silver Springrs, etc., R Co. 
V. Van Ness, supra. 

25. Mich.—Hustina v. Grand Trunk 
Western R. Co, 6 NW.2d 902, 803 
Mich 581. 

61 C J. p 5'44 note 62. 

L 0 B 8 of easement 

An easement of way from and to 
rear portion of lot, reserved In deed 
of rigrht of way to railroad, was not 
lost by mere nonuser In absence of 
proof of clear and decisive act of 
dominant owner showing: intention 
to abandon and release such ri^ht 
—^Hustina v. Grand Trunk Western 
R. Co, supra. 

26. Ind—Smith v. Holloway, 24 N. 
K. 886, 124 Ind 329 

51 C J. p 544 note 63. 

27- Ind —Chica^go, etc., R. Co. v. 
Wood, 66 N B. 923 , 30 Ind App. 650. 

US—Iowa R., etc., Co. v. Chl- 
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cagro, etc, R. Co, Iowa, 241 F. 681, 
164 CCA 367, 

29. NT—Walker v Marcellus, etc, 
R Co, 166 NT.S. 364, 179 AppDiv. 
313, affirmed, 123 N.B 786, 226 N. 
T. 347. 

30. N Y.—Walker v. Marcellus, etc , 
R. Co, supra. 

31. N.Y—Walker v. Marcellus, etc, 
R. Co, supra. 

32. NT—Walker v. Marcellus, etc., 
R, Co, supra 

33. US.—^lowa R, etc, Co. v. Chi¬ 
cago, etc, R ICo, Iowa, 241 IF. 581, 
164 CCA 357. 

34. US—^lowa R, etc, Co. v. Chi¬ 
cago, etc, R. Co, supra 

35. U.S—Ferguson v Omaha, etc., 
R Co, Neb, 227 F 513, 142 C.aA 
145. 

36. Ind—New York Cent. R. Co v. 
Yarian, 39 NB 2d 604, 219 Ind. 477, 
139 A.LR. 455. 

Mich —^Hustina v. Grand Trunk 
Western R. Co., 6 N.W.2d 902, 303 
Mich 581 

Or—Butcher v. Flagg, 203 P.2d 651, 
186 Or 471. 

61 C J p 6*46 note 76, 

Covenant or condition to maintain 
private or farm crossing see infra 
4 94. 

37. Mich—Hustina v Grand Trunk 
Western R Co., 6 N.W.2d 902, 303 
Mich. 581 

61 C.J. p 646 note 77. 
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Public Grossing not established 

Where grant to railroad of right 
of way for its tracks reserved a 
crossing at grade, the reservation 
did not inure to benefit of public and 
did not establish a public crossing 
—^Butcher v. Flagg, 203 P.2d 661, 186 
Or 471 

Underground conduit 

(1) A conveyance of strip of land 
across farm to railroad as right of 
way, which reserved to grrantor right 
to maintain two farm crossings over 
right of way, is broad enough to 
permit installation of an under¬ 
ground conduit for purpose of sup¬ 
plying electricity to farm of grantor 
for domestic and farm purposes.— 
New York Cent R Co. v. Yarian, 
Ind, 39 NB2d 604, 219 Ind. 477, 139 
ADR 455. 

(2) Where deed provided that rail¬ 
road should maintam crossing, rail¬ 
road was not reauired to maintain 
conduit and electric wires transport¬ 
ing electricity to farm for farm and 
domestic purposes* since such a 
structure would be more in the na¬ 
ture of a vehicle—New York Cent 
R, Co V Yanan, supra. 

38. Mo —Porter v. Kansas City, eta, 

R Co, 77 S.W 682, 103 Mo App 

422 

51 O J. P 545 note 78. 

39. Ky—Chesapeake, etc, R Co. v. 

Richardson, 98 S.W. 1042, 30 Ky. 

D..42CI. 
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right to pass over any other part of the right of 
way 

A reservation of a right to cross the railroad 
right of way with roadways of any and every char¬ 
acter includes crossings by the grantor’s industrial 
plant railway,^ 1 and imposes a servitude by way 
of aflBrmative easement benefiting the remaining 
lands and the industrial use thereof by the grantor 
by the commission of acts on the land granted. 
Such a reservation is not modified by the grantor’s 
amicable construction of overhead and under¬ 
ground eiectnc power lines across the railroad right 
of way, so as to prohibit crossing by a plant rail¬ 
way at gfrade;^s and where such grade crossing 
is approved by the public utilities commission, the 
grantor is entitled to maintam it as a matter of 
nght.^^ The grantor’s enj 03 nnent of such right is 
not affected by his failure to comply with a statu¬ 
tory requirement with respect to the plant loco¬ 
motives and equipment operated across the railroad 
right of way.45 

Implied reservation. Where the conveyance to 
the railroad company is absolute without reserva¬ 
tion, there is no implied reservation of an exist¬ 
ing private roadway or crossing,^® unless it is 
necessary as an outlet to a public road or railroad 
Therefore, where a landowner with an easement 
across a railroad track conveys an additional right 
of way unconditionally and without reservation of 
the easement across the newly conveyed tract of 
land, he cannot maintain an action for the obstruc¬ 
tion of the old crossing by a change in the grade 
of the railroad, where another crossing on his 
land is available to him.^* 
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c. Exception or Beservation of Eailroad Eight 
of Way 

It has been held that a deed from the landowner to 
a third person excepting the part of the land occupied 
by a railroad right of way excepts the soil itself, and not 
merely the right of way, and on its abandonment for 
railroad purposes it does not revert to the grantee. 

It has been held that a deed from the landowner 
to a third person excepting the part of the land oc¬ 
cupied by a railroad right of way excepts the soil 
itself,49 and not merely the right of way,50 and 
such an exception is not repugnant to the grant,5i 
and the title to the land excepted remains in the 
grantor,52 and, on its abandonment for railway 
purposes, does not revert to the grantee 58 Qn the 
other hand, it has been held that where a landown¬ 
er conveys land to a third person excepting a rail¬ 
road right of way and station grounds he does not 
retain title to the servient estate.54 A deed given, 
subject to an agreement for a railroad right of way, 
does not except the right of way from the terms 
of the grant,55 unless it is so agreed between the 
grantor and the grantee ;56 and an exception of 
rights of way now located over the land does not 
apply to a railroad company occupying the land as 
a trespasser 57 So, where a conveyance is made 
subject to all rights of way over such property, the 
rights of way do not include a portion of the tract 
claimed by a railroad company as depot grounds.58 

§ 89. Covenants and Conditions 

A railroad company may accept a conveyance on any 
covenant or condition which may be lawfully annexed to 
an ordinary grant and which is reasonable and possible 
to be performed. 

A railroad company in buying land as an ordinary 
purchaser may make its own terms,®9 and may ac-^ 
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40. Kjr—0b.6sapeaJEe, etc, R. Co. v. 
Richardson, supral 

61 C.J p 545 note 80 

41. Mich.—-Michigran Limestone, etc, 
Co. V Detroit, etc,, R Co„ 218 N. 
W. 98, 238 Mich. 221. 

42. Mich<—^Michigran Idnieatone, etc., 
Co V Detroit, etc,, R. Co,, supra. 

43. Mich —pl^chigan Limestone, etc, 
Co. V. Detroit, etc., R K?o,, supra. 

44. Mich—^Michlgran Linuestone, eta, 
Co. V 'Detroit, eta, R. Co., supra. 

45. Mich—Michigran Limestone, etc, 
Co. V. Detroit, etc, R, Co, supra. 

46. Ga.r-;-Carltou v. Seaboard Air- 
Llne R. Co., 85 S.B. 863, 143 Gku 
616, AnnCasl917A 497. 

51 C.J. P 545 note 86 

47. N.Y.—^Birkett Mills v. Fenner, 
142 N.Y.a 1045. 

61 C J p 646 note 87. 

48. Ky—Witt V Louisville, eta, R. 
Co.. 270 SW. 732, 208 Ky. 126— 


McGurn v. Louisville, etc, R. Co, 
198 SW 222, 177 Ky 836 
49- Iowa—^Hall v. Wabash R Co, 
110 N.W. 1039, 133 Iowa 714 
60. Iowa—^Hall v. Wabash R. Co, 
supra 

Ky—Corpus Juris quoted in Marr v 
Wood, 141 S.W2d 673, 576, 283 
Ky. 428 

51. lowk.—Hall V. Wabash R 06, 
no NW 1039, 138 Iowa 714 

52. Iowa—Hall v. Wabash R. Co, 
supra 

C J. p 64^'iiote 93. 

^ Iowa.—Hall y, Wabash R, Co., 
supra 

64. Mo—^Brown V, Weare, 152 S.W. 
2d 649, 848 Mo. 13B, 186 A.L.R. 

286. » i . 

Wliere owner had conveyed ease- 
meat ia laad for railroad purposes 
and in conveying the land subse- 
guently excepted from grrant land 
covered by easement, it was not m- 
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tentxon of owner to retain title to 
the servient estate in the strip over 
which the right of way ran while 
disposing of the abutting land, since 
“right of way” has two meanings In 
railroad parlance, as the strip of 
land on which the track is laid, and 
the legal right to use such strip, 
and, hence, owner must have Intend¬ 
ed to except the use only.—^Brown 
V Wear6, supra. 

55- Ill—Littlejohn v. Chicago, eta, 
R. Co, 76 N.B. 840, 219 Ill. 684. 

51 tC.J. P 546 note 96 

56. Wis.—^Barkhausen v. Chicago, 
eta. E Co., 124 K.W. 649, 126 N. 
W 680, 142 Wis 292. 

61 C J p 646 note 96. 

57. lo'^a—Clark v. Wabash R. Co., 
109 HW. 309, 132 Iowa 11. 

51 C J. p 646 note 97. 

58. Iowa.—^Mead v, Illinois Cent R. 
Co, 88 H.W, 979, 112 Iowa 291. 

69. Or.—Oregon B., etc., Co. v. Me- 
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cept a conveyance on any covenant or condition in 
writing,which may be lawfully annexed to an 
ordinary grant,and which is reasonable and pos¬ 
sible to be performedand such a contract may 
create an estate less than a fee in land taken for 
a right of way.®3 Such conditions and covenants 
are governed by the rules regulating covenants 
and conditions in deeds generally, as in respect of 
whether the deed contains a particular covenant 
or condition,®4 and as to the construction and op¬ 
eration thereof as to whether the terms of the 
grant or conveyance, as showing the intention of 
the parties, create a condition precedent, the per¬ 
formance of which IS essential before the railroad 
company can claim title or assert any rights under 
the deed,®® or whether they create a condition 
subsequent, a breach of which renders the com¬ 
pany's right or title, which has already vested, 
subject to forfeiture, at the election of the gran¬ 
tor,®*^ or whether they create merely a covenant 
or limitation, a breach of which does not invalidate 
the deed but merely entitles the grantor to dam¬ 
ages ®® Where the language used in the deed is 
ambiguous and may import a condition subsequent 


or a covenant, it will be construed to be the latter 
in preference to the former.®^ 

An agreement on the part of the railroad com¬ 
pany as part of the consideration to perform cer¬ 
tain acts, contained in a deed poll not signed by 
the company, does not constitute a covenant;*^® 
but, where the railroad company accepts such a 
conveyance, it becomes the mutual contract of the 
parties, and the company must perform the con¬ 
dition annexed to the grant constituting its consid¬ 
eration, although it has not signed the grant'll 

Discharge of condition by subsequent deed. A 
condition contained in an agreement is discharged 
where a deed covering the same subject matter is 
substituted for the agreement, without mentioning 
the condition *^2 

§ 90- - Particular Covenants and Condi¬ 

tions in General 

a. In general 

b. Use for railroad purposes in general 

c. Time for construction of road 


Donald. 112 P, 413, 68 Or. 228, 32 
L.BA.NS, 117, appeal dismissed 
34 set. 772, 233 U.S. 666, 58 L 
Ed. 1145 

60. Oa—^Hutchens v. Seaboard Air- 
Line R ICo, 87 S B 28, 144 Ga 312 

51 C J p 646 note 2 

61. Cal —Conlin v Southern Pac. 
R Co , 182 P. 67, 40 Cal.App, 733. 

51 C J p 546 note 3. 

62. Tex —Sullivan-Sanford Lumber 
Co V. Reeves, 125 S-W. 96, 58 
TexCivApp. 488. 

51 C J. p 546 note 4. 

63. Cal —Conlin v. Southern Pac. R. 
Co., 182 P 67, 40 CalAipp. 733. 

61 C.J. p 646 note 6. 

64- Tenn —^Baird v. Southern Ry. 

Co, 166 SW.2d 617, 179 Tenn 366. 
51 CJ. p 646 note 7. 

Kangnasra held not to import condi¬ 
tion 

Ill—Rockford Trust Co. v Moon, 18 
N.B2d 447, 870 Ill. 260. 

Tenn—^Baird v. Southern Ry Co, 
166 S.W2d 617, 179 Tenn. 866— 
Nashville, C. & S. L Ry. v. Bell, 
39 S.'W.2d 1026, 162 Tenn.'661. 
Covenant mnnin^r with land 
Where deed to railroad provided 
that, if raUroad ceased to operate as 
contemplated In contracts whereby 
citizens donated land, railroad 
should pay to contributors actual 
cost price of property and railroad 
operated for many years and at end 
of period It was directed to abandon 
the road by court and Interstate 
commerce commission because 6f ex¬ 


pansion of other transportation 
routes, condition in deed did not con¬ 
stitute a covenant running with the 
land so as to render receiver of rail¬ 
road liable for purchase price on 
cessation of operation of the road — 
Central United Nat Bank of Cleve¬ 
land V. Port Smith & W. Ry. Co., D. 
CArk, 82 PSupp 568 

65. Ohio —Central Ohio Light & 
Power Co. v, Hixenbaugh, 8 N.B 2d 
919, 62 Ohio App. 467. 

51 CJ p 546 note 8. 

Constructloii by acts and oondnot of 
parties < 

Ohio—Central Ohio Light & Power 
Co V. Hixenhaugh, supra, 
epastrued against grantor 
Debasing of fee m grant to rail¬ 
road company Is not favored by law, 
and provisions tending thereto are 
to be construed against' grantor — 
Central Land Co. v. City of Grand 
Rapids, 4 N.W.2d 485, 302 Mich. 105, 
144 A LB. 478. * 

66. 111.—Littlejohn v. Chicago, etc., 
R Co., 76* N.B. 840, 219 lU. 684- 

51 C J. p 647 note 9. 

67. Cal.—Rosecrans v. Pacific Elec¬ 
tric Ry. Co„ 184 P.2d 246, 21 Cal. 
2d 602. 

Mich—^polby v, Dillman, 278 NW. 
694, 283 Mich. 609, 117 A.L.R. 638 
—Avery v Consumers’ Power Co., 
263 NW*. 189. 266 Mich. 696— 
Rhlnes v. Consumers’ Power Oo., 
242 NW*. 898, 259 Mich. 286. 


of Queens, City of New York, 27 
N.T.S 2d 841, 262 AppDiv. 70. 

Okl—Oklahoma City v. Local Fed¬ 
eral Savings & Loan Ass'n of Ok¬ 
lahoma City, 134 P 2d 666, 192 Okl. 
188. 

51 C J p 547 note 10. 

Possibility of reverter held alienable 
Where deed expressly provided 
that land was conveyed for depot 
grounds and for a railroad route 
through It and that on permanent 
abandonment of such use, the land 
was to revert to the grantors, their 
heirs or assigns, the possibility of 
reverter was alienable-^Reichard v. 
Chicago, B. & Q. R Co., 1 NW‘.2d 
721, 231 Iowa 563. 

68. Ark—Bain v. Parker, 90 SW. 
1000, 77 Ark, 168 

51 C,J. p 647 note IL 
Provision held not covenant of use 
Mich.—Quinn v Pere Marquette Ry. 
Co„ 239 NW. 876, 256 Mich, 143. 

69. Ark—^Bcun v. Parker, 90 S.W. 
1000, 77 Ark. 168 

61 C.J. p 647 note 12. 

70. Mass—Plimpton v. New York, 
etc, R. Co., 109 N.B. 782, 221 Mass. 
648—Childs V. Boston, etc., R. Co., 
$9 K-ES 957, 2iS Mobb. 91. 49 I,Jt. 
A-.N-S.. 878.' 

71. Mass.—Plimpton v. New York, 
eta, R. Co., 109 N.B. 732, 221 Mass, 
548. 

51 C P 647 note 14. 

72. Ark.—Ozark, eta, R, Co, v. Per- 


NT—In re Opening and Extending 


'gtiseh, 122 S.W. 624, 92 Ark. 264. 


of North Cozidi;^ Avenhe,’ Borough 51 C J. p 547 note 15. 
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§ 90 

a. Ill General 

A grant may be made to a railroad company on a 
condition subsequent that the company shall maintain 
a spur track or side track on the premises, or that the 
railroad company shall stop trains at a depot on the 
right of way granted. 

Grants may be made, and held binding on the 
company, on a condition subsequent that the com¬ 
pany shall maintain a spur track or side track on 
the premises or that the railroad company shall 
stop certain trains at a depot on the right of way 
granted and this condition continues as long 
as the company holds the land and runs such 
trains, and is not satisfied by performance mere¬ 
ly for a number of years 76 A covenant binding 
on the company may be created by a provision that 
the grantor and others shall have free passage on 
the trains of the road,77 unless a further condition 
is annexed that a failure to furnish such pass shall 
work a forfeiture of the land, in which case it be¬ 
comes a condition subsequent,-78 or by a provision 
that it will drill wells to supply the grantor's prem¬ 
ises with water-79 

A covenant has been held to be created by a pro¬ 
vision that other railroads shall have the right to 
run a parallel track on or along the right of way.s® 
Under such a covenant, such use may be made of 
the right of way by another company without com¬ 
pensation, and the covenant may be enforced at 
the suit of another company, although it was not 
in existence at the time the deed was made,®^ and 
mere lapse of time and increase of business of the 
grantee company will not prevent such enforce- 
ment®® Such provision contemplates that the 
grantee company may acquire the right to the ex¬ 
clusive use of all the right of way in case of sufii- 
dent growth in its business,84 and, therefore, be¬ 


fore another company may enforce its right to con¬ 
struct thereon, it must show that there is space on 
the right of way on which to build its track 86 

As to damages from construction and mainte¬ 
nance. A stipulation in a grant to a railroad com¬ 
pany releasing it from damages caused or to be 
caused by the location, construction, maintenance, 
and operation of the road, releases the company 
from liability for such damages as are a necessary 
result of the location, construction, maintenance, 
and operation of the road in a legal and proper 
manner ;86 including injuries caused by the proper 
construction of a ditch, culvert, or entbankment,®? 
and protects the company from liability for such 
damages to a subsequent purchaser of the land, 
with notice 88 Such a stipulation does not release 
the company from such damages as are the result of 
its negligence or unskillfulness 89 A recital in 
a deed granting a right of way that the grantor 
has been fully paid for the damage done or which 
may be done to his property by the location and 
construction of the roadway does not preclude the 
grantor's right to have his damages assessed ac¬ 
cording to law, where the railroad company has 
not fulfilled a condition in the deed requiring it to 
complete the road within a specified time.99 

A release from damages arising ‘'by reason of 
the location or construction" of a railroad does not 
release the grantor's right to a way of necessity 
across the land conveyed unless facts are shown 
which favor such a construction. 91 

b. Use for Eailroad Purposes in General 

A grant is made on a condition subsequent where It 
provides, either expressly or impliedly, that the land shall 
revert to the grantor, if the railroad is not constructed or 
if the land ceases to be used for railroad purposes. 


73. Fla—Taylor v. Florida East 
Coaat R. Co., 4B So. 674, 64 Fla 
635, 127 Am SR 155, 16 L..RA, 
NS, 307, 14 AnnCas. 472. 

61 C J p 548 note 18 

74. Ill—Gray v. Chicago, etc., R 
Co, 59 NE. 950, 189 HI. 400. 

51 aj. p 548 note 19. 

75. Ill—Gray v. Chioaso, etc, R 
Co. supra. 

78. Ill—Gray v. Chicagro, etc, R. 
Co, supra. 

77. Mass—Dodsre v Boston, etc., R 
Corp., 28 NE 243. 154 Mass. 299, 
13 L.RA 318 

51 C J. p 648 note 22 . 

78. Mo—^Ruddick V St Louis, etc, 
R. Co. 22 S.W. 499, 116 Mo 25, 
88 Am.S.R 570. 

79. Pa .—Beedy v. Nypano B. Co., 
95 A. 843, 250 Pa 51. 


80- Ala —South, etc,, Alabama R 
Co V Higrhland Ave., etc, R. Go, 
23 So. 973, 117 Ala 395. 

81. Ala —South, etc, Alabama R 
Co. V Highland Ave, etc, R. Co, 
supra. 

82. Ala.—South, etc, Alabama R. 
Co. V. Highland Ave., etc., R, Co , 
supra. 

83. Ala—South, etc., Alabama R 
Co V Highland’Ave., etc, R. Co, 
supra. 

84- Ala.—South, etc, Alabama R. 
Co. V. Highland Ave., etc, R. Co, 
supra. 

85- Ala—South, etc, Alabama R 
Co. V, Highland Ave, etc, R Co, 
supra. 

86 . S C.—■'Wlute V. Southern R. Co, 
140 S.E. 660, 142 SC 284, 67A.LJR 
634. 

51 O.J. p 659 note 89. 
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Effect of conveyance as waiver of 
damages Independent of stipula¬ 
tions see supra 9 81 d. 

87. Pa,—^Updegrove v Pennsylva¬ 
nia Schuylkill Valley R Co, 19 
A 283, 132 Pa 540, 7 L R.A. 218— 
Hoffoditz V. Southern Pennsylva¬ 
nia R, etc., Co, 18 A. 126, 129 Pa 
264. 

88 . Ind —^Burrow v. Terre Haute, 
etc, R. Co., 8 NE. 167, J07 Ind, 
432. 

89. Pa—^MoMinn v. Pittsburg^ etc., 
R. Co., 23 A 325, 147 Pa 6 . 

51 C J. p 569 note 94 

90. Pa —^Bredin v. Pittsburg, etc., 
R Co, 31 A 39, 165 Pa. 262. 

91. Mass—New York, etc, R. Co 
V. Railroad Commissioners, 38 N. 
E. 27, 162 Mass. 81. 
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A grant is made on a condition subsequent, which 
must be complied with, where it provides, either 
expressly or impliedly, that the land shall revert 
to the grantor, if the railroad is not constructed,9^ 
or if the land ceases to be used for railroad pur- 
poses,^^ or for the particular railroad purpose for 
which it was granted,94 such as for a coal road to 
be operated as a public railroad ,95 or if the land 
is devoted to a different use.95 A mere promise to 
construct a railroad and operate cars over the land 
granted is merely a covenant,9 7 and not a condi¬ 
tion subsequent ;99 and does not require the com¬ 
pany to operate the road in perpetuity,99 

Construction and operation. A deed with such 
a condition and reversion clause should in case of 
doubt be construed in favor of the grantee railroad 
company.! It is a continuing obligation which can¬ 
not be satisfied by the operation of the road on the 
land conveyed for a limited penod only.^ It does 
not require that the company shall at once use all 
parts of the land conveyed and the company is 
entitled to possession of the entire strip as long as 
any part of it is used for railroad purposes,4 ex¬ 
cept where the condition provides for the reverter 
of such portions as are not so used;^ nor does it 
require that the road shall be built over the en¬ 
tire charter route of the grantee.® The condition 
may be fulfilled by the use of the land for railroad 
purposes by a successor of the railroad company.^ 


§ 90 

Period of nonuse. A temporary nonuser is not 
a breach of such a condition,® and if the reverter 
clause does not purport to specify the period of 
nonuse necessary to a breach of the condition it 
will be construed to mean a reasonable period of 
time.9 If it purports to specify the period, and 
leaves blank the space intended for the designa¬ 
tion of the length of such period, the reverter clause 
as a condition subsequent is void,!® although it 
may still be considered for the purpose of determin¬ 
ing the purpose of the grant!! 

Effect of disposal of adjacent property by grantor. 
Where a conveyance with such a condition subse¬ 
quent is made in consideration of benefits to be real¬ 
ized, the railroad company takes an indefeasible 
title if, after improvements have been made, the 
company purchases the grantor’s adjacent prop¬ 
erty!^ or it is sold by the owner to another.!® 

c. Time for Constmctiou of Road 

A provision In a grant of a right of way that the 
railroad or a certain portion thereof shall be constructed 
and operated within a certain time, as construed from 
the language employed, may be either a condltiotr'preced- 
ent, or a condition subsequent, or a mere covenant. 

A provision in a grant of a right of way that 
the road or a certain portion thereof shall be con¬ 
structed and operated within a certain time, as 
construed from the language employed, may be 
either a condition precedent,!4 or a condition sub- 


92 . Ala—Seaboard Air Line B. Co. 
V. Anniston Mfer. Co., 66 So. 187, 

186 Ala. 264. 

61 C J. p 648 note 83. 

93. Cal.—^Romero v. Department of 
Public Works, 109 P.2d 662, 17 ICkl, 
2d 189. 

N.T.—^In re Opening: and Extending: 
of Nortk Conduit Avenue, Boroug:h 
of Queens, City of New York, 27 
N.T.S2d 841, 262 AppDiv, 70 
Okl—Oklahoma City v. Wainwng:ht, 

187 P.2d 226, 199 Okl. 470—Fuhr 
V. Oklahoma City, 153 P 2d 116, 
194 Okl 482—Jones v. Oklahoma 
City, 145 P.2d 971, 193 Okl, 637. 

61 C.J. p 648 note 34^ 

ConstruotloiL of underpass 
Use of land for construction of 
underpass on railway property to 
take place of grade crossing: wgus not 
violative of restriction on land 
which required land to be used for 
railway purposes, since underpass 
did not require appropriation to new 
purpose, but was merely a means of 
making: scuter use of land for rail¬ 
way purposes.—Shelton v. City of 
Abilene, Tex.Clv.App., 80 SW.2d 361. 

94. Ark —St. Louis Southwestern 
R. Co. V. Curtis, 167 S.W. 489, 118 
Ark. 92i., 

61 C.J. p 549 note 35. 


95. Iowa.—^Monarch Coal Co. v. 
Phillips Coal Co, 166 N.W. 297, 178 
Iowa 660 

61 C-J. p 649 note 37. 

96. Neb—Carr v Miller, 181 N.W. 
567, 105 Neb- 623. 

61 aj p 649 note 38. 

97. Cal —^Palmer v. Los Angeles, 
etc, R. Co.. 208 P. 1012, 66 Cal. 
App. 519. 

Wash—Scheller v. Tacoma R, etc.. 
Go, 184 P. 344, 108 Wash. 848, 7 
AL.R. 810. 

98. Cal.—Palmer v. Los Angeles, 
etc, R. Co, 203 P. 1012, 66 Cal. 
App. 519. 

99. Wash—Scheller v. Tacoma R., 
etc, Co., 184 P. 344, 108 Wash. 348. 
7 AL.R. 810 

61 C. J. p 649 note 41. 

1. Cal.—Tamalpais Land d; Water 
Co. V. Northwestern Pac. R. Co., 
167 P.2d 826, 73 * Cal.App.2d 917 

Tex.—^Btoun v Texas, etc,, R. Co., 
Civ App, 296 S.W. 670. 

2. Ill.—Lyman v. Suburban R. Co., 
60 N.E. 616, 190 HI. 320, 2 L.RA. 
64J?. 

51 C.J p 649 note 43. 

3. Ark—Graham v. St Louis,, etc., 
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R Co, 65 S.W. 1048, 66 S.W. 344, 
69 Ark 662 

61 C.J. p 549 note 44. 

4. Ark—Ritter v. Thompson, 144 S. 
W. 910, 102 Ark 442. 

5- Cal —Hannah v. Southern Pao. 
R Co, 192 P 304. 48 CalApp. 617. 

61 C J p 649 note 46. 

6. Mo—^Morrill v. Wabash, etc., B 
Co, 9 S.W. 657, 96 Mo. 174. 

7- U.S.—Jones v Southern R Co, 
C C.A Ga., 285 P. 19. 

8. Mich —Hlckox v. Chicago, etc, 
R Co, 44 N.W. 143, 78 Mich 616, 
68 N.W. 1106, 94 Mich 237. 

Wash —^Mouat v. Seattle, etc., R. Co„ 
47 P. 233. 16 Wash. 84. 

9. Va.—^Robertson v. Bertha Miner¬ 
al Co, 104 SJBl. 832, 128 Va. 93. 

10. Va.—^Robertson v. Bertha Min¬ 
eral Co, supra 

51 C J. p 549 note 61. 

11. Va.—^Robertson r. Bertha Min¬ 
eral Co., supra. 

12. Tex.—Bl*oun v.* Texas, etc., R. 
Co., C1V.APP., 296 S.W. 670 

51 C.J. p 649 nota 63. 

18- Tex.—Stevens v. Galveston, etc., 
R. Co, Com App., 212 S.W. 639. 

61 C. J. p 649 note 54. 

14. W.Va.—Adams v. Guyandotte 
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sequent,or a mere covenant-i® A substantial 
compliance with such a condition ordinarily is suf¬ 
ficient 1'^ If the condition is the commencement of 
work on the road, the construction and operation 
of any part of the road will satisfy the condition,is 
but if the condition is the construction of the road 
across the premises within a specified time, a com¬ 
pletion of about one half of the gprading is not a 
substantial compliance with the condition.i® Where 
the performance of the condition is dependent on 
the grantor’s selection of the route, the time speci¬ 
fied does not begin to run against the company un¬ 
til the grantor has made such selection.^o 

Where no time stipulated. Where, in case of 
such condition, no time for construction of the 
road or appropriation of the land is specified, there 
is an implied obligation on the part of the com¬ 
pany to construct it within a reasonable time,^^ 
and what is such a reasonable time is largely a 
question of fact, under all the facts and circum¬ 
stances of the particular case.^^ Where the deed 
is made with respect to a statute or ordinance which 
sets a time limit, that time will prima facie be the 
reasonable time implied by law to comply with the 

’condition.23 

» 

Limitation of exclusiveness. A provision in a 
deed conveying a right of way in general terms, 
that this right of way shall be exclusive for a fixed 
period, does not limit the right of the company to 
enter to such period, 24 but limits only the exclusive¬ 
ness of the right for that period, after which the 
grantor may grant other rights of way to other 

companies.25 ’ 


§ 91, - Mode of Construction in General 

A railroad company is bound by a covenant or con¬ 
dition, in the grant to it, with respect to the mode of 
constructing and maintaining its roadbed, 

A railroad company is bound by a covenant or 
condition, in the grant to it with respect to the 
mode of constructing and maintaining its roadbed,26 
such as that it shall be so constructed as not to 
interfere with the landowner’s water power,27 or 
irrigation ditches;28 or so as to permit the build¬ 
ing of a dam by the landowner,29 and to protect 
its own roadway from injury from such dam,30 
with a corresponding duty on the landowner to 
use every reasonable precaution to prevent injury 
to the railroad 31 So, also, the company is bound 
by a covenant or condition that’ it construct and 
maintain in a proper condition necessary culverts, 
drains, and ditches to carry off surplus water and 
drain32 or otherwise bendfit the adjoining land,‘33 
or that it construct a levec.34 Where, in compli¬ 
ance with such condition or covenant, the company 
has constructed its roadbed so as to drain the 
land to the best advantage, it cannot afterward be 
compelled to change its roadbed because natural 
changes have made the diainagc insufficient3S A 
covenant to make a culvert or pass under the rail¬ 
road for the grantor’s benefit does not jtistify the 
company in digging a ditch on the adjoining land 
of the grantor to dram the pas$way.36 

Bridges. Where a contract with the landowner 
gives the railroad company a right to construct a 
bridge over the owner’s land for use in connection 
with its road, such right implies the right to use 
all proper means* to make the bridge an adequate 


Valley R Co., 61 SB 341, 64 W. 
Va. 181. 

51 C J p 660 note 67 
15. NT.—^In re Opening anfl Ex¬ 
tending of North Conduit Avenue, 
Borough of Queens, City of New 
York, 27 NT.S 2d 841, 262 App 
Plv 70. 

61 Cjr. p 550 note58. 
le. Mo.—Krueger v. St. Ltouls, etc, 
R ‘Co, 84 S.W. 898, 186 Mo. 227. 
51C J.p 560 note 69 • 

17. Ga.—tester v. Georgia, etc, R. 
Co, 17 S.B 113, 90 Ga 802. 

K.Cl--Thoinas v. ^Blue 3Eladge, etc, R. 
Co., 57 S.E. 623, 144 N.O 729. 

18. Ga.—^Lester V, Georgia, etc, R. 
CO., 17 SaB 113, 90 Ga. 802. 

19- N.C.—'Thomas V Blue Ridge, 
etc.* R. Co.. 67 S.E. 623, 144 N.C. 
729. 

80. Mich—Waldron v. Toledo, etc, 
R. Co., 21 N.W. 870, 66 Mich 420. 

81. Or—Southern Pac. Co v Erick¬ 
son, 204 P. 942, 103 Or. 311. 

61 CL J. p 660 note 64^ 


32- Or—Southern Pac Co. v. Erick¬ 
son, supra 

61 C J p 66 J. note 65. , 

83. Ala—Seaboard Air Line R. Co 

V Anniston Mfg. Co., 66 So. 187, 
186 Ala. 264. . , 

84. Tenn—Virginia, etc, R. Co. v. 
Crow, 64 SW. 486, 108‘Tenn. 17. 

86 . Tenn.—^Virgima, etc,, R. Co. v. 
Crow, supra. 

26. Ohio —^Miller v. Lake Shore, 
etc., R. Co, 103 N B. 374. 88 Ohio 
St 499, 

61 C J. p 661 note 71, 

87. Pa—^Appeal of Unahgsts, 66 Pa. 
128. 

Wis,—^Hutchinson v, Chicago, etc, 
R. Co., 37 Wis, 682 

88 . SD—Taylor v. White River 
Valley R Co., 135 NW. 768, 29 
SD. 12 , 132 NW 152, 27 S.D 628 

61 C,J p 661 note 73- 

89. XT S. —^Eastern Oregon Co 

V. Deschutes R. Co., Or.,, 246 F. 
400, 158 CCA. 464, certiorari do¬ 
med 38 set 192, 246 IT.S. 672, 62^ 

486 


LEd. 640, and appeal dismissed 39 
S Ct 18, 248 U.S. 534, 63 L Ed 407 
30fc US—^Eastern Oregon Land Co 
V Deschutes R. Co., supra. < 

61 C.J. p 661 note 75. 

31. U.S—Eastern Oregon Land Co 
V. Deschutes R. Co., supra. 

61 C.J. p 651 note 78. 

38. Ark—St Louis, etc, R. Co v. 

Hardle, 133 S.W 31, 87 Ark 475. 

61 C.J p 661 note 77. 

Right of drainage of roadbed to ad¬ 
joining land generally see supra S 
86. i 

si ^fass.—Whitney v. Cheshire R 
do., 96 N.E 67’6, 210 Mass. 263. 

51 C.J, p 661 note 78. 

34-^ Ark—St Louis, etc., R, Co, v. 

Sanders, 121 S.\y. 837, 91 Ark, 153 
51 C J. p 561 note 79* 

35. Mo—^Harrelson v. Kansas City, 
etc., R COw, 62 S.W. 368, 161 Mo. 
482. 

61 C.J p 552 note 80. 

36. NH—HUls V. Boston, etb; R. 
Co., 18 N.H, 179. 
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one for the purpose intended,including the con¬ 
struction of piers and abutments,38 and the right 
to change such piers and, where the contract au¬ 
thorizes the company to uSe as much of the land as 
may be necessarily occupied by the piers, it also 
gives it the right to do so in respect of abutments 
which are but terminal piers of the bridge.^o 

Diversion of watercourse. Where the diversion 
of a watercourse is expressly authorized by the 
terms of the deed of a right of way, the company 
is not liable for the consequential damages result¬ 
ing therefrom unless the work is done negligently 
or unnecessarily.^! Such authority, however, does 
not give the company a right to flood the grantor’s 
land with the waters of streams which before did 
not touch it;^2 and, if the company has the right to 
bring such streams on the grantor’s land, it must 
prepare a proper channel.'*3 

Retaining wall. A covenant that, if the railroad 
company makes excavations on the grantor’s land, 
interfering with the natural support of its surface, 
it is to construct retaining walls to prevent its slopes 
from encroaching on the grantor’s property contem¬ 
plates a protective construction necessary to pre¬ 
vent resulting damage,^^ and it is not intended that 
the wall is to be erected after the construction 
of the slope.*^® 

§ 92. -Lbcation and Operation of Road 

A railroad company la bound by a covenant or con¬ 
dition fn a deed that in consideration of a grant of cer¬ 
tain land it Will locate, construct, and operate its road 
over or through the land conveyed, along a contemplated 
or specified line or route. 

A railroad company is bound by a covenant or 
condition in a deed that in consideration of a grant 
of certain land it will locate, construct, and operate 

37. Pa —Terminal Coal Co v. Pezm- 
sylvama R. Co, 139 A 612, 291 Pa. 

103. 

38. Peu—-Tetminal Coal Co. v. Penn¬ 
sylvania R Co, supra 

39. ' Paj—TJerminal Coal Co. v. Penn¬ 
sylvania R. Co, supra 

40. Pa—Terminal Coal Co. v. Penn- 
'sylvanla R Co., supra 

41- Ark.—St. Louis, etc, R. Co. v. 

Walbnnk. 1 S.W. 646, 47 Ark. 330. 

—^Qursler v. Baltimore, etc., R 
Co., 60 Md. 358. 

42. Ark.—St Louis, etc., R, * 00 . V. 

Harris, 1 e.W. 609, 47 Ark. 840, 

• followed In SU Louis, etc., R. Co, 

V, Ussery, 1 S.W. 878. 47 Ark- 340. 

43. Ark.—St, touis, etc., R Co. v. 

Harris, 1 S.W. 609, 47 Ark. 340. 

44i N.J.—Gumaerd Liead, eto^ 'Cd. 


Its road over or through the land conveyed,^® along 
a contemplated or specified line or route.*^ If 
there is any doubt as to the meaning of the terms 
employed in the grant as to the location of the 
right of way, it should be solved in favor of the 
grantee,48 particularly where the probabilities of 
the case favor such a condition.^® Where the grant 
provides that the right of way shall be located by 
the chief engineer of the state, the boundary, as 
designated by him or by his assistant rmder his au¬ 
thority or direction, is binding on the grantor and 
his privies,particularly where considerable time 
has been allowed to elapse after such location has 
been made.®! 

Period of maintenance. While it has been held 
that in ascertaining whether a railroad is required 
perpetually to maintain the railroad service each 
case must be determined on its particular facts,®^ 
the clear intention of the parties requiring the rail¬ 
road to maintain perpetual railway service cannot 
be brushed aside by invoking the rule that condi¬ 
tions are to be construed against the one relying 
thereon,® 3 and particular conditions in a deed have 
been construed to require perpetual use of a right 
of way for passenger train service.®^ On the other 
hand, it has been held that it is not required that 
the road shall he maintained on the land in perpetui- 
ty,®5 but its maintenance thereon for a long period 
of years is a compliance with the contract,®® and 
its removal to a new location after such time is not 
a breach thereof.®'^ 

§ 93. -Location and Maintenance of Sta¬ 

tion or Termini 

a. In general 

b. Performance of covenant or condi¬ 

tion 

60. Ga.—Douskerty v. Western, etc, 
R Co., 63 Ga. 304 

61. Ga—^Dousherty v. Western, etc, 
R. Co, supra. 

62. Cal—Rosecrans v. Pacific Elec¬ 
tric Ry. Co., 134 P. 2 d 246, 21 Cal. 
2 d 602. 

53. CaJ—^Rosecrans v. Pacific Elec¬ 
tric Ry. Co., supreu 

54. Cal.—Rosecrans v. Pacific Elec¬ 
tric Ry Co, supra. 

65. U-S—^Bryan v. LoulsviUe, etc., 
R. Co, 244 P. 350, 157 CCA. 98, 

, error} dismissed and, certiorari de¬ 
nied. 38 S.Ct 33,4, 246 U-S. 661, 62 
, LJB3d. 92L 

tr.S!-Br^aii v. Louisville, etc., 
B- Co., supra. 

57- v. Louitsville, eto., 

R. Co., supra. 

61 C J. p 552 note t. 


V. Brie R. Co, 104 A. 134, 92 N.J 
Law 216. 

46. asr J.—Gumaerd Lead, etc., Co. v. 
Erie R. Co., supra 

46. Neb—^Moseley v. Cbicasro, etc, 
R. Co., 78 N.W fe98, 67 Neb. 686 . 

51 C J. p 552 note 93. 

A substantial oompUance witb 
such a covenant or condition is geur 
eraJly sufficient—-Tlnion Pac. R. Co. 
V Cook, Neb., 98 P. 281. 39 CXJA 
86 

47. S.C.—Groce X- Greenville, etc.* 
R Co., 78 S.B. 888 , 94 S.C. 199. 

51, C. J. 652 note 94. , ’ 

Location of* way >or land coi^veyed 
greneraJly see supra ff 81 c. 

lU-—B3[rby v. Wahasih, etc., .R. 
'Co., 109 m. 412- ^ ' 

49. * HI —Hlrby v. Wabash, etc., R. 
, '* C6., supra. 
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§ 93 

a. iQ Qeaeral 

A provision in a conveyance of land to a railroad 
company that the company shall locate, construct, and 
maintain a station or depot on the land conveyed is, ac¬ 
cording to the Intention of the parties, binding as a cove¬ 
nant, condition precedent or condition subsequent. 

A provision in a conveyance of land to a railroad 
company that the company shall locate, construct, 
and maintain a station or depot on the land con¬ 
veyed, either as the whole or as a part of the 
consideration therefor, unless it is too indefinite 
to be enforceable,® 8 is, according to the intention 
of the parties, binding on the company as a cove¬ 
nant,® ^ as a condition precedent,®® or as a con¬ 
dition subsequent,®! where it appears from the 
terms of the condition that it was intended by the 
parties that, if the land was not used for station 
purposes, it should revert to the grantor; and the 
failure of such a covenant or condition to specify 
the length of time it is to run does not render it 
void per se.®^ Where under statutory authority 
a railroad has come into the control of the state, and 
it accepts lots as a donation for the purpose of 
erecting depots and turnouts thereon, the state does 
not obligate itself thereby to fix on such lots as a 
terminus,®® although if the lots are not used for 
the purpose designated a reconveyance thereof may 
be enforced.®^ 

At particular place, A railroad company may 
agree to a covenant or condition to erect and per¬ 
petually to maintain a depot at a particular place 
on the land,®® unless the interests of the public 
demand its removal,®® and the grantor may burden 
the land with such a covenant for the benefit of 
other land in the vicinity, whether or not owned 


by him,®7 Accordingly, a covenant requiring the 
company to erect and maintain a depot at a par¬ 
ticular place on the land conveyed in considera¬ 
tion of a grant of a right of way is a valid cove¬ 
nant for a breach of which the company will be 
liable in damages,®® except that it is invalid as being 
contrary to public policy where performance there¬ 
of will render it impossible for the company to 
discharge its duties to the public,®® as where the 
provision also prohibits the company from erecting 
other depots within prescribed limits.*^® 

b. Performance of Covenant or Condition 

In the absence of a provision for maintenance in 
perpetuity or during a specified period, a covenant or 
condition by a railroad company to locate, construct, or 
maintain a station on the land conveyed does not obli- 
gate the company to maintain a station, on the land 
or at the place specified, indefinitely or forever, and 
the company may abandon the station or depot when, 
by reason of changing conditions of traffio and public 
interests, it is no longer required. 

A substantial compliance with a covenant or con¬ 
dition requiring the location and maintenance of a 
station or depot on the premises is generally suffi¬ 
cient.'^^ In the absence of a provision for mainte¬ 
nance in perpetuity, or during a specified period, 
such a covenant or condition docs not obligate the 
company to maintain a station, on the land or at the 
place specified, indefinitely or forever,'^® but the 
covenent or condition is presumed to be made sub¬ 
ject to the exigencies of the company's further de¬ 
velopment and needs and the interests of the pub¬ 
lic,*^® and the railroad company may abandon the 
station or depot when, by reason of changing con¬ 
ditions of traffic and public interests, it is no longer 


68 . Ark—St. I-ouis. etc., B. Co v. 

Berry, 110 SW 1049, 86 Ark 309. 
51 C J. p 553 note 6. 

Location of station in absence of 
covenant or condition see supra S 
57. 

59. Tenn.—^Farrar v. Nashville, C 
& SL L. Ky, 36 SW.2d 95, 162 
Tenn. 313 

51 ax p 653 note 7. 

Covenant held not to mn with land 
Tenn—^Farrar v, Nashville, C. & St 
L. By., supra. 

She phrase <*ereot and maintain**, 
as used in connection with cove¬ 
nant to erect and maintain railroad 
depot, has a well-defined meaning: 
which must control Interpretation of 
deed conveying land to railroad.— 
Cunningham v. New York Cent, B 
Co., 48 N.B.2d 176, 114 lnd.App. 90. 

60. Miss —^Maxwell v. Mississippi 
Valley Co., 48 So. 610, 95 Miss 
466. 

51 C X p 558 note 8, 


61, Miss—^Yazoo, etc., B. Co. v. 
Lakeview Tract. Co., 66 So, 393, 
100 Miss. 281 

51 C X p 553 note 9. 

62, W.Va.—Harper v. Virginian B. 
Go., 86 S.E 919, 76 W.Va 788. 

63, HI.—^Taylor v. Whitney, 5 HI. 
61. 

64- HI,—Taylor v. Whitney, supra. 

65, Tex—^Mosel v. San Antonio, eta, 
B. Co., CivApp, 177 SW 1048. 

Contracts as to location of stations 
generally see supra S 61. 

66 . *U S —Texas, eta, R Co. v. Mar¬ 
shall, Tex, 10 set 846, 136 US. 
393, 34 L.Ed 385. 

51 C.X p 553 note 15. 

67- Tex—San Antonio, etc, R. Co. 

V. Mosel, CivApp., 195 S.W. 621. 
51 C.J. P 553 note 16. 

68 . Ky —^Lexington, etc, R Co v. 

Moore, 131 SW. 257, 140 Ky. 614. 
61 C J p 663 note 17. 

Damages for breach of covenant Or 
condition generally see infra 9 97. 
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69. Ga.—^ReidsviUe, etc,, B. Co. v 
Baxter. 79 SB. 187, 13 Ga,App. 867. 

7a Ky—^Lexington, eta, B. Co v 
Moore, 131 SW. 267, 140 Ky. 614. 

51 ax p 554 note 19. 

71. Ind—Cunningham v. New York 
Cent R. Co., 48 N.B 2d 176, 114 
IndAiPP 90. 

Miss —City of Jackson v. Alabama & 
V. B. Co., 160 So. 602, 172 Mias. 
628. 

51 C J p 554 note 21. 

72. U,S.—Central United Nat Bahk 
of Cleveland v Fort Smith & W, 
By. Oo„ D.C.Ark., 32 F.Supp. 668. 

Ind —Cunningham v. New York 

Cent R. Co,'48 N.B 2d 176, 114 
Ind.App. 90. 

51 C.J. p 554 note 22. 

73. Colo—^Denver & S. L, By, Co. 
V. St Clair, 28 P 2d 340, 94 Colo. 

67. 

Ind.—Ciuzmingham v. New York 

Cent R. Co., 48 N.B 2d 176, 114 
Ind App 90. 

51 C.J. p 564 note 28. 
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required,74 regardless of the enhanced value of the 
adjoining land of the owner, by the continuance of 
the station.75 Accordingly, if it is maintained for 
a number of years and until the compan 3 r’s inter¬ 
est and public convenience require its abandonment 
or removal, it is a substantial compliance with the 
covenant or condition,7 6 and is sufficient to dis¬ 
charge the company from further liability thereun¬ 
der,-77 and this rule has been held to apply not¬ 
withstanding the covenant or condition provides 
for the “permanent” establishment of the depot, 
etc ,78 since such a provision is sufficiently com¬ 
plied with by the establishment of the depot, with 
no intention at the time of removing or abandon¬ 
ing it 79 This does not mean, however, that a rail¬ 
road may arbitrarily refuse to establish or main¬ 
tain a station at any place, when it has obligated 
itself so to do,89 or escape its obligation merely be¬ 
cause it is losing money,8^ and it is not a sufficient 
compliance that the company has used the land for 
other railroad purposes as its business requires.®^ 

Character of station. The character of the sta¬ 
tion to be located and maintained under such a cove¬ 
nant or condition, including the stopping of trams 
thereat, is to be determined by the needs of those 
who use it, and of the public, as construed in con¬ 
nection with the terms of the grant.83 in the ab¬ 
sence of any stipulation as to size and character of 
the building, ordinarily such a station or depot only 
is required as is suitable and adequate for the rea¬ 


sonable requirements of the normal passenger and 
freight business in that place ;84 and, since this 
in effect means a good and substantial station or 
depot,85 the legal effect of such a covenant or con* 
dition is not changed by the insertion of the words* 
“good and substantial” before the word “depot”8ft 
or by the modification of the deed before execution 
to provide for a passenger as well as a freight de- 
pot.87 

Time for construction. Where the contract fixes 
no time for the construction of the depot, it will 
be concluded that the parties intended that it should 
be erected within a reasonable time after the op¬ 
eration of trains began over the road.88 

Extension of terfninus, A condition in a deed of 
land for depot purposes, not to use the premises 
for ^ny other purposes, is not violated by extend¬ 
ing the road beyond the point of its terminus as it 
existed when the deed was given.89 

§ 94. - Private Crossings, Fences, and 

Cattle Guards 

a. In general 

b. Time for construction and excuses 
c Character and sufficiency 

a. In General 

A railroad company Is bound by a Covenant or con¬ 
dition Imposed by the conveyance that it will erect and 
maintain a fence along its roadway on the premises con- 


74. U.®—Central United Nat Bank 
of Cleveland v Fort Smith & W 
Ry Co, DC Ark, 8S FSupp 668 

Colo —^Denver & S. L Ry Co v 
St Clair, 28 P 2d 340, 94 Colo 67 
Ky—^MefLcham v Louisville & N. R. 

Co, 169 SW2d 830, 293 Ky 642. 

61 C J. p 664 note 24. 

Power of determiJOLatioiL 

Public utilities commission has 
power, subject to review by district 
court, to determine whether public 
Interest requires termination of con¬ 
tract with private person to main¬ 
tain station at certain point—Den¬ 
ver & S L. Ry Co. V. St. Clair, 28 
P 2d 340, 94 Colo. 67. 

75. Ky—^Johnson v Louisville, etc, 
R Co., 11 S,W2d 96, 226 Ky 397 

76. U S —Central United Nat. Bank 
of Cleveland v Fort Smith & W. 
Ry. Co. DC Ark, 32 FSupp 668 

Colo—^Denver & S L. Ry. Co v. St. 

Clair, 28 P2d 340, 94 Colo. 67. 

Ind—Cunningham v New York 
Cent R Co, 48 NE 2d 176, 114 
IndkApp., 90. 

61 C.J. p 554 note 26. 

77. Ky.—^Heacham v. Louisville & 
N R, Co., 169 S-W.2d 830, 293 Ky 
642. 

61 C J p 554 note 27. 


Order of publlo service coxnmlsBioxL 
Permissive order of public service 
commission authorizing railroad to 
abandon depot, in and of itself, does 
not justify abandonment of depot so 
as to relieve railroad from liability 
for damages for breach of covenant 
to erect and maintain depot on land 
conveyed to railroad for such pur¬ 
pose—Cunningham v New York 
Cent R Co. 48 NE 2a 176, 114 Ind 
App 90. 

78. Ky —^Meacham v Louisville & 
N R. Co, 169 SW.2d 830, 293 Ky. 
642 

51 C J p 664 note 28- 

78. U S —Texas, etc, R Co v. Mar¬ 
shall, Tex, 10 set. 846, 136 US 
393, 34 LEd. 385 
51 C J. p 564 note 29 

80. Ind-Cunningham v New York 
Cent R Co, 48 NB.2d 176, 114 
Ind App 90 

Md—Maryland, etc, R Co. v. Silver, 
73 A. 297, 110 Md. 510. 

81. Ind—Cunningham v. New York 
Cent. R. Co., 48 NE2a 176, 114 
Ind App. 90. 

88. Ky—^Louisville, etc, R. Co- v. 
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Baskett, 104 SW 695, 31 KyL. 
1035 

51 C.J p 566 note 31 

83. Colo —^Denver & S. L Ry Co v. 
St Clair, 28 P 2d 340, 94 Colo 67. 

61 C J p 666 note 32. 

The word "statioiL’’ has been oon» 
strued to mean a regular station 
with an agency and an agent in ac¬ 
cordance with a practical construc¬ 
tion of the contract by the parties — 
Denver & S L Ry. Co. v. St Clair, 
28 P 2d 340, 94 Colo 67 

84. Ky—Louisville, etc., R. Co v. 
Johnson, 270 S W 68, 207 Ky. 813. 

61 C J. p 556 note 33 

85. Ky, —Louisville, etc, R Co v. 
Letcher County Coal, etc, Co, 243 
S W 46, 196 Ky. 297 

86. Ky—^Louisville, etc, R Co. v. 
Letcher County Coal, etc, Co., su- 
pra. 

61 C J p 656 note 86 

87. Ky—^Louisville, etc., R. Co. v. 
Letcher County Coal, etc, Co., su¬ 
pra 

61 C J. p 656 note 86. 

88. Ky —^Elkhom, etc., R. Co. v. 
Dingus, 220 S W 1047, 187 Ky 812. 

89. NJ—Southard v New Jersey 
/ Cent. R Co, 26 NJLaw 13. 
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veyed, op construct and maintain cattle guards, or con¬ 
struct and maintain a private or farm crossing thereon- 

Where a railroad company accepts a convey¬ 
ance,^^ and occupies a right of way granted there¬ 
in, it is bound, in the absence of any right to cross 
the land save under the conveyance, by a cove¬ 
nant or condition imposed by the conveyance, in 
definite terms, that it will erect and maintain a 
fence along its roadway on the premises conveyed,®^ 
or construct and maintain cattle guards or con¬ 
struct and maintain a private or farm crossing 
thereon,®5 even though it is necessary to reduce 
the grade of the road in order to do so;®® and,, 
where such duty is agreed on in the agreement 
for the sale, the landowner has a right to incorpo¬ 
rate it as a covenant in the deed of conveyance,®*^ 
and, even though such agreement is not incorpo¬ 
rated in the deed, it may be held binding on the 
company where it constitutes a part of the con¬ 
sideration for the deed.®® 

Such a crossing clause in a deed of a right of 
way, dividing the grantor’s farm, creates a right in 
the nature of an equitable restriction over the right 
of way, and estabhshes a quasi easement of per¬ 
petual use of the way for the crossing ®® Whether 
such a covenant contemplated maintenance as well 
as the making of a crossing depends on the in¬ 
tention of the parties as construed from the terms 
thereof in connection with the nature of the sub¬ 
ject matter;! and where, under a deed contain¬ 


ing such a covenant, no right is reserved or grant¬ 
ed to the landowner to enter and build or maintain 
a crossing, owing to the character thereof and the 
continuing necessity therefor, a covenant for the. 
permanent maintenance of the crossing by the rail¬ 
road company is implied.® A covenant or condi¬ 
tion for the construction of a crossing without any. 
limitation on the use of contiguous land is not bro¬ 
ken by the construction of a station and switch 
near the crossing, whereby traffic at that point is 
greatly increased.® 

Location of crossing. If the covenant does not 
designate the location of the crossing it contem¬ 
plates, that it shall be on land then owned by the 
grantor and ^where the performance of the con¬ 
dition IS dependent on the grantor’s selecting the 
place at which the crossing is tq be constructed, 
the obligation becomes fixed only when such se¬ 
lection is made,® and it has been held that, in such 
a case, damages fon a failure to perform such con¬ 
dition can be recovered only on a showing that 
the grantor designated the place.® 

Duty on landowner. The company and owner 
may, by their Contract, place the duty of erecting 
and maintaining fences, etc., on the landowner,*^ 

’ and under some statutes, if the landowner, in such 
, a case, elects not to perform the work himself, the 
railroad company may erect the fence at the rea¬ 
sonable expense of the landowner.® 


90. Ind.—^Pittsburgh, etc., R Co. v. 
Wilson, 72 N.E 666, 34 IndApp. 
324- 

61 C J. p 556 note 41. 

91. Ind —^Pittsburgh, etc , R Co v. 
Kearns, 108 NE, 873, 58 Ind.App. 
694. 

99. Md—^lilnthicum v. Washington, 
etc, Electric R. Co., 92 A. 917, 124 
Md. 263. 

51CJ. p 555 note43. 

93. Ind—Louisville, etc, R. Co. v. 
Moore. 6 hr.E. 413, 106 Ind 600. 

61 aj. p 555 note 44. 

Construction and maintenance of 
fences generally see infra 5$ 176*- 
181 . 

Conveyance as releasing company 
from fence building see supra § 
31 d. 

94. Ky.—Louisville, etc, R. Co. v. 
l>urbm, 198 SW. 908, 178 Ky. 363 

61 C J. P 556 note 45. 

Construction and maintenance of 
cattle guards generally see infra 
S§ 176-181. 

96. W.Va.—^Recco v. Chesapeake & 
O. Ry. Co., 32 SB 2d 449, 127 W 
Ta. 32L j 

51 C.J. p 556 note 46. 


Construction and maintenance of 
private or farm crossings general¬ 
ly see infra S§ 169-176. 

Duty to construct private crossing 
generally see infra { 170. 

Use by public 

Where private crossing over rail¬ 
road tracks was created by covenant 
running with land contained in deed 
conveying right of way through 
farmlands, fact that owners of por^ 
tions of dominant estate which had 
been subdivided into town lots had 
made no objections to use of such 
crossing by public as connecting link 
with public highway, m absence of 
dedication, did not destroy the right 
to ,a private crossing —^Recco v 
■ Chesapeake & O. Ry. Co, supra 
96. Miss —^Yazoo, etc., R. Co v. 

Hughes, 103 So. 805, 139 Miss 177. 
51 C J. p 556 note 47. 

Pa—^Hall v. Clearfield, eta, R 
Co, 31 A. 940, 168 Pa. 64 
51 C J p 656 note 48, 

98- Pa—^Perkiomen R. Co v. Bro- 
mer. 66 A 369, ^17 Pa 263. 

51 C J. p 566 note 49. 

99. Miss—Childs V Boston, etc, R. 
Co, 99 NE. 967, 213 Mass 91, 48 
II.R.A..N S., 378. 
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1. Ind.—Pittsburgh, eta, R. Co v. 
Wilson, 72 N.B 666, 34 IndApp 
324. 

51 C J. p 556 note 51 

2. W.Va —^Briscoe Home v Ohio 
River R Co. 89 S.B 727, 78 WVa 
602, LR A1916P 1294. 

51 C J. p 556 note 52. 

3- N.Y.—^Perry v. Lehigh Valley R. 
Co. 30 N.Y.S, 140, 9 Misc 615, af¬ 
firmed 36 NYS. 1114, 86 Hun 617 

61 C J p 556 note 63. 

4. Ky—Big Sandy R Co. v. Rice, 
143 S W 46, 146 Ky. 619, rehearing 
denied 143 S W. 1199, 147 Ky 646 

51 C J P 666 note 64 

5. Iowa.—^Hull V. Chicago, B & P. 
R Co. 22 N.W 940, 65 Iowa 713. 

61 C J p 667 note 65. 

6. Iow€U — ^Hull V. Chicago, B. & P 
R Co, supra. 

51 C J p 667 note 66. 

7. Ky—Louisville, etc, R Co. v 
Durbin, 198 S.W. 908* 178 Ky. 863 

8. Mass.-T-New York Cent., eta, R 
Co. V Clarke, 117 N.E. 822, 228 
Mass 274 

51 C.J. p 657 note SB. 
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b. Time for Gonstmctioii and Ezcnses 

Unfess the conveyance specifies the time withfn 
which private crossings, cattle guards, or fences are to 
be constructed, the obligation of the railroad company 
IS to comply with such duty within a reasonable time 
after it takes possession, or after the road is completed. 

Unless the conveyance specifies the time within 
which crossings, cattle guards, or fences are to 
be constructed,9 the obligation of the railroad com¬ 
pany is to comply with such duty within a rea¬ 
sonable time after it takes possession!® or after the 
road is completed.!! If the company fails to per¬ 
form this duty, within the time specified, or with¬ 
in a reasonable time, it is not liable as a tres¬ 
passer for running on the right of way secured 
from the landowner.!^ 

A railroad company cannot avoid its duty to per¬ 
form a covenant or condition to construct and 
maintain a private or farm crossing on the ground 
that, since the conveyance and covenant or condi¬ 
tion were made, it has made such changes in its 
tracks, etc., that the erection and maintenance of 
such crossing would be a great embarrassment to 
it in operating its road,!8 or on the ground that 
the building of the crossing at the particular place 
or grade designated would be at a considerable 
expense,!^ or because of the public service char¬ 
acter of the railroad company ;!5 nor can it exon¬ 
erate itself from such duty by a statutory condem¬ 
nation of the nght of way.!® • Where the company 
has assumed responsibility for the maintenance of 
a fence or crossing, it cannot exempt itself from 
such obligation by conveying the property to an¬ 
other company, without the landowner’s consent,!*^ 
nor is it excused for failing to maintain the-cross¬ 
ing by the fact that it had constructed it accord- 


.§ 94 

ing to plans agreed on, but that it had collapsed.!® 
c. Character and Sufficiency 

The language of the particular covenant or condi¬ 
tion, as construed in connection with the general rules 
relating to the character and sufficiency of private or 
farm crossings over a railroad right of way, controls m 
determining the character and sufficiency of the cross¬ 
ing to be constructed and maintained thereunder. 

The language of the particular covenant or con¬ 
dition, as construed in connection with the gen¬ 
eral rules relating to the character and sufficiency 
of private or farm crossings over a railroad right 
of way, controls in determining the character and 
sufficiency of the crossing to be constructed and 
maintained thereunder;!® and as so construed may 
include the duty of constructing necessary ap¬ 
proaches to the crossing,2® as where it is necessary 
to elevate the tracks above or lower them beneath 
the natural surface of the ground,^! and also ex¬ 
tends to a crossing over an additional width of the 
right of way which the company has acquired by 

condemnation.22 

Such a covenant or condition also includes a 
bridge over a watercourse, through the lands of the 
grantor, which is diverted by the railroad company 
so as to run parallel to the tracks, and partly on 
the right of way and partly on the land of the gran¬ 
tor ,23, but where, through negligence of the own¬ 
er of the kream, the channel is deepened and wid¬ 
ened, the railroad company cannot be required to 
pay the entire cost of rebuilding the bridge which 
has been destroyed or washed away by high wa- 
ter.24 

Even though the railroad company is not bound 
to construct and maintain a particular mode of 


9. Ind —Cincinnati, etc, R Co. v 
Harris, 61 Ind. 290., 

51 C J p 557 note 59. 

10. Ind—Indiana, etc, R Co v, 
Koons, 5 N.H 549, 105 Ind 507. 

11. Ill—Springrfleid, etc’, Ttact Co. 

V. Warrick, 94 983, 249 III. 

470, AnnCas WlSA 187 

61 C J. p 667 note 61. 

12. Ky—Mt Sterling: Coal Road Co. 
V Beatty, 4 Ipr.L*. 366. 

13. HI—Cleveland, etc., R. Co. v. 
Hobble, il 111 App. 396 

Excuses for nonperformance of cov¬ 
enants or conditions grenerally see 
infta 9 96. 

14. Ky—Cincinnati Southern B. Co 
V. Hudson, 11 SW. 509, 88 Ky 480, 
10 KTy t. 1043. 

—liinthlcum v. Washingrton, etc., 
Electric R. Co., 92^ A. 9l7„124 Md. 

268 . 


15. Md—^Linthicum v Washington, 
etc, Electric R Co, supra ^ 

16. Ky—Stafford v Big: Sandy R. 
Co, 105 S W 389, 32 Ky L. 154 

61 C J ‘p 667 note 69. 

17. Ky—^Louisville R Co v. Wigr- 
gingrton, 161 S W 209, 166 Ky. 400. 

18. Wash—Clemons v Grays Har¬ 
bor, etc, R. Co, 114 P. 866, 68 
Wash 38 

61 C J. p 658 note 71. 

I 

19. Ky.—^Louisville & R. Co v. 
Pierce, 230 SW2d 430, 818 Ky. 
189' 

Mass —Cooley v. Boston & M. R. R, 
21 N.E2d 953, 803 Mass. 871, 122 
A,LR. 1166. 

WVa—^Recco v% Chesapeake & O 
Ry Co, 32 S.B.2d 449» 127 W.Ta. 
821 

61 C J. p 668 note 74. ' ’' * 

Character and* sufficiency of private | 
or farm crossing: generally see in¬ 
fra 5 173. ♦ 


trnderground crosslngr 
Where landowner and railroad ac¬ 
quiesced in construction of under- 
grround railroad crossing: pursuant to 
easement calling: for grade crossing:, 
cdunty, as grrantee of hig:hway right 
of way from railroad, could not com¬ 
plain—^Beck V, Lane County, 18 P.2d 
694, 141 Or. 680. 

20. Ky—^Louisville, etc, R Co. v. 
Tuttle, 268 S.W 688, 201 Ky. 798. 

61 C.J. p 668 note 76. 

21. Ky—^Louisville, etc., R. Cb. v. 

Tuttle, supra . > 

22. Ind—^Pittsburgh, etc, R, Co, v. 
Kearns, 128 N E. 42, 191 Ind 1. 

61 aj. p 668 note 77: ' 

23. WVa.—^Briscoe Home v. Ohio 
River R. Co., 89 S E. 727, 78 W.Va. 

■“‘602, LRA1916P 1294. 

24. W Va —^Brisooe Home v. Ohio 
• RiVer H. Co., supra. 
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crossing, if it does so and acquiesces therein for 
a number of years, it cannot afterward abolish 
it and substitute another mode of crossing with¬ 
out the landowner’s consent unless it makes prop¬ 
er compensation therefor,25 or makes a crossing 
that is as convenient to the landowner as the old 
one was.26 

Fence or cattle guard. Where a covenant to 
fence does not specify how it shall be done, the 
law implies a promise to do it in the usual way, and 
that it shall be complete for the purpose for which 
it was intended.^7 Where the character of the 
fence or cattle guard to be erected is regulated by 
statute, the statutory regulation must be complied 
^vlth by whomsoever the fence or cattle guard is 
erected 28 For example, if the deed requires the 
grantor to erect and maintain all necessary fenc¬ 
ing, and the railroad company to make proper cat¬ 
tle guards, the fencing required to be erected is 
such as both parties would have been required to 
construct and maintain by statute except for the 
contract,^® and the cattle guards such as the stat- 
Tute requires the railroad company to provide ,30 
'«and, where under such a deed the grantor does not 
build any parallel fencing on the railroad’s right 
of way, the railroad company is not required to 
provide cattle guards 3i 

§ 95 ^ .— Effect of Succession to, or Trans¬ 

fer of, Property 

a. Of grantee 

b. Of grantor 

a. Of (hrantee 

A successor of a railroad company, such as a grantee 
or assignee, ts ordinarily bound by all the conditions and 
covenants in a conveyance to the original company which 
run with the land. 


Subject to the rules relating to conditions or 
covenants running with the land in general, a suc¬ 
cessor of a railroad company, such as a consolidated 
company, 32 or a grantee or assignee, unless it has 
never taken possession of or used the land or 
exercised any ownership over it,33 is bound by all 
conditions and covenants in a conveyance to the 
original company which run with the land,34 such 
as a covenant to furnish the grantor with an annual 
pass and on condition that a failure to do so will 
work a forfeiture of the grant,35 or a covenant or 
condition to construct and maintain a station or 
depot on the premises,35 or to construct or main¬ 
tain fences,37 cattle guards, or crossings.38 A cor¬ 
poration purchasing a railroad is charged only with 
such conditions as attach by law,33 and no presump¬ 
tion anses from its mere occupancy of the land un¬ 
der a deed that there has been a private agreement 
as to certain conditions which would not otherwise 
attach.43 

A succeeding company is not bound by a covenant 
or condition which does not run with the land,41 
or which is contained in an unrecorded contract, 
not made a part of its deed, in the absence of proof 
of actual notice of the contract providing therefor 
nor is it bound by a parol agreement with its pred¬ 
ecessor, the consideration for which is a claim for 
damages which is not a lien on the land, where the 
burden imposed by the agreement is junior to a 
trust deed under which the succeeding company ac¬ 
quires title, and is not necessary for the proper 
construction and operation of the road.^® Xhe 
mere fact that one railroad company is operating 
a road constructed by another does not establish an 
assumption by it of an obligation incurred by the 
latter in the construction of its road.44 


55. N.T—^Fox V. Buffalo, etc., R. 
Co, 128 NYS 183, 67 MIsc. 621 

SI C.J. p 558 note 80. 

56. NY — ^Fox V. Buffalo, etc., R. 
Co., supra. 

Idalio.—Lane v. Pacific, etc., R. 
Co., 67 P. 656, 8 Idaho 230 

38. Ky—^Louisville, etc, R. Co v. 
Burhin, 198 S.W. 908, 178 Ky, 863. 

39. Ky—^Louisville, etc., R. Co. v. 
Durbin, supra. 

30. Ky.—^Louisville, eta, R. Co. v 
Durbin, supra. 

SI C.J. p 558 note 86. 

31. Ky—Louisville, eta, R. Co, v. 
Durbin, supra. 

38. N.Y—^Morgan Lake Co v. New 
York. N H. & H. R. Co, 186 NE. 
685, 262 N.Y 234 
SI C.J. p 559 note 1. 

33. Tenn.—Carnegie Realty Co. v. 


Carolina, etc. R. Co., 189 S-W. 871, 
136 Tenn. 300. 

34- N.Y.—^Morgran Lake Co, v. New 
York, N, H & H. R Co.. 186 N E, 
685, 262 N.Y 234—^Morgan Lake 
Co, V. New York. N H & H R Co , 
245 N.YS. 116, 230 App.Div. 356 

61 C.J. P 559 note 3. 

35. Mo—^Ruddick v, St. Louis, etc, 
R. Co., 22 SW. 499. 116 Mo. 25, 38 
Am.SR. 570. 

36. Ill.—^Latham v. Illinois Cent. R 
Co., 97 NE. 254, 253 111, 93. 

51 C.J. p 659 note 5. 

37- Ind—^Millikan v. Hunter, 100 N. 
E. 1041, 180 Ind 149. 

61 C.X p 659 note 6. 

38- N.Y.—^Munro v. Syracuse, etc, 
R Co, 93 NB 616, 200 N.Y. 224, 
21 Ann Cas. 594 

51 C.J. p 559 note 7. 
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39. Tex —^Logue V. Southern Kansas 
R. Co, 167 S W. 806, 106 Tex. 446. 

4a Tex.—^Logue v. Southern Kan¬ 
sas R Co, supra. 

51 C J p 560 note 9 

41. Pla.—Armstrong v. Seaboard 
Air Line R. Co., 96 So 606, 85 Fla 
126. 

51 C J. p 560 note 16. 

Private crossing 

Ohio—^Zens v Railroad Co., 14 Ohio 
N.P.N.S., 202, 

48. Ky.—Witt V Louisville, etc., R 
Co, 270 SW. 732, 208 Ky. 126 

51 C J. p 560 note 11. 

43. Iowa—Hunter v. Burlington, 
etc, R, Co., 41 N.W. 806, 76 Iowa 
490. 

44. Obllgatloa to oonstniot form 
orosalng 

Mo.—Sheridan v, Atchison, eta, R. 
Co., 56 Mo.App. 68. 
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Purchase through third person. Notwithstanding 
a railroad company procures the premises indirectly 
through a third person employed by it, it is bound 
to perform all conditions and undertakings in the 
deed conveying such premises if it constructs and 
operates its road under such conveyance.'*^ Where 
the deed to the right of way is made to such third 
person and the covenants therein are made with 
him personally, he is personally bound for their 
subsequent performance or breach,*® although the 
grade for the railroad thereon is constructed by a 
railroad company *7 

Assignment of contract of purchase. Where a 
contract of purchase, containing covenants which 
run with the land, is assigned to another com¬ 
pany, to whom a deed is made by the grantor, 
containing such covenants, the contract becomes 
merged in the deed, and cannot thereafter be 
enforced against the original purchaser, as con¬ 
taining personal covenants.*® 

b. Of Orantor 

Covenants and conditions, In a deed of land for rail¬ 
road purposes, may be enforced by the grantor, although 
he subsequently conveys the adjoining land to a third 
person if the later grant reserves rights against the rail¬ 
road company. In the absence of such a reservation, 
however, a covenant or condition that runs with the 
land ordinarily may be availed of and enforced against 
the railroad company by the original grantor’s successor 
In title, such as his assignee or grantee. 

Covenants and conditions, in a deed to land for 


railroad purposes, may be enforced by the grantor, 
although he subsequently conveys the adj'oinmg land 
to a third person, if the later grant reserves rights 
against the railroad company;*® and, where there 
is a reversion clause for condition broken in the 
original deed to the railroad company, no estate or 
interest m the strip of land so conveyed passes to a 
subsequent grantee of the adjoining land,®® unless it 
is transferred to him by terms of the conveyance 
to him;5i and especially he has no such estate or 
interest where the deed to him expressly reserves 
or excepts such strip of land.®® In the absence of 
such a reservation, however, the conveyance of a 
tract of land abutting on a railroad right of way 
includes the servient estate in the right of way,®® 
and a covenant or condition that runs with the land 
ordinarily may be availed of and enforced, against 
the railroad company, by the original grantor’s 
successor in title, such as his assignee or grantee,®* 
to the extent that it could have been availed of by 
the original grantor,®® except that, where the cove¬ 
nant has already been broken at the time of the 
transfer, it does not pass without an express assign¬ 
ment.®® 

A covenant by a railroad company to erect and 
maintain fences, cattle guards, or a farm cross¬ 
ing, when in the form of a covenant running with 
the land, is available, against a company claiming un¬ 
der the conveyance, for the protection of the gran¬ 
tor’s assignees or grantees,®^ including a lessee of 


45. PnrblLaBa througli construction 
oozapony 

Ga—Chattanooga, etc, R Co. v. Da¬ 
vis, 16 S E 626, 89 Ga. 708. 

45. Ind—Polk v Givens, 90 NB 
19, 44 Ind App. 667 

61 C J. p 560 note 15. 

47. Ind—^Polk v Givens, supra. 

48. Ga.—^Nelson v. Atlanta, etc, R 
Co, 69 SB. 1118, 136 Ga. 672. 

49. Ky—Cmcinnatl Southern R. Co. 
V. Hosran, 13 Ky Op. 1096. 

50. Cal.—^Hannah v. Southern Pac 
R, Co., 192 P. 804, 48 Cal App. 617. 

51. CaL—^Hannah v Southern Pac. 
R. Co., supra 

69. Cal.—Hannah v. Southern Pac 
R. Co., supra. 

53. U.S —^Roxana Petroleum Corp 
V. Sutter, CC.AKan, 28 P2d 169. 

54. Md —^Middleton Realty Co. v 
Roland Park Civic Deasrue, 78 A.2d 
200 . 

Hass.—^Hlles v. Boston, R B & L 
R. Co., 174 N-.E 200, 274 Mass 87. 

W.Va.—^Recco v. Chesapeake & O. 
By. Co., 32 S.B.2d 449, 127 W.Vk 
321. 

61 C.jr. p 660 note 23. I 


RlghLt of reentry 

(1) Under statute prohibiting: 
transfer of mere ri^ht of reentry for 
breach of condition subsequent to 
anyone except owner of property af¬ 
fected thereby, such a right In gran¬ 
tor and his heirs under reverter pro¬ 
vision in deed conveying parts of two 
lots to railroad company for right of 
wav purposes was inalienable to any¬ 
one except such company, so that 
grantor’s subsequent deed, conveying 
lots in their entirety to individual, 
did not convey right of reentry — 
Puhr v Oklahoma City, 158 P 2d 115, 
194 Okl. 482—Jones v. Oklahoma 
City, 146 P.2d 971, 193 Okl. 637. 

(2) Where right of refentry, re¬ 
served to landowner in deed convey¬ 
ing portion of lot to railroad for 
right of way purposes, was not alien¬ 
able when right was created, but 
thereafter law was changed making 
contingent renmlnders the equiva¬ 
lent of a conditional limitation and 
alienable, landowner’s subsequent 
conveyance by quitclaim deed of all 
his interest in Ipt cctrried with It 
right of reSntry.—Puhr v. Oklahoma 
City, supra. 


Coast Line R. Co, 81 So. 86, 202 
A b l a. 583. ^ 

51 C J. p 561 note 24. 

58. Ky—^Witt v Louisville, etc, R 
Co., 270 S,W. 732, 208 Ky. 126 
51 C.J. p 561 note 25. 

57. Ky.—^Louisville & N* R Co. v 
Pierce, 230 S.W.2d 430, 313 Ky. 
189. 

Mass —^Miles v. Boston, R. B. & L. B 
Co, 174 N.B 200. 274 Mass 87. 

51 C J P 661 note 26. 

Owners of dominant estate 
A railroad’s covenant “to build 
and maintain a good crossing with 
cattle guards,** contained m deed 
conveying right of way through 
farm lands, runs with land and is en¬ 
forceable In suit by owners of any 
portion of dominant estate which 
has been subdivided Into town lots, 
in absence of any limitation In cov¬ 
enant as to duration or purpose of 
crossing—^Recco v. Chesapeake & O. 
Ry. CO., 82 S.B.2d 449, 127 W.Va 
321. 

Purchaser of land oa both slAes of 
track 

The fact that portion of tract of 
land exclusively on one side of rall- 


55. Ala.—^Patterson T« Atlantic 
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such a grantee^^ or of the grantor Under a 
statute requiring a railroad company to keep and 
maintain its general offices at the place where it 
has contracted for the locating thereof, the grantee 
of a tract of land on which a railroad company has 
located its depot, offices, etc,, is entitled to the 
benefit of any contract with his grantor for the per¬ 
manent maintenance of them thereon.®^ Where a 
railroad company accepts and registers a deed con¬ 
veying the land on which a depot is erected, and 
containing a covenant on its part to maintain its 
depot on such land, and thereby induces purchasers 
to buy contiguous lands of the grantor on the faith 
of the recitals in the deed, it is estopped to deny 
that it is bound by the covenant, even though it has 
in fact obtained the full title through another in¬ 
strument;®^ and even though, such a covenant is not 
for the benefit of land previously conveyed by the 
grantor to other parties, the removal of the depot 
may be restrained at the instance of a ’person who 
purchased land that was owned by the common 
grantor at the time of 'the covenant, and is there¬ 
fore entitled to the benefit of the covenant.®^ 

Covenant or condition by grantor. Likewise such 
a covenant or condition^ on the part of the grantor, 
is enforceable against his successor in title,such 
as a covenant binding the grantor to erect or main¬ 
tain fences along the nght of way.®^ A subsequent 
purchaser from the grantor is not bound by written 
agreements of which he had no notice, actual or 
constructive, at the time of the purchase.®® 

§ 96. - Excuses for Nonperformance and 

Waiver of Performance 

The general rules as to the release or waiver of cove¬ 


nants or conditions In a deed or of excuses for the non¬ 
performance or breach of such covenants or conditions 
usually apply with respect to the nonperformance or 
breach of covenants or conditions m a grant of land to 
a railroad company. 

The general rules as to the release or waiver of 
covenants or conditions in a deed or of excuses for 
the nonperformance or breach of such covenants or 
conditions apply with respect to the nonperformance 
or breach of covenants or conditions in a grant of 
land to a railroad company.®® Thus a railroad com¬ 
pany cannot excuse its failure td perform con¬ 
ditions or covenants contained in a grant on the 
ground of financial embarrassment,®7 or for want 
of room, where it can acquire additional land by 
condemnation,®® or on the ground that it has con¬ 
centrated its force on some other part of its line;®® 
or on the ground of defects of title, if with knowl¬ 
edge thereof it retains exclusive and undisputed pos¬ 
session of the land;*^® or because the part of its 
roadbed in question has been damaged or washed 
away by the ordinary action of waters, without any 
fault on its part, but not to such extent that it 
cannot be repaired and protected against further in¬ 
jury,unless it protects itself by contract against 
such damages nor in case of a grant in a town 
can it be released from the performance of such 
conditions by an ordinance bf the town.73 The rail¬ 
road company is excused from performing a condi¬ 
tion or covenant, the performance of which is 
rendered void by a subsequent statutc,*^^ and it has 
been held that, if the estate has already vested in 
the railroad company, it will not be divested by 
reason of such nonperformance but on the other 
hand it has been held that, if such covenant or con¬ 
dition constituted the consideration for the grant, on 


road track running: througrh tract 
was owned by another than persons 
purchasing rest of tract on both 
sides of track from grantors of rail; 
way right of way did not preclude 
such purchasers from enforcing their 
right under right of way deed to ad¬ 
ditional cattle passway under track 
—Ijouisvllle & N R •Oo*. V. Pierce, 
230 S.W2d 480, 818 Ky. 189. 

58. Ky—Louisville & N. it Oo v. 
Pierpe. supra. 

59. Pa—Kelemenan v Pittsburg, 
etc, R. Co., 52 Pa.Super. 52. 

51 OJ p 561 note 28. 

60. Tex.—^Logue v. Southern Kansas 
R Co., 167 S W. 805, 106 Tex 445. 

61. Tex—San Antonio, etc, H Co 
V. Mosel, CivApp, 195 SW. 621 

62. Tex —San Antonio, ^tc, R, Co. v. 
Mosel, supra. 

63. Ind —Union; ' Tract. Oo. v. 


Thompson, 111 648, 61 Ind. 

App. 183 

61CJ. p-562 note34. 

64. Hass.—New York Cent, etc., R. 

Co. V. Cljsirke, 117 322, 228 

Mass* 274 

51 C J, p, 562 note 84. 

65. Ohio—^Pittsburg, etc, R Co v 
Bosworth, 18 NE 63S, 46 Ohio St 
81, 2 LRA 199 

6VC T. p 562 note 36!. 

66. Ky —Chicago, etc., R. Co v. 
Dodds, 181 SW 666, 167 Ky. 624. 

51 CJ p 562 note 39. 

As to fences, cattle guards, and 
crossings see supra $ 94 b. 

R.I—^New York, etc, R Co, v. 
Providence, 19 A 759, 16 RI. 746. 

68. GflC—^Reldsville, etc, R Co v. 

Baxter, 79 SB 187, 18 GaApp 867. 
51 O.J p 662 note 41. 

69.. N.C—^li^cDowell V. Blue Ridge, 
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! etc, R. Co., 67 S.B. 620, 144 N.C. 
721 

51 C jr. p 662 note 42. 

70. Ky—^Loulsvillo, eta, R. Co. v. 
Letcher County Coal, etc., CO., 243 
SW. 45, 195 Ky 207. 

51 C I. p 562 nolo 43. 

71. U.S.—Perguflon v Omaha, etc, 
R Co., Neb, 227 P. 613, 142 0 C.A 
145 

72. US—Ferguson v. Omaha, etc., 
R. Co., supra. 

73. Ill—^Lyman v Suburban R Co, 
60 N.B. 515, 100 lU, 320, 62 L.RA 
645 

61 O.J. p 662 note 46. 

74- Ill—^Hlte y. Cincinnati, etc,, R 
Co., 119 N.E 904, 284 Ill 297. 
WVa—^Bell v. Kanawha Traction & 
Electric Co., 98 SM 886, 88 W.Va 
640 

i 

75.^ Ill—Hite V. Cincinnati, etc., B. 

Oo, supra. 

51 C.J. p 662 note 48. 
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the covenant or condition thus becoming impossible 
of performance, the company should either restore 
the property or pay for it on equitable terms.^® 

Waiver or release, A covenant or condition may 
be waived pr a forfeiture saved by acts of the gran¬ 
tor which show an intention to forego the benefits 
of the condition.77 A railroad company's statutory 
duty to construct necessary culverts or sluices is 
not waived by the grantor by reatals in the convey¬ 
ance that, as a consideration therefor, the company 
will maintain in good condition all drainage ditches, 
etc., as long as they are deemed necessary by the 
grantor but such provision merely adds the fur¬ 
ther duty of maintaining existing ditches.*^^ A 
grantor’s release of his right to recover damages 
from the railroad for its failure to discharge such 
statutory duty must be sustained by a sufficient con- 
sideration.8^ 

§ 97, - Rights and Remedies of Parties 

a In general 

b Cancellation, rescission, or reformation 
c Injunction 
d. Damages 

a. In General 

Where a railroad company falls to comply With the 


covenants or conditions on which land was granted to 
It, the grantor may maintain an action against the com¬ 
pany for damages sustained by reason of the breach. 

As in the case of a breach of covenants or con¬ 
ditions m a deed generally, where a railroad com¬ 
pany fails to comply with the covenants or conditions 
on which land was granted to it, the grantor, unless 
he is estopped by his acquiescence or laches,®^ may 
maintain an action against the company for damages 
sustained by reason of the breach,82 in which action 
the general rules apply as to parties,pleading,24 
evidence,®^ and trial 26 

While it has been held that, where the deed con¬ 
veying land to a railroad company expressly provides 
that land conveyed shall revert in case of breach 
of covenant, tiie grantor is relegated to the remedy 
so provided,27 it has also been held that the grantor 
may sue for damages, even though the contract con- 
ve 3 dng the land gives the grantor a right to have a 
reconveyance on a breach of a condition, but does 
not specifically provide that such reconveyance 
shall be the exclusive remedy on such breach, 22 and 
the fact that the grantor has such an election does 
not give the grantee a right to elect whether it 
will respond in damages or by a reconveyance.22 
The grantor may sue to recover the land or its value 
together with such other considerations as have 


76. Ky —^LfOUisville, etc, R Co v 
Crowe, 160 SW 750, 156 Ky 27, 
49 1. R A ,N S , 848 

51 C J p 562 note 49 

77. Ohio —Central Ohio Light & 
Power Co v Hixenbaugh, 3 NE. 
2d 919, 52 Ohio App 467. 

51 C J. P 562 note 50 

78. Tex —^Missouri, etc, R Co. v. 
Riverhead Farm, 117 SW. 1049, 
58 T6x,C|iv App 643 

79. Tex—^Missouri, etc, R. Co. v 

Riverhead supra 

80. Tex —^Missouri, etc, R Co v 
Riverhead Farm, supra. 

81. La—Gayden v Louisville, etc., 
R Co., 1 So 792, 39 La Ann. 269. 

51 C.J p 563 note 58. 

82. Ky—^Louisville & Interurban R. 
Co. V Guenther, 105 SW2d 1029, 
268 Ky 790 

La—^Louisiana Farms Co v Yazoo 
& M. V. R Co, 154 So 446, 179 La. 
539 

N T —Morgan Lake Co. v. New York, 
N. H & H R Co. 246 NYS 116, 
230 App.Div. 356. 

51 C J p 557 note $3, p 563 note 59 
Lien for damages for breach of con¬ 
dition see infra § 264. 
licaiiLteiiance of swttoli and flag stop 
Where railroad was prevented 
from carrying out agreement in 
right-of-way deed to maintain switch 
and flag stop on' plaintllTs premises 


by interstate commerce conamission 
order directing abandonment of line, 
and railroad did not seek to retain 
benefit received and offered to return 
right of way to plaintiff, railroad 
was not obligated to compensate 
plaintiff for loss of switch and flag 
stop—^Meacham v. Louisville & N. 
R Co. 169 S W.2d 930, 293 Ky. 642 
Defenses 

In action against railroad for 
breach of an agreement in right-of- 
way deed to maintain * switch and 
fiag stop on plaintiffs premises, plea 
that railroad had abandoned line and 
switch under an order of interstate 
commerce commission stated a good 
defense —Meacham v. Louisville & 
N R Co, supra. 

83. Ky—Chicago, M. & G H Co. v. 
Dodds & Johnson, 181 S^W. 666, 167 
Ky 624. 

Tenants 

In action by grantor to rfecov^r for 
injury to crops, caused by breach of 
covenant in deed to railrbad of right 
of way to fence and ditch, tenants 
are not necessary parties—<!hicago, 
M. G. R. Co V. Dodds & Johnson, 
supra. 

84. Ind—^Pittsburgh, etc., R Co. v. 
Kearns, 108 N.E. 873, 58 Ind.App, 
694. 

61 C J. p 563 note 60. 

85. NY—^Morgin lake Co, t. 


York, N H & H. R, Co., 186 NE 
686, 262 NY 234 
61 C.J. p 563 note 61 
Evidence held sufflclent 
La —^Louisiana Farms Co v. Yazoo & 
M Y. R Co. 154 So. 446, 179 La. 
539. 

Evidence held insnflloient 
N Y —^Morgan Lake Co. v New York, 
N H & H B. Co., 186 N.B. 686, 
262 N Y. 234. 

86. Directed verdict held anthorised 
Ind —Cunningham v. New York Cent. 
R Co., 48 N B 2d 176, 114 Ind.App. 
90. 

Questions fox jury 
N J —Gumaerd Lead, etc., Co v 
Bne R Co, 104 A. 134, 92 NJ. 
Law 216 

51 C J p 563 note 62 [b]. 

XnstructioBS held proper 

Ind —^Pittsburgh, etc., R Co v. 

Kearns, 128 NB. 42, 191 Ind. L 
51 C J p 563 note 62 [a]. 

87- Ohio—New York Cent. R Co v. 
City of Bucyrus, 186 N.B 450. 126 
Ohio St 558, foUowed in Bush v. 
Hague^ 191 NE. 5, 128 Ohio St. 
342. 

88. N.Y —Fairchild v. City, etc.. 
Contract Co, 138 N.Y.S. 133, 153 
AppJDiv. 277. 

89. N.Y.—Fairchild v. City, etc.. 
Contract Co., supra. 
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passed,®® but he may not sue both for the land and 
for damages for its taking.®^ It has been held that, 
where the condition is a condition subsequent, with¬ 
out any promissory undertaking on the part of the 
grantee, the gp'antor is entitled only to a forfeiture 
of the estate,®2 and not to a decree for specific per¬ 
formance®® or a judgment for damages.®^ 

b. GanceUation^ Eescission, or Eeformation 

Ordinarily, a grantor is not entitled to a cancellation 
or rescission of a grant to a railroad company for the 
mere breach of a covenant or condition, unless the whole 
enterprise is abandoned. 

Ordinarily, a grantor is not entitled to a can¬ 
cellation or rescission of a grant to a railroad com¬ 
pany for the mere breach of a covenant or con¬ 
dition,®5 unless the whole enterprise is abandoned.®® 
Equity will not cancel a right-of-way deed on the 
ground of failure to issue an annual pass as con¬ 
sideration additional to that expressed in the deed, 
where compliance with the agreement is prohibited 
by the Interstate Commerce Act.®^ So, also, in the 
absence of fraud, a right-of-way deed will not be 
canceled because of a breach of a contemporaneous 
parol agreement,®® nor in a suit to cancel such a 
deed will alternative relief in damages be granted 
for such breach, where the deed itself recites a 
money consideration that is actually paid and the 
nonperformance complained of is not incorporated 
in or made a condition in the written conveyance.®® 

The grantor may, on tendering back the price 
paidji maintain a suit in equity for the cancellation 
of a conveyance which has been obtained by fraud.® 


It has been held that a violation by the railroad 
of a provision of a right-of-way contract does not 
authorize the termination of the contract by the 
grantor and the forcible removal of the tracks.® 

Where a railroad company receives a right-of-way 
grant on payment of money and an agreement to 
construct a crossing, the agreement to construct the 
crossing has been held to be severable from the 
grant, and the railroad company may rescind such 
agreement, if it is found necessary in the improve¬ 
ment of Its road, and subject itself to monetary 
damages without losing the grant.^ 

Reformation, The grantor may maintain an ac¬ 
tion for the reformation of the contract to convey 
by the insertion of a covenant or condition, to make 
it conform to the terms agreed on,® 

c. Injunction 

The grantor may sue for an Injunction to restrain 
the railroad from breaking the covenants or conditions 
of a conveyance of land. 

The grantor, instead of suing for damages or for 
forfeiture of the land, may sue for an injunction to 
restrain the railroad company from breaking the 
covenants or conditions of a conveyance of land,® 
and for damages for breaches already made and 
the mere fact that the grantor has delayed m bring¬ 
ing suit does not bar him from equitable relief where 
defendant is not prejudiced by such delay.® Thus 
until the public interest requires the removal of a 
depot, the railroad company may be restrained from 
removing it in violation of a covenant,® but a judg- 


90. Tex—^Tyler v. St, Louis South¬ 
western R Co, ClvApp, 87 SW 
238. reversed on other srrounds 91 

S.W 11, 99 Tex. 491 

51 C J p 564 note 67. 

91- Tex—Gulf, etc., R. Co. v Dun- 
man, 11 S.W. 1094, 74 Tex 265 

92. Iowa—Close v Burlington, etc, 
R Co, 19 N.W. 886, 64 Iowa 149 

Wash—^Mills V. Seattle, etc, R. Co., 
89 P 246, 10 Wash. 620. 

Forfeiture for breach of condition in 
private grant see infra $ 120. 

93. Iowa—Close v. Burlington, etc, 
R. Co., 19 N.W. 886, 64 Iowa 149 

94. Iowa.—Close v. Burlington, etc, 
R Co, supra. 

Wash—^Mills V Seattle, etc., R Co„ 
89 P. 246, 10 Wash 520 

95. Mo—^Haydon v. St Louis, etc., 
R Co, 121 SW 16, 222 Mo. 126 

61 C J p 666 note 87. 

Forfeiture for breach of condition 
see infra § 120 

96. Ga —Savannah, etc., R Co v 
Atkinson, 21 So 1010, 94 Geu 780, 

51 C.J. p 565 note 89. , 

97. W.Va.—Dorr v. Chesapeake, etc., | 


[ R Co, 88 S.B 666, 78 WVa 150, 

' LRA1916F 622 

51 C J p 565 note 90. 

98. Miss —New Orleans Great 
Northern R Co. v Belhaven 
Heights Co, 84 So. 178, 122 Miss 
190, 13 ALR 560 

51 C.J !p 565 note 91. 

99. Miss —New Orleans Great 
Northern R Co. v, Belhaven 
Heights Co., supra. 

1. S C.—Cochran v. Greenville, etc, 
R Co. 81 SE 191, 97 SC. 34. 

51 C.J p 565 note 85. 

2. SC—Cochran v. Greenville, etc., 
R Co., supra 

51 C J p 565 note 86. 

3. Ind,—^Barth v Pittsburgh, C., C 
& St. L Ry. Co, 93 N.B 536, 176 
Ind 554. 

4. Pa—^Williams v Delaware, etc., 
R Co. 99 A 477, 265 Pa 133—Lil- 
ley V. Pittsburg, etc., R Co., 62 A 
852, 213 Pa. 247. 

5. Mo—Jewett v Chicago, etc, R 
Co, 46 Mo App 68. 

51 C.J. p 565 note 84. 
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6. Ga—Wardlaw v Southern Ry 
Co, 33 SB 2d 304, 199 Ga. 97, 

61 C J p 564 note 73 
Petition held insxiiaclent 
Petition to enjoin use of land for 
any purpose at variance with stipu¬ 
lation in deed to railroad that it 
should be used only for railroad 
depot did not state a cause of action 
against railroad in absence of allega¬ 
tion of any understanding between 
railroad and its grantees that gran¬ 
tees would attempt an illegal use of 
land conveyed—Wardlaw v. South¬ 
ern Ry. Co, supra 

7. N.T.—Atlantic Mills v. New York 
Cent R COm 223 N.Y S 206, 221 
AppDiv 386, aiUrmed 162 N.T.S 
614, 248 N.Y 635. 

8. N T.—^Atlantic Mills v. New York 
Cent R Co., supra. 

51 C J p 564 note 75. 

9. Tex —San Antonio, etc., R. Co v 
Mosel, C1V.APP, 196 S.W 621— 
Mosel V. San Antonio, etc., R. Co, 
Civ App, 177 S.W 1048. 

61 Cjr. p 564 note 77 [a]. 
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ment restraining such removal in violation of a 
covenant does not prevent such removal in obedience 
to an order of the railroad commission when public 
benefit requires such removal,^® since while the 
railroad commission has authority to enforce the 
law as to the removal of railway depots, it is not 
its duty to enforce contracts of railroad companies 
with private individuals as to the maintenance of 
depots.i^ So, where the condition of a license 
granted is that the license shall be void unless the 
road IS constructed within a certain time, the li¬ 
censor may enjoin the further extension of the road 
over the line after such time has elapsed ^2 Where 
the company subsequently finds it necessary to dis¬ 
regard a covenant or condition in order properly 
to discharge its duty to the public, it will not be 
enj'oined against a breach of its agreement,but 
the owner of the land will be remanded to a suit for 
damages growing out of the breach.!^ 

A grantor cannot compel discontinuance of rail¬ 
road operations as a means of secunng performance 
of a contract obligation to himself.^® 

A railroad company may maintain a suit against 
the landowner to enj‘oin interference with the nght 
of way and to quiet title,^® and in such suit the 
court may restrict the nght of the landowner to a 
private crossing of the track to be maintained by 
him at the place designated in the conveyance.^^ 

d. Damages 

(1) In general 

(2) Failure to erect or removal of station 

(3) Failure to construct and maintain 

fence or crossings 


(1) In General 

As a general rule, the measure of damages for a 
breach of a covenant or a condition by a railroad com¬ 
pany Is the actual damage sustained by reason of such 
breach, and the landowner is not entitled to recover 
speculative damages. 

As a general rule, the measure of damages for 
a breach of a covenant or a condition by a rail¬ 
road company is the actual damage sustained by 
reason of such breach,and the landowner is not 
entitled to recover speculative damages.^® The 
measure of damages has been held to be the differ¬ 
ence in the value of the land before and after the 
breach, 20 or the difference in the rental value of 
the land before and after the breach.2i 

As to ditches and drains; levees- Where a rail¬ 
road company violates its contract as to constructing 
and maintaining a culvert or ditches, by reason of 
which adjacent land is injured, the amount to which 
plaintiff is entitled is the actual damages sus¬ 
tained,22 and, in case of injury to growing crops, is 
the difference in value of such crops immediate!}" 
before the injury and their value immediately aft¬ 
er 23 The measure of damages in such cases as to 
land in cultivation is the difference in value between 
what was raised and what could have been raised 
except for the breach,24 and, as to land the grantor 
was prevented from cultivating, has been held to 
be its rental value,25 or the cost and expense of re¬ 
storing the land to its former condition, and the loss 
occasioned by being deprived of the use of it, with 
interest.26 It has been held that the measure of 
damages for a breach of contract to construct a 
proper levee is what it would reasonably cost to 
build the levee which the railroad company con- 


10. Tex—San Antomo, etc, R Co 
V. Mosel, Civ.App. 195 SW 621. 

11. Tex.—San Antonio, etc, R Co 
V. Mosel, CivApp, 195 SW 621— 
Mosel V San Antonio, etc, R Co, 
CivApp,177SW 1048 

12 . Mich —^Detroit, etc , Plank Road 
Co. V Detroit Suburban R Co, 61 
NB 880, 103 Mich 585 

N* C —McDowell v. Blue Ridge, etc, 
R Co, 67 SB 620, 114 NC 721 

13. Ohio—Miller v L S & M S 
R. Co, 12 Ohio N.P.,]SrS, 683 

14. Ohio —^Miller v, L, S & M S. R 
Co, supra. 

IB. Fla — Taylor v Florida East 
Coast R Co. 46 So. 674, 64 Fla 
636, 16 LRA.NS, 307. 

51 C J p 665 note 83%. 

16. Or —Oregon-Washington R., 
etc., Co V. Reed, 169 P 342, 170 P 
300, 87 Or. 398 

17. Or —Oregon-Washington R, 
etc, Co. V. Reed, supira. 

74 C.J.S —32 


18. WT,—^Morgan Lake Co. v. New 
York, N H & H R Co, 186 NE 
686, 262 NY. 234—Morgan Lake 
Co V New York, N. H & H R 
Co, 245 NYS. 116, 230 App Div 
356 

61 C J p 666 note 97 
Stipulations with respect to dam¬ 
ages see supra § 90. 

Interest was properly allowed on 
amount recovered as damages for 
breach of covenant.—^Morgan Lake 
Co V New York, N H «fc H. R. Co, 
186 NB 685, 262 NY. 234. 

Bamaged loe 

Measure of damages for railroad’s 
breach of covenant to pay for dam¬ 
ages by sparks, ashes, cinders, or 
coal dust to ice beyond nght-of-way 
strip was difference between market 
value of clear ice, and fair reason¬ 
able value in market of damaged ice 
—^Morgan Lake Co v. New York, N. 
H, ^ R. R C3o.. 186 NEL 685, 262 N. 
Y. 234. 


19. Ga.—^Reidsville, etc, R. Co. v. 
Baxter, 79 S E 187, 13 GaApp 367 

51 C J p 565 note 96. 

20. US —^Loewenthal v Georgia 
Coast, etc, R Co, DCGa, 265 F 
961, affirmed, CCA., Clarke v. 
Aiken, 276 P 21 

51 C J p 565 note 98 

21. Ind —^Louisville, etc. R Co v 
Malott, 34 N.B 709, 136 Ind 113. 

22. Wash—^Moorman v Seattle, 
etc, R Co, 36 P 696, 8 Wash. 98 

61 C J p 666 note 1. 

23. Tex —Sabine, etc , R. Co v Jo- 
achimi, 58 Tex. 456. 

61 C J. p 666 note 2. 

34. Ky—Chicago,' etc, R Co v. 
Stahr, 212 S W. 116, 184 Ky. 629— 
Chicago, etc., R. Co. v. Dodds, 181 
SW 666, 167 Ky 624. 

25. Ky—Chicago, etc., R Co v 
Stahr, 212 SW. 116, 184 Ky. 629. 

28. Tex—Sabine, etc., R. Co. v. Jo- 
achiml. 68 Tex. 456. 
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tracted to construct and that the landowner is 
not entitled to recover, in addition, damages sus¬ 
tained by loss of crops due to the railroad com¬ 
pany’s failure properly to construct the levee, since, 
if plaintiff wished to avoid such loss, he might 
haye done the work himself. 

A stipulation for liquidated damages for the 
breach of one covenant or condition does not apply 
to and authorize the recovery of such damages for 
the breach of a different covenant or condition's 

(2) Failure to Erect or Removal of Station 

The measure of damages for a breach of a covenant 
or condition to erect and maintain a station on the land 
conveyed Is determined by the injury actually sustained 
by reason of such a breach. 

The measure of damages for a breach of a cove¬ 
nant or condition to erect and maintain a station on 
the land conveyed, in consideration of the con¬ 
veyance, is determined by the inj'ury actually sus¬ 
tained by the grantor by reason of such breach, 
and, in case of a failure to erect a station, the meas¬ 
ure of damages has been held to be the value of the 
land or right of way given,^! with interest from the 
time the company took possession and also the 
amount in which the adjacent land would have been 
increased in value by the erection of the depot, that 
IS, the difference between the value of the land with¬ 
out a depot and its value if a suitable depot had 
been cohstnictecL^S The increased value of the 
property with a depot for business purposes may 
be considered in this connection,but not the profits 
which might have been made in busmess on the 
Iand.35 Where the depot is eventually erected, and 
the breach consists in the failure to erect it within 
the time agreed, or within a reasonable time, the 
damages are measured by the benefit which the 
grantor would have derived therefrom to the time 
of performance,®^ or, as has been held, by the legal 


interest on the amount by which the value of land 
of such owner would have been enhanced by the 
erection of the building for the time its erection was 
delayed 3*^ Where land is conveyed in consideration 
of a depot being established thereon, and the depot, 
after being established, is ordered by the railroad 
commission to be moved to another point, the grantor 
may recover the fair value of the land conveyed to, 
and appropriated and retained by, the company,3® 
but not for consequential damages that may result 
to plaintiff in matters of business convenience and 
decreased values of contiguous property, from a 
change in the depot site ordered by an authorized 
governmental agency.® 3 

(3) Failure to Construct and Maintain Fence 
or Crossings 

Where a railroad company violates a covenant or 
condition to construct or maintain a fence or private 
crossing, recovery may be had for the reasonable cost 
of erecting the fences or constructing and maintaining 
the crossing, and for damages to the adjoining land 
caused by such construction, together with such dam¬ 
ages as may have resulted from the inconvenience of not 
having the fence or crossing, and also together with spe¬ 
cial damages proximately caused by the omission of such 
structures. 

Where a railroad company violates a, covenant or 
condition to construct or maintain a fence or private 
crossing, although the grantor has not finst done 
such work,40 recovery may be had for the reasonable 
cost of erecting the fences or cattle guards-or con¬ 
structing and maintaining the crossing,41 and for 
damages to the adjoining land caused by such 
construction,42 together with such damages as may 
have resulted up to the time of trial, to the use and 
enjoyment of the adjoining land, from the incon¬ 
venience of not having the fence or crossing,4® such 
as the depreciation in the rental value of the land,44 
and also together with special damages proximately 


27. Ark.—St. liOUis. etc, R. Co. v 
Sanders, X21 SW. 337, 91 Ajrk 163 

28. Ark.—St. Liouis, etc, R. Co. v, 
Sanders, supra. 

29. Wash—Clemons v. Grays Har¬ 
bor, etc., R. Co., 114 P. 866, 63 
Wash 38. 

61 C J. p 566 note 8. 

30. Ind—^LfOuisrlUe, etc, R. Co v 
Sumner, 5 NH. 404, 106 Ind. 55, 65 
AmR. 719. 

31. Ark—St Louis, etc., R. Co. v 
Berry, 110 SW 1049, 86 Ark. 309 

NJ—New York, eta, R Co. v. Stan¬ 
ley, 35 NJTEq 283 

32. N.T—New York, etc., R. Co. v 
Stagey, supra. 

33. Ky—^Louisville, etc., R, Co.” v. 


Letcher County Coal, etc, Co, 243 
S.W. 45, 195 Ky 297. 

51 C J. p 666 note 13. 

34, Pa—^Watterson v. Allegrheny 
Valley R. Co., 74 Pa 208. 

35. ICy—^Elkhorn, etc, R Co v. 
Lingrus. 220 SW 1047, 187 Ky 812 

Pa—Watterson v Allegheny Valley 
R. Co , 74 Pa. 208. 

38. Ky—^Louisville, etc, R Co. v. 
Baskett, 104 S.W. 695, 31 KyL 
loss 

37. Ky,—^Louisville, etc, R Co. v 
Johnson, 270 S W. 68, 207 Ky 813 
—^Blkhorn, etc, R, Co v Dingus, 
220 SW 104^7, 187 Ky. 812. 

38, Pla —^Armstrong v. Seaboard 
Air Line R. Co, 95 So. 606, 85 Fla 
126. 


39. Pla —^Armstrong v. Seaboard 
Air Line R Co., supra. 

40. Ind —^Indiana, eta, R. Co. v 
Koons, 6 NHL 649, 106 Ind 607. 

61 C J, p 667 note 21 

41. Ind —^Louisville, etc., R Co v. 
Power, 21 NB 761, 119 Ind 269. 

61 C J p 667 note 22. 

42. Ind—^Pittsburgh, etc., R. Co. v. 
Wilson, 91 N.E, 725, 46 IndApp 
444. 

51 C J. p 567 note 23. 

43. Ky.—^Louisville, etc, R, Co. v 
Tuttle, 268 S.W. 688, 201 jfey 798 

61 C J. p 667 note 24. 

44. Ind—^Lake Brie, eta, R. Co v. 
Griffin, 63 NB. 1042, 57 NB 722, 
26 IndApp. 188 

51 C J, p 567 note 25* 
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caused by the omission of such structures,such 
as the value of cattle killed,and damage to crops 
or pasturage.^7 if the crossing is not intended as 
a farm crossing alone, but is to be used by others 
claiming under the grantor, the damages are not to 
be estimated merely with respect to the value of the 
land to the owner, but the uses to which it is 
reasonably capable of being put should be con¬ 
sidered The court, however, in any action for 
such damages, may grant leave to the railroad com¬ 
pany to construct the crossing within a reasonable 
time, in lieu of paying the amount that it would 
reasonably cost to construct it On a breach of 
stipulation to maintain a crossing, which collapses 
from an undisclosed cause, the company is liable for 
at least nominal damages and such actual damages 
as the grantor can show.^O 

§ 98 . Use of Land or Rights Acquired 

As a general rule, land acquired by q railroad com¬ 
pany for a right of way is charged with a public use for 
railroad purposes, but, fn some Jurisdictions, if the rail¬ 
road acquires a fee-simple title to the land, the right to 
use the land is as absolute and unrestricted as that of 
an individual as long as the state does not complain. 


As a general rule, land acquired by a railroad com¬ 
pany for a right of way, either by condemnation or 
by purchase or grant from the owner is the private 
property of the company, but is charged with a 
public use for railroad purposes,®^ and may be used 
only for railroad purposes, since, as discussed 
supra § 2, a railroad is a quasi-public corporation, 
and due to the fact that to subject the property to an 
additional use of a private nature imposes on the 
servient estate an additional burden rfor which the 
easement was not acquired and the owner has not 

been compensated. 

Unrestricted rights. In some jurisdictions, how¬ 
ever, if the railroad company acquires a fee-simple 
title in the land, its right to use the land is as 
absolute and unrestricted as that of an individual,^4 
at least as long as the state does not complain Ac¬ 
cordingly, with the exceptions that its operations 
must not interfere with its railroad business,56 or 
seriously invade and endanger public rights,57 a rail¬ 
road may exercise the rights and powers usually in¬ 
cident to such ownership in any manner and for any 
purpose not hurtful to others,56 regardless of any 


45- Ind—^Louisville, etc., R iCo v. 
Power, 21 N E 751, 119 Ind 269 

51 C J, p 657 note C4. 

40. Ind—^LomsviUe, etc, R Co. v 
Power, supra 

51 C J. p 567 note 27. 

47. Ky.—Chzcagro, etc, R. Co v. 
Dodds, 181 SW 666, 167 Ky 624 

61 C J. p 667 note 23 

48. Md-r-Washington, etc. Electric 
R Co. V ‘ Linthicum, 96 A 448, 
127 Md. 267 

49.. Ind —^Pittsburgh, etc , R Co v. 
Kearns, 108 N.E. 873, 68 IndApp 
694 

51 C J p 667 note 30 

50. Wash.—Clemons v Grays Har¬ 
bor. etc, R. Co, 114 P. 866, 63 
Wash 38 

51. IT S —Sioux City, Iowa v. Mis¬ 
souri Valley Pipe Line Co, DC 
Iowa, 46 F.2d 819. 

Ky —City of Grayson v. Eastern 
Kentucky Southern Ry Co, 62 S 
W2d 1034, 260 Ky. 316—^Loitisville 
& N R Co. V Williams, 63 SW 
2d 761, 246 Ky. 466—^LouisVille & 
N R. Co. V. Hagan, 131 SW. 1018, 
141 Ky 20. 36 LKA,N.S, 189 

Mo.—^Brown v. Weare, 162 S.W.2d 
649, 348 Mo 136, 136 A.LR 286. 

Ke^b—Lubdeke v. Chicago & W^ 
Ry. Co.. 231 N.W. 698, 120 Neb 
124, 71 A L R. 912. ‘ * 

N.C.—Sparrow v. Dixie Leaf Tobao^ 
coCd.. 61 SE.2d 70K>. 232 N.C.689 

Pa-—^Lehigh Nay. .Coal Co.,v. Penn¬ 
sylvania Public UtUity CoznzniB- 
sion, 1 A.2d 640, 133 Pa.Biiper. 67. 

61 C J p 668 note 36. 


Condemnation of land for railroad 
purposes see Eminent Domain §§ 
36-43, 461. 

Railroad as public highway see 
Highways § 1. 

Title or estate acquired under grant 
from owner see supra § 84 

62. U S —^Magnolia Petroleum Co v 
Thompson, CCA Mo, 106 P 2d 217, 
applying Illinois law, reversed on 
other grounds Thompson v Magno¬ 
lia Petroleum Co, 60 S Ct 628, 309 
•U.S. 478, 84 L Ed 876 

N 1C —‘Sparrow v* Dixie Leaf Tobacco 
Co, 61 SB 2d 700, 232 NC 689. 

61 C J. p 668 note 36 

63. N C.—Sparrow v. Dixie Leaf To¬ 
bacco Co, supra., 

Bights of owner of fee 
The owner of the fee of land sub¬ 
ject to public easement of a railroad 
company may maintain trespass or 
ejectment against any|Other person 
whose entrance or acts on the prepi- 
ises would support the action, un¬ 
less such person can justify under 
authority of railroad company hav¬ 
ing the easement —^Mitchell v. HU- 
nois Cent B. Co., 61 N.EL2d 271, 884 
lU. 268, 149 869. 

Subject <to govemmentaai snperrisioii 
Tenure of land acquired for right 
of way Is in nature of trust for 
public use, subject to governmental 
supervision, whether obtained by- 
grant or condemnation—St Louis- 
San Francisco Ry. Co. v. King, 60 
S.W.2d 94„ 329 Mo. 1203. 


5^. XJ S —^Mendez v • Bowie, C.C A 
Puerto Rico, 118 F 2d 435, certio¬ 
rari denied Mendez Rios v. Bowie, 
62 set 76, 314 US 639, 86 L Ed 
513 

Mich —^Attorney General v. Pere 
Marquette Ry. Co, 248 NW 860, 
263 Mich 431, 94 ALR. 620 
Tex —Brightwell v International- 
Great Northern R. Co., 49 S.W2d 
. 437, 121 Tex 338, 84 ALR 265— 

Nesral Production Co. v St. Louis, 
B & M By. Co, Civ.App., 84 SW. 
2d 805, error dismissed 
61 C.J p 668 note 38. 

55'. ‘Tex—BnghtwMl v, Intemation- 
al-Great Northern R Co.,' 49 SW. 
2d 437, 121 -Tex. 338, 84 A.L R, 266, 
61 C.J. p 668 note 39.* 

Pirate person having no restric¬ 
tive estate or interest in land owned 
by railroad cannot question its use 
in any manner w^ch would be law¬ 
ful if held by individual.—Quinn v. 
Pere Marquette Ry. Co., 239 NW. 
376, 266 Mich.a43. 

56. Mich—Attorney General v, Pere 
Marquette Ry. fCo., 248 NW. 380, 
263 Mich. 431, 94 A.L.R. 620. 

57- 'Mioh—Attorney G^•neral v. Pere 
Marquette Ry. Co., supra' 

Neb.—^Luedeke v. Chicago & N. W 
Ry Co, 231 IJiW. 696, 120 Neb 
124, 71 ALB. 912. 

63i Alaska—Bigger t , Ohlson, 9 
Alaska 60S{|. 

61 C.jr. p 668 note 40. 
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limitations contained in a prior grant of an ease¬ 
ment to the company,and notwithstanding stat¬ 
utory restrictions and limitations in respect of land 
acquired by condemnation 

Estoppel. Although the railroad may not be en¬ 
titled to occupy or control a given space or area, 
if It assumes control thereover, it cannot dispute 
such occupancy or control as against one who en¬ 
ters thereon by its invitation.®^ 

§ 99. — Incidental Uses 

a. In general 

b. Determination of necessity of use in 

general 

c. As limited by terms of grant 

d. Use or removal of materials 

e. Use or removal of minerals 

f. Use of telegraph or telephone line 

a. In General 

Except to the extent that the company is restricted 
by the terms of the grant to it, or by its charter or by a 
statute, land or a right of way acquired by a railroad 
company may be used for any legitimate incidental pur¬ 


pose that is reasonably necessary or convenient to the 
construction, maintenance, and operation of the railroad. 

Except to the extent that the company is restricted 
by the terms of the grant to it,®^ or by its charter or 
by a statute,®® land or a right of way so acquired 
by a railroad company may be used for any legiti¬ 
mate incidental purpose that is reasonably neces¬ 
sary or convenient to the construction, maintenance, 
and operation of the railroad,®^ and the mere fact 
that the company has not yet occupied or made use 
of the right of way to its full width does not abridge 
such right.®® This rule applies as well against the 
owner of the land,®® as against all other persons,®*^ 
such as subsequent grantees of adjacent land from 
the common grantor ®® 

Particular uses. Unless restricted by charter or 
statute, or by the terms of the grant, a railroad com¬ 
pany may use land acquired by it for a right of way 
for the erection of a freight depot,®® warehouse,*^® 
water tanks,71 necessary side tracks and switches,72 
turntables,7® and other structures or buildings neces¬ 
sary or proper for facilitating the transaction of its 
ordinary business.74 The right of way may also be 


59. Tex.—Stephenson v. St. Louis 
Southwestern R. Co, Civ.App, 181 
8.W. S88. 

60. Tex.—Calcasieu Lumber Co. v. 
Hams, 13 S.W. 453, 77 Tex. 18. 

51 C J. P 568 note 42. 

61. Ga.—Central of Georgia R. Co. 
V. Lawley, 126 S.E. 273, 33 GaApp. 
375. 

51 C J. p 568 note 43. 

62. Mo —Corpus Jnris cited in 
Rombauer v. St. Louis-San Fran¬ 
cisco Ry Co., 34 SW.2d 166, 156, 
225 MoApp. 78. 

As limited by terms of grant gen¬ 
erally see Infra subdivision c. of 
this section. 

63. HI.—Mitchell v. Illinois Cent, 
R. Co, 61 NK2d 271, 884 Ill, 258, 
149 A.L.R. 369. 

Mo.—<9orpii8 juris cited in Rombauer 
V. St. Louis-San Francisco Ry Co., 
84 SW.2d 155, 156, 226 MoApp. 78. 
51 'C.J* p 568 note 45. 

64 . Ga.~Ti£t v. Atlantic Coast 
Line R. Co., 131 SB. 46, 161 Ga. 
432. 

m. —^MltcheU V. Illinois Cent. R. Co, 
51 iN'.B 2d 271. 884 lU. 25 v 149 A. 
L.R 'seg. 

Mo.—Corpus Juris cited iu Rom¬ 
bauer V. St. Louis-San Francisco 
Ry. CO., 34 S.W.2d 166. 166. 226 
Mo.App. 78. 

51 C J p 568 note 46. 

Basement 

(1) An easement for railroad pur¬ 
poses entitles the railroad to devote 
Its right of way to any use which Is 
indispensable to. or which will facil¬ 


itate the performance of, the objects 
of its corporate existence as a com¬ 
mon carrier or that is reasonably in 
aid of those purposes—Sparrow v. 
Dixie Leaf Tobacco Co., 61 S.B2d 
700, 232 3SrC. 689. 

(2) Ownership of railroad ease¬ 
ments carries with it the right to 
use of property within the bounds 
of the right of way for any purpose 
the primary object of which is the 
furtherance of the business of the 
railroad.—Sparrow v. Dixie Leaf To¬ 
bacco Co, supra 

66. MC—Carolina & N W. Ry. Co 
V Piedmont Wagon & Mfg. Co, 61 
SE 2d 301, 229 ]SrC. 695 
61 C.J. p 669 note 47. 

Right of way as confined to space 
actually occupied see supra § 82 

66. U.S.—^Wnght v. St Louis South¬ 
western R. Co., C.CArk, 176 F 
845, appeal dismissed 181 F. 1023, 
104 C C.A, 670. 

Pa.—Terminal Coal Co. v. Pennsyl¬ 
vania R Co., 139 A. 612, 291 Pa 
103. 

Where owner of easement for rail¬ 
road purposes uses the property 
within bounds of the right of way 
for any purpose the primary object 
of which IS the furtherance of the 
business of the railroad, the owner 
of the servient estate has no cause 
to complain, since the grant of the 
easement was for such purpose and 
constitutes a part of the dominant 
estate.—Sparrow v Dixie Leaf To¬ 
bacco Co, 61 S E.2d 700, 232 N.C. 589. 

67. Pa.—^Terminal Coal Co. v. Penn¬ 
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sylvania R. Co., 139 A. 612, 291 Pa 
103. 

68. Mont.—Smith v. Northern Pac 
R Co., 148 P 308, 60 Mont. 639 

51 C J. p 569 note 50. 

69. Ala.—^Elyton Land Co. v. South 
Alabama, etc., R. Co, 10 So. 270, 
95 Ala 631 

51 CJ p 569 note 53. 

70. Ga—-Louisville, etc., R. Co. v 
Maxey, 77 SB. 801, 139 Ga- 541. 

51 CJ p 569 note 54 

71. Tenn—^Louisville, etc, R Co. v. 
French. 43 S W. 771, 100 Tenn. 209. 
66 Am S R 762. 

72- Ind.—^Bennett v. Lake Erie, etc, 
R Co., 127 N.B. 777, 74 IndApp 
156. 

51 C J. p 569 note 56. 

73. Ill.—^Illinois Cent. R Co. v. An¬ 
derson, 73 lllApp. 621. 

74 . Ill —^Farmers Grain & Supply 
Co. of Warsaw v. Toledo, P. Sc W. 
R R, 44 N.E.2d 77, 316 IllApp 
116 

Mo — Corpus Juris dted in Rom¬ 
bauer V. St Louis-San tFrancisco 
Ry. Co, 34 S.W2d 155, 156, 226 
MoApp. 78. 

51ICJ. p 569 note 68. 

Pernussion to others to erect build¬ 
ings on right of way see infra S 
101 . 

Konsea, shaatleB, and bnnkhotises 

(1) Maintenance of bunkhouses 
along right of way for section men 
was authorized under grant of yrwy 
“for all purposes incidental to or 
connected with the maintenance and 
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used for the storage of freight cars, to be used in 
shipping products,the mabng of cuts and em¬ 
bankments,^6 the inclosure of the track with 
fences,77 and for otherwise keeping its premises in 
proper and safe condition for the prosecution of its 
business,7S as by removing trees or other things 
placed or growing on the right of way which the 
company may deem necessary to remove to insure 
the safe management of its road.79 

Changes in the grade of the road and in the tracks 
may also be made from time to time as the exigen¬ 
cies of traffic and public interest require, 50 although 
neither the railroad company nor its successor can 
afterward change the tracks so as to acquire other 
land of the grantor without compensation, 5^ or so 
as to deprive him of his consideration under the 
original grant,52 or so as to shut out those having a 
nght to cross the tracks,53 or so as unnecessarily or 
wantonly to interfere with the owner^s rights in or 
under the land.®^ 

In the exercise of its right thus to use its right 
of way a railroad company may abate a private 
nuisance on adjoining property,56 as by trimming a 
hedge extending over and obstructing the right of 
way.55 

Unlawful uses. Except where the company is 
the owner in fee, and as such is unrestricted in its 
right to use the land, as discussed supra § 98, a 
railroad company as a general rule has no right 


to make such use of the land acquired as is not in¬ 
cidental to the construction, maintenance, and opera¬ 
tion of the roadL57 Accordingly, an easement for 
railroad purposes does not entitle the railroad com¬ 
pany to use the property for private or nonrailroad 
purposes. 58 Likewise, a railroad may not use the 
land in a manner or for a purpose that is detrimental 
to Its use for railroad purposes,®^ or which material¬ 
ly interferes with the rights of property pertaining to 
the adjacent land,50 unless the right to make such 
use of adjoining property is acquired either by pur¬ 
chase or condemnation.®^ 

b. Detenoinatioxi of Necessity of Use in General 

Whether or not a particular use is necessary for rail¬ 
road purposes IS primarily, at least, a matter to be de¬ 
termined by the railroad company in the exercise of Its 
Judgment, but the mere decision of the officers of the 
railroad that a proposed use Is a railroad use does not 
make it so. 

Whether or not a particular use is necessaiy for 
railroad purposes is primarily, at least, a matter to 
be determined by the railroad company in the exer¬ 
cise of its judgment,52 and in the absence of evi¬ 
dence showing that such use is not necessary and 
is in bad faith, the courts will not interfere there¬ 
with 53 However, while the railroad is the Judge 
of the necessity of extending the use of its right of 
way, the proposed additional use must be incidental 
to, or in furtherance of, the business of the rail¬ 
road 94 Only as long as the use is in furtherance 
of the business of the railroad does the extent of 


operation of a railroad"—^Rombauer 
V. St Louis-San Francisco Ry. Co, 
84 SW2d 156, 226 Mo App, TS 

(2) Other decisions with respect 
to rigrht to erect houses and shanties 
see 51 C.J. p 569 note 63 [a]. 

75 - Tex—^Magnolia Petroleum Co. 
V. Caswell, Civ App., 296 S-W. 663, 
reversed on other grounds, Com 
App., 1 S W 2d 697, certiorari de¬ 
nied 49 S.Ct. 34, 278 US 640, 73 
LFd 655. 

76 . Va.—^Pamplin v. Norfolk, etc., 
R. Co, 98 S E 61, 124 Va, 264 

61 C J. p 669 note 60. 

77. Tex—^Peterson v. Holland, Civ. 
App., 189 SW.2d 94, error refused. 

61 CLJ. P 569 note 61- 
Covenant or condition to erect fences 
see supra S 94. 

78 - Tex.—Olive v. Sabin, etc, R. 
Co., S3 SW. 189, 11 TexCiv.App. 
208. 

79, TJ 8 —bright V. St. Louis South¬ 
western R Co., C.C.Ark., 176 P, 
845, appeal dismissed 181 F- 1023. 
104 CCA. 670. 

61 C.J. p 570 noth 68. 


80. Pa.—McKee v. Pittsburg R Co., 
44 Pa Super. 325 

510 J. p 670 note 64. 

Change as to highway crossings see 
Infra $ 146. 

81. Ind—^Wysor v. Lake Brie, etc., 
R Co, 42 NB. 853. 143 Ind. 6. 

82. Ind—Wysor v. Lake Brie, etc., 
R. Co, supra. 

83. N.T—Townsend v. New York 
Cent. etc. R Co, 106 N.Y.S 381, 
56 Misc. 263. 


84, Ind.—Cleveland, etc, R. Co. v 
Simpson, 104 NB. 301, 108 NB 9, 
182 Ind. 693. 


85. m.—^Toledo, etc, 
Green, 67 Ill. 199 

R. 

Co. v. 

86. Ill —^Toledo, etc., 

R. 

Co. V. 


Green, supra 

87. La.—Corpus Juris olted In Bond 
V. Texas & P. Ry. Co. 160 So. 406, 
409, 181 JLa 763 

61 C J. p 670 note 73. 

88. N.C —Sparrow y. Dixie Leaf To¬ 

bacco Co., 61 SB.2d 700. 232 N.C. 
689, ■ 

89. Va —Danvilie, eta, R ^ Co. • v. 
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Lybrook, 69 SB 1066, 111 Va, 
623, Ann.Cas 1912A 175. 

90- 111 —Mitchell V. Illinois Cent 
R Co, 51 NB 2d 271, 384 Ill. 263. 
149 A.L R 869 

51 C J. p 570 note 76. 

91. N.T-—Garvey v. Long Island R. 
Co., 64 NB 67. 169 N.T 323, 70 
Am S.R. 650. 

61 C J, p 570 note 76. 

Rights In adjoining land generally 
see supra § 32. 

92. Mo — ^fdrpus Juris cited in Rom- 
bauer v. St Louis-San Francisco 
Ry Co, 34 S.W 2d 165, 166, 225 Mo 
App 78. 

NC-Carolina & N. W Ry. Co. v. 
Piedmont Wagon & Mfg Co, 61 
S B 2d 301. 229 N.C 695--«outhern 
Ry Go V Lissenbee, 13 SB 2d 561, 
219 N.C 318. 

51 C J p 670 note 77. 

93. Mo —Corpus Juris died In 

Rombauer v. St. Louis-San Fran¬ 
cisco Ry. tCo.„ 84 SW.2d 165, 156, 
225 MoJipp. 73 

51 C J. p 571 note 78. 

94U N C.—Sparrow v. Dixie Leaf 
Tobacco Co., 61 S.B2d 700, 282 
N.C. 689. 
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that use rest with tJxe railroad authorities,95 and the 
mere decision of the officers of the railroad that a 
proposed use is a railroad use does not make it so.^® 
Accordingly, when there is a finding supported by 
the evidence that the use and occupancy of the 
right of way are not necessary for railroad purposes 
and that such use is in bad faith, and not the result 
of an honest exercise of judgment, the courts will 
not permit such use and occupancy by the railroad 
to the detriment of others.^*^ 

c. As Iiiinited by Terms of Graxit 

Where the grant or conveyance contains words of 
restriction and limitation to the effect that the land or 
right of way granted shall be used only for certain speci¬ 
fied purposes, It may be used only for purposes that 
come within the terms of such provision. 

Where the grant or conveyance contains words of 
restriction and limitation to the effect that the land 
or right of way granted shall be used only for cer¬ 
tain specified railroad purposes, it may be used only 
for purposes that come within the terms of such 
provision,®® and it cannot be lawfully used by the 
railroad company for any other purpose,®® unless 
a prescriptive right for the new use is acquired;^ 
nor can it be used for a purpose which is expressly 
excepted in the terms of the grant.® 

Accordingly, a deed for corporate purposes only 
conveys the land for such purposes as appertain to 
the legitimate business of the railroad company un¬ 


der its charter powers,® and if the railroad company 
does not need all the land for such purposes, the 
grantor may recover as much of the land as is not 
required by the company for its present and future 
necessities ^ If the conveyance mentions only railway 
and railway purposes, without designation of kind, 
the land may be used by an interurban line not oper¬ 
ated by steam, where it otherwise appears that fran¬ 
chises obtained along the right of way are for per¬ 
mission to operate a line by any motive power except 
steam 5 Where the grant is made “for railway and 
similar purposes,” the land may be used for such 
legitimate railroad and public purposes as the future 
necessities and convenience of the public require.® 
So, w'here the land is acquired as a right of way for 
the passage of trains only, it may be used for the 
construction thereon of main and necessary side 
tracks,*^ but it cannot be lawfully used as a switch* 
yard for switching and making up trains,® or for 
machine or repair shops.® Likewise, where it is 
granted as subsidiary to mining rights, it cannot be 
used for the business of carrying passengers and 
freight generally,^® notwithstanding a provision in 
the grant for a depot and site for the use of the 
grantor.il 

On the other hand, where the grant is absolute 
in form, it conveys to the railroad company all 
privileges and appurtenances;!® and where itMs 
made for all legitimate railroad and depot purposes, 


sa K.a.—sparrow v Dixie Leaf 
Tobacco Co, supra. 

96. IT C,—Sparrow v. Dixie Leaf 
Tobacco Co., supra 

97. N C —^Powell V. Hamlet Ice Co., 
183 SD 386, 209 N.C. 196 

Defense of bad falfh beld improperly 
stricken 

In railroad's eiectment action 
against owner of railroad refrigerat¬ 
ing plant located on right of way, 
defense that action was not brought 
in good faith, but to destroy owner's 
business and enable railroad and 
others to obtain owner's business 
for iBcadeauate price by demanding 
posfites&ion of the land on ,which the 
business was located, waa held im¬ 
properly stricken.—Powell v. Hamlet 
Ice Co, supra 

98. La.-t-B<>nd v. Texas & P. By. 
Co, 160 So 406, 181 La 763 

Mo —Corpus Juris cited in Bom- 
bauer v. St. Louis-San Francisco 
’ Ry. Co, 84 S.W2d 166, 157, 225 
Mo.App. 78 
51 O J p 571 note 79. 

99. Mo.—Corpus Juris cited in Hom- 
bauer v. St Louis-San Francisco 
Ry. Co., 34 S.W.2d 166, 167, 226 Mo. 
App. 78. 

51 C.J p 571 note 80. 


Grant held unrestricted j 

(1) Where deed gave perpetual 
right of way for railroad lines of 
grantee for benefit of rural property 1 
of grantee, addition of the words ex¬ 
pressly granting the right to run 
the rolling stock freely and without 
restriction was intended to grant a 
right to unlimited use to the owner 
of the dominant tenement, even if 
such use were not strictly for the 
benefit of grantee's property.—^Men¬ 
dez V Bowie, CCAPuerto Rico, 118 
F 2d 435, certiorari demed Mendez' 
Rios V. Bowie, 62 S.Ct 76, 314 tJ6. 
639, 86 LBd 518. 

<2) A grant of right of way across 
grantor’s land to railway company 
for spur track was held not. so modi¬ 
fied by further provision of instru¬ 
ment containing grant as to restrict 
use of right of way to service of 
grantor's enterprises or industries 
located on land described —^Beids-1 
ville Grocery Co. v Southern Ry. ■ 
Co, 1 SB 2d. 535, 216 NC 223.* 

(3) Other grants held pnrestricted 
see 51 CJ. p 571 note 80 Ce}. 

1. Va—Robertson v. Bertha Miner¬ 
al Co., 104 SB 882, 128 Ta. 93. 

2. Ky.—Grubbs v, Louisville* etc., 

R. Co., 128 S.W. 1196, 

61 C.J, p 671 note 82. 


Exceptions and roservationi^ gener¬ 
ally see supra’§ 88 

3- Pa—Erie v Pennsylvania B Co, 
92 A 192, 246 Pa 238. 

4 . Pa.—^Ene v. Pennsylvania E. Co*, 
supra. 

5. Mich.—^Dunham v. Toledo-Der 
troit R. Co., 214 N.W. 166, 238 
Mich 596 

6. Wash.—Tacoma Mill Co, 
Northern Pac, B Co, 154 P. 178, 
89 Wash 187 

51 C J p 671 note 86. 

7- Tex —^Missouri, etc, R, Co v 
Anderson, 81 SW. 781, 36 Tex Civ 
App. 121. 

8. Mich.—^Backus v. Detroit, etcf, B 
Co., 40 NW 60, 71 Mich 646 - • 

Tex.—Missouri, etc., R Co. v An¬ 
derson, 81 S.W. 781, 36 Tex Civ 
App 121. 

9- Tex.—^Missouri, etc., R. Co.' v 
Anderson, supi^fc 

10. WVa—Jackson v Big Sandy, 
etc., R Co., 59 S E. 749, 63 W.Va 
18. 

611C J. p 672 note 90. 

11. Va—^Robprtson v. Bertha Min¬ 
eral Co., 104 S B 832, 128 Va 93. 

12. K5r—Ellze^ethtown, etc., B.*Co. 
V. Dillon, 7 Ky.L, 607. 

61 CJ. p 672 notS.02. i 
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it authorizes the construction of a hotel or eating 
house on the land,!^ notwithstanding accommoda¬ 
tions are granted to the general public,and that 
another eating house or hotel, ample to accommo¬ 
date passengers and employees, is near by.^^ ' 

Remedies of owner If the wrongful use of the 
land for other purposes than those specified results 
in damages to the grantor, the railroad company 
is liable therefor to him.i® Although injunctive 
relief may be proper to restrain a railroad from 
wrongfully using the property,the granting of 
such relief is within the sound discretion of the 
couit-is 

d. Use or Removal of Materials 

Material suitable and necessary for the construction 
and maintenance of the railroad and its appurtenances 
such as soil, sand, gravel, and the like, may be taken 
from the right of way and appropriated to such purpose, 
at least as far as is necessary for the construction and 
maintenance of the road through the property of the 
landowner from which the material is taken. 

Material suitable and necessary for the construc¬ 
tion and maintenance of the railroad and its appur¬ 
tenances such as soil, sand, gravel, and the like, may 
be taken from the right of way and appropriated to 
such purpose,!^ at least as far as is necessary for the 
construction and maintenance of the road through 
the property of the landowner from which the ma¬ 
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terial is taken.20 This right has also been held to 
extend to timber growing on the right of way,^^ 
although there is authority that timber can be ob¬ 
tained from the owner only by agreement or pur- 

chase.22 

Use on other parts of road. It has been held that 
the railroad company's rights in this respect extend 
no further, as against each owner, than the bounda¬ 
ries of his own land,23 and that, ordinarily, the 
company cannot, without the owner’s consent, take 
material from its right of way over one person’s 
land for the purpose of using it on another part of 
the road,but as to this there is also authority to 
the contrary.25 Where, however, it becomes neces¬ 
sary to remove material, such as earth or dirt, in 
the construction of the road on its established grade 
or in changing the grade over a right of way, it 
has been held that the company may use such ma¬ 
terial on other parts of the road 26 

Sale or gift. The company cannot, without the 
owner’s permission, sell stone or other material re¬ 
moved from the land;27 nor can it give away such 

materiaL^s 

e. Use or Removal of Minerals 

As a general rule, where the railroad company has 
only an easement for its right of way, minerals there¬ 
under belong to the owner of the fee and cannot be ap- 


13. 6r—^Abraliajn v. Oregon, etc, 
R Co, 60 P 899. 37 Or. 496, 82 
Am SR. 779, 64 L R.A 891; 69 P 
653. 41 Or 650 

14. Or —^Abraham v, Oregon, etc., 
R Co, supra 

15. Or—^Abraham v. Oregon, etc, 
R. Co, supra 

16- Ky.—Chesapeake, etc, R, Co. v. 
Blankenship, 170 6W. 620. 161 

Ky. 316. rehearing denied 164 SW. 
943, 168 Ky. 270. 

Mich —^Backus v Detroit, etc., R. 

Co., 40 N.W. 60. 71 Mich. 646. 

Per breach of conditions generally 
see supra § 97. 

SaamLiuxL abBg.iie Injuria 

Damage to land on theory of tres¬ 
pass, arising from erroneously sup¬ 
posed want of authority in railway 
company to use right of way, con¬ 
veyed thereto for spur track, to 
serve owner of property adjacent to 
that of grantor, must be regarded as 
dA.mnhm absgue injuna, m absence 
of allegation of negligent use there¬ 
of or malicious or wanton destruc¬ 
tion of grantor's property, or any 
actionable 'cause other than de¬ 
scribed trespass-—ReidsvUle Grocery 
Co. V. Southern Ry. Co., 1 SJEQ-2d 635, 
215 K C. 228. ' 

17. ITS,—^Mendez v Baatjer, CCA 
Puerto Rico, 106 F.2d 103, cer¬ 


tiorari denied 60 S.Ct 263, 308 U S 
618, 84 L.Dd 616. 

Burden of proof 

In suit to enjoin alleged wrong¬ 
ful use of raalroad across plaintiff's 
land, plaintiff had burden of proving 
his contentions concerning the exact 
nature and extent of the wrongful 
use.—Mendez v- Baetjer, supra. 

18, U.S—^Mendez v, Baetjer, supra 
BisoretioiL held noi ahused 

Where one who had lived all his 
life on a certain tract crossed by 
railroad right of way failed to al¬ 
lege the wrongful extent of rail¬ 
road's use as a defense in railroad's 
action to enjoin interference with 
the use which resulted in splitting 
his cause of action, imposing del^ 
and expense on railroad and showing 
lack of diligence, refusal to issue 
injunction against such allegedly 
wrongful use in subs^Quent suit by 
landowner was not an abuse of dis¬ 
cretion—Mendez v. Baetjer, supra. 

19. Pa—Hendler v. Dehigh Valley 
R Co, 68 A. 486, 209 Po. 256. 103 
Am.S.R. 1005. 

61 C J. p 572 note 99-, 

In case of, condemnation see Emi¬ 
nent Domain 6 451. 

Right to material outside right of 
way see ^etpra 5 '86* J 
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20. N.BL—Chapm v. Sullivan R. Co, 
39 NH 664, 76 Am D. 237 

Pa—^Hendler v. Lehigh Valley R, 
Co. 68 A. 486, 209 Pa 266, 103 Am. 
S R. 1006. 

21. Iowa—Preston v, Dubugue, etc, 
R Co., 11 Iowa 15. 

N-J.—^Taylor v New York, etc, R. 

Co., 38 Njrjjaw 28- 
61 C J. p 672 note 2. 

22. Pa—^Hendler v Lehigh Valley 
R. Co, 68 A 486, 209 Pa 256. 103 
AinS.R 1006. 

23. Pa—^Handler v. Lehigh Valley 
B. Co., supra 

24i Pa—Hendler v, Lehigh Valley 
R Co., supra 
61 C.J. p 672 note 4. 

25. Miss.—New Orleans, etc., R. Co. 
V. Brown, 1 So. 637, 64> Miss 479i. 

61 C J. p 672 note 6. 

26. SC.—Sims V. Charleston, etc, 
R Co, 1^0 S-B 890, ,m UC S90. 

61 C J. p 572 note 6. 

27. Ala—Nashville, etc, R. Co. v. 
Karthsms, 43 So 791, 150 Ala 633. 

5i aj. p573 note 7. 

28. Ind.—Jolien v. Wbodsmall, 82 
Ind. 668. 

N.H,-^Bafley v. Sweeney, 9 A- 543, 

. 64 N.H. 296. 
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propriated or used by the company, but where the rail¬ 
road company owns title in fee in the land. It is en¬ 
titled to the minerals thereunder. 

As a general rule, where the railroad company has 
only an easement for its right of way, minerals there¬ 
under belong to the owner of the fee and cannot be 
appropriated or used by the railroad company, 
except to the extent that the right to take minerals 
has been granted to the railroad company,and 
except surface materials which must be removed in 
constructing the road.^^ However, this does not 
authorize the owner of the fee to use the right of 
way for the purpose of extracting the minerals 
and, furthermore, it is the duty of both the com¬ 
pany and the owner to exercise reasonable care in 
the use of the property, not to injure the other's 

rights.23 

On the other hand, where the railroad company 
owns the title in fee in the land, it is entitled to 
the minerals thereunder,and it may not be en¬ 
joined from taking them,®® and may contract with a 
third person to bore for oil and gas and other 
minerals thereon 6 and persons so contracting on 
the faith of public records will be protected thereby, 
although the title of the railroad company is void¬ 
able.®^ 


f. Use of Telegraph or Telephone Line 

The construction of a telegraph or telephone line 
over a right of way by the railroad company In good 
faith for its use and benefit In the operation of its road 
and to facilitate its business, or if it is reasonably neces¬ 
sary for that purpose, Is a proper use of the right of way, 
but It has been held that a railroad company may not 
authorize the erection and maintenance of such a line 
for general commercial purposes, disconnected from the 
railroad operation. 

The construction of a telegraph or telephone line 
over a right of way by the railroad company in good 
faith for its use and benefit in the operation of its 
road and to facilitate its business, or if it is rea¬ 
sonably necessary for that purpose, is a proper use 
of the right of way ,3® and it may do this by itself 
or may employ another company to erect or maintain 
such a line within the limits of the right of way.®® 
It has been held, however, that a railroad company 
may not authorize the erection and maintenance of 
such a line for general commercial purposes, dis¬ 
connected from the railroad operation,40 and where 
the main object in constructing such a line is to 
establish an extensive telephone and telegraph line 
for general commercial purposes, it is not a proper 
use of the right of way, if such line is not rea¬ 
sonably necessary for the purposes of the railroad 
company, although it incidentally benefits there- 
from.4i On the other hand, it has been held that, 


29. U.S —Thompson v. MagrnoUa 
Petroleum Co, Mo, 60 S Ct 628, 
309 US 478, 84 L Ed. 876, apply¬ 
ing Illinois law. 

Ky—Sherman v Petroleum Ebcplora- 
tion, 132 SW2d 768, 280 Ky. 106, 
132 ALR. 137. 

Mich—Quinn v. Pere Marquette Ry. 

Co., 239 NW, 876, 266 Mich. 143. 
51 C J. p 678 note 10. 

Ownership of minerals generally see 
Mines and Minerals, S§ 132-134 
Sales and conveyances of minerals 
generally see Mines and Minerals 
$§ 143-163 

<*Other material’’ constmed 

Statute authorizing railroad to use 
any earth, timber, stone, or “other 
material” on its right of way neces¬ 
sary to construction and operation 
of railroad did not entitle railroad 
to drill for and produce oil and gas 
from its right of way for use in 
operating railroad, since term “other 
material” means material of the 
same class as materials enumerated 
—Texas & P Ry Co v. State, 78 S 
W 2d 580, 124 Tex. 482, certiorari 
denied Texas & P. Ry. Co v State 
of Texas, 66 S.Ct 91, 296 US. 681, 
80 LEd 410, appeal dismissed 56 S 
Ct 369, 296 US 662, 80 LEd. 390. 

30. Tex—Gladys City Oil, etc, Mfg 
Co V. Right of Way Oil Co, Civ 
App, 137 S.W. 171, affirmed 167 S 


W 737, 106 Tex 94, 61 IiR.A,N'S, 
268 

51 G J p 673 note 11. 

31- Mo.—^Evans v. Haefner, 29 Mo, 
141. 

32. US —^Kansas City Southern R 
Co. V Marietta Oil Corp, CCA. 
La, 102 F 2d 603. 

51 C J* p 573 note 13 

33. Ind —Cleveland, etc, R. Co. v. 
Simpson, 104 NE. 301, 108 iNrE. 9, 
182 Ind, 693. 

51 C.J p 673 note 14 

Remedies of owner of mineral rights 
generally see Mines and Minerals 
5§ 136-142 

34. US—Thompson v. Magnolia 
Petroleum Co, Mo, 60 S Ct 628. 
309 US. 478, 84 LEd 876, apply- 
mg Illinois law. 

Ky—Cornett v. Louisville & N. R 
Co, 182 S,W2d 230, 298 Ky 96 

Mich —^Attorney General v Pere 
Marquette Ry Co, 248 IT.W 860, 
263 Mich. 431. 94 ALR. 520— 
Quinn V. Pere Marquette Ry Co, 
239 NW. 376, 256 Mich 143 

Tex —^Brightwell v International- 
Great Northern R Co, 49 SW2d 
437, 121 Tex 338, 84 A.L R 265— 
Nesral Production Co. v. St Louis, 
B & M Ry. Co, Civ App, 84 S W 
2d 806, error dismissed 

51 C J. p 673 note 16. 

35. Mich—Qumn v. Pere Marquette 
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Ry. Co, 239 N.W. 376, 266 Mich. 
143 

Tex —^Nesral Production Co, v. St. 
Louis, B & M. Ry. Co, Civ App, 
84 SW.2d 805, error dismissed— 
Crowell V. Howard, Civ.App, 200 
S.W. 911, 

36. La—^Nelson v. Texas, etc., R 
Co, 92 So. 754, 162 La. 117. 

Mich —^Attorney General v. Pere 
Marquette Ry. Co, 248 NW 860, 
263 Mich. 431, 94 A L.R. 520. 

Tex —Nesral Production Co v. St 
Louis, B & M. By Co, Civ App, 
84 SW2d 805, error dismissed 

Permitting use by third persons gen¬ 
erally see Infta 9 101 

37. La—^Nelson v. Texas, etc., R. 
Co., 92 So 764, 162 La. 117. 

3a N C —^Hodges v Western Un¬ 
ion Tel. Co, 46 SB 672, 133 NC 
226. 

51 C J. p 573 note 20 

Right of owner to additional com¬ 
pensation see Eminent Domain $ 
134. 

39. Ind —^Prather v Western Un¬ 
ion Tel Co, 89 Ind 601 

N C —^Hodges v. Western Union Tel 
Co, 46 S.E 672, 133 NC 225. 

40. Mo—Corpus Juris oited in. Eu¬ 
reka Real Est. & Inv. Co. v South¬ 
ern Real Est Financial Co, 290 
SW2d 828. 382, 365 Mo. 1199 

61 C J. p 673 note 22, p 677 note 64 

41. Md—^American Tel., etc., Co 
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if, after the application of as much of the use of its 
right of way as the maintenance of its own rail¬ 
road and telegraph line requires, there remains a 
surplus thereof, the company may lease or permit 
that surplus or any part of it for telegraph purposes 
which do not interfere with its own uses.^^ 

S 100. -Exclusiveness of Possession and 

Use 

a. In general 

b. Use or interference by owner 
a. Lx General 

As a general rule a railroad company, after Its right 
ef way has been located and constructed, has practically 
the right to the uninterrupted and exclusive possession, 
use, and control of the surface of the land constituting 
Its right of way and necessary for conducting its busi¬ 
ness, except where, by consent of the public authorities, 
It is built on a public highway or over public crossings 

As a general rule a railroad company, after its 
right of way has been located and constructed, 
has practically the right to the uninterrupted and 
exclusive possession, use, and control of the sur¬ 
face of the land constituting its nght of way and 
necessary for conducting its business,except 
where, by consent of the public authorities, it is 
built on a public highway or over public crossings.'*® 
As long as the railroad company occupies any por¬ 
tion of its right of way, it has the exclusive use 
and right of control coextensive with its bounda¬ 
ries,^® and may occupy and use it at any time 
against all persons, even the owner of the fee, with¬ 
out showing any actual necessity for its possession 


for railway purposes, as long as the easement ex¬ 
ists and the railroad is operated over it for the 
purposes of the grant.'*^ 

Under title in fee. Where the railroad company 
has title in fee to its right of way, it is entitled to 
enjoy, in the discharge of its duties as common car¬ 
rier, the exclusive use and control of the right of 
way, relieved from any rights therein of adjoining 
owners to the same extent as a private person 
would be;4® and the fact that the road is construct¬ 
ed through a tunnel or archway does not impair this 
exclusive right or give the original owner any right 
to the ground above.^® 

A railroad company may exclude persons from 
its property where they do not have business with 
the company in its capacity as a common carrier,®® 
and to this extent may arbitrarily exclude one in¬ 
dividual from its property while admitting others.®^ 

b. Use or Literf ewnce by Owner 

The owner of the servient estate may not so use his 
adjoining land as to Interfere with the use by the rail¬ 
road company of its right of way. 

In accordance with the rule of exclusive use and 
possession in the railroad company, as discussed 
supra subdivision a of this section, the owner of the 
servient estate may not so use his adjoining land as 
to interfere with the use by the railroad company 
of its nght of way;®2 and, m some jurisdictions, he 
has no right to enter on or occupy any part of the 
right of way, in any mode or for any purpose, with¬ 
out the consent of the company,®® unless such rights 


V. Pearce, 18 A. 910, 71 Md. 535, 7 
LILA. 200. 

43. TT S.—Northern Pac. R. Co. v. 
North American Tel. Co., Minn., 
230 F 347, 144 iCOA. 489, LRA. 
1916E 672, 

Bnle oritlzed 

Tenn.—Western Union Tel. Co, v. 
Nashville, etc., R. Co, 237 SW. 
64, 145 Tenn 86, certiorari denied 
42 S Ct 382. 258 U S. 626, 66 LuEd. 
798. 

48. NC—Gkildsboro Lumber Co. v. 
Hines Bros. Lumber Co., 35 SB. 
458, 126 NC 254 
51 C.J p 674 note 28. 

Nature and extent of rights, ac¬ 
quired in ceu3e of condemnation see 
Eminent Domain 8 449. 

44. US.—Polk V. Ball, aCA-La,, 
149 P2d 263—Magnolia Petroleum 
Co. V. Thompson, C.C.A Mo . 106 
F.2d 217, reversed on other 
grounds Thompson v. Magnolia 
Petroleum Co.. 60 SCL 628. 809 XT, 
S. 478, 84 LEd. 876. 

HI.—^Mitchell V. Illinois Cent. R.^ Co* 


47 N.B.2d 116, 817 IlIApp. 601, re¬ 
versed on other grounds 51 N.E 
2d 271, 384 Ill. 258, 149 A LR. 369 
—Chicago, B & Q. R. Co. v. Aman, 
254 HLApp. 498. 

Mass—Tamkun v. Boston db M. R. 
R, 18 N.E2d 359, 302 Mass. 59. 

Mo,—Hoops V, Thompson, 212 SW- 
2d 730, 357 Mo. 1160. 

N.C—Southern Ry Co. v. Lissenbee, 
13 S.B.2d 561, 219 N.C. 318. 

Tenn—Corpiis Juris died in Harri¬ 
son V Southern Ry. Co., 215 SW. 
2d 31, 36, 31 TennApp. 377. 

Tex—Peterson v. Holland, ClvApp., 
189 'SW.2d 94, error refused 

61 a J. p 674 note 28. 

45. Ill—Chicago, B. & Q R. Co. v. 
Aman, 254 IllApp. 498 

Kan—^Atchison, etc, R Co v 
Spaulding, 77 P. 106, 69 Kan. 431, 
106 Am S.R. 175. 66 L-lLA. 687. 

Mo .—Hoopa V. Thompson, 212 S.W. 
2d 730. 357 Mo. 1160 

Nature and extent ot right or use of 
streets, highways, and other pub¬ 
lic Places generally see infin 8 
112 . 


46. Ala—Seaboard Air Line R Co 
V. Banks. 92 So 117, 207 Ala 194. 

51 C J. p 574 note 30. 

47. Ala—Seaboard Air Line R. Co. 
V. Banks, 92 So 117, 207 Ala 194. 

Tena— Cbrpns Juris cited In Harri¬ 
son V, Southern Ry. tCo, 215 SW 
2d 31, 36, 31 TennApp. 377, 

48. Tex—Calcasieu Lumber Co. v. 
Harris, 13 S.W. 453, 77 Tex IS 

61 O J. p 574 note 32. 

49. Pa—Junction R. Co. v. Boyd, 8 
Phlla 224. 

50. Ga—Kates v. Atlanta Baggage, 
etc., Co, 34 SE 372, 107 Ga 63^, 
46 L.R A. 431. 

52 CJ. p 637 note 26 

Care required cuid liability of rail¬ 
road m removal of trespassers see 
infra 88 929-93L 

51. Ga—Weimer v. Savannah Un¬ 
ion Station Co., 90 SE. 84, 18 Ga 
App. 570. 

52. Ill.—Chicago, B. & Q. R. Co. v. 
Aman, 254 IllApp. 498. 

51*0 J. ir675 note 35. 

53. US.—Polk v» Ball, CCA La. 
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or privileg'es arc conceded or agreed on by the com- 
pany®4 or, either expressly or impliedly, reserved in 
the grant,55 or authorized by statute and stat¬ 
utes have been enacted to prevent encroachments on 
a railroad right of way.®^ Furthermore, it is the 
duty of the railroad company to prevent the adjoin¬ 
ing owner from placing dangerous constructions on 
the right of way.^s 

In other jurisdictions, however, this rule is so 
modified as to permit the adjoining owner to use 
portions of the right of way which are not being 
used by the railroad and not necessary to the safe 
and convenient use of used portions,59 or to enter on 
and use the land in any manner not inconsistent or 
interfering with its use by the railroad company 
but this right of the owner of the fee does not ex¬ 
tend to one who is not such owner or who does not 
claim under him.®! The occupancy and use by the 
owner are subject to the right of the railroad com¬ 
pany to extend its use of the right of way to its 
full extent, whenever the proper management and 
business necessities of the road require it,®^ and the 
company is the judge of such necessity ®9 

Where the comany has the title in fee^ there is 
no valid right in adjoining landowners or others to 
occupy as against the railroad company portions 
of the land not actually used by the company, and 


one attempting to'take possession of such portion 
is a trespasser 6^ 

Timber right of way. A grant of a railroad right 
of way, to be used in carrying on timber operations, 
does not exclude the right of the owner to use the 
land subject thereto,65 and, where he subsequently 
grants the timber rights and a right of way for a 
railroad to another company, the prior grantee is 
not entitled to enjoin the subsequent grantee from 
crossing the line of his right of way.®® < 

Remedy for interference. A railroad company 
may bring an action of trespass for interference 
with Its enjo 3 nnent of its easement in its right of 
way,®*^ or the railroad company may be protected 
by injunction against such interference®® without 
regard to the solvency of the persons interfering 
therewith.®® Likewise, where a railroad company 
has the exclusive right to the enjoyment of an ease¬ 
ment, it may maintain forcible entry and detainer.^® 
Under the rule that the adjoining owner is not 
entitled to use the right of way for any purpose, 
the company is entitled, as against the owner of 
the servient estate, to recover possession without 
showing an immediate need of the land for railroad 
purposes, or that such occupancy by the servient 
owner disturbs the enjoyment' of the right of way 
for railway purposes.*^! However, under the modi- 


149 F,2d 263—^Kansas City South¬ 
ern R Co V. Marietta Oil Corp , 
CCA.La, 102 F 2d 603 
HI —Chicago, B. & Q R. Co. v 
Aman, 254 HI App 498 
Tex.—^Peterson v Holland, Civ App , 
189 S,W2d 94, error refused— 
Culf, C & S. F. Ry. Co. v. Candler, 
Civ.App, 40 S.W2d 915, affirmed, 
ConauApp., 61 3W.2d 997. 

51 Q.y p 576^note 36. 

Bights of owner os against third 
person 

The owner of adjoining land who 
IS permitted to use a part of the 
right of wa^ cannot recover dam¬ 
ages against a third person for caus¬ 
ing obstruction thereon —Campbell 
V. SouthwOsteru TeT., etc., Co, 168 
SW. 1086, 108 Ark. 669—61 C.J. p 
579 not^ 84. 

54- Mont.-^Montana Ore Purchas¬ 
ing Co V Boston, etc., Min.‘ Co., 
22 P. 375, 20 I^otxL 533. 

51 C J. p 575 notes 37, 39. 

55- Mich.—^Hanselman ’ v. ' Grand 
Trunk Western R Co., 128 NW 
732, 163 Mich. 496. 

61ICJ. p 676 note38. 

5d- Conn—J^Tew York, etc, R. Co. v. 
Armstrong 102 A. 791, 92 Conn. 
349. 

51 C. J. p 575 note 40. 


67- Pa—^Downing v. MePadden, 18 
Pa 33'4 

51 C J p 576 note 41 
58- Tenn —Corpus JUris cited in 
Harrison v Southern Ry Co, 216 
'SW2d 31, 36, 31 Tenn App 377 
61 C.J. p 675 note 42. 

59 . US—Midland^ Valley R Co v 
Sutter, CKiAKan, 28 P 2d, 163, 
certiorari granted 49 SCt 185, 278 

U. S. 697, 73 LBd. 527; certiorari 
dismissed 50 S.Ct. 65, 280 US. 521,' 
74 L Ed, 690: 

N* C —Atlantic Coast Line R. Co v. 
Bunting, 84 SB. 1009, 168 ifT.C. 
679. 

60- Ill.—Farmers ‘ Grain & Supply 
Co*, of War^w v, Toledo, P & W 
R R, 44 ]NrB2d’ 77, 316 HlApp. 
116 

NC.—Carolina * N W. Ry. Co. v. 
Piedmont Wagon & Mfg. Co, 61 
SB 2d 301, 229 N.C. 696. 

51 C.J. p 675 note 44. 

61. Kan—'Kansas, etc, R. Co. v. 

Burns, 79 P 288, 7d Kan 627. 

63- IS’.C—Carolina .& N. W.' Ry Co 
V Piedmont Wegon <& Mfg. Co61 
SB.2d 301, 229 NC 695. 

63. K.C—Carolina & N. W. Ry. Co. 

V. Piedmont Wagon & Mfg. Co, 
supra. 

64. Pa.—Junction R Co. V. Boyd, 8 
Phila. 224. 
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65. SC—Wilkins V Hilton-Dodge 
Lumber Co, 78 'S E 873, 96 S C 
248, Am^i Cos.lOlSC 1190 

66. SC—Wilkins V. Hilton-Dodge 
Lumber Co, supra 

67. US—New Mexico v U- S. 
Trust Co., NM., 19 SCt 128; 172 

U. S. 171, 43 L.Ed 407—Norfolk 
Southern R. Co. v. Stricklin, Dp 
;N.a, 264 F. 646. , 

68. N.C—CaroUnd & N. W. Ry Co. 

J V Piedmont Wagon & Mfg, Co, 61 

S.E2d 301, 229 NC. 695. ^ - 

61 CJ wp 676‘nQte 60* ^ 

BrlHlng on right bf way 
Injuncftlon is a proper remedy to 
prevent drilling and operation of oil 
and gas wells on the railroad right 
of way by persons claiming under 
the former ' owner.—Midland Valley 
R Co. V. Sutter; CCABian, 28 F2d 
.163, certioxari granted 49 S.Ct., 186» 
278 US 697, 73 L.Ed 627, certiprarii 
dismissed 60 S Ct ef6, ' 280 U.S. 621 , 
7-4 LEd 690. ' . 

69 . NC—Seaboard Air Line R. Co. 

V. Olive, 65 S.B. 263, 142 N.C. 25t' 

7b- 111.—Chicago,. B, & Q. R.*ICIo. 

V. Azhan, 264 Ill.App. 498. , < 

Znstrnctions held properly reftMVed^ 
HI.—Chicago, iB4 ,A Q. R. , Qo. v. 
Aman, 254 lU^App. 49*8. 

71.* h£lnn.*—Chloakb Great Westerii' 
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fied rule an injunction will not issue where the use 
by the adjoining owner is not inconsistent or does 
not interfere with the use by the railroad com- 
pany.'^2 It has been held that an injunction will 
he to restrain the railroad company from interfer¬ 
ing with the use of the land by the owner where 
such use does not interfere with the reasonable and 
proper use of the right of way for railroad pur¬ 
poses.*^® 

§ 101. - Permitting Use by Third Person 

a. In general 

. b. Provision for exemption or indemnity 

' from liability 

a. In General 

Except to the extent that it is restricted by its char¬ 


ter, or the terms of its grant, or by public policy, a rail¬ 
road company may, by lease or license, permit third 
persons to use a portion of its right of way or other 
land for purposes which are not inconsistent or which 
do not interfere with its use for railroad purposes. 

Except to the extent that it is restricted by its 
charter,or the terms of its grant,or by public 
policy,*^® a railroad company may, by lease or li¬ 
cense, permit third persons to use a portion of its 
right of way or other land for purposes which are 
not inconsistent or which do not interfere with 
Its use for railroad purposes, ^7 or which in no way 
concern or affect its duty as a common earner,*^® 
or which become a part of the means of operation 
or of facilitating shipments 79 A railroad company, 
however, may not alienate its right of way or any 
part of it so as to interfere with the full perform¬ 
ance of its functions as a railroad.-®® Likewise, an 


R Co. V Zaliner, 177 NW. 360, 
145 Minn 312 

72. Ill —IParmers Grain & Supply 
Co. of Warsaw v Toledo, P & W. 
R R., 44 NE2d 77, 316 lllApp. 
116. 

51 C J p 577 note 66 

73. Md —^Richfield Oil Corp of New 
York V Chesapeake & C B R ICo, 
20 A.2d 681, 179 Md. 660. 

Jurisdictloii 

Where there were breaches of 
peace by oil corporation and raalroad 
companies before filmgr of bill of 
complaint by oil corporation to en¬ 
join railroad companies from inter¬ 
fering with complainant's placing of 
pipe lines under defendants' right of 
way on complainant's property and 
parties to suit agreed to commit no 
further acts while case was pend¬ 
ing, equity had jurisdiction thereof 
in order to avoid multiplicity of 
litigation —^Richfield Oil Corp of 
New York v. Chesapeake & C. B. R. 
Co, supra. 

Deorsa held to conform to pleadings 
Md.—Chesapeake & C. B R Co. v. 
Richflead Oil Corp. of New Ygrk, 
23 A 2d 677, 180 Md. 192, certio- 
I ran denied 62 SCt. 1297, 316 US. 
. 698. 86 Xi Ed. 1768. ^ 

74. Tenn.-LoftV 6t Knoxville v 
Kaiser, 38 S.W2d 411, 161 Tenn. 
607. 

^ase or lloeiise held not ultra vires 
Tenn.—City of OECnoxyille v. Kaiser, 
supra. 

51 O.J. p 577 note 60 [cl. 

75. La—^Bond v. Texas & P. R. Co., 

160 Sob 406, 181 La. 768. ‘ 

61 C.J. p 677 note 68. 

** » , 

76- Mich.—Detroit v C. H. Little 
Co., 109 N.W. 671, 146 Mich. 373. 
ILease held not .to pabUo 

policy 

Tenn—City' of KnodhrlUe v Kaiser. 

83 S W.2d 411, 161 Tenn. 607.' 

61 aj. p 677 note 69' [aj. ' 


77. U S —^Kansas City Southern Ry. 
ICo V Marietta Oil Corp, D C La, 
22 F Supp 279, reversed on other 
grounds, CC.A., 102 F 2d 603— 
Oregon Short Line R Co v Ada 
County, DC Idaho, 18 F Supp 842, 
affirmed, CCA., Ada County v 
Oregon Short Line R. CO., 97 P.2d 
666 

Fla—^Flowers v. Atlantic Coast Line 
By. Co., 192 So 321, 140 Fla 805 
Mo—Corpus Jiuds cited In. Eureka 
Real Est & Inv Co. v Southern 
Real Est. & Financial Co, 200 S 
W2d 328, 882, 355 Mo 1199. 
Tenn—City of BZnoxville v. Kaiser, 
33 S.W2d 411, 161 Tenn. 607. 

Tex—^Turner v. Texas & N. O. Ry. 
Co., CivApp., 59 S.W2d 239, error 
refused. 

51 C J p 677 note 60. 

Incidental uses of lands or rights 
acquired see supra § 99. 

Public use 

Railroad may permit use of right 
of way for any purpose not interfer¬ 
ing with public usej—Sioux City, 
Iowa V Missouri Talley Pipe Line 
Co., D C Iowa, 46 F.2d 819. 
injunction, 

Owner of fee cannot enjoin use 
of right of way by rsuilroad's licen¬ 
see for driving sto(& to station with¬ 
out showing special or irreparable 
damages.—Hall v. Bowers, 222 NW. 
40, 117 Neb 619. 61 A.L.R. 724, opin¬ 
ion adhered to 225 N.W. 49, 117 Neb. 
619, 61 A.L.B. 724. 

ReglstratlOB of lease 
Railroad's lease of property' for 
year, and thereafter' subject'^tc can- 
cellatfon* was 2:^ld not required to 
be registered as to third person.— 
lOtty.of KnoxFille v. Kaiser, 88 S.W. 
2d 411, 161 Tenn. 607. 

78. U.S—^National Transit Co, v. 
Davis, C.C.A.Pa.» 6 F2d 729> cer¬ 
tiorari denied 46 S.Ot. 104, 269 ,!][. 
S 679, 70 L.Kd 422. 

51 CJf, p 677 note 61. 

Sa7 


Right to use tracks, right of way, 
or other property of another road 
see infra § 114 

Leases between railroad companies 
generally see infra §§ 208-213. 

Exclusive license or lease 

(1) Pact that a railroad company 
had for a long tune allowed private 
individuals to engage in the busi¬ 
ness of loading logs at points be¬ 
tween stations, and that plaintiff 
under a contract with the railroad, 
not as shipper, but merely as a log- 
loadmg agency, had built up a prof¬ 
itable business under that arrange¬ 
ment, does not give plaintiff any 
right to insist that it be continued, 
and he may not object that the rail¬ 
road company thereafter gave anoth¬ 
er the exclusive license to load logs 
between stations.—^Yazoo & M. V. Ri 
Co. V., Crawford, 66 So. 462, 107 Miss. 
355, LRA.19150 250. 

(2) Generally, railroad right of 
way adjacent to tracks,' when not 
part of railroad transportation facil¬ 
ities devoted or necessary to public 
use, is private property, and earner 
may lease it for pn^vate purposes to 
one or more persons and deny like 
privilege to others. 

U S.—Donovan v. Pennsylvania R 
Co, ill, 26 set. 91, 199 US 279. 
60 LEd 192—^Missouri P R, Co 
V Nebraska, Neb., 17 S Ct 180, 164 
US. 403, 41 LEd 489. 

Neb.—Johnson v. Union pac. R., Co., 
274 N.W. 581, 188 Neb 248 

79 t, IT.Sj—O regon Short Line R. Co. 
V, Ada County. D.CIdaho, 3,8 P 
Bqpp. 842, affirmed^ C.CA., Ada 
County V. Oregon Short Line R 
Co.* 97 F.2d 666. - > 

Iowa.—Hohl V, Iowa Cent. R. Co., 
143 N-W. 860. 162 Iowa 66. 

80. U.s'-T-Oregon Shor^ Line R. Co 
'v Ada' County, D.C Idaho, 18 F. 
‘Supp. 842, affirmed, C.C.A.; Ada 
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easement for railroad purposes does not entitle the 
railroad company to let the property for private 
or nonrailroad purposes.^^ Where the railroad 
company owns only an easement for railroad pur¬ 
poses, if the use of the rig^ht of way by a third 
person is primarily for the benefit of the railroad 
as a common carrier, it is for railroad purposes 
even though incidental benefits flow to the private 
user On the other hand, if the use of an ease¬ 
ment for railroad purposes is primarily private 
in nature, the fact that the railroad is incidentally 
benefited thereby, through the acquisition of a 
new customer or increased shipments, does not 
convert it into a railroad use.83 Accordingly, 
where the railroad company owns only an easement, 
It cannot, within the limits of its right of way, per¬ 
mit the erection of warehouses, factories, and the 
like, not necessarily connected with the use of its 
franchise,84 or grant an easement in a private way 
over its tracks.85 Further, it has been held that a 
lease of land by a railroad for a retail filling sta¬ 


tion is not a proper use of land in which the rail¬ 
road has only an easement for railroad purposes,88 
although the letting by the railroad of part of its 
right of way for the purpose of maintaining a bulk 
oil station, 87 or a combination bulk oil and retail 
drive-in filling station,8 8 has been held a proper 
use of the land, and such use may not be enjoined 
by the owner of the fee 88 

Subject to the above rules, a railroad company 
may permit the erection of warehouses, elevators, 
or other buildings or platforms thereon for conven¬ 
ience in delivering and receiving freight,80 provided 
the company’s duty to shippers is discharged with¬ 
out discrimination permit the construction of 
a drainage ditch permit a third person to use 
the right of way to haul material to iJie station for 
transportation over the railroad,88 although he 
makes a profit therefrom ,84 or permit the public 
to use a right of way across the tracks.85 A rail¬ 
road company may construct a spur track for the 
use of a third person,86 or it may permit a third 


County V. Oregon Short Line R. 
Co . 97 P 2d 666 
51 C.J. p 577 note 63. 

Right to alienate or transfer fran¬ 
chises or property generally see 
infra § 197. 

81* N.C..—Sparrow v. Dixie Leaf 
Tobacco Co., 61 S,B.2d 700, 232 N. 
C. 689. 

XTseB held not for railroad purposes 

(1) Private gin company serving 
general public—^Bond v. Texas & P 
H. Co, 160 So 406, 181 La. 763 

(2) Tobacco storage and curing 
business —Sparrow v Dixie Leaf 
Tobacco Co, 61 Sm2d 700, 232 N.C. 
589 

82. N.C, —Sparrow v. Dixie Leaf To¬ 
bacco Co, supra. 

83. N.C —Sparrow v. Dixie Leaf To¬ 
bacco Co., supra. 

84. N.C.—Sparrow v, Dme Leaf To¬ 
bacco Co., supra. 

BJectment 

Where owners of fee who institut¬ 
ed ejectment action made no claim 
adverse to the right of the railroad 
In easement or its right to use the 
easement for railroad purposes but 
rested their claim on the allegation 
that the use by the defendants was 
for a nonrailroad purpose, the stat¬ 
ute pertaining to the acquisition of a 
right of way and limiting owner of 
the fee to the maintenance of an ac¬ 
tion for damages resulting from the 
taJung of the right-of-way easement 
was not applicable —Sparrow v. 
Dixie Leaf Tobacco Co., supra. 

86 . N.D—Lincoln v. Great North¬ 
ern R. Co„ 144 N.W. 713, 26 NJO. 
604. 


86. U S —In re Chicago & N. W. Ry 
Co, CCAIll, 127 F2d 1001, cer¬ 
tiorari denied Thomson v Hicks, 
63 S.Ct 69, 317 US 659, 87 LBd 
630, rehearing denied 63 S Ct. 155, 
817 U S. 708, 87 L Ed. 664. 

m—^Mitchell v. Illinois Cent R. Co, 
47 N.E.2d 116, 317 lUApp 601, re¬ 
versed on other grounds 61 N B 2d 
271, 384 IlL 268, 149 A.L.R 369 

87. Ill—^Mitchell v. Illinois Cent. R. 
Co., supra 

Miss—Weir v. Standard Oil Co., 101 
So. 290, 136 Miss. 205. 

88; HI,—^Mitchell v. Illinois Cent. R 
Co, 51 NE.2d 271, 384 Ill. 268, 149 
A.LR. 869 

AoqnlesoeiLoe of predecessors in, ti¬ 
tle 

The acquiescence by predecessors 
in title of owner in fee of land sub¬ 
ject to an easement for railroad pur¬ 
poses for many years in similar uses 
afforded a practical interpretation of 
the easement, fortifying the conclu¬ 
sion that railroad's .lease of land for 
use as a < combination bulk oil and 
retail dnve-ln filling station was a 
proper use—^Mitch^ v. Illinois 
Cent. R. Co., supra. 

89. HI —^Mitchell V. 'Illinois Cent. R. 
Co, supra. 

90. U.S—Oregon Short Line R. Co. 
V. Ada County, DC Idaho, 18 F 
Supp 842, affirmed, CCA., Ada 
Couilty V. Oregon Short Line R 
Co, 97 F 2d 666. • 

Tenn—City of Knoxville v. Kaiser, 
83 SW.2d 411, 161 Tenn. 607. 

61 C J p 677 note 68. 

Adverse possessioa. 

(1) Possession of railroad r^STht f>f 
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way by others must be deemed per¬ 
missive and, in absence of positive 
notice to railroad, will not support 
necessary presumption of grant — 
Louisville & N. R. Co v. Williams, 
63 S W2d 761, 246 Ky. 466. 

(2) Other decisions with respect to 
adverse possession see 61 C.J. p 677 
note 68 [d]. 

91. Va —^Danville, etc, R Co. v. Ly- 
brook, 69 SE 1066, 111 Va 623, 
Ann.Cae 1912A 176. 

Acts held not disoriminatory 

A railroad company owning title 
to land on which former lessee had 
erected packing house had power to 
grant or withhold lease of lands to 
such tenant as against contention 
that company, by agreement and 
trade with competitors of the for¬ 
mer lessee discriminated against 
him—^Flowers v. Atlantic Coast Lino* 
Ry, Co, 192 So. 821, 140 Fla 805 

98. Mont—^Mize v. Rocky Mountain 
Bell Tel. Co, 100 P. 971, 38 Mont 
621, 129 AmS.R. 669, 16 Ann Cas. 
1189. 

61 C J p 673 note 70. 

98. Iowa-*Hohl v, Iowa Cent. R. 
Co.. 148 N.W, 860, 162 Iowa 66. 

SA Iowa—^Hohl v. Iowa Cent. R. 
Co , supra 

95. U.S.—^Morgan's Louisiana, etc, 

R, etc., Co. V. Louisiana Public 
Service Commission, DC,La, 287 
F 890, affirmed 44 SCt. 868, 264 
US 393, 68 LEd. 766. ' 

61 C J. p 578 note 78. 

96. Tex—^^umer v. Texas & N. O. 
Ry. Co., Civ.App., 69 S.W,2d 289. 
error refused. 
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person to construct a spur track,^7 across or over 
its right of way for legitimate railroad purposes, 
and in such a case the spur track does not create 
an additional servitude on the land,®8 unless it has 
no connection with the railroad whose right of 
way it crosses,®® in which case it is a trespass, for 
which the owner of the fee is entitled to an ac¬ 
count 1 

Who may object. The act of leasing or permit¬ 
ting the use of the land may not be attacked as 
ultra vires, on the ground that the corporation can¬ 
not hold land for such purposes, by anyone except 
the state ® A grantor of land “for railroad purpos¬ 
es only* is estopped to claim a right of reentry 
because of the granting of certain licenses by the 
company for nonrailroad purposes, where he him¬ 
self has accepted similar licenses;® and a person 
who claims to hold land under a railroad right of 
way may not deny the fact that it is a right of way.4 

Rights of assignee. An assignee of an ease¬ 
ment in railroad tracks has the same right to use 
the tracks as his assignor had 5 

Rights as between licensees. As between licen¬ 
sees of the same portion of a railroad right of 
way, claims of the licensee whose license is prior 
in time is superior to those of subsequent licensees,® 
and until such prior license is revoked subsequent 


licensees may not maintain an action for trespass 
against the prior licensee,7 since the rights of the 
subsequent licensees do not rise any higher than 
those of the railroad company.® 

Requisites and validity. General principles re¬ 
lating to the requisites and validity of contracts 
and leases apply to the requisites and validity of 
agreements permitting the use of a railroad right 
of way by third persons.^ 

Construction. General rules as to the construc¬ 
tion of contracts and leases apply in the construc¬ 
tion of contracts and leases permitting use of a 
railroad right of way by third persons.^® Accord¬ 
ingly, where two or more instruments are executed 
contemporaneously, with respect to each other, for 
the purpose of attaining a preconceived object, they 
must all be construed together and effect given, if 
possible, to the purpose intended to be accom¬ 
plished Where a lease of railroad property on 
the right of way is prepared by the railroad com¬ 
pany, it is to be construed favorably to the lessee.^^ 

General rights and liabilities of lessor and lessee. 
The rights, duties, and liabilities of the lessor and 
lessee, as between themselves, in so far as they 
are provided for in the lease, must be governed 
by the terms and proper construction of that con- 
tract^® Accordingly, the lessee may not use the 


97. S C —Cayce Land Co. v Guig- 
nard, 134 S E 1, 135 S,C. 446. 

98. S C —Cayce Land Co v. Guiff- 
nard, &upra 

99. S C —Cayce Land Co. v. Guig- 
nard, supra 

1 . SC —Cayce Land Co. v Guigr- 
nard, supra. 

61 C J. p 678 note 77 

2 . Mich—^Attorney General v. Fere 
Marquette Ry Co, 248 N-W. 860, 
263 Mich. 431, 94 A.LR 520 

61 C J. p 678 note 78. 

а. Ark—^Ritter v. Thompson, 144 S 
W. 910, 102 Ark 442. 

4. Puerto Rico —Gonzales v Ameri¬ 
can R. Co, 6 Puerto Rico Fed 460 

5. Minn —^Minneapolis Mill Co v 
Minneapolis, etc, R. Co., 67 N.W. 
64, 56 Minn. 371 

51 C.J. p 578 note 83 

б . Pa—Robertson Coal & Coke Co 
V. Rothey, 162 A 832, 106 Pa Su¬ 
per. 463. 

Authority of "fraiglit agrent” 

Where raalroad company designat¬ 
ed person as ''freight agent,” It 
clothed him with, authority to do 
things usually done hy such agents, 
including making of arrangements 
with shippers for ^unloading freight.' 
—^Robertson Coal & Coke Co. v. j 
Rothey, supra. ^ | 


7. Pa—^Robertson Coal & Coke Co. 
V. Rothey, supra, 

8- Pa—^Robertson Coal & Coke Co 
V. Rothey, supra. 

9- Tex.—^Daugherty v. Missoun- 
Kansas-Texas R Co. of Tex., Civ. 
App., 221 SW.2d 923. 

Offer and aeceptanoe 
Telegram sent by assistant direc¬ 
tor of industrial research and devel¬ 
opment of railroad to railroad's local 
agent approving request of grain 
dealer, who desired to build a grain 
elevator along railroad’s right of 
way in certain city, to occupy rail¬ 
road ground, and inquiring whether 
grain dealer wanted to lease all 
ground between certain streets, and 
inquiring on what side of track the 
grround was located, was not a suffi¬ 
ciently definite offer on part of rail¬ 
road, and acceptance thereof by 
grain dealer did not grive rise to a 
contract for breach of which grain 
dealer could recover damages.— 
Daugherty v. Missoun-Kansas-Texas 
R. Co. of Tex., supra 
la Cal—^Pebple v. Ganahl Lumber 
Co, 76 P 2d 1067, 10 Cal 2d 601. 

11. Cal—People y. Ganahl Lumber 
Co., supra. 

12. ' Arkj—St. Louis-^n Francisco 

By Co.* y. Travis Insulation Co^ 
223 S.W'.2d 766, 216 Axk. 868. | 
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Xiease held not violated 

Provision in lease of railroad prop¬ 
erty on right of way for warehouse 
purposes prohibiting "use” and “oc¬ 
cupancy” of leased premises by third 
persons was not violated by lessee 
accepting property of third persons 
for safe-keeping under its own su¬ 
pervision.—St. Louis-San Francisco 
Ry. Co. y. Travis Insulation Co, su¬ 
pra. 

13. SD—^Babcock v. McKee, 18 17. 

W.2d 760, 70 S D. 442. 

Implied oovenaat for quiet enjoy¬ 
ment 

(1) A lessee had no cause of ac¬ 
tion for breach of implied covenant 
of power to demise existing in rail¬ 
road attempting to lease property 
which it did not own where lessee 
expressly agreed in the lease to 
waive all right to question the right 
or power of the lessor to execute the 
lease sued on.—Johnson v. Missourl- 
Kansas-Texas R Co., Mo., 216 S.W. 
2d 499. 

(2) Where, under a lease of prop¬ 
erty abutting a railroad right of way 
for warehouse purposes, parties in¬ 
tended to waive all damages for 
breach of implied covenant for quiet 
enjoyment, a covenant that the 
premises be open both legally and 
actually for entry at the beginmng 
of the term could not be implied, so 
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demised premises for a tise different from that 
designated in the lease,or for a use not contem¬ 
plated or intended hy the parties at the time of its 
execution and delivery,^6 and the lessee, as against 
the railroad, may not authorize others to make such 
different use while his rights as lessee remain fixed 
by the original terms of the lease.^® The mere 
use of the premises for a purpose beyond the scope 
of the lease will not bind the railroad in the ab¬ 
sence of its knowledge or consent,^*^ and acquies¬ 
cence of the railroad company is not the equivalent 
of an invitation.^* 

Termination of lease. Provisions in the lease 
with respect to its termination will be accorded 
effect.19 If its termination is provided for on a 
specified notice by either party, in thq absence of- 
such termmation it will be presumed to continue 
in existence,2^ although it is no longer fulfilling its 
function.*^ Accordingly, until the lease is termi¬ 
nated, the tenant has the exclusive right of pos¬ 
session,** and any obstruction thereof is a trespass 
for which damages may be recovered ** 

Authority of boards or commissions. Under some 


statutes, boards or commissions may regulate charg¬ 
es for leases of railroad property or property un¬ 
der the control of railroad companies The pri¬ 
mary purpose of such statutes is to prevent rate 
discrimination being accomplished indirectly by 
common carriers through the medium of leases of 
railroad property.*® Under such statutes, boards 
and commissions have the authority to determine 
the rental value of a site on a railroad right of 
way where such site is used wholly for public pur¬ 
poses,*® but they are not empowered to take prop¬ 
erty of the railroad which is not employed in the 
public service for the private use of another.*^ 
Accordingly, such statutes do not empower boards 
or commissions to compel a railroad company to 
lease its right of way** or to compel it to permit 
the continued use of the premises after a breach of 
the lease by the lessee,** or to compel a rail¬ 
road to renew a lease,** even though the railroad 
does not desire to use the property in its busi¬ 
ness*^ Likewise, a statute authorizing a railroad 
commission to direct a railroad to furnish sites for 
private elevators or warehouses has been held in¬ 
valid,** and to confer no power on the railroad 


as to authorize recovery for breach 
thereof, where it was subsequently 
ascertained that railroad did not own 
property attempted to be leased.— 
Johnson v. Missoun-Kansaa-Texas 
R. Co, supra. 

14- Mass—O'Brien v Boston & M 
R. R., 91 NB 2d 218, 325 Mass 451 

15- Mass—O'Brien v. Boston & M 
R. R, supra. 

16. Mass—O’Bnen v Boston & M. 
R R, supra. 

17. Mass—O'Brien v. Boston & M 
R R., supra. 

18. Mass—O’Brien v. Boston & M. 

R R., supra. , 

19. Ky—Louisville & N R, Co. v 
Wniiams. 63 S.W;2d 761, 245 Ky. 
466. 

Bamoval of property on terznlnatloa 
of lease 

' (1) Where railrocui unequivocally 
stated m a letter to former lessee 
that elevator which lessee had nesr- 
leeted to remove on termination of 
lease of railroad's land belonged to 
railroad, subsequent negofiations be¬ 
tween railroad and former lessee 
looking to the releasing of the prem¬ 
ises and reacquisition of elevator by* 
lessee did not establish a waiver by 
railroad of its right of ownership ac¬ 
quired under lease—^Babcock v. Mc¬ 
Kee, 18 N.W2d 760, 70 Sp. 442. 

(2) Where, under terms of lease, 
elevator erected on railroad land be¬ 
came property of railroad on lessee's 
failure to remove elevator before 
termination of ISease, railroad’s act in 


extending to former lessee privilege 
of removing elevator within a speci¬ 
fied time, which lessee permitted to 
pass without removal, was not in¬ 
consistent with railroad's ownership 
of elevator—Babcock v McKee, su¬ 
pra 

(3) Where railroad cancelled lease 
for nonpayment of rent and acquired 
ownership of elevator erected by les¬ 
see by virtue of lessee's failure to re¬ 
move structure within the designat¬ 
ed time after notice of termination 
as provided in lease, lessee’s subse¬ 
quent pa 3 rment of a sum in settle¬ 
ment of rent due to time of cancel¬ 
lation merely indicated that all par¬ 
ties recognized effect of cancellation, 
and acceptance of such payment by 
railroad did not indicate waiver by 
railroad of ownership of elevator.— 
Babcock V. McKee, supra. 

’20. Ark —Clark v. St Louis, etc, R 
Co, 201 SW- 111, 132 Ark. 267. 

21. Ark —Clark v. St. Louis, eta, R. 
Co, supra. 

51 C.J. p 766 note 20. 

22. Ky.—Louisville & K. R Co. v. 
Williams# 53 S.W.2d 761, 245 Ky. 

1 466 

23, Ky.—Louisville & N. R. Co. v, 
Williams, supra. 

24, Mi<di —Bohn Lumber Products 
Co. V. Michigan Public Service 
Commission, 26 N.W.2d 876, 317 
Mich 174. 

Review 

Railroad held not entitled to cei> 
tloran In supreme»court to review 
order of railroad commiSBloners fix- 
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mg rent for Industrial site on rail¬ 
road’s right of way, in view of origi¬ 
nal jurisdiction of circuit court from 
whose decision an appeal could be 
taken to supreme court —Chicago, 
M, St P. & P R Co. V, Board of 
Railroad Com'rs of South Dakota, 
266 NW 660, 64 S D. 207. 

25. Mich —Bohn Lumber Products 
Co. V Michigan Public Service 
Commission, 26 Kr,W,2d 876, 317 
Mich 174 

26. Iowa—^Ferguson v. Illinois 

Cent R Co, 210 NW 604, 202 

Iowa 608, 64 A,L.R. 1 

Mich.—Bohn Lumber Products Co. v 
Michigan Public Service Commis¬ 
sion, 26 lSrW2d 876, 317 Mich. 174. 

27- Iowa.—^Ferguson v. Illinois 
Cent H Co„ 310 N.W. 604, 202 

Iowa 608, 64 A L R. 1. 

Mich—^Bohn Lumber Products Co v. 
Michigan Public Service Commis¬ 
sion, 26 N.^ 2d 876, 317 Mich 174 

28. Iowa —^Ferguson v. Illinois 

Cent R Co., 210 K.W. 604, 202 

, Iowa 508, 64 ALB. 1. 

29. Neb—Johnson v. Utiloii Pac. R 
Co, 274 NW. 681, 133 Neb 243 

30. Mich ^Bohn Lumber Products 
Co V Michigan Public Service 
Commission, 26 N.W 2a 876, 817 
Michu 174. 

31. Mich.—^Bohn Lumber Products 
Co. V Michigan' Public Service 
Commission,' efupra. 

39L Wis —Chicago, eta, B. Co. v. 
Railroad Commigslozi, 221 N.W. 
399, 197 Wla. 59. 
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commission to direct the making of a lease for a 
portion of its right of way.33 

h. Provision for Exemption or Indeipnity from 
Idahility 

Where a contract permitting the use of its right of 
way in no way concerns or affects the duty of a railroad 
as a common carrier, it may contract with respect to 
such use as it sees fit, and may contract for exemption 
or indemnity from loss or liability for negligence. 

Although a railroad company cannot contract for 
exemption from liability with respect to the per¬ 
formance of its duty as a common carrier, as dis¬ 
cussed m Carriers §§ 88-118, 625-639, where a 
contract permitting use of its right of way in no 
way concerns or aifects the railroad's duty as com¬ 
mon carrier, it may contract with respect to such use 
as it .sees fit,34 and is not subject to any different 
rule of law than thajt applicable to other property 
owners.35 Accordingly, it may contract for exemp¬ 
tion or indemnity from loss or liability for negli¬ 
gence,3 6 since the public has no interest as to which 
of the contracting parties shall suffer the loss 37 
Likewise, in leasing a portion of its right of way 
for such uses, it may provide that it shall not be 
liable for negligence resulting in damage to prop¬ 
erty placed on the leased premises,3® and such a 
lease should be considered as extended to cover the 
use actually made of the property by the lessee 
or his assignee, in possession 39 Such a contract is 
not affected by extensions and changes of location 
made by mutual consent and under express verbal 
agreements.40 A provision in a lease which ex¬ 


empts the railroad from liability for damages re¬ 
sulting from the installation, maintenance, or use 
of an unloading device has been held not to free 
the railroad from liability for damages directly re¬ 
sulting from the negligence of the company in 
unreasonably blocking a crossing.41 

§ 102, Rights in, and Use of, Streets, High¬ 
ways, and Other Public Places 

The acquisition by a railroad of powers to lay Its 
tracks and operate its trams in public highways or 
streets involves a grant of two distinct rights, which are 
the property right to burden the landowner's fee with 
an additional servitude, and the right to diminish, ob¬ 
struct, or affect the uses of the street by the public at 
large. 

The acquisition by a railroad of powers to lay 
its tracks and operate its trams in public highways 
or streets involves a grant of two distinct rights.43 
One is the property right to burden the landown¬ 
er's fee with an additional servitude,43 the power 
to grant which, whether the landowner be a munici¬ 
pality or an abutter, is an attribute of land pro¬ 
prietorship, and is unrelated to sovereign or gov¬ 
ernmental power 44 The other right is the right to 
diminish, obstruct, or affect the uses of the street 
by the public at large,45 the conveyance of which 
may be made only by or through the sovereign or 
governmental power of the state legislature.43 

§ 103. -■’ Lepslataive Grant' or Authority 

The right of a railroad company to construct and 
operate its road on or along a public street or highway 
or other public place can be acquired only by virtue of 
an enactment or grant of the state legislature. 


33. Wis.—Cbicagro. etc, R Co. v. 

Railroad Commission, supra. 

34k XJ S —^Michig:an Millers Mut 

Fire Ins. Co. v. Canadian North¬ 
ern Ry Co, aCAMinn., 162 F 2d 
292. 

51 C J. p 679 note 86; 

Where lease of grain warehouse 
property contaaned provision ex¬ 
empting railroad as lessor from lia¬ 
bility to lessee for loss occasioned 
by rajlroad's negligent acts, fact that 
lease contained further provisions 
obligating lessee to ship all freight 
over railroad company's system as 
far as possible, did not make the 
lease a contract executed by railroad 
in its capacity as coihmon carrier, 
so as to render the provision exempt¬ 
ing ra 4 lro^ from liability invalid.— 
Michigan Millers Mut. Fire Ins Co. 
V. Canadian Northern Ry Co, DC. 
Minn., 68 F3upp. 826, affirmed, CC. 
A, 162 F2d 292. 

35. U.S-—Michigan Millers Mut. 
Fire Ins. Co. v. Canadian North¬ 
ern Ry. Co., C.CA.Minn:. 152 F.2d 
292. 


36. Ark—St. Loius-San Francisco 
Ry Co V Travis insulation Co., 
223 SW2d 766, 216 Ark 868 

Neb—^Luedeke v Chicago & N W 
Ry. Co. 231 N.W 696. 120 Neb 
124, 71 AL,R. 912. 

61 C.J p 679 note 87. 

37. U.S —^Michigan Millers Mut 
B^re Ins Co, v. Canadian North¬ 
ern Ry Co, C.CA.Minn, 162 F.2d 
293. 

Iiease held not contrdxy to pnhUo 
policy 

U.S—^Micdugan Millers Mut Fire 
Ins. Co V. Canadian Northern Ry 
Co, D.C.MO., 68 FrSupp. 326, af¬ 
firmed, CCJL. 162 F2d 292. 

61 C.J.'p 579 note 88 [a]. 

38. U.S—Southern 'R. Co v. 
Stearns, C,C,A N.CX, 28 F 2d 660, 
certiorari denied 49 S.Ct 262, 279 
US. 838, 78 LHd, 985. 

51 C J, P 679 note 88. 

Contract as exempting from liabili¬ 
ty for Are see infra 6 610. 

39. U.S —Southern R.' Co. , v- 

Steams, supra 

51 C J. p 679 note 90. , , I 
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40. Gra —Davis v. Gossett 118 SE 
773, SO GaApp. 576. 

41. Neb.—liuedeke v. Chicago & N. 
W .Ry Co, 231 N.W. 696, 120 Neb. 
124, 71 AD.R. 912. 

42. NT-—People v 'State Tax Com¬ 
mission, 202 NTS 310, 206 App 

• Div 649, affirmed 148 NK. 718, 240 
NT. 691. 

43. N.T—^People v. State Tax Com¬ 
mission, supra. 

44. NT.— People V. State Tax Com- 
missiofi, supra. 

61 C.J. p 579 note 94. 

Grant or consent by municipal or* 

f othfr local authorities generally 
see infra § 104. 

Consent or grant by at](utting qwner 
generally see infra § 108 

45. N.T.—^People v. State ’Jfax Com¬ 
mission, 202 NT.S. 310, 206 App. 
Div. 549, 666, affirmed 148 NE. 718, 
240 N.T, 691. 

46. N.T—People v. State Tax Com¬ 
mission, supra. , 

51 C.J. p 679 note 96. 
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The right of a railroad company to construct and 
operate its road on or along a public street or high¬ 
way or other public place can be acquired only -by 
virtue of an enactment or grant of the state legis¬ 
lature, either directly or indirectly.'^^ In the ab¬ 
sence of legislative authority, a railroad company 
has no such right,48 even though the company owns 
the fee in the land in the public street or highway,49 
and, in the case of streets, even though the mu¬ 
nicipal authorities consent to their occupation and 
use 50 

Power of legislature. The state legislature, sub¬ 
ject to constitutional restrictions or limitations, may 
authorize or grant the occupancy and use of a 
public highway or other public place, for railroad 
purposes,5i since such use is a benefit to the pub¬ 
lic and is not inconsistent with the purposes for 
which the public highway was originally intended.52 
The legislature may discriminate and enact that 
railway tracks may be laid on streets in smaller 
cities if the municipal authorities deem it safe to 
grant such permission, while in more densely popu¬ 
lated cities tracks may be laid only by direct author¬ 
ity of the legislature.53 

How right granted. This right or power, sub¬ 
ject to prescribed conditions and regulations, may 
be granted by the legislature by a general statute,54 
or it may be granted directly by special legisla- 
tion,55 such as by the charter of the railroad com¬ 
pany,®® or in the charter of a particular munic¬ 
ipality or certain state, county, or municipal 
boards or officers may be authorized to g^ant such 
a right or privilege,®® or to lease a right of way,®® 


§ 104. — Grant or Consent by Municipal 
or Other Local Authorities 
a Necessity or propriety 
b. Manner of giving or obtaining con¬ 
sent or grant 

a. Necessity or Propriety 

(1) In general 

(2) When consent not required 
(1) In General 

Authority to construct a railroad on or along public 
streets and highways may be given by the legislature 
through municipal or other local authorities as its agents, 
or through certain courts of competent Jurisdiction 
Where an order of a court or the consent of municipal 
or other local authorities is required, such order or con- 
sent IS a condition precedent to the right to construct 
tracks along a city street or highway. 

Authority to construct a railroad on or along 
public streets and highways may be given by the 
legislature through municipal or other local authori¬ 
ties as its agents,®® or through certain courts of 
competent jurisdiction,where the application to 
the court for such permission shows a necessity for 
constructing on the street or highway,®® and the 
fact that It is more convenient and less expensive 
for a railroad company to construct its road on a 
highway than by some other route, while a prop¬ 
er matter for consideration, is not controlling,®® 
If a statute requires an order of court to author¬ 
ize the construction of tracks along a street or 
highway, such order is a condition precedent to 
the right to do so.®4 Likewise, where it is pro¬ 
vided that a railroad company shall obtain a grant 


47. us—Montgomery v. Atchison, 
T. & S. F. Ry, Co., CCAOkl, 89 
F2d 94 

N.Y —People ex rel New York Cent. 
R. Co V. State Tax Commission, 
85 N.YS2d 77, 264 App.Uiv. 80, 
modided on other grounds 54 N.F 
2d 232, 292 N.Y 130, motion denied 
56 NB2d 122, 292 N.Y. 717. 

61 C J p 579 note 98. 

Plan and mode of construction see 
infra $S 128-132. 

48. N.C.—^Butler V. F. R. Penn To¬ 
bacco Co, 68 S F 12, 152 N.a 416, 
136 Am.S R. 831. 

61 C.J. p 580 note 99. 

49. NY.—People v. Greaser, 98 N. 
E. 206, 205 N.Y. 24. 

51 C J. p 580 note 1. 

50. N.C —Corporation Commission 
V. Southern R. Co., 69 S E 621, 153 
N.C. 669. 

51. Pa.—Foley v. Beech Creek Ex¬ 
tension R Co., 129 A. 845, 283 Pa 
688 . 

51 C.J. p 580 note 6. 

Power of legislature to grant right I 


to use streets generally see Mu- 
mcipal Corporations § 1726 c. 

52. N. J —^Morris, etc, R Co v. 
Newark, 10 N J Eq. 352. 

51 C.J p 580 note 8. 

53. N.J.—^Burlington v. Pennsyl- 
vama R Oo, 38 A. 849, 56 NJEq 
269, amrrned 43 A. 700, 58 NJEq 
647. 

54. Pa —Commonwealth v Beaver 
Valley R Co., 32 Pa.Co. 472. 

61 C.J. p 580 note 10 

65. Tenn—^Pepper v. Union R. Co, 
85 SW. 864, 113 Tenn. 63. 

61 C.J. p 680 note 11. 

66- Ga —Athens Terminal Co v 
Athens Fdy, etc.. Works, 68 S E 
891, 129 Ga. 393 

51 C.J. P 581 note 12. 

57. Ga—^Athens Terminal Co v. 
Athens Fdy., etc. Works, supra. 

58. U.S.—^Knoxville v. Africa, Tenn., 
77 F, 601, 23 CC.A. 262. 

51 C.J. p 581 note 14 

Powers and functions of highway 
boards or commissioners generally I 
see Highways 9 157. ' 

512 


59. U S —^Moffat Tunnel Improve¬ 
ment Dist. V Denver & S L Ry. 
Co, aCAColo, 45 F2d 715, 51 S 
Ct 486, 283 US 837, 76 DEd 1448 

51 C J. p 581 note 15. 

60. Wash —Coleman v. Hammond 
Lumber Co, 294 P. 968, 160 Wash. 
170 

61 C J. p 681 note 17. 

Power of municipality to grant right 
in general see Municipal Corpora^ 
tions 9 1726 c. 

61. N Y.—Sells V, Defense Plant 
Corp, 66 NE2d 289, 296 NY. 227. 

51 C J. p 581 note 18. 

62. N.Y—Hornoll, etc, R. Co v. 
Dansville, 111 N.Y.S. 845, 127 App. 
Div 867. 

51 C J. p 581 note 19. 

63. NY—Hornell, etc., R. Co, v. 
Dansville, supra. 

64. NY —Osborne v. Jersey City, 
etc, R Co, 27 Hun 589 

Use of federal government In time 
of war 

Consent of court held not required 
in construction of railroad for use 
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from or the consent of certain municipal or local 
authorities before it can construct its road on or 
along a city street or highway, such provision 
is m the nature of a condition precedent which musft 
be complied with before the company can acquire 
a right to use the street or highway,®® otherwise 
its use of a street constitutes a trespass.®® Such 
consent, when required, is also a condition precedent 
to the construction of depots, engine houses, and 
other appurtenances of the road as well as the 
main track,®'^ and to the construction of the road 
over lands subsequently included in the city lim¬ 
its,®® and in some cases to the construction of ad¬ 
ditional tracks at a subsequent time, as discussed in¬ 
fra § 112. So, also, where general authority over 
streets is in the municipality, and there is no stat¬ 
utory provision authorizing a railroad company to 
use them, they cannot be subjected to the use of 
a railroad without the consent of the municipal¬ 
ity.®® Under some statutes a railroad company 
may locate its right of way on a street without con¬ 
sulting the municipality,^® but cannot construct its 
tracks thereon without its consent,*^! or construct 
its road along or lengthwise of a street or high¬ 
way without the consent of the local authorities.^® 
The object of a provision requiring consent of the 
city or local authorities to such occupancy of streets 
is to enable the city to exercise police power over 
its streets,*73 and the propriety of granting such 
a right in a street is justifiable on the theory that 
a railroad is, in'a sense, a public highway.^^ 


Effect of disincorporation of municipahty. The 
fact that, after such a franchise is granted, the 
municipality disincorporates for a short period, con¬ 
fers no vested rights on the railroad company to 
lay additional tracks or sidetracks, after reincor¬ 
poration without the consent of municipal officers 
as required by statute.75 

(2) When Consent Not Required 

Where the consent of the municipal or other local 
authorities Is not required by statute, and where the 
right of a railroad company to occupy and use a high¬ 
way or street Is granted in Its charter or by statute, 
such right is paramount to the power of the municipality 
over Its streets, and may be exercised without the con¬ 
sent of the municipal or other local authorities. 

Where the consent of the municipal or other lo¬ 
cal authorities is not required by statute, and where 
the right of a railroad company to occupy and use 
a highway or street is granted in its charter or by 
statute, such right is paramount to the power of 
a municipality over its streets,^® and may be ex¬ 
ercised without the consent of the municipal or oth¬ 
er local authorities,and without the previous pay¬ 
ment to the municipality of the damages occasioned 
by such occupation.78 This rule applies, even 
though the statute under which the municipality was 
incorporated provides that the streets thereof shall 
be common highways forever.7® Under some stat¬ 
utes consent of the municipal authorities is not 
required where consent has been given by the 
abutting owners®® or public utility commission- 


of federal government in time of 
war—Sells v Defense Plant Corp, 
§6 NB2d 289, 295 NT. 227. 

65. Ga—^Tift V. Atlantic Coast Line 
H. Co, 131 SE. 46, 161 Ga. 432. 

61 C J P 681 note 31. 

No act of the lesrlslatore can au¬ 
thorize the laying of railroad tracks 
In the streets without the consent 
of the local authorities.—City of 
New York v. Bryan, 89 N.B 467. 196 
N.T 168—Beekman v. Third Ave. R. 
R. Co.. 47 NB. 277, 163 N.T. 144— 
People ex rel. New York Cent. R. 
Co V State Tax Commission, 35 N. 
TS2d 77. 264 App Div. 80, modified 
on other grounds 64 NB.2d 832. 292 
N.T. 180, motion denied 66 NB.2d 
122, 292 N T. 717. 

Step in, grant of franchise 
The consent of city to the con¬ 
struction of tracks by a railroad is 
but a step In the grant of a single, 
invisible franchise to construct and 
operate a railroad —People ex rel. 
New York Cent R;. Co v. State Tax 
Commission, supra. 

66. Cal —Sincemey v Los* Angeles* 
200 P 380, 63 Cal App 440. 

67. XJ.S.—^^linpis Cent , B. Oq. :v 
74 C J.S.—33 


Chicago, Ill, 20 S.Ct. 609, 176 U S. 
646, 44 L Bd. 622. 

Ill.—^Pittsburg, etc, R. Co. v. Chica¬ 
go. 42 N.B 781, 15$ lU. 369. 

68. US—Illinois Cent. R. Co. v. 
Chicago, Ill., 20 S.Ct. 609, 176 U. 
S 646, 44 LBd. 622. 

Ill—^Pittsburg, etc, R. Co. v. Chica¬ 
go, 42 N.B. 781, 169 Ill. 869. 

69. Kisa—^Donnaher v. State, 16 
Hiss. 649. 

N.J.—^Morris, etc, R. Co, v. Newark, 
10 N.JEq[. 852. 

TO,' TJ.S —Chicago v. New York, eta, 
R Co, Ill, 216 P. 735, 132 CCA. 
646. 

71. U.S —Chicago v. New York; etc, 

R. Co., supra. , 

72, HI.—Cook County v. Great 

Western R. Co, 10 N.B. 664, 119 
Ill. 218. 

51 C.J p 582 note 29. 

General statutory power In a rail¬ 
road company to construct its road 
on or across any highway which it 
intersects does not give it alright to 
construct its road XongitudinsBy on 
streets wxthput the consent of the 
mumclpality or over its objection.— 
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Town of New Castle v. Lake Brie & 
W R. Co., 67 NE 616, 165 Ind. 18. 

73, Md.—State v. Baltimore, eta, R. 
Co, 96 A 686, 127 Md. 434. 

74. Ind.—Grand Trunk Western R. 
Co Y. South Bend, 89 NB. 885, 91 
NB 809, 174 Ind. 203, 36 LRA,N. 
S, 850, reversed on other grounds 
33 set 303, 227 US. 644, 67 LBd 
633, 44 L.R.A,N.S., 406. 

51 C X p 682 note 81. 

76. CaL—San Pedro, eta, R. Co v. 
Long Beach, 168 P. 204, 172 Cal. 
$81 

76. Ky.—^Louisville, eta, R. Co. v. 
Covington, 218 S.W. 668, 184 Ky. 
811. 

77. US —^New York v. Davis, C.O.A 
N Y., 7 P.2d 666 

51 C.J. p 582 note 34. 

78. Iowa—^Hine v. Reokuk, eta, R. 
Co., 42 Iowa $36. 

61 CJ. p 583 note35 
Compensation for, taking of property 
generally see Eminent Domain S$ 
95-208. 

79. I?a —Commonwealth v. Beaver 
Valley R. Oo.. 71 A 7. 222 Pa. 220. 

80. , lowe-—Xnterurban R, Co. v. Des 
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ers or if a municipality refuses a railroad com¬ 
pany a right of way, the company may call on cer¬ 
tain state officers, such as the state engineer, to 
designate the streets which it may use.^^ 

h. Manner of Giving or Obtaining Consent or 
Grant 

(1) In general 

(2) Prescription or e^oppel 

(1) In General 

The manner In which the consent or grant by munici¬ 
pal or other local authorities may be given or obtained 
depends on the terms of the municipal charter or statute 
by which the power to give consent or make a grant 
is conferred. 

The manner in which the consent or grant by 
municipal or other local authorities may be given 
or obtained depends on the terms of the municipal 
charter or statute by which the power to give con¬ 
sent or make a grant is conferred,^3 and the manner 
so prescribed must be followed both on the part of 
the railroad company and of the municipality or lo^ 
cal authorities.** Thus, it has been held, under the 
various charter or statutory provisions, in order 
that a railroad company inay obtain permission from 
a city to occupy the streets over which it is intended 
to build its road, that th’e route of the railroad 
through the city must be designated in its charter,** 
and that consent must he given by the proper mu¬ 
nicipal authorities,** by a duly enacted by-law or 
ordinance,**^ or resolution.** Under some statutes 
this action must be assented to by a prescribed num¬ 
ber of votes of the municipal or local officers** 
or taxpayers,** in which case the function of the 
municipal council is merely executive and admin¬ 
istrative in carrying out the inauditory’ directions 


of the taxpayers, when, and not until, they have 
spoken.* 1 The fact that the company's request for 
permission is referred to a committee, which reports 
favorably but proceeds no further, does not con¬ 
stitute a sufficient consent.** When a city council 
has jurisdiction to grant a railroad company cer¬ 
tain rights in a street, an ordinance exceeding the 
councirs jurisdiction is nevertheless valid to the 
extent of the council's power to grant.** 

Acceptance of grant. The grant by the munici¬ 
pal authorities to use the streets or highways does 
not grant franchise rights.*^ It is at most a mere 
offer,** which, in order to be binding, must be ac¬ 
cepted by the railroad company,** especially where 
the ordinance making the grant provides as a con¬ 
dition that the company shall file a written accept¬ 
ance of its provisions.**^ 

Ratification. Any doubt as to the existence or 
validity of the right of a railroad company under 
its charter or municipal grant to lay its tracks in 
a municipality may be removed by a subsequent'act 
of the legislature recognizing and ratifying such 
right.** 

Determination of use. Municipal authorities are 
not required to determine what use of the street is 
absolutely necessary for the grantee, but,may sim¬ 
ply determine what street or streets it will devote 
to the grantee's use, leaving to the railroad com¬ 
pany the nght to determine what use will be neces¬ 
sary and within the council's jurisdiction to grant, 
as time and experience shall determine.** 

S(de of franchise. A statute requiring the sale 
of street railroad franchises to the highest bidder 
must be construed as applying to all railroads where 


Mpmes/199 N.W. 355, 197 < Iowa 
13^8'. 

5l CJ*. p 683 note 38. 

Grant or consent by abut^a^ o^m- 
ers srenerally see infra S 108. 

81. etc., R. do. v. 
V^^obdbriage Tp., 9k A. V87. 85 N.J. 
Sg 192. 

82 . .^3>ex—^Indlanolk v. Gulf, etc., fe. 
Co., 56 Tdx. 594^ 

51 aJ. p 583 note 40. 

83. Iia.—-GUI V. LfSke Charles, 48 So. 
440, 122 La. 1019. 

Proceedings to obtain grant or' 11- 
, cense in public streets generaUy 
see Municipal Corporations 3§ 
1728-1730. ^ \ - 

M. La —Gill V. Lake ' Charles, su¬ 
pra. 

51 C.J. p 583 note 45. 

85. Tenn—Collier v Union It Oo, 
* 83 SW. 156, 113 Tenn. 96. 

8^.. Wash.—Schwede v, Hemnch 


Rros. Bi^ewing Co., 69 P. 862, 29 
Wash 21. 

51 C J. p 583 note 47. 

8^. Ga.—^Louis^le, etc., R Co v. 
Merchants’, etc, Ban^ 143 

rte’, lee oa. sift. 

61 C J. p 583 note 48. 

88. Iowa.—Merchants’ Union Barb 
Wire Co-.V. Chicago, etc., R Co, 
28 NW 494, 70 Iowa 105. 

51 C J p 588 note 49. 

89. ’ Cal.—^an Pedro,' etc, R. ,Co. v. 

Long Bea^h, 168 F. 204, 173 Cal 
63L , ■ ,1 » . 

51 ,C.X p 5g3 note 50,. , > 

90. Ga—Savannah, etc, R.i Co, v. 
WoodruflC, 13 S.m. 156, 86 .Ga, 94. 

51 O J, p 583 note 51. 

9 lfc La —Connell v., Baton Rouge 
Comnussion. Councsil, 96 So 657, 
153 La. 788. 

98. ’Cal.—San Pedro, etc, R Co, v 
Long Beach, 168 P. 204, 173 Cal 
681. ' ... 


93. Oal —^Los Angeles v Southern 
Pac R. Co. 108 P. *66, 157 Cal 863. 

94. CaL—^People v. Ocean Shoi'e R. 
R, 196. P.2d 670, 32 Cal 2d 406. ' 

Grant as constituting franchise gen¬ 
eraUy see ihfra S 112 b. 

95. Cal.—^Peoxile v. Ocean Shore B. 
R^ supra. 

96. Cal—People v Ocean Shore B 
'' R, 'supra 

Tex—Galveston, etc., R Co. v.' Gal¬ 
veston, C1V.APP , 156 S.W: 273. 

51 O.J. t> 584 note 65. 

9^', US—Memphis v St Louis, etc, 
R Co., Tenn. 183 F. 629, 106 dc.*A 
76 * 

98fc‘* ’ Ky.-HOwensboro v. Owensboro, 
etc, R. Co, 40 SW. 916,- 19 Ey.L. 
449. 

51 C.J. p 584 note 57. 

* r f * ' 

99. Cal —^Los Angeles v. Southern 
PaC. B, Co., Ids P. 66, 167 Oall SSS: 


514 



74 C. J- S. 


RAILROADS 


§ 104 


bona fide competition is possible.^ Accordingly, 
such a statute has been held applicable to a steam 
railroad where, by its operation within the dty lim¬ 
its, it originates a new character of business and 
obtains new, separate, and distinct sources of rev- 
enue.2 However, the statute has been held not 
applicable to the extension of a steam railroad 
through the city en route between its termini, in 
which there can be no bona fide competition.^ 
Where both railroads and street railways are ex¬ 
pressly included in the grant of power to the mu- 
niapal authorities, a” provision requiring the sale 
of railroad franchises in the streets of a city to 
the highest bidder has been held applicable to steam 
railroads.^ Where consent of the local authorities 
IS obtained and confirmed by a subsequent statute, 
the fact that the franchise was not sold at public 
auction as required by a statute, which has since 
been repealed, does not affect the validity of the 
franchise.5 

(2) Prescription or Estoppel 

(a) Prescnption 

(b) Estoppel 

(a) Prescription 

Although occupation and use of public streets or 
places by a railroad company for a long period of time, 
with the knowledge and acquiescence of the municipal 
authorities, have been held to entitle the company to 
such right by prescription, and to raise a presumption of 
a grant of the right, there is also authority to the con* 
trary. 

Occupation and use of public streets' or places 
by a railroad company for a long period of time, 
with the knowledge and acquiescence of the munici¬ 
pal authorities, have been held to entitle the com¬ 


pany to such right by prescription,® and to raise a 
presumption of a grant of the right,*^ unless pre¬ 
scribed conditions have not been complied with in 
making application for the right of way and m tak¬ 
ing possession.® On the other hand, it has been held 
that a railroad company cannot acquire prescrip¬ 
tive rights in the streets as against the public,® 
and that a grjant will not be presumed from lapse 
of time during which the company has occupied 
the street, since limitations will not run as to streets 
and other property held by a cify in trust for the 
public.^® 

(b) Estoppel 

A municipality may be estopped, by Its knowledge 
and acquiescence for a long period of time, from object¬ 
ing to the occupation and use by a railroad company of 
a street. Likewise, a railroad company may, by Its acts, 
be estopped from denying the validity of a grant or lease 

to It. 

A municipality may be estopped by its knowledge 
and acquiescence for a long period of time from 
objecting to the occupation and use of a street by 
a railroad company,unless the acquiescence is 
of a use under a revocable license,or under a per¬ 
mission granted by officers without authority so to 
doM 

Estoppel of railroad company. The railroad com¬ 
pany may be estopped to deny the validity of the 
grant or lease to it, where it is in possession and 
by its acts has acquiesced therein; and affirmed its 
binding effiect.^^ Where land is dedicated by a 
municipality for street purposes with the assent 
of the owners, a railroad company, which has ob¬ 
tained municipal permission to use the street, rec¬ 
ognizes the public right and cannot repudiate the 


1. La.—New Orleans City, etc, R. 
Co. V Watkins, 21 So. 199, 48 La. 
Ann. Id^SO. 

51 C J P ^S4 Hoie 60. 

Award of irrant or license on com¬ 
petitive bidding- generally see Mu¬ 
nicipal Corporations § 1729. 

Sale of francliise to; street railroad 
see Street Railroads § 52. 

2. La.—New Orleans City, etc., R. 
Co. V. Watkins, supra. 

3. La.—bapdevielle v. Neyr OrJe,ans, 
etc., R. Co., 84 So. 868, 110 La 904. 

5>1 C.JF. p 684 note 60. 

4. La.^^^-GMll’V. Lake Charles, 48 So. 
440, 122 La. 1019. 

51 C.J. p 584 note 61. 

5. N.T.—New York, etc., R Co. v. 

O'Brien, 100 N.T.S. 816, 50 MiSe. 
18, afl^rmed 1Q6 NY.S, 909, 121 
.^p.Diy, 819, affirmed 85 N-Bl Ills, 
192 n;x^ 558. , . 

6. Ind—New C^tle v Lake Brl^ 
etc., R. Co., 67 NJSl 516, 165 Ind. 
18. ' ^ ‘ ' 


Adverse rights to property dedicated 
to, or acQuired for public use gen¬ 
erally see Adverse Possession §§ 
14-17. ' 

Prescription as' to property held for 
public use generally see Rasements 
5 9 c. 

7. Ark—^Lionoke v. Chicago, etc., R. 
Cor., 123 SW. 395, 92 Ark. 546, 185 
Am S.R 200. 

61 aJ. p 684 note 66. 

Implied grant of railroad’ right of 
way generally see supra 5 79. 

8. Ry.—Klosterman v. Chesapeake, 

. etc.. R. Co., 66 S.W. 820, 22 Ky.L 

192. 

61 C X p 585 note 66. 

9. Mich—In re City of Detroit, 246 
N.W. 51, 261 Mich. 278. 

10. TJS.—Seaboard Air Line B Co. 
V. BalnmlK tXOIT.C.. 219 V. fe 78 , aT- 
firmed 37 S.Gt S,' 2«2 TfA, 16 . 61 
lijm 121 . 

Ato>—BlnmtngMwf Belt B. Ooi V. Btr. 
inlniluuaoi,'2:«l'eA 699, miUa. 674. 
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1^. m.—Chicago V. Union Stock- 
yards, etc, Co., 46 N.'El' 480, 164 Ill. 
224, 36 LRA. 281. 

51 ax p 686 note 69. ’ 

Dstoppel by construction of railroad 
generally see Bstoppel 5 95 

Ratoppel as to grants or licenses to 
use streets generally i^ee Rstoppel 
5 145. 

12. U.S,—Seaboard Air* Line R. Co. 
V. Raleigh, DCNC., 219 S'. 573, af¬ 
firmed 87 S.Ct. 8, 242 U.S. 15, 61 

- Ii.B}d. 121. 

13, U S —Seaboard Air. LUie R. Co. 
V. Raleigh, supra. 

14- U.S.—Den^r, etc., R. Co. v, 
Mo|Xat Tunnel: impr. Dist, D.a 
Colo., 85 F.2d 865, modified on oth¬ 
er grounds, aC.^ Moffat Tunnel 
Improvement Dist. v. Denver & S 
I>.‘'Ay. do., 45 r.2d 716, certiorari 

•' denied‘51 S.Ct ^85, 283 US. ^7, 
76 LBd. 1448. 

51*CXP 35® 72. 
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existence of the street.*-® However, where the mu¬ 
nicipality has no power to authorize the use of any 
street for a railroad, the mere use 'by a railroad 
under an ordinance for the period limited thereby 
does not estop the railroad company from there¬ 
after using the streets under its general powers.*-® 

§ 105. -What Constitutes Grant of Au¬ 

thority in General 

The riflht of a railroad company to occupy and use 
a public street or highway must be conferred either in 
express terms or by necessary Implication 

Whether the right o£ a railroad company to oc¬ 
cupy and use a public street or highway or oth¬ 
er public place is granted by the legislature, or by 
municipal or other local authorities, it must be con¬ 
ferred either in express terms^*^ or by necessary 
implication,^* since no legislation will be con¬ 
strued to take away pirblic rights in a highway or 
other public place unless such purpose is plainly 
expressed.!* Thus, authority under a general law, 
to occupy and use public roads, gives a railroad 
company no authority to construct its road through 
streets which are under the supervisory control of 
the municipal authorities nor does authority 
to erect a depot in a certain city authorize the lay¬ 
ing of tracks and the running of engines over the 
streets of that city.21 

Authority to use specified route. Authority to 
construct a railroad between designated points, the 
exact location being left to the company’s discre¬ 
tion, by necessary implication, gives the company 
the right to occupy a public place between those 
points on the authorized route, as far as necessary 
for its purposes;** and also gives an implied au¬ 
thority to cross public highways which such route 
may intersect,** and such crossings cannot be pre¬ 


vented by municipal corporations through which 
the road is laid.*^ However, authority to occupy 
a street or highway longitudinally will not be im¬ 
plied from authority to construct the road between 
certain designated points or termini,** especially 
where it is declared by statute that public highways 
shall not be appropriated to railroads in the ab¬ 
sence of express authority in their charters,** un¬ 
less the right so to occupy streets and highways 
IS given either expressly or by necessary implica¬ 
tion as being necessary for the authorized route.**^ 
So, where a railroad company is empowered to en¬ 
ter or pass through a city, this power has been 
held of necessity to give the right to locate the road 
somewhere, and, if need be, on a street or alley;** 
but there is also authority to the contrary.** 

§ 106. - Construction and Operation of 

Statute or Ordinance Granting 
Right 

A grant of a right to use public streets or highways 
for railroad purposes must be construed most strongly 
against the railroad company and in favor of the public, 
and nothing is to be taken as passing thereby except 
what necessarily flows from the nature and terms of 
the grant. 

General rules apply in respect of the construction 
and operation of a statute or municipal ordinance 
granting or authorizing a right or privilege to use 
public streets or highways for railroad purposes.** 
In accordance with such rules the grant must be 
construed most strongly against the railroad com¬ 
pany and in favor of the public,*! and nothing is to 
be taken as passing thereby except what necessari¬ 
ly flows from the nature and terms of the grant.** 
A company organized as a steam railroad company 
has no right, by changing its motive power, to op¬ 
erate on streets as a street surface railroad ** 


IB- N’.T.—People v. Priest, 99 NJE3 
B47, 20B N.Y. 274. 

61 C.J. p 6S5 note 78. 

16. Mo.—Atlantic, etc, R. Co. ▼. St. 
liOUts, SB Ma 228 

17. 17.C.—Corporation Commission 

V. Southern R Go , 69 SJEJ. 621, 158 
N.C. 569. ; 

61 GJ. p 685 note 78. 

18. N J.—Hoboken Land» etc., Co. v. 
Hoboken, 35 K JLaw 205. 

51 C J. P 586 note 79. 

19. NJ .—Newark v. Delaware, etc, 
R. Co., 7 A, 123, 42 NJEg 196. , 

20. XU. —Chicagro, etc., R Co. v. Chi¬ 
cago, 11 NB 907, 121 IlL 176. 

51 O J p 586 note 81. 

81. Ga.—Daly v Georgia Southern, 
etc., R. Co, 7 S.B 146, 80 Ga. 793, 
12 Am.S R. 286. 

88. Minn .—^St. Paul v. Chicago, etc., 


R. Co, 63 N.W. 267. 65 NW. 649, 
68 N.W. 458, 63 Minn. 330, 34 LR. 
A 184. 

61 C J. p 586 note 83. 

83. N.J.—^Thompson v. Ocean City 
R Co, 86 A 1087, 60 NJDaw 74 

61 C J. P 586 note 84 

Crossing highways generally see in¬ 
fra $9 140-167.. 

84. Miss—Canton v. Canton Cotton 
Warehouse Co,, 36 Bo 266, 84 Miss. 
268, 105 Am SR. 428, ' 66 L..RA 
661. 

85. N J,—Seaman v. Perth Amboy, 
119 A 278, 98 N-J-Law 174. 

61 C.X p 586 note 86. 

86. Ga—^Davfs v. Bast Tennessee, 
etc., B. Co., 13 S B 567,' 87 Ga. 605 

61 C.J. p 586 note’87. 

87. Mass.—Springfield v, Connecti¬ 
cut Rivsr R. Co, 4 Ous^, 63, * . 
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Tenn.—Tennessee, etc., R. Co. v 
Adams, 3 Head 596. 

51 C J. p 686 note 88. 

88. P8U—Cleveland, etc, R. Co, v 
Speer, 56 Pa. 825, 94 AmD 84 

61 C.J. p 586 note 89. 

89. Ill—Chicago, etc., R. Co. v Chi¬ 
cago, 11 NB 907, 121 HI. 176. 

61 C.J. p 586 note 90. 

30. Tex—Galveston, etc, R. Co v 
Galveston, Civ.App,, 165 S W. 278. 

51 C J. p 686 note 92. 

31. Ill—Oak Park v. Chicago, etc., 
R Co., 120 NE 761, 286 Ill. 469. 

51 C.jr p 587 note 93. 

38. Pa—^Pennsylvania Schuylkill 

Valley R Co V Philadelphia, etc, 
R. Co. 27 A 683, 157 Pa.‘ 42. ' 

51 C J p 687 note 94. 

33. NT.—^Matter of Heeseville, etc, 
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Where the statute authorizes the use of a "public 
road or street," it applies only to a public street 
or road which has been legally established.^^ 
Where a right of way in a city is acquired by one 
company by purchase from another, and the city by 
ordinance confirms and grants this right to the pur¬ 
chaser, the fact that the original purchase was il¬ 
legal does not invalidate the grant 

§ 107. - Regulation of Use in General 

a. In general 

b. By municipality 

a. In General 

A franchise to a railroad to use a public street or 
highway or other public place Is subject to the right of 
the state, In the exercise of its police power, to regu¬ 
late the operation of the railroad m order to prevent in¬ 
juries to persons or property. 

A franchise to a railroad company to use a pub¬ 
lic street or highway or other public place is sub- 
j'ect to the right of the state, in the exercise of 
its police power, to regulate the operation of the 
railroad in order to prevent injuries to persons 
or property and, although such a franchise is 
to use the streets of a city, subject to the assent 
of the city, it proceeds from the state and not 
from the city,^^ and is subject to regulation, modifi¬ 
cation, or alteration by the state legislature.^* 

b. By Municipality 

A municipality may make all reasonable and neces¬ 


sary regulations as to the manner In which the tracks 
of a railroad company shall be constructed and the con¬ 
dition in which they shall be maintained. 

The right of a railroad company to occupy and 
use a street for railroad purposes is subject to the 
right of the municipality to improve and control 
such street,** and to make all reasonable and nec¬ 
essary regulations as to the manner in which the 
tracks of the railroad company shall be constructed 
and the condition in which they shall be main¬ 
tained,^* even though the franchise to use the 
streets has been granted by or under legislative 
authority and the constitutionality of such regu¬ 
lations must be considered, in view of the charter 
and property rights and also of the consent and 
acquiescence of the railroad owners.^* The mu¬ 
nicipality may regulate the manner of use by the 
railroad company so as not unreasonably to inter¬ 
fere with the use of the streets by the public or 
adjoining property owners.*** Accordingly, the 
municipality may restrict the number of tracks on 
particular streets or parts thereof may regulate 
the limits in a street where the track of a railroad 
company shall be laid;^* or may require a change 
in the location of tracks,^* relaying of tracks flush 
with the street,^*^ change of roadbed,4* or a change 
of location or total removal of a sidetrack materially 
impairing the use of the street by rendering the 
part assigned for public passage too narrow.^® 
Likewise, the municipality may restrict the time 
when a railroad train shall obstruct a street cross- 


R Co, IW. NY.8 287, 116 App 
Div 72 

51 C.J. p 587 note 95. 

34. US —^Burns v. Multnomah R 
Co, CCOr, 15 F. 177, 8 Sawy. 543. 

35. Tex—Galveston, etc., R Co. v. 
Galveston, Civ App., 155 S W 278. 

36. TT S —New York v. Davis, C.C A. 
N.T, 7 P.2a 566. 

Regulation and control of railroads 
grenerally see supra $9 27-31, Infra 
99 390-436. 

37. NT—^New York Cent, etc, R. 
Co V New York, 95 NE 638, 202 
N.Y 212. 

38. Ill—Chicagro, N S & M R Co. 
V. City of Chicago, 163 N.B 141, 
831 Ill, 360 

51 C.X p 587 note 8. 

38. Colo.—Colorado, etc, R, Co. v 
Ft. Collins, m p. 747, 52 Colo. 
281, Ann.Cas.l918D 646 
51 C.J. p 587 note 4 

40. U.S.—^niinols Cent. B. Oo. v. 
City of MasTflleld, CCA.Ky., 35 F. 
2d 808, qertiorari demed 50 SCt. 
158, 280 U.S. 608, 74 L..Ed. 661. 
Colo —^Denver v. Denver, etc, R Co, 
16>7 P. 969, ,63 Colo 674, DR A. 
1918D 659, affirmed 89 S.Ct 450, 250 
U.S. 241, 68 Ii,Ed, 958. 


61 CJ p 687 note 6—44 C.J. p 935 
note 8 

Power to control and regulate use of 
streets by public utilities general¬ 
ly see Municipal Corporations 9 
1692. 

ProhlMtloa of digging 

(1) It has been held that prohibit¬ 
ing the digging up of the surface of 
any street except by permission of 
the council, as applied to a railroad 
company lasring its track across a 
street within its located right of 
way, is unreasonable and invalid — 
Allen V. Jersey City, 22 A. 267, 63 N. 
JLaw 622. 

(2) Effect of ordinance forbidding 
digging of street as to right of rail¬ 
road to make repairs see infira 9 
124b 

41. U.S.—^IllmoiB Cent. R. Co. v. 
City of Mayfield, CCA^Ky., 36 F. 
2d 808, certiorari demed 50 S.Ct 
168, 280 US 608, 74 llEd. 651. 

61 C J p 687 note 6. 

42, U Sw—^Aflantio Coast Lane R. Co. 
V. Goldsboro, N.C, 84 SCt. 864, 
232 U S. 648, 58 Li.Bd. 721. 

Fla —Northern R. Go. v. 
Tampa, 107 So. 364, 91 Fla. 241. i 
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43. Colo—Colorado, etc., R. Co. v. 
Ft CoUins. 121 P. 747, 52 Colo 
281, Ann Cas 1913D 646. 

51 C.J. p 688 note 8 

44. Ind.—Grand Trunk Western R 

Co V South Bend, 89 N.E. 885, 91 
NB. 809, 174 Ind. 203, 36 L.RA-, 
N.S, 850, reversed on other 

grounds 33 S Ct. 303, 227 U.S 544, 
67 DBd. 633, 44 LRA.,N.S, 406. 

51 C.J. p 588 note 9. 

45. Iowa.—Cain t, Chicago, etc, R. 
Co, 3 N.W. 736. 6 NW, 268, 54 
Iowa 255. 

Va—^Wagner v Bristol Belt Line R 
Co., 62 S B. 391, 108 Va. 594. 25 L 
RA.,N.S, 1278. 

46. Ill—^Postal Telegraph-Cable Co 
V. Baltimore, etc., R. Co., 219 Ill. 
App. 804 

61 CJ P 688 note 10—44 aj, p 935 
note 94 

47. N.Y—Albany v. Watervllet 

Tump, etc., Co., 13 NB. 370, 108 
N.Y. 14 

48. Ill.—^People v. Chicago City R. 
Co., 165 N.B. 781, 324 Ill 618. 

46. W.Va—^Mason v. Ohio River R. 

. Co.» 41 S.B 418, 61 WVa- 183 
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ing;60 regulate the time of day during which 
trains shall be operated along streets;®^ prohibit 
the use of steam power for railroads along the 
streets and may compel a railroad to suspend 
operations during construction of a municipal im- 
provement.55 On the other hand, the municipality 
cannot, by such regulations, deprive the railroad 
company of its right or franchise to use the street.®^ 

Revocation of right to regulate. The right of a 
municipality to regulate the use of its streets by 
railroads, when once it has given its consent, may 
be revoked by the state legislature^® and conferred 
on state boards or commissions.®® 

Switching. Although a municipality may not 
arbitrarily prohibit a railroad coinpany from using 
the streets for switchmg cars on an established 
switch track,®7 it may, under its police power, or- 
d 2 r the removal of switch tracks when public safe¬ 
ty requires it,®® without regard to the character of 
the right under which they were first established 
and mamtained.®® Likewise, a municipality may 
regulate the manner in which switching may be 
done, with a view to public safety and welfare,®® 
and may prohibit switching on certain streets, where 
the company has other space available for that 
purpose,as where it has yards set apart for 
switching purposes.®^ 

Crossings. Where the railroad is operated over 
a street which divides the city into two parts, the 
city authorities may, in the exercise of a sound 
discretion, determine at what points the public shall 
cross the railroad right of way,®® and may estab¬ 
lish such points as are required for the conven¬ 


ience of the public in the transaction of its busi¬ 
ness,®^ and for such other purposes as are common 
to the inhabitants of the city.®® 

§ 108. - Consent or Grants by Abutting 

Owners 

a. In general 

b. Grants by owner 

a. In General 

As a general rule, where the fee of the land over 
which a public street or highway'passes is in the abut¬ 
ting owner, a right to occupy and use such street or 
highway for railroad purposes nnay be granted only with 
the consent of the abutting owners, or, if they refuse 
consent, only by condemnation and compensation to such 
owners. 

The power of the state legislature or a munici¬ 
pality to permit the use of highways or streets by 
railroads is subject to the limitation that no prop¬ 
erty rights of abutting owners are thereby unrea¬ 
sonably invaded;®® an abutting owner is entitled 
to a right of ingress and egress to and from his 
property over the railroad right of way®*^ except 
over a railroad on a strip of land which has never 
been dedicated and accepted as a highway, and 
which has been unconditionally conveyed to the 
railroad company.®® As a general rule, therefore, 
where the fee of the land over which a /public 
street or highway passes is in the abutting own¬ 
er, as discussed m Highways § 136, and Munia- 
pal Corporations §§ 1®1, 1682, a right to occupy 
and use such street or highway for railroad purpos¬ 
es may be granted only with the consent of the abut¬ 
ting owners,®® or, if they refuse consent, only by 


BO. NJ .—state v, Jersey City, 37 N- 
J.Iiaw 348 
44 O J P 935 note 98. 

51. Ohio—Cincinnati •Southern R. 
Oo. V. Hurd, 30 Ohio K.P,NS. 10. 

62. N'T.—New York, etc, R. Co, v. 

York. 1 HUt ,502. 

61 aJ. p 590 note 54 [al—44 aX P 
936 note 2. 

63. Tex.—San Antonio v. San An¬ 

tonio St. rR. Co., 39'S.W. 130, 15 

Tex.CivAL.pp. 1. 1 

44 C.J. p 935 note 4. 

54. XU.—^BushneU v. Chicago, etc. 
R. Co, 102 NB 785, 259 XU. 891, 49 
I*RA.,N.S., 718. , 

51 C.X p 588 note 11. ; 

55. HL—Chicago, N. S & M. R. Cto. 
. V. City of Chicago, 163 NB 141, 

381 lU 360. 

Ckmstxuotlon dletlngulBhed from 
regulation 

Statutory provisions with respect 
to power of cities as to tracks on 
streets relate to construction of 
tracbs, as distinguished from regular 


tlon of trains operated thereon — 
Chicago, N. 'S & M. R. Co. v. City of 
Chicago, supra. 

66. Ill—Chicago, NT. S. 6b M. R. Co. 
V City of Chicago, supra 

57. Ill,—Bushnell v. Chicago, etc., 
R Co.. 102 N.B, 785, 269 lU. 891, 
396, 49 l4.RA„N.S., 718. 

1 

58. Colo—^ty and County of Den¬ 
ver V. Denver & R. G R. Co, 167 
P 969, 63 Colo. 674, L.RA1918D 
659, affirmed 39 S Ct. 450, 250 X7.S. 

;< 241, 63 D.Bd. 958. 

Ordinance held reasonable and war¬ 
ranted 

Colo —City and County of Denver v. 
Denver 6b R. G. R. Co, supra. 

52- Colo,—City and County of Den¬ 
ver V. Denver 6b R. G. R. Co., su¬ 
pra. 

ea IJ.S—llUnois Cent R, Co v' 
City of Mayfield. C-C^A-Ky, 36 F. 
2d 808, certiorari demed 50 S Ct! 
158, 280 US, 688, 74 L.Bd. 661.* 
51 IC.X p 588 note 13. 
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81. TT S,—^lUinois Cent. R Co. v 
City of Mayfield, supra 
Colo.—Colorado, etc., R. Co v. Ft 
Collins, 121 P 747,^62 Colo. 281, 
AnnCaslOlSD 646. 

62. Colo.-v-iColorado, etc., R. Co v. 
Ft Collins, supra 

63. IFla—DeFuniak Springs ,v. 

Louisville, etc., R, Co., 87 So. 47, 
81 Fla 27. 

64. Fla—DeFuniak Springs v. 

LouisviUe, etc., R. Co., supra 

65. Fla—DeFuniak Springs * v. 

LouisviUe, etc., R. Co., supra 

66- N-T.—^Reimng v. New York, 

etc, R. Co, 28 N.B. 640, 128 N.Y 
167, 14 L.RJV- 138. 

67. Ky.—Pulton v. Short Route R. 
Transfer Co, 4 SW*. '832, 85 
640, 9 B:y.L. 291, 7 Am.S R, 619 

68- Mich.—^Tapert v. Detroit,, etc, 

R. Co, 16 NW. 460. bo Mich., 267. 

62r N.Y.—Washington Cemetery v. 
. Prospect Park, eta; R. Co, 68 N. 
T. 691, 4 AbbJSTjaaat 15. ‘ * 
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condemnation and compensation to such owners.^® 
Accordingly, where a railroad has been construct¬ 
ed in the street or highway, without lawful author¬ 
ity, such owner may, notwithstanding the public 
interest in the operation of the road, recover his 
land,71 or otherwise dispute the right of the com¬ 
pany to occupy and use it,72 unless he has by his 
conduct estopped himself.73 

Prescription, A railroad'company using a street 
for its tracks by permission of a municipality may 
acquire an easement by prescription as against the 
abutting owners.7^ 

Statutory conditions. Under some railroad char¬ 
ters or statutes permission to construct and oper¬ 
ate a railroad along public streets may be granted 
by the municipal authorities only after notice of 
the application and an opportunity to resist it are 
given to persons interested ;76 or only on the peti¬ 
tion of a certain proportion of the owners of the 
abutting property in front of which the road is 
to be constructed,7« or with the assent of such pro¬ 
portion of the ^abutting owners.77 This require¬ 
ment applies to individuals, as well as to corpora¬ 
tions or companies, seeking to lay railroad tracks in 
the streets,^® as where they desire to lay switch 
trapks from their establishments to railroad 
tra^s.7® 

Land dedicated by owner for street or way can¬ 
not be appropriated without his consent to the 
use of a railroad.8® However, where a railroad 
company has rightfully built its road*on a strip 
of land dedicated as a highway by the owner, its 


use thereof cannot be prevented by the abutting 
owner because the part of the strip next to com¬ 
plainant's land was never actually used as a high¬ 
way and user by a railroad of a street for a 
number of years pursuant to an agreement as 
against the dedicators pf the street is equivalent 
to a written conveyance of a right, although its 
original entry was tmder verbal contract and per¬ 
missive only.®2 

b. Grants by Owner 

A conveyance to a railroad company by an abutting 
owner of a right of way over a highway or street In front 
of certain described premises Is a grant only of the right 
of way in front of the premises described, and is sub¬ 
ject to the covenants or conditions in the conveyance. 

A conveyance to a railroad company by an abut¬ 
ting owner of a right of way over a highway or 
street in front of certain described premises is a 
grant only of the right of way in front of the prem¬ 
ises described,®® and is subject to the covenants 
or conditions in the conve 3 rance.®f Such a grant 
releases the company from any incidental damages 
resulting from a reasonable use and operation of 
the road,®® and is binding on subsequent grantees 
of the remaining property,®® and on subsequent 
purchasers, with knowledge, of the railroad prop- 
erty.®7 A release in the conveyance, of all dam¬ 
ages sustained by the grantor by reason of the con¬ 
struction of the road on the street or highway, etc., 
is limited to the damages sustained by the construc¬ 
tion and operation of the road in front of the prem¬ 
ises' described.®® 

Conveyance in fee. Where land through which 


g,C.—.■VSTilkins v. GaiEney City, ^82 S 
B. 299, 54 S.C- 199 

7a iS C.—Wilkins V. Gaffney City, 
supra. 

01 C.J. p B88 note 26. 

71. Ky—^Louisville, etc., K- Co, v. 
Liebfried. 17 S.W. 870, 92 OKy. 407, 
18 Ky.L. 646. 

7a. Vt—H^ch V, Vermont Cent. B 
Co., 28 Vt. 142, 

61 C.J. p 588 note 2B. 

78. Or.—Wolfard .v, Fisher, 84 P. 
860, 87 P. 680, 48, Or., 479, 7 L.E.A., 
N.S, 991. 

51 KXJ. P 588 note 29 

Bstopp6l''hy, Gb>nstructlonr of railroad 
grenerally see Bstoppel 6 96. 

74. Mich .—Xsx re City of Detroit, 246 
WW 51, 261 MLch. 278—Felton v. 
Wedthoff, 161 N.W. 727, 186 Mich. 
72. . , . - 

Acenasition of tl^ or rights of 
abutting owners in streets by ad¬ 
verse possession generally see.A^*- 
verse Possession 6 14. , 

Basement by ppesorl^tinn * agadnst 


municipal authorities see supra 9 
104 b (2) (a). 

75. Ky—^BHosterman v. Chesapeake, 
etc. R. Co, 66 S.W. 820, 22 Ky.L. 
192. 

76. Ill—^McGaim v. People, 62 N.E 
941. 194 Ill, 626. 

61 CJ p 689 note 32. 

77 . • K.T—New York, eta, R. Co. v 
O'Brien, 100 NTS 816, 60 Misc 
18, affirmed 106 N.T.S. 909, 121 
App Dlv 819, affirmed 86 N.B. 
1118, 192 N.T. 668 

61 C.J. p 689 note 33. 

78. ni.—Chicago Dock, eta, Co. v. 
Qkmty, 8 N.B 448, 116 111. 165. 

79. Ill—McGann v. People, 62 NJB3. 
941, 194 Ill. 626. ; 

61 CJr. p 689 note 86. 

8a NT.—^Bowen v. Delaware, eta, 
R, Co., 47 N.R 907, 163 N.T. 476, 
^ 60 Am.SlR. 667.. 

Rights of dedicator of property gen- 
. erally see Dedication 9 63. 

Misuser of dedicated property gen¬ 
erally see Dedication 9 60. 
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81. Cal —Southern Pac ^ Co. v. 
Ferris, 28 P. 828, 93 Cal. 268, ” 18 
LR.A 510. 

82. Ky—Arn v. Chesapeake, eta, 
,R Co., 188 S.W. 840, 171 Ky. 167. 

83- Cal —McDonald v. Southern 

CaJiforma R Co, 41 P. 812, 6 Cal. 
Unrep Oaa 1«42. * 

Conveyance of right of way gener¬ 
ally see supra 9 81. 

84. Minn.—^Morrison v. St. Paul, 
etc.; R. Co., 66 N.W. 141, 63 Minn. 
75, 80 L^R A. 646. 

61 C J. p 689 note 40. 

85. Miss —Conners v. Tazoo, eta, 
R. Co. 38 So. 320, 86 Misa 866. 

61 CLJ. p 589 note 41. 

8a Ohio.—Varwig v. Cleveland, eta, 
B, Co., 6 Ohio qir.Ot 439, 8 Ohio 
Car-Dec 028. 

51 C.J. p 689 note 42. 

87. Ohio.—TaiS^Ior v. NUes, 21 Ohio 
ClrCtpNJO, 991, 2 Ohio App. 293. 

98 ,, ,Cal.—McGC^nald v. Southern 

CiLUft>nil& A. Co., P. 812. 5 a, 
Unrep.Cas. 142. 



§§ 108-109 


RAILROADS 


.74 C.J.S. 


is located a ptfblic highway, on and along which a 
railroad company has the right to construct its 
road and the fee to which is in the owner of the 
land, is granted in fee simple to the railroad com¬ 
pany which covenants to construct and restore 
the public road and place it along the line of, and 
on, the premises conveyed, and to construct a good 
and convenient crossing over the railroad prem¬ 
ises to the highway as reconstructed, the company 
acquires the fee to the highway subject to the pub¬ 
lic easement, and additional land adjoining sufl5- 
cient for the highway when changed.89 

Conveyance of platted land. Where the owner of 
a tract of land, platted with streets, conveys to a 
railroad company part of such tract between certain 
streets, with the right of making a cut in the bed 
of a street, and erecting and maintaining a bridge 
over such cut, the bed of the street is not included 
m the conveyance and the grantor is free to en¬ 
large the use of the street on which the bridge 
is erected,90 and may dedicate the way over the 
bridge to the general public.9i 

§ 109, - Covenants and Conditions in 

Grants 

a. In general 

b. Breach of condition 

a. In (reneial 

A grant or consent to a railroad company to use a 
street or highway may be made on reasonable covenants 
and conditions essential for the protection of the public 
interest. 

A grant or consent to a railroad company to use 
a street or highway may be made on reasonable 
covenants or conditions, essential for the protection 


of the public interest,92 the determination of which 
may be conferred on courts, commissioners, or 
public boards,99 and, if such a grant is accepted 
by the railroad company, the covenants and condi¬ 
tions become contractual and binding on it94 
successors 95 Thus a municipality, in granting or 
consenting to the occupation and use of its streets 
by a railroad company, may impose on the railroad 
company any reasonable conditions,96 such as a 
requirement that the railroad company construct 
and maintain proper and safe means for public 
travel over, across, or under the railroad tracks,97 
and such a contract is not ultra vires as to the rail¬ 
road company, although it could have procured the 
right of way through the municipality by application 
to a state of£cer.98 However, it has no authority to 
impose an unreasonable, unusual, or burdensome 
condition;®9 and, where the right of occupying a 
street is granted or authorized directly by the state, 
requiring the municipality to consent thereto, the 
municipality has authonty, in granting such consent, 
to annex thereto such terms and conditions only as 
require the performance by the railroad company of 
those things which are within the power of the mu¬ 
nicipal corporation to regulate and enforce against 
a corporation or individual occupying such streets,^ 
and which are not inconsistent with the grant from 
the state ;2 and it has no authority to attach a con¬ 
dition subsequent, a failure to comply with which 
will defeat the right granted by the state.® 

In accordance with these rules various covenants 
and conditions have been held reasonable and 
valid,^ such as conditions that in case of occupancy 
of streets, the company will pay a certam compen¬ 
sation for the use of the streets,® or that it will keep 


89. N.T.—^Post V. West Shore K. 
Co, 26 NJBL 7, 128 N.T. B80. 

90. Md.—South Baltimore Co. v. 
Washmcrton, etc.^ Blectrlc R. Co, 
132 A. 269, 149 Md. 678. 

91. Md.—South Baltimore Co. v. 
Washinston, etc., Electric R Co, 
supra. 

61 (XJ. p 590 note 47. 

92. IT.S.—^Pittsburgr. etc.. R Co. v. 
Hood, Ohio, 94 F 618, 36 CaA. 
423. 

Mich—^Fort-St Union Depot Co. v. 
State R Crossing Board, 45 N.W 
973. 81 Mich. 248. 

Covenants and conditions in convey¬ 
ances to railroad grenerally see su¬ 
pra S 89. 

Imposing: conditions on use of street 
* grenerally see Municipal Corpora¬ 
tions 9 1721. 


93. Mich—^Fort-St. Union Depot Co. 
V. State R Crossing: Board, supra. 

51 fC J. p 590 note 60. 

94. US—Southern Pac. Co v. Port¬ 
land, Or.. 33 act. 308, 227 Ua 
559. 67 LJEQd 642 

51 C J. p 590 note 51. 

95. US—Joy V St Louis, Mo, 11 
set. 243, 138 U.S. 1. 34 L.Bd 843 

HI.—Chicagro, etc, R Co. v, Chicagro, 
55 N.E. 648, 183 HI 341. 

96. U.S.—^Pittsburg:, etc, R Co. v. 
Hood, Ohio, 94 F. 618, 36 CC-A 
423. 

51 C J p 590 note 54. 

As to plan or mode of construction 
see Infra S8 128-131. 

97- Ky.—Chesapeake & lO Ry Co 
V City of Bellevue, 88 S.W2d 943, 
239 Ky. 61. 

9a Tex—^Indianola v. Grulf, etc, 
R. Co, 66 Tex. 694. 

51 C J. p 590 note 55. 
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99. Ky.—Kentucky, etc., Bridge Co. 
V. Kneger, 19 SW. 738, 93 Ky. 
243, 14 KyL 151. 

51 iC J. p 690 note 56. 

L U.S.—T. B Townsend Brick, etc., 
Co V. Central Trust Co., Ohio, 187 
F. 63, 109 C C A 881. 

61 C.J. p 690 note 57. 

2. U S.—Southern Pac. Co V, Port¬ 
land, Or., 33 act. 808, 227 U.a 
559, 67 L.Ed. 642. 

a Tex.—CSalveston, etc,, R Co. v. 
Galveston, 89 S.W. 920, 91 Tex. 
17, 36 L.RA. 44—Galveston, eto, 
R Co. V. Galveston, Civ,App, 155 
SW 278. 

4. N J.—Jersey City v. Hudson, etc., 
R Co., 101 A 266, 90 H.J.Law 649. 

a N,Jd—Jersey City v- Hudson, etc, 
R. Co, supra. 

51 C.J. p 691 note 60. 
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and preserve the street in good condition,® or fix its 
terminus at a certain place,or construct its road 
to a certain terminus,® or locate its offices, machine 
shops, and roundhouses within the city limits,® or 
that it will not carry freight through the streets 
without permission of the municipal authorities,^® 
or that it will not use its road as a street railroad in 
competition with other companies operating street 
railroads in the city.^i So, also, reasonable stipula¬ 
tions may be made as to the location of the track, 
the manner of constructing the road,l® and the time 
within which it must be constructed.^^ 

Benefit of abutting owner. The conditions im¬ 
posed by the city on its grant to a railroad com¬ 
pany may be such as are for the benefit of the abut¬ 
ting property holders^® or for the public,^® or for 
botii.i'^ Under some statutes giving a railroad com¬ 
pany the right to occupy a street, if the railroad is 
constructed on the side of the street owned by an 
abutting owner, its occupancy is subject to the con¬ 
dition that he be compensated for damages to his 
property,^® but,' if it is constructed on the opposite 
side of the street or on land not owned by him, he is 
entitled to compensation for any consequential dam¬ 
ages sustained through impairment of his rights ap¬ 
purtenant to his property.!® On the other hand, it 
has been held that a city cannot impose as a con¬ 
dition, for the benefit of property owners alone, 
that the company will pay the damages sustained by 
private owners of property from the use of the 
street®® 

h. Breach of Condition 

In the absence of a waiver, If a condition to a rail- 
roacTs occupation of a street is broken, the railroad 
company is without authority to occupy the street, and 
the municipality may reenter and take possession of the 


street and remove the track, or may sue for damages or 
for specific performance. 

In the absence of a waiver, if a condition 
to a railroad’s occupation of a street is broken, 
the railroad company is without authority to oc¬ 
cupy or use the street.®! The ordinance granting au¬ 
thority may be repealed,®® and the municipality 
may reenter and take possession of the street and 
remove the track,®® or may sue for damages, as con¬ 
sidered infra § 113, or for speafic performance.®^ 
On breach of a condition to make certain improve¬ 
ments, the municipality may have the improvements 
made at the cost of the railroad company.®® 

Waiver of condition. A condition to occupation 
of a street by a railroad may be waived by the 
municipality.®® 

§ 110. — Conflicting or Exclusive Grants 
and Priority of Rights 

Although as between two railroad companies having 
the right to use the streets for their tracks, the com¬ 
pany which first actually takes possession of the street 
acquires the better right to the use of the street to the 
exclusion of the right of the other company to Interfere 
in any way with the construction and operation of Its 
tracks, the occupancy by one company of a street does 
not prevent an occupancy by another company under a 
subsequent grant where it does not interfere with or 
obstruct the first railroad in its right of passage under 
its prior grant and location. 

As between two railroad^ companies, having the 
right to extend their tracks in and through a certain 
street, the company which first actually takes pos¬ 
session of the street, by locating and constructing its 
tracks thereon, acquires the better right to the use 
of the street, to the exclusion of the right of the 
other company to interfere in any way with the 
construction and operation of its tracks.®^ However, 


6. N C.—New Bern v. Atlantic, etc., 
R Co., 76 -SB 807. 159 NO. 542. 

61 C J p 591 note 61. 

Bestoringr and maintainingr street or 
hig^hway generally see infra § 130 

7. U.S—N^w Orleans v Texas, etc., 
R. Co.. La., 18 S.Ct 876, 171 U.S, 
812, 43 L.Bd. 178. 

8. Tex —Indianola v Indianola R. 
Co, 2 TexUnrep Cas. 337. 

51 C.J. p 591 note 63. 

d. Tex.—Kansas City, etc, R. Co v. 
Sweetwater. 137 SW. 1117, 104 
Tex 829 

51 C.X p 590 note 65. 

10. Ga.—Powell v. Macon, etc., R 
Co.. 17 S.B 1027, 92 Ga. 209. 

11. Cal.—^Bliswejll v Southern Pac. 
Co. 46 P. 291, 114 Cal 445, 

la. Iowa.—(Cain v Chicago, etc., R 
Co., 3 NW. 786, 6 NW 268. 54 
Iowa 256, 


13. Ky —Owensboro v Owensboro, 
etc, R. Co, 40 S.W 916, 19 Ky L. 
449 

51 C.J p 591 note 69. 

14. Ill—^La Grange v Indiana Har¬ 
bor Belt R. Co, 204 HI App. 457. 

61 C.J p 691 note 70 

IB. Ky.—Stem v, Chesapeake, etc, 
R. Co.. 116 SW. 783, 182 Ky 822 

16. Ky.—Stem r. Chesapeake, etc., 
R Co, supra 

17. Ky.—Stein v. Chesapeake, etc., 
R. Co., supra- 

61 C J P 691 note 74. 

18. Wis.—Peters v Chicago, etc, R 
Co. 162 N.W. 916, 166 Wis 629, 

19. Wis,—^Peters v. Chicago, etc, R 
Co. supra, 

51 C jr. p 691 note 77. 

20. Conn—New Haven v New Ha¬ 
ven. etc, R. Co., 25 A. 816, 62 
Conn 252. 18 L.RA^ 256. 
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21. Pa.—Bdwards v Pittsburg Junc¬ 
tion R. Co. 64 A 798, 216 Pa. 697. 

22. U.S—^New Orleans v. Texas, 
etc, R. Co, La., 18 S.Ct. 875, 171 
US. 812, 43 LBd. 178. 

23. U S.—Pacific R Co v. Leaven¬ 
worth, C.C Kan , 18 F CasNo.10.649. 
1 Dill. 393. 

24. Ky.—^Louisville Southern R. Co. 
V. Harrodsburg, 32 S.W 604, 17 
Ky.L. 780. 

Tenn—^LouisviUe, etc., R Co. v Mis¬ 
sissippi, etc., R. Co., 22 S.W. 920. 
92 Tenn. 681. 

25. Ky.—^niinois Cent. R Co. v. 
Meacham Contracting Co, 202 S. 
W 859, 180 Ky 430 

51 C J. p ^92 note 86. 

26. Idaho —Coeur d'Alene v Spo¬ 
kane, etc, R. Co., 169 F. 930, 31 
Idaho 160. 

51 C.J. p 591 note 80. 

ar. N.T.—-Waterbury v. Dry Dock, 
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the occupancy by one company does not prevent an 
occupancy by another company under a subsequent 
grant where it does not interfere with or obstruct 
the first railroad in its right of passage under its 
prior grant and location, ^8 a.s where the subsequent 
right of way is granted over the opposite side of the 
street 29 A grant to a railroad company to use 
certain streets does not give it the right to interfere 
with the tracks of a street railway company unless 
the necessity therefor is so absolute that without 
it' the grant itself would be defeated,*2® and the 
necessity must also be a necessity that arises from the 
very nature of things over which the railroad com¬ 
pany has no control, and not a necessity created by 
the company itself for its own convenience or for the 
sake of economy;®^ nor does such a grant Impliedly 
give other companies the right to use the street by 
using the tracks of the licensed company.22 Al¬ 
though the proper county authorities may grant a 
railroad company the right to cross and use the 
roadbed of another railroad company along a public 
highway,33 itxannot do so without compensation to 
the dnginal company nor can it grant such right 
without the consent of the first company, where such 
company’s roadbed is not on an established and 
opened public road^S ' ' ’ 

Across canal. A constitutional provision that the 
legislature "shall not sell, lease or otherwise dis¬ 
pose” of canals does not forbid the granting to a 
railroad of the right to cross the canal* where the use 
of the canal is not interefefcd with.26 


Use of tunnel. Under a statute providing for a 
transportation tunnel, and expressly declaring that 
there shall be no monopoly in its use, a lease of the 
railroad rights in such tunnel is invalid in so far as 
It gives the lessee an exclusive use for railroad pur¬ 
poses 27 However, a lease for full railroad use to 
one railroad is not invalid as creating a monopoly, 
where the right is reserved in the lease permitting 
subsequent leases for railroad purposes until the 
total capacity of the railroad use of the tunnel is 

reached.® 2 

§ 111. - Duration of Right 

The duration of a right to use a street or highway 
fof railroad purposes Is controlled by the act or ordi¬ 
nance granting the privilege. 

The duration of a right to use a street or highway 
for railroad purposes is controlled by the terms of 
the act or ordinance granting the right or privilege,' 
as construed by the usual rules of construction,®® 
and as so construed, where the g^ant is of mere 
permission to lay tracks in a street, it does not con¬ 
stitute a contract or franchise in perpetuity,^® but 
confers merely a temporary revocable licensc,^^ par¬ 
ticularly where the granting authorities have no 
power to make such a grant in perpetuity,*® Where 
the grant of a right to a railroad Company , to lay 
its tracks in public streets or highways is expressly 
limited to a definite time, such right terminates at 
the expiration of such time*® unless it again obtains 
the consent of the proper authorities;** and lie 


^tc., B. Co, 54 Barb. 888, 32 How- 
Pr 193 

Confllctiiig' grants or licenses by mu- 
nlcip^ corporations generally see 
Munlpipal Corporations S 17® S*, 
Power to grant exclusive privileges 
see Municipal Corporations § 1724. 

2& Pa.—^Pennsylvania, etc., R. Co. 
V. Philadelphia, etc, B. Co., 27 A. 
688, 167 Pa. 42. 

51 CJ. p 592 notes 89, 90. . 

29. Iowa.—Merctiants' Union Barb 
Wto Co. V. Chicago, etc, B- Co , 28 
N.W 494, 29 N.W. 822, 70 Iowa 
105. 

30. Pa—^Appeal, of Fetansyhranla B, 
Co, 93 Pa. 150. 

31. Pa.—^Appeal of I*ennsylvania B. 
Co, supra, 

32. Mich.—^Muskegon, etcz, B. Co v. 
Muskegon Heights, 162 iDT.W. 92, 
194 Mich. 643. 

38. V S.—Cincinnati St B. Co. v. 
Chattanooga Blectnc St. B. Co, <X 
C-Tenn.,. 44 F. 470. 

34. TJS—Cincinnati St. R Co. v. 
Chattanooga Blectric St. B. Co., 

' supra. 


35. U.S —Cincinnati St. R, Co v. 
Chattanooga Hlectric St H. Co., 
supra. 

51 C J. p 592 note 97.^ 

36. N.T.—Pryor v. Buffalo, 112 N.X. 
S. 437, 60 Misc. 447. 

Grant of license or privilege to cross 
canal generally see Canals § 40 

37- TT.S —Moffat Tunnel Improve¬ 
ment Dist. V. Uenver & S L. By 
Go., C-CAjCoJo, 45 F.2d 715, cer¬ 
tiorari denied 51 SCt. 485, 283 U. 
S. 837, 75 LEd. 1448. 

ProTlsioii Hwilting future cirntraots 
for railroad tise held invalid 
U S,—Moffat ^Ti^nnel Improvement 
Dist V, * Denver & S. U By. Co., 
supra. 

' ^ f 

38. U.S.—Moffat Tunnel Improve¬ 
ment Dist. V- Denver ds B. D. By* 
Co., supra. 

Provisions of lease held Invalid 

Provision in lease of tunnel to 
railroad precluding subsequent leas¬ 
es on more favorable terms'was held 
invalid —^Moffat Tunnel* Improve¬ 
ment Dist. V Denver & S. Ju. By. Cq., 
supra 

39. U.S —Seaboard Air Line R. Co. 

S22 


V, Baleigh, D.OIST.C; 219 F.* 673, 
affirmed 37 SCt 8, 242 U.S. 16, 61 
L Ed. 121. 

Construction of statute or ordinance 
granting right generally see su¬ 
pra § 106. 

Duration of grant of use of streets 
generally see Municipal Corporal 
tions § 1722. 

Revocation or forfeiture of grant of 
rights in streets or public places 
^ see infra S‘ 119. 

40. NTY—Reimer v. Fallen, 19 NT 
e 2d 847, 174 Misc 64. 

51 C J p 692 note 8 ‘ * 

41. US,—Fletcher v. Delaware, JL 
& W. B Co, C,C.ANT., 79. F^d 
306 

N Reimer v. IB\aJjeii, 19 N.T.S 2d 

847,174 Misc. .64.’' 

61 C J p 692 note 4. 

42. U S.—Conway v. Atlantic Coast 
Dine B, Co., DICS.a, 20 F.2d 260 

43. HI—Chicago Terminal Transfer 
B Go. V. Chicagd, 68 N.E. 99, 291 
Ill. 676. 

51 C J. p 593 note 6. 

44. . Ga—cAizgusta, etc., B. Co. v. 
Augusta, 28 S.E. 126, IM GkU 701. 
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mere fact that additional rights or enlarged powers 
are subsequently granted to the railroad company 
does not operate to extend the time specified, since, 
in the absence of a clear intention in the later grant 
to supersede the prescribed time limit, the additional 
nghts granted are presumed to be for the original 
tune specified^® However, where the right to 
occupy dty. streets^ as granted by the state legisla¬ 
ture, is indefinite as to its duration, it contemplates 
that the franchise should be enjoyed by the grantee 
and its successor or successors,^® and although the 
grantee compan 3 r*s corporate existence is limited to 
a specified period, if, by an act of the legislature, 
it is consolidated with another company which has 
a longer period of coiporate existence, the franchise 
to use the dty streets is not limited to the period of 
existence of the ^original grantee, but continues dur¬ 
ing *the corporate existence of the new company.**^ 

Where the right to use a street for railroad pur¬ 
poses is granted under a petition of abutting prop¬ 
erty owners as required by statute, the munidpal au¬ 
thorities in grantmg the right are bound by a limita¬ 
tion imposed by the terms of the petition as to the 
length of time the street is to be so used;^® and 
the railroad company may not claim that the abut¬ 
ting property owners are estopped to assert such 
limitation by reason of the. fact it has expended large 
sums of money,or procured leases of additional 
property.®® 

In the absence of an express power in the charter 
of a dty to grant a permanent easement in a street, 
a license granted to a railroad company to lay tracks 
and operate trains in a street cannot be construed 
as a grant of a permanent easement.®^ 

§ 112. -Nature and Extent of Right or 

Use 

a. In general 


b. Interest or title acquired 

c. Designation or selection of street or 

highway 

d. Width of right of way 

e. Mutuality of rights of company and 

public in general 

f. Mode and extent of use 

g. Tracks, side tracks, switches, and turn¬ 

outs 

t 

a. In General 

The nature and extant of a railroad company’^ Hob* 
In, or use of, streets or highways are measured by the 
terms of the grant or permission. 

The construction and operation of a railroad on a 
street or highway, under and within the terms of 
a legislative or munidpal grant or authority,- are 
a lawful use of the street or highway,®^ and, where 
abutting property is not depreciated' or access there¬ 
to unreasonably interfered with, are not objectiona¬ 
ble as granting a monopoly of the street®® The 
nature and extent of the right, in a particular case, 
are measured by the terms of the grant or permis- 
sion,®4 as construed by the usual rules of construc¬ 
tion, together with such statute or ordinances as 
define and regulate such use,®® and together with the 
circumstances existing at the time of the grant®® 
Such right or use cannot be extended by construc¬ 
tion beyond the reasonable meaning of the terms in 
which the grant is expressed;®^ and, hence, a rail¬ 
road company has no right of way in streets, or 
highways, or other public places outside the terms 
of the grant by virtue of which it enters.®® If the 
grant is in general terms, the company may lawfully 
occupy the street or highway to the extent of a 
reasonable necessity;®® although any part of the 
street which the company is authorized to take but 
has not occupied remains a part of the public high- 


45 . nt—CMcago Terminal Transfer 
R. Co. V. Chicagro, 68 NJB, 99, 203 
in 576 

46. N.T.—New Tork Cent., etc, R 
Co V. New York; 96 NE. 638, 202 
N.Y. 212. 

47. N.Y.—New York Cent., etc, Rl. 
Co. vl New York* ^supra. 

48. HI.—Chester v. Wabash, etc, 
R. Co.. 65 NE, 624,, m lU. 282.. 

49. ILU-^-CheBter v. Wabash, etc., R. 
Co., supra^ 

50. m —Chester v. Wabash,* etc., R. 
Co., supra. 

51. N.C.—qtats V. Atlantic^ eta, iL 
Co., 63 S.B. 290, 141 NXX 736. 

52. US.—Grand Trunk Western*R 
Co. ▼. South Beudb Ihd.,* 88 B Gt^ 


303, 227 US, 644, 67 KBd. 633, 44 
URA.NS, 406, 

61 C.J. p 693 note 17. 

53- Mo —Seibel-Suessdorf Copper, 
etc, Mfff Co. V, Manufacturers* R. 
Co, 130 SW. 288, 230 Mo. 69. 
61CJ. p 693 notel8. 

64, Ky.—Watson v. Chesapeake & 
O Ry Co., 36 S.W.2d 641, 233 Ky. 
31. 

Ohio.—^Yankee t. VillagrB of Napo¬ 
leon, 21 N.E.2d 111, 135 Ohio St. 
844. 

61 C J. P 698 note 19. 

Vo greater right than'that of city 
Rculroad could not by grant from 
city get any greater right to public 
aUey than city had-—Watson v. 
Chesapeake & (X Ry. .Co.*i 86 S.W.2d 
641, 238 Ky, 31. 

jSZ3 


55. Mo.—^Lrueders v. St. Loins, eta, 
B. Co., 161 SW. U69, 263 Mo. 97. 

Regulation of use in general see su¬ 
pra $ 107. 

56. N.Y.—Stephens v. New York, 
etc, R. Co, 67 N.E. 119, 176 N.Y. 
72 

61 C J. p 593 note 22. 

67- Ind —Chicago, eta, R. <Co. v. 

Eisert. 26 N.B. 769, 127 Ind. 156. 
61CJ. p 693 note 28. 

58. U.S —Southern Paa Co. y. Port¬ 
land, eXXOr., 177 7. 958, affirmed 
33 set. 308, 227 U.S. 669, 57 LEd. 
642. 

Pa.—Joxxes v. Erla eta, R. Co., 32 A. 

635. 169 Fa. 333, 47 Ank.S.R. 916. 
58. Pa.—Pennsylvania Schuylkill 

Valley R. Qp. v. Philadelphia, eta, 
R. Co.* 27 A «83, 167 Pa. 42. 

61 C.J. p 694 note 25w 
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way until the company actually occupies it for the 
uses intended The conveyance of a right of way 
to operate a street railroad on certain streets is not 
suflScient to authorize the construction and operation 
of a steam railroad on such streets. 

On platted land. Where a railroad, with munici¬ 
pal approval, builds a track on land mapped as a 
street but which has not been opened as such, the 
subsequent opening of the street is subject to the 
right of the railroad to continue to use the street 
for such purpose.®^ However, the acceptance of a 
plat by the municipal authorities for the purpose of 
widening the street does not confer greater powers 
on the railroad company in the street as originally 
laid out.®® 

b. Interest or Title Acquired 

As a general rule, unless there are express words 
to that effect, a grant of the right to lay and use tracks 
in a street is not a grant of the street in fee or other¬ 
wise, or of a permanent easement therein; nor does it 
constitute a vacation of the street, but Is a grant simply 
of the right or easement thus to use the street or high¬ 
way. 

Unless there are express words to that effect, a 
grant of the right to lay and use tracks in a street 
is not a grant of the street m fee or otherwise® ^ or 
of a permanent easement therein,®® nor does it con¬ 
stitute a vacation of the street,®® but is a grant 
simply of the nght or easement thus to use the 
street or highway,®*^ leaving in the grantor the title 
to the street,®® and the right of every other use 
which may be enjoyed consistently with the right 
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granted,®® and the rights of the public in such street 
will be paramount to those of the railroad company 
for all purposes other than transit*^® Moreover, a 
railroad company, constructing and operating its 
road on the streets of a city under the city’s con¬ 
sent, cannot acquire title to the streets by adverse 
possession or prescription,71 nor can the city be 
estopped to assert its ownership of the streets.72 

As special franchise. It has been held that, 
where the privilege of occupying the street or high¬ 
way results solely from permission by the proper 
authorities, and the railroad company has no estate 
or interest in the land itself, such right or privilege 
constitutes a special franchise ;73 and where such 
a franchise is given by the state to run' from 
a point within a city to a point outside the city 
and to occupy the streets and avenues of the city 
with the approbation of the city authorities, it con¬ 
stitutes a franchise not only to use the public 
streets and avenues of the city,74 but also to use 
private property owned by the city not devoted to 
streets and avenues and the city’s consent, where 
granted, becomes a component part of the franchise 
and inseparable therefrom 76 On the other hand, 
it has been held that such a right is not a fran¬ 
chise,77 but merely a contractual property right, sub¬ 
ject to the same conditions, restrictions, and limita¬ 
tions as any other property owned by other per- 
sons.7® Likewise, it has been held that where the 
constitution prohibits a municipality from granting 
any franchise for any street without the approval 


60. N.T—‘New York, etc., R. Co. v. 
Jackson, 16 N T St. 167, affirmed 
24 NE. 1104, 120 NT. 664. 

61. Mo,—^Bttenson v. Wabash R. 
Co, 164 S.W. 786, 248 Mo 396, 

62. NY.—New York v. New York 
Cent. R. Co., 190 NY.S 777, 198 
AppDiv. 517, affirmed 136 NE 
311, 234 N.Y. 113. 

63. Ill—*Chicagro Terminal Transfer 
R Co. V. Chicagro, 68 NE. 99, 203 
Ill 576. 

61 C.J. p 594 note 30. 

64. N.Y—New York v New York 
Cent. R Co., 136 NE. 811, 234 
N T. US. 

51 C.J. p 694 note 32. 

Title, estate, or Interest acauired by 
railroad grenerally see supra $ 33. 

85. N C —State v. Atlantic, etc, R. 

Co, 53 S.E 290, 141 NC. 736. 

51 C.J P 594 note 33. 

66 . Okl.—^Tonkawa Millinsr Co v. 
Tonkawa, 83 P. 916, 15 Okl 672. 

51 C J p 594 note 34. 

67. US—^Montgomery v. Atchison, 
T & S P. Ry. Co, CCA Okl, 89 
P2d 94—^MoPhee, etc., C 04 v. Un¬ 


ion Paxj R. Co, Colo, 168 F 6, 87 
CCA. 619. 

Alaska.—Berger y. Ohlson, 9 Alaska 
605 

61 C J p 694 note 36. 

Interest in. land 

A right of way for a railway com¬ 
pany is an “easement" although an 
easement is not a “franchise" but is 
an “interest In land."—Continental 
Illinois Nat. Bank & Trust Co. of 
Chicago V City of Mlddlesboro, C.C. 
A.Ky, 109 F2d 960. 
ea m.—Chicago, etc., R, Co, v. 
Quincy, 28 NE 1069, 139 Ill. 356 

69. Ill -Chicago, etc., R. Co v. 
Quincy, supra 

70. Fla.—DeFuniak Springs v. Louis- 
ville, etc, R Co, 87 So. 47. 81 Fla 
27 

51ICJ P 596 note 38. 

71. N.Y—New York v. New York 
Cent. R Co., 136 NE 311, 234 N. 
T. 113 

Acquisition of nght to use street or 
highway by prescription or estop¬ 
pel see supra § 104 
Adverse p^ossession of property held 
for public use generally see Ad¬ 
verse Possession §• 14, 

'524 


72. NY—^New York v. New York 
Cent R Co, supra. 

73. US —Griffin v, Oklahoma Nat¬ 
ural Gas Corporation, CCA.Kan, 
37 F.2d 646—MePhee,* etc, Co. v 
Union Pac. R Co., Colo., 168 P 6, 
87 CCA 619. 

26 OJ, p 1011 note 61, p 1012 note 
60—61 C.J. p 696 note 42. 

74. NY.—New York v New York 
Cent R. Co, 190 N.YS. 777, 198 
AppDiv. 517, affirmed 136 N.B. 
311, 234 NT. 113. 

75. N.Y—^New York v. New York 
Cent. R. Co., supra. 

76. N.Y—New York v. New York 
Cent. R. Co., 136 N*E. 8U. 234 N.Y 
113. 

77 . U S—Continental Illinois Nat 
Bank & Trust Co. of Chicago y. 
City of Mlddlesboro, CC.AKy, 109 
F 2d 960—Montgomery v. Atchi¬ 
son, T. & S F. Ry. Co., C,OAOkl., 
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Ill—Chester v. Wabash, etc., R. Co, 
56 NE. 524, 182 XU. 382. 

78. Ill.—Chester v, Wabash, etc, R. 
Co., supra. < 

51 C.J. p 694 note 34 LaQ. . 



74 C.J.S. 


RAILROADS 


§ 112 


of the taxpayers, but the charter authorizes the 
council to grant revocable permits, the right given 
a railroad company to construct a railroad through 
the city, by an ordinance providing that the per¬ 
mission was revocable at any time, does not con¬ 
stitute a franchise within the prohibition of the 
constitution but a revocable license within charter 
powers.^® 

As incorporeal hereditament. A railroad right- 
of-way easement over a public street is a mere in¬ 
corporeal hereditament.so 

As to adjacent land. A grant of a right of way 
over a street does not include an easement on ad¬ 
jacent land of an abutting owner.Si 

c. Designation or Selection of Street or High¬ 
way 

Ordinarily, where the ordinance or other grant spe¬ 
cifically names the streets that may be used by a rail¬ 
road company, the company has no right to use other 
streets. 

Where the ordinance or other grant specifically 
names the streets that may be used by a railroad 
company, the company has no right to use other 
streets,except where it is necessary to cross 
them,S^ unless the intention to grant the use of 
other streets is apparent from all the facts and cir¬ 
cumstances, including the language of the grant,^^ 
or unless the municipality consents to such reloca¬ 
tion or use.S5 Likewise, where the company is au¬ 
thorized, by statute, to occupy a street by condemna¬ 
tion or contract with the city, it is not entitled to 
select any street for its right of way and obtain 
control thereof by such proceedmg or contract.^® 

A ’charter right of way along or on "any street, 
highway, or turnpike in the state,” etc., need not 
mention and designate the particular street on which 
the road is to be constructed, and under it the rail¬ 
road company may lay its tracks on the street of an 
unincorporated village along its route without fur¬ 


ther permission or authority.®® 

Change of route; relocation. Where a railroad 
company, under its franchise to use city streets, is 
given the power to alter or change its route, such 
right is not an absolute one,®® and cannot be exer¬ 
cised at will, without regard to the rights of third 
persons who would be injured by the change;®® 
nor can such an absolute right be derived from a 
subsequent void franchise.®^ Where consent of the 
municipal authorities is necessary to the occupancy 
of a street, the fact that part of a railroad in a 
city is appropriated for a public purpose does not, 
in the absence of statutory authority, give the rail¬ 
road company the right to a relocation as a way of 
necessity, without the consent of the city;®® nor is 
such right given by an order of the state railroad 
commission, authorizing the railroad company to 
relocate its track wherever it might acquire the 
right of way, where the commission has no authority 
to confer such right without the assent of the city.®® 
An ordinance authorizing the relocation of a rail¬ 
road track “at any time thereafter” does not post¬ 
pone the right to make such relocation until the 
happening of certain events, but gives a present 
right.® 4 

d. Width of Bight of Way 

A grant to a railroad company of the right to use a 
street or public highway gives it merely a right of way 
of such Width as It appropriates and uses for the rail¬ 
road, and generally, in the absence of express words to 
the contrary, it cannot occupy the whole width to the 
exclusion of the public or other railroads unless the 
whole width Is reasonably necessary for its business* 

A gp-ant to a railroad company of the right to use 
a street or public highway gives it merely a right 
of way of such width as it appropriates and uses for 
the railroad,®5 and not what it claims or contemplates 
using.®® Accordingly, in the absence of express 
words to the contrary, it cannot occupy the whole 
width of the street to the exclusion of the public,®*^ 


79. TJ S —^McPbee, etc, Co v. Union 
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Poland, 172 P. 641, 64 Mont 497. 
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85. Tex—Galveston, etc, R. Co v. 
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Pac. R. Co, supra. 

Necessity of cox^iexit generally see 
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or other railroads,®® imless the whole width of the 
street or, highway is reasonably necessary for its 
business®® or unless it provides for another highway 
to be used by the public in its place.! Where the 
company is authorized to occupy a strip of land in 
the street, not exceeding a certain width, it may 
elect to take less than that w;dth, and by some plain 
and decisive act define the hmits of the right of 
way so as to exclude whatever is unnecessary to the 
construction and operation of its line.® Where the 
owner of the fee of a street conveys to a railroad 
company a strip of land in the center thereof, to¬ 
gether with the power ,of sloping embankments or 
excavations as much farther beyond the lines of the 
premises granted as may be necessary to support the 
works, not* beyond the width of lie street, the, com-, 
panyis authorized, when necessary to support its 
works, to place an embankment in the street to its 
full width, as it existed at the time of the grant, for 
the purpose of procuring a proper slope;® and, when 
it is necessary to make rock cuts or excavations 
through high ground, the company may make sucl^ 
excavations as wide at the surface of the ground as 
the full width of the street, as it .existed at the time 
of the grant, at least where that is necessary in 
order to give the proper slope to the excavation,^ 
and, in such case, the railroad company, and not the 
grantor, is the proper judge to determine where ex¬ 
cavations and embanldnents are necessary and the 
proper width and slope of them within the limits 
of the street as it existed at the time of the 
grant.® 

' e« Mutuality of Eights of Company and Public 
in Creneral 

As a general rule the right given to a railroad com* 
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pany to lay down and use tracks in a street or high¬ 
way IS not exclusive, but Is merely the right to use the 
street on equal terms with, and subject to, the right 
of the general public to occupy and use it. 

Unless an exclusive right is granted to tlie rail¬ 
road company by or under the authority of the 
legislature, in clear and explicit terms or by neces¬ 
sary implication,® the right given to a railway com¬ 
pany to lay down and use tracks in a street or high¬ 
way is not exclusive,7 but, as a general rule, is 
merely the right to use the street or highway on 
equal terms with, and subject to, the right of the 
general public to occupy and use it;® and the rights 
of each therein must be exercised with due tegard.to 
the rights and nature of the use of the»other.®* 
Moreover, in the absence of constitutional or stat¬ 
utory authorization, the municipal’aiitlibrities‘ can¬ 
not grant, or consent to, an exclusive, tinreasonable, 
or oppressive use of a street or Highway ^by a rail¬ 
road company,!® and a. railroad company, has no 
right, even under an ordinance purporting to au¬ 
thorize if to do so, to* lay'its trade in* a street which 
is so narrow that, if occupied by a railroa'd track, 
there would not be room for vehicles to pass.!! A 
right to operate to a certain street, which is the city 
limits, continues to such street only^ after the limits 
are ’ extended.!® 

Constructing new highway or street,. Acquies¬ 
cence of the local authorities in the appropriation of 
a highway by a railroad, without consent or con¬ 
demnation until after the railroad has been con¬ 
structed and put in operation, does not prevent such 
authorities from requiring the railroad company to 
construct a sufl&cient substitute road, as nearly equal 
as is practical, in point of utility to the road so 


Valley R, Co. v. Philadelphia^ etc., 
R. Co, 27 A, 683, 157 Pa. 42. 

51 CJ. p 696 note 67. 

Interference with use by public In 
sreneral see infra subdivision e of 
this section. 

9& * Pa.—Pennsylvania Schuylkill 

Vall'ey'R. Co. v. Philadelphia, etc., 
R. Co.. 28 A, 771, 160 Pa. 282. 

51 CJ. p 696 note 68. 

Rights to use tracks^ right of. way, 
or other property of another road 
generally see infra S 114. 

99. Pa.—^Pennsylvania Schuylkill 

Valley R. Co. v. Philadelphia, ete, 
B. Co., 27 A. 683, 167 Pa. 42. 

1 . Pq-—Stroudsburg v. Wilkes-Bar¬ 
re, etc., R. {Co, 2 PaJDist. 607, 12 
Pa.Co. 395. 

2 . Pa.—Jones v.* Ene, etc., R, Co., 
23 A. 251, 144 Pa 629, 32 A. 535, 
169 Pa.' 883, 47 Am.S.R. 916. 

3. 2T.T.—Welde v. New York, etc., 
R.'^Cb., 61 NJB. 664, 158 N.T. 697. 


4. NT—Welde vi New Tor^ etc., 
R. Co, supra. 

5. NT.—Welde v. New York, etc., 
R. Co., supra. 

6 . Alaska—Corpus Juris quoted in 
Berger v. Ohlson, 9 Alaska 605, 
615. 

51 C.J. p 596 note 76. 


7. Alaska.—Corpus Juris quoted in 
Berger Vw Ohlson, 9 Alaska 606, 
616. 

By,—Watson v.'Chesapeake &'o. By. 

Co, 36 SW,2d Cf4l, 238 Ky. 81. 

61 C.J p 596 note 77. 

Exclusiveness of rights granted * In 
streets geherslXy see Municipal 
Corporations 5'1735 


8 . Alaska.—Corpus Jilns quot^ in 
Berger v. Ohlson, 9 Alaska 605, 
616. 

Ga.—Corpus 'Juris cited “in Liouls- 
vllle & N. R. Co. V. Bills, 189 S.E. 
559, 561, 54'6a.Appi.788. 

Biy*—Watson V. .Chesapeake 4b O. 
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Ry. Co., 96 S.W.2d 641, 238 Ky. 
31. 

61 C.J. p 697 note 78, 

9. Alaska—Corpus Juris quoted in 
Berger v. Ohlson, 9 Alaska 605, 
615. 

Ga—Corpus Juris cited In Louisville 
& Ni R. Co. V. Ellis, 189 S E. ^69. 
561, 54 GaApp 783. 

61 C.J. p 697 note 79. 

10 . Mo.—Sherlock v. BAnsas City 
, Belt R. Co, 43, S.W. 629, .142 Mo. 

172, 64 Am S.B. 561. 

61 C.J. p 597 note 80. 

Limitations on power of municipal¬ 
ity to grant use of street gener¬ 
ally see Mumclpal Corporations 
1723, 1724. 

I ’ . I 4 > 4 

11 . Ala.—^Mobile, etc., R. *Co. v. 
Middleton, 36 So. 782, 188 Ala, 610. 

IS. WJs.—^Mllwiatikee v, Milwaukee 
Electric R., etc., Co, 180 jNW, 339, 
181 N.W. 821, 173 Wis* 400. , * 
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taken and occupied.^® However, local authorities 
have no right, in such a case, to oust the railroad 
company from its location on the site of the former 
road, where it has by law the superior right of 
location enforceable by proper procedure.^^ So, too, 
where a railroad company and city agree that cer¬ 
tain public streets shall be used exclusively by the 
company, and that in lieu thereof the company shall 
maintain on its own land certain other streets des¬ 
ignated-as private streets, which contract is ratified 
by the legislature, neither the company nor its suc¬ 
cessor can close the streets so designated^ 5 or pre¬ 
vent abutting owners from using theuL^^ 

' . r ( 

f . Mode and Extent of Use ' ^ 

'The right of a railroad cohnpany to occupy and use 
a public street or highway must be exercised In such 
manner as not unnecessarily or materially to obstruct 
or interfere with the rights of the general public there¬ 
in, and 80 as not unnecessarily to obstruct or interfere 
With abutting property owners fn the enjoyment of their 
property,rights. 

In accordance with the rules, as to mutual rights 
discussed, supra'subdivisipn e of this section, the 
right of a’ railroad company^ to occupy and use a 
public street or highway must be exercised in such 
manner - as not unnecessarily or materially to ob¬ 
struct or interfere with jthe rights of the, general 
public therein,.and so a? not unnecessarily to ob¬ 
struct q;* interfere with, abutting property owners in 
the enjoyment of,their property rights, including the 
right of ingress to ^d egress f^om the^r property to 
the street or highway and provision for the 
protection of the public generally or abutting pawners 

13. W*Va—-Wetzel County Court v. 

Balllmore, etc., R. Co*, 87 S.E. 8S4, 

77 W.Va. 638; I^RA-19170 967- 

Restoring: and maintaining: street or 
Ixigrhway grenerally see infra § ;).90. 

14. W-Via-^Wetzel, Ooimty Court v. 

Baltimore, etc., R. Co.,‘supra. 

15- Ala.—Greil v. Stollenwerck, Y8 

So 79, abX Ala. 303. * 

16- Ala.—Orell v. StoUenwerck, su¬ 
pra. 

'l7. ' Ga-^-^Wzpiui Jtiriz ^ted la- 
Louisville fe 27.' R. Co. v. Ellis, 189 
SE 559, 661; 64 CkLApp.* fSS. 

* 51 0,J, p'' 68?8 note 90- < . . ' 

Use of streets by railroads aa con- 
* atituting: nuisance.' see Ninsajq^ies 
§ 67 . '. 

18. Ky.—Watson v. Chesapeake & 

O * Ry' Co.. 36 S.W.9d 641, 288.E:3|' 

31. . 

^ 61 C J. n 698 note 9L | 

19. Cla.—OocpaB tads * ^tsd^ in 
liouisville & ir. R. Co. v. Bilk, 189 

f 0E. 569,, 561, 64 49cLi5pp/T53. 

51 CLJ. p 698 note 92#^; * , . 


in' these rights is often made in railroad charters 
or by statute or ordinance.^® Subject to these lim¬ 
itations, and the rules and regulations enacted by the 
state or muniapalily, a grant of a right to lay and 
operate a railroad over streets or highways carries 
with it the right to make such use of the street or 
highway in constructing or operating the road as is 
necessarily incident to the enjoyment of the original 
grant,®® in the. mode ordinarily adopted by railroad 
companies,but it cannot subject the street or high¬ 
way to a new and independent servitude" without 
further authority.®® Where the right is to use the 
street for a single track to transport a particular 
commodity, the company may not lay tracks for a 
general railroad business.®® Likewise, where the 
right is to cross or pass along a street or highway, it 
IS limited to a reasonable use by crossing, passing, 
and repassing consistent with the earlier public 
right,®^ and includes the taking on of passengers 
and freight on the street to'a reasonable extent;®® 
but does not include the right to occupy the street, 
or highway, or oAer public place with permanent 
striictures®® other than its tracks at the'gra<;ie of the 
street,®7 such as for depot purposes®® or car 
housesy®® or to occupy a street for freight or rail¬ 
road yard purposes,®® specially where the charter 
of* the railroaci ^ecifically authorizes the railroad to 
purchase land - for terminal .purposes,or for. a 
watfer* tank.®®' The right to lay side tracks and 
turnouts, as/^onsidereSd ihfraj subdivision g of this 
section, implies the right to use them for the trans¬ 
portation of goods to and from adjoining stores and 
warehouses;®® and the grant of a right to cross 

28. r!i—V i N'ew Totk; etc, 
iRw Oo., 67.A: 9, 28 H;!. 269. 

61 <XJ, p 699 note X, 

27. R.L—^Taber v. New Tork, etc, 

^ Cq^ firupra. 

^ * N.J.—State V, Morris, etc., R. 

Co., 26 NJLaw 437. 

51 C-T. u 699 note 8. 

29. Pa.—AUeglieny v. Oblo, etc, R 
Co., 26 Pa. 355. 

30. N.T.—Ft. Edward v. RUdson 
Valley R Co, 111 N.T.S. 763, 127 
App.Div. 438., 

51 C J. p 599 note 6. 

?1- N.J —Camden v. West .Jersey, 
etc.; R. Co., 123 A, 609„ 95 N.J.Eq 
346. ' ' 

32. 'Cr.SL«T-Chica,s:o Great Western 
R. Co. V. Leavenwortli^ City First 
M E. Churcbi, Ran, 102 F. 85, 42 

* ClOuA, J 178,1 60 L.ILA. 488L 
61 OJ.P^699bota7. 

33. Ala.—-Mobile v. LonlsVille, etc, 
Co-, 4 lOft, 84 41a. 1X6, 6 

V. Wi¬ 
ley, 44 A- 583, 193 Pa. 496. 


20. 'Ky‘—^Louisville, eta, R;. C6. v. 
-Coving:ton, 213 SiWu .568^ 184'Ky*. 

. 811. 

61 C J p 698 note 94. 

21, Ala—^Mo-bUe v. Louisville, .eta, 
R< Co.^ 4 So. 106, 64 Ala. 115, 6 
Am S.R 342. 

saf. Misa—Al^^aipa, etc, R. C^. v. 

Ingre, 2i So. 294. 

61 C J p 698 note 96, 

Subject to pubUo veto 

Use of a street for railway spur 
track le an additional servitude by 
a public utility subject to rigrlit of 
public to veto lt.-*-BlrmIng:Iiam Re¬ 
alty go V. Binningbiam Belt R. Co., 
35 So 2d 603, 250 Ala. 623. ' 

23. Mich —^Riedinger v' Marquette, 
etq, R. Cp-y 28 NW. 775, 62 Mich 
29. 

24. NT—Ft Edward vl HUdsoii 
‘ Valley R Co,’III‘N.-T.S. 768i 157 

App.Biv. 438. -» ‘ , 

61 ex P 699 note 98.^ - "' 

" ' t i * 

25., ^Bldward Tm- Hudson 

Valley S. Co., supra. : 

:vSZ7 


r 

j- Am.S-R.*642({» 

,Pa,-^I<ake ,SJtiore, etc., R. Co 
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highways in municipal corporations includes the 
nght to lay along the right of way pipes to conduct 
water needed for locomotives, and the other needs 
attendant on the operation of the road.^^ However, 
it has been held that a railroad company has no right 
to use its mam tracks or sidings in a city street for 
the storage of cars to be loaded or unloaded,®® or as 
a depot for cars,®® 

Shifting cars. A railroad company may not use 
its tracks in a city for the general purpose of shift¬ 
ing cars and making up trains ;®^ but in making or 
breaking up a train in a city station, the temporary 
use by the railroad company occupying the station 
of an adjacent street may be necessary, and to that 
extent the authority to use the street grows out of 
the necessities of the case and is a necessary in¬ 
cident to the right to use the road and station;®® 
and it also has a right to pass and repass over a 
highway in making up its trains and shifting its cars, 
provided this is done only to a reasonable extent 
and m a reasonable manner, without encroaching 
on the rights of others who have an equal right to 
use it.®® 

g. Tracks, Side Tracks, Switches, and Turnouts 

Subject to the rules as to Interference with public 
use, and of any limitation in its grant or license, a rail¬ 
road company, as a necessary incident to Its right to 
construct and operate Its road on a public street or high¬ 
way, may, when reasonably necessary, construct addi¬ 
tional tracks, side tracks or switch tracks thereon. 

Subject to the rules as to interference with 
public use, as discussed supra subdivision e of this 
section, and of any limitation in its grant or license, 
a railroad company, as a necessary incident to its 
nght to construct and operate its road on a public 
street or highway, may, when reasonably necessary. 


construct side tracks or switch tracks thereon,^® and 
may make a turnout in a street or highway to com¬ 
municate with a depot, warehouse, or freight yard,4i 
even though it is forbidden to make switches or turn¬ 
outs for standing or passing trains.^® Where they 
are delegated such authority, the municipal author¬ 
ities may expressly grant the right to construct and 
operate such side tracks, turnouts, and switches in 
the streets,4® provided they are not to be used for 
private purposes only,^^ and the nature and extent of 
the nght m such a case depend on the terms of the 
grant or permission.^® Where a railroad siding is 
laid m a public street for the convenience of prop¬ 
erty owners, the city may change the grade, even 
though It interferes with the siding and renders it 
useless.^® Under statutory authority to construct 
such branches from its main line as the company 
may deem necessary, a company which has con¬ 
structed its main line in a municipality with its con¬ 
sent may construct a branch line across a street 
to the plant of a manufacturing company.^^ 

Additional tracks. When the necessities of the 
road require it, and there is sufficient room to do 
so within prescribed limits,^® and there is no limita¬ 
tion as to the number of tracks,^® the railroad com¬ 
pany, under the view of public necessity, may con¬ 
struct and use in the street or highway additional 
tracks to accommodate the increase of its trade and 
business, and, if damages were assessed to the ad¬ 
jacent owners under the original grant, as under 
general proceedings of appropriation, it may con¬ 
struct such additional tracks, without paying addi¬ 
tional damages Where the company is given the 
right to lay a specified number of tracks in a street 
at the time of the original location of its line, but 
lays only a part of them, it may thereafter, to ac- 


34. Ky.—Louisville, etc, R. Co. v. 
Covinfirton, 213 SW. 568, 184 Ky. 
811. 

Miss —Canton v. Canton Cotton 
Warehouse Co, 36 So. 266, 84 Miss. 
268, 105 Am SJEL 428, 66 , L.R.A. 
561. 

35. Oa-^Atlantic, etc, R Co. v. 
Montezuma, 49 S.1L 738, 122 Ga. 1. 

51 CJ. p 599 note 11. 

36. Ky.—Owensbprough, etc, R- 

Co. V Sutton, 13 S.W 1086, 12 Ky. 
L 247. 

Pa.—Allegrheny v. Ohio, etc., R. Co., 
26 Pa. 365, 

37- N.C—State v. Atlantic, etc,, B. 

Co., 63 S.E 290, 141 N.CX 736. 

51 C.J. p 599 note 14. 

38. PC— Grlick V. Baltimore, etc., 
R. Co, 19 P.C 412, 21 PC. 863— 
'Hopkins V. Baltimore, etc, R. Co, 
17 PC. 311. 


39. Mass—G^agan v Boston, etc., 
R Co, 1 Allen 187, 79 AmP. 724 

40. Iowa—^Hileman v. Chicago Great 
Western R. Co., 85 H.W. 800, 118 
Iowa 591. 

51 CJ*. p 599 note 18. 

41. La,—New Orleans, etc., R. Co 
V. New Orleans Second Municipal¬ 
ity, 1 La.Ann. 128. 

51 C.J p 600 note 19. 

42. Pa.—^Philadelphia v. River Front 
R. Co, 19 A. 856, 133 Pa. 184. 

61 C.J. p 600 note 20 

43. Ill.—Mills V. Parlin, 106 Ill 
60 

51 OJ. p 600 note 22. 

Municipal grant or consent to rail¬ 
road generally see supra 9 ,104. 

Power of municipality to grant use 
of street for railroad purposes in 
general see Municipal Corpora^ 
tions S 1726 c. 
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44. Ill —Greenlee Foundry Co. v. 
Bonn Art Products Corp, 41 N.B 
2a 532, 379 Ill. 494. 

51 CJ p 600 note 23. 

Power ot municipality to grant use 
of street by private railroad gen¬ 
erally see Municipal Corporations 
5 1726 b 

45. NT—Reimer v. FuUen, 3,9 N.T. 
S 2d 847, 174 Misc. 54. 

51 CJr p 600 npte 24 

46. Pa—^Murdoch v Pittsburgh, 100 
A. 869, 256 Pa. 268. 

47- Pa.—Bethlehem Borough v. Le¬ 
high, etc, R. Co., 97 A. 1074, 253 
Pa 251. 

48. Ind—Chicago, etc, R. Co v. 

Eisert, 26 N.B. 759, 127 Ind 156 

49. Ind.—Chicago, etc, R. Co. v. 

Bisert, supra 

51 CXJt. p 600 nota 28. 

50. Ind.—Chicago, etc., R. Co. v. 

Bisert, supra 



74 C.J.S. 


RAILROADS 


§§ 112^113 


commodate the increase of its trade and business, 
lay the other authorized tracks.^l 

Further authority or consent. Where the power 
of the railroad company to lay tracks, side tracks, 
switches, etc., as conferred in the grant or permis¬ 
sion to It, is not exhausted by the original laying of 
tracks on the streets, it may thereafter, without the 
consent of the municipal authorities, lay thereon ad¬ 
ditional tracks52 or a branch line.63 Accordingly, 
where a city ordinance purports to grant the un¬ 
reserved and unrestricted use of a street for rail¬ 
road purposes, the company is not compelled at the 
outset to construct all the tracks it has a right to 
lay m the street under the grant,5^ but it may con¬ 
struct a single track at first and then construct 
any additional track or tracks, authorized by the 
ordinance or statute, at any time in the future, when¬ 
ever it becomes desirable from the necessity or for 
the convenience of operating its road.6B However, 
where the right of the company is exhausted by 
the construction of its tracks, it has no right some 
years afterward to build additional tracks, without 
additional authority therefor, 5 6 unless they *are 
demanded by public necessity and the railroad owns 
the right of way.S7 Municipal authority to construct 
a single track in a street confers no authority to 
construct a double track Where, if the location 
or route of a proposed railroad is indefinitely de¬ 
scribed on the map filed by the company and in the 
instrument executed by a property owner conferring 
a right of way on it, the track as established at the 
time of the grant of the right of way and with 
respect to the location of which the consent was 
given should be held unchangeable, and additional 
tracks, switches, or sidings may not be constructed 
without the property owner's permissions^ or the 
acquisition of the right through statutory condemna¬ 
tion proceedings since in such a case the consent 
of the property owner does not give the railroad 


company the right to utilize the street for as many 
tracks or for such sidings or switches as it may 
deem necessary in the accomplishment of its cor¬ 
porate purposes Where a railroad company, hav¬ 
ing a right by consent of abutting property owners 
to maintain only a single track in a highway, changes 
and adds to its track by constructing switches and 
sidings, it becomes a trespasser as to the abutting 

owners.®^ 

§ 113. - Remedies by or against Railroad 

Company 

a. In general 

b. Injunction 

c. Mandamus 

a. In General 

The town or municipality in which the highway is 
situated may proceed in equity against the railroad com¬ 
pany to ascertain whether or not the location and con¬ 
struction of the road are within the power granted to 
the company; whether or not a railroad company right¬ 
fully occupies a street or highway must be determined 
in a direct proceeding, by a proper public officer in the 
name of the state. 

The town or municipality in which the highway 
is situated may proceed in equity against the railroad 
company to ascertain whether or not the location 
and construction of the road are within the power 
granted to the company;®® and whether a railroad 
company rightfully occupies a street or highway 
must be determined in a direct proceeding, by a 
proper public officer in the name of the state,®^ and 
unless so raised the presumption is that^the com¬ 
pany is in rightful occupancy thereof ®® Such 
question may not be raised for the first time in a 
property owner's action against the railroad for 
an injtmctioH and for damages as for a nuisance,®® 
or in an action for damages’against the company for 
killing plaintiff's intestate;®'^ but it may arise in a 
suit between different railroad companies as to 


Bl. Pa—Williamsport v. Pennsyl¬ 
vania R, Co., 40 Pa.Co. 267. 

53. Pa —Williamsport v. Pennsyl¬ 
vania R Co, supra. 

61 C J. p SOI note 31. 

53. Pa.—^Bethlehem v. liehigrli, etc, 
R Co, 97 A 1074, 263 Pa 261^ 

54- Cal —^Lros Angeles v Southern 
Pac. R Co., 108 P. 66, 167 Cal. 3^3 
—Workman v. Southern Pac. B. 
Co, 62 P. 186, 316, 129 Cal. 6Sle. 

55. dal.—^Los Angeled v Southern 
Pac. R. Co, 108 P. 66, 167 Cal, 363 
—^Workman v. Southern Pac,‘ R. 
Co, 62 P 166. 316, 129 Oal. 636 

56- Iowa.—^Henry v.,.Maa»>n City, 
etc., R Co., 118 N.W. 310/ 140 
Iowa 201. 

61 C.J. p 601 note 85. 
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57. Ark —^McLaughlin v. Missouri 
Pac R Co, 300 S W. 929, 176 Ark 
912. 

58. Ky.—'Klosterman v Chesapeake, 
etc., R Co, 66 SW. 820, 22 Ky.L. 
192, 11*4 Ky 426, 71 SW. 6, 24 Ky. 
L. 1183, 1233. 

59. N.T—Stephens v. New, York, 
etc, R Co, 67 NJBJ. 119, 175 N.T. 
72. 

6 a NT —Stephens v. New York, 
etc., R. Co., supra. 

61- N.T,—Stephens v. New York, 
etc., R. Co, supra. 

62. N.T.—Stephens v. New York, 
eta, R Co, supra. 

63. Mass —Springfield v. Connecti¬ 
cut River R Co., 4 Cush. 63, 

61 C J. p 601 note 48. 
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Actions for injuries to property see 
infra §S 465-476. 

Remedies for obstruction of high¬ 
way generally see Highways § $ 
222-231. 

Summary removal of railroad track 
from street see Municipal Corpo¬ 
rations 6 1750 

6 a N.T.—^People v State Board Tax 
Commissioners, 146 N.T S. 112, 160 
AppBiv. 771. 

61 C.J. p 601 note 49, 

65. Ala—Glass v. Memphis, etc, R. 
Co, 10 So. 216, 94 Ala. 581. 

66 . N.T.—Willson v. New York 
Cent., etc, R Co.. 146 N.T.S. 208. 

67. Ala-—Glass v. Memphis, etc, R. 
Co., 10 So. 216, 94 Ala 581 
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their right to occupy the same highway, in which 
suit' the local' authorities of the county or mu¬ 
nicipality must be made parties,®^ 

Under a statute authorizing the highway commis¬ 
sioners or other local authorities to sue, to sustain 
the rights of the public in and to any highway, and 
to enforce the performance of any duty enjoined on 
a railroad company with respect to such highway, 
such commissioners may sue a railroad company, on 
its .abandoning a turnpike, which it had taken over 
from the turnpike company, to compel it to surrender 
the turnpike to them;^® or they may sue the com¬ 
pany to compel it to restore a highway, which it has 
taken without authority of law, to its original con¬ 
dition,^^ and to recover damages or expenses sus¬ 
tained or which may be sustained by the town or 
city in consequence of any act or omission of a rail¬ 
road company in violation of any law or condition 
with respect to such highway.^^ 

Recovery of possession; ejectment; damages- A 
municipality may maintain' ejectment to recover mu¬ 
nicipal land which k rmlrdad company is occupy¬ 
ing unlawfully^® Likewise, since city streets are 
in its possession and control, as 'discussed in Mu¬ 
nicipal Corporations §§ 1681-1695, an abutting own¬ 
er cannot maintain an action for possession of any 
portion of the street or for ejectment, against a rail¬ 
road company occupying it with* the lawful consent | 
of the municipality So, too, it has been held that, 
if an owner stands by and permits the railroad com¬ 
pany to enter and construct its road dr expend a 
coi^derable amount of money in its construction, 
he may not maintain an action of ejectment,^5 and > 
the abutting property owner is left to his action 
for damages.’® ' ^ , 

cjjtecovery by railroad of cost of relocation, Wherp ' 


a railroad has lawfully constructed its road through 
a street, and is occupying the street in a lawful man¬ 
ner under direct legislative authority, it is entitled 
to recover the reasonable cost of removing and re¬ 
locating any part of its structures for the accommo¬ 
dation of the municipality without an order there¬ 
for.” 

I 

b. Injunction 

(1) In general 

(2f) By abutting owner or other citizen 
(3) By railroad company 

(1) In General 

I • ' I * 

An, Injunction will he at thCj Instance^ of the proper 
state, county, or municipal authorfties to rbstrain a rad- 
road company from constructmg or operating Its road 
on a public street or highway without authority of law, 
or to require Its removal, or to retrain the .company 
ftom using the street or highway in an unreasonable, 
wrongful, or unlawful • manner, or to compel it to abate 
unlawful obstructions which it has, placed in the street 
or highway. 

An injunction will lie at the instance of the proper 
state, county, or municipal authorities’® to restrain a 
railroad company from constructing and operating 
Its road on a public street or highway without au¬ 
thority of, law,’® or to require its removal,®® or to 
restram the company from using the street or higll- 
way .in an unreasonable, .wrongful,^ or unlawful 
manner,®! or to compel it to abat,e unlawful obstruc- 
tiqi^ which it has placed in the street or high¬ 
way.®® Injunction will also he to /res^ain the com¬ 
pany from removing a roundhouse or other structure 
which it has contracted to maintain,®® Where, how¬ 
ever, a railroad company has obtained proper au¬ 
thority to construct its road on or along a street or 
hjighway, a court of equity ordmariljjf wi^ not,inter¬ 
fere to restrain sucl; construction.®^ In ordering a 


68 . Pa.—Middletown, etc., St. ^ Co. 
V Middletown Blectrlc R. bo . 4 
PaDist. 32, IS Pa.Co. 127. 

69. Pa—Middlet6'wti; ;etc., St R. bo. 
Middletown Ellectric B. Oo.; sq-, 

pra ' 

70. N’.T.—Palatine v. Npw Tork 
Cent, eta, R Co., ^7 ;tr.T.S. 1634, 
22 APP Div. 181. 

71- K.T.—^Barse v. Herjdmer, etc, 
R. Co., 13 lSrT.St. 215. 

72. N'.T.—Barse v. Herkimer, eta, 
R Co., supra 

Ohio —Cincinnati, etc, R ^o. v. 

Cartliasre, 36 Ohio St 631. ' 

73- N.T—New York v New Toik 
Cent. R. Co.. 190 N.TS 777, 198 
APPDIv. 617, affirmed 136 N.N. 
811, 234 N.X. 113. 

51CJ P 602 note 56. 

74, SD—^Dewey v Chicago, etc, B 
Co, 168 NW. 408, 37 S.D 390. 


75. Ind—^trickier v Midland Ry 
Co., 25 N.B. 455*, 125 Ind • 412 

70* Ind—Stnckler v. Midland I^y. 
, Co., supra ' ' , ' 

SD.—toetrey if Chicago, etc, B.' Co., 
158 N.W. 408, 87 SD 390 
' I • , » , » 

77» D-S.—^New York y.’ Davis, C.C 
A.N.Y, T/P.2d 566. 

51 C.J. p 602 note 59. 

78. N.X* 7 -New York Cdnt, eta, R. 

Co. V, New York, 127 NXs. tl3, 
142 APP.D 1 V. 678, aflarmed 95 NE. 
638, flro2' N.T. 212. ' ' 

61 C J. p 602 note 61 « 

Injunction for obstruction of, high¬ 
way generally see Highwaye 55 
,226, .227. , ^ 

79. Ala.—^Birmingham Belt R. Co. 
v.^ Birmingham, 101 So, 599, 211 
Ala 674. 

61 C J p 602 note 63. ' 


■Railroad as nuisance' generally see 
* Nmsances 9 67.» ” 

80. Mich —Grand Rapids v Pei^e 
Mhrquette R.' Co'./ 227 NW^ 797, 
248 Mich 68'6J 

61 C.J. p 602 note 64l i / 

81. Ind.—^Pittsburgh,’ eta, B Gq v 
Remington, 89 NE 614, 91 NE 
249, 45 IndilLpp' 561: ^ 

61 C J. p '602 note '64 *■ ’ '' 

82. bal -T^ed Bltifit V. goqthem Pac 

, Co.,,, 187 P.,152, 44 CaI.Api). 667. 
Sl^bjr.'jp 6(i,2 qote,'66. ‘ , 

, 83. Tex —Dublin v. ^Fort,, Wortli, 
, etc, R.. Co.; CiiT App. 292 S W. 691 
51 C.X p 603,note 67. ,, 

* • ' ** 

84. N.Y —Baxter v Spu:Ken Duyvil, 
' etc.,. R. Co, 61 Barb. 428, 11 Abb 
- Pr;NiS,4r8. 

Pa—^Bethlehem v Lehigh/ etc., R 
Co., 97 A. 10745> 263 Pa.'’251. ^ * 
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removal of tracks, the court may take into considera¬ 
tion the matter of public interest in deciding on the 
time or manner of removal and an injunction 
which will interfere with the loading of freight in 
the street by a railroad company operating over the 
streets should not be ordered on the ground that 
the company is obstructing the highway,' except on 
a full investigation by trial, since not only the com¬ 
pany, but the pubhc offenng its freight for car¬ 
riage, is affected*^ 

Estoppel, Municipal or local authorities will be 
estopped from enforcing such remedy where the rail¬ 
road company has gone to considerable expense in 
constructing its tracks and they have acquiesced or 
delayed to take action for a nuinber of years 
or where the public right^ in the street or highway 
has been e^inguished by the vacation of it as a pub¬ 
lic highway, except for a short distance, over which 
public travel is not impeded.**.* 

(2) fey* Abutting Owner or Other Citizen 

As a general rule, where a railroad Is rightfully oe- 
eupylng a street or highway, an injunction'will not lie, 
at the instance of an abutting oWner or*other citizen, to 
restrain the rafiroadt company from using the street or 
highway. , - . ^ 

Injunctioto to reSstrain the construction and opera¬ 
tion of a railroid on a strecft or highway without 
authority of law may also'be maintained by an 
abutting owner or other citizen who is or i<«ll be 
specially injured' thereby,** even though' he is not 
irreparably injured and this rule applies, af- 
though the abutting owner* is a Vaflroad'company 
which itself operates a railroad on the street without 
authority.*! If fhe abutting owner is the owner of 
the fee of the street or highway arid fthe railroad is 


constructed and operated without his consent or 
compensation to him, he is entitled to injunctive re¬ 
lief.** 

On the other hand, it has been held that a court 
of equity is not bound to issue an injunction requir¬ 
ing removal of tracks which were erected without 
legislative authority or municipal' consent over the 
center of a street, where such an order* would 
produce great public or private mischief and would 
merely protect technical rights,** especially where 
an abutting owner made no objection to the laying 
of a railroad track over the highway,*^ since he is 
guilty of laches which prevents the issuance ot an 

injunction.®* ^ 

. 1 

Ra^road rightfully on street or highway. Where 
the railroad company is rightfully occupying the 
street or highway, as a general rule an mjunction 
will not lie, at the instance of an abutting owner 
or other citizen, to restrain the railrcrad company 
from using the street dr highway,** especially where 
he has consented to its location*^ or has acquiesced 
or tielayed for a number of "years to complain 
thereof,** and the rule" is the same whether the 
fee of the street is in -ihe pub^c. or in the abut¬ 
ting property owner.** Accordingly, it has jbeen 
held that,' if an owner stands by sand-permits, the 
railroad company to enter and cons1;nict its rpad or 
complete its grade or expend a^considerable ampunt 
of money in the construction of its roadbed, he 
may nob obtain ari injunction.!- • 

' On the other hand, he may insist that such streets 
be used in a manner not calculated to inflict un¬ 
necessary injury,* and may be entitled to injunctive 
relief,where fie receiifes or is threatened'with speh 
special injury, different from that suffered by the 


85. NT.J—Camden v. West Jersey, 
etc, R.'Co.,' 123 A. 609; 95*NJ.B<1 
346. 

51 C. J. p .603 note 69. ’ 

86. NT—Ft. Bdward V. Hudson 

Valley R. Co, 111 N.TS. 763^ 127 
App.Piv 438. ’1 

87. Mich.—Flifat y. Grand Trunk 
Western B. Co., 174 N.W. 147, -207 
Mich. 213. 

51 C J p 603 note«7Z. ‘ ' * 

BstoppcU as to construction ,ot rail¬ 
road generally see Bstoppel 45'^5, 
145. 

, > n.. . . 

88. N.J.—^Morris, etp* B Co. ▼. 
Stlckl^ 20 N.J Bq. 530. 

' * I ' f ' I ‘ 

89. Colp.—Wa^ V. Colorado igjast- 

em B.. Co,, 125 B. 667,. 22 Colo. 
App. 832. * . 

Pa.—Pennsylvania R. Co. v, Phila¬ 
delphia ^ tr.' B Co.; 1 Pa.IMst. % 
10 Fa.Co. 596,r^affltmed 24 A. 210. 
149* Pa.* 213,^ 29 Wilj^J^T.C. 20ll 
61 CJ. P*W3 riots 75.'» ' '' 


dO; —^Appeal of Pennsylvania B 

Co., 6 A. 872, 115 Pa 614. ' 

Oil "Ala—^LiOUisville, etc., B Co. v 
Mobile, etc, R. Co, 26 So. 896, 124 
Ala. 162 

61 C.Jr ’603 note 77. 

98. ' Md.—Northe^m Cent. R. Co v 
fcanton do. 65 A 837. 104 Md. 682. 
51 C J P 603 note 78 
^pnr track ^ ^‘ 

use of' streel! for ‘ railway spur 
track Is an additional' servitude hy 
a public'utiU^ subject to claim of 
owner of adjacent lot and fee to 
center of street, to enjoin such' addi¬ 
tional servitude if# It Is ^slthoiit 'hlh 
comyant; and without, condemnation 
under 'eminent dopialu.—Blnmngrh^ 
Realty TO V. ' Rirmingrlw^Ja Belt R. 
Co., 86 So 2d 603, 250 Ala. 628. 

93^ —^Klpp^ V. Von Wagoner, 

281 N.W. 692, 286 Mtch. 202^ 


94. Mich.—Eipp ▼. Tan Wagoner, 

supra. . # 

95. Mich.—Bipp v. Tan Wagoner, 
supra. 

98- U.S.—Whittaker v. Atlanlit,' etc., 
R. Co., CCGa. 143 P. 583. 

51 C J. p 603 note 79. 

97- Ind—^Burkam v Ohio, etc, R 
'Co, 23 NJar.*799, 122 Ind: 344 

Op.—^W olfard v. Fisher, 34 P 860, 
A7 P- 63P* 48*Or. ,479, 7 ^RJUN 
991. 

98. U.S.—^Beers v. Chicago, M. & St. 

, P. By. Co., C.CJV.I11, 141 F. 967., 

610.J^ p 604 iioite 81. , , . " 

99. U.S.—Whlttakfei* V. Atlafttri, 'ete, 

B. Coi/^aUJGa.,^* 143 F: 683. . ' . 

fnd.—Strickler V. ‘Mtdlarid By 
Co.. 26 NB. 466, 126 Ind. 412. 

51 a J. P 604 n6if Sr ra;^.' , 

to Zia.—^Lavlpaa Chicagbp eta, XL 

"OovlMoG. 28k»tr * i . 
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public in general, that an action at law would be an 
inadequate remedy,* even though his property is 
not situated on the part of the street on which the 
railroad is constructed or to be constructed but 
a strong case must be presented and the impend- 
mg danger must be imminent and impressive in 
order to justify the issuing of an injunction as a 
precautionary and preventive remedy.^ Thus, if 
this special injury is or will be such that the abut¬ 
ting owner or other citizen would have no ade¬ 
quate remedy at law, he may maintain an injunc¬ 
tion to restrain the railroad company from doing 
unauthorized or negligent acts or placing obstruc¬ 
tions in the street or highway;® or to compel it to 
remove its tracks to a greater distance from his 
property;*^ or to prevent, or compel the removal 
of, an unlawful obstruction which seriously inter¬ 
feres with the right of ingress or egress to or from 
his property,® or with the use of the street for 
traffic or travel® Equity, however, will not enjoin 
a railroad company from using a public street, at 
the instance of a private citizen, where he has an 
adequate remedy at law,i® or where the injury is 
due merely to a proper use and operation of the 
road;il nor will it require the railroad company to 
remove obstructions at the instance of abutting own¬ 
ers, on the ground of breach of conditions, which 
were not imposed for their special benefit.^® 

Enjoining removal. Owners for whose accom¬ 
modation a railroad siding is laid in a public street 
may not enjoin its removal by the city i® 


(3) By Railroad Company 

Where a railroad company has lawfully laid Ite tracks 
through a street or highway, it may maintain an injunc¬ 
tion to prevent the municipal or local authorities or an 
abutting owner from unreasonably tearing up or remov- 
ing such tracks, or from Interfering with the construe- 
tion and use of necessary tracks or structures. 

Where a railroad company has lawfully laid its 
tracks through a street or highway, it may main¬ 
tain an injunction to prevent the municipal or lo¬ 
cal authorities or an abutting owner from unrea¬ 
sonably teanng up or removing such tracks,!^ or 
from interfering with the construction and use of 
necessary tracks or structures or where the road 
is constructed on a private right of way, it may 
sue to enjoin a municipality from encroaching 
thereon by the construction of a street.^® An in¬ 
junction will also lie at the instance of a railroad 
company to enjoin the enforcement of an ordi¬ 
nance which has for its purpose the destruction 
of the compan/s legally vested right to use a street 
for railroad purposes and in such suit the mu¬ 
nicipality may not by cross bill seek to en¬ 
force another ordinance requiring the placing of 
the tracks at a different grade,1® since such right 
neither grows out of, nor is connected with, the 
subject matter of the bill and may be enforced in 
a separate suit at law.l® An injunction may issue 
to enjoin local officers from interfering with the 
laying of tracks, as authorized by a general law, 
although consent of the local authorities has not 
been .obtained,®® or from preventing the company 
from constructing an additional track, as authorized 
by ordinance However, an injunction is not the 


3. Colo.—v. Colorado Eastern 
R. Co., 125 P. 567, 22 ColoApp. 
332. 

51 ax p 604 note 83. 

4 , Colo—Ward v. Colorado Eastern 
R Co., supra. 

6 - N.T.—^Drake v. Hudson River B. 
Co., 7 Barb 508 

6 . N-T—Coatsworth v. Liehig:li Val¬ 
ley R, Co., 51 NB 3Q1, 156 IST.T 
461. 

51 ax p 604 note 86. 

7. Ija—^Laviosa v. Chicasro, etc., R. 
Co, 1 McG. 299. 

8 . Mo.—Ettenson v. Wabash R. Co., 
154 S W. 785, 248 Mo 395. 

61 O.X p 604 note 38. 

9. Mo—Poudry v. St Louis, etCj^R 
Co., 109 S.W 80, 130 Mo.App 104 

51 C.X p 604 note 89. 

BeterminatioiL of Interferenoe 
In determining' whether tracks In¬ 
terfere with travel and traffic' on a 
street so ka to warrant an injunction, 
the population and business volume 
of 'the city, proximity and conve? 
nlence of other streets, and environ¬ 


ments should be considered, and, 
while even a considerable hindrance 
or inconvenience to travel and traffic 
will not necessarily make the occu¬ 
pation of a street by a railway com¬ 
pany unlawful, the monopoly of the 
street by the company need not go 
to the extent of renderixig passage by 
teams and vehicles impossible, and 
if the tracks so far engross a street 
that the public will foreg'O the use of 
it rather than encounter the danger 
and difficulty of using it, injunction 
will lie.—^Poudry v. St Louis, etc., 
R Co, supra 

10 , U S —^Beers v Chicago, M. & St. 
P. Ry. Co., aCAIU., 141 P. 967. 

6 X C X p 604 note 90. 

11. N T.—Conabeer v. ITew York 
Cent., etc, Rj Co, 51 NB. 402, 166 
ISr.T.'474 

51 C.X p 604 note 91. 

IS. Pa—^Aldine Realty Co.‘v. Man¬ 
or Real Bst, etc., Co, 1.48 A. 56, 
297 F5 u 683, ' ‘ 

51 C X p 605 note 92. 

13- -Pa.—Murdoch v. Pittsburgh, lOO 
A. 802, 266 Pa. 268. 
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14. Cal.—Southern Pac R. Co. v 
Perris, 28 P. 828, 93 Cal 263. 18 L. 
RA. 510. 

51 C.X p 605 note 93. 

16- XT.S.-*—Shelbyville v, Glovsr, Ky, 
184 P. 234, 106 aC-A. 876. 

51 C.J p 605 note 94. 

16- S.C.—Carolina, etc., R, Co. v 
Alexander. 151 S.B. 898, 155 S.C 
91. 

51 C J p 605 note 96. 

17. Ala.—^Mobile v, Louisville, etc, 
R. Co, 4 So. 106, 84 Ala. 116, 6 
Am.S.R 342 

51 C.X p 605 note 96. 

18. Altu-^Florala v. Louisville, etc., 
R. Co, 104 So 769, 218 Ala 842 

19. Ala.—^Plorala v. Louisville, etc, 
R. Co, supra. 

20. IT.J.—^Elizabeth, etc., B. Co v. 
Woodbridge Tp, 95'Ai 987, Ss N. 
XEa 192, reversed 96 A- 40^4, 84 
N.XEa. 72. 

81. , ind.—Grand' Trunk Western B 
Co. »v. South Bend, 82 iN**!!* 855| 91 
TiTM 809,.W,Ind 20?, 36 L.B,A, 
N.S, 860, reyei^^ed on ol^er 
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proper remedy to prevent a municipality from re¬ 
pealing orders granting assent to the occupation of 
the streets by the railroad company,22 and, where 
the right of the company to construct its works on 
a street is subject to the municipality agreeing on 
the terms and conditions thereof, the company, on 
the rejection of its own terms and conditions, can¬ 
not enforce its right by enjoining the municipal au¬ 
thorities from interfering with the work,23 since, 
as discussed infra subdivision c of this section, 
its remedy, if the municipal authorities arbitrarily 
refuse to agree on terms and conditions, is by man¬ 
damus or mandatory injunction to compel them to 
exercise their discretion in good faith.24 

Use of bridge. Where a railroad company, in 
compliance with its contract, erects and agrees to 
maintain a substantial street bridge over a railroad 
cut in a street, it is entitled to an injunction to 
restrain any use of the bridge beyond or differing 
from those for which it is adopted, and which tend 
to increase the burden of maintenance or endan¬ 
ger the railroad and its traffic,^® regardless of the 
ownership of the street bridge,26 and of whether the 
bridge has been dedicated to public use 27 

Against individual. Although a railroad com¬ 
pany may be entitled to use a certain portion of a 
street, until it does make use of it, it is not entitled 
to an injunction to restrain a person from carrying 
on a transfer baggage business on that part of 
the street, if he conducts such business in the usual 
and ordinary manner and under proper authoriza¬ 
tion from the city.28 

c. Mandamus 

Mandamus will lie to compel the proper board or 
officers of a municipal corporation to act on the merits 
of the application of a railroad to extend its track through 
the streets of the municipality, or to compel their con- 
sent to the construction of certain works by the railroad. 


Mandamus will lie to compel the proper board or 
officers of a municipal corporation to act on the 
merits of the application of a railroad to ex¬ 
tend its track through the streets of the mu¬ 
nicipality,29 or to compel their consent to the con¬ 
struction of certain works by the railroad com- 
pany.39 

Against railroad. Where a railroad company is 
unlawfully obstructing a street or highway, a writ 
of mandamus to compel it to remove its struc¬ 
tures may be maintained by the municipal corpo- 
ration,9i or by a private relator, suing as a citizen 
and taxpayer,®^ unless the municipality has, by its 
acts and conduct, estopped itself to assert its right 
to an unobstructed use of the street.33 

§ 114. Right to Use Tracks, Right of Way, or 
Other Property of Another Road 
a. In general 
b Statutory permission 

c. Contracts and agreements between 

railroads 

d. Covenants and conditions in grant of 

right of way 

e. Remedies against interference with 

right of way or property 

f. Enforcement of agreements 

a. In General 

As a general rule one railroad company may not 
enter on or use the tracks, depots, right of way, or other 
property of another railroad company without the lat¬ 
ter’s consent. 

As a general rule one railroad company may not 
enter on or use the tracks, depots, right of way, or 
other property of another railroad company with¬ 
out the latter’s consent,^^ and the rule has been 
said to apply even though the act of the first com¬ 
pany in building the track in question was ultra 


STOunds 33 S Ct 308, 227 US 344. 
97 LBd 683. 44 L>.RArN.S., 405. 

51 C J. p 605 note 1. 

22. W.Va—^Belmgton. etc, R Co 
V. Alston. 46 SB. 612. 54 WVa 
597. 

23. Ky.—^iKmlsviIIe, etc. R Co v 
Covinffton. 203 S.W. 1060, 181 Ky 
86 . 

24. Ky.—^Louisville, etc., R. Co. v 
Covin^rton, supra. 

25. Md —South Baltimore Co v 

Washingrton. etc., Electric R Co. 
132 A. 269. 149 lid. 678. 

51 C J. p 606 note 6. 

26. Md.—South Baltimore Co. v 
Washin^on« etc.. Electric B. Co^. 
supra. 


Washington, etc., Electric R. Co., 
supra 

28. NT.—New Tork, etc., R, Co. v- 
Jackson, 15 NXSt. 167, affirmed 
24 NE. 1104, 120 N.Y. 664. 

29. Cal.—People v. Craycroft, 44 P. 
463. Ill Cal 544. 

Mich—^Fort-St. Union Depot Co. v. 
State R Crossing Board. 45 NW. 
973, 81 Mich. 248. 

Mandamus to municipal and other 
public corporations and officers 
generally see Mandamus 85 US- 
193. 

3a Ky—LomsviUe, etc, R. Co. v. 
Covington. 203 S.W. 1060, 181 Ky 
86 . 


NE 437, 215 111 488, 106 AmS.R 
179. 

51 C J. p 606 note 14.. 

Mandamus against railroad compa^ 
nzes generally see Mandamus 8 
231. 

32. Ill—People v. Rock Island, su¬ 
pra. 

33. HL—People V. Rock Island, su¬ 
pra. 

34. U S,—^Texas, etc., R. Co. v. Lou¬ 
isiana Public Service Commission. 
D.CLa, 12 P.2d 798. 

51^0 J. p 606 note 18. 

Conflicting locations^ see supra $8 71, 
72. ' . 

Right to cross other railroads see in- 

Right to take in eminent domain pro¬ 
ceedings see Eoanept Doihain 8 76. 


27. Md.—South Baltinsbre Cd. t.'Ibl lll.-h'Peo]>le v. Rock Island, 14 
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vires.85 On the other Band, 6y reason of charter 
provisions, a railroad company may be authorized 
to enter on or use the facilities of another railroad, 
or it may be required to permit another railroad 
to enter on or use its facilities.®® In addition, one 
railroad may acquire the right to use the facilities 
of another through the application of the doctrines 
of equitable estoppel.®'^ So, where the acts and 
declarations of a railroad company have induced 
the expenditure of a large sum of money in the 
construcition of a connecting railroad, it may not be 
permitted to control the portion of the road of 
which it is the proprietor, in such a manner as to 
exclude the junction railroad from participation 
in its use as part of a continuous dine.®® Where 
such right is acquired, the second company may 
makeionly such reasonable use of, the road and oth¬ 
er property as is necessary effectuate the com¬ 
mon object,®® and has no right so^to use it as to 
deprive the first company of its use.^® 

While the mere fact that a junior company lo¬ 
cates its right of way over the land of an exist¬ 
ing company and files an act or instrument of ap¬ 
propriation may not give it any interest or right 
in the right of way or other reaJI: estate of the 
senior company,^! it has been held that, in respect 
of lands which the senior company has not de¬ 
voted to public use, if the semor company permits 
the junior company to use such Istnd, it may not 
afterward restrain it from laying a side track there¬ 
on within the limits of its right of way.^® 

b., Statutory Permission 

Provision Is frequently made by statute for the ac¬ 
quisition by one railroad of a right to use the facilities 
of another railroad. 

Provision is frequently made by statute for the 


acquisition by one railroad of a right, to use the 
facilities of another.^® The rights conferred by a 
statute granting other roads the right to use 
the property and facilities of a railroad company 
are governed by a proper and fair construction of 
the language used in the particular statute.^^. Thus, 
a statute which gives such a right has been hdd not 
to authorize such an invasion of the proper^ or 
lands of a railroad company ag will amount to a 
practical destruction of the specific use to which 
they have been appropriated^® or for which they 
are manifestly needed,^® and it has further been 
held that such a statute does not authorize, such ani 
encroachment as will preyent the discharge by 
the company of its duties to the government and 
to the public tmder its franchise.'*'^ 

Ascertainment of compensation, • Under some 
statutory provisions the ascertainment of the 
amount to be paid as compensation for the use 
by one railroad of the facilities ofv another is vest¬ 
ed in particular officers or commissioners>8 , Un¬ 
der a statute which provides for the sitting of a 
railroad commission as arbitrator where the com¬ 
pensation to be paid for-the use' of property or fa¬ 
cilities cannot be agreed on by the companies, the 
presumptions are in favor of an award duly made 
by the commission acting as arbitrator,^® although 
such an award may be ampeached where it so dis¬ 
regards, mistakes, or misapplies the evidence as 
to depnve the railroad of its rights,®® and, where 
it is set aside, the court should proceed to deter¬ 
mine reasonable compensation.®^ 

Regulations and conditions. By virtue of stat¬ 
ute, particular officers or commissioners may be 
empowered to establish reasonable regulations®® 
and to impose reasonable conditions®® as to the 


35. Tex.—Texarkana^ eta, K. Co. v. 
Texas, eta, K. Co., 67 S.W. 625, 28 

rTex:.Civ*A.pp. 661.^ 

51 C jr. p 606 note 19. 

36. Md.—^Union H. Co ▼, Canton B. 
Co., 65 A. 409, 105 Md. 12. 

^1 O. JiH p 696 note 23.' • t 

37. U.S—ITnion Pac R. Co v. It^ree- 
- ley,:‘661o, 189* T, 1, 110 C.O A. 671; 

appeal dismissed 34 S CL 824^ 231 
. U-Sr 767, 5& liJBd 469. . 

61 OJ. p 60f note 26. ‘ ' 

38. Pa.—rliatlurop v. Junction R. bo., 

l4 4»8. ' ■ 

39. Pa.—liatlixop v. Junction R. Co., 
supra. 

,4a ' Pa.—l4atliTop Y. Junction R. Co!, 
supra. 

41. Tad —Chicas'o, eta, R. Co. t 
C incinnati, eta, K. Co., 26 17.M'204, 
. X?6 Xnd. 613. 

51G. J. p 607 note 29'. 


42. Ind —Cblcagro, etc, R Co. v. 
Cincinnati, etc, R. Co, supra. 

43. Ind —Chica^ro, etc,, R, Co. y. 
Cincinnati, etc, R Co, 26 N R 204, 
126 Ind 513. 

51 C.J. p 607 note 32. 

44. Pa—Miller v. Canal Comrs., 21 
Peu 23. 

51 C.J. p 608 note 83. 

45. *K.T.—Jennings ' y. iDelalware. 

eta, R. Co., 93 NT.S. 374, I03 App. 
Diy. 164, affirmed 83 1126. 190 

N.T 544 

51 CLJ. p 608 notp 84. 

43. N.Tj—J enmngs y. Delaware,' 
eta, R. Co.., Buprau 
51 CJJ. p 608 note 35. 

47. .IJ.S—^Union Paa R. Co v Ma¬ 
son City, eta, R Co; Neb, 128' P. 
230, 64 CC-A. 348. ‘ afflnned 26' S.' 
CL 19, 199 V.B. 160, 50 L. Bd. 134. 

•48.. NJa.—Concord. et<v R. * Co. <Y. 
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Boston, etc., R. Co., 89 Af, 1073, 68 
NH. 619. 

51 CJ. p 608 note 37. 

49. Or —Oregon-Washington R, 
etc, Co. Y Spokane, eta, R. Co, 163 
P. 600, 989, 88 Or. 528, Ann Caq 
, 1918C 991. 

51 C.J. p 608 note 39 

60. Or.—Oregon-Washtngiton R., 
' etc., Co. Y. Spokane, etc., R. Co, 

supra. 

61. ^ Or.—Oregon-Washlngton R 4 , 

etc, Co. Y. Spokane, eta, R.' Co, 
supra. 

51 C.J. p 608 note 41. 

52. Mass.—PxoYidence, eta, R. Co 
V. Norwich, etc; R. Co., 188'Mahe. 
277. 

63^ Mass.—Providence, eta, R Co. 

Y. Norwich, etc, R. Co., supra. 

51 C.J. p 60J8 note 43. 
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place and manner of the use by one company of 
the facilities of another, where necessary for pub¬ 
lic safety,^^ and the interest of the corporations.55 
However, the powers conferred on a railroad com¬ 
mission under such a statute have been held not to 
include the authority to determine the rights of 
several railroad companies under an agreement for 
the joint use of a track,and it has further been 
held that such a statute may not be upheld where 
its effect would be to impair a contract.®*^ 

Under power to amend charters. Under a re¬ 
served power to‘alter or amjend the charter of a rail¬ 
road corporation, the legislature may compel the 
railroad to allow the use of its facilities by other 
railroads®® on payment of' reasonable compensa¬ 
tion therefor,®® and such an authorization does not 
impair the vested rights of the railroad company®® 
or of its mortgage bondholders.®^ 

• ^ ' j 

c. Oontradfi and Agreements between Railroads 

Ordinarily, a railroad company may by agreement al¬ 
low another to use a portion of Its line on such terms 
and conditions as It may deem proper as long as such 
use does not impair its power properly and adequately to 
perform its own duty to the public. 

Ordinarily, a railroad company may by agree¬ 
ment allow another to use a portion of its line on 
such tenns and conditions as it may deem proper®^ 
as long as such use does not impair -its power 
properly and adequately to perform its own duty 
to the public.®® Where the right to use the property 
of another railroad is acquired by agreement be¬ 
tween the companies, the rights and liabilities of 
each thereunder are governed by the terms of such 
agreement.®® A railroad company having a license 
from another company to use its right of way may 
do thereon any act which is necessary to the full 
enjoyment, of the license, although the terms of 
the license must be strictly followed and may not 


be extended or varied.®® 

Although the contract between the companies 
may be irregular, if the second company takes 
possession thereunder and expends large sums of 
money on the road to which the directors and stock¬ 
holders of the first company do not ’object, they 
may be estopped afterward to deny the validity of 
the agreement on the ground of irregularity.®® 
Where a railroad company permits its charter to 
be used for purposes of condemnation of lands for 
another company’s railroad and the latter' locates its 
road, pays and takes title in its o^ name, the 
road is the property of the latter ^company; and 
if m such case any of the land condemned was paid 
for by the former company 'with its own funds 
which have not been repaid to it, the latter com¬ 
pany has been^held bound to refuiid such amount ®7 

d. Covenants and Conditions in Grant of Bight 
of 

One railroad may have the right to make.use of the 
right of way or of the facilities of another railroad by 
Virtue of a condition or covenant captained In, the grant 
by which the right, of way or facijitles were originally 
acquired. ‘ ' 

One railroad may have the .right to make^ use 
of the right of way or of the facilities of pother 
railroad by virtue of a condition or covenant con¬ 
tained in the grant by which the right of way or 
facilities were originally acquired,®® as for exam¬ 
ple, where a railroad has acquired rights from a 
dity to occupy public property pn-condition that it 
shall per^t other roads the use of its Tight of 
way®® or tracks.^®' By reason of suc± a 'cove¬ 
nant, an equitable easement in fevor ol another 
company seeking to take advantage of its provisions 
may be created,and, where not' resfnfeted in 
that respect, such a covenant may include companies 
operating under a foreign diarter^® and.be bind- 


54. Mass.— ProvidencOr etc, Co 
V irorwlcli, etc., R. Co, supm 

55. Mass.—^Providence, etc, B. Co. 
V. Norwich, etc., R. Ca, supra 

56. Ark.—St Louls-San Francisco 

Ry Co V. Missouri Pac. R. Co, 245 
S.yV. 806. 15^ Ark. 269. , , , 

67., Mass,j—A4:topney General v. 
Fitchburg R. Co., 6,N.EI 864, 142 
Mass 40. ( 

51 C.J. p 608 note 46. 

6 ^ ,tJ S—Union Pac. R Co ' v. Mk- 
son efty,* eta,’ R Co,* Neb, 128 
F. 230. 64 CCA. 348, affliroed 26 
S.Ct 19, 199 U S 166, 60 L Ed. 134. 

59. *?U.0—Utkion Paa R. Co v. Ma- 
soxi CitSy, eta, H. Co., supra. 

51 C J. p 609 note 49. 

6 a uA^Unlon Paa R,.,Cq. v. Ma-r 
son Cityl eta^ R. Co., supra. ' ^ 


61. U S —Union Pac R Co. v Ma¬ 
son City, etc, R. Co, supra 

63. Iowa.—^Holbert v. St liouis, eta. 

R Co, 38 Iowa 316. 

61 C.J. p 609 note 52. 

63. U,S.—eta, R, Co. v, XiOii-. 
isiana Public Service Commission, 
U.CX.a.,,12 F.2d 798. 

64. U a—New Tork, N. EC. & ,H R 
do. ▼. Interstate Commerce Com*' 
•zmasion, 66'F.2d 1028, 60 Appp.C. 
403. reversed,on other grounds In¬ 
terstate Commerce Commission v. 
New Tork. N. H. & H. B. Co, 53 
sot 106, 28,7 U.S.; 178, 77 LEd. 
248. 

51 C J. p 609 note 54. 

65. Ind.—Chicago, etc.,' R Co. v. 

Cincinnati, eta, R. Co., '26 NJSw 204^ 
126 Ind. 518. ' ■ ' 

51 0 J. p 609 note-feS. ■" ^ ' I 


66. Iowa.—^Mahaska County R. Co 
y. Des Moines Talley R Co, 28 
Iowa 437. 

I 

67. NJ-^oe V. New Jqrsey Mid¬ 
land It Co, 31 N'.J.Eq 105. 

68. U S.—Joy v . St liOUis, Mo., IX 
S Ct 243. 138 U S ,1, 34 L.Ed. 843. 

69. US —Joy V. St Louis, supra. 

51 C.J. p 609 note 59. ' ^ . 

7a Tenn—I^ouisnlla- eta, l^t Co. v. 
Mississippi, etc, R. ,Co., 22 S.W 
920, ,92 Term. 681.^ 

71> AJa —South, eta,, Alabama ^ 
Co. V, Hi^land AvA, etc., R. <jo, 
28 So 973, U7 AJa. 395. 

73. Tenn—LoulfiMlIe, etc., R. Co. v. 
Mississippi, 'htd, R.' Co., 22' S.W. 
920, 92 Tenn 



§ 114 


RAILROADS 


74 C.J.S. 


mg on a subsequent purchaser with notice*^® as well 
as on a consolidating company.^^ 

The right of one railroad company to locate on 
or use the road or property of another company 
within city limits may be acquired by virtue of an 
ordinance granting a right of way to such other 
company, as where the ordinance provides that the 
grantee’s road within the city limits shall be open 
to all other railroad companies obtaining permis¬ 
sion of the cityj'^s and the right to use the tracks 
under such an ordinance has been held not affected 
by a further provision therein with respect to the 
method by which compensation shall be made by 
the second company.*^® It has been held not a 
ground for excluding an applicant that a portion 
of the tracks was built on private property/^ or that 
applicant by the terms of its charter may use only 
animal power when such applicant has for years 
used steam power with the sanction of the cityJ® 
Moreover, where no limit is provided on the time 
within which other railroads may come in or on 
the number of railroads which may come in, a delay 
in making application during the course of which 
other railroads have come in is no ground for ex¬ 
cluding an applicant,^® unless it is shown that the 
road will be overburdened 

e. Eemedies a^adnsb Interference with Bight of 
Way or Property 

In a proper case, an injunction may be issued to 
restrain one railroad company from unlawfully interfere 
mg with the right of way or property of another com¬ 
pany, and also the remedy of ejectment may be avail- 
able to a railroad company to recover possession of a 
portion of Its right of way from another railroad com¬ 
pany which IS wrongfully withholding it. 


In a proper case, an injunction may be issued 
to restrain one railroad company from unlawfully 
interfering with the right of way or property of 
another company,®^ Thus, a company having a 
prior right of way may enjoin an intrusion thereon 
by another company until facts are shown making 
it necessary for the latter company to come on 
the right of way, where the latter company has a 
right, in case of necessity, to intrude on the right 
of way of the other company, 8 2 and in a suit for 
such injunction the latter company may show such 
necessity and enforce its right to enter on and 
use the right of way by a cross bill.*® 

On the other hand, the exercise of a later grant¬ 
ed franchise may not be restrained unless its exer¬ 
cise will interfere with or obstruct the actual op¬ 
eration and exercise of the prior franchise;®^ and 
one railroad company will not be enjoined from 
constructing its road on the land of another com¬ 
pany which is not in actual use.®® A railroad com¬ 
pany may have no rights to be protected and^ en¬ 
forced by the equitable remedy of injunction where 
it has lost its easement of right of way because of 
nonuser.®® So, where a railroad company has lost 
its right to occupy a certain route by consenting 
to its use by another road, it may be enjoined from 
mterfenng with such use by the latter company,®^ 
and it may not afterward enjoin the latter company 
from using the land within the limits of its right 
of way.®® 

Ejectment may be maintained by a railroad com¬ 
pany to recover possession of a portion of its right 
of way from another railroad company, which is 
wrongfully withholding it,®® unless it is estopped 
to enforce such remedy, in which case its remedy 


73« US —Joy V. St, Louis, Mo., 11 S. 

Ct 243, 138 US. 1, 84 LEd. 843 
51 O J p 610 note 63. 

74. U.S.—Joy V. St. Louis, supra 

75. La —Capdevielle v. New Or¬ 
leans, etc., R. Co., 34 So. 868, 110 
La. 904. 

51 C.J. p 610 note 66. 

76. US.—Chicagfo, etc, R Co v. 
Kansas City, etc, R Co., C C Mo , 
38 F. 68. 

77. Tenn.—^Louisville, etc, R Co v 
Mississippi, etc., R. Co., 22 SW. 
920, 92 Tenn. 681. 

78. Tenn —Louisville, etc, R. Co. v. 
Mississippi, etc, R. Co., supra 

79. Tenn.—^Louisville, etc, R. Co. v. 
Mississippi, etc., R Co., supra. 

80. Tenn—^Louisville, etc, R. Co v 
Mississippi, etc., R Co., supra. 

8 L Tex.—Texarkana, etc, R Co v. 


I Texas, etc, R Co, 67 SW. 626, 28 
I Tex.Civ.App 651. 

51 C J p 610 note 71. 

lading's in such a suit will he 
construed and given effect accord¬ 
ing to their import—^Delaware & H 
Co V. Rutland R Co, 151 A 610, 103 
Vt 12. 

Decree 

The use of tracks of railroad com¬ 
pany as accessory only to use of 
that company's bndge over nver, 
and not for purposes which, like lo¬ 
cal switching, are wholly independ¬ 
ent 6t any use of bridge was what 
was authorized by decree based on 
statutes with respect to the bndge. 
—^Union Pac R. Co. v Mason City 
& P I> R Co, Neb, 32 S.Ct. 86, 222 
U S 237, 56 L Ed 180. 

82. U S.—^Denver, etc., R. Co. v. 
Denver, etc,, R Co., C.C.C 0 I 0 ., 17 P. 
867, 5 McCrary 443. 

61 C J. p 610 note 72, 
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83. >US—^Denver, etc, 3EL Co v. 
Denver, etc., R Co., supra. 

84. Pa—^Appeal of Pennsylvania R 
Co, 3 -Walk 464. 

85. Pa.—^Appeal of Pennsylvania R. 
Co., supra 

86 . S.C —^Boyleston v Seaboard Air- 
Line R. Co., 106 SB 777, 115 SC 
630 

87- N J.—Grey v. Greenville, etc., R 
Co, 46 A 636, 60 NJ.Bg 153, re¬ 
versed on other grounds 48 A. 668, 
62NJBa 768. 

88 . Ind.—Chicago, etc, B. Co v 
Cincinnati, etc., R Co., 26 N.B 204, 
126 Ind 513 

61 C*J. P 610 note 78. 

89. Ala—Tennessee, etc., R. Co. v 
Bast Alabama R Co., 76 Ala. 616, 
51AmR 475. 

Cal—^Fresno St R Co. v. Southern 
Pac R Co, 67 P. 773, 136 Cal 202 
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and express grant of authority, require a railroad 
to permit the use of its tra<i for local business 
where it has a contract right to use such tfack for 
through business.^^ 

§ 115. Conveyance or Release of Right of 

Way or Land by Railroad 

a* Power to make and validity 

b. Title and rights conveyed 

c. Reservations and exceptions 

a. Power to Make and Validity 

(1) In general 

(2) By dedication 

(1) In General 

Ordinarily, where a railroad has acquired title to Its 
right of way In fee, it may, In the absence of an express 
or implied restriction contained In Its charter or in the 
governing law, sell and. convey it when no longer re¬ 
quired for the uses of the road. 

Ordinarily, where a railroad has acquired title 
to its right of way in fee, it may, in the absence of 
an express or implied restriction contained in its 
charter or in the governing law, sell and convey it 
when no longer required for the uses of the road,i2 
or dispose of it by lease,and likewise, where the 
railroad has acquired merely an easement, it may, 
ordinarily, release the easement to the owner of the 
fee,i* although it may not have the authority to 
sell or in any way to alienate its right of way. 


where it has only an easement granted for a public 
purpose which it cannot defeat.^® 

While a general authority to convey such real 
estate as may be necessary and expedient to car¬ 
ry into effect the objects of an incorporation may 
not authorize a transfer of real estate acquired 
and held for the exerase of the corporate franchise, 
without further legislative authority,!^ and while 
under a statute authorizing a railroad company to 
sell or lease any lands or real estate not necessary 
for its use, a railroad may have no authority to 
sell and convey its right of way,!*^ a railroad may 
be authorized to sell its right of way or other in¬ 
terest in land or a portion thereof by statute^^ 
or by- its charter,i®” and, where authorized to make 
such a sale on credit, a reasonable discretion may 
be inferred to fix terms,and to fix a reasonable 
minimum price,subject to the power of the courts 
to control any attempted’ abuse of the power.®® 
Furthermore, a railroad may have authority vol¬ 
untarily to grant a right which may be taken from 
it by condemnation proceedings.®® 

Who may object. The question of whether a par¬ 
ticular conveyance of railroad property is in ex¬ 
cess of the power of the railroad is one which con- 
cenis only the corporation itself,®^ the state,®^ or 
those persons who have some interest or title in the 
corporation or the property involved,^® and may not 
be , urged by others,®*^ as, for example, another rail¬ 
road.®® So, an owner of property along a rail- 


11 . us—^Texas, etc, K Co ▼. Lou- 
isiana Public Service Commiission, 
D.aLa., 12 F.2d 798. 

13. BZentticky Joint Stock* 

Ltand Bank of Lexlngtpn v- New¬ 
man. 98 S^.2a 33. 266 Ky. 18 
51 CJ*. P $11 note 3. < 

Nature of title acquired by railroad 
see^ supra S§ 83-87. 

Motti^LSes and trust deeds by raal- 
Toad company see infTa 5S 282-293 

Soooessox to xaUf oad 
Where plaintiffs were In litigation 
with’raHr6atf'company over title to 
two tracts, and wUiroad company, 
during course of litigation, agreed 
that, if they would acquire an out¬ 
standing title to the tract, the com¬ 
pany would then settle the lawsuit 
by conveyance, one to, the, other, of 
certain parts of the lande, and pl^n- 
tiffs pursuant to such agreement did 
acquire such outstanding title, gov¬ 
ernment of United States, on suc¬ 
ceeding to title of railroad company, 
would be bound by such agreement 
and would be estopped to question 
the outstanding ti'tle acquired by 
plaintiffs to the tracts —^Playa De 
nor Land & Imp. Co. v U. S, DC. 
Canal Zone^ 70 F«Supp. 281, modified 


on other grounds. C.CLA, 160 F 2d 
181. 

la. Colo—Switzer v, Chaffee Coun¬ 
ty, 203 P. 680, 70 Colo. 568. 

Lease of road see infra S5 208-224 

14. Pa-^ones v. Brie, etc., B Co, 
32 A. 535, 169 Pa. $3$, 47 AnaLS.R 
916. 

51 C.J. p 612 note 5. 

15. Neb.—State v, Crimes, 148 N.W 
' 942, 96 Neb 719. 

51 C J. p 612 note 8. 

16. NJ—Kean v. Johnson, 9 NJ. 
Bq 401. 

Ohio—Coe V. Columbus, etc., B. Co, 

‘ 10 Ohio St. 872, 76 AmD. 618 

17. Fla—Seaboard Aif-Line R. Co 
MoBalney. 68 So. 768, 69 Fla. 

482. 

61 CJ. p 612 note 16. • 

18. Ala—Coyne V. Warrior Southr 
urn R. Co:, 34 So 1004, 137 Ala 
663. 

61 C J. p 612 note 9 

, » 

19- U.S—Venner v. Southern Pac. 
Co, CCA.NY, 279 F. 832, certio¬ 
rari dented 42 S Ct^ 461, 258 U.S, 
628, 66 LBd. 799. 

61 C J. p 612 note 10. 
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80. Ill,—^People v. lUjinois Cent R 
Co, 62 Ill 610. 

61 aJ p 612 note 11. 

81. HI.—^People V. Illinois Cent. R 
Co, supra. 

51 C.J, p 612 note 12. 

aa. Ill.—People V. Illinois Cent. E. 
Co., supra. 

as. U.S.—^New Jersey Cent. R. Co v. 
U S. Pipe Line Co, B.C-Pa, 290‘F. 
983, afOrmed, OC.A, 1 F.2d 886 
61 C J. p 612 note 6. ’ 

a4. Ill<—(Solconda Northern R Co 
V. Gulf Lines Connecting R. Co, 
106 NB 818, 265 HI <194, AnnCas. 
. 1916A 833. 

26. HI—Golconda Northern R. Co. 

V Gulf Lines Connecting R. Co, 
tsupra. , 

26 . ni—Golconda Noi^hern R Co 

V Gulf Lines Connecting R Co, 

, supra. 

87-' Ill—Golconda l^orthem B. Co. 
V. Gulf Lines Conn^criug, R. Co, 
supra. 

88 i HI ^-©olconda Northern R Co. 
y. Gulf Lines Connecting R. Co., 
supra. M 
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road right of way may not question the validity of 
leases or privileges granted by the railroad for 
the use of portions of its right of way, 29 notwith¬ 
standing the railroad is engaged in interstate com¬ 
merce, and it is asserted that the granting of such 
leases or privileges is a violation of the Interstate 
Commerce Act.30 

(2) By Dedication . . 

Where not forbidden by charter, a railroad company 
may dedicate land owned by It for a public use, provided 
this does not interfere with the purposes for which it 
was incorporated. 

Where not forbidden by charter,a railroad 
company may dedicate land owned by it for a pub¬ 
lic use,2 2 provided this does not materially in¬ 
terfere with the purposes for which it was incor- 
porated,23 but not otherwise.3^ Thus, as a rule, a 
railroad company, in the absence of charter or stat¬ 
utory restriction, may dedicate a portion of its land 
as a public highway®^ or it may dedicate to the 
public the right of crossing its tracks or right of 
way,3 3 and such an act is not ultra vires as an 
interference with the purposes for which the land 
was acquired, where the usefulness of the railroad 
will not be impaired by the crossing.27 Moreover, 
the fact that a railroad has dedicated a crossing 
has been held not to interfere with its rights to 
lay an additional track,33 and when evidence of 
an intent on the part of a railroad company to dedi¬ 
cate consists of its planking a way over the tracks, 
the width of the crossmg has been held limited to 


the planking.3^ 

Dedication by a railroad company of its land for 
a public use rests on the intention of the company 
to make such a dedication.'*0 Where the dedication 
is not express, the acts of the company relied on to 
imply a dedication must be such as clearly to indi¬ 
cate an intent exclusively to devote the property 
to a public use,^i and such acts must be inconsistent 
and irreconcilable with any construction except an 
assent on the part of the company to the dedica- 
tion.*2 Moreover, in order to bind a railroad com¬ 
pany beyond revocation, the dedication must be made 
by the directors, or be recognized by them in some 
way,, or be expressly ratified by them, of by sudi 
public use for such time and under such circum¬ 
stances as to justify the inference of such ratifica¬ 
tion;^® the mere act of officers and agents making 
such dedication, without authority from the direc¬ 
tors, ordinarily will not make a valid dedication, un¬ 
less by such express or implied ratification.^^ 

b. Title and Eights Conveyed 

A purchaser of railroad land under a valid convey¬ 
ance acquires only such title or interest as thq grantor Is 
capable of transferring, and which the conveyance is In¬ 
tended to transfer, and his title Is at lea^t good as 
against third persons. 

A purchaser of railroad land under a valid con¬ 
veyance acquires only such title or interest as the 
grantor is capable of transferring, and which the 
conveyance is intended to transfer, ^5 and his title is 
at least good as against third persons.^® Likewise, 


S9- U S.—Fireproof Storage Co. v. 
Hines, D C,WasIi, 261 P 216. 

30. US,—^Fireproof Storage Co. v 
Hines, supra 

31- Cal.—Southern Pac Co v Po¬ 
mona, 37 P. 929, 144 Cal. 339. 

32. Cal—Southern Poe Co. v. Po¬ 
mona, supra. 

W.Va.—Hast v. Piedmont, etc., H. 
Co., 44 SHj 166, 62 WVa. 396. 

33. W-Va—Hast V, Piedmont^ etci, 
R. Co, supra. 

34- US—^Holland* Oo. v. Northern 
Pac. B. Oo, Wash.. 214 F. 920, 131 
O.C.A. 216. 

35^ Conn.—lioom^s v. Connecticut 
R., etc., Co, 61 A. 689, 73 Conn. 166. 

Ind.—Cleveland, etc., R. Co v. Chris- 

‘ tie, 100 NWl 299, 178 Ind. 691. 

51 aj. p 612 note 17. 

36. Ga.—Atlanta & W. P. R Co. v. 
City of Atlanta, 119 SB 712, 166 
Ga. 261—City of Atlanta v. Geor¬ 
gia R. & Banking Co., 98 SJS. 83, 
148 Ga 636^ 

18 CU. p 43 note 76. 

87. U.S—N'orthem Pao- B, Ooi v. 


Spokane, CCWash, 66 F. 915, af¬ 
firmed 64 F. 606, 12 C.C.A* 246, ap¬ 
peal dismissed 17 S.Ct. 997, 41 L 
Ed. 1179. 

38. Ga. —^Brunswick, etc., R. Co v 
Waycross, 17 SB. 674, 91 Ga 673 

39. NJ—New Tork, etc,, R Co. v, 
Drummond, 45 N.J Law 611, af¬ 
firmed 46 N.J.Law 644. 

40. Ga.—Chty of Atlanta v. Georgia 
R & Banking Co., 98 SB. 83, 148 
Ga. 636 

41. Ga—C ity of Atlanta v. Georgia 
R & Banking Co., suprA 

Ky—City of Grayson v. Eastern 
Kentucky Southern Ry. Co., 62 S. 
W 2d 1034, 250 Ky. 816. 
dear and. un^uivooal facts 
Facts as to intention necessary to 
imply dedication must' he clear and 
unequivocal, m view of limitations 
on power of railroad to dispose of its 
lands so as not to interfere with its 
public dutieA—City of Atlanta v. 
Georgia R & Banking Co., 98 S.B. 88 ^ 
148 Ga 685. ^ , 

^ Ga—C ity of Atlanta v. Georgia I 
’ R & Banking Cb-r supra. ' 1 
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45. S C —Chamberlain v- Northeast¬ 
ern R Co, 19 SB 743, 996, 41 S 
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I 61 C J p 618 note '26 
Description of 'boundary line 

Under deed of property adjoining 
right of way describing boundary 
line as located * designated number 
of feet from center line of railroad 
as ''said railway is now constructed,** 
quoted phrase referred to vlsibie 
facts rather than location map filed 
by railroad as agalhst contention 
that railroad was bound by location 
map in fixing boundaries.—Harrison 
V. New Tork Cent R Co., 9 N.T.S.2d 
978, 256 APP.1XV. 188, reargument de¬ 
nied 8 NY.S.2d 1017, 255 App.I>iv. 
1032, affirmed' 82 NJD.2d 483, 281 N. 
T. 663. 

4t. &.CL—Chamberlain.V. Northeast¬ 
ern 'R Co., 19 S B. 743, 996, 41 S.C. 
*,, 399, 44 Ain1S.R 717, 26 L.RA 139. 
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linquis1i,®8 together with external acts by which the 
intent is carried into effect.®® While the facts 
relied on to show an abandonment must be strong 
and convincing,70 an intent to relinquish may be 
established by acts of the company dearly indi¬ 
cating its purpose not to use such right of way, 
followed by an actual relinquishment^! or a long 
nonuser thereof.*^^ Although it has been said in 
some cases that an abandonment may be found as 
a matter of fact from long nonuse,^3 as a general 
rule, and in the absence of an agreement other¬ 
wise providing,a mere nonuser does not, in it¬ 
self, establish an abandonment,'^® no matter how 
long the nonuser is continued,*^® inasmuch as an 
actual abandonment is necessary to terminate the 
estate of the railroad,7*^ although a long-continued 
nonuser may constitute some evidence of an intent 


to abandon 

Where the nonuser is accompanied by unequivo¬ 
cal and decisive acts on the part of a railroad com¬ 
pany clearly showing an intention to abandon,79 
as where the nonuser is accompanied by,acts which 
destroy the object for which the easement was cre¬ 
ated or the means of its enjoyment,®® an abandon¬ 
ment may be inferred. Moreover, where nonuser 
is permanent, that is, without an intention to re¬ 
sume the use, it will constitute an abandonment 
without regard to the length of time the right of 
way has not been used.®! 

Various acts on the part of a railroad company 
have been held not, o-f themselves, to show or evi¬ 
dence an abandonment by it of a right of way,®^ 
such as a use of a ri^t of way for an unauthor¬ 
ized purpose,®® or an excessive use or misuse of a 


68. Ill.—Abens v. Chica^ro, Burlingr- 
ton & Quincy R. Co, 67 NE 2d 883, 
888 Ill. 261—Chicago & E I H 
Co. V. Clapi>, 66 N’.B. 223, 201 El 
418 

Mo—St. Liouis-San Francisco Ry Co 
V DiUard, 43 S.W.2d 1034, 328 Mo 
1154 

NT. —Corpus Juxia iroLoted is New 
York Connecting R- Co, v. Queens 
Used Auto Parts, 72 N.YS2d 646, 
650, modified on other grounds 77 
N.T.S2d 606, 278 App.Div 908. 

motion denied 79 N.T S.2d 325, 278 
AppDiv. 973. 

Pa.-^Ijaoy v. East Broad Top R. & 
Coal Co., 77 A.2d 706, 168 Pa Su¬ 
per. S51. 

51 C J. p 614 note 53. 

69. Pa.—^Lacy v East Broad Top R 
& Coal Co, 77 A 2d 706, 168 Pa 
Super, 351 

70. Mo.—St UoTiis-San Francisbo 

Ry. Co V. Dillard, 43 S-W.2d 1034, 
828 Mo. 1164. . ‘ 

Approval of application to abandon 
Certificate of public utilities com¬ 
mission approving railroad’s appli¬ 
cation to abandon a poirtion of its 
right of way on plaintiff's land and 
authorizing railroad to take up I 
tracks on abandoned line did not, in 
itself, without more, constitute an 
abandonment.—lAcy v. East Broad 
Top B. & Coal Co., 77 A.2d 706, 168 
Pa.Super 361. 

71. N.T.— Ckizpus dUxls quoted in 
New Tork Connecting R. Co. v. 
Queens Used Auto Parts, 72 N.T. 
S.2d 646, 660, modified on other 
grounds 77 NT.S.2d 605, 273 App 
Div 908, motion denied 79 N.T.S 
2d 326, 273 AppDiv. 973. 

51 C J. p 614 note 54. 

79. US —^Denver, etc., R Co. v. 
MUls, Colo, 222 F. 481, 138 CCJL 

77. 

NT.— corpus jrnxlB quoted la New 


Tork Connecting R Co v. Queens 
Used Auto Parts, 72 NTS 2d 646, 
660, modified on other grounds 77 
N T S 2d 505, 273 App Div 908, mo¬ 
tion denied 79 NT.S2d 326, 273 
App.Div. 973. 

73. Pa—Guss V. Westchester R 
Co, 1 Chest Co 363. 

51 C.J p 614 note 56 

74. Ga—^Atlantic Coast Dine R. Co 

V Sweat, 171 SB 123, 177 Ga 698 
76. Ga—Atlantic Coast Dine R, Co. 

V Sweat, supra. 

Idaho.—O'Brien v. Best, 194 P.2d 
608, 68 Idaho 348 

Mo.—St- Douis-San Francisco Ry, 
Co. V. DiUard, 43 SW.2d 1034. 328 
Mo. 1164 

Pa.—^Dacy v. East Broad Top R & 
Coal Co., 77 A 2d 706, 168 Pa-Supqr 
351 

61 C.J. p CfU note 68. 

76. Wash—Netherlands American 
Mortg. Bank v Eastern R, etc., 
Co., 262 P. 916. 142 Wash. 204. 

51 C J. p 614 note 69. 

77- Pa.—Dacy v. Bast Broad Top 
R & Coal Co,* 77 A.2d 706, ll58 
PaJSuper, 361. 

78. U.S.—Townsend v Michigan 
Cent. B Co., Mich., 101 P, 767, 42 
C.C.A 670 

Cal —^Home Real Est Co v. Dos An¬ 
geles Pac. Co-, 126 P. 972, 163 Cal. 
710. 

79. Cal.—^People v. Ocean Shore R 
B,, 196 P.2d 670, 82 Cal 2d 406 

Mo -^t, Douis-San Francisco Ry, 
Co V Dillard, 43 S.W2d 1034, 328 
Mo. 1154—St. Douis-San Francisco I 
Ry. Co, V Silver King Oil & Gas 
Co. 127 S.W2d 31. 234 Mo App. 
689, transferred 117 S.W2d '226, 
certiorari quaehed State ex rel. 
St Douis-San Francisco Ry. Co. 
V. Sham, 134 S.W.^ 89, 845 Mo. 
674. . 

51CJ. p eiSnote 61. 
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Bvidenoe held sufBloient to show 
abandonment 

Gal—^People v. Ocean Shore R R, 
196 P2d 670, 32 Cal 2d 406. 

Okl —Kansas, O. & G Ry Co. v 
Rogers, 191 P 2d 209, 200 Okl 111 
51 CJ p 616 note 61 [d] 

Evidence held insuiaoient to show 
abandonment 

Mo —Coates & Hopkins Realty Co. v 
Kansas City Terminal Ry. Co., 43 
S W 2d 817, 328 Mo. 1118. 

N.Y,—Syracuse Grade Crossing Com¬ 
mission V. Delaware, D. & W. R 
Co., 97 N.T.S.2d 279, 197 Misa 192, 
modified on. other grounds 82 N,Y 
'S 2d 620, 268 App.Dlv. 930, affirmed 
49 N.E2d 181, 290* N.Y. 632. 
Evidence held suiElolent to show no 
'abandonment 

U S.—In re Chicago & N W. Ry Co, 
CCA.I11. 127 P2d 1001. certiorari 
denied Thomson v. Hicks, 63 S.Ct 
59, 317 US 669, 87 D.Bd, 680, re¬ 
hearing denied 63 SCt. 166, 317 
US 708, 87 Djaid, 664. 

sa Mich.—Jones v* Vpn Bochove, 
61 N.W. 342, lot Mich. 98. , , 

61 C.J p 616 note 62, 

81. Iowa.—McClain v. Chicago, ,etc, 
R. Co., 67 N.W. 694, 90 lawa 646 

82. Ky—^Toung v. Chesapeake & O 
Ry. Oo, 163 SW.2d 451. 291 Ky 
2,62 ' ' 

Farticnlar^ acts held 'not to 4how 
abandonment 

(1) In general—^Maier v. Dalles 
Southern R. Co„ 99 p.2ja 782, 161 Or.' 
667*7^fl^ aJj p 616 note 61 IcJ. 

(2) F^lure to use small part of 
boundary on which depot w^, lo- 
cate(D—Xoung v. ChepSfpeake,, & 0. 
Ry Co. 163 SWM 461. 291 Ky. 262 
83L ' Minn.—Qurney v. Minneapolis 

Umon El. Co.. .66 N.W. 336, 63 
Minn TO, 80 X..R.A. 684. 

NT.—Roby v. New York Cent, etc., 
;R Oo.,, 36 ;n:.E. 1063, 142 N.7. 



74 O.J.S, 


RAILEOADS 


§ 117 


right of way,s^ but various oth^r acts on the part 
of a railroad company have been held to consti¬ 
tute an abandonment by it of a right of way.^S 
Although the fact that an entire right of way is not 
used may not, of itself, establish an abandonment, 
in a proper'case, the acts of a railroad company 
may sufficient to constitute a partial abandon¬ 
ments'^ 

Ordinarily, an abandonment of an easement may 
be found by nonuser accompanied by adverse occu¬ 
pation under claim of title, as by the owner of the 
fee or those claiming under him, with recogmtion 
on the part of the railroad company that such claim 
of title is well founded,ss but the fact that land is 
used by the owner of the fee for purposes not in¬ 
consistent with the use thereof for railroad pur¬ 
poses does not show an abandonment.®^ While a 
transfer or conveyance of its easement of a right 
of way by a railroad company for railroad pur¬ 
poses may not constitute an abandonment,SO an 
attempted conveyance of a fee for other than rail¬ 
road purposes, where the company has only an 
easement for a right of way, has been held to be 
an abandonment®^ 

StaMory nonuser or aba^tdonment. By virtue 
of statute, nonuser on the part of a railroad com¬ 


pany for a specified period may amount to, or 
show, an abandonment and result in an extinguish¬ 
ment or forfeiture of the right of the railroad com¬ 
pany without regard to the intention of the com¬ 
pany.®® Such a statute should be construed and 
applied according to its terms,®® and the word "re¬ 
vert*’ as used in such a statute has been held to be 
a technical word which should be accorded a mean¬ 
ing as such.®^ In order to operate as an aban¬ 
donment under such a statute, the nonuser must 
have continued for the period fixed by the statute,®5 
since nothing less than a nonuser for the stat¬ 
utory period will authorize the owner of the land, 
from whom the right of way was taken, to take 
possession,®® so that where there has been a non¬ 
user for less than the time fixed by statute, the 
railroad company has a right to take up again the 
use for which the right of way was granted, at 
any time within the statutory period.®^ 

The extent of the user necessary to prevent an 
abandonment under such statutes depends on the 
terms thereof,®® and such statutes have been held 
not to require that the full width of the right of 
way be covered with tracks.®® It has been ques¬ 
tioned whether such a statute applies to a grant of 
use of a public highway.^ Under such a statute, the 


84. N.T.—Roby V. New Tork Cent., 
etc., K. Co., supra, 

85. Okl.—Santa Fe, etc., R. Co v. 
Wichita Falls, etc., R. Co., 166 P. 
168, 64 Old. 88. 

PactlcnZar acts to evldeiioe 

abasLdonneat 

(1) In fireneral.—Norton v. Duluth 
TranjBf. R, Co.^ 161 N,"^. 907, 12$ 
Minn. 126, Ann.Cas.l916F 760—51 O. 
J. p 616 note 61 [b]. 

(2) Abandonment of use of rail¬ 
road, tearingr up and removal of its 
trac^, and attempt to convey land 
to otliers to be dedicated to other' 
purpose.—^Mammoth Qave Nat. Park 
Ass’n V. State Highway Commission, 
88 SW.2d $31, 261 Ey. 769. 

86 . Pa*—Pennsylvania . R. Go.* v. 
Freeport, 20 A 940) 138 Pa 91. 

51 C J. p 616 note 68. 

87. Cal.—Tamalpais liWd & Water 
Co* V* Northwestern , Pac IL 06., 
167 P,2<1 IS OalJ^P 2'd 917. 

Positive 'aonnses 'of segment lOf' 
land conveyed for railroad rUdit of 
way, and* formerly used, where con-, 
veyance provided for reversion on 
abaaddnment,^ precluded < railxoad 
from' assertl^ that contiraot was In¬ 
divisible, and that xailroBd's^ claim 
to any part of ri^rht of way would 
not be' lost as lon^ as railroad used 
substantially all of tL—Atlantic 


Coast Line R. Co. v. Sweat, 171 S.B. 
•123, 177 Ga. 698. 

88 - Conn—New York, etc, R. Co, 

V. Celia, 85 A. 621, 86 Conn. 276. 
Mass.—New York, etc., R Co. v. 

Benedict, 47 N.R 1027, 169 Mass. 
262. 

61 C J* p 615 note 63. 

Reason for rule 

Statutes providing: that title by 
adverse possession may not be ac¬ 
quired as agramst a railroad com¬ 
pany are held to have no applica¬ 
tion in case of abandonment of an 
easement for a right of way.—New 
York, etc., R. Co. v. Celia, 85 A. 621, 
86 Conn. 275 

89. Tenn-—Southern R. Co. v. Tann, 
216 S.W.. 727, 142 Tenn. 76. 

51 C.J. p 616 note 67. 

80. N.Y.—Atlantic* MiUs v. New 
York Cent' R. Co.,- 214 N.YJ5. 123, 

: 126 Mlsc. 349. 

61 CJT. p 616 note 77. 

91- Ky.—^Barton’ v. larvfs, ' 291 S. 

W. 'S8; felS Ky. 289.''' 

95U Iowa.—Femow v. Chicago, etc, 
R. Co., 39 N.W. 869, 76 Iowa 626. 

61 p.J. p 616 note 72. 

Bight to sarvltiiAe 
Under somd statutory porovislona 
where a railroad company acquires 
a right to a servMnde on land such 
'right 'is eztlngnlithML by noxrasage 
of' for a perkid. I 
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us.—Polk V. Ball, CCJLLa, 149 F. 
2d 263. 

La—'Knox v. Louisiana R & Nav. 
Co, 102 So. 685, 167 La 602—Per- 
sigo v Johnson & Co., App, 18 So. 
2d 186. 

93. lowaL—Montgomery County v 
Case. 232 N.W. 150; 212 Iowa 73. 

Tex.—Stevenson ’v. BTmnble Oil & 
Refining Co., Civ.APP-» 1^6 S.W. 
2d ll6, ‘errdr refused. 

94. lowd:—Reichard Vw CblcagOy B 
& Q R. Co., 1 N.W.2d 721, 231 Iowa 
563—Remey v. Iowa Cent. Ry. Co., 
89 N.W. 218, 116 Iowa 183. 

95. Iowa.—^Monarch Coal Co. v 
Phillips Coal Co., 166 N.W. 297, 

' 178 Iowa 660. 

96. Iowa—Femow v. Chicago, etc, 
R Co., 39 NW. 869, 76 Iowa 626. 

97- Iowa—Femow v. Chicago, etc., 
R. Co, supra 

98. Tex.—Stevenson v. Humble Oil 
& Reflmng Co„^ ,Ciy;App., 186 S W. 
2d 116, error refiued. ‘ 

99. Iowa—Morgan v. Des Moines 

Union B. Oa, 85 N.W* 902, 113 
loWa 661 ' ' ; 

TjBX.—Stevenson ,t. Humble Oil & 
Refining Oo^ Clv*App., 136 S.W.2d 
116^ error refused. 

1,. Iowa—Morgan v, Des Moines 
Union R. Co.^ 86 902, 118 

' Iowa 661. 
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fact that a part of a spur track may have been used 
and operated as roads usually are is not conclusive 
that the track was not abandoned as to another 
part.2 

Question of law or fact. Generally, it is a ques¬ 
tion of fact whether there has been an abandon- 
ment,3 and it is not a question of law,^ but, in a 
proper case, the question may be decided as one 
of law,5 as where the uncontradicted evidence 
shows that the company is in possession of its right 
of way and has not discontinued operation,® or 
that a substantial part of the land has been con¬ 
tinuously used for strictly railroad purposes, and 
that there is no intent permanently to abandon any 
part of it! 

c. Bights of Parties or Privies on Abandon¬ 
ment Gtenerally 

Where a right of way or an easement has been lost 
by abandonment by a railroad company, neither the com¬ 
pany nor its successor has any title which it may convey. 

Where a right of way or an easement has been 
lost by abandonment by a railroad company, neither 
the company nor its successor has any title or in¬ 
terest in the land which it may convey,® Moreover, 
once a railroad company has abandoned a right 
of way, such right of way may not be revived by 
the company by use;® nor may a recognition by 
the grantor of any right of the company thereto 


stay the abandonment by the companyi® or revest 
in it the easement after it has been abandoned H 

d. Bight to Bemove Tracks or Other Eguipment 

Ordinarily, tracks, railroad structures, and other 
railroad equipment do not become part of the realty and 
such Items belong to, and may be removed by, the rail¬ 
road company, or its assignee, on abandonment of the 
right of way or within a reasonable time thereafter. 

Ordinarily, tracks, railroad structures, and oth¬ 
er railroad equipment do not become part of the 
realty and such items belong to, and may be re¬ 
moved by, the railroad company, or its assignee, 
on abandonment of the right of wayi® or within a 
reasonable time thereafter,in the absence of evi¬ 
dence sufficient to establish an abandonment on 
the part of the company of such equipment.i4 
Moreover, a railroad company may have the right 
to remove such equipment from a right of way 
where such removal is prior to a complete abandon¬ 
ment of the land for railway purposes by it,iB and 
at any time before abandonment a railroad company 
is entitled to remove such equipment from the 
land.i® The fact that the landowner has been 
allowed to take possession of the land embraced m 
the right of way and hold it for a term of years 
less than is required to extinguish the company's 
easement does not imply relinquiidiment by the 
company of its right to enter and remove its rails 


2. Iowa.—Gill V. Cliicagro, etc, R. 
Co, 90 N.W. 606, 117 Iowa 278. 

3. Gal.>—People v Ocean Shore H 
R. Co, 196 P.2d 670, 32 Cal 2d 406. 

Pa.—>Coxpnfl Juris cited la. Lacy v. 
Rast Broad Top Railroad & Coal 
Co, 77 A.2d 706, 707, 168 Pa.Super 
351, 

Tex—^E^chmer v. Texajs Co, Civ. 
App., 28 S.W2d 286, error dis¬ 
missed. 

51 C J p 616 note 79, 

Partial ahandonmeiLt 

Cal.—TamaJpais Land & Water Co 
V N*orthwestem Pac R Co, 167 
P2d 826, 73 Cal.App.2d 917. 

^ Cal,—^Tamalpais Land & Water 
Co. V. Korthwestern Pac. R. Co , 
supra. 

Vt—Stevens v. MacRae, 122 A. 892, 
97 Vt. 76 

6 . Ala.—^Blrmmgrham Sawmill Co v. 
Southern R. Co., 97 So 78, 210 Ala, 
126. 

Ga,—^Lawson v. GeoriTia Southern, 
etc, R. Co., 82 SE 233, 142 Ga 1*4 

6 . Ala—^Birmingrham Sawmill Co 
V. Southern R. Co., 97 So 78, 210 
Ala 126. 

7. Ga—^Lawson v. Georgna South¬ 
ern, etc, R. Co., 82 S.E. 233, 142 
Ga 14. 


8. Ga—^Byrd v. Goodman, 26 S,E. 
2d 34, 195 Ga 621 

Iowa—^Keokuk County v, Reinler, 
288 NW. 676, 227 Iowa 499. 

9. K.T —Atlantic Mills v. New 
York Cent. R. Co., 223 NT.S 206, 
221 App Div 386, affirmed 162 N.E. 
614, 248 N.X, 535. 

10. Ark,—Gurdon, etc, R. Co. v. 

VaufiTht, 133 SW. 1019, 97 Ark. 234. 

11. Ark.—Gurdon, eta, R. Co. v, 

Vaught, supra 

12. Ark —St. Louls-San Francisco 
Ry Co. V White, 182 SW.2d 807, 
199 Ark. 66. 

Pa—^Baltimore & O R. Co. v. Bond, 
29 A,2d 60, 345 Pa. 360. 

Va—^Talley v Drumheller, 130 SR 
385, 143 Va 439. . 

61 CJ. p 616 note 90. 

Beservation of right to remove rails 
and ties 

Railroad's attempted qultclain of 
right of way, if constituting techni¬ 
cal abandonment, nevertheless did 
not justify forfeiture of right to 
rails, especially where deed expressly 
reserved right to remove rails and 
ties—^Farrar v. NashvUle, C & St 
L. Ry-,.86 S.W.2d 96. 162 Tenn. 313. 
The remedy of assignee of rail- 

S44 


road against landowners adjoining 
right of way who claimed that rails, 
etc, belonged to them was in replev¬ 
in or trover, if such remedy was as 
practical and efficient to the ends of 
justice as the remedy in equity, since 
rails, etc, were chattels—American 
Steel & Iron Co v. Taft, 199 A. 261, 
109 Vt. 469 

;l 3. Va—Talley v. Drumheller, 130 
SE 385, 143 Va. 489. 

61 C.J. p 617 note 91. 

14. Va—Talley v, Drumheller, su¬ 
pra 

15. Tenn —^Farrar v. Nashville, C 
& St L Ry., 86 S.W2d 96, 162 
Tenn. 313 

Attempted quitclaim by railroad 
company 

Inasmuch as there is a presump¬ 
tion that rails placed on right of 
way are not fixtures, attempt by 
railroad to quitclaim to county land 
used for right of way, where county 
rejected quitclaim, was not such 
abandonment as precluded subse¬ 
quent removal by railroad of ties 
and rails.—Farrar v. Nashville, C. & 
St. Lu Ry., supra. 

16. Pa.—^Pezmsylvania R. Cq.> v. 

Parke, 42 Pa. SL < 
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and other property which had composed its track^^ 
or structures built as part of its railroad 

e. Bight to Beveisiou; Enforcemeat of Bight 

On abandonment by a railroad of a right of way or 
easement or of an interest m land, the title or right 
thereto may revert to the grantor or his heirs, or to his 
successors in title, or to the then owner of the servient 
estate. 

On abandonment by a railroad company of a 
right of way or easement or of an interest in land, 
the title or right thereto may revert to the gran¬ 
tor or his heirs,or to his successors in title,^ 
or to the then owner of the servient estate.®^ Not¬ 
withstanding a subsequent conveyance by the orig¬ 
inal grantor, the nght of way may revert to him 
if excepted or reserved therefrom otherwise the 
abandonment may mure to the benefit of the gran¬ 
tee or those holding under him at the time of the 
abandonment.^® On the other hand, the grantee 
of a deed to land not intended to include any right 
of reversion in a railroad right of way may not 
claim that such a right of way reverted to him.®^ 
Moreover, one whose land is separated from an 
abandoned right of way by a strip of land acquired 


by the railroad company in fee and later conveyed 
by It has been held to have no right as abutting 
owner in and to the right of way as well as to the 
intervening strip.®® 

Enforcement of right Under a statute providing 
for a reversion of a railroad right of way because 
of nonuser, a reentry on the part of the grantor has 
been held not required.®® On the other hand, un¬ 
der some statutory provisions, in order that a pri¬ 
vate person may maintain an action to establish a 
forfeiture on the part of a railroad and establish 
a right to a reversion, it has been held that there 
must first be an adjudication of forfeiture of the 
right of the railroad to operate in a proceeding in 
which the state is a party,2*^ and that, even if such 
statute affords a g^rantor a remedy for the recov¬ 
ery of the land abandoned for railroad purposes 
without such a determination, the repeal of the 
statute, without a saving clause, extinguishes such 
remedy,®® since such a statute is penal and not 
remedial.®® 

In a proper case, an action to quiet title may 
be maintained by the owner of the land where a 
railroad has abandoned a right of way.®® It has 


17i Ind.—Oanor v. Liake Erie, etc., 
R. Co., 149 NB. 97, 89 Ind-App. 
449. 

16. Ohio —-Warmer v. Cleveland, 

etc, R. Co., 22 Ohio St 568, 10 Am. 
R. 770. 

19. !By—'Kentucky Joint Stock Land 
Bank of Lexington v. Newman, 98 
SW.2d 33, 266 Ky. 13—^Mammoth 
Cave Nat Park Ass'n v. State 
Highway Commission, 88 S.W 2d 
931, 261 Ky 769. 

Md—^Hodges v Owings, 18 A 2d 338, 
178 Md 300 

Mo—^Brown v. Weare, 162 SWSd 
649, 348 Mo. 135, 136 ALR. 286— 
State ex rel. State Highway Com¬ 
mission V. Griffith, 114 SW.2d 976, 
842 Mo 229. 

Okl.—Corbyn v. Oklahoma City, 172 
P2d 384, 197 Okl. 483. 

51 C.J. p 617 note 96. 

▼olTULtary grant or donation 
Under statute, on abandonment of 
railroad, title to property taken 
through voluntary grant and dona¬ 
tion is restored to donor or his 
representatives or assigns.—Quinn 
V. Pere Marauette Ry. Co., 239 N.W. 
876, 256 Mich. 148. 

20. Ky.—Mammoth Cave Nat. Park 
Ass'n V. State Highway Commis¬ 
sion, 88 S.W.2d 931, 261 Ky 769 

Mo.—^Brown v. Weare, 152 S.W 2d 
649, 348 Mo 185, 136 A.LR 286. 
Okl.—Crowl V. Tidnam, 181 P.2d 549, 

198 Okl. 650. 

Wash—Swan v. O'Leary, 225 P.2d 

199 

51 C.J. p 617 note 97. 
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21. US— IT. S. V. Drumb, C.CA 
Okl, 152 P 2d 821 

Iowa—^Brugman v. Bloomer, 18 N. 

W2d 313, 234 Iowa 813 
Ky.—Corpus Juris cited in Lee Coun¬ 
ty V. Hieronymus, 42 S W 2d 730, 
732, 240 Ky. 490—^Henry v. Board 
of Trustees of Diocese of Kentuc¬ 
ky, 270 S W 476. 207 Ky. 846 
Mo—^Kelley v Waymeyer, 204 S.W 
2d 744. 856 Mo 1048—Brown v. 
Weare, 152 SW2d 649, 348 Mo. 
135, 136 ALR. 286—^Umversity 

City V. Chicago, R. I. & P. R. Co., 
149 SW2d 321, 347 Mo. 814. 

51 C J, P 617 note 98 

22 . Iowa—Spencer v. Wabash R. 
Co.. 109 N.W. 458, 132 Iowa 129. 

Kan—Collins v. Baird, 263 P. 1048, 
125 Kan. 303. 

23. Tenn—^McLemore v. Charleston, 
etc. R. Co, 69 S W. 888, 111 Tenn 
639 

24. Ky ,—^Davis v Rose, 129 S.W 
2d 580, 278 Ky. 752. 

25. Kan—^Damelson v. Woestemey- 
er, 293 P 607, 131 Kan. 796. 

26. Iowa—Reichard v. Chicago, B. 
& Q. R. Co., 1 N.W.2d 721. 231 
Iowa 563. 

Reason for rule 

Under statute providing for the 
reversion of a railroad nght of way 
because of nonuser, word “revert” 
means the return to owner of fee 
of easement formerly appropriated 
or removal of burden cast on fee, 
and the instant right of way reverts 
to owner, the easement, with all its 

545 


incidents, is extinguished.—Reichard 
V Chicago, B & Q. R. Co., supra 

27. Cal —Lemon v. Los Angeles 
Terminal Ry. Co, 102 P2d 387. 38 
Cal.App.2d 659. 

Reason for rule 

Where deed to railroad was in 
form sufficient to convey title in fee 
simple absolute, forfeiture of nght 
to operate and reverter of land to 
grantor for failure of railroad to 
operate for stated time under stat¬ 
ute enacted for a public purpose to 
compel railroad corporations to op¬ 
erate their roads was not self-exe¬ 
cuting and would not take place un¬ 
til there was a judicial determina¬ 
tion of the forfeiture, since all in¬ 
tendments were against interpreta¬ 
tion of statute as providing for a 
self-executing forfeiture, inasipuch 
as forfeitures must be strictly inter¬ 
preted, and only clear compelling 
langruage would permit such an in¬ 
terpretation.—^Lemon v Los Angeles 
Terminal Ry. Co, supra. 

28. Cal —Lemon v. Los Angeles 
Terminal Ry. Co., supra. 

29. Cal —^Lemon v. Los Angeles 
Terminal Ry. Co., supra. 

30. Iowa.—^Duggleby v. Chicago, R, 
L & P. Ry. Co., 243 N.W. 372, 214 
Iowa 776. 

Joinder of parUen 

Owners of individual traots com¬ 
prising right of way of abandoned 
branch line of raalroad were prop¬ 
erly joined as plaintiffs in action 
against railroad to auiet title.—Dug- 
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also been held that the owner of the land may main¬ 
tain ejectment on abandonment of an easement by 
a railroad company.31 Where a railroad company 
is in possession, not under a grant of an easement 
or right of way, but under a release of damages 
for the occupancy, the owner or his grantee may, 
on abandonment of the use by the railroad, recover 
possession in ejectment.32 

§ 118. - Failure to Complete or Construct 

Road 

Under some statutory provisions, the right of way 
of a railroad company does not revert to the original 
owner on forfeiture of the corporate charter because of 
the failure to construct the road within the time re¬ 
quired by law; nor does it vest in the state, but it con¬ 
stitutes an asset of the company to be administered for 
the benefit of its creditors and stockholders on dissolution. 

Under a statute providing that on forfeiture of 
the charter of a railroad company its right of way 
shall remain subject to an extension of the char¬ 
ter or to the grant of a new charter over the same 
way without a new consideration, the nght of way 
of a railroad company does not revert to the orig¬ 
inal owner on forfeiture of the charter because of 
a failure to construct the road within the time re¬ 
quired by law;33 nor does it vest in the state, 
but it constitutes an asset of the company to be 
administered for the benefit of its creditors and 
stockholders on dissolutionand another railroad 
company not connected with the old one has no 
right to take possession of the unfinished road and 
hold it as its own property.^® However, under a 
statute which provides that, if the road shall not 


be finished and put in operation within a specified 
time, the corporate existence and powers of the 
railroad shall cease, if at the end of such time the 
railroad has not been completed, the protection af¬ 
forded by statute to a regularly located nght of way 
is withdrawn and the land comprising the right of 
way assumes its former status as private prop- 
er1y,37 except where the property has been con¬ 
veyed to the railroad corporation in fee.38 Fnr- 
ther, the effect of such a statute may not be evaded 
by a transfer by the original road of its property to 
a successor.39 The fact that a railroad company 
has not completed its road within the time limited 
by its charter does not, as to third persons, affect 
its title to land acquired for a right of way, since 
only the state may take advantage of the default^® 

§ 119. -Revocation, or Forfeiture, or 

Loss by Estoppel, of Franchise to 
Use Streets or Public Place 

A failure to comply with the conditions of the grant 
may operate as a forfeiture of a franchise or a prlvi- 
lege given to a railroad company to use streets for rail¬ 
road purposes. 

A failure to comply with the conditions of the 
grant may operate as a forfeiture of a franchise or 
privilege given to a railroad company to use streets 
for railroad purposes,as where the estate granted 
is limited to exist as long only as such property 
shall be used for railroad purposes and the prop¬ 
erty is not appropriated to such purposes with¬ 
in a reasonable time.^2 Moreover, a municipality 
may revoke its consent to the use of its streets for 


grleby V. Cliicafiro, R. L & P, Ry Co, 
supra. 

31. CaJ —^Home Real Est. Oo. v. 

Los Angreles Paa Co, 126 P, 972, 

16S Cal. 710. 

Fleadlngr 

(1) PlaintilTs pleadings must suf- 
ftciently describe premises sought to 
be recovered so as to enable sheriff 
to know what land should be plhced 
in plalntilTs possession in event of 
his recovery—^Broderlok v Tyer, 187 
SW.2d 476, 289 Mo.App. 118. 

(2) Where plaintiff alleged that 
railroad abandoned premises and 
that title thereto reverted to her 
and In original complaint and in 
both of rajlroad*s preliminary objeo- 
tions there were references to pro¬ 
ceedings before interstate commerce 
commission for a certificate of aban¬ 
donment, if reliance was placed on 
that certificate, it should have been 
pleaded in amended complaint.— 
Lacy V Bast Broad Top R. & Goal 
Co., 77 A.2d 706, 168 Pa.Super. 361. 
Seoessary parties 

Mere fact that persons may derive 


benefit from existence of railroad is 
not sufficient to require them to be 
joined as parties in ejectment by 
owner of land on abandonment of 
easement, where they assert no in¬ 
terest in land or right to its pos¬ 
session.—^Home Real Bst Co v. Los 
Angeles Pac. Co., 126 P. 972, 163 
Cal 710. 

32. Pa.—Cuss V. Westchester R 
Co., 1 Chest Go. 363. 

33. Tex—iScott v. Missouri, etc, R. 
Co, CivApp,. 161 S.W. 678—Sul¬ 
phur Springs, etc., R Co. v. St 
Louis, etc., R Co., 22 S.W. 107, 23 
SLW. 1012, 2 Tex.CivApp. 660. 

34fc Tex,—Sulphur Springs, etc, R 
Co. V. St Louis, etc., R* Gc, su¬ 
pra. 

3& Tex.—Sulphur Springs, etc.- R 
Co. V. St. Louis, etc, R Co, supra, 
61 CJ". p 617 note 7* 

36. Tex—Sulphur Springs, etc, R. 
Co V. St. Louis, etc., R. Co, su¬ 
pra. 

37- XXL —^People v. Toledo, etc,, R 
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Co, 117 NE. 701, 280 lU. 496, Ann. 
Cas 1918D 224 

38. Conn.—^New Tork, etc, R. Co 
V. Motih 71 A, 663, 81 Conn 466 

61 C.J. p 617 note 11. 

39. Conn.—New Tork, etc., R Co. v 
Motil, supra. 

m. —^People V. Toledo, etc, R Co., 
117 NB 701, 280 Ill. 496, Ann Cas 
1918D 224. 

40. Ill—Chicago, etc, R Co. v. 
Wnght, 38 N.E 1062, 153 Ill 307. 

41. Ill.—People V Toledo, etc, R 
Co.. 117 NB 701, 280 Ill. 496. Ann. 
Cas 1918B 224 

51 C.J. p 618 note 32. 

Xhiplled condition 

A condition which the municipal¬ 
ity had no authority to impose will 
not be implied.—Galveston, etc., R 
Co V Galveston, Tex.GivApp, 166 
S.W. 273. 

48. Ga—^Macon v Bast Tennessee, 
etc., R Co., 9 SB. 1127, 82 Ga. 
601. 

51 CJ. p 619 note 83. 
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railroad purposes where, after obtaining: such con¬ 
sent, a railroad company uses the streets for such 
purposes, but subsequently abandons the operation 
of a railroad on such streets.^® Also, under a 
statute constituting a mere offer of a franchise 
for the use of streets or highways for railroad 
purposes, a railroad company may lose its right 
to accept such offer by ceasing to be a public util- 
ityM However, a railroad may not be estopped 
to assert a right under a prior legislative grant to 
enter on and build its tracks on a city street where 
it had built tracks on the street under an invalid 
license from the city and subsequently took them 
up and surrendered possession of the street>5 

On the failure of a railroad company to com¬ 
ply with the conditions of the grant, the munici¬ 
pality may be entitled to declare a forfeiture of 
the franchise by a resolution to that effect and by 
giving notice thereof,^® although, in the case of an 
implied condition, where there is no provision for 
forfeiture in the grant itself, it has been held 
necessary for the municipality to bring a judicial 
proceeding in order to forfeit the rights of the 
railroad company.^*^ The muniapal corporation 
may, in a proper case, be entitled to reenter for 
condition broken unless there is a waiver or es¬ 
toppel,^® and it may be entitled to maintain eject¬ 
ment,4® or it may be entitled to take possession of 
the street involved and remove the railroad tracks.®® 

A breach of condition, on the other hand, may 
not ipso facto terminate the right of way of a 
railroad company so as to entitle an abutting owner 
to maintain an action for damages, as for an unlaw¬ 
ful occupation of the street,or so as to enjoin 
the company from entering on and using such street 


after the time limited for completion of the road.®® 
Where an abutting owner consents to the use of a 
street adjoining his property, in consideration of 
the location of a line of railroad, and agrees to ex¬ 
ecute a release by an instrument which is con¬ 
strued to be a license which creates no title in the 
railroad and is, by law, revocable by the licensor, 
the fact of performance by the licensee and the 
expenditure of large sums of money in construct¬ 
ing the road may move a court of equity to pro¬ 
tect the licensee’s rights against revocation.®® 

to sue or enforce forfeiture. The state or 
municipality only is entitled to enforce a forfeiture 
because of a breach of a condition in a grant of 
the right to use a street or public highway for 
railroad purposes.®^ Where a legislative grant to 
use city streets becomes subject to be terminated for 
breach of condition, the city is a proper party to 
bring suit.®® 

Franchise as subject to police power of munici¬ 
pality While a franchise to use the streets is ac¬ 
quired by a railroad company subject to the power 
of the municipality to establish reasonable regula¬ 
tions necessary to secure the public safety,®® mere 
incidental inconveniences consequent on the occu¬ 
pation and use of the streets under the franchise 
will not authorize the city, under the guise of exer¬ 
cising its police power, to revoke or annul it.®*^ 

Permit to use ccmal land. Where the right of a 
railroad company to use property owned by the state 
adjoining a canal is granted under a revocable per¬ 
mit, it has been held that such permit may be re¬ 
voked without giving notice to the licensee,®® as 
where the state abandons the canal and sells the 
land to another,®® even though the state conveys 


43 N T.—'Villagre of Skaneateles v. 
Barber, 78 N.Y.S 2d 79. 

44. Cal.—^People v. Ocean Shore R 
R., 196 P.2d 670, 82 Cal 2d 406. 

45. Mo.—Atlantic, etc, R. Co. 

St. Louis, 66 Mo. 228. 

46. Wash —State v. Benton Coun¬ 
ty Super. CL, 111 P. 19. 60 Wash. 
279 

61 CJ". p 622 note 79 [b]. 

47- Cal.—Areata v. Areata, etc.'R. 

Co., 28 P 676, 92 Cal. 639. 

51 C J. p 622 note 80. 

48. Pa.—Ene v. Pennsylvania R. 
Co., 92 A 192, 246 Pa. 238. 

49. Pa.—^Brie V- Pennsylvania R. 
Co. supra. 

51 C J. p 619 note 35 

60- trs. —^Padftc R. Co. V. Leaven¬ 
worth, CCRan., 18 P.Cas.No.lO.- 
649, 1 Dill. 393- 


51. Mo —(Knlsrht V. Ransas City, 
etc., R Co, 70 Mo. 231. 

51 C.J p 619 note 37. 

52. Tex.—McCammon, etc. Lumber 
Co V. Trinity, etc., R. Co., Civ. 
App, 131 S.W. 85, reversed on 
other grounds 133 S.W. 247, 104 
Tex. 8, 36 LJEt.A,iN’S, 662, Ann. 
Cas.l913B 870. 

53. N.T.—Stephens v. New Torh, 
etc., R. Co, 67 N.B. 119, 175 N.T. 
72. 

64, Tex —^Denison, etc., R. Co. ▼. 
St Louis Southwestern R. Co., 72 
S.W. 161, 96 Tex. 283. 

55. Ga—^Macon v. Bast Tennessee, 
etc, R. Co, 9 S.B 1127, 82 Ga. 501. 
51 C J. p 619 note 43. 

66 . U.S.—Grand Trunk Western R. 
Co V South Bend, Zhd., 33 S.Ct. 
80^, 227 X7*S 544, 57 L.Bd. 688, 44 
LRA,N.S., 4061' 

51 C.J. p 618 note 29. 
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67- IT.S.—Grand Trunk, etc, R. Co. 

V. South Bend, supra. 

51 C.J. p 618 note 31. 

58. TJ S.—Fletcher v. Delaware, L. 
& W. R. Cou, C.CA.N.T., 79 F.2d 
806. 

59> U.S.—GBTLetcher v. Delaware, L. 

&, W. R. Co., supra 
Grantee not estopped 
Railroad's payment to state when 
superintendent of publia works gave 
railroad revocable permit to build 
track on property owned by state 
adjoimng canal and railroad's expen¬ 
ditures In laying tracks did not es¬ 
top person acquiring title to lands 
to aefsert his legal rights thereto, 
where payment to state was merely 
to cover expenses that state was 
put to in making changes necessary 
for installation of track and rail¬ 
road's expenditures were made with 
full knowledge that permit was re- 
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the land by quitclaim deed containing a grant of its 
interest and not by warranty deed.®0 

§ 120. - Breach of Condition in Private 

Grant 

a. In general 

b. Mode of enforcement 

c. Waiver or estoppel 

d. Effect of enforcement; relief against 

forfeiture 

a. In General 

The failure of a railroad company to comply with 
conditions subsequent in a private grant of a right of 
way or other interest in land to It may work a forfei¬ 
ture of the interest granted to the company and cause 
such interest to revert to the grantor or his heirs. 

The failure of a railroad company to comply with 
conditions subsequent in a private gfrant of a right 
of way or other interest in land to it may work a 
forfeiture of the interest granted to the company 
and cause such interest to revert to the grantor or 
his heirs,as, for example, a failure on the part of 
a railroad company to comply with conditions as 


to the time within which the road must be con¬ 
structed,®^ or as to the use to be made of the prem¬ 
ises,®^ such as a noncompliance with a condition re¬ 
quiring the use of the property in question for a 
station®^ or other terminal purposes,®® or as to the 
erection and maintenance of' a depot®® or of a sec¬ 
tion house ®'^ Where the condition is that the land 
shall not cease to be used for railroad purposes, 
it may be regarded as broken by a failure to con¬ 
struct the road within a reasonable time.®® 

Whether a grant or conveyance to a railroad 
company is on condition subsequent, the breach of 
which will work a forfeiture of the interest con¬ 
veyed to the railroad, may be determined on the 
principles applicable to conveyances generally 6® 
Since a condition may not be raised by implication, 
as, for example, in the case of a mere declaration 
in a deed that the grant is made for a special and 
particular purpose, where such declaration is not 
coupled with words appropriate to make such a 
condition, suitable words of forfeiture or rever¬ 
sion are necessary to create a condition subse¬ 
quent,*^® and the words relied on must be interpret- 


vocabl©.——Fletcliep v. Delaware, Xj. & 
W- R. Co., supra. 

ea ITS—Fletcher v. Delaware, L. 
& W. R- Co., supra. 

61. Ark—^Missouri Pac R Co v. 
Williamson, 112 S.W2d 957, 196 
Ark. 487—St. I/OUis Southwestern 
Ry. Co. V. Curtis, 167 S.W. 489, 
113 Ark. 92. 

Cal.—^Tamalpais Land & Water Co 
V. Northwestern Pac. R Co, 167 
P.2d 826, 73 Cal.App.2d 917. 
lilich.—^Hawkins v Dillman, 266 N. 

W 492, 268 Mich 483. 

61 C.J. p 619 note 44. 

Statutory provisioii for forfeiture 
Notwithstanding statute providing 
for forfeiture in case of nonuser, 
the parties to conveyance of land 
to railroad for right of way may 
agree on forfeiture of the easement 
on terms other than those provided 
in statute.—^McClain v. Chicago, etc., 
R. Co, 57 NW. 694, 90 Iowa 646 
Where separate parcels are con¬ 
veyed, a breach of condition applica¬ 
ble to one only will not operate as 
a forfeiture as to the other.^Homer 
V. Chicago, etc., R Co., 38 Wis. 166— 
61 C.J. p 621 note 66. 

62. XJ S.—Schlesinger v. EAnsas 
City, etc, R Co, Mo, 14 S.Ct 647, 
162 US 444, 38 LEd 607 

51 C J P 619 note 46 

63. Ark —^Missouri Pac R. Co. v. 
Williamson, 112 SW2d 967, 196 
Ark 487 

Cal.—Tamalpals Land & Water Co 
V. Northwestern Pac R Co., 167 
P2d 826, 73 Col App 2d 917. 

51 CJ. p 619 note 46. 


Use of property for additional 
purpose may not work a forfeiture, 
unless expressly so provided in 
grant or conveyance, where prem¬ 
ises are still occupied and used by 
railroad company for purpose grant¬ 
ed—O'Brien v. New Tork, etc, R 
Co, 179 N.TS. 160, 189 App Div. 703 
—61 CJ p 619 note 46 [a]. 
Acquisition of land by city 
Where intervener’s ancestor con¬ 
veyed land to railroad on condition 
subsequent that land be used as rail¬ 
road right of way and city acquired 
land for use as park by agreement 
in lieu of condemnation proceeding, 

I city’s acquisition of land did not de¬ 
feat intervener's right to terminate 
estate when use of land as railroad 
ceased —Oklahoma City v. Local 
Federal Savings & Loan Ass’n of 
Oklahoma City, 134 P 2d 666, 192 
Okl. 188. 

64. Ark —^Missouri Pac R Co. v 
Williamson, 112 S.W.2d 967, 196 
Ark. 487. 

61 CJ p 620 note 47. 

Fennisslou to discontinue station 
The granting of permission by 
transit commission to railroad to 
discontinue station was not the 
equivalent of actual discontinuance, 
and title to land did not revert un¬ 
der deed to predecessor in interest 
to railroad providing for reversion 
when property was abandoned for 
railroad purposes —Carter v New 
York Cent. R. Co, 73 N.T S 2d 610, 
affirmed 77 N.Y S.2d 265, 273 App. 
DiV 884, affirmed 80 NE2d 671, 298 
N.Y. 640. 


65. Minn —Chute v. Washburn, 46 
NW 656, 44 Minn 312 

66 . Ark —Missouri Pac R Co. v 
Williamson, 112 S.W 2d 967, 195 
Ark 487 

61 C J. p 620 note 49. 

67. Ark—St. Louis Southwestern 
Ry Co V. Curtis, 167 S.W. 489, 
113 Ark 92 

68. Ky—^Pollock V. Maysville, etc, 
R Co, 44 SW. 359, 103 Ky. 84, 19 
KyL 17X7. 

51 C.J. p 620 note 60. 

69. Mo —^Bagby v Missoun-Kansas- 
Texas R Co., 171 SW.2d 673, 361 
Mo 79 

Side agreement with original gran¬ 
tees 

Where ultimate grantee of land 
for railroad right of way had no 
knowledge of any side agreement 
between grantor and original gran¬ 
tees with respect to the kind of 
service to be rendered, ultimate 
grantee's obligations must be mea¬ 
sured by provisions of deed—^Ta- 
malfpais Land & Water Co v. North¬ 
western Pac R Co, 167 P 2d 825, 
73 Cal App 2d 917. 

70. Mo—'Krueger v St. Louis, etc., 
R Co, 84 S.W 898, 186 Mo. 227. 

Okl—Stinson v Oklahoma Ry. Co, 
126 P2d 260, 190 Okl 624. 

Tenn—^Nashville, C. & S. L. Ry. v. 
Bell, 39 SW2d 1026, 162 Tenn 
661 

61 C.J p 620 note 62—12 C.J. p 401 
note 29 [a] (3). 
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ed in connection with the rest of the instrument of 
which they are a part.*^^ So, the provisions of a 
statute enacted to compel railroad companies to 
operate their roads may not be read into a deed 
to a railroad company to create a statutory condi¬ 
tion subsequent resulting in a reversion to the gran¬ 
tor on the failure of the railroad company to op¬ 
erate its road under conditions not permitted by 
the statute.*^^ 

Where a provision of a deed to a railroad com¬ 
pany constitutes a covenant as distinguished from a 
condition, a breach thereof will not entitle the gran¬ 
tor to enter as for a forfeiture,and the remedy 
is an action for damages for breach of covenant 
Moreover, a forfeiture may not be enforced where 
it would be inequitable to do so,^^ or where there 
has been substantial compliance with the condi¬ 
tion."^^ 

Determifvahle fees; conditional limitations. 
Where a private grant to a railroad company con¬ 
veys a determinable fee to the company, although 
before breach there is in the grantor only a possi¬ 
bility of reversion, after breach there is a vested 
right in the grantor, and the possibility of reverter 
is transformed into a fee simple divested of all 
conditions,and a transferee of the railroad com¬ 
pany taking after breach, where the deed to the 


company is of record, takes nothing, since the 
company has nothing to convey,*^ 8 and the deter¬ 
minable character of the fee follows any transfer 
by the railroad company.^^ On the expiration of 
a conditional limitation in a private grant of land 
for a railroad right of way, the estate granted to 
the company terminates ipso facto,^® and a new 
occupancy by the company or its successors will 
not reinvest the occupant with title.^l 

Conveyance in consideration of free transporter- 
tion or services. Notwithstanding the provisions 
of the Hepburn Act, 49 U.S.C A. § 1 (7), and state 
statutes prohibiting the giving of free transporta¬ 
tion by a railroad company, the violation of an 
agreement by a railroad company to furnish free 
services or transportation in consideration of a 
conveyance made to it may work a forfeiture of 
the grant where the conveyance contains a pro¬ 
vision for reversion on its breach,^^ for¬ 

feiture may result in the case of an agreement not 
constituting a condition subsequent^S 

Partial reversion or extinguishment. Where a 
deed conveymg land to a railroad company con¬ 
veys a fee subject to a condition subsequent, there 
may be a partial violation of the condition and a 
partial reversion,*^ and, where a deed conveys to* a 
railroad company a mere easement, there may be a 


Express terms or clear ImpUoatloxL 
neoessary 

Wlien relied on to work a for¬ 
feiture, conditions subseauent must 
be created in express terms or by 
clear implication and are to be con¬ 
strued strictly.—^Bagrby v. Missouri- 
Kansas-Texas R. Co., 171 SW2d 673, 
851 Mo. 79—51 OJ. p 620 note 52 
[aj. 

Conveyance merely definlncr use 

No forfeiture will result where 
the terms of the conveyance merely 
define the use and no condition sub¬ 
sequent is created —Oldham v. 
Southern R. Co., 2 TenuCCJL 644 
—51 C J p 620 note 64. 

71. Mass —^Memmack River Pro¬ 
prietors of Locks, etc v. Boston, 
etc, R Co., 139 N.SI 339, 245 Mass. 
52. 

51 C JT. p 620 note 5S. 

72. Cal.—■Wingaxd v. Los Angreles & 

S L. R. Co., 102 P.2d 394, 88 Cal 
App.2d 757—^Lemon v Los Ange¬ 
les Terminal Ry. Co., 102 P.2d 387, I 
88 Cal.App.2d 659. | 

73- HI.—Springfield, etc., Tract. Co. 
V. Wamck. 94 NH 933, 249 HI. 
470, AnmCas 1912A 187. 

6 l C.J. p 620 note 56. 

74. HI.—Springfield, eta, Tract. Co. 

r. Warrick; supra. 

61 CJ. p 621 note 57. 


75- Mo—^Kansas Cfity, eta, R. Co. v. 
Young. 152 S.W. 118, 167 MoApp 
524. 

51 C J. p 621 note 60. 

76. Cal —^Tamalpais Land & Water 
Co. V Northwestern Paa R. Co., 
167 P2d 825, 73 Cal.App 2d 917. 
Bly.—^Young v. Chesapeake & O. Ry 
Co, 163 S.W.2d 461, 291 Ky. 262. 

Or—Algoma Lumber Co. v. Herlthy, 
288 P. 202. 132 Or. 667. 

51 C.J. p 621 note 61. 

Dlscontlnnance of service 

Where agreement by grantors to 
convey right of way for railroad 
provided that, if railroad ceased to 
use land for railroad purposes for 
stated tune, it should revert to gran¬ 
tors, and that railroad should run 
passenger trains on certain sched¬ 
ules between certain hours each 
day, discontinuance by railroad of 
passenger service after many years 
did not entitle grantors to reconvey¬ 
ance, since railroad was obligated 
only to devote property to railroad 
uses, Including inauguration in good 
faith of passenger service with in¬ 
tention of maintaining passenger 
service permanently—O. T, Johnson I 
Corp. V. Pamflo Electric By. Co, 65 | 

P.2d 868, 19 CalA.pp.2d 306. 

OhaagA tn. name or merger 
Where land was deeded to rail¬ 
road on condition that, if railroad 

549 


did not construct road through land 
or after construction permanently 
abandoned the route through the 
land, it should revert to and become 
property of grantors, their heirs or 
assigns, the condition was not 
breached by a mere change In the 
name of the operating railroad com¬ 
pany or In any merger or consolida¬ 
tion of the grantee with another 
company—^Reichard v. Chicago, B 
& Q. B. Co., 1 NW.2d 721, 231 Iowa 
563. 

77. Iowa.—Reichard v. Chicago, B. 
& Q. R. Co, supra. 

78. Iowa—^Reichard v. Chicago, B. 

Q. R Co , supra 

79. Iowa—Reichard v. Chicago, B. 
& Q R. Co, supra 

sa Ga—Atlantic Coast Line R. Co. 
V. Sweat, 171 S.B. 123, 177 Ga 698 
—^Lawson v. Georgia Southern & 
F. Ry. Co, 82 SE. 233, 142 Ga 14. 

81. Ga—Atlantic Coast Line R. Co. 
V. Sweat, 171 SJEl 128, 177 Ga 
698. 

83. Ohio.—Short v. Cleveland, eta, 

R. Co., 18 Ohio N.P.,N.S, 537. 

83. Ala—^Birmingham Packing Co. 
V. Birmingham Belt R. Co, 77 So. 
706, 201 Ala 180 
51 C.J. p 621 note 65. 

84- CaJL—Taznalpais Land & Water 
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h. Mode of Enfoiiceinent 

(1) In general 

(2) Reentry or claim 

(3) Pleadings and evidence 

(1) In General 

The general rules applicable to proceedings to en¬ 
force a forfeiture by reason of a breach of a condition 
subsequent in conveyances ordinarily apply to the pro¬ 
cedure to enforce a forfeiture by reason of a breach 
of a condition subsequent in a private grant to a rail¬ 
road company of a right of viray or other interest in land. 

The general rules applicable to proceedings to 
enforce a forfeiture by reason of a breach of a 
condition subsequent in conveyances ordinarily ap¬ 
ply to the procedure to enforce a forfeiture by rea¬ 
son of a breach of a condition subsequent in a pri¬ 
vate grant to a railroad company of a right of 
way or other interest in land,** as with respect to 
questions of law and fact,*7 defenses,** and in¬ 
structions ** 

As a general rule, the remedy of the grantor is 
by an action at law to recover possession,** and a 
court of equity usually will refuse to entertain a bill 
to declare a forfeiture of the estate for condition 
broken.*^ However, where the complaining par¬ 
ty has an unquestioned right to the property and 
has for any cause no remedy at law, equity may 
take jurisdiction.** So, where the grantor has been 
in continuous possession and the railroad has aban¬ 
doned whatever claim or right it may have had, 
an action to cancel the conveyance may be main- 

Co. V. Nortliwestern Pac. R. Co, 

167 P.2d 825, 78 «Cal.App 2d 917. 

85. Cal—Tamalpals Land & Water 
Co. V. Northwestern Pac. R. Co, 
suprsk 

86 . Ill.—Grolconda Northern R. Co. 

V Gulf Lines Connecting H Co, 

106 N.B 818, 265 HI. 194, Ann Gas 
1916A 833. 

Betom of consideratio& 

The grantor ordinarily Is not re¬ 
quired to tender hac^ the considera¬ 
tion which he has received before 
he may maintain an action to re¬ 
cover possession for breach of condi¬ 
tion —-Sullivan-Sanford Lumber Co. 

V. Reeves, 126 S W. 96, 58 Tex Civ. 

App. 488—51 CJ. p 622 note 91. 

87. Ark—Little Rock, etc, R Co. 

V. Birnie, 26 SW 628, 69 Ark. 66, 

Existence of breach 

It is a question of fact whether 
there has been a breach of condition 
subsequent—^Little Rock, etc, R, CO 
V. Birme, supra. 

88 . Cal.—Tamalpals Land & Water 

Co V. Northwestern Pac R Co, I 
167 P 2d 826, 73 Cal App 2d 917. ^ 


tained.** Also, where, after a failure by the rail¬ 
road company to perform conditions in the grant, 
there has been an abandonment and a reentry by 
the grantor followed by quiet and undisturbed pos¬ 
session, equity may entertain a bill to declare the 
right of way a cloud on the grantor’s title *4 

Persons entitled to enforce, A forfeiture for a 
breach of condition subsequent may ordinarily be 
enforced only by the grantor, his heirs, or dev¬ 
isees,** but, where an easement only is granted, 
the grantee of the fee,** or the assignee of the 
grantor,*'^ may bring an action to take advantage 
of a breach of condition or to enforce its per¬ 
formance. 

Notice and demand. Where the contract is silent 
as to the time within which conditions are to be 
performed, the grantor has been held bound to 
give notice of 'his intention to claim a forfeiture,** 
together with a notice of the particular default 
relied on,** and the railroad should, after such no¬ 
tice, have a reasonable time within which to com¬ 
ply and to avoid forfeiture.^ However, a demand 
that the railroad comply with the conditions may 
not be necessary before the grantor may sue in 
equity to enforce a forfeiture.* 

(2) Reentry or Claim 

In accordance with general rules, an entry by the 
grantor, or some act equivalent thereto, showing a pur¬ 
pose to take advantage of the breach of the condition 
subsequent and to reclaim the estate forfeited by such 
breach, ordinarily is all that is required in order to en¬ 
force a forfeiture, but some act of this kind usually is 
essential where the grantor Is not In possession. 

V. Gulf Line Connecting R. Co, 106 
NB 818, 265 Ill. 194, Ann Cas 
1016A 833 

51 C J* p 621 note 69 
96. Mich.—^Mahar v. Grand Rapids 
Terminal R. Co., 140 N.W. 636, 174 
Mich. 138. 

Wash.—'Reichenbach v. Washington 
Short-Line R. Co., 38 P. 1126, 10 
Wash, 867. 

97- Tex—Stevens v Galveston, etc,, 
R Co, Civ App, 169 S.W 644, re¬ 
versed on oliier grounds, Com 
App. 212 S.W 639. 

Wash—^Reichenbach v. Washington 
Short-Line R Co„ 38 P. 1126, 10- 
Wash. 357. 

98- Mich.—Treat v Detroit United 
R Co, 122 N.W- 93, 167 Mich 320, 
133 Am S R 347. 

99. Mich—^Treat v. Detroit United 
R. Co, supra. 

1. Mich.—Treat v. Detroit United 
R. Co, supra. 

S. HI,—Lyman v. Suburban R. Cto., 
60 N.13. 615, 190 HI. 320, 62 LRA 
645. 


89. Ga—Atlantic Coast Line R. Co 
V. Sweat. 171 SH 123, 177 Ga 698. 

Zhstractlons held not lasnULolent or 
confusing 

Ga—Atlantic Coast Line R. Co. v. 
Sweat, supra. 

90. N D —Griswold v. Minneapolis, 
etc., R Co, 97 NW. 688, 12 N.D. 
435, 102 Am S.R. 672. 

61 C.J. p 621 note 73. 

91- HI—Golconda Northern R. Co 
V Gulf Lines Connecting R, Co., 
106 N.H 818, 266 Ill 194, Ann Cas 
1916A 883. 

61 C.J. p 621 note 74. 

92. HI—Lyman v. Suburban R Co., 
60 NB. 615, 190 HI. 320, 62 L R.A. 
646. 

Miss.—^Vicksburg, etc, R. Co. v. 
Ragsdale, 54 Miss. 200 

93. Miss—Vicksburg, etc., R. Co. v. 
Ragsdale, supra- 

94. Mich—^Dunham v. Toledo-De- 
troit R Co., 214 N.W. 166, 238 
Mich. 696. 

61 C J. p 622 note 77. 

95. HI.—Golconda Northern R, Co. 
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In accordance with general rules, an entry by 
the grantor, or some act equivalent thereto, show¬ 
ing a purpose to take advantage of the breach of 
the condition subsequent and to reclaim the es¬ 
tate forfeited by such breach, ordinarily is all that 
IS required in order to enforce a forfeiture,8 but 
some act of this kind usually is essential where the 
grantor is not in possession,^ since, until entry or its 
equivalent, by the grantor or his heirs, the estate 
vested in the grantee may not cease in it or re¬ 
vest in the grantor,^ and a breach of a condition 
subsequent ordinarily does not revest title by mere 
operation of law.® 

On the other hand, a reentry on the breach of 
condition may be unnecessary where the grantor is 
in possession and the estate granted is less than a 
freehold,*^ inasmuch as the estate revests in him 
at once and his possession may be presumed to 
be for the purpose of holding under the forfeiture,® 
although in some cases it has been held that he 
must manifest an intention of holding by reason of 
the breach.® So, a reentry as for breach of con¬ 
dition may not be necessary to divest the railroad 
company of its title where the estate created in 
the railroad in the deed to it is a determinable fee,i® 
and reversion is not conditioned on any affirmative 
action by the grantor or those holding under him.li 

(3) Pleadings and Evidence 
In an action to enforce a forfeiture by reason of a 


breach of a condition subsequent In a private grant of 
an interest in land to a railroad company, the petition 
or complaint must be sufficient to warrant the relief 
prayed for; the general rules of evidence applicable in 
Civil actions ordinarily apply to the evidence In such an 
action. 

In an action to enforce a forfeiture by reason of 
a breach of a condition subsequent in a private 
grant of an interest in land to a railroad company, 
the petition or complaint must be sufficient to war¬ 
rant the relief prayed for,^ and the pleadings must 
be sufficient to show a breach of the condition relied 
on,i® and a complainant, in an action to quiet title 
to land conveyed to a railroad company for rail¬ 
road purposes for breach of condition, has been held 
not entitled to invoke a statute providing for a 
forfeiture where he has not referred thereto in his 
complaint or shown any facts under which he may 
avail himself of it^^ 

Evidence. The general rules of evidence applica¬ 
ble in civil actions ordinarily apply to the evidence 
in an action to enforce a forfeiture by reason of 
a breach of a condition subsequent in a private 
grant of an interest in land to a railroad company.^® 
Thus the burden of proving a breach of the con¬ 
dition is on the one asserting such breach,^® and 
the burden of proving an abandonment within the 
meaning of a limitation in a grant is on the one 
asserting such abandonment.^^ 


3- XJ S.—Schlesinger v Kansas City, 
etc., R. Co. Mo, 14 S Ct. 647, 162 
US. 444, 3S LEd. 607. 

51 C J p 622 note 86. 

Acts oonstitatixi^ reentry 

Even If deed to railroad company 
created fee on a condition subse¬ 
quent, the recording: of an affidavit 
by grrantors' successor in interest 
setting forth matters of lineage and 
descent, describing land in contro¬ 
versy and asserting abandonment by 
grrantee, the givmg and recording of 
conveyances placing title in plain¬ 
tiffs and their Institution of equita¬ 
ble action to quiet title and for pos¬ 
session of property were acts suffi¬ 
cient to comply with any demands 
of law with respect to reentry—► 
Reichard v. Chicago, B & Q R. Co., 
1 3SrW.2d 721, 231 Iowa 663. 

4. N-T—Thypin v. Magner, 28 N.T. 
S.2d 262. 

Tenn—^East Tennessee & W. N C. 
R. Co. v. Gouge, 203 S.W2d 170, 
30 TennApp. 40 
61 C.J. p 622 note 87. 

5. Tenn.—^East Tennessee & W. NT. 
C. R. Co. V. Gouge, supra. 

6 r IT.S.—Jones V. >S(»athem R. Co., 
aC.A.Ga., 286 W. 13. 


'7- Iowa—^Taylor v. Cedar Rapids, 
etc, R Co, 25 Iowa 371 
51 C J. p 622 note 88. 

8. Iowa.—^Taylor v. Cedar Rapids, 
eta, R. Co, supra 

9. N.C —Thomas v. Blue Ridge, 
eta, R. Co.. 57 SB. 523, 144 IST.C. 
729. 

51 CJ. p 622 note 90. 

10- 17.7—^Thypin v. Magner, 28 17. 
TS,2d 262. 

What constitutes determinable fee 

(1) Where realty was conveyed to 
railroad for railroad purposes and 
for “so long as" railroad should use 
realty for its railroad, and deed pro¬ 
vided that, when realty should cease 
to be permanently used for railroad, 
then realty should revert to grantor 
or his heirs or assigns, estate cre¬ 
ated was a “determinable fee” rather 
than a fee on “condition subse¬ 
quent,” and, in ordeF to divest rail¬ 
road of its title, reentry by grantor 
or his representative was not neces¬ 
sary when railroad ceased to use 
realty for railroad purposes.—Thy¬ 
pin V. Magner, supra. 

(2) Under deed expressly provid'^ 
mg that land was conveyed for de¬ 
pot grounds and for railroad route 
through it and that» on parmaneint 
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abandonment of such use, land was 
to revert to grantors, their heirs or 
! assigns, estate conveyed by deed 
was a determinable fee, reverting 
automatically and at once on hap- 
pemng of event stated In deed.—- 
Reichard v. Chicago, B. & Q. R. Co, 
1 N.W2d 721, 281 Iowa 563- 
11- Iowa.—^Reichard v. Chicago, B. 
& Q. R Co., suprsL 

18- Wash—^Mouat v. Seattle, eta, 
R Co. 47 P. 233. 16 Wash. 84. 
Fertltioii held demurrable 
Mo.—Bagby v. Missourl-Kansas- 

Texas R. Co., 171 S.W.2d 673, 861 
Mo. 79. 

13- Wash.—^Mouat v. Seattle, eta, 
R Co., 47 P. 233, 16 Wash 84. 

51 C.J. p 622 note 92. 

14. Cal —^Behlow v. Southern Paa 
R. Co., 62 P, 295, 130 Cal. 16. 

15. Art—Little Rocli^ eta, R, Co. 
V. Birnle, 26 S.W. 608, 63 Art 66. 

Ga—Atlantic Coast Idne R. Co. v. 
Sweat,, 171 SJB3 123, 177 Ga. 698. 

16. CaL—TamaJLpais Land & Water 
Co. V. Northwestern Paa R. Co., 
167 P.2d 825, 73 Cal.App.2d 917. 

51 CJ. p 622 note 95. 

17. Ga.—Lawson v. Georgia South¬ 
ern, eta, R- Co., 82 SJBl 233, 142 

-Ga. 14^ 
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c. Waiver or Estoppel 

One entitled to enforce a forfeiture because of a 
breach of condition in a private grant of an interest in 
land to a railroad connpany may be precluded from so 
doing by reason of waiver or estoppel. 

One entitled to enforce a forfeiture because of 
a breach of condition in a private grant of an in¬ 
terest in land to a railroad company may be pre¬ 
cluded from so doing by reason of waiver or es¬ 
toppel.^® So, one may, by his acts or conduct, 
waived® or estop himself to enforce®® a forfeiture. 
However, in order that one may be precluded from 
enforcing a forfeiture by reason of waiver®! or 
estoppel®® his acts or conduct must be such as to 
be sufficient to constitute a waiver or estoppel. So, 
while there may be no estoppel where the owner has 
not misled the company in any respect, or caused it 
to alter its position by inducement, promise, or ac- 
quiescence,®® and while it has been held that delay, 
acquiescence, and silence, no matter how long con- 
tmued, do not create an estoppel,®^ it has also been 
held that one may be estopped to assert a for¬ 
feiture where he fails to reenter or assert some 
claim within a reasonable time after the breach of 
condition,®® particularly where the railroad com¬ 
pany is permitted to use and make valuable improve¬ 
ments on the land after the condition is broken,®® 
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or is suffered to make them without objection.®7 

d. Effect of Enforcement; Eelief against For¬ 
feiture 

After the enforcement of a forfeiture against a rail, 
road company for breach of condition subsequent in a 
private grant of an interest m land to the company, the 
company no longer has any interest in the property. 
Equity Will not relieve against a proper forfeiture where 
there is no sufficient excuse for the breach or default. 

After the enforcement of a forfeiture against 
a railroad company for breach of a condition sub¬ 
sequent in a private grant of an interest in land 
to the company, the company no longer has any 
interest in the property,®® and the property is not 
subject to an attachment thereafter issued for its 
debts.®® 

Equity will not relieve against a proper forfei¬ 
ture where there is no sufficient excuse for the 
breach or default,®® and where there is nothing 
harsh or inequitable in its terms or enforcement, 
although, where the execution of a judgment of 
ejectment will operate harshly and seriously af¬ 
fect public interests, the court may properly stay 
execution for a period of time sufficient to allow 
the railroad an opportunity to acquire title by con¬ 
demnation.®® 


RAILROADS 


VIL CONSTRTJOTION, MAINTENAJSrOE, AND EQUIPMENT 
A. AUTHORITY AND DUTY OF RAILROAD COMPANY 


§ 121. Duty to Construct 

a. In general 

b. Switches, spurs, and sidings 
a. In Gkneral 

In the absence of an express provision of a statute 


or charter requiring the construction of a railroad, the 
company cannot be compelled to construct It. 

A statute or charter which does not expressly 
require but merely authonzes the construction of a 
railroad does not impose any positive obligation on 
the company to construct it®® or to complete the en- 


la Miss—Vicksburg, etc., R Co. v. 

Bagsdale, 54 Miss 200. 

S.C.—Hammond v. Port Royal, etc., 
R. Co. 15 S.a 10. 

19- S.C—Hammond v. Port Royal, 
etc., R. Co, supra. 

51 CJ. p 628 note 97. 

20. Miss —Vicksburg, eta, R. Co. v. 
Ragsdale, 54 Miss 200. 

51 iCJ. p 623 note 98 

21. Okl —Oklahoma City v. Local 
Federal Savings & Loan Ass'n of 
Oklahoma City, 134 P2d 565, 192 
Okl. 188. 

22. Ark.—^Missouri Paa R Co. v. 
Williamson, 112 S.W.2a 967, 19B 
Axk. 487. 

Ijease of paart of realty 
Fact that grantor leased part of 
realty which he had conveyed to 
railroad for ‘‘station and depot pur- 
poses“ did not estop grantor or his 


heirs to recover land for failure of 
railroad to comply with conditions 
of the deed—^Missouri Pac. R Co v 
Williamson, supra 

23. Or—Oregon R., etc, Co v. Mc¬ 
Donald, 112 P. 413, 58 Or. 228, 32 
L R A ,N S., 117, error dismissed 
34 set. 772, 233 U.S. 666, 58 L Ed. 
1145. 

51 C J* p 623 note 3 

24. N-Y,—^In re Opening and Ex¬ 
tending of North Conduit Avenue, 
Borough of Queens, City of New 
York, 27 NY.S2d 841, 262 App 
Div. 70. 

25. Ky—^Kenner v American Con¬ 
tract Co., 9 Bush 202. 

26. Ey.—(Eenner v. American Con¬ 
tract Co, supra. 

Mo.—^Baker v, Chicago, etc, R. Co, 
57 Mo. 265. 


27. Ark—^Baln v. Parker, 90 S.W 
1000, 77 Ark 168. 

28. tr S —Schlesinger v. Kansas 

City, etc, R Co., Mo, 14 S.Ct 647, 
152 U.S 444, 38 LEd. 607. 

29. US—Schlesinger v. Kansas 

City, eta, R. Co., supra. 

30. N C.—Thomas v. Blue Ridge, 
eta, R Co, 67 SE. 623, 144 NO 
729—^McDowell v. Blue Ridge, etc, 
R, Co, 57 S.B 620, 144 NC. 721. 

31. NC.—McDowell v. Blue Ridge, 
eta, R Co, supra. 

N.D.—Q-riswoid v. Minneapolis, etc, 
R Co, 97 N.W. 688, 12 N.D. 436. 
102 Am SR 672. 

32. ND,—Griswold ▼. Minneapolis, 
eta, R. Co, supra 

33. Pa —^A D. Graham & Co. v 
Pennsylvania Turnpike Commis¬ 
sion, 38 A.2d 22, 847 Fa. 622. 

51 C.J p 623 note IL 
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tire line authorized after building a part of it,34 
and consequently the railroad company cannot be 
compelled to do so,36 although, as considered supra 
§ 18, its failure to do so subjects it to liability of for¬ 
feiture of the rights and franchises conferred. Also 
such duty is not imposed by a statute passed sub¬ 
sequently to the granting of the charter when the 
statute expressly provides that it shall not apply to 
previously organized corporations.^® 

If the railroad company receives a grant of land 
from the state in consideration of the construction 
of a particular line of road, its acceptance constitutes 
a contract on the part of the railroad company which 
the state is entitled to enforce but the rule is 
otherwise where the land was never received and the 
right to receive it has been forfeited by a failure to 
construct or complete the road within the time 
limited,®® and, where the company was merely to 
receive land in installments of a certain amount 
after the completion of any section of the road of a 
certain length, the completion of a part of the road 
and the receipt of the land to which it was thereby 
entitled impose no obligation on the company to 
complete the road, but the failure to do so merely 
forfeits the right to any further benefits under the 
grant.®® 

An existing railroad cannot be compelled to ex¬ 
tend its lines to serve territory not reached by its 
lines.^® 

b. Switches^ Spurs, and Sidings 

(1) In general 

(2) Under constitutional provisions 

(3) Under statutes 

(4) Under contract 


(1) In General 

In the absence of a statutory or contractual duty, a 
railroad company Is not required to construct switches 
or Side or spur tracks away from Its lines to accommo¬ 
date private interests. 

In the absence of a duty imposed by constitutional, 
statutory, or contract provisions, railroad companies 
are not obligated to construct switches or side or 
spur tracks away from their lines,^i or over the 
railroad right of way,^® to accommodate private in¬ 
terests. 

(2) Under Constitutional Provisions 

Constitutional provisions sometimes require a rail¬ 
road to make switch connections with private sidings 
constructed by the owners of specified industries. 

Under a constitutional provision requiring a rail¬ 
road, where reasonably necessary and remunerative, 
to make switch connections with a private siding 
already constructed by an owner and operator of 
specified mines, mills, elevators, or other industries, 
the railroad is under a duty to make the connection 
on such terms as may be prescribed by the proper 
authorities,^® such a provision being intended to 
provide special faahties for industrial plants and 
not for the benefit of the general public and 
pnvate concerns desiring connections to accommo¬ 
date their particular industries should proceed un¬ 
der these constitutional provisions and not under 
others relating to the establishment of public serv¬ 
ice facilities,^® which latter will not be extended 
to include private switch connections, even though 
there may be an existing discrimination between in¬ 
dividual shippers as to such switches.^® 


34. Ky—^Bentler v. Cincmuati, etc, 
R Co, 203 SW 199, 180 Ky. 497, 
L.HA1918E] 315 

61 C J. p 623 note 12 
Charter provision permissive 
U S —Oregron-Washington R & Nav 
Co V U S. D.COr, 47 F 2d 250, 
aiOrmed Interstate Commerce 
Commission v Oregon-Washmgrton 

R. & Nav. Co, 68 S.Ct. 266. 288 TJ 

S. 14, 77 L..Bd. 688. 

35. Va,—Sherwood v. Atlantic, etc, 
R Co., 26 SB 943, 94 Va 291 

61 C J. p 623 note 18. 

36. Ky—^Rentier v Cincinnati, etc., 
R Co. 203 S.W 199, 180 Ky 497, 
I/RA.1918B 315 

37. U S —Farmers' L & T, Co. v 
Henning, C C Kan., 8 F Cas No 
4,666. 

38. US —Kansas v Southern Kan¬ 
sas B Co, CC.Kan, 24 F 179 

39. U.S.—^Kansas v Southern Kan¬ 
sas B. Ca, supra. 


Minn—State v. Southern Minnesota 
R Co, 18 Minn 40. 

40. Cal—^Atchison, etc, R Co v 
State R Commission, 160 P. 828, 
173 Cal. 677. 

41. Tex.—^Railroad Commission v 
St Louis Southwestern R. Co., 80 
S W 1141, 98 Tex. 67. 

51 C J p 1003 note 28 
General duties as common carrier as 
to facilities for shipment of goods 
see Carriers S § 41-43. 

Right to connect pnvate tracks or 
switches with railroad see supra § 
56 

To serve defense plant 

In the absence of special contract, 
railroad was under no obligation to 
construct a side track on the oppo¬ 
site side of mam line track from 
existing passing track for the bene¬ 
fit of a contractor engaged in work 
of constructing a defense plant for 
a governmental agency.-^Illinoia 
Cent R. Co. v, R P. C., DCJCy., 68 
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F.Supp. 78, affirmed, C.A, 177 F2a 

201 . 

42. Pa —^Pennsylvania R Co v. 
Public Service Commission, 64 Pa- 
Super. 686. 

51 C.J p 1003 note 24 

43. Okl—Chicago, etc, R Co v. 
State, 167 P 1039, 63 Okl. 712, L. 
RA1916F 1281. 

61 C J. p 1004 note 27 
Right of owners of pnvate tracks or 
switches to connect with railroad 
see supra § 66. 

44. Okl—St Louis, etc, R Co. v. 
Zalondek, 115 P 867, 2^ Okl 746. 

Public use of side or spur tracks 
generally see infra § 413 

45. Okl—St Louis, etc, R. Co. v, 
Haywood. 106 P. 862, 26 Okl. 417. 

61 C.J. p 1004 note 29. 

46. Okl —Atchison, etc, R Co v. 
State, 104 P. 908, 24 Okl. 616. 

61 C*X p 1004 note 80. 
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Phrase '^oiher industries*^ as used in constitution¬ 
al provisions imposing a duty to furnish a switch 
connection, has been held to include a c#tton gin,47 
farm,^® or oil mill.^^ 

Duty will not arise except where there is an ex¬ 
isting state of facts bringing the case within the 
provisions of the particular constitution invoked, 
such as the shipper's previous construction of the 
private siding,and an amount of trafl&c from the 
industry sufficient to justify the connection.52 

(3) Under Statutes 

(a) In general 

(b) Switch connections 

(c) Sidings and spurs 

(a) In General 

Statutes sometimes Impose a duty on the railroad 
company to construct or provide switches, spurs, and 
sidings. 

A duty to construct or provide switches, spurs, and 
sidings is sometimes imposed on a railroad by stat- 
ute,5* but the statutory conditions must prevail be¬ 
fore such duty can arise.^^ When a shipper is en¬ 
titled to a side-track connection under statute, his 
refusal to execute a contract respecting it does not 
deprive him of his statutory right^s A spur-track 
connection otherwise required cannot lawfully be 
refused by a road on the ground of resultant de¬ 
crease in revenue,®® but the railroad company is 
not under a duty to furnish a private spur, side 


track, or switch connection if such connection will 
seriously interfere with public requirements.®^ 

(b) Switch Connections 

Under some statutes a railroad company Is under 
a duty to construct and maintain switch connections with 
private sidings constructed by shippers, If the statutory 
conditions prevail. 

Under a statute providing that under specified con¬ 
ditions a railroad company may be compelled to 
furnish switch connections to a private shipper, 
such a company is imder no duty to construct a 
private side track along its right of way.®® Under 
statutes requiring a railroad company to construct 
and maintain a switch connection, when reasonably 
possible and remunerative, with private sidings con¬ 
structed by the shipper, the railroad is under a 
duty to provide such facilities where the statutory 
conditions prevail,®® but not otherwise.®® The rail¬ 
road need not construct service tracks beyond its 
own premises,®! especially where to do so would 
necessitate exercise of the power of eminent domain 
through condemnation proceedings.®^ 

Interstate Commerce Act. The provisions of the 
Interstate Commerce Act which, under specified 
conditions, require a carrier subject thereto to con¬ 
struct and maintain switch connections with private 
tracks has been held to impose no duty on a rail¬ 
road company beyond its own right of way.®® Under 
the act, an applicant for a switch connection is a 
“shipper” withm the meaning of the section notwith¬ 
standing he may be connected with more than one 


47. OkL—Chicagro, etc., R Co. v. 

State, 157 P. 1039, 63 Okl. 712, L. 
R.A 1916F 1281—St Louis, etc , R 
Co V. Zalondek, 115 P 867, 28 Okl 
746. 

48. Okl —Chioagro, etc., R Co. v. 

State, 201 P. 260, 83 Okl 161 

49. Okl —Chicago, etc,, R. Co. v. 

State, 157 P. 1039, 63 Okl 712, L 
R.A.1916P 1281. 

sa Okl.—^Montgomery v. Atchison, 
T. & S F. Ry. Co.. aC.A Okl, 89 P. 
2d 94 

51 C.J. p 1004 note 39. 

51. Okl.—Chicago, etc., R. Co. v. 

State. 157 P. 1089, 63 Okl 712, L. 
R.A1916P 1281. 

51 C J. p 1004 note 40. 

52. Okl —^Montgomery v. Atchison, 
T. & S. F. Ry Co, CCAOkL, 89 
F2d 94 

51 C X p 1004 note 41. 

53. U S —Alton R. Co. v. Illinois 
Commerce Commission, Ill., 59 S. 
Ct. 340. 305 US 548, 83 LRd 344 

I11.I—State Public Utilities Commis¬ 
sion V, Lake Rne. etc., R, Co, 116 
N EL 619, 277 Ill 674. 


I Minn.—State v Chicago, etc, R Co, 
131 N.W. 859, 115 Minn. 61. 

54. US —^Booth-Kelly Lumber Co 
V. Southern Pac. Co, CAOr, 183 
F2d 902 

55. Ill —^Public Utilities Commis¬ 
sion V. Cleveland, etc., R Co, 129 
NB 869, 296 Ill. 513. 

51 C J. p 1004 note 48 

56. Va—Washington, etc, R Co. v 
F S. Royster Guano Co, 94 SB 
763, 122 Va, 397. 

51 C J. p 1005 note 44 

57- Mmn.—State v. Chicago, etc., R 
Co, 131 N.W 859, 165 Minn. 61. 

51 C J. p 1005 note 45. 

58. Pa—^Pennsylvama R Co v. 
Public Service Commission, 64 Pa, 
Super 686. 

51 C J p 1006 note 48 

59- Ill.—State Public Utilities Com¬ 
mission V Lake E3rie, etc., R Co„ 
116 NE. 519, 277 Ill. 674. 682. 

51 C J. p 1005 note 60. 

Right of owners of private tracks or 
switches to connect with railroad 
see supra § 56 

60. Ill —State Public Utilities Com¬ 

554 


mission V. Lake Erie, etc, R. Co, 
supra. 

51 C.J. p 1005 note 51. 

Size of track 

The statute reciuiring railroad to 
lay track with necessary connections 
and switches whenever any ware¬ 
house may be built within one hun¬ 
dred fifty feet of mam line does 
not apply to private industrial spur 
track two thousand two hundred 
fifty-seven feet long—^Booth-Kelly 
Lumber Co v Southern Paa Co, C 
A.Or., 183 F 2d 902. 

61. Pa.—^Erie, etc, R. Co v. Public 
Service Commission, 74 Pa Super 
338. 

61 C J p 1006 note 64. 

Duty of railroad to carry freight 
over private tracks connected to 
railroad see ix^fra' 9 413 

62. Pa —Lycoming Bdison Co v 
Public Service Commission, 67 Pa. 
Super 608. 

63. U.S-Booth-Kelly Lumber Co 
V Southern Pac Co., C.A.Or., 183 
F.2d 902 

Ky.—^Luton Muung Co v. Louisville 
& N. R. Co., 128 S.W.2d 1056, 276 
Ky. 821. 
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railroad,®^ and notwithstanding he had not previous¬ 
ly shipped via the railroad asked to construct the 
connection switch,and notwithstanding in con¬ 
structing the private track applicant, a corporation, 
may have committed an ultra vires act.6® Under 
this section the railroad cannot be ordered to build 
the switch until after the shipper has constructed 
the private siding Other provisions of the act 
specifying that the authority of the commission shall 
not extend to the construction or abandonment of 
switching tracks wholly within one state apply only 
to switches connecting public railroads and not to 
switches connecting private tracks with public 
tracks,and such a switch and private side track 
do not become an extension of the railroad merely 
because the side track extends to an industry located 
on another railroad,or because other carriers 
might possibly use the connection,*^® or because of 
provisions of state statutes limited to intra-state 
commerce.7l 

(c) Sidings and Spurs 

The statutory duty of a railroad company to build 
side tracks Is subordinate to the paraTnounlk rights of 
the public. 

Under statutes requiring a railroad company to 
construct and operate side tracks when reasonably 
necessary for established or prospective industries, 
and reasonably remunerative to the road, the com- 
pan3r’s duty to construct and maintain side tracks is 
subordinate to paramoimt rights of the public, and 
the police power of municipalities,'^^ ^ith respect 
to separation of street and railroad grades,as by 
depression of the railroad.^® 


Statutes requiring railroad companies to build and 
maintain sidings and spur tracks sufficient to handle 
the business tendered impose on a company the 
duty to build spurs or sidings at places other than 
regular stations where such facilities are needed by 
the general public,but do not impose the duty to 
build spurs or sidings away from the main line to 
accommodate individual interests.'^'^ 

‘^IndispensabW^ spurs. Under a statute providing 
that every railroad shall construct, connect, main¬ 
tain, and operate a reasonably adequate spur track 
whenever not necessarily exceeding three miles in 
length and when practically indispensable to an 
existing or proposed enterprise or industry, a rail¬ 
road IS under a duty to construct the spur where the 
statutory conditions prevail,but need not take over 
an existmg spur where the element of indispensa¬ 
bility is missing.*^® 

(4) Under Contract 

The duty to construct switches, spurs, or sidings for 
the benefit of private interests may be imposed on a 
railroad company by contract. 

Within limitations imposed by statutory or con¬ 
stitutional provisions, railroad companies have the 
right to contract with respect to the construction of 
switches, spurs, and sidings for the benefit of private 
interests®® on such terms as may be agreed on,®i 
and a duty to construct switches or sidings for the 
benefit of private persons may be imposed by such 
a contract.®® The respective rights of shippers and 
railroads as to construction of private side tracks 
rest entirely on the contract made.®® A railroad, 


64. XJ.S —Cleveland, etc, R Co v. 
U. S., ni, 48 S.Ct 189, 276 U.S 
404, 72 L Kd. 338. 

61 C.J. p 1006 note 68 

65. TT S.—Cleveland, eta, R. Co v- 
TT. S., supra. 

51 C.J. p 1006 note 69. 

66- US.—Cleveland, eta, R. Co v 
n. S, supra 
51 C.Jr p 1006 note 60. 

67. US.—Cleveland,, etc, R. Co. v. 
U S, supra. 

68- US —Cleveland, etc, R. Co. v. 
U. S, supra 

69. U.S.—Cleveland, etc, R Co v 
U. S., Ill., 48 set 189, 276 US 
404, 409, 72-LTid 388. 

51 C.J. p 1006 note 63. 

70. U.S.—Cleveland, eta, R. Co. v. 
U. S., supra. 

71. U.S.—Cleveland, eta, R, Co. v 
U. S., supra. 

72r Minn—State v. Chicago, eta, R 
Co, 131 N.W. 859, 116 Minn 61. 

73. M i nn .—^Twln dty Separtitor Co. 


V. Chicago, etc, R Co, 137 NW 
193, 118 Minn. 491. 

51 C J p 1006 note 69 

74. Mmn—^Twin City Separator Co 

V Chicago, etc, R Co, supra 
51 C J. p 1006 note 70. 

75. Minn—^Twln City Separator Co. 
V. Chicago, etc., R Co., supra. 

51 C.J. p 1006 note 71. 

76. Tex,—Crosbyton-Southplains R 
Co V Railroad Commission, Civ. 
App, 169 S W 1038 

61 C J. p 1007 note 73. 

Sidings at stations see infra $ 408. 

77. Tex —^Railroad Commission v. 
St. Louis Southwestern R. Co., $0 
S W. 1141, 98 Tex. 67. 

51 C.J p 1007 note 74. 

78. Wis—^Menasha Woodenware Co. 

V State R Commission, 166 N.W. 
435, 167 Wis 19 

51 C J. p 1007 note 76. 

79. Wis —Chicago, eta, R, Co. v. 
RailroSd Commission, 225 N.W. 
402, 199 Wis. 262. 

51 a J. p 1007 note 77. 
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80. Ga—^Butler v Tifton, etc, R. 
Co, 49 8EJ 763, 121 Ga 817. 

Mjch—Grand Rapids & I- Ry. Co. v. 
Michigan Railroad Commission, 
150 NW 164, 183 Mich. 383 
Contract held valid 
Tex.—^Turner v. Texas & N O. Ry 
Co., Civ App., 59 S.W.2d 239, error 
refused. 

81. Mich—Grand Rapids & 1 Ry. 
Co. V. Michigan Railroad Commis¬ 
sion, 150 NW. 154, 183 Mich. 383. 

82. Ga—^Butler v. Tifton, T. & G. 
Ry Co, 49 S E 763, 121 Ga. 817. 

51 C.J. p 624 note 21. 

Specific performetnee of contract see 
infra § 125. 

83. Mich—Grand Rapids, etc, R. 
Co. V Michigan R. Commission, 
160 NW. 154, 183 MTIch. 883, 397 

51 C.J. p 1007 note 91 
Cost of furmshing see infra 5 414. 
Oonstmotltm of oontraot 
' Where purpose of contract was to 
afford switching facilities for benefit 
of industrial plant and railroad, con¬ 
tract must be read as a whole in 
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under a license to use tracks on property of an¬ 
other, cannot be compelled to construct a siding 
on such property to connect with such tracks with¬ 
out the consent of the owner A successor in 
title to land, who, with knowledge of the predeces¬ 
sor’s agreements with the railroad company for the 
construction of sidings to serve industry located 
on such land, adopted and accepted the terms of 
the agreement and enjoyed the benefits of the sid¬ 
ings was bound by the agreements,^^ 

A stranger to the contract has no rights thereun¬ 
der 

Waiver cmd modification. The provisions of such 
a contract may be waived^^ or modified.*^ 

§ 122- Authority to Construct 

A railroad may be constructed only by legislative 
authority. 

Since the right of a railroad to corporate exist¬ 
ence depends on legislative enactment, as considered 
supra § 7, the right to condemn property for and to 
construct and operate a railroad is a franchise 
which can be exercised only by legislative au- 
thority.s^ Any conditions precedent to the com¬ 
mencement of the construction prescribed by stat¬ 
ute or the charter of the company must be complied 
with,so and it is in some cases required as a pre¬ 
requisite to the commencement of the work that the 
full capital stock shall be subscribed and a certain 
amount paid in or other arrangements made to in¬ 
sure the completion of the road,^i or that the com¬ 
pany shall deposit with the state treasurer a certain 
sum for each mile of the proposed road, the amount 


to be refunded in installments as the work of con¬ 
struction progresses,®^ or, as discussed supra § 6, 
that before beginning the work of construction it 
shall be determined by some tribunal designated for 
that purpose whether the public convenience and 
necessity require the construction of the proposed 
road. 

Telegraph lines may be constructed under the au¬ 
thority to construct the railroad.®® 

Switches and sidings. While a railroad company 
desiring to construct switches or side tracks must 
have legislative authority therefor,the company 
may construct switches or side tracks for the purpose 
of facilitating its operation on any land which it 
may own or acquire the legal consent of the owner 
to use for such purpose if no public interest or pri¬ 
vate right is affected thereby,®® and legislative au¬ 
thority to construct a railroad includes the right to 
construct such turnouts, sidings and switches as are 
incident to the convenient and proper operation of 
the road.®® 

§ 123. Time for Commencement or Comple¬ 
tion of Construction 

There should be compliance with statutory or char¬ 
ter provisions as respects the time within which con¬ 
struction of the railroad is to begin or is to be completed. 

In some cases there are statutory or charter pro¬ 
visions limiting the time within which the railroad 
company must begin or complete the construction 
of its road,®*^ or requiring that it shall complete a 
certain number of miles each year;®® and, where the 
time for completion is so limited, the company has 


light of such purpose—•William 
Danzer & Co. v. Western Maryland 
Ry Co. 165 A, 463. 164 Md. 448. 
S4u Ala—Alabama Cent. R Co. v 
Alabama Public Service Commis¬ 
sion. 76 So 862, 200 Ala. 536. LuR. 
A.1918C 293. 

Ibeason. for ztile 

The railroad cannot be compelled 
to trespass on another’s lands—'Ala¬ 
bama Cent. R Co v. Alabama Pub¬ 
lic Service Commission, supra. 

86. Md.—William Danzer & Co v. 
Western Maryland Ry. Co., 165 A. 
463, 164 Md 448—^Adamstown Can¬ 
ning & Supply Co V. Baltimore & 
O. R Co, 112 A. 286, 137 Md. 199. 

86; Tex.—^Beaumont, etc. R Co. v. 

Moore. CivApp., 174 S.W 844. 

51 O.J. p 1008 note 94. 

87. Ark—^Harbottle-Bailey Coal Co 
V. Bolton-Hale Coal Co., 234 SW. 
476, 150 Ark. 473. 

51 C.J p 1008 note 95. 

88. Iowa.—Cedar Rapids, etc, R. Co. | 


V Chicago, etc, R Co., 124 HW. 
323, 145 Iowa 528. 

61C.J. P 1008 note 96 

89. Ill —Chicago, etc, R Co. v Dun¬ 
bar, 96 Ill. 671. 

Minn.—^Blake v Winona, etc, R, Co., 
19 Minn, 418, 18 Am.R. 345. 

Right to construct lateral branch 
roads see supra § 51. 

90. N T.—Astor v. NTew York Ar¬ 
cade B Co., 1 H.T.S. 174, 48 Hun 
662, affirmed 20 N.E. 694, 113 N 
T. 93, 2 LR A 789—Bailey v JSTew 
York Arcade R Co., 1 NT.S 304, 
affirmed 20 N E. 694, 113 N.Y. 616 

91. N Y —^Astor V Hew York Ar¬ 
cade R Co, 1 H.Y.S 174, 48 Hun 
662, affirmed 20 NB 594, 113 N.Y 
93, 2 D BA.. 789. 

51 CJ. P 624 note 26. 

92. N J —Schlicher v, Trenton, etc, 
R Co, 75 A 809, 73 NJ.Eq. 425. 

61 C.J. p 624 note 27. 

93. Iowa.—Snell v. Leonard, 8 N.W 
425, 55 Iowa 553 

94. U.S —City of Memphis v. St. j 
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I Louis & S F. R Co, 183 F 529, 
I 106 CCA 76 

I A brazLbh track to connect with 
! private tracks of a cotton compress 
company was held not to be a termi- 
nal facility or a turnout or switch 
within the meaning of a statute au¬ 
thorizing the construction of such 
tracks —City of Memphis v. St. 
Louis & S. F. R. Co., supra. 

95. HI —Walther v. Chicago, etc, R 
Co, 117 I11.APP 364, affirmed 74 N 
E. 461, 215 Ill. 466 

Me—Bangor, etc,, R. Co v. Smith, 
47 Me. 34. 

Lateral or branch roads as distin¬ 
guished from switches and sidings 
see supra $ 51. • 

96. Ill—^Lake Shore, etc, B Co v 
Baltimore, etc, R Co, 37 NE 91, 
149 111. 272. 

51CJ. p 624 note 32., 

97- Conn—^Danbury, etc, R. Co v 
Wilson, 22 Conn 436. 

61 C J. P 624 note 34. 

98. CaL—^Madera R. Co. v. Raymond 
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no absolute right to extend its road beyond the point 
completed at the expiration of such time The 
commencement of the railroad, within the meaning 
of such statutes, is the actual commencement of the 
work of construction ^ The time specified by a stat¬ 
ute or charter for the commencement or completion 
of a railroad is not, however, irrevocable, but the 
legislature and the railroad company may by mutual 
consent change it at any time,^ or the legislature 
may grant an extension of time ,3 but a statute 
granting an extension of time for the completion of 
any railroad not finished within the time originally 
limited does not extend the time originally limited 
for the commencement of its construction,^ or have 
the effect of reviving a company whose corporate 
powers have already been forfeited at the time of 
the enactment of the statute;^ nor does a general 
statute extending the time for the construction of 
railroads already in default apply so as to extend the 
time for constructing a railroad not then in default ® 
A contract between a railroad company and a land- 
owner, by which the railroad company agrees to con¬ 
struct a bridge over its road at a certain point with¬ 
in a certain time after the completion of the road, 
imposes no obligation on the company to complete 
the road within any particular time or within a rea¬ 
sonable time.*^ Statutes declaring a forfeiture are 
not to be extended by implication beyond their direct 
meaning.^ 

Switches, sidings, branches, and extensions. Stat¬ 
utory or charter provisions limiting the time for 
the construction of a railroad do not apply to the 
construction of sidings and switches,^ or to branch 


lineSji® even where such branch lines are described 
in the articles of incorporation as a line of rail- 
road.ii If the company has constructed its road 
within the time limited, it may subsequently con¬ 
struct from time to time such switches and sidings 
as may be necessary for the handling of its busi¬ 
ness or proper operation of the road^^ So, also, 
the time limited for the construction of a railroad 
applies to the road as authorized by its charter and 
not to an extension authorized by a subsequent stat- 
ute.^^ Where a company is authorized to construct 
two branches from different places converging at a 
certain point, it is immaterial which of such branches 
is constructed first.^^ 

§ 124. Maintenance and Repair 

a. In general 

b. Switches, spurs, and sidings 

a. In General 

A railroad company Is under a duty to maintain Its 
road In such condition and repair as properly to per¬ 
form its duties to the public. 

Since, as discussed infra § 390, it is the duty of a 
railroad company which has constructed a railroad 
to operate it, it is also its duty to maintain the road 
in such condition and repair as properly to perform 
its duties to the public,^® and in some cases rail¬ 
road commissioners are invested with authority to 
determine the necessity for, and character of, such 
repairs but it has been held that such a commis¬ 
sion has no Jurisdiction over a railroad making re¬ 
pairs which are mere replacements.^^ ^ railroad 


Granite Co, 87 P 27, 8 Cal.App 
668 

51 C J p 625 note 35. 

99. Mich—Muskegon, etc, K Co v. 
Muskegon Heights, 162 NW, 92, 
194 Mich 643 

51 C J. p 625 note 36 

1. N J —State v Bergen Heck R 
Co. 20 A. 762. 53 NJLaw 108 

2. Ill —^Ross V Chicago, etc., R Co, 
77 Ill 127. 

3. N J,—State v. Bergen Heck R 
Co, 20 A 762. 53 H.JLaw 108. 

61 CJ. p 626 note 41. 

^ NY —^Farnham v. Benedict, 13 N 
B 784, 107 NY. 169 

B. NY.—Farnham v Benedict, su¬ 
pra—Sodus Bay, etc., R Co. v 
Lapham, 43 Hun 314, 6 NYSt 169. 

6. NY —^In re Brooklyn, etc, R Co, 
72 NY 246. 

7. Ill —St Louis, etc, R. Co. v. 
Lurton, 72 Ill 118. 

a Cal—^Northwestern Pac R Co 
V Lambert, 137 P 1116, 166 Cal 
749, followed in Northwestern Pac 


R Co V Snider, 137 P. 1119, 166 
Cal 781. 

9. Cal—Areata v Areata, etc, R- 
Co, 28 P 676, 92 Cal 639 

Pa—Pottsville Borough v. People's 
R. Co, 23 A 900, 148 Pa 175. 

61 C.J p 625 note 47. 

10. Pa—^Pittsburgh, etc, R Co v 
Pittsburgh, etc., R Co, 28 A. 155, 
169 Pa 331 

61 C J, P 626 note 48. 

11. Cal—^Northwestern Pac R, Co. 
V. Lambert. 137 P. 1116, 166 CaJ. 
749, followed in Northwestern Pac 
R Co v. Smder, 137 P. 1119, 166 
CaJ 781. 

12. Pa—^Pottsville Borough v. Peo¬ 
ple's R. Co, 23 A. 900, 148 Pa. 175. 

13. N Y —^Hamilton v New York, 
etc, R. Co., 9 Paige 171 

14. Ark—St Louis, etc., R Co. v. 
Petty, 37 S.W 300, 68 Ark, 94. 

15. U S —^Lowden v. Denton, CCA 
Mo, 110 F 2d 374, oertioTan denied 
Denton v Lowden, 60 S.Ot. 1100, 
310 U S 652, 84 L.Bd. 1417. 

51 C.J p 626 note 55. 
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Mandamus to compel maintenance 
and repair see Mandamus S 231 d 
( 2 >. 

16. Kan —State v. Kansas Cent. R. 
Co, 28 P 208, 47 Kan. 497. 

51 C J. p $26 note 56. 

Saffidenoy of findings and orders 
The public utility commission's 
fact findings and order dismissing Its 
order to show cause for denial of 
order to correct Improper conditions 
in railroad company's yards because 
of absence of suflttcient switch lights 
were not manifestly against weight 
of evidence, unreasonable, or unlaw¬ 
ful and were not unlawful or unrea¬ 
sonable because of commission's al¬ 
leged refusal to determine whether 
refiectonzed target switch signals 
were safe, where there was no show¬ 
ing that accidents would be caused 
by use of refiectonzed targets.—Co¬ 
operative Legislative Committee of 
Transp. Brotherhoods v. Public Util¬ 
ities Commission, 86 NB2d 554, 151 
Ohio 325. 

17. PjBL—^^Sehuylkill R. Co. v. State 
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company, for the purpose of making necessary re¬ 
pairs, may dig up and temporarily disturb the sur¬ 
face of a street within the limits of its locationA^ 
It is also the duty of a railroad company to exer¬ 
cise ordinary care in guarding against probable ob¬ 
structions of its track from causes not located on its 
own right of way,^® and it may maintain a suit in 
equity for their removal from adjacent lands if they 
are of such a character as to constitute a source of 
danger.^0 Jn the absence of statute, a railroad 
company is not bound to keep in repair bridges on 
the company’s right of way, but not m the roadbed, 
and not constructed by the company or required for 
its purposes,®^ 

b. Switches, Spurs, and Sidings 

In the absence of statute or contract, a railroad com¬ 
pany ordinarily Is under no duty to continue the main¬ 
tenance of a spur track for the benefit of private In¬ 
terests. 

In the absence of a duty imposed by statute or 
contract, a.railroad company is not obligated to con¬ 
tinue the maintenance of a spur track for the bene¬ 
fit of private interests.22 Where, however, a switch 
track built and owned by pnvate industries had be¬ 
come a part of the main line, was used for the 
benefit of the railroad company to serve such in¬ 


dustries, and could be used to serve other shippers 
and the public at large, the railroad company was 
held to be under a duty of maintaining such switch 
track.^3 In order to invoke a constitutional provi¬ 
sion relating to the duty of a railroad company to 
maintain switch connections with pnvate sidings, it 
is essential that the conditions set forth in the pro¬ 
vision be shown to exist^^ 

Contract. Within limitations imposed by consti¬ 
tutional or statutory provisions, a railroad company 
has the right to contract with respect to the main¬ 
tenance of switches, spurs, and sidings for the benefit 
of private interests,25 and the respective rights of 
the parties rest entirely on the contract made.^® A 
duty to continue the maintenance of a spur track 
does not arise from a promise of the railroad un¬ 
supported by a valid consideration.^'^ A contract by 
a railroad company to construct a switch to plain¬ 
tiff’s quarry does not require the company to main¬ 
tain such switch in repair after its construction.^® 

Cost of maintaining a side track or trestle oper¬ 
ated on the property and for the benefit of an in¬ 
dividual is, in the absence of a contract or valid or¬ 
der of the public service commission to the contrary, 
on the individual,®® unless a statute provides other- 


Public Service Commission, 86 Pa 
Super. 259. 

18. Mass—Kew York Cent, etc., B. 
Co, V Cambridge, 71 ITB 557, 186 
Mass 249. 

51 C.J P 626 note 58. 

Ordinajice req.ulxing' license 

(1) A city ordinance forbiddingr 
the digsrinST TO of any street or oth¬ 
erwise obstructing it without first 
obtaimng a written license from the 
superintendent of streets will not be 
construed as applying to a railroad 
company in making necessary re¬ 
pairs within the limits of its loca¬ 
tion at a street crossing—^N'ew York 
Cent, etc, R Co. v Cambridge, 71 
N.B 557, 186 Mass. 249. 

(2) Bftect of ordinance on right to 
lay tracks in street see supra S 107 

19. Ky—jPilbm v. Chesapeake, etc, 
R. Co, 16 S.W. 92, 91 Ky. 444, 13 
KyXf 14- 

51 C.X p 626 note 59. ~ 

20. Kyj—^Louisville, etc., R. Co. v. 
Johnson, 37 S.W, 844, 100, Ky* 153, 
18 Ky L. 624- 

51 C.J. p 626 note 60. 

21. SC—^Felder v. Southern R. Co, 
57 S B 524, 76 S C. 554. 

22. Ga.—Southern Ry. Co v. Toc- 
coa Rock Crushing Co., 171 SB 
179, 47 Ca App. 558. 

23. Ill,—Alton R. Co. v. Xllinozs 
Commerce Commission ex rel 

' Mbul4ing-Brownell Corp^, 16 K.B 


2d 508. 368 IIL 584, affirmed Alton 
R. Co. V. Illinois Commerce Com¬ 
mission, 59 S.Ct. 840, 805 US 548, 
83 L Bd. 344 
Fublio swltdies 

The statute requiring railroads to 
maintain adequate switches, spurs, 
and side tracks for handling freight 
transported by such railroads re¬ 
quires maintenance of public, not 
private, switches.—ooth-Kelly 
Lumber Co v. Southern Pac Co., C 
A-Or., 183 F 2d 902 
Switoh trade across public thorough¬ 
fare 

Where railroafi used switch track 
built by pnvate funds and for most 
part on private property, but cross¬ 
ing public thoroughfares for rail¬ 
road's benefit to serve industries lo¬ 
cated on switch track, and could use 
I it and extensions of it to serve other 
shippers and public at large, the 
switch track and extensions consti¬ 
tuted a part of the earner's system, 
as regards earner's duty to main¬ 
tain switoh track—^Altoo R. Co, v 
Illinois Commerce Commission, XU., 
59 set. 340, 305 US. 548, 83 L.Bd. 
344. 

24. TJS—^Montgomery v. Atchison, 
T. Ss S. F. Ry. Co, CCAOkl, 89 
F.2d 94. 

Quantity of business 
In order to invoke provisions of 
constitutional provision relating to 
maintenance of switch connection by 
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railroad, quantity of business must 
be sufficient to Justify switch, and 
owners of industry must defray ex¬ 
pense of construction and repair.— 
Montgomery v. Atchison, T. & S. F. 
Ry Co, CCAOkl, 89 F 2d 94. 

2B. Mich—Grand Rapids & I. Ry. 
Co V Michigan Railroad Commis¬ 
sion, 160 WW. 164, 183 Mich 383 
28- Ark —Standard Gravel Co v. 
Missouri Pac R Co, 43 S.W.2d 
246, 184 Ark 1194. 

Md—William Danzer & Co. v. West¬ 
ern Maryland Ry. Co., 165 A. 463, 
164 Md. 448. 

61 aj. p 1007 note 91 

27. Ga—^Lucas v Southern Ry. Co, 
61 SB. 404, 130 Ga. 606—Southern 
Ry Co V Toccoa Rock Crushing 
Co, 171 SB 179, 47 Ga App 668 

Damnum absque Injuxla 
Quarry owner, having no right to 
continued maintenance of spur tra^k 
erected for his benefit, could not re¬ 
cover from railroad for depreciation 
in value of quarry caused by removal 
of spur track, such damage being 
damnum absque mjuria —Southern 
Ry. Co. V. •Toccoa Rock Crushing 
Co, supra. 

28. Mo —Stolle Stone Co v Mis¬ 
souri Pac R, Co., 175 SW, 260, 189 
Mo App. 683. 

29. NC—Aileen Mills v. Norfolk- 
Southern R Oo., 140 S.B 306, 194 
N.<X 647. 
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wise.*® The cost of such maintenance, however, 
may be fixed by valid agreement, in which case the 
contract determines the obligation to pay such 
costs.®^ 

§ 125. Remedies 

A railroad company may be enjoined from com¬ 
mencing the construction of its road where it has failed 
to comply with statutory provisions on which construc¬ 
tion of the road is conditioned. 

If a railroad company has not complied with a 
statutory requirement which is a condition precedent 
to the commencement of the construction of its road, 
a person whose property will be inj*uriously affected 
thereby may enjoin the company from commenang 
the work of construction 32 If a railroad company 
fails to commence or complete the construction of 
its road within the time limited by statute or its 
charter, the state alone can ordinarily take advantage 
of the failure and object to a continuation of the 
work of construction,33 and such failure may be 
waived by the state and an extension of time 
granted.34 

In the absence of such an extension or after it 
has expired, if the railroad company has not com¬ 
menced the construction of its road, a landowner 
may resist a subsequent condemnation of his land 


therefor,35 or, if partly completed, he may resist 
any new condemnation of his property for extend¬ 
ing the road beyond the point then completed ;3 6 
but, if the company before the expiration of such 
period has acquired the right of way, he cannot pre¬ 
vent the company from continuing the construction 
of Its road thereon after the time limited for its 
completion has expired.37 

So, also, if a landowner has agreed to convey 
a right of way before the expiration of the time 
limited, he is not released from his agreement where 
there is an extension of time for the construction 
of the road.38 Where during the process of con¬ 
struction a controversy arises between a landowner 
and the company as to the true location of the road, 
which is a disputable question of fact depending 
on parol testimony, the court will not grant a pre¬ 
liminary injunction restraining the construction of 
the road, but will require the company to give se¬ 
curity for the damages which the landowner may 
sustain if the decision on final hearing is adverse to 
the railroad company.39 Where a railroad company 
has by contract bound itself to construct and main¬ 
tain a siding for the benefit of a landowner, a court 
of equity may compel specific performance of the 
contract.^® The railroad is liable in damages for 
failure to construct according to its agreement^^ 


30. Wis—^New Dells Lumber Co v 
Clucasro, St. P., M & O By. Co, 
276 NW. 632, 226 Wis 614. 

31. Ark —Standard Gravel Co v. 
Missouri Pac R. Co., 43 S W,2d 
246, 184 Ark. 1194 

Iowa.—State v. Sprague, 281 KW 
349, 226 Iowa 766 
51 C J p 1008 note 98. 

Contract construed 

(1> An agreement between tlie 
state and a railway company for 
construction of a spur track from 
state property to the main track of 
the railway company, where by the 
first section thereof the state was 
obligated to pay the actual cost of 
materials necessary for construc¬ 
tion, maintenance, or operation of 
the track and by the second section 
thereof the railway company was to 
construct, maintain, and operate the 
track, was held to obligate the state 
to pay the cost of mamtenance while 
obligating the railway company to 
perform the physical acts necessary 
for such maintenance.—State v. 
Sprague, 281 NW. 849, 226 Iowa 766. 

<2) One using six hundred slxty- 
two feet of one thousand eight hun¬ 
dred-foot spur track under agree¬ 
ment to pay one half of construction, 
mamtenance, and rental costjs of 
track used was held properly charged 
with pne half of one, third of total, 
cost —^Rockcastle River Ry. Co. v. 


-Jewell Coal Co., 74 SW.2d 840, 255 
Ely 389 

(3) Evidence of previous corre¬ 
spondence and oral discussions war¬ 
ranted conclusion that railroad com¬ 
pany, which submitted detailed writ¬ 
ten estimate of costs in repalrmg 
defendant’s switch track and re¬ 
ceived instructions from defendants 
to repair tracks, was entitled to re¬ 
cover actual cost of repairing track 
and not merely the estimated cost — 
New Orleans Terminal Co, v. Dixie 
Rendering, LaApp, 179 So. 98. 
Change of grade 

Where the contract relating to the 
construction of a spur track imposed 
the cost thereof, except for the rails, 
on the owner of the property, and 
railroad changed main line grade, ex¬ 
pense of making spur track conform 
thereto was held repulred to be borne 
by owners of spur track —^Black's 
Executors and Trustees v Louisville 
& N R. Co, 47 SW.2d 69, 242 Ky. 
617 

Ztems recoverable 

A railroad company suing for bal¬ 
ance due on contract recLuinng de¬ 
fendant to pay cost of repair of 
switch track could not recover an I 
item, representing rails which were i 
not used by railroad company in the 
performance of the work, or a charge 
of overhead on labor and zpaterial, 
where railroad company did not in- 
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elude the overhead charges in de¬ 
tailed estimate furmshed defendant 

—New Orleans Terminal Co. v. Dixie 

Rendering, LaApp, 179 So 98. 

32. NT—^Astor v. New York, etc., 
R. Co., 1 NT.S. 174, 48 Hun 562, 
afiEtrmed 20 N.E. 594, 113 NT. 93, 
2 L.RA 789 

33. Ill.—^Ross V. Chicago, etc, R. 
Co , 77 Ill 127. 

Mo.—Atlantic, etc, R. Co v. St. 
Louis, eta, R. Co, 66 Mo. 228. 

34i HL—^Ross V. Chicago, etc, R 
Co , 77 m 127. 

35. N T —^In re Brooklyn, etc., R 
Co, 72 N T. 246 

36. Me —^Peavey v Calais B Co, 30 
Me. 498. 

37- Mo—Atlantic R Co. v Chicago, 
etc, R. Co, 66 Mo 228. 

38- Ill.—^Ross V Chicago, etc., R 
Co, 77 lU. 127. 

39. U-S—^Rainey v Baltimore, etc, 
R.Co,CC.Pa.l5P 767. 

40. W.Va.—M M. & D. D. Brown v. 
Western Maryland Ry. Co., 99 S B 
467, 84 W.Va. 271. 4 A.L.B. 622. 

41- Okl—St Louis, etc, R Co v 
Parmers’ TJmon Gin Co, 125 P. 894, 
34 OkL 270. 

61 GJT, p 627 note 76. 
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Cost of maintenance and repair. The railroad 
company may sue to enforce valid agreements with 
respect to the cost of maintaining and repairing side 
or spur tracks for the benefit of private interests.^^ 

§ 126. Interference with Construction 

Interference with construction of the road by the 
railroad company may be enjoined in a proper case. 

It has been said that the courts are loath to inter¬ 
fere with the construction of railroads.^^ When 
the ownership of certain land over which the rail¬ 
road seeks to construct a track is in dispute, an or¬ 
der granting an injunction to the railroad, restrain¬ 
ing defendant from interfering with the construc¬ 
tion, will not be reversed when the railroad has con¬ 
structed its track according to the terms of that or¬ 
der pending the appeal,but the order granting the 


injunction should not have been made unless the 
railroad was likewise enjoined from proceeding with 
the construction so as to preserve the status quo.^S 

It has been held that a state statute cannot inter¬ 
fere with the federal government in the construction 
and maintenance of a railroad right of way acquired 
by the condemnation decree of a federal court.^® 

§ 127. Penalties for Failure to Construct or 
Maintain 

Penalties for failure to construct a crossing are 
considered infra § 147; and penalties for violation 
of regulations as to the operation and maintenance 
of the railroad are discussed infra §§ 437-446. 

Examine Pocket Parts for later cases. 


B. PLA2T AND MODE OF CONSTEUCTION 


§ 128. In General 

In the absence of statutory restrictions or agree¬ 
ments, a railroad company may construct its tracks on 
any part of the right of way it deems proper. 

In the absence of any statutory restriction or 
agreement, a railroad company is not obliged to con¬ 
struct its track in the center of its right of way,^^ 
but may construct it on any part of the right of way 
It may deem proper,^® and after construction may 
subsequently change its location to any point within 
the limits of the right of way.^9 So, also, in the 
absence of any restriction as to how the track shall 
be constructed with respect to the surface of the 
ground, the company is not obliged to construct it 
on the surface,®® but may elevate its tracks when¬ 
ever the character of the country makes it either 
convenient or necessary,or it may construct them 


under ground ®2 it is also discretionary with the 
railroad company, where it is authorized to construct 
a road between different points, as to where it will 
begin the work of construction,®® provided it is on 
the line authorized by the statute or charter,®^ and, 
where a railroad company is authorized to cross a 
river by means of a bridge or ferry “as may be most 
convenient,^’ the decision as to which is most con¬ 
venient rests with the railroad company.®® 

Branch roads, A railroad company authorized to 
construct a branch road may begin at a point remote 
from the main line,®® provided it is the bona fide 
intention of the railroad company to continue it to 
a connection with the main line.®^ 

Stations, baggage rooms, cmd platforms. Where 
the regulation and control of railroads are in the 


43. Ky.—Louisville & N. R Co. v. 

Dry Branch Coal Co., 117 S.W 2d 

1003. 274 Ry. 82. 

Aotlon against assignor 

Ky—^Louisville & N R Co. v. Dry 

Branch Coal Co., supra. 

Bvldenoe explaining amhlgnons con¬ 
tract 

(1) In weighing evidence of prior 
correspondence and oral discussions 
which were competent to explain am¬ 
biguity in contract for repair of 
switch track, motives of parties must 
be considered —New Orleans Ter^ 
minal Co v. Dixie Kendenng, La. 
App., 179 So. 98. 

(2) A railroad company’s state¬ 
ment, in letter to defendant, that 
work of repairing track would be 
started on receipt of certified check 
in a designated amount to cover 
‘‘costs'* of repairs, did not warrant 
conclusion that railroad agreed to do 


work for amount of check, where 
word “costs” referred to detailed es¬ 
timate of costs contained in earlier 
portion of letter.—New Orleans Ter¬ 
minal Co. V. Dixie Rendering, supra 

43, NC—Seaboard Air Line B Co. 

V Thompson, 91 S.E 1013, 178 N.O 
258 

44. N.C—Seaboard Air Line R. Co, 

V Thompson, supra 

4B. N.C—-Seaboard Air Line R. Co 

V Thompson, supra 

46. N.T.—Sells v. Defense Plant 
Corp, 66 NH2d 289, 296 NT. 227 

47. W.Va—Ohio River, etc, R Co 

V Johnson, 40 SE 407, 60 W.Va 
499. 

51 C J. p 627 note 79. 

48. Mo.—^Munkers v. Kansas City, 

etc, R. Co, 60 Mo 334, i 

61 C J p 627 note 80 I 
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I 49, Mo —^Dougherty v. Wabash, 
etc, R. Co, 19 Mo App 419 

50- Pa—Sparks v Philadelphia, 
etc, R Co, 61 A 881, 212 Pa 106. 

51. Ky—^B^ilton v Short Route R 
Transfer Co, 4 S.W. 332, 86 Ky 
640, 9 KyL. 291. 7 Am S R. 619 

61 C.J p 627 note 83. 

52. Pa —Sparks v Philadelphia 
etc, R Co, 61 A 881, 212 Pa 106. 

61 C.J p 627 note 84 

53. Pa —Cleveland, etc,, R Co v 
Speer, 66 Pa 326, 94 AmD. 84 

6A Pa —Commonwealth v. Frank- 
Im Canal Co . 21 Pa 117. 

55. N J —^Easton v New York, etc, 
R Co., 24 N JEq. 49 

56. Ark—et, Louis, etc., R Co v 
Petty, 37 SW 300, 63 Ark 94 

57. Ark—St Louis, etc., R Co v 
Petty, 21 SW. 884, 67 Ark. 869, 39 
LRA 434. 
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public service commission, the commission may order 
the construction and plan of construction of im¬ 
provements of approaches to stations whenever 
necessary,®® and a plan submitted to the commission 
by the railroad, which is dangerous, may be re¬ 
jected by it.®® The material to be used in con¬ 
struction of a station is a matter for the discretion 
of the commission,®® and its order, when reasonable, 
will not be interfered with.®i Baggage rooms and 
platforms ordered constructed by the public service 
commission adjacent to a team track need not be 
constructed along and adjoining the team track 
Surroundings and approaches to stations must be 
constructed and maintained in a reasonably safe 
manner.®® 

§ 129. Construction in or along Streets and 
Highways 

a. In general 

b. Construction at, above, or below grade 
a. In General 

Where a railroad company is duly authorized to 
construct its railroad along a public street or highway, 
its right IS subject to reasonable regulation by the munic¬ 
ipality. 

The right to construct a railroad cm public streets, 
within corporate limits, is subject to reasonable regu¬ 
lations imposed by the municipality, ®4 although such 
regulations cannot abridge or impair the rights and 
franchises of the railroad company as granted by the 
legislature,®® and whenever a statute and an ordi¬ 
nance conflict, the former must control.®® The 
right to construct a railroad on or along a street 
or highway gives the railroad company no right to 


destroy the street or highway®*^ unless the legislature 
has so enacted,®® nor does municipal consent to 
the construction of a railroad in a street confer any 
right to obstruct the street,®® or impair the value 
of abuttmg property/® but it is the duty of the rail¬ 
road company so to construct its road as not un¬ 
necessarily to injure the street or highway or im¬ 
pair the rights of the public in its use.^^ 

Where municipal consent for the construction of 
the railroad is necessary, the municipality may, in 
granting it, do so subject to reasonable conditions,*^^ 
such as pertain to the mode of construction,*^® or the 
performance of certain acts on the part of the rail¬ 
road company, such as grading, paving, and the 
like,*^^ and a railroad company assenting to or con¬ 
structing its road under an ordinance prescribing 
such conditions will be bound thereby/® but the 
municipality will also be bound by its part of the 
agreement in respect to the rights and privileges con¬ 
ferred if it had authority to make such agreement/® 

Where a railroad company is authorized to con¬ 
struct its road along a street, it need not necessarily 
construct it in the middle of the street,*^7 and a mu¬ 
nicipality cannot compel a railroad to move its tracks 
from its private right of way along the side of a 
street to the center of the street;*^® but a provision 
in a franchise to use a public highway, requiring a 
change of the location of the tracks from the side 
to the center of the highway on permanent improve¬ 
ment thereof by paving, must be complied with/® 
The grade of a street is not altered by authorizing 
a railroad company to lay its tracks in a street on 
condition that it pay all damages occasioned by any 
change of grade,®® 


58. Vt —^Bacon v Boston, etc, E 

Co, 77 A 858, 83 Vt, 628 

69. Vt —Bacon v Boston, etc., K 

Co., supra. 

60- Okl—St Louis, etc, K Co. v 
Sutton, 119 P 423, 29 Okl 563 

61. Okl—St Louis, etc., R Co v. 
Sutton, supra 

62. Vt —^Bacon v Boston, etc,, R. 

Co, 77 A 868, 83 Vt 628 

63. Vt—Sabre v Rutland R Co, 

86 A. 693, 86 Vt 347, Ann Cas 
1916C 1269 

64. Ill—Pittsburg:, etc, R Co v 
Chicago, 42 NB 781, 169 Ill 369 

61 C.J p 628 note 99. 

65. Ky.—Owensboro v. Owensboro, 
etc, R Co., 40 S.W 916, 19 Ky L. 
449 

N J.—^Allen t. Jersey City, 22 A. 267, 
53 NJLaw 622. 

66. Wia —Oshkosh First Cong 
Church V. Milwaukee, etc, R. Co, 
46 N-W 1086, 77 Wis 168. 

74 C. J S —36 


67. Pa—^Harnish v Quarryville B 
Co, 92 A 501, 246 Pa 426 

51 C J p 628 note 3. 

68. WVa—^Moundsvillo v, Ohio 

River R Co, 16 S E 614, 37 WVa. 
92, 20 LRA 161 

69. Ind—^Tate v, Ohio, etc, R. Co, 
7Ind 479 

Tenn—^Pepper v. Union R. Co, 85 S 
W 864, 113 Tenn 63 

70. La —^Lewis v Colorado South¬ 
ern, etc, R. Co, 47 So 906, 122 La, 
672 

71. Tenn—^Pepper v. Union R Co, 
85 S.W 864, 113 Tenn 63 

61 C J. P 628 note 7. 

72. Md—^Northern Cent. B. Co. v, 
Baltimore, 21 Md 93, 

W Va —^Moundsville v, Ohio River 
R. Co, 16 SE. 614, 87 WVa 92, 20 
LR.A 161. 

73. W. Va —MoundsviUe, y; Ohio 
River R. Co, supra. 
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74. WVa—^Moundsville ▼. Ohio 
River R Co , supra 

51 C J. p 628 note 11. 

76. Gra—^Lamb v Robinson, 87 SB 
17, 144 Ga 334 

WVa—^MoundsviUe v. Ohio River 
R Co, 16 SE 614, 87 WVa 92, 
20 L.R A 161. 

76, Ill —Chicago, etc., B Co v 
Quincy, 27 NB 282, 136 III. 489 

77- Wis—Oshkosh First Cong 
Church, etc v Milwaukee, etc, B 
Co, 46 NW 1086, 77 Wis. 168. 

78. Wis—State v. Milwaukee Light, 
etc, Co., 180 N.W. 938, 173 Wis 
225 

79. Ohio—State v Columbus, etc. 
Electric Co, 136 IT.E. 297, 104 Ohio 
St 120. 

80. Ohio^Llttle Miami B. Co. v. 
Martin, 1 Ohio Bee., Reprint, 440, 
lOWestLJ 54. 
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Lights. A railroad cannot be compelled to light 
streets adjacent to its tracks unless the presence of 
the railroad renders additional street lighting nec¬ 
essary. 

b. Oosstxiictioii. at, above, ox below Grade 

While a railroad constructed along a publio street 
should ordinarily conform to the grade of the surface 
of the street, the company may be authorized or re¬ 
quired to construct Its tracks above or below grade. 

Where a railroad is constructed along a street, it 
should ordinarily conform to the grade of the sur¬ 
face of the street and an ordinance requiring con¬ 
formity to the street grade must be complied with,-83 
but owing to the variations in the grade of many 
streets and the necessity of maintaining a uniform 
grade for the railroad, conformity to the street grade 
is often impracticable, and in such case the rail¬ 
road company may construct cuts and fills provided 
the use of the street is not unnecessarily interfered 
with.3^ Such necessary elevations and depressions 
of the track may be authonzed by a municipality,^5 
and, in the exercise of its police power, a municipali¬ 
ty which has granted a railroad the right to lay its 
tracks m a street may, when necessary, by a rea¬ 
sonable ordinance, require the elevation of the 
tracks,36 but it cannot impose such restrictions as 
to the grade of the railroad as will practically de¬ 
prive the company of a statutory right to construct 
its road in the street;3*^ and, where a railroad is 
constructed to conform to the existing surface of 


a street which has not been graded to the established 
line, the railroad company should not be required 
to raise or lower its tracks to such line until the city 
has graded the street conformably thereto 33 

When the company charter was accepted under 
laws reserving to the legislature the right to alter, 
modify, or repeal it, by a subsequent act the rail¬ 
road may be required to elevate or depress its 
tracks along its right of way within the limits of a 
street 39 Where municipal consent is essential to 
the occupancy of a street by a railroad, such con¬ 
sent is also necessary for any subsequent material 
change m the mode of construction, such as a 
change in the grade of its tracks.30 Authority to 
construct an elevated railroad along and over streets 
carries with it the right to place temporary posts 
in the street.®! 

§ 130. - Restoring and Maintaining High¬ 

way 

Where a railroad Is constructed on a street or high¬ 
way, the company should restore it to its former state 
or to such state as does not unnecessarily impair its 
usefulness. 

Where a railroad company constructs its road on 
a street or highway, it is the duty of the company 
to restore it to its former state or to such state as 
not imnecessanly to have impaired its usefulness.®® 
This IS a cdmmon-law duty,3® but it is frequently 
imposed by statute®^ or ordinance,and is a con¬ 
tinuing duty®® which devolves on a company suc- 


81, DC—Wasliington TermmaJ Co 
V. nistnct of Columbia, 266 F 966, 
49 App.D.a 325. 

I>uty to lisht tracks on public streets 
see infra § 430 

88. Ind—^Tato v. Ohio, etc, R. Co, 
7 Ind. 479. 

61 C J. P 629 note 19. 

83. Iowa—Slatten v. Des Moines 
Valley R. Co., 29 Iowa 148, 4 Am 
R. 206 

61 C.J. 629 note 20. 

84. W.Va.—Arbenz v. Wheelingr, 
eta. R. Co.. 10 SE. 14, 33 WVa. 1. 
6 LrR.A. 371. 

51 C.J. P 629 note 21. 

85. Iowa,—Slatten v. Des Moines 
Valley R Co., 29 Iowa 148, 4 Am 
R 205. 

WVa—^Arbenz v. Wheeling:, etc, R 
Co, 10 SB. 14, 33 W.Va 1, 6 D 
R.A- 371. 

86. Ill.—^Murphy v. Chicagro, eta, R 
Co., 93 NB 381, 247 Ill. 614 

51 C.J. p 629 note 23. 

Abolition of grrade crossings see in¬ 
fra §3 161-167. 

87. Ky —Owensboro v. Owensboro, 
etc., R. Co.. 40 SW. 916, 19 KyD 
449, 


'88. Iowa—Given v, Des Moines, 27 
N.W. 803. 70 Iowa 637 
89. M.Y —^Long Island R. Co v New 
York, 92 NB 681, 199 NY 288. 
90- Pa—Chester v. Baltimore, etc, 
R. Co. 66 A 654, 217 Pa 402 

91. Del,—Solomon v. Philadelphia, 
eta, R Co , 77 A 970, 23 DeL 21. 

92. Mo.-^State ex reL Titus v Wab¬ 
ash Ry. Co.. 103 S.W 1137, 206 Mo. 
261. 

51 C J. p 629 note 30. 

93. Mo—State v. Hannibal, etc, R 
Co, 86 Mo 13. 

W.Va—^Moundsvine v Ohio River R, 
Co, 16 SE 614, 37 W.Va 92, 20 
L..R.A. 161. 

94. NY—Sells v Defense Plant 
Corp., 66 NE2d 289, 296 N.Y. 227 

51 C J. p 630 note 32. 

Stnprovemezit of highway 
Provision of statute requiring rail¬ 
road to pay for improvement of por¬ 
tion of highway occupied by its 
tracks, which imposed lien for cost 
of such improvement, was held not 
ineffective on ground that it was 
vagrue and indeflmte as to property 
to be subject to lien—State v Indi¬ 
ana R. R, 2 N.B2d 404, 210 Ind 222. 
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f 95. Tex —^Houston & T C. Ry Co v 
I City of Houston, Civ App., 41 S W 
2d 362 

Bight of way necessary for streets 
Ordinances were held to make it 
duty of railroads operating trains 
through city to place and keep in re¬ 
pair portions of right of way found 
reasonably necessary for public 
streets—^Houston & T. C Ry. Co. v 
City of Houston, supra. 

96. NY—Sells v Defense Plant 
Corp, 66 N.B 2d 289, 295 N.Y 227 
Pa —Commonwealth v Allegheny 
Valley Railway Co, 14 Pa Super. 
336 

61 C J p 630 note 33. 

Dnty to repair 

(1) Railroad company occupying 
IHirtion of public highway must keep 
that portion of highway occupied by 
its tracks in proper repair, even 
though no such duty is imposed on it 
by charter, franchise, statute, or con¬ 
tract; and, if It fails to do so, it is 
liable for damages caused thereby — 
Geiger v. Pennsylvania R, Co., 30 Pa 
Dist & Co. 107. 

(2) Notwithstanding absence of 
ordinance requiring It, railroad 
maintaining tracks In street must 
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ceeding to the rights and franchises of the company 
which constructed the road.^*^ A county or mu¬ 
nicipality in which the highway is situated cannot 
release the company from this duty,^8 or aid it by 
agreeing to bear part of the expenses of restora¬ 
tion. 8 8 This statutory duty is not discharged by 
merely using ordinary care to maintain the tracks 
along a street,^ but also requires the railroad to 
make such alterations of its highway appurtenances 
as from time to time become necessary to public 
safety and convenience in keeping with regional 
developments and growth of traflSc.^ 

The requirement as to restoring streets and high¬ 
ways does not impose on the railroad company the 
duty of removing all danger incident to the use of 
the railroad lawfully constructed parallel with, and 
in close proximity to, a highway,8 or require the 
railroad company to construct fences or barriers 
in such cases between the highway and the railroad 
track nor is there any common-law duty to do 
so.® Also the requirement does not contemplate 
that the highway shall be restored to its exact 
former state or its use in no degree impaired,® but 
only that there shall be no material and unnecessary 
impairment of its use but it does require that the 
highway shall be restored in such manner as not 
unnecessarily to impair its usefulness for ordinary 
travel® If the railroad is constructed on, and so as 


to destroy the use of, the highway, the highway must 
be reconstructed on a new location.® Where it is 
necessary to construct a new highway, this must be 
done before the original highway is appropriated,^® 
although the contrary has been held;ii and any 
work of restoration must be done within a reasona¬ 
ble time.1^ 

§131. Roadbed and Tracks 

The roadbed and tracks of a railroad should be 
constructed in a skillful manner and with suitable ma¬ 
terials so as to make the railroad safe for travel. 

It IS the duly of a railroad company to construct 
its roadbed and tracks in a skillful manner and with 
suitable materials so as to make the road safe for 
travel,!® and subsequently to keep it in proper con¬ 
dition and repair but the company is not required, 
in order to make travel on the road entirely free 
from peril, to incur a degree of expense which would 
render the operation of the road impracticable.!® A 
state or municipality may, in the exercise of its 
police power, compel a change of the roadbed where 
the safety of the public requires it.!® 

Statutes providing for clearances of structures 
adjacent to the tracks must be complied with ;!^ and 
one seeking to construct a track with less than the 
required clearances must show that compliance with 
the requirement is impracticable.!® The railroad 


keep portion of street so occupied 
and used in repair—Columbus, Del¬ 
aware & Marion Electric Co. v. 
Brown, 181 N.E 654, 42 Ohio App. 
109. 

97. Ha.—Commonwealth v Alleghe¬ 
ny Valley R. Co., 14 Pa Super. 336. 

98. K^.T—^Butm v New Tork Cent., 
etc, R. Co., 90 N.T.S. 909, 100 App. 
Div. 42. 

51 C.J. p 630 note 34. 

99. Minn—^Minneapolis, etc. Elec¬ 
tric Tract Co. v Minneapolis, 145 
NW 609. 124 Minn. 861. 50 ERA., 
NS. 143. 

1. Tex —^International, etc, R. Co 

V Haddox, 81 S.W. 1036, 36 Tex 
Civ App 385. 

2. N.T.—Sells V. Defense Plant 
Corp, 66 NB2d 289, 295 NT. 227. 

3. Conn—^State v. New Haven, etc, 
Co, 45 Conn. 381. 

4. NT.—Coy V. Utica, etc, R Co, 
23 Barb. 643, disapproving Moshier 

V Utica, etc, R. Co., 8 Barb, 427 
B. N.T—Coy V. Utica, etc, R. Co, 

28 Barb. 648, disapproving Moshier 
V. Utica, etc, R. Co., 8 Barb. 427. 

6. Mo.—^Bttenson v. Wabash R. Co., 
154 S.W. 785, 248 Mo. 895. 

51 C J. p 680 note 41. 

7. W.Va.—Arbei^B y. Whoellag, ate., 


R Co, 10 S E 14, 33 W Va. 1, 5 L 
R.A. 871. 

8. W.Va —^Moundsville v Ohio 
River R, Co, 16 SB 614, 37 WVa 
92, 20 ERA. 161 

9 . Pa—^Luzerne v. Monongahela 
Rys Co, 164 A. 26, 303 Pa 37. 

61 C J. p 630 note 44. 

Same width 

Statute permitting railroad to ap¬ 
propriate road, and substitute new 
road therefor, was held to require 
that new road be same kind of road 
as old road; railroad appropriating 
old road discharged obligation under 
statute by reconstructing new road 
with same potential width and With 
same actual width as old road, and, 
while acceptance of reconstructed 
road by township supervisors did 
not, per se, discharge railroad from 
statutory obligations to reconstruct 
new road properly, the fact that 
township officials accepted new road 
as substitute for old road appropri¬ 
ated by railroad and acquiesced 
therein for many years was held evi¬ 
dence that reconstructed ro^ was 
adequate—^Luzerne Tp. v. Monongk- 
hela Rys. Co, supra. 

.10. Utah—BarbogZlo r. Gibson^ 313 
, R. 386, 61 Utah 314^ 

51 CJ, p 680 note 45«. 
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11. Pa —^Danville, etc., R. Ca v. 
Commonwealth, 73 Pa. 29. 

12. Wis —Jamestown v. Chicago, 
etc., R. Co, 34 NW 728, 69 Wis. 
648. 

13. Va.—Fisher v Chesapeake, etc., 
R. Co., 52 BE 373, 104 Va 635, 2 
D.RA,NS, 964. 

51 C J. p 630 note 49. 

14. Me —^Libby v Maine Cent R. 
Co, 26 A. 943, 85 Me. 34, 20 LRA. 
812. 

51 C J. p 630 note 50. 

Maintenance and repair generally see 
supra §124 
Duty of Inspection 

Pa.—Hart v. Reading Co„ Com PI, 
44SchLegRec 157. 

16- HI—^Pittsburgh, etc, R. Co. v. 
Thompson, 56 Ill. 138. 

18. Minn.—Twin City Separator Oo 
V. Chicago, eto., R. Co., 137 N.W. 
19,3, 118 Mmn. 491. 

51 C.J. p 630 note 52. 

17. Mo^-^State v. Brown, 19 SW.2d 
484, 323 Mo 882. 
rShC-J. p GSlnote 58. 

la Mo.—State v. Brown, supra, 
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company may also chang-e the kind of rails on its 
road.3-® A statutory or charter authority to use 
steam as a motive power and to carry freight and 
passengers authorize the company to construct its 
track and roadbed m a manner suitable for the use 
of heavy cars and locomotive engines, and to use 
the heavy “T” rails commonly used on steam rail- 
roads.21 Where a statute prescribes a certain regu¬ 
lation as to the condition of railroad tracks which 
must be complied with by a certain date, a company 
whose road is not completed at the time specified 
is entitled to a reasonable time thereafter to comply 
with the statute.^2 

Gauge. Where a railroad is constructed under a 
statute expressly regulating the gauge, the company 
must conform thereto and cannot subsequently alter 
the gauge of the road,^^ but, if there is no statu¬ 
tory or charter provision or restriction as to the 
gauge, the company may adopt such gauge as it 
may deem proper,^^ and may, after the construc¬ 
tion of the road, change from the gauge originally 
adopted,2S which change may be made without the 
consent of the municipality through the streets of 
which the road is constructed*26 What is a reasona¬ 
ble time for effecting and completing an authorized 
change of gauge depends on the arcumstances of 
the particular case.^^ 

§ 132. Remedies 

The duty of a railroad company to restore a street 
or highway along which a railroad has been built may 
be enforced by injunction in a proper case. 

Where a railroad company fails to restore a street 
or highway, along which a railroad has been built. 


to its former condition as required by statute, it 
may be compelled to do so by mandamus, as con¬ 
sidered m Mandamus § 231 d (2) (c), or by suit in 
equity for a mandatory injunction,^^ and a town or 
municipality which is responsible for the condition 
of Its streets and highways may maintain such 
suit.29 So, also, a municipality may sue to enjoin 
a railroad company from obstructing a highway by 
abandoned structures erected by the company.30 
Where, in consideration of a grant by a municipality 
of the right to construct a railroad on a street, the 
railroad company assumes obligations with respect 
to the mode of construction or work to be done by 
it on the streets so used, the performance of such 
duties may be enforced by a suit in equity^i or the 
municipality may sue for damages for breach of 
the agreement 32 A court of equity has no power 
at the instance of highway commissioners to en- 
j'oin the construction of a railroad on or along high¬ 
ways where such construction is authorized by stat- 
ute.33 

With respect to the rights and remedies of abutting 
property owners, the general rule applies that equita¬ 
ble relief will not be granted where there is an ade¬ 
quate remedy at law 34 An abutting lot owner can¬ 
not enjoin the railroad company from constructing 
its road in a particular manner if the mode of con¬ 
struction is authorized by competent authority,3 5 or 
if the character and extent of the injury which may 
result are merely speculative,® 6 but he may compel 
the restoration of the street where the railroad has 
failed to perform this duty.37 One who suffers no 
injury different from that suffered by the public 
generally cannot enjoin the construction of the 


19. Pa.—^Millvale v Evergreen R 
Co, 18 A. 993. 131 Pa. 1, 7 L.R.A. 
369 

20. Pa—^Millvale v. Evergreen R. 
Co., supra 

21. Pa.—^Millvale v. Evergreen R 
Co. supra. 

22. Me.—Gillln v. Patten, etc., R 
Co., 44 A. 861. 93 Me. 89. 

51 C.J p 631 note 58 

23. Pa.—Western New York, etc., 
R. Co. V. Buffalo, etc., R. Co., 44 
A. 242, 193 Pa. 127- 

51 C J. p 631 note 59. 

2^ N.C —State v. Richmond, etc., 
R. Co. 72 N.C. 634. 

Pa—^MUlvale v Evergreen R. Co., 
18 A 993, 131 Pa. 1, 7 L.RJL 869. 

25. Colo —^Denver, etc., R. Co. v. 
Domke, 17 P. 777, 11 Colo, 247. 

51 aj. p 631 note 61. 

26. Pa —^Millvale v. Evergreen R. 
Co., 18 A. 993, 131 Pa. 1, 7 L.RA. 
369. 


27. Mo.—State v. Missouri Pac R. 
Co , 80 Mo 117. 

28. W.Va.—^Moundsville v. Ohio 
River R. Co., 16 S E. 614, 87 W.Va. 
92, 20 L.R.A. 161. 

Wis—Jamestown v. Chicago, etc, R. 
Co, 84 N.W 728, 69 Wis. 648. 

29. WVa—^Moundsville v. Ohio 
River R Co., 16 S.B. 614, 37 W. 
Va. 92, 20 LRA. 161, 

Wis,—Jamestown v. Chicago, etc, 
R Co, 84 NW. 728, 69 Wis. 648. 
Remedies by or against railroad 
company relating to use of street 
or highway generally see supra 
5 118 

30. N.T.—Village of Skaneateles v. 
Barber, 78 N.Y.S.2d 79. 

Proper parties 

In suit to enjoin obstruction of 
village street by structures which 
had been erected by railroad but 
which had been abandoned by rail¬ 
road, one in possession and control 
of the structures was a necessary 

564, 


and proper party—^Village of Ska¬ 
neateles V. Barber, supra 

31. WVa.—^Moundsville, etc, R. Co 

V Ohio River R Co, 16 S E 614, 
37 W.Va. 92, 20 LRA 161. 

32. Ohio —Cincinnati, etc, R Co 

V Carthage, 36 Ohio St 631. 

61 C J. p 631 note 72. 

33. N.Y —Baxter v. Spuyten Duy- 
vil, etc, R. Co., 61 Barb. 428, 11 
Abb.Pr..N.S, 178. 

34. WVa—^Arbenz v. Wheeling, 

etc., R. Co, 10 S.E. 14, 83 WVa. 
1, 6 LR.A. 371. 

51 C J. p 631 note 74. 

35. Minn.—Twin City iSeparator Co 
V. Chicago, etc, R. Co., 137 NW 
193, 118 Minn. 491. 

61 C.J. p 632 note 77. 

36. Ky —Pulton v. Short Route, 
etc, R. Co., 4 S.W 332, 86 Ky. 
640, 9 KyL 291, 7 Am SR. 619 

37. Mo.—Ettenson v Wabash R 
Co., 154 S.W. 785, 248 Mo. 396. 
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road.38 So, also, if a railroad company has by law¬ 
ful authority constructed its road in a street and is 
not restricted as to the gauge, an abutting lot owner 
cannot enjoin the company from subsequently widen¬ 
ing the gauge.3® 

If, however, the railroad company is proceeding 
m an unauthorized manner which will occasion a 
special injury for which there is no adequate 
remedy at law, the abuttmg landowner is entitled to 
an injunction,^® unless he has lost his right to such 
relief by his laches or acquiescence,^^ or, if the 
road has already been located on the street so as to 
occasion an injury of this character, he may by a 
suit in equity compel the company to relocate its 
tracks.^^ In order to recover damages for in¬ 
juries resulting from nonperformance of duties in¬ 
cidental to the construction of the railroad it must be 
shown that such nonperformance was the cause of 
the injury.^® Where a railroad has occupied a street 
for a long period of time, it will be presumed, in an 
action to restrain continued use of the street, that 
the railroad has acquired the right to use the 
street>^ 

A public service commission, under its power to 
determine the terms and conditions on which a rail¬ 


road company may appropriate a county road, can¬ 
not order the company to construct a highway in 
lieu of one appropriated, as it has agreed to do.^5 

Interference with waters and watercourses. A 
suit in equity may also be maintained to restrain a 
railroad company from wrongfully diverting the wa¬ 
ters of a stream,46 or to compel it to restore a 
stream wrongfully diverted to its former channel,47 
or to remedy an improper mode of construction 
which will occasion constantly recurring injunes by 
overflowing plaintiff's land 48 The statutory duty of 
a railroad company to construct necessary drains 
or culverts in connection with its roadbed necessarily 
implies an obligation to maintain the roadbed m 
accordance with the initial requirements of the 
statute48 and a company failing to discharge such 
duty to the damage of others may be compelled 
to do so by injunction 60 Several landowners may 
unite in a suit for injunctive relief from obstruction 
of a stream by construction of the road.6i 

Measure of damages for destruction of a road is 
only the cost of restoring it to as good a condition 
as It was before the railroad was built,6® and incon¬ 
venience or injury to the traveling public cannot 
be considered.6® 


38. Pa.—WeiWe v. Pennsylvania R. 
Co, 8 PaDist. 309—OOllley v, 
Wilkes-Barre, etc, Pass R Co, 2 
PaDist 91, 12 Pa.Co. 270. 

39. Colo.—^Denver, etc, R Co. v 
Barsaloux, 25 P. 165, 15 Colo. 290, 
10 L.R A. 89 

51 C J. P 632 note 81. 

40. Tenn.—^Pepper v. Union R Co, 
85 SW. 864, IIS Tenn. 53. 

51 C J. p 632 note 82 

41- Wash —^Kakeldy v. Columbia, 
etc, R. Co, 80 P 205, 37 Wash 
675. 

51 C.J. p 632 note 83. 

42. La —^Heptingr v. New Orleans 
Pac R. Co, 36 La Ann 898 

43- Va—Chesapeake, etc, R Co v 
Catlett, 94 SB 934, 122 Va. 232 
51 C J. p 632 note 85. 

Suffloieney of oomplaint 

In an action against a railroad for 
Injuries resulting from leaving 
stumps above the height prohibited 
by law, on a road wluch it con¬ 
structed in place of a part of a pub¬ 
lic road taken for Its right of way, 
fact that plaintiff alleged the injury 


was caused by not restoring the 
original road to its former state or 
to such condition as not to impair 
Its usefulness, instead of from the 
company's failure to cut down the 
stumps in the new road, would not 
bar a recovery, even though the lat¬ 
ter was the proximate cause of the 
injury, where the petition showed a 
cause of action without that aver¬ 
ment, it being merely a legal conclu¬ 
sion—^Hall V Houston & T. <C. R. 
Co, 114 S.W. 891, 52 Tex.Civ.App. 
90. 

44. NT—^Mosner v. Rome, etc, R. 
Co, 6 NTS. 807, 61 Hun 638. 

45. Or.—^In re County Road No 66, 
177 P 426, 90 Or. 619. 

51 C.J p 601 note 47 

46. Kan—^Atchison, etc, R Co. v. 
Long, 27 P. 182, 46 Kan 701, 26 
Am SR 166. 

NT—Garwood v. New Tork Cent, 
etc, R Co, 83 N.T. 400, 88 Am. 
R. 462 

47. NT—Wright v Syracuse, etc., 
R Co, 3 NTS 480, 49 Hun 446, 
affirmed 27 N.B 864, 124 N.T. 668. 


48. Tex—^Burlington-Rock Island R 
Co V. Newsom, Civ.App, 219 S.W 
2d 129. 

49. Tex—^Burlington-Rock Island R 
Co V. Newsono, supra. 

50. Tex—Burlington-Rock Island R 
Co. V Newsom, supra, 

StLfflolenoy of evldenoe 
Bvidence sustained express finding 
of jury that culvert under railroad 
was insufficient to carry surface 
water from ordinary rainfall from 
adjoining land and findings of trial 
court implicit in judgment granting 
a mandatory judgment requiring 
railroad to construct such necessary 
culverts and drains as natural lay 
of the land adjacent thereto might 
require for necessary drainage of 
ordinary rainfall —^Burlington-Rock 
Island R Co v. Newsom, supra. 

51- U. S —^Hagge v ICansas City, 
etc, R. Co., CCMo, 104 P. 391. 

52. Ky—^Big Sandy R Co. v Boyd 
County. 101 S.W. 364, 126 Ky 845. 
81 Ky L, L7. 

53- Ky.—^Big Sandy R. Co. v. Boyd 
County, supra. 
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§ 133. Right to Cros» 

a. In general 

b. Street railroads and other railroads 

occupying streets or highways 

c. Agreement or acquiescence 

d. Injunction 

a. In General 

A railroad company may be authorized to construct 
Its road across the tracks of another railroad company. 

Railroad companies accept their charters and use 
their tracks subject to the power of the state to au¬ 
thorize the construction of other railroads across 
their tracks whenever the public welfare so re¬ 
quires,®^ and this right of crossing is not affected 
by the priority of charters®® or the location or 
construction of the roads thereunder,®® by the com¬ 
parative length or amount of trafiSc on the respec¬ 
tive roads,®'^ or by the fact that the road crossed is 
in the hands of a receiver,®® or that such company 
owns the title in fee to the property crossed,®® 
nor is the right confined to the main tracks, but 
applies to the lateral and spur tracks and switches 
constituting a part of the system and necessary to 
enable the company properly to carry on its busi¬ 
ness.®® The railroad seeking to cross must se¬ 
cure a right of way either by purchase or condem¬ 
nation.®^ 

The right to cross another railroad is generally 
provided for by statutory®^ or constitutional pro¬ 


visions,®® which must be followed,®^ and where so 
conferred by statute it is paramount to a mort¬ 
gage or hen on the property of one of the com¬ 
panies,®® and the physical character of the rail¬ 
road does not aifect the applicability of such a stat¬ 
ute ®® However, the right to cross need not be 
conferred in express terms, since it will be im¬ 
plied from the right to construct a road between 
certain termini, where such crossing is necessary ®7 
Statutory provisions applicable to the crossing of 
one railroad by any new railroad do not apply to 
a new and additional track of a railroad already 
crossing another.®® 

Where it is practicable to locate the second road 
without crossing the first, it should not be permit¬ 
ted to cross and recross the first merely as a mat¬ 
ter of convenience or economy in construction,®® 
and even where the right to cross is conferred by 
statute, it should not, in the absence of unequivo¬ 
cal language, be construed as conferring an absolute 
right to a crossing at the option of the company 
desiring to make it without regard to its necessity 
and the interests of the public.*^® One railroad com¬ 
pany has no right so to cross the track of an¬ 
other as to deprive the latter of the use of the 
track or materially impair the exercise of its fran¬ 
chises;*^^ but a crossing which is not of such a 
character may be made,*^2 and even a temporary 
deprivation may, when necessary to effect the 
crossing, be permitted The inconvenience in op- 


54. WaslL—State v. Northern Pac 
R. Co, 176 P 53S, 104 Wash 406. 

51 C J. P 632 note 94. 

55. Mo.—'Kansas City, etc, R. Co. 

V. Kansas City, etc, B. Co, 24 S 

W. *478, 118 Mo 699 

Ohio —^Lake Shore, etc., R. Co. v. 
Cincinnati, etc, R. Co., 30 Ohio 3t. 
604. 

56. Mo —^Kansas City, etc., R. Co. 

V Kanaas City, etc, R Co, 24 S. 
W 478, 118 Mo. 599. 

61CJ. p 633 note 96. 

67. Wash.—Seattle, etc., R Co y. 
State. 84 P. 661, 7 Wash. 160, is 
AmS-R. 866. 22 LuRA. 217. 

58. N,J.—New Jersey Cent R Co. 

V Pennsylvania R. Co, 31 N.JBa. 
475, reversed on other grounds 32 

756 

59. Pa.—Williams Valley R. Co. v. 
Lykens, etc, R. Co, 44 A. 46, 192 
Pa. 562 

51 C.J. p 633 note 99. 

60. Ala.—^Mobile, etc. R Co v 
Liouisville, etc., R. Co, 68 So. 906, 
192 Ala. 136 

61 C J p 633 notel. 


6l- Wash —State v. State Public 
Works Dept, 286 P. 39, 156 Wash 
666 

Authority to take property of an¬ 
other railroad see Eminent Do¬ 
main S 77. 

62. NT—Edward v. Hudson 
Valley R Co., 84 N.B 962, 192 N. 
T, 139 

61 C:J. p 633 note 3. 

63. U.S.—^Missouri, etc., R Co. v. 
Texas, etc, R Co, aCTex., 10 
P, 497, 4 Woods 360 

61 C J. p 633 note 4 

64. Ind.—^Lake Shore, etc, R. Co v 
Cincinnati, etc, R. Co, 19 N.B 440, 
116 Ind. 578. 

61 C.J, p 633 note 6 

65. Ala—Alabama^ etc, R Co. v. 
South Alabama, etc, R. Co., 3 So 
286, 84 AJa. 570, 6 Arn-SR. 401. 

61 C.J. p 633 note 6 

66. W.Va—Tn-State Tract. Co v. 
Pittsburg, etc., R. Co., 68 S.B. 26, 
67 W.Va. 389. 

61 C.J. p 633 note 7. 

67. Pa.—^Kushequa R. Co v. Pitts¬ 
burgh, S. 4b N. R. Co., 60 A. 169, 

566 


200 Pa. 626—^Perry County R Ex¬ 
tension Co V. Newport, etc, R 
Co, 24 A 709, 150 Pa. 193. 

51 C J p 633 note 8 

68. NT,—^Buffalo Creek R. Co v. 
New Tork Cent R. Co, 160 N.TS 
546, 96 Misc 462 

69. Pa.—^Perry County R. Extension 
Co, V Newport, etc., R Co, 24 A 
709, 150 Pa 193 

Wash—Seattle, etc, R. Co. v. State, 
84 P 661, 7 Wash 160, 38 Am SR 
866. 22 L.RA 217. 

70. Minn.—^In re St Paul, etc, R 
Co, 33 NW, 701, 37 Mmn 164 

Wash—Seattle, etc,, R Co v. State, 
34 P. 551, 7 Wash 160, 88 AinS.R 
866, 22 LR.A. 217. 

71. Mo—Kansas City, etc, R Co 
V. Kansas City, etc., R. Co, 24 S. 
W 478, 118 Mo. 599. 

Wash.—Seattle, etc, R, Co. v State, 
84 P 661, 7 Wash 160, 38 Am.S.R 
866, 22 LRJl 217. 

72. N.J—National Docks, etc, Co 
V State, 21 A. 670, 68 N.J.Law 217, 
26 Am S.R. 421. 

73. N.J.—National Docks, etc, R. 



74 C.J.S. 


RAILROADS 


§ 133 


cration and the increased dang’er necessarily inci¬ 
dent to the existence of the crossing are not such 
an impairment of the franchise,and the crossing 
may he made although it shortens the storage tracks 
of the railroad crossed,*^® or necessitates a slight 
change of their grade,or even an expensive al¬ 
teration of the car yard when no other practical 
place for crossing can he found.'^^ 

h. Street Railroads and Other Railroads Oc¬ 
cupying Streets or Highways 

street railroads and other railroads In or along a 
street or highway may he authorized to cross each other's 
tracks. 


A railroad may be authorized to cross the tracks 
of another railroad located in or along a street 
or highway.78 Such authority to cross may exist 
in a street railroad with respect to a steam rail¬ 
road so located,*^® or in a steam railroad with re¬ 
spect to a street railroad Where the right of a 
street railroad to cross the tracks of another rail¬ 
road IS conferred by statutory or constitutional pro¬ 
vision, there must he compliance with any condi¬ 
tions precedent imposed by such provisions before 
the crossing may be made It has been held that, 
in the absence of legislative authority, a private 


Co V. Pennsylvania R Co, 33 A. 
860, 54 NJEq 142, affirmed 41 A 
1116, 66 NJEq 820. 

61 C.J. p 633 note 14. 

74. Mo.—Kansas City, etc, B Co 

V City, etc, R Co., 24 S 
W 478, 118 Mo 599 

51 C J p 633 note 15. 

75. Mo —Kansas City, etc, R Co v 
Kansas City, etc, R Co., 24 S W 
478, 118 Mo 599. 

Mont.— Butte, etc, R Co v. Mon¬ 
tana Union B Co, 41 P 248, 16 
Mont 550. 

76. Mont —^Butte. etc., R. Co v. 
Montana Union R Co, supra 

77 . j^j —National Docks, etc, R 
Co. V. State, 21 A. 570, 53 N.J.Law 
217, 26 AmS.B. 421. 

78. Mo—St Louis Transfer R. Co 
V, St Louis Merchants' Bridge 
Terminal R. Co,, 20 S.W. 319, 111 
Mo. 666 

Pa.—^Pennsylvania Schuylkill Valley 
R. Co V. Philadelphia, etc, R Co, 
28 A. 784, 160 Pa. 277 
Compensation see Eminent Domain § 
131. 

79. Conn—New York, etc, R. Co. 

V Bridgeport Traction Co, 32 A. 
963, 66 Conn. 410, 29 LRA 367 

Ind.—^ttsburgh, C, C & St L By 
Co. V Muncie & Portland Traction 
Co. 91 N.B. 600, 174 Ind 167— 
South East, etc., R, Co. v. Evans¬ 
ville, etc. Electric R. Co, 82 NE. 
766, 169 Ind 339, 13 LR.A,NS, 
916, 14 Ann Cos 214—^Baltimore & 
O. S W. R. Co V Cincinnati L 
A. Electric St. R. Co., 99 NE 
1018, 52 IndApp. 639. 

Neh.—Chicago, etc., R. Co v. Steel, 
66 N.W. 830, 47 Neb 741. 

N.Y—Stillwater, etc., R Co. v. Bos¬ 
ton, etc. R. Co, 64 N.B. 511, 171 
N.T. 689, 59 L.BAl. 489. 

Ohio—Akron & Cuyaho Balls Rapid 
Transit Co. v Bne Ry., 28 Ohio 
Cir.Ct. 36, 70 Ohio Cir.Ct.,NS., 199 
—Cleveland, etc., R. Co, v Urbana, 
eta, R. Co, 26 Ohio Cir.Ct. ISO— 
Cincinnati, eta. Electric R Co v. 
Cincinnati, etc, R. Co., 21 Ohld Clr. 
Ct 391, 12 Ohio Olr.Dea 113. 

]Pa—Pennsylvania R.' Co. v, Greens- 


burg, etc, St R Co, 35 A 122, 
176 Past 559, 86 LRA. 839— 
Pennsylvania R Co v Suburban 
Rapid Transit Co, 11 Pa Co 591. 
Tex—Gah^eston. H. & S. A. Ry. Co. 
V Houston Electric Co, 122 SW. 
287, 67 TexCivApp 170 
61 C J p 634 note 22. 

Reasons for rule 

(1) The right of way acquired by 
a railroad is subject to the easement 
of the public in the street. 

U S —^East St Louis R Co. v. Louis¬ 
ville. etc, R Co, Ill., 149 P. 159. 
79 C C.A- 107—^Pennsylvania Co v 
Lake Erie, eta, R. Co., CC.Ohio, 
146 F. 446. 

Ga—Southern R. Co. v. Atlanta 
Rapid Transit Co., 36 S E. 873, 111 
Ga 679, 51 L.RA. 126 
HI —Chicago, etc,, R. Co v West 
Chicago St R. Co. 40 NE 1008, 
156 Ill. 256, 29 L.R.A. 485. 

Ind —South East, eta, R Co, v. 
Evansville, etc, R Co, 82 N.E 
765, 169 Ind 839, 13 L.RA,NS, 
916, 14 Aiin.Cas 214—^Evansville, 
eta. Traction Co v. Evansville 
Belt R Co, 87 N.E. 21, 44 Ind 
App. 166—Michigan Cent. R Co. 
V. Hammond, eta, Electric R Co., 
83 NE 650, 42 IndApp 66 
Neb—Chicago, eta, R. Co. v. Steel, 
66 N.W 830, 47 Neb. 741. 

(2) A steam railroad takes a grant 
of a right to occupy a city street 
subject to the power of the city to 
authorize the construction of a 
street car line over the same, and to 
the right of the street car company 
to cross the railroad tracks by prop¬ 
er means, and with due regard for 
the railroad's rights—^Evansville & 
S I Traction Co. v. Evansville Belt 
By. Co., 87 NE 21, 44 IndApp. 166 

(8) Operation of a street railroad 
imposes no additional burden on a 
street—Chicago, etc., R. Co v. Whit¬ 
ing, eta, R. Co., 38 N.E. 604, 189 Ind 
297, 47 ADaSA 264, 26 L.RA. 337— 
Baltimore & O. B. W. B Co. V Vbt- 
cixmati, li. 6b A. Electric St. R. Co., 
88 NE 1018, 52 IndApp, 639. 

Priority of constmotloii confers 
no advantage on the steam railroad i 

567 


company because it must be as¬ 
sumed that the steam railroad com¬ 
pany constructed its tracks across a 
street or highway with the under¬ 
standing that a street railroad might 
thereafter be lawfully located on the 
street or highway and across the 
tracks at that point.—South East, 
eta, R. Co v. Evansville, etc., R 
Co, 82 NE 765, 169 Ind. 339, 13 
LRA.,NS, 916—Baltimore & O. S 
W. R. Co. V. Cincinnati L & A. Elec¬ 
tric St. R. Co., 99 NE. 1018, 62 Ind. 
App 639 

"Unite’’ and "connect” compared 
Within the provision of the rail¬ 
road law conferring on every steam 
raalroad the right to cross or to 
unite Its railroad with any other 
railroad already constructed, to any 
point on its road, and providing that 
every railroad corporation whose 
road Is intersected by any new rail¬ 
road shall umte with such road in 
forming necessary intersections and 
shall grant the requisite facilities, 
the word "cross'* hardly could have 
been Intended to apply to one kind 
of a railroad, and the word "unite" 
to another kind, and, as the legis¬ 
lature by the word "cross” intended 
to preserve the right of railroads of 
different kinds to cross each other, 
the word "connect” also should be 
construed to apply to different rail¬ 
roads, and, hence, the electric rail¬ 
roads are subject to the provisions 
of the statute—Stillwater, etc, St 
R Co. V. Boston, etc, R. Co, 64 N. 
E 611. 614, 171 NT. 689, 69 LRA. 
489. 

80, Mass.—^Lynn, eta, R Co. v. Bos¬ 
ton, eta, R Corp., 114 Mass. 88 

81. Conn—^New York, N. H. & N. R 
Co V. Bridgeport Traction Co., 32 
A 953, 66 Conn. 419, 29 L.RA. 367. 

Ga—Southern R. Co. t. Atlanta li, 
eta. Co-, 36 S.HL 873, 111 Go. 679, 
51 LJEtA. 125. 

Ky.^—EUzahethtown, eta, R. Co. v. 
Ashland, eta, St R. CJo., 26 S.W. 
18L 96 Ky 347, 16 Ky.L.R6p 42. 
NY.^—Delaware, eta, R' Co. v‘ Syra¬ 
cuse, eta, R. Co, 59 N.Y.S 1035, 
26 Misc. 456, affirmed 60 N.Y.S 
386, 48 ApivDlv. 620. 
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tramroad cannot be constructed over a railroad 
track.®* 

e. AgreemoLt or AcaniesceiLce 

The right of one railroad company to cross the tracks 
of another railroad company may be acquired by agree¬ 
ment between the companies. 

The righit to cross the tracks of another railroad 
may be acquired by agreement between the compa¬ 
nies as well as by legal proceedings pursuant to stat¬ 
utory authority,®^ Where such a contract has been 
entered into, its terms determine the rights of the 
parties A waiver of the right to compensation 
IS sufficient consideration for an agreement to 
cross Where the grant of the right to cross is 
a mere license to cross, it may be revoked at any 
time before the crossing is actually constructed.®® 
A contract giving one railroad company the right 
to cross the tracks of another does not include the 
right to cross yards used for terminal purposes,®*^ 
and a contract for a crossing will not be specifically 
enforced where plaintiff claims the right to cross 
at a place not contemplated by the parties and 
where it would greatly damage the other company.®® 

Where the officers of one railroad company as¬ 
sent, although not in the form of a binding con¬ 
tract, to a grade crossing of their road by another 
company and permit the latter to expend large sums 
of money in constructing their road with respect 


to such crossing, they cannot afterward enjoin the 
latter from constructing such crossing and insist 
on a crossing of a different character involving 
large additional expense,®® but the fact that one 
railroad company is permitted to construct its road 
with the manifest intention of crossing another 
without objection by the latter constitutes no es¬ 
toppel by acquiescence to a claim for damages,®® 
nor does the fact that a railroad company permit¬ 
ted a street railroad company to cross its tracks 
for several months pending negotiations between the 
companies as to such crossing, which were subse¬ 
quently broken off by the latter company, give such 
company any legal right to the use of the cross- 
ing.®i 

Under an agreement giving the right to cross but 
reserving to the grantor the right to lay additional 
tracks, the grantor may thereafter lay an additional 
track to convert its road from a narrow to a stand¬ 
ard gauge.®2 

d. Injunctioii 

An unauthorized crossing by one railroad of the 
tracks of another may be enjoined In a proper case 
Conversely interference with a crossing may also be en¬ 
joined by a railroad duly authorized to make the crossing 

A court of equity will enjoin one railroad com¬ 
pany from crossing the tracks of another without 
any legal authority to do so,®® or from crossing 


W-Va—■Wellslburg'p etc, R. Co, v ] 
Panhandle Traction Co., 48 -SE 
746. 66 W.Va 18. 

Baalxoad chairtezed, hy lesrlslatttre 
Where the charter of a street rail¬ 
road company, althougrh granted by 
the secretary of state, has been con¬ 
firmed and validated by the legis¬ 
lature, such company is “chartered 
by the legislature,” within a statute 
permitting any railroad company 
“heretofore or hereafter chartered 
by the legislature of this State” to 
cross the tracks of any other rail¬ 
road under certain conditions — 
Southern R. Co. v. Atlanta, R., etc., 
Co, 86 am 873, 111 Ga. 679, 61 
Lr.RJL 126. 

82. Fla.—Seaboard Air lilne R. Co. 
V. HcRainey, 68 So. 768, 69 Fla. 
462 

83. U.-S—Chicago, etc., R Co. v. Old 
Colony Trust Co, Iowa, 216 F. 677, 
132 CCA. 681. 

51 C J. p 634 note 26. 

Application, of contract to futore 
A contract giving a street rajlway 
compcmy the right to cross the 
tracks of a railroad company, and al¬ 
lowing the street railroad company 
to make additional crossings requir¬ 
ed by additional tracks laid by the 
grantor, was held to apply to new 
tracks laid at any future times.— 


Louisville & N. B Co. v. Central 
Kentucky Traction Co, 144 SW 739, 
147 Ky. 613, AnnCasl916A 857 

84. TT.J,—New Jersey Junction R 
Co V Ene R Co, 17 A 2d 265, 128 
NJEq. 497. 

Tracks which may be crossed 
N J.—^New Jersey Junction R Co. v. 
Brie R. Co., supra. 

Despite a new franchise, the rights 
of a street railway corporation to a 
crossmg over a railroad was held fix¬ 
ed by the contract made by its pre¬ 
decessor—Louisville & N R Co V 
Central Kentucky Traction Co, 144 
8,W. 739, 147 Ky. 613, Ann Cas 1915A 
857. 

'OPlag the CEOBBing’’ defined 

Ill—^Toledo, etc, R Co v East St. 
Louis, etc, R. Co, 206 Ill App 
216. 

Blgh.t to remove trolley wires 

Although a contract authorized re¬ 
moval of street railway company’s 
trolley wira if it sagged where the 
street railway crossed its tracks, 
the railroad company was not justi¬ 
fied in running wrecking tram 
against it where it sagged, and 
breaking it.—Owensboro City R. Co 
v. Louisville, H. & St L. Ry. Co., 178 
S.W. 1048, 166 Ky- 683. 

85. U.S.—Chicago, etc., R. Co. v. Old 
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Colony Trust Co, Iowa, 216 F 677, 
132 C.C.A 581 

86. Pa—^Lehigh, etc, R Co v Ban¬ 
gor, etc, R Co, 77 A. 662, 228 Pa 
350 

61 C J p 634 note 30. 

87. N.J—^Delaware, etc, R. Co v 
Collector, 4 N J Law J 247 

88. N J.—Coe V. New Jersey Mid¬ 
land R Co, 31 NJEq 105 

89. Pa —^Appeal of Catawissa R Co, 
2 Walk 176. 

90. N.J—Coe V. New Nersey Mid¬ 
land R. Co., 31 NJEq 105. 

91. N T —^Port Richmond, etc , Elec¬ 
tric R Co. V. Staten Island Rapid 
Transit R. Co, 39 N B. 392, 144 N 
T. 445. 

92. Pa —^Pittsburg, etc., R Co v 
Keating, etc, R Co., 81 A. 935, 
233 Pa. 71. 

93. U.S-—Denver, etc, R Co v Ari¬ 
zona, etc, R Co, NM, 84 set 
691, 283 U.-S 601, 58 L Ed 1111 

61 C J p 634 note 37 

Injunction with respect tb place or 
manner of crossing see Infra § 
134 e 

OrouAds for relief 
Where a bill to restrain a street 

railroad company from constructing 

a crossing over complainant’s rail- 
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without first making compensation where there is 
a right to such compensation,9^ although the con¬ 
trary has 'been held where the statute does not 
make the fixing and pa 3 mient of such compensation 
a condition precedent to the crossing;95 and con¬ 
versely, where one railroad company has a right to 
cross and is proceeding in a law'ful and proper 
manner, the court will enjoin the company whose 
tracks are crossed from interfering with the work 
of construction,^^ or from interfering with the 
crossing or its use after it is constructed On the 
other hand, where a commercial railroad crosses a 
street or highway the company cannot enjom the 
construction of a street railroad over such cross¬ 
ing, duly authorized, on the ground that it will in¬ 
terfere with property of the railroad company and 
render the crossing dangerous,®^ especially if the 
railroad does not own the fee in the right of way 
and the crossing is made with due regard to the 
railroad’s property rights and the danger there¬ 
of IS not increased.®^ The company whose road is 
being crossed cannot enjoin the crossing pending 
appeal from the proceedings in which the right to 
cross was granted.^ 

If a crossing has been already effected without 
authority and the company making it could not by 
legal proceedings acquire a right to the crossing in 
question, the court may not only enjoin its use but 
may compel its removal and the restoration of the 
road crossed to its original condition but if the 
company which has made the crossing might by 
proper proceedings acquire the right and has mere¬ 
ly proceeded in an unauthorized manner, the court 
may, instead of enjoining its use unconditionally, 
require the company to conform to the legal re¬ 


quirements and make proper compensation, giving 
bond to comply with the order of the court 3 
WTiere *a railroad company is proceeding in good 
faith with the construction of its road with appar¬ 
ent ability properly to perform the work of cross¬ 
ing another railroad, it will not be enjoined from 
so crossing merely because it has not yet secured 
a right of way over its entire route and where one 
railroad company is authorized to cross another 
below grade, provided the structures for crossing 
are approved by the railroad commissioners, the 
company whose location is crossed cannot, after 
such approval has been granted, alter the existing 
conditions and enjoin the other company from con¬ 
structing the crossing as authorized.® 

A railroad will not be enjoined from reconstruct¬ 
ing spur tracks destroyed by another company in 
effecting a crossing.® 

§ 134. Place, Mode, and Expense of Crossing 

a. In general 

b. Agreement between companies 

c. Crossing at, above, or below grade 

d. Expense of crossing 

e. Injunction 

a. In G^eneral 

The crossing by one railroad of another should be so 
located and constructed as not to do unnecessary injury 
to the road crossed. 

Where one railroad company crosses another, the 
crossing should be so located and constructed as 
not to do any unnecessary injury to the road 
crossed,*^ and in many jurisdictions the statutes in 
effect so provide;* but while such provisions clearly 


road tracks alleged that defendant 
was a corporation organized under 
the laws of Illinois, and prayed re¬ 
lief solely on the ground that com¬ 
plainant was about to improperly ex¬ 
tend its street railway system anross 
complainant's main track without 
complying with the law, and, on de¬ 
fendant denying that it was an Illi¬ 
nois corporation and allegring that 
it was organized under the laws of 
Maine, complainant did not seek to 
amend or file a replication, it could 
not claim relief on the ground that 
a foreign corporation could not main¬ 
tain a street railway system or exer¬ 
cise its corporate functions In nii- 
nois.—Chicago, JP. & St. L By. Co 
V. Jacksonville By. & Light Co., 91 
NE 1024, 245 Ill. 165 
94. G^a —Georgia Midland, etc., B 
Co. V. Columbus Southern B. Co, 
15 S E 305, 89 G€U 205 
m —Chicago, etc., B Co. v. Chica¬ 
go, etc,, B. Co.. 16 ni.App 687. 

S5. N.T.—-New* Tork, etc, B. Co. v. 


Forty-second St., etc., B. Co, 60 
Barb. 309, 82 How.Pr. 481. 

96. Ind.—Chicago, etc, B Co. v 
Whiting, etc, St. B. Co, 38 WE 
e04, 189 Ind. 297, 47 Am.S.B. 264, 
26 LB.A. 337 

Pa—^Du Bois Tract. Pass. B. Co v 
Buffalo, etc, B. Co., 24 A* 179, 149 
Pa 1. 

OrosBliig by street railroad 

Ohio—The C & H Electric St By 
Co, V The C. H. & I. B. B. Co., 
21 Ohio Cir.Ct 391, 12 Ohio Cir 
Dec 113. 

97. Pa.—^Du Bois Tract. Pass B 
Co. V Buffalo, etc, B. Co., 24 A- 
179, 149 'Pa. 1. 

51 C.J. IP 635 note 42. 

98. Ga.—Southern By. Co. v. Borne 
By. & Light Co., 77 S.K 1126, 139 
Ga. 726, 

99. Pa.—Cumberland Val., etc, B. 
B. Co. V Chambersburg, eta. By. 
Co., 15 Pa.Dist 965. 

1. Ind.—Vandal ta B. Co. v. La Fay- 
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I ette, etc. Tract., 94 N'.B. 483, 176 
Ind. 391. 

2. U.S.—Chattanooga Terminal R 
Co V. Felton, C C Tenn., 69 F. 273 

3. Mich—^Toledo, etc., R Co v. De¬ 
troit, etc, R. Co. 30 isrw 596, 63 
Mich 645. 

4. N J —^N’ational Docks, etc,. Junc¬ 
tion Connecting R. Co. v. Pennsyl- 
vama R. Co., Ch., 30 A 1102, re¬ 
versed on other grounds Pennsyl¬ 
vania B Co. V National Docks, 
etc, Junction Connecting B. Co, 
82 A 220, 63 NJEq 178. 

5. Mass.—^Fitchburg R Oo. v. New 
Haven, etc., Co., 134 Mass. 547. 

S. Ga.—^Atlantic, etc., R. Co. v. At¬ 
lantic Coast Line B Co, 58 S.E. 
465, 129 Ga. 44. 

7. Ala—Mobile^ etc., B. Co, v Lou¬ 
isville, etc., B Co., 68 So. 905. 907, 
192 Ala. 136. 

61 aj. p 636 note 60. 

8. Va.—Norfolk, etc., B. Co. v. Tide- 
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recognize that the rights of the first occupant are 
superior to those of the second,® they do not re¬ 
quire that there shall be no injury whatever to the 
rights of the road crossed,or require the selection 
of the place and mode which will least injure the 
company crossed, without regard to the interests 
and necessities of the other company, which must 
also be considered and the question determined ac¬ 
cording to the circumstances of the particular 
case.ii 

The provisions also apply only to direct inter¬ 
ference with rights and not to consequential injury 
to interests, such as a diminution of traffic by com- 
petition.1^ While it has been held, under a statute 
giving one railroad company the right to cross an¬ 
other at any pomt, that the crossing company may 
select the place and manner of crossing, subject 
only to the condition of paying the damages in¬ 
flicted,^® but it has also been held that the right of 
crossing cannot be exercised arbitranly, without 
regard to the necessities of the case and the inter¬ 
ests of the other company,even though the stat¬ 
ute confers the right to cross at any point^® 

In determining the place and mode of crossing, 
consideration should be given to the future necessi¬ 
ties of the company whose road is crossed,^® and 
also to the rights and necessities of the public in the 
use of streets and highways on which the roads 
may be located,!*^ but mere possibilities should not 


be provided for.^® A statute giving the right to 
cross another railroad does not necessarily require 
that the crossing shall be at right angles,^® but one 
company should not, in crossing, be permitted un¬ 
necessarily to obstruct the track of the other in a 
longitudinal direction so as to impair the use of 
such roacL^® Where one railroad company has the 
right to cross the track of another, the latter has 
no right to dictate the terms on which the crossing 
shall be made.®i 

Street railways crossing a railroad on the bridge 
constructed to carry the street over the railroad 
are not bound to maintain any portion of the struc¬ 
ture of the bridge, except to meet the expense 
caused by the extra burden of its tracks How¬ 
ever, a street railway company which crossed a rail¬ 
road bridge without obtaining leave as provided 
by statute cannot claim immunity from contribu¬ 
tion to needed repairs entailed by reason of its 
operation over the bridge.®® 

Safety devices. In some states the statutes pro¬ 
vide that the crossing company may be required to 
interlock the crossing,®^ and, although such a stat¬ 
ute exempts from its requirements the crossing of 
side tracks, it does not exempt the crossing of a 
side track and a main line.®® Such statutes have 
been held not to apply to crossings of railroads by 
street railways or interurban roads,®® or to the 
crossing of street railroads by other railroads ®'^ A 


water R. Co., 52 SK 852^ 105 Ta* 
129 

51 O J. p 6S5 note 51. 

PartLcnlar provisions 

In some cases, the statutes pro¬ 
vide that the crossing shall he made 
at such place and in such manner as 
will not unnecessarily impede or en¬ 
danger the travel or transportation 
on the railroad so crossed. 

KJ—^In re Atlantic, Highlands, etc., 
R. Co.. Ch , 86 A. 887. 

Pa.—Delaware, etc., Canal Co- v. 
Scranton, etc., Traction Co, 4 QPa. 
Hist. 287, 7 Kulp 509. 

51OJ. p 635 note 51 Ea3- 
SeaBonahle or feasl'ble point 
Ky.—^Louisville, etc., R. Co v. Bowl¬ 
ing Green R. Co., 63 S-W. 4, 110 
Ky. 788, 23 Ky.LuRep. 273. 

9. Pa—Smethport R Co v. Pitts¬ 
burg, etc., R Co, 62 A. 88, 203 Pa- 
176—^Kushequa R. Co. v. Pitts¬ 
burgh, S. & R. Co., 60 A 169, 200 
Pa. 526. 

51 C.J. p 636 note 52. 

10. Ala —^Mobile, etc., R. Co. v. 
Louisville, etc, R Co., 68 So. 905, 
192 Ala 136 

51 C.J. p 635 note 53. 

XI- Ala.—Mobile, etc., R. Co. v. Lou¬ 
isville, etc, R. Co , su'pra. 

51 OuJ. p 635 note 54. I 


12. Pa —Pennsylvania R. Co. v. 
Greensburg, etc, R Co, 35 A. 122, 
176 Pa. 559, 36 LRA 839 

13. m.—^Lahe Shore, etc, R Co. v. 
Chicago, etc, R Co., 97 Ill. 506. 

51 OL p 686 note 56. 

14. Wash.—Seattle, etc., R. Co v. 
State. 34 P. 651, 7 Wash. 150, 38 
Am.S.R. 866, 22 L.R.A. 217. 

15. Wash—Seattle, etc., R. Co. v. 
State, supra. 

18. Pa.—Smethport R. Co. v. Pitts¬ 
burg, etc., R. Oo., 52 A. 88, 203 
Pa. 176. 

51 CXX p 636 note 59. 

17. Pa.—-Pennsylvania R. Co. v 
ConshohoGlcen R. Co., 4 Pa Hist. 12, 
15 Pa Go. 464. 

Wash.—Seattle, etc, R Co. v State, 
34 P. 561, 7 Wash. 160, 38 Am S R 
866, 22 L.RA- 217. 

18. Wash—Chicago, etc, B. Co. v. 
Tacoma, R., eta, Co., 102 P, 778, 
53 Wash. 682 

51 C J (p 686 note 61. 

19. Ala —Alabama, eta, B. Co. v. 
South Alabama, etc, R. Co, 3 So 
286, 84 Ala 570, 5 Am SR. 401. 

51 C.J p 636 note 62. 

20. Wash—Seattle, etc., R Co. v 
State, 84 P 551, 7 Wash 160, 88 
Am.SJa.>866, 22 LR.A. 217. 
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21. US —^Arkansas, eta, R Co v. 
St Louis, eta, R. Co, C C Ark., 103 
P. 747. 

51 CJ p 636 note 64 

22. R.I.—^United Blectrio R. Co. v. 
Cranston, 128 A. 213, 46 R I. 425 

23. NH—City of Laconia v. Boston 
& M. R. R., 128 A. 350, 81 W-BC. 
408. 

24i Ohio —^Lake Shore, eta, R. Co. v. 
Cleveland, etc, R Co., 7 Ohio S. & 
C. P. 568, 6 Ohio N.P. 83. 

51 C J. p 636 note 65. 

26. Tex.—^International-Great North- 
em R. Co. v Texas R Commission, 
Clv.App , 281 S W 1084, affirmed 48 
S.Ct. 165. 275 US 503, 72 LEd. 395. 

26. Iowa —^Illinois Cent. R. Co. v 
Waterloo, eta, R. Co, 178 NW. 
288, 186 Iowa 1207. 

Ohiq.—Cincinnati, eta, R Co. v Cin¬ 
cinnati. etc, R. Co, , 21 Ohio Cir. 
Ct. 391, 12 Ohio Cir.Hea 113. 

27, Tex—Galvestoh & W. Ry. Co 
V. Galveston Electric Co., 123 SW. 
1140, 58 TexCivApp. 427. 

All that street railroad company 
could require as to the crossing of 
its tracks by a steam railroad would 
be the installation of a reasonably 
safe crossing and one that was in 
common use.i—Galveston, etc, R. Co. 
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statute authorizing a street railroad company to 
cross at grade, diagonally or transversely, any rail¬ 
road operated by steam or otherwise, has been held 
not to confer an unqualified right so to cross at a 
place other than the crossing of the street or high- 

way.28 

b. Agreement between Companies 

The place and manner of crossing may be based on 
an agreement between the companies. 

The companies may agree on the place and man¬ 
ner of crossing,^® and, where one company has as^ 
sented to a crossing at a particular place and the 
other has constructed its road with respect there¬ 
to, the former should be held to be estopped to deny 
the necessity for the crossing or the propriety of 
the place agreed on.so An agreement between rail¬ 
roads allowing the new road to cross the other at 
grade will not prevent the senior road from ele¬ 
vating its tracks.®! On failure of an electric rail¬ 
road company to construct a bridge at a crossing 
as required by an agreement with a railroad com¬ 
pany whose tracks were to be crossed, the latter 
may recover from the former the actual damages 
sustained®® without first proceeding to construct 
such bridge.®® 

Lessee may be bound to maintain a crossing in 
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compliance with a contract between its lessor and 
another railroad.®^ 

c. Crossing at, above, or below drade 

Th© crossing of a railroad by another at, below, or 
above grade is often regulated by statute. 

Whether or not a crossing may be at grade, or 
must be above or below grade, is, in most juris¬ 
dictions, regulated by statute®® In the absence of 
any express provision it has been held that a rail¬ 
road having a right to cross the tracks of another 
has the right to determine the manner in which it 
will cross.®® However, it has also been held that, 
unless the manner of crossing is specifically desig¬ 
nated by statute, it is subject to the control of a 
court of equity, as discussed infra § 137, and that 
even a statutory right to cross at grade does not 
give the crossing company any perverse and arbi¬ 
trary right to do so, regardless of the rights of the 
other company and the safety of the public.®'^ 

The state may, in the exercise of its police power, 
either authorize grade crossings®® conditionally or 
unconditionally®® or prohibit them.^® A railroad 
•has no absolute right to cross at grade under a 
constitutional provision authorizing a crossing but 
not specifjdng its character,^! or under a statute 
giving the right to construct a road across, under, 
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V. Gtelveston Electric Co, 123 S.W. 
1140, 58 Tex.Civ.App 427. 

28. Pa—Northern Cent. Ry. Co. v. 
Harrisburg & M. Electric Ry, Co., 
36 A 624. 177 Pa 142, 84 LRA 
572, modified on other grounds 36 
A- 321, 180 Pa 11, followed in Cum¬ 
berland Valley R. Co v. Harris¬ 
burg & M Electric Ry Co, 35 A. 
1133, 177 Pa. 156, modified on other 
grounds 36 A. 321, 180 Pa 12—The 
Allen St Ry Co. v. The Lehigh & 
New England B. R., 17 Pa.Dist 
810. 

Season for mle 

Since the location of street rail¬ 
roads is ordinarily authorized only 
on streets and highways, such a 
statutory provision as the above is 
predicated on that fact, and, hence, 
the authority therein granted is nec¬ 
essarily applicable only to crossings 
at points where the railroad is cross- ' 
ed by a street or highway—^North¬ 
ern Cent. R Co. v. Harrisburg, etc, 
Electric R. Co, 36 A. 624, 177 Pa 
St 142, 34 LRA 672—Trenton Cut¬ 
off R, Co. V. Newtown Electric 'St. R. 
Co., 8 Pa.Dist. 649. 

29. HI.—Chicago, etc., R. Co. v. 
Batchelder. 100 NB. 496, 267 HI. 
107 

51 C.J. p 636 note 69. 

Kind and ehacacter of the crossing, 
material, and appliances are proper 
subjects of contract.—^Baltimoiie & 


O S W R Co V Cincinnati, L & A 
Electric St R Co, 99 NB. 1018, 62 
Ind App 639 

30. U.S—Arkansas, etc, R Co. v 
St Louis, etc, R. Co., C.C.Ark» 103 
P. 747. 

31. Pa.—Lehigh, etc., R. Co v. Del¬ 
aware, etc, R. Co., 39 Pa.Co. 432. 

32. La—^Illinois Cent R. Co. v, Or- 
leans-Kenner Electric Ry. Co, 100 
So 704, 156 La 522. 

KCeasure of damages 
Where electric road, in consider¬ 
ation of the right to cross tracks of 
another railroad, agreed to construct 
bridge at crossing, the second rail¬ 
road, on first railroad's failure to 
construct bridge, could recover as 
damages sustained the value of the 
bridge at time specified for delivery, 
as shown by proof of what it would 
have cost to construct bridge, and 
was not limited to difference in value 
between the property with and with¬ 
out the bridge—^Illinois Cent. R Co. 
V Orleans-Kenner Electric Ry. Co, 
supra. 

33. La.—^lUinois Cent. R. Co. v. Or- 
leans-Henner Electric Ry. Go,, hu-’ 
pra. 

34. jy^ELsa—New York Cent. R. Co. v. 
Cenlral Vermont R. Co., 196 NJBL 
825, 943 Mass. 50. 

35. W.Va—^Tri-State Tract Co. t. 
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Pittsburg, eta, R. Co, 68 SB. 26, 
67 W.Va. 389. 

61 C.J. p 636 note 73. 

36. N.J —Jersey City, etc. R Co. v 
Central R. Co, 22 A. 728, 48 NJ 
Eq 379 

61CJ. p 687 note 74, 

87.’ Pa.—Pittsburg, etc, R. Co. v. 
Southwest Pennsylvania R. Co., 77 
Pa. 173—^Baltimore, etc., R. Co. v. 
Hanover, etc, R. Co, 18 PaCo. 291. 
Proper regulations aa to crossing 
Although an electric railway may 
have the right to cross the tracks 
of a steam raalroad at grade, the 
former may be compelled to adopt 
such regulations as to the structure 
of Its road and the general manage¬ 
ment of the cars which may be run 
over it at the point of crossing, as 
may seem most likely tO' afford the 
greatest protection to the public— 
Pennsylvania R. Co v. Suburban 
Rapid Transit Co., 11 Pa.Co. 691. 

38. Conn.—New York, eta, R Co. v. 
Bridgeport Tract. Co., 32 A. 963, 66 
Conn 410, 29 L.RA. 367. 

39. Conn,—^New York, eta, R Co. v. 
Bridgecpdrt Tract. Co., supra. 

40. Conn.—New York, etc., R. Co. v. 
Bridgeport Tract. Co, supra. 

Mich.^Jackson^ eta, Traction Co. v. 
Railroad Com'r, 87 N.W. 133, 128 
Mich. 164. 

41. Pa.—Kusbequa R. Co. v. Pitts- 
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or over another railroad subject to the limitation 
that the crossing shall not unnecessarily interfere 
with the road crossed,^2 .'but under such a statute a 
grade crossing will be permitted where reasona¬ 
bly necessary, 43 taking into consideration the rel¬ 
ative cost of the crossmgs.44 

Statutes in some jurisdictions, while not express¬ 
ly prohibiting grade crossings, provide that they 
shall not be permitted whenever it is reasonably 
practicable to construct a crossing of a different 
character,^® and public safety so requires.46 Under 
such statutes the character of the crossing to be 
employed depends on the circumstances of each 
particular case,*47 and if, under the circumstances 
of the particular case, a different mode of crossing 
is not possible or reasonably practicable, a grade 
crossing should be permitted.43 The rights of the 
crossing company are secondary and subordinate to 


those of the company to be crossed,49 and the bur¬ 
den rests on the crossing company to show that 
no unnecessary injury will be inflicted on the oth¬ 
er by a crossing at grade, and that sudi a cross¬ 
ing cannot reasonably be avoided 

Such provisions have been held to apply to roads 
chartered before the passage of the act,51 and un¬ 
der statutes authorizing them to cross at grade 53 
The fact that the railroad has selected a route 
crossing another road at a place where no other 
than a grade crossing is practicable is no reason 
for allowing a grade crossing when another prac¬ 
ticable route avoiding such crossing could have 
been chosen.53 In determining which is the cross¬ 
ing company, the company which first surveys and 
stakes out its line and fixes and adopts its grade 
is entitled to construct its road on that grade, and 
the other company, although constructing its road 


burg, etc., B. Co., 50 A. 169, 200 
Pa 626 

51 C J p 637 note 79. 

42. Iowa.—Chicago, etc, R Co v 
Chicago, etc, R. Co, 58 N.W. 918, 
91 Iowa 16. 

43. Iowa—^Dubudue, etc., R Co v. 
Pt Dodge, etc, R. Co, 125 N W. 
672, 146 Iowa 666, 670. 

51 C.J. p 637 note 81 

44. Iowa—^Dubuaue, etc, R Co. v. 
PL Dodge, etc, R. Co, supra 

45. NJ*—^In re West Jersey Trac¬ 
tion Co. 45 A. 282, 59 NJEq 63. 

Ohio—Afcron & C. J By. v. Sandus¬ 
ky, N. & M. Elec By, 32 Ohio Cir 
CL 608, 20 Ohio Cir.Ct.KS, 408 
Pa—^Delaware, etc. B. Co. v. Dan¬ 
ville. etc, R Co., 70 A. 578, 221 
Pa.SL 149. 

51 O.J p 637 note S3 
Purpose of statutes Is to discour¬ 
age or do away with grade crossings, 
as far as is reasonable or practical 
Ohio—Akron & C. J. By. v. Sandus¬ 
ky. N. & M Elec. By., 82 Ohio Cir 
CL 608, 20 Ohio Cir CL,NS., 408. 
Pa—Eushequa B. Co. v. (Pittsburgh, 
S. & N. B Co. 50 A. 169, 200 Pa 
526—Williams Valley R. Co. v. Ly- 
kens, etc.. 6t B. Co., 44 A. 46, 192 
Pa.SL 652 

Statute relating to street railroad 
Ind—Pittsburgh, C., C & SL Lr. By. 
Co. V. Indianapolis, C. & S. Trac¬ 
tion Co., 81 N.E. 487, 169 Ind. 634 

46. N.J—^In re West Jersey Trac¬ 
tion Co. 45 A 282, 59 NJ.Eq €3. 

47. Pa.—^Kushequa R. Co. v. Pitts¬ 
burgh, S. & N. R. Co., 60 A- 169, 
200 Pa 626—Williams Valley R. 
Co. V. Lykens & Williams Valley 
St By. Co., 44 A. 46, 192 Pa. 652 

61 C-J. p 637 note 84. 

m absence of agreement 

Ind—^Pittsburgh, C., C. & SL L. B 


Co. V Indianapolis. C & S Trac¬ 
tion Co., 81 N.E 487. 169 Ind 634. 
Determining factors 

(1) Among the factors to be con¬ 
sidered are the location and sur¬ 
roundings of the proposed crossing, 
the character of the roads and uses 
made and intended to be made of 
them, the increased cost of construc¬ 
tion and expense of operation, the 
public safety and convenience, and 
the interest and convenience of the 
road mtended to be crossed —Al¬ 
toona, etc, R. Co. V. Tyrone, etc, R 
Co., 28 A. 997, 160 Pa. 623—61 CJ. 
p 637 note 84 [a] (1). 

(2) Whatsis reasonably practica¬ 
ble is determined mainly by what is 
physically practicable rather them 
by what Is financially practicable to 
the road seeking to cross —^Delaware, 
etc, R. Co. V. Danville, etc, St R 
Co, 70 A. 678, 221 Pa.St 149—Wil¬ 
liams Valley R. Co. v Lykens, etc, 
St R. Co, 44 A. 46, 192 Pa St 552 
—Chester Traction Co. v. Philadel¬ 
phia, etc., B. Co., 41 A. 449, 188 Pa 
€L 105, 44 L.B.A. 269. 

(8) But It has been held that the 
term ^‘reasonably practicable” does 
not refer to engineering difficulties 
alone—^In re Saddle River Traction 
Co , N J.Ch . 41 A. 107. 

(4) The extent to which the risk 
may be reduced by care and the cost 
of an overhead crossing are not to 
be considered.—^Delaware, etc., R, Co 
V. Danville, etc, SL R. Co, 70 A. 
578, 221 Pa.St 149—iPennsylvania R 
Co. V Warren SL R Co, 41 A. 881, 
188 Fast 74. 

(5) Nor does the fact that the 
tralELo on one railroad is so great 
that the crossings of such railroad 
cross another are not sufficient to en¬ 
able the former to quickly move its 
cars across the latter constitute such 
an “imperious necessity*' as will en¬ 
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title the former company to addi¬ 
tional grade crossings on the latter 
—Chester Traction Co v Philadel¬ 
phia, etc., R. Co, 41 A. 449, 188 
PaSL 105, 44 LRA 269. 

(6) If overhead crossings can be 
builL other considerations are imma¬ 
terial.—^Allen St R Co V Lehigh & 
New England R. R, 17 PaDist 810. 

48- Del—New Castle, etc, R. Co 
V. Delaware R. Co., 68 A. 386, 8 
DelCh. 419 

51 C.J. p 637 note 85. 

Avoidance of grade crossing held 
i^raoticable 

(Pa,—^Williams Valley R. Co. v. Ly¬ 
kens, etc, St R Co., 44 A 46, 192 
Pa SL 552—Chester Traction Co. v 
Philadelphia, etc, R. Co., 41 A 449, 
188 Past 105, 44 LRA. 269—New 
York CenL, etc., R. Co, v. Warren 
SL R. Co, 41 A. 333, 188 Pa,St 
85—Scranton, etc, Traction Co v 
Delaware, etc, Canal Co., 37 A. 
122, 180 PaSL 636. 

51C J. p 637 note 86 [b] 

49- Pa—^Kusbequa R Co. v. (Pitts¬ 
burgh, S & N R Co, 60 A 169, 
200 Pa 526—^Baltimore, etc, R Co 
V. Hanover, etc, R. Co., 13 Pa Co 
Ct 291. 

50. Pa—^Baltimore, etc, B, Co v. 
Hanover, etc., R. Co, supra 

51. Pa —^Pittsburg, etc, R Co v. 
Southwest Pennsylvania R. Co, 77 
Pa 173. 

S3. Pa.—^Perry County R. Extension 
Co. V Newport, etc, R. Co., 24 A 
709, 160 Pa. 193 
51 C.J. p 637 note 87 

53. Ohio.—Toledo R, etc, Co. v 
Lima, etc, Tract. Co, 86 NB. 515, 
79 Ohio St 186 

Pa.—^Perry County B. Extension Co* 
V. Newport, etc., R. Co., 24 A. 709w 
150 Pa 198. 
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first, must so construct it as to avoid a grade cross¬ 
ing if practicable to do so.®^ 

Where one railroad company crosses another by 
an overhead bridge, it is not required to maintain 
telltales to warn trainmen of the latter road of the 
danger,55 but where one railroad crosses another 
by a bridge not originally intended for railroad pur¬ 
poses, the latter company is entitled to demand that 
it shall be strengthened and made safe for such 
use 

A statute prohibiting grade crossings when prac¬ 
ticable has been held applicable to the crossings of 
steam railroads by electric and street railroads 
and it is held that a statute subsequently enacted, 
authorizing street railroads to cross steam railroads 
at grade, is not intended to divest courts of equity 
of the power conferred by the prior statute to pre¬ 
vent grade crossings when practicable to do so.58 
A general statute prohibiting grade crossings by 
street railways except on application to, and ap¬ 
proval by, the railroad commissioners does not ap¬ 
ply to a street railway authorized to cross at grade 
by a special act passed before the general act took 
effect 5 9 


d. Expense of Crossing 

(1) In general 

(2) Agreements between companies 

(3) Remedies 

(1) In general 

Ordinarily the crossing company for whose benefit 
a crossing is made is under a duty to defray the entire 
cost of constructing the crossing and keeping it tn re¬ 
pair. 

Where one railroad crosses the track of another, 
it is ordinarily the duty of the crossing company 
at whose instance and for whose benefit the cross¬ 
ing is made to defray the entire expense of its 
construction in the first instance,and subsequent¬ 
ly to keep the crossing in repair, and also to de¬ 
fray the expense of installing and maintaining 
whatever system of signals, safety devices, or pre¬ 
cautions may be necessary for the public safety in 
the use of the crossing, 92 although it is held that 
seniority alone does not determine how the cost 
of constructing and maintaining such devices is 
to be borne, 63 and these rules have been held to ap¬ 
ply to crossings by street railways of steam rail¬ 
roads.®^ A senior road does not become a junior 
road in relation to another road constructed after 
it by reason of an improvement of the senior road.65 


64. Pa-—Kushequa K. Co. v Pitts¬ 
burg, etc, P. Co, 60 A. 169, 200 
Pa 526. 

55. NT.—Neff V New York Cent, 
etc, R. Co.. 30 N.TS 823, 80 Hun 
394 

56- Pa —^Pennsylvama R Co v 

Greensburg, etc, Hlectric St R 
Co, 35 A. 122. 176 Pa 669, 36 L 
RA 839. 

57. CPa —^Pennsylvania R Co. v- 

Braddock Enectric R Co, 26 A 
780, 152 Past 116—Alien St Ry. 
Co. V. Ltehigh & New Hngland R 

R., 17 PaDist 810 

61 C J. p 638 note 92. 

68. Pa—-Williams Valley R Co. v 
Lykens, etc, St R Co, 44 A. 46, 
192 Pa. 552. 

61 C J. p 638 note 93. 

69. Conn—^New York, etc, R Co. v 
Bridgeport Tract Co, 32 A 968, 
65 Conn. 410, 29 LRA 867. 

80. Ark.—St. Louis, etc, R Co. v 
Ft. Smith, etc., R Co, 148 SW 
631, 104 Ark. 344. 

61 C J. p 638 note 95. 

61. Md—Central Pass. Co. v. Phil¬ 
adelphia, etc., R Co.. 62 A. 762, 
95 Md. 428 

51 C.J. p 688 note 96. 

62. N J.—West Jersey, etc, R. Co. v. 
Atlantic City, etc, Tract. Co., 56 
A. 890, 65 N.J.Hq, 613 

Wash.—State v. Northern DPac. R. 
Co., 94 P 907, 49 Wash- 78. 


63. NY—^People v Public Service 
Commission, 168 NYS 331, 180 
AppDiv. 773 

51 C J p 638 note 98. 

CoxLstltiitional unmiinlty 

Railroad has no constitutional im¬ 
munity from having to contribute to 
cost of safeguarding crossing with 
another railroad merely because for¬ 
mer was built before crossing was 
made.—^Nashville, C. & St. L Ry. v 
Walters, Tenn, 55 8Ct 486. 294 U. 
S. 405, 79 L Hd 949. 

64. Ind—Chicago, eta. Terminal R. 
Co V Whiting, eta, St. R. Co, 38 
N.E 604, 139 Ind. 297, 47 Am.SR. 
264, 26 LRA 337. 

N J.—West Jersey, etc, R Co. v. 
Atlantic City, etc, Traction Co., 
56 A 890, 65 N JBq. 613. 

61 C J. p 638 note 99 

Duty to repair Is on Jnalor street 
railroad 

Ga —^Macon Ry & Light Co. v. 
Southern Ry. Co, 110 S.B. 912, 28 
Ge-App. 339 

Mich —^Pere Marquette Ry. Co v. 
Michigan Public Utilities Commis¬ 
sion, 188 N.W. 615, 218 Mich. 307. 
XjzLcompensated crossing 

Where a street railroad constructs 
its tracks crossing the tracks of an 
existing railroad company, under 
its right to do so without compen¬ 
sation, It cannot thereby Impose on 
the railroad company eny added biv^- 
den in maintaining its tracks, so 
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that the street railroad is required 
to bear the entire expense of repair¬ 
ing the frogs at the crossing, in the 
absence of any statutory provision 
to the contrary.—^Pere Marquette Ry. 
Co V Michigan iPublic Utilities Com¬ 
mission, supra 
Change of crossing 
A street railroad company, the 
right of which to cross a railroad 
has been determined, has the right, 
if It 18 not Its duty, on the old cross¬ 
ing wearing out, to put In a more 
modem one, which is an improve¬ 
ment—Chicago, etc, R Co. v Ham- 
ond-Whiting, eta, Electric R. Co, 
46 N.E. 999, 161 Ind 677. 

65. U.S —Chicago, etc, R. Co. v 
Old Colony Trust Co, Iowa, 216 
F. 677, 132 aCA. 581 
Soiramblixig possession 
Where defendant's first railroad 
track was laid years before plain¬ 
tiff’s intersecting street car track 
and defendant started to lay a sec¬ 
ond track before iplaintiff, but plain¬ 
tiff procured possession of crossing 
from fifteen minutes tq an hour prior 
to defendant by proceeding to erect 
a second track at night, it was held 
that “scrambling possession'* of 
plaintiff conferred no rights on it, 
and that it was liable for expenses 
of installing and malnteuning cross¬ 
ing—-Waterloo, G- F. & N. Ry. Co. v. 
Chicago Great Western R. Co., 173 
N.W. 81, 186 Iowa 630. 
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A railroad is not liable for half the expense of 
a stationary flagman at a crossing when it derives 
no benefit therefrom,®® nor will an order of a com¬ 
mission, requiring that a flagman be sent ahead at 
crossings, create any joint liability for the main¬ 
tenance of a stationary flagman at the crossing®^ 
Each company, however, owes a duty to the public 
as a common earner to see that a grade crossing 
is kept in good repair, and either may and should 
make such repairs as are necessary,®® unless the 
crossing is above or below grade,®® and the com¬ 
pany making them may recover from the other 
company if as between the companies it was the 
duty of the latter to do so,7® or it may recover the 
proportion due from the other company where such 
expense is imposed by statute on the companies 
jointlyWhere, however, the safety of the pub¬ 
lic intervenes and requires a crossing of a par¬ 
ticular character, to the necessity of which each 
of the roads contributes, the cost of construction 
should be apportioned,*^^ and this is true where the 
safety of the public requires the installation of 
safety appliances at a crossing.^® In some juris¬ 
dictions the question of the expense incident to 
the construction or maintenance of crossings and 
crossing appliances or its apportionment between 
the companies is regulated by statute,^^ 

When the expense of construction and mainte¬ 
nance is to be apportioned, the amount for which 
each company may be assessed may be in propor¬ 
tion to the number of trains each operates over 


the crossing,*^® but it is held that the number of 
trains operated need not be taken arbitrarily as 
determinative of the amount to be assessed each 
road.^® A city ordinance requiring apportion¬ 
ment of expenses of maintaining common crossings 
of street railroads in public streets has been held 
to apply to crossings of one steam railroad by an¬ 
other in a public street 

Municipahty operating street railway A munici¬ 
pality operating a street railway does not, in deter¬ 
mining its nght to require a railroad to construct a 
crossing over the tracks of the street railway, enjoy 
the status of a governmental agencyj® The mu¬ 
nicipality in such a case is subject to same rules 
with respect to the cost of constructing and main¬ 
taining a crossing over the tracks of another rail¬ 
road as is a private company,*^® and, where such 
cost and expense are imposed on a company seeking 
to cross another railroad, the municipality cannot 
impose the cost and expense on the railroad com¬ 
pany whose tracks are to be crossed, under the 
guise of its sovereign privilege of regulation.®® 

(2) Agreements between Companies 

As a general rule the companies may by valid agree¬ 
ment fix their respective rights and liabilities with re¬ 
spect to the cost of constructing and maintaining the 
crossing. 

As a general rule it is competent for the com¬ 
panies to agree between themselves both as to the 
payment of the cost of original construction®! and 
of subsequent maintenance and repairs,®2 even 


66« La.—'Kew Orleans Terminal Co. 
V. Pontchartrain R. Co, 99 So 424, 
156 La. 517 

67* La.—New Orleans Terminal Co 
V. Pontchartrain R. Co,, supra. 

Ga.—Macon K., etc., Co. v. 
Southern R. Co, 110 a®. 912, 28 
GaJ^pp. 339 

HI—Chicago, etc, R, Co. v. Joliet, 
etc., R. Co^ 105 BL 338, 44 Azn.R. 
799. 

66. HI —Chicagro, etc, R, Co. v 
Springfield, etc., R. Co., 67 Ill. 142. 
70. Ga.—^Macon R-, etc, Co v. 

Southern R Co, 110 >8 EL 912, 28 
GaApp 839. 

Md.—Central Pass. R. Co. v. Phila¬ 
delphia, etc, R. Co., 52 A. 752, 95 
Md. 428. 

7L Ind.—Pittsburgh, a, C & St. 
L. Ry- Co V. Ft. 'Wsyne & North¬ 
ern Indiana Traction Co., 138 N.EL 
759. 193 Ind. 405 

Ohio —^Baltimore, etc., R. Co. v. 
Walker, 16 N.R. 475. 45 Ohio St. 
677 

51 C.J. p 689 note 8. 

72l Pa.—Pennsylvania R. Co. v. 
Oonshohocken R Co., 4 Pa.Dist. 12; 
15 Pa.Co. 445, 454. 


73. Mich.—Detroit, etc, B Co. v. 
Railroad Comr., 86 NW. 842, 127 
Mich. 219, 62 L.RJV- 149 
74h Wash—State v. Northern Pac. 

R Co, 161 P. 850, 94 Wash. 10. 

61 C J. p 639 note 11. 

Statute as to street railway compa¬ 
nies 

Ohio —^The Northern Ohio Traction & 
Light Company v. City of Akron, 
23 Ohio Cir,Ct,N.S., 497. 

76. Mo —State v. Public Service 
Commission, 204 S.W. 531, 275 Mo 
72. 

76. Wash.—State v. Northern QPac. 
R. Co. 176 P. 639, 104 Wash. 406. 

77. La.—^Louisville, etc., R. Co. v. 
New Orleans Terminal Ca, 45 So 
962, 120 La. 978 

51 C.J. p 640 note 14. 

78. La.—Vicksburg, S & P. By. Co 
V. City of Monroe, 116 So. 136, 164 
La 1083. 

79. La.—y^icksburg, B. & F. Ry. Co. 
V. City of Monroe, supra. 

80. La-—Vicksburg, S. & P. Ry. Co. 
V. City of Monroe, suipra. 
Municipality must construct cross¬ 
ing at Its own expense wherd It Is 
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, the Jumor road.—Vicksburg, S & P. 
Ry. Co. V City of Monroe, supra. 
Ordinance held ultra vires 
La.—Vicksburg, S. & P. Ry. Co v 
City of Monroe, supra. 

81. m.—Illinois Commerce Commis¬ 
sion ex rel. East St Louis C. & W. 
Ry. V. E)ast St Louis & C. By 
Co, 198 NB 716, 861 Ill. 606. 

Mo.—State v. Public Service Com¬ 
mission, 204 S.W. 631, 275 Mo. 72 
51 C.J p 640 note 16. 

82. Ind.—New Jersey, etc., B Co 
V. New York Cent R. Co., 146 N.B 
111, 89 IndApp. 205 

61 C J.^p 640 note 16. 
lS:q?ense resulting from srelooatlon 
and extension of tracks 
Tex —International-Great Northern 
R. Co V. Texas & N. O. R. Co., Civ. 
App, 59 S.W-2d 295. 

Construction of contracts 

(1) Where the purpose of the con¬ 
tract between the railroad company 
and a crossing street railroad com¬ 
pany was to provide for the Joint 
payment of expenses meurred by the 
two compames In their Joint use of 
^e crossing. It did not require the 
street railroad to pay one half of 
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though the regulation of such crossings is vested 
m a commission's or a court,*4 and such contracts 
have 'been held valid and binding as between the 
parties,although such agreements have also been 
held void as against public policy.SS Such an 
agreement includes the cost of maintaining an inter- 
lodcer ordered by a commission.^? Where it is nec¬ 
essary to apportion any expense incident to the con¬ 
struction and maintenance of a crossing, the court 
or commissioners should consider and give effect to 
any existing contracts between the companies rel¬ 
ative thereto.®^ 

The right to cross has been held a sufficient con¬ 
sideration to support a contract for construction 


and maintenance of the crossing ,89 but the con- 
trary is held where the crossing road had such right 
independently of the other’s consent,90 although the 
contract is not unenforceable if there are present 
other elements constituting a valid consideration. 8^ 
Thus, consent by the railroad to the crossing, with¬ 
out requiring proceedings to secure the right to 
cross, IS sufficient consideration for a street rail¬ 
way’s agreement to construct and maintain the 
crossing.82 So a contract imposing an obligation 
on the crossing railroad or street railway to pay 
jxart of the cost of maintaining the crossing, which 
contains mutual promises and benefits independent 
of the right to cross, is not without consideration 


the wagres of a gateman who oDperat- 
ed the gates at the crossing, which 
the railroad was required by city 
ordinance to install, but who merely 
lowered and raised the gates on the 
approach and passing of trains, and 
gave no signals to the street cars, 
which were still required to be flag¬ 
ged by their conductors.—Southern 
Ry. Co V. South Carolina Light, 
Power & Rys. Co., 112 SB 75, 119 
SC 162 

(2) A contract between crossing 
railroads for contribution to expense 
of maintaining a flagman “whenever 
ordmances shall require" included 
ordinance theretofore existing—^Illi¬ 
nois Cent. R, Co V Waterloo, C F. 
& N Ry. Co., 164 N.W 208, 182 Iowa 
550, modified on other grounds 165 
NW. 993. 

(3) A contract between a railroad 
and a street railroad relating to the 
apportionment of cost for mainte¬ 
nance and repair of overhead bridge 
on which street railway maintained 
a double trach railway was held to 
embrace the subsequent rebuilding 
of the bridge in accordance with di¬ 
rections of the public service com¬ 
mission, in that “renew," as used in 
the contract, naturally means to 
make new again, while “repair" is to 
mend—^Pennsylvania R. Co v Penn- 
sylvania-Ohio Electric Co, 145 A. 
686, 296 Pa 40. 

83. Ill.—^Illinois Commerce Commis¬ 
sion ex rel Bast St Louis, C <& 
W. Ry V East St. Louis & C, Ry. 
Co., 198 NB 716, 316 III 606 
Mass —New York Cent R- Co. v 
Central Vermont R Co, 136 NB. 
825, 243 Mass 66 

Pa—^Pennsylvania R. COw v. Pennsyl- 
vania-Ohio Electric Co, 146 A. 686, 
296 Pa 40. 

51 C J. p 640 note 17. 

Powers of commission relating to 
apportionment, or fixing of liability 
for, expenses see infra S 136. 

Effect of order of oemmlssioa 
Contract of street railway com¬ 
pany with railroad company to pay 


half the expense, if at any time it 
shall become necessary to maintain 
watchmen at their crossings, wa? 
unaffected by order of public service 
commission, in proceeding against 
rajlroad company, alone, and with; 
out knowledge of the contract, sim¬ 
ply directing railroad company to 
provide watchmen; such order of 
the public service commission that 
railroad company provide watchmen 
at grade crossings makes them nec¬ 
essary, within the contract—^Direc¬ 
tor General of Railroads v. West 
Penn Rys Co., 126 A. 767, 281 Pa 
309. 

Order animlling oontraot 

Statutes requiring railroads to 
provide adequate service, statutes 
relating to highway grade crossings, 
statutes relative to apportionment 
of expense of effecting crossing be¬ 
tween railroad Imes, and statute rel¬ 
ative to safety regulations for cross¬ 
ings, held inapplicable on question of 
jurisdiction of Illinois commerce 
commission to enter order annulling 
contract which apportioned between 
railroads cost of maintaining inter¬ 
locking plant —^Illmois Commerce 
Commission ex rel Bast 'St Louis, C. 
& W. Ry. V Bast St Louis & C. Ry. 
Co., 198 N.B 716, 361 HI. 606. 

84. Ind—^Baltimore, etc, R. Co. v 
Wabash R Co., 67 NE 644, 31 Ind 
App 201. 

85. US —Chicago, etc, R. Co. v Old 
Colony Trust Co, Iowa, 216 F. 
577, 132 CCA 681. 

51 C X p 640 note 19. 

Repairs under eoaunon duty to pub¬ 
lic 

Where one of the companies malces 
necessary repairs to a grade crossing 
under its common duty to the public 
to keep the orossing in good repair, 
it may recover the cost thereof from 
the other company which, under the 
contract between the two, is obligat¬ 
ed to make such repairs. 

Ill—Chicago, etc., R. Co. v. Joliet, 
etc., R Co., 106 Ill. 388, 44 Am.R 
799. 


'Cy—^Louisville & N. R. Co v. Cen¬ 
tral Kentucky Tiaction Co, 144 
SW 739. 147 Ky. 618, AnnCas. 
1916A 857 

61 C J p 639 note 7. 

36- Ind —^Vandalia R. Co v. Ft. 
Wayne, etc, Tract. Co, 118 NE 
839, 68 IndApip. 120. 

As to expense of repair 
I Ind.—^Terre Haute, I. & W. Trac¬ 
tion Co V Ross, 138 NE. 90, 84 
Ind App 697, rehearing denied 189 
N.B 296, 84 Ind App. 697 

87, NY—People v. Public Service 
Commission, 168 NYS. 331, 180 
App Div 773 

88- Ind.—-Grand Trunk Western R- 
Co V. Hunt, 81 NB 524, 40 Ind 
App. 168 

89. Ohio—^Harmon v. Toledo, etc, 
Tract. Co, 21 Ohio N.P.NS., 76. 

Contract to share expense 
The granting by a railroad to a 
street railroad company of permis¬ 
sion to cross the right of way of the 
former is sufficient consideration for 
a contract whereby the street mil- 
road company agreed to pay one half 
the expense of maintaining a flag¬ 
man or lights at the crossing, if they 
were required by city ordinance, even 
though the railroad did not own the 
fee of the right of way.—Southern 
Ry. Co. V. South Oanolina Light, 
Power Ss Rys Co., 112 SB. 76, 119 
S.C 162. 

90. Ind.—Terre Haute, I. & W Trac¬ 
tion Co. V. Ross, 138 N.B. 90, 84 
Ind~A.pp 697, rehearing demed 139 
N.B. 295, 84 IndA(pp. 697—^Umon 
Traction Co. of Indiana Sr. Ross, 
126 NB. 72, 71 Ind App. 478. 

51 C J. p 640 note 23. 

91. XT.S—Northern Ohio Traction & 
Light Co. V. Erie R Go., C.C.A 
Ohio, 8 F.2d 962, certiorari denied 
46 set. 860, 270 U.S. 650, 70 L 
Ed 780. 

98. W.Va.—teteubenville. etc, Tract 
Co V. Pittsburgh, etc, R. Co, 142 
S B 257, 106 W.Va 276, 
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merely because the right to cross exists apart from 
the contract ^3 The implied obligation in a contract 
between a street railway company and a railroad 
company for the latter^s maintenance of gates at 
the crossing has been held to constitute sufficient 
consideration for the contract placing the larger 
part of maintaining the crossing on the street rail¬ 
way company, notwithstanding a statute requires 
the expense to be borne jointly.®^ The adjustment 
of controverted questions between a railroad and a 
street railroad relative to the right of the latter 
to use an overhead bridge for tracks, together with 
the settlement of pending litigation involving such 
right, afforded ample consideration for a contract 
apportioning the cost of maintenance of the bridge 
between the railroad and the street railroad.^® In 
a suit between crossing railroads on a contract pro¬ 
vision relating to contribution towards a particu¬ 
lar expense of maintaining the crossing, other cove¬ 
nants may furnish the consideration to sustain the 
one on which the action is based.®® 

Agreements to maintain the crossing at the ex¬ 
pense of one railroad are binding on the lessee of 
that road, 3*^ and a covenant in the lease which binds 
a lessee to perform all contracts of the lessor runs 
with the land so as to bind an assignee of the 
lease.®* 

(3) Remedies 

Contracts relating to the cost of repairing the cross¬ 
ing may be enforced tn the courts. 

The question of the enforcement of a contract 
between a railroad company and a street railway 


company as to the expense of repairing a cross¬ 
ing has been held to be for the courts.®® When the 
assignee of a lease is bound to repair a crossing in 
accordance with the lessor’s agreement, the assignee 
may be sued by the other road to recover expenses 
incurred by it in making repairs which the as¬ 
signee was bound to make,^ without first obtaining 
an apportionment of the expenses by the railroad 
commission.® 

General rules govern the pleadings in actions to 
enforce agreements with respect to the expense 
of constructing and maintaining a crossings a 
petition alleging a judgment requiring a railroad 
to maintain a crossing and its failure to do so states 
a cause of action.^ Findings in such an action 
must be supported by the evidence.* 

e. Injunction 

Equity may enjoin a railroad company from cross¬ 
ing the tracks of another railroad company in an arbi¬ 
trary or oppressive manner unnecessarily prejudicial to 
the rights of the latter. 

A court of equity may enjoin one railroad com¬ 
pany from exercising its right of crossing in an 
arbitrary and oppressive manner unnecessarily prej¬ 
udicial to the rights of the other company,® and 
may enjoin the construction of a crossing at grade, 
where the statute provides that such crossings 
shall be prevented wherever it is practicable to do 
so,*^ or provides that the crossing shall be so con¬ 
structed as not unnecessarily to impede the travel 
and transportation on the road crossed, and a grade 
crossing would, under the circumstances, constitute 


93. us—^Northern Ohio Traction & 
LiS^ht Co. V. Erie H. Co.. CCA 
Ohio, 8 F2d 962. certiorari denied 
46 S Ct. 350, 270 U.S. 650, 70 U-Ed 
780. 

IKy ,—Owensboro City R. Co. v. Lou¬ 
isville. H. & St L. Ry. Co., 178 S 
W. 1043, 166 Ky. 683. 

ICntoal protection. 

When the rights of Intersectingr 
roads are eanal, and the law and 
the terms of their franchises leave 
unsettled the details as to the man¬ 
ner in which the crossln^r is to be 
effected, maintained, and gruarded, 
the mutual protection of the roads 
from the perUs of the crossing: alone 
furnishes a sufiGLcient consideration 
for any contract they may malce, and 
courts will not inquire into the man¬ 
ner m which the burden imposed 
hy the contract is adjusted between 
the parties; hence, a contract, where- | 
by a railroad whose tracks crossed a 
city street ag:reed to permit a street 
railroad to cross its tracks, the lat¬ 
ter adnreeingr to construct and main¬ 
tain the crossing: at its own expense, 
and m a manner satisfactory to the 


railroad, was supported by a valid 
consideration, althougrh the street 
railroad had under its franchise a 
rig:ht to use the street—^Evansville 
& B. 1. Traction Co v Evansville 
Belt Ry. Co, 87 N'.E. 21, 44 IndApp 
155. 

94. US —^Erie R. Co. v Cleveland 
Ry Co., CC.AOhio, 15 P.2d 374. 
95- Pa.—^Pennsylvania R. Co, v, 
Pennsylvania-Ohio Electric Co, 
145 A. 686, 296 (Pa. 40. 

96. Iowa.—^Illinois Cent. R Co v 
Waterloo, C. P & N*. Ry. Co, 164 
N.W. 208, 182 Iowa 550, modified on 
other grounds 166 N.W. 993, 

97. Mass.—New Tork Cent. R Co. v 
Central Vermont R Co., 136 NE. 
826, 243 Mass 56 

Pa.—^Lehigrh Valley R. Co. v. Schuyl¬ 
kill R. Co., 11 papist. & Co 15 

98. Mass—New York Cent. R. Co. 
V Central Vermont R. Co, 136 N. 
E. 825, 243 Mass. 56. 

99. Pa.—Schuylkill Ry. Co. v. Pub¬ 
lic Service Commission. 85 Pa-Su¬ 
per Ct 259. 


1. Mass —^New York Cent. R. Co. v 
Centml Vermont R Co, 136 NB 
825, 243 Mass 66 

2. Mass—New York Cent R Co. v 
Central Vermont R. Co, supra 

3. Ind—Pittsburgh, C., C. & St L 
Ry. Co V. Ft, Wayne & Northern 
Indiana Traction Co., 138 N.E. 769, 
193 Ind 406 

4b Ohio —Toledo, etc, R Co v To¬ 
ledo. etc. R Co., 153 NB 296, 21 
Ohio App 231, affirmed 160 NE 
621, 114 Ohio St 98. 

5. Mass—^New York Cent. R Co 
V. Central Vermont R. Co., 136 N 
E 825, 243 Mass 56. 

51 aj. p 640 note 32. 

6. NJ.—West Jersey, etc, B. Co 
V. Atlantic City, etc.. Tract. Co, 56 
A. 890, 65 NJ.Eq 613. 

51 C J. p 641 note 33. 

7. Pa.—Williams Valley R. Co. v 
Lykens, etc, R Co, 44 A. 46, 192 
Pa. 552. 

51 CJ. p 641 note 34 

Enjoining crossing generally see su¬ 
pra § 133 d» 
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an unnecessary interference therewith ,8 but, in 
the absence of statutory provisions as to the method 
of crossing, a court of equity cannot enjoin a grade 
crossing® except where, under the circumstances 
of the case, a grade crossing is not necessary and 
would materially interfere wi+h the operation of the 
road crossed.^® A bill by one railroad company to 
enjoin another from crossing its track on a high¬ 
way at grade will be dismissed on the requisite au¬ 
thority for such a crossing being obtained from 
the county commissioners after the filing of the 
bill,^^ and the court will not require a trestle, con¬ 
structed and used by the crossing company as a 
temporary substitute for a bridge, to be removed 
from property of the other company, which is not 
in actual use.^^ 

Where, by statute, a court of equity must ascer¬ 
tain the mode of crossing to be used, an injunction 
will be granted restraining a crossing until after 
the decree determining the mode.^® Where a rail¬ 
road has been granted a crossing over another 
road, it cannot enjoin its grantor from subsequent¬ 
ly altering its own road^^ A railroad will not be 
enjoined from constructing a crossing in a manner 


authorized by a valid conclusive order of a rail¬ 
road commission,i5 tut where the order merely 
authorizes a crossing, a court of equity will enjoin 
the construction of a dangerous crossing.^® Where 
the petition seeks only an injunction, the court can¬ 
not prescribe a crossing of a particular character.^^ 

Street railroad. In the absence of constitutional 
or statutory provisions as to the method of cross- 
ing, equity will not enjoin a street railroad oper¬ 
ating on a street or highway from crossing at 
grade the tracks of a steam railroad crossing such 
street or highway,^® on the mere ground that the 
operation of the trains of the steam railroad com¬ 
pany will be inconvenienced and the dangers of 
the street crossing increased,^® unless it appears 
that the crossing company is insolvent,^® or that 
the injury is irreparable,or the proposed cross¬ 
ing will amount to a public nuisance.^^ Also, the 
mere fact that the street railroad company pro¬ 
ceeds ultra vires or usurps a franchise does not 
gfive the steam railroad company any standing to 
ask for such an injunction unless it suffers some 
special damage differing in land from that suffered 
by the rest of the community.^s 


a Iowa—Chicagro, etc, R. Co v 
Chicagro, etc., R. Co, 58 N.W 918, 
91 Iowa 16—Humeston, etc, R Co 
V Chicagro, etc, R Co, 38 W.W. 
413, 74 Iowa 654. 

9. US —^Umon R Co v Illinois 
Cent R. Co, Tenn, 207 F 746, 126 
CCA 283, certiorari denied 34 S 
Ct 323, 231 U.S 764, 68 L. Ed- 467 

Ky—^ElizaJjethtown, etc, R Co v 
Ashland, etc, St. R Co., 26 SW 
181, 96 Ky 347, 16 Ky.L 42. 

10. US—Union R. Co. v. Illinois 
Cent R Co., Tenn, 207 F. 745, 125 
C.CA 283, certiorari denied 84 S 
Ct 323, 231 US 764, 68 LEd 467— 
Chicagro, etc,, R Co. v. Chicago, 
eta, R. Co, C.CIU., 6 FCasNo 
2,665, 6 Biss. 219 

11. Mass.—^Lynn, etc, R Co. v Bos¬ 
ton, etc. R. Co. 114 Mass 88. 

12. Pa—Appeal of Philadelphia R 
Co , 2 Walk 243. 

13. Pa—Philadelphia, etc., R. Co. v. 
Pennsylvania Schuylkill Valley R 
Co, 7 Pa,Co. 491. 

14. N.T—Buffalo Creek R Co v 
New York Cent. R. Co, 160 N T S 
646, 96 Misc 462 

Pa—^Lehigrh, eta, R. Co v Delaware, 
eta, R Co, 87 A. 709, 240 Pa. 401. 

IB- Ky —Chicago, eta, R. Go. v. 
Louisville, etc, R Co, 68 S W 
799, 22 Ky L 668. 

Ifi- Va.—Southern R. Co v Wash¬ 
ington. etc, R. Co., 46 SB. 784, 
102 Va. 483. 

61 C J p 641 note 44. 
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17. Tex—Galveston, etc, R. Co. v. 
Galveston Electric Co, 123 S.W 
1140, 58 TexCivApp. 427. 

18. U S —Pennsylvania Co v. Lake 
Erie, eta, R Co, CCOhio, 146 F 
446 

DeL—^Philadelphia, eta, R Co. v. 
Wilmington City R. Co-, 38 A. 1067, 
8 Del Ch 134. 

Ga—Southern R Co v. Atlanta R, 
etc. Co, 36 S,E. 873, 111 Ga. 679, 
51 LRA 125. 

Ind —South East, etc, R. Co. v. 
Evansville, etc, Electric R. Co, 
82 NE 766, 169 Ind. 339, 13 L R. 
A,NS. 916, 14 AnnCas. 214— 

Evansville, eta, Traction Co. v. 
Evansville Belt R. Co., 87 NB 21, 
44 indApp 165—^Michigan Cent. 
R Co. V. Bjammond, etc., Electric 
R. Co., 83 NE 650, 42 IndApp 66. 
Ohio —Cleveland, etc, R Co. v Urba^ 
na, etc, R. Co, 26 Ohio CirCt 180 
Where railroad company has locat¬ 
ed but not constructed a branch 
across a public road, it may sue to 
enjoin a street railway company 
from constructing its road across 
such branch at grade until the rights 
of the parties at the crossing are ad¬ 
justed—Ohio River Junction R. Co. 
V. Freedom, etc, R. Co., 63 A. 773, 
204 Fa 127. 

19. U S.—^East St. Louis R Go v. 
Louisville, eta, R. Co., HL, 149 F. 
169, 79 CC,A 107. 

Conn—^New York, N H. & H R Co. 
V. Bridgeport Traction Co., 32 A. 
953, 65 Conn 410, 29 L.RA 367. 
Ky—Louisville, etc., R. Co. v. Bowl- 
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mg Green R Co., 63 SW. 4, 110 
Ky. 788, 23 KyLRep 273. 

Ohio—Cleveland, etc, R Co. v. Urba- 
na, eta, R. Co., 26 Ohio CirCL 180. 
Preliminary injunction 

Where, in a suit by a steam rail¬ 
road to restrain a street railway 
company from laying its tracks at 
grade over the tracks of the steam 
railroad, it appeared that the street 
was so closely built up that no view 
of coming trains could be had until 
the crossing was reached, that four¬ 
teen trains (passed across the street 
daily, that because of a neighboring 
switch a large amount of shifting 
across the street was required, and 
that many vehicles and pedestrians 
passed hourly, a preliminary mjunc- 
tion to maintain the status quo was 
held proper—^Delaware, eta, R. Co 
V, Danville, eta, R. Co., 61 A. 80, 211 
Pa.St. 591. 

20. Ala.—^Highland Ave, etc, R Co. 
V. Birmingham Union R Co., 9 So 
568, 93 Ala. 605. 

21. Ala—Highland Ava, etc. R Co 
V. Birmingham Umon R Co, su¬ 
pra. 

22. Ala—^Highland Ave, etc, R Co. 
V. Birmingham R, eta, Co, 21 So. 
342, 113 Ala 239. 

23. Del.—Philadelphia, eta, R Co. 
V. Wilmington City R Co., 88 A. 
1067, 8 Del Ch 134. 

N J.—Consohdated Traction Co. v. 
South Orange, etc. Traction Co, 
40 A 16, 66 N.JBq. 669—West 
Jersey B Co. v. Camden, etc, R 
Co., 29 A. 423, 62 N.J Eq 81—Mor- 
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Where the street railroad company is proceeding 
in a lawful and proper manner, the court will en¬ 
join the railroad company whose tracks are to he 
crossed from interfering with the work of construc¬ 
tion^^ or from interfering with the crossing or its 
use after it is constructed.25 Where, by statute, 
the place and manner of crossing is to be deter¬ 
mined by the court, the court in an action by a 
railroad to enjoin a street railway from crossing 
its tracks will not restrain the company whose 
tracks are to be crossed from interfering with the 
street railroad company in laying its tracks,^® 
except to maintain or restore the status quo 

§ 135, Determination as to Necessity, Place, 
Mode, and Expense of Crossing 

The legislature may regulate, or provide for the 
regulation of, the crossing of one railroad by another. 

Under the general powers of control and regula¬ 
tion of railroads, as discussed supra §§ 27-30, the 
legislature may regulate the crossing of one railroad 
by another,2« gm-h regulation is a valid exercise 
of the police power.^® Where the railroad has a 
right to cross by virtue of a constitutional provision, 
as discussed supra § 133, the legislature cannot de¬ 
stroy such right,30 but a statute requiring consent 
of a commission to a grade crossing does not de¬ 
prive the railroad of its constitutional right®^ The 
necessity for the crossing of one railroad by an¬ 
other is, in some cases, decided by the legislature 
itself.®2 Where a special procedure relative to 
crossings is provided by statute, it must be fol- 
lowed,®s and the general provisions as to acquir¬ 


ing property for railroad purposes or determining 
the rights of other property ovmers are not ap¬ 
plicable.** 

In some jurisdictions the statutes conferring the 
right to cross provide that if the companies are un¬ 
able to agree as to the compensation, place, and 
manner of crossing, these questions shall be de¬ 
termined by commissioners appointed by the court, 
as discussed infra § 136 b. Under other statutes 
these questions are to be determined by railroad 
commissioners, as considered infra § 136 a, and 
under others the place and manner of crossing 
are to be determined by courts of equity or other 
designated courts^ as discussed infra § 137. 

§ 136. - Powers and Proceedings of Com¬ 

missioners 

a. In general 

b. Commissioners appointed by courts 
a. In General 

The regulation and determination of the place and 
manner of crossings by one railroad over the tracks of 
another are, under many statutes, in a board of com« 
mlsBioners. 

As discussed supra § 29, m many jurisdictions 
the regulation and control of railroads are vested 
in a commission or board of commissioners, and the 
statutes creating such a board give to the commis¬ 
sion the nght to regulate and determine all ques¬ 
tions relating to the place and manner of cross¬ 
ings.*® Such statutes have been held to give the 
commission power to order the raising of the grade 


ns, etc, R, Co V. Newark Pass. 
R. Co., 29 A. 184, 51 NJBq 379, 
affirmed 31 A. S83, 62 N.J.Eq. 340. 
Wlio may complalxi 

Remedies to restrain, abate, or 
punish a public nuisance are to he 
Invoked by the public officials who 
are charged with the duty in that 
respect and not by a mere volun¬ 
teer, who is without special cause of 
complaint.—^West Jersey R Co. v. 
Camden, eta* B. Co., 29 A. 423, 52 N. 
JJBSq 31, * 

Xttjury to property ot railroad was 
held, sufficient bSsis for injunction 
against street raaroed attempting 
to build its tracks across those of 
the railroad grade without au- 
thonty —Chicago, eta, R. Co. v. Gen¬ 
eral Blectric R. Ca, 79 IlLApp. 589. 

24L Ind —Chicago, eta, R. Co. v. 
Whiting, etc,, St. R. Oo., 38 N.B 
604. 139 Ind 297, 47 Am.S.B. 264, 
26 L RJL 337. 

25. Pa.—^Du Bois Traction Pass. R. 
Co, V. But^alo, eta, R. Co., 24 A. 
149 Pa St 1. 


ae. N.M.—Atchison, T, & S. P. Ry. 
Co V, Citizens’ Traction & Power 
Co., 113 P. 813, 16 NM. 163 

27, NM.—Atchison, T. & S. P. Ry. 
Co. V. Citizens’ Traction & Power 
Co^ supra. 

Mandatory Injimotlon 
NM.—Atchison, T. & S. P. Ry. Co v 
Citizens' Traction & Power Co, 
supra. 

28, Pa.—^Pittsburg, eta, R Co. v. 
Southwest Penm^Xvania R Co., 77 
Pa 178. 

Wash.—State v. Buykendall, 222 P. 
311, 128 Wash: 88. 

29. XJ.S.—Northern Paa R. Co v. 
Puget Sound, etc, R. Co, Wash., 
39 S Ct 474, 250 XT.S. 3132, 68 UBd. 
1013. 

30, Wash—State v. Kuykendall, 222 
P. 211, 128 Wash. 88. 

31. S.C.—Atlantic Coast L#lne R. Co 
V. State R Commission, 72 S B. 
18,89 3 0.472. 

32. Wis.—^In re Pastern Wisconsin 
R., etc, Co, 107 N.W. 496, 127 Wis. 
641. 


33, N.T.—^In re New York, etc, R. 
Co., 18 NB 120, no N.T. 374. 

51 C J, p 642 note 58. 

Public is not affected where there 
is separation of crossing between 
two lines of railroad—State ex rel 
and to Use of St. Paul & K. C. Short 
Line R Co. v. Public Service Com¬ 
mission of Missouri^ 92 SW2d 126, 
338 Mo. 724. 

34. VL—Central Vermont B. Co. v. 
Woodstock R. Co., 60 Vt 452 

85. • IlL—Chicago, P. & et. L Ry. 
Co. V, Jacksonville Ry. & Light 
Co, 91 N.E. 1034, 245 III. 166 
Mich.—^Pere Marquette Ry. Co. v. 
Michigan Public Utilities Commis¬ 
sion, 188 N.W. 615, 218 Mich 307. 
N.H—City of Laconia v. Boston & 
M. R. B, 128 A. 350. 81 NH 408. 
N.T —^Lake Shore, etc, R. Co v. 
Chautauqua Traction Co., 104 N. 
TS. 550, 54MiBc 275. 

51 C J. p 642 note 61, p 641 note 56. 
As to fixing liability for, or appor,* 
tioning, expense 

(1) Powers of commission under 
particular statutes generally. 
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of the senior road to enable the jtmior road to cross 
at grade,3 6 or to require the installation of inter¬ 
locking devices at grade crossings and it has 
been held that a municipal grant of the right to 
lay track in a street is subject to the right of the 
commission to regulate a crossing of another track 
previously laid.ss 

It has been held that the commission has no 
jurisdiction to determine the rights of the parties 
in an attempt by one road to take part of another’s 
right of way where there is no intersection or 
union of the respective tracks nor has it juris¬ 
diction to enforce contracts for the repair and 
maintenance of a crossing^o When no restrictions 
are placed on the commission as to the time and 
conditions on which it will approve a crossing, it 
may withhold its consent altogether^! or grant it on 
such terms as it sees fit,^^ and where consent is 
secured on condition, the railroad has no absolute 


right to cross^* without compliance with the or¬ 
ders of the commission.^^ 

The order of a commission is sufficient author¬ 
ity for a railroad to enter on the right of way of 
another road for the purpose of constructing an in¬ 
terlocking system at the crossing.^5 xhe railroad 
commission cannot require the installation of a cer¬ 
tain type of safety device where the railroads have 
agreed to another t3^e equally safe."^® Where the 
commission has made its final determination as to 
the necessity, place, mode, and compensation for 
the crossing, its authority is at an endj^*^ and,it 
cannot modify or change its decision."*® 

Street and electric railroads. As considered su¬ 
pra § 29, in some jurisdictions statutes giving su¬ 
pervision of railroads to the railroad commission 
have been held not to extend to electric roads, and 
in such case the commission has no jurisdiction to 
entertain an application for a crossing between a 


Mich —^Michiffan Air Liine Ry v 
Miehigran Public Utilities Commis¬ 
sion. 188 N.W 520, 218 Mich 320— 
Pere Marguette By. Co v Michi¬ 
gan Public Utilities Commission, 
188 NW. 516, 218 Mich. 807, 

NH—City of Laconia v. Boston & 
M B. R, 128 A. 360. 81 NH 408 
61 C.J. p 642 note 61 [c] (1), (2), 
W3. m. [h] (4), [1] (2), (4), p 
639 note 11 [a], [c], [e] (2) 

(2) Illinois commerce commission 
was held without jurisdiction to en¬ 
ter order annulling contract which 
apportioned between railroads cost 
of maintaimngr interloclang plant at 
crossing of lines, although contract 
injuriously affected net income of 
one of railroads.—^Illinois Commerce 
Commission ex reL Slast St Louis C 
& W By. V. Sast St. Louis & C. By 
Co. 198 N.S3. 716. 361 Ill. 606. 

(3) The public service commission, 
m allocating cost of Installing and 
operating an interlockmg switch and 
signal mechanism at place where 
tracks of two railroads crossed, was 
not bound to adopt allocation agreed 
to by railroads a number of years 
before relative to an entirely differ¬ 
ent system, which was to cost about 
seven times as much, even though 
contract had been approved by com¬ 
mission, where approval was condi¬ 
tioned on immediate construction of 
system and nothing was done for 
many years.—Penusylvania B. Co. v, 
Pennsylvania Public Utility Commis¬ 
sion, 193 A. 127. 127 Pa Supen 644. 

Approval of Interstats oottuneroe 
oommlsgloii 

(1) State railway commission 
could fix place and manner of cross¬ 
ing of railroad spur tracks, notwith¬ 
standing applicant’s failure to secure 
certlllcate from Interstate commerce 


f commission for building proposed 
track —St Louis Southwestern By 
Co V. Missouri Pac B Go. Ark, 63 
set 616, 289 US. 76. 77 L.Ed 1042 

(2) Statutory injunction, to re¬ 
strain construction of spur track or 
extension over another railroad with¬ 
out obtaimng certificate from inter¬ 
state commerce commission, affords 
competing carrier affirmative and 
complete remedy.—St Louis South¬ 
western By. Co. V. Missouri Pac. R 
Co. supra. 

(3) Decree enjoining proceedings 
for grrade crossing over another com¬ 
pany's tracks before state commis¬ 
sion until certificate of convemence 
from interstate' commerce commis¬ 
sion was obtained was held proper. 
—^Missouri Pac R. Co. v. Chicago. R. 
I. & P. By. Co, CCA Ark. 41 P.2d 
188. certioran denied 61 S.Ct 74, 282 
U S 866. 75 L.Ed, 765. 

Matters consiaBred by oonunlbsloa 

On petition of one railroad for 
permission to cross the main line 
tracks of a second, railroad with a 
spur track, where territory sought 
to be reached by first railroad was 
undeveloped, public service commis¬ 
sion was not required to concern it¬ 
self with questions of public conve¬ 
nience and necessity, and the dan¬ 
gers that inhere from the crossing 
by spur line of one railroad of main 
line tracks of second railroad at 
grade do not require public service 
comzzussion. in exercise of its discre¬ 
tion. to deny authorization of such 
crossing if management of petition¬ 
ing railroad feels ,that something.is 
to be gained by such construction 
and crossing and if commission de¬ 
termines that by methods proposed 
crossing will be reasonitfely saf^-^ 
Detroit &T. 8 L. St Co. v. MichlgaiL 
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Public Service Commission, 36 NW. 
2d 896, 324 Mich 195. 

38. Ill.—Alton, etc, R. Co v. Van- 
dalia B Co. 108 NE 800, 208 IlL 
68 . 

37. Mo.—State v Missouri Pac. B- 
Co, 218 SW 310, 280 Mo. 456. 

51 C.J. p 643 note 63. 

38. D1—Chicago, etc. Tract. Ca v. 
Illinois Cent. B. Co, 92 N.E 683, 
246 Ill. 146. 

39. Kan—^Atchison, etc. B Co v. 
Kansas City, etc., B. Co, 70 P- 
939. 78 P. 899, 67 Kan 669 

40- Pa—Schuylkill R Co. v State 
Public Service Commission, 86 Pa 
Super. 259. 

41. S.C—Atlantic Coast Line R. Co. 
V. State R, Commission, 72 S B, 18, 
89 S a 472. 

42. S C —Atlantic Coast Line B. Co. 
V. State B. Commission, supra 

61 C J. p 643 note 68. 

43. S.C—Atlantic Coast Line B. Co. 
V. State R Commission, supra— 
Atlantic Coast Line B. Co. v Sea¬ 
board Air Line R Co, 71 SB. 84,. 
88 S.a 464. 

44. S,C—Atlantic Coast Line B Co. 
V. Seaboard Air Line B Co, 71 3. 
B. 84, 88 S C. 464 

45- Mo.—State v. Missouri Pac. B. 
COm 218 SW. 310, 280 Mo 456. 

46. N-C—^tate Corp. Ooinmlssion 
V. Seaboard Air Line B. Co., 92 3. 
B 160, 173 NC. 418. ' 

47. Kan.—^Unmn Terminal B. ,Cd.. y. 

Bailroad Comrs,, 8^ P 2954 Kam 
352., , 

48L Ma—^Boston, eta, B. Co V. Saco 
'thliey aiectrlc R. CO / A. 202. 

. 98 Ma 78. . ' ' 

61 C.J. p 648 note'73. ' - 
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steam and an electric railroad,^® and on order ap¬ 
proving or defining the mode and character of the 
crossing is not a condition precedent to the right 
to cross.50 However, some statutes expressly ex¬ 
tend jurisdiction of the commission to street or 
electric railroads in so far as a crossing over an¬ 
other railroad is concerned A constitutional pro¬ 
vision prohibiting the passage of any law granting 
the right to construct and operate a street railroad 
within any municipality without consent of the 
municipality has been held not to preclude passage 
of a statute giving to a railroad commission juris¬ 
diction to determine the manner in which one rail¬ 
road shall cross another in so far as it relates to 
crossings within the streets of municipalities.^^ 

b. Commissionexs Appointed by Ooiirts 

Under some statutes where the companies Involved 
fail to agree on the place and manner of crossing the 
questions are determined by commissioners appointed 
by the court. 

In some jurisdictions statutes conferring the 
right to cross provide that if the companies are un¬ 
able to agree as to the compensation, place, and 
manner of crossing the court will appoint commis¬ 
sioners to determine these questions ,53 and under 
some of these statutes it is held that an attempt 
and failure to agree are a necessary condition pre¬ 
cedent to the right to invoke the legal proceeding 
provided for 5^ Such statutes have been held ap¬ 


plicable to crossings of street and steam railways.55 
Under such statutes the court will not on an ap¬ 
plication for the appointment of commissioners^ 
pass on any questions with respect to the crossing 
which it IS the province of the commissioners to 
determine.® 5 

These statutes are held to confer on the commis¬ 
sioners the power to determine all matters with 
respect to the crossing which would ordinarily be 
provided for by a contract or agreement between 
the companies if they had been able to agree,57 
and not only to determine such matters as relate 
to the interests of the companies, but also those 
relating to the safety of the public 58 The commis¬ 
sioners may provide as to the materials to be used,53 
and the right to determine the manner of crossing 
does not relate merely to the mechanical means 
and appliances to be used, but includes the man¬ 
ner of using the crossing and precautions against 
accidents.65 The commissioners should go on and 
view the premises where the crossing is located, 
but this fact need not be stated in their report®^ 

§ 137. -Jurisdiction and Power of Courts 

Jurisdiction to determine the place and manner of 
crossing is by some statutes conferred on the courts. 

Statutory provisions in many jurisdictions au¬ 
thorize certain courts to regulate the place and 
manner of crossing.®^ Such a statute is an exer- 


49. Kan.—^Elansas City R. Co. v. 
Railroad Comrs, 84 P. 755, 73 Kan 
168. 

50. Ky.—^Louisville, etc, R. Ca v. 
Bowling Green R Co, 63 S.W. 4, 
110 Ky. 788, 23 KyL. 273- 

Teac.—Galveston, etc, R Co. v. Gal¬ 
veston Electric Co., 123 S.W. 1140, 
58 Te3C.Civ.App. 427. 

61. Kan—State v- Parsons St. Ry. 
Co. & Electrical Co., 166 P. 704, 81 
Kan. 480, 28 LuRJL,irS., 1082. 

WIs.—Wisconsin PubUc Service Co. 
V. Railroed Cemxnlssion, 201 IT.W. 
977. 185 WlB. 536, 49 AJUR. 796. 
Bztent of power 

(1) Under a statute empowering 
tbe railroad commissioners te deter¬ 
mine wbether there Is a necessity for 
the crossing of a railroad by a street 
railway *'and, if so, the plan thereof, 
whether it shall be over or under the 
existing railroad, or at grade, and in 
other respects the manner of such 
crossing;*’ the board can authorize a 
street railway to oonsixuct a subway 
In a street under the tracks of a rail¬ 
road, in accordance with whatever 
regulations it may see fit to impose, 

80 that they have relation to the safe 
operation of both roads and are not 
unreasonable—State v. Parsons St. 
Ry. Co. & Electrical Co, 105 P. 704, 

81 Kan. 430, 28 LR A.,N.S., 1082. 


(2) Under a statute giving the 
commissioner of railroads power to 
make all reasonable rules and regu¬ 
lations for the operation of street 
railroads, the railroad commiSBioner 
has power to compel a street railroad 
company to elevate its tracks over 
those of a steam i^lroad—Jackson, 
etc.. Traction Co.* v. Railroad Com'r, 
87 hr.W. 133, 128 Mich. 164. 
AppoirfcloiimezLt of cost of viaduct 
Fifty per cent of cost of widening 
and strengthening viaduct over rail¬ 
road tracks for street car company 
was held properly apportioned by 
the commission to street car com¬ 
pany, and balance to railroads; city 
not being chargeable therewith.— 
State ex reL and to Use of Kansas 
City Southern Ry. Co. v. Public 
Service Commission, 80 SW'.2d 112, 
825 Mo 862. 

52. IlL—Chicago & S. Tiraction Co. 
V. Illinois Cent R. Co., 92 N.B. 
583, 246 lU. 146. 

53. N.T—Jennings v, Delaware, 

etc., R. Co., 83 N.B. 1126, 190 N.T. 
544. 

51 C J. p 644 note 77. 

54. Ind.—^Lake Shore, etc., R. Co. v 
C incinnati, etc, R. Co., 19 N.B 
440. 116 Ind. 578. 

51 C J. P 641 note 54. 
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55. N.T—Stillwater, etc, R Co v 
Boston, etc., R Co, 64 N B 511, 
171 N.T. 689, 69 LRA. 489—Mat¬ 
ter of Saratoga Electric R. Co., 12 
NTS 318, 58 Hun 287 
61 C J. P 641 note 65. 

66 . N.T —^BufCalo, etc., R. Co v. 

New Tork, etc. R. Co. 26 NTS. 
265, 72 Hun 583 
51 C J p 644 note 78. 

57. Mo—Chicago, etc, R. Co v 

Kansas City, etc, R. Co, 19 SW 
826, 110 Mo. 510 

N T —In re Lockport, etc., R. Co , 19 
Hun 38 

58. NT.—^In re Lockport, etc., R. 

Co., supra. 

69. Mo —Chicago, eta, R Co. v. 

Kansas City, etc, R Co, 19 SW. 
826, 110 Mo. 610. 

60. NT—^In re Lockport, etc, R. 
Co., 19 Hun 38 

51 C J. p 644 note 82. 

61. Mo—St Louis Transfer R Co. 
V. St. Louis, etc., R. Co., 13 SW. 
710, 100 Mo 419 

68 - NM.—^Atchison, T. & S. F Ry. 
Co V. Citizens' Traction & Power 
Co, 182 P. 871, 26 NM. 346—At¬ 
chison, T. & S F. Ry. Co V. Citi¬ 
zens' Traction & Power Co., 113 
P 810, 16 N.M 164. 

61CJ.P 644 note 84. 
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cise of the police power of the state,and incor¬ 
poration prior to the passage of such a statute has 
been held not to aifect its applicability.®^ A statute 
giving to the court the power to determine the 
mode and apportionment of costs of a crossing ap¬ 
plies to all crossings whether at, above, or below 
grade,®® and its judgment thereon cannot be affect¬ 
ed by a subsequent ordinance.®® In some juris¬ 
dictions it has been held that the court may, in 
the exercise of the powers conferred on it, change 
the location of the crossing,®*^ while in others the 
contrary has been held.®® 

Under some statutes it has been held that the 
court may prescribe the safety precautions to be 
taken by the railroad seeking to cross®® or make 
a decree requiring the existing railroad to do cer¬ 
tain acts.*^® Where the legislature has not pre¬ 
scribed the mode of crossing, courts of equity have 
jurisdiction to regulate the manner of crossing so 
as to protect the rights of the parties and pre¬ 
vent the infliction of unnecessary injury on the 
road crossed,71 but it has been held that, unless the 
arcumstances require it, the court cannot require 
other than a grade crossing.72 A court of equity 
also has jurisdiction specifically to enforce a con¬ 


tract between the companies as to how a crossing: 
shall be used,7® and where two railroad compa¬ 
nies have a community of interest in the land on 
which they cross each other and disagree as to 
their respective rights, a court of equity will con¬ 
trol and direct its use.74 

A court of equity having jurisdiction to prevent 
grade crossings may, on ordering a crossing of a 
different character, authorize the temporary use of 
a grade crossing for construction purposes,^® but 
the time it may be used should be limited by the 
court.76 A statute giving a court of equity power 
to determine the place and manner of crossing 
does not authorize it to condemn the property of 
the road crossed and fix the compensation, but 
the right to cross, unless the parties can agree, must 
be secured by proper proceedings at law.77 Where 
the determination is by a court of equity, the prop¬ 
er proceeding is by bill or petition in equity.78 

Change of crossing after construction is, in some 
jurisdictions, regulated by statute.^® 

Street railroad crossings. Various statutes giv¬ 
ing the court the power to regulate crossings have 
been held applicable®® and inapplicable®^ to street 


Ghaucre of voane in controversies 
over the point of crossing: of one 
steam railroad by another is not au¬ 
thorized —Vandalia R. Co. v. La 
Fayette & L Traction Co, 94 N.E 
483, 176 Ind 391. 

Laches 

Where, by a supplemental com¬ 
plaint, railroad seeking: to have the 
court determine the method of cross¬ 
ing: its tracks by a street railroad 
showed that since the reversal of a 
former Judgrment for the street rail¬ 
road and the filing: of the supple¬ 
mental complaint It had soug:ht to 
settle its dispute, the complaint was 
not demurrable for laches, although 
five years had elapsed between the 
reversal of the former Judgment and 
filing of the supplemental complaint 
—Atchison, T. & S. F. Ry. Co v Cit¬ 
izens' Traction & Power Co, 182 P 
871. 25 NM. 845. 

®3. Pa —^Delaware, etc, Canal Co. v, 
Scranton, etc. Tract. Co, 4 Pa 
Dist 287, 7 Eulp 609. 

C4. Pa —^Pittsburg:, etc., B. Co v. 
Southwest Pennsylvama R. Co, 77 
Pa. 173. 

65- Ohio—Lima, etc, Tract. Co, v, 
Toledo R, etc, Co, 11 Ohio Cir 
Ct,NS, 17, 80 Ohio CirCt 856. 

66. Ohio —^Toledo, etc., R Co. v 
Toledo, etc., R Co, 153 N.BJ. 296, 
21 Ohio App. 231. 

67. Minn—State v. Hennepin Coun¬ 
ty Dist Ct, 29 N.W. 60, 85 Minn I 
461. 


I ea N.J.—^In re Atlantic Highlands, 

I etc., Electric R. Co, Ch, 35 A 887 

69. Minn —Winona, etc, R. Co v. 
Chicag:o, etc., R. Co., 52 B'W. 657, 
50 Minn 800. 

70. Pa—^Pennsylvama R Co. v. 
Conshohocken R. Co., 4 Pa Diet 12, 
16 Pa Co. 445, 454. 

71. Iowa.—^Illinois Cent. R. Co v. 
Waterloo, etc, R Co, 164 N.W 
208, 166 NW. 993, 182 Iowa 660. 

51 C J. P 645 note 93. 

72. U S —Union B. Co. v Illinois 
Cent B. Co, Tenn, 207 F 746, 125 
CC.A. 283. oertioraxl denied 34 S 
Ct 828, 281 US 754, 58 LEd. 467 

73. Pa.—Appeal of Cornwall, etc, B 
Co., 17 A. 427, 126 Pa. 232, 11 Am 
S.B 889. 

74- N J.—^West Jersey, etc., R. Co v. 
Atlantic City, etc, B. Co., 56 A 
890, 66 NJE <1 eiS—KTational 

Locks, etc, B. Co. v. Pennsylvania 
B. Co., Ch, 30 A. 1102, reversed 
on other grrounds Pennsylvania B 
Co V. National Locks & N J. J. C. 
By. Co, 32 A. 220, 63 N.J.Bq 178. 

75. Pa.—Smethport B. Co. v. Pitts¬ 
burg, etc., R Co, 52 A. 88, 203 Pa 
176. 

7a Pa—Smethport B. Co. v. Pitts¬ 
burg, etc., B. Co., supra 

77. W.Va—Wellsburg, etc., B, Co 
V Panhandle, etc.. Tract Co., 48 
SJB3 746, 66 WVa 18. 
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f 78. Pa —^Pennsylvania Schuylkill 

Valley R Co. v Philadelphia, etc., 
R. Co, 7 Fa Co 490—^Philadelphia, 
etc, R Co V. Pennsylvama, etc., 
R- Co, 7 PaCo. 381. 

79- Ind.—Pittsburgh, etc, R. Co v. 
Indianapolis, etc., Tract Co., 81 N- 
E. 487, 169 Ind 634. 

51 C J. P 645 note 2. 

80- N.J —^In re Saddle River Trac¬ 
tion Co., Ch, 41 A. 107—New York, 
etc, R. Co. V. Atlantic Highlands, 
etc, Electric B Co, 37 A. 736, 56 
NJ.Eq. 522. 

NM—Atchison, T. & S F. Ry. Co. 
V. Citizens' Traction & Power Co, 
182 P, 871, 25 N M 345—Atchison, 
T. & S. F. By- Co V. Citizens' Trac¬ 
tion & Power Co., 113 P. 810, 16 
N.M. 164. 

61 C J. p 645 note 8. 
j&pportlonmeiLt of expense 
Where a street railroad lllegFally 
made a crossing over a rallread, the 
court, after determining the amount 
a street railroad should have con¬ 
tributed to the Installation of the 
crossing and its maintenance, will 
direct that a street railway should 
pay to the railroad moneys so ex¬ 
pended—Atchison, T, & S. F. By. Co. 
V. Citizens' Traction & Power Co, 
182 P. 871. 25 N.M. 346. 

81. Ohio.—^Dayton, etc, R. Co. v. 
Layton, etc., T:|:actlon Co, 26 Ohio 
CirCt 1. 

51 C.J. P 045 note 4. 
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railroads. An act giving street railroads the pow¬ 
er to cross railroads at grade has been held not 
to affect the power of the court to prevent them 
from so doing.82 

§ 138. -Parties, Pleading, and Evidence 

A petition to secure or fix a crossing must allege 
the necessary facts. On application to the court to de¬ 
fine the place and manner of crossing the right to cross 
must be proved. 

In a proceeding in equity to fix a crossing, hold¬ 
ers of the mortgage bonds of defendant railroads 
are not necessary parties when the trustees in the 
mortgage are joined as parties.^s Where a com¬ 
plete determination of the controvert cannot be 
had without the presence of other parties, such 
other parties may be brought into the case by a 
supplemental petition.®^ 

Pleadings, A petition to fix or secure a crossing 
must sufiiciently allege all the necessary facts.25 
The petition for appointment of commissioners in 
cases of disagreement must show a compliance with 
any statutory requirements and allege such facts 
as are necessary to show plamtifFs right to the 
crossing and to institute the proceedings therefor ,-26 
and so, where an attempt and failure on the part 
of the companies to agree as to the compensation, 
place, and manner of crossing are a necessary 
condition precedent to the right to institute legal 
proceedings to determine the same, this fact must 
be alleged.27 

Evidence, On an application to the court to de¬ 
fine the place and manner of crossing, the petition¬ 


ing company must show that it has a legal right 
to construct its road,28 but it is not necessary to 
show specifically a grant by a city of the right 
to cross when a franchise from the city to con¬ 
struct the road is shown Where the statute pro¬ 
vides that the crossing shall be so located as to 
inflict the least practicable injury on the road 
"crossed, the petitioning company must show such 
to be the case with respect to the proposed cross¬ 
ing,^® and where the statute provides that grade 
crossings shall be prohibited whenever it is rea¬ 
sonably practicable to do so, it will be presumed 
that such a crossing may be avoided, and the bur¬ 
den is on the petitioning company to show the con¬ 
trary,but where grade crossings are permitted 
unless destructive of the senior company's rights, 
one seeking to prevent such a crossing must intro¬ 
duce evidence sufficient to show a practical de¬ 
struction of such rights.22 WThere the abolition of 
a grade crossing is sought, evidence showing the 
possibility, but not the practicability, of the change 
IS insufficient®® 

§ 139. - Review 

As a general rule the decisions of court commis¬ 
sioners or of a railroad commission are reviewable by 
the courts. 

Where the compensation, place, and manner of 
crossing are determined by commissioners ap¬ 
pointed by the court, their decision is reviewable by 
the court®^ not only as to the compensation award¬ 
ed, but also as to the place and manner of cross¬ 
ing,®® and the decision of the trial court thereon is 


82. Pa.—^Pennsylvania B- Co, v. 
Braddock Blectnc IL Co., 25 A 
780, 152 Pa. 116—^Delawaxe, etc, 
H Co. V Wilkes-Barre, etc., R, Co, 
11 Pa Co. 165—^Delaware, etc, Car¬ 
nal Co. V. IiackaVanna Valley 
Traction Co., 8 Lack Leg* Ni. 295. 

83. WI'.Va.-T’T^ri-State Tract. Co, v. 
Pittsburg, etc., H Co, 68 SJS. 25, 
67 W.Va. 889. 

84. NM.—Atchison, T. & S. F. By 
Co. V. Citizens* Traction & Power 
Co., 182 P. 871, 26 N.K. 345. 

85. WVa—Tn-State Tract Co. v. 
Pittsburg, etc., R. Co, 68 SJBT 26, 
67 WVa. 389. 

51 O.J. p 645 note 8. 

Heoessa^y alleg^tioiis 

N-J —^Mercer County Traction Oo. v. 
United Ifew Jersey IC, etc.,. Co., 61 
A. 461, 68 WJ.Eq.,716—Trenton SL 
B- Co. V. United Kew Jersey R., 
etc.^ Ca, 46 A. 7p3, 60 N'.J.Eq 500 
—^In re West Jersey Traction Co., 
45 A 282, 59 NJ.Bq 63—Xn re 
Trenton St. By. Co., 44 A 177, 68 
K:JBa, 533. 


Sopplamental complaint 

NM.—Atchison, T & S P By Co 
V. Citizens' Traction & Power Co., 
182 P. 871. 26 NM. 846. 

86 . Ind.—^Lake Shore, etc,, B. Co. 
V. Cincinnati, etc., B. Co., 19 N.B 
440, 116 Ind. 678. 

51 C J p 645 note 9. 

Consent of property owners 

N T.—^Matter of Saratoga Blectric 
R Co, 12 NT.S. 318, 58 Hun 287 

87. Ind.—Lake Shore, etc, R Co. v, 
Cincinnati, etc, B Co, 19 N H. 440, 
116 Ind. 578 

61 C.J. p 646 note 10. 

88 . N.J.—Mercer County Ti-act. Co 
V. United Ndw Jersey R, etc., Co, 
61 A 461, 68 N.J Ed 715. 

89. WV«u-ATrl-Sfate Tract Co. v. 
jPittsburg, etc, R. Co., 68 S EL 25, 
67 WVa, 389. 

90L Paj—Pittsburg, etc., R Co. v. 
Southwestern Pennsylvania R. Co, 
77 Pa. 173—^Baltimore, etc, R Co. 
V Hanover, etc., R. Co., 2 PaDist 
774. 

91. Pa.—^Baltimore, etc., R, Co. v. 
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Hanover, etc, St R,, Co., supra— 
Moosic Mountain Coal Co. v Del¬ 
aware, etc., R. Co., 4 C.P-Rep. 
189. 

92. U.S.—'Union JEL Co v, Illinois 
Cent. R. Co., Tenn., 207 P 746, 126 
CC.A 283, certiorari denied 34 S 
Ct. 323, 231 U S 764, 58 L Ed 467. 

51 G.J. p 646 note 16 

93. Ind—^Pittsburgh, etc, K. Co. v 
Indianapolis, etc, Tract. Co, 81 N, 
EL 487, 169 Jnd 684. 

94. Mo.—State V. Bearing, 73 S.W 
485, 173 Mo. 492. 

51 C.J. p 646 note 18. ' 

Perm of remedy 

Railroad had right to appeal from 
order of public service commission, 
in nature of an action to vacate such 
order, where order permitted a com- 
jietitor to cross railroad's main line 
tracks at grade wltl^ a spur track.— 
Detroit & T. S. lJ R Co v. Michigan 
Public Service Commission, 36 N.W. 
2d 896, 324 Mich. 195. 

95. Mo—State V. Dearlng. 73 S.W 
485, 173 Mo. 492—St. Louis Trans- 
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reviewable on appeal^® but the decision cannot be 
considered on a bill to enjoin the crossing pending 
review of the decision.®^ It has been decided that 
an appeal does not lie to review a question of fact 
decided after hearing testimony and inspecting the 
place of crossing.® 8 On appeal from an order ap¬ 
pointing commissioners, the court cannot pass on 
the questions as to the place and manner of cross¬ 
ing which are to be determined in the first instance 
by the commissioners,®® and it has also been held 
that the order appointing the commissioners is not 
appealable.^ 

While the decisions of a railroad commission have 
been held conclusive,^ it also has been held that an 
appeal may be taken from the decision of the rail¬ 
road commission,® but its decision is final unless 
appealed from,^ and it will not be altered or re¬ 
versed unless manifestly illegal or unjust,® or arbi¬ 
trary,® or unless the findings are against the mani¬ 
fest weight of the evidence.*^ The exercise of dis¬ 
cretion will not be reviewed unless there has been 
a clear abuse thereof,® hence, where the require¬ 
ment of safety devices is, by statute, discretionary, 
an order, in the proper exercise of the commis¬ 
sion’s discretion, which does not provide for such 
devices will not be interfered with.® 


Where the decision as to the place and manner 
of crossing is made by the court, the supreme court 
in reviewing the decision will only inquire as to 
legal errors or an abuse of discretion on the part 
of the trial court,and may examine the record 
to see that the proceedings are in accordance with 
the provisions and purpose of the statutes.ii Where 
a railroad company is enjoined from constructing 
a grade crossing and subsequently constructs an 
overhead crossing at the place in question, it waives 
any right to a grade crossing and the question of 
its right to such crossing will not be considered on 
appeal.!® An objection to a proceeding to fix a 
crossing on the ground that the route of the road 
had not been finally determined is not tenable where 
the proceedings fixing the route had terminated 
before the order was made from which the ap¬ 
peal is taken.!® 

On review of a judgment setting aside an order 
of the commission apportioning the cost of the con¬ 
struction of a crossing, the court is limited, un¬ 
der some statutes, to consideration of the questions 
of whether the commission acted within its au¬ 
thority and whether its findings are supported by 
evidence or infringe constitutional rights.!^ 


D. CROSSING HIGHWAYS 


§ 140. What Constitutes a Crossing 

A crossing of a railroad and highway generally in¬ 
cludes an overhead crossing and an underpass as well as 
grade crossings. 


A railroad crossing is the crossing of a public 
highway by a railroad.!® A railroad "crossing*’ 
of roads, in the primary and natural sense of the 


fer R Co, v. St Louis, etc, R Co., 
13 SW. 710, 100 Mo. 419 

96. Mo—St Louis Transfer R. Co. 
V. St Louis, etc., R Co, supra. 

97. Ind—Cincinnati, etc, R Co v, 
Wabash R. Co„ 70 NB 266, 162 
Ind. 303. 

98. N.T—^In re New York, etc., R, 
Co, 2 N.B 35, 99 NY 388. 

99. N.Y.—^In re Boston Hoosac Tun¬ 
nel, etc, Co , 79 NY 64 

Wis —^In rd !E3astern Wisconsin R, 
etc., Co,‘‘107 N.W. 496, 127 Wis 
641. 

1- N.Y—Stillwater, etc., R. Co v. 
BostOA etc., R Co., 73 N.Y S 744, 
67 App.Biv. 367, appeal dismissed 
62 N.B. ?ULO0, 170 NY. 673. 

2 . Ky.—Chicaso, etc., R Co. v, Lou¬ 
isville, etc., R. Co., 58 SW. 799, 
22 Ky.U 653. 

3» Ind.—Grand Rapids, etc., R. Co- 
V. Railroad Commission, 78 N.E 
358, 38 ImLApp. 657. 

61 C j. p 64:6 notes'26-28, p 647 notes 
22-38 

Apportionment of costs 

Pa.—^Pennsylvama R, Co. y. Peiuasyl- 


vama public Utility Commission, 
193 A 127, 127 Pa Super. 544 

4. Kan—^Union Terminal R. Co v 
Railroad Comrs, 38 P. 290, 54 Kan. 
852 

Me—Boston, etc, JEL Co v. Saco Val¬ 
ley Electric R Co, 66 A 202, 98 
-Me. 78. 

5- Me—^Maine Cent R Co. v. Wa- 
terville, etc, R., etc., Co., 86 A 
453, 89 Me 328. 

51 C J P 646 note 28. 

6. Kan—State v. Parsons St. Ry 
Co. & Electrical Co., 106 P. 704, 
81 Kam 430, 28 L,RA.,N S, 1082 

7- Ill—^Alton, etc, R Co, v Van- 
dalia R. Co, 108 N.E. 800, 268 Ill 
68 . 

61 C X p 647 note 29. ’ ’ 

8. Mich,—Jackson & S Traction Co. 
V. Commissioner of Railroads, 87 
N.W. 133, 128 Mich. 164. - 

9. Wash—State v. Kuykendall, 222 
P. 211, 128 Wash 88—State V. 
Northern Paa R. Co., 176 P, 639, 
104 Wash. 405. 

10. Minn—In re Minneapolis, eto., 
R. Co., 32 NW. 566, 86 Minn. 48L 
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11. Ohio—^Toledo R, etc, Co. v. 
Lima, etc., Tract. Co., 86 NB 616, 
79 Ohio St. 186. 

12. Iowa—Chicagro, etc, R Co v. 
•Chicago, etc. R Co., 68 NW. 918, 
91 Iowa 16. 

13. N.Y,—^In re New York, etc. R. 
Co, 88 N.Y 279 

14. Ill.—Chicago. N. S & M R Co. 
V. Illinois Commerce Commission 
ex rel Department of Public 
Works and Buildings, 188 N B 177, 
364 lU 58. 

15. Ga.—^Atlantic Coast Line R. Co 
V. Bunn, 58 S.B 538, 2 GaApp 
305 

51 C J. p 369 note 2. 

Accidents at crosi^ings see infra S 
710 et sea 

Footpath p^rmlSBlvely used 
A pathway which crossed a ditch 
by footlog, and continued over de¬ 
fendant's track, penmssively used by 
public, *was h61d not a crossing or fn 
*^Iey," withiti a statute prohibiting 
blocking of crossings by trains for 
more than ten minutea and, there¬ 
fore, defendvit, pT failing to sep¬ 
arate Its, train, violated no statu- 
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word, IS an intersection of them in the same plane, 
and does not include an underpass which elimi¬ 
nates the necessity for a crossing.17 in a broader 
sense the word includes all means by which one 
may pass from one side of the obstructing railroad 
to the other, 18 and includes an underpass or over¬ 
head crossing as well as grade crossings 18 A 
bridge carrying a highway over a railroad is a 
crossing 20 A railroad crossing has been held to 
include the necessary approaches as well as the 
entire structure,^ even though a part of the struc¬ 
ture is outside the railroad right of way,22 but it 
has also been held that a railroad crossing is lim¬ 
ited to the space included within the boundaries 
of the right of way and the boundaries of the high- 
way.23 

§ 141. Right to Cross 

The legislature may authorize a railroad to cross 
public highways, turnpikes, or streets. 

The legislature may authorize a railroad com¬ 
pany to construct its road across public highways,^^ 
turnpikes,25 or streets.25 The authority to cross 
need not be conferred in express terms since it 


will be implied from a grant of authority to 
construct a railroad on a certain route or between 
certain termini,27 or to connect with another rail¬ 
road ,28 and in cases where the right is expressly 
granted, it is not necessary to specify the particu¬ 
lar streets or highways which may be crossed.28 
Such authority, however, does not extend to include 
branch lines not a part of, or appurtenant to, the 
main line 80 In many jurisdictions Ihe right to 
cross IS given by statute.8i The right to cross may 
not be acquired by purchase or condemnation.32 
If a statute requires an order of court to authorize 
the construction of tracks across a street or high¬ 
way, such order is a condition precedent to the 
right to do S0.83 The power of a municipal cor¬ 
poration to construct subways under, or viaducts 
over, railroad tracks or property is discussed in 
Muniapal Corporations § 1044 c (3). 

Consent of municipal or other authorities. The 
legislature may authorize a railroad company to 
cross streets without the consent of the municipal¬ 
ity,8^ and under some of the statutes regulating 
crossings it is held that such consent is not neces- 
sary.85 it is also competent for the legislature to 


tory duty, and was not liable for In¬ 
juries to a boy five years old who 
^as run over while attemptingr to 
'crawl under train, or while hanging 
on attempting to ride —St Louis 
Southwestern Ry. Co. v- Christian, 
261 S.W 297, 298, 164 Ark 65 

16. Vt—Libby v Canadian Pac R. 
Co.. 73 A. 693. 82 Vt 316. 

61 CJr. p 647 note 37. 

17. Vt-—Libby V. Canadian Pac. R. 
Co., supra. 

18. Vt.—^Libby v Canadian Pac. R. 
Co, supra. 

19. llo.—State ex rel. Missouri, BL 
& T. Ry. Co. V. Public Service 
Commission, 197 S.W. 56, 58, 271 
Mo 270. 

Tex.—Hays v Texarkana & Fbrt 
Smith Ry. Co, Civ.App., 87 S.W.2d 
1106, error dismissed. 

80. N-H.—Pierce v. Boston & M R 

R, 143 A- 903, 83 466—City 

of Lacoma v Boston & M. R. R., 
128 A. 350, 351, 81 jN-H. 408—Con¬ 
cord V. Boston, etc, R. Co., 38 A. 
878, 69 N.H. 87. 

81. Axk.—Payne v. Stockton, 229 S. 
W. 44, 47, 147 Ark 698. 

Tenn.—lioulsvllle, etc, R, Co. v. 

State, 159 S.W. 601. 128 Tenn. 172. 
17 C.J. p 886 note 24. 

88. Tenn.—Louisville, etc., R. Oo v. 

State, 169 S.W, 601, 128 Tenn. 172. 
17 ax p 385 note 24. 

83. Ark.—Chicago, etc, R. Co. v. 
Bedding, 187 S.W. 651, 124 Ark. 
268, 872, JLxm.Cas.l918D 188. 


Tex —Gulf, a & S. F. By Co. v 
Woods, ComApp., 290 SW. 729. 

39 ax p 351 note 86. 

24. Minn—^International Palls v. 
Minnesota, etc., R, Co., 134 NW 
302, 117 Mum. 14 

51 C X p 647 note 43. 

25. Ohio.—Cincinnati, etc, R. Co v. 
Spring Grove Ave. Co, 9 Ohio Dec, 
Reprint, 625, 16 CincL.Bul 384 

Vt.—-White River Turnp. Co. v Ver¬ 
mont Cent. R. Co, 21 Vt. 590. 

26. Miss.—Canton v. Canton Cotton 
Warehouse Co., 36 So. 266, 84 Miss 

268, 105 AinS.R. 428, 65 LRJL. 
561. 

51 C X p 647 note 45. 

27. Pa—^Northern Coal, etc., Co. v. 
Wilkes-Barre, 67 A. 352, 218 Pa 

269. 

51 C X p 647 note 46 

28. Tenn—^Louisville, eta, R, Co. v. 
State. 9 Baxt. 522. 

29. Miss—Canton v. Canton Cotton 
Warehouse Co, 36 So. 266, 84 Miss. 
268, 105 Azn.S.R. 428, 65 L.RAl. 
561. 

30. Minn.—St Paul, etc., B. Co. v. 
Duluth, 76 IST.W. 36, 73 Minn. 270, 
43 L.R.A. 433. 

32. Ky,—Husbands v. Paducah, eta, 
R. Co., 196 S.W. 831, 176 Ky. 290. 
51 C J. p 647 note 50. 

Falliire to exercise power 
Code section providing that every 
railroad shall have power to con¬ 
struct its roads across, along, or on 
any street, avenue, or highway, 
which the route of its road inter¬ 
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sects, crosses, or runs along, does 
not grant franchise rights and is at 
most a mere offer which must be ac¬ 
cepted by user, and, until such ac¬ 
ceptance by user, no right vests un¬ 
der it—^People V. Ocesm Shore R B., 
196 P 2d 570, 32 Cal.2d 406. 

32. N.T—^People v. State Tax Com¬ 
mission, 199 K.Y.S 820, 205 App 
Div. 462. 

83. N.T —Osborne v. Jersey City, 
eta, R Co., 27 Hun 589. 

Ohio.—^Youngstown & Ohio River 
Ry V. Bast Liverpool, 10 Ohio N* 
P,]Srs., 167. 

Constmction by federal agency for 
war purposes 

Under railroad law. New York su¬ 
preme court has power to say wheth¬ 
er railroad's construction along, on, 
or across a public highway m a town 
or village is proper as a knatter of 
public propriety; but in construc¬ 
tion of railroad to acauire materials 
for use of federal government in 
war, federal agency was not subject 
to provisions of state railroad law 
regulring an enabling order of the 
New York supreme court for con¬ 
struction of a railroad across state 
highways —Sells v. Defense Plant 
Corp., 66 N.EL2d 289. 295 N.Y 227. 

34. Iowa.—Clinton v. Cedar Rapids, 
etc., B. Co., 24 Iowa 465. 

Miss.—Canton v Canton Cotton 
Warehouse Co., 36 So. 266, 84 Miss. 
268, 105 Am.SB 428. 66 L.BA. 
561. 

36» Iowa.—^Morgan t. Des Moines 
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require that the consent of the municipality shall 
be first obtained 6 but, unless required, the munici¬ 
pal franchise is not necessary.3 7 Under some stat¬ 
utes it has been held necessary to secure such con- 
sent33 unless the railroad is empowered by its char¬ 
ter to cross without consent,39 and other statutes 
expressly require such consent.'*® When consent 
IS necessary, such permission when granted may be 
restricted by such reasonable conditions as the mu¬ 
nicipality may see fit to impose Where its con¬ 
sent has been given, it may not be revoked>^ Stat¬ 
utes prohibiting the construction of a railroad in or 
on a street or highway without consent of the mu¬ 
nicipality or county authorities have been held not 
to apply to a crossing,^3 and the same has been 
held of a statute providing for condemnation pro¬ 
ceedings if the railroad and the municipality dis¬ 
agree as to the crossing.**^ 

Consent of highway commissioner is not required 
by a statute prohibiting construction of a railroad 
over or across a highway which has been or may be 
improved except on such conditions as the high¬ 
way commissioner prescribes,^5 

Consent of adjoining owners is not necessary 
when the railroad has the consent of the municipal¬ 
ity and abutting owners to the crossing ^3 Statutes 


requiring the consent or petition of abutting prop¬ 
erty owners to use the streets for railroad purposes 
do not apply to a mere crossing of the street.^7 

Nature and extent of rights acquired. Where a 
railroad crosses a highway, the company does not 
take the land of the highway as real estate of in-' 
dividuals is taken,^3 and the railroad company ac¬ 
quires no exclusive rights in the crossing, but only 
the right to use it in common with the public trav¬ 
eling on the highway,^® and it has no right so 
to construct and use it as injuriously to affect the 
public traffic over the highway.®® It may use the 
highway only for the purpose of crossing,®! and 
the right to cross does not confer a right to use 
the full width of its authorized right of way but 
only such space as is reasonably necessary for the 
purpose of passage,®2 and, if the company acquires 
any rights within the limits of the highway be¬ 
yond that actually occupied by the rails and road¬ 
bed, It is only such as is necessary to the full enjoy¬ 
ment of its right to lay the track across the high¬ 
way and use it beneficially.®^ Where a railroad 
company constructs a bridge over its tracks at a 
street crossing, which is to constitute a part of the 
highway and to be maintained as such by the mu¬ 
nicipality, the title to the bridge is in the municipal- 


XJmon R. Co. 85 N.W 902. 113 
Iowa 561. 

51 O J p 648 note 55. 

36. Minn —^International Falls v. 
Minnesota, etc, R Co, 134 N.W 
302, 117 Minn 14 

37. Minn —International Falls v 
Minnesota, etc, R Co, supra 

51CJ p 648 note 57, 

38. Pa —^Philadelphia v pHiiadel- 
phia, etc, R Co, 7 Pa Co 390. 

51 C J P 648 note 58 

39 . Pa.—^Pittsburg R Co. v Pitts¬ 
burg. 75 A, 681, 226 Pa. 498. 

51 C J. p 648 note 69. 

40. NT— People ex rel. Nerw York 
Cent. R. Co. v State Tax Commis¬ 
sion, 35 NTS 2d 77, 264 App Div 
80, modified on other grounds 54 
NB2d 332, 292 NT 130, motion 
denied 56 NB2d 122, 292 NT. 717. 

61 C J. p 648 note 60 

Bailxoad oonstmoted before area 
added to dty 

N T —City' of New York v Staten 
Island Rapid Transit Ry. Co, 82 
N.T.S.2d 682. 

Additional tracks 

—City of New York v. Staten 
Island Rapid Transit Ry. Co, su¬ 
pra. 

41. Ill—Chicago Terminal Transfer 
Co V. Chicago, 77 NB3 204, 220 Ill 
310. 

51 C J. p 649 note 61, 


Ordinance Incorporated In contract 
All material parts of ordinance af¬ 
fecting construction. Including city's 
reservation of right to removal, were 
held incorporated into contract be¬ 
tween manufacturing company and 
railroad for construction of switch 
tracks across street—City of Louis¬ 
ville V Chess & Wymond Co, 56 S 
W 2d 537, 247 Ky 63. 

43. N.Y.—Ward v, Brie R. Co, 149 
NTS 717, 87 Misc 365, affirmed 
164 N Y.S 94, 167 AppDiv 950, af¬ 
firmed 109 NE 1095, 215 NY. 629 

43. Minn —^International Falls v. 
Minnesota, etc, R Co, 134 NW 
302, 117 Minn 14. 

51CJ p 649 note 64 

44. Minn —^International Falls v 
Minnesota, etc, R Co, supra. 

45. N Y —People v Delaware, etc, 
Co, 1*70 NTS 240, 183 App Dlv 
149, affirmed 127 NE 244, 228 N 
Y 279. 

61 CJ. p 649 note 66. 

Railroad constraoted by federal 
agency 

Section of Highway Law empower¬ 
ing superintendent of public works 
to prescribe conditions and regula¬ 
tions in respect of construction of a 
railroad on any portion of a state 
highway was not applicable to con¬ 
struction of railroad by federal 
agency pursuant to authority ob¬ 
tained in federal courts —Sells v De- 
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fense Plant Corp., 66 NE2d 289, 295 

N.T. 227 

46. Mich—^Wisher v Pere Mar¬ 
quette R. Co. 211 NW. 68, 237 
Mich 117. 

47. Ill—Chicago, etc., R Co v Dun¬ 
bar, 100 Ill 110 

N.Y.—^Beekman v Brooklyn, etc, R. 
Co, 35 N.YS 84, 89 Hun 14. 

48. Me —^Bangor, etc, R. Co. v- 
Smith, 47 Me 34 

Rights in, and use of, highways for 
right of way see supra § 102 et 
seq. 

49. US—Webster v. Chicago, etc.* 
R. Co, Mo. 158 F 769, 86 CCA. 
125, 42 LRA.NS, 568, 

51 C J. p 649 note 70. 

50. N J —Newark v Erie R Co, 71 
A 620, 76 N J Bq 20, reversed on 
other grounds 74 A 505, 76 N.X 
Bq. 317. 

N C.—Tate v Seaboard Air Line IL 
Co. 84 SB 808. 168 NC 623 

51- N.J—^Newark v Erie R, Go, 71 
A. 620, 76 NJBq 20, 30, reversed 
on other grounds 74 A. 606, 76 N.J- 
Eq 317. 

61 C J. p 649 note 72 

52. Pa.—Jones v* Erie, etc., R. Co.* 
32 A 635, 169 Pa. 333, 47 Am SR. 
916. 

Vt—State V. Vermont Cent. R Co.* 
27 ,Vt. 103 

53. Mew—^Bangor, etc, R. Co. v. 
Smith, 47 Me. 34. 
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ity and not in the railroad company.s^ 

Rights and remedies of public, A town may 
maintain an action for injunction to determine the 
right of a railroad to construct a crossing 55 
Where the consent of the municipal or other pub¬ 
lic authorities is essential to the right to construct 
a railroad across a street or highway, a railroad 
may be enjomed from constructing such a crossing 
without the necessary consent,56 or from operat¬ 
ing Its trains thereon if already constructed,57 or 
the court of equity may grant such other equitaWe 
relief as may be appropriate and necessary 
but, unless a highway is materially obstructed or 
irreparable injury threatened, a mandatory injunc¬ 
tion requiring the removal of the tracks will not 
be granted before final hearing,®® and a railroad 


will not be enjoined from constructing an addition¬ 
al track at a crossmg where such track is conducive 
to safety thereat.®® 

§ 142, Place, Mode, and Expense of Crossing 

The legislature may, In the exercise of the police 
power, regulate the manner and character of railroad 
crossings 

Where a railroad crosses a street or highway, 
the legislature, in the exercise of its police power, 
may regulate the manner and character of cross- 
ing,®i or may delegate such power to an admmis- 
trative agency®^ or to a municipal corporation,®® 
and, where the mode and manner of crossing are 
prescribed by statute, the requirements must be com¬ 
plied with 64 The mere right to cross a highway 


54. Pa. —Pennsylvania R. Co v 
Greensburff, etc., St B. Co, 35 A 
122, 176 Pa 569, 36 L,RA. 839 

55. Mass —Springfield v Connecti¬ 
cut River R Co, 4 Cush 63 

56. Pa.—^Pittsburg R Co v Pitts¬ 
burg, 75 A 681. 226 Pa 498 

510.X p 650 note 78. 

57. Ohio —Cincinnati Northern R. 
Co V. Cincinnati, 8 Ohio Dec., Re¬ 
print, 554, 8 Cine D Bui 334. 

68. Mo—State v St, Louis, etc, R 
Co, 86 Mo 288. 

69. Ohio —Cincinnati Northern R. 
Co. V Cincinnati, 8 Ohio Dec., Re¬ 
print, 554, 8 CinaL Bui 334. 

60. NJ—^Newark v. New Jersey 
Cent. R Co, 67 A. 1009, 73 N. J.Bg 
469. 

61. Ill —^Illinois Cent R Co v. 
Franklin County, 56 NB2d 776, 
387 Ill. SOI. 

61 C J p 660 note 83. 

Statutes coxLstruea together 

Statute authorizing erection of 
railroad bridges across city streets 
and statute authorizing municipal 
authorities to enter into contracts 
with railroads for location, reloca¬ 
tion, or change of tracks, bridges or 
facilities are neither inconsistent 
nor incapable of reconciliation.—^Del¬ 
aware, L & W. R. Co. V. Ghlara, C C 
AN.J. 95 F.2d 663, certiorari demed 
ChJara v. I>elaware, L & WT. R. Co., 
69 68, 306 US. 609, 83 LBd. 

387. 

68 . Ill —Illinois Cent R Co. v. 
Franklin County, 56 N E 2d 775. 
387 IlL 301—Chicago & B I Ry. 
Co. V. Road Dist. No 10, 187 NE 
155, 353 Ill. 160. 

DelegatLou of municipal funotlonii 
The statutes giving the public 
utility commission exclusive juris¬ 
diction over construction and aboli¬ 
tion of grade crossings and approv¬ 
al of contracts between cities and 
utilities are not violative of the con¬ 


stitution prohibiting the delegation 
of municipal functions to any “spe¬ 
cial commission” since the commis¬ 
sion is not a “special commission” 
—Crown Products Co v. Pennsyl¬ 
vania Public Utility Commission, 31 
A 2d 913, 32 A.2d 306, 152 Pa Super 
345. 

JuzlBdlotioiL or power of commissloxL 

(1) Statutory Jurisdiction of rail¬ 
road and warehouse commission over 
railroad crossings extends to recon¬ 
struction of bridge over highway, 
and IS not limited to original con¬ 
struction attendant on separation of 
grades—State ex rel. City of St 
Paul V. Minneapolis, St. P. & S S. H 
Ry. Co., 251 N.W. 275, 190 Minn 162 

(2) After a highway is once estab¬ 
lish^ the location of the crossing 
where the highway crosses railroad 
and its construction and mainte¬ 
nance or alteration are within Juris¬ 
diction of corporation commission — 
Kansas City Southern Ry. Co v Citi¬ 
zens of Westville, 89 P.2d 320, 184 
Okl 100, certiorari demed 59 S Ct 
774, 306 U.S. 658, 88 L Bd 1056— 
City of Ardmore v Chicago, R X. & 
P. Ry, Co., 45 P.2d 540. 172 Okl 373 

(3) The Public Utilities Act gives 
commerce comnoission plenary power 
over all questions relating to high¬ 
way crossings over railroads and 
other equipment and appllanoes in 
interest of public safety.—^Illinois 
Cent. R. Co. V. Franklin County, 66 
N.B2d 775, 887 Ill. 301. 

(4) Where public highway exists 
at railroad crossing, power of state 
commerce commission is limited to 
separation of grades or relocation of 
grade crossmg at such point —Chicar- 
go & B I. Ry, Co V Road Dist. No. 
10, 187 N.B. 166, 353 HL 160. 

ZmpUed repeal 

Statute giving Jurisdiction of pub¬ 
lic railroad crossings to overseer of 
roads of any road distnert or counmi 
or board of trustees of any city or 
town, or to fifty petitioners of any 
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City or town who are liivterested, 
was held impliedly repealed by stat¬ 
ute giving jurisdiction to corpora¬ 
tion commission.—City of Axdmose 
V. Chicago. R I & P. Ry. Co, 46 P. 
2d 640, 172 Okl 373 

63. Neb—Chicago, etc, R Co v. 
State, 66 NW. 624, 47 Neb. 649, 53 
Am SR 657, 41 L.RJL 481. 

51 C J P 650 note 84. 

Increase In public safety 

Ordinance, compliance with which 
will not increase public safety, is 
unreasonable — Richmond-Ashland 
Ry Co V Commonwealth ex rel City 
of Richmond, 173 SB. 892, 162 Va. 
296 

Arbitrary actloB. 

To require railroad to use girder 
rails at street intersection and per¬ 
mit others similarly situated to use 
T rails is arbitrary exercise of police 
power —^Richmond-Ashland Ry Co 
V. Commonwealth ex rel City of 
Richmond, supra 
Relocation of tracks 
Need for expenditure required in 
relocating rsulroad's tracks, chang¬ 
ing grade thereof, and recfuiring pav¬ 
ing of intersection at company’s ex¬ 
pense, should be urgent before such 
burden is imposed on Insolvent com¬ 
pany by ordinance—)Richmond-Ash- 
land Ry. Co. v. Commonwealth ex 
reL City of Richmond, supra. 
ControversleE between xaUroad and 
municipality 

The public service comnussion has 
Jurisdiction to hear and determine 
controversies between a railroad and 
a municipality over the opening, 
closing, or maintenance of a rail¬ 
road crossing within municipal lim¬ 
its, and rights of parties zpust be de¬ 
termined before that *body.—Provo 
City V Department of Business Reg¬ 
ulation, Utah, 218 P2d 675. 

64, Me —Bangor, eta, R. Oo. v. 
Smith, 47 Me 34. 

61 C J p 650 note 8^ 
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confers no right on a railroad company to destroy 
the highway or render it useless as such,®5 but the 
railroad should be so located and constructed as not 
unnecessarily to injure the highway or impair the 
rights of the public in its use;®® and frequently 
idiere are statutory provisions to this efFect.®^ The 
railroad company must construct and maintain a 
safe and suitable crossing for the passage of per¬ 
sons and vehicles along the highway at the cross¬ 
ing,®® and this duty is frequently expressly imposed 
by statute.®® This duty is imposed on the railroad 
under the police power of the state to secure the 
public-from injury.^® A railroad having the right 
to cross a street is not restricted as to the angle 
at which it may cross so long as its tracks are not 
laid in front of property belonging to others, 

In some jurisdictions the expense of making and 
maintaining a crossing of a railroad and a highway 
falls on the last one there, so that the expense of 


making and maintaining a crossing over an existing 

way falls on the railroad.'^^ 

Approaches, Since the term ''crossing*' includes 
the necessary embankments and approaches to the 
railroad,^* the company must also construct and 
maintain safe and suitable approaches to the cross- 
ing.*^^ The question of what is a suitable and suf¬ 
ficient approach depends on the circumstances of 
the particular case,*^® and may require the erec¬ 
tion of guardrails at cuts or embankments.'^® The 
width of the crossing and approaches thereto de¬ 
pends on the circumstances of the case and the 
character and use of the highway,since they 
do not necessarily imply the full width of the high¬ 
way or right of way of the railroad.'^® 

In the case of a street in a city they should or< 
dinarily cover the entire width of the street;*^® but 
in the case of ordinary highways it is not necessary 
that they should cover the entire width of the high- 


Frevlously existinfir orosslng' 

Statute prescribiniT conditiona for 
construction of railroad crossing: was 
held inapplicable to previously exist¬ 
ing: arade crossing: where railroad 
was not reauired to chang:e crossing- 
—^Norfolk & W. Ry Co. v. Paris, 167 
S B 819, 156 Ta. 205. 

65. —^Palatka, etc, R. Co v 
State, 3 So. 158, 28 Pla 546, 11 Am 
SR 395. 

51 C J. P 650 note 86. 

66. Ky.—-Wickliffe v. Illinois Cent 
. R Co, 108 S.W. 243, 32 KyL 1169. 
61 CJ.'P 650 note 87—20 C J. p 617 

note 22 

luri'niTHTi'm injnry 

At common law. If a railroad 
crosses an existing street. It must 
do so with as little injury as possi¬ 
ble to the street —Albright v Louisi¬ 
ana & H. B. R. Co, 196 S.W 2d 648, 
355 Mo 211. 

ITot nbjecrt to control by railroad 
The public authorities and not the 
railroad control the location of rail¬ 
road crossings on a public road — 
Long V Norfolk & W Ry. Co, 23 S. 
B.2d 849, 222 N C 523 . 

67. Pa—^NTorth Manheim Tp. v. 
Reading, etc., R Co., 14 A. 137, 10 
PaCas 261. 

61CJ. P 65Q note 88. 

Restoring highway see Infra 9 148 
sea. 

68. * Ark—St Louis, I M & S Ry. 
Co. V, Smith, 176 S.W. 415, 118 
Ark., 72. 

51 C J p 651 note 90. 

Where strftets end at opposite sides 
of railroad taraeki tiie!re Is no cross¬ 
ing and railroad is not, required to 
maintain a -way connecting the t-^ro 
streets.—Curtis Southern Pac. Cot.* 
8 P.2d 1078» 38 Ariz. 676. 


-69. US—Chicago, St P., M & O 
Ry Co V. Washingrton, CA.Minn, 
179 P 2d 548. 

Ill —Chicago, N S & M R Co V 
Illinois Commerce Commission ex 
rel Department of Public Works 
and Buildings, 188 NB. 177, 854 

m, 68. 

51CJ* p 651 note 91. 

Duty limited to crosslngrs 
Statute requiring railroad to con¬ 
struct sufficient crossings where 
railroad crosses roads or streets, 
providing manner of maintenance, 
and authorizing mumcipality to con¬ 
struct crossing if railroad fails to 
do so and to recover double amount 
expended, applies only to railroad 
crossings and approaches thereto and 
not to rights of way outside of cross¬ 
ings and approaches.—City of Hig- 
ginsville ex ret and to Use of 
co, Inc, V Alton R. Co,, 171 S.W.2d 
796, 237 Mo App 1204. 

70- Wis —^Milwaukee v. Chicago, 
etc, R Co., 171 N.W 64, 168 Wis 
534 

71. Iowa —Morgan v. Des Moines 
Union R. Co., 85 N.W. 902, 113 
Iowa. 561. 

72- Mass—^Boston & M. R. R. v. 
Worcester County Corners, 15 N.B 
2d 455, 300 Mass. 415. 

Pa.—^Reed v. Allegheny County, 199 
A 187, 330 Pa. 300. 

Opemng or extension of way across 
, existing railroad see infra § 156. 
BeasoiL for rule 

The expense required for the lay¬ 
ing out of a railroad over an exist¬ 
ing way is incurred for the sole 
benefit of the railroad corporation, 
and It IS equitable that such expense 
should be paid out of the fares and 
charges -ooUected by ^ ^he railroad 
corporation from those for whom it, 
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performed services rather than from 
the taxes assessed on the general 
public —^Trustees of New York, N. 
H & H. R. Co V City of New Bed¬ 
ford, 52 N.B2d 324, 315 Mass 154 
Duty to mafn.tain 

Where the railroad corporation, in 
order to cross an existing way, ele¬ 
vates the way and carries it ever' 
the railroad by a bridge which it 
constructs, the railroad corporation 
IS primarily liable for any neglect 
or refusal to keep the bridge m a 
reasonably safe condition for travel¬ 
ers thereon, and to maintain it so 
that it will not obstruct travel on 
the public way—^Trustees of New 
York, N. H. & H R. Co. v City of 
New Bedford, supra. 

73- Iowa —Farley v. Chicago, etc., 
R. Co, 42 Iowa 234. 

Mo—^Moberly v. Kansas City, etc., 
R Co., 17 Mo App. 518. 

74. ni—^Illinois Cent R Co, v. Par¬ 
adise Highway Comrs, 61 HLApp. 
203' 

51 aj p 651 note 95 

76- III —Bloomington v Illinois 

Cent. R. Co, 39 NH 478, 164 Ill 
539. 

51 C.J. p 661 note 96. 

76. Ind—Evansville, etc, R. Co v- 
Allen, 73 NB. 630, 34 Ind App. 636. 

61 C.J, p 651 note 97, 

77. IlL—Sample v Chicago, etc., R. 
Co, 84 NB 643, 233 UL 664. 

61 C.J. p 661 note 98 

78. Ill—O’Pallon V. Ohio, etc., R 
Co, 46 Ill App. 672. 

51 aJ. P 651 note 99. . 

79 . HI.—Cleveland, etc., B. Co. v- 
jTohns, 106 ia,App. 427. 

Ind.—^Indl^mapolifij, etc.. R. Co, v. 

, State, 37 Ind. 439 
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way, but only what is reasonably necessary for the 
accommodation of the public travel thereon,80 
and the same is true to a considerable extent with 
regard to streets in villages and some cities or 
particular localities therein.^i So, also, the length 
of the approaches depends on the circumstances of 
the case,and they need not necessarily extend 
back for the full width on the railroad right of 
way,83 although the circumstances may require 
that they shall do so.84 

Sidewalks When necessary to fulfill its obliga¬ 
tion to provide a safe crossing, the railroad must 
construct sidewalks for pedestrians.85 In some ju¬ 
risdictions the duty to construct sidewalks at the 
crossing is imposed by statute; and this is a valid 
exercise of the police power of the state. 88 

Lights may not be required to be maintained in a 
street when not necessary for the protection of the 
public 87 

§ 143 . Crossing at, above, or below 

Grade 

Where a railroad company has the right to cross a 
street or highway, it may ordinarily do so at grade or by 
means of a bridge or viaduct; statutes in many Juris¬ 
dictions prohibit or restrict grade crossings. 

In the absence of any statutory provision to the 
contrary, a railroad company having a right to con¬ 
struct a railroad which will cross a street or high¬ 


way may cross the same at grade,88 or it may car¬ 
ry its road above the street or highway by means 
of a bridge or viaduct.83 A statutory provision that 
a street or highway in a town or city may be 
crossed by a bridge is not mandatory but permis¬ 
sive, leaving it optional with the railroad company 
to grade or bridge the crossing,®® and a require¬ 
ment that the company shall in crossing so con¬ 
struct its road as not to impede or obstruct the 
safe and convenient use of the highway does not 
require that the crossing shall be at grade while 
on the other hand a statute providing how grade 
crossings shall be constructed does not authorize 
all crossings to be at grade, but applies only where 
such crossings are proper.®® 

In many jurisdictions, by statute, the construc¬ 
tion of grade crossings is prohibited or restricted ®3 
Such statutes have been held to apply to all cross¬ 
ings thereafter established regardless of the time 
when the construction of the railroad was author- 
ized,®^ although the contrary has also been held.®® 
Where the statute provides that the crossing may 
be so constructed that the highway shall pass over 
or under the railroad, as may be found most ex¬ 
pedient, the choice rests within the discretion of 
the railroad company,®® which, if exercised in good 
faith, will not be interfered with by the courts,®*^ 
and it seems that the term "under or overi* author¬ 
izes a crossing at grade,®® but a charter provision 
that the crossing shall be "over” the railroad has 


80. Kan —^Atchison, etc, R Co v 
Henry, 46 P. 676. 57 Kan 164 
51 C J. p 652 note 2 
81- Ill —^Bloomington v. Illinois 

Cent. R Co, 39 NE 478, 164 Ill 
639 

82. Ill —^Illinois Cent R Co v. 

Tmesdall, 68 IllApp 324, 

83. Ill—O^Pallon V Ohio, etc., R. 

Co.. 46 IlLApp 672 

84. Ill—^Illinois Cent R Co v 

Tmesdall, 68 IllApp. 324. 

85. Ark—Chicago, etc., R Co. v. 
Redding, 187 SW. 661, 124 Ark 
368, Ann.Cas.l918D 183 

88. XJ S —Great Northern R Co. v. 
Minnesota, Minn, 38 S.Ct. 346, 246 
US. 434, 62 LrBd 817. 

87- Ill —Chicago v. Pennsylvania 
Co., 96 N.E. 833, 262 lU. 186, 36 
LRA.,NS., 1081, Ann.Cas.l912D 
400 

88. U.S—^Morris v. Chicago, etc., R. 

Co., C.C Iowa, 26 P 22 
51CJ. p 652 note 11. 

Orade crossing 

<1) A grade crossing is a place 
where one highway crosses another; 
in particular, a place where a rail¬ 
road is crossed at grade by a public 
or private road, or by another rail¬ 
road—Armour V. New York, etc, R , 


Co, 103 A. 1031, 41 RI. 861—28 CJ 
p 766 note 61. 

(2) The term “grade crossings” 
applies to the crossing of a high¬ 
way by an operating railroad, not by 
an abandoned tra<^ —^Jennings v 
Pennsylvania Public Utility Commis¬ 
sion, 14 A,2d 882, 886, 140 Pa Super. 
569 

(3) Where public service commis¬ 
sion required street to pass under 
railroad tracks, specified permanent 
stmeture, and fired nature of cross¬ 
ing as undercrossing, and railroad, 
with consent of commission and city, 
constmeted temporary crossing and 
grade, decision of public service com¬ 
mission that crossing could not be 
included in elimination program be¬ 
cause it was not a “grade crossing” 
was held error.—^In re Grade Cross¬ 
ings in City of Builalo, 167 N.B 460, 
261 NT. 331. 

89. Del,—^Bubenzer v Philadelphia, 
etc., R Co. Ch, 61 A. 270. 

90. U S.— ^De Liucca v. North Little 
Rock, CCArk, 142 P 697. 

91. R.I —^Johnston v. Providence, 
etc, R Co., 10 RI 366 

92. Minn —State v Minneapolis, 
etc, R Co. 39 N.W. 163, 39 Minn 
219. 


93. Ala.—Tuscaloosa County v. Ala¬ 
bama Great Southern R. Co., 162 
Se 681, 230 Ala 699 

N.T—Sells V. Defense Plant Corp.* 
66 NB.2d 289. 296 N.T. 227. 

51 C X p 662 note 19. 

Abolition of grade crossings see in¬ 
fra §§ 161-167. 

EH^btnte held applicable only to grade 
crossings 

N.T.—Sells V. Defense Plant Corp, 
supra 

Order permitting grade crossing held 
supported by evidence 

Pa —^Arsenal Board of Trade v. 
Pennsylvania Public Utiltty Com¬ 
mission, 72 A 2d 612, 166 Pa.Super. 
648. 

94. Pa—Clifton Heights Borough v. 
Thomas Kent Mfg Co., 69 A. 1114, 
220 iPa. 686. 

95. Mass—Attorney General v 
Ware River R. Co, 116 Mass. 400 

98. N.T —Jamaica v. Long Island 
R Co, 21 NT.S. 827, 66 Hun 631. 

51 C J. p 653 note 22. 

97. N T —People V. N^w York Cent, 
etc, R. Co, 74 NT 802. 

51 C.J. p 663 note 28 

98. N.J —^In re West Jersey Tract. 
Co. 45 A. 282, 59 N.J 52<b 63. 
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been held to mean above it.®® A contract between 
a railroad and a municipality providing that the 
costs of all approaches to crossings above or below 
grade should be borne by the railroad has been con¬ 
strued to impose liability on the railroad only for 
reasonable incidental approaches.^ 

When railroad crosses by means of bridge, if 
practicable to do so, the bridge must be constructed 
so as to span the entire width of the way and not 
merely the traveled portion and without any pillars 
or abutments which will restrict the width or ob¬ 
struct the use of the highway,® particularly in the 
case of streets.® It has been held that a municipal 
corporation has no right to authorize the construc¬ 
tion of a bridge with pillars or abutments which 
constitute an obstruction to public travel,^ but it has 
also been held that a grant to construct a bridge by 
erecting a foundation in the road to support cen¬ 
ter piers of the bridge was proper.® 

Where highway is carried over railroad on bridge, 
the character of the bridge depends on the circum¬ 
stances of the particular case,® and in the case of 
an ordinary highway it is not necessary to bridge 
the entire width of the highway, but only to con¬ 
struct a bridge reasonably sufficient to accommo¬ 
date the public travel ^ So, also, the bridge need 
only be of sufficient strength for the ordinary high¬ 
way travel, and the railroad company is not re¬ 
quired to make it sufficient to meet the additional 
use of a street railway.® 


§ 144. - Character of Highway 

Statutes regulating the construction of crossings at 
intersections between railroads and public reads apply 
only to public crossings, and to legally established streets 
and highways. 

The statutes regulating the construction of cross¬ 
ings at intersections between railroads and public 
roads or streets apply only to public crossings® 
and to streets and highways legally established,!® 
and a statute requiring an under crossing where a 
railroad crosses ''any public highway” at a certain 
grade above the original level of the highway ap¬ 
plies only to a highway laid out pursuant to law or 
used for such length of time as to constitute it a 
public highway;!! but a statute authorizing a town 
to require a bridge at the crossing of any highway 
Iherein applies to a highway established by law, 
although not constructed;!® and a statute requir¬ 
ing that a railroad company when it crosses “any 
established road or way” shall be so constructed 
as not to impede the travel thereon applies to a 
street duly laid out, although not actually opened 
for public use;!® and, where a city has obtained 
an easement for a crossing, it may require the 
railroad to construct it.!^ A statute prohibiting the 
crossing at grade of “the streets or highways in 
any city” does not apply to the crossing of a ca¬ 
nal;!® and a statute prohibiting a grade crossing 
of a street or highway leading to a public ceme¬ 
tery of a city does not apply to a street leading to 
a cemetery belonging to a private association.!® A 
railroad is under no duty to establish and maintain 
a crossing over paths or unfrequented ways!^ 


99. NJ—South Amboy v. Pennsyl¬ 
vania R. Co, 73 A 862, 76 N J Bq 
67, reversed on other grounds 76 
A. 1038, 77 Eq 242 

1. NX.—City of New York v. New 
York, W. & B Ry Co.. 281 NT 
354, 245 AppDiv 109, affirmed 
4 NB.2d 814, 272 N.T 683 
Struotnxe required by nature! coiu 
dltions 

■Structure sixty feet wide and six 
hundred feet long, running from 
bridge over railroad tracks to abut¬ 
ment, and fill and retaining walls 
two hundred seventy feet long from 
abutment, to natural level, was held 
required by natural conditions, rath¬ 
er than location of tracks of rail¬ 
road, said not an "‘approach” withm 
contract requiring railroad to bear 
cost of all "'approaches'’ to cross¬ 
ings below or above grade—City of 
New York v. New York, W & B Ry. 
Co, supra. 

a. N J—Raritan Tp v Port Reed¬ 
ing R. Co. 23 A. 127, 49 NJEq. 
11 

51 C.J. p 653 note 26. 


FoetbridgeB 

Under a statute regulating the 
height of footbridges, and prohibit¬ 
ing the rebuilding of such bridges 
at less than the required height, a 
contract for repair is not within the 
prohibition against rebuilding—^Ann 
Arbor R. Co. v Toledo, D C Ohio, 33 
F2d 939 

3. Pa—Schwenk v. Pennsylvania 
Schuylkill R. Co., 2 Chest Co. 177. 

4. N T.—^Delaware, etc., R. Co. v. 
Buffalo, 63 NE 44, 533, 168 N.T. 
266, 478 

Ohio.—^Elyria v. Lake Shore, etc, R 
Co., 23 Ohio Cir.Ct. 482. 

3. US—^Delaware, L & W R Co v. 
Chiara, CC.ANJ. 95 F 2d 663, 
certiorari denied Chiara v. Dela¬ 
ware W. R Co, 69 S.Ct. 68, 805 
U.S. 609, 83 LEd. 387. 

6. N.Y,—^People V. New York, etc, 
R. Co., 89 N.Y. 266. 

7. N J.—State v. Iiackawanna R. 
Co, 86 A. 386, 84 N.J.Law 289. 

61 CJ*. p 653 note 33. 

m 


8 . N.T—People v. Adams, 34 N.T.S. 
579, 88 Hun 122, affirmed 42 N.E. 
726, 147 NT. 722 

61 C.J. p 653 note 36 

9. Utah —^Bamberger Electric R. Co. 
V. State Public Utilities Commis¬ 
sion, 204 P. 314, 69 Utah 361. 

10 . Ga—^Poole v. Southern R. Co, 
129 SB 297, 34 GaAjpp. 290 

51 C.J p 653 note 40. 

11 . N-BL—Northumberland v. Atlan¬ 
tic. etc., R. Co, 36 NH 674. 

19. NBC—Worcester, etc., R Co v, 
Nashua, 4 A. 298, 63 N.H. 693. 

13. Pa—Chester v. Baltimore, etc., 
R Co, 21 A 320, 140 Pa. 276. 

14. Ga—^Atlanta, etc., R. Co. v. At¬ 
lanta, 119 BE 712, 156 Ga. 251. 

15. NJ".—^Lehigh Valley R. Co. v. 
Dover, etc, R Co., 43 NJ.Law 528 

18. Ohio —^Youngstown v. Pitts¬ 

burgh, etc, R. Co, 3 Ohio Cir Ct. 
214, 2 Ohio CIr.Dec. 121 

17. Ga.—^Berry V. Northeastern R. 
Co., 72. Ga. 187. 
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§ 145. -.Changing Location or Grade of 

Highway 

A railroad company, in crossing a highway, may not 
change the location or grade of the highway unless au¬ 
thorized by statute. 

In the absence of statute, a railroad company, in 
crossing a highway, has no right to change the lo¬ 
cation or route of the highway.^ 8 it may, however, 
be authorized to do so by its charter,!^ but to au¬ 
thorize such change the right must be conferred 
in express terms or by necessary implication.^^ 
The right is frequently expressly conferred by stat¬ 
utory provisions to make such changes in the loca¬ 
tion of a highway in certain cases and to acquire 
by purchase or condetnnation such additional land 
as may be necessary for effecting the change 
Such statutes apply to crossings as well as to longi¬ 
tudinal occupation of a highway,and, where so 
given, the exercise of such authonty is discretion¬ 
ary with the railroad.23 Such statutes are intended 
to preserve a highway for the public.24 

The company is required, as discussed infra § 
ISO, in making such change, to reconstruct the 
road at its own expense on a suitable location and 
in a proper manner so as to provide an adequate 
substitute for the original road, which when duly 
established becomes a part of the public highway, 
to be maintained as such and not a private road 
of the railroad company,‘25 and after the new lo¬ 
cation has been duly completed and adopted and 
used by the public, the old way may not be reopened 
and the railroad company compelled to restore it.26 
A change of grade is authorized by statutes in some 
jurisdictions, and, if authonzed to change the grade 
of highways, the railroad may alter the grade of 
a highway to bring it to the same level as the rail¬ 


road,27 or make such changes as are necessary on 
laying additional tracks,*28 but, when the grade is 
altered, it must be done in such manner as not sub¬ 
stantially to impair the usefulness of the public 
road.28 Under a statute conferring a right to 
cross a highway it has been held that the railroad 
may alter the grade of the highway.28 It has been 
held that a statute authorizing a railroad to change 
the location of a highway does not authorize a 
change of grade.21 Some statutes authorizing the 
raising or lowering of highways so that the rail¬ 
road may cross over or under them have been held 
not to authonze a change of grade to make a grade 

crossing.22 

§ 145 . -- Remedies in General 

Equity may coniper the perfohmance of duties im¬ 
posed on a railroad with respect to railroad crossings. 

A railroad company, when legally bound to con¬ 
struct a crossing or a crossing of a particular char¬ 
acter, may be compelled to do so by a bill in equity 
to enforce the specific performance of such duty.38 
Where a railroad is m the hands of a receiver, the 
duty of constructing a crossing may be enforced by 
application to the court appointing the receiver.34 
'V^ere the mode of crossing is discretionary with 
the railroad company, a court of equity will not in¬ 
terfere, in the absence of a gross abuse of such dis¬ 
cretion after the road is built and in operation ,35 
nor, where the construction has been allowed to 
proceed almost to completion without protest, will 
the railroad be required to change it.36 

A railroad company may be enjoined from con¬ 
structing a railroad bridge over a highway with 
abutments which encroach on the width of the high¬ 
way,3 7 or from constructing a crossing at grade 


18. N.T.—^Bucliholz V. New Torki 
etc., R. Co, 43 NB 76, 148 N.Y 
640. 

51 C J. p 654 note 50. 

HelocAtion on abolition of grade 
crossini^ see infra' § 163. 

19. xn —^nimois Cent. R. Co. v. 
Bentley, 64 HL 438. 

51 C J p 654 note 51. 

20 . K J.—State v. Warren R. Co, 2^ 
NJ.L,aw 363. 

51CJ. p 654 note 52. 

21 . Va—Tazewell County v. Nor¬ 
folk, etc, R. Co., 01 SE. 124, 119 
Va. 763. 

51 C.J. p 654 note 53. 

22 . IPa—^Appeal of Pennsylvania R. 
Co, 18 A. 522, 128 Pa. 609 

51 OJ p 655 note 64^ 

23. Pa.—Appeal of Pennsylvania R 
Co., supra 

61 aj. P 666 note 65. 

24. Pla.—Palatka, etc., R. Co. v. 


State, 3 So 158, 23 Pla. 546, 11 
AmS.R 395 

25. Fla—Palatka, etc., R Co. v. 

State, supra. 

51 C J. p 655 note 58. 

20. N.T.—Sckermerliom v. Mt Mc¬ 
Gregor R. Co., 23 NT.S 417, 69 
Hun 612. 

Pa<—^Appeal of IPennsylvania R. Co., 
18 A 522, 128 Fa 509 

27. Mass —-Newburyport T u r )a p . 
Corp. V Eastern R Co, 23 Pick 
326. 

28. Mass—Copamonwealtli v Hart¬ 
ford, eta, R Co., 14 Gray 379. 

29. Fla—^Palatka, etc, R Co. v. 
State, 3 So 168, 23 Fla. 646, 11 Am. 
S.R. 395. 

Me.—Veazie v. Penobscot R. Co, 49 
Me 119. 

SO. N T,—Conklin v. New York, eta, 
R. Co., 6 N.E. 663, 102 NY. 107. 


31. NTJ—State v New Jersey Cent. 

, R Co, 32 N JLaw 220 

32. Iowa.—Gates v Chicago, etc. R. 
Co, 48 N.W. 1040, 82 Iowa 618. 

33. Mass—^Roxbury v. Boston, etc, 
R Corp, 6 Cush 424. 

N J —Montclair Tp. v. New York, 
etc, R Co., 18 A- 242, 45 N.J.Eq 
436 

34w Iowa —^Ft. Dodge v Minneapolis, 
eta, R. Co., 64 NW. 243, 87 Iowa 
889.^ 1 

51 C.J. P 655 note 70. 

3& Pa —South Waverly v. New 
York, etc. R Co, 11 A. 246, 7 Pa. 
Cas 386. 

61 C J. p 666 note 71. 

36. Mich.—^Ecorse Tp. v. Detroit, 
etc, R. Co., 119 N.W 675, 156 
Mich. 347. 

37. Pa.—Schwehfc v. Pennsylvania 

Schuylkill' Valley *R Co., 2 Chest. 
Co. 177. T 
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where the statute provides that grade crossings shall 
be avoided whenever practicable to do so, and the 
proper authorities have not passed on and deter¬ 
mined the character of crossing,3 8 or from exces¬ 
sive use of its tracks,39 or from laying such addi¬ 
tional tracks as to destroy the street as a public 
highway, or where, although having the power to 
cross at grade, it shows its intention not to com¬ 
ply with the laws relative to safeguards for grade 
crossings,^! or where the only reason for con¬ 
structing a new track at grade is a saving of some 
slight expense, ^3 or from making an unauthorized 
change in the grade of a street at a crossing which 
will deprive the public of its convenient use.‘^3 

The court may not enjoin the construction of a 
crossing which the railroad is authorized to mskeM 
No injunction will be granted where the mode of 
crossing does no serious public injury,^5 and con¬ 
struction of a grade crossing will not be enjoined 
merely because of some increase in danger.^® 
Where no relief was asked against existing tracks, 
the construction of additional tracks will not be en¬ 
joined unless they further obstruct the highway^*^ 
A court of equity may compel a railroad to provide 
an equally convenient road after changing loca¬ 
tion, even though no contractual relation existed 
and a railroad having acted ex parte under the stat¬ 
ute authorizing it to change the location of -a road 
has the burden of showing that it performed its du¬ 
ties under that statute.**® 

When it is sought to enjoin the construction of 
a bridge over a turnpike on the objection that it is 
too low, the court may order the street to be low¬ 
ered where this could be done at less than the cost 
of raising the bridge.^® When an injunction is 


sought to restrain the obstruction of a highway by 
a grade crossing, the railroad, having alleged com¬ 
pliance with a statutory provision with respect to 
grade crossings, has the burden of proving com¬ 
pliance When a court decrees that a railroad 
either refrain from obstructing a highway or com¬ 
ply with the statute by constructing a grade cross¬ 
ing, in order to satisfy the decree it is only neces¬ 
sary for the railroad to show compliance with the 
statute.53 An owner of private property will not 
be granted an injimction restraining construction 
across a street where he has an adequate remedy at 
law for any damage to his property.® 3 An indi¬ 
vidual who suifers a peculiar injury to his proper¬ 
ty, in addition to the injuries suffered by the pub¬ 
lic generally, may enjoin the obstruction of a high¬ 
way.®^ 

CoTistruction by county or municipal cauthorities. 
The county or municipal authorities may, on a fail¬ 
ure or refusal of the railroad company to do so, 
do the work and recover from the railroad com¬ 
pany.®® Where a statute imperatively requires a 
railroad company to construct and maintain cross¬ 
ings where the railroad crosses a highway, the 
performance of such duty is not dependent on 
any notice from the public authorities in charge 
of highways,®® but a notice to the railroad com¬ 
pany is necessary in order to authorize the public 
authorities to do the work on a failure of the rail¬ 
road company to do so and to recover therefor from 
the railroad company.®^ Where circumstances 
make it necessary that a road district construct a 
crossing, such district is not a mere volunteer as 
affecting its right to recover the cost from the rail¬ 
road®® The existence of this right does not pre¬ 


ss. N.T—Bolivar v Pittsburgr, etc, 
R. Co, 84 NTS 678, 88 AppDiv 
887, affirmed 71 NE 1141, 179 N. 
T. 623 

39. N J*.—^Newark v Ene R- C?b , 71 
A. 620, 76 NJ.Bq. 20, reversed on 
other pounds 74 A. 606, 76 NJEq. 
817. 

40. N.J.—Newark v. Delaware, etc, 
R Co., 7 A. 123, 42 NJEq. 196. 

41. N.J.—Hudson County v. New 
Jersey Cent R. Co, 69 A. 308, 68 
N J.B(i. 500, affirmed 66 A. 1117, 70' 
NJ.Eq 806 

42. Pa—Norristown v Philadelphia, 
etc., R. Co, 10 PaDist 639. 17 
Montfir.Co. 72. 

43. N.J —Jersey City v. New Jer¬ 
sey Cent. R. Co., 2 A, 262, 40 N. 
JEq. 417. 

61 CU. p 665 note 79. 

44. Pa—Williamsport V. Pennsylva¬ 
nia R. Co., 22 Pa.Dist. 362.' i 


45. N J —^Raritan Tp v. Port Read¬ 
ing: R. Co, 23 A. 127. 49 N.J.Eq. 
11 . 

46. Pa—^Abington Tp. v. Philadel¬ 
phia, etc, R. Co., 10 PaDist. 719. 

47. N.J -—-Hudson County v. Dela¬ 
ware, etc, R Co, 91 A. 433, 83 
NJ.Eq 689. 

51 C.J p 656 note 86 

48. Va.—^Tazewell County v. Nor¬ 
folk, etc, R. Co., 91 SJ3. 124, 119 
Va. 763. 

49. Va—Tazewell County ▼. Nor¬ 
folk, etc., R Co., supra. 

51 C J. p 656 note 88 

5a Ohio.—Wooster Tump. Co. v 
Cincinnati, etc., R. Co„ 16 Ohio 
Or.Ct 268, 8 Ohio ClrDec. 269. 

61. Ark.—St. liouis, etc, R. Co. v. 
Taylor. 196 980, 180 Ark. 64 I 

52. Ark—St. liOuIs, etc., R. Co. v. 
Taylor, supra. i 


53. ‘Ky.—^Husbands v. Paducah, etc., 

' R. Co, 195 S W 831, 176 Ky. 290. 

51 C J. p 666 note 92 

54. Ark—St Louis, etc., R Co. v 
Taylor, 196 S.W 930, 130 Ark. 64 

65. Ark —St Louis-San Francisco 
B Co V Little River County Road 
Impr. Dist No. 7. 4 S.W.2d 605, 
176 Ark. 731. 

Tex.—Galveston, etc., R. Co v. Bau- 
dat, 46 SW. 939, 18 Tex.CivA.p(p. 
695. 

66- Ark.—St. Louis-San Francisco 
R. Co V. Little River County Road 
Impr Dist. No. 7. 4 S,W.2d 505, 176 
Ark. 73L 

51 C O', p 666 note 96. 

B7. Mo.-—Henry v. WaJbash Western 
R Co., 44 Mo.App. 109 . 

61 C J. p 656 note 96. 

58. Ark.—Little River County Road 
Impr. Dist. No. 7 v. St. Louis-San 
Francisco R Co., 288 S.W. 884, 
172 Arfc 368. 
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dude the right to maintain a suit or proceeding to 
compel the railroad company to perform such 
duty,59 and the cost of construction of a cross¬ 
ing may be recovered even though a remedy exists 
by mandamus 5® 

Remedies of railroad. Where a city has the right 
to do so, a court will not generally interfere with 
its actions to compel the railroad to conform to the 
street grade.A change in the location of a cross¬ 
ing will not be enjoined at the instance of the rail¬ 
road where the change is not detrimental to the 
railroad.®^ Where interference with construction 
of a bridge which the railroad has a right to build 
will work irreparable injury, the railroad is en¬ 
titled to an injunction against interference with its 
work.63 When a crossing is clearly dangerous and 
a nuisance, a railroad cannot enjoin the municipality 
from removing it as a nuisance.®^ 

§ 147 , -Penalty for Failure to Construct 

Crossing 

Under some statutes, provision Is made for a pen. 
alty for failure to construct a crossing within a specified 
tinrie after the construction of the railroad. 

Where the statutes provide for a penalty for 
failure to construct a crossing over a highway with¬ 


in a certain time after the railroad is constructed, 
the railroad is constructed, within the meaning of 
such a statute, when its track is laid at the cross¬ 
ing and ready for its trains to pass over it.®® The 
penalty may be recovered without further con¬ 
demnation proceedings when such proceedings were 
had before the building of the railroad, although 
the highway was not built until after the railroad ®® 
An action to recover a penalty payable to the coun¬ 
ty should be brought in the name of the state for 
the use of the county,®*^ and not for the use of the 
road district in which the highway is located.®® 
Where the penalty is designed to prevent temporary 
obstruction of a public way, it may not be recovered 
where no public way has ever been opened at the 
point where the crossing is to be built ®9 

§ 148. Restoring and Maintaining Highway 

It Is the duty of a railroad company to keep and 
maintain crossings in a safe and suitable state of repair. 

It IS the duty of a railroad company to keep and 
maintain crossings in a safe and suitable state of 
repair,*^® including not only the crossing of the 
tracks, but also the approaches thereto.71 This is a 
common-law duty,^^ although frequently imposed by 
statute,*^® and a statute providing merely that the 


B9- Mass.—^Roxbury v- Boston, etc, 
R Corp, S crush. 424. 

N.J.—^Montclair Tp. r New Tork, 
etc. R Co, 18 A. 242. 45 NJBa 
436 

eo. Ark.—^Little River County Road 
Impr Dist. No 7 v St Louis-San 
Francisco R. Co, 288 S.W 884, 172 
Ark 368. 

ei. Neb —Omaha, etc., R. Co. v Lin¬ 
coln, 149 NW. 319, 97 Neh. 122. 

61 C J p 656 note 1. 

62. Ga—Seaboard Air-Line Ry. Co. 
V. Camden County, 169 S.B. 668, 173 
Ga. 93 

63. N J.—United New Jersey R., 
etc,, Co. v. Hudson, 104 A 98, 89 
N J Rq. 95. aihrmed 105 A. 895, 
89 NJBq. 680 

51 C J. p €56 note 2. 

64. NY —New York, etc., R Co. v 
New York, 164 N.Y.S. 141, 90 Misc 
178. 

65. Ark —St Louis, etc., R Co v. 
State. 114 SW. 703, 88 Ark 338 

66b Ark —St Louis, etc, R Go v. 
State, 109 S W 545, 86 Ark 561 

67. Ark—St Louis, etc., R. Co. v. 
State, supra. 

68. Ark,—St. Louis, etc., R. Co. *v. 
State, supra. 

68. SC.—iPlcfcens County v. South¬ 
ern R. Co, 127 SB. 365, 131 SC 
18. 

70. 6a.—Atbentic Coast Line R. Co. 


V. l>onalsonville Gram & Elevator 
Co, 191 SB. 87, 184 Ga. 291 
51 CJ p 669 note 54, 

Duty to keep eleas. 

Railroad commission’s order re- 
duinngr railroad to “maintain*' cer¬ 
tain portion of viaduct was held to 
I require keeping- such portion m prop¬ 
er repair, but did not include duty 
of keeping roadway clean and free 
of foreign substances, sudh duty 
resting on city—Bosqui v. City of 
San Bernardino, 43 P.2d 547, 2 Cal 
2d 747, 

Snow and Ice 

Statute imposes no duty on rail¬ 
road to keep its crossing sidewalks 
free from snow and ice. Railroad 
Law, $ 21.—^Ego V Brie R Co, 252 
NY.S. 769, 234 App.Div- 649. 

Xmnk Ugliway system 
Constitution creating state trunk 
highway system and statute carrying 
system into effect was held not to 
relieve railroads from statutory bur¬ 
den of properly maintaining trunk 
highway crossing approaches—^Bng- 
strom V Duluth, M. & N Ry. Co, 251 
NW 134, 190 Minn 208 

7L Wash—Bullock v. Yakima Val¬ 
ley Transip Co, 184 P. 641, 108 
Wash 413, 

51 C J. p 659 note 55. 

72. Wash-—Bullock v. Yakima Val¬ 
ley Transp. Co., supra. 

51 C.J. p 659 note 56 
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73- Ga—^Atlantic Coast Line R Co 
V. Donalsonville Grain & Eleva¬ 
tor Co, 191 SB 87, 184 Ga. 291. 
Ind—State v Indiana R. R., 2 NB 
2d 404, 210 Ind 222 
I 51 C.J. p 669 note 67. 

I FtiU width 

Statutory requirement that rail¬ 
road repair crossing “to full width of 
county road" is to be reasonably con¬ 
strued in light of purpose of statute, 
and requirement refers to full width 
of generally traveled way; if county 
widened right of way after construc¬ 
tion of railroad crossing, railroad 
must likewise increase width of its 
right of way; but county authori¬ 
ties may not relieve railroad of duty 
to maintain crossing to full width 
of road, by constructing approaches 
of less than statutory width—Nor¬ 
folk & W Ry. Co. v. Fans, 167 S E 
819, 166 Va. 206. 

Implied repeal 

(1) Statute requiring highway 
commission to take over duties of 
county or township in maintaining 
highways designated as state detours 
was held not to relieve' railroads of 
duty of maintaining crossings im¬ 
posed on them by prior statute, as 
against contention that subsequent 
statute repealed by implication stat¬ 
ute imposing duty—Chicago, 1. & L 
Ry Co V. Downey, 5 NB2d 666, 103 
Ind App 672 

(2) Statute providing for mainte- 
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road be restored is not to be construed as abridging 
the common-law duty of maintaining the crossingJ^ 
These statutes, being police regulations, apply to 
railroads built before, as well as after, their pas¬ 
sage While at common law the railroad was ob¬ 
liged to maintain approaches outside its right of 
way,*^® in some jurisdictions the statutes have been 
held not to require such maintenance ^7 

A continuing obligation to keep the crossing in 
repair is imposed by a statutory or charter pro¬ 
vision that it shall be so constructed as not to ob¬ 
struct the safe and convenient use of the high¬ 
way that the highway shall be put m such con¬ 
dition and state of repair as not to impair its prop¬ 
er use;*^® or that the highway shall be restored to 
its former condition or such as not to have impaired 
its usefulness.®o The structure of the crossing, 
whether of earth, wood, or other material which 
the existence of the railroad renders necessary, 
must be maintained and kept in repair by the rail¬ 
road company,-SI but the duty to repair applies 
only to what is properly the crossing and approach¬ 
es thereto, which do not necessarily include the en¬ 
tire width of the street or highway or right of way 
of the railroad.82 It is not the duty of the railroad 
company to keep in repair as a part of the cross¬ 
ing a part of the highway which is not within the 
limits of the crossing ,83 but, where a railroad com¬ 
pany constructs two parallel tracks close together 


across a highway, it must keep in repair the space 
between the two lines of tracks.3-* 

Sidewalks. The common-law duty of maintain¬ 
ing a crossing requires the maintenance of side¬ 
walks forming a part of the crossing or approaches 
thereto,85 but a sidewalk which is no part of the 
crossing or approach thereto need not be main¬ 
tained, even though within the limits of the rail¬ 
road right of way.88 

§ 149. - Duty to Restore Highway 

Where a railroad crosses a highway, !t is the duty 
of the railroad company to restore the highway to its 
former condition or such condition as not unnecessarily 
to rmpair Its usefulness. 

Where a railroad crosses a highway, it is the 
duty of die railroad company to restore the high¬ 
way to its former condition or such condition as 
not unnecessarily to impair its usefulness 87 This 
is a common-law duty,88 but is very generally im¬ 
posed on railroad companies by statutory or char¬ 
ter provisions 89 Such a statute contemplates res¬ 
toration with respect to the new dangers rather than 
the old conditions 8® Such statutes are a valid 
exercise of the power of the state to prescribe 
the conditions on which railroads acquire their right 
of way.8i The duty of restoring the highway ap¬ 
plies to any and all cases where the railroad cross¬ 
es a highway, whether at grade or otherwise,82 


nance of railroad grade crossings 
in certain manner was held not re¬ 
pealed by statute authorizing high¬ 
way commission to compel railroads 
to improve crossings in manner ap¬ 
proved by commission, and, until 
highway commission does undertake 
to order some change in particular 
crossing, statute providing for main- 
tenance of grade crossings is in ef¬ 
fect—Pagan v. Lowden, 66 P.2d 667, 
146 Kjbji. 513. 

74- Mich.—Maltby v. Chicago, etc., 
R Co, 17 N-W. 717, 62 Mich 108. 
51 C J p 660 note 58. 

75. Va—Norfolk & W. By. Co v 
Fans, X67 SE, 819, 166 Va. 205 

51 C J. p 660 note 59 

76. Ky—^Fulton County Fiscal Ct 
V. Nashville, etc, B Co, 261 SW 
617, 202 Ky. 846. 

77. Ky—Fulton County Fiscal Ct 
V Nashville, etc, R Co, supra— 
Louisville, etc, R Co v Common¬ 
wealth, 149 SW 898, 149 Ky 459, 

78- Me—Wellcome v. Leeds, 61 Me 
813. 

Vt,—Clarendon v Rutland R Co., 62 
A. 1067, 75 Vt 6 . 

79- Minn —Wayzata v Great North¬ 
ern R. Co„ 62 NW. 913, 50 Minn 
488. 

T4 C. J.S.—38 


80. NT—^New York Cent. R. Co v 
State, 287 NTS. 850, 247 AppDiv 
421. 

51 O J IP 660 note 64. 

81. Iowa—^Farley v. Chicago, etc, 
B Co, 42 Iowa 234. 

82. Ill.—^Bloomington v Illinois 
Cent R Co, 39 NB. 478, 164 Ill 
539. 

51 C J. p 660 note 66 . 

83. Ga—^Brookixis v. Central R, 
etc, Co, 48 Gau 523—Gulf, etc, R. 
Co V Sneed, 36 So. 261, 84 Miss. 
252. 

84. Mass—Scanlan v. Boston, 2 N. 
E 787, 140 Mass 84. 

86 . Wash—^Bullock v Takima Val¬ 
ley Transp, Co., 184 P. 641, 108 
Wash 413 

51 CJ. p 660 note 69. 

86 . Ill —^Bloommgton v. Illinois 
Cent. R Co, 39 NE 478, 164 Ill 
539 

87. Tex—Corpus Toris cited in Lee 
v Gulf, C & S. P. Ry. Co., Civ. 
App, 167 S.W.2d 424, 426. 

61 C J p 657 note 10; ■* 

88 . Ky—Chesapeake & O. Ry. Co 
V. City of Bellevue, 38 G.W 2d 943, 
239 Ky 61 

Mo —^Albright V. Louisiana & M 
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R R. Co, 196 SW.2d 648, 365 Mo. 

211 . 

Tex.— Corpus Juris cited in Lee v. 
Gulf, C. & S F Ry, Co, Civ App, 
167 SW2d 424, 426 
51 C J p 667 note 11. 

89. Ind—Cincinnati, etc, R Co- v. 
Connersville, 83 NE 603, 170 Ind. 
316. 

Ky—Chesapeake & O Ry Co. v City 
of Bellevue, 38 SW2d 943, 239 Ky. 
61. 

Wis.—Town of Janesville v Chica¬ 
go & N W Ry. Co., 46 N W 2d 847, 
268 Wis, 547. 

61 C.J p 667 note 12. 

Zleolaratory of common law 
U.S. —In re Madison Rys, Co, C.C. 
A Wis , 115 F 2d 586 

^ 90. N.T —^Allen v. Buffalo, etc, R 
Co.. 45 NB. 845, 151 NT. 434 

91. Ind —^New Tork, etc, R Co v. 
Rhodes, 86 NE 840, 171 Ind. 621, 
24 L.RA.NS, 1226. 

92. Ala.—^Tuscaloosia County v. Ala¬ 
bama Great 34>uthern R. Co, 162 
So 681, 230 Ala. 590 

Ky —Chesapeake d; O. Ry Co v 
City of Bellevue, 38 SW2d 943, 
239 Ky 61 

'Wis.—Town of Janesville v. Chicago 
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and is a condition inseparable from the right to 
cross,or the right to alter the grade of a high¬ 
way,or to change the location of the highway 
where such change is authonzed,®^ is not a 

condition precedent to the right to cross it with 
the railroad.®® Where in crossing it is necessary 
to reconstruct the highway, the company will not 
be required to complete the reconstructed way be¬ 
fore it occupies the bed of the original way,®^ 
but until the company has proceeded in accordance 
with the statutory or charter provisions, to sub¬ 
stitute the new way constructed by it for the old, 
the latter will be regarded as still existing.®® 

The duty of restoring a highway to a proper con¬ 
dition is imperative and it not discharged merely 
by the exercise of ordinary care ®® The duty to 
restore fhe highway subsists and remains until 
such condition is fully performed,^ and it does not 
mean a temporary, but a permanent, restoration, 
which continues as long as the highway exists and 
the company enjoys the right of crossing.^ So, 
also, if changes are made by the railroad company, 
or occur in consequence of its operation, which af¬ 
fect the safety of the highway, the duty to pre¬ 
serve its usefulness attaches and remains until 
performed,® as where the railroad company subse¬ 
quently changes the grade of its road at an exist¬ 
ing crossing.^ The statutory provisions have been 
held to apply where a road is crossed by an excava¬ 
tion and before any track is laid across such road.® 


A public footpath falls within these rules as to 
restoration.® 

§ 150. - Mode and SufBciency of Restora¬ 

tion 

The duty to restore a street or highway crossed by 
a railroad requires that the street or highway be re¬ 
stored so that Its use will not be materially or unneces¬ 
sarily Impaired or interfered with. 

Statutes requiring the restoration of streets and 
highways to their former state or such state as 
not to impair their usefulness are to be given a 
reasonable construction,^ and it is not necessary 
that the highway should be restored to its actual 
former condition, which would be practically im¬ 
possible,® or that its use i^ould not in any degree 
be impaired, since some increased danger or m- 
convenience to travel is necessarily incident to all 
crossings;® but the highway must be restored so 
that Its use will not be materially or unnecessarily 
impaired ,or interfered with.^® The duty to re¬ 
store mcludes the doing of whatever is necessary 
to 'be done in order to restore the highway to such 
condition Whether the railroad company has 
fully and properly performed its duty in this re¬ 
spect must necessarily depend largely on the cir¬ 
cumstances of the particular case,!® and is ordinari¬ 
ly a question of fact for the jury in actions based 
on an alleged breach of such duty.!® 

Where a railroad crosses a city street, it must 


& N. W. Ry. Co„ 46 N.W.2d 847, 
258 Was. 647. 

51 C.jr. p 657 note 15 
Subway or viaduct 
WiB.—^Town of Janesville v. Chicar 
so & N. W. Ry- Co., supra. 

98. TTls —Oslikosli V. Milwaukee, 
etc, R. Co., 43 N.W. 489, 74 Wis. 
584, 17 Ain.S.R. 176. 

51 CJr. p 657 note 16. 

94. Conn Hamden v. New Haven, 
etc., Co., 27 Conn. 158. 

95. N.T.—Allen v. Buffalo, etc., R. 
Co, 45 N.BL 845, 161 N.T. 434 

61 C.J- p «57 note 18. 

96. Vt.—Richardson v. Vermont 
Cent. R Co., 25 y;t. 465, 60 Ain.D 
283. 

97- Pa.—^Ridley Tp. v. Baltimore, 
eta, R. Co., 2 Iianc.LiJlev. 375. 

98. Vtj—^Barber v. Hssex, 27 Vt. 62. 

99- Tex.—^Intemationttl, etc, R. Co. 

V. Butcher, Civ.Atpp, 81 SW 819, 
reversed on other grounds 84 S 

W. 1952, 98 Tex 462. 

1 . Mich—Thayer v. Flint, etc., R. 

Co, 53 N-W. 216, 93 Mich. 160. 

51 C.J. p 668 note 23 

tL Tenn.—I^er County v. Paducah, 


etc, R, Co, 11 S.W 943, 87 Tenn 
712. 

51 C.J p 658 note 25. 

3. NT.—AJlen v. Buffalo, etc., R 
Co, 45 NE. 845, 151 NT. 434 . 

Bridge destroyed by fire 
Where railroad company con¬ 
structed its railroad across the road 
by cutting a deep cut through the 
road, and It restored road by build¬ 
ing a bridge over railroad tracks so 
that highway was In such condition 
that its usefulness was not material¬ 
ly impaired and so that public travel 
on highway passed above railroad 
traffic, and the bridge was destroyed 
by fire, and successor railroad re¬ 
fused to reconstruct the bridge, town 
was entitled to a mandatory injtinc- 
tion to compel successor rsulroad to 
reconstruct the bridge.—^Town of 
Janesville v. Chicago & N. W. By. 
Co, 46 NW2d 847, 258 Wis 547. 

4. N.T.—^People v. Delaware, etc., R. 
Co, 69 NB. 661, 177 NT. 337 

Change after construction generally 
see infra $ 157. 

5. Ga—^Mixon v. Savannah, etc., R. 
Co., Ill SE. 197, 152 Ga 670, an¬ 
swers to certified Questions con¬ 
formed to 111 S.E 690, 28 GaApp. 
390. 


! 6 . Va,—Norfolk, etc., R. Co. v. Bris¬ 
tol, 83 S.E. 421. 116 Va 966. 

7. Minn—State v. St. Paul, etc., R 
Co, 28 NW. 3, 85 Minn. 131, 59 
Am.R. 313. 

Va—Charlottesville v Southern R. 
Co, 34 S.E 98, 97 Va. 428. 

8 . Kan —^Atchison, etc., R, Co. v. 
Townsend, 81 P 205, 71 Kan. 624 

51 C J. p 658 note 32. 

9. N.T.—People v. New Tork Cent., 
etc., R Co, 74 NT. 802. 

51 C.J. p 658 note 33 

10 . Minn —State v. St. Paul, etc., 
R. Co, 28 N.W. 3, 35 Minn. 131. 69 
Am.R 318. 

51 OJ. p 658 note 34 

11 . Ky.—Chesapeake & O Ry Co. v. 
City of Bellevue, 33 S.W.2d 943, 
239 Ky. 61. 

51 C.J. p 658 note 35. 

12. NJ.—South Amboy v. Pennsyl¬ 
vania R. Co, 73 A 862, 76 N.J.Bq 
67, reversed on other grounds 76 
A. 1038, 77 N.J.Ha. 242. 

51 C.J. p 658 note 36. ' 

13. Tex.—Horton v Texas Midland 
R. Co. Civ^App. 171 S.W. 1028, 

51 C.J. IP 658 note 87. 
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be restored and made passable for the full width 
of the street,and the same has been held in re¬ 
spect of an ordinary highway.!® The duty of re¬ 
storing the highway carries with it the right to ex¬ 
ercise any powers conferred on the railroad com¬ 
pany by statute which are necessary therefor;!® 
and it has been held that for the purpose of restora¬ 
tion the railroad company may change the grade of 
a highway,!*^ or change the location ‘of the high¬ 
way,!® and acquire by purchase or condemnation 
the lands necessary for such change.!® The mode 
of restoration should ordinarily be left in the first 
instance to the discretion of, the railroad com¬ 
pany,®® and, in the absence of statutes, it may use 
its discretion as to the material it will use,®! it 
has no discretion as to whether it will restore the 
highway.®® The duty to restore is not performed 
by a restoration which, although practicable, seri¬ 
ously affects the use of the highway, when another 
method of restoration would restore the use wholly 
unimpaired.®® 

After change m location of highway. Where, in 
constructing a crossing, it is necessary to change 
the location of a highway, it is not required that 
the new road be better than the old road,®4 hut the 

14. Ind.—^Indianapolis, etc., B. C3o 
V. State, 37 Ind 439 
61 CLJ. p 658 note 33 

16. Ind—Lake Shore, etc., R. Co Y 
McIntosh, 88 NB 476, 140 Ind 
261. 

61 O J. p 658 note 39 

16. N.Y —People v. Dutchess, etc., 

R Co, 58 N.T. 162 

17. K-T—^Rauenstein. v. New York, 
etc. R Co., 32 NE. 1047, 136 N. 

Y, 628, 18 L R.A 768*—UUne v. New 
York Cent, etc., R Co, 4 N;B. 686, 

101 N.Y. 98. 54 Am B. 661. 

18. N.Y —^Post V- West Shore R 
Co, 26 NE 7, 123 N.Y. 680. 

61 C,J. p 669 note 42. 

19. N Y.—^Post V. West Shore R. Co , 
supra. 

WVa—^Davis v. Twin Mountain, etc., 

. R Co, 87 S.E. 644, 77 W.Va. 400 

20 . N.Y,—^People v. Delaware, etc, 

R. Co, 69 NE, 651, 177 N.Y. 887— 

Post V. West Shore R Co., 26 N 
E 7, 123 NY 680. 

20 . N.C,—State v. Roanoke, etc., 

Co., 13 SJffl. 719, 109 N.C. .860. • 

22. N.Y —^Peoiple V. Dutchess, etc., 

R. Co, 68 N.Y 152. 

23. N.Yl—^People v. Delaware, etc, 

Co., 69 N.B, 651, 177 I^.Y. 837. 

24. W.Va—Wetzel County Ct. v- 
, Baltimore, etc., R.'' Co, 87 S.E. 

884. 77 W.Va. 688. Ii.RAI917C 

25. Pa.—Conunonwealth ^ 


new way must be so located and constructed as to 
furnish as safe and convenient a substitute for the 
original way as the- circumstances will permit.^® 
If the new road is dangerous because it is near a 
precipice, the railroad may be required to provide 
a guard or barrier.®® It has been held that the rail¬ 
road need not maintain the substitute road after it 
has been constructed.®'^ 

§151. - Bridges and Approaches Thereto 

If the proper restoration of a street or highway so 
as not to impair Its usefulness demands a crossing by 
means of a bridge or viaduct, it is the duty qjT the rail¬ 
road company to construct and maintain such a crossing. 

While a railroad need not construct a bridge for 
a crossing unless it is necessary to secure the proper 
restoration of the highway,®® if the proper restora¬ 
tion of a street or highway so as not to impair its 
usefulness demands a crossing by means of a bridge 
or viaduct, it is the duty of the railroad company 
to provide such a crossing®® with the necessary ex¬ 
cavations, embankments, and approaches thereto,®® 
and it is the continuing duty of the railroad*®! Ex¬ 
isting at common law,"®® but in many jurisdictions 
imposed by statute,®® or in some jurisdictions in- 

& V Ry. Co V Graham,- 157 So. 
241, 245. 171 Miss. 695. 

51 C.J. p 669 note 72^ 

Police power ^ 

•State, tinder police power, may re- 
qture railroad which crosses high¬ 
way to build and maintain bridge — 
Connersville Hydraulic Co. v. City of 
Connersvxlle, 173 NE 641, 95 Ind. 
ApfP 284. 

tmderpasB held neeessaary 
Ky—Chesa:peake & O. Ry Co. v. City 
of Bellevue, 88 &W,2d 943. 239 ity. 
61. ’ 

3a Minn.—-State v. St Baul, etc, R. 
Co., 28 NW. 8 , 36 Minn. 131, 69 
Am^ 313. 

Okl—Chicag 9 , etc.-R Co. v. Taylor, 
192 P. 349, 79 Okl. i42. 

31. Miss.—Corpus otirls cited la Al^ 
abama & V. Ry Co v. Graham, 157 
So. 241, 245, 171 Miss. 695. 

61 C.J. p 660 note 74. - 

32. Miss—Cbrpns JUrls cited ta Al¬ 
abama & V Ry. Co V. Grahtlm, 
157 So. 241, 245, 171 Miss 695 " 

Tenil—Louisville & N. R, v.' Bvins, 
13 TennApp. 67. 

51 C.J p 660 note 75. 

33. Miss —Corpus cited ia Al^ 

abama & V. Ry, Cp, v.. Qrahaoa, 
1^7 241, 245, ;7'l,Mls&, 695. 

51 p 66(1 Aote_ 76. , , - 

Couaty assprnifug port of cost > 

Baot thal^ county, assumed part of 
cost, pf railway bridge over high- 
wayr sAd burden of erecting and 
TOftmtagjilJng bpndge and ^aipproaches 


Dela-J^ 


Vare, etc,, R. Co, 64 A 417, 216 Pa. 
149 

51 C.J. p 659 note 50 

26. WVa—Wetzel County Ct v 
Baltimore, etc, R Co, 87 S B 884, 
77 WVa 638, LRA1917C 967. 

27. W.Va—Wetzel County Ct v. 
Baltimore, etc., R Co., supra. 

28. Neb—^arpy County v. Omaha, 
etc,* R. Co, 218 N.W. 408, 116 Neb. 
516. 

Necessary” 

Under statute requiring railway 
oompany to erect and keep in order 
bridges over highways at such points 
as bridges may be necessary to cross 
railway, railway's duty was not lim¬ 
ited to erection and maintenance of 
bridges only at points where it was 
impossible otherwise to cross tracks. 
—^Alabama & V. iRy. Go ▼. Graham, 
157 So. 241, 171 Miss. 696. 

Bridge under or over way 
A “bridge under a public way,*' 
within statute requiring newly built 
railroad to maintain bridges which it 
IS required to construct under a pub¬ 
lic way, IS a bridge for travelers to 
use as part of a highway crossing 
railroad over level thereof, and a 
“bridge over |a ipublic way" means a 
bridge on which raili^oad runs above 
highway.'—Boston & NL R. R. v; Wor¬ 
cester County Oom'rs, 15 NJB}.2d 455, 
300 Mass. 416. . 

29. Mass ^Boston 4b M. V, 

WPreegter County Com'rs„ supra. 

Miss.—Corpus JUxls cited In Aiid> 8 JP[ia, 
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corporated as a provision in the charter,®^ subse¬ 
quently to keep the bridge in repair,®® and also to 
keep in repair the approaches thereto,®® even 
though the bridge was formerly built and main¬ 
tained by the municipality.®^ 

The duty of making repairs applies to the whole 
structure built by the railroad company for the 
purpose of crossing,®® although extending beyond 
the limits of the right of way,®® and applies not 
only to the substructure or support, but also to 
the surface or roadway on the bridge or approach- 
es>^® unless it is otherwise provided by statute 
and, where the railroad crosses below the grade of 
the highway in a cut, the duty expends to the en¬ 
tire width of the excavation made for the rail¬ 


road.^® 

The duty of a railroad company with rospect to 
the maintenance and repair of bridges at crossings 
IS not, however, any greater than that of the pub¬ 
lic authorities charged with the same duty as to 
other bridges along the highway,^® and it need not 
keep in repair any portion of the street or high¬ 
way beyond the limits of the approaches proper 
but a bridge which is a necessary part of the cross¬ 
ing or approach must be kept in repair by the rail¬ 
road company.^® It has been held that, in repair¬ 
ing a bridge, the railroad need not do more than 
bring the bridge to the standard of efiSciency it had 
when constructed, and it need not strengthen it to 
meet increased traffic conditions.^® 


thereto, did not relieve railway of 
statutory duty of maintaining bridge 
and approaches in good order and in 
condition reasonably safe for ordi¬ 
nary uses of public—^Alabama & V 
By. Co V. Graham, 157 So. 241, 171 
3Siss. 695. 

SuhaeoneAt statutes 

Statutory requirement that rail¬ 
roads shall restore highways and 
streets intersected by rights of way 
has been limited by subsequent pro¬ 
vision that roadway over bridge and 
approaches thereto shall be xnam- 
tained by municipal or state author¬ 
ity and by provision that alterations 
can be made only pursuant to order 
of the commission, but original stat¬ 
utory requirement is a vital part of 
the statute and, with respect to 
bridges, there has been little change 
in view of provision that, when a 
highway crosses tracks by overhead 
bridge, framework of bridge and 
abutments shall be maintained by 
railroad.—Sturman v. New York 
Cent R. Co., 19 N.E 2d 679, 280 N.: 
Y. 57, reargument denied 21 N E.2d i 
197, 280 N.T. 688. 

34. Vt—Clarendon v- Rutland R. 
Co., 52 A. 1057, 75 Vt 6. 

85. Miss —Corpus Juris cited in Al¬ 
abama & V. Ry. Co V. Grraham, 
1^57 So. 241, 245, 171 Miss. 696. 

61 C J. p 661 note 78. 

Coustitatioiial Umltatioa 

The power to require railroad to 
malntam bridges crosskig highways 
is subject to constitutional limita¬ 
tion that it may not be exerted un¬ 
reasonably—^Pennsylvania R. Co v. 
Pennsylvania [Public Utility Commis¬ 
sion, 85 A.2d 588, 154 Pa Super. 86 
Xmty to replace bridge 
The duty of railroad to maintain 
and keep bridge in repair Included 
duty to replace bridge when it ceas¬ 
ed to be usable—^Boston & M. R. 
B V. Worcester County Corners, 16 
K.E2d 455, 800 Mass 415—Boston 
& M. R. R. T. County Commission¬ 


ers of Middlesex,, 181 N.B. 283, 239 
Masa 127. 

Agreement for joint eperation 

A railroad, under police power, may 
be required to maintain bridges over 
streets notwithstanding any agree¬ 
ment with another railroad for joint 
operation.—Pennsylvania R. Co. v. 
Pennsylvania Public Utility Commis¬ 
sion, 36 A.2d 588, 164 Pa,Super. 86. 
Transfer of jurisdictioa over high, 
ways 

Amendment to constitution author- 
izmg transfer of exclusive jurisdic¬ 
tion over state highways to state 
highway commission, and statutes, 
giving state highway commission 
such iurisdiction and chargmg it 
with duty of maintaining such high¬ 
ways, did not affect statutory duty 
of railway of maintaining bridges 
over railways and approaches there¬ 
to—^Alabama & V Ry. Co. v Gra¬ 
ham, 157 So. 241, 171 Miss. 195. 

Duty enforceable by commission 
N J —^Hudson County v. Board of 
•Public Utility Com'rs, 8 A 2d 556, 
123 N.JIiaw 204, affirmed 12 A. 
2d 878, 124 N JLaw 568, and 12 A. 
2d 879, 124 N.J.Law 664—Brie R. 
Co. V. Board of Public Utility 
Corners, 153 A. 268, 107 N.J.Liaw 
409. 

33. Miss.—Cerpos Juris cited In Al¬ 
abama & V. Ry Co V Graham, 
167 So 241, 245, 171 Miss. 695. 

61 aj. p 661 note 79. 

37- Ky.—^Illinois Cent R. Co. v. 
Commonwealth, 129 S.W. 94, 138 
Ky. 742. 

88. Mass.—White v. Quincy, 97 
Mass. 430. 

61 C J. p 661 note 81. 

39. Mass.—White v, Quincy, supra. 

4a m.—McFarlaue v. Chicago, 67 
N.E. 12, 186 Ill. 242. 

51 C J. p 661 note 83. 

41. N.T.—Sturman v. New York 
Cent R. Co, 19 N E 2d 679, 280 N 
Y. 67. 


Tex.—^Hays v. Texarkana & Port 
Smith Ry. Co., Civ.App.. 87 SW. 
2d 1106, error dismissed. 

51 C.J. p 661 note 84. 

''Pramework;** ‘*roadwagrw 

(1) Under statute requiring the 
“framework" and 'Abutments" of an 
overhead crossing to be maintained 
by the railroad and the “roadway** 
and approaches by the county, the 
word 'Yramework'* is used in the 
statute in contradistinction to the 
term “roadway^* which is to be placed 
on the framework and the “abut¬ 
ments." and, hence, everything above 
the framework and abutments is a 
part of the roadway which would in¬ 
clude the flooring and everything 
above that, as to which the duty to 
maintain would be on the county and 
not on the railroad—^Pndmore v. 
Northern Pac. B. Co., 186 P. 862, 
109 Whsh 305. 

(2) Railroads were held obligated 
to maintain and repair framework 
and abutments, but not roadways, of 
highway bridges passing over city 
railroad (property used both for yard 
purposes and for operation of main 
line trams.—City of New York v 
Long Island R, Co.. 5 N.E 2d 380, 272 
NY. 668. 

48. Mass.—Titcomb v. Fitchburg R. 
Co., 12 Allen 254 

43. Pa —Conshohocken R Co. v. 
Pennsylvania R. Co, 16 Pa Co. 445. 

Tenn —^Louisville & N R Co. v 
Evins, 13 TezmApiP. 57. 

44. Mmn —^In re Morrison County 
Trunk BCighway No. 37 Separation 
of Grades, 223 NW. 916, 176 Minn. 
501. 

51 C J. p 662 note 87. 

45. Ala.—Bouthem R. Co. v. Moms, 
42 So. 19, 149 Ala 672. 

51 CJr. p 662 note 88. 

46. N.Y.—^Matter of Morns Ave 
Bridge, 174 N.Y.S. 682. 105 Misc 
659 

Change after construction see in¬ 
fra 5 X67. 
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Where a railroad is carried over the highway by 
means of a bridge, it is not the duty of the railroad 
company to keep in repair that portion of the high¬ 
way beneath the bridge, ^7 although the contrary has 
been held;^® and in some jurisdictions the statutes 
have been construed to require this to be done.4S 
Where the bridge was originally constructed at a 
proper height above the level of the highway, the 
company is not required to keep the space the same 
by preventing any raise in the level of the highway 
or by raising the bridge in case the level of the 
highway is raised by natural causes or the action 
of the public authorities in repairing it.®® Where 
a highway bridge over a railroad has become out 
of repair and dangerous, the railroad company has 
a right to close it to prevent persons going there¬ 
on, although it is a part of the public highway 
but, where a railroad company in making necessary 
repairs on a bridge over its tracks closes the bridge 
and opens a temporary roadway across its tracks at 
a different point, it must make the temporary road¬ 
way reasonably safe.®^ Where a bndge is already 
in existence, elevation of it by a railroad which con¬ 
structs its tracks under it imposes no duty to re¬ 
pair it.53 Where two or more railroads are liable 
for the repair of a viaduct, the cost of repairs will 
be apportioned between them.®'* 

Highway bridges over streams, A railroad 
company is not required to bridge a stream where 
the necessity for the bridge as a part of the high¬ 
way is not caused or affected by the existence of the 
railroad,® 5 although it is within the limits of the 
railroad right of way.®® It is not the duty of a 


railroad company to keep in repair a highway 
bridge across a stream outside of the limits of its 
right of way,®7 and, where a railroad company in 
crossing changes the location of a highway, it is 
not required to keep in repair a bridge which it 
constructs across a stream in building a new way, 
and which is outside of the right of way and not 
at the crossing,®® although as to this the con¬ 
trary has been held.®® The company is not required 
to keep in repair bridges over streams or ditches, 
although within the limits of the right of way, if 
so far removed from the crossing as not to be in¬ 
cluded within the approaches thereto,®® or the ne¬ 
cessity for which is in no way caused or affected 
by the construction of the railroad ;®l but, if by 
construction of a railroad a bridge over a stream 
is made necessary as an approach to a crossing, it 
must be constructed and maintained by the rail¬ 
road.®® 

Street railroads, whose tracks in a street do not 
constitute an additional servitude, need not contrib¬ 
ute to the expense of a highway bridge over a 
railroad.®® A street railway which passes over a 
bridge already constructed and sufficient for ordi¬ 
nary use imposes an additional servitude on the 
bridge so that it must contribute to the mainte¬ 
nance thereof.®^ 

Lights for streets under viaducts, A statute re¬ 
quiring a railroad to light streets under its viaducts 
where such viaducts darken the streets has been 
held to be a valid exercise of police power,®® When 
an ordinance requiring lights under a viaduct has 
been held invalid as not within the police power of 


47- Conn—Gray v. Danbury, 10 A. 
198, 54 Conn 574. 

HI.—^People V Illinois Cent R. Co., 
85 NE 606, 235 U1 374. 18 LRA, 
N.S, 915. 

ChraAe of street 

Under the statute providlner that, 
when a public way passes under a 
railroad, the bridge and its abut¬ 
ments shall be kept and maintained 
by the railroad company, and the 
public way and its approaches be 
msuntained and kept in repair by 
the municipality in which they are 
situated, a municupality has the duty 
of resurfacing^ a street and deter- 
minmgr the grrade of the street.— 
Tackee v. Village of Napoleon, 21 
N.E.2d 111, 136 Ohio St 344. 

48- N J.—Metuchen v. Pennsylva¬ 
nia B. Co.. 69 A. 465, 73 N.J.Ea. 
859. 

49. N J,—Hudson County v. Board 
of Public Utility Com'rs, 8 A 2d 
666, 123 N-J-Law 204, affirmed 12 
A.2d 878, 124 NJ.Law 663, and 12 
A.2d 879, 124 NJ.Law 564. 


Vt—^Waterbury y. Central Vermont 
R Co, 108 A 423, 93 Vt. 461. 

60. Conn—Gray v. Danbury, 10 A. 
198, 54 Conn 674. 

51. Ohio —^Toledo St. R Co. v. Mam- 
met, 13 Ohio CirCt. 591, 6 Ohio 
Cir Dec 244 

59. Va—Marshall v. Valley R. Co., 
34 SE. 456, 97 Va. 653. 

53. Mich —^Burdell Tp. v. Grand 
Rapids, etc., R. Co. 121 N.W. 748, 
157 Mich 255. 

54. HI.—Cbicagro Termmal Transfer 
R. Co. V. Chlcagro, 140 IlLApp. 591 

65. Ill —Ohio, etc, R. Co v. Bridgre- 
port, 63 H1.APP 224 

Minn—State v. St. Paul, etc, R. Co., 
64 NW 1140, 62 Minn. 450. 

56. HI.—Ohio, etc, R Co v. Bridge¬ 
port, 63 H1.APP. 224. 

57- Ga.—^Brookins v. Central R., etc., 
Co. 48 Ga 523 

58. Ga.—^Brookins v. Central R, etc., 
Oo., supra 

61 C.J. P 662 note 2. 
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59. Pa—^Pennsylvania R Co. v. Ir¬ 
win, 85 Pa 336. 

80. Ill—Rutland v. Chicago, etc., R 
Co, 71 IlLApp 442. 

51 C J. p 662 note 4. 

61. HI.—White County v Loiusville, 
etc, R. Co., 172 NB. 22, 340 Ill 
42 

51 C J. p 662 note 5. 

62. Ill.—^Henderson County v. Chi¬ 
cago, etc. R. Co, 151 NE. 542, 
320 XU 608. 

Minn —Goodhue County v. Duluth, 
etc., R. Co., 69 NW. 898, 67 Minn 
213. 

63. Mich.—Chicago, etc., Grand 
Trunk Junction R. Co. v St Clair 
Cir. Judge. 121 N.W. 297, 166 Mich. 
667. 

64. NC.—Carolina Cent R, Oo. v. 
Wllmingrton St. R. Co., 26 S E. 913, 
120 N.C. 620. 

65. DC.—Washington Terminal Co 
r. District of Columbia, 265 F. 965, 
49 App D C 326. 

51 C.J. p 662 note 9. 
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a mmiicipality, a reenactment of the ordinance is 
likewise invalid.®® 

§ 152. - Agreements for Restoration and 

Maintenance 

Railroad companies and municipalities may contract 
as to the construction and maintenance of crossings. 

A railroad may, by agreement with a municipality, 
bind itself to construct and maintain a crossing;®^ 
and a town or municipality invested with the regula¬ 
tion, control, and duty of maintaining and repairing 
the streets or highways within its limits may by 
contract assume and thereby relieve the railroad 
company from the duty of keeping a bridge or 
crossing in tepair,®® and such contract will relieve 
the railroad company from further liability to the 
public in this respect.®® Since the acceptance of a 
municipal ordinance is a contract, .the ordinance 
measures the duties and obligations of the rail¬ 
road,*^® and the railroad is bound to 'perform the 
conditions of the ordinance^^ at its own expense/® 
but a railroad which, by accepting an ordinance, 
agrees to do what the aty may .require,'is not 
bound to obey a subsequent unreasonable ordi¬ 
nance.^® Any agreepaent of this nature is made 
subject to police povrer of the municipality to re¬ 
quire maintenance by the railroad,*^^ and is likewise 
subject to control by the state under its police 
power/® 

Where the railroad is under a statutory duty to 


restore a highway, an agreement to do so does not 
transfer this legal duty into a mere personal obliga¬ 
tion/® or in any sense limit or reduce the duty im¬ 
posed by the statute/7 and, where a railroad com¬ 
pany constructs a bndge or viaduct pursuant to a 
contract with a municipality, by which the latter 
agrees to keep the same or its approaches in repair, 
if the railroad company was already legally bound 
to do the entire .work of construction and mainte¬ 
nance, the contract is not only without considera¬ 
tion,7® but is one which the municipality has no 
power to make,7®. and the existence of such con¬ 
tract will’ not prevent the municipality from institut¬ 
ing proceedings to compel the railroad company to 
make any necessary repairs.®® If, however,'the 
railroad company was under no legal obligation to 
construct the bridge, it may not be compelled, to 
waive the contract of the municipality and repair 
itSl 

An agreement on the part of a railroad company 
to construct^ suitable street crossings, in considera¬ 
tion of a right of way through a aty, is enforceable 
against the railroad company;®® but an’agreement 
made in consideration of the right to lay a switch 
track across certain streets that the railroad com¬ 
pany will construct and maintain ‘^all the crossings 
of streets” over its tracks will be construed as 
applying only to the .streets crossed by the switch 
track in question.®® Where, a railroad company 
changes the location of a highway in crossing and 


66. m.—Cohen v. Chicago, etc, R 
Co, 239 ni.Aipp. 76 

67. Fl€L—Florida Bast Cosist R Co 
V. Miami, 79 So 682, 76 Fla. 277. 

61 C J. p 663 note 11 

68. Va.—^Hiclcs v ChesapeaJce, etc., 
R. Co, 46 S.B. 888, 102 Va 197. 

61 C J. p 663 note 12. 

3>eed not within contract 

'Where written contract between 
city and railroads flprOvided for ced¬ 
ing properties, closing streets, and 
granting easements, subsequent deed 
provisions whereby railroads sought 
to Impose obligation on city to main¬ 
tain bridges' entirely Constituted ma¬ 
terial variation from contract, re¬ 
quiring; at least, resolution of ai>- 
profeaX by board of estimate to ren¬ 
der deed effectual, and comptroller 
end oorporatlon counsel had no pow¬ 
er to bind city even xt they did .ac¬ 
cept and record deed.—City of New 
York V. Long Island R. Co., 289 N.T 
S. 217, 248 App.Diy. 820, affirmed 6 
NJB.2d 380, 272 N.T. 668. 

68. Va.—Hicks v. Chesapeake, etc., 
R. Co., 46 S.EI. 888, 102 Va. 197. 
TO. NT.r—New York, etc., R. Co v 
New York. 154 NY.S. 141, 90 Misc 
178. 

61 CJ. P 663 note 14. 


71. III.—Chicago Teimiinal Transfer 
R Co. V. Chicago, 140 HhApp. 691 

72. Ky,—Chesapeake, etc, R Co v. 
Dayton, 197 SW 969. 199 S.W. 
25. 177 Ky. 602. 

73. Kan—^Emporia v Atchison, etc., 
R. Co„ 147 P. 1096, 94 Kan. 718 

74. Pa—^Pittsburgh, etc, R, Co Vi 

Public Service Commission, 76 tPa 
Super. 282 , 

75. CPtu—^Pennsylvania B. Co v. 
Pubiic Utllky Comzhission, 7 A 2d 
86, 136 Pa.Super. L 

51 C.J: {p:66a note 19. 

Enforcement of contract ^ 

■Where railroad erected bridge, bt 
its own expense, in order to eliminate 
grad^ crossing, end municipalities 
m which bndge was located each 
agreed in writmg to accept and 
maintain portion of bridge wfuch 
was located within particular mu- 
mdpality, the callmg on railroad by 
public utility commission to main¬ 
tain bridge, notwithstanding rail¬ 
road's contracts with municipalities, 
did not abrogate railroad's contracts 
with inumelpelitles, but^ after com¬ 
mission had fixed liabilities of those 
concerned to the public, irailroad 
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could enforce its contract rights, if 
any, against municipalities —^Penn¬ 
sylvania B, Co. v. Public Utility 
Commission, supra 

76. Va,—^If-orfolk,.etc, R. Co. v. Car- 
roll County. 65 fl.B. 631, 110 Va, 
96. r 

77. ^NY—Matter of Henner, 211 N 
Y.S. 334, 126 Misc, 472, affirmed 
216 NT.S. 844, 217 App Div. 786, 

78. Minn'—State v. Northern Pac. 
R Co, 108 NW. 269, 98 Mmn 429, 
affirmed 28 SCt 341, 208 US. 583. 

b 2 L.Ed ezb. ■ ' • 

61 C.J p 663 note 23. 

79;. Minn—State - v. Northern ^ Pact 
R Co, supra, 

61C J. ip 668 uote 24^ 

80. Iowa—Newton v. Chicago, etc., 
,R, Co., 23^ N'W, 906, 66 Iowa 422. 

51 C.J. p 668 note ^5. , , 

81. Minn—State v. Chicago, etc., R, 
Co,'89 N.W. 1, 8^ Minn, 416.. 

82- Ky—^Louisville, etc, R. 06‘. v. 
Harrodsburg, 32 S.W. 604, 17 Ky. 
L. 780 

83. La.—State Vi MorghuTs Louisi¬ 
ana, etc., R. Coo 86 SOb 482, 111 
La. 120. ' ' 



74 C.J.S. 


RAILROADS 


§§ 152-154 


purchases additional land for a new location, it may 
legally agree with the grantor as to the character 
and location of the new way to be constructed 
thereon, which contract will be valid and binding 
between the parties, although not conclusive on the 
public as to whether the company has properly re- 
store'd the use of the original highway.84 Where a 
railroad has constructed a bridge and has for a 
long period of time kept the entire structure in* re¬ 
pair, it is assumed tliat the bridge was built pursuant 
to an agreement with the municipality to make such 
repair.*® 

Agreement with street car company whereby the 
street car company undertakes to maintain a high¬ 
way bridge over a railroad does not relieve the rail¬ 
road from its statutory liability.*® 

§ 153. - Character of Highway 

Ordinarily a railroad is not under a duty to keep 
In repair a crossing of a road not legally established as 
such. 

Since the duty of the railroad to construct, a 
crossing is ordinarily limited to crossings of legally 
established streets and highways, as discussed supra 
§ 144, a railroad is under no duty to keep m repair 
a crossing of a road not legally established as such,*7 
and a provision as to ^'any regularly laid out public 
highway** in a statute imposing a penalty for non- 
compliance therewith will not be construed as in¬ 
cluding a public highway established by user only;** 
but a city street is a "highway” within the applica¬ 
tion of the statutes,*® and the duty of restoring it 
applies to a street regularly designated and dedicated 
to the public, although not opened and fitted for 
use,®* and in some jurisdictions it is held that the 
same duty attaches, under the statute, to neighbor¬ 
hood roads.®! 

84i KT.—(Post V. West Shore B. Co , 

26 N.IfL 7. 123 NT. 580. 

86. Hich—^Pere Marquette K. Co. v. 

Michi^n Public Utilities Commis¬ 
sion. 196 NW 807. 22B Mich. 12 

86. NT.—Middletown v. Wallklll 
Transit Qo., 193 NTS 297, 118 
Misc. 334 

87. Kan.—Missouri, etc, H. Co v. 
hong, 27 Kao. 684. 

51 CJ. p 663 note 33. 

88. Kan—^Missouri, etc, K. Co. T. 

I^o3Di8» supra ' 

89. Miss.—(Hamline v. 'Southern B. 

Co., 25 So 295. 76 Miss. 410. 

51 C J IP 664 note 35. 

90. Wis.—Racine v. Chicago, etc., R 
Co. 65 N.W.* 857. 99 WIs 118. 

91. NC—Goforth V, 

Co., 67 S.B. 209, 144 NC. 669. 


Wherever a way existed as a public highway, how¬ 
ever established, at the time the railroad company 
was constructed across it, it is the duty of the rail¬ 
road company to keep the crossing in repair;®* and 
if, although the highway crossed is not legally a 
public highway, the railroad company recognizes and 
invites the public to use it as such by assuming to 
construct or maintain a bridge or crossing, it is 'its 
duty to keep it in proper repair;®* but the duty in 
such a case is a common-law and not a statutory 
duty,®4 and the rule does not apply where the rail¬ 
road company has at no time recognized the way 
crossed as a public highway.®® 

§ 154. - Companies and Persons Liable 

The duty of restoring, maintaining, and repairing 
highways crossed by a railroad is a condition insepar¬ 
able from the right to cross, and attaches to whatever 
person or company exercises the franchise. 

The duty of restoring, maintaining, and repairing 
highways crossed by a railroad attaches to whatever 
person or company exerases the franchise,** and 
IS therefore bmding on the successors of the com¬ 
pany by which the crossing was originally effected,®^ 
including purchasers at judiaal sales®* and lessees of 
the road.®® This duty is not affected by the fact 
that the railroad company may be insolvent and in 
the hands of a receiver,! or the fact that a street 
railroad company whose tracks nm along the high¬ 
way is also under obligation to keep the highway 
between the rails of its tracks in repair,® or that, 
by contract another railroad company uses the tracks 
of defendant.* The fact that the charter of the rail¬ 
road company imposes certain requirements as to 
crossings does not prevent the application of general 
statutory provisions not inconsistent therewith ;4 nor, 
in the absence of a contrary intention, express or 

■Speckman, 183 SW. 915, 169 Ky. 
385 

-New Tork, etc., R Co v. State, 
1, 50 N J Law 303, affirmed 
168, 63 NJLaw 244. 

99, Tex—Wichita Valley R. Co. v. 

Meyers, CivjV.pp, 248 fi.W. 444. 

51 Cjr. p 654 note 46. 

1. Iowa.—Ft Dodge v, Mmneapolw, 
etc., R. Co., 64 N.W. 243, 87 Iowa 
389. 

8. N.T.—^Masterson v. New Tork 
Cent. etc.. R. Co., 84 N.T. 247, 
38 AmR 510. 

Va— ^Roanoke Ry. & Electric Co. v. 

Brown, 154 SB3. 526. 155 Va 259. 
3. Mich.—Olucago, etc, Grand 

Trunk Junction R. Co. v. St. Clair 
Cir. Judge, 121 NW. 297, 166 Mich. 
567. ^ 

4b ' Mb—Senry V. Wabash Western 
R Co., 44 Mo.App. 100. 


Southern R 


92. Pa—^Lehigh Valley R Co. v. 
- Dacesrvllle Bridge Co., 23 Fa Co. 

225. 

51 C J. p 663 note 39. 

93. Minn —Liillstrom v. Northern 
Pa R. Co., 66 N.W. 624, 53 Minn 
464, 20 liBA. 687. 

51 C J. p 664 note 40. 

94. Tex.—^Taylor, etc., R Co. v. 
Warner, 32 Q.W. 868, 88 Tex. 542. 

95. Kan.—Missouri, etc., R Co. v. 
Dong; 27 K^. 684. 

Tex.-—Gulf, etc, R Co. v. Montgom¬ 
ery. 19 S.W. 1015, 85 Tex. 64. 

96. Tex.—■'W’lclJLita Valley R Co. v. 
Meyers, Civ.App., 24S RW. 444. 

51 O J. p 664 note 43 

97. Tex.—Widkuta Valley R Co. v. 
Meyers, supra, 

61 C J, p^ 664 note 44. 

98. Ky.—LouiaviHe, etc., R 06b T. 

599 


N J 
13 A 
23 A 



§§ l&lr-155 


RAILROADS 


74 C.J.S. 


implied does it affect any common-law duties of the 
railroad company in this respect.^ 

§ 155. -Rights and Remedies of Public 

A railroad's duty to restore and maintain a highway 
may be enforced by a proceeding In equity, or by an 
action for the expense incurred m doing the requisite 
work. 

In many jurisdictions statutory provisions have 
been enacted to provide a means for enforcing per¬ 
formance of a railroad’s duty to restore and main- 
tam a highway,® but statutory remedies in such 
cases are ordinarily held to be cumulative and not to 
prevent a resort to the other remedies existing at 
common law or in equity.*^ Where a railroad com¬ 
pany fails in Its duty as to restoring and maintain¬ 
ing a street or highway which it has crossed, it 
may be proceeded against by indictment for a public 
nuisance in obstructing the highway, as discussed 
infra §§ 194-196, or by mandamus to compel a per¬ 
formance of such duty, as discussed in Mandamus 
§ 231 d, or the public authorities may sue in equity 
to enjoin the further obstruction of the highway,® 
or to compel the railroad company properly to re¬ 
store or maintain it,® and for damages for the ob¬ 
struction prior to the suit.^® 

So, also, where a railroad company acquires a 
right of way through a town on condition that it 
will construct proper street crossings, the town may 
sue in equity for a specific performance of the agree¬ 
ment,and, having accepted a right-of-way ordi¬ 
nance, the railroad may not deny that the street is 
a public way.l® If an injury results for which the 
municipality is held liable in damages it may recover 
indemnity from the railroad company but a town 


has no such possession of a national road, the fee 
of which is in the state, as will enable it to maintain 
an action of trespass quare clausum fregit against 
a railroad company for failing to restore it at a 
crossing.14 

It IS not a bar to the maintenance of a suit or a 
proceeding to compel the railroad company to per¬ 
form Its duty that the public authorities might do 
the work and recover from the railroad company, 
or proceed by indictment,^® or recover a statutory 
penalty, or sue the railroad company for indemnity 
in case of a resulting injury for which they should 
be held liable.^® The duty to restore a highway, 
being a continuous duty, is not affected by the stat¬ 
ute of limitations.^® Laches may not be imputed 
to the state or the officers of the municipality in 
permitting the obstruction to exist for a long time 
Enforced use of a new road is not an acceptance 
thereof so as to prevent an action to compel proper 
restoration of the old road.®l 

In an action to compel the restoration of a cross¬ 
ing in the absence of any testimony on the subject, 
the court may not assume that a railroad company 
acquired from the owner of the fee rights to the 
portion of its nght of way which was a highway 
crossing other than those which the law entitled it 
to demand from him,®® and, therefore, may not as¬ 
sume that the railroad company acquired from the 
owner of the fee the right to grant or withhold from 
the public permission to use as a public way such 
portion of its right of way as was a highway cross¬ 
ing,®® but the court may assume that the railroad 
built its line by virtue of its right to occupy land 
of another in accordance with the general laws 


5. Tenn^Dyer County v. Paducah, 
etc, R. Co., 11 S.W. 94S, 87 Tenn 
712. 

6. W.Va.—^Davls v. Twin Mountain, 
etc. R. Co. 87 SB 544. 77 WVa, 
400. 

51 CLJ p 664 note 52. 

Order dlreetliisr compUaaca 
Court order that federal ag'ency, 
and other defendants involved in 
construction of railroad, restore pub¬ 
lic hiirhways at crossinirs to former 
condition thereof in accordance with 
railroad law. was unwarrazited. 
where there was neither allegations 
nor evidence, nor finding of any fail¬ 
ure of defendants to comply with 
railroad law,—Sells v. JDefense,Plant 
Corp„ 66 N.E 2d 289. 295 N.T. 227. 

7. N'T.—^People v. New Tort Cent, 
etc.. R Co., 74 NY 302. 

Ohio„^State v. Dayton, etc, B. Co., 
36 Ohio St. 434. 


8. Ohio.—State v. Dayton, etc, R. 
Co, 36 Ohio St 434. 

51 C J. p 664 note 65. 

9. N.J —South Amboy v. Pennsyl¬ 
vania R Co, 73 A 852, 7G NJBq 
67, reversed on other grounds 76 
A 1038, 77 N.JEq 242. 

51 C J p 665 note 56. 

10- Ky—Greenup County v. Mays- 
ville, etc. R Co, 11 S.W 774, 88 
Ky. 669, 11 Ky.D 169. 

51 C.J. p 665 note 57. 

11. Ky—^Louisville Southern R. Co. 
V. Harrodsburg, 32 S.W. 604. 17 Ky. 
L 780. 

51 C-X p 665 note 59. 

12. Ky.—Chesapeake, etc., R Co. v 
Dayton, 197* SW. 969, 199 SW. 26, 
177 Ky. 502 

13. Conn—^Hamden v. New Haven, 
etc., Co., 27 Conn. 168. 

51 C.J p 665 note 62 

14. Ill—St. Louis, etc, R, Co. v. 
.Summit, 3 IU.App. 166. 

coo 


15. 17 S —^Indiana v. Lake Erie, etc., 
R Co, CCInd., 83 F. 284. 

51 C J. p 665 note 67. 

16. TJ.S —^Indiana v. Lake Erie, etc, 
R. Co, supra 

17- TJ.S.—Indiana v. Lake Erie, etc, 
R. Co, supra 

18. Ind.—Indianapolis, etc, R Co v. 
State. 37 Ind 489. 

19. N.T—Windsor V Delaware, etc, 
Canal Co, 36 NY.S 863, 92 Hun 
127. affirmed 49 NE 1105, 166 N 
T 645—^Hatch v Ssnracuse, etc, R 
Co, 4 NT.S, 509, 60 Hun 64 

20. Pa —Sharon Borough v, Penn¬ 
sylvania Co, 44 Pa Super 526. 

21. Va—Norfolk, etc, R Co v Car- 
roll County, 66 S.E. 631, 110 

95. 

22. Tex—^Phillips V. Texas, etc, R 
Co„ Com.App, 296 S.W. 877. 

23. Tex—‘Phillups V. Texas, etc, R, 
Co., supra. 
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relating to that subject,24 and may assume that it 
obtained from the owner in fee the right to construct 
on that portion of its right of way which was a high¬ 
way crossing.25 

Parties, A municipality, having power over the 
highway crossings within its limits, is the proper 
party to bring an action to compel removal of ob¬ 
structions,2 6 and a county in which the crossing lies 
may also sue,27 and it has been held that suit may 
be brought by the attorney general of the state, with 
or without a relator.28 It has been held that a coun¬ 
ty may be properly joined as complainant m a suit 
by a municipality to compel specific performance of 
the railroad's duty to repair.29 Such suit may be 
maintained by an individual, suing on behalf of the 
public, if he has a special interest in the highw^ay 20 
When highway commissioners have no power over 
railroad crossings, they may not maintain an action 
to remove obstructions,but, when given the neces¬ 
sary power, they may sue in the name of the town.® 2 

Railroad commissions. In some jurisdictions the 
commissions created by statute to regulate and con¬ 
trol railroads have been held to possess the power 
to require a railroad to repair a crossing.23 Where, 
by statute, the control of highways at railroad 
crossings is vested in railroad commissioners, if a 
railroad- company neglects to maintain crossings, 
the remedy of the public authorities is by application 
to the railroad commissioners.24 An order of the 
commission must show what repairs are necessary 
and proper.25 The commission may assess the costs 


of repair.26 

Damages, A municipality which has suffered no 
injury may not recover damages on failure of a rail¬ 
road to repair streets in accordance with its con¬ 
tract 27 When a new road is formally accepted in 
lieu of the old road, the county is not entitled to 
damages for the taking of the old road,28 and, if 
the new road is injured by the railroad, the measure 
of damages is the cost of restoring it to its condi¬ 
tion when accepted by the county.22 When a new 
ford across a stream is constructed but not accepted 
because defective, the measure of damages is the 
reasonable cost of making it reasonably safe.4^ 

Penalty for failure to repair. Statutory provi¬ 
sions in some jurisdictions provide for the recovery 
of penalties on failure of the railroad to keep 
crossings in repair.41 The provisions must be strict¬ 
ly complied with.42 Where it is found that the rail¬ 
road performed its duty to repair, a judgment for 
the statutory penalty should be reversed.42 Where 
no crossing has ever been established, the penalty 
may not be recovered.44 These statutes, being penal, 
have been held not to authorize actions for the 
penalty against receivers,45 even though the receiver 
was appointed under the federal laws.42 

Recovery of expense of restoring or maintaining 
highway. Where a railroad company has failed to 
restore a highway at a crossing to its former use¬ 
fulness or to keep the crossing, bridge, or approaches 
in a proper state of repair, the municipal or other 
public authorities charged with the duty of main- 


24. Tex—^Phillips V. Texas, etc, 
R Co, supra. 

25. Tex,—^Phillips v, Texas, etc,, R. 
Co., supra 

26. Vernon v. New York, 
etc., R. Co., 133 N.B. 900, 282 N.Y. 
309 

Wis—Jamestown v. Chlcag^o, etc, R 
Co., 34 N.W. 728, 69 Wis. 648. 

27. Ky.—Greenup County v Mays- 
vUle, etc, R. Co„ 11 SW. 774. 88 
Ky. 669, 11 'K.y.la, 169. 

28. Ohio—State v. Dayton, etc., R, 
Co., 36 Ohio St. 434. 

29. N J —South Amboy v. Pennsyl¬ 
vania B. Co.. 73 A. 862, 76 N.J.Eq 
57. 

80. Ala—Alabama Great Southern 
R Co V. Denton, 196 So. 218, 289 
Ala. 301. 

Action, by public anthoritlev 
Where ordinance giving: railroad 
right to use of city streets provided 
that crossing was to be constructed 
when city council so directed, and 
property owner, Inctead of reauest- 
ing city council to direct railroad to 
build crossing; wrote letter to rail¬ 


road official, railroad was not liable 
for damages for refusal to build 
crossing, without some showing of 
fraud or oppression in failure of 
council to direct crossing to be con¬ 
structed—Call Bond & Mortgage Co 
V, Great Northern Ry. Co., 287 NW. 
832, 227 Iowa 142. 

31. m.—S.tephens v. Chicago, etc, 
R. Co., 136 N.B 68, 303 Ill 49 

32. NY.—Windsor v. Delaware, eta. 
Canal Co, 86 N.Y.S. 863, 92 Hun 
127, afflnned 49 N.B. 1106, 166 N. 
Y. 645 

33. D1 —White County v. Louisville, 
etc, R, Co, 172 N.B. 22, 840 DL 42 

61 G J p 666 note 86 

34. Conn—New York, etc, R. Co. v. 
New Bte.ven, 89 A. 697, 70 Conn 
390. 

61 O J p 666 note 86. 

35. Pa.—^Pittsburgh, eta, R. Co v. 
Public Service Commission, 76 Pfu 
Super 282 

36. "Psu —^Pittsburgh, eta, R Co v. 
Public Service Commission, supra. 

37. —LoulsvlU^ eta, R. Co. 

601 


Shelbyville, 200 S.W. 334, 179 Ky. 
132. 

38. Ky.—^Elkhom, etc, R. Co v 

Floyd County, 224 S.W. 682, 189 
Ky 201. 

39. Ky —^Elkhom, eta, R. Co. v. 

Floyd County, suipra. 

51 C.J. p 666 note 91. 

40. Ky,—BIkhom, eta, R Co v. 

Floyd County, supra. 

41. Ind—Cummins v. Evansville, 

etc, R Co, 18 NB. 6, 115 Ind. 417 

61 C,J. p 666 note 93 

42. Tex —San Marcos v. Interna¬ 
tional, etc, R Co., CivApp., 203 
S.W. 796. 

51 C J p 666 note 94. 

43. Ill—^People V. Illinois Cent R, 
Co, 162 IllApp. 644. 

44. Tex—^Atlanta v Texas, eta, R. 
Co, 120 SW. 928, 56 TexGiv.App. 
226. 

45- Tex.—San Marcos v. Interna¬ 
tional, eta, R Co., Civ.App, 203 S 
W 458. . 

4Gw Tex—San ' Marcos v. Interna¬ 
tional, etc, R. Co, supra. 
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taining the highway at such place may do so and 
recover from the railroad company the expenses 
necessarily incurred,and in some cases it is so 
provided by statutory provisions,^® such statutes be¬ 
ing valid police regulations.^® Under a statute pro¬ 
viding for repair by a municipality and recovery 
of expenses from the railroad on failure of the road 
to repair after notice, it is necessary, before serving 
any notice, that a record of the necessity and details 
of improvement should be made by the board.®® 

The right to do such work and recover therefor 
IS not an exclusive remedy.®^ No recovery may be 
had for paving highways outside the right of way 
and in front of station grounds,®^ but the railroad 
may be required to pay for construction of a neces¬ 
sary drain across such a highway The fact that 
a street railroad agreed to maintain a bridge will 
not prevent recovery by the municipality from the 
railroad when the municipality was not a party to 
the contract.®^ Where a municipality reconstructs 
a road partly within and partly outside of the rail¬ 
road right of way, it may recover only the cost of 
the part outside the nght of way.®® Where the city 
has parted with its possession and control of the 


street, it is a mere volunteer and may not recover 
from the railroad.®® 

§ 156. Opening or Extension of/Public Ways 
across Existing Railroad 

a. In general 

b. Necessity for crossing 

c. Manner of crossing 

d. Construction and maintenance 

a. In General 

Tho public authorities authorized to open and ex¬ 
tend streets and highways may ordinarily lay out or ex¬ 
tend a street or highway across a railroad. 

The public authorities authorized to open and ex¬ 
tend streets and highways may ordinarily lay out 
or extend a street or highway across a railroad.®"^ 
A mere permissive statute authorizing an agreement 
between a municipality and a railroad has been held 
not to depnve the aty of its right to extend a 
street in accordance with the general statutory pro¬ 
visions.®® In some jurisdictions the power to es¬ 
tablish or extend highways or other public ways 
across an existing railroad has been vested by stat¬ 
ute in a state board or commission,®® but commis- 


47. Kan—^McPherson County v XJ 
S Railroad Administration, 203 P 
912, 110 BAn, 274, rehearing denied 
206 P 882, 111 Kan. 206. 

B1 C J. p 066 note 99 

48; W Va —^Davis v. Twin Moun¬ 
tain, etc., R. Co., 87 S B. 544, 77 
WVa. 400. 

51 C J P 667 note 1. 

49. Vt —Clarendon v. Rutland R 
Co, 52 A. 1067. 75 Vt. 6. 

Wis—State V. Chicago, etc, R. Co, 
197 ISrW. 247, 182 WiS, 605. 

50. 111.—Chicago Great Western R. 
Co V. Leaf River, 136 Ill App. 569. 

51. Xnd—^Indianapolis, eto, R. Co. 
V State, 37 Ind. 489. 

51 C J p 667 note 6. 

62. Wis—State V. Chicago, etc., R. 
Co, 197 N.W. 247, 182 Wis. 605. 

53. Wis.—State v. Chicage, etc., R. 
Co, supra. 

64. N.T—Middletown v. Wallkill 
Transit Co., 193 N.T.S. 297, 118 
Misc. 334, 

66. Pa—Sugar Creek Tp v. BMe B 
Co, 89 A 683, 242 Pa. 673. 

56. III. —Chicago V. Pittsburg* etc., 
R Co, 146 IIIAlPP. 403, affirmed 89 
N.B. 648, 242 lU 30 

67. Mo.—State ex rel Alton R. Co 
V. Public Service Commission, 70 
S.W.2d 57, 334 Mo. 996—State ex 
reL and to Use of Chicago Great 
Western R. Co v. Public Service 
Commission of Missouri, 61 SW.2d 
73, 330 Mo 729, certiorari denied 
Chicago Great Western R Co. v 


Public Service Commission of 
State of Missouri, 53 S Ct 89, 287 
U.S 641, 77 L Ed 655. 

Exercise of power of eminent domain 
to extend street or highway over 
railroad see Eminent Domain § 78 
Fresumed exercise of police power 
Ark.—St. Louis-San' Francisco Ry. 
Co. V. State, 31 SW2d 739, 182 
Ark. 409. 

QnorTLOi 

Where a quorum of county board 
consisting of seven members was at 
all times present during a hearing 
with respect to the establishment 
of a crossing over a railroad and 
whether it was required by public 
convemence and necessity, such mat¬ 
ter could be determined by a major¬ 
ity of the board acting for that body 
as effectively as though the entire 
membership were present, and the 
fact that three absent members 
Joined the signing of the order re¬ 
specting the establishment of the 
crossing did not affect its validity — 
Prosser v^ Seaboard AJr Line R. Co, 
56 S E 2d 59l, 216 S.0 33, certiorari 
denied Seaboard Air Line B. Co. v. 
Prosser, 76 S Ct. 669, 339 U S. 911, 94 
LJBIdL 1338. 

68. N* Y.—^Matter of Third Ave., 170 
NTS 470, 183 AppDiv. 688. 

59. Gal.^—City of Mountain View v 
Southern Pac B Co, 36 P.2d 650, 
1 Cal App 2d 317. 

ni —^Yowell V, Cleveland, C, C & St 
L R Co, 195 NE 607, 360 HI 272. 
Indr—Louisville & N- B*,Co. v ,Public 

6Q2 


Service Commission of Indiana, 
185 N.E. 902, 206 Ind 61, rehearing 
demcd 188 N.B 321, 206 Ind. 61. 

N J —Central B Co, of New Jersey 
V. Board of Public Utility Com'rs, 
170 A. 246, 112 N.J.Law 216 and 
172 A. 367, 112 NJLaw 559. af¬ 
firmed Central R Co of New Jer¬ 
sey V. State Highway Commission, 
176 A- 726, 114 NJLaw 897—State 
Highway Commission v Board of 
Public Utility Comers, 170 A 246, 
112 N J.Law 216 and 172 A 367, 112 
N.JLaw 559, affirmed 176 A 725, 
114 NJLaw 397. 

Okl—^Thompson v. State, 164 P,2d 
232, 196 OkL 190 
61 C J p 667 note 14. 

Slghway authorities and railroad wti, 
able to agree 

Where construction of a state 
highway requires installation of a 
railroad crossing regarding which an 
agreement cannot be reached with 
railroad, controversy must be deter¬ 
mined in first instance by public 
service commission, acting in a 
quasi-judlcial capacity —G r e a t 

Northern Ry. Co. v. McDonnell, N. 
D, 46 N.W 2d 721. 

Oonaent of coxninlBBioiL 
Road, although laid out, may not 
be built across tracks of railroad 
withqut permission of public utihties 
commission.—rWeat ;rersey & S. R, 
Co V, Staffickef, 161 A. 201, 106 N.J. 
Bq. 412 

Inteorf ereace with railroad 
The establishment of a railroad 
crossing whjdh substantially In- 
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sions vested with control over railroads have no 
such power in the absence of statute,®® and, unless 
authorized to do so, may not consider questions 
relating to the necessity, expediency, or propriety 
of establishing streets even when they cross rail¬ 
roads,®^ and a statute giving such commissions 
power to regulate the manner in which a crossing 
may be made does not qualify the power vested in 
local authorities to extend a highway over an exist¬ 
ing railroad.®^ It has been held that a statute au¬ 
thorizing a railroad commission to determine the 
necessity for, and order the construction of, cross¬ 
ings of new highways over railroads does not give 
it exclusive jurisdiction to do so,®® but is' sup¬ 
plemental to all other statutes affecting such cross¬ 
ings.®^ 

A parkway has been held to be a park and not a 
highway within the meaning of statutory provi¬ 
sions regulating extension of new streets or high¬ 
ways over railroads.®® 

b. Necessity for Crossing 

Under some statutes, a new street or highway may 
not be established across a railroad unless such crossing 
Is necessary. 

Under some statutes, a new street or highway 


may not be established across a railroad unless such 
crossing is necessary.®® Under such a statute ‘the 
question to be decided is whether, in view of the 
location of other facilities for crossing, and other 
places where safe crossings could be ordered, the 
volume of public travel reasonably requires the cross- 
ing.®7 -The determination of necessity may be ap¬ 
pealed from,®® and a decision thereon will be re¬ 
versed when not supported by the evidence,®® but, 
where no appeal is taken, it may not be questioned on 
an appeal from an order of the commission directing 
the manner of •crossing.'^® 

Notice and hearing. In some jurisdictions the 
statutes require that the railroad be given notice of 
the intention to establish the new street or highway 
and opportunity to be heard on the question of the 
necessity for it,'^^ and, when required, no legal 
highway is established if suflSdent notice is not 
given,*^® but a notice to the railroad that a resolution 
"will be adopted” at a stated hearing is sufficient.'^® 

c. Manner of Crossiiig 

Statutes prohibiting grade crossings, at least In the 
absence of specified conditions, apply to a crossing of a 
railroad by a new street or highway or an extension 
of an old one. 


terfere with use of railroad facilities 
IS a matter of state^wide concern 
rather than a ''municipal alEaar" un¬ 
der control of city, and public util¬ 
ities commission has exclusive juris¬ 
diction to maJce the primary deter¬ 
mination of the necessity and advis¬ 
ability of the- change—^Northwest¬ 
ern Pac. K. Co. V. Superior Court in 
and for Humboldt County, 211 P,2d 
571, 24 Cal.2d 454. 

60u ND—'State v. Chicago, etc, R. 

Co., 163 NW. 730, 37 ND 98 
51 aj. p 667 note 15. 

81. Mo.—State ex rel Alton H. Co. 
V Public Service Gomnussion, 70 
S.W 2d 55, 384 Mo. 992. 

51 C.J. p 667 jiote 16. 

68. Mo.—State ox rel Alton R Co 
V, Public Service ^Commission, su¬ 
pra. 

NI>.—^Ashley v.* Minneapolis, etc., R. 

Oo., 163 NLW.^ 727, 37 N.D 147. 

S.O—^Thomas v. Atlantic Coast Line 
H. Oo., 167 S m 239, 168 S O. 185. 
UCatter of proourlalg rl^t of way 
for highwlay over railroad ’ right' of 
way IS wilhin jurisdiction of local 
authorities-^Midland'-Valley' R. Co. 
Y. Town 6f Panama,' 12 P 2d 503, 158 
Old. 65. ' ' 

1 f I 

63. ArljL—St. Louis-San Francisco 
R. Coy vl Bay, 28 S.W.2d 968, IgO 
Ark. 101,9* 

64 ; Ark—i-iSt. lioUis-San Francisco 
R. Co.' V.‘ Bay, supra. ' 


6B. N.Y.—^In re Westchester Coun¬ 
ty, 158 NE 881, 246 N.T. 314. 

61 OJ p 667.note 21. 

66. N.Y.—^In re Town Highway in 
Town of Ballston, Saratoga Coun¬ 
ty, 23 NE2d 10, 281 NT 822. 

67. N.T.—Matter of Eighty-Fourth 
St., 178 N.TS. 617, 189 App Div 
31B. 

51 C J P 667 note 23. 

BlsoretioiL 

Question of what is reasonable ex¬ 
ercise of town board's discretion and 
judgment in determining necessity 
of new highway crossing railroad 
tracks depends on surrounding facts 
and circumstauces.—^In re Town 
Highway in Town of Ballston, Sara^ 
toga County, 28 NH.2d 10, 281 JsT.Y. 
322. 

68. N.T.—^In re To-^m Highway in 
Town of Ballston, Saratoga Coun¬ 
ty, supra-F-51 C.J p 668 note 24. 

69. N.T.—^Tn re Town Highway in 
Town of Ballston, Saratoga Coun¬ 
ty, supra—^In re Town BIghway on 
Bridge W-454^ Tprwn of Brutus, 
Cayuga County, 46 N’.T.S.2d 293, 

, 297 App-Eiv. 803 
51 CXX p 668 note,25.t 
Fully Bufflciiwslr svidenoa reqimred' < 
N.T'—In ire Town Highway In Town 
of BaUston,'' Saratoga' County, 28 
N.B.2d 10, 281'N.T. 822. 

EVidettoe as 4o ^s3 
tn prdcee^lhg' before town board in 
the matter of laying but 'highway 


across right of way and under rail¬ 
road tracks, board erred in not re¬ 
ceiving evidence proffered by rail¬ 
road companies as to cost of pro¬ 
posed new highway —^In re Town 
Highway on Bridge W-464, Town of 
Brutus, Cayuga County, 46 N Y.S 2d 
293. 267 App Div. 803. 

Where finding Is supported by ev¬ 
idence, court is bound thereby — 
Prosser v. Seaboard Air Line R. do., 
56 S E 2d 591, 216 S C 83, certiorari 
denied Seaboard Air Line R Co v 
Prosser, 70 SC!t 569, 339 U.S 911, 94 
LuEd. 1838—Thomas v, ' Atlantic 
Coast Line R. Co., 167 SB. 289, 168 

S.a 186. 

FlndJngs held supported by evldenoe 
Okl.—^Thompson v State, 164 P 2d 
232, 196 Okl. 190. 

S.CX—^Prosser v Seaboard. Air Lme 
R. Co, 66 SE2d 691, 216 S.C 83, 
certiorari denied Seaboard Air 
Lme R Co. v. Prosser, 70 S,Ct 
669, 339 tJS. 911, 94 JU.Bd. 1338 

70. N.T.rr-Matter of Hobart, 198 N. 
T.S. 638, 204 App.l>iv 595, affUnned 

292, 236N.T. 582. 

71. Massl—Old Colony, etb;, R. Oo. 
V. Plymouth County, 11 G*w 612. 

61 CU. ^ 668 note 27. ' 

7!a. N.T.—Matter of Overheiser 
Read, 184 NT.S. 483, 193 AppDiv. 
924. 

Ta. N.T.^Matfer of Hobart, 198 N. 
T S' 638, 204' App DiV 695, affirmed 
142 NB. 292, 236 N.T. 582. 
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Where a street or highway is laid out across a 
railroad, it should be so located and constructed as 
not unnecessarily to injure the railroad.^^ A stat¬ 
ute providing that the street or highway may be con¬ 
structed "over or across” the railroad authorizes 
the public authorities at their election to construct 
the street or highway across the railroad at grade,*^^ 
and the right to cross at grade is not affected by a 
requirement that they shall restore the railroad 
crossing to its former state or so as not to impair its 
usefulness.^® 

In many jurisdictions statutes prohibit generally 
or except on specified conditions the crossing of a 
railroad by a new highway at grade,^^ while in other 
jurisdictions the statutes have been held to au¬ 
thorize municipalities to lay out grade crossings.^® 
A statute requinng the crossing to be "under or 
overi’ the railroad contemplates a crossing at a 
different level and prohibits a grade crossing.^® 
Statutes prohibiting the construction of streets or 
highways across railroads at grade apply to high¬ 
ways located and even partly constructed prior to 


the statute, if not fully completed for use by the 
public at the place of crossing,and to crossings in¬ 
cidental to the relocation of an existing highway,®! 
and apply notwithstanding the railroad company may 
consent to a crossing of its tracks at grade,®^ or a 
grade crossing would be more convenient to the 
public.®® 

Under some statutes, where a new highway is to 
be laid out over a railroad, the county commissioners 
must determine the mode of crossing,®^ and their 
decision is final.®® Even if a municipality has power 
to lay out a new street over a railroad, it may not 
do so without the consent of the couniy commission¬ 
ers.®® 

Regulation by state hoards or commissions. The 
control of the manner in which streets, opened or 
extended across existing railroads, may cross such 
railroads is, by statute in many jurisdictions, vested 
in the commissions or boards given control generally 
over railroads,®*^ or the consent of such commission 
is required for a crossing at grade.®® These stat- 


74. Vt—Central Vermont H. Co. v. 
Royalton, 4 A. 8S8, 58 Vt. 234. 

51 C J. P 668 note 30. 

75. Ill.—^Illinois Cent. R. Co v. Chi¬ 
cago, 30 NR. 1044, 141 lU. 586, 17 
L R A, 630. 

51 C J. p 668 note 81. 

70. HI.—^Illinois Cent. R Co. v. Chi¬ 
cago, supra. 

77. Ind.—^Louisville & N. R Co. v. 
Public Service Commission of In¬ 
diana^ 188 N.R. 321, 206 Ind. 51. 

51 C J. p 668 note 38. 

STo prohiliitloiL 

The statutes relating to the estab¬ 
lishment, method of construction, 
and maintenance of street crossings 
over railroad tracks In a munldpal- 
ity, while indicating an indinatlcn 
toward the elimination of grade 
crossings, do not in fact prohibit 
such crossings —City of Youngs¬ 
town V. Youngstown & Suburban Ry. 
Go., 40 NJB3.2d 682, 68 Ohio App 295. 

78. Mass -—Cambridge v. Railroad 
Comrs., 26 N.B. 241, 153 Mass. 161. 

Reasonably xeanlxed 
Proposed improvement consisting 
of extension of village street at 
grade over railroad right of way to 
accommodate approximately one 
fourth of the inhabitants of village 
was “reasonably reauired to accom¬ 
modate the public'* within statute 
permitting such crossing at grade 
when reasonably reQuired.—Village 
of Coldwater v. Cincinnati Northern 
R. Co, 14 Ohio Supp. 14. 

79. Vt.—Central Vermont R. Co. v. 
Royalton, 4 A. 8B8, 58 Vt. 234. 

51 C X P 668 note 35. 


80. Or.—^Butcher v Flagg, 203 P 2d 
651, 186 Or 471. 

51 C X p 668 note 36. 

81. Pa.—Pennsylvania R Co r Bo- 
gert, 69 A. 100, 209 Pa. 689—In re 
MlfflmviUe Bridge, 55 A. 1122, 206 
Pa. 420. 

82. Conn.—New York, etc., R- Co v. 
Waterbury, 10 A. 162, 65 Conn. 19. 

83. Pa,—^Pennsylvania R Co. v. Bo- 
gert, 59 A. 100, 209 Pa 589. 

84. Mass—Old Colony, etc, R. Co. 
V. Plymouth County Comrs., 11 
Gray 512. 

51 C X p 669 note 56. 

85. Mass—Boston, etc., R. Co. v. 
Middlesex County, 1 Allen 324. 

86 . Mass —Boston, etc., R. Co. v. 
Brookline, 136 N.m 147, 242 Mass, 
455. 

87. Mo.—Gtate ex rel. Alton R. Co. 
V. Pubhc Service Commission, 70 
S.W.2d 65, 334 Mo. 992. 

N Y —New York Cent R. Co, v. Pub¬ 
lic Service Commission, 194 NJS 
761, 266 N.Y. 294—People ex rel 
City of Niagara FeUls v. New York 
Cent. & H. R. B. Co., 58 N.B. 166, 
168 N.Y. 410. 

51 cur. p 668 note 40. 

Power of hlglLway oonualssloa 
Although it was for highway com¬ 
mission to determine whether high¬ 
way should cross railroad, it was for 
public service commission to deter¬ 
mine Its particular- location and 
character and structure of crossing, 
and grant of such power to public 
service commission is not contrary 
to constitutional provision defining 
powers of highway commission,— 

604 


State ex rel. and to Use of Chicago 
Great Western R Co. v. Public Serv¬ 
ice Commission of Missouri, 51 SW. 
2d 73, 330 Mo 729, certiorari denied 
Chicago Great Western R Co v. 
Public Service Commission of State 
of Missouri, 58 S.Ot. 89. 287 U.S. 641, 
77 L Ed. 555. 

Xocomplete order 

Failure of commissicn's order to 
provide for paving, curbing, gutters, 
and sidewalks within scope of proj¬ 
ect but outside the rights of way of 
railroads was held not to Invalidate 
order in view of recitals therein that 
city had agreed that such street im¬ 
provements should not be considered 
part of project, since agreement re¬ 
lieved railroads of any responsibil¬ 
ity for payment for such improve¬ 
ments—Petition of City of BufCalo, 
279 N.T.S. 878, 246 AppJhv. 19. 

88. Ind.—^Louisville & N. R. Co. v. 

Public Service Comnalssion of In¬ 
diana, 188 NE 321, 206 Ind. 51. 

Or—^Butcher v. Flagg, 203 P.2d 65U 

186 Or. 471. 

Subject to power of oomunlssioii 

Town had authority to lay out and 
establish a public highway across 
railroad tracks at grade subject to 
power of commission, on application 
to it to determine if crossing should 
be at grade; the statute providing 
that, when a turnpike Is laid out aft¬ 
er the laying out and construction 
of a railroad so as to cross such rail¬ 
road, the turnpike may pass over,, 
under, or across railroad was not 
impliedly repealed by statute giving 
public service commission Jurisdic¬ 
tion of noattera relating to elimina¬ 
tion of, or changes in, existing cross- 
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utes have been held not to require that the layout 
of the highway be completed before the commission 
may act.^^ 

The commission, having jurisdiction over rail¬ 
roads, may, within reason, determine the manner in 
which a new highway may cross a railroad.^® Un¬ 
der such statutes the commission’s determination as 
to the manner of crossing is valid only as far as it 
acts within the authority delegated to it.®l The com¬ 
mission is not bound to allow a dangerous grade 
crossing merely because that was the only feasible 
method by which the necessity for the road could 
be met.®2 These statutes have been held not to 
give the commission power to question the necessity 
for the new way,®^ or the reasonableness of its 
width The power of the commission extends to 
crossings laid out but not opened until after the 
passage of the statute.^® 

Where the power to open streets and control rail¬ 
road crossings in incorporated cities, and villages 
is given to the municipal authorities, a commission’s 
power is limited to crossings outside of cities and 
villages.^® A statute giving the commission power 
to determine the manner in which a new street, or 
an additional width of a street or highway, shall 
cross a railroad refers to the carrying of a street, 
or a new portion of a street either as originally 


existing or as widened, across the tracks so as to 
furnish a direct line of traffic over the railroad,®^ 
and not the mere widening of a street running along¬ 
side of a railroad.®® The fact that the contemplated 
extension may be illegal does not affect the power and 
duty of the commission to determine the manner in 
which the extension shall cross.®® The commission 
has no power to order the construction of a bridge 
over a valley when only a small portion of the 
bridge would carry the street over the tracks,^ but 
it may require the railroad to construct such por¬ 
tion.® Under a statute requirmg permission of the 
railroad commission before a new street may be laid 
across a railroad and giving the commission the 
power to determine the mode of crossing, the com¬ 
mission may require an overhead crossing, even 
though local needs do not require it® 

Judicial interference with^ or review of, orders. 
Statutes in many jurisdictions provide for review of 
orders of the commission,^ but the court will not in¬ 
terfere so long as the order is not unreasonable or 
arbitrary.® Review is limited to the commission’s 
power to enter the order;® the wisdom of the com¬ 
mission’s order is not subject to consideration by the 
court.7 An order which is not final may not be ap¬ 
pealed from.® An order which is merely an approval 
of a general plan for carrying new streets across a 


inff or by statute giving* public serv¬ 
ice commission general jurisdiction 
over grade crossings.—Central Ver¬ 
mont Ry. V. Hanley, 17 A 2d 249, 111 
Vt. 426. 

89. Conn—Smith v. New Haven, 22 
A 146, 59 Conn. 203. 

AoqnlsitloiL of property 
Public service commission’s order 
was held not invalid because city had 
not taken preliminary steps toward 
acauiring property from private 
owners necessary for improvement. 
—^Petition of City of Buffalo, 279 N. 
T S 873, 246 App.Div. 19 

90. Neb.—State v Omaha, etc., R 
Co. 170 NW. 496, 108 Neb 40. 

61C J p 668 note 42. 

91. N.T.—^McAneny v. New Tork 
Cent. R. Co, 144 N B. 862, 238 N T. 
122 

61 C.J. P 669 note 43 

98. N.T.—Matter of Royalton, 122 
N.T S 844, 188 App Div 412. 

9a. Mo.—State ex rel Alton R. Co 
V Public Service Comxmssion, 70 

S.W 2d 65, 334 Mo 992. 

61 C J. p 669 note 45. 

94. N Yj—^M atter of Third Ave, 170 
NT.S 470, 183 APP.Div 688 

95. Or.—^Butcher v. Flagg, 203 P 2 d 
651, 186 Or. 471. 

61 C.J. P 669 note 47. 


"Oonstruoted” 

The use of the word ^’constructed” 
in act providing that no highway 
shall be constructed across the 
tracks of any railroad company at 
grade without permission from the 
board of public utility commission¬ 
ers manifestly means the preparcu- 
tion of the highway for actual ordi¬ 
nary use, and not for mere delinea¬ 
tion thereof on paper, or the taking 
of laud for the purpose of a street — 
Paterson, etc, R Co, v. Paterson, 86 
A, 68 , 81 N J Ba 124, 127. 

96. Neb —Chicago, etc, R, Co. v. 
Nebraska State R. Commission, 132 
N W 409, 89 Neb. 863. 

97. NY—^Matter of Third Ave, 170 
NT.S. 470, 183 AppDiv. 688 . 

98. NT.—^Matter of Third Ave., su¬ 
pra. 

51 C.J. p 669 note 60. 

99. NY.—^Matter of Third Ave, su¬ 
pra, 

1 . N.T.—^McAneny v New York 
Cent B. Co.. 144 NH 362, 238 N,Y 
122 . 

8. NY.—In re Bast Two Hundred 
Thirty-Bighth St. 213 N.T S. 366, 
216 App Biv. 162, affirmed 154 N.Bi, 
610, 248 N.T. 674 

3. M 9 —State v. State Public Serv¬ 
ice Comnusslon, 297 S.W. 47. 

60S 


4. SD.—^Davison County v Chicago, 
etc, R. Co, 127 NW, 728, 26 SD. 
67. 

51 C J. p 669 note 69. 

5. ND—^Minneapolis, etc, R Co. v 
Stutsman, 164 N.W. 654, 31 N.D 
697. 

51 C J. p 669 note 60. 

6 . NY.—^In re Bhmination of Bxist- 
ing Highway-Railroad Crossings 
at Grade of Railroads Operated by 
Pennsylvama R. Co., 299 N.T.S, 
693, 262 AppDiv. 404, reargument 
denied In re Famham-Irving State 
Highway, 4 N.Y.S 2d 163, 264 App 
Div. 634 and 4 N.YS.2d 166, 254 
App.Div. 634, affirmed In re Farn- 
ham-Irving State Highway in 
Town of Brant, 19 N.B 2d 916, 280 
N.T. 496. 

7. N.Y —^In re Blimination of Bxist- 
ing Highway-Railroad Crossings 
at Grade of Railroads Operated by 
Pennsylvama R Co., 299 NTS. 
093, 262 App.Div. 404, reargument 
denied In re Famham-Irving State 
Highway. 4 NTS 2d 163, 254 App. 
Div. 634 and 4 NTS 2d 166, 264 
AppDiv. 634, affirmed In re Farn- 
ham-Irvlng State Highway in 
Town of Brant, 19 NB2d 915, 280 
N.T. 495. 

8 . N.T.—Matter of Royalton, 122 N. 
T.S. 844, 138 App Div. 412. 

51 C.J. p 669 note 61. 
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railroad is not res iudicata o£ the party to bear the 
expense of construction.® 

d. Construction and MainteiiaxLce 

As a general rule, under the police power, a state 
OP municipality may require ralfroad companies at their 
own expense to construct and maintain crossings where 
streets or highways are established across existing rail¬ 
roads. 

Since there is no common-law duty on a railroad 
to construct and maintain crossings where highways 
are laid out after the railroad has been constructed,^® 
in the absence of statutes a railroad may not be re¬ 
quired to do so,i^ even though its charter requires 
it to construct and maintain crossings,^® but such 
duty is on the public authorities by whom the street 
is established and constructed.^® In some jurisdic¬ 


tions, this view is reaffirmed by statute, and ex¬ 
penses incident to the construction^^ and mainte¬ 
nance's of a new way across an existing railroad 
are to be borne by the public body responsible for 
the way and not by the railroad. 

While it has been held that a railroad company 
may not constitutionally be required by statute to do 
so without compensation,as a general rule, a 
state or municipality may, under the police power, 
require railroad companies at their own expense 
to construct and maintain crossings where streets 
or highways are established across a railroad already 
constructed,or to pay a portion of such ex¬ 
pense,and this nile applies to crossings by means 
of a bridge underpass, or viaduct as well as to 
crossings at grade,i® and the right to enforce such 


8. 2^ T.—McAneny v New York I 
Cent R Co, 144 N.B 362, 238 N. | 
Y. 122. 

10. U S.—Oontlno v. Baltimore & 
Annapolis R. Co., CA.Md, 178 F 
2d 521. 

Ala —Corpus Juris cited in Tusca¬ 
loosa County V Alabama Great 
Southern B. Go, 150 So. 828, 329, 
227 Ala. 428 

51 O X p 569 note 68 

11. Pa—^Mauoh Chunk Nat. Bank 
V, Mauch Chunk Switch-Back By. 
Go, 14 A 2d 95, 339 Pa 317 

510 J p 669 note 64 

la. Ala—Corpus Jcuds cited in 
Tuscaloosa County v. Alabama 
Great Southern R. Co., 150 So. 828, 
329. 227 Ala 428. 

NJ—West Jersey, etc., R. Co v. 
Woodbury, 84 A. 1047, 80 N.JBq 
412 

13. IT S.—Contino v. Baltimore & A 
R. Co, CAMd. 178 F 2d 621. 

51 C.J. p 669 note 66. 

14. Mass.—Trustees of New York, 

N. H. & H. R. Co. V, City of New 
Bedford, '52 NB.2d 32^. 315 Mass 
161—^Boston 8b M. R R v. Wor¬ 
cester County ComYa 15 N-E.2d 
4SS, SOO 415. 

1& Mass.—^Trustees of New York, 
N. ,33. & H. B. Co. V, City of New 
Bedford, 52 N.B.2d 324, 315 Mass 
164. 

le. Minn,-^—state v, Hennepin Coun¬ 
ty Dist. <?t, 44 NW. 7, 42 Minn 
247, 7 tr-RJL 121, 

51 C J. p 670 note 67. 

17. N.T.—re Sllunination of Bx- 
istmgr Higrliway-Railroad Cross- 
insrs at Grade of Railroads Operat¬ 
ed by Pennsylvania R. Co., 299 N- 
Y S. 693, 252 App-Div 404, reargu¬ 
ment denied In re Farnham-Irvingr 
State Highway, 4 N.YS2d 163. 254 
AppJ>iv. 634 and 4 N.Y.S 2d 166, 
affirmed In re Farnham-Imng 
State Highway In Town of Brant, 
19 NE.2d 915. 280 NY. 496—Penn¬ 


sylvania R Co V City of Roches¬ 
ter, 37 N Y S 2d 471, affirmed 47 N 
YS2d 288. 267 AppDiv 801, af¬ 
firmed 59 NB2d 178, 293 N.Y 813 
Pa —Pennsylvania B Co v Pennsyl¬ 
vania Public Utility Commission, 
35 A 2d 684. 154 Pa Super 272. 

S C —Prosser v. Seaboard Air Line 
R Co, 66 SB 2d 591. 216 SC 33, 
certiorari denied Seaboard Air 
Line R. Co. v. Prosser, 70 S.Ct 669, 
339 U.S 911, 94 LEd 1338 
Va —^Richmond-Ashland Ry Co v. 
Commonwealth ex rel. City of 
Richmond, 173 SB. 892, 162 Va. 
296. 

51 C J. P 670 note 70. 

Where relocated highway required 
a new orossing, it must be regarded 
as a new road for purpose of cross¬ 
ing and proceeding lies under stat- 
,ute under which railroad may be re¬ 
quired to bear expense of construct¬ 
ing crossing for new road, notwith¬ 
standing sole purpose of proceedings 
was the economical elimination of a 
dangerous crossing over two other 
railroads against which proceedings 
were brought under the Grade Cross¬ 
ing Elimination Act—^In re Elim¬ 
ination of Existing Highway-Rail¬ 
road Crossings at Grade of Rail¬ 
roads Operated by Pennsylvania R 
Co., 299 NY.S 693. 252 AppDiv 404. 
reargument demed In re Famham- 
Irving State Highway, 4 N.Y S.2d 
163, 264 App-Div. 634 and 4 N.Y.S.2d 
166, 254 AppDiv. 684. affirmed In re 
Farnham-Irvlng State Highway in 
Town of Brant-19 NE2d 915, 280 
N.Y 495. 

aide trac± * 

(1) Order of public utility com¬ 
mission that railroad adjust to grade 
of new high-^ray a portion of side 
track and maintain it, etc., was sub¬ 
ject to implied' limitation that rail¬ 
road should be responsible ik>r main¬ 
tenance only as long as its trains 
were operated over the, side tra^; on 
abandonment of side tnck, railroad's 
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remedy would be to apply to commis¬ 
sion for termination of order or re¬ 
lief from complying with it—^Penn¬ 
sylvania R Co. V. Pennsylvania Pub¬ 
lic Utility Commission, 35 A 2d 584, 
154 Pa Super. 272. 

(2) Whether railroad company or 
industrial plant should ultimately 
bear cost of construction and main¬ 
tenance of side track to grade of 
new highway depended on railroad 
tariffs and contract unaffected by or¬ 
der of commission directed to rail¬ 
road company.—^Pennsylvania R. Co. 
V. Pennsylvania Public Utility Com¬ 
mission, supra. 

PermissioiL to ooncrtmot 
Pact that board of' public utili¬ 
ties commissioners gave permission 
to erect proposed bridge did not set¬ 
tle question of duty to construct as 
between borough and railroad—^De 
Marmon v. Borough of Roselle, 152 
A. 656, 8 NJT Misc 904. 

18. Conn.—^New York, etc., R Co v. 
Waterbury, 22 A. 489, 60 Conn. 
1 . * . 

61 C.X p 670 note 71. 

19. U S—Nashville, C & St L Ry 
V. Walters, Tenn, 55 S Ct 486. 294 
U S. 405, 79 LEd. 949. 

'N.J —De ^ Marmon v. Borough of 
Roselle, 152 A. 656, 8 N J Misc. 
904. 

N.Y—^In re Elimination of Existing 
Highway-Railroad Crossings at 
Grade of Railroads Operated, by 
Pennsylvania R. Co, 299 N.T^S 
693, 262 App Div 404. reargument 
denied In re Famham-Irving State 
Highway, 4 N Y S 2d 163, 264 App, 
Div 634 and 4 N.Y.S 2d 166, 264 
AppDiv. 684, affirmed In re Farn- 
ham-Irving State Highway In 
Town of Brant, 19 N.E.2d 916, 280 
NY. 496j—Pennsylvania R. Co. r. 
City of Rochester. 37 N.Y.S.2d 471. 
affirmed 47 N.Y.S 2d 288, 267 App. 

'Div. 801, affllrmed 59 ]SrB.2d 178, 
293 N.Y 813. 

Pa.—Lehigh VaUey R. Co. V. Public 
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a requirement as a police regulation may not be 
divested by any contract between a municipality and 

a railroad company.^o 

Where the right to alter or amend a charter has 
been reserved, the legislature may require the con¬ 
struction and maintenance of such crossing by the 
railroad at its own expense.^i It has been held 
proper, under the police power, to require the rail¬ 
road to construct and maintain that portion of the 
highway within the limits of its right of way,^^ 
and by planking or its equivalent to adjust the sur¬ 
face of the street to the tops of the rails ;23 but on 
the contrary it has been held that the public author¬ 
ities should construct and maintain that portion of 
the highway within the limits of the right of way 
which they would have been required to build if the 
railroad had not been constructed,^4 or that the ex¬ 
pense thereof should be included in the estimate of 
damages to the railroad company,^5 notwithstanding 
the statute in terms imposes this duty on the rail¬ 
road company,and that the legislature may not 
constitutionally require the railroad company to con¬ 


struct at its own expense all that portion of the high¬ 
way within the limits of the railroad right of 

way.37 

Under some statutes, the railroad is required to 
pay part of the costs of the crossing, 28 and a stat¬ 
ute requiring the railroad to pay half the costs has 
been held to require it to pay half the cost of ap¬ 
proaches to the crossing-22 In some jurisdictions 
the commission authorized to determine questions 
relating to crossings may apportion the costs of 
construction,®^ or, where the facts warrant it, may 
impose the entire costs on the railroad.®^ Where 
the statutes are held applicable and their validity 
sustained, the expense of constructing and maintain¬ 
ing a crossing is not to be considered or included 
in estimating the railroad companjr's damages for the 
condemnation of a right of way across its tracks.®® 

In some cases it has been held that particular stat¬ 
utes relating to the construction and - maintenance 
of crossings were not intended to apply to streets 
and highways laid out across a railroad already 
constructed;®2 but in most jurisdictions the statutes 


Service Commission of Pennsyl¬ 
vania, 161 .A. 422, 105 Pa Super 
423 

S.C—^Prosser v. Seaboard Air Line 
R. Co, 56 SR 2d 591, 216 SC 33, 
certiorari denied Seaboard Air Line 
R. Co V. Prosser, 70 S Ct 569, 339 
U.S 911, 94 LBd. 1338. 

51 CJ P 670 note 72, p 680 note 
53 Cd. 

Practical constmotloiL by parties 
Where railroad company main¬ 
tained bndsre, built by it In 1890 to 
carry city street over its tracks, un¬ 
til 1932, and city always insisted 
that company was bound to make re¬ 
pairs to such bndgre, company cannot 
deny its responsibility for such re¬ 
pairs and maintenance of bridge un¬ 
der statutes as interpreted by it, 
since such ''practical construction" 
of terms of original grant by parties 
and acquiescence by railroad com¬ 
pany are entitled to great weight in 
fixing scope of its statutory duty — 
Pennsylvania R Co v. City of Roch¬ 
ester, 37 3Sr Y S 2d 471, affirmed 47 N 
TS2d 288, 267 AppDiv 801, affirmed 
59 NR 2d 178, 293 N.T. 813. 

Time to sne 

City was held not required to con¬ 
struct through street up to both 
sides of railroad fill before it could 
sue to compel railroad to construct 
underpass.—Chesapeake & O Ry. Co 
V. City of Bellevue, 38 SW'2d 943, 
239 Ky. 61. 

90. JMClnn —St^ Paul v. Minnesota 
Transfer R. Co., 198 N.W. 175^ 165 
Mmn, 237. 

61 OJ. p 670 note 7^ ' i 


21. Conn.—^New York, etc, R Co. v. 
Waterbury, 22 A. 439, 60 Conn 1. 

22. Me —^Boston, etc, R Co. v. York 
County Corners, 10 A- 113, 79 Me. 
386—Portland, etc, R Co v. Peer¬ 
ing, 2 A. 670, 78 Me. 61, 67 Am R 
784 

23. Wis —Chicago, etc.. R. Co v 

Pair Oaks, 122 NW 810, 140 Wis. 
334—Chicago, etc., R, Co. v. Mil¬ 
waukee, 72 N.W. 1118, 97 Wis 418. 

24b Neb.—State v. Chicago, etc., R. 

Co, 46 N.W 469, 29 Neb. 412. 

51 C J, p 671 note 76. 

25. Neb —Missouri Pac. R. Co v. 

Cass County, 107 NW. 773, 76 Neb 
396. 

26. Neb —Missouri Pac. R Co. v. 

Cass County, supra. 

27. Mich —^People v Lake Shore, 

etc, R Co., 17 N.W 841, 62 Mich. 
277 

28. N.Y—^In' re McKinley Parkway 
Rxtension Highway in City of 
Lackawanna, Rrie County, 16 N. 
Y.S.2d 710, 268 App.Div. 844, re- 
argument denied 17 N.Y,S 2d 862, 
258 AppJ^iv. 1033. 

61 C.J. p 671 note 80. 
aicotor way system 
The provision of the special law 
providing for the greater motorways 
system of highways for Rrie Coun¬ 
ty that the highways shall be built 
and .maintained at the expense of 
Rrie County does not mean that the 
county is deprived of Its right to re¬ 
sort jto the proviswhs 0^ the Ran* 
road Law to compel railroads to oonr 

1507 


tribute to the cost of building over¬ 
head bridges.—In re McKinley Park¬ 
way Rxtension Highway In City of 
Lackawanna, Rne County, 15 N.Y.S. 
2d 710, 258 App Div. 844, reargument 
denied 17 N.Y.S 2d 862, 258 App Liv. 
1033, appeal granted 26 N.R 2d 837. 
282 NY. 808. 

29. N Y —^Matter of Park Lane 
South, 200 NYS 665, 206 App 
Div 269. 

30. Mo.—State ex rel. Alton R. Co. 
V Public Service Commission, 70 
SW2d 67, 334 Mo. 996-^tate ex 
rel Alton R Cc v Public Service 
Commission, 68 S.W.2d 691, 334 
Mo. 832. 

51 C J. p 672 note 93. 

New or relocated underpass 

Construction of new highway sub¬ 
way under railroad tracks near ex¬ 
isting underpass, to be abandoned 
for highway purposes on completion 
of new highway, was held not mere 
reconstruction of present underpass 
to which statute prohibiting appor¬ 
tionment of over half of cost to state 
highway commission would not ap¬ 
ply.—State ex rel. Alton R Co v. 
Public Service Commission, supra. 

31. Mo.—State v. Public Service 
Commission, 272 S.W. '967, 308 Mo. 
369. 

61 C J p 672 note 94. 

32. Conn.—New Yor^, etc,, R. Co. ▼. 
Waterbury, 22 A. 439, 60 Conn 1. 

61 aJ. P 671 note 86. 

33a N.X—HadoensacOL Impr. Com¬ 
mission V. New jBrsey Midland R. 
Co., 22 N JJBJq. 94. 

61 OJ. p 671 note 82. 
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have been construed as applying to such cases,al¬ 
though, since the duty imposed thereby exists solely 
by reason of the statute, it should not be extended 
beyond the fair import of the language used.35 

A statute providing that all the expenses incident 
to the construction and maintenance of a way across 
a railroad shall be borne by the county, city, town, or 
other owner thereof, but that if the crossing is at 
grade the railroad company shall at its own expense 
guard and protect the rails so as to secure a safe 
and easy passage across its road, has been held to 
require payment by the municipality of the expense 
of mamtainmg a gateman;^® and the railroad is 
entitled to compensation for erecting and maintain¬ 
ing the necessary structures,but it must prepare 
the way over the space between the rails,®® and the 
statute is given practical effect by including the ex¬ 
pense for which the railroad company is not liable 
in its estimate of damages;®® but, if the railroad 
company refuses to do the necessary work, it may 
not prevent the public authorities from going on 


its right of way and performing the work in any 
suitable manner.^® Where the action of the public 
authorities in laymg out the highway across the 
railroad is imauthorized, the railroad company may 
not be required to construct and maintain a cross- 
ing.41 

Penalty for failure to construct crossing of a new 
highway over the railroad as provided by statute 
may not be recovered from the railroad where it had 
no notice or opportunity to be heard.^® 

§ 157. Change after Construction 

The state, in the exercise of the police power, may 
compel a railroad to make such changes in railroad 
crossings at Its own expense as the public safety and 
convenience may reasonably require. 

The legislature may compel a railroad company 
after the construction of its road to make whatever 
changes in respect of the crossing of streets and 
highways the public safety and convenience may 
reasonably require,^® and this power may be given 
to an admimstrative agency^^ or tq a municipality,45 


statute relating to eliminatloiL of 
orossings 

S C —State ex rel. State Highway 
Department v. Piedmont & N Hy. 
Co, 194 SB 681, 186 SC. 49. 

34. Tex—Texas, etc, R Co v. 
Haufman County, 42 S W. 586, 17 
Tex Civ App 251 

61 C.J. p 671 note 83. 

35. Ill —O'Fallon v. Ohio, etc., R 
Co., 45 DLApp. 672. 

36. Mass —Old Colony R Co. v. 
New Bedford, 74 NEL 468, 188 
Mass. 234. 

37. Mass—^Boston, etc, R. Co. T 
Cambridge. 34 N.S3 382, 159 Mass. 
283 

38. Mass —Old Colony R. Co. v. Fall 
River, 18 NE 426, 147 Mass. 455. 

61 C,J p 672 note 90. 

39. Mass —^Boston, etc., R. Co. v. 
Cambridge, 34 NJE3. 382, 169 Mass. 
283. 

40. Mass—Old Colony R. Co. v Fall 
River, 18 NE 425, 147 Mass. 455 

41. Me.—Chapin v. Maine Cent. R. 
Co., 63 A. 1105, 97 Me 161. 

51 C.J p 671 note 86. 

48. Tex.—Kansas, etc., R. Co. v. 
Grayson County, CivA.pp., 5 S.W. 
2d 542. 

43. N.T.—^Petition of City of Roch¬ 
ester, 86 N.B.2d 72, 286 NT. 109. 
Va.—^Norfolk & W. Ry. Co. v. Fans, 
167 S E 819, 166 Va. 206. 

61 aJ p 672 note 97. 

Power exercisable at any time 
Pa—Lehigh & New England R. Co 
T. Public Service Commission, 191 
A. 880, 126 Pa Super. 565. 

Sight to do work 

Where railroads were required to 


"reconstruct” viaduct by a statute, 
and ordinance provided that rail¬ 
roads should "pay for the cost there¬ 
of,” railroads had right to do the 
work themselves if they chose to do 
SO-—^Finlay v. Union Pac. R. Co, D 
CKan, 6 F.RD 284. 

44. HI —^Ilhnois Cent. R. Co. v 
Franklin, County, 66 NE2d 776, 
387 Ill 301—^White County v Lou¬ 
isville & N. R. Co., 172 NE 22, 340 
Ill 42 

Mo—State ex rel Kum v. Hughes, 
153 S,W2d 46, 348 Mo. 177, con¬ 
formed to, App., 164 SW.2d 397— 
State ex rel. Alton R Co v. Pub¬ 
lic Service Commission, 70 S.W.2d 
57, 334 Mo 995 

N.Y.—^Petition of City of Rochester, 
36 NE.2d 72, 286 N.T 109 
Okl.—^Kansas City Southern Ry Co 
V. Citizens of Westville, 89 P.2d 
320, 184 Okl. 100, certiorari denied 
59 set. 774, 306 US. 658, 88 LEd. 
1055. 

Xdteral Interpretation 
OkL—^Kansas City Southern Ry Co 
V. Citizens of Westville, supra. 
Public oonvenienoe, safety 

(1) Commerce commission can or¬ 
der reconstruction or improvement 
of railroad crossing only when nec¬ 
essary to preserve public safety.— 
White County v. Louisville & N. R 
Co. 172 N.B. 22, 340 IlL 42. 

(2) Railroad commission’s order 
directing railroad to construct via¬ 
duct "as necessary for public conve¬ 
nience” was held not authorized by 
statute authorizing order for altera¬ 
tions of grade crossings "required 
for public safety.”—Chicago & N. W 
Ry Co V. Railroad Commission, 238 
N.W. 365, 205 Wis. 606. 
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Board’s powers exceeded 
Iowa.—^Incorporated Town of Hux¬ 
ley V. Conway, 284 N.W. 136, 226 
Iowa 268 

Necessity of order 
Cal—^Black v Southern Pao Co, 12 
P.2d 981, 124 Cal App 321. 
Extension of underpass 
N J —^Ene R. Co v Board of Public 
Utility Com’rs, 163 A 268, 107 N. 
JLaw 409, affirmed 160 A. 637, 109 
N.J.Law 264. 

Bridge 

A bridge which crossed railroads 
only and which was erected by the 
city of Wilkes-Barre, a city of the 
tlnrd class, assisted by contributions 
of the county of Luzerne and the 
railroads was a "public utility” 
which the public utility commission 
could order the department of high¬ 
ways to reconstruct and allocate cost 
thereof among the railroads crossed, 
the city, the county, and state de¬ 
partment of highways —City of 
Wilkes-Barre v Pennsylvama Pub¬ 
lic Utility Commission, 63 A.2d 452, 
164 Pa Super. 210 
Duty to seek change 

There is no statutory duty of rail¬ 
road to take initiative In advance of 
public to seek relocation of crossing 
with highway where inadequacy of 
such crossing is result of increase 
and <diang6 in character of travel 
over highway, duty of railroad aris¬ 
ing where relocation has been made 
necessary by its own operation — 
Shea V. Boston ds M R 191 A. 
650, 88 NH 462. 

45. Ohio —Corpus Juris dted in 
Tackee v Village of Napoleon, 21 
N.E 2d 111, 116, 135 Ohio St. 844. 

51 C. J. p 672 note 98. 
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which must exercise it reasonably.^® The duty of 
maintaining and keeping in repair and restoring 
highway crossings so as not to impair their use¬ 
fulness IS a continuing duty, requiring the railroad 
to put the street in such condition as changes m cir¬ 
cumstances require and, when a crossing or 
mode of restoration originally sufficient becomes 
insufficient by reason of subsequent conditions, in¬ 
creased travel, character of vehicles used, and the 
like, it is the duty of the railroad company to do 
whatever the public convenience and necessity may 
require in order to meet such conditions,rather 
than what may be required by convenience of the 
railroad.**® 

Changes within the application of the foregoing 
rules have been held to include the construction of 
a bridge or viaduct at a crossing formerly con¬ 
structed at grade,®® with the necessary excavations, 
embankments, and approaches therefor,the widen¬ 
ing of a crossing or its approaches to make it suffi¬ 
cient to accommodate the increased amount of 
travel or character of vehicles used,®® the widening 
of a bridge and its approaches,®® or strengthening 
it to bear the increased traffic,®^ construction of a 
fireproof bridge to replace a wooden bridge over the 
tracks,®® the widening of the space where the street 
or highway passes under a railroad,®® and the re¬ 
moval therefrom of pillars or abutments which re¬ 
duce the width or obstruct the use of the highway,®7 
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altering the location of a crossing,®® the removal 
of embankments closing a street,®® reconstruction of 
inadequate drains to prevent water from flowing 
from the right of way into an underpass,®® lowering 
the grade of a railroad constructed on an embank¬ 
ment to the level of a street,®i or the changing of 
the grade of the railroad in order to conform to a 
change in the grade of a street.®® However, it is 
not the duty of a railroad company to strengthen or 
reconstruct a bridge which is sufficiently strong and 
suitable for the ordinary highway traffic, so as to 
make it suitable for the additional use of a street 
railway,®® although as to this the contrary has been 
held when the use of the street by a street railway 
is an appropriate and needed use.®^ 

In the absence of express legislative requirement, 
a railroad company may not be required to change 
the location of its road in order to avoid frighten¬ 
ing horses on a parallel highway, where the road 
was lawfully located and the only change of condi¬ 
tion is that a greater number of persons are ex¬ 
posed to the danger and that the danger is increased 
by reason of the greater speed and number of 
trains.®® Relocation of highways may, where neces¬ 
sary for the safety of the public, be required of the 
railroad at its expense under the police power of 
the state.®® The closing of a crossing and the open¬ 
ing of a new crossing has been held to be within 
a statute providing for the alterations of cross- 


46 - Tex —^Houston & T. C. Ey Co v 
City of Houston, Civ App, 41 S 
W2d 363. 

61 C J. p 672 note 99 

Evidence lield to Justify relocation 

NT—In re South Oyster Bay Road, 
in Town of Oyster Bay, 101 NT, 
S2d 268. 277 App Div. 1142. 

47 . N.T —Sells V. Defense Plant 
Corp, 66 NE]2d 289, 296 NT 227 
—Sturman v. New Tork Cent R 
Co. 19 N.E2d 679, 280 N.T 67, 
reargument denied 21 N E 2d 197, 
280 NT. 688—New Tork Cent R 
Co V State, 287 NTS. 860, 247 
App Div 421 

Va—^Norfolk & W Ry. Co. v. Earis, 
167 S E 819, 166 Va. 206. 

51 aJ p 672 note 1. 

48 - NT—Sells v. Defense Plant 
Corp. 66 NE2d 289. 295 NT 227 
—Sturman v New Tork Cent R 
Co, 19 NE2d 679, 280 N.T. 67, re- 
argument denied 21 N E 2d 197, 280 
N.T. 688., 

Va—^Norfolk & W Ry. Co. v Farls, 
167 S.B 819, 166 Va. 206. 

61 CJ*. p 672 note 2. 

49 . Va,—Norfolk, etc, R. Co. v 
Bristol. 83 S B- 421, 116 Va 966. 

74 C.J.S.—89 


50. Minn —State v. Chicago, etc, R 
Co, 142 NW 812, 122 Minn 280 

61 C J p 672 note 4 

51. Conn—^Burritt v. New Haven, 
42 Conn 174 

Mmn —State v St. Paul, etc , R. Co , 
28 N.W. 3, 36 Mmn 131, 69 AmR 
313 

52. U S —Indiana v Lake Brie, etc, 
R Co , C C Ind, 83 F 284. 

Kan —^Atchison, etc, R Co. v. Henry, 
45 P 676, 67 Kan 164 

53. Mo,—State v Kansas City Ter¬ 
minal R Co, 168 S.W. 1144, 260 
Mo 489 

61 C J p 672 note 7. 

54. Minn—St Paul v. Great North¬ 
ern R Co., 226 N.W 470, 178 Minn 
193 

RI—^Briden v New Tork, etc, R 
Co, 66 A. 316, 27 RI 669. 

55. US —Carolina, etc., R. Co. v 
Lincolnton, CCA.N.C, 33 F.2d 719 

56. Ind—^New Tork, C. & St L R. 
Co. V. Singleton, 190 N.B, 761, 207 
Ind 449, certiorari denied 66 S.Ct 
89, 296 US 678, 80 LEd. 409. 

61 C J p 673 note 11. 

57- Mass.—^Boston, etc., R. Co. v 
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Middlesex County, ISl NX 283, 
239 Mass. 127 

51 C J p 673 note 12. 

58. N T —In re State Department of 
Public Works, 261 NT.S 666, 233 
App Div. 64. 

59. Kan.—^Emporia v. Atchison, etc, 
R Co, 129 P 161, 88 Kan 611. 

60. N J —^Metuchen v Pennsylvania 
R Co, 69 A 466, 73 NJ-Eq. 369. 

61. Tex—^Houston, etc, R Co v. 
Dallas, 84 SW 648, 98 Tex 396, 
70LR.A 860. 

51 C J. p 673 note 16. 

62. N a— Atlantic Coast Line R. Co, 
V. Goldsboro, 71 SB 614, 165 NC. 
866, affirmed 34 S CL 364, 232 U.S. 
548, 58 L Ed 721. 

51 C J. p 673 note 16. 

63. R.I.—^Bidden v. New Tork, etc., 
R Co, 66 A. 816, 27 RI 669. 

51 C.J. p 673 note 17. 

64. MUnn.—St Paul v. Great North¬ 
ern R Co, 163 NW. 788, 138 Minn. 
26, L.R A 1917P 486. 

66. Conn —State v New Haven, 
etc., R Co., 45 Conn. 331. 

66. Ill.—Chicago, etc., R. Co. v. Il¬ 
linois Commerce Commission, 158 
NB. 376, 326 HI. 626, 56 A.L R 
654. 
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ings When the statutes provide for alteration of 
a highway on obtaining consent of the county super¬ 
visors,the railroad need not build the new road 
before it can obtain the necessary consent.^^ 

Cost of change. The legislature has the power 
to determine at whose expense an improvement at 
an existing crossing shall be made,'^® and any such 
changes falling properly within the police power 
of the state may be required to be made at the sole 
expense of the railroad company,or the expense 
may be apportioned between the railroad and the 
municipality, in accordance with the various stat¬ 
utes permitting such apportionment.'^^ It has been 
held that the proper basis of apportionment is the 
extent to which the presence of the railroad en¬ 
hances the cost of the necessary improvements. 

Where the amount to be assessed the railroad is 
in accordance with the benefits it receives, the fact 
that it will not be required to separate grades may 
be considered,'^^ but this does not preclude a sub¬ 


sequent separation.^® Where an underpass may be 
used with safety by changing the highway to reduce 
a sharp curve therein, it is improper to require the 
railroad to bear the expense of a relocation of the 
underpass.*^® Under an agreement with the mu¬ 
nicipality whereby the railroad assumed the expense 
of all changes necessary and incident to a change 
of a crossing, the railroad is not liable for the cost 
of unnecessary changes.'^'^ Statutes providing for 
apportionment of cost of changes do not authorize 
the charging to a municipality a part of the cost of 
removing an illegal structure at a crossing.*^8 If a 
railroad refuses to make the required changes, the 
municipality may do so and recover the expense 
thereof from the railroad.*^® 

Review of orders requiring change. An order of 
a commission requiring a change m a railroad cross¬ 
ing will not be reversed where its findings are not 
against the weight of the evidence®® and the order 
is not unreasonable or arbitrary 8^ The court will 


97m NJY —re James Street Cross- 
mg, City of Oneida, 292 NTS S77, 
249 App Div. 876, affirmed In re 
Crossing* of James St in City of 
Oneida and New Tork Cent R Co., 
11 N.E2d 779, 276 NY. 609. 

68. Va.—Carolina, etc, R Co v. 
Scott County, 63 SE. 412, 109 Va 
34. 

51 C J. P 673 note 21, 

69. Va—Carolina, etc, R Co y. 
Scott County, supra 

70. NT.—Petition of City of Roch¬ 
ester, 36 NB.2d 72, 286 NY 109. 

Va.—^Norfolk & W Ry Co v. Fans, 
167 SE 819, 156 Va 205. 

51 C.J P 673 note 23 

71- Va—Norfolk & W. Ry Co. v. 
Fans, supra 

51 C.J P 673 note 24 

73. U.S,—Jackson County v, Alton 
R Co, CCA Mo., 105 P2d 633, 
certiorari denied Alton R Co. v. 
Jackson County, Mo, 60 S Ct 176, 
80d TT Si' fifttO, 84 D Ed. 610. 

til—^Ulmois Cent. R Co v Prank- 
Un County, 56 NE2d 775, 887 HI. 
301. 

N.Y.—^Petition of City of Ro^^ester, 
36 NB2d 72, 286 N.Y. 109—Public 
Service Oomtnisslon*. State Divi¬ 
sion, Department of Public Service 
V. Lfong Island R. Co , 18 N Y S 2d 
914, 173 Misc 165. 

Pa—^Lehigh & New Bngrland R Co. 
V. Public Service Commission, 191 
A 380, 126 Pa Super 565. 

51 C J. p 674 notes 26, 26. 

Skerdse' of police power 

III—Illinois Cent. R. Co. v Frank¬ 
lin County. 56 N.E.2d 775, 387 Ill 
301. 


Street railroad 

The cost of changing a bridge to 
accommodate a street railroad may 
be apportioned between the railroad 
and the street railroad in accordance 
with a statutory provision authoriz¬ 
ing it—^New York, etc, R Co v 
Orange, 100 A 25, 91 Conn. 472 
Bjnfling effect of order 
An order of public service com¬ 
mission requiring railway company 
to pay part of cost of constructing 
i viaduct was binding on company aft¬ 
er entry of supreme court’s judg¬ 
ment, and the federal district court 
was required to recogmze and give 
full credit to supreme court’s judg¬ 
ment in county's action to recover 
part of cost of viaduct from railway 
company—Jackson County v Alton 
R. Co, C CA Mo., 106 P 2d 633, cer¬ 
tiorari denied Alton R. Co v. Jack- 
son County, Mo., 60 S.Ct. 175, 808 U 
S 61Q, 84 DEd. 510. 

73. Mo—State ex rel. Alton R Co 
V. Public Service Commission, 70 
S.W.2d 67, 834 Mo 995—State ex 
rel. Kansas City Terminal R Co v 
Public Service Commission, 272 S 
W 957, 308 Mo. 359 
Benefit to railroad is not funda¬ 
mental consideratio in proportion¬ 
ing expense of widening viaduct, but 
true basis of apportionment is ex¬ 
tent to whi<£h presence of rsalroad 
at place enhances cost of necessary 
improvements,—State ex rel. Alton 
R. Co V. Public Service Commission, 
70 SW.Za 67, 334 Mo. 995. 

BUmmatioii of danger of collision 
between vehicles and trains and ben¬ 
efit to railroad should be considered 
in proportioning cost of widening 
viaduct, but such matters are not 
alone controlling—State ex rel Al¬ 

610 


ton R Co. V. Public Service Commis¬ 
sion, supra 

Approaches are properly consid¬ 
ered as necessary parts of overhead 
crossings in making apportionment 
of cost between railroad and county 
—State ex rel, Alton R Co v Public 
Service Commission, supra 

74. Wis —Chicago, etc, R Co. v. 
State R. Commission, X8S N.W 86, 
178 Wis 485. 

75. Wis—Chicago, etc, R Co. v. 
State R Commission, supra 

76. NT —^In re State Department of 
Public Works, 261 NTS. 666, 233 
AppDiv. 64 

77- Md —^Pennsylvania R. Co v 
Baltimore, 116 A 859, 140 Md 77. 

78. N.Y.—^Mt Vernon v Public 
Service Commission, 196 NYS 
648, 119 Misc. 561. 

79- RI—^Briden v. New York, etc, 
R Co. 65 A 316, 27 RI. 660 

80. N J —Rahway Valley R Co v. 
Board of Public Utility Com’rs, 21 
A 2d 302. 127 NJLaw 164 

51C J p 674 note 34. 

Prior nHmg 

The board of public utility com¬ 
missioners was not concluded by 
opinion expressed more than ten 
years before that single highway 
crossing of railroad right of way at 
particular point was adequate, since 
mcrease of traffic demanded new 
measures to meet public need —Rah¬ 
way Valley R Co. v. Board of Pub¬ 
lic Utility Com’rs, supra 

81. N J —^Rahway Valley 'R. Co v. 
Board of Public Utility Com’rs, su¬ 
pra. 

61 C.J p 674 note 35* 
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not substitute its judgment for that of the commis- 
sion.^^ 

Proceedings under Massachusetts statutes. In 
Massachusetts the procedure to secure the alteration 
of a crossing, where such alteration does not involve 
a change of grade, is regulated by particular stat¬ 
utory provisions.®^ Under these provisions the 
county commissioners may require whatever changes 
may be necessary,®^ such as the widening of the 
highway,®® reconstruction of a footbridge,®® or the 
alteration of the surface of a railroad bridge so as 
to prevent the discharge of water on a street be¬ 
low,®*^ but the powers given the county commission¬ 
ers by these provisions gives them no power to order 
elimination of a grade crossing.®® The commis¬ 
sioners must prescribe the manner of making the 
changes and the limits in which they are to be made,®® 
and an order which fails to do this properly is void 
for indefiniteness.®® The decree of the county com¬ 
missioners must be specifi'cally performed ®l 

Where county commissioners are required to de¬ 
termine the necessity for alterations in a crossing, 
on an expression of an opinion by the municipal au- 
thonties or directors of the railroad company that 
it is necessary, an objection to the sufficiency of 
such expression of opinion should be made before 
the county commissioners, and may not be made in 
a collateral proceeding after they have ordered the 
alteration®® The supreme judicial court is given 
jurisdiction in equity to enforce the orders of coun¬ 
ty commissioners relating to crossings,®® and the 
court has no authority to change the order but only 
to enforce it as made ;®* but the court may, where 


its jurisdiction is invoked under the statute,, inquire 
whether the county commissioners have* acted in ex¬ 
cess of their juris^ction.®^ The petition required by 
the statute must be brought under this statute and 
not the statute providing for relocation of high¬ 
ways,®® or under the statute providing for abolition 
of grade crossmgs.®^ The petition need not set out 
any definite specification of the alteration.®® 

The statute provides for appointment of a special 
commission to apportion the costs of the alteration, 
and the apportionment must be left to this com¬ 
mission,®® and the special commission may assess 
costs on the city.i The commission may apportion 
part of the costs on the railroad, even though it re¬ 
ceives no benefit from the alteration,® and it has 
been held that it may not be ruled as a matter of 
law that a railroad receives no benefit from changes 
providing a more substantial and safe bridge.® A 
street railway having tracks on a way to be altered 
may be required to share in the expense of the al- 
teration.4 The special commission has no jurisdic¬ 
tion to apportion costs of a crossing already built,^ 
and the appearance of a county’s representative at 
the hearing before the commission will not confer 
jurisdiction.® 

In view of its liability to compensate the railroad 
for the taking of land in order to establish the new 
highway, a town may, as a compromise, validly 
agree to bear the expense of future alterations of 
the crossings.*^ The railroad is not liable for in¬ 
terest on the amount it is required to pay until after 
the award, even though the town voluntarily did 
work before the decree.® When, as provided for 


82. NJ—Rahway Valley R Co v. 
Board of (Public Utility CJom'rs, su- 
pra. 

83. Mass —^Petition of Brooldine, 
128 NE 97, 236 Mass. 260 

61 C-J p 674 note 36. 

84. Hass—^Petition of Boston, etc, 
R. Co, 122 N.E. 191. 232 Mass 
171. 

85. Mass —^Holliston v New York 
Cent, etc. R. Co, 81 N.E 204, 195 
Mass 299—^New Bngrland R Co v. 
Railroad Comrs. 50 NE 649, 171 
Mass 136. 

86. Mass—^Petition of Boston, etc., 
R. Co,. 186 NJ3L 147, 242 Mass. 
455. 

3V. Hass—Boston, etc, R Co. v. 
Hampden County, 42 N.B. 100. 164 
Mass. 551. 

88. Mass.—Boston, etc., R Corp v 
Middlesex County, 86 NB 108, 198 
Mass 684—^Boston, etc, R Co’ V. 
Hampden County, 116 Mdss 73 

BAiminatlon of grade crossings gen¬ 
erally see infra 5 161 et Beq, 


89. Mass —^Boston, etc., R. Con>- v 
Middlesex County,'85 NB. 108, 198 
Mass 584. 

90. Mass.—^Boston, etc., R. Corp. v 
Middlesex County, supra 

51 C.J p 674 note 48. 

91. Mass.—^Petition of Vermont 
etc. R Co., 136 NB 599, 242 Mass. 
690 

92. Hass —^Parsons v. Northamp¬ 
ton, 28 NB 850, 154 Hass. 410. 

93. Mass—^Nichols v. Boston, etc, 
R. Oo., 54 N.B. 881, 174 Hass. 879 

51 C JT p 675 note 46. 

94. Hass —Stanley v. Old Colony R 
Co., 67 NB 344, 176 Mass. 146. 

95. Mass.—Nichols v. Boston, etc, 
R Co, 54 NB. 881, 174 MaSs. 379 

96. Mass —^Bostop, etc,, tt Co v. 

Middlesex County, 59 NE. 115, ^77 
Mass 611. , 

97.1 MaJss—^Nhrtimmpton v. New 
Haven, etc, R Co.,.'66 NJB- 588, 
175 Mass..430. 


198. Mass.—Boston, etc., R Co r. 
Hampden County Comrs, 42 NE 
100, 164 Mass. 551. . 

99. Mass—Petition of Boston, etc, 
R Co, 140 NB 739, 246 Mass 286. 

51 C.J. p 675 note 53. 

1. Mass —^Petition of Boston, etc, 
R Co. 122 NE 191, 232 Mass 171 

2. Mass—^Petition o'f Brookline, 128 
NE 97, 236 Mass 260 

51 C.J p 675 note 56. 

3. Mass—^Petition of Brookline, su¬ 
pra. 

61 aJ. p 675 note 56 

4l Mass—^Fitchburg V Boston, etc./ 

' R. Co, 89 NE 438, 208 Mass 304. 

S. Mass —^Petition of Vermont' etc, 

^ R Co, 136 NE. 599, 242 Mass. 590. 

e. Mass.—^Petition of Vermont etc,, 
R. Co, supra 

7*, Mass.—^Petition pf Boston, etc, 
R Co, 136 N.E. 147,, 242 Mass. 455. 

51 CJ. P 675 note 60. 

8. Mass—^Petition of Brookline, 128 
NB 97, 236 Masp. 260. 


611 



§§ 157-159 


UAILROADS 


74 C.J.S. 


by the statute, a jury is applied for to revise the 
findings of the special commission apportioning the 
costs, the decision of the county commissioners must 
be assumed to rest on satisfactory evidence,® and 
evidence of another plan is not admissible.^® The 
question of the necessity for, and manner of, mak¬ 
ing the alteration is not in issue.^^ It is for the at¬ 
tacking party to show that the apportionment by the 
special commission is wrong.^® Where a jury is 
asked for, it may apportion the cost of the altera- 
tions,^® and may lawfully assess the whole or part 
of the costs on the municipality.^^ On revision by 
a jury, immaterial rulings will not be given,^® or 
requests which would require the jury to pass on 
all the facts found by the commissioners appointed 
to apportion costs.^® 

§ 158, Changing Crossings from DiflFerent 
Level to Grade 

A municipality may change the grade of a street 
80 as to reduce an overhead crossing to the grade of 
the railroad. 


The exigencies of a particular locality may de¬ 
mand a grade crossing instead of a crossing at a 
different level,!^ and a municipality invested with 
authority to regulate, control, and improve its 
streets may, when it deems that the public necessities 
so require, change the grade of a street so as to re¬ 
duce an overhead crossing to the grade of the rail¬ 
road,^® and It may not, in the absence of express 
legislative authority, divest itself of the power to 
make such a change,i® although the legislature may 
authorize such a contract.®® 

§ 159. Determination as to Necessity, Place, 
Mode, and Expense of Crossings 

In many jurisdictions, a commission or board, usual¬ 
ly the one intrusted with the regulation of railroads gen¬ 
erally, may determine all questions relative to crossings 
of railroads and highways 

In many jurisdictions, a commission or board, 
usually the one intrusted with the regulation of rail¬ 
roads generally, may determine all questions relative 
to crossings of highways and railroads.®^ This 


9 . Mass —^Petition of Boston, etc, 
R. Co., 140 NE 739, 246 Mass 286 

10. Mass—^Boston, etc. R. Corp. v 

Winchester, 30 NE 1139, 166 

Mass 217. 

11. Mass.—^Petition of Boston, etc, 
R Co., 140 NE 739, 246 Mass 286 

12. Mass—^Petition of Boston, etc, 
R Co„ 140 NE 739, 246 Mass. 286 

13. Mass—^Petition of Boston, etc, 
R. Co., 136 NE 147, 242 Mass. 466 
—^Boston, etc, R Co v. Newton, 
20 NE 106, 148 Mass. 474 

14. Mass—^Petition of Boston, etc, 
R Co, 136 NE 147, 242 Mass 455 

15. Mass.—^Petition of Brookline, 
128 NE 97, 236 Mass. 260 

16. Mass —^Petition of Brookline, 
supra^ 

17. U.'S —Wabash R Co. v. Defiance, 
Ohio, 17 S.Ct. 748, 167 US. 88, 42 
DEd 87. 

Abandonment of underpass 

Evidence sustained findings of pub¬ 
lic service commission as to need, 
safety, and advisability of abandon¬ 
ment of railroad undeitpass and that 
proposed construction of railroad- 
higrhway grade crossing: protected by 
automatic warning: sisals wrould 
not be unduly hazardous to life and 
property considering: volume of rail¬ 
road and higrhway trafiHc involved — 
Great Northern Ry. Co. v McDonnell, 
N.D., 45 N.W.2d 721. 

18. T7.S —Wabash R. Co. v. Defi¬ 
ance, Ohio, 17 S.Ct. 748, 167 US 
88, 42 L Ed 87. 

19. U B.—Wabash R. Co. v. Defiance, 
supra. 

61 C. J. p 675 note 72. | 


20. Pa—-Appeal of Philadelphia, 
etc, R. Co, 16 A 476, 121 Pa. 44 

61 C,J. p 676 note 73. 

21. U S.—City of Tulsa, Okl. v 
Midland Valley R. Co, CCA Okl, 
168 P 2d 252. 

Mo—^American Petroleum Exchange 
V. Public Service Commission, 172 
S'W.2d 952, transferred, see 176 
SW.2d 533, 238 MoApp 92—State 
ex rel Alton R Co v Public Serv¬ 
ice Commission, 70 SW2d 57, 334 
Mo. 995—State ex rel and to Use 
of Chicago Great Western R. Co, v 
Public Service Commission of Mis¬ 
souri, 61 -SW2d 73, 330 Mo 729, 
certiorari denied Chicago Great 
Western R. Co v. Public Service 
Commission of Missouri, 53 SCt 
89, 287 U.S 641, 77 L Ed 665— 
Liddle V Thompson, 162 S.W.2d 
614, 236 Mo.App 1071 

N J —Central R Co. of New Jersey 
V. Board of Public Utility Com’rs, 
170 A. 246, 112 N.JL.aw 216, 172 
A 367, 112 NJDaw 559, afdrmed 
Central R. Co of New Jersey v 
State Highway Commission, 176 
A. 726, 114 NJLaw 397—State 
Highway Commission v. Board of 
Public Utility Com'rs, 170 A. 246, 
112 NJDaw 216, 172 A 867, 112 
N J Law 669, eLfflrmed 176 A 725, 
114 NJLaw 397. 

N.T.—In re State Department of 
Public Works, 261 NYS 666, 233 
APpDiv. 64. 

Pa—Petition of Allegheny County, 
76 A 2d 184, 366 Pa. 66-^t. Peter's 
Roman Catholic Congregation of 
McKeesport v. Pennsylvania Public 
Utility Comnussion, 64 A 2d 92, 161 
Pa Sutper. 64 

51 C.J. p 676 notes 76, 76. 
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Opening or extension of public way 

across existing railroad see supra 

§ 166 

Jorlsdiotlon over pidvate corporation 

On petition of state highway com¬ 
mission to public service commission 
for an order modifying previous 
order permitting grade crossing on 
U Sl highway and Its intersection 
with railroad tracks, public service 
commission did not have and could 
not exercise any jurisdiction over 
a private corporation owning build¬ 
ings located on railroad’s right of 
way under lease from railroad and 
allegedly obstructing views of trav¬ 
elers —^American Petroleum Ex¬ 
change V. Public Service Commission, 
172 S.W 2d 952, transferred, see 176 
SW2d 533, 238 MoApp. 92. 

Private convenience 

The convenience and necessity re¬ 
quired to support an order directing 
the construction of a crossing axe 
those of the public and not of the in¬ 
dividual or a number of individuals. 
—^Yowell V Cleveland, C, C & Bt. 
L. R. Co, 195 NE. 667, 360 Ill. 272. 

Plndings 

(1) Original determination of 
question whether public convenience 
and necessity exist for a highway- 
railroad grade crossing is for cor- 
iporation commission and its find¬ 
ings of fact are prima facie just, 
reasonable, and correct.—Thompson 
V Btate, 164 P.2d 282, 196 Okl 190. 

(2) Commerce commission's find¬ 
ings that statutory requirements for 
opening of highway had been com¬ 
plied with, that highway would more 
conveniently serve certain residents, 
that public convemence and neces- 
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power of regulation covers grade, subway, and over¬ 
head crossings,22 and the commission may ordinarily 
determine and prescribe the manner in which the 
crossing is to be made,23 the place where the cross¬ 
ing may be constructed,2^ the apportionment of ex- 
pense,25 and the safeguards to be provided where the 
crossing is to be at grade and a statute requiring 
the railroad to construct and maintain crossings at 
its own expense is not inconsistent with a statute 
giving a commission power to determine the place, 
mode, and expense of crossings so far as the latter 
gives the commission exclusive power to determine 

location.27 

The commission has no authority beyond what is 
given it by the terms of the statute,28 and a statute 
giving the commission exclusive power to determine 
and prescribe the manner of constructing crossings 


has no reference to granting permission to install 
them,29 and statutory authority to regulate railroads 
in matters of transportation gives a commission no 
power to order construction of a crossing.^o Where 
grade crossings are permitted, it is nevertheless im¬ 
proper to require the railroad to construct a grade 
crossing which would be dangerous.^i The commis¬ 
sion need not determine the manner of crossing at 
the time a certificate of public convenience and 
necessity is granted.22 Where the commission has 
the right to change its orders on due notice to in¬ 
terested persons, the validity of its findings and 
order are not affected by the inclusion therein of a 
provision for reopening the matter on the occurrence 
of a specified event.32 

Character of highway. The statutes giving a com¬ 
mission power to regulate crossings apply only to 


sity required hisrhway to be extended 
at grade at certain point, and that 
no crossinfiTS had theretofore been 
provided in such part of town were 
held mere conclusions, and not to 
justify order requiring- railroad to 
construct and maintain grade cross- 
mg at such point—^Towell v. Cleve¬ 
land, C. C & St. L. R. Co, 195 N E 
667, 360 Ill. 272. 

22. Mo—State ex reL Alton R Co 
V. Public Service Commission, 70 
S.W.2d 52, 334 Mo 985—State v. 
Public Service Commission, 197 
SW. 56, 271 Mo. Z70 

N J —Erie R Co, v. Board of Public 
Utility Com'rs, 153 A 268, 107 N. 
JT.Liaw 409, affirmed 160 A. 537, 109 
NJ.Law 264. 

Exolusive power as to grade oross- 
lags 

Mo.—^American Petroleum Exchange 
V. (Public Service Commission, 172 
S W 2d 952, transferred, see 176 
S.W 2d 533, 238 Mo App. 92—Liddle 
V. Thoippson, 162 S.W.2d 614, 236 
Mo App. 1071. 

23. Mo.—State ex rel. Alton R. Co. 
V Public Service Commission, 70 
S.W.2d 67, 334 Mo. 995--City of 
St. Louis V. St Louis-San Francis¬ 
co Ry. Co.. 50 S'W.2d 687, 330 Mo 
499 

Okl —Midland Valley R. Co. v. Town i 
of Panamc^ 12 P.2d 503, 158 Okl. I 
55. j 

Utah.—Provo City v. Department of 
Business Regulation, 218 P.2d 675. 
61 G J. p 676 note 78. 
l^eglslative or admlalstratlye qnes- 
tion. 

Determination of question whether 
permission should be granted to con¬ 
struct a highway across railroad 
tracks at grade Is a legislative or 
an admlmstrative question—^Butcher 
V. Flagg, 203 P.2d 661, 185 Or. 471 
^'Aad;” “or” 

Statutory provision that width, 


height, strength, and materials of 
viaduct city of the first class intends 
to require railroad company to con¬ 
struct. shall be as required by board 
of public works, "and” as may be 
approved by the mayor and city 
council, would be construed to read 
"or” as may be approved by mayor 
and council, and mayor and council 
thereunder could require and approve 
the width, length, strength, and ma¬ 
terial of proposed underpass where 
city had no board of public works.— 
State ex rel City of Grand Island v. 
Union Pac R. Co, 42 ]Srw.2d 867, 
162 Neb 772. 

24. US —City of Tulsa, Okl v Mid¬ 
land Valley R. Co., C.C A.Okl., 168 
F,2d 252 

Mo—State ex rel. Alton R. Co. v. 
Public Service Comnussion, 70 S. 
W.2d 67, 384 Mo. 996—State ex 
rel and to Use of Chicago Great 
Western R. Co. v. Public Service 
Commission of Missouri, 51 S.W.2d 
73, 330 Mo. 729, certiorari denied 
Chicago Great Western R. Co v 
Public Service Commission of Mis¬ 
souri, 53 S Ct. 89, 287 U S. 641, 77 
L.Ed. 555. 

Okl.—^Thompson v. State, 164 P.2d 
332, 196 Okl. 190—Kansas City 

Southern Ry. Co v. Citizens of 
Westville, 89 F2d 320, 184 Okl 100, 
certiorari denied 59 SCt. 774, 306 

U. S 658, 83 L Ed 1055. 

51 C.J. p 677 note 79 

25. Mo.—State ex rel. Alton R. Co 

V. Public Service Commission, 70 
S.W.2d 67, 334 Mo 995—State ex 
rel. and to Use of Chicago Great 
Western R Co v. Public Service 
Commission of Missouri, 51 S.W 2d 
78, 330 Mo. 729, certiorari denied 
Chicago Great Western B. Co v 
Public Service Commission of 
State of Missouri, 53 8,Ot 89, 287 
U.S 641, 77 L.Bd. 656. 

61 C.J. p 677 note 80. 
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Fnll expense apportioned to railroad 

It is within the discretion of the 
commission to assess the whole cost 
of maintenance on the railroad, and 
unless it abuses its discretion the 
ruling will not be set aside—^Mis¬ 
souri, etc., R. Co. V State, 200 P. 
208, 82 Old. 221. 

26. Mich —^Fort-St Union Depot 
Co. V. State R Crossing Board, 45 
NW 973, 81 Mich. 248. 

61 C J. p 677 note 81. 

27. Mo.—^Kirksville v. Hines, 225 S. 
W. 950, 285 Mo. 233. 

28. Mo —State v. Public Service 
Commission, 289 S.W. 785, 316 Mo. 
233. 

51 C.J IP 677 note 83. 

29. Mo —State v. Public Service 
Commission, 257 S.W. 462, 301 Mo. 
179. 

36, Okl.—Atchison, eta, R. Co. v. 
State Corporation Commission, 170 
P. 1166, 68 Okl. 1. 

31. N.J —New Torfc, eta, R. Co. v. 
Public Utility Oomrs, 103 A. 1068, 
91 NXLaw 701. 

32. N.T —People v. Railroad Comrs., 
110 NT.S. 862, 126 AppJDiv. 492. 

33. Wash.—State ex rel. Oregon- 
Washington R. & Nav. Co v. Walla 
Walla County, 104 P.2d 764, 5 
Wash.2d 96. 

Bes Judicata 

Denial by corporation commission 
of application to open a crossing 
across railroad tracks was not de¬ 
terminative of the matter on subse¬ 
quent application to opep the same 
crossing and construct an overpass 
on same street over tracks of anoth¬ 
er railroad company, since the ap¬ 
plications were not the same and, in 
any event, doctrine of res Judicata 
IS not applicaJ>le in proceedings be¬ 
fore corporation commission.—Chica- 
go» R. I. & P. R. Co. V. State, Okl, 
226 P.2d 363. 
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public crossings.®^ Since a railroad need not con¬ 
struct a crossing at a point where no street or high¬ 
way has been legally established, the commission 
has no authority to order such a crossing.^® 

Powers of courts, A court oi equity, where it has 
jurisdiction, may decree the mode of crossing,^® 
and, where the evidence warrants it, will order a 
grade crossing,37 and, where a change from an over¬ 
head crossing to an underpass is necessary, the 
court may, where the parties fail to agree, authori 2 e 
the construction of the underpass,®® The necessity 
for the change of location of a highway has been 
held a question for the court.®® 

§ 160, -Appeal from Orders of Commis¬ 

sion 

A ccmmission’s orders as to the necessity, place, 


mode, and expense of a crossing are generally subject 
to judicial review, but will not be disturbed where sup. 
ported by substantial evidence. 

When no appeal from the order of a commission 
is provided for, an appeal will be dismissed for 
want of jurisdiction;^® and the order is as con¬ 
clusive as a judgment of a court of last resort.'*! 
However, the commission's orders are generally 
subject to judicial review.'*® The question cm review 
IS whether or not the order is reasonable and lawful 
and not whether the court would have made the same 
order,*® and the burden is on the party attacking the 
order to show that it is unreasonable and unlaw¬ 
ful ** An order must be supported by substantial 
evidence,*® and an order which has a substantial 
basis in the evidence will not be interfered with,*® 
unless it is arbitrary, capricious, unreasonable, an 


S4. Utah.r—Bamberger Electric R 
Co V State Public Utilities 
Commission, 204 P. 314, 69 Utah 
361. 

xntLUsed right of way 

The statute providing that no (pub¬ 
lic utility engaged in transporta¬ 
tion of passengers or property shall 
without prior order of the public 
utility commission construct, alter, 
or abolish Its facilities across any 
highway concerns only crossings 
where the line of an operating rail¬ 
road crosses a highway or the line 
of another operating railroad and 
does not apply where a highway is 
crossed by an unused or abandoned 
right of way, since hazards with 
which the statute was intended to 
deal were those created hy the move¬ 
ments of trains over tracks crossing 
the highway and not the mere pres¬ 
ence of the highway or abandoned or 
dead rails.—Jennings v. Pennsylva- 
ma iPublic Utility Commission, 14 A. 
2d 882, 140 Pa Super 569 

35. Okl —St. liouis-San Francisco 
R. Co V. State Corporation Com¬ 
mission, 218 P. 821, 96 Okl. 140 

61 C J. p 678 note 94. 

36. —Hudson County v. Hew 
Jersey Cent R. Co, 59 A. 303, €8 

600, affirmed 65 A. 1117, 
" 70 N J.Ba. 806. 

51 C J. p 678 note 96 

37- HJ.—Hudson County v. Hew 
Jersey Ont.*R. Co., supra. 

38. H.J.—Hew Jersey Cent. R. Co. 
V. Hudson County, 130 A. 566, 98 
S77, 

89.' Ohio.—^Brown v. Akron, etc, R. 
06, 35 Ohio CirOt. 36, modified on 
other grounds 87 H.E' 1131, 79 Ohio 
St 440. 

40. Okl.—St Xrouls, etc, R. Co. v 
JMOUer, 123 P. 1047, 31 Okl. 801— 
St XiOdis, eta, R. Co. v. State, 116 
P. 874, 28 OkL 802. ] 


41. Conn—Appeal of Waterbury, 17 
A. 365, 57 Conn 84. 

51 C J. p 678 note 2. 

42. HJ—Central R Co of New 
Jersey v. Board of Public Utility 
Com’rs, 170 A. 246, 112 H J Law 
215, 172 A. 367, 112 H.J Law 659, 
affirmed Central R Co of New 
Jersey v. State Highway Commis¬ 
sion, 176 A. 725, 114 HJI^w 397 
—State Highway Commission v. 
Board of Public Utility Com'rs, 
170 A. 246, 1X2 NJ,Law 215, 172 
A. 367, 112 H.J.Law 559, affirmed 
176 A. 725, 114 H.JLaw 397. 

51 C.J. p 678 note 3. 

43. Mo.—State ex rel. Alton R. Co 

V. 'Public Service Commission, 70 
S W 2d 62, 334 Mo 985. 

Pabllo oonveniesce and neoesBity, 
considering interest and rights of 
public and railroad, are determina¬ 
tive factors as to reasomableness of 
corporation commission's order.—^In 
re Protest Against Closing of Cross¬ 
ing Nme Poles South of Mile Post 
No. 31 at Morlarty, 20 P2d 1029, 37 
NJVL 226. 

Svidenoe held to dhow order reasoiu 
able or not nnreaeonahle 
Mo.—State ex rel. Alton R. Co. v. 
Public •Service Comnussion, 70 S 

W. 2d 67, 384 Mo. 996^tate ex rel 
Alton R. Co. V. Public Service 
Commission, 70 S.W 2d 6>5, 334 Mo. 
992—State ex rel. Alton R Co v. 
[Public Service Commission, 70 S 
W.2d 52, 334 Mo. 986. 

N J.—^Ene R- Co. v. Board of Public 
Utility Com’rs, 163 A..268, 107 N. 
J.Law 409, affirmed 160 A. 637, 109 
N-r.Law 264 

Okl.—City of Tulsa v. State Corpo¬ 
ration Commission, 37 P.2d 619, 
169 Okl. 456. , 

Order heOLd nureaeonahle 

NM—^In re Protest Against Closing 
of Crossing Nine Fdlea South of 
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Mile Post No. 31 at Moriarty, 20 
P2d 1029, 87 NM. 226 

44. Mo—State ex rel. Alton R Co 
V. Public Service Commission, 70 
SW.2d 67, 334 Mo 996—State ex 
rel. Alton R Co v Public Service 
Commission, 70 S.W.2d 52, 334 Mo 
985 

Stipulation of parties that evidence 
introduced in circuit court should not 
be referred to commissioner, as pro¬ 
vided in statute, did not relieve 
plaintiff of statutory burden of 
showing that commissioner's deter¬ 
mination was unlawful and did not 
have the effect of transferring from 
commissioner to court determination 
of question whether permission 
should be granted.—^Butcher v. 
Flagg, 203 P2d 651, 186 Or 471. 

45. Wash—State ex rel. Oregon- 
Washington R. & Nav. Co v, Wal¬ 
la Walla County, 104 P 2d 764, 5 
Wash 2d 95. 

46. ‘Ill —Public Utilities Commis¬ 
sion V. Smith, 181 NE 371, 298 Ill. 
161. 

Wash—State ex rel Oregon-Was^- 
ington R & Nav Co. v Walla Wal¬ 
la County. 104 P.2d 764, 5 Wash 
2d 96 

Evidence held pwOoleat to sustain 
findings or order 

Mo —State ex rel and to Use of Chi¬ 
cago Great Western R. Co. v. Pub¬ 
lic Service Commission of Mis¬ 
souri, 61 &W2d 78, 830 Mo. 729, 
certiorari demed Chicago Great 
Western Ik Co. v. Public, Service 
•Commission of State of Missouri, 
53 set. 89, 287 US. 1641, 7l L.Bd 
656. 

Okl—Ohi<kgo, R. L & P. R. Co. v. 

state, 225 P.2d 868. 

Or—^Biitcher v. Flagfg, 203 P.2d 661, 
186 Or ’471 

Pa —St. Peter's Roman Catholic Con¬ 
gregation of McKeesport v. Penn¬ 
sylvania Public Utility* Commis¬ 
sion, 64 A.2d 92, 161 Pa»Super. 64 
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error of law, or a violation of constitutional rights 
Where the necessary jurisdictional facts appear by 
implication, the order will not be reversed for want 
of adequate findings of jurisdictional facts.^8 

§ 161. Abolition and Removal of Grade Cross¬ 
ings 

Statutes as to the elimination of grade crossings are 
to be liberally and reasonably construed, having In mind 
their objectives. 

The desirability of abolishing grade crossings is 
generally recognized,^^ and authority for, and the 
procedure to be followed in, eliminating grade 
crossings is frequently provided by statute.^® The 
subject of grade crossing abolition may from time 
to time be regulated by the legislature and changes 
made in the statutes,51 and such changes may be 
made applicable to pending cases.®^ Statutes as to 
the elimination of grade crossings are to be liberally 
and reasonably construed, having in mind their ob- 
jectives,53 and should not be so construed as to 
produce absurd consequences.®^ The elimination of 
a grade crossing is a public improvement or proj¬ 
ect,®® even though the railroad will benefit there¬ 


by,®® but a declaration by the legislature that the 
work of eliminating railroad crossings is public 
work has been held not to enlarge the legislature’s 
power to regulate such work.®^ The public is af¬ 
fected by the elimination of a grade crossing both 
in the matter of the elimination of the crossing- and 
the cost of the separation.®® 

A railroad may abolish a grade crossing of its 
own motion, as where the abolition of grade cross¬ 
ings has been a declared policy of the state,®® 'or 
when required by law to construct and maintain 
bridges and passages at crossings and authorized to 
alter and grade highways so that public travel there¬ 
on shall not be impeded.®® 

§ 162. - Contracts and Agreements for 

Abolition or Removal 

Municipalities are generally authorized to enter into 
contracts with railroad companies to secure the aboli¬ 
tion of grade crossings. 

Municipalities are generally authorized to enter 
into contracts with railroad companies to secure the 
abolition of grade crossings,®^ and may also con- 


Wash—State ex rel. Oregon-Wash- 
ington n. & Nav Co v, Walla Wal¬ 
la County, 104 P 2d 764, 6 Wash 2d 
S5. 

47. 'Pa—St. Peter’s Roman Catholic 
Congregration of McKeesport v 
Pennsylvania Public Utility Com¬ 
mission, 64 A.2d 92, 161 Pa Super 
64. 

48. Vt.—Waterhury v. Central Ver¬ 
mont R. Co. 108 A 423, 93 Vt. 461 

51 C.J. p 678 note 5. 

49. NT—^Matter of Boston, etc, R 
Co, 72 N.Y.S. 32, 64 App.Div, 257,. 
affirmed 63 N.E, 1115, 170 N.T 
619. 

50. Neb.—Chlca'^ & N. W. Ry Co. 
V. County Board of Dodgre County, 
28 NW.2d 396, 148 Neb 648. 

Statute held complete ahd oompre- 
henslve 

Neb—Chicago & N.' W. Ry. Co. v. 
Coimty Board of Hodge County, 
supra,- 

lessee of a rsUlroad is the com¬ 
pany operating a railroad within 
the meamng of a grade crossing’s 
elimination act, so that It may be 
required . to' eliminate the grade 
crossing—Brie R. Co v. Public Util¬ 
ity Gomrs, 98 A. IS, 89 NJUaw 67, 
affirmed 103 A. 1062, 90 N J.Law 673, 
affirmed 41 B.Ct. 169, 254 US 394, 65 
LBd 322. 

51. Mass.—^In re Mayor and,Aider- 
men of, Taunton, 194 NK' '^19, 290 
Mass 118 

50. Maas -Htn re, Mayor, and Alder¬ 
men of Taunton, supra-r'In i;e City 


of Northampton, 33 N.B. 668, 168 
Mass 299. 

53. N T —City of New York v Malt- 

bie, 53 N.T S 2d 234, affirmed 53 
N.YS2d 953, 269 App Div. 662, 

appeal denied 54 NTS 2d 700, 269 
App Div. 685, affirmed 63 N.E; 2d 
119, 294 NY 931. 

54. N T.—City of New York v. 
Maltbie, supra. 

55. Md.—^Brehm v Tabler, 6 A 2d 
820, 6 A 2d 378, 176 Md 411, 

Neb.—Chicago & N. W Ry Co. v. 
County Board of Dodge County, 
28 N.W.2d 396, 148 Neb. 648 
N.Y.—^Long Island R. Co. v Depart¬ 
ment of Labor of State of New 
York, 247 NTS 278, 138 Misc 612, 
affirmed 177 NE. 17, 266 N.Y 498— 
Columbia Mach, Works v. Long 
Island R Co^ 41 N.Y.S 2d 681, re¬ 
versed on other grounds 47 N.Y >8 
2d 383, 267 APP Div. 682. 

State’s power of "supexvisloxL’’ 
over elimination of railroad grade 
crossings includes power to direct 
that work proceed in^ manner which 
will reasonably tend to promote effi¬ 
ciency and diminish demger of delay 
and interruption.—Long Island B. 
Go. V. Department of Labor of State 
of ISTew York, 17*7 N.B. 17, 266 N.Y. 
498. 

Street Improvements 
The necessary change or elevation 
of grades of streets and the depres¬ 
sion and elevation of railroad tracks 
crossing public streets, as author¬ 
ized by a statute,- abplishing grade 
crossings, are street improvements 
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for the benefit of the traveling pub¬ 
lic, within the police power for the 
conservation of the public safety 
and welfare—QVIorris v. Indianapolis, 
94 NB 705, 177 Ind. 369, AnnCas. 
1915A 65. 

56. Md—Brehm v, Tabler, 6 A 2d 
820, 6 A 2d 378, 176 Md 411, 

NY—^Long Island R. Co v Depart¬ 
ment of Labor of State of New 
York, 247 N.T S. 278, 138 Misc fel2, 
affirmed 177 N.B. 17, 266 NY. 498. 
57- N.T—Long Island R. Co, v. De¬ 
partment of Labor of State of New 
York, 177 NB 17, 266 NY, 498 
58. Mo—State ex rel. and to Use of 
S.t Paul & K. G Short Line R. 
Co. V Public Service Commission 
of Missouri, 92 S.W 2d 126, 33$ 
Mo. 724. 

69- Pa.—^Ritter v. Lehigh Coal, etc, 
Co., 16 PaDist 716. 

60. N J —West Jersey, etc,, R Co 
V. Waterford Tp, 66 A 167, 64 N. 
JBq. 663. 

51 C J. p 678 note 10 

I 61. Mich,—Case v. City of Saginaw, 
288 N.W. 367, 291 Mwjh. 130- 
N.C—Jones v. City of Durham, 147 
S E. 824, 197 N.C. 127 
61 C J. p 678 note 12, 

<?apacity and power of municipsJ cqr- 
,porations to-contract generally see 
Municipal Corporations j 976 et 
seq 

Special leg:islatioa oontrolling 

The provisions of Greater New 
York Charter that no contract not 
to be paid by^ aasessmenta on prop- 
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tract with the state with respect to the elimination of 
'such crossings.®^ Where the statute authorizes 
contracts by municipalities, a township may enter in¬ 
to such a contract,and where the statute au¬ 
thorizes a municipality to enter into contracts with 
oompames entering the city, it has the power to enter 
into contracts with railroads constructed wholly 
within the city limits.®^ Where the legislature has 
power m the first instance to authorize a contract 
between the municipality and a railroad as to the 
abolition of grade crossings, it may ratify and con¬ 
firm such a contract when made.®^ Where the ex¬ 
clusive power to determine the manner of crossing 
is vested in a commission, a railroad and a mu¬ 
nicipality may not determine the manner by agree¬ 
ment,®® but a contract between a municipality and 
a railroad is subject to the approval of the com- 
mission.®7 

Such a contract may not be created by implica¬ 
tion,®® and the expenditure of a sum of money by 
a highway commission in anticipation of a contract 
does not constitute a contract so as to prevent the 
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commission having control over crossings ordering 
abolition in accordance with another plan.®® Under 
some statutes, provision is made for the appoint¬ 
ment of commissioners, among whom representatives 
of the municipality shall be included for the negotia¬ 
tion of agreements for the accomplishment of such 
purpose and for the apportionment of the cost of 
the work, 70 and the validity of such a statute has 
been upheld,7i notwithstanding the existence of gen¬ 
eral statutes requiring the consent of the municipal¬ 
ity to the construction of railroad tracks on or across 
its streets;72 but a statute providing that the filing 
in court of the resolution of the municipal council 
as to the conditions of an elimination of grade 
crossings, together with the railroad company's ac¬ 
ceptance thereof, shall have the effect of a judicial 
decree is invalid as an interference with the judi¬ 
cial power of the courts.73 

Validity The validity of agreements entered in¬ 
to imder statutes of the character under considera¬ 
tion has been upheld,74 for example, as against such 


•erty benefited sliall be binding with¬ 
out indorsement by comptroller were 
not applicable to contract for con¬ 
struction of sewers in connection 
■with grade crossing elimination proj- 
•ect, and the special legislation au- 
thorizmg the grrade crossing elimi¬ 
nation was controlling—^Remo Engi¬ 
neering Corporation v City of New 
York, 23 NTS.2d 314. 260 AppDiv 
587, affirmed 36 NE2d 695, 286 N.T 
657. 

BesolutloiL ox ordinance 

Where statute authorized city to 
declare necessity for grade separa¬ 
tion by resolution and charter of 
city did not require that contracts 
entered into by city be by ordinance, 
city was authorized to enter into 
contract for the erection of combi¬ 
nation bridge and grade separation 
over an intersecting railroad by res¬ 
olution as against contention that 
proceedings should have been by oi^ 
dinance—Case v. City of Saginaw, 
288 N.W 357, 291 Mich. 130. 

Wiaenlng of highway 

Although the powers conferred on 
the municipality with regard to 
agreements are limited to the elim¬ 
ination of grade crossings, never¬ 
theless if It becomes necessary in 
order to eliminate the crossing that 
a street or highway should be wid¬ 
ened. the widening is a proper exer¬ 
cise of the power conferred—Whit- 
tingham v. Mlllbum Tp, 100 A 854, 
80 NJLiaw 344. affirmed 102 A 1054, 
1055, 90 NJ-Law 344. 348 
<kAtamplatlo]L of more faor xeaohiiiLg 
projeot 

County commissioners who pro¬ 
ceeded under statutory authority to| 


eliminate grade crossings had right, 
in considering public convenience and 
necessity, to contemplate entire proj¬ 
ect as it would be when completed, 
and to contract with railway com¬ 
pany that at proper time they would 
institute proceedings to vacate por¬ 
tion of road, and so to consider and 
contemplate did not constitute fraud, 
illegal collusion, or evidence of bad 
faith—Williams v. Chesapeake & O 
Ry. Co., 7 NB.2d 570, 64 Ohio App 
843 

Contract for performance of work 

(1) Where contract covering grade 
crossing elimination work expressly 
provided that project was being per¬ 
formed by railroad in conjunction 
with the transit commission, al¬ 
though contract named contractor 
and railroad as parties, law imposed 
on state obligation to pay expense 
of the project, which obligation was 
capable of enforcement in court of 
claims by appropriate action brought 
by appropriate party —^Tomasetti 
Const. Co. V. Long Island R Co. 63 
N.E,2d 78. 294 N.Y 601. 

(2) "Where state agreed to furnish 
certain materials for the relocation 
of a railroad line during construc¬ 
tion of a grade crossing separation 
project, delay in furnishing materi¬ 
al. which held up cement work un¬ 
til winter weather, constituted a 
breach of contract for which con¬ 
tractor could recover added costs, 
the state having given notice that it 
was ready to perform—W. Poley, 
Inc., V. State, 61 N.Y.S.2d 118 

62. Yt —^Menut & Parks Co v. Cray, 

39 A2d 342, 114 Vt, 41, 166 AL.R 

404. I 


63. N J —Whittingham v Millbum 
Tp. 100 A. 854. 90 NJLaw 844. 
affirmed 102 A 1054. 1066, 90 N.J 
Law 344, 348 

51 C J. p 679 note 18 

64. N J —^Morris, etc., Dredging Co. 
V. Jersey City, etc, R. Co., 46 A 
609, 64 N.JLaw 687. 

66. N.Y—^Ward v. Bne R. Co., 149 
N.Y S. 717, 87 Misc. 365, affirmed 
164 NYS. 94, 167 ApiP.Div 960. af¬ 
firmed 109 NB. 1096, 215 N.Y. 629. 

66. Mo —State v. Public Service 
Commission, 272 S.W. 957, 308 Mo 
359. 

67. N.Y.—Borek v. Colder, 74 N.YS 
2d 675, 190 Misc 866. 

Pa—Crown Products Co v. Pennsyl¬ 
vania Public Utility Commission, 
31 A 2d 913, 32 A 2d 305, 152 Pa 
Super 345 

68. U.S—Cmcinnati, N. O. & T P, 
Ry. Co V. City of Lexington, DC 
Ely, 86 F Supp 918. 

69. U.S.—^Lehisrh Valley R. Co. v. 
New Jersey Public Utility Comrs, 
N.J, 49 set. 69, 278 US. 24, 73 
L.E<L 161, 62 A L R. 806. 

70. Conn—^Mooney v. Clark, 37 A 
506, 1080, 69 Conn 241 

Apportionment of costs see infra S 
165. 

71. Conn—^Mooney v. Clark, supra 

72. N.Y.—^McCutcheon v. Terminal 
Station Commission, 111 NB 661, 
217 N.Y. 127. 

73. Ohio.—Stockwell v. New York, 
etc, R. Co, 10 Ohio N.P.,N S, 29. 

74. Mass —Old Colony R Co. v. 
Boston, 75 NB 184, 189 Mass. 116. 

51 C.J. p 679 note 22. 
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contentions as that they are without consideration/^ 
ultra vires the municipality/® or a surrender of the 
police power of the state'^'^ or of the municipality/® 
or that they are against public policyJ® A contract 
which gives a railroad a right forever to maintain 
overhead bridges is not a violation of a city charter 
provision prohibiting the granting of a franchise for 
more than a certain period of time.®® An agreement 
is not unlawful because it does not provide for the 
elimination of all grade crossings.®^ 

Construction and operation. Contracts for the 
elimination of a grade crossing are governed by the 
provisions of the grade crossing statutes and by 
other laws and statutes,®2 and general rules apply 
as to the construction of such contracts.®® Con¬ 
tracts of the character under consideration have 
been held to impose obligations on the railroad par¬ 
amount to its prior private contracts,®^ as, for ex¬ 
ample, as to the maintenance of a siding ®® A con¬ 
tract 'between a city and a traction company with 
respect to the maintenance of a bridge over a rail¬ 
road does not impose any contractual obligation in 
favor of the railroad.®® An ordinance as to sepa¬ 
ration of grades which is contractual in its nature 
is not affected by a subsequent statute conferring 
on a state commission authority to regulate the con¬ 
struction and use of railroad crossings ®'^ Where a 
contract is embodied within an ordinance, the en¬ 


tire ordinance may be resorted to to determine the 
meaning of the words employed.®® 

Amendment of contract or plan. Contracts made 
under statutes authorizing them may be amended 
when the amendments concern the security of life 
and property ®® Where the statute, under which 
the commission acts, provides that the general plan 
when adopted may be amended only in matters of 
detail, a plan which mvolves no change of grade 
may not be amended so as to compel the railroad 
company to reconstruct its terminals and change 
the elevation of its tracks.®® 

Procedure on failure to agree. Where grade 
crossings are to be abolished by agreement, in some 
jurisdictions the statutes provide that, on failure 
to agree, the railroad or municipality may by peti¬ 
tion submit the matter to a court, and the court 
may thereupon adopt the most reasonable and prac¬ 
ticable of the plans submitted by the parties,®^ 
which may require a reasonable lateral diversion of 
the street or railroad where vertical elevation or 
depression of the tracks is impracticable.®® The 
petition must show an attempt to reach an agree¬ 
ment.®® A provision for the arbitration of dis¬ 
agreements between the parties to the contract has 
been held valid.® ^ 

Enforcement of agreement. In an action by a 
municipality to compel compliance with the con- 


Almse pf dlfforetioiL 
Eviden'ce was held insufficient to 
sustain flndinff of arbitrary abuse of 
discretion by city, contracting: with 
railroad company for grrade separa- 
rations, because of wide discrepancy 
between agrreed cost of railroad un¬ 
derpasses and value of street rigrhts 
of way, acquired from railroad by 
city, and jury's findingrs of reason¬ 
able cost and value thereof—City of 
Beaumont v. Priddie, Civ App, 65 S 
W.2d 434, reversed on other grounds 
Texas & N*. O. R Co v Priddie, 96 
S W.2d 1290, 127 Tex 629. 

75. NT—Ward v. Erie R, Co. 149 
NTS 717, 87 Misc. 365. affirmed 
164 N.TS. 94. 167 AppDiv. 960, af¬ 
firmed 109 N.E 1096, 215 N.T 629. 

51 C J IP 679'note 24 

76. N.Tj—W« u*d V. Erie R. Co., su¬ 
pra. 

Pa-“—Pittsburg’h, etc, R Co. v. Mc¬ 
Kees Rocks, 136 A. 227, 287 Ra 
311. 

77. NT.—WajTd v. Erie R. Co, 149 
N.T.S. 717, 87 Misc 366, affirmed 
164 NY.S. 94, 167 App Div. 960, 
affirmed 109 N.E. 1096, 215 N.T 
629. 

61 C.J. p 679 note 26. 

7a Mo,—'Eansaa City v, Kansas 
City Terminal R Co., 25 SW.2d 
1056, 324 Mo. 882, 


79. NT.—Ward v Erie R. Co, 149 
NTS 717, 87 Misc. 365, affirmed 
154 NTS. 94, 167 AppDiv 960, 
affirmed 109 N.E. 1095, 216 N.T 
629. 

51 CJ p 679 note 28. 

80- N T —^Long* Island R. Co. v 
Sherwood. 136 N.TS. 762. 

81. NT —^McCutcheon v. Terminal 
Station Commission, 111 NE. 661, 
217 NT. 127. 

82. N.T —Tomasetti Construction 
Co V. Long Island R Co, €3 N 
B2d 78. 294 N.T 601—Borek v. 
Colder, 74 NTS 2d 675, 190 Misc. 
366—Tomasetti Const Co v. State, 
69 NTS 2d 863, 186 Misc 790. 

83. Wash —City of Seattle v. North¬ 
ern Pac R Co., .121 P.2d 382. 12 
Wash.2d 487. 

Policy 

The meaning of the word "policy" 
in constitutional amendment author¬ 
izing city to construct, maintain, and 
operate one or more railroad passen¬ 
ger stations and as an incident there¬ 
to to eliminate certain grade cross¬ 
ings did not control meaning of 
that word as used m contract entered 
into under the amendment.—^Hoteurd 
v. City of New Orleans, 35 So.2d 752, 
213 La 843, aPPeal dismissed 69 
Ct. 67, 335 U.'S. 803, 98 360 , i 

84k N.J.—Swift V. Delaware, etc., R. I 
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Co, 57 A. 456, 66 N J.Eq. 34, affirm- 
ed 58 A. 939, 6$ NJEq. 452 

85. N J.—Swift V. Delaware, etc, R, 
Co., supra. 

51 C.J. p 679 note 82. 

86. IT S.—Cincinnati, N O. & T. P. 
Ry. Co. V. City of Lexingrton, D. 
CKy, 86 P.Supp. 913. 

87- Mo —Kansas City v Kansas 
City Terminal R Co, 25 S,W.2d 
1056, 324 Mo. 882 

51 C J p 679 note 33. 

88. Mo—Kansas City v. Kansas. 
City Terminal R. Co, supra. 

51 C J. p 679 note 36 

89. N J.—American Malleables Cov 
V. Bloomfield, 85 A. 167, 83 NJ. 
Law 728. 

90. NT—Lehigh Valley R Co. v. 
Adam, 68 NB 666, 176 NT 420. 

91- Ohio.—Sandusky v. Baltimore, 
etc. R Co., 128 NE 84, 101 Ohio 
St 225 

51 C J p 680 note 41. 

92. Ohio.—Sandusky v. Baltimo?^ 
etc., R. Co., suipra. 

93. Ohio.—Arbaugh v. Baltimore, 
etc., R Co., 135 N E. 381, 1Q4 Ohio 

' St. 110 

94. lia,—^Hotard v. City of New Or¬ 
leans, 35 So 2d 752, 213 La 843, 
appeal dismissed 69 S.Ct. 57, 835 
tF.S. 803, 93 LuZSd. 360. 
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tract, collateral matters as to title and maintenance 
of new crossings will not be considered.®® Insol¬ 
vency or financial diflSculty will not relieve a rail¬ 
road from performance of its contract®® The rail¬ 
road may enjoin construction in violation of its 
agreements.®*^ 

Annulment or relief against agreement. The 
judgment of the municipality as to the necessity 
of eliminating grade crossings will not be reviewed 
in the absence of statutory provision therefor,®® 
and a court of equity will not interfere with a con¬ 
tract unless on strong and conclusive evidence to 
justify such interference ®® One who appeared and 
objected to a proceeding for the elimination of a 
grade crossing, not being a party to the proceed¬ 
ing, may maintain a taxpayer’s suit to annul an 
agreement between the railroad and the municipal¬ 
ity,^ and, where the suit is in equity for injunctive 
relief, the rights of plamtiif, where dependent on a 
statute, are to be determined with respect to the 
statute in force at the time when the relief, if any, 
is to be awarded® An injunction to restrain the 
performance of an agreement between a railroad 
and a municipality will not be granted a taxpayer 
where there is no reason why it should be granted® 


§ 163- - Power to Require Abolition or 

Renoioval 
a In general 

b Public boards or commissions 
c IMunicipal corporations 
d Courts of equity 
e Special commissions 

a. In General 

The state in the exercise of Its police power may 
require the elimination of grade crossings between rail, 
roads and streets or highways. 

The elimination of grade crossings has been held 
to be a matter of state-wide concern,^ and the state, 
in the exercise of its police power, may require the * 
abolition or elimmation of existing grade crossings 
between streets or highways and railroads,® or it 
may require such abolition by statute under a re¬ 
served power to alter or amend the charter of the' 
railroad® The state may confer such power on 
mumcipalities,'^ or it may act through the instru¬ 
mentality of a commission,® which may be either 
general or special,® or it may act through some 
other state agency.^® The police power of the state 
may not be alienated by contract^^ 


95. Mo —^Kansas City v. Kansas 
City Terminal B. Co., 25 S-W.Sd 
1055, 324 Mo. 882. 

96. Ky.—^Pennsylvania R. Co. v. 
City of LfOnlsville, 126 S.W.2d 840, 
277 Ky 402. 

Mo —Kansas City v. Kansas City 
Terminal R. Co.. 25 S.W2d 1055. 
324 Mo 882 

97. N.Y.—^Elrie R Co. v. BuHCalo, 73 
NE 26, 180 N.T. 192. 

98. N.J—Swift V. Delaware, etc, R 
Co, 57 A 466, 66 N J.Eq. 34, afllrm- 
ed 58 A. 939, 66 N.JEq,. 452 

99. Pa.—Chew v. Philadelphia. 101 
A. 916, 257 Pa. 589, L R.A.1918A 
986. 

1. N.Y —rCoykendall v. Elmgston, 
188 K.Y.S. 769, 115 Miac. 557 

2 . N.Y.—Coykendall v. Kingston, 
supra. 

3. N.Y.—Society for Prevention of 
Municipal Wajste, etc. v. Mitchell, 
166 N.YS 17, 99 Misc. 562 

4. Cal.—Constantine v. City of Sun¬ 
nyvale, 204 P.2d 922, 91’ Cal.App 2d 
278. 

S., N.J.—^Public iServlce Coordinated 
Transport v Board of Public Util¬ 
ity Com*rs, 33 A 2d 579, 130 NJ 
Law 409, affirmed 85 A.2d 895, 131 
NJ.Law 226. 

NY.—^In re Elimination of Existing 
mghway-Railroad Crossing at 
Gate Grade of Lehigh Valley R 
Co. la Village of Spencer, Tioga 
County, 5 N.Y.S.2d 946, 264 App. 


Div 412—In re New York, 0 & W 
Ry Co.. 280 NYS 174, 244 App 
Piv 664, affirmed In re New York, 
O. & W. Ry at Seneca St. xn City 
of Oswego, 3 NE2d 188, 271 N.Y 
667. 

Tex.—City of Beaumont v. Priddie, 
Civ.App, 66 S.W.2d 434, reversed 
on other grounds Texas & N O R 
Co. V Priddie, 95 SW2d 1290, 127 
Tex. 629. 

51 C J. p 680 note 63. 

Requiring elimination of grade 
crossing as. 

Demal of due process see Consti¬ 
tutional Law § 698 
Demal of equal protection of laws 
see Constitutional Law § 518 
Impairment of obligation of con¬ 
tracts see Constitutional Law 
$ 333. 

Interference with interstate com¬ 
merce see Commerce § 78. 

6. U S.—New York, etc, R. Co v. 
Bristol, Conn, 14 s“Ct. 437. 161 
US 656, 38 LEd 269. 

61 C.J. p 681 note 57.. 

Reservation of (power to alter or 
amend charter see supra S 18. 

7. N Y.—People v. Public Service 
Commission, 114 N.B 1060, 220'N. 
Y 1, 

51 C.J. p 681 note 54. 

County, had right to improve coun¬ 
ty highway for purpose of eliminat¬ 
ing railroad grade crossing—Sher¬ 
lock V. Mobile’ County; '2 So 2d 406, 
241 Ala. 247. 


Xiocatioiii. of viaduct 
Where statute authorized commis¬ 
sioners of District of Columbia to 
eliminate railroad grade crossing by 
constructing viaduct north of pres¬ 
ent line of avenue as might be de¬ 
termined by the commissioners, fact 
that viaduct was not entirely north 
of avenue did not require determma- 
I tion that viaduct as constructed was 
not authorized and was not within, 
terms of statute, ^ especially where 
statute left to discretion of commis¬ 
sioners exact location of viaduct — 
Ralph v Hazen, 93 P.2d 68, 68 App. 
D.C 65. 

8. Ill.—City of Chicago v Illinois 
Commerce Commission ex rel Chi¬ 
cago & W. L R, Co.. 190 N.E, 896, 
355 m 501 

N C —^Broadhurst v. Blythe Bros. Co, 
17 S.E2d 646, 220 N.O. 464. 

51 C J. p 681 note 56. 

Delegation of legislative power to 
abolish grade crossings generally 
see Constitutional Law S 138. 

9. Conn.—^Appeal of New York, etc., 
B Co., 26 A. 122, 6^ Conn. 627. 

61 CJ p 681 note 66. 

10. N.T.—SoIIsat Bealty Cbrp v. 
State, 16'NTS 2d 649, 1T2 Misc 

' 981, affirmed 29 NTS 2d 622, 262 
App DIv 944, rear'^ment denied 
SO NTS 2d 702, 262 AppDiv 987, 
affirmed 42 NEI2d 13, 288 N.T. 647. 

11. IT S —Erie B Co r. New Jersey 
iE^iblio Utility Comrs, NJ, 41 S. 
Ct 169,. 254 U S. 394, »6 UEd. 322 

61 C J p 681 note 68. . i 
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The public safety is the primary consideration in 
determining the necessity and extent of a grade 
crossing elimination.^^ The power to eliminate 
grade crossings must be reasonably exercised^S 
and its exercise is always subject to judicial re¬ 
view on the question of reasonableness Danger 
to the public will not justify great expenditures, 
unreasonably burdening the railroad, when less ex¬ 
penditure may reasonably accomplish the object of 
the improvement and eliminate the danger^® In 
order to be authorized by the police power, the ad¬ 
vantage to be gained by the elimination of a grade 
crossing must be real and substantial and must af¬ 
fect enough individuals so that it may reasonably 


be said tfiat the public, and not an isolated few^ 
are benefited.^® The power may not be used to 
accomplish some other purpose not reasonably in¬ 
cident to the elimination of grade crossings, 

b. Public Boards or Commissions 

Stat& boards and commissions, usually those in¬ 
trusted with the general control and regulation of rail¬ 
roads, are frequently given general control with respect 
to the elimination of grade crossings. 

State boards or commissioners, usually those in¬ 
trusted with the general control and regulation of 
railroads, are frequently given general control with 
respect to the elimination of grade crossings!^® 
Their powers are controlled by the statutes confer- 


12. N.Y. —^In re Elimination of Cree- 
don Crossingr, 248 N.T.S. 284, 231 
Appl>iv. 631. 

13. Tex,—City of Beaumont v Prid- 
die, CivApp., 66 SW2d 434, re¬ 
versed on other grrounds Texas & 
N. O. R. Co. V. -Priddie, 96 ‘S.W.2d 
1290. 127 Tex. 629 

14. Tex—City of Beaumont v. Prid- 
die, CivApp., 66 SW2d 434, re¬ 
versed on other srrounds Texas & 
NOR. Co. V Priddie, 96 S.W.2d 
1290, 127 Tex. 629. 

15. 17 S.—^Lehigrh Valley R. Co. v. 
Board of Public Utility Corners of 
New Jersey, N.J., 49 SOt. 69, 278 
US. 24, 73 L..Ed, 161, 62 AKR. 
805 

NT.—In re Existing- Hjgrhway-Rail- 
road Crossings at Grade Operated 
by New Tork Cent. R. Co., 296 NY. 
6 831* 251 AppDiv 72 
Di8proportioi& hetweea. heneflt and 
expense 

[Public should not be compelled to 
share in expense of elimination of 
grade crossings, which expense is out 
of all proportion to benefit to be 
derived from Improvement.—^In re 
Existing Highway-Railroad Cross- 
jngfs at Grade Operated by New York 
Cent. R. Co., supra. 

16. NT.—^In re New York, O. & W 
Ry Co., 280 N.Y.S. 174, 244 App 
3>iv. 664, affirmed In re New York, 
O & W. Ry. at Seneca St. in City 
of Oswego, 8 N.B.ad 188. 271 N.T.' 
667 

17. NT.—Long Island R Co v. De¬ 
partment of Labor of State of 
New York, 247 N.Y.S. 278, 138 Misc. 
612. affirmed 177 N.B. 17, 256 NT. 
498: 

18. Cal.—City of San Mateo v. Rail¬ 
road Commission, 08 P2d 713, 9 
Cal 2d 1—S H Chase Lumber Co 

' V. Railroad Commission of State of 
California, 300 P. 12, 212 Cal. 691. 
Ill—Chicago,-N.. S. & K. R. Co. v. 
Dlmois Commerce Comimsslon ex 
rel. Department of Public Works 
and BuUdings; 18 N.E2d 17<7, 864' 
lU. 68. . . , 


Mo—State ex reL Kum v Hughes, 
163 SW2d 46. 348 Mo 177—State 
ex rel. Alton R Co v Public Serv¬ 
ice Commission, 70 S W 2d 67, 834 
Mo. 996—State ex rel Town of 
Carrollton v. Public Service Com¬ 
mission of Missouri, 63 S W 2d 26 
Neb—Chicago & N. W. Ry Co v. 
County Board of Dodge County, 28 
N.W2d 396. 148 Neb 648—Butler 
County V. Chicago & N. W. Ry. Co, 
263 NW. 896, 130 Neb. 76. 

N J —Neureiter & Horre v. Central 
I B. Co of New Jersey, 200 A. 764, 

. 124 NJ.Bq 163—R. & A Realty 

Corp. V Pennsylvania R Co, 8 A 
2d 293, 16 NJMisc 637—Pennsyl¬ 
vania R Co. V Board of Public 
Utility Com'rs, 180 A 661, 13 N. 
J.Misc 766, appeal dismissed 184 
A 842, 116 NJLaw 627. 

NT—^In re Elimination of Existing 
Highway-Railroad Crossings at 
Grade of Railroads Operated by 
Pennsylvania Railroad Co., 299 N. 
T.S 693, 263 APp.Div. 404, reargu¬ 
ment denied In re Earnham-Irving 
State Highway, 4 N.Y.S 2d 163, 254 
APP.D 1 V 634, and 4 N.Y.S 2d 166, 261 
AppDiv 634, affirmed In re Parn- 
ham-Irving State BEighway in 
Town of Brant, 19 N.B 2d 916, 280 
N.T. 496 

Pa.—^Bartron v. Northampton Coun¬ 
ty, 19 A 2d 263, 342 Pa 163—Penn¬ 
sylvania R, Co. V. Pennsylvania 
Public Utility Commission, 36 A 2d 
588, 164 Pa Super. 86—^Borough of 
Middletown v. Pennsylvania Pub¬ 
lic Utility Commission, 17 A 2d 904, 
143 Pa,Super- 444—^Lehigh & New 
England R. Co. v Public Service 
Commission of Commonwealth, 191 
A 388, 126 Pa.Super. 666. 

Utah—Provo City v Department of 
Business Regulajtion, 218 P.2d 676. 
61 C J. © 681 note 62. 

legislative powef- 

'Making of' regulatlohs governing 
separation of graded by railroads is 
exercise of legislative or admmis- 
trative power, not Judicial jiower^ 
In re Chica.gOiL 1 St P. & P« R» Co., 
D.C.Minn..- 60 F 2d 430. 
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Police power 

In grrade crossing eliminations, the 
public utility commission exercises 
the police power of the common¬ 
wealth—^Philadelphia Suburban Wa¬ 
ter Co V. Pennsylvania Public Util¬ 
ity Commission, 78 A 2d 46, 168 Pa. 
Super 360 

Plenary and exclusive inrisdictiosi 

(1) Commerce commission's juris¬ 
diction over all phases of grade 
crossing regulation is plenary and 
exclusive.—City of Chicago v. Illinois 
Commerce Commission ex rel Chi¬ 
cago & W 1. R Co, 190 N-B. 896,* 
366 HI. 601. 

(2) The powers of public utility 
commission are plenary with relation 
to crossing of railroad tracks by 
highways and construction of bridges 
or viaducts for elimination of grade 
crossings of railroads —^Department 
of Highways of Pennsylvania v. 
Pennsylvania Public Utility Commis¬ 
sion, 14 A2d 611, 141 Pa Super. 376. 

Protection, of public travel 

The statute authorizing the board 
of public utility commissioners to 
act in eliminating danger at grade 
crossmgs evidences legislative poli¬ 
cy to (protect public travel.—^Hudson 
County V. Board of Public Utility 
Com'rs, 8 A2d 566, 123 N.JLaw 204, 
affirmed 12 A 2d 878, 124 N J.Law 
563, and 12 A2d 879, *124 N.JXaw 
664 

Plan, for Improvement of highways 

A certificate of public convenience 
evidencing public utility commis¬ 
sion’s approval of abolition of rail¬ 
road crossings and erection of new 
overhead crossing was nec^essary, 
and commission had exclusive Juris¬ 
diction over a part of the project, 
notwithstanding the elimination' of 
the crossings and the constriction of 
the overhead crossing were part of 
a comprehensive plaji of the depart¬ 
ment of highways for the relocation 
wd improvement of a state highway. 
—S^erset County v Pennsylvania 
Public Utility Commission, 1 A 2d 
806, 132 Pa.Super. 686. 



§ 163 


EA1LR0AD8 


74 C.J.S. 


ring them and, where their powers conflict with 
those which would otherwise fall within the juris¬ 
diction of municipal or highway authorities with 
respect to the control of streets or highways, the 
latter must give way, 20 and the action of a state 
agency in eliminating a grade crossing within a 
municipality has been held not to be an invasion 


of municipal powers.®^ 

The commission may ordinarily determine the 
manner in which the separation is to be made,2® 
the drainage requirements,23 the clearance of a 
viaduct,24 and, if an underpass is required, the com¬ 
mission may regulate the width of the road there- 


19- Pa—^Borou£:h of "WliitaJcer v. 
Pennsylvania Public Utility Com¬ 
mission, 60 A 2cl 341, 163 Pa Super 
238—Somerset County v Pennsyl- 
vcmia 'Public Utility Commission, 
1 A 2d 806, 132 Pa Super. 585. 

51 CJ*. p 681 note 68 
Power eoLtial to that of leglslatture 
ITJ.—West Jersey & S P. Co. v 
Public Utility Corners, 152 A. 878, 8 
KJMisc 899. 

All neoessavy authority 

The Grade Crossing; Elimination 
Act confers on the public service 
commission all the authority neces¬ 
sary to discharge the function of 
eliminating grrade crossings—City of 
New Tork v. Maltbie, 53 N.T.S 2d 
234. affirmed 63 N.Y S 2d 953, 269 
App.Biv. 662, appeal denied 54 N.Y S | 
3d 700, 269 AppBiv 685, affirmed 63 
N,E.2d 119, 294 NY 931. 

'Xitaral Interpretation 
Okl.—^Kansas City Southern Ry Co 
V, Citizens of Westville, 89 P.2d 
320, 184 Okl. 100, certiorari denied 
55 set 774. 306 U.S. 658. 88 LEd. 
1055. 

Property owned by government 
The proviso that no property own¬ 
ed by Commonwealth or any munici¬ 
pal corporation thereof at effective 
date of act should be subject to pub¬ 
lic utility commission was not In¬ 
tended to nullify plenary power vest¬ 
ed in commission to appropriate 
property for abolition of grade cross¬ 
ings, and to determine ipoint at which 
and manner m which crossing may 
he constructed, altered, relocated, or 
abolished.—^Borough of Whitaker v. 
Pennsylvania Public Utility Com¬ 
mission, 60 A 2d 341, 163 Fa Super. 
238. 

Pnbllo utlUty facilities 

Commission possesses power to 
compel a public utility to remove its 
facilities from vacated highway—- 
Philadelphia Suburban Water Co. v 
Pennsylvania Public Utility Commis¬ 
sion, 78 A 2d 46, 168 Pa.Super. 360. 

20. HI.—City of Chicago v. Xlhnols 
Commerce Commission ex rel Chi¬ 
cago & W. I. B. Co., 190 NE 896, 
356 HI. 501 

N.Y—Solkat Realty Corp. v. State. 
16 N.Y.S,2d 649, 172 Misc 981, af¬ 
firmed 29 N.Y S 2d 622, 262 App. 
Div. 944, reargument denied 30* N. 
Y.S2d 702, 262 AppBlv. 987. af¬ 
firmed 42 N.E 2d 13, 288 N.Y. 547. 
Okl.—^Kansas City Southern Ry Co. 
T. Citizens of Westville, 89 P2d 


320, 184 Okl. 100, certiorari denied 
59 S Ct. 774, 806 U S. 658, 83 L. Ed 
1065 

Pa—Somerset County v. Pennsyl¬ 
vania Public Utility Commission, 1 
A.2d 806, 132 Pa.Super. 585. 

61 C J. p 682 note 64. 

City subseauently organized 

The railroad commission has au¬ 
thority under constitution and stat¬ 
utes to abolish hazardous and unnec¬ 
essary grade crossings with railroad 
performing state-wide service, which 
IS binding on cities organized un¬ 
der general law and on those cit¬ 
ies organized under general law at 
time of adoption of constitutional 
amendment retaining m cities such 
vested power of control over public 
utilities as they then possessed, even 
though such cities were thereafter 
organized under freeholder charters, 
on ground that authority is germane 
to regulation of railroads performing 
state-wide service—City of San Ma¬ 
teo V. Railroad Commission, 68 P.2d 
713, 9 <5al.2d 1. 

Contraerb with railroad 
Where municipality closed cross¬ 
ing pursuant to agreement with rail¬ 
road, which performed its part of 
the bargain, commission could order 
its reopemng since closing of cross¬ 
ing was unauthorized and commis¬ 
sion was not estopped—Kansas City 
Southern By Co. v. Citizens of West- 
ville, 89 P2d 320, 184 Okl. 100, cer¬ 
tiorari denied 59 S.Ct. 774, 306 U.S 
658. 83 H Ed. 1055. 

Bridges 

The act (providing all bridges on 
state highways in cities of the third 
class shall be taken over by the de¬ 
partment of highways and thereafter 
be maintained at the sole expense of 
the Commonwealth does not diminish 
the plenary power of the public util¬ 
ity commission under the law con¬ 
ferring power on the commission to 
j regulate construction, alteration, or 
I abolition of crossings of one utility 
I by another and requiring the work 
incident thereto to be performed by 
the utility or municipal corporation 
concerned or by the commonwealth 
—City of Butler v Pennsylvania 
Pubbe Commission, 75 A.2d 611, 167 
Pa, Super 463—City of Wilkes-Barre 
V Pennsylvania Public Utility Com¬ 
mission, 63 A 2d 452, 164 Pa.Super 
210 . 

21. Mich—Case v City of Saginaw, 
288 N.W 867, 291 Mich. 130. 

Pa-—^Borough bf Middletown v. 

620 


Pennsylvania Public Utility Com¬ 
mission. 17 A 2d 904, 143 Pa Su¬ 
per 444 

Special oommiszio]! 

The statutes giving the (public 
utility commission exclusive juris¬ 
diction over construction and aboli¬ 
tion of grade crossingrs and approv¬ 
al of contracts between cities and 
utilities are not violative of the con¬ 
stitution prohibiting the delegation 
of municipal functions to any *'spe- 
cial commission*' since the commis¬ 
sion IS not a “special commission.**— 
Crown Products Co. v. Pennsylvania 
Public Utility Commission, 31 A 3d 
918, 32 A 2d 305. 152 Pa.Super. 345 

22. Mo.—State ex rel. and to Use of 
Kansas City Southern Ry. Co. v 
Public Service Commission, 80 S. 
W.2d 112, 326 Mo. 862. 

N.Y.—Consolidated Edison Co of N 
Y. V State, 97 NY.S2d 431, 276 
AppDiv 677, affirmed 98 NB2d 
687, 302 NY. 711—-In re Elimina¬ 
tion of Existing Highway-Rail¬ 
road Crossings at Grade of Rail¬ 
roads Operated by Pennsylvania 
Railroad Co, 299 NYS 693, 252 
I AppDiv 404, affirmed In re Btai- 
ham-Irving State Highway in 
Town of Brant, 19 NE,2d 915, 380 
NY. 495 

51 C J p 682 note 65. 

Capacity of bridge 

Pact that bridge, substituted by 
state roads commission for eliminat¬ 
ed railroad grade crossing as farm 
crossing over railroaA, was designed 
to bear load of only eight tons and 
farm owner sometimes sent out 
heavier loads did not render new way 
unreasonable outlet.—^Brehm v. Tab- 
ler, 5 A 2d 820, 6 A.2d 378, 176 Md 
411 

Xaoonveiiienoe to railroad in rear¬ 
ranging its sidings made necessary 
by underpass construction for ac¬ 
commodation of its patrons was held 
not to Justify rejection of underpws 
in favor of overheeid crossing.—^In re 
Elimination ,of Highway Grade 
Crossings in Town of Canton, St 
Lawrence County, 242 NY.S. 601, 
229 App Div. 607, appeal dismissed 
174 NE 695, 265 N.Y. 820. 

23. Mo—Chicago, etc, R. Co v. 
State Highway Commission, 17 S 
W.2d 536, 322 Mo. 419. 

24. Mo.—State v. Public Service 
Commission, 295 S.W. 86, 317 i^o. 
172. 
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under,25 and the curve in the road so as to make 
It cross more nearly at right angles;®® or it may 
extend a crossing over the entire right of way of 
the railroad,®"^ or order whatever is necessary and 
incidental to the change of grade,®8 such as changes 
in property and facilities of the railroad ,22 reloca¬ 
tion of a portion of the tracks,30 relocation of a 
spur track,31 construction of supporting abutments 
within the liimts of the highway,32 a change in the 
location of trolley tracks on the street or highway,33 
or construction of a farm crossing,34 and it may 
provide for a contingent widening of the highway 
in the near future ,3® but the construction of a 
crossing abolishing a grade crossing may not be or¬ 
dered because of some contingency which may not 
happen, the crossing not having any present use.® 6 


The commission has no authority as an independ¬ 
ent matter to discontinue existing highways or lay 
out new ones,37 hut, when necessary in order to 
eifect the abolition of a grade crossing, the com¬ 
mission may change the location of the highway,3® 
or may order a change in the grade of streets,3® 
or the highway or a portion thereof may be dis¬ 
continued and another substituted,40 such changes 
being deemed to be merely alterations in the ex¬ 
isting way and not an independent discontinuance 
or construction of a new way,4i and such additional 
land may be taken as is necessary for effecting the 
change.^® Where a g^ade crossing is eliminated 
by a change of grades, near-by crossings may be 
closed,43 and the commission need not furnish a 
new crossing for each grade crossing which it or- 


25. NX—Lehlsrli Valley R. Co. v. 
Public Utility Oomrs, 137 A. 442, 
5NXM1SC 659. 

26. NJ—^Lehigrb Valley R. Co. v. 
Public Utility Comrs, supra- 

27. N.T,—^In re State Commission of 
Highways. 146 NE 879, 239 NT 
279. 

28. NX—^Benton & Holden v Cen¬ 
tral R. Co. of New Jersey. 194 A 
805, 122 NJBq 309, affirmed 196 
A 352, 123 N JEa. 163. 

51 C.X p 682 note 71. 

29- N.T —In re Elimination of 

Highway-Railroad Crossing, City 
of Buffalo, 64 NT.S2d 764, 271 
AppDiv. 266, appeal dismissed In 
re New Tork Cent R. R., 78 N B 2d 
596, 297 NT. 246 
51 C J. ip 682 note 72 
Ballxoad station; signal system 
In the elimination of grade cross¬ 
ings, a new railroad station and a 
new signal system were incidental 
Improvements which the public serv¬ 
ice commission could order with the 
elimination and compel the railroad 
to pay for.—^In re Elimination of 
Highway-Railroad Crossing, City of 
Buffalo, 64 NYS.2d 764, 271 App 
Div 266, appeal dismissed In re New 
York Cent. R. R, 78 NB2d 596, 297 
N.T. 246. 

30. N.T.—Matter of New Tork 
Cent, etc, R. Co, 121 NT.S, 528, 
136 App.Div. 766. 

Necessity for chaaige 

Public service commission may 
make order requiring railroad to 
abandon its road and to relocate its 
tracks at another (point, but such or¬ 
der can only be made where change 
of location is necessary to effect 
elimination of dangerous crossing, 
and change cannot be ordered unless 
it IS reasonably necessary to abolish 
such crossing, and necessity must be 
shown by clear and convincing evi¬ 
dence.—^In re Existing Highway- 
Hallroad Crossings at Grade Operat¬ 


ed by New York Cent. R. Co., 295 N. 

T'S 831, 261 App.Div 72. 

31. Conn—Appeal of New Tork, 
etc, R Co, 63 A. 314, 76 Conn. 264 

RI—Armour v. New York, etc, R 
Co, 103 A 1031, 41 R.I. 361. 

32. Conn—^Bristol v. New England 
R Co, 39 A 235, 70 Conn- 306, 40 
LiRA 479 

51 O J. p 682 note 75. 

33. NT.—^New Paltz, etc, Tract 
Co V Central New England R. Co, 
147 NTS. 624, 84 Misc. 628 

51 C J p 683 note 76 

34. Vt—Sayers v. Montpelier, etc, 
R Co, 97 A 660, 90 Vt. 201, Ann 
Casl918B 1050 

35. N T.—^Matter of New York Cent 
R Co, 235 NT.S. 606, 226 App 
Div 447, affirmed 170 NE 152, 252 
NY 683. 

36. Neb—Sarpy County v. Omaha, 
etc., R Co, 218 N.W. 403, 116 Neb 
616. 

61 C J p €83 note 79. 

37. Conn—^3>oolittle v. Branford, 22 
A 336, 69 Conn 402 

61 C J. p 683 note 80. 

38. Conn—Appeal of Town of And¬ 
over, 156 A 717, 113 Conn. 494 

Ind—^Evansville, I. & T. H R. Co. v 
Board of Com'rs of Gibson County, 
199 N.E 683, 210 Ind. 74. 

61 C.J. p 688 note 82. 

39. N.J.—^Benton & Holden r. Cen¬ 
tral R Co of New Jersey, 194 A 
806, 122 NJEq. 309, affirmed 196 
A 362, 123 NJEq. 163. 

NY—Solkat Realty Corp. v State, 
16 NYS.2d 649, 172 Misa 981, af¬ 
firmed 29 •N.T.S.2d 622, 262 App. 
Div. 944, reargrument demed 30 N. 
Y.S.2d 702, 262 Apip.Div. 987, affirm¬ 
ed 42 NE.2d 13. 288 N.T. 647. 

4a Cal.—S H Chase Lumber Co. v. 
Railroad Commission of State of 
California, 80Q P. 12, 212 Cal. 691. 

61 C J. p 683 note, 84. 
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Power to determine usefulness of 
highway 

(1) Under statute governing dis¬ 
continuance of portion of state high¬ 
way due to grade crossing elimina¬ 
tion, determination that such por¬ 
tion of highway is no longer useful 
as part of state system need not be 
made by department of public works, 
and may be made by public service 
commission.—^Isaac v. Town of 
Queensbury, 12 N.E.2d 786. 277 NY. 
37, reargument denied 16 NE2d 73, 
278 N.T 483 

(2) The public utility commission, 
in exercise of the police power, is 
authorized to abandon or vacate such 
highways or portions of highways as, 
in opinion of commission, may be 
rendered unnecessary for public use 
by the construction, relocation, or 
abandonment of grade crossings — 
Philadelphia Suburban Water Co v. 
Pennsylvania Public Utility Commis¬ 
sion, 78 A2d 46, 168 Pa Super 360 

41. Conn.—Doolittle v. Branford, 22 
A 336, 59 Conn. 402. 

42. Me—Maine Cent R. Co v Ban¬ 
gor, etc, R. Co., 36 A 1060, 89 
Me 665. 

Mo —State v. Public Service Com¬ 
mission, 267 SW. 102, 806 Mo. 149. 
NT.—^In re Elimination of Highway- 
Railroad Crossing at Grade In Vil¬ 
lage of Burdett, Schuyler County, 
190 NE 844, 264 N.T 196 

43. NY.—Matter of Buffalo Termi¬ 
nal R Co., 106 N.T S. 665, 669. 122 
AppDiv 69, 896, affirmed 84 N.E 
1121, 192 N.T. 684. 

61 C.J p 683 note 83. 

Closlxig underpass 

The power of state highway com¬ 
mission, after construction of an 
overhead bridge over railroad tracks 
replacing an underpass, to order the 
underpass closed was implied, if not 
expressly covered, in language of 
statute authorizing commission not 
only to abandon roads where advisa¬ 
ble, but, on relocation, to substitute 
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ders closed,^^ 

A commission authorized to alter or abolish any 
grade crossing may not close a highway by abol¬ 
ishing a railroad crossing, but in suc^h case the 
power of the conmission is limited to requiring a 
separation of grades or a relocation of the cross¬ 
ing,^® and, under the power to change the location 
of a highway for the purpose of avoiding or im¬ 
proving a grade crossing, the commission has no 
power to discontinue any part of a highway ex¬ 
cept as such discontinuance results from a change 
in location.^^ The commission may make only 
such a discontinuance or new construction as is 
properly incidental to the necessary change in lo¬ 
cation of the crossing,^® and the new way mtist 
serve practically the same public needs so as to 
be in fact a substitute for the original way and 
not a new highway.^® The commission may be 
authorized to order a nongrade crossing at a dif¬ 
ferent place,®® but it has been held that the com¬ 
mission may not change the location of a way where 
it is practicable to separate the grades at the ex¬ 
isting location.®^ 

A plan which does not require abandonment of 
a road should receive careful consideration when 
the abandonment will cause great loss and incon¬ 
venience for which no recovery could be had,®^ 


In a statute conferring powers on a commission to 
eliminate and alter grade crossings in order that the 
safety of the public may be assured, the word 
‘*alter” will not be construed as meaning the change 
of a grade crossing without its destruction,® 3 
and, in order that the safety of the public may be 
^"assured,” it should be made certain and put be¬ 
yond doubt.®^ 

Crossings which may he abolished Where no 
highway exists, the commission may not order the 
abolition of a grade crossing.®® The power of the 
commission has been held not to extend to private 
crossings at grade.®® A grade crossing constructed 
by order of the commission as a temporary substi¬ 
tute for an undercrossing is a grade crossing which 
the commission has power to abolish 57 Under a 
statute empowering the board of public utility com¬ 
missioners to eliminate a grade crossing that im¬ 
pedes public travel, it is sufficient that the crossing 
checks, hmders, or delays travel.®® Statutes author¬ 
izing a change of a highway to eliminate a grade 
crossing give-no power to change a highway to 
avoid a grade crossing of a railroad not yet con¬ 
structed.®® Under a statute authorizing the elim¬ 
ination of grade crossings, the commission has pow¬ 
er to require the elimination of a grade crossing by 
a spur track,®® and, under a statute providing for 


one section for another; added in¬ 
convenience was not sufficient to sup¬ 
port a cause of action by owners to 
prevent dosingr of the underpass.— 
Hosteller v. Southern Hy. Co., 17 S. 
E.2d ISS, 220 N.C. 276. 

44. Wis—Chicago & NT. W K. Co. 
V Railroad Commission of Wiscon¬ 
sin, 167 NW. 266, 167 Wis- 186. 

Bednctloii bn number of crossings 
Board of public utility commis¬ 
sioners had jurisdiction to authorize 
abandonment of five grade crossings 
and substitution of two others in 
place thereof.—West Jersey & S R. 
Co. V. Public Utility Com'rs, 162 A. 
278, 8 N.JMisc. 829. 

45. Ill—Chicago & B. I. Ry. Co v. 
Road Dist. No la. 187 N.B. 166. 
S63 Ill. 160. 

AbandonmeiLt of highway 

Only where there has been aban¬ 
donment or vacation of highway as 
prescribed by law has state com¬ 
merce commission power to abolish 
railroad grade crossing thereon.— 
Chicago & SI I. Ry. Co. v. Roa^ Dist. 
No 10, suplra. 

0abstitate way 

Board of public utility commis-^ 
sibners 'has no authority, under stat¬ 
ute, to permit railroad to vacate a 
railroad crossing, in absence of proof 
th^t crossing was dangerous and the 
provision of dk substitute' way.— 


Fennsylvania-Reading Seashore 
Lmes V. Board of Public Utility 
Com*rs, 176 A. 709, IS NJMisc. 162 

46. Ill.—Chicago & EL L Ry. Co v 
Road Dist. No. 10, 187 N.B 156, 
35S Ill. 160- 

47. NIL—^Blake v. Concord, etc, R. 
Co, 64 A. 202, 73 N.H. 697. 

4a. N.H.—^Blake v. Concord, etc., R 
Co, 64 A. 202, 78 N.H, 697 

49. N.H—^Blake v. Concord, etc., R 
Co., supra. 

50- Ho—State ex rel. Alton R, Co 
V Public Service Commission, 68 
•S W.2d 691, 834 Ho. 832 
BUghway authorities have jurisdic¬ 
tion to establish underpass at point 
different from that at which existing 
highway crosses railroad 
Hiss —New Orleans & N E. R Co v. 
State Highway Commission, 144 

So. 668. 164 Miss 843. 

Ohio —^Baltimore & O R. Co- v. Pub¬ 
lic Utilities Commission of Ohio, 
171 NE. 864, 122 Ohio i^t, 380. 
Order lield not unreasonable 
<E»ublic service commission's order, 
authorizing construction of subway 
undbr railroad tracks at new concrete 
highway crossing near existing grav¬ 
el road upderpass to eliminate dan¬ 
ger from iiharp curves and poor visi¬ 
bility as result of Increased trafidc 
and higher «^ed^ expected on new 
highway, was held not unreasonable I 

'C22 


or arbitrary—State ex rel Alton R 

Co. V. Public Service Commission, 08 

S W 2d 691, 334 Mo 832. 

51. Conn —^Appeal of Fairfield, 17 
A 764. 67 Conn 167 

52. NT—Hatter of Grade Crossing 
Elimination, 284 N.T S. 606, 226 
AppDiv, 266. 

53- RI —^Armour v New York, etc„ 
R. Co, 103 A. 1031, 41 R I 361 

54. R I.—Armour v. New York, etc., 
R. Co, supra, 

55. N Y.^Long Island R. Co. v- 

, Shinnecock Hills, etc. Realty Co., 

131 NYS. 885, affirmed 141 N.T.S 
1129, 166 AppDiv 912 

Ohio—Gnnnell v Portage County, 27 
Ohio CirCt 118 

50. Utah —^Bamberger Electric R. 
Co V State Public Utilities 
Commission, 204 P 314, 59 Utah 
361. 

61C J. p 683 noth 96 

67. NY — In re Grade Crossings, 167 
NB 460, 261 NY 331. 

58. N J.—^Brie R. Co. v. Public Util¬ 
ity Coirirs , 98 A. 13, 89 N J Law 57. 
affirmed 103 A 1062, 90 N.J Law 
672, affirmed 41 S 169. 264 U.S, 
394, 65 LEd 322. 

k 

59. Qhio —Grinnell v^ Portage Coun¬ 
ty, 27 Ohio Cir.Ct. 118- 

51 04*- P 683 note^ 32.'i 

60. RI.^—^Armour v. New York, etc., 
R. Co., 108 A. 1031, 41 R.L 361. 
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the elimination and alteration of grade crossings in 
order to assure the safety of the public, the commis¬ 
sion may require the elimination of a spur track, al¬ 
though its use IS not attended with the same ele¬ 
ments of danger as attend the operation of through 
tracks. 61 

0 . Mnnicipal Corporations 

Municipal corporations may have power to provide 
for the abolition of grade crossings within their borders. 

A muniapal corporation either by virtue of the 
general police power vested in it for the welfare 
and safety of its citizens,6^ or by virtue of powers 
expressly delegated®^ or necessarily -implied from 
such powers,®^ may provide for the abolition of 
grade crossings within its limits, although its ex¬ 
ercise of such powers must be reasonable,®® and 
the municipality is confined to the exercise of such 
power as is expressly granted or reasonably im- 
plied-66 The police power may not be in anyway 
impaired by the municipality,®'^ and the fact that a 
railroad was permitted to cross a street at grade 
does not prevent the city from subsequently re¬ 
quiring a change of grade,6® but the legislature may 
withdraw such power and confer it on a state 
agency. 6 6 

A statute authorizing a state commission to re¬ 
quire the abolition of grade crossings has been held 
not to depnve a city of its police power, given by 
its charter, to do likewise.'^o A plan which is in¬ 
sufficient and unsafe,or which is m conflict with 
the requirements of statutes of general application 
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to railroads,^^ may not be enforced. It is not es¬ 
sential that the requirement of an overhead cross¬ 
ing be accompanied by a complete vacation or aban¬ 
donment of the surface crossing,'^^ and a grade 
crossing under a viaduct may be left open for trav- 
61.74 

Legislative or judicial power. As a general rule, 
the power to compel an elimination of grade cross¬ 
ings is legislative rather than judicial, 75 and the 
city may not require the railroad to institute con¬ 
demnation proceedings to bring about changes of 
grade and shift the burden of apportioning the cost 
to the courts."^® 

d. Courts of Equity 

A court of equity may compel a railroad to perform 
Its duty to abolish grade crossings. 

When the charter of a railroad contains the pro¬ 
vision that It .shall keep in repair good and sufficient 
crossings over or under its road so as not to im¬ 
pede passage on the highway, a court of equity 
may compel the abolition of a grade crossing,77 
and, where the statute provides for suit in equity 
by a municipality to compel specific performance 
of a railroad's duties with respect to crossings, 
a court of equity has jurisdiction to require the 
railroad, by injimction, to cross in some manner oth¬ 
er than at grade,7® but, where the state has not, 
by statute, declared that grade crossings should be 
abolished, the court may not require their aboli¬ 
tion unless by reason of some fact the grade cross- 
mgs are especially dangerous.79 


61. R I —Armour v. Kew York, etc, 
R. Co, supra 

62. Mont —State v Northern 0E*ac 
Ry. Co, 295 P. 267, 88 Mont 529 

Tenn —Corpus Juris cited iu Cin¬ 
cinnati, N. O & T. P. R. Co V. City 
of Chattanooga, 64 S.W 2d 196, 
198, 166 Tenn. 6^6 
51 C J. p 684 note 2. 

63. N C.—Sanders v. Atlantic Coast 
Line R. Co., 4 S E3.2d 902, 216 N.C 
312 

61 C.J. p 684 note 3. 

64ta Va.—Richmond, etc, R. Co v. 
Richmond, 133 S E. 800, 146 Va 
225. 

Szolnsive dominion over streets 
Delegation of state's police power 
to compel railroad company tp elimi¬ 
nate grade crossings at Its own cost 
or adjust • expenses between them is 
implied in conferring on municipal¬ 
ities exclusive dominion over public 
streets within their boundaries — 
City of Beaumont v. Priddie, Civ. 
App, 65 iSW.2d 484, reversed on 
other grounds Texas & N. O R Co 
V. Priddie. 95 SW.2d 1290, 127 Tex 
629. 


65. IT.S —Chicago, etc, R Co, v 
Minneapolis, DC Minn., 238 F 384. 

51 C J. p 684 note 5. 

66. Ind—State v Indianapolis Un¬ 
ion R Co., 66 NE 163, 160 Ind. 
45, 60 LRA. 831. 

51 O J. p 684 note 6. 

67. Ill,—Otis El. Co. V. Chicago, 106 
NB 338, 268 Ill. 419. 52 LRvA., 
N.S. 192. 

51 C. J. p 684 note 7. 

68. Minn,—State v. Chicago, etc, R. 
Co. 160 NW. 773, 136 Minn. 277, 

' LR.A 19170 1174. 

69. Ill—City of Chicago v. Illinois 
Commerce Commission ex rel Chi¬ 
cago & W. I R. Co, 190 N.E. 896, 
356 Ill. 501 

70. N.C —Atlantic Coast Line p 
Co. V. Goldsboro, 71 S E. 614, 165 
NC 366, affirn^ed 34 SCt. '364, 232 
U S. 548, 58 L E.d 721. 

71. U.S.—Chicago, etc, R. Co v. 

Minneapolis, DCMmn., 288 ,F. 384.^ 

72. US—Chicago, etc, R. Co. v. 

Minneapolis, supra. 

51 C.J. p 685 note 14 

623 


73. US—Missouri Pac. R, Co. v. 
Omaha, Neb, 197 P 616, 117 CC. 
A. 12, affirmed 35 S.Ct 82, 235 U.S. 
121, 59 LEd. 167. 

74. U.S —Missouri. Pac. R, Co. v. 
Omaha, supra. 

75. NC—Sanders v. Atlantic Coast 
Line R. Co., 4 S E 2d 902, 216 N.C 
312. 

51 CJ. p 685 note 10. 

76. Wash —Spokane v. Spokane, 
etc.^ R. Co, 136 P 636. 76 Wash 
651. 

77. N J.—Newark v. New* Jersey 
Cent* B. Co., 67 A 1009, 73 N.J.B<x. 
469—^Newark v. Erie R Co, 68 A 
413, 72 NJ.Ba 447 

78. N J —Newark v. Ene R. Co v 71 
A 620, 75 N.JJSq. 20, reversed on 
other grounds 74 A 606^ 76 N.J Eq. 
317—Newark v. Brie R. Co, 68 A. 
413, 72 NJBq. 447 

79. NJ—Newark v Erie R. Co, 71 
A 620, 75 N.J Eq 20, 28, reversed 

" on other grounds 74 A 606, 76 N.J. 
Eq 317 

61 C.J. IP 685 note 20. 
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e. Special Commissions 

Under some statutes, provision Is made tor the ap¬ 
pointment of a special commission to determine the 
necessity, place, mode, and expense of abolishing grade 
crossings! 

Where the statute so provides, on petition of the 
proper party to a designated court, a commission 
must be appointed to determine the necessity, place, 
mode, and expense of abolishing grade crossings,^^^ 
and such a statute requires proceedings for the 
abolition of grade crossings to be brought under 
its provisions and not under provisions for the al¬ 
teration of crossings which do not involve a change 
in grade.81 The commission may provide for 
everything which is fairly incidental to the aboli¬ 
tion of the crossing,*2 but beyond this it may not 
go 22 The commission may provide for discon¬ 
tinuance of streets,24 or for extensive alteration in 
the location of the railroacL26 The location of the 
crossing may be changed,26 and such land as is 
necessary to eifect the change may be taken ;27 
but no greater change in the location of a high¬ 
way should be made than is reasonably necessary 
in order to avoid the grade crossings,28 and the 
new way must be no more than a fair equivalent 
for that which is given up .22 The commission is 
not required to reproduce or restore the exact con¬ 
ditions which existed before the change of grade 
either in respect of the railroad or of the public 
use 20 

§ 164. —- Proceedings to Abolish or Re¬ 
move 

a. In general 
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b. Proceedings before state board or 
commission 

c. Proceedings by municipal corporations 

d. Proceedings before special commis¬ 
sioners 

a. In General 

Statutes frequently make comprehensive provisions 
as to the procedure for abolishing or eliminating grade 
crossings between railroads and streets or highways. 

Statutes frequently make comprehensive provi¬ 
sions as to the procedure for abolishing or elimi¬ 
nating grade crossings between railroads and streets 
or highways 2^ Where a street is closed or altered 
as part of a grade crossing elimination, the stat¬ 
ute as to the elimination of railroad crossings rath¬ 
er than the statute as to the closing of streets gov¬ 
erns the proceedings .22 When a change of grade is 
incidental to general plan to acquire additional fa¬ 
cilities, the proceedings are properly conducted in 
accordance with that plan, rather than under the 
statutory provisions for alteration of grades.23 
A statute dealing with the elimination of grade 
crossings within a particular city has been held to 
be exclusive of all other remedies.®^ 

Proceedings %n equity, A bill in equity to com¬ 
pel a separation of grades is not defective because 
It fails to specify what kind of crossing is sought,25 
or because it fails to state that notice of intent to 
file the bill was given to the railroad 26 

b. Proceedings before State Board or Commis¬ 

sion 

(1) In general 

(2) Judicial review 


sa Hass—^In re Waltham, 92 NEJ. 

477, 206 Mass 208. 

51 C J. p 685 note 21. 

81. Mass—^Boston, etc, R. Corp v. 
Middlesex County, 85 NE 108, 198 
Mass. 584. 

82. Mass—^In re Waltham, 92 N.E. 
477, 206 Mass 208 

83. Mass —^In re Waltham, supra, 
51 C J. p 6S5 note 24 

84. Mass —^In re Westborough, 48 N. 
E. 763, 169 Maas 495. 

51 C.J. p 685 note 25 

85. Mass—In re Westhorougrh, su- 
pra. 

86. Mass.—Davis v Hampshire 
County Comrs, 26 NE. 848, 163 
Mass. 218, 11 L..RA 750 

51 C.J. p 686 note 27 

87. Mass,—^Lancy v. Boston, 71 N.E. 
302, 186 Maas 128 

88. Mass.—^Davls v. Hampshire 
County Comrs., 26 NE. 848, 153 
Mass. 218, 11 L R.A 760. 

89. Mass.—Norwood v. New York, 


etc, R Co, 37 N E, 199, 161 Mass 
259. 

51 C J. p 686 note 30 

90. Mass—In re Waltham, 92 NE 
477, 206 Mass. 208 

51 C.J p 686 note 31 

91. Neb—Chicago & N. W Ry. Co. 
V. County Board of Dodgre County, 
28 N.W2d 396, 148 Neb. 648 

Prior statute repealed 

The 1921 statute prohibiting' state 
railway commission from projecting' 
a new public highway crossing over 
railroad or abandoning an existing 
public crossing was superseded and 
repealed by 1925 statute requiring 
commission to hear, and determine 
on the merits, applications relating 
to relocation of highways for grade 
crossing elimination purposes—Chi¬ 
cago & N. W Ry Co V. County 
Board of Dodge County, supra 

92. Neb—Chicago & N. W Ry Co 
V County Board of Dodge County, 
supra. 

Special statute 

A special statutory provision 

624 


which relates to a particular subject 
and IS part of an act complete in it¬ 
self and which states that county 
board can establish, vacate, or re¬ 
locate public highway at railroad 
crossing in compliance with board’s 
agreement with railroad or order of 
state railway commission supersedes 
and governs general provisions of 
previously enacted statute requiring 
consent of majority of voters living 
within two miles of road to consent 
to vacation or change of road—Chi¬ 
cago & N W. Ry. Co. V. County 
Board of Dodge County, supra. 

93. N.T.—Long Island R. Co. V. 
Sherwood, 136 N Y.S. 762. 

94. N.Y.—iSyracuse Grade Crossing 
Commission v Delaware, L & W 
R. Co. 97 NYS2d 279, 197 Misc 
192, modified on other grounds 32 
NYS2d 620, 263 App Div 930, af¬ 
firmed 49 NE2d 181, 290 NY. 632 

95. NJ.—^Newark v Brie R. Co, 68 
A 413, 72 N J.Eq 447. 

96. N J.—Newark v. Erie R. Ca, su¬ 
pra. 
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(1) In General 

Where a state commission has exclusive Jurisdiction 
over grade crossings between raiiroads and streets or 
highways, proceedings for the elimination of a grade 
crossing must be instituted before the commission, which 
must consider all the facts and circumstances. 

Where a state commission has exclusive juris¬ 
diction over grade crossings between railroads and 
streets or highways, proceedings for the elimina¬ 
tion of a grade crossing must be instituted before 
the commission 87 Proceedings before the commis¬ 
sion are administrative, not judicial.^s As a gen¬ 
eral rule, the commission may proceed for the aboli¬ 
tion of grade crossings of its own motion,88 and, 
under some statutes, is required to institute pro¬ 
ceedings where a proper petition is filed.^ A com¬ 
pany operating a railroad under a perpetual lease 
is the owner of the road within the application 
of the statute and may institute such proceedings.^ 
The municipality within which the grade crossing 
lies is the only municipality which may petition 
for its abolition,^ and other municipalities through 
which the highway passes are not necessary parties 
to the proceeding.^ The failure of the commission 
to make the governmental body in charge of the 
road a party to the proceedings will not invalidate 
its order where that body subsequently intervenes 
in the proceeding in support of the commission's 


order.5 An application for a continuance is ad¬ 
dressed to the sound discretion of the commission.® 

Petition. A petition to discontinue a grade cross¬ 
ing must be sufficiently broad to justify the relief 
sought 7 The petition may include one or more 
crossings,® although it has been held necessary to 
institute separate proceedings for each crossing® 
An objection to a petition to railroad commission¬ 
ers for the abolition of a grade crossing, on the 
ground that it was not properly brought, is in the 
nature of a plea in abatement, and should be made 
at the hearing before the commissioners 

Consolidation. The commission may have power 
to consolidate related proceedings,^^ and an origi¬ 
nal and a subsequent proceeding involving the same 
crossing may be consolidated.^^ 

Hearing and notice. The commission must con¬ 
duct a fair hearing before ordering the elimination 
of a grade crossing.^® Where the state acts through 
an administrative body, there must be provision 
for a fair hearing on the fundamental facts, 
and a statute authorizing an administrative officer 
to require a railroad to abolish grade crossings 
without notice or hearing is invalid, even though 
his actions are subject to judicial review where 
arbitrary,!® but a proceeding similar to one m a 
court IS not necessary.!® Under some statutes, 


97. Pa—^Bartron v Northampton 
County, 19 A 2d 263, 342 Pa 163 

Appeal to comxnlssioxL 
Appeal to public utilities commis¬ 
sion from order of hiirhway director 
directing* railroad's elimination of 
grade crossing constitutes proceed¬ 
ing de novo—^Lake Shore Electric 
Ry Co. V. Public Utilities Commis¬ 
sion. 180 NE 552, 125 Ohio St 48 

98. US —In re Chicago, M, St P & 
P R Co, DC Minn, 50 P 2d 430 

99. Pa—Borough of Middletown v 
Pennsylvania Public Utility Com¬ 
mission, 17 A 2d 904, 143 Pa Super 
444 

51 C J p 686 note 33 

1. Wash —^Department of Transp. 
of State V Snohomish County, 212 
P,2d 829, 36 Wash 2d 247 

Purpose of statute dealing with pe¬ 
titions for change in existing rail¬ 
road crossings is to promote the 
public safety.—apartment of 
Transp. of State v Snohomish Coun¬ 
ty, supra 

Department of highway proper peti¬ 
tioner 

Pa —Borough of Middletown v. 
Pennsylvania Public Utility Com¬ 
mission. 17 A 2d 904, 148 Pa,Super 
444. 


2. Conn—^Appeal of Westbrook, 17 
A 368, 67 Conn. 96. 

61 C J p 686 note 34 

3. N T.—'People v. Public Service 
Commission, 114 NE. 1060, 220 N 
T 1. 

4. 111-—Chicago, N S. & M R Co 
V Illinois Commerce Commission 
ex rel Department of Public 
Works and Buildings, 188 NE. 177, 
354 Ill 58 

5. Pa—^Pennsylvania R Co v Pub¬ 
lic Service Commission, 179 A 850, 
118 Pa Super. 380 

8. NJ—^Pennsylvania R. Co v. 
Board of Public Utility Com'rs of 
(State of New Jersey, 184 A. 841, 
116 NJLaw 416 

7- Ill—Chicago & B. I Ry Co. v 
Road Dist No. 10, 187 N.E 165, 363 
Ill. 160 

8. N.J—^Brie R Co. v Public Util¬ 
ity Comrs, 98 A 18, 89 NJLaw 
57, affirmed 103 A. 1052, 90 NJ 
Law 672, affirmed 41 S Ct 169, 254 
U S. 394, 66 L Ed 322 

9. IlL—Chicago, etc., R. Co. v. Illi¬ 
nois Commerce Commission, 158 N 
E 376, 326 Ill 625, 55 ALR. 654. 

Mich—^Detroit v Dailey, 120 NW 
25, 156 Mich. 9 

10. Conn,—^Appeal of Westbrook, 17 
A 368, 57 Conn. 95 

11* Pa —^Lehigh Valley R. Co. v 
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Public Service Commission of 
Pennsylvania, 161 A 422, 105 Pa. 
Super. 423. 

12. Wash—State v Department of 

Public Works, 238 P. 621, 136 

Wash. 644 

13. Md.—^Brehm v. Tabler, 6 A 2d 
820. 6 A2d 378, 176 Md 411. 

FartiLcipatioii as waiver of lack of 
notioe 

Where city participated in original 
hearing before commission on ques¬ 
tion of whether to close street cross¬ 
ing over railroad, and thereafter 
twice applied for reconsideration and 
took appeal to court, city could not 
thereafter for first time attack or¬ 
der closing crossing because of fail¬ 
ure to give it notice of the original 
proceeding.—City of Tulsa, Okl. v 
Midland Valley R. Co, C C.A.Okl, 
168 F.2d 252. 

14. US —Southern Ry. Co v. Com¬ 
monwealth of Virginia ex rel. Shir¬ 
ley, Va, 64 set 148, 290 US 190, 
78 LEd 260 

15. U.S—Southern R. Oo. v. Com¬ 
monwealth of Virginia ex rel. Shir¬ 
ley, supra. 

16. Md —^Brehm v. Tabler, 6 A 2d 
820, 6 A 2d 378. 176 Md 411 

Failnra to call witnesses 

A hearing before state roads com¬ 
mission on question of eliminating 


74 C J S.—40 
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where a grade crossing is eliminated by a change 
of grade, only the railroad is entitled to notice and 
hearing,^but, where a grade crossing is eliminated 
by closing the crossing, the public and all persons 
affected are entitled to notice and hearing-i* When 
a petition for the abolition of a grade crossing is 
brought by the railroad company, the municipality 
where the crossing is situated should be given no¬ 
tice of the proceedings, although the statute does 
not expressly require iL^^ 

Necessity for elimination. The burden is on a 
railroad petitioning for permission to discontinue 
a grade crossing to establish that it is entitled to 
such relief.It must be established that the elim¬ 
ination of the grade crossing is for the public bene¬ 
fit,and is reasonably necessary ,22 and, in passing 
on the elimmation of a grade crossing, the commis¬ 
sion must consider all the facts and circum¬ 
stances, including the location of the crossmg, the 
surrounding physical conditions, and the volume * 


of traflSc.23 

The commission may not require one railroad to 
eliminate a grade crossing in order to save another 
railroad the expense of eliminating another grade 
crossing, but the fact that such saving incidentally 
results from a valid order requiring the elimina¬ 
tion of a grade crossing will not invalidate such 
order.^ Grade crossing elimmations requiring 
great expenditures should not be ordered where the 
danger may be substantially eliminated by regu¬ 
lation of the manner of operation of the railroad 25 
Engineering questions are for the commission to 
determine The fact that a municipal corporation 
has not consented to the abolition of a grade cross¬ 
ing is not important where it will not bear the ex¬ 
pense of. Of be subjected to liability because of, the 
abolition.27 

Findings The commission may be required to 
make findings of fact as to all of the principal is¬ 
sues ,2 2 and the findings should be sufficiently spe- 


railroad grade crossing was not le¬ 
gally inadequate because of commis¬ 
sion's failure to call witnesses as 
to facts testified to and shown by 
photogrsqphs in evidence with respect 
to train and automobile traffic and 
obstruction of view at crossing or 
facts bearing on issue as to proper 
location of substituted overhead 
crossing.—^Brehm v. Tabler, supra^ 
17. Ky —McCreary County Fiscal 
Court V. Roberts, 166 S.W.3d 977, 
292 Ky, 527. 

la Ky.—McCreary County Fiscal 
Court V Roberts, supra. 

19. Conn —^Appeal of Westbrook, 17 
A. 268, 57 Conn. 95. 

20. m.—Chicago & E3. I. By. Co. v 
Road Dist No. 10, 187 N-B 165, 
353 Ill. 160. 

21. Ill—^nimois Cent R. Co. v. Illi¬ 
nois Commerce Conomission, 70 N 
m2d 64, 395 HI 303. 

Pa.—^Pennsylvania R. Co. v. Pennsyl¬ 
vania Public Utility Commission, 
36 A.2d 588, 154 Pa.Snper. 86 
Beneftt of paartiofiilar inOiviauals 
Order or commerce commission di¬ 
recting that highway bridge over 
railroad be reconstructed would be 
set aside where it appeared that re¬ 
construction of the bridge would be 
practically for sole convenience of 
an experimental farm operated by 
Umversity of Illinois, and that the 
convenience of other members of the 
public would be purely negligible — 
Illinois Cent R. Co. v. Illinois Com¬ 
merce Commission, 70 N.F.2d 64, >895 
IlL 393 . 

22. NT.—In re Grade Crossing 
Elimination in Town of WallkUl, 
263 N.Y.S 61, ass App^Dw. 864. 

Va.)--Ridhmoad-Ashl8nd Ry. Co. v. 


Commonwealth ex rel City of 
Richmond, 173 SB 892, 162 Va. 
296. 

Question of fact 

Ill —Commerce Commission v Cleve¬ 
land, etc, R Co, 140 NB. 868, 309 
Ill, 165—Cleveland, etc, R Co. v. 
State Public Utilities Commission, 
112 NB. 689, 278 Ill 210. 

Bxlstettoe of grade crossing is not 
Itself suflicient basis for determina¬ 
tion by the commission that public 
safety required elimination—Matter 
of Bay St Crossing, 22i NTS 129, 
220 AppDiv. 80, affirmed 157 NB 
892, 246 N.T. 643—51 C.J. p 687 note 
47 [b]. 

fact that no accident liad ever 
happened at crossing does not pre¬ 
clude finding that crossing is danger¬ 
ous—^Department of Transp of 
State V. Snohomish County, 212 P. 
2d 829, 86 Wash 2d 247—51 C J. p 688 
note 60 [a] (2) 

Evidence as to use of pedestrian 
snhway 

NT—In re Elimination of Existing 
Highway-Railroad Crossings at 
Grade of Railroads Operated by 
Pennsylvania R. Co., 299 NTS 
693, 252 AppDav 404, reargument 
denied In re Farnham-Irving State 
Highway, 4 N.Y.S 2d 163, 264 App 
Div 634. and 4 NT.S2d 166, 264 
AppDiv. 634, affirmed In re Fam- 
ham-Irving State Highway In 
Town of Brant, 19 N.B.2d 915, 280 
NY 495 

Beasonable necessity held apt estab¬ 
lished 

Minn.—Northern Pac Ry. Co. v Vil¬ 
lage df Rush City, Chisago County, 
40 N.W.2d 886, 230 Minn. 144. 

N.T.—In > re Grade Crossing BUmi- 
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nation in Town of Wallkill, 263 N, 
TS. 61, 238 APP.D 1 V. 864. 

23. Ill.—City of Chicago v. Illinois 
Commerce Commission ex rel. Chi¬ 
cago & W. I. R. Co, 190 N E 896, 
366 IlL 501. 

24. NT —^In re New York, O & W 
Ry. Co, 280 N.Y.S. 174, 244 App 
Div 664, affirmed In re New York, 
O & W Ry. at Seneca SL m City 
of Oswego. 8 N.E2d 188, 271 NY. 
667 

25. NY—In re New York O & W 
Ry. Co, 257 NY.S 182. 236 App 
Div. 331. 

26. NT—^In re Elimination of Ex¬ 
isting Highway-Railroad Crossings 
at Grade in City of Batavia, Gene¬ 
see County, 8 N.Y.S.2d 910, 266 
App Div 6, affirmed In re Grade 
Crossing Elimination in City of 
Batavia, 24 NB2d 987, 282 NY. 
670, reargument denied 26 NE2d 
810, 282 N.T. 679—In re New^York, 
O & W, Ry Co, 267 NY.S. 182. 236 
AppDiv. 331. 

Grade of track at crossing was 
largely an engineering problem—^In 
re Elimination of Existing Highway- 
Railroad Crossings at Grade of Rail¬ 
roads Operated by Pennsylvania R 
Co., 299 NTS 693, 252 App-Div 404. 
reargument denied In re Farnham- 
Irving State Highway, 4 NTS 2d 
163, 254 AppDiv. 6r34 and 4 N.Y S. 
2d 166, 264 App.Div. 634, affirmed In 
re Famham-Irving State Highway in 
Town of Brant, 19 NE2d 915, 280 
N.T. 496. 

Sff. Pa—Borough of Middletown v. 
Pennsylvania Public Utility Com¬ 
mission, 17 A.2d 904, 143 Pa Super. 
444. ' 

28. 'm.—Chicago, N. S. & M. .B. Co. 
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cific to enable the court intelligently to review the 
commission’s decision and ascertain if the facts 
found afford a reasonable basis for the order.2 9 

Order. A valid order determining the mode of 
elimination has the force and effect of a statute en¬ 
acted by the legislature,3o and remains m full force 
and effect until appealed from or vacated.3l Where 
an order tentatively approving plans for the separa¬ 
tion of grades at a crossing provided for the re¬ 
opening of the proceeding if the parties were un¬ 
able to agree on the plans, but no petition to 
reopen was filed, the order became finales and war¬ 
ranted the railroad in proc€;eding in compliance with 
it.33 An order with respect to the elimination of 
a grade crossing must be reasonable,34 and should 
not be rendered until a well considered and compre¬ 
hensive plan has been worked out;35 ^or should 
such an order be made without determining the 
manner in which it shall be carried out,36 and with¬ 


out making a fairly accurate estimate of the cost 
of the project®^ The fact that the railroad is 
financially unable to comply with the commission’s 
order for the elimination of a grade crossing does 
not affect its validity,^® but it has been held, under 
a statute providing for the elimination of grade 
crossings where necessary and expedient, that a 
determination of expedience requires the consid¬ 
eration of the financial condition of the railroad.®^ 

Unless the statute so provides, it is not necessary 
that there be an ascertainment of all the damages 
likely to result to property owners from putting 
a plan of grade crossmg elimination into operation 
before a final order establishing such plan may be 
made ,40 nor is the payment of anticipatory dam¬ 
ages to adjacent property owners a condition pre¬ 
cedent to a performance of the work.^1 An order 
for the elimination of a grade crossing is not in¬ 
valid for failure to make provision for reimburse- 


V. Illinois Commerce Commission 
ex rel I>epartment of Public 
Works and Buildings, 188 NE 177, 
354 Ill. 58. 

Tinduigs held suldcient 
HI—Chicago, N. S & M. R. Co. v. 
Illinois Commerce Commission ex 
rel Department of Public Works 
and Buildings, supra. 

29. m. —Chicago, N. S* & M. R. 
Co, V. Illinois Commerce Oomims- 
sion ex rel Department of Public 
Works and Buildings, supra 

Judicial review of orders of commis¬ 
sion see infra subdivision b (2) 
of this section. 

30. N.T.—Matter of Highway-R. 
Crossings, 234 N'.Y S 480, 228 App 
Div. 287, reversed on other grounds 
167 N,El 460, 261, N.T 331 

Construction of order 
U.S—^Montgomery v Atchison, T. & 
S. F. Ry. Co, C.C,A.Okl, 89 F. 
2d 94. 

81. N’T—^Matter of Highway-R. 
Oossings, 234 NTT'S 480, 226 App 
Div 287, reversed on other grounds 
167 NB. 460, 2*51 NT. 331 
Fraud or deception, if any, in ob- 
taimng conveyance of private road¬ 
way on grantor’s land to railroad 
right of way by concealment of state 
roads commission’s purpose to re¬ 
move railroad grade crossing did 
not invalidate s\;ich removal, where 
conveyance did not bring about or 
aid on removal of crossing or plac¬ 
ing of crossing and tp'ortion of road 
beyond it under commission's con- 
tirol—Brehm v. Tabler, 6 A,2d 826, 
6 A.2d 278, 176 Md. 411. 

3S8. Ind—Cleveland, C, C. & St. L. 
R. Co. v. Board of Com'rs of Dela^. 
ware County, 27 NE.2d 89, 108 Ind., 
App. 885. . , j 

83;* lAd.—Cleveland, ‘Cb, a & fit. K I 


R Co v Board of Com’rs of Del¬ 
aware County, supra 

34. N.T—^In re Elimination of Ex¬ 
isting Highway-Railroad Crossings 
at Grade of Railroads Operated by 
Pennsylvania R. Co, 299 N.T.S 
693, 262 App Div 404, reargument 
denied In re Famham-Irving State 
Highway, 4 NT.S2d 163, 254 App 
Div. 634 and 4 N.T.S.2d 166, 264 
App.Div. 634, affirmed In re Pam- 
ham-Irving State Highway in 
Town of Brant, 19 NE2d 915, 280 
N.T. 496 

Pa—^Pittsburgh & S. R Co v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, .14 A 2d 903, 141 Pa Super 
283. 

Financial ability of railroad 

(1) The financial inabiliiy of the 
railroad to comply is to be consid¬ 
ered in determming the reasonable¬ 
ness of the order —Cleveland, etc, R. 
Co. V State Public Utilities Com¬ 
mission, 112 NE. 689, 273 Ill. 210. 

(2) Public service commission's 
order, authorizing construction of 
new highway subway under railroad 
tracks, was held not unreasonable 
or unlawful because of railroad com¬ 
pany’s distressed financial condition 
—State ex rel ^ton R. Co v Pub¬ 
lic Service Commission, 68 S W 2d 
691, 334 Mo. 832 

(3) Allocation of expense of elim¬ 
inating ,crossu:ig see infra 5 165. 

35. N.T.—^In re Existing Highway- 
Railroad Crossings at Grade Op¬ 
erated^ by New Tork Cent. R. Ca, 
295 N.T.a 831. 261 AppJDiv. 72. 

Olioioe of plan. 

Public service ccmimission must 
exercise its judgment and discretion 
in finally deteirmining, after due 
hearing, which of several different! 
(plans for elimination of railroad 
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grade crossing shall be adopted —^In 
re Elimination of Highway-Railroad 
Crossing at Grade in Village of Bur- 
dett, -Schuyler County, 190 NE 344, 
264 NT. 196. 

38. N.T.—^In re Existing Highway- 
Railroad Crossings at Grade Op¬ 
erated by New York- Cent. R Co., 
296 NY.S. 831, 26l'App.Dlv 72. 

37. NT.—^In re Existing Highway- 
Railroad Crossings at Grade Op¬ 
erated by New York Cent R. Co., 
supra. 

‘■Bough calonhutcou” of cost of 
eliminating grade crossing will not 
justify public service commission in 
making final determination which 
will eventually result in expenditure 
by public and railroad of millions of 
dollars, although commission need 
not have before it exact amount 
which improvement will cost.—-In re 
Existing Highway-Railroad Cross¬ 
ings at Grade Operated by New Tork 
Cent. R. Co, supra 

38. N.T,—^In re New York, O. & W. 
By. Co., 280 NY.S. 174, 244 App. 
Dxv. 664, affirmed In re New York, 
O. & W Ry ai Seneca St in City 
of Oswego, 3 N.B.2d 188, 271 NY 
567 

61 CJ p 688 note 60 La] (8). 
Allocation of expense of eliminating 
crcssmg see infra 3 hOS. 

39. Ohio'—Dafce Shote Electric Ry 
Co. V. Public Utilities Commission, 
180 N.E. 552, 125 Ohio fit. 48. 

40,1 Pa—En^ R. jticy, y. Public Serv¬ 
ice OommissioA, 76'Pafi^er,^ 170, 
affirmed 114 A 857,^271 Pa. 409. 
Damages generally see infra S 166 

414 N J.—Central R. Co. of New Jer¬ 
sey V. Simandl, 1 A.2d 312, 124 
N.J.EkL. 207, affirmed 4 A.2d 281, 
125 NJTEq, 91. 
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merit of the railroad company as provided by stat¬ 
ute, where the statute gives the railroad the right 
to reimbursement and the commission may enforce 
the right.^2 a statutory reqmrement that the rail¬ 
road commissioners shall communicate their deci¬ 
sion as to the abolition of a grade crossing to the 
parties within a certain time has been held to be 
merely directory and not to affect the validity of the 
order,^3 and the same has been held with respect 
to a requirement that the railroad commissioners 
shall file in their office and send copies of their de¬ 
cision to the railroad company,^^ 

Rehearing, The commission may have power to 
reopen the proceeding^® on its own motion,^® even 
though its former decision has been approved on 
appeal,47 and refusal to grant a rehearing has 
been held error when the railroad alleged new con¬ 
ditions justifying a modification of the order,48 
but It may not amend its order without affording 
the railroad notice and a hearing.^d 

Penalty for noncompliance with order. Where 
the statute provides for a penalty for noncom¬ 
pliance with the commission's order, the proceed¬ 
ing to recover such a penalty should be brought by 
the commission in the name of the state.®® A plea 
excusing noncompliance must show facts mdicating 


a reasonable effort to comply.®^ It is no defense 
that the date specified for compliance with the or¬ 
der passed because of litigation.®^ 

Personal liability for order. The individual mem¬ 
bers of the board or commission are not personal¬ 
ly liable for damages in an action arising out of 
an order directing the elimination of a grade cross¬ 
ing unless they were actuated by motives of pri¬ 
vate gain, oppression, or bad faith.®® 

(2) Judicial Review 

Provision Is generally made for Judicial review of 
the commission's orders In grade crossing elimination 
proceedings. 

Provision is generally made for judicial review of 
the commission's orders in grade crossing elimina¬ 
tion proceedings ®4 As a general rule, a proceeding 
for judicial review does not lie until the commis¬ 
sion has entered a final order,®® but appeal has been 
held to he from an interim order where the com¬ 
mission's jurisdiction is questioned.®® Where pro¬ 
ceedings for judicial review are not instituted with¬ 
in the time limited by law, the commission's order is 
final and conclusive,®7 and may not be reviewed in a 
collateral proceeding,®® unless it is void, as where 
it was rendered without jurisdiction,®® and this rule 


42. N.Y.—Petition of City of Buffa¬ 
lo, 279 N.T.S. 873, 245 App.Div. 19 
43- Conn—Appeal of Spencer, 61 A 
1010, 78 Conn. 301. 

44. Me.—Maine Cent. B. Co v Ban- 
gor, etc., R. Co, 36 A. 1050, 89 Me 
BBS. 

45. Conn—Appeal of Town of And¬ 
over, 155 A 717, 113 Conn 494 

NT.—^People v. State Public Service 
Commission, 114 NTS 636, 130 
AppDiv. 335, appeal dismissed 89 
NE. 1128, 195 N.Y 562. 

JSfew matters 

Grounds for reconsideration by 
commission of its order must be re¬ 
stricted to new matters and new or 
changed conditions set ujp in peti¬ 
tion for reconsideration, wbich had 
arisen since, and were not presented 
in previous petitions for rehearing, 
which were dismissed by commis¬ 
sion, and from which no appeal was 
taken within time limited by law — 
Pennsylvania B Co. v. Public Serv¬ 
ice Commission, 179 A 860, 118 Pa 
Super. 380 

46. N.Y.—City of New York v. MaJt- 
bie, 53 NY.S.2d 234, affirmed 53 
N.TS.2d 953, 269 App.Div. 662, ap¬ 
peal denied 54 N.Y.S^2d 700, 269 
A(pp Div. 686, affirmed 63 N E.2d 
119, 294 N.Y. 931. 

47- N.Y.—People v. State Public 
Service Commission, 114 NTS 
636k 130 AppZ^v. 335, appeal dis¬ 
missed 89 N.E. 1128, 195 N.Y. 662. 


, 48. Pa —^Delaware, etc, Co v. State 
Public Service Commission, 96 Pa 
Super 169 

Pinandal oondUdon; ehaacre of pur¬ 
pose 

NT—^In re Elimination of Existing: 
Higrhway-Bailroad Crossing- at 
Grade of Lehigh Valley B Co. in 
Village of Spencer, Tioga County, 
5 NTS 2d 946. 264 AppDiv. 412. 

49- NT.—^In re Grade Crossing and 
Terminal Station Commission of 
City of Buffalo, 272 N.YS. 899, 
242 AppJDiv. 36. 

50. N.J.—State Public Utility 

Comrs. V. Lehigh Valley R. Co, 149 
A 263, 106 N.J.Law 411. 

51- N J.—State Public Utility 

Comrs. V. Lehigh Valley B Co, 
supra. 

52- N.J—State Public Utility 

Comrs. V Lehigh Valley R Co , su¬ 
pra 

53. N J .—R & A Realty Corp. v 
Pennsylvania R Co., 3 A 2d 293, 16 
N J Misc 537. 

5t Conn.—^Levitt v Attorney Gen¬ 
eral, 151 A 171, 111 Conn. 634. 

N.Y —^In re New York, O & W By. 
Co., 280 N.YS. 174, 244 AppJJiv. 
664, affirmed In. re New York. O. & 
W. By. at Seneca St. m City of 
Oswego, 3 .N.E.2d 188, 271 N.Y 
567. 

51 aJ. P 686 note 46. 
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Cost bond 

Superior court had Jurisdiction to 
review an order by the director of 
the department of transportation 
closing grade crossing, although no 
cost bond was filed with petition for 
review—^Department of Transp of 
State V. Snohomish County, 212 P 2d 
829. 35 Wash 2d 247. 

Review may not be used to delay 
the proceedings until the railroad is 
in a better financial position—^Penn¬ 
sylvania R Co V Board of Public 
Utility Corners, 180 A. 661, 13 N.J 
Misc 766, appeal dismissed 184 A 
842, 116 N.JLaw 627. 

55. NT.—^In re Grade Crossing of 
New York Cent. B. B, in City of 
Buffalo, 78 NB2d 696, 297 NT 
246. 

56. Pa —^Borough of Whitaker v 
Pennsylvania Public Utility Com¬ 
mission, 60 A2d 341, 163 Pa Super 
238. 

57. Miss.—Alabama & V. By. Co. v. 
Graham, 157 So. 241, 171 Miss 695. 

Pa.—^Pennsylvania R. Co v. Public 
Service Comxmssion, 179 A 850, 
118 Pa.Super. 380. 

68. tJ.S—Pinlay v. Union Pac R. 
Co, DC Ban., 6 FRD. 284 

Conn—Doolittle v, Branford, 22 A 
836, 59 Conn. 402 

Pa—Bartron v Northampton Coun¬ 
ty, 19 A2d 263, 342 Pa 163. 

69. Vh—Sayevs v. Montpelier, etc, 



74 C.J.S. 


RAILROADS 


§ 164 


may not be avoided by an application to the com¬ 
mission for a rehearing after the time for appeal 
has expired.®t> 

Parties. While the commission has been held not 
an indispensable party to judicial proceedings to 
determine the validity of its order,it is a proper 
party.®2 Where the state has no pecuniary interest 
in the matter, it is not a real party in interest.^^ 
The railroad company may be a necessary party to 
an appeal from the commission’s order,but a 
railroad whose substantial rights are not affected by 
an order may not have it reviewed.®® A demurrer 
has been held to he to a pleading seeking judicial 
review of the commission’s order where it fails to 


include all of the necessary parties 

Scope of review. The courts will not interfere 
with the orders of the commission, without grave 
cause,®*^ and the commission’s orders as to the 
elimination of grade crossings may not be disturbed 
by the courts where they are lawful, reasonable, and 
supported by the evidence,®® but it is the court’s 
duty to keep the commission within the law and to 
protect the legal and constitutional rights of per¬ 
sons affected by its orders.®® The commission’s or¬ 
der may be set aside where it is illegal or unlaw¬ 
ful,*^® as where it is beyond the commission’s con¬ 
stitutional or statutory power,or where it is un¬ 
reasonable, arbitrary, and unjust,*^2 or void for tin- 


R Co, 97 A 660, 90 Vt 201, Ann 
Casl918B 1050 

61 C J P 688 note 75. 

60. Pa —^Pennsylvania R Co. v. 
Public Service Commission, 179 A 
850, 118 Pa Super 380 

61. US—^In re Chicago, M, St. P. 
& P. R Co, UC.Minn, 60 F.2d 
430. 

62 . Conn.—Appeal of New York, 
etc. R Co, 26 A 122, 62 Conn 627, 
affirmed 14 S Ct 437, 161 US 666, 
88 LFd 269 

63 . U.S —In re Chicago, M, St P. & 
P. R. Co., B C.Minn. 60 F 2d 430. 

64 . Conn —^Appeal of Town of And¬ 
over, 166 A. 717, 113 ConxL 494, 

65 . N.T —In re Grade Crossing of 
New York Cent R R, in City of 
Buffalo, 78 NE2d 696, 297 N.Y. 
246. 

66. Conn—Appeal of Town of And¬ 
over, 166 A. 717, 113 Conn. 494 

67. Wash —^Department of Transp 
of State V Snohomish County, 212 
P2d 829, 36 Wash,2d 247 

68. Mo—State ex rel. Chicago, R I 
& P. Ry. Co. V Public Service Com¬ 
mission of Missouri, 72 S W 2d 101, 
335 Mo 180—State ex rel Town of 
Carrollton v. Public Service Com¬ 
mission of Missouri, 63 S W.2d 
26. 

61 C.J. p 687 note 48. 

69 . NY—^In re Existing Highway- 
Railroad Crossings at Grade Op¬ 
erated by New York Cent R Co., 
295 N.YS 831, 251 AppBiv 72. 

70. Conn—Levitt v. Attorney Gren- 
eral, 161 A m, 111 Conn 634 

m. —Chicago, N S & M. R. Co V. 
Illinois Commerce Commission ex 
rel Department of Public Works 
and Buildings, 188 N.B 177, 354 
Ill 68 

61 C J p 687 note 48 

Ooupliaace with statute 
On appeal from orders of public 

service coptimission in grade cross¬ 
ing elimination proceedings, courts 


may ascertain if there has been com¬ 
pliance with statute —^In re New 
York, O & W Ry Co, 257 NY.S. 
182, 235 AppDiv. 331. 

Order held lawful 

Mo—State ex rel. Alton R. Co- v. 
Public Service Commission, 70 S 
W 2d 61, 334 Mo. 1001 

71. Ul—Chicago, N. S. & M R Co 

V Illinois Commerce Commission 
ex rel. Department of Public 
Works and Buildings, 188 NB. 177, 
364 Ill. 58. 

NY—^In re Elimination of Existing 
Highway-Railroad Crossings at 
Grade of Railroads Operated by 
Pennsylvania Railroad Co, 299 N 

Y S. 693, 262 App Div. 404, affirmed 
In re Farnham-Irving State High¬ 
way in Town of Brant, 19 N B 2d 
916, 280 NY. 496—In re New York, 
O & W Ry. Co, 280 NYS 174, 
244 AppDiv. 664, affirmed In re 
New York, O & W Ry. at Seneca 
St in City of Oswego, 8 N.B.2d 
188, 271 N Y 667. 

(Lawfulness of order 
U S —^In re Chicago, M, St. P & P 
R Co, D.CMinn, 60 F 2d 430. 
Power held not exceeded 
Conn.—Appeal of Town of Andover, 
166 A 717, 113 Conn. 494. 

72- Conn—Levitt v. Attorney Gen¬ 
eral, 161 A 171, 111 Conn 634 
NY—^In re Elimination of Highway 
Grade Crossings in Town of Can¬ 
ton, St Lawrence County, 174 NB. 
695, 266 NY 320—^In re Elimina¬ 
tion of Existing Highway-Railroad 
Crossings at Grade of Railroads 
Operated by Pennsylvania Rail-, 
road Co, 299 N.YS 693, 262 App, 
Div, 404, affirmed In re Farnham- 
Irving State Highway in Town of 
Brant, 19 N.E 2d 915, 280 N.Y. 495 
—^In re New York, O. & W Ry. 
Co, 280 N.Y.S 174, 244 AppDiv. 
664, affirmed In re New York, O 
& W Ry. at Seneca St. in City of 
Oswego, 3 N.B1.2d 188, 271 N.Y. 567 
—In re New York. 0 & W Ry. Co., 
267 NTS 182, 236 AppJ^iv. 831. 
61 C.J p 687 note 48. 
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Judicial questLou 

U S —^In re Chicago, M , St P & P. 
R Co, DC Minn, 60 F 2d 430. 

Txl determining what is reasonable, 
the court does not substitute its own 
judgment for that of the commis¬ 
sion, but does consider all the factors 
in the case—^Lehigh Valley R Co v. 
Board of Public Utility Comrs, D.C 
NL, 33 F2d 780, affirmed 49 SCt 
69. 278 U S. 24, 73 L Ed 161, 62 A L. 
R. 805—51 CJ P 688 note 60 

Test to be appUed to commission's 
order reauiring elimination of grade 
crossing is whether, m view of all 
the facts, commission's decision was 
arbitrary or was justified by public 
necessity which raalroad could law¬ 
fully be compelled to recognize.—^In 
re New York, O. & W. Ry Co, 280 
NYS 174, 244 App Div 664, affirmed 
In re New York, O. & W Ry at Sen¬ 
eca St in City of Oswego, 3 NE2d 
188, 271 N.Y 667. 

Order held reasonable or not unrea¬ 
sonable 

Md—^Brehm v. Tabler, 5 A.2d 820, 6 
A.2d 378, 176 Md 411. 

Mo—State ex rel Alton B. Co. v. 
Public Service Commission, 70 S 
W.2d 61, 334 Mo 1001—State ex 
rel Town of Carrollton v Public 
Service Commission of Missouri, 
63 SW.2d 26—State ex rel. St 
Louis-San Ffancisco Ry Co v 
Public Service Commission, 62 S. 
W 2d 1090—State ex rel, St. Louis- 
San Francisco Ry. Co. v Public 
Service Commission, 63 S.'W’.2d 868, 
331 Mo. 438 

NJ.—West Shore R. Co. v. Board 
of Public Utility Com'rs, 164 A. 
688, 112 NLEU 149, affirmed 169 
A. 829, 112 N.JLaw 83, certiorari 
domed West Shore R Co. v. Board 
of Public Utility Com*r8 of State 
of New Jersey; 64 S Ct. 629, 292 U. 
S. 624, 78 L.Ed 1479—Pennsyl¬ 
vania R. Co. V. Board of Public 
Utility Com'rs, 180 A. 651, 13 NJ. 
Misc 766, appeal dismissed 184 A. 
842, 116 N J.Law 627 
NY.—^In re Elimination of Existing 
Highway-Railroad Crossings at 
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certainty,73 or founded on erroneous legal princi¬ 
ples,74 or where it is not supported by substantial 
evidence.7B The mere fact that the grade cross¬ 
ing could have been eliminated by a less expensive 
method does not make the order unreasonable,76 
but it is the court’s duty, where the cost is ques¬ 
tioned, to determine whether it is within reasonable 
limits.77 

Judicial review of the orders of the commis¬ 


sion is limited to questions of law,78 and the courts 
may not usurp the functions of the commission or 
interfere with their proper exercise,73 or substi¬ 
tute their judgment for that of the commission.30 
The court will not itself weigh the evidence or pass 
on the facts,81 and the fact findings of the com¬ 
mission, where supported by substantial evidence, 
will be accepted by the court.82 

Questions not involved in or passed on in the 


Grade m CSity <?f Batavia, Genesee 
County. 8 N.T.S 2d 910, 256 App. 
Div 6, reargument denied 11 N. 
TS2d B42, 266 App Dlv. 1043, af¬ 
firmed In re Grade Crossing Elim¬ 
ination in City of Batavia, 24 N B 
2d 987, 282 N.T. 670, reargument 
demed 26 NE2d 810, 282 N.X 679. 
51 C J. P 687 note 48 [a] 

73. OkL—Missouri, etc, R Co. v. 
State, 200 P. 208, 82 Okl. 221. 

Interlocutory provlsioii 

Provision in order eliminating 
grade crossing that subway drainage 
should he included as part of plan 
was held not to invalidate order be¬ 
cause of indefimteness, since provi¬ 
sion was in its nature interlocutory 
and contemplated the furnishing of 
detailed plans for drainage system 
and final passing on such plans by 
commission.—^Petition of City of 
Buffalo, 279 N.T.S. 873. 245 App.Div. 
19. 

74. Ill—Chicago, N. S & M. R Co. 
V. Illinois Commerce Commission 
ex rel Department of Public 
Works and Buildings, 188 N.B 
177, 364 Ill 68. 

N.T—^In re New York, O & W Ry. 
Co, 280 NTS. 174, 244 App DiV 
664, affirmed In re New York, O. & 
W Ry. at Seneca St. in City of 
Oswego, 3 NB2d 188, 271 N.YS 
667. 

51 C.J. p 687 note 50. 

75. Ill—Chicago, N S & M, R, Co 
V Illinois Commerce Commission 
ex rel. Department of Public 
Works and Buildings, 188 NB 177, 
354 Ill 68. 

Mass.—^Boston & A. R. Co v. De¬ 
partment of Public Utilities, 51 N 
E 2d 445, 314 Mass 634 
51 C J. p 687 note 62 
70. tJ.S—Lehigh Valley R Co. v 
Board of Public Utility Comrs, N 
X, 49 S.Ct 69, 278 US. 24, 73 L 
Ed 161, 62 j^.L R 806. 

58 C.X p 688 note 61. 

77. U.S—Lehigh Valley R. Co. v. 
Board of Public Utility Comrs, N 
X, 49 S.CL 69, 278 U S. 24, 73 L.Ed 
161. 62 A.L.R. 105 

N.T.—In re Elimination of Existing 
Highway-Railroad Crossing at 
Grade of Lehigh Valley R. Co. in 
ViUage of Spencer, Tioga County, 
5 N.T S.2d 946, 264 APP.Div 412. 

78- MASS.—^Boston & A. R Co. v. 


' Department of Public Utilities, 61 
NE2d 445, 314 Mass. 634 
N.T —^In re Elimination of Existing 
Highway-Railroad Crossings at 
Grade in City of Batavia. Genesee 
County. 8 NTS 2d 910. 256 App 
Div 6, affirmed In re Grade Cross¬ 
ing Elimination in City of Batavia, 
24 N.E2d 987, 282 NT 670, rear¬ 
gument denied 26 NE2d 810, 282 
, N.T 679—^In re New Tork. O & 
W. Ry. Co, 280 N.TS. 174, 244 
AppDzv. 664, affirmed In re New 
York, O & W. Ry. at Seneca St 
in City of Oswego, 3 NB2d 188, 
271 N.T. 567. 
l)iBcr6tio& 

Court is not called on to exercise 
any discretion —^In re Elimination of 
Existing BEighway-Railroad Cross¬ 
ings at Grade in City of Batavia, 
Genesee County, 8 N.Y.S 2d 910, 256 
App Div 6, reargument demed 11 N 
TS.2d 642, 266 App.Div. 1043, af¬ 
firmed In re Grade Crossing Elim¬ 
ination in City of Batavia, 24 N.B 2d 
987, 282 N.T. 670, reargument demed 
26 N.E.2d 810, 282 N.T. 679. 

79. N.T.—In re Elimination of Ex¬ 
isting Highway-Railroad Crossings 
at Grade of Railroads Operated by 
Pennsylvania Railroad Co, 299 N 
TS 693, 252 App Div. 404, reargu¬ 
ment denied In re FSmham-Irvlng 
State Highway, 4 N.T S 2d 163, 254 
App Dlv 634, and 4 NTS 2d 166, 
254 App Div. 634, affirmed In re 
Famham-Irving State Highway in 
Town of Brant, 19 NE2d 915, 280 
N T. 495—In re New York, O. & W. 
Ry. Co, 280 NTS 174, 244 App 
Div. 6^4, affirmed In re New York, 
O, & W. Ry at Seneca St. in City 
of Oswego, 8 NE.2d 188, 271 NT. 
567. 

Sngineerlng questions will not be 
considered by the court—^In re Elim¬ 
ination of Existing Highway-Rail¬ 
road Crossings at Grade in City of 
Batavia, Genesee County, 8 N Y.S 2d 
910, 266 App.Div. 6, reargument de¬ 
nied 11 N.Y.S,2d 642, 266 App Div 
1043, affirmed In re Grade Crossing 
Elimination in City of Batavia, 24 
NE.2d 987, 282 N.T. 670, reargument 
denied 26 NB.2d 810, 282 NT. 679, 

Bxpedlenoy and wisdom 

Court may not pass on expediency 
or wisdom of commission's order re¬ 
quiring elimination of grade cross¬ 

630 


ing—^In re New York, O & W. Ry 
Co, 280 NTS 174, 244 App Div 664, 
affirmed In re New York, O & W 
Ry. at Seneca St in City of Oswego, 
3 NJ5 2d 188, 271 N.T 667 

80. Ill—Chicago, N. S. & M R Co 
V. Illinois Commerce Commission 
ex reL Department of Public 
Works and Buildings, 188 NE 
177, 354 Ill 68 

NT.—^In re Bhmihation of Highway 
Grade Crossings in Town of Can¬ 
ton, St. LsLwrence County, 174 N 
B 695, 255 NT 320—In re New 
Tork, O & W Ry Co, 280 NTS 
174, 244 App Div. 664, affirmed In 
re New York, O. & W Ry at 
Seneca Street in City of Oswego, 3 
N.E.2d 188, 271 N.T 567 

81. Ill—Chicago, N S & M R Co 

V. Illinois Commerce Commission 

ex rel Department of Public 
Works and Buildings, 188 NE 177, 
364 111 68 . 

Mass—^Boston & A, R. Co. v. De¬ 
partment of Public Utilities, 61 N. 
E 2d 445, 314 Mass 634. 

N.T—^In re Elimination of Highway 
Grade Crossings in Town of Can¬ 
ton, St Lawrence County, 174 NB. 
695, 266 NY 320. 

88. CaL—City of San Mateo v. R^l- 
road Commission, 68 P.2d 713, 9 
Cal 2d 1. 

Mo —State ex rel Chicago, R I & P 
By Co V Public Service Commis¬ 
sion of Missouri, 72 SW2d 101, 
335 Mo ISO^State ex rel Town of 
Carrollton v Public Service Com¬ 
mission of Missouri. 63 SW.2d 26 
—State ex rel and to Use of Chica¬ 
go Great Western R Co v Public 
Service Commission of Missouri, 
61 S.W.2d 73, 330 Mo 729, certio¬ 
rari demed Chicago Great Western 
R Co. V. Public Service Commis¬ 
sion of State of Missouri, 68 S.Ct 
89, 287 US. 641, 77 LEd 566 
NY.—^In re New York. O & W. Ry 
Co, 280 NY.S. 174, 244 App Div. 
664, €Lffirmed in re New Tork, O. & 

W. Ry' at Seneca St in City of 
Oswego, 3 N.E.2d 188, 271 NT. 
567 

61 C X p 687 notes 47, 61 

TTse InsufflcieiLt to establish public 
crosBuig 

Cal—City of San Mateo T. Railroad 
Commission, 68 P.2d 713, 9 Cai 2d 
L 
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order reviewed will not be considered On re¬ 
view of an order abolishing a crossing, based on 
an erroneous finding that the crossing was public 
instead of private, the court need not determine 
the powers of the commission with respect to pri¬ 
vate crossings Under some statutes, the court 
is required to remand the matter to the commission 
where the commission failed to receive evidence 
properly offered, unless the court finds that such 
evidence is not controlling,^^ but a finding that the 
evidence is not controlling is not required where 
the evidence was not properly presented to the 

commission. 86 

The necessity of a grade crossing elimination is 
to some ex:tent subject to judicial review.87 Where 
the abolition is discretionary, the exercise of dis¬ 
cretion IS reviewable,88 but courts will not interfere 


where it is fairly exercised.89 

Presumption and burden of showing error. It is 
presumed that the decision of the commission is 
pnma facie j'ust, reasonable, and correct,and the 
burden of showing its invalidity is on the party 
attacking the order. 

Determination. An order may, on review, be 
set aside as to the portion of it assessing costs 
without affecting the remainder of it,®^ or may be 
held erroneous as to one crossing without disturb¬ 
ing it as to other crossings. 83 Where, on appeal, 
it appears to the court that more definite evidence is 
necessary, the record may be returned to the com¬ 
mission so that additional evidence can be taken.®^ 

Costs of review should be assessed against the 
railroad where the order from which it appealed 
is affirmed.86 


SUttlnatloiL imiieoessary 

ITindingr that grade crossing sep¬ 
aration at place where view was un¬ 
obstructed and flash signals were op¬ 
erating was unnecessary and inex¬ 
pedient w€^s held justified —^In re 
JBlimination of Grade Crossing Over 
Tracks of Baltimore & O B. Co, 179 
KE 139, 124 Ohio 406 

Svideace held salfloleat to support 
order 

Ill —St, Clair County v. Pennsyl- 
vama R. Co. 174 N.B, 852, 342 Ill 
646. 

Miss—New Orleans & N E R. Co 
V State Highway Commission, 144 
So 558, 164 Miss 343. 

Mo—State ex rel Alton R Co. v 
Public Service Commission, 68 S 
W.2d 691, 334 Mo 832 
NX.—^In re New York, O & W Ry. 
Co. 280 NTS 174, 244 App Div 
664, affirmed In re New York, O 
& W. Ry at Seneca St. in City of 
Oswego, 3 NE2d'l88, 271 NT 667 
—^In re Elimination of Highway 
Grade Crossings in Town of Can¬ 
ton, St. Lawrence County, 242 N. 
TS, 601, 229 App.Dlv. 607, appeal 
dismissed 174 N.B. 696, 265 NY 
320. 

Okl.—^Kansas City Southern Ry. Co. 
V. Citizens of Westville, 89 P.2d 
320, 184 Okl. 100, certiorari denied 
59 S Ct. 774, 306 U.S. 668, 83 L.Bd 
1056 

Pa—^Pennsylvania R. Co. v. Public 
Service Commission, 179 A. 860, 
118 Pa Super. 380. 

Drainage 

Evidence respecting inability to 
drain underpass highway and 'rail¬ 
road crossing did not warrant order 
for overpass crossing.—In re Elim¬ 
ination of Highway Grade Crossings 
in Town of Canton, St. l^awrenoe 
County, 242 N.YS 601, 229 AppDiv 
607, appeal dismissed 174 N.E. 695, 
256 N.Y. 320. 


Subseanent review 

On appeal to supreme court from 
a judgment of superior court revers¬ 
ing an order of the department of 
transportation closing a grade cross¬ 
ing, supreme court was not required 
to give findings of trial court same 
weight which supreme court would 
ordinarily give such findings when a 
case was tried before superior court 
without a Jury and superior court 
saw and heard witnesses, since su¬ 
perior court was a reviewing court 
and did not, as such, see witnesses 
or hear them testify, and reached Its 
conclusions from a transcript of oral 
evidence given at departmental hear¬ 
ing —^Department of Transp. of State 
V. Snohomish County, 212 P.2d 829, 
35 Wash 2d 247 

83. Ind—^Evansville, I & T H. R 
Co V. Board of Com'rs of Gib¬ 
son County, 199 NE. 583, 210 Ind. 
74 

84. Utah —^Bamberger Electric R 
Co V State Public Utilities Com¬ 
mission, 204 P. 314, 69 Utah 351. 

85. Ill-—City of Chicago v Illanois 
Commerce Commission ex rel. Chi¬ 
cago & W I R. Co, 190 NE 896, 
366 Ill. 501 

86. Ill—City of Chicago v Illinois 
Commerce Commission ex rel Chi¬ 
cago & W I R Co. supra 

87. N.Y.—^In re New York, O. & W 
By Co, 257 N.YS 182, 236 APP 
DIv. 831. 

88. US,—Erie R. Co. V. New Jer¬ 
sey Public Utility Comrs., N.J> 41 
set. 169, 264 US. 394, 66 L.Ed 
322 

61 C J- P 687 note 68^ 

89. N.Y —Matter of New York Cent 
B. Co. Grade Crossings, 236 N.Y 
S 606, 226 AppDiv. 447, affirmed 
170 N.B. 152, 262 N.Y. 688. 

51 C J. P 688 note 57, 

631 


Court win not substitute its discre¬ 
tion for that of ooittxnission 
Conn —^Levitt v. Attorney General, 
151 A 171, 111 Conn. 634 
Discretion held not abused 
Neb —^Butler County v. Chicago & N. 
W Ry. Co.. 263 N.W 896, 130 Neb. 
75. 

J 

9a Va.—Southern R. Co. v. Com¬ 
monwealth, 97 S.E. 343, 124 Va 36. 

91. Ind—^New York, C & St. L R. 
Co. V. Singleton, 190 NE 761, 207 
Ind 449, certiorari denied 66 S Ct. 
89, 296 U.S 678, 80 LEd. 409 

Mo —State ex rel St. Louis-San 
Francisco Ry. Co. v Public Serv¬ 
ice Commission, 63 S.W.2d 868, 331 
Mo 438 

61 C J p 688 note 68. 

Action growing out of exerdse of 
powers 

Action by railway to set aside or¬ 
der of public service commission re¬ 
quiring it to reconstruct and widen 
subway under its tracks wajs held 
‘'action growing out of exercise of 
authority and powers granted to 
commission," within statute placmg 
burden on party adverse to commis¬ 
sion to show that Its ruling Is un¬ 
lawful—^New York, C & St. L R 
Co V Singleton, 190 N.E 761, 207 
Ind. 449, certiorari domed 66 S Ct 89, 
296 U S. 678, 80 L.Bd. 409. 

92. Mo —State v. Public Service 
Commission, 272 S.W. 957, 308 Mo. 
369 * 

93. Conn—Appeal of Fairfield, 17 
A. 764, 67 Conn. 167. » * 

r 

94 . Pa—^Lehigh Valley R. Co. v 
State Public Service Commission, 
80 Pa-Super. 139. 

95. HL-*—Cleveland, etc,, R Co. v. 
State Public Utilities Commission, 
112 N.E. 689, 273 Ill. 210. 
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Injunction against enforcement of order. Injunc¬ 
tion will be granted to restrain enforcement of an 
order of the commission when it is the only ade¬ 
quate remedy, since certiorari will not stay execu¬ 
tion of the order.®® 

c. Proceedings by Municipal Corporations 

Ordinances providing for the abolition of grade cross¬ 
ings are not required to recite the reasons for their en¬ 
actment. The right to Judicial review exists under some 
statutes. 

Ordinances providing for the abolition of grade 
crossings are not required to recite the reasons for 
their enactment,®^ as, for example, that a cross¬ 
ing is a nuisance®® or dangerous ®® The passage of 
an ordinance declaring the necessity for the elimina¬ 
tion of a grade crossing does not place a manda¬ 
tory duty on the council to act.^ Where the rail¬ 
road is entitled to such details of the work required 
that an adherence thereto must be accepted as a 
fulfillment of the requirement,® it is not necessary 
that such details be incorporated in the ordinance 
requiring the abolition of the crossings;® but the 
requirements may be expressed in general terms^ 
and may be supplemented by plans and specifica¬ 
tions for the purposes of the work prepared by 
authority of the municipal council.® Unless the 
statute so requires, a determination of the public ne¬ 
cessity for a separation of grades® and an assess¬ 
ment of damages^ need not be made before any 
work is done on the grade separation. 

Judicial review. Notwithstanding the power to 
abolish grade crossings is conferred on a munici¬ 
pal legislative body, the statutes may provide for 
a right to test the legality of the action of such 
body by the courts.® The courts will not, in general, 


interfere with the determination of a municipal 
legislative body as to the necessity® and expedien¬ 
cy!® of a separation of grades at crossings in the 
absence of fraud or oppression constituting an 
abuse of discretion.!! Where it is contended that 
the power of the city has been abused, all reason¬ 
able doubts should be resolved in favor of the valid 
exercise of the power,!® and the case should be 
a clear one to justify judicial interference.!® 
Where the city has entered into a contract which 
it is seeking to enforce, a court may, for the pur¬ 
poses of the contract, determine its reasonable¬ 
ness as a judicial question.!^ 

Enforcement of orders. The work must be con¬ 
structed in accordance with the plans and specifi¬ 
cations established.!® The municipality having 
power to compel a separation of grades may enforce 
such separation by the imposition of a penalty.!® 
Where the city, in the exerase of its power, has, 
by ordinance, ordered the railroad to construct a 
viaduct, its right of action to compel construction 
is not affected by a statute giving a commission 
power over abolition of grade crossings !'^ 

Alteration of plan. Where an ordinance provid¬ 
ing plans and specifications for an elevation of 
tracks confers property nghts on the railroad, such 
rights may not be taken away by a subsequent ab 
teration of the plans without just compensation or 
due process of law.!® 

Effect of repeal of ordinance by general law. 
Where a municipal ordinance as to a separation of 
grade is repealed by a general law in conflict there¬ 
with, the rights acquired by the city!® and acts le¬ 
gally done imder the charter of the city and the 


96. Yt—Bessette v Goddard, 88 A 
1, 87 Yt, 77 

97- Mo—State v Missouri Pac. R 
Co. 174 SW. 73, 262 Mo 720. 

98. Mo—State v Missouri Pac R. 
Co, supra. 

99. Mo—State v. Missouri Pac. K. 
Co., supra. 

1. Ohio.—Schultz V City of Cincin¬ 
nati, 194 lifK 38, 48 Ohio App. 432. 
ProoeedizLfiT to compel municipality 
to act 

Taxpayer cannot by mandatory in¬ 
junction compel city and railroad 
company to proceed with elimination 
of a grade crossing after passage of 
ordinance declaring necessity for 
Improvement and voting of bond is¬ 
sue therefor—Schultz V. City of 
Cincinnati, supra 

S. Colo.—^Burlington, etc, R, Co. v 
People, 77 P. 1026, 20 Colo App 
181. 


3. Colo—^Burlington, etc., R Co. v. 
People, supra 

4. Colo—^Burlington, etc., R. Co v. 
People, supra. 

6. Colo—^Burlington, etc, R. Co v 
People, supra. 

6. Mich —^Mead v. Michigan Cent 
R Co, 140 N.YT. 973, 174 Mich 621. 

7. Mich —^Mead v Michigan Cent 
R Co, supra 

8. Ala—^Birmingham v. Louisville, 
etc, R. Co, 104 So. 268, 213 Ala. 
92. 

61 C J p 690 note 24. 

9. Mo —American Tobacco Co v, 
Missouri Pac. R Co,, 167 S W 602, 
247 Mo 374. 

61 C J p 690 note 19 

10- Mo —American Tobacco Co. v. 

Missouri Pac. R Co, supra. 

61 C J P 690 note 20 

11. ISr.C —Sanders v Atlantic Coast 
Line R. Co., 4 3 B 2d 902, 216 K.C 
312. 


12. U.S—^Missouri Pac R Co v 

Omaha, Neb, 197 P 616, 117 CC 
A 12, affirmed 36 S Ct 82, 235 US 
121, 69 L Ed. 167. 

13. U.S—^Missouri Pac. R. Co v. 

Omaha, supra 

14. Mo —Kansas City v Kansas 
City Terminal R. Co, 26 SW2d 
1056, 324 Mo 882 

51 C.J p 690 note 26 

15. US —Chicago, etc, R Co v 

Minneapolis, DC Minn, 238 F 384 

51 C J. p 690 note 26 

16. Ill—^Hampton v Chicago, etc,, 
R Co., 125 HI App 412. 

17. Wis —Superior v Roemer, 141 
NW 260, 164 W1S 346. 

51 C J p 690 note 29. 

18. U S —Chicago v New York, etc, 
R Co, Ill, 216 P 786, 132 C.C.A 
646 

61 C J. p 690 note 80 

19. Mo—State v. Missouri Pac R 
Co, 174 SW 73, 262 Mo. 720. 
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ordinance prior to the enactment of the statute®® 
are not affected where the constitution of the state 
prohibits retrospective legislation. 

d. Proceedings before Specisd Commissioners 

Proceedings for the elimination of a grade cross¬ 
ing by special commission appointed by the court are 
proceedings in equity. 

Under a statute providing for the determination 
of questions as to the abolition of grade crossings 
by a special commission appointed by the court on 
petition, the proceedings are, where the statute so 
declares, proceedings in equity .21 The court with 
which the petition for the appointment of a com¬ 
mission is filed should not consider matters which 
are properly for the consideration of the commis¬ 
sion ,22 and on appointing the commission the court 
should not restrict its power to consider less than 
the statute provides.^s 

Special statutes. A statute enacted to abolish 
grade crossings in a certain city does not affect the 
general statutory provisions except so far as they 
are expressly changed by it.^ 

Parties. The owner of adjacent land liable to 
be taken has no right to be made a party, or de¬ 
mand a hearing, in proceedings by the commis- 
sion.^5 After the commission's report is filed the 
owner may then come into court and o'bject to the 
legality of the commission's action in deciding to 
take his property.^6 In some cases the state is a 
proper party to a proceeding brought by a railroad 
against a municipality.^^ 

Petition. A petition for the abolition of a grade 
crossing need not set out the precise manner in 
which the separation of grades is to be accom¬ 
plished, nor need any plan or specification thereof 
accompany the petition.28 

Discontinuance. A railroad having brought pro¬ 


ceedings to abolish a grade crossing cannot discon¬ 
tinue them over the objection of the municipality 
which has entered an appearance.29 

Hearing and determination. Hearings as to all 
matters arising under the petition should be held be¬ 
fore the commission.80 The commissioners are or¬ 
dinarily the tribunal to decide the questions of fact 
in regard to the proposed change or abolition of a 
grade crossing The commission may properly 
consider the financial condition of the railroad,82 
but this must be considered together with the other 
factors bearing on the question of abolition.33 

Report and confirmation. Under the provision 
that the commission shall specify in its report the 
changes in the railroad necessary to secure elimi¬ 
nation, the change in location may not be implied 34 
The statute provides for the appointment of an 
auditors^ whose findings may not be set aside un¬ 
less inconsistent and plainly wrong.®® Although 
required to apportion the costs, the commissioners 
need not ascertain and estimate the actual cost®^ 

Review The court on appeal or the presenta¬ 
tion of the report of the commissioners for con¬ 
firmation or rej’ection may not rej'ect it merely 
because it differs with the commissioners as to 
questions of fact;®® nor may it consider the en¬ 
tire matter as one before it for original action and 
substitute its own opinion for that of the commis¬ 
sioners and order the change to be made according 
to a method different from that determined on by 
them.®® In passing on whether what the commis¬ 
sioners order is reasonably necessary or fairly in¬ 
cidental, every presumption is to be made in favor 
of the conclusion of the commission."*® 

When commissioners have decided that it is not 
necessary to abolish a grade crossing, it is within 
the discretion of the court to recomimt the ques- 


SO. Mo—state v. Missouri Pac. H. 
Co, supra 

SUL. Mass—^In re Norwood, 66 N.S 
637, 183 Mass 147 

51 C J p 689 note 82 

22. Mass —^Framingrhazn v. Boston, 
etc, R. Co, 167 NE. 327, 268 Mass 
93 

61 C J p 689 note 83. 

23. Mass.—^Framingliam v. Boston, 
etc, R. Co., supra. 

24. Mass —^Bay State R Co. v. Pub¬ 
lic Service Commission, 118 NB. 
669, 229 Mass 399 

51 C J p 689 note 85 

23 . Mass—^In re Old Colony R Co, 
40 NB 198, 163 Mass 356 

26. Mass.—^In re Old Colony R Co, 
supra. 


27. Mass —Boston, etc, R. Co v. 
Woburn, 165 NB 125, 266 Mass 
358. 

28. Mass.—Norwood v. New Tork, 
etc, R Co., 37 NB 199, 161 Mass. 
259. 

29. Mass—^In re New Tork, etc., R. 
Co., 65 N.B. 815, 182 Mass. 439. 

30. Mass.—Framingham v Boston, 
etc., R, 167 NB 327, 268 Mass. 93. 

31. Mass.—^Zn re Hadley, 59 N.B. 
805, 178 Mass 319—^In re Old Col¬ 
ony R Co,, 40 NB. 198, 163 Mass. 
356. 

38. Mass —^BYamingbam v. Boston, 
etc, R., 167 N.B. 327, 268 Mass 93 
—^Lowell V. Boston, etc., R., 130 
N.E 638, 238 Mass 328. 
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33. Mass —Framingham v. Boston, 
etc, R, 167 NB 327, 268 Mass. 93. 

34- Mass—Howe v. Johnson, 128 N 
B. 634, 236 Mass 379. 

35. Mass—Worcester v. Boston, 
etc, R.. 100 NB 1014, 213 Mass 
567 

38- Mass—Worcester v. Boston, 
etc, R., supra. 

51 C.J. p 689 note 98 

37. Mass.—^In re Westborough, 48 
N.B. 763, 169 Mass. 495. 

38. Mass—^In re Hadley, 59 NB 
805,178 Mass 319. 

39. Mass.—^In re Old Colony R. Co.. 
4Q N.B. 198, 163 Mass. 356 

40. Mass.—^In re Waltham, 92 N.EL 
477, 206 Mass. 208. 
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tion to the commissioners.^^ When the public serv¬ 
ice commission acts as the special commission to 
abolish grade crossings, its rulings are subject to 
review under the statute relating to the abolition of 
grade crossings,^2 and not under the statute relating 
to review of orders and rulings of the commission 
acting as the public service commission.43 When 
the report of the commissioners is sufficiently defi¬ 
nite, it must be confirmed.^^ 

Enforcement of order. Under the provisions of 
the statutes the superior court or any justice there¬ 
of sitting in equity may enforce the orders and de¬ 
crees at the time of confirming the commissioners* 

decree>5 

§ 165. -Expenses and Apportionment 

a. In general 

h. Expenses which piay be charged to 
railroad, or apportioned 


c. Apportionment by commission 

d. Contracts as to expenses 

a. In General 

Under the police power, a railroad may be required 
to bear part of, or the entire, expense of eliminating a 
grade crossing 

Under its police power the state may require a 
railroad to bear part of, or the entire, expense of 
elimmating a grade crossmg,^® or may authorize a 
city to require it to do^so;^*^ and a municipality 
which has the power to require the abolition of 
grade crossings may require the railroad to bear the 
whole expense.48 a railroad may be required to 
bear the expense of elimmating a grade crossing 
occasioned by a highway built after the railroad,^^ 
The exercise of this potver is not precluded by the 
railroad's financial difficulties or prospective bank- 
ruptcy.so The fact that the railroad company will 
not receive any benefit from the elimination of a 
grade crossing does not preclude charging it with 


41- Mass—^Lowell v Boston, etc, 
B, 130 NB. 638, 238 Mass. 328 

42. Mass—Bay State St K. Go v 
Public Service Commission, 118 N. 
B 669, 229 Mass 399. 

43. Mass—^Bay State St K. Co v. 
Public Service Commission, supra 

44- Mass—^In re Westborough, 48 
NB 763, 169 Mass. 495 
61 C J. p 690 note 7, 

45. Mass—JTorwood v. New York, 
etc, B Co, 39 NE. 186, 162 Mass 
564. 

43. XT S —^Nash-ville, C & St Li By 
V Walters, Tenn, 65 S Ct 486, 294 

U. S 406, 79 LEd 949, appeal dis¬ 
missed Nashville, C. & St L By, 

V. Herndon. 55 SCt 87, 293 US 
618, 79 li Ed 632. 

Mo.—State ex rel. and to -Use of St 
Paul & B1 C Short Line B. Co. v 
Public Service Commission of Mis¬ 
souri, 92 SW.2d 126, 338 Mo 724 
N.T—Syracuse Grade Crossing Com¬ 
mission V. Delaware, D. & W B 
Co, 97 N.Y.S.2d 279, 197 Misc. 192, 
modified on other grounds 32 N.Y 
S2d 620, 263 App Div. 930, affirmed 
49 NB2d 131, 290 NY. 632—Long 
Island B Co. v. Department of 
Labor of State of New York, 247 
N.Y.S. 278, 138 Misc 612, affirmed 
177 NE. 17, 266 N.Y. 498. 

Tenn—Nashville, C. & St. L By. v. 
Baker, 71 S.W2d 378, 167 Tenn. 
470, appeal dismissed Nashville, C 
& St. L By. V Herndon, SB S Ct 
87, 293 U.S. 518, 79 LEd. 632, re¬ 
versed on other grounds Nashville, 
C & St. L. By. V. Walters, 55 S. 
Ct 486, 294 US. 405, 79 LEd 949 
Tex.—City of Beaumont v Pnddie, 
ClV-App., 66 S.W2d 434, reversed 
on other grounds Texas & N. O. R. 


Co V Priddie, 95 SW.2d 1290, 127 
Tex. 629. 

51 C.J. p 691 notes 35, 40. 

Park roads 

Where park roads were improved 
at public expense and used by the 
public as roadways, they were pub¬ 
lic highways and the commission 
could assess part of the cost of re¬ 
moving railroad grade crossings 
against the railroad, especially when 
made necessary by separation of 
grades outside the park —State ex 
rel. Wabash By. Co. v Public Service 
Commission of Missouri, 100 S W 2d 
622, 340 Mo. 226, 109 AL.B. 754. 

Fact that federal goverunent will 
reimburse state for a portion of the 
expenses of the Improvement does 
not affect the liability of the rail¬ 
road to contribute to the cost—Chi¬ 
cago, etc, B. Co V Public Service 
Commission, 287 S W 617, 315 Mo 
1108, 

47. Mo —^American Tobacco Co. v 
Missouri Paa R. Co, 157 S.W 602, 
247 Mo 374. 

51 O J. p 691 note 36. 

48. Tenn —Cincinnati, N. O & T 
P. R Co V City of Chattanooga, 
64 SW,2d 196, 166 Tenn. 626. 

51 C J p 691 note 3$. 

LeglslatiVB policy 
Where legislative policy of state 
was to require railroads to pay only 
part pf, cost of eliminating grade 
crossings, municipality could not re¬ 
quire railroad to construct under¬ 
pass for street at its own expense, 
in absence of special grant of such 
power by legislaturei^-City of 
Memphis v. Southern By Co, jB7 S 
W2d 5,62, 167 Tenn. 181—61 CJ. p 
691 note 38 [al: 
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Ordinance subject to subsequent ex¬ 
ercise of state police power 
Provisions of city ordinance re¬ 
quiring r€Lilroads to defray entire 
cost of subway were subject to such 
regulations as thereafter might be 
made by state m lawful exercise of 
its police power—City of Chicago v. 
Illinois Commerce Commission ex 
rel. Chicago & W I R Co, 190 NE. 
896, 356 HI 501 

49. Tex —City of Beaumont v Prid¬ 
die, Civ.App, 65 SW2d 434, re¬ 
versed on other grounds Texas & 
N O R Co v. Pnddie, 96 S W 2d 
1290, 127 Tex 629 

50. Miss—New Orleans & N E R 
Co V State Highway Commission, 
144 So. 558, 164 Miss 343. 

NY—^In re Elimination of Existing 
Highway-Railroad Crossing at 
Grade of Lehigh Valley R Co. in 
Village of Spencer, Tioga County, 
5 N Y S 2d 946, 264 App Div 412 
Tex—City of Beaumont v Pnddie, 
Civ.App, 65 S W 2d 434, reversed 
on other grounds Texas & N O B. 
Co V. Priddie, 96 SW.2d 1290, 127 
Tex 629 

51 C J. p 680 note 53 [a]. 

CSurxent income less than current ex. 
penses 

Inadequacy of railway company's 
revenues to meet current operating 
ext)enses and fixed charges was held 
not to relieve it from compliance 
with commission's order to pay for 
reconstructing subway at highway 
intersection, where its net income for 
five years exceeded its net loss for 
succeeding period by over fifty-one 
million dollars—State ex rel. Chica¬ 
go, R I. & P. Ry. Co V. Public Serv¬ 
ice Commission of Missouri, 72 S W. 
2d 101. 335 Mo 180. 
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all or part of the expense,but m order to warrant 
imposing the cost of a grade crossing elimination 
on the railroad, there must be a reasonable rela¬ 
tion between the elimination and the public safety 
and not merely the public convenience.^s A con¬ 
tract by a municipality to pay for the construction 
of a railroad does not apply to the subsequent elim¬ 
ination of a grade crossing and does not preclude the 
railroad from being required to bear the expense of 
such elimination 53 

The state may use its own funds to pay for such 
elimination,54 or may apportion the burden between 


the railroad and a municipality.55 There is no con¬ 
stitutional objection to requiring the county, town, 
or municipality where the crossing is located to pay 
a portion of the expense of the change.®® Statutes 
in many jurisdictions provide for an apportionment 
of the expense between railroad companies, local au¬ 
thorities, and, sometimes, the state®^ which may be 
in proportions fixed without reference to the value 
of the property or the benefits severally received,®® 
although the statute may provide that the expense 
shall be borne only by the municipalities or com- 
! panics benefited.®® Statutory provisions as to the 
^ manner of apportionment must be followed,®® and, 


51. Mo—state ex rel Chicago, R 
I & P. Ry. Co V Public Service 
Commission of Missouri, supra. 

loalsility not luuited to benefit 
Mo—State ex rel Alton R. Co v 
Public Service Commission, 68 S 
W 2d 691, 834 Mo. 832. 

52. NY—re EJlimination of Ex¬ 
isting Highway-Railroad Crossing 
at Grade of Liehigh Valley R Co 
in Village of Spencer, Tioga Coun¬ 
ty, 5 N.YS2d 946, 254 AppDiv. 
412 

53. ,Mo—State ex rel. Wabash Ry 
Co V Public Service Commission 
of Missouri, 100 S.W2d 622, 340 
Mo 225, 109 A li R 754 

54. N.T.—^Long Island R Co v De¬ 
partment qf Labor of State of New 
York, 247 N.Y.S 278, 138 Misc 612, 
affirmed 177 NE 17, 256 N.T. 498 

SUCotor fuel tax ftind 

Statute requiring state public 
works department to use its propor¬ 
tion of motor fuel tax fund for con¬ 
struction and maintenance of roads 
and separation of grades at railroad 
crossings does not require payment 
of entire expense of grade separa¬ 
tion from such fund—Chicago. N S. 
& M. R. Co. V. Illinois Commerce 
Commission ex rel. Department of 
Public Works and Buildings, 188 N 
E. 177, 364 Ill 68. 

7ailiire to provide for ntatmer of 
payment 

The department of highways was 
properly assessed by the public util¬ 
ity comnaission with commonwealth's 
share of cost of improving a viaduct 
cariying highway across tracks of 
railroads, notwithstanding statute 
does not specifically provide how ex¬ 
pense charged to state shall be paid. 
—^Departmq^t of Highways of Penn¬ 
sylvania V. Pennsylvania Public 
Utility Commission, 14 A.2d 611, 141 
Pa Super. 37$. 

Xnterest 

N.Y.- 7 -New York Cent. R Co v. Tre¬ 
maine, 276 N.T.Sp 855,. 243 AppDiv 
181. 

Begnlatlon of wages and hours 
RaUrdad company, having elected 


to accept benefits of payment by 
state or mumclpalities of one-half 
expense of grade crossing separation, 
could not reject burden imposed by 
state in regulating hours of work 
and wages of workmen —^Long Is¬ 
land R. Co V Department of Labor 
of State of New York, 177 NE 17. 
266 NT 498 

55. Ill —Chicago, etc, R. Co v 
Lake County. 122 NE 626. 287 HI 
337 

La—City of Shreveport v Texas & 
P Ry. Co, 161 So 12, 182 La. 86 
61 C.J p 691 note 39 

56. US—New York, etc. B Co v 
Bristol. Conn, 14 SCt 487, 161 U. 
S 556, 38 LEd 269 

51 C.J. p 691 note 41 
Fact that entire cost might be 
Charged to railroad does not forbid 
charging part of cost to municipali¬ 
ty—State ex rel Wabash Ry, Co v 
Public Service Commission of Mis¬ 
souri, 100 SW,2d 522, 340 Mo 226, 
109 ALR 764. 

57. HI—City of Chicago v. Illinois 
Commerce Commission ex rel Chi¬ 
cago & W. I R Co., 190 NB 896, 
3.66 Ill 501. 

Pa.—Somerset County v. Pennsyl- 
vama Public Utility Commission, 
1 A 2d 806, 132 Pa Super. 686. 

51 C J, p 691 note 42 
State contribution ex gratia 
Pa.—Philadelphia Suburban Water 
Co V Pennsylvania Public Utility 
Commission, 78 A.2d 46, 168 Pa.Su- 
per. 360 

<<Conoemed;’’ '^terested” 

(1) Word "concerned," as used In 
statutory provision that public util¬ 
ities commission may order work of 
oonstruction, relocaiion, alteration, 
protection, or abolition of any grade 
crossing to^ be performed in whole 
or in part by any public utility or 
municipal corporq,tlon "concerned” 
or by commonwealth, is the equiva¬ 
lent of "interested.”—Philadelphia 
Suburban Water Co v, Pennsylvania 
Public Utility Commission^ supra. 

(2) A county and township in 
Which proposed grade-crossing elim¬ 


ination and new overhead crossing 
are located are "municipalities” 
which are "interested” or "con¬ 
cerned” in the improvement within 
statute authorizing public utility 
commission to place part of cost of 
such improvements on interested or 
concerned municipalities —Somerset 
County V. Pennsylvania Public Util¬ 
ity Commission, 1 A.2d 806, 132 Pa. 
Super. 586 

(3) Two boroughs, between which 
a bridge carrying state highway 
route over a railroad and canal was 
constructed, were "municipal corpo¬ 
rations concerned” In improvement 
within statute authorizing public 
utility commission to place part of 
cost of such improvement on inter¬ 
ested and concerned municipalities — 
Borough of West Conshohocken v, 
Pennsylvama Public Utility Commis¬ 
sion, 6 A 2d 690, 135 Pa Super. 295. 

58. Mo—Kansas City Southern Ry. 
Co V public Service Commission, 
30 S.W2d 112, 326 Mo 862 

Pa.—^Lehigh Valley R Co. v Public 
Service Commisl^ion of Pennsyl¬ 
vania, 161 A. 422, 105 Pa Super. 
423 

61 C.J. p 691 note 48. 

59. N Y.—In re Elimination of 
Highway-Railroad Crossing at 
Grade in Village of Burdett, 
Schuyler County, 190 NE. 344, 264 
NY. 195 

60. N.Y.—^Tn re Elimination of 
Highway-Railroad Crossing at 
Grade in Village of Burdett, 
Schuyler County, supra. 

61 C J. p 692 note 61. 

Adjurtm^uts 

While cost of railroad grade-cross¬ 
ing elimination, .including property 
required for new highways, must be 
apportioned as statute provides, ad¬ 
justment must be made, if new high¬ 
ways ar;e turned over to municipali¬ 
ties of railroad desires to retain 
property it can use as part of its 
right of way.—In re Elimination of 
Highway-Railroad Crossing at Grade 
In Village of Burdett, Schuyler 
County, supra. 
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where the statute requires apportionment, a rail¬ 
road may not be compelled to pay the whole cost of 
elimination;®^ nor may a municipality be assessed 
more than the amount, if any, limited by the stat¬ 
ute.®^ A railroad may not be held liable tmder a 
statute requiring it to pay all or part of the expense 
of eliminating a grade crossing unless the statute is 
complied with.®^ 

Street railroads. It is within the police power of 
the state to require that a percentage of the costs 
be borne by a street railroad using the crossing,®^ 
but a railroad which could have been assessed the 
whole cost may not complain that only a small per¬ 
centage of the cost was assessed on a street rail¬ 
road.®® When the street railroad permits an inter- 
urban railroad to use its tracks, a portion of the 
cost may be assessed against it,®® but it has been 
held that no part of the cost may be assessed against 
the interurban railroad when it is operating over the 
tracks as a mere licensee.®^ 

Apportionment between railroads Where several 
railroads have agreed to share the expense of con¬ 
struction of a bridge over their respective rights of 
way in proportion to the width of the rights of way, 
the same proportion is fair as to the cost of the 


approaches.®® The width of used parts of the rights 
of way is a good basis for apportionment,®® and a 
track of one road crossing another street should 
not be considered.'^® Both railroads may be required 
to contribute equally to the cost of the approaches-*^! 
Where a railroad seeks to construct on a highway, 
at a point where another road crosses at grade, a 
bridge carrying the highway may be ordered at the 
expense of both companies.*^® The laws relating 
to apportionment of expenses of highway grade 
crossing elimination are paramount to those relating 
to crossings between railroads.*^® 

Joint or several ownership of tracks. Where rail¬ 
road tracks are owned by different companies 
jointly, the obligation to build a bridge or viaduct 
over them is a joint obligation but, where com¬ 
panies severally own parallel tracks to be crossed 
by a single bndge or viaduct, the liability of each 
is several,*^® and each company should be required 
to build that part of the bridge above its own tracks, 
including the width of its right of way,*^® and, if 
there is an intervening space between the rights of 
way, each company whose tracks are adjacent there¬ 
to should build over one half of such space,and 
the companies owning the outside tracks should each 


61. Wash—state v. Department of j 
Public Works, 238 P. 621, 135 
Wash. 644 

510 J p 631 note 44. 

62. N T,—Coykendall v. Kingston, 
188 IsTTS 769. 115 Mzsc. 567 

51 C J. p 691 note 45. 

63. SC—^Powell V. Greenwood 
County, 1 SE2d 624, 189 SC 463 
—State ex rel. State Highway De¬ 
partment V. Southern Ry. Co,, 195 
S.E. 633, 186 S.C. 815. 

Proceed ipider statute 
Where highway department In¬ 
tends to hold railroad liable for pro¬ 
portionate part of construction of a 
grade-crossing elimination project, 
pursuant to statute, the department 
must proceed under the provisions 
of the applicable statute—State ex 
rel State Highway Department v. 
Southern Ry. Co., supra. 

Notice and heazing 
A railroad may not be assessed 
part of the costs of a relocation 
when not given the required notice 
and opportunity to be heard on the 
question of relocation.—Chicago, etc, 
R Co. V. State R Commission, 222 
NW. 816, 197 Wls 640. 

Buzdeu of jnroof 

S C —State ex rel. State Highway 
Department v. Southern Ry. Co. 
195 S.H 633, 186 S.C. 315. 

STotloe and opportunity to do work 
The highway department could not 
hold railroad liable for its propor¬ 


tionate part of cost of construction 
of a grade-crossing elimination proj¬ 
ect where the highway department 
did not give the railroad notice con¬ 
templated by statute, which would 
give railroad opportumty to do the 
construction work if it so elected, 
since railroad might have done the 
work at lower cost than the high¬ 
way department charged against it 
—State ex reL State Highway De¬ 
partment V. Southern Ry Co, supra 
64u N.J.—^Public Service Co-ordinat¬ 
ed Transport v. Board of Public 
Utility Corners, 33 A 2d 679, ISO N 
J.Law 409, aihrmed 35 A.2d 895, 
131 N J.L,aw 226. 

51 C.J. p 692 note 62. 

65. Mo.—^State ex rel. and to Use 
of Kansas City Southern Ry Co 
V. Public Service Commission, 30 
S.W2d 112. 325 Mo. 862. 

51 C J. p 692 note 63. 

66 . Ill —Cleveland, etc., R. Co v. 
State Public Utilities Commission, 
112 NB. 689. 273 HI. 210. 

167. Ill,—Cleveland, etc, R. Co. v. 
State Public Utilities Commission, 
supra. 

68 . Wash.—Oregon-Washington R, 
etc, Co V. Pacific Coast R Co., 244 
P 673, 138 Wash 430. 

69. Wash—State v. Northern Pac 
R. Co > 221 p. 991, 128 Wash- 73. 

Approaches 

In distributing contribution agreed 
to be made by three railroads toward I 

636 


cost of viaduct, cost of approaches 
and span should be divided according 
to widths of respective rights of 
way—State v. Northern Pac. Ry. 
Co., 7 P.2d 29, 166 Wash. 437. 
Possible number of tracks 
Apportionment of cost of viaduct 
among railroads on basis of possible 
number of tracks maintainable on 
right of way of each railroad under 
viaduct was held proper—State ex 
rel and to Use of Kansas City South¬ 
ern Ry Co V. Public Service Com¬ 
mission, 30 SW2d 112, 825 Mo 862. 

70. Wash.—State v. Northern Pac. 
R Co., 221 P 991, 128 Wash. 73. 

71. Wash—State v. Northern Pac. 
R. Co., supra 

72. Mich.—Ft-St. Umon Depot Co. 
V State R. Crossing Board, 46 N. 
W. 973. 81 Mich 248. 

73 . NY —New Paltz, etc, Tract Co 
V. Central New England R Co., 14T 
NTS 624, 84 Misc 628. 

74 . Minn.—State v. St Paul, etc, R* 
Co., 78 N.W. 87, 76 Minn 473 

75. Kan —^EUansas City v. Union 
Pac R Co, 196 P 2d h84, 166 Kan 
676. 

51 C J p 693 note 64. 

76 - Minn.—State v. St Paul, etc,, 
R Co, 78 N.W 87, 76 Minn. 473— 
State V. Mumeapolis, etc., R Co^ 
39 NW 153, 39 Minn. 219 

77- Minn—State v St, Paul, etc.,. 
R Co., 78 N.W. 87, 75 Minn. 473. 
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btiild the approach to the bridge adjacent to its 
tracksJS Where two railroads contribute to the 
danger of the grade crossing, they may be jointly 
required to construct and maintain a bridge eliminat¬ 
ing 

h. Expenses Which May Be Charged to Rail¬ 
road, or Apportioned 

Expenses reasonably necessary for the elimination 
of a grade crossing, such as the cost of constructing an 
approach to an overpass, may be charged to the rail¬ 
road. 

Statutory provisions as to the costs which may be 
included as part of the expense of eliminating a 
grade crossing must be followed.®® A relocation of 
a road so as to divert some traffic which would 
otherwise use grade crossings, which, however, re¬ 
mained open and were used after the relocation, is 
not an elimination of the crossings so as to charge 
the railroad with part of the cost,®l although the 


contrary has been held.®^ A municipality may not 
be required to share the expense of elimination un¬ 
less the crossing is a pubhc highway;®® nor is it 
liable for any part of the cost of constructing under¬ 
grade crossings on new highways which it agreed 
to accept when completed with the crossings in 
place.®^ 

A railroad may be charged with a share of the 
expense of a project reasonably necessary for the 
elimination of a grade crossing.®® The expense of 
eliminating a grade crossing includes the expense of 
building an approach to an overpass or under¬ 
pass,®® and a railroad may be charged with the ex¬ 
pense of improving a highway where the main pur¬ 
pose of the improvement is the public safety at the 
crossing Where the elimination of a grade 
crossing requires changes in the highways and the 
opening of a new highway, the railroad may be re¬ 
quired to contribute to the expense of such chang- 


78. Minn —State v St. Paul, etc, R 
Co , supra—State v. Minneapolis, 
etc. R Co, 89 N.W 163, 39 Minn 
219 

79. Wash—State v Northern Pac 
R Co, 221 P 991, 128 Wash 73 

80. N Y.—^Petition of Syracuse 

Grade Crossing Commission, 3 N. 
T S 2d 942, 263 APP Biv. 462. 

61 C J p 692 note 51. 

Salaries of ooxunissloners and am- 
ployees 

N.T—Kolb V. Holling, 82 NB 2d 811, 
286 NY. 104—^Petition of Syracuse 
Grade Crossing Commission, 8 N. 
YS2d 942, 263 App.Biv. 462. 

^gal fees 

N y —^Delaware, L & W. R Co. v. 
Fengler. 26 NYS2d 331, 176 Misc 
1037, modified on other grounds 31 
N.ys.2d 403, 262 Ap^DiV 686, af¬ 
firmed 42 NB2d 6, 288 N.Y. 141 

51 aJ. p 692 note 61 [a] (7), [b] 
(3) (4). 

81. Kan —^Harvey County v Mis¬ 
souri Pac. R. Co, 220 P. 1056, 114 
Kan. 816. 

82. Wis—Chicago, etc, R Co v. 
State R Commission, 204 N.W. 
eOC, 187 Wis 364. 

61C J p 693 note 69. 

83. Vt—Bacon v. Boston, etc, R 
Co., 76 A 128, 83 Vt 421. 

61 C J. p 692 note 46. 

84. N.Y —^Long Island R Co v. 
Shinnecock Hills, etc, Realty Co, 
131 N.YS 886, ajfflrmed 141 N.YS 
1129. 166 App.Div. 912. 

86. N.Y —In re Grade Crossing 
Elimination In Town of, Whites- 
town, Oneida County, 264 N.YS 
661, 238 AppDiv 484, aJHrmed In 
re Elimination of Grade Crossing 
of New York Cent. R. Co. over 


State Highway in Town of Whites- 
town, 193 NE. 412, 265 N.Y. 616 
86. NY—^In re Elimination of 
Highway-Railroad Crossing at 
Grade in Village of Burdett, 
Schuyler County, 190 NE 344, 264 
NY. 196—^In re Elimination of Ex¬ 
isting Highway-Railroad Cross¬ 
ings at Grade of Railroads Operat¬ 
ed by Pennsylvania R Co, 299 N 
Y.S 693, 252 App.Div 404, reargu¬ 
ment denied In re Parnham-Irving 
State Highway, 4 NYS 2d 168, 264 
AppDiv 634 and 4 N.Y.S 2d 166, 
264 AppDiv 634, affirmed In re 
Farnham-Irving State Highway in 
Town of Brant. 19 NB2d 916, 280 
NY, 496 

61 C J. P 691 note 35 [b], p 692 note 
61 [a] (1). 

Different grade 

The approach to an overhead 
crossing or an underpass is not con¬ 
fined to the points in the highway at 
which the grade is depressed below 
or raised above the level of the sur¬ 
rounding land, as respects railroad's 
participation in payment of expense 
involved in elimination of grade 
crossing —In re Elimination of 
Highway-Railroad Crossing at Grade 
in Village of Burdett, Schuyler Coun¬ 
ty, 190 N.B 344, 264 N.Y. 196—In re 
Elimination of Existing Highway- 
Railroad Crossings at Grade of Rail¬ 
roads Operated by Pennsylvania R 
Co., 299 NY.S. 693, 252 AppJ)iv. 404, 
reargument demed In re Farnhazn- 
Irving State Highway, 4 N.y.S.2d 
163, 264 App.Div 634 and 4 N.Y S.2d 
166, 254 AppDiv. 634, affirmed In re 
Farnham-Irving State Highway in 
Town of Brant, 19 N.E 2d 915, 280 N. 
y. 495. 

Tlixee thonsaad feet of highway 

Order requiring railroads to share 
In expense of building appro:|cimately 
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three thousand three hundred thirty- 
two feet of relocated highway out¬ 
side of underpass itself as part of 
grade-crossing elimination project 
was not unauthorized under the evi¬ 
dence, notwithstanding new road 
crossed two existing highways be¬ 
fore reaching point where railroad's 
obligation ceased—^In re Elimination 
of Existing Highway-Railroad Cross¬ 
ings at Grade of Railroads Operated 
by Pennsylvama R. Co, 299 N.YS. 
693, 252 App Div 404, reargument 
demed In re Famham-Irving State 
Highway, 4 NYS 2d 163, 254 App. 
Div. 634 and 4 NYS.2d 166, 264 App. 
Div. 634, affirmed In re Farnham- 
Irving State Highway in Town of 
Brant, 19 N.E 2d 915, 280 N.Y. 496. 
Bridge over river 

(1) Public service commission's 
order, requiring railroad company to 
pay more than cost of reproducing or 
changing location of old superstruc¬ 
ture over river in grade-crossing 
elimination proceedings, was held 
proper, new river span being part of 
approach to span over railroad—^In 
re Grade Crossing Elimination in 
Town of Whitestown, Oneida County, 
264 NY.S 661, 238 App.Div 484, af¬ 
firmed In re Elimination of Grade 
Grossing of New York Cent R Co. 
over State Highway in Town of 
Whitestown, 198 N.E. 412, 266 N-T. 
616. 

(2) Grade-crossing elimination or¬ 
der requiring construction of bridge 
twenty-four feet wide over railroad 
and streaxn was held not unreason¬ 
able because existing modem bridge 
over stream was only twenty feet 
wide.—^In re Elimination of Creedon 
Crossing, 248 NY.S. 284, 231 App. 
Div. 681. 

87- N.Y.—^In re Elimination of Cree¬ 
don Crossing, supra. 
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es.s® However, only expenses which are reasonably 
necessary to eliminate the grade crossing may be 
charged or apportioned to the railroad.*^ The rail¬ 
road may not be required to pay all or any part of 
the expense of general improvements in a system of 
highways not fairly incidental to changes m the 
crossing at the railroad.®® Thus, the expense of 
what IS pnmarily a highway improvement plan may 
not be allocated under a statute providing for the 
allocation of the expense of elimmaUng a grade 
crossing.®^ 

Under some constitutional and statutory provi¬ 
sions, the state contributes to the expense of grade 
crossing eliminations and “incidental improvements 


connected therewith.”®® The relocation and re¬ 
construction of utility structures made necessary by 
the elimination of a grade crossing are not within 
such a provision.®® 

The commission charged with the regulation of 
crossings is frequently authorized to determine, at 
least in the first instance, the expenditures charge¬ 
able to the elimination of a grade crossing or a 
separation of grades,®^ and its determination will 
be upheld where made in good faith,®5 but it may 
not saddle the railroad with the cost of an improve¬ 
ment having little or nothing to do with the elimina¬ 
tion of the grade crossing®® The commission in 
allocating the expense of the grade crossing elimina- 


88 . N.T.—^In re Blimmation of 
Hiffhway-Railroad Crossing at 
Grade in Village of Burdett, 
Schuyler County, J.90 NE. 344, 2S4 
N.T. 195. 

Buie of reason. 

N.Y—^In re Elimination of Existing 
Highway-Railroad Crossings at 
Grade of Railroads Operated hy 
Pennsylvania R Co., 299 H.T S. 
693, 252 App.Div. 404, reargument 
denied In re Famham-Irving State 
Highway, 4 KTS.ad 163. 254 App. 
J>iv 634, and 4 N.Y S 2d 166. 254 
AppDiv 634, affirmed In re Farn- 
ham-Irvlng State Highway v. 
Town of Brant, 19 NJEi 2d 916, 2S0 
H.T, 496 

89. NT—In re Elimination of 
Highway-Railroad Crossing at 
Grade in Village of Burdett, 
Schuyler County, 190 N.E 344, 264 
NT 196 

Pa —Somerset County v. Pennsyl- 
vama Public Utility Commission, 1 
A 2d 806, 132 Pa Super. 585. 

51 C J. P 692 note 48 

Bonus 

Municipality may not be required 
to pay any part of a bonus given 
the contractors by the railroad — 
Richmond, etc, R. Go. v. Richmond, 
133 S.E 800, 146 Va. 225. 

90. Majss.—Norwood v. New York, 
etc, R. Co., 37 N.E. 199, 161 Mass 
259. 

61 O J. p 692 note 50. 

91- Pa.—Somerset County v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 1 A 2d 806, 132 Pa Super. 685 
—^In re Northern Pipe Uine Co, 1 
A.2d 526, 132 Pa-Super 406—^Penn¬ 
sylvania Railroad Co v. Public 
Service Commission, 179 A. 850, 
118 Pa Super. 380—Ene B- C5o. v 
Public Service Commission, 77 Pa 
Super. 196 
Bridge across river 

The cohstruction of a highway 
bridge spanning a nver and cross¬ 
ing railroad tracks was not within 
contemplation of statute requiring 
railroad to pay proportionate part of 


cost of construction of “grade-cross¬ 
ing elimination” projects, where the 
primary object of the project was to 
replace an old bridge which was sub¬ 
ject to overflow and damage from 
high water —State ex rel. State 
Highway Department v. Southern 
Ry. Co„ 195 S B 633, 186 S C 316, 

92. N Y.—In re Elimination of 
Highway Railroad Crossing in 
Town of Oheektowaga, Erie Coun¬ 
ty, 18 N Y S.2d 613, 19 N.Y S 2d 321, 
259 AppDiv. 141, affirmed In re 
Iiehigh Valley R. Co. in Umon 
Road, Town of Cheektowaga, Erie 
County, 28 N.E 2d 409, 283 N.Y. 687 
—^Western New York Water Co. v. 
Brandt, 18 N.YS.2d 128, 269 App 
Div. 11, reargument demed 18 N. 
TS.2d 760, 269 AppDiv. 764, ap¬ 
peal dismissed 28 NE2d 408, 283 
N.Y. 686. 

Baalxoad station and signaling sys¬ 
tem 

Under the constitutional amend¬ 
ment and statute, the state is re¬ 
quired to pay only for the elimina¬ 
tion of dangers to the public arising 
from grade crossings, and the state 
was not required to pay for a rail¬ 
road station and a signaling system 
which were required as result of 
elimination of grade crossings —^In 
re Elimination of Highway-Railroad 
Crossing, City of BuiEEdo, 64 N.Y.S. 
2d 764, 271 App.Div. 266, appeal dis¬ 
missed In re New York Cent. R, R., 
78 NH2d 696. 297 N.Y. 246. 
Jbnpvovemeiri of highway 

Under constitution and enabling 
act transit commission had authori¬ 
ty to charge state with improvement 
of highway where such improvement 
was found to be reasonably inciden¬ 
tal to entire grade-ct^ssing elimina¬ 
tion project,—Consolidated Edison 
Co of N. Y. V. State, 97 N.Y.S 2^1 431, 
276 AppDiv. 677, affirmed 98 N.E2d 
587, 302 N.Y. 711. 

93. N.Y.—Public Service Commis¬ 
sion of New York v. City of New 
York, 49 N Y.S 2d 214, ZBS AppDiv. 
121 , affirmed 63 NE.2d 183, 294 N 
T. 961. 


1 94. N.Y.—^Delaware, L & W R Co 
V Fengler, 31 NTS 2d 403, 262 
AppDiv. 686, affirmed 42 N E 2d 
6 , 288 N Y. 141. 

Taking land for construction, of 
highway 

Whether the taking of private land 
for the construction of a new high¬ 
way in connection with elimination 
of railroad grade crossings was an 
essential part of the grade separa¬ 
tion, or merely accidental and re¬ 
quired only for the new highway 
construction, was a matter of fact 
to be determined, in the first in¬ 
stance, by the public service commis¬ 
sion.—^Bartron v. Northampton 
County. 19 A.2d 263. 342 Pa 163. 
Condexmxatloii proceeding 
In condemnation proceeding by 
railroad to acquire realty in the city 
of Syracuse for railroad grade-cross¬ 
ing elimination, supreme court had 
no authority, as part of the judg¬ 
ment or award, to determine that 
reasonable compensation to attor¬ 
neys was an “expense” of acquisition 
of realty within meamng of statute 
or to direct payment of such ex¬ 
pense out of state moneys—Dela¬ 
ware. lu & W. R. Co. V. Fengler, 42 
NB.2d 6, 288 N.Y. 141. 

Hxpenses of local commission. 

N.Y.—^Petition of Syracuse Grade 
Crossing Commission, 3 N-T.S.2d 
942, 253 App Div. 462. 

95. N.Y.—Petition of Syracuse, Grade 
■Crossing Commission, supra. 

96. N.Y.—In re Elimination of Ex¬ 
isting Highway-Railroad Crossings 
at Grade of Railroads Operated by 
Pennsylvania R. Co, 299 NTS. 
693, 252 AppDiv 404, reargument 
denied 3;n re Famham-Irving State 
Highway, 4 N.TS.2d 168. 264 App. 
Div. 634 and 4 NT.S.2d 166, 254 
App.Div. 634, affirmed In re Farn- 
ham-lTving State Highway in 
Town of Brant, 19 N.E 2d 916, 280 
NT. 496—In re Elimination of 
Highway-Railroad Crossing at 
Grade la Village of Burdett, 
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tion whici is part of a larger plan must determine 
the point at which the project ceases materially to 
concern the crossing.97 

e. Ap portionment by Conuuisaion 

The commission having general jurisdiction over 
railroads or over railroad-highway crossings is frequent¬ 
ly authorized to determine how the expense of eliminat¬ 
ing a grade crossing shall be borne. 

Statutes frequently provide for an apportionment 
or a determination by the commission having general 
jurisdiction over railroads or railroad-highway 
crossings of the manner in which the expense of 


eliminating a grade crossing shall be borne. The 
apportionment must be just and reasonable^^ and 
must be made in accordance with the statute.^ 
Where the commission may exercise the power of 
emment domain, the necessary property should be 
condemned and its value ascertained before the work 
of elimination is commenced so that it may be 
known whether the order apportionmg the expense 
IS reasonable.^ 

The commission, in apportioning the costs, should 
consider all the factors entering into a proper divi¬ 
sion of the costs,® and it may, when the entire cost 


Schuyler County, 265 N.T S 963, 
240 AppDiv 742, 

97 . Pa—Somerset County v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 1 A.2d 806, 182 Pa.Super 586 

98. Ill—City of Chicago v, Illinois 
Commerce Commission ex rel. Chi¬ 
cago & W. I R. Co, 190 NE 896, 
356 Ill 501—Chicago, N. S & M. R 
Co V. Illinois Commerce Commis¬ 
sion ex rel. Department of Pub¬ 
lic Works and Buildings, 188 NE. 
177, 354 Ill. 58. 

Mo —State ex rel. and to Use of 
Kansas City Southern Ry Co v. 
Public Service Commission, 30 S 
W2d 112, 325 Mo 862 
NY—Application of Grade Crossing 
and Terminal Station Commission 
of City of Buffalo, 8 N.T S.2d 424, 
256 AppDlV. 342, 

Pa—^Department of Highways of 
Pennsylvania v. Pennsylvania Pub¬ 
lic Utility Commission, 14 A 2d 
611, 141 Pa Super, 376—^Borough of 
West Conshohocken v. Pennsylva- 
ma Public Utility Commission, 5 
A 2d 590, 135 Pa Super. 296—Le¬ 
high & New England R, Co. v. 
Public Service Commission of 
Commonwealth, 191 A. 380, 126 Pa. 
Super. 565 

51 C J p 694 note 90. 

Power as affected by contract be¬ 
tween parties as to expenses see 
infra subdivision d of this sec¬ 
tion 

Ziegislative, not Jndldal, fnnoi^on 
NT—^Application of Grade Crossing 
and Terminal Station Commission 
of City of Buffalo, 8 N T S 2d 424, 
255 App.Div. 342, 

PartieB to proceeding 

(1) Receivers of railroad were 
proper parties to proceeding before 
public service commission to appor^ 
tion cost of grade-crossing elimina¬ 
tion, although permission of federal 
court appointing them had not been 
obtained.—State ex rel. Wabash Ry 
Co V Public Service Commission of 
Missouri, 100 S.W.2d 622, 340 Mo. 
226, 109 A UR 754. 

(2) The department of highways 
was a ^'necessary party'* to proceed¬ 


ings wherein commission appor¬ 
tioned costs of improving and main¬ 
taining 'a viaduct carrying two state 
highway routes in city of third class 
across tracks and rights of way of 
two railroads among municipality, 
public utilities involved, and com¬ 
monwealth —^Department of High¬ 
ways of Pennsylvania v Pennsylva- 
ma Public Utility Commission, 14 A. 
2d 611, 141 Pa.Super 376 
City streets taken over by state 

The power of commission to as¬ 
sess against commonwealth a por¬ 
tion of costs was not restricted by 
act which made a large number of 
city streets, including routes over 
viaduct, state highways, and which 
placed limitations on responsibilities 
of commonwealth in taking over 
such streets—Department of High¬ 
ways of Pennsylvania v. Pennsylva¬ 
nia Public Utility Commission, su- 
pra- 

l&econsideration of plan not required 
Mo—State ex rel. Wabash Ry, Co. 

v Public Service Commission of 

Missouri, 100 SW2d 622, 340 Mo. 

225, 109 ALR. 764. 

Pormal order 

The highway department could not 
hold railroad liable for part of cost 
of construction of grade-crossing 
elimination project as provided by 
statute, m absence of a formal order 
directing the railroad to proceed 
with construction, in view of statute 
permitting railroad to appeal from 
an order requiring it to proceed with 
construction, since, in absence of or¬ 
der, there was nothing from which 
the railroad could appeal—State ex 
rel. State Highway Department v 
Southern Ry. Co, 195 SB. 633, 186 
S C 315. 

Beoelvership > 

In assessing cost of separation of 
grades of city streets and r^lroad 
owned by one company and used by 
another, where owner was in receiv¬ 
ership, city hadf right to have share 
of other company allocated directly 
to It Instead of ass)essing shares of 
both companies against the owner. 
—State eac 'reL Wabash Ry Co. v 
Public Service Commission of Mis- 
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isoun 100 SW2d 522, 340 Mo 226, 
109 ALR. 754. 

99. Mo—State ex rel. and to Use 
of Kansas City Southern Ry Co v. 
Public Service Commission, 30 S 
W.2d 112, 325 Mo. 862 
N T,—^In re Elimination of Highway- 
Railroad Crossing at Grade in Vil¬ 
lage of Burdett, Schuyler County,. 
190 N.E 344, 264 N.T 195. 

Pa—Pittsburgh & S. R Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 14 A.2d 903, 141 Pa Super. 
233 

Percentage basis not applied 
Pa —^Philadelphia Suburban Water 
Co v Pennsylvania Public Utility 
Commission, 78 A 2d 46, 168 Pa. 
Super 360. 

Apportionment held proper 
Ill —City of Chicago v. Illinois Com¬ 
merce Commission ex reL Chicago 
& W I R. Co, 190 N.E 896, 366 
Ill. 501 

Mo—State ex rel. Wabash Ry. Co. 
V Public Service Commission of 
Missouri, 100 S.W.2d 622, 340 Mo. 
225, 109 AL.R. 764—State ex rel. 
Alton R Co. V. Public Service 
Commission, 70 SW.2d 61, 334 Mo. 
1001. 

Pa—Lehigh & New England R Co 
V. Public Service Commission, 191 
A 380. 126 Pa Super. 666—^Lehigh 
Valley R, Co. v. Public Service 
Commission of Pennsylvania, 161 
A. 422, 106 Pa Super 423- 

1. US —Northern Pac. Ry. Co. v. 
Public Service Commission of Ore¬ 
gon, D.C.Or, 47 F2d 778. 

When notice and hearing are nec¬ 
essary before the commission may 
apportion the costs, a county or 
town which had notice and was 
represented cannot cpntend that the 
order was made without it being a 
party,—Chicago, etc., R Co. v. Lake 
County, 122 NE 626, 287 Ill. 337. 

8 . Pa—^Bne R. Co. v. Public Serv¬ 
ice Commission, 114' A 357, 271 
Pa 409 

3« Pa—Pittsburgh, etc., R. Co. v. 
State Public Service Commission, 
71 PaSuper 16 
51 CJ. p 694 note 93. 
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can be ascertained in advance, order the municipality 
to pay a gross sum representing its proportion ^ 
Where the statute authorizes but does not require 
apportionment, the commission may nevertheless im¬ 
pose the entire expense on the railroad.^ The power 
of the commission to apportion the expenses implies 
that the parties shall be liable for the amounts 
assessed against them,^ and the commission may 
compel an accounting and settlement of the costs 
of the new crossing,'^ and, where a county has, pur¬ 
suant to contract with the railroad, performed the 
work pending judicial determination of the validity 
of the commission’s order as to the cost to be 
borne by the railroad, the county may enforce the 
order.® Similarly, a railroad which performed the 
work may enforce the commission’s order requiring 
others to share in the expense.® 

The commission’s order apportioning the cost of 
eliminating a grade crossing is subject to judicial 
review,!® but, in at least one jurisdiction where the 
statute authorizes the commissioners to apportion 
the costs of the alteration according to their discre¬ 
tion, it has been held that their decision as to such 
apportionment is not reviewable.!! When a rehear¬ 
ing IS necessary, the order of a commission appor¬ 
tioning the costs of eliminating a grade crossing will 
not be considered by a court on appeal from the 
order.!® On judicial review of the commission’s 


order apportioning the expense, the burden is on 
the party attacking the order to show error.!® It 
has been held that the financial diflSculty of comply¬ 
ing with the order is a matter addressed to the dis¬ 
cretion of the commission and is not available on 
appeal.!^ The court may with the consent of the 
parties modify the commission’s order rather than 
remand the matter to the commission for further 
proceedings.!^ 

d. Oontracts as to Expenses 

A municipality may ordinarily undertake by contract 
to pay part of the expense of eliminating a grade cross¬ 
ing. 

A municipality having power to enter into agree¬ 
ments with a railroad for the abolition of grade 
crossings, as discussed supra § 162, it may also 
agree as to the manner in which the expense of 
such elimination is to be borne,!® and general rules 
apply in the construction of such contracts,!*^ and 
the words used are to be construed in accordance 
with their usual and customary meaning.!® The 
fact that the municipality has the power to require 
the railroad to bear the expense of a grade cross¬ 
ing elimination does not bar the municipality from 
undertaking by contract to pay part of the ex¬ 
pense,!® and, where the parties contract as to the 
manner in which the expense shall be borne, they 


Factors to be considered 

In apportioning costs of grade¬ 
crossing elimination, it was proper 
for public service commission to 
consider amount of tramc on high¬ 
way and railroad to ascertain the 
degree of danger which existed at 
the crossing and the inconvenience 
that was eliminated by the separa¬ 
tion—State ex rel. Wabash Ry Co 
V Public Service Commission of 
Missouri, 100 S W.2d 522, 340 Mo 
225, 109 A.L.R. 754. 

4- Conn—Doolittle v. Branford, 22 
A. 3S6, 59 Conn. 402. 

5. Conn.—Appeal of Fairfield, 17 A 
764, 67 Conn 167. 

6 . Wis—^PoUc V State R Commis¬ 
sion, 143 N.W. 191, 154 Wis 628. 

7. W Y.—^People v. Public Service 

Commission, 159 N.Y.S 48, 173 
App Div. 16'4, reversed on other 
grounds 114 1060, 220 NT. 1. 

8 . tr S.—Jackson County v. Alton 
R Co, CCA. Mo., 105 F2d 633, 
certioran denied Alton R, Co v. 
Jackson County, Mo, 60 S.Ct. 176, 
308 US. 610, 84 L..Bd 510 

9. Ind.—Cleveland, C., C & St L. 

R. Co. V. Board of Commissioners 
of Delaware County, 27 N.B 2d 89, 
108 Ind.App. 335. 


10. Pa—^Pennsylvania R Co v. 
Pennsylvania Public Utility Com¬ 
mission, 35 A 2d 584, 154 Pa Super 
272. 

11 . NH—Boston, etc, R Co. v. 
Concord, 44 A. 808, 69 N.H 91. 

51 C.J. p 688 note 58. 

12 . Pa.—^Delaware, etc, Co. v. State 
Public Service Comzmssion, 96 Pa. 
Super. 169. 

13. Mo.—State ex rel. Alton R. Co 
V. Public Service Commission, 70 

S.W2d 61, 334 Mo. 1001. 

1 ^ NY.—In re Blimination of Ex¬ 
isting Highway-Railroad Crossings 
at Orade of Railroads Operated by 
Pennsylvania R. Co, 299 NY.S. 
693, 252 App.Div. 404, reargument 
denied In re Farnham-Irving State 
Highway, 4 N.Y.S.2d 163, 264 App. 
Div. 634 and 4 NTS.2d 166, 264 
AppDiv 684, affirmed In re Fam- 
ham-Irviug State Highway in 
Town of Brant, 19 N.E.2d 915, 280 
N.Y. 495. 

15. Mo.—State ex rel and to Use 
of Kansas City Southern Ry. Co. 
V Public Service Commission, 30 
S.W.2d 112, 326 Mo 862. 

16. N.Y—Westchester Electric R. 
Co. V. Westchester County Park 
Commission, 174 NEw 660, 265 N. 
Y. 297. 


Contract between railroad and util¬ 
ity company 

N.Y.—Staten Island Edison Corp. v. 

Staten Island Rapid Transit Ry. 

1 Co., 44 NYS2d 874, 267 AppDiv. 
162, affirmed 67 N.B.2d 614, 295 N. 

T. 869 

17. Wash—City of Seattle v. North¬ 
ern Pac R. Co., 121 P.2d 382, 12 
Wash.2d 247. 

IJibderstanding and agreement of 
parties 

Where contract was drawn by 
counsel. It would be presumed that 
they drew it according to under¬ 
standing and agreement of the par¬ 
ties.—City of Seattle v. Northern 
Pac. Ry. Co, supra. 

!& Wash —City of Seattle v. North¬ 
ern Pac Ry. Co., supra. 

**SiglLt of way” 

Wash—City of Seattle v. Northern 
Pac. Ry Co, supra. 
''Beoonstmotion” 

Wash.—City of Settle v. Northern 
Pac. Ry Co, supra. 

19. La.—^Hotard v City of New Or¬ 
leans, 35 So.2d 752, 213 La. 843, 
appeal dismissed 69 SCt. 57, 835 

U. S 803, 93 L.Ed 360. 

61CJ. p 698 note 77. 

Contract not abuse of discretion 
La.—^Hotard v. City of New Orleans, 
supra. 
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may not thereafter rely on the statute as to the 
apportionment of such expense ,20 but charter and 
statutory provisions authorizing a municipality to 
require a railroad to avoid or eliminate grade cross¬ 
ings at the cost of the railroad are exclusive and to 
prohibit the municipality from bearing all or part of 
the costal even where the railroad is the senior 
way.22 

A statute giving a city the power to contract with 
the railroad and share expense is not a limitation on, 
but is an extension of, the power, given it by its 
charter, to require construction of a viaduct over 
tracks at the expense of the railroaders A contract 
between a city and a railroad company, by which 
the railroad grants a right of way for a crossing m 
consideration of the undertaking by the city to 
bear the cost of construction of a subway, is not in¬ 
valid as a surrender by the city of its police power,24 
or of its power of eminent domain.25 

When a municipality has agreed to pay one half 
of the expense of elimination, it must share the en¬ 
tire cost and not merely the cost of construction 
across the tracks,^® and must bear its share of the 
increased cost when the railroad was forced to 
make new contracts with builders at higher prices 
than the original contracts,27 and may not set off the 
expense of drainage of a street when it contracted 
to pay for drainage,28 Where a railroad and mu¬ 
nicipality have agreed to share the expense of 
abolition of a grade crossing, the city may not 
avoid its obligation by a resolution of its board of 
estimate and apportionment.^^ Where the railroad 
and the municipality have entered into a contract. 


and the municipality has agreed to secure the re¬ 
moval or relocation of telegraph lines, the railroad 
may not be held liable for the cost of removal.^o 
Agreements requiring the construction of viaducts 
at the railroad’s expense are not unfair.^i 

Where the municipality is without power to con¬ 
tribute to the cost of a grade crossing elimmation, 
a contract provision obligating the municipality to 
remove certain property without cost to the railroad 
is not invalid where the municipality may perform 
the obligation without expense by the exercise of 
its police power.32 Where a railroad and municipali¬ 
ty agreed to share the expense of eliminating a 
grade crossing but were unable to agree as to 
their respective shares, an ordinance apportioning 
the burden is not an exercise of legislative power 
subject to j’udicial review only for arbitrary abuse 22 

Effect on jurisdiction of commission, A contract 
between a railroad and municipality as to the cost of 
eliminating a grade crossing does not deprive a 
commission of the j‘urisdiction it would otherwise 
have to apportion the cost of such improvement,^^ 
but the commission may adopt the agreement where 
its provisions are fair and equitable*®^ 

Enforcement Where a governmental body has 
contracted with a railroad to perform the work in 
accordance with the specifications of the railroad 
commission, compliance with the provision is neces¬ 
sary before the railroad’s obligation to bear part of 
the cost may be enforced,26 but variations not 
amounting to material departures will not bar re- 

covery.27 


20, S.C—Powell V. Greenwood Coun¬ 
ty, 1 SB 2d 624, 189 SC 463 

21 . Tex—City of Beaumont v Prid- 
die, CivApp, 65 S W 2d 434, re¬ 
versed on other pounds, Com 
App., Texas & N O R Co v 
Priddie, 95 S.W.2d 1290. 127 Tex 
629. 

51 C J p 693 note 78. 

22 , Wis—^Application of Kaiser, 174 
N.W. 714, 176 N.W. 781, 171 Wis. 
40. 

23. Wis —Schmidt v. Milwaukee, 
135 NW. 883, 149 Wis. 867. 

34. US —Missouri, etc, B Co v 
Oklahoma, Okl„ 46 SCt 517, 271 
TJ.S, 303, 70 L..Bd. 957. 

25. U.S.—^Missouri, etc., R. Co. v. 
Oklahoma, supra, 

26. Va.—^Richmond, etc. R. Co. v 
Richmond, 133 SE 800, 145 Va 
225. 

51 aj. p 693 note 81. 

27. Va—Richmond, etc., R. Co. v. 
Richmond, supra. 

74 C. J S.—41 


281 Va —^Richmond, etc., R. Co v. 
Richmond, supra. 

29. NT—^Longr Island B Co v Hy- 
lan, 206 NTS. 239, 210 AppDiv. 
761, reversed on other grrounds 148 
N.K. 189, 240 NT 199 

30. N.J—Postal Tel Cable Co v. 
Delaware, etc., R. Co, 104 A 141, 

89 NJEq 99, affirmed 106 A 892, 

90 N J Bq. 273. 

31. Mo —Kansas City v. Kansas 
City Terminal R Co., 25 S.W.2d 
1055, 324 Mo 882 

32. Tex —City of Beaumont v- 

Priddie, CivApp, 65 S.W2d 434, 
reversed on other grrounds Texas & 
N. O R Co. V. Priddie, 96 S.W.2d 
1290, 127 Tex. 629. 

33. Wash—State v Northern Pac 
By. Co, 7 P2d 29, 166 Wash. 437 

Questioxi of fact 

Fair apportionment of contribu¬ 
tion agreed to be made by railroads 
toward cost of viaduct was held 
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question of fact that cannot be fore¬ 
closed by ordinance—State v. North¬ 
ern Pac By. Co, supra, 

34. Mo—State ex rel. and to Use 
of St. Paul (& K. C Short Line R. 
Co. v Public Service Commission 
of Missouri, 92 SW2d 126, 338 Mo. 
724. 

Apportionment by commission gen¬ 
erally see supra subdivision c of 
this section. 

35. Mo—State ex rel. and to Use of 
St, Paul & K. C. Short Line R. Co. 
V Public Service Commission of 
Missouri, supra. 

36. U.S—Jackson County v. Alton 
B. Co, CaA-Mo, 106 F.2d 633, 
certiorari demed Alton R. Co. v. 
Jackson County, Mo, 60 S.Ct. 175, 
308 US. 610, 84 LJCd. 510 

37. U.S.—Jeickson County v. Alton 
R. Co, C-OAMo., 106 F2d 633, 
certiorari denied Alton R. Co. v. 
Jackson County, Mo, 60 S.Ct. 176, 
808 US 610, 84 L.Bd. 510. 
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j 166. -Damages Because of Abolition 

a. In general 

b. Proceedings for assessment 

a. In (General 

As a general rule one whose property Is injured or 
damaged by the elimination of a grade crossing or a 
separation of grades is entitled to compensation, but 
recovery may not be had for damages different only in 
degree from those suffered by the general public; nor 
are consequential damages ordinarily recoverable. 

Some statutes providing for the abolition of grade 
crossings also frequently, provide specifically for 
the ascertainment and award of damages occasioned 
by such improvements to property owners,^8 such 
provision being within the legislative power,^ 9 and 
the language, although permissive in form, is in 
fact peremptory.^0 Under general statutes allowing 
an abutting owner compensation for damages when 
the grade of a street or highway is changed, it has 
been held that the owner may recover damages for 
such a change of grade incidental to an elimination 
of a grade crossing by order of the railroad com¬ 
missioners in proceedings under the general railroad 
law.^i 

One whose property is not taken but is damaged 


or injured by the elimination of a grade crossing or 
a separation of grades is entitled to compensa- 
tion.42 Xhe property owner, when entitled to dam¬ 
ages, is not limited to a damage sustained as to 
the particular use which is being made of the 
premises at the time of the assessment of dam- 
ages.'^s Notwithstanding a statute may provide in 
general terms for compensation to the owners of 
property for damages sustained by them, they are 
not ordinarily regarded as entitled to recover dam¬ 
ages different from those allowed in other cases of 
injury of an analogous nature.^^ 

No recovery may be had for damages different 
only perhaps in degree from those suffered by the 
general public nor, in the absence of statute 
authorizing it, are consequential damages ordinarily 
recoverable.^® A right of action may, however, 
arise where the act of the railroad is unlawful or 
without proper authority.^7 ^ statute whereby the 
state accepts liability in the first instance for 
damage to property in eliminating a grade crossing 
does not give landowners the right to recover for 
injuries which would not have been compensable in 
the absence of such statute,^® and the same rule ap¬ 
plies under statutes which provide for the deter- 


38. Va —^Forest View Land Co. v 
Atlantic Coast Line H. Co, 91 S. 
E 198, 120 Va. 308. 

51 C J. p 694 note 3. 

Damages under provision against 
taking or injuring property for 
public use without compensation 
see Eminent Domain § 96 et sequ 
Damages ascaztalned and determined 
by oommlsslon 

Pa —^Philadelphia Suburban Water 
Co V. Pennsylvania Public Utility 
ComnussiOR, 78 A.2d 46, 168 Pa. 
Super 360. 

Fending proceeding 
A proceeding for the elimination 
of a grade crossing, which had been 
ordered by the public service com¬ 
mission In 1927 was “pending'' with¬ 
in statute enacted in 1928 providing 
that It was not applicable to pend¬ 
ing proceedings, notwithstanding 
work of elimination was not com¬ 
menced until 1980.—Buffalo Co-op- 
Stove Co. V. S^e, 298 N.T.S. 731, 
252 App-Dlv, 228. 

39. W.T.—Coming v., O'N’eill, 167 
NT.S 743, 180 App.Div 454, af¬ 
firmed 125 N.B. 91*4, 227 NT. 626. 

Pa—^Knoll r. Harborcreek Tp, 86 
Pa Super. 423. 

4a NJ—Clark V Elizabeth, 40 A. 

616, 787, 61 NJLaw 666. 

51 CJ* p 695 note 5. 

41. N.Y.—People v Hayes, 166 N. 
T.S. 436, 178 AppDiv 301, modified 
on other grounds 166 N.YS. 1109, 
179 App Piv. 962. 


42. NY—Askey & Hager v State, 
270 N.Y.S 704, 240 AppDiv. 451, 
affirmed 195 N.B. 212, 266 N.Y. 687 

43- NT.—^People v. Hennessy, 138 
N.Y.S 669, 164 App.Div. 109. 

61 C.J p 696 note 44. 

44. Mass—^Parwell v. Boston, 62 N. 

E 761, 180 Mass 433 
51 C.J. p 696 note 25. 

45- Pa—Rzasa v Public Service 
Commission of Pennsylvania, 166 
A. 71*4, 102 Pa Super. 317, 

61 C.J p 696 note 26. 

46. NY —Lane v. State, 37 N Y S 2d 
810, 266 AppDiv 890—Judge v 
State, 81 N.Y.S 2d 69, 262 App.Div. 
676, affirmed 45 N.B 2d 468, 289 N 
Y. 706, 

Pa—^Hoffer v Beading Co, 134 A. 

415, 287 Pa 120 
61 C J p 695 note 7. 

Damage from change of grade 
N.Y.—^In re Buffalo Grade Crossing 
Commissioners, 94 NE. 188, 201 N. 
T. 32 

51 C.J p 696 note 8 

47- N J —^Umted New Jersey R., 
etc., Co V. Lewis, 69 A 227, 68 
NJEa 437, affirmed 66 A 1134. 
69 N JEq. 843. 

NY.—^Brush v. New York, etc., R. 
Co., 112 N.B. 922, 218 NT. 264. 

48- N.Y.—Consolidated Edison Co. 
of N. T. V. State, 97 N.Y.S.2d 481, 
276 AppDiv. 677, affirmed 98 NEi. 
2d 687» 302 N.Y. 711—Judge V- 
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state, 31 N.YS.2d 69, 262 AppDiv. 

676, affirmed 45 NE2d 468, 289 N 

Y 706—Hollman v. State, 13 N.Y. 

S2d 857, 171 Misc. 768. 

Town not liable 

A town not being liable to land- 
owners for damage caused by change- 
of state highway grade in course of 
railroad grade-crossing elimination, 
where change was not made by town 
authorities, state assumed no liabil¬ 
ity therefor and such damage is 
damnum absque injuria—Hollman v. 
State, supra, 

Negrllgence in performance of work 

(1) The statute providing that 
state shall be liable in first instance 
for damage to property caused by 
elimination of grade crossings does 
not embrace a claim for property 
damage resultmg from negligence of 
staters agents —^Loft Properties v. 
Tully & Di Napoli. 65 N Y S 2d 669. 

(2) The type of property damage 
for which state in first instance 
makes itself liable under statute 
consists of such damage as neces¬ 
sarily results to unappropriated 
property from elimination of grade 
crossings, such as deprivation of 
easements of light and air or com¬ 
pletely cutting of^ or a;nterfering 
with access to unacquired property, 
and does not include removal of 
lateral support caused by negligence 
of contractor and railroad in doing 
the work—^Loft Properties v. Tully 
d; Di Napoli, supra. 
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mination o£ damages or which apportion the ex¬ 
penses of, or otherwise determine who shall pay 
for the damage caused by, the elimination of a 
grade crossing ^9 

An abutting owner is entitled to compensation for 
damages arising from impairment of his easements 
of light, air, and access caused by a grade crossing 
elimination or a separation of grades.50 He is not 
entitled, however, to damages for a mere change of 
grade of a street at some point not in front of his 
premises,51 or the fact that it is closed altogether at 
some point not in front of, but beyond, his prem¬ 
ises,5^ and this is more particularly true where his 
street facilities have been improved rather than im- 
paired.53 Where the statute so provides, the owners 
of land not abutting on the affected road may be en¬ 
titled to compensation, provided the injury is proxi¬ 
mate, immediate, and substantial.®^ Under such 
statute, recovery may be had for damages because 
of the vacation of a street, although the vacation 
is not directly in front of claimant’s property.®® 

A statute providing for the payment of damages 
to any person whose land is taken and special dam¬ 
ages which the owner of any land adjoinmg the 
street shall sustain by reason of a change of grade 

49- TJ S —S. B Penick & Co v. New 
York Cent, R. Co, CC.A,]Srj, 111 
F 2d 1006, 

Md—Krebs r. UM, 164 A. 131, 160 
Md 584. 

Pa,—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. City of Philadelphia, 40 
A 2d 461, 361 Pa 214—Holfer v, 

Reading Co, 134 A. 415, 287 Pa,! 

120—^Philadelphia Suburban Water 
Co V. Pennsylvania Public Utility 
Commission, 78 A.2d 46, 168 Pa. 

Super. 360. 

50- IN' T.—Harrison v. New York 
Central R. Co, 6 N.Y.S 2d 978, 265 
App.Biv. 183, reargument denied 

8 N.Y.S.2d 1017, 256 AppDiv. 1032, 
affirmed 22 NE.2d 483, 281 NY. 

663—^Buffalo Co-op Stove Co v. 

State, 298 N.YS. 781, 262 AppDiv. 

228—Knights v. State, 291 N.Y.S, 

667. 161 Misc 662, affirmed 298 N. 

‘Y. 173, 261 App Div. 781—Caldwell 
& Ward Brass Co v State, 291 N. 

Y S. 664, 161 Misc, 147, affirmed 
298 N.Y.S. 174, 251 App.Div. 781. 
affirmed 13 NE2d 467, 277 NY. 

647—Champion OH Co. v. State, 

291 NYS. 662, 161 Misc 143, af¬ 
firmed 298 NY.S. 174, 261 App.Div. 

781. 

Pa.—tKnoll V. Harborcreek Tp.,* 86 
Pa.Super, 423 
51 C^, p 696 note 28. 

Damages for change of grade ^gen-^ 
eraliy see Municipal Corporations 

9 1^27 et seq^ r ^ 


does not, by the provision for special damages, 
refer to mere consequential damages resulting from 
the vacation of a portion of the street,®® and under 
such a statute the property owner may not recover 
for damages because of the vacation of a portion of 
the street on which his lot does not abut.®*^ Where 
a statute for elimination provides for damages to 
persons injured by change of a street grade, no 
recovery can be had for change of a track grade.®® 
Under a statute authorizing the recovery of damages 
by the owners of property abutting a street, the 
grade of which is changed by the abolition of a 
grade crossing, a property owner abutting on the 
railroad is not entitled to recover incidental dam- 
iges,®® as, for example, such as are occasioned by 
^ diminution or loss m his ability to connect his 
property by switches or otherwise with the tracks 
as theretofore existing 

Questions of whether one, whose property is 
taken or injured by reason of a change of grade or 
other cause arising out of an abolition of a grade 
crossing, is entitled to damages therefor under a 
constitutional provision precluding the taking or in¬ 
juring of property for public use without compensa¬ 
tion therefor are treated in Eminent Domain § 96 
et seq. 

it 

ers to recover damages the Injury 
must still be proximate, immediate, 
and substantial—Holmes & Holmes 
V. Public Service Commission, 79 
Pa Super. 381. 

IDlght and air 

It is error to allow a Jury to 
award damagres to an adjacent prop¬ 
erty owner for interference with the 
ligrht and air of his property caused 
by a change in the grade of a rail¬ 
road crossing in a public street, 
where there has been no disturbance 
of access, right of way, drainage, 
or any other existing right of prop¬ 
erty, and no actual Invasion of prop¬ 
erty or imposition of an additional 
servitude —Holmes & Holmes v. 
Public Service Commission, supra. 

55- Pa.—^Donnelly v. Public Service 
Commission, 112 A. 160, 268 Pa. 
345 

56. Wis.—Chicago, etc., R. Co v. 
State R Commission, 167 N.W. 
266. 167 Wis. 186. 

57. Wis —Chicago, etc., R Co. v. 
State R Commission, supra. 

58. Mich.—^Detroit v. Detroit United 
R. Co.. 120 N.W. 600, 166 Mich. 
106. 

61 OJ, p 696 note 46. 

59 . U.S.—^Pratt v. Cleveland, C.C. 
Ohio, 191 F. 66. 

6a U S.—Pratt ▼. Cleveland, su¬ 
pra 

P ^96 note 47. 


Xioss of view 

Where following a grade-elimina¬ 
tion project the railroad ran on an 
embankment above the level of 
claimant's land, while previously 
railroad was at grade, claimant was 
entitled to conseoiuential damages 
against the state because of loss of 
view and because the embankment 
was unsightly—^Lane v. State, 37 N 
Y.S2d 810, 266 AppDiv. 890 

51. N.Y.—Coming v, O'Neill, 167 N 
Y S. 748. 180 App Div. 464, affirmed 
126 NE 914, 227 N.Y. 625. 

52. N.Y —^Buffalo Co-op Stove Co 
V. State, 298 N.YS 731, 252 App 
Div. 228—Coming v. O'Neill, 167 
NY.S 743, 180 AppDiv. 464, af¬ 
firmed 126 N.E 914. 227 N.Y. 626. 

53. NY.—Coming v. O'Neill, supra. 
54i Pa,—^Rzasa v- Public Service 

Comnussion of Pennsylvania, 166 
A. 714, 102 Pa.Super. 317—Bode- 
mer v. Northampton County, 101 
Pa Super. 492. 

No ohaaga In law 

The Public Service Company Law, 
was not designed, by the use of the 
term "adjacent," ajs distinguished 
from "abutting," in referring to the 
allowance of compensation for dam¬ 
ages which owners may sustain by 
reasons of changes in grade cross¬ 
ings, to effect any radlc^ departure 
from the law regulating dcunages in 
eminent dono^n proceedings. In or- 
tQ adjacent property ow%- 
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Temporary injuries. Special damag-es due to the 
property being’ rendered inaccessible in the carrying 
on of business during progress of the work,®i or 
injury affecting the use of machinery from dust 
coming in during the process of construction,®^ may 
be recoverable under proper pleadings, but the owner 
may not recover for inj’uries suffered in common 
with the general public through inconvenience from 
the closing of the street totally or partially to 
travel during the progress of the work;®^ nor may 
he recover for injury to removable tools and ap¬ 
pliances used in his business.®^ Damages for loss of 
profits of a business are too remote to be recovera¬ 
ble,®® but incidental damages from loss of rentals 
may be recovered,®® Under a statute providing for 
compensation for damages resulting from the change 
of grade of a street, damages may not be recovered 


for injury to a business as such carried on upon the 
land, whether by the owner of the land or by a 
tenant.®^ 

Franchises in streets. Since persons having fran¬ 
chises in the streets hold them subject to the para¬ 
mount rights of the public, they are not entitled to 
recover for the damage to such rights incident to 
the elimination of grade crossings ®® 

Railroad property. Where land owned by the 
railroad is taken in connection with the elimination 
of a grade crossing, it has been held that the rail¬ 
road is not entitled to compensation where no pro¬ 
vision therefor is made in the statute,®® even 
though the land was not being used for railroad pur¬ 
poses Under some statutes, a railroad is en¬ 
titled to compensation for its expense in connection 


61- Mass.—Cornell-Andrews Smelt¬ 
ing Co. V Boston, etc, R. Co, 89 
118, 202 Mass. 585. 

62. Mass —Comell-Andrews Smelt¬ 
ing Co. V. Boston, etc., R. Co, su¬ 
pra 

63. Mich—^Detroit v. Detroit Umt- 
ed B. Co, 120 NW. 600, 156 Mich 
106. 

64. Mass —<3ornell-Andrews Smelt¬ 
ing Co. V. Boston, etc, R Corp, 
96 WB 887, 209 Mass 298--Cor- 
nell-Andrews Smelting Co. v. Bos¬ 
ton, etc, R Co, 89 NE. 118, 202 
Mass 585. 

65. Mich,—Detroit v. Detroit Unit¬ 
ed R, Co., 120 NW. 600, 156 Mich 
106. 

K.T —Coming v Holmes, 167 NTS 
746, 180 AppDiv. 458, affirmed 125 
N E 918, 227 JST.T. 624. 

66 . K.T.—Coming v. Holmes, su¬ 
pra. 

67. Mich.—^Detroit v. Detroit United 
R. Co.. 120 NW. 600, 156 Mich 
106. 

68 . Ky.—Union Light, Heat & Pow¬ 
er Co. V. Louisville & N. R Co., 79 
SW2d 199. 257 Ky. 761. 

NT—Consolidated Edison Co. of N. 
T. V Statey 97 N.T S.2d 431. 276 
App.Div. 677, affirmed 98 NE2d 
587, 802 N.T. 711. 

TTtilities owned hy municipality 
(1) Expense of rearrangement of 
utility structures in a public high¬ 
way made necessary by grade-cross¬ 
ing elimination must be borne by 
owner, whether a private corpora¬ 
tion or a municipality, if municipal- 
ly-owned structure is oiperated by 
municipality in its proprietary ca¬ 
pacity.—^Public Service Commission 
of New Tort v. City of New Tork, 
49 N.TS.2d 214, 268 App.Div. 121, 
affirmed 63 N.B 2d 183, 294 NT. 951.' 


(2) Cost of removing, relocating, 
and protecting transit facilities own¬ 
ed by New Tork City and operated 
by city in its proprietary capacity, 
although such rearrangement was 
necessitated by grade-crossing elim¬ 
ination, was not payable out of state 
grade-crossing elimination bond 
moneys but must be borne by city, 
although previous location of such 
structures was fixed by public serv¬ 
ice commission.—^Public Service 
Commission of New Tork ▼. City of 
New Tork, supra. 

Belooation of water mains 

(1) The constitutional provision 
relating to grade-crossing elimina¬ 
tion in the absence of specific dec¬ 
larations to that effect will not be 
construed as abolishing the estab¬ 
lished law that the utility must bear 
the expense of relocating its water 
mams affected by grade-crossing 
elimination.—^In re Elimination of 
Highway Railroad Crossing in Town 
of Cheektowaga, Erie County, 18 N 
TS2d 613, 259 AppDiv. 141, affirmed 
In re Lehigh Valley R. Co. m Union 
Road, Town of Cheektowaga, Brie 
County, 28 NE2d 409, 283 NT 687 
—^In re Elimination of Highway 
Railroad Crossings in Town of 
Cheektowaga, Erie County, 19 N.T S. 
2d 321, 259 App-IhV. 141—Western 
New Tork Water Co. v. Brandt, 18 
N.T S 2d 128, 259 AppDiv. 11, rear¬ 
gument denied 18 NT.S'2d 750, 259 
AppDiv. 764, appeal dismissed 28 
N.E 2d 408, 283 N.T. 686. 

(2) Where relocation of city's wa¬ 
ter mains was made necessary by 
separation of grades of railroad and 
city streets, cost thereof was prop¬ 
erly allowed as part of total cost as¬ 
sessed against city and railroad — 
State ex rel. Wabash Ry. Co v. Pub¬ 
lic Service Commission of Missouri, 
100 SW.2d 622, 340 Mo. 225, 109 A 
LR. 764. 


(3) Public utility commission 
properly ordered water company to 
remove its (pipe at its own expense 
from abolished portion of state high¬ 
way.—(Philadelphia Suburban Water 
Co. V. Pennsylvania Public Utility 
Commission, 78 A 2d 46, 168 Pa.Su- 
per 360. 

Relocation of gas mams 
N T.—^Transit Commission v. Long 
Island R Co, 171 NE 566, 263 N 
T 346. 

Telegraph company, whose con¬ 
duits and manholes in the street 
have been disturbed by a change of 
grade, has been held not to be an 
abutting owner entitled to damages, 
—^Postal Tel. Cable Co v Baltimore, 
etc, R Co, 219 HI App 304. 

69. N.T—Syracuse Grade Crossing 
Commission v. Delaware, L. & W 
R. Co, 97 NTS 2d 279, 197 Misc. 
192, modified on other grounds 32 
N.T.S2d 620. 263 AppDiv. 930, af¬ 
firmed 49 NB2d 131, 290 N.T 632 
—^Long Island R. Co. v. State, 102 
NT.S.2d 399. 

Removal of switch tracks 

Board of public works, In elimi¬ 
nating grade crossing which resulted 
in elimination of switch track, mere¬ 
ly exercised right reserved in ordi¬ 
nance permitting construction which 
became part of contract between rail¬ 
road atid user of switch, so that user 
could not recover damages for re¬ 
moval.—City of Louisville v. Chess 
& Wymond Co, 56 SW.2d 537, 247 
Ky. 63. 

70. N Tj—S yracuse Grade Crossing 
Commission v. Delaware, L. & W 
R. Co, 97 NTS 2d 279, 197 Misc 
192, modified on other grounds 32 
N T.S 2d 620, 263 App Div 930, af¬ 
firmed 49 NB2d 131, 290 N,T. 632 
—^Long Island R. Co. v. State; 102 
N.T.S2d 399. 
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with or incidental to the elimination of a grade 
crossing.*^ ^ 

Lessee or lessor. Where the right to damages is 
recognized, a lessee may recover for injury to his 
leasehold,or a recovery of damages may be ap¬ 
portioned between the lessee and the lessor,73 the 
apportionment being a matter not concerning the 
railroad 74 In the case of an injury to a leasehold 
through an abolition of a grade crossing, the mea¬ 
sure of damages has been held to be the diminution 
in the fair market value of the leasehold, including 
its improvements.75 The. owner of a leasehold, who 
has been deprived of access to a street, is bound to 
make use of every reasonable means to obtain such 
access and may not enhance his damages by his in¬ 
activity,76 but the damages which he actually suffers 
may not be diminished by his failure to make an at¬ 
tempt to obtain such access without a showing that 
practicable methods could have been adopted.77 

Authority or power under which change made. 
Where the authority of the railroad to interfere with 
a street on an elevation of tracks is conferred by 
the state, notwithstanding the city exercises some 
police supervision over the change, the city may not 
be held liable m damages alleged to have been caused 
to abutting property by an illegal change of a street 
grade.76 Where a municipality has no power to 
compel a railroad to construct subways under its 
tracks for streets or highways, the railroad may not 
be made responsible for damages because of a 
change of the grade of a street or a highway in con¬ 
nection therewith, in the absence of an agreementJ^ 
The railroad, as against a statutory liability for 
damages, may not assert that the change in the 
highway complained of was made without au- 
thority.66 


Waiver or surrender of rights. When a fran¬ 
chise of a corporation reserves to the grantor the 
power to require changes in the company's works, 
such corporation is not entitled to damages for 
changes made by it because of a grade crossing 
elimination.^! A waiver by a street car company 
of all damages includes damages suffered by it 
as an abutting owner.62 

Contracts. When a railroad agrees with the mu¬ 
nicipality that it shall pay all damages, it must 
do S0.63 Where a railroad agrees to construct a 
viaduct and approaches at its own expense, it is 
liable for the damages to abutting property owners *4 
Contract provisions as to damages are normally 
construed as limited to such damages as are com¬ 
pensable aside from the contract.65 Thus, under a 
provision that the railroad should pay for all dam¬ 
age resulting from the elimination of the grade 
crossing, the railroad is not liable to one who, in 
the absence of such contract, would not have been 
entitled to compensation,®6 and, where a city, for 
the purpose of securing elevation of tracks to 
eliminate grade crossings, agrees with the railroad 
to pay all damages for which the railroad company 
may be liable by reason of the elevation, the city 
is liable only where the company is liable.®7 

b. Proceedings for Assessment 

The procedure for the assessment of damages aris¬ 
ing out of the abolition of a grade crossing is ordinarily 
controlled by the statute conferring the right thereto. 

The procedure for the assessment of damages, 
arising out of the abolition of a grade crossing, 
is ordmarily controlled by the statute conferring the 
right thereto®® Statutes as to the elimination of 
grade crossings are frequently construed as not 


71. N.T.—Staten Island Kdlson 

Corp. V. Staten Island Rapid 
Transit Ry. Co. 44 NTS 2d 874, 
267 AppDiv. 162. affirmed 67 N, 
E.2d 614. 295 N.T. 869. 

Relocation, of power lines on rail¬ 
road's right of way was railroad 
eompan 3 r*s expense incidental to 
elimination of grade crossing within 
statute reauiring that railroad com¬ 
pany be compensated for its expense 
In connection therewith.—Staten Is¬ 
land Edison Corp v. Staten Island 
Rapid Transit Ry. Co, supra 

78. Massw—Oomell-Axidrews Smelt- 
ing“ Co V. Boston, etc . R. Corp,, 89 
N.EL 118, 292 Mass. 686. 

Ti. Maas ,,—Oomell-Andrews Smelt¬ 
ing Co. V. Boston, etc, R. Corp., 
102 jNT.E! 625, 216 gsi. 

61 Cjr. (95 Z2. 

74i Masfl L— Cbmell-Andrews Smelts j 


Ing Co. V. Boston, etc, R Corp , 102 
NB 625. 215 Mass. 381. 

7S. Mass —Comell-Andrews Smelt¬ 
ing Co, V, Boston, etc, R. Co, 89 
NB 118, 202 Mass. 585. 

51 C.J. p 697 note 48. 

7B. Mass —Cornell-Andrews Smelt¬ 
ing Co. V Boston, etc, R. Co, SDN*. 
B. 118, 202 Mass 585. 

77. Mass —Comell-Andrews Smelt¬ 
ing Co V, Boston, etc, R. Co., 89 
NB 118, 202 Mass. 585. 

78. Wis —^Pabst Brewing Co. v. Mil¬ 
waukee, 147 N-.W. 46, 157 Wfs. 168. 

79. Wis—^Appeal of Schuessler, 196 
NW. 213, 182 Wia 169—Applica¬ 
tion of Dosa 174 N.W. 718, 171 
Wis 62. 

80. Masa^—^Parker n Boston, eta, R. 
Co, 8 Cush. 107, 60 AinJ>. 709. 

81 . Ind.—dndianapolds t. Indlanar 
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[ polls Liight, etc, Co., 95 X.B 246, 

I 177 Ind. 396 

51 CLjr. p 695 note 13. 

82. Mich—^Detroit v Detroit United 
R Co., 120 NW €00, 166 Mich. 106 

83. Mass —Oardiner v. Boston, etc, 
R Co., 9 Cush 1 

84b Tenn.—Cmcinnati, N. O. & T. 
DP R Co V. City of Chattanooga, 
64 SW.2d 196, 166 Tenn. 626. 

8B. Pa—^Pennsylvania Co., for In¬ 
surances on Lives and Granting 
Annuities v. City, of Philadelphia* 
40 A.2d 461, 351 Pa. 214. 

86 . Ky.—Union Light, Heat & Pow¬ 
er Ca V. Louisville & N. R. Co., 79 
SWb2d 199, 267 Ky 761. 

87. HI —Otis Bl. Co. V. Chicago, 105 
N.B. 838, 268 Ill. 419, 52 LR.A., 
K.S., 192. 

51 CJ. p 695 note 17. 

88 * Vt.—rMenut & parks Co. v, Cray, 
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affecting existing remedies for damage caused by 
the elimination,S9 but, where a right which does not 
exist at common law is conferred by statute, the 
statutory remedy for the enforcement thereof is 
exclusive.90 Statutes providing a method for the 
recovery of damages may be made retroactive in 
the absence of constitutional restrictions A stat¬ 
ute, applicable to the procedure with respect to 
claims for damages to property not acquired, is in¬ 
applicable to a claim by a public utility corporation 
for the expense of changing its structure in a public 
highway necessitated by elimination of the grade 

crossing.®^ 

Defenses. Where proceedings to ascertain dam¬ 
ages are instituted on the petition of the property 
owners by a commission as required by statute, the 
commission in so doing will not be regarded as 
waiving any rights which may exist on behalf of 
the railroad compames,®^ or of the city,^^ or any 
defense which the commission has the right to in¬ 
terpose before the court.®^ Where, in proceedings 
for the elimination of a grade crossing, the railroad 
company and the city have treated a highway as 
existing, the railroad may not, as against a recovery 
of damages by an abutting owner, contend that the 
highway is abandoned.®® 

Parties and vitervention. Although a statute 
makes a board of county commissioners a neces¬ 
sary party to proceedings before a commission for 
separation of grades, the board is not a necessary 
party to an action for damages to property from the 


I separation of grades On inteiv^ention by a lessor 
in proceedings brought by the lessee, he should file 
a petition covering the land described in the lease 
and not a larger tract owned by him 98 The lessee’s 
petition should not be tried before it is ascertained 
whether separate verdicts taken on independent 
petitions by the lessor are or are not to stand.®® 

Evidence. As a general rule, any evidence other¬ 
wise competent, relevant to the amount of damages 
sustained, may be admitted.^ Evidence, which is 
too uncertain in its nature to establish a right to 
compensation under the statute, may not be rendered 
sufficient by indulging the idea that the aty is re¬ 
sponsible for such uncertainty, because it is the 
moving party for the improvement ^ In a proceed¬ 
ing to determine a landowner’s damage from the 
taking of land for a highway, it has been presumed 
that the commission’s order for such taking was 
based on the conclusion that such highway was part 
of, and was necessitated by, the grade crossing 
elimination.® 

Award. An award of damages by a particular 
board or commission is binding only as far as it is 
within the power expressly or impliedly conferred 
on the board,4 and will not afford a basis of a right 
of action in behalf of the person in whose favor 
It is made, without a showing of such power or au¬ 
thority 5 Where, under a statute, the railroad is 
pnmanly to pay for all damages, the entire damages 
sustained by a petitioner through the discontinuance 
of a private way at a grade crossing and the taking 


39 A.2d 342. 114 Vt. 41, 166 A.L R 
404 

61 C.J. p 697 note 49. 

Soaxd to -wlucli claim pvesesited 
City council, and not board of pub¬ 
lic works, was held ‘*board” to which 
claim was properly presented by 
property owners for damages from 
grade separation for construction of 
underpass beneath railroad.—Musto- 
Keenan Co. v. City of Los Angeles, 
34 iP.2d 506, 139 CaLApp. 506 
Adequate repudy 

A statute providmgr for damages to 
adjacent projperty from elimination 
of grade crossing provided adja¬ 
cent property owners with an ade¬ 
quate remedy at law for damages 
sustained by them.—Central R Co 
of New Jersey v. Simandl, 1 A.2d 
312, 124 N J.Bq. 207, affirmed 4 A 2d 
281, 126 N.J.Bq 91. 

89« N T.—^BufiTalo Co-op Stove Co. 
V State, 298 N.TS. 731. 252 App 
Dlv. 228 —Askey & Hager v. State, 
270 N.Y.S. 704, 240 App.Div 451, 
affirmed 196 NB 212, 266 N.T 587 

Remedy not created or destroyed 
Statute relating to elimination of 


grade crossings in city did not cre¬ 
ate any new remedy against the 
state for damages resulting from 
work on grade-crossing elimmation 
and did not destroy any remedy that 
existed under provisions of city 
charter—Buffalo Co-op Stove Co v 
State, 298 N.Y.S. 731, 262 App.Div 
228. 

90. NT—^Askey & Hager v. State. 
270 NYS 704, 240 App.Div. 461, 
affirmed 196 N.B. 212, 266 N.Y. 687. 

61 CJ p 697 note 60. 

91. Mich.—Detroit v. Grand Trunk 
R. Co of Canada, 128 N.W, 250, 
163 Mich 229.* 

9i2. N.Y.—^Transit Commission v. 
Long Island R. Co.. 239 NYS. 543. 
'228 AppJDlv. 290. reversed on other 
grounds 171 NB. 666, 263 N.Y 
^ 346. 

51 C.X p 697 note 52 

93. N T.—^In re Buffalo Grade Cross¬ 
ing Comrs.. 94 N.B. 188, 201 N 
Y. 32. 

94. N.Y.—In re Buffalo Grade 
Cx*essuig Comrs., supra. 

9d. J7.Y —^in i4 Buffalo Grade 

Crossing Comrs., supra. . , . 
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96. Wis.—^Application of Kaiser, 174 
NW. 714, 176 N.W. 781, 171 Wis. 
40. 

97. Ind—^Rocker v Lake Brie, etc, 
R. Co.. 114 N.E. 998, 66 IndApp. 
621. 

98. Mass —Comell-Andrews Smelt¬ 
ing Co. V. Boston, etc., R Corp., 
95 NB. 887, 209 Mass 298 

99. Mass —Cornell-Andrews Smelt¬ 
ing Co. V. Boston, etc., R. Coip.. 
supra. 

1. Mass —Cornell-Andrews Smelting 
Co. V. Boston, etc, R. Corp, 102 
N.B 626, 216 Mass. 381. 

51 C'J. p 697 note 61. 

2. Mich.—Detroit v. Detroit United 
R. Co., 120 N.W. 600, 166 Mich. 
106. . 

3. Ra.—Bartron v Northampton 
County, 19 A 2d 263, 342 Pa 163 

4. Xnd.—^Indianapolis v. Indianapolis 

Light, etc.. Co.. 96 NB.'246/177 
Ihd. 396. , ' ' 

5. Ind—Indianapolis v. tndlanapblls 

• .Light, eta* Co., sqpra* 
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of land for a public way are to be assessed against 
the railroad and not partly against the town and 
partly against the railroad.® 

Review. A railroad company which is neither a 
necessary nor a proper party to the proceedings, al¬ 
though it has been allowed to participate therein, 
may not appeal from the decision.^ Where, on peti¬ 
tion by a lessee for damages for the abolition of a 
grade crossing, the lessor was entitled to damages 
subsequent to the lease, the lessor, not asking for a 
ruling that the lessee had no right to remove build¬ 
ings and machinery, could not, on exceptions, urge 
that the lessee had no such right.® 

§ 167. - Maintenance and Repair 

Statutes as to the elimination of grade crossings fre¬ 
quently provide as to the maintenance and repair of the 
structure substituted for the old crossing or authorize 
a commission to make such determination. 


In some jurisdictions the statutes providing for 
abolition of grade crossings also provide for the sub¬ 
sequent maintenance and repair of the structure 
substituted for the old crossing,® or authorize the 
commission charged with the general regulation of 
railroads or railroad crossings to make such deter¬ 
mination.^® Where a bridge carries a highway over 
two railroads, the repair and maintenance of the 
bridge may be charged to both railroads.^^ Under 
a statute requiring a municipality to maintain a 
public way which passes under a railroad, the mu- 
niapality may not impose on the railroad the ex¬ 
pense of improving the road^^ Under some stat¬ 
utes, the railroad is liable for the expense of alter¬ 
ing, but not of repairing, a bridge across the rail- 
road,i3 and, where the highway crosses a railroad 
by an overhead bridge, the framework of the bridge 
and Its abutments must be maintained and kept in 


6. Mass.—Cornell-Andrews Smelting: 
Co V Boston, etc., R Co., 89 NE, 
118, 202 Mass. 585 

7. Mo—^Kansas City v. Kansas City 
Terminal R. Co, 201 S.W, 541. 

8. Mass —Cornell-Andrews Smelting 
Co V. Boston, etc, R. Corp, 102 
KB 625, 215 Mass 381. 

9. SC —^Powell V. Greenwood Coun¬ 
ty. 1 SB 2d 624, 189 SC 468 

Statute as to eUmlnatloxL of grade 
crossings lield Inapplicable 
U.S—Cincinnati, N, O. & T. P Ry 
Co V. City of Lexingrton, D C Ky, 
86 P.Su-pp 913. 

SC—^Powell V Greenwood County, 
1 SB 2d 624, 189 SC. 463 
"County briage” 

A bridge carrying state highway 
route over a railroad and a canal, 
constructed by order of public serv¬ 
ice commission, was not a "county 
bridge** within- meaning of statute 
requiring counties to maintain ex¬ 
penses of lighting county bridges-^ 
Borough of West Conshohocken v. 
Pennsylvania Public Utility Commis¬ 
sion, 5 A 2d 590, 135 Pa.Super 295 
Statute relieving railroad of duty 
Ark.—Greer v City of Texarkana, 
147 SW2d 1004, 201 Ark, 1041. 
Bridges and approaches 

(1) Under statute empowering 
public utility comtiussion to require 
utilities to construct and maintain 
suitable “bridges,**' cohimisslon*s 
power extends not only to the bridge 
but the approaches thereto < with 
right to allocate the .oost fot re¬ 
pairs and maintenance, ^ provided 
they are just ^ and reasonable, Since 
approaches ard a necessahr pai't of 
bridges—Pittsbur*gh & S.'R Co V. 
Pennsylvauii^ Public Utility Commis- 
Sion, li AJd' ^6$,. HI ,Pauper. 233. 

(2) Where pursuant to order of 
boards of puhidc utility cominisbionr 
ers. Issued under aixth^ty ** of B^e.ld- 


er Grade Crossing Act, a bridge was 
constructed over a railroad right of 
way and over a county highway run¬ 
ning parallel to railroad right of 
way, responsibility of railroad to 
maintain and repair bridge was limit¬ 
ed to portion of bridge within its 
right of way, and railroad was not 
required to maintain and repair the 
entire structure—^Bergen County v 
Board of Public Utility Com*rs, 68 
A 2d 645, 6 N* J Super 186. petition 
denied 70 A 2d 539, 3 KJ. 381 

(3) Portions of a bridge, although 
made of different tyipes of construc¬ 
tion, were not approaches to be re¬ 
paired by the municipality.—^Boston, 
etc, B v. liowell, 152 N.E. 633, 256 
Mass 293 

10. Pa.—^Pittsburgh & S R, Co. v 
Pennsylvania Public Utility Com¬ 
mission. 14 A.2d 903. 141 Pa.Super. 
233—^Borough of West Consho¬ 
hocken V 'Pennsylvania Public 
Utility Comnussion. 5 A.2d 690, 
135 Pa Super 295. 

51 C J. p 691 note 39 [a]. 

Sidewalk 

’ The public service commission had 
power to order that sidewalk on 
bridge over railroad tracks should 
be maintained by town,—New York 
Cent R Oo. v. Erie County, 95 N,T. 
S.2d 305, 197 Misc 801. 

Assigning definite items to each 
Pa.—-Borough of West Conshohocken, 
V Pennsylvania Public Utility 
'Commission, 5 A 2d 690, 135 Pa. 
Sniper.'296 

Jointly operated bridge 

The public- utility commission's act 
in ,fixing .initial lial^ty for main¬ 
tenance of bridges over streeti? on 
one railroad was not unreasonable 
notwithstanding bi^idgps 'weze 
ated jomtly .with, anplhor irai^voad, 
'where contractual rights were not af- 
fe^tedii actual opprOfting^^lntef^. 


ests were not disclosed —^Pennsylva¬ 
nia R Co V Pennsylvania Public 
Utility Commission, 35 A 2d 588. 154 
Pa Super. 86. 

Assumption of responsibility by 
state 

The statute providing that com¬ 
monwealth would assume responsi¬ 
bility of county or township for con¬ 
struction or maintenance of bridge 
on state highway route carrying 
vehicular traffic over stream and fa¬ 
cilities of any tipublic service com¬ 
pany, except that act shall not re¬ 
lieve any person, firm, association, 
or corporation of obligation under 
any agreement or order of court or 
under any order of public service 
commission, does not relieve bor¬ 
oughs from prorated cost of main¬ 
taining bridge assessed by public 
utility commission, since boroughs 
are “persons** within exception of 
statute.—Borough of West Consho¬ 
hocken V Pennsylvania Public Util¬ 
ity Commission. 6 A.2d 590, 186 Pa. 
Super. 295. 

Order held valid 

pa.—^Pittsburgh & S. R Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 14 A 2d 903, 141 Pa Super. 
238—^Borough of West Conshohoek- 
en V. Pennsylvania Public Utility 
Commission, 5 A.2d 690, 135 Pa. 
Super. 295 

11. Mich.—^Attorney General ,v. Port 
St- Union Depot Co., 76 N.W. 85. 
117 Mich. 609 

12. OhLO —NCity of Bucyrus v- Penn¬ 

sylvania R. Ckx, 188 NJBI. 855.> 127, 
Ohio St. 301. * ‘ 

13. Mass —r&i^ton' & A. R. Co/ v. 
‘jDe^axtment of Public Utilities. 51 
yjS 2d '445, 314 MasA 634. 

gulBhed ^ j , 

Maw—Bqfl^on ib A-.'R Co. v Depart- 
1, ifient qf. Pubhc UtUities, supra. 
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repair by the railroad, while the roadway and its 
approaches are to be maintained by the municipal- 
ity.14 A municipality which fails to exercise its 
power to impose the burden of maintenance on a 
railroad may not recover from the railroad its ex¬ 
penditures in maintaining the crossing Where a 
railroad sought recovery against a county for ex¬ 
penditures for repairs under a grade crossing elim¬ 
ination statute, it was held that it could not there¬ 
after seek recovery under another statute.^® 

Contracts. It has been held that a contract be¬ 
tween a railroad and a municipality as to the re¬ 


pair and maintenance is subject to the lawful exer 
CISC of the police power under which the burden ma 
be placed on the railroad, although the agreemen 
places It on the municipality,!^ but it has alsi 
been held that a municipality is not relieved fron 
a contract to maintain a crossing at its expense h 
an order of a commission apportioning the cost 
of repairs,!® and the railroad may bring action oi 
such a contract without having appealed from th< 
order.!® ^ contract with respect to the maintenanc< 
of a grade crossing is not affected by a subsequent!] 
enacted statute unless such legislative intent is un 
equivocally expressecL^® 


E. CROSSING PRIVATE LANDS 


§ 168. In General 

A railroad company in constructing its road across 
private lands must do so m such manner as not to cause 
unnecessary injury thereto 

A railroad company in constructing its road across 
private lands must do so in such manner as not to 
cause unnecessary injury thereto ;2! and during 
the process of construction the railroad company 
must use all prudent and reasonable means to enable 
the landowner to enjoy his property in the ordinary 
mode and to prevent injury thereto.®^ 

Private roads. In some jurisdictions statutory 
provisions require a railroad to restore private 
roads crossed by it.^® Such provisions have been 
held not to apply when the railroad has, by purchase, 
acquired the private passway from the owner.24 A 
charter provision requiring the railroad so to con¬ 
struct its way as not to obstruct any private way 
which It crosses requires it to construct and maintain 
a safe and suitable crossing for such private way.^® 

§ 169. Private or Farm Crossings 

A private crossing or a farm crossing is defined 
supra § 1, and the right and duty to cross or con¬ 
struct a private or farm crossing, infra § 170. The 


character of the lands and the persons entitled to i 
private or farm crossing and the location, number 
character, sufficiency, removal, change, or obstruc 
tion of such crossings are discussed infra §§ 171-174 
and the effect of an agreement with, or waiver by 
the landowner infra § 17S. 

Examine Pocket Parts for later cases. 

§ 170, - Right and Duty to Cross or Con¬ 

struct Crossings 

a. In general 

b. Duty of railroad to construct crossing 

c. Maintenance and repair 

d. Powers of railroad commission 

a. In General 

A private or farm crossing may be acquired by pre¬ 
scription in the absence of a statute providing otherwise, 
or the circumstances may be such as to entitle the land- 
owner to a right of way of necessity. 

The right to a private or farm crossing across 
or under a railroad track may be acquired by con¬ 
tract or covenant in the deed of conveyance of the 
right of way, as discussed supra §§ 88, 94, or by 
virtue of a statutory or charter provision expressly 


14. NY.—City of Now York v. New 
York Cent. K Co, 48 N.Y.S.2d 189, 
183 Misc 104 
51 C.J. p 691 note 42 [b]. 

Baninsrs along* aldewaUc 
Under tprovision of Grade Cross¬ 
ing Elimination Act tbat "frame¬ 
work** of bridge shall be maintained 
hy railroad, rallmgs along sidewalk 
on bridge were not a part of the 
“framework,** but were part of "side¬ 
walk** and were required to be main¬ 
tained by town under order of public 
service commission providmg that 
framework should be mamtained by 
railroad and sidewalks by town — 
New York Cent. R, Co. v. Brie Coun- 1 
ty. 95 flSr.Y.S.2d 3Q5, 197 Misc. 801 . ] 


15. Wis.—City of Milwaukee Chi¬ 
cago, M, St. P. & P. R. Cb, 27 
N.W 2d 366, 250 Wis 451. 

16. S.C—Powell V. Greenwood 
County, 1 SJS2d 624, 189 S.C. 463 

17. Pa.—Pennsylvania R. Co. v 
Public Utility Commission, 7 A.2d 
86, 136 Pa.Super 1. 

18. Pa —Pittsburgh, etc., R. Co. v 
McKees Rocks, 135 A. 227. 287 Pa. 
811. 

19. Pa—(Pittsburgh, etc, R. Co. v. 
McKees Rocks, supra. 

80. N.Y .—-Western N. Y, dt P. Ry. 
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Co V City of Buffalo. 71 NE2d 
108, 296 N.Y 93. 

21. Xia —^Heath v Texas, etc., R 
Co, 37 LapAnn. 728. 

51 C J. p 698 note 71. 

22. Mo—Comings v. Hannibal, etc, 
R Co, 48 Mo 512. . 

51 C J. p 698 note 72. 

23. Ga—Willingham v. Macon, etc., 
R Co, 38 S.E. 843, 113 Ga 374. 

51 C J. p 698 note 80. , 

24. Ky.—^Turner V. Louisville, etc.. 
R. Co, 225 SW. 1072, 189 Ky. 714. 

25. N EL—Keefe v. SulUvan . Coun- 
4y R. Oo.. 68 N.EC. 271. 
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conferring the right to cross,or imposing on the 
railroad company the duty of constructing crossings, 
as discussed infra subdivision b of this section, or 
by prescription,27 and, in the absence of statute 
providing otherwise, one whose land abuts on a 
strip of ground acquired by a railroad for its right 
of way may acquire by prescription a private right 
of way over^s or under^s the company’s tracks, ah 
though, there is authority to the effect that a pre¬ 
scriptive way cannot be acquired across a railroad 
right of way, on the ground that it is held by the 
railroad for public purposes.^o 

The acquisition of a private right of way by pre¬ 
scription across a railroad company’s tracks is not 
affected by a statute which prohibits persons from 
walking, standing, or driving on any railroad 
tracks ,21 or by a statute providing that, if an abut¬ 
ting landowner occupies for the purpose of cultiva¬ 
tion or otherwise any land belonging to, or included 
within, the location of the railroad, no continuance 
of such occupancy shall create in him any right to 
the land so occupied.22 On the other hand, a stat¬ 
ute which provides that no right of way across 


any railroad track or location which is in use for 
railroad purposes shall hereafter be acquired by 
prescription, but nothing herein contained shall af¬ 
fect any existing right of way, prevents the ac¬ 
quisition of rights of way across railroads by pre¬ 
scription, whether or not the adverse use had begun 
prior to the passage of the statute.®^ In order to 
acquire an easement across, over, or under, a rail¬ 
road track it is necessary that all of the conditions 
of adverse user essential to give a prescriptive right 
should be fulfilled,®^ and user, no matter how long 
continued, if permissive, cannot give such an ease¬ 
ment by prescription.25 

The circumstances may also be such as to en¬ 
title a landowner to a right of way of necessity,26 
and it has been held that one who conveys a right 
of way through his land so as to cut off access to a 
part of it has a way of necessity over the rail¬ 
road,27 although, where land is taken for a railroad 
but no right of crossing is reserved or ordered by 
the commissioners, there is no right of way by 
necessity, notwithstanding the owner is cut off from 
part of his land without such a right of way.28 The 


26. IdmitatloiL OA rlfflLt 

A charter provision giving a land- 
owner a right to cross the track 
gives him no right to cross In a man¬ 
ner which interferes with the reason¬ 
able use of the road by the railroad 
company.—Connecticut, etc, R Co, 
V. Holton, 32 Vt. 43. 

27. Miss —^Hardy v Alabama, etc, 
R Co., 19 So. 661, 73 Miss. 719 

51 C,J. p 699 note 83. 

28> Anzf—Curtis v. Southern Pac 
Co, 8 P.2d 1078, 39 Ariz. 670. 

Ark—St. Louis Southwestern Ry 
Co. V. Wallace, 229 S,W2d 659—St 
Louis Southwestern Ry. Co v. El¬ 
more. 47 SW.2d 89, 186 Ark. 364. 
19 C.J p 900 note 35. 

29. HI—Cleveland, etc, R. Co, v 
Munsell, 94 HI App 10. 

19 C J p 900 note 36 

30- Tenn.—Cmcinnati, N. O. & T 
P. R Co. V. Sharp. 207 S.W. 728, 
141 Tenn. 146. 

19 C J. p 900 note 34. 

31. Mass.—^McCreary v. Boston, etc, 
R. Co., 26 Isr.B 864, 168 Mass. 800, 
11 L.RA. 359. 

19 aj. p 901 note 89. 

32. Mass,—Hall v, Boston, etc., R. 
Co.. 97 2V.E. 914, 211 Mass. 174— 
Fisher v. New York, etc., R Co, 
136 Mass. 107. 

19 C.J, p 901 note 40, p 900 note 37 
Cal. 

83. Mass —^Brooks v. West Boston 
Gas CJOn 167 N.H 862, 260 Mass. 
407—Simpson v. Boston,, etc, R. 
Co., B7 hr.B. 674fc .176 Mass, 362, 


N.H —Costello V Grand Trunk R. 
Co, 47 A 265, 70 NH. 403. 

34. Tex —^Texas & P Ry Co. v. 
Phillips, Civ App, 289 S.W 697, 
reversed on other grounds Phil¬ 
lips V Texas & P Ry Co , Com 
App, 296 SW. 877—Davis v Clark, 
Civ.App, 271 SW. 190—Quanneh, 
A & P Ry. Co V. Wiseman, Civ 
App, 247 SW. 695. 

19 CJ p 901 note 42—51 aX p 699 
note 88 [aJ. 

Statutory right of user 
■Prescriptive title may not be based 
on a landowner's use of railroad 
farm crossing under a statutory 
right of user.—Holly v. New York 
Cent. R. Co, 171 N.R 367, 85 Ohio 
App. 1. 

35. Iowa—Chicago, M, St. P. & 

R. Co. V. Cross, 234 N.W. 669, 212 
Iowa 218—Whitham v. Chicago, 
etc, R Co. 160 NW. 913, 178 Iowa 
1296—^Hastings v. Chicago, etc., 
R. Co, 126 NW 786, 148 Iowa 
390—Schrimper v. Chicago, etc, R. 
Co, 82 N.W. 916, 87 N.W. 731, 116 
Iowa 35 

Hass—Cooley v. Boston & M R. R, 
21 N.E2d 958, 303 Mass. 371, 122 
AL R. 1166. 

Tex.— Texaff St P. Ry- Co. v. Phillips, 
Civ App, 289 697, reversed 

on other grounds Phillips v. Texas 
& P. Ry. Oo, Com App, 296 S.W. 
877. 

61 C.X p 699 note 83 [b]—19 CX p 
901 note 43, p 888 note 79 [a] (2)- 
( 6 ). 

38. Conn.—Housatonic R. Co. ▼. Wa- 
terbury, 23 Conn. 101. 
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51 C J p 699 note 88, p 675 note 44 
[a] 

Owner of land divided by railroad 
right of way may construct private 
driveway over right of way without 
permission from public service com¬ 
mission—^Louisville & N. R. Co. v 
Public Service Commission of In¬ 
diana, 188 NE. 321, 206 Ind 51 
Privity of ownership absent 

Where tract owned by plaintiff was 
bisected by defendant's railroad 
track but there was no evidence that 
plamtiff or defendant was grantee or 
grantor of the other or that their 
predecessors in title occupied that 
status, plaintiff was not entitled to 
a private crossing over defendant's 
track on theory of easement of ne¬ 
cessity impliedly granted or re¬ 
served—Texas & N. O. R. Co v Mil¬ 
lard, TexCiv.App, 181 S.W 2d 842 

37. Ind—New York Cent. R. Co. v. 
Yarian, 89 NB.2d 604, 219 Ind. 
477, 189 AL.R 466-<aeveland, C, 
C & St. L. Ry. Co. V Smith, 97 N. 
E. 164, 177 Ind. 524 

Hass.—^New York, etc., R Co. v. 
Railroad Comrs.. 88 NE. 27, 162 
Mass 81. 

Ohio—^Baltimore & O. R. Co. v. Gil¬ 
more, 19 Ohio App. 489. 

19 C.X p 927 note 48. 

38. Mass.—Cooley v. Boston & M. R 
R, 21 NE.2d 953, 803 Mass 371, 
122 AL.R. 1166-^oogins v. Bos¬ 
ton db A R. Co. 30 N.E 71, 155 
iMass. 505—Smith v. New York & 
N. E. R. Oo.* 6 N.E. 842, 142 Mass. 
2L 
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necessity must be actual and not a mere matter of 
convenience,but it need not be absolute, and a 
landowner whose property is divided by a railroad 
is entitled to use or make such a crossing" or cross¬ 
ings as may be necessary for the reasonably con¬ 
venient use of his land, provided he exercises his 
right with due regard to the paramount rights of 
the railroad company.^® 

In the absence of such provisions or conditions, 
the right of the railroad company in its right of way 
is exclusive, and adjacent landowners have no right 
to cross itj^i or to construct crossings,^^ or if 
regular crossings are established to cross it at 
other places and in at least one jurisdiction the 
construction of crossings without the consent of the 
railroad company is expressly prohibited by stat- 
ute.^^ Statutes giving landowners the right to 
private farm crossings are not grounded in the 
police power of the state,^5 but are grounded in the 
legislative control over persons or corporations 
seeking to exercise quasi-public functions.'*® Such 
a statute has been held to give the landowner an 
absolute right to a crossingj^*^ but, on the contrary, 
it has been held that the right is not absolute but 
is subservient to public welfare.^® 

h* Duty of Railroad to Construct Crossing 

Generally in the absence of a statute or agreement 


a railroad company Is not obliged to conctruct a private 
or farm crossings for the benefit of adjacent landowners. 

While it has been held to be the duty of the rail¬ 
road to construct a private crossmg on request of 
the landowner,^® it has been said that the right to 
demand a private or farm crossing rests in statutory 
provisions or in private contract,® 0 and in the ab¬ 
sence of statute or agreement a railroad company 
IS not obliged to construct private or farm crossings 
for the benefit of adjacent landowners,nor is the 
railroad' obliged to construct the crossing even 
though the landowner has a right of way of neces- 
sity.®2 The duty may be imposed on railroad com¬ 
panies by contract or covenant in the conveyance of 
the right of way, as discussed supra § 94, or by 
provision in the charter of the company.® ^ Under 
such provisions the duty of the railroad is continu¬ 
ing, so as to require it to construct such additional 
crossings as may become necessary,®^ or if such 
crossmg is a part of the plan of construction filed 
or agreed on by the railroad company and is con¬ 
sidered in the award of damages to the landowner, 
the railroad company is bound to construct and 
maintain the crossing.®® 

There are also* in a number of jurisdictions statu¬ 
tory provisions requiring railroad companies to 
construct such crossings or to do so in certain cases 
or under certam conditions.®® These statutory 


39 . Ark—St Louis-San Francisco 
Ry. Co V LrOiTue, 224 S.W 2d 42, 
216 Ark. 64. 

Tex.—^McDaniel v Burlinffton-Rock 
Island R, Co, Civ App , 200 S.W.2d 
724. 

61 C.J. p 699 note 90. 

Stands aooesslble from public high¬ 
way 

No Way of necessity exists across j 
railroad track from one portion of 
farm to another where both portions 
are accessible by highway. 

Ala.—McBurney v. Central of Geor¬ 
gia Ry. Co^ 136 >So. 796, 223 Ala. 
890. 

Mass—Chiida y. Boston & Maine It. 
R, 99 9^7, 218 Mass. 91, 48 

L.RA..K.S., 378. 

Ohio.—Holly V. Kew York ,Cent. B. 

Co., 171 NB 867. 36 Ohio App. 1. 
51 C.J- P 699 note 96 thj. 

40. Tex —^Misaouri-Eansas Texas 

Ry Co of Texas v. Cunningham, 
Civ App., 278 SW 697. 

51 CLJ. p 699 note 91. 

41. Conn—New York, etc, R. Cd. V. 
Comstock, 22 A. 511, 60 Conn 200. 

42( Pa—Speese v. Schuylkill River 
Bast Side B Co., 8 PaOiat 684, 23 
“Pa-Co. 17, 44 WklyN.O 493. 
Vt.'-nConnecjticut, etc., R. Co. v. Hol¬ 
ton, 32. Vt. 43. . 

43« Ky.—Chesapeake, etc., R. Co. v. 


Richardson, 98 SW 1042, 30 Ky. 
Lr 426 

vt—Connecticut, etc, R. Co. v. Hol¬ 
ton, 32 Vt. 43. 

44- Pa —^Mt. Pleasant Coal Co. v 
Delaware, etc., R Co., 50 A. 251, 
200 Pa. 434. 

51 O.J. p 699 note 95. 

45- S.D—^Dwyer v. Chicago, etc, R. 
Oo, 166 N.W 237, 40 SD 84. 

46. S.D.—^Dwyer v. Chicago, etc, R 
Co, supra. 

47. Iowa.—O'Malley v. Chicago, etc, 
R Co, 165 ISTW*. 1002, 133 lowa 
749. 

48- S.D—Dwyer v. Chicago, etc., R. 
CO, 166 N.W 237, 40 S.D 84 

51 CJT. p 699 note 99. 

49- Iia-^Kirk v. Kansas City, etc, 
R Co,* 25 So. 463. 51 La Ann 664 | 
—^Heath v. Texas, etc, R. Co., 37 
La Ann. 728. 

150. NH.—Peppin v Boston & M. 

R. R*, 169 A. 877, 86 N.H. 896. 
S.D.-—^wyer v. Chicago, etc, R. Co, 
166 N.W. 237, 40 S D. 84. 

W.Va—Reoco v. Chesapeake & O. 
Ry. Co., 32 Q.B.2d 44$, 127 W.Va 
321- . 

51- Tex.—Gulf, etc, R. Coi v. Jbnes, 

3 Tex.ACiv.Cas. 9 21. 

S3, Tex.^—Gulf, etc, rJ Co. v, Jones, 
supra. 


53. Ky—^Louisville, etc, R. Co v. 
Emerson, 100 S.W. 863, 125 Ky. 
104, 30 KyL. 1149 

51 C J. p 700 note 7 

54. Ky—Louisville, etc, R. Co v. 
Troutman, 127 SW. 474, 137 Ky. 
827*—Louisville, etc, R Co v. Em¬ 
erson, 100 SW 863, 125 Ky. 104, 
30 KyL. 1149 

55. Kan—Stonie v. Missouri Pac. R. 

Co, 90 P. 251, 75 Kan 600. ' 

61 C.J. p 700 note 9. 

56. Va —Pennsylvania R Co. v. 
Black, 8 S B.2d 291, 175 Va. 256- 

51 C J. p 700 note 10. 

ConstmctloiL and application of stat¬ 
utes . f . . 

(1) The remedial statute authoriz¬ 

ing establishment of 'wagonway 
across railroad right of way ought 
to receive a reasonable construction 
so as to make the remedy commen¬ 
surate with the rights of, the land- 
owner and the mischief intended to 
be redressed, and shptild not , be suf¬ 
fered to ffiUl short of Its aldipitted 
purpose ^y 'a'*too narrow interpreta¬ 
tion 7 -Peimsylvania Rl Co. V. BJlack; 
8 S.B.4d' 491, ITt Vk 2S6^-Adaius v. 
Tidewater Ry. Co, 60 S.B. 129; 107 
Va. 798. jfir, / ' * -J ' .i 

(2) Words J"necessary fof proper 
uiie ofMand'’ ‘hi statute penalizing 
railroad for fallUrd to provide neces- 
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requirements apply whether the railroad company 
acquires its right of way by purchase or condemna¬ 
tion,®'^ and the duty is not affected by the assess¬ 
ment and payment of damages in condemnation pro¬ 
ceedings,®® although the contrary has been held 
where the statute has been enacted subsequent to 
the assessment and pajmient of damages,®® and a 
statute which attempts to impose such duty on a 
railroad which, prior to its enactment, has obtained 
a right of way and paid full compensation therefor, 
is unconstitutional,®^ as is a statute which re¬ 
quires a railroad to establish an underground private 
crossing merely for the convenience and benefit 
of the owner of the property.®^ 

They also apply to railroads in process of con¬ 
struction as well as to completed roads ®2 These 
statutes have been held not to affect provisions of 
charters granted before their enactment,®® although 
on the contrary it has been held that they supersede 
charter provisions.®^ Where the railroad company 
contests the right of the landowner to a crossing, it 
is entitled to a reasonable time after the determina¬ 
tion of the right in favor of the landowner to con¬ 
struct the crossing;®® and where the duty of con¬ 
structing the crossing is imposed by covenant in a 
deed of right of way but no time is specified, the 
company is entitled to a reasonable time after the 
road is built.®® 

Approaches. The duty of constructing a crossing 
includes the duty of constructing the necessary ap¬ 
proaches thereto.®^ 

Logging railroads are not railroads within the 


§ 170 

meaning of statutes requiring construction of private 
or farm crossings.®® 

Successors of railroad. A railroad's agreement 
to construct crossings is binding on its subsequent 
grantee or purchaser having notice of the agree¬ 
ment,®® but a purchaser is not bound to mamtam a 
crossing built under an oral agreement of which 
It had no notice *^0 

c. Maintenance and Itepair 

While It has been held that the railroad has no duty 
to maintain a private or farm crossing, the statutory duty 
of constructing private or farm crossings Includes the 
duty of maintaining and keeping them in repair as long 
as needed. 

While it has been held, in the absence of statute 
or agreement, that the railroad has no duty to 
maintain a private or farm crossing,the statutory 
duty of constructmg such crossings includes the 
duty of maintaining and keeping them in repair as 
long as needed *^2 The crossing being for the benefit 
of the landowner, the railroad is not obliged to 
maintain it in good condition for use by the public.'^® 
The railroad is not required to maintain a statutory 
crossing after it has been dedicated as a public 
street and ordered closed by the proper authorities 
and, where the crossing is constructed and main¬ 
tained under a contract between the railroad and 
the landowner, the question of maintenance and 
repair depends on the terms of the contract^® In 
order to escape a statutory liabihty for failure to 
keep the crossing in repair, the railroad must show 
that it has in some lawful way been relieved of 


sary crossinsrs mean way of neces¬ 
sity, not mere way of convenience.— 
IdicBumey v Central of Georgia Ry. 
Co, 186 So 796, 223 Ala. 890. 

(3) Other statutes construed and 
applied see 51 C.J |p 700 note 10 [a3. 

67- NIT.—Smith v. New York, 6tc., 
B. Co. 63 N.T. 58. 

61 C J p 701 note 11 

68- N.T—^Beardsley v. L»ehigh Val¬ 
ley R. Co. 86 NE 877, 142 N.T 
173. 

61 C X p 701 note 12. 

69- Tex —MissouH, etc, B. Co. v. 
Chenault. 60 S.W 66, 24 Tex-Civ. 
App. 481. 

60l Ean —Chamberlain v. Missotirl 
Pac. R. Co. 191 P. 261, 107..Kan 
8*1, 12 A.L.R. 224. '' 

Tex.—Gulf, ^c., R. Co V. Rowland, 
7'S.W. 718. 70 Tex. 298* 

61, U.S—Chicago, St. P., M. & O, 
By. Co- V. Holmbtog, Neb., 51 S 
Ct 69, 282 U.S.,,162, 75 X-Ed. 270. 

68- Va.—Adams v. Tidewater R. Co, 
60 S-E. 129, 107 Va, 798. * 


I 63, Ky —^Louisville, etc, R. Co v 
Robbins, 111 S.W. 283, 33 Ky.L 
778. 

64, N.H—^Bolger v Boston, etc, R 
Co, 134 A 624, 82 NH 372. 

05. Miss—Alabama, etc., R. Co v 
Odeneal, 21 So. 62, 74 Miss. 824 

66. Iowa—Livingston v. Iowa Mid¬ 
land R. Co, 35 Iowa 656 ' 

67. Mo—^Birlew v. St. Louis, etc., R 
Co, 79 SW. 490, 104 MoApp. 561. 

68. Miss—^Eastman v. Sullivan. 95 
So. 673, 131 Miss. 768—^New Deem- 
er Mfg Co V. Kilpatric]^ 92 So. 71, 
129 Miss. 268 

69. Iowa—Swan v Burlington, etc, 
R Co.. 34 NW. 467, 72 Iowa 650. 

51 C J. P 701 note 28. 

TO. Ky —^Forsythe v. Southern R 
Co, 118 SW, 85. 

71- Conn —New York, etc, R. Co v. 
Comstock, 22 A 511, 60 Conn. 200. 

73. Ky—Juett V. Cincinnati, N. O. 
& T P. Ry. CO, 63 S.W.2d 551, 245 
,Ky 879. - • ' 

61 C.J. P 70l note 26. ' ' 
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I 73- Minn.—Johnson v, Chic^o, etc, 
' R. Co., 104 N.W: 961, 96 Minn. 316. 
74. N J.—^Hollinshead v. Atlantic 
City R. Co., 131 A 915, 102 N.J. 
Law 303. 

76. Minn—-Walters y. Minneapolis, 
etc, R Co, 79 N.W. 616, 76 Minn. 
506. 

51 C.J. p 701 note 30. 

Termination, of contract 

Contract of property owner 'with 
rajlroad to pay one-half cost Of re¬ 
pairs of overpass terminated when 
railroad destroyed old bridge and 
built new one of greater size—Juett 
V. Cincinnati, N, O & T. P. Ry. Co., 
63 SW.2d 661, 246 Ky. 379. 

Estoppel not shown 

Property owner who originally 
agreed to share cost of repairs to 
overpass was held not estopped to 
deny liability for repairs on new 
bridge by failure to protest when 
railroad destroyed and rebuilt over¬ 
pass or by repogxuzipg contract obli¬ 
gation in his subseauent deed to 
another—Juett v. Cincinnati, N. O. 
& *2^. P. RyJ Oo*k Bui^ra^ 
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responsibility 1^ providing other proper and suitable 
crossings.^®" 

d. Powers of Railroad Oommission 

The power of the railroad commission over private 
crossings depends on statutory provisions. 

The statutes in some jurisdictions give the rail¬ 
road commission no power over private crossings, 
but in other jurisdictions the commission may by its 
order establish a private crossing's and may make 
orders as to continued maintenance, location, or ar¬ 
rangement of existing crossings, however they were 
established,*^® and by implication may discontinue 
them,so but the enforcement of rights is for the 
court.si Where one has a way of necessity, as 
discussed supra subdivision a of this section, a 
statute giving railroad commissioners power to re¬ 
quire the railroad to maintain crossings is consti¬ 
tutional.®® On appeal from an order of the com¬ 
mission the court will sustain the order if it is not 
improper,®® A rehearing will ordinarily be granted 
if the findings of the commission are erroneous.®^ 

§ 171. -Character of Lands and Persons 

Entitled to Crossings 

The character of the lands and the persons entitled 
to private or farm crossings may depend on statutory 
provisions. 

Under some statutes the owner of land is en¬ 
titled to a crossing even though the land is not in¬ 
closed,®5 but under other statutes the contrary is 


held;®® and under some statutes a person own¬ 
ing land on only one side of the railroad is not en¬ 
titled to a crossing.®*^ Where the statute requires 
the construction of crossings for the use of the 
proprietors of the lands “adjoining*' the railroad, its 
application is not limited to cases where the railroad 
divides a farm or tract of land or to conditions 
existing at the time of the original construction,®® 
and under such a statute the landowner of land on 
one side only is entitled to a crossing in order to 
reach a highway,®® or where, at the time of the con¬ 
struction of the railroad, he owned land on one side 
and subsequently purchases land on the other side,®® 
or where he owns land on both sides of the railroad 
but there is a strip of land belonging to another 
intervening between the railroad and his land on 
one side ,®i and such a statute does not require that 
any particular quantity of land shall be benefited;®® 
but where a landowner owns land on only one side of 
the railroad and a crossing would serve no useful 
purpose, the company will not be required to con¬ 
struct it ;®3 and one whose property does not adjoin 
the right of way cannot compel the maintenance of 
a crossing®^ even though he acquires an easement 
over land which does adjoin.®® 

Under a statute requiring the construction of 
crossings for the use of the proprietors, the railroad 
owes no duty to a tenant by sufferance.®® Where 
the statute requires crossings when a person owns 
land “on both sides of any railway,” the term 
“railway” does not mean merely the right of way.®7 


7a Va —Gaulding- v Virgrmian R 
Co, 92 SE 832, 121 Va 19. 

77- Kan—^Union Pac R Co. v. Pub¬ 
lic Utilities Gouurussion, 158 P 
863, 98 Kan 667 
61 C J p 701 note 32 

78. NH—^Bolger v. Boston, etc, R 
Co, 134 A. 624. 82 NH. 372. 

51 C J. p 702 note 33 

79. NH—^Bolg-er v. Boston, etc, R. 
Co., supra 

51 C J p 702 note 34. 

80. NJI.—Bolgrer v. Boston, etc., R 
Co., supra. 

81. NH—Bolger v. Boston, etc, R. 
Co, supra ' 

82. Mass.—New York, etc, R. Co. v. 
Railroad Comrs., 38 N.E. 27, 162 
Mass 81. 

83. NH—^Bolger v. Boston, etc, R 
Co, 134 A. 624, 82 N.H. 372. 

51 C J. IP 702 note 39 

84. N.H—^Bolgrer v. Boston, etc, R. 
Co, supra. 

51 C.J. p 702 note 40. 

85. Miss.—Hardy v. Alabama, etc, 
R. Co, 19 So. 661, 78 Miss. 719 

86. Tex.—Hines v. Baker, 248 8.W. . 


336, 112 Tex. 484—Texas & N. O 
R Co. V Millard, CivApp, 181 S 
W2d 842 
Transfer of land 

One througrh whose farm a rail¬ 
road company inclosed a ngrbt of 
way IS entitled to have a farm 
crossingr constructed, although, after 
construction of the railroad and 
fencing of the right of way, but 
before condemnation thereof, the 
owner deeded such inclosed striip to 
a third person —^Texas, etc, R Co v 
Ford, TexCiv.App, 42 SW 689—61 
CJ. p 702 note 60. 

87- Ky.—^Thompson v, Louisville, 
etc, R. Co, 76 SW. 44, 26 Ky.L 
629. 

61 C-J. p 702 note 43. 

88. Mo.—Quantock v. Missouri, etc, 
R Co, 74 SW. 1034, 117 Mo App 
469, affirmed 94 S.W. 978, 197 Mo. 
93. 

89. N.Y,—BufiCalo Stone, etc, Co. v. 
Delaware, etc, R, Co., 29 NE. 121, 
130 N.Y. 162 

KimitatiozL 

Statute reauiring raalroad to main¬ 
tain farm crossmg was never Intend- 
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ed to give plaintiffs owning land only 
on one side of tracks right to access 
to lands of another on the opposite 
side—Smith v New York Cent R 
CO., 267 N.Y.S. 813, 236 App.Div. 262. 

90. Mo—Quantock v Missouri, etc., 
R Co, 94 SW. 978, 197 Mo. 98. 

61 C J- p 702 note 46. 

91. Ill—Shea V Cleveland, etc., R- 
Co, 96 NB 63, 260 HI. 97. 

61 C.J. ® 702 note 47. 

92. N.Y,—Clarke v. Rochester, etc., 
R. Co., 18 Barb. 360 

93« NY—^Kerr v. West Shore R. 
Co, 2 NY.S. 686, affirmed 63 Hun 
634, 6 NYS 968, affirmed 27 NE. 
833, 127 N.Y 269. 

94. N.Y —'Snuth V New York Cent. 
R Co, 257 NYS. 313. 236 App. 
Div. 262 

95. Ill.—Chicago, etc., R Co. v- 
Malmgren^ 224 niApp. 93. 

96. Vt—Marsh . v. Rutland R. Co, 
67 A. 1098, 80 Vt. 397. 

97. ' Iowa—-Mattloe v. Chicago Great 
Western R. Co., 107 NW. 949, 
130 Iowa 749. 

61 C J. p 702,note 52, 
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A statute requiring that when a person owns a cer¬ 
tain amount of land in one body through which the 
railroad passes the railroad shall construct crossings 
applies only where the lands on each side are in 
one ownership at the time of the original construc¬ 
tion,^® and does not require the construction of ad¬ 
ditional crossings if the land is subsequently divided 
up into several tracts of over the amount specified,®^ 
although the contrary has also been held.^ 

A statute requiring "farm crossings'* does not 
apply to residential property or to lots within 
aty limits,2 although the business conducted on 
such lots may necessitate crossing the railroad 
tracks in order to reach a street or alley.® A charter 
provision requiring a railroad company to provide 
proper crossings for persons through whose land the 
road passes imposes a continuing duty, and if at 
the time the road was constructed no crossing was 
necessary, but a crossing subsequently becomes nec¬ 
essary, it is the duty of the railroad company to 
construct it.^ The statutes have been held not to 
apply unless the railroad enters the land of the 
owner seeking the crossing ^ The fee owner of a 
right of way acquired by the railroad by an act of 
congress has no right to a private crossing.® Under 
a statute requiring a crossing where a railroad 
intersects land, if the parcel on one side is trans¬ 
ferred, the grantee thereof is not entitled to a way 
across the railroad ^ A railroad is not obliged to 
construct a crossing leading from a road into a 
private lane having no outlet.® , 

§ 172. - Location, Number, and Purpose 

of Crossings 

a. Location 


b. Number 

c. Purpose 

a. Location 

fn the absence of a statute or agreement to the 
contrary, the railroad company may designate the loca¬ 
tion of the crossing, but where the statute authorizes 
the landowner to designate the place of crossing, the 
railroad company must construct it at the place desig¬ 
nated if such location is a reasonable one. 

In the location of the crossing the rights of both 
parties must be considered,® and whether the cross¬ 
ing is suitable and properly located is ordinarly 
a question of fact depending on the circumstances 
of the particular case.^® In the absence of statute 
or agreement to the contrary, the railroad company 
may designate the location of the crossing,^^ but 
the landowner is entitled to be reasonably and fairly 
accommodated,^® and the railroad company must 
consider his rights and cannot so locate the 
crossing as to subject him to needless and imrea- 
sonable injury or inconvenience.^® 

A landowner is not entitled to a crossing at a point 
where the safety of transportation would be en¬ 
dangered,^^ or at a point where the cost of con¬ 
struction would he out of all proportion to the 
benefits.^® Where the statute authorizes the land- 
owner to designate the place of crossing, the rail¬ 
road company must construct it at the place desig¬ 
nated if such location is a reasonable one;i® but 
if the landowner refuses to designate the place of 
crossing, the railroad company may do so provided 
it furnishes an adequate crossing.!*^ 

Where the landowner is authorized to construct a 
crossing, on failure of the railroad to do so, and 
recover the cost from the railroad company, he must, 


98. Ohio—Gratz v Lake Ene, etc., 
R. Co, SI NE. 239, 76 Ohio St 
230 

99. Ohio—Jones Fertilizing* Co. v. 
Cleveland, etc, R Co, 2 Ohio S. 
& C. P. 511, 7 Ohio NiP 246 

1. Ky—^Louisville, etc, R Co v. 
Emerson, 100 S W. 863, 125 Ky. 
104, 30 KyL. 1149 
51 C J. IP 703 note 55 

9. Iowa—Chicago, M, St. P & P 
R Co V Cross, 234 N.W. 569, 212 
Iowa 218 

N.T.—Smith V. New York Cent. R. 
Co, 267 NT.S. 313, 236 App.Div 
262. 

51 C J. p 703 note 68. 

Purpose of crossing see Infra S 172 c. 

3. HL—-Williams v. Chicago, etc., R 
Co, 81 NE. 1133, 228 Ill. 593. 

-ft, Md —^Tolbert v. Philadelphia, etc., 
R. Co, 95 A. 49, 126 Md. 669. 

51 C.J. p 703 note 60. 


5. Miss.—Jackson v St Louis, etc., 
R. Co, 81 So. 796, 120 Miss. 149— 
State B Commission v. Illinois 
Cent R Co., 73 So 878, 118 Miss. 
92, LRJL1917D 907. 

6. Colo -—^Denver, etc., B. Oo. v. 
Pacific Lumber Co., 278 P. 1022, 
86 Colo 86 

7. NJ—^Marino V. New Jersey Cent. 
B Co„ 66 A 306, 69 N J.Law 628. 

8. Tex—^International, etc, R Co. 
V. Williams, Civ.App., 176 SW. 486. 

9. NJ. —W. A. Manda, Inc. v. Del¬ 
aware, etc, R Co, 94 A. 637, 84 
N«r.E<i 624. 

51 CJ. P 703 note 65 

10- N.T.—^Buffalo Stone, etc, Co. v 
Delaware, etc., B. Co., 7 N.T.S. 604, 
affirmed 29 N.E 121, 130 N.T. 162 
51 C J. p 703 note 66. 

iL NT—Wademan v. Albany, etc, 
R Oo., 51 N.T. 668. 

51 C.J. p 703 note 67, 
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IS. N.T.—Jones v. Seligman, 81 N. 
T. 190. 

13. N.T—^Beardsley v. Lehigh Val¬ 
ley R Co, 66 Hun 602. 20 NTS. 
468, affirmed 36 N.E. 877, 142 NY. 
173. 

51 C.J. p 703 note 69. 

14. Tenn—Shipp v. Belt B Co, 180 
SW. 318, 133 Tenn 238 

61 C J. p 703 note 70, 

15. HI —Smith V. Bush, 211 HI App. 
83. 

Tenn—Shipp v. Belt B. Co, 180 S, 
W. 318, 133 Tenn. 238. 

16. Iowa.—Van Vranklm v Wiscon¬ 
sin, etc. R. Co, 27 N.W 761, 68 
Iowa 676-^Boggs v. Chicago, etc., 
R. Co, 6 NW- 744, 54 Iowa 436. 

17. Iowa-—Sbhrlmper v. Chicago, 
etc.. R. Co, 82 N.W. 916, 87 N.W 
731, 115 Iowa 35. 
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in locating the crossing, do so with due regard to 
the interest of the railroad company and the safety 
of the public xhe fact that the landowner and 
the railroad cannot agree on the location does not 
relieve the railroad of its duties under the statute,^® 
and in some jurisdictions the statutes provide that 
if the parties cannot agree as to the number and 
location of the crossings, these questions shall be 
determined by commissioners or some other tribunal 
designated for that purpose.^® 

b. Ntunher 

Where, by contract or covenant In the deed of right 
of way, the railroad agrees to construct several cross¬ 
ings, It must comply with Its agreement, even though 
a statute requires only a single crossing. Where a 
statute requires only one crossing, the landowner is not 
entitled to more than one, but where a statute requires 
crossings or suitable, sufTIcient, or necessary crossings, 
the railroad company must construct whatever number 
IS reasonably necessary. 

Where, by contract or covenant in the deed of 
right of way, the railroad agrees to construct 
several crossings, it must comply with its agree- 
ment,2i even though a statute requires only a 
single crossing Where a statute requires only one 
crossing, the landowner is not entitled to more than 
one if a suitable crossing is provided,but where it 
does not specify any number but merely requires 
crossings or suitable, sufEcient, or necessary cross¬ 
ings, the railroad company must construct what¬ 
ever number is reasonably necessary for the proper 
accommodation of the landowner,which is ordi¬ 
narily a question of fact depending on the cir¬ 
cumstances of the particular case,26 and if it be 


shown that the number originally constructed is not 
sufficient, the company may be compelled to con¬ 
struct additional crossings ,2® but it is not required 
to construct any more than are reasonably neces¬ 
sary nor has the landowner any right to con¬ 
struct additional crossings at other places at his 
own expense ^8 

c. Purpose 

In some jurisdictions the statutes requiring farm 
crossings are held not limited to crossings solely for 
agricultural purposes, but in other jurisdictions it is 
held that owners of land not used for agricultural pur. 
poses are not entitled to crossings. 

In some jurisdictions the statutes requiring farm 
crossings are held not limited to crossings solely for 
agricultural purposes,^^ but include crossings to 
remove the natural products of the land Jn other 
jurisdictions, however, it is held that owners of 
land not used for agricultural purposes are not en¬ 
titled to crossings si 

§ 173. - Character and Sufficiency of 

Crossings 

Where a railroad company Is required to construct 
crossings, the crossing must be such as reasonably to 
meet the necessities and convenience of the land owner. 
It 18 competent for the railroad company and the land- 
owner to agree as to the character of the crossing. If 
the statutes do not specify the character of the cross, 
tng, Its character is to be determined on a proper con- 
sideration of all the Interests involved. 

Where a railroad company is required to con¬ 
struct crossings, the crossing must be such as rea¬ 
sonably to meet the necessities and convenience of 
the land owner.32 It is competent for the railroad 


18;, Hi —ChaJcraJCt v. Louisville, 

etc, R. Co., 113 Ill. 86. 

51 aJ. p 70S note 74. 

19. Del —^Richards v. Baltimore, 

etc, R Co., 143 A. 404, 4 W-W. 
Haxr. 90. 

20. Vt—Connecticut, eta, R Co v 
Holton, 82 Vt 48. 

51 O.J. p 703 note 76. 

21. Iowa.—qiray v. Burlington, eta, 
R. Co., 87 Iowa 119. 

22. Iowa.—Gray v. Burlington, eta, 
B. Co, supra. 

23. Iowa.—State v. Burlington, etc., 
R. Co, 68 NW. 819, 99 Iowa 665 

Tex.—^McDaniel v Burlington-Rock 
Island R. Co., CIv.App, 200 S 
W2d 724. 

21, Miss—Alabama, etc, R. Co. v. 

Odeneal, 19 So. 202, 73 Miss. 34. 
NT.—Jones v, Seligman, 81 N.T 190. 

25. N.T.—Alabama, etc, R. Co v. 
Odeneal, 19 So 202, 73 Miss. 84. 

51 C J p 704 note 81. 

26. B:y.—Louisville, etc., R. Co. v. 


Emerson, 100 SW 863, 30 Ky.L 
1149. 

61 C J. p 704 note 82 

27. NT.—^Van Kleecfc v. Dutchess 
County R Co, 78 Hun 263, 28 N 
T.S. 902. 

28. Vt-—Connecticut, etc., R. Co v. 
Holton, 32 Vt. 48, 

29. Pa.—Quigg V. Commonwealth, 

54 PaDlst & Co 141, 61 Montg.Co. 
189—Hespenhelde v. King, 48 

Pittsb Leg J. 242. 

51 C J. p 704 note 86. 

Workmg of land 

(1) It may be that the use of the 
tossing is confined by the act to 
some purpose necessary to the 
workmg of the land, but ti^t purpose 
need not necessarily be farming — 
Quigg V. Commonwealth, 54 Pa.Dist. 
&Co. 141, 61 Monaco. 189. 

(2) Where the land was used as a 
golf course, the railroad was enti¬ 
tled to an injunction to restrain 
players from using a crossini^ in go¬ 
ing from one part of the links to 
another, but the occupier of the land, 

^54 


in order to keep the links in proper 
condition by rolling and cutting the 
grass, had a right to take its rollers 
and mowing machines over the cross¬ 
ing.—iPennsylvania R. Co. v. Bala 
Golf Club, 16 PaDist 357. 

30. N.T—^Buflaio Stone, etc, Co. v. 
Delaware, eta, R. Co, 29 N.B 121, 
130 N.T. 152 

31. HI.—Williams v. Chicago, etc, 
R. Co., 81 NE. 1183, 228 Ill 593 

61 C.J. p 704 note 89 
Statute requiring farm crossings as 
not applicable to residential prop¬ 
erty see supra S 171 

32. B^y.—Louisville, etc., R, Co. v. 
Troutman, 127 SW. 474, 137 Ky. 
827. 

61 C.J. p 704 note) 91. 

SuffloiexLoy for eqnlpmeat 

Under statute, a railroad compa¬ 
ny IS required to build a sufficient 
causeway to enable occupant to pass, 
over with wagons, carts and imple-' 
ments of huabaudry, but a railroad 
18 not required to construct a cause- 
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company and landowner to agree as to the character 
of the crossing,S3 if it is not such as to endanger 
the safety of the public,3-t and to provide whether it 
shall be at grade or otherwise.® 5 If the statutes do 
not specify the character of crossing, its character 
is not to be determined solely with respect to the 
convenience of the landowner,3® or the convenience 
of, or expense to, the railroad company,®^ but on a 
proper consideration of all the interests involved 38 
In such cases the railroad company may decide the 
character of crossing, subject only to the limitation 
that it shall be suitable, sufficient, or adequate, 
within the meaning of the statutes,3® which is ordi¬ 
narily a question of fact to be determined with 
respect to the circumstances of the particular case,^® 
and the landowner cannot demand as a matter of 
right either a grade crossing^i or a crossing above 
or below grade.'^® 

Grade crossings are the kind usually constructed 
and are ordinarily adequate;^® if owing to the 
location and conditions such a crossing is not ade¬ 
quate, the railroad company must provide an over¬ 
crossing or undercrossmg,^^ although it involves 
considerable additional expense.^® The statutes 
prohibiting grade crossings of highways do not ap¬ 
ply to private ways,^3 but a statute abolishing private 
or farm grade crossings is a valid exercise of the 
police power of the state.^^ A statute requiring the 
railroad to construct farm crossings and cattle 
guards does not require construction of farm cross¬ 


ings which will need cattle guards.'*® 

Open and closed crossings. The landowner and 
the railroad may agree on whether the crossing shall 
be open or provided with gates or bars.^® Whether 
the crossing shall be an open one or may be con¬ 
structed with gates or bars depends somewhat on 
the character of its use.^o A closed crossing pro¬ 
vided with suitable gates is not necessarily im¬ 
proper or inadequate,31 and it has been held that 
such a crossing is sufficient as a means of affording 
access between adjacent fields or parts of a pas¬ 
ture ,3® but that, where the crossing is to afford 
access to a highway and is much used, the land- 
owmer is entitled to an open crossing unobstructed 
by gates,33 unless the circumstances would render 
such a crossing dangerous to persons and property 
transported by the railroad.^* 

§ 174* - Removal, Change, or Obstruction 

of Crossing 

Where a landowner Is entitled to the crossing and 
one has been constructed, the railroad company has no 
right to change or obstruct it. 

Where a landowner is entitled to the crossing and 
one has been constructed, the railroad company has 
no right to change or obstruct it,3® even though 
the obstruction of the crossing by the railroad com¬ 
pany is created pursuant to an order of an admin¬ 
istrative body,33 and if it does so it may be required 
to restore the crossing or compensate the landowner 


way adequate for the passage of 
equipment necessary to mine and 
transport coal which is on the l€Uid, 
the owner’s remedy for interference 
with mining land transporting his 
coal heingr through the Jury of view 
appointed to determine general dam¬ 
ages from construction of the rail-1 
road —^Petition of Ferguson, 36 A. 73, 
238 Pa. 78 

33. Kan.—Chlcagro, etc., R. do. v. 
Wsmkooip, 85 P. 595, 73 Kan. 590. 

61 C J. p 704 note 92. 

34. Tex.—Missouri, etc., R. Co. v. 
Chenault 60 SW. 66, 24 Tex Civ. 
App 481 

35. Kan.—Chicago, etc., R. Co v. 
Wynkoop, 85 P. 696. 73 Kan. 690. 

36. Iowa.—Klopp V. Chicago, etc, 
R Co., 167 N.W. 230. 176 Iowa 634. 

61 C.J. p 704 note 95. 

37. Iowa.—Klopp v, Chicago, etc, R. 
Co, supra—HeiTstrom y. Newton, 
etc., R. Co., 106 N.W. 436, 129 Iowa 
607. 

38. lowe-—Truesdale v, Jensen, 59 
N-W, 47. 91 Iowa 312. 

61 C.J. p 706 note 97. 

39. lowa^—Quinn v, >Xowa» fte., EL 
Co., 101 N.W. 94, 126 Iowa 801. * 


40. Iowa,—State v. Burlington, etc, 
R Co, 68 NW. 819, 99 Iowa 565 

51 C J. p 705 note 99. 

41- Iowa,—Gruinn v, Iowa, etc., R. 
Co., 101 NW. 94, 125 Iowa 801. 

42. Iowa—State v. Burlington, eta, 
R Co. 68 NW. 819, 99 Iowa 666 

61 C J. p 706 note 2 

43. Iowa —Schnmper v. Chicago, 
etc, R Co., 82 N.W. 916, 87 N.W. 
731, 115 Iowa 36. 

51 C.J. p 706 note 3 

44. Mo 4 —^Powell V Atchison, eta, R 
Co., 114 S,W. 1067, 216 Mo. 839 

51 C.J. p 705 note 4 

45. Iowa.—Herrstrom v. Newton, 
eta, R. Co., 106 N.W. 486, 129 Iowa 
607- , 

46. Ohio —Erie R. Co. v. S. H. Klein- 
man Realty Co., 110 N.E. 627, 92 
Ohio St. 96. 

47. Neh.—-Holmherg v. Chicago, etc., 
n- Co-^ 214 N.W. 746, 115 Neb. 727. 

48;. Vt.—Libby v. Canadian Pac. R. 
Co., 73 A. 693, 82 Vt. 816. 

49. N —Peppin t. Boston 8b M. B. 

' R., 169 A. 877, 86 89S. 

51 aj. p 706 note 9. 


50. Iowa—State v, Burlington, etc, 
R. Co„ 68 N.W. 819, 99 Iowa 666. 
61. Miss— Tsasoo, etc., R. Co. v. An¬ 
derson, 26 So, 296, 76 Miss. 682. 

51 C.J © 706 note IL 

52. Iowa.—State v. Burlington, eta, 
R. Co., 68 N.W. 819, 99 Iowa 665. 

51 C.J. p 706 note 12. 

53. Iowa—^Boggs v. Chicago, etc., 
R. Co., 6 N.W. 744, 64 Iowa 435— 
Gray v. Burlington, eta,,R. Co,, 37 
Iowa 119. 

54. Iowa—^Truesdale v. Jensen, 69 
N.W. 47, 91 Iowa 312. 

55. Wis,—Henbest v. Chicago, etc, 
R. Co.. 207 N.W. 303, 189 Wis 141. 

61 C.J p 706 note 15. 

Expense Of dosiag 
If, in a proceeding for the elimi¬ 
nation of public and grade crossings, 
it becomes necessctry or expedient 
to close private crossings also, the 
expense of closing them must be 
home by the railroad company and 
no part of it can be Imposed on the 
mumcipal corporation.—^In re New 
York Cent, eta, R. Co., 93 N.E. 616, 
200 N.X. 121. , 

56. Arlz—Curtis v. Southern Paa 
Co.. 8 P.2d 1078, 89 Anz. 670. 
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in damages, as discussed infra § 182, It is held 
that the property owner has a vested right to the 
crossing, 57 and when a railroad, having agreed to 
maintain a crossing, constructs an open crossing, 
it cannot thereafter obstruct it with gates or bars;®^ 
and this is held where the railroad, having given a 
right of way deed over its tracks, allows an open 
crossing to be maintained for a long period of 
time;^9 and when a railroad, although not obliged 
to do so, constructs a crossing, it becomes the prop¬ 
erty of the landowner like any other fixture, so that 
it cannot be removed A landowner who is al¬ 
lowed the use of an archway under a track may 
go on the right of way to remove obstructions from 
the archway.61 A crossing to which the landowner 
has no right, and has acquired none by prescription, 
may be closed by the railroad.®^ The landowner 
cannot require a change in the crossing constructed 
by the railroad under agreement with him unless 
changed conditions make the alteration necessary 
The landowner is, however, bound to anticipate 
such changes and alterations in the railroad as public 
necessity may require,®^ and the railroad company 
may, for the purpose of making such necessary al¬ 
terations in its road, change the location of a 
crossing,®® or change its character as from an under 
or overhead crossing to a grade crossing,®® or place 
gates at an open crossing where its use as an open 
crossing has become dangerous to the operation of 
trains ;®7 but where the only reason for changing the 
crossing is to save expense, safety of the public 
offers no excuse.®® A railroad company may also 
change the location of a crossing where its existence 
at the original location interferes with the safe oper¬ 
ation of the railroad ®® However, the railroad com¬ 
pany cannot, even where the changes are so made, 


deprive the landowner without compensation of the 
accommodation to which he is entitled,^® and must 
provide such a crossing as he is entitled to or make 
compensation in damages,71 although the changes 
are not made voluntarily by the railroad company 
but under the compulsion of a decree of court 72 
Where the contract of the railroad company to con¬ 
struct a crossing is so limited as not to include the 
approaches, if the grade of the crossing is sub¬ 
sequently changed the necessary alterations in the 
approaches must be made by the landowner 73 

§ 175. -Agreement with, or Waiver by. 

Landowner 

The landowner may agree to the substitution of a 
new crossing at a different place for an old crossing 
to which he is entitled, and, where a railroad company 
Is required by statute to construct crossings, this duty 
may be waived entirely by the landowner for whose 
benefit they are to be constructed. 

The landowner may agree to the substitution of 
a new crossing at a different place for an old cross¬ 
ing to which he is entitled ;74 and, where a land- 
owner expressly agrees to abandon an existing grade 
crossing in consideration of being allowed an over¬ 
head crossing, he cannot afterward use both.75 So, 
also, where a railroad company is required by stat¬ 
ute to construct crossings, this duty may be waived 
entirely by the landowner for whose benefit they 
are to be constructed;*^® but the right to a crossing 
or crossings of the number, location, and character 
to which he is entitled is not waived by the assess¬ 
ment and receipt of the damages in condemnation 
proceedings,77 or by a conveyance of a right of 
way which makes no express provision as to cross- 
ings,78 or by a right-of-way deed requiring the rail¬ 
road to maintain cattle guards ;79 nor is an agree- 


57. Pa—Green v. Baltimore, etc, R 
Co., 91 A. 248, 245 Pa. 35. 

58. Mass—Williams v. Clark, 5 TT 
B 802, 140 Mass 28$. 

Tex.—Gulf, etc., R Co v. Schawe, 
56 S.W 367, 22 Tex.CivApp. 609 

59. Mass —^Ramlln v. New York, 
etc, R. Co, 67 N.EI 1006, 176 
Mass. 514. 

ea N H —^Harch v. Portsmouth, etc, 
R. Co., 19 NH 372. 

61. Iowa—Tlastings v. Chicago, eta, 
R. Co., 126 N.W. 786, 148 Iowa 390 

62. Ill —Cleveland, etc, R, Co v 
Munsell, 61 N.B. 374, 192 Ill 430 

63. Neb.—^Postle v. CMcago, etc, R 
Co., 162 N.W. 379, 98 Neb, 192. 

64. N J —Speer v. Etie R. Co., 60 A. 
197, 68 NJEo, 616. 

51 aJ p 706 note 24. 

65. N.H.—Costello V. Grand Trunk 
R. Co. 47 A. 265. 70 N.H. 403 

51 C.J. p 706 note 25. | 


66. Iowa—Schrimper v. Chicago, 
etc, R. Co, 82 N.W 916, 87 N.W 
731, 116 Iowa 35 
51 C J. p 706 note 26. 

I 67. Iowa—Aistrope v. Tabor, etc, 
R. Co., 76 NW. 334, 106 Iowa 463 

68. Mo.—Swisher v Chicago, etc, R. 
Co.. 138 S.W. 605, 235 Mo. 430. 

69. Iowa—Hartshorn v. Chicago 
Great Western R. Co., 113 N.W. 
840, 137 Iowa 324 

N.H—^Bolger v. Boston, eta, R. Co., 
134 A. 624, 82 N.H. 372. 

70. N J —Speer v, Erie R. Co, 60 A. 
197, 68 NJBq 616. 

51 CJT p 70S note 30. 

71. Ky.—Chesapeake, eta, R Co. v. 
Richardson, 98 S.W. 1042, 30 Ky.Li. 
426. 

51 C.J. IP 706 note 31. 

72. N JT.—Speer v. Erie R. Co., 60 A 
197, 68 N.J.Bq. 616. 
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73. Mass.—Williams v. Clark, 5 N. 
E 802, 140 Mass 238. 

61 C X p 706 note 33. 

74. Mass —^Hamlin v. New York, 
etc, R. Co., 44 NE. 444, 166 Mass 
462. 

51 C.X p 706 note 35. 

75. Pa—Speese v. Schuylkill River 
Bast Side B, Co., 61 A. 316, 201 Pa 
668 . 

76. Md —^Tolbert v. Philadelphia, 
etc, R. Co., 95 A. 49, 126 Md 569 

Mo —^Madison v, Missouri Pac. R. 
Co, 60 MoApp 699. 

77- N.Y.—^Beardsley v. Lehigh Val¬ 
ley R. Co, 36 NB 877. 142 NY. 
173. 

61 CX p 707 note 88. 

78. Md —^Tolbert v. Philadelphia, 
etc, R. Co, 95 A. 49, 126 Md 569. 

51 CX p 707 note 39. 

79. N.X—^Rockaway Rolling Mill 
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ment by a landowner to the construction of a public 
crossing on his land a waiver of his right to 
a private crossing to which he is entitled by stat¬ 
ute but it has been held that conveyance of an 
additional strip of land along the right of way, 
without reserving a right to cross, estops the owner 
to claim a crossmg.^^ Nonuser by the landowner 
may estop him to claim the right to a particular 
crossing.s^ Performance of the requirement of an 
agreement that stock gaps be constructed within a 
reasonable time is waived by the landowner there¬ 
after urging performance and accepting it as 
satisfactory.88 

§ 176. Fences and Cattle Guards 

The duty to construct fences and cattle guards 
is discussed infra § 177, the time for construction 
infra § 178, and the places at which fences or 
cattle guards are required infra § 179. The nature 
and sufficiency of the fences and cattle guards are 
discussed infra § 180, and the effect of a waiver or 
an agreement with the adjoining landowner infra 
§ 181. 

Examine Pocket Parts for later cases. 

§ 177. - Duty to Construct 

In the absence of a statute or agreement, a railroad 
company Is not obliged to fence its tracks or to con* 


struct cattle guards, but the railroad must erect or con¬ 
struct fences or cattle guards where its charter or a 
statute so provides. 

In the absence of a statute or agreement, a rail¬ 
road company is not obliged to fence its tracks^^ 
or to construct cattle guards,^5 and if it does so 
voluntarily, it is not obliged subsequently to main¬ 
tain and keep them in repair,®® although it has been 
held that, where it has done so for the prescriptive 
period, there is a conclusive presumption of an 
agreement binding the railroad to do so In the 
absence of a special statute or agreement, an adjoin¬ 
ing landowner is not required to erect or assist in 
maintaining any part thereof,®® nor has he any 
right to go on the railroad right of way and con¬ 
struct cattle guards for his own benefit where the 
road passes through his land ®9 Where a right of 
way is secured by expropriation, it is held that the 
railroad's duty to construct cattle guards results not 
from contract, but from law.®® 

The railroad must erect and maintain fences 
where its charter® 1 or a statute®® so provides. The 
legislature may, under the police power of the state, 
require railroad companies to fence their tracks 
or construct cattle guards,®® or make the company 
liable without regard to negligence in the operation 
of trains in case of failure to do so.®^ Some of 
these statutes are not designed for, and have no 


Corp. V Delaware, etc, R. Co, 

157 A. 660, 101 NJ.Ea 192. 

80. Iowa—Herrstrom v. ITewton, 
etc., R. Co., 106 N-W 436, 129 Iowa 
607. 

81. Tenn —Shipp v. Belt R Co, 180 
S.W. 318, 133 Tex. 238. 

61 C J. p 707 note 43. 

88 . Md—Cityco Realty Co. v. Phil¬ 
adelphia, etc, R. Co, 148 A. 441, 

158 Md 221 

51 C J. p 707 note 44. 

83. G8 u—W estmoreland v. Gaines¬ 
ville, etc., R. Co.. 107 S.BI. 891, 27 
GaApp. 176. 

84. La—^Friedman’s Estate v Texas 
& Pac Ry Co, 25 So 2d 88, 209 
La. 640, 160 ALR 1228—Jackson 
V. Texas & Pac Ry. Co., 117 So 
806, 166 La 718—Sanders v Illi¬ 
nois Central Railroad Co., 54 So 
147, 127 La 917—^Moody v. Texas 
& P. Ry. Co, App., 37 So.2d 346— 
Smith V. Thompson, App, 186 So. 
71—Davis V Louisiana Railway & 
E'aviffatlon Co., 127 So. 441, 13 La 
App 148 

N-M.—Bittson V. Chicagro, R L & P 
Ry. Co, 86 P.2d 1037, 43 NM 122 
Pa—Malischewskl v. Pennsylvania 
R. Co., 52 A.2d 216, 366 Pa 564 
61 C.J. D 707 note 47. 

85. La—^Moody v. Texas P, Ry. Co, 
App, 37 So.2d 346. 

51 C.J p 707 note 48. 
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86. La—^Moody v. Texas & P. Ry 
Co, supra 

61 C.J. p 707 note 49. 

87. Fla—McRae v. Atlanta & S A 
B. Ry, Co, 23 So 2d 76, 166 Fla 
200 

N J.—^Titus V. Pennsylvania R Co , 
92 A 944, 87 N.J.Law 157, AnaCas 
1917B 1251 

CommexLcement of prescriptive pe¬ 
riod 

Where statute reamrinip fences In¬ 
closing railroads did not require rail¬ 
road to build connecting fences 
where it entered or departed from in¬ 
closed farm land through which it 
passed, connecting fences construct¬ 
ed by railroad at such points were 
not constructed under statute and 
commencement of prescriptive period 
giving rise to right of landowner to 
continued maintenance of fences was 
not delayed until date when statute 
was held Invalids—^McRae v. Atlanta 
& S A- B. Ry. Co, 28 So 2d 76, 156 
Fla. 200. 

88. Mass —^Boston, etc., B. Co. v. 
Briggs, 132 Mass. 24. 

61 CJ". p 707 note 61. 

89. HI —Alton, eta, R. Co. v. Baugh, 
14 ILL 211. 

51 C J. P 707 note 52. 

^90. La—State v. Colorado South- 
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ern, etc, R. Co, 44 So. 905, 120 
La 9. 

91. Vt—Hurd V. Rutland, etc, R. 
Co., 26 Vt. 116. 

51 C J p 707 note 54. 

92 . Ohio—^Davis v. Baltimore & O, 
R Co, 20 KB.2d 881, 60 Ohio App. 
246. 

Utah—Wilde v. Union Paa R. Co., 
84 P.2d 1085, 96 Utah 164—Ed¬ 
wards V. Sait Lake & Utah R. Co, 
261 P 446, 70 Utah 496. 

51 C J. p 707 note 65. 

Damages not a penalty 

In statute requiring railroad to 
fence track and erect farm crossings 
and cattle guards and imposing lia¬ 
bility for “damages” in event of fail¬ 
ure, word “damages” did not refer 
to a penalty.—Sycamore Preserve 
Works V. Chicago & N. W. R. Co., 1 
N E 2d 622, 284 Dl.App. 445^ revers¬ 
ed on other grounds 7 K.E.2d 740, 366 
Ill. 11, 111 ALR. 1133, conformed to 
12 N.E.2d 42, 293 IlLApp. 20. 

93. OkL—^Missouri-Kansas-Texas R. 
Co. V. Stephens, 16 P2d 117, 160 
OKU 143—Bt. 1.0U1S & S E. Co 
V. Williams, 122 P. 162, 31 Okl. 
450. 

61 C J. p 708 note 66. 

94. Wis —Quackenhush v Wiscon¬ 
sin, eta, R Co, 22 N.W. 619, 62 
Wis. 411, 37 N.W 834, 71 Wia 472. 

61 C.J. p 708 note 67. 
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application to, the protection of the lands or prop¬ 
erty of the adjoining landowner, but are designed 
solely for the public safety, the protection of the 
railroad company and its freight and passengers, or 
to prevent animals from coming on the track and 

being injured-®^ 

There are, however, in a number of jurisdictions, 
statutory provisions which are designed for, or the 
application of which includes, the protection of the 
lands, stock, and crops of adjacent landowners, and 
which require the railroad company to construct 
fences and cattle guards.®® The statutes apply 
whether the railroad company acquires its right of 
way by purchase or condemnation,®7 and whether it 
has merely an easement or an absolute title,®® and 
whether the road was chartered before or after its 
passage,®® but the requirement does not apply if, 
in the assessment of damages in condemnation pro¬ 
ceedings, the landowner received compensation for 
such fences as the statute requires.^ The obliga¬ 
tion, being purely statutory, comes into existence, is 
modified, or goes out of existence by the enactment, 
change, or repeal of the statutes,® and its nature and 
extent are determined by the provisions of the stat¬ 
ute.® 

These statutes are generally strictly construed,^ 
although It has been held that, being remedial, they 
should receive a liberal construction® A statute 
with respect to fencing will not be construed as re¬ 
pealing a former statute on the same subject or 
affecting the duties and liabilities imposed thereby 
if the two are not inconsistent and can stand to¬ 


gether;® but a statute requiring in general terms 
that all railroad companies shall fence their tracks 
and construct cattle guards will be construed as re¬ 
pealing a former statute under which such duties 
were dependent on the action of the county com¬ 
missioners in prescribing rules for their construc- 
tion.7 The duty to fence may be implied from stat¬ 
utes making railroads liable for injuries to animals 
where their tracks are not fenced,® or permitting 
adjoining owners, after notice to the company, to 
construct fences on its failure to do so, and to 
recover from the company the expenses of such con¬ 
struction.® 

Cattle guards. The railroad must construct cat¬ 
tle guards when the statute or charter expressly re¬ 
quires it 1® Without an express cattle guard pro¬ 
vision, it is held that the duty exists by implication 
whenever a statute requires the erection and main¬ 
tenance of fences.^^ If the statute requires the 
railroad company to fence its right of way through 
certain lands, it is not sufficient merely to- con¬ 
struct cattle guards where the road enters and 
leaves such lands^® or to keep a watchman on 
guard at such places and, conversely, if the stat¬ 
ute requires the construction of cattle guards where 
the road passes through a field or inclosure, it is 
not sufficient to fence the right of way through such 
land.i^ 

Repair. It is the duty of the company to keep 
fences and cattle guards, erected pursuant to stat¬ 
ute, in a proper state of repair.^® 


95. Okl.—^Missouri-Kansas-Texas R. 
Co. V Stepliens, 16 P.2d 117, 160 
Okl. 143—St. Louis & S F H Co 
V. Williams, 123 IP. 162, 31 Okl 
450 

51 C J. p 708 note 59. 

96. Tenn—^Louisville, etc, B- Co- V. 
Timmons, 91 S.W. 1116, 116 Tenn. 
29 

Tex.—South-western TeL, etc.. Go v. 

E^use,. Ctv.Atpp., 92 SW. 431 
97- Tex—^Missouri, eta, R Co* v. 

Wet 2 ^ 80 SW. 988, 97 Tex 681 
61 aJ. P 708 note 61. 

98. Ark.—Chlcaero, etc, R Co, v. 
Fitzkuffh, 100 S.W, 1149, p2 Ark. 
179. 

Kan—Missouri Paa R. Co. v Man- 
son, 2 P. 800, 81 Kan. 337. 

99- Ill.—^Illinois Cent R. Co v Wil- 
lenhorgr, 7 NF 698, 117 111. 203. 
57 AmR. 862. 

Me.—Wilder v. Maine Cent R. Co., 
65 Me. 382, 20 Am B 698 

1, —Hanger v, Louisville, eta, 

R. Co., 236 S W. 568, 193 Ky. 419. 
Pa.—Welles v. Northern Cent R Co., 
25 A. 51, 150 Pa. 620. 


2. Wash —Huffman v. Oregon R., 
eta, Co, 107 P. 362, 67 Wash. 494. 

61 C J p 709 note 65. 

3. Ky —Crawford v. Southern R 
Co.. 166 S.W. 861. 153 Ky. 812, 160 
SW. 990, 150 Ky. 74L 

5l C.J. p 709 note 66. 

AconlBition of rlarht of way prior 
to enaotment 

Where railroad right of way was 
donated hy landowner prior to the 
enactment of a valid statute reauix> 
mg railroad company to do all feno 
mg and maintenance along right of 
way at its own cost, railroad was not 
recLuired to repair and maintain the 
fencing along railroad right of way. 
—Southern Ry. Co. in Kentucky v. 
Dawson, 138 S.W.2d 326, 282 Ky. 198 
51 C.Jr. p- 709 note 66 Eb] (6). ’ 

4. Ala.—Gfeorgia Cent. R. Co. ▼. 
Carroll, 5a Ro, 235, 163 Ala 84. 

61 C.J p 709 note 67. ’ * 

5w Ind.—Vandal Ik **R. Co’ v. Miller, 
90 N.K 907, 45 Ind.App. 366- 
61 C.J.' p 709 note 53. | 

6 ^^ 


6 . Ind—Jeffersonville, etc., R. Co. 
V. Dunlap, 13 NE 403. 112 Ind 93. 

51 O J. p 709 note 69. 

7. Minn—Qowan v. St. Paul, eta, 
R Co, 25 Minn 328 

8 . Tenn—^Louisville & N. B, Co v. 
Gillespie, 172 S W 2d 1015, 26 Tenn 
App. 390. 

61C J p 709 note 71. 

9- N.H —Cornwall v. Sullivan R 
Co, 28 NH 16L 

10 . Ky—^Lexington, eta, R. Co v. 
Russell, 197 SW. 623, 177 Ky. 79 

61 C J. IP 709 note 73. 

11 . Idaho —(Paltrie v Oregon Short- 
Line R Co., 66 P. 82, 6 Idaho 448. 

51 C J p 710 note 74. 

12. Mo —Shotwell v. St. Joseph, etc, 
R Co, 87 Mo.App. 664. 

13. Mo —Shotwell v. St. Joseph, eta, 
R. Co., supra- 

14. Tex —^Missouri, eta, R, Co v 
Wetz, 80' S.W. 988, 97 Tex. 581 

15. Gra —Elberton & E R. Co. v 

Campbell, 167 SE. 215, 46 GaAPP. 
203. ‘ ' 

61 C.J. p 710 note 1%. 
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Order by railroad commissions. Statutes in some 
jurisdictions empower the railroad commission to 
order fences and cattle guards Such statutes 
have been held not to empower the commission to 
require cattle guards at crossings regardless of con¬ 
ditions thereat.^^ The commission should deter¬ 
mine the kind of guards necessary to make the 
crossing safe.^® 

Electric railroads. Electnc railroads have been 
held to be within the terms of statutes requiring 
fences and cattle guards,^® 

Statutes requiring demand or notice. Notice, or 
demand for construction, is in some jurisdictions re¬ 
quired by statute before the railroad has the duty to 
do so 20 The notice or demand must comply with 
the statutory requirements.^^ Such a statute is 
not a penal statute requiring strict construction 22 
While notice or demand, under such statutes, is 
necessary to secure the erection of cattle guards,23 
under some statutes no further demand is necessary 
to make it the duty of the railroad to repair.^^ De¬ 
mand need not be made on the special agent who 
is authorized by the railroad to construct the 
guards 25 Where the railroad and landowner agree 
as to construction of fences, no demand is neces- 
sary.2® 

Application and effect of fence or stock laws. 
Railroad fences are not regarded as partition fences 
between adjoining landowners, to be constructed 
and maintained under the terms of the partition 
fence laws,27 and the statutes relating to the con¬ 
struction and maintenance of partition fences are 
ordinarily held not to apply as between railroad 


companies and the owners of lands adjacent to the 
railroad right of way,28 although a distinction has 
been made between cases where the railroad compa¬ 
ny has a mere easement and where it owns its right 
of way absolutely.22 So, also, the existence of a 
stock law in a particular locality prohibiting stock 
from running at large does not affect the statutory 
duty of a railroad company to construct fences and 
cattle guards,3® although it has been held that in 
such a locality stock gaps and cattle guards are un¬ 
necessary.® ^ 

§ 178. -Time for Construction 

The time for construction of fences or cattle guards 
depends on statutory provisions or on the provisions of 
the contract imposing the duty to construct. 

In some jurisdictions the statutes require the con¬ 
struction of fences and cattle guards within a cer¬ 
tain specified time,32 and statutes requinng fencing 
within a certain time after the road is open for use 
have been held to mean after the railroad begins to 
run its trains.®® Where the statutes require fencing 
but do not specify the time for their construction, 
the obligation is concurrent with the existence of the 
necessity for the protection which the requirement is 
designed to afford,®^ which necessity arises as soon 
as the railroad has opened up its right of way 
through the fences and inclosures of the lands 
through which it passes.®® 

The fences required should be constructed at least 
by the time the railroad is put in operation,®® and 
while it cannot be said as a matter of law that the 
railroad company must construct them before this 
time,3*^ it is not as a matter of law entitled to wait 


3ELaaBOiLa'ble care 

Railroad must exercise reasonable 
care in maintenance of its fences — 
Hildebrand v. Chicago, B. & Q R. R., 
17 P.2d 651, 45 Wyo, 176. 
le. -SD,—^Dwyer v Chicago, etc, R. 

Co. 166 N* W. 237. 40 S D. 84. 

61 C,J. p 710 note 79. 

17- fl.I>—Dwyer v. Chicago, etc, R 
Co, supra. 

18. '•S.D.—^Dwyer v. Chicago, etc, R 
Co, supra. 

19- Mo—Morrison v. Kansas City, 
etc, R. Co., .145 S.W. 137, 162 Mo. 
App. 662.1 

80. IOW8L—Rutherford v. Iowa Oent- 
R. Co., 121 N.W. 703, 142 Iowa 744. 
51 CJT. p 710 note 85. 

81- Ala—Alabama^ etc, R. Corp. v. 
Norwood, etc.. Farm, etc., Co., 92 
So. 199, 18 Ala.App. 237. 

61 C J. p 710 note 86. ' 

88 ., OMj—St. liOUbs, etc., R, Co. v. 
Steele, 138 P. 209, 87 Old. 532* 

83. Ala.^—Georgia' Oeht. R. Co. v. 


I Carroll, 60 So 235, 163 Ala 84—Al¬ 
abama, etc, R. Cortp. v. Norwood, 
etc., F^rm, etc., Co„ 92 So, 199, 18 
AlaApp. 337 

24. Ala—Georgia Cent R Co. v- 
Carroll, 50 So 235. 163 Ala. 84— 
Atlanta, etc, Air Line R. Co v. 
Brown, 48 So. 78, 158 Ala- 607. 

85. Ala.—Atlanta, eta, Air Lane R. 
Co. V. Brown, supra, 

26. Kan—Stanley v. Atchison, etc, 
Co.. 127 P 620, 88 Kan. 84, 

51 C J. p 710 note 91. 

87. —Smith v, Minneapolis, 

etc.. R Co, 38 N.W. 816, 87 Minn. 
103. 

Mo—^Busby V. St. Liouls, eta, R. Co., 
81 Mo. 48. 

28. U.S—Ward V. Paducah, etc, R 
Co.,, eUXTenn., 4 F. 862. 

61 C J. P 710 note 93., 

89. NJBLf^Dean v, Sullivan R. Co., 
22 NJS. 316. 

61 C. J-p 711 nota 94. 

30, N.C —Shepard v. Sulfoll^ eta, 
R. Co., 53 S.B. 137, 140 NLa 391. 
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Okl.—St. Louis, etc, R Co. v. Steele, 
133 P. 209, 37 Okl. 636. 

31. . Miss.—Canton, etc, R Co v. 
French, 23 So. 857, 75 Miss. 939 

38. Ill —Sycamore (Preserve Works 
V. Chicago & N. W R Co„ 1 N.E. 
2d 622, 284 Ill App. 445, reversed on 
other grounds 7 NE2d 740, 366 
ni. 11, 111 ALR. 1133, conformed 
to 12 NB2d 42, 293 Ill.App. 20. 

51 aj p 711 note 98. 

33. m.—St. Louis, etc, R. Co. v. 
Smith, 74 NB. 1063, 216 Ill. 339. 

51 C.J. p 711 note 98. 

34. Mo.—Silver v. Kansas City, etc,, 
R Co., 78 Mo. 528. 47 AmJft.. 118. 

61 aj. p 711 note 99. 

35. Mo.—Silver v. Kansas City, eta, 
R Co., supra. 

51 C.X p 711 note L' 

36. Mo.—Comings v. Hannibal, -etc, 
R. Co., 48 Mo. 512. 

51 aj. 711 note 2. 

37. Mo.—Comings v. Hannibal, eta, 
R. Co., supra. 

51 C.J. p 711 note 8. 
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until such time,^^ or until the road is so far com¬ 
pleted as to enable it to transport materials thereon 
from a distance ,39 and where during the process 
of construction the railroad company makes open¬ 
ings through the fences of a landowner, if it does 
not then construct its fences it must adopt other 
measures to protect the landowner and prevent the 
escape of his stock and prevent other stock from 
trespassing on his lands.^® 

Where the duty of fencing is imposed by a con¬ 
tract which does not specify the time for their 
construction, fences must be constructed within a 
reasonable time An agreement to fence within a 
reasonable time “after the completion” of the rail¬ 
road will be construed as referring to the completion 
of the part running through the lands agreed to be 
fenced, and not to the completion of the entire road, 
where the completed parts of the road are being 
operated in advance of the completion of the 

whole."* 3 

I 179 . -At What Places Required 

Under a statutory duty to fence, the places where 
fences are required depend on such statutory provisions, 
and a railroad is not required to fence places which are 
expressly excepted from the operation of the statute. 
Where the statute expressly designates the points at 
which cattle guards shall be constructed, it must be 
compiled with. 

Under a statutory duly to fence, the places where 
fences are required depend on such statutory pro¬ 
visions,*3 and a railroad is not required to fence 


places which are expressly excepted from the oper¬ 
ation of the statute.** Statutes in some jurisdictions 
require railroads to fence their roads when they 
pass through, along, or adjoining inclosed or culti¬ 
vated lands.*5 Such statutes have been held not to 
require fences m municipalities* 6 or where the road 
runs through a narrow canon where there are no 
cultivated lands,*'^ but the fact that the road is 
double-tracked does not excuse the company from 
its duty, under the statute, to fence its tracks be¬ 
tween proper station limits.*8 

A statute requiring the railroad company to fence 
where its road passes through inclosed lands ap¬ 
plies although the fence inclosing such lands is not 
strictly a lawful fence,*® unless the statute ex¬ 
pressly requires that it shall be a lawful fence,®® 
but the lands must be inclosed.®^ A statute requiring 
a railroad to fence its right of way where it passes 
through pnvately owned and improved lands im¬ 
poses no duty on the railroad to fence where the 
right of way is along side of, but not through or 
over, lands which were or had been privately 

owned.®3 

Both sides of road. Where the statute requires 
a railroad company to fence on both sides of its road. 
It has reference to the sides of the right of way 
and not merely the track,®3 and the fence must 
be constructed on the outer edge of the right of 
way along the line where it meets the lands of the 
adj'oining owner.®* Under such a statute, it is 
not necessary to fence between two parallel rail- 


38. Mich—Gardner r. Smith, 7 

Mich, 410. 47 722, 

51 C J. (p 711 note 4 

39. Mo—Gordon v. Chicago, etc, B 
Co, 44 Mo.A^p. 201. 

•40. Mich.—Gardner v. Smith, 7 
Mich. 410, 74 Am D. 722. 

51CJ. p 711 note 7 

•41. Mass.—^Lawton v S*Ltchburg B 
Co, 8 Cush. 230, 54 Am.D. 753. 

51 C J p 711 note 8. 

43, Ind—^Baltimore, etc, B. Co v. 
McClellan, 59 Ind. 440 

43. Fla—^McBae v. Atlanta & S. A 
B By. Co., 23 So.2d 76. 166 Fla 
200 . 

Particular places where fence of cat¬ 
tle guard required or not required 
as affecting liability for injury to 
animals see infra SS 569-574. 

44. Property wlthliL corporate Uw- 
Its of city 

Ill.—^Mitchell V. Illinois Cent. B. Co-, 
51 N-.E.2d 271, 384 HI. 268. 149 AJLr 
B. 369. 

•45. Idaho —^Bernardi v NTorthem 
Pac. B. Co., 108 P 542, 18 Idaho 
76, 27 LBA.NS. 796. 

51 C.J. p 711 note 11. 


46. Idaho —^Bernardi ▼. Northern 
Pac B Co, supra. 

61 C,J. p 711 note 12. 

47. Idaho —^Bernardi ▼. Northern 
Pac. R. Co, supra 

48. Mo—Bridges v Missouri, etc, 
B Co., 141 SW. 440, 169 MoApp 
677. 

49. Mo,—^Biggerstaif -v St. Louis, 
etc, B. Co., 60 Mo. 667. 

50. Elan —^Missouri Pac B. Co v 
Toungstrom, 27 P. 982, 47 Kan 
349. 

51. Ind—Akers v, Louisville, etc, 
Tract. Co, 127 N.13. 297, 73 Ind 
App 290. 

Indosore completed by railroad 
fence 

Under statute providing that any 
person, owning land by or through 
which railroad has been or may be 
constructed, who has inclosed or 
may inclose such land or any part^ 
thereof with either a lawful or hog-' 
tight fence, may demand of rail¬ 
road that It Inclose its line next, 
thereto with lawful or hog-tight 
fence, landownei; cannot compel rail¬ 
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road to build hog-tight right of way 
fence until railroad’s fence with 
landowner’s fence will complete hog- 
tight inclosure —Samuelson v. Union 
Pac B Co, 18 P.2d 122, 136 Kan. 
831. 

52, Utah—Wilde v. Union Pac. B. 
Co, 84 P2d 1086, 96 Utah 164. 
The phrase ^‘passes through’' as 

used in statute requiring railroad 
to fence right of way where it pass¬ 
es through privately owned and im¬ 
proved lands may mean more than 
dividing lands pnvately owned so 
that the same owner will have lands 
on both sides of right of way, and 
may apply where railroad Is laid out 
along the dividing line between two 
owners or where it takes a strip of 
privately owned land along one side 
and where the other side abuts on 
publicly owned lands.—^Wilde v. Un¬ 
ion Pac. B. Co, supra 

53. Ill—Ohio, etc., B. tJo. v. People, 
13 NE 236, 121 Ill 483. 

64, Ill.—Ohio, etc., B. Co. v. People, 
supra. 

51 C.J. p 712 note 18. 
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roads whose exterior lines of their rights of way 
were properly fenced 56 

Track on bridge or trestle. Statutes requiring 
railroad companies to fence their tracks for the 
benefit of adjoining landowners apply although the 
road IS constructed on a bridge or trestle, if there 
are openings through which stock could pass under 
the track from one side of the road to the other 56 

Highway crossing. A railroad is not required to 
fence its right of way across a highway, whether the 
highway is de facto or de jure a public way.57 

Cattle guards. Where the statute expressly des¬ 
ignates the points at which cattle guards shall be 
constructed, it must be complied with,5 8 and if they 
cannot be located at the exact point required, they 
must be located as near thereto as practicable,^^ 
but the railroad is obliged to construct cattle guards 
only at the points designated by statute.so Where the 
statute requires cattle guards where a road passes 
through inclosed lands, it does not apply unless the 
lands are inclosed,®^ and if inclosed the inclosure 
must be a substantial one with a fence which will 
turn stock so as to make the cattle guards of some 
practical benefit but if the fence is reasonably 
sufficient for this purpose, it need not be a strictly 
lawful fence.®’® The owner of inclosed land has an 
unconditional right to a cattle guard.®^ 

Under a statute requiring construction of cattle 
guards at terminal points of fences which are re¬ 
quired by law, a railroad cannot be compelled to 
construct cattle guards except where fences may be 
required,®® or until such fencing is erected.®® A 
statute requiring cattle guards where the road en¬ 
ters or leaves inclosed lands applies to a town lot 
as well as lands in the country;®7 and a statute 


requiring cattle guards where the road enters or 
leaves any improved or fenced land applies to lands 
fenced or improved after the construction of the 
railroad as well as before,®® and is not limited to 
division fences between different owners but ap¬ 
plies to fences dividing the land of the same own¬ 
er;®® but if cattle guards are constructed where the 
road enters or leaves a large inclosure, it is not 
necessary to construct others between the different 
parcels of land into which it is divided if there are 
no fences between such parcels,'^® or to construct 
other cattle guards at a private crossing within such 
mclosure.7i 

A statute requinng cattle guards where the road 
enters the inclosure of a private owner does not 
apply where it runs between the lands of different 
owners without severing the lands of eitherand, 
where the statute requires the construction of suita¬ 
ble cattle guards, they need not be constructed at a 
private crossing where there is no dividing fence 
and the railroad company has fenced its track and 
provided gates and, where the statute requires 
cattle guards on the dividing line between adjoining 
owners “when necessary to protect such lands,” it 
is not necessary to construct them if the lands are 
not inclosed.74 A statute requiring cattle guards 
where a railroad crosses the line of any fence is 
not limited to fences existing at the time the road 
was built, but applies to those constructed at any 
time thereafter.75 It does not apply when the land 
on which the fences stand is owned by the railroad 
in fee.’^® 

A statute requiring cattle guards at road cross¬ 
ings applies to streets in municipalities as well as 
to country highways,77 and the fact that inconven- 


65. Ind—^Pickett v Toledo, etc, R. 
Co., Ill N.E 434, 61 IndApp. 26. 

66 . Mo.—BEiker v Clucago, etc, R. 
Co, 41 Mo.App. 260 

57. Mo—Walker v Southwest Mis¬ 
souri R. Co, Mo.App, 198 SW. 
441. 

£8. Tex.—Southwestern Teh, etc, 
Co V. Krause, Civ.App., 92 S.W 
431. 

69. Kan.—^Missouri Pac. B. Co. v. 

Manson, 2 P 800, 31 Kan. 337. 

SI aJ. p 712 note 24. 

60- Ky-—^Mansfield, v. Frankfort, 
etc;. R Co, 2?4 S.W. 966. 193 Ky 
95 

51 C J p 712 note 26. 

61. Miss.—^Yazoo, etc. H. Co. v 
SalUs, 42 So. 202, 89 3£iss. 636 

51 C J. p 712 note 26. 

62. Miss.— Yazoo, etc., R. Co. v, 

Sallis, supra. j 


Tenn.—Louisville, etc., R. Co. v. 
Timmons, 91 SW 1116, 116 Tenn 
29. 

63. Ark—St. Louis Southwestern 
R. Co V. Warner. 109 S W 1013, 86 
Ark. 46—St. Louis, etc, R Co. v. 
Hale, 100 S W. 1148, 82 Ark 175. 

64. Ark.—St. Louis Southwestern 
R Co V Warner, 109 SW. 1013, 
86 Ark 46. 

51 C J P 712 note 29. 

65. Ky—^Parrish v. Louisville, etc., 
R Co. 104 SW. 690, 126 Ky. 638, 
31 KyL. 1020, 78 S.W. 186, 25 Ky. 
L 1524. 

66 . Ky—Parrish v. Louisville, etc. 
R Co, supra. 

67- N C —Shepard v. Suffolk, etc., 
R Co., 53 SB 137. 140 NC 391. 

68 . Iowa—Heskett v. Wahash. etc., 
R. Co., 16 KT.W. 525, 61 Iowa 467. 

661 


Kan—Atchison, etc, R. Co v. Bill¬ 
ing, 52 P. 61, 7 KanApp. 399 
69. Iowa—Smith v. Chicago, etc., R. 
Co, 38 Iowa 518. 

70; Miss —Gibbons v. Yazoo, etc, R. 
Co, 33 So. 5 

71. Miss—Gulf, etc, R. Co. v Ellis, 
33 So 210, 85 Miss. 586. 

72. Tex—Gulf, etc, R. Co v Lon¬ 
don, 3 Tex.AClv.Cas S 426 

73. WVa.—Clarke v. Ohio River R. 
Co, 20 SB 696, 39 W.Va, 732. 
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ience would result to the railroad does not relieve 
them from compliance,'^ 8 tut such a statute does 
not require cattle guards at farm crossings.'^® When 
the statute requires cattle guards at highway cross¬ 
ings whenever the railroad right of way is fenced, 
the railroad must construct them whether its fenc¬ 
ing was voluntary or required by law.®® 

Depot girounds. Fences and cattle guards are not 
required at depot grounds,®^ but a passing track 
has been held not to have such connection with a 
station as to be within the rule Under a statute 
expressly excepting depots from fencing, it is not 
necessary that the railroad maintain a building and a 
station agent at the point which it leaves unfenced 
as a depot.®® 

Intersecting railroads. An intersection of two 
railroads has been held not to be a public road 
crossing requiring construction of fences,®^ but it 
has been held that a statute requiring fences ex¬ 
cept at public crossings, and cattle guards at such 
crossings, requires a railroad to construct cattle 
guards connecting with its fences at an intersection 
with another railroad.®^ 

§ 180. - Nature and Sufficiency 

Where a statute does not specilfcally describe the 
character of fence to be constructed, it must be rea¬ 
sonably sufficient to turn all kinds of domestic animals, 
and the cattle guards must also be such as are reason¬ 
ably sufficient to prevent Ingress or egress of stock. 

Where a statute does not specifically describe the 
character of fence to be constructed, it must be rea¬ 
sonably sufficient to turn all kinds of domestic 
animals.®® Gates of an efficiency corresponding to 
the statutory fencing requirements must be main¬ 


tained by the railroad at private crossings ®7 The 
cattle guards must also be such as are reasonably 
sufficient to prevent ingress or egress of stock,8® 
but the railroad company is not obliged to make 
them absolutely impassable for stock,®® and they 
are sufficient if as well adapted for this purpose 
as it IS practicable to make them with due regard 
to the safety of the roadbed and the operation of 
trains thereon The type of cattle guard should 
be that which is best calculated to keep out stock 
and at the same time be reasonably preservative of 
the safety of public travel.®^ 

A cattle guard which is dangerous to stock at¬ 
tempting to pass over it is not for that reason negli¬ 
gently constructed The term "cattle guard” has 
no precise signification,®® but the requirement con¬ 
templates a protection of the entire right of way 
against the passage of stock to and from adjoining 
lands ;®^ so that the mere construction of a pit under 
the track is not sufficient,®® but the cattle guards 
must, by means of wing fences or otherwise, be 
extended across the right of way to the adjoining 
lands,®® the adjoining landowner not being required 
to extend his fences across the right of way to the 
track,®'^ and in fact having no right to do so;®® 
but they need not be extended across vacant lands 
owned by the railroad adjacent to its right of 
way.®® 

§ 181. - Waiver or Agreement of Adjoin¬ 

ing Landowner 

The construction of fences and cattle guards, al¬ 
though required by statute, may be waived by an ad¬ 
joining landowner, or he may agree with the company 
that he will himself construct and maintain them. 
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576. 
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Welch V. St. Louis, etc, R. Co., 109 
S.W. 1074, 131 Mo-App. 464. 
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etc, R. Co, 261 P. 445, 70 Utah 496. 

85. Ill—Illinois Cent. R Co. v, Da¬ 

vidson, 126 Ill App. 420, affirmed 
80 Nm 250, 225 IlL 618. ^ 


86 . Me—Cotton v. Wiscasset, etc, 
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61 C J p 713 note 63. 
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Iowa 7. 
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The construction of fences and cattle g:uards, 
although required by statute, may be waived by an 
adjoining landowner,^ or he may agree with the 
company that he will himself construct and maintain 
them 2 Such a contract is not invalid for want of 
consideration,3 or for being contrary to public 
policy,4 or because it is not in writing.® However, 
if it contains a clause by which the railroad com¬ 
pany seeks to exempt itself from liability to the 
landowner for its negligence in operating its trams, 
it is against public policy and void.® 

A landowner does not waive his rights to fences 
under the statute by failing to demand from the 
railroad a compliance with the law,^ or by the rail¬ 
road’s neglect to perform its duty for a period of 
time equaling the prescriptive term, 3 or by a re¬ 
lease in the grant of a right of way of all damages 
and claims ''occasioned by the location, construction 
and operation” of the road over the premises con¬ 
veyed,® or by a release of liability for damages 
resulting from "the location or construction of said 
work, or the repairing thereof,or by a stipula¬ 
tion in the grant of right of way that the railroad 
should construct wagon crossings at certain points 
over its tracks,or by contracting to build the 
fence as agent of the railroad.^® 

§ 182. Actions and Proceedings to Enforce 
* Rights 

The statutes in many Jurisdictions provide a rem¬ 
edy for the landowner on failure of the railroad to per¬ 
form Its duties relative to private or farm crossings, and 
where the statute provides the method of enforcement 


of this duty the statutory method must be followed; 
but the remedy given by statute will not be held to be 
exclusive unless the language of the statute so requires. 
Where a railroad company fails to construct or main¬ 
tain fences or cattle guards as required by statute, the 
landowner may sue for damages, but he Is not limited 
to such remedy and may sue to compel the railroad 
company specifically to perform its duty. 

The statutes in many j*urisdictions provide a rem¬ 
edy for the landowner on failure of the railroad to 
perform its duties relative to private or farm cross¬ 
ings,^® and where the statute provides the method 
of enforcement of this duty the statutory method 
must be followed;!^ but a remedy given by statute 
will not be held to be exclusive unless the language 
of the statute so requires Where a railroad com¬ 
pany is required to construct private or farm cross¬ 
ings, the landowner may recover damages for the 
loss or inconvenience sustained by reason of its 
failure to do so,^® and damages may also be re¬ 
covered for injuries sustained in the use of the 
crossing due to its negligent or improper construc¬ 
tion or condition.i7 

The railroad company may be compelled by man¬ 
damus to construct crossings, as discussed in Man¬ 
damus § 231 d (2) (b), or such duty may be en¬ 
forced by a suit in equity,^® or the railroad com¬ 
missioners may take cognizance of the matter and 
make an order which may be enforced by the 
court,^® unless the statute provides a purely personal 
right enforceable only by the landowner.®® Where 
the landowner is entitled to a crossing and one 
has been constructed, he may sue to enjoin the rail¬ 
road company from removing, closing, or obstruct¬ 
ing it,®i or, if the company has already done so. 


1. Tenn—^Louisville, etc., R Co. v 
Timmons, 91 SW, 1116, 116 Tenn 
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51 C.J. p 714 note 68. 

fl. Ill—Lynch v Baltimore, etc, R 
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262. 
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R. Co, supra. 
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etc, R. Co., 13 Barb. 493. 

6 . Ala —Georgia Cent. R. Co. v. 
Hammond, 99' So. 73, 19 AlaApp 
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infra 6 481. 

T. Mo.—sparks v. HDannIbal, etc., R 
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R. Co, 39 MoApp 267, 259, 

10 . Ind—Cleveland, etc, R. Co. v. 
Crossley, 36 Ind 370, 374. 
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Co, 111 P, 242, 112 P 416, 67 Or, 
428. 
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13. Va —Gaulding v. Virginian R 
Co., 92 SE 832, 121 Va 19. 
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14. lU —Chicago, eta, R. Co. v 
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N,W. 636; 123 Iowa 219. 

61 C J p 716 note 88 

1 & 'Mo—^Prlce v St. Louis, eta, R. 
Co.i 113 SW. 1136, 123 Mo.App 
663 

51 C J. p 715 note 84. 

663 * 


17- N'.T.—Cotton v. New York, etc., 
R Co, 20 N.T.S. 347, 65 Hun 625— 
Prince v. New York Cent., etc, R. 
Co, 14 NYS. 817, 60 Hun 681. 

18. Ill—^Baltimore, etc, 3EI. Co v 
Brubaker, 75 N.E 523, 217 Ill. 462 

51 C X p 715 note 91. 

19. Iowa—State v. Mason, etc, R. 
Co, 52 NW. 490, 86 Iowa 516. 
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it may be compelled to restore it by a suit in 
equity.2 2 Likewise, he may recover damages re¬ 
sulting from obstruction or removal of an existing 
crossing to which he is entitled23 or from delay in 
constructing a new crossing made necessary by the 
alteration of the railroad,2^ but not for damages 
suffered by obstruction by reason of the proper 
operation of the road.25 

While the court may compel a railroad company 
specifically to perform its duty with respect to the 
construction and maintenance of crossings,26 and 
will do so where the conditions authorizing such a 
decree are present and other remedies are inade- 
quate,27 such a decree ordinarily is discretionary 
with the court, and in many cases may properly be 
denied and plaintiff left to his action for damages,22 
especially where the acts of the landowner raise an 
estoppel barring such relief,29 whether the duty is 
imposed by statute*® or by agreement.*^ If a land- 
owner is using a crossing which he has no right to 
use, the railroad company may sue to enjoin him 
from so doing** or maintain an action of trespass 
for the wrongful entiy upon its property.** A dis¬ 
puted right to an easement over a railroad is deter¬ 
minable at law.*^ On failure to agree on the loca¬ 
tion of a crossing, the landowner's remedy is not 
an action for damages, but an appeal to a court of 
equity to fix the location,** and where a court 
decree provides for a crossing at a point to be 
selected by the landowner, in the absence of proof 
that the landowner or his heirs ever selected such 
point or called on the railroad company to construct 
such crossing, the railroad company is not liable 
for failure to maintain the crossing.** 


Felices and cattle guards. Where a railroad com¬ 
pany fails to construct or maintain fences or cattle 
guards as required by statute, the landowner may 
sue for damages,**^ but he is not limited to such 
remedy and may sue to compel the railroad company 
specifically to perform its duty,** and a performance 
of such duty may be enforced by mandamus, as 
discussed in Mandamus § 231 d (2) (b), or man¬ 
datory injunction.** In some jurisdictions the land- 
owner IS authorized to construct them himself and 
recover from the railroad company, as discussed 
infra § 184. Where the duty is imposed by contract, 
the landowner may sue for damages for breach of 
the contract,^® in equity for specific performance 
thereof,^^ unless specific performance would work 
hardship on the railroad without any benefit to the 
landowner.42 Ejectment is not a proper remedy 
where the landowner permits the railroad company 
to enter upon his land and construct its road with¬ 
out objection, and the agreement to fence is a con¬ 
dition subsequent and not precedent.^* 

On breach of a contract to construct fences the 
landowner may recover as damages the reasonable 
cost of their construction without first constructing 
them;^^ and, where there has been a breach of the 
contract and an action instituted, the railroad com¬ 
pany cannot defeat plaintiffs right to recover by 
subsequently constructing the fences unless it is 
done with plaintiffs consent^* or he accepts what 
is done as a partial or complete discharge of the 
agreement^* If the covenant was to construct at 
such places as the landowner may designate, no right 
of action accrues imtil the designation has been 
made.'*'^ The landowner may waive his right to 


York, etc., R Co, 84 A. 114, 86 
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22. Ky—^Louisville, etc, R Co v 
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23. Pa.—^Dubbs v. Philadelphia, etc., 
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damages for failure to construct by agreeing, for a 
consideration, to build the fences and cattle guards 
himself.^ S Under some statutes it has been held 
that the proper action is not for negligently failing 
to erect a cattle guard, but an action for damages 
for failure to comply with the statute^® or an ac¬ 
tion for the penalty prescribed by the statute.^® 

Persons entitled to sue and parties. An action to 
compel a railroad company to construct crossings can 
be maintained only by a person who is entitled to 
the benefit of the statute 51 A tenant of a land- 
owner cannot maintain the action,52 and only those 
interested in the subject matter of the litigation are 
necessary parties.53 In order to recover damages 
one must show that he has a right to a crossing from 
his own lands without having to pass over lands of 
others over which he has no right of way 54 An 
action for damages for breach of contract to con¬ 
struct crossings forming a part of the consideration 
of a grant of a right of way may be maintained by 
the grantor after he has conveyed his remaining land 
in fee.55 

Pleading, The rules of pleading requiring the 
complaint, petition, or declaration to set out all the 
facts necessary to state a cause of action apply to 
actions for the recovery of damages for failure of 
a railroad to perform its duty to construct private 
crossings or fences and cattle guards.55 In an ac¬ 
tion for damages for failure to construct crossings, 
the complaint must show such an estate or inter¬ 
est in plaintiff as imposes a duty to him on the part 
of defendant to construct them.®'^ Where the ac¬ 
tion is brought under a statute, a declaration sub¬ 


stantially in the terms of the statute may state a 
cause of action.58 In an action to compel the con¬ 
struction of a fence required by statute, it is not 
necessary for the complaint to negative any excep¬ 
tions in the statute imposing such duty.5^ Where 
the statute requires notice to repair as a condition 
precedent to an action under the statute, a com¬ 
plaint, in order to state a cause of action, must al¬ 
lege the giving of the required notice.®^ 

Evidence. The general rule that the burden of 
proof rests on the party who has the affirmative of 
the issue applies in actions to require construction of 
private or farm crossings.®^ Likewise, the general 
rules of admissibility apply,52 and so with the rules 
as to the weight and sufficiency of the evidence.®® 

Trial. Ordinarily it is a question of fact for the 
j*ury or the court trying the case without a jury 
whether, under the circumstances of the particular 
case, crossings which the railroad company has pro¬ 
vided are suitable and sufficient,54 properly locat- 
ed,55 and of sufficient number,56 or, where the stat¬ 
ute requires crossings for "necessary plantation 
roads,” whether a particular road is necessary.®'^ 
It is also a question of fact for the jury whether 
a cattle guard constructed is reasonably sufficient to 
turn stock ,“58 and, in an action for failure to main¬ 
tain a fence which the railroad company has re¬ 
moved, if it is contended that the action is barred 
by the statute of limitations, but the evidence as to 
the time of removal is conflicting, this question 
should be submitted to the jury.®® The amount of 
damages recoverable for failure to construct a 
crossing is for the jury to determine imder the evi- 
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dence.'^® As in other civil actions, the jury must be 
properly instructedJ^ 

Review Under a statute providing for the es¬ 
tablishment of crossings, the trial court is the final 
arbiter of the propriety of directing the crossing 
to be constructed and its judgment, unless contrary 
to law, should be afiSrmed When the sufficiency 
of the findings of a commission is not questioned on 
appeal, the absence of formal findings is not prej- 
udicialJS The order will not be set aside when 
not an abuse of discretion.'^^ 

Damages. For breach of a statutory duty with 
respect to fences, cattle guards, etc., the railroad, 
where liable in damages, is, as in other cases, liable 
for the natural and direct or proximate consequences 
of the wrongful act or omission.^^ The measure 
of damages for breach of a contract on the part of 
a railroad company to construct fences, cattle 
guards, or crossings is not the difference in the 
value of the land with or without such improve¬ 
ments,'^® but is what it would reasonably cost to 
construct them.^'^ Plaintiff is not, however, limited 
in his recovery to the cost of construction but 
he may also recover damages for the inconvenience 
which he has already sustained*^^ and special dam¬ 
ages occasioned by the failure of the railroad com¬ 
pany to construct or maintain the fences, etc, such 
as for inj'unes to stock, crops, or pastures The 
measure of damages for the necessary destruction 
of a crossing in changing the grade of the railroad 
tracks depends on the character and use of the 
crossing 8^ 

Contract to build and maintain. The measure of 
damages in an action for breach of the agreement. 


where a railroad company agrees to build and main¬ 
tain a fence through a farm and only builds the 
fence, is the annual cost of keeping the fence m re- 

pair.82 

§ 183, Penalty for Failure to Construct Cross¬ 
ings, Fences, or Cattle Guards 

a. In general 

b. Actions to recover penalties 
a. In General 

In many jurisdictions, by statute, a penalty may be 
recovered by a person interested on failure of a rail¬ 
road to construct crossings, fences, or cattle guards when 
It passes through private lands. Such statutes, being 
penal, are to be strictly construed. 

In order to compel a railroad to perform its 
duties relative to fences, the legislature may impose 
a penalty on it for its failure to do so;®® and in 
many jurisdictions, by statute, a penalty may be 
recovered by a person interested on failure of a 
railroad to construct crossings, fences, or cattle 
guards when it passes through private lands. 
These statutes, being penal, are to be strictly con¬ 
strued The statutes have been held to apply to 
a failure to repair as well as to a failure to con¬ 
struct®® Although a statute provides a penalty 
for failure to construct private crossings, and also 
for failure to construct cattle guards, where the 
crossing and the cattle guards are within the one 
mclosure only one penalty can be recovered.®*^ The 
liability of the railroad does not depend on whether 
the ‘‘party interested” has suffered any damage.®® 
The penalty may be recovered as often as the rail¬ 
road fails to perform its duties,®® but after judg- 


70. Del —^Richards v, Baltimorep 
etc., R. Co, 14S A. 404, 4 W.W. 
Harr. 90 

71. Mo—Deal v. St. Louis, etc, R. 
Co., 129 S.W 60, 144 Mo.App. 684. 

61 C J. p 718 note 49. 

72. Va.—^Pennsylvania R. Co v. 
Black, 8 S.B.2d 291. 175 Ya. 256. 

Weiglxt attaohed to aotiUML of trial 
court 

On appeal from Judgment estab¬ 
lishing wagonway across railroad 
track, action of trial court, which 
had advantage of seeing and hear¬ 
ing witnesses and of examining maps 
and estimates filed, in resolving all 
confiicts in evidence in favor of 
plaintiff Is entitled to great weight. 
—^Pennsylvania R. Co. v. Black, su¬ 
pra. 

73. SD.—Dwyer v. Chicago, etc., R. 
Co., 171 N.W. 760, 41 S D. 635. 

74. S D —^Dwyer v. Chicago, etc., R 
Co, supra. 

75. Tex.-HSPuthern Kftnsas r go. v. ^ 


Isaacs, 49 SW. 690, 20 TexCzv 
App 466. 

61 C.J. p 718 note 64. 

76. Ky.—Cincinnati Southern R. Co. 
V. Hudson, 11 SW. 609, 88 Ky. 480, 
10 Ky L. 1048. 

61 C J, p 719 note 55. 

77. Ind-—^Louisville, etc, R Co. v. 
Power, 21 N.E. 751, 119 Ind 269 

61 C.J. p 719 note 56. 

78. Ind.—^Louisville, etc, R Co, v 
Sumner, 6 NB. 404, 106. Ind. 66, 
55AjnR 719. 

79. Ky —Cincinnati Southern R* Co. 
V. Hudson, 11 S.W 609, 88 ICy 480. 
lO KyL. 1043. 

80. Ind.—^Louisville, etc., R. Co. v. 
Power, 21 35ir.E. 761, 119 Ind. 269. 

61 G.J. p 719 note 69- 

81. NT J.—Speer v. Ene R. Co., 66 A«. 
1024, 72 3Sr.JEq. 411. 

82. Pa—Erie, etc., R. Co. v.'John¬ 
son, 101 Pa. 565. 

P3. Idaho —Hindman t. Oregon 
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Short Line R Co, 178 P. 837, 32 
Idaho 133 

61 C J P 719 note 62. 

84. Tex—^Bennett v. Gulf, etc, R. 
Co, Civ App, 146 S.W. 363. 

61,CJ. p 719 note 63. 

85. Ala—^McBumey v Central of" 
Georgia Ry Co, 136 So 796, 223 
Ala. 390—^Atlanta & St Andrews- 
Bay R. R. Co V Fowler, 68 So. 
283. 192 Ala. 373, 

51 C J. p 719 note 64. 

86 . Ark—^Missouri, etc, R. Co v. 
State, 121 S W 930, 92 Ark 1 

87. Miss-—^Kansas City, etc, R Co. 
v. Spencer, 17 So- 168, 72 Miss. 491. 

88 . Ark—Kansas City Southern R 
go. V Greer, 119 S W. 1121, 90 Ark. 
631 

61 C J. p 719 note 68. , 

89. Ark—Chicago, etc., R. Co v 
Filahugh, 104 S.W. 176, 83 Ark. 
48L 

Miss—^Kansas City, etc, R Co v. 
Spencer, 17 So, 168, 72 Miss. 491* 
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ment for a penalty the company is allowed a rea¬ 
sonable time before it is guilty of a further viola¬ 
tion of Its statutory duty.®® 

Notice to construct or repair. Under some of 
the statutes notice to the railroad to construct or 
repair is necessary to the recovery of the penalty.®^ 
Where no provision is made for service of notice, 
service on a station agent is suflGicient.®^ However, 
where the notice must be served on an agent or 
officer of the railroad, service on a chief clerk in 
the office of a station agent is not service on an 
agent within the meaning of the statute.®® Notice 
by one other than the owner of the land is not 
sufficient,®^ although an owner may authorize a 
tenant to give notice in the owner’s name.®® 

Waiver, While it is said that a landowner may 
waive his right to recover a penalty for failure to 
construct stock guards by agreeing to accept a fence 
in lieu thereof,®® when notice is given to construct 
stock guards before the railroad constructs the 
fence there is no waiver.®^ 

b. Actions to Eecover Penalties 

Where no statutory provision is made as to the 
mode of recovery of the penalty, the common-law ac¬ 
tion of debt 18 the proper form of action. The statute 
can be invoked only by those whose lands are entered 
by the railroad, and the declaration, petition, or com¬ 
plaint must allege such facts as bring it within the law. 

Although the mode of recovery of the penalty 
is frequently provided by statute, where no statutory 
provision is made the common-law action of debt is 
the proper form of action,®® and not an action on 
the case.®® The statutory penalty and also actual 
damages may be recovered in the same action ^ Un¬ 
der some of the statutes, however, it has been held 


that the right to recover the penalty prescribed is 
an exclusive remedy, and that the amount of the 
penalty is intended as full compensation for the in¬ 
jury received, so that no action for damages can be 
maintained.2 

Persons entitled to sue and parties. The statute 
can be invoked only by those whose lands are en¬ 
tered by the railroad,® and cannot be invoked by 
one who owns land within the inclosure of a stock- 
law district when the railroad does not enter his 
land.** The fact that the crossing was from land 
owned in fee to land used by plaintiff as a tenant 
does not affect his right to the penalty.® A tenant 
or lessee may sue for the penalty,® although a tenant 
is not a necessary party to a suit by the landowner 
for a penalty.7 

Pleadings, In order to recover a penalty provided 
by statute, the declaration, petition, or complaint 
must allege such facts as bring it within the law.® 

Evidence, The general rules applicable in civil 
actions as to the admissibility and weight and suffi¬ 
ciency of evidence apply in actions to recover pen¬ 
alties.® Evidence that the landowner took the proper 
steps to require construction of cattle g^uards should 
not be excluded.^® Evidence of the value of stock 
injured by a defective cattle guard is admissible to 
enable the jury to determine the amount of the pen- 
alty.^^ In the absence of statute to the contrary, 
the return of a constable is not sufficient proof of 
service of the notice.^® 

Trial, Whether a crossing is convenient and 
suitable within the meaning of a statute providing 
a penalty for failure to construct a suitable crossing 
is a question of fact for the jury.^® As in civil ac- 


30. Miss—^Alabama, etc, R Co. v 
Odeneal, 21 So, 62, 74 Miss. 827. 
61 C J. p 719 note 70 
91. Ark,—St Liouis, etc., R Co. v. 

Hood. 66 S W. 134, 67 Ark. 357. 

61 C J p 719 note 71. 

33. Ark—St. Louis, etc, B. Co. v 
Hale. 100 S.W. 1148, 82 Ark. 176. 

93. Ga.—Smith v. Southern R Co, 
63 S B. 801, 132 Ga. 67. 

94. Ark.—Chicago, etc. R. Co. v. 
Adams. 106 S.W. 600, 84 Ark. 14. 

95- Ark.—Chicagro, etc, R. Co. v. 
Adams, supra. 

39. Ark.—[S^sas City Southern R 
Co. V. Grossen, 147 S.W*. 48, 103 
Ark. 613. 

97. Ar]&—BAnsas City Southern B. 

Co. V. Crosden. supra. » 

98. Va—^Russell v. Louisville, etc, 
R Co, 25 3^- 39, 93 Ya. 322. 

99. Y*L—^Russell v; LouisvlUe, etc.* 

R Co., supra, . . . i . i 


1- Miss—Sardis, etc., R Co. v. Gor¬ 
don, 57 So. 219. 100 Miss. 786— 
Kansas City, etc., R Co. v. Spen¬ 
cer, 17 So. 168, 72 Miss 491. 

9. Ark—Choctaw, etc, R Co. v. 

Vosburg, 72 SW 674, 71 Ark. 232. 
61 C.J. p 720 note 82. 

8. Miss.—Gulf, etc, R Co. v. Allen, 
110 So. 844, 146 Miss. 415. 

61 C.J p 720 note 83. 

4. Miss.—Kansas City, etc., R Co. 
V. Jones, 18 So 684, 73 Miss. 397. 

5. Miss.—Kansas City, etc., B Co v. 
Spencer, 17 So. 168, 72 Miss 491. 

6- Miss—^Tazoo, etc, R Co. v. 

Toung, 28 So. 826. 

61 C J. p 720 note 86. 

7., Ark-HKansa^i City Southern R 
Co. V. Crossen. 147 SW. 48, 103 
Ark 613. 

8. G4-;HGi^ ▼. 3t<l, R 

’ 102 SJ]^^ 467,. 24 78(k 

SIGLJ. p720 iiot^88. . 
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9. Ala —^Atlanta, etc., R Co v. 
Fowler, 68 So. 283, 192 Ala. 373. 

61 C J. p 720 note 91. 

Crossing not req.ulxed 

Bvidence warranted finding, in ac¬ 
tion to recover penalty from rail¬ 
road, that crossing which railroad 
failed to provide was not necessary 
for proper use of land —^McBumey v. 
Central of Georgia Ry. Co., 136 So. 
796, 228 Ala 390. 

10. Va—^Russell v. Louisville, etc, 
R Co, 26 S.B 99, 93 Va. 322. 

11- Ark.—St. Louis, etc., R Co. v. 
Busick, 86 SW. 674, 74 Ark. 689. 

18. Ark— St, Louis, etc., R Co. v. 
Mendenhall, 71 8 W ^69, 71 Ark. 
133. 

61 O.J. p 720 note 94. 

18. Miss.—Sardis, etc, R Co. v. 
Gordon, 67 So. 219, 100 Miss. 78^6, 
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tions generally, proper instructions should be given 
to the jurj’.i-* An instruction which is substantially 
in the language of the statute is good 

§ 184. Construction by Landowner and Re¬ 
covery from Railroad Company 

a. In general 

b. Notice to railroad company 

c. Character and location of work done 

by lando'WTier 

d. Actions for recovery 

ft. In General 

Under statutes In some Jurisdictions, If the railroad 
company fails or refuses to construct the fences, cattle 
guards, or farm crossings required, the landowner may 
do so and recover therefor from the railroad company. 

In some jurisdictions the statutes provide that, if 
the railroad company fails or refuses to construct the 
fences required, the landowner may do so and re¬ 
cover therefor from the railroad company,^® and 
there are similar provisions with respect to cattle 
guards and farm crossings The statutes authoriz¬ 
ing construction by the landowner and a recovery 
from the railroad company ordinarily are of a penal 
character,and plaintiff must bring himself dearly 
within their provisions.^® The statutes also author¬ 
ize the making of necessary repairs by the land- 
owner, and if the railroad company constructs a 
fence, and it is not such as the law requires, the 
landowner may make it sufficient,-0 or if the rail- 
^road company undertakes to repair the fence, and 
does not repair it properly, the landowner may make 
such further repairs as are necessary,or if the 
fence is permitted to become so defective that it 
cannot be repaired the landowner may build a new 
fence and recover therefor.^® 

The fact that the landowner^s other fences are 


74 aj.s. 

I out of repair does not affect his right to repair a 
\ fence along the right of way and recover therefor 
. on failure of the railroad company, after notice, to 
; do so.-® The statutes in some cases authonze a 
recovery of double the value®^ or the recovery of 
attomey^s fees.®® The landowmer cannot recover 
compensation for any fencing w^hich it was not the 
duty of the railroad company to provide,®® as where 
his lands were not inclosed by a lawful fence and 
the statute only requires the company to fence its 
track in such cases ;27 and, if the statute allo-ws a 
certain period after the road is completed before any 
liability for failure to fence will attach, the land- 
owmer cannot fence and recover therefor before 
the expiration of this period.®® 

Also there can be no recovery under the statute 
for a fence constructed by the landowner where the 
cost of such fencing as the statute requires was m- 
cluded in his assessment of damages in the con¬ 
demnation proceedings®® or the landowner agreed 
to construct them and received compensation there¬ 
for;®® but a personal contract on the part of the 
landowner to construct fences will not prevent his 
grantee who takes without notice of the contract 
from fencing and recovenng therefor from the rail¬ 
road company.®! 

Itemized statement Some statutes require that 
after the construction or repairs the landowner shall 
furnish the railroad company an itemized statement 
of the expense a certain number of days before 
suit.®® 

Receivership. Where the statute provides that on 
failure of the railroad company to fence its road 
the adjoining landowner may do so and recover 
double the cost of the fencing, an action for such 
recovery may be maintained against the company, 
although the road is in the hands of a receiver.®® 


14i Ark.—Kansas City Southern R 
Co. V. Greer, 119 S.W. 1121, 90 Ark 
521. 
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51 OJ. p 721 note 99. 

17. Ind—^JndJana Uhion Tract Co 
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1 & lU.—^Wabash, etc, R. Co. v 

ZeiSTler, 108 III 304. 

610.X p 723 note 39. 

19. IlL—Wabash, etc., R. Co. v. 

Zeisler, supra 
51 CLX p 723 note 40. 
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Ileutsch, 60 IlLApp, 144—Chicagro, 
etc, R. Co. V. Croy, 71 NB 671, 
33 IndApp. 461. 
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22 . Ind.—^Terre Haute, etc, R. Co 
V. Erdel, 71 N.E 960, 163 Ind. 348. 

I 51 C.X p 721 note 6. 
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Deutsch, 60 IlLApp. 144. 
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phens, 78 RT-E. 1055, 39 IndApp. 
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26. Mo—Shsirp v. Quincy, etc., R. 
Co, 123 SW. 607. 139 MoApp. 625. 
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Toungstrom, 27 P. 982, 47 Elan 
349. 
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Dahiagcs for failure to construct Although there 
is some authority to the contrary,3*^ it is generally 
held that statutes providing that on failure of the 
railroad company to construct or repair fences the 
landowner may do so and reco\er the value there¬ 
of from the railroad company impose no duty on 
the landowner to do so,35 but are merely permissive, 
affording a cumulative remedj^ss and do not af¬ 
fect his right to recover damages sustained by rea¬ 
son of the failure of the railroad company to con¬ 
struct or repair them,S'? and the same rule applies 
to similar statutes relating to farm crossings ,33 but 
in an action for damages sustained plaintiff cannot 
also recover the cost of future construction which 
at the time of the action he has not performed.^® 

1). Notice to Railroad Company 

Ordinarily the statutes require the landowner before 
proceeding to construct or repair fences or cattle guards 
io give notice to the railroad company, and, unless 
It has been waived, a compliance with this requirement 
IS essential to a recovery. 

Ordinarily the statutes require the landowner be¬ 
fore proceeding to construct or repair fences or 
cattle gpiards to give notice to the railroad com¬ 
pany,^® and, unless it has been w-aived,^! a compli¬ 
ance -with this requirement is essential to a recov¬ 
ery but if the landowner has given notice of an 
intention to repair fences, and it is found that they 
are too defective to be repaired, he may proceed to 
construct new ones.‘*3 if the statute does not pro¬ 
vide within what time after notice the landowner 
shall construct or repair the fence, a delay, if not 
prejudicial to the rights of the railroad company, 
will not affect his right to recover.^^ 


& Character and LocatioiL of Work Done by 
Ziandowner 

Where a landcwner constructs a fence on failure 
of the rail'-cad company to do so, he must, in order to 
, recover therefor, construct such a fence as the railroad 
company is required to construct, and must also locate 
j the fence where the railroad company is required to Io- 
j cate it. 

Where a landowner constructs a fence on failure 
of the railroad company to do so, he must, in order 
to recover therefor, constmet such a fence as the 
railroad company is required to construct but he 
is not obliged to construct the cheapest kind of fence 
which will satisfy the requirement/^® So also he 
need not fence both sides of the track, although the 
railroad company is required to do so,^" or build the 
entire fence which he has notified the company to 
build, before he can recover for the part com¬ 
pleted. *^3 The landowner, in order to recover, must 
also locate the fence where the railroad company is 
required to locate it,^3 which, if the statute requires 
the company to fence on the sides of the road, means 
along the dividing line between the right of way and 
adjacent lands ;30 but a slight mislocation, while not 
concluding the railroad company as a boundaiy 
line,will not defeat the landowner's right to re¬ 
cover the cost of constructing the fence.®^ The 
landowner has no right to set the fence back on 
the right of way so as to deprive the railroad com¬ 
pany of any part thereof,53 but if the railroad com¬ 
pany itself voluntarily locates the fence away from 
this line on its right of way and fails to keep it in 
repair the landowmer may repair it where located 
and recover therefor.®^ 

d. Actions for Recovery 

Under the statutes authorizing construction of fences. 


34. Ohio —Millhouse v Chicago, 

etc., R. Co, 7 Ohio Cir Ct, 466, 4 
Ohio Cir.Dec 682. 

35. Ohio—^Pittsburg, etc., R. Co. v. 
Smith, 38 Ohio St. 410. 

se. Tex—San Antonio, etc., R. Co. 
V. Knoepfli, 17 SW. 1062, 82 Tex 
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51 C J p 721 note 20. 
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V. Knoepfiii, supra. 

61 CJ. p 722 note 21—1 C/T. p 992 
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38. J£o.—Shendan v. Atchison, etc., 
R. Co., 56 Mo.App. 68. 

N.J—Green v. Moms, eta, R. Co., 
24 hr.J.Law 486. 

39. m.—^Baltimore, eta, R. Co. v 
CampbeU, 109 rtlJLpp. 126 . 

40 . HL—Shea V. Clevelazid. etc, R. 
Co, 96 3^B 63, 250 122. 97.' 

61 OLJ. p 722 note 94. 
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Co., 104 SW. 693, SI KyJl^ 988. 
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«tc., by the landowner and a recovery from the ra*I- 
road company, the piamtilT must allege in the com¬ 
plaint, and on the trial establish by proof, every fact 
essential to a recovery. 

Under the statutes authorizing construction of 
fences, etc., by the lando^vTier and a recovery from 
the railroad compant', plaintiff must allege m the 
complaint every fact essential to a recovery,®^ and 
so must allege that the road was not properly fenced 
at the time the notice was given,®® that it had been 
constructed for such length of time as to make it 
the duty of the railroad company to fence,®* that a 
proper notice to the railroad company was given,®^ 
and that the landowner constructed a fence of such 
character and at such place as the law required,®® 
stating its cost,®® and, where such fact is material, 
the date of its completion.®^ So it has been held 
necessary, w’here the statute excepts certain places 
from the duty of fencing, to negative such excep¬ 
tions in the complaint.®- It is not necessary, how¬ 
ever, to file with, or embody in, the complaint the 
notice to the railroad compan>®® or the itemized 
statement of the landowner^s expenses which the 
statute requires to be furnished to the railroad 


coinpany.®^ 

Proof, Plaintiff must also establish by proof 
every fact essential to a reco^^en',®® and must there¬ 
fore show that the road had been completed for such 
time as to make it the duty of the railroad companv 
to fence at the time the notice “was given,®® that his 
lands were inclosed by a lawful fence where the 
statute only requires the company to fence its 
tracks in such cases,®*^ that a proper notice to the 
railroad company was given,®® and that plaintiff 
constructed such a fence at such place as the law 
required.®® PlaintilFs ownership of the land is suffi¬ 
ciently shown by proof that he and his grantees had 
been in possession for many years claiming to own 
it, without producing the title papers, in the absence 
of any evidence to the contrary.^® 

Basts of recovery. Where the statute allows a 
recovery of the value or double the value of the 
fence or repairs, the reasonable value and not the 
actual cost is the basis of calculation for the amount 
recoverable,*^! although the cost is evidence of the 
value J 2 


F. WATERS AND WATERCOURSES 


§ 185. Right and Duty ta Construct Railroad 
over or near Waters and Water- 
cotirses 

Ljeglslatlve authority Is necessary to authorize a 
railroad company to construct its road and build bridges 
across an artificial watercourse and over nonnavlgable 
waters. 

While legislative authority is necessary, the legis¬ 


lature may, by express or implied provisions of stat¬ 
ute, authorize a railroad company to construct its 
road and build bridges across an artificial water¬ 
course such as a canal.^® The construction of rail¬ 
roads over nonnavigable waters likewise requires 
legislative authonty,*^^ and such authority may be 
expressly conferred by statute,^® or such authority 


55. Ind.—^Evansville, etc., B. Co. v. 
Huffman, 70 X.E. 173, 32 IndJ^pp. 
435 

51 CJ. p 723 note 41. 

56. Ind.—^Midland R. Co. v. Gascho, 
34 KB 643, 7 IndApp. 407 

51 C J. p 733 note 42. 

57. Ind.—^BUdland B. Co. v. Gasoho, 
supra. 

51 C.J. p 723 note 43. 

68 . Ind^—Ghicaffo, eta, B. Go. v. 
Vert, 56 K.B. 133, 34 IndJtpp. 78. 

61 CJT. p 723 note 44. 

69. Ind.—^Vandalza B. Co. y. Ste¬ 
phens^ 78 K.E. 1055, 39 Ind.App. 
11 . 

51 GLJ. p 733 note 45. 

60. ItL—^Indiana, eta, B. Co. v. 

Sampson, 31 IZLApp. 513. 

61« Ind-—^Evansville, eta, R. Co, v. 
Hu ff man, 76 I7.B, 173, 33 Ind-App. 
425. 

68 . Ind-—Evansville^ eta, B. Co. v. 
Butts, 59 N.E. 1070. 26 IndJV.pp. 

. m 

SI or. p 73S note «8. | 


63. Ind.—Chicago, eta, B Co. v. 

Boss. 35 KE. 290. 8 IndApp. 188 
e4k Ind —Vandalia R. Co v. Fetters, 
82 K.1L 978, 40 Ind App 615—Van¬ 
dalia R. Co. V, ganarr, 77 N-B. 
1135, 38 IndJtpp. 146. 

65. Mo.—McNear v. Wabash R. Co., 
43 Mo App. 14. 

66 - Ind.—Chicago, etc., B Co. v. Ab¬ 
bott, 37 NB. 657. 10 IndApp. 09 
Mo.—^MoKear v Wabash B. Co.. 42 
Mo.App. 14. 

67. Kan.—^Blissouri Paa B. Co v. 
Toungstrozn, 27 P. 982. 47 Kan. 
349. 

68 . Ind,—Chicago, etc.. B. Co. v. 
Woodard. 41 NJSw 644, 13 IniLApp. 
296. 

51 G.J. p 723 note 54. 

69. Mo.—^McKear v. Wabash R. Co.. 
42 MO.APP. 14. 

7a Ill.—Terre Haute, etc, R. Co. v. 

Smith, 65 IlLApp. lOh 
71- m.—Terre Hauta eta, B. Co. v. 
Smith, suprar-ii8he BWe. eta, R- 
Co V. 56 IlLApp. 144. 
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78- Ill—^Terre Haute, etc, B. Co. v 
Smith, 65 Ill App 101. 

73. KT.—People v. Walsh, 105 KB. 

136, 211 N.Y. 90. 

51 C jr p 724 note 62. 

Authority to: 

Construct or maintain bridges 
over navigable waters see Navi¬ 
gable Waters § 33 
Construct road below high-water 
mark see Navigable Waters § 
109 

Ti, Ill.—Chicago, eta, R. Co. v. 

Moffltt, 76 HL 524. 

Mo—Abbott V. Kansas City, etc, R. 
Co., 83 Mo. 271, 63 AnauB. 58L 

75. Mont.'—Heckama.’n v. Northern 
Paa By. Co., 20 P.2d 258. 93 Mont. 
363- 

51 C.J. p 724 note 64. 

**W’aterooursa” ^ within statute au¬ 
thorizing railroad, to cross water¬ 
course with its road Is channel cut 
by running water with “vrell deffoed 
banks through which water flows for 
substantial periq^. gj 



74 C.J.S, 


BAILR0AD3 


§§ 185-160 


may be impliedly conferred by statute 

Compelling construction and maintenance. A rail¬ 
road company may be compelled by the exercise of 
the police power of the state to construct and main¬ 
tain bridges or make changes in its roadbed so as to 
carry the road over a dram or watercourse ** It 
cannot, however, be legally required to constmct a 
larger opening or more bridging than is necessary 
or proper.Similarly, it cannot be required to 
build a bridge over a ditch which was established 
after it had acquired its property and constructed 
a railroad thereon at its own expense.79 

§ 186. Construction 

a. In general 

b. Statutory and charter provisions 

a. In G^eral 

In crossing streams and watercourses, the railroad 
company must construct its road so as not to obstruct 
the flow of water, and it has no right to divert and col¬ 
lect surface waters and discharge them In large quanti¬ 
ties upon the lands of another. 

The construction of a permanent railroad bridge 
without draws across nonnavigable waters is not a 
public nuisance. 5® A railroad company which has 
erected a fixed bridge across a stream under a mu- 
mdpal franchise, and is about to construct a new 
bridge of the same kind on the abutments of the 
old one, cannot be compelled by the city to erect a 
drawbndge which will greatly increase the cost.®^ 


Where a railroad company has in good faith located 
Its road within the limits authorized by its charter, 
the fact that it may be constructed upon a wharf, 
or so as to injure it, does not entitle the owuier to 
equitable relief against such construction.®^ 

Obsiruezing or diveriing fiov) of zjatcr in u^afer- 
course. In crossing streams and watercourses, the 
railroad company must construct its road so as not 
to obstruct the flow of water,5® and must construct 
its bridges and culverts with sufiicient openings and 
in such manner as properly to permit the passage 
of the water and prevent mjur>’ to riparian own¬ 
ers,®^ taking into consideration the nature of the 
country-,and making provision for the amount of 
water at all seasons,®® and under conditions of 
storm and flood w'hich are likely to occur,® 7 and for 
the passage of floating ice®® and driftwood®® which 
may reasonably be expected. So a railroad com¬ 
pany must construct its roadbed through a city 
in such a manner as not to obstruct a natural 
drain,®® and this duty is a continuing one, to be 
performed as the necessity thereafter anses.®^ 
Wliere a railroad company builds an embankment on 
land of w-hich it owns the fee, adjacent to a bridge 
over a stream, it should provide an outlet for over¬ 
flowing ■water.®2 

The railroad company has no right to divert a 
stream so as to discharge the water upon the lands 
of another at a different place®® or so as WTong- 
fully to deprive one enutled thereto of the use of 


man v Xorthern Pac. Ry. Co., 20 

P2d 258, 93 Mont. 363 

76. Kan.—^Kaw Valley Brain, Bist. 
V. Missouri Pac R. Co., 161 P- 937, 
99 Kan 188. 

51 C J. P 724 note 65. 

77. ITS—Chicag-o, eta, B Co. v. 
Appanoose County, Iowa, 182 P 
291, 104 C.C.A, 573, 31 LuRA.,N.B., 
HIT. 

51 C.J. p 724 note 67. 

78; III —^Bettmer v. Illinois Ter¬ 
minal R. Co.. 123 N.EI 37. 287 Ill. 
513. 

76. Ohio.—^Ashland, etc., R, Co. v. 
Board of Commissioners of Wayno 
County. 14 Ohio CSIr.Ct..N.S. 344. 

SXL Ill—Joliet, eta. R. Co. v. Healy, 
94 Hi. 416. 

61 CJF. p 724 note 71. 

Construction and maintenance of 
bridgres and culverts over drains, 
see Brains S 44. | 

, Manner of construction of bridgres 
over navigrable waters see Nayis- 
able Waters § 

8 Li N.T.—Buttalo v. Delaware^ eta, 
B. Co., 40 N-m iS»r W 
I>lv. 125; 


82. Mass.—^Fall River Iron Works 
Co V. Old Colony, eta. R Co., 5 
Alien 221. 

83- Mo—Smlthpeter v. Wabash R 
Co., 231 S.W 2d 135, 360 Mo. 835- 
51CJ. p 724 note 75 
Nonstatutory liability for obstmet- 
ing flow of watercourses see Wa¬ 
ters 20. 

84. Ky.—Cor]^ JUris cited in 
^ Chesapeake & O. By Co. v. Saula- 
berry, 88 S.W.2d 949, 951. 262 Ky 
81. 

Mo.—Smlthpeter v. Wabash R. Co.. 

231 SW2d 135, 360 Mo. 835. 

51 CJ. p 724 note T6. 

TMTii.Vliig ' JUSW 

A railroad company cannot legrally 
dll im a part of an old watercourse 
and make a new channel which is m- 
sufficlent to provide for an increased 
flow of water which will be occasion¬ 
ed by-heeded drainage by proper ar¬ 
tificial means and then require upper 
owners to pay for removing obstruc¬ 
tions to sudh drainage and tor an In¬ 
crease In atdoont of bridslng.—Bett- 
mer r. Blincfis Terminal B. Co.. 123 
N.B. 87. 287 III 618. 

^ Ind-—-New York; eta, B, Co. v. 
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Hamlet Hay Co., 47 NB. 1060, 49 
I N.B 269. 149 Ind. 344. 

86 . Ind—Xew Tork, etc. R. Co. 

I V. Hamlet Hay Co, supra—^Dunn 
V, Chicago, etc. R Co., 114 X.E 
888 , 63 Ind.App. 553. 

i 87. Ill—Dertmer v. Illinois Ter¬ 
minal R. Co, 123 N.E. 37, 287 Ill. 
513 

Mo—Smlthpeter v. Wabash R, Co, 
231 S.W2d 185. 350 Mo. 835. 

51 C J. p 725 note 79. 

88 . Neb.—-MoGlenneghan v. Omaha* 
etc.. R- Co., 41 N.W. 850, 25 Neb. 
523. 13 Am S.B* 508. 

89. Ind.—^Pennsylvania B. Co. v. 
Watson, 146 N.H 763. 82 IndApp. 
496. 

90. La.—S hreveport v. Kansas City, 
etc-, R. Cou, 61 So. 648, 126 La. 
576. 

9L lA,—Shreveport v, Kansas caty, 
eta. B. Co., supra. 

9SL N.T.—Howard v* Buffalo, 106 N. 
B. 436. 211 N.T. 241. 

98; Ala.—^Bucfcalew v. Lusk, 78 So. 

917, 198 Ala. 519. 

, 51 C»J. p 725 note 85, 
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the water of the stream,®^ and if any diversion is 
necessary because of cuts or fills a suitable new 
channel must be constructed and maintained.®^ The 
matter of diverting a stream may, however, be 
regulated by contract between the railroad company 
and the landcv. ner - ® Where a radroad crosses a , 
watercourse, it is the duty of the company to re¬ 
store such watercourse to its former condition of 
usefulness and saftey, even in the absence of ex¬ 
press statutory requirement.®" So, where a tempo¬ 
rary diversion of the waters of a stream is neces¬ 
sary during the process of construction, the com¬ 
pany must afterward restore the stream to its old 
channel.®® 

Obstructing or diverting flow of surface waters. 
A railroad must so construct its road as not to 
interfere with the natural drainage of the lands 
over or adjacent to ivhich it passes,®® and it has no 
right to divert and collect surface waters and dis¬ 
charge them in large quantities upon the lands of 
another.! It is not, however, obliged to keep open 
ditches outside its right of way upon the land of 
another,^ or to construct ditches for the purpose of 
draining adjacent lands,® although, on the other 
hand, it has been held that, if the company builds 
an embankment it must construct culverts and 
drains sufficient to carry across the nght of way the 
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natural drainage,* but that it is not bound to pro¬ 
vide sources of egress for accumulations of water 
due to extraordinary rains.® 

b. Statutory and Charter Provisions 

(1) Construction over or along water¬ 

courses 

(2) Surface waters 

(3 ) Wharves, docks, and access to waters 

(4) Companies and persons affected 

(1) Construction over or along Watercourses 

Under some statutes, where a railroad company 
constructs its road along or across a stream it must do 
so in such manner as not to interfere with the free «se 
thereof or it must restore the stream to its former state. 

In some jurisdictions the statutes expressly pro¬ 
vide that, where a railroad company constructs its 
road along or across a stream, it must do so in such 
manner as not to interfere with the free use there¬ 
of, and so as to afford security for life and prop¬ 
erty® or that it shall restore the stream to its 
former state or such state as will not unnecessanly 
impair its usefulness.^ The nght conferred thereby 
can only be exercised subject to the restnetions im¬ 
posed,® and compliance with the statutory duty may 
be enforced by the proper governmental agencies.® 
Such statutes are merely declaratory of the common 


94L Kan.—^Atchison, etc., R. Co. v. 
Longr. 27 P. 182, 46 Kan. 701. 26 
:^SH 165. 

51 C.J. p 725 note 86 

95. N.T —Cott V. Lewiston R. Co , 
36 NY. 214, 1 TranscrA. 26, 34 
How Pr, 222. 

96. Mo.—^Harrelson v. Kansas City, 
etc., K. Co.. 52 8.W, 368. 151 Mo. 
482. 

51 C J. p 725 note 88 

97. Ind—^Watts v. Evansville, etc, 
R. Co, 123 N.R 316, 191 Ind, 27 

51 C.J. p 725 note 90. 

98. N.T.—^Liefursy v. New Torls, 
etc., K Co., 3 N-T.S. 302, 50 Hun 
606. 

99. HL —Strangre v. Cleveland, etc, 
R Co., 91 N.E1 1036, 246 Ill. 246— 
Smith V. Toledo, ertc., R. Co, 168 
HlJLpp. 670. 

Nonstatutory liahxlity for obstruc¬ 
tion of natural flow of surface wai¬ 
ter see Waters { 115. 

J* Bel.—Chorman v Queen Anne's 
R. Co. 64 A, 687, 19 Bel. 407. 

61 C J. p 725 note 95. 

2m Ta.—Jolilfe v, Chesapeake, eta, 
R. Co., 20 S B. 781. 

3- Mo-—^B^eld v, Chicago, eta, R. 
Co., 76 Mo. 614. 

51 aJ. p 725 note 97. 

4. lU —Smith V Toledo, eta, R. Co., I 
168 Bl-App. 670, I 


5. m.—Smith V. Toledo, eta, R. Co., 
supra. 

6 L U S,—Northern Paa Ry. Co. v. 

Wagner, C.CA,Mont.. 86 P.2d 63 
Tex.—Chicago, B I. & Gr. Ry. Co. 

V. Tarrant County Water Control 
& Improvement Bist No 1, 73 S 

W. 2d 55, 123 Tex. 432, certiorari 
denied 65 SCt. 921, 295 U.S. 762, 
79 L Ed. 1704. 

51 C.J. p 726 note 3. 

Statute construed 

(1) Statute granting railroad right 
to construct road across, along, or 
upon stream must be interpreted in 
light of physiographic and mete¬ 
orological conditions of territory to 
which it was intended to apply, and 
of constitutional, common-law, and 
statutory rights and privileges of 
those inhabiting territory—Chicago, 
R. L & Gr. Ry. Co. v. Tarrant Coun¬ 
ty Water Control & Improvement 
Dxst. No. 1, supra. 

j (2) Statute giving railroad nght 
to construct road across, along, or 
upon streams constituted grant of 
franchise subject to control of state 
and not irrevocable and uncontrol¬ 
lable grant of pnvilega—Chicago, R. 
L & G. Ry. Go. v. Tarrant County 
Water Control & Improvement Bist. 
No. 1, supra. 

7b Mont—Heehaman ▼. Northern | 
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Paa Ry. Co., 20 P.2d 258, 93 Mont 
363. 

Tex.—Chicago, R. L & G. Ry. Co v. 
Tarrant County Water Control & 
Improvement Bist No. 1, 73 SW. 
2d 55, 123 Tex. 432, certiorari de¬ 
nied 55 set 921, 296 U.S. 762, 79 
LEd 1704, 

51 CJ. p 726 note 4—26 C J. p 1010 
note 13 [aJ. 

Nature of duty 

'*tJsefulness” or **franchise” of the 
ordinary nonnavigable stream withm 
statute requiring railroad intersect¬ 
ing stream to restore it to its for¬ 
mer state of usefulness, is its use 
for irrigation and drainage, and rail¬ 
road’s duty, which is clear and can¬ 
not be added to by court does not 
require full width of channel to be 
left open, but it is not discharged by 
exercising reasonable care and skill 
in initial construction of embank¬ 
ment if original opening be there¬ 
after narrowed, or if subsequent ex¬ 
perience proves that opening is In¬ 
sufficient—^Heckaman v. Northern 
Paa Ry. Co, 20 P.2d 258, 93 Mont 
368. 

8 . SB.—Langness v. Chicago, etc, 
R. Co. 168 N.W. 1050, 40 S.B. 646, 

51 C.jr. p 726 note 5. 

9. Tex—Missouri, etc, R. Co. v. 
Rockwall County Levee Impr. 
Bfst No. 3. 297 S-W. 206, 117 Tex. 
34. 
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§ ISC 


They impose a continuing obligation,^^ and 
appiv to nonnavigable as well as navigable streams,^^ 
but not to drainage ditches.^^ Jt has been held, un¬ 
der such a statute, that the obstruction of the 
natural flow of water in a watercourse is unlawful 
per se, irrespective of any negligence in constructing 
the road A statute prohibiting the construction of I 
a solid embankment across a watercourse does not ' 
apply to a slough which is not an independent water- ] 
course, but merely receives the- overflow from a 
creek.^® 

(2) Surface Waters 

As to surface waters, railroad companies may be 
required by statute to construct drainage ditches along 
the sides of the roadbed, or to construct culverts or 
slUices for drainage purposes. 

Statutes regulating the rights and duties of rail- 


I road companies in respect of surface waters have 
j been enacted in a number of jurisdictions.^® In 
! some jurisdictions railroad companies are expressly 
required by statute to construct drainage ditches 
along the sides of the roadbed, or to conctruct cul¬ 
verts or s'^uices for drainage purposes,and the 
duty so imposed is imperative.i^ It may similarly’ 
be the duty of a railroad to construct a drainage 
sewer from one side of its right of way to the 
other.^® Penalties for failure of railroads to drain 
their roadbeds or to construct drainage ditches along 
I the sides of the roadbed are imposed by some stat- 

1 utcs.20 

I (3) Whar\'es, Docks, and Access to Waters 

, A statutory requirement that a railroad company 
) shall restore a stream to its former state or so as not 
[ to impair its usefulness does not require It to construct 


lO- Ind —^Watts v. Evansville, etc., 

K, Co, 129 N.E 315, 191 Ind 27— 
Chicago, etc, B Co v Ludding- 
ton, 91 NB. 939, 93 N.E 273, 175 
Ind. 35 

11. Tez —Corpus JtaAs cited m Chi¬ 
cago, B. I & G-. By Co. V. Tar¬ 
rant County Water Control & Im¬ 
provement Dist No. 1, 73 S W 2d 
65, 63, 123 Tex. 432, certiorari de¬ 
nied 55 set- 921, 296 US. 762. 79 

L. Ed. 1704. 

51 C J. P 726 note 8. 

12. HI —Chicago, etc, B. Co. v. 
Moffltt, 75 Ill. 624. 

Ind,—Craham v. Chicago, etc., B. 
Co., 77 NB. 1055, 39 Ind,App. 294. 

13. Ind-—New Jersey, etc, R. Co. 
V, Tutt, 80 NB. 420, 168 Ind. 205. 

51 C J. p 726 note 10. 

14. Tex.—^International, etc, B. Co, 
V. Walker. CivJlpp., 97 -SW 1081. 

15. Mo.—^Kenney v. Kansas City, 
etc, B. Co., 74 MoApp, 301- 

61 C.J- p 726 note 14. 

16: TT.S.—Atchison, T. & S. F. By. 
Co. V- Boss, D.CMo., 88 F.Supp 
451 

Tex.—^Burlington-Bock Island R. Co. 
V. Newsom, Civ.App., 219 S.W 2d 
129. 

Wis —^Thomson v. Public Service 
Commission, 5 N.W 2d 769, 2'41 
Was. 243. 

B1 OJ. p 726 note 15. 

Statutory liability for property dam- 
age resulting- from obstruction, di¬ 
version, or interference see infra 
S 471, 

Flood waters 

The law governing flood waters 
had no application in action to set 
aside an order of the commission re- 
quirmg railroad to construct a cul¬ 
vert under its right of way so that 
property in the vicimty would not 
be damaged by surface waters ac¬ 
cumulating In pot hole, since flood 
waters are those which break away 
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from a stream under conditions 
which do not usually occur—^Thom¬ 
son V Public Service Commission, 
supra. 

17. US.—Atchison, T. & S P By. 
Co V. Boss, D C Mo, 88 F Supp 
451—^Vollrath v Wabash B. Co, 
DC Mo,, 65 P-Supp 766 
Mo—Smiihpeter v Wabash R Co, 
231 SW2d 136, 360 Mo S35~-A1- 
bright V Louisiana & M. B. H. 
Co, 195 SW2d 648, 355 Mo 211— 
Jones V Chicago, B & Q R. Co, 
125 SW2d 5, 343 Mo 1104—Har¬ 
ris V, St Douis-San Francisco Ry- 
Co, 27 SW2d 1072, 224 MoApp. 
455. 

Tex—^Burlington-Rock Island R. Co. 
V Newsom, Civ App, 219 S W 2d 
129—Port Worth & D. C. By. Co- 

V. Kiel, Civ App, 185 S.W.2d 144, 
reversed on other grounds 187 S. 

W. 2d 371, 143 Tex. 601—Interna¬ 
tional-Great Northern R, Co. v. 
Reagan. Civ App., 36 S.W 2d 564, 
affirmed 49 aW3d 414, 121 Tex. 
233 

61 C J. p 726 note 16- 
ZTecessity of drain or ditch 

Railroad company need not con¬ 
struct openings through roadbed un¬ 
less there is ditch, drain, or water¬ 
course with which opemngs can be 
connected. 

U.S—^Atchison, T. & a P. By. Co. 

V. Taylor, D.C.Mo, 87 FSupp 818 
—Vollrath v. Wabajsh R. Co., DC. 
Mo, 65 PSupp. 766 

Mo—White r. Wabash R. Co., 207 
S.W.2d 605, 240 Mo^App. 344—Cot¬ 
tier V. Chicago, B. & Q- B. Co., 
App, 33 S-W2d 173—Harris V. St. 
Ijouis-San Frandsoo By. Co., 27 & 

W. 2d 1072, 224 MowAPP. 456. 

61 CJr, p 726 note 16 C^I (»). 

Water within statute 

(1) "Surface water'' includes wa¬ 
ter overflowing from a stream or 
watercourse as well as tliat falling 
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as rain upon the surface of the land. 
—Jones V Chicago, B & Q B Co, 
125 S.W.2d 6, 343 Mo. 1104—Hams 
V. St. Louis-San Francisco By Co., 
27 SW2d 1072, 224 Mo.App. 455— 
61 CJ. p 726 note 16 faj (7). 

(2) Water moving down a water¬ 
course IS '*water including surface 
water" which railroad has duty to 
let through its embankment-—Smith- 
peter v, Wabash R- Co., 231 S W.2d 

135, 360 Mo. 836—^Terminal B. B. 
Ass'n of St. Liouis v. City of Brent¬ 
wood, 230 S-W 2d 768. 360 Mo. 777. 

(3) Under the duty to maintain a 
"sufficient" outlet to permit all wa¬ 
ter to get through its embankment 
to lower side whenever draimng of 
such water has been rendered neces¬ 
sary, the quoted word refers only to 
opening through embankment, and 
water which railroad must let 
through Its embankment is not lim¬ 
ited to such water as can be carried 
off within banks, drains, ditch or 
watercourse below railroad.—Smith- 
peter v. Wabash B Co, 231 S W 2d 

136, 360 Mo. 836—Terminal R R. 
Ass'n of St Lfouis v. City of Brent¬ 
wood, 230 S.W2d 768, 360 Mo. 777. 

18. m.—Swigert v. Chicago, etc., B. 
Co., 203 IU.APP. 98, 

51 aj. p 728 note 17. 

19. Mo —^Terminal R. B. Ass’n of 
St. Louis V City of Brestwoodr 
230 S.W.2d 768, 360 Mo. 777- 
Word ''sawer* applies only to 

drainage sewers and railroad could 
not be compelled to construct t>or- 
tions of a sanitary sewer system 
proposed across its right of way — 
Terminal H. B. Ass'n of St. Louis v. 
City of Brentwood, 330 S.W.2d 768, 
860 Mo. 777. 

2a U.S.—Atchison, T. & S. F. By. 
Co. V- RosSk D.CMo* 88 F.Sapp. 
461. 

51 C.J. p 728 note 18. 
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I draw !n Its road, where constructed across a non- 
lavlgabie bay of a river, so as to afford access to a 
>rivate wharf. 

A statutory requirement that a railroad company 
shall restore a stream to its former state or so as 
not to impair its usefulness does not require it to 
x>nstruct a draw m its road, where constructed 
across a nonnavigable bay of a river, so as to 
afford access to a private wharf,21 and a charter 
requirement that a railroad company shall construct 
drawbridges for the passage of vessels and boats, 
where it crosses bays, applies only to those w’hich 
are generally navigable 22 In some cases, however, 
railroad companies are required by statutory or 
charter provisions to extend docks which are cut 
off by the construction of a rai!road22 or to con¬ 
struct roads or passes over or under the road to 
afford adjacent landowners access to the water-24 

(4) Companies and Persons Affected 

A statutory provision requiring railroad companies 
to restore streams to their former state or so as not 
unnecessarily to have Impaired their usefulness imposes 
an obligation which is binding on a purchasing company 
or consolidated company of which the company con¬ 
structing the road is a constituent. 

A statutory provision requiring railroad companies 
to restore streams to their former state or so as 
not unnecessarily to have impaired their usefulness 
imposes an obligation which is binding on a pur¬ 
chasing company25 or consolidated company of 
which the company constructing the road is a con¬ 
stituent ;26 and a statute requiring every railroad 
company “operating^’ any railroad to construct 
ditches applies to a company taking charge of a 
road under a license from the owner,27 A statute 
requiring railroad companies to keep in repair cul¬ 
verts sufficient for the free passage of water la 
watercourses crossed by the road has been held to 
apply only to roads constructed after the act went 
into effect28 
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§ 187. Maintenance, Alterations, and Repairs 

A railroad company which has constructed bridges 
or culverts over a watercourse must subsequently mam- 
I tain them in proper condition and repair. 

A railroad company 'which has constructed bndges 
or culverts over a watercourse must subsequently 
maintain them in proper condition and repair.2& 
If a railroad fails to construct its structures so as 
not unnecessarily to impair the usefulness of streams, 
it must later adjust the structures when the public 
applies the streams to additional purposes,20 if 
a bridge, sufficient to meet the requirements at the 
time it was constructed, becomes inadequate through 
subsequent developments, it is the company's duty 
to improve it to meet the new conditions,21 although 
it has been held that a statute reqmnng railroad com¬ 
panies to restore watercourses across or along where 
their roads are constructed to their former condi¬ 
tion, and to build necessary culverts, does not re¬ 
quire a change in the construction of a bridge which 
was built by a company before the enactment of the 
; statute, and which was then sufficient to meet all 

I requirements.22 

The duty to keep bridges in repair is a statutory 
one in at least one jurisdiction.^® In the absence of 
reservations, the grant of a franchise for the build¬ 
ing of a bridge was held not only to include the right 
to maintain the original structure, but also the right 
to renew it when necessary, and, if worn out, to 
construct another of the same character without im¬ 
posing an additional burden on the grantee because 
of the construction of such new bndge.®4 

Under statutes requiring railroad companies to 
construct necessary culverts for drainage purposes, 
it has been held to be the duty of a railroad to main¬ 
tain such culverts in a proper condition,®5 and to 
maintain the roadbed in accordance with the initial 
requirements of the statute.®® If they become in¬ 
sufficient by reason of a change of conditions 


SL, —Kerr v. West Shore R. 

Co., 27 N.HL 832, 127 N.T. 269. 

32; K.T—Getty v, Hudson River R. 

Oo^ 21 Barb. 617. 

51 OJ. P 728 note 21. 

23; K.T.—TiUotson ▼. Hudson River 
R. CJo., 9 N.T. 575v 
51 CJT. 728 note 22. 

24. K.T.—People v, New York Cent., 
etc, R. Oo., 61 20 ;. 172, 168 N.Y. 
187. 

61 GU. p 728 note 24. 

IB^ Ind-—Pennsylvania R. Co. v. 
Watson, 146 K.BL 763, 82 Ind.App. 
496. 

>1 cur. p 72f note 2^ 


r 9^ III.—Chicagro, etc, B. Co. v. Mof- 
I att, 76 Ill 524. 

37- Mo —Graves v. Kansas City, 
etc., R. Co., 69 Mo.App. 574. 

28- m.—Walwisb. R, COr y, Sanders, 
47 I11.APP- 436. 

29. La-—Kirk v. Kansas City, etc., 
R. Co., 25 So. 457, 61 La-Ann. 667. 
i 61 <XJ. P 728 note 3L 

sa Texj—Chicagro, t & G. Ry. 

Co. V- Tarrant County Water Con¬ 
trol & Improvement Dlst. No 1, 
73 S.W.2d 55y 123 Tex 432, certio¬ 
rari demed 65, S-Ct, 991, 226 I7.S. 
762, 79 L.KdL 1704- , 

81 . OKI.—Missouri, eta; B. Co. v. 
Johneoi^ P. m, « CttO. 583. 

674. - 


r 32. U S —^Hines v Woodson, C CJL 
IlL, 2S0 IF 966. 

33. Iowa.—^Mason City, etc, R. Oo 
V. Wnffht, 121 N.W. 39, lia N.WL 
805, 144 Iowa 10. 

51 C.J. p 726 ^0^3 . 

34. NY—Butfalo v. Delaware, etc,- 
R, Co., 110 N.Y.S 488, 126 AppJOiv. 
126. 

35- Tex —^MUlerman v. Houston & 
T. C. R. Co,. Civ-App., 27 e.W.2d 
897, error refused* 

51 CJ, P 729 note 37. 

36l Tex.—^Burlmston-Hock Island R« 
06 V.'Newsom.^ Clv-App, 219.S.W. 

^ 2dm ' . 
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through the clearing and cultivation of the land, the 
company must make them sufficient but the rule 
IS otherwise where the conditions are changed by 
ditches, embankments, or other obstructions made 
by third persons,3S A statute requiring radread | 
companies to keep open all ditches and culverts * 
constructed by them applies to a ditch voluntarily i 
constructed to drain a right of way, and m existence | 
when the statute was enacted and such a statute \ 
is not an unreasonable exercise of the police power * 
of the state.^^ 

A railroad company may, after the construction 
of Its roadbed, make changes therein which may be 
found to be proper, but must do so with due regard 


to the rights of others.**^ Vvliere particular work 
is being dene by the railroad for its own benefit, a 
stipulation as to the character of the materials to 
be used may be waived without the consent of the 
part 3 ' which had undertaken to pay the coct tliere- 
A prescriptive right to maintain a culvert at 
the place and of the size as originally constructed 
does not include the right to maintain it as it was 
after it sank into a watercourse over which it was 
constructed so as to ebstmet the dow of vrater.’*^ 
Where a drainage ditch was not constructed by the 
railroad, but was created by the landov. ner or by his 
tenants, they could not foist on the railroad company 
the duty to maintain 


G. LIABILITIES FOR LABOR, MATERIALS, OR SUPPLIES 


§ 188. In General 

A ra lr'oad company which has contracted with a 
third person for railroad construction or repair work Is 
not liable for work done for, and under the employment 
of, the contractor, or for materials furnished to him, ex- 
cept to The extent that it has become liable by agree¬ 
ment. 

A railroad company which has contracted with a 
third person for railroad construction or repair work 
is not liable for work done for, and under the em¬ 
ployment of, the contractor,45 or for materials 
furnished to him,46 except to the extent that it has 
become liable by agreement,47 or is made liable by 
statute, as discussed infra § 189. The mere fact that 
a railroad company has the benefit of the work done 
by another does not make it responsible for such 
work where it does not agree to pay therefor.46 

§ 189. Statutory Liability and Perfection and 
Enforcement of Claim against Com¬ 
pany 

a. In general 


b. Limitations and restrictions affecting 

liability 

c. Persons liable 

d. Xature and purpose of labor, mate- 

nals, or supplies 

e. Persons entitled to benefit of statute 

f. Perfection and enforcement of claim 

agamst company 

a. In General 

Statutes imposing a personal Ifabillty on the part 
of a railroad company to laborers employed by the con. 
tractor m the construction of the railroad, or to those who 
furnish labor, materials, or supplies to the contractor 
apply only to a company organized and operating as a 
railroad company, although they Include companies in. 
corporated prior to the enactment of the statutes. 

Statutes imposing a personal liability on the part 
of a railroad company to laborers who are em¬ 
ployed by a contractor in the construction of the 
railroad, or to those who furnish labor, materials, 
or supplies to the contractor, apply only to a com¬ 
pany organized and operating as a railroad com¬ 
pany ;4® but include companies incorporated prior 


37- Tex.—^Missouri, eta, K. Co V- 
Hockwall County Levee Impr. 
Dist, No S, 297 S-W. 206, 117 Tex 
34—St. Louis Southwestern B. Co 
V. Jenkins, CivJ^pp-, 89 S-W. 1106. 

38. Tex.—St. Louis Southwestern R. 
Co. V. Jenkins, supra. 

39. Minn.—^Peterson v. Northern 
Paa R. Co, 156 N.W. 121, 132 
Minn. 265. 

40u Minn.—Peterson ▼. Northern 
Pac, B. Co., supra. 

■€1. Mog—George v- Widjasht Westsm 
IL Co., 40 Mo»app. 483, 

51 OJ. p 729 note 42. 

48- Kan.-^Kaw VaUey Drainage 


Dist. of Wyandotte County v. Mis¬ 
souri Paa Ry. Co., 195 P. 983, 108 
Kan, 314. 

Regrading of track 

Kan—Kaw Talley IDratnage Diet, of 
Wyandotte County v. Missouri Paa 
Ry. Oo., supra. 

4 Sl N.T.—Corwin ▼. Erie R- CO., 82 
N.T.S. 763, 84 AppDiv. 555, af¬ 
firmed 70 N.K 1097. 178 N.T. 690- 

44. OkL—Guli; C, 5b S. F- By- Co. 
V. ButledgSb 47 P-aa 9S, 173 OkL 
245. 

45« lnd.r—Fleming v- Greener, 87 K. 
HL 719, 178 Ind. 260^ rehearing de- 

I zd^ fluid 94 other grounds 

m 


90 K'.EL 7S, IS, 140 Am.SJX. 2S4. 
21 AnnCas. 959 
51 C.J. p 729 note 47. 

46. lOL —Cameron v. Orleeins, eta* 
B. Co. 32 So 208, 108 La. 88. 

51 O.J. p 729 note 48. 

47- Ohio.—Pennsylvania Oo. v. ICe- 
baffey, 80 N.K. 177, 76 Oiiio St. 
482, 116 Am.SJ£L 746, 9 4pn.<aaB. 
306 ^ 

SI CJr. p 729 note 49. 

48. N.T.r— Woodruff BcKOkeertar 5k 

P. B. Ca, 14 N.B. 332, 106 N,T. 89. 

49k Waslu—Ootid t. Greenwood 
Logging Co, 288 P. 910, 167 Wash- 
261. 

49 CJr. p 729 nqtQ 
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i 189 

o the enactment of the statutes,^® and have been 
leld to be constitutional,^^ at least in so far as they 
ipply to future contracts,®*® but not as to contracts 
ivhich were entered into prior thereto,5S although 
not performed until after the statute took effect.®^ 
These statutes are remedial as to the laborers and 
others provided for,55 but, since they impose on the 
railroad companies liabilities which would not other¬ 
wise exist, they should not be extended beyond the 
fair import of the terms used.^fi Materialmen and 
laborers, however, are not boxmd to accept any¬ 
thing in payment except money, 'whatever may be 
the contract between the owner and contractor.®? 

The personal liability imposed by such statutes is 
merely a statutory substitute for the lien in rem 
against specific property;®® and the purport of the 
statutes is to protect laborers, mechamcs, and ma¬ 
terialmen,®® and to enable them to resort to the rail¬ 
road company for amounts due and not paid by a 
contractor for railroad work Such a statute has 
no extraterritorial force and is inapplicable to a 
foreign railroad contracting in another state for the 
construction of the part of the road lying therein.®^ 

b, Limitatioiis and Restrictioiis Affecting Lia^ 
bility 

The liability of the railroad company may be lim¬ 
ited to claims for not more than a specified number of 
days of labor or limited to the amount due from the 
railroad company to the contractor at the time of the 
presentation of the claim for labor or materials. 

Under some statutes the liability of the railroad 
company to claims for labor is limited to claims for 
not more than a specified number of days of labor,®® 
but this does not require that the labor shall be per¬ 
formed on consecutive days in order to recover for 


the full number of days allowed by the statute®® 
Under other statutes it is limited to the amount due 
from the railroad company to the contractor at the 
time of the presentation of the claim for labor or 
materials,®"^ and authorizes the railroad company to 
withhold money due to the contractor until claims 
for which it would be liable are paid,®® and, where 
the statute prohibits payments or advances to con¬ 
tractors until the amounts due to laborers at the 
time of such payments are paid or secured, the rail¬ 
road company cannot be held liable on an order for 
money drawn by a contractor who has not provided 
for the payment of wages due to his laborers, and 
which order the company has refused to accept®® 

Taking bond for payment; exemption fro7n Ua- 
hihty. Under a statute which requires the railroad 
company to take a bond from the contractors, con¬ 
ditioned for the payment of laborers, materialmen, 
and those furnishing goods and provisions to a con¬ 
tractor, and provides that in case of failure to do 
so the railroad company shall be liable therefor, if 
such a bond is taken the railroad company is relieved 
from liability,®? although the bond has not been 
filed;®® but if the railroad company fails to take 
such bond the laborers or mechanics may maintain 
their action against it.®® Such a bond is required 
for the benefit of laborers and those who furnish 
material for railroad construction,?® and serves the 
double purpose of securing the performance of the 
contract and the pa^maent of claims for labor and 
material employed in the and laborers and 

materialmen have rights thereunder independent of 
the obligee,^® and may maintain an action on the 
bond;7® and no agreement between the railroad 
company and the contractor or between him and the 


50. Ho —GranneLhan v Hannibal, 
etc.. B. Co., 30 Mo. 546—^Peters v. 
St. ZiOiiis, etc, B. Co , 23 Mo 107. 

51. Vt—^Branin v. Connecticut, etc., 
B. Co., 31 Vt. 214. 

61 CJF. P 729 note 54. 

53. Mass.—Hart v. Boston, etc., B. 
Co., X2X Mass. 510. 

58. Mass—Parker v. Massachusetts 
B Co^ 1X5 Haas. 680. 

51 C J. p 729 note 66. 

54. Mass—Parker v. Massachusetts 
B. Co, supra. 

55- Mich.—Chicago, etc., R. Co v. 
Sturgis, 7 N.W. 213, 44 Mich. 588 

56. Me —Blanchard v. Portland, 

etc, B. Co, 32 A. 890, 87 Me. 241. 
61 C.J. p 730 note 59. 

67. Ind.—^Farmers* L. & T. Co. v. 
Cajiada^ etc.. B. Co., 26 NH. 784, 
127 Ind 260, 11 L.R.A. 740. 

5a Kan.—Crane Co. v. Wichita Un¬ 


ion Terminal R. Co., 158 P. 59, 98 
Kan. 336. 

51 C.J. p 730 note 61. 

59- Mich—^Dudley v. Toledo, etc., B. 

Co.. 32 NW. 884, 66 Mich. 655. 
Neb.—Pinegan v. St Joseph, etc., R. 

Co., 150 N.W. 818, 97 Neb 474. 
60. N.T.—Kent v. New York Cent. 

R. Co., 12 N.T. 628. 

61.. Yt —Cartwright v New York. 

etc., B. Co., 9 A. 370, 59 Vt, 675. 
6 a N.C.—^Moore v Cai>e Pear, etc, 
R. Co., 17 SE. 162, 112 N.C. 236. 
51 aj. p 730 note 65. 

ea Mo,—^Peters v St Louis, etc., R. 
Co., 24 Mo. 586. 

64. Mich—Dudley v. Toledo, etc., R. 

32, N.W, 884, 65 Mich. 655. 

51 dJ. p 730 note 67. 

65- Mich.—^Dawson v. Iron Range, 
etc. Co., 56 N.W. 106, 97 lilqh. 83 
—^Dudley T. Toledo, etc., ik. Co., 32 
N.W. 884. 65 Sach. 656. 
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ea La.—^Meyer v. Vicksburg, etc., 
R Co, 35 La Ann. 897. 

67. Kan.—^Mann v. Burt 10 P. 95, 
35 Kan. 10. 

61 C.J. p 730 note 72. 

ea Kan.—^Mann v. Burt, supra. 

51 C.J. p 730 note 73. 

69- KAn —American Nat Bank of 
Hutchinson v. Central Const Co., 
168 P.2d 369, 100 Kan. 400. 

51 C J. p 730 note 74. 

70. Kan —Standard Asphalt etc., 
Co. V Texas Bldg Co., 162 P. 299, 
99 Kan. 567, LRA-IOITC ‘490. 

71. Kan.—Standard Asphalt etc., 
Co. V. Texas Bldg. Co, supra. 

73- Kan —Standard Asphalt etc., 
Co. V. Texas Bldg. Co, supra 

73* N.Y.—Adirondack Core & Plug 
Co. V New York Cent R Co, 264 
N.T.S. 484, 238 App.Div. 346, af¬ 
firmed 191 N.E 503, 264 N.Y. 439- 

51 C.J. p 730 note 78. 



74 C.J.S. 


RAILROADS 


§ ISO 


^jaranty company can affect such rights,"^ nor can 
their rights on the bond be impaired by omissions of 
the obligee or contractor for which they are not 

responsible."^ 

Where a surety becomes responsible merely for 
the performance of his principars contract, how¬ 
ever, and does not agree to pay for labor or ma¬ 
terial, he IS not liable to laborers or materialmen."® 
Where the surety taltes over the construction con¬ 
tract on the contractor’s default, he is liable for the 
paj-ment of an account for materials, -which, for a 
sufficient consideration, he has assumed."'^ Where 
payments for materials furnished to a subcontractor 
are made by the contractor without directions to the 
subcontractor, who then pays by his own check out 
of his own bank account, the subcontractor has the 
right, as against the surety on the contractor’s bond, 
to direct how the payments shall be applied.*^ 

Prohibiting transfer of property, A statute which 
prohibits any transfer by a railroad company of its 
property while the claims of contractors and laborers 
employed in the construction or repair of its road 
are unpaid, and makes any transfer void as against 
such claims, applies only to those having a direct 
contractual relation with the company,*^9 and this 
class of persons protected is not enlarged by a 
further statutory provision which merely aids such 
persons in their remedies, so nor is this statutory 
protection affected by another statute giving the 
railroad company authority to mortgage its prop¬ 
erty, si 

c. Persons Liable 

Under a statute which makes the stockholders of 
the railroad company Individually liable after the assets 
of the company are exhausted for unpaid claims for 
labor performed in the construction of the road, a stock- 
holder may not be held liable where the assets of the 
company have not been exhausted. 

Under a statute which makes the stockholders of 
the railroad company individually liable after the 


f assets cf the company are exhausted for unpaid 
claims f^r labor performed in the construction of 
the road, a stockholder may net be held liable where 
the assets of the company have not teen exhausted,-- 
but a staturor,* provision for the liability of stock¬ 
holders to laborers and servants, for ser^dees per¬ 
formed for the corporation, does not apply to serv'- 
ices perfumied for contractors.-^ The liability of 
’ the railroad com^^snv and of a suretv on a bond for 
payment are discussed supra subdivisions a, b. 

Contractor, Where the construction contract re¬ 
quires the contractor to pay debts and liabilities 
against the railroad, except those created by the is¬ 
suance of bonds and incurred for operating the road, 
and he carries on the construction work through 
the agency of the radroad and uses its credit for 
that purpose, he is responsible for the cost of the 
construction work,s 4 and where the contract further 
stipulates that, if the railroad discharges any of 
the indebtedness incurred by doing any of the things 
1 contracted for, the sum paid shall be deducted from 
the amount owing to the contractor, whatever lia¬ 
bility" might be so incurred by the railroad is a debt 
of the contractor,-® and the creditors of the rail¬ 
road company, m the settlement of the affairs of the 
company on its insolvency, may insist that the 
contractor, before participating in the distribution 
of the assets, discharge his own obligations.®® A 
contracting company, which receives money from 
the railway company under the provision of a con¬ 
tract, whereby a construction contract is assigned to 
it, that all amounts due the original contractor shall 
be paid to such company, does not, however, hold 
such money in trust for persons \vho furnished ma¬ 
terial, etc., to the original contract.87 

d« Nature and Purpose of Labor, Materials, or 
Supplies 

A railroad company's liability for tabor and materials 
furnished to contractors applies only to tabor performed 


ProTleloa for pa^meiLt 

Contractor's fajthful-performance 
bond to railroad under grade cross¬ 
ing elimination contract did not ren¬ 
der surety liable to materialman for 
material furnished before surety 
took over and completed contract, 
where contract contained no provi¬ 
sion insuring prompt pasmient to 
materialmen, especially where rail¬ 
road did not Join in matenaJman's 
prayer.—Adirondack Core & Plug Co. 
V. New York Cent. R. Co., 284 N.T.S. 
484, 238 App.I>iv. 348. affirmed 191 N. 
E. 503, 264 N,Y, 439, 

74k Kan.—Standard Asphalt, eta, 
Co, V. Texas Bldg. Co.. 182 P. 299, 
99 Kan. 687^ IikHJLlSlTC 498. 


75b Kan —Standard Asphalt, eta, 
Co V. Texas Bldg. Co, supra. 

76. Ind—Fleming v. Greener. 87 N. 
E 719, 173 Ind. 280. rehearing de¬ 
nied and modified on other grounds 
90 N.B. 72, 73, 140 AmS.B. 254. 
21 Ann.Cas. 959. 

77. Wash.—-Bu Pont I>e Nemours ▼. 
Columbia Casualty Co., 273 F. 181, 
149 Wash. 362. 

78;. lECao—Crane Co. v, Wichita Un¬ 
ion Terminal Co., 158 P. 59, 93 
Kan. 338. 

79. Pa.—Appeal of Hart, 98 Pa. 355. 

80. Pa.—Appeal of Hart, supra. 

81. Pa.—Tyron, eta, R. Oa V. Jones, 
79 Pa. 80. 

51 OJ. p 731 note 87. 
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84. Tex,— U, S, eta. Trust Co. v. 
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App., 112 S.W. 447. 
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Delaware Western Constr. Co, su¬ 
pra. 
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B. 719, 178 Ind. 260, rehearing de¬ 
nied and modified on other grounds 

I 90 N.E. 72, 73, 140 Am.BJL 254, 
[ 21 Ann-Cas. 959. 
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and materials used in the construction or repair of 
the road. 

A railroad company’s liability for labor and mate¬ 
rials furnished to contractors, under statutory pro¬ 
visions, applies only to labor performed and ma¬ 
terials used in the construction or repair of the 
road;S® and applies not only to the original con¬ 
struction of the mam track,but also to the con¬ 
struction of additional sidetracks,or the construc¬ 
tion of a new bridge in place of an old one.^^ 

Labor. The term ‘iabor,” under these statutes, 
applies only to the manual labor of the persons em- 
ployed,92 and includes services performed on a 
quantum meruit basis as well as for a stipulated 
price,®® but does not applj' to the furnishing of the 
labor of others®** or to teams or wagons used on the 
work,®® 

Materials or supplies. The term "materials” in¬ 
cludes only those which enter into the construction 
or repair of the road,®® and does not include board 
or feed furnished for teams®^ or for employees of 
the contractor;®® nor does it include goods, pro¬ 
visions, and other such supplies,®® unless the stat¬ 
ute expressly includes goods and provisions fur¬ 
nished to a contractor,! in which case the statute 
applies only where they are furnished to the con¬ 
tractor himself,® and does not apply to those fur¬ 
nished to, or on the order of, a subcontractor,® 

e. Persons Entitled to Benefit of Statute 

Tho benefit of statutes imposing a liability on rail¬ 
road companies to laborers, materialmen, or persons fur¬ 
nishing supplies to contractors should not be extend¬ 


ed to include persons not fairly within the terms of the 
statute, and statutes for the protection of laborers and 
materialmen do not include the contractors or subcon¬ 
tractors themselves. 

The benefit of statutes imposing a liability on rail¬ 
road companies to laborers, materialmen, or persons 
furnishing supplies to contractors should not be ex¬ 
tended to include persons not fairly within the terms 
of the statute,^ and statutes for the protection of 
laborers and materialmen do not include the con¬ 
tractors themselves.® A construction contract and a 
nonstatutory bond given in connection therewith® 
and all of the contract provisions'^ must be construed 
together in order to determine the intent of such 
bond with respect to the protection of third-partj- 
claimants and the liability of the bonding company 
to them. 

WTiere a director of a railroad company is for¬ 
bidden by statute to be interested in the furnishing 
of matenals or supplies to the company, he cannot 
recover for material or supplies furnished while he 
is such a director,® but if after he quits the di¬ 
rectorate his contract is again ratified he may re¬ 
cover for materials or supplies furnished there¬ 
after ® A breach of such a statute, however, is not 
malum m se, but merely malum prohibitum, and 
bondholders and other creditors of the railroad com¬ 
pany cannot recover amounts paid for supplies and 
matenals to a construction company of which cer¬ 
tain directors of the railroad company are man¬ 
agers.!® 

Laborers. Under statutes imposing a liability on 
railroad companies to laborers employed by con- 


sa 3Iich.—Dudley v. Toledo, etc., 
R Co., S2 K.W. 884, 66 Mich. 655. 
MlftcTiliiixry, tooh^ aad equipment 
The xmndiajse price, rent, or value 
of uee of machinery, tools, and 
equipment used in constructing: rail¬ 
road bridge is neither labor, mate¬ 
rial, provisions nor goods within 
statute.—^American Nat. Bank of 
Hutchinson v. Central Const. Co., 163 
P.3d 36S, 160 Kan. 400. 

89t. Kan.—Missoon, eta, R. Co. v. 

Brcmn, 14 Kan, 657. 
sa Kan.—^Missouri, eta, Oo. v. 
Brown, supra. 

91« Kan.—Atchison, eta, R. Oo. v. 

McConneR, 26 Kazt. 370. 

92. Mich.—Dudley v. Toledo, eta, 
R. Co., 32 N.W. 884, 66 Miofa. 665. 
N.Y.—Atcherson v. Troy, eta, R Co., 
1 AbbJ^ea 13, 6 Abb.Pr.NS, 329. 

98. N.T.—Chapman v UticA, eta, 
R. Co., 4 Ians. 96. 

94b Mich.—Chicago, etc, R, Co y. 

Sturgis, 7 N.W. 213, 44 Mich, 638. 
Wr.T.—Cummings v. New Torl^ eta, 
B, Cow 1 Dans. 68, 


195. Kan.—Mann v. Burt, 10 P 95, 

I 35 Kan. 10, 

I 51 C J. p 731 note 8. 

98. Wash —Du Pont De Nemours v, 

! Columbia Casualty Co., 273 P. 181, 

I 149 Wash. 362 

51 C J. p 731 note 11. 

97- Mich.—^Dudley v, Toledo, etc, 
R. Co., 32 N.W. 884, 66 Mich. 666. 

98. Mich.—^Dudley v, Toledo, etc, 
R. Co., supra. 

99- Mich.—^tludley r. Toledo, etc, 
R. Co., supra. 

1. KfiJi .—Kansas C^ty, eta, R, Co. 
v. Graham, 74 P. 232, 67 Kan. 791. 

61 C.jr. p 732 note 16. 

2. Kan.—Parkinson v. Alexander, 14 
P- 466, 37 Kan. 110- 

I 61 C J. p 732 note 16. 

3. Kan.—St- eta, R. Co. v, 

Rftz, 1 P. 27. SO Kan 30. 

61 C J p 732 note 17. 

4 . Me—^Blanchard v. Portland, etc., 
R, Co., 32 A. 890, 87 Me. 241. 

61 C.J p 732 note 18. 

5. Mich.—Martin v. Michigan, eta, 
R. Co., 29 N.W. 40, 62 Mich. 458. 
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6. Kan.—American Nat. Bank of 
Hutchinson v. Central Const. Co, 
163 P.2d 369, 160 Kan. 400 
Bond not complylngr with statute 
providing for bond of contractors for 
protection of laborers, mechanics, 
and others, when construed with 
construction contract, was not in¬ 
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use of machinery, tools and equip¬ 
ment used in constructing bridge 
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or the railroad.—^American Nat. 
Bank of Hutchinson v. Central 
Const. Co., supra. 

7ib KajOL —American Nat. Bank of 
Hutchinson t. Central Const. Oo, 
supra. 
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tractors, the term “laborer** usually is held to in- . 
dude only ordinary manual laborers^i who have ; 
personally performed the labor for which the claim ' 
IS made.i 2 it has been held that the term “labored' ! 
does not inc-ude persons employed as supenntendents 
and timekeepers,!^ clerks,!** or persons merely far- . 
risking the labor of others!® or furnishing teams 
and wagons.!® 

Where a laborer furnishes and works with his own 
team, it has been held that he cannot recover under 
the statute, w'here the services were performed at an 
agreed price for the joint labor of himself and 
team,!" although the amount due for such labor is 
capable of being accurately ascertained and distin¬ 
guished from that due for the teams and the driver 
employed by the laborer;!® but it has been stated 
that, if there -were separate agreements as to each, 
the laborer might recover for his personal ser\’- 
ices;!® and in other cases it has been held, wdth- 
out special reference to the question of separate 
agreements, that a laborer may recover not only for 
his personal labor, but for the use of his team 
with which he worked.^® A statute revoking a grant 
to an insolvent railroad company and conferring it 
on another on condition that it shall pay the claims 
of laborers against the other company does not in¬ 
clude civil engineers or an assistant general man¬ 
ager of such company.2! 

Subcontractors and persons dealing with them. 
In the absence of statute or agreement, a railroad 
company is not liable for work done for, and under 
the employment of, a subcontractor ,22 nor is the 
principal contractor liable for labor so performed 
for a subcontractor^^ or for supplies furnished to or 


on his order.2-* The statutes for the protection of 
laborers and materialmen do not include subcon- 
tractors.25 ar.d a subcontractor is not entitled to 
recover as a laborer, although he personal!}’ labors 
along with those employed by h:n:;26 nor can he 
recover for the work of his teams 27 

Statutes imposing a liability on the part of rail¬ 
road companies to laborers of contractors generally 
employed on the work are, however, held to apply 
to laborers employed by subcontractors as well as 
those employed by the original contractor but a 
statute making a transfer or assignment of its prop¬ 
erty by a railroad company void as against the un¬ 
paid claims of contractors and laborers employed in 
the construction of the road has been held to be 
limited to those harag a direct contractual relation¬ 
ship with the company, as discussed supra subdivi¬ 
sion b, and not to include subcontractors or other 

employees-2d 

Where a company constructing a railroad, after 
the failure of the contractor, completes the w-ork 
through its general manager, and a subcontractor 
completes its work and files a claim for a lien, as 
authorized by statute, it is entitled to recover a 
personal judgment agamst the company, but not 
against the manager.®® 

Assignees or purchasers of claims. Qaims against 
railroad companies under their statutory liability 
for labor, materials, or supplies furnished to con¬ 
tractors are assignable,®! and may be enforced 
against the railroad company in an action by the 
assignee, but the mere fact that the laborer is 
paid by a third person, on orders drawm by the con¬ 
tractor or subcontractor, does not constitute an 


11 . Me—^Blanchard v. Portland, etc., 
R. Co., 32 A. 890, 87 Me 241. 

51 C.J. p 732 note 26 

12. NY.—BaJeh v New York, etc,, 
R. Co., 46 N.Y. 621. 

61 aJ. p 732 note 26. 

13. Kan —Missouri, etc., R Co v. 
Baker, 14 Kan. 563. 

51 C.J. p 732 note 27. 

14. Kan.—Mann v, Burt, 10 P- 95, 

35 Kan. 10. 

15. Mo —Groves v. EAnsas City, 
etc., R. Co., 67 Mo. 304. 

51 aJ. p 732 note 29. 

le, N.Y.—Balch v. New York, ,eta, 
R. Co., 46 N.Y. 631. 

61 C.jr. p 732 note 30. 

17. Kan.—Mann v. Burt, 10 P. 95, 

36 Kan. 10. 

61 CJr. p 732 note 31. 

1& N.Y.—Atcherson ▼. Troy, etc., 
R. Co., 1 Abbl>ea 13, 6 AbbwPr., 
329. 


19. Kan.—Mann v. Burt, 10 P. 95, 
35 Kan 10. 

N.Y —^Atcherson v. Troy, etc., R 
Co., 1 Abb.Dec. 13, 6 Abb.Pr.,N S., 
329 

20. Mich—Chicago, etc, R. Co, v. 
Sturgis, 7 N.W. 213, 44 Mich. 638. 

Vt—Branin v. Connecticut, etc., R, 
Co., 31 Vt 214. 

21. TVis —State v. Rusk, 13 N.W, 
452, 66 Wzs 465. 

22. Mo.—^Baker v. McMurry Con¬ 
tracting* Co., 223 S.W 45, 282 Mo. 
682. 

51 C.J. p 733 note 37. 

23. Ind.—Ferguson v. Despo, 34 N. 
K. 575, 3 lnd.App. 523. 

Kan.—Streeter v. Dowell, 23 P. 599, 
43 Kan. 545. 

2^ Ind,—Ferguson v. Despo. 34 N. 

E. 676, 8 Ind App 523. 

Kak —S treeter v. Dowell, 23 P- 599, 
43 Kan, 545. 


25. Mich.—^Marun v. Michigan, etc., 
R. Co., 29 N.W* 40. 62 Mich 458. 
Neb—^Flnegan v St Joseph, etc., R. 
Co., ISO N.W. 818, 97 Neb. 474. 

26L Me.—^Rogers v. Dexter, etc., R. 
Co., 27 A. 267, 85 Me. 372, 21 LuR. 
A. 628- 

SfT. Neb —^Flnegan St Joseph, 

etc., R. Co., 150 N.W. 818. 97 Neb. 
474. 

28. Wis—Redmond v. Galena^ etc.. 

R. Co, 39 Wis. 426. 

51 OJ. p 733 note 43. 

29k Pa,—Appeal of Hart, 96 Fa- 355. 

aOk Ky.—Simmons v Fletcher, 170 
aw. 628, 161 Ky. 295. 

31. Ml^—Chicago, etc, R Co. v. 
Sturgis, 7 N.W 213, 44 Mich 538. 

32. Tex—San Antonio, etc, R Co. 
V. Cockrill, 10 S.W. 702, 72 Tex. 
613 
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issig^ment to such person of the laborer’s claim, 
50 as to entitle him to sue thereon.®® 

f. Perfection and Enforcement of Claim against 
Company 

A person who seeks to avail himself of the benefit 
of a statute imposing liability on a railroad company for 
labor, materials, or supplies must comply with all the 
requirements of the statute. 

A person who seeks to avail himself of the benefit 
of a statute imposing liability on a railroad compa¬ 
ny for labor, materials, or supplies must comply 
with all the requirements of the statute.^^ Where 
the statute makes the liability of the railroad com¬ 
pany conditional on the existence of an indebtedness 
on Its part to the contractor, the existence of such 
indebtedness must be established ,35 but where the 
statute imposes a direct habilitj* on the railroad 
company and requires the action to be brought with¬ 
in a specified time after the labor is performed it is 
immaterial whether or not at the time of the action 
there is an>l:hmg due from the railroad company to 
the contractor.36 

Notice, Where the statute requires a notice of 
the claim to be presented to, or served on, the rail¬ 
road company within a certain time, the requirements 
of the statute as to such notice must be complied 
with,3 7 such as to the form and contents of the 
notice ;38 it must also be complied with as to the 
time of giving it,39 and as to its service on the com- 
pany,^9 a laborer or materialman who has failed 
to give notice of his claim or hen, as required by 


statute, cannot hold the railroad company liable, on 
the theory of estoppel, substantially as a trustee of 
money which it has recovered from the contractor’s 
surety, where the materialman’s hen was only one 
element of the company’s claim agamst the surety 
and where the amount so recovered is insufficient 
to pay all hen claims and all other claims recoverable 
against the surety and, where the issues as to in¬ 
dividual claims were not clearly defined in the rail¬ 
road company’s action, evidence is admissible, in 
an action against it by the materialman, to show that 
the alleged liens were not urged as a valid basis for 
recovery m the former action.^2 

Actions, An action against a railroad company 
by a laborer or materialman may be brought before 
a justice of the peace for amounts wdthm his juris¬ 
diction,^3 and it is usually required that the action 
to enforce the claim shall be instituted within a cer¬ 
tain time after notice of the claim.'*^ Under a stat¬ 
ute requiring a railroad company to provide in its 
contract for the payment of claims for labor and 
supplies, it has been held that the remedy of a per¬ 
son furnishing supplies to the contractor is a suit 
in equity for an accounting and not an action at law 
for personal judgment against the company.'^® 
an action against a railroad company for labor done 
or matenals and supplies furnished, plaintiff must 
allege and prove every fact essential to bring the 
claim within the application of the statute and to 
show his right to recover thereon;^® and the usual 
rules apply as to the pleadings, issues, proof, and 

vanance,‘^7 evidence,^® and verdict,'^® 


33. Mich.—^Dudley v. Toledo, etc, 
B. Co, 32 XW. 884, 65 Mich 655— 
Martin v Michigan, etc., R. Co., 29 
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34. Mich.—^Martin v. Michigan, etc., 
R. Co., 29 N.W. 40, 62 Mich. 458. 
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542. 
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R. Co., 29 WiB 426. 

87- Ohio.—fidoto Valley R. Co. v. 
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61C. J. p 722 note 57. 

3& Mich.—Quackenbuah v. Chicago, 
etc., R. Co., 61 N.W. 883, 91 Mich. 
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51 C.J. p 723 note 53. 
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County R. Co., 44 A. 377, 93 Me 
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Co., 39 Wis. 426. 
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eta, R. Co., 10 Ohio Dea, Reprint, 
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Civ App., 135 SW. 628. 

51 C J. p 734 note 69. 

48. Kan.—American Nat Bank o. 
Hutchinson v. Central Const. Co. 
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H. CREATION OF NUISANCE BY CONSTRUCTION OF RAILROAD 


§ 190 


§ 190. In General 

a. In general 

b. Construction in or along streets or 

highways 

c. Construction of crossing 
a. In General 

The construction of a railroad does not constitute 
a nuisance per se, but It may become one as a matter 
of fact. 


j owner of a switch connecting with the railroad, 
i where it was required by s:at.::e to allow the con- 
; nection to be made.S^ Where, however, a statute 
‘ which ratines and conErms the construction of a 
} railroad is passed after the completion of an em¬ 
bankment complained of as a nuisance, the rail- 

I 

road companj' is not exempted from liability be¬ 
cause of such embankment 59 

i b. Constmetion in or along Streets or Highways 


The construction of a railroad does not con¬ 
stitute a nuisance per se^O but it may become one as 
a matter of fact.5i Thus the construction of a 
railroad embankment so as to deposit destructive 
quantities of sand or debris on adjoining land con¬ 
stitutes a nuisance without regard to whether the 
embankment was negligently or unskiilfully con¬ 
structed,52 and the owner of the adjoining land is 
entitled to have the nuisance abated and to dam- 
ages.53 A railroad is liable for maintaining a 
nuisance where, by reason of its construction, it 
creates a stagnant pond of water because of ob¬ 
struction of natural dramage.54 

The railroad is not, however, responsible for an¬ 
noyances necessarily and unavoidably created by the 
w’ork of construction.55 The rule that one who 
merely passively continues a nuisance must have 
notice of the nuisance, as discussed in Nuisances § 
86, applies to nuisances created by the construction 
of the railroad.56 

Where the railroad company is authorized by 
law to construct its line, nothing connected with 
such activities constitutes a nuisance per se.57 A 
railroad is not responsible for a public nuisance 
caused by construction of an embankment by the 


The mere construction of a railroad, although in a 
street or highway, if done by lawful authority, is not 
a nuisance. 

The mere construction of a railroad, although in 
a street or highway, if done by lawful authority, is 
not a nuisance,50 even though damages to abutting 
owners were not ascertained and paid before its 
construction nor is a partial and temporary ob¬ 
struction necessarily caused by, and during the 
process of, construction a nuisance which will be 
enjoined 52 it is a public nuisance, however, for 
a railroad company to construct its road on a public 
street or highway without legislative authority, 
granted either directly or indirectly,®® or m excess 
of the limitations of the authority given,5^ and the 
company may be guilty of maintaining a nuisance by 
reason of the negligent or improper manner of 
constructing or maintaining its road,55 or failing to 
restore a street or highway to its former state as 
required by statute®® or to construct a new highway 
in the place of one destroyed by the construction of 
the railroad,®*^ or by erecting a freight depot in the 
center of a town, causing the obstruction of streets 
by cars and rendering the streets dangerous;®® or 
it may constitute a nuisance for it to exercise the 
right to use the street or highway by construction 


so. La,—^McGee v. Yazoo & 3L V. 

R. Co.. IS So 2d 21, 206 La. 121. 
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Nuisances $ 67. 
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of switches, sidetracks, and stations so as improperly 
or unreasonably to obstruct the public use thereof 

A slight variation in the street surface by reason 
of the rails is not a nuisance where it does net 
affect or obstruct passage.*® A switch track which 
is part of a general railwa}" system, and which is 
open to all persons for shipping purposes, is a 
public utility, and does not constitute, when laid in 
a public street, a public nuisance per se,*^ although 
from its location and surroundings only a limited 
number of persons will have occasion to use it"- 
A company having the control and operation of a 
railroad will be equally liable with the owner thereof 
for the continuance of a nuisance growing out of 
the manner of its construction."® 

c* Oonstraction of Crossing 

The mere construction of a railroad across a high¬ 
way, pursuant to legislative authority, !& not a public 
nuisance. 

The mere construction of a railroad across a 
highway, pursuant to legislative authority, is not a 
public nuisance,*^ although the crossing is at 
grade;*® nor, where a railroad in crossing has 
changed the location of the highway pursuant to 
legislative authority, is the new crossing a nuis¬ 
ance.*^® A railroad company may, however, be 
guilty of creating a nuisance by constructing a 
crossing m such a manner as improperly to obstruct 
or impair the use of the highway,^^ or to render the 
crossing of the tracks xmsafe for travel,*^® or 
by locating the crossing at an unauthorized place, 
or changing the location of the railroad without au¬ 
thority so as to cross the highway at a different 


! 

1 

1 

1 

{ 


i 

I 


I 


1 


place,®® or changing the location or route of the 
highway,®^ or by erecting buildings within the limits 
of the highwa}’.®® It has been held that a grade 
crossing is m the nature of a nuisance which can¬ 
not exist without state authority.®® Xot every ob¬ 
struction to the easement of the public in a street, 
by the construction of a railroad across it, is a 
public nuisance,®'* but only such an obstruction as is 
unnecessary to the more important easement of the 
public in the railroad ®® 

Failure to restore or viaintain street crossed, A 
failure on the part of a railroad company to restore 
or maintain a highway which it has crossed, whereby 
the highway is improperly obstructed or travel there¬ 
on interfered with, or made dangerous, constitutes a 
public nuisance,®® and renders the railroad company 
subject to mdictment, as discussed infra §§ 194-196, 
or to an action for the abatement of the nuisance, 
or liable in damages for special injuries sustained 
thereby, as discussed infra § 191, but not for a 
statutory penalty for obstruction of the road,®® and 
the right to abate the nuisance is not lost by mere 
lapse of time.*® 


§ 191. Remedies 

If the road Is so constructed as to constitute a nui¬ 
sance, a suit in equity may be maintained against the 
railroad to abate the nuisance, or an individual who sus- 
tains a special injury therefrom may maintain a private 
action to recover his special damages, or may bring suit 
for an injunction. 

If the road is so constructed as to constitute a 
nuisance, the company is liable to indictment, as 
discussed infra §§ 194—196, or a suit in equity may 
be maintained to abate the nuisance,®® or an in- 
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dividual vrho sustains a special injury therefrom ^ 
may maintain a private action to recover his special 
damages or protect his rights,®^ or may bring suit ' 

for an injunction.^2 ^ 

A railroad track built under state franchise can- j 
not be summarily removed by the municipality j 
When a crossing, as constructed, constitutes a public j 
nuisance, the municipality may summarily abate i 


and a municipality may compel the removal of 
tracks,®^ although where the track does not obstruct 
trafne the municipality cannot summarily remove it 
prior to formal declaration by the council that it 
IS a nuisance.®® In at least one jurisdiction it has 
been held that, if the railroad is constructed without 
authority, it is a public nuisance which cannot be 
en;omed by an abutting owner, but only by the 
public authorities 


L ]dOTIVE POWER AND ROLLING STOCK 


§ 192. Motive Power 

In the absence of any statutory or charter provision 
relating thereto, a railroad company may select the kind 
of motive powe^ which it will use. 

In the absence of any statutor 3 " or charter pro¬ 
vision relating thereto, a railroad company may 
select the kind of motive power which it will use,®® 
and may operate its trains by electneitj’,®® the right 
to use electricity not being affected by the fact that, 
at the date of the statute under which the company 
was incorporated, electricity as a motive power was 
not known^ or by the fact that the courts had been 
accustomed to designate railroads incorporated 
thereunder as steam railroads.^ A railroad com¬ 
pany expressly authorized to select its motive power 
may adopt whatever it chooses,® and may lawfully 
operate its trains by steam^ or electncity;® and it 


I has the same right with regard to the motive power 
{ to be used by another company which it may law- 
I fu^h*' to use its tracks in the absence of any 

j statutory restriction relat-ng to the latter com- 
1 pany.® 

Where a railroad company is authonzed to use 
either one or the other of two specified motive pow¬ 
ers, its adoption of one is not final and it may sub¬ 
sequently change to the other and, where it is 
permitted by a municipality to construct its tracks 
therein on condition of using a certain motive pow¬ 
er, the municipality may subsequently authorize it 
to change to another which it :s authorized by its 
charter to use.® Where the right to select the kind 
of motive power is subsequently restricted by stat¬ 
ute so as to exclude steam, the legislature may by 
a subsequent act remove the restriction.® Where 


reirarded as unabatable, and the 
damagre occasioned is at once recov¬ 
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640. : 
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142 AppJOiv. 678, aflOrmed 95 N.SL 
638, 202 N.Y. 212. 

44 aj. p 1014 note 19. 


94. NT,—^Delaware, etc, R. Co. v. 
Buffalo, 53 NE 44, 533. 158 NY 
266, 478- 

96. Ind —City of Indianapolis v. 
Link Realty Co, 179 NE 574, 94 
IndApp 1. 

Switch tiraoks of private corporatlozL 
Duty of private corporation to re¬ 
move its railroad switch tracks from 
I street after service of notice by city 
to do so was mandatory and city 
had power to remove them on cor¬ 
poration's failure to do so —City of 
Indianapolis v. Link Realty Co., 179 
|NE. 574, 94 IndApp. 1. 

96. Ohio —Cincinnati Northern R. 
Co V Cincinnati, 8 Ohio Dec, Re¬ 
print, 554, 8 CincXBul. 334. 

97, Ky.—^Dulaney v Louisville, etc., 
R. Co, 38 SW. 1060, 100 Ky. 628, 
18 Ky.L. 1088 

98. Pa —^Howley v. Central Valley 
R. Co, 62 A. 109, 213 Pa. 36, 2 
L.RJL,N.S., 138. 

99, Pa—^Howley v. Central Valley 
R, Co., supra—Sparks v, Philadel¬ 
phia etC 4 B. Ca, 61 A. 881, 212 
Pa 105. 

1. Pa—Howley r. Central Valley 
R. Ca, 62 A. 109, 213 Pa 36, 2 
LJEl»A.,N.S., 138—Sliarks T. Phfla- 
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delphia etc., R. Co., 61 A. 881, 212 
Pa 105 

2. Pa—^Howley v. Central Talley 
R Co, 62 A. 109, 213 Pa 36, 2 
LRA.,N.S, 133. 

51 C J p 740 note 86. 

3- N.Y —^People v Brooklyn, eta, 
R. Co, 89 N.T. 76—^New York 
Cent, etc. R Co v. Dntermyer, 
117 N.Y.S 443, 133 AppDiv. 146, 
affirmed 89 N.E. HOC. 196 N.Y. 
531. 

4. N.Y.—^People v. Brooklyn, eta, 
R. Co.. 89 NT. 76. 

5. C—State V. Tapper, 23 S.CL. 135. 

5. N.Y.—^New York Cent, eta, R. 
Co. V. Untermyer, 117 N.Y.S. 443, 
133 AppDiv 146, affirmed 89 N.£L 
1106. 196 N.Y, 531. 

6- N Y.—^People v. BrookZyxv 
R. Co., 89 N.T, 75- 

7m IUj —McCartney v- Chioaero, eta, 
R. Ga, 112 JJOL 611—Aledo ▼. Tri 
County Uffht, eta, Co., 187 HI. 
App. 554. 

& HI.—McCartney v. Chieagro, etc, 
R. Co., 112 HL 611. 

9. N.T.—^People V. Brooklyn, etc., 
R. Co., 89 N.Y. 75. 

51 CJr. p 741 note 93. 
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there are no restrictions in the charter as to motive j 
power, an agreement by the company, in considera- j 
tion of a subsidy from a township, to maintain the 
road, and to maintain its shops and terminals at a 
specified city, does not require it to continue the use 
of steam as a motive power.^o 

§ 193- Rolling Stock 

The right to use steam as a motive power and to 
carry freight and passengers carries with it the right 
to construct and use the appliances ordinarily employed 
for such purposes. 

The right to use steam as a motive power and to 
carry freight and passengers carries with it the right 
to construct and use the appliances ordinarily em¬ 
ployed for such purposes, such as locomotive en¬ 
gines, heavy freight and passenger cars, and heavy 
T rails, common!}' used on steam railroads and 


74 aj.S. 

I the fact that at the date of the statute under which 
j the railroad company was incorporated particular 
kinds of rails and rolling stock were not in use does 
not, in the absence of express restriction, affect the 
right of the railroad company to adopt improved 
methods and appliances which will facilitate the con¬ 
duct of Its business and are consistent with the 
public safety.i2 

^^Equipment/* as applied to railroads, includes the 
rolling stock and other movable property used in 
operating tbe railroad,such as cars, locomotives, 
etc While it may mean the necessary adjuncts of 
a railway, 15 it cannot, however, be construed to in¬ 
clude everything that is necessary to the operation 
of the railroad, and therefore is not broad enough to 
include structures like machine shops, roundhouses, 
and the like.i® 


J. OFFENSES INCIDENT TO CONSTEUCTION AND MAINTENANCE 


§ 194- Criminal Responsibility in General 

A railroad company as well as a natural person Is 
liable to indictment for unlawfuily obstructing a public 
highway by the construction and maintenance of its road, 
and for a breach of duty imposed on it by law for the 
benefit of the public in respect of highways. 

A railroad company as well as a natural person 
is liable to indictment for unlawfully obstructing a 
public highway by the construction and maintenance 
of its road,^7 and such indictment may be maintained 
cither on common-law principles,^* or under statutes 
making it an indictable offense for any person to 
obstruct a public highway,^* So, also, a railroad 
compan}- is liable to indictment for a breach of 
duty imposed on it by law for the benefit of the 


public in respect of highways,whether such breach 
of duty assumes the shape of an act of misfeasance 
or of nonfeasance and, generally, whenever the 
act or omission of a company in the construction or 
maintenance of its road creates a public nuisance, 
the company is subject to indictment.^2 

Where a statute authorizes a railroad company to 
"alter and grade” highways at railroad crossings so 
that travel thereon will not be impeded, a change in 
the location or route of the highway, without any 
other statutory authority, is indictable.®* A railroad 
company may also be criminally liable for failure 
to perform its duty to restore a highway to its 
former condition so as not unnecessarily to impair 
its usefulness,®^ or to construct a new and suflScient 


10. Ind —^Umon Trust Co. v. Cur¬ 
tin, 105 NB. 562, 182 Ind. 61, L. 
R.A 191SA 699 

11. Pa.—^Mxllvale Boroush v Ever- 
irreen H Co, 18 A. 993, 131 Fa. 1, 
7 L-RA 369 

Riirlit to use steam as motive pow¬ 
er see supra S 192. 

12. Pa.—^Howley v. Central Valley 
R. Co., 62 A, 109, 213 Pa. 86, 2 

188. 

13. Ala.—Corpus Juris quoted lu 
W*. T. Smith Lumber Co v. Pox, 
ld4 So. 214, 215, 231 Ala. 159. 

Or.—Corpus Jtizls quoted in Palda^ 
nluB V. Strauss. 198 P. 253, 255, 
too Or. 497. 

Tex.—SL Louis, etc., R Co v. San¬ 
dal, 3 TexAppCivCas § 379. 

14. Ala.—Corpus Juris quoted lu W. 
T. Smith Lumber Co. v. Pox, 164 
So. 214, 216, 231 Ala. 159 

Or.—Corpus Juris quoted in Palda- 


nius V Strauss, 198 F. 253, 255, 
100 Or, 497. 

20CJ. p 1301 note 57. 

1& Ala—Conius Juris quoted In W 
T. Smith Lumber Co. v Pox, 164 
So 214, 216, 231 Ala. 159. 

Or—Oorxius Juris quoted in Palda- 
mus V. Strauss, 198 P. 253, 255, 
100 Or. 497. 

20 CJ p 1301 note 65. 

18. Tex.—Cleburne Nat. Bank v. 
Gulf, etc., R, Co., 66 S.W. 203, 95 
Tex. 176. 

17. Ky,—Commonwealth v Chesa¬ 
peake, etc, R Co., 225 S.W. 502, 
189 Ky. 599. 

51 C.J. p 736 note 20. 

18. N.J.—State v. Lackawanna R. 
Co., 90 A. 1103, 86 N.J,Law 62— 
New York, eta, R Co. v. State, 13 
A- 1, 60 NJLaw 303, affirmed 23 
A. 168, 53N.JrLaw 244. 
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19. Miss —Vicksburg:, etc, R. Co. v- 
State, 8 So 128, 64 Miss 6. 

51 C.J. p 737 note 22. 

20- Ky—Commonwealth v. Louis¬ 
ville, etc, R. Co., 68 S W. 478, 702, 
109 Ky 59, 22 KyL 672. 

51 C.J. p 737 note 23. 

21. N.J.—New York, etc., R. Co. v- 
State, 13 A- 1, 50 N J.Law 303, af¬ 
firmed 23 A. 168, 53 NJ.Law 244. 

Pa.—^Pittsburgh, etc., R Co. v. Com¬ 
monwealth, 101 Pa. 192. 

22. W.Va—State v. Ohio River R 
Co., 18 SB. 682, 38 W.Va. 242. 

51 C.J. p 737 note 26. 

23. N.J —State v. Warren R Co., 
29 NJ.Law 353. 

24. W.VfiL— State v Monongahela 
River R Co.. 16 S.B 619, 37 W.Va. 
108. 

51 C J. P 737 note 28. 
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h:^:iv\ay :n the place of the one appropriated.-^ So 
u ...i.urc to cDnzpIy v.ith the lavr requiring * railroad 
company to construct and maintain fences on th- 
^:dc 5 of Its road,-*5 or to construct suitable crossings 
at, and approaches to, highways,27 or to keep such 
crossings and approaches :n a safe and proper state 
of repair,2 i or to keep in repair a highw’ay bridge 
crossing its track,2- may render the company liable 
to prosecution. It is not an offense, however, to main¬ 
tain an unguarded and dangerous crossing, lavrfulh 
constructed, in the absence of any statute requiring 
gates or watchmen at crossings 

Companies liable. The lessee of a railroad may 
be liable to indictment for failing to construct a new 
highway in the place of the one taken by the lessor 
company in the construction of the road without per¬ 
forming such duty as required by statute 

§ 195- Defenses 

It is generally a good defense to an indictment and 
prosecution incident to construction and maintenance of 
a railroad that the act alleged was done under authority 
of the state or that it was done under authority of a 
municipality. 

It is generally a good defense that the act alleged 
w’as done under authority of the staters or that it 
was done under the authority of a municipality's 
So, on an indictment for obstructing a street, it is 
a good defense that the obstruction was caused by 
the act of the municipality m raising the grade of 
the street without requiring the railroad company to 
elevate its trestle, although such trestle constituted 
a nuisance.24 A railroad company charged with 
maintaining a nuisance at a highway crossing may 
not show in defense that the crossing was no worse 
than other places on the highway nor is it a de¬ 
fense to an indictment against a company for ob- 


r structing a turnpike road that it would require a 
large sum of money so to lover the bed of the turn¬ 
pike rts to make it pass under the railroad, and thus 
remove the obstructions® Long acquiescence by 
county authorities and the public in the obstruction 
of a highway by a railroad track across it will not 
bar the right to prosecute the ci>mpany for a con¬ 
tinuing obstruction of the road in violation of stat- 
ute.27 

Existsnee cf other remedy. The rem-dy by in¬ 
dictment is not affected by the existence of a rem¬ 
edy by mandamus,25 or the existence of a statutory" 
remedy,«& such as a penalty to be recovered by a 
civil action,or by the fact that the public au¬ 
thorities in charge of highways might do ■what the 
railroad company omitted and recover therefor 
from the company nor does the fact that a per¬ 
son injured has a private remedy affect the right of 
the state to indict for the public wrong.'*^ 

Limitation of prosecution. Where the offense is 
a continuing one,^® such as a failure to restore a 
highway to its former condition, or construct a new 
highway in lieu of one taken, as required by $tat- 
ute,^"^ the statute of limitations does not apply, but 
the rule is otherwise where there is no act of 
continuous ivrongdoing.^® 

§ 196. Prosecution and Punishment 

a. In general 

b. Evidence 

c. Trial and judgment 

a. In General 

An indictment for obstructing a highway must allege 
with certainty every fact essential to show the commis¬ 
sion of the offense charged, and the material facts must 


25. Pa.-—Commonwealth v. Pennsyl¬ 
vania R. Co., 12 A 38, 117 Pa 637. 

61 C.J. p 737 note 29 

26. NT —^People v. New Tork Cent 
R Co, 6 ParkCr. 195. 

27. NT.—People v. New Tork Cenf., 
etc.. R Co, 74 N.T. 302. 

28. Ky.—Commonwealth v. Louis¬ 
ville. etc.. R. Co., 68 SW. 478, 702, 
109 Ky. 59, 22 Ky L. 672. 

61 C.J- p 737 note 32. 

22. Me.—State v. Gorham, 37 Me. 
461. 

N.J.—^New Tork, etc., R Go. v State. 
18 A. 1, 50 N.J.Law 303. aflgrmed 
23 A. 16S. 63 NXLaW 244. 

61 aJ. p 737 note 33. 

sa Pa—Commonwealth v. Pennsyl¬ 
vania R Co., 28 Pa.01st. 872. 

31- Pa.—Commonwealth v. Pennsyl¬ 
vania R. Co., 12 A. 38, 117 Pa. 637. 


32. Pa—Commonwealth v, Pennsyl¬ 
vania R Co, 7$ Pa.Super 389 

51 CJ p737 note 38. 

33. Ky.—Commonwealth v. Illinois 
Cent. R Co., 129 SW. 96, 138 Ky. 
749 

34. Tenn—Southern R Co v State. 
169 SW. 1173, 130 Tenn. 261, LR 
A.1915B 766. 

35. Ky.—^Louisville, etc, R Co. v 
Commonwealth, 149 SW. 898. 149 
Ky. 459. 

38. Pa.—Northern Cent R Co. v. 
Commonwealth, 90 Pa. 300- 

37. W.Va,—State V. Western Mary¬ 
land R Co., 81 SJE. 1039, 74 W Va 
256 

8& Xnd—State v, Baltimore, etc., R 
Co., 22 N.EL 207, 120 Ind. 298. 

51 C.J. p 788 note 42. 

39. Ark—St Louis, etc., R Cb- v. 
State. 11 SW. 1036. 52 Ark. 61- 
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N.T.—^People v. New Tork Cent R 
Co., 74 N.T. 302. 

40. Ark-—St Louis, etc* R Co. v. 
State, 11 S.W. 1035, 62 Ark 51, 

41. N.J.—State V. Lackawanna R 
Co, 90 A. 1103, 86 N.J law 62. 

51 C J. p 738 note 43. 

42- Pa—^Northern Cent R. Co. v. 
Commonwealth, 90 Pa. 300. 

43. Pa—Commonwealth v. Alleirhe- 
ny Valley R Co, 14 Pa.Super. 336- 

W.Va—State v- Ohio River R Co, 
18 SB 682, 38 W.Va. 243- 

44. Pa.—Commonwealth v. Allegrhe- 
ny Valley R Co., 14 Pa Super. 336. 

W.Va—State v, Ohio River R Co, 
18 SB 682, 18 W.Va. 242, 

4& Ky-—Lonisnlle, etc, R Co v. 
Commonwealth, 26 S-W. 636, 16 
Ky-L. 68. 

61GLJ. p 788 note 50. 
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be charged with such fullness as to show the complete 
offense. 

An indictment for obstructing a highway must al- 
lege with certainty^® every fact essential to show 
the commission of the offense charged,and the 
material facts must be charged wdth such fullness 
as to show the complete olTense.^s Where the of¬ 
fense consists in the omission of some duty which 
IS purely statutory, the duty of the railroad company 
to perform the act omitted must be averred It is 
not necessary to use the exact language of the 
statute if words of equii'alent import are used;50 
nor on an indictment under a statute for obstructing 
a public highway is it necessary to allege that the 
act was ^‘knowingly and willfully’^ done where the 
statute does not use this expression as an element of 
the offense,51 although the rule is otherwise w’here 
the statute requires that the obstruction must be 
■willful in order to constitute an offense.®^ An in¬ 
dictment for encroaching on the highway, which is 
not based on a statute imposing on railroads the 
duty to construct sufficient bridges or passages 
over its tracks so as not to impede travel, need not 
set out such statute.53 

If the acts alleged as constituting the offense 
might, under certain circumstances, be lawful, these 
circumstances must be negatived by proper aver¬ 
ments and, hence, *where the statute authorizes 
railroad companies to obstruct highways temporarily, 
an indictment for ohstrucung a highway must al¬ 
lege facts showing that the obstruction was not such 
as was authorized by statute-55 So, where a com¬ 
pany is authorized to construct its road across a 
highway, an indictment for maintaining a public 
nuisance in so doing must allege that the obstruction 
was maintained for an unreasonable length of 
time ;55 and, where a railroad company is authorized 


to construct a bridge across navigable waters, pro¬ 
vided it IS not so constructed as “to prevent” the 
navigation of such waters, an indictment which 
merely alleges that navigation is “obstructed and im¬ 
peded” is not sufficient.57 It has been held, however, 
that It is not necessary to aver that the railroad 
company had no license to occupy the highway,® s 
I or that it had not complied with the conditions of 
its franchise to cross the highway 59 

Any material variance between the allegations of 
the indictment and the proof is fatal to a convic- 
tion.5® Where an indictment charges the unlawful 
obstruction of a highway, in violation of statute, 
by maintaining a track across it so as to render such 
highway impassable, the state is not limited to show¬ 
ing that the highway was rendered impassable, but 
may show any unlawful obstruction.6^ 

b. Evidence 

The burden ts on the state to prove every essential 
element of the offense charged, and, on defendant rail¬ 
road company to establish any matter of affirmative de- 
fense 

In accordance with the rules of criminal pro¬ 
cedure, the burden is on the state to prove every es¬ 
sential element of the offense charged,and on de¬ 
fendant railroad company to establish any matter of 
affirmative defense.®^ The general rules of criminal 
procedure as to the admissibility®^ and sufficiency®® 
of evidence are applicable in prosecutions against 
railroads. 

c. Trial and Judgment 

On an indictment against a railroad company for ob- 
structing a highway, the question of the validity of the 
company’s charter cannot be raised or determined. 

On an indictment against a railroad company for 
obstructing a highway, the question of the validity of 


46- Ky.—^MaysviUe, etc., R Co. v. 

Commonwealth, 10 £y.Lu 818. 

51 ax P 738 note 52 

47. Iowa.—State v*. Chicago, etc., R. 

Co, 15 N.W. 259, 63 Iowa 508. 

51C J P 738 note 53 

4B- N.C—State v. Roanoke R, etc, 
Co, IS SB. 713, 109 NC. 860. 

51 C J P 73S note 54. 

46- N T.—^People V. New York Cent. 

R Co, 5 Park.Cr. 195. 

51 C.X p 738 note 55. 

50. Fla—^Palatka, etc, R. Co. v. 
State, 3 So. 158, 23 Fla 546. 11 Am. 
SR. 395. 

51 ax P 738 note 56. 

51. WVa—State v. Chesapeake, 
etc, R. Co., 24 WVa. 809. 

61 ax p 738 note 67. 

53. Fla—Savannah, etc, R. Co. v. 
State, 3 So. 204, 23 Fla. 579. 


S3- N J —State v, Lackawanna R. 

Co, 90 A 1103, 86 NJI^aw 62 
51 C X p 739 note 59. 

54. Iowa—State v. Chicago, etc., R 
Co, 19 N.W. 299, $3 Iowa 608 

51 C J. p 739 note 60. 

55. Ky—Commonwealth v. Illinois 
Cent. R. Co.. 47 SW. 268, 104 Ky. 
366, 20 KyX. 606. 

51 CX p 739 note 61. 

56- Ky.—Commonwealth v. Morgan- 
field, etc, R. Co.. 101 SW. 304, 126 
Ky 235, 30KyL 1274. 

51 OJ. p 739 note 62. 

57. Me—State v. Portland, eta, R. 
Co., 57 Me. 402. 

56. W Va.—State v. Dry Fork R. 
Co, 40 S.B 447, 60 WVa 236. 

59. WVa—State v. Western Mary-’ 
land B. Co,^ 81 S E 1039, 74 W.Va 
266. 

80. Ky.—^Louisville, eta, R Ca v. 

6S6 


Commonwealth, 149 SW 898, 149 
Ky 469 

51 C J. p 739 note 06. 

61. W.Va—State v. Western Mary¬ 
land R. Co, 81 SE 1039. 74 W.Va 
256. 

51 C X p 739 note 67. 

62. WVa—^State v Chesapeake, 

etc., R. Co, 24 W.Va 809. 

51 CX p 739 note 69. 

63. WVa—State v Western Mary¬ 
land R. Co, 81 S-E. 1039. 74 W.Va 
256. 

51 C.X p 739 note 70 

64. Ky—^Louisyille, etc., R Cp. v- 
Commonwealth, 149 S.W. 898. 149 
Ky. 469 

51 aXp 740, note Ti¬ 
es. Ky.—Illinois Cent R. Co. v. 
Commonwealth, 129 SW. 94, 138 
Ky 742. ,, , 

51 C X p 740 note 72. 
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the coTT.pany's charter cannot be raised or deter- 
niined.^® 

QiiTSthns for jury. On an indictment against a 
railroad company for obstructing a highway, where 
defendant claims to have constructed a new high¬ 
way in the place of the one appropriated, the q.:cs- 
t:on of the sufnciency of the new highway is for 
the juiy-;®" and, w’here a statute requires a rail¬ 
road company to construct crossings so as not to 
impede travel on the highway, and on an indictment 
for maintaining an illegal crossing it is shown that 
the width of the highway was somewhat narrowed, 
but it is not free from doubt as to whether it was 
such as to impede travel, the question is for the 
jur>\®^ 

Instructions. On the trial of an indictment 
against a railroad corporation for encroaching on a 
highw'ay, by constructing a bridge less than the width 
of the highway where its road crossed the high%va 3 " 
below grade, it was error for the court to charge 
that the question of defendant’s guilt depended on 
whether the bridge obstructed or hindered the en¬ 
joyment of the highw'ay by the public, independently 
of the further question whether the company had, in 


j compliance wdth the statute, restored the highway" 
• as nearly as might be to its former state, so as not 
I unnecessarily to impair its usefulness, since the lan- 
] guage of the charter implies that a railroad cross- 
j ing will, to some extent, impair the usefulness of the 
road.^® 

I On an indictment for obstructing a 

j highwa 3 r, a judgment can be rendered requiring the 
, removal of the obstruction."® although, where the 
illegahtj" of the obstruction is due merely to the 
manner in which the railroad w-as constructed, the 
j judgment should permit the company to make such 
changes as wrill prevent the railroad from obstruct- 
; ing travel, rather than order its absolute removal 
t from the highw^aj" On an indictment for breach 
j of a statutorj" dutj: to reconstruct a highw-ay in lieu 
; of one taken, however, the sentence cannot require 
the company to remove the obstruction from the 
old road or to construct a new one, but can go no 
further than to punish for the offense committed^s 
The confirmation by statute of the iflegal location 
of a railroad in a highway is no ground for arrest¬ 
ing judgment on an indictment for a nuisance by 
such obstruction on Tvhich the railroad company has 
been convicted before the passage of the statate.^^ 
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§ 197. Right to Alienate or Transfer Fran¬ 
chises or Property Generally 

The power of a railroad company to alienate or trans¬ 
fer its property and franchtees is governed by the general 
principle that a corporation may exercise only such pow¬ 
ers as are expressly conferred or necessarily Implied as 
fairly Incidental thereto, and a company cannot, without 
legislative authority, alienate its franchises or property 
necessary for the exercise thereof. 

The power of a railroad company to alienate or 
transfer its property and franchises is governed by 
the general principle that a corporation may exer¬ 


cise onl 3 " such powers as are expressly conferred or 
necessarily implied as fairly incidental thereto 
and, further, that a charter to operate a railroad 
is granted primarily in the interest of the public, and 
its acceptance imposes on the company certain ob¬ 
ligations to the public from which it cannot volun¬ 
tarily absolve itself,^® so that, although the legisla^ 
ture may authorize such alienation either in whole 
or in part,^® a company cannot, without legislative 
authority, aKenate its franchises or property neces¬ 
sary for the exercise thereof,or by contract,^® 


ee. Pa-—Commonwealth r. Philadel¬ 
phia, etc., R. Co., Z3 Pa.Super. 235. 

C7. W.Va,—State v. Monongahela 
River R. Co., IS SJ5L B19, 87 W.Va, 
108. 

68. Pa.—Commonwealth ▼- Phila¬ 
delphia, eta, R. Co., S3 Fa.Super. 
235, 

69, N.T.—People ▼. New York, etc., 
R, Co., SSI NT. 266, 270- ^ 

61C.J.p740noteV7. 

TOt Pia.—Commonwealth v. Phila¬ 
delphia,* etc- R. Co., 33 PaJSuper. 
452. 

51 GLJ. p 740 note 73L 


71. Fla.—Palatka, etc., B. Co. ▼- 
State, 3 So. 158, 23 Fla. 546, 11 
Am.SR. 305. 

72, Pa-—Pittsbnrerh, etc^ R. Ca ▼- 
Commonwealth, 101 Pau 192 —Com¬ 
monwealth T. Allegheny Valley R. 
Co., 14 Pa.Sizper, 336. 

78. Maas—Commonwealth v. Old 
Colony, etc,, B. Co., 14 Gray 33. 

74. N.J .—Stodrton ▼- New Jersey 
Cent. R. Co., 34 A- 364, 50 K.J.R 12 . 
52,17 LR-A- 37. 

51 a J. p 741 note 37. 

7& U.S.—Central Transp. Cb. t. 
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Pullman's Palace Car Co., Pa., 11 S. 
Ct 478, 139 C S 24, 35 UBd. 55. 

51 Cjr. p 741 note 3S. 

7& Mass.—^East Boston, etc., R. Co. 
V. Eastern R. Go., 13 Allen 422. 

77. Ga—South Western R. Co. t, 

Benton, 58 BM.2A 305, 206 6«u 770, 
certiorari denied 71 SXlt. 44, 340 
V S. 815, 35 HEd.-- 

51 CLJ. p 741 note 1. 

78. Colo.—Pueblo, eta, R. Co. v. 
Taylor, 6 Cola 1, 45 Atn-R. 512. 

51 CLJ. p 741 note 2. 

Lease to another railroad see infra 
{ 203 et seu. 

Sale or conveyance see infra S 199 
et seq^ 
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or otherwise*^® absolve or incapacitate itself from 
the proper performance of its public duties, or 
delegate them to another;®® nor can a company, 
which has been granted a franchise to construct a 
public road, farm out a part of its franchise so as 
to enable a private individual to construct a part 
of such road on its right of way and operate it for 
his own benefit as a private road.®^ 

B. SALES 

§ 199. Right to Sell or Purchase 

A railroad company cannot, without legislative au- 
thority, sell its franchise to be a corporation, or Its road 
and franchises for maintaining and operating it, or any 
real estate acquired and held solely for the purpose of 
exercising such franchises, and the same rule applies to 
the right to purchase the road, property, and franchises 
of another company. 

A railroad company cannot, without legislative au¬ 
thority, sell its franchise to be a corporation,®® or 
Its road and franchises for maintaining and operat¬ 
ing it,®® or any real estate acquired and held solely 
for the purpose of exercising such franchises.®^ The 
same rule applies to the right to purchase the road, 
property, and franchises of another company.®^ 

To constitute a valid sale there must be both a 
power to sell in the vendor and a power to pur¬ 
chase in the vendee,®® and a charter provision au¬ 
thorizing a particular company to purchase any 
other railroad confers no authority on any other 
company to sell to it,®^ but a provision authorizing 
it to purchase the property and franchises of a par¬ 
ticular company impliedly authorizes the latter to 
sell.®® 


93. N.M —Southern Pac R. Co v. 
Bsquibel, 20 P. 109, 4 NM. 337 

Tex—Grulf, etc, R Co v. Moms, 4 
S.W. 156. 67 Tex 692. 

94. N.C—^Manning v. Atlantic, etc, 
R. Co, 125 S 555, 188 N.C. 648 

51 C.J P 742 note 23. 

99. ITS—^Mackintosh v. Flint, etc, 
R. Co, C.C Mich, 34 F. 582. 

51 C.J. P 742 note 24. 

96- NM.—Southern Pac. R Co. ▼. 
Bsquibel, 20 P. 109, 4 N.M. 837. 

97. tJS.—^Louisville, etc., R Co- v. 
Commonwealth, Ky., 16 S.Ct. 714, 
161 XT S. 677, 40 L.Ed 849. 

Ind.—Tippecanoe County v- Lafay¬ 
ette, etc, R. Co., 50 Ind 85. 

98. Tex.—^Bast Line, etc, R. Co. v. 
State, 1J2 S.W. 690, 75 Tex. 434. 

99. Ark.—State R. Commission v. 
Saline River R. Co., 177 S.W. 896, 
119 Ark. 239. 

1. Ala.—Spence v. Mobile, etc., R. 

Co , 79 Ala 576. 

51 C J. P 743 note 30. 
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79- Mass —^Attorney General v Bos¬ 
ton, etc. R Co, 124 ^.E 257, 233 
Mass 460. 

51 C J. p 741 note 5. 

80. U.S —Central Transp. Co. v. 
PuUman's Palace Car Co. Pa, 11 
act. 478, 139 US 24, 35 LEd 65. 

81. Pa.—Appeal of Stewart, 66 Pa. 
413. 

82. N T.—Welch v Old Bomimon 
Min, etc., Co., 10 N.T S. 174. 66 
Hun 647. 

51 C J. p 741 note 11. 

83. US—^Louisville, etc, R. Co. v. 
Commonwealth, Ky, 16 S Ct 714, 
161 US 677. 40 L.Ed 849. 

61 C J. p 741 note 12. 

84. Ill.—Chicago, etc., R. Co. v. En- 
glestein, 164 KE 189, 333 HI. 117. 

61 C J P 741 note 13. 

86. JN'C.—^Manning v, Atlantic, etc, 
R. Co, 125 S.B 666, 188 N.C. 648. 
51 C.J P 742 note 14, 


86. Tex.—East Line, etc., R Co v. 
Rushing, 6 SW. 834, 69 Tex. 306. 

87. Md,—State v. Consolidation Coal 
Co, 46 Md. 1. 

88. Conn —^New York, etc, R. Co. v. 
New York, etc, R. Co., 52 Conn 
274. 

89. Ill—^People V. City of Chicago, 
182 N.E 419, 349 Ill. 304. 

51 C.J p 742 note 18. 

Sale to competitor 

Statute authorizing railroads to 
sell properties to domestic corpora¬ 
tions empowered to ■purchase such 
properties was held not obiectionable 
because not expressly prohibiting 
sale to competitor.—^People v. City 
of Chicago, supra. 

90. N.C.—^Manning v. Atlantic, etc,, 
R. qo., 126 S.E. 6p6, 188 Na 648. ^ 

91. N.C.-^Manmng t. Atlantic, etc., 
R. Co, supra. 

,92. N J.—^Elkins v Camden, etc., R 
Co., 36 N.J.BQh6. 


Authority to sell a railroad or to purchase the 
road of another company is in some cases conferred 
in express terms ®® Express authority to sell need 
not have been conferred exclusively by an express 
amendment of the selling corporation’s charter,®® 
but a grant of power in another mode may be suffi¬ 
cient ®t Authority to sell or purchase cannot be 
implied from authority to lease®® or mortgage,®® or 
generally, although the contrary has been held,®^ 
to consolidate,®® or make running arrangements,®® 
or connect or unite with,®7'other roads; nor can a 
prohibition against a sale to a parallel or com¬ 
peting line be construed as authority to sell to a 
company whose road is not parallel or competing ®® 
The right of a railroad to take up its rails and dis¬ 
pose of them will not be implied from a court rul¬ 
ing that an order of the railroad commission re¬ 
quiring the road to operate at a loss was unreasona¬ 
ble,®® 

Even in the case of express authority to sell or 
purchase, the right cannot be extended beyond the 
provisions of the statute,1 as where the statute refers 


§ 198, Constitutional and Statutory Provi¬ 
sions in General 

Constitutional and statutory provisions authorizing 
a railroad to sell the road or to purchase the road 
of another are discussed infra § 199. Provisions au¬ 
thorizing the making or taking of a lease are dis¬ 
cussed infra § 208, and authority to consolidate infra 
§ 235. 

Examine Pocket Parts for later cases. 
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only to connecting lines^ or companies of the same 
state 2 So, a statute authorizing a company which 
IS unable to complete its road to sell to another com¬ 
pany does not authorize the sale of a completed 
road;^ and a statute authorizing a company to 
purchase any railroad “constructed” by any other 
company, if the roads of such companies are con¬ 
nected or continuous, does not authorize one com¬ 
pany to purchase the property and franchises of 
another prior to the construction of its road 5 It 
has also been held that a grant of power to a com¬ 
pany to locate and construct branch roads does not 
confer any authority to purchase and operate a 
road already constructed under a different charter,^ 
but that a company authorized to construct a line 
of railroad on a particular route and to purchase 
property of all kinds may purchase as a part of its 
line a road already constructed on a part of the 
route authorized.^ A company, although authorized 
to sell its road, has no power to sell its conditional 
stock subscriptions, where the condition has not 
been performed so as to entitle the purchaser to per¬ 
form it and enforce the subscription and there 
can be no sale of the right of way apart from the 
franchise to operate the road to one having no nght 
to exercise such franchise.^ 

Authority to sell franchise. The legislature may, 
subject to any constitutional limitations and restric¬ 
tions, authonze one railroad company to purchase 
from another even its franchise to be a corpora- 
tion.^0 

Ratification. The sale of a railroad, although 
made without legislative authority, may be ratified 
and rendered valid by a subsequent legislative en- 
actment-^i 

§ 200. - Continuous or Connecting Lines 

A atatute authorizing the purchase of connecting 


lines does not require a technical sale, but any contract 
or agreement by which a railroad acquires such fines In 
a lawful manner is sufficient. 

A statute authorizing the purchase of connecting 
lines does not require a technical sale,^- but any 
contract or agreement by which a railroad acquires 
such lines in a lawful manner is sufiicient.^^ There 
is authority for the luew that, where a railroad com¬ 
pany, by reason of a lack of proper running arrange¬ 
ments with other roads, is unable to pay its ex¬ 
penses, and it appears unavoidable that it must go 
to sale, either under a mortgage or under judgments 
obtained by its general creditors, there is nothing 
■wrong or fraudulent in connecting companies com¬ 
bining and forming an association for purchasing it, 
and for operating it, tmder such arrangements as 
will give it through connections, enable it better to 
serv-e the public, and afford profit to its owners.^^ 

§ 201. - Parallel or Competing Lines 

The state may prohibit the sale of a railroad to a 
company owning a parallel or competing line, or restrict 
a general power to sell previously given so as to exclude 
sales to such companies where the right has not been 
acted on. 

The State may prohibit the sale of a railroad to a 
company owning a parallel or competing line,i® or 
resinct a general power to sell previously given 
so as to exclude sales to such companies where the 
right has not been acted on.^® Accordingly, in some 
jurisdictions there are constitutional or statutory 
provisions expressly prohibiting a company from 
purchasing or acquiring control of a parallel or 
competing line,^'^ the object being to promote com¬ 
petition and prevent monopolies.^® Such a pro¬ 
hibition cannot be evaded by letting the transfer 
take the form of a judicial sale,!® or a long-term 
lease with the power of renewal,^® or the purchase 
of a controlling interest in the stock of such com¬ 
pany,®! or by interposing a nominal trustee as 


a. Tex—^East Line, etc, R Co. v 
State. 12 SW. 690, 75 Tex. 434— 
East Line. etc.. R. Co v. Rushins, 
6 S W. 834, 69 Tex. 306. 

3. Ga.—^Upson County R. Co. v 
Shannan. 37 Ga. 644. 

4. V S.—^Macklntoali v. Flint, etc., 
R. Co., aC.Micli, 84 P. 682, 

8. Keb.—Clarke v. Omaha, etc,. R. 

Co., 4 Neb. 458. 6 Neb. 314. 

Sm NJ,—^Elkins V. Camden^ etc, R. 

Co, 36 N J.Eq. 6. 

51 C J. p 743 note 35. 

7- XT.S.—^Branch v. Jesup, Ga., 1 S. 

Ct. 495, 106 TJ.S. 468, 27 I*Ed 279. 
8. Ohio.—Toledo, etc., R. Co v. 
Hinsdale, 16 N^l. 665, 45 Ohio Gt 
556. 

9- U.S.—^ESast Alabama, etc., R. Co. 
74 C.J.S.—44 


V. Doe. Ala, 5 SCt, 869. 114 TJ.S. 
840. 28 L Ed. 186. 

61 C J. p 743 note 38. 

10. Ohio —State v. Sherman, 22 
Ohio St 411 

51C J. p 743 note 39. 

11. ni—^Hatcher v. Toledo, etc, R- 
Co. 62 Ill. 477. 

RI—Boston, etc., R Oo v. New 
York, etc, R. Co, 13 R I. 260. 

12. Ill —Chicago, eta, R, Co. v. 

Doyle, 100 NJBI 278, 256 Ill 514. 

13. HI.—Chicago, eta, R. Co. v. 

Doyle, supra- 

14. IUCoj—R ltchen v. St. Louis, etc, 
R. Co., 69 Mo. 224. 

15- Tex.—East Llpe, eta* R. Oo. v. 

Rushing. 6 SW. 834, 69 T&L ZQ6. 

16. TJ.S.—Louisville, eta, R. Oa v. 
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Commonwealth. Ky, 16 S.Ct. 714, 
161 US 677, 40 LEd 849—Pears¬ 
all V Great Northern R, Co, Minn, 
16 set 705. 161 US. 646, 40 LEd. 
838. 

17. Ky—Commonwealth v. Louis¬ 
ville. etc, R. Co., 146 S.W. 767, 148 
Ky. 94 

51 C J. p 743 note 46. 

18. Pa.—^Pennsylvania R. Co. v. 
Commonwealth, 7 A. 36A 8 PiuOas. 

I 83. 

51 C.J. P 743 xiote 47. 

19W U.S.—Louisville, ato, R. Oo v. 
Commonwealth, 16 S.Ct. 714, 

161 U.S. 677, 40 LEd. 349. 

aOr Ind^—Tipt»ecaiioe County v. Laf- 
ayetta etcu, R. Co., SO Xnd. 85. 

21. Pa.—Pennsylvania R. Co. v. 



§§ 201-202 


RAILROADS 


purchaser ;22 and stockholders have no such right 
to sell their stock as will prevent the granting of an 
injunction to prevent a company from obtaining con¬ 
trol of a competing line.^^ Independently of express 
prohibition, such purchases are contrary to public 
policy.^** 

Lines within prohibition. In order to be within 
the prohibition of the constitutional and statutory 
provisions referred to, the roads need not be parallel 
in a strictly mathematical sense,-® and may be com¬ 
peting, although not parallel,2® or may be compet¬ 
ing by reason of their relations with, control, or 
management of lines other than their own 27 Lines 
still under construction and uncompleted may be 
within the prohibition,28 but lines running in dif¬ 
ferent directions, and which do not run through and 
serve the same territory and are not competitors 
for business, are not,29 although a distant point 
may be reached by such lines through their con¬ 
nections. A company may, for the purpose of 
facilitating and enlarging its business, acquire land 
and build an additional road parallel to its own.^i 

In determining whether they are parallel or com¬ 
peting, the lines which the companies are authorized 
by their charters to construct as well as those which 
have been actually constructed must be considerecL32 

Construction, Constitutional and statutory provi¬ 
sions prohibiting acquisition of competing lines 
should be reasonably construed according to the pur¬ 
poses of their enactment and their application 
limited accordingly. 2 3 Penal statutes must, in ac¬ 
cordance with the general rule, be strictly con¬ 
strued 34 
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§ 202. - Subscription to, or Purchase of, 

Stock 

A railroad company has no right to become an incor- 
porator or subscriber to the stock of another railroad 
company, or to invest its corporate funds In the purchase 
of such stock, except where it is authorized to do so by 
Its charter or statute. 

While a railroad company may take stock of an¬ 
other railroad company by way of security for a 
debt,35 at has no right to become an incorporator or 
subscriber to the stock of another railroad com- 
pany,36 or to invest its corporate funds in the pur¬ 
chase of such stock,37 particularly where the ob¬ 
ject IS to secure an interest in the management of 
such road,3 8 except where it is authorized to do so 
by its charter or statute ;3 9 and independently of 
the right to hold stock in another corporation the 
rule against the sale or purchase of a railroad with¬ 
out legislative authority prevents one railroad com¬ 
pany from acquiring the virtual ownership or con¬ 
trol of another by the acquisition of a controlling 
interest in its stock.40 

If a statute authorizes a company to acquire by 
purchase or other lawful contract the road and 
franchises of any other company, however, it may 
purchase a majority of the stock of another com¬ 
pany for the purpose of gaining the control and 
practical ownership thereof,4i and, where a statute 
authonzes one company which is unable to complete 
the construction of its road to sell it to another com¬ 
pany, such other company may purchase a control¬ 
ling interest in its stock.42 xhe legislature may, 
under a power reserved to alter or amend a charter, 
authorize one railroad company to subscribe to, or 


Commonwealth, 7 A. 36S, 8 Pa.Cas 
83. 

51 C J. p 748 note 50. 

22. Pa.—Pennsylvania K. Co. v. 

Commonwealth, supra—Common¬ 

wealth V. Beech Creek, etc, B, Co, 
1 Pa-Co. 323, affirmed T A. 874, 3 
Fa.Cas. 100 

23. Pa.—Pennsylvania R. Co. v. 
Commonwealth, 7 A. 368, 3 PaCas. 
83. 

24k 6a—Central H. Co. v. Collins, 40 
Ga. 582. 

51 aj. p 744 note 63. 

25. Ky.—^Louisville, etc., R, Co. t. 
Commonwealth, 31 S.W. 476. 97 Ky. 
676, 17 Ky.L. 427. 

26. Tex.—^Bast Line, etc., R Co. v. 
Rushinir. 6 S.W. 834. 69 Tex. 306. 

27- Tex—Bast Line, etc., R. Co. v. 

State, 12 S W. 690, 76 Tex. 434. 

51 C J. p 744 note 57. 

2a Ohio,—State v. Cleveland, etc.. 
R Co., 13 Ohio Cir.Ct.,N.S.. 146, 
32 Ohio Cir.Ct. 147. 

61 C.J. p 744 note 58. 


29. Ky—Commonwealth v. Louis¬ 
ville, etc., R. Co. 146 SW. 767, 148 
Ky. 94. 

51 C.J p 744 note 69. 

30. m. —Chicagro, etc., R. Co. v. 
Pranzen, 122 lsr.B. 492, 287 Ill. 346. 

31. Ill—Chicago, etc, R. Co. v. Chi¬ 
cago, etc, R. Co, 71 NJSl 1017, 211 
Ill 352. 

51 C J P 744 note 61 

32. Ill—^Illinois State Trust Co. v. 
St Louis, etc, R. Co., 76 N^.E 662. 
217 m. 504. 

Pa —^Pennsylvania R. Co. v. Com¬ 
monwealth, 7 A. 368, 3 Pa.Oas. 83. 

33. US—Kimball v. Atchison, etc., 
B. Co., C.C.MO., 46 F. 888. 

Ill—^lUlnols State Trust Co. v. St. 
Louis, etc., R. Co., 76 NB. 662, 217 

HI. 564 

34. Ky.—Commonwealth v. Louis¬ 
ville, etc., R. Co., 146 S.'W'. 767, 148 
Ky. 94. 

51 C J. P 744 note 65. 

35. N.T.—^Mllbank v. New Tork; 
etc., R. Co., 64 HowPr. 20. 
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3a Mass.—Williains v. Johnson, 95 
NB 90, 208 Mass 544. 

61 CJT, p 744 note 68. 

37. Ga —Hazelhurst v. Savannah, 
etc., R. Co, 43 Ga. 13. 

61 C.J. p 744 note 69. 

sa Ga—Central R. Co. v. Collins, 
40 Ga 582. 

51 C.J. p 744 note 70. 

39. N.T.—Oelbermann v. New Tork, 
etc., R. Co., 29 N.T.S. 646, 77 Hun 
332. 

51 C.J. p 744 note 7L 

40u Ga.—Central R. Co. v. Collins, 
40 Ga. 682. 

Njr.—Blkins V. Camden, etc„ R. Co, 
36 N.J.B(i. 6. 

41. U.S.—^Llsman V. Knickerbocker 
Trust Co., Mich., 211 F. 413> 128 
C.CA. 86. 

N.T.—Wehrhane *v. NashviHe, etc., 
R. Co., 42 non 660, 4 H.T.St.R. 541. 

42. Mich.—Dewey v, Toledo, etc., R. 
Co., 51 N.W. 1063, 91 Mich. 851. 
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purchase stock of, another company,^3 tut the right 
to do so will not be implied but must be clearly con¬ 
ferred.'*^ 

A statute authorizing one company, for the pur¬ 
pose of forming a connection, to aid another in the 
construction of its road by means of a subscription 
to Its capital stock does not authorize a purchase of 
the stock of such company from its stockholders,^5 
or the purchase of the capital stock of a company 
other than a railroad company.*^ a provision for- j 
bidding a corporation to engage in business other 
than that expressly authorized does not prevent a 
radroad company from purchasing stock in other 
kinds of corporations.^^ jn passing on such trans¬ 
action the courts will have regard to their objects 
and purposes rather than the means by which they 
are effected.^® Under some statutes, a railroad may 
own capital stock of a motor transportation company 
and enter into a working agreement with such com¬ 
pany *3 

Stock of connecting line. Ownership by a rail¬ 
road company of the stock of a connecting line®® or 
feeder^i has been held not to be illegal. Statutes in 
some jurisdictions authorize railroads to purchase 
stock in connecting lines, 52 and a statute authoriz¬ 


ing a railroad to purchase stock in any railroad 
whose line connects with its own applies to the pur¬ 
chase of stock of a foreign as well as a domestic 
company.53 

§ 203. —— Consent and Rights of Stock¬ 
holders 

The consent of the stockholders of a railroad com* 
pany, that seeks to sell, or purchase the road or the 
1 controlling interest in, the stock of another company, is 
I a prerequisite to the validity of such sale cr purchase^ 
even where the sale or purchase is authorized by statute. 

The consent of the siockholders of a railroad com¬ 
pany, that seeks to sell its road, or purchase the 
road or the controlling interest in, the stock of an¬ 
other company, is a prerequisite to the validity of 
such sale®^ or purchase,55 even where the sale or 
purchase is authorized by statute.56 "Where the sale 
or purchase is authorized and there as no provision 
to the contrary, the consent of a majority of the 
stockholders is sufficient,®^ but statutes in some ju¬ 
risdictions control the matter.®® Stockholders of 
one of the contracting railroads may sue to enjoin 
an ultra vires sale or purchase,®® or, pending an 
inquirj’ into the adequacy of the consideration, a 
contemplated sale of the road.®® 


43. NY—'White V. Syracuse, etc, 
R Co. 14 Barb 659. 

44. Ga —^Hazelhurst v. Savannah, 
etc., R Co. 43 Ga 13 

45. Ohio—Columbus, etc, K. Co. v 
Burke, 10 Ohio Dec, Reprint, 136, 
19 Cine L Bui 27. 

46. Ohio—Columbus, etc, R. Co v. 
Burke, supra. 

61 aJ. P 746 note 79. 

47. Mo—State v Missouri Pac R 
Co, 144 SW S63, 241 Mo 1. 

61 ax p 746 note 30. 

4a NX—^Elkins v. Camden, etc., R 
Co,36N.XEq 5. 

49. Ohio.—Cleveland, Columbus & 
Cincinnati Highway v. Public Util¬ 
ities Commission, 60 N.E 2d 166, 
144 Ohio St. 557. 

50. Mo—State v. Missouri Paa B 
Co., 144 SW 863, 241 Mo 1. 

N.T—People v. Public Service Com¬ 
mission, 183 N.Y.S. 930, 193 App 
Div 322. 

51- Ohio—State v. Hocking Valley 
H. Co., 8 Ohio App. 450. 

5a Ean.—Atchison, etc, R. Co. v. 
Cochran, 23 P. 161, 43 Kan. 225, 
19 Am SB. 129, 7 L.RA. 414. 

51 CJT. p 745 note 84. 

58. UiS.—Venner v. Atchison, eta, 
R. Co., eCKan., 28 F 581, appeal 
dismissed 9 S.Ct. 804, 131 US. 449, 
83 UEd. 221. 

64. B.I.—^Boston, etc, R Corp- v.^ 
New York, eta, R. Co., 13 RX. 260. 


55. U S —^Nashua, etc, R. Corp v. 
Boston, etc, R Corp. Mass, 10 S. 
Ct 1004, 136 US 366. 34 I*Ed 363 
51 C J p 745 note 87. 

5a U.S,—Mackintosh v Flint, eta, 
R. Co., CCMich, 34 P. 682 
RI—^Boston, eta, R Corp v New 
York, etc, R. Co, 13 RI. 260 

57. Ky.—liouisville. etc, R. Co v 
Jarvis, 87 S.W. 759, 27 Ky.L. 986. 

51 C X p 746 note 89 

58, Ga—South Western R Co. v. 

Benton, 68 S E 2d 905, 206 Ga. 770, 
certiorari demed 71 S.Ct- 44, 340 
U.S 815, 96 LEd -w 

51 C J. P 746 note 90- 
Antendzaent to authorize sale by ma¬ 
jority stockholders 

( 1 ) Where charter granted by 
state to a railroad corporation does 
not itself contain authority to corpo¬ 
ration to sell its franchise and prop¬ 
erty, and state does not therein or by 
general law in force at time charter 
is granted reserve right to change, 
alter, or modify charter, it cannot 
thereafter by specidc amendment .au¬ 
thorize such a sale without unazu- 
mous consent of stockholders.— 
South Western R. Co- v. Benton, su¬ 
pra. 

(2) Where United States supreme 
court held that Question of whether 
ssJe by defendant rallroaA of its 
franchises and properties was re- 
Quired to he authorized by unani¬ 
mous consent or by majority vote 
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only of its stockholders was one to 
be deterzmned by state courts and 
state courts held unanimous consent 
to be necessary under charter grant¬ 
ed to such corporation and under 
state law, it would not be assumed 
by state supreme court that either 
interstate commerce commission or 
federal courts would override and 
nullify such judgment on application 
made by defendants, and sustaining 
of demurrers to amendments to de¬ 
fendant's answers based on such al¬ 
legations was not error.—South 
Western R. Co v. Benton, supra. 

mnor dumges in roadbed 
Statutory provisions authorizing 
sale of part of railroad or extension 
thereof only with consent of stock¬ 
holders were held inapplicable to mi¬ 
nor changes in roadbed and method 
of operation made necessary to en¬ 
able railroad to use union passenger 
station.—^Atwater v- Wheeling & I 4 . 
E. Ry. Co, CCA.Ohlo. 56 F.2d 720. 

59- Ga—^South Western R, Ca v. 
Benton, 58 SEl2d 905, 206 Ga. 770. 
certiorari denied 71 S.Ct 44, 340 U. 

S. 815, 95 l 4 .Bd.-- 

51 OX. p 746 note 91. 

Sajoiaiiig ztookboldemP meeitiag 
Ga.—South Western R. Co, v. Ben¬ 
ton, supra. 

60. Ala.—South, eta, R Co. v. Gray, 
49 So 347,160 Ala. 497. 

51 C X- P 746 note 92. 
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Estoppel. Stockholders may be estopped to ques- 
tion the validity of a sale or purchase, or to have it 
■declared invalid.®^ 

Stock of dissenting stockholder. An unauthorized 
attempted sale by the majority of the stock of mi¬ 
nority stockholders may be enjoined by the latter 62 
Under a statute permitting a railroad corporation 
to petition for valuation of the stock, a dissenting 
minority stockholder may petition for an appraisal 
of his stock,63 2 Lnd, where the sale is made subject 
to the rights of the dissenting stockholder, the pur¬ 
chaser will be required to pay the excess value to 

him 64 

Vendor's lien. When one company sells its right 
of way to another, a stockholder of the vendor 
company is not entitled to a vendor’s hen on the 

property.65 

§ 204. Requisites and Validity of Convey¬ 
ance or Contract to Convey 

Where the sate Is authorized, a conveyance executed 
by the proper officers and under the corporate seal of 
the railroad corporation is prima facie valid. 

General principles relating to deeds and the formal 
execution of corporate contracts govern in determin¬ 
ing the validity of a conveyance of a railroad as 
affected by its formal requisites and mode of execu¬ 
tion 66 Where the sale is authorized, a conveyance 
executed by the proper officers and under the cor¬ 
porate seal of the corporation is prima facie valid.67 
Noncompliance with the requirements of the statute 
authorizing the sale that all the debts of the vendor 
shall first be paid will not invalidate the sale, where 
the amount of such debts is inconsiderable and the 
purchasing company agrees to pay them,68 

Estoppel. Where the sale is authorized, the vendor 
company will be estopped to deny its validity, al¬ 
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though there were irregularities in the proceeding, 
if the sale has been fully executed without question 
of its validity,69 or if the purchasing company has 
been permitted without objection to take possession 
of the road and make improvements thereon and 
an estoppel to question the validity of the sale may 
also exist against nonconsenting stockholders, as 
discussed supra § 203, or creditors of the company.'^i 

§ 205. Construction and Operation 

The property and rights included under a sale of a 
raifroad or of railroad property depends on the inten¬ 
tion of the parties as shown by the terms and proper 
construction of the conveyance. 

The property and nghts included under a sale of 
a railroad or of railroad property depends on the 
intention of the parties as shown by the terms and 
proper construction of the conveyance,construed 
m connection with, and subject to, the provisions of 
the statute authorizing the same,73 and in connection 
with other instruments executed as part of the 
same transaction.^^ Generally speaking, the pur¬ 
chaser takes only what is descnbed in the deed of 
conveyance,'^® and m the conveyance of a railroad 
and its "appurtenances” a separate road or interest 
therein cannot pass as an appurtenance to the road 
conveyed ,*^6 ^or will land pass as appurtenant to 
other land, or property of the same class or kind 
as appurtenant to that conveyed.^^ 

The sale of a railroad does not pass the franchise 
of being a corporation's or work a dissolution of the 
company.'^® ^ demise of all personal property of a 
railroad includes an equitable or contingent right to 
receive a possible surplus remaining from the pro¬ 
ceeds of a foreclosure sale after satisfaction of the 
debt.66 In a conveyance of railroad property it is 
not always practicable to require a specific descrip¬ 
tion by metes and bounds of all grounds used for 


#61. Md-—^Pennsylvania R. Co. v. 
Mims, 87 A. 1062, 120 Md. 461, 88 
A 310, 120 Md. 612 
51 C J P 746 note 93. 

62. Ala.—South, etc., B. Co, v- 
Gray, 49 So 347, 160 Ala 497. 

63. N.H.—^Hackett v. Boston & M. 
R. R, 67 A.2d 266, 95 NH. 46. 

<64. —Hackett v. Boston & M 

BU R., supra. 

65. Iowa.—Cross v. Burlington, etc, 
R. Co, 12 N.W.- 71, 58 Iowa 62. 

66. Mich.—^Toung v. Toledo, etc, B 
Co, 43 NW 632, 76 Mich 485. 

51 C J. P 746 note 98, 

, 67. Mo.—Atlantic, etc., R. Co. v. St. 

Louis, etc, R Co, 66 Mo 228. 
oGS. Iowa—^Mahaska County R Co 
V Des Moines Valley R. Co., 28 
Iowa 437. 


69. Ark.—^Little Rock, etc, R. Co v. 
Little Bock, eta, B Co., 36 Ark 
663. 

51 C J. p 747 note 2. 

70. Iowa.—Mahaska County R Co 
V. Des Moines Valley B. Co., 28 
Iowa 437, 

71- U.S—Pogg V. Blair, Mo.. 10 S. 
Ct 338, 133 U S. 634, 33 L Ed. 721 

51 C J. p 747 note 5, 

72- - La.—^Louisiana B, etc, Co v. 
Coushatta, 48 So 532, 122 La. 1079. 

61 C.J. p 747 note 6. 

73, Tex—^Texas Southern R Co. v 
Harle, 106 S.W 1107, 101 Tex. 170. 

51 C.J. p 747 note 7. 

74. US—^McCulloch v. Canadian 
Paa By. Co, D.CMinn, 53 F.Supp 
634. 


75. U S —^Philadelphia Inv. Co v. 
Ohio, eta, B Co., C.C.Ohio, 41 B 
378. 

78. Pa —Philadelphia v. Philadel¬ 
phia, etc, B Co., 58 Fa 253. 

77. US—Philadelphia Inv. Co. v 
Ohio, eta, R. Co. C.C Ohio. 41 P 
878. 

78. Miss.—Arthur V- Commercial, 
etc, Bank, 17 Miss. 394, 48 AmD. 
719. 

79. Miss —Arthur v. Commercial, 
eta. Bank, supra 

Dissolution by sale of property gen¬ 
erally see supra 9 18. 

sa Mass —Gray v Massachusetts 
Cent R. Co. 50 NB. 549, 171 
Mass. 116. 
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cl'jpots, side tracks, and the hke,^^ and the description 
will be held sufficient to convey title if it is such 
that the property intended to be conveyed can be 
identified and distinguished from ail other prop- 

crt3’.S2 

§ 206, Rights and Liabilities of Purchasers 

a. In general 

b. Debts, contracts, and personal obliga¬ 

tions 

c. Covenants or conditions in grant of 

right of way 

a. In General 

A railroad company which purchases the road of 
another must carry out and perform the c^aarter obliga¬ 
tions and public duties of its vendor, and takes the road 
subject to any limitations and conditions Imposed on the 
rights exercised by the grantor. 

A railroad company which purchases the road of 
another must carry out and perform the charter 
obligations and public duties of its vendor,S3 and 
takes the road subject to any limitations and condi¬ 
tions imposed on the rights exercised by the gran- 
tor,S4 including any limitation or restriction as to the 
rates chargeable on the road for transportation by 
the vendor.ss Special statutory exemptions or priv¬ 
ileges of the vendor,*® such as an immunity from tax¬ 
ation,**^ or the right to fix and determine the rates 
for transportation,** do not, in the absence of ex¬ 
press statutory provision, pass to the purchasing 
company, particularly where the charter of the pur- 
chasmg company provides that it shall be subject to 
all the laws applying to railroad companies general¬ 
ly.** 

Where a contract for the purchase of land by a 
railroad provides for determination of compensa¬ 


tion by commissioners in accordance with the pro¬ 
visions of a statute, the court cannot, after appoint¬ 
ing such commissioners, require them to conduct the 
j proceedings in a manner different from that agreed 
I on.9* Where a railroad company is authorized to 
purchase stock of another company, it is entitled to 
\ vote on such stock^i and will be liable for assess- 
^ ments thereon.*^ 

I 

As to z'cndor, Conve 3 *ance of a majority of the 
stock of a railroad is not a sufficient compliance 
with a contract calling for conversance of perfect 
title to the railroad, and the vendor is liable for 
any amount expended by the vendee in perfecting 
its title to the road in question.*** A railroad is not 
liable for the purchase price of a proposed extension 
after refusal of the interstate commerce commission 
to award a required certificate of convenience,*® al¬ 
though there was bad faith on the part of such rail¬ 
road m applying for the certificate.*® The assignor 
can recover from a purchaser of its railroad dam¬ 
ages it has sustained as a result of such purchaser’s 
failure to perform a contract assigned by the ven¬ 
dor to the purchaser.*'^ 

Property impressed with trust. In accordance with 
the general rule, where any trust is imposed on the 
property conveyed, and the purchaser takes with 
knowledge thereof, it takes subject to the per¬ 
formance of the trust.** 

h. Debts, €k)iLtrac1;s. asid Personal Obligations 

The purchaser is not. In the absence of any statutory 
provision or agreement to the contrar/f liable for the 
debts, contracts, or personal obligations of the vendor. 

The purchaser is not, in the absence of any stat¬ 
utory provision or agreement to the contrary, liaMe 
for the debts, contracts, or personal obligations of 


SI, Mo.—^Pordyce v. Happ, 33 S.W. 
67. 181 Mo. 364. 

^88. HI—^Lake Shore, eta. IL Oo. t. 

Pittsburg, etc., R. Co.. 71 III. 38. 
Ho—Pordyce v. Bapp, 33 S.W, 67, 
131 Mo. 354. 

53. Kan —State v. Dodge, etc.. R. 
Co.. 36 P. 747. 53 Kan. 377, 42 Am. 
S.R. 295. 

61 C J. p 748 note 17. 

Purchasers at foreclosure sale see 
Infra 328-338. 

54. Ga.—^Atlanta, etc. R Co v. At¬ 
lanta. 119 S.B 712. 166 Ga. 251. 

61 O J. p 748 note 18. 

65. Ala.—^Mobile v. Steiner. 61 Ala. 

669 . 

Ohio—Campbell v. Marietta, eta. R. 
Co, 23 Ohio St 168. 

*68. Mo,—Sublette v. St Liouls, etc. 


R. Co, 69 S.W. 746, 96 MoApp 
113. 

61 C.J. p 748 note 20. 

87- US.—^Pickard v. EJast Tennes¬ 
see, etc, R. Co, Tenn., 9 S Ct 640. 
130 U.S. 637, 32 KBd. 1061. 

61 C.J. p 748 note 21. 

88. U S.—^Matthews v. Corporation 
Comrs. CCN.C, 97 P. 400. 

61 C.J. p 748 note 22. 

89. U S.—Norfolk, eta, R. Co. v. 
Pendleton. Va.. 15 S.Ct 413, 166 U. 

S. 667. 39 Xi Bd. 674. 

9a N.T.—In re New York, eta, R 
Oo, T NJaL 669. 102 K.Y. 704. 

20 CJ. P 1032 note 76^ 

91. N.T.—^Venner v» New York 
Cent, eta, R- Co, 164 N.Y.S. 626. 
177 App-Div. 296. affirmed 123 NJfi. 
893. 226 N.T. 663—Oelbermasn t- 
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New York, etc, B Co. 29 N.T.S. 
545, 77 Hun 332. 

92. Ohio—Smith v. Newark, etc. R. 
Co.. 8 Ohio Cir Ct 583. 4 Ohio Cir. 
Dea 366. 

93. Mo.—St liouis, eta. B. Co, v. 
Houok« App.. 193 S,W. 26. 

94. Mo,—St Lionis, etc, R. Co. v. 
Houck, supra. 

95. W.Va.—Carleton Min, eta, Co, 
V. West Virginia Northern R. Co., 
145 SE 43. 106 W.Va. 126. 

9a W.Va.—Carleton Min., eta, Oo, 
V. West Virginia Northern B. Co, 
supra. 

97- Or—Corvallis, eto, R. Oo. t. 
Portland, eto, R. Co, 163 P. 1178, 
84 Or. 624. 

9a N.T—^Thornton v. St Paul, eta, 
R. Co, 45 How.Pr. 416* 

61 CJ, p 748 note 35. 
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the vendor,9® where the purchase of a railroad is 
authorized and is made in good faith for a valuable 
consideration,^ but takes the road free from all 
contracts and claims against the vendor which do 
not constitute valid liens,^ or do not run with the 
land or otherwise bind the property or franchises 
purchased ® Such liability is in some cases imposed 
by the statute authorizing the sale or purchase,^ or 
incorporating the purchasers,5 or is expressly as¬ 
sumed by the purchaser in the contract of con¬ 
veyance,® but, where the purchaser expressly as¬ 
sumes the debts of its predecessor, the creditors of 
such company do not acquire a lien on the property 
but merely the right to look to the purchasing com- 
pan 3 ’' for payment’^ The purchaser may adopt the 
contract imposing the liability, and in such case 
it will be bound by the terms thereof.® 

c. Oovenants or Conditions in Grant of mght of 
Way 

The purchaser of a railroad is bound by any cove¬ 
nants in the original grant of the right of way which run 
with the land, but not by covenants which do not run 
With the land. 

The purchaser of a railroad is bound hy zny cove¬ 
nants m the original grant of the right of way 
which run with the land,® but not by covenants 
which do not run with the land,^® although, if a 
company purchases a road with knowledge of a con¬ 
tract on the part of its vendor, made in considera¬ 
tion of a grant of the right of waj”, it takes the 
road subject thereto.^^ Any conditions subsequent 
in gfrants of rights of way which will defeat the 
estate granted should be strictly construed,^^ and a 
sale and conveyance to another railroad company 
are not of themselves a breach of a condition that 
the road constructed on the right of way shall be 
kept up and operated,oi that the land granted 
shall be used for depot purposes only.^^ Where a 


I company is granted a mere easement for the opera- 
! tion of its own road, an attempted sale of a portion 
j of the right of way to another company for the 
construction of a road thereon operates as an aban- 
i donment of that portion of the right of way,15 and 
the purchaser at such sale takes nothing thereun- 
der.i® 

§ 207. Actions 

Where the vendors of a railroad covenanted to pay 
all outstanding debts and deliver the property free from 
encumbrance, the performance of the covenants is not a 
condition precedent to the bringing of a suit on a 
note evidencing the last of a series of payments. 

Although any outstanding debt, when the contract 
so provides, may be pleaded in reduction of the last 
payment, in an action on a note e\udencing the last 
of a series of payments,^'^ vrhere the vendors of a 
railroad covenanted to pay all outstanding debts and 
deliver the property free from encumbrance, the 
performance of the covenants is not a condition 
precedent to the bringing of such a suit,l® but the 
purchasers, in the absence of any charge of the 
vendors’ insolvency, nonresidence, or other equita¬ 
ble reason, are remitted to their remedy in an action 
on the contract for breach of such covenant.^® 
Where property is sold to a railroad company sub- 
j*ect to the approval of a commission, which approval 
IS refused, the vendor may sue in equity to cancel 
the sale and conveyance and require the railroad 
company to account for the profits derived by iL^® 

Where the sale is authorized, a deed from one 
railroad to another, signed by the proper officer and 
under the corporate seal of the grantor, being pnma 
facie valid, as discussed supra § 204, the burden is 
I on any parly claiming the sale to be invalid as not 
assented to by the stockholders to establish such- 
mvalidity but, where the charter of a railroad 


99. Ksm—^Hukle v. Atchison, etc, 
K. Co., 80 P. 603, 71 Kan 261. 

51 C.J. p 748 note 36 

1 , (5a—Hawkins v Georgria, etc., B, 
Go., 46 S.R 82, 119 Ga 159 

Mo—Powell V. North Missouri R. 
Co., 42 Mo. 63. 

2. Wis —^Menasha v. Milwaukee, 
etc. R. Co„ 9 N.W. 896, 52 Wis. 
414. 

61 C.J. P 749 note 88 

3, US—I>es Moines, etc, R. Co v 
Wabash, etc, R Co, Iowa, 10 S.Ct. 
763, 135 US. 676, 34 L. Ed. 243. 

61 C.J. p 749 note 39 

4. Tex.—Missouri-Kansas-Texas R 
Co. of Texas v Johnson, CivApp, 
25 S.W 2d 966, error refused. 

61 C J. p 749 note 40. 


5. HI —St. Louis, eta, R. Co. v. 
MiUer, 43 Ill 199 

51 C J, p 749 note 41 

6. Iowa.—^Woodworth v Iowa Cent. 
R Co, 149 N W. 522, 170 Iowa 697. 

61 C J p 749 note 42. 

7. US —Hervey v. Illinois Midland 
R. Co, C C Ill, 28 P. 169. 

8. U.S,—Taenzer v. Chicag-o, etc, R. 
Co, Tenn., 170 P 240, 96 CO.A 436. 

51 C.J p 749 note 44. 

9. Ind,—^Toledo, etc., R Co. v. Co¬ 
sand, 33 N.E. 251, 6 Ind.App. 222. 

61 C J. p 749 note 45. 

10. Mo.—Uickey v Kansas City, 
etc, R. Co„ 2$ SW. 686, 122 Mo. 
223. 

51 C.J p 749 note 46. 

IX, Iowa.—Swan v. Burlington, etc., 
R Co.. 34 NW. 467, 72 Iowa 660. 
61CXp 749 note 47. 
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12m N j.—S outhard v. New Jersey 
Cent. R Co., 26 N J Law 13. 

13- Ky.—^Louisville, etc.. R. Co. v. 
Covington, 2 Bush 526 

14. N J —Southard v. New Jersey 
Cent. E, Co, 26 N.J Law 13 

15- Neb.—^Blakely v Chicago, etc, 
R. Co. 64 NW. 972. 46 Neb. 272. 

16- Neb—^Blakely v. Chicago, etc, 
R. Co, supra. 

17- Ga —^Baker v Smith, 70 S E, 239, 
136 Ga. 628. 

18, Ga—^Bafcer v. Smith, supra. 

19- Gra, —^Baker v. Smith, supra. 

20. W.Va—Carleton Mining & Pow¬ 
er Co V. West Virginia Northern 
R. Co., 159 SE 44. 110 WVa. 631. 

21. Mo.—Atlantic, etc, R Co v. St 
Louis, etc, R. Co. 66 Mo. 228. 
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requires that the incorporators shall purchase the 
property and franchises of an existing company 
as a condition precedent to their organization as a 
corporate body, such company must, under a plea 
of nul tiel corporation, show that the purchase was 
made before it can recover property' of the previous¬ 
ly existing company 22 

Where the purchaser of a railroad agrees to 
deliver as a part of the purchase price certain of 
its own stock and bonds to a certain value and such 
delivery is not made, the vendor, in suing to recover 
the balance of the debt, is entitled to recover the 
full amount, although the market value of such 
stock and bonds is below par .22 

By creditors. Where the statute under which 
the purchase is made imposes a liability on the pur¬ 
chasing company for the debts and liabilities of the 
\-endor, it need not provide any specific remedies in 
favor of the creditors, but they may sue the purchas¬ 
ing company at* common law in debt or assumpsit 
as the case may be;24 and, where the purchasing 
company agrees to assume or pay the debts and 
liabilities of the vendor, such agreement constitutes 
a direct liability to creditors of the latter on which 
they may sue,25 notwithstanding a provision in the 
contract of sale that nothing therein should confer 
any rights on any persons other than the parties 
thereto.26 One creditor may sue for and recover 


f the full amount of his claim without making the 
I other creditors parties or suing in their behalf 
I but, although such liability is imposed by statute, 

. a judgment cannot be rendered against the purchas- 
I mg company in an action brought against the vendor 
a!one.2S a contract between the purchasing com- 
j pany and a third party who guarantees that the 
I vendor shall deliver the road free from all hens and 
, encumbrances is personal to the purchasing com- 
' pany, and is not enforceable m equity for the bene¬ 
fit of bondholders of the vendor.^s 

J WTiere railroad properties are sold subject to 
‘ certain conditions subsequent on the breach of 
, which the property is to revert to the grantor, if 
j such conditions are not performed and the grantor 
I does any act showing an intention to take advantage 
I of the breach, the property is not thereafter subject 
to attachment for any debt incurred by the purchaser 
during his possession.2<> 

Under a statute providing that actions on liabilities 
or obligations of a railroad company assumed by a 
purchasing company shall be barred one year "after 
notice’’ of the sale to the creditor or obligee, actual 
notice, and not constructive notice, is requirecL^^ 

By state to cancel transfer. The state may be 
barred by laches from prosecuting an action to can¬ 
cel the transfer by one railroad company of a part 
of its road to another company.22 


a LEASES 


§ 208. Right to Make or Take Lease 

A railroad cannot, without legislative authority, lease 
Its road to another company. 

A railroad company cannot, without legislative 
authority, lease its road to another company, 33 and 
in order to constitute a valid lease the lessee must 


have authority to take as well as the lessor to 
execute the Iease.3^ A railroad may, however, lease 
to another railroad property which is not actually or 
potentially in use for railroad purposes,35 or prop¬ 
erty vrhich is not presently required in the per¬ 
formance of its duty to the public,36 and legislative 
sanction is unnecessary to authorize the railroad’s 


28. Ill,—Wheadon ▼. Peoria, eta, 
R. Co, 42 Ill 494 

23. Tex.—^Texas Western R. Co. r. 
Gentry. 8 S-W. 98. 69 Tex. 625 

24. Ill—St. Louis, eta, R. Co. v. 
Miller, 43 Ill. 199. 

51 C.J. p 7S0 note 62. 

25. Iowa.—^Woodworth v. Iowa 
Cent. B. Co., 149 N.W. 622, 170 
Iowa 697. 

WIs.—Lenz v. Cliicagro, etc, R. Co., 
86 N.W 607, 111 Wia 198. 

26. Iowa—^Woodworth v. Iowa 

Cent- R. Oo., 140 N.W. 622. 170 
Iowa 697. i 

27. Tex.—Qelveston, eta, R. Oo. t. 
Butler, 56 Tex. 506. 

28. Tex.—MlsBouzi, eta, R. CO.^ 
Fulmore, Civ»Aj;>Pb, 26 S.W. 22& 


29. Mich—Randall v. I>etrolt, etc, 
R. Ca, 96 N.W. 567, 134 Mich. 493. 

30. X7.S.—Schlesinger r. Kansas 

City, eta, R- Co., Mo., 14 S.Ct. 647. 
162 I7.S 444, 38 LJBkL SOT- 

SI- Art.—St, Louis, etc, B- Co. t. 
BatesviUe, eta, TeL Oo., 110 S.W. 
1047, 86 Ark. 300. 

32. N.C—^Manningr v. Atlantic, eta, 
R. COu. 125 S.SL 555, 188 K.C. 648. 

51 OJi- p 760 note TO¬ 
SS. Tenn.—^Brisss v. Clawson Bro&, 
8 TenzLApp. 261. 
51GJr.p750note72. 

Permitting use of land hy third per¬ 
sons generally see sopra § lOL 
of Isfuie 

The operation of a railroad In ac¬ 
cordance with lease vdhBtbdxtpnt to 
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time when power to make the lease 
was created constitutes an adoption 
of the lease which would otherwise 
be void as an ultra vires act—^Mc¬ 
Culloch V. Canadian Paa Ry. Co., T>. 
CLMinn., 53 F.SizpP. 834. 

34b U.Sw—Pennsylvania R. Oo. t. St 
Liouia cto, R. Co, Xnd., 6 SCi. 
1094, 7 act 84, X18 U.S. 290, 630, 
30 LBd. 83, 284. 

51OU. p 761 note 74. 

35. U.S.—^Phoenix Ins. Co. of Hart¬ 
ford V. New York d: H. R. Co., CC. 
A-N.T., 69 F.3d 962, certiorari de¬ 
nied 53 act 91, 28T U.S. 645, 77 L. 
Kd. 558. 

36, US.—^PSkedIx Ina Co. of Hart¬ 
ford T. New York & H R. Co, su- 
pnu 
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leases of property which it had discontinued using 
for railroad purposcs.^*^ 

In construing legislative enactments to determine 
whether authority to make or take leases has been 
granted, general rules apply.3 S Thus, in determin¬ 
ing the authority of a railroad to lease its property 
and franchises, its charter must he read as a whole, 
and, if intention to authorize the power is doubt¬ 
ful, the authority must be considered not to have 
been granted A practical construction by the 
parties is not controlling m the absence of a legisla¬ 
tive act acquiescing in such interpretation.'*^ 

An ultra vires lease made without statutory au¬ 
thority may be validated by a subsequent curative 
statute,42 but the fact that the legislature, after a 
company has made an ultra vires lease, passes a 
statute forbidding the directors of the company, 
“its lessees or agents,” from collecting more than a 
fixed sum of compensation for carrying passengers 
and freight, is not a ratification of the lease or 
an acknowledgment of its validity.^* 

Express grant The right to lease is frequently 
conferred in express terms either generally^^ or as 
between companies of the same state,^5 and such au¬ 
thority may be given either by a charter provision 
or a subsequent statute, the provisions of which are 


accepted by the stockholders but a statute of one 
state authorizing a company to lease its road has 
no extraterritorial effect and does not authorize it 
to lease a road owned by it in another state.in 
the case of express authority to lease, the right must 
be limited according to the express provisions of 
the statute,48 as in cases where the statute refers 
only to connecting or continuous lines, ^ 9 and a stat¬ 
ute authorizing a lease to another railroad com¬ 
pany does not authorize a lease to an individual 
nor does a charter provision authorizing a particular 
company to lease and operate other roads authorize 
it to lease its own road to another company.si 

Implied grant. Authority to lease will not ordi¬ 
narily be implied but must be clearly conferred.52 
Thus authority to lease will not be implied from the 
use of such terms as “assigns” or “successors,”53 or 
from a prohibition against consolidation,^^ or from 
statutes authorizing the execution of mortg^ages,55 
or authorizing railroads to consolidates® or con-- 
nect®'^ with other roads, or to enter into traffic or 
other operating contracts,®® or, although there is 
authority to the contrary,®® from the usual grant of 
powers in railroad charters Similarly, a charter 
showing a railroad to be a connecting road between 
two existing roads,or authorizing such a con- 


37. U S —^Phoenix Ins Co of Hart¬ 
ford V New Tork & H. Co, su¬ 
pra. 

38. U S —St. Louis, etc, R, Co V 
Terre Haute, etc, R Co, Ill., 12 S 
Ct. 963, 145 U.S 393, 36 L.Bd 748 

51 CJ'. p 751 note 76. 

‘‘Rates” defined in connection with 

company's power to lease its road 

—Greorgria R. & Banking Co v Mad¬ 
dox, 42 S.H. 315, 116 Ga. 64 

39. Va.—Richmond, etc, R. Co v 
Richmond, etc, R Connection Co, 
133 S.H. 888, 145 Va. 266. 

40. Va—^Richmond, etc, R, Co. v. 
Richmond, etc., R- Connection Co, 
supra. 

51 aj. p 751 note 78 

41. Va-—^Richmond, etc., R. Co. v. 
Richmond, etc, R. Connection Co., 
supra. 

42. US.—^Terre Haute, etc, R. Co 
V Cox. Ind, 102 P. 825. 42 C.CA 
654, certiorari denied 21 SCt 923, 
lai ns 618, 45 LHd. 1030. 

43. U S.—^Thomas v West Jersey R 
Co., Pa., 101 US. 71, 25 LEd. 950. 

44. U.S.—^Phoenix Ins Co of Hart¬ 
ford v. New Tork & H. R. Co, C C. 
A.NT, 69 F.2d 962, certiorari de- 
med 53 S.Ct. 91, 287 US 645, 77 
LEd. 558. 

N.Y—Frank v. New York, C & St, 
L R Co. 24 N T S.2d 846, 175 Misc 
902, applying: Illinois law, affirmed 
34 N Y S 2d 854, motion denied New 


York, O & St. L R. Co. V Frank, 
61 set 729, affirmed 61 S CL 833, 

313 US 638, 85 LEd. 1507, vacated 
61 set 938, 313 US 596, 85 LEd 
1550, and affirmed 62 S Ct. 258, 

314 US 360, 86 LEd. 277. 

51 C J'p 761 note 82 

Continuous or connecting’ lines see 
infra § 211 

45- IlL—^People V. City of Chicago, 
182 NB 419, 349 111. 304. 

51 C J. P 751 note 83 
46. Vt—^Vermont, eta, R. Co v 
Vermont Cent. R Co., 34 Vt. 1. 

47- U S.—^Bnscoe v. Southern Kan¬ 
sas R Co, C,C.Ark, 40 F. 273, af¬ 
firmed 12 set. 638. 144 US 133, 
36 LEd. 377- 

Pa.—Van Steuhen v. New Jersey 
Cent. R. Ca, 86 A- 992, 178 Pa 367, 
34 L R.A- 677. 

48. Tenn —Briggs v. Clawson Bros, 
8 TennApp. 251 

49. Ind.—^Bel River R. Co. v. State, 
57 NE 388, 166 Ind 433. 

61 C.J p 751 note 88. 

Ba N.Y.—Abbott V. Johnstown, etc.. 

R Co., 80 N.Y. 27, 86 Am.R 672. 
Tenn.—^Briggs v. Clawson Bros., 8 
Tenn App. 251. 

51. N.J.—MUls V. Central R. Co. 2 
A. 453. 41 N.JE<1 1, 

52. U.S —Oregon R, etc, Co v. Ore¬ 
gonian R. Co, Or, 9 act. 409, 180 
U.S. 1, 32 L Ed. 837. 

61 C.J. p 751 note 93. 
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53. U S —Oregon R, etc, Co. v. Ore¬ 
gonian R. Co, supra—Briscoe v. 
Southern EZansas R Co, CCArk, 
40 F. 273, affirmed 13 SCt 638, 144 
U S. 133, 36 L Ed 377. 

54. Tex—Central, etc, R. Co. v. 
Morris, 3 S.W 457, 68 Tex 49. 

55. La—^Muntz v. Algiers, etc, R 
Co, 35 So 624, 111 La. 423, 100 
Am SR 495, 64 LRA. 222 

51 CJ p 751 note 96. 

56. Ill —Archer v. Terre Haute, etc, 
K Co, 102 Ill 493. 

61 aj. p 751 note 97. 

'57. US^—St Louis, etc., R. Co. v 
Terre Haute, etc., R Co, Ill, 12 S 
Ct 963, 146 U S 393, 36 L.Ed. 748 

Ind.—^Tippecanoe County v. Lafay¬ 
ette. etc, R. Co, 50 Ind. 85 

58. Va—^Richmond, etc, R. Co v. 
Richmond, etc, R Connection Co., 
133 S E 888, 145 Va. 266. 

61 C J. p 761 note 99. 

59. N.C—^Hyder v. Southern R. Co, 
83 SB 689. 167 NC. 684. 

60. U.S —Pennsylvania R. Co v. 
St. IjOUIs, etc., IL "Co, I n d., 6 S 
Ct 1094, 7 set 24, 118 U.S. 290, 
680, 30 L Ed. 83, 284. 

61- Va —^Richmond, etc., R. Co. v^' 
Richmond, etc, R. Connection Co, 
138 S.E 888, 145 Va. 266. 

51 O.J. p 752 note 8. 
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reeling road to agree on terms for transportation, 
does not authorize a lease. 

Certain statutes and charter provisions have, how¬ 
ever, been held impliedly to authorize a lease, al¬ 
though not expressly so providing, as, for example, 
statutes authorizing companies to contract with 
others for the use of their respective roads, or to 
purchase outright any other railroad,®*^ or to pur¬ 
chase the property of any other railroad company 
not a competing or parallel line;®^ but a restricted 
right to sell to certain railroads does not carry the 
power to grant a perpetual lease. 6 6 So, a lease may 
be made under a charter authorizing a company to 
^‘farm out” its right of transportation,or to ‘‘rent 
or farm out” its exclusive right of transportation 
on the road and the “pn\uleges thereof;”®^ and it 
has been held that an authority granted to one com¬ 
pany to take leases of other roads impliedly au¬ 
thorizes other companies to make leases.®^ 


I informal consultation of them separately.’^^ In the 
I absence of e’vndence to the contraiy', it will be pre- 
> sumed that the meeting was properly held"^ and that 
the proceedings were regular and valid, * ® but, if the 
lease undertakes to set out the proceedings, the 
J presumption is that all are set out,^" and, if no 
I meeting is there shown, it will be presumed that 
J there was noneJ^ 

Xuinbcr of consenting stockholders. Statutes fre- 
! quently prescribe the number of stockholders who 
, must consent to the lease of a railroad"® In the 
absence of any provision as to the number, it has 
been held that a lease may be authorized by a 
majority,^® but it has also been held that all of the 
) stockholders must concur, and that the legislature 
j cannot authorize the execution of a lease by a ma- 
I jonty against the vnll of a dissenting minority, 

{ even where the right is reserved to alter or amend 
; the charter.®® 


§ 209. - Consent of Stockholders 

Ordinarily a railroad has no right to make a lease 
of its road to another railroad without the consent of its 
stockholders. 

Although there is authority to the contrary,^® or¬ 
dinarily a railroad has no right to make a lease of 
its road to another railroad without the consent of 
its stockholders,and frequently the statutes so 
provided® The consent of the stockholders must be 
obtained by a vote at a meeting,*^® and not by an 


§ 210. -Approval of Board or Commis¬ 

sion 

Statutes m some Jurisdictions require railroad leases 
to be approved by the local board or commission charged 
with the supervision of railroad affairs. 

Statutes in some jurisdictions require railroad 
leases to be approved by the local board or commis¬ 
sion charged with the supervision of railroad af¬ 
fairs.®^ The primary purpose of such statutes is to 
prevent the making of leases which are inimical to 


62. Va.—^Richmond, etc, R. Co v 
Richmond, etc, R Connection Co, 
supra. 

63. N T.—^Beverid^e v, New York 
El R. Co., IS N.B. 489, 112 N.T. 1, 
2 LiR.A. 648. 

51 C J. p 752 note 6. 

64. Pa—Rlaufman v. EPittsburgr, etc, 
R Co, 66 A. 1108, 217 Pa. 599. 

65. Ky.—^Illinois Cent. R. Co v Mc- 
Gmre's Adm*r, 38 S.W2d 913, 239 
Ky. 1. 

66. Va.—^Richmond, etc., R. Co. v. 
Richmond, etc., B. Connection Co, 
133 S.E 888, 145 Va. 266 

51 C.J. p 752 note 8. 

67. TT.S.—Southern JEL Co. v North 
Carolina R, Co., CCNC. 81 F. 
595. 

51 C.J. p 752 note 9. 

68. Ga—Central B., eta, Co. v. Ma¬ 
con, 43 Ga. 605. 

69- Pa.—^Kaufman v. Pittsburg, eta, 
R. Co.. 66 A. 1108, 217 Pa. 599— 
PlnJEerton v. tPenzisylvania Tract. 
Co., 44 A. 284, 193 Pa. 229. 

70- N.T,—^Beveridge v. New York, 
eta, R. Co., 19 N.EL 489, 112 N.T. 
1, 2 ZuBJL 648. 

51 C.jr. p 752 note 1ft, 


Rights of stockholders under lease 
see infra § 232. 

71- NC—^In re Opinion of Judges, 
28 SE 18, 120 NC. C23 
51 O J p 752 note 14. 

72. U S —^Atwater v Wheeling & L 
E. By. Co, CCAOhio, 66 F2d 
720. 

Md—^Pennsylvania R. Co. v, Robert 
S Green, Ina, 187 A. 877, 171 Md 
63. 

61 C J. p 762 note 16. 

Changes in roadbed and method of 
operation 

Statutory provisions authorizing 
lease of part of railroad or exten¬ 
sion thereof only with consent of 
stockholders were held inapplicable 
to minor changes in roadbed and 
method of oiperation made necessary 
to enable railroad to use union pas¬ 
senger station.—Atwater v. Wheeling 
<fe L. B. By. Co.. aCJLObiOr 56 F,2d 
720. 

78. Ala,—George v. Central R, eta, 
Co., 14 So. 762, 101 Ala, 607. 

51 CJr. p 752 note 16. 

74, TJ.S.—Peters v. lilncoln, eta, R 
Co., aC-Neb,. 12 F. 618. 2 McCrary 
275. 


Va.—Stevens v. Davison. 18 Gratt- 
819, 59 Va 819, 98 AmD 692 

76. N,C—Hill V. Atlantic, etc, R. 
Co. 55 SEL 854, 143 N.C 639, 9 
L RJL.N S, 606. 

76. N.C—HiU v. Atlantic, etc., R. 
Co., supra. 

77. Al€U—George v. Central R, etc, 
Oo, 14 So. 762, 101 Ala. 607. 

78. Ala.—George v. Central R, eta, 
Co, sutpra. 

51 C J. p 752 note 21. 

79- N Y.—Continental Ins. Co v. 
New York, etc, R. Co, 79 NE. 
1026, 187 NY. 226. 

61 C J. p 752 note 22 
901 , Me—Waldobopough v. Knox, 
eta, R. Co, 24 A. 942, 84 Me. 469 
61 ax p 762 note 23. 

81. N.J—^Mills V. New Jersey Cent. 

R. Oo.. 2 A. 453, 41 N.Jjaiq. 1, 

61 aj. p 752 note 24. 

88. NJ0L—Dow V. Northern R Co., 
86 A- 610, 67 N.H. 1. 

88. N.H.—Dow T- Northern R Co., 
supra. 

84, Mass.—^Hampden R Corp. v. 
Boston, eta, R Co., 124 N.EL 264, 
233 Mass 411. 

51 ax p 753 note 23. 
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the public interests® or which omit provisions re¬ 
quisite for the protection of such interest,and ac¬ 
cordingly the function of the commission m deter¬ 
mining whether it shall approve the lease is not to 
guard the rights of the parties,but to guard the 
rights of the public,ss and to see that the statutes are 
complied with.S9 So it is the duty of the board to 
require that the instrument by which one railroad 
is leased to another shall be so framed as to put it 
beyond reasonable doubt that the limitations im¬ 
posed on the right to lease have not been exceeded.^® 
When the power to grant or withhold approval of 
leases is left by the legislature to the sound discre¬ 
tion of the board, a court will not substitute its own 
judgment in the matter for that of the legislative 
agent.9i 

§ 211. - Continuous or Connecting Lines 

In some Jurisdictions the statutes expressly author¬ 
ize leases m the case of roads which form connecting or 
continuous lines. 

In some jurisdictions the statutes expressly au- 
thori 2 e leases ih the case of roads which form con¬ 
necting or continuous Hnes.®^ Under these statutes 
it is not necessary that the roads should connect at 
their termini so as to make one an extension of the 
other,or that the roads should be of the same 
gauge;9* and the connection may be by means of 
an intervening road which one of the contracting 
companies has the right to operate or use,^® but there 
must be an actual connection.^® 


§ 212. - Parallel or Competing Lines 

Where a statute authorizing a lease applies in terma 
only to connecting and continuous lines, it does not au. 
thonze a lease to a parallel and competing line. 

In some jurisdictions the statutes expressly pro¬ 
hibit leases m the case of parallel or competing lines,, 
and, where a statute authorizing a lease applies in 
terms only to connecting and continuous lines, it 
does not authorize a lease to a parallel and competing 
line.9^ In the absence of any express prohibition, 
it seems that such leases would be contrary to public 
policy.®® It has been held, however, that where 
there is an express statutory authority to lease with¬ 
out any qualifications or restrictions,®® or a general 
authority to railroads to contract with others “for 
the use of their respective roads,a lease may be 
made to parallel or competing lines, although, under 
a statute like the one last referred to, if the pur¬ 
pose is to hold the road vacant and unused, the 
lease is invalid® An express prohibition against the 
consolidation of parallel or competing roads does not, 
according to one view, prevent a lease of one of 
them by the other;® but a contrary view has been 
taken.4 

What roads are parallel or competing is to be de¬ 
termined principally by the question of competi¬ 
tion,® and, in order to be within the constitutional or 
statutory prohibitions, the roads need not necessarily 
be parallel in a mathematical sense® or connect the 
same pnncipal termini,'^ and may be competing by 
reason of their relations or connections with other 


UTo imdiia Imrdeii on lessee assumed 
Baalroad’s lease of its property to 
railroad stockholders being a con¬ 
tract between common carriers and 
subject to public regulation, it was 
assumed that it was intended by 
public authorities who were reauired 
to approve the lease that no undue 
burden was to be placed on the op¬ 
erating conwany and its revenues.— 
Ijouisville, H & St. Ii. By. Co, v. TI. 

DC.Ky., 20 F.Supp. 483. 
as. N-J—-West Jersey, etc, R. Co. 
r. Public "Dtility Comrs, 94 A. 57, 
87 N.J.I.aw 170. 

86> K.J.—-West Jersey, etc, R. Co. 

T. Public Utility Comrs., supra. 

67. N.Y.—Westchester Pire Ins. Co. 
V. Syracuse, etc., B Co, 161 N.T S. 
769, 97 Misc. 471, reversed on oth¬ 
er grounds 183 N.Y.S. 602, 192 A&>p 
Div. 463. affirmed 135 K.B. 934, 233 
N.Y. 600 

8a. N.Y.—Westchester Pire Ins. Co. 
T* Sinracuse, etc, B, Co, supra. 

8ia iNF.Y.—Westchester Fire Ins. Co- 
V. Syracuse, etc, B Co, supra. 

90. N.J .—West Jersey, etc, B. Co 
Public Utility Comrs,, 89 A. 1017, 


[ 85 NJXaw 468. affirmed 94 A. 57, 

I 87 NJLaw 170. 

91- W.J-—West Jersey, etc., B. Co v 
Public Utility Comrs, 94 A 67, 
87 N.J.Law 170. 

92. Md.—^Pennsylvania R. Co. v 
Robert S. Green, Ina, 187 A. 877, 
171 Md. 63 

51 C.J.^p 753 note 36. 

93- U-S —Hancock v. Louisville, 

etc, B. Co, Ky, 12 S.Ct 969, 146 
U.S. 409, 36 LEd. 765 

51 aj. p 763 note 37. 

94- Pa.—^Philadelphia, etc, R. Co. v. 
Oatawissa R. Co., 53 Pa. 20. 

51 C J. p 753 note 38. 
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Fletcher, 10 F. 596, 35 Kan. 236. 

96. iPa—^Pittsburgh, eta, B. Co. v. 
Bedford, eta, R. Co, 81 Pa. 104. 

51 C.J. p 758 note 40. 

97. Ind.—^Eel River B. Co. v. State, 
57 N.B, 388, 155 Ind. 433. 

98. Ind*—Uel River B. Co. v. States 
supra. 

99^ Mont.—State v. Montana B Co, 
63 P. 623, 21 Mont. 221, 45 L.R.A 
271. 
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ton, etc, R, Co., 86 NY. 107 

3. Mont—State v Montana, eta, R. 
Co, 63 P. 623, 21 Mont 221. 46 LB 

A. 271 

N.Y.—Gere v. New York Cent H Co-, 
19 Abb.N.Cas. 193 

4. Neb—State v. Atchison, etc, R 
Co, 88 N.W. 43. 24 Neb 143, 8 Am 
SB. 164, 67 NW. 20. 38 Neb. 437 

61 C J. p 763 note 61. 
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6. U S.—East St Louis Connecting 
R. Co. V. Jarvis, HI., 92 P. 735, 34 
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roads or means of transportation.® Also xt is not j lease to a foreign company until the assent of the 
necessary that the roads should be actually engaged I legislature thereto has been obtained is not uncon- 
in cutting rates, but it is suScient if they are in a i stitutional.^® Where a statute authorizes leases to 
position to do so.® Mere intersection with another { domestic companies but expressly prohibits leases to 
line which might on occasion shorten a haul reached , foreign companies, the prohibition cannot be evaded 
by a slightly more distant intersecting line is not, i by interposing as a nominal lessee a domestic com- 
however, the sort of competition which concerns the ^ pany which is in fact owned and controlled by a 
public,^® and a railroad is not in competition with ; foreign company.2® The view has been taken that 
another which has not actually constructed a compet- only the state can take advantage of a violation of 
ing line, and which would not do so if the lease were ' a constitutional prot-ision prohibiting a foreign cor- 
not executed^l ^ poration from leasing a railroad within the state.-^ 

I 


§ 213- - Foreign Companies 

Without legislative authority a company of one state 
cannot lease its road to a company of another state. 

Without legislative authority a company of one 
state cannot lease its road to a company of another 
state,and a statute authorizing leases to other 
companies of the same state confers no authority | 
for a lease to a foreign company.^® Such authority 
must be conferred on each of the contracting com¬ 
panies by their charters or the laws of the states 
creating them.^^ It has been held, however, that a 
lease to a company of another state may be made 
under a general authority to lease to another rail¬ 
road company,^® and in some cases the statutes au¬ 
thorizing the lease apply in express terms to com¬ 
panies of other states,or to such companies in 
cases where their roads form a connecting and con¬ 
tinuous line.!*^ Conditions prescribed by statutes 
permitting lease to foreign companies must be com¬ 
plied with,^® and a statute expressly prohibiting any 


§ 214. Requisites and Validity 

a. In general 

b. Validity 

a. In G^eral 

Any statutory requirements with respect to Teases 
between railroad companies must be complied with- 

General principles relating to leases and the for¬ 
mal execution of corporate contracts govern the 
validity of a lease between railroad companies with 
respect to its formal requisites and mode of execu¬ 
tion,2^ and any statutory requirements must be com¬ 
plied with but it will be presumed, in the absence 
of evidence to the contrary, that all the proceedings 
of the directors and stockholders were regular and 
valid,and although irregular, the acts done, if 
within the powers of the company, may be sub¬ 
sequently ratified.®® 

Assignment An assignment of a lease of a rail¬ 
road must be in wnting 
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60 So. 467, 124 La. 471. 
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443. 
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etCn B- Co., 213 aW. 964, 279 Mo 
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51 CJ. p 754 note 63, 

17. Vt.—Sturges v. Knapp, 81 VL 1, 
51 C.J, p 764 note 64. 

18. Minn—Freeman v. Minneapolis, 
etc, R. Co., 10 N.W. 694, 28 Minn 
443. 

51 CJ. p 754 note 66. 

19 . NJr —Stockton v. New Jersey 
CenL B. Co., 24 A. 964, 50 N.J.Bq. 
52, 17 LB.A. 97. 

51 CJ. IP 754 note 66. 

20w Njr. —Stockton v. New Jersey 
CenL R. Co^ supra. 

2L Miss.—Illinois CenL R. Co. v. 
Mississippi Cotton Seed Products 
Co., 14S So. 37L 166 Miss. 
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22. US—Dows V. Chicago & S. W. 
R. Co,. CO Iowa, 7 F.Cas No.4,04S. 

51 C J. p 754 note 70. 

23. Md,—Pennsylvania R. Cow v- 
Robert S. Green, Inc., 1S7 A. 877, 
171 Md 63. 

50 C.J. p 754 note 71. 
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railroad property among land rec¬ 
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JU, eta, CO.. aC.Or,. 28 F. 505. 
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b. Validity 

Any conditions in a lease between railroad companies 
Imposed by the lessor which would prevent the lessee 
from properly performing its public duties as a common 
carrier are contrary to public policy and void. 

Any conditions in a lease between railroad com¬ 
panies imposed by the lessor which would prevent 
the lessee from properly performing its public duties 
as a common carrier are contrary to public policy 
and void,-^ but if the conditions are conditions sub¬ 
sequent the lessee takes the road free from the 
illegal condition.28 So a provision in a lease that the 
lessor renounces all its duties to the public vitiates 
the lease.29 When the lease is not made in pur¬ 
suance of any duty required of the lessor as a com¬ 
mon carrier, a railroad, as owner of the ground 
leased, may stipulate for any exemption which 
would be valid in a lease between individuals.30 A 
lease of a railroad is not invalid because executed 
pursuant to a scheme that another corporation shall 
own the stock of the lessee.®^ A provision in a 
lease attempting to set up an agency for its 
modification different from that established by 
law has been held illegal.32 Where a company by 
a single instrument, the provisions of which are, 
however, separate and distinct, contracts to sell 
its road, and, until it can make a good title thereto 
free from encumbrances, to lease it to the purchaser, 
the lease if authorized is valid, although the con¬ 
tract of sale may be ultra vires-33 An unrecorded 
lease is valid as between the parties,34 

The right to operate a railroad and take tolls 
therefrom is not necessarily of a corporate char¬ 
acter, so as to render a lease to an individual in¬ 
valid 5 and, where a statute permits companies 
to lease their roads to other railroad companies, a 


lease to a private individual, while not expressly 
authorized, is not void on grounds of public policy,3© 
although such a lease has been held not to be 

Iegal.3" 

A lease procured through fraud or collusion^s or 
by directors who are pecuniarily mterested in both 
compames^s is voidable, but is not absolutely void,4<> 
and may be ratified,*^! which may be by acquies¬ 
cence or conduct inconsistent with any nght or 
intention to avoid a. lease which is strictly 

ultra vires as being bej'ond the corporate powers 
of the company is void.*^® 

Term of lease, A company mzy lease its road 
for a term longer than the period of its corporate 
existence where the charter is subject to renevral'^^ 

Who may question validity. If a lease, although 
ultra vires, is not in violation of any statute or con¬ 
trary to public policy, it seems that only the im¬ 
mediate parties thereto, the companies or the stock¬ 
holders who are parties by representation, may 
question its validity on the ground of a want of 
authority to make it>5 So, where the lease com¬ 
plies with the conditions prescribed by law as es¬ 
sential to the consent of the state, the state cannot 
have it set aside,^3 even if it is illegal in violating a 
contract between the lessor’s stockholders;^*^ 
where the lease is unauthorized and contrary to 
public policy the state, by its attorney general, may 
sue in equity for preventive relief,^* and is not con¬ 
fined to an action at law to forfeit the charter,^^ 

A third person not a party to the lease who has 
entered into a valid contract with the lessee for 
services to be rendered by the latter, and received 
the benefit thereof, cannot, in an action on such 
contract, plead as a defense that the lessee was 
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Vermont Cent R. Co, 34 Vt 1. 

46. NH.—State v. Boston, etc, R. 
Co. 80 A. 868, 76 NH. 146. 

47. N.H.—State v. Boston, etc., R 
Co., supra. 

48. N.J.—Stockton v. New Jersey 
Cent R. Co, 24 A. 964, 60 N,J.Bq. 
62, 17 LJRA. 97. 

49. N.J—Stockton v. New Jersey 
Cent R. Co., supra. 
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operating under a void lease and in an action by 
the lessor and lessee to enjoin a third company from 
constructing a competing line wthout legislative 
authority, the fact that the lease v,-as not acknowl¬ 
edged and recorded as required by statute cannot 
be set up by defendant.®! The right to avoid a 
lease made by common directors is in the corpora¬ 
tion and not the minority stockholders.®^ 

Estoppel to deny validity. While there is some 
conflict of authority as to the application of the 
doctrine of estoppel in the case of corporate con¬ 
tracts generally, where the contract is ultra vires, 
the weight of authonty as to railroad leases is that, 
if the lease is strictly ultra vires, it is void and can¬ 
not be made good by ratification or estoppel,®® and 
that, although the contract has been partly executed 
and one company has enjoyed benefits thereunder, 
it IS not estopped to set up its invalidity in an action 
to enforce a covenant in the lease®^ or to recover 
rents due according to the terms of the lease;®® but 
there is some authonty to the contrary.®® An estop¬ 
pel may arise where the lease is authorized and the 
alleged invalidity consists only in some irregularity 
or informality in its execution or ratification by the 
stockholders,®*^ or where it is merely voidable be¬ 
cause of the conflicting pecuniary interests of com¬ 


mon directors in both companies.®® 

§ 215. Construction 

Leases between railroad companies are to be so con¬ 
strued so as to carry out the Intention of the parties, 
which must be gathered from the instrument as a 
whole. 

General rules as to construction of contracts and 
leases apply in construing leases between railroad 
companies.®® The contract must be so construed as 
to carry out the intention of the panics,®® which 
must be gathered from the instrument as a whole,® ^ 
and in case of doubt bj' reference to the subject 
matter, situation of the parties, and circumstances 
and conditions existing at the time of its execution.®^ 
The practical construction given to the contract by 
the parties as shown by their subsequent acts is 
also, in such case, a material factor in determining 
their intention.®® Mere practical construction, how¬ 
ever, must yield to the language of the instru¬ 
ment,®^ and where there is no uncertainty or am¬ 
biguity the terms of the contract as expressed there¬ 
in must govern.®® 

In the absence of anything to show a contrary 
intention, the words used will be construed according 
to their ordinary and popular sense®® and the con- 


60. us—Southern Pac. R. Co. v 
U S, 28 Ot.Cl. 77. 

51. N J.—^Pennsylvajua R. Co. v 
National R. Co. 23 NJEg, 441. 

sa. N'.T —Continental Ins. Co. v 
New Tork, etc., R. Co, 79 N.E 
1026, 187 N.T. 226. 

53. Va—^Richmond, etc, R Co. v 
Richmond, etc., R Connection Co. 
133 S.B 888, 146 Va. 26G. 

51 OJ. p 756 note 9. 

54. U.S.—Central Transp. Co v 

Pullman’s Palace Car Co., Pa, 11 
S.CL 478, 139 U.S. 24. 35 L.Ed. 66 

55. U.S —Oregron R, etc, Co. v Ore- 
gronian R. Co., Or, 12 S.Ct. 814, 146 
U S 62, 36 L..Ed. 620. 

61 C J. p 756 note 11. 

56. N* J —Camden, eta, R. Co. v 
May’s Landing:, etc, R. Co, 7 A 
523. 48 N.J.Law 5S0, 667. 

61 C,J. p 756 note 12. 

57. U.S.—Humphreys v. St. Louis, 
etc. R. Co, C.CJSr.T., 37 F, 307, 
appeal dismissed 12 S.Ct. 987, 146 
U.S. 662, 36 L.Ed. 866. 

58- U.S—Jesup V. UlInoiB Cent. R. 
Co., C 0.111., 43 F. 483. 

N.T,—^Barr v. New York, eta, R 
Co., 26 146, 126 N.T. 263. 

59. U.S.—McCulloch V. Canadian 
Paa Ry. Co., D.C.Mlnn., 63 F.5up(p. 
634. 

51 aj. p 766 note 13. 

What law groraanui 

<1) A lease of railroad properties, 


executed and to be performed in a 
state was g:ovemed by law of such 
state.—^McCulloch v. Canadian Pac. 
Ry, Co, supra. 

(2) The contractual rights and ob¬ 
ligations created by lailroad leases 
are determined by the law of the 
place where the engagements were 
entered into,—U. S. v. Warren R, Co., 
C.C.A.N.Y., 127 P.2d 134. 

(S) The contractual rights and ob¬ 
ligations created by a railroad long¬ 
term lease were to be determined by 
laws of the place where the lease 
was executed, performance was to 
be, the lessor and lessee lived, and 
the leased premises were located —In 
re Central of Georgrla Ry. Co, DC. 
Ga., 47 F.Supp 786. 

Expenses, repairs, and improvemenis 
U S —Chicago & W. I. R Co. v. Chi¬ 
cago & B. R Co, C.C.AI11. 140 F. 
2d 130, certiorari denied 64 S.Ct. 
1167, three cajses, 322 U.S. 747, 38 
L.£id. 1679, rehearing denied 64 
SOL 1284, three cases, 322 U.a 
772, 88 L.Ed. 1696—SL Paul Union 
Depot Go. v. C L R., aC.A.8. 123 
P.2d 236. 

Other oontraots eoastimd' 

U.S—Atlantic Coast Lane R. CJo. v. 
U. S, Sa. 62 S,CL 171, 284 U.S. 
288, 76 L.Bd- 298. 

Mo—New York Cent. R- Co. v. Chi¬ 
cago 4b B. I R. Co., 231 S.W.2d 
174. 


GO. N H —^Boston & M R R. v. Wil¬ 
ton B. Co, 181 A. 545, 87 NH. 416. 
51 C J. p 756 note 19. 

61- Va.—Southern R. Co. v. Frank¬ 
lin, etc, R. Co., 32 SE. 4S5, 96 Va. 
693, 44 LRA 297. 

51 C J. p 756 note 20. 

62. Mich —^Pere Marquette R. Co, 
V. Wabash R. Co, 104 N.W. 650, 
141 Mich. 215. 

51 aJ p 756 note 21 

63- Tenn—Nashville Terminal Co- 
V. Tennessee Central Ry. Co, 2 
TenmApp 646. 

51 C J. p 757 note 22. 

Acts of assigBee 

Doctrine of practical construction 
held inapplicable to eoitporate acts 
of assignee done in performance of 
railroad lease executed by assignor 
corporation twenty to thirty years 
before—^Boston & M, R. R. v Peter¬ 
borough R. R, 166 A. 276, 86 N.H. 
217. 

64. N.Y.—^Brainard v. New York 
Cent. R. Co., 161 N.E 152, 242 N. 
Y. 126, 45 A.LwR. 751—Cayuga- etc., 
R. Co. V. Delaware, etc, R. Co., 
213 N.Y S. 686, 216 App.Dtv. 429. 

65- K.H.—Boston, eta, R Co v. 
Northern R. 142 A. 118, 83 N. 
H. U2. 

61 OJ. p 757 note 24^ 

68. Mich.—Michigan Cent. R Co. v. 
Pare Marquette R Co„ 87 N.W. 
271, 128 Mich. 333. 
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nection in which they are used®^ The lease must 
also be construed with reference to the objects pro¬ 
posed by the existing charters of the companies at 
the time it was made W^ere the lessee controls 
a majority of the lessor's stock, the lease will be 
construed strictly against the lessee.®® There is a 
presumption that a railroad lease was drafted in 
view of the general fund of knowledge at the time."® 

Nature of contract It is frequently important to 
determine, as affecting both the right to execute 
and the rights and liabilities resulting therefrom, 
whether a particular contract is in fact a lease,^^ 
and this must be determined not by the name given 
to it by the parties or the terms used, but by its 
essential character.^® So where railroads have 
power to enter into certain contracts but not to lease, 
an instrument, although termed a lease, may be 
valid as a traffic or other operating contract,^® 
while on the other hand, in the absence of statute, 
any contract is unauthorized which is in substance 
and effect a lease, although it is not so called^^ 

§ 216. Operation and Effect in General 

An agreement In a lease between railroad companies 
to submit differences to arbitration does not permit one 
of the parties which has invoked the jurisdiction of a 
court of equity to limit such Jurisdiction and to pre¬ 
vent the court from determining all the equities be¬ 
tween the parties relative to the subject matter. 

An agreement in a lease betiveen railroad compa¬ 


nies to submit differences to arbitration does not 
permit one of the parties which has invoked the ju¬ 
risdiction of a court of equity to limit such jurisdic¬ 
tion and to prevent the court from determining all 
the equities between the parties relative to the sub¬ 
ject matter,'i'S or affect the right of stockholders to 
sue where the dispute is not between the companies 
but between the stockholders and the companies."® 
Such a provision for the submission to arbitration 
of disputes is binding not only on the parties there¬ 
to, but also on the real o\vTier of the leased prop- 
erty.^7 

A lease made without legislative authority does 
not Ipso facto dissolve the corporation*^® or release 
a subscriber to its stock from his subscnption,^® or 
affect the liability of the company to be sued on a 
liability incurred pnor to the lease.®® If the lease 
is strictly ultra vires, it is void, and cannot be made 
good by ratification or estoppel, as discussed supra 
§ 214, or the basis of any right of action by or 
against either party.®^ Where the companies are 
in pari delicto, the court will aid neither party,®® 
either to enforce the provisions of the lease or to 
cancel and set it aside.®® Neither company can 
maintain a suit to enforce a covenant by the lessor 
that m case it should elect to terminate the lease 
before the end of the term it would pay the lessee 
the value of the unexpired term.®^ If, however, 
the lease is not only ultra vires but also contrary to 


Coimectliisr caxxler 
Railroad was a carrier connecting' 
with leased railway within condi¬ 
tions of lease requiring maintenance 
•of open route, notwithstanding con¬ 
nection was made over intermediate 
•earner rather than by direct physi¬ 
cal connection. The term “connect- 
insr Imes" is commonly used as re- 
femngr to aJl the lines making: up a 
through route.—Atlantic Coast Line 
R. Co. V. TJ. S., S.C., 52 S.Ct. 171, 284 
U.S. 288, 76 L.Ed. 298. 

67- Hass.—Boston, etc., R. Co. v. 
New York Cent. R. Co., 153 NE. 
13, 256 Hass. 600. 

61 C J. p 757 note 26. 

68. N H.—March v. Eastern R. Co, 
43 N.H. 515. 

69. N.T.—Westchester F. Ins Cq. v. 
Syracuse^ eta, R. Co, 188 N.T.S 
602, 192 AppPiv. 463. 

61 C J. P 757 note 28 
Carefnl soxntiiiy 

Lease of railroad required careful 
scrutiny, where lessee owned major¬ 
ity Interest in lessor corporations.— 
New York Cent. Secunties Corpora¬ 
tion T. U. D.C.N.Y.. 64 F.2d 122, 
affirmed 68 S.Ct- 45, 287 U.S. 12, 77 
LuEd. 188- 


70. Mass.—Boston, etc., R. Corp. v 
Old Colony R. Co, 169 N.B. 157, 
269 Mass. 190 

7L U.S—Joliet & C. R. Co. v. U. S. 
CC.A.ni., 118 F2d 174, reversed 
on other grounds 62 S.Ct. 442, 315 
n.SL 44, 86 L.Ed. 658. 

51 C J. p 757 note 30. 

liease in perpetuity 

IT S.—Joliet & C R. Co. v. U. S., su¬ 
pra. 

78. TT.S—Joliet & C. R. Co. v, U- S„ 
supra. 

51 C J, p 767 note 31. 

73. U.S.—^Union (Paa R. Co, v. Chi¬ 
cago, etc, R. Go, Neb., 16 SCt. 
1173, 163 TT.S. 564, 41 LEd 265 

Mo.—^ Joseph, eta, R Co v, St. 
Louis, etc., R- Co., 36 SW. 602, 135 
Ho. 173, S3 L.R.A 607. 

74. Ohio.—Ohio, eta, R. Co. v. In¬ 
dianapolis, etc, R. Co., 3 Ohio Dec, 
Reprint, 458, 5 Am L.Reg.,N.S., 738. 

61 C J. p 767 note 33. 

76- Conn.—CSiamberlaln v. Connecti¬ 
cut Cent. R. Co., 9 A 244, 64 Conn. 
472. 

76. N.H.—March v. Eastern R. Co., 
43 N.H: 516. 

77t QhiQi-T:=^ii;^c|iinati v- Cincinnati 

7(y? 


Southern R. Co, 6 Ohio dr.Ct 247, 
3 Ohio Cir.Dec 438. 

44 C J. p 1460 note 67 [2]. 

City as real owner 
Ohio.—Cincinnati v. Cincinnati 
Southern R. Co., supra. 

78- N T —Troy, etc, R. Co. v. Kerr, 
17 Barb 581. 

79. Ill.—Ottawa, eta, R. Co. v. 

Black, 79 Ill. 262 
61 aJ. p 767 note 38. 

80- U S —S V. Little Miami, eta, 

R. Co, C.C Ohio, 1 F. 700, reversed 
on other grounds 2 S Ct 627, 108 
U.S. 277, 27 LEd, 727. 

81. U Sj—-S t Louis, eta, R. Co. v. 
Terre Haute, eta, R. Co, 12 S.Ct 
953, 145 U.S 393, 36 LJBd 748. 

61 C.J. p 767 note 42. 

83. Ohio—Ohio, etc., R. Co v. In¬ 
dianapolis, etc, R. Co , 3 Ohio Dec, 
Reprint 458, 5 AmIi.Reg,NS. 

738. 

51 C.J. p 758 note 43. 

83. US.^—St Louis, eta, B. Co, v. 
Terre Haute, eta, R Co., HI., 12 

S. Ct 963, 145 U.S. 393. 86 LEd. 
748. 

61 O. j. p 768 note 44. 

84 U.S—^Thomas v. West Jersey B. 
Co.. Pa., 101 V,B. Ui ^6 L-Ed. 960. 
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public policy, an action will lie by one of tbe parties, 
although It be in pan delicto, to set it aside,85 but 
in such case the court will not proceed any further 
in behalf of the party suing than to declare the 
lease invalid.®® 

If the contract of lease is ultra vires, a contract 
by a third company to guarantee the performance of 
its conditions is also void and cannot be enforced.®" 

§ 217. Property, Rights, and Franchises In¬ 
cluded 

The property rights and franchises included In a 
lease between railroad companies must Ise determined by 
the terms and proper construction of the contract. 

The property rights and franchises included in 
a lease between railroad companies must be deter¬ 
mined by the terms and proper construction of the 
contract,®® which, however, will be presumed to in¬ 
clude whatever rights and property of the lessor are 
necessary for the operation of the road and the prop¬ 
er exercise of the rights granted.®^ So, although the 
lease includes all property, real and personal, and 
all assets of every kmd and description of the lessor, 
it will be presumed that all the property leased was 
to be used for railroad purposes.®® 

Where a lease is made of all property of every 
name and nature for the full continuance of the 
charter, and all renewals thereof, title to the leased 


lands vests in the lessee.®^ A lease of a railroad 
with all its appurtenances includes a contract right 
acquired by the lessor to use a portion of the track 
of a third company®^ in the absence of any pro¬ 
vision in the contract against its assignment®® A 
lease, demising among other things "contracts now 
owned by the lessor,'* operates as an assignment 
of the lessor’s contract of a third person to cut and 
deliver 'wood on its right of w-ay as fuel for its 
locomotives,®^ especially ■where the lessee has no¬ 
tice of the fact that the contract is in course of 
performance when the lease is made.®^ 

§ 218. General Rights and Liabilities of 
Lessor and Lessee 

a. In general 

b. Of lessor 
c- Of lessee 

a. In General 

The rights, duties, and Uablfities of the fessor and 
lessee as between themselves, in so far as they are pro¬ 
vided for In the lease, must be governed by the terms 
and proper construction of that contract. 

The nghts, duties, and liabilities of the lessor 
and lessee as between themselves, in so far as they 
are provided for in the lease, must be governed by 
the terms and proper construction of that contract;®® 
and, where the lease specifies the duties and liabilities 


86. N’.T.—^rinlon Bridge Co. v. Troy, 
etc, R, Co., 7 Lane. 240. 

51 C J. p 768 note 49 

86. N.T.—^TJnion Bridge Oo. v. Troy, 
etc, R. Co, supra. 

87. U.S—^Pennsylvania R Oo. v St 
Xiouis, etc, R. Co, Ind., 6 S Ct 
1094, 118 U.S. 290. 30 LBd. 83. re¬ 
hearing denied 7 S Ct. 24, 118 I7JS 
630, 30 Li Bd. 284. 

88. N" C —Atlantic, etc., R. Co v. At¬ 
lantic, eta, Co., 61 S.B 186, 147 N. 
C 368, 23 L.R.A„N.S., 223, 126 Am. 
Salt. 6o0, 16 AjQn.Cajs. 363. 

51 C.J. p 768 note 62. 

88. US —Chicago, eta, R. Co. v. 
Denver, eta, R. Co, Colo, 12 S 
Ct. 479, 143 U.S. 696, 36 UBd. 277 

90u Md.—Buckler v. 5afe Deposit, 
eta, Co., 80 A. 899/116 Md. 222. 

91. —United States Pipe Xdne 

COw V. Delawaare, D. 4k W. R. R. Co., 
41 A. 769, 62 N.JJL-aw 264, 42 LR. 
A. 672 l, 

K.Y.—Syracuse Grade Crossing Com¬ 
mission V. Delaware, D. & W. R. 
Cot, 97 K.TjS.2d 279, 197 Misa 192, 
modified on other grounds 32 NJT 
S.2d 620, 263 AippJHv. 930, affirmed 
49 K.8L2d. 131, 290 N.Y., 632. j 

as. * Pa.^Fhxladelphia, eta, R. Co. r. | 
gatawissa R. Co., 68 Pa. 20. i 


93. Pa.—^Philadelphia, etc, R. Co. v. 
Catawissa R. Co., suprsu 

; 94L N.C. —^Atlantic, eta, R. Co v. 
Atlantic, eta, Co, 61 SB 185, 147 
N.C. 368, 23 DRA.NS, 223. 125 
AmS.R. 660, 16 AnnCas 363. 

96. N.C —Atlantic, etc, R. Co. v. 
Atlantic, etc, Co., supra 

96. N H.—^Boston & M. R. R. v. 
Suncook Val. R. R, 46 A2d 773. 
94 KJBC. 81, certiorari denied 67 S, 
Ct 89, 329 U-S. 731, 91 KEd. 632, 
rehearing denied 67 S.Ct 186, 329 
U.S. 828, 91 Ii.Ed. 703. 

51 C J. p 758 note 60. 

Liability for injuries see Infra 55 
351-360. 

Duty to return property 
Where property used for railroad 
purposes had been leased for a term 
of years and the city sought to con¬ 
demn a pert of It for public streets, 
the lessee would not be permitted to 
let the city take possession against 
the wHl of the owner of the fee, for 
after the <dty once had iiossession, 
the lessee would not be able to re¬ 
gain possession and return It to 
the owner of t3a© fee at the termina¬ 
tion of the lesse-—City of Chattanoo¬ 
ga y. State of Georgia^ 3 
42. 


Ziocation under eminent domain 
Notwithstanding some e'vidence 
that a switch to a warehouse was 
[ constructed before an agreement per¬ 
mitting use of the land for a switch 
connection was executed and a ref¬ 
erence in the agreement to the 
ground on which the switch was lo¬ 
cated, there was no presumption that 
the switch was located on ground ac¬ 
quired by the railroad company un¬ 
der its power of eminent domain — 
Klingler v. Wick, 109 A. 542, 266 
Pa. 1. 

Bight to share in lessee’s pgrofits 
Lease of railroad property held 
not to reserve to lessor right to 
share in profits earned by lessee 
from demised property not strictly 
devoted to railroad purposes—^Phoe- 
mx Ina Co. of BEartford v New York 
& H. R. Oo, C.CJLN.T^ 59 WM 962, 
certiorari denied 63 SLCt. 81, 287 U. 
a 645, 77 XuEd. 653. 

Operation by lessor over teacdcs de¬ 
mised 

N.H.—^Boston de M. R. R. v. Suncook 
Vah R. R., 46 A.2d 773, 94 N.H. 
81, certiorari denied 67 S.Ct. 89. 
829 U.S. 731, 91 L Ed. 632, rehear¬ 
ing denied 67 S.Ct 186, 329 US 
698» 91 UEd. 703. 
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of eacli, neither company is restricted in any manner | 
not provided in the contract,9* but may obtain new 
legislative grants and avail itself of any new powers 
which wull not interfere with the due operation of 
its contract with the other company.^8 

Breach of lease. In an action for damages for 
breach of the lease, the complaint or petition must 
state all facts necessary to entitle plaintiff to re¬ 
cover.® ® 

h. Of Lessor 

In the absence of any statutory provision or agree¬ 
ment to the contrary, the lessor company is not bound 
by any contracts entered Into between the lessee and 
third persons to which it is not a party. 

In the absence of any statutory provision or agree¬ 
ment to the contrary, the lessor company is not 
bound by any contracts entered into between the 
lessee and third persons to which it is not a party,i 
but if there is an agreement covering the matter 
the rights of the parties will be governed according- 
ly.2 A stipulation that the lessor shall pay for all 
improvements made with his written consent im¬ 
poses no duty on him so to consent.® If the lease 
is unauthorized, the lessor company remains liable 
for the proper performance of all its charter obliga¬ 
tions and public duties.^ 

It has also been held that the lessor company re¬ 
mains liable for the performance of any of its 
corporate obligations antecedent to the lease,® al¬ 
though the lease is authorized and the lessee com¬ 
pany is also liable.® Where one company has leased 


its road to another, it cannot bring an action against 
the latter merely to obtain an opmion of the court 
as to whether the lease is ultra vires, where neither 
company claims that it is invalid or asks to be 
relieved therefrom.^ 

c. Of Lessee 

The lessee ordinarily, with respect to the leased 
property, succeeds to all the rights and franchises of the 
lessor. 

The lessee ordinarily, with respect to the leased 
property, succeeds to all the rights and franchises 
of the lessor,® and in its operation of the leased road 
IS not bound by any limitations in its own charter 
with respect to the rates which it is permitted to 
charge on its own road,® but it succeeds to no 
greater rights than those of the lessor,i® and must, 
m operating the leased road, be governed by the 
charter of the lessor.^i An authorized lease im¬ 
poses on the lessee the duty of operating and conduct¬ 
ing the road as the statute from which the lessor 
compan}: derived its powers prescribes.^® So also, 
where a company of one state leases a road in an¬ 
other state, it is subject to local legislation in that 
state m the same manner as the lessor would have 
been if no lease had been made.^® The lessee may 
be estopped to assert its rights under the lease.i^ 
On sale of the leased property, the lessee must hold 
the money as the property of the lessor and rec¬ 
ognize and preserve the title of the lessor thereto.^® 
It has been held that the lessee cannot redeem a 
duly authorized long-term railroad lease under a 


97. NH.—^March v. Kastem R Co„ 
43 N.H 515. 

98: N.H.—^March v. Eastern R. Co„ 
supra. 

99. Ga—State v Western, etc., R. 

Co, 71 SE. 1055, 136 Ga. 619. 

51 C.J. p 759 note 64 

1 . XJ.S—^Empire Trust Co. v Egrypt 
JL Co., O.CNC., 182 F. 100. 

51 C J. p 759 note 65. 

2. Pa,—Pittsburr, etc, R, Co. v, 
Harbaugb, 4 Brewst. 115. 

51 G J. p 759 note 66. 

3. N H.—^Boston, etc., R. Co v. 

Northern R. Co, 142 A. 118, 83 N 
H. 312, 

Tex.—Central, etc., R. Co. v. Mor¬ 
ns, 3 SW. 467, 68 Tex. 49. 

5. TJ S —Chicago, eta, R Co v. 

Crane, Iowa, 5 S.Ct. 678, 118 TJ S. 
424, 28 LEd. 1064. 

e- U.S — Chicago, eta, R. Co. v. 

Crane, supra. 

7. N,T.—Ogr^ensburgh, eta, R. Co. 
r. Vermont, etc., R. Co., 4 Hun 712 

8, U.S.—^Phoenix Ins. Co. of Hart¬ 


ford V. New York & H R Co , C C 
A N.T, 59 P 2d 962, certiorari de¬ 
nied 53 set. 91, 287 US 645, 77 
LEd. 558. 

51 CJ p 759 note 76. 

Exchanges of leased property 

Lessee railroad's exchanges of por¬ 
tions of leased property for property 
belonging to city in connection with 
terminal station street improvement 
held not invalid.—Phoenix Ins. Co. of 
Hartford v New York & H R Co , C 
CAN.Y., 59 P2d 962, certiorari do¬ 
med 53 set. 91, 287 US 645, 77 L 
Ed. 658. I 

9. 'Pa.—^Pennsylvania R. Co. v. Sly, 
65 Pa. 206. 

N.Y.—^Palm v. New York, eta, R. 
Co, 17 N.YS 471, 60 N.Y.Super. 
162. 

10. Miss.’—State v. Mobile, etc, R 
Co, 38 So. 782, 86 Miss. 172, 122 
AxelSR. 277. 

11. S.C.—^McCandless v. Richmond, 
eta, R. Co., 16 S.E. 429, 88 8,(X 108. 
18 UILA, 440. 

51 C J. p 759 note 78. 
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12. Ky,—^Louisville & N. R. Co. v. 
Pierce, 230 S.W2d 430, 313 Ky. 
189. 

13. U S.—Stone v. Dlinois Cent. R. 
Co., Miss, 6 set. 348, 388, 1191, 
116 U.S 847. 29 L Ed. 660. 

51 O*J. p 759 note 80. 

14. Veu—R ichmond, etc, R. Co. v 
Richmond, etc, R. Connection Co, 
133 S E. 888, 145 Va. 266. 

51 C.J. p 759 note 81. 

15. US—^Kansas City, St L. & C 
R. Co V. Alton R- Co., C.CA.I1L, 
124 F.2d 780. 

Money deposited in lessee’s general 
aooount 

Where money derived from sale of 
leased railroad land was deposited 
m lessee's general banking account 
and was carried on books as a non- 
negotiable debt owing to lessor, the 
handling of the fund by lessee cre¬ 
ated a debtor and creditor relation¬ 
ship between lessee and lessor and 
failed to recognize the {property right 
of lessor in the fund—Kansas City, 
St. L. & C. R. Ca V. Alton R. Co, 
C-A.I1L, 124 P.2d 780. 
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statute intended primarily to provide for the ex¬ 
tinguishment of ground rents.^® 

As to public duties. The lessee succeeds to the 
charter obligations of the lessor and the necessity of 
performing its public duties.^" It must operate the 
leased road,^* and cannot abandon or cease to 
operate any part thereof,^® or ordinarily, change its 
location,^® although the parties to the lease may, ! 
after the track has been located and built, by oral J 
agreement change its location within the limits | 
specified in the lease .21 The lessee must also pro¬ 
vide and maintain at stations used by it the con- 
vemences and accommodations required by law.22 
It must furnish all necessary rolling stock and 
equipment for its proper operation and for the 
transportation of both freight and passengers,^3 
and may be compelled by mandamus to do so,^^ or 
enjoined from abandoning any of its public duties 25 
If the lease is void, the lessee will not be compelled 
to operate the road.26 

As to contracts of lessor. Although the lessee 
takes the property subject to any liens thereon se¬ 
curing the obligations of the lessor,^^ in the absence 
of any statutory provision or agreement to the con¬ 
trary the lessee is not liable for debts of the lessor 
not constituting a lien on the leased property,28 and 
is not bound by any contracts made by the lessor^s 
or liable for any breach of contract committed by 


the lessor prior to the lease.®® Where there is a 
provision in the lease as to debts and contracts, the 
rights and liabilities of the parties depend on the 
1 terms and proper consideration of the agreement.®^ 

' A free pass given by the lessor, being a mere license 
without any consideration, is revoked by the lease 
and need not be honored by the lessee.®® 

§ 219. Rents and Advances 

The power of a railroad company to fease Its road to 
another company includes the power to fix the rent and 
the manner in which it shall be paid. 

The power of a railroad company to lease its road 
to another company mcludes the power to fix the 
rent and the manner in which it shall be paid,®® 
and, similarly, the power to take a lease includes the 
power to make agreements concerning the pajTnent 
of rent.®4 The lessee may agree as rent to pay or 
guarantee the payment of the mterest on the bonds 
of the lessor during the term of the lease,or a 
part of the principal of such bonds, annually,®® or 
the entire amount thereof at the expiration of the 
lease,®7 or it may agree to pay or guarantee pay¬ 
ment of certain dividends on the lessor’s stock.®® 
Where the rent is to be paid in the form of divi¬ 
dends or interest on bonds, it may be made payable 
directly to the stockholders or bondholders instead 
of to the lessor company to be distributed by it.®® 
An agreement to pay rent to a third company does 


16. Md.—^Buckler v. Safe Deposit 
etc., Co„ 80 A 899, 115 Md. 222. 

51 C J p 760 note 89. 

17- Va.—Winchester, etc, R. Co. v 
Commonwealth, 65 S.B. 692, 106 
Va. 264. 

51 C J p 760 note 90, 

18- HZ.—^People v. St Louis, etc., R. 
Co., 52 N.B. 292. 176 Ill. 512, 36 
LuItA. 656. 

19- Miss.—State v. Mobile, etc., R. 
Co, 38 So. 732, 86 Miss, 172, 122 
Am.S.R 277. 

SOm Miss.—State v. Mobile, etc., R. 
Co, supra, 

21» Minn—^Minneapolis, etc., R, Co. 
V. St Paul, etc, R. Co,. 28 N.W. 
705, 35 Mmn. 265. 

XL Tex. —State v. Southern Kansas 
R. Co., CivA.pp., 99 SW. 167. 

23; HI—People V. St Louis, etc., R. 
Co.. 52 NE. 292, 176 HI. 512, 36 L. 
LH, 656. 

61 ax p 760 note 97. 

XL HL—People ▼. St Louis, etc., 
R. Co., supra. 

25- Miss.—State v. Mobile, etc., R. 
Co., 38 So. 732, 86 Miss. 172, 122 
Am-SsR, 277. 

51 OJ. p 760 note 99. 

26 . TT.S.—^People v. Colorado^ etc., R- 
Co., CC.OoIo„ 42 P. 638. 

74 C.XS.~46 


27. Ky—Hurley v. Biff Sandy, etc., 
R Co, 125 SW. 302, 137 Ky 216 

61 C.X p 760 note 4, 

28. TJS,—Taenzer v. Chicaffo, etc., 
R. Co, Tenn., 170 P 240, 93 C.CA 
436 

Tex.—^Missouri, Pac, B. Co v. Owens, 
1 TexA.CivCas § 384. 

29. Pa.—^Pennsylvama Co. v. Brie, 
etc, R. Co, 108 Pa. 621. 

51 C.X p 760 note 6. 

AssiuiiptioxL of obliffaiioBS 

Pact that railroads with which 
storaffe company had entered into 
contracts for handlinff by company 
of railroads' unclaimed package 
freight had leased their lines to an¬ 
other railroad did not release les¬ 
see, which had assumed obligations 
of original parties and succeeded to 
their rights and liabilities on such 
contracts.—Pennsylvania R. Co. v. 
Houston, aCLA.Ohxo, 81 P.2d 704. 

30. Tex,—Missouri Paa R. Co, v. 
Owens, 1 TexA-Civ-Cas. { 884. 

31. Mass—Hew Tcark Cent. R. Co. v. 
Central Vermont R. Co., 136 K.B. 
825^ 243 Mass. 56. 

61 ax p 760 note 8. 

32. H.a—Turner y. Richmond, eta, 
B. Co., 70 N.a 1. 
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33. H.T.—Day v Ogdensburgh, etc, 
R. Co, IS XB 765, 107 H.T. 129. 

51 C X p 761 note 11. 

34. X.T—^Prank r. Hew York, C. & 
St L. R. Co., 24 XTS2d 846, 176 
Misc. 902, affirmed 24 X.TS2d 854, 
motion demed New York, C. & St 
L. R Co. V. Prank, 61 S Ct. 729, af¬ 
firmed 61 set 833, 313 US. 538, 
85 LEd. 1507, vacated 61 SCt 938, 
313 U.S. 596, 85 L.Bd. 1550, affirm¬ 
ed 63 S.Ct 258, 314 U.3 360. 86 
LEd 277. 

35. U.5—^Eastern Townships’ Bank 
V. St Johnsbnry, etc., R. Co.. C. 
C.yt, 40 P. 423, appeal dismissed 
IS set 1046, 149 US. 772, 37 L, 
Ed. 957. 

51 OX p 761 note 12. 

36. N.Y.—Day v. Ogdensburgh, etc, 
R. Co., 13 N.B. 765, 107 N.Y. 129. 

37- N.Y.—Gere v. New York Cent, 
etc., R. Co.. 19 Abb.N.CSaa. 193. 

38^ N Y.—^Peabody v. Xnterborongh 
Rapid Transit Co., 202 N.Y.S. 287, 
121 Misc. 647, modified on other 
grounds 269 N.Y.S. 380, 212 App. 
Div. 503, afihrmed 148 NAL 768, 
240 N.Y. 708. 

SI OJ. p 761 note 16. 

39w U.S—-iStna Ins. Oo. v. Albany, 
eta, R. Co., C.C.N.Y.. 156 P. 132, 
affirmed 176 F. 1019, 95 aOA. 393, 
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not make the lease void for vrant of consideration, 
where such company owns substantially all of the 
stock and bonds of the lessor,^® 

Where there are express provisions in the lease as 
to the amount or method of computmg the rent and 
the time and manner of payment, the rights and lia¬ 
bilities of the companies must be determined by a 
proper construction of the contract,^^ and, if no 
particular amount is stipulated, a promise to pay 
w’hatever is a reasonable amount will be implied 
A failure on the part of the lessor to perform an 
independent covenant does not affect the liability of 
the lessee for the agreed rent,^3 and a condemnation 
suit instituted by a railroad, lessee of another rail¬ 
road, against the original lessor does not of itself 
terminate any liability for rent or use and occupa¬ 
tion until an award of compensation.^^ 

Where the lease is invalid, an action for rent due 
thereunder will not lie.^^ howrever, the lease, 
although ultra vires, is not tainted with any im¬ 
morality and has been partly executed, a court of 
equity will, independently of the contract, as far as 
possible do justice between the companies, by com¬ 
pelling one to return or account for what it has 
received under the lease,or make such compensa¬ 
tion as may be just for the use actually enjoyed of 
the leased property but in such case the action 
is not maintained on the contract or according to 
its terms but on the implied contract of defendant 


to return or make compensation for property or 
money which it has no right to retain,4 8 although the 
attempted lease may be used as a basis for determin¬ 
ing the amount of such compensation.^® 

§ 220. Taxes and Assessments 

a. In general 

b. Income tax 

a. In General 

Where the duty of paying taxes and assessments Is 
provided for by the covenants In the lease, the rights 
and liabilities of the parties to a lease between rail, 
roads, as between themselves, depend on the terms and 
construction of their agreement. 

The question whether the duty of paying taxes and 
assessments chargeable against the leased property 
rests on the lessor or the lessee of a lease between 
railroads is frequently provided for by covenants 
in the lease, and in such case the nghts and liabilities 
of the parties as between themselves depend on the 
terms and construction of their agreement,^® the 
lessee being required to pay only such taxes as it 
has expressly assumed.®^ No particular form of ex¬ 
pression is essential to create a covenant on the 
part of a lessee to pay taxes,and such covenants 
run with the land. 

A statute may require the lessee to pay the taxes 
in the first instance with a right to recover the 
amoimt from the lessor or deduct it from the rent,54 
and such a statute has been held v£ilid.55 


certiorari denied SO S,Ct 401, 215 
U.S. $01. 64 UEd. 344. 

40. XJ S,—Union Pac R. Co, v. Chi- 
casTo. etc.. R. Co.. Neb. 16 S.Ct. 
1173, 163 U.S, 564, 41 U.ETd. 265. 

US.—Beneficial Corp. v. Kead- 
Ingr &&W.SL By. Co, DCPa, 91 
P.Snpp. 803, aifirmed, CA., 185 F. 
2d 238. 

51 C.J. p 761 note 18. 

BivideiLda on. leMor'a ntook 

U.B—New York Cent Securities 
CJorporatlon v. U. S., D.C.N,T.. 54 
F.2d 122. amnned 53 SCt 45. 287 
U.S. 12. 77 U-Ed. 138—Beneficial 
Corp. V. Beading* & 3 W. St By- 
Co.. I>.C.PiL.r 21 F.Snpp. 803. affirm¬ 
ed. OA., 185 F.2d 238. 

61 C J. p 761 note 18 [cC. 

42. Ga.—^Rome R. Co. v. Chattanoo¬ 
ga. et&, B. Co., 21 8.11 69, 94 G€L 
422. 

4a- Va.—Miller v. Southern R. Co., 
108 S.B, 838^ 131 Va. 239. 

61 C J. p 761 note 20. 

44i m. —^Iieitch V. New York Cent. 
R. Co, 58 N.E.2d 16, 888 111. 236, 
155 A-Li-R. 835. 

4B. U.S.—Cox V. Terre Haute, etc-, i 


[ B. Co.. Ind., 133 P. 371, 66 C,CA 
! 433 

I 51 C.J. IP 761 note 22. 

40b US—^Pullman's Palace-Car Co 
V, Central Transp, Co., Pa., 18 S 
Ct. 808, 171 US. 138, 43 L-Ed. 108 
51 C.J. p 762 note 23. 

47. US.—St. Lioms, etc., B. Co v 
Cleveland, etc., B Co, Ind, 8 S. 
Ct. 1011, 125 U.S. 658. 31 L. Ed 832 
—^Farmers’ lioan, etc, Co. v. St 
Joseph, etc., R. Co, CC.Neb., 2 
F. 117, 1 McCrary 247. 

48. U.S —Central Transp. Co, v 
Pullman’s PaJace-Car Co., Pa., 11 
S,Ct. 478, 139 US. 24, 36 L,.Ed. 55. 

|Va.—^Richmond, etc., R. Co. v- Rich¬ 
mond, etc,. R. Connection Co., 133 
S-E. 688r 145 Va, 266. 

49. Va.—^Richmond, etc./ R. Co. v. 
Richmond, etc., R. Connection Co., 
supra. 

sa U.S,—^In re Chicago & E. I. By. 

Co, C.C.A.ni., 94 F.2d 296. 

51 C.J. p 762 note 28. 

Special assessments whioh . repre¬ 
sented cost of pemanent improve¬ 
ments and additions to lessoi^s prop¬ 
erty were^ In view oi; practical ^con- 
•stniction by parties; no^ working ex¬ 
penses payable by less^ on wheel-j 
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age basis under contract for lease 
of terminal facilities to several rail¬ 
roads which provided that working 
expenses should Include all taxes and 
assessments but not cost of perma¬ 
nent improvements and of additions 
to property.—Chicago & W. I. R. 
Co. V. Chicago & B. I. By. Co.. CC. 
A Ill.. 86 F.2d 441. 

Stock and francMse tax 
U.S,—In re Chicago & E- I. By Co, 
aC.A.IU, 94 P.2d 296. 

51. Pa.—North Pennsylvania R Co. 
V. Reading Co, 183 A. 918, 320 Pa. 
566. 

51 C.J. p 762 note 29. 

52. Mass —^Boston, etc, Corp v. Old 
Colony R Co. 169 NE. 157, 269 
Mass. 190—(Pittsfield, etc.’, R. Corp. 
V. Boston, eta, R. Co., 157 NB 611, 
269 Mass. 390. 

53. W.Va.—West Virginia, eta, B. 
Co. V. Mclntire. 28 SR 696, 44 W- 
Va- 210. 

B4k Vt-—Vermont, eta, R. Co. v. 

Vennont Cent. R. Co.. 21 A. 262, 
73i; 63 Vt. 1, 10 Lr.RA. 662 
51 C.J. p 762 note 32. 

55h Vt^—Vermcwxt, eta, R Ggw v. 

Vermont Gent.^ R. Co., supra. 

51 C.J. p 763 note 83. 
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b. Income 7az 

A covensrrt in a lease between ran''oad companies 
that the lessee will pay all taxes and assessments which 
nay be levied on the demised property or on the lessor 
by reason of its ownership thereof has been held not a 
covenant to pay the income tax on the rentals. 

A covenant in a lease between railroad com¬ 
panies that the lessee will pay all taxes and assess¬ 
ments which may be levied on the demised prop¬ 
erty®® or on the lessor by reason of its ownership 
thereof®'* is not a covenant to pay the income tax on 
the rentals, nor are general covenants to pay taxes,®® 
or to pay all claims related to the railroad,®® cove¬ 
nants to pay taxes on the business®® or on the in¬ 
come or profits of the business®^ or on the lessor's 
business,®® or the receipts, gross or net, derived 
therefrom,®® on its franchise,®^ capital stock,®® or 
di\ndends thereon,®® or on bond issues, or interest 
thereon,®*^ or to pay all taxes on any of its rights, 
privileges or franchises;®® nor is an agreement to 
pay all expenses connected with the system growing 
out of the maintenance, operation, renewal, or re¬ 
placement of the demised property a covenant to pay 
such income tax.®® 

Although there is some authority to the contrary,7® 
it has been held that an agreement by the lessee to 


pay all taxes that may be imposed on or payable 
by the lessor on account of his property, franchise, 
capita! stock, “or otherwise” binds it to pay an in¬ 
come tax on the rent paidj^ as does an agreement 
to pay taxes on the rental of the lessor,"- and as 
does an agreement to discharge all taxes imposed on 
the leased property or on any income therefrom.^® 
Similarly, where the lessee is required to pay all 
taxes, ordinary or extraordinary-, thereafter to be 
imposed on the lessor, he must pay- the taxes on in¬ 
come from rentals Where the lessee assumes the 
obligation of taxes so that annually there might be 
a basis for the stockholders of the lessor to receive 
a certain per cent of their shares without any deduc¬ 
tion w'hatever, the lessee will he liable for taxes 
on the rental.'® 

The determination of the question whether a 
federal income tax is included \nthin the terms of an 
agreement to pay taxes depends on the words of the 
contract, the context in which they occur, and the 
subject matter to which they are applied.^® A lessee 
will not be deemed to have covenanted to pay the 
income taxes of the lessor unless the obligation to 
do so is clearly and directly specified in the contract 
between them.’^'^ In any event, the intent of the 
parties will control,'^® and the matter may be gov- 


56. U.S —XT. S V Warren R. Co, 
CCA-3Sr.T, 127 F2d 124. 

N.Y.—iNTew York Cent. R Co. v. Kew 
York & EL R. Co., 56 Iir.Y.S.2d 712, 
185 Misc 420, affirmed 72 N.Y S. 
2d 404, 272 App Div. 870, affirmed 
78 N.E2d 612, 297 NY 820. 

51 CJT. p 763 note 35. 

ASBlifiLee liald not liable 
N.H.—Boston ^ M. B. R. v. Wilton 
R Co., 181 A. 545. 87 NH. 416— 
Boston & M. R. R. V Peterborough 
R. B., 168 A. 275, 86 NH. 217. 

67- N.Y.—^Brainard v. New York 
Cent. R. Co., 151 N-B. 152, 242 N. 
Y. 125, 45 ALB. 751. 

58- U.S.—Illinois Cent. R. Co v. In- 
dianax>olis Union R. Co., C.C.A.lnd.» 
6 F.2d 830. 

Va.—Atlantic, etc., R. Co. v. South¬ 
ern R. Co.. 141 S.E. 770, 149 Va, 
701. 

59. U.S.—^U. S. V Warren B. Co., C. 

C.A.N.Y., 127 F.2d 134. 

6a U.S.—^U. S. V. Warren R. Co., 
supra. 

61. US—U. S ▼. Warren R. Co„ 
supra. 

62. Maas—^Boston,, eta. Oorp. v. Old 
Colony R. Go., 169 NJSl 157, 269 

VaAA. X9GL 

61 C.X p 763 note 38. 

63. Pa.—Sharon R. Co. v. Brie B. 
Co.* 11» A 242. 268 Psa. 996—Cata- 
wissa R, Oq. V. Philadelphia, eta, 
R. Co., 99 A. 807, 865 Pa. 


64. Pa—Catawissa R. Co. v, Phila¬ 
delphia, etc, R. Co, supra. 

51 C J. p 763 note 40. 

65. Mass—Stony Brook R. Corp v. 
Boston, etc, R. Co, 157 NE. 607. 
260 Mass 357, 53 A.L..R. 700. 

51 C.J. p 763 note 41. 

6a Pa—Catawissa R. Co. v. Phila¬ 
delphia. eta, R. Co.. 99 A 807, 255 
Pa. 269—Irittle Schuylkill Nav., 
etc. Co. V. Philadelphia, eta. R. 
Co., 25 PaJDlst. 132, 44 IPaCo. 197. 

67. Pa.—Sharon R. Co. v. Erie R. 
Co, 112 A. 242, 268 Pa. 896—Cata¬ 
wissa R Co. V. Philadelphia, eta, 
R. Co.. 99 A. 807, 255 Pa. 269. 

68. U.S.—U. S. V. Warren R- Co, 
aCAJ7.Y.. 127 F.2d 134. 

69. US—^Illinois Cent R. Co v. 
Indianapolis Union R. Ca, C.CJ^ 
Ind, 6 F.2d 830. 

70. Iowa.—Des Moines Union R. Co. 
V. Chicago Great Western R. Co., 
177 NW. 90, 188 Iowa 1019, 9 A. 
LR. 1657, 

51 C.J. p 763 note 45. 

71- U.S—Whitlock v. Boston, eta, 
R. Co, C.aA.Ma8S., 29 F.2d 961. 

78- US.—Gaston ▼. New Ix>n^n 
Northern R. Co., D.C.O 0111 L, 88 F. 
2d 183. 

51 CJ. p 768 note 47. 

73- Ohiow—City of Cincizinatt v. Cin¬ 
cinnati N. O., & T. P. By. Co., 75 
N.B.2d 200, 80 Ohio APPw 213^ 
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liability for penalties 
Where lease by its terms made 
company liable for Income tax im¬ 
posed by another state on city's in¬ 
come under lease, but both city and 
company, because of mutual error, 
unsuccessfully co5perated to defeat 
the tax in court of such other state, 
company was liable, not only for 
city’s taxes, but also for penalties 
incurred because of the failure to 
pay the taxes when due-—City of 
Cinclxmatl v. Cincinnati. N. O. & T 
P.Ry. Co., supra. 

74. U.S.—^In re Georgia By. Co., B. 

CGa.. 47 F.SUPP. 786. 

3<oag-tem perpettuQly renewable 
lease 

US—^In re Central of Georgia Ry 
Co., D.C.Ga., 47 F.Supp. 786 

7a Me—European & North Ameri¬ 
can Ry V. Maine Cent. R. Co., 196 
A. 642, 135 Me. 338. 

7a Masa—^Boston, eta. Corp. v. Old 
, Colony R. Co., 169 N.B, 157, 269 
Mass. 190—Stony Brook R. Co. v. 
Boston* etc., R. Co, 157 N,E. 607, 
260 Maas. 379, 58 A-UR. 700. 

77. U-S,(—U. 0, y. Warren R. Co., 
aCLA-N-Y.. 127 FM 184. 

7!a U.S.—In re Central of Georgia 
By. Oo., D.C,Ga., 47 F.Supp. 786. 
N.Y.—New York Cent. R, Co. v. New 
York & H. R. Co.* 56 N Y.S.2d 712. 
185 Misa 420, affirmed 72 N.Y.S. 
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erned by a practical construction of ambiguous 
language in the contract by the parties thereto.^® 
The lease is to be read as a whole in the light of its 
general plan or scheme.®® The words used are to 
be given their common signification®^ although a 
qualification of the words used may be necessaiy.®^ 

On the failure of the lessee to pay the lessor’s 
income tax when obligated to do so, a breach of 
contract occurs,®® for which the lessor may sue at 
once, smce he will not be required first to pay the 
taxes,whether the promise was to pay taxes or 
to indemnify against liability for taxes.®® 

§ 221. Subletting or Assignment 

If a conveyance is of the entire interest of the lessee 
of a railroad, it is an assignment of the lease, but if of 
only a part of the unexpired term, it is a sublease. 

In accordance with the rules relating to leases 
generally, if a conveyance is of the entire interest 
of the lessee, it is an assignment of the lease, but 
if of only a part of the unexpired term, it is a sub¬ 
lease,®® whatever may be the form or language of 
the instrument,®7 and if the transfer affects only a 
part of the leased property, but passes the entire in¬ 
terest of the lessee in such portion, it is an assign¬ 
ment pro tanto.®® A company in possession other 
than the lessee will be presumed to be in possession 
as the assignee of the term,®® but is not estopped to 
show that it is not an assignee,®® Where one rail¬ 
road leases the road of another and agrees to as¬ 
sume a lease taken by the latter of a third road, 
whether such assumption applies to the whole term 
of the assumed lease or only to the part thereof 


covered by the term of the second will depend on 
the mtention of the parties as showm by a proper 
construction of the contract.®^ 

Right to sublet or asngn. The legislative au¬ 
thority of a company to lease its road passes to the 
lessee as a part of the franchise, in the absence of 
any provision to the contrary, in the lease ;®2 and 
the lessee may, in the absence of statute, sublet or 
assign the lease®® except where it contains a cove¬ 
nant to the contrary.®^ Such a covenant cannot be 
evaded by any mdirect proceeding, such as the as¬ 
signment by the lessee of the entire gross earnings, 
with an agreement to continue to operate the road 
under the direction of the assignee,®® but a covenant 
against subletting or assignment is not broken by 
giving another a mere license to use the leased prop¬ 
erty;®® and where one company leases to another 
a portion of its right of way on which to construct 
the road of the latter, the lease being to the lessee 
and to “its successors and assigns forever,” and an¬ 
other clause provides that the lessee shall not as¬ 
sign or sublet any of the rights granted, the latter 
clause will be construed as only preventing an as¬ 
signment of such rights, separate from the road of 
the lessee, and not to prevent their passing to an 
assignee of the lessee’s road as a part thereof.®^ 

The validity of an assignment of a lease is not 
affected by the insolvency of the assignee.®® 

Operation and effect. An assignment of the lease 
creates a privity of estate between the original 
lessor and the assignee,®® and the assignee is bound 
by covenants in the original lease which run with the 


2d 404, 272 AppDiv. 870, affirmed 
78 NB2d 612, 297 N.T 820 
79- U.S.—^In re Central of G^eorgia 
By. Co., D.CGa, 47 P.Supp. 786 
Hr.T.—New York Cent B. Co. v. New 
York & H. B. Co, 56 N.Y S 2d 712, 
186 Misc. 420, affirmed 72 NYS. 
2d 404, 272 App.I>Iv. 870, affirmed 
78 N.B.2d 612, 297 N.Y. 820. 

61 ax. p 768 note 48. 

80. N.Y.—New York Cent. B Co. v. 
New York & H. B. Co., supra. 

81. U.S—In re Central of Georgia 
By. Co., DC.Ga., 47 P.Supp. 786. 

Ghaxges 

Ohio—City of Cincinnati v. Cincin¬ 
nati, N. O. & T. P. By, Co., Com. 
PL, 71 NE,2d 484, affirmed 76 N. 
B 2d 200, 80 Ohio App 218 

88. U.S—In re Central of Georgia 
By. Co, D C.Ga., 47 P Supp. 786 

83. Pa.—Valley B. Co. v. Bela ware, 
li & W. B. C?o.. 31 A 2d 276, 346 Pa 
679. 

84to Pa—Valley B. Co. v. Delaware, 
B. & W. B. Co., supra- 


85- Pa.—Valley B Co. v, Delaware, 
Lr. W, B Co, supra. 

86. N.Y.—Stewart v. Long Island R. 
Co., 8 NB. 200, 102 N.Y. 601, 65 
AmB. 844 

61 C.J. p 763 note 60- 

87. Mo—St. Joseph, etc, R Co v. 
St. Louis, etc, R Co, 36 S W. 602, 
135 Mo. 173, 33 LRA. 607 

, N H —Boston, etc, R Co. v. Boston, 
etc. B Co., 23 A 529, 65 NH 393. 

88- NH—^Boston, etc., B Co. V. 
Boston, eta, R Co., supra. 

89- Mo—^Bcker r Chicago, eta, B. 
Co., 8 Mo App 223 

N.Y—^Frank v. New York, eta, B. 
Co., 7 N Y St 814, modified on oth¬ 
er grouxids 25 N.B. 332, 122 N.Y. 
197. 

9a N.Y.—Prank v. New York, eta, 
R. Co., supra. 

91- U S.—Jesup V. Illinois Cent. B. 
Co.. aC HL, 43 P 483. * 

51 C.J. p 763 note 65. , 

92- Ga.—Georgia R, eta, Ca v. 
Maddox, 42 S B 315, ll6 Ga. 64. 
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Ga—State v. Western & Atlantic R. 
B., 196 SB 392, 185 Ga. 658 

93. Pa—Philadelphia, etc, R Co. v. 
Catawissa B Co, 53 Pa. 20 

94. Ill—Terre Haute, etc, R Co, 
V Peoria, etc, R Co, 61 III App. 
405. 

NH—^Boston, etc, R Co v Boston, 
etc, B Co, 23 A. 529, 65 NH. 393. 

95. NH —^Boston, etc, R Co. v- 
Boston, etc., R Co, supra. 

96. Minn—^Pence v. St. Paul, eta, 
R. Co., 11 NW. 80, 28 Minn. 488 

97. Minn—Minneapolis, eta, R Co. 
V. St Paul, eta, B Co.. 28 NW. 
705, 35 Minn. 266. 

9a NY.—Prank v. New York, etc, 
R. Co., 7 NY.St. 814, modified on 
other grounds 25 NB. 332. 122 N 
Y. 197. 

99. Mo.—St. Joseph, eta, R. Co. v. 
St. Louis, etc, B. Co, 86 S.W. 602, 
135 Mo. 173, 33 L.B.A- 607* 

51 C.J. p 764 note 64* 
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land,^ including the covenants to pay rent ,2 and to 
pay bonds at maturity;^ but there is no pnvity of 
contract between the original lessor and the as¬ 
signee.** Between the original lessor and a sub¬ 
lessee there is no privity either of contract or es¬ 
tate,® and the sublessee is not bound by covenants 
in the original lease unless it has contracted to be 
bound.® 

The assignee of a lease by taking assignment takes 
over the lessor’s public utility duty," and so, although 
a lease provides that it shall not be assignable, if 
the assignee takes and operates the road under and 
by virtue of the lease, it must be held to have as¬ 
sumed the duty imposed thereby on the lessee to 
operate the road.* Since the relationship bet^veen 
the lessor and lessee is one of privity, both of con¬ 
tract and estate, the lessee cannot avoid its liability 
by an assignment of the lease.® Where the lessee 
has assigned the demised property, the assignee is 
liable to the lessor for the rentals due thereon or 
for the value of such property as fixed in the lease 
if he has adopted the contract,^® but not otherwise,^^ 

§ 222. Rights and Remedies of Stockholders, 
Creditors, and Bondholders 

a. Stockholders 

b. Creditors and bondholders 

a. Stockholders 

Stockholders may sue to enjoin the execution of an 


unauthorized lease between railroad companies, or an^ 
operation thereunder, or to have it declared invalid anc 
canceled. 

Stockholders may sue to enjoin the execution oi 
an unauthorized lease between railroad companies^- 
or any operation thereunder,^* or to have it declared 
invalid and canceled,^** or to enforce any right grow¬ 
ing out of the lease and affecting their interests 
where the company refuses to do so,^® but not other- 
wise.i® They have a right to insist that the terms 
of the lease as agreed on in so far as they affect 
their interests shall be carried out,17 and in order 
to obtain this relief it is not necessary to charge 
any fraud or collusion on the part of the directors,^* 
it being sufficient that the directors have misin¬ 
terpreted the rights growing out of the lease.^® 
Where, by statute, a certain proportion of the 
stockholders may authorize a lease, the minority 
cannot defeat the right on the ground that the 
lease would impair the market value of the stock or 
prevent the payment of dividends on the common 
stock during the term of the lease;-® but where a 
lease is plainly unfair and oppressive of a minority 
stockholder the court may interfere for his pro- 
tection.21 

Rights on undertaking of lessee. An agreement 
by the lessee to pay a rental which will produce a 
certain dividend on the stock of the lessor does not 
constitute a contract to which the holders of such 
stock are parties or privies, so as to entitle them to 
maintain an action therefor against the lessee,** but 


1 . Mass—New Tork Cent. R. Co. v 
Central Vermont K. Co, 136 NK. 
825, 243 Mass. 56. 

51 C J. p 764 note 66. 

2, N.T.—Stewart v. Lions Island R- 
Co., 8 NE. 200, 102 NT 601, 56 
Am.R. 844—^Frank v. New York, 
etc., R. Co., 7 N.Y.St. 814, modified 
on other grounds 25 NE. 332, 122 
N.T, 197. 

8. U-S.—Zanes v. Lehigh VaUey 
Transit Co, D.CPa, 41 F.2d 562, 
aiHrmed, C.C A., Lehigh Valley 
Transit Co. v. Zanes, 46 F2d 848, 
certiorari demed 52 S.Ct. 8, 284 TJ. 
S 619, 76 LEd. 528 

4. N.T.—Frank v. New York, etc, 
R Co., 7 N.T S. 814, modified on 
other grounds 25 N.EL 332, 122 N. 
T. 197. 

5. Mo.—St. Joseph, etc., R. Co. v. 
St. Louis, etc, B. Co, 36 S.W. 602. 
135 Mo. 173, 38 LRAu 607. 

Sahlessee acts at his pezU 
Where lease of railroad property 
by state reserved to state power to 
authorize laying out and construc¬ 
tion of ways, streets, roads, bridges, 
or viaducts along property leased, 
and sublease was made subject to 
conditions of leasehold granted 


state, state would be authorized in 
future to use under ground and over¬ 
head space on right of way for con¬ 
struction of ways, streets, roads, 
bridges, or viaducts, and sublessee 
in erecting any structure in that 
space under sublease was acting at 
its peril.—State v. Western & At¬ 
lantic R. R, 196 S.E. 392, 185 Ga. 
658. 

6. Tex.—^Bilissourl, eta, R Co. v. 
Keahey, 83 S.W. 1102, 37 Tex.Giv. 
App. 330. 

7- N H.—^Boston, eta. R. Co. v. 
Northem R Ox, 142 A. 118, 83 N. 
H. 312. 

8. Ky—Schmidt ▼. Louisville, etc, 
R Co., 41 aw. 1016, 101 Ky- 441, 
19 Ky.L 666, 38 URA. 809. 

9. N T.—^Prank v. New York, eta, R 
Go.. 7 N.T.St 814, modified on oth¬ 
er grounds 25 NJE. 332, 132 N.T. 
197. 

10. Ga.—Seaboard AlivLiue R Co. v 
Ocilla Southern R Co., 85 RE. 91, 
143 Ga. 407. 

51 CJT. p 764 note 73. 

11. Ga.—Henderson v. Seaboard Air 
Line R Co., 96 KE. 995, 148 Ga. 
385. 


12. N J.—Black v. Delaware, etc, 
Canal Co, 24 N J Eq 456. 

13. NH—^Dow V. Northern R Co., 
36 A. 610. 67NH1 

14. Ala—George v. Central R., eta, 
Co., 14 So. 752, 101 Ala 607. 

51 CJ. p764 note 78. 

15. Ohio.—^Henry v. Pittsburg, eta, 
R Co, 6 Ohio a & C-P- 41. 2 Ohio 
NP. 118. 

1& NT —^Flsoin V. Brooklyn City 
R Co, 41 N.T.a 566, 9 AppDIv. 
269, affirmed 63 NE. 620, 168 N.T. 
493. 

17. NH—March v. Eastern R Co., 
43 NR 615. 

la NH—March v. Eastern R Co, 
supra 

19- N.H.—March v. Eastern R Co., 
supra 

20. Conn.—Middletown v. Boston, 
etc., R Co., 5 A. 706, 53 Conn. 351. 

51 C.J. P 764 note 84. 

2L N.T.—Westchester P. Ina Co. v. 
Syracusa etc, R Co., 161 N.T.a 
759, 97 Misa 471, reversed on oth¬ 
er grounds 183 NT.S. 602. 192 App. 
IMv. 463, affirmed 135 NE 934, 
233 N.T. 660 

2 a N.Tw—^Beveridge v* New York 
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a guaranty indorsed on stock certificates of the les¬ 
sor’s stockholders pursuant to the provisions of the 
lease is a promise to such stockholders on which 
they, as individuals, can sue,23 without alleging 
that their corporation would not or could not sue 
thereon and the inability of the lessee in such 
case to pay does not permit it to repudiate its 
debts.25 

ZVaiver and estoppel The consent of the stock¬ 
holders, although required by law, as discussed 
supra § 209, is for their personal benefit and may be 
waived by them,26 or the right to object that the 
lease was made without their consent may be barred 
by laches,27 and this, although a contrary view has 
also been taken,2s notwithstanding the statute pro¬ 
vides that without such consent the lease shall not 
be perfected,23 or shall be null and void^O A 
stockholder who voted for the lease cannot after¬ 
ward dissent,®^ but acceptance by a stockholder of 
an extra dividend distributed at the time the lease 
was made does not estop him to object to it where 
the making of the lease had nothing to do with such 
dividend,22 and a stockholder who voted for the 
lease will not be estopped to attack its validity 
after it has been formally repudiated as invalid by a 
subsequent meeting of the stockholders.^s 

b. Creditors and Bondholders 

A railroad company In debt cannot lease Its roads to 
a particular creditor to be operated by him indeflniteiyr 
according to his own discretion and for his own benefit. 


A railroad company in debt cannot lease its road 
to a particular creditor to be operated by him in¬ 
definitely, according to his owii discretion and for 
his own benefit^-i A lease may be made on such 
I terms as to constuute an assignment for the benefit 
of creditors,25 m which case any provisions for 
preference, if forbidden by law, are void,*36 but, 
where a lease is authorized, an objection that it 
would impair the rights of bondholders or creditors 
can be made only by them and not by a stock¬ 
holder 37 A judgment rendered after a lease dees 
not of its own right defeat the lease or deprive the 
lessee company of its interest or possession,38 but 
operates against the lessor and the interest retained 
m the leased road.3 9 Where a company has au¬ 
thority to lease its road, a statute authorizing it to 
mortgage the road will not be construed as impliedly 
prohibiting a lease,^9 but the lease will be enjoined 
at the instance of the mortgage trustee, where its 
terms are prejudicial to the rights of creditors as 
secured by the statute authorizing the mortgage,'*^ 

Remedies, A lease invalid as to creditors will be 
set aside in an action brought by them for the pur- 
pose ,^3 but mortgage bondholders who stand on a 
security taken in express subjection to the lease can¬ 
not maintain such a suit ^3 If the lessee covenants 
to discharge all valid hens, creditors having such 
liens may sue in equity to enforce their payment,^* 
and rents due under a lease are subject to gamish- 


E1 R Co. 19 NB 489, 112 N.Y. 1. 
2 L R A 648. 

Bdfflits In rent moneys 
U S —^U. S V. Warren R, Co., D.C.N, 
T, 39 FSupp 135, reversed on 
other srrounds, C.CJL, 127 F.2d 134. 
23. N.T —^Peabody v. Interborough 
Rapid Transit Co., 209 N.T.S. 380, 
212 APP.D1V. 502, affirmed 148 N.B 
768, 240 N.T, 708. 

51 C.J. p 765 note S7. 

34. N.T.—Bowers v, Interborough 
Rapid Transit Co, 201 NT.S. 198, 
121 Mlsc. 250, affirmed 202 N.T S 
017, 208 App.Div. 768. 

2S« N.T-—^Peabody v Interborough 
Rapid Transit Co., 209 N.T.& 376. 
124 Misa 801, affirmed 209 N,T.S. 
893, 213 AppDiv. 866, affirmed 148 
N.E. 768. 240 N.T. 708. 

26. U.S.—^McCulloch v. Canadian 
Pac. Ry. Co„ BC.Minn, 53 F.Supp. 
534, applying Michigan statute. 
51CX p 765 note 91. 

Ckinsent to perpetual lease 
Where railroad accepted rent du]> 
Ing eighteen months between pas¬ 
sage of stainte authorizing convey¬ 
ance of railroad property with con¬ 
sent of majority of stockholders and I 
taseisslon of perpetual lease of rail- j 


road properties, and stockholders 
voiced no objection to lease, stock¬ 
holders' consent to such lease would 
be presumed.—^McCulloch v. Canadi¬ 
an Pac. Ry. Co, supra 

27- N.J.—^Mills V. New Jersey Cent. 
R. Co. 2 A. 463, 41 NJ-Bq. 1. 

61 C,J. p 766 note 92 

28- Ind.—^Tippecanoe County v. Lia^ 
fayette, etc, R. Co., 60 Ind 85. 

61 C.J. p 765 note 93. 

22. TT.S.—Bakin v. St Louis, etc, 
R. Co, C.CMO., 8 F.CasNo.4,236. 

30. US —St. Louis, etc,, R. Co v. 
Terre Haute, etc, R Co, C C.I11.. 
12 S Ct 963, 145 U S 393, 36 LJEld. 
748. 

3L Mass^—^Boston, etc., R. Co. v, 
Graham, 60 Nm 405, 179 Mass. 62 
51 CJT. p 765 note 96. 

N.T.—Westchester F. Ins. Co. v. 
Syracuse, eta, R. Co, 161 N.T.S. 
759, 97 Misa 471, reversed on oth¬ 
er grounds 183 NTS. 6Q2, 192 APP 
Div. 463, affirmed 185 NE. 954, 238 
N.T. 600. ! 

33. Ala—^Memphis, eta, R, Co. T. 
Grapon, 7 So. 122, 88 Ala. 572, 16 
Am.S.R. 69. 

34. U.S,—Cleveland, eta, R. Co* v. 
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La Crosse, eta, R. Co, DC.Wis, 5 
F.Cas No.2,887. 

35. Pa—^Bittenbender v. Sunbury, 
etc, R. Co., 40 Pa 269. 

51 C.J. p 765 note 1. 

36. Pa—^Bittenbender ▼. Sunbury, 
eta, R. Co, supra. 

37. Conn —^Middletown v. Boston, 
etc, R Co., 5 A. 706, 63 Conn 351. 

38. U S.—Chicago, etc., R Co v. 
Chicago Third Nat. Bank, 111, 10 
set. 550, 134 U.S 276, 33 LBd 
900 

39. U.S.—Chicago, etc, R Co v. 
Chicago Third Nat Bank, supra. 

40. M^s — ^Phillips V. Edstem R 
Co., 138 Mass. 122. 

41. Mass.—^Phillips v. Eastern R. 
Co, supra. 

43- U.S.—Cleveland v. La Crosse, 
eta. R. Co., DC.Wis., 6 F.Cas No 
2,887. 

51 C.J. p 765 note 8. 

43. Vt—Vermont R, Co. v. Vermont 
Cdnt R Co , 34 Vt 1. 

44. U.S.—Chicago, eta, R. Co. ▼. 
Chicago Third Nat Bank. Ill,, 10 
S.Ct 550,. 134 U.S: 276, 33 l^.Bd. 
900. 

51 CUtjP 765 note,10^ 
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ment by creditors of the lessor The lessee is 
liable in equit}’’ to a judgment creditor of the lessor 
for a fraudulent diversion of the proceeds of bonds 
of the lessor which would otherwise have been avail¬ 
able for the pajTnent of the lessor’s debts,**® and the 
lessee is not relieved from such liabilitj.” by the fact 
that it afterward expended a larger sum in better¬ 
ments and extensions of the leased road.**^ 

Where, simultaneously with the execution of a 
lease, and as part of the same transaction, certain 
mortgages and agreements are made for the benefit 
of bondholders, a trustee for such bondholders may 
sue to compel the lessee specifically to perform its 
agreement to operate the road**® or to recover dam¬ 
ages for the breach of conditions of the lease 
but, where the trustee in such an action for the 
benefit of the bondholders recovers judgment against 
the lessee, the fact that the lessee denied the breach 
and resisted a recovery will not prevent it from as¬ 
serting as owner of a portion of such bonds its 
right to a pro rata share of the recovery.®® 

§ 223. Continuance and Termination 

a. In general 

b. Rescission or cancellation 

c. Forfeiture 

a. In General 

If the termination of a lease between railroad com¬ 
panies IS provided for on a specified notice by either 
party, the lease is terminated when the stipulated notice 
Is properly given. 

If the termination of a lease between railroad 
companies is provided for on a specified notice by 
either party, the lease is terminated when the 
stipulated notice is properly given.®i If the con¬ 
tract of the parties provides for a lease to be termi¬ 


nated on notice, and also for services to be per¬ 
formed by the lessor for the lessee over a term of 
» years at a specified price, such provisions are in¬ 
dependent of each other,®^ and the lease may be 
terminated without regard to the arrangement for 
future services.®® If it is optional "with the parties 
whether or not the lease should be terminated, they 
cannot be compelled to give notice of termination.®^ 

Wliere the lessee wrongfully refuses to allow the 
lease to be terminated on proper notice and reentry 
by the lessor, basing its refusal on a collateral con¬ 
tract, the lessor may protect its rights by injunc¬ 
tion as well as by action at law.®® 

b. Rescission or Cancellation 

Authority to cancel a lease by mutual consent wUI 
be impUed from the power to enter into it, but the con- 
sent of the stockholders Is essential to authorize its 
subsequent rescission. 

Authority to cancel a lease by mutual consent will 
I be implied from the power to enter into it,®® but 
the same consent of the stockliolders as is necessary 
for its authorization in the first instance is essential 
to authorize its subsequent rescission.®^ Where a 
company has made a lease which is ultra vires and 
void, it may rescind or abandon it at any time,®® and 
ought to do so at the earliest opportunity.®® So also, 
a lessee desiring to rescind the lease for fraud or 
breach of warranty must act promptly on discover¬ 
ing the fraud or breach.®® Where the lease is not 
void but merely voidable, the right to a rescission 
may be lost by laches®^ or acquiescence.®® 

In the absence of fraud, one of the companies is 
not entitled to a decree for the cancellation of a 
lease merely because its directors have been guilty 
of an error of judgment with respect to its terras.®* 
A decree for the sale of a portion of the leased road 


45. U.S—^Milwaukee, etc, R. Co. v 
Brooks Locomotive Works, Wis, 7 

S. Ct 1094, 121 U.S. 430, SO L.Bd, 
995. 

51 C. j. p 705 note 11- 

46. U B.—Northern Pac. R. Co. v 
Boyd. Wash, 33 S.Ct. 554, 228 US 
482,, 67 l*.Ed. 93L 

61 C J. p 766 note 12. 

47- U.S—Northern Pac. R. Co. v. 
Boyd, supra. ^ 

48. Ky.—Schmidts ▼- Louipvtljle, 
etc, R. Co. 41 S.W. 1015, 101 I^y. 
441, 19 KyJl^ 661^ 38 LRJL 809. 

4^ Ry.—Louisville, etc., R- Co. v. 
Schmidt, 66 S.W. 629, 112 Ky. 717, 
23 Ky,L. 2097. 

60. Ky,—^Louisville First Nat. Bfuik 

T. Lou^sviUe^ etc., "SL .Co.» 79 S.W. 
280, 26 Ky.L. 2051. 

61. lowod—Chicago Urtot Westexo 


R Co. V, Iowa Cent. R. Co, 119 N, 
W. 261, 142 Iowa 459. 

61 C J. p 766 note 21. 

52. Iowa.—Chicago Great Western 
R. Co. v. Iowa CenL R. Co, supra. 

63. Iowa.—Chicago Great Western 
R. Co. V. Iowa Cent. R. Co., supra. 

54. NT.—Syracuse Grade Crossing 
Commission ▼. Delaware, L & W. 
R. Ca, 97 N.7.S.2d 279, 197 Misc 
192, modlfldd on other grounds 33 
N.T.5.2d 620, 263 AppJ^iv, 930, af¬ 
firmed 49 NJS.2d 131, 290 N.Y. 633. 

55. Iowa.—Chicago Great Western 
R. Co. V. Iowa Cent. R. Co., 119 N. 
W. 261.142 Iowa 469. 

56. N.Y.—Harkness ▼. Hanhatt^ 
R Co., 64 N.Y Super. 174, 55 N.Y. 
Super. 632, affirmed 29 NifiL 877, 
113 N.Y. 627. 

Ohio.—Henry v. Pittsburgv etar S* 

711. 


Co, 5 Ohio S. & C.P. 41, 2 Ohio N. 
P. 118. 

67. Ohio—^Henry v Pittsburg, etc., 
R. Co., B Ohio S & CP. 41, 2 Ohio 
N.P 118- 

58. US —^Thomas v. West Jersey R. 
Co., Pa, 101 US 71, 26 LEd 950. 

59. US ^Thomas v. West Jersey R. 
Co., supra, 

60u N.Y —Knickerbocker Trust Ca 
V. OTRourke Engineering Constr. 
Co. 108 N.Y.S. 707. 124 AppDiv. 
210, affirmed 39 KJS. 1208, 196 N. 
T. 609, 

61. Xrj5.^--Jesup V. ITIittols Cent. R, 
Co., aC-HL, 43 F. 488. 

6SL' N.Y.—B«rr V. New York, etc., R. 

Co., 26 N.E 145. 126 N.Y. 263. 

61CLJ. p 766 note 33. 

63. U.S.—Jesup V. Illinois Cent. R. 
Co., C.CJ11., 43 F- 483. 
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to satisfy a mortgage made prior to the lease is not, 
while tinexecuted, such an eviction of the lessee by 
paramount title as to entitle the lessee to a rescis¬ 
sion,6^ nor will the appointment of a receiver, who 
is merely a receiver of the rents and profits due 
from the lessee and is under instruction not to 
interfere with the lessee^s possession, have such ef- 
fect.®5 The court will not, on failure of the lessor 
to perform its covenants, decree a rescission of the 
lease if such a decree would be inequitable.®® 

State as party. The state is not an indispensable 
party to a suit to cancel,®^ although the lease is 
claimed to be in violation of certain covenants of a 
mortgage which in turn are alleged to be illegal, so 
that, if the lease is abrogated, the parties will be¬ 
come liable to a forfeiture.®® 

c. Foifeitiire 

A forfeiture of a railroad lease is not favored by the 
courts. 

A forfeiture of a railroad lease is not favored by 
the courts,®® and provisions in the lease will, in 
cases of reasonable doubt, be construed as covenants, 
breach of which may be compensated by damages, 
rather than as conditions subsequent entailing a 
forfeiture.*^® Where the lease provides in case of a 
breach of any of its covenants for a right of reentry 
by the lessor, and termination of the rights and in¬ 
terests of the lessee, any breach of such covenants 
entitles the lessor to maintain an action for its 


forfeiture,*^! but a forfeiture will not be declared 
where the lessor did not elect so to declare it at the 
time of the breach, and the covenant was afterward 
performed by the lessee prior to the institution of 
suit."® It is competent for a state to provide that a 
foreign railroad company shall not enjoy a lease of 
a railroad in such state until it acquires it m con¬ 
formity to the statutes, and that a failure to conform 
to the statutes shall be a ground for forfeiture of the 
lease.73 

§ 224. Modification 

The power to enter into a lease will Impliedly au¬ 
thorize the companies by mutual consent subsequently to 
modify Its terms, but the same consent of the stock¬ 
holders as IS necessary for the authorization of a lease 
in the first instance is essential to authorize a subse¬ 
quent modification of its terms. 

The power to enter into a lease will impliedly au¬ 
thorize the companies by mutual consent subsequent¬ 
ly to modify its terms,*^^ but the same consent of 
the stockholders as is necessary for the authorization 
of a lease in the first instance is essential to author¬ 
ize a subsequent modification of its terms.^® If such 
consent is not necessary to execute a lease, it is not 
necessary to modify one.*^® A requirement in the 
lease that certain modifications can be made only 
■with the unanimous consent of the lessor's stock¬ 
holders may, it has been held, be waived where the 
lease creates only obligations running from lessee 
to 16850^*^7 


D. CONTRACTS FOR CONTROL^ OPERATION, OR USE OF RAILROADS OR INCIDENTAL 

FACILITIES 


§ 225. Right to Make Contracts 

Railroads may make contracts for the control, oper¬ 
ation, or use of their roads or other facilities, particularly 
where such contracts are In the public interest; but 


their power to contract Is subject to statutory or charter 
restrictions. 

While railroad companies, when not contracting 
in their character of common carrier, have the same 


64. U.S—Pittsburgr, etc, R. Co. ▼. 
Columbus, etc., R Co., CXCInd., IS 
F.Cas No.11,197, S Biss. 456, appeal 
dismissed 14 S.Ct. 1180, 154 U.S. 
626, 24 Lima. 270. 

65. U.S.—Pittsburg, etc., R Co. v 
Columbus, etc., R. Cow, supra. 

66L U.S.—Pittsburg, etc, R. Co. v. 

Columbus, etc., R. Co, supra. 

51 aj. p 769 note 76 [aj. 

67- US.—^U- S. Mortgage, etc., Co, 
V. Missouri, etc, R. Co, dCJLTex, 
272 F. 458, certiorari denied 41 S. 
Ct. 538, 256 U S. 699, 65 L..Fd. 1177. 

68. US—U. S. Mortgage, etc., Co. 
V. Missouri, etc, R. Co., supra. 

69a 17.C.—BCill V. Atlantic etc, R. 
Co., 56 S.BL 8S4, 143 N.C. 539, 9 Lu 
mJL,N.S^ 606. 


70. K.C.—Hill Atlantic etc, R 

Co, supra. 

51 C.J. p 767 note 4$. 

71. Ga.—South Carolina, etc, R. Co. 
V. Augusta Southern R. Co., 86 S 
B. 593, 111 Oa 420. 

Property paesing to trustee ia re- 
osnmiizatloxL uroceedmffs 
US.—In re Hoboken Mfrs. R. Co, C 
G.A.N,J., 150 F.2d 921, reversed on 
other grounds 66 S.Ct, 947, 328 U. 
S. 123, 90 L.ma. 1123, 168 A.L..B. 
497—^In re Hoboken Mfrs* R Co, 
D.ONjr., 93 F.Swp. 676. 

72. Qa—South Carolina, etc, B. Co. 
V. Augusta Southern R. Co., 36 S.B. 
593, 111 Ga. 420. 

7a Arlc—^Lrouisianc etc, R. Co. v. 

State 88 S.W. 559, 75 Aik. 436. 

61 C.J. p 767 note 46. 
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74. N.T.—^Harkness v. Manhattan 
R Co., 54 NY.Super. 174, afllrmed 
20 I7.B. 877. 113 NT. 627. 

Ohio.—^Henry v Pittsburg, etc, B. 
Co., 6 Oluo S. & C.P. 41, 2 Ohio N. 
P. 118. 

76. N.H.—^March v. Eastern R. Co, 
43 N.H. 616. 

51 CJ. p 767 note 60. 

76. N.T.—^Beveridge ▼. New York 
Ba. R Co, 19 N.B 489, 112 N.Y. 1, 
2 LrRA. 648. 

51C. J. p 767 note 61. 

77. N.Y.—^Peabody v. Interborough 
Rapid Transit Co., 202 N.Y.S. 287, 
121 Misc 647, modified on other 
grounds 209 N.Y.S. 380, 212 App^ 
Div. 502, affirmed 148 NJBL 768, 240 
N.Y. 708 

51 dJ. p 767 note 52. 
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right of contract as other corporations or persons,^* 
they can make only such contracts with respect 
to the control, operation, or use of their roads or 
incidental facilities as are within the powers ex¬ 
pressly granted by their charters or other statutes, 
or may be implied as being fairh- incidental there¬ 
to,and they cannot, without legislative authority, j 
make any contract which incapacitates them from j 
performing their public duties^o or delegate such i 
duties to another,although the mere fact that the 
contract may in the future interfere wuth the proper 
performance of public duties does not affect its valid- 
ity S2 

A company cannot, without legislative authority, 
by any form of contract turn over its road and fran¬ 
chises to another company, *3 nor can any other 
company without similar authority make any contract 
to receive and operate the road and franchises of the 
first,nor can one railroad company guarantee the 
performance by another of a contract which the lat¬ 
ter had no authority to make.^^ In the absence of 
statute, a railroad company cannot be compelled to 
enter into trafi5c contracts or contracts for trackage 
or terminal facilities with other companies,and a 
constitutional right to establish a physical connec¬ 
tion of the tracks of one company with those of 
another confers no nght to a business connection.®^ 
Where by statute the use of the terminal facilities 
of one railroad by another may be required, the rail¬ 


roads in making an amicable agreement may fix 
reasonable terms considering the financial condition 
of the contracting companies.®® 

Interest and convenience of public. While con¬ 
tracts are contrary to public policy which tend to dis¬ 
able a railroad compan 3 - from performing its pub¬ 
lic duties,®® or, as discussed infra § 227, which tend 
to stifle competition, the rule is otherwise where the 
contract tends to increase facilities for connections, 
through transportation, or otherwise to promote 
the interest and convenience of the public.®® Stat¬ 
utes will be liberally construed to sustain contracts 
of this character,and, if the subject matter of 
the contract is not foreign to the purposes for which 
the company was created, and it may fairly be re¬ 
garded as incidental to, or consequential on, those 
things which the legislature has authorized, it ought 
not, unless expressly prohibited, be held u!tra ^ures.®® 
The validitj' of the contract must be determined not 
by the form of expression or name given to it by 
the parties, but by what rights and privileges are 
in fact granted and what burdens and obligations 
assumed.®^ 

So, as being within the implied powers of such 
companies or the proper construction and applica¬ 
tion of governing statutes, contracts of the follow- 
ing types have been held valid: A contract between 
companies for the joint or interchangeable use of 


7E- Tex —^Missouri, etc., R. Co. v 
Carter. 68 S,W 159, 95 Tex. 461— 
Hiciks V. Gulf, etc., R. Co., Civ. 
App, 212 S.W. 840. 

79- U S.—Rennsylvama R Co v. St. 
IjOuis, etc., R Co., Ind., 6 S.Ct 
1094, 118 US. 290, 30 LEd 83, re¬ 
hearing: denied 7 SCt. 24. 118 US 
630. 30 L. Ed 284 
61 C.J. p 767 note 65. 

ITse lory indxiatrlal compaaqr 
Railroad could permit use of en¬ 
gines and tracks by industrial com¬ 
pany to facilitate latter's intraplant 
system operation by its employees 
and state statutes have been held 
not to prevent as illegal railroad’s 
permitting industrial company to 
use tracks and engine for switching 
operations—Stevenson v. Lake Ter¬ 
minal R. Co., CC,A.Ohlo, 42 F.2d 357. 

80. U.S.—Central Transp Co. v. 
Pullman's Palace-Cax Co., Pa.. 11 
S Ct, 478, 139 U S. 24, 35 LEd. 56. 
61CJ. p 767 note 66. 

«1- U.S.—^Thomas v. West Jersey R. 
Co., Pa., 101 U a 71, 26 L Ed. 950. 

82. US.—Union Pac. R. Co, v. Chi¬ 
cago, etc., R. COm Neb,, 16 SGL 
1173, 163 n.S. 664, 41 X^JBd. 365^ 

510.J. p 767 note 63. 


83. US.—^Pennsylvcmia R Co. v. St. 
Louis, etc, R Co., Ind., 6 S Ct 
1094, 118 U S 290, 30 L Ed 83, re¬ 
hearing denied 7 S Ct. 24, 118 XJ S. 
630, 30 LEd 284. 

51 C.J. p 767 note 69. 

84. U.S.—^PennsyK^ania R Co ▼. St. 
Louis, etc., B. Co, supra. 

86. US.—Pennsylvania R. Co. v- St. 
Louis, etc, R Co., supra 

86. U S.—Atchison, eta, B. Co v. 
Denver, etc, R Co, Colo., 4 S.Ot. 
185, no US 667, 28 LEd. 291. 
HI.—^Terre Haute, etc, R Co. v. Po¬ 
ona, etc, R Co, 61 IllA-pp. 406. 
implied ooxLtraet 

No implied promise to use a ter¬ 
minal company's station permanent¬ 
ly by a railway company which owns 
part of the stock of the terminal 
company can be deduced from the 
fact that trades connecting with 
those of another company were not 
built when the terminal station was 
constructed and that at the time of 
such construction the railway com¬ 
pany intended to use the station per¬ 
manently—diicago & Western Indi¬ 
ana R Co. V. Chicago 6b E I. R Co., 
172 IlLApp. 156, affirmed 103 N.EL 
264, 260 HI. 246. 

87* U.S.—Atchison, eta, R Co, t. 
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Denver, etc., R Co, Colo, 4 S.Ct. 
186, 110 US 667. 28 LEd 291. 

88. U.S—Pittsburgh & W. V- By. 
Co. V. U. S . D.C Ohio, 41 F 2d 806. 

Preadom to oontraot 

While railroads are free to con¬ 
tract as to terms for use of termi¬ 
nals, a railroad need not have used 
terminal on terms offered, recourse 
to interstate commerce commission 
being open —^Brie R Co. v. Long Is¬ 
land R Co, DCN.T, 59 P.2d 832. 

89. U S.—Chicago, eta, B Co v 
Des Moines Union R Co, Iowa, 
264 F. 927, 166 CCj^ 289, modi¬ 
fied on other grounds 41 SCt 81, 
254 US. 196, 65 LEd. 219 

Mo.—Wiggins Perry Go. v. Chicago, 
etc. R Co, 27 SW. 568. SO SW 
450, 128 Mo. 224. 

90l us —Union Paa R Co. v. Chi¬ 
cago, etc., R Co., Neb, 16 SCt 
1173, 163 US. 664, 41 LEd. 265. 

61 C.J. p 768 note 67. 

91. U.SL—^Unlon Pac. R Co. v. Chi¬ 
cago. eta, R Co., supra. 

90. U.S—Umon. Pac. R Co. v. Chi¬ 
cago, eta, R Co., supra. 

61 (XJ* P 768 note 69. 

93. U.S—^Umon Paa R Ca v. Chi¬ 
cago, eta, R Co., supra. 

51 C.J. p 768 note 70. 
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their tracks,^*^ bridges,®^ oj- terminal facilities a 
contract between two companies for the operation by 
one of the road of the other for a limited period 
a contract between a railroad company and a ship¬ 
ping company for a certain amount of space on the 
vessels of the latter to be filled with goods trans¬ 
ported by the railroad company ,9^ a contract be¬ 
tween a railroad company and a terminal company 
conveying property of the former to secure a more 
efficient and economical operation thereof 3 a con¬ 
tract by a railroad company for the lease of a hotel 
at the terminus of its road located at a distance 
from any town;^ and contracts between railroad 
companies and bridge companies;® but a contract 
between a railroad company and a bridge company 
made for the purpose of operating a road beyond 
the terminus authonzed by law is ultra vires and 
void.3 

Partnership agreement. A railroad company can¬ 
not, except by legislative authority, enter into a 
partnership with another railroad company.^ 

§ 226. - Continuous or Connecting Lines 

Traffic contracts between connecting or continuous 
roads are generally regarded as beneficial to the public 
and are in some cases expressly authorized by constitu¬ 
tional or statutory provisions. 

Traffic contracts between connecting roads for 
through transportation are not contrary to public 
policy but are beneficial to the public,® particularly 
where they are intended not to defeat, but to meet, 
competition,® and are in some cases expressly au¬ 
thorized by constitutional or statutory provisions^ 
Under statutes so providing one railroad company 


may, for the purpose of effecting connections, assist 
in the construction or extension of another road.® 

IVhat constitutes connecting lines. In order to be 
a connecting road within the application of statutes 
permitting traffic contracts between connecting lines, 
the connection need not be direct but may be by 
means of an intervening road® or ferry line.^® 

Joint operation, control, or liability It has been 
held that, while railroad companies may lawfully 
make a business connection for through traffic where 
each company separately operates it own road, the 
companies cannot form a partnership arrangement 
for the joint operation by both of the entire line 
and a division of the profits,or although separately 
operated agree to share jointly the accidental losses 
in the through traffic occurring on both roads ji® 
but elsewhere it has been held that two companies 
whose roads form a continuous line may enter into 
a joint arrangement for operating their roads as 
one line and become jointly liable for money bor¬ 
rowed in the furtherance of the business of such 
line,^® or contract for the joint purchase and owner¬ 
ship of locomotives to be run over both roads.^^ 

Transfer of practical control and management. 
Under some statutes, it has been held that one com¬ 
pany may transfer the practical control and man¬ 
agement of Its road and property to a connecting 
line to be operated as a part of the system of such 
connecting line 

Miscellaneous agreements. It has been held in 
different jurisdictions, either as being within the 
implied powers or the application of governing stat¬ 
utes, that connecting railroads may make traffic 
contracts for through transportation over their 


94w TJ.S—Union Piac. R. CO- v. Chi¬ 
cago, etc., R. Co, supra. 

SI C J. p 7<8 note 71. 

96. U.S—^Union Pac. R Co. v. CW- 
caaro, etc., R. Co., supra. 

Minn.—Northern Pac. R Co. v. Wis¬ 
consin Cent. R Co., 1$5 N.W. 984, 
117 Minit 217. 

86. TJ.S .—"Union Pac. R Co. v. Chi¬ 
cago, etc., R Go., Neb, 16 S.Ct. 
1173, 163 U.S. 564, 41 LRd. 265 
51 aj. p 768 note 73. 

97. Mo.—St. Joseph, eta, R Co. v. 
St Ltouis, eta, R Co., 36 S.W. 602, 
135 Mo. 173, 88 TiJLA. 607. 

51 CU. p 768 note 74. 

98. Va.—Norfolk, eta, R Co. v. 
Shippers^ Compress Co., 2 S.R. 139, 
83 Va. 272. 

99. U.S.—Chicagro, eta, R Co. v. 
Des Moines Union R Co., Iowa, 254 
SV 927, 166 C.CJL 289, modllled on 


other grounds 41 3.Ct 81, 254 TJ.S. 
196, 65 LiRd. 219. 

1. TT.S—Jacksonville, etc, R Co v. 
Hooper, Pla, 16 SCt, 879, 160 U. 
S. 514, 40 LuSld. 515. 

9. U.S.—Pittsburgh, eta, R Co. v. 
Keokuk, etc. Bridge Co, Ill, 9 S. 
CL 770, 181 V S. 871, 33 L Ed. 157. 
51 C J p 769 note 77. 

3. N.T.—^Union Bridge Co. v, Troy, 
eta, R Co., 7 Xisns. 240. 

4, Ga.—South Carolina, etc, R Co. 
V. Augusta, eta, R Co., 83 SJ3. 36, 
107 Ga. 164. 

5* Ohio.—^Dayton, etc, R Co. v. 
Pittsburghy etc, R Co., 25 Ohio 
CirCt. 705v affirmed 67 NJBL 1100, 
67 Ohio St. 623. 

510 J. p 769 note 80. 

6m Ga.-^Graham v, Macon, eta, R 
Co., 49 SJffl. 75, 129 Ga. 767. 

7. Ohio.—^Dayton, eta, R Co. v. 
Pittsburgh, eta, R Co, 26 Ohio 
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CirCt. 706, affirmed 67 NJB. 1100. 
67 Ohio St 523. 

61 O.J. p 769 note 82. 

8. TJ.S.—^Missouri Pac R Co. v. Si- 
dell, N.Y., 67 P 464, 14 C.CA, 477. 

51 C J. p 769 note 83. 

9. U.S.—^Missouri Paa R Co. v. Si- 
dell, supra. 

10. Md.—^Baltimore v. Baltimore, 
eta, R Co., 21 Md. 50. 

IX- N.H.—Burke v. Concord R Co, 

61 N.H 160. 

51 C.J. P 769 note 85. 

18- NJH.—State v. Concord R Corp., 

62 NJBL 376. 

13. HI —Chicago, eta, R Co. v. 
Ayres, 30 N.R 687, 140 Ill 644. 

14i N.T.—Olcott V. Tioga R Co., 27 
N.T. 646, 84 ArcuB 298. 

15. Ohio.—State v. Ohio-, eta, R Co, 
« Ohio Ctr.Ct, 416, 3 OMO Cir.be<f. 
618. 
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lines,or with connecting boat lines,or ferries, 
and that the companies may act together in fi;::ng 
rates and agreeing on a uniform rate for through 
traffic over the entire line,i® and may agree upon 
the basis of division of the joint profits of the 
through traffic,which may be by an arbitrary 
schedule agreed on and not necessarily by giving to 
each company the share earned on its own Ime and 
on that only.21 

The connecting companies may agree that, in so 
far as they may lawfully do so, each will deliver to 
the other all of the traffic controlled by it destined to 
points reached by way of the other,^2 and use its 
influence to promote the business of the other as far 
as it can do so with due regard to its own interests 
but while a railroad company may give a particular 
ferry the handling of all its busmess at a certain 
point to the exclusion of rival ferries,it cannot 
bind itself not to use a different mode of transporta¬ 
tion, such as a bridge, which will furnish a quicker 
and more convenient mode of crossing the stream.25 
A traffic contract for through transportation may in¬ 
clude incompleted extensions or branches which 
have been authorized but not such as have not been 
authorized at the time of the contract.-® 

§ 227. - Parallel or Competing Lines 

While statutory provisions prohibit contracts between 
parafiel or competing lines where the intention or ef¬ 
fect is to stifle competition, in<lependently of statute 
such contracts are regarded as contrary to public policy; 
but not all contracts between such lines are prohibited. 

Besides the federal Interstate Commerce Act and 
the Anti-Trust Act, there are in some jurisdictions 
constitutional or statutory provisions prohibiting in 
the case of parallel or competing roads any con¬ 


tracts or combinations, the intention or effect of 
which is to give one the control of the other or 
otherwise stifle competition, and a contract contem¬ 
plating an interchange of traffic bet\reen competing 
lines is within the prohibition of such statutes 
where one railroad agrees to guarantee the bonds 
of the other m consideration of transfer of half 
the latter’s stock to stockholders of the former.27 
Independent!}' of such provisions, as discussed in 
Monopolies §§ 63-72, contracts and combinations 
which tend to create monopolies or destroy proper 
competition are contrary to public policy. 

"Pooling contracts" between competing roads are 
held to be invalid as against public po!:cy,28 and m 
violation of the statutes relating to contracts and 
combinations between parallel and competing 
rozdsr^ and the same rule applies to a contract 
by which one company agrees not to extend its line 
beyond a certain point beyond which it would com¬ 
pete with another road.30 All contracts which re¬ 
strict competition are not, ho'wever, illegal or con¬ 
trary to public policy, and wffiere the agreement 
is between roads parallel and competing for only a 
short distance, the local business insignificant, and 
the convenience to the public great, it may, in equit}', 
be upheld.82 So a contract which merely prevents 
an unlimited and ruinous competition without rais¬ 
ing rates to an unjust standard or causing the other 
company to violate its duties to the public, should be 
sustained,83 unless it falls wuthin an express consti¬ 
tutional or statutory prohibition.®^ 

§ 228. Requisites and Validity 

The requisites and Validity of traffic contracts are 
governed by the general rules as to contracts of corpora¬ 


ls. NJ —Sussex R Co. v. Morris, 
etc., B. Co, 19 N JEq. 13, reversed 
on other grounds 20 N J.Eq. 542. 

51 C.J. p 769 note 90. 

17. U.S—Green Bay, etc., B, Co. v. 
Union Steamboat Co., Wls., 2 S.Ct 
221, 107 U.S. 08. 27 L-Ed. 413. 

51CJ p 769 note 91. 

IS. Mo.—^Wiggnns Ferry Co. v. Chi¬ 
cago, etc, R. Co, 73 Mo. 389, 39 
Am.B. 519. 

19. U.S.—Columbus, etc, R. Co. v. 
Indianapolis, etc., R. Co., ClCLlnd., 
6 F.Ca&No 3,047, 5 MoL.ean 460. 

51 C.2. p 769 note 93 , 

8(X K.X—Sussex R Cow v. Morris^ 
etc., R. Cq,, 19 IQ’.JJBSq 13, reversed 
on other grounds 20 N XEq. 542. 

NIT,—^Hartford, etOn B Co. v. New 
etc., B. Co., 26 N.T.Buper. 

411. 

MU N.J.--^ussex R. Co. r. Mbrrisi 
etc., R. Co., 19 NJr.B<t. 13, reversed 
on other grounda 2ft 542. 


22. Ga—Graham v. Macon, etc., R. 
Co., 49 SB 75, 120 Ga. 757. 

61 C J p 770 note 96. 

23. N.Y —^Tonawanda Valley, etc., 
R. Co. V New York, etc,, R. Co, 42 
Hun 496, 4 N Y St 744. 

Pa.—Cumberland Valley R. Co v. 
Gettysburg, etc, B. Co, 35 A 952, 
177 Pa 619. 

24. Mo,—Wiggins Ferry Co. v Chi¬ 
cago, etc., R. Co., 73 Mo. 389, 39 
Am 3^ 519 

25. Mo.—Wiggins Ferry Cp. v. Chi¬ 
cago, etc, R. Co, 27 S.W- 668, 30 S. 
W. 430. 128 Mo 224. 

2S* N.J.—^Morris, etc., R. Co. v. Bus- 
sex R. Co., 20 542. 

27. U.S.—Pearsall v. Great North¬ 
ern IL Co., Minzu 16 B.PL 705. 161 
U.S. 646, 40 UBd. 838. 

28. U.S.—Chicago,' etc., R. Oo. v. 
Wabash, etc., R. Co., Mol, 61 F. 
993, 9 COLA. 659. 

51 C,J. p 770 note 8. 


29m N.H.—^Morrill v. Boston, etc., R. 
Co, 55 NH 631. 

30. N.Y —^Hartford, etc, R Co v. 
New York, etc, R. Co, 26 X.Y Su¬ 
per 411. 

31. N.H.—^Manchester, etc., R. Co. 
V. Concord R Co., 20 A. 383, 66 N. 
H. 100, 49 Ain.S.R. 582, 9 URJL 
689 

61 C J. p 770 note 12. 

32. Ohio.—Dalton, etc., R. Co. v. 
Pittsburgh, eta, R. Co^ 1 Ohio N. 
P.,N.S.B77. 

33. N H —^Manchester, eta, R. Co. v. 
Concord, eta, R. Co., 20 A. 383, 66 
NH. 100. 49 Am.S.R. 582. 9 DRJ!u 
689. 

34L U.S .—Urn S. V. Trans-JClssourf 
FreiiSd^t Assoo, Ehn., 17 S.Ct. 540, 
166 UJ3. 290, 41 IiJEVL 1007. 
N.H. —M ap<h«ster. etc., B. Co. v. Con¬ 
cord eta, R. Co., 20 A. 383, 66 N BL 
. 106, 49 Am.S.R 583, 8 Xi.B.A. 68=. 
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tions and such statutes as relate specifically to railroads 
or the particular railroad In question. 

In the absence of any statutory provision relating 
specifically to railroads or to the particular rail¬ 
road in question, the general rules as to contracts 
of corporations are applicable to contracts of the 
kind under consideration and such contracts are en¬ 
titled to the same presumptions as those applicable 
generally.®® In order to render the contract valid, 
each of the contracting companies must have power 
to enter into it;®® and, if the rights contracted for 
constitute an interest in land, the contract must be 
in writing®"^ A statutory provision requiring a 
certificate of convenience and necessity before a 
railroad may extend its Imes applies to extension by 
way of a trackage agreement providing for jomt use 
of a railroad line.®® A contract between two rail¬ 
road companies is not invalid because the charter of 
one will expire during the term of the contract, 
where the charter is capable of renewal and the con¬ 
tract is expressly made binding on the assigns and 
successors of the parties.®® 

A distinction exists between contracts which are 
strictly ultra vires, as beyond the powers of the 
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company or contrary to public policy, and contracts 
where the invalidity consists in some improper ex¬ 
ercise or lack of authority on the part of its oficers 
or informality in the execution of the contract^® 
While the latter type may become valid by waiver, 
ratification, or estoppelj-^i those of the former class 
which are strictly ultra vires are void and cannot 
so be rendered valid,and may be disaffirmed, al¬ 
though partly executed,^® but where the contract 
has been partly executed and one company has 
received its benefits, it will not be permitted to re¬ 
tain such benefits and at the same time set up the 
invalidity of the contract,and may be required in 
equity to account for and return what it has re¬ 
ceived under the contract,^® at least where the other 
partly is not in pari delicto^® or the contract is 
merely malum prohibitum.^ 

Partial invalidity. The fact that a contract is in¬ 
valid as to some of its provisions does not necessarily 
make it invalid as a whole,4® and if the contract is 
divisible, that part which is valid will be enforced.^® 

Contracts with subsidiaries. Intercompany trans¬ 
actions between a parent railroad and its subsidiary 
are required to be fair,®® the test being whether the 


35- U-S.—^Umon Pac. R Co. v. Chi¬ 
cago, etc, B. Co, Neb, 16 SCt. 
1173. 163 US 664. 41 LiBd. 265— 
Pittsbxirgrh, etc, R Co v. Keokuk, 
etc.. Bridge Co.. Ill. 9 S.Ct. 770. 
131 U.S 371, 33 UEd. 157 
saeopenlng transactloiL 

Where operating agreement was 
made with new railroad which had 
evolved from reorganization of old 
one, but negotiations therefor were 
between grrantee and bondholders of 
old road, who presumably dealt with 
grantee at arm’s length, transaction 
■was not subject to be reopened fifty 
years later, at instance of bondhold¬ 
ers, because at the same time that 
agreement was made grantee bought 
half the shares of new railroad.— 
Rwen V. Peoria & B. Ry. Co, ID.C.N. 
T., 34 F.Supp. 832, certiorari denied 
«1 set. 138, 311 U.S. 760, 35 UJBlcL 
454—Gilbert v Peona & B. R. Ca, 
UCN.T., 34 PSupp. 332, certiorari 
denied 61 S Ct. 138, 311 U.S. 700, 85 
LJBd 454. 

39. U.S.-^-Central Transp. Co. v. 
Pullman's Palace-Car Co., Pa, 11 
S.Ct. 478, 139 US. 24, 35 UBd. 55. 
AgreeueiLt oa terms 

Under a statute authorizing car¬ 
riers to agree on terms for use of 
terminal facilities, the word “terms” 
Includes everything which may be 
regarded as consideration for €tf- 
fording these facilities, including re¬ 
linquishment of damage claims 
against carrier owning terminal.— 
The Car Bloayt Noi. 37, CCJLN.T., 67 , 


P 2d 144, reversed on other grounds 
The No. 37, 63 S.Ct 328, 288 U S. 239, 
77 Li Bd. 721. 

37- NT —^Port Jervis, etc, R. Co v 
New York, etc, R. Co, 30 NB. 865, 
132 NT. 439. 

38- U.S.—^Transit Commission v. U. 
S. N.T., 53 S Ct 536. 289 U S. 121, 
77 L Ed 1075. 

Agreement prior to statute 

(1) Pact that joint use of tracks 
by two railroads under trackage 
agreement commenced before enact¬ 
ment of Transportation Act and was 
continuous thereafter did not pre¬ 
vent application of provision of stat¬ 
ute requiring certificate of necessity 
and Gonvemence from interstate 
commerce commission for extensions 
and operation of lines —Transit 
Commission v- U. S, supra. 

(2) Interstate commerce commis¬ 
sion could attach conditions to cer¬ 
tificate approving trackage agree¬ 
ment between two compames — 
Transit Commission v. U. S, D C N 
T., 1 P.Supp. 696, certiorari denied 
63 S.Ct. 636, 289 US. 121, 77 LuBd 
1075 

39- U.S—^Union Paa R Co. v. Chi¬ 
cago, etc., R Co., Neb., 16 S.Ct 
1173. 163 US. 664, 41 LrEd. 205 

4a U.S—Union Pac R. Co. v Chi¬ 
cago, etc. R. Co. Neb, 61 P. 309. 2 
C.CA. 174, affirmed 16 SCt 1173, 
163 US. 564, 41 I^Bd. 265. 

Pa—South Side Pass. R. Co. v. Sec¬ 
ond Ave- R. Co., 43 A- 346, 191 Pa 
492. 


41. Ohio —^U S Rolling Stock Co. v. 
Atlantic* etc, R Co., 34 Ohio St. 
450, 33 AmR 380 

51 O J P 771 note 25 

42. U.S—Central Transp. Co. ▼. 
Pullman’s Palace-Car Co, Pa, 11 
set. 478, 139 US 24, 86 LiEd 55. 

61 C J. p 771 note 26. 

43. U.S —Central Transp. Oo. v- 
Pullman’s Palace-Car Co., supra. 

51 C.J. p 771 note 27. 

44. NH.—Manchester, etc., R. Co v. 
Concord, etc, R. Co, 20 A 383, 66 
NH 100, 49 AmSR. 582, 9 L.RA 
689. 

61 C-J. P 771 note 28. 

45. N H.—^Manchester, etc, R Co, t. 
Concord B Co, supra, 

48. NH.—^Manchester, etc., R. Co v. 
Concord R Co, supra, 

47. NH—Manchester, etc., R Co, v- 
Concord R. Oo, supra, 

48. U.S—Union Pac. R. Co. v. Chi¬ 
cago, etc., R. Co., Neb, 16 S Ct. 
1173, 163 U.S. 664, 41 LuBd 266. 

61 C.J. p 771 note 32. 

49. Ohio.—‘Western Union Tel. Co t. 
Atlantic, etc., Tel. Co, 7 Ohio Bee:* 
Reprint, 163, 1 Cine Li Bui. 201. 

sa U.S—In re Missouri Pac. R. Co., 
U C Mo , 93 P.Supp. 832. 

Piduolazy relatloiLShip 

Fiduciary relationship between 
parent railroad company and sub¬ 
sidiary railroad required only that 
parent railroad fix terms of loans to 
subsidiary fairly, and parent was 
under no duty to make ,financing 


71 $ 
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proposition submitted would have commended it¬ 
self to an independent corporation.®^ 

§ 229. Construction 

Contracts between railroads are construed In accord¬ 
ance with the rules governing construction of contracts 
genera]ly, the practical construction by the parties to 
the contract is a matenal factor in determining its mean¬ 
ing 

In construing contracts between railroad com¬ 
panies the rules governing the construction of con¬ 
tracts generally apply 5^ The contract must be 
given the meaning understood and mtended by the 
parties at the time of its execution,^3 and in con¬ 
struing any part of it the court will examine the 
entire contract,®^ including the preamble thereto,55 
and may also consider the relations of the parties, 
their connection w’lth the subject matter of the con¬ 
tract, and the circumstances under which it was 
signed,®® as well as the conditions then existing.®^ 

A rule that instruments executed contemporane¬ 
ously and pertaining to the same transaction are 
to be read together has been held applicable.®® If, 
however, there is no ambiguity in the language of the 


contract, the court cannot put on it any construction 
other than what the words signify,59 and terms hav¬ 
ing a particular significance in the usage of persons 
operating railroads will be given that meaning in 
construing traSc contracts.®® Wliere the contract 
j is fairly and reasonably open to two constructions, 

1 one making it legal and the other illegal, the former 
j will be adopted;®^ and where the contract is in 
I any degree in restraint of competition, it wnll be 
I strictly construed and not extended in its applica- 
1 tion be>ond its express provisions;®- nor will a 
contract be so construed as to militate against the 
convenience and comfort of the traveling public if 
it can fairly be construed otherwise.®® 

Practical construction. The practical construc¬ 
tion given to the contract by the parties is a material 
factor in determining its meaning,®*^ and where the 
parties by their acts and declarations have put a 
practical construction on the agreement existing 
between them, the courts will ordinarily adopt and 
enforce such construction;®® but the doctrine of 
contemporaneous or practical construction has no 
application where the contract is unambiguous.®® 


available to the subsidiary at an in¬ 
terest rate lower than the subsidiary 
could obtain elsewhere, and where 
jiaxent railroad fulfilled its fiduciary 
duty to subsidiary railroad in fairly 
fixing: the terms of loan to subsidi¬ 
ary, subsidiary could escape the 
terms of its obligation to parent 
only by payment and discharge.—^In 
re Missouri Fac. R. Co., supra. 
Xaterest rates on indebtedness 

Where indebtedness of subsidiary 
railroad to parent railroad was evi¬ 
denced for the most part only by un¬ 
secured notes, interest rates of five 
and one-half per cent and six per 
cent were reasonable.—^In re Mis¬ 
souri Pac. H Co, supra. 

51. TJ.S.—In re Missouri Pac- B. Co., 
supra. 

52. TJ.S—^Zlhnois Cent R. Co. v. In¬ 
dianapolis Union R. Co., C.CA.lnd., 
6 F.2d 830. 

dl C J. p 771 note 35. 

Partloolar contracts construed 
US—Toledo, P & W R R. V. Pe¬ 
oria & P. U. Ry. Co, CCAIU., 72 
P.2d 745—^Ewen v. Peoria A B Ry. 
Co., I>G.NY., 34 F.Supp. 332, cer¬ 
tiorari denied 81 SOt. 138, 311 U. 

5 700, 85 Ii.Ed. 454—Gilbert v. Pe¬ 
oria & B. R. Co., D.C.ir.T., 34 F. 
Gupp. 332, certiorari denied, 61 S. 
CL 138, 311 U.S. 700, 85 L Bd. 454 
—Delaware & H. R. Corporation v 
tJ. S., D.C.Pa., 19 F.Supp. 700. 

61 ax p 771 note 35 [a]. 

53. U.S —^Illinois Cent B. Co. v. In¬ 
dianapolis Union R. Co., C aA-Ind.. 

6 F.2d 830. 

51 ax p 772 note 35. 


54. U S.—Chicago, etc, R Co v 
Denver, etc, R Co, Colo, 12 S Ct 
479, 143 U S 596, 36 D Ed 277 

55. US—^N^ew York, etc., R Co. v 
Pullman Co., DC Conn., 6 F.2d 36 

56. U.S.—Chicago, etc, R. Co v 
Denver, etc, R Co, Colo, 12 S.Ct 
479. 143 US 596, 36 L Ed, 2T7. 

51 CJ p 772 note 39. 

Joint or several operation 
Where contract between five rail¬ 
roads for management and opera¬ 
tion of a particular railroad yard 
facility established m fact a joint 
operation, the fact that agreements 
contained language appropriate to a 
landlord and tenant relationship and 
repeated assertion that railroads 
were contracting “severally^* did not 
change fact that operation was a 
joint one.—Mln&er v- Pennsylvama 
R. Co., D.aPa., 63 F.Snpp. 1Q17. 

57- U.S.—Western Pac. R. Co v 
Nevada-Caiiforzua-Oregon R. Co, 
D C Cal, 40 P.2d 781- 
51 C. J p 773 note 46. 

58. U.S —^McCulloch V. Canadian 
Pac. Ry. Co., D-C.Mmn., 53 FSupp. 
534. 

Effect of dates 

Fact that a traffic agreement be¬ 
tween two railroads bore date of 
May 27, 1890, Whereas other two in¬ 
struments bore date of July 17. 1890, 
did not destroy rule reaulring instru¬ 
ments executed oontemporaneoxzsly 
and pertaimng to same transaction 
to be read together.—^McCulloch, v. 
Canadtan Ry- Co., supra. 
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39. Mich—^Xew York Cent. R Co, 
V. Detroit, etc, R. Co., 200 NW. 
110, 228 Mich. 430. 

51 ax p 773 note 41. 

60. US—Toledo. P. & W R. R V. 
Peoria A P. U. Ry. Co. CCA.I11, 
73 F 2d 745. 

Ill.—Jacksonville, etc., R Co. v. Lou¬ 
isville, etc., R. Co., 37 X E. 924, 150 
IlL 480. 

61. US—^Delaware, etc^ R. Oo. v. 
Kutter, N.T., 147 P. 51, 77 C.CJL 
315, certiorari denied 37 S Ct 776, 
203 U.S. 588, 51 L.Ed. 330. 

51 C J p 773 note 43. 

62. Ill—^Wiggins Perry Co. v. Ohio, 
etc., R. Co, 72 Ill. 360 

Mo—^Wiggins Perry Co. v Chicago, 
etc, R. Co., 27 SW 568, 30 SW. 
430, 128 Mo. 224. 

63. U.S—Central Trust Co. v Wab¬ 
ash, etc, R Co., C.CMO, 39 F 546, 
affirmed 11 S.CL 243, 138 U.S. 1, 34 
L.Ed 843. 

Ohio.—Stanley v. develand, etc., R. 
Co„ 18 Ohio BL 652. 

64- U.S—^Delaware, etc., R Co v. 
Kutter, X.Y., 147 P. 51, 77 CCA. 
315, certiorari denied 27 SCt 776, 
203 U.S 588, 51 JUBd 330. 

61 C.X P 773 note 46. 

65b US —Chicago, etc., R, Co. v. 
Des Moines Union R. Co., Iowa, 41 
S-Cfe 81, 254 US. 196, 65 UEd. 219. 
61 aJ. p 773 note 47. 

66, Ala.—Southern Ry. Co. v. Lou¬ 
isville & N. R. Co.. 4 So 2d 400, 
241 Ala. 691. 
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The successor to a contract is not bound by the 
practical construction of its predecessor.®^ 

§ 230. Assignment of Contract 

Provision may be macie for assignment of a contract 
between railroads. 

An agreement between two companies, conferring 
on each the right to run its cars over the tracks of 
the other, each retaining the absolute control over 
its road for all other purposes, confers no interest 
which can be assigned or leased but the contract 
may expressly provide for an assignment of the 
rights acquired thereunder,and one company may 
succeed to the rights and liabilities of another under 
a contract made expressly on behalf of the company 
“its successors and assigns,”* ^ or which provides 
that it shall be binding on the lessees, assigns, gran¬ 
tees, or successors of each companyAn excep¬ 
tion in the contract with respect to the rights granted 
is as binding on its representatives and assigns as on 
the original company.^^ 

§ 231. Termination or Modification 

Tpafflc or operating contracts may be terminated op 
modified in accordance with their express provisions or 
by agreement of the parties, but generally not by uni¬ 
lateral action. 

A traffic or other operating contract between rail¬ 
road companies cannot be altered or modified ar¬ 
bitrarily by either party but only by the concurrence 
of bothj^S and if the contract is fixed by its terms to 
continue for a certain period, it cannot be revoked 
by either party on notice,but rights thereunder 
expire in accordance with the terms of the con- 
tract.75 Where a franchise from the state is not 


required, the consent of the public service commis¬ 
sion IS not necessarj^ for the termmation of the 
agreement.76 A contract may, of course, be termi¬ 
nated by either party m accordance wdth its express 

provisions.77 

A contract between two companies for trackage, 
depot, or terminal facilities, containing no provision 
as to how long it is to remam in force, may be re¬ 
scinded by either part>' at any time on reasonable 
notice.''^ So, where the legislature under a right 
reserved in the charter of a railroad permits an¬ 
other company to connect with, and enter on and 
use, its tracks for a fixed compensation, such right 
when acted on does not constitute a perpetual con¬ 
tract between the companies, and it is competent 
for the company using the tracks of the other to 
withdraw from such use and by legislative authority 
form connections with other roads In the ab¬ 
sence of an agreement to the contrary, a trackage 
contract is not revoked by the lease of the tracks to 
another railroad which assumed all obligations of 
its lessor.80 Where the same companies at different 
dates enter into traffic contracts with regard to 
their respective roads, if it appears that it was not 
the intention of the parties that the second con¬ 
tract should annul or alter the first, the failure of 
one of the companies to comply with the second 
contract will not affect its rights under the terms 
of the first.81- 

Waiver. The right to terminate a traffic or op¬ 
erating contract between railroads may be waived.8* 

Protection of rights after termination. If the 
companies cannot readjust their relations after the 
withdrawal of one from an existing contract, the 
courts will make such ad interim orders as may he 


67- Ohio.—^Dalton, etc., R. Co. v. 
Pittsburgh, etc., B- Co., 1 Ohio N. 
P.,]SrS., 577. 

68. N" T.—Brooklyn Grosstown R 
Co- V- Brooklyn City R. Qo-, 3 N- 
T.SL SOI, 61 Hun 600. 

68. T7.Sw—Chicago, etc, H. Co. ▼. 
Denver, etc, R. Co, CCtCoIo, 46 
F. 145, modified on other grounds 
IS S Ct. 479, 146 U.S. 696. 66 LJSd. 
277, 

Mo.—-Wiggins Ferry Co. v. Chicago, 
eta, R. Co., 73 Mo. 339. 39 Am.R. 
519. 

70. Ill—Jacksonville^ eta, R. Co. v. 
Louisville, eta, R. Co., 37 NJEl 924, 
150 IlL 480. 

71* IT.S.—Chicago, eta, R- Co. v. 
Denver, etc, R. Co, CLCColo., 46 
F. 145, modified on other grounds 
12 S.Ct 479, 143 TJ.S, 596, 36 L Ed. 
277. 

72. H.J-—Coe V. New Jersey Mid¬ 


land R. Co, 28 N.J.EQ. 100, af¬ 
firmed 28 N.J.Ba. 693. 

7B. Pa—Philadelphia, eta, R. Co, v. 
River Front R. Co, 81 A. 1098, 168 
Pa. 357. 

ICodxficatioa by mutual eonseat 
Ala—Southern Ry. Ca v. Louisville 
5b N. R. Co, 4 So.2d 400, 241 Ala. 
691. 

74, Pa.—Cumberland valley R, Co. 
V. Gettysburg, etc, R, Co., 85 A. 
952. 177 Pa. 519. 

Va,—^Norfolk Tidewater Terminals v. 
Norfolk & P. Belt Line R. Co., 196 
S.B. 684, 170 Va. 118. 

76, Ark.—St. Louis Southwestern 

Ry. Co. V- Missouri Paa R. Co., 62 
S,W.2d 965, 187 Ark. 803. ^ 

7Sw U.SL—Cx^ieral Finance Oorporar 
tion V. New York State Rysv, C,C. 
A.N.T., 54 F.2d 1008. 

77. Tex.—St. Louia, B. 6b M Ry. Co. 
V. Texas Mexican Ry. Oo„ ClvJLpp., 


181 SW.2d 896, error refused, re¬ 
versed on other grounds 66 SCt. 
937, 328 TJS. 134, 90 L Ed. 1132L 
51 C.J p 774 note 67. 

78. U.S.—Chattanooga, eta, R. Co. 
V. Cincinnati, eta, R. Co„ CC. 
Tenn., 44 F 456, 

Pa.—^Philadelphia, eta, B. Ca v 
River Front R. Co, 31 A. 1098, 168 
Pa. 367. 

79- Mass.—^Boston, etc, R. Co, v. 

Boston, eta, R. Co, 5 Cush. 375. 
80. Mass.—^New York Cent. R. Co. 
V. Central New England R. Co., 162 
N.E. 824, 264 Mass. 128, affirmed 
49 set 358, 279 U.S 416, 73 LEd. 
770. 

8L Conn.—Bartlette' v. Norwich, 
eta, R. Co, 33 Conn. 560. 

51 aJ. p 774 note 62 
82. XJJS,—Blytheville, eta, R- Ca v. 
St Liouia-Seui Francisco R. Ca, C. 
C.A«Ark.. 33 F.2d 48L 
61 aJ. p 774 note 63. 
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necessarj- to protect the rights of the parties and 
secure the presen-ation and operation of the road.®® 

§ 232. Operation and Effect in General 

The operation and effect of contracts between rail¬ 
roads will depend on their terms, but they do not run 
with the land or create a lien on the general property. 

Traffic or operating contracts between two rail¬ 
road companies do not run with the land^-i or create 
a hen on the general property nor is there a pub¬ 
lic interest which requires the imposition of such a 
hen to secure continued operation and use of the 
railroad facilities.®^ An improvement under a traf¬ 
fic agreement whereby one railroad operated trains 
over the lines of another between two points does 
not constitute an unauthorized construction by the 
former of a new railroad between such points;®^ 
and, although two railroads are operating under a 
traffic arrangement, one is not necessarily under the 
control of the other.®® 

A provision in a trackage agreement obligating 
one parly to indemnify the other for loss or dam¬ 
age to it from its use or operation thereunder is 
not contrary to public policy and is valid,®® as is 
a clause of a contract between a railroad company 
and a terminal company obligating the latter to 
make good any losses occasioned entirely through the 
fault of its own employees.®® A contract may be 
of such a character as not to be affected by an au¬ 
thorized abandonment of that portion of the road 
connecting the lines of the contracting parties.®^ 

§ 233. Rights, Liabilities, and Remedies 

a. In general 

b. Particular remedies 


a. In General 

The rights, duties, and liabilities of the parties to a 
traffic or operating contract as between themselves 
are governed by the terms and proper construction of the 
contract. 

The rights, duties, and liabilities of the parties to 
a traffic or operating contract as between them¬ 
selves in so far as they are provided for therein, 
must be governed by the terms and proper con¬ 
struction of the contract.®® A company in permit¬ 
ting another to use a portion of its tracks is per¬ 
forming the duty of a common carrier in supplying 
an instrumentality of transportation and may charge 
only what is a reasonable sum for such use,®® and 
a special charter privilege as to rates chargeable by 
a company does not so inhere in the road as to pass 
to another company which subsequently acquires the 
right to operate it®^ An agreement for through 
traffic does not, in the absence of express stipula¬ 
tion, prevent one of the companies from subsequently 
altering the gauge of its road.®^ 

Where a company contracts to allow another to 
use Its right of way on such terms and for such 
compensation as may be agreed on by the companies, 
and subsequently denies the right to such use on any 
terms, so that a resort to the court is necessaiy to 
enforce the nght, the court will determine the whole 
case and settle both the right and the compensa¬ 
tion.®® So, in a case involving trackage rights, some 
of which depend on whether certain features of a 
broad plan for constructing a new terminal would 
be carried out or abandoned, a court of equity should 
retain jurisdiction of the cause pending determina¬ 
tion of that question.®^ In an action by a company 
to recover for the use of its tracks and terminal 
facilities, where there is no definite agreement as to 
the amount to be paid, the amount paid to it for a 


83. Pa.—^Plilladelphia, etc-, R. Co. v. 
River Front R. Co, 31 A. 1098, 168 
Pa. 357. 

86 , Ark.—St. Louis Southwestern 
Ry. Co- V Missouri Pac- R- Co., 62 
S.W 2d 956, 187 Ark. 803. 

61C. J. p 774 note 66 . 

85- U S.—OOes Moines, etc,, R. Co ▼. 
Wabash, etc. R. Co., Iowa, 10 S Ct, 
753, 185 U.a 576, 34 LMd, 248. 

61 ax p 774 note 67. 

86 b TJ.S.—Ks.Ttsas City Terminal R. 
Co. V. New York Cent. Tlmon Trust 
Co., COA-Mo., 294 F. 32, certiorari 
denied 44 SCt. 402, 264 IT.S. 588, 
68 X^Rd. 863. 

87- HL—Oblcago, eta, B- Co. v. 
Franzen. 122 N.SL 492, 237 Xa 346, 
357. 

61 ax p 774 note 63. 

88 . Ark.—^E^etteville Wagon, eta. 


Co. V. Kenedck Constr. Ca, 88 S.W. 
1031, 338 Ark 31. 

51 ax p 774 note 70. 

89. W.Va .—Borderland Coal Co. v. 
Norfolk, eta« R. Co., 164 S.S2. 624, 
87 W.Va. 339 

61 ax P 774 note 71- 

90. Ija.—RUnoia Cent- R. Ca v. New 
Orleans Terminal Co., 78 Sa 738, 
143 La. 467. 

91. TJ.S.—Western Paa B. OO. r, 
Nevada-Callfomta-Oregon R. Co, 
L.aCaL, 40 F. 2 d 731, 

98, Ala,—Southern By. Co- v. Louis- 
viUe A N. B. Co., 4 8o.2d 400, 241 
Ala. 691. 

Ky.—Flkhom & Jellioo Coal Ca v. 
Sandliok Coal Ca, 204 S-W.2d 330. 
"805 Ky. 348. 

51 ax p 775 note 75. 
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Bights of parent and anhaLdiary rail- 
roads 

U.S—^Ewen v. Peoria A R Ry. Co., 
D aN.T., 78 P.Supp. 312. 

93. Ohio.—^Toledo, eta, R. Co- v. 
Michigan Cent. R. Co., 5 Ohio S. & 
ap. 147, 7 Ohio N.P, 376. 

9A Ohio.—^Pittsburgh, etc, R Co v. 
Moore, 33 Ohio St. 384^ 31 AmR. 
548. 

95. N.X—Sussex B, Ca v. Morris, 
eta, R. Co., 19 N.XB 4 . 13, reversed 
on other grounds 20 N-XEkU 542. 

96; UJS.—Central Tmst Ca v. Wa¬ 
bash^ eta* SL Co., aC-Mo., 29 F. 
646, aiElrmed 11 S-Ct 243, 138 U.S. 
1 . 84 LJSa. 843. 

97^ TT-S.—Byram v. Chicago, etc, R. 
Ca, aOA-Mina, 21 F.2d 388. 
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similar use by other roads, which in fact own all of 
its stock, affords no test of what is reasonable as 
between it and another company having no such con¬ 
nection with It®® 

Where the contract between a bridge company and 
several railroad companies provides that they shall 
be charged on an equal basis and that the charges 
shall be limited to such rates as will produce a cer¬ 
tain sum, if the bridge company charges a higher 
rate the surplus illegally accumulated may be recov¬ 
ered by the railroad companies in the same propor¬ 
tion in which it was paid.®® Where several com¬ 
panies having termini m a certain city agree to 
connect their roads and orgamze a separate com¬ 
pany for this purpose, the fact that one of them 
constructs a portion of the connecting line on its 
own land at its own expense makes it the legal 
owner of that portion,^ but does not give it any right 
to prohibit Its use by the other companies as a part 
of the continuous line.® A company by giving an¬ 
other company the right to use its tracks does not 
obligate itself to put the track in repair or make 
any change in its existing state.® 

Where a corporation is formed to own and operate 
terminal facilities for the benefit of proprietary rail¬ 
roads, the railroads have such a beneficial interest 
in the terminal corporation as to make it a trustee,^ 
and its officers and directors act in a fiduciary ca¬ 
pacity,5 precluding personal advantage;® and their 
acquisition as owners, through another corporation, 
of competing terminal facilities is a violation of 


74 aj,s. 

their fiduciary duties, creating equities in favor of 
the trustee corporation.^ 

Under agreement to arbitrate. In the absence of 
statutes providing otherwise, the contract may re¬ 
quire submission of any dispute arising therefrom 
to arbitrators whose decisions shall bind the par¬ 
ties;® and an award made by the arbitrators is 
final and conclusive,® and the matter cannot be 
relitigated on a charge of error in the award 

As to third persons. The public duties of a car¬ 
rier operating under a trackage agreement are not 
the general duties of a common earner operating on 
its own road,^^ and such carrier cannot be required 
to furnish cars to a shipper if such service would 
violate a restriction contained in the agreement.^® 

b* Particnlar Eemedies 

Where the contract for control, etc, Is valid, action 
may be brought thereon as in the case of contracts gen¬ 
erally. In a proper case the remedy may be injunction, 
action to set aside (the contract, a suit for accounting, 
or appropriate statutory remedies. 

Where the contract is valid, the general rules with 
respect to contracts apply, and the party entitled 
may sue for and recover the amount due accord¬ 
ing to the terms of the contract,^® or the damages 
sustained by reason of the breach thereof,!^ but no 
damages for the breach can arise until after the con¬ 
tract is made.i® Where the contract is of such 
a character as not to be affected by an authorized 
abandonment of the line connecting the lines of the 
parties thereto, such abandonment is a defense to 
an action for breach of the agreement^® 


98. U.S—^Peona, etc., R. Co v. Chi¬ 
cago, etc, H Co, 111, 8 S Ct. 1126, 
127 U.S. 200, 32 L Ed. 110. 

99. Ky—^Louisville Bridge Co v 
Louisville, etc., R. Co., 51 S-W. 185, 
106 Ky. 674, 21 Ky L. 271. 

1. Pa.—Appeal of Pennsylvania R. 
Co., 80 Pa. 265. 

8. U.S.—^Lathrop v. Junction R. Co, 
aaPa,, 4 F. 41, 14 F.Cas No.8.110, 
9 Wkly.NC. 277 

3. N.H.—^Murch v. Concord R Corp., 
29 NJBL 9, 61 Am.D. 631. 

4. U.S —Des Moines Terminal Co. v. 
Des Moines Union Ry. Co., C.C.A. 
Iowa, 62 F 2d 616, certiorari denied 
52 sot. 311, 285 U.S. 537, 76 LEd. 
930. 

6. US —^Des Moines Terminal Co. v. 
Des Homes Union Ry. Co., supra. 

6. US —^Des Moines Terminal Co. v. 
Des Moines Umon Ry. Co, supra. 

7. U.S—^Des Moines Terminal Co. v. 
Des Moines Union Ry. Co., supra. , 


Bights, liabilities and remedies of 
proprietary raiZroad.s 
U S —Des Moines Terminal Co v. 
Des Moines Union Ry. Co, supra. 

8. Bomber of arbitrators 

Mich—^Pere Marqiuette Ry. Co. v 
Pennsylvania R Co., 22 N.W 2d 
873, 314 Mich. 577. 

9. D G.—Washington R, etc., Co. v 
Washington, etc. Electric R. Co, 
32 F2d 406, 59 AppDa 15. 

la us —Washington R, etc, Co v. 

I Washington, etc., Electric R. Co, 

I supra. 

11- Ohio—Kanawha, etc. R. Co. v. 
State Public Utilities Commission, 
117 KE. 353, 96 Ohio St. 414. 

12. Ohio—^Kanawha, etc, R Co. v. 
State Public Utilities Commission, 
supra. 

13. U.S.—Central New England R 
Co. V. Boston, etc, R Co, Mass, 
49 set. 358, 279 US- 415, 73 LJEd. 
770. 

51 C.J. p 775 note 94- 
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Parties 

U S —^Toledo, P & W. R R. ▼. Peoria 
& P. U. Ry. Co., C.CIll. 72 F 2d 
745. 

Plea or answer 

NC.—Willcox V. Durham & C. R. 

Co, 67 SB 768, 162 N.C 816. 
Interest 

In dispute involving question 
whether railroad under contract was 
obligated to pay portion of taxes as¬ 
sessed against and paid by terminal 
company, in which there was decree 
for terminal company, allowance of 
interest was proper —Toledo, P, & 
W. R R V Peoria & P. U. Ry. Co., 
CCAm, 72 F2d 745. 

14- Ga.—Graham v. Macon, etc., R. 

Co., 49 S.E. 75. 120 Ga. 767. 

61 aJ. p 776 note 95. 

15. Tex—^Davis v Phillips A Ryan 
Lumber Co., CivApp., 248 SW. 
448. 

51 C.J. p 776 note 96. 

ISm U.S.—Western Pac. R. Co v. 
Nevada-<;aIifornia-Oregon R. Co., 
D,C.Cal., 40 F.2d 731. 
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Injunction. A court of equity will enjoin the exe¬ 
cution of a contract by which one company without 
legislative authority’ unlawfully seeks to acquire the 
control of a parallel or competing line and where 
the road of one company, under the disguise of a 
traffic contract, has been illegally turned over to an¬ 
other, the stockholders vrho did not consent thereto 
may maintain a bill in equity to enjoin further opera¬ 
tion under the contract and for an accountmg and 
the appointment of a receiver's 

Where one company has a contract right to use a 
portion of the track of another as a part of its line, 
and such right is afterward denied, the company 
owning the track will be enjoined from interfering 
with such use but injunctive relief will be denied 
where plaintifFs right is doubtful,20 or where plain¬ 
tiff IS in default,2i or an action at law or in equity 
prosecuted in the ordinary manner will afford ade¬ 
quate redress.22 

Action to set aside. A traffic contract may be set 


aside at the suit of the receiver of one of the com¬ 
panies as inequitable and unfair to such company.^* 

Accounting. One of several parties to an operat¬ 
ing contract is, in a proper case, entitled to main¬ 
tain an action against the other parties for an ac- 
counting.st If plaintiff predicates its right on the 
contract, it is not entitled to relief on the ground 
that the contract was unjustly discrimmatory.25 
Where two railroads are under a joint manager who 
applies the joint funds belonging to both roads to 
the improvement of one of them, it may be required 
to account to the other therefor,26 although the 
traffic contract for such joint management was ultra 
vires,27 but the latter can recover only its propor¬ 
tionate share of the funds so expended, and not the 
entire amount.28 

Statutory remedies. Where the right sought to 
be enforced, under a contract of the kind under con¬ 
sideration, is created by a statute which gives the 
appropriate remedy, such remedy is exclusive.29 


E. CON^SOUDATIO^r 


§ 234. Definition and Distinctions 

Consolidation as applied to railroad companies Is the 
combination and union in one whole, by legal authority 
and agreement of the parties, of the righrts, franchises, 
and effects of two or more corporations and the com¬ 
mission thereof to a single corporation. 

While the term "consolidation,” as applied to rail¬ 
road companies, has been held to have no fixed, 
definite, and accepted meaning,so it may be defined 
as the combination and union in one whole, by 
legal authority and agreement of the parties, of 
the rights, franchises, and effects of two or more 


corporations, and the commission thereof to a sin¬ 
gle corporation, the stockholders of which are com¬ 
posed of those, who choose to become such, of the 
companies thus agreeing,®^ whether such single cor¬ 
poration, called the "consolidated company,** be a new 
one then created, or one of the original companies 
continuing in existence with larger rights, capacities, 
and propert>',22 although it has been said that a 
union of the latter character should be termed a 
"merger** rather than a "consolidation”.^® The term 
properly applies only to a corporate union of the 


17. Pa —^Pennsylvania R. Co. v. 
Commonwealth, 7 A, 374, 2 Pa. 
Oas, 83. 

1 & U.S—OBJarle v. Seattle etc, R 
Co., C.C.Wash.. 56 F 909. 

i.9. U.S.—^Blytheville, etc, R, Co. v. 
St. Liouis-San Francisco R. Co, O 
CAApk, 33 F.2d 481. 

51 C.J. p 776 note 3. 

80. Ohio—^Baltimore, etc, R, Cow v. 
Pittsburgh, etc, R. Co., 1 Ohio Cip. 
Ct. 100, 1 Ohio Cir.Dec. 60. 

81. N.J.—Flmira Iron, etc.. Rolling 
MUl Co. V. Ene R. Co, 26 NJ.Ed 
284. 

88 . Ohio —^Baltimoare, etc, R.. Oo. v, 
Pittsburgti, etc.^ R. Co., 1 Ohio 
Car.Ot 100, 1 Ohio CiTJ>ea. 60. 

83. U.S—New York Cent. Trust Co. 
V. Wheezing, etc., R. Co., D.C.OI 1 I 0 , 
211 TV 61&. 

51 C.J. p 776 note lOi ^ ' 
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ai. N.T —^Ticonderoga R. Co. v. 
Delaware, etc., Co., 97 K-E 475, 
204 N.T. 588 
51 C J p 776 note 12. 

Aocotmtlag between parent and sub¬ 
sidiary companies 
U.S.—^Ewen v. Peoria & El Ry. Co., 
D.C.N.Y, 78 F.Supp 312. 

25. U.S.—Illinois Cent. R. Co. v. 
Indianapolis Uzuon R. Co., C.C.A. 
Ind, 6 F2d 630. 

26. Mass.—Nashua, etc., R. Corp v. 
Boston, etc, R: Corp, 41 N-E. 268, 
164 Mass. 222, 49 Aza.SR. 454. 

87. Mass.—Nashua, eta, R. Corp. v. 
Boston, etc., R. Corp^ 21 NJBl 1060, 
157 Mass. 268. 

28. ‘ Mass^—Nashua, eta, R. Corp. v. 
Boston, eta, R. Corp., supra. 

>39b Me—Portland Terminal Co. ▼. 
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Boston, etc, R. Co., 144 A. 390, 127 
Me 428 

51 G J. p 777 note 17. 

30. Ala—Meyer v, Johnston, 64 
Ala 603 

81. Ala.—State v. Atlantic Coast 
Line H Co, 81 So 60, 203 Ala. 558. 
51 C J. p 777 note 23 
Ansrthlsg Short of ownership by 
one corporate entity of another cor¬ 
porate entity is not “consolidation.’* 
—^New York Cent. Securities Corpo¬ 
ration v. U. S., D.CN.Y., 54 F3d 122, 
affirmed 53 S.Ct. 45, 287 USw 12. 77 
LEd. 138. 

33; Ala.—State v. Atlantic Coast 
IdBe R. Cou, ai So 60, 202 Ala. 558. 
61 cur. P 777 note 23 

38; U.S.—Lee v. Atlantic Coast Line 
R. Co, ac.se, 160 F 776, re¬ 
versed on other grounds 166 F. 
I 850, 94 C.CJL 128. 

51 CA. P 777 note 24. 
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companies concerned,as distinguished from a mere 
physical union or ccamection of their tracks,35 or 
a business agreement affecting the ownership, opera¬ 
tion, use, or control of their roads,and is clearlj* 
distinguishable from a purchase®*^ or leased® by 
one company of the railroad of another, a traffic 
agreement,29 or the acquisition by one company of 
stock in another,^® although the purchase or ac¬ 
quisition of stock may be the mode adopted to effect 
a consolidation.^^ 

Term ^amalgamaiion” as used in English and Ca¬ 
nadian cases to designate a combination or merger 
to two railroad companies, is unfavorably regarded 
in this country,^2 2 ,nd is seldom adopted by American 

courts.^3 

§ 235. Right to Consolidate 

a. In general 

b. As affected by relation of railroads 

c. Companies in different states 

dL Right to question validity of consolida¬ 
tion 

e. Effect of curative statutes * 
a. la General 

In the absence of constitutional or statutory author¬ 


ity a railroad has no power to consolidate with another, 
and authority to consolidate must be clearly given. 

In the absence of constitutional or statutory au¬ 
thority, a railroad company has no power to con¬ 
solidate with another or others,^-* and the fact that 
a proposed consolidation would be of advantage to 
the public cannot be considered where such authonty 
is lacking.^5 Authont>’' to consolidate must be con¬ 
ferred on, and possessed by, each company entering 
into a consolidation agreement, in order to render 
it valid.^® 

Granf and existence of authority. Authority to 
consolidate must be clearly given to a railroad com¬ 
pany, in order to be deemed to exist, and cannot be 
implied from any uncertain or doubtful language 
vrith respect to the powers conferred on it;^^ and 
a constitutional or statutory prohibition against the 
consolidation of particular companies does not by 
implication authorize the consolidation of others.*® 
Such authority may be given by provision therefor 
in the charter of the company,*® or general law,5® 
or by an enabling act,5i or by special act consolidat¬ 
ing designated companies and incorporating the con¬ 
solidated company as such;®^ and the legislature 
may authorize either a modified surrender of the old 


•S4. Hich.—^Pingree v. Michigran 

Cent. B. Co, 76 NW. 6S5, 118 
Mich. 3X4, 53 li-ILA. 274. 

51 C J. p 777 note 26. 

85. TJS—^LouisviHe, etc, R. Co. v 
Kentucky. Ky., 16 SCt. 714, 161 
TJ.a 677, 40 liEd. 849. 

86. Mich.—^Pmgree t. Michigran Cent 
R. Co. 76 N-W. 635. 118 Mich. 314, 
S3 liRA. 274. 

Tex—^Morrill v. Smith County, 36 
aw. 66, 89 Tex 629. 

37. US —Gveen County v. Conners, 
Mo, 3 S Ct 69, 109 U.S. 104. 27 I* 
Rd 872 

51 CJ, p 777 note 23. 

38. Mont—State v. Montana R. Go., 
63 R 628, 21 Mont 221, 45 LuRJL 
271. 

51 C.J. P 777 note 29. 

88. tr.S.— Galveston Causeway 
Coustr. Co. V. Galveston, etc., B. 
Co., I>.C.Tex., 384 B*. 137, affirmed, 
287 F 1021, certiorari de¬ 
nied 43 set 608. 262 0.8. 747, 67 
KEd. 1212. 

61 CJ. p 777 note 80. 

.40. C.S.—New Xork Cent gecuritfes 
Corporation v. XT. 8^ N.T.. 53 S.Ct 
46, 287 ir.S. 12 , 77 L.Ed 138 : 

—Elkins V. Camden, eta, R. Co., 
86 N.J.Eq. 5. 

-Tex.—San Antonio, U, * G. R. Co. v. 
Piueces Valley Townslte Co., Civ. 
App., fif.W'.M 881, reversed on | 


other grrounds Nueces Valley 
Townslte Co. v. San Antonio, U. & 
G. R. Co., 67 S.W.2d 215, 123 Tex. 
167. 

41. Ga.—Atlanta, etc, R. Co. v. At¬ 
lantic Coast Line R. Co., 75 S.B. 
468, 138 Ga. 353. 

51 C.jr. p 778 note 33. 

ZUTect of ownership 
A railroad company which has 
paid for the construction of the line 
of another, owns practically all of 
I its capital stock, and is in possession 
' of its road under an agreement for 
future consolidation, will be con¬ 
sidered as the owner within the 
meamngr of a statute permitting: re- 
consolidation in case of the breaking: 
up of a consolidated road.—Toledo, 
etc., R. Co. V, Continental Trust Co., 

I Ohio, 95 F. 497, 36 C CA. 166, re¬ 
hearing denied 96 F. 784, 37 C.C.A. 

1587, certiorari denied 20 S.C?t. 383, 
176 U.S. 219, 44 Ii.Ed. 442. 

42. Ala—Meyer v. Johnston, 64 
^ Ala. 603. 

I ffigprifloanoe of temi 
I ^An amalgramation implies such 
a consolidation as to reduce the 
I companies to 'a common Interest/*’— 
Powell V. North Missouri R. Co., 42 
Mo. 63. 67. 

43. Mont.—State v. Montana R. Cot, 

53 P. 623. 21 Mont. 221, 45 ZULA. 
271. ; 

44- ir. 8 .^Zi 0 ulsvilla,« eta, B- Coi. t- 
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Kentucky, Ky., 16 S.Ct 714. 161 

U. S, 677, 40 L.Ed. 849. 

51 C J. p 778 note 38. 

45. NT.—Continental Securities Co, 

V. New York Cent, eta, R Co, 161 
N.T.S. 534, BVpeal dismissed 152 
N.TS. 1105. 167 AppDiv. 934. 

46. U.S.—^Louisville, etc, R. Co. v. 
Kentucky, Ky.. 16 SCt. 714, 161 
U.S. 677, 40 L.Ed. 849. 

51 Cjr. p 778 note 40. 

47- U.S—^Louisville, eta, R. Co. v. 
Kentucky, supra 

Tex.—^Morrill v. Smith County, 36 S. 

W. 56, 33 S.W. 899, 89 Tex. 629. 

48. Tex.—East Line, etc, B. Co v. 
State, 12 SW. 690, 75 Tex. 434. 

49. HI—American L. & T, Co. v. 
Minnesota, etc., R. Co., 42 N.E. 
163, 157 Ill. 641. 

51 C.J. p 778 note 44. 

BO. Ill.—^American L & T. Co. v. 

Minnesota, eta, R Co, supra 
Ind.—Smith V Cleveland, eta, R. 
Co., 81 N.B. 501, 170 Ind. 382. , 

51- nr.—American L. T. Co v. 
Minnesota^ eta, R. Co., 42 NE. 
153,. 157 ZU. 641. 

NXS.—Spencer v. Seaboard Air Line 
R. CSo.. 49 SJB. 96, 137 N.C. 107, 1 
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6ft. Me.—State v. Mafna Cent R. 
Ca, 66 Ma 488, affirmed 96 U.S. 
499, 24 LJSd. 836.t 
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companies or their total extinction and the creation 
by their union of a new company 5^ 

Under a general statute authorizing the consolida¬ 
tion of railroad companies, more than two, unless 
othervvise provided, may be consolidated at one 
time,even though the statute refers to the “two” 
consolidating companies 55 Authority conferred on 
a designated company to consolidate wdth another 
or others does not pass to the resulting consolidated 
company so as to authorize it to make successive 
consolidations with other companies ;56 but, where 
the nght to consolidate is conferred on railroad com¬ 
panies generally, the right is not exhausted by a 
single exercise or affected by the fact that one of 
the constituent companies is the product of a prior 
consolidation 57 The mere fact that one company 
owns property which another company is not em¬ 
powered to hold does not prevent their consolida¬ 
tion.® 8 A statute empowering one railroad compa¬ 
ny to “unite”59 or “connect'’50 with another or other 
companies authorizes merely a physical connection 
of the tracks or a traffic consolidation, and not a cor¬ 
porate consolidation. 

Conditions. The legislature in authorizing a con¬ 
solidation of railroad companies may impose such 
conditions as it may deem proper and a com¬ 
pany by exercising the authority so given impliedly 
consents to, and becomes bound by, the conditions 
imposed.®^ 

Revocation or restriction of authority. The leg¬ 
islature may revoke a power to consolidate previous¬ 
ly given, if it has not been executed,58 or limit a 
general power previously given so as to exclude 
consolidations between parallel or competing lines,5^ 
evwi though power to altef or amend the charter of 
the company has not been reserved to the state.®® 


b. As Affected by Edation of Eailroads 

(1) Continuous or connecting lines 

(2) Parallel or competing lines 

f 1) Continuous or Connecting Lines 

Statutory op constitutional provisions may authorize 
consolidation of continuous or connecting railroads only^ 
but direct connection has been held not essential al¬ 
though connection by a ra:l''oad not a party to the con¬ 
solidation, may be insufficient. 

Under constirutional or statutory provisions au¬ 
thorizing the consolidation of those railroad com¬ 
panies only whose roads connect or form a continu¬ 
ous line. It has been held that two railroads need 
not be connected directly,®® but the connection may 
be made by an intervening railroad®"^ or bridge,®® 
even though it does not belong to either of the con¬ 
solidating companies;®® but there is authority to 
the effect that a connection by means of an interven¬ 
ing railroad owned by a company not a party to the 
consohdation is insufficient.7® Such provisions con¬ 
template that the consolidated road shall form one 
instead of two or more lines of road,^! and must be 
construed subject to any statutoiy limitations with 
respect to the consolidation of parallel or competing 
lines.78 The mere fact of connection between two 
railroads does not necessarily make them continuous, 
within the meaning of such statutes.73 

A statute authorizing companies operating rail¬ 
roads partly or wholly within the state to con¬ 
solidate with other companies operating connecting 
lines does not prevent a consolidation from including 
companies operating roads wholly outside the state 
and not directly connected with the lines of any 
company operating within the state, as long as the 
lines of the consolidated company form a continuous 
connecting system,where there is a simultaneous 


53. Me.—state v. Maine Cent. It 
Co, supra. 

54. XJ.S.—^Bonner v. Terxe Haute, 
etc., K. Co., Ind, 151 F. 985, 81 a 
CA, 476. 

61 C.J p 778 note 49. 

55. Ind.—Smith v. Cleveland, etc., 
R. Co., 81 NB 691, 170 Ind- 382, 

56: Tex.—^Morrill v. Smith Coiuity, 
36 S.W. 56, 89 Tex. 529. 

67. Ind.—Smith v. Cleveland, etc., 
R. Co., 81 NJE 601, 17Q Ind. 382 

NT.—Taylor v. Atlantic, etc., R. Co., 
67 How.Pr. 26. 

58. N.T.—Venner v. New TqtIl Cent, 
etc., R. Co, 164 N.TA .eare, m 
App.D|v. 296, affirmed 125 NB. 893, 
226 N.T. 583. 

59. TJ.S.—Louisville, etc., R. Oo- v. 
Kexrtucky, 'Ky.. 16 S.OL 714, 161 tf. 
e. 677. 40 LBd. 849. . 


60- Tex.—^Momll v. Smith County, 
36 S W. 66, 89 Tex. 629. 

61- TJ.S.—Ashley v. Ryan, Ohio, 14 
S.Ct. 865. 153 lJ.a 436. 38 L.Bd- 
773. 

61 ax p 779 note 69. 

62. TJ.S.—^Ashley ▼. Ryan, supra. 

51 CJ*. p 779 note $0. 

63- US—Pearsall v. Great North¬ 
ern R. Co, Minn., 16 S.Ct. 706, 161 
U.S. 646, 40 Ti-Bd. 838. 

64h U.S. —Pearsall v- Great North¬ 
ern R., Oo., supra. 

65. U.S.—Louisville, eta, R. Oo. v. 
Kentucky, Ky., 16 S Ct. 714, 161 U. 
S. 677, 40 L^Bd. 849. 

66 . NX—T., I>elawaFe^ eta. 
Canal Co., 22 NXJBg. 130. 

N.T.—^New Tdrk Cent., eta, R. C6. v. 
Tonkers, 103 N.T.S. 252 

67. N.X—Black v. Delaware^ eta. 
Canal Oo., 22 NXBq. 130. 
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^ Ca V. Tonkers, supra. 
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Objo St 590. 
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71. NT—^People v. Boston, eta, R 
Co, 12 Abb.N.Cafi. 230. 

72. N.T.—People v. Boston, eta, R. 
Co., supra. 

Ohio—State V. Vanderbilt, 37 Ohio 
St. 596. 

73- N.T—^People v. Boston, etc, R. 

Oo., 12 AbbJN-Cas. 230 
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' St. 596. 

74. N.T—Venner v. New Tork 
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177 App.Div, 296, affirmed 125 N.B 
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consolidation of all the companies.^^ Where a com¬ 
pany is authorized to consolidate with any company 
in an “adjoining state,” so as to form a continuous 
line, it may enter into a consolidation with a compa¬ 
ny having a road in a state adjoining that into which 
its line extends, although not adjoining the state 
in which it is incorporated.^® Companies whose 
roads will be connected and continuous may con¬ 
solidate prior to the construction and actual con¬ 
nection of such roads."* 

(2) Parallel or Competing Lines 

Consolidation of parallel or competing railroads may 
be prohibited, and within such prohibition are roads 
which run between the same two points or localities, 
or roads which are rivals in business 

It is competent for a state to prohibit the con¬ 
solidation of railroad companies owning parallel 
or competing lines,*^® even though power to amend 
the charters of the companies has not been re- 
served,^^ legislation of such character being within 
the police power,®® and, although affecting inter¬ 
state railroads, not an infringement of the power 
of congress to regulate interstate commerce and, 
where so prohibited, such consolidations are illegal 
and invalid.®^ The object of such provisions is to 
prevent monopolies and combinations which would 
interfere with the benefit to the public resulting 
from competition,®® and they cannot be evaded by 
means of a judicial sale,®^ or the purchase by, or 
transfer to, one company of a controlling interest in 
the stock of another,®® or any agreement or busi¬ 
ness consolidation, even though not a corporate 
consolidation, which would have the effect which it 
is the design of such provisions to prevent®® 


Also, legislative acquiescence in the acquisition 
by a company of local and branch lines, although 
some are parallel to its own, will not estop the state 
to oppose a consolidation with a parallel and compet¬ 
ing through line running between the same pnncipal 
termini Railroad companies cannot be allowed to 
consolidate in violation of such provisions merely 
because their consolidation will result in better serv¬ 
ice to the public®® or because one of the roads can¬ 
not be operated independently at a profit.®® 

What are parallel or competing roads. Parallel 
railroads, within the meaning of constitutional or 
statutory provisions prohibitmg the consolidation of 
companies operating parallel or competing roads, 
are those which run between the same two points 
or localities;®® and competing railroad companies 
are those which are rivals in business.®^ While it 
has been held that such a provision should not be 
construed as if it related to parallel “and” competing 
roads,®2 the question as to what companies are 
within the prohibition ordinarily depends principally 
on whether or not their consolidation would sub¬ 
stantially affect competition.®® Thus two roads, 
although in some respects parallel, are not withm the 
prohibition where they do not connect common 
points,®^ particularly where another road imder a 
different management is located between them;®® 
and if the roads are not in their general features 
competing, as where they are widely divergent and 
reach different commercial centers, they are not 
within the prohibition,®® although some inadental 
competition may result from their intersecting or 
crossing other lines which serve as feeders®^ or 


75- ir.T.—Venner v New York 

Cent., etc, R Co, supra. 

Va. Oluo.—^Adelbert College v- Tole¬ 
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Portsmouth First Nat. Bank, Ifo., 
9 e.Ct. 19. 128 XJ.S. 102, 32 LEd 
359. 

7a U.S.—^Mobile, etc, R Co. v. 
Mississippi. Miss., 28 S Ct 650, 210 
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51 CJ. p 779 note 77. 
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vllle. eta, R Co. 138 SW 291, 144 
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crossing streams on which boats are operated as 
carriers.®® 

On the other hand, companies may be prohibited 
from consolidation, under such provisions, although 
their Imes are not parallel in a mathematical sense;®® 
so any roads which are parallel m a general sense 
and connect the same principal points so as to con¬ 
stitute competing lines are within the prohibition,^ 
and two railroads, although not generally parallel or 
connecting the same termini, may be competing lines 
by reason of the companies' relations with, or con¬ 
trol or management of, lines other than their own.^ 
The applicability of such provisions is not affected 
by the fact that through trains are not run on one of 
the roads in question® or that one of the companies 
owns another line which is not parallel^ 

Tenninal railroad companies are not within the 
application of provisions prohibiting the consolida¬ 
tion of companies owning parallel or competing lines, 
such provisions being designed to apply to com¬ 
panies conducting an ordinary railroad business.® 

c. Companies in Different States 

Consolidation of companies of different states may be 
effected by concurrent acts of the respective legislatures 
authorizing companies organized under the laws of the 
respective states to consolidate. 

A railroad company has no more power to con¬ 
solidate with a company of another state without 
legislative authorization than it has to consolidate 
with any other company.® Moreover, a state legisla¬ 
ture cannot grant complete authority for the con¬ 
solidation of a company of its own state with a 
company or companies of a foreign state nor can 
the legislatures of two different states unite in form¬ 
ing from two or more existing companies a single 


company which shall be the same legal entity in 
both states;® but each may authorize a company 
organized under its own laws to consolidate with a 
company of the other,® and concurrent action of 
both legislatures is necessary to a valid consolida- 
tioa.l® Under such authority a consolidation may 
be effected prior to the construction of the rail- 
roads.i^ A statute authorizing companies of the 
state to consohdate with those of adjoining states 
applies to companies organized after, as well as be¬ 
fore, the enactment of the statute but a statute 
authonzing such a consolidation and not m terms 
retroactive will not validate a consolidation with a 
foreign company entered into prior to its enact- 
ment.i® 

d. !Right to Question Validity of Consolidation 

(1) In general 

(2) Estoppel 

(1) In General 

Generally, the validity of a consolidation may be 
questioned only by the state in a direct proceeding. 

Ordinarily, the validity of a consolidation of rail¬ 
road companies or the legal existence of the con¬ 
solidated company may be attacked only by the 
state,and cannot be questioned in a collateral pro¬ 
ceeding,i® or even in a direct action or proceeding 
by private persons,^® such as stockholders^^ or bond- 
holders^® of the several companies consolidated, ex¬ 
cept that a stockholder who did not consent to the 
consolidation or have any knowledge of the proceed¬ 
ings is not precluded from questioning the validity 
of the consolidation in an action brought against 
him by the consolidated company to recover a stock 
assessment or to enforce his subscription even 
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though the proceedings were sufficient to constitute 
the new company a corporation de facto.^® The 
rule precluding collateral attack applies, however, 
only where the consolidated company is at least a 
corporation de facto,and if there was no statutory* 
authority for the consolidation, its validity may be 
collaterally attacked.-^ 

(2) Estoppel 

A railroad company formed by voluntary consolidation 
may be estopped to deny the validity of the consolida* 
tion, as is any one who has participated In the consoli¬ 
dation or benefited from If. 

A railroad company formed by a voluntary con- 
solidation, which has succeeded to possession of the 
property and to the exercise of the franchises of 
the constituent companies, or induced third persons 
to contract with it on the faith of its legal existence 
as a corporation, is estopped to deny the validity of 
the consolidation,22 or the validity of contracts made 
by it and from which it has received the benefit,23 
its title to property mortgaged hy it,2^ or its lia¬ 
bilities as a consolidated company.25 Each of the 
constituent companies which has participated in all 
the steps essential to the creation of a de facto cor¬ 
poration by consolidation is similarly estopped to 
deny its legal existence,26 as are stockholders of 
a constituent company who participated in the pro¬ 
ceedings of that company by which it agreed to, and 
effected, the consolidation,2’^' or who have enjoyed 
the benefits thereof,2 3 or who have been guilty of 
laches in failing to make any objection until after 
a long lapse of time, during which rights and 
equities of third persons have intervened 29 So, 
also, creditors of a consolidated company de facto, 
who have dealt with it as a corporation, are estopped 
to deny the validity of the consolidation for the pur¬ 
pose of defeating a mortgage made by the compa¬ 


ny,39 and a municipal corporation which has is¬ 
sued Its bonds in aid of the consolidated compan\’ is 
estopped m an action against it on the bonds to deny 
the corporate existence of the company or the valid- 
ity of the consolidation.^! 

e. Effect of Curative Statutes 

Curative legislation may validate an unauthorized 
or informal consolidation. 

An unauthorized or informal consolidation of rail¬ 
road companies may be validated by a subsequent 
curative act32 or by legislative recognition of the 
consolidated company as a corporation de jure;33 
but a statute merely authorizing consolidations like 
one previously entered into without authority, which 
is not in terms retroactive, will not validate such 
consolidation.34 

Constitutionality, A constitutional provision pro¬ 
hibiting the granting of special privileges does not 
invalidate a statute legalizing a prior consolidation.35 

§ 236. Assent of Stockholders and Bondhold¬ 
ers 

Consolidation of railroads must bo accomplished by 
the stockholders, and generally the stockholders of each 
company must assent to the consolidation. 

A consolidation of two or more railroad companies 
cannot be effected by the action of the directors 
alone, but must be done by the stockholders.^® Ex¬ 
cept where at the time of the subscription there 
existed constitutional or statutory provisions author¬ 
izing a consolidation or reserving to the state power 
to amend the charter of the company, the stock¬ 
holders of each company must assent to the con¬ 
solidation, in order to be bound thereby,27 since the 
relationship between the stockholders and the com¬ 
pany is contractual and cannot be impaired by the 
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legislature;38 but a consolidation authorized by 
statute is not necessarily void without the assent 
of all the stockholders of the consolidating com- 
panies*^^ 

Subscriptions to the stock of the consolidating 
companies must be deemed to have been made with 
respect to any constitutional or statutory provisions 
existing at the time thereof, authorizmg a consolida¬ 
tion of such companies with others,^® in which case 
a majority of the stockholders may exercise the pow¬ 
er and, where there was in existence at such 
time a right reserved to alter or amend the charter 
of a company, the legislature may authorize a con¬ 
solidation without the consent of all the stockhold- 

ers.'*^ 

Mode of obtaining assent. Each consolidating 
railroad company should obtain the requisite assent 
of its stockholders to the consolidation in such man¬ 
ner, and at a meeting called in such way, as may be 
prescribed by law and its charter g^nd when the 
companies are of different states, the method by 
which each secures the assent of its own stock¬ 
holders is governed by the laws of its state and need 
not conform to the laws of the state in which an- 
-other of the consolidating companies is organized.^^ 

Bondholders. Where a railroad company has is¬ 
sued bonds under an agreement that it will not con¬ 
solidate with another company without the approval 
of the bondholders, the assent of such bondholders is 
essential to the validity of a consolidation.'*® 

*§ 237. Remedies of Dissenting Stockholders 

In a proper ease a dissenting stockholder may sue 
to enjoin the consolidation. 


\\*here the consent of all the stockholders is 
necessary to a valid consolidation, a dissenting 
stockholder ma}’ sue to enjoin the consolidation,^® 
provided he has not been guilty of laches in making 
his objection,^* except where the statute provides 
for the condemnation of the stock of dissenters by 
the majority stockholders and the payment of its 
value.'*® 

§ 238. Agreements and Procedure for Con¬ 
solidation 

Where the procedure for consolidation is prescribed 
by statute there must be substantial compliance with It; 
and the terms of the agreement may be controlled by 
statutory provisions. 

Where statutes prescribe the procedure to be fol¬ 
lowed in effecting a consolidation of railroad com¬ 
panies, the provisions thereof must be at least sub¬ 
stantially complied with,^® as where there is re¬ 
quired an agreement between the boards of directors 
of the consolidating companies,®® due notice thereof 
to the stockholders,®^ ratification or confirmation of 
the agreement by them,®« the approval of designated 
officers of the state,®® the filing with the secretary 
of state of a certificate or articles of consolidation®* 
in a prescribed form,®® or the payment of a con¬ 
solidation tax®® or a fee for filing the articles of 
consolidation;®^ and where the statute provides 
therefor, the election of a new board of directors by 
the consolidated company is essential to vest in it 
the title to the property of the constituent compa¬ 
nies.®® On compliance with such statutory require¬ 
ments, a valid consolidation is effected,®® and no 
formalities not so prescribed are requisite thereto.®® 
A failure, however, to comply strictly with all the 
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provisions of a statute will not necessarily render 
the consolidation voicL®^ A failure on the part of 
one of several companies or of its stockholders to 
confirm an agreement of consolidation does not im¬ 
pair it as to the others, where the agreement ex¬ 
pressly provides in such event for the perfection of 
the consolidation by those agreeing to it.®2 Rights 
acquired prior to the enactment of a statute prescrib¬ 
ing the procedure for consolidation are not affected 
by the statute.®^ 

Terms of agreement, Wliile statutes sometimes 
in general language authorize railroad companies to 
consolidate on such terms as they may agree on, 
such provisions relate only to the adjustments of the 
interests of stockholders and to administrative de¬ 
tails concerning the consolidation,®^ and do not au¬ 
thorize any action inconsistent with existing statutes 
or the provisions of the companies’ charters,®® or 
any contract or agreement between the companies 
which would conclude the rights of creditors or per¬ 
sons having claims against any of the consolidat¬ 
ing companies,®® or a transfer of the property and 
franchises of such companies to the consolidated 
company free from the liabilities, duties, and obliga¬ 
tions which the former owed to private individuals 
or to the public generally.®^ Where a statute au¬ 
thorizing consolidations makes applicable to the con¬ 
solidated company all the provisions of a general 
statute authorizing the incorporation of railroads, 
under which the incorporators are given power to fix 
the terras for which the company should continue to 
exist, it has been held that the agreement for con¬ 
solidation may fix the term of existence of the con¬ 
solidated company without regard to the time at 
which the charters of the consolidating companies 
would expire.®® 


74 C.J.S, 

§ 239. Operation and EfiFect of Consolidation 

a. In general 

b. Unauthorized or incomplete consolida¬ 

tion 

c Effect on particular matters 
a. In General 

The effect of consolidation generally Is to create » 
new company and to dissolve or terminate the corporate 
existence of the consolidating companies; one or more 
companies may be absorbed or merged in another exist- 
Ing company which becomes the consolidated company 

Ordinarily, the effect of a consolidation of rail¬ 
road companies is to create a new company and to 
dissolve or terminate the corporate existence of the 
consolidating companies,®® except in so far as their 
separate existence may be expressly continued by 
statute for the benefit of creditors ,7® and it has 
been asserted that such is the uniform and necessary 
effect of what is properly termed a consolidation 
However, such is not necessarily or always the 
case,*^® since a consolidation may be so effected 
that one or more companies are absorbed or merged 
into another existing company, which becomes the 
consolidated company, and does not lose its identity 
but merely continues with enlarged rights, capacities, 
and property under its origmal name,*^® or even un¬ 
der a new name without becoming a new company,'^^ 
and it has even been said that a consolidation may 
be effected in such manner as to continue the cor¬ 
porate existence of each of the consolidatmg com¬ 
panies.'^® The question as to which result follows 
in a particular case is largely to be determined from 
the provision of the statute or charter authorizing 
the consolidation,*^® and the agreement made under, 
and by, the authority thereof.'^'^ 
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b. TJnatitborized or Incomplete Consolidation 

An attempt to consolidate without authority has no 
effect and does not create even a de facto corporation; 
but where authority exists, an attempted consolidation 
may create a de facto corporation despite irregularities 
in the proceedings 

In view of the rule that a railroad company has 
no right to consolidate with another or other com¬ 
panies except where authorized by constitution or 
statute, an attempt to consolidate without such au¬ 
thority does not create even a corporation de 
facto,and, accordingly, does not affect the identity 
of the constituent companies,^® which will be liable 
for any acts done by the so-called consolidated com¬ 
pany in the operation of their roads,^*^ except that 
such constituent companies are not liable on con¬ 
tracts made by the consolidated company which were 
not within the corporate powers of those com- 
panies.81 So a judgment rendered against the con¬ 
solidated company is enforceable against the con¬ 
stituent companies where an illegal consolidation 
has been dissolved by judicial proceedings and a 
decree entered providing that obligations fairly in¬ 
curred by the consolidated company for the benefit 
of the constituent companies shall be paid by them.®^ 

Where, however, there is in existence a constitu¬ 
tional or statutory provision under which a consoli¬ 
dation might validly be made, the company formed 
by an attempted consolidation may be a corporation 
de facto notwithstanding irregularities in the con¬ 
solidation proceedings^^ or the lack on the part of 
one or more of the consolidating companies of some 
of the necessary qualifications.^'* 

Unexecuted authority to consolidate. So long as 
a constitutional or statutory provision authorizing 
one railroad company to consolidate with another or 
others is not acted on the tmexecuted authority does 
not impose any liability on either company for debts 
of the other, 85 nor can any conditions imposed by 


the statute authorizing the consolidation be en¬ 
forced and until the consolidation is consum¬ 
mated the several companies continue in the full 
enjoj-ment of their respective franchises,®" 

c. EfTect on Particular Matters 

(1) Property-, rights, and privileges 

(2'i Duties and liabilities 

(3 ) Liens and mortgages 

(4) Pending actions 

(1) Property, Rights, and Privileges 

(a) In general 

(b) Contract rights 

(a^ In General 

Ordinarily the company formed by consolidation suc¬ 
ceeds to all the property, and the rights, privileges and 
franchises previously enjoyed by the consolidating com¬ 
panies except as otherwise provided by statute. 

Ordinarily, a railroad company formed by a con¬ 
solidation of other companies succeeds to all the 
property of the consolidating companies,8® and to 
causes of action belonging to it®® It has often been 
said that it succeeds also to all the rights, privileges, 
and franchises previously enjoyed by them,®® except 
as otherwise provided by statute. The rule so 
stated is, however, subject to qualification since, 
while the consolidated company succeeds to what¬ 
ever rights, privileges, and immunities are possessed 
by each of the constituent companies in common, 
and also to any special right or privilege enj’oyed by 
one of them alone in so far as it may be separately 
exercised or enjoyed with respect only to the portion 
of the road or property derived from that com¬ 
pany,®® a separate right or privilege of one company 
does not pass to the consolidated company so as to 
become a general right of that company with re¬ 
spect to the entire road or property;®^ nor do any 
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86. S,C.—Gibbes v. Greenville, etc., 
R. Co., IS S.a 228. 

87. Ohio.i—Mansdeld, etc, R. Co. ▼. 
Brown, 26 Ohio St. 223. 

88. Mass.—Proprietors Merrlxnadk 
River Locks, etc. v. Boston, etc., 
R. Co., 139 N.E. 889, 245 Mass. 52. 

51 CSf. p 786 note 42. 

89. NJ.—Day v. New Toric, etc., R. 
Oo., 84 A 1081, 58 N-JZ^aw 677. 

61 G.J. p 786 note 43. 

90. U.S.—Green County Oonnoss. 
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Mo. 3 set. 69, 109 U.S. 104, 27 
LBd, 873. ' 

61 OJ- p 786 note 44, p 787 note 46 
EaJ. 

9L Ala.—Georgia Pac. R. Co v. 
Gaines, 7 So. 382, 88 Ala. 377— 
Georgia Pac. R. Co. v. Wilks, 6 So. 
34, 86 Ala. 478. 

51 C J. p 786 note 45. 

98. Tex.—^International, etc., B. Co. 
V. Anderson County, ClvApp^ 174 
aw. 805, adirmed 88 S.Ct. 370. 246 
U.a 424, 62 L.Ed. 807. 

51 OJ. p 787 ncyte 48. 
sau U a—Tomlinson v. Branch, S.C, 
16 Wall- 460, 21 L.Bd- 189. 

51CJ. p78Tnote 49. 

Uia—Tomlinson v. Branch, su¬ 
pra. 

[SlGLJ.pTSTnoteSO. 
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separate rights of the constituent companies pass 
to the consohdated company which from their na¬ 
ture cannot be exercised or enjoyed by it under its 
new constitution.® 5 xhe consolidated company does 
not become invested with any other or greater rights 
than were possessed by the constituent companies,®® 
unless they are conferred by statute.®*^ 

(b) Contract Rights 

A consolidated railroad succeeds to the contract 
rights and privileges of its constituent companies. 

A consolidated railroad company succeeds to the 
rights and privileges of its constituent companies un¬ 
der contracts made by them prior to the consolida¬ 
tion,®® and may maintain actions to enforce them.®® 
Its right to the benefit of such contracts is, however, 
subject to any conditions forming a part of the terms 
thereof,^ which must be performed by it in order to 
entitle it to recover on the contract,® and if it is 
unable to do so according to the terms of the con¬ 
tract, it cannot recover thereon;® but if it can and 
does perform the conditions, it is entitled to recover 
on the contract.^ The consolidated company may 
also recover on a fidelity bond given by an agent of 
one of the constituent companies to such company 
and its successors, for a defalcation occurnng sub¬ 
sequent to the consolidation, where the agent is 
continued in the employment of the consolidated 
company with the same duties as before.® 

(2) Duties and Liabilities 

(a) In general 

(b) Under contracts 

(a) In General 

Except as otherwise provided by statute a railroad 


company formed by consolidation is bound to perform 
the duties appertaining to the constituent companies. 

Unless otherwise provided by statute, a railroad 
company formed by the consolidation of other com¬ 
panies IS bound to perform the duties appertaining to 
the constituent companies,® and is liable for their 
existing debts, liabilities, and obligations,"^ at least 
to the extent of the assets received from the con¬ 
stituent company by w'hich the liability was in¬ 
curred.® While such liability of course exists where 
it is expressly imposed by the statute authorizing 
the consolidation® or expressly assumed by the ar¬ 
ticles of consolidation,1® it exists independently of 
such provisions as a necessary legal result of the 
consolidation.!! A statutory provision preserving 
the separate existence of consolidating companies 
with respect to their existing debts and liabilities 
so that acticms may be maintained against tfhem after 
the consolidation is merely a cumulative protection 
for creditors and does not affect the liability of the 
consolidated company.!® If no part of the franchise 
is reserved to either of the constituent companies, 
they are not liable to the public after the consolida¬ 
tion for the performance of duties devolving on the 
consolidated company.!® 

(b) Under Contracts 

A railroad corporation formed by consolidation suc¬ 
ceeds to all obligations and liabilities of the constituent 
companies on contracts made by them before consolida¬ 
tion. 

A railroad company formed by a consolidation 
succeeds to all the obligations and liabilities of its 
constituent companies arising out of contracts there- 


8S. Cent, R. Co. v. 

Maine. He., 96 U.S. 499, 24 LiEd. 
836. 

61 C. J. p 787 note 81. 

96;. m.—Rnssles v. People^ 91 111. 
256. 

Pa.—^Pennsylvania R. Qo. v. Webrle. 
25, Pa.Dlst. 824. 

97. U.S.—Seaboard Air Line R. Co. 
V. Daniel. Sa, 68 &Ct 426. 338 
UJ3. 118, 92 L.EdL 580. 

Proviflioii, In interstate Obnunerce 
Act, relating: to consolidations and 
mergers tZiat any power granted 
thereunder to any carrier should be 
deemed to be in addition to, and in 
modiflcation of, its powers under Its 
corporate charter or under laws of 
any state, authorises a railroad cor- 
peration to exercise the. powers 
therein granted over and above 
those bestowed on it by the state 
of Its creation and such federally 
conferred powers can be exercised In 
the same manner as though they had 
been granted a federally created cor¬ 


poration—Seaboard Air Line R Co 
V, Darnel, supra. 

98. Tex-—^Missouri, etc, R Co v. 
Chrter, 68 SW 159, 95 Tex 461 

51 aj. p 767 note 54 

99. Ind.—Sparrow v. Evansville, 
etc., R. Co, 7 Ind 369 

Ohio.—^Mansfield, etc. R. Co. v. 
Brown. 26 Ohio St. 223 

1. Mich.—^Brown v Dibble, 32 N.W. 
656, 65 Mich 520. 

2. Mich.—^Brown v. Dibble, supra. 

3. N-J —^New Jersey Midland R Co. 
V. Strajt. 36 NJ.Law 322. 

61 CUT p 787 note 58.' 

4. Ohio.—Mansfield, eta, R. Co. v. 
Stout, 26 Chief St. 223. 

Bm Pa.—Pennsylvania^ eta. R- Co. 
V. Ha rk i n s, 24 A. 176. 149 Pa 121 

6; m—People V. Louisville, eta. R. 
Co» 10 N.H. 657, 120 DJI. f8—Peo¬ 
ria, eta, R. Co. v. Coal Valley 
Min. Co., 68 l6. 489- 
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7. U.S.—^Bailey v. New York Cent, 
etc, R. Co. NT., 22 Wall. 604, 22 
L Ed. 840. 

51 C J. p 787 note 63 

R Kan —^Berry v. Kansas City, etc, 
R. Co.. 86 P. 724, 62 Kan. 774, 39 
Am.S.R. 381, 37L 

51 C J. p 788 note 64. 

9. U.S.—^Bajley v New York Cent., 
etc. R Co, N.T., 22 Wall. 604, 22 
L.Ed. 840. 

61 C.J. p 788 note 66. 

10. IFla.—^Atlantic Coast Line R Cow 
V. Cone, 43 So 514, 53 Fla. 1017. 

51 C J. p 788 note 66. 

11. Tex.—Gueringer v. St. Louis, 
etc, R. Co., ComApp, 23 SW 2d 
704 

51C-J. p 788 note 67. ^ . 

S.C.—Pickett V. Southern R. Co., 
48 S.E. 466, 69 S.d. 445. 

51 O.J. p 788 note 70. ' 

13. lU.—^Peoria, etc, R. Co. v. Coal 

>VaUe7 ICuw CM. (8 ill. 489. ' 
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tofore made by at least to the extent of the 

property acquired from the respective companies,^5 
and in a proper case may be required specifically to 
perform!® or respond in damages for failure to per¬ 
form.!^ 

(3) Liens and Alortgages 

Existing liens and mortgages on property of the con¬ 
stituent companies are chargeable to the railroad com¬ 
pany formed by consolidation. 

A railroad company formed by consolidation is 
chargeable with notice of all existing liens on the 
property of the consolidating companies,!® and such 
liens arc not affected by the consolidation, but the 
new company takes the property subject thereto!^ 
So the consolidation does not affect the rights of 
mortgage creditors^® or bondholders.®! However, a 
consolidation does not create any lien in favor of 
creditors of a constituent company who previously 
had none,®® or extend an existing lien over property 
not previously subject thereto.®® 

(4) Pending Actions 

Generally, consolidat'on of two or more railroad com¬ 
panies does not abate actions pending by or against the 
constituent companies, and the consolidated company 
may be substituted as a party. 

Although there is authority for the view that the 
consolidation of two or more railroad companies 
works such a dissolution of the constituent compa¬ 
nies as to abate any pending actions by or against 
them,2^ it is the more general rule that the consolida¬ 


tion does not abate pending actions,®5 and that the 
consolidated company may be substituted as plain¬ 
tiff in an action theretofore brought by a constituent 
company.se in actions pending against a constituent 
company no new service of process is necessary,®^ 
but the consolidated company may be made a party 
hy amendment of the pleadings,®® or the pending 
action may be prosecuted to judgment against the 
constituent company and the judgment enforced 
against the consolidated company,®® or the consoli¬ 
dated company may be substituted as a defendant 
even after verdict, and judgment rendered against 
it,®® except where the statute authorizing the con¬ 
solidation preserves the corporate existence of the 
consolidating companies and their liability for exist¬ 
ing obligations, in which case judgment cannot be 
rendered against the consolidated company unless it 
is made a party to the action,®! even though it has 
succeeded to, or assumed the liabilities of, its con¬ 
stituent companies.®® 

§ 240. - Consolidation with Foreign 

Company 

The consolidation of railroad companlea of different 
sitates termlnatea the existence of the constituent com¬ 
panies and creates a new company, which Is, however, 
a separate corporation In each state, having the status 
of a domestic corporation therein. 

The consolidation of railroad companies of dif¬ 
ferent states ordinarily has the effect of dissolving 
or terminating the existence ox the constituent com¬ 
panies and creating a new company,®® but the new 


14. Ind.—Cox V Baltimore, etc., R 
Co., 103 N.B. 3S7. 130 Ind. 496, 60 
L R.A„N.S, 453 
51 CJr. p 788 note 72. 

15- US—Pullman's Palace-Car Co 
V Missouri Pac. R. Co., Mo, 6 S. 
Ct 194, 115 U S. 687, 29 B Bd. 499, 
61 C,J. p 788 note 73. 

IC. U.S,—Union Pac R. Co. v. Mc- 
Alpine, Kan.. 9 S.«Ct. 286, 129 U.S. 
305, 32 L.Bd 673. 

51CJ. p 788 note74. 

17. U.S—^Lfisman v. Milwaukee, etc., 
R. Co, C.C.W 1 S., 161 P. 472, af¬ 
firmed 170 P. 1020, 96 CCA- 671, 
certiorari demed 29 SCt. 700, 214 

U. S. 620, 68 L.m 1066. 

61CJ. p 788liote76. 

18. U.S.—Western Div. R. Co. v. 
Drew, >ac.Pla.. 29 F.Cas No 17,484, 
3 Woods 691, affirmed 103 U.S. 113, 
26 LBd. 327. 

Miss—^Mississippi Valley Co. V. Chi- 
cacro, etq*, R. Co., 58 Miss. 846. 

C^o.—Citizens* Sav., etc;, Co. 

V. Cincinnati, etc.. Tract. Co., 140 

380, 105 Ohio SU 577. 

51 C-J. p 7A9 note 73* 


20. Ind.—^Baton, etc., B. Co. v. 
Hunt, 20 Ind 457. 

51 C.J. p 789 note 79. 

Xatarest oa jnorigag'e bonds 
U.S.—^In re Central of Ga. Ry. Co., 
D.C.Ga, 63 P.Supp. 816. 

Praotleal constractioa of parties 
Where a railroad purchased an¬ 
other line, part of whose bonds were 
delivered as collateral for the rail¬ 
road's divisional purchase-money 
mortgage, and there had been a 
practical construction for many 
years to the effect that Interest on 
the collateral should not be collect¬ 
able as long as interest was paid 
under the divisional mortgage. It 
was too late to make a contrary con¬ 
tention.—^In re Central of Ga- Ry. 
Co, supra. 

21. N.T.—Weaver V. Pkctlic ImpV. 
Co., 191 N.T.S; 3, 542, 123 App.Dlv. 
3251 affirmed 183 NJH 43, 334 N.T. 
413. 

22. UJ3.—Wabash, eta, Co. v. 
Ham, hod., 6 S.Qfc. tOSX. U4 UB. 
687, 29 UBd. 235. 

61 CJ. P 789 note 81. 

23. U.SLr—Railway Steel Springs Go. 
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V. Chicago, etc^ B. Co, D.CHL, 
246 F 338. 

24. Kan—Wagner v, Atchison, etc., 
R. Co., 58 P 1018. 9 KanuApp. 661. 

51 CLJ. p 789 note 84. 

25. I1I.<—Chicago, etc, H. Co. v. 
Ashling, 48 NB. 373, 160 Ill. 373. 

51 CJ. p 789 note 85. 

26. N J.—Day v. New Tork, etc, 
R. Co., 34 A. 1081. 58 N.J.Ia.w 677. 

51 C J. p 789 note 86. 

27. Mo —^Kimon v. Kansas City, 
etc., R. Co., 39 Mo.App. 674—Kin- 
Ion V. Kansas City, etc., R. 39 

^ Mo.App. 382. 

128L Mo.—Kinion v. Kansas GUty, 

I eta, R. Co., 39 MoApp, 574. 

I DL—Chicagov «tc., R. Oo. v. 

Ashling, 43 N.SL 373, 160 IIL 378. 
51 OJ. p 789 note 89. 

lad.—Doulsville, eta, R. Co, v. 
Simuners, 30 NJBl 873, 131 Ind. 241. 
51 our. p 789 note 90. 

81. Ga.—Selsia, eta, R. Co. v. Har¬ 
bin, 4Q Ga, 706. 

32. Ga.—Selxna* eta, R. Co. v. Har¬ 
bin, supra. 

>88. iU.fi—^Keokuk, eta, R. Co. v 
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company, although having a single name and man¬ 
agement, and but one set of stockholders, is never¬ 
theless a separate corporation in each state,hav¬ 
ing in each the status of a domestic corporation, 
and Its nghts and liabilities in each are derived from, 
and determined 1^% the laws of that state,unaf¬ 
fected by the law of the other state or states in 
which the company also exists.37 

So it has been said that the consolidated company 
stands in each state as the original company stood 
in that state, with the same rights and liabilities 
it succeeds to the nghts and pnvileges of the original 
company in that state,^® and may exercise with re¬ 
spect to the entire road and property whatever 
rights it enjoys under the laws of both states,^® 
such as the issuance of preferred or guaranteed 
stock,^^ or the issuance of bonds and the execution 
of mortgages,^^ which may cover properly owned 
by the company as incorporated in both or all the 
states,^3 although the action of the company in one 
state in issuing bonds and executing mortgages 
which are valid in that state will not create a debt 
binding on the property of the company as incorpo¬ 
rated in another state unless valid according to the 
laws of such other stated* 

The result is that the consolidated company fre¬ 
quently possesses very different rights, powers, and 
privileges and is subject to differentdiabilities in the 
various states in which it is incorporated,^^ although, 
having but a single management, name, and corpo¬ 
rate seal, it must necessarily act in the transaction 


of its business as a single company.^® The direc¬ 
tors, stockholders, and ofncers of the company may 
hold meetings and transact corporate busmess in 
any of the states in which it is incorporated and 
the company is not subject to a provision of a state 
constitution requiring that a majority of the direc¬ 
tors of any railroad company incorporated by the 
laws of the state shall be residents thereof.*^® 

§ 241. - Rights and Liabilities of Stock¬ 

holders and Subscribers to Stock 

Where consolidation of railroad companies is effected 
without the required consent of a stockholder he may sue 
to recover the value of his Interest or pursue available 
statutory remedies. Exchange of stock In a consoii. 
dated company for stock of the constituent companies 
must be on a fair and just basis. 

Where a consolidation of railroad companies has 
been effected without the consent of a stockholder 
or subscriber to stock of a constituent company 
whose assent thereto is required, he is released from 
his subscription,^^ and, although he has no standing 
to maintain a suit to dissolve the consolidated com¬ 
pany, he may unless barred by laches,®® maintain a 
suit against the consolidated company to recover the 
value of his interest in the constituent company 
wrongfully appropriated by the former,or, where 
the statute provides therefor, maintain proceeduigs 
to compel the ascertainment and payment of the 
value of the stock but he cannot recover a per¬ 
sonal judgment against the directors of the new com¬ 
pany.®® 


Missouri, Mo. 14 SCt. 592, 162 U. 
S. 301. 38 IiEd. 450. 

61 C J, p 784 note 1. 

34. TJ S •—Steckler v. Pennroad 

Corp, D.C Pa., 44 F.Snpp. 800, af¬ 
firmed, C.CA, 136 P.2d 197, cer- 
tiox^l denied 64 S.Ct. 64, 820 U S. 
757, 88 L. Ed, 451. 

51 C J. p 784 note 3. 

35. U.S.—Steckler v. Pennroad Corp.. 
supra. 

51 C.J. p 786 note 4. 

85. U.S.—Pelk V. Chicacro. etc. R. 

O)., Wis, 94 tr.S. 164, 24 L.Ed. 97. 
51 C.J p 785 note 5. 

Status of sew oorporatiinL 

(1) Corporation resultinsr from 
consolidation of Mew York railroad 
and railroads of other states held 
not ‘•conwration Incorporated under 
any law of this state*’ within stock 
taxintr statute-—Mew York Cent. R. 
Co. V. Flynn, 261 N.YJS. 343, 233 
AppDiv. 123, affirmed 178 MJSi. 791, 
267 ISr.Y. 663. 

<2> Althougrh consolidated railroad 
corporation’s mcrease In capital 
stock Is not taxable, corporation may 
Obtain state's consent to the in¬ 


crease .—New York Cent. R. Co v, 

Flynn, supra 

37. Ala—State v. Atlantic Coast 
Line R. Co., 81 So. 60, 202 Ala 
658 

51 C J. p 786 note 6 

38. 'TJ S,—^Mlnot v- Philadelphia 

etc, R. Co., Del., 18 Wall. 206, 21 
L.Bd. 888 

HI-—Ohio, eta, R. Co v. People. 14 
M-E. 874, 123 Ill. 467. 

39. Mo.—State v Roach. 184 S.W. 
969, 267 Mo. 300. 

' 61 C.J. p 785 note 8. 

40w Conn.—^Mead v. Mew York, eta, 
R. Co., 45 Conn. 199. 

M.T.—Prouty v. Michigan Southern, 
etc, R. Co., 1 Hun 655, 4 Thomps. 
& a 230. 

41- M.Y.—^Prouty v. Michigran South¬ 
ern, eta, R. Co., supra 

42. Conn.—^Mead v. New York, eta, 
R. Co., 45 Conn. 199. 

43- m.—Racine, eta, R. Co. v. 
Farmers* L. & T. Co., 49 HI. 331, 
95 Am D. 595. 

44- Pa— ^Rothschild v. Rochester, 
eta, R. CSb., 1 PaOo. 520. 
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45. Mich—Chicagro, etc, R. Co. t- 

Auditor-Gen, 18 M.W. 686, 53 

Mich 79. 

46. Ill.—^Racine, eta, R. Co v. 
Farmers* L & T. Co., 49 BL 331, 
95 Am.D. 695 

47- IT.S—^Pollitz V Wabash R Co, 
CCNT, 167 F. 145, reversed on 
other grounds 176 F. 333, IQO CC. 
A. 1. 

51 CJT. p 786 note 16. 

48- Ill —Ohio, etc, R. Co. v. People, 
14 M.B. 874, 123 Ill. 467 

49- Ind—^Booe v. Junction R. Co, 
10 Ind. 93. 

61 C.J. p 785 note 20. 

50. Ark—Auten v St. Louis, eta, R- 
Co.. 160 S.W. 873. 110 Ark. 24. 

51 C J. p 785 note 22. 

51. JSIy ^—Owensboro Deposit Bank 
V Barrett, 13 SW. 837, 11 Ky.L. 
910. 

51 C.J. p 785 note 23. 

52. Ohio.—Pittsburcrh, etc, R Co 
Garrett, 84 M.B. 493, SO Ohio SL 
406. 

53. Tex—International, eta, B. Oo- 
V. Bremond, 63 Tex. 96. 
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A dissenting stockholder is not released, however, 
if at the time of his subscription there was in exist¬ 
ence a constitutional or statutory provision author¬ 
izing the consolidation,54 or where at that time a 
right had been reserved to alter or amend the char¬ 
ter, and the consolidation has been authorized by 
the legislature to be made on consent of less than the 
entire number of stockholders,55 or where the con¬ 
solidation was clearly contemplated by the compa¬ 
ny’s charter so that its effectuation does not con¬ 
stitute a fundamental change m the company’s pur¬ 
poses or object.55 A stockholder within a statute 
governing objections to merger of railroads has 
been held to be one who owns a share of corporate 
stock with the right to participate, according to his 
number of shares, in surplus profits and in assets or 
capital stock remaining after payment of debts on 
dissolution or termination of the corporation.57 It 
is not necessary that he vote in order to dissent 
from the merger,5S and he need not be a registered 
stockholder as long as he is the actual ovner of 
stock.5^ 

Exchange of stock. An exchange of stock in a 
consolidated company for the stock of the constit¬ 
uent companies must be made on a basis fair and 
just to all the stockholders,6® and an unfair or un¬ 
just plan of exchange may be enjoined.5i Where a 
statute or consolidation agreement provides for an 
exchange of stock, the approval of, or consent to, 
the consolidation constitutes an agreement to ex¬ 
change;®^ but where such an exchange is not re¬ 
quired thereby, the surrender by a stockholder of a 
consolidating company of a portion of his stock for 
shares of the new company does not bind him to 
exchange the balance.®® Stockholders of a con¬ 
stituent company are not entitled to maintain any 


action against the new company to compel the issu¬ 
ance of stock which they could not have maintained 
against the former company before the consolida- 
tion.®4 Where a consolidation agreement provides 
that holders of unexchanged stock shall be entitled to 
share proportionately in the earnings of the con¬ 
solidated compari 3 ' as if there had been no consolida¬ 
tion, a stockholder -who has not exchanged his 
shares is entitled to an accounting of the earnings 
and cannot be compelled to take merely dividends 
declared.®® 

Enforcement of s^ihscriptions. Since the consol¬ 
idated company succeeds to the rights and property 
of the constituent companies, it may, except as to- 
dissenting stockholders w-ho have been released, 
sue for and recover anj' unpaid subscriptions to 
stock of the constituent companies,®® and, for the 
purpose of rendering a subscription enforceable, may 
comply with any conditions attached thereto.®'^ 
Similarly, creditors of the consolidated company on 
its insolvency may maintain a creditors’ bill to en¬ 
force the liability of subscribers to stock of the con¬ 
stituent companies.®® 

Imjjiunities of stockholders. An immunity from 
liability for debts of the corporation enjoyed by 
stockholders of the constituent companies does not, 
in the absence of express provision in the statute 
or the agreement of consolidation, pass to the stock¬ 
holders of the consolidated company.®® 

§ 242. Actions Brought after Consolidation 

After consohdatfon, actrons on a cause arising prior 
to consolidation generally are maintainable by, or 
against, the consolidated company 

In accordance with the general rule that on a con¬ 
solidation of railroad companies the constituent 


54. Ind—^Bish v, Johnson, 21 Ind 
299 

61 aJ p 786 note 26. 

55. Cal.—^Market St. B. Co. v- Hell- 
man. 42 P. 226, 109 Cal. 671. 

Mass.—^Hale v. Cheshire K Co., 27 N. 
H 307, 161 Mass. 443. 

56. Ind.—Hanna v. Cincinnati, etc, 
R. Co.. 20 Ind. 30. 

57. N.T.—^Application of Friedman, 
64 H.T.S.2d 46, 184 Misc. 639, mod¬ 
ified on other erounds 66 N.Y.S.2d 
516, 269 AppJliV. 834 

She object of statute authonzins: 
appraisal of stock held by persons 
objecting to merger of railroads is 
to prevent forclnsr a dissenting 
stockholder to transpose his invest¬ 
ment Ic 6ne corporation into another, 
and nothlnar should be read into* the 
statute that would limit or frustrate 
this salutary purpoBe.^AApplications 
of S^edman, supra. 


58. NT —Applications of Frie dman , 
supra 

59. N T.—Applications of Friedmam 
supra. 

Xncluslon of imreffistered shares in 
objection 

jShren if regnstration of stock was 
a condition precedent, fact that rail¬ 
road stockholder's written objection 
to merger and demand for pajrment 
for his stock erroneously referred to 
one hundred ten shares owned by 
objecting stockholder, when only one 
hundred were registered in his name, 
was a mere irregnlanty which did 
not invalidate the objection.—Appli¬ 
cations of Fnedman, supra. 

60. U.S.—De Koven v. Lake Shore, 
etc. R. Co., D.aN.T., 216 F. 965. 

61. U.S.—Boyd V. New York, etew B. 
Co., D.CJ7.Y., 220 F. X7A 

61 C.J. p 786 note 36. 
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62. U.S—^Miller v. Chicago, etc, R, 
Co., N.T,. 193 P. 41, 113 C.CA. 113 

63. U.S—^Miller v. Chicago, etc, R. 
Co., supra. 

64. N.T.—^Babcock v. Schuylkill, 
etc. R. Co, 31 N.E. 30, 133 N.T. 
420 

51 C.J. P 786 note 34. 

65. U S —^Miller v Chicago, eta, R. 
Co, N.T, 204 P. 436, 122 dCA. 622. 

61 C J. p 786 note 36. 

66. Ind.—Sparrow v. Fvansville, 
etc, R. Co, 7 Ind. 369. 

Ohio.—^Mans^ld, etc, R. Oo. v. 
Brown, 26 Ohio St. 223 

67. Ohio.—^Mansfield, etc, R. Co. v. 
Stout, 26 omo 241. 

68;, Pfeu—-Hamilton ▼. Clarion, etc, 
R. Co, 23 A. 53, 144 Pa. 34, 13 L.R. 
R. 77A 

69. U.S.~^inneapolis. etc, R. Co 
V. Gardner, Minn., 20 &Ct. 656, 177 
U.S. 332r 44 LbBd. 793. 
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companies cease to exist, actions brought after a I solidation be set forth,"" or, it has been held, that 
consolidation on a cause arising prior thereto are ; legal authority for the consolidation be alleged'^s 
maintainable by'^o or against,the consolidated ■ It will be presumed, unless the contrary appears, 
company only, rather than any of the companies ' that the consolidated company has been organized 
out of which it was formed, except where, by con- , and a board of directors elected, so as to vest in it 
stitutional or statutory provisions or by the terms ‘ the rights of the constituent companj’, where it is 
of the consolidation agreement, the separate exist- shown that there was a consolidation,where 
cnce of the consolidating companies is continued, j the date of such organization or election is material, 
in which case action may also be brought against the burden is on plaintiff to show that it occurred at 
a constituent company after the consolidation on a such time as to authorize the maintenance of the ac- 
liability previously incurred by it.**- The petition or tion.^^ In an action against the consolidated com- 
declaration should, however, designate the constitu- pany, a general denial, even though it is regarded 
ent company in favor of, or against which, the as admitting defendant's corporate existence, does 
cause of action arose,and allege the fact of con- not admit an allegation of consolidation on which 
solidation and the consolidated company's assump- its liability depends.8i Where railroad companies 
tion of, or succession to, the cause of action or the of different states consolidate, in whichever of such 
liability, as the case may beJ^ It is sufiScient to states the consolidated company is sued it is proper 
allege that the companies were authorized to, and to designate it as a corporation created by, and 
did, consolidate;'^^ or, where the consolidation was existing under, the laws of that state 82 an action 
under the laws of another state, to set out the stat- against the consolidated company to enforce a ha¬ 
lites and allege that their provisions were complied bility of one of the constituent companies, the di- 
with and the consolidation effected,'^® and it is not rectors or officers of the new company are not neces- 
necessary that the steps taken to effect the con- sary or proper parties.83 

IX. INDEBTEDNESS, SECUEITIBS, LIENS, AND MOBTGAaES 
A. NATX7EB AND EXTENT OF LIABnJTIES 

§ 243. In General 

As a general rule, a railroad company has power to 
Incur any Indebtedness or obligation within the scope 
of its objects and purposes. 

Within the limitations prescribed by its charter 
or governing statutes or by valid regulations, a rail¬ 
road company, like any other corporation, as a gen¬ 
eral rule has power to incur any indebtedness or 
obligation for a proper or lawful purpose,8^ includ- 


m 


Ry. Co., 82 SW.2d 235, 125 Tex 
418. 

76. NT.—^Rothschild v. Rio Grande 
Western B, Co.. 18 NT.S. 548, 53 
Him 632. affirmed 58 N.E. 1091. 164 
N.Y. 594. 595 

77. N.Y.—^Rothschild v. Rio Grande 
Western R. Co., supra. 

Wis.—Collins V. Chicago, eta, R, Oo., 
14 Wis. 492. 

78. Tex,—Guerlzifirer 8t. Louis, 
etc.. Co., CouuApp.. 23 S.W.2d 
704. 

51 C J*. p 790 note 6w 

78- Mich—^Detroit, etc., B. Oo. v. 
Starnes^ 88 Mloh 698. 

80. Ohio.—^Mansfleld^ etcx, R. Co. t. 
Brown, 26 Ohio St. 223. 

81. Iowa.—^Koons y. Chicago, etc., 
R. Co., 28 Iowa 493. 

83* U.S.—Centra Trist Co^ ,v. St. 


Louis, etc., R. Co., CCArk.. 41 P. 
651 

83. N.Y.—Chase v. Vanderbilt, 62 N. 
Y. 807. 

84. Mass —Brown y. Boston, etc, R. 
Co, 124 NS 322, 233 Mass. 503. 

N.C.—Craven v. Atlantic, etc, R Co, 
77 N.C. 289. 

Capacity of corporations to incur in¬ 
debtedness see Corporations $ 1118 
et seq. 

85. Me.—^Belfast, etc., R. Co. v. Bel¬ 
fast, 1 A- 862, 77 Me. 445. 

51 C J. P 790 note 17. 

88. Me—Belfast, etc., R. Co. y. Bel¬ 
fast, supra. 

51 CLL p 790 note 18. 

Liability for expense of construc¬ 
tion m sreneral see supra 9S 138, 
189. 

87. La.—State v. New prleans, etc., 
R. Co., 8 Rob. 418. 

51 C.J. p 790 note 


70. Pa.—Palmas v. PhiUpsburgr, etc., 
R. Co.. 98 A. 796, 264 Pa. 9. 

7L Pa —Palmas y. PhiUpsburgr, 
etc-, R. Co., supra. 

51 p.J. p 789 note 97. 

78. S.C.—Stewart v. Walterboro, 
etc., R. Co., 41 S.B. 827, 64 S.a 92. 

51 C.J- P 790 note 99. 

73. Mich.—^Marquette, etc., R. Co v. 
Lian^rton, 22 Mich. 25L 

74. Tex.—4j^uermsrer v. St, Louis, 
etc., R. Co., Com.App., 28 S.W.2d 
704 

51 dJ. p 790 note 2. 

75. Tex—GuennSer v. St Louisv B. 
& M. By. Oo., 82 BW.2d 935. 125 
Tex- 418. 

Wis—Collins y- Chicago etc., R. Co., 
14 Wis. 492. 

gasHrf Of c on soai d a t loa. 

Tsbk.—G uenn^rer y. St Lou^ B & M. > 


ing those necessary to carry out the purposes and 
objects for which it was created,85 such as indebted¬ 
ness for construction.® 8 A railroad company is lia¬ 
ble on such obligations as its charter, which it has 
accepted, or governing statute expressly imposes on 
it87 

Limitation on power in general. Under general 
rules a railroad company has no power to make, and 
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is not liable on, contracts or obligations which are 
outside its purposes and objectsS® or outside the 
powers which it can delegate to its officers;®^ and 
these rules apply although its business is benefited 
as a direct result of such contract,90 since every 
person who enters into an obligation with it is 
bound at his peril to take notice of the legal limits 
of its capacity to contract,9l although it has been 
held that, notwithstanding the act creating the obli¬ 
gation is ultra vires, if the railroad company, with 
the permission and acquiescence of the stockholders, 
holds itself out as competent to contract and carry 
on its business under color of law and procures credit 
and induces creditors to part with money on the 
faith of such contract, the contract will be binding 
m a court of equity not only on the corporation, but 

also on the stockholders.92 

Compromise and settlement. The power of a rail¬ 
road company to sue and be sued carries with it as 
a necessarj' incident power either to compromise the 
whole claim against, or to secure relief for a time 
from, the prosecution of an action founded on the 
claim.99 

Refunding indebtedness^ The power of the leg¬ 
islature to authorize a corporation to issue securities 
for the purpose of refunding its valid indebtedness, 
on a vote of a majority of the stockholders, where 
the corporation is in dire financial straits, has been 

upheld.94 

Confirmation or validation. An indebtedness 
which is merely ultra vires and which the legislature 
originally could authorize may subsequently be 
confirmed or validated by statute.95 

§ 244. Amount of Indebtedness 

A railroad company may be forbidden to Incur an 
fndebtednesa exceeding a prescribed amount or a single 
obligation of less than a certain amount. 


It is the policy of some states to regulate and 
supervise the issuance of securities of a railroad 
corporation, so as to prevent stock watering or 
financial exploitation of such corporations, and to 
protect the public against overcapitalization or an 
excessive indebtedness,®® Either by statute or by 
the charter of the particular company, a railroad 
company may be forbidden to incur an indebtedness 
exceeding a prescribed ainount.®^ This amotmt may 
be fixed at a certain per cent or fraction of the 
capital stock, with exceptions permitting an increased 
amount in aid of location, construction, and equip- 
ment.99 It has been held, however, that a railroad 
company is not exempt from the rule forbidding a 
corporation which has received the full benefit of 
a loan to avoid its liability therefor by reason of a 
statute limiting the amount of indebtedness which 
It may incur.®® 

Minimum amotmt Under a statute so providing 
a company cannot incur a single obligation of less 
than a certain amount.^ 

§ 245. Regulation, and Control by Commis¬ 
sioners or Other Public Officers 

Designated public officers may be vested by statute 
with power to regulate and conftroi the incurrence of 
indebtedness or the issuance of evidences of Indebted¬ 
ness by railroad companies. 

Designated commissioners or other public officers 
may be vested by statute w’lth power to regulate and 
control the incurrence of indebtedness or the issu¬ 
ance of securities or other evidences of indebtedness 
by railroad companies.^ The authorization of the 
commission for the issuance of securities or evi¬ 
dences of indebtedness may be required by statute,® 
and, where the statute so provides, evidences of in¬ 
debtedness issued without the required authf Ization 
are void^ Such statutes have been held not to ap- 


88. Nev,—Georse v. Nevada Cent. It 
Co., 38 P, 441, 22 Nev. 228 

Ultra vires contracts of corporation 
In general see Cori>orations 5 § 

89. Nev—George v. Nevada Cent R 
Co., supra. 

90. Nev.—George v* Nevada Cent. R. 
Co, supra. 

91. Kev.—George v; Nevada Cent. R. 
Co, supra. 

92. Ga,—Johnson v. Mercantile 

Trust, etc., Co., 21 S.'EL 576, 94 Ga. 
324. 

* '' T 

98. Mass.—Codznan v. Dumalna X44 
N.B. 408, 249 Mass. 451. 

84. Mass.—^Brown v. Boston, etc., it 
Co., 124 N B 322 ; 233 Mass. 502. 

61 C.J. p 791 note Zt. 


95- Mass.—^Brown v. Boston, etc., R. 
Cp., supra. 

61 C J. p 791 note 

98. Mass.—^BulkeZey v. JNew Torfc 
etc., R, Co., 108 NJ3S- 1023, 216 
Mass 432. 

97. Iowa.—^Barnes ▼. Baustem Iowa 
Rj Co, 134 N-W. 90^ 1S6 N.W. 105*. 
155 Iowa 721. 

98: Iowa—Barnes v- Bastem Iowa 
R. Co., supra. 

61 OX P 791 note S3. - 

99. Iowa.—Beach v. Wakefield* 76 

N.W. 688. 78 Iflf*. .107. Jowa 

J567. 

1. TT.S—PiaSiteTn Townships, Bepak 
V. St. Johnsbury ft CL R. Co., C. 
avt, 40 F. 428, ertut dlszu^sssd 13 


set 1046, 149 U.S 772, 37 LiBd. 

967. 

61 aJ. p 791 note 34. 

8. Mass.—Bulkeley v. New York, 
etc, R. Co.. 103 NJS 103*. 216 
Mass., 432. 

3. NY.—^People v. New York Cent., 
etc, R. Co. 122 N.Xa 125; 133 
App-Div. $01, afibrmed 92 NB. 1096. 
199 N.Y. 639. 

51 eJ. p 791 npte 38. 

4si Texw—Bavis v. Watertown Nat 
Bank. ClvJl^p.. 178 S.W. 593. 

51 C.J. p 791 note 41. 

, sawoary of moaMy 2iad and. received 
Is not available, it seems, to evade 
the effect of such invalidating stat¬ 
ute and permit recovery of money 
received by the railroad as a result 
of an unauthorized issue.—Bumpkin 
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ply to securities issued prior to their enactment,® 
or to a note executed in renewal and extension of 
a prior note and not in discharge thereof,® or in 
respect of an indebtedness which does not consti¬ 
tute a hen on the property of the railroad company 
essential to, or of use in, the operation of the roadJ 

The nature and scope of authority or jurisdiction 
of the commission to regulate and control the in¬ 
currence of indebtedness or the issuance of evidences 
of indebtedness are measured by the terms of stat¬ 
ute conferring such authonty construed m accor¬ 
dance with the general rules of statutory construc¬ 
tion 8 The commission usually is vested with dis¬ 
cretionary powers,^ and on an application for ap¬ 
proval it is its duty to determine whether as a mat¬ 
ter of law it is empowered to approve a proposed 
issue,^® Under a statute so providing, it has au¬ 
thonty to pass on the terms of the securities for 
which approval is sought,!^ and on the amount, 
including the elements which may properly be con¬ 
sidered in determining the amount^® The commis¬ 
sion has no power to prevent the issuance of pro¬ 
posed securities for purposes for which the statute 
authorizes such issuance,even though it may not 
agree with the company as to the wisdom of the 
business policy involved,but it has power to as¬ 
certain whether the proposed issue is for such an 
authorized purpose^® or whether the capital to be 
obtained is necessary and required for such purpose 
and will be used therefor.^^ 

In giving effect either to general or specific stat- 
■qjtory provisions governing the issuance of evidences 
of indebtedness, the courts have denied the au¬ 


thority of the state regulatory body to approve cer¬ 
tain issues,such as issues which would result in 
the capitalization of replacements of any physical 
property.^® It has been held that an order of the 
public utilities commission authorizing the pledging 
of trust certificates, to be issued pursuant to an 
equipment trust agreement, is not objectionable as 
the creation of a double liability.20 Under some 
statutes the commission may properly refuse au¬ 
thority to issue bonds where the railroad company 
has not obtained a certificate of convenience and 
necessity for the construction of the roacL^i 

While in respect of a company operating an inter¬ 
state railroad the right of a state through which 
it runs to ascertain whether any proposed issue of 
securities is bona fide has been recognized,22 it 
has been held that such railroad company is not 
subject to the authority of the commission in respect 
of the financing of the entire system,®^ as where 
the moneys to be raised are to be expended beyond 
the limits of the state in the acquisition, extension, 
improvement, or maintenance of the facilities or 
terminals of the railroad.24 However, the right of 
a company operating in several states to question the 
validity of a statutory requirement for the payment 
of fees in connection with a proceeding for the au¬ 
thorization of the issuance of securities, which it 
prosecuted without raising any objection as to the 
authority of the state commission to act in the mat¬ 
ter, has been deniecL^s 

The interstate commerce commission, on applica¬ 
tion by a newly organized railroad company for au¬ 
thority to issue securities to purchase the property 


V. Brown, TexCoziuApp^ 22S S.W. 
498. 

Statute applied to notes 
Tex — ^Davis v. Watertown Nat 

Bank, Civ.App , 178 SW. 593 
51 aJ. P 792 note 43. 

5. Md—^Laird v. Baltimore, eta, R. 

Co., 88 A 353, 121 Md. 193. 
e. Tex—^Warren Cent It Co. v 
Teixas Creosotlns Co, Civ«4pp., 62 
S.W.2d 691. 

7. Tex —^Lumpkin v. Brown, Com. 

App., 229 S.W. 498. 

SI C-I. p 792 note 42. 

& ConunissloiL lield auud-Jndiolal 
trllmaal 

Mass.—^Bulkeley v. New York, eta, 
B. Ca, 103 N.SL 1033, 216 Masa 
432. 

a. Hass.—Boston, eta, R. Co v. 
New York Cent R. Oo., 163 NEL 19, 
256 Mass. 600. 

Mass.—^Bulkeley v. New York, 
eta. R. Oo., 103 NJBL 1033, 216 

Mm 432. 


11. Mass.—^Bulkeley v. New York, 
eta, R. Co., supra. 

61 C.J. p 792 note 49. 

12. Ohio—Pollitz V. Public Utilities 
Commission, 119 N.EL 507, 97 Ohio 
St 191. 

51 C J. p 792 note 60. 

13. Mass —^Boston, eta, R. Co. v. 
New York Cent R. Co., 153 NE. 
19, 256 Mass. 600. 

51 aj. p 792 note 51. 

14. N-Y—People v. Stevens, 90 N.B. 
60, 197 N.Y. 1. 

51 C.J. p 792 note 52. 

15w N.Y.—^People v. Stevens, supra. 
61 C.J. P 792 note 53. 
la N.Y.—^People v. Stevens, supra. 
51 C.J. p 792 note 54. 

17. Kao^—Kansas City,, eta, R. Ca 
V. Bristow, 167 P. 1138. 101 B:an. 
557. 

51CLJ.p792note55. 

18. Mass.—^Bulkeley v. New York, 
eta, B. Co., 103 NJl 1083, 216 
Mass. 432, 489. 

51 CJT. p '792 note 56. 

736, 


19. Ohio—^POllitz V Public Utilities 
Commission, 119 N.E. 507, 97 Ohio 
St 191. 

61 C.J. p 792 note 67. 

2a Ohio—^Pollitz V. Public Utilities 
Commission, supra. 

51 C.jr. p 792 note 68. 

21. Wls —Wisconsin Southern R. 
Co V. State R Commission, 201 N. 
W. 244, 185 Wis. 313. 

22. Md,—^Laird v Baltimore, etc., R. 
Co, 88 A. 347, 848. 121 Md. 179, 47 
L.RA.,NS, 1167, A.Tin.Cafl.l915B 
728. 

23. Md.—Laird v. Baltimore, eta, R. 
Co. 88 A. 347, 348, 121 Md. 179, 47 
L RJL,N.S., 1167, A2m.CasJl915B 
728. 

51 GLJ. P 793 note 61. 

3f4. Md.—Laird v. Baltimore, eta, R 
Co. 88 A. 347, 348, 121 Md. 179, 47 
L RJt,N.S., 1167, A2m.Cas.l916B 
728. 

25. Mo.—^Union Paa R. Co. v. Pub¬ 
lic Service Commission, 187 S.W. 
827, 268 Mo. 641, 
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of an old railroad at foreclosure sale, is not con¬ 
cerned wnth a reorganization plan involved,-® but 
will pass merely on the propriety of exchanging new 
securities for the old property.27 

Proceedings before commission. In a proceed¬ 
ing by a railroad company before the interstate 
commerce commission for the issuance of new 
securities, the authorities of the states through 
which the railroad passes,^8 and no one else,29 may 
object to the issuance of such securities. In such 
a proceeding the commission need make only such 
investigation as it considers necessary,39 w’hich in¬ 
vestigation may be infonnal.®^ Under some statutes 
the commission has authority to require proof of 
the necessity for the issuance of securities other 
than that afforded by the verified application.32 
Where statutory authority therefor exists, the com¬ 
mission may impose, and fix the amount of, a fee 
on the authorization of the issuance of evidences of 

indebtedness.33 

Review, General rules governing the review by 
the courts of decisions of public service commissions, 
as discussed in Public Utilities § 64, have been ap¬ 
plied with respect to review of orders regulating 
or controlling the indebtedness or secunties of rail¬ 
road companies.34 Accordingly, it has been held 
that a decision will not be set aside unless it appears 
from a consideration of the record that the decision 
was imreasonable or unlawful,35 On the petition 
of stockholders of a railroad company -who were 
not parties to a proceeding by the company to ob¬ 
tain authorization for a guaranty of bonds of an¬ 
other company, it has been held that the court will 
decide the question as to vrhether the guaranty vras 
ultra vires.3® 

2& US—Miller v U. S, DC.N,T. 

277 P 96. 

27- US —^Miller v U S., supra. 

51 C J. p 793 note 65. 

28. US.—Miller v U S. supra. 

29. U.S—^Miller v. U S, supra. 

51 C.J. p 793 note 68. 

30. U.S—^Miller v. U. S.. supra 

31. U.S—Miller v. U. S., supra. 

32. Kan—Kansas City, etc., K Co 
V. Bristow, 167 P. 1138, 101 Kan 
567. 

33. Pee assessed Tjy oottunlssliML 
lield proper 

Mo —^Union Pac. R. Co. v Public 
Service Commission, 187 S.W. 827, 

268 Mo. 641 

34. An appeUaat wJio did not raise 
a question as to the standard adopt¬ 
ed by the commission In determimng 
matters affecting’ the amount of the 
issue cannot question such standard, 

74 aj.S.—47 


Objection by stockholders. Where statutor 3 ^ au¬ 
thority therefor exists, a stockholder has a right to 
invoke the protection of the court against a proposed 
issue of evidences of indebtedness after hearing and 
approval of the issue by the public utilities commis- 
sion.37 

Jurisdiction of equity. Where the remedy at law 
by appealing from an order of the commission is 
inadequate and incomplete, a court of competent ju¬ 
risdiction may in a proper case issue an injunction 
modifying, suspending, staying, or annulling an 
order of the commission regulating or controlling the 
indebtedness or securities of a railroad company.38 

§ 246, Borrowing Money 

As a general rule, unless restrained by statute, a 
railroad company has power to borrow money for law¬ 
ful or proper purposes. 

In accordance with general rules with respect 
to corporations and subject to applicable exceptions 
and limitations, as discussed in Corporations § 1144, 
unless restrained by statute^® a railroad company 
has power to borrow money for lawful or proper 
purposes,^® including purposes incidental to its 
organization and operation,such as for the pur¬ 
pose of constructing its road,^2 and in general to 
make and issue therefor negotiable paper, as dis¬ 
cussed infra § 247, bonds, infra §§ 248-253, and mort¬ 
gages, mfra S§ 282-293. The power to borrow for 
corporate purposes has sometimes expressly been 
conferred by statute.^® The power to borrow, how¬ 
ever, may be subj'ect to statutory restrictions,^^ such 
as that the company cannot borrow at a rate of in¬ 
terest exceeding a certain per cent, as discussed 
infra § 308. If money for the use of the railroad 

pra—^Beaver Valley Water Co, v. 
UnscolZ, Com PI, 51 DauplLCo 105. 

39. Ala.—^Kelly v. Alabama, etc., B. 
Co., 58 Ala. 489. 

Mass—^Brown v. Boston, etc., B. Go., 
124 N.B 322, 233 Mass. 503 

40. Mass.—^Brown v, Boston, eta, B. 
Co., supra. 

51 C J p 793 note 82. 

41. Pa.—Gloninger v. Pittsburgh, 
etc, R Co, 21 A. 211, 139 Pa. 13 

51 C.J. p 793 note 83. 

42. Pa —Gloninger v. Pittsburgh, 
etc., B. Co, supra. 

51 C.J. p 793 note 84. 

43. N.T.—^Thompson v. Ene R. Co, 

11 AbbPr.:i^S., 188, 42 HowPr. 68 

51 QJ, p 793 note 88. 

44. US—^Memphis & Lu B. Co v. 
Dow, Arlt,. 7 S Ct. 432, 120 U.S. 287, 
30 UJBldL 595 

Amount of indebtedness in general 
see supra S 244. 


at least where the reasons assigned 
by such body for its decision do not 
indicate the standard adopted —Bos¬ 
ton, etc, R. Co V New York Cent. R. 
Co, 153 NE. 19, 256 Mass. 600—51 
G J p 793 note 74. 

35. Ohio—Pollitz V. Public Utilities 
Commission, 119 NE. 507, 97 Ohio 
St. 191. 

61 C.J p 793 note 76. 

36h Mich —^Pollitz V. State B. 

Commission, 172 N.W. 611, 205 

Mich. 549. 

37. Issue of cosverti'ble dehentures 
and stock 

Mass.—^Bulkeley v New York, etc., 
R. Co., 103 NE. 1033, 216 Mass 
432. 

3& Pa.—^York Rys. Oo. v. Driscoll, 
200 A 864, 331 Pa. 193. 

County court held to have Jurisdic¬ 
tion 

Pa.—^York RyeC C^. v- Dnscolh eu- 

737 
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company is borrowed on the personal credit of an 
officer or agent of the company, and the lender ac¬ 
cepts such personal responsibility, he cannot after¬ 
ward make the company his debtor therefor.'*^ 

§ 247. Making, Accepting, and Indorsing Ne¬ 
gotiable Instruments 

As Incidental to its other powers, a railroad com* 
pany ordinarily has power to make, accept, and indorse 
negotiable paper in payment or settlement of debts or 
obligations which it may Incur in respect of any matter 
within the purposes of its creation. 

As incidental to its power to borrow money and 
to incur other indebtedness, and in accordance with 
rules with respect to corporations m general, and 
subject to applicable exceptions and limitations, a 
railroad company has power to make, accept, and 
indorse negotiable paper in payment or settlement of 
debts or obligations which it may incur in the course 
of its legitimate business or in respect of any mat¬ 
ter within the purposes of its creation.^® Under this 
power a railroad company may make and issue 
negotiable bonds^*^ or negotiable certificates pay¬ 
able in money or bonds.^^ The power to issue notes 
is sometimes expressly conferred by statute.^® In 
the absence of statutory authorization, a railroad 
company has no general power to make or accept 
negotiable instruments for purposes foreign to its 
creation,®*^ such as accommodation paper to aid in an 
undertaking not contemplated by its charter.®^ 

§ 248. Making and Issuing Bonds 

The power of a railroad company to issue bonds, 
what law governs their validity, their form, requi¬ 
sites and validity generally, the negotiation or dis¬ 
posal thereof, and the rights of bondholders gen¬ 
erally are considered infra §§ 249-253. 

Examine Pocket Parts for later cases. 


§ 249. -Power to Issue 

A railroad company may have express power to make 
and issue bonds, or such power may be implied from its 
other powers. 

A railroad company may have express power to 
make and issue bonds by virtue of its charter or 
governing statutes,or, as in the case of other 
private corporations, discussed in Corporations § 
1147, this power may be implied from its power to 
mortgage its property®^ or borrow money,®^ or from 
its power to incur any other indebtedness in carrj- 
ing out the legitimate purposes of its creation,®® 
and this includes the power to issue them m ex¬ 
change for bonds previously issued,®® 

§ 250. -What Law Governs 

Bonds valid where issued have been held to be valid 
everywhere, and It has been held that it will be pre* 
sumed that the parties contracted with reference to the 
laws of the state where payment is called for. 

Where a railroad extends through two or more 
states and is incorporated by the laws of each, it 
has been held that an issue of bonds, if valid under 
the laws of the state in which they are issued, is 
valid everywhere, notwithstanding they would have 
been invalid if issued imder the laws of one or more 
of such other states through which the road runs.®^ 
Where railroad bonds are pa 3 rable in a state other 
than that in which the railroad is incorporated, it 
has been held that it will be presumed that the parties 
contracted with reference to the laws of the state 
where pajrment is called for, in the absence of any¬ 
thing in the bonds evincing ajn intent to the con¬ 
trary.®® 

§ 251. -Form, Requisites, and Validity 

a. In general 

b. Amount of issue 


45. Va—Stnder v. Winchester, etc, 
R. Co., %X Oratt 440, 62 Va. 440. 
40L U S.—Missouri Pac. R. Co v 
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51 C.J. p 784 note 99. 

Approval or consent of commission 
see supra 4 245. 

General power of corporations to 
make and indorse negotiable in¬ 
struments see Corporations S5 
1224-1229. 
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R- Col, g Abb.Pr. 431, 18 How-Pr. 
374. 

Issuance of bonds in £:6neral see in¬ 
fra H 248-263. 
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Liine R. Co., 14 Abb.Pr.,N.S» 434. 

51 C J. P 794 note 2. 
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P. 913. 48 CCJL 136. 

51 CJ* P 794 note 3. 

60. Ga—^Brinson B. Co. v. Spnngr- 
fLeld Exch Bank, 85 S R. 634, 16 Ga. 
App 425. 

51 CJ p 794 notes. 

51- Ind —Smead v. Indianapolis, 

etc, R. Co, XX ind. 104. 

61 ax p 794 note 6. 

52. N.T.—^Thompson v Erie R. Co., 
11 Abb.Pr.,N S., 188. .42 How.Pr. 68. 
61 C J p 795 note 10. 
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53. Pa.—Gloninger v. Pittsburgh, 
eta, R. Co. 21 A 211, 139 Pa. 13. 

54. Ala.—Savannah, etc, R. Co v. 
Ltancaster, 62 Ala 555 

N.T.—^Miller v. New York, etc, R. 
Co.. 8 Abb Pp. 431, IS How Pr. 374. 

56w Conn—^Mead v. New York, etc, 
R Co.. 45 Conn. 109 
51 C X p 795 note 14. 

se. Conn.—^Mead v. New York, etc., 
R. Co, supra. 

57- VcL—^Atwood V Shenandoah 

Valley R Co., 9 S B. 748. 85 Va. 
966. 

51 CJ". p 796 note 16 

58. US—^Mississippi Val. Ti^t Co. 
V. Oklahoma Ry. Co., GCAOkl., 
156 P.2d 283. 
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c. Certification and delivery 

d. Acquisition of bonds ly directors 

a. In General 

Ordinarily a railroad company may issue its bonds 
m any form or on any conditions it deems proper, as 
long as they are not unauthorized and there is a com- 
pl.ance with all charter, statutory, or constitutional re¬ 
quirements in respect of the issuance of bonds* 

Ordinarily a railroad company may issue its bonds 
in any form or on any conditions it deems proper, 
as long" as they are not unauthonzed^o and the 
transac:ion possesses the essential and distinguishing 
qualities of a loan.®® It is necessary that there be a 
compliance with all the charter, statutory, or con¬ 
stitutional requirements in respect of the issuance 
of bonds,such as that they be issued within the 
restrictions and only for the purposes prescribed 
by such provisions,62 although in respect of bona 
fide holders such bonds may be valid, although in¬ 
valid as between the original parties, as considered 
infra § 253. The validity of bonds issued without 
any substantial consideration has been denied under 
general principles of equity 63 a constitutional or 
statutory provision which prohibits railroad com¬ 
panies from issuing stock or bonds except for money, 
labor, or property actually received and applied to 
the purposes for which the company was created 
does not interfere with the usual methods of raising 
money by issuing stock and bonds for legitimate 
corporate purposes,64 such as for the purpose of 


raising money to pay debts incurred in construct¬ 
ing and equipping its road, 65 nor does it prohibit 
the company from delivering bonds as advance pay¬ 
ment on a contract obligation of as great value as 
the bonds.6^ An issue of bonds is not invalid as 
against the company merely because of some irreg- 
i ularity or fraud which does not affect the liability 
j of the company as principal debtor.®' 

Invalidity of security. Bonds secured by raortga^re 
are not necessarily invalid because of the invalidity 
of the security for the bonds,®6 as where they are 
secured by a mortgage and there was a want of 
power to execute the mortgage.®® 

IFaivcr and estoppel A railroad company may 
be estopped by its conduct to deny the validity of an 
issue of bonds.*^® It has been held that a subsequent 
creditor of a railroad company cannot attack the 
validity of bonds on grounds which the railroad com¬ 
pany has waived or does not question.^! 

b. Amomit of Issue 

In general a railroad company may not Issue bonds 
In an amount In excess of that fixed by Its charter or 
other governing statute. 

In accordance with general rules and subject to 
applicable qualifications and limitations, as dis¬ 
cussed in Corporations § 1147, in general a railroad 
corporation may not issue bonds in an amount in 
excess of that fixed by its charter or other govern¬ 
ing statute,'<2 and ordinarily bonds are invalid if 


59u K J.—Willoughby v. Chicago 
Junction H, etc., Co, 25 A. 277, 50 
N.JEa. 666 
51 C.J. P 795 note 18. 

Form, terms, and validity of cor¬ 
porate bonds generally see Corpo¬ 
rations S 1150. 

ProvisioxLS held soffideiit to effect 
Incorporation of tmst deed provi¬ 
sions by reference into obligations 
of bonds.—Globe Indemnity Co v. 
Mississippi Valley-Merchants* State 
Trust Co , 41 S W 2d 962. 226 MoJ^PP 
92. 

60. Xrxedeexnahle bonds entitling 
holder to share of eambxgs 

A railroad company has no power, 
under Its general authority to bor¬ 
row money, to issue irredeemable or 
perpetual bonds entitling the holder 
merely to a share of earnings after 
payment of a certain dividend to 
stockholders, since such transaction 
lacks the essential qualities of a 
loan.—Taylor v. Philadelphia & R. R. 
Co, aaPa., 7 F. 886, 14 Phila. 479— 
5X C.X p 796 note 35. 

61. US —^Unlon Trust 8b Savings 
Bank v. Southern Tract. Co, C.O.A. 
X21., 283 F. 50, ceriiorari denied 48 


set- 166, 260 U.S. 744, 67 L.Ed 
492. 

62. U.S—^Kemble v. Wilmington 8b 
N R Co, CaPa., 14 P.CasNo. 
7,684, 13 Phila. 469, 5 WklyN.C 
172. 

51 aJ. p 795 note 21. 

63. US —Union Trust 8b Savings 
Bank V Southern Tract Co, CC. 
A Ill, 283 F. 50, certiorari denied 
43 set 1C6, 260 U.S. 744, 67 LEd. 
492. 

Price and consideration in general 
see Infra $ 252. 

64. U S,—Memphis 8b I* R. R. Co, v. 
Dow. Ark, 7 S.Ct 482. 120 U.S. 287, 
30 ti Ed 595. 

ni —Peoria, .etc., R Co. v- Thompsem. 

103 HI. 187. 

51 C J. p 795 note 2A 

65. UL—^Peoria, eta, R. Cot v, 

Thompson, supra. 

Pa.—Commonwealth v- Itehigh Ave. 
R, Co., 18 A. 414 498, 129 Pa. 406, 5 
LjaJL 367- 

66. m.—Peoria, etc., R- Co. v. 

Thompson, 103 Ill 187. 

K.T.—Hudson River, eta, R. Qa, v. 
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Banfleld. 65 NTS 877, 36 App. 
Div 606. 

67. Ala—^Kfilly V. Alabama, eta, R. 

Co, 58 Ala 489. 

61 aJ. p 795 note 27. 

6& CaL—^nimoiB Trust, etc. Bank 
V. pacific R. Co., 49 P. 197, 117 Cal. 
333. 

69. Cal.—^Illinois Trust, etc, Bank 
V. Pacific R. Co, 49 P, 197, 117 Cal. 
332 

Fa.—^Philadelphia, eta, R. Co. v. 
Lewis, 33 Pa. 33, 75 AmD 574. 

70k Ohio —Shoemaker v. Dayton, 
etc, R. Co, 10 Ohio Dec, Reprint, 
262, 19 CinaLBuL 322- 
51 C.J. p 797 note 51- 

TL U.S.—Toledo. St. L. 8fe K. Ct R. 
Co, V. Continental Trust Co.. Ohio, 
96 F. 497, 3# aCJb- 165, 96 F- 784, 
87 C.CLA. 587, certiorari denied 20 
S.Ct. 383, 176 U.S. 219, 44 L.Ed. 
442. 

51 C.J p 797 note 52. ' 

78. Iowa—^Barnes v. Eastern Iowa 
R. Co., 134 NW. 90, 136 3XW 1053, 
155 Iowa 721 
51 C J. p 796 note 33. 

Amount of indebtedness in general 
see supra 3 244. 
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for an amount in excess of the limit so prescribed.^3 
However, according to some authorities, where the 
corporation has acted within the scope of its gen¬ 
eral powers, bonds are not void for all purposes 
merely because the authorized amount is exceededJ^ 
Where a statute authorizes the issuance of bonds 
convertible into stock, it has been held that the fact 
that the authorized amount of stock may be ex¬ 
ceeded by a particular issue of such convertible bonds 
does not render the bonds invalid and, where 
bonds are issued in good faith to pay or secure some 
legitimate corporate indebtedness, they are not ren¬ 
dered mvalid by the mere fact that they are issued 
for a sum in excess of the mdebtedness which they 
are issued to secure.^® 

e. Certification and Delivery 

As a general rule a bond does net become a valid 
obligation of a railroad company until It is actually 
delivered for a valuable consideration, and, where the 
bonds are secured by mortgage, certification of the trus¬ 
tee may be required. 

In accordance with the general rule, governing 
corporate bonds, discussed in Corporations § 1157 a 
bond, although completely executed in due form to 
be used as secunty, does not become a valid obliga¬ 
tion of a railroad company until it is actually de¬ 
livered for a valuable consideration Where bonds 
are secured by mortgage, the trustee thereunder can 
be compelled to deliver and certify them only as 
provided for in the mortgage'^® In the absence of 
a certification by the trustee, a bond is invalid in the 
hands of the original holder where the bond con¬ 
tains a provision that it shall not be valid until certi¬ 
fied by the trustee,^® as is a bond issued in disregard 
of a provision of the contract specifying the evidence 
on which the certification by the trustee shall be 
based.®® 


d. AcQuisitioai of Bonds by Directors 

In the absence of statutory restriction, a director of 
a railroad corporation is not prevented under all circum¬ 
stances from acquiring ownership of company bonds. 

In the absence of any statutory restriction, a di¬ 
rector of a railroad corporation is not prevented un¬ 
der all circumstances, merely by his relation to the 
corporation, from acquiring owmership of its bonds 
secured by a mortgage.®^ A statutory provision 
that bonds purchased from a corporation by a di¬ 
rector of such corporation, either directly or in¬ 
directly, for less than the par value, shall be null 
and void has been construed as rendermg bonds so 
purchased voidable only,®^ and subsequent creditors 
may not attack the validity of such bonds in the 
hands of directors where it is not questioned by the 
corporation or its stockholders.®® Such statute ap¬ 
plies only to original sales made by the company 
and does not affect the validity of bonds in which a 
director has acquired an interest through a third 
person.®^ 

§ 252. -Negotiation or Disposal 

a. In general 

b. Pledge 

c. Price and consideration 

d. Bights of creditors against subscribers 

to bonds 

a. In. General 

In the absence of special statutes, general rules ap¬ 
plicable to the sale or transfer of corporate bonds ap¬ 
ply to the sale or disposal of railroad bonds. 

In the absence of special statutes, general rules 
applicable to the sale or transfer of corporate bonds, 
discussed in Corporations §§ 1155-1160, apply to the 
sale or disposal of bonds of a railroad company.®® 
However, the disposition or sale of such bonds may 


73. N.J.—Baker v. Gnarajxtee Trust, 
eta, Co., CIu. 31 A. 174. 

51 CJ.P 736note34. 

74. US —Gibson v. Kansas City 
Reftmngr Co, CXC.A Mo., 33 P.3d 
65S. 

51 C.J. 1> 796 note 36. 

Protection of bona flde holders see 
infra | 258. 

75. N.T —^Belmont v. Brie B. Co, 62 
Barb. 637—^Ramsey v. Ene R Co, 
7 AbbJPr.KS., 156, 38 How.Pr 193. 

76- US.—Sioux City, (XN, & W. R. 
Co. V. Manhattan Trust Co., Neb,, 
92 F 438, 34 C.CA. 481. 

61 CJ. p 796 note 38. 

77- NT.—^Zimmermann v. Timmer- 
mann, 86 N.E. 640, 193 N.T. 436. 

78. N.T.—^Lehigh, etc, R. Co. v. 
Central Trust Co, 117 N.T.S. 596,^ 


133 AppBlv. 304, affirmed 93 NB 
376, 199 N.T. 699. 

51 OJ. p 796 note 42. 

76. U S.—Stewart v. Florida, G. & 
W. R. Co., Fla.. 265 F. 616, 166 C C 
A. 650. 

Certification of corporate bonds in 
general see Corporations fi 1164. 

80w U.S.—Stewart v. Florida G. & 
W. R Co, supra. 

51 C J p 796 note 44. 

81. N.T.—^Harpending v. Munson, 91 
N.T. 650- 

82. U S.—Toledo, St. I* & K C. R 
Co V Continental Trust Co, Ohio, 
96 F. 497, 86 C CAu 166, 96 F. 784. 
37 C.CA, 687, certiorari denied 20 
S-Ct. 383, 176 U.S- 219, 44 L.Ed. 
442. 


83. U.S—Toledo, St L. & K. C. R. 
Co. V. Continental Trust Co., su¬ 
pra. 

61 C J. p 797 note 49. 

84. U.S.—Toledo. St U. & K a R. 
Co. V. Continental Trust Co., su¬ 
pra. 

51 C.J. p 797 note 60. 

85. Bepresentatton by seller tb&t 
'‘the road is in successful operation 
and earning net more than the inter¬ 
est on all its bonds'' has been held to 
be a representation, not that the road 
was earning tliat amount at the ex¬ 
act date of the representation, but 
that the road was then on a paying 
basis and was steadily earning net 
more than the interest on all its 
bonds—^Blake v. Watson, 45 Conn. 
323. 29 Am.H. 683. 
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be regulated by special statute,^® or by action taken 
by a public regulatory body pursuant to statutory 
authority.^'^ 

Negotiability. Bonds issued by a railroad payable 
to bearer have been held to be negotiable instru- 
ments.*s if^ however, it appears to be the intention 
to burden a railroad bond with conditions of a 
collateral instrument it is not negotiable.^s 

Contracts. Railroad mortgage bondholders who 
subscribe to its debenture bonds, agreeing to pay 
specified portions of their subscription as called for, 
in effect agree to lend the company money and re¬ 
ceive the bonds as secunty.^o Where a contract for 
the purchase of railroad bonds provided for the 
submission to the purchaser's attorney of certain 
transactions incident to the purchase for approval 
by such attorney, the purchaser is not liable for his 
refusal to carry out the agreement where his attor¬ 
ney in good faith refused to give his approval.^! It 
has been held that an agreement to subscribe to 
bonds to be issued in the future by a railroad com¬ 
pany is unenforceable where no consideration for 
the promise to subscribe is made to appear.®^ 


Authority of officers. The president of a railroad 
company may be vested with authority to make 
usual and reasonable contracts for the sale of 
bonds,93 and where such bonds, complete in form, 
and negotiable ty deliver^", are placed in the cus¬ 
tody of the president or other managing officer of 
the company he thereby becomes clothed with an 
apparent authori^' to dispose of them.®* 

h. Pledge 

General authority to Issue and dispose of railroad 
bonds for corporate purposes authorizes a pledge of them 
to obtain money for corporate purposes or to secure a 
corporato obligation. 

General authority to issue and dispose of railroad 
bonds for corporate purposes authorizes a pledge of 
them to obtain money for corporate purposes®5 or 
to secure a corporate liability or obligation.®® Where 
a statute so requires, the authorization of a public 
regulatory body is essential to a valid pledge of 
bonds by a railroad,®^ and the right to pledge may 
be restricted by the terms of a collateral mort¬ 
gage.®® The trustee under a mortgage given by a 
railroad company to secure its bonds is not a neces- 


86. statute expressly authoTiidiig 
sale of bonds by railroad 

Ohio —Ashland Bank v. Jones, 16 
Ohio St 145. 

61 O J. p 797 note 58. 

87. ProvlsioiL barring sale held not 
to create trust 

TJ S —^In re Chicago St N- W. Ry. Co, 
DC.I11., 85 F.Supp 230, affirmed, 
C.CA., 126 F.2d 861, certiorari do¬ 
med Chicago & IT. W. R. Co. v. Mu¬ 
tual Sav. Bank Group Committee, 
63 S.Ct 987, 318 IJ.S. 793, 87 I* Ed. 
1158, rehearing denied 63 S.Ct 

1160, 319 US. 781. 87 liEd. 1726, 
certiorari denied Susman v Mutu¬ 
al Sav. Bank Group Committee, 63 
S.Ct 387. 818 U.S 793, 87 I^Ed 
1158, rehearing denied 63 S.Ct 

1161. 819 US. 781. 87 LBd. 1726, 
certiorari denied 68 SCt 988, 318 

U. S. 798, 87 LEd 1158, rehearing 
demed 63 SCt 1161, 319 US. 781, 
87 LbEd. 1726, certiorari denied 
City Bank Farmers Trust Co. v 
Lilfe Ins. Group Committee, 63 S. 
Ct 988. 318 U.S. 793. 87 LEd. 1168, 
certiorari denied Irving Trust Co 

V. Mutual Sav. Bank Group Com¬ 
mittee, 68 S-Ct 989, 318 U.S. 793, 
87 LtJBd. 1158, rehearing demed 63 
act 1161. 819 US. 781. 87 LEd 
1726. certiorari denied Protective 
Committee for Holders of Common 
Stock V. Mutual Sav. Bank Group 
Committee, 63 S.Ct 989, 318 US. 
798. 87 liEd. 1168, certiorari de¬ 
nied Protective Committee for 
Holders of Preferred Stock v. Mu¬ 
tual Sav. Bank Group Committee, 
63 S.Ct 990, 318 U.S 793, 87 I-wEd 
1168. 


sa N.T—Frank v. New York, C. & 
St L. R Co, 24 NY.S2d 846, 175 
Misc. 902, affirmed 24 N.T.S 2d 854, 
motion demed New York, C & St 
lu R. Co. V, Frank, 61 S.Ct 729, 
affirmed 61 S Ct 833. 313 U S 53S. 
85 LiEd. 1507, vacated on other 
grounds 61 S.Ct 938, 313 U S. 596, 
85 L Ed. 1550, affirmed 62 S.Ct 258, 
814 US. 360, 86 LEd. 277. 
Negotiability of corporate bonds 
generally see Corporations § 1148. 

89. Where trust deed preoludlag 
bondholders Sxom suing on bonds 
was made part of bonds and interest 
coupons by reference, the bonds and 
coupons were nonnegotiable. 

US—^Mississippi VaL Trust Co. v. 
Oklahoma Ry. Co., C.CLA.OkL, 156 
F.2d 283. 

Mo —Globe Indemnity Co. v. Mis¬ 
sissippi Valley-Merchants* State 
Trust Co., 41 S.W.2d 962. 226 Mo. 
App. 92. 

90. Mass—Pettibone v. Toledo, etc., 
R. Co., 19 N.E. 387, 148 Mass. 411, 
1 L.R.A. 787. 

91. N.Y.—^Atkins v. Trowbridge, 148 
N.Y.S. 181, 162 App,Div. 629. 

61 C.J. P 797 note 60. 

98. Pa.—Newport & V. R. Co v. 
Seager, 7 Pa.Snper. 268. 

93. NT.—Sellgman v. South, etc, 
Alabama R. Co, 67 N Y. 58A 

51 aj. p 737 note 62. 

94 . Ohio—^Pittsburgh, eta, R. Ca v 
Lynde, 44 NE 596, 55 Ohio St 23. 
affirmed 19 SOL 238. 172 U.S. 493. 
43LEd 528. 


95. U.S.—^Farmers* L. & T Co. v. 
Toledo & S H. R. Co, Mich, 54 F. 
769, 4 CCA 661 
51 C.J. p 797 note 66. 

98. U S.—Central Trust Co of New 
York V. Missouri, K. & T. Ry. Co., 
D C.Mo, 247 F. 586. 

51 OJ. p 797 note 67. 

97. Sufficient authorisation. 
Authorization given by commission 

to railroad to pledge bonds to gov- 
eimment subject to government's 
right under former pledge, constitut¬ 
ed authorization for drst pledge— 
Guaranty Trust Co. of New York v. 
Minneapolis & St. L. R. Co., O.CA 
Minn., 52 F.2d 418. 

Authoxisatiou held not reonired 
U S.—Guaranty Trust Co of New 
York V. Minneapolis & St. L R. 
Go., supra. 

98. Fledge held good in equity 

Where it was provided in mortgage 
that certain quantity of bonds should 
be reserved and that they should be 
issued m exchange for prior bonds 
when presented, pledge by railroad 
of bonds as security for note which 
was used to take up prior bonds 
would be regarded as good in eguity 
because effecting the same result as 
an exchange, although the form of 
achieving that result was improper. 
—Bwen V, Peona & S, Ry. Co. E.CL 
N.Y., 34 FSupp. 882, certiorari de¬ 
med 61 S-Ct 138, 811 U.S. 700, 86 L, 
Ed. 454—Gilbert v Peoria & E R. 
Ca, D.CJN.Y., 34 F.Supp 332, cer¬ 
tiorari denied 61 S.Ot 138, 311 U.S 
700, 85 L Ed. 454. 
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sary party to a suit to determine the validity of a 
pledge of the bonds by the company in which there 
is no controversy as to the validity of the mortgage 
or as to the enforcement of any right or remedy un¬ 
der such mortgage 

c. Price and Consideration. 

A sale of railroad bonds at less than par value Is | 
Illegal where restrained or prohibited by charter or 
statutory provisions. 

W'here statutory authority therefor exists, bonds 
may be disposed of at less than par value,^ and 
even in the absence of such statutory recognition the 
validity of bonds sold at a small discount has been 
upheld to the extent of the amount paid.^ A rail¬ 
road company authorized to sell its bonds at a dis¬ 
count may receive in payment therefor construction 
material as well as cash.3 On the other hand, a 
sale at a discount is illegal where it is restrained 
or prohibited by charter or statutory proxnsions.^ 
A statutory provision that bonds may be sold, nego¬ 
tiated, mortgaged, or pledged at not less than a cer¬ 
tain per cent on the dollar has been construed to 
render invalid as to an excess a pledge of bonds 
to secure certain notes where the amount received 
for the notes was less than such specified per cent of 
the total par value of the pledged bonds.^ 

d. Sights of Creditors against Subscribers to 

Bonds 

Persons subscribing to railroad bonds are not liable 
to creditors of the company for the amounts unpaid 
on such subsonptions. 


Where railroad mortgage bondholders subscnbe 
to its debenture bonds and agree to pay specified 
portions of their subscriptions as called for, the 
transaction does not create a trust in favor of 
creditors of the railroad company,^ and such bond¬ 
holders do not thereby' become liable to creditors 
of the company for the amounts unpaid on such 
1 agreement on the analogy of the liability of stock¬ 
holders to the extent of unpaid stock subscriptions 
Likewise, where the agreement is executor^’, such 
creditors have no remedy in equity to reach and 
apply the amount so due as property belonging to 
the debtor.® 

§ 253. - Rights of Bondholders Generally 

a. General rules 

b. Bona fide holders; notice 

c. Modification of contract by reorganiza¬ 

tion plan 

d. Powers, acts, and proceedings of com¬ 

mittees or agents for bondholders 

e. Exchange or conversion of bonds 

a. General Buies 

General rules as to the rights of purchasers or 
pledgees of bonds apply to purchasers or pledgees of rail¬ 
road bonds. 

The general rules as to the rights of a purchaser 
or pledgee of bonds apply to purchasers or pledgees 
of bonds of a railroad company.® These rights 
may be varied by the special contract under which 
the bonds are acquired.^® In the absence of the 


99. U S.—^Pigeon River R Co. v. 
Champion Fibre Co , C C A N C, 
280 F. 557, certiorari denied 43 S. 
Ct 14, 260 U S 724, 67 L. Ed. 482. 

1. Ohio.—Coe V Columbus, etc., R- 
Co, 10 Ohio St 372. 75 Am D. 618. 

61 C J- P 798 note 70. 

2. Tex.—^Northside R. Co. v, Worth¬ 
ington, 30 S.W. 1055, 88 Tex. 562, 
53 Am S R 778. 

3. Ohio.—Coe V. Columbus, etc-, R. 
Co, 10 Ohio St, 372. 76 Am B. 618. 

^ N C.—Craven v. Atlantic^ etc., R. 
Co., 77 N.a 289. 

6. US —Central Trust Co. of Kew 
Tork V. Wheeling & Xj. El R. Co , B. 
C-Ohio, 211 F 615 

G. Mass—Pettibone v. Toledo, etc, 
R Co, 19 NE 337, US Mass. 411, 
1 Lr.RA 787 
61 aj. p 798 note 76. 

7- Mass—Pettibone v. Toledo, etc,, 
R. Co, supra. 

8. Mass.—^Pettibone v. Toledo, etc., 
R Co, supra. 

61 C J. p 798 note 77. 

9. 0 S.—Wade v. Chicago, S. & St. 


L. R- Co., HI., 13 S.Ct. 892, 149 U 
S. 327, 37 L. Ed 756. 

61 C.J, p 798 note 80. 

Individual action by bondholder on 
bond or coupon see Infra S 312. 
Priorities between bondholders see 
infra § 306. 

Bights of bondholders; 

As to trustee under mortgage see 
infra § 293. 

In respect of lease of road see su¬ 
pra S 222 

On reorganization after foreclo¬ 
sure sale see infra % 840. 

Right to interest see infra {S 208, 
309. 

Bights and liabilities of parties: 
Generally under pledge see Pledges 
§§ 29-42. 

To bond: 

Generally see Bonds ;§ 70-87 
Of corporation generally see Cor¬ 
porations S9 1161-1164, 1192. 

Where corporate aotioii was neoes- 
sazy to fix amomit dne on rajlroad 
bonds which did not carry a fixed 
rate bf interest but were entitled to 
share In net earnings of corporation, 
declaration of amounts payable out 
of net earnings was discretionary 
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With directors and not mandatory — 
WilHams v. Green Bay & W R. Co, 
B C.N.T., 68 F Supp. 609 
Bonds of consolidated company 
Where railroads consolidate un¬ 
der statute, purchasera of bonds of 
the consolidated railroad must be 
presumed to have known the law and 
to have purchased securities in the 
light of statutory provision that the 
constituent railroads should remain 
in being for purpose of meeting ob¬ 
ligations of creditors and lienors — 
Snuth V. Pacific Improvement Co, 
172 N.yS. 66. 104 Misa 481. 

Bights against parent company 
The holders of bonds issued by a 
railroad company, the proceeds of 
which were used for the construction 
of its road, are not creditors legal¬ 
ly or equitably of another corpora¬ 
tion which owned the majority of the 
stock of the railroad company — 
Male V. Atchison, T. & S. F. Ry Co., 
129 N.EL 458, 230 N.Y. 158, 15 AXi. 
H. 1998. 

la us.—^McMurray v. Moran, Nev, 
10 set 427, 134 us. 160, 33 BEd 
814 

51 C J. p 799 note 81. 
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bondholders^ consent, the railroad company, after 
bonds secured by a mortgage have been issued, can¬ 
not by contract confer on a third person the right 
to share with the bondholders in the proceeds of the 
mortgaged property,^ nor in general can it, by an 
agreement with one who takes its bonds, give such 
taker rights prejudicial to other holders of the same 
senes .^2 The right of holders of bonds to attack 
an agreement between various companies, made prior 
to the issuance of such bonds and in furtherance of 
which such bonds were issued, has been denied 

Mutual rights. In accordance with general rules 
and subject to applicable limitations and exceptions, 
in the case of bonds secured by a mortgage, in 
general a particular bondholder is entitled to no 
nghts superior to those of other bondholders of the 
same class^^ or of others in interest,^^ and, in the 
absence of authority contained in a statute or in a 
provision of the mortgage, a majority of the bond¬ 
holders cannot take any action which will bind a 
minority without the consent of the latter.^® 

Rights affected by provisions of mortgage or trust 
deed. In accordance with general rules, the nghts 
of the holders of bonds secured by mortgage are 
governed to some extent by the provisions of the 
mortgage or trust deed^^ especially where, by ex¬ 
press reference, the terms of the mortgage or trust 
deed are incorporated into the bond.18 

Stock pledged as security for bonds. A railroad 
company issuing bonds secured by a pledge of stock 


of another company under its management as ma¬ 
jority stockholder is under a fiduciary obligation, 
which Its bondholders may enforce, to handle hon¬ 
estly the affairs of each company and to exercise 
honest judgment and good faith to preserve the 
stock interest inviolate.^® 

Right of bondholders to register and vote at cor^ 
porate meetings. General rules as to the right of 
bondholders to vote at stockholders’ meetings, dis¬ 
cussed in Corporations § S4S, appi}’ in the case of 
railroad companies,^0 and the rights of bondholders 
in this respect are regulated by their contracts and 
the governing statutes The right to vote cannot 
be given to bondholders where it is inconsistent 
with, or contrary, to the constitution or the railroad 
company’s charter or other governing statute -- 

h. Bona Fide Holders; Notice 

Negotiable railroad bonds, valid on their face, are 
good in the hands of bona fide purchasers for value 
as against secret equities and defenses otherwise availa¬ 
ble to the railroad company or others. 

Negotiable railroad bonds, valid on their face, 
are good in the hands of bona fide purchasers for 
value as against secret equities and defenses other¬ 
wise available to the railroad company or others.®^ 
This is true with respect to defects or irregularities 
in their issuance or application such as to make them 
voidable or inoperative in the hands of the original 
taker.24 Such a holder, in the absence of notice to 
the contrary, has a right to assume that all charter 


Extension, of matnxlty of prior 
lionds held not to constitute default 
under terms of Junior bonds—^Fidel¬ 
ity & Columbia Trust Co v. Louis¬ 
ville Ry. Co, 81 S.W.2d 896, 268 Ky 
817, 

11. Pa—^Fidelity Ins., etc, Co. v. 
Western Pennsylvania, etc., B Co, 
21 A. 21, 138 Pa. 494, 21 Am S B 
9H. 

61 a j. p T99 note 82 
15L U.S.—Vose v Bronson, Wis, 6 
WaU. 452, 18 L Ed. 846. 

13. N.Y.—^Male v. Atchison, etc, B 
Co, 166 NY.B 593, 179 App.Div 
87, affirmed 129 N.B 458, 230 N.Y 
158. 15 A.UB. 1098 

14. U.S—^Trust Co of America v 
Norfolk & S. B. Co.. CC.Va., 174 
P. 269 

51 ax p 799 -Dote 86. 

15- US —^Trust Co. of America v. 
Norfolk & S. B. Oa, supra. 

16. NY.—PTollIster v. Stewart, 19 
NB. 782, 111 NY., 644. 

17- Vt —Vermont, etc., B- Co- v- 
Vermont Cent B. Co., 34 Vt. 1 

1& N.Yw—^Watson v- Chicago, etc.. 


B. Co, 165 N Y.a 808, 169 AppDiv. 
663 

51 C X p 799 notes 91-92. 

19- U S —Comstock v- Group of In¬ 
stitutional Investors Holding First 
and Befunding* Mortgragre 5% Gold 
Bonds of Missouri Pac. R. Co, C C. 
A Mo.. 163 P2d 350, followed in 
New Orleans, L & S. F. Ry Co v 
Group of Institutional Investors 
Holdini: First and Refunding 
Mortgage 5% Gold Bonds of Mis¬ 
souri Pac B Co., 163 F.2d 358, and 
affirmed Comstock v- Group of In¬ 
stitutional Investors, etc., 68 S.Ct. 
1454. 335 US 211, 92 LEd. 1911, 
rehearing denied 69 S.CL 12, 835 U. 
S. 837. 93 LJBld. 889. 

30. HI—Durkee v. Peoplei, 40 NEl 
626, 155 XU. 354. 

21. N.Y.—Hart v. Ogdensbtzrg, etc., 
B, Co,, 23 NY-S. 639, 69 Hun 378- 

51 CLJ. p 803 note 63. 

23. HL—^IXtrkee ▼. People, 40 NJEL 
626, 155 III. 354, 46 ArauSJEL 340. 

51 C X p 803 note 64. 

33. U.a—^Portelr t. Pittstmrg Bes¬ 
semer Steel Co., Isd., 7 S.Ct- 1306, 
122 U.S 267, SO LJSd. 1210, 

61 C X p 799 note 94. 
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Sale indndlng coupons 
If bonds are sold and pass into the 
hands of a bona fide holder on the 
supposition that the sale covers all 
coupons attached and detached and 
not paid and canceled, past-due de¬ 
tached coupons in the hands of one 
not an innocent purchaser for value 
must be considered as passing to 
such bona fide holder.—Chicago, etc, 
B. Co V. Turner, 44 N.W 174. 79 
Mich. 133. 

24- US —Galveston, H. & H. B. Co 
V. Cowdrey, Tex. 11 WalL 459, 20 
LEd. 199. 

51 C X p 799 note 95. 
znformatlon not matter of pnbUo 
record 

Since the information with respect 
to the manner of issuing bonds was 
not a matter of imblic record, guar¬ 
antor and consolidated oofporation 
of which guarantor was one of the 
constituents would be estopped to 
set up any mere irregulartty in issu¬ 
ance of bonds as against an innocent 
purchaser for value—^Frank v. New 
York, a & SL L R. Co., 34 N.YS 2d 
846, 175 Misc 902, affirmed 24 N.Y. 
)3.2d 854, motion denied New York, 
a & St. I* It, Co. v, Frank# 61 S-Ct- 



§ 253 


RAILROADS 


and statutory requirements in respect of the issuance 
and application of the bonds have been complied 
with.25 In accordance with this principle, rail¬ 
road bonds are valid in the hands of such a pur¬ 
chaser, although they were issued in violation of 
restrictions in the charter,2 5 especially where such 
restrictions are for the benefit of stockholders and 
they make no objection to the issuance or applica¬ 
tion,2 7 or although they were issued22 or used29 
for an unauthorized purpose, or although the pro¬ 
ceeds were misappliecL^O On the other hand, holders 
of nonnegotiable railroad bonds take them subject 
to all defenses, legal and equitable, of the company 
which issues them.2i 

WJu3 are bona fide holders; notice. In accord¬ 
ance with general rules and subject to applicable 
qualifications and limitations, a person is a bona 
fide holder of railroad bonds who takes the bonds 
before maturity for a valuable consideration, sup¬ 
posing them to be valid and having no notice of mat¬ 
ters affecting validity or title.22 Except where fraud 
in the inception of the bonds is shown,23 the pre¬ 
sumption is that holders of negotiable bonds are 
bona fide holders for value,^^ especially w-here the 
recitals on the face of the bonds lull and satisfy 
inquiry.25 However, where persons to "whom bonds 
are issued have notice of facts showing illegality, 
such bonds are void in their hajids,25 and a purchaser 
of such bonds is bound to take notice of all facts 
affecting their validit}" which are apparent on the 
face of the bonds,27 or which the circumstances at¬ 
tending their issuance or transfer, and which are 
suflScient to excite suspicion in the mmd of a 
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prudent person, call to his attention.28 While the 
bonds may, by reference, so incorporate the terms 
or conditions of the mortgage or trust deed given as 
secunty as to constitute notice to the purchaser of 
such terms or conditions,22 it has been held that a 
mere reference in the bond to the terms and condi¬ 
tions of the mortgage might properly be regarded as 
referring to the terms and conditions affecting the 
secunty, and that it did not constitute constructive 
notice of terms afiPectmg the contract as expressed in 
the bond.^0 Where the bonds are issued under a 
public statute, every purchaser of such bonds is put 
on inquiry as to the terms of such statute and is 
bound at his peril to take notice of such terms.**! 

Purchaser from bona fide holder. One acqmring 
railroad bonds from a bona fide holder acquires all 
the latteris rights and will be protected even though 
he himself is not a holder without notice.^2 

a Modification of Oontract by Eeorganizatioii 
Plan 

Except where such authority Is given by statute or 
by the instrument creating the trust, the trustee and 
soma of the bondholders may not enter into an agree¬ 
ment or scheme of reorganization, without foreclosure, 
to the prejudice of nonassenting bondholders. 

In accordance with general rules and subject to 
applicable qualifications and limitations, every rail¬ 
road bondholder secured by a mortgage is equally en¬ 
titled under the agreement made with him to be 
protected m all the advantages legally secured by 
It, as discussed supra subdivision a of this section, 
and, except where such authority is given by stat- 


729, affirmed 61 S.Ct 833, 313 U.S. 
638, 85 LBd 1507, vacated on other 
grrounds 61 SCt 938, 313 US 696, 85 
LEId 1550, affirmed 62 SCt. 258, 
314 U.S. 360, 86 L Ed 277. 

25. N.Y.—EUsworth v. St X.OUIS, 
etc., R. Co., 98 NY. 553. 

20, Pa.—fidelity Ins, eta, Co. v. 
Western Pennsylvania, etc, R Co, 
21 A. 21, 138 Pa. 494, 21 Am SR. 
911. 

61 OJ. p 800 note 97. 

27. Mo.—^Tyrell v. Cairo, eta, R. 
Co., 7 Mo.App. 294 

28. U.S—Central Tirust Go, of New 
York V, California & N. R. Co., C, 
C.Cal. 110 F. 70, affirmed 128 F. 
882, 63 C C A. 220. 

61 C J. p 800 note 99. 

29. U.S.—Blackburn v. Selma, M. & 
M R Co, C-CTenn., 3 F.Cas.No 
1,467, 2 Flipp 625. 

51 C J. p 800 note 1. 

30. U.S.—^Western IMvisIon of 

Westem North Carolina R. Co. v. 
Drew, aC-Fla., 29 F.Cas.No.17,434, 


3 Woods 691, affirmed 103 U.S 118, 
26 L.Ed 327 
51 C.J. p 800 note 2. 

31. N.Y—^Kissel v Chicaso, etc, R 
Co, 89 N.Y.S 796, 44 Misc 156. 

51 C J. p 800 note 4 

32. U.S—Galveston, H & H. R. Co 
V, Cowdrey, Tex., 11 Wall. 469, 20 
Li Ed. 199. 

51 C.J. p 800 note 7. 

Ferson talring bonds as secnzity 
for predxistingr debts without any 
present parting with property or los¬ 
ing any rigrht of action or otherwise 
was held entitled to status of inno¬ 
cent holder for value.—^Baker v 
Guarantee Trust, etc, Co., N.J.Ch., 
31 A. 174. 

33. Pa.—Shellenbergrer v. Altoona, 
eta. Connecting- B. Co, 61 A. 1000, 
212 Pa 418, 108 Am.S.R. 876. 

51 C.ir. p 800 note 9. 

34b Ala —Gilman v New Orleans, 
eta, R. Co, 72 Ala. 566. 

Pa.—Shellenherger v- Altoona, etc, 
Connecting R. Co., 61 A. 1000, 212 
Pa. 418, 108 AXXUS.R. 876. 
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35. U.S—Stanton v. Alabama & C 
R. Co.. C C-Ala.. 22 F.CasJSTo 13.297, 
2 Woods 523. 

36. Ill.—Chicagro v. Cameron, 11 N. 
E. 899, 120 IlL 447. 

14a C J. p 637 note 56 ta], 

37. Tex.—Davis v. Watertown Nat. 
Bank, CivApp., 178 S.W. 693. 

51 C.J. p 800 note 13. 

38- US —^Riggs V, Pennsylvania & 
N. E. R. Co. C.C.N.J., 16 F. 804. 

51 C.J. p 800 note 14. 

39. N.Y.—McClelland v. Norfolk 

Southern R. Co., 18 N.E^ 237, 110 
N.Y. 469, 6 A 2 n.S.R. 397, 1 UELA 
299. 

51 C.J. p 800 note 15. 

40. Ohio —Raymond v. Spring 

Grove, eta, R. Co, 10 Ohio Dec, 
Reprint, 416, 21 ClnaLBul 103. 

41- NY.—Smith v Pacific Improve¬ 
ment Co., 172 NYS. 65, 104 Misa 
481. 

61 C.J. P 801 note 17. 

42. U.S.—^Porter v. Pittsburg Bes¬ 
semer Steel Co., Ind., 7 S.CL 1206, 
122 U.S. 267, 30 D.Ed. 1210. 
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ute^^ or by the instrument creating the trust,no 
agreement or scheme of reorganization, without 
foreclosure, may be entered into by a trustee and 
some of the bondholders which would prejudicially 
affect the rights of nonassenting bondholders.**^ 

d. Powers, Acts, and Proceedings of Oommittees 
or Agents for Bondholders 

The validity of acts op contracts of committees or 
agents for bondholders depends on the terms of the 
agf^ement by which authority is conferred on them, and 
generally the bondholders are bound by acts of such a 
committee within the scope of its authority. 

Where the holders of railroad bonds enter into 
an agreement by which they authorize a committee 
or agent to represent them in exchangmg or dis¬ 
posing of iheir bond’s or in otherwise representing 
their rights, the validity of the acts or contracts of 
such committee or agent m representing them will 
depend on the terms of the agreement by which the 
authority is given,and in general the bondholders 
are all bound by the acts of such a committee with¬ 
in the scope of its authority.*'^ Where a reorganiza¬ 
tion committee is vested with title to bonds, and, 
in assuming to act under the agreement, uses the 
bonds for a purpose within the general scheme of 
the agreement, it is not chargeable as for a conver¬ 
sion merely because it disregards a detail of the 
agreement.^ 8 

6. Exchange or Conversioii of Bonds 

(1) In general 

(2) Bonds convertible into stock 


(1) In General 

General rules as to exchange or conversion of Issues 
apply to the exchange or conversion of railroad bonds, 
and governing constitutional and statutory provisions 
must be observed. 

General rules as to exchange or conversion of 
issues, discussed in Corporations § 1166, apply to the 
exchange or conversion of railroad bonds,*® and 
governing constitutional and statutory provisions 
must be observed.^® The rights and liabilities of 
bondholders under an agreement providing for the 
refunding of their indebtedness and the substitution 
of new for old bonds depend on the terms of the 
agreement.^! Thus, under an agreement by a holder 
of railroad bonds to surrender them on receipt of 
other new bonds, the railroad company is not bound 
to deliver the stipulated new bonds until all of the 
outstanding old bonds are surrendered to it,S2 or 
their absence accounted for and adequate security 
offered to indemnify the company against liability 
to any adverse claimant,53 even though a decree 
entered by the consent of the parties has directed a 
cancellation of the old bonds and a discharge of the 
mortgage securing them.®* Where the surrender of 
the old bonds is not dependent on any contingency, 
and is without reservation, the bondholder thereby 
gives up his lien under the old mortgage and takes 
one under the new mortgage.55 A bondholder who 
has not consented to, and has not made, an exchange. 


U.S.—Canada Southern R. Co v 
Gebhard. NY, S S Ct. 363, 109 U 
S 527, 27 L Ed 1020. 

51 C J. p 801 note 21. 

44, U.S-—Sage v Iowa Cent B Co, 
Zowa, 99 U.S. 334, 25 LEd 394 

N.Y—Hollister v. Stewart. 19 N.E 
782, 111 N.T. 644. 

45, N.T.—Hollister v. Stewart, su¬ 
pra. 

51 C.J. p 801 note 23. 

Reorganization of railroads: 

After foreclosure In general see 
infra §S 339-342. 

Engaged in interstate commerce 
under federal Bankruptcy Act 
see Bankruptcy SS 881—962 

46, N.T—Olcott V. Powers, 15 N. 
TS. 263. 

51 C J. p 801 note 25. 

Rights or authority of committee 
for bondholders purchasing on 
foreclosure see infra S 339 

Vt—^liangdon v. Vermont, etc., 
R. Co. 68 Vt 228. 

Oonuiilttee guilty of laches 
Bondholders* committee, which 
failed during long period to assert 
invalidity of certain bonds was 
Xuilty of laches —Guaranty Trust 


Co of New Tork v. Minneapolis & St. 
Lf. R. Co. CCA.Minn. 62 P 2d 418 

48. NT,—^Industrial, etc.. Trust v. 
Tod, 63 NB. 285, 170 NT. 233, 

49. Zf a promise to exchange bonds 
is oonditioiLaZ, a bondholder cannot 
acquire any rights under it unless 
the condition happens or is per¬ 
formed—OCiober v. Canadian Pac. Ry 
Co, CCA.Minn., 151 F.2d 758, cer¬ 
tiorari denied 66 S Ct, 490, 326 XT S. 
797. 90 L Ed. 486. 

Agreement construed as giving op¬ 
tion requiring acceptance 
U S —^Lrober v. Canadian Pac. Ry. 
Co., supra. 

Third-party beneficiary contract; 
rescission 

Where senes of transactions and 
agreements between railroads under 
which one of railroads agreed to is¬ 
sue new series of bonds and to ex¬ 
change old bonds for those of new 
series made it reasonably clear that 
holders of old bonds were intended 
to be third-party beneficiaries, in the 
absence of fraud or bad faith or oth¬ 
er facts showing inequity, the rail¬ 
roads could legally rescind the 
agreement to exchanere so as to de¬ 
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stroy the nght of bondholders to 
exchange; and. In passing on the 
legality of the rescission, equities 
existing at the time of the rescis¬ 
sion, and not those which may have 
existed at some time prior thereto, 
are the ones which must be consid¬ 
ered.—^McCulloch V, Canadian Pac, 
Ry Co., D C Minn, 53 F Supp 534 

50. Provisions prohibiting fictitious 
issue and increase of Indebtedness 

NT—PoUitz V Wabash R. Co., 152 
NT.S 803, 167 App Div. 6t9, re- 
argument denied 154 NTS 1140, 
170 APP.Div 903 
51 C J p 802 note 38 

51. U.S—Central Trust Co. of New 
York V, Marietta ds N G. R. Co., 
aCGa, 73 F. 589. 

51 C J. p 801 note 31. 

52. U.S —^Union Pac R. Co v- Stew¬ 
art. Kan., $5 U,S 279, 24 LEd 
431. 

53* U.S—Union Pac. R. Co. v. Stew¬ 
art. supra. 

54. U.S —Union Pac. R. Co v. Stew¬ 
art, supra. 

55. US.—Union Trust Co. of New 
York V* Illinois Midland R Co., 
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may not claim any greater rights than those to which 
he IS entitled under his old contract.^® Merely be¬ 
cause it is planned to substitute scrip convertible 
into bonds for certain outstanding coupons of pri¬ 
or bonds, the holders of such prior bonds acquire 
no right to have such scrip issued or any vested 
interest in a mortgage executed in order to secure 
such scrip and bonds, where the latter are destroyed 
without being issued and the mortgage released.57 

Acceptance of receiver^ certificates by bondhold¬ 
ers does not, in the absence of an express or implied 
agreement to that effect, operate as a waiver of the 
lien of the bonds®® or as a novation.®® 

Time for conversion. If the agreement giving an 
option to convert bonds does not specify the time 
when the option is to be exercised, it must be exer¬ 
cised within a reasonable time,®® and if not seasona¬ 
bly asserted may be lost by laches.®^ 

(2) Bonds Convertible into Stock 

Genera] rules as to the rights of holders of corporate 
bonds convertible into stock apply to railroad bonds 
thus convertible. 

General rules as to the rights of holders of cor¬ 
porate bonds convertible into stock, discussed in 
Corporations § 1167, apply in respect of such con¬ 
vertible bonds of a railroad company.®® A holder 
of such bonds is not a stockholder, or entitled to the 
rights of such, before a conversion has been made,®® 
If the company refuses or fails to make the ex¬ 
change on a proper demand, the bondholder may 
recover damages for a breach of the agreement®^ 
or in a proper case may sue in equity for specific 


performance.®® 

Who may exercise option. The option to convert 
is available only to the actual holder of the bonds, 
and only as long as he continues to be such.®® 

Time for conversion. This option must be exer¬ 
cised by the bondholder within the time specified in 
the controlling agreement,®7 or, if no time is speci¬ 
fied, withm a reasonable time.®® 

Effect of consolidation or transfer of railroad by 
sale or by purchase of stock. While it has been held 
that a holder of a bond convertible into stock may 
not be prevented by a consolidation from converting 
the bond,®® there is authority for the view that m 
general the contract for conversion does not pre¬ 
vent the company from consolidating with another 
in such a way as to make performance impossible,7® 
or from transferring its property to another com¬ 
pany which acquires the stock of the transferor so 
as to make performance impossible,and, where 
no arrangement is made for furnishing stock in the 
new company, a consolidation which terminates the 
existence of the old companies may be presumed to 
put an end to the right of bondholders to call for 
stock.^2 However, under particular statutes or 
agreements pursuant to which a consolidation was 
effected, it has been held that a holder of convertible 
bonds is entitled to a compliance with his contract 
by the new company,73 and that on its refusal to 
comply he may recover the resultant damages:^^ 
or, where the consolidation is on terms of perfect 
equality, the new company is bound to deliver its 
own stock for such bonds on demand, or to pay 
the damages occasioned by a refusalJS A bond- 


111, 6 set 809, 117 us 434, 29 
LrJSd 963. 

&X C J. S02 Qoto 35. 

58. TJ.S —^Bairy v Missouri, K. & T 
R Co, G.CNT., 34 F. 829. 

57- Fa.—Commonwealth v. Wil- 
mixifrtou, etc., R. Co, 17 6 

Sa US.—5kiddy v Atlantic, M & 
O. R. Co, C-CVa., 22 F.OasNo. 
12,922, 3 Hughes 320. 

59. U.S—Skiddy v- Atlantic, M. & 
O. R. Co, supra. 

60- U S.—^McCulloch V. Canadian 
Pac. Ry. Co, DC Minn, 53 P.Supp. 
534. 

Time for conversion of bonds con¬ 
vertible into stock see infra sub¬ 
division e (2) of this section 

61^ U S —^Lober v Canadian Pac. 
Ry Co., aCAMinn, 151 P2d 768, 
certiorari denied 66 S Ct 490, 326 
US 797, 90 DEd 485 

NT.—^Morse v Chicago & B I R 
Co., 82 N.Y S 698, 84 App Div. 406 
— ^Mott V. New York Security & 


Trust Co, 60 NTS. 367, 29 Misc 
39 

62- Mass.—Parkinson v. West End 
St R Co, 63 N.B. 891, 173 Mass 
446. 

63. Maas.—^Parkinson v. West End 
St. R. Co., supra. 

64. Pa —^Bratten v. Catawissa B. 
Co„ 60 A 319, 211 Pa. 21. 

51 C J p 802 note 44. 

65- Mass—Chaffee v, Middlesex R. 
Co.. 16 N.B 34, 146 Mass. 224. 

51 aJ. p 802 note 45. 

66. Ohio.—Denney v Cleveland, etc, 
R. Co„ 26 Ohio St 108. 

61 C J. p 802 note 46. 

67- U.S.^—^Lioomis v. Chicago, M. & 
St P. R Co., NT, 102 p. 233. 42 
CC.A 290. 

51 C.J. p 802 note 47. 

68. Md.—Tagart v. Northern Cent 
R. Co., 29 Md. 657. 

Mass.—Chaffee v. Middlesex R. Co, 
16 N.E. 34y 146 Maas. 224. 
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69. U.S —^Rosenkrans v. Liafayette, 
B. & M R. Co, CCInd, 18 F 513. 

51 C J. p 803 note 49. 

70. Mass—Parkinson v. West End 
St R. Co., 63 N.B. 891, 173 Mass 
446. 

71. U S.—^Liisman v. Milwaukee, L 
S & W R. R. Co., CC-Wis., 161 F. 
472, affirmed 170 P. 1020, 95 CCA 
671, certiorari denied 29 S Ct 700, 
214 US 520, 53 LEd. 1065. 

51 C.J. p 803 note 51. 

72. Mass—(Parkinson v. West End 
St R. Co., 53 N.E. 891. 173 Masa 
446. 

73. Mass.—John Hancock Mut Ina 
Co. V. Worcester, etc, R. Co., 21 
NE. 364, 149 Mass. 2141 

74. Mass—John Hancock Hut L. 
Ins. Co V. Worcester, etc., R. Co., 
supra. 

75. Mass.—India Mut Ins. Co. v. 

Worcester, etc., B. Co., 26 N.EL 975 
—Day V. Worcester, etc.,- -R. Co., 
23 824, 151 Mass. 302. 
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holder may be estopped by his acts to claim the 
right to convert on consolidation.^® 

Where bonds are converted in bad faith for the 
purpose of keeping the control of the company in 
the hands of the board of directors, a court of 
equity may interfere on the ground of fraud.^" 

§ 254, Indemnity, Guaranty, and Suretj^hip 

a. In general 

b. Rights of holders of securities guar¬ 

anteed 

a. In General 

As a general rule a ra'lroad company has no power 
to enter into any contract or indorseme.it by which ft 
becomes a guarantor or surety, or othe>-wise lends its 
credit to another person, except when expr^,ssly author¬ 
ized to do so or the power is implied from its general 
powers. 

As a general rule a railroad company, like other 
private corporations other than surety or guaranty 
companies, as discussed in Corporations §§ 1230- 
1234, has no power to enter into any contract or 
indorsement by which it becomes a guarantor or 
surety, or otherwise lends its credit to another per¬ 
son or company,even though the railroad company 
may denve some indirect benefit from the guaran¬ 
ty,*^® except in so far as it is expressly authorized 
to do so by its charter or other statute,®® or except 
where the power to do so is implied from the gen¬ 
eral powers of the company, as being necessary' and 
proper to enable it to accomplish the objects for 


which it was created, and in the conduct of its 
business,®! A railroad company authorized to aid 
another in the construction of its road may guarantee 
bonds of the other as a means of raising money for 
; such purpose,®- and a company \\hich has power to 
receive and dispose cf the securities of another com¬ 
pany has power to guarantee such securities.®® The 
pow'er of a company which enters into a valid con¬ 
tract for the leasing and operating of the road of 
' another company- to guarantee the securities cf such 
other company,or interest on such securities,®® 
as part of the consideration, has been upheld A 
railroad company may guarantee aid bonds issued 
to it by a municipality, in respect of both principal®® 
and interest.®" The validity of a contract which 
is not in the strict sense a guaranty, but by which 
one railroad company promises to purchase the 
obligations of another railroad company in order to 
furnish funds for the payment of interest on the 
mortgage bonds of such other company if the latter 
is not able to meet such interest, and to pay to the 
trustee under the mortgage, out of the purchase price 
of the notes, sufficient to make up the interest pay¬ 
ments, has been upheld,®® even though it required 
such purchases for an extended future period®® and 
even after the mortgagor company might become in¬ 
solvent.®® 

General rules as to the requisites, validity, and 
effect of guaranties apply in the case of a contract 
of guaranty vrhen entered into by a railroad com¬ 
pany.®! According to some cases, where a guaranty, 


Md.—^Tagart v. ITortlieni Cent. 
B. Co., 29 Md 667. 

51 O J. p 803 note 57. 

77. Ohio.—■Win. H. Baldwin v. Hills¬ 
borough. etc., R. Co., 1 Ohio Dec.. 
Reprint. 646, 10 West.L.J. 356. 

7a. IT.S.—DouisYille, N. A & C. R 
Co. V. Lomeville Trust Co., Ky., 
19 act 817, 174 U.S. 552. 43 L Ed 
1081. 

51 C.J. p 804 note 72. 

When guaranior is in reality prin¬ 
cipal and the ostensible obligor is in 
reality the creature of the guaran¬ 
tor, the guaranty will be valid — 
Frank v. New York. C & St D R 
Co., 24 N.T.S.2d 846. 176 Misc, 902, 
aJUnned 24 N.Y-S.2d 854. motion de¬ 
nied New York, O. & St Lu R. Co 
▼. Frank, 61 S.Ot 729, affirmed 61 
set 833, 313 U.S. 588, 85 LBd. 1507. 
vacated on other grounds 61 S.Ct 
938, 813 X7.S. 596, 85 LJBd. 1550. 62 
act 258, 314 U.S. 360, 86 UlBSd, 277. 

79. Ohio,—PoUite v. State Public 
'DtiUtlea CoKoznisslon, 117 N.E. 149, 
96 Ohio St 49. Z4.H.A1918D 166. 

61 CU. p 804 note 73, 

80. N.T.—Vemier v. New Tork| 
Cent, etc.. R. Co.. 145 NTiS. 725, i 


160 App Div 127. affirmed 111 N.B 
487. 217 NY 615. 

51 C J. p 804 note 74. 

81- N.Y—^Frank v. New York, C & 
St L. R. Co., 24 NY-S2d 846, 175 
Misc. 902, affirmed 24 NY,S2d 854, 
motion denied New York. C. & St 
L.. R Co. V. Frank, 61 SCt 729, af¬ 
firmed 61 set 833. 313 U.S. 538. 
85 LEd. 1507, vacated on other 
grounds 61 S Ct 928. 313 U.S. 596, 
85 DEd 1550. affirmed 63 SCt 258. 
314 U S. 860. 86 ti.Ed, 277. 

51 C J. p 80a note i5. 

82. U.S—^Zabriskie v. Cleveland. O.. 
a C. & C R, Co., 23 How. 381, 
16 LEd. 488. 

N.Y.—Connecticut Mut D. Ins. Co. v. 
Cleveland, etc., B. Co., 41 Barb. 
9, 26 How.Pr. 225. 

83. N.Y.—Frank r. New York. C- & 

St Ix R. Co, 24 N.T.a2d 846. 
176 Misc. 902. affirmed 24 N.Y.& 
2d 854. motion denied New York^ 
C. d; St D* B- 06^ V* Ftank; 61 S. 
Ct 729r affirmed 61 aCt 883. 813 
UJSh 638. 85 ZxEd. 1607. vuceted on 
other grottnds 61 aCt 933. 313 U.S.! 
696, 66 155a 62 aCt £58, 814 

U.S. 360, 66 XxEd. 277. I 

61 O.J. p 606 note 77* I 
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[84. N.Y—^Frank ▼. New York, C. 
I & St L H Go. supra. 

51 C J. p 805 note 78. 

85. U.S —^Eastern Townships Bank 
V. St Johnshury & L, C R. Co, C. 
CVt. 40 P. 423, error dismissed 
13 S.Ct 1046, 149 U.a 772, 37 KEd. 
957. 

51 C J. p 805 note 79 

83. U.S.—Chicago. R I, & P. R. 
Co V. Howard, Iowa, 7 Wall. 392, 
19 D Ed. 117. 

87- U.S—Chicago R. I. & P. R, Co. 
V- Howard, supra—^Evans v. Cleve¬ 
land & P. R. Co,, C-C-Pa., 8 F.Cas. 
No.4.557, 5 Phila. 512 

ea U-S —^Equitable Trust Co. of 

New York v. X>enver d; R. 0. R. 
Co.. N.Y., 259 F. 827, 162 CCJL 
397, certiorari denied 36 6.Ct 423. 
243 UJB. 672, 62 D.Bd, 932. 

eSif XT S.—Eoiujltable Trust Co. of 

New York v. Denver 4b R. G. R. 
Co., supra. 

901 U.a—Equitable Trust Co. of 

New York ▼. Denver 4b Bl G. R. 
Oo.. supra. 


9lm U.a^—^Equitable Trost Co. of 
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or a contract to give one, is for an unauthorized 
purpose, It IS regarded as strictly ultra vires, un¬ 
lawful, and void,92 and incapable of being made 
good by ratification or estoppel,92 at least where 
the benefits received by the guarantor are merely an 
incidental, and not a direct, result of the guaranty.®^ 
It has been held that the opinion of a state commis¬ 
sion in the matter of authorizmg railroads to guaran¬ 
tee bonds of another company may not validate cor¬ 
porate action which, as to the state or stockholders, 

is invalid.®5 

Statutory prohibitions. Under a statute so pro¬ 
viding, a railroad company, except as authorized in 
the statute, may not, directly or indirectly, guarantee 
the bonds of any other corporation.®® Such statu¬ 
tory prohibition applies to domestic corporations, 
but not to foreign corporations.®® 

Acquisition of securities by director of guarantor 
company. While the opinion has been expressed that 
a statute providing that all secunties of a company 
purchased from the company by a director thereof, 
either directly or indirectly, for less than the par 
value, shall be null and void applies to securities 
guaranteed by such company,®® the right of the 
company to recover from the director who takes 
such securities at less than par the difference be- 


f tween the par value and the amount paid hy him, 
j has been denied.^ 

b« Eights of Holders of Securities G^uarauteed 

General rules governing the rights of a guarantee 
have been applied In determining the rights of holders 
of railroad bonds under contracts of guaranty, and an 
unconditional transfer of bonds while a guaranty there¬ 
of IS in force carries with it the rights incident to the 
guaranty. 

General rules governing the nature and extent of 
a guarantor's liability and the corresponding rights 
of a guarantee or creditor, as discussed in Guaranty 
§§ 43->66, have been applied in determining the rights 
of holders of railroad bonds under contracts of 
gpiaranty2 It has been held that bondholders for 
whose benefit a contract of guaranty is made, al¬ 
though not parties to the agp-eement and even 
though not furnishing the consideration therefor, 
may enforce the guaranty.® An unconditional trans¬ 
fer of bonds while a guaranty thereof is still an 
force carries with it rights incident to the guaranty.** 
While it has been held that where a contract of 
guaranty is strictly ultra vires all purchasers of the 
secunties guaranteed are chargeable with notice of 
the railroad company’s want of power and cannot 
enforce the guaranty,® where the guaranty is merely 
voidable by reason of some irregularity in the exer- 


New York v. Denver & R. G. K 
Co, D C Colo , 269 P 987. 

51 CX p 805 note 87. 

Qnorwity beld atisolnta guaranty of 
payment and not merely of colleo- 
tlOIL 

US—E. Duvall Co v, Washing¬ 
ton, Baltimore & Annapolis Elec¬ 
tric R Co, DC.Md, 16 P.Supp 636 

92. U S.—^Louisville, N A. & C R 
Co. V Louisville Trust Co., Ky . 
19 S.Ct 817, 174 US 552, 43 L 
Ed. 1081—Central Trust Co of New 
York V. Indiana & L M. R Co. 
Ind., 98 P. 666. 39 CCA 220, cer¬ 
tiorari denied 20 S Gt. 1029, 178 U. 
S. 611, 44 L Ed. 1215 

93. U.S—^Louisville, N. A. & C. R 
Co. V. Louisville Trust Co, Ky.. 
19 set. 817, 174 US 652, 43 L 
Ed 1081—Central Trust Co of 
New York v Indiana & L. M. R 
Co, Ind. 98 P. 666. 39 aCA. 220. 
certiorari denied 20 SCt. 1029, 178 
US. 611, 44 LBd 1216. 

94. Md.—Western Maryland R. Co. 
V Blue Ridge Hotel Co.. 62 A 361, 
102 Md 307. Ill AmS.R. 362, 2 
LR.A 887 

51 G X p 806 note 90. 

95. Mich —Pollitz V. State R 

Commission, 172 N.W. 611, 20*6 
Mich 649. 

•je. Mass.—Attorney General v. New 


York, etc, R. Co, 84 NE. 737, 198 
Mass. 413. 

61 CX p 806 note 93. 

*7, Mass.—^Attorney General v New 
York, etc, R Co, supra. 

61 CX p 806 note 96. 

38. Mass—^Attorney General v New 
York, etc, R Co., supra. 

99. Oixio—Cincinnati, etc, R Co v 
Kleybolte, 5 Ohio NP,NS. 536 
Acquisition of bonds of company by 
director see supra 6 251. 

1. Ohio—Cincinnati, etc, R. Co. v. 
Kleybolte, supra 

2. US —^R. E Duvall Co v. Wash¬ 
ington, Baltimore & Annapolis 
Electric R. Co., D.C Md, 16 P.Supp 
536 

Recovery of full amount from guar- 
axLtor 

Bondholder on default in payment 
of obligation is entitled to recover 
full amount of claim from one abso¬ 
lutely guaranteeing claim, without 
first deducting value of security, 
provided he does not collect from 
all sources more than amount of 
claim; and, where railroad guaran¬ 
teed payment of secured bonds of 
second railroad from which it had 
acquired property, bondholders of 
lecond railrosA who had purchased 
such property at sale hy receiver of 
trst railroad were not required to 
Toreclose original security as prereq¬ 
uisite to setting up claim to share 
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of proceeds from sale of property of 
Irst railroad in receivership pro¬ 
ceeding, especially in view of fact 
that first railroad had benefited from 
use of property—R E Duvall Co v 
Washington, Baltimore & Annapolis 
Electric B. Co., D C Md., 16 P.Supp 
536. 

3- US —^R E Duvall Co v, Wash¬ 
ington, Baltimore & Annapolis 
Electric R. Co, supra. 

Contract under seal 

The fact that the contract of guar¬ 
anty IS under seal does not alter the 
rule stated in the text where by stat¬ 
ute in suits brought on sealed in¬ 
struments those entitled to sue or 
liable to be sued thereon, but for the 
seal, are entitled to sue and liable 
to be sued notwithstanding the seal 
—^R. E. Duvall Co, v, Washington, 
Baltimore & Annapolis Electric R 
Cq„ supra. 

Rescission of agreement 
U S —McCulloch V. Canadian Pac. 
Ry. Co., D.aMinn. 63 PSuPP. 534 

4. U.S—Georgia S. & P. R. Co. v. 
Einstein, Ga., 218 F 65. 138 CCA 
657, certiorari denied 36 S Ct. 164, 
239 U-S. 643, 60 LEd 483. 

51 C^X p 806 note 2. 

5. US.—Central Trust Co, of New 
York V Indiana & L. M. B Co, 
Ind., 98 P 666. 39 CCA 220, cer¬ 
tiorari denied 20 S Ct. 1029 , 178 U. 

3. 611, 44 L.Ed. 1215. 
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cise of the power, or, in other words, where it is 
ultra vires as between the corporators only because 
it is in violation of their rights, or because of some 
defect in the contract which may not be binding on 
the corporation, the guaranty, although invalid ir 
the hands of a holder with notice,® is good and en¬ 
forceable in the hands of a bona fide holder without • 
notice.^ In such cases both the company as an j 
entity and the stockholders as such may be estoppec 
to repudiate the guaranty as against one who has 
made investments and acted on the faith of such 
guaranty;® but it has been held that the claim that 
the stockholders of the guarantor company consented 
to the contract of guaranty may not successfully be 
interposed on behalf of holders of guaranteed bonds 
where a single individual owmed most of the stock 
of both companies concerned and initiated and con¬ 
trolled the transaction for his own benefit® 

Even though the guaranty is ultra vires, the right 
of the holders of the securities to the benefit of a 
fund created as an incident to the guaranty has 
been recognized.^® A guaranty by one railroad com¬ 
pany of the bonds of another, owned by the guar¬ 
antor, is obligatory in favor of the purchaser of the 
bonds, on the faith of the guaranty, notwithstanding 
the guaranty may, in its inception, have been ultra 
vires.ii It has been held that one who takes the 
bonds of a railroad company on which is indorsed a 
guaranty of their payment by another railroad com¬ 
pany is put on inquiry as to the relations between the 
companies which would reveal that the property of 
the company issuing the bonds has been leased to 
the company guaranteeing their payment.^^ Some 
contracts have been construed as imposing a duty on 
a company which agrees to furnish funds for pay¬ 
ment of interest on the mortgage bonds of another 
company as imposing a direct duty on the promisor 
company to pay to or through, the mortgage trustee 
sufficient funds to pay the interest on the mortgage 
bonds if the mortgagor company does not make 


provision therefor.^* 

§ 255. Liens Generally 

Particular matters -with respect to liens on rail¬ 
road property' are discussed in the sections im¬ 
mediately following. 

Examine Pocket Parts for later cases. 

§ 256. - Creation and Existence in Gen¬ 

eral 

A purely statutory lien must be secured in the man¬ 
ner providsd by statute and a statu’^e precluding a rail¬ 
road from creating a iten which shall be valid against 
certain classes of claims does not create a lien jn favor 
of such claims. 

A purely statutory lien must be secured in the 
manner provided by the statute for that purpose.!^ 
A statute which precludes a railroad company from 
creating a hen w^hich shall be valid and binding as 
against certain enumerated classes of claims does 
not create a lien in favor of such claimsA® 

§ 257. -What Law Governs 

The validity and effect of railroad liens a'^e deter¬ 
mined by the law of the place where the property Is 
situated on which the liens are sought to be enforced. 

The validity and effect of raihoad hens are de¬ 
termined by the law of the place where the property 
is situated on which the liens are sought to be en¬ 
forced.^® 

§ 258. -Applicability of General Rules as 

to Construction and Operation 

In the absence of a statute providing otherwise, liens 
on railroad property are governed by the rules regulat¬ 
ing liens generally. 

In the absence of a statute providing otherwise, 
liens on railroad property are governed by the rules 
regulating hens generallyA^ The rights and lia¬ 
bilities under a lien may be controlled by the coa- 


6. U.a—Louisville, N A & C R. 
Co. V. Louisville Trust Co, Ky., 
19 set. 817. 174 US 552. 43 L. 
Ed 1081. 

7. U.S—Louisville KT A. & C R. Co. 
V. Louisville Trust Co., supra, 

51 C.J. p 806 note 5 
& U.S,—Central Trust Co. of New 
York V Indiana & L. M. R. Co., 
Ind., 98 P. 666, 39 aCA- 220, cer¬ 
tiorari denied 20 S.Ct. 1029, 178 
U.S. 611. 44 LwEd. 1215. 

51 C.J. p 806 note 6. 

9. Ohio.—^Troy Trust Co, v. Colum¬ 
bus, etc, R. Co., 18 Ohio N.P.,N.S., 
298. 

lOi Uja—Central R. 8b Banking Co. 


of Georgia v Parmers* L. & T. Co, 
CCGa.. 116 F. 700. 

11. N T —^Arnot v. Erie R. Co, 67 N. 
T 315 

61 C.J. p 807 note 9. 

12. U S.—iPlgeon River R. Co. v. 
Champion Fibre Co., CC.A.N C, 280 
F. 557, certiorari denied 43 S.Ct. 
14, 260 U S. 724, 67 L.Ed. 482, 

13. U S.—^Efuitable Trust Ca of 
New York v I>enver 8b R. G. R. 
Co.. N.Y.. 250 F. 837, 162 CC.A, 
397, certiorari denied 38 S.Ct. 423, 
246 US 672, 62 UEd. 932. 

51 CJ. p 807 note IL 

14. Tex.—^United States, etc.r ^Frpst 

?4S! 


Co. V We-^tem Sunply, etc, Co, 
Civ.App . 109 S W 377 

16. U S —Chattaneora. R, 8b C. R- 
Co. V Evans, Tcnn., 66 F 809, 14 
aC.A. 116 

Tenn.—Petition of Walker, 209 S.W, 
739, 141 Tenn, 281, 

16. Ark—Midland Valley R. Co. v. 
Moran Bolt, etc., Mfg. Co., 97 S-W. 
679, 80 Ark. 399. 

51 aJ. p 807 note 18. 


17« U.<S.—Merriman v. Chicago 8b EL 
LR.cn., Ill.. 66 F. 668, 14 C.CA. 
34. 

51 GLJ. p 80T note 19. 
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tract under which the particular lien is created.^® 
On the other hand, where the lien is created by stat¬ 
ute, the ng^hts and liabilities thereunder are regu¬ 
lated by such statute.!® 

§ 259. - Loss or Waiver of Lien 

a. In general 

b. Liens for public aid granted 
a. In General 

The loss or waiver of a lien on railroad property is, 
in the absence of statute, regulated by the rules gov¬ 
erning hens generally. 

The loss or waiver of a lien on railroad prop¬ 
erty is, in the absence of statute, regulated by the 
rules governing liens generally.-® A contractual 
waiver of the right to a hen should be in clear, 
certain, and unequivocal language.®! A mechanic’s 
lien on railroad property may be waived or lost by 
the acceptance of other security for the claim.®® 
However, a contract for such security has the effect 
of a waiver only on the performance of the con¬ 
tract,®® and where the contract is inconsistent with 
an intent to retain the lien,®^ or, m some jurisdic¬ 
tions, only where it appears affirmatively that there 
was an intent to look to such security and not to the 
lien.®® A subcontractor’s hen, under some stat¬ 
utes, is independent of that of the principal con¬ 
tractor or of its waiver or loss A provision for 
the creation of a particular fund, out of which pay¬ 
ments under the contract are to be made, is not the 
giving of collateral secunty depriving the contractor 
of the right to a lien.®''*^ 

The priority of a statutory lien may be lost by the 
failure of the claimants to proceed to enforce it in 


I the manner and within the time prescribed by the 
I statute ®® So, ivhere a note for the debt on which 
j a lien claim is based is taken, which is not pa3'able 
I until after the expiration of the statutory limita¬ 
tion of time for enforcement of the lien, it will be 
deemed that the lien is waived.®® While a statutory 
hen may not follow the claim into the hands of a 
purchaser thereof, as discussed infra § 279, such a 
parting with title as to result in the loss of a la¬ 
borer’s hen IS not shown by the fact that in deliver¬ 
ing his claim to a third person for collection the 
lienor indorses the claim as evidence of the au¬ 
thority to collect and borrows a small sum there¬ 
on ®® Where a pa}Tnent by the railroad to a firm 
of subcontractors left a balance due to them from 
the general contractor equal to the amount of hen- 
able demands, for labor performed for the subcon¬ 
tractors, a firm of labor claimants is not estopped to 
assert its hen, notwithstanding a member of the 
firm was also a member of the firm of subcon¬ 
tractors and, as such, agreed to apply the payment to 
the discharge of labor claims.®! 

b. Idens for Public Aid Granted 

A lien in favor of the state for public aid granted 
to a railroad ordinarily may be released or waived by 
the state, by an act of the legislature, foreclosure, or 
by compromise. 

A lien in favor of a state for public aid granted to 
a railroad company ordinarily may be released or 
waived by the state, by an act of the legislature,®® 
or by a foreclosure under the statute;®® or such 
release may be accomplished by way of a compro¬ 
mise, notwithstandmg a constitutional prohibition 
against a release.®^ If a lien attaches m favor of 
the state alone, it may be released or postponed by 


18- Vt—Vermont, etc., R Co v. 
Vermont Cent R. Co., 34 Vt- 1. 

51 CJT. p 803 note 20. 

19- U.S.—Western Division of West¬ 

ern Korth Carolina R Co. v. Drew, 
C.C.Vla.. 29 F.Cas.T^'o 17.434. 3 

Woods 691, affirmed 103 17 S. 118, 26 
DBd 327. 

51 C.J. p 808 note 21. 

20. IT.S.—^Newgass v. Atlantic & D. 

R- Co-, aC Va., 56 F. 676. 

51 CX p 808 note 22. 

Waiver, loss, or discharge oC liens 
generally see Uems 9 17. 

21- Okl—Kansas City Southern R. 
Co. V. Tansey, 139 P. 267, 41 Okl. 
543. 

51 C.J p 808 note 23. 

22. US—^Meyer v. Delaware R. 
Constr. Co., Iowa, 100 U.S. 457, 25 
LuDd- 593 

51 C J p 808 note 24 

23. U S,—Central Trust Oo. v. Rich¬ 
mond, K. X. & B. R. Co, Ky., 68 


F, 90, 16 C.aA. 273, 41 LRA 458, 
certioran denied 16 S CL 1199, 163 
U.S. 679, 41 LEd. 310 

Mo—^Baumhoff v. St. Louis, etc, R 
Co.. 71 S,W. 156, 171 Mo 120, 94 
Am.SR. 770 

24. Ohio —Cameg-ie v. Lancaster, 
etc., R. Co., 3 Ohio S & C. P 343, 
1 Ohio N.P. 300. 

51 C.J. p 808 note 26 

25. U.S—^Hale v. Burlington, C. R 
& N. R. Co, aC Iowa, 13 F. 203, 2 
McCrary 558. 

Tex,—^McXlheney v. Binz, 13 S.W. 656, 
80 Tex. 1. 26 Aia-S.R. 706 

26. U S.—Central Trust Co v. Rich¬ 
mond, N*. I. & B. R. Co., Ky., 68 P. 
90, 15 C.G.A. 278, 41 LR.A. 468, 
certiorari dexued 16 S.CL 1199, 163 
U.S 679, 41 L-Ed. 310. 

27- U.&—Meyer v. Delaware R. 
Constr- Oo., Iowa, 100 U.S. 467, 25 
L.Ed. 593—Galesburg & K Blecftnc 
R. Co. V Hart, HI., 221 F. 7, 136 
C.CJL 533- 


2a Okl—^Intemrban Constr Co v, 
Keifer CenL State Bank, 184 P- 
906, 76 Okl. 281 

51 C J. p 808 note 80 

29. Tex .—BrysLn College Interurban 
R. Co. V. Kropp, CivApp., 197 S.W- 
733 

30. Wis.—^Matzewitz v. Wisconsm 
CenL R. Co.. 123 N.W. 121, 140 Wis. 
643. 

31. Mo —^Rankin v. Atchison, etc., 
R Co., 129 SW. 766, 150 MoJLpp. 

32. 

32. U.S—Stevens v. Memphis, C. Ss 
U R- Co., Tenn., 6 SCL 974, 1098* 
114 Ua 663, 29 L.Bd. 281. 

51 O.J. p 809 note 35. 

Liens for public aid granted gen¬ 
erally see inftn $ 265, 

3a U.S—Stevens v. Memphis, C. A 
Zi. R. Co., supra. 

34. U.S.—Woodson v. Murdock, Mo., 
22 Wall. 351, 22 L.Ed. 716. 

51 GX. p 809 note 37, 
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the state, although the bonds which the Hen secures j 
are outstanding and unpaid but where such lien 
also attaches in favor of the bondholders it cannot be 
waived or postponed by the state alone.26 ' 

§ 260. -Judgment Liens 

A judgment against a railroad becomes a lien on its 1 
realty in the same manner as a Judgment against a ‘ 
natural person. 

A judgment against a railroad company becomes 
a hen on its road and realty in the same manner as 
a judgment against a natural person,37 and cannot . 
be displaced by the act of the railroad 3S Where a ; 
judgment is recovered against the railroad company } 
after its road has been sold under a mortgage fore- j 
closure and the sale confirmed,39 or after its entire , 
equity of redemption has been extinguished b}’ such 
a sale, and its property and franchises are in the ^ 
entire possession and control of the purchaser as j 
owner,^^ it does not become a hen at law on the i 
road,^7. nor is it a hen in equity on the fund arising 
from the sa^e n'here the proceeds are less than the 
mortgage debt j 

§ 261. - Liens for Right of Way or Land 

Granted 

A vendor of land to a railroad for a right of way or 
other purpose is entitled to the same lien on the land 
sold for the unpaid purchase money as an ordinary 
Vendor. 

In accordance with the general rules governing 
vendors' liens, a vendor of land to a railroad com¬ 
pany for a right of way or other purpose is entitled 
to the same hen on the land sold for the unpaid pur¬ 
chase money as an ordinary vendor.^S xhis hen 
attaches as well where the sale is by operation of 
law as w’-here it is by voluntary contract,and at¬ 
taches against the vendee and all subsequent pur¬ 
chasers with notice.^^ No lien attaches however. 


where the vendor accepts other security therefor 
with the intention to rely solely on it for payment.'*® 
It has been held that a hen for right of way is on 
the whol^: hne of road and rxOt only on the particular 
parcel sold.^7 

§ 262. -Liens for Rolling Stock 

CortractB reserving title or a lien on rolimg stock 
furnished to a railroad are val'd, subject to compliance 
with the requirements, if any, Imposed by statute, such 
as filing or recording. 

Contracts reserving title or a lien on rolling stock 
furnished to a railroad company are valid, subject to 
compliance with the requirements, if axiy, imposed 
by statute,^ s such as filing or recording 

Car if list, A *'car trust” has been defined as an 
association of capitalists formed to buy and sell 
rolling stock, usually for a particular road;®® an 
association formed for the purpose of owning 
freight cars and leasing them to railroad compa¬ 
nies.® ^ 

Cat trust securities arc a common form of finan¬ 
cial securities, so called, from the fact that title to 
railroad rolling stock is placed, by bailment or sale, 
in one or more individuals in trust and certificates 
of ownership in the property issued to the persons 
investing their money on the faith of the property 
and the promise of the railroad company to pay for 
it;®3 a lien m the nature of a mortgage on the 
rolling stock of a railroad, usually to secure its 
purchase price.®® 

§ 263. -Liens for Loans or Advances 

In the absence of a statute providing therefore, or 
of circumstances giving rise to a Hen under general 
equitable principles, an advance or loan of money to a 
railroad will not give rise to a lien. 

In the absence of a statute protuding therefor, or 
of circumstances giving rise to a hen under gen- 


35- IT-S.—Stevens v. Memphis, C, & 
Xu K Co.. Tenn, 5 SCt 974. 1098, 
114 U.S. 663, 29 Li.Bd. 281, distin- 
guishmg Hand v. Savannah, etc, 
R, Co, 12 S C. 314, 

36. S C.—Gribbes v Greenville, etc., 
R. Co., 13 SC. 228—Hand v Sa¬ 
vannah, etc., R. Co., 12 S.C. 814. 

37. Tenn-—^Barnett v. East Tennes¬ 
see. etc., R. Co., Ch.A., 48 S.W. 817 

51 aj. p 869 note 40. 

Lien of Judgment generaUr see 
Judgments §S 454-611. 

88. Iowa.—Continental, etc., Sav. 
Bank v. Muscatine, etc., R. Co., 216 
NW. 787, 202 Iowa 679, 50 
139. 

39. U.S.—Jeffrey v. Moran, Ohli^ 161 
Tr,S. 285, 25 L-Bd. 785. 

40. U.S.—Baltbnore Trust 4b Guaiw 


antee Co v. Hofstetter, Tenn, 86 
F. 75, 29 C C.A. 35. 

4L U-S —Jeffrey v Moran, Ohio, 101 
U.S. 285. 26 LBd- 785. 

42. US —Jeffrey v, Moran, supra. 

43. Tex—^Howe v Harding, 13 S.W. 
41, 76 Tex. 17, 18 Am S,R, IT. 

61 C J. p 809 note 47, 

Vendors' hens generally see the C. 
J.S. title Vendor and Purchaser SS 
377-419, also 66 G.J. p 1210 note 
67-p 1283 note 53. 

4Ar Ga.—Mims V. Macon, eta., B. Oo., 
2 Ga. 283. 

4Sb Oa.—Mims ▼. Msoon, eta, R. Co., 
supra. 

4a; Ajffcr—Sprlngfleia, etc., R. CSo. r. 

Stewarti^ 10 S.W. 747, 51 Ark. 286. 
51 aJ. p 899 jsote 48. 
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Waiver or loss of hen see supra $ 
259. 

47. Tenn —Crosby v Morristown, 
etc., R Co, ChA. 12 SW. 507. 

48. Ga.—^Real Est. Bank, etc., Co v. 
Baldwin Locomoti\e Works, 90 S.B. 
49, 145 Ga. 831. 

Liens for supplies see infra H 267- 
281. 

49. US.—^Newgass r. Atlaatio 4b I>. 
R. Co. C.CVa. 56 F. 676. 

51 CJ. p 816 note 60; 

&K Bsouvler LJX 
10 O.J. p 1245 note 5. 

51. U.S.—Mills V. Hurd, aC.Conu., 
29 F. 410 
&L Bouvier LJ>. 

58«, Car Trust Securities, 8 AnxBar 
AssoaRep. p. 277 et sea 
10 CU. p 1245 note 8, 
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eral equitable principles, an advance or loan of 
money to a railroad will not give rise to a lien.^^ 
However, the circumstances attending an advance 
or loan to a railroad company may be such as to im¬ 
pose a hen on its property for the amount thereof, 
as where it is made under an agreement that the 
loan shall be secured by a mortgage or deed of trust 
on the property,^® Where, under an arrangement 
scaling down a railroad compan3^s indebtedness, a 
creditor surrenders his bonds and receives new ones 
for all except a small portion of the reduced in¬ 
debtedness to him, it has been held that he is entitled 
to a lien equal to that of other bond and mortgage 
creditors for the vrhole amount due him.®^ How¬ 
ever, an agreement by a railroad company to prefer 
its bondholders in the disposition of a certain fund 
has been held to give them no lien on such fund.®® 

§ 264. — Liens for Damages 

Under some statutes a person Is entitled to a Hen 
for any loss or damage to the person or property sus¬ 
tained from a railroad on his compliance with statutory 
requirements, and where a railroad breaches a covenant 
in a grant of land the grantor may bo entitled to a 
lien for the resulting damage. 

Under some statutes a person is entitled to a 
lien for any loss or damage to the person or prop- 


74 aj.s. 

erty sustained from a railroad on his compliance with 
the statutory requirements.® ^ 

Damages for breach of covenant. "Where a rail¬ 
road fails to perfonn covenants which it has entered 
into in connection with a grant of land to it for 
railroad purposes, the grantor may be entitled to a 
lien in the nature of a vendor's Hen for the resulting 
damages,®® as, for example, where the railroad fails 
to construct its road m the manner agreed on,®^ or 
fails to fence and build crossings along or over the 
right of way,®2 although a failure to build fences 
as agreed on does not entitle such owner to a lien for 
a trespass outside the right of way®® or for damages 
caused by negligent construction of the road.®^ It 
has been held that this lien is confined to that portion 
of the road covered by the contract.®® 

§ 265. -Liens for Public Aid Granted 

Where the federal or state government grants aid 
to a railroad company. It does not thereby acquire a 
lien on the property of the railroad In the absence of 
a statute providing otherwise. 

Where the federal or state government grants aid 
to a railroad company by guaranteeing its bonds 
or by authorizing an issuance of federal, state, or 
county bonds in aid of the company, it does not 


64. U.S—U. S Trust Co. v West¬ 
ern Contract Co., Ky., 81 F. 464, 
26 CCA. 472. 

51 C.J’. p 810 note 62. 

FerEon wbo fnrnislies money for 
pnrohasliig rlglxts of way for a rail¬ 
road company bas not, in the absence 
of a specific agreement, a lien on 
the rights of way obtained with the 
money —^McDonald v. Charleston, 
etc.. R Co, 24 SW. 263, 93 Term, 
281. 

65. US—^Farmers’ Li, & T. Co. v, 
Stuttgart & A R. B. Co., C.ClArk., 
92 F. 246 

51 C.J. p 810 note 63. 
sa. Okl.—Carter v. Sapulpa, etc., R 
Co., 163 P. 863, 49 Okl. 471. 

51 CJT. p 810 note 64. 

57. US—Blair v, St. Lrouls. H. & 
K. R. Co., C-CJdo,, 23 F 524. 

58;. U.S —Newby v. Oregon Cent. R. 
Co, C C.Or., 18 F.Cas.No.10,144, 

Deady 600. 

59. U S.—Thompson ▼. Olover, C.C, 
A Mo„ 94 F.2d 644, 

51 CJ. p 811 note 67. 

TMEalti purpose of statute granting 
lien against railroad for loss or dam¬ 
age to person or property, superior 
to that of moztgagees and other se¬ 
cured creditors was to prevent the 
worthy, and in many respects de¬ 
fenseless, classes of persons named 
therein from being deprived of dam¬ 
ages sulfered by reason of negli¬ 
gence of railroad operators by having i 


their claims made secondary to those 
of mortgage creditors and other se¬ 
cured creditors.—Thompson v. Olo¬ 
ver, CC AMo., 94 F.2d 544. 

Statutes should he liberally oou- 
strued to effect their manifest object. 
—^Thompson v, Evans, C.C.AM 0 , 113 
F.2d 794—^Thompson v. Glover, C.C,A 
Mo, 94 F.2d 544. 

The lien Is a perfected lien as of 
the date of the injury.—^Thompson v. 
Evans, C.C AMo.. 118 P 2d 794— 
Thompson v, Glover, CCA-Mo., 94 P. 
2d 544. 

Claim held not merged in judg¬ 
ment so as to work loss of right 
to hen—^Thompson v. Evans, C.CA. 
Mo., 118 F.2d 794. 

Itlmitation 

(DA provision In a statute con¬ 
ferring a lien, requirmg that suit 
shall be brought on the claim or that 
the dlalm shall be died with a re¬ 
ceiver within a year, creates a con¬ 
dition on the performance of which 
the right to the hen rests 
U S.—^Thompson v. Evans, supra. 
Ark.—St. Louis, etc., R, Co. v. In¬ 
gram, 187 S.W. 452, 124 Ark 298 

(2) Such suit may be brought 
within time limited in any court of 
competent jurisdiction, notwithstand¬ 
ing such court is not a court having 
jurisdiction to declare or enforce 
hens on railroad property within the 
state m which the lien arises.— 
Thompson v. Evans, supra. 
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[ ISSenilonlJig lieu iu Judgment 

Statutory requirement that hen be 
I mentioned m judgment rendered for 
I claimant, has been held to be ad¬ 
dressed to court rather fha-n to m- 
Ijured person and reqxurement, even 
though imperative in form, is direc- 
I tory in nature and does not cause in¬ 
jured person to forfeit his right if 
court fails to make entry.—^Thomp¬ 
son V. Evans, supra. 

60. Ohio.—Bayton, etc, R. Co. v- 
Lewton, 20 Ohio St. 401. 

Tex.—Levy v. Tatum, Civ.App., 43 
•SW. 941. 

Rights and remedies of parties gen¬ 
erally for breach of covenant and 
conditions In grant of land see su¬ 
pra 5 97. 

Vendor’s lien see supra $ 261. 

61. Ohio—Dayton, etc, R. Co. v. 
Lewton, 20 Ohio St. 401. 

51 C J. p 811 note 69. 

68, Iowa.—^Hull V. Chicago, etc., R. 

Co, 22 NW 940, 65 Iowa 713 
51 C.J. p 811 note 70. 

63. Iowa.—^Kull V. Chicago, etc, R. 
Co., supreu 

64. Ky.—^Tolle v. Owensboro, etc, 
R. Co., 64 S W. 455, 111 Ky. 623, 23 
Ky.L. 864. 

51 ajr. p 811 note 72. 

65. Iowa—^Davies v. St. Louis, etc, 
R. Co., 9 N.W 117, 66 Iowa 192— 
Varner v. St. Louis, etc, R. Co, 
8 N.W. 634, 56 Iowa 677. 
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thereby acquire a lien on the property of the rail¬ 
road company®® unless the statute authorizing such 
guaranty or issue expressly provides for such a 
lien®'* or the terms of the statute are such as clear¬ 
ly show an intention that such a hen should be 
created.®® 

Xature and extent of lien. The nature and extent 
of such a lien depend on the wording of the sta^^ute j 
under which it arises.®^ It has been held that the 1 
hen operates as a specific appropriation of the prop- 1 
erty of the company to the payment of the bonds, j 
on default of principal and interest"® and is not 
restricted to the portion of the road then finished, 
or to the property then owned by the company, hut 
extends to the entire road, its franchises, and all the 
property then belonging to it or afterward ac¬ 
quired."*^ 

Persons entitled to benefit of lien. Where bonds 
are issued by a state in aid of a railroad company, 
it has been held that such bonds become the debt 
of the state and the statutoiy hen in its favor does 
not inure to the benefit of bona fide holders of such 
bonds^® unless the terms of the statute extend such 
lien to them nor does an indorsement by a rail¬ 
road company of such bonds give a hen to holders 
thereof.On the other hand, it has been held that, 
since a creditor is entitled to all securities or fran¬ 
chises which the surety may receive from the 
principal debtor, the statutory Hen arising on an 
indorsement of railroad bonds by the state is a 
security for the payment of the indorsed bonds 
and operates as a specific appropriation of the prop¬ 
erty and franchises of the railroad company to their 
payment which the bondholders may enforce when¬ 
ever default shall be made by the company in the 
payment of the principal or interest*^® The sum¬ 
mary remedies given by statute for the enforcement 
of the liens of the state to secure it against loss by 
reason of its indorsement of the bonds of a railroad 


company can be exercised only by the state but, 
where the state has failed to exercise such remedies 
and disclaims its liability for the indorsed bonds, 
such statutes afford no obstacle to a resort to a 
court of equity bj’ the bondholders for the enforce¬ 
ment of the statutory lien for their benefit,**^ and 
the fact that the state cannot be made a partj" to the 
suit, no relief being asked against it, does not af¬ 
fect the jurisdiction of the court or the equity of 
the bill.^® WTiere such bonds, issued in exchange 
for railroad bonds secured by a statutory mortgage, 
are declared invalid, the holders of the bonds may, 
m equitj', enforce the mortgage for their owm bene- 
fit.79 

§ 266. -Liens for Trafi&c Balances 

Under a etatute so providing, a lien exists in favor 
of a ralfroad company on the property of a connecting 
railroad for traffic balances due. 

Under a statute so providing, a lien exists in 
favor of one railroad company on the property of a 
connecting railroad company for a balance due from 
the latter under a traffic agreement for the inter¬ 
change of business.®® 

§ 267. Liens for Labor or Supplies 

In the absence of statutory provision therefor, ordi¬ 
narily a tien fo*' labor or supplies will not arise against 
the property of a railroad company since it is imbued 
with a public interest. 

Under the general rule that property affected with 
a public use is not subject to a mechanic's lien, as 
discussed m Mechanics' Liens § 11, ordinarily, and 
in the absence of statutory provision therefor, a 
mechanic's lien cannot be acquired or enforced 
against the property of a railroad,®^ and, in the 
absence of a statute authorizing such a hen, no lien 
arises from the mere fact that material sold for 
the purpose is used in the construction of a rail¬ 
road.®- On the other hand, independently of stat¬ 


es. us—McKittnck v Arkansas 
Cent. R Co, Ark, 14 S.Ct. 661, 152 
US 473, 38 LEd. 518. 

61 C J. p 811 note 74 

87. US—Wilson V. Ward Liumber 
Co, C C Mo, 67 F 674, dismissed 
84 P. 1023, 23 C C.A 689. 

51 C J p 811 note 75 

68; U.S—^Ketchum v St Louis, Mo, 
101 US 306, 26 LBd. 999. 

51 CJ. p 812 note 76. 

69. Ala—^Forrest v. Luddin^on, 68 
Ala, 1 

51 C J p 812 note 77. 

7a Ala.—Forrest v. Luddin^on, su- 
pra. 

61 C.J. p 812 note 78. 

71. U.S —Wilson V. Ward Lumber 
74 C. J.S.—48 


Co, C C Mo, 67 P. 674, error dis¬ 
missed 84 P 1023, 23 C.C.A 689. 

51 C.J p 812 note 79. 

73. U.S.—^McEjttrfck T. Arkansas 
Cent. R. Co., Ark., 14 S.Ct. 661, 152 
U.S. 473, 38 LuEd 518. 

51 C J. p 812 note 80. 

73- Fla.—^Florida Cent. R. Co. v. 
Sohutte, msL, 103 US 118, 26 LuEd. 
827. 

74. U.S.—McKittrtek v. Arkansas 
Cent. R. Oo„ Ark., 14 S-Ct. 661, 162 
U.S. 47$, 38 L.Ed. 518. 

51 C.J p 812 note 82. 

75. Ala.—Gilman v. New Orleans, 
etc., R. Co., 72 AJa. 566. 

51 C J p 812 note 8$. 

76. Ala.—^Forrest V- Luddin^rton, 68 
AJa. 1. 


77. Ala.—^Forrest T. Luddington, 
supra. 

78. Ala—^Forrest v. Luddin^on, su¬ 
pra. 

79. U.S—Western Division of West¬ 

ern North Carolina R. Co. v Drew, 
CC.Pla.. 29 P.Cas No 17,434, 3 

Woods 691, affirmed 103 UJ8. 1X8, 
26 LuEd. 327. 

80. Tex.—^International, etc., R, Co 
V, Coolldge, 62 5.W, 1097. 26 Tex 
Civ.App. 595, error dismissed 65 
S.W. 181, 95 Tex 92. 

51 C J. p 826 note 3$. 

81. Pa.—^McNulty Bros. Co v. Penn¬ 
sylvania R Co., 116 A 362, 272 Pa. 
442. 

40 C X p 60 note 75. 

SSL Kan.—Chatten Lumber Co. v. 
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ute, a person selling goods to a railroad company 
may have a lien thereon for the unpaid purchase 
money as long as he retains actual or constructive 
control of the goods ;83 or an equitable lien for 
sendees or supplies furnished may arise by virtue 
of the contract between the railroad company and 
the person furnishing them.S4 

Under some statutes a lien may attach to the prop¬ 
erty of a railroad for labor and materials S5 Stat¬ 
utes giving to every mechanic, builder, artisan, work¬ 
man, or other person who shall do or perform any 
work or labor on or furnish any matenals, ma¬ 
chinery, fixtures, or other things toward the equip¬ 
ment or to faalitate the operation of a railroad a 
paramount lien therefor on the roadbed and other 
property of the company, are intended to protect 
laborers and persons furnishing materials for the 
construction and repair of railroads,*® and to give a 
security for the debt*7 The existence and extent 
of such lien therefor, being in derogation of the 
common law, must depend wholly on the provisions 
of the statute,** which must be strictly construed in 
respect, at least, of the ascertainment of the rights 
of the parties entitled,*9 although, where the lien 
has once attached, the statute should be liberally 
construed as to its remedial part*® According to 
other authorities, statutes of the character tmder 
consideration are to be liberally construed to advance 
their objects,3i although they should not be extended 
to cases not reasonably within their purview.®^ 

Since the statute itself fixes the limit beyond which 
the right to a hen does not exist,33 and presupposes 
a right of action in the person claiming the lien, 


the lien is not intended to confer a right of action 
where none existed without it 34 Likewnse, the hen 
does not exist for claims not provided for by the 
statute,35 such as a claim for damages arising from 
a breach of contract.36 Where, however, the stat¬ 
ute applies, a debt in whatever shape it may be has 
the benefit of the hen given by the statute,37 and 
may be enforced against a purchaser of the rail¬ 
road within the time limited by statute for its en¬ 
forcement, although such purchaser’s title w-as ac¬ 
quired without notice of the lien 38 a statute cre- 
atmg a hen does not, in the absence of express pro¬ 
vision therefor, create a personal liability against 
the owner of the property.33 

Railroads to which applicable. A statute comfer- 
ring a lien on subcontractors, laborers, material- 
men, etc., in the construction of a railroad is applica¬ 
ble to a railroad constructed by a corporation for 
the conveyance of materials, etc., incidental to its 
mam business,^ even though the owner of the 
railroad is not incorporated.^ 

§ 268. -Retroactive Effect of Statutes 

Ordinarily statutes conferring liens on railroad prop¬ 
erty for labor or supplies are not accorded a retroactive 
effect. 

Ordinarily, a statute giving a lien against the 
property of a railroad for labor or supplies relates 
only to the labor and matenals furnished after its 
passage and gives no right to a lien for labor and 
materials furnished before it was enacted.* It does 
not give a lien for labor or supplies furnished tm- 


Scott city Northern R Co., 162 P. 
665, 96 Kan 677. 

51 C J. p 813 note 91. 

83. Mass —^Ware Kiver R. Co. v. 
Vibbard, 114 Mass. 447 

81. Ind.T—Denison, etc, R. Co v. 
Raney-Alton Mereantile Co., 53 S 
W. 496, 3 Ind.T. 104 
51 C.J. p 812 note 90. 

85. Conn.—Botsford v. New Haven, 
etc., R C6., 41 Conn. 454. 

Wis—^Hill V- lia Crosse, etc., R. Co, 
llWis 214. 

Applicability of ireneral lien laws 
see infra § 269. 

£ieii nnder statnte and contract 
Claim for material sold to railroad 
was held not invalid as violating^ 
stock and bond law, where material- 
man perfected claim under mechan¬ 
ics* lien law, and also received con¬ 
tract lien which did not conform 
with stock and bond law—Warren 
Cent, R. Co. v Texas Creosotingr 
Co., Tex.Civ.App, 62 SW.2d 691. 


86. Mich.—^Dudley v. Toledo, etc, 
R. Co., 32 NW 884, 65 Mich. 666 

61 C J. p 813 note 92. 

87. Ind—Cincinnati, etc., R Co. v. 
Shera, 73 N.H. 293, 86 IndJlLpp. 
315. 

88. Ind.—Cincinnati, etc, R. Co v. 
Shera, 73 NE. 293, 36 IndJLpp. 
315, 

61 CJ. p 813 note 96. 

89. X7.S—Commonwealth Edison Co. 
V. Continental Nat. Bank & Trust 
Co of Chicagro, C.C-AI11., 93 E.2d 
265 

51 C.J. p 813 note 96. 

9a Ark.—^Tucker v. St. Louis, etc., 
R Co.. 26 SW 376, 59 Ark. 81. 
Ind.—Cincinnati, etc., R. Co, v, She- 
ra^ 73 NJB. 293, 36 Ind,App- 315. 
9L Okl.—Kansas City Southern R. 
Co. V. Remman, 162 P, 726, 63 Okl. 
69. 

99. Okl—Kansas City Southern R. 

Co. V. Reinman, supra. 

93. Ark.—^Tucker v. St Zjouis, etc., 
R Cto.. 26 SW 375, 59 Ark 81. 
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94. Ark—^Tucker v. St. Louis, etc., 
R. Co., supra. 

95- Tex.—Cleburne Nat Bank v. 
Gulf, etc, R. Co., 66 SW 203. 96 
Tex. 176 

51 C J. p 813 note 3. 

96. Pla —St. Johns, etc, R Co. v. 
Bartola, 9 So. 853, 28 Fla. 82. 

97. U S.—Fox V. Seal, Pa., 22 Wall. 
424. 22 L Ed 774. 

51 C.J. p 813 note 5. 

98. Ark.—^Brown v. Buck, 16 S.W. 
195, 54 Ark. 453. 

99. Ind.—Fleming v. Greener, 90 N. 
E. 72, 73, 173 Ind. 260, 140 Am S R 
254, 87 N.E. 719, 21 AnmCas 969. 

51 C.J. p 813 note 7. 

1. Tenn.—Parris v. Tennessee Pow¬ 
er Co., 188 S.W. 1154, 136 Tenn. 
198. 

51 aJ. P 813 note 8. 

a Teanj —Parris v. Tennessee JPervr- 
er Co., supra. 

a HI—Arbuckie v. Illinois Mid¬ 
land R. Co., 81 III 429. 
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der a contract executed prior to its passage,"* al- i 
though the labor or materials were furnished after | 
the statute took effect.® On the other hand, it has 
been held that a hen may be had for labor, although 
the contract was entered into before the taking ef¬ 
fect of the lien law,® and that, although the contract 
IS entered into prior to the passage of such a statute, 
if the property subject to such lien viras not in exist¬ 
ence when the statute was enacted, but only comes j 
into existence afterward by labor and supphes fur- . 
nished under the contract, the person furnishing such 
labor and supplies is entitled to a lien under the 
statute, and that such application of the statute in¬ 
vades no right of property.*^ 

§ 269. - Applicability of General Lien 

Laws 

General lien laws have been held Inapplicable to 
liens against railroads, and, in the absence of a clear 
legislative intent to the contrary, a mechanics* lien law 
will not be construed to provide for Uens on railroad 
property. 

General lien laws have been held inapplicable to 
liens against railroads,® and, although a statute may 
expressly provide for such hens on a railroad,® or its 
language or intent may clearly include railroads,^® 
such construction will not be put on a general 
mechanics’ lien law unless the language of the 
statute clearly requires it to be done.^i 


§ 270. - Inception and Duration of Lien 

O^’dinanly a lien for labo«* and materials expended 
on a ra’lraad originates as an inchoate hen on the com¬ 
mencement of the work, and continues as such until 
perfecfted m the manner prescribed by statute. 

The commencement and duration of the lien are 
regulated by the statute.^- Ordinarily, the hen 
originates as an incipient or inchoate lien with the 
beginning of the or the deliver^' of the 

materials, as discussed infra § 273, and continues 
as such until perfected, in the manner prescribed, 
or until it is lost b}" a failure to comply with statu¬ 
tory requirements within the prescribed time.^® A 
provision that a hen shall cease to be operative in a 
certain time, if no steps are taken to enforce it, is ki 
the nature of a statute of limitations and is not 
available to defeat the lien unless pleaded.^® 

§ 271. - Contract with, or Consent of. 

Railroad 

As a general rule, privity of contract between the 
claimant and the railroad is essential to creation of a 
hen against the property of the latter. 

In the absence of a provision of the statute to 
the contraiy, privity of contract between the lien 
claimant and the railroad is essentia!,and the 
right to a hen does not arise merely because the 
alleged work or materials furnished inure to the 
benefit of the company.^® A contract, such as is 
required to support a laborer’s or mechanic’s hen, 
need not, unless the statute so requires, be express or 


4. Ark —Choctaw, etc., R. Co. v. 
Sullivan. 68 SW. 495, 70 Ark. 262. 

51 C J p 813 note 11. 

5. Mass.—Parker v. Massachusetts 
R Co, 115 Mass. 580. 

& Okl,—Midland Valley R Co. v. 
McLemore, 174 P. 1079, 73 OkL 102. 

7. Ky —^Knoxville, etc., R. Co. v. 
Hose, 26 S.W. 534, 16 K^Lu 9. 

R Mich—I>etroit Trust Co v. De¬ 
troit, etc., R. Co^ 124 N.W. 45, 169 
Mich. 443. 

51 C.J. p 814 note 16. 

BridfiTes 

(1) Under ordinary mechanics* 
lien laws a liez^ for work and ma¬ 
terials has been denied in respect of 
a railroad hrid^re.—Cleveland etc.* 
H. Co. T, Knickerbocker Trust Co., 
C C Ohio, 86 P. 73. 

(2) On the other hand, where a 
statute expressly speexfies a brids^e 
as suhfect to such a Uen, the statute 
has been construed as Indudingr a 
railroad bridge. 

Ohio.—Smith Bridge Co, ▼. Bowman, 
<% Ohto at 37, 53 AimR. 65-^Bow- 
man v. Sprin^eld, eta, R. Cou, 11 
duo Ctr.Ct. 54. 3 Ohio GfrJDda 39. j 


Wia—^Purtell v Chicago Forge, etc, 
Co,. 42 NW. 265. 74 Wis. 132. 

(3) Where there is a statute ex¬ 
pressly conferring a lien for work 
on a bridge, a laborer working on a 
railroad bridge may have a lien un¬ 
der the statute irrespective of the 
validity of other statutes giving 
liens on railroads.—Chapman v. 
Pennsylvania R. Co., 31 Ohio K-P,, 
N.S., 103. 

! Xsads and easement 

Kexther railroad conxpetmes' lands, 
nor easement granted by them to 
manufacturing company for con¬ 
struction of underpass to its plant, 
18 suh;iect to liens of subcontrac¬ 
tors and materialmen.—^McCXlntio 
Marshall Go. t. Psrd Motor Co, 236 
N.W, 793. 354 Mic^ 305, 73 JLILJEU 
807. 

9. N T.—Sohaghticoke Powder Co. \ 
V. Greenwich, etc., R, Oo., 76 K* K 
153, 183 K.T. 306, 11 AzmS-R. 751, 
2 LRJL.N.S.. 288. 

61 as. p S14 not. X8. 

Uh Or.--<»eoTge v. Oregon, eta, R. 
Co., 247 P. 780^ 118 Or. 502—Giant i 
Powder Ca v. Oregon Western R. j 

FSS 


Co, 117 P. 279, 59 Or 236, Ann. 
Cas 1913C 93. 

61 C.J. p S14 note 17. 

11. U S.—^Pennsylvania Steel Co. v. 
J R Potts Salt, etc, Co., Mich., 

1 63 P. 11, 11 CC.A. 11. 

51 C J. p 814 note 18. 

12. Ark—^Brown v. Buck, 16 SVT. 
195, 54 Ark. 453. 

51 CJ. p 814 note 19. 

13. Ill.—St- LfOuis, etc. R Co, v. 
Kerr, 38 27,E 688, 153 Ill 182 

61 GLJ. p 814 note 20. 

14. U.S.—Central Trust Co. v. Rich¬ 
mond, eta, R Co., Ky. 68 F 96. 15 
aCJL 273. 41 LRA. 45S. certio¬ 
rari denied 16 SCt 1199, 163 US 
679, 41 L Ed. 310. 

51 CJ. p 814 note 22. 

15. tr.S.—Central Trust €Sa t. 

Richmond, eta, R. Co, stupra. 

51 CJ. p 814 note 24. 

16. Tex.—^Hales v. San Antonio, etc, 
R. Ca. 288 SiW. 1106, 111 Tex;. 
434. 

17. Ark.—Tucker v. SI Liouis, eta, 
R. Co., 2f S.W. 376, 50 Ark. 81- 

51 CJ. p 814 Zfeote 27. 

18. Arkj—Tucker v. St. liouis, etc. 
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in writing, but may be oral or implied.^® A provi¬ 
sion in the principal contract, making certain re¬ 
quirements as to the form of subcontracts, is not 
applicable to agreements between the contractor 
and persons hired for manual, machine, or team 
labor.20 A hen which is created by statute in favor 
of certain classes of persons only cannot be created 
by an express agreement of the parties alone.-^ 

§ 272, - Nature and Purpose of Labor, 

Material, or Expenditure 

Tho right to a lien is ordinarily restricted to claims 
for tabor performed or materials furnished for use in 
the construction or repair of the railroad, or which, al¬ 
though not actually incorporated in the road, is neces¬ 
sary for the work. 

The right to a lien under statutes of the char¬ 
acter under consideration rests on the theory that 
the labor or materials have gone into the building of 
the road and to that extent added to its value, and, 
therefore, a lien for such labor and material should 
be given to him who does the one or furnishes the 
other.22 Accordingly, the right to such a lien is 
ordinarily restricted to claims for labor performed 
or materials furnished for use in the construction 
or repair of the road,23 or which, although not ac¬ 
tually incorporated in the road, is necessary for the 
work,2^ and a statute should not be extended to 
cases not reasonably within its intent,25 

In application of these rules, it has been held that 


a lien cannot be had for money expended in ac¬ 
quiring a right of way,26 paying salaries or expenses 
of a construction company,27 paying a commission 
for guaranteeing a contract of such company,2« or 
for hiring teams 29 It is also necessary that, in 
order that a person may be entitled to such a lien, 
the labor and materials be furnished in such a man¬ 
ner that the railroad company would be liable to pay 
the contractor or materialman for them 20 Such lien 
does not arise where the labor or material is fur¬ 
nished to a principal contractor in his individual 
capacity 31 A lien may be claimed for labor per¬ 
formed or material furnished on a part of the 
property only.®2 

Materials. The term “materials,^^ within the 
meaning of such a statute, ordinarily applies only 
to articles entering into the construction of the road 
and thereafter invisible except as they survive in 
tangible results.®® It does not apply to materials 
which, while used in the doing of the work, sur¬ 
vive its performance and remain the property of 
the owner,®^ or which only very remotely enter into 
the construction of the road,®® such as matenals 
furnished to be used in the erection of boarding 
houses for men and stables for horses.®® A lien for 
matenals cannot, it has been held, be had for camp 
equipment furnished to a subcontractor,®^ or for 
teams,®® or tools®® used on the work, or for the 
rental thereof,^® or for medical services rendered, 
or for clothing or board furnished to laborers,^® or 


19. Iowa—Nielson v, Iowa Eastern 
R Co., 1 NW. 434, 51 Iowa 184, 
33 Am-R. 124 

20. Mo —Rankin v Atchison, etc., 
R Co., 129 SW, 765, 160 MoApp. 
32 

21. Tex.—^Texas, etc, R Co v. Me- 
Caughey. 62 Tex 371. 

51 C J. p 816 note 31. 

22 . Ind—Cincinnati, etc, R Co. v. 
Shera, 73 N.E. 293, 36 Ind.App 
315. 

61 O.J. P 815 note 32. 

23. Ark.—St. Louis, etc., R. Co. v. 
Rogers. 79 SW. 794. 72 Ark. 270. 

51 C. J. p 816 note 33. 

24. Ind.—^Dean v. Reynolds, 39 N.E. 
763. 12 Ind.App. 97. 

61 C.J. p 816 note 34. 

25. N C.—Glazener v. Gloucester 
Lumber Co., 83 S.Eu 696, 167 N.C. 
676. 

51 C.J. p 815 note 35 

26. IT.S.—^Richmond, eta. Constr 
Co. V. Richmond, etc., R. Co., Ky., 
68 P. 106, 15 C.CA, 289, 34 L.RJL 
625, certiorari denied 16 SCt. 1199, 
163 US. 679, 41 LEd. 310. 

27. U.S.—^Richmond, eta, Constr. Ca 
T. Richmond, eta, R. Co., supra. 


28. U.S —^Richmond, eta, Constr. 

Co. V. Richmond, eta, R. Co, su¬ 
pra 

29. Ark—St. Louis, eta, R. Co. v. 
Love, 86 S.W. 395, 74 Ark. 628 

51 C J. p 815 note 39. 

30. TJ S.—Central Trust Co. v. 
Bridges, Tenn., 57 F, 763, 6 CCA- 
539. 

51 C.J. p 815 note 40. 

31. U.S.—Central Trust Co. r. 

Bndges, supra 

Xden for 3dre of machinery and 
eguipmant 

Owner hiring machinery and 
equipment to construction company 
for stipulated price to he used ex- 
duaively by construction company in 
grading railway roadbed under con¬ 
tract with railroad was not entitled 
to lien for hire on zisjlroad'a prop¬ 
erty.—Southwestern Z>redging Cor¬ 
poration V. Chicago, R. L & P, Ry. 
Co., 32 P.Sd 274, 168 OkL .217. 

32. Idaho —Naylor v. Lewiston, 

eta. R. Co., 96 P. 578, 14 Idaho 
789 

33. Ohio.—Pennsylvania Co. v. Me- 
haffey. 80 N.E, 177, 75 Ohio St. 
432, 116 AmSJR, 746. 

51 C. J. p 816 note 43. 
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34. Ark.—St. Louis, eta, R Co. v. 
Love, 86 SW. 395, 74 Ark. 528. 

51 C.J. p 816 note 44. 

35. Ry.—Carson v. Shelton, 107 S, 
W. 793, 32 Ky.L 1083, 15 L.RA., 
N.S., 609. 

51 C J. p 816 note 45. 

36. Neb.—Stewart-Chute Lumber Co. 
T Missouri Paa R. Co., 49 N.W 
769, 33 Neb 29. 

Tenn—^Luttrell v. Knoxville, eta, 
R. Co., 105 S.W. 665. 119 Tenn. 462. 
123 Am.SR. 737. 

37. Wash.—^Tsutakawa v. Kumamo¬ 
to. 101 P. 869, 102 P. 76$, 63 Wash. 
231. 

38. Okl.—Kansas City Southern R. 
Co. V. Reinman, 162 P. 726, 63 
OkL 69. 

61 C.J. p 816 note 48- 
89. Tex.—Waters-Plerce Oil Co. v. 
U. S., eta. Trust Co, 99 S.W. 212 , 
44 Tex.Civ.App. 397. 

51 C.J. p 816 note 49. 

40. Or,—George v. Oregon, eta, B. 

Co., 247 P. 780. 118 Or. 602. 

4L U.S.—Newgass v. Atlantic, eta, 
R. Co., CC.Va., 66 F. 676. 

42. Ind.—^Ferguson v, Despo, 34 N. 

E. 675, 8 IndJ^pp. 523. 

51 a J. p 816 note 62. 
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for groceries and provisions furnished to a sub¬ 
contractor,or for food furnished for teams,or 
for lubricating or illuminating oil for running the 
road,^5 or for coal furnished and used in the opera¬ 
tion of machinery employed in railroad construction 
by the contractor,although as to this last preposi¬ 
tion there is also authority to the contrary.^" On 
the other hand, under a statute conferring a lien for 
materials, a hen may be had for tools which are 
used and consumed in the construction of a worlv,^^ 
or for blasting powder and explosives used in the 
work, 49 or for lumber used in making forms for 
concrete work.^o 

Materials, supplies, or other articles. Under a 
statute conferring a lien on persons furnishing ma¬ 
terials, supplies, or other articles necessary to the 
operation of a railroad, a railroad company may 
acquire a hen against another railroad for the use 
and hire of cars and equipment,^! for coal,®^ for 
material used in repairing cars,53 for the rental of 
a -water tank, 54 for tanffs,55 for material used in 
maintaining and operating a station,56 but not for 
premiums on policies of fire insurance covering rail¬ 
road property.57 

Labor and wages. The term “labor*’ applies to 
manual labor of persons employedss A foreman 
or superintendent, who performs some manual la¬ 
bor may be entitled to a lien as a laborer,53 as may 
copartners who have entered into a contract for 
grading, upon which they work personally and em¬ 


ploy teams and tools owned by them and also em¬ 
ploy a number of laborers.®^ Legal services ren¬ 
dered by counsel cannot be regarded as labor -with¬ 
in the meaning of a lien statute.®^ Under a stat¬ 
ute making amounts due employees for wages a hen 
on the property of the railroad, one railroad is not 
entitled to a hen against the property of another 
railroad for the services of its agents and employees 
in the maintenance and operation of a joint sta¬ 
tion,®- or for labor in repairing cars belonging to 
such other rail road,or for an amount claimed for 
the switching of cars.®* Where an employee is en¬ 
titled to a hen for compensation, he may have a hen 
for expenses which are a part of his agreed com¬ 
pensation ®5 

Profits. Under a statute giving a lien for labor 
performed and matenals furnished, a contractor is 
entitled to a lien for his profit or compensation for 
the labor performed and material furnished.®® 

§ 273. - DeKvery and Use of Materials 

The right to 3t lien against railroad property for 
matenals ordinarily arises on their delivery. 

The right to a hen for materials furnished arises 
as soon as the matenals are delivered,®’ regardless 
of whether they are actually used in the construction 
of the road.®® On the other hand, there can be no 
hen for materials contracted for and prepared but 
never delivered;®® nor can a contractor have a lien 


43. Wash—Tsutokawa v, Kumamo¬ 
to. 101 P 869, 102 p. 766. 63 Wash. 
231. 

SI C.J p 816 note 53. 

44. Mich —Dudley v. Toledo, etc., 
R Co. 32 NW 884, 65 Mich. 655 

51 C J p 816 note 54 

45. U S —Central Trust Co v Tex¬ 
as, etc., R Co, C C Mo, 23 F 703. 

Tex—^Waters-Pierce Oil Co v U, S, 
etc , Trust Co, 99 S W. 212, 44 Tex. 
CivApp 397 

46. Ind—Cincinnati, etc. R. Co. v 
Shera, 73 N E 293, 36 Ind App. 315. 

Wis—Camegrie Fuel Co v Interstate 
Transfer R Co . 160 N W, 1046. 165 
Wis 46, L.RA.1917C 580 

47. Tenn.—Consolidated Engineer^ 

ing Co. V. Wedow. 289 SW 607, 
154 Tenn. 358. d sai^proving Bon 
Air Coal, etc. Co v Lewisburg. 
etc, R. Oo„ 4 TennCCAu 37. 

48. Idaho —^Naylor v Le-^ston, 

etc., R Co, 96 P. 573. 14 Idaho 789. 

49m U S —Giant Powder Co. v. Ore¬ 
gon Pac. R. Co. aC Or., 42 F. 470, 
8 LRA 7G0 

51 C J. p 816 note 69. 

SO. Tenn—Cohn v. Walker Qonstr 
Co., 175 SW. 5Se, 131 Tenn. 446. 


51. Ga —Baltimore Trust Co v. 
Seaboard Air-Line R Co, 99 S E 
867, 149 Ga 260, certiorari denied 
40 set 16, 250 US 673, 63 LEd 
1200—^Valdosta, etc, R Co v At¬ 
lantic Coast Line R. Co., 98 SE 
465. 148 Qa. 842. 

53. Ga—Baltimore Trust Co v. Sea¬ 
board Air-Line R. Co, 99 S E 867, 
149 Ga. 260, certiorari denied 40 S 
Ct 16. 250 US. 673, 63 LuEd. 1200. 

53. Ga —^Baltimore Trust Co v. Sea¬ 
board Air-Line R Co,, supra. 

54. Ga—Baltimore Trust Co v. Sea¬ 
board Air-Lme R Co, supra. 

55. Qa—^Baltimore Trust Co. ▼ Sea¬ 
board Air-Line R. Co., supra. 

56. Ga —Baltimore Trust Co. v Sea¬ 
board Air-Line R. Co., supra. 

57. Ga—Jones v. Peeples, 89 SE 
195, 146 Ga. 335. 

58. Mich.—^Dudley v, Toledo, etc., R. 
Co., 32 N.W. 884. 66 Mich. 655. 

51 aJ p 816 note 69. 

66 . Idaho —Naylor v. XiSwiston. cto, 
R Co., 96 P. 673, 14 Idaho 789. 

Tex-—^Texas Bldg. Co. v- ColLns, Civ. 
App.. 187 SW 404. 

eOw Tex.—Texan Bldg. Co. v, Col¬ 
lins. supra. 


61. U S —^Richmond, etc., Constr. 
Co. V. Richmond, etc, R Co. Ky, 
68 P 105. 15 CCA. 289, 34 L.RA- 
635. certiorari denied 16 S.Ct 1199, 
163 U.S. 679, 41 LEd. 310. 

62. Ga—^Baltimore Trust Co. v. 
Seaboard Air-Line R Co., 99 SE. 
867, 149 Ga. 260, certiorari den.ed 
40 set 16, 250 U.S. 673. 63 LEd, 
1200 

63. Ga—^Baltimore Trust Co. v. 
Seaboard Air-Line R. Co. supra 

64. Ga—^Valdosta, etc., R Co. v, At¬ 
lantic Coast Line R. Co, 98 SE 
465. 148 Ga 842. 

65. Colo —Chicago State Bank v 
Plummer, 129 P 819. 54 Colo. 144 

66 . Idaho —^Naylor v. Lewiston, etc., 
R. Co.. 96 P. 578, 14 Idaho 789 

51 C J. p 817 note 77. 

67. Keb. —Stewart-Chute Lumber 
Co- V. Missouri Pac. JL Co., 44 N. 
W. 47, 28 Neb 39. 

61 GLJ. p 817 note 78. 

68. Tenn.—Luttrell v. Biioxville. 
etc, R. Co., 105 S-W. 56S, 119 Tenn. 
452, 123 Am.S R. 737. 

51 aj p 817 note 79. 

89. U S.—Richmond, etc. Constr. 
Co. V. Richmond, etc., R- Co., Ky., 
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for material lost by his negligence, although the 
title to it had passed to the company.^® 

§ 274. - Place of Performance or Deliv¬ 

ery 

Ordinarily the right to a lien attaches to the whole, 
continuous line of railroad where the labor or mate<'!a1 
was furnished in two or more counties, and ts not con* 
fined to the property in any one county. 

The right to a lien is not confined to one county 
where the labor or material is furnished in two or 
more counties; but it fastens on the enure and con¬ 
tinuous line of the road, and may be enforced m 
any of the counties through which the road runs.^^ 
Under some statutes it is not essential to the en¬ 
forcement of the hen within a particular state that 
the labor be performed or the materials delivered 

within that state 

§ 275. -Time of Furnishing of Labor or 

Material 

There can be no Hen for Items of claims not ac¬ 
cruing within a period set by statute within which 
claims must accrue in order to be lienable. 

Where a statute provides the period within which 
the claim must arise in order that it may be lienable, 
a hen cannot be had for items of claims not ac¬ 
cruing within that period.^* 

§ 276. — Amount of Lien 

A claimant cannot become entitled to a lien for an 
amount greater than that due him under his contract. 

The lien claimant cannot, in any event, be enti¬ 
tled to a hen for more than the amotmt due him 
under his contract.74 Where a lien is afforded to 
subcontractors to the extent and value of the work 
and labor performed or materials furnished, the 
railroad is liable only for the value of the work 
and material, no matter what may be the price fixed 
by the contract between the principal contractor and 


subcontractor.'^^ Wliere the statute provides that 
the liens of subcontractors, laborers, and material- 
men shall not in the aggregate be for a greater 
amount than the contract price of the original con¬ 
tractor, and there are several subcontractors enti¬ 
tled to liens, the contract price should be apportioned 
among all of them according to the whole amount 
of their lienable claims, w'hether or not actually per¬ 
fected."^® 

§ 277. - Necessity of Indebtedness of 

Railroad to Principal Contractor; 
Effect of Payments 

Under some statutes a subcontractor Is not entitled 
to a lien unless it appears that there is something due 
or to become due from the railroad to the principal 
contractor when the lien is formally perfected. 

Where the statute provides that the railroad shall 
not be liable for any greater sum than the amount 
actually due by the corporation to the original con¬ 
tractor, in order that a subcontractor may be entitled 
to a lien it must appear that there is something due 
or to become due the original contractor,at the 
time of the giving of notice or the taking of other 
steps necessary to perfect the henJ® Where a stat¬ 
ute confers a direct hen on a subcontractor, la¬ 
borer, or materialman, it attaches on compliance wuth 
the statutory requirements without regard to pay¬ 
ments which have b,een made to the principal con¬ 
tractor,'^® and, after it has attached, it cannot be 
defeated by a payment to the contractor;®® and, 
where, imder the statute, it attaches to the sum due 
at the time notice is given and to sums accruing 
thereafter, the rights of one furnishing material to 
a subcontractor are to be determined by the state of 
accounts between the railroad and the pnncipal 
contractor, and not of the account between the con¬ 
tractor and subcontractor,although as to this 
there is also authonty to the contrary.®^ The fact 


F. 105, 15 C.C«A- 2S9, 34 LRA. 
625, certiorari denied 16 S.Ct. 1199, 
163 U.S. 679, 41 LFd. 310. 

70- tr.S.—^Rlcbmond, etc., Constr. 
Co. V. Riobmond. etc., IL Co., su¬ 
pra. 

71- Ind.—^Midland R Co. v. Wilooz, 
12 NE. 506, 122 Ind. 34. 

51 C.J. p 817 note 82. 

72. Minn*—Thompson v. St. Paul 
City R Co., 47 N.W. 259, 45 Miinn 
13. 

61 C J. P 817 note 83. 

73. Ga.—Baltimore Trust Go- v. 
Seaboard Air-liine H. Co., 99 SE 
867, 149 Ga. 260, certiorari denied 
40 set. 16, 250 U.S. 673, 63 LB± 
1200. 

51 OJr. p 817 note 84. 


74. Iowa.—^Beach v Wakefield, 76 
N.W. 688, 78 NW. 197, 107 Iowa 
567. 

51 C.J. p 817 note 85. 

75- Ind.—Chapman v, Elgin, etc., R 
Co., 39 N.B. 289, 11 IndJ^pp. 632. 

51 C J. p 817 note 87. 

78. U S.—Central Trust Co. v. Rich¬ 
mond, etc., R Co, Ky., 68 P. 90, 
15 C.CA 273. 41 LRA. 458, cer¬ 
tiorari denied 16 S.Ct. 1199, 163 
U S. 679, 41 L.Bd 310 

51 C.J. p 817 notes 88, 89 

77. U.S.—Central Trust Co v. 

Bridges, Tenn., 57 F. 753, 6 C.CLA. 
539. 

51 C.J. p 818 note 91. 
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78- Or—Coleman v- Oregonian R 
Co.. 35 P. 666. 25 Or. 286. 

61 C.J. p 818 note 92. 

79. U.S,—Central Trust Co. v. 

Richmond, Ky, 68 F. 90, 15 CC 
A. 273. 41 LRA 458, certiorari 
denied 16 S.Ct 1199, 163 US. 679, 
41 L.Ed. 310. 

51 C.J. p 818 note 94. 

Proceedings to protect lien see in¬ 
fra S 280. 

80. Ind,—^Indiana, etc, R Cow ▼. 
Larrew, SO N.E. 517, 130 Ind. 368. 

81. N.C.—^Atlas Powder Co. v Den¬ 
ton, 97 S E 372, 176 N.a 426. 

82. S.D.—Congdon, etc, Hardware 
Co. V. Grand Island, etc., R Co., 86 
N.W. 633. 14 SD. 575. 

51 C.J. p 818 note 97. 
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that the railroad has paid to the contractor an 
amount exceeding that which is claimed by the sub¬ 
contractor 'Will not prevent the subcontractor from 
acquiring a hen on an unpaid balance due from the 
railroad to the contractor Where a payment by 
the contractor to the subcontractor is made directly 
from moneys pa.d by the railroad, it should be ap¬ 
plied to henable items of the subcontractor's ac- 
count.s** 

§ 278. -Property Subject to Lien 

A I'en for labor and materials ordinarily attaches 
to the whole road or the whole proceeds of a sale there- 
cf; but the particular kind of railroad property included 
as licnable will depend on the provisions of the statute 
Invoked. 

As a general rule a statutory lien for labor and 
materials furnished to a railroad company attaches 
to the entire road or the proceeds of a sale there¬ 
of,-^ and cannot be enforced against a separate part 
of the road,®^ although such part may be all of the 
road which the lienor constructed or aided to con¬ 
struct This rule, however, is subject to the 
modification that the hen extends only to the com¬ 
pleted portion of the road,®® and not to a projected 
portion to be completed thereafter;®® but the fact 
that the road as projected when the labor and ma- 
tena!s are furnished is not fully completed vi’ill not 
defeat the lien.®® Likewise the Hen extends only 
to the interest in the road of the company by which 
the laborer or mechanic is employed.®^ Although 
the railroad has an interest less than a fee-simple 
title, It may be subject to a lien.®^ 

A Hen, conferred by a statute, attaches only to the 
property to which it is confined by the language of 
tlie statute.®® Except where the statute provides 
otherwise,®** such lien attaches only to real estate, 


( and does not attach to the rolling stock and other 
movables belonging to the company;®® nor does it 
attach to the franchise of the company.®^ Under a 
statute providing that the Hen shall attach to all 
property of the railroad, real, personal, and mixed, 
it attaches to the rolling stock.®® 

§ 279. -Persons Entitled to Liens 

a In general 
b Contractors 
c Subcontractors 

d. Persons employed by, or otherwise 

dealing with, subcontractors 

e. Laborers and others rendering services 

f. Assignees or purchasers of claims 

a. In. General 

Only the persons specified by the statute are entitled 
to claim a statutory lien against railroad property for 
labor or materials. 

The persons who may claim a statutory Hen for 
labor or material are to be determined by the 
proper construction of the statute under which the 
Hen 15 claimed, and, unless claimant is within the 
class designated by the statutory provision under 
which he claims a Hen, he is not entitled to such 
hen.®® A mere creditor of one entitled to such a 
Hen has no nght to the hen, although money loaned 
by him may have been used to furnish the materials 
supplied to the railroad company.^ 

b. Contractors 

Statutes creating liens In favor of laborers and ma¬ 
terialmen have been construed not to apply in favor of 
contractors for the furnishing of labor and materials. 

Statutes creating Kens in favor of laborers and 
materialmen have been construed not to apply m 


83. Wa^h—^Barbo v. Noms, 246 P. 
414. 138 Wash. 627. 

at Wash —Barbo v. Norris, supra. 

85. Ind.—^Farmers’ Loan & Trust 
Co. V. Canada, etc. H Co.. 26 NS 
784, 127 IndL 250, 11 LB A. 740. 

B1 C J. p 818 note 2. 

86 . Mo.—Cranston v. Union Trust 
Co,. 75 Mo. 23. 

51 CJT. p 818 note 3. 

87. Ga.—spanners' Loan & Trust Co 

V. Candler, 13 aB 660, 87 Ga. 241. 
« 

88 . Iowa.—Neilson v. Iowa Eastern 
R. Co., 1 N.W. 434, 51 Iowa 184. S3 
Ani.B. 124, 3 N.W. 779. 61 Iowa 
714. 

86 Iowa.—Neilson v. Iowa Eastern 
B Co., supra. 
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51 C J p 819 note 8. | 

92. Idaho.—^Naylor v, Lewiston, ; 
etc., B. Co. 96 P. 573, 14 Idaho 
7S9. 

98. Tex.—Concho, etc., R. Co. v. 
Bonnedy. Civ.App, 146 S.W. 345. I 

51 C J. p 818 note L | 

9t Ark.—Brown v. Buclc, 16 S.W 
195, 54 Ark. 453. 

51 C.J p 819 note 10. 

96. Iowa.—^Nielson v. Iowa Eastern 
R. Co„ 3 N.W. 779, 51 Iowa 71t 

96. Iowa.—Nielson r. Iowa Eastern 
R. Co, 1 N.W. 434, 51 Iowa 184, 33 
Am-B. 124, 3 N.W. 779, 51 Iowa 
714. 

61 C.J. P 819 note 12. 

Iowa,—^Nielson t. Iowa Eastern 
R. Co., 3 N.W, 779, 61 lowa 71t 
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Mo.—Bethune v Cleveland, etc., R 
Co., 51 S.W, 466, 149 Mo 5J7. 

98- Or.—Georsre v. Oregon, etc, B. 

Co., 247 P. 780, 118 Or. 502. 

99. Iowa.—Templin v. Chicago, etc., 
B Co., 35 N.W. 634, 73 Iowa 64S, 

51 C J p 819 note 17. 

Person fumishitk^ Tnaterial to ooiu 
tractor 

Statutory hen granted to all per¬ 
sons furnishing materials entering 
into construction, maintenance, or 
repair of permanent railroad bed is 
limited to those supplying materi¬ 
als directly to railroads, and is not 
extended to those furnishing materi¬ 
als to contractors—Southern Coal 
Co. V. B. A P Const. Co., 133 So 491, 
IB La.App. 213 

1 . N.T.—^Fowler v. Buffalo, etc., R. 
Co., Sheld 525. 

Term.—^Mellon v. Morristown, etc., 
R. Co., ChApp., 35 SW 464, 
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favor of contractors for the furnishing of labor and 
materials 2 However, contractors for the perform¬ 
ance of work, including the furnishing of labor and 
materials, have been held to be within the intent of 
statutes conferring hens on anyone who shall per¬ 
form any labor on, or for the benefit of, any rail¬ 
road,^ or on any mechanic, builder, artisan, work¬ 
man, laborer, or other person who shall perform any 
work on any railroad,^ or on mechanics, laborers, 
and operatives.® Where the statute provides that 
all persons who furnish labor, material, or teams 
shall be entitled to a lien, a contractor for the fur¬ 
nishing of labor, etc, may be entitled to a lien.® 

Who are contractors. A contractor within the 
meaning of a statutory provision giving such lien to 
contractors is one who furnishes labor or materials 
under a contract directly with the railroad company 
or through a duly authorized officer or agent. 

c. Subcontractors 

A subcontractor must bring himself within the terms 
of the lien statute in order to acquire a lien on railroad 
property. 

A subcontractor, in order to acquire a lien, must 
bring himself within the provisions of a statute ap¬ 
plicable to subcontractors,® and can have no lien 
under a statute providing for contractors only.® 
While it has been held that a subcontractor may have 
a lien under a statute confernng a lien on any me¬ 
chanic, builder, artisan, workman, laborer, or other 
person who shall perform any work on any railroad,^® 
or a statute conferring a hen on mechanics, laborers, 
and operatives,^! it has been held to the contrary 
that subcontractors are not within the scope of the 
title of an act relating to the liens of mechanics, 
laborers, and materialmen,!® and that a subcon¬ 


tractor procuring work to be done through the labor 
of others does not come within the provisions of a 
statute imposing a hen on railroad property for the 
protection of laborers and mechanics who may per¬ 
form -work with teams or tools in its construction or 
repair,!® although he may have a lien for his owti 
personal services and that of his teams and tools, 
as discussed infra subdivision e of the current sec¬ 
tion. 

Who are subcontractors. A subcontractor, w-ithin 
the meaning of these statutes, is one who furnishes 
labor or material under a contract with the pnncipal 
contractor.!^ One who merely hires or rents tools 
or equipment to one employed on the work does not 
thereby become a subcontractor and entitled to a hen 
for the value of the use of the tools or equipment ;!5 
nor is a person performing labor rendered a subcon¬ 
tractor because of the fact that his compensation is 
fiixed by units of work performed.!® 

d. Persons Employed by, or Otherwise Dealing 
with. Subcontractors 

Some statutes providing for liens on railroad prop, 
erty, while including subcontractors or persons furnish¬ 
ing labor or materials to the principal contractor, do not 
embrace one who furnishes labor or materials under a 
contract with a subcontractor, but other statutes ex¬ 
tend the benefit of the lien to such persons. 

TheSre is some conflict among the authorities as 
to whether railroad lien laws protect only those deal¬ 
ing with a contractor or his subcontractor, or wheth¬ 
er they extend to those dealing with a subcon¬ 
tractor of any degree.!!' Some statutes, w-hile in¬ 
cluding subcontractors or persons furnishing labor 
or materials to the principal contractor, do not em¬ 
brace one who furnishes labor or materials under 
a contract with a subcontractor.!® Under other stat- 


2. Ark—^Little Rock, etc., R. Co. v 
Spencer, 47 SW 196, 66 Ark. 183, 
42 L.R.A. 334 

51 C.J. p S19 note 19. 

3. U.S—Couper v Gaboury, Fla., 69 
F. 7,16 aC.A. 112. 

4. Okl —Wa.naa« City Southern R. 
Co. v, Tansey, 139 P. 267, 41 OfcU 
643—^Kansas City Southern R Co- 
V Wallace, 132 P. 908, 38 Okl 233, 
46 L 1 RA..NS, 112. 

5. Tex.—Hales v. San Antonio, etc., 
R. Co., 238 S.W. 1106, 111 Tex 434. 

61 C.J. p 819 note 22. 

6 ; U.S — ^Tod V. Kentucky Union R. 
Co, Ky. 62 P. 241, 3 C.CA. 60. 18 
LiRA. 305. 

7- Idaho—Naylor v. Liewiston, etc, 
R Co, 96 P 573. 14 Idaho 789 

61 C.J p 819 note 24. 

& Iowa.—Teznplin v Chicago, etc, 
R. Co., 36 N.W 634, 73 Iowa 648. 


Boad contraotor 

Under lien statute, road contrac¬ 
tor who furnished principal contrac¬ 
tor with steam shovel engineer and 
fireman used in gradlngr and con¬ 
struction of railroad right of way 
had lien against railroad company 
for work and labor done.—Algiers, 
Winslow & Western Ry. Go v. 
Foulkes Contracting Co, 200 NE 
438, 101 Ind App 632 

9. Ark —Tucker v. St Louis, etc., R 
Co, 26 S W 376, 59 Ark. 81 

51 C.J. p 820 note 26. 

10 . Okl.—^Kansas City Southern B 
Co. V. Tansey, 139 P 267. 41 Okl 
643—^Kansas City Southern R Co 
V. Wallace, 132 P 908, 38 Okl. 233. 
46 LRA.N.S, 112 

11. Xa Texas 

CD The text rule has been fol¬ 
lowed,—Cisco, etc, R Co. V. Diefen- 
derfer, Civ^App., 13 SW.2d 126. 

( 2 ) There Is also authority to the 
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contrary—ICrakauer v. Locke, 25 S 
W 700, 6 Tex Civ App. 446 
12 - Ind—Cleveland, etc, R Co. v 
De Frees, 87 NE. 722, 173 Ind. 717 
13. Tex—^Pt Worth, etc, R Co v 
Read, Cxv.App, 140 S W. 111. 

61 C J. P 820 note 30. 

14k Neb.—Owen v ducago, etc, R 
Co, 126 NW. 668 , 86 Neb 861. 
61C.J p 820 note 32. 

15 Cal—^Wood V El Dorado Lum¬ 
ber Co, 94 P. 877, 163 Cal. 230. 126 
AmS.R SO. 16 L.RA,NS., 585, 16 
AnnCas. 382 

16. Tex.—^Pt Worth, etc, R. Co v. 
Read, Civ App, 154 S.W. 1027. 

61 C.J. P 820 note 34. 

17. Ky—I. Du Pont de Nemours 
Powder Co. v. Louisville, etc, R. 
Co. 156 SW. 116, 163 Ky. 693 

18. Fla—^Howard v. Moore, 20 Fla. 
163 

51 C.J p S20 note 35. 
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utes, however, the hen is extended to subcontractors 
of the second,or even third,-3 degree, and to per¬ 
sons doing labor for, or furnishing material to, ei¬ 
ther of these 21 Where the statute requires the 
lien to be based on a contract with, or approved by, 
the railroad, one furnishing material under a con¬ 
tract with a third person having a contract with a 
subcontractor tmder the original contractor must 
show that the railroad approved the contract be¬ 
tween himself and the third person 22 One employed 
by a construction company may be regarded as em¬ 
ployed at the instance of a contractor of the rail¬ 
way company, although the construction company 
was chartered and did considerable work before the 
railroad company obtained its charter, where the 
contract between the construction and the railroad 
companies covered the entire ivork of grading the 
road and thus related back, making the construction 
company the contractor of the railroad company 
from the beginning 23 

e. Laborers and Others Bendering Services 

While some lien laws are broad enough to provide 
Uens for all persons furnishing valuable services to a 
railroad, ordinarily the terms of the statute are such 
that the lien Is restricted to those furnishing manual 
labor. 

Some statutes conferring liens of the character 
under consideration are suffiaently broad in their 
terms to include all persons rendering valuable serv¬ 
ices from which the railroad receives a benefit^^ 
However, statutes affording a lien to persons per¬ 
forming labor or services are ordinarily construed to 
include only persons other than officers, managers, or 
general superintendents,25 and to be intended to pro¬ 
vide liens for those who actually perform manual 
labor, in the construction, repair, or operation of the 
road.25 


Under the phraseology of the statute involved, and 
the construction placed thereon by the court, the rail¬ 
road lien law's have been held to include the fore¬ 
man or superintendent of a gang of laborers en¬ 
gaged in construction or repair 'work,27 a civil en¬ 
gineer,or a bookkeeper but have been held 
not to extend to one who merely has charge of the 
company’s office and of the receipts and who keeps 
in a book the time of the workmen as handed to 
him .20 The term “laborer” does not extend to con¬ 
tractors or subcontractors who supply laborers and 
teams,31 even though they personally expend labor 
writh that of the laborers employed by thenL®^ A 
teamster is a laborer as far as his own personal 
services are concerned,3 3 but has been held not to be 
such with respect to the use of his team.34 He may, 
however, have a hen for his wages for himself and 
the team which he uses, where the statute provides 
that laborers w-ho have performed labor or work 
with teams, to w^hom wages are due for such w^rk 
or for the w’ork of the team employed, shall have 
a lien.35 Where the statute permits a lien in favor 
of claimant only for his own personal services and 
that of his teams and tools, a claimant must not 
intermingle with his claims for labor, tools, and 
teams fumisbed by other persons.36 

f. Assignees or Pnrchaseirs of Claims 

Some authorities have held that liens against rail¬ 
road property for labor and materials are personal and 
nonassignable, while other authorities have held such 
liens to be assignable. 

Although some authorities have held that liens of 
the character under consideration are personal rights 
which are not assignable at law, 37 other authorities 
have held that, in the absence of a statute so pro¬ 
viding, such liens may be assigned so as to entitle 


19. Minn—^Perry v. Duluth Trans¬ 
fer R. Co. 57 N.W. 792, 56 Minn. 
306. 

51 CJ. p 820 note 36. 

30. Mont.—Eccleston v. Hettingr, 42 
P. 105, 17 Mont 88. 

51 G.J. p 820 note 37. 

31. Ky.—Grigsby v. LiexinSTton B 
Ry. Co, 163 SW. 232, 152 Ky. 164 

61 C.J p 820 note 38. 

83. Conn.—Allingr v. Cheshire St. R. 

Co., 75 A 143, 83 Conn. 82. 

51 C.J. p 820 note 39. , 

83. Tex—Gulf, eta, R. Co. v. Win¬ 
der, 63 S.W. 1043, 26 Tex.GivJLpP 
263. 

3t Mo.r—Van Frank v. St. lUouls, 
eta, R. Co., 67 S.W. 688, 93 Mo. 
App. 412. 

51 CJ. p 821 note 41. 

38. N.Y,—Wick v. Ft Plain, eta, R. 
Co, 59 N.T.S. 479, 27 App-Dir. 577. 


Tenn—^McDonald v. Charleston, eta, 
R. Co, 24 S.W. 252, 93 Tenn. 281. 

86 . IJS.—Gilchnst v. Helena, eta, 
R. Co., C.C.Mont, 68 P. 70S, 

51 C.J. p 821 note 43. 

Nature and purpose of labor or ma¬ 
terials as affectinsr rig:ht to lien 
see supra $ 272. 

37. Ark—St Louis, etc., B. Co. v. 
Love. 86 SW. 396, 74 Ark. 528. 

51 CJ*. p 821 note 45. 

38. XT S.—Central Trust Ca v. Rich¬ 
mond, eta, B. Co, CCXKy., 54 F. 
723, certiorari denied 16 &Ct 1199, 
163 U.S. 679, 41 L.Bd. 319. 

51 CLJ. p 821 note 46. 

89. NY—Wick V. Ft Plain, eta, R. 

Co., 60 N.Y.S 479, 27 App45iv. 677. 
51 ax p 821 note 47. 


Springs, eta, R. Co, CCMont, 
68 F 708. 

31* U.S.—Tod V. Kentucky TTmon 
R. Co., Ky, 52 F. 241, 3 C.CA. 60, 
18 L.RA. 306. 

51 ax p 821 note 49. 

32. Me—^Rogers v Dexter, eta, R. 
Co.. 27 A- 267, 85 Me 372. 21 L R. 

A. 528. 

33. Kan—Mann v. Burt 10 P. 95, 
35 Kan 10 

34. Kan.—^Mann v. Burt, supra. 

61 C X p 821 note 52. 

35. Tex,—Cisco, eta, R. Co. v. Die- 
fenderfer, Civ.App, 278 S W. 267, 

51 ax p 821 note 53. 

3& Tex—Cisco, eta, R. Co. v. Die- 
fenderfer, supra. 

37. Ark.—Dano v. Mississippi, etc, 

B. Co., 27 Ark. 564. 

51 CJ. p 821 note 55. 


80 . U.S<.—Gilchnst t. IBCelena Hot 
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the assignees to enforce them under the statute,38 
Under some statutes it has been held that, where the 
lien is inchoate, and all the statutory requirements 
have not been complied -with, it cannot be assigned so 
as to entitle the assignee to perfect or create the 
lien by complying with such requirements but 
after the hen has once been perfected it may be as¬ 
signed so as to entitle the assignee to enforce 

Under the view that the nght to a hen is personal 
and not assignable, one who pays off hen claims and 
takes up the certificate of indebtedness does not ac¬ 
quire a lien,'*^ even though he does so at the request 
of the railroad company.^^ Under the view that the 
right to a lien is not personal and is assignable, the 
lien passes with an assignment of the contract or 
evidences of the lien indebtedness,^® such as laborers’ 
time checks.^^ One who, under agreement with the 
contractor, furnishes money for the payment of la¬ 
borers’ claims and to whom drafts or checks drawn 
by the contractor, payable to the laborers, are in¬ 
dorsed \\nthout recourse, does not become an equita¬ 
ble assignee of the laborers’ lien,'^5 nor is he sub¬ 
rogated to the laborer’s lien.^® 

§ 230. - Proceedings to Perfect Lien 

a. In general 

b. Filing and notice 

c. Successive or amended statements 

a. In General 

In order to perfect a valid and enforceable lien 
superior to other liens on railroad property, it is neces¬ 
sary that the lien claimarM should at least substantially 
comply with all the statutory requirements and take all 
the steps required by statute. 

Although the doing of work and furnishing of 
materials give an inchoate lien or right to acquire a 
lien on railroad property, as discussed supra § 270, 
in order to perfect a valid and enforceable lien 


superior to other hens, it is necessan- that the hen 
claimant should at least substantially comply with 
all the statutory requirements and take all the steps 
required by the statute>^ 

b. Filing aitd Notice 

(1) In general 

(2) Time 

(3) Contents 

(1) In General 

Where the staitute so requires a claimant of a lien 
on railroad property must file or record his claim at the 
place specified and within the time fixed. 

In the absence of a statutory requirement, the no¬ 
tice of or recordation of a hen is not essential to 
its preservation,^® but, where a statute so requires. 
It has been held that it is essential that the lien 
claimant shall file or record his claim,at the place 
specified,®® and within the time fixed, as discusse.1 
infra subdivision b (2) of this section. 

Unless the statute provides otherwise, it is suffi¬ 
cient to file the lien in the county wherein the work 
is done or material furnished,®^ or in each of such 
counties,®® without filing it m all of the counties 
traversed by the railroad, and one notice filed in 
each of the proper counties will cover the entire 
line of the road where it is included in one contract 
and where the work has been done on it and the 
materials furnished for it as a continuous line.®® 

Notice to raUroetd. Where the statute so requires, 
notice must be given to the railroad,®^ and mere 
knowledge by the company that a certam person 
is doing work and furnishing materials is not suffi¬ 
cient to entitle such person to a lien without other 
notice by or on his behalf.®® It is generally required 
that the notice shall be in writing, and compliance 
with the statute in this respect is essential.®® The 


38. Ofcl.—Midland VaUey R. C!o v. 
McLremore, 174 F. 1079, 78 Okl. 102. 

61 CJ. p 821 note 56. 

39. Tenn—Norman v. Bdingrton, 89 
S.W. 744. 116 Term. 209, 

51 GlJ; p 822 note 67. 

40. Tenn.—Norman v. Sdington, su¬ 
pra. 

51 CtJ. p 822 note 58. 

41. in —Cairo, etot, R, Co. v. Facik- 
ney, 78 III 116. 

42. Ill—Cairo, eta, R, Co v. Fack- 
ney, supra. 

43. Ind—Midland R Co v. Wilcox, 
23 NB. 606. 123 Ind. 84. 

51 C.jr. p 822 note 63. 

44- Ind—Pere Marquette R. Co v. 

Baertz, 74 NE. 61, 36 IndApp 408, 
61 C.J- p 822 note 64. 


45. Tex.—Gerlacb. v. North Texas, 
etc., R. Co., Civ-A.pp., 244 S.W. 662 

46. Tex.—Gerlach v. North Texas, 
etc, R. Co, supra. 

47. Colo,—Greeley, eta, R. Co. v 
Hams, 20 P. 764. 12 Colo. 226 

51 C.J. p 822 note 68. 

48. Tex—Cisco, etc, R Co. v, Die- 
fenderfer, CivApp., 278 SW. 267. 

51 C.J. p 822 note 69. 

49. U.S—^Houston First Nat Bank 
V. Ewingr, Tex, 103 P 168, 43 CC 
A. 150, certiorari denied 21 S.Ct. 
919, 179 US 686, 45 LEd 386. 

51 C J. p 822 note 70. 

50. Arln—^Arkansas Cent. R, Co. v. 

McKay, 30 Ark. 682 j 

51. Ind.—•Farmers* Lioan & Trust 
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Co. V. Canada, etc, R. Co., 26 N.E 
784, 127 Ind. 250. 11 L.RA. 740 

51 C.J. p 823 note 73. 

52. U S —Central Trust Co. v. Rich¬ 
mond, eta, B. Co, Ky., 68 P 90, 
16 C.aA. 273, 41 UR-A 458, cer¬ 
tiorari denied 16 ^ Ct. 1199, 163 
U.B 679, 41 L Ed 310. 

51 C.J. p 824 note 90. 

53- Ind.—Midland R. Co. v. Wilcox, 
23 N.E. 506, 122 Ind. 84. 

54L Colo.—Greeley, eta, R. Co. v. 
Harris, 20 P. 764, 12 Colo. 226. 

61 C J. p 823 note 77 

55. Iowa.—^Lounabury v. Iowa, etc-» 
R Ck>, 49 Iowa 255. 

61 C.J. p 823 note 78. 

66 . Ga.—^Pou V. Covington, eta, R. 
Co., 10 BE 744, 84 Ga. 311. 

51 C J. p 823 note 79. 
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:;otice should be served in compliance with statutory 
; rovis:ons,5^ and ordinarily personal service of the 
.*otice IS required,®S and personal service on a 
domestic company in such case may be made, where 
service cannot be had on its chief ofScer or mana^- 
T.g agent, by service on any ofHcer whose oinc^al 
relation to the governing body or managing agen: 
or chief officer is such as ^vould make it h:s duty to 
communicate such notice to such bod\’, agent, or 
officer but service on a station agent,®® or on a 
person who has desk room in tiie office of the 
company but who has no connection with its of- 
ncers,®^ is insufficient. WTiere the statute j>rovides 
that the notice of claim by a laborer shall be deliv¬ 
ered to the engineer, agent, or supenntendcjnt in the 
employ of a corporation having charge of that part 
of the road on which such labor w'as performed, it 
is not required that the notice be served on the per¬ 
son in the immediate charge of construction.Un¬ 
der such a statute it is sufficient that the service 
be made on one who has the genera! charge of 
that part of the road, whatever may be his designa- 

tion.®3 

Limitafion of amount of lien. Under a statute 
providing that a failure to file a statement shall not 
defeat the lien except as against purchasers and 
encumbrancers, a statement filed limits the amount 
of the lien only with respect to purchasers and en¬ 
cumbrancers.®^ 

(2) Time 

A lien for labor or materials furnished a railroad 
should be filed within the period prescribed by statute. 

It is essential to the existence of a hen on railroad 
property for labor and materials that the claim or 
statement shall be filed within the time limited by 
statute^®® and that the required notice be served on 


the company within the prescribed time.®® Wliere 
the statute so requires, the claim or statement must 
be filed withm a designated period from the time the 
claim falls due,®" in which case the period runs from 
the time the last instarment falls due;®® or withm 
a designated period after claimant has completed 
the work or furnished the materials for which the 
hen is claimed in wffiich case the perxod runs 
from the cate on which the last item is done or 
furnished,"® under each separate contractWhere 
such period has commenced to run by reason of the 
completion of the work or furnishing of the ma¬ 
terials, claimant cannot thereafter extend or revive 
the time by doing or furnishing small items and 
thereby fix a date on w’hjch the period must com¬ 
mence anew,"^ especially where the doing or furnish¬ 
ing of such items is merely colorable, and the real 
intention is to save or restore a right which is al¬ 
ready imperiled or lost."® Where, however, even 
after the contract is substantially completed, claim¬ 
ant does further work or furnishes further materials, 
which is necessary for the proper performance of 
the contract, and this is done in good faith, the pe¬ 
riod for filing the lien wull run from the period of 
doing such work or the furnishing of such ma¬ 
terial."^ The running of the period is suspended by 
a decree of court for an account.^® 

(3) Contents 

The contents of the notice, clafm, or statement 
should comply w^th statutory requirements, but a sub¬ 
stantial compliance is sufHcient. 

The contents of a notice, claim, or statement must 
substantially comply with all the requirements of the 
statute,*^® and all matters which the statute re¬ 
quires to be stated must be substantially set forth 
and, conversely, the notice need contain only the 


57. Colo. 1 —Union Pac R Co v. Dar 
vidson, 99 P. 109S, 21 Colo. 93. 

SX C J (p 823 note 80. 

5S. Mo —-Williams v. Dittenhoefer. 

86 S.W. 242, 188 Mo. 134. 

51 CJ p 823 note 81. 

59. Mo —Williams v. Dittenboefeir* 
supra. 

51 C J p 823 note 82. 

60w Mo —Williams v. Uittenboefer, 
supra 

51 C.J p 823 note 83. 

61. Mo —^Heltzel v. Kansas City, 
etc., R. Co., 77 Mo. 482. 

62. Wis.—^Bailey v. Wisconsin Cent. 
R. Co, 124 N.W. 1059, 142 Wis 102 
—^Matzewitz v. Wisconsin Cent. R. 
Co., 123 XW. 121, 140 Wis 643. 

63. Wis.—Bailey v. Wisconsin Cent 
R. Co., 124 KW. 1059, 142 Wis. 
102 —Matzbwit2 t. Wisconsin Cent 
R. Ca, 123 N.W. 121, 140 Wis. 643. 


64. Iowa—Xeilson v Iowa Eastern 
R. Co, 1 NW. 434, 51 Iowa 184, 
33 AmR 124 
51 C.J. p 824 note 89. 

66 . 17.3.^—Richmond, etc., Constr. 
Go V. Richmond, etc., R. Co.. Ky., 
68 P. 106, 16 aC.A. 289, 34 LJLA. 
625. 

66 . Ill.—Chicaoro, etc.^ R- Co. v. 
Moran, 58 NE 335, 187 ni. 316. 

67. XJ.5.—^Newgass v. Atlantic, etc., 
R. Co., CaVa, 56 F. 676. 

6 a n.S—Newgass V. Atlantic, etc., 
R. Co., supra, 

51 C.J. p 824 note 93. 

69.' Wash.—Seattle v. Ah Kow, 3 P. 

188, 2 W€U5h.T. 36. 

51 ax p 824 note 94. 

7a U.S.-^-Frtck Co- ▼. Norfon;, etc., 
R. Co-, Va., 86 F. 726, 32 C-CA. 
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51 C.X p 824 note 95. 
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matters required by statute.^® Where the statute 
so requires, the notice or claim must state the name 
of the person or company by whom claimant was 
employed and to whom he furnished the matenals,'^^ 
designating, if there are several persons, what por¬ 
tion was furnished to each severally,so except where 
there is but one contract must state interest or 
ownership of the company in the land over which the 
road is constructed;82 and must correctly describe 
the property to be charged.*^ The description may 
be aided by the notoriety which the character of the 
railroad gives the work,8^ and is sufficient if it en¬ 
ables one familiar with the location to identify with 
reasonable certainty the premises intended to be de- 
scribed.85 Further, when the statute so provides, 
the claim or notice must clearly and definitely set 
forth the nature and amount of the labor and ma¬ 
terials for Tvhich the lien is claimed,86 the agreed 
price or value,8*^ the vrhole contract price for the 
material or labor,8® and the dates when the work 
was done or materials furnished-86 Where the work 
is done or the materials furnished under separate 
contracts, there should be separate accounts or 
claims filed under each contract.®® Pefects in the 
notice may be waived by the company, as where 
It makes no objection thereto in the trial court.®i 
The fact that the lien claimant seeks a lien for more 
than he ts entitled to,®® or that he claims less than 
he might have claimed,®® will not defeat his Hen, 
but be cannot be awrarded more than his claim 
justifies-®^ Where the statute permits the entry of 
judgment for the amount to which claimant may be 
entitled, although he may have unintentionally failed 
to enter the full amount of credits in his accoimt 
filed to which defendant may be entitled, the omis¬ 


sion of proper credits will not defeat the hen in the 
absence of proof of an intentional omission.®® 

c. Successive or Amended Statements 

Under some statutes successive liens cannot be tiled 
for the same labor and materials. 

Under some statutes it is held that the filing of one 
claim or account, sufficient to create a hen under 
the statute, exhausts the contractor's power to en¬ 
cumber the property, and that successive liens for 
the same labor and materials cajinot be filed, even 
within the statutory period,®® and that the pre¬ 
scribed time within which the lien may be enforced 
after filing cannot be extended by the filing of an 
amendment or a new lien.®^ On the other hand, 
even imder such statutes, if the first hen filed is de¬ 
fective another lien may be filed within the pre¬ 
scribed period.® 8 Where the statute provides that 
claim shall be filed within a specified time after the 
last day of the last month in which any labor was 
performed or material was furnished, successive 
claims for each month's work may be filed in the 
case of persons who were hired and should have 
been paid by the month.®® 

§ 281. -Bond Supplanting Right to Lien 

The purpose of statutory bonds taken by a raiU 
road company from a contractor Is to relieve Its prop¬ 
erty from lien liability and to substitute therefor a 
right of action on the bond, and such a right of ac¬ 
tion runs In favor of the persons specified in the 
statute. 

Under some statutes provision is made for the 
taking of a bond by the railroad company from the 
person witli whom a contract is made which has to 
be filed in each county in which any part of the 


78. Ga.—Hawkinsville, etc, R Co. 
V. Beckham, 93 SEl 109, 20 GaApp. 
431 

51 C J. p 825 note 4. 

79. Cal.—Gordon Hardware Co. v. 
San Francisco, etc., R. Co., 22 F. 
406, 23 P. 1025, S Cal.Unrep Can. 
140. 

51 C J. p 825 note 5. 

80. Cal —Gordon Hardware Co. v. 
San Francisco, eta, R. Co, supra. 

81- Cal—^Harmon v. San Francisco, 
etc., R. Co., 25 P- 124, 23 P. 1024, 
86 Cal. 617. 

51 CJ*. iP 825 note 7. 

88 . Wash.—Vincent v. Snoqualmle 
3Jdjll Co.. 36 P. 396, 7 Wash, 566- 
83. S.D—Adams v. Grand Island, 
eta. R. Co., 81 H.W. 960, 12 B.D. 
424. 

51 C.J. p 825 note 9. 

HescrlptloiL held 8iilBloleB.t 
Tex.—Warren Cent R. Co. v. Texas 
Creosotin^ Co., Civ-App., 62 S.W. 
2d 691. i 


'84L W.Va.—Houston Lumber Co. v 
Wetxel, eta, R- Co., 72 SF 786, 69 
W.Va. 682 

85. Mont,—Lean T. Stewart, 143 P. 

966, 49 Mont. 506. 

51 C.J. p 825 note IL 
88 , Cal.—Gordon Hardware Ca v 
San Francisco, eta, R. Co., 22 P. 
406, 3 Cal.Unrep.Cas. 140. 

51 C.X p 825 note 12 . 

87- N.T—-Mahley v. German Bank, 

I 64 NT.S. 1080, 52 App.I>iv. 131. 

88 . N.T.—Moidey v. German Bank, 
supra. 

89. Mo.—Koken Iron Works v. Rob¬ 
ertson Ave. R Co., 44 S.W. 269, 
141 Mo. 228. 

N.T.—'Mahley v. German Bank, 64 N. 
T;S. 1080, 62 APP.D1.V 131. 

90. U.S—Central Trust Co. v. Chi¬ 
cago, eta, R. Co., CiaMo.. 54 F. 
698. 

Mo—O'Connor v Current River R. 
Co., 20 SW. 16, 111 Mo. 185, 
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91- Tenn.—Luttrell v. Knoxville, 
etc, R. Co., 105 SW. 566, 119 Tenn. 
492, 128 Am S R. 737. 

92. Mont.—^Dean v. Stewart, 143 P- 
966, 49 Mont. 506. 

93. Mont.—Dean v. Stewart, supra- 

94. Mont.—Dean v. Stewart, supra, 
N.M.—^Texas, eta, R. Co. v. Orman, 

9 P 696. 8 N.M. 366. 

95. Mo.—^E\eld v. Atchison, etc, R 
Co., 129 S.W. 764, ISO MoApp. 77 
—^Rankin v. Atchison, eta, R. Co., 
129 S.W. 766. 150 Mo.App. 32- 

96. Cal.—Cox V. Western Paa R- 
Co., 44 Cal. 18 

61 C J p 826 note 23. 

97. U.S.—Battle v. McArthur, CC- 
Mo., 49 F. 716. 

98. Mo.—Williams v. Chicago, etc, 
R. Co., 20 S.W. 631, 112 Mo. 463, 
84 Am-SwR. 403. 

99. U-S.—Central Trust Co. v. Rich¬ 
mond, eta, R. Co., C-CKy., 54 F- 
723. 
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work is situated, and the purpose of such bond is 
to relieve the railway’s property from lien liability 
and to substitute therefor, in favor of the persons 
mentioned in the statute, a right of action on the 
bond.^ The right to a hen exists until the bond is 
taken and filed as required by the statute.^ There 
can be no liability on the bond by virtue of the 
statute until the bond has been filed.^ In order to 
predicate liability on the statutory bond, it is not 
necessary that a hen be filed-^ A bond, which has 
not been filed, will not support an action as a com¬ 
mon-law bond in favor of the materialmen because 
of the want of privity.^ 

§ 282. Mortgages and Trust Deeds 

In the absence of a statute providing otherwise, 
any person or corporation may be trustee under a mort¬ 
gage or trust deed executed by a railroad company. 

In general, unless restricted by statute, any person 
may be mortgagee or trustee under a mortgage or 
trust deed executed by a railroad company in good 
faith,® whether or not he is beneficially interested 
m the security.^ Thus a director of the mortgagor 
company is not, by virtue of his office, disqualified to 
be a mortgagee or trustee,® although it has been held 
that a mortgage executed by a railroad company 
to another corporation having directors in common 
with it is presumptively fraudulent® The motive of 
a trustee in obtaining the qualifications necessary to 
serve in that capacity is not material where no im¬ 
proper object or purpose appears.^® If a state 
officer is constituted ex officio trustee, each successor 
to the designated office is, during his incumbency, 
the person vested with power to act as trustee.^^ 

Foreign corporations. Subject to the powers of 
corporations to act as trustees, as discussed in the 


■ CJS. title Trusts §§ 207, 208 also 14A CJ. p 514 
note 2S-p 515 note 42, a foreign corporation or trust 
company may act as trustee under a railroad mort- 
gage,i2 and its right so to do is not impaired by the 
fact that it has not complied with statutes regulat- 
; ing the right of foreign companies to do business 
j within the state.i® A statute limiting the right to 
; act as trustee to bona fide residents of the state and 
' disqualifying them on removal therefrom has no 
, application to corporations nor is such a stat¬ 
ute violated when any one of two or more persons 
, named as joint trustees is a resident of the state.^® 

§ 283. -Power to Mortgage in General 

A railroad company ordinarily has power to mort- 
1 gage Its property, subject to such statutory restrictions 
I as may be Imposed. 

i There is some authority for the view that, in the 
! absence of restrictions imposed by statute or its 
, charter, a railroad company has the same power to 
j mortgage any of its property for a legitimate pur- 
j pose as any other corporation.^® It is the generally 
j accepted rule, howe\"er, that while a railroad compa- 
' ny has power to mortgage property belonging to it 
' which is not so connected with its franchise to 
I operate and maintain a railroad that a conveyance 
thereof would disable the company from performing 
its public duties,17 the company cannot validly mort¬ 
gage its franchise to engage in the railroad business 
or any corporate property essential to the operation 
of its road unless authority so to do has been con¬ 
ferred on it by charter or statute,^® except that it 
may execute a mortgage for the purchase price of 
franchises and property lawfully purchased,^® and 
that it may mortgage property on which there is an 
existing statutory lien in order to obtain an exten¬ 
sion of time for the payment thereof.*® 


1. Wasb.—Du Pont De Nemours 

Powder Co. v. National Surety Co„ 
1S2 P. 866, 94 Wasb. 461. 

5. Wash.—^Lajdlaw v. Portland, eta, 
R. Co., 84 P. 865, 42 Wash. 292. 

3. Wasb.^—^Du Pont De Nemours 

Powder Co. v. National Surety Co, 
162 P. 866. 94 Wash. 461. 

^ Wash.—^Du Pont De Nemours 

Powder Co. v. National Surety Co, 
supra. 

Sm Wash.—Clarke v. bfurtpby, 170 P. 
141, 99 Wash 648—I>u Pout De Ne¬ 
mours Powder Co. v. National 

Surety Co., 162 P. 866, 94 Wash. 
461. 

6 . Mass—V. Boston, eta, R. 
Co, 107 Mass. 1. 

7. Md —Butler v. Babm, 46 Md. 641. | 

Mass.—asilis ▼. Boston, eta, ISL i 
Co., 107 Mass. 1. j 


NT,—Duncomb v. New Tork, eta. 
R Co., 88 N.T. 1. 

9. U.S —^Thomas ▼. Brownsville, 
etc. R. Co., Neb, 3 S.Ct. 315. 109 
U.S. 522, 27 Li.£2d. 1018—James v. 
La Crosse, eta, R. Co., Wls.. 6 
Wall. 762, 18 L.Ed. 885. 

10- N.BL—^Richards v- Memmack, 
eta, R. Co.. 44 NH. 127. 

51 aJ. p 831 note 48. 

XI. Conn.—Boston, eta, Air Line R. 
Co. V. Coffin, 50 Conn. 150. 

12;. tJ.S.—Hervey ▼. Illinois Midland 
R. Co., cem, 28 7P. 169. 

13. U.S.—Gilchrist v. Helena, eta, 
R. Ca, C-CJlGnt., 47 P. 693. 

Ill —St. Lotus Union Trust Go. v. 

Wabash, eta, R. Co., 244 RLApp. 
i 466. 

» 

14. U.S.—Farmers^ Loan 6b Trust 
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Oo. V. Chicago, eta, R. Co, C.C- 
Ind., 27 P. 146. 

61 C-J. p 881 note 46. 

15^ U.S.—^Farmers* L. d; T. Co. ▼- 
Chicago, eta, R. Co., supra. 

16. Ala.—SHectric Lighting Co. v. 
Rust, 28 So. 751, 117 Ala. 680. 

61 C.J. p 826 note 35. 

Property of railroad subject to mort¬ 
gage generally see inf^ $ 284 

17- U.S.—^Platt V. Union Paa R. Co., 
Neb., 99 US. 48, 25 L- B d. 424. 

51 C J. p 826 note 86. 

18- N H.—Richards ▼. Merrimack, 
etc, R. Co., 44 N.H. 127. 

51 C J. p 826 note ST. 

Id- U-S —Memphis, etc^ R. Co. v. 
Dow, aC-N.T. 19 P. 388. reversed 
on other grounds 7 S.Ct. 482, 120 U. 
a 287, 80 l4.Rd. 595. 

30. Tex.—Galveston, eta, R. Ca v. 
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While it would seem that such povrer to mort¬ 
gage IS usually expressly conferred on railroad com¬ 
panies either by their charters or by gene^’al stat¬ 
utes ,21 it may be implied from a grant of other 
powers ,22 as, for example, the power to borrow 
money, 2 3 to issue securities.24 or to alienate, sell, or 
dispose of its property ;25 but, where the power to 
mortgage is expressly denied or limited, no gen¬ 
eral or additional power will be implied.26 Where 
authority to mortgage their property is given to 
railroad companies by a general statute, the failure 
of a company to claim such power in its articles of 
incorporation does not deprive it thereof 27 

Under a power to mortgage, a railroad company 
may execute a deed of trust in the nature of a mort¬ 
gage, 2 8 and may execute a new mortgage in renewal 
of an existing one,22 Where a statute conferring Jie 
power to mortgage is applicable only to a designated 
railroad company or class of companies, no other 
company can avail itself of the provisions thereof 
but the fact that a company authorized to construct 
and maintain a railroad is also empowered to engage 
in another business does not render inapplicable to 
it a general statute authorizing railroad companies 
to mortgage their property .21 

What law governs- Where a railroad company is 
chartered in two or more states, its power to mort¬ 
gage property m one of such states is governed by 
the laws of that iurisdiction .22 

Restriction on statutory power- The power of 
a railroad company to mortgage its property is 
subject to such conditions and restrictions as may 


be prescribed by the constitution or by statute or 
its charter,23 such as limitations on the amount of 
indebtedness or obligations to secure which a mort¬ 
gage may be made,3 ^ or the margin of security,35 
and compliance therewith is essential to the validity 
of the mortgage 36 A pov/er to mortgage for a 
specified purpose ordinarily confers no authority 
to mortgage for any other purpose,3" although stat¬ 
utory authority to execute mortgages to secure the 
payment of debts contracted in constructing and 
completing the road has been held to authorize a 
mortgage not only for the completion of the road 
as authorized at the time of the passage of the stat¬ 
ute, but also for the necessary acquisition of rolhng 
stock and the building or acquisition of such branch¬ 
es as may thereafter be authorized ;3® but the mere 
fact that a company is specially authorized to execute 
a mortgage for a particular purpose does not take 
away or abridge general powers to mortgage other¬ 
wise conferred on it.®3 In authorizing a mort¬ 
gage, the legislature may direct the relation which 
the lien of the mortgage shall bear to other liabilities 
of the company.^® 

Curative Statutes- A mortgage executed by a 
railroad company without legislative authority may 
be ratified or cured by a statute subsequently en¬ 
acted, and thereby made as binding as if ongmally 
authorized, as far as the state and the public are 
concerned,although interests vested prior to the 
enactment of such a statute cannot be changed or 
affected thereby.^2 Thus, a mortgage of property 
or franchises which at the date of its execution 
were not subject to be mortgaged may be effectuated 


Fontaine, 57 S.W. 872, 23 Tex Civ 
App. 519. 

21. Tenn.—Hunt v. Memphis Gas¬ 
light Co., 31 S.W. 1006, 96 Tenn. 
13 S. 

51 C J. p 827 note 42. 

22. Fla—State v. Florida Cent. R 
Co.. 16 Fla. 690. 

51 OJ. p 827 note 43. 

23. Ky—Bardatown, etc, R. Co v 
Metcalfe, 4 Mete. 199, 209, 81 Axa 
D. 541. 

51 C J. p 827 note 44. 

24. Wis,—ipierce v. Milwaukee, etc., 
R Co., 24 Wis. 661, 1 Am-R. 203 

51 CJ*. p 827 note 45. 

25. Miss.—McAllister v. Plant, 54 
Miss. 106. 

51 C J. p 827 note 46. 

26. Ga.—Georgia Southern, etc., R. 
Co. V. Barton, 28 SB. 842, 101 Ga. 
466. 

51 C J. p 827 note 47. 

27- TJ-S.—Sioux City Terminal R, 
etc, Co V. Trust Co. of North 
Ajnerii», Iowa* 82 F. 134, 27 C.CA., 


73. affirmed 19 S.Ct. 341. 173 U.S 
99, 43 L.Bd. 628. 

28. U.S.—Southern Pac. R. Co. v. 
2>oyle, CC.Cal, 11 P. 253, 8 Bawy. 
60—^Pullan v Cmcinnati, etc, Air- 
liine R Co., CwC.Ind., 20 F.CasNo. 
11,461, 4 Biss. 35. 

29. Ohio,—Miller v. Ratterman, 10 
Ohio Dec, Reprint, 565, 22 CincD 
Bui 99. 

30. XJ.S—Central Trust Co. v. East 
Tennessee, etc., R. Co., C.C.Ga, 
69 F. 668, 

31. Iowa—^Beach v. Wakefleld, 76 N. 
W. 688, 78 N.W. 197, 107 Iowa 667. 

SSL Pa.—^Rothschild v. Rochester, 
etc., R, Co., 1 PaCo. 620. 

33- NJ'.—^Baker t. Guarantee Trust, 
etc, Co, Ch, 31 A. 174. 

Tenn.—^EVazier v. Bast Tennessee, 
etc, R Co., 12 S.W, 637, 88 Tenn. 
138, affirmed 11 S Ct. 517, 139 U.S 
288, 35 LBd. 196. 

34. N.T.—^Plynn v. Coney Island, 
etc, R Co, 60 N.T.S. 74, 26 Aj?P 
Div. 416. 


05. XJ S.—Central Trust Co v 

Wheeling, eta, R Co., D.C.Ohia 
211 F. 515 

51 C.J. p 827 note 56. 

38. U S.—Farmers* Lioan & Trust 
Co. V. Oregon, eta, R Co, C C- 
Or., 24 F 407. 

Pa—^Rothschild v. Rochester, eta, 
R Co , 1 Pa Co 620 

37. Tenn.—^FVazier v. East Tennes¬ 
see, etc., R Co, 12 S W 537, 88 
Tenn 138, affirmed 11 S.Ct. 617, 
139 U.S. 288, 35 L Ed. 196. 

38. Pa—Gloninger v. Pittsburgh, 
eta, R Co., 21 A. 211, 139 Pa 13. 

39. Ala—^Mobile, etc, R Co. v Tal- 
man, 15 Ala 472—Allen v. Mont¬ 
gomery R Co., 11 Ala 437. 

40. Pa—Appeal of Steiner, 27 Pa 
813 

41. U S —Hall v- Sullivan R Co., C. 
aN.H. 11 P.CasJJTo.6,94S, Brunn 
ColLCas. 613. 

51 C.J- p 833 note 86. 

42; N.H -^Richards v. Merrimack; 
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^y statute,since the objection to such mortgagee 
affects the public alone and may be waived by the 
legislature as its representative.*^ Want of au¬ 
thority to execute a mortgage is sufficiently ob- 
Mated or supplied by specific statutory recognition 
of the existence of the mortgage, as by conferring 
new powers on the compan> to enable it to pay the 
debt thereby secured,* 5 or authorizing the issuance 
of new bonds in substitution for those outstanding,*® 
or by a statute authorizing trustees under the mort¬ 
gage to sell the mortgaged property j*^ and a stat¬ 
ute authorizing the issuance of bonds and the exe¬ 
cution of a mortgage to secure them renders ef¬ 
fectual and valid a mortgage executed prior to the j 
enactment of the statute where the bonds to be 
secured by it have not yet been issued,*® since the 
mortgage is only an incident to the debt and has no 
force until the delivery of the bonds *® 

§ 284. - What Property May Be Mort¬ 

gaged 

a. In general 

b. Franchises 

c. After-acquired property 

a. In General 

Under a broad and general grant of power a railroad 
company can mortgage every kind of property which ft 
owns. 

A general grant to a railroad company of power 
to mortgage its franchises and property or its rail¬ 
road ordinarily embraces, or implies as incidental 
thereto, the power to mortgage every kind of prop¬ 
erty owned by the company which may be necessary 
to the enjo 3 rment of its franchises and the operation 
of its road.®® Thus, under such provisions, a rail- 


j road company has been held to have power to exe¬ 
cute a mortgage covering its easements or rights of 
way,5i its rolling stock,52 and unpaid subscriptions 
to its corporate stock.53 Where the company is 
[ restricted by statute or its charter, however, as to 
the property which it may acquire and hold, a gen¬ 
eral power to mortgage extends only to property 
lawfully acquired and held.®* General authority 
to mortgage the whole railroad or all the property 
of the company includes authority to mortgage any 
part of it,55 except where the statute contemplates a 
mortgage of the road as an entirety only 5® Property 
not owned by the company is not susceptible of be¬ 
ing mortgaged by it 5" Statutory authority to mort¬ 
gage the real and personal property of a railroad 
has been construed as restricted, as far as personalty 
IS corxemed, to tangibles,®® and under such a stat¬ 
ute the power of the railroad company to mortgage 
certificates of stock or choses in action has been 
denied 

Partial validity. Where property which the cor¬ 
poration has power to mortgage is included in a 
mortgage attempting to mongage also property 
which the corporation has no power to mortgage, 
the mortgage may be good as to the former piop- 
; erty if capable of separation.®® 

b. Franchises 

While a railroad company may mortgage Its sec¬ 
ondary franchises, it may not mo'*tgage its franchise to 
be a corporation. 

Subject to the rule, generally obtaining, that a 
railroad company cannot mortgage its franchises 
without statutory authority, as discussed supra § 
283, the secondary franchises of the company, such 
as the right to operate and maintain a railroad, and 


43. US—Hall V. Sullivan R Co, 
eeXH, 11 FCafi.N'o.5,94S, Brunn. 
Col] Cas. 613 

HI—Hatcher v. Toledo, etc., R. Co, 
S2 in. 477. 

Property subject to be mortgragred 
see infra S 2S4. 

44. m.—OEIatcher v. Toledo, etc. It. 
Co, supra. 

45. US —Hall V. Sullivan R. Co., 
C-CN-.H.. 11 F.Cas.No.6.948 Brunn 
Coll Cas 613. 

46. H-J.—Coe V. Hew, Jersey Mid¬ 
land R, Co. 31 H. J.Ba. 105, modified 
on other irrounds 34 NJl^. 266. 

47. H.H.—^Richards v. Merrimack, 
etc,, R. Co„ 44 NH. 127. 

18. Vt,—Miller V. Rutlandi, eta, R, 
Co., 36 Vt. 452. 

4A Vt.—^Miller ▼. Rutland, eta, R, 
Co., supra. | 


60. Ky.—Phillips V. Winslow, 18 B 
■ Mon 431, 6S Am D 729, 

I 51 C J p 828 note 65 
51. Ohio—^Junction R. Co. v. Rugr- 
gles, 7 Ohio St, 1. 

53. US —Pennock v- Coe, Ohio, 23 
i How 117, 16 L Ed. 436. 

11 CJ. p 427 note 29 [b1 (1). 

53, Ky —Eckstein v. Meyer, 2 Ry.Ii 
124, 10 Ky Op 942. 

54, Ind—Taber v. Cincinnati, eto» 
R. Co, 15 Ind, 459. 

51 C J. p 828 note 68. 

55, U.S.—Minnesota Co v St- Paul 
Co, Wzs„ 2 Wall. 609, 17 l/.Bd. 

I 886 

51 CJ p 828 note 69. 

56b US.—Washinirfeon Trust Cb. 
Dunaway, Alaska, 169 37, 94 

aCLA- 405. 

67. Ist.—State V. M egican Gulf R. 
COn 3 Robw 513. 

68. U.S.—Randolph. t. Scranton* M. 
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& B R.CO. DCPa, 4 PSunp 
861, affirmed. CCA, Miners' Bank 
of Wilkes-Barre v. Acker, 66 F2d 
850 

Acoonats reoelvabley bills receiva¬ 
ble, cash, stocks, bonds, or other 
choses in action may not be mort- 
sra^red under a statutory power au¬ 
thorizing a raiTrond to mortgagre its 
real and personal property, where 
the term ‘‘personal property'' is con¬ 
strued as restricted to tangibles.— 
I Randolph v. Scranton, M- 4b B. R. 

I Co, 0.C Pa-, 4 P.Supp. 861, affirmed, 
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I 850. 

I eou Pa.—Gloninger v. Pittsburgh, 

I etc, R. COw, 21 A. 211, 139 Pa. 13. 
51 OX p 828 note 72. 





§ 284 


RAILROADS 


74 C.J.S. 


other rights and powers conferred on, or possessed 
by, the company and necessary to the enjoyment of 
its road, are ordinarily regarded as subject to be 
mortgaged with its property, as a part thereof or 
incidental thereto,on the theor>' that such fran¬ 
chises are an integral part of the road, without 
which the securities would be of little valuebut 
there is also some authority to the contrary. 

The franchise to be a corporation, or the primary 
corporate franchise of a railroad company, is not 
subject to be mortgaged,®^ except where otherwise 
provided by the constitution or by statute 

Where power to mortgage a franchise is lacking, 
a mortgage purporting to convey such franchise 
and the property of the company, while inoperative 
is to the franchise, is not for that reason invalid 
or ineffectual as to the property.®® 

c. After-Acquired Property 

A general power to mortgage the property or road 
of a railroad company includes the power to mortgage 
property thereafter to be acquired. 

While at common law a mortgage executed by a 
railroad company which purports to embrace after- 
acquired property is ordinanly regarded as in¬ 
operative as to such property, on the theory that one 
cannot grant or convey an effective title to an 3 rthing 
to which he has no right,®'^ in equity, at least, sudi 
a mortgage is upheld,®® even though the properly is 
not then in existence,®® either on the theory that 
the future-acquired property is in the nature of ac¬ 
cretions,*^® or on the theory that the company has 


made an executory contract which in equity will be 
allowed to become effective when, and as, the prop¬ 
erty comes into existence,on the equitable prin¬ 
ciple that what should be done is treated as being 
done .'^2 Subject to statutory restrictions, a general 
power to mortgage the property or road of a rail¬ 
road company includes the power to mortgage prop^ 
erty thereafter to be acquired.^® Where a railroad 
company is expressly authorized by statute or its 
charter to mortgage after-acquired property, such 
property is subject to be mortgaged.*^^ A mortgage 
of after-acquired railroad property has been held 
valid in respect of rolling stock acquired after the 
mortgage.75 A mortgage of after-acquired property 
attaches only to such interest as the railroad compa¬ 
ny acquires, subject to any liens thereon at the 
time of acquisiticxn.76 

Income, rents, and profits. Where a railroad com¬ 
pany has power to mortgage after-acquired prop¬ 
erty, it may execute a mortgage of income, rents, 
and profits thereafter to be received or to accrue 
but, where it has no such power as to after-acquired 
property, in general it cannot validly mortgage its 
income, rents, or profits,*^® except where given power 
by statute so to do.*^® In order that the operation 
of a railroad will not be hindered or the public in¬ 
convenienced, the power to mortgage extends only 
to the net income of the company, as distinguished 
from its gross earnings;®® but the company, in 
order to make the pledge effectual, may stipulate 
in the mortgage that, on default of the trustee named 
therein, the mortgagee may take possession and op¬ 
erate the railroad and receive its earnings.®! 
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71. U.S.—^Hodder v. Kentucky, etc., 
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etc, R. Co„ 26 Barb. 284, 14 How. 
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73. U.S—^In re Central of Ga. Ry. 
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74. US—Sioux City Terminal B„ 
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§ 285. - Authorisation by Directors and 

Consent of Stockholders 

a. Authorization by directors 

b. Consent of stockholders 

a. Authorization by Directors 

Th» general rules relating to the necessity and suf¬ 
ficiency of authorization of corporate mortgages by the 
board of directors of the mortgagor corporation ordi¬ 
narily govern in respect of mortgages by railroad com¬ 
panies. 

The general rules relating to the necessity and 
suthaency of authorization of corporate mortgages 
by the board of directors of the mortgagor corpo¬ 
ration, as discussed in Corporations §§ 1174, 1175, 
ordinarily govern in respect of mortgages by rail¬ 
road companies.S2 A statute empowering the direc¬ 
tors of railroad companies by unanimous consent to 
borrow” money and mortgage their property applies 
only to the creation of new obligations,and a mere 
majority of the directors may validly authorize a 
mortgage to secure persons to whom the company is 
already indebted.^^ In the absence of prohibitory 
statute, the fact that the resolution authorizing the 
mortgage is adopted by the directors at a meeting 
held m a state other than that in which the company 
as incorporated wdll not invalidate it^s 

Extent of ant Lon cation. A resolution of the board 
of directors of a railroad company directing the 
mortgaging of its franchises or property confers 
on the executive officers of the compan}' authority 
reasonably incident to, or implied from, that ex¬ 
pressly conferred but no assent to the execution 
of any other or different mortgage than that author¬ 
ized will be implied.87 

Evidence. The delivery by a railroad company of 
a mortgage signed by its president and secretary 
and bearing its corporate seal is prima facie evi¬ 
dence that its execution was duly authorized,as 


is the inclusion in the mortgage of a copy of the 
resolution of the board of directors authorizing it,*® 
, or a subsequent admission by the company of the 
' execution of the mortgage;®*^ but an erroneous re¬ 
cital in a mortgage of the resolution authorizing it 
does not prevent the company from showing the ex¬ 
tent of the authorization.*^ 

Ratification. A mortgage not validly authorized 
in advance of its execution may be ratified by the 
subsequent act of the board of directors or the stock¬ 
holders *2 Thus, recognition of the existence of an 
outstanding mortgage in a resolution authorizing 
I the execution of a subsequent mortgage constitutes 
I a ratification equivalent to a prior authorization;** 
and a resolution of the board of directors authoriz¬ 
ing a conveyance of the company’s property to an¬ 
other railroad company on condition that it assume 
certain designated mortgages amounts to a ratifica¬ 
tion of such mortgages so as to cure any defect aris¬ 
ing from the fact that the meeting at which their 
j execution was directed was not duly called and 
I held.*^ Similarly, a failure to disaffirm an unau- 
j thorized mortgage coupled with the receipt and 
I retention of money or other benefits received there¬ 
under, renders the mortgage valid, although the di¬ 
rectors* meeting at which its execution was author¬ 
ized was not properly held,** or the mortgage exe¬ 
cuted is materially different from that of which exe¬ 
cution was directed;*® and the acceptance by the 
stockholders of a report of the directors showing 
execution of a mortgage amounts to a ratification.*^ 

On the other hand, a mortgage which is void for 
fraud or illegality cannot by ratification be given any 
effectiveness.** While ratification may effectuate 
terms of a mortgage more extensive than those or¬ 
iginally authorized,** it is inoperative as to provi¬ 
sions not customary in railroad mortgages or ex¬ 
pressly or impliedly authorized to be included, and 


Teim-—Clay v. Bast Tennessee, eta, 
H Co. 6 Heisk. 421. 

82. Tex.—^Waco Tap. R. Co. v. SMr- 
ley, 45 Tex. 365. 

8a. Cal.—^McLane v. Placenrllle, eta, 
R- Co., 6 P. 748, 66 Cal, 606. 

8t Cal.—^McLane v. Placemlle, 
eta, R. Co., supra. 

85. N.jr—Coe V. New Jersey Mid¬ 
land R. Co, 31 NJEq. 105. modi¬ 
fied on other irronnds 34 N.JBg. 
266. 

Be» XT.S.—Southern California Mo¬ 
tor-Road Co, v. Union Loan & 
Trust Co„ Ca3U 64 p. 450, 12 aC.A. 
215 

51 C.J. p 8S0 note JL 
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87. Tex—Waco Tap. R. Col ▼. Shir¬ 
ley, 45 Tex. 355 

88. U.S —Sioux City Terminal R., 
eta, Co V Trust Co. of North 
America, Iowa, 82 F. 124, 27 C.C.A. 
73. affirmed 19 S.Ct 341, 173 U. 
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89. Neb —^Hayden v. Lincoln City 
Electric R. Co., 62 N.W. 73, 43 Neb. 
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90. Neb —^Hiayden v. Lincoln City 
Electric R. Co., supra. 

9L Ohio.—^Hatry v. PalnesviUe, eta, 
R. Co.. 1 Ohio CIr.Ct. 426, 1 Ohio 
Cir.Dea 238. 

92. Vt.—^Miller V. Rutland, eta, R. 
Co., 36 Vt. 462. 

98, Vtr—Miller V, Rutland, eta, B. 
Co., supra. , 
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Dayton, eta, R. Co., C.COr., 5 F. 
862, 7 Sawy. 61. 

95. U.S —Augrusta, eta, R. Co. v 
Kittel, Fla.. 63 F. 63, 2 C.C.A 616. 

N-T.—Coe v. New Jersey Midland R. 
Co, 31 NJ.Eq. 105, modified on 
other grounds 34 N.J3k^ 266. 

96. Iowa.—^Beach v. Wakefield, 76 
N.W. 688, 78 N.W. 197, 107 Iowa 
667. 

97- VL—Miller V. Rutland, eta, R. 
Co.. 36 Vt. 462. 

98. Ohio.—Union Trust Co. v. New 
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print, 771, 17 CtnaL.BuL 176. 

99. N.T.—Blwell v. Grand St., eta, 
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of which the directors or stockholders have no ac¬ 
tual knowledge at the time of ratificalion-i 

b. Oonsent of Stockholders 

Where the charter or a statute confers the manage- 
ment and control of a railroad company on its o'^ce'-s 
and directors, it is not necessary to secure t^e coisent 
of stockholders to a mortgage of its property unless a 
statute so requires. 

Where the charter of a railroad company or a 
statute confers the general power of maragement 
and control of the company on its president and 
board of directors, the consent of the stockholders 
to the mortgage of its franchises or property is un¬ 
necessary in the absence of anj' provision expressly 
requiring iL^ A provision in a statu ce authorizing 
the execution of mortgages for particular purposes 
which requires the consent of stockholders is not 
applicable to mortgages executed for other pur¬ 
poses and a statute requiring such consent to 
mortgages executed hy companies organized under 
its provisions has no application to companies al¬ 
ready in existence ^ It has also been held that such 
a requirement does not apply to a mortgage executed 
not to create a new hen, but merely to extend an 
existing one.® Statutes requiring such consent are 
primarily for the benefit of the stockholders,® and 
the want of such consent cannot be asserted, to 
defeat a mortgage, by creditors of the company.^ 

Directors owning prescribed ^najority of stock. 
The authorization of a mortgage by directors own¬ 
ing the prescribed majority of the stock of the com¬ 
pany IS, in legal effect, a concurrence of the stock¬ 
holders and a substantial compliance with a statute 
requiring their consent.® 

§ 286. -Form, Requisites, and Validity 

a. In general 


b. Consideration 

c Execution and delivery 

d. Recording and reg-szrat'on 

e. Transfer of possession of personalty 

f. Fraud 

g. Who may question validity 
a. In aeneral 

In the absence of statutory restriction, no particular 
form of instrument is necessary to constitute a mort¬ 
gage of railroad prooerty, and the mortgage may be in 
the form of a deed of trust. 

In the absence of statutory restriction, no par¬ 
ticular form of instrument is necessary to consti¬ 
tute a mortgage of franchises or property of a rail¬ 
road company, and the real intention of the parties, 
and not the form of the instrument or the name by 
which it is called, is the essential factor ® So, a deed 
of trust conve}ung any such franchises or property, 
when executed as security for the payment of a 
debt or obligation, constitutes a mortgage,^® and has 
been said to be the usual form thereof.^^ ]\Iorcover, 
where intended as such, an agreement of pledge, 
or lease,13 or conditional sale,^^ or a bill of sale,i® 
will also constitute a mortgage of the property de¬ 
scribed therein. 

Defective or incomplete instrument. An instru¬ 
ment executed by a railroad company may be treat¬ 
ed as a mortgage as against the company and those 
with knowledge of the nature of the transaction 
where the design of the parties is manifest, although 
it is defective or incomplete, as in failing to state 
the amount of the indebtedness secured,i® or to 
fix any time for pajrment or redemption.^^ 

Executory agreement to mortgage property of a 
railroad company wull constitute a valid equitable 
mortgage thereof,^® provided it describes the prop- 


1. us—Pacific RolTinff-MilI v Day- 
ton, etc, R. Co, C.COr, 5 F. 852, 
7 Sawy. 61. 

2. trs —^Hofider v- Kentucky, etc, 
R Co, C.CKy, 7 P. 793, affirmed 
6 act. 637, 117 U.e. 73, 29 LEd. 
331 . 

Consent of stookholders in respect of 
corporate morteaees senefally see 
Corporations § 1176, 

3L n.Sw—^Baltimore, etc., R. Co. V. 
Berkeley Springs, et<t, B. Co., C.C. 
W.VCL, 168 F- 770. 

US.—^Hervey v. Illinois Kfdland 
R. Co , C C III, 28 P. 169. 

& U.S.—S. Mortgage St Trust Co. 
V. Chicago & A- R Co., COAIH., 
40 P 3a 386, certiorari dismissed 67 
S Ct 766, 296 U.S 668. 

61 aJ. p 831 note 24. 


6. US—^Hervey v Illinois Midland 
R Co , C C Ill, 28 P. 169. 

61 C J. p 831 note 26. 

7- U.S.—^Hervey v. Illinois Midland 
R. Co., supra. 

8. HI.—^Thomas v. Citizens* Horse 
R. Cb, 104 m. 462—St. Louis Un¬ 
ion Trust Co. ▼. Wabash, etc., R. 
Co., 244 HLApp. 466. 

9. U.S.—Heryford v. Davis, Mo„ 102 
U.a 236, 26 LJBd. 160. 

10. Wis—^Wisconsin Cent. R. Co. v* 
Wisconsin River Land Co, 36 N-W. 
337. 71 Wis 94" 

61 CJ. p 832 note 52—41 C.J. p 283 
note 46. 

IL Gal.—McLane v. PlacervilXe, eta, 
R, Co., 6 P. 748, 66 CaL 606^ 
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12. U.S—^Kmg V. Tuscumbia, etc, 
R. Co. D.C.Ala., 14 PCasXo 7,808 

51 C.J. p 832 note 54. 

13. U S—Prank v. Denver, eta, R- 
Co., C C Colo., 23 P 123. 

51 C J p 832 note 55. 

14. US—Posdick V Schall, III, 99 
U S 235, 25 L Ed 3S9 

Ky—^Barney, etc, Mfg Co v. Hart, 
X S.W. 414, 8 Ky L 223. 

15. Mass —^Potter v. Boston Xioco- 
motive Works, 12 Gray 164. 

61 C.J. p 832 note 67. 

16. Ala-—-Mobile, etc, R. Co. v. Tal- 
man, 16 Ala. 472. 
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man, supra. 
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Co, 36 Vt. 452. 
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erty,i^ and is such that perforntance of its terms 
may be specifically enforced but, where the giv¬ 
ing of the security depends on the discretionary act 
of a third person, the agreement is not effectual 
as a mortgage 21 

Statutory mortgages. Under a statute authorizing 
the exchange of state bonds for mortgage bonds of a 
railroad compan}", railroad bonds when delivered to 
the state constitute a statutory mortgage on the 
property of the company without the formal execu¬ 
tion of a mortgage ,23 and, similarly, a statuton” 
mortgage comes into existence as soon as the state 
and a railroad company have assented to a loan pro¬ 
vided for by statute in the manner thereby pre¬ 
scribed, 23 since any requirement of further acts on 
the part of the company consticutes only a condition 
subsequent which does not postpone the existence of 
the mortgage.24 On the other hand, where a statute 
providing for the making of a loan by the state re¬ 
quires the formal execution of the mortgage by the 
borrowing company, the mere lending of money to 
the company will not create a mortgage on its prop¬ 
erty ;2S and a provision of the charter of a railroad 
company authorizing the issuance of bonds which 
shall be binding on the corporate property does not 
dispense with the execution of a mortgage so as to 
make such bonds when issued a hen on the proper- 

ty.26 


b. Consideration 

The genera! rules control with respect to the neces¬ 
sity and sufficiency of the consideration to support a 
railroad mortgage 

The rules relating to the necessity and sufficiency 
of consideration for mortgages generally, as dis¬ 
cussed in Mortgages §§ 87-98, are applicable to mort¬ 
gages executed by railroad companies.27 A mort- 
gage given to secure bonds previously issued is sup¬ 
ported by a consideration ;28 and the sale of the 
bonds secured at a discount does not make the mort¬ 


gage invab’d for want of cDi:sidcration.29 In view 
of the rule that there can be no mortgage unless 
there is a debt to be secured thereby, as discussed in 
Mortgages | 87, a mortgage made to secure bonds 
j i\h;ch are invalid is itself invalid and unenforce- 
I able 20 A mortgage executed to secure the purchase 
} pnre of property granted to the company at the 
j request of another company to which the grantor 
I tvas obhgatzd to transfer such property is supported 
\ by a sufiEc mt consideration, since the g'-ant is not 
an act vrhich the grantor was already legally bound 
to do.21 

c. Executdon and Delivery 

j Accsrding to some, but not other, authority a mort- 
I g?ge by a railroad company of its roll>ng stock and 
I other movable property must comply with general stat¬ 
utes relating to the execution of chattel mortgages. 
The due execution and record.ng o* a mortgage, and 
acts by the company recognizing its valid existence, 
constitute sufficient evidence of Its delivery. 

According to some authorities, a mortgage by a 
railroad company of its rolling stock and other mov¬ 
able property must comply with general statutes 
relating to the execution of chattel mortgages 
but there is also authority, to the contrary, that such 
statutes are inapplicable to ordinary railroad mort- 
gages .22 

Execution outside state of incorporation. In the 
absence of prohibitory statute, a railroad mortgage 
may validly be executed and acknowledged m a 
state other than that in which the company was m- 
corporated.2* 

Defective execution. An mstrument by way of 
mortgage of franchises or property of a railroad 
cxfflipany which is defectively executed nevertheless 
constitutes, when duly recorded, at least a valid 
equitable claim superior to the rights of an attach¬ 
ing creditor and a recital in a subsequent mort¬ 
gage of the existence, as a valid lien, of a mortgage 
which was defectively executed establishes the pn- 


18. NT.—Seymour v. Canandalsoa, 
etc, R. Co, 25 Barb 284. 14 How. 
Pr 531 

20. U S.—Pexmock v. Coe, Ohio, 28 
How. 117, 16 L.Ed 436 

N.J.—^Williamson v. New Jersey 
Southern B Co., 29 NJ E<i 311. 

21. U.S—Auausta Trust Co. v. Fed¬ 
eral Trust Co., C.CJa£ass, 140 P. 
030, affirmed 158 F. 167, 82 CC.A. 
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51 C.J. p 882 note 65. 

2^ Fla.—State v. Florida Cent. B. 
Co, 15 Fla. 690. 

22. US —^Tompkins v. Little Bock;' 
etc, It. Oo., C O.Arka, 15 ]l^ 6. 

24. U.S*—^Tompkins v. Xjittle Rock, 
etc., B. Co., supra. J 


25. La.—^State v. Mexican Gulf B. 

I Co*, 3 Bob. 513 I 

22. Ga,—^Brunswick, etc., R. Co. T. 

I Hushes, 52 Ga 557. 1 
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40 P 2d 386. 
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CoxdmoBWeaitb v. Smith, 10 Allen 
448, 87 Aw, JO. 478. > 


31. Tex.—Texas Western B. Co, v- 
Gentry, 8 SW. 98, 69 Tex 625. 

38. Cal —^Bishop v. McBlilllcan. 57 P. 

76, 124 Cdl 321, 71 Am.S R. 68. 

51 €LJ. p 833 note 73. 

33. U S.—Southern California Mo- 
tor-Boad Co. v. Union Loan A 
Trust Coh* Cal., 64 F. 459, 12 COA. 
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Cowdrey, Twl, 11 Wall. 459, 20 L. 
Bd. 199—^Hodder v. Fentucky, etc, 
B. Co., aC-Ky., 7 F. 793, affirmed 
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ority of such earlier conveyances over claims under 
the later one.^® After a railroad company has re¬ 
ceived the benefit of a mortgage, it cannot be heard 
to say that the instrument is invalid because of 
defective execution.®^ 

Delivery, The due execution and recording of a 
mortgage, and acts by the company recognizing its 
valid existence, constitute sufficient evidence of its 
dehvery.38 

d. Recording and Registration 

In the absence of statutes particularly applicable to 
railroad mortgages, the general statutory provisions rel¬ 
ative to tiling and recording of mortgages govern. 

In the absence of statutes particularly applicable 
to railroad mortgages, general statutory provisions 
relating to the necessity and sufficiency of filing and 
recording real estate mortgages govern mortgages of 
the real property of a railroad company,and those 
applicable to chattel mortgages control mortgages 
confined to personal property of the company,^® ex¬ 
cept that no record of a statutory mortgage is neces¬ 
sary, since the statute creating it gives constructive 
notice of its existence and contents,and that a 
statute requiring mortgages to be filed or recorded 
does not apply to a mortgage extending or continuing 
an existing statutory lien.**^ Generally speaking, 
the recordation or registration of a mortgage is 
not necessary to its validity as between the parties,^® 
or as to others having notice of its existence,^^ un¬ 
less a statute provides that an unrecorded mortgage 
shall be invalid as to creditors, in which case it will 
be held invalid as to a creditor, even though he had 
actual knowledge thereof.^^ Unless duly filed or 
recorded, a railroad mortgage is ordinarily inef¬ 
fectual as against third persons without notice.^® 
An instrument which is not only a chattel mortgage 
but also a contract for the sale of railroad equipment 


need not be recorded as a chattel mortgage if it 
is recorded as pro\ided for by a special statute 
dealing with contracts of its type.'*'^ 

Mortgages of both realty and personalty. Except 
where otherwise provided by sta.utes governing rail¬ 
road mortgages, the recordation, as a real estate 
mortgage, of a mortgage covering both real and per¬ 
sonal property of a railroad company is ordinarily 
held to be insufficient as to the personalty mcluded 
if the requirements of the general statutes relating to 
the registration or recordation of chattel mortgages 
have not been complied with;48 but a statute pro¬ 
viding that mortgages embracing both real and per¬ 
sonal property, vrhen duly recorded as mortgages of 
real property, need not be recorded as chattel mort¬ 
gages puts the status of the mortgage hen on the 
personalty on virtually the same basis and makes it 
subject to virtually the same rules as a mortgage of 
realty.^® Where both a general chattel mortgage 
act and a special act with respect to railroad mort¬ 
gages coexist, the fact that the latter merely sets 
out a method of record without providing any pen¬ 
alties for noncomphance will not cause the penalties 
prescribed* in the chattel mortgage statute to apply to 
failure to record a railroad mortgage as directed,®® 
and only such penalties and effect will follow as 
would result from a failure to record in the absence 
of statute.®^ A special statute relatmg to the re¬ 
cordation or registration of railroad mortgages is 
not repealed by implication by the mere enactment of 
a general chattel mortgage statute,or by amend¬ 
ment or alteration of an existing general statute.®® 

Place, A statute requiring chattel mortgages to 
be filed in the town where the mortgagor resides, if 
a resident of the state, and if not a resident, where 
the property mortgaged is situate at the time of the 
execution of the mortgage, is fully satisfied by filing 


36. Ohio—Coe V. Columbus, etc, R. 
Co. supra. 

37. Ala—^Mobile, etc., R. Co. v. Tal- 

xnan, 15 Ala. 472. i 

38. Pa.—Appeal of McChurdy, 65 Pa. 
2d0. 

39. N T.—^Hoyle v- Fla4:tsburgrh. etc,, 
R. Co., 64 N-Y, 814, 16 Am.K. 675. 

40l Ky—Barney, etc., Mfsr- Co. v. 

Hart, 1 S.W. 414, 8 Ky.L. 223. 

51 C J p 834 note 88. 
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City, etc., R. Co, CCMo., 120 F 
398. 
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R. Co, D.CAla., 14 F.Cas No.7,808 
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Co V. Hendrickson, 26 Barb. 484 

61 C.J. p 834 note 4. 
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47. Ohio—Union Trust Co. v. New 
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Operation of statnte 
A statute withdrawing such com¬ 
bination mortgages from the opera¬ 
tion of the Chattel Mortgage Act 
does not act retrospectively to af¬ 
fect private rights acquired before 
its passage.—Williamson v New 
Jersey Southern R. Co.. 29 N.JEq 
311—61 C.J. p 834 note 11. 
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Pennsylvania, etc., R. Co, C.C1N.J., 
25 F. 760. 
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a railroad mortgage in every town through which 
the railroad nins.®^ 

Record or registration as notice. The record or 
registration in proper manner of a mortgage exe¬ 
cuted by a railroad company gives notice to all the 
world of the lien of the mortgage,effective from 
the time of recordation or registration.56 Recording 
a mortgage in full, as distinguished from mere 
registry, gives constructive notice of its entire con- 

tents.®7 

ir/iat law governs. The necessity and sufficiency ^ 
of recordation or registration of a mortgage of per¬ 
sonal property of a railroad co-mpany are governed ’ 
by the law of the state where the property is situ- i 
ate,5 5 except that a statute giving validity to mort¬ 
gages only after they are filed for record does not 
apply to mortgages executed out of the state on 
property situate outside of the state at the time the i 
mortgage was executed,®^ even though the mort¬ 
gaged property is subsequently brought within the 
state for a temporary purpose.®<^ 

e. Transfer of Possession of Personalty 

In the absence of a statute to the contrary, where | 
the parties act in good faith, a mortgage of persona! . 
property necessary to carry on the business of the 
railroad company Is valid as against creditors without a ' 
transfer of possession of the mortgaged property to the 
mortgagee. A failure to record a mortgage of railroad . 
personalty may be cured by a transfer of possession of I 
the property to the mortgagee. 

1 

The general rule, in the absence of recording acts, ; 
is that retention by a railroad company of posses- j 
sion of mortgaged personal property and failure to , 
transfer it to the mortgagee render the mortgage 
prima facie fraudulent as to creditors but, where 
the parties act in good faith, it does not invalidate 
the mortgage,®^ and so, unless otherwise provided 
by statute, a mortgage of personal property neces¬ 


sary to carry on the business of the company is valid 
as against creditors without a transfer of possession 
of the mortgaged property to the mortgagee.®® 
Similarly, a provision in a mortgage of income per¬ 
mitting the company to use as much of the income 
as necessary for operating and maintaining the road 
does not invalidate the mortgage.®^ Wliere a chattel 
mortgage is filed or recorded, under a statute pro¬ 
viding therefor, transfer of possession by the com¬ 
pany to the mortgagee has been held unnecessary.®® 
Statutory provisions authorizing a railroad company 
to mortgage cars, engines, and other personal prop¬ 
erty without delivery of possession, provided the 
mortgage is recorded, have been construed as ap¬ 
plicable only to personal property such as rolling 
stock,®® and not to stocks and bonds Transfer of 
possession to a receiver appointed to administer the 
affairs of the company for the benefit of its creditors 
is tantamount to a transfer to the mortgagee.®® 

In the absence of statute rendering unrecorded 
chattel mortgages void as to creditors, any invalidity 
or ineffectiveness, as to third persons, of a mortgage 
of personal property of a railroad companj" is cured 
by a transfer of possession of the mortgaged prop¬ 
erty to the mortgagee,®® or his agent,at any time 
before a le\y or seizure has been made in behalf of 
one as to whom the mortgage was invalid or inef¬ 
fectual, unless a transfer of possession immediately 
on the execution of the mortgage is required by stat¬ 
ute, in which case a transfer at any later time is 
ineffectual.^! Subject to such exception, possession 
taken by a purchaser at a foreclosure sale under the 
mortgage is effectual against creditors in whose 
favor no levy or seizure has then been madeJ® 

f• Fraud 

A mortgage of railroad property executed and ac¬ 
cepted as part of a fraudulent scheme Is wholly void. 


NLT.—Hoyle v. Plattsburgh, etc, 
B. Co., 54 N.Y. 314, 15 Am-H. 535, 
55b U S.—Dunha-m v, Cincmnatl, 

etc. R. Co, Ind., 1 Wall. 264, 17 
LiBd. 584. 

N.T—Seymour v. Oaoandatgua, etc, 
B. Co., 26 Barb. 234. 14 How.Pr. 
531. 

Se. N.Y.—Seymour v. Canandaigua, 
etc., K, Co., supra. 

57- N'.J.—^Bandolph v. New Jersey 
West Liine B. Co., 28 N.JJSa. 49. ' 

51 G.J. p 834 note 20, 

58; Ky.—^Barney, etc, ICfg. Co. v. 
Hart, 1 &W. 414, 8 Ky.L. 223. 

5a. N.T.—Nichols V. Mase, 94 N.T. 
160. 

Ohio.—Winslow V. Troy Irop. etc.. 
Factory, 1 Dxsn. 220, 12 Ohio Oec., 
Beprmt, 691. 


6a N.T,—Nichols V. Mase, 94 N.T. 
160. 

Ohio.—Winslow y. Troy Iron, etc.. 
Factory, 1 Disn. 229, 12 Ohio Dec. 
Beprint, 591 

61. Ohio.—Welch y. Pittsburgh, eta, 
B. Co, 2 Ohio Dec, Reprint, 6, 1 
WestL.Month. 87. 

ex Ky.—^Bckstein v, Meyer, 2 Ky. 

U 124, 10 Ky.Op. 124. 

Ohio.—Welch v Pittsburgh, etc., B. 
Co., 2 Ohio Dec., Reprint, 5, 1 
West-Ii-Month. 87. 

63; Ohio.—Welch y. Pittsburgh, eta, 
B. Co, supra. 

61 CJr. p 835 note 27. 

64. Ohio.—Welch y. Pittsburgh, eta, 
B. Co., supra. 

65. Ky.—^Beikstem v. Meyer, 2 KyJLu 
124, 10 Ky.Op. 942. 
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106. U-S.—^Miners* Bank of Wilkes- 
Barre T. Acker, CCJt.Pa., 66 F.2d 
860. 

67. US—Miners* Bank of Wilkea- 
Barre y. Acker, supra. 

68. Ohio.—Coe y. Columbus, eta, B. 
Co.. 10 Ohio St. 372, 75 Am,D. 518. 

6d. U.S—State Trust Co. v. Kan¬ 
sas City, eta, B. Co., C.C.Mo., 120 
F. 308. 

51 C.J. p 835 note 33. 

70. Ill.—^Palmer Fbrbes» 23 III. 

301. 

51 C.J. p 835 note 34. 

71, N.J.—WUliamson v. New Jersey 
Southern B. Co., 29 N.J.Bq. 311. 

TSL U.S—State Trust Oo. v. Kansas 
City, eta. R- Co., aCMo., 120 F. 

398. 



§§ 286-287 


BAILROADS 


74 C.J.S. 


even in the hands of bona fide holders of obligations 
secured b/ it. 

A mortgage executed and accepted as part of a 
fraudulent scheme is wholly void,'^^ even in the 
hands of bona fide holders of obligations secured by 
but one who has been a party to the fraud 
cannot assert rights against the company in opposi¬ 
tion to claims under such a mortgage advanced by 
good faith holdersJ5 Further, it has been held that 
the principle that, where a part of the considera¬ 
tion for a mortgage is fictitious and fraudulent, the 
whole instrument is void as against third persons 
does not, as applied to a mortgage intended to se¬ 
cure advances made by the real owners of the mort¬ 
gagor corporation, extend to the prejudice of inno¬ 
cent holders of the mortgage notesJ® 

g. 177110 May Question Validity 

The invalidity of a mortgage executed by a railroad 
company may be asserted only by the state where it 
arises out of the violation of a restriction Imposed for 
the benefit of the public. A railroad company is ordi¬ 
narily estopped to deny the validity of a mortgage of 
which it has received and retained the benefit. 

The invalidity of a mortgage executed by a rail¬ 
road company may be asserted only by the state 
where it arises out of the violation of a restriction 
imposed for the benefit of the public and a gen¬ 
eral creditor -whose claims arose subsequent to the 
execution of a mortgage ordinarily may not object 
to it as an unlawful preference.'^^ A statute declar¬ 
ing railroad mortgages invalid as against creditors 
claiming for work done or materials furnished will 
not invalidate a mortgage as to subcontractors who 
failed to file notice of their claims with the company, 
as they were authorized by statute to do, before 
payment in full to the principal contractor.^® 


EstcppcL A railroad company, notwithstanding 
its quasi-public character, is ordinarily estopped to 
deny the validity of a mortgage of which it has 
received and retained the benefit, or to deny its lia¬ 
bility thereunder, on any ground,so as, for exanr'., 
that the indebtedness secured was in excess of that 
permitted by statute to be incurred,si or that thu 
consent of stockholders, as required by a statute, v as 
not had,-- or that the company is only a corporation 
de facto and not de jure and persons standing in 
the place of the mortgagor company or deriving 
title through it are similarly estopped where it would 
be.^^ 

§ 287. - Construction and Operation in 

General 

a. General principles 

b. Ambiguities and repugnancies 

c. Construction of mortgage and bonds 

together 

d. What law governs 
a. General Principles 

Tha construction of mortgages of railroad property 
is governed largely by the Intention of the parties as 
expressed by them in the instrument. 

As m the case of mortgages executed by other 
corporations, discussed in Corporations §§ 1187- 
1189, the construction of railroad mortgages is gov¬ 
erned largely by the intention of the parties,as 
expressed by them in the instrument.®® Words must 
be taken m their natural import, in the absence of 
restrictive terms, and the language of a mortgage 
should be interpreted as it would be by a plain and 
careful mind,®® and in the light of the statutory 


73- Ohio—TTmon Trust Co. v. New 
York, etc, B. Oo., 9^ Ohio Deo, Re¬ 
print, 773,’ 17 Cinali Bui. 176. 

74. Ohio—^ITmon Trust Co. v. New 
York, etc, R. Co, supra. 

75. Pa.—Appeal of Reed, 16 A. 100, 
122 Pa 566. 

51 C 3. p 833 note 83. 

76. Ark—^Phillips v. Pine Bluff, etc., 
R Co, 208 B,W. 313, 137 Ark 443. 

77. IT S.—Sioux City Terminal R, 
etc, Oo. V- Trust Co. of North 
America, Iowa, 82 F. 124, 27 CC. 
A. 73, axarmed 19 S.Ct. 341, 173 U. 
S. 99, 43 L-Ed. 628. 

51 C.J p 835 note 38. 

78. IT.S —Central Trust Co. v. 

Bndgres, Tenn., 57 F. 763, 6 CC. 
A. 539. ^ 

79- 0.Sl—C entral Trust Co. ▼. 

Bridges, supra. 

80; IT.S,—Sioux City Terminal R, 
etc., Co. V. Trust Co. of North 


Amenoa, Iowa, 82 F 124, 27 CCA 
73, affirmed 19 SCt 341, 173 U.S 
99, 43 LEd. 628. 

Md—^Harrison v. Annapolis, etc, R. 
Co, 60 Md. 490. 

81. Pa.—^Fidelity Ins., etc., Co. v. 
West Pennsylvania, etc., R Co., 
21 A. 21, 138 Pa. 494, 21 Am S R. 
911. 

51 C J. p 836 note 44. 

88. US—^Baltimore, etc., R. Co. v. 
Berkeley Springs, etc., R. Co., CC 
WVa., 168 F. 770. 

61 C J. p 836 note 46. 

83- Ohio.—^Hatry v. Pamesville, etc.,, 
R. Co, 1 Ohio Cir.Ct. 426, 1 Ohio 
CirDec. 238—^Umon Trust Co. v. 
New York, etc., B. Co., 9 Ohio Pec., 
Beprmt, 773, 17 Clnc.I»Bul. 176. 

84- lU.—Thomas ▼. Citizens' Horse 
B Co, 104 lU. 462. 

61 C.J. P 836 note 47. 

85. N.T-—McLelland v. Norfolk 
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Southern R, Co, 18 N.E. 237, 110 
NY. 469, 6 Am.S.R. 397, 1 li-BA. 
299 

51 CJ. p 836 note 50. 

86. N.T.—^McLelland v. Norfolk 

Southern B Co, 18 N.E. 237, 110 
NT. 469, 6 Am SB. 397, 1 L,BA 
299 

51 C.J. p 836 note 61. 

The express terms of a railroad 
mortgage control the rights of the 
parties, since draftsman of the mort^ 
gage presuxnahly stated the Intent of 
the parties at that time —^Empire 
Trust Co. V. U. S. Trust Co. N T., 
C-OA-Mlnn., 165 F.2d 829. 

87- Md.—Northern Cent- R. Co. v. 

State, 17 Md. 8. 

51 C.J. P 836 note 52. 

88. N.T.—St. Uouis, etc., R. Co. v. 
Guaranty Trust Co., 99 N.B, 162, 
205 N.Y. 609. 

51 C.J. p 836 note 63. 
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or charter provisions by which it was authorized.^^ 
The mortgage should be construed with other instru¬ 
ments executed at the same time,®® and should be 
read as a whole,and provisions cannot be detached 
from their context and construed independently. 

A mortgage should be so construed, if possible, that 
every pnrt thereof will be made operativea court 
will not treat as useless any of the words or phrases 
of the instrument to which a natural meaning can 
be given,and, if any part of the description is in¬ 
operative to convey the property which it attempts 
to mortgage, the court will nevertheless enforce the 
mortgage on included property' of other descriptions 
m nature separable from that as to which the mort¬ 
gage is inoperative.®^ A railroad mortgage speaks 
as of the time of its execution.®® Any construction 
of the mortgage necessary to allow the railroad sys¬ 
tem to be kept up to date will be made where the 
language used is capable of such a construction and 
there is nothing expressly to the contrary.®^ 

Provisions defining rights after default. Provi¬ 
sions in a railroad mortgage in the form of a trust 
deed limiting or defining the rights, after default, 
of the trustee or the bondholders are to be con¬ 
strued strictly,®® but according to the fair and rea¬ 
sonable meaning of the language used,®® taking in¬ 
to consideration the nature of the provision and the 
character of its object.^ 

Subordination of lien. The language of a rail¬ 
road mortgage will not be so construed as to subor¬ 
dinate its lien to a subsequent mortgage if susceptible 
of a different and equally tenable construction.® 

89. TJ S.—Platt V. Union Pac R Co., 1 98, 

Neb. 99 U.Sw 48. 25 L.Ed. 424. 

61 aj. p 836 note 54. 

9a US —McCuUoch 
Pac. Ry. 

Supp. 534. 

Saolk SBStnuna&t veoofifBislaff azist- 
anee of othasrs 

U.S.—^UcCulIocb r. Chadian Pac 
Ry. Co., 8upr«L 

91. U.S—^In re Wisconsin Cent. Ry 
Co, U.CMinn., 68 P.Supp. 320, af¬ 
firmed, CC.A., Smpire Trust Co v. 

U. S. Trust Co. of N. T., 165 P.2d 
829. 

51 aJ. p 837 note 55 

90. Vo.—Jackman v. St Liouis, etc., 

R. Co., 263 &W. 230, 304 Ma 319, 

51 C.J. p 837 note 56* 

98. W.Va.—Ckapman r. Pittsburg;, 
etc., R CCK. 26 W.Va. 328. 

94, W.Va.—Chapman ▼. Pittsburg, 
etc, R Co, supra. 

51 C.J. p 837 note 58^. 

99. UJSw—Pennook v. Goe^ Ohio, 23 

How. 117,16 L* Ed. 436. 

51 C.J. p 837 note 59. 


B. AmBigaities and Bepngnaneies 

Where the lanouage of a railroad mortgage Is am¬ 
biguous, the court may look to extraneous matters to 
resolve the amb guity. In the event of repugnancy be¬ 
tween two clauses In the instrument, it has been held 
that the one first appearing will control. 

If the language of a railroad mortgage is am¬ 
biguous, the court may look to the situation of the 
parties at or near the time of execurion and the 
nature and object of their transaction to assist in its 
constmetien ® Likewise, the interpretation of an 
ambiguous expression in the mortgage may be 
controlled by the interpretation w^hich the parties 
in their course of dealing under it have ratified and 
adopted ;■* but, where the meaning of a provision is 
clear, an erroneous construction by tliem will not 
control its effect.® A\liere one construction would 
make the contract illegal and invalid and another 
legal and valid, preference be given if possible 
to the construction which makes it legal ® An am¬ 
biguity in the terms of a mortgage is ordinarily to 
be construed against the company,' and in favor 
of the bondholders,® although it has been held that 
provisions with respect to entry or sale by the 
trustee on default are to be construed in favor of 
the company in case of doubt.® 

It has been held that, where two clauses in a 
railroad mortgage are repugnant and cannot stand 
together, the one first appearing in the instrument 
will stand and the later one will be rejected.^® 

a Gonstmctioii of Llortgage and Bonds Together 

A railroad mortgage and the bonds secured thereby 
should be construed together. 


Vt,—Eldndffe ▼. 34 Vt- 

484. 

51 C.J. p 837 note 60. 

V Canadian j 97 , itT.—N ew York State R Cos. v. 
U.aMinn., 63 P ; Security Trust Co., 238 N.T.S. 354, 
135 Vise 456. 

98. US—Guaranty Trust, etc, Co. 
V. Green Cove SpringTs, etc, R. Co., 
Fla., 11 act 512, 189 U.S. 137, 35 
L..Ed 116. 

51 C.J. p 837 note 63. 

99. US—Cbicaev, eta, R. Go. ▼- 

PPsdick, lU., 1 S.Ct 16, 106 US 
47, 27 LBd, 47—Alexander v. Cen- 
tr^ R. Co., C.Cllowa, 1 JF.Caa.Na | 
166, 3 Dm. 487. j 

1 . U.S.—Chicago, etc., R. Ca v. Foe- j 

dicfcr UL, 1 S.Ct 10, 106 U.S, 47, | 
27 UBd. 47. ; 

2 . U.S.—Bankers Trust Co. v. Calla-1 

way, aaA.Ga., 148 F.2d 629. . 

3. U.S. —Central Trust Co. t. Eaee-| 

land, Ohio, 11 SwCt 857, 138 U.S. 
414, 34 Ii.Bd. 1014. j 

61 C.J p 837 note 6 T. { 
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4. U.S —^Missouri Pac R. Co. v. 
Texas, eta, R. Co, CCA-Za, 282 
F. 61. 

51 C.J. p 837 note 68. 

5c W.Va.—Chapmnn t. Pittsburg, 
eta, R Co., 26 W Va. 328. 

a Ohio.—Vlller v. Ratterman, 24 
N.EL 49S. 47 Ohio St 141 

7- N.T.—Rothschild v. Rio Grande 
Western R Co„ 32 NT.P. 37, 84 
Hun 103, affirmed 46 N.T S. 1147, 
17 App.Div 635, affirmed 58 NE 
1092, 164 N Y. 594. and affirmed 63 
NY-S. 1113, 81 AppDIv. 630, af¬ 
firmed 58 N.R 1091. 164 N.Y. 595. 

8. N.Y.—St honiB^ eta, R Co, v 
Guaranty Trust Co., 99 N.E. 162, 
205 N.Y. 609. 

a» U.S.r-<7biottga eta, R Ca v. Fos- 
dlck^ RL, 1 S.Ct 10, 106 US. 47, 
27 L..Bd, 47. 

51 C J. p 838 note 73. 

la N.Y,—Pittsburgh, etc, R Co. v. 
Central Trust Co, 141 N.Y.S. 66, 
156 AppDiv. 182* 
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A mortgage of a railroad is to be construed in 
connection with bonds secured by it,ii and, where 
by reference in the bonds and coupons the mortgage 
is incorporated with them, the provisions of all the 
instruments must be examined together to discover 
the intent and meaning of the contract Where 
the terms of the bonds and those of the mortgage 
are inconsistent, the terms of the bonds will con- 
trol.i^ There is nothing repugnant or conflicting 
in the terms of bonds and of a mortgage where 
the mortgage secures the bonds according to their 
terms and also by providing additional funds out of 
which they may be paid.^^ 

d. What Law Governs 

The construction of a railroad mortgage Is ordi¬ 
narily governed by the law of the state where It was 
executed and where the property is situated. 

The construction of a railroad mortgage is or¬ 
dinarily governed by the law of the state wherein 
it was executed and where the property conveyed 
by it is situate,15 even though interest coupons at¬ 
tached to the bonds secured are by their terms pay¬ 
able in another state.i® Where the place of execu¬ 
tion does not appear, the court is not bound by 
principles of comity to follow the construction given 
to similar mortgages by the courts of one of several 
states wherein the mortgaged property is situate,!^ 


74 C.J.S. 

but may construe the instrument according to the 
common law i® 

§ 288. - Property and Funds Included 

a. In general 

b Real or personal property 

c. Appurtenances 

d. Franchises 

e. Earnings, income, and other funds 

f. After-acquired property 

g. Estoppel of mortgagor and mortgagee 

a. In General 

The property included In a mortgage of railroad 
property Is determined by construing the instrument in 
accordance with the intention of the parties as disclosed 
by the language used therein. 

The general rule that a mortgage executed by a 
railroad company is to be construed m accordance 
with the intention of the parties as expressed therein, 
as discussed supra § 287 a, has been applied in deter¬ 
mining what property is included in the mortgage;^® 
and the mortgage must be read as a whole.^o Ac¬ 
cordingly, a description in general terms of the 
property to be conveyed by a railroad mortgage is 
sufficient, provided the designation is such that the 
property intended to be conveyed can be identified 
or ascertained and for this purpose resort may 
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11. Dl.—Boley V. Lake St El. B 
Co, 64 IllApp 305, 

N.Y —^Rothschild v. Rio Grande 
Western R Co, 32 NTS 87, 84 
Hun 103, affirmed 45 N.Y S 1147, 
17 App Div 635, affirmed 68 N.E. 
1032, 164 NY 594, and affirmed 63 
N.T S 1113, 21 App-Div 630, affirm¬ 
ed 68 N.E 1091, 164 NY. 696. 

12. N.Y.—^Neldert v. Chicago, etc., 
R. Co, 156 N.Y S. 818, 169 App.Div. 
677. 

13- N.Y.—^Rothschild v. Rio Grande 
Western R Co, 32 N.T.S, 37, 84 
, Hun 103, affirmed 45 N.Y S. 1147, 
17 App Div. 636, affirmed 58 N.B. 
1092, 164 N.Y. 594, and affirmed 53 
N.Y.S Ills, 31 App.Dlv. 630, af¬ 
firmed 68 N.E. 1091. 164 N.Y. 696. 

61 C*J. p 838 note 76. 

24. Minn.—Seibert v. Minneapolis, 
etc., R. Oo.« 69 NW. 822, 68 Mum 
39. 

15. Pa.—Newman v. Bngantine 
Beach R Co., 15 PauCo. 626. 

le. Pa—Newman v. Brigantine 
Beach R Co., supra. 

17. IlL—Mississippi Valley, etc., R. 
Co. V. U. Sw Express Co., 81 HI. 
634. 

1& Ill.—^Mississippi Valley, etc, R 
Co. V. TJ. Sw Exipress Co., supra. 

19. U-S.—In re Central of Go. Ry 
Co., Ga,, 160 P.2d 463. 


Property not used for transportation 
purposes 

(1) Where railroad mortgage re¬ 
peatedly specified that all property, 
railroad or otherwise, formerly own¬ 
ed by railroad’s predecessor under 
which railroad succeeded, was to be 
subject to the mortgage, property ac¬ 
quired from such predecessor was 
subject to the mortgage although not 
used for transportation purposes — 
Ecker v. Western OPac. R R. Corp, 
CaJ., 68 S.Ct. 692, 318 US. 448. 87 
L Ed. 892, rehearing denied 63 S Ct. 
985, 318 US 803, 87 LEd 1166, 
Crocker First Nat Bank of San 
Francisco v. Western Pac. R., 63 
set. 986, 318 U.S. 803, 87 L.Bd 1166, 
Western Pac. R, Co. v. Ecker. 63 S. 
Ct. 986, 318 U.S. 803, 87 LEd, 1166, 
63 S.Ct 986. 318 U.S. 803, 87 LEd. 

1166, and Irving Trust Co. v Croedt- 
er First Nat. Bank of San Francisco, 
63 S.Ct. 988, 318 U.S- 803, 87 LEd. 

1167. 

(2) But system mortgages, includ¬ 
ing property for use on, or m con¬ 
nection with, or for the purpose of 
lines of railroad, did not cover rail¬ 
road’s coal lands.—Liberty Nat. Bank 
& Trust Co. of Savannah v. Bankers 
Trust Co., C.C.A.Ga., 150 F,2d 453. 

SnbstltatloiL 

The provision of a railroad mort¬ 
gage for substitution of other realty 
on sale of mortgaged parcels when 
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no default existed in mortgage bonds 
could not be invoked many years aft¬ 
er tracks of mortgaged railroad were 
relocated and after default in mort¬ 
gage bonds, especially where original 
location could not be sold without 
improvements constructed after re¬ 
location of tracks—^In re New York; 
N H. & H. R Co, DC.Conn., 27 F. 
Supp, 392, affirmed, C.C.A., 104 F.2d 
1018 

Property owned by subsidiary 
A mortgage on railway Imes given 
by parent corporation conveyed by 
way of mortgage only as much of 
I railway lines as was actually owned 
by parent corporation, but by hy¬ 
pothecating as collateral the mort¬ 
gages of subsidiary corporations, all 
of which mortgages were owned by 
parent cori>oration, bondholders of 
parent coT3>OTation were secured pro 
tanto by liens covering the other 
parts of raolway Imes owned by sub¬ 
sidiary corporations.—Carolina, C. & 
O Ry. of South Carolina v. South 
Carolina Tax Comimssion, 15 SE2d 
764, 197 <8.0. 629. 

20. t7.B.—Cleveland Trust Co v. 
Consolidated Gas, Electric Light d; 
Power Co of Baltimore, C.C.AMd., 
55 F.2d 211. 

21. U.&^—Central Trust Co. v. 
Bridges, Tenn*, 67 F. 763, 6 CCLA 
539. 

51 C.J. p 838 note 84, 
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be had to oral evidence,22 Indeed, the description 
in a mortgage executed by a railroad company cover¬ 
ing all its personal property is not required to be as 
definite and certain as in an ordinary chattel mort¬ 
gage, by reason of the peculiar nature of the trans- 

action.23 

General terms in a description are controlled and 
limited by a subsequent specification or designation 
of property to be included,24 and in the construction 
of the mortgage are not to be detached from those 
of an explanatory character which immediately fol¬ 
low 25 Broadly speaking, if the object is to convey 
a limited interest, general words do not operate to 
enlarge that interest, but, if the object is to con¬ 
vey a general interest, they operate to include every¬ 
thing that falls vrithin the general words used.25 On 
the other hand, while the force of general terms 
IS not to be frittered away by an attempt at more 
particular description,27 and a general grant of prop¬ 
erty “inclusive of” particular articles or items can¬ 
not be treated as limited or restricted by such spe¬ 
cification,28 all that can be embraced by the more 
general terms will not be treated as conveyed unless 
the intention so to do is apparent,29 Where a speci¬ 
fic enumeration of particular articles of property is 
followed by general terms, the latter terms are ordi¬ 
narily construed to refer only to articles of the same 
nature and kind as those specifically named,2^ and 
will not be treated as including more or other prop¬ 
erty than that conveyed by the preceding terms 
but this rule yields to the intention to be gathered 
from the context and general scope of the instru- 
ment.22 A broad general grant among a number of 
specifically described items is properly limited in ef¬ 


fect to an explanation of the other words of the 
series which are in immediate connection with it.®* 

Ejrclusion by implication. The doctrine that the 
expression of one thing is the exclusion of another 
or others is applicable to railroad mortgages,2^ par¬ 
ticularly since it may fairly be assumed that those 
who draft a railroad mortgage are competent for the 
purpose and skilled in that branch of the law,®^ so 
that their omissions cannot be taken to be inadver- 
tent.25 However, the doctrine is limited by the rule 
that the ormssion to speafy a thing along with other 
things which are enumerated does not exclude it if 
any of the enumerated things could be of no use 
vrithout it,27 except where the mortgage speaks 
clearly for itself as to what is and is not to be in- 
cluded.28 

Rcfctence to other instruments. A railroad mort¬ 
gage expressly referring to another instrument for 
a description of the property conveyed may by such 
reference sufficiently identify the security, provided 
the reference is clear but it will not do so if the 
instrument thus referred to is not m existence at the 
time of the execution of the mortgaged® A mort¬ 
gage descnbing the property conveyed as all that de¬ 
scribed or referred to m a certain other mortgage, 
which by its terms covered after-acquired property, 
conveys property acquired since the execution of 
siKh other mortgage.^i 

Nature of interest or title. W^ere the description 
is otherwise sufficient, a railroad mortgage passes 
the equitable interest of the company in property the 
title of which the company could compel to be con¬ 
veyed to it,42 such as lands bought by the company 
or with its funds but to which title was taken in an¬ 


as. W Va —Chaj)man v. Pittsburgft 
etc . H. Co , 26 W.Va. 32S 

33- Conn—^Buck v. Seymour, 46 
Conn, 156. 

S4. N.J —Koplowitz V. Central Trust 
Co. of New York. 39 A.2d 452, 135 
N.JEq 553 

51 C.J. p 838 note 87. 

3Sm TT S —Smith V McCullough, Mo , 
104 U.S. 25. 26 L.Ed. 637. 

26, Conn.—^Raymond v. Clark. 46 
Conn 129. 

27. U.S —^Alabama v. Montague, 
Tenu, 6 e.Ct 911, 117 V^S. 602. 29 
L..Ed. 1000. 

28- U.S.—Shaw v. Bill, Ind., 96 U.S. 
10. 24 IjJEd. 338. 

22, U.S.—Alabama v. Montague. 
Tenn.. 6 S.CL 911, 117 U.S. 602. 29 
KEJd. 1000. 

Vt—Bldrldge v. Smith, 34 Yt 484. 

61 GLJ. p 833 note 32. 


30. Vt—Bralnerd v. Peck. 34 Vt 
496 

51 C J p 838 note 93. 

31. US—^New Orleans Pac. R, Co 
V. Parker. L.a, 12 S Ct. 364, 143 U 
S 43. 36 L.£d 66. 

Conn.—Boston, etc, Air Line R. Co 
V. Coffin. 50 Conn. 150. 

32. US^—Calhoun v. Memphis, etc., 
R. Co. Tenn. 4 PCas.No.2,309, 2 
FIipp, 442. 

51 CJ p 839 note 95. 

33. U.S.—^Alabama v. Montague. 
Tenn., 6 S Ct. 911. 117 U.S. 602. 
29 L.Ed. 1000. 

51 C J. p 839 note 36. 

34. U.S.—Central Trust Co. v. Den¬ 
ver. etc, R. Co. Colo., 219 F 110. 
135 C,C.A. 12. 

51 C.X p 833 note 37. 

35* U.6.—New York Guaranty Trust 
Co. V Minneapolis, etc.. R. Co.. C. 
C.A.Minn, 36 P-2d 747. certiorari 
denied 50 SCL 407. 281 U.S 766. 
74 Ii.Ed. 1166—Mercantile Trust 
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A Minn , 36 F 2d 747, certiorari de¬ 
nied 60 set 407, 281 US. 756, 74 
LEd. 1166. 

37. Ky.—PhilUps v. Winslow. 18 B. 

Mon 431. 68 Am.D. 739 
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38- U S.—New York Guaranty Trust 
Co. V. Minneapolis, etc, R. Co.* 
aC.A.Minn, 36 F2d 747, certio¬ 
rari denied 50 S.Ct 407, 281 U.S. 
756, 74 DEd. 1166. 

39. Tei.—^Mcllhenny v. Bing, 13 S. 
W 656. SO Tex. 1, 26 Am.S.R. 705. 

4a N.T. — ^Bird V. New Jersey, etc^, 
R. Co., 38 N.T.S. 281, 3 AjPP.Div. 
344. 
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Fklls Bank, 10 Gray 668. 

4a. Conn—Boston, etc., Air Line R. 
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other's name,‘*s or lands occupied by the company 
under an executory agreement to purchase On 
the other hand, an interest which has never become 
a consummated right in law or equity does not pass 
by srch a mortgage.^® 

Mortgage of '^railroad'' The extent of the prop¬ 
erty conveyed by a mortgage of a railroad compa¬ 
ny’s “road” or “railroad” is to be determined largely 
in the light of the character, condition, and circum¬ 
stances of the subject matter.^® In general, no more 
is mcluded by the term than would be conveyed un¬ 
der a descnption of the roadway and other lands 
of the company by metes and bounds, with the ap¬ 
purtenances and a mortgage of a railroad eo 
nomine will not be treated as embracmg all of the 
property of the company of every kind merely be¬ 
cause it was acquired for railroad purposes."^® Such 
a mortgage does not include a subsequent extension 
of its line which at the time of execution of the 
mortgage the company was not authorized to mafce,^® 
or any property which it was not then authorized to 
acquire,®® but its force or lien is-not affected by 
alterations in plan or deviations in location made 
without any abandonment of the original project 
but in pursuance thereof,®^ or construction beyond 
one of the termini proposed at the time of execution 
of.the mortgage.®^ A mortgage conveying all the 
property belonging or appertaining to the railroad 
of the mortgagor company does not include property 
belonging to the company but not appertaining to its 
road;®3 but a mortgage of the railroad and prop¬ 
erty of the company passes not only the road and its 
appurtenances but also other property and lands not 
necessary to the road®^ 

b. Beal or Personal Property 

(1) In general 


(2) Particular descriptions of real prop- 

ertj" 

(3) Particular descriptions applicable to 

personal property 

(1) In General 

Generally a mortgage of realty Includes the railroad 
Itself and articles designed to be attached to the g^-ourd 
or already firmly annexed thereto, while a mortgage of 
personalty includes articles which may be used for other 
than railroad purposes or carried sway without showing 
that they were designed for railroad use. 

In determining what property passes under a 
mortgage executed by a railroad company as real 
estate and what as personal property, it is a gen¬ 
eral rule that a mortgage of realty mcludes the 
railroad itself, both ground and superstructure®® 
and depot grounds,®® buildings,®'^ and turntables,®® 
as well as rails, ties, spikes, and other articles 
designed to be attached to the ground®® or already 
firmly annexed thereto;®® but articles which may be 
used for other than railroad purposes or earned 
away without showing that they were designed for 
railroad use are personalty®^ and so a mortgage of 
personal property will include such things as fuel,®2 
oil,®® office furniture,®^ platform scales,®® planing 
mills,®® loose tools and implements,®*^ and all other 
articles not constituting a part of the roadbed or 
firmly fixed to the land or to some building which is 
itself a fixture,®® mcluding such articles as are usu¬ 
ally denominated “chattels,” although affixed by a 
screw or the like to some building where they are 
removable without detriment to the building.®® It 
has been held that rails, ties, spikes, and other 
matenals on hand designed to be attached to the 
road in running or repairing it are real property, 
passing under a real estate mortgage,*^® but there 
is also authority for the contrary view that they are 


43- IT S —Central Trust Co. v. Knee- 
land, Ohio. XI S.Ct S57. 138 U.S. 
414. 34 L.Bd. 1014. 

51 C J. p 839 note 8. 

4& Me.—^Hamlin v. Bitropean. etc., 
R Co. 72 Me. 83. 

51 C.J. p 839 note 9. 

46. IlL—Chicago, etc, R. Co. v. Loe- J 
vrenthal. 93 RL 433. 

51 CU. p 839 note 10. 

46. Vt.—Miller v. Rutland, etc, R I 
Co , 36 Vt 462. 

51 C.J p 840 note 12. 

47. N.T.—^Beardsley v. Ontario 

Bank, 31 Barb. 619. 

4S. Wis—Dmsmore v. Racine, etc., 
R. Co., 12 Wis. 649. 


Pa—^Youngrman v, Blznira. etc, R. 
Co., 65 Pa. 278 

51- Ala,—^Meyer v. Johnston, 53 Ala. 
237 

Vt—Miller V, Rutland, etc, R. Co., 86 
Vt 452. 

52- Vt.—^Miller V. Rutland, etc., R. 
Co, supra 

53. NT—^Parish v. Wheeler, 22 N. 
T. 494. 

Mo-—Whitehead v. Vineyard, 60 
Mo. 30. 

55- Ill.—Palmer v- Forbes, 33 111- 
301. 

56. Ill—Palmer v. Forbes, supra. 
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40. Va.—^Alexandria, etc, R. Co v 57. 
Graham, 31 Gratt 769, 72 Va 769 

58* 

60l Ala.—Meyer v. Johnston, 53 Ala. I 
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Ill —Palmer v Forbes, supra. 
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HL—^Palmer v Forbes, supra. 


60. N T.—^Beardsley v. Ontario 

Bank, 31 Barb. 619 
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61- Ill.—^Palmer v. Forbes, 23 III 
301. 

62. Ill.—^Hunt V. Bullock, 23 IlL 320 
•—Palmer v. Forbes, 23 Ill. SOL 

63. Ill.—^Palmer v Forbes, supra. 

64. Ill—Titus V. Mabee, 25 Rl. 267 
—Hunt V. Bullock. 23 Ill. 320 

66. N Y.—^Beardsley v. Ontario 

Bank, 31 Barb. 619. 

66. Rl,—^Titus V Mabee, 25 Ill, 267. 

67- N.T.—^Beardsley v. Ontario 

Bank. 31 Barb. 619. 

68; N.T.—^Beardsley v- Ontario 

Bank, supra. 

69. N.T.—^Beardsley v. Ontario 

Bank, supra. 

70. Pa,—Palmer v* Forbes, 23 111- 
301. 
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personal property and do not pass under a mortgage 
of the company’s realty 

Rolling stock of a railroad company is treated by 
some authorities as real property, so as to be in¬ 
cluded in a mortgage thereof, ‘2 at least if it is 
located on the company’s own property or road;"^ 
but according to other authorities such property 
must be included as personal property if it is to 
pass by the mortgageJ^ 

(2) Particular Descriptions of Real Property 

Various descriptions of real property mortgaged by 
ra’iroad companies have been Judicially construed as to 
the property included. 

A mortgage of lands and property used or to be 
used for a railroad or for railroad purposes does 
not include town lots on which the railroad is not 
located and which have neif^er been appropriated to 
railroad purposes,^» or those designed as the location 
for a factory for building railroad cars,'^® or lands 
^vhich the company plans to sell its employees for 
building purposes,although such parcels are 
temporarily used for railroad purposes,78 or dwell¬ 
ings provided for company employees and rented 
to them by the company ;79 but such a description 
does cover lands used to store fuel for the rail- 
road.89 Tracts of land which are not immediately 
useful or necessary for railroad purposes but which 
are adapted to, and will probably become necessary 
for, the future use of the company pass under such 
a mortgage,8l even though intended for railroad 
use only in certain contingencies which have not 
occurred, and the fact that such use or probability 
of use subsequently came to an end does not with¬ 
draw the land from the operation of the mortgage 
but any portions of such tracts not used or useful 


immediately or in prospect and which can be sepa- 
-ated from the used or useful portions are not in¬ 
cluded in the mortgage.^^ 

Necessity and ccnvcn'ctice for use and operation, 
A mortgage of real estate necessary and convenient 
, for the use and operation ox a railroad does not 
' cover a dwelling house ordinarily rented as a 
j residence to the off.cers and employees of the com- 
pany,35 although at one time used temporanh' for 
; company othces^se since the subsequent abandon- 
} ntent is evidence that it was not necessary or con¬ 
venient for the operation of the road, ^7 ^or does 
I such a mortgage include land bought in order to 
I obtain a right of way more cheaply and designed to 
be held temporarily and sold at a profit,^8 or land 
granted to aid in the construction of the road,8® 
or land which the parties have stipulated was not 
used or necessary to be retained for future use 
by the railroad for operating its railroads or branch- 
es,9^ While it is for the jury to determine whether 
land was purchased for use in the operation of the 
road,81 the judgment of officers of the railroad com¬ 
pany as to the quantity necessary for railroad pur¬ 
poses IS ordinarily conclusive.®^ 

A mortgage of the entire line of railroad from one 
terminus to another includes the whole of the road, 
although part of it was unbuilt when the mortgage 
was executed.88 

Property connected with a railroad, as so described 
in a mortgage, includes depots and premises ac¬ 
quired and used for station purposes.®^ 

A mortgage of lands acquired for the purposes 
of the road includes onlj: those acquired for the 
road and necessary and convenient for the construc- 


71. N’.T.—Beardsley v. Ontario 

BanlE, SI Barb 619. 

72. HI—^Titus V. Mabee, 36 HI. 257 
51 O.J. p note 51* 

73. HI.—^Titus V. Mabee, supra. 

74. N.Tw—Hoyle v. Plattsburgh, etc, 
R. Oo., 64 N-Y. 314, 13 Am,R 595 

51 CLJ. p 841 note 53. 

75. Ohio.—Citizens' Sav., etc, Co- v. 
Cincinnati, eta. Tract. Ca, 140 N. 
E. 380, 106 Ohio St. 677—Walsh v 
Barton, 24 Ohio St. 28. 

76. VL—Mdridge v. Smith. 34 Vt. 
484. 

51 CJF. p 841 note 56. 

77- Tex.—Aldridge v- Pardee, 60 
W. 786, 24 Tex.Clv.App 254, af¬ 
firmed PiMee V. Aldridga 23 S-Ct. 
514, 189 tr.S. 429, 47 H.S}d. 883. 

78. U.Sv—^Pardee v. Aldridge, Tex, 
23 act. 614, 189 U.a 429, 47 L-Bd. 
883. 


79- Vt—^Eldridge v. Smith, 34 Vt. 
484. 

80. Vt.—^Eldridge v. Smith, supra. 

81. Me.—^Hamlin v. European, eta, 
K. Co, 72 Me. 83. 

Ohio—Citizens' Sav, etc., Co. v Cm- 
cinnatt, etc. Tract Co., 140 NE 
380, 106 Ohio St. 577. 

82. Ga.—^Hawkins v. Mercantile 

Trust, eta, Co.. 23 S.E. 498, 36 Qa 
630. 

83. Ga.—^Hawkins v. Mercantile 

Trust, eta, Co., supra. 

Me.—Hamlin v. European, eta, R. 
Oo., 72 Me. 83. 

84 . Ohio. — Citizens' Sav., etc., CoTr, 
dneinsati, eta. Tract. Co., 140 N. 
E. 380, 106 Ohio St. 677. 

86. Tex^—St XjouIb, eta, R. Co. v. 
Whitaker, 5 aW. 448, 68 Tex. 630. 
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92. Vt—^Elldrfdge v. Smith, 34 Vt 
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tion and operation thereof,95 and those purchased 
to be sold at a profit, although the profit may be 
expended on the construction of the road, are not 
embraced in the mortgage.Q® 

A mortgage of the compands rights of way does 
not include its rights as covenantee in personal 
covenants contained in a grant of a right of way.97 

A mortgage on the main line of a railroad does 
not cover real estate having an actual situs in an¬ 
other state, across the state boundaiy' from the 
terminal point of the mam railroad line.®® 

A mortgage of depots includes not only places 
provided for the convenience of passengers await¬ 
ing the arrival or departure of trains,99 but also 
buildings used for the receipt and storage of freight 
until It IS forwarded or delivered.^ 

(3) Particular Descriptions Applicable to 
Personal Property 

Particular descriptions of the property covered by 
a mortgage executed by a railroad company have been 
held applicable to the personal property of the companyr 
including choses in action and chattels real. 

A mortgage of all the property necessary to 
the operation of the mortgagor company’s railroad 
includes such personal property of the company as 
it has deemed best to acquire for the use of its 
franchises most profitable to itself and most bene¬ 
ficial to the public,2 although not indispensably re¬ 
quired for the operation of the road^ A mortgage 
in general terms of the “property of the company” 
is sufficient to include such worn-out or broken per¬ 
sonal property as the proper management of the 
road requires to be repaired or recast by the com¬ 
pany or others for it or exchanged for new articles,^ 
and also includes a tugboat required in the conduct 
of the company’s business of hauling and delivering 
coal to ships ;5 but boats and wharves not con¬ 


nected with a railroad or intended for its use and 
acquired only in order to destroy competition do not 
pass under a mortgage of railroad propert}" o;\Tied 
and used or useful in the operation of the road or 
in connection therewith.® Rails severed from the 
realty and unfit for further use pass under a mort¬ 
gage conveying among other things “rails, material, 
etc.;”7 and a mortgage of “materials used” on the 
road passes fuel supplies.® A mortgage of the 
furniture and equipment of a railroad does not con¬ 
vey machinery used in the treatment and preserva¬ 
tion of ties 9 

Choses in action and chattels real. A mortgage of 
all rights and interests of a railroad company is 
broad enough to include choses in action.^® A mort¬ 
gage expressly including the rights and interests ac¬ 
quired under a certain contract covers traffic rights 
under such contract.^^ It has been held that un¬ 
paid subscriptions to the stock of a railroad com¬ 
pany are included in a mortgage covering the com¬ 
pany’s “evidence of debt,”i 2 not in a mortgage of 
all its “rights . . . claims and demands what- 
soever.”^® The rights of the company as lessee of 
a connecting road are included in a mortgage of all 
property and rights connected with, or appurtenant 
to, its road,i^ but its rights as lessee of a hotel not 
used in connection with the operation of the road are 
not included.^® 

Designation of mortgagor company. Where a 
mortgage of the rolling stock of a certain division 
of a railroad contains a covenant on the part of the 
mortgagor railroad company to designate in a pre¬ 
scribed mode, as belonging to that division, a cer¬ 
tain proportion of the whole rolling stock owned 
by the company, the mortgage covers only such roll¬ 
ing stock as IS thereafter designated as belonging to 
the division named,!® although the whole amount 
covenanted for is not so designated.!'^ The lien of 


95. Conn.—Boston, etc,, Air Line B. 
Co. V. Coffin, 50 Conn 150. 

96. Conn.—^Boston, etc-. Air Line R 
Co. V. Coffin, supra 

97. Ohio-—^Bosworth v. Pittsburgh, 
etc, JL Co-, 1 Ohio Cir.Ct. 60, 1 
Ohio Cir.Dec. 42, affirmed 18 NE. 
533, 46 Ohio St. 81, 2 L H.A. 199. 

51 C.J. p 841 note 76. 

98; Tenn —Buck v. Memphis, etc., 
R. Co, 4 Centr.L 430- 
99- U.S—^Humphreys v McKissock, 
Iowa, 11 S.Ct 779, 140 TTS. 304, 
35 LEd 473. 
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ton Trust Go., 93 NBL 976, 200 N. 
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12. Ky—^Eckstein v. Meyer, 2 Ky. 
L 124, 10 Ky.Op. 942. 

13. N T.—^Dean v. Biggs, 25 Hun 
122, affirmed 93 N.Y. 662. 

14- U.S—Guaranty Trust Co. v. At¬ 
lantic Coast Electric R. Co., CC-N. 
J, 132 P. 68, modified on other 
grounds 138 P. 617, 71 CC.A. 41. 

15. U.S.—Guaranty Trust Co v. At¬ 
lantic Coast Electric H. Co., supra, 

16. U.S.—U. S. Trust Co. v. Wabash 
Western R. Co., C.C.Iowa, 38 F. 
891, appeal dismissed 11 SCt. 1030, 
140 U S. 703, 35 LwEd. 598. 

51 C.J. p 842 note 95. 

17. U S.—U. S. Trust Co. v. Wabash 
Western R. Co., supra. 
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such mortgage on the rolling stock which has been 
so designated is not lost, as between the parties or 
as to others having notice of the existence of the 
mortgage, by subsequent obliteration of the designat¬ 
ing marks where such rolling stack is otherwise 
traceable.is 

c. Appnrtenazices 

Within a mortgage of a railroad and its appur¬ 
tenances, those things only are appurtenances which 
are incidents to the railroad and are reasonably neces¬ 
sarily connected with its use and enjoyment, as dis¬ 
tinguished from things merely convenient thereto. 

Within a mortgage of a railroad and its ap¬ 
purtenances or property appertaining to it, those 
things only are appurtenances which are incidents to 
the railroad and are necessarily connected with its 
use and enjoyment,^® as distinguished from things 
merely convenient thereto.®® They need not, how¬ 
ever, be necessary in the strictest sense,or in¬ 
dispensable,®® since all that is required is that they 
be reasonably necessary for the present operations of 
the road and held for that purpose.®® So, the fact 
that parts of the property of the company could 
be detached and sold without causing any im¬ 
mediate inconvenience to the railroad or the companj^ 
does not show that such parts do not appertain to 
the road;®^ and realty owned and used for road¬ 
way purposes at the time of the execution of the 
mortgage is subject to the lien notwithstanding the 
tracks were subsequently relocated on other land.®^ 
WTiile the phrases “connected with” and “appurte¬ 
nant to” in a railway mortgage are not necessarily 
synon 3 Tnous,®® property not connected with what 
is ordinarily termed the “plant” or not forming a 


part of the organic structure of the road is not 
treated as appurtenant to it;®^ and the mere fact 
that propertj" is used in a manner beneficial to the 
income of the road and so as to facilitate traffic on 
it does not make it appurtenant to the railroad.®® 
Nevertheless, the mortgage may manifest an in¬ 
tent that realty physically unconnected with the 
rails should be deemed appertaining or belonging 
to the line of railroad:®® and a mortgage of all land 
appertaining or belonging to the line of the rail¬ 
road may include a parcel which was leased to an¬ 
other railroad and w^hich was used for general 
system purposes by the lessee.®® 

The term “appurtenances” cannot fairly be con¬ 
strued as including equipment®^ or rolling stock,®® 
but relates rather to things akin to the line of rail¬ 
road, such as switchyards, spur tracks, and the 
like®® Although strictly speaking land cannot be 
appurtenant to other land of the company,®^ it 
can pass under a mortgage as appurtenant to a 
railroad.®® and the true test to ascertain w’hether 
any particular parcel of land passes as an appurte¬ 
nance has been said to be whether it is so connected 
with, and used by, the company for the railroad that 
it could have been taken compulsorily therefor from 
a private o-wner,®® although it has also been held to 
be within the province of the jury to determine 
whether land has been so appropriated as to become 
appurtenant to the road ®'^ A mortgage on a rail¬ 
road between two cities named as termini, with prop¬ 
erty appertaining to it, creates a lien on its terminal 
facilities as appurtenances, and is not limited to so 
much of the road as is found between the city 
limits of those places,®® A mortgage on the road 
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Co. V. Minneapolis, etc., R. Co., su¬ 
pra. 

33. US.—New York Guaranty Trust 
Co. V. Minneapolis, etc., R. Co, su¬ 
pra. 

34k US.—New Orleans Pac- R. Co. 
V. Parker, La., 12 S Ct 364, 143 
US 42, 36 L Ed 66. 

Pa.—Shamokm Valley R Oo v Liv¬ 
ermore. 47 Pa. 466, 86 AmD. 562. 

3& U.S.—^Knevals v. Florida Cent, 
etc,, R Co., Fla., 66 F. 224, 13 C.C 
A. 410, certiorari denied 16 S.Ct 
1040, 159 US 257, 40 LEd 147. 

51 C J. p 843 note 12. 

36w Vt—Eldndge v. Smith, 34 Vt. 
484. 

37. 'Pa.—Shamokm Valley R. Co. v 
Livermore, 47 Pa. 466, 86 Axn.D. 
662. 

38. US—Central Trust Co v. Knee- 
land, Ohio, 11 set 857, 138 US. 
414, 34 LuEd. 1014. 
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and its appurtenances is less inclusive than a mort- i pany passes the corporate franchise of the com¬ 


pany 


.46 


gage on the road and property of the company. 3® 
d. Frajichises 

A mortgage of the road or property of a railroad 
comoany includes the secondary franch ses of the ccm- 
pany, but not ordinarily the primary franchise to be a 
corporation or an exemption from taxation, a •rcrlgage 
of the secondary franchises conveys nothing tangible. 

A mortgage of the road or propert 3 - of a railroad 
company includes the secondary franchises of the 
company, as far as necessary to make the other 
property and effects conveyed by the mortgage pro¬ 
ductive and profitable;^® but a mortgage of such 
franchises conveys nothing tangible ,**1 nor does it 
extend the effect or operation of other terms em¬ 
ployed to designate the tangible property intended 
to be mortgaged,^^ and the mere fact that property 
is convenient to the exercise of the company’s privi¬ 
leges does not cause it to pass under a mortgage of 
the franchises 

The primary franchise to be a corporation is not 
ordinarily regarded as included in a mortgage of the 
^‘franchises” of a railroad company,especially 
since it is not, stnctl}’ speaking, a franchise of 
the company, but rather a franchise of the corpo¬ 
rators and stockholders of the company;^® but a 
mortgage of all its franchises executed by a rail¬ 
road company under a statute providing that a pur¬ 
chaser at foreclosure sale might continue to operate 
the railroad under the charter of the mortgagor com¬ 


J Exempt.on from taxation conferred on a railroad 
1 compan\% being a persona! privilege, is not covered 
• by a mortgage of the company’s franchises.'*'* 

e. Earnings, Income, and Other Ponds 

Fuids in the hands of a railroad company at the 
time of the execution o^ a mortgage of al« of its prop¬ 
erty are embraced therein, but, in the absence of ex- 
press ?g'‘eement to the contra»"y, the subsequent ea'*n.n3s 
and income of the company do not pass under a mort- 
g?ge of its property whhe the company retains posses- 
Sion thereof. 

Funds in the hands of a railroad company at the 
time of the execution of a mortgage of all its prop¬ 
erty are embraced therein.^* Rentals falling due 
under a lease executed by the mortgagor may be 
assigned in trust to the trustee under the mortgage 
to the extent necessary to pay interest on the mort¬ 
gage bonds,*® and such rentals are not subject to 
attachment and levy as funds of the mortgagor;^® 
but, in the absence of express agreement to the con- 
trar}', the subsequent earnings and income of a rail¬ 
road companj^ do not pass under a mortgage of its 
property while the company retains possession there¬ 
of,®^ but remain the property of the company and 
subject to its control until the mortgagee or trustee 
takes possession of the property, or something 
equivalent is done.®^ When income is mortgaged, 
the lien of the mortgage extends only to the net in¬ 
come of the company.53 A mortgage of the income. 


39- Mo—^Whitehead v. Vineyard, 50 
Mo 30. 

40* Ala.—Meyer v. Johnston, 63 Ala- 
237 

Ma^s.—Chadwick v. Old Colony R 
Co, 50 NE 629. 171 Mass. 239. 

51 C.J p 843 note IS 

41. MY —Beardsley v. Ontario 
Bank. SI Barb 619. 

42. NT —^Beardsley v. Ontario 
Bank. 31 Barb 6X9 

43. m.—Bunt V. Bullock, 23 III. 
320 

51 C J p 843 note 21. 

44. Ala.—^Meyer v. Johnston, 53 Ala. 

237. 

51 C J p 843 note 22. 

Rights of purchasers at foreclosure 
sale generally see infra 328- 
338. 

45. U.S —^Memphis, etc, R. Co. v. 
Railroad Comrs, Ark, 5 S.Ct. 299, 
112 U S 609, 28 L Ed. 837. 

Ala-—^Meyer v. Johnston, 63 Ala. 237. 

46. Minn —St. Paul, etc., R. Co. 
First Div. V. Parcher, 14 Minn 297. 

47. tr.S.—Chesapeake, etc., R. Co. v. 
Miller, W.Va., 6 B Ct. 813, 114 U.S. 
176, 29 LhEd. 121—^Morgan v. Lou¬ 


isiana, La., 93 U.S. 217, 23 Li Ed. 
860 

51 C J. p 843 note 26. 

48, Me—^Woodman v. York, etc, R 
Co, 45 Me 207 

Effect of after-acquired property 
clause see infra subdivision f of 
this section. 

Income, rents, and profits as sub¬ 
ject to be mortgraged see supra § 
284. 

Right of mortgagee to rents and 
profits of mortgaged property aft¬ 
er default see infra § 293 d. 

49, N.Y.—^Propp V, Atlantic & J>. 
Ry. Co, 83 N Y S 2d 328 

50, N.Y—^Propp V, Atlantic & I> 
Ry. Co., supra. 

5L Ga —Green v Coast Line R. Co , 
24 SE 814, 97 Ga. 15. 54 Am.SR. 
379, 33 L.R.A. 806 . 

51 C.J. p 843 note 29 
Saxplus eaamhigs iai hands of re¬ 
ceiver 

A mortgagee of a railroad has no 
preference over a judgment credi¬ 
tor, at whoso instance a reoenrer is 
apiiointed, to surplus earnings which 
have accumulated in the hands of 
the receiver prior to the filing of 
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the bill of foreclosure.—Veatch v. 
American Loan & Trust Co, Colo., 
84 P. 274, 28 C C.A 384 

52. N Y —Coe v. Beckwith, 31 Barb. 
339, 10 Abb,Pr, 296, 19 HowPr. 
398 

51 C J. p 843 note 30. 

A pledge of income does not be¬ 
come effective as long as the mort¬ 
gagor IS permitted to remain in pos¬ 
session of the mortgaged property 
and to receive and disburse the earn¬ 
ings. Consequently, although a rail¬ 
road mortgage may in terms give a 
lien on the profits and income, until 
possession of the mortgaged premis¬ 
es IS actually taken or some equiva¬ 
lent act done, the earnings belong 
to the railroad company and are 
subject to its control—^Van Schaick 
V- McCarthy, C.C.AC 0 I 0 .. II 6 P.2d 
987. 

53. U Sj—^I n re Vyisconsin Ceht RY- 
Co., D.CMmn., 68 P.Bupp. 820. af¬ 
firmed, C.GA, Empire Trust Cfc. 
V- U. S. Trust Co. of N. T., 165 P. 
2d 829. 

61 C.J. p 843 note SL 
Implied agreement 

Every railroad mortgagee la ^ 
cepting its security;, inwliedyiy agrees 
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rents, and profits of the mortgagor company does not | 
include advances made to it by a lessee of its i 
property, under an agreement to advance during the • 
continuance of the lease such sums as should be nec- ; 
essar>' to pay interest on the mortgage debt if the 
income of the company should be insuScient there- i 

for.54 i 

f. After-Acq.nired Property ! 

(1 j In general 
{2} Intention to convey 

Description and nature in general I 
Legal or equitable interests 
(5 > Lines subsequently constructed or ac- ♦ 

quired i 

(6; Rolling stock, track, rails, and other | 

personal property j 

(7; Earnings, income, and other funds | 

(1) In General 

Where the terms of the mortgage show an inten¬ 
tion to embrace after-aeqa.red property, the mortgage 
will attach as an ecuitable lien on property embraced in 
the terms of the mortgage as soon as it is acquired or 
comes *nto existence, but such a clause does not give a 
present hen on nonexistent property, and generally il 
extends only to property subsequently acquired by the 
mortgagor company. 

It is well settled that, where the terms of the 
mortgage show an intention to embrace after-ac¬ 
quired property, the mortgage will attach as an 
equitable lien on all after-acquired property, em¬ 
braced in the terms of the mortgage, as soon as it is 
acquired or comes into existence,whether the 


property is acquired by the company under its old 
nams cr under its new name after reorganization.^® 
Such a clause does not gne a present lien on non¬ 
existent propert}’, but merely creates an obligation 
on the mengagor to subject to the hen of the mort¬ 
gage all after-acquired property of the character 
described in the clause Such a mortgage does not 
cover property which the railroad company had no 
pewer to acquire or hold when the mortgage vas 
executed, and the acquisition of which was not in 
contemplation at that time.®® 

As a general rule an after-acquired property* clause 
extends only to property subsequent!}’* acquired by 
the mortgagor company;®® hence, it does not cover 
property acquired by a consolidated company into 
which the mortgagor company has been merged®^ 
as against a mortgagee of the consolidated compa- 
ny.®i However, this is a matter of contract and in¬ 
tention,®- so, although the word ^‘successors’’ does 
not appear in the after-acquired property clause, it 
has been held that it may apply to property ac¬ 
quired by a company growing out of a consolidation 
by the mortgagor with other companies under a 
statute providing for the enforcement of debts and 
obligations of the old companies against the new 
On the other hand, the term “successors” has been 
held to apply to corporate successors only and not to 
a vendee who takes title by ordinary purchase.®^ 
Property acquired after disposal of bonds. Where 
the mortgage provides that it shall not attach to 
property acquired after the bonds secured have been 
sold or disposed of, a destruction or cancellation of 


that all current debts, accrums in 
the ordinary course of the opera¬ 
tion of its business, shall be paid 
from the current income before he 
has a claim thereto —^Fosdick v, 
Schall. ni, 99 U.S 235, 25 LEd. 339 
—In re Chicago, B. I & P Ry Co., 
CC.\-I11, 90 P2d 312. 113 ALR 
4S7, certiorari denied Bankers Trust 
Co. V Wise, 68 S.Ct. 37, 302 U S. 717, 
S2 LEd. 564. 

5A U.S—^Moran v. Pittsburgh, etc., 
R. Co., C.C.Ohlo, 32 F 878, appeal 
dismissed 14 S.Ot. 1149, 154 U.S. 
510, 38 LBd. 1079. 

55. U.S.—^U. S. Mortgage & Trust 
Co. V. Chicago & A. R. Co., C.CAl. 
111.^ 40 F 2d 386, certiorari dis¬ 
missed 67 S-Ct. 766, 296 U.S. 668— 
In re Wisconsin Cent. Ry, Co, D. 
CLMixuj., 68 F*Suppi. 820, afflnned, 
C.C.A., Empire Trust Co. v. U. S. 
Trust C5o- of N. T, 166 F-Sd 829. 
61 CJr. p 844 note 35. 

After-acquired property as subject 
to be mortgaged see supra § 284. 
Mortgage of after-acquired property 
generally see Mortgages 4 73. 
Priority of hens see infra | £97. 


56. AJa.—^Meyer v. Johnston, 64 Ala, 
603—^Meyer v* Johnston, 63 Ala. 
237. 

57. U.S.—In re New York, S & W. 
R. Co. ac A.N.J., 109 F.2d 988, cer¬ 
tiorari denied New York Trust Co 
V. New York, S. & W. B. Co., 60 
set 1075, 810 U.S. 633, 84 L.Ed 
1402, and Woodruff v. New York, 
S & W. R. Co.. 60 S.Ct. 1075. 310 
U.S 633, 84 LhEd. 1403. 

58. U.S—Commercial Trust Co. v. 
Chattanooga R. 8; Liight Co., l>.a 
Tenn., 281 F. 856. 

61 aJ. p 844 note 37, 

59. U.S.—New York Guaranty Trust 
Co. ▼. Minneapolis & St. li. R. Co„ 
C.CJLKinn., 36 F.3d 747. 

51 a J. p 844 note 38. 

ea U.S.—I r V i n g Bank-Cdtuabla 
Trust Co. V. New York R. Co., I>. 
C.N.Y„ £92 F. 429, afidnned, aCJL, 
292 F. 440, certiorari denied 44 S. 
Ct. 38, 263 U.S, 7X3, 68 IiJBA 520. 

61- U,S.—Now York Guaranty Trust 
Co V. Minneapolis & St R. Co., 
C.C A.Minn-, 36 F.2d 747. 

51 C J. p 844 XMTJ& 40. 
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68. U.S—In re New York, S & W. 
R. Co, C.CJLNJ,, 109 F.2d 98S, 
certiorari denied New York Trust 
Co. V New York, S. & W. R. Co. 
60 set 1076. 310 U.S. 633, 84 L. 
Bd. 1402, and Woodruff v. New 
York, S AW R. Co, 60 S.Ct 1076, 
310 U.S. 633, 84 LiBd 1403—U. S. 
Mortgage & Trust Co. v. Chicago 
A A. R. Co.. aCA-HL, 40 F.2d 386, 
certiorari dismissed 57 G.Ct 756, 
296 U.S. 668. 

51 C.J. p 844 note 41. 

Pacts held to Show intent that lien 
should attach to after-acquired prop¬ 
erty and consolidated property In 
case of consolidation—U* S Mort¬ 
gage A Trust Co 7. Chicago A A. R. 
Ca, aC.A.111., 40 F.2d 386, certio¬ 
rari dismissed 57 S.Ct 756, 296 U.S. 
668 . 

68 . Ohio.'—Citlienfir Sav., etc, Co. v. 
CbucinnatS, etc.. Tract. Co., 140 N. 
B. 380, 106 Ohio St. 577. 

81 CLJ. p 845 note 42. 

M. U.S.—^Mississippi Valley Trust 
Oa 7. Southern Trust Co., C.CA. 
Ark., 261 F. 765. 
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unissued bonds does not constitute a sale or disposal 
of them.®5 

(2) Intention to Convey 

In order to pass after-acquired property the inten¬ 
tion of the parties must clearly appear from the face of 
the mortgage, and doubts should be resolved against an 
Intention to cover such property. 

In order to pass after-acquired property the in¬ 
tention of the parties must clearly appear from the 
face of the mortga^e^® which should contain either 
words of futurity®*^ or language such as clearly to 
show an intention to cover such property,®® and, in 
the absence thereof, a doubt should be resolved 
against such intention ®® It has been held, however, 
that, where a railroad company is empowered to 
mortgage all of its property, privileges, and fran¬ 
chises, such a mortgage is a conveyance of the prop¬ 
erty and franchises as an entire thing, and that. 


therefore, after-acquired property essential thereto 
passes as an incident or accession to the franchise 
to acquire property * ® 

(3) Description and Nature in General 
An after-acquired property clause covers all prop¬ 
erty subsequently acquired by the mortgagor which 
comes within the description in the mortgage, and only 
such property, which may be described in general terms; 
but in order to pass under a general description, the 
after-acquired property must ordinarily be such as ap¬ 
pertains to the road and such as Is necessary to the 
enjoyment of the franchise or the operation of the road. 

An after-acquired property clause covers all prop¬ 
erty subsequently acquired by the mortgagor, which 
comes within the descnption in the mortgage,^^ al¬ 
though it is limited to such property.^® While the 
property which it is intended to include should be 
described with reasonable certainty,*^® general terms 
may be sufficient,*^^ and it has been held sufficient 


65. U.S —York Guaranty Trust 
Co V Minneapolis & St. L R. Co.. 
C C.A Minn , 36 F 2d 74T. 

66. U.S—Xew York Guaranty Trust 
Co V Minneapolis & St. Lr R. Co.. 
C C.A Minn . 36 F 2d 747 

51 CJ. p 845 note 45 

67. US —New York Guaranty Trust 
Co V Minneapolis & St. Xt B Co, 
supra. 

51 C.J p 846 note 46. 

68. U.S —New York Guaranty Trust 
Co V. Minneapolis & St. L K. Oo , 

supra. 

61 C J. p 845 note 47 

69. US —^New York Guaranty Trust 
Co V Minneapolis & St !<. R 
Co. supra 

70- U S —^Parker v New Orleans. B 
R & V R Co. C C La, 33 F 693, 
affirmed 12 S Ct. 364, 143 U.S. 42, 36 
LEd 66 

61 C J p 845 note 49 

71. U.S—Central Trust Co v. Knee- 
land, Ohio, 11 set. 367, 138 U.S. 
414. 34 LEd 1014—R B. I>uvall 
Co. V. Washington. B. & A. Electric 
R. Co.. D.C.Md., 61 F.2d 566, modi¬ 
fied on other grounds, C.C.A., 
Cleveland Trust Co v. Consolidat¬ 
ed Gas, Electric Light & Power Co 
of Baltimore, 65 F 2d 211 
51 C J p 845 note 50 
Clause oonstrusd with, tree property 
danse 

(1) Where first general railroad 
mortgage specified that property 
then owned or subsequently acquired 
should be subject to mortgage lien 
and then dealt with free property, 
a proviso in free propezty clause that 
mortgagor reserved right to own and 
hold other property, equipment, etc, 
except by use of such mortgage 
bonds free from such hen, did not 
limit the after-acquired property hen 
to property acquired with proceeds 
from sale of first general mortgage 


bonds.—^Elmpire Trust Co v U S 
Trust Co. of N, Y, CCA.Minn., 165 
P.2d 829 

(2) Such proviso was in reality a 
reservation since the mortgagor 
thereby reserved the right to own 
and hold free of hens property oth¬ 
er than that covered by the mort¬ 
gage lien.—^Empire Trust Co. v. U 
S Trust Co of N. Y, supra. 
XSqmpment 

(1) Where railroad equipment 
purchased or paid for with first and 
refunding bonds as a part of a sin¬ 
gle transaction, the bondholders pos¬ 
sess a prior lien on the equipment 
so acquired, and whether a single 
transaction exists depends on the 
facts and intent of the parties, the 
test being whether the purchase and 
payment or the payment and reim¬ 
bursement were part of one contin¬ 
uous transaction and intended so to 
be —^In re Wisconsin Gent Ry Co , 
DC Minn., 68 F.Supp 320, affirmed. 
CCA., Empire Trust Co v U S 
Trust Co of N. Y, 165 P2d 839 

(2) Lien of railroad mortgage on 
after-acquired property attached to 
equipment, as cash payments were 
made out of general fund, regardless 
of augmentation of general fund 
through sale of other mortgage 
bonds—U Mortgage & Trust Co 
V Chicago & A R Co, C C.A Ill, 40 
P2d 386, certiorari dismissed 57 S. 
Ct 756, 296 U.Sv 668. 

Tenmnal properties sad freiglit clas¬ 
sification yards 

Where after-acquired property 
clause contained in each mortgage 
executed by predecessors of debtor 
railroad, which was reorganized, in¬ 
cluded all property thereafter to be 
acqmred for use in connection with 
the railroad described In the mort¬ 
gage, or with any part of it or with 
its business, the after-acquired prop¬ 
erty clauses were sufficient in scope 
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^to extend to terminal properties and 
freight classification yards subse¬ 
quently acquired.—^In re New York, 
S. & W. R. Co, CCA.N.J., 109 P.2d 
988, certiorari denied New York 
Trust Co. V. New York, S & W. R 
Co., 60 set 1075, 310 U.S. 633, 84 
LEd 1402 and Woodruff v. New 
York, S. & W. R Co., 60 SCL 1075, 
310 U S. 633, 84 L Ed 1403. 

72- US—^In re New York, S. & W. 
R Co, CCA.NJ, 109 P2d 988. 
certiorari denied New York Trust 
Co. V. New York, S. & W. R. Co., 
60 set. 1075, 310 US 633, 84 L. 
Ed 1402 and Woodruff v. New 
York, S & W. R. Co, 60 S.Ct. 1075, 
310 U.S 633, 84 LEd. 1403—R E 
Duvall Co. V. Washington B & 
A. Electric R. Co.. D.CMd. 51 F. 
2d 666, modified on other grounds, 
CCA, Cleveland Trust Co. v Con¬ 
solidated Gas, Electric Light & 
Power Co. of Baltimore, 65 P2d 
211 . 

51 C.J. p 846 note 51. 

Bpedflo emuneratloiL 

In railroad mortgage where para¬ 
graph of further assurance clause 
dealt with property not covered by 
the mortgage, the word ''property" 
following specific enumeration of 
properties not subject to mortgage 
must be construed as referring to 
property of the same class as that 
specifically enumerated, or property 
not covered by the mortgage lien — 
Empire Trust Co. v. U. S. Trust Co 
of N. Y., CC.AMinn,. 165 F.2d 829. 

73. US.—Calhoun v. Memphis, etc. 
R. Co., C.C.Tenn.. 4 F.Cas.No.2.309, 
2 Flipp. 442. 

NY.—Seymour v. Canandaiguai, etc., 
R. Co., 25 Barb. 284, 14 HowJT. 
531. 

74- Conn.—^Buck ▼. Seymour, 46 
Conn. 156. 

51 CJT. p 846 note 53. 
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to employ such expressions as ''constructed and to 
be constructed/'”^ "completed or not/’”® or “all 
property which may hereafter belong to said com¬ 
pany and be used as a part of said road/’* * 

In order to pass under a general description, how¬ 
ever, the after-acquired property must ordinarily be 
such as appertains or is appurtenant to the road and 
is necessary to the enjoyment of the franchise or 
the operation of the road,**® or such as is used in 
connection with the operation of the terminals and 
lines of the railroad,*^® or, if it is not such prop¬ 
erty, there must be a special descnption of it m the 
mortgage.®® This does not mean, however, that the 
property should be property without which the rail¬ 


road could not be operated; but it means all prop¬ 
erty reasonably necessary and convenient to the 
operation of the road, and includes such propert}’ as 
the company may thereafter deem it best to acquire 
' for the most prcntahle use of the franchises and the 
I greatest benefit to the public-®^ 

j "^Property appertaining to or appurtenant.** A 
I general mortgage of a railroad company embracing 
j Its road and all after-acquired property appertaining 
I or appurtenant to the road covers only lands which 
} are appurtenant to, and connected with, the actual 
1 operation of the road;®- and, therefore, does not in- 
^ dude lands which do not appertain to, or are not so 
I connected wuth, the road;®® nor does such mortgage 


75. X.T—Seymour v. Canandaigrua, 
etc, R Co., 25 Baxb. 284, 14 How 
Pr 531. 

76. La.—^Bell v. ChlcafiTO, etc, R 
Co. 34 La.Ann 785. 

77. Conn —^Buck v, Seymour, 46 
Conn. 156 

78- U S —Cleveland Trust Co v 
Consolidated Gas, Electric Li^ht 
& Power Co. of Baltimore. CCA 
Md, 55 P.2d 211—U. S. v White 
Sulphur Springs, DCW.Va., 57 P. 
Supp 48. 

51 C J. p 846 note 57. 

79. U S.—^R E Duvall Co. v. Wash¬ 
ington, B & A. Electric R, Co , D C 
Md, 51 P.2d 566, modified on oth¬ 
er grounds, CCA, Cleveland Trust 
Co. V. Consolidated Gras, Electric 
Light & Power Co of Baltimore. 
55 P2d 211 

Stock or property of corporations 
owned by railroad 

(1) Stock in power company and 
In terminal company owned by mort¬ 
gagor railroad was held not covered 
by mortgage, where it was not used 
for railroad purposes.—Cleveland 
Trust Co V Consolidated Gas, Elec¬ 
tric Light & Power Co. of Baltimore. 
CCAMd., 55 P.2d 211, 

(2) Property of terminal company 
and realty company entire stock of 
which railroad owned was held not 
covered by railroad's mortgage where 
property was not indispensable to 
operation of railroad and contrary 
holding would work hardship on 
holders of other bonds—Cleveland 
Trust Co V. Consolidated Gas, Elec¬ 
tric Light & Power Co of Balti¬ 
more, supra. 

XT S —^U. S- V. White Sulphur 
Springs, D.C.W'.Va., 57 P.Supp. 48 
51 C J. p 846 note 58. 

8L Coniu—-Buck Seymour, 46 

Conn. 166. 

51 C.L p 846 note 69. 

aa. IJ.S.—In re Wisconsin Qent. Ry. 
Co., B.C-Minn, 68 PSupp 320, af¬ 
firmed, C.C A., Empire Trt&st Oo* 

74 aj.S.—60 


V TJ. S Trust Co of X. T. 165 F. 
2d 829—Great Northern Ry. Co v 
Central Hanover Bank & Trust Co., 
DC,Wash, 12 PSupp. 846 
51 CJ p 8i6 note 60 
After-acauired property clause lield 
to indudes 

(1> Hotel, erected on after-accLUir- 
ed land near a depot on the line 
of the road, for the purpose of an 
eating house and to accommodate 
employees, passengers, and others. 

U S —U S Trust Co v. Wabash, etc. 

R Co, C C Xow’a, 32 P 480 
Mo,—Omaha, etc, R Co v. Wabash, 

etc, R. Co, 18 SW. 1101, lOS Mo 

298. 

51 C.J. p 846 note 62. 

(2) Land subsequently acquired 
for a right of way —Seymou’* v 
Canandaigua, etc R. Co., 25 Barb 
284, 14 How.Pr 531. 

(3) Lands purchased with the de¬ 
sign of using them for railroad pur¬ 
poses, although they are subsequent¬ 
ly found unsuitable for such pur¬ 
poses and not so used—^Hawkins v 
Mercantile Trust, etc, Co, 23 S E 
49$. 96 Ga. 5$0. 

(4) Lands included within a sub¬ 
sequent contract for the purpose of 
acquiring additional facilities for 
the accommodation of engines and 
cars—^Hamlin v. European, etc., R 
Co., 72 Me 83. 

(5) Lands over which the road is 
at the time located, although the ti¬ 
tle thereto or right of way therein 
IS not acquired until subsequently.— 
Pierce v. Milwaukee, etc, R. Co., 24 
Wi8. 551, 1 AmB. 203. 

(6) Lands subsequently conveyed 
for a right of way and railroad 
stockyards and houses.—St. Joseph, 
etc, R. Co. V. Smith, 70 S.W. 700, 
170 Mo. 327. 

(7) I«ands acquired for the erec¬ 
tion of snowsheda and protection of 
the line from snowslidesu—Great 
Northflam Ry. Co. y. Central Han¬ 
over Bank A Trust Oow, IXCLWash^ 
12 FUSupp. 846. 


AfTer-acquired property clause held 
not to iseZiLde; 

^1) Interest in an elevator con¬ 
structed jointly with an'^ther rail¬ 
road —Humphreys v McKissock, 
Iowa, 11 S.Ct 779. 140 US 304, 35 
LkEd. 473 

f2) Lands donated by the go'^em- 
ment in aid of the construction of 
the road 

U S —^Xew Orleans Pac R, Co v. 

Parker, La,. 12 S Ct. 364, 143 U. 

S 42, 36 LEd 66 

Tex—Shirley v. Waco Tap R. Co, 10 

S.W. 543. 78 Tex. 131. 

(3> Lands obtained for subdivi¬ 
sion and sale—^Pardee v. Aldridge, 
Tex, 23 set 514, 189 US. 429, 47 
LEd S$3. 

/4> Lands at a distance from the 
railroad and not a part of the line 
of railway, or used in connection 
therewith—Great Northern Ry. Co 
V Central Hanover Bank & Trust 
Co, DC.Wash, 12 F.Supp. 846. 

(5) Lot of woodland lying some 
distance from the track and used to 
supply wood and timber on the road, 
—^Dinsmore v. Racme, etc., R Co-, 
12 Wis 649 

(6) Property acquired adjacent to 
depot grounds and leased for a bar¬ 
ber shop grocery, and other usages 
entirelj” foreign to the operation of 
the read —Chicago, etc,, R Co v 
McGuire, 65 N B. 932, 31 Ind.App 
1X0, 99 Am.S.R. 249. 

(7) Property operated as a resort 
hotel —U S, V. White Sulphur 
Springs, DCW.Va,, 57 PSupp. 48— 
51 C J. p 846 note 62. 

(8) Tract of land afterward pur¬ 
chased and laid out in town lots^— 
Calhoun v. Memphis, etc., R. C<k, C 
C Tezm., 4 F.Cas.Ko.^39^ 2 Slipp 
442. 

89. V.Sn —^In re Wisconsin Cent Ry. 

Co., D-C-MintL, 68 F.Sapp 320, af¬ 
firmed, GCA.* Empire Trust Co v. 

U. B. Trust Co. of N. T., 165 P.2d 

889— Great Northern Ry. Co. v, 

Oantra) Hanover Bank & Trust Co, 
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embrace lands which at the time of the execution of 
the mortgage the company had no right to accept 
and which are subsequently acquired under the au¬ 
thority of the legislature.®* 

(4) Legal or Equitable Interests 

Words of general description convey prope**ty to 
which the mortgagor acquires either equitable or legal 
title. 

Words of general descnption convey property to 
which the mortgagor acquires a full equitable title 
as well as that to which it acquires a legal title.®^ 

(5) Lines Subsequently Constructed or Ac¬ 

quired 

A mortgage on a railroad and all property thereafter 
to be acquired will embrace a portion of the road pro¬ 
jected or contemplated at the time of the execution of 
the mortgage but thereafter completed, constructed or 
purchased, or an addition constructed by a purchaser 
from the mortgagor, but It does not Include a line of 
road afterward unauihorizedly constructed or purchased 

A mortgage on the road and all property, privi¬ 
leges, franchises, etc., acquired and to be acquired, 
will embrace a portion of the road projected or con¬ 
templated at the time of the execution of the mort¬ 
gage but thereafter completed or constructed,®® 
notwithstanding a change m the route if it is in the 
general direction authorized,®'^ and although it is 


completed by a contractor on the compare’s failure 
1 to do so Such a mortgage vnll also embrace a 
subsequently purchased road or right of way v.hich 
IS \nthm the chartered limits of the mortga^'tr 
company, and which it might have constructed :: :t 
had not been purchased,®® or an addition constructed 
by a purchaser from the mortgagor®® Similarh’ 
such a mortgage may extend to double tracks sub¬ 
stituted for a single track, although under a netv 
franchise,or to a subsequently acquired or con¬ 
structed branch road or spur track,®2 although rot 
in contemplation at the time of the mortgage 
may be broad enough to embrace a leasehold of an¬ 
other road, subsequently leased to be used in con¬ 
nection with its own road,®* but it does not include 
a line of road afterward unauthonzedly construct¬ 
ed®® or purchased,®® nor does it cover a lease, of 
its own road, to which the mortgagee was not a par¬ 
ty;® 7 or a separate branch road thereafter con¬ 
structed under a special charter,®® or amendment of 
its origmal charter;®® or a subsequently purchased 
road which at the time of its purchase is not con¬ 
nected with the mortgagor’s road.i A mortgage 
in terms limited to the road then ovrned does not 
cover an after-acquired line or extension,® although 
the extension was acquired through the exercise of 
the original franchise.® A mortgage by one rail- 


D.awash., 12 P.SUJPIP. 84&—61 C. 
J. p S46 note 61. 

84L Ala.—Meyer v. Johnston, 53 Ala. 
237. 64 Ala. 603. 

85. ITS.—-Wade v, Chlca«ro. etc., R. 
Co., Ill., 13 S Ct. 892, 149 U S. 327. 
37 L. Rd. 755 

61 C J. p 847 note 76. 

86. AJa.—^Meyer v. Johnston, 53 Ala. 
237, 64 Ala. 603. 

51 C.J. p 847 note 76. 

87. Ala.—Meyer v. Johnston, supra. 
N.T—^Elwell V- Grand St, etc, B. 

Co., 67 Barb. 83. 

61 C. J- p 847 note 77. 

B8m tTJS.—Dunham v. Cincinnati, 
etc. R. Ca. Ind^ 1 WalL 254, 17 
UBd. 584. 

88. TJ.S.—Brancli v Jesup, Ga., 1 S. 
Ct 496, 106 0.S. 468, 27 L-Ed. 279. 

61 OJ. p 847 note 79. 

Clause not Umlted to appurtenaBcas 
Where refunding mortgage eon- 
tained an after-acquired property 
clause which was not limited to 
property appertaining to lines ex¬ 
pressly mentioned in the first gen¬ 
eral mortgage, the refunding mort¬ 
gage covered another railroad prop¬ 
erty which became a part of sys¬ 
tem of mortgagor, subject to pur¬ 
chase money first mortgage on such 
other property.—In re Wisconsin 
Cent. Ry. Co, D C.Mlnn, 68 F.Supp. 
3af0, afllrmed, C.CA., Empire Trust 


Co V. TJ. S. Trust Co of N. Y., 165 
F.2d 829. 

90. Wash,—Hinchman v Point Defi¬ 
ance R. Co., 44 P. 867, 14 Wash. 
349. 

91- U.S.—Commercial Trust Co. v. 
Chattanooga R, etc., Co., D.C. 
Tenn., 281 F. 856. 

92. N.T .—Seymour v. Canandaigua, 
etc,, R Co., 26 Barb. 284, 14 How. 
Pr. 531 

61 C J- p 847 note 82. 

SztensloxL acquired by use of bonds 
or proceeds 

Where plan for financing railroad 
extension contemplated that fifty per 
cent of necessary moneys be secured 
through sale of first mortgage bonds, 
and first mortgage expressly covered 
extensions acquired by use of bonds 
or proceeds thereof, lien of such 
mortgage on the extensions should 
not be restricted to amount of first 
mortgage moneys used or proportion 
of such moneys to total cost, but 
should be recognized in full.—^Ecfcer 
V. Western Pac. R. R Corp., Gal, 63 
S Ct 692, 318 tJ.S. 448. 87 L Ed. 892, 
rehearing denied 63 SCt. 985, 318 T7. 
S. 803, 87 LuBd- 1166, Crocker First 
Nat. Banh of San Francisco v. West¬ 
ern Pac. R., 63 S.Ct. 986, 818 U.S. 
803, 87 liEd. 1166, Western Pac. R. 
Co. V. Ecker. 63 SCt 986, 318 U.S 
803, 87 Ii.Ed. 1166, 63 S.Ct 9S6, 318 
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us 803, 87 DBd. 1166, and 63 a 

Ct 988, 318 U.a 803, 87 D.Bd 1167 

93. NJ*.—Coe V, Delaware, eta, R 
Co, 34 NJEq, 266 

51 C J p 847 note 83. 

94, U.S.—^Barnard v- Norwich & W. 
R, Co, CCMass., 2 F.Cas.No 1,007, 
4 ClifE 361. 

61 C J. p 847 note 84. 

95- U.S.—^Hodder v. Kentucky, eta, 
R, Co, CCKy, 7 F. 793. affirmed 
6 set 697, 117 U.S. 72, 29 LBd. 
821. 

96, U.S—^Hodder v. Kentucky, etc, 
R. Co., supra. 

97, U.S.—Moran v. Pittsburgh, etc, 
B Co, C C Ohio, 32 F. 878, appeal 
dismissed 14 SCt 1149, 154 US, 
610, 38 DEd 1079. 

98, Ala.—Meyer v. Johnston, 64 Ala- 
603, 53 Ala. 237. 

99, Va.—Alexandria, eta, R. Co. v. 
Graham, 31 Gratt 769, 72 Va. 769 

1. Va—^Murray v Farmville, etc, 
R. Co., 43 SE 553, 101 Va. 262. 

2. U.S.—^U. S. Mortgage & Trust 
Co. V. Chicago & A. R Co., C.C.A 
Ill., 40 F.2d 386, certiorari dis¬ 
missed 57 set 756, 296 U.S 668 
—^Louisville Trust Co, V. Cincin¬ 
nati Inclined-Plane R. Co., C.C. 
Ohio, 91 F 699. 

61 C.J. p 847 note 91. 

3. U.S.—Louisville Trust Co. r. Oln- 
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road company which built part of the road and then . 
al:urdcncd its operation does not cover that part | 
of the road v’hich is ccr-pleted by another rnd sera- ' 
rate compan]',* nor does a mortgage of the main i 
line from one terminus to another and the franchises j 
aciuired and to be acquired pertaining to that line 
cover lands and franchises thereafter acquired j 
through an extension of the road be>ond one terini- { 
nils, cince the extension is not a part of the mam 
hue, or pertaining thereto, although acquired to be * 
used in connection therewith.^ j 

Consolidation. The mortgage may cover addi- | 
tiers made after a consolidation with other compa- ‘ 
nics^ and change of name,*^ even though a successor | 
IS not mentioned in the mortgage ,8 but the mortgage 
V ill not extend to a line of railroad, not within the 
charter limits of the mortgagor, subsequently ac¬ 
quired by a consolidated company of which it be¬ 
comes a constituent 9 New construction by a sue- , 
cessor, under a new franchise made possible by the j 
surrender of the mortgagor's franchise, does not j 


pass under the mortgage, even though such surren¬ 
der m.ght subject the successor to an action bj" the 
bondholders for waste.^^ 

(6; Rolhng StocI:, Track, Raila, and Other 
PcTsonaj Property 

Where -the terms of the mortgage are sufn^.ent to 
show such nte**t on. a rail»'cad mci’tgsgt w'l' attach to 
after-ac:;a red rcM ng stocic and to other types of per* 
sc'ici prcpe^..y. as W3il as to repairs, replacements, and 
aaU.t ons or Det:erments to the mortgaged p»-operty. 

Where the terms of the mortgage arc sui^cient 
lo show such intention, a railroad mortgage will at¬ 
tach, in equity, to after-acquired rolling stock, as 
soon as it is acquired and placed on the road,^! and 
this rule applies to other t>pes of personal prop¬ 
erty.^- such as tracks.^^ rails,fuel.^S office furni¬ 
ture,^® and other supplies and personalty incident 
to and indispensable to the use and enjoyment of 
other property conveyed^* Such a mortgage covers 
repairs,^® replacements,^® and additions or better- 


cinnati Inclined-Plane R- Co., su¬ 
pra. 

4 . US —Smythe v. Chicago, etc , R 
Co, CCIll, 22 PCas No 13,135 

Ill —Chicago, etc, R Co v. Liowen- 
thal, 93 XU. 433 

5. NX—^Randolph v. New Jersey 
West Line R Co. 28 NJEq 49. 

6. Ala,—Meyer v. Johnston. 64 Ala, 
603, 53 Ala 237. 

51 C J p 848 note 95. 

7. Ala,—^Meyer v, Johnston, 64 Ala, 
603 

8. US —Commercial Trust Co. v 
Chattanooga. R.. eta. Co., I> C. 
Tenn., 281 F. 866. 

Ohio —Citizens’ Sav, etc., Co. v. 
Cincinnati, eta. Tract. Co., 140 
K.R 380. 106 Ohio St 577. 

9. U.S —Commercial Trust Co, v 
Chattanooga, R., eta, Co, DC 
Tenn., 281 P, 866. 

Ohio—Citizens’ Sav, etc, Co. v. Cin¬ 
cinnati, etc. Tract Co., 140 N.E 
380, 106 Ohio St 577. 

51 C.J. p 848 note 98. 

10. U.S—Commercial Trust Co. v 
Chattanooga R., eta, Co.. DX; 
Tenn., 281 P. 856- 

11. U.S^—^New York Guaranty Trust 
Co. V. Minneapolis 4; St L R. Co., 
C.C.AMinn, 3S P^d 747. 

51 C.J. p 848 note 1. 

Bolling stock snlijeot to o^nlpBiieni 
lawt 

(1) A railroad first mortgage re¬ 
ferring to “after-acquired property" 
including property acquired for use 
in and for ’hnalntenance or opera¬ 
tion” of property subject to such 
first mortgage, akid referrizig to rolli 
ixig stock aafi equipment axs^purte- 
nant to or used as pert of any lines 


subject to the mortgage, coveied 
railroad’s equity in roltng stock sul - 
ject to equ-rment trust which wr« 
used on all of railroad’s lines.—^EcL- 
er V Western Pac R R Corp, Cal., 
63 set. 692. 318 US. 448, 87 LEd 
892, rehearing denied 63 S Ct. 9 So 
318 US 803, 87 LEd 1166. Crock..>* 
First Nat Bank of San Francl&f^o 
V Western Paa R. 63 SCt 9S6, 318 
U.S 803, 87 L Ed 116C. Western Pac 
R Co. V Ecker, C3 S Ct 986. 318 U S 
803, 87 LEd. 1166. and Irving Trust 
Co V. Crocker First Nat Bank of 
San Ftancisco, 63 S.Ct 9S8, 318 US 
803, 87 LEd. 1167. 

(2) A railroad mortgage providing 
that railroad could purchase and ac¬ 
quire equipment “free from the lien 
hereof’ by lease, conditional sale or 
equipment trust, merely permitted 
purchase of equipment by equipment 
trust agreement and did not author^ 
ize completely untrammeled cLcqiu- 
sition of aueh equipment free of 
the mortgage lien.—^Ecker v. West¬ 
ern Paa R, R. Corp,, Cal., 63 S-Ct 
692, 818 US. 448, 87 LJESd. 892, re¬ 
hearing denied 63 SCt 985, 318 U.S. 
f?03, 87 L Ed 1166, Crocker First Nat. 
Bank of San Francisco v. Western 
Paa R, 63 S.Ct. 986, 318 U.S 803. 
87 LEd. 1166, 'Western Pac- R- Co. v, 
Ecker, 63 S-Ct. 986, 318 U.S 803, 87 
L.Ed. 1166, 68 S.Ct. 986, 318 U.S 
803, 87 LEd. 1166, and Irving Trust 
Co. V. Crocker First Nat- Bank of 
San Franmsco, 63 S-Ct. 988, 818 UA 
803, 87 LESd. U67. 

(3) Where railroad moartgage 
clearly' contemplated that It should 
he a lien on equipment second only 
to equipmant truat agmoeeuts, rail- 

, toad's equity in telling stock subject 
to equipmtot trusts was subject to 
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the mortgage, notwithstanding mort- 
nge clause permitting acqu -it nn of 
e'^uipment by equi.'impnt trust ‘free 
from the lien here »f ”—E her v. 
V'^stem Pac R R Corp Cal. 63 
SCt. 692, 318 US 44S, 87 LEd 892, 
rehearing denied C3 S Ct 985, 31S U 
S 803. 87 LEf» 11^-:. Crocker First 
Nat. Bank of San Fr'^nclsco v W<*"it- 
em Pac R, 63 S Ct SS6, 318 U S. 
803, 87 LEd. 1166. 'Western Pac R 
Co. V. Ecker, 63 SCt 986 31S U.S. 
$03, 87 LEd. 1166, 63 S.Ct 956, 318 
US 803. 87 LEd. 1166 and Inking 
Trust Co V Crocker First Nat Bank 
of San Francisco, 63 S.Ct 988, 318 
U S. S03, 87 L.Dd 1167. 

12. N.T.—Platt V. New York, etc- 
R Co. 41 N TJ5 42, 9 App Div. S7, 
affirmed 48 N.E 1106, 153 N.Y 670. 
51 OJ. p 848 note 2. 

15. U.S —Mercantile Trust, etc, Co 
V. Roanoke, etc. R. Co, CCVa., 
109 F 3. 

51 C J. p 848 note 3. 

14s, N.T.—Weetjen v St Paul, etc., 
R. Co, 4 Hun 529. 

15» Kyj—Phillips V. Winslow, 18 B, 
Mcfbl 431, 68 Am D. 729, 

51 CJr. p 848 note 5. 

16. Ohio—Ludlow V. Hurd, 1 Disn. 
523. 12 Ohio Dee., Reprint VOL 

51 CJ. p 848 note 6. 

17. N.Y.—Platt y- New' York, etc., 
R. Co, 41 NT.S, 43, 9 Ap^Dlv 87, 
afBnned 48 NJ& U66. 158 N.Y. 670. 
49 N.BI UOS. 154 K.7. 74k 

51 cur, p 848 note 7. 

IB. XJM^FSisstaBlppt Valley Trust 
Co, y. Bouthem Trust Co, C.C.A. 
Artu 261 P. 765. 

51 (XJ* P 848 note 8. 

19. U-Sw—Mississippi *Valley Trust 
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ments to the mortgag*ed property.^® It has been held j 
that rolling stock is a fixture and passes regardless | 
of an after-acquired property clause, by the doctrine j 
of accession,21 but on the other hand it has been held 
that rolling stock retains its character as personalty 
and does not pass under a real estate mortgage 22 
A mortgage, although in terms covering after-ac¬ 
quired rolling stock, does not attach to rolling stock 
temporarily placed on the road under a contract with 
the company then operating it23 

Consohdaiion, It has been held that the mortgage 
of the property of one railroad corporation, which 
was thereafter consolidated with another, did not 
extend to equipment acquired after the consolida¬ 
tion,2^ although the contrary has been held where 
the equipment was acquired to replace that mort¬ 
gaged by one of the constituents.26 

(7) Earnings, Income, and Other Funds 

A mortgage of the future earnings of the road 
does not embrace the proceeds of a subsequent exten¬ 
sion constructed under authority of an amendment to 
the charter of the company, but ordinarily the security 
extends to income subsequently accruing, even after 


J default. Where the mortgage specifies the lines from 
J which the income is to be derived, the lines described 
> constitute the income fund pledged 

A mortgage of the future earnings of the road 
does not embrace the proceeds of a subsequent ex¬ 
tension constructed under authority of an amend¬ 
ment to the charter of the company, as against at¬ 
taching creditors of such proceeds,26 but ordinarily 
the mortgagee’s security extends to income sub¬ 
sequently accruing, even after default.27 When a 
railroad mortgage purporting to cover net income or 
earnings specifies the lines from which such income 
is to be derived, the lines so described constitute the 
income fund pledged,28 and in ascertaining the net 
income the company cannot charge against the in¬ 
come of such lines the expenses or losses incurred 
in operating additional after-acquired lines.29 A 
grant of the income and power over the income 
after default does not carry with it any other prop- 
erty,30 and, where the mortgagor is entitled to the 
rents and income of the property until default, 
the interest accruing on an award for damages to 
the property goes to the mortgagor until default^l 


Co. V. Southern Trust Co., CC.A. 

261 P. 765—Strang* v Mont¬ 
gomery, etc, B Co., C C Ala., 23 
P.Cas Xo 13,528, 3 Woods 613. 

51 C J. p 848 note 9. 

Sflect of speiMo provisloiL la mort¬ 
gage 

(DA true “replacement clause” 
exists when the railway is required 
to keep under the lien of the mort¬ 
gage the same value or amount of 
equipment as had existed at the 
time of the execution of the mort¬ 
gage.—^In re Wisconsin Cent By. 
Co. D.CMmn., 68 F.Supp. 320, af¬ 
firmed, CCA., Empire Trust Co v. 
U S. Trust Co. of N. T., 166 F.2d 829 

(2) Where first general mortgage 
provided that railroad could dispose 
of obsolete equipment if railroad re¬ 
placed it with new equipment which 
should become subject to the mort¬ 
gage, bondholders under such mort¬ 
gage possessed a lien on such new 
equipment —^In re Wisconsin Cent 
By. Co, D.C.Minn., 68 FSupp. 320, 
affirmed, C.C,A., Empire Trust Co. v. 
U. S. Trust Co. of N. T., 166 F.2d 
829. 

(3) But this provision does not 
give nse to a lien equal to the orig¬ 
inal value of the equipment to which 
the lien originally attached, but 
bondholders were entitled only to a 
lien equal to the value of the pres¬ 
ent equipment which replaced the 
disposed of equipment which was 
subject to the lien.—^In re Wisconsin 
Cent. By. Co., D.C.Minn., 68 FSupp 
320 , afifirmed, C C.A., Empire Trust 
Co. V. U. S Trust Co. of X. Y, 166 F. 
dd 829. 


(4) A refunding mortgage provid¬ 
ing that railroad would maintain, 
preserve, and keep property in thor¬ 
ough working order and repair and 
would make all needful and proper 
renewals, replacements, repairs, etc, 
required railroad to make replace¬ 
ments so that the property could be 
operated safely and expeditiously, 
and the lien of the refunding mort¬ 
gage applied to replacements—In re 
Wisconsin Cent. By. Co., D C.Minn, 
68 F.Supp 320, affirmed, C.C.A., Em¬ 
pire Trust Co. V U. S Trust Co of 
N. Y., 165 F.2d 829. 

<5) But such mortgage does not 
provide for a true replacement lien. 
—^Empire Trust Co v. U. S Trust Co. 
of X. Y, C.C.AMinn., 166 F.2d 829. 

20. U-S.—^Peeples v. Georgia Trust 
Co, Ga., 256 F. 627, 167 C.C.A. 657. 

Me.—^Hamlin v* Jerrard, 72 Me. 62. 

21. X.Y.—^Farmers' Loan & Trust 
Co. V. Hendrickson, 35 Barb 484, 

51 C J. p 849 note 11. 

22. X.Y —^Hoyle v. Plattsburgh, 

etc, R Co., 54 X.Y. 314, 16 Am B. 
575 

51 C-J. p 849 note 12. 

23. U S.—Hardesty v Pyle, C C Pa., 
15 F. 778, affirmed 122 U.S. 642. 80 
LEd. 1244. 

24. U S.—Metropolitan Trust Co. v. 
Chicago, etc., B. Co., HI, 253 F. 
868, 165 C.CA 348, certioiari de¬ 
nied 39 S.Ct. 184, 248 U.S. 586, 63 
LEd. 434. 

25. Del.—Wilmingrton, etc., Xat. 

Bank v. Wilmington, eta, B. Co., 
81 A. 70, 9 DeLCh. 258. 
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Me—^Hamlin v Jerrard, 72 Me. 62 
51 C J p 849 note 15. 

26. Va—Alexandria, eta, B. Co. v. 
Graham, 31 Gratt 769, 72 Va. 769 

27. U.S.—Central Trust Co. v. (Chat¬ 
tanooga, etc, R. Co, Ga, 94 F 275. 
86 CCA. 241. 

Xet income 

Where railroad mortgages covered 
rents, issues, profits, etc, and con¬ 
templated that the net income to be 
applied to the mortgage debt was 
the surplus left over after payment 
of all usual and customary outlays 
in the operation of the road, and re¬ 
ceivership was instituted for the 
benefit of all creditors and trustee 
was subsequently appointed in rail¬ 
road reorganization proceedings, the 
net income applicable to interest and 
bond principal was that remaining 
after all necessary additions, re¬ 
placements, improvements, and res¬ 
torations during the operation of the 
road after default had been deducted. 
—^In re Wisconsin Cent. By. Co., D 
C Minn, 68 F Supp. 320, affirmei^ C 
CA., Empire Trust Co. v. U. S. Trust 
Co. of X. Y, 165 F.2d 829 

28. U.S—Spies V. Chicago, etc, R. 
Co, aaX.Y.. 40 P. 34, 6 LH.A 
565 

51 C.J. p 849 note 19. 

29. U S —Spies V. Chicago, etc, B. 
Co., supra. 

30. U S,—^New Yorh Guaranty Trust 
Co. V Minneapolis, etc., B. Co., C. 
C. A Minn, 36 P.2d 747. 

3L X.Y—Central Trust Co v. Mor¬ 
ton Trust Co.. 93 X.E; 975, 200 K. 
Y- 67T. 



74 C.J.S, 


RAILROADS 


§§ 2SS-290 


Municipal bonds issued to aid in the buiidsng of the 
road are not embraced in the general terms of an 
after-acquired property mortgage,32 but such a mort¬ 
gage covers a payment made to a railroad company 
for damages caused by a city in raising a certain 

grade.33 

Consolidation, Where a consolidated company, 
successor to the mortgagor, sold mortgaged equip¬ 
ment, and placed the money in the general treasury 
of the compan 3 % such funds were held not subject 
to a lien in favor of the mortgagee.34 

g. Estoppel of Mortgagor and Mortgagee 

The mere fact that a mortgage declares that It is 
subject to certain prior mortgages which are superior 
liens on the property therein described does not estop the 
company to deny that such prior mortgages embraced 
certain property covered In the subsequent mortgage; 
and an erroneous recital of the resolution authorizing 
the execution of a mortgage does not estop the mort¬ 
gagee to show the correct resolution. 

The mere fact that a subsequent mortgage declares 
that it is subject to certain prior mortgages given 
by the railroad company and that they are superior 
liens on the property therein described does not es¬ 
top the company to denj" that such prior mortgages 
embraced certain property covered in the subse¬ 
quent mortgage.35 An erroneous recital of the 
resolution of the directors authorizing the execution 
of a mortgage does not estop the mortgagee to show 
the correct resolution authorizing a mortgage of 
after-acquired property.30 

§ 289. - Title or Interest Conveyed 

Unless restricted to some particular interest or es¬ 
tate, a mortgage executed by a railroad company con¬ 
veys all the title or interest which the company then 
has in the property therein described; and a mortgage of 
the lands is a mortgage of the fee. 


I A mortgage executed by a railroad company, im- 
! less restricted to some particular interest or estate, 
, conveys all the title or interest, legal or equitable, 
which the company then has in the property therein 
described ^7 a railroad company's mortgage of its 
lands IS a mortgage of the fee, although words of 
inheritance are lacking,3S jf other circumstances 
show an intention to mortgage the fee.®® 

§ 290. - Debts and Obligations Secured 

A mortgage given by a railroad company may not 
be enlarged so as to secure claims not secured by It; 
and what bonds or bonded indebtedness Is secured by, or 
what bonds may be .ssued under, a railroad mortgage de¬ 
pends generally on the terms of the mortgage, construed 
in connection with the charter of the company and the 
surrounding circumstances. 

A mortgage given by a railroad company may not 
be enlarged so as to secure claims not secured by 
it.40 So, where the mortgage in terms secures an 
indebtedness of a specified class or kind, it may not 
be made to cover obligations or liabilities not failing 
within the designated class.'*^ Under some statutes 
a mortgage may secure certificates of indebtedness 
to be delivered to creditors in exchange for existing 
debts and obligations to an equal amount as they 
shall be ascertained and liquidated.'*® 

Bonds and coupons. What bonds or bonded in¬ 
debtedness is secured by,*'® or what bonds may be 
issued under,** a railroad mortgage depends in gen¬ 
eral on the terms of the mortgage, construed in con¬ 
nection with the charter of the company or gov¬ 
erning statures and the circumstances attending the 
execution of the mortgage Thus, where the mort¬ 
gage purports to secure certain coupons and bonds 
and substantial!}' describes them, it will secure the 
debt evidenced thereby,** although the coupons and 


32. U.S —Smith v. McChzllough, Mo, 
104 US 25. 26 LBd 637. 

51 C,J. p 849 note 23. 

33. N.Y —Central Trust Co v. Mor¬ 
ton Trust Co., 93 NB. 976, 200 N. 

T. 677, 

34. US —Metropolitan Trust Co v 
Chicagro, etc, R. Co, Ill., 253 F 
868, 166 C.C-Al 348, certiorari de¬ 
nied 39 set 184, 248 US 586, 63 
L.Bd. 434. 

35. Wis.—Farmers' Ifoan & Trust 
Co. V. Commercial Bank, 15 Wis. 
424, 82 Am.D. 689. 

Bstoppel of company to assert In¬ 
validity of mortgage see supra § 

286 ST 

33, Ohio.—^Hatry v. PainesvUle, etc-, 
R. Co, 1 Ohio CirCt 426, 1 Ohio 
ClrOec. 238. 

37. U.S—Toledo, I> 4b B B Co. r 
Hunilton, Ohio, 10 S.Ct 546, 124 

U. a 296. 33 LuBd. 905. 


Pa—^Hatry v. Painesville, etc., R. 
Co. 1 Ohio Cir Ct. 426, 1 Ohio Cir. 
Dec. 238 

38. NJ—Coe V New Jersey Mid¬ 
land B. Co. 31 NJ.Bq 105, modi¬ 
fied on other grounds 34 N.J.Eq. 
266—^Randolph v. New Jersey 
West Line R. Co. 28 N.J.Bq 49 

39. NJ—Coe V. New Jersey Mid¬ 
land R Co. 31 N.J.BQ 105, modi¬ 
fied on other grounds 34 N J.Eq. 
266—Randolph v. New Jersey 
West Line R. Co., 28 NJ.B(i. 49. 

61 C J P 850 note 33. 

40- US—Vose V Bronson, Wis., 6 
Wall. 452. ISLBd. 846, 

Utah.—^Meissner v. Ogden, etc-, B. 

Co., 233 P. 569, 66 Utah L 
51 C.J. p 850 note 37. 

4X- Ma.—^Mason t. ToA, eto.^ It Co,» 
52 Me. 33- 


42, Me —^Mason v. York, etc, B Co, 
supra. 

51 C.J. p 850 note 39. 

43. NT.—^Day V. Ogdensburgh, etc,, 
R. Co, 15 NE. 765, 107 N.Y. 129. 

Va —Atwood V Shenandoah Valley 
B Co, 9 SB 748. 85 Va. 966. 

51 C J. p 850 note 40 
44- NY—St Louis, etc. R. Co ▼- 
Guaranty Trust Co, 99 NEL 162, 
205 N Y. 609. 

51 C J. p 850 note 41. 

45. S.C—Gibbes v. Greenville, etc., 
B. Co,. 13 S.a 228. 

51 C J. P 850 note 42. 

46- Me —Mason v. Tot3v otc, B. Co-, 
52 Me, 83. 

Bonds iaaand hy otheoni 

A first mortgage, guaranteeing 
payment of bonds, issued by subsidi¬ 
ary company and third railway com¬ 
pany, for benefit of holders of first 
mortgage certificates, constituted se- 
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bonds were irregularly issued So I'onds dated f 
prior to the date of the mortgage are secured there- . 
by where they are clearly described in the mortgage I 
and there is nothing in the mortgage inconsistent * 
with the fact that they had been executed prior to j 
the mortgage Where a statute authorizes a gen- ! 
eral mortgage for the beneht of creditors but con- i 
tains no provision for contingent liabilities, bonds j 
of another company indorsed and guaranteed by the 
mortgagor company, but not yet due, are not cov- ! 
ered b^" the security of such mortgage.*^^ Where a | 
mortgage provides for the retirement of certain 
bonds without providing for the manner of effect¬ 
ing such retirement, it has been held that the mode 
of retirement is in the discretion of the company, 
and m order for a bondholder to participate in the 
security of the mortgage he must comply with the 
terms dictated b 3 ^ it.5i 

The general rule applicable to the construction of 
contracts that the contract will be given a reasonable 
construction, if that is possible, has been applied in 
determining what bonds may be issued under a 
mortgage, 52 and, even in the absence of specific au¬ 
thorization for the issuance of bonds for a certain 
purpose, such purpose may be found to be included 
in a general authorization contained m the mort- 
gage.53 

WTiere there is doubt or ambiguity as to whether 
certain bonds are secured by a particular mortgage, 
parol evidence has been received to remove such 
doubt,as, for example, evidence that no bonds 
were executed or issued other than those which it 
is claimed the mortgage secures 55 If it clearly ap¬ 
pears from the evidence that the bonds in question 
are the ones referred to in the mortgage, ordinarily 
this is sufiScient to show that they are the bonds se- 
curecL55 

A mortgage executed to secure bonds issued for a 
certain purpose does not secure bonds issued for a 
different purpose or bonds illegally issued,^? except 
as bona fide holders for value and without notice 


may be entitled to protection in accordance with the 
rules stated supra § 253 

§ 291. - Control and Disposition of Prop¬ 

erty by ITortgagor 

The mo'^gagor of a railroad, if left in possession, 
may lease part of the real prooerty covered by the 
mortgage; but this authority terminates on the b^'each 
of the conditions of the mortgage. 

Before condition broken, the mortgagor of a rail¬ 
road, if permitted to remain m possession and control 
of the property, may execute a lease of part of ihc 
real property covered by the mortgage,58 but this 
authority terminates on the breach of the conditions 
of the mortgage.53 

§ 292. - Qualification, Tenure, and Re¬ 

moval of Trustee, and Selection of 
New Trustee 

a In general 
b Removal 

c. Selection of new trustee 
a. In General 

In the absence of special provision in the mortgage 
Of deed of trust, a trustee Is morally and legally bound 
to continue in the performance of his duties until die- 
charged by an order of the court or by the unanimous 
consent of the cestuis que trust, but some mortgages 
recognize the right of a trustee to resign; and ordinarily 
on the vacancy of a trusteeship all the trustee's estate, 
right, interest, power, and control are divested. 

In the absence of special provision in the mort¬ 
gage or deed of trust, a trustee, once having assumed 
his office, is morally and legally bound to continue 
in the performance of his duties until discharged 
by an order of the court of chancery®® or by the 
imanimous consent of the cestuis que trust,which, 
in case a number of the cestuis que trust are under a 
disability, can be had only through the agency of a 
court of equity.®^ Some mortgages, however, recog¬ 
nize the right of a trustee to resign.®® Mortgages 
or deeds of trust generally contain provisions as to 
the existence and effect of vacancies in the office of 


curlty for full payment of interest 
os all such certificates, not merely 
on amount of bond secured by mort- 
^aae—Olinee v. Kenwood, C.C.A.Mo.« 
103 P.2d 225. 

47- Me —^Mason v. York; eta* R. Co., 
S2 He. 82. 

48. Md.—Butler v. Rahm, 48 Md. 
541. 

49 . Mass.—^Merchants' Nat. Bank v. 
Kastern R. Co, 124 Mass. 518 


51. U S —Claflin V. South Carolina 
R. Co., supra. 

S2L U.S —^Denver & R. G. R. Co. v. 
U S. Trust Co, C.C.N,T, 41 P. 720. 

53. U.S—^Lisman v Knickerbocker 
Trust Co., Mich, 211 P 413, 128 C. 
CJL 85. 

51 CU. p 851 note 48. 

54. Md.—^Butler v. Rahm, 46 Md. 
541. 

55. Md.—Butler v RsLhxn, supra. 


SO. US.-Claflin v South Carolina ! Md.—BuUer v. Rahm, supra. 

R. Cb., C.C.S.C,, 8 P. 118, 4 Hughes 57- U.S.—Central Trust Co. of New 
12. J York v. California & N. R. Co., CtC. 
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CaU 110 P. 70, affirmed 128 P. 882. 
63 C C.A 220. 

58. Mass—^Haven v. Adams, 4 Al¬ 
len 80. 

59. Mass—^Haven v. Adams, supra. 

60. NH.—^Richards v. Merrimack, 
eta, R. Co, 44 N EL 127. 

Vt—Sturges v Knapp, 81 Vt. 1. 

61. NJI—^Richards v. Memmack, 
eta, R. Co., 44 N.H 137. 

Vt —Sturges v. Knapp, 31 Vt 1. 

62. Vt—Sturges v. Knapp, supra. 

68;. Pa—Appeal of Tarbell, 7 Pa.Su- 
per. 283. 
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trustee, ani it iias been laid dov-Ti that, since the 
trustee's duties are personal in their character and 
incapable of delegation, the office becomes vacant 
b> his voluntarily removing to, and becoming a 
resident of, a foreigpi country btit a citizen of 
the United States may act as trustee in any state in 
the Union.65 Ordinarily", under the terms of the 
mortgage or deed of trust, on the vacancy of a 
trusteeship all the trustee’s estate, right, interest, 
power, and control are divested and cease,and the 
trust estate vests m the remaining trustee or 
trustees.®^ 

b. Bemoval 

A court of equity may, for a sufficient reason and 
on a proper appiication and notice, remove a trustee; 
but the power of removal is not absolute and may not 
be exerc'sed capriciously 

A court of equity may, for a sufficient reason 
and on a proper application and notice, remove a 
trustee,®* independently of statutory authority or 
any directions in the mortgage or deed of trust.®® 
The power of removal is not absolute, and a removal 
may not be made capriciously or except for suffi¬ 
cient causes, which affect the faithfulness and capa¬ 
city of the trustee,^® or the interest of the cestuis 
que trust,or perhaps because of pubKc interest 
It is also well settled in chancery practice that 
trustees are not to be removed from part of their 
trust leaving them burdened and responsible for the 
remainder,^* nor will they be discharged until the 
trust IS fully performed where the interests of the 
cestuis que trust require the continuance of the 

c. Selection of New Trustee 

In case of a vacancy In the office of trustee, the 
mode of supplying the vacancy provided in the mort- 


t if any, governs the appointment; but a court of 

, eamty may appoint a new trustee on due application 
independently of any statute or of any directions in the 
' mortgage or deed of trust. 

Ordinarily an express provision as to the mode of 
supphir.g \acar.c:es in the office of trustee w'lll be 
{ given effect;"® and in such case the mode of supply- 
j ing vacancies provided in the mortgage governs the 
1 appointment and not the general law,"® nor does a 
j statute govern where it makes provision for the 
I method of appointment but by its terms applies only 
» where no other method cf filling \-acancies is speci¬ 
fically provided for in the original appointment^'^ 
Thus effect ordinarily is given to provisions for ap¬ 
pointment or selection by the remaining trustees,^* 
as by appointment from among the bondholders,"® 
or to provisions for selection by the bondholders,*® 
for appointment by a designated court*^ on applica¬ 
tion by bondholders*^ or directors,*® and to provi¬ 
sions for the approval by a designated court of the 
selection.*^ It has been held that, where the mort¬ 
gage or deed of trust which provides for the filling 
of a vacancy by appointment by a particular court 
contains a specific provision for notice to certain 
officers of the corporate mortgagor or grantor, the 
jurisdiction of the court to appoint depends on such 
notice.®® 

A court of equity may, however, on the occurrence 
of a vacancy, appoint a new trustee on due applica¬ 
tion,*® independently of any statute®^ or of any 
directions in the mortgage or deed of trust;** and 
to a proceeding in equity for such appointment the 
mortgagor*® and surviving trustees®® should be made 
parties. It has been held that the power of the 
court in this respect is not defeated by the forma¬ 
tion of a new corporation by a majority of the 
bondholders,®^ or by a foreclosure promoted by the 


©4. NT.—^Farmers’ Li. & T Co. v. 
Hughes, 11 Hun 130—^Hughes v. 
Chicago, etc, R. Co., 47 NT.Super 
531. 

6B. US —^Farmers' Li. & T, Co. v. 
Chicago & A. H. Co, C.C.Ind., 27 F 
143 

Who may be mortgagee or trustee 
see supra $ 282 

66- 2Ie.—^PiUsbury v. Consolidated 
European, etc., H. Co., 39 Ma 394. 

67. Mass—SHlis v. Boston, etc., R. 
Co., 107 Mass. 1. 

68. US—Ketchum V. Mobile & O. 
R. Co., Ala., 14 F.CaaNo 7,737, 2 
Woods 533. 

61 OJ. p S51 note 72. 

60. Me—re Anson, 23 A. 993, 85 
Me, 79 

TO. N.Y,—Beadleson v. Knapp, IS 
Abb,PrJsr.S„ 335. 

Vt..-45turges r. Knapp, 31 Vt- 1. 

51 OJ. p 852 note 74. 


71, Vt—Sturges v. Knapp, supra. 

78. Vt—Sturges v Knapp, supra. 

73. Vt—Sturges v. Knapp, supra. 

74. Vt—Sturges v. Knapp, supra- 

75. Me —^Pillsbury ▼. Consolidated 
European, etc, R. Co, 59 Me 394 

Pa.—^Appeal of Tarhell, 7 Pa Super. 
283. 

51 QJ p 852 note 79, 

76. Ga—^Macon, eta, R. Co. v. Geor^ 
gia R Co., 53 Ga 103 

77- Me.—Pillsbury v. Consolidated 
European, eta, R. 0>., 59 Me. 894. 

78. Mass—Ellis t. Boston, eta, R. 
Co., 107 Masa 1. 

N H.—^Richards v. Merrlmaeli; eta, 
B. Co, 44 N.H1 127. 

79. N.H —^Itchards v. Herrimaok, 
etc, B. Co , supra. 

51 C.J. p 832 note 83. 

80. Pa.—^Appeal of Taibell, 7 Pa. 
Super. 283. 


81. Me.—Pillsbury v. Consolidated 
European, etc. R. Co, 69 Me. 394 

88. Me —^Pillsbury v. Consolidated 
European, eta, R. Co., supra. 

83. Me.—^Pillsbury v. Consobdated 
European, eta. R. Co, supra. 

84. Ga—^Macon, eta, R. Co. v. Geor^ 
gim R Co., 63 Ga 103. 

51 C.J. p 852 note 88* 

85. Va—^Washington, eta, R. Ca v 
Alexandria eta, R* Co., 19 Chatt 
592, 50 Va 592. 100 AmJG. 716. 

51 C J. p 852 note 89. 

88. Me—^In re Anson, 25 A. 993, 85 
Ma 79. 

51 OJ. p 852 note 92. 

87. Me.—In r« Anson, 26 A. 906, 85 
Ma 79. 

88. Me.—In re Anson, supra 

89. —In re Anson, supra 

OOu Ma—In re Ansoa supra 

92. Ma—1 b re Anson, supra 
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bondholders, the trustees not being parties thereto, 
and a sale of the equity of redemption on execution 
to the new corporation,^2 or by the creation of a 
new debt by the new corporation secured by a mort¬ 
gage, for the extension of the road,93 or by estoppel 
through laches and because a majority of the bonds 
was represented at the organization of the new cor- 

poration.94 

Where the mortgage or deed of trust provides 
that the same title and power shall vest in the new 
trustees, no additional conveyance to them is neces¬ 
sary,® ^ but the court which appoints a new trustee 
may properly make provision for a conveyance to 
the trustee so appointed.®® 

§ 293. - Rights, Duties, and Liabilities 

of Mortgagees and Trustees 

a In general 

b. Certification of bonds 

c. Protection of security 

d. Rights as to income 

e. Changing securities 

f. Representation of mortgagor and bond¬ 

holders 

g. Sale of property 

h. Lease of property 

i Bidding on property 
j. Possession and operation of road 
k Individual interest in transactions 
L Compensation and expenses 
m. Actions, remedies, and proceedings by 
or against mortgagee and trustee 

a. In General 

In accordance with general rules the authority 


and duties of a trustee to whom a railroad mortgage is 
made for the benefit of bondholders are those defined by 
the instrument creating the trust and such other duties 
as are imposed on him by the circumstances, and ordi¬ 
narily until default the trust Is largely passive. 

General rules as to the nature of the duties of 
trustees apply in the case of trustees under a mort¬ 
gage or deed of trust given by a railroad company.®^ 
The authority®® and duties®® of a trustee to whom a 
railroad mortgage is made for the benefit of bond¬ 
holders are those which are defined by the instrument 
creating the trust, and such other duties as are im¬ 
posed on him by the relation of the parties and the 
situation and character of the trust property, which 
duties may change from time to time as circum¬ 
stances change,! and in general the courts have no 
power to alter, modify, or enlarge the terms of the 
deed or the powers of the trustees.® Where, how¬ 
ever, the rights and duties of the trustees are regu¬ 
lated by statute, no provisions need be inserted in 
the mortgage or trust deed m respect of such rights® 
and duties.^ 

Ordinarily tmtil default the trust is largely pas¬ 
sive,® or, as sometimes stated, the trust is entirely 
fiduciary and executory,® at least when the mort¬ 
gage is amply secured,^ and in practice the duties 
of the trustee are sometimes performed by the cor¬ 
poration or its officersbut where, at the inception 
of the mortgage, there is practically no security, the 
trustee is required to be active in the performance of 
his duties.® The duties of the trustee are active 
and responsible after a default, either by nonpayment 
of interest!® or pnncipal,!! or both.!® 

Recognition of bondholders, A trustee under a 
mortgage is bound to recognize the rights of the 
holders of bonds which are pnma facie valid,!® and, 


92. Me—In re Anson, supra. 

93. Me—In re Anson, supra. 

94. Me.—In re Anson, supra. 

95. Ill—^Craft V. Indiana, etc, R 
Co., 46 NB 1132, 166 III. 580. 

Mass—Ellis V. Boston, etc, R. Co, 
107 MassL 1. 

51 C. J. p 852 note 1. 

96. Me—^In re Anson, 26 A 996. 85 
Me 79—^Pillsbury v. Consolidated 
Europeajx, etc, R. Co, 69 Me. 894. 

97. Mass—^Pirst Nat. F. Ins Co. v. 
Salisbury, 130 Mass. 803. 

51 C J P 863 note 10 Ea]. 

Liability for injuries arising from 
operation of road see infra S 950 
Notice of asBigimieat filAd witli pred¬ 
ecessor 

Where duplicate original of as¬ 
signment of coal company stock sub¬ 
ject to railroad mortgage was filed 
with mortgage trustee, successor 
trustee which was also trustee under 
subsequent mortgage was cXiarged 


with notice of such assignment — 
Mahoning Inv. Co. v Central Han¬ 
over Bank & Trust Co, DCNT., 30 
FSupp 849 

98. N.T—Colorado & S R Co v, 
Blair, 108 NE 840, 214 NY. 497, 
Ann.Cas 1916D 1177. 

61 C J p 853 note 6. 

99. N.T,—Meisel v. Central Trust 
Co, 167 NTS. 143, 179 App Div. 
795, affirmed 119 N.B. 1069, 223 N 
T. 589. 

61 CJ p 853 note 7. 

1« US—^Pnshmuth v Farmers’ 

& T. Co.. CCNY, 95 F 5 
Yt —Sturges v. Knapp, 31 Vt, 1. 

2. NT.—Clark v St. Louis, etc, 

Co., 68 How.Pr. 21. 

3: U S.—^Mercantile Trust Co. 
Portland, etc, R. Co., QC-NH, 

P. 604. 

4. US —^Mercantile Trust Co. 
Portland, etc., R Co„ supra. 
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6. NT —Colorado & S. R Co v 
Blair, 108 NE 840, 214 NT. 497, 
AnmCas 1916D 1177. 

51 C.J p 853 note 13. 

6. Vt.—^Sturges v. Knapp, 31 Vt. 1 

7. TJ.S.—^Fnshmuth v. Farmers’ It 
& T. Co. CC.N.T., 95 P. 5 

8. Vt.—Sturges v. Knapp, 31 Vt 1. 

9. U.S—^Prishmuth v. Farmers* L 
& T. Co, CCNT, 95 P 6 

10- Pa—McDougall v Huntingdon 
& Broad Top Mountain R & Coal 
Co. 143 A 674. 294 Pa 108. 

51 dJ. p 853 note 18 

11. Pa—^McDougall v. Huntingdon 
& Broad Top Mountain R. & Coal 
Co., supra. 

51 C.J p 853 note 19. 

10 12. Vt—Sturges v. Knapp, SI Vt L 

13. US —Central Trust Co. of New 
V. York V. Cincinnati, H. & 1>. B Co., 
169 F 466. 
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on the request of the requisite number of holders of I mortgagor, A trustee under a mortgage of a rail- 
such bonds, to declare maturity for default and to * road company has no greater right than the company 
foreclose.!^ j itself to the benefit of an illegal traffic contract made 

Delegation of duties and performance of duties or [ execution of the mortgage.-® 

enforcc 77 ient of rights by aiiother, A trustee can- | What laze governs. The law of the state where 
not delegate the performance of his duties to an- j the mortgage is executed and the mortgaged prop- 
other,^® nor can anyone but the trustee enforce the , erty situated furnishes the rule for determining the 
covenants and conditions of the mortgage^® or take rights of mortgagees after condition broken.^® A 
proper measures to protect the interests of bond- mortgage securing bonds of a railroad by a hen on 
holders in respect of matters not provided for by its chattels is governed by the rule concerning chat- 
the terms of the instruments'^ Under certain cir- } tel mortgages, and on default the mortgagee's title 
cumstances, however, if, on the request of bond- j to chattels becomes absolute where the statute with 


holders, a trustee in any case refuses or neglects to j 
act, whatever rights as against the mortgagor are i 
vested in the trustee inure to the benefit of the bond¬ 
holders and are enforceable by them.1® 

Exercise of discretion, A trustee under a mort¬ 
gage or deed of trust may exercise his discretion 
within the scope of his powers,^® but whatever dis¬ 
cretion the trustee may have may not be exercised 
in an unreasonable or arbitraiy^ manner.-^ 

Liability of trustees to bondholders in general. In 
general a trustee is liable to the bondholders for a 
breach of duty which, as trustee, he owes to them ,21 
but, under certain circumstances, where, although the 
trustees have been guilty of a breach of trust, 
there is some excuse for their acts, they may be held 
liable only as trustees and not personally.-- Where 
the trustee, in good faith, exercises discretion con¬ 
ferred by the trust instrument, he may not be held 
liable for his acts by bondholders,-® even though it 
appears that a different course would have resulted 
more favorably to the bondholders.®^ 

Rights with respect to illegal contracts made by 


reference to mortgages of chattels generally so pro¬ 
vides.®"^ 

b. Certification of Bonds 

A trustee who merely certifies a bond as one of the 
bonds issued by the mortgagor is not liable In respect 
of the bond because of the insufficiency of the security. 

A trustee under a mortgage who merely certifies 
a bond as one of the bonds issued by tbe mortgagor 
is not liable in respect of the bond because of the 
insufficiency of the security, on the theory that such 
trustee was a guarantor®® or that there was a 
breach of an inplied warranty.®® 

e. Protection of Security 

The trustee must take care that the property is not 
wasted or depreciated. 

The trustee must take care that the property is 
not wasted or depreciated.®® WTiere under provi¬ 
sions of the mortgage, after default in payment of 
principal or interest, the trustee may take certain 
action to protect the interests of bondholders on re¬ 
quest of holders of a specified amount of the bonds, 


14. U.S.—Central Trust Co of New 
York V. Cincinnati, H. & D. R. Co, 
supra. 

Representation of bondholders by 
trustee in suit to foreclose mort- 
eSLge see Infra § 315. 

16- N.T.—Merrill v Farmers* L & 
T. Co., 24 Hun 297. 

51 C.J. p 853 note 23. 

16. US.—Frishmuth v. Farmers' Li, 
ft T. Co., C C.N.T, 95 F. 6. 

17. U.S.—Frishmuth t. Farmers’ h, 
& T. Co., supra. 

18. N.T.—O’Beime ▼. Allegheny, 
«tc., H. Co., 45 NJB. 873, 161 N.T. 
372, 

51 C.J. p 853 note 26. 

19. N.T.—Meisel v. Central Trust 
Co, 167 N.T.S. 143, 179 AppDIv. 
795, affirmed 119 NB. 1069, 223 N. 
T. 689. 

51 ax p 853 note 27. 


20- US—U S V Lake Shore ft M 
S R Co, DC Ohio. 281 P 1007 
51 C J. p 853 note 28. 
ah US.—Riker v. Alsop, C,aNT.. 
27 F 261, reversed on otlier 
grounds 15 S Ct. 162, 155 U.S 448, 
39 LFd 218 
51 C.J. p 853 note 29. 

22- NT,—^Hollister v. Stewart, 19 
N E 782, 111 N.T. 644. 

23. N T.—^Meisel v Central Trust 
Co., 167 N.T.S. 143, 179 App.Div. 
795, affirmed 119 N.B. 1069, 223 N. 
T. 589. 

24- N.T.—^Meisel v. Central Trust 
Ca» supra. 

25. US.—Central Trust Co. of New 
York V- Wheelms ft Xx. B. R. Co., 
211 F. 615w 

28. U.S—Dow ▼. Memphis ft L. R. 
R. Co.. CCArk., 20 P. 260, tnoOr* 
ified on other grounds Memphis ft 
Zj. R. R Co. V. Dow, Ark., 7 SwCt- 
482, 120 U.S. 287. SO 595- 

793 


27. NY—Stillwater v. Hudson Val¬ 
ley R Co. 241 NTS. 669, 229 App. 
Div. 41. 

28. Ill—^Knickerbocker v Ft. Dear¬ 
born Trust, etc. Bank, 219 Ill App 
409. 

29. HI—Knickerbocker v. Ft. Dear¬ 
born Trust, etc.. Bank, supra. 

51 aj. p 864 note 37. 

30. Mass.—^First Nat. F Ins. Co. v. 
Salisbury, 180 Mass. 303. 

Actions on bonds and coupons in 
general see infra S 812. 

Application of: 

Earnings and inoome see Infra 9 
310. 

Proceeds of ohUgations and secur- 
tties to purposes of trust see In¬ 
fra { 294. 

Enforcement of liability against 
property of railroad company in 
general see infra 5 813. 

Suit to foreclose see infra f S 314-326. 
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the trustee may be forced to act under such provi¬ 
sions only on request of holders of such amount of 
bonds 31 Mortgagees of a railroad which is in the 
hands of a receiver have an interest giving them the 
right to object to claims being established against 
the road and given priority over then lien 32 

d. Rights as to Income 

The trustee or mortgagee may claim the rents, earn¬ 
ings, or profits of the mo'-tgaged property after default 
under the mortgage on duly asserting his right thereto, 
as by filing a bill for foreclosure or by demanding pos¬ 
session. 

As has been noted, supra § 288 e, in the absence 
of an agreement to the contrary, the subsequent 
earnings and income of a railroad do not pass under 
a mortgage of its property while the company re¬ 
tains possession thereof, and in general the mort¬ 
gagor continues to be entitled to the earnings and 
profits until the trustee has created a lien thereon, 
or otherv.*ise established his right thereto, by a 
proper demand or proceeding.33 In accordance with 
general rules and subject to applicable qualifications 
and exceptions, the trustee or mortgagee may claim 
the rents, earnings, or profits of the mortgaged prop¬ 
erty, after default under the mortgage, on making 
due assertion of his right thereto,3‘i but he is not 
entitled thereto in the absence of a due assertion 
of his claim,35 as by asserting his rights under the 
mortgage to the possession of the road by filing 
a bill for foreclosure,®6 or, if the road is in the hands 
of a third person, by demanding possession of such 
person.37 So where, under the mortgage or trust 
deed, the onlj’ way in which the trustee can acquire 
the right to the tolls and income is by taking posses¬ 
sion of the road as provided in the mortgage or trust 
deed, he may not claim, by virtue of the mortgage 


j or trust deed, money voluntarily deposited to the 
credit of the trustee for the payment of coupons 
’ where he has not taken possession or run the road, 
, or taken any action against the company by vir¬ 
tue of the trust deed,3 S but the trustee may acquire 
the right to a deposit where the mortgagor company 
m making the deposit expressly appropriates it to 
the use of the trustee for the purpose of paying 
coupons.® 3 

Mortgage of earnings or profits, A mortgage of 
the income of a railroad company does not entitle 
the mortgagee to receive the income as long as the 
mortgagor company continues in possession of the 
road^3 unless the parties otherwise agree and 
even where the mortgage specifically includes the 
earnings and profits the necessity for some formal 
proceeding or demand has been recognized in order 
that the trustee or mortgagee may entitle himself 
to such earnings or profits ^2 Entry into possession, 
under a mortgage of the income or a mortgat:e 
giving the trustee the right to enter and take the 
income on default, passes the income to the mort¬ 
gagees,^® as does a demand by the trustee that the 
mortgagor surrender possession according to the 
terms of the trust deed,^^ which demand may be in 
the form of a suit to enforce the security.There 
is no such change of possession as to pass the in¬ 
come under the mortgage where a decree of fore¬ 
closure has been sought or granted but where no 
order has been entered by the court with respect to 
income or a change of possession.^5 

Effect of receivership. The right to income ac¬ 
cruing after the appointment of a receiver ordinarily 
passes under the mortgage where such appointment 
is at the instance of the trustees or mortgagees,^^ 


31. Fa.—^McBaugall v. Huntingdon, 
etc,B, etc, Co, 143 A. 674, 294 Fa- 
108 

39. Tex.—^United States & Mexican 
Trust Co. V. Western Supply & 
Mfg, Co, Civ.App., 109 S W 377. 

33. U.S.—Galveston, H & H R Co 
V Cowdrey, Tex, 11 Wall 459, 20 

199. 

Ala.—Johnston v. Biddle, 70 Ala. 
219, 

34. US.—U. S. Trust Co. v. Wa¬ 
bash Western H Co., Mo,, 14 S.Ct. 
86 , 160 ■O.a 287, 37 L,.Bd 1085. 

51 C J. p 854 note 48. 

Bight of mortgagee to vents and 
profits under mortgages In g^er- 
al see Mortgages $$ 316-321. 

3& n,S.—Sage v. Memphis & X 4 B 
B. Co,. Ark, 8 set. 887. 126 US. 
361, 31 UESd. 694. 

Ala —Johnston v. Riddle, 70 Ala. 
219 

36. tF.S.—Seney ▼. Wabash West¬ 


ern R. Co., Mo. 14 set 94. 160 U. 
S. 310, 37 LEd 1092—U. S Trust 
Co. V Wabash Western R Co , Mo, 
14 set. 86 , 150 U.S. 287, 37 L.Ed. 
1085 

51 C J p 854 note 50 
j 37, U.S,—U S Trust Co v, Wa¬ 

bash Western B Co, supra. 

38. N.T.—Coe V. Beckwith, 31 Barb* 
339, 10 AbbPr 296, 19 HowPr. 
398 

39. N.Y,—Coe V., Beckwith, supra. 

51 C J. p 854 note 53. 

4<V Qa.—Green v. Coast Wne R. Co., 
24 S.E 814, 97 Ga 15. 

51 CJ. p 855 note 54. 

41-' U.S.—^Pullan V. Cincinnati & C- 
Alr-Line R. Co., C.C Ind, 20 F. 
Cas No 11,462, 6 , Biss, 237. 

49. U.S.—Galveston, H & H. R. Co. 
V. Cowdrey, Tex., 11 Wall. 469^ 20 
LtBd. 109. 

51 C*J. P 865 nbte 56. 
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I 43- U.S.—Central Trust Co v. Chat- 
I tanooga, etc, R Co, C C Ga., 89 F. 
I 388, affirmed 94 F. 275, 36 C.CA 
I 241. 

51 C.J. p 855 note 57. 

44. U S —^Dow V Memphis & L R. 
R Co, Ark, 8 S.Ct. 673, 124 US. 
652, 31 L Ed. 666 —Galveston, H & 
H R, Co. V. CoWdrey, Tex, 11 
Wall 469, 20 L Ed 199. 

51 C J p 855 note 58 

45- U.S.—^Dow V. Memphis & L, R- 
R. Co., Ark, 8 S.Ct. 673, 124 US‘ 
652, 31 L Ed 565 
51 C J. p 855 note 59. 

46. U.S.—Gilman v. Illinois & Mis¬ 
sissippi Tel. Co, Iowa, 91 U S. 603, 
23 LEd. 405 

47- U S.—Mercantile Trust Oo. v. 
Baltimore & O. R. Co., C.C.Ohio, 94 
F. 722. 

NT.—Platt v New York, 71 NT.S. 
913, 63 AppDiv^ 401, reversed on 
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brt not where the receiver is appointed on the ap- . 
p’icc.t:on of stockholders,or of individual bond- ’ 
ho'dsrs suing as judgment creditors and not on the 
mortgage,"*^ or otherwise where a receiver to car¬ 
ry on the business has been appointed by the court 
independently of action by the trustees to enforce the 
terms of the security,or even after appiintmert of ' 
a receiver on applicatioxt by trustees until his rur.h- • 
Station by execution of the necessary bond 51 Even 
thtn, the possession of the receiver is not strictly . 
that of the mortgagee,52 but is that of the court ; 
acting through its agent,53 and “"he mortgagee's i 
r-^':t to the income may be conditional on such ' 
composition thereof as seems equitable to tiie courts^ | 

6. Changing Securities ^ 

A trustee under a railroad mortgage has no power * 
to change or comprom.se the security pending a de- | 
fault where such power is not expressly or Impliedly con¬ 
ferred by the instrument creating the trust, although 
the right of the court to authorize the trustee to make 
a change has been recognized. 

A trustee under a railroad mortgage has no power 
to change or compromise the security pending a 
default where such power is not conferred by the 
instrument creating the tnist.55 The power must 
be conferred either expressly or by necessary im¬ 
plication.® 5 Under a clause in the mortgage pro¬ 
viding for the substitution of other property in the 
event of sales of the mortgaged property on the 
basis of sale prices, the trustee cannot be com¬ 
pelled to release any mortgaged parcel or to ap¬ 
ply the proceeds to the purchase price of sub¬ 
stituted property without a showing that the prices 


were fair and adequate.®^ On the sale of property 
released from the hen of th t mortgage by the trus¬ 
tee pursiant to a provision therein authorizing 
the release in the event of a sale and requiring the 
^•r:ceeds of such sale to be expanded only to ac¬ 
quire permanent additions to the mortgaged rail¬ 
road. rrocjeds of the sale are trust funds in 
the hands of the trustee not subject to attachment 
by creditors of the mortgagor.®^* The right of the 
court to authorize a trustee to make a change in 
security where the interests of bondholders would 
be conserved by such change has been recognized 
or upheld®® provided, according to some cases, at 
least some of the bondholders are made parties 
to the proceeding.®5 

f. Eepresentation of Mortgagor and Bondhold¬ 
ers 

In matters affecting the enforcement of the secu''lty 
and the administration of the trust property under the 
terms of the trust, the trustee represents those wno may 
become the holders of the bonds as wall as the mort¬ 
gagor, and IS bound to act In good faith and exercise 
reasonable care and prudence for the protection of 
their interests. 

While a trustee is selected by the mortgagor and 
represents it,®^ he also represents those who may 
become the holders of the bonds,®® and he is bound 
to act in good faith and exercise reasonable care 
and prudence for the protection of their interests 
and must not be guilty of any acts of fraud or 
collusion.®® Conversely, the bondholders or benefi¬ 
ciaries are bound by all acts withm the scope of 
the trustee’s authority done in good faith by such 
trustee on their behalf.®^ A trustee is a true rep- 


other grounds 63 NEL 532, 170 N. 
T 451. 

48- US —^Mercantile Trust Oo v 
Baltimore & O. R Co, C C Ohio, 94 
P. 722, 

49- U.S.—Saffe V. Memphis & L B 
R Co, Ark, 8 S.Ct 887, 125 US, 
SCI, 31 L. £d 694 

60. U.S—Sage V. Memphis & Li. B. 
R Co, supra. 

Mass,—^EUis V. Boston, etc., B. Co, 
107 Mass. 1. 

51 C.J. P 855 note 64 

Bl- Vaw—Prayser v. Richmond, etc, 
R, Co., 81 Va- 388. 

52. Ga.—Green v. Coast Line R. Co., 
24 S.E 814, 97 Ga. 15. 

53- Ga.—Green v- Coast lane B. Ca, 
supra. 

54. Ga-—Green v. Coast Line R Co., 
supra. 

S5- M.T.—Oolorado, etc., R. Cot v. 
Blair, 108 MH, 840, 214 N.T- 497, 
AnaCaal916I> 1177- 

Vt.—Miller V. Rutland, etc., R. Co# 
36 Vt. 453* 

56. N.T,—Coloirado, etc., R Co. v- 


Blalr, 108 NB, 840, 314 X.Y. 497. 
AnnCaalOlOD 1177, 109 NB. 1071, 
215 NT 697, 

51 C J P 855 note 71. 

-57. US—In re New Tork. N. H Jk 
H. R Co., D.CConn., 27 PSupp 
392. affirmed, aCA., 104 P.2d 1018. 
Improvements 

Where, subseguent to execution of 
original railroad mortgage, tracks 
were relocated on property not cov¬ 
ered by mortgage and original site 
of tracks was improved and refund¬ 
ing mortgage was issued, trustee un¬ 
der refunding mortgage could not 
compel senior mortgagee to pay for 
improvements on theory that it had 
made improvements in honest, al¬ 
though mistaken, belief that It had 
acauired first hen.— In. re New York, 
N. H & K. R Co., supra. 

58. NT*—Propp v. Atlantic 4b JX 
By. Co, 83 N.r,a2d 328- 

59. Md.—Balthnore v. United R, 
etc,, Co, 69 A. 436, 198 Md. 64, 16 

1066, 

N.Y—Colwnado, etc., R C6. t. Blair, 
108 NJBl 840, 314 N.T 497. Ann. 
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Cas.l916D 1177, 109 N.E 1071, 215 
NT 697. 

6a NT.—Colorado, etc., R Co- v. 
Blsur, supra. 

51 C JT. p 855 note 73. 

61. US —^Frishmuth v. Farmers’ U 
& T. Co. C.C.N.T, 95 F 5. 

51CJ.p 855 note76. 

SSL N.T.—Fonda, J. 3b G. B, Co v 
New York Trust Co. 254 NTS 
266, 233 APP Div. 443. 

51 C J. p 856 note 77 

OYustee as representative of bond¬ 
holders in legal proceedings see in- 
fta subdivision m <1> of this sec¬ 
tion. 

83. U.S.—^Bond V. South Carolina R 
Co., CCSC., 50 F. 853—Credit Co. 
of London, England, r. Arkansas 
Cent. R Oo*, CCLAifc., 15 F. 46, 5 
MoCnuT' appeal dismissed 9 
act 107, 138 U.a 258, 82 L.Bd. 
448. 

Individual interest in transaction see 
intts. subdivision k of this section. 

0Ai tJ.a—^Rospigllosi V. New Or¬ 
leans, M & C R Co, Ala, 237 F. 
341, 160 C.CA. 355—Credit Co. of 
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resentative only within the limits of his author¬ 
ity,65 and jn general the trustee represents the 
bondholders only in matters afiFecting the enforce¬ 
ment of the security and the administration of the 
trust property under the terms of the trust,® 6 and 
not in a situation where his power is disputed and 
the interpretation of the language conferring it is 
ambiguous.®'^ 

In the absence of express provisions in the mort¬ 
gage, the trustee has no power to waive or consent 
to the destruction of any rights which bondholders 
have under the mortgage,®® even with the consent 
of a majority of the bondholders.®® So a trustee 
has no power to waive defaults and release the 
mortgagor company from its obligations to the 
bondholders,*^® as, for example, to waive and con¬ 
done defaults in the payment of principal or inter¬ 
est on the bonds,'^^ or to assent to, and recognize 
the priority of, a later mortgage or hen over the 
mortgage securing such bondholder,^^ or in general 
to give effect to a reorganization scheme not au¬ 
thorized by the mortgage The authorily of the 
trustee to assent to the acquisition by a third per¬ 
son of prior rights in property which otherwise 
vrould have come under the lien of the mortgage 
has been recognized. 

Class representation and discrimination. While 
the trustee owes a duty to the bondholders several- 
ly,7® in general, in the absence of any provision to 
the contrary in the governing agreement, he rep¬ 
resents the bondholders as a class.*^® In any case 
he may not favor any particular bondholder or 
group of bondholders or permit discrimination be- 


j tvreen them,*^*^ and he is not at liberty blindly to 
I follow the advice or 'wishes of the majority un¬ 
less specially authorized."® In respect of matters 
which are within the discretion of the trustee, how¬ 
ever, he may properly be governed by the voice of 
the majority of bondholders secured, acting in good 
faith, and asking what is not inconsistent with the 
provisions of the trust. 

Estoppel of bondholders. Bondholders are not es¬ 
topped by delay in taking action to deny the bind¬ 
ing effect on them of an ultra vires act of the 
trustee affecting the interest of such bondholders 
where they have no knowledge, either actual or con¬ 
structive, of such act.®® 

Notice to trustee as notice to bondholders. In 
general, notice to the trustee of matters within the 
scope of the trustee^s duties or authority is notice 
to the bondholders.®! 

g. Sale of Property 

While a trustee may sell the railroad or other trust 
property when empowered by the mortgage to do so, 
in the absence of express or implied authorization in 
the governing agreement he may sell only on authority 
from the court, and if he sells without authority he is 
personally liable for damages for his breach of trust 

A trustee may sell the railroad or other trust 
property where empowered by the mortgage to do 
so, provided he sells in the manner prescribed there¬ 
by.®® In the absence of express or implied author¬ 
ization in the governing agreement®® the trustee 
may sell only on authority from the court,®^ and 
if he sells without due authorization it is a breach 
of trust which renders him personally liable for 


Liondon, IBng^lajid, v. Arkansas 
Cent R. Co., aC,Ark, 16 F. 46, 5 
McCrary 23, appeal dismissed 9 S 
Ct 107, 128 U.S. 258, 32 LEd 448. 

65. N.Y.—Fonda, J. & G, R. Co. v. 
New York Trust Co., 264 N.Y.S. 
266, 233 App Div. 443. 

51 C.J P 856 note 82. 

66. IJ.S,—^Baker v. Central Trust 
Co. of New York, Ohio, 236 F. 17, 
148 aC.A. 611 

N.Y—^Fonda, J. & G. R. Co v. New 
York Trust Co, 254 NTS 266, 
233 App.3Dlv. 443. 

67. N.Y.—^Fonda, J. & G. R. Co. v. 
New York Trust Co., 254 NT.S 
266, 233 App Div. 443 

68. N.Y.—^Hollister v. Stewart, 19 
N.B. 782, 111 N.Y. 644. 

51 C J. p 856 note 84. 

69. N.Y.—Hollister v. Stewart su¬ 
pra. 

70. N.Y.—Hollister v. Stewart, su¬ 
pra. 

71- N.Y.—Hollister v. Stewart su¬ 
pra. 

61 O.J. p 856 note 87. 


72- US —^Duncan v. Mobile & O. R 
Co., C.C.Ala, 8 F.Cas No 4,137, 2 
Woods 542. 

N.Y.—Hollister v Stewart 19 NE 
782. Ill N T. 644 

61 C J. p 856 note 88. * 

73- NT,—^Hollister v. Stewart su¬ 
pra. 

74. N.H.—^Pierce v. Emery. 52 N.H. 
484. 

75- N T.— ^Hollister v. Stewart 19 
NE. 782, 111 NY. 644. 

76- U.S.—S & Mexican Trust Co 
V. U S- & Mexican Trust Co„ JCan , 
269 F 377, 162 CCA. 447 

Pa —Commonwealth v Susquehanna 
& D H R Co, 15 A. 448, 122 Fa. 
306, 1 li R,A 225. 

51 C J. p 856 note 92. 

77- Pa.—Commonwealth v. Susque¬ 
hanna & D. R. R Co, supra. 

51 C JT. p 856 note 93. 

78. US—^Toler v. East Tennessee, 
V. & G. R. Co., C,C.Tenn, 67 P. 168 

NT.—^Hollister v. Stewart 19 N.B. 
782, 111 N.Y. 644. 
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79- U S.—Shaw v. Little Rock & F 
S R. Co.. Ark., 100 U S. 606, 25 L. 
Ed. 757 

51 CJ p 856 note 95. 

8a U S.—Guaranty Trust Co. of 
New York v. Minneapolis & St L. 
R. Co. CCA-Minn., 36 F 2d 747. 
51 C.J. p 856 note 96. 

81. NH—Haven v. Emery, 33 N.H. 

66 . 

Vt.—^Miller V. Rutland, etc., R Co., 
36 Vt 462. 

51 C J. p 856 note 97. 

82. U.S.—^Dubuque & S. C R. Co. v. 
Pierson, Iowa, 70 F. 303, 17 CCA. 
401, rehearing demed F. 268, 
17 CC-A- 408. 

Foreclosure by exercise of power of 
sale see infra S 317. 

83. N.Y —Colorado, etc., R- Co v. 
Blair, 108 N.E. 840, 214 N.Y. 497, 
ALnn.Cas.l916D 1177. 

51 O J. p 857 note 1. 

84. NT.—^JTames v. Cowing, 82 N.Y. 
449. 
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r^ny damage to the bondholders occasioned there¬ 
by =5 E\en where the power to sell on a certain 
contingency is contained in the mortgage, the ex¬ 
ecution of such trust may be controlled by a court 
of equity at the suit of ccstuis que trust.Where 
a trustee is empowered to sell on such terms and 
conditions as he may deem best, he has power to ' 
warrant title to the property sold.^" Wliere the ‘ 
sale IS made by trustees and the company partici- ! 
pates in the sale, it is estopped to deny the author- j 
ity of the trustees to execute the deed conveying ! 
the land in question.88 Likewise a bondholder may 
be prevented from attacking the sale as a breach ’ 
of trust by participating in the transaction involving 1 
an unauthorized sale.89 ' Where trustees convey | 
land covered by the deed of trust, for their own j 
personal benefit, such conveyance is voidable as J 
against the cestui que trust,8® although it may be \ 
valid as to one claiming by title adverse to that | 
held by the railroad company.81 j 

Expenditure of proceeds, A provision of the i 
mortgage authorizing the expenditure of the pro- i 
ceeds of property sold, for the benefit of the mort- j 
gaged property, authorizes the trustee to expend i 
such proceeds for the improvement of part of the 
line covered by the mortgage, although such part 
is subject to a prior mortgage.88 

h. Lease of Property 

After foreclosure and acquisition of possession by 
the trustees they may lease the road on such terms as 
they deem best; but the right of a trustee by oral assent 
to confirm a lease executed by the mortgagor after 
breach of conditions of the mortgage has been denied. 

Although there is authority to the effect that 
trustees in possession of a mortgaged railroad have 
no power to lease it unless authorized by statute,®^ 

It has been held that after foreclosure for breach 
of conditions in the mortgage, and acquisition of 
possession by the trustees, they may, in the exer¬ 
cise of their discretion for the best interests of 
all parties in interest, lease the road®^ on such terms 

85. N.T.—Janies v. Cowing, supra. 

88. Pa—^Youngman v. Blmira, etc, 

R. Co., 65 Pa. 278. 

51 C.J. p 857 note 4. 

87. 0.S.—'Dubuque & S. C« H. Co. v. 

Pierson, Iowa, 70 P. 308, 17 CCA. 

401, rehearing denied 71 F. 368, 17 
acJL 408. 

88. U.S.—^Wood V. Dubuque 6b S. Ct 
R. Co., C.C.Iowa, 28 P. 310. 

89. Butterfield v. Cowing, 20 
N B. 369, 112 N.T. 486. 

51 C.J- p 857 zK>te 7. 

90. Iowa.—^Miller v. Iowa Iiaud Co., 

9 N.W. 316. 56 Iowa 374. 


and conditions as the trustees may deem best,®5 
particularly where the bondholders are in an un¬ 
organized state ®6 The right of a trustee by oral 
assent to confirm a lease executed by the mortgagor 
after breach of the conditions of the mortgage has 
been denied.®^ 

i. Bidding on Property 

Trustees may bo empowered to bid In the property 
at a foreclosure sale, and it may be their duty to do 
so in order to protect the Interests of the bondholders. 

Trustees may be empowered by the mortgage to 
bid in the property at a foreclosure sale at the re¬ 
quest of a majority of the bondholders,®8 or, even 
where the mortgage contains such provision, the 
trustee may have the right to purchase as against 
an assenting bondholder, by virtue of an order of 
the court on prescribed conditions, even though no 
request is made by a majority of the bondholders ®® 
If necessary in order to protect the interests of 
the bondholders it may be the duty of the trustees 
to bid in the property in default of bidders, inde¬ 
pendently of an order and decree authorizing them 
to do so.^ 

j. Possession and Operation of Boad 

(1) Possession 

(2) Operation 

(1) Possession 

Under a mortgage reserving the management and 
control of the property to the mortgagor until default, 
the right of possession until such default is In the mort¬ 
gagor; but generally after default and after foreclosure 
the right to possession Is in the trustees. 

Under a mortgage reserving the sole and ex¬ 
clusive management and control of the property to 
the mortgagor until default, the right of possession 
until such default is in the mortgagor.^ Effect may 
be given to a provision of a railroad mortgage that 
the trustee may take possession on default by the 
mortgagor® when certain preliminary steps have 

N.T.—James v. Cowing, 82 N.Y. 
449. 

TVbo may purchase at foreclosure 
sale in general see infra | 327, 

99. N.Y.—James v. Cowing, supra. 

61 OJ, p 867 note IT. 

1. N Y.—^Rogers v. Wheeler, 2 Iians, 
486, affirmed 43 K.Y. 598 

2. U.S.—Southern Pae. R. Co. t. 
Doyle, CCCaL, 11 P. 263, 8 Sawy. 
60. 

Mass.—^Ptrst Nat. F. Ins Co. v Salis- 
fanry, 130 Mass. 303. 

3L MinzL—Seibert v. Minneapolis Ss 
&t U XL Oo„ 53 N.W. 1151, 62 
MinzL 246. 

61 CJr. p 857 note 21. 


91. Iowa.—^Miller v. Iowa Land Co, | 98. 

supra. j 

92. US —Norfolk Southern R Co. v. [ 
Guaranty Trust Co. of New York, j 
aC A.Va.. IS P.2d 979. 

51 CXJ. p 857 note 10. 

93. Tenn.—^Briggs v- Clawscm Broa, 

8 TennuApp. 26L 

94u Vt.—Sturges v. Knapp, 31 Tt. L 

51 OJ. p 867 note 11. 

96. Vt.—Stttrges ▼. JEhapp^ supra. 

96. Tt—Sturges v. Knapp, supra. 

97. Mass.—^Haven ▼. Adams, 4 Allen 
80. 

Right of mortgagor to lease see sn- 
pra 6 29L 
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been taken but it has been held that such pre- * 
liminary steps must be taken in order to give the 
trustee the right to possession under the inortgage,S 
and that, T\*here the trustee has obtained possession j 
on default and the raiTcad company has paid all 
past-due installments and is in a condition to meet I 
future installments, it may be entitled to a return » 
of the possession of the property.® Apparently in j 
recognition of the strict doctrine of the common ' 
law, it has been asserted that, in the absence of a ' 
stipulation in a mortgage giving the mortgagor 
company the right to retain possession until default, 
the mortgagee or trustee has the right to take pos¬ 
session at any time; * and, according to some cas¬ 
es, where default has occurred, the trustee has 
the right® and duty^ to take possession for the pro¬ 
tection and benefit of the bondholders, even though 
there is no express pro\ision in the mortgage for 
taking possession. After a default and before an 
actual foreclosure of the mortgage the trustees 
are the only responsible parties with respect to 
the management of the property and they can¬ 
not be relieved from this responsibility except by 
a decree of a court of chancery.ii 

After foreclosure, although the contingent in¬ 
terests are mostly cut off and the number and char¬ 
acter of the ultimate cestuis que trust very much 
changed, the duties of the trustees and the neces- j 
sity of their continuing to act remain much the 1 
sameA^ Thus it is the duty of the trustee in pos¬ 
session after foreclosure to manage the property 
in a reasonably prudent and careful manner so as 
to keep it in a good state of preservation in or¬ 
der to make it available for the pa3nnent of the 
bonds, both principal and mterest^® The duty of 
the trustee m this regard continues at least until 
some organization of the bondholders and the ac¬ 
quiring of some capacity to act by a majority, or 
in some such way as to enable them to discharge ' 
the new dass of duties thrown on them by the * 
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breach of the condition of the mortgage and the 
surrendering of the road with its incidents and fix¬ 
tures 

The trustees^ power to take possession must be 
exerted on all the property mortgaged 

Copflictmg claims to fossessioz. The tmstees’ 
right to possession on default under a mortgage 
giving them such right is superior to that of a cr-- 
tractor who claims possession under a contract :th 
the railroad company, and who holds bonds secured 
by the mortgage l® The view has also been taken 
that the trustee is entitled to take possession and 
operate the road, as against a permanent receiver 
appointed in proceedings to dissolve the company 
Since the legal title of the trustees to the property 
of the railroad company is only for the purpose of 
executing the trusts, and a court of equity has like 
po\ver of execution, where such court has obtained 
possession of the mortgaged property it has been 
held it will not surrender it unless it is apparent 
that the trustees can better execute the trust in jus¬ 
tice to all parties.^® 

(2) Operation 

Trustees in possession have power to keep !n repair 
and operate the road; they may use their own proper 
names or adopt any other name they may choose. 

Trustees in possession have sufficient power to 
enable them to discharge the duties which the 
public has a right to demand in keeping in repair 
and operating the road,^® at least where the mort¬ 
gage authorizes the trustees to make such repairs 
and additions as they may deem expedient.^® They 
may use their own proper names or adopt any other 
name they may choose,®^ and are not bound to do 
business in the name of the company to whose 
rights they have succeeded."® They may appoint 
an agent to manage the road without personally 
going on the premises themselves,®® at least where 
the mortgage so provides.®* 


4k Cku—^Macon, etc, R. Co. v. Geor- i 9. ^tass —^First Nat F Ins. Co. v 
Sia R. Co.» 63 Qa. 103. | Salisbury, supra 

5. U S.—^Union Trust Co. of N. T- —Sturges v. Knapp, 31 Yt. 1. 


V, Missouri, IC & T. Ry. Co., C C. I 10. 
Kan-, 36 F. 485. 1 n, 

51 CJr. p 857 note 23 
6. U.S.—^Union Trust Co. of N T. j 
V Missourt K T Ry. Co, supra. | 

Ell C J. p 857 note 24. 


! 12 . 
13. 
14L 


Vt—Sturges v- Knapp, supra, 
Yt.—Sturges v. Knapp, supra. 
Vt—Sturges v. Knapp, supra. 
Vt.—Sturges v. Knapp, supra. 
Vt—Sturges V Knapp, supra. 


7- Mass—^First Nat. F. Ins Co. v- 
Salisbury, 130 Mass. 303 

8. U S.—^Dow V Memphis & L. R. 
R Co, 20 F. 260, modifted on other 
grounds 7 S.Ct. 482, 120 US 287, 
30 L.Ed. 596. 

Mass.—^First Nat P. Ins. Co. v. Sal¬ 
isbury, 130 Mass 303. 

51 CJ. P 358 note 27. 


16. Ohio—Coe V. Peacock, 14 Ohio 
St 197. 

16. U.S.—Allen v. Dallas & W. R- 
Co, C.CTex., 1 F.CasJ^o221, 3 
Woods 316 

17. N T —^In re New X^Itz, etc, R 
Co, 56 N.Y.S. 1060, 26 Miac. 324. 

18. U.S.—^Illinois Cent, jbl Co * v. 
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lifisslssippi Cent R Co., D.CMiss, 
12 F.Cas No 7,008. 

19- Ill.—^Palmer v. Forbes, 23 HI 
301 

Liability of mortgagee or trustee in 
possession for injuries resulting 
from operation of road see infra | 
350. 1 

20. N.Y—Jones v. Seligman, 81 X 
T. 190. 

51 C J p 858 note 40. 

21. Ill —Palmer v. Forbes, 23 HI 
301. 

22. DI.—^Palmer v. Forbes, supra. 

23. Ill—Palnder v, Forbes,, supra 

24. Minn.—^Rice v St. Paul, etc., R 
Oo., 24 Hum. 464. 

51 C.J. p $58 zXOte 44, 
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V li€n of state. Under a statute giving 
t^e state a hen for aid granted, certain state oin- 
cers may take possession and operate the road on 
default.-® 

Ajc.icy as between mortgaaor and nwrtgagee 
oy" trustee. There is authority for the view that a 
trustee m possession under authority of the mort- 
IS the company’s agent in the management of 
the road and it is liable to third persons for his 
acts.-'® Where the mortgagee is entitled to th;; 
possession of property because of a defauh hy 
the mortgagor, but permits the mortgagor to retari 
possession, it has been held that the mortgagor is 
the agent of the mortgogee in respect of procuring . 
needed repairs of the propert\\27 ; 

Contracts, Trustees in possession of and operat- ^ 
ing a railroad are liable on the contracts of opera- ) 
tives employed on the road to the same extent as i 
the corporation would have been had it continued [ 
in possession;^® but a trustee entering into posses- i 
s:on and operating the road is not bound by con- j 
tracts made by the mortgagor while :n possession 
under the mortgage®® unless such contracts were ‘ 
expressly authorized by the mortgage 3® 

fe. Zndividnal Interest in Transactions 

The mere fact of Interest on the part of a trustee In 
a transaction is not sufficient to Justify the cout't In i 
Withholding a conflrmatian of his acts, performed in good 
faith; but he should not put himself in a position which 
IS antagonistic or hostile to the interests of the bond¬ 
holders. 

Where ever>^thing is honestly done by the trus¬ 
tee and the rights of others have not been preju¬ 
diced to his advantage, the mere fact of interest 
on his part in the transaction is not sufficient to 
justify the court in withholding a confirmation of 


his acts ,31 but the trustee should not put him¬ 
self in a position or relation which is artagonistic 
or hostile to the interests of the bondholders,®^ 
as by acquiring adverse intererts®® or in any way 
promoting his own interest to the prejudice of the 
bondholders Thus, where he holds the legal title 
to the trust property for the benefit of :ts bond- 
hoIdi-Ts. he cannot speculate w.th the trust prop¬ 
erty.'^® Ke cannot purchase an outstanding title 
and hold it for his own use,®® even though title is 
acemred by purchase at a judicial sale®* or is su¬ 
perior to the one convejcd to him in trust.®® Like¬ 
wise, a trustee who has acquired such outstanding 
title may not require the company in an action of 
ejectment to refund to him the amount paid for 
such title.®3 The mere fact that some of the trus¬ 
tees were holders of bonds secured by their trust 
IS not sufficient to make them incompetent to con¬ 
sent to a decree of foreclosure embodying a plan 
of reorganization.**^^ 

L Compensation and Expenses 

Trustees are entitled to reimbursement for all ex¬ 
penses reasonably and necessarily Incurred In the exe- 
catton of the trust, and to reasonable compensation for 
their services. 

Trustees are entitled to reimbursement for all 
expenses reasonably and necessarily incurred in the 
execution of the trust,such as reasonable coun¬ 
sel fees and costs expended m prosecuting and de¬ 
fending proper proceedings to protect the trust 
property,^® and are entitled to reasonable compen¬ 
sation for their services,**3 including compensation 
for services rendered, and fees and costs in foreclo¬ 
sure proceedings,*^ provided such services or ex¬ 
penditures are within the line of the duties imposed 
on them by the instrument creating the trusL*® In 


25. S C.—^Hand v. Savannah, etc, B. | 
Oo, S SC, 207, 

SI C X p $58 note 48. 

26. Tex.—^Rlo Qrande R. Co. ▼. 
Cross, 28 S W. B29, 1004, 5 Tex Ctv. 
App. 454 

51 CX p 859 note 49. 

27- Ind.—^Watts v. Sweeney, 26 NB- 
680, 127 Ind. 116, 22 Am.S.B. 615. f 

t 

28. Vt,—Sprague v. Smith. 29 Vt. 1 

421, 70 Am D 424. | 

29 . Hass.—^EiUla y. Boston, etc., B i 

Co, 107 Mass. X. | 

3(K Hass.—Bills V. Boston, etc., B. | 
Co, supra. | 

31. U43.—Sl»i7 T. Uttle fiftek & F. 
S S. Co^ ^lE.. 100 US 606, 26 Xj. 
Ed. 767. 

Sale of property for personal bepefit 
of trustee see supra subdivision g 
of this secUoa. ^ 


32. Mo.—Baher v. Springfield, eta* j 

R. Co., 86 MO 75. j 

33. Mo —Baker v. Springfield, etc., ] 

B. Co, supra i 

34. tJ S.—Farmers' L,. & T Co. v. 
Northern Pac. B. Co, CCWis, 66 
F. 169—^Bound v South Carolina 
R, Co, CeSC., 50 P 853 

35. Ho—^Baker v. Springfield, etc., 
B Co., 8€ Ho 75. 

33. Ho—^Baker v Springfield, ete.« 
B, Co., supra. 

37. Ho—Baker v. Springfield, etc., 

R. Co, supra. j 

38. Ho.—^Baker T, Springfield, etc, i 
B. Co., supra 

39u Ho.—Baker w. Springfield, etcu, 
R. Co., supra. i 

40. tJ.a—Shaw V. IdltUe Bock A P. | 

S B, CO., Ark, 100 U.S. 606, 25 I* 
Bd. 757. j 

41. U,S—Guaranty Trust Co. of K. 1 
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T. T. Seaboard Air Lane By Co., 
DC Fla A Va, 68 PSupp. 630. 

51 C X p S59 note 66. 

42. TJ.S—Guaranty Trust Oo, of N. 
Y. V. Seaboard Aar Line By. Co, 
Bupra. 

51 C.J P 859 note 67. 

48, U.S.—Guaranty Trust Co. of N. 
T. V. Seaboard Air Ltine By Co., 
supra. 

Va.—-Smith V. Washington City, V- 
H. & G. S. R. Co., 83 Gratt 617, 
74 Va. 617. 

51 CJT. p 859 note 68. 

44. U.S.—Phiniicr v. Augusta, etc, 
B- Co., 68 P. 776—Mercantile Tru.«»t 
Co. V. Missouri, K. 8b T. B. Co., C. 
C.Kan.» 4X P. 8. 

51 CLX p 869 note 66 

Pees and costs in foreclosure suit in 
general see infra 6 345. 

46U Ho.—Tracy v, Giavios R. Co., 
18 Mo-App. 295, afilrmed 84 Mo 
210 . 
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order that the trustee may be entitled to compensa¬ 
tion or expenses, however, the services or expendi¬ 
tures must be reasonably necessary in the perform¬ 
ance of his duties."^® The trustee may be entitled to 
compensation or reimbursement for expenses un¬ 
der provisions therefor in the mortgage or trust 
deed,^'^ and in general, where the compensation is 
fixed by the governing agreement, the trustee is 
entitled to the specified compensation,^® and only 
to such compensation.^® Where the mortgagor rail¬ 
road company in the trust deed reserves the right 
to sell land subject to the mortgage and pay the pro¬ 
ceeds of the sales thereof to the trustees after de¬ 
ducting expenses incurred in executing the trust, 
it may retain the proper amount fo-r expenses in 
making the sales and may also pay the taxes out 
of the proceeds thereof.®® 

Lien or charge on property or proceeds. The 
right of a trustee to a lien or charge on the mort¬ 
gaged property for compensation earned®! and ex¬ 
penses properly incurred in the administration of 
the trust®2 has been recognized even in the ab¬ 
sence of any provision in the trust agreement as to 
expenses.®® It has been held, however, that, where 
the person claiming compensation and expenses 
acted m the capacity of mortgagee and not of trus¬ 
tee, he was not entitled to have the amounts claimed 
made a charge on the mortgaged property or pro¬ 
ceeds,®^ and that a provision in the mortgage for 
compensation to the trustee for services which he 
may render does not give to such trustee a lien for 
his services®® 

Mortgagee in possession. A railroad company, 
as mortgagee in possession of a road, may incur 
only such expenses as are reasonably essential to 


the preservation of the mortgaged railroad as a 
going concern,®® and if it is desired to make better¬ 
ments, for the purpose of making the property more 
serviceable in connection with its other lines, that 
burden must be borne by the mortgagee.®*^ 

jXL Actions, Bemedies, and Proceedings by or 
against Mortgagee and Trustee 

(1) In general 

(2) Against trustee in general 

(3) By trustee or mortgagee m general 

(4) Injunctions 

(5) Accounting 

(1) In General 

In some jurisdictions the courts deal with bondholders 
only through the trustees, and in proceedings affecting 
the trust to which the bondholders are not actual parties 
the trustee represents the bondholders. 

In some jurisdictions at least the general rule is 
that the courts can deal with bondholders only 
through the trustee,®® provided it appears that the 
bondholders can be fully and fairly represented 
and protected in their rights by the trustee.®® So, 
in general, in legal proceedings affecting the trust 
to which the bondholders are not actual parties 
the trustee represents the bondholders,®® and what¬ 
ever binds the trustee, if he acts in good faith, binds 
the bondholders.®! Some courts have stated the 
rule to be that generally, in defending or executing 
the trust, the trustee represents the bondholders,®® 
but that a trustee who has no authority to consent 
to a modification of the mortgage has no implied 
authority to represent the bondholders in a suit 
for that purpose,®® and that a trustee does not rep¬ 
resent the bondholders in a suit to obtain authority 


46. U.S.—^Bound v. South Carolina 
K Co, C.C.SC, 62 F. 536. 

51 aj p 869 note 71. 

47- U-S.—Mercantile Trust Co. ▼. 
Missouri, K. & T. Cow, C CLKan., 
41 F. 8. 

Ga-—Central of Geor^ria B. Co. v. 
Central Trust Co.» 69 SF 708, 135 
Ga. 472 

61 C.jr p 869 note 72. 

46. Va,—^Maury v. Chesapeake, etc, 
R Co., 27 Gratt. 698, 68 Va. 698. 

61 C-J P 860 note 78. 

49- Va—^Maury v. Chesapeake, etc., 
R Co., supra. 

50. U.S.—^Nickerson t. Atchison^ T 
& S. F. R Co, C.aKau, 17 F. 408, 
3 McCrary 455. 

51. Vt—^Rensselaer, etc, R Co t. 
Miller, 47 Vt. 146 

Va-—Smith v. Washington V. M & 
G. S B Co., 63 Gratt. 617, 74 Va. 
617. 


52. Cal.—McLane v. Placerville, 

etc., R Co, 6 P. 748, 66 Cal. 606 
Vt —^Rensselaer, eta, R Co. v. Miller, 
47 Vt 146 

63. Vt,—^Rensselaer, eta, R. Co. v. 
Miller, supra. 

54. Ohio.—Coe v, Columbus, etc, R. 
Co., 10 Ohio St. 372, 75 Ain.D. 518. 

55. N.C.—Mercantile Trust, eta, Co, 
r Atlantic, eta, R. Co., 5 S.B. 417, 
99 NC 139. 

56. XJ S,—Guaranty Trust Co. of 
New York v Minneapolis & St Li 
R. Co.. aC.A.Mmn., 36 F.2d 747. 

57. U S.—Guaranty Trust Co. of 
New York v. Minneapolis & St. L. 
R. Co., supra 

sa n.S.—Rosplgllosl V. New Oiv 
leans, M- & C. R Co., Ala., 287 F. 
341, 160 C OA, 366—Fanners' Xi. & 
T- Co- V- Northern Paa R. Co, C. 
aWis., 66 F. 169. 

Foreclosure proceedings see infra SS 
314-336. 
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69. U S,—^Farmers' B & T. Co v. 

Northern Pac R. Co, supra. 

51 C J. p 860 note 85 

60. U.S—^Beala v. Illinois. M. & T, 
R- Co, Mo. 10 S.Ct. 314, 133 U.S 
290, 33 IxEd. 608—Shaw v. Llttla 
Rock & F. S. R Co, Ark., 100 U.S 
606, 26 LEd. 767. 

Triistee as representing bondholdm 
generally see supra subdivision f 
of this section. 

61. U.S—Beals v. Illinois, M. & T. 
R. Co, Mo. 10 S.Ct. 814, 133 U.S 
290, S3 Ii.Etd. 608—Shaw T. Lftae 
Rock & F. S R Co., Aifc, 100 O-fl. 
605, 25 LuEd. 757. 

61 C X. p 860 note 87. 

62. N.Y —Colorado, eta, R. Co. T. 
Biair, 103 NE 840, 214 N.Y- 497, 
Ann.Cas.l9161> 1177—Fonda^ J- * 
G R. Co. V. New York Trust Oa, 
264 NYJ3. 266. 283 AppRlr. 442. 

63. N.T.—Colorado, etc., R. Cb. V* 
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not conferred on the trustee by the instrument or 
deed of trust,as, for example, to authorize the 
disposition of the property not authorized by the 
mortgage,or to permit the investment of funds 
in the hands of the trustee in securities other than 
those specified in the governing agreement®^ In 
some jurisdictions, however, the trustee may rep¬ 
resent the bondholders in a suit to authorize a 
change of securities.67 Where the trustee under I 
the mortgage is specifically authorized to represent ! 
the bondholders in any proceeding on the mort¬ 
gage which they might deem necessary or expedi¬ 
ent for the benefit of the holders of the mortgage, 
if legal action is necessary to protect the bondhold¬ 
ers it is the duty of the trustee to take such ac- 
tion.66 I 

Notice to trustee cts party. In general a trustee 
who is a party to a bill in a suit in which a receiver 
has been appointed must take notice of orders to 
the receiver affecting the interests of the trustee.65 

(2) Against Trustee in General 

Where a trustee Is retniss in the performance of his 
duties, the bondholders or the mortgagor may take prop¬ 
er action against him. 

Where the trustees fail to perform their duties^ 
through willfulness, indifference, or error of judg¬ 
ment, the bondholders or other beneficiaries who are 
aggrieved by their conduct may obtain relief in 
equity,70 as by a bill to compel the trustee to take 
possession and manage the mortgaged property,^! 
to compel him to apply properly moneys received as 


trustee,or to compel him to take legal action to 
protect the interests of bondholders where the 
trust deed or mortgage authonzes the trustee to 
represent the bondhcldersJ^ Wliere the trustees 
abandon their trust or hai-e been remiss in their 
duty, the bondholders or other benefiaaries may 
sue such trustees for damages sustained by rea¬ 
son of their misconduct,and, as discussed supra 
§ 292, may also take proper steps in equity to have 
them removed and new trustees appointed. More¬ 
over the mortgagor company may, in a proper 
case, be entitled to relief in equity."® It has been 
held, however, that a holder of overdue interest cou¬ 
pons cannot maintain an action in his own name 
to compel a trustee to enforce payment of such 
bonds and interest by a sale of the property cov¬ 
ered by the deed of trust, which was executed to 
secure a scries of negotiable bonds with nonnego- 
tiable interest coupons attached.^® A stranger Id 
the mortgage or deed of trust has no nght of ac¬ 
tion against the trustee for the lattcris alleged 
wTongful failure to cancel the mortgage or deed of 
trust*^^ 

Parties, pleading, and evidence. The rules ap¬ 
plicable in civil actions in general with respect to 
parties,^* pleading,''* and evidence6® have been ap¬ 
plied in actions against trustees. When it becomes 
necessary for a bondholder to reach property held 
by the trustee, he must proceed against the trustee, 
not for such bondholder's own separate benefit, 
but as a bondholder, and on behalf of the bondhold¬ 
ers as a class.*^ 


Blair, 108 NE. 840, 214 N.T. 497, 
AniLCas.l916D 1177. 

61 CJ. p 860 note 89. 

64. If.T.—Colorado, etc, B. Oo. v. 
Blair, supra—^Fonda, J. & G. R. Co. 
V. New York Trust Co, 254 N.Y.& 
266, 233 App.Div. 443. 

6S- N.T.—Colorado, etc,, R- Co. v. 
Blaor, 108 NE. 840, 2X4 N.T. 497, 
Ajcm.Cas.l916D 1177. 

ea N.T.—Fonda. J. & G. R. Co. v. 
New York Trust Oo., 264 N.Y.S. 
266^ 233 AppJDiv. 443. 

51 CJ. p 860 note 92. 

67. Mdj—Baltimore v. United B., 
etc., Oo., 69 A. 436, 108 Md. 84, 16 
LaLAJ^.j3„ lOOA 

6a Ra.—^MfdDousall v. B;untlns:don, 
etc., R., eta, Ccw, 148 A. 674. 294. 
Pa 108. 

ea tF.S. — Tt SL Ttust Obw of New 
York V. tVkbaSb VTestem B. Co^, 
Mo., 14 S.<JL 86, 16<i 287, 37 

Ixisa 1086. 

61 a J. p SCO* note 23. 

va Pa.^--Ck>KB 9 iionwe«ltlL t. Snegvt^! 


hanna 6b D. B. R. Co« 15 A. 448, 
122 Fa 306, 1 L R.A. 225. 

51 C J p 860 note 96. 

71- Mass.—^Pirst Nat. F. Ins. Oo. 

Salisbury, 130 Mass. 303. 

51 C J. p 861 note 97- 

72. U.Sw—l>wiskt ▼. Smith, aaVt., 
13 F. 50. 

73. Pa.—^MoDonsall v. Bimtlnsrdon, 
eta, R., eta, Oo., 143 A- 574, 294 
Pa 108. 

7a N.Y-—James ▼- C5owinr,17 Hmi 
256, reversed on other pronnds 82 
NT. 449. 

51 CU. p 861 note 2. 

75. N.a—North CtooUna R. Co. v. 

Wilson, 81 N.a 223. 

51 G.J. p 861 note 3. 

7a Ohio.—Wrii&ht v. Ohio, etc., R. 
Col, 1 Biso. 465, 12 Ohio 2>ea,, Re¬ 
print;, 736j 

77- N.Y.I—RanXbaob v. BhldbarixKsIc- 
er Trdtvt Co. 132*N,TJ5L 35k 143 
AppBffv. 331- 
5t OJ. p 831 note 5. 

7a T;jaer--MNta«th w. 

& T. <?a, acLN.x, 95 F. a 
SLCa. pm hobs 7. 


<1) Bondholders were necetsgary 
parties to proceedings between rail¬ 
road company and trustee under 
railroad mortgages, where controver¬ 
sy Involved question of trusteed 
nght to purchase railroad's bonds 
with proceeds of condemnation of 
portion of mortgaged proxverty.—B\>n- 
da, X & G. R. Co. v. New York Trust 
Co., 254 N.T.& 266, 233 App.l>lY. 
443. 

<3> Bondholders were necessary 
paikies in proceedmgs by railroad 
for equitable aid to permit trustee 
under mortgages to purchase rail¬ 
road's own bondsL—FondSw J. Jb Ck R» 
Co. V. New York Trust Oo^, supra. 

72. Masa--P7rst Nak F, ZbSL CSa 
V. eaUsbury, 139 Mssn. 393- 
51 OX. p 861 note 19. 

ao. 04ai-R«gB5 V. XWaglVttiiia A 
N. B. JEL Oo., aaiir.x, le F. s9a 
51 €LX p 851 note 12 , 
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Isums* Oia* 0. Olx, 15 A- 448, X22 
Pa. S«k 1 JjMJk. 336. 
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(3) By Trustee or Mortgagee in General 

The mortgagee or trustee may institute proper pro¬ 
ceedings for the enforcement of his rights under a mort¬ 
gage of railroad property. 

At common law in some jurisdictions if the mort¬ 
gagor company makes default in payment the mort¬ 
gagee or trustee, being entitled to the possession of 
the mortgaged property, may maintain ejectment 
therefor.s^ In some jurisdictions a court of equity ) 
will not take possession and operate a railroad at 
the instance of a trustee or mortgagee except by an 
action to foreclose the mortgage,53 but if the trus¬ 
tee is entitled on default to take possession under 
the terms of the mortgage, if prevented from doing 
so, he may, without bringing an action to foreclose, 
apply to a court of equity to be put into posses¬ 
sion,®* and a bill for the specific enforcement of 
the mortgagee’s or trustee’s rights is a proper rem¬ 
edy under such circumstances.®® So it has been 
held that the remedy under a provision of the mort¬ 
gage directing the trustee to take possession and 
sell on the request of a specified number of bond¬ 
holders is merely cumulative and does not prevent 
the enforcement in equity of any rights or remedies 
in respect of possession which the law gives to 
the trustee as mortgagee.®® The right of a trustee 
under a mortgage given by a railroad to sue to en¬ 
force a contract by which another railroad company 
agreed to furnish funds to pay interest on the mort¬ 
gage bonds has been recognized where the trustee 
was a party to such contract®"^ When questions 
of difficulty arise, the trustee may apply to a court 
of equity for instructions in the execution of his 
trust.®® For the benefit of bondholders a trus¬ 
tee may sue to compel the execution of a con¬ 
veyance to the railroad company, under a contract 


of sale.®® After condition broken the mortgagee 
may maintain an action for any material injury to 
the property which would amount to restrainable 
waste,®® but the mortgagee cannot maintain an 
action before condition broken for waste which 
might have been actionable after condition broken.®! 
WTiere the old trustees have been removed and 
new ones appointed, the latter are the proper parties 
j to seek redress on behalf of the bondholders against 
third persons.®^ 

(4) Injunctions 

In a proper case a suit for an Injunction may be 
brought by the bondholders, mortgagor, or subsequent 
encumbrancers against the trustees. 

Bondholders may in a proper case obtain an in¬ 
junction to restrain the trustees from giving ef¬ 
fect to an agreement by which the rights of the 
bondholders are substantially affected,®® or where a 
trustee incapacitates himself from discharging his 
duties an injunction will lie to restrain him from 
acting as trustee,®* and from further prosecuting 
an action as such.®® The mortgagor company may 
be entitled to an injunction to protect the trust 
funds.®® So an injunction will lie at the instance 
of subsequent encumbrancers to restrain trustees 
under a prior mortgage from executing the trusts 
prejudicially to their interests.®^ 

Likewise the remedy by injunction may be exer¬ 
cised in favor of a trustee or mortgagee acting 
under a railroad mortgage on all its property, 
for the security of bondholders,®® and a mortga¬ 
gee or trustee may at any time have an injunction 
to restrain waste which will impair the bondholders’ 
secunty.®® A mortgagee of an insolvent railroad 
company does not have such an interest in its un- 


82. ITS).—Dow V. Memphis & R. 
JEL Co, C.C Ark . 20 F, 260. 

51 C.J. s> S$1 note 15 

83. Minn.—Seibert v. Minneapolis, 
etc., R C<w 63 N.W. 1161, 62 Mum. 
246. 

84. Me.—Shepley v. Atlantic, etc., R. 
Co., 55 Me. 395. 

Minn.—Seibert v. Minneapolis, etc., 
R. Co., 53 N:W. 1161, 52 Minn. 246. 

85. Me.—Shepley v. Atlantic, etc., 
R. Co., 55 Me. 395. 

88. U.S.—^Dow V. Memphis & L. R. 

R. Co., aCArfc, 20 P. 260. 

51 C.J. p 861 note 20. 

87- U.S.—^EiQmtable Trust Co. of 
Kew Torfc v. Western Pac, R. JCo... 
DG.KT,, 244 P. 485, affirmed 260 
P. 327, 162 CCAu 397, certiorari de¬ 
nied 38 S.Ct. 423, 246 U.S 672, 62 
ILc.SSd. 932——Px, parte Elqultable 
Tiyust Co. of New York, Cal., 231 
S71. 145 COAu 467* 


88. NT.—Coe v Beckwith. 31 Barb. 
339, 10 AbbJPr. 296, 19 HowJPr. 
398. 

51 C J. p 862 note 22. 

89. U.S —^Boston Safe-Deposit & 

Trust Co V. Bankers' & Merchants' 
Tel. Co, aC^N.T, 36 P. 288, affirm¬ 
ed 13 S Ct. 396, 147 U.S. 431, 37 JLu 
3S3d 231. 

WIs —^Parmera' U. & T. Co. v. Pisher, 
17 Wis 114. 

90. U-S —Grand Trunk R. Co. v. 
Central Vermont R. Co., C.C.Vt., 91 
P. 696. 

911 US —Gh*and Trunk R. Co. ▼. 
Central Vermont R Co., supra. 

92. U.S.—Stevens v. Bldnd^o, ^CjG. 
Mass., 23 P.Gias.No 13^396, 4 aifC. 
348. 

93. N.Tw—Beinach v. Meyes, 55 Bbw. 
Pr. 288^, 

61 C.J. p 862 note 29. ' : 
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94-, NT.—^Farmers' L. & T. Co. v, 
Hugrhes, 11 Hun 130. 

95. NT.—^Farmers' L. ds T. Co. v. 
Hughes, supra. 

96. NC,—North Carolina R. Co. v. 
Wilson, 81 N.C 223. 

61 C.J. p 862 note 32 
97- U.<S.—Illinois Cent. R Co, v- 

Mississippi Cent. R, Co, D.C.M1 bs r 
' 12 PCas.No.7.008. 

98. Del.—Pelton v- Potomac F. Ins.. 

Co., 4 Del Ch 673. , 

51 C.J. p 862 note 34. 

Soccessor trustee to trustee for 
mortgage bondholders could petition 
to- enioln interference with mort¬ 
gagor's property imder decree of 
foreclosure obtained by predecessor 
extending term of court.—Guaranty 
Trust Co. of New Tork v- Broadway 
& S. A R. Co,. D.C.N.T., 43 P.2d 13^ 

99. U S.—Grand Trunk R. Co. ▼. 
Central Vermont r 1 Co., C.C.Vt, 91 
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n‘^rtg:ag-ed property, however, as w-ill support a 
suit to enjoin a transfer thereof, in the atsence of 
a showing that the mortgaged property was insufS- 
cicnt to pay the mortgage debt.1 While the author¬ 
ity of a court of equity to enjoin an action at law 
in another state is generally recognized, as d:s- 
cuised :n Injunctions § 49, it has been held that, 
where mortgage trustees of a railroad company 
as such have no property subj’ect to sequestration 
•vithin the state, an injunction will not he to en¬ 
join such trustees from prosecuting an action in 
another state, since there would be no means of 
enforcing the injunction.^ 

(5) Accounting 

Trustees or mortgaaees are bound to account for all 
profits or advantages obtained by them through their 
positions. 

Trustees or mortgagees are bound to account for 
all profits or advantages obtained by them through 
their positions as mortgagees or trustees.^ Trus¬ 
tees appointed by the court in pursuance of legis¬ 
lative authority may be ordered at any time on 
the application of a party interested, to report or 
account to the court, without any express pro¬ 
vision to that effect in the statute or in the order 
of appointment.'* The right which bondholders 
might otherwise have to compel an accounting in 
respect of a certain transaction may be lost by 
their repudiation of the transaction.® 

Tender by plaintiff. The rule that, where a 
party seeking equitable relief is bound to pay some 
unascertainable amount before relief can be grant¬ 
ed, it is not necessary to pay or tender the amount 
before bringing smt, but that it will be sufficient 
if he offers in his complaint to pay or perform 
whatever obligations rest on him in that respect, 
applies in a suit against a trustee to compel him 
to account concerning the trust fund or property,® 
especially where it appears that the trustee repudi¬ 
ated the trust before the action was brought.^ 


Parties and pleadings. The rules applicable in 
civil actions generally, including suits for ac¬ 
counting, vritb respect to parties^ and pleadings® 
have been applied in suits for accounting in which 
a trustee is defendant. One who is a sole trus¬ 
tee under a railroad mortgage is a necessary party 
to a suit against the railrcad company for an ac¬ 
counting,and on the failure to join him as such 
the bill should be dismissed^i 

§ 294. Payment Over and Application of 
Subscriptions and Proceeds of Ob¬ 
ligations and Securities 

Where a mortgage provides for the apphcation of the 
proceeds of bonds to certain purposes but does not pro¬ 
vide hew thiS is to be done, the mortgager company or 
Its ofHcers have discretion as to the method of procedure. 

Where a mortgage provides for the application 
of the proceeds of bonds to certain purposes but 
does not provide how this is to be done, it has 
been held that the mortgagor company or its offi¬ 
cers have discretion as to the method of proce- 
dure.l® Certain mortgages impose on the trustee 
the duty of applying the proceeds of sales of the 
mortgaged property to the payment of outstanding 
obligations of the mortgagor company.!^ Under 
other mortgages the holders of secured bonds are 
entitled to have the proceeds of sales of the mort¬ 
gaged property applied in discharge of the bond^^^ 
and, where trustees have sold part of the mort¬ 
gaged property and have invested the proceeds in 
bonds secured by the mortgage, in general the 
bonds should be canceled.^® 

Where the charter of a railroad company re¬ 
cites the purposes for which the proceeds of bonds 
shall be used and a disbursement trust agreement 
is entered into in accordance with the terms of the 
charter, the duties of the disbursement trustee are 
regulated by such trust agreement and not by a 
prospectus under which the bonds are sold;^ and 


1- U.S.—Central Trust Co of New 
York V. Denver & R. G. B. Co., 
Colo,, 219 F 110, 135 C.C.A 12. 

9^ Vt.—B^lows Falls Bank v^ Rut¬ 
land, etc., R. Co, 28 Vt 470. 

3l N.T.—Qr&m v. Farmers* lu & T. 

Co., 28 N.Y Super. 226. 

51 ax p 862 note 41. 

4. Mass—re Fastem R. Co.^ 120 
Mass. 412. 

Si, —^Harrison v. Union Trust 

Co,, 39 NM 353, 144 K.T. 326. 

51 OX p $6S note 43. 

Sl N.Y.—^Zebley v. Farmers* Xi. ft T. 
Co., 34 N.EI. 106T, 139 N.T. 461. 

7. M.T.^Zeblejr t. FbrniSUEf U ft 


8. NY—Cram v. Farmers^ D. ft T. 

Co., 28 NY.Super. 226. 

51 C.J. p 863 note 52. 

9m N.Y —^Meisel v. Central Trust 
Co., 167 N.YS. 143, 179 App.Div. 
795, affirmed 119 N.B. 1659, 223 
N.Y. 589. 

51 C.X p 863 note 49. 
lO. U.B.—Morgan v. Kansas Pac. R. 
Co, C.C.N.Y., 15 F. 65. 21 BlatcML 
134. 

51 CJT. p 863 note 53. 

11m VmS^ —Morgan t. 'p'ansag FUa R. 
Coh, supra. 

IMm u.a— ClafUn T. South OaroUna 
R. Co, CM>.Sja* 3 F/113, 6 
Ih 

61 CX p 363 note 661 


Applications of earmns, income,, and 
sinking fnnd see Infra § 310 

Disposition of proceeds of foreclo¬ 
sure sale see infra § 343. 

13. U.S.—'IdtUe Rock, etc., R. Ok v. 
Huntxagrton. Ark., 7 8.Ct 517, 120 
U.& 160, 36 URd. 591. 

14h N,T.—HeUister r. Stewart 19 
N.EI 782, 111 N.Y. 644. 

U.S.—OaOin V. Sbuth Chredina 
lit Co.. OaSO, 3 F. lit 4 Hughes 
12 . 

la, XSJSm —BazMiize Franco-Bgyptlenne 
▼- Brom, C.C1K-T., 34 F. 162, ap¬ 
peal distttissed 12 8.Ct 289. 145 U. 
e. 628; 36 7UMm 856. 
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such trustee is not liable to the bondholders where 
the proceeds are used in accordance with the trust 
agreement but not in the manner set out m the 
prospectus.!In such case there is not a hduciar}- 
relation bet-ween the railroad company and the 
bondholder which will permit the bondholder to 
pursue the money as a trust fund where the com¬ 
pany uses the proceeds for a purpose different from 
the purposes recited in the prospectus.!^ 

Holders of bonds secured by a mortgage given 
by a railroad company may not hold another rail¬ 
road company" liable for the wrongful use of the 
proceeds of the bonds, although the mortgage pro¬ 
vides that such other company should be the cus¬ 
todian of the bonds and the proceeds^ where such 
other company has not assumed the supervision 
of the work for w'hich the proceeds were used.!® 
Holders of the bonds who acquire them with full 
notice of a misapplication of the proceeds cannot 
enforce them against the railroad company.^® 

Payjnent over of stibscriptions or proceeds of 
bonds, A trust company is not liable to subscribers 
to a proposed issue of bonds to be secured by mort¬ 
gage for moneys paid over to the railroad company 
where the receipt and payment over -were controlled 
solely by a provision of the subscnption agree¬ 
ment that the subscriptions should be paid to the 
railroad company at the office of the trust com¬ 
pany which should give a receipt for payments,2! 
but the trust company may be liable for moneys 
paid over in violation of the mortgage in which the 
trust company is named as trustee, after such mort¬ 
gage has become operative.®® 

Bonds delivered to mortgagor for disposal. Ac¬ 
cording to some cases provisions of the mortgage 
or trust deed that a specified portion of the bonds 
shall be delivered to the mortgagor company or to 
certain of its officers to be applied to certain speci¬ 
fied purposes impress an express trust®® or a lien 
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[ or an equity in the nature of a trust,®! in favor 
of the bDndhoIders There is a breach of cove¬ 
nant where the company or its officers apply the 
bonds to other than the designated purpose ®5 
While It has been held that an implied covenant of 
the trustee not to deliver bonds to the mortgagor 
under circumstances which vrould result in a vio¬ 
lation of an express covenant of the mortgagor as 
to demand for, and use of, the bonds will not be 
read into a mortgage imder seal where the mort¬ 
gage contains no affirmative covenant of the trus¬ 
tee in this regard,®"^ there is an implied duty or ob¬ 
ligation on the trustee in such case arising out of 
the trust relation betw'een the trustee and the bond¬ 
holders,®® and the trustee may be held liable to 
the bondholders as for a breach of trust where he 
fails to comply wuth this duty.®® So, the view has 
been expressed that it is the right®® and duty®! of 
the trustee in the mortgage to see that a covenant 
as to the application of the proceeds is complied 
with. 

A covenant in a mortgage to devote the proceeds 
of the bonds secured thereby to the improvement 
of the mortgage property for the benefit of future 
bondholders cannot, after such bonds are sold un¬ 
der an agreement by which the covenant is in effect 
abrogated, be enforced in equity by one who subse¬ 
quently buys some of the bonds, not relying on the 
mortgage covenant, but on his own judgment, after 
full inquiry with knowledge .of the exact situa¬ 
tion, and who shows no actual or prospective loss 
by the transaction.®® 

§ 295. Priorities of Liens, Mortgages, and 
Other Claims 

As a general rule liens on railroad property have 
priority according to the order of time at which they 
attach. 

As a general rule liens on railroad property 
have priority according to the order of time at 


17. TT.S.—^Bauque Fitmco-Bgryptieime 
V. Brown, supra. 

IS. XT.S.—^Banqne Franco-Egyptienne 
V- Brown, sapra. 

19. U.S.—Dows T. CJ^lca^o, etc, R. 
Co, C-C.Iowa, 7 F.Cas.Nd.4,048, af¬ 
firmed Muller V. Downs, 94 U S. 
444, 24 Ij.Ed 207. 

20- m. —Chlciagro v. Cameron, 11 N* 
E. S99, 120 Ill. 447. 

21. NIT.—^Elliott V. Guardian Trust 
Co., 97 N.E. 621, 204 N.T. 212. 

22. N.Y—Elliott V. Guardian Trust 
Co., supra. 

51 aJ. P 864 note 67. 

2S. Ohio.-T-Central Trust Co, v 
Burke, 2 Ohio S. & CLP. 96, 1 Ohio 
N.F. 169. 


24. NT—^Belden v. Burke, 26 N.T 

5 601, 72 Hun 51, reversed on oth¬ 
er grounds 42 NE. 261, 147 N.T. 
642. 

25. N.T —Belden v. Burke, supra. 
Ohio.—Central Trust Co. v. Burke, 

2 Ohio S. & CP. 96, 1 Ohio N.P 
169 

26. NT.—Belden v. Burke. 25 N.T S 
601, 72 Hun 51, reversed on other 
grounds 43 NE 261, 147 N.T. 642. 

61 C J. p 864 note 72. 

27. 17’S—^Prlshmuth v. Farmers' 
Loan & Trust Co., N.T., 107 P. 169, 
46 CCA. 222. 

N.T.—^Rhinelander v Panners* Loan 

6 Trust Co., 66 NJB3. 499, 172 NT. 
619, 66 N.E. 1116, 173 N.T. 62(K 
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28. U.S —^Prishmuth v. Farmers' 
Loan & Trust Co, CCNT. 95 F 

5. affirmed 107 F. 169, 46 C CJL 222 
N.T.—^Rhinelander v. Farmers' Loan 

& Trust Co, 66 N.E. 499, 172 N.T. 
619. 66 N.B. 1115, 178 N.T. 620. 

29. IT.S —^Frishmuth v. Farmers' 
Loan & Trust Co, C.CNT., 95 P 

6. affirmed 107 P. 169, 46 GCA. 
222 , 

51 C.J. p 864 note 75. 

30. N.T.—Belden v, Burke, 25 N.TS 
601, 72 Hun 51, reversed on other 
grounds 42 N.B. 261, 147 NT. 542. 

31- N.T.—^Belden v. Burke, supra. 

32. N.T.—Belden v. Burka, 42 NM 
261, 147 N.T. 642. 
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which they attach -3 The priority of liens or clainis 
is sometimes regulated by agreement between the 
parties.24 In general secured creditors are pre¬ 
ferred to unsecured ones.25 Equitable hens pay¬ 
able solely out of the earnings of the road should 
be paid out of the corpus of the property only after 
the mortgage bonds have been satisfied.36 

Certificates of a receiver of a railroad issued to 
pay antecedent indebtedness have been held sub¬ 
ordinate to a traSc lien,37 
Concurrent liens. Liens which are concurrent, 
or which are made equal by the terms of the mort¬ 
gage, have no preference as between themselves, 
but each lienor is entitled to his pro rata share of 
the fund or property to W'hich the liens attach.3S 
Displacement of prior lien. Neither the railroad 
company^® nor in general the courts^® can dis¬ 
place a prior lien by a later one. 

What law governs. There is authority for the 
\uew that the priorities of liens are determined by 
the lex fori.^1 WTiere a line extends through 
several states, priorities given by local law in a 
particular state have been given effect in respect 
of property in such state .^2 

§ 296. - Necessity and Effect of Record 

or Registration 

A railroad mortgage must ordinarily be registered 
or recorded in the prescribed manner in order that it 
may have priority over subsequent claims or liens. 

A railroad mortgage must be registered or record¬ 
ed in the prescribed manner in order that it may 


f have priority over subsequent claims or liens,*^® 
I unless, according to some cases, the subsequent 
j lienor has notice of the prior unrecorded mort¬ 
gage at the time he acquires his lien.^^ Thus, in 
order that a railroad mortgage may be effective 
as against subsequent lienors, it should be recorded 
m every county in which the road is laid provided 
j the statute requires such filing.'^s unrecorded 
} or defectively recorded mortgage is inferior to a 
j subsequent judgment,^® or to a subsequent attach- 
1 meat hen covering the same property;^* and the 
; mere fact that a prior claim or lien may appear 
from the company's records does not give it pre¬ 
cedence over subsequent hens on the same prop¬ 
erty.^ s Priority once acquired by the recording of 
a mortgage is not lost by the subsequent record 
of another instrument purporting to affect such 
priority.**® 

{ An unliquidated claim is inferior to a subsequent 
mortgage which is recorded before the claim is 
reduced to judgment^® Bona fide holders of over¬ 
issued bonds have an equitable lien which, although 
unrecorded, is superior to the unrecorded lien of 
income bonds subsequently issued,3^ but inferior to 
that of a subsequently recorded mortgage.52 It has 
been held that the mere recording of a mortgage 
for which the mortgagor receives no consideration 
does not give priority over a subsequently attach¬ 
ing hen.53 A purchase-money mortgage need not 
be recorded in order to be valid against claims un¬ 
der a prior mortgage covering after-acquired prop- 
, erty.S^ 


83. TT.S —Smythe v. Chicagro, etc, R 
Co., C.aill, 22 P Caj3,Xo 13,135, 8 
Rep. 709- 

51 O J p 864 note 81. 

34. Me —^Mason v. Tork, etc, R. Co., 
52 Me. 82. 

Aftear-aognired property 

The holder of a railroad lien may 
lawfully agree to subordinate hSs 
lien on property thereafter acquired 
by railroad—^In re Central of Geor¬ 
gia Ry. Co., I> C Ga., 58 P.Supp 
10, reversed on other grounds, C.C. 
A, Bankers Trust Co. v. Callaway, 
148 F.3d 629. 

35. U.S-^kiddy v. Atlantic, etc., R. 
Co.. C.C.Va-, 22 P.Cas.Ko.12,922, 8 
Hughes 820. 

86. U-S.—^Blalr V. St. ZjOtus, etc., R. 
Co., aCHo., 25 F. 232. 

87*. Tex.—International, eta, R, Co. 
T- Coolidge, 62 SW. 1097, 26 Tex- 
CItAlpp. 695. 

53 ax p 195 note 13 Taj. 

TtaCBo lien generally see supTa 5 
266. 

38. U.S.—Dunham, v. Otgetonati 


etc, R Co., Ind., 1 Wall. 254, 17 
LEd 584 

33- Ala—^Meyer v. Johnston, 58 Ala. 
237. 

Ga.—Collins v. Georgia Cent Bank, 
1 Ga. 435. 

40. XJ.S—Duncan v. Mobile, etc., R. 
Co., C.C.AIa., 8 F.Cas No 4,137. 2 
Woods 542 

41. U S.—Central Trust Co. v. Bast 
Tennessee, eta, R. Ca, aC-Ga., 59 
F 658 

51 C.J. p 865 note 89 

48. I7.S—^Thomas v. Cincinnati, eta, 
R* Ca, aaKy, Ohio & Tenn, 91 
F. 196 

51 C J. p 865 note 90. 

43. Vt—^Miller v. Rutland, eta, R. 
Co,. 86 Vt 452. 

51 G.X ^ 865 note 93. 

44, Conn--^MeBd v- Hew Xorit sto, 
B. Co., 45 Conn. 199. 

51 OJ. p 855 note 94- 

46. D.S.—l^jiodlow V. dUntoA Line R 

co„ aaohio, 15 FXSBueasro.g, 6 oo. 1 

Ftipp. 25. 

51 Cjr. p $55 note 95 . 

48. H.J.—Coe V- Hew Jersey Mid- 
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land R Co, SI lOS, modified 

on other grounds 84 H.J Eq. 265. 

51 C.J p 865 note 96. 

47- trSw—Claflm v. South Carolina 
JL Co., OC-Sa, 8 P. 118, 4 Hughes 
12 . 

48. U-S,—^Blaip V, St Louis, etc, R. 
COn 25 F. 6S4, affirmed 10 SCt 
338, 1S3 U.S. 534, 33 L-Ed. 721 and 
11 act 476. 139 U.S. 118, 35 LJEd. 
104. 

49. U.a—Guaranty Trust Co. v, 
Minneapolis, eta, R Co, CCA. 
Minn, 36 F2d 747, certiorari de¬ 
nied SO S Ct 407, 281 U.S. 766, 74 
LulEd. 1165. 

50. U.a— Fogg v, Blair, Mo., 19 a 
Ct 338, 133 U.S. 524, 33 UlSd. 
721. 

51 ax P 856 note 1. 

51p Ey.r-Stephens v- Benton, l Dw. 
112 - 

58. Kir-—Stephens V- Benton, supra, 
53. TJ.a—Sanders v. Southern Tract 
Oo^ D-OHL, 253 F. 511. 

64. U.S.—^U. S. v New Orleans, etc., 
R- 00., Ky., 12 Wall. 362, 29 LEd. 
484. 
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Special statutes applicable to the registration or 
record of railroad mortgages sometimes apply so 
as to affect priority.55 Thus, by virtue of a spe¬ 
cial statute exempting railroad mortgages from the 
requirement that mortgages shall be recorded m 
the town where the mortgaged property lies, a fail¬ 
ure to record a railroad mortgage in such town 
does not affect the priority of such a mortgage as 
against an attaching creditor-56 Where a statute 
provides for filing in a particular oflSce but does not 
provide any penalty or consequence for failure so 
to file, the priority as between the mortgage and 
the claim of an attaching creditor must be deter¬ 
mined by the general law applicable to the rights 
of attaching creditors.57 

Rolling stack, supplies, etc, WTiere, under the 
particular statute, a mortgage purporting to cover 
rolling stock, supplies, and other personal property, 
unless recorded in the manner prescribed for chat¬ 
tel mortgages, is invalid as far as sudi property is 
concerned, a mortgage which is not so recorded 
is not entitled to priority over the claims of subse¬ 
quent levying creditors and encumbrances of the 
railroad company but the rule is otherwise 
where a mortgage which includes both real and per¬ 
sonal property need not be recorded as a chattel 
mortgage-59 The lien of such a mortgage, al¬ 
though covering after-acquired property, is subject 
to the lien or rights of one who thereafter condi¬ 
tionally sells or leases cars or other rolling stock 
to the railroad company with reservation of title 
or lien, although the agreement or instrument of 
reservation is not recorded;®® and this rule is not 
affected by a statutory provision requiring the res¬ 
ervation in such cases to be in writing and re¬ 
corded, since such provision is intended only for 
the benefit of subsequent purchasers and creditors 
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of the vendee.6l It has been held that, where such 
lease or conditional sale amounts in fact to a mort¬ 
gage, unless it is acknowledged and recorded as a 
mortgage, it will not establish a lien as against at¬ 
tachment and execution creditors,®2 or purchasers 
from the railroad company 63 

§ 297. - Priorities between Mortgages 

and Other Claims in General 

a. In general 

b. After-acquired property 
a. In General 

As a general rule, as between a mortgage of rail- 
road property and other claims constituting liens there¬ 
on, that which is prior in time is prior in right. 

As a general rule, as between a mortgage of rail¬ 
road property and other claims constituting liens 
thereon, that which is prior in time is prior in 
right,except as to certain varieties of liens spe¬ 
cially favored by law, as discussed infra §§ 301-304, 
or as to liens which are given preference by an 
agreement between the parties.®® Certain statutory 
hens are sometimes given priority over the claims 
of persons holding under a mortgage.®® 

Ordinarily, a railroad mortgage takes precedence 
over debts due general creditors of the mortgagor 
company whether created before®*^ or after®® the 
giving of the mortgage, unless such creditors have 
a prior equitable right.®® Likewise, such mortgage 
has priority over contract obligations of the mort¬ 
gagor company incurred before*^® or after*^! the 
giving of the mortgage. In the absence of an agree¬ 
ment otherwise, where certificates of indebtedness 
secured by a mortgage are exchanged for preferred 
stock, the holders of such stock are merely stock¬ 
holders and hold it in subordination to the claims of 


6B. Mo—Wilson v. Beckwith, 22 S. 

W. S39, 117 Mo SI. 

61 C-J. p 866 note 6 
56. Conn.—Washingrton Trast Co v. 
Norwich, etc.. Tract. Co., 92 A. 880, 
89 Conn. SB. 

57- Conn.— Wusbm^on Trust Co, v, 
Norwich, etc., Tract. Co, supra. 

51 C J. p 866 note 8. 

58. N.Y.—Stevens v. BuCEalo, etc., 
R Co., n Barb. 690. 

61 C J. p 866 note 10. 

59. trS.—^Metropolitan Thast Oo. v, 
Pennsylvania, eta, B. Co-, CC-N.J,, 
25 P 760—^Farmers* Loan & Trust 
Co. v. St. Joseph R. Co, GLCBan., 
8 P.Cas.No.4,669, 3 Dill. 412 

eo. XJ.S.—^Myer v. Western Car Co„ 
Iowa, 102 U.S. 1, 26 L.Ed. 69. 

61 ClJ. p 866 note 12. 

eL UJ5.—Central Trust Co. v. Maril|- I 


etta, etc, R Co., Ga., 48 F. 868, 1 
C.CA ISS. 

62. XI S —^Frank v. Denver, etc, R. 
Co , C C Colo, 23 P. 123. 

51 C J. p 866 note 14. 

63. II.*S—^Frank v. Denver, eta, R. 
Co, supra. 

64. Ohio.^—Miller v. Rattermann, 10 
Ohio Dec, Reprint, 555, 22 CmcL. 
Bnl. 99, reversed on other grounds 
24 N.B. 496, 47 Ohio St. 141, 

65. W.Va.—Fidelity Ins., eta, Co. v. 
Shenandoah 'Galley R. Co., 9 S.K 
180, 22 W-Va.. 244, 11 S.E. 68, 83 
WVa. 761. 

66. II.S.—^Blair V. St Louis, etc, R. 
Co., C.C Mo, 25 F. 232 

Statutory liens for damagre^ see In- 
tra 9 303. 

Statutory liens for material and la¬ 
bor see infra $ 30L 
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67. Ark —^Farmers' Loan & Trust 
Co. V. Pine Bluif, eta, R. Co., 21 
S.W. 652, 67 Ark. 334. 

51 C.J. ip 806 note 20. 

68. XT S.—Central Trust Co. v 

Bridges, Tenn, 67 P. 753, 6 CCA. 
539 

51 C J. p 866 note 21. 

69. XJ.S.—Gregg v. Mercantile Trust 
Go, Ohio, 109 P. 220, 38 C.CA 
318, certiorari denied 25 S.CL 415, 
197 U S. 183, 49 L Ed. 717, 

51 CJ. p 867 note 22. 

7/>. XJ.S,—Baker v. Central Trust 
Co.^ Ohio, 235 F, 17, 148 C,CA 
5ii: 

51 C.J. p 867 note 23 

71. Mo.—Poage v. Ouincy, etc.; R 
Co., App., 23 S W.2d 221. 

51 CJ.' p 867 note 24. 
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the residue of the holders of the certificates of in¬ 
debtedness, under the mortgage.^^ 

A mortgage made to secure bonds to be thereafter 
issued does not give priority over hens of other cred¬ 
itors which attach to the property before bonds are 
actually issued under the mortgage to bona fide hold¬ 
ers.^® Where the mortgage covers only the net 
earnings of the railroad, the right of persons who 
have claims in respect of current expenses in the 
operation of the road to a preference over the mort¬ 
gage, in respect of gross incomes or tolls, has been 
upheld.^”* Where the mortgagor is entitled to rents 
and income from the mortgaged property until a 
receiver is actually appointed, the fact that the 
income of the railroad is covered by the mortgage 
has been held not to entitle the mortgagee, at least 
as against other creditors, to income accruing be¬ 
fore the appointment of a receiver.*^® 

Lien or claim of judgment creditor. In general, 
judgment creditors should be postponed to prior 
mortgages^® 

Mortgage of consolidated company. The lien cre¬ 
ated by a mortgage executed by the consolidated 
company after a consolidation on the consolidated 
property takes precedence of any unsecured claims 
of creditors of the constituent corapanies.^7 


! Recognition of priority. A mere recital in a mort¬ 
gage that certain stock in a terminal company, owned 
by the mortgagor company, is conveyed by the mort- 
, gage subject to the provisions of a prior stock trust 
agreement under which such terminal stock was de- 
j posited with a trustee is not a recognition of a priori¬ 
ty of lien on all the property of the mortgagor com¬ 
pany under such stock trust agreement which of it¬ 
self gave no such pnoritj*.*® 

b. After-Acquired Property 

The lien of a mortoage covering after-acquired prop¬ 
erty operates on the property only In the condition in 
I which it IS at the i^me it is acquired or attaches only 
I to such interest as the mortgagor company acquires. 

: The lien of a mortgage covering after-acquired 

j property operates on the property only in the condi- 
j ticn in which it is at the time it is acquired, or in 
! other words, attaches only to such interest as the 
j mortgagor company acquires;^®* and, therefore, is 
j subject to any covenant, lien, encumbrance, or other 
i charge existing on the property at that time, al¬ 
though junior m point of time,®^ such as a mechan¬ 
ic’s lien^i or purchase-money mortgage.®^ 

Such mortgage, however, may be enforced against 
the mortgagor company and all persons claiming 
j rights which have accrued after the mortgage at- 
1 tached,®^ and especially as against claimants under a 
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437, 
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R, Co, 3 Ohio Dec, Reprint, 199, 
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Tenn.—Clay v. East Tennessee, etc, 
R. Co, 6 Heis^ 421. 

7B- HI—St. IjouIs Union Trust Co. 
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75. V®L—Salem nrst Nat. Bank v. 
Anderson, 75 Va. 260. 

51 C.J. p 868 note 40. 

77. TJ.S.—Wabash, etc., R. Co. v. 
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587, 29 L.Ed. 235. 

78. IT.Sh.—Kansas City Terminal H. 
Co. V. Central Union Trust Co,. C. 
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44 act. 402, 264 U.a 588, 68 D 
Bd. 863. 

79. Ind.—Liake Erie, etc., R. Co. v. 
Priest, 31 NEL 77, 131 Ihd. <18. 

51 CJr. p 8«7 note SO. 

80. TT.S.—m re New Toj*. P. ikW. 

B. Ca, COANJ.. io» 7.8d S88. 
eertiorarl dealad New Tork Trust 
Co. V. New York, a 4b W. R. Col, 
<0 S-Ct. 1075, 316 Tia 683, 34 


1402 and Woodruff v. New York. 
S & W. R. Co, 60 S Ct. 1075. 310 
D.a 633, 84 L Ed. 1403. 

51 C.J. p 867 note 31. 

81. N J —Williamson v. New Jersey 
Southern R, Co, 28 N.J,Bq 277. 

61 OJ. p 867 note 32. 

82. US—In re New York, a & W. 
R. Co., C.CJLNJ, 109 F.2d 988, 
certiorari denied New York Trust 
Co. V. New York, S. & W- B- Co., 60 
set 1076, 310 U.6. 633, 84 L.Ed. 
1402 and Woodruff v. New York, 
a & W R. Co., 60 S CL 1075, 310 
U.S. 633, 84 L.Ed. 1403. 

51 C J p 867 note 33. 

Status of purchase-moitay mortgacre 
(1) Where bonds issued under rail¬ 
road mortgage were devoted to re¬ 
imbursement of railroad for expendi¬ 
tures made in acquisition and con¬ 
struction of terminal and other rail¬ 
road properties fcnrmerly belonging 
to another compeeny; the mortgage 
was entitled to status of a iparohase- 
money mortgage^ Botwlthstaading 
proceeds of bonds wero used in 
imbursement far prior expenditures 
and an Interval eSspsed between ac¬ 
quisition oS pr op e r ty and execution 
of mortgage^ since teat was whether 
deed of aoqt^Uon 'and the purchase- 
money mortgage were part of oontm- 
uqas transaction^ regardless of 
whether they were execrated at some 


InstanL—^In re New York, S 4b W. 
R Co., C.CA.NJ., 109 P2d 98«, cei^ 
tiorari denied New York Trust Co. 
V. New York, S. & W. R. Co.. CO S CL 
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Co., 60 act. 1076, 310 U.S. 633, 84 I* 
Ed. 1403. 

(2) The creation of railroad and 
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solidation with debtor railroad which 
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covenant in consolidation agreement 
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mortgage constituting first Hen on 
property acquired by the debtor 
through the consolidation, in accord¬ 
ance with terms of an arrangement 
for a loan which was arranged by 
the company, was not fraudulent as 
to debtor’s preexisting creditors who 
held mortgages covering after-ao* 
quired property of debtor.—In re 
Now Torit a. 4b w. B. Co, aCJUff. 
J, ID^ F.2d 338, certiorari denied 
Now Yoric Trust Co. V. New Yewfc, S. 
A W. K. Co., 60 act 1075, 310 U-S- 
638, 84 XfcEdL 1402 and Woodruff v. 
New York, S. 4b W. R. Cou, 60 8.CL 
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junior mortgage wliich, by its terms, is subject to 
the prior mortgage,^^ and against junior judgment 
creditors.*® This latter rule, however, is subject to 
the qualification that, although the railroad mortgage 
is subject to liens and charges existing at the time 
It is acquired on rolling stock and other loose 
property susceptible of separate ownership and of 
separate liens,*® with respect to rails and other ar¬ 
ticles -which become afhxed to, and a part of, the 
railroad, the lien of a prior mortgage will prevail in 
favor of bona fide creditors as against any encum¬ 
brance thereon in favor of the furnisher of the prop¬ 
erty,as, for example, a reservation of title in such 
furnisher or seller.** 

§ 298. -Liens or Claims Arising Out of 

Grant of Public Aid 

a. In general 

b. Bonds secured by statutory hen and in¬ 

dorsed by state 

a. In General 

The priority of a lien on railroad property in favor 
of a state, county, or municipality as security for its 
issuing or indorsing tvonds or subscribing to stock m aid 
of the company is usually regulated by the statute, or 
provision of the constitution, authorizing the granting 
of such aid. 

The priority of a Hen on railroad property in 
favor of a state, county or municipality as security 
for its issuing or indorsing bonds or subscribing to 
stock in aid of the company is usually regulated by 
the statute, or provision of the constitution, author¬ 
izing the granting of such aid.** Some statutes ex¬ 
pressly provide that such Hens shall be prior and 
superior to all liens or encumbrances created by the 
company and all other claims existing or to exist 
against it** Persons dealing with a railroad com¬ 
pany are bound to take notice of a public statute 
giving a state or a county a lien on railroad prop¬ 
erty for public aid granted to it,*^ and, therefore. 


such lien is superior to claims of purchasers of the 
property of such company, *2 and to its bonds issued 
under a mortgage subsequently executed,** and to 
the holder of a tax certificate which, by statute, is 
receivable by the company for freight and passage,*^ 

Under such a statute, however, where first mort¬ 
gage bonds are transferred to the state as security 
for bonds issued by it in aid of a road, the state as 
holder of such first mortgage bonds has no priority 
over other bonds of the same issue held by individ¬ 
uals The hen or claim under such a statute may 
be subordinate to the interest and claim of a vendor 
of railroad property reserved in the deed of con¬ 
veyance,** to the hen of a person who has recovered 
judgment for the value of his land taken for the 
road,*"^ or to mortgagees who have become such un¬ 
der a subsequent statute authorizing the railroad 
company to borrow money and mortgage its prop¬ 
erty** Moreover, where the state has by statute 
expressly waived its priority, it cannot thereafter 
repudiate its action so as to affect a Hen which arose 
under such statute.*® 

b. Bonds Secured by Statutory Lien and In¬ 
dorsed by State 

In general, the holders of bonds issued by the rail¬ 
road company, secured by a statutory hen or mortgage, 
and indorsed by the state, are entitled to priority over 
Junior encumbrancers. 

In general, the holders of bonds issued by the 
railroad company, secured by a statutory hen or 
mortgage, and indorsed by the state, are entitled to 
priority over jimior encumbrancers,^ and this priori¬ 
ty cannot be taken away by legislative enactment* 
Holders of bonds or coupons may, however, by their 
acts, lose the right to claim priority.* Thus, where 
the holders of coupons of bonds issued under a par¬ 
ticular statute accept in payment bonds issued under 
a later statute giving them a preference over the 
earlier bonds, and such statute is subsequently de¬ 
clared unconstitutional, in so far as it attempts to 


84. NrjH.r-iPlerce v Emery, S2 N.H 
484. 

N.Y—Stevens v. Watson, 4 AbbJOec 
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61 C.J. p 868 note 38. 

88 . U.S.—Porter r. Pittsburg Besse¬ 
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61 C.J. p 868 note 39. 
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give such preference, the holders of such new bonds 
are estopped from claiming under the earlier act ^ 
This estoppel is purely personal and does not proceed 
from any supposed relation between the coupons 
funded and the bonds from which they were taker.* 
In such case there is no presumption of fact that at 
the time of funding persons owming the coupons also 
owned the bonds of the earlier issue to which such 
coupons had been attached,® and persons ho''Zing 
such coupons uncanccled are entitled to prove their 
ciaims in the same manner as the original holders 
of unfunded coupons.^ 

Where certain holders of first lien bonds are es¬ 
topped to assert a preference by reason of their hav¬ 
ing accepted bonds of another issue, the holders of 
the first bonds not so estopped are not bound to 
share their prior hen with the holders of later 
bonds to the extent that the first hen was removed by 
the estoppel. 5 New bonds received, pursuant to a 
statute, for coupons of bonds issued under an earlier 
statute, by way of substitution for such coupons 
are entitled to the same rank and priority as the 
original debt,® and are entitled to priority over bonds 
under a mortgage given intermediate the enactment 
of the two statutes.^® A lien under a mortgage to 
secure the purchase price of part of the right of 
way is superior to the lien of bonds indorsed by the 
state tinder a statute enacted prior to such mortgage 
when the lien of such bonds was to operate on each 
separate section of the railroad as it w’as completed 
and as the bonds were issued and indorsed.^^ Where 
the lien of the state is foreclosed, the holders of 
overdue and unpaid coupons have no right to a pref¬ 
erence over the bondholders^® Neither the rail¬ 
road company nor subordinate claimants can suc¬ 
cessfully object to the grant of priority to holders of 
such bonds on the ground that such holders have 
not attempted to obtain pa 3 rment from the state.^® 


■ § 299. -Liens or Claims for Right of 

i Way or Land Granted 

» 

f In general, a lien on lands transferred to the rail¬ 
road company is super.cr to subsequent liens. 

In genera!, a lien on iands transferred to the rail¬ 
road company is superior to subsequent liens.^^ 
So, except tvhere the venZor has waived his right 
to pnoritt,^® or the vendor's lien is a secret one of 
vdtich the mortgage bondholders had no notice,^® 
j the Hen of a vendor of land sold or taken for rail- 
J road purposes for the unpaid purchase price thereof 
i or for just compensation, if no price has been fixed, 

I is superior to that of a nlortgage on the road,i" 
j although the mortgage contains an after-acquired 
; property clause,particularly where the mortgage is 
j a subsequent one,^® and where the sale is a condi- 
I tional one.20 

It has been held, however, that, after a sale on 
j foreclosure of a mortgage containing an aftcr-ac- 
I quired property clause, a vendor’s lien m respect 
j of a portion of the right of way acquired by the 
mortgagor company after the execution of the mort¬ 
gage may not be enforced.®^ 

§ 300- - Liens or Claims for Rolling 

Stock Furnished 

The lien of a mortgage on a railroad covering after- 
acquired property is inferior to a valid tien or claim on 
rolling stock existing when such rolling stock comes into 
the possession of the mortgagor company. 

The lien of a mortgage on railroad property cover¬ 
ing after-acquired property is inferior to a valid 
hen or claim on the rolling stock existing when such 
rolling stock comes into the possession of the mort¬ 
gagor company,®® as, for example, to the rights or 
hen of a seller of rolling stock under a conditional 
sale,®® although in the form of a lease,®* or to a 
bona fide lessor of such rolling stock, with reserva- 
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tion of title 25 

On the other hand, the Hen of such a mortgage 
is superior to a claim for rolling stock acquired 
after the mortgage pursuant to a transaction which, 
while nominally a lease, is actually a purchase by 
the mortgagor,25 to a claim of a manufacturer who 
relies on the credit of the company and on an 
indorser of notes taken by him from the railroad 
company in payment,27 and to the nghts of a manu¬ 
facturer who delivers the rolling stock without any 
condition or reservation as to payment.2S So a 
mortgage covering after-acquired property is superi¬ 
or to a lien or claim on subsequently acquired roll¬ 
ing stock in favor of a lessor of real property under 
a statute giving a lien to a landlord on persona! 
property of the tenant used on the premises where 
the lien of the mortgage attaches before the rolling 
stock comes on the leased premises.25 Such a mort¬ 
gage is also superior to a lien or claim on subsequent¬ 
ly acquired rolling stock where the transaction under 
which the rolling stock is acquired is a mere device 
on the part of persons who are in a position to con¬ 
trol the corporation to prevent the property from 
coming within the operation of the after-acquired 
property clause.20 

Where the general funds of the company are em¬ 
ployed to discharge equipment liens, bondholders 
secured by a general mortgage may not claim pri¬ 
ority over a first lien mortgage because the pro¬ 
ceeds of the bonds purchased by them augmented 
such general fund^l 

§ 301. -Liens or Claims for Construc¬ 

tion, Labor, and Supplies 

a. In general 

b. Statutory provisions 

a. In Gktneiral 

Ordinarily, in the absence of a statute to the con¬ 


trary, the lien of a mortgage or other encumbrance is 
superior to unsecured claims for materia! or labor fur- 
ntshed, especially where such claim is subsequent in time 
to the iien of the mortgage or other encumbrance. 

Ordinarily, the lien of a mortgage or other en¬ 
cumbrance IS superior to unsecured claims for mate¬ 
rial or labor fumished,22 especially where such 
claim is subsequent in time to the lien of the mort¬ 
gage or other encumbrance,23 unless such claims 
are given priority by statute, as discussed infra sub¬ 
division b of this section. The right of persons 
claiming under a statute giving them a lien on the 
road built by the railroad company, to claim priority 
as against a contractor in respect of a part of the 
road subsequently built by such contractor under an 
agreement giving him title to the part of the road 
so built until payment for materials and labor should 
be made, has been denied.34 

Where material is sold to the mortgagor compa¬ 
ny which when attached to the road becomes a fix¬ 
ture, or an integral part of the railroad, in general 
the lien of a prior mortgage covering after-acquired 
property is superior,35 even though there is a 
reservation of title on behalf of the seller of the 
matenal,35 as, according to some cases, is the lien 
of a subsequent mortgage taken without notice,®^ but 
not the hen of a subsequent mortgage taken with 
notice.33 

Under equitable principles, however, where the 
railroad company is insolvent, the priority of claims 
for materials or labor required in the operation of 
the road over the lien of mortgage creditors, or 
other secured debts, in respect of the current income 
of the road, is sometimes recognized,3® and, where 
the current earnings have been used for other pur¬ 
poses, priority may, under certain circumstances, be 
extended so as to include the corpus of the mort¬ 
gaged property or its proceeds.^® order that this 
priority may be claimed, in general it must appear 
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that the person who furnished the labor or supplies 
relied on the fact that the current earnings v/culd 
be applied to the payment of h:s debts, and that he 
should not have contracted on the personal responsi¬ 
bility* of the railroad company or of another.^l Z*Iore- 
over, the expectation that the claim shall be paid out 
of current earnings is not of itself suincient to make 
the claim a preferred one.^- 

Eqmiahle rights in respect of original construc¬ 
tion and permanent improt ements. The equitable 
pnnciples in question do not in general authorize 
priority for unsecured debts or claims for original 
construction,^^ or for repairs so extensive as to 
amount to permanent improvements.'*'* Claims for 
construction performed after the giving of the mort¬ 
gage have been given a preference in equity- over 
the lien of the mortgage where the trustee under 
the mortgage advanced moneys thereunder with the 
knowledge and intention that such moneys would 
be used for construction and participated in the 
disbursement of such moneys.'*^ 

b. Statutory Provisions 

The rights of laborers and materialmen to priority 
over mortgages and other encumbrances on railroad 
property are in some Jurisdictions expressly regulated by 
statute. 

The rights of laborers and materialmen to priority 
over mortgages and other encumbrances on rail¬ 
road property are in some jurisdictions expressly 
regulated by statute.^® Under some statutes a per¬ 
son who furnishes labor and materials for construct¬ 
ing a railroad, and who complies w-ith certain stat¬ 
utory requirements, has a lien on the road for the 
amount due him therefor in preference to mortgages 
and other encumbrances on the road given after 
the actual commencement of the work of construc- 
tion.^7 Some statutes of this description have been 


J construed as giving superiority to a claim or lien 
I based on the furnishing of material or the per¬ 
formance of labor after the mortgage w’as given 
where the construction of the read was commenced 
prior to the giving of the mortgage,**® and this 
superiority is operative as to the whole road,^^ 
even though it is built in sections and the material 
or labor far which the lien is claimed was furnished 
or performed ordy for a particular section but 
1 the superiority does not extend to a hen based on 
; repairs made after the completion of the road, al- 
i though the mortgage was gr. en in the course of, but 
! after the commencement of, original construction.^^- 


f 

1 


\ 


Such claims for labor and material are generally 
not entitled to preference over mortgages or other 
encumbrances on the road given before the work was 
commenced,®- or before the statute took effect®® 
A recorded mortgage held by the trustee before any 
bonds are issued or any mortgage debt created is 
held by such trustee merely- as ths agent of the rail¬ 
road company, so that mechanics' hens which at¬ 
tached prior to the issuance of any bonds are prior 
m Iien,®^ and the superiority of the claim for labor 
and material has been upheld where, at the date of 
the execution and delivery of the mortgage, the 
proposed railroad had only a nominal existence and 
possessed no right of wray or franchises and the 
mortgage w-as given and the money was advanced 
thereon for the sole purpose of bringing into exist¬ 
ence the property on which the mortgage w-as in¬ 
tended to rest.®® 


Certain statutes applicable to corporations, giving 
superiority- to existing debts and contracts of the 
corporation over the lien of a mortgage, have been 
construed as not applicable to railroad companies.®® 


Notice of lien. Under many of the statutes the 
superiority of the statutory hen depends on the 


Nat. Bank v. Wyman, 66 P. 466, 
16 CploApp. 468, 

61 C J- p 871 note 3. 

41. U.S.—Virgrinxa, etc. Coal Co. ▼ 
Central K., eta, Co, Ga., 18 S.Ct. 
657, 170 U.S. 356, 42 LiJEd. 1068. 

51 C.J. p 871 note 4. 

43. XTS—Martin Metal Mfgr. Co. v. 

U. S., etc. Trust Ca, Kan., 225 F, 
961, 141 C,CJU 85. 

43. Okb—Territorial Trust, eta, Co. 
v, Missouri Valley BridEgre, eta, Co, 
200 P. 863, S3 OkL 82. 

51 C«J. p 872 note 6. 

44b —LAckawanm ZSron, eta, Co. 

V. Farmers* Loan 6b. Trust B- Co., 
Tex, 20 SbCt 368, 176 V-B. 223. 40 

47 ^. 

5l C.^. p 872 note 7. 

46b Kaow—Trocos vu Scott City 


Northern R, Co., 183 P. 357, 91 
TTa-Ti r 887. 

61 CJ. p 872 note 8. 

46. Tex —^Hubbell v. Texas South¬ 
ern R. Co., 126 S,W. 813, 69 Tex. 
CiVApp. 185. 

51 C.J. p 872 note 10. 

47. Iowa.—^Beach v. Wakefield, 76 N 

W. 688. 78 N.W, 197, 107 Iowa 567. 

51 CJ. p 872 note 11. 

4Si XJ S—^Brooks v. Burlington, eta. 
R. Co. Iowa, 101 U-S. 443, 25 I* 
Ed 1057. 

Iowa.—Neilson ▼. Iowa Eastern R. 
Co., 44 Iowa 71. 

49w XI,S,H-Taylor Burlington* eta, 
R, Oa, XXaiowUt U F.CSB3J7al3,- 
783, 4 I>m^ 876. 

81 CJr. p 873 ante IS. 

6a XJ:a---18eyur ▼. BConby, lows, 
181 iTBi 728, 28 ICSUL 1878-*Broolcs^ 


V- Burlington, etc., R. Co, Iowa, 
101 XT.S. 443, 25 Ii.Ed. 1057. 

SI. Iowa—^Bear v. Burlington, eta, 
R. Co, 48 Iowa 619. 

53, Pa—^Appeal of Reed. 16 A. lOO, 
122 Pa 665. 

61 C.T. p 873 note 16. 

58. U.S.—Central Trust Co, v. ILvon- 
isville, eta, R. Co., CCJEy., 76 F* 
282. 

51 aJ. p 873 note 17. 

54. X7.a—^Reynolds v. Manhattan 
Trust Co., Neb., 83 F. 692, 27 aCJL 

62 a 

5& Neb.—Kilpatrick v. Kansas City, 
eta, R. Co.. 67 N.W. 664, 38 Neb. 
620, 41 AulB^R. 741. 

5a ’CTJS.—Bonoombe County v. Tom- 
mey, NXl. 8 BCt. 626, 1186, 115 
U.S. 12I> 29 UBd. 305. 

61 GLJ. p 373 note 2ft. 
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giving of due notice by claimant,57 although the 
prosecution of the -work may be suflBcient notice 53 

Waiver or estoppcL The view has been taken that 
the right to claim superiority for a hen or claim for 
labor or materials is not waived or lost by a provi¬ 
sion of the contract reserving a lien to the con- 
tractor,59 by giving credit beyond the statutory time 
for enforcing the lien,5*^ or by taking a note for the 
claim*6^ The hen claimant is not estopped to claim 
the superiority of his lien over a mortgage hen mere¬ 
ly because he was a stockholder of the construction 
company which gave a guaranty in respect of the 
security for the bonds issued under the mortgage, 
where it is not shown that he was a part}’ to such 

guaranty.52 

§ 302* - Liens or Claims for Loans or 

Advances or for Incurrence of Lia¬ 
bility 

In general the lien of a mortgage is 8U|;>erIor to the 
claim of a general or unsecured creditor for advances or 
loans to the mortgagor. 

In general the hen of a mortgage is superior to the 
claim of a general or unsecured creditor for ad¬ 
vances or loans to the mortgagor,®^ and the hen of 
a prior mortgage covering after-acquired property 
IS superior to the claim of a person who advanced 
the money to obtain certain property, title to which 
has vested in the mortgagor company, where the 
holder of the mortgage bonds took without notice of 
such claim.®^ However, one who has advanced mon¬ 
ey to pay for certain railroad property, taking title to 
himself as security, has a lien thereon superior to 
the mortgagees of the railroad company with no¬ 
tice,®® and any change in the form of the obliga¬ 
tion to him short of an actual payment does not 


extinguish his right to prioritj^ 

Moreover, under equitable principles, in the case 
of insolvent corporations claims based on obliga¬ 
tions incurred or advances made in certain cir¬ 
cumstances for keeping the road a going concern,6* 
or for discharging liens or charges superior to the 
mortgage hen,®® may be given priority over the 
hen of a mortgage in respect of income®® and even 
in respect of the corpus of the mortgaged property 
where the claim arises out of a transaction which 
resulted in £a\'ing the mortgage security.70 An 
equitable hen for money loaned, acquired through a 
clear intent on the part of the railroad company to 
give security on the property of the company, is 
enforceable against third persons who vrere either 
volunteers or took the property on which the corpo¬ 
ration had agreed to give a lien, with notice of the 
agreement.7i 

§ 303. -Liens or Claims for Damages 

In the absence of statute a judgment for damages Is 
not entitled to priority over preexisting liens. 

In the absence of statute a judgment for damages 
is not entitled to priority over preexisting liens.7» 
Under some statutes, however, a judgment for dam¬ 
ages m respect of property,7® or for personal in¬ 
juries,7^ for which the railroad company is responsi¬ 
ble, is superior to the liens of mortgages. Some of 
the statutes do not create a lien in respect of the 
enumerated claims,75 but operate to postpone hens 
created by the railroad company to the satisfaction 
of claims of the preferred classJ® A statute which 
gives priority to a judgment for personal injuries 
m respect of any and all other judgments, execu¬ 
tions, or attachments except as stated, and which 
makes no mention of mortgages, has been construed 


67- Or—Coleman v, Oregronian R. 

Co., 35 P. 655, 25 Or. 286. 

51 C.J. p 873 note 21. 

58. Pa.—^Pittsburg Constr. Co. ▼. 

West Side Belt H. Co., 81 A. 884, 

232 Pa. 578. 

51 C J, p 873 note 22 
59- XJ-S.—Chicago, etc., R. Co. v. 

Union Rolling Mill Co, III., 3 S.Ct 
594, 109 U.5. 702, 27 UBd. 1081- 
51 aJ- p 873 note 33. 

6a —Chicago, etc., R. Co. v. 

Umon Rolling MIU Co. snpra- 
51 ax p 873 note 24. 

61- Vt—Poland v. Lamoille Valley 
B. Co., 52 Vt 144. 

ea U.S —Meyer v Hornby, Iowa, 
101 U-S. 728, 26 L.B<3L 1078. 

51 C.X P 873 note 26. 

6a U.S,—^Penn v. Calhoun. Ill,, 7 S. 

Ct 906, 121 US 251« 30 L.Ed. 215. 
51 ax p 873 note 29. i 


64, Ill.—^Prost V Galesburg, etc, R, 
Co, 47 NE 357, 167 Ill. 161. 

65. U-S.—Appeal of Columbus, etc., 
R Co., Ohio, 109 P. 177, 48 C.CJL 
275. 

68 . U.Sw—Appeal of Columbus, etc., 
R Co, supra. 

67, U.S —Jones v. Central Trust Co., 
Tenn., 73 P. 588, 19 CCA. 669. 

51 CX p 874 note 33. 

6& U.S.—^Farmers* L & T. Co v. 
Stuttgart, etc., R Co., CC-Ark, 92 
P, 246. 

Ill.—Humphreys v. Allen, 100 Hi. 
611. 

69. U.S—Farmers' L. & T. Co. v. 

Vicksburg, etc, R, Co., C.aMiS8„ 
33 P. 778—^Atkins v Petersburg R. 
Co., C C.Va,, 1 P.Caa.Ho 604, 3 

Hughes 307. 

7a U.S.—Jones V. Central Trust Co.* 
Tenn., 73 F. 568,. 19 aOA- 6«9, 
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HI—Humphreys v. Allen, 100 HL 
611. 

71- Okl.—Carter v. Sapulpa, etc., R. 
Co.. 153 P. 863, 49 Okl. 471. 

72- US.—^Farmers' L. & T. Co v- 
Longworth, Wash., S3 P. 338, 27 
aaA 641. 

61 C X p 874 note 39. 

73. Miss.—New Orleans, etc, R. Co. 
V. Carter, 64 So, 842, 107 Miss. 1. 

61 aj. p 874 note 40. 

74. US.—Link v. Receivers of Sea¬ 
board Air Line Ry. Co., CC.A.Va.. 
73 P2d 149, applying South Car* 
olma statute. 

61 aj. p 874 note 41. 

75. Tenm—{Petition of Walker, 299 
S.W. 739, 141 Tenn. 281. 

51 OX p 875 note 42. 

76. Tenn—Hill v Southern ^ 
ChA., 42 S.W. 888. 

51 C.X p 875 note 43^ 
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as not giving priority in respect of a mortgage 
given prior to the injury.’" 

The constitut’onahty of such statutes, apphcalte 
to transaction subsequent to the enactment of the 
statute, has been recognized"® in respect of injuries 
occurring after the mortgage was given.*® S^ne 
of these statutes have been construed as net to 
give a preference over mortgages or liens in exist¬ 
ence at the time of the passage of the act.-® The 
provision as to reference back of a judgment, in a 
statute providing that a judgment for personal in¬ 
jury or for injury to property shall relate back to 
the date when the cause of action arose and shall 
be a hen as of that date of equal force and effect 
as certain specified liens and shall take precedence 
and priority of any mortgage given to secure the 
payment of bonds, refers to the specified hens other 
than mortgages,SI and does not prevent the prefer¬ 
ence over a mortgage of a judgment for an injury 
which occurred subsequent to the giving of the mort- 
gage,S3 

Under some statutes claims are not entitled to 
priorit}” until they have been reduced to judgment, 
even though an action thereon is pending,S® but it 
has been held that the priority may be asserted 
where the claim has become liquidated by a settle¬ 
ment with the company, although the statute ex¬ 
pressly refers to a judgment.®^ 


’ cases, apply to a judgment against a lessee of a rail¬ 
road so as to render it a hen on the property supe¬ 
rior to a mongage given by the lessor prior to the 
lease but it has been held that a judgment against 
- the lessor company may, under the statute, be en- 
. titled to a preference over a mortgage given by 
; such company.-'^ 

Costs. The costs necessarily resulting from the 
j action to procure judgment to which a statute gives 
: priority and to enforce the hen are entitled to like 
pnonty.SS 

^ Cenirset hy piirchsssr cf railroad to fay judg- 
I imnt. The lien of a trustee and bondholders under 
I a mortgage is superior to that of one claiming under 
I an agreement by the mortgagor railroad company 
to pay as part of the purchase price any judgment 
j that might be recovered in a personal injury' action 
j against its vendor, in so far as the trustee and bond- 
! holders are purchasers for value without notice.®® 

i 

j If^anvr or estoppel. Gaimant may, by his fail- 
i ure to assert his claim in due time, lose his right to 
a preference.®® 

§ 304- - Liens or Claims for Rent of 

Road, Track, or Terminal Facilities 

In general, the lien of a mortgage is superior to an 
unsecured claim for rent of road, track, or terminal privi¬ 
leges. 


Under equitable principles in the case of an in¬ 
solvent railroad company a claim for damages to 
abutting property resulting from the construction 
and operation of a railroad may be entitled to 
priority over a mortgage of the road.®® 

Effect of lease. A statute giving priority to a 
judgment for damages does not, according to some 


In general, the lien of a mortgage is superior to 
an unsecured claim for rent of road, track, or termi¬ 
nal privileges,®^ but a court of equity has given pre¬ 
ference to such a claim m respect of the income of 
insolvent railroads,®® A lease reserving payment of 
rent out of the tolls, fares, and income of the road 
may constitute a lien thereon in priority to subse- 


77. Micb.—^Marshall v. Wabash R 
Co. 167 NW. 19, 201 Mich. 167. 

61 aj. p 875 note 44. 

78- Tonn.—^Frazier v. Fast Tennes¬ 
see, etc, R. Co., 12 SW 527, 88 
Tenn 138, affirmed 11 iSvCt. 617, 
139 U.S. 288, 35 I..Ed. 196. 

61 aj. p 876 note 45. 

78. UJS—Central Trust Co, v, Char¬ 
lotte, etc., R. Co.. C.C.SC., 66 F. 
267. 

80, XJ.S,—^Llnk V. Receivers of Sea¬ 
board Air Line Ry. Co., C.C.A.Va., 
73 F-2d 149, construmcr South Caa:- 
olina statute. 

61 a J. |E> 876 note 4T. 

99ie use of thS: ftiiur e tease in 
sections of a statute negatives any 
suggestion that the statute was in¬ 
tended to apply retroactively.>^Lui1c 
V. Receivers of Seaboard Air Line 
Ry. Co., supra. 

81. XJ-Sl—S outhern B. Co. v. Bouk- 


night S C, 70 F. 442, 17 C.C.A. 181, 
SO LuRJL 828. 

82. U S.—Southern R. Co. v, Bouk- 
night, supra—^Phimzy v. Augrusta, 
etc. R. Co, C.CSC, 63 F. 922. af- 
flimed 70 F. 461, 17 aCJL 236. 

83. Iowa.—Burlington, etc., R. Co. 
V. Verry, 48 Iowa 468- 

84. TT.S.—Mercantile Trust Co. r. 
Tennessee Cent. R. Co, P.C.Tezm., 
286 F. 426. 

Tenn.—^Frasier t. lEamt Tennessee 
etc., R. Co., 12 S.W. 687. 88 Teim. 
1S8. 

8 & HL—FCnn Mat. Lw Ins, Co. t* 
Heiss, 31 K.S1 138, 141 Rl, 36, S3 
Am-R- 273. 

61 C.J. p 376 note 66—41 C.J. p 513 
note 28 EcL 

88 . Fidelity, Ins., eta, Co. v. 

Norfolk, eta, JL Oo., N.C., 12T F. 
662, 62 aOA. 388—Fidelity IXM^ 
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etc, Co V. Norfolk, etc, R, Co, 
CCNC, 90 F. 175 

87. "Cr.S—Central Trust Co v. Char¬ 
lotte, etc, R. Co., C.C.S.C., 65 F. 
257. 

88 ; U.Sj—Central Trust Co- v. Cen¬ 
tral Iowa R. Co, C-Caowa, 38 F. 
889. 

89. Ky.—^Zngram v. Cincinnati, etc, 
R Co., 107 &W. 289. 82 Ky.L. 848, 

9 CK Tenn.—Barnett v. Fast Tennes¬ 
see, etc., R. Co., ChJL, 48 S,W. 817- 

51 C-J. p 876 note 67. 

91. LT.S.—St, Louis Merchants* 
Bridge Terminal B- Ca v. Contt- 
nental Trust Co., Ohla 111 F. 669, 
49 C.CJL 529. 

51 C.J. p 878 npte 6X. 

98; tT-S.^—Savaigiah, eta, R. Co. v 
JacfkBonvilt»» etc, R. Oa, ful, 79 
F. 35, 24 aCJL 437- 
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quent mortgages.^s Qaims for rent have been re- I 
garded as superior in equity to the payment of in- j 
terest on bonds in the hands of bondholders who had j 
guaranteed the payment of the rent.®^ Where the 
lessor company covenants to keep up its organization 
and make all reports required by law, such agree¬ 
ment implies that it is to be done at the expense of 
the lessor company, and, therefore, such expense 
is not a hen on the proper!}^ of the road superior to 
that of bondholders claiming tmder a mortgage exe¬ 
cuted by the lessee company 95 

§ 305. - Priorities between Different 

Mortgages 
au In general 

b. After-acquired property 
a. In General 

The order of priority of difTerent railroad mortgages 
on the same property ordinarily depends on the order in 
which they have attached as liens on such property. 

The order of priority of different railroad mort¬ 
gages on the same property ordinarily depends on 
the order in which they have attached as liens on 
such property.95 A junior mortgage is, however, 
sometimes gii^en priority by statute 9^ 

Retention of priority tn fmnds of purchaser of 
mortgaged property. A prior mortgage on railroad 
property may, by agreement between the vendor and 
purchaser who agrees to assume and to pay the 
mortgage and the bonds issued thereunder, he kept 


j operative in the hands of the purchaser for its se- 
j cunty so as to be superior to subsequent mortgages 
j existing when the purchase was irade.9S 

Expenditures by mortgagee in possession. Expen¬ 
ditures by a railroad company in possession as mon- 
gagee for the convenience and improvement of its 
line as a s^'stem which includes lines not covered 
bj" the mortgage may not be made the basis of a 
lien prior to the lien of a mortgage subordinate to 
the mortgage under vrhich possession w^as he!d*95 
but, where the expenditure was one which was 
necessitated by the character of the mortgaged prop¬ 
erty and was ordered by the public authorities, the 
claim therefor is entitled to priority over the lien of 
the subordinate mortgaged 

b. After-Acquired Property 

A railroad mortgage covering atter-acquired property 
ordinarily has priority over a subsequent mortgage on 
the same property. 

A railroad mortgage covering after-acquired 
property ordinanly has priority over a subsequent 
mortgage on the same propertj%2 as, for example, 
a mortgage executed by a subsequent grantee,® 
or by a consolidated company,^ and the fact that a 
certam portion of the road is built with money 
raised on the later mortgage does not give such 
mortgage priority over an earlier one,® The fact 
that some of the bonds secured by a mortgage con¬ 
taining an after-acquired property clause are used 
to pay for certain after-acquired property does not 


as- Vt—Vermont, etc., R. Co, v. 

Vermont Cent. R. Co, 34 Vt. 1. 

TJ.S—St. Iiouis, etc., R. Co. v. 
Indianapolis, etc., R. Co., CLCInd., 
21 FCas.No.l2.23e. 9 Biss. 99. af¬ 
firmed 6 S.Gt. 1094, 118 IJ & 290, 80 
LSd. 82 . 

95u Vt.—Vermont, etc., R. Co. v. 

Vermont Cent. R. Co., 34 Vt. 1. 

96. tr.S—Bankers Trust Co- v. Cal¬ 
laway. aOLAuGa., 148 F.2d 629 
61 CJ. p 876 note 70. 

Effect of consent 

Even if the relied-on provision of 
the mortgage could be held to he a 
consent that lien of subsequent re- 
ftmdtnflT and general mortgage should 
rank Its own, such consent merely 
subrogated refonding and general 
mortgage to position of priority of 
lien of the consolidated mortgage, 
and had no effect on order of pri¬ 
ority between that mortgage and an 
income mortgage which, although 
senior to refunding and general 
mortgage, was Junior to consolidated 
mortgage.—^Bankers Trust Co. v. 
Callaway, supra. I 


Provision for sUbstltiction in event of 
sale 

Under provision of first mortgage 
I of railroad property for substitution 
of other property after sale of mort¬ 
gaged (parcels, trustee under subse¬ 
quent refunding mortgage could not 
deprive first mortgagee of improve¬ 
ments made by lessee on original 
mortgaged site of relocated tracks 
after merger of mortgagor with les¬ 
see, notwithstanding loans made to 
pay for improvements were discharg¬ 
ed with proceeds of loan secured by 
refunding mortgage and good-faith 
assumption of trustee under refund¬ 
ing mortgage that original site of 
tracks had been released and re¬ 
funding mortgage constituted first 
Uen» in ahsence of statutory recorda¬ 
tion of sale of original site of tracks 
and of purchase of substituted par-j 
cel.—^In re New Tork, N. H. & H. R. ] 
Co., D.CLConn., 27 F.Supp. 392, cuStrm- 
ed, ac.A., 104 P.3d 1018. 

97. U.&—Campbell v Texas, etc., 3EI. 

Co„ C-C.Tex., 4 F.Ca8J^7o 2,369, 2 

Woods 263 
61 OJ. p 876 note 71. 


I Minneapolis, etc, R. Co., CCLA. 
I Minn., 36 P.2d 747 
61 C J. p 876 note 83. 

99- U S —Guaranty Trust Co v. 

Minneapolis, etc, R. Co, supra. 

51 CJ p 877 note 84 
1 . US —Guaranty Trust Go v. Min¬ 
neapolis, etc, R Co, supra. 

61 C J p 877 note 85 
2n U.S.—In re New Tork. S. & W. R. 
Co. CCANX. 109 P2d 988, cer¬ 
tiorari denied New York Trust Co. 
V. New York, S. & W R Co, 60 
S.Ct 1076, 310 US 633, 84 XEd 
1402 and Woodruff v New York, S. 
& W. R. Co., 60 S.Ct. 1076, 310 U. 
S. 633, 84 UEd. 1403. 

61 C-J. p 876 note 74, 
Purchase-money mortgage see sur 
pra 4 297. 

8. U.S.—-Wade v. Chicago, eta*, R. 
Co. Ill, 13 S.Ct. 892, 149 U-S. 327, 
87 li Ed. 765 

4. DeL—Wilmington, etc, Nat. Bank 
V. Wilmington, eta, R. Co., 81 A. 
70, 9 DeLCh. 258. 

61 C.J. Ip 676 note 76. 

5. trs—Galveston, eta, R. Co. v. 
Cowdrey, Tex., 11 Wkll. 469, 20 
L.Ed. 199. 


98. U.S.—Guaranty Trust Co. ▼, 
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entit'e the mortgfage to a prior lien on such property 
as against earlier mortgages which contained the 
same clauses, m the absence of an agreement ex¬ 
press or implied that the bonds should be so used 
and a lien should attach,® although where property 
is acquired by moneys raised under a mortgage un¬ 
der circumstances in which it is plain that the later 
mortgage would not have been created and utilized 
to acquire such propeny without the safeguard of a 
first hen, then property so acquired is not first sub¬ 
ject to the hen of a prior mortgage, unless the prior 
mortgage, by express language, warns subsequent 
mortgagees that such after-acqpired property will be 
subject to the lien of the prior mortgage.^ 

As between two mortgages covering after-acquired 
rolling stock given by different companies which 
were subsequently consolidated, the mortgage of the 
company which originally owned rolling stock re¬ 
placed by the purchase of other rolling stock after 
consolidation has been regarded as superior in re¬ 
spect of the rolling stock so purchased.® A mortgage 
of a branch line under a special act providing that 
it shall be a first hen thereon takes precedence of a 
prior mortgage of the railroad as then “made or to 
be made.”® 

A mortgage existing on a railroad at the time it 
is purchased by another railroad company is supe¬ 
rior to a mortgage of the latter company on its road 
and w’hzch attaches to the newly acquired road,^® 
and, similarly, where mortgages given by two rail¬ 
road companies both contain after-acquired clauses, 
and thereafter one of the railroads purchases the 
other, the mortgage given by the purchasmg rail¬ 
road which antedates that given by the absorbed 
railroad constitutes a prior Iien.^1 A mortgage 
covering after-acquired property is superior to a 
chattel mortgage given by the contractor for con¬ 
struction, who was also the general manager of 
the railroad company, to a director and general 


I counsel of the railroad company, who had partici- 
I pated in the transaction resulting m the execution 
■ by the railroad company of the after-acquired prop- 
I erty mortgage .12 

1 § 306. — Priorities between Holders of 
Bonds or Debentures and between 
Debentmres and Other Claims 

The priorities of the holders of railroad bonds de¬ 
pend largely on the terms of the contract under which 
the bonds were acquired, although priority may be af¬ 
fected by the equities of the particular case. 

The priorities of the holders of railroad bonds 
depend largely on the terms of the contract under 
which the bonds were acquired,^® although priority 
! may be affected by the equities of the particular 
case.i* Ordinarily, outstanding bonds of a prior is¬ 
sue are entitled to priority over a subsequent issue 
I of bonds,particularly vhere a decree of fore- 
j closure of the mortgage under which the latter 
; bonds are issued declares the outstanding bonds a 
! first lien on the road or the proceeds of its sale,l® 
and this preference passes to a bona fide holder 
of such bonds.^^ The mere fact that unsecured 
bonds w'ere issued before secured bonds does not 
make such unsecured bonds a lien on the corporate 
property superior to such secured bonds, although 
the statute under which the unsecured bonds were 
issued provided that bonds issued should be binding 
on the property of the mortgagor.^® 

Bonds of the same issue and secured by the same 
mortgage stand on an equal footing, regardless of 
the time at which the various bonds are negotiated 
and the fact that part of an issue of bonds is is¬ 
sued as the purchase price of certain property gives 
the bonds so used no prior Ken on such property 
over other bonds of the same issue.®® Income bonds 
entitled to a preference out of the capital stock and 
income have no priority over mortgage bonds out 
of the proceeds of the latter.®^ 


6ii tJ-S—^In re New Tork, S & W. R. 
Co., C.C.AJN'.J., 109 F.2cl 088, cei^ 
tiorarl denied New York Trust Co. 
V. New York, 6. & W. R. Co., 60 
S.Ct 1075, 310 Ua 633, 84 UBd. 
1402 and Woodruff v. New York, 
a & w. R. Co., 60 act. 1075 , sio 

T7.S. 633, 34 LiJBSd. 1403. 

V. 11.8.—Westin^house Electric, etc., 
Co. v. 'Brooklyn Rapid Transit Co., 
B.CN.T., 376 E. 162. 
a Del.^-WtZmlQstonr stc.* Nat. Bank 
V. Wilmington, stce., R. 81 A. 
70, 9 XMLCli. 858. 

XJ.Sw—Randolph. T. WUntlngton, 
R. Col. aaVlBu, 20 RCasJbia 
11.563, U PhSRL 50a ' 

30. tXJS.—^Branch v. Atlantic; eteu 
Co^ CJtSjG^ 4 r.CaSLNo.l,867« 8 


Woods 481, affirmed 1 SCt 495, 106 
VB, 468, 27 Xi.Ed. 279. 

11- U-S —Guaranty Trust Co. of 
New York v. Minneapolis 8k Bt. Z* 
R. Co, CC.A.MiniL, 62 E.2d 418. 

12. Or—Flanagan Bank v. Graham, 
71 P. 137. 790. 43 Or. 403. 

13. U.a —^Pennsylvania R. Co. t, Al¬ 
legheny Valley R. Co., CXCLPa., 48 
F. 139. 

llehenturos 

English decisions with respect to 
priorities between debentures and 
between debentures and other 
see 51 cur. p 878 notes 14-21. 

lA Ky.r-Bt6!(diana Bantpih, i JMr. 
112 

la l7J9L-^-S2ibeland XAVrestOs, 

81 S 


Ind., 11 act 786, 140 C S. 209, 35 
luEd. 492. 

S.C.—Gibbes v. GreenviUe. etc., B. 
Co.. IS S.a 228. 

le. XJ.S.—^Kneeland v. Lawrence, 
IndL, 11 act 786, 140 U.a 209, 35 
L..Ed. 492. 

17. XT.S.—Kneeland t- Ijawrente, su¬ 
pra. 

IS. Ga.—Brunswick, eta* R. Co. ▼. 
Huskies. 62 Ga. 557. 

12, T7.Sw—GtantfiSk v# Alabama, etc., 
R. ODo OCUla., 28 ECas;^o.l8.3»7, 
2 Woods 523. 

61 Ol. p 877 note 93, 

aou Va.—Murray v. Faraiville, etc., 
R. Cou, 43 BM 553, 101 Va. 262. 

tau Hd.^—Gartett y. May, 19 Md 
177. 
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A guarantor of railroad hands secured by mort¬ 
gage, who has made only a partial payment thereof, 
is not entitled to an equal footing with the holders 
of bonds issued under the mortgage on the ground of 
subrogation 22 Consent by holders of a portion of 
first mortgage bonds to the issue of preference bonds 
of like character to be a lien on the road prior to 
their bonds is in equity a mortgage or pledge of such 
holder’s interest in the first mortgage to secure the 
paj-ment of the preference bonds,and does no: 
change the rights under the mortgage of the non¬ 
assenting bondliolders 

§ 307. - Priorities in Respect of Interest 

or Interest Coupons 

Where a hen is entitled to priority over another 
hen, the priority usually extends to the interest to which 
the preferred henholder is entitled. 

A^Tiere a lien is entitled to priority over another 
lien, the priority usuaHy extends to the interest to 
which the preferred lienholder is entitled.25 In the 
absence of some provision in the mortgage to that 
effect coupons severed from negotiable bonds se¬ 
cured by a mortgage on railroad property are not 
entitled to priority of pajment over the principal of 
the bonds^C or the coupons subsequently matur¬ 
ing,and it has been held that, where bondholders 
have a remedy for enforang the payment of interest 
in case of default and they fail to enforce such 
remedy, they have no claim for priority in the dis¬ 
tribution of the proceeds of foreclosure over other 
bondholders of the same class who have received 

interest.^® 

On the other hand, in determining the equities in¬ 
volved, it has been held that unpaid coupons should 
be paid before the principal of any of the bonds,^^ 
and before coupons or interest falling due at a later 
period;^® and detached coupons in the hands of 
others than the holders of the bonds from which 
they were detached should be paid before such 

22. tJ.S.—Columbia Finance, etc, 

Co. V. Kentuc^ Union B. Co, Ky, 

60 F. 7&4, 0 C C A. 264. 

SI C-J. p 877 note 86L 

23. Vt—^Poland V. liamollle Valley 
JL Co.. 52 Vt 144. 

24. Vt.-r—Poland v. Liaznoille Valley 
H. Co., supra. 

25. XT S.—^Richmond, eta. Constr. 

Co. V. Richmond, etc.. R, Co. Ky., 

68 F. 105, 15 C.aA. 280. 84 liJEUL 
625, certiorari denied 16 SCt. 1199, 

163 U.S 679, 41 la Ed. 310. 

26. U S.—^Ketchum v. Duncan, Ala., 

96 tr.S. 659, 24 LrEd. 868. 

27. tr.S. —Ketchum v, Duncan, su¬ 
pra. 


[ bonds.31 Where a particular transaction amounts 
, to a payment of coupons, the right of the person 
{ who takes them up to share equally with the holders 
I of secured bonds or coupons has been denied.22 

* A mere promise or stipulation m notes given for 
j money borrowed to pay interest on bonds that a cer- 
j tain amount of the gross earnings is pledged in 
I liquidation of the new securities does not create a 
j specific lien or equitable assignment so as to give a 
! holder thereof priority over the bonded debt out 
; of such eamings.2® A provision in income bonds 
recognizing the priority of other outstanding bends 
in respect of interest has been given effecL^^ 

Partial priority. Where, under a valid statute a 
railroad company is authorized to issue bonds bear¬ 
ing a certain rate of interest, which bonds are to 
have priority over bonds theretofore issued, the 
priority does not obtain to interest in excess of the 
statutory amount.^® 

Priority over floating or current debt. Interest 
on bonds may by agreement be made subordinate to 
current or floating indebtedness.^ 6 

§ 308. Interest and Interest Coupons 

a. In general 

b. Interest coupons 

c. Rate of interest 

a, Zh (General 

The liability of a railroad company for Interest under 
a contract or obligation expressly providing therefor de¬ 
pends solely on the contract, and interest Is not recover¬ 
able on any other terms or In any other manner than 
therein specified. 

The liability of a railroad company for interest 
under a contract or obligation expressly providing 
therefor depends solely on the contract, and interest 
is not recoverable on any other terms or in any 
other manner than therein specified.^'^ A contract 
to pay interest may be implied,32 and, in the ah- 

Martin, 47 So. 667, 48 So. 789. 94 
Miss 700. 

U S.—Campbell v. Texas, etc, R. 

F.Caa.No 2,369. 2 

Woods 263. 

36. N J —Coal, eta, Co. v. 
New Jersey Cent R Co, 34 N JJBg 
88 

51 C.J. (p 878 note 12. 

37. Ga.—Georgia Cent. R- Co. v. 
New York Cent Trust Co., 69 S.'SL 
708, 135 Ga. 472. 

61 C J. p 878 note 24, p 879 notes 26, 
27. 

8 & U.S.—In rs Chicago, B. I. 4 P. 

Ry. Co, aCAIlL, 155 F.2d 889, 
applying Pennsylvania law, re¬ 
versed on other grounds Fleznlng 


28. HI —^Humphreys v Morton, 100 
XU 592. 

9. Vt—bewail V. Brainerd, 38 Vt. 
364. 

51 C J. p 878 note 5. 

30- U.S—Stevens v. New Toiic, etc, 
R- Co.. CC.NY., 23 P.Cas.No.13.406, 
13 Blatchf, 412. 

31. tT.S—Stevens v. New York, eta, 
R. Co, supra. 

^ NY.—^Umon Trust Co. v. Mon- 
ticello, etc., R. Co, 63 N.Y. 311, 
20 Am,R 461. 

51 C J. p 878 note 8. 

3. Tex,—^Mcllhenny v.. Bins, 13 S 
W 655, 80 Tex. I, 26 Am S.R. 705. 


34. Miss.—^Yazop, eta, 
816 


R. Qo. V. 


35. 

Co, CC.Tex., 4 
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sence of contract, interest may be recoverable by : 
way of damages for unreasonable delay in the pay¬ 
ment of moneys due from the company.^s 

Unless otherwise provided by statute, the interest 
on bonds of a railroad company may be made pay¬ 
able at stated intervals during the life of the bend, 
and the company may not be restricted to the pay¬ 
ment of interest only at maturity of the principal.** 

The fact that, when an installment of interest ■ 
falls due, the company has no money wnrh which to • 
pay it does not, unless otherwise provided by the | 
obligation, relieve the company from liability there- j 
for j 

A demand for interest due on bonds is sufficient ( 
if made by the holders of the bonds or coupons j 
at the place where they are payable,**^ and a fur- j 
ther demand by the mortgage trustee is not neces- J 
sary.**® j 

Wliere a temporary bond is issued under a trust j 
indenture, exchangeable for bonds to be issued, and t 
there is no requirement of exchange in the trust j 
indenture or in the temporaiy’ bond, the failure of j 
the holder of such temporary bond to excharge \ 
does not affect his right to interest paid to a trus¬ 
tee,nor is it his duty to collect each pa>Tnent of 
interest as and when it is made to the trustee.'*® 

Transfer of obligation. When bonds or other 
obligations of a railroad company are transferred, 
they carry with them, unless otherwise agreed, the 
right to interest accruing thereon;^® and a bona 


fide transferee has the same rights with respect to 
the interest as wuth respect to the pnncipal.^’i^ A 
subsequent sale of a certificate of deposit represent¬ 
ing a temporary' bond, after the accrual of interest 
but prior to its coll action, has been held not to 
carry with it the right to the interest on deposit 
with the trustee.**- 

Efcc: cf rcr-r*jrship cr :KsyIzr7:cy. After rail¬ 
road property has passed into the hands of a re¬ 
ceiver or of an assignee in insolvency, interest cn 
debts of the railroad company ordm.arily is not 
allowed against funds in the reteiver’s hards^^ 
unless there are funds in the hand? of the recei^'cr 
or his 7 nvies especially applicable to the payment 
of the claim and which would not be exhausted by 
the allov'anca cf interest 

b. Interest Coupons 

Interest coupons on railroad mortgage bonds may 
be negctraole instruments wh'cn may be detached from 
the bends and reduced to judgment by the holder sepa¬ 
rately from the bond. 

Interest coupons on railroad mortgage bonds may 
be negotiable instruments which may be detached 
from the bonds and reduced to judgment by the 
holder separately from the bond,®^ although where 
a trust indenture made a part of the coupons by 
reference .vests the sole right of action on the 
coupons in the trustees named in the indenture 
the coupons are nonnegotiable.®^ Until detached 
and separately negotiated, an interest coupon is 
merely an incident of the bond to which it apper- 


V. Traphagen, 67 S Ct 365, 329 U. 
S 686, 91 LEd- 602, rehearing de¬ 
nied 67 set. 600, 329 U.S. 832, 91 
LEd. 705. 

89. NT.—Connecticut Mnt. L. Ins. 
Co V, Cleveland, etc, R. Co., 41 
Barb. 9, 26 How Pr. 225. 

4a Ohio—Coe V. Columbus, etc, H 
Co, 10 Ohio St 37^, 75 AmD 518, 

41- Ohio —Shoemaker v. Dayton, 
etc, R. Co, 10 Ohio Dec, Reprint 
12, 18 Cine L Bui. 48. 

42- Ind—Taber v. Cincinnati, eta, 
R. Co, 16 Ind. 459. 

43- Ind —Taher v. Cincinnati, etc., 
R Co„ supra- 

44. Pa.—Girard Trust Co- t. Penn- 
aylvania Co. for Insurances on 
Lives and Granting? Annuities, 61 
A.2d 623, 856 Pa. 113- 
Bnty ot tnurtee 

Where the mortgage Indenture 
further provides that on deposit by 
the mortgagor railroad with the 
trustee of ah amount sufficient to 
pay the semi-annual interest on cou¬ 
pon bonds, to be held and applied by 
the trustee as a^ special trust fund 
for payment of the Intiu^st ooupons^ 
74 C J.S.-62 


on presentation, the mortgagor shall 
thereafter be discharged of liability 
to pay such interest, the trustee 
thereupon holds such deposits in 
trust for the benedt of persons who 
are the owners of the bonds at the 
time when the Instalments of inter¬ 
est fall due, whether the bonds are 
still in temporary form or have been 
exchanged for the permanent form 
with coupons attached —Girard 
Trust Co V. Pennsylvania Co, 57 
PaDlst & Co. 194, affirmed 51 A.3d 
623. 356 Pa. 113. 

4S» Pa.—Girard Trust Co. v. Penu- 
sylvama Co for Insurances on 
Lives and Granting Annuities, 51 
A 2d 623, 356 Pa 113. 

46. Pa.—McBlrath v. Pittsburg, etc., 
R Co., 66 Pa. 189. 

51 O J. p 879 note 36. 

47- Pa.—^^IcElrath v- Pittsburg; eta, 
R. Co., supra. 

48. Pa.—Girard Trust Ca v- Pe»n- 
sylvania Co. for lasuranes* on 
Lives and. Granting Annuities, 61 
. A.2d 628, 856 3Pa. 113- 
XadosTseBnocBct of tetMceglt saymsBta 
A reaulrement that interest pay*' 
ments' be fudoraed on interim certift- 
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cate exchangeable for railroad bond 
was made solely for protection of the 
trustee under the railroad mortgage, 
and could not affect rights of origi¬ 
nal holder of interim certificate 
against purchasers of certificate of 
deposit issued by such original hold¬ 
er, representing the bond with inter¬ 
est due after specified date—Girard 
Trust Co. V. PennsyKania Co. for 
Insurances on Lives and Granting 
Annuities, supra 

49- US —Thomas v ‘Western Car 
Co. in. 13 set 824, 149 US 95. 
87 LEd C63—^New England R Co 
V. Carnegie Steel Co., Mass, 75 F. 
54, 21 O.CA 219. 

5a us—New Rngland B. Co. v. 

Carnegie Steel Co, supra. 

51. U.S—^In re Chicago, R. I. ft P 
By. Co^ CCJlIIL, 16S P.2d 889. 
applying Pennsylvania law. re¬ 
versed on other grounds Fleming 
V- Traphaenn, 67 aCt 865^ 329 U. 
a 686, 9X XJBA, 602, rehsanng de¬ 
nied 67 act 564, 829 U.S. 882, 91 
Luffid- 70& 

Sa —Mississtppi Val Trust Co. 

T. Oklahoma Ry- Co., ac.A.Okl, 
156 F.2d 288. 
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tains,S3 and :s without greater force than any oth¬ 
er promise for the payment of interest.54 An 
agreement by the lessee of a railroad to pay interest 
on bonds issued by the lessor companj' constitutes 
a promise to pay the coupons attached to such 

bonds.SS 

The character of such coupons is not changed by 
detaching them from the bond,®® but a holder of 
detached coupons :s bound by the conditions of 
the bonds to which the coupons were attached, as 
to the amount payable and the manner of recover¬ 
ing it, the same as though the coupons had not been 
detached,57 and, although an action may be main¬ 
tained on the coupons without production of the 
bond,5S a recovery must be based upon the obli¬ 
gations contained in the bond.®® A provision that 
detached coupons shall not be entitled to any bene¬ 
fit under the mortgage except after the prior pay¬ 
ment in full of the principal of the bonds and of 
all coupons not detached does not in any manner 
modify the obligation of the company to pay such 
coupons or the interest by them represented,®® 
but merely subordinates the rights of the holders to 
participate in the security afforded by the mort¬ 
gage.®^ The holder of overdue interest coupons 
ordinarily is entitled to recover interest on the 
amount thereof from the time they are payable.®® 
In some jurisdictions, however, a bondholder may 
be denied interest on overdue interest coupons^®® 
even though an express promise to pay such interest 


was made when the bonds were issued,®^ and even 
though the debtor may be able to conduct its busi¬ 
ness affairs without the aid or benefit of this ni'^e 
A nonnegotiable coupon has been held not to bear 
interest after maturity in the absence of an ex¬ 
press provision therein for such pa>*ment.®® 

In the absence of other significant circumstances, 
the right of a holder of a matured coupon to re¬ 
ceive interest is determinable by the place where 
the coupon is payable,®7 and, where there is noth¬ 
ing to evince a contrary intent, it will be presumed 
that the parties to a coupon contracted with refer¬ 
ence to the laws of the place where the coupon 
was payable.®® 

c. Bate of Interest 

Subject to general laws relating to usury, and to any 
special statutes or regulations applicable to railroad 
companies, a railroad company may contract as to the 
rate of interest It shall pay on its indebtedness. 

Subject to general laws relating to usury, and 
to any special statutes or regulations applicable to 
railroad companies, a railroad company may con¬ 
tract as to the rate of interest it shall pay on its 
indebtedness®® An increase in the rate of inter¬ 
est on outstanding bonds at the time of consolida¬ 
tion of the railroad company by which such bonds 
were issued with other companies does not con¬ 
stitute a violation of a statute prohibiting the issue 
of bonds or other evidences of debt in connection 


53. N.T.—Continental Securities Co. 
V, Xew York, etc., R- Co, 111 NE 
484, Slljq’Y. 119. 

54. N.T.—Continental Securities Co. 
V. New York, etc., R. Co, supra. 

55. 3So —Sxnsrer t. St. Louis, etc, B. 
Co., ft MoApp. 427, 

56- N T.—McClelland r. Norfolk 
Southern B. Co, 18 N.B 237, 110 
N.Y. 469, 6 Am.SR 397, 1 L.R.A. 
299. 

57. N T.—McClelland v. Norfolk 
Southern R. Co., supra. 

5l CpJ. P 879 note 45. 

5& N.T.—McClelland ▼. Norfolk 
Southern IL Cq., auPTft- 

59. N.Y.—McClelland v. Norfolk 
Southern JL Co, sap«rfk 

60. Utah—Meinsper v. Oirden, eta, 
R. Co., 233 P. 669, Utah 1. 

61. Utah.—^Meissner y. Ogden, etc, 

R. Oa, supra. 

ea. U-S-—In re Chioago, R. I. ftb P. 
Ry. Co., CXIJLin., 165 F.2d 889, ap¬ 
plying Pennsylvaxda law, reversed 
on other grounds Pleming v. Trap- 
hagen, 67 SOt. 365, 329 U.S. 686. 
91 LkEd. 602, rehearing denied 67 

S. Ct. 600, 620 U-Sw 832, 91 L.Ed 
706. 

61 OJ. p 879 note 25. 


Xhe coupons are promises to pay 
liquidated interest on a certain def¬ 
inite date. On that date they ma¬ 
ture. Thereafter, like other nego¬ 
tiable instruments and other undis¬ 
puted liquidated demands for money, 
they bear interest from the date of 
maturity.—In re Chicago, R. I. & P. 
Ry. Co, CC.AI11.. 156 F2d 889, re¬ 
versed on other grounds Fleming v. 
Traphagen, 67 S.Ot. 366, 329 U.S. 686, 
91 LEd. 602, rehearing denied 67 S 
CL 600, 329 U-S. 832, 91 L Ed. 706 
discharge of undue interest coupons 
Where default occurred in pay¬ 
ment of railroad bonds to which 
semi-annual interest coupons were 
attached and due date of bonds was 
accelerated in accordance with pro¬ 
vision therein, provision In bonds 
themselves for interest became en¬ 
forceable obligation for interest aft¬ 
er acceleration and undue interest 
coupons theai attached to bonds were 
discharged.—^Mississipxa VaL Trust 
Cow V. Oklahoxua Ry. Co., aC-A-OkL, 
166 F.2d 283. 

68 . U.S .—Itk re Wisconsin CenL -Ry. 
Co., DCLMinn., 62 F.^upp. 161, ap- 
piylngNew YoHLlaw. * 

64. , U-S.—In re Wis<^nsln CenL Ry. 
Co., supra. 


65- U S.—^In re Wisconsin CenL Hy. 
Co., supra. 

66 . U.S.—Mississippi Val Trust Co. 
V, Oklahoma Ry. Co, CCAOkl, 
166 F.2d 283 

PzQvlsioa in trust Indenture made 
a part of railroad bonds and semi¬ 
annual interest coupons attached 
thereto by reference, which fix man¬ 
ner of distribution in event of fore¬ 
closure sale, would not be construed 
as express obligation to pay interest 
on coupons after maturity, where 
coupons were nonnegotiable.—^Mis¬ 
sissippi Val. Trust Co. v. Oklahoma 
Ry- Co., supra. 

67. U.S—In re Chicago, R. L & P. 
Ry. Co., CCA.I11. 165 F2d 889, 
applying Pennsylvania laW, re¬ 
versed on other grounds Fleming 
V. Traphagen, 67 S.CL 365, 329 U. 
S. 686, 91 LJEd. 602, rehearing de¬ 
nied 67 SCL 600, 329 U.fi. 832, 91 
LJSdL 706. 

6 R U.S.—Mississippi VaJU Trust Co. 
V* Oklahoma Ry. Co., C-CA-OkL 
166 F.2d 283. 

69. U.S.—^Memphis, etc, IL Co ▼. 
Uow, Aric. 7 S-Ct, 482, 120 UJ5. 
287, SO L Ed. 596. 
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v.'ith consolida.tion.^0 It has been held that the res- 
en^ation of an illegai rate of interest *vnll not pre¬ 
vent a recover^' of tlie original debt with legal in- 
terestJl 

Where a mortgage provides for a certain inter¬ 
est until inatunt\% but is silent as to the rate of in¬ 
terest thereafter, the statutory rate will be applica¬ 
ble after maturity,'^- and it will not be implied 
that the contract rate is to continue. ‘3 

Special statutes. A statute prescribing a maxi¬ 
mum rate of interest on railroad indebtedness but 
permitting the sale of notes and bonds at a pre¬ 
scribed discount in effect and to that extent exempts 
railroad companies from the operation of the usuiy 
laws,"^ and so a company may contract to pay in¬ 
terest at a rate equivalent to that which would be 
payable on funds obtained by the issuance at the 
permitted discount of a note or bond bearing in¬ 
terest at the rate prescribed by statute.*^® Similarly, 
a provision in the charter of a railroad company 
authorizing it to borrow money on such terms as 
may be agreed on by the parties empowers it to 
contract to pay a rate of interest greater than that 
established by the general law of the state."® A 
statute prohibiting railroad companies from bor¬ 
rowing money at more than a specified rate of in¬ 
terest has no application to undertakings issued 
for other purposes, and does not invalidate a prom¬ 
ise therein to pay a greater rate of interest than 
that prescribed by the statute.^^ 


the right to assert such waiver may itself be lost 
by conduct inconsistent therewith.^® Such right 
to interest may also be lost or barred by the per- 
I formance or nonperformance of conditions con¬ 
tained in the bond or other obligation or in a mort- 
1 gage or trust deed under which it was issued,®® 

I and thus, where the income bonds and mortgages 
I provide that no interest shall be recovered until 
' the board of directors shall have adjudged and 
: awarded an ascertained amount as net earnings, 

I there can be no recovery of interest until such 
j amount is adjudged and awarded®^ unless the di- 
} rectors improperly neglect or refuse to take the 
necessary action.®^ Where mortgagfe bonds provide 
that no more interest shall be payable than shall 
be certified by a vote of the majority of the board 
j of directors to have been earned by the company 
during thi preceding interest period, and that in de¬ 
fault of such certificate no interest shall be paya¬ 
ble, interest cannot be recovered on such bonds un¬ 
less the certificate has been made®® or unless it has 
been unreasonably refused after a request there¬ 
for.®^ Similarly, where it is covenanted that the 
principal of bonds selected by drawing lots at stat¬ 
ed inteni^als shall be payable at the option of the 
holders on the surrender of such bonds, and that 
interest thereon shall cease at a certain date, inter¬ 
est on bends so selected ceases at the time specified, 
wrhether or not they are surrendered,®® since the 
option of the holders applies only to their right to 
retain possession of the bonds.®® 


§ 309. — ■ V/aiver, Loss^ or Bar of Right to 
Interest 

The right to interest on bonds or other obligations 
of a rdftroad company may be waived or lost by the acts 
of the holders or obligees. 

The right to interest on bonds or other obliga¬ 
tions of a railroad company may be waived or lost 
by the acts of the holders or obligees,^® although 


§ 310. Application of Earnings and Income; 
Sinking Ftmd and Deposits 

a. In general 

b. Sinking funds 

c. Interest payable out of particular fund 

d. Diversion of funds 

e. Compelling proper application of in¬ 

come 


70. N*T.—Continental Securities Co. 
V. 2Cew Tork, etc., IL Co.. Ill N.B 
484, 217 N.Y. 119. 

SI CJ. p 879 note 54. 

71. Pa.—Phlladelplua, etc., E. Co. ▼, 
Liewia; 32 Pa. 83, 7S JuxtJX 574w 

7a. tr.S.—In re 'WHeconsfn CezrL By. 
Co., l>C.MInn., 93 F.Supp. 579, ap¬ 
plying* New York law^Xn re Wis¬ 
consin Cent. Ry. Co., DX!.M1nn., $8 
P.Supp. 151, applying* New York 
law. 

78. n.S.—In re Wiscoxusdn Cent, By. | 
Co., supra. 

74. TJ.S—^Metropolitan Trust Qcn, v. 
Railroad Equipment Co., Ohio, 198 
P. m, 48 C.C A. 135. 

K-J.—van Biper v. C^o<^db» 4 NJL, 
liaw J. 154. 


75. US—^Metropolitan Trust Co. v. 
Railroad Equipment Co., Ohio, 108 
P. 913, 48 C.O.A. 125. 

76. In<L—Momson ▼. Eaton, etcu, B. 
Co., 14 Ind. 110. 

77. U.S.—^Memphis, etc., R. Oot v. 
I>OWr Ark, 7 act. 483, 120 U.S. 
287, 30 UBd. 595. 

Ark^HSouthwestern Arkansas, etc., 
E. Co. T. Bays, 38 S W. 885, 63 Ark. 
355, 

7a —Pollits ▼. Farmers^ L. & 

T. Co., aCXN.Y., 53 P. 210. 

N-Y.—Lyon v. New York, etc., B. 
Co., 13 N.T.St. 732, alBrmed 14 
Daly 439, U N.Y.St. 348. 

7a U.ar-Pi^ita y. Stememf K A 
T. Oct, ClC-N.Y.* 8S r. 3ia 
Si <U. p 880 note 64. 

819 


SO. US—Sn:es v. Chicago, etc, R. 
Co., CC.NY, 40 P. 34, 6 LRA 
565. 

aL U.S—Spies r. Chicago, etc., B- 
Go., supra. 

aa U.S.—Spies v. ChieagOk etc., B. 
Co, supra 

83p N,Y.—^Thomas v. New York, etc., 
B. Co., 34 N.E. 877. 139 N.Y, 163, 

84. NlT.—Thomas V. New York, etc;, 
R. Co., supra 

8&r N.Y.—Henry t. Syracuse, etc., 
B. 5 N-YH. 437, 57 N.Y Super; 

63. 

ta N-Yv—H enry t. Syracuse, etc., 
B, Oa supra 
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a. ]ii Cteaeral 

The gross earr.tngs and Income of a railroad company 
should be applied first to the payment of the necessary 
expenses and liabilities incident to the maintenance and 
operation of the road, then to the payment of interest 
on obligations, and then to the payment of Hens In the 
order of their priority. 

The gross earnings and income of a railroad com¬ 
pany constitute a trust fund, in the hands of its of¬ 
ficers, for the payment of its debts,since ordi¬ 
narily this IS the only fund to which unsecured cred¬ 
itors may have recourse,** and should be applied 
first to the pajment of the necessary expenses and 
liabilities incident to the maintenance and operation 
of the road,*^^ then to the pajment of interest on 
obligations,and then to the payment of liens in 
the order of their priority.*! Accordingly, as long 
as there are outstanding unliquidated debts which 
equitably have the right to have the income applied 
to the satisfaction thereof, a bondholder cannot 
compel its appropriation to the liquidation of his 
claim All the provisions of a bond must be con¬ 
sidered in determining what income the holder 
should receive.** 

Subject to the rules just stated, and in the ab¬ 
sence of contract liens, or rights created by legal 


proceedings, the officers of a railroad company may 
exercise a reasonable and proper discretion as to 
the order in which its debts shall be pa:d,*^ and 
this discretion cannot be taken from them by notice 
to the company tliat a particular creditor intends 
:o demand a preference.®^ The payment of net 
m.come to bondholders may rest in the discretion of 
the officers,*® and the retention of net earnir^s 
as to a particular class of bondholders, and their 
application to betterments, may similarly be dis¬ 
cretionary with the oflScers of the railroad *• 
Where a claim is a lien on property of the rail¬ 
road company, however, the mere fact that it is a 
claim of a certain class so far as payable oat of 
the earnings of the road does not preclude its pay¬ 
ment from the proceeds of a sale of the property 
on which it is a lien if the earnings are insufficient 
to pay it.** Losses incurred prior or subsequent 
to a period during which earnings have accrued can¬ 
not be set off against or absorbed by such earn¬ 
ings, as against the rights of creditors to payment 
therefrom.** 

Trust fund or sinking fund. Where a trust fund 
is created to secure a particular class of creditors 
only, creditors of such class may rightfully be paid 


87. Ga —Georgia Gent. R. Co v 
New York Cent. Trust Co, 69 SE. 
70S, 196 Ga. 472. 

SI C J. p 8S0 note 73. 

88. Mo —Frank v. l^Iissouri 
Pac. R. Co, 89 MoApp. 460 

89. Wls.—Biltchik V- Green Bay & 
W R. Co, 26 N.W2d 633, 250 Wia 
177, certiorari denied 68 S Ct 216, 
332 U.S 835, 93 L Ed. 408 

51 C J. p 880 note 75 
teilroad in possession of oonzt 
The net earnings of a railroad in 
possession of the court and operated 
by it are not exclusively the property 
of a mortgagee, but are subject to 
the payment of claims found to have 
superior equities, and debts accruing 
m earning the income must be paid 
therefrom before any part thereof 
may be applied to the use of the 
mortgagee —In re Chicago, R. I. & P. 
Ry Co.. OC.A.I1L. 90 F.2d 312, 113 
A.LR. 487, certioran denied Bankers 
Trust Co. V- Wise, 58 SCt. 37, 302 
U S. 717. 82 L..Ed. 554. 

AcexTLal of onxrent 
Although the time within which 
current claims must have accrued in 
order to constitute current expenses 
payable from a railroad's current in¬ 
come before the application thereof 
to a mortgage depends on the facts 
and circumstances of each case, a 
six-month period has long been gen¬ 
erally recognized as reasonable in 
most instances, and this established 
practice has become largely accepted 


I commercially —^In re Chicago, R. I 
& P Ry- Co, supra. 

90- Ga.—Georgia Cent R. Co. v. 
New York Cent Trust Co., 69 SE 
708, 135 Ga 472. 

Ohio—Carey v. Pittsburgh, etc, R 
Co, 2 Ohio Bee, Reprint 86, 1 
West li Month. 338. 

91. U S —Gilman v. Illinois, etc, 
Tel Co, Iowa, 91 US 603, 23 L. 
Ed 405. 

51 C J. p 881 note 77. 

92. Colo—^Roberts v. Denver, etc., 
R. Co, 46 P 880, 8 Colo.App. 604. 

93. Wis—Biltchik V. Green Bay & 
W, R Co, 26 N.W2d 633, 250 Wis 
177, certiorari denied 68 S Ct 216, 
332 US 834, 92 LEd. 408. 

9^ Ky.—^Newport etc. Bridge Co 
V. Douglass, 12 Bush 673. 

95. Ky,—Newport, etc. Bridge Co 

V. Douglass, supra. 

96. US—^Williams V. Green Bay & 

W. R Co. N.Y., 66 set 284, 326 
U.S 549, 90 L. Ed, 311. 

Amounts payable out of eamliigs In 
lieu of interest 

XT payment of net income to deben¬ 
tures rested in directors* discretion, 
the question in determining right of 
debenture holders to recover 
amounts payable out of earnings in 
lieu of interest would normally he 
whether directors* discretion had 
been abused, which is the usual rule 
in .suits to compel declaration of 
dividends,—^Williams v. Green Bay 
& W R. Co., supra. 
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97. Wis—^Biltchik V. Green Bay & 
W. R Co., 26 N.W 2d 633, 269 Wis. 
177, certioran denied 68 S Ct. 216, 
332 US 834, 92 DEd. 408 
Where Oil gross earnings of rail* 

road had been properly applied by di¬ 
rectors, in that all not paid as inter¬ 
est, as dividends and as income had 
been consumed In operating expens¬ 
es and maintenance of physical prop¬ 
erties, holders of debentures could 
not complain that they should have 
been paid a larger dividend at the 
expense of maintenance of railroad. 
—^Biltchik V. Green Bay & W. R. Co, 
supra. 

Provision for determining income 
payable 

Holders of debentures were not 
prejudiced by fact that railroad di¬ 
rectors had not always acted strictly 
In accordance with provisions of de¬ 
bentures for determining amount of 
income payable on such debentures 
where earnings were all In fact ax>- 
plied to proper purposes to advan¬ 
tage of railroad and to advantage of 
such debenture holders thereby en¬ 
hancing value of their debentures.— 
Biltchik V. Green Bay & W. R. Col* 
supra. 

98. Tex.—Vollmer v. San Antonio, 
etCL, R. Co., Civ,App., 47 SW. 378. 
appeal dismissed 49 SW- 579, 92 
Tex. 444. 

99. Ky.—Schmidt y. Louisville, etc.# 
R. Co., 84 SJV, 314# 119 Ky. 287# 27 
Ky.L. 21. 
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cut of such fund without regard to other creditors.^ * 
As between creditors of the same class, if the fund 
applicable to their claims is insufficient to pay ail, ; 
It shouM be divided among them pro rata.- • 

jIortcjgc:s of stock of lessor railroad cohifany, ' 
Bondholders to whom stock of a railroad company 
has been mortgaged as collateral security cannot in 
equity charge a lessee of the mortgaged road with 
earnings derived under the lease where there is no 
fraud in the lease nor are the earnings received 
by the lessee of the road impressed “with a trust 
for the benefit of such mortgagees and the man¬ 
agement controlling the lessor company is not bound 
to manage it exclusively in the interest of the i 
mortgagees.® j 

b. Sinking Funds 

A sinking fund for the payment of bonds of a rail¬ 
road company, where provided for or required by stat- { 
ute or agreement, ordinarily is to be created and main- , 
tamed only out of the net income of the company re- ! 
maining after the payment of operating expenses and 
interest. 

A sinking fund for the payment of bonds of a i 
railroad company, where provided for or required j 
by statute or agreement, ordinarily is to be createri : 
and maintained only out of the net income of the j 
company remaining after the payment of operating 
expenses and interest® WTiere the net income is 
insufficient to pay into the sinking fund the sum 
contemplated by the statute or agreement, the com¬ 
pany cannot be required, unless otherwise pro¬ 
vided, to make up the deficiency from income subse- j 
quently received,*^ although it has been said that the | 
mere fact that the company is unable to make the | 
required payments into the fund does not relieve 
it of its duty so to do.® 

A sinking fund is a trust fund for the 
benefit of holders of the bonds for the payment 
of which it is created and maintained,® and 
so, when the property of a railroad company by 
which such a fund has been created is sold under 


a decree cf foreclosure, bondholders are entitled 
to have the fund applied to the payment of their 
bonds as against all rights of holders of deficiency 
judgments entered in the foreclosure suit.^® WTiere 
the statute or agreement providing for a sinking 
fund requires its investment in designated securi¬ 
ties, the court is without authority to authorize a 
different form of investment without the consent of 
the bondholders.^^ 

Unless othertvise provided, trustees of a sinking 
fund Tvho use it to purchase outstanding obliga¬ 
tions are bound to cancel those so purchased, ^2 
and they may not exercise any voting rights appur¬ 
tenant thereto but where the agreement for the 
sinking fund provides that obligations so purchased 
shall remain in force and that interest on them shall 
be paid by the company and added to the fund, such 
interest paymients must continue until the maturity 
of the mortgage A plan for the creation and 
maintenance of a sinking fund may be altered or 
abrogated and a different provision therefor made 
as long as the rights of the bondholders are not 
injuriously affected i® 

c. Interest Payable Out of Particolar Fnod 

Where a bond of a railroad company, or the trust 
deed under which it was issued, provides that interest 
on such bond shall be paid out of a particular fund, it 
Is the duty of the trustee so to apply such fund. 

WTiere a bond of a railroad company, or the 
trust deed under which it was issued, prorides that 
interest on such bond shall be paid out of a particu¬ 
lar fund, as from the proceeds arising from the 
sale of certain lands,i® or the income of the road,^^ 
it is the duty of the trustee so to apply such fund; 
and if during a particular interest period the fund 
is insufficient to pay in full the interest then ac¬ 
cruing the deficiency will accumulate and become a 
charge on such funds subsequently realized^® un¬ 
less such cumulation clearly appears to be con¬ 
trary to the intention of the parties.^® 


1- U.S—Central Trust Co. v. Chat- 
tanoogra, etc., K. Co., CCGa, 85 F- 
888 . 

Ohio—^Hatry v. Painesville, etc,, R. 
Co, 1 Ohio CirCt 426, 1 Ohio Cir. 
X>ea 238. 

a. Ohio.—^Hiatry v. Painesville, etc., 
R. Co,, supra. 

3, U.S.—Gibson v. Richmond, etc., 
R. Co., C.CJS?.T.. 87 F. 748, 2 L.R.A. 
467. 

4, U.S—Gibson r. Richmotid, etc., 
R. Co., supra. 

& U.S.—Gibson V Richmond^ et;a, 
R. Co., supra. 

& Kass —Opinion of Justices^ S 
Meta 696. 


7. Mass—Opinion of Justices, su¬ 
pra. 

a. US -—New York Trust Co. v. 
Michigan Tract. Co,, DC Mich, 193 
F. 176. 

9- US—Central R., etc., Co. v. 
Farmers' Li. & T. Co., C.C.Ga., 116 
F. 700. 

la U.S.—COntrai B., etc., Co. 
Farmers* I#. & 7. Oo., supra. 

XU N.T.—Ctark v. St, Z^uls, etc., R. 

CSo, S8 Bow.Pr. n. 

61 C J. p 881 note 96. 

12, Miaaa—New Bngland MuL I*, 
lha Co. V. PmmvB, 6 N,3EBl 634, 141 
lEass, 636. i 


13. Mass.—New Bngland MuL Xu 
Ins, Co. v, Phillips, supra. 

14- N.T.—Wilds V. St. Louis, etc, 
R. Co. 7 N.E 290, 102 NT. 410. 
15. Mass.—^Phillips v. Eastern B. 
Co, 138 Mass. 122. 

la, U.S.—^Lattle Book, etc^ B. Co. 

T. Huntington, Ark,, 7 S.Ct 527, 
120 U.S. 160b 30 L.Ed. 591. 

17* ahiotr-J>s^o&, eta, R, Co. ▼. 

SZtoemaker, 3 Ohio ,Chr Ct 473, 2 
Ohio CirJ>^ 270. 

IS. Ohlo^—'Daytoi^ etc., R. Co. v. 

SboeUialcer, supra. 

61 C.J. P 882 note a 
IP, Oido.—TPayton, etc.^ B. Co. v. 

Shoemaker, supra. 
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d. Diversion of Funds 

The trustee under a trust deed securing bonds of a 
railroad company must take care that the company’s in¬ 
come applicable to the payment of principal or interest 
on the mortgage debt is not improperly diverted there¬ 
from. 

The trustee under a trust deed securing bonds 
of a railroad company must take care that the com¬ 
pany’s income applicable to the payment of prin¬ 
cipal or interest on the mortgage debt is not im¬ 
properly dn erted therefrom.20 It is a diversion or 
misapplication of funds to apply the income of the 
company to the payment of a debt or obligation 
while obligations having priority thereof are out¬ 
standing, without the consent of the superior ob¬ 
ligees ,21 even though such application could be 
made on favorable terms and would be equitable ,22 
and would probably be in the interest of the hold¬ 
ers of such superior obligations.-^ 

Creditors ■whose funds have been misapplied are 
entitled, to the extent of the misappropriation, to 
priority of payment out of funds otherwise ap¬ 
plicable to the claims of the creditors who -were im¬ 
properly paid.-^ The fact, however, that claims 
not entitled to preference have been improperly 
paid from funds in the hands of receivers does not 
entitle a mortgagee to insist that the amount shall 
be deducted from funds applicable to preferred 

claims.25 

e. Compelling Proper Application of Income 

A contract creditor of a railroad company may main¬ 
tain an action to enjoin a diversion or misapplication of 
the income or earnings of the company or to compel the 
application thereof to the payment of the proper indebt¬ 
edness. 

A contract creditor of a railroad company may 
maintain an action to enjoin a diversion or mis¬ 
application of the income or earnings of the com¬ 
pany^® or to compel the application thereof to the 
payment of the proper indebtedness;^'^ or, where 

20 l Mass.—^First Nat. F. Ins. Co. v. 

Salisbury, 130 Mass. 303. 

Sl« TJ.S.—Duncan v. Mobile, etc., R. 

Co., aC.Ala.. 8 F.Ca»No.4,187, 2 
Woods 542. 

51 C.J. p 883 note 9. 

S2. U.S.—Dxmcan v. Mobile, etc., H 
Co, supra. 

23. D.S.—^Duncan-T. Mobile, etc., R- 
Co., supra. 

24. Ohio.—Hatry v. Falnesville, etc., 

R. Co., 1 Ohio Cir.Ct. 426, 1 Ohio 
CirDec. 238. 

25. U.S.—Grand Trunk R Co, v. 

Central Vermont R. Co, C C-Vt, 88 
F. 620. 

26. U,S.—^Bairy v. Missouri, eta, R. 

Oo., C CIN.Y., 36 F. 228. 


j there has been a failure properly to apply the in- 
I come or earnings, the creditor may bring a bill 
I m equity for an accounting's except where the 
obligation to such creditor is merely contractual 
and not fiduciarj’.^s Where there has been a m.s- 
apphcation, the creditor may recover :n an action at 
law the amount of the fund which should have 
j been applied to his claim.^o The income of the 
i road may also be attached by a trustee process for 
operating expenses.Si 

Right to inspection of balance sheet. Where a 
railroad mortgage gives bondholders the right to 
inspect the company’s statement of earnings, inter¬ 
est, etc., the extent of their right depends on the 
reasonable intent of the language of the mort- 
gage;32 but in the absence of provision therefor 
bondholders have no right to such an mspection.33 

§ 311. Maturity, Pa 3 niaent, Satisfaction, Re¬ 
lease, or Discharge 

a. In general 

b. PajTiient before maturity 

c. Payment in medium other than money 

d. Surrender of evidence of indebted¬ 

ness 

e Release or discharge 
a. In General 

Payment of railroad bonds may be made on presen¬ 
tation to the issuing railroad or its fiscal agent. 

Payment of railroad bonds may be made on pres¬ 
entation to the issuing railroad or its fised agent^^ 
Bonds of a railroad company may be paid and dis¬ 
charged by the issuance and acceptance of new 
bonds®® and must, as to unsecured creditors, be 
deemed paid and canceled by such a substitution 
where the transaction would otherwise operate 
in fraud of their rights.®® Payment of railroad 
bonds must be made in currency which at the time 
of payment is legal tender.®^ 

V. Metropolitan 
Trust Co, 74 NTS 677, 67 App. 
Div. 616, 

51 C.J. p 883 note 22. 

33. N.T —Pronick v. Metropolitan 
Trust Co,, supra. 

34- U.S.—Mahoning Inv. Co, v Cen¬ 
tral Hanover Bank & Trust Co, D. 
O.N.T, SOPSupp. 849. 

35. US—Canada Southern R. Co. 
V. Gebhard, N.T., 3 S-Ct 363, 109 

U. S- 627, 26 LEd. 1020. 

36. U.S.—Chattanooga, eta, R. Ca 

V. Evans, Tenn., 66 F- 809, If C.C.A. 
116. 

51 C J. P 883 note 28. 

37- U.S.—In re Missouri Pac B. Co., 
D.GLMo.* 7 F.Supp. 1, amrnaed 55 75. 


Ohio—^Dayton, eta, R Co. v. Shoe¬ 
maker, 3 Ohxo CirCt. 473, 2 Ohio 
CirDec. 270., 

27- Ohio —^Liane v. Baughman, 17 
Ohio St 642, 93 AmD. 653. 

51 C.J. p 882 note 17. 

28. US—^New Tork Trust Co v. 
Mi<^igan Tract Co., DCLMich., 19$ 
F. 175. 

51C J. p 883 note 18. 

29- N T.—^Thomas v. New York, eta, 
R Co., 34 N.Bw 877, 189 N-Y. 163. 

30. U.S.—^U. S. V. Kansas Paa R. 
Co., C.C. K a n ., 26 F.Cas.No.15,505, 4 
Dill 367, reversed on other 
grounds 99 U.S. 455, 24 LEd. 289. 

3L Mass.~r^mith. v. Eastern R. Co., 
124 Mass. 154. ' 


32. NT—Pronick 
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Pa}’ 2 icnt of the amount due on an obligation by 
another than the debtor company, without intent to 
extinguish the obligation and without any belief 
on the part of the former holder that it is extin¬ 
guished, constitutes a purchase and not a pa 3 -ment 
or extinguishment ;3S and, where trustees under 
a mortgage executed by a railroad company pur¬ 
chase in their individual right a portion of its prop¬ 
erty at a foreclosure sale under a prior mortgage, 
their purchase cannot be treated as a payment of 
the mortgage on behalf of the company.39 An ofh- 
cer of a railroad company who advances money with 
the understanding that he should be subrogated 
to the rights of the creditor against the railroad 
will not, in the absence of an express agreement 
with the debtor or creditor, be entitled to subro¬ 
gation.^® 

Merger with stock. As a general rule the union 
in the same person of title to the stock and bonds 
of a railroad company does not work a merger 
thereof, \vhen none is intended and the interest of 
the mortgagee does not require it.^^ 

Acceleration, extension, and waiver of default. 
Although bonds are issued under a trust agreement 
giving the trustees the option to declare the prin¬ 
cipal due in case of default in the payment of in¬ 
terest, the holders of such bonds have no right so 
to accelerate the maturity thereof unless express¬ 
ly given such power.^2 a. provision in a trust deed 
authorizing bondholders to waive any default un¬ 
der its provisions does not authorize the waiver of 
payment of interest or interest coupons when due. 


or an extension of the time of payment thereof,^® 
except where expressly otherwise provided,but 
only a waiver of the power to declare the princi¬ 
pal due under an acceleration clause nor does it 
1 authorize the %\-aiver of an anticipated default.'*® 
j Where such power to waive defaults is exercisable 
1 by a specified majority of the bondholders, it must 
j be strictly exercised in order to be binding on the 
■ minorit}",*^ and an agreement by the required ma¬ 
jority which does not purport to be binding on oth- 
I er bondholders, and which amounts only to an ar- 
j rangement bet^vveen the parties, is not effectual as 
1 a waiver.**® 
j 

I b. Payment before Maturity 

1 

Holders of bonds of a railroad company are not 
1 required, in the absence of a provision therefor In their 
4 bonds or in the trust deed under which such bonds were 
I issued, to accept payment of the amount thereof before 
! maturity. 

Holders of bonds of a railroad company are not 
required, in the absence of a provision therefor m 
their bonds or in the trust deed under which such 
bonds were issued, to accept payment of the amount 
thereof before maturity,*® and a statute, the effect 
of which IS to make a mortgage debt become due 
before the time fixed in the mortgage, is uncon¬ 
stitutional and cannot be enforced.®® 

a Payment in Medium Other than Money 

Where a railroad company's promise to pay bonds 
or their interest Is In the alternative, to pay either In 
money or some other medium of payment, the company 
has an option when payment faffs due to pay money or 
to pay its equivalent in the other medium specified. 


Ct. 407, 294 U.S. 240, 79 Lt.Ed 886, 

95 AluB. 1352. 

SaymeiLt in gold coin 

Gold clauses in railroad bonds is¬ 
sued respectively in 1903 and 1930 
were not contracts for payment in 
«old com as a commodity or in bul¬ 
lion, but were contracts for payment 
of money intended to afford definite 
standard or measure of value and 
thus to protect against depreciation 
of currency and against discharge of 
obligations by payment of lesser val¬ 
ue than prescribed, and such con¬ 
tracts were not repugnant to federal 
law when made*—-Norman v. Balti¬ 
more & O. R. Co., N.T., 65 sot 407, 
294 U.S. 240, 79 U Bd. 885, 95 AXJEt 
1352—^U. S. V. Bankers' Trust Co, 
N.T., 65 S.Ct 407, 294 U.a 240, 79 
XxBd. 885, 96 A.XxR. £862. 

d& U.S.—-Sjetchum v. Z>ancan, Ala., 

96 U a 659, 24 L.Bd. 868. 

aa Mjich.—(Gnggs V. Detroit, et<&« 
R. Co., 10 Mich, U7. 

40. N.J.—Receivers of Hew Jersey 
Midland R. Co. V. Wortendyke» $7 
N-XBo- 66a 


[ Persons acting In representative, | 
fiduciary, or official capacity as en- | 
titled to subrogation generally see | 
Subrogation §6 25-30, also 60 CJ. j 
p 782 note 98-p 786 note 80- j 

141. Mich —^Ten Eyck v. Pontiac, | 
I etc, R. Co, 72 NW 362, 114 Mich- 1 

I I 

j 48, N.T.—-“Watson v. Chicago, etc,, | 
I B Co., 158 NT.S. 293, 90 Misc. 388, 
affirmed 155 N-T.S. 808, 169 App 
Div, 663—Neldert v Chicago, etc., 
R. Co.* 153 N.T.S. 658, 89 Miae. 
282, affirmed 155 N.T.a 818, 169 
App.Div, 677. 
dttralative power 
Where the remedies given the 
trustees were expressly declared to 
be cumulative^ a bondholder, in the 
absence of an express provision to, 
the contrary, could declare the bonds 
due In the event of default, and, un¬ 
der such ctrcumstances, the bond¬ 
holder was entitled to use the bonds 
as a set-off against debts owed the 
t8Lilroad.—^Lfowden v. Xowa>Des 
Moines Nat Bank 8b Trust Co., XXC 
Iowa, 10 F.Bupp. 430, affiimed, C.CJL, 
loVa-Des Moines Nat. Bank & Trust 


!Co. V. liowden, 84 F.2d 856, certiorari 
denied 57 S Ct 109. 299 U.S. 584, 81 
Ii.Ed- 430, and modification denied, 
CCLA, 86 F2d 378 

43- Utah.—Meissner v. Ogden, etc., 
R Co, 233 P. 669. 65 Utah 1. 

44. N.T—^McClelland v. Norfolk 
Southern R Co., 18 NE. 237, 110 N. 
T. 469. 6 Am S R. 397. 1 U R A 299. 

45. Utah.—^Meissner v. Ogden, etc, 
R Co, 233 P. 569, 65 Utah 1. 

46. N.T.—McClelland v. Norfolk 
Southern R Co., 18 NE 237, 110 
N.T. 469, 6 Am-SR 397, 1 URA 
299. 

510.J. p 883 note 38: 

47. Utah.—Meissner v. Ogden, etc., 
R Co., 238 P. 569, 65 Utah 1 

4& Utah.—Meissner v. Ogden, eta, 
R Co., supra. 

49. U S.—Chicago, etc, R Co. v. 
Pyne, CON.T., 30 F. 86. 

N.T.r-Miescmri, eta, R Co v. Un¬ 
ion Trust Co, 51 NE. 309, 156 N. 
T. 592 

50. N.J.—Randolph v. Middleton, 26 
NJr.Eq 643. 
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Where a railroad company’s promise to bonds 
or their interest is in the alternative, to pay either 
in money or in some other medium of payment, such 
as scrip, the company has an option when pajTnent 
falls due to pay money or to pay its equivalent in 
the other medium specihed^i unless its right to ex¬ 
ercise such option has been waived.52 When the 
time for payment has passed, however, without 
pa>Tnent having been m?de, the company's option 
IS lost and the promisee becomes entitled to re¬ 
ceive payment in money ;53 and the fact that he 
has accepted another medium for past pajmients 
does not amount to a waiver of such right.54 

d. Surrender of Evidence of Indebtedness 

Except where otherwise provided by the terms of a 
bond or other obligation of a railroad company, the 
surrender and delivery to the company of the evidence 
of indebtedness is not a prerequisite to the right to re¬ 
ceive payment of the amount due thereon. 

Except where otherwise provided hy the terms 
of a bond or other obligation of a railroad com¬ 
pany, the surrender and delivery to the company 
of the evidence of indebtedness is not a prerequisite 
to the right to receive payment of the amount due 
thereon.®5 So a railroad contractor who has ne¬ 
gotiated notes received in part payment of his 
claim IS not first required to take up such notes be¬ 
fore obtaining a judgment and lien for his services, 
but the judgment may provide for their pa^-ment 
out of the sum allowed.®® 

a Release or Discharge 

A claim against a railroad company or a lien on its 


property may be released or discharged by any subse¬ 
quent agreement between claimant and the company 
which shows an intention to adjust all existing contro¬ 
versies between the parties a.id mutually to re.ease ali 
existing obligations and liabilities. 

A claim against a railroad company or a hen 
on its property may be released or discharged bv 
any subsequent agreement between claimant and 
the company which shows an intention to adjust 
all existing controversies between the parties and 
mutually to release all existing obligations and lia¬ 
bilities ;®7 but a mere change in the form of a 
mortgage debt, such as the substitution of new 
bonds for those originally secured, does not extin¬ 
guish or affect the lien.®® Where a railroad com¬ 
pany pledges its owm bonds as security for a debt, 
payment of the debt discharges the bonds.®® The 
purchase of its bonds by a railroad company from 
the trustee before maturity and the pledge of them 
pursuant to a plan showing an intention to keep 
them alive will not constitute an extinguishment of 
such bonds.®® 

A court of equity may compel the trustees under 
railroad mortgage indentures to release a portion 
of the track or other property from mortgage 
liens,®^ as where a radical change in the situation 
occurred since the trust indentures were executed, 
or where the liability of the land for taxes might 
be expanded.®® The bondholders must be suffi¬ 
ciently represented in such proceeding,®^ as by a 
protective committee,®® and the trustees and a sin¬ 
gle bondholder under each mortgage indenture are 
insufficient representation.®® A lien on the property 
and franchises of a railroad company will not be 


51. U.S—Texas, etc, R Co. v Mar- 
lor, XT, 8 set. 311, 123 U.S 687, 
SlIiEd 303 

52. U S.—^Dubuque, etc., B. Co v. 
Pierson, Iowa, 70 P. 303, 17 C.C.A, 
401. 

51 C J p 884 note 44. 

53. U.S.—Texas, etc., B. Co. v lilar- 
lor, K T., 8 S Gt. 311, 123 U.S. 687. 
31 L. Eld. 303. 

Utah —^Sdeissneir v. Og^len, etc., B. 
Co, 233 F. 569, 65 Utah 1. 

54. U.S.—Texas, etc, R. Co, v. Mar- 
lor, NT, 8 set. 311, 123 U.S 687, 
31 UEId. 303 

55. U.S—Barry v. Missouri, etc, R. 
Co. C.CJMT., 27 P. 1. 

56. Tenn.—rMcDonald v. Charleston, 
etc, E. Co., 24 S.W. 262, 93 Tenn. 
281. 

57. U.S—Stewart v, Hoyt, Wis., 4 
S.Ct 519, 111 US. 373» 28 XuEd. 
461. 

51CJ. P 884 note 61. 

SnbstitntloiL of security 
Secretary of the treasury and In- j 


terstate commerce commission were 
held authorized to consent to substi¬ 
tution of security for grovemment 
loan to railroad—New Tork Trust 
Co. V. Vir&ima Iron, Coal & Coke 
Co, CCAGa., 46 P2d 248. 

58. U S —Mowry v. Farmers* L & 
T. Co. Wis, 76 p. 38, 22 CC.A. 52. 

I 51 C.J. p 884 note 52. 

i 59- Ill.—Galena, etc, R, Co. v. Stahl, 
103 Ill. 67, 

60. By.—^Fidelity & Columbia Trust 
Co, T. Louisville By. Co., 81 S.W. 
2d 896, 268 Ky. 817. 

61. U S —Central R Co of New 
Jersey v. Central Hanover Bank & 
Trust Co, DCN.T, 29 P.Supp 826 
—^T, J Moss Tie Co. v. Wabash 
Ry Co, DCN.T., 11 P.Supp 277. 

Order of public eouvenleuee ne¬ 
cessity 

In determimnsT whether trustees 
should release portion of tracks from 
mort^^e lien, court is not bound by 
order of public convenience and ne¬ 
cessity made by interstate commerce 
commission authonzing^ abandon¬ 
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ment of tracks in question —T. J. 
Moss Tie Co v Wabash Ry. Co, su- 
pra. 

Remedy of trustees 

The trustees may at any time ap¬ 
ply to the court for further relief by 
securing^ a supplemental indenture 
covering: easement which railroad 
would acquire in lieu of tracks aban¬ 
doned—^T J. Moss Tie Co v. Wa¬ 
bash Ry. Co, supra. 

62. U.S—T. J. Moss Tie Co. v. Wa¬ 
bash Ry Co, supra. 

63. US —Central R. Co. of New Jer¬ 
sey V. Central Hanover Bank & 
Trust Co, DCN.T, 29 PSupp. 
826. 

64k U.S.—Central R. Co. of New Jer¬ 
sey V. Central Hanover Bank & 
Trust Co., supra—T. J. Moss Tie 
Oo. V. Wabash Ry. Co, D.CJN'T.,. 
11 P.Supp, 277. 

65k U S.—^T. J. Moss Tie Co. v. W»^ 
bash Ry. Co, supra. 

66 . TIT S —^T. J Moss Tie Co. ▼. Wk.- 
bash Ry Co, supra. 
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discharged by a judicial sale, in a suit to foreclose 
a superior lien, unless the junior lienholder has 
been made a party to the proceeding and a decree 
entered against him providing that his hen shall be 
discharged by the sale-®^ 

§ 312. Actions on Bonds and Coupons 
a. In general 
b- Conditions precedent 
c. Parties 

d Pleadmg and evidence 

a. In (^neral 

The holder of unpaid bands or interest coupons of a | 
railroad company ordinarily may sue in assumpsit for , 
the amount due thereon. 

The holder of unpaid bonds or interest coupons 
of a railroad company ordinarily may sue in as- j 
sumpsit for the amount due thereon,notwith¬ 
standing a majority in interest of the holders of 
bonds of the same class have consented to waive 
their rights under the mortgage securing the 
bonds,®® and such right to sue is not affected by 
remedies provided in the mortgage^O unless the 
provisions of the mortgage or of a statute exclude 
it in express terms or by necessary implication.^^ 

A holder of unpaid coupons is not estopped to re¬ 
cover on them by mere delay after the making of 
an agreement by other holders to surrender their 
coupons on condition that the company use the 
funds otherwise applicable thereto for improving 
its road,'^2 although he knew that the company 
was so applying such funds.^® 

The requirements of statutes as to process and 
notice to defendant must be met.74 In at least one 
jurisdiction, in order to render a foreign railroad 


, company amenable to personal service, it must be 
doing business in the state,and it is not doing 
. business in the state where its lines and properties 
! are located outside the state and it merely main- 
' tains an advertising and information agency in 
j the state."® 

I Enforccvdcnt of judgment A judgment rendered 
in an action against a railroad company on a bond 
or interest coupon can be enforced only against 
property of the company not covered by the mort¬ 
gage securing the bond."^ 

b. OonditioBB Precedent 

A railroad company cannot take advantage of the 
nonperformance of conditions precedent prescribed by the 
bonds or by statute where the nonperformance Is caused 
by its own wrong. 

WTiile conditions precedent to the right to bring 
action against a railroad company on its bonds or 
other obligations are sometimes prescribed thereby 
or by statute, the company cannot take advantage 
of a nonperformance of such conditions caused by 
its own wrong;"® and it has been held that, where 
a condition is only for the benefit of the bondhold¬ 
ers, a holder of nearly all of the bonds outstanding 
may bring an action without complying therewith."® 
The indenture may provide that a suit by bondhold¬ 
ers cannot be brought unless the holders of a cer¬ 
tain per cent of the bonds request the trustee to 
proceed,®® and are thereby bound by the judgment 
of the trustee as to whether to resort to courts 
unless the specified per cent elect to request the 
trustee to proceed.®^ If the trustee acts in bad 
faith or declines to act at all, the bondholders are 
not bound by the restrictions in the indenture, 
and may bring a derivative action in the right of 
the trustee.®® 


67- Pa.—^Fidelity Title, etc., Co. v 
Schenley Park, etc., B. Co, 42 A 
140, 189 Pa 363, 69 Am S.R. 815 

68 - US —Manning: v. Norfolk 

Southern R, Co, CCVa, 29 P 838. 

Pa—^Ritter v Conshohockeu R. Co, 
11 Pa.Dist. 703. 

69- US —^Manninsr v. Norfolk 

Southern R, Co., CCVa, 29 P. 
838. 

7a U.S.—^Miannin^ v. Norfolk 

Southern R. Co, supra. 

Pa—^Philadelphia, eta, R. Co. v. 
Johnson, 64 Pa. 127. 

71m U.S.—©r parte New York Daui- 
table Trust Co., Cal., 231 P. 671, 
145 aOA. 4B7. 

51 C J. p 884 note 59. 

7a. Utalu-^Melssner Ogden, etc,, 
R. Co., 233 P. 669, 66 Utah 1. 

7S. Utah—Meissner v. Ogden* etc.* 
B- Co^ supra. 


74. Mo—State ex re!. Ferrocamles 
Nacionales De Mexico v. Rutledge, 
56 SW.2d 28, 331 Mo 1015, 85 A- 
L R. 1376, certiorari denied Per- 
rocamles Nacionales De Mexico 
V. Rutledge, 53 S.Ct 689, 289 US. 
746, 77 L.Ed 1492. 

76- Mo.—State ex rel Ferrocamles 
Nacionales De Mexico v. Rutledga 
supra. 

76. Mo—State ex rel Perrocarriles 
Namonales De Mexico v. Rutledge, 
supra. 

77 . Pa.—^SCcDougalX v. Hcmtmgdon, 
etCn R, eta, Co., 143 A. 574, 294 Pa. 
163—Ritter v. CozuAc&ocken R. 
Co., 11 Pa.Dtet. 763. 

78. Tex.—Gkilf, eta, R. Co. v. Wind¬ 
er. 63 S.W. 1643, 26 Tfex.Clv.App 
263. 

61 CLJ. p 385 note 63, 

79. N.Tv—Buel v, Baltimore^ eta, 
B. Oo., 53 N.Y.S. 749, 24 Mlsa 64«. 

825 


SO, N.T.—Campbell v. Hudson & M. 

R. Co, 102 N.Y.S2d 878, 278 App. 
Div 731, appeal granted 103 N.Y. 

S. 2d 1012, 278 App Div. 696. 

81. N.Y.—Campbell v. Hudson & M. 
B. Ca, supra. 

82. N.T.—Campbell ▼. Hudson & 
M R. Co., supra. 

83. N.Y.—CampbeU v. Hudson & M. 
B. Co, supra. 

Xnutee urging granting of relief 
In minority bondholders' action to 
compel specific x>erformance of cove¬ 
nants In railroad mortgage inden¬ 
ture, where complaint alleged that 
trustee had notified railroad that 
bondholders* committee had demand¬ 
ed that covenants be performed, and 
trustee in answer alleged that It re¬ 
frained ftom demanding dismissal 
of complaint, pleadings as a whole 
showed eompUaiice with provision 
of Indenture requiring three months' 
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Dcmajid. Except where required by the terms 
of a bond, the mortgage tinder w'hich it was issued, 
or a statute,-*^ a demand of pat’inent is not a con¬ 
dition precedent to the right to bring action there- 
for.^5 Where a demand is required to be made on 
a particular officer of the company, a demand 
on any other officer is insufficient.^® 

c. Parties 

Other creditors or obligees of the company are not 
necessary parties to an action on a bond or coupon of 
the railroad company. 

Other creditors or obligees of the company are 
not necessary parties to an action on a bond or cou¬ 
pon of a railroad company,®^ but a creditor not 
made a party thereto is not bound by any determi¬ 
nation therein as to the relative priorities of the 
respective claims.®® An assignee of railroad bonds, 
to whom the bonds have not been delivered, is a 
proper party to an action on the bonds by the as¬ 
signor,®® but not a necessary one,®® unless the debt¬ 
or company has some legal defense against the 
assignee alone.®^ 

Interveners. Persons who are not necessary par¬ 
ties may be entitled to intervene in the action,®2 
provided, where the right to intervene is governed 
by statute, such claimants are authorized by the 
statute to avail themselves of the remedy.®® 

d. Pleading and Evidence 

In the absence of a statute providing otherwise, the 
rules relating to pleadings and evidence In other civil 
actions apply to actions on obligations of railroad com¬ 
panies. 

Except as modified by special statute, the rules 
relating to pleadings in other civil actions apply to 


actions on obligations of railroad companies,®-* 
A petition in an action on a bond issued by a rail¬ 
road company must set forth facts sufficient to show 
that the bond was issued for an authorized pur¬ 
pose,®® but need not allege that the issuance of such 
bond was necessary.®® The statement of a mere 
conclusion of the pleader is insufficient.®^ Where 
the cause of action is founded on an act of an offi¬ 
cer of the company not within his ordinary au¬ 
thority, either express authority conferred by the 
board of directors to do the act, or ratification 
thereof, or estoppel to deny his authority, must 
be pleaded.®® A petition of intervention must set 
forth all the facts necessary to show a right to 
the relief sought.®® A demurrer to a petition claim¬ 
ing a preference should be overruled where any 
item on which the claim is founded is entitled to 
priority.! 

Evidence and burden of proof. Immaterial and 
irrelevant evidence is inadmissible in actions 
against railroad companies on their bonds or other 
obligations.® Where a bond or other obligation is 
valid on its face, the burden of proving its invalidity 
is on one asserting itbut where a statute requires 
the securities of railroad companies, with certain 
exceptions, to be approved by the railroad commis¬ 
sion, the burden is on the company to show that it 
is one of the class excepted from the operation of 
the statute.** 

§ 313. Enforcement of Claims against Prop¬ 
erty 

Where a remedy by the levy of attachment or execu¬ 
tion on the property of a railroad company is not avail¬ 
able, the proper mode of enforcing payment of a claim 


written notice from trustee of de¬ 
fault in performance of covenants.— 
Campbell v. Hudson & M. R. Go., su¬ 
pra. 

8 ^ Oa.—^Mason v. Cooper, 19 Ga. 
543. 

SSw U.S.—'Texas, eta, H. Co. v. Kax- 
lor, N.T„ 8 S-Ct. 311, 133 U.S. 687, 
81 I*Bd. 303. 

Ind.—^Fer^uson v. Despo, 34 N E. 676, 
8 IndJLppu 623. 

8 S. Ga.—ACason v. Cooper, 19 Ga. 
643. 

S7. Obfo.—^Farmers* L. & T. Co v. 
Cincinnati, eta, R. Co, 10 Ohio 
Dec, Reprint, 481, 21 CinaLBul. 
276—Carey v. Fjttsburgr, etc, B. 
Co.p 2 Ohio Deo, Reprint, 86, 1 
West.l4.Month. 388. 

Olaa--^FanaEiers' 4b T. Co. v. 
dnoinnati, eta, R. Cow, 10 Ohio 
Deo^ Reprint; 481, 21 QlnaLJBul.; 

8 S« Ter^TexJas Western R. Co. v*: 
Gentry, 8 S.W. 38. 69 Tex. M6. | 


90. Tex.—^Texas Western R. Co. v. 
Gentry, supra. 

91- Tex.—^Texas Western R. Co. v. 
Gentry, supra. 

92. Ohio.—Carey v. Pittsburgh, eta, 
R. Co, 3 Ohio Dea, Reprint, 85, 1 
West.D.Month 338. 

: 61 C J. P 885 note 76. 

93- Tex.—Gulf, eta, R. Co v. Wind¬ 
er, 63 S.W. 1043, 26 Tex.CiY.App. 
263. 

94. Eleadlugs am a> whole held to 
show oomplianoe with provision of 
indenture requiring three months* 
written notice ffdm trustee of de¬ 
fault in performance of oovenants — 
Campbell v. Hudson 4b hL R. Co., 102 
3Sr.X-S.3d 878, 378 AppJ>iv, 731, ap¬ 
peal granted 103 lSr.Tj&2d 1012, 278 
AppJDlv. 696- 

9& K.Y.—^Miller v. Kdw Toi*, eta, 
R- Oa* 8 AhbJPr. 431* .18 HowJ>r, 
374. 
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96. N.T.—^Hiller v. New YorJk, etc, 
R. Co, supra. 

97. U.S—Veatch v. American D 4b 
T. Co, Colo., 79 F. 471, 25 CCA. 
39. 

98- Tex.—^Midland, etc, R. Co. v. 
Midland Mercantile Co, CivApp, 
216 S.W. 627. 

99. U.S-—Grand Trunk R. Co. v. 
Central Vermont R. Co, C.C Vt., 91 

P. 661. 

1. Wcush —^Bellingliam 3Say Impr- 

Co. V. 3?airhaven* eta, R. K!o., 49 P* 
614, 17 Wash. 871. ’ 

2. Ala.—Alabama City, eta, R. Co. 
V. Avenue Benlc, eta, Oa* 87 So- 
196, 204 Ala. 602-—Alabama City, 
eta, R. Co. V. Eyla 97 Sa 191, 264 
Ala. 597. 

8. N.X.—Nichols V. Maser 94 N.T. 
160. 

4- Tex.—'Davis ▼. Watertown NaA, 
, Bank, CivA.pp, 178 593. 
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IS to bring the company and Its creditors Into chancery . 
where the funds and earnings of the road may be dis- ^ 
tributed equitably among the claimants. t 

Where a remedy by the levy of attachment or ex- ' 
ecution on the property of a railroad company is ' 
not available, the proper mode of enforcing pay- ! 
ment of a claim is to bring the company and its i 
creditors into chancery where the funds and earn- ! 
ings of the road may be distributed equitably among 
the claimants 5 In such a proceeding a judgment i 
creditor may subject the property of the company, ! 
or its interest therein, to the payment of his judg- j 
ment® ) 

As a general rule a creditor at larp or before | 
judgment cannot proceed by a creditor's bill to ; 
reach assets of a railroad company, even if there | 
is nothing liable to attachment or execution:'^ but, j 
where a creditor is entitled to payment out of spe- j 


cific property or fund, a petition in the nature of 
a creditor's bill may be maintained without judg¬ 
ment first obtained,® and suit will he to enjoin a di¬ 
version or misapplication of such fund or property.® 
In such a case a creditor may proceed for himself 
without making other creditors parties to his suitA® 
Where a holder of unpaid coupons which have ac¬ 
cumulated by reason of a deficiency of the earnings 
applicable thereto sues in equity on some of the 
bonds for an acconnting and afterward sues at law 
to recover on coupons attached to other bonds of 
the same issue, he is entitled to an accounting in 
the equity suit not merely for earnings prior to the 
commencement of such suit, but also for all earn¬ 
ings received thereafter until the accounts are stat- 
ed,ii and the law action on the coupons should 
be stayed as plaintifFs rights can be protected in the 
equity suit.i2 


B. PORECLOSURE OP UENS AND iHIORTGAGES 


§ 314. Right to Foreclose 

a. In general 

b. Default in payment of principal or in¬ 

terest 

* 

a. Zh General 

The general rules applicable to the foreclosure of 
liens and mortgages regulate the right to foreclose a 
railroad Hen or mortgage except to the extent that spe¬ 
cial statutes may govern. 

Except in so far as it may be regulated by spe¬ 


cial statute,^3 the general rules applicable to the 
foreclosure of liens and mortgages govern the right 
to foreclose a railroad hen or a railroad mortgage.!^ 
Accordingly, in the absence of statutoiy restric¬ 
tions, a mortgage or trust deed may be foreclosed 
on the failure of the railroad to pay at the maturity 
of the debt.i® If the right to foreclose exists, the 
motive of the bondholder in purchasing the bonds 
and foreclosing is immaterial and, where a rail¬ 
road mortgage is indivisible, there can be but one 
foreclosure.^^ 


а. xr.S —Coe V Pennock, C-C Ohio, 
5 PCas No 2,942, affirmed 23 How. 
117, 16 L.Bd. 436- 

61 C J. p 885 note 98. 

Attachment see Attachment S 74. 

Enforcement of special assessments 
see Mumcipal Corporations $ 1584. 

Execution see Executions $ 35. 

б. Miss—Vicksburg:, etc, R. Co. v. 
McCutchen, 52 Miss. 645. 

61 CJT. p 886 note 99. 

7. Ohio.—Darst v. Pittsburgh, etc., 
R. Co., 3 Ohio Dec., Reprint, 199, 
4 Wkly.LuGaa, 377. 

8. Ohio.—^Darat v. Pittsburgh, etc, 
R. Ca, supra. 

Si N.T.—Weetjen v. St, Paul, eta, 
R. Co, 4 Hon 529. 

leu Ohio.—Daret v. Pittsburgh, btc, 
R. Co., 8 Ohio Deo, Reprint, 199, 4 
WkXyXuGax 377. 

61 aj. p 886 noth 5. 

Xl. IT.G.—Morgan v. Union' Plao. R. 
aON.X 11 B*. 

ISi U.S.—^Morgan T, Union Ac, R, 
Co., supra^ 


' 13. Tex.—^Austin, eta, R. Co. v. 

Daniels, 62 Tex. 70. 

51 C.J. p 889 note 66. 

14. N T.—Hollister v. Stewart, 19 
NB. 782, 111 N.T 644. 

51 C-J. p 889 note 67. 

Foreclosure of: 

Ltiens generally see Z^ens 9$ 18->22. 
Mechanics' liens see Mechanics' 
Liens §9 263-354. 

Corporate mortgages see Corpora¬ 
tions 9 1196 et sea. 

Mortgrages generally see Mortgag¬ 
es 8 492 et sea. 

15. Utah.—^Meissner v. Ogden, eta, 
R. Co., 233 P. 669, 65 Utah L 

61 C.J. P 889 note 70. 

Reorganization of railroads in equi¬ 
ty and under bankruptcy act see 
infra $ 839 and Bankruptcy 8§ 831- 
962. 

RbttatOEiiitt statutes 

Cl) Statute imposing a moraton- 
tun on right to forecdose mortgage 
on real property was applicable to a 
trust indenture mortgage given by 
railroad oorporation covering ' its 
realty, franchisaa reniH pvofiha loll¬ 
ing stock and siftervaoQroJh^ 
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erty.—^Delaware & Hudson Co. v. 
Utica, C. & B. R. Co, 21 N.T.S.Sd 410. 
174 Misa 403, affirmed 30 N.T S 2d 
1012, 269 AppJ[>iv, 969, appeal grant¬ 
ed 21 N.T.S.2d 393, 259 App Div. 986. 

(2) An indebtedness of a railroad 
was "contracted for simultaneously 
with mortgrage" within meaning of 
mortgage moratorium statute pro¬ 
hibiting during emergency actions on 
indebtedness if Indebtedness origi¬ 
nated or was originally contracted 
for simultaneously with the mort- 
[gage and is secured solely by the 
mortgage, where proceeds of mort¬ 
gage bond issue were used to retire 
a previous bond issue, but mortgage 
did not secure former bonds.—Dela¬ 
ware & Hudson Co V, Utica, CX 5k B. 
R. Co, supra. 

(3) Moratorium statutes general¬ 
ly see Mortgages 99 $65. 84S b. 

10W NJr.—MoBhdden v. Mays' Land¬ 
ing, eta, R. Co., 32 A. 932, 49 N.J. 
Eq. 176. 

Improper motive ms defense see in¬ 
fra 9 818. 

17. CoQD—Gates ▼. Boston, eta, R. 
Co., 6 A. 69$, 58 Conn. 333. 
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The prior foreclosure of a mortgage of railroad 
property securing railroad bonds also collaterally 
secured by trust deeds given by various parties is 
not a prerequisite to the foreclosure of such trust 
deeds, where it would be useless and nothing would 
be realized therefrom.^® 

b. Default in Dayment of Principal or Interest 

A mortgage given to secure the payment of rail¬ 
road bonds and interest coupons ordinarily may be fore¬ 
closed immediately on default in the payment of any 
Installment of pnncfpal or interest. 

On the mortgagee’s compliance with its provi¬ 
sion,in the absence of statutory restrictions, a 
mortgage given to secure the payment of railroad 
bonds and interest coupons ordinarily may be fore¬ 
closed immediately on default in the payment of 
any installment of principal or interest,to the ex¬ 
tent of the installments which are due and unpaid,^! 
especially where, by the terms of the mortgage, pro¬ 
ceedings for the collection of interest by ordinary 
judgment and execution at law are forbidden, 
and although the mortgage fails to provide express¬ 
ly therefor.23 This right immediately to institute 
foreclosure proceedings for the payment of interest 
19 not affected by provisions in the mortgage for 
cumulative remedies.^^ Where the railroad com¬ 
pany is hopelessly insolvent, a railroad mortgage 
may sometimes be foreclosed before there has been 
any default.^® 

Where the mortgage provides that the principal 
shall become due for purposes of foreclosure on 
a default in interest continuing for a specified time, 
the trustee may, on the default continuing for such 
length of time, proceed to the collection of the 
whole amount of principal and interest by a bill 


in equity without a formal declaration of the ma¬ 
turity' of such principal, unless the mortgage so re¬ 
quires 26 

Acceleration^ Wliere it is so provided in the 
mortgage, the entire debt may become due with a 
consequent right of foreclosure on default in the 
payment of interest,although such right may be 
waived, 26 but, where the statute authorizing the 
issuance of the mortgages definitely prohibits ma¬ 
turity before a fixed time, an acceleration clause 
in the mortgage is void.29 

§ 315. Persons Entitled to Foreclose 

a. In general 

b. Trustee under trust deed 

c. Bondholders 

a. In (xeneral 

A railroad mortgage ordinarily may be foreclosed by 
the legal holder of the mortgage or by the actual creditor. 

The right to proceed for the foreclosure of a 
railroad mortgage is ordinarily in the legal holder 
of the mortgage, the mortgagee,^*) or trustee, as 
discussed infra subdivision b of this section, or 
in the actual creditor, that is, the one who is the 
real and beneficial owner of the debt or obligation 
secured, and who is entitled to receive the money 
due.3i A pledgee of railroad bonds has a sufficient 
beneficial interest to ask for a foreclosure of the 
mortgage,32 regardless of the wishes of the nomi¬ 
nal mortgagee.33 

A guarantor of railroad mortgage bonds, who by 
the express terms of the mortgage, is to be subm- 
gated to all the rights of the mortgagees in re¬ 
spect of payments made by him, has a right to fore- 


18. Hi —Chicago, etc., Land Co v. 
Peck, 112 III. 408. 

19- US.—Pennsylvania Co. for Ins. 
on Lives, etc:;., v. Philadelphia, etc., 
R. Co, C.CPa., $9 P. 482. 

51 C.J. p 889 note 75. 

Foredofiore of mortgasre on default 
in payment of installment of prin- 
* cnpal or interest srsnerally see 
Mortsrages 5§ 495a)-496(6). 

80. N'T—Van Benthuysen v. Cen¬ 
tral New England, etc, R. Co., 17 
N.TS. 709, 62 Hun 627. 

51C J. p 889 note 76. 

Reorganization under bankruptcy act 
see Bankruptcy SS 881-962. 

3L N.T.—Long Island L. ft T, Co. 
V. Long* Island City, etc, R Co., 
82 N.YjS. 644, 85 App Dlv. 36, af¬ 
firmed 70 N.E 1102, 178 N T. 588. 

51 aj. p 889 note 77. 

88, U S.—^Pennsylvania L. Ins., etc, 
Ca V. Philadelphia, etc, R. Co., C. 
OPa., 69 F. 482. 


23. U.S—Central Trust Co. v. Tex¬ 
as, etc, R. Co., C.CMO., 23 P. 846, 

84. U.S.—^State Trust Co. v. Kansas 
City, etc, R Co, CC.Mo., 120 P. 
398 

51 C J. p 889 note 86. 

85- Tex,—^Mcllhenny v Binz, 13 S. 
W, 655, 80 Tex. 1, 26 Am S.R. 705. 

51 C J. p 890 note 81, 

25. U.S —^Morgan's Louisiana, etc, 
R. etc., Co V. Texas Cent. R Co, 
Tex, 11 sot, 61, 137 US. l71, 34 
LEd. 625 

87. Pa.—Northampton Trust Co. v. 
Northampton Tract, Co, 112 A^ 871, 
270 Pa. 199. 

Acceleration In mortgage foreclo¬ 
sures generally see Mortgages 65 
495(3)-495<6). 

8a N.T.—^Lyon t. New Tozk, etc., 
R. Cow, 13 K.T.St. 732, affirmed 14 
Daly 489, 15 N.T.St. 34a 

51 CJ. p 890 note 34. 

828 


89. U S —Howell V Western R. Co., 
N.C, 94 U S. 463, 24 LEd. 254. 

30. Conn—Boston, etc, Air Line R, 
Co. V Coffin, 50 Conn. 150- 

Persons entitled to foreclose: 

Corporate mortgages see Corpora¬ 
tions § 1202 

Mortgages generally see Mortgag¬ 
es §5 513-515. 

Reorganization under bankruptcy act 
see Bankruptcy §§ 881-962. 

31. Ky .—Sinking Fund Comrs. v. 
Northern Bank. 1 Mete. 174. 

51 C J. p 890 note 90. 

Right of bondholders to foreclose see 
infra subdivision c of this section. 

32. Ky—Sinking Fund Comrs. v. 
Northern Bank, supra- 

Pa—Appeal of McCurdy, 65 Pa- 290 
Right of pledgee to foreclose mort- 
gage geneiraaiy see Pledges 6 70. 

33. Kyw—Sinking , Fund Comrs. T. 
Northern Bank, 1 Mete. 174. 
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dose for interest pa>Tnents made by him,34 and this i 
nght cannot be denied on the ground that, since he j 
would still remain bound on his guarantee, he would ! 
have the nght to further foreclosures for future 
payments.3^ 

Mechanics' hen. The right to foreclose a me- j 
chanics' hen is in the holder of the legal title or 
beneficial interest.36 

b. Trustee imder Trust Deed 

A trustee under a railroad mortgage ordinarily may 
institute foreclosure proceedings for a breach of con¬ 
ditions in the mortgage. 

A trustee under a railroad mortgage is ordinari¬ 
ly the proper party to mstitute foreclosure proceed¬ 
ings for a breach of conditions in the mortgage,37 
and in making a foredosure a large discretion is 
vested in him,38 and any limitations on his power 
to institute foreclosure proceedings should be stnet- 

ly construed.33 

Since, as discussed infra § 321, the bondholders 
are not necessary parties to a foreclosure pro¬ 
ceeding by a trustee, they cannot control the ac¬ 
tion of the trustee as long as he is not guilty of 
misconduct,does not prove himself incompetent,^i 
or does not appear to have an adverse interest-'*^ 

A provision authorizing the trustee to refuse to 
institute foreclosure proceedings until properly in¬ 
demnified does not restrict or limit his rights in the 
matter of instituting suit^8 

WTiere a trustee's title has become divested, he 


has no right to represent the bondholders in fore¬ 
closure proceedings;*** and if some of the trus¬ 
tees refuse to act, a forec!osure suit may he pros¬ 
ecuted by the remaining trustee or trustees,"*5 and 
those refusing to act may be made defendants.**® 

WTiere one of several trustees dies, the surviiung 
trustee or trustees may maintain the suit,^^ and, 
although a suit commenced by several trustees does 
not abate on the death of one, it must be postponed 
until the vacancj' is filled.**8 

Request of bondholders. Frequently the mort¬ 
gage or trust deed contains provisions making the 
trustees* right to foreclose dependent on a request 
by a specified number or percentage of the bond¬ 
holders,*® yet, where the mortgagor is permitted 
to remain in possession, the trustee’s right of fore¬ 
closure for an unpaid installment of pnncipal or 
interest is not affected by a further provision that, 
on default in the pa}'ment of interest for a specified 
time, it should be the duty of the trustee to enforce 
the rights of the bondholders on the request of a 
specified number or percentage of the bondholders, 
although such request has not been made,®® since 
such request is necessary only where the trustee 
wishes to proceed to foreclose or take possession 
\rithout the intervention of any court,®^ or where 
the bondholders wish to coerce the trustee to pro¬ 
ceed by a foreclosure action.®^ So a provision 
authorizing a majonty of the bondholders on de¬ 
fault to notify the trustee to take no further steps 
to sell the property until another default refers 
merely to a summary sale by the trustee alone, and 


34. us—^Dows V Chicago, etc, R, 
Co. CCIowa, 7 PCasNo 4,048, af¬ 
firmed Muller V. Downs, 94 17 S, 
444, 24 LEd. 207. 

35- US — ^Dows V. Chicago, etc , R, 
Co, C aiowa, 7 P Cas No 4,048. af¬ 
firmed Muller V. Downs, 94 U.S 
444, 24 LEd 207. 

38. Wis —^Matzewitz v. Wisconsin 
Cent. R- Co., 123 N.W. 123U 140 Wis 
643. 

51 C J. p 890 note 92. 

Persons entitled to enforce mechan¬ 
ics* lien generally see Mechames' 
Diens S 278. 

37- Ohio.—Citizens Sav., etc., Co. v. 
Cincinnati, etc.. Tract Co., 140 N. 
E. 280, 106 Ohio St. 577. 

51 G.X p 890 note 99- 

Rights, duties, and liabilities of trus¬ 
tees see supra 5 293. 

88. N.T.—^Farmers D A T. Oo. v- 
New Tork, etc., R. Co., 94 N.Y.8. 
928. 

61 C J. p '890 note 1. 

Method of forecUMSUre see ittfSca f 
SIT. 


39. U S —Guaranty Trust, etc, Co 
V. Green Cove Springs, etc, R. 
Co, Fla, 11 S CL 512. 129 U.S. 107. 
35 Li Ed 116—^Farmers D & T Co 
V. Chicago, eta, R. Co, CC.I1L, 61 
F 643 

40. U S.—^Investment Registry v 
Chicago, eta, R. Co, DCWis,, 213 
F. 492, appeal dismissed 225 F. 
1022, 140C.CA. 668. 

51 0 J. P 890 note 4. 

41* Ky.—^Phillips v. Southern Div., 
etc, R Co, 60 S.W. 941, 110 By 
33, 22 KyXi. 1530. 

4ft. U S —Investment Registry v, 
Chicago, eta. Electric B. Co., D.G 
Wis, 213 F. 492, pppeal dismissed 
225 F 1022, 104 0.aA. 66X 
61 C.J. p 890 note 8. 

43. Ejr —^Phillips V. Southern Div. 
Cbe8ai>eake, etc., R. Co, 60 S.W- 
941, 110 Sy- 88, 22 Ey.R 15301. 

44. U.S.—Barnes v. Ohlcagd, eta, R. 
Co, Wis., 7 S-Ct. 1043, 122 UjS. 1, 
30 ImEA 1128. 

46. Ky.—^Phillips T. Southern Div, 
Chesapeake, etc, R. Co., 30 S^W, 
941, 110 Ky. 33, 22 KyX. 1530. " 

S29 


48; Ky—^Phillips V. Southern Div. 

Chesapeake, etc, R Co., supra. 

47- Ky.—^Phillips v. Southern Div. 

Chesapeake, etc, R Co, supra. 

51 C X P 891 note 11 
4B. Mass—Shaw v. Norfolk County 
R Co., 5 Gray 162. 

Abatement on death of one of several 
trustees see Abatement and Re¬ 
vival S 121. 

49. Minn—Seibert v Minneapolis, 
etc., R Co, 63 N.W. 1134, 52 Minn. 
148, 38 AZXI.SR 530, 20 DRA. 535. 

51 C.X p 891 note 14. 

50. N.T.—LK>ng Island D & T- Co. 
V. Liong Island City, eta, R Co., 82 
N.T.S. 644, 85 App.lMv. 36, aflarmed 
70 NE. 1102, 178 N.T. 588. 

51 Q.J. p 891 note 15- 

51. U.S.—Morgan's lionislana, eta, 
R., etc, Co. V. Texas Cent, R Co.. 
Tex., 11 set. 61, 187 U.S. 171, 34 
tML 625. 

68. N.T.—Farmers* RAT. Co. v. 
New Tork, eta, R Co, 28 N.YS. 
933, 78 Hun 213, reversed on other 
grounds 44 N.B. 1043, 150 NT. 410, 
55 AmRR 689, 34 DR A. 76. 
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a suit to foreclose may be maintained notwith¬ 
standing the opposition of the majority.®® 

e. Bondholdeis 

Proceedings to foreclose a railroad mortgage may 
be instituted by a bondholder for himself and others 
where the trustee unreasonably neglects or refuses to 
do so or where the trustees are dead. 

Bondholders ordinarilj" may proceed against the 
mortgaged property of a railroad only through the 
trustee,5^ and a provision in a railroad mortgage 
that there shall be a request by a certain num¬ 
ber or percentage of the bondholders to the trustee 
to institute the foreclosure proceedings before a 
bondholder may institute a foreclosure suit should 
be strictly complied with,55 unless it appears that 
such compliance is impossible^® or that the trus¬ 
tees’ interests are antagonistic.57 

Nevertheless, foreclosure proceedings may be in¬ 
stituted by a bondholder, or any other beneficiary, 
for himself and others where the trustee unreason¬ 
ably neglects or refuses to do so,58 or where the 
trustees are dead.59 Such a hill should ordinarily 
be filed against the company by one or more of the 
bondholders on behalf of themselves and all other 
bondholders similarly situated;®® but, in the ab¬ 
sence of any provision in the mortgage to the con¬ 
trary, the default may be taken advantage of by 
the holder of a single bond or coupon®^ without 
the consent of the others,®^ if there are several 
successive mortgages, and complainants hold bonds 
secured by each mortgage, the bill may be filed on 
behalf of themselves and all the bondholders un¬ 
der each mortgage-®® Since, a power of sale given 
to a trustee is only a cumulative remedy, as con¬ 


sidered infra § 317, it does not deprive the bond¬ 
holders of the right to foreclose,®^ If complain¬ 
ants to a bill of foreclosure to which the trustee 
has been made defendant elect to dismiss the bill as 
to the trustee, the court has the discretion to al^ow 
the trustee to file a bill for the benefit of all the 
bondholders.®® 

Where a trustee has properly instituted a fore¬ 
closure suit, a bondholder cannot prosecute an in¬ 
dependent suit of foreclosure, but can onl^* be 
heard for his individual rights by coming into 
the trustee’s pending suit,®® and, where some of 
the bondholders do not wish to foreclose, they 
may be allowed to purchase the bonds of those de¬ 
siring a foreclosure and pay all costs, and thereby 
stay the proceedings.®'^ 

§ 316* Foreclosure without Action 

Where the statute creating a lien or mortgage on 
railroad property for public aid granted to the railroad 
so provides, on default or breach of the conditions under 
which the aid was granted the proper officers may en¬ 
ter and sell the road m the prescribed manner. 

The foreclosure of a hen or mortgage on rail¬ 
road property for public aid granted to the rail¬ 
road is usually regulated by the statute under which 
such lien or mortgage is created.®® Under such 
statutes it is usually provided that, on default or 
breach of the conditions under which the aid was 
granted, the proper officers may enter and sell the 
road in the prescnbed manner,®® although a court 
of equity may interfere to restrain a sale of the 
railroad property where a sale under the circum¬ 
stances would be inequitable.*^® Under such stat¬ 
utes a sale cannot be made without preserving a 


53. tJ.S.—Toler v. East Tennessee, 
etc^ R. Go., C.C.Tenn, 67 F. 168. 

54. Pa.—Oominonwealth v. Susgue- 
hanna, etc, H Co., 15 A. 448, 122 
Pa 306, 1 L.RJL 226—Ritter v. 
Consbohocken R. Co, 11 Pa-DIst. 
703, 

Actions on bonds and couj>ons see su¬ 
pra S $12. 

Right of bondholders to foreclose 
mortgage generally see Mortgages 
S 513. 

55 . ntiUi,—^Meissner v. Ogden, etc., 
R. Co., 23$ P. 669, 65 Utah 1. 

51 CLJ, p 891 note 2L 

56. tJ.S.—Cochran v. Pittsburgh, 
etc, R. C50., OON.T.* 150 F. 68A . 

51 OJr. p 891 note 22. 

57. UjS.—C ochran v. Pittsburgh, 
etc. B. Co., CC.N.T., 150 F. 682— 
Mercantile Trust Co v. Iiamoille 
Valley R. Co, C.avt., 17 F.Cas.No. 
$.432. 16 Blatcbf. 324^ 

5& t7.Su—Lowenthal w Oeorgig 


Coant, etc, R, Co, DCGa-, 233 F 
lOlO* 

51 CJr. p 891 note 24. 

59. U S —Galveston, etc., R. Co. v. 
Cowdrey, Tex., 11 Wall 459, 20 L. 
Ed. 199. 

ea N J —McFadden v. Mays* Z^and- 
Ing, etc., R Co., 22 A 932, 49 N.J 
Eq 176, 

51 C J. p 892 note 26. 

61. Seibert v. Minneapolis, 
etc., R. Co., 63 NW. 1134, 52 Minn. 
148, 38 AniS-B. 530, 20 LlRA 535 

51 aj. P 892 note 27. 

Improper motive as defense to fore¬ 
closure see inira $ 318. 

62. Ky.—^Louisville, etc., R. CO. v. 
Scbnudt* 52 S.W. 835, 21 KyOi. 
556. 

N.J.—^McFadden, v. Maysf Landing, 
etc., R. Co., 22 A 932, 49 N,J.Ea- 
176, 

63. US—Galveston, etc, R. Co. v. 
Cowdrey^ Tex, 11 Wall 469, 20 tu 
Ed. 199. 

65. ▼. lowar Cent. 


R Co. C Clowa, 1 F.Cas.Ko 166, 3 
Dill. 487. 

51 C J p 892 note 31. 

66. U.S —Alexander v. Iowa Gent. 
R- Co, supra 

66. TJ.S.—Stem v- Wisconsin Cent. 
R Co , aaWis., 22 F.Cas No 13,378, 
8 Reporter 488, 1 F 555. 

Intervention and new parties see in¬ 
fra i 321 c. 

67. IT.T,—TilJingbast v. Troy, etc., 
R. Co , 1 N.T S 243, 48 Hun 420, af¬ 
firmed 24 NE. 1091, 121 N.T. 649 

66. La.—Perry v. Clinton, etc., R. 

Co, 11 Rob. 412. 

51 C j. p 892 note 40. 

Foreclosure of mortgages without 
action generally see Mortgages 
826;-603. 

69. US.—Johnson v. Atlantic, etc.. 
Transit Co., Fla., 16 S.Ot. 520, 156 
U.a 618, 39 LuEd. 556. 

51 C.J. p 892 note 41. 

70. US.—^Ralston v, Crittenden, C. 
CMo.. 1$ F 608, 3 McCrary $44. 

U V m 42. 
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hen on all the property and franchises sold for the 
purchase money, if it is not paid at the time of 
the saleJ^ 

§ 317. - By Exercise of Power of Sale 

On breach of the conditions of a mortgage or deed 
of trust of railroad property the trustees may take pos¬ 
session of and sell the mortgaged property in the man¬ 
ner and on the terms prescribed by the mortgage or 
deed. 

Where so provided in the mortgagee or deed of 
trust of railroad property, the trustees may, when 
the conditions of the deed are broken, take pos¬ 
session of and sell the mortgaged property in the 
maimer and on the terms prescribed by the deed, 
without a foreclosure before the courts 
if they proceed to sell in the maimer prescribed,‘3 
after compliance with any conditions in the deed,*^^ 
the sale will divest the title of the railroad com- 
pany.^5 

If a power of sale is to be executed by the trus¬ 
tee on certain contingencies, he may be controlled, 
restrained, and directed by a court of equity at 
the suit of parties standing in the relation of cestuis 
que trust, the rule for his guidance being derived 
from the instrument itself 

Necessity of exercise of power. Where the trust 
deed authorizes a trustee either to sell at public 
auction or to proceed by suit to foreclose and to 
sell under the foreclosure decree, the trustee has 
discretion as to whidh method shall be used,^*^ and 
such discretion is not subject to question by the 
bondholders'^® or to review by the court,merely 
because another person might have exercised the 


discretion in a manner different from that adopted 
by the trustee. Foreclosure by the exercise of a 
power of sale is merely a cumulative remedy,®^ 
even though the mortgage or deed provides that a 
sale hy the trustee shall be the exclusive method 
of foreclosure.®! 

A mortgage which authorizes the trustees to take 
possession for the purpose of operation and also au¬ 
thorizes them to sell the property, on default in 
pajmient of principal or interest, has been con¬ 
strued to permit the trustees to take possession 
and to refuse to sell,®^ or, after they have taken 
possession, to make a sale.®® 

§ 318. Defenses 

In suits to foreclose a mortgage or lien on rail¬ 
road property various defenses have been sustained, such 
as payment and the pendency of a prior suit. 

In suits for foreclosure of mortgages and liens 
on railroad property various defenses have been 
urged.®*^ It is a good defense to an action to fore¬ 
close a railroad mortgage that the defaulted bonds 
or coupons have been paid,®® that a prior suit of 
foreclosure is pending,®® or that, because control 
of the railroad was acquired by a competing road 
which was behind the foreclosure as a bondholder, 
the company has misapplied its earnings in order 
to bring about a default®^ 

On the other hand, it is not a good defense to 
an action to foreclose a mortgage that the value 
of the railroad stock is abnormally depressed by un¬ 
usual financial conditions,®® or by false reports 
and harassing suits by complainants,®® and that 


71- Mo —In re Answers to Ques¬ 
tions, 37 Mo. 129. 

72- Ga.—^Brunswick, etc, K. Co. v. 
Hushes, 52 Ga 557. 

51 O J. p 893 note 45. 

Foreclosure of mortgage by exercise 
of power of sale generally see 
Mortgages 644-603. 
Heorganlzation ^nder bankruptcy act 
see Bankruptcy §$ 831-962. 

73. Ga.—^Brunswick, etc., R Co. v, 
Rlughes, supra. 

51 CJr. p 893 note 46. 

Qa.—Macon, etc B. Co. ▼. Geor¬ 
gia R. Co., 63 Ga. 103. 

Me.—^Washington County R. Co- v- 
Canadxan Colored Cotton Mills Co., 
72 A. 491, 104 Bte. 527. 

75. Ga.—^Brunswick, etc., R Go. t. 

Hughes, 52 G«. 557. • 

MJr—r.. New Janasy Midlaxvd R. 

Co., 81 K.J.Eq. 166. 

73. Ra.—Bradley v. Chester Talley 

R,Ca^3ePa.r41. 

77. N*Tj—M eisel v. ITaw York Cast. 
Trust Co.* 167 145^ 176 App. 


mr 795. afBrmed 119 NB 1169, 
223 N.T. 689. 

78. N T.—Meisel v. New York Cent. 
Trust Co., suprsu. 

79. N Y.—^Meisel v. New York Cent. 
Trust Cov, supra, 

8a Ind.—^BSaton. etix* B. Oow v. Hunt, 
20 Ind, 467. 

8l« C.S—Guaranty Trust, etc.. Co. 
V. Green Cove, etc., R. Co., FUl, 11 
S CL 612, 139 TJ.& 137, 35 LuBd. U6. 
51 CU. p 893 note 55. 

82. Ga.—^Macon, etc., R. Co. v. Geor¬ 
gia R. Co., 63 Gcl 108. 

83;. Ga.—^Macon, etc^, R Co. v. Geor¬ 
gia R Co., supra. 

84i lUscondwct of tiruato # Ul oom^ 
suia 

Inierv^Qg bondholders who are 
within *the protection of the oourt 
cannot insist on the alleged nxiscon- 
duot of % trustee iu oommendiig a 
foreclosure suit, as a ground for de¬ 
nying thp .forecloaurer—Bows v. CS^- 
cago, etcC B. Cow, CKXXowa^ 7 


No 4,048, ernrmed Muller v. IHiwna- 
94 U.S. 444, 24 Ii.Bd. 207. 

Defenses m suits to foreclose: 

Mechanics' liens generally see 
Mechanics* Liens 4 273 et seg. 
Mortgages generally see Mortga¬ 
ges 6 618. 

Limitations and laches see infra 5 
320. 

8S. Cozm.—Chamberlain v. Connec¬ 
ticut CenL R Co„ 9 A. 244, 54 
Omn. 472. 

sa TJ-Sl—M ercantile Trust Co. v. 
Atlantic; etc., R Co., aCLCal., 70 
F. 618. 

51 C.X p 893 note 6L 

87. N.Yd—Fanners Xj, & T. Co. v. 
New York, etc,* R. Co.* 44 N,BL 
1643, 160 N.Y. 410, 65 AmuS-R 689* 
34 LJELA. 76. 

61CLJ. p 893 note 62. 

8ft, tJ.S.—Toler* v.‘ East Tennessee* 
eta, ’R Co., aCTenn*. 67 F. 168. 

89* TT.S.—Poler 7." Bast Tenneasee, 
etc,, R Co„ ^upra. 
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there is good ground to anticipate a substantial en¬ 
hancement of the value nor is it a defense that 
the foreclosure suit is actuated by improper mo¬ 
tives,9^ as that complainants are bringing the suit 
in the interests of a rival company in order that it 
may purchase the railroad while the price is de¬ 
pressed, or that complainant, a purchaser of 
bonds, purchased them from, and at the request of, 
the lessee of the mortgaged railroad and that he in¬ 
stituted foreclosure proceedings as a means of re¬ 
lieving the lessee from the inconvenience or loss 
arising from the operation of the road 
A defense may not be founded on rights arising 
between the mortgagor and a third person,®^ and 
a statutory remedy given to a state and affording 
a paramount lien for its indorsement of bonds 
cannot be set up as a defense by purchasers of the 
railroad in a contest between them and the hold¬ 
ers of indorsed bonds secured also by the cor¬ 
poration’s mortgage,^® Neither a railroad company, 
its stockholders, nor a purchaser can deny the va¬ 
lidity of the company’s incorporation in a suit to 
foreclose a mortgage which it has executed,^® 
but the invalidity of the mortgage may be set up 
as a defense by a purchaser of the railroad's prop¬ 
erty under an execution sale.^*^ 

In an action by an assignee, the mortgagor com¬ 
pany may ordinarily set up the same defenses as 
would be available to it if the action was by the 
original holder,and matters which are available 
as a defense in a foreclosure action may not be 
made the basis of a suit to enjoin such action.^^ 
Counierclaim and set-off. As a general rule a 
claim or demand of the defendant against a com¬ 
plainant in a foreclosure suit cannot be set up by 
way of counterclaim or set-off.^ 

90. U-S—•Toler v. East Tennessee^ 
etc., R. Ca» supra. 

91- TJ.S—^Toler v. East Tennesseer 
etc., B. Co., jBUpra. 

51 ax p 893 note 66 
9&I U.S.—Toler v. East Tennessee^ 
eta, R. Ck>., supra. 

93. N.J.—McFadden v. Mays Land- 
Jngr, eta, R. C?o., 22 A. 932, 49 N.X 
Eq. 176. 

94. U.S.—Foster v. Mansfield, etc, 

R. Co, C.C.Ohio, 36 F. 627, aflBrmed 
13 S-Ct. 28, 146 U.S. 88. 36 UBd. 

899. 

51 cJ. p 894 note 69. 

95. Ala.—EZelly v. Alabama^ etc, B. 

Co, 58 Ala. 489. 

96. U.S.—Farmers L. & T. Co. v. 

Toledo, eta, R. Co., C.C.01uo, 67 F. 

49. 

SI CJT. p 894 note 73. 

97. U.S.—Stewart v. lElorlda^ eta, R. 


Estoppel to assert defense A defendant may be 
estopped to set up matters of defense which oth- 
erwuse would be good.^ 

§ 319. Jurisdiction and Powers of the Court; 
Venue 

A court of equity has jurisdiction to foreclose liens 
I and mortgages on railroad property. 

f 

In the absence of special statute providing oth¬ 
erwise, the rules governing the jurisdiction and 
powers of courts in the foreclosure of liens and 
mortgages generally apply to actions for the fore¬ 
closure of hens and mortgages on railroad prop- 
erty.3 A court of equity has jurisdiction to fore¬ 
close such liens or mortgages,^ and it has power 
to decree a sale of the mortgaged railroad propert}- 
on default in pa3rment of interest, although the 
terms of the mortgage do not authorize such 
sale, and the bonds secured by the mortgage have 
not matured, if it appears that there is an urgent 
necessity for the sale.® 

Where the property has been sold and trans¬ 
ferred under a foreclosure decree, the court has 
no further jurisdiction in the suit to entertain a 
petition to enforce a claim against the property or 
to require the payment by the purchaser of any 
claim which has not been filed as required by the 
decree;® but where the court has reserved juris¬ 
diction in the decree, it has power to render its de¬ 
cree effective by determining disputes between per¬ 
sons whose rights are dependent on matters fixed 
in the decree.*^ 

Property in several states. A court of equity 
having jurisdiction of the parties and of the prop¬ 
erty as an entire indivisible thing may, in its dis- 

Mechanics* liens see Mechanics' 
Liens S 281 

Mortgasres grenerally see Mortga- 
ges §S 614-616. 

^ Tenn.—^Luttrell v. Knoxville, eta, 
R Co, 105 S.-W. 565, 119 Tenn. 493, 
123 Am S.R. 787. 

51 C.J' p 894 note 86. 

Reorgrajuzation of railroads In egafty 
and under Bankruptcy Act see in¬ 
fra S 339 and Bankruptcy SS 881- 
962. 

6. Cal—McLane v. Placerville, eta, 
R. Co., 6 P. 748, 66 Cal. 606. 

51 C.J. p 895 note 87. 

6. U S.—Grand Trunk B. Co. v. 
Central Vermont B. Co., CtCLVt,. 
103 F. 740. 

U.S —^Farmers' L. & T. Co. ▼. 
Toledo, etc., B. Co., aUA-ULp 32 F. 
2d 11. 

51 C J. P 895 note 89. 


Co, Fla., 255 F. 616, 166 C.CJL 
650. 

8. Ill.—Chicago, eta, R. Co. t. 
Loewenthal, 93 ZU. 433 
99. Cal.—Waymire v. San Francis¬ 
co. eta, R Co., 44 P. 1086, 112 Cal. 
646 

51 C.J. p 894 note 78. 

1. N J.—^Ryan v; Anglesea R. Co., 
•Ch, 12 A 639. 

51 ax p 894 note 79. 

2. U.S.—Central Trust Co., v, Wash¬ 
ington County R. Co., aC.Me., 124 
F. 813. 

61 C.J. p 894 note 75. 

3. Mich—Prather Engineering Co. 
V. Genesee Cir. Judge, 112 NJW. 
502, 149 Mich. 53. 

51 C J. p 894 note 85. 

Jurisdiction of courts in foreclosure 
ofr 

Liens generally see Llenk 59 13- 
22 . 

832 


7. 



74 C.J.S. 


EAILEOADS 


§§ 319-320 


cretion, foreclose a mortgage on railroad property, 
although embracing lands in another state, and may 
•-direct a sale thereof, and the execution of a prop¬ 
er conveyance to the purchaser,® subject to any 
liens existing against the property in the other 
state ® However, it has been held that, vrhere a 
road in one state is consolidated with a road in 
another state on which a mortgage existed, al¬ 
though the mortgagee can maintain an action in 
the courts of the state in which the mortgaged road 
is situated, and have a sa’e of the road within the 
limits of such state, no jurisdiction exists in the 
courts of the former state to foreclose such mort¬ 
gage.!® 

Conflict of jurisdiction. General rules as to con¬ 
flict of jurisdiction between courts ordinarily apply 
in suits or actions to foreclose a railroad mortgage 
or lien.!! The pendency in a state court of a suit 
to foreclose a railroad mortgage is not a bar to a 
similar suit in a federal court and similarly, the 
fact that a receiver has been appointed over the 
railroad property by a state court will not prevent 
the institution of foreclosure proceedings in a 
federal court,!® although the latter court will not go 
so far as to interfere in any way with the receiver's 
possession of the property.!^ 

Where the circuit court sitting in one state has 


assumed jurisdiction of a foreclosure of a mort¬ 
gage covering a railroad partly in that state and 
partly in another, the fact that the circuit court 
for the state wherein the remaining portion of 
the line is situated entertains a similar bill will not 
oust the former of jurisdiction.!® A procedure 
sometimes followed in foreclosing on a road run¬ 
ning through more than one state is the filing of a 
bill to foreclose in one state supplemented by an- 
cillarj' suits instituted m the other states through 
which the road runs.!® 

Venue, In some jurisdictions special statutes 
have prescribed the venue for actions to foreclose a 
hen or mortgage on railroad property,!" such as 
statutes fixing the venue of actions by subcon¬ 
tractors and laborers to foreclose a lien in the 
court of the county or district where the work was 
done.!® 

§ 320. Limitations and Laches 

A suit to foreclose a lien or mortgage on railroad 
property must be brought within such time as Is fixed 
by statute. 

A suit to foreclose a lien or mortgage on rail¬ 
road property must be brought within such time as 
IS fixed by special statutes governing limitations 
of actions in suits to foreclose such Hens or mort¬ 
gages,!® and, if not brought within the time sped- 


& S C.—^Puller V. South Carolina 
Tax Commission, 121 SEL 478, 128 
SC 14 

51 C.J. p 895 note 94. 

Foreclosure of mortgage on property 
in several states generally see 
Mortgages § 615 a 
Jurisdiction of equity of person or 
property generally see Equity § 
79 et seq 

Territorial limits of courts generally 
see Courts 9 91. 

9. SC—^Hand v. Savannah, etc., B. 
Co.. 12 S.C. 314 

10- Ind.—Eaton, eta, R. Co. v. 
Hunt. 20 Ind. 457. 

11. TT.S—^Beekman v Hudson River 
West Shore R. Co, C.C.N*.T, 35 
P 3. 

Concurrent and conflicting jurisdic¬ 
tion: 

Generally see Courts 99 486-556. 
Foreclosure of mortgages general¬ 
ly see Mortgages 9 615a. 

14. T7.S.—^Beekman v. Hudson River 
West Shore R. Co., supra. 
Reorganization of railroads under 
Bankruptcy Act see Bankruptcy 
99 381-962. 

TJ.S.—Mercantile Trust Co. v. 
lamoille Valley R. Oo., Ciavt., 17 
F.Cas.No. 9,432, 16 Blatchf. 324. 
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14, V S —^Mercantile Trust Co. v. 

Lamoille Valley R. Co, supra. 

51 C J p 895 note 3 
15- US—Atkins V. Wabash, etc., R. 
Co. CCIII, 29 F. 161. 

16. US —Mercantile Trust Co. v. 
Kanawha, eta, R. Co., CC.AOhio, 
50 F. 874, reversed on other 
grounds 58 F. 6, 7 C C.A- 3. 

51 C J. p 895 note 5. 

17. Tenn—Williams v Birmingham, 
etc., R. Co., 168 S.W, 160, 129 Tenn. 
680 

Venue in suits to foreclose: 
Mechanics' liens generally see 
Mechanics* Laens f 281. 

Mortgages generally see Mortga¬ 
ges 9 617 and the C J S. title 
Venue 9 28, also 67 CJ. p 55 
note 62 et seq 

County through whidh road runs 
Where, by foreclosure of a lien, a 
sale of the railroad's property and 
right of way in addition to its fran¬ 
chise IS sought, the action can be 
brought only in a county through 
which the road runs.—^Kentucky, etc.. 
R. Constr. Co. v- Kentucky, eta, R. 
Co., 10 Ky.Op. 556. 

1& matute as pexsuisstve 

Statute giving subcontractors and 
laborers a lien on railroad which 
“may" be enforced by suit in the 
circuit or chancery court of the 

833 


county or district where the work 
was done does not limit the venue 
of suit to enforce liens, and does not 
prohibit suits in county where prin¬ 
cipal efflee of railroad is situated 
and in which a material part of its 
line is located although the work 
was done elsewhere.—^Williams v. 
Birmingham, etc, R Co., 168 SW. 
160, 129 Tenn. 680 

19. U-S—^Birmingham Trust & Sav¬ 
ings Co. V. Atlanta, B. & A. By. 
Co, D.C.Ga.. 300 P. 173. 

51 C J. p 896 note 17. 

Limitation of actions against rail¬ 
road generally see supra 9 24. 
Limitations of actions on foreclosure 
of* 

Mechanics* liens generally see Me¬ 
chanics' Liens 9 282 
Mortgages generally see Limita¬ 
tions of Actions 99 39, 53, 99 
and Mortgages 9 509. 

Idea for coal furnished 
U.S—^Birmingham Trust & Savings 
Co. V. Atlanta, B. & A. Ry. Co., 
supra. 

Xden for llm stock klXlad 
TJ.S.—Birmingham Trust A Savings 
Cow V. Atlanta^ B. 8b A. Ry. Co., 
B.CGa., 287 P, 581. 

Bffeet of app o in tment of receiver 
Appointment of a receiver for a 
railway does not extend the tune 
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fied, the lien loses its validityIndependently of 
statute a court of equity may refuse to decree a 
foreclosure where a complainant has been guilty of 
unreasonable delay in instituting his proceedings, 
such as a delay sufficient to raise the presumption 
that the claim has either been paid or abandoned, ^2 
although, as a general rule, a delay short of the 
whole period allowed by the statute of limitations 
will not have this efiect^S- 

§ 321, Parties 

a. In general 

b. Foreclosure of liens for labor, sup¬ 

plies, etc 

c- Inten-'eners and new parties 
a. In Qeneral 

In proceedings to foreclose a mortgage on railroad 
property the general rules governing parties to civil 
actions and, particularly, the rules regulating parties in 
suits to foreclose mortgages ordinarily apply. 

General rules relating to parties to civil actions, 
and especially the rules governing parties in suits 
to foreclose mortgages, usually are applicable to 
proceedings to foreclose a mortgage on railroad 
propert>'.24 Accordingly, as a general rule all per¬ 
sons interested in the proceedings for the foreclo¬ 
sure of a railroad mortgage should be made par- 
ties.25 There are exceptions to this rule, particu¬ 
larly in foreclosure proceedings in federal courts,26 
and ordinarily it is enough that sufficient parties 
to represent all the adverse interests of plaintiffs 


and defendants are brought before the court ,27 
nevertheless, where the mortgage is executed di¬ 
rectly to all the bondholders, they must all be joined 
as parties-28 

In a suit by bondholders or others for the fore¬ 
closure of a railroad mortgage, the trustees of 
the mortgage bondholders should be made parties,^^ 
except that, under certain circumstances, a court 
may proceed to determine the issues betw^een par¬ 
ties wffio are properly before it without the trustee 
being made a party.2 o 

The doctrine also seems to be well settled that 
a trustee in a mortgage or trust deed speaks and 
acts for the bondholders and other beneficiaries, 
and that the latter are neither necessary nor prop¬ 
er parties unless the fitness of the particular trustee 
or his conduct as such in failing efficiently, honestlj-, 
or impartially to discharge his duty is brought in 
question,21 particularly where the bondholders are 
numerous.22 They may be admitted as parties, 
however, where the trustee is guilty of misconduct 
or shows himself incompetent properly to execute 
the trust or wrhere he is shown to have interests 
adverse to those of the bondholders.33 

It may be stated as a general proposition that 
the only proper parties to a bill to foreclose a rail¬ 
road mortgage are the mortgagor, the mortgagee, 
and those who acquired rights under them subse¬ 
quent to the martgage.24 Accordingly, proper but 
not necessary parties to a suit of foreclosure are 
the owner of the equity of redemption,S5 a lessee in 


within which aji owner of live stock 
previously killed by the railroad 
must bring action to enforce his lien 
under statute, even though a modi¬ 
fied procedure by intervention in the 
receivership proceedings would be 
sufficient compliance with the stat¬ 
ute.—^Birmingham Trust, etc, Co. v. 
Atlanta, etc., B. Co., DC.Qa., 287 
581. 

aa IT.S.—Birmingham Trust & Sav¬ 
ings Co. V. Atlanta, B & A. By. 
Go, BCGeu. 300 F. 173. 

Ga.—Cherry v. N'orth. etc., B. Co, 65 
Ga. 633. 

2Xm Ga.—Southern R. Co. v- Lemcas- 
ter, 100 S B 380, 140 Qa. 434. 

51 C J P 896 note 19. 
laches generally see Bquity 96 112- 
132. 

22. U S —Gunnison v Chicago, etc,, 

B. Co.. CC.Wis, 117 629, af¬ 

firmed 130 F. 259, 64 aC.A. 505, 
certiorari denied 25 S.Ct. 799, 197 
US. 623. 49 LBd. 911. 

Pa—-Woods V. Pittsburgh, etc., R. 
Co., 99 Pa- ,101. 

23. WaslL-r—Bellingham Bay Itapr., 


Co. V. Fairhaven, etc., R. Co., 79 
P. 514. 17 Wash. 371. 

24i U S.—^Bowling Green Trust Co. 
V, Virginia Pass, etc, Co., C C Va., 
132 F. 921. 

Parties’ 

In eauity see Bamty §9 133-170. 
To actions generally see Parties 9 
1 et seg 

To foreclosure of mortgages gen¬ 
erally see Mortgages 99 624-632. 

25. U.S.—^Bowling Green Trust Co. 
V, Virginia Pass., etc., Co., supra.. 

26. U.S.—^Lowenthal v. Georgia 
Coast, etc, R. Co, D.C.Ga., 233 F. 
1016, affirmed 238 F. 795, 151 C C.A. 
645, certiorari demed 37 S.Ct. 405, 
243 US. 644, 61 L.Bd. 944. 

51 CLJ. p 896 note 24. 

Parties in federal courts see (Federal 
Courts 9 133. 

Reorganization of railroads in bank¬ 
ruptcy see Bankruptcy 99 881-962, 

27. U S—CampbelX v. Texas, eta., R. 
Go., aC-Tex.. 4 F.Cag.No.2.366, 1 
Woods 368. 

51 CJr. p 896 note 25. 

28. U.S.—Nahhvuie. etft, R, Co. r. 
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Orr, Ala, 18 Wall 471, 21 LEd. 
8X0 

51 C J. p 896 note 26. 

29. Cal —California Safe Deposit, 
eta, Co V Sierra Valleys R Co., 
112 P. 274, 158 Cal. 690. AnnCas. 
1912A 729. 

51 C J. p 896 note 27. 

30. U S.—^Lowenthal v Georgia 

Coast, etc, R. Co., D.C.Ga., 233 P. 
1010. 

51 C J p 897 note 28. 

31. U.Sj—C entral Trust Co. r. Cm- 
cinna;ti, etc., R. Co., C C.Ohio, 16^ 
F. 466. 

51 C.J. p 897 note 29 

32. tJ.S.-^Campbell v. Texas^ etc 
R. Co., C.C-Tex., 4 F.Caa No.2.366r 
X Woods 368. 

51 CJ. p 897 note 30. 

33. Ky.—^Phillips V- Southern BiV- 
Chesapeake, eta, R Co, 60 S.W. 
941, 110 Ky. 33, 22 Ky.L. 1530. 

3^ nL—-Whitaker v. Irons, 133 NE. 
265, 300 m. 254. 

35. USl—Beekman v. Hudson River 
West Shore R. Co., aCN.T., 85 
F, 3. 



74 C.J.S. 


RAILROADS 


§ 321 


pDssession of the mortgaged premises,26 junior en- | 
cumbrancers,"" and others who are so connected ; 
Wjith the subject matter that their presence ^.efore j 
the court cannot be objected to as a misjoinder, 
a'’though a full and complete decree could be made 
v/ithcut regard to their rights.2S On the other ; 
hand, one claiming a title adverse and superior to 
that of the mortgagor is not a proper party.36 

A general creditor is neither a necessarj’ nor a 
proper party to such a suit,*^® nor is a receiver, in a \ 
creditor’s suit, operating the railroad.^! In an ac- • 
tion to foreclose a mortgage on the property of a ■ 
consolidated railroad, the trustee and bondholders 1 
under a mortgage issued by a constituent company j 
prior to the consolidation are neither necessaiy* nor 
proper parties where the constituent railroad re¬ 
mained in existence for the purpose of discharging 
its mQrtgage .‘*2 

Neither the state nor the holders of state bonds 
issued in aid of a railroad company and guaran¬ 
teed by the company, under a statute which does 
not make the bonds a Hen on the road, are necessary 
parties to a foreclosure of a mortgage on the rail¬ 
road nor is a state which is an indorser of bonds 
secured by a statutory mortgage a necessary part}' 
to a suit brought by the holders of the bonds to 
foreclose the mortgage.^^ Where at the time of 
commencement of the foreclosure suit an action is 
pending on behalf of the people to dissolve the 
railroad company on the ground of insolvency, nei¬ 
ther a temporary receiver appointed in that action 
nor the people are necessary parties to the foreclo¬ 
sure suit,^® although the court has power in its dis¬ 
cretion to allow the people or the receiver to inter¬ 
vene therein.-*® 


Forczlosttre of one of sez*cral mortgages. WHiere 
separate mortgages are given on distinct portions 
of a road at different times to secure the debts of 
separate creditors, one mortgagee is not a neces¬ 
sary part}' to a suit which another mortgagee may 
bring to foreclose his mortgage and, where it ap¬ 
pears that the making of a subsequent mortgagee 
a party to the foreclosure suit hinders and delays 
the suit, the bill should be dismissed as to him.*® 

b. Foreclosure of Liens for Labor, Supplies, Etc. 

The gene'‘al ru'es governing pa-^jes in proceedings 
to foreclose mechanics' hens ordinarily are applicable to 
proceedings to enforce a hen for work and labor or ma¬ 
terial fiirnished to a railroad. 

In the absence of a special statutory provision 
othenvise, the general rules governing parties to 
a foreclosure of mechanics* hens ordinarily are ap¬ 
plicable in a proceeding to enforce a hen for work 
and labor or material furnished against railroad 
property.*® Thus, in such an action the owner of the 
road is generally a necessary party defendant,®® 
although it is not necessary that all the cempanies 
interested in the railroad be made parties to the 
proceedings.®^ 

Contractor and suhcontracior. It seems to be 
the well settled rule that, in an action for mate¬ 
rial and labor furnished under a contract with a 
contractor or subcontractor, such contractor or 
subcontractor is a proper party defendant.®* In 
some jurisdictions he is held not to be a necessary 
party,®® while in others such person must be brought 
in as a party,®* except ■where the contractor's liabil¬ 
ity to the lienor has been judicially determined by 
the judgment of a court of competent jurisdiction.®® 

In an action by a subcontractor to foreclose a 


se. U.S.—^Beekmaji v. Hudson River 
West Shore R Co, supra. 

Conn —Chajuberlain v. Connecticut 
Cent. R. Co., 9 A. 244, 54 Conn. 
472. 

37. AZa.—^Fbrrest v. Luddingrton, 68 
Ala. 1. 

51 C J. p 897 note 37. 

38- U S.—Fanners* Lu & T. Co. v. 
Cape Pear, etc, R, Co, C.CN.C., 
71 P. 38. 

SI C.J. p 897 note 38. 

39. Ill.-—Whitaker v. Irons, 133 N.E. 
265, 300 Ill. 254. 

51 CJ. p897 note 39. 

40. N.T.—^Hemngr v. New York, etc., 
R Co., 12 NJBL 763, 105 N.Y. 340— 
Farmers' L, 4b T. Oo. v. New 
Rochelle, etc., R. Co., 10 N.T.S. 
810, 57 Hun 876, affirmed 27 N.S. 
410, 126 N.Y. 624. 

CU T7.S.—Continental Trust Co. v. 
Toledo, etc, I?, Co^ CaOhio, 82 


P- 642, modified on other grounds 
95 P. 497, 36 CCA. 156, certiorari 
denied 20 S Ct. 383, 176 U.S. 219. 44 
L.Ed. 442. 

42. N.Y.—Smith V, Pacific Impr. Ca, 
172 N.Y.S. 65, 104 Hisc. 481. 

43. U.S.—McKxttrick v. Arkansas 
Cent. R. Co, Ark., 14 S.Ct. 661, 152 
U.S. 473, 38 I*Bd. 618. 

4^ U.S.—Young v. Montgomery, 
etc., R. Co,, CLCAia., 30 P.CasNo. 
18,166, 2 Woods 606. 

45. N.Yj—H erring v. New York, etc., 
R. Co., 12 N.E1. 768, 106 N.Y. 840. 
43. N.Y.—Hemng ▼. New York, eta, 
R. Co., supra. 

47. U.S.—Bronson v. I^a Crosse, eta, 
R. CO., Wia, 2 Bladt 524, IT KBd. 
347. 

51 C. J. p 897 note 48. 

48. U.S.—^RI<*ards v. Chesapeake, 
eta, R Oo., OG-Va.^ 20 

11,771, 1 Hughes 28. 
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49. N.Y,—^BOIton Bridge Constr. Co. 
V. New York Cent., eta, R- Co., 
40 N.B 86, 145 N.Y. 390. 

51CJ.P 898 note 50 
Parties on foreclosure of mechanics' 
liens see Mechanics' Xdens S 284. 

50. Mow—Little Bock Trust Co, v 
Southern Missouri, etc, R, Co., 93 
S.W. 944, 195 Mo. 669. 

51 C.J. p 898 note 52. 

51. Mo —^Morgan v. Chicago, eta, R. 
Co, 7$ Mo 161. 

5ft. Or—George v. Oregon, eta, R. 

Co., 247 P- 780. 118 Or. 602. 

Tenn.—Williams v. Binninghazn, etc, 
R. Co., 168 S.W. 160, 129 Tenn. 680. 
6& Or.—Gtoorge v. Oregon, eta, R- 
CO, 247 P. 780, 118 Or. 602. 

54L Ala—Gulf, eta, R. Oo. v. Sharpe, 
76 Sa 856w 200 Ala. 630. 

51 CJT. P 898 zK>te 68. 

58- Arte.—Robinson v, St. Lonis, etc, 
R Co, 113 S,W, 1008. 87 Ark. 61^ 
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mechanic's lien based on the claim that the contrac¬ 
tor has been fully paid in advance by the terms of 
his contract, the owner, although admitting that he 
has paid the contractor and accepted the work when 
finished, may make the contractor and an assignee 
of the contractor parties to the suit.®® It has 
also been held that the contractor is at least a prop¬ 
er,®*^ and perhaps a necessary,®® party to an action 
to enforce a lien for a debt owed by a subcontrac¬ 
tor; and in an action by an assignee to enforce such 
a lien for labor performed for a subcontractor 
both the contractor and the subcontractor are nec¬ 
essary parties®® Nevertheless, even though the 
principal contractor is a necessary* party, failure 
to take timely objection to his omission is a waiver 
of the defect®® 

c. Interveners and New Parties 

In actions to foreclose railroad Hens and mortgages 
the general rules governing the Intervention of parties 
In actions to foreclose mechanics’ liens and mortgages 
ordinarily are applicable. 

The general rules governing the intervention of 
parties in actions to foreclose mechanics’ liens and 
mortgages ordinarily are applicable to actions to 
foreclose railroad hens and mortgages ®i As a 
general rule, any person having such an interest in, 
or lien on, the mortgaged premises and in the debt 
secured that his rights might be compromised 
by a decree in his absence can be allowed to inter¬ 
vene or be made a new party in the foreclosure, on 
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his own petition®^ or by a supplemental b:II,®2 ex¬ 
cept where he has an adequate remedy at law bv 
an independent suit.®'* This rule may be applied in 
\ favor of interventicns by individual bondholders 
seeking to be heard in an action by the mortgagee, 
trustee, or other bondholders who are not proper!v 
protecting their interests,®® or in favor of the rep¬ 
resentatives of such bondholders,®® or of purchasers 
at the foreclosure sale.®*^ 

On the other hand, claimants will not be allowed 
to intervene after a long delay when the whole case 
is about to be closed,®® unless they offer to become 
responsible for what has occurred or what might oc¬ 
cur from the delay thereafter,®® and if claimant hav¬ 
ing a right of intervention neglects or refuses to 
come in and entitle himself to the benefit of a de¬ 
cree, equity will not assist him to set aside and 
annul it."*® 

It is within the discretion of the court'll to refuse 
to allow claimants to intervene in respect of mat¬ 
ters which are foreign to the litigation in the fore¬ 
closure suit,*^2 and where the controversy of inter¬ 
vention is beyond the jurisdiction of the court, 
claimant will not be permitted to intervene.'^® 

A railroad stockholder will not be allowed to in¬ 
tervene in a foreclosure suit unless he charges fraud 
or collusion between plaintiffs and defendant com¬ 
pany Where the state is in some way interested 
in the subject matter of the suit, it may properly 
be permitted to intervene.*^® 


BO. N.T.—^Hilton Bridge Constr. Co 
V. New York Cent., etc, R Co., 40 
N-E. 86, 145 N.Y 330. 

67- Tenn.—Williams v Birmingham, 
etc., R. Co., 166 S.W. 160, 129 Tenn 
680. 

$1 C J. p 898 note 61. 

58- Tex.—Jasper, etc., R. Co. v. 

Peek, Civ.App., 102 S.W. 776. 

69. Tex —Austin, etc., B. Co. v. 

Bncker, 59 Tex. 587. 
eOk Teau —J asper, etc.. R. Co, v. 

Peek, C 1 V.APP, 102 SW- 776. 

51 C J. p 898 note 64. 

61* XJ.S.—Mercantile Trust C6 v 
Atlantic, etc., R. Co., C.CLCaI., 63 
P. 513. 

51 C J. p 898 note 68. 

Intervention; 

Enforcement of mechanics* liens 
generally see Mechanics' Liens 
§ 285. 

Foreclosure of mortgages general¬ 
ly see Mortgages S 629. 

In eguity generally see Egmty $$ 
160-163. 

Parties generally see Parties 9 53 
et seg. 

68 . I7.S.—Cincinnati, etc., R. Co. v. 
Indianapolis Union R Co, CC.A 
Ohio, 279 F. 356, certiorari demed 


42 S.Ct. 462, 258 US 629, 66 LEd 
800, reversed on other grounds 46 
set. 221, 270 U.S 107, 70 LEd. 
490 

51 C J, p 898 note 70. 

63- U S —^Mercantile Trust Co. v. 
Atlantic, etc., R. Co., C.C.Cal., 70 
P. 618 

51 C J p 899 note 71. 

64. Mo —^Van Prank v. St. Louis, 
etc, R. Co.. 67 S.W. 688, 93 Mo 
App. 412 

51 C J. p 899 note 72. 

65. U.S—^In re Schommer, C.C.A. 
ni. 112 P.2d 311. 

51 C.J. p 899 note 73. 

Committee of hondholders was 
properly refused permission to in¬ 
tervene In mortgage foreclosure suit, 
where petition did not allege that 
trustee of mortgage had been guilty 
of neglect or fraud or represented 
opposing financial interest—Gruaran- 
ty Trust Co, of New York v. Minne¬ 
apolis & St. Ij. It. Co., C.C.A.I4ipn., 52 
F.2d 418. 

66- US —^Farmers L. & T. Co. v. 
Northern Pac. R. Co., C.c’.'^is., 66 
P. 169. 

67- U.S.—Grand Trunk R. Oo. v. 
Vermont Cent. R Co., C-C.Vt, 91 
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P. 669—^Fitzgerald v. Evans, Ark., 
49 P 426, 1 C.CA. 307. 

51 CJ p 899 note 75. 

68. US —^Trust Co. of America v, 
Norfolk, etc, R, Co., C.C.Va,, 174 
P 269 

61 C J. p 899 note 76. 

69. US—Central Trust Co v Tex¬ 
as, etc, R. Co, CCMo, 24 P 163. 

Ga —^Macon, etc., R. Co. v. 
Paxker, 9 Ga. 377. 

7L US.—Credits Commutation Co. 
V. U S, Neb, 20 S Ct 636, 177 U. 
S. 311, 44 L.Ed. 782—Lisman v. 
Knickerbocker Trust Co., Mich, 
211 P 413, 128 C C A. 86. 

72. US.—Credits Commutation Co. 
V. U. S, Neb. 20 SCt. 636, 177 

U. S 311, 44 LEd, 782. 

51 C J. p 900 note 80. 

73. U S.—Cutting V. Florida R., etc, 
Co., aCFla, 46 P. 444. 

74. US—-Guarantee Trust, etc., Co 

V. Duluth, etc, R Co. CCMmn, 
70 P. 803—^New York Cent. Trust 
Co. V- Marietta, etc., R. Co., CC. 
Ga., 48 P. 14. 

75. FUu—Hood V. Ocklawaha Val¬ 
ley R, Co, 84 So. 97, 78 Pla. 666. 

51 C.J. p 900 note 83. 
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§ 322. Process and Appearance 

A decree m a suit for the foreclosure of a I<en or 
mortgage on railroad property is not bi<^dLpg on parties 
whose p’-esence is essential unless such parfes vclun- 
tarily appear or are served v/ith process or notice. 

In accordance vnth the rules governing process 
and notice or appearance in foreclosure suits gen¬ 
erally, in order that a decree in a suii for the fore¬ 
closure of a hen or mortgage on railroad property 
may be binding on parties whose presence is essen¬ 
tial thereto, it is necessary that such parties volun¬ 
tarily appear or be strved with process or notice.'^® 
In a foreclosure suit by junior mortgagees, senior 
mortgagees can be made parties only by service 
of process or voluntary appearance,^" and a general 
notice calling on them to present their claims is not 
sufficient,except where they are represented by 
trustees who are actual parties to the suit, in which 
case a notice calling on them to present their claims 
before the master will be effectual.'^® 

§ 323. Pleading 

a. In general 

b. Enforcement of hen for labor, supplies, 

etc. 

c. Plea, answer, and subsequent pleadings 

d. Issues, proof, and variance 

a. In General 

The general rules of pleading In e>vil actions ordi¬ 
narily are applicable m suits to foreclose a railroad 
mortgage. 

General rules of pleading in civil actions, and 
especially the rules of pleading in actions to fore¬ 
close mortgages, ordinarily are applicable in suits 
to foreclose a railroad mortgage, so The allegations 


of a declaration, bill, or complaint in a suit in equity 
to foreclose a railroad mortgage should be distinct 
and speciiic.-^ Generally the bill should contain 
a proper statement of all the facts essential to 
, complainant’s causa of action, and sufficient to con¬ 
nect defendant or defendants with the liability as¬ 
serted under thz mortgage, and an appropriate pray¬ 
er for relief. 52 It shouM allege facts showing com¬ 
plainant’s o'ivnership of the debt and the right to 
maintain the action,53 and the default relied on as 
the basis of the suit.®^ 

A bill in equity by bondholders seeking to fore- 
1 close a railroad mortgage, and also to recover bonds 
claimed b 3 ' some of plaintiffs and alleged to be 
, wrongfully held by one of the defendants, is not bad 

I for multifariousness.ss 

b. Enforcement of lien for Labor, Snpplies, 
j Etc. 

I The general ru*es of pleading In civil actions ordl- 

I nanly apply in actions to foreclose a lien for labor and 
work or materials furnished to a railroad company. 

j General rules of pleading in civil actions and the 
i rules of pleading in suits to enforce mechanics' 
liens usually apply in proceedings to foreclose a hen 
for labor and work or materials furnished to a 
railroad company.36 Accordingly, the complaint or 
petition should conform to the requirements of the 
i statute, and should allege all the facts on which such 
] hen arises and which authorize its enforcement un¬ 
der the statute.®'^ In the absence of an attachment, 
the bill must describe the property on which it is 
sought to enforce the lien with sufficient deSniteness 
to identify and segregate it;*® it must also set forth 
that the services or materials furnished were used 
in or on the road against which the lien is sought.*® 


ije. tJ.S.—^Hassall v Wilcox. Tex, 
9 S.Ct. 690. 130 U.S. 493, 32 LEd 
1001. 

61 C J. p 900 note 87. 

Appeapcmces generally see Appear¬ 
ances § 1 et seq. 

Contractor as necessary paxty see 
supra § 321 b. 

Process In actions: 

Generally see Process 1 et seq. 
Against railroad oompames gener¬ 
ally see supra S 26. 

Foreclosure of • 

Mechanics' liens see Mechanics' 
Inens S 286 et seq. 

Mortgages see Mortgages Sf 633, 
634w 

U.S.—^Young r Montgomery, 
etc., H. Co., C.ClAla., 30 F.CasJ^fo. 
18,166, 2 Woods 606. 

78. U.S.—^Young V. Montgomery, 
etc., R. Co., supra. 

7^' IJ.S.—Toung V. Montgomery, 
etc., Co., supra. 


80- TJS—^Toler v East Tennessee, 

[ etc, R Co.. CCTenn, 67 P. 168. 

! Pleading* 

Generally see Pleading 5 1 et seq. 
Foreclosure of mortgrages general¬ 
ly see Mortgages §S 636-661. 

In equity generally see Equity S 
179 et seq. 

81. ‘TJ S.—^Barnes v. Chicago, eta, 
R. O., CCWis., 2 PCas No 1.016, 
8 Biss. 514. affirmed 7 SCt. 1043, 
122 U.S I, 30 l4.Ed. 1128. 

Ala.—Savannah, etc. R. Oo. v. Lan¬ 
caster, 62 Ala. 565. 

88. Ky.—Phinips T- Southern Btv. 
Chesapeake; eta, R. Co.. $0 S.W. 
941, 110 Ky. 33, 23 K^JU 1630. 

61 OJ. p 900 note 05. 

83. T7.S.—Toler v. SMst Tennessee, 
eta, B. Co., CXCLTenn., 67 F. 168 

51 p 900 note 98. 

84. Ala.—Savannah, eta, R. Co. t. 
X^ancSster, 92 Ala. 655. 

51 C.J. p 900 note 99. 
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85. NH—^Hale v. Nashua, eta, R. 
Co , 60 N H. 333 

86. Tex—Carr v. Tudor, CivApp., 
266 SW 1079. 

Pleading: 

Generally see Pleading $ 1 et seq. 
In foreclosure of mechanics* hens 
generally see Mechanics’' Liens 
5S 292-307. 

In equity generally see Equity 9 
179 et seq. 

87- Tex.—eSarr v. Tudor, supira. 

51 C jr. p 901 note 4. 

88. Tenn—Williams v. ISirznlngtaam, 
etc., R. Oa, 168 KW. 160, 129 Tenn. 
680. 

51 CJr. p 901 note 5. 

99k Jurist .—ArlsoDa Baste A R. Oo. v. 
Globe Hardware Co., 129 P. 1104, 
14 Ariz. 397. 

5U CJ. p 901 noU ft. 
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A petition which sets up under one recorded Hen 
claims for amounts due under separate contracts re¬ 
lating to the same undertaking, as to each of which 
hens are authorized, is not demurrable, vrhere there 
is also declared the part of the work cone under each 
contract;®® but a petition in which several subcon¬ 
tractors, having separate and distinct claims, join 
to enforce their liens is bad as multifarious,®^ which 
defect is waived by an answer on the ments.®^ 

In those jurisdictions in which subcontractors do 
not come within the hen statutes, a complaint which 
fails to show any privity of contract betw'een the 
subcontractor and the railroad company,®® or that 
the company is indebted to the contractor, who is 
not made a party to the proceeding,®^ is demurrable. 
On the other hand, where a hen claim cannot be 
assigned before perfection of the Hen, a petition 
showing on its face that the assignment was made 
before the lien was so perfected is demurrable.®® 

c. Flea, Answer, and Subseanent Pleadings 

The answer, plea, or subsequent pleading to a bill 
to foreclose a railroad mortgage or to enforce a rail¬ 
road lien ordinarily is governed by the general rules of 
pleading In ctvil actions and by the rules governing pleas, 
answers, and subsequent pleadings In suits to foreclose 
mortgages and liens generally. 

The answer, plea, or subsequent pleading to a bill 
to foreclose a railroad mortgage or enforce a rail¬ 
road lien ordinarily is regulated by the general rules 
of pleading in civil actions and the rules governing 
pleas, answers, and subsequent pleadings in suits to 
foreclose mortgages or liens generally.®® Accord¬ 
ingly, the plea or answer must be responsive to the 
bill or complaint and controvert all its material al- 


!ogat:ons.®7 ^Matters operating to defeat the right 
of foreclosure may be set up in the plead:ng,95 
allegations foreign to matters set forth in the com¬ 
plaint may not be set up in the answer ®® The an- 
sv/er must be filed within the proper time,^ althorgh 
leave to interpose an answer after a delay may le 
granted in a proper case.® 

Where one entitled to a statutory lien on the prop¬ 
erty of an insolvent railroad company intervenes in 
a suit to foreclose a mortgage on such property for 
the purpose of having his claim decreed prionty 
over the mortgage debts, since the original suit and 
the relief claimed by the interv^ener are both equita¬ 
ble, a plea of an adequate remedy at law is not neces¬ 
sary to entitle defendants to avail themselves of 
that defense.® 

Cross bill. Where a bill of foreclosure is filed by 
one who has no title in the mortgage, there can be 
no foreclosure unless the trustee in the mortgage 
files a cross bill for that purpose.** 

Amendments. The general rules governing the 
amendments of pleadings m equitable actions, ordi¬ 
narily apply in actions to foreclose railroad liens 
and mortgages.® 

d. Issues, Proof, and Variance 

The general rules as to Issues, proof, and variance 
in civil actions ordinarily apply in actions to foreclose 
railroad mortgages and liens. 

The rules as to issues, proof, and variance applica¬ 
ble in civil actions generally, and particularly in ac¬ 
tions to foreclose mortgages or mechanics’ hens, or¬ 
dinarily are applicable in actions to foreclose rail¬ 
road mortgages or liens.® Accordingly, only such 


90l Ga.—^Hawklnsville, etc., R Co. 
V. Beckhajn,, 93 SR 109, 20 Ga 
App. 431. 

91. Ill —Weidle v. Rlg-in, etc., R. 
Col, 153 IU.APP. 393. 

92. HL—Waldle V. Rlsixii, etc., R. 
Oo^, supra. 

9a. Ark.—Tucker v. SL etc., 

R. Co., 26 SW. 375, 69 Ark. 81. 
Subcoutractors as entitled to lien 
see supra § 379. 

94. Ark.-^TuQk6r v. St. Ziouis, etc., 
R. Co., supra. 

0& Mo.—O'Connor v. Current River 
R. Co„ 20 6.W. 16, 111 Mo. 185. 
Assignment of lien claim see supra 
S 279. 

92. CovLEL—Chamberlain v. Connec¬ 
ticut Cent. R. Co.. 9 A. 344, 54 
Conn. 473 

51 C J. P 901 note 16. 


Plea, answer, and subsequent plead¬ 
ings: 

Generally see Pleading S 99 et 
seq 

In equity generally see Equity 9 
258 et seq. 

In suits to foreclose: 

Mechanics* liens generally see 
Mechanics' Liens § 300 et seq. 
Mortgages generally see Mort¬ 
gages 9 646 et seq 

97. U.S.—Brooks v. Vermont Cent- 
R. Co, Cavt, 4 P Gas No 1.964, 14 
Blatchf. 463. 

Conn.—Chamberlain v, Connecticut 
Cent. R. Co, 9 A. 244, 64 Conn. 472. 

98. Conn.—Chamberlain v. Oonnec- 
tiont Cent H Co., supra. 

51 CJ. p 901 note 3L 

99. U.S.—Fidelity Trust Ca v. M- 
verton, etc., R. Co.. D.C.Ga., 235 
P 1009. 

51 C J. p 901 note 22. 

1 . u.S(—Central Trust Co v. Texas, 
etc., R. Go.. CXlAfo., 23 P. 846, 24 
P. 16L 


2. U.S —Central Trust Ca v. Texas, 
etc, H Co., supra. 

61 C.J. p 902 note 24. 

3. Mo.—Van Frank v. Brooks, 67 S. 
W, 688, 93 MoApp. 412. 

4L U.S—American L. & T. Co v. 
East, eta, R. Co^ C-OAla., 37 P 
242. 

5. in. —Seirmour v. Woodstock, etc. 
Tract Co.. IIT N E 729, 281 Ill. 84 

61 ax p 902 note 39 
Amendment of pleadings: 

Generally see Pleading 9 275 et 
seq. 

In equity generally see Equity 9 
390 et seq. 

In suits to foreclose* 

Mechanics', liens generally .see 
Mechanics* Liens § 306. 
Mortgages generally see, Mort¬ 
gages 9 050 

6. Colo—Barnes v. Colorado 

Sprmgq, eta» B. Ca» 94 F. 570^ 42 
Colo. 46L 


838 



74 C.J.S. 


RAILROADS 


§§ 323-325 


natters as are properly in the case^ and concern 
the parties thereto^ need or may be proved. Ques¬ 
tions as to the amounts and validity of the bonds 
secured will be determined on the hearing but in 
a foreclosure suit a question as to an adverse title 
to part of the mortgaged premises pending between 
the receiver of the railroad and a third person can¬ 
not be litigated ,^0 nor can an issue as to the identity 
of the bondholder be raised where the right of the 
trustee to foreclose the mortgage is not dependent 
on a request of the bondholders.^^ The question of 
ownership of the bonds secured cannot properly be 
raised in the foreclosure suit, since such question 
properly comes up for consideration on the distribu¬ 
tion of the proceeds.^2 

The petition in a proceeding to enforce a mechan¬ 
ics* lien should substantially agree with the state¬ 
ments contained in the lien which has been filed, 
except that, where the statutes do not require any 
statement to be filed, a variance between the peti¬ 
tion and the statement is immaterial.^* 

§ 324. Evidence 

In suits to foreclose a Ken or mortgage on railroad 
property the general rules of evidence in civil actions 
ordinarily are applicable. 

General rules of evidence in civil actions and the 
rules of evidence governing suits to foreclose mort- 


I gages and mechanics* liens ordinarily apply in a 
j suit to foreclose a lien or mortgage on railroad 
I propert}'i5 respect to presumptions and burden 
j of proof,and the admissibility^" and weight and 
; sufficipncyis of the evidence. 

I § 325. Trial or Hearing, and Reference 

I The general rules govern.ng the trial or hearing of 
* civil actions ordmarify are app.icable in actions to fore- 
' close mortgages and liens on railroad property. 

! General rules relating to trial cr hearing in ci\il 
I actions, and the rules applicable to foreclose mort- 
; gages and mechanics* liens, ordinarily govern the 
1 trial or hearing of a foreclosure suit against a 
railroad companj’ Such rules ordinarily control 
with respect to instructions^® and the verdict or 
findings.2l 

Reference. The question as to the amount due on 
the Hen or mortgage may be referred to a master 
or referee to find and report on, and exceptions may 
then be filed to his report and a decree made on 
the hearing and determination of such exceptions.^^ 
A reference may also be had to consider the owner¬ 
ship and validity- of bonds^s or to ascertain and fix 
the pnonties of the various encumbrances on the 
railroad propert>’.2* Where a reference is made to 
ascertain the gross earnings and expenses of a cer¬ 
tain section of the road covered by a mortgage, and 


Issues, proof, and variance: 

At law see Pleading §5 512-516 
In equity see Equity §§ 438-446. 
In suits to foreclose: 

Mortgages generally see Mort¬ 
gages § 651. 

Mechanics* Hens generally see 
Mechanics* Liens § 307. 

7. Colo —^Barnes v, Colorado 

Springs, etc, R. Co., supra 

61 C J. p 902 note 34. 

8. Colo —^Barnes v. Colorado 

Springs, etc, R. Co, supra. 

51 C X p 902 note 85. 

9. X7 S.—Guaranty Tirust, etc,, Co. v. 
Green Cove Springs, etc., R Co. 
Fla, 11 set. 612. 139 U.S 187, 86 
LEd, 116. 

lOL U-S-—Farmers' L A T. Co. v. 
Green Bay, etc., R- Co, C.CWis, 
6 F. 100, 10 Biss.,208. 

IL N.T—^Knickerbocker Trust Co. 
V. Oneonta, eta,T B- Co.» 101 N.TS. 
241, 116 Aj^pBiv. 78, affirmed 80 
NJB. 568, 188 N.T. 38. 

12. M.T.—Kaiokerboeker Trust Co. 
V On^nta, etc. R. Co., supra. 

51 ax uotakO. 

13. Mo —-Mackler v. Mlssfssfppi 
Biyer^ etc^r R. Co,, ^2 MoA-PP. 516. 

51 OJ. p 902 note 40^ 

I4i Iowa.—NeUsov y. IbWa Eastern 


R. Co., 1 N.W. 434, 51 Iowa 184, 33 
AmR. 124, 

Filing of statement see supra S 280. 

16. XJ S.—^Tod y. Kentucky Union R 
Co,. Ky, 62 F, 241, 3 CCA 60, 18 
L.RA 805. 

Evidence- 

Generally see Evidence 5 1 et seq. 
In suits to foreclose* 

Mechanics* liens generally see 
Mechamca* Liens 308-310. 
Mortgages generally see Mort¬ 
gages 36 652-655 

16. U S.—-Tod V Kentucky Union R 
Co, supra. 

61 C.J. p 903 note 44, 

17. Go.—^Hawldnsville, etc., R. Co. 
V. Beckham, 93 S.EL 108, 20 Ga. 
App. 431. 

51 C J. p 902 note 45. 

18. Ky —Simmons v. Fletcher,, 170 
S W 638, 161 Ky. 295. 

61 CX. p 903 note 46 

19. U.S— 13Ix parte Khw Tork Equi¬ 
table Trust Co., CaL, 231 F. 671. 
146 aCA 457. 

61 GXp 903 note 48. 

Trial orhearinir: 

Generally see Trial 5 1 et seq. 

In equity generally see ESqulty 5 
480 et seq.* 

In suits to foreclose: ' 

Meohaztictf' liens see Mechanics* 
UeoB ili Hl-SlC. 


Mortgages see Mortgages §§ 
675-683. 

SO. Ga—^Hawkinsville, etc, R Co. 
V. Beckham, 93 SE. 109, 30 Ga 
App. 431. 

51 CX p 904 note 55 

31. Conn—Washington Trust Co y. 
Norwich, etc, Tract. Co, 92 A 
880, 89 Conn 59. 

51 G.X p 904 note 58. 

Amotmt of reooyery 

In action to foreclose lien against 
railroad company, assessment of 
amount of recovery was not error 
where amount due plus interest and 
attorneys* fees fully accounted for 
sum in which judgment was ren¬ 
dered—^Algiers, Winslow & We^stern 
Ry, Co. y. Foulkes Contracting Co, 
200 N.K 438, 101 IndApp 683. 

28. N.T.—Central Trust Co. v. Uns- 
dilla Valley B. Co., 72 N.T.S. 189. 
35 Misa 604. 

5iaXp mnote 69. 

23. U S.—Guaranty Trust On. v- At¬ 
lantic Coast Electric B. Oo.. CO. 
N.X, 132 F. 68, modified on other 
grounds 138 F. 517, 71 aCJL 4t 

51 ax p 904 note 51. ‘ 

24. IIR.--Kinnsas Zj. & T. Co^ v. ^ 
dalla Electric lU eta, Co.* Cailiw 
108 F. 70X 
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it appears that such section has not been operated 
separately, but as a part of the whole road, and that 
the railroad company, although under a legal ob¬ 
ligation to keep a separate account of the income and 
expenses of such section, has failed to do so, it is 
not an erroneous principle for the master to make 
a pro rata estimate of the earnings and expenses 
of the whole road.-® 

§ 326- Judgment or Decree 

a. In general 

b. Conformity to pleadings and proof 

c. Nature and extent of property 

d. Provisions as to bids and terms of sale 

e. Adjudication of claims of interveners 

or other creditors 

f. Payment and discharge 

g. Opening, vacating, or modifying 

h Operation and effect 

a. Li General 

The- Judgment or decree fn a suit to foreclose a rail¬ 
road mortgage or lien ordinarily is governed by the rules 
regulating judgments or decrees In suits to foreclose a 
mortgage or mechanic’s lien. 

The rules applicable to judgments or decrees in 
suits to foreclose a mortgage or mechanic's lien 
ordinarily govern the judgment or decree in a fore¬ 
closure suit of a railroad mortgage or hen The 
judgment or decree should declare the fact, nature, 
and extent of the default which constitutes the 
breach of the condition of the mortgage-" and the 
amount then due;-^ but it need not establish that 
a particular installment is due to any particular per- 
son.29 The amount of the debt for which a fore¬ 
closure decree may be given is only the amount ac¬ 
tually due and unpaid to complamant-^o Such de¬ 
cree is not to be regarded as final as to the debts en¬ 


74 C.J.S. 

titled to share in the distribution, since any other 
creditor moy challenge the debts when the claims are 
produced in the master’s ofiice for ascertainment and 
classification 

Order of sole In its usual form, a decree of fore¬ 
closure should contain an order for the sale of the 
premises for the satisfaction of the debt,«- reserving 
the right to any pSLTty to redeem on pacing the 
several amounts found due with costs In de¬ 
creeing a sale the court is not bound by a mode of 
procedure prescribed by the mortgage in case of a 
sale by the trustee without foreclosure, but should 
exercise a sound discretion, having due regard to 
the interests of all parties 

It has been held that, where railroad property is 
w'orth much more than the amount of the debt and 
interest, it should be leased by public auction for 
the shortest term that will bring the amount due 
and accruing interest,^5 if the company elects that 
it shall be so offered ,3® but if no one can be found 
who w’lll take it for a term of years, it should be 
sold absolutely ^7 

Personal judgment Since the*proceeding to fore¬ 
close is in rem, generally no personal judgment can 
be rendered in an action to foreclose a mortgage or 
mechanics' lien against railroad property,and in 
some jurisdictions statutes have been enacted ex¬ 
pressly prohibiting the rendition of personal judg¬ 
ments except tmder specified conditions.^® However, 
It has been held that, where that part of a right of 
w’ay on which labor was performed was a part of 
an entire system of a railroad and necessary for the 
carrying out of the railroad duties to the public so 
that it could not be sold apart from the entire line to 
foreclose a laborer's or materialman's hen, it was 
proper for the court in the exercise of its equity 


85. XT-S-—^Pullan v. Cincinnati, etc, 
Air-Iilne R Co.. C Clnd, 20 F.Cas 
No.ll.4M, 5 Biss. 237. 

S6. mo.—Bethune v. Cleveland, etc., 
R. Co., 51 SW. 465, 149 Mo 587. 

51 0^3^ p 904 note 53. 

Judgment or decrc»e: 

Generally see Judgments § 1 et 
se<x. 

Decree in equity generally see 
Bquity S 580 et sea. 

In suits to toreclose. 

Mechames* lien see Mechanics* 
Liens 3X7-335. 

Mortgage see Mortgages SS 584- 
708. 

87- U.S—Chicago, etc., R Co. t, 
Fosdick, Ill., 1 S.Ct. 10, 106 U.S, 
47, 27 Li.EUi. 47—Toler v. East 
Tennessee, etc., B. Co., CC.Tenn., 
57 F. 158. 

U.S.—Chicago, eta, R. Co. v- j 


Fosdick, Ill., 1 S-Ct. 10, 106 US 
47, 27 I*Ed. 47. 

61 C.J. P 904 note 65. 

29. U S —Toler v Bast Tennessee, 
etc , R. Co., C.C Tenn, 67 F. 168. 

20m U.S —^Umon Trust Co. v. St 
Louis, etc. R. Co., CC.Mo., 24 F. 
Cas No.14,403, 5 Dill 1. 

31- U.S.—Toler v. East Tennessee, 
etc, R, Co., C.C Tenn., 67 F. 168 

32. U.S.—Farmers’ L. & T. Co. v. 
Chicago, eta, R. Ca, CC.Ind., 27 
F. 145. 

51CJ p 905 note 76. 

SesGEiptiozL ot property, 

Description of railroad’s property 
as given in Judgment j^oreclosing ma¬ 
terialman’s statutory Hen was suffi¬ 
cient to support order of ^sala—VTar^ 
ren Cent. R. Co. v. Teccaa Creosotfng 
Co, Tex.CivJXpp*, 62 S-W-M 69L 
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33- U S —^Bound v. South Carolina 
R Co., iS C.. 58 P. 473, 7 C.C.A. 322 

34. U.S—^Low V. Blackford, C.OA- 
N.C., 87 P. 392, 31 C.C.A. 15. 

51 C J p 905 note 78. 

35. Ky.—^Bardstown, etc, R. Co v. 

Metcalfe, 4 Meta 199, 81 AmD. 
641. ^ 

36. Ky.—^Bardstown, eta, R. Co. v. 
Metcalfe, supra. 

37. Ky.—Bardstown, eta, R Co. v. 
Metcalfe, supra. 

38- U.S—^Tod V. Kentucky Union R. 
Co, Ky, 52'F. 241, 3 O.CJL 60, 18 
L.RA. 305.’ 

Minn.—Welsh v. First IMv. St. Paul, 
eta, R. Co., 25 Mmn.. 314. 

39. Mo.—Bethune v. Cleveland, eta, 
B. Co, 51 S.W. 465, 149 Mo. 687. 

51 a J. p 905 note 74, 
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powers to direct a personal judgment against the 
railroad company.^o 

h. Oonfonaity to Pleadings and Proof 

A Judgment or decree in a foreclosure suit against 
railroad property must conform to the pleadings and 
proof. 

A judgment or decree in a foreclosure suit against 
railroad property must conform to the pleadings 
and proof.'^i Accordingly, the relief granted in the 
decree is limited by the bill or complaint, and or¬ 
dinarily any relief not prayed for cannot be grant¬ 
ed, although a prayer for general relief will au¬ 
thorize any action in complainant's favor, shoi\Ti 
by the proofs to be just and equitable and not incon¬ 
sistent with the pleadings and, although the speci¬ 
fic relief sought is a strict foreclosure, a decree for 
a sale of the property and for the enforcement of an 
agreement contained in the mortgage is appropriate 
under a prayer for general relief.^^ 

Where all the claims are before the court with 
prayers for general affirmative relief, it may de¬ 
cree a sale of the property free from all hens,^5 
but, where all the persons in interest are not repre¬ 
sented before the court, a decree -which directs a 
sale free of all hens and encumbrances -without mak¬ 
ing provision for other bondholders, subsequent 
mortgagees, and other creditors is fatally defective.^® 

a ITatnre a3id Bztezit of Property 

In an action to foreclose a mortgage on railroad 
property the court may determine what property of the 
railroad Is actually subject to the mortgage. 

In an action to foreclose a mortgage on railroad 
property it is within the province of the court to 
determine what property of the railroad is actually 
embraced in, or subject to, the mortgage.^'^ The 
foreclosure decree ordinarily can order a sale only 
of the entire road, as discussed infra § 327 d, and 
a judgment or decree which attempts to foreclose 
a lien or mortgage on a specified portion of the road 
instead of on the whole road is void,^* except, as 


considered infra § 327 d, where the property is 
divisible, in which case a sale should be ordered of 
as much as will satisfy the amount due. Lands 
which are not included in the railroad mortgage may 
be sold under a decree of foreclosure, where the 
facts sho-wn establish an equitable Hen in favor of 
bondholders secured by the mortgage.^® 

A judgment foreclosing a laborer's lien on the 
equipment of a railroad need not specify the par¬ 
ticular articles on which it is to operate, but it is 
sufficient to declare the hen foreclosed on the 
equipment to an extent sufficient to satisfy the judg¬ 
ment but it has been held that, where a mechan¬ 
ics* lien attaches to all the property of the rail¬ 
road, the decree should direct the sale of both the 
real and personal property of the railroad,®^ 

Wliere a railroad company, -with the consent of a 
vendee, has constructed its road over land, and in 
an action to foreclose the vendor’s lien the proceeds 
of the land outside of the right of way are insuffi¬ 
cient to satisfy the lien, the right of way -with the 
improvements thereon should not be sold to satisfy 
the lien for the balance, but should be condemned, 
the value thereof being ascertained by taking the 
value of the land and damages to the rest of the 
tract caused by the taking, and a judgment with a 
lien on the roadbed to secure its payment entered 
against the company for the amount so ascer¬ 
tained.®* 

d. Provisions as to Bids and Terms of Sale 

In an action to foreclose a mortgage or lien on rail¬ 
road property the decree should prescribe the terms and 
conditions of the sale. 

The decree in an action to foreclose a mortgage 
or lien on railroad property should prescribe the 
terms and conditions of the sale, and, m the case of 
a mortgage, these terms may, if equity requires it, 
be different from the terms stipulated in the mort¬ 
gage itself.®^ Although the terms of the sale must 


40. Ind.—^Pere Marguette R. Co. v. 
Baertz, 74 K.EL 51, S6 lacLApp. 
408. 

51 C J. p 905 note 75. 

41. Fla.—St. John, etc., B, Co. v, 
ISartoIa, 9 So 853, 28 Fla. 82. 

42. Fla.—St. Johns, etd., R. Co. v 
Bartola, supra. 

43- TJ.Sw—Sage v. Iowa Cent R. Co, 
99 U.S. 884, 25 IxFd. 894. 

51 C.J. p 905 note 88. 

44. U.S —Sage v. Iowa Cent. R. Co., 
supra. 

4&, XJJ3L—Bound v. South Carolina 
R. Co., 58 P. 478, 7 822. 

40» U.S.—^l*rew Qjrleans Pao. XL Co. 


V, Parker, La, 12 S.Ct 854, 148 U. 
6. 42, 35 L.Bd. 55. 

47- Mich—Gasser v. Garden R 
Co. 171 N.W 791, 205 Mich. 6. 

51 C J. p 905 note 94. 

Designation of property or interest 
to be sold on mortgage foreclosure 
generally see Mortgages § 689 h. 
•Property covered by railroad; 

Lien see supra $ 278. 

Mortgage see supra 5 288. 

4Bi N.J—^McFadden v. Mays* Land¬ 
ing, etc., R. Co., 22 A. 982, 49 N 
JJDg. 175. 

51 G. J. p 995 Xfcote 95. 

1 , 

40> etow Rapid Trans- 

SAl 


it R Co. V. Northern Trust Co, 90 
IllApp. 450, affirmed 58 NB 136, 
195 111. 288. 

50. Ter.—St. Louis, etc., R. Co. v. 
Sandal, 3 TerA.Civ.Cas S 879. 

51. Or.—George v. Oregon, etc., R. 
Co, 247 P. 780. 118 Or. 502. 

Property subject to lien see supra I 
278. 

52. Ky.—Finnell v, Louisville 

Southern R. Co^ 36 RW. 553, 99 
Ky. 579,18 Ky.L 410. 

ga UJS.—iraxmers* L. & T. Co v. 
Green Bay, etc., R. C<k, C,C.Wis., 5 
F. 100, 10 BissL 208. 

51 CJ*. p 905 note & 
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be reasonablc^^ and of such character as to en¬ 
courage bidding,55 nevertheless the decree should 
contain some requirement which will evidence the 
bona fides of the bidder,®® as well as secure the pay¬ 
ment of the costs.®*^ 

The decree may prescribe that part of the bid shall 
be for cashjSS or that a part may be paid in bonds 
secured by the foreclosed mortgage,®^ and that the 
sale shall be made subject to certam outstanding 
obligations;®® or, on a subsequent presentation of 
intervening claims, the court may require as a con¬ 
dition precedent to the confirmation of the sale that 
the purchaser shall make a larger cash payment to 
meet all exigencies than that fixed by the terms of 
the decree.®^ As part of the terms, the purchaser 
may be required to assume the unpaid claims against 

the railroad.®^ 

The court may, in its discretion,®® fix an upset 
or minimum price below which the property may not 
be sold.®^ The amount of the upset price lies in 
the discretion of the court,®® It should not be 
made too low ®® The upset price to be fixed must 
afford fair treatment to nonassenting bondholders 
having due regard to the probable fair value of the 


property reasonably ascertained.®^ On the othc:r 
hand, the upset price should not be fixed at a figure 
so high that it w:!! seriously impair the success of 
a reorganization \vhich has been determined on to 
be necessary in the public interest and to be fair and 
equitable and desired by a large proportion of all 
of the affected bondholders,®® It is no objection to 
a decree that it fails to fix such a minimum sale 
price, since the adequacy of any price may still be 
determined on the return of the sale.®® 

e. Adjudication of Claims of Ihterveneis or 
Other Creditors 

When warranted by the pleadings and proof, ft fs 
proper for the decree foreclosing a railroad mortgage 
or lien to settle and determine all claims and questions 
raised betw€^en the parties to the suit. 

In an action to foreclose a railroad mortgage or 
lien. It is proper for the foreclosure decree, when 
warranted by the pleadings and proof, to settle and 
determine all claims and questions raised between 
the parties to the suit,*^® as to the ownership of the 
debt, the liability for, or exoneration from, it,^! 
the proportion in which it should be shared,^2 or of 
its priority or preference,^® and it may provide for 


&I. Del —^PMladelplua Real Est. 

Trust Co. V. Wilmlngrton, etc., 
Electric R- Co., 77 A. S28, 9 DeLCh. 
99. 

55. Del —^Philadelphia Real Est. 

Trust Co. V, TTiIminsTton, etc., Elec¬ 
tric R Co, supra 

55. Del —^Philadelphia Real Est. 

Trust Co. V. Wilmingrton, etc., 
Electric R. Go., supra. 

51 CJr p 906 note 8. 

67. Del —^Philadelphia Real Est. 

Trust Co. V. Wilmington, etc, su¬ 
pra. 

68. Iowa.—Sage v- Iowa Cent. R. 
Co, Iowa, 99 US 334. 25 LEd. 
394. 

59. UjSk—^Farmers' li. & T. Co. v. 
Green Bay, etc., R. Co., CC.WiSw, 6 
F. 100. 10 Bisa. 203. 

51 C.J. p 906 note 11. 

60. U.S-—^Boond V. South Carolina 
R. Co., SXX, 58 P. 473, 7 aaA, 822. 

51 CJ*. p 906 note 12. 

61. U.S-—Eeirmera* Lc. 4b T. Co. v. 
Green Bay, etc., R. Co., C.C.Wis, 
6 F 100, 10 Biss. 203. 

68. U S.—Southern B. Co. v. Town¬ 
send, Ala., 161 F. 310, 88 aC A. 390, 
certiorari denied 29 S.Ct. 682, 212 
U.S. 571, 53 Xi.Bd. 656. 

51 aJ. p 906 note 14. 

63. UjS—^^ liner v. Bankers' Trust 
Co., C,C.A.Colo., 12 F.2d 747. 

84L U.S.—Guaranty Trust Co. of N. 
7. T. Seaboard Air Line Ry. Co., D. 
C.Va-, 60 F.Supp. 607. 

51 OJ. p 906 note 17. 


I Principal fnnctloa of upset vaAoe 
IS a guaranty of at least a minimum 
i cash sum to the nonassenting bond¬ 
holders which tends also to be a 
maximum for the purchase price by 
reorganization committee represent¬ 
ing majority assenting bondholders 
—Guaranty Trust Co of N. Y. v. 
Seaboard Air Line Ry Co, supra. 

66- U S.—Guaranty Trust Co, of N. 
Y V. Seaboard Air Line Ry. Co, 
supra. 

Factors to be oonsiderdd 
In determimng upset prices for 
sale of properties of railzoad in equi¬ 
table reorgani 2 »ition, court was not 
limited to opinions of valuation ex¬ 
perts who testided for assenting 
creditors and could consider in sup¬ 
port of higher upset prices, recent 
experience of railroad, its present 
and future prospects based on evi¬ 
dence of steadily increasing market 
price of new securities and continu¬ 
ation of comparatively large net 
earmngs, improved physical condi¬ 
tion of equipment during receiver¬ 
ship, favorable cash position of re¬ 
ceivership, as discounted by post 
war prospects. Increased wages, and 
taxes—Guaranty Trust Co. of N Y. 
V. Seaboard Air Zdne Ry, Co., snpra. 

66. U.S.—N*ew York Cent. Trust Co. 
V. Washington County R. Co., C.C. 
Ide.. 124 F. 813. 

51 C.J. p 906 note 18. 

should not be too k>w fa be 
fair to the non-assenterc^ but also 
it should not be too high for'falmess 
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to the purchaser who must provide 
the cash for payment to non-assent- 
ers.”—Guaranty Trust Co. of N. T. 
V. Seaboard Air Line Ry. Co., D.C. 
Va., 60 P.SUPP. 607, 616. 

67. U.S.—Guaranty Trust Co. of N. 
T. V. Seaboard Air Line Ry. Co., 
supra. 

Upset price held fair to nonassent- 
lag bondholders 

U S.^-Guaranty Trust Co. of N. T. 
V. Seaboard Air Line Ry Co., su¬ 
pra. 

68. US —Guaranty Trust Co. of N. 
Y. V. Seaboard Air Line Ry. Co., 
supra. 

69. DeL—Philadelphia Real Est. 

Trust Co. V. Wilmington, etc . 
Eaectrle R. Co., 77 A 828, 9 Del Ch 
99. 

7a U.S—Toledo, etc., R Co. v. Con¬ 
tinental Trust Co, Ohio, 95 P. 497, 
36 CCA. 166, certiorari demed 20 
S.Ct. 383. 176 US- 219, 44 LEd 
442. 

71. U.S.—Toledo, etc., R Co. v. Con¬ 
tinental Trust Co., supra. 

51 C.J. p 906 note 21. 

78. HI.—'Penn Mut. L. Ins. Co. t. 
Heiss, 31 K.E. 188, 141 HI. 35, 33 
Am SR 273. 

51 C.J, P 907 noto-22. 

73. Tex^—Orient Trust Co^ T. St. 
liouis Uhion Trust Co., 126 S.W. 
810, 59 Tex.01v.Aj>p. 193. 

SI C.J. p 907 note 23. 
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an accounting between the partiesJ^ However, the 
decree should save and reserve any rights arising 
under a hostile and paramount title.^5 court 

may pass a final decree as to the ascertained debts 
and retain the bill for the enforcement of others 
thereafter to be proved and established.^® 

Where the decree makes adequate provision for 
the protection of intervening bondholders,"" the 
court is not required to determine in advance of the 
sale the fairness of a reorganization plan"^* or the 
adequacy of any bidJ® 

f. Payment and Disc2iaxge 

Provision should be made m the decree foreclosing 
a railroad mortgage for the payment within a limited 
time of the amount found due, In default of wh<ch the 
equity of redemption Is to be finally foreclosed or the 
property sold 

The decree in a suit to foreclose a railroad mort¬ 
gage should contain provision for the payment of 
the amount found due within a limited time, in de¬ 
fault of which the equity of redemption is to be 
finally foreclosed or the property sold,so the extent 
of such time being a matter for the soimd discre¬ 
tion of the court®^ Where only a part of the mort¬ 
gage debt is due, on payment of such amount the 
foreclosure decree will be suspended until a default 
again occurs.®^ 

Where the amount due has been passed on and 


^ finally fixed by the court and the right of the mort¬ 
gagor to pay the sum thus settled and fixed is clear, 
i the court then has no discretion to v'ithhold such res¬ 
toration and refuse to discharge the receiver.®^ 

g. Opening, Vacating, or Modifying 

A final decree foreclosing a railroad mortgage or 
' lien erd nar ly may rot be vacated by tne court of its 
’ cwn motion after the expiration of the term at whicfi 
, it was granted. 

i A final decree foreclosing a railroad mortgage or 
j hen ordinarny cannot be vacated by the court of its 
I own motion after the expiration of the term at which 
it was granted nor may the court alter or amend 
its decree after the term with respect to any es¬ 
sential part thereof.^® Subject to the foregoing, it 
I may subsequently amend, modify, or open the de- 
1 cree of sale as to the mode of its execution,®^ the 
manner of sale,®*^ the time of publication of such 
sale,®® and the manner of distributing the proceeds 
J arising therefrom,®® provided the application there- 
i for is seasonably made,®® and sufficient ground there¬ 
for appears ®i 

Where a decree of sale prescribes a limitation 
within which claims may be presented, the court may, 
in Its discretion, in decreeing a confirmation of the 
sale, abrogate such liiiiitation.®^ 

Default judgment or decree. A proper party®® in 
moving to open a default judgment entered m a 


74- us.—^Linder v. Howell B. Co, 
CCGa. 73 P. 320. 

Bt aJ. p 907 note 24 

75. U.S.—Compton ▼. Jesup, Ohio, 
68 P- 263. 16 aCJL 397. 

76. Vt—^Lan^don v. Vermont, etc, 
R. C6., 54 Vt. 693. 

77- US — New York Guaranty Trust 
Co. V. Chicaso, etc., R. Co., D.C.I1I., 
15 F.2d 434. 

51 C.J p 907 note 27. 

Tfti U.S—^New York Guaranty Trust 
Co. V. Chicago, etc., R. Co., supra. 
79. Uj6 —^New York Guaranty Trust 
Co. V. Chicago, etc., R. Co., supra. 
60. U.S.—^Farmers* U. & T. Oo. v, 
Chicago, etc., R. Co., C.C.Ind., 27 
P. 146. 

UL—esairo, etc., R. Co. v- Cauble, 4 
ULApp. 133. 

81. U.S.—Columbia Finance, cto, 
Co. V. Kentucky Union R. Co., Ky., 
60 F. 794, 9 C.C.A. 264. 

51 CJr. Ip 90? note 81. 

82. U.S —Chicago, eta, R. Co. v. 

Posa^ck, m.. 1 set. 10, 106 U.s. 

47, 27 LfcBd, 4T^3?toners* JU Jk T. 
Co. V. Chicago, etc., B., Co., C.C. 
Ipd.. 27 F. 146. 

83. —MUwauifeee, eta^ R. Oou v. 

Soutter, WUL, 2 Walk 610^ 17 Ll 
R d. 906, , , 


I 84. U.S.—Central Trust Co v Grant 
Locomotive Works, Ohio, 10 S.Ct 
736, 136 US 207, 31 L Ed. 97— 
Turner v, Indianapolis, etc, R. Co, 
CCInd. & nu 34 P.Cas No 14,259, 
8 Biss. 380. 

Opening and vacating judgment or 
decree: 

Generally see Judgments § 228 et 
seg. 

In eguity generally see Equity S 
633 et aeq. 

Judgment foreclosing mortgages 
generally see Mortgages § 689. 
Opening and vacating sale see infra 
S 327 h. 

85. U S.^—^Turner v. IndianapoHB, 
etc., R. Co., supra. 

88» U.S.—^Turner v. Indianapolis, 
eta, R. Co., supra. 

B7. Or.—Farmers’ Lioan Co. v. Ore¬ 
gon Paa R. Co., 40 P. 1089, 28 Or. 
44. 

61 CJF. p 907 note 38. 

ZenoliuiliBg’ ohUgatlon to operate 
road 

After the court decreed sale of a 
railroad’s property on foredosure, 
the judge m vacation could not, by 
^ider, tenninate the obligatfon of 
the purchaser to operate the road; 
without such issue having been proa- 
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ecuted m the pleadingrs, without the 
parties directly interested having 
been afforded the opportunity to be 
present, and m contravention of stat¬ 
utes prescribing the manner of so 
doing.—State v, Beaton, 178 N.W. 1, 
190 Iowa 216. 

^ 88. U S,—^Turner v. Indianapolis, 

eta, R. Co., aCInd. & HI., 24 F. 
Cas.No.14,259. 8 Biss. 380. 

89. US —^Turner v, Indianapolis, 
j eta. R. Co, supra. 

90. US—Duncan v. Atlantia etc, 
R. Co., G-CVa., 88 F. 840, 4 Hughes 
125. 

$1 OJ. p 907 note 41. 

8k* CteoBBds lield inanlllclen.t 
U.S,—Carey v. Houston, eta, R. Co., 
C-aTex., 4S F- 438, 62 F. 671. , 

9flu U.S.—Olcott v: Headrick, Tenn., 
12 act. 81, 141 U*a 643, 35 Ii.Ed. 
851. 

Confirmatioii of sale twe Infra § 327 g. 

da ZUj—SL Iiouis Union Trust Co. 
V. Wabash, eta, H. 244 lEL 
App* 466. 

51 C.J p 908 note 46. 

Opening, vacating and modifying de¬ 
fault Judgments generallv see 
Judgments 339-^40). 
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railroad foreclosure suit must show due d:2:gence^^ 
and a meritorious defense.®® 

Public utilities commissioTiy believing its jurisdic¬ 
tion was usurped by the court in a foreclosure pro¬ 
ceeding, has a right to appear and ask for a modi¬ 
fication or vacation of the decree.®® 

h. Operation and Effect 

(1) In general 

(2) Persons concluded 

(1) In General 

The general rules governing the operation and effect 
of Judgments and decrees foreclosing liens and mort¬ 
gages ordinarily are applicable to Judgments and de¬ 
crees foreclosing railroad liens and mortgages. 

The general rules governing the operation and ef¬ 
fect of judgments and decrees foreclosing hens and 
mortgages ordinarily apply to judgments and decrees 
foreclosing hens and mortgages on railroad prop- 
erty.®7 Thus, a decree of foreclosure and sale is a 
final decree, although further directions may be nec¬ 
essary with respect to its execution,®® or although it 
may permit the subsequent assertion and litigation 
of claims on the proceeds of sale.®® However, the 
decree does not of itself merge the debt secured by 
the mortgage or extinguish its lien.^ 

A foreclosure decree may not be collaterally at¬ 
tacked by a purchaser thereunder in subsequent pro¬ 
ceedings against him ® 

(2) Persons Concluded 

All persons properly represented before the court 
In a proceeding foreclosing a mortgage or lien on rail¬ 
road property, or who are charged with notice of the 
proceeding, are bound and concluded by the decree ren¬ 
dered therein. 

All persons properly represented before the court 
in a proceeding to foreclose a mortgage or lien on 


f railroad property, whether as plainiiiis or defend¬ 
ants, or who are charged with notice of such pro¬ 
ceeding, are bound and concluded by the decree 
; rendered therein and estopped to dispute the validity 
of the proceedings or the title of the purchaser.® 
This rule includes persons acquiring interests in the 
mortgaged premises pending the foreclosure pro¬ 
ceedings.*^ A judgment or decree :n a foreclosure 
suit fairly brought and honestly and regularly con¬ 
ducted by a bondholder for the benefit of all the 
bondholders is conclusive and binding on all the 
parties represented thereinbut, if such suit is not 
conducted in good faith and is used as an instrument 
to acquire advantages for plaintiff at the expense of 
those whom he has assumed to protect, the latter 
will not be bound thereby.® If the trustees of a 
mortgage on a railroad are parties to the suit, a 
decree rendered in the case is as binding on the bond¬ 
holders secured by it, as if they had been made par¬ 
ties, unless they can show some fraud practised on, 
or connived at, by the trustees themselves.^ 

On the other hand, persons having an interest in, 
or hens on, the road who are not joined as parties 
in a foreclosure suit are not bound or in any way 
affected by the decree therein unless they consent 
thereto.® A party who has intervened in a foreclo¬ 
sure suit to which there are several parties defend¬ 
ant ivill not, on the rendenng of a decree and the 
dismissal of all the parties save one from whom the 
intervener claims relief, lose his standing in the ac¬ 
tion® An action by a bondholder to enforce an 
equitable Hen in his own behalf, as well as in be¬ 
half of those in like interest who may come in and 
contribute to the expenses of, and join in, the prose¬ 
cution of the suit, is binding only on those who arc 
made or become parties to the suit and bear their 
proportion of the expenses and a suit brought by 
an individual bondholder in which no relief is sought 


94- HL—St Iioms Union Trust Co. 
V. Wabasli, etc., B- Co, supra. 

51 C J. p SOS note 47. 

95- HI—St. Liouls Union Trust Co 
V. Wabash, etc, R. Co., supra. 

51 CJ. p 908 note 48. 

96. Colo—People v. Colorado Title, 
etc., Co„ 178 P. 6, 65 Colo. 472. 

97- U.S.—St. Louis Southwestern R. 
Co. V. Jackson, Ark., 95 F. 56Qv 37 
aaA. 165. 

51 C J. p 908 note 53. 

Operation and effect of; 

Foreclosure of: 

Mechanios' liens see Mechanics' 
Liens 384, 335. 

Mortgages see Mortgages § 70 0 
et 860. 

Sale see infra S 327 L 
96, U-S.—^Bronson v. I^a Crosse, eta. 


R Co, Wis, 2 Black 524. 17 LBd. 
847. 

99- US —Central Trust Co. v. West¬ 
ern North Carolina R Co, CCN. 
C., 89 F. 24, modified on other 
grounds 98 F. 489, 39 C.CjL 126. 

1. U S.—St. Liouls Southwestern R. 
Oo. r. Jackson, Ark., 95 F- 500, 37 
C.CA 166. 

51 aJ. p 908 note 56. 

Bale as merger of debt and extin¬ 
guishment of Hen see Infra S 827 i. 
S. Iowa.—State v. Beaton, 217 N.W. 
265, 206 Iowa 1139. 

3. Pa.—^Real Est Trust Co. Vp Per¬ 
ry County Rp Co., 62 A, 25, 213 Pa. 
57 

51 CJ. p 908 note 59. 

4. Iowa.—Jackson v. Centerville, 
etc., JEL Co., 20 M.W. 443, 64 Iowa 
292 . 
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Pa—^Youngman v, ISlmira, etc, B. 
Co., 65 Pa 278. 

5- NT —Stevens v. Union Trust Co., 
11 N.T.S. 268, 67 Hun 498. 

6. N.T —Stevens v. Union Trust Co., 
supra. 

7- U.S —Farmers* L & T Co. v. 
Northern Paa R. Co., C-C-Wls., 94 
F. 454 

51 C J. p 909 note 66. 

8. U.S—^Hassall v. Wilcox, 9 S.Ct. 
590, 130 US. 493, 32 LEd. lOOL 

51 C.J. tp 909 note 66. 

9. Idwa-r—iJoliet Iron, etc, CJo. ▼- 
Chicago; eta, R. Co., 1 N.W. 76L 
51 Iowa 300. 

10. Ohio.—Adelbert College v. To¬ 
ledo, etc., R. Ca, 5 Ohio S. & O K. 
14, 3 Ohio N.F. IS. 

51 C J. p 909 note 63. 
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or obtained in behalf of other bondholders and in 
which they are not perrniited to become parties :s 
not a bar to subsequent suits of bondholders of the 
same class.^^ 

§ 327. Sale 

a. In general 

b. Notice and appraisement 

c. Time for sale; postponement 

d Nature and extent of property’ included 
in sale 

e Price and terms of sale 

f. Persons entitled to purchase 

g. Confirmation of sale 

h. Objections to sale, setting aside, and 

resale 

i. Operation and effect 
a. In General 

Foreclosure sales of railroad property ordinarily are 
governed by the rules regulating foreclosure sales gen¬ 
erally. 

The general rules regulating foreclosure sales 
ordinarily apply to foreclosure sales of railroad 
property.^^ Thus, a sale must be supported by and 
within the limits and conditions prescribed by the 
decree ordering the sale to be made,!® and, if the 
officer or master or commissioner in making the 
sale wrongfully interprets the order of the court, the 
sale is invalid,!'* even though the court has con¬ 
firmed the record of the sale, but without its atten¬ 
tion being directed to the mistake, or any issue be¬ 
ing raised as to what the order really meant.!5 


' PiihUc or sale. As a general rule the sale 

should be at public auction.!® but, where the court is 
fu’!y informed as to the selling value of the property, 
I It may authorize a private sale.!* 

j ZiTotice and Appraisement 

^ Notice of the foreciccure sale of railroad property 
; must be g.ven whe'*e such notice is required by statute 
or by the decree of foreclosure. 

Due notice of the foreclosure sale of railroad 
propertj- must be given in accordance with the pro- 

■ visions of the decree or statute governing such 
j sales,!s such as that notice shall be published in 

certain newspapers,!® and shall definitely describe 

■ the property to be sold;-® and in the case of a re- 
j sale after failure of a purchaser to carry out the 

purchase notice must be given in the same manner.®! 
It has been held that the description should be so 
definite that purchasers may know what they are 
I purchasing.®® 

I Appraisement. It is necessary under some statutes 
that the property shall be appraised in order to 
determine its actual value as a preliminary to the 
sale,®® but a statute requiring an appraisement of the 
property before sale under powers contained in mort¬ 
gage and trust deeds does not necessarily apply 
to a sale under a decree of foreclosure.®^ 

c. Time for Sale; Postponement 

A foreclosure sale of railroad property Is to be held 
at such time as is fixed by statute, or, in the absence of 
statutory regulations, at such time as the court, In its 
discretion, shall designate. 


11. Ohio —^Adelbert College v. To¬ 
ledo. etc.. R. Co , supra. 

12. U S.—^Bound V. South Caxollna 
R Co , C C S C., 46 P. 315. 

Poreclosure sales: 

Corporate mortgages grenerally see 
Corporations S 1210 
Hechanics* liens generally see Me¬ 
chanics' Liiens § 337 et seq.. 
Mortgages generally see Mortgag¬ 
es § 718 et seq 
Zaverse order of allenatloa 

In suit to foreclose railroad mort¬ 
gages. If stock in another corpora¬ 
tion was not covered by mortgage, 
but was covered by another mort¬ 
gage, doctrine of resort to property 
in inverse order of alienation could 
not be applied In connection with 
the other mortgage^ where neither 
the stock, the owner of equity In the 
stock, nor the trustee under the oth¬ 
er mortgage were within lurisdiction 
of court, and no default had been 
made on such other mortgage.— 
Palmer v. Bankers' Trust Co., C.C.A. 
Colo., 12 P.2d 747. 

Deposit €(f proceeds of sale 
Where trtzstee under deed of trust 


of stock, in receiving by way of de¬ 
posit the proceeds of sale, acted as 
representative of court, and not in 
his capacity as trustee for the bene¬ 
ficiaries under the trust deed, his lia¬ 
bility was to account to that court, 
and it should be applied to for relief 
—^Meisel V. Central Trust Co. of JJTew 
York, 167 KYS. 143. 179 AppYttv. 
796, affirmed 119 N.B. 1069, 223 N 
Y. 689. 

13. TT.S—Milwaukee, etc., R Co. v 
Soutter, Wis, 2 WalL 609. 17 luEd. 
886 . 

51 C.J. IP 909 note 69, 

lA. U.S—^Milwaukee, etc., R- Co, v. 
Soutter, supra. 

IR XJ.S.—^Milwaukee, etc., B. Co. v. 
Soutter, supra. 

lO. U.S.—Bound V- South Carolina 
R. Co, C.C.Sa, 46 P. 315. 

17. tJ.S.—^Boond V. South Carolina 
R. Co. supra. 

51 C J. p 909 note 73. 

18. Pa—^Trost Co. t. Mauch Chunk, 
etc., R. Oo., 1 lieigh CoXJT. 84. 
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Xotice of foreclosure sale. 

Mechanics' liens see Mechanics' 
Lriens S 341. 

Mortgages generally see Mortgag¬ 
es S 724 

19- U.S.—Sage V. Central R Co., 
Iowa, 99 U.S. 334. 25 UEd. 394. 

51 GLJ. p 910 note 80. 

20. Wis—^Milwaukee, etc.. R. Co v, 
Milwaukee, etc, R. Co., 20 Wis. 
174, 88 Am.D 740. 

21. ^.T—Matter of Philip, 160 

Y S. 49. 95 Misc. 709. affirmed 163 
N.Y.S 1140, 176 AppJ>iv. 934. 

51 CJ p 910 note 82. 

122. Wis —^Milwaukee, etc., R. Co. 
V. Milwaukee, etc., R- Co.. 20 Wis. 
174. 88 Am.I>. 740. 

23. U.S —Columbia Finance, eta, 
Co. V. Kentucky Union R. Co., Ky., 
60 P. 794. 9 C-CA. 264. 

51 C.J. p 910 note 85. 

Appraiaement in mortgage foreclo-> 
sure sales generally see Mort¬ 
gages S 722. 

24. Ark.—Southwestern Arkansas, 
eta, K. Go. V. Baya^ 88 S.W. 665, 
63 AA 355. 
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Plaintiffs in a foreclosure proceeding of railroad 
property are entitled to have the date of sale fixed 
after such sale has been decreed.^S Under some 
statutes a sale cannot be ordered until after the ex¬ 
piration of a specified time after the decree of fore- 
closure.26 In the absence of statutory regulations, 
the proper time for the sale is within the discre¬ 
tion of the court.27 Where the rights of the parties 
have not been established, a sale ordinarily cannot 
be ordered without the consent of all the parties,28 
or until the rights of the various parties are fully 
ascertained and determined,2^ and in order to justify 
such a decree the amount due on the debt should be 
determined judicially.so An immediate sale should 
not be ordered where there is a reasonable prospect 
of pa>Tnent by a faithful appLcatfon of the profits of 
the road-2^ 

On the other hand, where it is to the interest of 
all the parties concerned and the existing conditions 
otherwise require it, the court, in the exercise of its 
discretion, may order an immediate sale,32 although 
all conflicting rights have not been adjudicated,33 
and even pending foreclosure proceedings,3 4 or be¬ 
fore the determination of the amount and validity 
of the bonds heId-35 Thus, if the rights of all the 
parties can be protected,3® an immediate sale should 
be decreed where the indebtedness will continue to 
accumulate during the period of litigation,37 o<r the 


[ amount of claims depends on a long course of 
j l2tigation,38 or where a continued operation by the 
[ receivers appears to be undesirable.39 

I Poszponchient, The court has power to ord^r a 
postponement of the sale on petition of the parties 
i in interest,40 and should do so where any good cause 
is shown,41 as where a sale on the day onginal.y ap- 
1 pointed would be unfair or oppressive or would 
result in material loss.42 

Wliere the relative priorities of the various classes 
of creditors entitled to participate m the proceeds 
of the sale are ascertained, and the conditions are 
such that an early sale is indispensable, the sale \inll 
not be postponed until the interests of the individual 
creditors have been adjusted and the class to which 
their demands belong has been ascertamed;43 nor 
will a sale be postponed merely because a road is 
more prosperous than for some time past, where it 
would take some years of such prosperity to pay 
the already overdue installments.^^ It has been 
held that postponement will not be granted to allow 
time for the purpose of searching the title,45 as¬ 
certaining the liens,43 cataloging the property,47 or 
forming a new corporation 48 it is too late two 
days before the date fixed for the sale to ask for 
its postponement without a tender of the debt49 or 
an equivalent to such tender.^® 


25. TJ.S.—^New Torfc Guaranty Trust 
Co. T. Chicago, etc., R Co, D C.X11., 
15 F2d 434. 

51 C J. p 910 note 88. 

Time of mort£:a?e foreclosures sale 
generally see Mortgages S 726. 

26. IT S —^Benedict v. St. Josepli, 
etc., R. Co.. C.C Kaju 19 F« 173. 

51 CJ. p 911 note 4. 

27. IT.S.—Bowling Green Trust Co. 
V. Virginia IPass., eta, Co., C.C.Va., 
164 F. 758, aflarmed Metropolitan 
Trust Co. T, Central Trust Co., 168 
F, 1021, 08 CLCJV- 671, certiorari 
denied 29 SCL 697, 214 U.S. 516, 
53 LJSSd. 1064. 

51 CLX. p 910 note 93. 

28; XJ.S.—^Bound y. South Carollim 
R Co., ac.s.c , 46 F. 315. 

29. TJ S.—Pennsylyania R. Co. ▼. 
Allegheny Valley R. Co, CC.Pa., 
42 F. 82. 

30. ITS.—-Korth Carolina R. Co. v. 
Swasey. N.C., 28 "Wall. 406, 23 Xu 
Bd. 136. 

51 C.J. p 910 note 1. 

XBoster’s report held not snfflolan.t 

U S —Xorth Carolina R- Co. v. Swas¬ 
ey, supra. 

31. U.S.—Coe V. Pennock, CLC-Ohio, 

5 F.Ca8.2^o 2,942, affirmed 23 Row. 
117, 16 L.Fd. 436. i 


32. IT.S.—Cleveland First Nat. Bank 
V. Shedd, Pa., 7 S.Ct. 807, 121 US. 
74, 30 L.Bd. 877. 

51 dj. p 910 note 89. 

33. U.S.—Cleveland First Nat. Bank 
V. Shedd. supra. 

51 C J. p 910 note 90. 

34b N.J.—^Middleton v. New Jersey, 
eta, R. Co., 26 N-J-Fcz 269, reversed 
on other grounds Randolph v. 
liamed, 27 N.JBa. 667. 

35i. U-S.—Central Trust Co. v. Oin- 
ciimatl, etc, R. Co., C-C-Ohio, 169 
F. 466. 

36. TJ.S—^Bowling Green Trust Co. 
V, Virginia Pass., etc, Co„ CC,Va, 
164 P. 763, affirmed Metropolitan 
Trust Co. V Central Trust Co, 168 
F, 1021, 93 C.C.A. 671, certiorari de¬ 
nied 29 S-Ct. 697, 214 U.S. 616, 53 
XuFd. 1064 

37. U.S.—Cleveland First Nat. Bank 

V. Shedd, Pa., 7 S.Ct 807, 121 U. 
S. 74, 30 877. 

38. US—^Turner v. Indianaxiolis, 
eta, R. Co.. CCIll. & Ind., 24 F- 
Cas No 14,259, 8 Biss. 380. 

39. US.—Bowling Green Trust Co. 
V. Virginia Pass., etc., Co., ClC.Va., 
164 F. 753, affirmed Metropolitan 
Trust Co. V. Central Ti-ost Co., 168 
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^ F. 1021, 93 C C A 671, certiorari de¬ 
nied 29 S Ct. 697, 214 U.S. 516, 63 
liEd. 1064. 

40. Tex—U S, etc. Trust Co v. 
Young, 101 SW. 1045, 46 Tex Civ. 
App. 117. 

Postponement of mortgage foreclo¬ 
sure sale generally see Mortgages 
§ 727. 

41. Tex.—U. S, etc.. Trust Go. v. 
Toimg, supra. 

42. Tex—U G, etc.. Trust Co. v- 
Young, supra. 

61 C«J. p 911 note 7. 

43. S.C.—^Hand v. Savannah, eta, H. 
Co.. 13 S C 467. 

44. U.S.—^Duncan v. Atlantia eta, 

R. Co., C C Va., 88 F. 840, 4 Hughes 
126. 

46- N.Y.—Matter of Philip, 160 NY. 

S. 49, 96 Misc 709, affirmed 162 N. 
TS. 1140, 176 App.Div. 924. 

40. N.Y,—Matter of Philip, supra. 

47. N.Y.—Matter of Phnip, supra. 

48. N.Y.—Matter of Philik>, supra. 

49. IT.S.—ODuncan v. Atlantia eta. 
B, Co.. aC-Va., 88 F. 840, 4 Hughes 
126. 

60u n.S—Uuncan v. Atlantia eta. 
R. Co., supra. 



74 C.J.S. 


RAILROADS 


§ 327 


d. :^rate^e and Extent of Property Inclnded in 
Sale 

On a foreclosure sale of railroad property, only such 
property may be sold as is authorized by the decree and 
a sale under a decree of sale of the road ordinarily must 
be as an entirety. 

A foreclosure sale of railroad property includes 
only the property which the decree ordered to he 
sold together wuth the accompanying rights and 
franchises necessary to its profitable use, and law- i 
fully included in the mortgage and sa!e,®i and a ; 
sale of more property than is authorized by the * 
decree to be sold is invali<L52 j 

Sale of parcels or in gross. As a general rule ! 
the railroad cannot be cut into fragments and sepa- I 
rate portions sold at different sales, but a sale under 
a decree of sale of the road and all property rights 
and franchises must be as an entirety,53 Tvith a 
division of the proceeds,®^ although the road runs 
through several counties or states.55 This is be¬ 
cause the public interest in having the railroad 
continue its operation without interruption de¬ 
mands that the road be not sold piecemeal 56 

Where, however, the property is susceptible of 
division, the court may order it to be sold sepa¬ 
rately;®^ if for the benefit of creditors,55 a road 
may be offered for sale in its entirety with an al¬ 
ternate offer by parcels.®^ The road is to be sold 
as an entirety, even where it is covered by division¬ 
al mortgages, unless it is shown to be more ad¬ 
vantageous to sell it by divisions.®® 


The court may order a sale and division of the 
proceeds of a central power house,or of the 
entire rolling stock -where it cannot be equitably di- 
•vided,®- and on a di\dsion sale it is proper, where 
I other lienholders and creditors are protected, to 
sell, with one of the constituent parcels, equipment 
used tor the operation of that parcel, although it 
vras not subject to the mortgage lien.®® 

In the separation of a railroad into parcels, a 
court of equity is not bound to fix the division 
to correspond with the several mortgage grants,®^ 
but the division should be made so as to leave each 
parcel, as nearly as may be, in a situation to be op¬ 
erated as railroad.®® 

e. Price and Texins of Sale 

In the foreclosure of a mortgage on railroad prop¬ 
erty, a Wide discretion may be exercised as to the de¬ 
tails and terms of sale. 

In the absence of statutory restrictions, a wide 
discretion as to the details and terms of sale in 
view of the nature of the property may he exercised 
in the foreclosure of a mortgage of all the real 
estate, fixtures, and franchise right of operation 
of a railroad-®® The ofiSicer making the sale ordi¬ 
narily has no authority to sell on credit, particu¬ 
larly where the decree directs a sale for cash,®'^ 
and cannot, therefore, accept preferred stock as 
such pa5Tnent.®5 

A conditional bid which does not comply with 
the decree and order of sale is properly ignored®® 


51. Pa—^Randolph v. Wilmington, 
etc, R. Co. 11 Phila 602. 

51 C J. p 911 note 17. 

Nature and extent of property In¬ 
cluded m* 

Foreclosure of mechanics' liens see 
Mechanics' Liens 5§ 338, 339. 
Mortgage foreclosure sales gener¬ 
ally see Mortgages 9§ 730, 759- 
7C1. 

5a. US.—Milwaukee, etc., R- Co. v. 
Soutter, Wis., 2 Wall. 609, 17 L. 
Fd. 886. 

53. U.S—Connor v. Tennessee Cent 
R. Co., Tenn, 109 P 931, 48 CLC.A. 
730, 64 D.R.A. 687. 

51 C.J. p dll note 20. 

54. U.S,—Cleveland First Nat Bank 
V. Shedd, Pa., 7 S Ct 807, 121 U.S. 
74, 30 LuFd. 877. 

51 CX p 911 note 2L 

55. Ga,—^Maeon^ etc,, B. Co. v. Par¬ 
ker, 9 Ga- 377. 

51 ax p 911 note 22. 

56. m.—Peoria, et<x, R. Co. v. 
Thompson, 103 HL 187, 209. 

51 OJ. p 911 note 23. 

tetm U-B.—Guaxantar Troat Cot of N. 


T. T. Seaboard Air Line Ry. Co, 
DC-Va, 60 F.Supp. 607. 

61 C J p 911 note 24 
Sevearance for remedy 
Although the mortgage treats the 
property as an entirety, with re¬ 
spect to the remedy, it is to be sev¬ 
ered and the reaJty and personalty 
IS sold according to the rules relat¬ 
ing to the disposition of property so 
situated.—Coe v. Columbus, etc., R. 
Co.. 10 Ohio St. 372, 75 AmJD. 518. 

58. U.S.—Metrotpolitan Trust Co. v- 
Chicago, eta, R. Co.. Ill., 253 F. 
868, 165 aO^ 348, certiorari de¬ 
nied 39 S.Ct. 134, 243 U.S. 538, 63 
LJBd. 434. 

51 OJ. p 912 note 25. 

58. HL—Fauitahle Trust Co. v. Chi¬ 
cago, eta, R. Co., 145 N.EL 298, 291, 
314 m. 96. 

51 OJ. p 912 note 28. 

60. U.S.—^Low V. Blackford, K.CU 
37 P, 392, 31 aCLA. 15. 

51 ax p 912 note 27. 

61. Ohio.—Citizens' Sav., eta, Oo. v. 
Cigeiniiati, eta. Tract. Oo., 140 K. 
FL 380,108 Ohio St. 571, 

61 OJ. p 912 note 28. 
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62. Ohio.—Citizens’ Sav., eta, Co. v 
Cmcinnati, etc, TracL Oo., supra. 

51 C.X p 912 note 29. 

63. U.S.—Metropolitan Trust Co. v. 
Chicago, eta, R. Co, III., 253 F. 
868, 185 C.C_A. 348, certiorari de¬ 
nied 39 S.CL 184. 248 U.S 586, 63 
L.BcL 434. 

64. U.S.—Metropolitan Trust Co. v. 
ChicagD. eta, R. Co. supra. 

65. U.S.—^Metropolitan Trust Co v. 
Chicago, etc,, R. Co., supra. 

66. Ohio.—Coe v. Columbus, etc., R. 
Co., 10 Ohio St. 372, 76 Aml>. 518 

Terms of sale in foreclosure of: 
Mecjhames* llena see Mechanics' 
Liens 9 341. 

Mortgages generally see Mortgages 
5 732. 

67- Pa—^Pindle v. Pennsylvania, 
eta, B. Co., 1 Lehigh Val.LuR. 201. 

68U UJ3.—Continental Trust Co. v. 
Toledo, eta, R. Oo., CaOhio, 86 
F. 929, modified on other grounds 
85 F. 497, 36 aCJL 155, certio¬ 
rari domed 20 S.Ct. 382, 176 U.S. 
219, 44 l4.Bd. 442. 

68w ITJSJ—Trustees Corp. T- Shnsas 
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Under certain circumstances, as where the railroad 
is not paying operating expenses and interest on 
receiver’s certificates, a comparatively low bid is 
acceptable.*® It is competent to require an imme¬ 
diate deposit by the purchaser of a reasonable part 
of his bxd.*i 

f. Persons Entitled to Purchase 

Various persons are entitled to purchase at a fore¬ 
closure sale of railroad property, such as another cor¬ 
poration, a reorganization committee, and a trustee. 

In the absence of statutory or contractual re¬ 
striction, an individual may become the purchas¬ 
er at a foreclosure sale of railroad property, 
and may transfer the property to another corpora¬ 
tion, as discussed infra § 329, and another corpora¬ 
tion may be a purchaser,^^ although it already owns 
a majority of die stock in the foreclosed company.^^ 
Likewise, a reorganization committee may become 
the purchaser'^® In judicial sales of railroads in 
interstate commerce it is seldom, that there will 
be more than one bidder qualified to purchase the 
property, because the purchaser of the railroad 
must first obtain the approval of the interstate 
commerce commission.^s 

Persons named in mortgage. Who may become 
the purchasers at a foreclosure sale may be ex¬ 
pressly provided for by the mortgage itself.^^ 

Persons designated by statute. Such persons may 
purchase as are designated by statutes,some of 
which require that the purchaser must be one capa¬ 
ble not only of owning the property, but also of 
exercising the rights and powers and of assuming 


the duties incident to such ownership 79 

Pc? sous occupying fiduciary > relationship gener¬ 
ally, One who occupies a position of trust or 
confidence toward the mortgagor company, uhich 
would make it inequitable for him to acquire the 
title for himself, cannot become a purchaser.^ 
A director of a company being a fiduciary cannot 
purchase the property of the company at a judicial 
sale without the consent of the company or per¬ 
mission of the chancellor who decreed the sale/-i 
and, where the purchase is made by such a person, 
the company is entitled to a surrender of the road 
on placing the purchaser in statu quo, 82 tut with¬ 
out such a tender the relief for the stockholders 
should be by a bill to redeem,83 and not by an ac¬ 
tion to enforce a trust on the property in the 
hands of such director.®^ 

Where all persons have an opportunity to bid, the 
fact that the road is purchased by the president of 
the company in his individual right will not in it¬ 
self raise a trust relation between him and a hold¬ 
er of the bonds of the company vrhich will entitle 
the latter to treat him as a trustee of the property 
so purchased.85 

Trustee, A trustee cannot, as such, purchase 
property in which he has an individual interest,*® 
but it has been held that a trustee for bondholders 
of an insolvent railway may become a purchaser.*^ 
A purchase by a mortgage trustee has been held 
to be voidable, although not absolutely void.,** but 
junior mortgage creditors can only avoid such sale 
by tendering reimbursement** 


City, etc., K. Co., CCA-Kan, 18 P, 
2d 765. 

Bids in mortgraire foreclosure sales 
generally see Mortgages 784- 
736. 

70- US—Simon v- New Orleans, 
etc., R Co^ liE., 242 P. €2, 15S C. 
C.A. 6. 

5X C.J. p 913 note 41. 

71. S.C.—Hand v- ‘Savanna.h, etc, R. 
Co., 13 SC- 467. 

51 C.jr. p 912 note 39. 

72. N.T.—People v. O'Brien, 18 N. 
B. 692, 111 N.T 1, 7 AmiS R 684, 2 
li.R.A 255—^People v. Brooklyn, 
etc, R. Co, 89 N.T. 76. 

Persons entitled to purchase at mort¬ 
gage foreclosure sales generally 
see Mortgages $ 733. 

78. NT.—Male v. Atchison, etc., B. 
Co, 139 NE. 458, 230 KT. 158, 16 
ALR. 1093. 

741. N.T.—Male v- Atcihison, etc, R. 
Co, supra. 

7B- U.S —^Investment Registry v. 
Chicago, etc.. R- Co., D.CLWis., 213 i 


P. 492, appeal dismissed 225 P. 
1022, 140 C.CA 663 
51 C J .p 913 note 50 
Reorganization of railroads: 

Generally see infra SS 339-342. 
Under bankruptcy act see Bank¬ 
ruptcy §§ 881-962. 

76. TJ.S.—Guaranty Trust Co. of N. 
T. V. Seaboard Air Line Ry. Co, 
D.C Va, 60 F Supp 607. 

77. U.S.—^Farmers' It, & T. Co. v. 
Iowa Cent R. Co„ CCIowa, 8 P. 
CasNo.4,664, 4Uill 546. 

51 C J. p 913 note 43. 

78. US—Rothchild v. Memphis, 
etc, R. Co, Tenn, 113 P. 476, 51 
C.CA 810, certiorari denied 23 S. 
Ct 848. 188 U S 740, 47 L.Ed 677. 

6iC J. p 913 note 44. 

79. Tex.—^Texas Southern R. Co. v. 
Harle, 106 S.W. 1107, 101 Tex, 170. 

51 C.J p 913 note 45. 

80- N.Tj—^M unson t. Syraense, etc., 
R. Co, a N.E 356, 103 N.T. 53- 
51 aJ. p 913 note 52. 
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81. Ky.—Covington, etc., R. Co. r, 
Bowler, 9 Bush 468. 

82. Ry—Covington, etc., R. Co. v- 
Bowler, supra 

61 C J. p 913 note 64. 

83. N.T.—^Harpending v. Munson, 
91 NT. 650. 

84w N T.—^Harpending ▼. Munson, 
supra 

51 C jr. p 913 note 56. 

85. US —London Credit Co. v. Ar¬ 
kansas Cent. B Co , C.C Ark, 15 
P. 46, 5 McCrary 33 

88. N.T.—^Munson v. Syracuse, etc., 
R. Co, 8 N.E 365, 103 N.T 58 

87. U.S.—^Trustees Corp v. Kansas 
City, etc, R. Co., C.C,AKAn, 13 
P2d 765 

51 C J. p 913 note 59. 

88. U.S —Cunningham v. Macon, 

etc., R Co, Ga, 16 S.Ct. 861, 166 
U-S. 400, 39 L Ed. 471, 

61 C,J. p 913 note 60. 

89. U S —Cunningham ▼. Macons 

etCM R- Co, supra. 
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g. Confixmation of Sale 

The general rules regulating the confirmation of fore¬ 
closure sales ordinarily are applicable to foreclosure sales 
of railroad property. 

General rules relating to the confirmation of fore¬ 
closure sales ordinarily apply to foreclosure sales 
of railroad property.Objections based on any 
substantial irregularity in the proceedings prelimi¬ 
nary and leading up to the sale and which are preju- 
diaal to the person objecting should be made to 
the confirmation of the sale,91 but questions relat¬ 
ing to the validity of the decree cannot ordinarily 
be so raised 9^ The question of adequacy of price 
remains for consideration after sale and on motion 
to confirm.93 The confirmation of a sale of rail¬ 
road property without an order nisi has been held 
to be irregular,9 4 but, where such confirmation has 
resulted in no prejudice, it will not be set aside, 95 
and after confirmation of the sale bondholders will 
not be allowed at a subsequent term to be made 
parties to the original suit for the purpose of 
impeaching the confirmation decree, although power 
to make further orders was reser\’'ed.96 

Pending the ascertainment of preferential claims 
it is competent for the court to refuse confirmation 
until the amount to be paid in cash has been fixed 
and paid in,9*^ or to confirm the sale subject to a 
lien for unpaid purchase money,98 or to confirm the 
sale and withhold a conveyance until the purchase 
money is paid,®9 or to make a conveyance reserv¬ 
ing a lien or right to retake and resell in default 
of payment.! 

Confirmation of a sale to a reorganization com¬ 


mittee will not be denied because of an agreement 
to forego a deficiency judgment^ or in order to 
coerce payment by the reorganization committee 
to an objecting bondholder.® An application for 
confirmation of a sale may be allowed to be with¬ 
drawn where the sale of a portion of the road lo¬ 
cated in another state has been vacated on objec¬ 
tions applicable to the sale w-hich it is sought to 
confirm.^ 

Confirmation of the sale will not be refused be¬ 
cause of inadequacy of the price realized urhere 
there is no showing that higher bids will be forth¬ 
coming,5 and the objecting stockholders do not fur¬ 
nish a bond in the sum fixed by the court.® 

Effect of confinnatioiu Wliere property was sold 
which was not included in the decree, a confirma¬ 
tion of the sale does not validate the sale of such 
property."^ 

h. Objections to Sale, Setting Aside^ and Resale 

(1) In general 

(2) Grounds for vacating sale 

(3) Proceedings to set aside foreclosure 
sale 

(1) In General 

Every person whose rights are injuriously afTected 
by a decree of foreclosure of railroad property and a 
sale thereund)er ordinarily has a right, unless estopped, to 
move to set aside the sale, although he was not a party 
to the action. 

General rules governing objections to, and the 
setting aside of, foreclosure sales ordinarily are 
applicable to foreclosure sales of railroad property.® 


90. TJ.S.—^Beers v New Tork Equi¬ 
table Trust Co., CCA Colo, 286 P. 
878, 

Confirmation of foreclosure sale: 
Mechanics’ liens g^enerally see Me¬ 
chanics* Liens § 342. 

Mortsrases generally see Mortga¬ 
ges S$ 743-746. 

91. U S —^New Tork Cent Trust Co 
V. Peona, etc, R. Co., Ill, 118 F. 
30, 65 C.CA. 52. 

92. TJ.S —New York Cent. Trust Co. 
V. Peona, etc, R. Co., suttira, 

S.P.—Crouch V. Eakota, etc., R. Co, 
101 NW. 722, 18 SI>. 540. 

93. TJ.S—Guaranty Trust Co, of N. 
Y. V. Seaboard Air Line Ry. Co., I>. 
aN.T., 60 P.SUPP. 607. 

94. TJ.Sj—^P ainter v. TJnion Trust 
Co., Ohio, 246 P. 240, 168 C.CJL 
400. 

95. TJ.S.—^Painter v- Union Trust 
Co., supra. 

9e, TJ.Sj —Wetmore v. St. Paul, etc., 
B, Co., C-dMinn. 9 T. 177. 1 Me- 
Craxy, 466. 

74 GJ.S.—54 


97. US—^Appeal of Columbus, etc., 
B. Co, Ohio. 109 P. 177, 48 C.CA 
276. 

9S. US,—^Appeal of Columbus, etc., 
R. Co, supra. 

99. U.S.—Appeal of Columbus, etc., 
R Co, supra 

1- U S —^Appeal of Columbus^ eta, 
R. Co, supra. 

2. U S,—Simon v. New Orlesins, eta, 
B. Co , La, 242 P. 62, 155 C C.A. 6. 

3. Compelling payment of par valne 
of bonds 

Where the owners of eighty per 
cent of the bonds secured by a 
railroad mortgage had Joined in a 
plan of reorganization, and it was 
still open to cm existing bondhold¬ 
er, who was acting ^rely In his own 
interests, and not for other minority 
bondholders, to Jom in such plan, a 
confirmation of a sale to a reorgani¬ 
zation committee would not be de¬ 
nied, and a, resale ordered, merely 
for the purpoae of coercing the ,coni- 

849 


mittee, by repeated orders of re¬ 
sale, to pay such bondholder the 
par value of his bonds.—Simon v 
New Orleans, eta, R. Co, supra. 

4U US —^Investment Registry v 
Chicago, etc, R Co, D.CWis, 213 
F. 492, appeal dismissed 225 P 
1023, 14a CCA. 663. 

5. U.S,—^Beers v. New York Equita¬ 
ble Trust Co, CCA,Colo„ 286 P 
878. 

6w U.S—^Beers v. New York Equi¬ 
table Trust Co., supra. 

7. TT-S —^Milwaukee, etc, R. Co. v 
Soutter, Wis., 3 WalL 609, 17 L 
Ed. $86 

61 C.J. p 911 note 19. 

8. US.—Wenger v. Chicago, eta, R. 

Ca, 114 F. 34, 61 CtOA. 660. 

Opening, setting aside foreclosure 
sale, and resale: 

MecObanics* liens generally see Me¬ 
chanics' laexLS % 342. 

Mortgages generally see Mortga¬ 
ges 747-753. 
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Accordingly, as a general rule every person wliose 
rights are injuriously aftected by a decree of fore¬ 
closure and a sale under it has a right to move to 
set aside the sale, although he was not a partj* to 
the action® Such objection may be made by the 
mortgagor company,^® or by 'bondholders,or 
stockholders,13 and, where a purchaser makes de¬ 
fault, and a private resale is made, the defaulting 
purchaser does not waive his right to complain of 
the resale 13 

It has been held that the attorney general cannot 
intervene and stop a sale, even assuming that a 
sale by parcels would necessitate the di’scontinuance 
of the ToaAM 

Estoppel to assent objections, A party who oth¬ 
erwise would be entitled to raise objections to the 
validity or irregularity of foreclosure and sale may 
be prevented from doing so on principles of estop¬ 
pel,^® as where he fails to interpose his objections 
by a proper proceeding and at a proper timeA® 
WTiere the foreclosure suit required claimants to file 
claims, those failing to do so cannot attack the 
validity of the sale because of no receipt of money 
or an interest in the new companyA*^ 

Complainant who participates in the sale or bids 
may be estopped to question the validity of the 
saleA® 

(2) Grounds for Vacating Sale 

A foreclosure sale of railroad property may be set 
aside on various grounds, such as fraud, mistake, cr sur. 
pnse, or a grossly inadequate consideration. 

A foreclosure sale of railroad property may be 


set aside on varicus grounds.^® The validity a":d 
sufficiency of the proceedings in the foreclosure suit 
prior to the sale may not be questioned,30 nor may 
other matters which w'ere proper for adjjclcation 
in the foreclosure suit,3i A motion to vacate gen¬ 
erally cannot be based on grounds of objection 
w-hich were or might have been set up in defense 
to the foreclosure suit or against the confirmation 
of the sale nor wdll a sale be set aside for any 
defects or irregularities which do not invalidate the 
title of the purchaser or work substantial or real 
injury to the rights of any party in interest33 

The fact that a minority of the bondholders or 
stockholders w'ho have been given an opportunity 
to participate are dissatisfied with the plan of re¬ 
organization is not ground for setting aside the 
sale.34 

Fraud, mistake, or surprise, A court of equity 
may racate or set aside a foreclosure sale which 
is shown to be tainted with fraud or deceit,35 as 
where the purchase has been made in pursuance of 
a corrupt scheme to gain possession of the railroad 
property inequitably,3® as, for example, a transac¬ 
tion which looks tow’ard the stifling of competition 
among bidders at the sale,37 unless such agreement 
only suppressed bidding where there could be 
none.38 A sale may also be set aside at the instance 
of the party injured on the ground of mistake or 
surprise.33 

Inadequacy of price, A sale may be vacated 
where made for such a grossly inadequate consider¬ 
ation as to raise a presumption of fraud, 30 but the 


O- IT.S—Wenger v. Chicago, etc, R. 
Co. supra. 

51 C.Jr. p 914 note 77. 

10^ N.J.—IDelawarew etc, R. Co. v. 
Scranton, 34 X.J.Eq 429. 

Pa.—Toungman v. Elmira, etc,, R, 
Co„ 65 pa. 278. 

IX# Pa.—^Toungman v. Elmira, etc., 

R. Co., supra. 

51 C J. p 914 note 79. 

Ifl: Pa.—^Rothschild v. Rochester, 
etc., R. Co., 1 Pa.Co. 620. 

51 C.J. p 914 note 80. 

13. IT.T.—Matter at Philip, 160 N. 
T.S. 49. 95 Mlsa 709, affirmed 162 
N-Y.S 1146, 176App.Div. 934. 

14, m.—^Equitable Trust Co. v. Chi¬ 
cago, etc., R. Co., 145 N.E1L 290, 314 
111. 96 

51 CJ. (p 914 note 87. 

X5# U.S.—^Union Trust Co. v. Illi¬ 
nois Midland R Co., IlL, 6 RCt 
809, 117 U.S. 434, 29 KEd. 963. 

5X CJ. p 914 note 83. 

-13. U.S.—Union Trust Co. v. Illi¬ 
nois Midland R. Co., supra. 

.51 C J. p 914 note 83. 


17. U.S —North American Co. v 
St Louis, etc, R. Co., D.CMo, 288 
P. 612, reversed on other grounds, 
C.C.A., 14 F.2d 284, affirmed in part 
and reversed in part on other 
grounds 47 SCt. 635. 274 U.S. 304, 
71 L Ed. 1060, motion denied 48 

S. Ct. 96, 275 U.S. 156, 72 L.Ed. 
214. 

18. U S —^Blanks v. Farmers* L & 

T. Co., La, 122 F. 849, 59 C.CA 
59. 

51 C J. p 914 note 86. 

1^ Failiire to give proper Botloe Is 
ground for vacating sale.—^Matter of 
Philip. 160 NTS. 49, 95 Misc. 709. af¬ 
firmed 162 N.T.S. 1140, 176 App.Div. 
924. 

sa US.—^Rohmson v. Iron R. Co., 
Ohio, 10 S.Ct. 907, 135 U-S. 522, 
34 L,Bd. 276* 

81. UJ3.—Robinson v. Iron R. Co., 
snpra. 

38. U.S.—^Robinson v. Iron R. Co., 
supra. 

51 C.X p 915 note 90. 

83i N.J.—-Walker v. Montiielier, etc., 
R. Co.. 86 N.J.Eq, 525. 
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84. US —^Rospigllosi v. New Or¬ 
leans, etc, R, Co., Ala., 237 F 341. 
160 C.CJL 355 

25. U.S—^McKittrick v. Arkansas 
Cent. R. Co., Ark., 14 SCt. 661, 
152 U.S. 473. 38 L.Ed. 518. 

61 C J. p 915 note 92. 

86. U S —James v. Milwaukee, etc, 
R- Co, Wis, 6 Wall. 752, 18 L Ed 
885. 

Utah.—^Price v. Utah, etc., R. Co., 6 
P. 528, 4 Utah 72. 

27- U.S.—^Investment Registry v 
Chicago, etc., R. Co, DC.I1L, 206 
P. 488, affirmed 212 P. 594. 129 C 
CA. 130. 

11 jC.J. p 1229 note 86 EaJ. 

2ai U.S.—Shnon v. New Orleans, 
etc., R. Co.. La-, 242 F. 62, 155 C.C 
A. 6 . 

39. N.T.—-Feck v. New Jersey, etc, 
R. Co., 22 Hun 129, affirmed 85 N. 
r. 246. 

30. U.S,—Turner v. Indianapolis, 
etc., R. Co., C.C.Ind. and IlL, 24 P 
Oas.No.14,259, 8 Bisa 380. 

' 51 CJ. (p 915 note 96. 
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inadequacy must be so gross as to shock the con¬ 
science and show that it is not the result of fair 
dealing.31 

(3) Proceedings to Set Aside Foreclosure 
Sale 

The proceedings to set aside a foreclosure of rail¬ 
road property ordinarily are governed by the rules 
regulating proceedings to set aside foreclosure sales 
generally. 

The general rules applicable to proceedings to 
set aside foreclosure sales ordinarily govern pro- | 
ceedings to set aside a foreclosure sale of railroad j 
property32 for example, on questions of plead- 
jr,g SS or parties.3^ The party objecting must move 
promptly and act with diligence, and an unreason¬ 
able delay in the assertion of his objections, amount¬ 
ing to laches, and not explained or excused, is 
suficient to bar him from relief.36 The practice 
of some courts has been that in order to set a sale 
aside for inadequacy of price there must be a show¬ 
ing that some responsible person will make an ad¬ 
vance bid,36 

Relief granted. In ordering the sale to be set 
aside, the court should also make such orders as 
may be necessary to place the parties in the posi¬ 
tion they occupied before the sale, and to protect in¬ 
tervening parties,*'^ and the court may, in the exer¬ 
cise of its discretion, accept bids in open court,^^ 
The decree under a bill to set aside a sale under a 
power should he no broader than is required by 
the pleadings.3® 

Resale, Where a lienor is entitled to be paid 
his lien out of the proceeds of such sale and his 
claim is not paid within a reasonable time out of 


j such proceeds, a resale of the propertj' may be or- 
; dered.^^^ A resale will not be ordered after the 
j period of redemption, for holders of hens who were 
■ not parties to the proceedings,^^ but such lienholders 
are entitled to a decree allo'W'ing them a reasona¬ 
ble time in which to redeem,^^ 

A resale will not he ordered on an offer of a 
larger bid without the support of some special cir¬ 
cumstances in aid of particularly where it ap¬ 
pears that the expenses of a resale would be large 
and the creditors would receive only a small addi¬ 
tional sum, and that the purchaser desires immedi¬ 
ately to equip and operate the railroad, and that 
the public interest requires that the operation should 
be begun as soon as possible.'*^ 

L Operation and Effect 

A sale under a decree of foreclosure of all the prop¬ 
erty and franchises of a railroad company and a con* 
veyance of such property and franchises to the purchaser 
as directed by the court operates to divest the company 
of all its right, title, and interest therein. 

A sale under a decree of foreclosure of all the 
property” and franchises of a railroad company and 
a conveyance of such property and franchises to 
the purchaser as directed by the court operates to 
divest the company of all its right, title, and inter¬ 
est therein and leaves to it only its franchise to 
exist as a corporation.^^ After such sale the com¬ 
pany cannot by any act or negligence of its own 
subject the property so sold, or the franchises of 
the company to exercise the rights, powers, and 
privileges of a railroad company in connection 
therewith, to any liability.^® The debt secured by 
the mortgage is merged in the sale and the lien is 
extinguished by the sale.'*'^ 


31- XJfi—^Turner v. Indianapolis, 
eta» B Co, supra. 

51 C J. p 916 note 97. 

32. US—Bobinson v. Iron B Co, 
Ohio, 10 -S.Ct. 907, 135 U.S 522, 34 
UEd. 276. 

51 CJr. p 915 note 3. 

Foreclosure of‘ 

Mechanics* Hens arenerally see Me¬ 
chanics’ Lflens § 342 
Hortgases sreneFally see Mortgages 
S 752. 

33. U S.—Bospigllosi v. New Or¬ 
leans, etc., B. Co., Ala., 237 F. 341, 
ISO aCJL 356. 

51 C J. p 915 note 4b 

34. U-Sb—-Wiaaser v- Chicago, etc., R, 
Co., XIU XU F. 84, 51 aCLA. 660. 

51 <XX. p 915 note 5. 

35. U.S—New York Cent. Trust Co. 
Yb Pecwia* eta, B, Ca, m, 104 F. 
418, 48 C.C^ 613—Foster v. Mjai^ 
field, eta. B. Oo., Ctadhia 36 F. 


627, affirmed 13 «.Ct. 28, 146 U.S 
88. 36 LbBd. 899. 

51 C J p 916 note 6. 

36- U.S—Turner t. Indfasaiiotls, 
etc, B. Co, C.C.II1. & Ind^r 34 F. 
Cas.No 14,359, 8 Biss. 380. 

37. U.S—James y. La Crosse & M. 
B. Co, WiB. 6 Wall. 762. 18 li-Bd- 
885. 

38. U.S —^Investment Begistry v. 
Chicago, etc-, B. CSe., HI., 212 F. 
594, 129 C CJL 130. 

39. U.S.—Barnes v. Chicago, eta, B. 
Co., Wia, 7 act 1043, 122 U.S. 
1, 80 li Eld. 1X28. 

40. U-S.—Compton v- J^sup, Ohla 

IT S.Ct 796. 167 US. 1, 42 UEd. 
55—^Fanners* lu T. Co. t. New- 

msa. U<L, 8 ELCt li64. 127 US. 849. 
32 IxXSa. 393. 

SI CU. p 918 twte II. 

BUect of redemption see late S 
847 hw 

4L. SD.—Crouch v. Dakota, ett^, R 
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Co, 101 N.W. 72S, 18 SIX B49. «>- 
peal dismissed 27 S Ct 780, 203 U. 
S. 582, 61 LEd. 327 

42. S.D.—Crouch v. Dakota, etc., R. 
Co., supra. 

i43b N.Y—^Wesson v. Chapman, 28 
N.T.S 192, 76 Hun 692. 

44. N.Y,—Wesson t. Chapman, su¬ 
pra. 

46b U.S.—New York Cent Trust Oa 
V. Western North Carolina R Covr 

i COX.C., 112 F- 471. 

SI C J. p 816 note 17. 

Elfeet of redemption see Izite, % 347. 

Bights acquired by sale in foreclo¬ 
sure of mechanic^’ lien see Me¬ 
chanics’ Uens $44-346. 

4eb U.S.—^New York Clent Trust Ca 
Y. Western North Carolina B. Go., 
CLCN.C.8 112 F. 471. 

4!7, U.S.—Appeal of Columbus, etc, 
B. Co., Ohio, 109 F. 177, 48 C.C.A. 
275. 

51 C.J. p 916 note 2a 
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A purchase ry a reorganization committee bars 
any proprietary interest on the part of the stock¬ 
holders,'^ s and a purchase by or on behalf of the 
bondholders changes them from the position of 
creditors of the company to that of ownership,-^® 
and all the rights of the stockholders in the railroad 
are lost and destroyed by the sale 

Title to a judgment not covered by the mort¬ 
gage does not vest m the purchaser at foreclosure 
sale.st 

Franchises, Such sale vests the purchaser not 
only with the physical property sold, but also -with 
the franchises to operate the property as a rail- 
road.52 

After-acquired property. The sale on a fore¬ 
closure of a railroad mortgage containing a general 
provision covering after-acquired propert 3 - conveys 
title to such, although not mentioned in the decree 
of saie.ss 

JVhaf law governs. The property which will pass 
by a foreclosure sale is governed by the law of the 
state where the property is located so a sale in 
one state under foreclosure of a mortgage pur¬ 
porting to cover property in that state and another 
does not pass the property located m the latter in 
which such mortgage has been held to be invalid 
as to the property there.55 

§ 328. Rights and Liabilities of Purchasers 

The rights and liabilities of purchasers at fore¬ 
closure sales of railroad property are discussed 
infra §§ 329-338. The rights and liabilities of pur¬ 
chasers at mortgage foreclosure sales generally 


are considered in ^lortgages §§ 555-594, 7S4-TCS, 
and the rights and liabilities of purchasers at 
sales foreclosing mechanics’ hens generally are 
discussed in Z.Iecbanics’ Liens §§ 344, 345. 

Examine Pocket Parts for later cases. 

§ 329. - Corporate Capacity, Franchises, 

and Powers of Original Company 

Unless authorized by statute, a purchaser at a fore¬ 
closure sale under a mortgage of the franchises and 
property of a railroad company does not, by virtue cf 
his purchase, acquire the franchise of the company to 
exist as a corporation. 

Unless authorized by statute,^6 a purchaser at a 
foreclosure sale under a mortgage of the franchises 
and property of a railroad company does not, by 
virtue of his purchase, acquire the franchise of 
the company to exist as a corporation,without 
raking out a new charter.^^ 

On the other hand, such purchase and transfer 
confer a right to reorganize as a new corporation 
subject to the laws existing at the time of the re¬ 
organization,®® and as such to have possession of 
the property,®® and to succeed to all the rights and 
privileges of the old company appurtenant to the 
maintenance and operation of the road,®i such as 
the nght to maintain and operate the road,®^ and 
receive the rents and profits,®® except such as ac¬ 
crued before the purchaser became invested with 
the title and right of possession.®^ The purchaser 
IS not entitled to the earnings of the road after 
confirmation of a sale if he persistently delays com¬ 
pliance -with his bill and has not paid the purchase 
money.®® 


48. N’T.—Vatable v. New York, etc., 

R. Co., 96 N Y. 49 

49. N.T.—James v, Cowingr, 82 N. 
T. 449. 

50. Miss.—Washington County v. 
Yazoo, etc, R. Co, 88 So. 284, 125 
Miss. 718. 

51. !Del —Wilmington, etc., R Co. v. 
Downward. 14 A- 720. 

52. trS.—Gunnison v. Chicago, etc., 
R Co., Cewis., 117 F. 629, affirm¬ 
ed 130 F. 259. 64 CCJL 505, cer¬ 
tiorari denied 25 S.Ct. 799. 197 XJ. 

S. 628. 49 L Ed 911. 

51 O J. p 916 note 35 

Nature and extent of property in¬ 
cluded in sale see supra subdivi¬ 
sion d of this section. 

Rights and liabilities of purchasers 
as to corporate franchises and 
powers generally see infra S 329. 

63. XT'S.—^Lang v. Choctaw, eta, B. 
Co.. Ark., 198 F. 88, 117 C.C A. 146, 


certiorari denied 33 S.Ct. 463, 227 
U.S. €80, 57 Li-Bd. 701. 

54, Pa—Rothschild v. Rochester, 
etc, R Co . 1 Pa Co. 630 

Law governing disposition of prop¬ 
erty generally see Conflict of Laws 
§S 17-19. 

55h iPa-—Rothschild v, Rochester, 
eta, R. Co., supra. 

56. La.— YiclEBburg, eta, R. Co. v. 
Elmore^ 15 So. 701, 46 La Ann 1237. 

61 OX IP 917 note 31. 

57. U.S—Norfolk, etc, R. Co. v, 
Pendleton, Va., 16 &Ct. 413, 166 U- 
S. 667. 39 L,Bd. 574. 

61 O.J. p 917 note 32. 

Operation and effect of foreclosure 
sale generally see supra $ 837 i 

58- Tex —^International-Great North¬ 
ern R. Co. v. Oehler, Civ.App., 262 
S.W. 785. 

59. U.S.—Norfolk, eta, R. Co, v. 
Pendleton, Va., 16 S.Ct. 413, 166 
US. 667, 39 L,Ed. 574. 

51 CJC. tp 917 note 34. | 
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Reorganization by purchasers see 
infra 5S 339-342. 

60. U.S —Central Trust Co v- West¬ 
ern North Carolina R Co., C CNC, 
89 F 24, modified on other grounds 
98 F. 489, 39 CCA. 126. 

51 C-T. p 917 note 35 

61. Tex.—^Denison, etc., R Co v. St. 
Louis, eta, R. Co.. 72 S.W, 161, 96 
Tex. 233 

61 C.J. p 917 note 36. 

62. U S.—^Memphis, etc, R Co. v 
Berry, Ark, 5 S.CL 299, 112 US 
609. 28 LEd 837. 

N.Y —^People v. First Dist. Public 
Service Commission, 96 N.EL 1011, 
203 N.Y. 299. 

61 C.J p 917 note 37. 

63. U S.—^Downs v. Farmers* 

Co., Tex., 79 F. 215, 24 C-OA. 500. 

64b U.S.—Downs v. Farmers* Lw & T. 
Co., supra. 

66. U.S.—^Boyle v. Farmers^ Xi. 6b T. 
Co, Tex,, 88 F. 930/82 aCA. 142. 
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Although natural persons ordinarily cannot exer¬ 
cise the franchises conferred by the state on rail¬ 
roads, where they bid in the property at foreclo¬ 
sure, they may hold such property, including the 
franchises, and transmit it intact to a corporation 
authorized to exercise the franchises 

Special statutory exemptions, prvz iieges, and hur-- 
dens. In the absence of express direction in the 
statute to that effect, or of an equivalent implication 
by necessary construction, a special statutory ex¬ 
emption or privilege granted to a radroad com- | 
pany,^* such as immunity from taxation,®® or a ; 
right to fix and determine rates of fare,®® does not 
accompany the property in its transfer to a pur¬ 
chaser on foreclosure. 

On the other hand, it has been held that a right 
of exemption from taxation passes under the gen¬ 
eral language of a statute passing “all the rights” 
of the original company,and that, where the 
property and franchises of a railroad corporation 
authorized by special act to charge a certain rate 
of fare per mile are purchased by individuals and 
through various consolidations and mesne convey¬ 
ances become a part of the system of another rail¬ 
road corporation, the latter coiporation, as long 
as the special act remains unrepealed, is entitled 
to charge on such portion of its line the rate au¬ 
thorized by the special act'll So it has been held 
that purchasers, not having any right to demand 
to be incorporated under the laws of the state, but 
voluntarily accepting the privileges and benefits of 
an incorporation law, are, as well as the corpora¬ 
tion formed, estopped to repudiate the burdens at¬ 
tached by the statute to the privilege of becoming a 
corporation, ^2 and are bound by the provisions of 


existing laws regulating rates of fare 

Rights and liabilities as to private subscriptions 
and grants of public aid. The rights and liabilities 
of purchasers at foreclosure sales in respect of 
grants of public aid are determined by the terms 
of the grant, or by statutes relating to the rights 
and liabihties of such purchasers'^ WTiere pub¬ 
lic aid has been earned by the original company, 
subsequent purchasers at a foreclosure sale or 
persons claiming under them are not bound by 
conditions or stipulations in the grant which do 
not constitute a charge on the property,'^® although 
It is otherwise where they constitute a charge on 
the road or its earnings.^® Unless a subscription 
to a railroad has been accepted by the company, a 
new corporation to vrhich the property and fran¬ 
chises are conveyed after their sale on foreclosure 
cannot accept or enforce the subscription.^^ 

§ 330. - Grantees or Successors of Pur¬ 

chasers 

A grantee or successor of a purchaser at a fore¬ 
closure sale of railroad property is entitled to all of the 
rights of the purchaser. 

A grantee or successor of a purchaser at a fore¬ 
closure sale of railroad property is entitled to all 
the rights of the purchaser,'*® and is also charged 
with infirmities of title arising from illegality in 
the sale, and -with claims or equities which would 
have been available against the original purchas¬ 
er,^® except in so far as he is entitled to protec¬ 
tion in the character of a purchaser in good, faith 
without notice,®® or except in so far as the duty or 
liability is incurred or imposed on the original pur¬ 
chasers personally. 


68. N'T—^Parker v. Elmira, etc., R. 

Co, 59 NB 81, 165 N.T. 274. 

61 aJ. p 913 note 47, 

Rigrht of natural persons to: 

Exercise railroad franchise see 
supra S 4. 

Purchase at foreclosure sale see 
supra S 327 f. 

•67. U S —St. liouis, etc, R. Co- v 
Oill, Ark., 15 set. 484, 156 U. 
S. 649, 39 Lr.Ed 567. 

51 C.J. jp 917 note 43. 

•68. U.S —^East Tennessee, etc., R, 
Co. V. Hamblen County, Ten®u, 102 
U.S, 273, 26 L Ed, 162. 

61 CJ. p 917 note 44. 

S9. U,3, —et. Louts, etc., R. Co. V. 

cm. Ark, 16 S.CL 484, 156 U.S* 
649. 39 LJSdL 667. 

61 CU. p 917 note 46. 

TO. Fla.—^Atlantic, etc,. R. Ca v. 
Allen, 16 Fla. 637, 


71. U.S.—Parker v- Elmira, etc., R- 
Co, 59 X.B 81, 165 IST.Y. 274. 

72. U S —Grand Rapids, etc., R. Co. 
V. Osborn, Mich.. 24 S.Ct. 510, 193 
US. 17, 48 L.Bd 698. 

73. U.S—Grand Rapids, etc., 3R. Co. 
V. Osborn, supra. 

51 CJ", p 918 notes 49—50. 

74:, Va.—Washinsrton, eta, R. Co. v. 
Lems, 2 S.E. 746, 83 Va. 240. 

61 aJ. p 918 note 61. 

7B- m. —People v. X<ouisvine, eta, 
R. Co, 10 NT^L 667, 120 Ill. 48. 

51 CL p 918 note 62. 

Rights and liabilities of grantees or 
successors of purchasers generally 
see infra $ 330. 

7& n.S.<—Tompkins v. Little Rock, 
eta, R- Co., Ark., 8 S.Ct. 762, 125 
U.Su 109. 31 LEd. 616. 

61 C L p 918 note 63. 

Indebtedness, securities, and liens 
generally see infra § 335. 


77- N’.T.—^Dix V. Shaver, 14 Hun 
S92. 

78. Ohio.—^Pittsburg, eta, R. Co. v. 
Bosworth, 18 NIB. 635, 46 Ohio St 
81, 2 L RJL 199. 

51 C-J. p 918 note 66. 

Rights and liabilities in respect of 
public aid see supra § 329 

Rights and liabilities of assignee or 
grantee of purchaser at mortgage 
foreclosure sale generally see 
Mortgages $ 766. 

79. Tenn—Chesapeake, O. d: SL W. 
K, Co. V. Lauderdale, 1 S.W. 48, 16 
Lea 688 

51 C,J. p 918 note 57. 

8& Tenn.—OPYasier v. Bast Tennes¬ 
see eta, R. Co., 12 S.W. 637, 88 
TezuL 158. 

61 CX p 918 note 68. 

8L MdL—Holland v. Lee, 18 A. 661, 
71 Md. 558. 

61 aJ. p 918 note 59. 


853 



§§ 331-332 


EAILEOADS 


"4 C.J.S. 


§ 331. - Construction, Maintenance, and 

Operation 

A purchaser of a railroad at a foreclosure sale ordi¬ 
narily IS bound to perform the duties to the public which 
are coupled with the enjoyment of the corporate privi¬ 
leges and which the original company owed to the public. 

A purchaser of a railroad under foreclosure or¬ 
dinarily is bound to perform the duties to the pub¬ 
lic which are coupled with the enjojTnent of the 
corporate privileges and which the original com¬ 
pany owed to the public,S2 such as the duty of prop¬ 
erly constructing, repairing, equipping, and operat¬ 
ing the road.S3 A decree requiring a specific part 
of a railroad to be maintained and operated is en¬ 
forceable against a railroad company purchasing 
the property at foreclosure sale,8^ and the fact that 
the purchaser has leased a part of the road, and 
that such part is being operated in connection wuth 
the line of the lessee, does not excuse the purchas¬ 
er from its dutj' under the decree.^® 

A purchaser's duty to construct is limited, how¬ 
ever, to the portion mortgaged and purchased by 
him, and, where the old company has completed 
only a part of its road and this part is mortgaged 
and sold, the purchaser is not bound to complete 
the whole road.^® 

Right to discontinue operation. Purchasers on 
foreclosure have the same right as the original com¬ 
pany to cease operation of the road when it can be 
operated only at a loss.®^ Where a road has been 
dismantled, such purchasers are not bound to re¬ 
store it to its former condition in order that it may 


' be operated by others as a public high’^aySS 
* WTiere discontinuance or removal of a railroad is 
j authorized by statute, the statutory provisions must 
; be complied with.s^ 

j Location of offices and shops A sale under fore- 
j closure does nor free the property m the hands of 
I the purchaser from the provisions of the statute 
1 forbidding the removal of the genera! ofnees, ma- 
j chine shops, and roundhouses from the place where 
I they were originally located, although the pur- 
j chaser’s articles of incorporation fixed the location 
I of its general ofl&ces at a different place.^i 

§ 332. -Contracts in General 

A purchaser of railroad property at foreclosure sale 
IS not bound by an obligation of a railroad company which 
Is of a strictly personal character. 

A purchaser of railroad property at foreclosure 
sale IS not bound by an obligation of a railroad com¬ 
pany which is of a strictly personal character,32 
such as a contract to maintain a depot at a certain 
place®® or to give free annual passes over the line 
of the railroad.®^ 

In other words, such purchaser takes the property 
free from all liability on contracts,®5 except such as 
are a hen on, or otherwise bind, the property and 
franchises purchased,®® and except where the pur¬ 
chaser either expressly or by necessary implication 
adopts or assumes the contract previously made with 
the mortgagor company,®*^ or liability thereon is 
provided for in the decree,®® or created by stat¬ 
ute;®® or unless the contract is one running with 


82. Iowa—Beaton v. Macksburgr* 228 
N.W. 109. 209 Iowa 1254 

51 C J. p 919 note 60—26 C.J. P 1040 
note 26 EaJ. 

Construction and maintenance of 
railroad generally see supra 5 121 
et seq. 

Operation of railroad generally see 
infra $ 390 et seq. 

83. Iowa.—State v, Beaton, 217 N. 
W. 255, 205 Iowa 1189. 

51 C.J. p 919 note 61. 

84. Iowa.—State v, Iowa Cent. R. 
Co, 60 N.W. 280, 83 Iowa 720. 

85. Iowa—State v. Iowa Cent. R. 
Co., supra. 

88. Pa.—Ghartiers R. Go. V, Hod- 
gens, 85 Pa- 501. 

87. US —Bullock V. Florida, Pla,, 41 
&Ct. 193, 254 U.S. 513. 521, 65 L. 
Bd. 380. 

51 C.J. p 919 note 66. 

Abandonment or discontinuance by 
original company see infra $ 392. 

88. UJS.—State of South Carolina 
V Jack, S.C., 146 F. 281, 76 CCJL 
165. 


89. Iowa.—State v. Beaton, 228 N-W. 
Ill, 209 Iowa 1291. 

51 C.J. p 919 note 68 

90. U.S—^International, etc., R. Co. 

V Anderson County, Tex, 38 S.Ct. 
370, 246 US 424, 62 L.Ed. 807. 

Tex.—International, etc, R. Co. v. 
Anderson County, 156 8.W. 499, 
106 Tex. 60. 

91. U.S.—International, etc., R. Co. 

V Anderson County, Tex-, 38 S.Ct. 
370, 246 U S. 424, 62 LuEd. 807. 

92. N.J. —Schmoele v. Atlantic City 
R, Co., 160 A. 524, 110 N.J.Bqu 697. 

I 51 CLJ. p 919 note 71. 

I Contracts of rmlroad generally see 
supra S 197 et seq. 

Inability of reorganized company for 
obligations of old company see in¬ 
fra S 342 b. 

Term ^sneoessoxs” in agreenunt 

binding railroad and its ''successors** 
means a corporate successor and not 
an Independent corporation which 
takes title at foreclosure sale of 
railroad property.—Schmoele v. At¬ 
lantic City R. Co., 160 A. 524, 119 
N J.Eq. 697. 


93. Tex.—Gulf, etc, R. Co. v New¬ 
ell, 11 8W. 342, 73 Tex. 334, 16 
Am S R 788. 

94- N,J.—Schmoele v. Atlantic City 

R. Co., 160 A. 624, 110 N J.Eq. 697. 

95. U.S.—Hoard v. Chesapeake, eta, 
R Co., WVa, 8 set. 74, 123 U. 

S. 222, 31 li Ed 130. 

51 C.J, p 919 note 73. 

96. Ter.—^International, eta, R. Co. 
V Anderson County, 156 S.W. 499, 
106 Tex. 69. 

51 C.X p 920 note 74. 

97- U.*S.—Detroit, etc., R. Co. v. De¬ 
troit, etc, R. Co., C.CJLMich., 6 
F.2d 845. 

51 C.J. p 920 note 75. 

98. W.Va—^Brown v. Western Mary¬ 
land R. Co., 96 SE. 799, 82 W.Va. 
511. 

51 C.J. p 920 note 76. 

99. Tex.—International-Great North¬ 
ern R. Co V. TeacoA Co., CivApp., 
280 S.W. 282, certiorari dismissed 
47 S.Ct. 96, 273 V.8. 702, 71 L.Ed. 
884. 

51 OJ. p 920 note 77. 
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the land and which would have passed under a 
deed of the road ^ 

Traffic contracts with other railroad companies 
do not run with the land or create a hen on the | 
property, and, hence, are not binding on the pur- ] 
chaser at foreclosure sale - 

Previsions in decree for disciehrcr. The decree ■ 
of foreclosure and sale may expressly provide that 
the purchaser may be at liberty to adept or d^sc'aini 
certain agreements made by the mortgrgor com- 
pany.3 

Rights of purchaser. Where a decree on foreclo¬ 
sure contemplates that the interest of the mortga¬ 
gee, the receiver, and the mortgager company 
shall pass to the purchaser, and transfers are ex¬ 
ecuted accordingly, the rights of the mortgagor un- | 
der a contract wth a telegraph company for the j 
maintenance of a telegraph line on the railroad right 
of way are enforceable by the purchaser.^ 

§ 333. —— Right of Way and Other Inter- * 
ests in Land 

The purchaser at a foreclosure sale of railroad prop¬ 
erty acquires all right, title, and interest of the mort¬ 
gagor company in and to the railroad property covered 
by the description contained in the mortgage and de- 
*cree of sale. 


described in the deed of convej^ance.^ On the oth¬ 
er hand, the purchaser takes no greater rights in 
the property than those held by the mortgagor.S 
He takes no title to land which had been purchased 
by the railroad company without powder to do so, 
although the mortgage covered all its property, 
franchises, erc.,^ or to land previously con\*eyed by 
the mortgagor by deed in which the trustee in the 
mortgage jcined^® The sale of a railroad under 
a mortgage before the damages of the landowner 
are paid or secured will not divest the right of such 
landowner to recover compensation for the occupan- 
I cy of his land from the purchaser of the railroad 
at the mortgage sale.^^ 

Easemcnis^ reservations, and restrictions. The 
purchaser takes the property subject to easements 
in the adjoining iandowners,!^ or in other railroad 
companies,!® and subject to any other reser\"a- 
tions, conditions, or restrictions imposed by the 
instrument under w-hich the mortgagor's title vest¬ 
ed.!* Wliere the right of a railroad company in 
another person's land constitutes merely an ease¬ 
ment rather than title to the land, the purchaser 
at the foreclosure sale succeeds to no greater right 
or interest than an easement.!^ 

§ 334. - Leases 


The purchaser at a foreclosure sale of railroad 
property acquires all right, title, and interest of the 
mortgagor company in and to the railroad property 
covered by the description contained in the mort¬ 
gage and decree ef sale 5 Thus, a railroad com¬ 
pany's interest in the right of way passes to a pur¬ 
chaser under a foreclosure of a mortgage embrac¬ 
ing all of the company's right in the property,® 
as does also all other property, rights, and fran¬ 
chises covered by the foreclosed mortgage and 
adapted to the purchaser’s use and substantially 


A purchaser under a mortgage foreclosure sale of 
railroad property who enters into possession of and op¬ 
erates a road leased by the mortgagor railroad com¬ 
pany IS bound by the terms of the lease as long as he 
remains In possession and use thereof. 

Where a purchaser under foreclosure of the 
property, rights, and franchises of a railroad com¬ 
pany which had leased a certain line or a part there¬ 
of from another company enters into possession 
and operates the leased road, such purchaser is 
bound by the terms of the lease with the mortgagor 
company as long as he remains in possession and 


1. Tex —^Missouri, etc, R. Co. v 
State. Civ-App., 275 SJW. 673, cer¬ 
tiorari vacated 48 SGt. 82, 275 U 
S 494, 72 Ii.Ed. 391. 

51 C X p 920 note 78. 

2. U.S—Des Momea, etc., B. Co v 
TTabash, etc., R. Co., Iowa, 10 S. 
Ct. 763, 135 tr.S. 676, 34 L.Ed. 
243. 

51 C.X p 920 note 79. 

3. U.S.---CIncmaaftl, etc^ R. Oo. v. 
Indianapolis Union XL Co.. CLCLA. 
Ohio, 279 F. 366, reversed on oth¬ 
er grotmds 43 S.Ct. 221, 270 U.S. 
167, 70 LuBd. 469. 

51 OJ. p 92$ note 30. 

4. Mich. —Detroit, etc:^ TL Co. v. 
Western lOnlon TeL Go^ 166 K-W- 
494, 20o,Ml4h^ 2, certiorari denied 
33 S.C!t. 581. M7 617, 62 U 
Bd 1245. 


5. Okl —Cobbs V. Wiedemann, 40 P 
2d 1075, 170 Okl. 493. 

51 C J IP 921 note 82 
Estate or interest acquired by pur¬ 
chasers under mortgage foreclo¬ 
sures srenerally see Mortgages S 
759. 

e. Tex.—Denison, etc., R. Co. v. St. 
ZjOuia etc., R. Co., 72 SLW- 161, 96 
Tex. 233 

51 C.X p 921 note 88. 

7- Nebt—Unl<m Pan. R. Co. r. Idn- 
coin, 149 K.W. 4X9, 97 Kebw 198- 
51 cur. p 921 note 84. 

8. NT.Tw—Syracuse, Solar Salt Oo. v. 
Rome, etc., R. Co., 32 K.T.S. 321. 
67 Hon 153. 

51 cur. p 931 note 85. 

9, pa.—Youngman t. Blxnire, etc., 
R. Oo., 65 Pa. 378. 
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la Colo—^Brackett v. McClure, 135 
P. 1110, 24 Colo App. 524. 

11- Pa—Western Pennsylvania R. 
Co V. Johnston, 59 Pa. 290. 

18, Iowa—Hunter v. Burlington, 
etc., R. Co., 51 N-.W. 64, 84 1ov,sl 
605 

51 C.J. p 921 note 89. 

13. U.S—Joy V. St. Louie, Mo., 11 S. 
Ct. 243, 138 U.a 1, 34 L-Ed. 843. 

51 C.J. p 921 note 90. 

14. N.Y.—Walker v. Marcellna etc., 
R Co, 166 N.TJ5. 354. 179 App. 
Dlv. 313, aSbrtaed 123 N.B. 736, 226 
N.T. 347. 

51 OJ. p 922 note 91. 

15. Va.—Chesapeake, eta, R. Co v 
WUliams Slate Co., 129 S.E. 499, 
148 Va. 722. 
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use thereof,!® although there has been no formal 
assignment of the lease,and although the leased 
line is not included in the properly purchased, as 
in such case, if the purchaser enters into posses¬ 
sion and operates it, he must be regarded as an 
assignee of the lease and liable for the rents which 
the original lessee had agreed to pay,!® except in 
so far as the lease has been modified by an agree¬ 
ment between the lessor and the lessee.!^ 

The purchaser, however, may abandon or dis¬ 
claim a lease made by the mortgagor company pend¬ 
ing foreclosure proceedings, particularly where the 
terms of the decree give the purchaser such right,-® 

§ 335 . - Indebtedness, Securities, Liens, 

and Mortgages 

A purchaser under a foreclosure sale of the prop¬ 
erty and franchises of a railroad company is not lia¬ 
ble merely by reason of Its succession for the debts of 
the old company not secured by prior liens. 

A purchaser under foreclosure of the property 
and franchises of a railroad company is not liable 
merely by reason of its succession for the debts of 
the old company not secured by prior liens,^! un¬ 
less such purchaser expressly or by necessary im¬ 
plication agrees to pay or assume them,22 or un¬ 
less such liability is created by statute,^® or unless 
it affirmatively appears that the circumstances at¬ 
tending the creation of the new corporation and its 
succession to the property and franchises of the 
mortgagor company are such as to warrant a find¬ 
ing that it is in reality a continuation of the old 
company,or unless the purchaser's liability for 
the debts of the old company is provided for in 
the decree or order of sale,®® in which case claim- 
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I ant must establish his claim in accordance with the 
terms of the decree.®® The mere fact that pur¬ 
chasers knew that certain judgments had besn de¬ 
creed to be first liens on the property does not ren¬ 
der a company organized by such company to cp- 
1 erate the road liable for the amount of the jud^*- 
ment.27 

Liens and encumbrances. The purchaser takes 
his title subject to all prior valid hens and encum¬ 
brances of which he had, or ought to have had, 
notice, and which are not cut off by the foreclo¬ 
sure proceedings,®® such as a vendor’s hen for the 
unpaid purchase money,®® or a lien in favor of the 
state for public aid granted,®® particularly where 
the decree of foreclosure and sale so provides.®! 
The doctrme of caveat emptor as applied to ju¬ 
dicial sales ordinarily operates not only to deprive 
the purchaser of a railroad sold under foreclosure 
of any recourse against the proceeds of the propeny 
because of existing encumbrances or tax hens on 
the propert 3 % but also of any claim to reimburse¬ 
ment for such liens from a fund in court or in the 
hands of a receiver, derived from the earnings 
of the property during the receivership, unless the 
decree or order of sale, or special equitable con¬ 
siderations, give him a right to such reimburse- 
; ment.®® 

! 

Subrogation of furchaser. Where a decree re¬ 
quires the purchasers to pay all valid claims out¬ 
standing against the receiver growing out of the 
operation of the road by him, such payments are 
a part of the purchase price for which the pur¬ 
chasers receive full equivalent in the property con¬ 
veyed, and they are not entitled to be subrogated 


16. U.S.—Gt Joseph Union Depot 
Co V. Chicago, etc., R. Co., C C A- 
Mo, 89 P. 648, 32 C.CA. 284, cer¬ 
tiorari denied 19 SCt. 883, 172 U. 
S 649, 43 L..Ed. 1184. 

61 CJr. p 922 note 93 

17. m—Jacksonville, etc, R. Co. v. 
Uouisville, etc, R. Co., 37 NE. 924, 
150 in. 480. 

18- N.Y.—^Frank v. New York, etc, 
R. Co. 25 N.E. 332, 123 N.Y. 197. 

19. NY.—^Frank v. New York, etc, 
R. Co., supra. 

SOu US.—^Farmers' L. & T. Co. v, 
Chicago, etc., R Co., CC.lhd, 44 
F 653 

51 C J. p 922 note 97. 

21. U-S —^afcKittnck V. Arkansas 
Cent R. Co. Ark. 14 S.Ct. 661, 152 
U.S 473. 38 L Ed 618. 

51 C J. p 922 note 98. 

22. Tex —^Missouri-Kansas-Texas R. 

Co. of Texas v. Pluto, 156 S.W.2d I 
265. 138 Tex. 1. j 

51 C.J. p 922 note 99. J 


23» U.S.—^Missourl-Kansas-Texas R 
Co V. Mars. Tex., 49 S.Ct. 103, 278 
U.S 258. 73 LEd. 316. 

51 C,J. p 922 note 1. 

24. Wis —iPfeffer v Sheboygran, etc., 
R. Co., 18 Wis. 155, 86 Am.X>. 751— 
Smith V. Chicago, etc, R. Co., 18 
Wls 17. 

liiability of reorganized coiopany for 
debts of old company see infra S 
342 b. 

as. Mo.—^Riffe V. Wabash R. Co, 207 
SW, 78, 200 Mo App. 897. 

51 C.J p 923 note 3. 

I CompliaiLce with, decree 

Purchaser of railroad at foreclo¬ 
sure sale complied with decree as 
to government loan secured by re¬ 
ceivers' certiflcates by delivering its 
first mortgage bonds to government 
in substitution for the certificates. 
—New York Trust Co. v. Virginia 
Iron, Coal & Coke Co., ac A-Ga., 46 
F.2d 248. I 

26. Tex.—Houston, etc.,. R. Co. v. | 
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Crawford, 31 S.W. 176, 88 Tex. 
277, 63 Am S R. 762, 28 L.R.A- 761. 
51 C.J. p 923 note 4, 

27. Tex.—^Houston, etc, R. Co. v. 
Keller. 28 S.W. 724, 8 Tex.Civ.App. 
537. 

28. Tex —^International-Great North¬ 
ern R Co. V. Oehler, Civ.App., 262 
SW. 786. 

51 C.J. p 923 note 6. 

29. U.S—Florida v. Anderson, Fla., 
91 U.S. 667, 23 L.Bd 290. 

30. U.S—Doggett V. Florida R. Co, 
Fla., 99 US. 72. 26 LiEJd. 301— 
Florida V. Anderson, Fla., 91 U.S. 
667, 23 L.Ed. 290. 

31. US.—U. S. Trust Co. v. New 
Mexico, NM, 22 S-Ct 172, 183 U. 
S. 635, 46 L.Ed. 315. 

51 C-J. p 923 note 9. 

32. US —Terre Haute, etc, R Co v- 
Hamson, Ind., 96 F. 907, 37 C.C.A. 
615. 
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to the rights of the holders of claims against the 
receiver so paid, as creditors of the mortgagor com- 
pany.ss 

Consolidation after sale. WTiere the purchaser 
organizes a new company, with legislative author¬ 
ity to receive and exercise the franchise, such pur¬ 
chaser takes the property discharged of all debts 
vrhich were not prior liens,^^ and, on a subsequent 
conso''ivlation with another company, the consoli¬ 
dated company does not become liable for the debts 
of the original company, notwithstanding a stat¬ 
ute enacted subsequent to the consolidation provides 
that on a consolidation the new company shall be 
liable for all debts of the oId.®5 Where one rail¬ 
road company purchases the property and franchis¬ 
es of another at a sale under a deed of trust, and 
after such sale the legislature passes an act for the 
merger of the two companies, which is not passed 
in contemplation of an agreement between them, 
but merely in order to authorize the purchasing 
company to operate the road purchased, the latter 
company does not thereby subject itself to the lia¬ 
bilities of the purchaser.Sfi 

§ 336. - Interveners and Other Claimants 

A purchaser at a foreclosure sale of railroad prop* 
erty is chargeable with notice that a particular lien 
will, or may, be claimed where claimant has intervened 
In the foreclosure proceedings and obtained leave to 
proceed In another court to establish his lien. 

The purchaser at a foreclosure sale of railroad 
property is chargeable with notice that a particular 
lien will, or may, be claimed where claimant has 
intervened in the foreclosure proceedings and ob¬ 
tained leave to proceed in another court to establish 
his lien,but such purchaser is not bound to 
look beyond what appears on the face of the rec¬ 
ord and anticipate a future claim for a lien,38 
and if claimant fails to bring his claim to the no¬ 
tice of the court, he is without remedy after de¬ 
cree and distribution,38 unless his claim is one 
which by the decree is imposed on, and subject to 
which the purchasers acquire title to, the property.^*^ 
Where the original foreclosure suit is still pending, 


I and the order confirming the sale specifies that 
i any taxes which may finally be adjudged to be a 
\ lien on the property should be a liability on the rail- 
I road, the purchasers at the sale have sufficient no- 
> tice of the claim.^i and, in an intervening peti- 
' tion filed in the original suit to collect the delinquent 
taxes, the purchasers need not be made parties.^2 

A claimant cannot, by intervention in the fore- 
I closure prc seeding, seek to impeach the validity of 
the decree and sale, as this can only be done by 
an original suit.'* 3 Where the purchaser has paid 
his bid m full according to the decree and the sale 
is confirmed, he cannot be compelled further to 
pay a claim which is adjudicated against the receiver 
after the confirmation of sale.^^ 

As against an unforeclosed lien, the purchaser 
may intervene in a suit to enforce such lien and 
assert the equities and rights to which he succeeds 
by virtue of his purchase, and if they are such 
that a sale under such lien will not conve 3 " a good 
title, but merely cloud the title of the intervener, 
the sale should not be ordered.'*^ 

§ 337. -Vacation or Invalidity of Sale 

Purchasers at a foreclosure sale of a railroad are 
liable as trustees for the full value of the road where 
they purchase pursuant to an arrangement which con¬ 
stitutes a fraud on creditors. 

Where the purchasers at a foreclosure sale of 
a railroad become such through an arrangement 
which is a fraud on the creditors, such purchasers 
are liable as trustees for the full value of the road,^3 
and are chargeable with interest on the claims of 
the complaining creditors from the date of the sale 
to that of the final decree in the suit to set aside 
the sale.'*’^ Although the purchase was in bad faith 
and the sale is set aside, the purchaser may be en¬ 
titled to compensation for reconstructing and re¬ 
pairing the road and putting it in working order, 
where it was in a state of complete -dilapidation 
and ruin when bought.^* Where a purchaser fails 
to make good his bid, not for want of funds but 
because he thinks the price too high, be cannot be 


as, U.S.—3forg«Ln's Liouxsiana, etc, 
R., etc, Co V. ICoran. Tex., 91 F. 
32. S3 aC A. 313. 

34. m. —Hatcher v. Toledo, eta, R, 
Co., €t III. 477. 

as. HI.—^EEatcher v. Toledo, eta, B. 

Co., supra. 

51 OJ. p 924 note 13. 

ae. Tex.—Houston, eta* H. Co, v. 
Shirley, 54 Tex. 125. 

37. U.S—Loomis v. Bavenport, C.CL 
Iowa, 17 F. 801, 3 llcCtary 439. 

38i U.S.—Hale r, Burlmgton, eta, 


R. Co.. C.aiowa, 13 F. 208, 2 Mo- 
Crary 558. 

39- US—^Anderson v. Condict, UIm 
93 F. 349, 35 CCJL 335, 94 F- 718. 
30 aOA. 437 

40, U.fl.—Aoderson v. Condict. su¬ 
pra. 

41. N.M:.—U. a Trust Co. V- Terrl- 

toiy, 83 P. 987, 10 418* aiHiin- 

ed 22 S.CL 172, 183 UJS. 585* 48 
TiJCd. 815. 

4A. U. S. Trust Co. v. Terri¬ 

tory, supra. 

43. US.—State Trust Co. v. Eajosas 
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City, eta, R. Co, O.C.M 0 ., 130 F. 
398. 

44. U.S —Chicago, eta, B. Co. v. Mc- 
Cammon, BL, 81 F. 773, 10 aCjL 
50. 

45. U.S.—Connor v. Tennessee Cent. 
B. Co., Tenn.. 109 F. 981. 48 C. 
CA. 730. 54 LJELA. 687. 

40. U.S.—^Drury v. Cross, Wis., 7 
Wall. 29$. 19 l4.Bd. 40. 

U.S.—Drury v. Cross, supra. 

40. U.S.—^JadcBoik v, Ludellng, La. 

99 n.Sw 513, 35 L.HA 
51 CJT. p 924 note 28. 
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excused on a resale of the property for a less price 
from making good the difference if the unsecured 
creditors wnll he benefited thereby.*® 

§ 338. — Actions or Proceedings by or 
against Purchasers 

In actions or proceedings by or against a purchaser 
at a foreclosure sale of railroad property the general 
rules controlling civil actions ordinarily are applicable. 

General rules regulating civil actions ordinarily 
apply m actions or proceedings by or against a 
purchaser at a foreclosure sale of railroad prop¬ 
erty,on questions of parties,®^ pleadmg,^^ includ¬ 
ing issues, proof, and variance, 53 and evidence.®^ 
A purchaser or his assignee may have a writ of 
assistance to recover possession of the road, or a 
portion thereof, which is unlawfully withheld;®5 
or he may maintain ejectment for the mortgaged 
premises before condition broken unless there is a 
stipulation to the contrarj\5® 

Under the rule that one having an adequate rem¬ 
edy at law may not resort to eqmty, where the prop¬ 
erty of a railroad company is acquired by another 
railroad company after foreclosure proceedings 
which are void as against a holder of bonds guar¬ 
anteed by the mortgagor company, such bondholder 
is not entitled to sue the purchasing company in 
equity and apply the assets so transferred to the 
payment of his bonds until he has exhausted his 
legal remedies against the mortgagor.®^ However, 


one ha\nng a lien against railroad property sold 
under foreclosure which :s unenforceable at law be¬ 
cause :t is not ^vnthin the provisions of a statute giv¬ 
ing a legal remedy under specified conditions may 
enforce his claim in equity.ss A court of equity 
which has obtained jurisdiction of a controversy 
involving the purchase of railroad property in re¬ 
ceivership will retain jurisdiction to administer 
complete rehef.®^ 

Laches will bar prosecution of a claim against 
the purchaser of railroad property in receivership 

Judgment. Under a statute requiring purchasers 
of railroad property at a receiver’s sale to file an 
assumption of existing liabilities before operating 
the railroad, personal judgment to the amount of 
the value of the property purchased may be ren¬ 
dered against the purchaser in a suit to collect a 
claim accruing during the receivership,®^ Where 
the purchasers of railroad property at a receiver’s 
sale later sell to others for an unauthorized dis¬ 
mantlement of the road, m a suit against both sets 
of purchasers for claims accruing during receiver¬ 
ship, judgment may properly be entered against 
the original purchasers as well as against the sub¬ 
sequent purchasers.® 2 

Damages. Where the purchasers of a railroad 
at a receiver’s sale attempt to dismantle the road 
•without authority, damages in actions against them 
on claims arising during the receivership may be 


49. tJ S.—Central Trust Co. v. Cin- 
emnati, etc., R. Co, C-C-OWo, 58 
F. 600. 

50. XT.S.—Thonitson v. Northern 

Pac. H. Co., Wash., 93 F. S84, 35 
CC.A. 357. 

51. U S.—Boyle v. Farmers' Li. St T. 
Co. Tex., 101 F. 184, 41 aC.A. 291. 

51 CJr. p 925 note 28. 
latarveiLtioii, 

(1) Where representative of pur¬ 
chaser of railway properties at fore¬ 
closure sale filed petition for money 
deposited in resrlstry of court and 
unclaimed by bondholders, permit¬ 
ting tXnited States attorney to in¬ 
tervene and claim fund on behalf of 
rightful owr^ers was not error-— 
U. S. V. Cochrane, C.C.A-Ala., 87 F. 
2d 3. 

(2> Other authority with respect 
to intervention see 51 C J. p 925 note 
28 CdJ. 

58. Tex.—^Mars v. Missourl-Kaosa^ 
Texas R. Co., ComApp., 298 S-W- 
271, aflirmed Missoun-K^sas-Tex- 
as R. Co. V. Mars, 49 SOL 103, 
278 ir.S. 258, 73 D Ed 316 . 

51 C J. p 925 note 29. 

53. Pa.—Collins V. Bellefonte Cent 
R. Co„ 33 A- S31, 171 Pa.' 243. 

51 C.J. p 925 notP 39* 


[54. XX.S.—TJ- S, V. Cochrane, CCA- 
I Ala, 87 F.2d 3. 
i 51 C.J. p 925 note 31. 

Burden, of proof ' 

(1) Representative of purchaser 
of railway properties at foreclosure 
sale had burden of iprovms liis right 
to fund deposited in registry of 
court for pa 3 mient of mortgage bonds 
and unclaimed by bondholders for 
period of more than five years —^U, 
S. V- Cochrane, supra 

(2) Other decisions with respect 
to burden of proof see 51 C-J. p 
925 note 81 l&J, 

SB. tT.S.—Farmers' X*. & T. Co. v. 
Chicago,' etc., R. Co., OC.Ind., 44 
F. 653. 

51 C J. p 925 note 32. 

Remedies and proceedings for re¬ 
covery of property by purchaser at 
mortgage foreclo&rure sale-^gener¬ 
ally see Mortgages § 770. 

. J 

56. Pa—^Youngman v. EUmlra etc., 
R. GOn 65 Pa 278. 

51 CLJ. p 925 note 33. 

57- xr.S. —Sawyer v. Atchison, etc.„' 
R. Co., N.T., 129 Fr 100, 63 OCJL 
602. 


58. Pa—Shamokln Valley, eta, R. 
Co. v. Malone, 85 Pa 25 

59- TT S.—Cincinnati, etc, R, Co v. 
Indianapolis Union R. Co., CCA. 
Ohio, 279 F. 356. reversed on oth¬ 
er grounds 46 SCt. 221, 270 US. 
107, 70 L.Ed. 489 

51 C.iT. p 926 note 39. 

Granting complete relief In eguity 
generally see Equity § 599. 

60- U S —^North American Co, v. St. 
Louis, etc, R. Co., DC.Mo, 288 F. 
612, reversed on other grounds, C- 
C.A., 14 F.2d 284, reversed in part 
on other grounds and affirmed in 
part 47 S-Ct. 635, 274 US. 304, 71 
L Ed. 1060, motion denied 48 S Ct. 
96, 275 U,S. 166, 72 L-Ed. 214. 

51 C.J. p 926 note 42. 

61. Tex.—^International-Great North¬ 
ern R. Co. V. Texas Co., CivApp, 
280 GW. 282, certiorari dismissed 
47 set. 96, 273 U.S 702, 71 LJBd 
884 —^International-Great Northern 
R. Co. V. Oebler, CivApp., 262 S. 
W. 786. 

60. XoT^—State V. Beatonr 123 N.W.' 

Ill, 209 Iowa 1291, 

51 CrJ. p 926 note 45* 
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recovered in an amount up to the value of the prop¬ 
erty at the time the dismantlement was begun, 
the value being fixed as of such time The price 
paid by the purchaser at the receiver s sale is not 
conclusive as to value may be considered as 

e\ndence thereof Interest should be allowed on!^- 
from the date of the decree ascertaining and estab¬ 
lishing the amount of the claims.®^ 

§ 339, Purchase and Reorganization 

a. In general 

b. Purchase and reorganization under re¬ 

organization agreement 

c. Reorganization by purchasers at fore¬ 

closure sale 

d. Nature and validity of reorganiza¬ 

tion plan in general 

a. In C^eral 

The reorganization of railroad companies has been 
effected through the medium of an equity receivership. 


( Reorganization of railroad companies has some¬ 
times been effected through the medium of an equity' 
i receivership,®® and prior to the passage of § T7 of 
j the Bankruptcy Act, 11 U.S.C.A. § 205, providing 
for railroad reorc'^nizatiDn under the bankruptcy 
^ law, the only juridical mode of railroad reorganiza- 
I tion was in equity 

I On reorganization of a railroad company through 
’ a receivership the court must take cognizance of 
the entire plan of reorganization and act accord- 
j ingly-70 A determination of the fairness of the plan 
’ of reorganization is a part of the equity power of 
j the court.'^i The court has and will exercise au¬ 
thority to see that all equitable rights in, or con¬ 
i' nected with, the property are secured and has 
power to administer the property by authorizing its 
transfer to a reorganized company pursuant to a 
plan approved by a large majority of the creditors J® 
Questions relating to the inclusion or exclusion of 


63. 

04 . 

65. 


Iowa.—State v. Beaton, supra. 


Iowa.—State v. Beaton, supra. 
Iowa—State v. Beaton, supra. 


I 


80, Iowa.—State v. Beaton, supra. J 

67. Iowa.—^State v. Beaton, supra | 

51 C.J. p 926 note 50. | 

68. U.S.—Gruaxanty Trust Co. of 
New York v. Seaboard Air Line R 
Co., DC.Va„ 5S P.Supp. 672. af-j 
Onued, CCA., Badenhausen v- 1 
Guaranty Trust Co. of New York, | 
145 F 2d 40, certiorari denied 65 
set. 440, 323 Ua 707, 80 L.Eld. 
636. 

Consolidation of railroad companies 
see supra 5S 234-242. 

Receivership of railroads generally 
see infra §5 876-389. 

Reorganization of corporation gener- < 
aJIy see Corporations 95 1578-1602. 

Oxigin ot Juxlsdiotioa 

U.S—Chase Nat. Bank of City of 
New York v. Wabash Ry. Co., D.C. 
2CO., 40 F.Supp. 850. 


66. U.-S —Guaranty Trust Co, of 
New York v. Seaboard Air Line R- 
Co„ D.aVa., 53 PSuptp. 672, af¬ 
firmed, C.C«^, Badenhausen v. 
Guaranty Trust Co. of New York, 
145 F.2d 40, certiorari denied 65 S. 
Ct 440, 323 UJS. 797, 80 Ii.Ed. 636. 
**Sinoe railroads could not [former¬ 
ly! take advantage of the Banlcrupt- 
cy Act . . . their financial ad- 
justzoenta for years had been car¬ 
ried out in equity receiverships un¬ 
der judiciM control. These were 
cumbersome, costly and privately 
managed with inadequate considera- 
tiou for the puhlio tatereet in a 
Boondly financed tiansportatlon ays- 
tetxjL^—SS^eir ▼. Western Phe: R. B. 
Corpor a tMWx Cal., to* SLCt. 602, 705, 
818 n.fi. 446, 67 L^Bd. 89X tslkear* 


ing denied 63 S Ct 085, 318 US. 803, . RetentloiL of jurisdiction 
87 L Ed. 1166, Crocker First Nat. j In receivership proceeding where- 
Bank of San Francisco v Western i in plan for reorganization of railway 
Pac. R. Corporation, 63 S.Ct. 9S6. 318 j company was proposed, where par- 
U.S. 803, 87 L.Ed. 1166, Western Pac. ticipation of another railroad com- 
R. Co V. Ecker, 63 S Ct. 986, 318 ! pany by purchase of capital stock of 
U S. 803. 87 Li.Ed 1166, Reconstruc- j reorganized company pursuant to In- 
tion Finance Corporation v. Western {terstate Commerce Act was an in- 
Pac R Corporation, 63 SOL 986, 318 I tegral part of the compromises un- 
n.S. 803, 87 Xj.Bd. 1166, end Irving' derlymg the plan, district court, for 


Trust Co. V. Crocker First Nat. Bank 
of San Francisco, 63 S.Ct. 988, 318 
US, 80S. 87 L.Ed. 1167. 

70. US—Chase Nat. Bank of City 
of New York v. Wabash Ry. Co., 
U.GLMo, 40 F.Supp. 859. 

71- U.S—Chase Nat Bank of City 
of New York v. Wabash Ry. Co., 
supra. 

72, U.S.—Guaranty Trust Co. v- 
Missouri Pac. R. Co., D.C,Mo., 238 
F, 812 

SettlemeiLt of cosfiicting claims to 
res 

In receivership proceeding wherein 
plan for reorganization of railway 
company was proposed, close ques¬ 
tions of interpretations of after-ao- 
quired tProi>erty clauses In mortga¬ 
ges, preferences in stock certificates, 
divisional mortgages, and the like 
will give rise to honest doubts as to 
which security holders have first 
claim to certain assets; and settle¬ 
ment of such oonfiicting claims to 
the res m possession of district court 
is a normal peart of process of reor¬ 
ganization, and the court, in sanc¬ 
tioning settlements by adjustment 
or compromise, is not bowing to nui¬ 
sance claims, but is administering 
the prooeedings in an economical 
and practical manner.—Chase Nat. 
Bank of City of New Toxk v. Wabash 


full protection of parties who had 
made compromises and accepted the 
plan on such condition, would retain 
complete jurisdiction of cause, not¬ 
withstanding sale and transfer of 
properties of old company to reor¬ 
ganized company or to any other 
company, with full power to retake 
and ultimately to resell the prop¬ 
erties and on such retaking to pro¬ 
ceed de novo.—Chase Nat. Bank of 
City of New York v. Wabash By. 
Co. supra. 

73. U.S.— PhipoMS V. Chicago, etc, R. 
Co. aCJLMo.. 284 F. 945, 28 AL 
R. 1184, error dismissed 43 S.Ct. 
701. 262 U,S. 762, 67 LEd 1221. 
Porchase and reorganization under 
agreement generally see infra sub¬ 
division b of this section. 
Necessitgr foe sale 

(1) While in railroad and other 
corporate reorganizations nnder 
Bankruptcy Act formal procedure 
of sale has been dispensed with, in 
equity sale is still regarded as a 
neceesarr procedural step in reor¬ 
ganization to bind interests of non- 
assenters to the plan.—Guaranty 
Trust Co. of N. T. V. Seaboard Air 
Idne By. l>.C.Va., 60 F.Supp, 607. 

(2) However, U has been held that 
where a judgment creditor in the 
decree in reorganization was ad- 


By^ CSOit IXCMQu 40 F.Suppi, 65^ 


judged bbi e^uitehle 


859 



§ 339 


EAILEOABS 


74 C.J.S. 


subsidiary lines should be left to the business judg¬ 
ment of those in charge'^'* except in case of fraud or 
a grossly inadequate consideration.^^ 

Where in the course of a reorganization of a rail¬ 
road company in equity receii’ership proceedings the 
reorganization managers or committee, as autiior- 
ized by the court m the reorganization proceedings, 
purchased with funds held by the receiver of the 
company certain bonds of another railroad compa¬ 
ny which prior to the receivership had been leased 
to the first company and which after disaffirmance 
of the lease by the receiver was operated by the first 
company under orders of the interstate commerce 
commission, such bonds are not held for the ac¬ 
count of the other railroad company or its tnistee.^^ 

Effect of Bankruptcy Act on proceedings in 
equity. The Bankruptcy Act § 77,11 U.S C.A. § 205, 
enacted ^ilarch 3, 1933, and since amended, providing 
for the reorganization of railroad companies, as 
discussed in Bankruptcy §§ 8S1-962, has been held 
not to render equity receivership proceedings un¬ 
available for railroad reorganizations.^^ However, 
reorganization imder the bankruptcy act ordinarily 


is to be preferred to the equity proceeding"* -ni it 
has been held that it is improper for an equity court 
to entertain a suit for a railroad reorganization after 
the passage of the federal statute allowing pro¬ 
ceedings for reorganization in barJcruptcy and that 
an equity proceeding should be dismissed if the ir- 
regulant}’ is called to the attention of the court, at 
least where creditors or stockholders may be ad¬ 
versely affected by a failure to have the reorganiza¬ 
tion conducted under the Bankruptcy ActJ^ On the 
other hand, where the equity proceeding had been 
commenced prior to the passage of the federal stat¬ 
ute permitting reorganization tmder the bankruptcy 
law, the equity proceeding may be continued where 
all the interested parties prefer its continuation and 
proceedings under the Bankruptcy Act vrould result 
in protracted delay, in view of the fact that the pub¬ 
lic interest will be protected by the provisions of the 
federal statute, 49 U.S C.A. § 20 b, requiring that 
the approval of the interstate commerce commission 
to the new capitalization be obtained 8® 

The principles controlling the reorganization of 
railroads under the Bankruptcy Act are to a great 


share of the property which the 
court administered it was not neces¬ 
sary that the property be transfer¬ 
red to the reorganized company 
through the med.um of a judicial 
sale.—^Phipps v. Chicago, etc., H. Co, 
CCA.MO, 284 F 945. 28 A Lit 1184, 
error dismissed 43 SCt. 701, 262 U. 
a 762, 67 LEd. 1221. 

74ta U S.—Guaranty Trust Co v. 

Missouri Fac. R. Co, I>CMo, 288 
F. 812. 

75, U S —Guaranty Trust Co. v, 
Missouri Pac. H Co, supra. 

76. XJ S.—Guaranty Trust Co. of N. 

T. V. Seaboard Air Line Ry. Co., 
D.CVa., 62 P.Supp 207, affirmed, 
C.CA., Dure v. Glazebrook, 152 F 
2d 766, certiorari denied 66 S Ct 
1346, 328 US. 854, 90 LEd. 1626. 

Bonds not inxpressed with trust 

U.Sb—Guaranty Trust Co. of N. T. 

V. Seaboard Air Line Ry. Co., D 
C-Va., 62 P.Supp. 207, affirmed, C 
C.A, Dure v. Glaaebrook, 152 F.2d 
756, certiorari denied 66 SCt 1346, 
828 U.S, 864, 90 L.Ed. 1626. 
Continued opeoration as creating llila- 
oiary gelatimifflilp 
Diftaffirmance by reorganization 
committee of lease, under which 
railroad in equity reorganization had 
formerly operated another railroad 
and continued operation thereof by 
committee because of lessor’s refus¬ 
al to resume operation and inter¬ 
state commerce commission’s refus¬ 
al to permit abandonment, created no 
fiduciary relationship with respect 
to financing or general affairs of les¬ 
son so as to impress bonds of lessor 


purchased by reorganization com¬ 
mittee with funds belonging to mort¬ 
gage creditors for account of such 
creditors with option in favor of les¬ 
sor to purchase such bonds at price 
paid therefor by comnuttee plus in¬ 
terest.—Guaranty Trust Co of IT T. 
V. Seaboard Air Line Ry Co, DC. 
Va., 62 PSupp 207, affirmed, CCA., 
Dure V- G:azebrook. 162 F.2d 756, 
certiorari denied 66 SCt. 1346, 328 
US. 854, 90 LEd. 1636. 

Trnsaenred claim against railroad 
for rentals due under lease of anoth¬ 
er railroad at time of receivership 
could not affect title to bonds of 
lessor railroad purchased by reor¬ 
ganization committee with funds be¬ 
longing to mortgage creditors of 
lessee railroad for account of such 
creditors, where lessee railroad had 
for a long time been operated for 
benefit of secured creditors only.— 
Guaranty Trust Co. of IT Y. v. Sea¬ 
board Air Line Ry. Co., D.CVa, 62 
PSupp. 207, affirmed, CCA., Dure 
V. Glazebrook, 152 F.2d 756, certio¬ 
rari denied 66 SCt 1346, 828 US. 
854, $0 LEd 1626. 

77. U.S.—Guaranty Trust Ca of 
New York v. Seaboard Air Line B- 
Co., D.C.Va., 63 P.Supp 672, af¬ 
firmed, CCA, Badenhousen v. 
Guaranty Trust Co of New York, 
145 F.2d 40, certiorari demed 66 
S,Ct 440. 323 US. 797, 89 I-.Ed- 
686 . 

T6. US—Guaranty Trust Co.' of 
New York v. Seaboard Air Line 
R. Co., D'aVA, 53 PSupp. 672, 
afiOrme^ C.C.A., Badenhau&en v* 
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Guaranty Trust Co of New York. 
145 P.2d 40, certiorari demed 65 S 
Ct 440, 323 US. 797, 89 LEd. 686 
“Smee the enactment of section 77 
(11 use A. § 205) nearly all large 
railroad reorganizations have been 
under section 77 ”—Guaranty Trust 
Co. of New York v. Seaboard Air 
Line R. Co., DC,Va. 53 PSupp 672, 
697, 698, affirmed, C.CA., Badenhau- 
sen V. Guaranty Trust Co. of New 
York, 145 P.2d 40. certiorari denied 
65 S.Ct 440, 323 Ua 797, 89 LEd 
636. 

79. U.S —^New England Coal & Coke 
Co. V Rutland R- Co„ CXCA-Vt. 
143 P2d 179, 190. 

“We are not to be understood as 
holding that a receivership irregu¬ 
larly begun must be dismissed if it 
IS clear beyond all doubt—as it is 
not in the instant case—^that no cred¬ 
itors or stockholders can be ad¬ 
versely affected by a failure to have 
the reorgamzation conducted under 
9 77. Nor do we mean that such 
a receivership must necessarily be 
dismissed if Its irregularity is not 
called to the court’s attention (by 
the filing of a 5 77 petition or oth¬ 
erwise) until after the plan has been 
approved by the court and accepted 
by an overwhelming majority of 
those legitimately interested."—New 
England Coal 8b Coke Co. v. Rutland 
R. Co., supra, 

80. TJ-Sw —Badenhausen v. Guaranty 
Trust Co. of New York, C.CA.Va^ 
145 P2d 40, certiorari demed 65 
set 44D« 823 U.S. 797* 39 USd. 

686. 
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extent applicable to a reorganization through equity 

proctdure.si 

Appointment of master. In equity proceedings 
for the reorganization of a railroad the court may 
appoint a special master to formulate a plan of 
reorganization,®- and a rule of civil procedure pro¬ 
viding that in an action tried without a jury the 
court shall accept findings of fact of a master unless 5 
dearl}' erroneous is especially imperative where the \ 
master, for a period of several 3 'ears, had patiently 
studied the complex questions involved and had 
listened with painstaking care in extended hearings 
to the arguments and proposals of all of the parties 
who desired to be heard.®® 

Capitalisation of neze company. A basic require¬ 
ment of 3.ny reorganization of a railroad compan 3 * 
in equity receivership proceedings is the determina¬ 
tion of a capitahzabon which makes it possible not 
only to respect the priorities of the various classes 
of claimants but also to give the new company a 
reasonable prospect for survival.®'* In determining 
the permissible capitalization of the new company 
the primaiy’ test is the earning power of the new 
compan 3 % that is, how much the enterprise in all 
probabilities will eam.®5 Only a meticulous regard 
for earning capacity can afford the old security 
holders protection against a dilution of their pri¬ 
orities and can give the new company some safe¬ 
guards against the scourge of overcapitalization; 
disregard of that method of valuation can onl 3 ^ bring 
a harvest of barren regrets.®® Where the railroad 

81. U.S —Guaranty Trust Co. of 
New York v Seaboard Air Line R 
Co. DCVa. 53 FSupo 672, af¬ 
firmed. CCA, Badenhausen v 
Guaranty Trust Co of New York, 

145 F 2d 40, certiorari denied 65 
set. 440, 323 U.S. 797, S9 L. Ed 
636. 

88. US —Guaranty Trust Co. of 
New York v Seaboard Air Lme 
R Co., DCVa, 63 PSupip. 673, 
affirmed, C.CA, Badenhausen v 
Guaranty Trust Co of New York, 

146 F.2d 40, certiorari denied 65 
S.Ct. 440, 328 0.S 797, 80 UBd 
636. 

88. U.S.—^Badenhausen v. Guaranty 
Trust Co. of New York, C.C.AVB,, 

146 P.2d 40, certiorari denied 66 
set. 440. 323 U.& 797. 89 L.Bd 
636. 

84, U.S —Group of Inst. Investors v 
CbiceigQ, M., St. P, & P. R. Co., 

HI, 63 S.Ct 727, 318 U,S. 623, 87 
LkEd. 1166—^Badenhausen v. Guai^ 
anty Trust Co, of New York. C,0 
A.Va., 145 F 2d 40, oortiorarl denied 
66 S.Ct 440, 323 US. 797, 89 UEd. 

636. 

85. U.S—-Group of Inst Investors 


J company’s temporary^ large earnings are clearl 3 " due 
' to special v/ar-time causes, such earnings ma 3 " not 
I be made the basis for capitalization of the reorgan- 
' ized compan}'.^* 

I The substitution of a simple, consen^ative capital 
! structure for a highly complicated one may' be a 
primary requirement of any reorganization plan.®® 
There is no necessity to construct the new capital 
structure on the framework of the old.®® Where 
unified operations of separate properties are deemed 
, advisable and essential, the elimination of divi¬ 
sional mortgages may be necessary as well as wise.®^ 

The proposed capitalization of a reorganized rail¬ 
road company' must receive the approval of the 
interstate commerce commission.®®- 
Allocation of new securities. The problems in¬ 
volved in the plan for allocation of new securities 
in an equit}^ reorganization proceeding are to a veiy 
lai^e extent problems of business interests and are 
controlled thereby' rather than by' definite rules of 
law.®® What will constitute a fair and equitable 
allocation is necessarily a matter of judgment to be 
based on careful consideration of all of the relevant 
facts ®® In allocating the new securities among se¬ 
cured creditors, a prior lien must be fully' and fairly 
compensated in value in what is received therefor 
in the new securities, before subordinate liens may 
partiapate.®^ Creditors having claihis of prior rank 
must receive compensation in some way if any 
portion of their preferred position is surrendered to 
junior liens.®® 

affirmed, CCA., Badenhausen v. 
Guaranty Trust Co. of New York, 
146 P2d 40, certiorari denied 65 
S.Ct 440, 323 US. 707, 89 LEd, 
636. 

92. U S.—Guaranty Trust Co of 
New York v. Seaboard Air Line R 
Co, DCVa., 53 PSupn 672, af¬ 
firmed, CCA. Badenhausen v 
Guaranty Trust Co. of New York, 
145 F2d 40, certiorari denied 65 
set. 440. 323 US. 797. 89 LEd 
636. 

98« U.S.—Guaranty Trust Co. of 
New York v. Seaboard Air Lme R. 
Co., D.CVa. 53 F.Supp 673, af¬ 
firmed, CCA., Badenhausen v 
Guaranty Trust Co of New York, 
145 F.2d 40, certiorari denied 66 S. 
Ct. 440, 323 U-S. 797, 89 UESd 636. 
94h US.—Gtiaranty Trust Co. of 
New York v. Seaboard Air Line R. 
Cow UeXVa., 53 F.Supp. 673, af¬ 
firmed, C.C.A., Badenhausen v. 
Oitarantr Trust Co. Of New York, 
145 F.2d 40. eertiorari denied 65 S. 
OL 440, 323 UB. 797. 89 L.Ed. 636 
95. tr.S.—Guaranty Trust Co of 
New York v. Seaboard Air Line B. 
CSo., DaVa., 53 F.Supp. 672, af- 


V. Chicag:Or M, St. P & P. R. Co, 
ni, 63 set 727, 318 Ua 523, 87 
L Ed 1166—Badenhausen v. Guar¬ 
anty Trust Co of New York, C,C A 
Va, 115 F 2d 40. certiorari denied 
65 set 440, 323 US. 797, 89 L 
Ed. 636. 

86. US—^Badenh<»usen v. Guaranty 
Trust Co. of New York, supra. 

ar. U S.—Guaranty Trust Co of 
New York v. Seaboard Air Line 
R. Co, D.C.Va., 53 FSupp. 672, af¬ 
firmed, CCA., Badenhausen v. 
Guaranty Trust Co. of New York, 
145 F.2d 40, certiorari demed 65 
set. 440, 323 US 79T, 89 L.Ed. 
636 

sa US—Chase Nat Bank of City 
of New York v. Wabash Ry. Co., D. 
C.Mo, 40 FSupp 859. 

89. US.—Chase Nat. Bank of City 
of New York v, Wabash Ry. Co„ 
supra. 

9(h US.—Chase Nat. Bank of City 
of New York v. Wabash By. Co., 
suprfi^ 

91. US.-^tiaraiity Trust Co. ' of 
New York v. Seaboard Air Line 
R. Oo.. D.C.Va, Si F.Supp. 672, 
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Where new system mortgages are substituted for 
old divisional mortgages it is necessary to fit each 
into the hierarchy of the new capital structure in 
such a way that each will retain with relation to the 
other the same position it formerlj" had in respect 
of assets and of earnings at various levels, and, if 
that is done, each has obtained new securities which 
are the equitable equivalent of its previous rights and 
the full priority rule is satisfied.®® It is sufficient 
in allotting securities to a mortgage division if 
compensation is awarded on a fair and equitable 
basis having regard for the relative value of the 
divisional property, and, if this is done, it is not 
required that each class of creditors shall receive 
securities of equal rank with their former hold- 
ings.®7 

WTiere there are several mortgage divisions of a 
railroad, for the purpose of allocating the new 
secunties the relative value of each division must be 
ascertained.®® The contribution which each division 
makes to a system is not a mere matter of arith¬ 
metical computation, but involves an appraisal of 
many factors and the exercise of an informed 
judgment.®® Earnings are recognized as a most 
important criterion in determining the value of the 
several divisions for the purpose of apportionment 


of the new securities.^ but it does not follow that 
earning power must be used to ascertain the values 
of the several divisions.^ There is no fixed or in¬ 
flexible rule for calculating such earnings where a 
railroad system has been operated as a whole anf 
there has been no need to segregate the eaminirs 
of the several parts,® What should be done is to 
determine the earnings of the whole system and 
then ascertain the relative earning power of each 
division in relation to all other divisions in the 
system and not only the individual earnings of the 
single system, but also the contribution which it 
makes to the sj'stem as a -whole should be con¬ 
sidered, and the sum total of these factors will repre¬ 
sent the earning povrer of the divisions.'* 

On appeal from a decision of the court allocating 
the new securities, the burden is on appellants to 
show that the allocation of securities is mequitable 
or unfair to them and that the lower court stepped 
beyond the bounds of his discretion in giving it h:s 
approval.® The assertions on appeal that the test 
period selected for determining divisional earmngs 
was unfair to a certain division, and that the alloca¬ 
tion of securities approved by the lower court gave 
such division the poorest treatment of all of the divi¬ 
sions, relate primarily to questions of fact which are 


Armed, C,C ▲, Badenhausen v. 
Guaranty Trust Co of Kew Tork, 
145 F.2d 40, certiorari denied 65 
set, 440, 323 XJ.*S 797. 89 LEd 
636. 

96. U-S—^Badenhausen v. Guaranty 
Trust Co. of New York, C.C.A.Va., 
145 P2d 40, certiorari denied 65 
S-Ct. 440, 323 US. 797, 89 UEcL 
636, 

97. U.S.—^Badenhausen v. Guaranty 
Trust Co of New York, supra. 

96. U.S—Badenkausen v. Guaranty 
Trust Ca of New York, supra. 

99. U.SI—^Badenhausen v. Guaranty 
Trust Co of New York, supra. 
SeduotioiL of rental dtarore from 
eoamlBcra 

In equity reorgazil 2 s>tion of rail¬ 
road, subsldariea, and leased lines, 
subaect to underlyins divisional and 
£:e]!ieral mortgag'es, where link of 
specified division was leased, the 
annual chari^e therefOr was deduct¬ 
ed from the eaminss of the division 
in valuing: such division to fix its 
relative participation In proposed se¬ 
curities of reorgranlzed railroad.— 
Guaranty Trust Co. of New York v. 
Seaboard Air Line B. Co., D.G.Va., 53 
F.Supp. 672. affirmed. C.C.A., Badezt- 
hausen v. Guaranty Trust Co. of New 
York, 145 F^2d 40, certiorari denied 
65 S.Ct. 440, m VA 797, 89 IhBd. 
638* 


> acatxers not considered In fixi n g 
value 

(1) In equity reorganization of 
railroad subject to underlying divi¬ 
sional and general mortgages, evi¬ 
dence did not sustain contention that 
certain railroad property allegedly 
valued at about a million dollars -was 
not taken Into account in valuing 
property of deficit subsidiary line m 
determining allocation of securities 
of reorganized railroad—^Badenhau- 
sen V. Guaranty Trust Co. of New 
York, CCA-Va-, 145 F.2d 40, certio¬ 
rari demed 65 S.Ct. 440. 323 U.S. 797, 
89 LEd. 636. 

(2) In equity reorganization of 
railroad system subject to underly¬ 
ing divisional and general mortgages, 
contention of bondholders of deficit 
line or subsidiary of unfair treat¬ 
ment because no allowance was made 
to them as to covenant in a lease of 
railroad and equiQpment by such defi¬ 
cit Ime to another railroad which 
subsequently merged into the sys¬ 
tem could not be sustained because, 
even if breach of covenant charge¬ 
able to reorganized railroad was dis¬ 
closed, nothing would have been add¬ 
ed to value of bondholders’ securities 
where obligation in suc^ lease was 
not supported by any security or 
lien so that a breach of covenant 
would create only an unsecured claim 
for which reorganization plan provid¬ 
ed no payment.—^Badenhausen v. j 
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.Guaranty Trust Co. of New York, 

supra. 

1. US —Badenhausen v. Guaranty 
Trust Co. of New York, supra. 

Prorating deficits of nonprofit dm. 
sions 

U.S—Guarmity Trust Co. of New 
York V. Seaboard Air Line R Co, 
D.C.VTa., 53 FSupp 672, affirmed, 
C.CA, Badenhausen v. Guaranty 
Trust Co. of New York, 145 F2d 
40, certiorari denied 65 S.Ct 440. 
323 UJ5 797, 89 LEd. 636. 

2. U S.—^Badenhausen v. Guaranty 
Trust Co of New York, C.CA.Va, 
145 F.2d 40. certiorari denied 65 
S.Ct. 440, 323 U.S. 797, 89 LEd. 
636. 

3. U.SL—^Badenhausen v. Guaranty 
Trust Co. of New York, supra. 

Formnlae for oaloulatlng divisloaai 
earnings 

U.S.—^Badenhausen v. Guaranty 

Trust Co* of New York, supra. 

Selection of years as test period 

TT.S.—Badenhausen v. Guaranty 

Trust Co. of New York, supra. 

4. T7J9.—Badenhausen v. Guaranty 
Trust Co. of New York, supra. 

BivisioiL withont net eaxmings dur¬ 
ing test pecElod 

U.S.—Badenhausen v. Guaranty 

Trust Co. of New York; snpra. 

& U.S.—Badenhausen v. Guaranty 
Trust Co q? $7qw York* aupia* 
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for the special master appointed to formulate a 
plan and the lower court to determine.® 

Discharge of receiver, WTiere the reorganization 
proceedings have progressed so far towards comple¬ 
tion as to make it practicable to discharge the 
receivers, the court may enter an order discharging 
the receivers from further responsibility but pre¬ 
serving their official status to the extent necessary 
to enable them to take any action deemed appropriate 
to perfect or further assure the title of the railroad 
company to any property or interest to which it may 
be entitled as an incident of the reorganization.*^ 

Expenses of reorganisation. Allowances for fees 
and expenses in an equity reorganization of a rail¬ 
road must be just and reasonable, but moderate ra¬ 
ther than generous.® 

h. Furohase and Beorganization imder Beorgan- 
izatioiL Agreement 

(1) In general 

(2) Reorganization committee or trustee 
(1) In General 

In the absence of statutory restrictions, the stock¬ 
holders, bondholders, and other creditors of an insolvent 
railroad company, or a number of them, may enter into 
an arrangement by which the property shall be sold un¬ 
der foreclosure and purchased by trustees or a commit¬ 
tee for their benefit and a new company organized to 
receive the property and operate the road. 

In the absence of statutory restrictions, where a 
railroad company is m an insolvent condition, its 
bonded indebtedness being equal to, or in excess of, 
the value of its property, it is lawful for the stock¬ 
holders, bondholders, and other creditors of such 


road, or a number of them, to enter into an arrange¬ 
ment by which the property shall be sold under 
foreclosure and purchased by trustees or a committee 
for their benefit and a new company organized to 
receive the property and operate the road,® pro¬ 
vided such arrangement is not made m fraud of 
other creditors^® or of the stockholders, as where 
1 It has the effect of restraining bidding at the fore¬ 
closure sale.i^ A contract for reorganization made 
between bondholders and stockholders, which in¬ 
volves the transfer of the corporate property to a 
new corporation, is proper and binding as between 
the parties.1® 

Persons entitled to make agreement, A reorgan¬ 
ization agreement may be made between the creditors 
and bondholders without the conoirrence of the 
stockholders,!^ or between bondholders and stock¬ 
holders,!® or between the bondholders themselves,!® 
or between bondholders, stockholders, and unsecured 
creditors.!^ 

(2) Reorganization Committee or Trustee 

(a) In general 

(b) Rights and powers 

(c) Duties and liabilities 

(a) In General 

In the absence of statutory restrictions, the reorgan¬ 
ization of a railroad company may be accomplished 
through the medium of a reorganization committee. 

In the absence of statutory restrictions, reorgan¬ 
ization of a railroad company may be accomplished 
through the medium of a reorganization committee 
representing interested parties.!® Where, under 


& trS—^BadenhatLsen v. Guaranty 
Trust Co. of New Tork. supra. 

7- US —Chase Nat Bank of City of 
New York v Wabash Ry Co, D 
C.Mo., 52 F Supp 359. 

8. U.S.—Guaranty Trust Co. of N. 
T- V. Seaboard Air Line Ry. Co., D. 
CLFla., 58 PSupp. 639. 

Fflarttcular allowances 
USw—Guaranty Trust Co. of N. T- 
V. Seaboard Air Lane Ry. Co., su¬ 
pra. 

Services la compelllnff reorgaalza- 
tioa under Bankruptcy Act 
(1) Services in defeating reorgan¬ 
ization under creditors' suit and com¬ 
pelling railroad to be reorganized 
under Bankruptcy Ajct were not ren¬ 
dered in the creditors' suit, and or¬ 
der in creditors* suit making allow¬ 
ances for such services were ,errone¬ 
ous.—^Lewls V. Navin. C-CA-Vt, 164 
P.2d 76. 

<2) Reorgantzatiott under Bank¬ 
ruptcy Act SS 

962. ’• i 


9. TJ S.—^Farmers* L. & T. Co. v. 
Louisville, etc., R. Co., C.C.Ind, 
103 F. 110. 

51 C.J p 927 note 58. 

Reorganization of railroads under 
Bankruptcy Act see Bankruptcy 
§S 881->962. 

10. US —^Louisville Trust Co. v. 
Louisville, etc., 3EI. Co., Ind , 19 S. 
Ct. 827, 174 U S 674, 43 L.Ed 1130 

51 O.J. p 927 note 59. 

Rights of creditors generally see in¬ 
fra $ 340 e. 

IL U S.—Carey v. Houston, C C. 
Tex., 45 F. 438, appeal dismissed 
14 S.Ct. 63, 150 U.S. 170. 37 UEMU 
1041, 16 S.Ct. 537. 161 UJS. IIS^ 40 
LRd. 638. 

51 C.J. p 92T note 60. 

Rights of stockholders generally see 
mfra S 341. 

U.Sw—Ihvesttneni Registry v. 
Chicago, etc.. H. Oo„ HI., 213 F. 
594. 129 aOLA. 130. 

13 . U.S.—Northern Pac. R. Oo. v. 
Boyd. Wash.. 33 HCtr 5H W U- 
& 482. 57 L.SidL 93L { 
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Claims of nonassenting creditors see 
Infra 5 340 a 

14. NY —Taylor v. Atlantic, etc., R. 
Co., 57 HowPr. 26. 

Who may reorganize corporation gen¬ 
erally see Corporations i 1679. 

1& U.S —Kansas City Terminal R, 
Co. V. Central Union Trust Co., 
Mo, 46 set. 549, 271 U.S. 445. 70 
1028. 

51 aj. p 927 note 66. 

10. NY.—Moss V. Geddes, 69 N.Y.S. 

367, 28 Misc. 291 
61 CU. 6> 927 note 67. 

XT, VSf —St. iKmis-San BVaacisco 
H. Co. V. McBlvaiii. DXHMo., 253 
F. 123. 

61 <XJ. P 927 note 63. 

15. U.S.—Van Siclen r. BartoX CC. 
Rbl, « F- 793. 

Reorganization * 

Committees generally see Corpora¬ 
tions i 1583. 

Of railroads under Bankruptcy Act 
see Bankruptcy Si 681-962. 
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the terms of the reorganization plan, the reorganiza¬ 
tion committee and its successors have the power 
to vote on a certain per cent of the stock to be issued, 
the fact that a member of such committee has dis- 
posed of stock belonging to him individually does 
not affect his authority as a member of the com¬ 
mittee to act as director and to hold and vote on 
the trust stock^^ The mere fact that some of the 
trustees under a mortgage are holders of bonds se¬ 
cured by their trust does not make them incompetent 
to consent to a decree of foreclosure embodying a 
plan for reorganization if everything is honestly 
done by the trustee, and the courts are satisfied that 
the rights of others have not been prejudiced to the 
advantage of the trustees, the mere fact of interest 
is not suScient to jusiify the withholding of a con¬ 
firmation of his acts.^^ 

A reorganization agreement providing for the 
selection of trustees by the bondholders, and permit¬ 
ting the court to make minor changes in the plan, 
does not authorize the court to designate as trustee 
one whose selection has not been assented to by a 
majority of the bondholders ;22 and under such a 
plan a trustee need not be a resident of the judicial 
district within which the designated court has ju- 
risdiction.-® 

(b) Rights and Powers 

The rights and powers of a reorganization committee 
of a railroad company usually are defined and limited by 
the agreement under which they are appointed and act. 

The rights and powers of a reorganization trustee 
or committee of a railroad company are usually de¬ 
fined and limited by the agreement under which they 
are appointed and act,^^ and ordinarily they are 
given large discretionary powers in formulating or 
carrying out the reorganization plan,25 and the 
assenting bondholders may act even further and 


agree in advance that the bonds may be subjected 
to any plan of reorganization W'hich the committee 
may adopt.26 

If the committee enters into a contract in good 
faith within the scope of the authority' given to it, 
its action is valid and binding,2" and canrot be ad¬ 
judged null and void at the suit of a dissatisfiel 
bondholder in the absence of any allegation of fraud 
on the part of the persons with whom it contract(.d 
or of a participation by them in some fraud of the 
committee,2S since the persons so contracting with 
the committee are independent contractors and 
stand in no relation of trust and owe no trust duty 
to the bondholders.22 

Construction of agreement as to powers. Where 
the committee is given power to construe the reor¬ 
ganization agreement, as to its powers with respect 
to the reorganization,30 it must act in good faith 
in construing the agreement and where an agree¬ 
ment giving such power is prepared by the commit¬ 
tee, and the language used is wholly its own, it 
should be construed in this respect most favorably to 
the bondholders or other parties thereto.22 

Change of plans. The committee has no power to 
change or modify the plan of reorganization^® ex¬ 
cept to the extent that it is given such power by the 
reorganization agreement and, where it is given 
such power, the terms of the reorganization plan can 
be changed only by concerted action of the com¬ 
mittee or a majority of it in the exercise of its povrer 
and for the benefiit of the company and not for its 
own benefit.35 

Where it is authorized to do anything it deems 
best for the bondholders' interests, it may, where a 
plan of reorganization announced by it has proved 
impracticable, adopt and put in execution a new 
plan,35 and cannot be required, at the suit of the 


19. K.T*—Haines v- Klnderhook, 
etc., K. Oo., 53 N-T.S. 368, 33 Apn, 
Dxv. 154, 

90. trs—Shaw V. Little Rock, etc., 

R. Co.. Ark., 100 TJ.S, 605. 25 L. 
Ed. 757. 

31, U.S.—Shaw V. Little Rock, etc.. 

R. Co., supra. 

33. U.S.—^Baldwin Locomotive 
Works V. Missouri, etc., R. Co., D. 
aOkl, 260 F. 38. 

23. U.S—^Baldwin Locomotive 
Works V. Missouri, etc., R. Co., 
supra. 

34. U.S.—Van Siclen v. Bartol, C.C. 
Pa. 95 F. 793. 

51 C.J. P 928 note 76. 

Ri^rhts and powers of reorganization 
committee generallv see Coipora/- 
tions 5 1533. i 


35. U.S,—Van Siclen v. Bartol, su¬ 
pra. 

51 aj. p 928 note 77. 

26. Cal.—Ginty v. Ocean Shore R. 

Co., 155 P 77, 172 Cal. 31. 

[27. N.Y .—^Brooks v. Lick, 32 NB. 

230, 136 NT. 652. 

■ 51 C J p 928 note 79. 

38, N.T.—^Brooks v. Lick, supra. 

51 O.J. p 928 note 80. 

39. N.T.—^Brooks v Dick, supra. 

51 C.J. s> 928 note 81. 

30. N.T.—^Industrial, etc.,' Trust v. 
Tod, 64 N.TjS. 293, 62 App.DiV- 195, 
reversed on other grounds 63 N. 
B. 286, 170 N.T. 233. 

51 C.J. g) 928 note $2. 

31- N.T.—Industrial, etcL, Trust v. 
Tod, 73 N.B. 7, 180* N.T- 216—Iiir 
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; dustrial, etc, Trust v. Tod. 64 N T 

S. 293. 52 App Div. 195, reversed on 
other grounds 63 N.E. 285, 170 N. 

T. 233. 

32. N.T.—^Industrial, etc.. Trust v. 
Tod, 73 N.B 7, 180 N.T. 215. 

33. HI.—^Indiana, etc., R. Co. v 
Swannell, 41 N.E. 989, 157 HL 616, 
3Q L.R.A- 290. 

34. U.S.—^Lyman v. Kansas City, 
etc., R. Co, C.C.MO, 101 F. 636. 
appeal disnotlssed 103 F. 991, 42 C.C 
A- 679. 

N.J,—Lehtigh Coal, etc., R, Co. v. 
Central R. Co., 34 Njr.Eg. 88. 

3& N.T.—Scopes V. Corbin. 1 N.T. 
St. 212. 

38- Cal—Gmty v. Ocean Shore B. 
Co., 165 P. 77, 172 CaJ. 31. 
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original bondholders, to execute the original plan as 
a trust. 

Rcitiibiirsement. If the committee acts in good 
faith, it is entitled to reimbursement for expenses 
incurred or advances made by it personally or on i 
its credit m the execution of its trust,and it is j 
not necessarj’ before bringing an action for an ac- j 
counting therefor that it turn over to the benefici¬ 
aries new securities received under the reorganiza¬ 
tion scheme However, the bondholders cannot 
be charged with the expenses incurred by the com- 
mitree on a former attempt to reorganize the com¬ 
pany to which they did not assent.^® 

(c) Duties and Liabilities 

Tho purchasing committee under a reorganization of 
a railroad company becomes a trustee at least for such 
beneficiaries as are parties to the reorganization agree¬ 
ment. 

The purchasing trustee or committee under a re¬ 
organization of a railroad company becomes a trus¬ 
tee for all the beneficiaries,^^ or at least for such 
as are parties to the reorganization agreement,4- 
and, as such, is accountable to them for the property 
or its proceeds^3 or for a breach of the reorganiza¬ 
tion agreement^^ 

The committee should act in good faith in carr>’- 
ing out the powers and duties intrusted to it,^5 and, 
if it does so, it will not be held liable for its mis¬ 
takes,^® such as for the failure of the plan of re¬ 
organization, which proved impracticable,^^ espe¬ 
cially where the agreement expressly exempts it 
from personal liability for its acts except in cases 
of willful malfeasance or gross negligence,^® and 
especially as to a bondholder who, by his own 
negligence, failed to share in the benefits of the 
plan as finally carried out.^® The committee may 
be held liable for a breach of trust in carrying out 


the scheme, 50 as in bidding in the property at a 
judicial sale,5i 

Parties to the agreement may not object to acts 
of the committee which are not injurious to their 
interests 52 

Time for formulation of plan* Where the com¬ 
mittee has the power and duty of formulating a reor¬ 
ganization plan, it is the better practice for it to for¬ 
mulate such plan before final decree and sale of the 
. property, in order that dissenting bondholders may 
be heard and granted such relief by the court as 
j may be equitable and where the agreement re- 
j quires the committee to report its plan to the bond- 
‘ holders so that any of them may withdraw if the 
j plan is not satisfactory and recover back the bonds 
I desposited b 3 " them, the committee impliedly agrees 
to prepare a plan and submit it to the bondholders 
before the property is sold under foreclosure.®^ 

Notice of plan* The projectors of a plan for the 
readjustment of the respective interests of the mort¬ 
gage creditors and stockholders of the railroad are 
not bound to provide for any notice,®® and no provi¬ 
sion for a notice of such plan can be implied where 
it is simply left to the discretion of the trustees 
whether or not to give any notice;®® and, even 
where the plan for such readjustment requires the 
trustee to give notice of the time fixed, notice to 
stockholders by publication is sufficient,®*^ 

c. Beorganizatlon by Purchaaeis at Foxedostue 
Sale 

Some statutes authorize or require the purchasers 
of railroad property at a foreclosure sale to organize a 
new company for the purpose of receiving and operating 
the purchased road. 

Some statutes authorize or require the purchasers 
of a railroad, at a foreclosure sale thereof, to or- 


37- Cal—Ginty v. Ocean Shore R. 
Co, supra. 

61 C J. p 928 note 89. 

38. N^.T—Coppell v. Hollins, 36 N. 
TS. 600, 91 Hun 570, aiSmied 54 
KE, 1089, 169 N.T. 551. 

51 C J. p 929 note 90. 

39- IT.T.—Coppell v. Hollins, supra 

4ft- TT.&—Van Siclen v. Bartol, G, 
C-Pa., 95 P. 793. 

41- IT.S.—Bound v. fiouth Carolina 
H. Co., S.C, 78 F. 49. 23 OCJL 636. 
Ill.—Cushman v. Bonfield, 28 NJEL 
937. 139 HI. 219. 

4a. m.—Cushman v. Bonfield, 28 N*. 
B. 937, 139 ni. 219. 

48. N.T—^Zebley v. Farmers' L*. & 
T. Co., 34 N'.BS 1067, 139 N.T. 461. 
61 CJ. p 929 note 9& 
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44i. N.T.—^Industrial, etc. Trust v. 

Tod, 63 N.B 285, 170 N.T. 233. 

51 O.J. p 929 note 96. 

45. NT.—^Industrial, etc. Trust v. 
Tod, 73 N.E. 7, 180 N.T. 215. 

46L ITS—Van Siclen v. Bartol, C.C. 

T'wood, 2» NJB. 836, 
129 N.T. 627. 

47. tT.S.—Van Siden v- Bartol, C.C. 
Pa., 95 P. 793, 

48. U.S.—Van Siden v. Bartol, su¬ 
pra. 

N.T.—^Industrial, etc.. Trust ▼. Tod, 
63 NE. 286, 170 N.T. 233. 

49. U.S.—Van Siden v* Bartol, CL 
C.Pa, 95 P, 798. 

51 CJ, p 929 note 2. 
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50. HI—Cushman v. Bonfield, 28 N. 

EL 937, 139 Hi. 219. 

51 C. J. p 929 note 3. 

61. U S —^Trustees Corp, v. Kansas 
City, etc., R. Co., CCA.Kan., 18 P. 
2d 766. 

51 C J. p 929 note 4. 

62. NJ—Walker v. Hontdalr, etc, 
R- Co., 30 N-THq. 525. 

53. U.S—^U. S, etc.. Trust Co. v. 
U. S, etc. Trust Co., Kan., 250 
P. 377, 162 CCA. 447. 

54. N.T—^Indastrlal, eta. Trust v. 
Tod, 73 N.EL T, 180 N.T, 215. 

56, N.T.—Vatahle v. New Tork, etc, 
R. Co., 96 N.T, 49. 

68. N.T.—Vatahle v. New Tork, eta, 
R. Co, suffira. 

67- N.T,—^Vatahle r. New Tork, eta, 
H. Co., supra. 
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ganize a new company for the purpose of receiving 
and operating the purchased road.58 Under these 
statutes such purchasers may organize a corporation 
under any name they may adopt,59 but m organizing 
the corporation they must comply with all the statu¬ 
tory requirements®® Such a statute does not au- \ 
thorize a transaction which is not in any proper 
sense an arrangement for the reorganization of an 
existing railroad,®^ and hence does not apply where 
the purchasing company does not contemplate op¬ 
erating or maintaining the line of the old company.®- 

Such statutory authority also is intended to meet 
a case where there is no existing corporation capable 
of holding the property and exercising the fran¬ 
chises and hence it does not apply where the 
purchaser is a corporation already existing and 
capable of holding the railroad property and exer¬ 
cising the franchise,®^ and does not prevent the pur¬ 
chaser from transferring the property and franchise 
to such a company,®® and where there is such a 
transfer, and the line so acquired is already con¬ 
structed, it is not essential for the purchasing com¬ 
pany to file a map of the line thus acquired.®® 

Under a statutory provision that on conveyance 
to a purchaser of corporate propert}- under a fore¬ 
closure sale the purchaser shall forthwith be a new 
corporation, a foreign railroad company which buys 


in railroad property, franchises, etc., at such a sale 
becomes a new domestic corporation subject to the 
jurisdiction of the state courts.®'^ 

Sn^'^jrz'ision. Under some statutes the public serv¬ 
ice commission has authority to supervise the carry¬ 
ing out of a purchasers’ plan of reorganization,®i 
1 but cannot pass on its propriet}’.®® 

d- Nature and Validity of Reorganization Plan 
in General 

A plan of reorganization for a railroad company 
wilf be approved by the court in equity proceedings where 
It js fair, equitable, and wise for the parties concerned. 

In equity proceedings for the reorganization of 
a railroad, a plan of reorganization will be ap¬ 
proved by the court where it is fair, equitable, and 
wise from the standpoint of all of the parties*® 
In reorganizing an insolvent railroad company it 
has been held to be the better practice to reorganize 
the enterprise on the basis of existing mortgages as 
stock, or something which is equivalent, and by a 
new mortgage, with a hen supenor to the old, raise 
the money which is required and a plan of re¬ 
organization by a purchaser at a foreclosure sale 
will generally be favored by the court when it is 
based on a conservative estimate of the future and 
so soundly framed as to withstand the dangers of 
financial and commercial stress.''^ If the arrange¬ 


rs. Mich—^Dester v. Ross, 46 NW 
530. S5 Mich- 370. 

51 C J. p 929 notes 12-20 
Reorganization of: 

Corporation after judicial sale in 
greneral see Corporations 5 1555 
Railroad companies under Bank¬ 
ruptcy Act see Bankruptcy SS 
S31-903. 

Rights and liabilities of purchaser 
on foreclosure generally see supra 
H 333-338 

69. Lrii—Vicksburg, etc, R- Co v. 
EHmore, 15 So. 701, 45 Lta-Ann. 
1237. 

60. U.S —^Mercantile Trust Co v. 
Binford, DC.Tex., 6 P.2d 285. 

51 aj. p 930 note 14. 

61. N.T—Munson v. Syracuse, etc., 
R Co. 8 N.B. 365. 103 K.T. 58 

62. 33*Y—^Munson v. Syracuse, etc, 
R. Co, supra. 

51 C J. p 930 note 16. 

63. U.S—Julian v. Central Trust 
Go, K.C, 24 set. 399, 193 US. 
93, 48 Xi Bd. 629. 

N Y.—People V. Brooklyn, etc., B 
Co., 89 If.T. 75 

64. N-T.—People v Brooklyn, etc., 
R. Co., 89 N.T. 75 

65- U S.—Julian v. Central Trust 
Co., N.C, 24 set. 399, 193 U.S. 93 , 
43 LJBd. 629. i 


N.T—^People v Brooklyn, etc, R 
Go, 89 N.Y 75. 

63. N.T —People v. Brooklyn, etc, 
I R. Co, supra. 

67. N.C.—Carolina Coal, etc, Co. v 
Southern R. Co, 57 SE 444, 144 
N.a 732- 

I 68 L N T —People v. Public Service 
Commission, 130 NTS 97, 145 
App-Biv. 318, affirmed 96 NE 1011, 
203 N.Y 299. 

69. N.Y—Peolple v. Public Service 
Commission, supra. 

51 C.J. p 930 note 23. 

70, US —Guaranty Trust Co. of 
New York v. Seaboard Air Line R 

i Co, DC-Va, 63 PSupp. 672, af¬ 
firmed, C C A., Badenhausen v. 
Guaranty Trust Co, of New York, 
145 P.2d 40, certiorari denied 65 
S.Ct. 440, 323 US. 797, 89 L Ed. 
686 —Chase Nat. Bank of City of 
New York v Wabash Ry Co.. D.C. 
Mo., 40 FSupp. 859. 

Reorganizatjkin of railroader 
In equity proceedings generally 
see supra subdivision a of this 
section. 

Under Bankruptcy Act see Bank- 
niptcy §9 881-962. 

Plan held fair and eqnitabia 
TJ.S,—Chase Nat. Bank of City of 
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New York v Wabash Ry. Co, su- 
pra- 

Assiunption by court In detexmlnlng 
fairness of plan 

! In receivership proceeding where¬ 
in plan for reorganization of railway 
company was proposed, where some 
of controversial issues related pri¬ 
marily to development of a complete 
formula for allocation of system 
earnings to mortgage sections, and 
controversies were settled by inter¬ 
ested parties on allocations of new 
securities of reorganized company to 
holders of securities of old company 
based primarily upon traffic density 
charts, district court, in determining 
whether reorganization plan was fair 
and equitable, would assume that 
any deviations from charts which 
could be justified were not overlook¬ 
ed in. the negotiations and were re¬ 
flected in the final adjustments un¬ 
der the proposed plan.—Chase Nat, 
Bank of City of New York v Wabash 
By. Co, supra. 

71. U.S—Shaw V Little Bock, etc,, 
B. Co., Ark., 100 US. 605, 26 LEd 
757. 

Cal.—Ginty v. Ocean Shore B. Co, 
165 F.‘ 77, 172 Cal. 31. 

72. U.S.—Central Trust Co. v. Mis¬ 
souri, etc., B. Co., D.C.M 05 ., 246 P. 
154. 

51 C.J. p 930 note 25. 
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faith, it is not re’^dcreJ ;rx- 
that the parc’-'asers of the property 
ons as those tvho ccmpr:s_ nevr 
'he fairness of a plan may pmcperh* 


"^e cettrm^ned on a motion to con^rm a sa^'e binder a 
hid " ’!-ch includes such plan;*^^ and :n cetemnnirg 
its fairness the fact that the plan has the approval 
of a great majority of the bondholders is entitled 
to great weight,"^ but is not controiling.'^S 


The fact that a creditor of the railroad compan}' 
holds money and securities belonging to it may be 
considered in determining the fairness, as to bond¬ 
holders, of a plan for settling his claim and releas¬ 
ing such security.*’^ A plan which admits bonds 
secured by a particular division of the railroad to 
further security on other property does not unfairly 
favor such bonds as against refunding bonds where 
the latter are admitted to further security on such 
divisionJ^ 


Exchange of securities- It may be arranged that 
the new securities to be issued by the new compati}’ 
shall be exchanged for, and extinguish, the bonds of 
the old company,"^® where the demand therefor is 
made in proper time.*® The fixing of a reasonable 
time within which bonds must be deposited in order 
to participate in a reorganization is proper^i and 
does not constitute coercion of the bondholders by 
depriving them of time to attack the reorganization 
plan.^^ 

The bondholders, however, need not always be 
given securities of the same rank as those there¬ 
tofore held by thera,^^ and so a reorganization plan 
under which holders of refunding bonds of the old 
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* company receive for part of their c!a*nis jxmior 
t Lands is net necessarily unfair.^^ 

§ 340. - Rights of Bondholders and Oth¬ 

er Creditors 
I a. In general 

j b. Binding effect of agreement; right to 

j withdraw 

I c Operation and validity of purchase 

j d. Rights of norpart:Ci'''^t:ng bondholders 

j e. Rights of other creditors 

I a In G-eneral 

' After a sale and reorgan zaf'en of a ra'^road. the 
rights of bondholders who have come into or assented 
' to such arrangement ordinarily are governed by the 
; terms of the reorgan.zation agreer*ent. 

! After a sale and reorganization of a railroad, the 
j rights of bondholders who have come into or as¬ 
sented to such arrangement ordinarily are governed 
by the terms of the reorganization agreement. 
Where the agreement provides for the issue of stock 
of the new company, to be divided among bond¬ 
holders in proportion to the number of bonds de¬ 
posited by them, on entering into the agreement, a 
bondholder, regardless of the amount at which the 
new corporation is capitalized, is entitled to only 
the proportion of the stock issued to represent prop¬ 
erty purchased which his bonds bear to the whole 
amount of bonds secured by the mortgage fore- 

closed.S6 

Any bondholder who by the terms of the agree¬ 
ment is offered the privilege of coming in has a 
right to be admitted and participate in the benefits 


93. Tex—^Thayer v- "Wathen, 44 S 
W. 806. 17 TeiCIvApp 282. 

74. IT S —^Kansas City Terminal R. 
Co. V Central Union Trust Co, C- 
CAMo.. 28 P2d 177. certiorari de¬ 
nied 49 set 179. 278 US. 655. 73 
LEd. 564. 

75. U S —Jameson v. Kew York 
Guaranty Trust Co, CC.A.I1L. 20 
P 2d 808, certiorari dented 48 S 
Ct. 141, 275 U S. 569, 72 LJEd 431 
—Guaranty Trust Co. of N". T v. 
Seaboard Air Line Ry. Co., D.C.Va., 
60 PSupp. 607. 

73. U.S.—Jameson v. New York 

Guaranty Trust Co, CCA.I11, 20 
P.2d 808, certiorari denied 48 S Ct. 
til, 275 U.S. 569. 72 L.Ed. 431. 

77. XJ-S—Jameson 7. New York 

Guaranty Trust Co, supra. 

7S. U.S.^-^am«so!a y. New York 

Guaranty Trust Co, supra. 

79. Tex—Houston, eta, R. Ca v, 

KeUar, 27 S^W. 10^2. 90 Tex. 214. 


Option of nonassenters 

Nonassenters to reorgranization 
plan have a double option permitting 
them to take portion of cash dis¬ 
tributable to them respectively, if 
distributable cash exceeds market 

price for new securities, or they can, 
within reasonable limits, assent to 
plan and receive new securities — 
Guaranty Trust Co, of N. Y. v. Sea¬ 
board Air Line Ry. Co., I>C.Va„ 60 
P Supp. 607. 

80. N.T.—^Hoopes ▼. Corbin, 1 N.Y, 
St. 212. 

81. US—Jameson v. New York 

Guaranty Trust Co, CCAHl., 20 
P2d 808, certiorari denied 48 S.Ct. 
141, 275 U.S. 689, 72 UBd. 421. 

82. U.S.—Jameson v. New York 

Guaranty Trust Co., supra. 

83. U.S,—Jameson v. New York 

Guaranty Trust Oo., supra. 

84. UJ3.—Jamesou ▼. New York 

Guaranty Trust Co., supira. 

^ U<S.^—Lyman v. K a ns as City^ 
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etc. R, Co, CC.Mo,, 101 P 636, ap¬ 
peal dismissed 103 F. 991, 42 CC. 
A. 679. 

51 C J p 931 note 39. 

Reorganization of raalrosds under 
Bankruptcy Act see Bankruptcy §§ 
881-962. 

Rights of bondholders under reor- 
geuiization of corporation generally 
see Corporations § 1587. 

Plan, h^d fair and eguitahla 
US—Chase Nat. Bank of City of 
New York v. ‘Wabash Ry. Co„ DC. 

40 P.Supp. 859. 

Priority as to unpaid interest 

In receivership proceeding wherein 
plan for reorganization of railway 
company wss proposed, unpaid inter¬ 
est on bonds was entitled to same 
priority as the principal.—Chase Nat. 
Bank of City of New York v. Wabash 
Ry. Co., supra. 

88. NY.r-'Whlte v. Wood, 29 N.EL 
825, 129 N.Y. 527—White v. Wood, 
21 N.Y.S. 1124, affirzued 37 K.22. 
198. 142 NY. 656. 
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of the reorganization,S7 provided he applies to come 
m within the time fixed by the agreements^ and com¬ 
plies or offers to comply with other terms or con¬ 
ditions prescribed by the agreement, Such a bond¬ 
holder may sue to compel the disclosure to him of 
the plan of reorganization which is about to be 
carried into effect®^ or for a specific enforcement 
of the agreement and other equitable relief.^^ A 
bondholder may also intervene personally or by 
committee to object to a plan of reorganization pro¬ 
posed in a foreclosure suit at any time when the 
matter is before the court for its approvaL®^ 

Where the lien of certain mortgage bonds is sub¬ 
ordinate to the lien of other mortgage bonds and 
the claim of such other bonds is not fully satisfied by 
the allocation of new securities, the holders of the 
subordinate bonds are not entitled to participate 
in the capitalization of the reorganized company in 
equity proceedings, and the holders of such sub¬ 
ordinate bonds are barred by laches from petition¬ 
ing, long after approval of the plan of reorganiza¬ 
tion by the court, for an order directing the re¬ 
ceivers to make payment on such bonds.^'* 

Statutory protection. Under some statutes, if the 
mortgage is foreclosed and the property purchased 
on the application of a number of the bondholders, 
it inures to the benefit of all the bondholder 
and each mortgage bondholder becomes a stockholder 
in the property covered by the mortgage, in the 
proportion that his bonds bear to the whole issue 
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covered by the mortgage,9® and, if the right to par¬ 
ticipate is denied a bondholder, he may maintain 
an action to recover the damages sustained by rea¬ 
son of such refusal.9" 

Equities of bondholders of subsidiary lines. On 
reorganization of a railroad system, first mortgage 
bondholders of a subsidiary line, whose bonds were 
assumed by the principal company on its purchase 
of the line, occupy a dual position, first as mon- 
gagees of the principal line, and second as genera! 
creditors of the purchasing companyand their 
rights should be recognized in both relations by giv¬ 
ing them the benefit of their security, its value to 
be agreed on or determined by foreclosure and sale, 
and by giving them the status of general creditors 
as to any deficiency.®® 

b. Binding Effect of Agreement; Eight to With¬ 
draw 

In the absence of fraud or concealment, bondholders 
who have come Into a railroad reorganization arrange¬ 
ment are bound by a safe and reorganization thereunder. 

Bondholders who have come into a railroad re¬ 
organization arrangement, in the absence of fraud 
or concealment, are bound by a sale and reorganiza¬ 
tion thereunder,^ and are not entitled to a rescission 
I of the reorganization agreement after it has been 
I executed by the purchase of the property, the can- 
I cellation of the old mortgage, and the pa>Tnent of a 
‘ large part of the assumed indebtedness.^ 


87. XJ.S;.—Sage v Iowa Cent. R Co, 
Iowa, 99 U.S 334, 25 LEd 394 

51 C J. p 931 note 41 

88 . U S.—Duncan v. Mobile, etc, R. 
Co., C.CAAla., 8 P.Cas.No 4,139, 
3 Woods 597. 

51 C J. p 931 note 42. 

89. IN’ T —Carpenter v. Catlm, 44 
Barb. 75. 29 How.Pr. 423 

Pa —^Landis v. Western Pennsyl¬ 
vania R. Co., 19 A. 556, 133 Pa. 
679. 

90. NJ.—Midland B. Co. v. Hitch¬ 
cock, 34 N.J.Ea. 278. 

91- NJ.—^Hitchcock V. New Jersey 
Midland R. Co,. 33 NJ.Eq. 86, af- 
nrmed 34 N J Eq 278. 

51 C J. p 931 note 45. 

92. U S.—Guaranty Trust Co. v, 
Missouri Pac. R. Co., DC Mo, 238 
F. 812. 

93. U.S—Guaranty Trust Co of 
New York v. Seaboard Air Line R, 
Co, D.C.Va, 63 F.Supp 672, af¬ 
firmed, C.CA, Badenhausen v 
Guaranty Trust Co of New York, 
145 F.2d 40, certiorari denied 65 
S.Ct 440, 323 U.S. 797, 89 L.Ed. 
636. 


r trafair treatment as basis for partlc- 
* Ipation 

(1) In equity reorganization of 
railroad, subsidiaries, and leased 
lines, where it was not shown that 
adjustment mortgage bonds had a 
lien on property securing subse¬ 
quently issued bonds, adjustment 
mortgage bonds were not entitled to 
participate in proposed capitalization 
of reorganized railroad on ground 
that they had been unfairly treated 
in subsequent bond issues—Guaran¬ 
ty Trust Co. of New York v. Sea¬ 
board Air Line R Co., D C Va, 53 F 
Supp 672, affirmed, CCjL, Baden¬ 
hausen v. Guaranty Trust Co. of New 
York, 146 F.2d 40, certiorari denied 
65 6.Ct. 440, 323 US. 797, 89 LEd 
636. 

(2) Where, at time of appointing 
receivers In equity reorganization of 
railroad, money held by paying 
agents for payment of coupons on 
adjustment bonds not previously 
presented for payment was turned 
over to receivers, denying holders of 
such bonds any right to such fund 
was not improper or discriminatory! 
although court authorized payment 
of prerfeceivership coupons of other 
mortgages which were to be paid in, 
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part under reorganization plan, in 
view of inferior position of mortgage 
securing adjustment bonds, which 
precluded its participation in reor¬ 
ganization plan —^Blackford v. Pow¬ 
ell, CC.A.Va, 161 F.2d 392, certiorari 
demed 66 SCt. 523, 327 U.S. 778, 90 
LEd 1006. 

94. U.S—^Blackford v. Powell, su- 
[ pra 

95- Ky.—Reed v. Schmidt, 72 S.W. 
367, 115 Ky. 67, 24 Ky.L. 1889, 61 
LR.A. 270. 

61 C J. p 931 note 47. 

96. Me —Somerset R Co. v. Pierce, 
33 A. 772, 88 Me. 86, appeal dis¬ 
missed 19 S Ct. 64. 171 U.S. 641, 43 
L.Ed. 316. 

97. Ky—^Reed v. Schmidt, 72 SW 
367, 116 Ky. 67, 24 KyL. 1889, 61 
LR.A. 270. 

51 C.J. p 931 note 49. 

98. U S —Guaranty Trust Co v 
Missouri Pac. K. Co, D.CMo., 238 
F 812. 

99. U S —Guaranty Trust Co. v. 
Missouri Pac. R. Co, supra. 

L U.S—Crawshay v. Soutter, Wis, 
6 WalL 739, 18 L.Ed. 846. 

2 . U.S.—^Appeal of Columbus, eta, 
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Where the manner of protecting bondholders is a 
matter of judgment, a plan devised in good faith 
and assented to by a majority of the bondholders 
is binding on the others,^ provided it is fair and 
just to the minority bondholders;^ and a minoritj’^ 
bondholder will not be permitted to hold up a fair 
reorganization plan merely as a means for obtaining 
for himself more favorable terms than those given 
by the plan,5 or unless he can show that his legal 
rights wull be impaired by the proposed reorganiza¬ 
tion.® 

Right to mthdraw. A bondholder who has, in ac¬ 
cordance wuth the reorganization agreement, depos¬ 
ited his bonds with the committee may withdraw 
them at any time on becoming dissatisfied with the 
acts of the committee,^ unless he has agreed either 
expressly or by necessary implication not to with- 
draw' his bonds for a stipulated period® or until after 
the preparation of the reorganization plan.® A pro¬ 
vision in the agreement giving the bondholders a 
right to withdraw after the plan has been submitted 
does not prevent a dissatisfied bondholder from with¬ 
drawing from the agreement and recovering his 
bonds before a plan has been prepared, where there 
is no obligation on the committee to prepare any 
such plan.i® 

WTiere, however, an agreement containing such a 
provision requires the committee to prepare a plan of 
reorganization and give notice thereof, the bond¬ 
holder has no power to -withdraw his bonds imtil 
after the plan has been prepared and such notice 
given and, in such a case, if the property is 
foreclosed and the deposited bonds used to purchase 
at the foreclosure sale without notice to the bond¬ 
holder and before submission of a plan of reorgani¬ 
zation to him, the action of the committee, although 
it might not be fraudulent or willfully wrong, 
is not in good faith, and a bondholder deprived of 


his right to withdraw his bonds by such act may sue 
the committee to recover damages sustained there¬ 
by,^2 ^vhich action the bondholder’s measure of 
damages is the value of the bonds at the date of the 
violation of the agreement and, where the bonds 
had no market value for years, such value may be 
approximately established by showing the intrinsic 
value of the property on which they were a first 
lien,!-* and, when so established, the value of plain- 
tifFs bond is the proper proportion of that amount 
not exceeding the face of the bond and the unpaid in- 
terest.15 Nevertheless a bondholder who has de¬ 
posited his bonds subject to the orders of a reor¬ 
ganization committee pending foreclosure is not 
entitled to withdraw them after they have been de¬ 
posited with a court to be used in making payment 
for the property.^® 

Deposit of bonds and acceptance of neza bonds. 
Where the reorganization agreement provides that 
assenting bondholders shall deposit their bonds with 
the committee, a bondholder is bound to deliver his 
bonds to the committee and accept new ones when¬ 
ever requested to do so and, where the provision 
is for such deposit with a designated trust company, 
a deposit of his bonds with the reorganization com¬ 
mittee instead of with the designated depositary en¬ 
titles a bondholder to participate in the reorganiza¬ 
tion, since the depositary is merely the agent of the 
committee,!® The consummation of such a plan by 
the deposit of old bonds and the acceptance of bonds 
of the new company operates as a payment of the 
old bonds,!® since the bondholder thereby surren¬ 
ders all of his rights in respect thereof against the 
old corporation, its property, and the proceeds of the 
sale.2® He has no claim on the proceeds of the 
sale as an unsecured creditor, to the amoimt by 
which the sum realized falls below the amount of 
such bonds.®! 


R. Co, Oluo, 109 F. 177, 4S C.C-Au 
275. 

3- U.S —Fearon v. Bankers' Trust 
Co., Pa,, 238 F. 83, 161 C.aA. 159. 

51 C J. p 932 note 54. 

4L US —Palmer v. Bankers' Trust 
Co., C.CA.C 0 I 0 , 12 P2d 747—Fear- 
on V. Bankers’ Trust Co., Pa., 238 
F. 83, 161 CCA. 159 

Rlsrkts of nonparticirPtlng bondhold¬ 
ers grenerally see infra subdivision 
d of this section. 

B. UJS.—Palmer v. Bankers' Trust 
Co, C-CAuColo., 12 F.2d 747. 

6 ^ N'.T—^Fmery v. New Tor^ eta, 
R. Co, 30 N.T.S 306, 9 Mlsa 310. 

«1 C'J. p 932 note 67. 

Tr US.—Colonial Trust Co. v. Wal¬ 
lace, aaN.T, 183 F. 897. 

61 C.J. p 982 note 63. 


8 . US —Colonial Trust Co. v. Wal¬ 
lace, supra 

9. U.S—Colomal Trust Co. v. Wal¬ 
lace, supra. 

10 . U.S—Colonial Trust Co. v. Wal¬ 
lace, supra, 

51 C J p 932 note 65. 

11- N.T.—Industrial, etc. Trust v. 
Tod, 73 NB. 7, 180 N.T. 215. 

12. NT,—^Industrial, eta. Trust v. 
Tod, supra. 

13. N.Tw—^Xndustzial, eta, TruEft v. 
Tod, supra. 

N.T.—^Industrial, eta. Trust t. 
Tod, soptnu 

15. N.T.—Industrial, eta. Trust v. 
Tod, supra, 

16. ' ty.S.—S, eta. Trust Ca ▼. tT. 
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S., etc, Trust Co, BAn, 250 P. 
377, 162 C,C.A. 447, 

17. US—^Pollitz V Farmers’ L & 
T Co. CCNT, 53 P. 210. 

51 C J. p 932 note 58. 

18. N J.—^Hitchcock V. Midland R. 
Co., 33 NJJBlq. 86, amnned 34 N. 
JBa. 278. 

19. U.S.—Central Trust Co v. Cin¬ 
cinnati, eta, R. Co, O.C.Ohio, 56 F. 
500. 

61 CLJ. p 932 note 60. 

2 a U.S—Appeal of Columbus, etc, 
R. Co, Ohio, 109 F. 177, 48 C,C.A. 
276—Central Trust Co. v. Cincin¬ 
nati, eta, B. Co, C.C.Ohio, 58 P. 
500. 

21 , U.S—Central Trust Co. v. Cin¬ 
cinnati, etc, R. Co, supra. 

SlCXp 932 note 62. 
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c. Oparatioa and Validity of Purcliase 

V/na'e. in pursuance of a recrga •'.zr .'cn sc’''8j‘ne, raP- 
road Dpcperty is purcnased by a -trustea fo*- the bond- 
ho’de'"3, all of the bondholders who were pa-'t es to tre 
schen^s ordinarily are, in e<;uity, the owners of the prop¬ 
erty £0 purcnased as tenants in common. 

Where, in pursuance of a reorganization scheme, 
the railroad property is purchased by a trustee for 
the bondholders, all the bondholders who were par¬ 
ties to the scheme ordinarily are, in equity, the own¬ 
ers of the property so purchased as tenants in com¬ 
mon-- and stockholders in the new corporation with¬ 
out any formal surrender of their bonds,and are 
entitled to relief in a suit by one of them, for him¬ 
self and others similarly situated,-*^ and their com¬ 
munity of right and interest make it permissible in 
such case for all the other beneficiaries to come 
into such suit by intervening petitions 

Bondholders purchasing under such an agree¬ 
ment have the equitable right, after satisfying the 
cost and charges of the litigation and trust, to pay 
the residue of their bid in bonds,^^ but such a bond¬ 
holder has no interest in a note given by the new 
corporation to the trustees in pa 3 ’ment of advances 
made hy them for the actual expenses of the execu¬ 
tion of the trust, and cannot restrain the trustees 
from collecting it.-*^ 

Effect on original trust. Such a purchase does 
not divest the property of the original trust, but the 
purchaser will hold it in trust for the bondholders 
secured by the mortgage or trust deed,2S which trust 
may be enforced a bondholder, even though he 
has failed to pay his share of the costs and expenses 
and his bond has been returned to him by the trus- 
tee.2® The property may be followed hy the bond¬ 
holders into the hands of a purchaser from the trus¬ 
tee with knowledge of the trust,30 and the failure of 
the scheme under which the purchase was made will 
not divest or extinguish the trust 31 The failure 
of some of the cestuis que trust to perform their 


I undertakings vu’th the purchaser will not have ar” 
I tfleet cn the rights of others who comply 
1 their agreement,"- nor vnll their equitable riv-ts 
I be afi'ccred hy the failure of tlie trustee properhr to 
‘ apply assessmenis paid by them.33 

1 Where, on such purchase by the trustee, one cf the 
i bondholders advances the amount of the bid, and has 
the sale confirmed and seeks to avail himself of the 
legal title thus otbained, he will take such title, ^\lth 
all the equitable burdens resting on it, in faver of 
the other bondholders,^^ and, if he sells and convevs 
I the property in fraud of such trust, he vrill be re¬ 
quired to account for the proceeds to the other bend- 
holders,35 However, where, in such a case, the sale 
is made in the interest of all the bondholders, he, 
as one of the bondholders, is entitled to an equitable 
interest proportionate to the number of bonds he 
owns, 36 and if he is compelled to pay more than his 
share of the expense of receiving the title he will be 
entitled to contribution from the other bondholders 3" 

Consideration. Where a new corporation purchas¬ 
es at foreclosure sale the property of a railroad com¬ 
pany, the majority of whose stock it owns, the fact 
that the purchase price paid is inadequate for the 
property is immaterial, in the absence of fraud or 
conspiracy, in a collateral action by a holder of oth¬ 
er securities of the railroad company against the 
purchaser.38 

d. Bights of Nonparticipating Bondholders 

In the absence of statute, a bondholder can claim 
no right to participate in the reorganization of a rail- 
road where he has refused or failed to come Into the 
scheme or has failed to comply with certain conditions 
until after the expiration of the specified time. 

In the absence of statute, a bondholder can claim 
no right to participate in the reorganization of a 
railroad where he has refused or failed to come into 
the scheme33 or has failed to comply with certain 
conditions until after the expiration of the specified 


22 . Hi —^Indiajuu etc, R Co. v. 

Swannell. 41 NE. 989, 167 lU. 616, 
30 L. R A. 290. 

23. US—^Barnes v. Chicagro. etc, R 
Co, Wis.. 7 S Ct. 1043, 122 U S. 1, 
30 1. Ed 1128. 

61 C J p 933 note 74. 

Deposit of bonds see supra subdivi¬ 
sion b of this section 

24. Ill.—Indiana, etc, R. Co v. 

Swannell. 41 NE 989, 157 Ill. 616, 
30 U R.A. 290. 

25i III —^Indiana, etc, B. Co, v. 

Swannell, supra 

26. U S —^Duncan v Mobile, etc, R, 
Co., C.C.Ala., 8 P.Cas No 4,139, 3 
Woods 697. 

27, N.Y.—White V. Wood, 28 NB. 


835, 129 NT. 627—White v. Wood, 
21 N.T.S. 1124, affirmed 37 NE. 
108, 142 N.T. 656. 

28. 111.^—Indiana,, etc, R Co. v 

Swannell, 41 NE 989, 157 Ill. 616, 
30 DR A 290—Cushman v. Bon- 
field, 28 N.E. 937, 139 Ill 219. 

29. Ill —^Indiana, etc., R. Co. v 

Swannell. 41 NE. 989, 167 HI $16, 
30 Li R.A 290. 

51 C J. P 933 note 80. 

30. Ill —Indiana, etc., R. Co. - v, 

Swannell, supra. 

51 C J. p 933 note 81. 

31. Ill—Cushman v. Bonfleld, 28 N. 
BL 937, 139 Ill. 219. 

61 C J. P 933 note 82. 

32. Hl^lndiana# etc., B., Co, v. 
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Swannell, 41 NE 989, 157 IlL 616, 
30 D.IIA. 290—Cushman v Bon- 
field* 28 N.E. 937, 139 Ill 219 

33. Ill.—Cushman v. Bonfleld, su¬ 
pra. 

34. Ill,—Cushman v. Bonfleld, su¬ 
pra. 

35. III.—Cushman v. Bonfleld, su¬ 
pra. 

51 C.X p 933 note 86. 

36. Ill.—Cushman v, Bonfleld, su¬ 
pra. 

37- m.—Cushman v. Bonfleld, su¬ 
pra. 

38. N.T.—Male v. Atchison, eta, B. 
Co, 129 N.B. 458, 230 N.T. 168, 16 
AD.R, 1098. 

39. U.S.—Appeal of Columbus, ete.. 
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time, which would entitle him to participate.^® even 
though he was ignorant of the agreement until after 
the expiration of the time fixed, and in such case his 
only remedy, if any, would be to attach the fore¬ 
closure Where the property is sold under fore¬ 
closure proceedings and the title thereto is vested 
in a trustee who purchases in behalf of the bond¬ 
holders, a nonparticipating bondholder has no in- 
t'^rest in the property,'i- and his only right is to share 
m the proceeds of the sale nor can he be forced 
to come into the new venture, but is eniitied to 
stand on his right to share m the proceeds 

A court of equity will not at the suit of the rail¬ 
road company compel its minority bondholders to 
assent to a reorganization scheme which inures 
solely to the benefit of the stockholders,*^5 as where 
the scheme requires the bondholders to scale their 
bonds, accepting m lieu thereof new bonds for a 
smaller amount ^6 However, where, by virtue of 
statute, a purchase of the road on the application 
of a number of the bondholders inures to the bene¬ 
fit of aJl the bondholders, a nonparticipating bond¬ 
holder has the rights of a tenant in common wdth 
the company formed by the other bondholders to 
the estate and property acquired by the foreclosure, 
subject to the right of the company to the posses¬ 
sion and to receive the income for itself and as 
trustee for such cotenants.^^ Where a decree of 
foreclosure directs pro rata payments in cash, by 
the purchaser, to bondholders who have not elected 
to join in the purchase, they are not entitled to in¬ 


terest on such pajTients during the time of delay 
necessary for determming the amount of the pay¬ 
ment.*^ s 

e. Rights of Other Creditors 

(1) In general 

(2) As between creditors and stock¬ 

holders 

(3) Securities to creditors 
(i) In General 

The r ghts of creditors of a ra Iroad company who 
have assented to a plan of reorganization are governed 
by the terms of the p’an. 

The rights of creditors of a railroad company 
who have assented to a reorganization plan depend 
on the terms thereof.**® Where a court has taken 
possession of the property in a suit brought in be- 
I half of all the unsecured creditors, and authorized 
a transfer thereof to a reorganized company pur¬ 
suant to a plan approved by a large majority of 
the creditors, the nonassenting minority may be re¬ 
quired to accept pajTnent in the same manner as 
the majorny.SO and a nonassenting creditor may be 
enjoined from attempting to enforce his claim 
otherwise than as provided in the decree of reor¬ 
ganization 51 Where the plan of reorganization of¬ 
fered IS insufficient to protect creditors’ rights, the 
court, on an application for confirmation of the fore¬ 
closure sale, may make an order protecting such 
rights.52 


R Co, Ohio, 109 F. 177, 48 CCA 
376—^Wetmore v St Paul, etc, R 
Co , C C Minn , S P. 177. 1 McCrary 
466, 29 P Cas No 17,469. 5 Dill 531 

40. N T —Carpenter v Catlin, 44 
Barb 76, 29 How Pr 423 

61 aj. p 934 note 91. 

41. NT.—^Hoopes V. Corbin, 1 NT. 
St. 212. 

42. Pa.—^Landis y. Western Penn- 
sylvama R Co,, 19 A. 656, 133 Pa 
570. 

43. U.S—^Bound V. South Carolina 
R Co, SC., 78 P. 49, 23 CCA. 636, 

51 C J. p 934 note 94. 

Disposition of proceeds and surplus 
generally see infra S 343. 

44. Me.—Somerset R Co. v. Pierce, 
33 A. 772, 68 Me. 86.. appeal dis¬ 
missed 19 set. 04, 171 US. 641. 
43 LwHd. 316. 

Pa.—^Landis v. Western Pennsyl¬ 
vania R. Co„ 19 A. 666, 183 Pa. 
679. 

45. U S—I>aKe Gt. m. R. Co. v. Zlegr- 
lerv HL, 98 P. 114, 38 OCA. 431, 
certiorari denied 20 BCt. 1028, 177 
U.S. 695, 44 USd. 846. 


46. U S —^Lake St. El. R Co. v Zieg¬ 
ler, supra. 

47. U S —Brooks v. Vermont Cent 
R. Co, CC.Vt., 22 P. 211 

48. U.S—U S, etc. Trust Co v 
Kansas City, etc, R. Co, DC Elan, 
340 F. 521 

51 C.J. P 934 note 1. 

49. US—^Davidson v Mexican Nat 
R Co, C C N.T., 68 P, 663, reversed 
on other grounds 88 F. 1015, 32 C. 
CA 606. 

Liability of new company for debts 
of old company see infra 5 342 b 
Reorganization under Bankruptcy 
Act see Bankruptcy 831-962. 
Right of other creditors under reor¬ 
ganization of corporation general¬ 
ly see Corporations § 1583. 

50. US —^Phipps V. Chicago, etc., R 
Co. aCA-Mo., 284 P. 846, 28 A.L 
R 1184, error dismissed 43 8.Ct. 
701, 262 pS. 762, 67 JUBd. 1221. 

CSoanpromlse of oMms 
In receivership proceeding where¬ 
in plan for reorganization of railway 
company was proposed, proposed 
plan compromising claims of unse¬ 
cured general creditors on basis of 
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cash payment eaual to a certain per 
cent of principal amount of respec¬ 
tive claims was fair and equitable to 
unsecured creditors, without making 
any provision for an exchange of 
new securities in satisfaction of 
claims of unsecured creditors, In 
view of hnding that railway compa¬ 
ny was hopelessly insolvent and un¬ 
able to pay its secured indebtedness, 
thus lea\iDg no equity in insolvent's 
estate for benefit of unsecured gen¬ 
eral creditors, and, where offer had 
been accepted by all but a few of the 
creditors, offer would be ordered con¬ 
tinued in effect for acceptance by 
those few creditors who had thereto¬ 
fore declined acceptance or who had 
failed to respond to offer—Chase 
Nat. Bank of City of New* Tork v. 
Wabash Ry. Co., DC.Mo., 48 F.Supp. 
359. 

51- U S,—^Phipps T. Chicago, etc., R. 

Co., C-CAMo., 284 P. 945, 28 A. 

LR 1184, error dismissed 43 S Ct. 

781, 282 U.S 762, 67 L.Ed. 1221. 

58. U.S—Trustees Corp v. Kansas 

Gity, etc., R Co, C,C.A.Kan., 18 P. 

2d 765. 

61 C.J. P 834 note 7. 
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Where the proceedings and reorganization are 
had without notice to unsecured creditors and in 
fraud of their rights,53 as where the railroad prop¬ 
erty IS acquired for less than its value by the new 
compan 3 % in which the old stockholders continue as 
stockholders,such creditors are not bound there¬ 
by, and may sue in equity to have the transfer of 
the property set aside^s and to have the court formu¬ 
late a new and just plan of reorganization, pro¬ 
vided they offer to abide by such plan.56 So also a 
nonassentiiig, unsecured creditor is not bound by a 
decree on reorganization which does not protect 
his rights,57 as where he is offered, as security, 
stock, the issuance of which has not been approved 
by the state public utility commission as required 
by la\v;58 nor in such a case is he estopped to assert 
his claim against the property by reason of an un¬ 
fruitful discussion of a settlement between his at¬ 
torney and officers of the reorganized company®® 

One having a claim for damages for breach of 
contract by the old company is entitled to all the 
rights of an unsecured creditor on the reorganiza¬ 
tion 60 Where claims against the company are pur¬ 
chased by the committee, the fact that a larger 
amount or per cent is paid to some creditors than 
to others is immaterial as to the rights under the 
reorganization plan of creditors whose claims were 
not purchased-®^ 

Against committee- WTiere at a foreclosure sale 
a reorganization committee is the highest bidder and 
the sale to it is confirmed, but it fails to make good 
its bid and the property is resold for a smaller 
amount, the general creditors, if they would be bene¬ 
fited thereby, may compel such committee to make 
good the difference.®® 

Against trust fund. Where the reorganization 
agreement places funds in the hands of the new com¬ 
pany for the payment of imsecured creditors of the 


old company, who have not participated in or ac¬ 
cepted the plan, it constitutes such funds a trust 
fund for such purposes,®® and such a creditor may 
maintain an independent suit against the new com¬ 
pany in the nature of a creditor’s bill,®*^ and need not 
go into the court under the decree of which the 
reorganization was effected.®® 

Person furnishing money for reconstivcfion. 
Where the mortgage bondholders decline to receive 
the new bonds because they do not comply with 
the reorganization contract, a person, -who has fur¬ 
nished the money for the reconstruction of the road 
in reliance for security on the performance of the 
contract, is entitled to equitable relief for specific 
performance of the contract, the cancellation of un¬ 
issued bonds, and an injunction restraining the com¬ 
pany from issuing any other bonds without the con¬ 
sent of all the bondholders.®® 

(2) As between Creditors and Stockholders 

A plan of reorganization of an insolvent railroad 
company agreed to by the bondholders and stockholders 
IS not binding on unsecured creditors where it fails to 
recognize and protect their prior rights against all of 
the property involved over the rights of the stockholders. 

In accordance with the general rule that, as be¬ 
tween creditors and stockholders, the propertt' of an 
insolvent corporation is first appropriated to the pay¬ 
ment of its creditors, a plan of reorganization of 
an insolvent railroad company between the bond¬ 
holders and stockholders in order to bind a credi¬ 
tor must recognize and adequately protect the pri¬ 
or rights of unsecured creditors against all the 
property involved, over those of the stockholders,®"^ 
and a plan of reorganization which recognizes and 
preserves the interest of the stockholders at the 
expense of the rights of such creditors is invalid 
as to nonassenting creditors and does not defeat 
their rights,®® even though the existence of such 
creditors was unknown at the time of the reorgani- 


53. Mich.—Wabash R Co v. Mar¬ 
shall, 195 N.W 134, 224 Mich. 593. 

64. U S.—^Northern Pac. R. Co v. 
Boyd. Wash. 33 S CL 654. 228 U S. 
482. 57 liSd 931. 

Mich—Wabash R. Oo. Marshall, 
195 N.W. 134, 224 Mich. 593. 

B5. XJ.S—^SL liouis, etc, R. Co. v. 
Bes Moines, etc, R. Co., C.C.Iowaf 
101 F. 632. 

56. U.S—^Paton v. Northern Pac R. 

Co, CCWis.. 85 P. 838. 

61 ax p 934 note 11. 

67- Mich.—Wabash R. Co. v. Mar¬ 
shall, 195 N.W. 134, 224 Mich. 693 

53. Mich.—^Wabash R. Co. v. Mar¬ 
shall, supra. 

Necessity of public utility commis¬ 


sion's approval of issuance of 
stock see Public Utilities § 43 

59- Mich.—^Wabash R. Co. v. Mar¬ 
shall. supra. 

63. U S,—'Kansas City Terminal R 
Co V. Central Umon Trust Co. C 
G.A.MO, 28 P2d 177, certiorari de¬ 
nied 49 set. 179, 278 US. 656, 73 
LEd. 564. 

61- U.S—^North American Co. v. St 
Louis, etc., R. Co. D.CMo.. 28 P 
2d 174. affirmed. aC.A., Kansas 
City Terminal R. Co. v. Central 
Union Trust Co, 28 P2d 177, cer¬ 
tiorari denied 49 SCL 179, 278 U.S. 
656, 73 L Ed. 564. 

63, U.S.—Central Trust Co v. Cin¬ 
cinnati, etc,, R. Co., aaOhio, 58 
P. 50Q. 


63. Mich—Wabash R Co v Mar¬ 
shall, 195 N.W. 134. 224 Mich 593. 

64- Mich—Wabash R. Co v. Mar¬ 
shall, supra. 

65- Mich.—Wabash R. Co. v. Mar¬ 
shall, supra. 

66 . Mich—^Dester v. Ross, 48 NW 
530, 85 MicB. 870. 

67. U.S—^Temmer v. Denver Tram¬ 
way Co.. aCA.CoIo. 18 F.2d 226. 

51 C.J. p 935 note 22. 

Priorities as between stockholders 
and creditors generally see Corpo¬ 
rations § 1560. 

68 . U.S.—^Kansas City Terminal R. 
Co V. Central Union Trust Co., 
Mo, 46 S.CL 649, 271 U-S. 445, 70 
LuEd. 1028. 

51 ax p 935 note 24. 


872 



74 C.J.S. 


RAILROADS 


§ 340 


zation,®® and whether the reorganization is made 
by contract or at private sale or constiminated by 
a master’s deed under a consent decree How¬ 
ever, this principle does not apply where title to 
the property of the original company is acquired by 
purchase on a foreclosure sale, with no agreement 
or understanding that those interested in the orig¬ 
inal company are to be benefited directly or indirect¬ 
ly by the reorganization.'^^ 

Fairness of plan as to creditors. The preserva¬ 
tion of creditors’ rights is a practical matter, 
and what constitutes the requisite priority of treat¬ 
ment and fairness of plan depend on the circum¬ 
stances and necessities of the particular situauon,^^ 
including the amount or character of the insolvent 
company’s outstanding securities, the amount of the 
unsecured indebtedness, the probable value of the 
equity m its property beyond secured debts, and the 
amount of money deemed necessary to insure suc¬ 
cessful operation of the new company,and can 
be questioned only by a creditor 

In view of these principles, generally speaking 
any plan is fair and binding on a creditor which 
fairly adjudges and secures to him his just and 
equitable share of the property of the old com¬ 
pany,'^® and under which the rights of creditors and 
stockholders conform to existing practical neces¬ 
sities in such manner as least to disturb the legal 
priority of the creditors and creditors who de¬ 
cline a fair offer based on such principles cannot 
thereafter attack a reorganization as failing to 
recognize their rights.*^® This does not make it nec¬ 
essary al^ways to pay or offer payment to unsecured 
creditors in cash before stockholders may retain any 
interest in the reorganized company,•'^9 but, when 


f necessary, they may be protected through other 
arrangements which distinctly recognize their equi¬ 
table rights to be preferred to stockholders against 
the full value of all properly belonging to the com¬ 
pany and which afford each of them the fair op¬ 
portunity, measured by the existing circumstances, 
to avail himself of this right.®® 

A plan otherwise fair and valid as to creditors 
is not rendered invalid by a profusion therein that 
disputed claims of creditors may be litigated 
and the mere fact that the plan gives stockholders 
an interest in the new organization on agreed terms, 
without including general creditors, or tendering 
them an opportunity to join therein, does not render 
it invalid,®^ unless the scheme is one to give to 
stockholders that which should go to creditors®® 
or is one to defraud creditors 

Alternative offers. If a creditor has a free choice 
of tw’o or more orders under a reorganization plan 
and either is fair, he cannot complain even if the 
other or others be patently unfair.®® 

(3) Securities to Creditors 

Where the property of a railroad company Is In the 
possession of a court, it is within its power and discre> 
tion, in decreeing a reorganization, to adjudge and secure 
unsecured creditors* interest or shares to them, in the 
stock, bonds, or other securities of the reorganized com¬ 
pany. 

Where the property of a railroad company is 
in the possession of a court, it is within its power 
and judicial discretion, in decreeing a reorganiza¬ 
tion, to adjudge and secure unsecured creditors’ in¬ 
terest or shares to them, in the stock, bonds, or oth¬ 
er securities of the reorganized company,®® even 


69- us —^Northern Pac. R Co v 
Boyd. Wash, 33 S Ct 654, 228 US 
482, 67 L Ed 931. 

70. US —^Northern Pac. R. Co v 
Boyd, supra. 

51 O J. p 935 uotG 2S. 

71. N.T —Male v. Atchison, etc, R 
Co, 129 NB 458, 230 NT. 158, 16 
A.L K. 1098. 

72- U S —Kansas City Terminal R 
Co. V. Central Union Trust Co, C 
CA.II 0 , 28 P.2d 177, certioran de¬ 
nied 49 S.Ct. 179, 278 U.S. 656, 73 
LrEd 564. 

73- U.S—Kansas City Temunal B. 

Co. V. Central Union Trust Co, su¬ 
pra. • 

61CJ. p936 note 29. 

74. U.S.—^Kansas City Terminal R. 
Co. V. Central Union Trust Co , 
supra. 

51 C.J. P 936 note 80. 

75- U.S— K a nsas dty Terminal R. 


Co. V. Central Union Trust Co, su¬ 
pra 

76. Mich.—^Wabash R Co. v. Mar¬ 
shall, 196 NW 134. 224 Mich. 593 

51 C J p 936 note Sl^A. 

77. US —^Kansas City Terminal R- 
Co V. Central Union Trust Co., C C, 
A Mo, 28 F 2d 177, certiorari de¬ 
nied 49 set. 179, 278 U.S. 665, 73 
Li Ed 564 

78. US —Kansas City Terminal R. 

Co. V. Central Union Trust Co , 

Mo, 46 set 649, 271 U.S. 445, 70 
L..Ed 1028. 

79. US,—^Kansas City Terminal K. 

Co. V. Central Union Trust Co, 

Mo, 46 set. 549, 271 U.S 445, 70 
L..Ed 1028- 

51 C.J p 936 note 34. 

80w UjS.—K ansas City Terminal R. 
Co. V. Central Union Trust Co., 

Mo., 46 set. 549, 271 U.S 445, 70 
LiJEId. 1028—Paton v. Northern 

Pac. B. Go, C.aWl8, 85 P. 838. 
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81. U.S—^North American Co v. St. 
Liouis, etc, R Co, D C Mo. 28 P 2d 
174, affirmed, CC*U, Kansas City 
Terminal R. Co v. Central Union 
Trust Co., 28 P.2d 177, certiOran 
denied 49 SCt 179, 27S US 655, 
73 LiEd. 564 

82- US —^Paton v. Northern Pac. R. 

Co, C aWis., 85 F 838. 

51 C J. p 936 note 37 
83. U.S—^Paton v. Northern Pac. R. 
Co, supra 

84- US —^Paton V. Northern Pac. R 
Co, supra- 

85- U.S—^Kansas City Terminal R. 
Co. V Central Union Trust Co, C. 
C.AMo, 28 P.2d 177, certioran de¬ 
nied 49 S.Ct. 179, 278 U.S. 655, 73 
UESd 564. 

86 . U.S.—Northern Pac. R Co. v. 
Boyd, Wash., S3 S.CL 554. 228 U, 
a 482. 67 U.Bd. 9S1-—Phipps v. 
Chicago, eta, R Co, CCAMo, 
284 F. 945, 28 A.L 1 .R. 1184, error 
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though they do not assent to such reorganization.®* 
Where the reorganization plan provides for the 
distribution of securities to the general creditors, 
it is not necessary that the securities so oiTered shall 
be superior in rank or grade to those which the 
stockholders ma^' obtain,®® but it will be sumcient 
to ofier the creditors securities of the same grade 
as those given to stockholders, but of different 
amounts, where under the circumstances that is all 
that may reasonably be expected.®® 

If assessments are demanded, they must be ad¬ 
justed to the purpose of according to the creditor 
hts full right of priority against the corporate as¬ 
sets, as far as possible in the existing arcumstanc- 
es.®® A plan by which general creditors are given 
preferred stock and former stockholders are given 
common stock is not necessarily unfair or unduly 
preferential.®! 

§ 341. - Rights of Stockholders 

A foreclosure sale of railroad property and a reor. 
ganization extinguishes all of the r*ghts of the stock¬ 
holders of the old company except as may be secured 
to them by statute or by the decree of foreclosure or 
reorganization agreement. 

In the absence of a statute to the contrary, the 
effect of a foreclosure sale of railroad property 
and reorganization, unless impeached for fraud, 
IS to extinguish all the rights of the stockholders 
of the old company,®® and thereafter they have 
such rights only in the reorganized company as are 


secured to them by the decree of foreclosure or re¬ 
organization agreement®® or by the governing stat¬ 
utes,®"* as where the statute gives them the right to 
assent to the reorganization under foreclosure with¬ 
in a specified time.®^ 

Where the plan of reorganization is net pro¬ 
hibited by law, a stockholder who takes part there¬ 
in is estopped, in the absence of fraud, to attack 
the reorganization as ultra vires,®® and this rule 
also applies to a purchaser from such stockholder.®7 

Stockholders not parties to agreement Where, 
under the terms of a reorganization agreement en¬ 
tered into by the bondholders, without the stock¬ 
holders being parties thereto, the stockholders in 
the old company are given the opportimity of ac¬ 
quiring stock in the new company on certain con¬ 
ditions and within a specified time, any privilege of 
a stockholder m the old company to exchange his 
stock for stock m the new company does not anse 
from his original rights as a stockholder, but de¬ 
pends wholly on the provisions of the reorganiza¬ 
tion agreement under which he is merely a benefi¬ 
ciary,®® and he must accept or reject the plan as a 
whole®® If he refuses or fails to come into the 
reorganization, or to comply with the conditions 
within the time specified, he forfeits his rights 
thereunder,! and may not thereafter demand a 
transfer of new stock on payment of the specified 
amount® or maintain a suit for the modification of 
the plan® Even though he had no notice, he is 


dismissed 43 S Ct. 701, 262 US 
7C2, 67 LiBd 1221. 

Wbiere assets are IXLsnfflolexLt to 
satisfy secured creditors in eotuity 
proceediniT for reorgranization, the 
unsecured creditors are not entitled 
to beneficial participation in the new 
securities.—Guaranty Trust Co. of 
New York v. Seaboard Air Lane R 
Co. DCVa, 63 P.Supp 672, affirmed 
Badenhausen v. Guaranty Trust Co 
of New York. 145 F.2d 40, certiorari 
denied 65 aCt. 440, 323 U-S. 797, 89 
liBd. 636. 

a?- us—^Phipps V. Chicagro, etc.T'i^ 
Co. CC.A.MO. 284 F. 945, 28 ALr. 
R. 1184, error dismissed 43 S Ct 
701, 262 U.S. 762. 67 L,.Ed. 1221. 

88 . US.—^Kansas City Terminal R" 
Co. V Central Union Trust Co, 
Mo.. 46 act 549, 271 U.6. 445, 70 L 
Bd 1028 

89. U.S—Kansas City Terminal H 
Co. V. Central Union Trust Co., su¬ 
pra. 

51 CJ, p 936 note 44 

90. U.a —^Walsh Tie, etc, Co. v 
Missouri Pac. R. Co, CCA Mo., 
280> F. 38, certiorari denied 48 S 
Ct. 1S4, 260 UJ3. 743, 67 L Ed. 491. . 


91. U S.—^Kansas City Terminal R 
Co. V. Central Umoii Trust Co, 
Mo. 46 S.Ct. 649, 271 US. 445, 70 
LBd. 1028. 

98. U.S —Guaranty Trust Co of 
New York v. Seaboard Air Uine R 
Co., U.C.Va, 63 F Supp. 672, af¬ 
firmed. CCA, Badenhausen v 
Guaranty Trust Co of New York, 
145 F 2d 40, certiorari denied 65 S. 
Ct 440, 323 US. 797, 89 L..Bd. 636. 
51 C J, p 937 note 48. 

Reorganization of railroads under 
Bankruptcy Act see Bankruptcy §§ 
881-962. 

Rights of stockholders under reor¬ 
ganization of corporation general¬ 
ly see Corporations § 1586. 

93, N.Y,—Thornton v. Wabash R 
Co, 81 N Y. 462. 

51 C J. p 937 note 49. 

Bight to purchase new stock 

In receivership proceeding where¬ 
in plan for reorganization of rail¬ 
way company was proposed, pro¬ 
posed plan which accorded stock¬ 
holders of old company primary 
right to purchase new common stock 
of rebrganized company in order of 
their respective priorities was not 
unfair or inequitable to stockholders 

874 


by reason that it failed to contain 
any provision for exchange of out¬ 
standing stock of old company for 
securities to be issued by reorgan¬ 
ized company—Chase Nat Bank of 
City of New York v. Wabash Ry Co, 
D.C Mo.. 40 P Supp S59. 

94L N.Y.—^Vatable v. New York, etc, 
R Co., 96 N Y. 49 

95. N.Y—Vatable v. New York, etc.. 
R. Co., supra. 

51 C J. p 937 note 51. 

96. NY—Hollins v. St. Paul, etc., 
R Co., 9 N.YS 909. 

97. NT,—Hollins v. St. Paul, etc, 

R. Co., supra. 

98- N.Y.—Dow V. Iowa Cent. R. Co., 
39 NE. 398, 144 N.Y. 426- 

99- N.Y.—Miller v Dodge, 69 N.Y. 

S. 1070. 28 Misc. 640. 

51 CJr. p 937 note 65. 

1 . N.Y.—^Dow V. Iowa Cent. R. Co., 
89 N.B. 398, 144 NY 426. 

61 aJ p 937 note 56 

8 . N.Y,—Dow V. Iowa Cent. R. Co, 
supra. 

3 . N.Y—Miller v. Dodge, 59 N.T.S. 
1076, 28 Misa 640. 
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:: 3 r entitled to dan^a^es for the refusal to e*ve h:a: 
new stack for h*s c'd after such t.me,** sr:ce, if 
the foreclosure sale and reorganization are va":J, ; 
all his legal rights are cut and, if they are in- i 
valid, his right to attack the plan is not aiYected ' 
by an arrangement to which he is not a party.c . 

Under such a reorganization a holder of common j 
stock in the original company, v.'ho pa: s an in- . 
stal’ment of the assessments on ris si'jck but fails, | 
with full knowledge of the fac.s, to pa:’ the remain- ' 
ing installments when the 3 ’ fad cue, kses the priv- ; 
ilege to exchange his stock/ and no right of rt- i 
dempcion rem*ains in him,® and the stock to v.hich | 
he would otherwise be entitled is held subject to j 
the rights of the other benenciaries named in the 1 
reorganization agreement.^ A parchaser from such j 
stockholder, after such default and after the rights I 
of the other beneSciarics have intervened, who pur¬ 
chases for a nominal consideration and wnth knowl¬ 
edge of the situation, has no rights other than those 
of his transferor, and is not entitled in law or m 
equity to compel an exchange of his stock on a 
tender of the unpaid installments and mterestJ^ 

Reorgani::aiion by stockholders Where a reor¬ 
ganization effected by a majonty of the stockholders 
is unfair or oppressrv’e, a nonparticipating minority 
stockholder may, in equity, enforce his rights with 
respect to the property of the old company in the 
hands of the new company,or he may require the 
majority stockholders to account as trustees-^^ 

§ 342. - Rights and Liabilities of Reor¬ 

ganized Company 

a. In general 

b. Liability for debts and obligations of 

old company 


a. In General 

A r;c»' 52 ':ized ra*!road cempany afte** a sale on fore- 
clscure ore succeeds to all the nghts, franchises, 

and priv^^cges of the cld coTipany, 

In accordance with the rmes which govern the 
rights, powers, prepertj’. and habikties of a reor- 
c’au.'i-i corporation in general, a new cr reorgan¬ 
ized railroad company after a sale on foreclosure 
iucceeds to all the rights, franchises, and privileg¬ 
es of the o’d company!- except such as were grant¬ 
ed to the latter company hy a special statute,!^ 

c.'zi gz^oerab} trdres the corporate capacity of the 
compam against which the foreclosure pioccodings 
were conihjcted^s and is hound to exercise the fran¬ 
chises or Its przijcessor 

The new cempany may be subject to statutory 
regulations enacted subsequent to the giving of the 
foreclosed mortgage, but prior to the reorganiza¬ 
tion.!" 

Property, The new company succeeds to all the 
property and assets of the old coni;i-any!-8 except 
such as were net co\ered by the mortgage under 
which the road was so’d.!^ and may issue bonds 
for the property bought-^ Where the new com¬ 
pany has come by the property fraudulently, it can¬ 
not, when deprived of its possession, recover for 
repairs or improvements or for encumbrances paid 
by it while in possession.-! 

Xccessity for transfer. It has been held that, 
where, under the statutes, the reorganized company 
IS a new corporation as to the ownership of prop¬ 
erty sold on the foreclosure, the property pur¬ 
chased must be transferred to it.-^ On the other 
hand, it has been held that, where the statute pro¬ 
vides that the new corporation, formed by the pur¬ 
chaser and h:s assoaates, shall have all the powers 
conferred by law’ on private corporations and the 


4. XT —Thornton v. Wabash R 
Co., 81 N T 462 

5- NT—Thornton v. Wabash R 
Co, supra. 

Sm NT —^Thornton v. Wabash R 
Co, supra. 

7. N.T.—^Dow V. Iowa Cent. R. Co, 
39 NB- 398. 144 NT 426. 

8 . NT—^Dow V. Iowa Cent. B. Co, 
supra. 

9. NT.—Dow V. Iowa Cent. R. Co., 
supra. 

10. N.T.—^Dow V. Iowa Cent. R. Co, 
supra. 

11 . U.S—^Bogart v. Southern Pac 
Co.. D.C.N.T.. 226 F. 600. affirmed 
244 F. 61, 156 CCJL 489. modified 
on other grounds 39 SCt. 633, 250 
US. 483, 63 LBd. 1099. 

la. U.S—Southern Pac. Oow v. Bo- 


gert, NT, 39 S Ct. 533, 260 U.S. 
483, eSDBd 1099. 

13. N.T —^Paige v. Schenectady R. 

Co. 70 NE 213, 178 N.T. 102. 

61 C J. p 937 note 70. 

Reorganization of railroads under 
Bankruptcy Act see Bankruptcy 
§§ 881-962. 

Rights and liabilities of reorgamzed 
corporation generally see Corpo¬ 
rations §§ 1590-1593. 

14* Ark.—Dow v. Beidelman, 6 S. 

W. 297, 49 Ark. 325. 

Rights of purchaser on foreclosure 
as to corporate capacity, f^nchis- 
es, and powers of original compa¬ 
ny generally see supra S 329. 

15- La.—^Vicksburg, etc., R. Co. v. 
Elmore, 15 So. 701, 45 La.Ann, 
1237. 

16. N.T—^Paige v Schenectady H. 
Co., 70 NJE 213, 178 N.T. 102. 
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17. Mich —^Railroad Comr. v Grand 
Rapids, etc, R Co, 89 NW. 967, 
130 Mich 248, affirmed 24 SCt 310, 
193 U.S 17, IS L Ed 598. 

61 C J. p 938 note 74. 

la Mass —Gray v. Massachusetts 
Cent. R Co, 50 N.E. 549, 171 Mass 
116. 

61 CJ p 938 note 76. 

Bondiiolders as owners in eQUity see 
supra § 340 a 

la Del—■Wilming:ton,«etc., R. Co v. 
Downward, 14 A- 720- 

20. Tex—^Thayer v. Wathen, 44 S. 
W. 906, 17 Tex.CivJlpp. 382. 

21 . U.S.—^MHwankee, etc., R. Cow v. 
Soutter, Wis, IS WaU. 517, 20 L. 
Ed. 543. 

22 . N.T.—Frank v. New Tori; etc, 
R Co, 25 N.E. 332, 122 N.T. 197. 

.5l€LJ.p9S2ziorte8«. 
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property’ be subject to the same liabilities m the 
hands of the new corporation as in the hands of the 
purchaser, the new corporation becomes the owner 
of the property held by its organizers on the 
filing of Its charter,-3 wnthout any conveyance from 
them,24 and that such ownership is not affected by 
the fact that the corporation was organized for 
the purpose of raising money on bonds which failed 
of realization, since as soon as organized a cor¬ 
poration acquires a legal existence, owes duties 
fixed by law, and is no longer subject to the vnll of 

the organizer.25 

T). Liability for Debts and Obligations of Old 
Compa33y 

A reorganized railroad company ordinarily is not 
bound by the debts or obligations of the old company 
unless liability is assumed by the new company or is 
imposed by statute or by the decree of foreclosure and 
sale. 

In accordance with the general rule, a reorgan¬ 
ized or new railroad company ordinarily is not 
bound by the debts or obligations of the old com- 
pany26 except where the new company has ei¬ 
ther in express terms or by reasonable implication 
assumed such debts and obligations,27 or where this 
liability is imposed by the statute under which the 
reorganization takes place,28 or by the decree of 
foreclosure and sale,2^ and except where the cir¬ 
cumstances are such as to warrant the conclusion 
that the new company is not a special and distinct 
company but merely a continuation of the old com¬ 
pany, and hence the same person in Iaw.20 

The new company, however, takes the property 
subject to the statutory and common-law duties of 
the old company to the public,such as the duty to 
maintain general oflSces, machine shops, etc., at the 
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I place where the old company had contracted to 
. keep them 22 The new company also is lidhle to 
account for the railroad property to a holder of 
bonds of the old company who has not come into 
the reorganizat;on,23 but it is not liable for the 
operation of the road during the time interv’ening 
between the purchase and its organization unless 
Its possession during that time is affirmatively 

shown.84 

As tn^t fund. Since the creditors of the old 
company are entitled to look to its property and 
assets for the payment of their debts, such property 
and assets remain liable in the hands of the new 
company for the debts of the old company, as to 
such claims as constitute a paramount lien there- 
on,25 or where the circumstances are such as to 
render the transaction a diversion of corporate 
property as a trust fund, in fraud of unsecured 
creditors;®6 and mere assent to a plan of reorgan¬ 
ization does not bar a creditor from enforcing his 
claim against the new company where the reor¬ 
ganization agreement to which he has assented does 
not indicate that stockholders were to be preferred 
over creditors, as was in fact done,®7 provided he 
is not barred by laches.®® 

Unauthorised contracts. In the absence of rati¬ 
fication, the new company is not liable for unau¬ 
thorized contracts of the reorganization commit¬ 
tee.®® 

§ 343. Disposition of Proceeds and Surplus 

The proceeds of a foreclosure sale of railroad prop¬ 
erty ordinarily are distributed according to the general 
rules governing the distribution of proceeds of foreclo¬ 
sure sales 

The general rules which govern the distribution 
of the proceeds of foreclosure sales ordinarily gov- 


33. Tex.—^Texas Southern R Co. v 
Harle, 105 S W, 1107, 101 Tex. 170. 

a€, Tex.—^Texa^ Southern R, Co. v. 

Harle, supra 
51 C J. p 938 note 82. 

SS. Tex—Texas Southern R Co v. 
Harle, supra 

36. U S.—^Hoard v. OhesapeaJte, etc., 
R. Co, WVa, 8 set. 74, 123 U.S 
222, 37 LEd. 130 
51 C J. p 938 ngte 86. 

Liiability for debts and obligratlons 
of old corporation generally see 
Corporations S 1593. 

Rights and liabilities of purchasers 
on foreclosure in general, 

Eor indebtedness, securities, liens, 
and mortgages see supra § 335 
On contracts of old company see 
supra § 332. 

37- Tex.—Hissouri-Kansas-Texas R. 


r Co. of Texas v. Pluto, 15S S.W.2d 
265, 138 Tex 1. 

61 C J. P 938 note 87. 

! 28- Ta—^Norfolk, etc, R Co. v. Car- 
roll County, 65 SB. 531, 110 Va. 
96. 

51 C J. p 938 note 88. 

29. US —Chicago, etc, R. Co v. 
Farmers' K & T Co, aC.Ga., 79 
P. 168. 

51 C.J. p 939 note 89. 

30- Va.—^Wilson v Chesapeake, etc, 
R. Co., 21 Gratt. 654, 62 Va 664. 

31. Tex.—Internationfd, etc, R. Co 
V. Anderson County, 166 S.W. 499, 
106 Tex. 60. 

32. Tex—^International, etc.. R Co 
V. Anderson County, supra. 

61 C.jr. p 939 note 92. 

33- U.S.—^Brooks v. Vermont Cent. 
R. Co., C.avt., 22 P. 211. 
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34. Pa —^Pittsburgh, etc., R. Co v- 
Plerst, 96 Pa 144. 

35. US—Western Div. Western 

Horth Carolina R. Co. v. Drew, C- 
CPla, 29 P.Cas No.17.434, 3 Woods 
691, affirmed 103 U.S. 118, 26 LEd. 
327. 

51 C J. p 939 note 96. 

Rights of creditors see supra § 340 a 

36. U.S.—^Kansas City Southern R. 
Co. v. Guardian Trust Co., Mo, 36 
set 334, 240 U.S. 166, 60 LEd. 
679. 

61 C.J. p 939 note 97. 

37- U S —^Kansas City Southern R. 
Co. V Guardian Trust Co., supra. 

38. U S.—EAnsas City Southern R. 
Co. V. Guardian Trust Co., supra. 

61 CT. P 939 note 99. 

39. Pa—Weil v. Northwestern 

Pennsylvania R. Co, 101 A. 312, 
267 Pa 88. 

51 O.J* P 939 note 1. 
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ern the distribution of the proceeds of a forecio- [ 
sure sale of railroad property.'*^^ In accordance 
with such rules, ordinarily the proceeds should be j 
distributed first to the pajTiient of all proper costs | 
and expenses attendant on the foreclosure proceed- ’ 
mgs and sale,^^ then to the paj-ment of any claims i 
allowed by the court or by statute as superior to the i 
lien of the mortgage or lien foreclosed, ^2 and then { 
to the foreclosed mortgage debt, *^3 and the sur¬ 
plus, if any, to other lienors or creditors accord¬ 
ing to their legal priorities,and after them to 
the mortgagor's The fact that a railroad extend- i 
ing into different states cannot be sold on execu¬ 
tion at law and can be reached only by proceedings 
in equity does not render the proceeds of such a [ 
road vrhen sold under foreclosure equitable as¬ 
sets which can be administered irrespective of legal 
priority. 

In administering the property* in a foreclosure | 
suit, a court of equity, in its distribution of the 
surplus income, may prefer unpaid claims for cur¬ 
rent operating expenses to the claims of bondhold¬ 
ers secured by a prior mortgage;^*^ and may or¬ 
der that as much of the proceeds as is necessary to 
pay claimants then before the court shall be used 
for that purpose, and that the remainder be paid 
out according to the foreclosure decree.'^s Where, 


in a suit by a junior lienor to foreclose a mortgage 
of all the lands, franchises, and property of the 
railroad, a prior mortgagee of part of the lands 
intervenes, such mortgagee is not entitled to have 
the amount of his mortgage paid out of the funds 
in the hands of the receiver or oat of the proceeds 
of a sale made pursuant to the decree of foreclo¬ 
sure, subject to such mortgage, since such sale pass¬ 
es onlj: the equity of redemption.'*^ 

Petsons cuntlcd to pariicipJtc, The general rules 
apply with respect to the persons entitled to partici¬ 
pate in the distnbution.50 Where the pro rata 
amount due on each bond has been calculated and 
IS set apart, undistributed funds allocated to bonds 
which have not been turned in and owned by per¬ 
sons unknown may not be distributed to other 
bondholders who had appeared and received their 
pro rata shares,5*- and where the railroad is sold 
to bondholders, who receive the property in satis¬ 
faction of their bonds, the participating bondhold¬ 
ers and other bondholders, who have presented their 
bonds and received moneys apportioned to them, 
are not entitled to share in accumulated interest on 
moneys apportioned to nonparticipating bondhold¬ 
ers who have not presented bonds for pa>-ment of 
their proportionate share.52 Further, the assignee 
of the purchaser at the foreclosure sale, or his trus- 


40. TJS—^Finance Co of Pennsyl¬ 
vania y. Cliarleston, C. & C. R Go, 
62 P. 305, 10 CCA. 333. 

51 C J. P 939 note 4, 

■Distribution of proceeds and surplus 
Corporate mortgages generally see 
Corporations § 1211. 

Mechanics' hens generally see Me¬ 
chanics' Liens § 348. 

Mortgages generally see Mortgag¬ 
es §§ 792-802 

Priorities of liens, mortgages, and 
other claims see supra §§ 296-307 
Reorganization of railroad compa¬ 
nies: 

Generally see supra 339-342. 
Under Bankruptcy Act see Bank¬ 
ruptcy §§ 881-962. 

4L U.S.—Farmers' L & T. Co. v 
Stuttgart, etc, R. Co, C C Ark., 
106 F, 666. 

42. U.S—^Farmers' L & T Co. v 
Stuttgart, etc, R Co, supra. 

51 G J. p 939 note 6. 

Money advaxioed for taxes 
■Where deed of trust provides that 
mortgagor shall pay the taxes, a 
creditor secured by the trust deed 
may, as a mortgagee^ pay such tax¬ 
es where the mortgagor fails to pay 
them, and in such case he will, as to 
the taxes so paid, have a prior lien 
in equity on the mortgaged premises 
or on the fund arising from their 
sale on foreclosure.—^Humphreys v. 
AUen. 100 lit Slh 


43. Or—Security Sav, etc, Co. v. 
Goble, etc, R Co, 75 P 697, 44 Or. 
3 TO 

51 G J p 939 note 7. 

44. U S.—Guaranty Trust Co of 
New Tork v. Pacific & I N. Ry, 
Co , D C Idaho, 17 F Supp. 646 

61 C J p 940 note 8. 

Priorities generally see supra S§ 295— 
307. 

Claim of United States, based on 
fine imposed on railroad, against 
funds in possession of trustee de¬ 
rived from sale of mortgaged prop¬ 
erty, was subordinate to claims of 
mortgage bondholders, where mort¬ 
gage was executed before imposition 
of fine—Guaranty Trust Co of New 
Tork V Pacific & I N Ry. Co, DC 
Idaho, 17 F Supp. 646. 

45. US —Chicago, D & V R Co, v 
Fosdick, Ill, 1 S.Ct. 10, 106 U.S 47. 
27 LEd. 47. 

4G. U.S.—Central Trust Co. of New 
Tork V- East Tennessee, V. & G 

R. Co , C C Ga., 69 F. 658. 

47- U.S—Chicago & A. H. Co. v U 

S. A Mexican Trust Co, Kan, 225 
F 940, 141 aC.A, 64. 

Priority of lien for operating ex¬ 
penses generally see supra $ 301. 

48. Ga-—Clews v. First Mortg. 
Bondholders, 51 Ga. 13L 
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49. U.S—Woodworth v. Blair. UL, 
5 S Ct. 6, 112 U S. 8, 28 L Ed 615. 

50. Ark—Phillips v. Pine Bluff, etc., 
R Co. 208 S W. 313, 137 Ark- 443 

51 C J. p 940 note 14. 

Persons entitled to proceeds of mort¬ 
gage foreclosure sale generally see 
Mortgages §$ 792-794. 

Cost of recondltioniiig streets 

Ir^Tiere railway tracks were laid on 
land owned by corporation and sub¬ 
sequently streets were created by 
dedication and user only, and there 
was no grrant of franchise authoriz¬ 
ing railroad which subleased the 
tracts to occupy the streets, and no 
contract concermng paving and re¬ 
pair of streets, the railroad was not 
obliged to pave or maintain streets 
and crossings or to repair them after 
foreclosure sale and removal of rail¬ 
road's property, and hence the com¬ 
monwealth and borough were not en¬ 
titled to part of proceeds of foreclo¬ 
sure sale to cover cost of recondi¬ 
tioning streets.—^Mauch Chunk Nat. 
Bank v. Mauch Chunk Switch-Back 
Ry. Co, 14 A 2d 95, 339 Pa. 317 
51- N,J —Guaranty Trust Co of N. 
T V. Newark & Hkckensaok Trac¬ 
tion Co, 40 A.2d 649, 136 N.LEq. 
159. 

SO- U.S—^Equitable Trust Co of 
New Tork v. Western Pac R Co, 
D.C.Cal., 299 F. 304, affirmed, CC. 
A., 3 F.3d 724. 
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tee, is not entitled to participate in moneys appor¬ 
tioned to bondholders who have failed to present 
their bonds for payment 53 In such cases the fed¬ 
eral statute, 2S U.S.CA. § 852, directs that where 
the money has remained on deposit in the regis¬ 
try of the court for at least five years unclaimed 
by a:.y person it is the duty of the court to cause 
srch money to be deposited in the United Stetes 
treasury where it is to remain as a pennanernt ap- 
prcpriation available at all times for the payment 
of the bands on appropriate petition to the court, 
and in vie.v of such statute laches may not fairly 
be chargeable to the bondholders who have failed 
to present their bonds®5 However, it has been 
held, but not without dissent, that while the pur¬ 
chaser of the railroad or its successor is not entitled 
to the undistributed fund, it may be ordered paid 
to the holders of bones and coupons who had not 
received fuU payment on earlier distribution and 
who, in response to notice, file claims to participate 
in further distribution.®® 

Where the decree confirming a foreclosure sale 
fixes the priorities of claims payable out of the 
proceeds, one "who makes no claim at the time of 
the sale and does not attack the decree of distri¬ 
bution cannot afterward obtain an order authoriz- 
mg the payment of his claim.®* 

Equal and pro rata distribution. Where several 
debts or claims are equally entitled to be paid out 
of the proceeds, they are entitled to share ratably 
therein;®® and, according!}", bondholders joining in 
a reorganization agreement who have received se¬ 
curities of the reorganized company in exchange 
for their bonds are entitled to participate in the 
proceeds of the foreclosure equally with bond¬ 
holders not joining in the reorganization agree¬ 
ment^® unless the securities tahen in exchange are 
received m full satisfaction of their claims.®® 
Where, after the court has ordered a pro rata dis- 


I tnbuiion among those vrho have proved their ciiims 
I and after some of them have rczJr'zi their pro'^cr- 
tion, others come in, it is unjust to all tv,- the lat¬ 
ter the same prGp:rt.on in the ur.d.?tr:buted bal- 
j ance, but the whole account should be recast at a 
•* lover rate, each creditor v*ho had been sett':a with 
< being required to make a pro rata refund Wn 3 ’*t- 
! claimant's hen covers only a portion of the rord, he 
’ is entitled to distribution cut of only such prepor- 
j t.on of the proceeds of the sale of the entire nreo- 
j erty as the value of the portion on which his hen 
! exists bears to the value of the entire read 


Diversion of funds. Where the current income 
of the railroad has been diverted from the pay¬ 
ment of current expenses to claims not of this pref¬ 
erential class, leaving claims for current expenses 
unpaid, the court, on foreclosure, may, from the 
proceeds of the corpus of the mortgaged propert}-, 
restore and apply to the payment of unpaid cur¬ 
rent expenses the amount so diverted.®® but the 
amount which may be so restored and applied may 
not exceed the amount of the diversion ®^ Where, 
however, there is no diversion by the receiver of 
income derived from operation to betterments of 
the property, and the entire income goes into oper¬ 
ating expenses and taxes, after which there is no 
net income but a deficit, which is paid from the 
proceeds of sale, mechanic’s hen claimants are not 
entitled to an equitable lien on money in the re¬ 
ceiver’s hands from a sale of the mortgaged prop¬ 
erty, as against liens of prior mortgagees, suing 
to foreclose.®® 


§ 344. Review of Proceedings 

The review of foreclosure proceedings on raifrcad 
property ordinarily is controlled by the general rules 
governing review m civil actions and in foreclosure 
actions. 

The rules governing review in civil actions, and 
more particularly in foreclosure actions, generally 


63. us.—S. T. Cochrane, C.CJL 
Ala., «7 F.2d 3. 

54. US —U. S. V. CochFa&e, supra. 
Statute was not Intended to work 

escheat, but to establish a trust fund 
for those persons who have negrlect- 
ed, or for some reason have failed, to 
collect the amounts due them—^U. S 
V. Cochrane, supra. 

55. US —U S V. Cochrane, supra 

56. U S —Louisville ^ K. H Co. v. 
Rohm, C.O ALa., 135 P 2d 704, 

57. Ga—^Waycross First Nat. Bank 
V. Atlantic Coast Line R. Co., 99 
SB. 859, 149 Ga. 146. 

58. Ala —^Morton v. New Orleans, 
etc, R, etc, Co, 79 Ala. 590. 

61 C.J. p 940 note 17. 


59. U S —^Freeman v, Watson, Pa., 
315 F. 852, 132 CCA. 194 
60- U S.—^Freeman v, Watson, su¬ 
pra. 

61. Ala.—Plnkard v. Allen, 76 Ala. 
73. 

62. U.S.—^Low V. Blackford, C.CA. 
N.C., 87 P. 392, 31 C OA. 16. 

61 C J. p 941 note 21. 

63- U.S.—Chicago & A. R. Co v. U. 
S. & Mexican Trust Co, Ran, 226 
P 940, 141 CCA 64. 

Diversion of funds generally see su¬ 
pra S 310. 

Blversion to improvement of proper¬ 
ty 

When ourrtnt income of a railroad 
company m the h^ds of a receiver is 

8i78 


diverted to the improvement of the 
property by the receiver, and debts 
for operating expenses are not paid, 
provision should be made, in fore¬ 
closing a mortgage on the property, 
for the payment of such debts out 
of the proceeds of the sale of the 
property. 

UJ5.—Union Trust Co of New York 
V. Illinois Midland R Co., Ill., 6 S. 
Ct. 803, 117 U S. 434, 29 LRd. 963 
S C—^Hand v. Savannah, etc, R. Co., 
17 SC. 219. 

6^ U.S.—Chicago & A R Co V. U. 
S & Mexican Trust Co.. Ran., 225 
P 940, 141 C.CA 64, 

65. Okl —Interurban Copstr, Co. v. 
Central State Bank, 184 P. 905^ 76 
Okl 28L 
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re^LiIate the review of foreclosure proceedings on 
radroad property.^^ As a general rule the appeal j 
brings up nothing but errors legally assigned, and ; 
the review vnll be restricted to the specific ques- j 
tions thus pointed out and designated for review ® ‘ • 
The appellate court will not review decisions on ^ 
points resting whollj" in the discretion of the low- j 
er court, unless an abuse of such discretion is ^ 
shotra;®^ nor will it review such errors as have ' 
been waived or acquiesced in by the parties con- j 
cemed.®® It will not review an alleged error with j 
respect to the property in a railroad foreclosure suit, ) 
and the allowance of amounts due to holders of 
mortgage bonds, if the evidence presented before • 
the master is not brought before it, and if no ob- j 
jecnon to the proof was taken below.^o j 

Wliere the record on appeal is too meager for i 
the appellate court to determine vrhether there w’as 1 
error in the decree, such decree must be affirmed"! 
or the appeal dismissedA^ General creditors are 
not injured by a release of errors by the trustee 
m an action in which an adjudication that the prop¬ 
erty had become vested in another corporation 
was had, where it appears that the company was 
hopelessly insolvent and that under no circum¬ 
stances could the general creditors receive any¬ 
thing out of the assetsJ® 

A supersedeas will not be granted on an appeal 


from an order confirming a foreclosure sale, where 
the mam decree was not superseded on appeal there¬ 
from-'^^ 

§ 345. Fees and Costs 

The fees and coots in -Foreclcsu-e proceedings of 
railroad propet'ty ordinarily are regulated by the rules 
govs'*i<fig fees ard costs in foreclosure proceedings gen- 
e»*a.ly. 

Gwnera! rules governing fees and costs in fore¬ 
closure proceedings oi dmarily apply in foreclo¬ 
sure proceedings of railroad property^® Allow¬ 
ances may properly be made from the fund realized 
on foreclosure to compensate counsel for serv¬ 
ices rendered for the common benefit in preserv¬ 
ing or protecting the railroad property,*® particu- 
larh- where provision therefor is made in the fore¬ 
closed mortgaged" The amount of the allowances 
IS largely within the discretion of the court and 
its decision vnll not be reversed unless an abuse of 
discretion is shown by the allowance of an entirely 
unwarranted or excessive feeA® In determining 
the amount, consideration is to be given to the na¬ 
ture, extent, and difficulty of the services rendered, 
the amount involved, and other pertinent circum¬ 
stances of the caseA® 

Counsel, however, who appear and represent the 
indmdual interests of particular parties do not 
come within this rule,®® although it is wdthin the 


66. us—Galveston, etc, R. Co. v. 

House. CCA.Tex, 102 P. 112. 

61 C J. p 941 note 2S. 

Review 

Generally see Appeal and Error S 1 
et seq. 

Mort£rage foreclosure proceedinsra 
see Mortgages §S 708-717. 

Parties 

(1) Nominal and useless parties 
need not be 3 oined —^Norwich, etc., R, 
Co V Johnson. Conn., 15 Wall. 8, 21 
LEd 118. 

(2) Railroad company which was 
hopelessly insolvent, and practically 
defunct, and all of whose property. 
Tights, and franchises had been 
transferred to a purchaser at fore¬ 
closure sale, was not a necessary 
party to an appeal by such purchas¬ 
er from a decree distributing the 
proceeds of the sale —Galveston, 
etc,, R. Co. V. House, CC-A.Tex., 102 
P. 112. 

(3) Where, after confirmation of a 
foreclosure sale of a railroad, a de¬ 
cree was made declaring certificates 
issued by a receiver in a former suit 
a prior Hen on the proceeds of the 
sale and where there 3 u> liability 
for a deficiency on the part of the 
stockholders or otherwise, the rail¬ 
road caerporation. beiBtg< practically 
defunct by reason of decree of; 


I foreclosure and the sale, and having 
no interest in the proceeds, need not 
be joined as an appellant from the 
decree declaring the prior lien —^Mer¬ 
cantile Trust Co V. Kanawha, etc, H 
Co., GCA Ohio, 58 F. 6, 7 GCA. 3. 

(4) Other persons as parties see 51 
C J. p 941 note 28 [a]. 

67. U S.—^Farmers* Li & T. Co. v. 
Green Bay, etc, R. Co., C GWis., 6 
F. 100, 10 Biss. 203 

51 CJ. p 941 note 29. 

68. U S —Central Trust Co v Grant 
Liocomotive Works, Ohio, 10 S.Ct. 
736, 135 U.S. 207. 34 L. Ed. 97. 

51 C J. p 941 note 30. 

69. U.S—Gulon v. Ijiverpool. etc.. 
Ins- Co, Ind., 3 SCt. 108, 109 US. 
173, 27 Li Ed. 895—^Indiana South¬ 
ern R. Co. T. Liverpool, etc. Ins. 
Co.. Ind., 3 S-Ct. 108, 109 U.S. 168, 
27 L.Bd. 895. 

70u U.S.—^Indiana Southern R. Co. v. 
Liverpool, etc. Ins. Co., supra. 

7L U.S.—^Kneeland v. Luce, Ind., 12 
S.Ct. 39, 141 U.S. 437. 35 L.Eld. 
808. 

72. U.Sw—^Fitzgerald v. Evans, 

49 F. 426, 1 GGA. 307. 

78- N.T.—Loeb v- Chur, 6 N.T.a 
296» 3 Silv.Sup. 147, afilrmed 26 
N.B. 756, 135 N.T. 726. 
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74. US —^Farmers* L. & T. Co v. 
Iowa Cent R. Co, C C Iowa, 8 F. 
CasXo 4,664, 4 Dill 516, affirmed 
99 U S 334, 25 L Ed. 394 

75. US.—^Phmizy v Augusta, etc., 
R Co, GC S C, 98 F* 776. 

Compensation and expenses of trus- 
[ tee see supra § 293 
Costs and fees in foreclosure suits: 
Mechanics* liens generally see Me¬ 
chanics* Liens S9 350-354 
Mortgages generaUy see Mortgag¬ 
es 95 803-812 

Expenses of reorganization In equity 
receivership see supra § 339 a. 

76- US—Phimzy v. Augusta, etc., 
R. Co, supra. 

61 C.J. p 941 note 38. 

77. US —Southern California Mo- 
toz^Road Co, v. Union L. & T. Co, 
Cal., 64 F 450, 12 GCJL 215. 

51 G J. p 942 note 39. 

78. N.T.—^Meisel v. Central Trust 
Co., 167 N.TS. 143, 179 App.Div 
795. affirmed 119 N.B. 1069, 223 N 
T. 689. 

51 GJ. p 942 note 41. 

76. Tex —Orient Trust Co. v. St. 
Louis Umon Trust Co., 126 S.W, 
310, 59 Tex.CiT.App. 193. 

8a Uj 8—Phinlzy v. Augusta, etc., 
R. Co., GGS.C, 98 F. 776. 

51 GJ. p 942 note 42. 
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discretion of the court to allow compensation to 
attorneys representing a bondholder not participat¬ 
ing in a reorganization to be a charge against the 
entire fund available for the pa>Tnent of all such 
nonparticipating bondholders.^^ No allowance can 
be made for counsel representing the mortgagor 
where the fund realized is insufficient to pay the 
mortgages,82 and, where the foreclosure and sale 
results in a surplus remaining over and above the 
mortgage indebtedness, the fees of counsel repre¬ 
senting the bondholders will be charged against 
the latter^s share of the proceeds and not against 
the fund as a whole.s^ 

Allowance should, in a proper case, be made for 
a sherifTs or other officer’s fees or compensation,S'* 
and for reasonable compensation to a master ap¬ 
pointed in the foreclosure suit.S5 

§ 346. Operation and Effect 

The foreclosure of a railroad mortgage cuts off all 
the rights and interests of the railroad company in the 
mortgaged property. 

In the absence of statute, providing otherwise, 
the foreclosure of a railroad mortgage will cut off 
all the rights and interests of the railroad company 
in the mortgaged property,^® and nothing will be 
left for the general creditors or stockholders ex¬ 
cept their interest in any surplus after the mort¬ 
gage is satisfied.®*^ 

§ 347. Redemption 
a. In general 
b Rights of creditors 

c. Bar or waiver of right 

d. Actions for redemption 


a. In (reneral 

The redemption of mortgaged railroad property ordi¬ 
narily IS governed by the rules regulating the redemp. 
tion of mortgaged property generally. 

General rules governing redemption in the case 
of mortgages ordinarily are applicable with respect 
to the redemption of mortgaged railroad property- 
A mortgagor company and those succeeding to its 
title, or any person having a title or interest in 
the mortgaged premises which would be prejudiced 
by a foreclosure, is entitled to redeem the railroad 
property from the lien or mortgage existing against 
it.S9 Although a right of redemption from a fore¬ 
closure sale exists while the trustees are in pos¬ 
session of the road and operating it for the benefit 
of bondholders,®® or at any time prior to the con¬ 
firmation of the sale, by bringing into court the 
amount due and costs,in the absence of a statute 
to the contrary^ a \"alid foreclosure and sale, duly 
confirmed, extinguishes the equity of redemption®- 
except as to persons whose rights have not been 
adj'udicated in the foreclosure proceedings, ®3 and 
the only remedy in such a case, if any, is by a suit 
to vacate the decree.®^ In some j'unsdictions, how¬ 
ever, a statutory right to redeem is given under 
which a specified time is generally allowed for re¬ 
demption before the decree or sale is made final,®® 
although, even in such jurisdictions, a general stat¬ 
ute applying to redemption of land in ordinary cases 
does not apply in case of a railroad foreclosure.®® 
A right to redeem from the sale may also be given 
by the decree of foreclosure,®'^ the time allowed 
for redemption being a matter for the sound discre¬ 
tion of the court.®® 

A right of redemption to which a mortgagor com- 


81. U.S—^Equitable Trust Co v 
Western Pac R. Co, D G Cal, 236 
F. 814. 

8S. U.S—3krercantile Trust Co v. 
Missouri, etc, R Co., O.C.E:an, 41 
P. 8. 

83. US—Farmers’ L & T. Co. v 
New York R Co, N.T, 215 P. 712, 
132 C.C.A. 574. 

84. Iowa.—Oilman v. Des Moines 
Valley R. Co, 42 Iowa 495. 

85. US —^Brown v. Kingr* Pla., 62 P. 
629, 10 C.C.A 641. 

86- N.T —ratable v New York, etc, 
R. Co , 96 N.Y 49 
Operation and efi-ect of: 

Decree foreclosing: liens and mort- 
g-ases on railroad see supra § 
326 h. 

Foreclosure of mortgages general¬ 
ly see Mortgages §§ 518-524 
Sale on foreclosure of liens and 
mortgages on railroad property 
see supra § 327 i. 


C7. N Y —^ratable v. New York, etc., 
R. Co, supra. 

88. Conn—Washington Trust Co, v 
Norwich, etc.. Tract Co, 92 A. 880, 
89 Conn. 59. 

Redemption 

Mechanics' liens generally see Me¬ 
chanics* Liens S 347. 

Mortgages generally see Mortgag¬ 
es §5 813-878 

89. U.S —Simmons v, Taylor, C C 
Iowa, 23 F. 849, appeal dismissed 
8 S.Ct 68, 123 US 52, 31 LEd 73, 
reversed on other grounds 16 S 
Ct 1. 169 U S. 378, 40 L.Ed 150. 

51 C J. p 942 note 50 

90- NH—^Ashuelot R Co. v. Elliot, 
62 N.H. 387, 67 NH. 397. 

91- U S.—Chicago, etc., R. Co. v. 
Fosdick, Ill. 1 S.Ct. 10, 106 U.S. 
47, 27 D Ed 47. 

61 C J. p 942 note 63. 

92. U.S.—^Turner v. Indianapolis, 
eta, R. Co, caind. & UL, 24 P. 
Cas No.14,259, 8 Biss. 381k 
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! 93- Conn —Washington Trust Co. v. 
Norwich, eta, Tract. Co, 92 A. 880, 
89 Conn 59 
61 C J. p 942 note 66. 

94. N.J.—^Delaware, eta, R. Co. v. 
Scranton, 34 N J Eq 429. 

95- U.S—Porter v. Pittsburg Bes¬ 
semer Steel Co, Ind., 7 S Ct. 1206, 
122 U.S 267, 30 LEd, 1210. 

61 C.J. p 942 note 67. 

96- U S —^Hammock v. Farmers L 
& T Co, HI, 105 U S. 77. 26 L Ed. 
1111 . 

61 C J. p 943 note 58. 

97. US—Simmons v. Taylor, CC. 
Iowa, 38 F. 682, reversed on other 
grounds 16 S.Ct. 1, 159 U S 278. 40 
LEd. 160. 

Pel.—^Real Estate Trust Co. v. Wil¬ 
mington, etc., R. Co., 77 A- 828 
9 Del Ch. 99. 

98; Del.—^Real Estate Trust Co. v. 

Wilmington, etc, R. Ca, supra. 

61 CJr. p 943 note 60. 
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pany is entitled, after surrender of the property to 
the state to which it has been mortgfaged, cannot 
be enforced by a suit against the state in its own 
courts.®^ Where a railroad company, which has 
the apparent legal title to the equity of redemption 
of a mortgage on another road, held and operated 
by the mortgage trustees, has paid off and can¬ 
celed part of the mortgage and stands ready to pay 
off the balance, it is entitled to possession pending 
a suit by stockholders of the mortgagor companj” 
to render void such apparent legal title ^ 

b. Sights of Creditors 

A judgment creditor of the mortgagor or owner of 
the equity of redemption has a right to redeem, pro¬ 
vided he does so in the mode prescribed by statute. 

A judgment creditor of the mortgagor or owner 
of the equity of redemption has a right to redeem, 
provided he does so in the mode prescribed by 
statute 2 WTiere a railroad company owning equi¬ 
ties of redemption in the roads of two former com¬ 
panies consolidated to form it is merged by con¬ 
solidation into another company by proceedings 
w'hich fix on its property a hen in favor of its 
creditors, such lien is one on the separate equiiies 
of redemption, and the lienors have the same right 
of separate redemption from the mortgages as the 
railroad company.3 

WTiere a railroad company’s right to redemption 
from a sale on foreclosure of certain liens has be¬ 
come barred, the holders of other outstanding liens 
who had not been made parties to the first pro¬ 
ceedings are not entitled to another sale of the 
property, but are only entitled to a decree allowing 
them a reasonable time to redeem.^ Where the le¬ 
gal title to a railroad has been acquired by the 
holders of certain liens thereon, they are entitled 
to maintain a bill of strict foreclosure to cut off 


the equity and right of jimior encumbrancers to 
redeem.5 

c. Bar or Waiver of Bight 

A right to redeem railroad property may be waived 
or barred by a long and unreasonable delay in asserting 
[ the right. 

In accordance with the rules regulating the bar 
or waiver of rights of redemption generally, a 
\ right to an equitj- of redemption may be w^aived 
j or barred by a long and unreasonable delay in as¬ 
serting the right, amounting to laches, which is not 
attributable to ignorance, and w’hich is not ex- 
’ plained or sufficiently excused,® or by an 3 ’ declara- 
! tions or conduct on the part of the person entitled 
to the right, which amounts to a positive and defi- 
I nite relinquishment or surrender of the right 
I or it may be barred by his failure to redeem wdth- 
. in the time limited by the decree of foreclosure.® 

I 

> 

& Actions for Bedemption 

Actions to enforce the right of redemption In fore- 
1 closures of railroad property ordinarily are governed by 
I the rules regulating actions to enforce the right of re- 
I demption in mortgage foreclosures generally. 

, The general rules governing actions to enforce 
, the right of redemption in mortgage foreclosures 
I ordinarily are applicable in actions to enforce the 
right of redemption in foreclosures of railroad 
property,® wdth respect to the parties to the suit^® 
and the pleadings.^i A bill in equity- against a cor¬ 
poration in possession, to redeem the property of 
the mortgagor corporation from the mortgage, must 
allege that defendant corporation in possession has 
some title in the mortgaged propertyi^ and is not 
a mere trespasser,^® or must aver information and 
belief of such facL^^ It must also allege a for¬ 
mal offer to pay wffiat may be found due.i® 


S9. Mass —Troy, etc, R. Co. v Com¬ 
monwealth, 127 Mass 43. 

1. US —^Barnard v. Hartford, etc , 
R Co.. CCConn, 2 F.Cas No 1,003 

2. Conn—^Washingrton Trust Co. v. 
Norwich, etc, Tract. Co, 92 A. 880. 
89 Conn. 59. 

8- U.S—Compton v. Jesup, Ohio, 58 
P. 263. 15 CCA. 897. 17 S.Ct. 796. 
157 US 1. 42 UPd. 55 
4. S.D.—Crouch v. Dakota^ eta, R. 

Co, 101 NW, 722, 18 S.I> 640. 
Right to resale of property see su¬ 
pra § 327 h (3). 

а. SD—Crouch V. Dakota, eta, R. 
Co., supra. 

б. U S.—Simmozis ▼. Burlington, 


etc, R Co, Iowa, 16 S.Ct 1. 159 
US 278, 40 L.Ed 150. 

61 C J. p 943 note 69. 

Bar or waiver of right to redeem 
from mortgage foreclosure gener¬ 
ally see Mortgages § 818 et seq. 

7. US—Simmons v. Taylor, C.C 
Iowa, 38 P. 682, reversed on other 
grounds 16 S.Ct 1, 169 U.S. 278. 40 
D.Bd. 150. 

8. U.S—Simmons v- Taylor, supra. 

9. Conn—Washington Trust Oa v. 
Norwich, eta. Tract. Co.. 92 A. 880, 
89 Conn. 59. 

Actions to enforce right of redemp¬ 
tion in mortgage foreclosures gen¬ 
erally see Mortgages fiS 859-874. 


10. Me—^Kennehec, etc, R Co v. 

Portland, etc, R Co, 54 Me 173. 

51 C J p 943 note 74, 

11. Conn—^Washington Trust Co v. 
Norwich, etc.. Tract, Co, 93 A SSO, 
89 Conn. 59 

51 C.J. p 943 note 75. 

12. Me.—^Kennebec, etc,, R Co v. 

Portland, etc,, H Co, 54 Me 173. 

13- Me.—Kennebec, eta, R. Co. v. 

Portland, etc, R. Co„ supra. 

14- Me —Kennebec, eta, R Co v. 

Portland, etc, R. Co., supra 

15- Me.—Kennebec, etc, R. Co. v. 

Portland, etc, R. Co, supra. 

N.T.—^Harpending v. Munson, 91 N. 
X- 660. 
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§ 348. In General 

A ra Iroad ccmpany Is liable for wrongful or negli* 
gent acls omissions of its agents or employees vw*xh n 
Iheir aj'bority, and for injunes resulting from a breach 
of statutory duty, and geperaHy cannot, without Jegis- 
fative exemolicn, te^'minate its liability by transfer of 
the operation of tne road to another^ 

It is well settled that a railroad company is liable 
for the wrongful or negligent acts or omissions of 
its agents or employees tvithm the scope of their ex- 1 
press or implied authority,although its entire , 
capital stock is owned by another companj-^^ or al- j 
though the agent is another railroad and it is 
equally well settled that as a general rule a railroad 
company cannot, by a transfer of the operation of 
its read to another, terminate its further liability 
unless relieved therefrom by legislative exemption, 
express or imphed.^^ 

A railroad \vhich takes possession of and uses a 
road not constructed by it, while not responsible for 
defects occasioning injury before such time,^® is 
responsible for injuries thereafter occasioned by 
Its defective condition,2i where it has, or should have 
had, knowledge thereof .22 

Continuing statutory duties, such as the duty to 
restore a public highway to its former condition or 


j to such state as not unnecessarily to have impaired 
Its usefub.ess,--* or to mainta.rx a high^vay cross¬ 
ing,25 are regarded as inseparable from the franchise 
to operate the railroad, and a ra:!r:ad vrhich sub¬ 
sequently becomes vested with the property and 
privileges of the road is also burdened with the Cutt 
and liable for injuries resulting from a breach there¬ 
of, and, in order to impose such liability, notice to 
it of its failure to perform the statutorj* duty is un¬ 
necessary- 26 

Paytnc/sJiip betzveen railroads. The relationship 
betvreen two railroad companies may be such as to 
constitute a partnership with the liabilities ordinari¬ 
ly incident to that relationship 27 

Agcficy of government; ozvncrsJiip by stare, Xot- 
I withstanding all of the stock of a railroad corpora¬ 
tion IS owned by the United States government, 
winch controls its operations, if the intention of the 
government to preserve the existence of the owner 
as a private corporation is apparent, it may be liable 
to suit by a private individual for injury' occasioned 
by the negligence of its eraployees.2^i By force of 
statute, the same rules which are applicable to the 
duty of railroads generally are applicable, by the 
consent of the state, to a railroad which is the prop¬ 
erty of the state.29 


Ga—■S'razier v. Southern Ry Co, 
85 S^2d 625, 73 GaApp. 58, re¬ 
versed on other grounds 37 S £3 2d 
774, 200 Ga, 590, conformed to 38 
SB 2d 183, 73 Ga.App. 815. 

51 C.J p 1088 note 81. 

Ohlagatloa a9 to safety of pedestrians 
Railroad, in committing to engi¬ 
neer control of movements of tram, 
assumed obligation that he would 
discharge his duty with regrard to 
safety of pedestrians using streets. 
—Baltimore & O R Co v Papa, 133 
P2d 413, 77 tTS.App.D.C. 202. 

Effect of contract 

(1> Railroad could not contract 
against its negligence to exclusion 
of rights accruing in favor of third 
persons —Missouri Pan R Co v. 
Ross, 302 SW.2d 365, 211 Arlc. 784. 

(3) Validity of contracts exempt¬ 
ing from liability for negligence gen¬ 
erally see Contracts f 262. 

17. U.S —^New Tone Sb Maryland 
Line B Co. v. Wmans, Pa.. IT Haw. 
31. 15 L.Ed 27. 

Liability of controUlng company see 
infra S 349. 

Xa. Mich.—^McWilliams v. Detroit 
Cent. Mills Co., 31 Mich. 274. 

194 Iowa.—Ciorpns 3rnris cited In 
Hawley v. Davenport, R. 1. & N. 
W- By Co., 45 hr.W.2d 613, 615. 

SI CU. P loss note 84. ] 


I Liability of lessor railroad see infra 
§§ 351-360. 

Operatloii through independent oon- 
I tractor 

I (1) Business corporation operating 
railroad through independent con¬ 
tractor is liable for negligence of 
contractor at highway crossing—^En- 
gelberg v. J. P, Prettyman & Sons, 
156 S H 173, 159 S a 91. 

(2) Railroad was not relieved of 
liability to owner of lands for dam¬ 
age from diversion of natural flow- 
age of creek as result of construction 
work done for railroad because it 
was done by independent contractors, 
where they were contractually sub¬ 
ject to supervision by railroad's en¬ 
gineer—Missouri Pac R. Co v. Wil¬ 
liams, 208 S W.2d 187, 212 Ark. 788. 

2(1 Pa—Coyle v. Pittsburg, eta. 

R. Co, 18 PauSuper. 235. 
Purchasing company see infra § 362. 

21. Pa.—Coyle v. Pittsburg, eta. R. 
Oqw. supra. 

22. m.—'B^ennor v Cleveland, eta# 
R. Co., 163 IllApp. 586. 

23. H.Y.—^Allen v. Buffalo# eta, IL 
Co., 46 NB. 845. 151 N.T. 434. 

Srectloa of warning signs 

Statute directing state roads com¬ 
mission. and forbidding others, to i 
erect and maintain warmng signs I 

682 


! along highways was not Intended to 
prevent a railroad from marking its 
roadbeds where it makes a crossing 
above a highway and does not re¬ 
lieve It from obligation to secure 
erection of suitable warmng signs 
by or with consent of state authori¬ 
ties—^Baltimore & A R. Co. v. Con- 
tino, C.A.Md, 185 P 2d 932, certiorari 
denied 71 S Ct. 798, 341 US, 927, 96 
LEd. - 

24. N.T.—Allen v. Buffalo, eta, R. 
Co, 45 NE 846, 151 NT 434— 
Vaughn v. Buffalo, eta. R. Co, 25 
NTS 246. 72 Hun 471. 

Duty to repair and restore highway 
see supra $ 149. 

25. Ind-—Seybold v. Terre Haute, 
eta. R. Co., 46 NE. 1054, 18 Ind 
App. 367- 

26- N.T.—^Vaughn v, Buffalo, etc, 
R. Co., 26 N.T S. 246, 72 Hun 471. 

27- U.S.—^Lehigh Valley R Co, v, 
Xmpont, N.T., 128 P. 849. 64 C.CA. 
478. 

61 Q,J. p 1089 note 02. 

28- U.S.—^Panama R. Co. v. Robert, 

Zone, 256 P. 773, 168 C.G.A. 

119. 

51 C.J. p 1089 note 93 
29. Ga.—Western & A. R. R. v. 
Gray, 157 S.E 482, 172 Ga. 786, ap¬ 
peal dismissed 51 S Ct. 654, 283 U. 
a 811# 75 L.Ed. 1428. 
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G*u of bo*ids of one railroad by another to I 
aid in the construction of the road cf the former ! 
C3C5 net mrl:e the former the servant or agent of 1 
guarantor, renderirg the guarantor liable for its \ 
neghgence or dcfault.^^ 

A CO hi f" any having a mere easement over land on 
v.hich an injury occurred, and no control over the 
.nstrumentality involved m the injury, has been 
held not liable therefor 

Ehhiiiiatto:: of grede crossing; liability of city, 
Ov.-ners of a building damaged by negligence in ex¬ 
cavation in connection vrith the elimination of a 
grade crossing have been held not relegated to 
a claim against the highway commission for 
damages as for the taking of their property, 22 i^-it 
to be entitled to sue the company contracting with 
the commission, as well as the city which employed 
another contractor ,23 but m particular circum¬ 
stances the city has been held not liable for injury 
to property because of the negligence of another 
company after the contractor employed by the city 
completed the principal part of his work.24 

§ 349. Railroad Holding Stock or Bonds of 
Another Railroad; Control 

One railroad company is not liable for the torts of 
another merely because it controls such other or owns 
all or a majority of the stock or bonds thereof; but 
It may be liable if* by stock owne'*shIp, ft operates and 
manages such other company. 

One railroad company does not become liable for 
the torts of another merely by reason of its owner¬ 


ship of the stock25 or bonds^® thereof, although it 
may be a connecting linc,27 and even though the 
former com^am. controls the latter.2S So, a rail¬ 
road vrhich ho!ds the major::y of the stock of an¬ 
other 13 not for rhat reason liah!e for its torts,23 even 
though by such stock ownership it controls the cor- 
I porate organization thereof and has the same 
i genera! ofdcers,**^ or because of such ownership has 
entered into close traffic agreements therewith, **2 

W’hsre, however, b 3 * stock ownership, one company 
actuallj- controls, operates, and manages another rail¬ 
road, It may be liable for the acts of the servants or 
agents thereof,and the rule will apply' where the 
relationship between the dominant and subsidiary 
company constitutes a partnership, or a joint and 
several agency, even though the general management 
of each road is retained by the company owning it.*** 
On a like principle a lessee of a railroad owning all 
the stoci: in a subsidiary company may be liable for 
j the acts or omissions of such subsidiary company^ 
where by reason of such lease it controls and op- 
j erates 

j § 350. Mortgagees and Trustees in Posses¬ 
sion 

In the absence of authorizing statute, a railroad com¬ 
pany cannot, by voluntarily surrendering Its road to a 
mortgagee or t^'ustee of its cwn se'ection, escape lia¬ 
bility for negligence in the operation of the road. 

It is usually held, in the absence of statute au¬ 
thorizing it, that a railroad company cannot, by the 
voluntary surrender of its road to a mortgagee or 


30. Kan—Mathews v. Atchison, etc., 
B. Co, 55 P. 253, 60 Kan 11— 
Atchison, etc., R. Co. v. Davis, 8 
P. 580, 34 Kan. 209. 

31. N J —^Lee v Pennsylvania-'Bead- 
inff Seashore Lines, 30 A 2d 71, 139 
KTJEq 630. 

32. N.C —^Broadhurst v Blythe Bros 
Co, 17 SE2d 646, 220 XC 464. 

33. N.C —^Broadhurst v. Blythe Bros 
Co, supra 

34. N.C—^Broadhurst v. Blythe Bros. 
Co., supra. 

City not ot>Zlfir&ted to foresee aegr- 
Uffence of other contractor, working 
under supervision of highway com¬ 
mission, and guard against it — 
Broadhurst v. Blythe Bros Co., su¬ 
pra. 

SST, Okl —St, Louis, etc., R Co. v. 

Sanford, 153 P. 660, 64 OJfJL 185. 

61 C.J. p 1089 note 95. 

36. Kan—Atchison, eta, R. Co. v. 
Davis, 8 P. 530, 34 Kan. 309. 

37. Kan.—Atchison^ etc, R. Co. v. | 

Cochran, 23 P. 161, 43 Kan. 225» 19 
Am.S.R, 129, 7 L.RA. 414. 1 


[ Liability as between connecting: lines 
see infra | 366. 

38- Tenn.—^Nashville, C. & St L. 
Ry. V. Paris, 60 -S W.2d 425, 166 
Tenn. 238. 

Separate corporation created by 
state legrisXatnre to take lease of 
railroad line was held not mere tool 
of another railroad corporation, not¬ 
withstanding latter’s control and 
identity of corporate officers, and 
therefore suit for negligence of les¬ 
see corporation oould not be main¬ 
tained against such other.—Nash¬ 
ville, C. & St. L Ry. V. Paris, supra. 

39. Ky—Evansville R. Co. v. Llgr- 
non, 189 SW, 898, 172 Ky. 631. 
Md —Bethlehem Steel Co v. Ray¬ 
mond Concrete Pile Co, 118 A. 
279, 141 Md. 67. 

Liability of sole or majority stock¬ 
holders for corporate acts and 
debts generally see Corporations S 
581. 

4a N.Y.—Btons V. deveiajid, eta. 
R. Co., 95 NJB. 816, 202 N.T. 362. 
36 L.RA,Na, 770, 

Tenn.—Corpus Jturis died in Nash- i 
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ville, C & St L. Ry v. Paris, 60 
S.W.2d 425, 427, 166 Tenn. 238. 

41- Ky.—^Louisville R. Co v. Wig- 
gington, 161 STT. 209, 156 Ky 400. 

Tenn—Corpus Jons cited in Nash¬ 
ville, C. & St 1 Ry V. Paris, 60 
S'W2d 425, 427, 166 Tenn. 2SS. 

42- Kan.—^Mathews v. Atchison, etc, 
R. Co, 55 P. 2S2, 60 Kan 11— 
Atchison, etc, R. Co v. Davis, 8 P. 
530, 34 Kan 209. 

43. U.S—Lehigh Valley R. Co. v 
Delachesa, N.T. 146 P. 617, 76 C. 
CA. 307. 

61 C J. p 1089 note 3 

Industrial or logging roads see in¬ 
fra § 369. 

44. U.S.—Lehigh Valley B Co v. 
Dupont, N.T.. 128 P 840, 64 C.C.A. 
478. 

Okl.—St Louis, eta, R. Co v. San¬ 
ford, 158 P. 650. 54 Okl 185 

4B- U.S.—The Willem Van Driel, Sr , 
Md., 262 P. 36. 164 CCA. 147, cer¬ 
tiorari denied 39 S.Ct. 9, 248 U.S 
566, 63 L.Ed. 424 

51 C.X p 1089 note 5. 

lAabiUty of lessee of railroad gen¬ 
erally see Infra §§ 363-360. 
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trustee of its ora selection, under a mortgage deed 
of trust for the benefit of creditors or bondholders, 
escape liability for negligence in the operation of the 
road.*^® In such case the trustee must be deemed to 
be the agent of the company,"t" and the action may 
be maintained against the railroad company,^® or 
suit may be brought against the trustees in their 
ofidcial capacity,**^ or the trustee may be held per¬ 
sonally liable in the same manner as a lessee or other 
person in possession and control and exercising for 
the time being the franchises of the company 5® 

Where a statute authorizes the surrender of a rail¬ 
road to mortgagees or trustees for the benefit of 
creditors,®^ or where the possession of the mortgagee 
or trustee is adverse to the railroad and the result of 
proceeding in in\utum,52 it has been held that the 
property in the hands of such trustees is liable for 
the negligent management of the road by them re¬ 
sulting in injur\% and an action may be maintained 
against them,®- and the company wall not be liable 5^ 

Fencing. Trustees or mortgagees in possession of 
a railroad are subject to a statutory liability for 
injuries to animals due to the unfenced condition 
of the road,®® and this rule applies to a corporation 
operating a railroad as trustee for anotiier®® or for 
bondholders.®'^ 

Fires. Trustees or mortgagees in possession of 


and operating a railroad are subject to a statutop* 
liability for fires, ®s unless the liability of the trus¬ 
tee IS expressly defined and limited by statute, and 
does not include such liability.® S' 

§ 351. Lessor and Lessee 

Joint liability of a lessor railroad company and a 
lessee company is discussed infra § 372 a. 

Examine Pocket Parts for later cases. 

§ 352. — Liability of Lessor in General 

a. General rules 

b. Where lessor retains control 

c Where road operated in name or in¬ 
terest of lessor 

d. Where lessee assumes liability 
a. General iELules 

Some decisions broadly hold a lessor railroad com. 
pany liable for the lessee’s torts; where the lease ts 
unauthorized, the lessor remains liable for the lessee’s 
torts in operating the road, and where it is authorized 
the authorities differ as to the lessor’s liability. 

In a number of cases it has been held broadly, 
without express reference to whether or not the lease 
was authorized, that a lessor railroad company is 
liable for the torts of the lessee in the operation of 
the road,®® the decisions being based on the theory 


46. XJ S.—^Pennsylvania R “Co v 
Jones, AppD.C., 15 SCt. 1S6, 155 

U.S. 333, 39 LEd. 176. 

51 C J p 1990 note 6. 

Xaability of trustee in possession of 
trust property for ne^ligrence gen¬ 
erally see Negligence § 91 
Railroad mortgages and trust deeds 
generally see supra §§ 2S2~293. 
47- HI.—■'Wisconsin Cent. R Co. v. 
Ross. 31 NE 412, 142 Ill 9, 34 
Am S.R. 49 
51 C J. p 1090 note 7. 

48. Va-—^KTaglee v. Alexandria, etc, 
R Co., 3 SE. 369, 83 Va 707, 6 
Am.S.]^ 308. 

51 C.J p 1090 note 8. 

49. N G —Wright v, Caney River R. 
Co., 66 SE 588, 161 N.C 529, 19 
Ann.Cas. 334. 

50. Vt,—Sprague v. Smith, 29 Vt. 
421, 70 AmB. 424. 

Liability of lessee company see in¬ 
fra §5 351-360. 

Where a trustee Is not authozlzed 
to lease out the property, and is not 
given power to do so expressly by 
statute, he may be personally liable 
for the negligent acts of the lessee. 
—^Briggs V. Clawson Bros., 8 Tenn. 
App. 251. 

SI- Conn —^Lamphear v. Bucking¬ 
ham, 33 Conn. 237. 

SSL Va.—Naglee v. Alexandria, etc. 


' R Co, 3 SE. 369, 83 Va. 707, 5 
Am SR. 308 

53. Conn.—Lamphear v. Bucking¬ 
ham, 33 Conn 237 

54. TJ.S.—^Dugan v -Gardner, D C N. 
Y, 68 F Supp 709—^Detwiler v 
Chicago, R, I. & P. Ry. Co., BC. 
Minn., 15 FSupp 641. 

51 C.J. p 1090 note 14. 

56. Kan—^Umon Trust Co. v. Ken¬ 
dall. 20 Kan. 515. 

Mo—Farrell v. Union Trust Co., 77 
Ho. 475. 

Buty to constnict and maintain 
fences see supra $ 177 

56. Mo.—^Farrell v. Union Trust Co., 
supra. 

57. Kan—^Union Trust Co. v. Ken¬ 
dall, 20 Kan. 515. 

58. Mass—Daniels v. Hart, 118 
Mass. 543, 

Va,—^Naglee v, Alexandria, etc., R 
Co, 3 S.E. 369, 83 Va. 707, 5 Am. 
S.R. 308. 

Fires generally see infra 484-546. 

59. Me,—Stratton v. European, etc, 
R. Co., 76 Me. 269—Stratton v. 
European, etc., R. Co., 74 Me. 422. 

60. Ill.—Wilson V- Terminal R. 
Ass’n of St Louis, 77 N.E 2d 429, 
333 IlLApp 256. 

Mo.—CJoEpus Otaia cited lu State v. 
Terte, 207 S.W.2d 487, 491, 367 Mo 
229. I 


Nev.—^Los Angeles & S. L. R. Co v 
Umbaugh, 123 P.2d 224, 61 Nev 
214. 

S.C —Engelberg v. J, F. Prettsrman & 
Sons, 166 S B 173, 169 S C. 91. 

51 C J. p 1090 note 26. 

Lease by railroad: 

Generally see supra SS 208-224 
Effect of generally see supra $216 
Liability as between lessor and 
lessee generally see Landlord 
and Tenant §§ 417-444. 

Liability of lessor for inaury to; 
Passenger by lessee see Carriers 
§ 707 a. 

Third persons on leased premises 
generally see Landlord and Ten¬ 
ant §§ 417-433. 

“The general rule of law is that 
a railroad company is liable for in- 
Junea to persons by the wrongful 
and negligent operation of the cars 
upon the road, whether operated by 
Itself or by any other corporation, 
to which It has leased it"—^Barnes 

V, Red River & G, R. R*. 128 So. 724, 
727, 14 La App 188. 

Joint duty 

The duty of operating railroad 
with due care for safety of the pub¬ 
lic is owed jointly by railway les¬ 
see and railway lessor.—^Hawley v 
Davenport, B. L & K. W. Ry. Co., 
Iowa, 45 N.W.2d 513—Sorenson v. 
Chicago, R. I. & P. Ry- Co^ 168 N. 

W. 313, 183 Iowa 1123. 
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that the lessee is the agent of the lessor. It has 
been held that the lessor can be relieved of its dutj? 
to operate with due care for the safety- of the public 
only by an unequivocal legislative release 

Where lease authorised Where there is legisla¬ 
tive authority for the execution of the lease, but no 
express provision as to the subsequent liability’ of the 
lessor, there are directly conflicting lines of au¬ 
thority as to the lessor's liabilit 3 " for the torts of the 
lessee.®^ Some of the decisions hold that the au¬ 
thority to lease implies an exemption from liability 
on the part of the lessor for the torts of the 
lessee,®"* especially where the lessor retains no con¬ 
trol over the operation of the road,®5 unless the con¬ 
tract itself reserves continuing liability in the les¬ 
sor.®® Other decisions hold that the lessor is not 
relieved from liability unless there is an express pro¬ 
vision to this effect in the legislative authority,®*^ 
and even though the lessor has no control over the 
operation and management of the lines.®® Still other 
cases make a distinction between injuries growing 
out of negligence in the running of trains or the 
general management of the road over which the 
lessor could exercise no control and injuries due to 
the omission of duties owing to the public which are 
imposed primarily on the lessor,®® holding that, in 


the absence of statutory exemption, an authorized 
lease impliedly relieves the lessor from liability for 
injuries of the former kind"® but not for injuries 
of the latter kind."i 

Where the lessor is liable for the negligence of 
the lessee, such liability applies to an injury occur¬ 
ring at a point be} ond the limits of the leased road, 
on the track of another company, where the license 
to use such track was acquired by the lessor and 
was derived by the lessee through the lease.^^ 

Liabilit}' of a lessor for injuries arising from oper¬ 
ation of the road by his lessee does not apply where 
the lessor is obligated by statute to permit a joint 
use of its tracks with others,’'® especially where the 
operating agreement provides that each company 
shall be liable only for the negligence of its own 
serv^ants.*^^ 

Where lease unauthorised. If the lease is unau¬ 
thorized, the lessor company w!l remain liable for 
the torts of the lessee in the operation of the road,'^® 
but not for torts committed by the lessee in carrying 
on a separate and distinct,'^® even though similar/^ 
business. 

On expiration of lease, the road reverts to the les¬ 
sor m the condition in which it then is, and its opera- 


Snle recognized "by statute 
Jklo.—State V. Terte, 207 S-W.ad 487, 
357 Mo 229. 

61. HI—^Dabrowski v Illinois Cent 
R. Co., 24 W-E 2d 382, 303 Hl-App 
81. 

3Tev.—Los Angeles & S L. R. Co 
V. Umbaugh, 123 P 2d 224, 61 Nev 
214. 

51 C J p 1091 note 27 
i62. Iowa—^Hawley v. Davenport, R. 
I. & N W, Ry. Co, 45 NW2d 613. 

SKatute held not to release lessor 
from liability 

Iowa.—^Hawley v. Davenport, R. I 
& N W. Ry. Co, supra—Sorenson 
V. Chicago, R. I. & P. Ry. Co., 168 
N.W. 313, 183 Iowa 1123 

63. Ark —^Little Rock, etc., R. Co 
V. Daniels, 56 SW 874, 68 Ark. 
171. 

£1 CJr. p 1091 note 29. 

64- Miss.— H, Weston Lumber Co 
V. Hibbens, 182 So. 115, 182 Miss. 
669. 

£1 aJ. p 1091 note 80. 

65. Miss—^Estes V. Memphis, etc. 
R. Co, 119 So. 199, 152 Misfa. 814. 

610 J p 1091 note 31, 

66. Pa.—^Pinkerton v, Pennsylvania 
Tract Co, 44 A, 284, 193 Pa. 229, 

67. Gsl—^B ennett v. Western & A. 
R. R., 157 S.E. 365, 42 Ga.App 
821. 

Ky.—lUinoia Cent R. Co. v. Mc¬ 


Guire's Adm'r, 38 S.W2d 913, 239 
Ky. 1. 

51 C J p 1091 note 34. 

The reasoning is that in the ab¬ 
sence of such exemption the lessor 
IS estopped to set up the lease as a 
defense and so release itself from 
liability for the negligence of its 
lessee, since it would be against 
public policy to allow a railroad cor¬ 
poration to put oft the liability inci¬ 
dent to its franchise while enjoying 
the protits that may accrue by the 
medium of a lease 
Iowa—Sorenson v Chicago, etc, R. 

Co, 168 N.W. 313, 183 Iowa 1123. 
Nev.—^Los Angeles & S L. R Co. v. 
Umbaugh, 123 P.2d 224, 61 Nev. 
214. 

Kease of state property; sublease 
Lease of state railroad property 
by lessee railroad did not exempt les¬ 
see from liability for use of tracks 
by sublessee, act prohibiting lessee 
from re-leasing property without 
governor’s consent does not exempt 
lessee from liability to public from 
use of tracks by sublessee.—Bennett 
v. Western & A R. R, 157 S.B. 365, 
42 GaApp. 821. 

heading case 

SC.—Chester Nat. Bank v. Aflcmta, 
etc.. Air Line R. Co., 25 SC. 216. 

68, Ky—^Illinois Cent. R, Co. v. Mc¬ 
Guire’s Adm’r, 38 S.W.2d 913. 239 
Ky. 1. 


69- Cal.—^Lee v Southern Pac R. 
Co. 47 P 932, 116 Cal. 97. 68 Am. 
S R. 140, 38 L R A 71. 

61 C J p 1091 note 35 

70. TJ S.’^Hayes v. Northern Pac R. 

Co., Ill, 74 P. 279, 20 CC.A 52 
51 C J p 1091 note 37 
Statutory liability see infra 9 359. 

7L Cal.—^Lee v. Southern Pac. R. 
Co, 47 P. 932, 116 Cal. 97, 58 Am. 
SR 140, 38L.RA 71. 

Me.—^Nugent v. Boston, eta, R. Co, 
12 A 797, 80 Me 62, 6 Am S R. 151. 
Injuries caused by defective track, 
roadbed, etc, see infra § 854. 

72- S C.—^Bouknight v. Charlotte, 
eta, R. Co.. 19 SE. 915. 41 S.C 
415. 

73. DC—Smith v Philadelphia, etc, 
.R. Co., 46 App D G. 276, 

74k D C.—Smith v. Philadelphia, eta, 
R. Co., supra 

75- Tex.—^Texas Interurban By. Co. 
V. Hughes, Com.App, 53 S-W.2d 
448. 

51 C J. P1590 note 23. 

Effect of unauthorized lease gener¬ 
ally see supra $ 216. 

76ta N.CL—McCulloch V. Southern R. 

Co., 62 S.El 1096. 149 NC. 306. 

51 C.J. p 1090 note 24. 

77. N.C—McCulloch v. Southern R. 
Co. supra. 
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tion V’ '! " e subject to ary statutory duty or burden 
the t:n:e of its operation by the 

lessee 

Jls^sajc f_" I:sscc aj d'sehargirg lessor. Where thv. 
lessee acknov.\ed^»wS liability and lUikes setdement 
for an injur* inflictrd, the lessor is thereby dis¬ 
charged, since the li-Ssor is responsible only under the 
doctrine of respondeat superior."® 

Term ^^o^cr.:iion cf a rsilzeiy’* as used in a 
lease relieving the lessor rai^vay cempeny of all 
claims for loss or damage ansing from such opera¬ 
tion, requires much more than the mere miovement of 
trains or engines,-® and includes e\er\i:hing neces¬ 
sary to perinit trains and engines to move, such as 
the repair and maintenance of bridges, tracks, and 
briifhrgs 

b. Where Lessor Setains Control 

A lessor railroad company retaking control over the 
operation of the road is liable for injuries resulting 
therefren. 

Regardless of the effect of a lease in ordinary 
cases, as discussed supra subdivision a of this sec¬ 
tion, if a lessor railroad company retains control 
over the operation of the road it will be liable for 
injuries resulting from such operation.82 


cL Where Lessee Assumes Liability 

W^’ere t^’s 'sssor ra'Voad cempar-y would otherw.se 
ba I.able for the acts cf the lessee, such liability as to 
\ third persons is not affected by any covenant in the 
j 'ease or contract between the cancan es by which the 
I lessee agrees to perform the dux es and cb'igations of 
) the lessor, or to indemnify the lease" for any liabilities 
; incurred by reason of the acts of the lessee 

I Where the lessor railroad company would oiher- 
I wise be liable for the ac:s of the lessee, under the 
^ principles discussed supra subdivision a of this sec¬ 
tion, such liability as to third persons is not affected 
by an 3 - covenant in the lease or contract between the 
companies hy which the lessee agrees to perform the 
duties and obligations of the lessor, or to indemnify 
the lessor for any liabilities incurred by reason of 
the acts of the lessee, unless such provisions have 
the support of legislative authority ^6 a covenant 
by a lessee of land from a railroad company to as¬ 
sume all risks of damage or loss to property brought 
upon or in proximity to the premises has been held 
valid-S*^ 

An exemption clause in an industrial track agree¬ 
ment made by a third person with a lessee, who has 
agreed to indemnify his lessor, has been held to be a 
bar in an action against the lessor by such third, 
person for injury occasioned by the negligence of 
the lessee.®® 


c. Where Road Operated in Hame or Interest of 
Lessor 

Where a railroad Is being operated by the lessee In 
the name or interest of the lessor, the latter is liable 
for injuries occurring In the operation. 

The lessor company is liable for injuries occurring 
in the operation of its railroad by the lessee where 
the road is being operated in the name,®3 or wholly 
in the interest,®*^ of the lessor company. 


§ 353. -Liability of Lessee in General 

The lessee of a ralfroad is liable for its ovm negli¬ 
gence in operating the road; and, where a valid lease 
IS regarded as exempting the lessor from liability, the 
lessee is solely liable The lessee cannot avoid liability 
to third persons by any agreement w.th the lessor. 

A lessee railroad companj' is liable for its own 
negligence or that of its servants in the operation of 
the leased railroad,®® but is not liable for torts com- 


78. Conn —State v New Haven, 
etc., R, Co, 37 Conn. 153 

SI aJ. p 1093 notes 43, 44. 

79. OW.—Hammond r. Kansas, etc, 
R Co.. 234 P. 731. 109 Ofcl. 72. 

Effect of release of joint tort-feasor 
see the C.J.S. title Release S 50, 
also 53 C.J. p 1254 note 19-p 1206 
note 5, 

Judgment in favor of lessee as bar 
to suit against lessor see Judg¬ 
ments § 301. 

80. Wash— U. S. Wire Ins. Co. v 
Northern Pac. Ry, Co.„ 193. P.2d 
868. 30 Wasli.2d 722. 2 A.IiR.2d 
1065. 

Negligent operation of a weed 
burner along right of way and negli¬ 
gent going away without extinguish¬ 
ing fires, with result that lessee’s 
warehouse and contents on right of 
way were destroyed by fire, were In¬ 
cident to operation of a railway 


within such lease —TJ 3. Fire Ins 

Co V, Northern Pac. Ry. Co., supra. 

81- "Wash.—U- S Fire Ins Co v. 
Northern Pac Ry. Co., supra. 

82. Miss —CoTptLs Juris q.noted in 
Heed V New Orleans Great North¬ 
ern R Co., 161 So. 553, 655. 170 
Miss. 296. % 

51 Cjr. p 1092 note 43—26 CX P 1038 
note 80 taj 

88. Qa.—Singleton v. Southwestern 
R. Co.. 70 Ga. 484, 48 Am R. 574. 

Iowa—^Bower v. Burlington, etc, B 
Co.. 42 Iowa 546. 

84. tl.S—Southern R Co. v, Bou- 
knlght, Sa, 70 F. 442, 17 CCA 
181, 30 LiRA. 823. 

85- Me.—Nugent v. Boston, etc., R 
Co, 12 A. 797, 80 Me. 62, 6 Am. 
SR. 161. 

$1 C.J. p 1Q92 xmte 63. 

88. N.T.—Philips V. Northern R. 

88 ^ 


Co., 16 NT.S. 909, 62 Hun 233, ap¬ 
peal dismissed 35 NE. 207, 139 N. 
T 650. 

87. TVis—Frederick v. Great North¬ 
ern Ry. Co.. 240 N.W 387. 207 
Wis. 234, 80 A L R. 984, modified 
on other grounds 241 NW. 363, 
207 Wia 234. 

Property affected 

Only property so bought after the 

execution of the lease is affected by 

such covenant—^Frederick v. Great 

Northern Ry Co, supra. 

88. SC.—Salley Oil Mill v. South¬ 
ern R.-Carolizia Biv., 93 SEL 336, 
108 S.C. 131. 

51 C J. p 1092 note 56. 

Contracts for control, operation, or 
use of railroads or incidental fa¬ 
cilities see supra 99 225-233. 

89. III.—-Wilson ▼. Terminal R. 
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mitttd by the lessor company prior to the executio*' 
of the lease,^^® unless, it has been held, it has assumed 
such liability under the terms of the iease.®^ Like¬ 
wise, the lessee is not liable for the neghgence of 
employees of the lessor over whom it exercises no 
control.®- Where, under the local law, the lessor is 
regarded as exempted from liability in case of a 
dmy authorized lease, as discussed supra § 352 a, 
the lessee is solely liable, and to the same extent 
as though operating the road as owner.®^ 

The lessee cannot avoid its liabilitj- as to third per¬ 
sons by any contract or agreement with the lessor, 
even where under the local law the lessor also is 
liable,®® nor can the lessee escape liability by deny¬ 
ing the val:dit>^ of the lease ;®^ nor can the lessee 
claim, as to its operation of the leased road, the 
benefit of any special exemptions from liability con¬ 
tained in its own charter.® 8 

Discrimination as to sidings. Where, after a lease, 
a person becomes entitled to the construction of a 
siding, the right of action for damages for unlaw¬ 
ful discrimination in refusing the siding is against 
the lessee®® and not the lessor.^ 

Xcgligcnce of independent contractor. The lessee 
IS also liable for injuries due to the negligence of the 
servants of an independent contractor, where such 
contractor is exercising any of the charter powers 
and franchises of the company wuth its assent.® 

1 354. - Injuries Due to Defective Road¬ 

beds, Tracks, Etc. 

a. Liability of lessor 

b. Liability of lessee 


a. Liability of Lessor 

During operation by a iessee railroad company, the 
lessor is generally Iiaole for injuries due to the condi¬ 
tion of the track, roadbed, or appurtenances thereto, but 
not for the neg:'gence of the lessee in making repairs 
or aIte<*ations. 

The general rule, in the absence of statute pro¬ 
viding otherwise, is that the lessor railroad company 
can be held liable for injuries, during operation by 
the lessee, due to the condition of its track or its 
roadbed or appurtenances thereto,^ even though the 
lessee may also be liable,^ and even under circum¬ 
stances where it is conceded that it would not be 
liable for negligence of the lessee in the operation 
of its trains ^ On the other hand, in the absence of 
a statute to the contrary, the lessor is not liable for 
injuries growing oat of the negligence of the lessee 
in making repairs or alterations upon the leased 
road,6 notwithstanding the lessor is bound under 
the terms of the lease to compensate the lessee for 
the cost of such work,7 and although it would be lia¬ 
ble if such defects existed at the time the lease 
was executed and possession given,8 and were con¬ 
tinued in such condition even through the fault or 
negligence of the lessee.® 

b. Liability of Lessee 

A lessee railroad company Is liable for Injuries from 
its acts in repairing or altering the leased road, failing 
to maintain it in proper condition, or continuing, after 
notice to abate, a nuisance created by the lessor; but 
authorities are not uniform as to the liability of the les¬ 
see for injuries due to the original construction of the 
road. 

A lessee railroad company has been held liable for 
injuries occurring during its operation of the road 


Ass'n of St Liouis, 77 NB2d 429, 
3S3 II1.APP 256 
61 CJ. p 1095 note 34. 

Liability of: 

Company usingr tracks or road of 
another see infra § 365. 

Liessee generally for injuries to 
third persons see Landlord and 
Tenant §S 434-442. 

90. Mo—^Tate v Missouri, etc., R. 
Co., 64 Mo, 149. 

61 C J. p 1095 note 35. 

91. U S.—Dunn V. Clinchfield R Co., 
CCATenn, 19 F2d 810, certiorari 
denied 48 S.Ct 117, 27& TJ S. 567, 
72 L Ed. 424. 

61 C.J. p 1096 note 36. 

93. Mo.—Wills V. Atchison, etc, R 
Oo., 113 B.W, 713, 133 Mo App. 626 

'98. ^iss.—^Eates v. Memphis, etc, 
R. Oo, 119 So. 199, 152 Mias. 814 
51 C J. p 1095 note 39. 

9ft. Cal,—Barrett v. Soutbem Paa 
Co., 277 P. 481. 207 Cal. 15ft. 

*51 G J. p 1095 note 40. 


95. Iowa —Clary v, Iowa Midland 
R Co 37 Iowa 344 

Mass —^McCJuer v Manchester, etc , 
R Co. 13 Gray 124, 74 Am D. 624 

96. m. —Oftner v. Chicago, etc, R 
Co, 174 Ill App. 82. 

Mass.—^Davis v. Providence, etc., R. 
Co, 121 Mass. 134. 

97- D C —Chesapeake, etc, R. Co 
V. Howard, 14 App.DC. 262, af¬ 
firmed 20 set 880, 178 US. 163, 
44L.Ed 1015. 

51 C.J. p 1096 note 43 

98. Mich—^McMillan ▼. Michigan 
Southern, etc., R. Co., 16 Mich. 79, 
93 AzeuD. 208. 

99. Pa.—^Moser v. Philadelphia, etc., 
R. Co. 82 A. 362, 233 Pa. 259, 40 
L-ItAjNr.S., 619. 

Right to siding see supra 8 413. 

1. Pa.—^Moser y. Philadelphia, eta, 
B. Co., supra. 

2. m. —Suburban R. Co. v. Balk- 
will, 63 N.E. 389, 195 HI. 535. 
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3. Tex—Houston & T. C. R. Co. v. 
Adams, Civ App, 32 SW.2d 382 

51 G.J. p 1092 note 59. 

4. Tex—^Houston & T. C. R. Co v. 
Adams, supra 

5. Cal.—Lee v. Southern Pac. R 
Co., 47 P. 932, 116 Cal. 97, 58 Am 
S,R. 140, 38 LR.A. 71. 

6. Mich.—Ackerman v. Cincinnati, 
etc. R. Co.. 106 X.W 658, 143 Mich. 
58. 114 Am.SR 640 

51 C.J p 1093 note 63. 

Statutory liability see infra 8 359. 

7. N-T.—Millear v. New York, etc. 

R. Co, 26 36, 125 N.T. 118. 

8. Mo.—Hahs T. Cape Girardeau, 
eta, R. Co., 126 S.W. 634, 147 Mo 
App 262 

51 C.J. p 1093 note 64. 

9. Mo.—Halls V. Cape Girardeau, 
etc., R. Co., supra. 

51 C J. p 1093 note 65. 
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due to the defective condition of the track or road¬ 
bed, although such defects were in the original con¬ 
struction or existed at the time of the lease,since 
it cannot keep and maintain the tracks or roadbed in 
a dangerous condition and escape liability for injur 3 ' 
arising out of such conditional on the ground that 
It is the duty of the lessor to keep the tracks in 
proper order but it has also been held that the 
lessee is not liable for injuries to property due to 
the original construction of the road by the lessor.i^ 
The lessee is liable for injuries resulting from its 
own acts in making repairs or alterations upon the 
leased road,i^ or its failure to perform its continu¬ 
ing duty to maintain the road in suitable and proper 
condition.1® 

Under an ordinance requiring railroads to fence 
their roads, when and as prescribed by the certain 
municipal officers, a lessee is not liable for an in¬ 
jury resulting from a failure to fence, in the absence 
of a notice to it to fence the road, ■where it is not 
responsible under the lease for the maintenance, re¬ 
pair, and renewal of the properly,^® even though 
notice had been given its lessor.^7 

WTiere the lease provides that during the term 
the lessee will do and perform all acts which in the 
absence of such lease the law vrould impose on the 
lessor, the lessee must construct farm crossings 
■which are required by statute.^® 

Continuing nuisance. Where a lessee continues 
a nuisance created by its lessor in the construction or 
maintenance of the road, after notice to abate it, it 
will be liable for resulting damages,^® even though 


the nuisance was created by its lessor in an attempt 
to abate another nuisance of which complaint was 
made.20 

§ 355. - Injuries to Shippers 

A railroad company has been held liable for the neg¬ 
ligence or other wrongful conduct of its lessee resulting 
in loss to a shipper. 

It has been held that a railroad company is liable 
for the negligence of its lessee causing loss or delay 
m transit of shipments of goods^i or live stock,22 
and for a refusal of the lessee to transport goods 
on demand,23 or to deliver goods to the consignee 
The lessor, however, is bound to do no more than 
Its lessee,25 and, where bound by the contract of 
shipment, it is protected thereby and is entitled to 
any proper exemption from, or limitation of, liability 
provided for therein,2® and is entitled to the benefit 
of a stipulation limitmg the liability to losses on its 
own line.27 

§ 356. — Injuries to Employees 

Authorities differ as to whether a lessor railroad com¬ 
pany IS liable for injuries to the employees of the les¬ 
see arising out of the operation of the road by the latter. 

The authorities are not in accord on the question 
of the liability of a lessor railroad company for in¬ 
juries to employees arising out of its lessee’s opera¬ 
tion of the road.23 Thus in some jurisdictions it 
has been held that the lessor is liable for the con¬ 
sequences of the negligence of the lessee in the 
operation of the road to the employees of the 
lessee,2® who, as to the lessor, are considered as 


10. La —Corpus JTnrls guoted In 

Brandon v. Texas & New Orleans 
R Co., App, 169 So. 254, 256. 

61 C J. p 1096 note 49. 

11. La —Corpus Juris guoted in 

Brandon v. Texas & New Orleans 
B Co, App., 169 So. 254. 256. 

51 C.J. p 1096 note 50. 

IS. Xia.—Corpus Juris guoted in 

Brandon v. Texas & New Orleans 
R.Co, App, 169 So. 254, 256. 

Tex.—^Texas, etc, R Co. v Ross, 
27 S.W. 728, 7 Tex.Clv.App 653. 

13. W.Va—Guinn v. Ohio River R. 
Co, 38 S W. 87, 46 W.Va. 161, 76 
Am S R. SOB- 

SI C.J. p 1096 note 62. 

14. La.—Corpus Juris guotad in 
Brandon v. Texas & New Orleans 
R. Co, App. 169 So. 264, 266. 

51 C J. p 1096 note 53. 

15. La —Corpns Juris quoted in 
Brandon v. Texas & New Orleans 
R. Co, App., 169 So. 264, 256. 

51 C.J. p 1096 note 54 

16. m.—^Livak V. Chicago, etc., R. 
Co.. 182 NE 524, 299 Ill. 218. i 


17. m. —Livak V Chicago, etc, R 
Co., supra. 

18- NY.—^Buffalo Stone, etc, Co v. 
Delaware, etc, R. Co, 29 NE 121, 
130 N.Y. 152. 

19. Mo—^Dickson v. Chicago, etc, 
R Co, 71 Mo 675. 

51 C J. p 1096 note 59. 

20. Ga—^Vestem, etc, R. Co v. 

Cox, 20 SE 68, 93 Ga 561. 

21. Tex.—^International, etc, R Co 
V. Moody. 9 SW. 465, 71 Tex 614 

61 C J p 1093 note 68. 

Delay of goods in transit generally 
see Garners §§ 190-230 

22. Ill—Ohio, etc, R. Co v. Dun¬ 
bar, 20 Ill 623, 71 AmD 291. 

23. Tex —Central, etc., R. Co. v. 

Morris, S S W 457. 68 Tex 49. 

Duty to receive and transport gener¬ 
ally see Carriers §5 27-34 

24. S.C—Chester Nat, Bank v. At¬ 
lanta, etc., Air Line R. Co., 25 S. 

a 216 . 

51 C J. p 1093 note 71. 
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Delivery of goods by carrier gener¬ 
ally see Carriers §§ 159-1S6 

25- Tex—International, etc, R. Co. 
V Thornton, 22 S.W. 67, 3 Tex Civ. 
App. 197. 

26- Tex—International, etc, R. Co. 
V. Thornton, supra. 

Limitation on common-law liability 
by contract generally see Carriers 
§§ 88-118. 

27. Tex—^International, etc., R- Co. 
V. Thornton, supra 

28. III.—Chicago, etc, R. Co. v. 
Hart, 70 NB. 654, 209 Dl. 414. 66 
LR.A. 75. 

51 C J. p 1093 note 78. 

Liability of: 

Lessor for injuries to o'wn em¬ 
ployees see Master and Servant 
$ 178. 

Licensee railroad to employees of 
licensor see infra § 365 b 
Licensor railroad to employees of 
licensee see infra 6 364 b. 


29. N.C.—Harden v. North Carolina 
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part of the general public,30 especially where the 
employees had no notice of the lease,and not- 
^nthstanding the injuiy' was not due to a defect in 
the road but solely to negligence in the operation of 
the trains but in other jurisdictions it has been 
held that the lessor is not liable where the inj*ur>' to 
such an employee was received in the line of serv¬ 
ices required of him in operating the road, and were 
caused solely by the negligence of the lessee^^ m 
the management of the road^-t or in failure to 
furnish suitable apphances,35 and although there is 
no express statutory exemption from such liability^® 
imless its negligence concurred w-ith that of the 
lessee.®*^ There is a similar conflict even under stat¬ 
utes expressly providing that the lessor shall remain 
liable as though it operated the road itself, it being 
held under some that the provision applies to in¬ 
juries to employees of the lessee,38 and under others 
that the provision applies only to the duties of the 
company as a common carrier to the public and not 
to injuries to employees due to the negligence of the 
lessee.39 

The lessee's liability for injuries to its employees 
is discussed in Master and Servant § 178. 

Defects in roadbed or other property. Following 
the general rule stated supra § 354 a, the lessor is 
liable for injuries to the lessee’s employees due to 
structural defects m the road as constructed by the 
lessor or due to its failure properly to maintain it 
imder its public duty to do so,^o as, for example, 
injuries resulting from its failure to maintain in a 
reasonably safe condition its tracks^i or station 


§§ 356-357 

houses,^- especially where the lease is void^3 or 
without statutory authorily.^'^ 

§ 357- -Injuries to Animals 

a. In general 

b. Arising from failure to fence or erect 

cattle guards 

a* In General 

Both the lessor railroad company and the lessee have 
been held liable for injuries to animals caused by the 
latter^s negfisence. 

Where a railroad lease was unauthorized, the 
lessor railroad company will be liable for injuries to 
animals caused by the negligence of its lessee. 
Even where the lease is authorized, the lessor has 
been held liable for such injuries.'^® 

A lessee company, owing the same degree of care 
as its lessor to prevent injuries to stock, is similarly 
liable for failure to exercise such care,including 
its failure to abate a continuing nuisance.^® 

b. AzisiDg from Failure to Fence or Erect Cattle 
Guards 

A railroad company leasing its road to another re- 
mains liable for injuries resulting from its failure to 
comply With statutory requirements as to fences and 
cattle guards; and the lessee is liable to the same ex¬ 
tent 

Where a statute imposes on a railroad company 
liability for injuries to animals caused by its failure 
to comply with a statute requiring it to fence its 
right of way and erect adequate cattle guards, it can- 


R Co., 40 S.E 184, 129 N C 354, 85 
Am SR. 747, 55 L R,A. 784. 

51 C J p 1093 note 8(1. 

30. Ill —Chicagro, etc., R Co. v. 
Hart. 70 NB 654, 209 HI 414, 66 
L.R A. 75 

31. Kan —Kasper v. Kansas City, 
etc., R. Co., 207 P. 208, 111 Kan. 
267. 

32. ^.C.—^Logan v North Carolina 
R. Co. 21 S.B 959. 116 NC 940. 

33. U.S.—-Wllliard v Spartanburg, 
U. & C. R. Co., CC.se, 124 P. 796. 

51 C J. p 1093 note 84 

34. Cal.—^Lee v. Southern Paa R. 
Co., 47 P. 932, 116 Cal. 97, 58 Am. 
S R. 140, 38 L. R.A, 71. 

35- Tex.—^Bast Liine, etc., R. Co. v. 
Culberson, 10 S.W. 706, 72 Tex. 376, 
13 Am.S.R. 805, 3 L.RJL 667. 

51 C J. p 1094 note 86. 

33, Ga.—^Banks v. Georgia^ eta, R. 
Co., 37 S.B, 992, 112 Ga. 655. 

37. Ky.—^Hunsaker v. Chesap^ke. 
etc., R. Co., 215 S.W. 552, 185 Ky. 
686, 28 A-UEl. 117. 


Tex—Schair v Ellison, CivApp, 265 
S TV. 680, certiorari dismissed Sum¬ 
ner Sollitt Co. V. Ellison, 45 S.Ct. 
10, 266 TJ S 638, 69 L..Ed. 482. 
Concurrent negligence generally see 
infra $ 372 b, 

38. SC—^Reed v Southern R. Co., 
65 S.E. 218, 75 SC. 162. 

51 CJ. P 1094 note 90. 

Statutory liability generally see in¬ 
fra $ 359. 

39. Ky.—Chesapeake, etc, R Co v 
Vaughan, 167 S.TV. 141, 159 Ky. 
433 

51 C J. P 1094 note 91. 

4a Ky—^Raikes r Payne, 249 SW. 

1020, 198 Ky. 820. 

51 CJ.p 1094 note 93. 

41- Cal.—^Lee v. Southern Paa R. 
Co., 47 P. 93^ 116 CJaL 97, 68 Am. 
S.B, 140, 38 KRA- 71- 
51 OJ. P 1094 note 94. 

42. Me.—Nugent y. Boston, eta, R. 
Co., 12 A. 797, SO Ma 62, 6 AmS-R. 
151. 

43. 17 S—Hukill y MaysyiUe & B. 
S R. Co., aaKy., 72 JP. 745. 
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44L Ind—Baltimore, etc, R. Co. v. 
Paul. 40 NE. 519, 143 Ind 23, 28 
L.RA 216. 

Tex.—^East Line, etc, R. Co. v. Cul¬ 
berson. 10 S.TV 706, 72 Tex 376, 
13 AnaSR. 805, 3 LR-A. 567 

Liability when lease unauthorized 
generally see supra § 352 a 

45. Mo,—^Brown y- Hannibal, eta, R. 
Co., 27 Mo.App. 394. 

Effect of authorization or lack of 
authorization on lessor's liability 
generally see supra S 352 a 

Liability of railroad for injuries to 
animals generally see infra S3 547- 
689 

46- SC.—^Harmon v. Columbia, eta, 
R. Co., 5 SB. 835. 28 S.C. 401, 13 
Ajn.S.R. 686. 

47. Tex.—^International etc, R. Co. 
V. Dunham, 4 S.W.2d 473, 68 Tex. 
231, 2 Am.S.R. 484. 

61 <Lr p 1096 note 66. 

4a Kan.—Martin y Chicago, eta, 
R. Co., 105 P- 451. 81 Kan. 344, 27 
L.R.A.,N.S., 164. 

51 aj. p 1096 note 67. 



§§ 357-35S 


EAILE0AB8 


74 O.J.S. 


not escape b}^ k?sxng its road to another 

company,*® e\en though the lease is authonzed**^^ and 
by its terms binds the lessee to discharge all statu- 
tor>' liability imposed on the lessor company ,51 and 
the lessor may also be held liable for injuries due 
to defects occurring in, or from failure to keep in 
repair, such fences or cattle guards 5^ Where, 
however, a lessee goes into possession under a lease 
before the road is opened for use, and the statute 
requires fences to be erected pr*or to such time by 
every" railroad, lessee, or other person m posses¬ 
sion, the lessor company will not be liable for in¬ 
juries to animals arising out of the failure of the 
lessee to erect such fences.53 

The lessee is subject to the same liability as the 
lessor for injuries due to the absence of fences or 
cattle guards,5-^ or a failure to keep those constructed 
in repair,55 but only to the same extent.56 Jn some 
instances the statutes imposing the duty or lia¬ 
bility apply in terms to lessees.®*^ The lessee com¬ 
pany cannot avoid its liability by any contract or 
agreement with the lessor nor is it material with 
respect to the lessee whether or not the lease was 
authorized.5® 

§ 358. -Fires 

a. Liability of lessor 
b- Liability of lessee 

a. Liability of Lessor 

A railroad company which has entered fnto an un¬ 
authorized lease of its property has been held liable for 
fires caused by the negligence of its lessee, but, m the 
absence of a statutory liability, the authorities differ as 
to the liability of the lessor where the tease is author¬ 
ized. 


A railroad company which has entered into an 
unauthorized lease of its road has been held liab.e 
for fires caused by the negh.gerxe of its lessee.®'^ 
Where the lease is authorized, it has been held that 
such authority impliedly exempts the lessor from 
1 liability,®! but it has also been held that the lessor 
IS liable unless there is an express legislative exemp¬ 
tion ®2 

Under a statute making a lessor responsibk for 
any cause of action arising out of the operation of 
the road, it has been held that the lessor is liable for 
the negligence of its lessee causing fires,but not 
to the user of an industrial track who has agreed 
to indemnif}" the lessee for all damages occasioned 
by the negligence of lessee’s serv-ants and em- 
ployees.®^ Where a statute imposes a liability for 
all damages by fire communicated by locomotives, 
a lessor company making an authorized lease will be 
liable for fires so communicated by its lessee where 
the statute authorizmg the lease provides that it 
shall remain liable on all actions growing out of the 
operation of the road;®5 and the lessor has been 
held liable where the authority to lease contained 
no such reservation but did not contain an express 
exemption Under statutes providing that every 
railroad company should be liable for all damages 
caused by fires communicated by “its” locomotives. 
It has been held that the lessor is not liable for fire 
communicated by engines of its lessee,®*^ although 
there is also authority to the contrary 

The lessor, although the lease is authorized, is lia¬ 
ble under a statute imposing a liability on all rail¬ 
roads for damages by fire due to a failure to keep 
their rights of way clear of combustible matter.®® 


49. Tex.—^Houston & T C. R Co. v. 

Adams, CivApp, 32 SWScI 382. 

51 C.X p 1034 note 10. 

Duty to construct fences and cattle 
guards see supra § 177. 

50l Kan—St Louis, etc, R. Co. y. 
Curl, 28 Kan 022. 

51. Kan.—St Ijoms; eta, R. Co v. 
Curl, supra. 

52. Tex—^Houston & T. C R Co. v. 
Adams, CivA.pp, 32 S\y2d 382. 

51 C.J. p 1095 note 14. 

63. NT.—^Thorne v. Lehigh Valley 
B, Co, 34 NT.S 625, SB Hun 141 

5^ Kan.—^Missouri Rac. R. Co. v. 

Morrow, 4 P, 87, 82 (Kan. 217. 

61 C.J. p 1097 note 68. 

5^ Cal.—JTohnson v. Southern Pac 
Co., 104 P 713, 11 Cal App. 278. 
Me—Crould v Bangor, etc., R, Co, 
19 A. 84, 82 Me. 122. 


56. Wis.—Cook V Milwaukee, etc., 
R Co., 36 Wis 45. 

61 ax p 1097 note 70. 

67. Ark.—St. Louis, etc, R Co. y. 
Hale, 100 S.W 1148, 82 Ark 175. 

61 C X P 1097 note 71, 

68- Iowa—Clary v Iowa Midland 
R. Co, 37 Iowa 344. 

69- Me—Gould v. Bangor, etc, R. 
Co., 19 A. 84, 82 Me 122. 

6a Pa—^Van Steuben v. New Jer¬ 
sey Cent. R Co, 35 A. 992, 178 Pa. 
367, 34 L.R.A 677. 

Effect of authorization or lack of 
authorization on liability generally 
see supra { 352 a. 

Liability of raflroad for fire gener¬ 
ally see infra §9 484-546 

61. Mfnn.—^Heron y. St. Paul, eta, 
B. Co, 71 N.W. 706,*68 Hum. 642. 

62. Ohio—^Fisher v. Baltimore, etc, 
R. Co, 6 Ohio S. & CL P. 67, 8 Ohio 
N.P. 288. 


63. SC—Salley Oil Mill v. South¬ 
ern R. Carolina Div, 93 S E 336, 
108 S C. 131, 

64. S.a —Salley Oil Mill v. South¬ 
ern R , Carolina Div, supra, 

51 CJ. p 1095 note 25 

Contracts for exemption from lia¬ 
bility for fire see infra § 510 

65. Ohio—^Breymann v. Pennsylva¬ 
nia, etc, R. Co, 165 N.E 863, 30 
Ohio App 490. 

61 ax p 1095 note 27. 

6Q. Ill—^Balsley v St. Louis,* etc, 
R Co., 8 NE 859, 119 Ill. 68, 59 
AmJEl. 784. 

67. SC—^Llpfeld y. Charlotte, eta. 
R. Co, 19 SE. 407, 41 SC. 285. 

51 O J. p 1095 note 30. 

ea Massw—Zngersoll y. Stockbridge^ 
eta, R. Co., 8 Allen 438^ 

69. HI.—Balsley y, St. Louis, eta, 
R. Co., 8 N.E. 859, 119 Ill 68, 69 
AulR. 784. 
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h. Liability of Lessee 

A lessee raikoad company Is subject to statutory lia¬ 
bility for fires, as well as to liability for fires caused by 
Its negligent operation. 

In accordance with the general rule that a lessee 
of a railroad is liable for its own negligcrxe and 
that of its ser\"ants in the operation of the road, as 
discussed supra § 353, a lessee company will be liaVx 
for fires caused by the negligent operation of its 
locomotivesSo, where a railroad leases an 
elevator and operates it as a facility of its railroad, 
it will be liable for fire communicated because of 
negligence in the operation of the elevator.'^^ 

Under a statute imposing liability for fires com¬ 
municated by locomotives or engines, without regard 
to negligence, the lessee is subject to the statutory 
liability for damage by fire communicated by one of 
its locomotives used upon the tracks.^^ 

§ 359. - Statutory Liability 


I who seizes and operates the road against the con¬ 
sent of both lessor and lessee,*^ even though the 
I seizure and operation be by a receiver of the lessee 
^ compan}’^^ 

' cc7^:\iry created under a statute relat- 

irg to railroads gzneralh", where there is no special 
I statute providing for its incorporation, has been held 
^ to be ‘'a railroad company,” and as such liable under 
1 a statute imposing liability on a lessor for the acts 
j of its lessee,unless the legislative intent to release 
I it from such responsibility is clearly manifest.®^ 

f 

I An inira-statc railroad u^hich leases its road to one 
i doing an interstate business, if under a local statute 
it IS responsible for the lessor’s acts, will be liable 
for such acts whether they occur m intra-state or 
interstate commerce.®^ 

Where there is statutory authority for a lease, a 
company acting on such authority is bound by any 
conditions thereof imposing liability".®® 


Statutory provisions may impose on a lessor railroad 
company responsibility for the liabilities of the lessee, 
and vice versa. 


§ 360. -Lease for Other than Railroad 

Purposes 


Responsibility for the liabilities of the lessee rail¬ 
road company is expressly imposed on the lessor in 
some jurisdictions by constitutional^® or statutory^"* 
provisions; and statutes so providing are consti- 
tutional.'^s On the other hand, responsibility for 
liabilities of the lessor may by statute be transferred 
to the lessee,’^® or the lessee may be made liable for 
the same causes, and in the same manner, as though 
operating its own road.^^ 

Statutes imposing such liability are not broad 
enough to impose liability for the torts of a stranger 


A railroad company leasing part of its property for 
a lawful purpose other than railroad use and reserving 
no supervision or control over the premises is not liable 
for the negligence of its lessee In maintaining the prem¬ 
ises in a defective condition where there is no causal 
connect'on between the lease and the Injury; but it 
may be liable to the lessee for negligence. 

Where a railroad company leases part of its 
property for a lawful purpose other than railroad 
use, and reserves no supervision or control over the 
premises, it will not be liable for the negligence of 
its lessee in maintaining the premises in a defective 
condition®^ where there is no causal connection be- 


70- Minn —Cantlon v. Eastern R 
Co, 48 ’NW 22, 46 Minn 481 
Tex—^Texas, etc,, R* Co. v Ross, 27 
S.W. 728, 7 TexCivApp 653- 
71. US—The •Willem Van Dnel, 
Sr., Md, 252 F 35, 164 C.CA. 147. 
cei^oran denied 39 S.Ct. 9, 248 U. 
S. 566. 63 L Ed. 424. 

72- RI.—MacDonald v. N^ew York, 
etc., R Co, 61 A, 678, 23 R.I. 658 
61 C J. p 1097 note 78. 

73. Utah—Jordon v. Utah R. Co, 
166 P. 939, 47 Utah 519. 

51 C.J. p 1097 note 80. 

74- Mo.—State v. Terte, 207 SW.2d 
487, 36? Mo. 229. 

51 CJ.p 1097 note 81. 

Sires see supra $ 358. 

Liability of lessor under such stat¬ 
ute for Injury to employee of les¬ 
see see supra S 366. 

Paihure to neoora lease 
Act authorizing; any person bavins; 
nsrht of action asalnst railroad les¬ 
see, includindr employee of lessee), to 


hold lessor liable where lease is not 
recorded, has been held not to affect 
right of member of general public 
to hold lessor liable for lessee’s neg¬ 
ligence where lease is recorded, but 
merely to give employee of lessee 
right to sue lessor for coemployee’s 
negligence where lease is not record¬ 
ed.—Central of Georgia Ry Co. v- 
Leonard, 176 S.E 137, 49 Ga.App. 
689. 

75- Mo,—^Brown v. Louisiana, etc., 
R. Co. 165 S.W. 1060, 256 Mo. 622- 
61 C.J. p 1097 note 82. 

76; Iowa.—^De Lashmutt v- Chicago, 
etc., B. Co., 126 Jf.W. 359, 148 
Iowa 556. 

51 CJ p 1097 note 85. 

77. Mo.—^Piint V Chicago, B. St Q. 
R. CO., 207 S.W.2d 474, 357 Mo. 
215. 

78. Mo.—Hulen v. Wheelock, 360 
aw. 479, 318 Mo 602. 

51 CJ". p 1097 note 86. 

79. Mo.—^Hulen v, Wheelod^ snpra. 

.^1 


Liability for acts of receiver or his 
servants see infra $ 3$5 

SO. Mo—Clark v Atchison, etc, R. 
Co., 6 SW2d 954. 319 Mo 865. 

51 CJ. p 1097 note 88, p. 1098 note 
89. 

Liability of railroad and terminal 
company see infra $ 367 

8L Mo—Clark v. Atchison, etc, R 
Co., 6 aW.2d 954, 319 Mo. 865. 

83. U.S—^North Carolina R- Co, v 
Zachary, N.C, 34 S.Ct. 306, 232 U.S 
248, 58 LEd. 591. Ann-Cas.l914C 
158. 

51 C J. p 1098 note 91. 

83. Mo.—^Markey v. Xioulsiana* etc., 
R. Co., 84 aw. 61, 185 Mo. 348. 

51 C.J. p 1098 note 92. 

84. N.T.—^Potter York, O. & 

W. Ry Co., 253 N.Y.S. 394, 133 App. 
DiVp 578, afOnned 185 N-EL 708> 261 
KT- 489- 

51 C J. p 1098 note 93. 

Bight of raUnoad to lease part of 
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tween the lease and the injury complained of,^^ and 
even if leasing for such use is unauthorized nor 
is there any imposition of liability on such a lessee 
for any lawful or proper use of the leased prem- 
ises.s^ 

The lessor remains liable for injuries to the lessee 
caused by negligence of the lessor in the operation of 
its roadjSS notwithstanding the lease in terms at¬ 
tempts to relieve the lessor from liability for such 
negligence.^® 

§ 361. Consolidated and Constituent Compa¬ 
nies 

Where two raEIroad companies are legally consoli¬ 
dated, the new company ordinarily is liable for the torts 
of such companies committed before the consolidation, 
and for injuries occurring thereafter due to the defec¬ 
tive condition of the roadbed, etc., constructed by one 
of such companies or to the continuation of a nuisance 
originally created by one company. 

Ordinarily it is held that, where two railroad com¬ 
panies are legally consolidated, the new company 
succeeds to all the rights and liabilties of each of the 
constituent companies, and is liable for the torts of 
such companies committed prior to the consolida¬ 
tion,®^ notwithstanding the statute authorizing the 
consolidation preserves the separate identity of the 
constituent companies with respect to their existing 
liabilities and such liability may be enforced 
directly by an action at law against the new com¬ 
pany.®- So also, the new company will be liable 
for injuries occurring after the consolidation due 
to the defective condition of the roadbed, bridges, or 
culverts constructed by one of the constituent com- 
panies®® or to the continuance of a nuisance orig¬ 
inally created by one of the constituent companies,®^ 
and the succeeding company is alone liable for the 

rieht of way for other than raolroad 
purposes see supra S 101. 

85. Ga.—Compton v. Seaboard Alr- 
Line H. Co, 88 SIQ 988, 145 Ga. 

255. 

86. Ga.—Compton v. Seaboard Air- 
liine R. Co.* supra. 

87. U.S.—Hancock v. ICissouri-Kan- 
sas-Texas R. Co, D.COkl., 28 F- 
2d 45. 

51 C.J. p 1098 note 96. 

88L K a n .—Sprague v. Atchison, etc, 

B, Co, 78 P. 828, 70 Kan. 869. 

61 C J. p 1098 note 97. 

89w Vt—Osgood V. Central Vermont 
B. Co, 60 A- 1S7, 77 Vt. 334, 70 L. 

BA. 930. 

51 Gjr. p 1098 note 98. 

90. Ind—Cleveland, etc., B. Co. v. 

Prewitt, S3 N.BL 367, 134 Ind. 667. 

51 C.J. p 1098 note 1. 

Consolidation of railroads generally 
see supra 234-242. 
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injuries resulting from any new- work of construc¬ 
tion or repair done by it thereafter.®^ 

Responsibility for the liabilities of the constituent 
companies may be imposed by the statutes authoriz¬ 
ing the consolidation,® 6 or expressly assumed by the 
articles of consolidation®" or by the conveyances to 
it,®s but exists independently of any express provi¬ 
sion to this effect and as a legal result of the con¬ 
solidation.®® 

The constituent companies cannot by any contract 
between themselves affect the nght of persons who 
have been injured by their torts and, where a 
railroad company has made an ineffectual attempt to 
consolidate with another, it is liable for an injury 
due to the negligence of the persons operating the 
road by virtue of the attempted consolidation.® 

§ 362. Selling or Purchasing Company 

a. Injuries prior to sale 

b. Injuries subsequent to sale 

a. Injuries Prior to Sale 

Th® purchaser of the property of a railroad company 
at an authorized and bona fide sale takes it free of pre¬ 
existing liabilities growing out of the negligence of, or 
improper operation by, the vendor, or for Injuries caused 
by the construction or maintenance of the road, unless 
such liability Is expressly assumed or Is Imposed by 
statute. 

On an authorized and bona fide sale of the prop¬ 
erty of a railroad company, the purchaser takes 
the property free from preexisting liabilities grow¬ 
ing out of the negligence of or improper operation 
of the road by, the vendor,® or because of injuries 
to, or trespasses upon, property occurring prior to 
the purchase and caused by the construction or 


91- AJa—-Warren v. Mobile, etc., B 
Co.. 49 Ala. 682. 

S.C.—Pickett V, Carolina Dlv South¬ 
ern B. Co , 48 S H 466, 69 S C. 445. 

92. Va—^Langhome v, Richmond B. 
Co„ 22 S.B 159, 19 S.E. 122, 91 Va. 
869. 

93. 111.—Chicago, etc., R. Co v. Mof- 
fltt, 75 Ill 524 

51 C.J. p 1098 note 4. 

94k Me—^Penley v. Maine Cent. B. 
Co., 92 Me 59. 

SC.—Jones v. Seaboard Air Line B. 

Co, 45 S.B. 188, 67 SC 181 
95i. La.—^Day v. New Orleans Pac. B. 
Co, 37 La.Ann. 131. 

96. S.C —Pickett V. Carolina Div. 
Southern B. Co., 48 S.B. 466, 69 
SC 445. 

51 C.J. p 1098 note 7. 

97. Ark—St. Louis, etc., R, Co. v. 
Marker, 41 Ark. 542. 

51 C J. p 1099 note 8. 


98. Va.—^Langhome v. Richmond R. 
Co, 22 S.B. 159, 19 S.B 122, 91 Va. 
369. 

99. Kan —^Berry v. Kansas City, etc, 
R Co, 34 P. 805, 36 P 724, 62 Kan. 
759, 774, 39 Am SR. 371, 381. 

51 C J. p 1099 note 10. 

1. Md—State v, Baltimore, etc, IL 
Co., 26 A. 866, 77 Md. 489. 

2. N.Y .—^Latham v. Boston, etc., B- 
Co., 38 Hun 265. 

51 C.J. p 1099 note 12. 

Operation and effect of unauthorized 
or incomplete consolidation see su¬ 
pra § 239. 

3. Ky.—Chesapeake, etc., R. Co v. 
Grlest, 4 S.W. 323, 85 Ky. 619, 9 
KyL. 177. 

51 C J. p 1099 notes 14, 16. 

Liability of purchaser at Judicial sale 
see infra § 363. 

Sales generally see supra 199-207. 
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maintenance of the road,^ unless such liability is 
expressly assumed^ or is imposed by statute;® but 
for this result the sale must be a bona fide and 
valid one and not a mere consolidation or change 
of name." It has been held that a contract be¬ 
tween the companies by which the purchasing com¬ 
pany agrees to assume the debts and liabilities of 
the other does not confer any right on a third per¬ 
son to sue the purchasing company in tort on an 
unliquidated claim existing against the other com¬ 
pany.® 

The selling road remains liable for injuries oc¬ 
casioned prior to the sale and during its operation 
of the road.® 

b. Injuries Subsequent to Sale 

After a railroad company validly sells Its road and 
franchise, and surrenders possession and control, it is 
not liable for subsequent injuries from operation by the 
purchaser; the latter Is liable for injury resulting from 
Its continuation of an Improper condition with knowl- 
edge thereof, or from omission of a continuing statutory 
duty. 

After an authorized and otherwise valid sale of 
its road and franchise by a railroad company, it 
is not liable for subsequent injuries due to the 
negligent or improper operation of the road by the 
purchasing company, to which it has surrendered 
the possession and control;^® nor is this rule af¬ 
fected by the fact that the sale was not registered 
or that the property continued to be assessed in 
the name of the former owner.l^ The succeeding 
company is liable for injuries resulting after its 
acquisition of the road due to the manner in which 


it was constructed by its predecessor, if it contin¬ 
ues to use the road in its defective or improper con¬ 
dition,with knowledge thereof,such notice or 
knowledge ordinarily being regarded as necessary,^^ 
or where it continues a nuisance created by the 
vendoris unless the nuisance was on other property 
not belongng to, or under the control of, the rail¬ 
road company,!® and also for damages due to any 
acts on its own part with respect to the construc¬ 
tion. alteration, or repair of the road.!"^ According¬ 
ly, the purchaser may be liable for fire communicat¬ 
ed through combustible material allowed to ac¬ 
cumulate on the right of way by its vendor!® 
Where the original construction is not improperly 
or negligently done, no cause of action arises 
against the purchasing company in favor of a suc¬ 
cessor in title of the original landlord, through 
whose land the road "was constructed.!® 

Continuing statutory duty. A purchasing com¬ 
pany will be liable for injuries occurring after 
the purchase due to the omission of a general stat- 
utorj' duty of a continuing character, although it 
should have been performed by its predecessor, such 
as a failure to restore a highvray,-® to provide cul¬ 
verts and sluices necessary for natural drainage.^! 
to erect and maintain fences,or to keep water¬ 
courses free from obstruction.^® 

Invalid sale. WTiere a railroad attempts to sell 
its road to another company which is not authorized 
to purchase it, it is not relieved from liability for 
injuries to third persons occasioned by the oper¬ 
ation of the road by such company.-^ 


4. Ky—^Buck Creek R Co, v Haws, 
94 SW2d 9S0, 264 Ky. 436 

51 C J p 1099 note 16, 

6. Mo—^Kam V. Illinois Southern R 
Co, 89 SW. 340, 114 MoApp. 162, 

6. Mass.—^New Bedford R Co. v. Old 
Colony R Co, 120 Mass. 397. 

51 C J. p 1099 note 18. 

7- Ga —■White v. Atlanta, etc, R Co, 
63 S.EL 234, 5 Ga.App. 308. 

51 C J. p 1099 note 19. 

Consolidation of railroads see supra 
S3 234-242. 

& Ky. —Chesapeake, etc., R. Co. v 
Griest, 4 S.W. 823, 85 Ky. 619, 9 
KyL 177, 

51 C.J. p 1100 note 20. 

9m S.C —Henry Mercantile Co. v. 
Georgetown, etc, R. Co, 89 S.E. 
480, 104 SC. 478. 

MX Miss—Weston ZiUmher Co, 
V. Hibbena, 182 So. 115, 182 Mss 
669. 

51 CJT. p 1100 note 28. 

11- toL —Goodwin V. Bodcaw Lumber 
Co., 84 Sa 74^ 109 La. 1050. 


12- Iowa—Willitts V. Chicagro, etc, 
R Co, 55 XW 313, 88 Iowa 281, 21 
LRA. 608 

"Liability springs from the accept¬ 
ance of the situation and continued 
operation by the new owner m spite 
of the obvious danger ”—Baltimore & 
A. R Co V Contmo, C A Md, 186 P.2d 
932, certiorari denied 71 S.Ct. 798. 841 
U S. 927, 96 L Ed - 

13. Iowa.—Willitts V, Chicago, eta, 
B. Co., 65 N.W, 313, 88 Iowa 281, 21 
LRA. 608 

Mo—Culver v- Chicago, eta, R. Co, 
38 Mo.App 130. 

14^ Okl.—Daniels v. St. Louis, eta, 
R. Co, 128 P. 1089, 36 Okl. 421, 50 
L.R.A.,N.S, 929. 

51 CJr. p 1100 note 27. 

15. Mo—Culver v. Chicago, etc., B. 
Co, 38 Mo.App. 130. 

N.Y .—^Brown v«. Cayuga, etc., R. Co., 
12 N.T. 486. 

16. Mo.—Wayland v. St. Itoula, eta, 
R. Co^ 75 Mo. 548. 
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17- Ga—Southern R, Co v. Puckett, 
48 S.E. 968, 121 Ga. 322. 

18: III—^Lake Erie, etc, R Oo v. 

Cruzezi, 29 IllA.pp. 212. 

51 C.J. p 1100 note 31. 

19. Ga —Seaboard Air-Line R. Co v. 
McMurrain, 62 S E. 109S. 132 Ga. 
181. 

61 CJ. p 1100 note 32. 

50. Mich.—^Thayer v. Flint, etc, R. 
Co.. 53 N.W. 21$, 93 Mich 150 

51. Ill.—^Nevols V St. Louis, etc, R. 
Co, 147 II1.APP. 113. 

28- HL—^Toledo, eta, R. Co, v. Ar¬ 
nold, 51 Ill 341. 

51 O.J. p 1100 note 36. 

Duty to fence generally see supra S 
177- 

53. Ind—^Pennsylvania lEL Co. v. 
Watson. 146 N.BI 763, 82 IndjVpp. 
496. 

54. Ky.—Plummer v. Chesapeake, 
eta, R. Co., 186 S.W. 162, 143 Ky. 
102, 33 L.RJL,NS., 392. 

51 CUT p 1100 note 38. 
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§ 363. Purchaser at Foreclosure or Judicial < 
Sale 

The pu»*chas€r of the property of a railroad company 
at a foreclosure sale ts not liab'e for injuries cccumng 
pr.Qp thereto while the mortgr^cr or a rece»ver was in 
possession except where a statute or the deci-ee under 
\/hich the sale is had proviaes otherwise; but tne pur- 
ctiaser is liable tor continuing, with notice, a previously 
created nuisance 'or failing to perform a conti*^u>ng duty. 

After a jiiilcla! sale of its property, a railroad 
company is not liable for injuries arising from 
the operation of the road by the purchaser,-^ In 
the absence of a statutory profusion to the con¬ 
trary,-® the purchaser at a foreclosure sale is not 
liable for injuries occurring prior thereto while the 
road was in the possession of the mortgagor or of 
a receiver-" except that liability may be imposed 
on the purchaser at a foreclosure or other judicial 
sale by the terms of the decree under which the 
sale is had,-S which liability can be enforced only 
in accordance with the terms and conditions of 
such order.-® A decree requiring the purchaser 
at a foreclosure to pay all liabilities incurred by 
receivers in operating the road has been held to 
include such liabilities as for damages recoverable 
for personal injuries,®® wrongful death,and lia¬ 
bility under a statute for failure to maintain later¬ 
al drains.®® 

Where the sale is not made subject to claims 
against the sold-out road or the receiver, the pur¬ 
chaser will not he liable on a cause of action ac¬ 
cruing after the sale, but before confirmation®® 
or delivery of the deed.®^ 

A purchaser will be liable for damages due to 
the continuance by it of a nuisance created by the 
mortgagor company or receiver, of which such 
purchaser had notice.®® 

Earnings diverted to betterments. Where earn¬ 
ings of a railroad while in the hands of a receiv- 
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er, which are applicable to cor tract and tert !:a- 
bi itles incurred by the rcccr-er, are diverted to 
permanent imprcvemer.ts, the purchaser cf the 
road may be liao.e to t-te extent of suen improve¬ 
ments,®® the ru!e being apphe-b^s to Iiabiht}' for 
, torts of the receiver in possess: ju occurring be¬ 
tween the time of transfer of tide and the fital 
delivery of possession 

Agency of receiver. The purchaser canrxt be 
held liable on the ground that the receiver is ms 
agent for the torts of the receiver, if continued in 
possession occurring betw^een the time of the trans- 
j fer of title and the final delivery of possession®3 
except, perhaps, wrhere the possession of the re¬ 
ceiver is at the instance and for the benefit of the 
purchaser.®® 

Continuing duties The company purchasing a 
railroad under a foreclosure sale will be liable for 
any mjurj' occurring after the purchase due to the 
nonperformance of any duty of a continuing nature, 
although it should have been performed by its pred¬ 
ecessor."^® 

§ 364. Railroad Allowing Use of Road by 

Another 

a. In general 

b. Liability toward employees of li¬ 

censee 

c. Liability for injury due to defective 

roadbed or tracks 

d. Injuries to animals 

e. Fires 

f. Use under statutory permission 

a. In General 

A railroad company admitting another company to 
the joint use of its tracks is liable for the latter's neg¬ 
ligent acts in the enjoyment of such use. 


2S. Ala.—Western B. Co. v. Davis, 66 
Ala. 578. 

Dzability of: 

Purchaser at foreclosure or Judicial 
sale grenerally see supra S§ 328- 
3S8. 

Bellmsr or purchasing; company gren- 
erally see supra $ 362. 
ae. Tex.—^Ba^er v. Adkins, CivA-pp., 
278 S W. 272. 

51 C J. p 1100 note 41. 

37 . Ark —^Bolton v. Missouri Pac. R. 

Co. 248 S W. 562, 157 Ark. 475. 

61 C.jr. p 1101 note 42. 

S8. ITS.—Central Trust Co. of New 
York V. Denver & R. G. R. Go., 
Colo., 97 P. 239, 38 C-OA. 143, cer¬ 
tiorari denied 20 S Ct. 1025, 176 
U.S 68, 44 L Ed, 638. 

51 Cjr. P 1101 note 43. 


29. Tex.—^Houston, etc, R Co. v. 
Crawford. 31 S W, 176, 88 Tex. 277, 
63 AmSR 752, 28 ERA. 761 
51 C.J. p 1101 note 44. 

39, Neb—Jones v. Chicagro Great 
Western R. Co, 149 N.W. 813, 97 
Neb. 306. 

31. Tex.—International-Great North¬ 
ern R Co. V. Smith, ClvApp., 269 
S.W. 886. 

32. Mo.—^Riffe v. Wabash R- Co., 
207 S.W. 78, 200 MoA.pp 397. 

33. NT.—Metz v. Buffalo, etc., R. 
Co., 58 N.T. 61, 17 Am R. .201- 

34. lowa^—White V. Keokuk, eta, R. 
Co:, 2 N.W^ 1016, 52 Iowa 97* 


35. Mo —Georgre v Wabash Western 
R Co, 40 Mo.App. 433. 

36. N.C—^Lassiter v. Norfolk South¬ 
ern R. Co., 79 S E. 264, 163 N C. 19. 

37- Tex—Houston, etc, R Co v 
Crawford, 31 S.W 176, 88 Tex. 277, 
63 AdolS R 762, 28 L,RA. 761. 

51 C J- p 1101 note 52. 

33. Mass —^Archambeau v. New 

York, etc, R Co, 49 N.E- 435, 170 
Muss. 272. 

61 C J. p 1101 note 63, 

39. Tex.—Houston, etc, R. Co. v. 
Bath, 44 S.W. 696, 17 Tex.C!vAj)p. 
697. 

dOb Mich.—Gagre v Pontiaa eta, R. 
Co., 63 N.W. 318. 105 Mich. 335. 
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It is a well-established principle of law that a 
railroad company which admits another railroad 
company to the joint common use of its tracks is 
liable for the negligent acts of such company in 1 
the enjo>Tnent of such use,^l although it was guilty 
of no negligence or breach of duty on its own | 
part,**2 and such liability is not affected by the fact i 
that the company using the tracks is also liable ,-^3 i 
but where liability is predicated not on the negli¬ 
gence of the operating company, but on the neg¬ 
ligence of the company owning the road, the cir¬ 
cumstances must be such as to give rise to a duty 
toward the person injured.^^ 

Unauthorised use of track. If a train of one com- j 
pany is trespassing on the tracks of another, the 1 
company owning the road is not liable for injuries i 
due to the negligence of those in charge of the ! 
train.^5 

Use by several. The owner of a road which per¬ 
mits several other railroads to operate trains over 
it is liable for the whole of the damages arising 
from the construction of the road and operation 
of trains.**® 

b. Liability toward Employees of licensee 

Where one railroad company permits the Joint or 


common use of fts tracks by another, ft fs not liable for 
the negl.gence of the licensee company toward the em¬ 
ployees of sLch licensee company, but it is liable for 
injuries to them caused by defects m its equipment or 
by the negligence of its own servants. 

WTiere one railroad company permits the joint 
or common use of its tracks by another, it is not 
liable for the negligence of the licensee company 
toward the employees of such licensee company;*'^ 
but It is liable for injuries to them caused by de¬ 
fects in the equipment*® or by some negligence on 
the part of its own servants;*® its dut}- toward the 
licensee's employees, however, is distinct from that 
which it owes the general public®® or to passen¬ 
gers.®^ 

The general rule is not affected b}^ the fact that 
the capacity of the licensee’s negligent servant has 
been investigated and pronounced acceptable to 
the former company.®* 

c. Liability for Injury Due to Defective Eoad- 
bed or Tracks 

A railroad eorrpany permitting another to use its 
read is l.able for injuries due to the defective condition 
of the roadbsdr track, or bridges, or to the defective 
condition or negligent management of its switches. 

A railroad company permitting another to use 
its road is liable for injuries due to the defective 
condition of the roadbed, track, or bridges,®* or 


41m 111 —^Armstrong- v. Chicago & W. 
I R Co, 183 N.E 478, 350 Ill 426, 
certiorari denied Chicago & W. L 
R Co. V Armstrong, 53 S Ct. 523, 
289 U S 724. 77 L Ed 1475—^Wilson 
V Terminal R. Asa*n of St. Louis, 
77 K-E2d 429, 333 HI App 256 
SIiss.'—Corpus Jtirls cited in H. Wes¬ 
ton Lumber Co v. Hibbens, 182 So. 
115, 118, 182 Miss 669 
Tex —43k>rpiis Juris oited in Texas 
Interurban Ry Co v Hughes, Com, 
App, 53 S.W2d 44S, 450. 

51 C J. p 1102 note 57. 

Injuries to passengers see Carriers 
§ 705. 

"The law imposes upon the owner 
of a railroad the duty of operating it* 
and in consequence liability for in¬ 
juries done by those who are allowed 
to operate it."—Seay Southern Ry. 
Co. 37 S.K2d 635, 636. 208 S-C- 171— 
Jenkins v. Atlantic Coast Line R, Co, 
71 S B. 1010, 1012, 89 S.a 408. 

The reason for the rule is that a 
railroad company owes the public 
certain duties, and that It cannot by 
Its own act, without the consent of 
the legislature, absolve itself from its 
public obligations.—Willson v. Colo¬ 
rado & S. R. Co. 142 P. X74. 57 Oolo. 
SOS. 

OontlsMed owMnOiip 'of xtgbb of way 
Owner of TaJJroeA which s<^d ties 
and rails thereof''but continued to 
own right of way wonM be liable tar 
Injuries fjrpm negligent operation b£ 


engine by itself, by buyer, or by in¬ 
dividual operating engine, with buy¬ 
er’s consent, as buyer’s ser\ant or as 
independent contractor—Weston 
Lumber Co. v. Hibbens, 1S2 So. 115, 
182 Miss. 669 

42. Okl.—^Hammond v Kansas, etc, 
R Co, 234 P. 731, 109 Okl 72. 

51 CJ.p 1102 note 58 

43. 111.—Pennsylvania Co. v. Bllett, 
24 NE. 569, 132 Ill. 654 

Tex—Corpus Juris cited in Texas In- 
temrban Ry. Oo. v. Hughes, Com 
App, 63 aw 2d 448, 450. 

"Both the . . . licensor and 
licensee, are responsible for any dam¬ 
ages arising out of the operation of 
the railroad."—Seay v. Southern Ry. 
Co-, 37 S.B 2d 636, 636, 208 SC. 171— 
Jliller V Atlantic C L. R. Co., 138 
SE 675, 688, 140 SC. 123. 

Joint and several UabiUty 
Ill.—^Armstrong v. Chica.go & W* I. R. 
Co, 183 N.E 478, 350 Ill. 425, cer¬ 
tiorari denied Chicago & W. L R. 
Co V. Armstrong, 53 S.Ct. 523. 289 

U. S. 724, 77 LEd 1475—Wilson 

V. Terminal R. Ass^n of St. Louis, 
77 NJEI2d 429, 333 ID.App. 256. 

4^ La.—Johnson y. Louisiana R.. 
*eta. Co^ 56 So. SOL 121 La. 332, 36 
LR.A..N.S, 887, 

Va—Steele v Colonial Coali, etc., Cb., 
79 S.E. 346, IIS Va. 385. 

45. Ala—Wormus v. Tennessee Coal. 

etoL, Co., 13 Sa ill, 97 Ala. 826. 

*51 aj. p 1102 not> 61, 
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4e. Tex.—^Trinity, etc, R. Co v. 
Johnson. ISl SW. 1137, 62 Tex Civ. 
App 603. 

47. Ky.—Swice v Maysville, etc , R 
Co. 75 SW 278, 116 Ky 253. 25 
KyL 436 

51 C J p 1102 note 64—39 C.J. p 271 
notes 81. 91. 

Liability of 

Lessor or lessee see supra § 356 
Licensee toward own employees see 
Master and Servant S 178. 

4a Tex.—^Missouri, etc, R. Co. v. 
Beasley, 155 SW. 183, 160 SW. 
471. 106 Tex 160 
39 C J. p 271 note 82 
Injury due to defective roadbed or 
tracks see infra subdivision c of 
this section 

49. D.C—Jennings v Philadelph-a 
etc, R. Co, 39 App. 219, 10 Ann 
Cas 761. 

61 C J p 1103 note 65—39 C.J p 271 
note 82. 

sa Ga—Central etc., R. Cou v Bes- 
singer. 87 BJSL 920, 17 OaApp. 617. 

51. Ga—Central of Georgia R Co v. 
Beasdnger, supnu 

Injuries to paaasisgers see Carriers S 
706, 

sa Ga.—Central of Georgia R. Co. 
V. Bessinger, sup^ra. 

sa Tex—Pahhandle & S. P. Ry, Co. 

V- FleyiL ClvJliip, 75 SW.2d 291. 
51 C.J. p 1103 note 71. 
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to the defective condition or negligent manage¬ 
ment of its switches,54 although the injured per¬ 
sons were employees of the latter company,55 since 
it IS the duty of a railroad to keep its tracks and 
roadbed in reasonably safe condition for use 56 

Connecting track. One company, by granting 
permission to another company to nm trains over 
its road, does not become liable for injuries caused 
by the defective condition of a track constructed 
and controlled by the latter company for the pur¬ 
pose of connecting the two roads.57 

d. Injuries to Animals 

A railroad company owning a road which It permits 
another to use will be liable for Injuries to animals 
caused by the negligent operation of the trams of the 
latter. 

A railroad company owning a road which it per¬ 
mits another to use will be liable for injuries to 
animals caused by the negligent operation of the 
trains of the latter. 5^ Where a statute makes a 
railroad company liable for injuries to animals 
resulting from failure to fence its right of way 
and erect cattle guards, a company owning a road 
will be liable for such injuries, although the in¬ 
juries were inflicted by trains of a company us¬ 
ing its road by its permission, 56 and the fact that 
the duty of fencing is imposed by the statute on 
companies using, as well as those owning, the road 
does not affect the liability of the company owning 

iteo 

e. Fires 

A railroad company permitting another to use its 
road IS liable for fire caused by the negligence of the 
latter in operating locomotives or due to their defective 
condition, and such liability may be imposed by statute. 
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A railroad company permitting another to use its 
road is liable for fire caused by the negligence of 
that company in the operation of locomotives®! 
or due to their defective or improper condition or 
equipment.52 it will also be liable for its own 
negligence contributing to the injury m allowing 
combustible material to accumulate upon the right 
of way®3 or in furnishing to the company or per¬ 
son using the road defective or improperly equip¬ 
ped locomotives from which fire is communicated.®! 

Statutory liabilities. Under statutes imposing on 
railroads liability for fires communicated by lo¬ 
comotives operating over their roads, in some in¬ 
stances, regardless of the question of negligence, a 
company permitting another to use its road is held 
to be responsible for fires communicated by the 
engines of such other company, 55 and such a lia¬ 
bility has been held not to be affected by another 
statute which gives authority to make running ar¬ 
rangements for the joint use of the road.®® 

f. Use under Stattitory Permission 

Where a statute gives the right to use the tracks 
of another railroad company for a purpose stated In the 
statute and without the consent of the owner, the owner 
company Is under no liability for negligence of the user 
company in such use of the tracks. 

Where a statute gives the right to use the tracks 
of another railroad company for a purpose stated 
in the statute and without the consent of the own¬ 
er, the owner company is under no liability for 
negligence of the user company in such use of the 
tracks 5*^ Thus, where a statute specifically com¬ 
mands railroad companies to exchange cars at junc¬ 
tion points, a railroad will not be liable for inju¬ 
ries caused by negligence of a connecting carrier 


64i Ind —Chicago Terminal Transfer 
R. Co V. Vandenbcrg, 73 NE. 990, 
164 Ind. 470. 

51 C J p 1103 note 72. 

6& Miss.—^Reed v. New Orleans 
Great Northern B. Co, 161 So. 663. 
170 Miss 296. 

Pa.— CoxpTUi Juzis cited In Oocheney 
V. Pennsylvania R. Co., 176 A- 5, 6, 
317 Pa. 129. 

61 C.J. p 1103 note 73. 

Duty as to employees generally see 
Master and Servant S 212 d 

Injuries to employees of licensee gen¬ 
erally see supra subdivision b of 
this section. 

56. Miss.—^Reed v. New Orleans 
Great Northern R. Co., 151 So. 653, 
170 Miss 296. 

Tex.—Panhandle & S. F Ry. Co. v. 
Floyd. Civ.App., 75 S.W.2d 291. 

61 C J. p 1103 note 74. 

Duty of company using roadbed and 
tracks of another to keep in repair 
see infra S 365 a 


57. Ohio.—Gwathney v Little Miami 
R Co, 12 Ohio St 92. 

58. Ala—Georgia Cent R. Co v. 
Wood, 29 So 775, 129 Ala 488 

III.—Illinois Gent R. Co. v. Finnigan, 
21 IlL 646 

Injuries to animals generally see in¬ 
fra §S 547-689 

Liability of company using road of 
another see infra S 365 d. 

5S, N.T.—^Haas v. New Tork Cent, 
etc., R. Co., 42 N.T.S. 302, 11 App 
Div 626. 

61 C.J. p 1103 note 79. 

GO. Mich.—Bay City, etc., R. Co. v. 
Austin, 21 Mioh. 390. 

61 C.J. p 1104 note 80. 

6L Ark.—St Louis, eta, R Co v 
Chappell, 102 S W 893, 83 Ark. 94, 
10 LJRA.,N.S., 1175. 

51 CJr. p 1104 note 82 

Fires generally see infra 86 484-546. 

Liability of company using road of 
another see in£ra 8 365 a 
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62. Wis.—Jefferson v. Chicago, etc, 
R. Co„ 94 N.W. 289, 117 Wis. 649 

51 C.J. p 1104 note S3. 

63. Minn.—^Heron v. St. Paul, etc, R 
Co, 71 N.W. 706, 68 Minn. 642. 

51 CJ. p 1104 note 84. 

64t. La.—^Brady v. Jay, 36 So. 132, 
111 La. 1071. 

65. S C.—^Bellamy v. Conway, eta, R. 
Co, 67 SE. 545, 85 S.C. 450. 

51 C.J. p 1104 note 88. 

Statutory liability of railroad for fires 
communicated by locomotives or 
originating on right of way see m- 
fra SS 485^89. 

66. Mo.—^McFarland v. Missouri, 
eta, R. Co., 68 SW. 106, 94 Mo. 
App. 836. 

51 aJ. p 1104 note 89. 

67. Fla.—^Knickerbocker v. Seaboard 
Air Line R. Co., 107 So. 251, 91 
Fla. 18—Seaboard Air Lme R. Co. 
V. Knickerbocker, 94 So. 601, 84 
Fla. 399^ 
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using its exchange track.So, where, a statute 
gives one railroad the right to connect vrith an¬ 
other, the road with which the connection is made 
cannot be held liable for the construction of the 
connect.ng track, even though located on part of 
its right of way.69 

§ 365. Railroad Using Road of Another 

a. In general 

b. Liability toward employees of licensor 

c. Liability for injury due to defective 

roadbed or tracks 

d. Injuries to animals 

e. Fires 

a. In G^eral 

A company using the road of another Is liable for 
any negligence or misconduct of Its own employees while 
under Its control and in the conduct of its business or 
operation of trains over the road; but It is not liable 
if Its servants or trains are under the control of the 
owner, or for injuries due to negligence of the servants 
of the owner. 

A railroad company using the road of another 
is held to the same degree of care in its use as 
if it ov-Tied the road;70 and it has been broadly 
held that both the licensor and the licensee are 
responsible for any damages arising out of the 
operation of the railroad.^! The using company 
is bound, as far as the question of liability for neg¬ 
ligence is concerned, by the same law as binds the 
owner,’^^ whether at the time it is rightfully or 
wrongfully in the occupation and use of the road,'^3 
and such liability cannot be affected, as to third 


persons, by an agreement fixing liability as be- 
t\veen the two roads."^ It is liable for any negli¬ 
gence or misconduct on the part of its own em- 
} ployees while under its control and in the con- 
J duct of its business,‘5 and in the operation of 
I trains over the road of the other company,“^6 -with- 
j out regard to whether such company owns the 
I trains which its servants are operating,notwith- 
* standing there was also negligence on the part of 
the company owming the road,"S and notwithstand¬ 
ing the trains are operated under, and subject to, 
the rules and orders of the company owning the 
road, if its ser\"ants are gtiilt\' of acts of negligence 
independent of, and not attributable to, the or¬ 
ders under which they are run.^s 

The using company will not be liable if its serv¬ 
ants and trains, and all their movements, are at 
the time of the injury under the absolute and ex¬ 
clusive control of the company o^vning the road, 
since it cannot be charged with negligence in fail¬ 
ing to perform an act unless it has both the power 
and the right to perform it,*^ as where it could 
not do so without being guilty of an unwarrantable 
intrusion or trespass on the rights or property of 
the company ovming the road.82 

A railroad company using the road of another is 
not liable for injuries due solely to the negligence 
of the servants of the company owning the road 
in the operation of the trains of that company, S3 
but will be liable for injuries incident to the opera¬ 
tion of its own trains due to negligence on the 
part of servants in the employ of the company own¬ 
ing the road, such as gatemen or flagmen at cross¬ 


es- Tex— ^Broughton v Gulf, etc, K 
Co, C 1 V.APP, 186 SW 354. 

51 C J. p 1104 note 92, 

69. Ky.—Chesapeake, etc, R Co v 
Caldwell. 281 SW 176, 213 Ky. 410 

51 C.J. p 1104 note 93. 

70. Tex.—Corpus Juris cited ia Tex¬ 
as Interurban By Co v Huirhes, 63 
S W 2d 448, 450, motion granted 58 
SW2d 820. 

51 C.X p 1104 note 95. 

Liability for injury to passengers see 
Carriers § 706. 

71. S C.—Seay v Southern Ry. Co., 
37 S EI.2d 635, 208 S.C. 171—Miller 
V. Atlantic C L. R. Co., 138 SJB 
676, 140 S.C. 123. 

Sblni and several liability 

m.—^Armstrong v. Chicago & W. I. B. 
Co., X83 N.B 478, 850 lU. 426, cer¬ 
tiorari denied Chicago & W. I. R. 
Co. V. Armstrong, 53 SCt 523, 289 
U.S. 724, 77 LJSa. 1476-7Wilson v. 
Terminal R. As3*n of St- Louis, 77 
17.B,2d 429, 333 lUApp. 258, 

74 C.J.S.—«7 


72. Tex—^Missouri, etc, R Co v. 
McDuffey, 109 SW. 1104, 50 Tex 
Civ App 202 

51 C,J. p 1104 note 96. 

Statutory liability 

Mo.—splint V. Chicago, B, & Q. H. Co, 
207 SW.2d 474, 357 Mo. 215 

73, Ind-—Cleveland, etc*, R. Co. v 
Berry, 53 N.E. 415, 152 Ind. 807. 46 
LRJL 33 

51 C.J. p 1104 note 97. 

74. m.—Pell V* Joliet, etc., R. Co, 
142 Ill App. 362, afflzmed 87 NJEL 
542, 238 UL 510. 

75, XJ.S.—^Lockhart v. Little Rock, 
etc., R. Co., C.C.Tenn, 40 P. 63L 

51 C.J. p 1105 note 99. 

Liability for acts of joint employee 
see inffa S 372 c. 

761. Fla.—Jacksonville, etc, R. Co v 
Peninsular Land, etc., Co., 9 So 
661. 27 Fla. 1. 157, 17 URJL 33, 
65. 

51 aJ. p 1105 note 1. 

897 


77. Mass—^Fletcher v. Boston, etc., 
R Co. 1 Allen 9, 79 Am D 695 

78. Ill.—Chicago, etc, R. Co, v. Mit¬ 
chell, 70 ni App 188. 

79. U.S —Atchison, etc, R. Co. v. 
Hamble. Cal, 177 F. 644, 101 C.CA 
270. 

51 O J p 1105 note 4. 

80. Tex—^Kirby Lumber Co v. Con¬ 
solidated Underwriters, Com.App., 
294 S.W. 533. 

51 C.J. p 1105 note 5. 

Liability where trains under control 
of terminal company see mfra 5 
367. 

81. HI.—^Lake Shore, eta, R. Co. v, 
Kiaste, 11 I11.A.PP 536. 

51 C.J. p 1105 note 6. 

88. Fla.—Southern R. Co. v. Mann, 
108 So. 389, 91 Fla. 948. 

61 CJ, p 1106 note 7- 

83. Ark—^Memphis, eta, R. Co. v. 
Richardson, 190 S.W. 434, 126 Ark. 
236. 

51 CJ. P 1105 note 8* 
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ingSj whose services it adopts and relies on instead 
of employing* others of its own for such duties.®** 

Use by several. Where the owner of a road per¬ 
mits its use by several other railroads, such rail¬ 
roads are each liable for their acts in the operation 
of trains thereover, but, where their operation is 
not joint, they are not liable for the acts of the oth¬ 
er users.®® 

b. Liability toward Employees of Licensor 

A company using the tracks of another Is liable for 
its negligence causing Injury to an employee of the 
owner. 

A company using the tracks of another company 
is liable for its negligence causing injury to an em¬ 
ployee of such company,®'^ although such liability 
cannot be predicated on the Federal Employers’ 
Liability Act ®® Such company may also be liable 
to one of its own employees for inj'uries arising 
from defects in the roadbed or tracks, as discussed 
in Master and Servant § 212 d. 

a Liability for Injury Due to Defective Roadbed 
or Tracks 

A railroad company using the road of another is 
liable for Injuries occurring in its use and due to a de¬ 
fective or dangerous condition. 

A railroad company which uses a defective road 
belonging to another will be liable for injuries oc¬ 
curring in its own use of the road due to its de¬ 
fective or dangerous condition;®® and it has been 
held that such liability extends not only to passen¬ 
gers and employees but also to third persons right¬ 
fully on or near the track who may be injured by 
reason of its unsafe condition.®® However, it has 


also been held that a railroad operating trains over 
a roadbed belonging to another company, under con¬ 
tract, can presume that the owner, m constructing 
Its railroad, had performed its statutory duty in 
properly constructing sluiceways.®i 

d. Injuries to Animals 

A railroad company using the tracks of another com. 
pany will be liable for injury to animals caused by its 
own negligence or that of its servants in the operation 
of trains over such road. 

A railroad company using the tracks of another 
company will be liable for injury to animals caused 
by its own negligence or that of its servants in 
the operation of trains over such road.®® Whether 
a company using the tracks of another compan}- 
by its permission will be subject to the statutory lia¬ 
bility under statutes requiring railroads, or those 
in the use or operation of them, to fence such roads 
and erect cattle guards, and imposing liability, 
irrespective of the question of negligence, for in¬ 
jury to animals caused by failure to comply there¬ 
with, will depend on the particular enactment un¬ 
der consideration,®® and ordinarily' it is held that 
in order to impose liability on the user company 
it must come within the terms of the statute;®** 
but it has been held that, irrespective of the terms 
of the statute, the company using the road must, 
on grounds of public policy, be held subject to the 
statutory liability for assuming to use the road 
in an imfenced condition.®® 

Under a statute providing exemption from lia¬ 
bility if tracks are fenced, but not requiring the 
erection of fences, it has been held that, if the 
tracks are inclosed in accordance with their pro- 


8A. Colo —^Denver, etc, R Go. v. Crus- 
tafson, 41 P 605, 21 Colo 393 
51 C J. p 1105 note 9 
LiiabUity for nesligence of joint em¬ 
ployees see infra % 372 c. 

SB- Tex.—^Trinity, etc, B- Co. v. 
Johnson, 131 S.VT, 1137, 62 Tex-Civ. 
App. BOS. 

86w Tex,—^Trinity, etc., R. CoT^v. 
Jolmson, supra. 

SV. Colo— Deaver, etc, R Co v. El¬ 
liott, 148 P. 269, 69 Cola 29. 

51 CLJ. p 1105 note 12. 

Liability of. 

Lessor or lessee see supra S 355. 
Licensor to own employees see Mas¬ 
ter and Servant § 178. 

Quasi employee; elTeot of statute 
An employee of a company whose 
tracks were bem^r n^rhtfully used, at 
the time Injuries were sustamed by 
him, by another company, and who 
was at such time engaged in the 
service of his employer, is not a quasi 


employee of such latter company 
so as to preclude him from recovery 
asrainst it for its negrligrence, under a 
statute providing: that, when a person 
is injured while employed about the 
road of a railroad company, his rigrht 
of action against it shall be only such 
as he would have were he its em¬ 
ployee, and this is sa ®ven though the 
track must be considered as the prop¬ 
erty of the latter company at such 
time—^Hunt v. PhiladelphiSv etc., R. 
COn 76 A. 13, 227 Pa. 290—51 C J. p 
1106 note 12 Ed]—39 C-J, p 272 note 
94. 

88. Ky.—^Kentucky, etcJ, R. Co. ▼- 
Minton, 180 S.W. 831, 167 Ity. 616. 

61 C J. p 1106 note 13 
Liability of railroad Under Federal 
Employers’ Liability Act see Master 
and Servant § 355 d. 

89. Mich.—^Lindsay v Acme Cement 
Plaster Co. 190 N.W. 276, 220 Mich. 
367. 

51 C.J. p 1106 note 16. 

m 


9a Ill.—Wabash, etc, R. Co v. Pey¬ 
ton, 106 Ill. 634. 46 Am R. 706. 

51 C J. p 1106 note 17. 

I>uty as to: 

Employees generally see Master 
and Servant § 212 d. 

Passengers see Gamers § 706. 

91. Tex.—Panhandle & S. F Ry. Co. 
V. Floyd, CivApp,, 76 SW-2d 291. , 

98. Ala.—Central of Georgia R. Co 
V. Wood, 29 So. 775, 129 Ala. 483. 

61 C.J. p 1X06 note 19. 

Injuries to animals generally see in¬ 
fra SS 547-689- 

Liability of company permitting use 
of road see supra 5 364 d. 

98. N T.—Edwards v. BufiEala eta, R. 
Co., 40 N.Y.S- 7S8, 8 APpJhv. 390. 

94. Okl.-r-Lusk v. Eddington, 159 P. 
491, 60 OkL 134. L.RA-1917A 636. 

61 aj p 1106 note 22. i 

95. m.—East St. Louis, eta, !R. Co. 
V. Gerber, 82 Ill 532. 

51 O.J p 1106 note 28. 
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visions, no company usings the track is liable, in the i 
absence of negligence, for an injury to stock®® 

e. Fires 

A railroad company using the road of another is • 
liable for damage by fire caused by its own negligence, 
bur not that of the owner; and the user has been held 
to be Within statutes imposing liability for fires. 

A railroad company using the road of another is 
liable for damages caused by fires due to the negli¬ 
gent operation or defective condition of its locomo¬ 
tives,®"^ notwithstanding the fire was communicated 
directly to combustible material which the compa¬ 
ny owning the road had permitted to accumulate 
on its right of way.®® It will also be liable in the 
case of fire communicated by its engine and an en¬ 
gine of the company owming the road,®® but not for 
fires caused by the negligence of the proprietary 
company alone ^ 

A company using the road of another has been 
held within the application of a statute imposing 
liability, without regard to negligence, for fires 
communicated by locomotives,® and to be also lia¬ 
ble under a statute imposing liability for fire caused 
by failure to keep the right of way clear of com¬ 
bustible material.® 

§ 366. Connecting Roads 

Where different companies operate connecting rail- 
road lines, the liability of each is ordinarily limited to Its 
own line, and each is liable only for the negligence of its 
own servants In the operation of Its trams. 

Where different companies operate connecting 
lines of railroad, the liability of each is ordinarily, 
in the absence of statute or agreement to the con¬ 


trary, limited to its own line,^ and each is liable 
for the negligence of its own servants in the op¬ 
eration of its trains and not for that of the other's 
servants,® although, as is the general rule in the 
case of master and servant, as discussed in Master 
and Serv’-ant § 566, a ser\"ant in the general em- 
j ploy of one railroad may be so hired or loaned to 
I another as to become for a time the latter's serv- 
! ant, -with all the legal consequences of the rela- 
j tion,® and so as to release the general master from 
habilityj Hence, where under an operating con¬ 
tract a train is turned over to a connecting road 
by another, and comes under the control and 
management of the receiving road, which pays a 
reasonable rental for the equipment and a propor¬ 
tionate share of the operating expenses including 
the pay of the crew, the delivering road is not liable 
for injuries to persons while the train is in the 
control of the receiving company.® 

The fact that one company is a stockholder in a 
connecting line does not render it liable for the 
negligence of the servants of that company.® 

§ 367. Terminal Company or Railroad Com¬ 
pany 

I A terminal company allowing a railroad company to 
use Its facilit*es is liable for Its own negligence and 
may be liable for that of the railroad company; but the 
latter is not liable for acts of the terminal company be*- 
yond Its control. Both companies may be liable for the 
negligence of an employee acting for both. 

Where a railroad properly and of necessity has 
entered into a contract wuth a terminal or union 
station company, by which its trains, while in the 
station, are controlled by the terminal company. 


Se. Tenn—^Illmois Cent. R, Co. v. 
Ligrht, 4 Tenn Civ A. 262. 

S7. Fla.—Jacksonville, etc, R. Co. v. 
Peninsular Land, etc. Co. 9 So 
661, 27 Fla. 1, 1B7, 17 L.RA. 33, 
66 . 

51 C J p 1106 note 26. 

Fires grenerally see infra §$ 484-546. 
Liability of company permittinsr use 
of road see supra 5 364 e. 

98. Iowa—Slossen v. Burlmgrton, 
eta, R. Co., 14 244, 60 Iowa 

214. 

NT.—Genun^ v. New York, eta, R. 
Co., 21 N.Y.S. 97, 66 Hun 632. 

99- Ark—^Memphis, eta, R. Co. v. 
Richardson, 190 S.W. 434, 126 Ark. 
236. 

61 aJ. p 1106 note 28. • 

^irki?—Hemphls, etc.. It. C5o. v. 
Richardson, supra. 

a. Ill—Chicago, eta, R. Co. v. Nell- 
son, 118 niApp. 343. 

S^Cw—Bush V. Southern R. Co., 49 
1029, 63 S.a 96. 


3. m—Chicago, etc., R. Co. v. Neil- 
son, 118 IlLApp. 343. 

4. US —^Pennsylvania R. Co. v 
Jones, App DC, 15 S CL 156, 155 
U.S 333, 39 LEd 176 

Ga.—^McCaffrey v. Georgia Southern 
R Co, 69 Ga. 622. 

Joint liability see infra $ 372. 
Liability for act of joint employee see 
infra S 872 a 

Liability of connecting carriers as 
earners of: 

Goods see Carriers S§ 400-460. 
Passengers see Carriers } 702. 
Damage to shipper's car 
In absence of contract, initial ear¬ 
ner was not liable for damage to 
shipper's freight car on return trip on 
connecting carrier's line.^—^Bott Bros. 
Mfg. Co. T. Chicago, B. & Q. R. Co, 
244 N.yy. 679, 216 Iowa 16. 

5. U S.—Pennsylvania R. Co. v. 
Jonhs; AppJO.Cw, 16 aCt 166, 166 

rr.a 233,39 usa im 

TTuTt, —Atchison, eta» Go. v. Coch¬ 
ran,, 23 F. 16X« 46 226, 19 Am- 

S.R U9f 7 41A 
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Avoidance of liability as ''switohliig 
agent” 

Railroad company, delivering a 
loaded freight car of another rail¬ 
road to consignee, could cot escape 
liability for injury to employee of 
consignee while unloading car on 
basis that it was merely a “switch¬ 
ing agent,” or “switching carrier,“ 
and not a “delivery earner.**—Spears 
V. New York CenL R, Col, 22 NJB 2d 
6S4, 61 Ohio App. 404. 
a U.S.—^Delaware, eta, Co. v. Van 
Derpool, CCAuPa., 292 F. 68S. 

7. U.S.—^Delaware, eta, Co. v. Van 
Derpool, supra. 

a U.S.—^Delaware, etc.. Col v. Van 
Derpool, supra. 

51 aJ. P 1107 note 39. 

9. Ean.—Uathews r- Atchison, eta, 
R. Cow, 65 P. 283, 60 Kan. 11—At¬ 
chison, eta, R. Co. v. Cochran, 23 
P. 151, 43 Kan. 225, 19 AnaSR. 
122, T L.RAu 414. 

IdabUity by reason of stockholding 
generally see supra 9 349. 
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it is not liable for the acts of the terminal com¬ 
pany which it cannot control,^® but, where the 
sen^ants of the railroad company remain in charge 
of its trams notwithstanding they are under the 
direction of the terminal company, both the termi¬ 
nal company and the railroad company may be lia¬ 
ble for an injury resulting from a negligent act 
of the emplo 3 "ees of the railroad concurring with 
a negligent act of the terminal companj^ii The 
terminal company is liable for negligent acts in 
which It participates,^- and, where other railroads 
use its tracks, it may under the rules applicable 
in the case of a railroad permitting the use of its 
tracks by others generally, as discussed supra § 
364, be liable for their negligence, although not 
guilty of negligence itself 

Where an employee of a terminal company acts 
in the performance of a particular duty as agent 
both of the terminal company and of the railroad 
companies using its facilities, both maj' be liable 
for his negligence.^^ 

Injuries to employees. The fact that a railroad 
company is a stockholder in a terminal company, 
the facilities of which it uses, does not impose lia¬ 
bility on it in tort for injury to the employees of 
the terminal company.^® It has been held that, 
while railroad companies may, in contracts to fa¬ 
cilitate the movements of trains at terminals, incur 
liabilities for injuries to the employees of other 
companies resulting from the negligence of their 
own employees, such contracts will not by con¬ 
struction be extended to the movements of trams 
beyond the scope of their terms4® The fact that 


an emploj^ee of a union depot companj- directs, 
as part of his duties, trains of a railroad company 
using the station has been held not to make him 
an employee of the latter compan\" so as to render 
it liable for injuries to him 

Where a terminal association places a car on 
a receivmg track for inspection to determine wheth¬ 
er the car is to be accepted hy the railroad, the 
association, and not the railroad, is liable for in¬ 
juries sustained by the latter's emploj'ee, because 
of a defect in the car, while making the inspec- 

tion.iS 

§ 368. Companies Owning or Using Cars 
a. In general 

•b. Liability toward emploj^ees 
a. In General 

A railroad company using a car received from an- 
other company is subject to the same liability in its use 
as if It were itself the owner. 

A railroad company using for its oivn purpose 
a car received from another company must be re¬ 
garded as having adopted it as part of its ovm 
equipment,!9 and it is subject to the same liability 
in Its use as if it were itself the owner of the car ,20 
in such case, where the car is used without author- 
I ity and against the rights of the owner, the owmer 
will not be liable, although the cause of the acci¬ 
dent was a secret defect in the car, which might 
be found to have been known to him.21 A company 
which leases a car to another will not be liable 
for injury to one in loading such car where it is 


10. NT—^Bums V. Delaware, etc., 
Co, 101 N.Y.S. 225. 116 App Div. 
111 . 

51 C J. p 1107 note 42. 

Liability as to passengers using union 
station see Carriers § 70S, 

Liability of terminal railroad compa¬ 
ny as lessor see supra § 359. 

11. Maas—Hunt v. New York, etc,, 
R. Co, 98 NE 787, 212 Mass. 102, 
40 Ii.RJL,N.S, 778. 

51 aJ p 1107 note 43. 

Joint liability generally see infra $ 
372, 

Care zeguired 

Where deceased was crossing a 
strip of land owned by a terminal 
company and used by railroad under 
a so-called side-track agreement when 
struck by train and there was no ex¬ 
press or implied Invitation to de¬ 
ceased by terminal company or the 
railroad to cross the strip, railroad’s 
duty of care to the deceased was no 
greater than the duty owed by the 
terminal company.—^Belliveau v. New 
York Cent. R. Co, 76 NJS2d 645, 321 
Mass. 728. i 


' IS. D.C.—^Washington R, etc, Co v. 
Washington Terminal Co., 44 App. 
D C. 470 

13. Ohio —Gallup V. Toledo Terminal 
R Co, 160 NE. 493, 26 Ohio App 
447. 

14, Mo—^Beal V. Chicago, etc, R 
Co., 285 SW 482 

51 C J. p 1107 note 44. 

15- TJ.S.—^Friedman v Vandalia R 
Co, Mo., 254 P. 292, 165 C.CJL 
580 

16L Ohio.—Ann Arbor B. Co. v. Ad¬ 
dison, 95 NK 827, 84 Ohio St. 259 

17- Ohio.—^La I>ow v- Baltimore & O. 
R. Co, 178 NB. 697, 40 Ohio App. 
458, certiorari denied 52 S Ct. 496, 
286 U S. 544, 76 L Ed. 1281. 

la TJ.S.—^Brady v. Terminal B. Ass'n 
of St. Louis, Mo. 58 S.Ct. 426, 303 
TJ.S 10, 82 LJBd. 614. 

Safety AppUaaca Act held appUcahls 
U.S—^Brady v. Terminal R. Ass’n of 
St. Louis, supra. 
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19. N.Y—Jetter v. New York, etc, 
R Co. 2 Abb Dec 458. 2 Keyes 154 

51 C J. p 1107 note 61 
Liability of initial, mtermediate, or 
final carrier as to persons working 
on or about cars see infra § 924. 

20 . Mass.—^McNamara v. Boston, 
etc, R. Co, 89 N E. 131, 202 Mass 
491 

51 C J. p 1107 note 62. 

Duty to inspect 

A positive duty rests on the re¬ 
ceiving railroad company to inspect 
cars turned over to It by another 
company for delivery, and the negli¬ 
gent discharge of such duty breaks 
the causal connection between the 
negligence of the initial earner ten¬ 
dering the defective car and the m- 
Jury sustained by reason of such de¬ 
fect —Ruiz V. Midland Valley R. Co, 
148 P.2d 734, 158 Kan. 524, 152 A.L R. 
1307, 

21 . M&ssj —^McNamara v. Boston, 
etc., R. Co., 89 NJl 131, 202 Mass 
491. 
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not shown that the defect causing the injury ex¬ 
isted at the time of the lease .22 

b. Liability toward Employees I 

A railroad company which transfers a car of its 
own to a connecting earner for use on its line is, ac- I 
cording to some but not other authorities, liable for an | 
injury to the servants of the connecting earner for an ‘ 
injury caused by a defective car negligently transferred ) 
by it. 

A railroad company which transfers a car of its 
own to a connecting carrier for use on its line is, 
according to some authorities, liable for an injury 
to the servants of the connecting carrier for an in- ; 
jury caused by a defective car negligently transfer- | 
red by it,23 notwithstanding the company employ¬ 
ing them was also negligent with respect to in¬ 
specting and receiving the car;24 and a railroad 
which is a member of a railway association permit¬ 
ting members to use the cars of each other has 
been held liable for a defect in its car causing in¬ 
jury to an employee of another road using such 
car.25 According to other authorities, however, 
the liability of the delivering company ceases as 
soon as the receiving company has inspected and 
assumed control of the car,26 except as to latent 
or secret defects.27 

The duty of the railroad toward its own em¬ 
ployees with respect to the inspection and discovery 
of defects in the cars of other companies used by 
it is considered in Master and Servant §§ 212 b and 
236 b. 

Use of car for own purpose. In any event, if 
the receiving company, after the car should have 
been returned, fails to do so and uses it in its own 
business, the company owning it will not be liable 
for injuries to the servants of the other company 


due to the defects in the car;2S nor will it be lia¬ 
ble where the car, at the time of the injury, was 
being used solely in the business of the other com- 
pany.23 

§ 369. Industrial or Logging Roads 

A corporation controlling and operating a railroad 
merely as an instrumentality of its business, or operat¬ 
ing a private railroad for logging purposes, is liable for 
the negligence or misconduct of Its servants. 

Corporations other than railroad companies, 
which control and operate railroads merely as ad¬ 
juncts or instrumentalities of their business,^® or 
operate a private railroad for logging purposes,3 1 
are liable to the same extent as an ordinary public 
railroad company for the negligence or misconduct 
of their servants; but notwithstanding there is a 
close relationship between the corporations, such 
liability does not attach where the railroad is op¬ 
erated and managed by a distinct corporation which 
serves members of the public generally as a com¬ 
mon cameras An "industrial track agreement*' 
betw’een a railroad company and a shipper for the 
construction and maintenance of a spur track may 
be such as to make the track a part of the railroad, 
with respect to liability for injury.33 

Liability for fires, A company controlling and 
operating an industnal or logging road will be lia¬ 
ble for fires negligently caused by igniting com¬ 
bustible material allowed to accumulate on the right 
of way.3'i 

§ 370. Agents or Employees of Railroad 

a. Personal liability in general 

b. Negligence of coemployee 


22 . Ohio .—HogeTB v. Liake Shore, 
etc. R. Co. 26 Ohio Cir Ct ,N S., 207. 

23. Minn.—^Teal v American Min. 
Co, 87 N.W. 837, 84 Mmn. 320. 

51 C.J, p 1108 note 55. 

24. U.S.—Hoye v. Great Northern R. 
Co, CC.Mont, 120 F. 712. 

51 C.J. p 1108 note 56 

25. Tex.—St. Louis, etc, R. Co. v- 
Bass, ClvApp, 140 SW 860. 

51 C.J. p 1108 note 56. 

26. Kan—^Missouri, etc., R. Co. v. 
Merrill, 70 P. 368, 65 Kan. 436, 93 
Am.SR. 287, 69 LRJL 711, over^ 
ruling Missouri, etc., R. Co. v Mer- 
riU, 60 P. 319, $1 Kan. 671. 

51 C.J. p 1108 note 57. 

XhJiLrsr to ooaslfiriLee’s esuployeo im- 
Xoafllng car 

Kan.—^Ruiz v. Midland Valley R. Ca, 
148 P.2d 734, 158 Kan 52A 

217. Tex.—^Leas y Continental^Fruit 
Express Co,* 99 S.W. 859, 45 Tex. 


CivApp 162, no SW. 129. 60 Tex. 
Civ App 684. 

51 C.J p 1108 note 58. 

2ft Minn.—Sawyer v. Minneapolis, 
etc, R Co, 35 NW. 671, 38 Minn. 
103, 8 Am S.R. 648 

Tex—Continental Fruit Express Co 
V. Leas, 110 S.W. 129, 60 Tex.Civ. 
App. 584. 

29. Miss—^Robirtson v Gulf & S. L 
R. Co, 158 So. 850, 171 Miss 628. 
aft Fla.—^Luster v. Geneva Mill Co., 
135 So 854, 102 Fla. 360. 

S C —^Engelherg v J. F. Prettyman & 
Sons, 156 S.E 17ft 159 S a 91. 

51 C J. p 1108 note 91. 

OpexatLoo. hy SadapendeiLt contractor 
Lumber company whieh maintained 
spur track on which collision between 
automobQe and railroad^s engine oc¬ 
curred was held not liable to motor¬ 
ist, where company had no control 
over operation of engine and did not 
.employ or have rigdit to give orders 
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to members of crew, who were em¬ 
ployees of the railroad which was an 
independent contractor.—Burroughs 
V. Southern Pac Co, 66 P.2d 1146, 153 
Or. 431. 

31- SC—^Bngelberg v J. F Pretty- 
man & Sons, 156 S.E. 173, 159 S C. 
91. 

51 C.J p 1108 note 62. 

32. La —Stephens v. Louisiana Long 
Leaf Lumber Co., 47 So 887, 122 
La. 547. 

Md—^Bethlehem Steel Co. v. Raymond 
donorete Pile Co., 118 A. 279, 141 
Md. 67. 

33- Ark —^Missouri Pao R. Co. v. 

Meyer, 56 S.W2d 169, 186 Ark. SIO. 
34. N.C.—^Thomas y. Hammer Lum¬ 
ber Co., 69 SE 276, 153 N.C. 351, 
32 L.R.A.,N-S.. 584. 

51 C.J. p 1108 note 64. 

Liability for engines operated by in¬ 
dependent contractor see Master 
and Servant S 590 b (1). 
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a. Parsoaal LdabJit?’in Geaeial 

An agent or employee of a ra.frcad company may 
be liable, in some junsd ctions, only for misfeasance; tn 
other jurtsoictions he is liable for misfeasance or non¬ 
feasance. 

In those jurisdictions in which a distinction is 
drawn between acts of misfeasance and nonfeas¬ 
ance in determining the personal liability of a serv¬ 
ant for his acts, as discussed in Master and Serv¬ 
ant § 577, the agent or employee of a railroad com¬ 
pany is held to personal habilitj- only for his acts 
of misfeasance,*55 but in other jurisdictions such 
liability is imposed whether the negligent or wrong¬ 
ful act by which the injury is occasioned is one of 
misfeasance or of nonfeasance,56 and the agent or 
employee cannot escape liability on the ground that 
he was acting merely as agent for another.57 

Where the duty of the servant arises only be¬ 
cause of the duty imposed on the railroad company, 
his employer, he can be held liable only where a 
duty is owing by the railroad to the person in¬ 
jured and, where a statute restricts liability 
for failure to give warning signals to the railroad 
company alone, its employees cannot be held per¬ 
sonally liable thereunder.59 

In order to charge a railroad employee with 
personal liability, it is insufficient to allege that 
he ^'negligently and carelessly maintained” tracks, 
without a statement of facts showing in what 
his negligence consisted whereby he committed a 
breach of, or omitted, a duty to the injured per- 
son.^1 

A street-crossing watchman, whose duty is to 
warn traffic of the approach of trains, has been 
held not liable for the death of a person struck 
by a train at a crossing, because of his failure to 


mske an effort to stop the train, in the absence of 
evidence that he had any control over trains cross¬ 
ing the street ;^2 operator of a railroad signal 

rower is under no duty to a motorist stalled on a 
i nearby crossing to stop a tram which is about to 
I strike the motorist,^3 and, in particular circum- 
stances there has been held to be no cause or 
! right of action against an engineer in the absence 
of any showing that he had any supervision over 
the loading or inspection of the train or any con¬ 
trol of any part of it other than the engine, or 
that he was in any way responsible for the alleged 
negligent act^^ 

Statutory liability for injury to animals. Under 
statutes making railroads and their agents liable 
for injur 3 ^ to animals where the road is not fenced, 
- the term “agent” has been held to apply to engi¬ 
neers and firemen^® engaged in the operation of 
the trains by which such injuries are inflicted. 

Use of defective equipment. Where a railroad 
company furnishes defective equipment to an em¬ 
ployee and directs him to operate it, the servant 
IS not personally liable for injuries occasioned by 
reason of such defect.'*^ 

b. Negligence of Ooemployee 

A railroad employee is not liable for a fellow em¬ 
ployee’s negligence unless he has some direct control 
over, or participation in, the wrong complained of. 

An employee of a railroad company is not lia¬ 
ble for the negligence of a fellow employee unless 
he has some direct control over, or participation 
in, the wrong complained of;^® and it has been 
held that emplo^^ees whose negligence contributed 
to the accident, but whose acts were entirely in¬ 
dependent of each other, are not jointly liable for 


35. Mo—^MoGInnis v. Chicago, etc, 
R. Co, 9S S.W. S90, 200 Mo. 347, IIS 
AmSwR. 661. 9 LiH.A,NS, S80, 9 
Anu.Caa. 656. 

51 CJ*. p 1109 note 78 
Z^rsonal liability of servant gener¬ 
ally see Master and Servant 9S 576- 
578. 

MUxig to rednoaspe^ 

Action of tram operator m falling 
to reduce speed of train as it ap¬ 
proached crossing within oily limits 
to that prescribed by ordinance could 
not be construed as nonfeasance, 
rather than misfeasance, so as to re¬ 
lieve him from liability for death of 
trailer-truck occupant in collision.— 
Brown v. Alton R. Co, 161 S.W.2d 727, 
286 Mo.App. 26—^Brown v Alton R. 
Co., App., 132 S W.2d 713, record 
quashed on other grounds State ex 
reh Alton R. Co. v. Sham, 148 S.W.2d 
288, 84$ Mo. 681. i 


36. Ky.—^Haynes v, Cincinnati, etc., 
R Co, 140 S.W. 176. 145 Ky. 209, 
AnnCasl913B 719, 143 SW. 146, 
146 Ky. 739 

51 C J. p 1109 note 79. 

37. Iowa—^Hough V. lUinois Cent. R, 
Co., 149 N.W. 885, 169 Iowa 224. 

61 C J. p 1109 note 80. 

38;, N.J .—^Euchler v. New Jersey, 
etc, R. Co,, 140 A. 329, 104 N.J.Law 
833. 

51 C.J. p 1109 note 81, 

39. Mo-—^Lynch v. MissourirBIaiisas- 
Texas R. Co., 61 SW.2d 918, 333 
Mow 89. 

40. Okl —Chicago, R. I * P. Ry. Co. 
V. Witt. 291 P. 59, 144 OkL 246. 

41. Okl—Chicago, R. I. & P., Ry. 
Co. V. Witt," supra- 

48L Mo.—l4alrin v. Chicago, R. I. & 
P. Ry. Co., 73 S.W.8d 481, 226 Mo. 
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App 461, rehearing denied 95 SW. 
2d 1245, 239 Mo App 461. 

43. U S —Toadvine v Cincinnati, N. 
O. & T P Ry. Co., D.C.Ky., 20 P 
Supik 226. 

44. La.—^Doyle v. Thompson, App., 
50 So 2d 505 

46. Vt.—St. Johnsbury, etc., R Co. 

V. Hunt, 7 A. 277, 59 Vt. 294. 

61 C.J. p 1110 note 87. 

46. N.Y —Suydam v. Moore, 8 Barb. 
358 

61 C.J. p 1110 note 88 

47. Ky^—Haynes v. Cincinnati, etc, 
R Co. 140 S-W. 176, ‘146 Ky. 209. 
AnnCas.l913B 719, 143 S.W. 380, 
lie Ky. 739. 

61 C.J. p 1110 note 85. 

48; Kan.—^EUsle v. ICansas City 
Southern R. Co., 188 P- 610, 91 Kan. 
672, Ann.Cas.l915C l07. 

51 aj. p 1109 note 8Z. 
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each other’s acts,^® although the master may be 
responsible for the negligence of both.^o 

§ 371. Private Individuals 

a Shippers, consignees, or others than 
railroads moving, loading, or un¬ 
loading cars 

b. 0\\Tier of land on which spur track 

located; owner of private switch 
track 

c. Other persons 

a. Shippers, Consignees, or Others than Bail- 
roads Moving, Loading, or Unloading Cars 

A private individual, such as a shipper or consignee, 
IS liable for his negligent or wrongful acts in moving, 
handling, or loading railroad cars. 

A shipper, consignee, or other private indndd- 
ual Tvill be liable for injuries occasioned by his neg¬ 
ligent or wrongful acts, or those of his servants 
or agents within the scope of their employment, m 
moving or handling the cars of a railroad.^^ 
WTiere a railway company permits third persons to 
place loaded cars on a spur track, negligence of 
the servants of such third persons in placing cars 
so near the main line as to cause a collision is the 
negligence of the company.52 As between the ul¬ 
timate carrier and the consignee, the carrier will 
be liable for injuries to third persons caused by 
the car or its contents vrhile in the possession of 
the railroad awaiting delivery to the consignee.53 

Negligence in loading cars, A railroad company 
ordinarily will not he liable for injuries caused by 
the negligence of a shipper while loading a car fur¬ 
nished him for that purpose;®^ but the shipper 
will be liable.55 


b. Owner of Land on Which Spur Track Lo¬ 
cated; Owner of Private Switch Track 

The owner of land on which a spur track Is con¬ 
structed, and the owner of a private switch track, may 
be liable for Injuries occasioned by the use of such fa¬ 
cilities by railroads for such owners* benefit or purposes. 

The owner of land allowing a spur track to be 
constructed thereon, which is used by a railroad 
and himself for their common interest, is liable 
for injuries occasioned where the railroad is us¬ 
ing the spur track for their mutual benefit^^ or for 
his own benefit,but he is not liable where the 
injury is occasioned while the railroad is using 
the track for other purposes.^S 

The owner of a private swutch track, and not the 
railroad, it has been held, is liable for an injury 
occasioned by a movement of cars thereon by the 
railroad for his purposes,59 and, further, it has been 
held that the railroad is not liable for the negligent 
operation of its cars upon a private switch by the 
employees of the switch owner.60 

0. Other Persons 

One who maiiciously interferes with railroad cars 
or machinery Is liable for resulting injury, as Is one who 
negligently, although with the consent of the railroad, 
constructs and maintains an obstruction over or near 
a track. 

One who maliciously interferes with railroad 
cars or machinery is liable for injury caused by 
his wrongful act.®! 

One who constructs and maintains an obstruction 
over or near a railroad track may be liable to a 
person injured by his negligence m so doing, al¬ 
though the railroad has consented thereto.®^ 

Individual defendants who operate a resort open 
by general invitation to the public and usually 


49. Okl —^Atchison, etc., R Co. ▼. 

Bratcher, 225 P. 941, 99 Okl. 74. 

51 C.J. p 1109 Bote 83. 

BO, Okl—Atchison, etc., R. Co. ▼. 
Bratcher, supra. 

61. Ill—Noble v. Cuxmingham, 74 
IlL 61. 

Liability of railroad to persons work¬ 
ing on or about cars see infra § 924. 

52. Ala.—Georgia Pac R. Co v. Un¬ 
derwood, 8 So. 116, 90 Ala. 49, 24 
Azn,S.R. 756. 

53. Tex.—Gulf, etc., R. Co. v. Fowler, 
122 SW 593, 57 Tex.ClV«Appw 656. 

51 C.J. p 1108 note 68 

54. Te^—Washington v. Texai^ eto^ 
B Co., 64 S.W. 1093. 23 Tex.d;iVjVj>p. 
189. 

55. UL—Wlntersteen v. National Co¬ 
operage & Woodenware Ob., 197 N. 
EL 578, 361 Ill. 95. 


Duty to remote and unknown per¬ 
sons 

Duty to exercise ordinary care to 
avoid injury to another does not de¬ 
pend on contract, privity of Interest, 
or proximity of reXationahip between 
parties, hut extends to remote and 
unknown persons.—Wmtersteeu v. 
National Cooperage & Woodenware 
Co, supra. 

Violation of intestate commerce 
mles held negligence!—Wlntersteen v. 
National Cooperage & Woodenware 
Co., supra. 

DOading and dunnagSng lield part of 
tariff charged for movement of car. 
—Wlntersteen v. National Cooperage 
& WoodenwfLre Co., supra. 
Consignee’s duty as to opeidiig of 
door 

With respect to , shipper's liability 
for injuries sustained by consignee's 
employee when barrel fell from box¬ 
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car door, consignee, on discovering 
that door did not open readily, had 
no duty to request railroad to open, 
it.—Wlntersteen v National Cooper¬ 
age & Woodenware Co, supra 

56. Conn.—^Barley v. Hall, 95 A. 2, 
89 Conn. 695. 

57- Conn.—^Barley v. Hall, supra, 

68. Conn.—Barley v. Hall, supra., 

59. Mich —^McWilliams v. Detroit 
Cent. Mnis Co, 31 Mich 274. 

60u Tex.—Sauls V. Chicago, star R. 
Co., 81 S.W. 89, 36 TexCiv.App. 
155. 

61. N.T.—M^unger v. Baker, 65 Barb 
589, 1 Tbonolps. & C. 122. 

68- N.T.—Dukes v. Eastern Distill- 
. ing Go, 4 N.T S. 562, 51 Hun 605, 
affirmed 26 N.E. 954, 123 N.T 662. 
51 CJ. p 1199 note 76. 
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reached over a dangerous grade crossings and who 
improve and repair the crossing, have been held 
not to share with the railroad responsibility for 
the death of an occupant of an automobile at the 

crossing.®^ 

§ 372. Joint Liability 

a. In general 

b. Concurrent negligence 

c- For acts of joint employees 

d. Of railroad and employees 

a. In. G-enexal 

Where a railroad company Is liable for the acts of 
another company or person in the operation or manage¬ 
ment of the road, the liab.lity ordinarily is Joint. 

The liability of a lessor for the negligence of the 
lessee ordinarily is joint,®^ as is the liability of a 
road for the acts of another road which it per¬ 
mits to use it,®5 or of another road which it owns 
and operates,®® or in cases of joint operation.®^ 
However, in the case of a liability of a consolidat¬ 
ed company for the acts of a constituent company, 
because of the consolidation, it has been held 


that, while the consolidated corporation as well as 
the constituent company is liable, the liability is 
not joint.®® 

The existence of a joint liability is not affected 
by the fact that one company may be entitled to 
recover over from the other,®® or by a contract 
between the companies, or persons liable, fixing 
as between themselves on one of them only a lia¬ 
bility imposed by law"® or a duty owed to third 
personsJ^ 

A company jointly liable for the acts of others 
cannot object that it is sued jointly plaintiff 
is not obliged to sue all, but may elect to sue ei¬ 
ther 

b. Concurrent Negligence 

Two railroad companies, or a railroad company and 
another person, whose concurrent negligence contributes 
to an injury are Jointly liable and may be sued Jointly, 
and have also been held to be suable severally. 

Where the concurrent negligence of two rail¬ 
road companies, or of a railroad company and 
another person, contributes to an injury, they are 
jointly liable, and may be sued jointly and 


63. N.T.—Fischer r. New Tork Cent 
R Co, 66 NTS 2d 657, 188 Misc 

72. affirmed 77 N.T S 2d 196. 273 
AppBiv. 135, reargrument and ap¬ 
peal denied 78 N T S.2d 556, 273 
App Div, 929, appeal dismissed, In 
re Hoppe’s Hstate, SO NH2d 351, 
297 N.T. 956 

ThB xnle of UahiJlty for a “snare” 
on one’s own land was inapplicable 
to the individual defendants’ relation 
to the crossingr.—^Fischer v. New Tork 
Cent. R. Co., supra. 

64. S.C—Seay v. Southern Ry. Co., 
37 S E 2d 536, 208 S C. 171. 

Tex.—^Texas Interurban Ry Co. v 
Hughes, Com-App., 63 S.W 2d 448 
51 Cjr. p 1110 note 91. 

Lessor and lessee generally see supra 
5$ 351-360. 

Joint and several llahillty 
Ill—-Wilison V. Terminal R Ass*n of 
St. Louis. 77 NJE.2d 429, 338 lU 
App. 256. 

Iowa.—^Hawley v. Davenport, R. L & 
N. W. Ry. Co., 45 N.W.2d 613. 

65. III.—Armstrong v Chicago & W. 
L R. Co., 183 N,B. 478, 350 Ill. 426, 
certiOTBXi denied Chicago ^ W. I. 
R. Co. V. Armstrong, 53 S.Ct. 523, 
289 U.S. 724, 77 L.Bd. 1476—Wilson 
V. Terminal R. Ass'n of St Louis, 
77 N.B.2d 429, 333 HlApp. 256. 

51 aJ. p 1110 note 92. 

Railroad allowing use of road by an¬ 
other generally see supra S 864. 

eSii La.—Hollins v. New Orleans,. 


etc, B. Co, 44 So- 159, 119 La 
418 

61 C J p 1110 note 93. 

87. Mo —Morrison v Kansas City, 
etc, R Co.. 145 S.W. 137, 162 Mo 
App. 662. 

51 C J. p 1110 note 94. 

Joint depot 

Cl) Two companies maintaining a 
jomt depot are jomtly liable to a per¬ 
son injured while lawfully there un¬ 
der relations raising the obligation 
with either,—Southern Ry. v. Cant¬ 
rell, 5 Tenn.App 677. 

(2) Carriers using same station fa¬ 
cilities generally see Carriers § 70S 
68L Va.—Langhorne v Richmond R. 

Co, 22 SE. 169, 91 Va. 369. 
Consolidated and constituent compa¬ 
nies generally see supra § 361. 

69. La.—^Taylor v. Louisiana, eta, R. 
Co., 55 So 732, 129 La. 113. 

70. Mich.—^Lindsay v Acme Cement 
Plaster Co., 190 N.W. 276, 220 Mich. 
367. 

51 C J. p 1110 note 97. 

71. Ky.—^Louisville, etc., R, Co v. 
Roth, 114 S.W. 264. 130 Ky. 759, 

N C.—^McDonald v, Randolph, etc., R. 
Co., 81 S.R 1017, 165 N.C. 622. 

72. US —Chicago, eta, R. Co, v. Wil¬ 
lard, Ill, 31 S Ct. 460, 220 U.S. 413, 
55 L Ed. 521. 

73. U.S.—^Thompson ▼. Moore^ C.CA- 
Ark., 109 F 2d 372. 

51 C.J. p 1110 note 1. 

74. General Aco, Fire 4b XAfe 
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Assur, Corp, Limited, of Perth, 
Scotland, v Morgan, I> C N.T., 30 F 
Supp 753—^Whatley v Missouri 
Pac R Co, Travelers Ins. Co, In¬ 
tervener, D C La., 27 F Supp 919. 

51 CJ p 1108 note 56 [a], p 1110 
note 3. 

Liability arismg from concurrent 
negligence of railroad and em¬ 
ployee see infra S 372 d 
Terminal company and railroad com¬ 
pany see supra-5 367. 

Sidewalk defect resulting from 
crossing tracks would maJee both city 
and railroad liable for injury to pe¬ 
destrian, or whichever had or could 
have had notice of defect long 
enough to have made repairs —^Louis¬ 
ville Ry. Co- V. Jackey, 35 SW2d 
28. 237 Ky. 125. 

Snit by automobile guest against 
host and railroad 

Ga.—McGinnis v. Shaw, 167 SE. 633, 
46 Ga.App 248 

Tenu —^Morgan v. Tennessee Cent. 
Ry. Co, 216 S.W2d 82, 31 Tenn. 
App. 409. 

51 aJ. p 1110 note 3 [a]. 

companies dOUveiing ties 
Companies which delivered ties on 
railroad right of way under agree¬ 
ment for sale thereof to railroad 
were invitees and not trespassera 
with same rights thereon as rail¬ 
road, so that their liability for death 
of child killed by failing tie was gov¬ 
erned by same considerations appli¬ 
cable to railroad-—Anderson y. Pet¬ 
ers, 124 S,WJ2d 717» 22 Tenn-App. 
563. 
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this is the rule although the negligence was not 
by preconcert'^5 and the parties acted independent¬ 
ly of each other,and although there was no 
neglect of the same common duty;'^^ ^or is it ma¬ 
terial that one of defendants owed to plaintiff a 
higher degree of care than the other.*^8 

It has also been held that the parties may be 

sued severally.'^* 

c. For Acts of Joint Employees 

Railroad companies are jointly and severally liable 
for injuries resulting from the negligence of a servant 
or servants employed by them jointly 

Where an injury is caused by a train which at 
the time is under the joint control of serv^ants of 
two or more railroad companies,80 or of serv¬ 
ants employed by them jointly,8i they are jointly 
and severally liable, and this is the rule where the 
train is being operated by one company over the 
tracks of another82 as well as where the train 
is jointly operated by the companies.83 Where 
an employee performs services for two or more 
companies, whether at the time of an injury caused 
by his negligence he was acting jointly for them 
so as to create a joint liability or for one of them 
alone will depend on the facts and the inferences 
to be drawn from them. 84 

Flagman; crossing watchnan. Separate railroad 
companies jointly employing a flagman at a high¬ 
way crossing which constitutes a point of com¬ 
mon interest have been held jointly liable for his 


negligence ,85 and two companies jointly own¬ 
ing a railroad which crosses a public highway 
and jointly emplo^'ing a watchman to guard the 
crossing have been held jointly and severally liable 
in an action based on his negligence,88 notwith¬ 
standing any agreement fixing their rights and lia¬ 
bilities as between themselves.8*' Likewise, in case 
of a flagman at a double crossing, 'where he is 
employed by one company and the other companies 
using the crossing pay a proportionate part of 
his wages, the company employing him has been 
held liable for an injury caused by his negligence 
in performing his duties in connection with the 
passing of a tram of one of the other companies 
over the crossing on such other company's track,88 
and the company using the crossing at the time and 
whose engine or train does the damage is like¬ 
wise liable. 88 

On the other hand, where flagmen of parallel 
roads watch each other's movements, as well as 
everything else that is happening m their vicinity, 
the companies are not jointly liable for an accident 
at a crossing on one of them where no other con¬ 
nection is shown between them.®® 

d. Of Eailroad and Employees 

A railroad company and its employees are Jointly 
liable for their concurrent negligence, as well as, under 
most authorities, for the torts of such employees com¬ 
mitted within the scope of their employment. 

A railroad company is jointly liable with its 
employees for their concurrent negligence.®^ In 


T5. Ala.—Hall v. Seaboard Air Line 
H. Co, 100 So 890, 211 Ala. 602 
Ind.—Chicago, etc., R. Co v Mar¬ 
shall. 76 N.E. 978, 88 IndApp. 217 
70L N.D.—Asch V. Washburn Lignite 
Coal Co., 186 N.W. 757, 48 NJ). 
734. 

77. K J —Matthews v. Delaware, 
etc., R. Co. 27 A. 919, 56 N.JLaw 
34, 22 LR.A. 261. 

61 C J p 1111 note 7. 

78. N.D.—Asch V. Washburn Lignite 
Coal Co.. 186 N.W. 767, 48 N.D 
734 

51 C J. p 1111 note 8. 

79. U.S.—Whatley v. Missouri Pac 
R. Co, Travelers Ins. Co., Inter¬ 
vener, D.CLa., 27 PSupp. 919. 

51 C J. p 1111 note 4. 

Salt by aatomobno guest against host 
or railroad 

Tenn—^Morgan v. Tennessee Ry. Co., 
216 S.W.2d 32. SI T'etULApp. 409. 
Znuniinlfey of stats conrmlsjrtnn from 
sqU 

Railroad was liable fbr its negli¬ 
gence with respect to construction of 
bridge and underpass and failure to 
guard against accident even tl^ugh 


final decision as to type of crossing 
of tracks to be constructed rested on 
state roads commission, notwith¬ 
standing statute giving exclusive ju¬ 
risdiction to commission to set up 
warning signs along highways of 
state, and notwithstanding immunity 
of commission from suit.—Contino 
V Baltimore & A. R. Co., C.A.Md, 
178 P.2d 521. 

8a Tenn—Nashville, etc, B. Co. v. 

Carroll, 6 Heisk 347. 

Employee of terminal and railroad 
companies see supra S 367. 
Liability in case of Joint employ¬ 
ment generally see Master and 
Servant § 667. 

8L Mo.—^Moling v. Barnard. 65 Mo. 
Apip. 600. 

82. Tenn.—Nashvilla eta. R. Co. v. 
CarroU, 6 Heisk 347. 

83. Mo.—Moling V. Barnard. 65 Mo. 
App. 600. 

8ft. Ohio.—^Toledo, eta* R- Oo- v. 

Hydell, 26 Ohio Cir-Ct. 579. 

61 OJ. p nil note 14 

85. Pla.—^Seaboard 'Air Line Ry. Co. 
V. Ebert 138 So. 4, 102 FLa. 64L 
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86- IT.S—Schaffer v. Pennsylvania 
R. Co. CCA.I11.. 101 P.2d 369. 

87- U.S —^Schaffer v. Pennsylvania 
R. Co, supra 

Duty not delegable 
Duty of companies to provide 
proper protection to the public 
against injury from the operation 
of cars cannot be delegated so as to 
relieve either or both from liability 
—Schaffer v. Pennsylvania R. Co, 
supra. 

88. Iowa.—^Buchanan v. Chicago, 
etc., R, Co.. 39 N.W. 663, 75 Iowa 
393. 

Mass-—^Brow v. Boston, etc, R. Co., 
33 N.E 362, 157 Mass. 399. 

89. CaL—^Taylor v. Western Paa R 
Co. 45 Cal. 323. 

ga m.—Chicago, eta, R. Co. v. Con¬ 
ners, so IlLApp 307. 

9L U.S—Chesapeake, eta, R. Co, v. 
Dixon, Ky., 21 S.Ct 67, 179 US. 
131. 46 L.Bd. 121. 

51 as p 1112 note 19. ' 

Concurrent negligence generally see 
supra subdivisiron b of this sec¬ 
tion 

Joint liability of master and servant 
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most jurisdictions it is also held that a railroad 
company and its emploj'ees are jointly liable for 
the torts of the latter committed within the scope 
of their employment,^^ ^LVxd may be sued jo 2 ntl 3 ',®- 
although some authorities hold that the liability 
of the railroad company for the torts of its serv¬ 
ants, where there is no concurrent negligence on 
the part of the railroad, is not joint but several,®*^ 
and that m oidrr to render the company joint!}' 
liable there must have been actual participation 
or negligence on the part of the company con¬ 
curring wnth that of the empIo\'ee, as contradis¬ 
tinguished from imputed negligence of the master 
concurring vdth an act negligently committed by 
the ser\^ant.^s 

Joint liability for TviUf^il tort. The railroad com¬ 
pany has been held jomtl}' liable even for the will¬ 
ful tort of its employee committed in the scope of 
his employment;®® but there is also authority to 
the contrar>'.®' 

§ 373. Pleading Ownership and Operation 
a. Complaint, declaration, or petition 
b Plea or answer 
c. Issues, proof, and variance 


a. Complaint, Declaration, or Petition 

In an action for injuries arising out of the cpera. 
tion of a railroad, general rules of pleading govern the 
complaint, declaration, or petition with respect to the 
pleading of ownership and operation. 

In an action for injuries arising out of the op¬ 
eration of a railroad, it should be alleged direct¬ 
ly and positivel}' that defendant or someone for whose 
acts It IS liable caused the mjur}' complained of A 
complaint or petition which seeks to charge one 
railroad company' with liability for the tort of 
another must set forth the manner in which, or 
the reason for which, the liability attaches.®® 

Where, as discussed supra §§ 351-360, the les¬ 
sor is liable for the act of its lessee in the oper¬ 
ation of the road, according to some authorities 
the act maj' be charged in the petition as the act 
of the lessor according to other authorities, how¬ 
ever, where it is sought to hold the ovrner of 
the road liable for its lessee's acts, the relation 
between the roads must be pleaded wnth the ap¬ 
propriate facts necessary to create the liability,^ 
and the complaint must show by w^hich company the 
injury was inflicted.® Where it is sought to hold 
a railroad for an act committed while naming 
Its trains over the road of another railroad, the 
facts material to a recovery must be pleaded.* 


generally see Master and Servant 
§ 579. 

911. TTati —^Hisle V Kansas City 
*Sontheriz R. Co, ISS P. 610, 91 
Kan. 573, AnnCaslSlSC 107. 

61 C-J. p 1112 note 30. 

93. Ala.—Louisville & N". B* Co. v. 
Davis, 181 So. 695, 236 Ala. 191. 

61 C.J. P 1112 note 21 
Company’s zLegUsTenoe resnltliig from 
employee’s acts 

Railway company and its engineer 
jnay be Jointly sued for negligent 
iomfcidc where company's negligence 
results solely from engineer's acts 
and conduct —Southern Ry. Co. v. 
Smith. 191 S E 181. 55 GaA.pp. 689. 

94. XI.Sw—McIntyre v. Southern R. 
CO., C.C.S.C.. 131 P, 985—Warax 
V. dncinnatf, etc, R. Co.. C.C.Ky., 
72 P 637. 

95. TJ.S—C3te.bleman v. Peoria, etc, 
R. Co. C.C Ind, 82 P 790, reversed 
on other grounds 101 F. 1, 41 C.C. 
A. 160. 

51 OJ. p 1113 note 33. 

Szoesslve i^pead; ttreofeloB of ean^ 
ployer 

Xf txram of defendant employer 
was, without Its express direction, 
operated by defendant motomeer at 
an excessive speed, employer would 
he hable only under rule of respon¬ 
deat superior, defendants being in no 
«ense joint toirt-fec^rs; but if neg¬ 
ligent speed was maintained by de¬ 


fendant employer's express direc¬ 
tion, it would be negligent, and its 
negligence would concur with that 
of defendant motorneer who obeyed 
the instruction, and the right to re- 
co\er against defendants would be 
joint.—^Benson v. Southern Pac, Co, 
171 P. 948, 177 Cal. 777. 

96- S C,—Carson v Southern R Co , 
46 S.E. 525, 68 SC 55, affirmed 
24 S.Ct. 609, 194 US 136, 48 LuEd. 
907. 

51 C J. p 1112 note 24. 

97- U.S —^McIntyre v. Southern R- 
Co., CC.SC. 131 F. 985—Gustaf¬ 
son V Chicago, etc., R Co„ O.C.M 0 , 
12 s F. 86. 

98. Ind—-Wabash, etc., R. Co. v. 

Rooker. 90 Ind 581. 

51 C J. p 1112 note 28. 

Complaint held sufflcdeiit 
Ala.—^Pollard v. Rogers, 17S So. 881, 
234 Ala. 92. 

N.Y.—Spooner v. Delaware, etc., R. 

Co., 21 25T.B. 696, U6 N.T. 22. 
’^CoBtroif* duty to keep in repair 
Averment that defendant railroad 
'*owns, operates, or controls" the 
track to whose defective condition 
at a crossmg plaintifTs Injury was 
attributed is sufficient to show de- 
fendant'^s relation to the track, zm- 
poamg the duty to keep the crossing 
zn repair, "control'* being a synonym 
of '’management.*'—Southern Ry. Co, 
V. Flynt, So. 25, 203 Ala. 65.' 
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Agency In operation 

Complaint against railroad compa¬ 
ny and its receiver for injuries re¬ 
ceived in collision at crossing need 
not allege agency in operation of 
railroad.—Pollard v. Rogers, 173 So. 
881, 284 Ala. 92. 

ZhEisteace of recelveondiip 

(1) Original and supplemental pe¬ 
tition, which stated complete cause 
of action against receivers of rail¬ 
road, were sufficient without alleging 
that receivership existed when cause 
of action arose, where, on date al¬ 
leged, railroad was in hands of re¬ 
ceivers.—King V Illmois Cent. R 
Co., 131 So. 68, 15 liCuApp. 1. 

(2) Railroad receivers generally 
see infra SS 376-389. 

99- Ga.—White v. Atlanta, etc., R. 

Co., 63 S.E. 234, 5, Ga.App. 308. 

51 C J. p 1113 note 29. 

1- Mo.—-McCoy V. Kansas City, etc., 

R. Co., 36 i^oApp. 445. 

61 C.J. p 1113 note 31. 

8. Ind.—^Lake Ene, etc., R. Co- v. 
Rooker, 41 K.E. 470, 13 XndLApp. 
600. 

61 CJ.p 1113 note 82. 

3i Ga^—Georgia R., eta, Co. v. Haas, 
56 SE 313, 127 Go. 187, 119 Am. 

S. R. 327, 9 AnmCas. 077. 

61 CLJ. p 1113 note 83. 

4i Ihd.—Cincinnati, eta, R. Co. v* 
Bunnell, 61 Ind 183. 
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Same in which road operated. In an action 
against a lessee or any company or person operat¬ 
ing the road of another, it is not, in the absence 
of statutory requirement, necessary to allege in 
what name the road was operated ,5 but under a 
statute making a lessee liable for stock killed by 
reason of the lessor's failure to fence its road, 
where the lessee operates the road in the corporate 
name of the lessor, such a fact is material to the 
nght to recover and must be alleged.^ 

Jurisdictional averments. A declaration which 
names defendant as lessee of a specified railroad 
and which indicates that defendant is in possession 
of and operating the road, although no lease is 
set out or expressly alleged, may be construed as 
seeking to charge defendant in its character as 
lessee for the purpose of bringing the action with¬ 
in the provisions of a statute permitting the lessee 
to be sued in a court or junsdiction ■wherein the 
lessor may be sued.*^ 

Assumption of liability by consolidated company. 
In an action against a consolidated company for a 
tort of one of the constituent companies, com¬ 
mitted prior to the consolidation, it is not neces¬ 
sary to allege an express assumption of such lia¬ 
bility by defendant in the articles of consolida¬ 
tion® or to set out such articles in the complaint® 

Joint liability. In an action against two railroad 
companies jointly, it is sufficient to charge that 
the act complained of was done by both defendants, 
•without showing what relation they sustained to 
each other,^o and if the existence of a particular 
relation between them is essential to fix a liability 
on either this is a matter of proof but where, by 
reason of the relation between the companies, a 
joint liability is created by statute on the arising 
of an injury out of the operation of the train of 
one company upon the road of another, the com¬ 
plaint must allege such a relation as to bnng the 
case within the terms of the act.^^ In an action 
against two railroads for damages for personal 


injuries, a declaration stating that they jointly 
maintained a depot, ■v^"alting room, etc., has been 
held to state a joint cause of action against them.^® 

In a joint action against a railroad company and 
an employee, under a statute creating a presump¬ 
tion of negligence against a railroad company 
i -where injury is inflicted by the engines or cars of 
I such company, it is sufficient, as against the com- 
I pany, to charge that the person -was injured by 
the running of the trainj^^ but as to such em¬ 
ployee, where the statute is not broad enough to 
include him, it is necessary to allege facts show¬ 
ing in what his negligence consisted-^5 

b. Plea or Answer 

In an action for injuries arising out of the operation 
of a railroad, general rules of pleading govern the plea 
or answer with respect to defenses involving ownership 
and operation. 

In an action for injuries arising out of the op¬ 
eration of a railroad, -where defendant railroad 
company relies on the defense that it had made an 
authorized sale and that the road -was being oper¬ 
ated by'Its vendee, the answer must show that the 
arcumstances authorizing such sale existed and 
a defendant company claiming to have leased its 
line to another company before the occurrence 
of the injury complained of has the duty of plead¬ 
ing and proving such lease and approval thereof 
by the interstate commerce commission, as pro¬ 
vided by law.i'^ A plea showing that the injury 
complained of was the act of another and differ¬ 
ent railroad company presents a sufficient defense 
and is not demurrable.^® 

Defense that road was being operated by re¬ 
ceiver at the time of the negligence complained of 
and not by a defendant railroad company need not 
be raised by special plea or answer,i® since such 
defense is available under a general denial,*2® nor 
need the answer set forth a copy of the order of 
. the court appointing the receiver.^^ 


5. Ind.—Cincinnati, etc., R. Co. v. 
Lieviston, 97 Ind. 488—-Wabash, 
eta, R. Co- v. Williamson, 29 NE. 
455, 3 IndApp. 190. 

e. Ind.—Cincinnati, eta, R. Co. v. 

Bunnell, 6X Ind. 183 
Sicjr.p 1113 note 37. 

7- Qa.—Watson v. Richmond, eta, 
R. Co., 1$ S.E. 306, 91 Oeu 222. 

8. Ind.—Cleveland, eta, R. Oa v. 
Prewitt, 33 N.a 367, 134 Ind. 657. 

9. Ind.—Cleveland! eta, R. Co v. 
Pre-wltt, supra, 

10. Indw—Indianapolis, eta, R. Co. 
V. Warner, 85 Ind. 516. 


[Neb.—Chicago, etc., R. Co. v. Clark, 
I 42 N.W. 703. 26 Neb. 645. 

11- Ind.—^Indianapolis, etc., B. Co. v. 

Warner, 35 Ind 616. 

19. Ind.—Cincinnati, eta, B. Ca v. 

Paskins, 36 Ind. 380. 

51 C.J. p 1113 note 44 ■ 

13. Tenn.—Southern Ry. Co. v. Can¬ 
trell, 5 TenmApp. 677. 

I4i.» 17.SL—Stokes v. C^reat Southern 
liumber Co., B.dMisa, 21 F.2d 186. 
IS- US.—Stokes V. Great Southern 
Lumber Co., supra, 
le. Tex.—Slast Idne, eta, B. Co, v. 

Bui^hlncr. 6 S.W. 834. 69 Tex. 30A 
31 C.J. p 1114 note 60. ' 
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17. Tex.—Houston & T- C R. Co v. 
Adams, CivA'Pp., 82 S.W.2d 382. 

18. Miss —Southern R. Co v 

Mayes, 87 So. 445, 124 890. 

19. Ind.—Chlcagro, eta, R. Ca v. 
Van Stone, 119 N.E. 874, 68 Ind. 
App 47. 

fla Ihd.—Ghlcasro, eta, B. Co. v. 
Van Stone, supra. 

Tex.—Ft. Worth, eta» B, Co. v. Bal¬ 
lou, CivApp, 174 S.W. 337. 

81. Ind—Bell V. Indianapolis, eta, 
R. Co, 53 Ind. 67 
61 ca. p 1114 note 54. 



§§ 373-374 


EAILEOADS 


c. Issues, Proof, and Vaiianca i 

In actions for injuries arising out of the operat.on of 
railroads, general rules govern With respect to issues, 
proof, and variance as affecting the pleading of owner¬ 
ship and operation. 

Piaintiff must introduce proof in support of every 
material allegation of the complaint essential to 
a recovery-2 unless admitted by the pleadings ,22 
or conceded on the trial,2^ or \vaived.25 

Under a plea of the general issue or general 
denial, defendant railroad company may show 
that the injury complained of occurred upon the 
road of a different company and through the neg¬ 
ligence of the latter’s ser\’ants,26 or, if upon its 
road, that at the time of the injurj- the road 
was in the hands of, and being operated by, a 
receiver^'? or a lessee of defendant where it would 
not be liable for the act of such lessee,28 or that 
defendant was operating the road as lessee of an¬ 
other company, where such fact would be a de¬ 
fense as to the liability in issue.29 

The proof must conform to the allegations of the 
pleadings showing liability, and any material vari¬ 
ance is fatal to a recovery ,20 but a variance which 
could not have surprised or prejudiced the adverse 
party will not be regarded as materiaL2i 
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A particular petition in an action against the 
lessor of a railroad has been held sufficiently broad 
to permit the introduction of evidence that de¬ 
fendant accepted the operation of its road by the 
lessee’s receivers.^^ 

§ 374. Evidence as to Ownership and Opera¬ 
tion 

The general rules of evidence in civil actions have 
been applied in actions for injuries arising out of the op- 
eration of railroads. 

In accordance with the general rules of evi¬ 
dence in ci-vnl actions, while, in the absence of 
any presumption arising from statutory provi¬ 
sions, 23 the burden is on plaintiff to show such 
facts with respect to the ownership, operation, 
or use of the railroad as are necessary to estab¬ 
lish a liability on the part of defendant for the 
injury complained of,24 it will be presumed, in 
the absence of any evidence to the contrary, where 
it is shown or admitted that defendant owned the 
road, that it also controlled and operated it,25 
or, if in possession of and operating the road, that 
it IS the owner of the road,2 6 that trains operated 
upon defendant’s road were owned and operated 
by it,27 that a locomotive operated by defendant 


22 , Ind.—Lake Erie, etc, R. Co. v 
Rooker, 41 NE 470, ID Ind.App 
600. 

61 C J. p 1114 note 56 
Eroof of ownerslUp not required 
Where the declaration aUegres that 
defendant owned, operated, and pos¬ 
sessed certaan railroad tracks, he is 
not bound to prove ownership, but 
proof of possession and operation of 
the tracks is sufficient —Chicago 
Junction R. Co. v. McAnrow, 114 Ill. 
App- 501. 

XntroductJoaL of statute not required 
Mo—^Palmer v. Chicago & A. R. Co, 
121 S.W. 1087, 143 Mo.App. 633. 

N.T—Spooner v Delaware, etc, 
R- Co., 21 N.B. 696, 115 N.T. 22, 

SI C J. p 1114 note 67. 

AdsniSBiou by* general issue 
IlL' —Jmnelowicz v. Grand Trunk 
Western Ry. Co., 174 RkApp. 176. 

di. Ill—^Lake Ene. etc, R. Co. v 
Wills, SI NB. 123, 140 Xll 614. 

51 C J. p 1114 note 58. 

25. Ala-—^Bugg V, Green, 110 So. 
718, 215 Ala. 843. 

26. Ga.—^Richmond, etc., R. Co. v. 
Buice, 14 SB. 205, 88 Ga. 180. 

27- Ind.—Chicago, etc, R Co v. 
Van Stone, 119 N.E. 874, 68 Ind 
App. 47. 

51 CJ. p 1114 note 61. 

28; Tex.—East Ldne, etc., B. Co. v. 


Culberson, 10 SW 706, 73 Tex 
375, 13 Am SR 805, 3 LRA 667 
Inability of lessor and lessee gen¬ 
erally see supra §§ 351—360. 

29. Ind.—Pittsburgh, etc., R. Co. v. 
Hunt, 71 Ind. 229 

51 C J. p 1114 note 63. 

30 . Ind.—Cincinnati, etc., R. Co v 
Wood, 82 Ind 593 

51 C.J. p 1114 note 64. 

31. Tex—^Texas, etc, R Co ▼. Wil¬ 
son, Civ.App„ 21 SW 373 

51 CJ. p 1116 note 66 
Tariance held not fatal 

In an action against a county and 
a railroad for injuries from a defec¬ 
tive sidewalk both on the right of 
way and the highway, the submis¬ 
sion of the case to the Jury on the 
theory that the railroad merely had a 
statutory right to cross the highway 
was not a fated variance, where the 
complaint alleged that the railroad 
'‘owned, controlled, and maintained'* 
the right of way.—^Bullock v. Yakima 
Valley Transp, Co., 184 P. 641, 108 
Wash. 412, opinion adhered to 187 
Wash. 410, 108 Wash. 413. j 

32. Mo—Nickell v, E^ansas City, St 
L & C. R Co., 41 S.W.2d 696, 226 
Mo.App. 303. 

33. HSw—Stokes ▼. Great Soathem 
Lumber Co, DC.MiSB 4 31 BV2d 185. 

51 C J.pim note 66. 
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I 34. Tex —^Texas, etc., Co. v. Sims, 

I Civ.App., 227 S.W. 694. 

51 C.J. p ills note 67. 

Operatloa of train within scope of 
employment 

In trespass on case for demolition 
of plaintiff's truck when struck hy 
tram, plaintiff had burden of proof 
to show to reasonable satisfaction of 
jury that tram which caused dam¬ 
age was operated by agents and serv¬ 
ants of defendant acting within 
scope of their employment.—^Louis¬ 
ville & N. R. Co. V. Nolen, 37 So.2d 
912. 251 Ala. 445. 

Connection with fosee found on right 
of way 

In action against railroad for inju¬ 
ries from bums caused by fusee 
found on its right of way, it was 
essential to show railroad's connec¬ 
tion with the particular fusee, but 
possession might justify an infers 
ence of ownership.—Dahrowski v. 
Illmois Cent. R. Co., 24 NJBL2d 382, 
303 I11.APP. 31. 

35. Or—^Peabody v. Oregon R., etc., 
Co. 26 P. 1053, 21 Or. 121, 12 L. 
RA. 823. 

51 G.J. p 1116 note 68. 

361 . Mo.—Sullivan v. Missouri Pac- 
R Co.. Atpp., 211 S.W. 903. 

51 CJT. p 1115 note 69. 

37. Mo.—^Brooks v. Missouri Pac. R- 
Co., 71 S.W. 1083, 98 Mo-APP, 16ft. 
51 OJ. p 1115 note 70. 
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upon its road was its locomotive,38 or, if attached 
to one of defendant’s regular trains, that it was 
under its control,8® and that a locomotive hear¬ 
ing the name or initials of defendant company 
was owned and operated by it;^<> but it has also 
been held that proof that an engine had on it 
the name of defendant railroad, unsupported by 
any other fact, is insufEcient to authorize the in¬ 
ference that, at the time of the injury, it was 
owned by defendant^l and was being operated by 
its employees in its business.^- 
Where two or more companies operate over the 
same track, there is no presumption as to which | 
inflicted the injurj”, and the burden is on plaintiff 
to show this fact;43 ][)ut where a locomotive is 
operated by an unincorporated association of rail¬ 
road companies, constituting a switching associa¬ 
tion, It will be presumed that the company owm- 
ing the locomotive is a member of the associa¬ 
tion.^^ WTiere two railroads, not partners, use 
only a part of their respective premises jointly, 
a person suing them jointly must show that his 


§§ 374 

injury occurred at a place covered by the joint 

use.^5 

Where a defendant railroad sets out in its plea 
or answ’er that the injury sued on was caused by 
the negligence of another company', the burden 
is on It to establish facts necessary to sustain such 
defense.**® 

I Admissibility. In actions for injuries arising 
out of the operation of railroads, generally speak¬ 
ing, any evidence is admissible which is relevant 
to any material question in issue as to the owner¬ 
ship, operation, or use of the railrond.^"^ 

Weight and sufficiency. In an action for inju¬ 
ries arising out of the operation of a railroad, 
plaintiff must show by a preponderance of evidence 
such facts with respect to defendant’s owmership 
or operation of the road or agency causing the in¬ 
jury as are necessar>- to create a liability there¬ 
for,^® but direct and positive evidence of such 
facts is not always essential,^® and, since positive 
proof of the actual facts of owmership and oper¬ 


as. S C —Bush V. SouthsTTL E Co , 
40 S B 1029, 63 S.C. 96. 

39- E I —Spink v. New York, etc, 
R. Co, 58 A. 499, 26 EI. 115 

40. Mo —Corpus Jtiris cited in 
Boenns: v St. Louis & O’Fallon 
Ey. Co, App, 63 S.W.2d 450. 452 
51 C J. p 1115 note 73 

41- Ga—Southern Ey. Co. v Hul- 
lender, 8 S B 2d 674, 62 Ga.App. 
274. 

42. Ga—Southern Ey, Co v. Hul- 
lender, supra. 

43. Ark—St. Louis Southwestern E. 
Co. V. Heintz, 102 S.W. 221. 82 Ark 
459. 

51 C.J. p 1115 note 74 

44. HI.—^Plttsburffh, etc, R. Co. v 
Callaghan, 50 Ill App. 676. 

45- Tenn.—Southern Ry. v. Cantrell, 
5 Tenn.App. 677. 

46. Pa—Sanders v, Pennsylvania R. 
Co., 73 A 1010, 226 Pa. 105, 133 
Am.S E. 857. 

47- Iowa.—^Martin v. Central Iowa 
E Co„ 13 NW, 424, 59 Iowa 41L 
61 a J p 1116 note 79. 

Sales ot interstate commerce com^ 
mission 

In action against shipper of bar¬ 
rels by consignee's enxployee who 
■was injured by barrel which fell 
from boxcar door, evidence of inter¬ 
state commerce commission rules 
governing loading and movement of 
freight shipment at carload freight 
rates was properly admitted—Win- 
tersteen v National Cooperage ^ 
Woodenware Co., 197 N.E. 678, 861 
BL 95. I 


Proof of oparatios. by lessee 
In absence of legislative author¬ 
ity, or offer of proof thereof, ex¬ 
empting a lessor railroad from re¬ 
sponsibility to the public for les¬ 
see's torts, trial court did not err in 
sustaining objections to certified 
copies of lease between railroad as 
lessor and another railroad as les¬ 
see and of approval of interstate 
commerce commission of lease, or to 
other offer of proof that train was 
being operated by lessee—^Los An¬ 
geles & S. L E Co. V. tJmbaugh, 
123 'P.2d 224, 61 Nev. 214. 

48- Ark—St Louis Southwestern 
R Co. V. Heintz, 102 S.W. 221, 82 
Ark. 469 

51 C J. p 1116 note 8L 
ZdabUity of lessor or lessee 

(1) In death action against lessor 
of railroad, evidence held to estab¬ 
lish lessor’s acceptance of operation 
by lessee’s receivers, rendering les¬ 
sor liable.—Nickell v. Kansas City, 
St L. & C R. Co.. 41 S.W2d 695, 
226 MoApp. 302 

(2) Operation by lessee held 
shown, so as to render verdict 
against lessor contrary to law.—New 
York Cent R Go. v. Kirk. 11 NE2d 
537. 104 IndA-pp. 601 

Buty of railroad as delivering car¬ 
rier 

In action by forwarding base em¬ 
ployee against railroad for Injuries 
sustained when struck by freight car, 
while reloading car which had been 
unloaded on tracks of base, evidence 
sustamed finding that defendant rail¬ 
road was delivering earner and had 
duty to fumiah car In which it was 
safe for base employees to work.— 
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Powell V. Pacific Naval Air Base 
Contractors, 209 P.2d 631, 93 Cal.App 
2d 629 

Operation by receivers 

(1) Vouchers for wages and orders 
issued in the name of alleged receiv¬ 
ers of railroad sufllciently showed 
that it was being operated by re¬ 
ceivers.—^McCall V. Pitcairn, 6 N.W. 
2d 415, 232 Iowa 867. 

(2) In action against receivers of 
railroad and engineer, testimony of 
engineer that he was the engineer 
•‘of the defendants" and operated 
tram when deceased was killed was 
sufficient to show that receivers 
were operating train through their 
engineer and fireman—^March v. Pit¬ 
cairn, Mo.App., 125 SW.2d 972. 
Bringing of lessee’s property on 

premises 

Finding that no property of les¬ 
see was brought upon or in proximi¬ 
ty to premises within clause exemipt- 
ing lessor railroad from liability 
for loss or damage was held not sup¬ 
ported —^Frederick v. Great North¬ 
ern Ry. Co. 240 NW 387, 207 Wis 
234, 80 ALE 984, modified on oth¬ 
er grounds 241 N.W. 363, 207 Wis. 
234 

Short-line haul aasid not switching 
operation held shown —Gpears v. 
New York Cent. R. Co., 22 N,B.2d 
634, 61 Ohio App. 404. 

49. HI.—Chicago, etc, R. Co. v 
ScOimitz. 71 N.B. 1060, 211 la 446. 
5lC.J.pm6 note 82, 

BesBor’s aooeptance of operation by 
lessee’s receivers 

Mo.—^^ickeU v. Kansaa City, St L. 
& a E. Co., 41 S.W.2d 696. 226 
MoApp. 302. 
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ation ordinarily is easy for defendant and often 
diSicult or impossible for plaintiff,it is sufficient 
for plaintiff in the first instance to make a prima 
facie case evidence of facts from -which de¬ 
fendant's ownership or operation may be pre¬ 
sumed,51 and tins, if defendant introduces no evi¬ 
dence to the contrary, wnll be sufficient to sus¬ 
tain a verdict for plaintiffbut evidence on the 
part of plaintiff which is inconclusive is not suf¬ 
ficient,53 nor is evidence sufficient which merely 
creates a presumption as against direct and posi¬ 
tive evidence on the part of defendant to the con¬ 
trary.®^ 

§ 375. Trial 

In actions for injuries arising out of the operation of 
railroads, questions of fact should be submitted to the 
Jury under proper instructions from the court. 

As in other civil actions, in actions for inju¬ 
ries arising out of the operation of railroads, ques¬ 
tions of fact involving ownership and operation 
are for the jury,®5 and the case should be submit¬ 
ted to the jury wherever there is any competent 


evidence with respect to the ownership, operation, 
or control of the road or agencj* causing the in¬ 
jury" which tends to show a liability on the part of 
defendant therefor,®® or w"here the evidence with 
respect to such ownership or operation is conflict¬ 
ing or different conc!us:ons might reasonably be 
drawn therefrom.®' 

The court may, w-here proper, direct a verdict ®s 
and v.'here the facts show that plaintiff has no cause 
of action it is error not to direct a verdict for de¬ 
fendant where requested ®3 The court may direct 
a verdict as to one joint defendant ®0 AMiere there 
is a matenal question of fact to be determined, the 
court should refuse a request for a directed ver¬ 
dict,®^ and w'here there is no evidence connecting 
a defendant railroad with the accident a nonsuit 
is proper 

Instructions. The rules governing the giving of 
instructions in trials generally are applicable, as, 
for example, that they should be based on the law 
and the facts, ®^ that they should not be imslead- 
ing®4 or prejudicial,®® and that, where essentially 


50- Ill—^Pittsburgh, etc., R Co. v 
Knutson, S9 Ill 103. 

51 C,J. p 1116 note 83. 

51. m.—^Dabrowski v. Illinois Cent. 
H. Co, 24 N.E.2d 382, 303 DLApp 
SI. 

51 C.X p 1117 note 84 

52. Mo—^Moore v. Quincy, etc., R 
Co.. 97 S.W. 607, 121 Mo App 674 

51 C.J. p 1117 note 85. 

53. K.T—Stone v. Cleveland, etc, 
B. Co.. 95 KE 816, 202 K.Y 352, 
35 Li.R.A.,N.S.. 770. 

51 aj p 1117 note 86 
StatemeiLt by olaltn ageait held liu 
oondxiBive 

G &.—Southern Ry. Co. v. HuIIender, 
S SwB.2d 674, 62 GeuApp. 274 

54k Tex —^Texas, etc.,' R.* v. Des- 
soxnmes, 15 S.W. 806. 

51 OJ. p 1117 note 87. 

55w Froxiinate cause of Injury 
Ill,'—Wmtersteen v National Coop¬ 
erage & Woodenware Co., 197 N.B 
^578, 361 HI. 96. 

r 

imxq^oper constructioiL of roadbed 
ovfe bridge 

Miss—Reed v. New Orleans Great 
Nortjhem R. Co., 161 So, 553, 170 
Mia^ 296. 

TaUn^e to install warning device 
timer pleadings and testimony, 
contji^act providing that lessee of rail- 
and lessor should share losses 
resulting from failure or defect of 
used facilities raised fact 
Is^^e regarding lessor’s liability for 
^4llure to install warning device at 
wossing, and it was error to hold 
lessor not liable as matter of law — 
Texas Interurban Ry. Cb v. Hughes, 
Tex.Com.App, 53 S.W.2d 448. I 


I 56. ni —^Pittsburgh, etc. R, Co. v 
I Callaghan, 41 N.B 909, 157 HI 
406 

51 C J p 1117 note 90. 

Evidence held suffloient to take case 
to Jury 

Pla—Ells V Lewis, 174 So. 417, 128 
1 Pla. 270 

i Ill —^Dabrowski v. Illinoia Cent R. 

Co. 24 NB2d 882. 303 HI App. 31 
51 C.J. p 1117 note 90 [b] 

57. Kan.—Chicago Great Western 
R. Co, V. Troup, 76 P. 859, 69 Kan. 
854. 

Or.—^Peabody v. Oregon R., etc., Co, 
26 P 1053, 21 Or. 121, 12 L. R.A. 
823. 

58. Miss,—Weston Lumber Co. v. 
Hibbens, 182 So 115, 182 Miss. 669. 

51CJ. p 1117 note 93. 

68. Ala.—^Louisville & N. R. Co. v. 

Nolen, 37 So 2d 912, 251 Ala. 445. 
m.—^Wintersteen v. National Coop¬ 
erage & Woodenware Co., 197 NB. 
578, 361 Ill. 96. 

51 C.J. p 1117 note 94. 

60. Ill.—Humason v. Michigan Cent. 
R. Co., 102 N.B 793, 259 HI, 462. 

51 ax p 1117 note 95. 

61. Miss.—H. Weston Lumber Co 
V Hibbens, 182 So. 115, 182 Miss. 
669. 

68. S.C.—Seay v. Southern Ry. Co, 
87 SJB:,2d 535, 208 S.a 17X 
Owiusshlp of tracks 
It has been held error to grant a 
nonsuit as to a codefendant railroad 
which owned the tracks on which 
the train involved in the accident 
was being operated.—Seay r. South¬ 
ern Ry, Co., supra. 
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63. Mo —Smith v. Thompson, 182 S. 
W2d 63. 

51 C X p 1117 note 97. 

One of two engineers not made party 
Where owners of property de¬ 
stroyed by fire allegedly caused by 
sparks from locomotive brought ac¬ 
tion against railroad and an engi¬ 
neer, and It appeared at trial that 
the tram liad two coal-burmng lo¬ 
comotives, and the other engineer 
was not made a party, court was 
warranted in instructing the Jury to 
find defendant engineer not guilty — 
Colle v. Atlantic Coast Line R. Co., 
14 SQ.2d 422, 158 Fla. 258. 

Ihstruotlon In nature of demurrer to 
evidence 

In action for wrongful death of 
pedestrian struck by train, where 
evidence was insufficient to show 
that defendant sued as the engineer 
was in fact the engineer, his instruc¬ 
tion in nature of a demurrer to the 
evidence should have been sustained. 
—^Maddux v Gardner, 192 S.W 2d 14, 
239 Mo App. 289. 

XnstructloiLS held erroneous or prop¬ 
erly refused 

Ga—Southern Ry Co v HuIIender. 

8 S B 2d 674, 62 Ga.App. 274. 

HI.—Wintersteen v. National Cooper¬ 
age & Woodedware Co., 197 NJBL 
678, 361 HI. 95. 

Nov —Lios Angeles & S. L. R. Co. v 
IJmbaugh, 123 P.2d 224, 61 Nev. 
214. 

64k Ohio.—Gallup v- Toledo Termi¬ 
nal R. Co.. 166 N.E. 493, 26 Ohio 
App 447. 

51 ax p 1118 note 98 

65. Ky.—Cincinnati, eta, R- Co. v. 
Prewitt, 262 S.W. 1, 203 Ky. 147. 
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covered by otber instructions, it is not error to 
refuse to give requested instructions,®6 or to re¬ 
fuse to give them in the exact language of the 

request.®^ 

Verdict. The jury in its verdict may find for 
one joint defendant and against the other,®® and 
the latter cannot complain that a verdict was ren¬ 
dered against it alone,®® since a verdict in favor 
of one joint defendant is not a verdict in favor 
of the other but the verdict may not appor¬ 
tion an award of damages as between defendants^! 


WTiere a joint action is brought against a rail¬ 
road company and a contractor for injuries due to 
the condition of a crossing, which the contractor 
had agreed with the railroad company to keep in 
repair, the jury may, if they find the injury was 
due to the negligence of the contractor, render a 
verdict in favor of plaintiff against both defend¬ 
ants, and in favor of the railroad company over 
against the contractor, where a demand for such 
judgment is made in the pleadings of defendant 
railroad company.^^ 


XL BECEZVEBS 


§ 376- In General 

A court may place a railroad In the hands of a re¬ 
ceiver, but it writ not do so unless a necessity therefor 
is shown and there is no other adequate remedy. 

In a proper case a court may place a railroad 
in the hands of a receiver;'^® but, as discussed in¬ 
fra § 377 a, the power is always exercised with 
reluctance and only in case of manifest necessity 
in order to preserve the property and protect the 
rights of those interested therein, and a receiver 
will not be appointed where such necessity is not 
shown^** or there is another adequate remedy at 
law or in equity.*^® It has been held that in or¬ 
der to justify the appointment there must be a suit 
pending,"^® the appointment of a receiver being 
merely ancillary to the relief demanded in the 
smt'^'^ In the absence of a statute expressly pro¬ 
viding for the appointment of receivers for rail¬ 
roads^ general statutes covering the appointment 
of receivers are applicable to railroads in a prop¬ 
er case,^® but, as discussed infra § 378 a, the pow¬ 
er of the court to make such appointment is not 
dependent on statutory enactment unless the ap¬ 
pointment is expressly forbidden in cases not fall¬ 
ing within the statute 


Colkision and fra^id. A receiver will not be ap¬ 
pointed where it appears that the suit is collusive 
and designed to accomplish some fraudulent or im¬ 
proper purpose;®® but it is not sufficient evidence 
of a fraudulent collusion that the officers or di¬ 
rectors of the company concurred in the applica¬ 
tion for the appointment®! or admitted the truth 
of the allegations of the bill ®® 

§ 377. Grounds of Appointment 

a. In general 

b. Default in pajnment of indebtedness 

c. Mismanagement of road 

a. In. General 

The appointment of a receiver for a railroad Is de¬ 
pendent on the circumstances of the particular case; it 
rests m the sound discretion of the court and is to be 
made sparingly and cautiously, but a receiver will be 
appointed where such relief Is necessary to preserve and 
protect the property and rights of interested parties. 

The propriety of appointing a receiver for a 
railroad is so dependent on the circumstances of 
each particular case that it is impracticable to at¬ 
tempt definitely to state the grounds which will 
justify such appointment.®® The matter ordinarily 


66L Ind.—Chicago, etc., E. Co. v 
Diniiia, 103 NJBl. 652. 180 Ind 696 
fl7. Gra.— Liexub v. Floyd, 92 S E. 
1010, 20 Ga.A(p!p. 254. 

88. Ky. —^minoia Cent. R. Co. v. 
Murphy, 97 S.W. 729, 123 Ky. 787. 
30 Ky-Ii. 93, 11 Li-RJUlirS., 352 

51 C J p 1118 note 5. 

89. SC.—Cammer v. Atlantic Coast 
Iilixe B. Co.. 51 SE.2d 174, 214 SC. 
71. 

51 C.J. p 1118 note 6. 

TOu Cal—Benson v. fiouthem Pac. 

Co., 171 P. 948, 177 Cal. 777, 
S.C.-~Caznmer v. Atlantic Coast Lilne 
K. Co., 51 ia.E.2d 174, 214 S.C. 71- 
71. Tenn —^Tennessee Cent. R. Co. v. 
Vanhoy, 226 6.W. 225, 143 Tenn. 
312, 

51 C.J, p 1118 note 8. ' i 


72- Tex.—Dallas, eta. It. Co, v. 

Able, 9 S.W. 871, 72 Tex. 150. 

51 C.J. p 1118 note 9. 

73. U S —Gross v. Missouri & A. 
Ry. Co., DCArh, 74 P.Supp. 242. 

61 C-J. p 944 note 82. 

74. Mo.—Merriam v. St. Louis, eta, 
B. Co., 36 SW 630, 186 Mo. 145. 

51 C.J. p 944 note 84. 

7B. NJBL—^Boston, eta, R. Co. v. 
Boston, etc., R. Co., 23 A. 529, 65 
K.H. 393 

51 aj. p 944 note 85. 

78. Mo.—State v. Ross, 25 6.W. 947, 
122 Mo. 435, 28 634. 

77- U.S.—Gross t. Missouri & A. 

By. Co., D.CLArk., 74 F.Supp. 242. 
Mo.—fittate V. Ross. 25 S.W. 947, 23 
LuBJL 534. 


N C —Smclaar v. Moore Cent. R. Co, 
45 SJm 2d 555, 228 N^.a SS9. 

78. Cal.—McLajie v. Placerville, 

etc. R Co., 6 P. 748. 66 Cal. 606 

51 C.J. p 944 note 91. 

79. N.X.—^Rochester v, Bronson, 41 
HdwPr. 78- 

80. TT.S.—Sage v. Memphis, etc, R. 
Co., CC.Ark., 18 P. 571, 5 McCrary 
643, reversed on other grounds 8 
S.Ct. 887, 125 IT.S. 861. 31 LBd. 
694. 

81. Tl.Si—^Brassey v New Torlc; eta, 
R. Co., C C.Gonn., 19 F. 663. 

51 CX p 944 note 95. 

8S. 17.3.—Pennsylvania Life Ins., 
eta, Co V. Jacksonville, eta, "R. 
Co., Fla. 65 F. 181, 5 aC.A. 63, 

83. 'TJ.6.—Mercantile Trust Co. v. 
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is said to rest in the discretion of the court, 
which, however, is not arbitrary but is to be exer¬ 
cised in accordance with the settled principles gov¬ 
erning the appointment of receivers,and always 
sparingly, cautiously, and with reference to all the 
circumstances of the particular case.^e A receiver 
will not be appointed merely because it would do 
no harm,87 or because all the parties consent, 
or merely because the company is insolvent,89 or 
where the appointment is for the sole purpose of 
operating the railroad, without any limitation as 
to time, and the receivership is not ancillary to 
other equitable or legal relief sought,80 or where it 
appears that a greater injury would result from 
the appointment of a receiver than from leaving 
the road in the hands of the present management,®^ 
or where it does not appear that the circumstanc¬ 
es are such as to make the appointment of a receiv¬ 
er necessary.82 

On the other hand, a receiver will be appointed 
where it appears that such relief is necessary to 
preserve and protect the property and the rights 
of those interested therein and a court may, 
when necessary, intervene by the appointment of 
a receiver to protect the interests of creditors or 
stockholders.®^ So, m order to protect the security 
of the bondholders, a receiver will be appointed 


with authority to complete the construction of a 
railroad, where the companj’ is unable to do so, in 
order to prevent a forfeiture of its charter®^ or 
of a valuable land grant.®® A receiver may also 
be appointed in proceedings by the state to com¬ 
pel the corporation to perform its duty to the 
public as directed by a mandate of the court®7 or 
to forfeit its charter.®® A receiver may be appoint¬ 
ed to insure, as far as practicable, the discharge of 
the public function of the corporation.®® 

b. Default in Payment of Indebtedness 

Default in the payment of indebtedness owed by the 
railroad is not of itself sufficient to necessitate the ap- 
pomtment of a receiver, but such an appointment will be 
made when additional circumstances show the necessity 
therefor. 

A default in the payment of principal or interest 
of bonds or mortgages is not of itself suflBcient 
to necessitate the appointment of a receiver,^ al¬ 
though the claim on the bond has been reduced to 
a judgment® or the company is insolvent;® but 
the matter rests in the discretion of the court,^ 
and a receiver will not be appointed in such case 
where it does not appear to be necessary,® as where 
there is a complete and adequate remedy at law® 
or where it appears that it would do more harm 
than good.7 


Missouri, etc., R. Co., C.C.Kan, 

F. 221, 1 L,.RA. 397. 

$4. U.S—Sase v. Memphis & L. R 
Co, Ark, g set, 887, 125 U.S 361, 
31 LBd. 694—Gross v. Missouri & 
A. Ry. Co., D.CArk., 74 F.Supp 
242. 

Mo.—^Memam v. St. Louis, C G & 
Ft S- Ry Co., 36 S.W. 630, 136 
Mo 145. 

Pa—McDougal v. Huntinsrdon & 
Broad Top Mountain Railroad & 
Coal Co., 143 A. 574, 294 Fa. 108. 

51 C«r. p 944 note 7. 

85. Mo.—-Memam v. St Louis, etc., 
R. Co., 36 SW. 630, 136 Mo. 145, 

88. Pa.—^McDoiis:al v. Huntingdon, 
etc., R., etc., Co.. 148 A. 674, 294 
Pa. 108. 

51 C.J. ip 944 note 9. 

87. U.S.—^Farmers Grain Co. v. To¬ 
ledo, P. & W. R. R,. aCA.111., 168 
F.2d 109, vacated on other grounds 
Brotherhood of Locomotive Fire¬ 
men & Fnglnemen Local Lodge No. 
926 V. Toledo P. & W. R. R. Co, 68 
set. 53, 332 US. 748, 92 L Bd 335, 
and Farmers Gram Co. v. Brother¬ 
hood of Locomotive Firemen & 
Fnginemen Local Lodge No 926, 
68 SwCt. 63, 332 US 748, 92 LEd 
335. 

M[o.—Memam v. St Louis, etc, R 
Co., 36 S.W. 630, 136 Mo. 145. 

18. U.S,—Whelpley v. Ene R. Co J 


f CCN.T. 29 F.Cas No 17.604, 6 

Blatchf 271 

89. Tex —^Houston, etc., R. Co v. 
Hughes, Civ.App, 182 SW, 23. 

51 C.J. p 945 note 12. 

90- U.S—^Farmers Grain Co. v. To¬ 
ledo, P. & W R. R, CCA.ni, 158 
F.2d 109, vacated on other grounds 
Brotherhood of Locomotive Fire¬ 
men & Enginemen, Local Lodge 
No. 926 V. Toledo. P & W. R. R 
Co., 68 set 53, 332 US 748, 92 
L.Ed. 335, and Farmers Gram Co 
V. Brotherhood of Locomotive Fire¬ 
men & Enginemen Local Lodge No 
926, 68 set. 63, 332 U.S. 748, 92 
LEd. 335. 

91. US—^Tysen v. Wabash R. Co., 
CG.I1I & Ind, 24 F Cas No.14.316,- 
8 Biss 247. 

Pa —^MoDougal v. Huntingdon & 
Broad Top Mountain Railroad & 
Coal Co, 143 A. 674. 294 Pa. 108. 

92. Mo—^Memam v, St. Louis, etc.. 
R, Co., 36 S.W. 630, 136 Mo. 145. 

61 C.J p 946 note 16 

93. U.S.—Gross v Missouri & A 
Ry. Co, D C.Ark., 74 F.Supp 242 

51 C J. p 946 note 16, 

9^ Arlc—State R. Commission v. 
Saline River R. Co., 177 S.W. 896, 
119 Axk. 239. 

95. U.S.—^Allen v. Dallas, etc., R. 
Co., C-CTex., 1 F.Cas.No221, 3 
Woods 316. 


[98. US.—^Kennedy v. St Paul, etc, 
R. Co, C.CMinn., 14 FCas.No.7,- 
706. 2 Dill 448. 

61 C J. p 946 note 19. 

97. N.J.—^McCran v. Public Service 
R Co.. 122 A. 205, 95 NJ.Bq. 22 

98. U.S.—State of Tennessee, by 
Wolfenbarger, ex rel Atchley v. 
Taylor, CA,Tenn., 169 P.2d 626. 

51 C.J p 945 note 21. 

99- Ark —State R. Commission v. 
Saline River R Co.. 177 S.W. 896, 
119 Ark. 239. 

51 C J. p 945 note 22. 

1. Mo.—^Memam v. St Lotus, etc, 
R. Co., 36 S.W. 630, 136 Mo. 145 

51 C.J. p 945 note 23. 

2. Pa.—^McDougal v. Huntingdon, 
etc., R, eta, Co., 143 A< 574, 294 
Pa 108- 

51 C J. p 945 note 24. 

3. Mo—^Merriam v. St. Louis, etc, 
R Co., 36 S,W. 630, 136 Mo. 146 

4. US—Farmers’ Loan, eta, Co. v. 
Winona, eta, R. Co., C.C Minn, 59 
F. 957. 

51 C.J. p 945 note 26. 

Sm Minn.—^Rlce v. St. Paul,' eta, R 
Co., 24 Minn. 464. 

51 aj. p 946 note 27. 

6. Minn.—Rice v. St. Paul, etc., R. 

Co., supra. 

51 CJT. p 946 note 28. 

7- U.S.—Tysen v. Wabash B. Co., CL 
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Such appointment will, however, he made when¬ 
ever a necessity therefor is shown,® as where, in 
addition to the default, the company is insolvent 
and the mortgage *secunty inadequate,® particularly 
if there be other considerations making such ap¬ 
pointment proper, as where the officers of the com¬ 
pany are acting contrary to the interest of the 
stockholders,!® are guilty of gross misconduct,!! 
such as appropriation of income to preferential pay¬ 
ment of claims,!® or misapplying!® or diverting!^ 
the earnings of the road, or failing to apply the 
earnings to the payment of interest,!® or the road 
IS in possession of certain bondholders whose in¬ 
terests are hostile to the other bondholders.!® 
Also, it is proper to appoint a receiver where, al¬ 
though the railroad is not insolvent, it is unable 
to pay Its creditors with funds on hand or ob¬ 
tainable, and many of the creditors are threaten¬ 
ing to file suits, and the appointment of a receiver 
is necessary to prevent a threatened multiplicity 
of suits pending action by the interstate commerce 
commission on an application to abandon the rail¬ 
road.!*^ 

The court may also appoint a receiver where by 
the terms of a deed of trust it is made the duty 
of the trustee to take possession on default and 
he fails to do so,!® or where the mortgage or deed 
of trust authorizes the mortgagee or trustee on 
a default to take possession and operate the road 
and apply the income to the payment of the indebt¬ 
edness.!® So also, where the trustees under a prior 
mortgage take possession and undertake to execute 
the trust prejudicially to the subsequent encum¬ 
brancers, the court will take the road out of their 


possession and place it in the hands of a receiver.®® 
Circumstances may also exist where a default is 
imminent which will make the appointment of a 
receiver proper before the default has actually 
occurred,®! but ordinarily a receiver will not be 
appointed before default.®® 

In a mortgage foreclosure suit a receiver may 
be appointed temporarily to conserve the property 
of the road until it can be determined whether any¬ 
one will undertake to operate it 2® Where in a 
foreclosure suit the bondholders are entitled to take 
possession by a receiver and manage the property, 
the fact that it is being properly managed by the 
company is not ground for refusing to appoint a 
receiver.®^ 

c. Mismanagement and Eoad 

A receiver will not be appointed for a railroad mere¬ 
ly because of mismanagement. 

A receiver will not be appomted merely because of 
mismanagement of the road®® or because of internal 
dissensions regarding the management of the road;®® 
but, where a railroad has been mortgaged and the 
company is notoriously insolvent and is wasting the 
property so as to imperil the security, a receiver 
will be appointed.®^ In the absence of statute the 
court will not appoint a receiver ex parte to operate 
a railroad unless immediate necessity for such relief 
is clearly shown.®® 

§ 378. Appointment, Qualification, and Ten¬ 
ure 

a. In general 


cm. & Ind, 24 FOasN'o 14,315, 8 
Biss. 247 

8. US —^Putnam v. Jacksonville, 
etc. R Co., CCni, 61 F. 440 

51 C J. p 946 note 30 

9. US —^Lowenthal v Georgia Coast, 
etc, R. Co., DC.Ga, 238 F 1010 

51 C J. p 946 note 31. 

10. U.S.—^Paxmers' Li. & T Co. v. 
Winona, etc., R, Co , C C Minn, 59 
P 957. 

11. Pa —^McUougal v, Huntingdon, 
etc, R, etc., Co., 143 A. 674, 294 
Pa. 108. 

61 C.J p 946 note 33. 

12. U.S—(McDougal v. Huntingdon, 
etc, R, etc, Co., supra. 

13. U.S.—^Dow V Memphis, etc, R 

Co, CCArk., 20 F. 260, modified 
on other grounds 7 SCt. 482, 120 
U.S. 287. SO L..Bd. 596 i 

AIcl—H elly v. Alabama, etc., R. Co., 
58 Ala. 489 

14. Tex-—^U S., etc., Trust Co. v. 
Delaware Western Constr. Co*, Civ. 
App , 112 S W. 447. 

74 C.J.S.—68 


15. U S —^Dow V. Memphis, etc , R 
Co. CCArk, 20 F 260, modified 
on other grounds 7 S Ct 482, 120 
U.S. 287, 30 U.Ed. 595—Kerp v. 
Michigan Lake Shore R. Co, C C 
Mich , 14 P.Cas Ho 7,727. 

16. U.S—^Benedict v. St. Joseph, 
etc. R. Co. CC.Kan.. 19 P. 173 

17. U S.—Gross v. Missouri & A 
Ry. Co, DC Ark. 74 P Supp 242. 

18. U.S—Wilmer v Atlanta, etc., 
Air-Line R Co, CCGa, 30 P.Cas. 
No 17,775, 2 Woods 409. 

51 C.J. p 946 note 39- 

19. Cal —McLane v. Placerville, 

etc, R. Co., 6 P. 748, 66 Cal 606. 

51 C J. p 946 note 40- 

2a US—^nimois Cent. R. Co. v. 
Mississippi Cent. R- Co, D.CXMissL, 
12 P.CasJ^7o 7.0Q8. 

21. U.Sw—Wabash, etc., B Co. v. 
Central Trust Co., C.CInd., 23 P. 
513—^Brassey v New York, etc., R. 
Co., C C Conn, 19 P 663. 
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22. U.S—^American L. & T, Co. v. 
Toledo, etc, R Co., C.C Ohio, 29 
P. 416 

23. Mich—Gasser v. Garden Bay R. 
Co, 171 NW 791, 205 Mich, 6. 

51 C J p 947 note 49 

24. N.T.—Van Benthuysen v Cen¬ 
tral New England, etc., R. Co., 17 
N.Y.S 709, 63 Hun 62*7 

25. Tex—^Houston, etc, R. Co. v. 
Hughes, Civ.App, 182 S W. 23. 

51 C J. p 946 note 44. 

26. U.S—American L, & T Co. v. 
Toledo, etc., R. Co , C C Ohio, 29 P 
416—^Tysen v, Wabash R. Co., C.C. 
m. & Ind., 24 P.CasJNo.l4,S16, 8 
Biss. 247. 

97. U.S—Western Div. Western 

North Carolina R, Co. v. Drew, 
CCPla-, 29 PCas.No 17,434, 3 

Woods 691, affirmed 103 U.S. 118, 
26 LEd. 327. 

51 C J. p 946 note 46. 

28. Ind.—Chicago, etc., R- Co. v. 

Cason, 82 N.K 827, 133 Ind. 49. 
51 C.J. p 946 note 47. 
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b. Who may make application for ap¬ 

pointment 

c. Proceedings for appointment 

d. Who may be appointed receiver 

e. Appointment of more than one receiver 

f. Removal of receiver 

g. Tennmation of receivership 

a. In General 

Courts of equity and courts of general Jurisdiction 
Slaving the powers previously exercised by courts of 
equity have Jurisdiction to appoint receivers for railroads 
which have some real estate or other property of a fixed 
nature belonging to the railroad within the territorial 
jurisdiction of the court. 

Courts of equity have inherent jurisdiction, in¬ 
dependently of statute, to appoint receivers for rail¬ 
roads,^9 although in some cases statutory provisions 
regulate the appointment of receivers.30 In juris¬ 
dictions where law and equity are administered by 
the same court, the power is exercised by courts of 
general jurisdiction having the powers previously 
exercised hy courts of equity.^^ In order for a 
court to have jurisdiction to appoint a receiver for 
a railroad there must be some real estate or other 
property of a fixed nature belonging to the railroad 
within the territorial jurisdiction of the court.32 
However, although a court cannot extend its powers 
beyond its terntonal jurisdiction,33 it has been held 
that a court having jurisdiction of the person of the 
corporation may appoint a receiver for an entire line 
of railroad, although extending beyond the jurisdic¬ 
tion of the court or running through several different 
states,3^ and may acquire possession of the property 
by compelling the company to execute assignments to 
the receiver.35 The fact that some of the property 
may be in the hands of third persons so that the 
receiver may have to invoke the assistance of the 
courts in other jurisdictions is no ground for re¬ 
fusing to make such appointment, since such as- 

S9. K-C.—Sinclair v. Hoore Cent. R. 

Co.. 45 S.E.2d 656, 22S NC. 389. 

51 C.J. p 947 note 53 

80. 'Ky .—-Ball v. Maysville, etc, R. 

Co., 43 S.W. 731, 102 Ky. 486, 19 

KyL. 1540, 80 Am.S.R 362, 

61 C.J. p 947 note 62, 

31. Tex.—^Texas Trunk R. Co. 

State, 18 SW. 199. 83 Tex 1. 

61 aj. p 947 note 64 

32. TJ S —Gkitch, Tennant & Co v. 

Mobile & O. R. Co, D aAla, 59 F. 

2d 217, 

Validity 

An order appointing a receiver for 
a railroad has been held void for 
want of jurisdiction where the only 
property owned by the railrosui with¬ 
in the district was movable office 


sistance -will ordinarily be granted through comity ;3fi 
but the usual practice, as appears infra § 389 b, is 
to institute ancillary proceedings in the different ju¬ 
risdictions for the appointment of the same person 
as receiver of the entire property. 

In foreclosure proceedings the court properly can 
appoint a receiver only for that portion of the road 
or property of the railroad company covered by the 
mortgage;37 and in case of several distinct roads 
operated as a general system, the court cannot, in a 
suit to foreclose a mortgage on one of such roads, 
appoint a receiver for the roads of the other com¬ 
panies which are not affected by the mortgage and 
are not parties to the suit 3 8 

In a suit to enforce a contract lien on a mortgaged 
road the court has jurisdiction, in advance of any 
application to foreclose the mortgage, to take posses¬ 
sion of the property by a receiver and sell it sub¬ 
ject to all superior liens, and distribute the proceeds 
among those entitled thereto.®® 

Appointment of special receiver after discharge 
of receiver. Where the court in discharging receiv¬ 
ers reserves jurisdiction for the purpose of enforcing 
a requirement of its decree, it has the power under 
such reserved jurisdiction to appoint a special re¬ 
ceiver for such purpose ^0 

b. Who May Make Applicatioii for Appointzaent 

Receivers for railroads may be appointed, In a proper 
case, on the application of stockholders, mortgagees, or 
other secured creditors or their representatives, and, 
under some circumstances, on the appifcation of the 
railroad itself or of the state; ordinarily a receiver will 
not be appointed at the Instance of a simple contract 
creditor without a lien. 

Receivers for railroads may be appointed, in a 
proper case, on the application of mortgagees^! or 
trustees in a deed of trust,^® bondholders,^® stock- 

38. US —^Hook V Bosworth, Ill., 
64 F. 443, 12 C.C.A. 208. 

39. U S.—Park v. New York; etc, R. 
Go., C CJS-.Y.. 70 F. 641. 

40. US—Southern R. Co. v. Town¬ 
send, AJa., 161 F. 310, 88 G.C.A- 
390. 

51 C.J. p 948 note 63. 

41. U.S.—^Illinois Cent. R. Co. v. 
Mississippi Cent. R. Co., B.dMiss., 
12 F.CasNo.7,008. 

51 <XJ p( 948 note 65. 

48. CaL—MbLcuie v. Plaoervllle, etc., 
R. Co., 6 P. 748. 66 Cal. 606. 

&1 CU. p 948 note 66. 

43. PfiL—McDougral V. Huntingdon, 
etc.,* R., etc, Co., 143 A. 574, 294 
Pa. ’108. 

51 aJ p 948 note 67. 


furniture, equipment, and a bank ac¬ 
count—Gatcb Tennant & Co. v. Mo¬ 
bile & O. R. Co , supra. 

33. Tex.—^Texas, etc, R. Co v. Gay, 
26 S.W. 699. 86 Tex 671, 26 LR.A 
52 

51 C J. p 947 note 55. 

34. US—•Wilnxer v. Atlanta, eta, 
Air-Xiine R. Co, CCGa, 30 F.Cas. 
No.17,775, 2 Woods 409 

51 CJ. p 947 note 56. 

35. U Si—WiJmer v. Atlanta, eta, 
Alr-L»me R. Co., supra. 

36. U.S.—Wilmer v. Atlanta, eta, 
Air-Iiine R. Co., supra. 

37. Mo—^Merriam v. St XiOUls, eta, 
R. Co, 36 S.W. 630, 136 Mo. 146. 

51 C.J. p 947 note 60. 
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holders,or creditors and under statutes provid¬ 
ing therefor a receiver may be appointed on the ap¬ 
plication of a judgment creditor.^® However, is has 
been held that ordinarily a receiver should not be 
appointed for a railroad at the instance of a simple 
contract creditor without a lien unless he has some 
peculiar equity or beneficial interest in the proper- 
and users of the railroad asserting unliquidated 
claims for damages and penalties arising out of the 
failure of the railroad to accept and transport mer¬ 
chandise have no right to apply in their own names 
as individual members of the public for the appoint¬ 
ment of a receiver.^s 

On application of the company. While it is un¬ 
usual,^® and the power to make it has been expressly 
denied by some courts,^® it has been held that the 
appointment of a receiver may under some circum¬ 
stances be made on the application of the company 
itself.51 

On application by state. Under statutes so provid¬ 
ing the state district attorney may institute ex 
rel quo warranto proceedings in the name of the 
state against a railroad and its owners to procure a 
receivership.^^ 

Also, it has been held that m forfeiture proceed¬ 
ings, the state, although not a creditor of the com¬ 
pany, may, in the interest of the public, apply for 
the appointment of a receiver.53 

c- Proceedings for Appointment 

(1) In general 

(2) Hearing, determination, and order 
(1) In General 

In the absence of a specific statute, the general rules 

4A. Va.—Stevens v- Davidson, 18 
Gratt. 819, 69 Va. 819, 98 AmD 
692 

51 C J p 948 note 68. 

45. N.J.—^Pennsylvania R. Co. v. 

Pemberton, etc., R, Co, 28 N-J Ha- 
338. 

51 C J. p 948 note 69. 

46. Ky,—^Ball v. Maysville, etc., R. 

Cq., 43 S.W 731, 102 Ky 486, 18 
KyL 1540, 80 Am.S.R. 362. 

51 C J. p 948 note 70. 

47. JN’.C.—Sinclair v. Moore Cent. R. 

Co., 45 S.E.2d 655, 228 N.C. 889. 

48. M.C.—Sinclair v. Moore Cent. 

R. Co., supra. 

Proper paarty 

Smce the action must be srroTinded 
on the public interest, it must be 
prosecuted by the official or agency, 
whose duty It Is to ‘enforce the pub¬ 
lic right.—Sinclair v. Moore Cent. R 
Co., supra. ^ 


governing the appointment of receivers apply to pro¬ 
ceedings for the appointment of a receiver of a railroad. 

General rules govern the proceedings for the ap¬ 
pointment of a receiver of a railroad company ex¬ 
cept to the extent that the matter may be otherwise 
controlled by particular statutory provisions ^4 In 
cases arising under the codes, where it is not pro¬ 
vided otherwise, the usages of courts of equity as 
to the manner of appointing receivers are applica- 
ble.55 

Notice of application. Ordinarily a receiver for a 
railroad should not be appointed on an ex parte ap¬ 
plication ,56 and the court will not appoint a re¬ 
ceiver without notice to the adverse party and an 
opportunity to be heard where it is not shown that a 
manifest and urgent necessity for such immediate 
appomtment exists57 or where a temporary injunc¬ 
tion will adequately protect the rights of the parties 
until such notice can be given.®® Circumstances may 
arise, however, under which the appomtment of a 
receiver on an ex parte application without notice 
will be proper.®® Where not required by statute, 
in a proceeding to dissolve a railroad corporation, it 
is not necessary that a valid order to show cause 
why the corporation should not be dissolved should 
precede the appointment of a temporary receiver 
where there is an order to show cause vrhy such 
receiver should not be appointed.®® 

Sufficie7icy of application. The bill or petition 
for a receiver must m all cases allege facts sufficient 
to justify the appointment,and allegations which 
simply amoimt to charges of insolvency and default 
are not sufficient.®® The bill should contain a state¬ 
ment of facts such as would show that plaintiff has 
no adequate remedy at law®® However, the fact 
that the averments were not such as to have made 

57- Mo—Memam v. St Louis, etc., 

R Co, 86 S.W 630, 136 Mo. 146. 

51 C J P 948 note 83 
58. NT.—Devoe v. Ithaca, etc, R. 
Co., 5 Paige 52L 

58. Ky.—^Louisville, etc., R. Co. v 
Schmidt, 52 S.W. 835, 21 Ky.U 
656. 

51 C.J. p 949 note 85. 

6a N.T.—Knickerbocker Trust Co. 

Vp Tarrytown, etc., R. Co., 117 N. 
T.S 871, 133 AppJOiv. 285, motion 
for reargument and leave to ap¬ 
peal demed 118 NY.Sw 1118, 134 
App-Div. 932. 

61. Mo.—^Mcmam v, St. Louis, etc., 
R. Co., 36 S.W. 630, 136 Mo. 145, 

51 C.jr. p 949 note 90. 

68. Mo—Memam v. St. Louis, etc^ 
R, Co., 36 S.W. 630, 136 Mo. 146. 

63. Mo.—^Merrlam v. St. Lotus, etc^ 
R. Co., supra. 


49. U.S —Atkins V. Wabash, etc., 
R. Co, C.CI11, 29 P. 161. 

50. Mo —State v. Ross, 26 S W. 947, 
122 Mo. 435, 23 LR.A. 634. 

5L U.S —Quincy, etc., R. Co. v. 
Humphreys, Mo., 12 SCL 787, 145 
U.S. 82, 36 LEd. 632. 

51 C J. p 948 note 74—14A C J. p 964 
note 65 

52. U.S—(State of Tennessee, by 
Wolfenbarger, ex rel. Atchley v. 
Taylor, CATennu, 169 P-2d 626. 

53. Tex.—Texas Trunk R. C5o. y- 
State, IS S.W. 199, 83 Tex. 1. 

54i. U.S —Skiddy v. Atlantic^ etc., B. 
Co., aaVa., 22 PCasNo.12,922, 8 
Hughes 320. 

61 C.J. p 948 note 78. 

65. ' Ohlov—Cincinnati, etc., R. CSos. y. 

Sloan, 81 Ohio St. L 
66;. Ind.—Wabash R Co. y. Dyke- 
man, 32 NK. 823, 133 Ind. 56. 

51 CJ: P 943 note 82. 
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it proper to appoint a receiver will not make the or¬ 
der appointing one a nullity.®^ In order to justify 
an ex parte appointment the bill or petition must 
allege facts showing it to be necessary,®^ and it is 
not sufScient merely to allege that such an emergency 
exists ®® In a pending cause the court ma 3 ’ appoint 
a receiver on petition in the pending cause without 
the filing of an original bilL®^ 

Defenses and objections to appoi7itinent The fact 
that a receiver has already" been appointed in one 
action wall not prevent the appointment of another 
receiver in another action by different parties and 
involving different rights, although affecting the 
same property-and it is not a valid objection to 
the appointment of a receiver m a foreclosure suit 
that the road is in the possession of the lessee, where 
the lessee is a party before the court.®^ Where a 
creditor has a statutory right to have a receiver ap¬ 
pointed on the return of his execution unsatisfied, 
it is no defense to an application by such a creditor 
that the equipment of the road is insufficient to en¬ 
able a receiver to operate Where, under a 

•statute so permitting, an application for the appoint¬ 
ment of a receiver of a railroad is refused on the 
filing of a proper undertaking, which undertaking 
is a substitute for the appomtment of a receiver, the 
applicant is estopped from a further prosecution of 
his application, and the court is without authority 
to revoke its order at a subsequent term over the 
objection of defendant 

Renewal of application. The refusal of an ap¬ 
plication for the appointment of a receiver is no bar 
to a subsequent application by leave of court, even on 
-the same state of factsJ^ 

(2) Hearing, Determination, and Order 

On an application for the appointment of a receiver 

tr.S—Hervey v Illinoia Midland 
R. Co, C C.I1L, 28 (F 169 
> 65. Ind.—Chicago, etc,, R Co 
Cason. 32 NE 827, 133 Ind. 49. 

51 C J. p 949 note 94 
es. Ind—Wahash R Co v. Dyke- 
man, 82 NTB. 828, 133 Ind. 66. 

67. Vt,—Lan^don v. Vermont, etc., 

R. Co. 54 Vt. 593. 

68- Minn.—St. Louis Car Co v 
Stillwater St. R. Co, 54 NW. 1064, 

53 Minn. 129 
51 C.J. p 949 note 98 

69. U.S.—^Kerp v Michigan, etc, R 
Co, CCMich., 14 FCas 1^0.7,727. 

70. Ky.—^Ball v. Maysville, etc, R. 

Co., 43 SW. 731, 102 Ky 486. 18 
K:y.L 1540, 80 Am SR. 362. 

7L N.C —Sinclair v. Moore Cent. R 
Co, 46 SE2d 666, 228 N.C 389. 

•76. M.Y.—^Belmont v. Erie B. Co, 

52 Barb. 637. 1 


for a railroad the Issues are limited to questions relating 
to the appointment of a receiver; the order or decree 
may stipulate as to tne debts and liabilities of the com¬ 
pany to be paid by the receiver, ard it may impose such 
terms and conditions as are just and reasonable under 
the circumstances. 

On an applicarion for the appointment of a re¬ 
ceiver the case cannot be heard on its merits as at 
the final hearing nor will the court take jurisdic¬ 
tion of and decide questions having no relation to the 
object for which the receiver is appointed.'^^ The 
court may deny the application temporarily and con¬ 
tinue the hearing pending negotiations and proceed¬ 
ings which may affect the propriety of making the 
appointment.'^® Also, on an application for a re¬ 
ceiver to operate a railroad which has ceased opera¬ 
tion, the court may, where the facts and circum¬ 
stances warrant it, issue a mandatory injunction 
compelling the railroad to operate, with leave to 
petitioner to apply for a receiver in case the in¬ 
junction IS disobeyed."^® 

The court should not appoint a receiver merely 
on a bill filed without being supported by evidence or 
affidavits and, where the facts alleged as grounds 
for the appointment are positively denied, a re¬ 
ceiver ordinarily will not be appointed.*^® However, 
while this is true where the hearing is on bill and 
answer only, if there is other evidence in support of 
the bill It will be considered, and, if on the evidence 
the court is of the opinion that a case is made for the 
appointment of a receiver, such appointment will be 
made notwithstanding the denials of the answers® 

Order or decree. It is the better practice for the 
order appointing the receiver to stipulate as to the 
debts and liabilities of the company to be paid by 
the receiver;®® but it is not essential that the order 
for the pajment of preferred debts should be made 

aside as Improper and the cause re¬ 
tained on the docket for further pro¬ 
ceedings with respect to the several 
claims asserted by creditors —Sin¬ 
clair V. Moore Cent. R. Co, 45 SJEL 
2d 565, 228 NC. 389 

78. N’T.—^Rochester v. Bronson, 41 
HowPr 78 

Wash —Whitehouse v. Point Defi¬ 
ance, etc, R Co., 38 P. 152, 9 Wash 
568. 

79- US—Allen v. Dallas, etc. B. 
Co.. C.CTex, 1 PCas.N0.221. 3 
Woods 316. 

Ind.—Chicago, etc, R. Co, v. Ken¬ 
ney. 62 N.E 26. 159 Ind. 72. 

80. US—^Farmers’ L. A T. Co. ▼. 
Kansas City, etc., R. Co, CCKan^ 
63 P 182—Central Trust Co. v St 
Louis, etc., R. Co, C.C.Ark, 41 F 
551. 

Collateral attack see infra 5 879 


73. US—^Kerp v. Michigan, etc., R. 

Co., CCMich. 14 PCasNo 7,727. 
74- US—Taylor v Philadelphia, 
etc, R. Co, C.CPa, 7 P. 381. 

61 C.J. p 949 note 6. 

76. U S.—Central Trust Co v. Wa¬ 
bash R. Co, CCMo, 25 P 693. 

76. NJ.—In re Public Service R 
Co, 122 A. 209, 95 NJBq. 31. 

77. Pa—Appeal of Newcastle, etc., 
R. Co., 3 Walk 281. 

Appointment held Improper 
Where on application of simple 
contract creditors without a lien, and 
of claimants for unliquidated dam¬ 
ages due to past and future inability 
to ship merchandise over a railroad 
abandoned because of complete de¬ 
terioration and insolvency, a perma¬ 
nent operating receiver was appoint¬ 
ed to finance, rebuild, and operate 
the line, the appointment was set] 
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i.t the time and as a condition of the appointment,®! 
and, if not then made, it may be made aftenvard.®^ 
The order may be modified or changed by the court, 
from time to time as may be necessary and proper®® 
ssid wthout the consent of the parties.®^ 

The court appointing a receiver for a railroad may 
impose such terms and conditions thereon as are 
just and reasonable under the circumstances, and 
the party asking for and accepting the appointment 
on the conditions imposed will be bound thereby.®5 
Thus thi court may impose such terms and condi¬ 
tions with respect to the pa>Tiient of outstanding 
debts for labor, supplies, and equipment, as a con¬ 
dition of making the appointment, as it may deem 
equitable;®® but the court will not impose a condi¬ 
tion which will have the effect of taking the income 
of a railroad in the hands of a receiver for the bene¬ 
fit of mortgage creditors who have a hen on it 
under their mortgage and using it to pay the general 
creditors of the road.®7 

Where a mortgagee is unwilling to agree to the 
conditions imposed, the foreclosure can proceed 
without the aid of the receivership.®® 

d* Who May Be Appointed Receiver 

The person appofnted as receiver for a railroad 
should be a person of known character and business ca¬ 
pacity, and one who is m a position to represent impar¬ 
tially all the interests concerned. 

The person appointed as receiver for a railroad 
should be a person of known character and business 
capacity,®® and one who is in a position to repre¬ 


sent impartially all the interests concerned,®® but 
not necessanly a railroad man.®^ Ordinarily an 
officer or director,®^ or a stockholder,®® of the road, 
or an officer of a parallel or competing road,®^ or a 
party to the suit,®® or an attorney of one of the par¬ 
ties,®® or a person pecuniarily interested in the road 
or under any obligation to those who are®^ will not 
be appointed. However, there is no inflexible rule 
making an officer of the company ineligible to ap¬ 
pointment as receiver,®® and it may not be improper 
to appoint an officer of the company who was in no 
w^'ay responsible for the condition making the receiv¬ 
ership necessary, and whose ability and knowledge 
of the affairs and needs of the company commend 
him as a proper person to be appomted,®® particularly 
where the parties interested consent to his appoint¬ 
ment.! 

Nonresident, Usually a resident of the jurisdic¬ 
tion should be appointed as receiver,® although the 
court may in its discretion appoint a nonresident® 

e. Appointanent of More than One Receiver 

The court, In its discretion, may appoint more than 
one receiver for a railroad in the same receivership pro¬ 
ceeding, and the fact that a receiver has been appointed 
for one purpose does not preclude the appointment of 
other receivers for different purposes. 

Ordinarily more than one receiver is not appointed 
for the same purpose;^ but the court may in its 
discretion appoint more than one,® although if more 
than one receiver is appointed and they become 
hostile to each other they should be removed and a 
single receiver appointed.® However, the fact that 


51. IT.S.—Central Trust Co. v. St. 
Liouis, etc., K. Co, supra—^Blair v. 
St. Liouis, etc., B Co, C C Mo , 22 
P. 471. 

52. U.S.—Central Trust Co. v. St 
Louis, etc., B Co, C.C.Ark., 41 P. 
651. 

53. Pla—Hood V. Ocklawaha Valley 
R. Co., 84 So 97, 78 Pla, 665. 

61 C J. p 950 note 18 

54. S.C.—^Ex parte Dunn. 8 S C. 207. 
SB. U.S.—IPaxmers* L. & T. Co. v. 

Kansas City, etc, R. Co., C.C.Kan., 
63 P. 182. 

51 C.J. p 950 note 28. 
sa U.S—Posdick V Schall, HL. 99 
US. 235. 25 LEd. 339. 

51 C.J. p 950 note 22. 

S7. U.S.—^U. S. Trust Co, v. New 
York, etc., R. Co., aC.N.X, 26 P. 
800. 

sa. U.S.—Central Trust Co. v. St. 
Louis, etc,, R Co.. C.aArk., 41 P. 
551. 

-SBi U.S—^Farmers* L & T. Co. t. 
Cape Fear, etc., R. Co * C.C.N.C., 62 
P. 676. 


90. U S —Atkins v, Wabash, etc., R, 
Co. C cm, 29 P. 161. 

61 C.J p 950 note 31. 

91- US.—Farmers' L. & T. Co. v. 
Cape Pear, etc, R. Co., C.CN.C., 
62 P. 675 

51 C J. p 950 note 32. 

92. U s, —^Pennsylvania Finance Co. 
V. Charleston, etc, R. Co, C C S C.. 
45 P. 436. 

61 C J. p 950 note 35. 

93. US—^Atkins v. Wabash, etc., R. 
Co, CCIll, 29 P. 161. 

9^ Mo.—St Louis, etc, R. Co, v. 
Wear, 36 S.W. 357, 658, 136 Mo. 
230, 33 L.R.A. 341. 

51 C J. p 950 note 37. 

95. U-S.—Pennsylvania Finance Co. 
V. Charleston, eta, R% Co, C.CS.CIL, 
45 P. 436. 

96. U.S.—^Pennsylvania Finance Co. 
V Charleston, eta, R. Co., supra. 

97. U.S.—Meier v. Kansa s Pac R. 
Co., CCKaru, 16 P.Cas.No.9,896, 5 
Dill. 476. 

61 CLJr. p 950 note 40. 
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98. U.S —^Ralston v. Washingrton, 
etc, B. Co., CC.Wash., 65 F. 567. 

99. U.S—^Farmers' L & T. Co. v. 
Northern Paa R. Co., C.CWis, 61 
F 546. 

51 C.J. p 950 note 42. 

1. U.S—^Farmers’ L. & T. Co. v. 
Northern Paa R. Co., supra. 

2. U.S —Meier v. Kansas Pac R. 
Co., C.CKan, 16 P.Cas No 9,396, 5 
Dill, 476. 

51 C.J. p 950 note 44. 

3. US,—Farmers* L. & T. Co. ▼- 
Cape Pear, eta, R. Co., CCLN.C., 
62 (P. 676. 

4L US.—^Meler v. Kansas Paa R- 
Co., aCKan., 16 P.Cas.No.9.395, 5 
Dill. 476. 

6. U.S—Central Trust Co. v. Mis¬ 
souri, eta, R. Co., D.C.Mo, 246 P- 
154 

51 C J. P 951 note 47. 

6. U.S—^Meier v, Kwisas Paa R. 
Co., C C.Kan., 16 P.Cas No.9,395, 5 
DilL 476. 
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a receiver has been appointed for one purpose does 
not preclude the appointment of other receivers for 
different purposes,*^ as, for example, one receiver in 
foreclosure proceedings^ and another in proceedings 
to forfeit the charter,® or in proceedmgs by donors 
and taxpayers to enforce their claims.^® 

f. Removal of Receiver 

The power to remove a receiver of a railroad is vest¬ 
ed solely in the court which appointed him and ordinarily 
is within its discretion 

Whenever a receiver takes possession under his 
appointment, he holds as an officer of the court and 
cannot be ousted except by its order but the pow¬ 
er to remove is incidental to the power of appoint- 
menti2 and ordinarily is a matter withm the discre¬ 
tion of the court.i* The court will remove the 
receiver for incompetency^*^ or misconduct, 
where it appears that the appointment was procured 
through collusion and for a fraudulent or improper 
purpose,*16 and if more than one recen*er is ap¬ 
pointed and they become hostile to each other they 
should be removed.^"^ Howc\er, the court will not 
remove a receiver for the reason that he is objec¬ 
tionable to a majority stockholder^® or because of 
the misconduct of his agent^® 

Procedure on application A person petitioning 
the court to remove a receiver for misconduct or 
incompetency should be prepared not only to prefer 
specific charges of wrongdoing, but to accompany 
them with proof,2® but the receiver by answering 
the petition waives the right to object to it on the 
ground that the charges were not sufiSciently defi- 
nite.-l 


g. Termiziation of Receivership 

A receivership of a railroad Will be continued as long 
as may be necessary to carry out the purposes of the 
appointment; but the railroad should be restored to its 
rightful owners as scon as possible, and the receiver 
should be discharged and the receivership terminated 
whenever its objects have been accomplished or its 
continuance is no longer necessary 

A receivership of a railroad will be continued as 
long as may be necessary to csLiry out the purposes of 
the appointment,®® which is a matter within the sound 
discretion of the court.®® However, the road should 
be restored to its rightful owners as soon as possi¬ 
ble,®*^ and the receiver should be discharged and the 
receivership terminated whenever its objects have 
been accomplished or its continuance is no longer 
necessary,®® and, where receivers have executed 
the duty for which they were appointed, it is the 
right and duty of the party on whose application 
they were appointed to see to it that they are dis¬ 
charged if he would avoid the consequences of their 
continuing to act in that capacity,® 6 although the 
court may act on its motion.®'^ 

Where, at the time of the receivership, one com¬ 
pany is operating the road of another, the court will 
not, on discharging the receiver, determine a con¬ 
troversy between the companies as to the right of 
possession but will return the road to the company 
which was in possession at the time of the appoint¬ 
ment.®® So also, where a receiver is appointed for 
a railroad operating different lines of road, and a 
road is included under the receivership over which 
such company has no right of possession or control, 
but is interested only as a creditor and stockholder, 
such road will be released and discharged from the 
custody of the receiver.®® An appointment will not 


7. N.T.—Herring v. New Tork. L E 
& W. R. Co., 13 NE. 763. 106 N.T. 
340, 13 AbbJST.Cas. 340. 

8. Iowa.—State v, Beaton, 217 N.W. 
255, 205 Iowa 1139. 

61 aJ. p 951 note 61 
9- N.T—Herring v New York, L. E. 
& W. R, Co., 12 N.E 763, 105 N.Y. 
340, 19 AbbN.Cas. 340 
51 C J. p 951 note 52. 
la Iowa.—State v. Beaton. 217 N 
W. 255, 306 Iowa 1139. 

61 C-J. P 951 note 53. 

11. IT S.—nzinols Cent B Co. v. 
Mississippi Cent. R Co, DC Miss. 
12 P.Cas.No 7.008 

12. Ohio—Cincinnati, etc., R Co. v. 
Sloan, 81 Ohio St. 1. 

13. Ela—^Hood v. Ocklawaha Val¬ 
ley R. Co, 84 So 97, 78 Fla 665. 

61 C.J. p 951 note 60. 

14. U,S—Atkins v. Wabash, etc, R. 
Co, aCHl., 29 P. 161. 


15. Xr.S—Handy v. Cleveland, etc, 
R. Co, C.C.Ohio, 81 F. 689—^Atkins 
V. Wabash, etc., R. Co., aaill., 29 
F, 161. 

16. IJ S —Sage V. Memphis, etc, R. 
Co., C C.Ark., 18 P. 671, 5 McCrary 
643, reversed on other grounds 8 
set. 887, 126 U.S. 361, 81 Li.Ed. 
694. 

61 C J. p 951 note 63. 

17- IT S.—^Meier v. Kansas Fac. Ry. 
Co., C.C.Kan., 16 F.Cas.No 9,395, 6 
Dill. 476. 

18. US—Street v Maryland Cent. 
R. Ca. aC Md., 68 F. 47. 

51 C.J, p 951 note 64. 

19. U S —Clarke v Georgia Cent. R., 
etc, Co., C.CGa*, 66 P. 16. 

51 C.J. p 951 note 66. 

20. U.S.—^Farmers* L & T. R. Co 
V. Northern Fac H. Co, C.C.Wis., 
61 F. 546. 

21 . us.—Farmers* L & T. R Co. 
V. Northern Fac. R. Co., supra. 

918 


22. N.J.—Sewell v Cape May, etc., 

Co., Oh, 9 A. 785. 

51 C J p 951 note 71 

23. US —^Milwaukee, etc, R Co v. 
Soutter, Wls 14 S Ct 1168, 154 U. 
S. 540, 17 LEd. 604 

24. N X—Sewell v Cape May, etc., 
R. Co.. Ch, 9 A 786. 

51 O.X. p 951 note 73 

25. U.S—^Milwaukee, eta, R. Co v, 
Soutter, Wis., 2 Wall. 610, 17 L,Ed. 
900. 

51 C.J. p 951 note 74. 

26. Vt—Langdon v, Vermont, etar 
R Co., 53 Vt. 228. 

27. U S.—^Platt V Philadelphia, eta, 
R. Co, CC.Fa, 66 F, 872 

28. N.J.—^Long Branch, eta, R. Co. 
V. Sneden, 26 N.JEq. 539. 

29. US.—Georgia Cent. R., eta, Oo. 
V. Farmers’ Ii. & T. Co., C.C.Ga., 
66 F. 357. 
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be vacated by the appointment of the same receivers 
in a subsequent suit 30 

Pending determination of interstate commerce 
commission. Where the determination of the ques¬ 
tion whether a railroad m receivership should con¬ 
tinue to operate or should be abandoned is within 
the sole jurisdiction of the interstate commerce com¬ 
mission, It has been held that, pending such decision, 
the receivership should be continued for the purpose 
of preserving and keeping intact the property of the 
railroad, and that the receivers should fulfill this 
obligation with a minimum of expense in salaries 
and otherwise,31 and that if the commission decides 
the railroad should be abandoned the receivership 
should be dismissed, but not if the commission deter¬ 
mines it should not be abandoned.32 

§ 379. Effect of Appointment 

The appointment of a receiver for a railroad fakes 
Ihe property out of the possession and control of the com¬ 
pany and places it in the possession of the receiver, who 
acts as the agent or representative of the court and 
not as the agent or servant of the company. 

The appointment of a receiver for a railroad or¬ 
dinarily has the effect of taking the property out 
of the possession and control of the company and 
placing it in the hands of the receiver as the repre¬ 
sentative of the court appointing hiirL33 The pos¬ 
session of the receiver is not that of the company, 
but of the court,34 which court, in a principal re¬ 


ceivership action, has general power and authority 
over the entire road,35 even though parts of it are 
not situated within the district m which the court 
s:ts,36 at least where its receivers have been likewise 
appointed receivers in ancillary proceedings in such 
other districts.37 The receiver, on his appointment 
and qualification, is entitled to the possession and 
control of the property,3 8 which the court -will assist 
him in obtaining39 and subsequently protect against 
outside interference,40 The receiver, however, is a 
mere custodian of the property involved for the 
court.4l 

Status as a representative. The receiver of a rail¬ 
road IS not an agent^s or servant^s of the railroad 
company, nor are his servants its servants.44 He 
is not, no matter at whose instance appointed, the 
agent or representative of either party to the litiga¬ 
tion or an}" speaal interest represented therein ;46 
but he holds the property as the agent or repre¬ 
sentative of the court43 for the benefit of all who 
may be interested therein or ultimately found to be 
entitled thereto.47 

Corporate existence of company is not terminated 
by the appointment of a receiver,48 nor does such 
appomtment effect a cessation of its franchises.4& 

Appointment of receiver does not affect or super¬ 
sede company in the exercise of its corporate pow¬ 
ers except so far as the property involved is con¬ 
cerned, 30 or its duty to perform any acts required 


30. U.S—^Pennsylvania Steel Co v 
Kew York City R. Co, NY., 226 
P. 734, 141 CC.A 6, rehearingr de¬ 
nied 227 F 1021, 141 CC.A. 671, 
and 228 P. 122, 142 O.CA. 528. 

51 C J. p 962 note 79. 

31. U.S —Gross V. Missouri & A. 
By. Co., D C Ark, 74 P Supp. 242. 

-32. U.S.—G-ross v. Missouri & A. 
By. Co., supra- 

33. -SC—Echols V Seaboard Air 
Line By. Co., 178 S B 139, 174 S C. 
637, 

61 C J p 952 note 81. 

Liability of. 

Company: 

. After receivership see Infra S 
388. 

Uurinsr receivership see Inflra S 
386. 

Receiver* 

After discharge see infra 9 .887. 
Before discharge see infra 99 
383, 384. 

34. U.S —North Kansas City Bridge 
& Railroad Co. v. t^eness, C.GLA. 
Mo., 82 P.2d 9. 

.S.C.—^Echols y. Seaboard Air !tilne 
By. Co., 178 S.E. 139, 174 S.a 637. 


36. US—^Dillon V Oregon, S. L & 
U N. By. Co., CCOr., 66 P. 623. 

51 C J. p 952 note 82. 

36. m. —^Devine v. Delano, 111 N.B 
742, 272 ni. 166. Ann.Cas.l918A 
689 

51 C J p 952 note 83* 

37. Conn —Guarantee Trust & Safe- 
Deposit Co V Philadelphia, R. & 
N B R. Co, 38 A. 792, 69 Conn 
709, 38 L.RJL 804. 

3& N.Y.—Smith v. Pacific Impr 
Co , 172 N Y S. 65, 104 Misc. 481. 

51 C.J p 952 note 85. 

39. U S.—Secor v. Toledo, etc., B. 
Co., Cani., 21 tP.CasJSro.12.605, 7 
Biss. 613. 

51 C.J p 952 note 86. 

40. Vt.—Vermont, eta, B. Co. y- 
,Vermont Cent. R. Co, 46 Vt- 792. 

51 C J. p 952 note 87. 

41. Mq.—J ennings Sewer Dist^ of St. 
Louis County v. Pitcairn, 187 3.W. 
2d 750, 288 MoJU>P. 704. 

4SL S.O.—Echols y. Seaboard Air 
Line By. Co., 173 S.Bl 139, 174 S, 
C 537. 

51 C J. p 958 note 88. 

43. 'S.C.—^Echols y. Seaboard Air 
lilne By Co, supra. 

51 C.J. P 953 note 89. 
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44. S C.—^Echols V. Seaboard Air 
Line By. Co, supra, 

51 C.J. p 953 note 90. 

46. US.—Central Trust Co. v. Wa¬ 
bash, etc., R- Co, G.C.MO., 23 P. 
863. 

51 C.J p 953 note 91. 

46. U S.—North Kansas City Bridge 
& Railroad Co. v. Leness, C.CA. 
Mo , 82 P 2d 9. 

Pla.—Cline v Powell, 192 So. 628, 
141 Pla 119. 

S.C—^Echols V. Seaboard Air Line 
By. Co., 178 S.E. 139, 174 8.a 537. 
51 C.J p 953 note 92. 

47- U S —North Kansas City Bridge 
& Railroad Co. v. Leness, C.CjL 
Mo., 82 P.2d 9. 

51 a J. p 953 note 92. 

48. Mo.—Jennings Sewer Dlst. of 
St. Louis County y. Pitcalm, 187 
SW.2d 750, 238 MoApp. 704. 

51 CU. p 963 note 93. 

49. Mo.—Heath y. The Missouri, K. 
& T. By. Co., 83 Mo. 617, 

50w Mo —Jennings Sewer Diet, of 
St. Louis County v. Pitcairn, 187 S. 
W,2d 750, 238 Mo.App. 704. 

51C J. p 953 note 94. 
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of it by law which can be performed without inter¬ 
fering with the rights of the receiver under the 
terms of his appointment,®^ or its liability to per¬ 
form a continuing statutory duty,®^ or its liability 
to be sued on any cause of action accruing prior to 
the appointment of the receiver,or subsequently 
thereto if existing against the company directly and 
not by reason of any acts of the receiver or his 
servants in the operation of the road,®^ or in its 
right to do all things necessary to preserve its legal 
existence.®® Moreover, such appointment does not 
affect existing liens or vested property rights®® or 
change the status of imsecured into secured claims.®'^ 
It does not divest the railroad company, that is, the 
corporate entity, of its title or estate in the property 
involved and transfer it to the receiver, in the ab¬ 
sence of an express order to that effect by the 
court.®® 

Sale of property free of encumbrances. A court 
of equity has power, under proper circumstances, to 
order a receiver of a railroad to sell the property of 
the railroad, real or personal, free and clear of all 
encumbrances, and to deny a mortgagee of the rail¬ 
road the right to foreclose his mortgage.®® 

Appointment cannot be collaterally attacked^^ im- 
less the court was entirely without authority to 
make it®^ 

Contempt It has been held that striking em¬ 
ployees of a railroad which is in the hands of a re¬ 
ceiver, who prevent, or attempt to prevent, the op¬ 
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eration of the road, are in contempt.®^ So it has 
been held that to order a stnke on a railroad in the 
hands of a receiver appointed by the federal courts 
is a contempt,®® although not forbidden by any 
injunctional order.®*^ 

§ 380. - On Existing Contracts, Leases,, 

and the Like 
a In general 

b. Leases generally 

c. Leases and conditional sales of rolling 

stock 

a. In General 

A receiver of a railroad Is not bound by contracts 
made by the company pr!or to his appointment and not 
constituting a lien on the property; but if the contract 
IS advantageous he may adopt It, and he is entitled to a 
reasonable time to determine whether or not he should 
adopt it. 

A receiver of a railroad is not bound by a con¬ 
tract made by the company prior to his appoint¬ 
ment and not constituting a hen on the property.®® 
He is not required to accept the losses thereunder, 
if any,®® or obligated to pay out assets or earnings 
of the company thereon,®*^ nor can he be compelled 
specifically to perform the contract,®® or be held lia¬ 
ble in damages for a refusal to do so,®® unless the ' 
contract has been subsequently ratified or adopted,^® 
and the receiver is entitled to a reasonable time to 
look into the contract and determine whether it is 
advantageous to adopt it^l The court may author- 


si. Ill—Ohio, etc, R. Co v. Rus¬ 
sell. 3 XE 561, 116 Ill. 62. 

52. Okl—^Lusk v Eddington, 159 P 
491, 60 Okl 134, LRA.1917A 636 

51 C.J. p 953 note 96. 

Statutory liability for failure to 
fence see infra $ 385 b 

53. NT—^Decker v Gardner, 26 N. 
E 814, 124 N.Y. 334, 11 L.,RA. 480. 

61 C.J. p 963 note 97. 

54. Mo —Jennings Sewer Dist. of St. 
liouis County v. Pitcairn, 187 S 
W.2d 760, 238 Mo.App. 704. 

61 C.J P 963 note 98. 

Aotion for taze* 

The bringing of an action against 
the receiver of a railroad to recover 
sewer taxes levied and assessed 
against the land of the railroad 
while it was in the hands of the re¬ 
ceiver is not a compliance with a 
statute reauiring such an action to 
be brought against the •'owner" of 
the land—Jennings Sewer Dist of 
St. Louis County v. Pitcairn, supra. 

55. N.T.^Decker v. Gardner, 26 N. 
EL 814, 124 N T 334. 11 L,R.A. 480 

63. N.C,—Moore v. Watauga, etc, 
R. Co, 92 SB 361, 173 N.C. 726. 
61 C.J. p 953 note 1. 


57- US—U S Trust Co. v. New 
York, etc, R. Co., aaNJ., 25 F. 
800. 

58- Mo.—Jennings Sewer Dist. of 
St Louis County v. Pitcairn, 187 
S.W.2d 750, 238 Mo.App. 704. 

59- US—^Miners* Bank of Wilkes- 
Barre V. Acker, C.C.A.Pa., 66 P.2d 
850 

60- Minn.—^Basting v. Ankeny, 66 
N.W 266, 64 Minn. 133. 

51 C J. p 963 note 4. 

61. Mo —State v Ross, 25 S.W. 947. 
122 Mo 435, 23 L.RA. 534. 

62- Ohio.—^Thomas v, Cincinnati, N. 
O & T P, Ry. Co, C.C.Ohio. 62 P. 
803 

13 C J. p 22 note 15. 

63- U,S—^In re Acker, CCMont., 66 
P. 290. 

64, U.S.—^In re Acker, supra. 

65- US—General Finance Corpora¬ 
tion V. New York State Rys., C.CJL 
N.T., 64 P 2d 1008. 

61 C.J. p 964 note 6, 

Troj&c contracts between different 
roads are not binding on a receiver 
of one of the roads.—General Fi¬ 
nance Corporation v. New York State j 
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Rys, supra—51 C J. p 954 note 6 [bj 

( 1 ). 

66. U.S—General lB*inance Corpora¬ 
tion V. New York State Rys, su¬ 
pra. 

67. Mass—Ellis v. Boston, etc, R- 
Co., 107 Mass. 1. 

61 C J. p 954 note 7. 

68. US —Southern Express Co. v. 
Western North Carolina R Co, N- 
C. 99 US 191, 26 LEd 319—Cen¬ 
tral Trust Co. V. Marietta* etc. 3EL 
Co, iaC.Ga, 61 P. 16, 16 L.RA, 90. 

69. Tex —^Brown v. Warner, 14 S W 
1033, 78 Tex 643, 22 Am.S,R. 67,. 
11 LRA. 394 

51 CJT. p 954 note 9. 

70. U.S—Girard Life Ins, etc., Co- 
V. Cooper. Ind.T, 61 P. 332, 2 C C. 
A. 246, affirmed 16 S CL 879, 162 U- 
S. 529, 40 L.Ed 1062. 

51 C J. p 954 note 10. 

7L US —Texas Co. v. Chicago & A* 
R. Co.. C.CA.IU., 126 P.2d 83— 
General Finance Corporation v. 
New York State Rys,, CC.AJT.T.,. 
64 P.2d 1008. 

61 C.J. p 964 note IL 
Time held reasonable 

Order permitting railroad’s receiv- 
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ize a receiver to adopt and carry out an advanta¬ 
geous contract previously made by the company 
and, if necessary to hold the other party to a per¬ 
formance of a continuing contract, may order the 
receiver to pay amounts due thereunder prior to his 
appointment as well as those which accrue during 
the receiverships® 

A receiver cannot accept the benefits of a contract 
without carrying out its obligations,74 and a decree 
requiring another railroad to make expenditures 
necessar}” to the carrying out of a trackage agree¬ 
ment will be set aside where the road in receiver¬ 
ship has insuificient assets to pay its obhgations un¬ 
der the contract unless the other road may look else¬ 
where than the receivership estate for payment of 
the amounts due it under the contracts® Where 
a contract has been adopted, the court will see that 
it is carried out according to its termsS® although 
it may subsequently appear not to be an advanta¬ 
geous contracts^ 

Contract of prior receiver creates no legal obliga¬ 
tion on a subsequent receiver in the same receiver¬ 
ships® unless ratified by him.7® 


Right of reverter. The purchaser of railroad 
property at a receiver's sale on cessation of operation 
of the road does not acquire title to lands conveyed 
to the railroad to be used only for railroad pur¬ 
poses.*® 

b. Leases Generally 

The receiver of a railroad which Is operating or 
using another road or property as lessee is not bound 
by its terms and conditions; he may adopt It if it is 
advantageous so to do and is ent>tled to a reasonable 
time to determine that question, during which time the 
lessor IS entitled to reasonable compensation based on 
the net earnings of the property leased. 

The receiver of a railroad which is operating an¬ 
other road or using the property of another con¬ 
cern as lessee does not become by reason of his 
appointment an assignee of the lease and is not 
bound by its conditions®^ unless the lease is sub¬ 
sequently adopted ,®2 but he has an election subject 
to the direction of the court whether or not he 
will adopt It*® He is entitled, however, to a rea¬ 
sonable time to mvestigate the conditions and deter¬ 
mine which will be more beneficial to the interests 
which he represents,®^ although he may disaffirm at 


era to disaffirm traffic agreement 
with another railroad, made within 
seven months after receivership in 
foreclosure suit, and eleven months 
after appointment of receivers, was 
held within reasonable time—Gener¬ 
al Finance Corporation v New York 
State Hys., supra. 

72. Minn.—Seibert v Minneapolis, 
etc. K. Co.. 69 NW 879. 58 Minn. 
53. 

51 C J. p 954 note 12. 

73- U.S —^Equitable Trust Co. v. 
Wabash R. Co., Mich, 244 P. 66, 
156 C.C.A 494. 

51 C J. p 954 note 18. 

Adopted cum onere 
Railroad*s receivers who adopted 
preexisting: contract between rail¬ 
road and a company did so cum 
onere, and hence were liable to com¬ 
pany for debts incurred pnor to 
adoption of contract by receivers — 
■Guaranty Trust Co of New York v. 
Seaboard Air Idne Ry Co, DCVa., 
14 F.Supp 565, affirmed in part, CC. 
A., Continental Casualty Co v. Pow¬ 
ell. 83 F.2d 652 and Union Switch & 
Sigmal «Co. V. Powell, 84 P 2d 25. 

74w N.M.—Taylor v. Santa Fd North¬ 
western Ry. Co., 34 P.2d 1102, 38 
N.M. 457. 

75. N.M —^Taylor v. Santa Fd North¬ 
western Ry. Co, supra. 
Presumptloii as to recelvex^s Uahlllty 
Where receiver demed that rail¬ 
road with trackagre rigrhts over an¬ 
other railroad was financially unable 
to perform contract with burdened 


railroad and obtained decree requir¬ 
ing: burdened railroad to make out¬ 
lays of money and services without 
disclosing: to court facts on which 
railroad's ability to carry out its 
part of contract could be determined, 
presumption obtained that receiver 
was willing: to assume burdens of 
contract and to pay burdened rail¬ 
road for outlays required—^Taylor v 
Santa F6 Northwestern Ry. Co., su¬ 
pra. 

76- U.S—Wabash, etc, R Co. v. 
Central Trust Co, C C.Mo, 22 F. 
269. 

77- US—^Wabash, etc, R. Co. v. 
Central Trust Co, supra. 

78- Colo —Kansas Pac. R. Co, v. 
Bayles, 35 P. 744, 19 Colo. 348. 

N.J—^Lehig-h Coal, etc, Co v New 
Jersey Cent R Co., 3 A. 134, 38 
NJEq, 176, 41 N.J.Eq 167, re¬ 
versed on other gn^ounds Vander¬ 
bilt V. Little, 12 A. 188, 43 N.J.Eq. 
669. 

79. U.S —South Carolina, etc., R 
Co, V. Carolina, etc., R. Co., S.C., 
93 F 643, 35CC.A.42S. 

51 C.J. p 954 note 17. 

80. Ga.—Dugrgpan v. Dennard, 156 & 
E. 315^ 171 G3l 622. 

81. U S.—North Kansas City Bridg:e 
& Railroad Go v. lieness, C.C.A 
Mo., 82 F.2d 9. 

51 C J*. P 954 note 18- 

82. U.S.—Gaston v. Rutland R Co., 
C-<lA.Vt., 36 F-2d 685, certiorari 
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denied 50 S Ct. 245, 281 U S. 728. 74 
LEd. 1146. 

51 C J p 955 note 19. 

Fa^^ts held not to Show adoption 

(1) Failure of receivers to list 
leases as being subject to disaffirm¬ 
ance was held not to establish that 
they had been impliedly adopted — 
Texas Co, v. Chicago & A. B. Co, C 
C.A ni, 126 F.2d 83. 

(2) Fact that a railroad's receiv¬ 
ers had always paid dividends on les¬ 
sor's stock was held not to establish 
adoption of lease where dividends 
were paid out of rentals collected 
from purchaser of railroad’s proper¬ 
ty, and inroperty had been sold be¬ 
cause not enough revenue was real¬ 
ized during period of receivership to 
pay amounts due upon railroad’s 
mortgages—^Texas Co. v. Chicago & 
A. R Co., supra. 

83. U.S—^North Kansas City Bridge 
& Railroad Co. v. Lteness, C.C.A 
Mo, 82 F 2d 9. 

51 C.J p 955 note 20 
Adoption held not required 
Evidence was held not to require 
the railroad's receivers to adopt leas¬ 
es on the theory that the receivers 
were bound to preserve the property 
as an entirety.—^Texas Co. v. Chica¬ 
go & A. R. Co., aCJLIU., 126 F.2d 

83. 

84. U.S.—^Texas Co, v. Chicago & A. 
R- Co., supra—North Kansas City 
Bridge & Railroad Co. v. Leness, 
C.CJLMO., 82 F.2d 9. 

51 C.J p 955 note 21. 
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once;85 and the time for his rejection or adoption 
of the lease may be extended by the court.S6 The 
possession and operation of the leased road by the 
receiver does not make the lease binding on him if 
they were without any manifestation of an intention 
to adopt the lease, or opposition to the nght of the 
lessor to resume possession,87 or where the use of 
the leased property and payment of rentals thereon 
were made under court orders expressly reserv’ing 
the right of the receivers to renounce the lease not¬ 
withstanding such use and pa>Tnent, and expressly 
providing that such use and pa 3 ment should not 
constitute an adoption of the contract.88 

Generally it is a matter of necessity that the re¬ 
ceiver shall take at least a temporary possession of 
a leased road,8S and the lessor ordinarily is entitled 
to compensation for the use of the road while in the 
hands of the receiver,9° and certainly where there 
are net earnings which may be so applied.^i He is 
not entitled, however, to the rent stipulated in the 
lease, 92 the amount and rate of compensation in such 
case depending on the circumstances under which the 
receiver took and held possession ;93 and ordinarily 
the equities of the case will be satisfied by the re¬ 


ceiver turning over to the lessor, should the lease 
be rejected, the net earnings by him during the pe¬ 
riod of provisional operation.®'* 

If no intention was manifested to adopt the lease 
and no objection or obstacle interposed to the lessor's 
right to recover possession, the receiver will not be 
liable for the rents stipulated but only for the fair 
and reasonable value of the use of the property,95 
and in such case the court ordinarily will limit the 
amount to be paid according to the net earnings of 
the road,98 and refuse the payment of rents where 
there are no earnings over and above operating ex- 
penses.97 In any event, the lessor may at any time 
ask the court to direct a return of the road to it, 
if the receiver does not pay the stipulated rent® 8 or 
if the lessor is not willing to have the receiver op¬ 
erate the road for less.®® 

A receiver will be liable according to the terms of 
the lease where the lessor was not at the time of 
the appointment entitled to demand possession, and 
the court did not order the possession restored but 
indicated by its orders that the rent would be paid,i 
or where the lessor, being entitled to demand posses- 


8S. US —WestinghoTise Electric, 

etc, Co V. Brooklyn Rapid Trans¬ 
it Co., D.aNT., 291 P. 83S. modi¬ 
fied on other grounds, C.CA, 6 P. 
2d 547. 

SGi tJ.S.—Texan Co, v. Chicago & A. 

R Co., aCAUl., 126 P2d 83. 
Ctaieral order as applica'bXe to lease 
(1) Where court orders extending 
time within which railroad's receiv¬ 
ers could reject or affirm contracts 
of railroad contained no exceptions, 
such orders were applicable to lease 
covering property leased to railroad, 
notwithstanding lease was made sub¬ 
ject of specific order, especially 
where latter order was made because 
of exi>enditiires and was definite in 
reserving to court right thereafter to 
direct receivers to adopt or disaffirm 
lease—^Texas Co. v- Chicago & A. B. 
Co, supra. 

(2> Decree granting Imiited time 
for disavowal of contracts in gener¬ 
al was applicable to lesise covermg 
property which had been leased to 
railroad notwithstanding lease was 
not specifically referred to in decree, 
since, where all of a class are re¬ 
ferred to generally, all are included 
unless specificaJly excepted.—^Texas 
Ca V. Chicago & A- R. Go., supra. 

Sight to object 

Stockholders of lessor, who had 
profited by court orders extending 
time for railroad's receivers to as¬ 
sume or reject lease, and who, if 
they had so desired, could have been 
xa$ul§ parties pf record tp the orders, I 


which were unappealed, could not 
complain that the court had granted 
an unreasonable length of time to 
receivers in which to reject con¬ 
tracts —^Texas Co v. Chicago & A. B. 
Co, supra. 

87- U,S —North Kansas City Bridge 
& Railroad Co. v. Leneas, CC.A. 
Mo, 82 P.2d 9 
51 C J. p 955 note 28. 

88. TJ.S,—^Texas Co v. Chicago & A. 
R Co, C.CAl. 111, 126 P.2d 83 

89. U.S—^Farmers’ L. & T. Co. v 
Northern Pac R. Co., C C Wis, 58 
F. 267—Central Trust Co v Wa¬ 
bash, etc., R. Co, CCInd, 46 F. 
26. 

90. N.C.—Charlotte, etc, R. Co v 
Chester, etc, R Co., 24 SB 769, 
118 NC. 1078. 

51 C.J. p 955 note 25. 

91. U.S —Clyde v Richmond, etc., 
R Co.. C.CSC, 63 P. 21. 

92. U.S —^American Brake Shoe, 
etc, Co. V, New York R. Co., C.C 
AN.Y., 282 F. 523, appeal dis¬ 
missed 43 set. 704, 262 US. 736, 
67 L. Ed. 1207. 

93. U.S.—-Miltenberger v Logans- 
port, etc, R Co, Ind., X S.Ct. 140, 
106 US. 286, 27 LEd 117. 

51 C J p 955 note 28- ; 

94. U S.—Westinghouse Blectiric,! 

etc, Co. V Brooklyn Rapid Transit 
Co., C.CA.NT., 6 F2d 647. 

53 C.J. p 153 note 34. 

95- U.S.—North Kansas City Bfadge 
ao'i 


& Railroad Co. v. Deness, CO A. 
Mo , 83 P 2d 9—New York, etc, R. 
Co. V. New York, etc., R. Co, C.C. 
Ohio, 68 P. 268. 

96. U S —Central Trust Co. ▼. Wa¬ 
bash, etc., R. Co, CCMo, 23 P. 
863. 

51 C JT. p 955 note 31. 

97. U.S.—U, S Trust Co. v. Wa¬ 
bash, etc, R. Co, Mo, 14 S.Ct. 86„ 
160 US. 287. 37 L. Ed. 1085. 

51 C.J. p 955 note 32. 

98. US —^Pennsylvama Steel Co. v. 
New York City R Co., N.Y., 226 P. 
734, 141 CCA. 6. rehearing de¬ 
nied 227 F 1021, 141 CCA 671, 
and 228 P. 122, 142 CCA. 628. 

99. U.S —^American Brake Shoe, etc , 
Co., V. New York R Co.. C.CAN. 
Y., 282 F. 523, appeal dismissed 
43 set 704, 262 US. 736, 67 LEd. 
1207. 

JSortgageee of leased line belong¬ 
ing to system which is in hands of 
receiver appointed by federal court 
will not be prevented from interven¬ 
ing in such court at any time for 
purpose of regaining possession of 
mortgaged property by fact that 
they have brought suit in state court 
to foreclose and that receiver have 
filed general denial thereto-^Seney 
V, Wabash Western R. Co, Mo, 14 
set. 94, 160 US. 310, 87 L.Bd 1092 
—^U. S. Trust Co. V. Wabash West¬ 
ern B. Co., Mo., 14 set 86, 37 UEd> 
1086. 

1. U.S.—^Brown v Toledo^ dtc., R. 
COn aaiu.. 86 F- 444. 
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sion, did so and the demand was refused by the court, 
and the receiver allowed to retain possession, 2 al¬ 
though the lease was not finally adopted.^ After 
default by a receiver for a lessee which entitles the 
lessor to reentry, further operation of the road by 
the receiver is deemed to be with acquiescence of the 
lessor and for its account and at its risk,^ and it will 
be entitled to the net earnings and liable for any 
deficit.® The court may order or authorize the 
adoption of a lease,® and in such case the receiver 


will be bound by rhe covenants and conditions of the 
lease,and liable for the rents according to the 
terms stipulated therein,® which, in such cases, be¬ 
come a part of the operating expenses and constitute 
a prior hen to that of a mortgage.® 

Adoption of lease by purchaser from receiver, A 
purchaser of a railroad in receivership may adopt or 
reject leases of such railroad in accordance writh the 
terms of sale as authorized by the receivership 
court.i® 


а. us— JParmers* L. & T. Co. v 
Northern Pac. R. Co, CCWis, 58 
P. 257, distingruishing- Quincy, etc, 
B. Co. V. Humphreys, Mo , 12 S Ct. 
7S7, 145 US 82, 36 UEd. 632. 

3. US —^Farmers* L & T. Co. v. 
Northern Pac. R. Co., C.C.Wis, 58 
- P 257, distinguishing Quincy, etc, 
R Co. V Humphreys, Mo, 12 S Ct 
787, 145 US. 82, 36 L Hd 632. 

4r US—^Westinghouse Electric, 
etc., Co V. Brooklyn Rapid Transit 
Co, DC NT.. 291 P.'836. modified 
on other grounds, CCA., 6 P.2d 
547—American Brake Shoe, etc., 
Co. V. New York R Co„ C C A.N T , 
382 P. 523, appeal dismissed 43 S 
Ct. 704, 262 U S 736, 67 L Ed 1207. 

5, U S.—Westinghouse Electric, 
etc, Co V. Brooklyn Rapid Transit 
Co, DCN.Y., 291 P. 836, modified 
on other grounds, CO A., 6 P.2d 
547. 

б. U S.—Mercantile Trust Co. v. 
Farmers' L. & T. Co, Mo, 81 P. 
254, 26 C.C A. 383. certiorari denied 
18 S.Ct. 944, 168 U S. 710, 42 D Ed. 
1213 

51 C J. P 956 note 40. 

7. US —U. S- Trust Co v. Mercan¬ 
tile Trust Co, Cal, 88 P. 140, 31 
CCA. 427. 

51 O J. p 956 note 41. 

8. U.S—Central Trust Co. v. Con¬ 
tinental Trust Co, Colo, 86 P, 517, 
30 CCA. 236, certiorari denied 18 
S Ct 940, 171 U.S 687 

51 CJ p 956 note 42. 

9. U.S.—Central Trust Co. v Con¬ 
tinental Trust Oo., supra—^Mercan¬ 
tile Trust Co V. Farmers* L. & T. 
Co, Mo„ 81 P. 254, 26 C.CJI 883, 
certiorari denied 18 SCt. 944, 168 
U S. 710, 42 D.Bd. 1213. 

Priorities of liens, mortgages, and 
other claims generally see supra 
41 295-307. 

10. U.Sw—^Texas Co v. Chicago & A. 
R. Co. CCA-IU.. 126 P.2d 83. 

AuthoxlsstioiL of Interstate oommeroe 
oommisslon not reaulred 
A ptirchaser of reload in reoely- 
ership was not boupd ,to obtain au¬ 
thority from interstate commerce 
commission to dtseontlnue operatlcm 
of property which had ^ been leased 


to railroad prior to receivership be¬ 
fore disaffirming the leases.—^Tex¬ 
as Co V Chicago & A R Co, supra. 
Pacts held not to preclude right to 
reject lease 

(1) Pact that purchaser of rail- 
I road in receivership had expended 

money on the betterment of property 
! which had been leased to railroad be¬ 
fore receivership, was held not to 
preclude purchaser from disafilrming 
lease as against lessor and its stock¬ 
holders—^Texas Co v. Chicago & A 
R. Co, C.C.A.I11, 126 P2d 83 

(2) Pact that holder of stock of 
purchaser and purchaser, as owner 
of majority stock of lessor, were 
chargeable with a fiduciary duty to 
exercise utmost good faith in deal¬ 
ings affecting lessor, did not pre¬ 
clude purchaser from disaffirming a 
lease between lessor and the rail¬ 
road purchased, where acts of re¬ 
ceivers, holder of stock, and pur¬ 
chaser were in accordance with de¬ 
crees of receivership court which 
had knowledge of all facts, and les¬ 
sor had delayed several years be¬ 
fore objecting to procedure concern¬ 
ing lease—Texas Co. v, Chicago & 
A. R Co, supra. 

Adoption held not shown 

<1) Purchaser’s application to in¬ 
terstate commerce commission for 
authority to purchase properties of 
railroad in receivership and proceed¬ 
ings before commission regarding 
such application were held not to 
constitute an ''adoption" by purchas¬ 
er of a lease to the railroad which 
was in receivership.—^Texas Co. v. 
Chicago & A. R. Co., supra. 

(2) Purchaser of railroad in re¬ 
ceivership was held not to have im¬ 
pliedly adopted leases to railroad by 
its acts in operatmg leased property 
after its purchase from receivers, 
with payment of r^t pursuant to 
leases and without renunciation or 
notice thereof, in view of orders of 
receivership court with respect to ex- j 
tensions of tune within which receiv¬ 
ers might affirm or reject contracts 
of railroad.—^Texas Co. v- Chicago & 
A. R. Co., supra. 

Hstoppel tb denar adopttoiL held not 
shown 

Porchsser of railroad in receiver- 
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ship was held not estopped to deny 
adoption of leases by its operation 
of the leased property and full pay¬ 
ment of rent pursuant to the leases, 
as against stockholders of lessor, 
where stockholders had not been 
! misled and had not altered their po¬ 
sitions to their detriment as result 
of purchaser's acts —Texas Co. v. 
Chicago & A. R Co., supra. 

Amount payable 

(1) TVhere receivers of lessee rail¬ 
road and purchaser of mllroad at 
foreclosure sale operated properties 
of lessor railroad for eighteen years 

j and paid dividends on stock of lessor 
railroad as provided in lease before 
electing not to assume lease, puz^ 
chaser was estopped to ask an ac¬ 
counting for difference between net 
earnings of properties operated and 
amount paid under lease and from 
denying liability for unpaid amounts 
which accrued under lease before 
election —James Blackstone Me- 
monal Library Ass’n v. Alton R. Co, 
43 NB2d 695. 316 IllApp. 70. 

(2) Where purchaser of lessee 
railroad delayed payment of divi¬ 
dends to stockholders of lessor rail¬ 
road under terms of lease of railroad 
property until after stockholders of 
lessor railroad mstituted legal pro¬ 
ceedings. in absence of showing that 
full amount sued for was tendered 
in full payment or accepted condi¬ 
tioned on release of accrued interest 
and costs, payment of full amount 
sued for did not relieve purchasing 
railroad of obligation to pay interest. 
—James Blackstone Memorial Li¬ 
brary Ass'n V. Alton R Co., supra. 

RearsouB entllled to xeat payments 

In action to recover dividends pay¬ 
able to stockholders of lessor rail¬ 
road under terms of lease, which ac¬ 
crued before purchaser elected not 
to assume lease, record of stock ledg¬ 
er and showing that plaintifCs had 
received previous dividend payments 
and admission by purchaser that all 
dividends actually paid were x>ald 
to Btoobholders of record of lessor 
railroad, established pnma facie that 
plaintiffs were stockholders of rec¬ 
ord and entitled to dividends —James 
Blackstone Memorial Library Ags’A 
V. Alton R. Co., supra. 
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c. Iieases and OonditioDal Sales of Rolling Stock § 381, Operation of Road under Receivership 

The receiver of a railroad Is not an assignee, or As a general rule a railroad in the hands of a re¬ 
bound by the terms, of car-trust leases, conditional sales ceiver should be kept up and maintained as a going 

contracts, and leases with provisions for final purchase concern, but he should not cont'nue to operate it where 

of rolling stock unless he subsequently adopts them. »ts continued operation will result in the exhaustion of 

its assets. The cost of operation ordinarily should be 

The general rules stated supra subdivisions a, b of income, 

this section apply to what are termed car-trust Owing to the peculiar nature of a railroad, both 
leases,^^ conditional sales contracts,and leases the public convenience and the private interests in 
with provisions for final purchase of the property by the property frequently demand, that, when in the 

the railroad, under which rolling stock is delivered hands of a receiver, it shall be kept up and raain- 

to a railroad company. The receiver is not an as- tamed as a going concern ,^5 and in determining 

signee of such contract or lease and is not bound whether the continuing operation of a railroad un- 

by its terms—although the company may still be der receivership should be ordered considerations of 
liable therexmder—15 unless he subsequently adopts public interest are controlling on the court^c Rajj. 
it,^5 and he is entitled to a reasonable time in which road receivers, however, are generally subject to 

to decide whether or not it should be adopted.^^ the rule that a receiver should not continue the 

The o^Tier of the equipment is, however, ordi- operation of a business at a loss where continued 

narily entitled to demand its possession,^ and to operation will result m ^haustion of ite assets.27 

compensation for its use while in the hands of the ^ ^ 

receiver,i9 ^vhich ordinarily is determined not ac- compelled to operate at a continuing loss 

cording to the terms of the lease, but according to traffic or the dilapidated condition 

the fair and reasonable value of such use 20 The cts^uon 

court mav authorize the adoption of the lease or con- ‘ts operation is contrary to its charter,^® nor 
tract,2i and, if adopted, the receiver is bound by its operation be authorized when the chance of 

covenants and conditions,32 and liable for the rent more than a gamble 29 

stipulated therein,^3 which becomes a part of the In the operation of a railroad by a receiver much 
operating expenses and a preferred claim superior must be left to the discretion of the court which 
to the hen of a mortgage.^^ appointed him where it knows not only what pro- 

porarily financially embarrassed and 
the temporary stay of creditor pres¬ 
sure IS essential to its preservation, 
the power to appoint operating re¬ 
ceivers IS most commonly, if not ex¬ 
clusively, exercised in cases of finan¬ 
cial embarrassment or impending in¬ 
solvency of railroads —Sinclair v 
Moore Cent. H. Co, 45 S.B 2d 555, 225 
NC 389 

26. NO—Sinclair v. Moore Cent. K. 
Co, supra. 

27- Iowa—Continental & Commer¬ 
cial Trust & Savings Bank v. Mus¬ 
catine, B. & S. R Co, 210 N W 787, 
202 Iowa 679. 

N M —Taylor v. Santa Fe Northwest¬ 
ern Ry. Co., 34 P.2d 1102, 88 N.M. 
457. 

61 C-J. p 967 note 61. 

Before deoreelag oper&tloic of & 
railroad by a receiver, the court 
should ascertain whether such opera¬ 
tion will pay expenses and will* be 
in the interest of consenration rath¬ 
er than condncive to dissipation of 
the property.—Sinclair v. Moore 
Cent. R. Co, 45 S B 2d 555, 228 N.C 
389. 

28. N.C.—Sinclair ▼. Moore Cfent. 
B. Co, supra. 

29b NXX—Sinclair Moore Gent. R. 

Co., supra. 
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11. US—^Platt V. Philadelphia, etc., 
R. Co., Pa, 84 P. 535, 28 CCA. 
488. 

12. Va.—^Fidelity Ins, etc., Co. v 
Shenandoah Valley B. Co, 9 SB 
759, 86 Va. 1, 19 Am S R 868, 

51 C J. p 956 note 46 

13- Ga.—^Lane v Macon, etc, R. Co., 
24 S B. 157, 96 Ga 630. 

14. US.—^Sunflower Oil Co. v. Wil¬ 
son, Miss, 12 set. 235, 142 US 
313, 35 UBd. 1025. 

51 C J. p 956 note 49. 

15. Tenn—Southern Iron Car Iiine 
V. Bast Tennessee, etc., R. Co., Ch. 
A, 42 SW 629. 

51 C.J. p 956 note 50. 

16. Ala.—^Mercantile Trust, etc., Co. 
V Southern Iron Car Lme Co, 21 
So. 373, 113 Ala. 543. 

51 C J. p 956 note 51. 

17. U S —Sunflower Oil Co. v. Wil¬ 
son, Miss., 12 set 235, 142 US 
313, 35 L Ed 1025—Platt v. Phila¬ 
delphia. etc, R Co., Pa., 84 P. 636, 
28 CCA 488. 

18. Ga—^Lane v. Macon, etc., R. Co„ 
24 S.B. 157, 96 Ga. 630. 

61 C.J. p 956 note 53 

19. Ga — Laub V. Macon, etc., R. Co, 
supra. 

51 C.J. p 956 note 54. 


20. U S —^Farmers" It & T. Co. v 
Chicago, etc, R Co., C.CInd, 42 
F 6. 

51 C J. p 956 note 55. 

21. Ala—^Mercantile Trust, etc, Co 
V. Southern Iron Car Line, 21 So 
373, 113 Ala. 543 

22. U S —^Easton v. Houston, etc, R 
Co , C C Tex , 38 F 784. 

61CJ. p 967 note 67 

23. Ala—^^lercantile Trust, etc, Co 

I V. Southern Iron Car Line, 21 So. 
I 373, 113 Ala 648. 

61 C.J p 967 note 58 

24. Aa —^Mercantile Trust, etc, Co 

V. Southern Iron Car Line, supra. 

25. Iowa—Continental, etc. Bank 
V Muscatine, etc, R Co, 210 N. 

W. 787. 202 Iowa 679. 

51 C.J. p 967 note 60—63 CJ. p 166 
note 72. 

To protect all Interests 
A receiver's operation of a rail¬ 
road IS not in the interest of credi¬ 
tors and stockholders alone, but 
equally for the purpose of attempt¬ 
ing to preserve the service to the 
public.—^Reconstruction Finance 

Corp. V. Misaoun-Kajisas-Texas R. 
Co., aCLAArk., 122 F2d 326. 
Customary sltuatloiL 
Except in oases where It is tern- 
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ceuiings have been had in court, but also what has ^ 
been done outside of court in the management, ; 
maintenance, and operation of the property.^o Al- 1 
though ordinarily the court should not undertake | 
an>"thing in the nature of a new and distinct enter- j 
prise,^^ It is frequently proper for it to authorize ; 
something more than the mere operation of the prop¬ 
erty placed in the hands of the receiver, not as a ' 
new enterprise, but as a means of better preserving 1 
the property or operating it more profitably, such as 
the leasing of another road,32 or even further works , 
of construction's The cost of the operation of a ‘ 
railroad by a receiver ordinarily should be paid out 
of its income,34 and should be whenever the net j 
earnings of the road are sufficient,35 and under some ; 
statutes the income of the railroad should be applied j 
to the payment of the incidental expenses necessary . 
to the carrying on of its busmess 36 j 


WTiere receivers of a lessor railroad operate a 
lessee railroad under orders which provide for their 
prospective modification on notice, the bondholders 
of the lessee railroad have been held not entitled to 
hax'c the orders modified retrospectively,^" and the 
prospective modification of the orders has been held 
to be within the discretion of the court.38 

Differences betTveen receiver and his c7npIoyees. 
The court may require a receiver to make such con¬ 
tracts or arrangements with respect to rates of 
vrages and conditions of emplojTnent as it may deem 
proper,39 at least in the absence of a statute pro¬ 
viding for the settlement of labor disputes by some 
other tribunal or method,40 but statutes must be com¬ 
plied with which preclude wage cuts or changes un¬ 
til after a specified board or tribunal has mediated 
the matter.4i A federal statute imposing restrictions 


30- XJ.S—Sinitli V. Sprasrue. CCA. 
ilinn, 143 P 2d 647 

31. U S —^Mercantile Trust Co. v. 
Missouri, etc., R Co, C.CKan, 41 
P. 8. 

32. 2^r.T■.—Central Trust Co v. Pitts¬ 
burg, etc, R- Co., 101 N-T.S. 837, 62 
Misc. 195 

51 C J. p 967 note 69. 

33. Va—Gibert v. Washington City, 
etc, R Co., 33 Gratt 686, 74 Va. 
586 

51 C J. p 957 note 70. 
deeded additions 

The duty of a receiver is not lim¬ 
ited to the original road, but may 
Justify building a needed addition — 
Weaver v. Pacific Improvement Co, 
191 N.T.S 3, 541, 198 App.Div. 825. 
affirmed 138 ISTB 42, 234 N.Y. 418. 
motion denied 142 N.E 261, 236 N 
T 606 

34. Ala—^Mayer v. Johnston, 68 Ala 
237. 

S5. XJ.S —^Taylor v. Philadelphia, 
stc., R, Co>, C«C.Pa, 9 P 1. 

51 C.J. p 957 note 63. 

36- Ga.—Standard Steel Works Co 
V. Williams, 116 SE 636, 155 Ga. 
177. 

Btudness and property of railroad 
not distingnished 

The statute does not distinguish 
between the business of a railroad 
corporation and the property or the 
railroad itself, but it applies to a re¬ 
ceivership of the property or of the 
railroad itself.—Standard Steel 
Works Co. V. Williams, supra 

37- TT.S.—Godfrey v. Powelb OCnA. 
Pla., 150 P.2d 486, certiorari demed 
66 set. 272, two cases, 326 0.S. 
779, 90 LEd. 471. 

88- TT S —C3k>dfrey v. PoweU, supra. 
Hodiftc at lon held properly refused 
Where bondholders of lessee rail¬ 
road, wliich had been oi>erated by 


lessor railroad's receivers under an 
operating agreement, had received 
benefit of lessee railroad’s earnings 
by increase in upset price stipulated 
on mortgage foreclosure sale of les¬ 
see railroad's properties, there was 
no abuse of discretion in denying 
bondholders' request, based on exist¬ 
ence of earnings from operations of 
lessee railroad, that operating or¬ 
ders be modified—Gfodfrey v. Powell, 
supra. 

Modification after sale of lessee road 
Where receivers of lessor railroad 
operated lessee railroad under oper¬ 
ating agreement and probable fu¬ 
ture profits from operation of lessee 
railroad's property had been consid¬ 
ered in fixing upset price on mort¬ 
gage foreclosure sale of lessee rail¬ 
road's assets, and order denying mo¬ 
tion of bondholders of lessee for 
modification of operating agreement 
had been affirmed, the matter was 
closed up to date of sale, but motion 
to modify filed after confirmation of 
sale was not prejudiced by adverse 
judgment on pnor motion—Godfrey 
V. Powell, C.CAPla., 166 P.2d 51. 
Persons entitled to ask modification 
Where receivers of lessor railroad 
operated lessee railroad under oper¬ 
ating agreement, after confirmation 
of mortgage foreclosure sale of as¬ 
sets of lessee railroad, bondholders 
of lessee railroad were not entitled 
to prospective modification of oper¬ 
ating agreement so as to enable them 
to share equitably in earnings, since 
after the sale and its confirmation 
the bondholders had no interest in 
lessee's properties and their opera¬ 
tion, but bondholders' rights were 
altogether against proceeds of sale. 
—Godfrey v. Powell, CLC A.Fla., 166 
F.2d 51. 

39* Ga.—Coffee v. Gray, l22 S El 687, 
158 Ga. 218 
61 C.J. p 968 note 74. 
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MestoratioiL of salary cuts 

Where the efforts of certain em- 
I ployees of a railroad operating re¬ 
ceivership had brought about a finan¬ 
cial condition which made it possible 
for the court to restore salary cuts 
to such employees, on the basis of 
equitable grounds, court's refusal to 
order restoration of salary cut as 
to an employee who had died prior 
to the improved financial condition 
of railroad was held not an abuse- 
of court's discretion —Smith v. 
Sprague, CCA Minn , 143 P 2d 647. 

40- Ga—Coffee v Gray, 122 S E; 

687, 158 Ga 218 
51 C J p 958 note 76 
41. U S —Grand International Broth¬ 
erhood of Locomotive Engineers 
V Morphy. CC.AVt, 109 R2d 576, 
certiorari denied Morphy v Grand 
International Brotherhood of Lo¬ 
comotive Engineers, 60 SCt, 1078, 
310 US 635, 84 LEd. 1404 
N’ecessity for federal receivers to* 
comply with state statutes see in^ 
fra $ 382 

Validity of statute 

Railway Labor Act construed as 
precluding receivership judge from 
ordering carrier's receiver to reduce 
wages until National Mediation 
Board had given notice that its ef¬ 
forts at mediation had failed is not 
unconstitutional.—Grand Interna¬ 
tional Brotherhood of Locomotive 
Engineers v. Morphy, C.CA.Vt., IQS' 
P.2d 576, certiorari denied Morphy 
V. Grand International Brotherhood 
of Locomotive Engineers, 60 S^Ct. 
1078, 8X0 U.S. 635, 84 I«Bd. 1404. 
imty of lodge 

Although a receivership judge may 
have the duty of operating a rail¬ 
road property in his custody, he is 
not thereby freed from other re¬ 
sponsibilities that devolve upon him 
as a federal court sitting in equity 
‘-^Grrand International Brotherhood 
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on any change in agreement affecting wages applies 
to interstate railroads being operated by a receiver 

It has been held tinder federal legislation provid¬ 
ing that no reduction of wages shall be made without 
authority of the court, and after twenty days notice 
to the employees, that all persons engaged in operat¬ 
ing railroad trains in train service on interstate rail¬ 
roads at the time the receiver takes charge are en¬ 
titled to such notice,but that no other employees 
are within its scope.44 An order for a reduction of 
w-ages made without the notice required by such stat¬ 
ute is invalid,45 and if a receiver announces a reduc¬ 
tion on the authority of such order the employees 
may either continue to serve and demand compensa¬ 
tion at the former wage^® or treat the announcement 
as a breach of the relation and terminate their serv¬ 
ice but if they strike they terminate their stand¬ 
ing, as employees and lose their right to object.^* 
Such statute does not, however, preclude a receiver 
from making voluntary contracts with the old em¬ 
ployees or with new ones for a smaller wage than 
that theretofore paid>2 A receiver by adopting a 
wage scale equivalent to that recommended by the 
federal labor board does not thereby impliedly con¬ 
tract to continue it until the labor board shall make 
a different recommendation.®® 


Poz^er of acim:nisfraiive body to control ahandzn^ 
meni. Under some statutes the power to order or 
permit the receiver of a railroad to abandon its 
operation wholly®^ or in part®^ is vested exclusiveh, 
in an administrative commission or body other than 
the court which appointed the receiver. 

Sale on condition requiring operation It has been 
held that the sale of a railroad in the hands of a 
receiver cannot be required to be on condition that it 
continue to be operated.®^ 

§ 382. - Powers and Duties of Receiver 

a. In general 

b. To enter into contracts 

c. To make or accept lease 

a. In General 

A receiver of a railroad has such powers, and only 
such, as are validly conferred on him by the court ap. 
pointing him or are prescribed by statute; generally he 
possesses considerable discretionary power with respect 
to the ordinary affairs of the road and its operation. 

The authority of the receiver of a railroad is 
linuted to such powers as the court appointing him 
is authorized to confer,® 4 and which are in fact 


of liocomotiye Engineers v. Morphy, 
CCA.Vt, 109 F.2d 676. certiorari de¬ 
nied Morphy v. Grand International 
Brotherhood of Locomotive Engi¬ 
neers. 60 set, 1078, 310 US 635, 84 
LEd 1404. 

Pending Jurisdiction of hoard 

Under statute precluding carrier 
from imposing wage cut until after 
National Mediation Board has given 
notice that its mediatory efforts have 
failed, railroad is without power to 
impose wage cut, and receivership 
Judge is without power to order car¬ 
rier's receiver to do so. as long as 
board pretends to retain jurisdiction 
and refuses to give notice that its 
efforts have failed—Grand Interna¬ 
tional Brotherhood of Locomotive 
Engineers v. Morphy, CC-A-Vt., 109 
P 2d 576, oertioiapl demed Morphy v. 
Grand International Brotherhood of 
Locomotive Engineers, 60 SCt. 1078, 
310 U.S 635. 84 L Ed. 1404. 

Coxurtruotloit of board’s deolsloiL 
Even if letter of National Media¬ 
tion Board was ambiguous as to 
whether board had decided to retain 
aunsdiction or was giving notice of 
failure of mediation, receivership 
court to which earner's receiver ap¬ 
plied for authority to reduce wages 
was not authonzed to construe the 
letter, since the ambiguity was one 
which could readily have been dis¬ 
sipated by the board itself.—Grand 
Intematlonal Brotherhood of Loco¬ 
motive Engineers y, Morphy, aC.A. 


Vt, 109 F2d 576, certiorari denied 
Morphy v. Grand International 
Brotherhood of Locomotive Engi¬ 
neers, 60 set. 1078, 310 US. 635, 84 
LEd. 1404. 

42. US—Burke v Morphy. CCA. 

Vt,, 109 F2d F72, certioran demed 

Morphy v Burke, 60 S.Ct 1078, 310 

UG. 635, 84 LEd. 1404. 

Order withholding proportion of 
wages 

<1> A court order directing the re¬ 
ceiver of an interstate railroad to 
withhold a specified per cent of em¬ 
ployees' wages, the amounts with¬ 
held to constitute only general 
claims against the receivership, “af¬ 
fected” wages so as to require com¬ 
pliance with Railway Labor Act Im¬ 
posing restrictions on change in 
agreement affecting wages; and, 
since the order was in substance a 
wage cut, it was unauthorized where 
Railway Labor Act had not been 
complied with.—^Burke v. Morphy, C. 
CA.Vt, 109 F.2d 672, certiorari de¬ 
nied Morphy V, Burke, 60 S Ct. 1078, 
310 U S. 635, 84 L Ed. 1404. 

(2) The action of the receiver, un¬ 
der such an order, Js also invalid, 
and dajms for wages withheld like 
other claims for receivership expens¬ 
es have precedence over mortgage 
bonds of the railroad and are* re¬ 
quired to be paid accordingly — 
Burke v. Morphy, C.C.A vt., XQ%.F2d 
572, certiorari denied .T* 
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Burke, 60 SCt. 1078, 310 U.S. 635, 84 

LEd 1404. 

43- U.S —Birmingham Trust, etc. 
Co v. Atlanta, etc, R. Co, D.C 
Ga, 271 F 731 

44. U S —Birmingham Trust, etc, 
Co V. Atlanta, etc, R. Co-, supra. 

45. U S —^Birmingham Trust, etc, 
Co. V. Atlanta, etc , R. Co., supra 

46- U S —^Birmingham Trust, etc, 
Co V. Atlanta, etc., R Co, supra. 

47. U S —^Birmingham Trust, etc, 
Co V. Atlanta, etc, R. Co, D C (Ja, 
271 F. 743. 

48. U S —^Birmingham Trust, etc, 
Co V. Atlanta, eta, R Co , B C Qa , 
271 F. 743 

49- U.S —^Birmingham Trust, etc, 
Co. V. Atlanta, etc , R Co , D C Ga , 
271 F 731. 

BO. Colo—Stone v. Denver, etc, R. 
Co., 241 P. 632, 78 Colo. 323. 

51. Colo.— People v. Colorado Title, 
eta, Co.. 178 P. 6, 65 Cola 472. 

51 C-J. P 958 notes 77, 79. 

52. U.S.—^Pittsburgh, eta. Coal Co 
V. Delaware, etc., B. Co., DGN.T, 
289 F. 133. 

51 aj. p 958 note 78 

53. Ind —^Umon Trust Co. of In¬ 
dianapolis V. Curtis, 116 N.E. 916. 
186 Ind. 516. ‘ 

54i Tez—^International, etc, R. Ca 
V. Wentworth, 27 S-W. 680, 8 Tez, 
CIV.APP. 5. 

t 
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conferred by the order appointing him,55 or such 
as may be reasonably implied therefrom56 or such 
as are prescribed by statute where his powers 
are so defined,57 and he cannot, without the direc¬ 
tion of the court, incur expenses on account of 
the property in his hands beyond what are neces¬ 
sary for its preservation, use, and operation as 
contemplated by his appointment.^^ Generally 
speaking, the court may order or authorize the 
receiver to do any acts with respect to the preser¬ 
vation and operation of the road which are within 
the corporate powers of the company;®^ but the 
receiver cannot exercise, nor can the court author¬ 
ize him to exercise, any powers or franchises be¬ 
yond those of the company to whose possession he 

succeeds.®^ 

A receiver of a railroad, although the extent 
of his authority independently of any express pre¬ 
vious order or authority from the court cannot well 
be precisely defined,usually is clothed with con¬ 


siderable discretionary power with respect to the 
ordinary affairs of the road and its operation and is 
not obliged first to submit all matters to the court 
and, where he conforms to the established usages 
and customs with respect to the operation of rail- 
roads,®3 the court will subsequently confirm such 
of his acts as it would have authorized in the first 
instance had authority been asked®^ 

The public policy of the jurisdiction in which the 
railroad is located controls operation of it by a 
receiver.®® He is subject, in the same way as the 
company itself was prior to the receivership, to the 
provisions of a public utilities statute®® and to 
statutes regulating the use and operation of rail¬ 
roads ;®7 and federal receivers, especially in view 
of a federal statute so providing, must operate a 
railroad according to the laws of the state in which 
the railroad is situated®® unless the state statute 
expressly excludes them from its application.®®^ 

[ Receivers have been held subject to the penal pro- 


55. Mo—VTheelock v. Cantley, 60 S 
W.2d 731. 227 Mo App. 102. 

51 CJr. p S5S note 83. 

56. Okl.—V Daubenheyer, 222 
P. 623. 96 Okl. 268. 

57« Tex.—International, etc. R. Co. 
V Wentworth, 27 S.W. 680, 8 Tex 
Civ.App. 5. 

Matimty date of recelvertfbdp certlGU 
cates 

Under the statute permittmgr 
courts to authorize operating rail¬ 
road receivers to issue certificates 
having maturity of no more than two 
years, an order authorizing certifi¬ 
cates of a fifteen year maturity is er¬ 
ror—Sinclair v Moore Cent R. Co., 
45 &E2d 555. 328 NC. 389. 

5a U.S.—Cowdrey v. Galveston, 
etc., R. Co.. Tex., 93 US. 352, 23 
UEd. 950. 

51 CLT. p 958 note 87. 

59. Ill—^Momson y. Foiman, 53 N. 

E. 73, 177 IlL 427. 

51 C.J. p 958 note 71. 

Set-off 

Order authorizing railroad receiv¬ 
ers to collect all outstanding ac¬ 
counts did not defeat right of rail¬ 
way having mutual interline traffic 
accounts with road in receivership 
to set off mutual accounts In detei^ 
mining indebtedness of latter road 
to ro^ in receivership os at begin¬ 
ning of receivership.—Bankers’ 
Trust Co V. Florida East Coast Ry. 
Ca, D.C.FUU, 9 FSupp.^ 258.^ 

60l Pa.—^Lewis v Germantown, etc, 
‘R. Co., 16 Phila 608. 

Tenn—^Petition of Walker, 209 S.W 
739, 141 Tenn* 281. 

Proceedings before eomnrtsstott { 
In proceedings instituted by sthar#] 


! before the public service commission 
to obtain a revision of tolls for trav¬ 
el over a bridge of a railroad in re¬ 
ceivership the receiver has the rights 
of the railway —^Lorenz v. Stearns, 
161 A 205, 86 N.H 494. appeal dis¬ 
missed and certiorari denied Stearns 
V. Lorenz, 53 S Ct 23, 287 U.S. 566, 
77 L Ed. 498. 

61. US —South Carolina, etc, R. 
Co, V Carolina etc., R, Co, S.C, 
93 F. 643, 35 CCA. 423. 

62. Ill,—^Devine v Delano, 111 NB 
742, 272 Ill. 166, Ann.Cas.l918A 689. 

51 O. J. p 958 note 89 
Right of receivers to accept or reject 
workmen’s compensation act see 
the C J S title Workmen’s Com¬ 
pensation Acts S 122, also 71 GLJ. 
p 520 note 76. 

Discretionary powers of receivers 
<1) Railroad receivers were held 
vested with authority to direct man¬ 
ner of remittances of money received 
by railroad officers along line to re- 
ceivei^ as in their discretion was 
deemed best.—Wheelock v. Cantley, 

50 S.W 2d 731, 227 MoJi.pp. 102. 

(2) Other powers held discretion¬ 
ary see 51 CU. p 958 note 89 £a]. 

63. U.S.—Central Trust Co. v, Col¬ 
orado Midland R. Co^ C,C.Cola, 89 
F. 560, affirmed 97 F. 239, 58 C.a 
A. 143, certiorari denied 20 S.Ct. 

, 1026. 176 U,S^ 6SS, 44 I^JBd 638. 

51 OJ. p 958 note 90. 

64. tr.S. —Central Trust Oo. v, Col¬ 
orado Midland R. Co.^ supra— 
Phimzy V. Augusta^ etc., R. Co, C. 
as.a, 62 F. 771. 

65. XLS^—Chap^^ v. St. Louis 6b 

S. W. Ry. p.C.Tex„ 71 F. 

dtopp- 19W* i 


86- Colo—People v Colorado Title, 
etc. Co. 178 P 6, 65 Colo. 473 

67. Ark—^Bush v. State, 194 S W. 
857, 128 Ark. 448 

51 C.J p 959 note 97. 

68. U.S —ilercantile Trust Co. v. 
Tennessee Cent. R, Co., D.C.Tenn, 
286 F. 425 

Ill.—^Brotherhood of Locomotive 
Firemen and Enginemen v Mobile 
& O. B. Co., 199 NE. 283, 362 IlL 
122 . 

51 C.J p 959 note 99. 

Farticnlar statutes 

(1) State statutes relating to 
speed of trains, abandonment of 
lines, liability for negligence, the 
medium in which wages are paid, 
and other similar police regulations, 
must be obeyed by receivers of a 
railroad—Webster & Atlas Nat. 
Bank of Boston v Palmer, CC.A. 
Conn, 111 F 2d 215, reversed on oth¬ 
er grounds Palmer v. Webster & At¬ 
las Nat. Bank of Boston, 61 S Ct 542, 
3X2 U.S 156, 85 LEd. 642, rehearing 
denied 61 S Ct. 728, 312 U.S 714, 85 
LEd. 1145. 

(2) Where state statutes require 
railroads to pay wages weekly and 
m lawful money, an order of receiv¬ 
ership court directing interstate 
railroad receiver to withhold speci¬ 
fied per cent of employees* wages, 
the amounts withheld to constitute 
only general claims against the re-* 
ceivership, was erroneous, since it 
violated the statutes —^Burke v. 
Morphy. aCA-Vt, 109 F-Zd 672. ce^S 
tiorari denied Morphy v, Burke, 60 
S.Ct. 1078, 810 US 636, 84 LEd, 
1404. 

69. U.S—Mercantile Trust Co v, 
Tennessee Cent R. Cq, D.CTenn., 
286 F. 425. 
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visions of statntes'^*^ except, it has been held, where 
the penalty is by the terms of the statute imposed 
on the corporation*'^! 

Discrimination as to rates and facilities. A re¬ 
ceiver has no right unjustly to discriminate as to 
rates and facilities between different connecting 

carriers*^2 or between different shippers and 

the court may make such orders as are necessary 
to compel the receiver properly to perform his du¬ 
ties as a common carrier and to prevent discrimi¬ 
nation,and may compel a receiver to repay 
amounts exacted bj’ unjust discrimination 

Creation of indebtedness. The court, when nec¬ 
essary, may authorize a receiver to incur an in¬ 
debtedness for purposes essential to the operation 
of the railroad,"^® such as necessary repairs*^^ or 
the purchase of rolling stock.'^s 

Lien. Indebtedness incurred by the receiver of 
a railroad in its operation is a hen against the 
property of the railroad,*^^ and it has been held 
that he may make such indebtedness a first lien on 
the property.80 Where expenditures for additions 
and betterments are made to a lessee railroad by 
the receiver of the lessor railroad with funds of 
the receivership, with the intention of claiming a 
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hen for them, it is proper for him to claim such 
a lien and it should be allowed.^! 

Emine^it domain, A receiver cannot exercise the 
power of eminent domain in behalf of a railroad 
without authority from the court,^2 ^nd it has 
been doubted whether the court may authorize a 
receiver to do so, S3 but it has been held that the 
court may do so when necessary to complete an 
undertaking previously commenced by the companv 
and which is essential to the profitable operation of 
the road 34 

Authority of receiver's agent. Where the receiv¬ 
er does, as he may and in many cases must, act 
through an agent,35 it will be presumed that an 
agent occupying a certain position under a receiver 
is invested with the same authority as though he 
were in the employ of the railroad company.36 

b. To Enter into Contracts 

The court tinay authorize a receiver of a railroad 
to make contracts necessary for the preservation and 
operation of the road which are within the corporate 
powers of the company, and ordinarily he is invested 
with a broad discretion as to the making of such con¬ 
tracts. 

The court may authorize a receiver to make 
contracts necessary for the preservation and op- 


7a TJ.S.—U. S. V. Nixon, Mo, 35 S 
at 49, 236 TJ.S 231, 59 L Eld 207. 
Tex,—^International, etc, R Co v 
Dawson, 232 S W. 279, 111 Tex. 247, 
IB A.UR. 1367. 

71. Mich—^Robinson v. Harmon, 122 
NW. 106, 157 Mich 276, 

72. tr S,—Cutting V. Florida R,, 
etc, Co, CCPla, 43 F 747. 

61 C J P 959 note 3. 

73. TJ S.—^McCoy v Marietta, etc., R. 
Co, C.C.Ohio, 15 F.CasNo,8,730b 

Ohio.—Cincinnati Stock-Yards Co v. 
United R. Stock-Yards Co., 8 Ohio 
Dec., Reprint, 895, 7 Cine L Bui 
295 

74. US.—^Missouri Pac. Co. y. 
Texas, etc., R- Co, CCLsu, 30 F. 
2 . 

51 C J. p 959 note 5. 

75. U.S.—Cutting V. Florida, etc., R. 
Co., ac Fla., 43 F 747. 

7a US —^Unlon Trust Co v. Illinois 
Midland R Co, Ill, 6 S.Ct. 809, 117 
U S. 434, 29 L Fd. 963. 

51 O.J. p 957 note 64. 

77. U S.—Central Bank, etc, Co. v. 
Greenville, etc., R. Co,, D C.S.C, 
248 F 350. 

N.J,—^Hoover v. Montclair, etc., R, 
Co. 29 NJEq. 4. 

va NY.—^Vilas V. Page, 13 NEL 743, 
106 NT. 439. 

79. U S —In re Waco, B., T. & S Ry. 
Co„ D.C.Tex., 74 F.Supp. 691, af¬ 


firmed, CCA, 165 F.2d 788, re¬ 
hearing denied 166 F.2d 419. 

SO. N Y —^Kmckerbocker Trust Co 
V Oneonta, etc, R. Co, 94 N.E 871, 
201 NY 379. 

51 C J p 957 note 67. 

81. U.S—Godfrey v. Powell, CCA. 
Fla., 160 F.2d 486, certiorari de¬ 
nied 66 S Ct 272, two cases, 326 U 
S. 779, 90 LEd 471 
Increase of betterment claims 

Increase of betterment claims of 
receivers against lessee railroad, 
which increase was a lien against 
proceeds of sale of properties of les¬ 
see railroad, did not harm bondhold¬ 
ers of lessee railroad where, by 
terms of sale, increase was to be 
added to upset price, which purchas¬ 
er bid at sale—Godfrey v Powell, C. 
C-AFla, 155 P.2d 51. 

Improper basis of claim 

Liien awarded receivers of railroad, 
operating lessee railroad under an 
operating a^eement, on lessee rail¬ 
road's properties to secure repay¬ 
ment of expenditures for better^ 
ments and denial of request for mod¬ 
ification of operating agreement 
could not be Justified merely because 
of addition to upset pnee stipulated 
on mortgage foreclosure sale of les¬ 
see railroad's properties of an 
amount equal to allowances for bet¬ 
terments plus an amount on cuscount 
of earnings of lessee railroad on 
which request for modification of op¬ 
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erating agreement was based •—God¬ 
frey V. Powell, C.C«AFla., 150 F 2d 
486, certiorari denied 66 S Ct. 272, 
two cases, 326 U S 779, 90 L Ed 471. 
Evidence 

Evidence was held insufficient to 
establish that claim of lien was made 
merely to defeat claims of some of 
bondholders of lessee railroad to 
greater share of proceeds from mort¬ 
gage foreclosure sale of lessee rail¬ 
road's properties or that improve¬ 
ments were made out of earnings 
from lessee railroad's operation.— 
Godfrey v. Powell, CCA Fla, 150 
F 2d 486, certiorari demed 66 S Ct 
272. two cases, 326 US. 779, 90 LEd 
471. 

82. Minn—^Minneapolis Western R. 
Co. V. Minneapolis, etc, EL Co, 63 
N.W. 1035, 61 Minn. 502 
Exercise of i>ower by railroads see 
Eminent Domain SS 24, 36-43. 

8a Minn—^Minneapolis Western R 
Co V. Minneapolis, etc., EL Co ,i su¬ 
pra. 

84. 111.—Morrison v. Forman, 53 N 
E. 78. 177 ni. 427. 

85. US —South Carolina, etc., EL Co 
V. Carolina, etc, EL Co., S.C., 93 F. 
643, 36 CCA. 423. 

Colo—Ehnsas Paa EL Co. v. Bayles, 
35 P. 744, 19 Colo. 848. 

86. Colo.—Kansas I’ac. IL Co. v. 
Bayles, supra. 

61 C.J P 959 note 11. 
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eration of the road which are within the corporate 
powers of the company,^7 and ordinarily the re¬ 
ceiver is invested with a broad discretion as to the 
making of such contracts^S and is not required in 
all cases first to procure authority from the court,S9 
While the court clearly has the right to review the 
action of the receiver and disapprove and disallow 
any contract which does not meet with its approv¬ 
al,ordinarily it will recognize and enforce all 
contracts made in good faith and for a proper pur¬ 
pose, although not previously authorized,® ^ even 
where the contract may seem to be improvident 
if it has been fully performed in good faith and 
without notice on the part of the other party as 
to its improvident character.®® 

The court will decline to sanction the exercise of 
discretion on the part of receivers in respect of 
large outlays®® or contracts extending beyond the 
receivership,®^ where such contracts are contem¬ 
plated, previous authority of the court should be 
sought.®^ Where the contract has not been per¬ 
formed and the court refuses to order it carried 
out because of its improvident character, it may 
allow the other party compensation for expendi¬ 
tures made in good faith preparatory to carr3dng 
out the contract on its part.®® 

Receiver may contract through agenUj^^ but he 
cannot delegate to an agent any greater powers 
than he himself possesses.®® 

c. To MaJce or Accept Leases 

The court, in a proper case, may authorize the re¬ 


ceiver of a railroad to lease and operate another road, 
but the receiver has no authority to make a lease with¬ 
out the approval of the court. 

The court may, whenever essential to a more 
profitable operation of the road in the hands of 
the receiver, authorize the receiver to lease and op¬ 
erate another road;®® but a receiver has no au¬ 
thority to make any lease without the approval of 
the court.i A statutory receiver appointed by the 
governor of the state xmder a statute granting aid 
to the company and providing for the appointment 
of a receiver to operate the road in case of a de¬ 
fault in the payment on the part of the railroad 
company caimot, in the absence of statutory au¬ 
thority, lease the road to another company,® even 
with the consent and approval of the governor.® 

§ 383. -Lfiability of Receiver in General 

As a general rule the liability of a receiver of a 
railroad is official rather than personal. 

In the absence of any personal or individual mis¬ 
conduct,^ or assumption of liability on the part of 
the receiver,® and where he does not assume to 
act otherwise than as an officer of the court in the 
operation of the road,® his liability is official rather 
than personal,"* and an action against the receiv¬ 
er as such is in effect a proceeding in rem, affecting 
only the fund or property held by him by virtue of 
his office.® 

After confirmation of a sale of the property in 
his hands, if the receiver retains possession there¬ 
of, not as an officer of the court, but m his indi- 


87. TJ.S—^Piedmont Corp v. Gaines¬ 
ville, etc, R Co., DCGa, 30 F.2d 
525. 

51 C J. p 959 note 13. 

88. U.S —^Northern Pac R. Co. v- 
American Trading: Co, N.Y., 25 S. 
Ct 84, 195 US. 439, 49 LFd. 269. 

51 C J. p 959 note 14. 

89. N.J.—Vanderbilt v. Central R. 
Co, 12 A. 188, 43 N-JEg. 669. 

51 C J. P 959 note 15. 

90. US —Soutli Carolina v. Port 
Royal, etc., R. Co., C.C.S.C., 89 P. 
565. 

91. U S.—^South Carolina, etc, R 
Co. V. Carolina, etc, R. Co, S.C1, 93 
P. 543. 36 CO.A 423. 

61 C-J- p 960 note 17. 

92l N j —Vanderbilt v. Central R. 
Co, 12 A. 188, 43 NJEq. 669. 

93. US —Chicago Deposit Vault Co 
V. McNulta, Ill., 14 S Ct 916, 163 U 
S 564. 38 LEd. 819—South Caro- 
Una, eta, R. C6. t. <>trolina, etc, 
R. Co., SC., 93 P. 643, 35 COA. 
423. 

94b U.S.—Chicago Deposit Vault Co. 
74 C.J.S —69 


V McNulta, Ill, 14 S Ct. 915, 153 
US 564, 88 DEd. 819—South Car¬ 
olina, etc, R. Co V. Carolina, eta, 
R. Co., SC, 93 P. 543, 35 CC.A. 
423. 

95. U.S —South Carolina, eta, R. 

Co V. Carolina, eta, R. Co., supra. 
98, N, J —Vanderbilt v. Central R. 
Co., 12 A. 188, 43 N.JBa 669. 

97, U S.—Northern Paa R. Co. v. 
American Trading Co, NT, 25 S. 
Ct. 84, 195 US 439, 49 D.Bd 269. 

Colo.—^Bayles v, Kansas Paa R Co, 
22 P 341, 13 Colo. 181, 5 ERA. 
480 

98, Tex.—^International, etc, R Co. 

T, Wentworth, 27 SW. 680, 8 Tex. 
Civ.App. 66. 

99, U.S —^Mercantile Trust Co. v. 
Missouri, etc., R. Co., C.C.KacL, 41 
F. 8. 

Va.—Gilbert v. Washington City, 
etc, 3EL Co., 33 Gratt. 586, 74 Va. 
586. 

1. U S.—Chicago Deposit Vault Co 
V. McNulta, HI., 14 S.Ct 915. 153 

U. S 554, 38DEd. 819, 

51 C.J. p 960 note 28. 
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2. TenzL—^Briggs v. Clawson Bros., 
8 TennApp. 251. 

51 C.J. p 960 note 29. 

3. Tenn.—State v. McMinnville, eta, 
R Co., 6 Lea 369. 

4. US —^Rosso V. BTeeman, D C. 
Mass, 30 P.2d 826, 

51 C.J. p 960 note 32. 

5. N J.—Vanderbilt v. Central R- 
Co. 12 A. 188, 43 N.JEq 669 

51 C J p 960 note 33. 

6. NY—Cardot v. Barney, 63 N.T 
281, 20 AmR 533. 

51 C J. P 960 note 34. 

7. US —^Texas & P. Ry. Co. v. Cox, 
Tex., 12 S.Ct 905, 146 U.S. 693. 86 
LEd. 829. 

Mass.—Archambeau v. Platt; 53 N E, 
816,173 Hass. 249. 

51 OJ*. p 960 note 35. 

XdabiUty is against the receiver¬ 
ship.—Clme V- Powell, 192 So 628, 
141 Pla. 119. 

& Ill.'—^McNulta V. Lockridge, 27 N 
E. 452, 137 lU. 270, 31 AzaS.R. 362 
51 <XJ. p 960 note 36. 
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vidual capacity, lie is personally liable for any 
injuries occurring in the operation of the road dur¬ 
ing such period and prior to his delivery of the 
property to the purchaser.® 

Actions against receivers. General rules apply 
to actions against receivers of railroads.^® In an 
action against a person as receiver of a railroad, 
his appointment must be proved but, where it is 
shown that he was receiver of the road, it will 
be presumed that he was discharging the duties 
imposed on him by that relation and was operat¬ 
ing the road,i® and the same statutory presumption 
of negligence will arise as in the case of the com¬ 
pany itself operating the road.^® If plaintiff fails 
to prove facts necessary to charge the receiver 
with liability, the court should direct a verdict in 
favor of the receiver.!^ In an action against a 
receiver, where he is liable only as receiver, the 
Juc^pnent should be entered against him in his ofl5- 
cial capacity and not personally-^® Under a federal 
statute dispensmg with the necessity of obtaining 
leave to sue a receiver appointed by a federal court, 
permission of the appointing court to sue a fed¬ 
eral receiver for a railroad company is not re- 
quired-l® 

Process and appearance. Statutory rules govern¬ 
ing the service of process apply in actions against 
receivers of railroads.^’*' In an action which was 
erroneously brought agamst the railroad company 
mstead of against the receivers of the company, 
service of process on a rmlroad agent who at the 
time the summons was served on him was actually 
an agent of the receivers does not constitute serv¬ 
ice on the receivers.^® Where an action is brought 


agamst a railroad company on a cause accruing 
before the appointment of a receiver, and seiwice 
IS made on a local agent of the receiver, the re¬ 
ceiver should appear and defend for the company 
In a mortgage foreclosure suit in a state court, 
service of process on the railroad company, or the 
appearance of attorneys for the company, is not 
service on, or an appearance for, the company’s 
federal court receivers \vho were not made parties 
to the suit.2® 

Garnishment. A receiver of a railroad, includ¬ 
ing a receiver appointed by a federal court, has 
been held not subject to garnishment with respect 
to wages due an employee except by leave of the 
court which appointed him.^^ 

§ 384. -Liability for Injuries Growing 

Out of Operation 

a. In general 

b. Failure to fence and erect cattle 

guards 

c. Fires 

<L Prior acts or omissions of company 
a. In General 

A receiver of a railroad eompany who rs operating 
the road and exercising its franchise is subject, in his 
offlclal capacity, to the same liability for injuries and 
damages caused by its operation as the railway connpany 
would be if It were operating the road. 

A receiver of a railroad company who is exer¬ 
cising the franchises of such company and oper¬ 
ating its road is subject, in bis official capacity, to 
the same rules of liability as the company would 
be if it were operating the road by virtue of the 


9, NT.—^Liarsezi v. XT S- Mortgagee, 
etc., Co., 9S N.T.S. 610, 104 App 
Biv. 76. 

10- Fla.—Cline v. Powell, 192 So. 
628, 141 Fla. 119. 

Mo—V Wabash Py. Co., 207 S. 

W. 78, 200 Mo App. 397. 

51 C.jr. p 961 note 40. 

Venue 

The receiver of a railroad resides 
in any cottnty through which the 
road runs and may be sued in the 
county where the cause of action 
originated and the corporation might 
have been sued.—^Ball v. Mabry, 18 S 
K 64, 91 Ca. 781. 

11. WVa—Hudfeina v. Bush. 71 a 
B 106. 69 WVa- 194, AnnCas. 
1913A 533 

51 0.x p 961 note 41. 

12. Ill,—^McNulta V. igjnsch, 24 N.BI 
631, 134 Ill. 46. 

13. Ga.—^Liamb v. Floyd, 96 SE. 
* '877, 148 Ga, 367, 1 ALR 1172 

61 C.X p 961 note 43. 


14. Ala.—Cochrane v. Fuller, 84 So 
400, 17 AIa.App. 230. 

51 ax p 961 note 44. 

15. lU—McNulta V. Bnsch, 24 N.B. 
631, 134 UL 46. 

61 C X p 961 note 45. 

16. Ga.—BaU v. Mabry, 18 S.E 64, 
91 Ga. 781. 

Scope of act 

The act of congress was intended 
to place such receivers of railroad 
companies on the same plane with 
the railroad companies, with respect 
to their liability to be sued for acts 
done while operating railroads—^Ed¬ 
dy V. Lafayette, IndT, 16 S.CL 1082» 
163 US. 466, 41 LJBId. 226—63 C.X p 
334 note 93 [a] (1). 

17. Minn —Kading v. Waters, 163 K 
W. 621. 187 Minn. 328 

Kethod prescribed for natural per¬ 
sons 

Statutory rules governing the 
method of service of process on nat¬ 
ural persons in state courts have 
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been held to apply to receivers of 
railroads appointed by federal 
courts.—Kading v. Waters, supra. 

Xn justice court 

In order to sustain summons m 
Justice court suit against receiver, 
it IS not necessary that receiver 
have office in district wherem suit 
IS brought or that such fact be al¬ 
leged in summons, but it is suffi¬ 
cient to allege that railroad company 
has office, on which service can be 
perfected, in such district.—Pidcodfe 
V. Gtrapling, 19 S B1.2d 178, 66 Ga. 
App. 692. 

18- Ill—^Fitzpatrick v. Pitcairn, 20 
N.E5 2d 280, 371 Ill. 203. 

19- U.S—^In re Seaboard Air Line 
R- Co., CCFIa., 166 P- 376. 

80u U S-—St. Louis-San Francisco 
Ry Co. V. McComacIi; D.C.Okl., 33 
F.Supp- 297. 

81. (Ja—^Bugg V. Consolidated Gro¬ 
cery Co., 118 S B 56, 166 Ga. 550. 
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same franchises,and he cannot claim exemption 
from liability m his official character on the ground 
that he is a public officer or officer of the court^S 
or the agent or trustee of persons not directly lia¬ 
ble 24 Thus, in his official character he is liable 
as a common carrier for injuries to passengers 
during his control of the road^B or for loss or de¬ 
lay of goods in transit,26 and generally for the 
negligence of his servants in the operation of the 
road^*^ 

Where a receiver of one road leases and operates 
another as receiver, he is in his official capacity 
liable for injuries due to the unsafe condition of 
the track of such road ,2S but a receiver of a com¬ 
pany which furnishes cars to another company un¬ 
der a traffic arrangement whereby the latter com¬ 
pany is to operate them is not liable for injuries re¬ 
sulting from such operation upon the tracks of the 
latter company 29 Since an action against the re¬ 
ceiver as such IS virtually a proceeding in rem af¬ 
fecting the fund or property in his hands by vir¬ 
tue of his office, as considered supra § 383, it fol¬ 
lows that, where one receiver resigns and another 
is appointed by the court, an action may be main¬ 
tained against the new receiver for a tort of the 
servants of his predecessor in the same receiver- 
ship.29 However, a federal receiver of a railroad 
formerly constituting part of a larger system, which 
larger system was formerly under receivership, is 
not liable to be sued in another court, without leave 
of the appointing court, for wrongful acts commit¬ 
ted in the operation of the road by receivers of the 
larger system 21 

Under statutes. Receivers, 22 including receivers 


appointed by a federal court,®® usually are subjeci 
in their official capacity to a liability imposed by 
statute for injuries caused by the negligent oper¬ 
ation of railroads or growing out of a failure to 
comply with statutes governing their operation and 
for injuries caused by the violation of statutes re¬ 
quiring railroads to maintain suitable drains and 
ditches to carry off surface water.® 4 

Liability for 'acts of lessee. Where a receiver 
of a lessor railroad adopts an outstanding lease 
made by it, he is liable for the tortious acts of 
the lessee committed after his appointment,®® and 
even if such a lease is not expressly adopted he will 
be liable after a reasonable time for making an 
election has passed.®® 

b. Pailnre to Fence and Erect Oattle Guards 

Rec&ivers operating railroads have been held subject 
to a statutory liability for injuries to animals resulting 
from a failure to fence the road. 

Under the statutes imposing liability on railroad 
companies for injury to animals due to failure to 
fence the road, receivers in control of, and oper¬ 
ating, railroads have been held liable for such in¬ 
juries,®*^ and they have been held liable to the dou¬ 
ble indemnity provisions of such statutes.®® Re¬ 
ceivers have likewise been held liable for a stat¬ 
utory penalty for failure to maintain cattle guards, 
recoverable by an owner or tenant of inclosed 
lands ®® 

c. Fires 

A receiver of a railroad Is liable as such for damages 
by Are caused by negligence in the operation of the road 
during the receivership 


22. Ala—Atlanta, etc, R Co v. Mc¬ 
Gill, 69 So. 874. 194 Ala. 186. 

51 O.J p 961 note 49 , 

23. Ohio—^Murphy v. Holbrook, 20 
Ohio St 137, 5 AmB. 633. 

Vt—^Blumenthal v. Braxnerd, 38 Vt. 
402, 91 AznI) 390 

24. Ohio—^Murphy v. Holbrook, 20 
Ohio St 137, 5 Azn R. 633 

25. N.T.—Klalven v. Pennsylvania 
R Co., 76 NY.S2d 396. 

51 C J p 961 note 62 
Liability of carrier erenerally see 
Carriers §§ 67 O*-?? 8. 

M. Mass—^Paise v. Smith, 99 Mass. 
395 

Vt—-Newell v Snuth, 49 Vt 266. 

17- Pla.—Cline v. Powell, 192 qo. 
628, 141 Fla. 119. 

J1 C J. p 961 note 54. 

Damages for personal Injuries 
?’la.—Cline v. Powell, supra, 

18- Te3:.r—Dillingham v. Crank, 27 S. 
W. 93. 87 Tex 104., 


89- La—^Thompson v. Dotterer, 29 
So 483, 105 La 37. 

sa Ill—McNulta V. Lockridge, 27 
N.B 452, 137 HI. 270, 11 Am S.R. 
362. 

51 C J. p 961 note 58. 

31- US—Jones v. Schlapbank, C.C 
Ga, 81 F 274 

88. Mo,—^Murphy y. St Louis-San 
Francisco R Co., 226 SW. 637, 205 
Mo App. 682 
51 C J p 961 note 60. 

After sale of property 

Liability of receiver of railroad for 
failure to perform statutory duty in 
operation of road does not terminate 
until final discharge, and hence he 
. may be I sued therefor after the sale 
of the road—^RifiCe y. Wabash Ry. 
Co. 207 SW. 78, 200 Mo.App 397, 

33- Fla—Cline y. Powell, 192 So. 
628, 141 Fla. 119. 

Mo —Snow V. Thompson, App., 178 S, 
W2d 796, 

Duty of federal receivers to operate 
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railroad according to laws of state 
m which located see supra § 382 a 

34i Mo.—Snow v, Thompson, App, 
178 SW2d 796—^Murphy v St 
Louis-San Francisco R Co, 226 S 
W 637, 206 Mo App 682—^Riffe v 
Wabash Ry Co., 207 S.W. 78, 200 
Mo.App 397 

35. Ga.—Atkinson v. Dismuke, 76 
SJS3 835. 11 Ga.App. 621. 

Liability of lessor road for acts of 
lessee generally see supra § 352. 

36. Ga.—Atkmson v. Dismuke, 76 
S.£). 835, 11 GaApp. 521. 

37. Tex.-—International, etc-, R- Go 
V. Bender, 26 S.W. 1047,- 87 Tex. 
99. 

51 C J p 962 note 67- 

Liability of company see infra 8 
385 b 

38. U,S—Central Trust Co. v Wa¬ 
bash, St. L. & P. R. Co, CCMo, 
26 F. 12, 

39. Miss.—^Memphis, etc, R Co v. 
Glover, 29 So. 89, 78 Miss 467 
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A receiver as such is liable for damages by fire 
caused by negligence in the operation of the road 
during the receivership,^® and this not^vithstand- 
ing a statute creating priorities, as far as funds 
come into his hands, does not take account of such 
a claim.‘^i Receivers are also subject to the statu¬ 
tory liability for fires, although the statute does 
not in terms apply to them ^2 

d. Prior Acts or Omissions of Company 

A receiver of a railroad is not liable for torts of the 
company committed before his appointment, even though 
he 15 given authority to defend suits against the rail¬ 
road. 

Although it has been held that such an action 
may be maintained where the permission of the 
court is first obtained,^3 ordinarily it is held that 
a receiver is not liable for a tort of the company 
committed before his appointment,notwithstand¬ 
ing he is given authont}' by the order appointing 
him to defend suits against the railroad^® or to in¬ 
tervene in pending suits and it is error to substi¬ 
tute a receiver after his appointment as defendant 
in a suit pending against the company on such 
prior cause of action.^*^ A receiver, however, may 
be liable for injuries occurnng after his appoint¬ 
ment from a previously existing defective condi¬ 
tion of the track or roadbed,^® it being his duty, 
on taking over the road, to use due care in inspect¬ 
ing it for the discovery of defects,and it has 
been held that it is no defense to such action that 
he had not been in possession for a sufficient length 
of time to repair the defect.50 

§ 385. - Liability of Company 

a. In general 

b. For failure to fence and injuries to 

ammals 

c. Where railroad leased 


a. In (xeneral 

A railroad company Ts not liable for the acts of a 
receiver, or his servants or agents, in the operation of 
the railroad, where the road is in the full possession and 
control of the receiver. 

Since, as discussed supra § 379, where a railroad 
has been duly placed by a court of competent ju¬ 
risdiction in the hands of a receiver who is m full 
possession and control of the road, the possession 
of the receiver is the possesion of the court and 
not that of the railroad company, and the receiver 
is not the agent or seiwant of the company, or 
his servants its servants, the company is not liable 
for the acts of the receiver,or for those of his 
servants or agents,52 in the operation of the road, 
and the railroad company should be protected from 
litigation. 53 

It cannot, however, properly be stated without 
qualification that a railroad company is not liable 
for the acts of a receiver of its road under any 
circumstances,5^ for the company will be liable 
if the receiver is not in exclusive possession and 
control but jointly with the company,®5 or where 
the company is permitted to retain the actual con¬ 
trol and management of the road, and the func¬ 
tions of the receiver are restricted to the receipt 
of the net earnings,5® or if the receiver was ap¬ 
pointed at the instance of the company for the 
purpose of putting its property temporarily beyond 
the reach of creditors, and enabling it to tide over 
financial difficulties-®'^ However, the fact that a 
company acquiesces in the action of a court of 
another state in the appointment of receivers for 
its lessee and permits them to operate its road does 
not deprive it of the right to show that at the time 
of the injury complained of its road was in the 
exclusive possession and control of the same re¬ 
ceivers under an appointment by a court of com- 


40- ITS—v Liafayette, Ind.T., 
16 S.Ct. 1082, 163 US. 456, 41 L. 
£d. 225 

Tex—^Peoples v. Yoakum, 25 S.W 
1001, 7 Tex Civ.App. 86. 

Liability of company for fires gren- 
erally see infra §S 484-546. 

41- Tex—^Peoples v. Yoakum, 25 S. 
W. 1001, 7 TexCivApp 86, dlstin- 
gulshinff Turner v. Cross, 18 SW. 
578, 83 Tex. 218. 16 LRA. 262 

51 O X p 962 note 73. 

42. Mass—Wall v. Platt, 48 NJBJ 
270, 169 Mass 398. 

61 CX p 962 note 76. 

43. Mo—Grant v. Omaha, etc, R. 
Co., 68 S.W. 91, 94 Mo.App. 312. 

44- Ark.—^Bush v Stephens, 197 S. 
W 1167, 131 Ark. 133, Ann Cas. 
1918E 269, LBA1918A IISL 
51 CJ*. P 962 note 77. 


Liability of railroad company see In¬ 
fra § 385 a. 

46. Ark—^Bush y. Stephens, supra. 

61 C.X p 962 note 78. 

46. N'T.—^Decker v, Gardner, 26 N 
B. 814, 124 NT. 834, 11 LR.A. 480 

47- N.T.—^Decker v. Grardner, supra. 

48. Kan—Sheat v. Lusk, 169 P. 407, 
98 Kan. 614, LRA.1916B 1021. 

51 C X p 962 note 81. 

49. Kan—Sheat v. Lusk, supra. 

60- Tex—^Bonner v, Mayfield, 18 S 
W. 306, 82 Tex. 234. 

61. N.T.—^Kalven r. Pennsylvania 
R Co., 76 N.T S 2d 396 

S C —Goxpiis OToris finoted In. Bchols 
V. Seaboard Air Line Ry. Co., 178 
SB. 139, 140, 174 S.C. 637. 

61 C X p 963 note 89. 
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52- NT—Kalven v. Pennsylvania 
R Co, 76 NTS 2d 396. 

S.C—Corpus Juris quoted In Bchols 
V Seaboard Air Line By. Co, 178 
SB 139, 140, 174 S.C. 537. 

51 C.X p 963 note 90. 

53. US —Guaranty Trust Co. of 
New York v Broadway & S A. B. 
Co, DC.N.T, 43 F.2d 130. 

54- Ohio —Stewart v. Baltimore, 
etc., ^ Co, 11 Ohio S- & C P 23:, 
8 Ohio N P 179 

55- US —^Washington, A. & G. R. 
Co V Brown, I> C., 17 Wall. 446, 21 
LBd 676 

56. US—^Pennsylvania R. Co. v. 
Jones, AppDC., 16 S.Ct. 136, 165 
U.S 383, 39 LBd. 176. 

67. Ohio.—Stewart v. Baltimore, 
etc, Rl Co, 11 Ohio S. & CJ?: 232, 
3 Ohio N P. 179* 
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petcnt jnnsdiction in its own state m an action 
against it An action may be maintained against 
a company for an injury sustained prior to the ap¬ 
pointment of a receiver, although at the time the 
suit IS brought the road is in the hands of the re¬ 
ceiver 

In case of a continuing injury from the operation 
of the road, the company is liable only for such 
damages as resulted from acts complained of prior 
to Its being placed m the hands of the receiver.®® 

Where appointment was void or collusive A 
railroad company is liable for the acts of a receiver 
whom it permits to take and operate its road un¬ 
der an appointment which is invalid for lack of 
junsdiction of the court,or where such appoint¬ 
ment was made through fraud or collusion on the 
part of the company,®^ whether or not the court had 
junsdiction,®* the receiver being regarded in either 
case as the agent of the company.®^ If in such 
case an action has been instituted against the re¬ 
ceiver alone, the company may by amendment be 
made a defendant.®® 

b. For Failure to Fence and Injuiies to Animals 

In some Jurisdictions it has been held under statutes 
imposing liability on railroad companies for injuries to 
animals due to a failure to fence the road that railroad 
companies whose roads are In the possession of, and 
being operated by, receivers are liable for such injuries. 

It has been held under some statutes imposing 
liability on railroad companies for injury to an¬ 
imals due to a failure to fence the road that a com¬ 
pany is liable for such injuries although its road 
at the time was in the possession of, and being op¬ 
erated by, a receiver,®® while under other statutes a 
contrary conclusion has been reached.®^ Where 


the company is held liable notwithstanding the re¬ 
ceivership, such action may be brought against the 
company in a state court although the receivership 
is a federal one.®® 

c. Where Itailroad Leased 

The lessor of a railroad operated by receivers of the 
lessee Is liable for wrongs and injuries caused by Its 
operation while in the possession and control of such 
receivers, in cases where the lessor company would be 
liable for the acts of rts lessee, but a lessee company is 
not liable for the acts of its own receiver while in the 
exclusive control and operation of the leased road 

The lessor of a railroad operated by receivers 
of the lessee has been held liable for wrongs and 
injuries caused by its operation while in the pos¬ 
session and control of such receivers, in cases where 
the lessor company would be liable for the acts of 
its lessee,®® at least where the control of the re¬ 
ceiver IS not exclusive,'^® although there is authority 
to support the contrary view where the control of 
the receivers is exclusive.^i Under the rule that a 
company in the hands of a receiver, who is in pos^- 
session and control of its road, is not hable for the 
acts of such receiver, as considered supra subdi¬ 
vision a of this section, it has been held that a 
lessee company is not liable for the acts of its own 
receiver while in the exclusive control and opera¬ 
tion of the leased road.'^* 

A railroad which operates the property of another 
railroad as agent for its receiver is liable for the 
negligent operation thereof by its own subagents or 
employees.*^® 

§ 386. Liability after Discharge of Receiver 

The liability of the receiver and of the railroad 
company after the discharge of the receiver for 


6a Tex.—Trinity, etc, R. Co. v 
Brown, Civ App , 46 S W 926 

59. Ala —Corpus JUxls dted la 
Parker v. Central of Georgia Ry 
Co, 170 So. 338, 337, 233 Ala 149. 

Ind—Ohio, etc., R. Co. v. Nickless, 
71 Ind 271. 

6a Tex.—St Louis, etc, R. Co v. 
Green, CnrApp., 133 SW. 829 

Nxusance ansingr from construction 
of road see supra § 190. 

61. Tex.—^Texas, etc., R. Co. v. Gay, 
26 S.W. 599, 86 Tex. 571, 26 LR.A. 
52. 

62. Tex.—^Texas, etc., R. Co v. Gay, 
30 S.W. 643, 88 Tex. 111. 

61 C J. p 963 note 1. 

63. Tex.—Texas, etc.. R. Co. v. Gay, 
26 «.W. 699, 86 Tex. 571, 26 LR. 
A 62 

64. Tex—^Texaa, etc., R Oo v. Gay, 
26 SW. 599. 86 Tex 671, 26 L,RA, 
52. 


I 65. Tex —Texas, etc, R Co v. Gay, 
I 30 S W 643, 88 Tex. 111. 

66. Kan —^Kansas Pac. R. Co. v. 

Wood, 24 Kan 619. 

61 C J. p 963 note 7. 

07. Iowa—Schurb v Omaha, etc, R. 

Co, 67 N.W 280. 98 Iowa 418. 

61 C J. p 963 note 8. 

68. Ind—Louisville, etc, R. Co. v. 
Cauble, 46 Ind. 277. 

61 C J p 963 note 9. 

69. SC—^Parr v. Spartanburg, etc, 
R. Co., 20 S B 1009, 43 S C. 197, 49 
Am SR. 826 

61 C.J. p 964 note XS. 

Liability of lessor m general see su¬ 
pra § 352. 

70- U.S—^Washington, A. & G. R 
Co V Brown, DC, 17 WalL 446, 21 
LBd. 675 

61C J. p 964 note 14- 
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71. U S —Chamberlain v New York, 
etc, R. Co., CCOhio, 71 F 636 

72- US —Chamberlain v New York, 
etc., R. Co., supra. 

73. Wis—McCaffrey v. Minneapolis, 
St. P & S S. M Ry. Co, 267 NW. 
326, 222 Wis. 311, modified on oth¬ 
er grounds 268 N.W. 872, 222 Wis. 
311 

Receiver not liable 
In an action against a railroad 
and the receiver of another road for 
injury resulting from negligence of 
an employee who was the employee 
solely of the first railroafi, in fur¬ 
therance of its performance of its 
contract with the receiver to operate 
for him the railway property used 
in conducting the receivership busi¬ 
ness, the complaint against the re¬ 
ceiver should be dismissed—^McCaf¬ 
frey V. Minneapolis, St; P. & S S M- 
By. Co, 268 NW. 872, 222 Wis. 311. 
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rfaims arising* during the receiverAip is considered 
infra sections 387-388. 

Examine Pocket Parts for later cases. 

§ 387. -Liability of Receiver 

After his final discharge by the court, a receiver 
of a railroad cannot be held liable for negligence m the 
operation of the road during the receivership unless he 
was personally at fault. 

After his final discharge hy the court, a receiv¬ 
er cannot be held liable for negligence in the op¬ 
eration of the road during the receivershipwhere 
he was not personally at fault ;75 and an action 
brought against him to enforce such an alleged 
liability will be discontinued or dismissed as to 
him.*^® A state statute providing that receivers 
may be sued after their discharge does not apply 
to a federal receiver.'^^ However, until finally dis¬ 
charged, the receiver as such is liable and may be 
sued,*^® notwithstanding he has turned over the 
possession of the property to the company or per¬ 
sons entitled thereto 

If discharged during pendency of action^ no judg¬ 
ment can be rendered against the receiver in his 
official capacity®^ unless otherwise provided by the 
decree or order of discharge®^ However, if a 
cause of action exists in favor of plaintiff, the 
action does not abate, as considered in Abatement 
and Revival § 110 e, but should be discontinued or 
dismissed as to the receiver and continued on the 
substitution of the proper party defendant,®^ and 
this procedure may be directed by the order dis¬ 
charging the receiver and directing a return of the 
property.83 in the case of federal receivers, how¬ 
ever, state statutes providing that pending ac¬ 
tions shall not abate or be discontinued as to a re¬ 
ceiver on his discharge are not applicable.®^ 

74. Mo.—Stusiff V. Dickinson, 2S5 S. 

W. 446, 290 Mo. 616. 

51 C J. P 964 note 19. 

75- Tex.—^Best, etc.. Cigar Co v. 

William Reese Co., Civ.App, 210 S. 

W. 317. 

Peirsonal liability of receiver gener¬ 
ally see supra } 383. 

75. U.S.—^Thompson v. 

Pac. R. Co., Wasli., 93 P. 384, 35 C. 

C.A. 367. 

N.Y—^Herring v. New Tork, etc., B. 

Co , 12 N.B 763, 106 N.T. 340. 

77, Tex.—Hovey v Weaver, CXv. 

App.. 175 iS W. 1089 

51 C.J. p 964 note 23. 

78. Mo.—Riffe v. Wabash R Co., 

207 S.W. 78, 200 MoApp. 897. 

51 aJ. p 964 note 24. 

78u Tex.—San Antonio, etc, R. Go. 


§ 388. — Liability of Company 

a. In general 

b. Where property returned without sale 

c. Where property sold 

d. Actions 

8. In General 

A railroad company ordinarily Is not liable after the 
discharge of a receiver of the road for any claims aris¬ 
ing against the receiver as such during the receivership. 

Since, when a receiver for a railroad has been 
duly appointed by a court of competent jurisdiction, 
the property is in the custody of the court, and the 
receiver is the agent of the court and not of the 
company, as considered supra § 379, the company 
ordinarily is not liable after the discharge of the 
receiver for any claims arising against the receiver 
as such during the receivership,®® whether in con¬ 
tract or in tort,®® although the receivership was 
only temporary and the property was returned to 
the company on its termination ®'^ Thus ordinarily 
the company is not bound by contracts of the re¬ 
ceiver,®® and it cannot enforce against a third 
person a contract made by such person with the 
receiver.®® However, a railroad company will be 
liable on a contract made by it, although at the time 
of the execution of the contract the road was xmder 
the control of a receiver duly appointed;®® and 
a judgment rendered, against the company while 
the road was in the hands of a receiver operates as 
a lien on its property, and, if kept alive, may be 
enforced against the property after the discharge 
of the receiver and its return to the company.®^ 

b. Where Property Returned without Sale 

Ordinarily a railroad company, after the termination 
of the receivership and the return of the property to 
it, Is not liable for injuries from the operation of the 
road by the receiver unless such liability was assumed by 

R CO., 141 NR 116, 246 Mass 
469. 

51 C.J. p 965 note 38. 

86- Ind-—Godfrey v. Ohio, etc, R 
Co., 18 NE 61, 116 Ind. 30. 

87- Maas —Graves v, Boston, etc, 
R Co., 141 N.R 116, 246 Mass 459 

88. Ohio—^Ellis V. Indianapolis, etc, 
R Co, 5 Ohio Dec., Reprint, 497, 6 
Am.LRec. 288. 

89. Ohio.—Consolidated Coal, etc, 
Co. V. Cincinnati, etc, R Co, 9 
Ohio Deo, Reprint, 15, 10 CincLD 
Bui. 42 

51 C.J. p 965 note 45. 

9a Tex.—Gulf, etc., R- Co. V. In¬ 
surance Co. of North America, Civ. 
App., 28 S W. 237. 

91. Ohio.—Mather v. Cincinnati H 
Tunnel Co., 8 Ohio Cir.Ct 284, 2 
Ohio Cir.Dec. 161. 


Northern 


V. Schmidt, CivA.pp., 18 S.W.2d 
237. 

51 C.J. p 964 note 25 

80- Ala—-McGhee v. Willis, S2 So. 
301, 134 Ala. 281. 

51 C.J P 964 note 26. 

81- D.C.—Cowen t. Merriman, 17 
AppD.C. 186. 

51 C J. p 964 note 28. 

82. Miss.—^Bond v. State, 9 So. 853, 
68 Miss. 648. 

51 CJr. p 964 note 80. 

83. N.H.—Watkins v Boston, etc., 
te Co, 127 A. 701, 81 N.H, 368 

61 C.J. ];> 864 not4 31. 

84. Tex.—Fordyce v. Du Bose, 26 S. 

W. 1050, 87 Tex. <78. 

51 C.J. p 964 note 34. 

85. Mw.—Graves v. Boston, etc-, I 
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It as a condition for the retam of the property, or was 
imposed by statute or the order restoring the property 
and discharging the receiver, or unless revenues collected 
by the receiver during his operation of the road have 
been diverted by placing them in betterments or are 
turned over to the company without a sale. 

Ordinarily a railroad company, after the termi¬ 
nation of the receivership and the return of its 
property to it, is not liable for injuries from the 
(^eration of the road 'by the receiver. However, 
the company is liable for such injuries, provided no 
rights of third persons have intervened,^^ where 
such liability was assumed by it as a condition for 
the return of the property,®^ or was created by 
valid conditions imposed by the order restonng 
the property and discharging the receiver,^5 or was 
imposed by statutes creating such liability,or 
where revenues collected by the receiver during his 
Iteration of the road have been diverted by him 
by placing them in betterments or are turned over 
to the company without a sale.^'^ 

The court in such cases has no power to make 
any order on returning the property limiting the 
habilily of the company to claims established by 
intervention in the suit in which the receiver was 
appomted,®8 or presented to, and approved by, the 
court makmg such order, or limiting the time 
within which such claims must be established,^ 
or to make any decree in a proceeding to which 
claimant was not a party which would deprive 
him of the right to seek his remedy in any court 
of competent jurisdiction,2 and within the time pre¬ 
scribed by law.2 The company is not liable in 
any case on any cause of action which could not 
have been enforced against the receiver had he 
remained in possession.^ 

c. Where Property Sold 

A railroad company which purchases and pays for 
Its railroad at a receiver's sale is not liable for claims 
against the receiver growing out of his operation of the 


road unless such ilabllfty was assumed by It as a con¬ 
dition of the ptirchase or was imposed by statute. 

Where a railroad company purchases at a re¬ 
ceiver’s sale, and pays for, property which it for¬ 
merly owned, although the purchase may include 
money on hand and current assets, it will not be lia¬ 
ble for a claim against the receiver growing out 
of his operation of the road,^ where such liability 
was not assumed by it as a condition of the pur¬ 
chase® or where the sale is not shown to have been 
collusive.'^ However, under a statute providing 
that a purchaser of the property and franchise 
of a railroad company shall take subject to all lia¬ 
bilities, a company which purchased a railroad in 
receivership has been held liable for damages to 
goods caused by the negligence of employees of 
the receiver.® 

d. Actions 

(1) In general 

(2) Pleading 

(3) Evidence 

(4) Trial, verdict, and Judgment 
(1) In General 

Actions against a railroad company after the dis¬ 
charge of a receiver of the road to recover claims that 
arose during the receivership need not be instituted in 
the court that appointed the receiver, and the receiver 
is not a necessary party to the action. 

Where the return of its property without sale 
imposes a liability on the company, the claim need 
not be adjusted in the court appointing the receiv¬ 
er, but an action may be brought in another court 
having jurisdiction.® The court which appointed 
the receiver has no right to require that the claim 
shall be established by interventicMi in the ongmal 
suit.i® The receiver is not a necessary party in 
such an action against the company after the re¬ 
ceivership has ibeen terminated and the receiver dis- 
charged.^^ 

etc., R. Co. V, Perkins, Civ.App., 
186 SW. 657. 

6. Tex —International, etc, R. Co 
V Perkins, supra. 

7- Tex.—Hicks v International, etc., 
R. Co., 62 Tex. 38 

8. Tex—Missouri, K & T Ry Co 
of Texas v. Gray, CivA^pp., 160 S 
W 434 

9- Mo.—Stuart v Bickinson, 238 S. 

W. 446, 290 Mo. 6X6. 

61 C J. p 967 note 67. 
la Tex.—^Texas, eta, R Co ▼. 
Johnson, 13 S.W. 468, 76 Tex. 421, 
18 AixuS-R. 60. 

61 C.J. p 967 note 69. 

11. Mo.—Stuart v Dickinson, 335 & 
W. 446, 290 Mo 516. 

51 aj. P 967 note 70. 


92. Tex.—Missouri-Ransas-Texas R. 
Co. V. King, CxvAPP.# 266 S.W. 
761. 

61 C.J. p 965 note 50. 

93. Miss —^Mobile, etc., R. Co. v. Da¬ 
vis. 62 Miss. 271., 

94. Ind.—Vandalia R. Co. v Keys, 
91 NB, 173, 46 IndJlpp. 353. 

51 C.J. p 965 note 51 

95. Okl—Chicago, etc, R- Co. v. 
Shahan, 234 P 751, 109 Okl 151. 

51 C J. p 965 note 62 

96. Tex.—^Pt. Worth, eta, R Co. v. 
Burleson, CivAlPP., 214 SW. 617. 

61 C J. p 965 note 49. 

97. Iowa.—Anderson v. Chicago, 
eta, R. Co., 176 K.W. 533, 189 Iowa 
789. 

61 C.J. p 965 note 53. 


98. Okl—Chicago, etc, R Co. v. 
Shahan, 234 P 751, 109 Okl 151. 

51 C.J. p 966 note 56. 

99. Mo —Stuart v. Dickinson, 235 
S.W. 446, 290 Mo 516. 

51 C J p 966 note 56 

1. Mo—^Talbert v Chicago, etc,, R 
Co, 284 S.W 499, 314 Mo. 352. 

51 C.J. p 966 note 57. 

2. Tex.—Texas, eta, R. Co. v. 
Watts, 18 S W 312* 

51 C.J. p 966 note 68. 

3. Texw—^Texas Paa R. Co. ▼, Grif¬ 
fin, 13 &.Wf 471, 76 Tex. 441. 

4. Tex.—Texas, eta, R. Co.- v. Col¬ 
lins, 19 SW. 865, 84 Tex. 121. 

51 CU. p 906 note 60. 

5. Tex.—^Hicks v. International, etc, 
R. Co, 62 Tex. 38—^International, 
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(2) Pleadinf 

In an action against a railroad company after the 
discharge of a receiver on a claim arising during the 
receivership, the petition must allege facts si^owing a 
liability on the part of the company. 

In an action against the company after the dis¬ 
charge of a receiver on a claim arising during 
the receivership, the general rule is that the peti¬ 
tion must allege facts showing a liability on the 
part of the company,^^ such as that it had assumed 
Lability for obligations of the receiver as a condi¬ 
tion of the return of its road to it,^^ or that lia¬ 
bility therefor was imposed by the order or de¬ 
cree directing return of the property,or that the 
receiver invested earnings in betterments or im- 
provements.i5 However, where it is provided by 
statute without qualification that the company, on 
the return of its property without sale, shall be lia¬ 
ble for all claims against the receiver, it is suffi¬ 
cient merely to allege the return of the road to the 
company without sale,but the discharge of the 
receiver should be alleged,^'^ and the petition should 
show that the receivership was not a federal one 

Charging liability of purchaser from receiver. 
Where it is attempted to hold a purchaser at a re¬ 
ceiver’s sale liable for causes of action arising dur¬ 
ing the receivership on the ground that by the terms 
of sale the purchaser assumed such liabilities, the 
terms of sale must be specifically set forth and 
where it attempted to hold a purchaser liable for 
an injury received while the road remained m the 
hands of the receiver after the sale and before the 
delivery, to the extent of betterments made by the 
receiver during that period, the petition must allege 
that the improvements were made and paid for 
out of earnings accruing after the sale 20 

Plea or answer. Where the company relies on 
the defense that the claims against it for the acts 
of a receiver are in excess of the value of the bet¬ 
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terments made by him, it should be specially 

pleadecL^i 

(3) Evidence 

In actions against a railroad company after the dls- 
charge of a receiver of the road to recover for claims 
arising during the receiversh>D, the rules relating to the 
burden of proof and the admissibility, weight, and suf. 
ficiency of the evidence in civil actnins generally apply. 

Where the cause of action arose daring the re¬ 
ceivership, the burden is on plaintiff to show the 
appointment and discharge of the receiver and 
that the road was returned to defendant without 
sale,22 and with permanent improvements made by 
the receiver from earnings accruing during the re¬ 
ceivership,23 or that liability for such acts was im¬ 
posed by the order of the court turning back the 
railroad24 or was assumed by defendant when it 
took back the properties.25 However, where plain¬ 
tiff shows that betterments were made by the re¬ 
ceiver, the presumption then is that they were made 
out of net earnings of the road, and the burden is 
on defendant to show the contrary. 2 3 

Admissibility^ weighty and sufficiency. General 
rules relating to the competency, relevancy, and 
matenality of evidence, and its weight and suffi¬ 
ciency, m other civil actions apply.27 

(4) Trial, Verdict, and Judgment 

The verdict and Judgment should be for or against 
the proper parties, and where a special verdfet is ren¬ 
dered It sbcNJld find on all the essential issues of the 
case. 

A special verdict in an action ag^ntst the com¬ 
pany on a cause of action arising during receiver¬ 
ship must find on every issue necessary to estab¬ 
lish the liability on the part of the company.23 
Where the action is brought against both the re¬ 
ceiver and the company, judgment may be entered 


12. Tex—Texas, etc, K. Co v. 
Adams, 14 SW. 666, 78 Tex. 372, 
22 AjxlS H 56. 

51 C.J p 267 note 71. 

la. Tex—^Texas, etc, R. Co. v. Um- 
berson, Civ.App, 283 S.W. 261. 

51 aJ p 967 note 72. 

14- Tex.—^Baccaratt v. Beaumont, 
etc.. R. Co., Civ.App., 286 S,W. 354 
—'Kansas City, etc, R, Co. v. Bus¬ 
sell, Giv.App. 184 S.W 299. 

15- Tex—Texas, etc., R Co. t 
A dams, 14 S.W. 666, 78 Tex. 372, 22 
Am.S R. 56—^Z>ayhofr v- Interna¬ 
tional, etc., R. Co., GiT.App, 26 S 
W. 617. 

16. Tex—^International, etc., R. Co. 
V. Cook, 41 S.W. 666, 16 Tex,Giv. 


App. 386—^Toakum v. Kroegrer, Civ, 
App , 27 S W 953 

17- Tex.—^Howe v. St. Clair, 27 So 
300, 8 Tex'Civ App 101 

18- Tex.—^Hovey v. Weaver, Civ. 
App. 175 S.W 1089. 

10- Tex.—Houston, etc., B. Co. v. 

Koms, Civ.App, 41 S.W. 708. 

20- Tex.—Ray v, DiUingrliam, Civ 
App., 41 S.W 188. 

51 C-I. p 967 note $0. 

21. Tex.—^Texas, etc., R. Oo. T. 
Bailey, 18 S.W. 481, 83 Tex. 19. 

22. Tex.-^Texas, etc., R. Co. v TTm- 
bevson, Clv.App., 238 S.W. 251. 

51 C.J. p 967 note tf» 

23. Tex.—Texan, etc., R. Co v. Huff¬ 
man, 18 S.W. 741. 88 Tex. 286. 

61 OJ. p 967 note 33. 
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24. Tex.—^Baccaratt ▼. Beaumont, 
etc., R. Co., Civ.App., 886 S.W. 864 

25. Tex—^Texas, etc., R. Co. v. TJln- 
berson, Civ.App, 238 S.W. 261— 
Baccaratt v Beaumont, etc., R 
Co., Civ App. 286 S.W. 854. 

23. Tex.—^Missouri, etc., R. Co. v 
Chilton, 27 S.W. 272, 7 Tex.Civ. 
App, 183—Texas, etc., R Co v. 
Barnhart, 23 S.W. 801, 24 SW 
331, 5 Tex.OivApp 601. 

27- T^ex.—St ,Louis, eta, R. Oa v. 

Brougrhton, Civ APP-, 212 S W 664. 
61 C.J. p 967 note 88. 

28. Tex.—Texas,, eta, R. Co. v. Wat¬ 
son. 36 aw, 290, 18 TaatClv.App, 
565. 
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a^^’ainst the company alone,but in the absence of 
a statute a judgment cannot be entered against a 
receiver after his discharge which will bind either 
the property or the railroad company.30 

In action agamst purchaser of the road of 
an insolvent railroad company for an injury re¬ 
ceived while the road was operated by the company, 
it was held that, the receiver being a party to the 
action and having funds in his hands belonging 
to the insolvent company, the judgment should be 
against the purchaser for the full amount of the 
claim subject to be credited with the sum which 
the receiver may pay^i In an action against the 
purchaser of a railroad and its prior receivers to 
enforce a liability of the receivers which the pur¬ 
chaser agreed to pay, the verdict of the jury need 
not mention the purchaser, since its liability flows 
as a matter of law from the establishment of the 
claim against the receivers.^^ 

§ 389. Foreign and Ancillary Receivers 

a. In general 

b. Ancillary receiver 

c. Actions against receiver 

a. In Greneral 

A court cannot extend its jurisdiction by the ap¬ 
pointment of a receiver, but ordinarily through comity 
the authority of a receiver appointed in one Jurisdiction 
Will be recognized in many ways by the courts of other 
Jurisdictions. 

A court cannot extend its jurisdiction by the ap¬ 
pointment of a receiver,83 and the authority of a 
receiver as such is limited by the territorial juris¬ 
diction of the court appointing him,84 and any rec¬ 
ognition accorded him beyond such limits rests en¬ 
tirely on comity.85 He can do no acts by virtue 
of his office in another state, and therein he stands 
as an individual personally liable for his acts.®8 


However, through comity the authority of a receiv¬ 
er appointed in one jurisdiction will be recognized 
in many ways by the courts of other jurisdictions®7 
whenever to do so would not be contrary to the 
laws or public policy of the latter jurisdictions or 
prejudicial to the rights of their citizens.®8 How¬ 
ever, such courts will not accord to a foreign re¬ 
ceiver rights or powers to which he would not be 
entitled in the junsdiction of his appointment.®® 

b. Ancillary Beceiver 

As a general rule, where a railroad extending through 
different states or jurisdictions is placed in the hands 
of a receiver, ancillary proceedings are instituted in the 
jurisdictions other than that in which the receiver was 
first appointed, which receiverships, through comity, are 
generally conducted harmoniously and with the same 
person appointed as receiver in the different jurisdic¬ 
tions. 

Where a railroad extending through different 
states or jurisdictions is placed in the hands of a 
receiver, ordinarily it is highly desirable that it 
should be operated under a single management 
and, while it has been held that in such cases a 
court of one jurisdiction may appoint a receiver 
for the entire line if it has jurisdiction of the per¬ 
son of the corporation, and may compel the com¬ 
pany to execute assignments of property situated 
in other jurisdictions to the receiver, as consid¬ 
ered supra § 378 a, the usual practice is to institute 
ancillary proceedings in the jurisdictions other than 
that in which the receiver was first appointed.4i 

Ancillary receiverships of railroads are generally 
conducted in harmony with the court having orig¬ 
inal jurisdiction of the primary receivership,4® and 
the courts of such jurisdictions, both through com¬ 
ity and in order to secure a harmonious and more 
profitable management, appoint the same person as' 
receiver.48 The court of initial proceeding and by 
which the receiver was first appointed is the court 


29. Tex—^Bonner v Blum, Civ.App., 
25 SW. 60. 

30. Tex—^Texas, etc, R Co y Wat¬ 
son, Civ App, 24 S.W 962 

31. NC—Howe v Harper, 37 S H 
605. 127 NC 356. 

32. Mo —^Riffe v Wabash R Co., 207 
SW 78, 200 Mo App 397 

33. US —^Atkins v. Wabash, St L 
& P R Co, CCIll, 29 F 161. 

34. U.S—^Dillon V Oregron, S L & 
U N R Co, CCMo, 66 P. 622— 
Atkins V Wabash, St. Ij. & P. R. 
Co, aaill, 2ft P. 161. 

Sale 

A railroad lying within fifth cir¬ 
cuit constituting a part of a railroad 
system suhiect to a primary receiv¬ 
ership lit fourth circuit could not be 
sold by virtue of a decree in fourth 


circuit, but would be sold under de¬ 
cree of proper district court in fifth 
circuit in which ancillary receiver¬ 
ship proceedings were Instituted — 
Badenhausen v. Glazebrook, CCA 
Pla, 148 P2d 450, certiorari denied 
66 set 42, 326 U.S. 733, 90 Lr.Ed. 
436 

35. Pa—^Bagby v. Atlantic, etc, R 
Co. 86 Pa 291. 

36. NY —'Kean v Smith, 80 N.Y 
458 

37. US—^Badenhausen v. Glaze- 
brook, CCA.Pla, 148 P.2d 450, cer¬ 
tiorari denied 66 SCt 42, 326 US 
733, 90 UPd 436 

51 C.J. p 968 note 98. 

38. Mo—^Robertson v. Staed, 36 S. 
W. 610, 135 Mo 135, 83 LRA. 209, 
58 Am SR 569 
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39. Pa—^Bagby v Atlantic, etc, R. 
Co, 86 Pa 291. 

40- Ga.—^Port Royal, etc, R Co. v. 
King, 19 S E 809, 93 Ga 63, 24 L. 
RA 730 

51 C J P 968 note 2 

41- US —Central Trust Co of New 
York V Wabash, St L. & P R. 
Co , C C Mo , 29 P 618 

51 C J p 968 note 4. 

42- U S —Badenhausen v. Glaze- 
brook, O C A Pla, 148 P 2d 450, cer¬ 
tiorari denied 66 SCt 42, 326 U.S. 
733. 90 LEd 436. 

43. U S —Corpus Jtols cited lu 
Badenhausen v Glazebrook, CCA. 
Pla, 148 P 2d 450, 451, certiorari 
denied 66 SOt 42, 326 US 733, 99 
LEd 436 

51 G J p 968 note 6. 
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of primary jurisdiction,^^ and should direct and 
control the receiver with respect to the operation and 
management of the pi'operty as a whole,and 
through comity the courts of ancillary jurisdiction 
should recognize and assist in carrying out its or¬ 
ders and directions.^® This rule does not involve 
a refusal of jurisdiction or surrender of judicial 
independence on the part of the courts of ancillary 
appointment;^^ but, on the contrary, the courts 
of one jurisdiction cannot, and should not if they 
had such power, delegate or surrender to the courts 
of another jurisdiction the powers which the law's 
of their own states and justice to their own citi¬ 
zens require that they should retain and exercise.^® 

The courts of ancillary appointment still have 
power with respect to the portion of the road or 
property within their territorial jurisdictions to 
make such independent orders aifectmg the opera¬ 
tion of that part of the road as the interests of 
the property may require or the nature of the pro¬ 
ceedings in both courts justify^® to hear and deter¬ 
mine claims®® and to pass on questions of rights of 
property in their jurisdictions,and, where they 
may properly afford relief, will not require their 
citizens to go into the courts of other junsdic- 
tions for the enforcement of their rights;®^ and 
comity requires that such acts and orders should be 
respected by the court of primary jurisdiction.®® 

Where all the accounts are being filed and set¬ 
tled and disbursements made under the direction 
of the court of primary jurisdiction, that coiurt is 
the proper forum m which to apply for the pay¬ 
ment of claims®^ unless the court of ancillary ju¬ 
risdiction may administer, and is independently ad¬ 
ministering, the property in its jurisdiction,®® in 
which event the claims should be presented there.®® 
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Appointments may be merely concurrent where 
; the same person is appointed receiver by different 
I courts, without one being primary and the other 
! ancillary, jurisdiction and control being alike in¬ 
voked and conceded by each of the tribunals, and 
each being competent to enforce the observance of 
obligations arising under its sanction.®^ 

Where original appointment void. If the action 
of the court of primary jurisdiction in appointing 
a receiver was without jurisdiction of the subject 
matter and void, ancillary bills for receiverships 
in other jurisdictions must also fall.®® 

a Actions against Beceiver 

As a general rule the receiver of a railroad is not 
answerable in a suit in any court other than in the one 
appointing him. 

Ordinarily the receiver of a railroad is not an¬ 
swerable in a suit in any court other than m the 
one appointing him,®® and may not be sued in an¬ 
other jurisdiction®® without leave of such court.®i 

Service of process. In an action against a re¬ 
ceiver appointed by a federal court for a foreign 
railroad corporation on a cause of action arising 
out of a transaction had with him, service of proc¬ 
ess on an agent of the receiver within the state has 
been held insufficient to confer jurisdiction.®® 
Where a railroad is not situated in and does no 
business in the state, except that an office is main¬ 
tained for the purpose of soliciting passenger and 
freight traflSc, a person employed as traffic repre¬ 
sentative is not an agent on whom service of proc¬ 
ess can be made within the meaning of a statute 
relating to service on receivers and trustees.®® 

Attachment against foreign receiver will be va- 


4A. U.S.—Dillon v. Oreg'on, S L. & 
U. N By. Co, C C.Or.. 66 F. 622. 

51 C.J. P 968 note 6. 

45. Conn.—Griiarantee Trust, etc., 
Co. V. PhiladelphiA, eta, B. Co., 38 
A. 792, 69 Conn 709, 38 DBA. 804 

51 C J. P 968 note 7. 

46- U S —Badenh&usen v. Glaze- 
brook, CCA Fla, 148 F 2d 450, cer¬ 
tiorari denied 66 SCt. 42, 326 U.S. 
733, 90 L Fd 436. 

51 C.J. P 968 note 8. 

47. U.S.—^Dillon V. Oregon, S. L. & 
U. N. B. Co, C C Or., 66 F. 622. 

48. U.S—Phinizy v Aurnsta & K. 
B Co, C.CS.C, 66 F 273. 

51 C J P 968 note 10. 

49 . Conn.—Guarantee Trust, etc, 
Oo. V Philadelphia, etc, B. Co, 38 
A. 792, 69 Conn. 709, 38 D.R.A. 804. 


SO- U S.—Ames v. Union Pac. B Co., 
CClSTeb., 60 F. 966. 

51. U S.—Chattanooga Terminal B. 
Co, V, Felton, C.C.Tenn,, 69 F 273. 

52. U S —Chattanooga Terminal B. 
Co V. Felton, supra — ^Ames v. Un¬ 
ion Pac. B. Co., C.CNeb, 60 F 966. 

53. U S —Ames v. Union Pac R Co, 
supra. 

Conn—Guarantee Trust, etc., Co v. 
Philadelphia, etc, R Co., 38 A- 792, 
69 Conn. 709. 38 L.R.A. 804. 

54. US—Clyde y. Richmond & D. 
B. Go, C.CSC, 66 F 539-^en- 
mngs V. Philadelphia & R R Co , 
aC.N J, 28 F. 569. 

55. US —^Equitable Trust Co. of 
New York v. Wabash R. Co., Mich., 
244 F. 66. 156 CC.A 494 

56. U.S.—^Equitable Trust Co of 
New York v. Wabash R. Co, supra. 
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57. N.Y—Matter of U. S. Rolling 
Stock Co., 55 How.Pr 286, 57 How. 
Pr. 16. 

68. U S —Gatch, Tennant & Co. v 
Mobile & O B Co. DC.Ala.. 69 
F.2d 217. 

69. Ga—De Graffenried v. Bruns¬ 
wick, etc, R Co, 57 Ga. 22. 

Fa.—^Anderson v Buffalo, etc., R. Co, 
2 Pa Co 402. 

60- U S —Barton v. Barbour, D C., 
104 US. 126, 26 LJEJdL 672. 

61. N.Y.—Carrey v. Spencer, 36 N. 
YS. 886. 

63. Minn —^BAding v. Waters, 163 N. 
W 621, 137 Minn. 328. 

63. m—Goldstein v. Pullman Co, 
26 NB2d 670, 304 IlLApp. 584. 
SoilleieiLcy of afOLdavl'ts 
Ill.—Goldstem v. Pullman Co., su¬ 
pra. 
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cated, since it would take the very property bein^ 
administered by another court.6^ 

In garnishment proceedings^ the fact that a re¬ 
ceiver IS a nonresident is immaterial where he is 
operating a road within the jurisdiction of the court 
issuing the garnishee process and where the sum 
due to the judgment debtor is payable,65 tmless the 


[ effect of the judgment would be to disturb the pos¬ 
session of the property or some specific fund placed 
in the hands of the receiver by the appointing court, 
and where such property or fund was claimed by 
different creditors and claimants, 6® or where the 
receiver was appomted, not to continue the busi¬ 
ness, but merely to sell the property and apply the 
proceeds under order of the court.®^ 


Xn. OPERATIOIT AND EEGULATION THERKOP IN GENERAL 


A. DUTY TO OPERATE AND FURNISH FACILITIES 


§ 390. In General 

A railroad retaining Its franchise must operate Its 
lines so as adequately to meet all reasonable public re¬ 
quirements, in the manner and for the purposes con¬ 
templated by Its charter, and it is under a duty to fur¬ 
nish all equipment and facilities essential to such opera¬ 
tion. 

As a general rule, a railroad retaining its fran¬ 
chise must operate its lines,®® so as adequately to 
meet all reasonable public requirements,®® in the 
manner and for the purposes contemplated by its 
charter,'^® and impartially without discrimmation for 
or against persons demanding similar services.^"*- 
So it is the duty of a railroad to serve on reasonable 
terms all those who desire the service it renders,^^ 


and it may not choose to serve only those portions of 
the territory which it finds most profitable, leaving 
the remainder to get along without the service which 
it alone can give.*^® 

The duty of operation exists apart from statute,*^^ 
and arises from acceptance of the franchises, rights, 
and privileges granted by the state.*^® However, in 
the absence of contract, charter, constitution or 
statute providing otherwise, the duty of a railroad 
company as to operating its road is no greater than 
the public interests demand and justify,*^® and it is 
not obliged to waste materials and money on a 
service which serves no useful purpose.'^A car- 


JSr.Y, —Killmer v. Hobart, S 

AbbNCas 426, 58 HowPr. 452. 

65. Colo —^Phelan v. Ganebin, 5 
Colo. 14. 

61 C.J. P 969 note 26. 

66. Colo —^Pbelan v. Ganebin, su¬ 
pra. 

67. Colo.—Phelan v. Ganebin, su¬ 
pra 

68. Ill.—Gardner v. Commerce Com¬ 
mission. 79 Nm2d 71, 400 Ill 123. 

NJ" —O’Connor v. Board of Public 
Utility Com’rs. 29 A 2d 390, 129 
N.J.Law 263. 

N.C.—Sinclair v. Moore Cent. R Co., 
45 SR2d 555, 228 N.C 389. 

Tenn—^Nashville, C & St. L Ry. v. 
Hannah, 27 S.W.2d 1089, 160 Tenn. 
586, 70 A.L..R. 837. 

51 C.J. p 969 note 33. 

Befusal of permit to abandon 
Duty of owners to operate railroad 
would remain on interstate com¬ 
merce commission refusing: applica¬ 
tion for a certLftcate of public con- 
yemence and necessity permitting 
abandonment—Gross v. Missouri & 
^ Ry. Co., D.CLArk, 74 P.Supp, 242. 

69. Fla.—Xioz^s ^rnrls dted In State 
V. Georgia! Southern & P. Ry. Co., 
190 So. 527, 532, 189 Fla 115. 

51 C.J. p 969 note 34. 

Bezvioe eonrnmnsnrate with needs 
Where a railroad has a franchise 
from the state to engage in general 
railroad business within the state, it 


is a ‘‘common carrier** and owes to 
communities through which it oper¬ 
ates its line a duty to furnish serv¬ 
ice commensurate with needs of com¬ 
munities—^Lowden v. State, 78 P.2d 
1069, 182 OkL 649 
Predominant interests 

The interests of the public and the 
duty of a carrier by rail to continue 
to provide transportation have pre¬ 
cedence over the interests of credi¬ 
tors, lessors, bondholders, and stock¬ 
holders, and the right of the public 
IS preferred to the property rights of 
aU other persons —'Farmers Grain 
Co. V Toledo. F. & W. R. R., D.aili. 
66 FSupp. 845. Reversed on other 
grounds, OC.A., 168 F.2d 109, vacat¬ 
ed on other grounds 68 S Ct. 53, two 
cases, 332 U.S. 743, 92 LFd. 335. 
‘‘Convenience’* and “necessity” 
Anything which tends to cripple 
seriously or destroy an established 
system of tremsportation that is 
necessary to a community is not a 
“cohvenience** and “necessity** for 
the public.—^Application of Chicago, 
B. d; a R Co., 295 N.W. 389, 138 
Neb. 767 

70. Fla—State v. Atlantic Coast 
Line R. Co, 44 So 218, 53 Fla. 650, 
13 LRA.,NS., 820. 

61 C J. p 969 note 35. 

71- Vt,—^Royalton v. Central Ver¬ 
mont R. Co., 188 A. 782, 100 Vt 
443 

51 C jr. p 969 note 36. 
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72. US.—Southern Ry. Co. v. South 
Carolina Public Service Commis¬ 
sion, D C.S C, 31 F.Supp. 707, 

S.C.—^Darby v Southern Ry Co., 10 
S F 2d 466, 194 S C 421. 

Individual communities 

Railroad enjoying right to emi¬ 
nent domaan owes duty of service 
to each community through which 
railroad passes—^New York Cent. R 
Co V. Public Service Commission, 
7 N.E.2d 967, 212 Ind. 329. 

73. U S —Southern Ry. Co, v. South 
Carolina Public Service Commis¬ 
sion, D.CS.C, 31 P.Supp. 707. 

74. Or.—Southern Pac Co. v. State 
R. Commission, 119 P. 727, 60 Or. 
400. 

61 C.J p 970 note 37. 

76. Neb —^Application of Chicago, 
B & Q R, Co., 41 N.W.2d 166. 152 
Neb 367. 

61 C J. p 970 note 38. 

Public highway 

When operation by railroad is pui^- 
suant to lawful authority, railroad 
is treated as a public highway and 
proprietors as public servants,^—^Mc^ 
Clung V Louisville & N. R. Co., Ala., 
51 So.2d 871. 

70- ,U.S.—Jack V. Williams, C.C S C, 
113 F, 828, afUrmed 145 F 281, 76 
C.O.A 166. 

51 C.J. p 970 notes 89, 40. 

77. N.J —O'Connor y Board of Pub¬ 
lic UtUxty Com’rs, 24 A.2d 411, 128 
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rier's operation under a charter authorizing the con¬ 
struction of lines through a particular district has 
been held to create no implied agreement by the 
carrier to serve the district’^® Ordinarily, no one 
has the right to interfere with the operation of rail¬ 
road trains on schedule while engaged m the per¬ 
formance of their functions as common carriers of 
freight and passengers,*^ 9 

In connection with the operation of its lines, a 
railroad is imder a duty to furnish all equipment and 
facilities essential to performance of its duties.so 
Unless otherwise provided by statute, it need not, 
however, furnish facilities convenient to the public 
but not essential to transportation.^^ The term 
‘^adequate or reasonable facilities” with respect to 
the service required to be rendered by railroads calls 
for such facilities as may be fairly demanded with 
regard to the size of the place served, the extent of 
the demand for transportation, the cost of furnishing 
additional accommodations, and to all other facts 
which would have a bearing on the questions of 
convenience and cost;®^ the term does not mean 
that the same facilities must be provided at every 
point, regardless of public patronage or the in- 


I adental cost of the facilities,*3 and the circumstances 
j of the business of a railroad in each particular com¬ 
munity govern the nature of the service and fa¬ 
cilities required to be furnished by the railroad. 

A railroad is under no duty to provide facilities for 
‘ possible future business which may never mate- 

I rialize.^5 

The duties of a railroad with respect to ser\dce 
and facilities have been classified as absolute and 
for additional convenience only, and it has been 
held vrilh respect to such classification that in the 
performance of an absolute duty, the question of ex¬ 
pense is not to be considered, but that where the 
duty sought to be enforced is one of additional con¬ 
venience rather than necessity, the question of ex¬ 
pense to the company and relative benefit to the 
public is the deciding factor and may not be dis¬ 
regarded.* 3 It has been held, however, that while 
the division of duties into these two classes is useful 
in analyzing a given situation, it does not have any 
controllmg significance,* 7 and that it is subordinate 
to the rule that the railroad must furnish facilities 
and services which are adequate and reasonable.** 


N.JXaw 35, reversed on other 
grrounds 29 A.2d 390, 129 ITJ.Liaw 
263. 

Duty to reduce expenses 

In view of curtailment of business 
previously done by railroad compa¬ 
nies, and in view of large amount of 
railroad mileage in bankruptcy, rail¬ 
road companies are not only justi¬ 
fied in reducing their expenses, where 
it is practicable to do so with rea¬ 
sonable regard to elHciency and with¬ 
out impairment of their absolute ob¬ 
ligations, but it IS their duty to do 
so in the public interest—Southern 
By Co, V Public Service Commis¬ 
sion, 10 S.B2d 769, 195 S.a 247. 

78. U.S.—^Interstate Commerce Com¬ 
mission V- Oregon-Washington R. 
& Nav. Co, Or, 53 S.Ct 266, 288 
TJS 14, 77 XEd. 588. 

79. Mich —Northern Assur. Co. v. 
New York Cent R. Co., 260 N.W. 
763, 271 Mich. 569. 

80. 1J.S.—Southern Ry Co. r. South 
Carolina Public Service Commis¬ 
sion, DC SC., 31 F.Supp. 707. 

Fla—Corpus Juris died in State v. 
Georgia Southern & F. Ry. Co., 
190 So. 627, 532, 139 Fla. 115. 

Okl—^Lowden v. State, 113 P.2d 991, 
189 Okl 76 

S.C.—Southern Ry. Co. v. Public 
Service Commission, 10 S.E.2d 769, 
196 S.C. 247. 

61 C.J. p 970 note 41. 

81. Okl. Atchison, etc., R. Co. ▼. 


State, 100 P 16, 23 Okl. 231, 18 
AnnOas. 102. 

51C J p 970 note 43. 

SSL Mich—Chicago & N W. Ry Co. 
V. Michigan Public Service Com¬ 
mission, 46 N.W.2d 520, 329 Mich 
432. 

Okl—^IVIissouri-Kansas-Texas R. Co 
V State, 119 P2d 836, 189 Okl 686 
—^Lowden v State, 113 P 2d 991, 
189 Okl. 76—Kum v. State, 53 P 
2d 841, 175 Okl 379 
SC—Southern Ry. Co. v. Public 
Service Commission, 10 S B 2d 769, 
195 S,C 247 

51 C J. p 1018 note 54 [a]. 

mghts of railroad and the public 
must be considered in determining in 
any particular case what constitutes 
^'adequate, efficient, Just and reason¬ 
able service*’, since a particular serv¬ 
ice by a railroad may be reasonable 
in a small noncommercial community 
which would be wholly inadequate 
and inefficient in a commercial or 
manufacturing community.—Applica¬ 
tion of Uzuon P€U5. R. Co., 142 P 2d 
575, 65 Idaho 221. 

Sind of transportation service 
Adequacy of rail service transpor¬ 
tation facilities for one kind of 
transportation service may not be 
same when applied to different serv¬ 
ice.—Atchison, T. & S. P. Ry Co. v. 
Public Service Commission of Ean- 
Bi|U9. 288 P. 755, ISO Kan. 777. 

83. S.C.—Southern Ry. Co. v* Pub- 
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lie Sex^ce Commission, 10 SB 2d 
769, 196 SC 247. 

84. Okl—^Lowden v. State, 78 P.2d 
1059, 182 Okl. 549. 

Other statement of rule 
A railroad's facilities must be com¬ 
mensurate with the business done 
and the progress of the community 
—State ex rel. Taylor v. Union Pac. 

R. Co., 89 P.2d 1005, 60 Idaho 185. 

85- HI —^People V. Illinois Central 
B. Co., 89 NE 744, 241 Ill. 471, 

61 C J, p 970 note 44. 

85, US —Atlantic Coast Dine R. Co 
V. Public Service Commission of 
S. C. DCS a. 77 PSupp 675. 

Neb—^Application of Thomson, 8 N. 

W2d 652, 143 Neb. 62. 

Okl —St. liOuis-San Francisco Ry. 
Co V. State, 166 P.2d 718. 195 Okl. 
41—^Atchison, T. & S. P. Ry. Co. v. 
State, 119 P.2d 840. 190 Okl. 18— 
Missoun-EIansas-Texas R. Co. v. 
State, 119 P2d 836, 189 Okl. 685— 
Dowden v State, 118 P 2d 238, 189 
Okl. 491—^Atchison, T. & S. P R 
Co. V, State, 118 P.2d 202. 189 Okl 
485—Lowden v. State, 100 P 2d 
890, 186 Okl. 654—Kurn v State. 
66 P2d 62, 179 Okl. 440—Kurn v. 
State, 62 P.2d 841, 176 Okl. 379. 

S. C—Southern Ry. Co. v. Public 
Service Commission, 10 S.E.2d 769, 
196 S.C. 247. 

87- Okl.—Lowden v. State. 113 P.2d 
991, 189 Okl 76. 

88. Okl.— ^Xiowden v. State, supra. 
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§ 391. Relief from Performance of Duty 

A railroad is not relieved from its paramount duty to 
furnish facilities essential to transportation by the fact 
that performance will involve pecuniary loss^ and a rail¬ 
road cannot by contract relieve itself of its public duty 
to operate. 

A railroad is not relieved from its paramount duty 
to furnish facilities essential to transportation by 
the fact that performance wiil involve pecuniary 
loss.®^ So, if a railroad is solvent and prosperous, 
it cannot escape performance of its duty of fur¬ 
nishing transportation over one portion of its road 
by showing that such portion does not pay, when all 
parts of the system are so interwoven that an ac¬ 
curate ascertainment of the profits of any one portion 
of the road is impracticable, It has been held, 
however, that a railroad company has the duty to 
seek, and regulatory agencies have the duty to 
permit, elimination of those services and facilities 
which are no longer needed or used by the public 
to any substantial extent.^^ While a railroad can¬ 
not be forced to operate in the face of unlawful 
conduct and acts of violence on the part of striking 
employees, especially where such conduct approaches 
the magnitude of civil war,^^ it may be compelled to 
resume its duties as a common carrier of freight 
and passengers which it has virtually suspended ow¬ 
ing to a controversy with its employees as to the 
rate of wages where no sufficient excuse is shown 
for not providing other employees sufficient to do 
the work.93 

A railroad cannot by contract relieve itself of its 
public duty to operate.^^ 


§ 392. Abandonment or Discontinuance 

a. As to whole road 

b. As to part of road 

c. Consent of state 

d Proceedings to discontinue operation 
a. As to Whole Boad 

A railroad intending to give up its franchise may, 
in the absence of a contract or statute providing other¬ 
wise, abandon operation of its entire road if it can be 
operated only at a loss and there i$ no reasonable pros¬ 
pect of future profitable operation. 

While under a statute which is merely permissive 
a railroad company cannot be compelled to con¬ 
struct its railroad, as discussed supra § 121, a rail¬ 
road intending to give up its franchise may, in the 
absence of a controlling contract or statute provid¬ 
ing otherwise,9 5 abandon operation of its entire road 
if It can be operated only at a loss and there is no 
reasonable prospect of future profitable operation,^® 
To deny the road the right of abandonment under 
such circumstances would be to deprive it of its 
property without due process of law in violation of 
constitutional provisions.^^ The rule that a railroad 
continuing to exercise its charter privileges must 
provide reasonably safe, and adequate facilities even 
if this involves pecuniary loss, as discussed supra § 
391, does not militate against the principle that the 
company may abandon its road entirely.®8 The fact 
that striking employees were unlawfully interfering 
with the operation of a railroad, and that connecting 
lines had unlawfully refused to interchange traffic 
with the railroad, has been held not to show that the 
railroad had been abandoned ®® 


89. Fla—state v Georgia Southern 
& P. Ry Co, 190 So. 527. 189 Fla 
115. 123 ALR. 914 
61 C.J. p 971 note 47 
Loss as justifying abandonment of 
all or part of road see infra 5 392 
Expense as factor for consideration 
in reguiring performance of abso¬ 
lute duty or for additional con¬ 
venience only see supra § 390. 

80. Idaho —^In re Application of 
Union Pac. R Co i.o Abandon Cer¬ 
tain Train Service Between Cache 
Junction, Utah, and Preston, Ida¬ 
ho. and Between Ogden, Utah, and 
Malad, Idaho, 134 P2d 1073, 64 
Idaho 597. 

91. Neb-—Application of Chicago, B 
& Q. R. Co, 41 N,W2d 157, 162 
Neb. 362, 

98. U.S.—^Farmers Grain Co v. To¬ 
ledo, P & W. R. R., C aAIU., 158 
(P 2d 109, vacated on other grrounds 
Brotherhood pf Locomotive Pijpe- 
men & Enginemen Local Lodge No. 
926 V Toledo, P & W. R R Co. 
68 S Ct. 61, 332 748, 92 L.Bd. 


335, and Farmers Grain Co v. 
Brotherhood of Locomotive Fire¬ 
men & Enginemen Local Lodge No 
926. 68 set 63, 332 U.S. 748. 92 
LEd. 335. 

93. N X —^People v. New Tork Cent,, 
etc, R. Co, 28 Hun 643, 3 N Y Civ. 
Proc. 11, 63 How.Pr. 291. 

94. Ga—^Heam v. Central of Geor¬ 
gia R. Co.. 96 S.E. 368. 22 GaApp. 
1 . 

61 C J p 971 note 49. 

95. Ohio—^Fort Loraine v. Cress, 21 
Ohio NP,NS, 81. 

51 C J p 971 note 63 

96- Minn—^Minneapolis & St. P. S 
R. Co. V. Village of Birchwood, 244 
NW 67. 186 Minn. 663, 

61 C J p 971 note 64.. 

Abandonment of 
Location see supra 6 67. 

Stations see supra S 68. 

No implied obllgatloxi 
The fact that others made Im¬ 
provements along railroad in expec- I 
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tation of Its continued operation does 

not burden railroad with implied ob¬ 
ligation to operate. 

U.S—^Brownwood North, etc., R. Co. 
V Texas R. Commission, D-C.Tex., 
16 P 2d 297. 

Mont —^Briggs v Great Northern Ry 
Co., 16 P.2d 840, 93 Mont 463. 

97. U.S.—Texas R. Commission v 
Eastern Texas R Co, Tex, 44 S 
Ct 247, 264 U.S 79, 68 LEd 569. 

61 C J. p 971 note 56. 

98. U.S.—Texas R. Commission v. 
Eastern Texas R Co, supra. 

6l C.J. p 971 note 68. 

99. U.S—^Farmers Grain Co. v. To¬ 
ledo, P. & W. B. R., aC.A.IU., 168 
P.2d 109, vacated on other grounds 
Brotherhood of Locomotive Fire¬ 
men & Enginemen Local Lodge No 
926 V Toledo, P & W R. R. Co, 68 
set 63, 832 U.S 748, 92 LEd 335, 
and Farmers Grain Co v Brother¬ 
hood of Locomotive Firemen & En¬ 
ginemen Local Lodge No 926, 68 
S.Ct 63, 332 U.S. 748, 92 L.Ed. 836. 
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Contract, No contract to continue o^ration of a 
road at a loss will be implied from acceptance of a 
charter^ or permission to exercise the power of 
eminent domain.^ 

Subsequent statute. The right of abandonment 
has been held not impaired by subsequent legisla- 
tion.3 

b. As to Part of Eoad 

Where the road as a whole Is profitable, the company 
may be obligated to operate the whole, including an un¬ 
profitable portion If bound to do so by charter or statu¬ 
tory provisions or under the terms of a land grant; but 
in the absence of such positive duty, whether it will be 
obligated to continue the operation of an unprofitable 
portion depends on the circumstances of the particular 
case. 

Where the road as a whole is profitable, the com¬ 
pany may be obligated to operate the whole, includ¬ 
ing an unprofitable portion if bound to do so by 
charter^ or statutory^ provisions or under the terms 
of a land grant.® In the absence of such positive 
dut 3 % however, whether it will be obligated to con¬ 
tinue the operation of an unprofitable portion de¬ 
pends on the circumstances of the case;*^ thus, 
where public requirements demand continued opera¬ 
tion of an unprofitable Ime, the road may be under a 
duty to operate despite a loss sustained as to such 
line;® but, on the other hand, where the loss to the 
road outweighs any public benefit, there is no duty 
to continue operation of an unprofitable portion,® 
as where there is a duplication of facilities,^® or 
where continued operation of the unprofitable por¬ 
tion would be at a loss so great as to endanger the 
financial welfare of the whole.H 


In the absence of a contract between a property 
owTier and the railroad, or a statute forbidding the 
removal of a line of the railroad, there is no right 
in any such property owner in an area served by the 
line of the railroad to require its continued mainte¬ 
nance and operation Moreover, it has been held 
that a person contracting with a railroad must con¬ 
template that when public necessity and convenience 
require abandonment of a particular part of its 
line, the railroad may not be bound by a provision of 
the contract to operate that line in perpetuity 

Resumption of service, A railroad is under no 
duty to resume operation of an abandoned line w'here 
the expense to the road is disproportionate to the 
prospective public benefit^^ or where it has been 
abandoned for so long a time that the right to op¬ 
erate it has been lost.^® 

c. OoBsent of State 

While a railroad may not be permitted to abandon 
operation of a portion of its road without consent of the 
state, a railroad whose whole line is operated at a loss 
has the right, in the absence of statutory, or charter, 
or contractual provision to the contrary, to stop opera¬ 
tions without consent by the state. 

While a railroad may not be permitted to abandon 
operation of a portion of its road without consent of 
the state,a railroad whose whole line is operated 
at a loss has the right, in the absence of statutory 
or charter or contractual provision to the contrary, 
to stop operations without consent of the state.^^ 

Under statutes permitting abandonment on ex^ 
press authorization, the railroad cannot abandon 
a line in the absence of the prescribed authonza- 


1. U.S —Teicas R. Commission v. 
Eastern Texas It Co., Tex , 44 S CL 
247, 264 U-Sw 79. 85. 68 LEJd 569. 

61 C.J. p 971 note 59 
a. us—Bullock V. Florida, Fla, 41 
S.Ct. 193, 254 U.S. 513, 520, 65 U. 
Bd. 380 

51 C J. p 972 note 60. 

8. U.S.—^Pittsburffh, etc.. Coal Co. v. 
Delaware, etc., R. Co^ D.C.K.Y., 289 
F. 133. 

51 C.J p 973 note 62. 

4. Ark.—State R. Commission v. Sa¬ 
line River R. Co., 177 SW. 896. 119 
Ark. 239, 243. 

51 C J. P 972 note 63. 

5. Mass.—^Brownell v. Old Colony 
R. Co.. 41 N.E. 107. 164 Mass 29, 
49 AmS.R. 442, 29 JURJL 169 

61 a J. p 972 note 64. 

a. Neb.—State v. Sioux City, eta„ R. 

Co„ 7 Neb. 357- 
51 CLJ. P 972 note 65. 

7. U.S.—State ▼. Old Colony Trust 


Co.. Iowa, 215 F. 307. 131 C.CLA. 
681, L.R A 1915A 549 
61 C.J. p 972 notes 67-71. 

8. Colo—Colorado, etc. R. Co v. 
State R Commission, 129 P. 606, 
54 Colo 64. 

51 C J. p 972 note 67. 

Corpus Juris lias been dted In a 
case involving an obligation to con¬ 
tinue operation of particular tram 
service furnished at a loss—^Alaba¬ 
ma PubliQ Service Commission v. 
Atlantic Coast Line R. Co. 45 So 2d 
449, 450, 253 Ala. 559. 

9)i Miss—^Yazoo & M. V, R. Co. v. 
Missisdppi R Commission, 146 So. 
430, 166 Miss 359. 

51 C J. p 972 note 68. 

la Wash.—^Day v. Tacoma R., etc, 
Co., 141 P. 347, 80 Wash. 161, L.R. 
A.1915B 647. 

61,C.J. p 972 note 70. 

11a U.S.—State V. Old Colony Trust 
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Co, Iowa, 216 F 307, 131 CCA- 
681, LR A.1915A 649. 

61 C J. p 972 note 71. 

12. Neb.—Scully v. Central Nebras¬ 
ka Public Power & Irrigation Dist, 
9 N W 2d 207, 143 Neb. 184 

13. Ky.—^Meacham v. Louisville & 
N R. Co, 169 SW.2d 830, 293 Ky. 
642. 

14. Miss —State v Leland South¬ 
western R. Co., 91 So 7, 128 Miss 
312. 

51 C.J. p 973 note 73. 

15- Cal —Atchison, etc, R. Co. v. 
State R. Commission, 160 P. 828, 
178 Cal 677, 2 AL.R. 976. 

51 C J. p 973 note 74. 

16. Ky.—^Kentucky Southern R Co. 
V. Hatchett, 192 S W. 694, 174 Ky. 
463, LJELA.1917D 1106. 

61 CJr. p 973 note 76. 

17. US—^Bullock V. Florida, Fla., 
41 S Ct. 193, 254 U.S. 618, 65 L.£d. 
880. 

51 C.J. P 978 note 78. 
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tion,i® which will not be implied from a certificate 
authorizing an extension duplicating service.^® 

Destruction. Railroads cannot be destroyed with¬ 
out the consent of the state.2<J 

d. Proceedings to Discontiiiue Operation 

Boards or commissions sometimes have jurisdiction 
to allow a railroad company to abandon, or to prevent ft 
from abandoning its road or a portion thereof, but the 
enforcement of their orders by the court will depend on 
whether they are equitable and just. 

In some jurisdictions boards or commissions have 
junsdiction to allow a railroad company to aban- 
don,2^ or to prevent it from abandonmg,22 its road 
or a portion thereof, but the enforcement of their 
orders by the court will depend on whether under 
the circumstances they are equitable and just.23 In 
determining whether a company should be permitted 
to abandon a portion of its road, the commission 
should consider the ability of the road from its 
earnings to meet operating expenses.^^ Under some 
provisions, the commission may authorize abandon¬ 


ment of a line only when it is shown that the aban¬ 
donment will not result m substantial injury to the 
public, and it is without power to act so-lely on the 
ground that the line proposed to be abandoned can 
be operated only at a loss.^® 

Necessary parties to a proceeding for discontinu¬ 
ance or abandonment of a railroad include the prop¬ 
er representatives of the public interest, 2 ® and the 
railroad ^7 Railroad patrons affected by the pro¬ 
posed abandonment of the line may be heard in the 

proceeding.28 

Pleading. Under statutes expressly providing for 
initiation of proceedings before a commission to 
compel establishment of facilities at stations by peti¬ 
tion, and containing no express provision for petition 
to discontinue existing facilities, the filing of a peti¬ 
tion is not essential to its jurisdiction to discontinue 
such facilities.2® 

Review by courts. The determination of the com¬ 
mission with respect to an application for abandon¬ 
ment or discontinuance of a railroad line is subject 


18. Fla,—state v. Atlantic Coast 
Line R. Co. 123 So. 256, 97 Fla. 
816 

61 C.J p 973 note 80 

18. Fla-—State v Atlantic Coast 
Line H Co . supra 
51 C J p 973 note 81. 

20. Fla—State v Bullock. 82 So. 
866. 78 Fla 321, 8 A,LR. 232, af- 
flrnaed 41 SCt. 193, 264 U.S. 613, 
65 LEd 380 

61 C.J P 973 note 82. 

21. Minn—Minneapolis & St. P. S 
R Co V Village of Excelsior, 244 
NW. 61. 186 Mmn 678 

51 C J. p 973 note 85. 

Extent of power to permit abandon¬ 
ment see infra § 396 b. 

Penalty for discontinuance without 
proceedings see infra S 437. 
Paxticalax part of lines 
Commission's jurisdiction to au¬ 
thorize discontinuance of intrastate 
railroad passenger service attaches, 
where entire discontinuance over 
particular part of lines is proposed 
—Nashville. C & St L Ry v. Han¬ 
nah, 27 S W2d 1089, 160 Tenn 686, 70 
AL.R 837 

Abandonment held properly allowed 
Pa—Crown Products Co v Pennsyl¬ 
vania Public Utility Commission, 
31 A.2d 913. 32 A 2d 305, 162 Pa. 
Super 345. 

Effect of oertlfloate 
Certificate of commission approv¬ 
ing railroad's application to abandon 
a portion of its right of way on 
plointlfiCs land, on condition that all 
grade crossings be abolished and au¬ 
thorizing railroad to take up tracks 


on abandoned line, signified an in¬ 
tention on part of railroad to ter¬ 
minate use of branch line for rail 
purposes but commission's certificate 
did not, in itself, without more, con¬ 
stitute an abandonment, and did not 
attempt to and could not determine 
or adjudicate property or contractual 
rights of railroad or plaintiff, as 
owner of reversionary interest and 
at most proceedings before commis¬ 
sion constituted only expression of 
railroad's intention to abandon its 
right of way, commission's condi¬ 
tional approval of plan of abandon¬ 
ment and consent of commonwealth 
thereto —Lacy v. East Broad Top R. 
& CoaJ Co, Pa Super, 77 A.2d 706. 

22. La—^Railroad Comrs, v. Kansas 
City Southern R. Co., 35 So. 487, 
111 La 133. 

51 C J. p 973 note 86. 

23. Colo —In re Denver, eta, R. Co , 
194 P 617, 69 Colo. 309. 

51 C.J. p 973 note 87. 

24. Md—^Benson v. Public Service 
Commission, 118 A 862, 141 Md. 
398 

61 CJ p 974 note 88. 

25. Mmn—^Minneapolis & St. P. S 
R. Co. V Village of Excelsior, 244 
HW. 61, 186 Mmn 673. 

26. Fla—Anderson v Dent, 85 So 
161, 79 Fla 861, 866 

61 C J. p 974 note 90, 

Appeaxanoe de beae esse 
A city which appeared and ob¬ 
tained an order permitting railroad 
to abandon a branch line remained 
within jurisdiction of public utility 
commission until proceedings were 
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finally concluded, and its attempt to 
appear de bene esse, to contest com¬ 
mission's jurisdiction to rehear on 
patron's petition for modification, 
was a nullity—Crown Products Co. 
V, Pennsylvania Public Utility Com¬ 
mission, 31 A 2d 918, 32 A 2d 305, 
162 Pa Super. 345 

27- Ohio —Cincinnati v. Westing- 
house Electric, etc., Co., 9 Ohio 
App., 182, 29 OaA, 42. 

28. Pa—Crown Products Co. v. 
Pennsylvama Public Utility Com¬ 
mission, 81 A 2d 913, 32 A.2d 805, 
152 Pa Super 845 

A sralLroad patron was not de¬ 
prived, of right to be heard in pro¬ 
ceeding for permission to railroad 
to abandon a branch line where com¬ 
mission reopened and reheard the 
case on patron’s petition for modifi¬ 
cation of order granting the permis¬ 
sion —Crown Products Co v, Penn¬ 
sylvama Public Utility Commission, 
supra.. 

Eotloe to coimsel 

In proceeding for grant of permis¬ 
sion to railroad to abandon service 
and facilities on a branch line, where 
counsel for objecting railroad patron 
did not enter appearance, the com¬ 
mission could not be expected to 
notify counsel and was not responsi¬ 
ble for patron's failure to give coun¬ 
sel notice of hearing, until day be¬ 
fore the date fixed —Grown Products 
Co V, Pennsylvania Public Utility 
Commission, supra. 

29. Ark—Kansas City Southern R 
Co v. State R Commission, 299 S. 
W. 761, 175 Ark, 426. 

61 C J. p 974 note 93. 
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to review in the courts.®*^ The findings of the com¬ 
mission will he considered by the court as prima 
facie evidence of the facts,and the order of the 
commission will be regarded by the court as prima 
facie reasonable,®® and the court ordinarily will 
not substitute its judgment for that of the com¬ 
mission,®® 


74 C.J.S. 

Authorisation by court of equity With respect to 
the rights of a mortgagee of railroad property, a 
court of equity may authorize the abandonment o: 
portions of the railway system covered by the mort¬ 
gage, where it appears that such portions constitute 
a small part of the entire system and have been and 
will be operated at a substantial loss which cannot 
be prevented by any other course.®^ 


B. EEGULATION IN’ GENEEAL 


§ 393. By Railroad Company 

Every rafiroad has broad discretionary powers rela¬ 
tive to operation; but*such discretion Is not absolute 
and It must be exercised with due regard for the public 
welfare, and is subject to governmental control and 
regulation. 

As a general rule every railroad has broad dis¬ 
cretionary powers relative to operation,®® and the 
owners of a railroad will not be interfered with in 
the management of their property if there is no 
competent evidence of any patron being deprived of 
reasonable facilities ®® However, the railroad’s dis¬ 
cretion IS not absolute,®'^ it must he exercised with 
due regard for public welfare,®® and is subject to 
governmental control and regulation,®® So it has 
been held that the duty of a railroad to the public is 
regulated by law, and not by rules promulgated by 
the railroad itself applicable to its personnel.'^® A 


railroad company in the process of reorganization 
under the Bankruptcy Act and operating with a 
trustee, and whose increased business is due to a 
war still in progress, is under an obligation to tne 
public generally to effect all reasonable economies 
so long as reasonably adequate and satisfactory 
service is still rendered.'^^ 

§ 394. Public Regulation 

All services of a public nature performed by a rafi¬ 
road are subject to duly authorized and properly exer- 
cised governmental regulation. 

As a general rule, all services of a public nature 
performed by a railroad are subject to duly au¬ 
thorized and properly exercised governmental regu¬ 
lation, in order to correct abuses and to prevent tm- 
just discrimination's The regulation of railroad 
trafiS-c falls within the police power.^® 


sa Minn.—^Minneapolis & St. P. S 

R. Co. V. Village of Excelsior, 244 

N.W 61, 186 Minn. 673. 

Fleadlnfifs 

In suit by railroad against public 
service commission for review of 
comnussion's order denying rail¬ 
road's reauest for leave to discon¬ 
tinue two passenger trams operating 
daily between two communities, re¬ 
fusal to allow railroad to amend bill 
of complaint and to present evidence 
to show that if permission should be 
granted to discontinue the two trains, 
railroad would maJfe arrangements 
to put on additional passenger bus 
to operate between the two com- 
mumties making connections with 
railroad's interstate streamliner, 
rested in sound discretion of trial 
court—Chicago & N. W Ry. Co v. 
Michigan Public Service Commis¬ 
sion, 46 NW.2d 620, 329 Mich. 432. 
Admissibility of avldenoe 

On appeal from order of commis¬ 
sion granting suburban railroad 
leave to abandon and close for traf¬ 
fic a part of right of way, refusing 
to permit villages affected to offer 
evidence before introduction of rec¬ 
ord before commission, or unless 
they offered all testimony taken be¬ 
fore commission, held error.—^Minne¬ 
apolis & St. P. S. R. Co V. Village of 


Excelsior, 244 N.W. 61, 186 Mmn 
673. 

31. Minn.—^Minneapolis & St. P. S. 
R. Co. V. Village of Birchwood, 244 
NW. 67, 186 Minn. 663. 

Statement in order 
On appeal from order refusing to 
modify grant of permission to rail¬ 
road to abandon branch line, record 
did not refute statement in such or^ 
der that no protest W€is filed and no 
representative of objecting patron 
appeared at the hearing—Crown 
Products Co. v. Pennsylvama Public 
Utility Commission, 32 A 2d 305, 162 
Pa Super 345—Crown Products Co. v. 
Pennsylvama Public Utility Commis¬ 
sion, 31 A2d 913, 162 Pa Super 345 

32. Minn.—^Minneapolis & St P. S. 
R. Co. V. Village of Birchwood, 
244 N.W. 67, 186 Minn 563 

33. Ohio—Village of Glouster v. 
Public Utilities Commission, 97 
N.E2d 658, 166 Ohio St 162. 
Only guestion. for determinatioiL is 

whether order is arbitrary and un¬ 
reasonable.—Chicago & N. W. Ry. 
Co V. Michigan Public Service Com¬ 
mission, 45 N.W.2d 520, 329 Mich. 
432. 

34. N.T,—New York State R Cos 
V Security Trust Cto., 238 N.Y.S. 
364, 136 Misc 466. 

944 


35. Fla.—State v Atlantic Coast 
Lfine R Co, 54 So 394, 60 Fla. 465 

51 C J p 974 note 97 

36. Iowa—^Lowden v. Iowa State 
Commerce Commission, 294 NW 
749, 229 Iowa 526—State v. D M 
& K. C Ry Co, 54 N.W. 461, 87 
Iowa 644 

37- Colo —Colorado, etc., R Co v 
State R Commission, 129 P 506, 
54 Colo 64 

Ill—^People V Chicago, etc, R Co, 
22 NE 857, 130 Ul. 175. 

38, Fla—Taylor v Florida East 
Coast R Co, 45 So 674, 54 Fla 
635, 644, 127 Am S.R 155, 16 UR 
A ,N' S, 307. 14 Ann Cas 472 

51 C J. p 975 note 99 

39- Fla —State v. Atlantic Coast 
Line R. Co, 64 So. 394, 60 Fla 465 

61 C J. p 976 note 1. 

40. US—Waider v. Chicago, R I 
& P R. Co, U C Iowa, 10 F R D 
376. 

4L Neb.—^Application of Thomson, 
8 NW2d 652, 143 Neb 62 

42. Fla—State v Georgia Southern 
& F. Ry. Go, 190 So 627, 139 Fla. 
116, 123 A.LR 914 

48. Ind —^Southern Ry. Co v. Harpe, 
68 N.E2d 346, 228 Ind. 124. 
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§ 395. - By State or Municipaliy 

a. By state 

b. By municipality 

a. By State 

The state may regulate and control the operation 
of railroads, and the furnishing of facilities by them, 
subject to the requirement that it act reasonably, and 
not arbitrarily, and it may exercise this power directly, 
or degelate It to municipalities or to a board or com- 
tnission. 

Under its gfeneral police power and the reserved 
power to amend, alter, or repeal railroad charters, 
the state may regulate and control the operation of 
railroads,^^ and the furnishing of facilities by 
them^® This power may be exercised either di¬ 
rectly,^® or through a municipality, as discussed 
infra subdivision b of this section, or a board or 
commission, infra § 396, since the state may, within 
constitutional limitations, delegate its power of 
regulation to municipalities^'^ or to a board or com¬ 
mission;^® but a regulative power which in its vary¬ 
ing local applications would render the functioning 
of the railroad under its state charter impracticable 
cannot be delegated.^® 

It has been said that the power of a state to regu¬ 
late operation of railroads is inherent 5® Obliga¬ 
tions placed on a railroad by a statute requiring the 
railroad to be equipped with ample accommodations 
for all passenger travel and freight transportation 
are for the benefit of the public, and no individual 
or community enjoys any special interest or co-n- 


tractual right exclusive of, or paramount to, that 
of the state.®^ Where a statute dealing with a rail¬ 
road refers to '"public convenience and necessity,” 
It does not mean one or more persons that may be 
benefited at a particular locality but it means the 
public generally, and in determining the true public 
convenience the effect of the order on the whole 
public instead of a small part of the public should 
be taken into consideration.®^ 

Extent and limits of power. The right to regulate 
operation of a railroad extends to matters affecting 
the public convenience as well as the public safety,®® 
The state must exercise its power of regulation rea¬ 
sonably and not arbitranly,®^ and within consti¬ 
tutional limitations Loss to the railroad will be 
considered in determining the reasonableness of a 
regulation,®® but is not necessarily conclusive as to 
tmreasonableness.®'^ There is authority to the effect 
that a railroad operating under a permissive, as 
distinguished from a mandatory, charter or franchise 
cannot be compelled to continue operation at a 
loss.®® It is within the state’s police power to re¬ 
quire a permit from a board or commission as pre¬ 
requisite to abandonment of service over a rail¬ 
road line.®® 

Surrender of pozver. In the absence of positive 
language to that effect, statutory or constitutional 
provisions reserving rights to railroads will not be 
construed as a surrender of the state’s power to 
regulate operation.®® 


44. NT—^Delaware & H. R. Corpo¬ 
ration V. Public Service Coinmis- 
&ion. 281 NTS 165, 246 AppDiv 
66. affirmed 200 NB 298, 270 NT 
519. 

61 C J. p 976 note 5 

46. U S.—Great Northern Ry Co v 
Nagle, DC Mont, 28 PSupp 812 
N T —^Delaware & H R Corporation 

V Public Service Commission, 281 
NTS 166, 246 AppDiv 66. af¬ 
firmed 200 NE. 298, 270 NT 519 

61 C J. p 976 note 6 

46. U S —^Norfolk, etc, R Co v. 
Public Service Commission, WVa., 
44 set 439, 266 US 70. 68 LEd 
904 

51 C J. p 975 note 7 

47. Ohio —Cincinnati, etc, R Co 

V Bowling Green, 49 NE 121. 67 
Ohio St 336, 41 L R A. 422—Cincin¬ 
nati, etc, R. Co. V Sullivan, 82 
Ohio St 152 

48. Or—Southern Pac. Co v State 
R. Commission, 119 P. 727, 60 Or 
400, 403 

51 C J p 975 note 16. 

40. N.J.—^Board of Health of Wee- 
hawken Tp, Hudson County v 
New Tork Cent. R. Co., 72 A.2d 611, 
4 NJ 293. 

74 C. J S —60 


50. Pla —State v Atlantic Coast 
Line R Co, 44 So, 213, 53 Pla, 650, 
677, 13 LRA.NS, 320, 12 Ann. 
Cas 359 

61 C J p 976 note 11. 

51. Va—^Lynchburg Traffic Bureau 
v Commonwealth, 54 S E 2d 66, 
189 Va 612 

52. Ill—^Illinois Cent. R. Co. v. Illi¬ 
nois Commerce Commission, 74 N. 
E 2d 626, 397 Ill. 387. 

53. Tex—^International, etc. R Co. 
V Anderson County, Civ.App , 174 
SW 305, affirmed 38 S Ct. 370, 246 
US '424, 62 LEd. 807—Davidson 
V. State, 4 TexApp. 645, 30 Am 
R. 166. 

54. US—Norfolk, etc, R. Co v. 
Public Service Commission, W Va, 
44 set 439, 266 US 70. 68 LEd 
904. 

61 C J P 976 note 18. 

55. N.T—^Delaware & H. R. Corpo¬ 
ration V Public Service Commis¬ 
sion, 281 NT.S 166, 245 AppDiv. 
66, affirmed 200 NE. 298, 270 N.T 
619. 

56. U.S—^Atlantic Coast Line R Co. 
V. North Carolina Corp. Commis- 
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Sion, NC, 27 S Ct 686, 206 US. 1, 
51 L.Bd 933, 11, Ann Cas. 398 
61 C J p 976 note 20 
67- U S —Southern Ry Co v South 
Carolina Public Service Commis¬ 
sion, DC SC, 31 PSupp 707. 

51 C J. p 976 note 21 
JL carrier’s primal duty to furnish 
adequate facilities to the public may 
be compelled although some pecuni¬ 
ary loss from rendering service com¬ 
pelled may result —^Atlantic Coast 
Line R Co v. North Carolina Corp 
Commission, NC, 27 S.Ct 685, 206 
U.S 1, 51 LEd 933, 11 Ann Cas 398 
—'Southern Ry, Co. v 'South Carolina 
Public Service Commission, D C S C, 
31 PSupp. 707 

58. Md—^Public Service Commission 
V Philadelphia, etc, R Co, 89 A. 
726, 122 Md 438. 

51 C J*. p 976 note 22 
50. U.S —'St. Louis-San Francisco 
R Co V Alabama Public Service 
Commission, DC.Ala, 27 F2d 893, 
vacated on other grounds 49 S Ct 
383, 279 US 660, 73 L.Ed. 843. 

60- Colo—Colorado, etc, R. Co v. 
State R. Commission, 129 P. 506. 
54 Colo 64 
51 G J. p 977 note 24. 
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!). By llrmicipality 

The operation of a railroad within its municipal 
boundaries may be a proper subject of regulation by a 
municipal corporation, but the power must be exercised 
within Its scope, without conflicting with statutory pro¬ 
visions, and the regulation must be reasonable. 

The operation of a railroad within its municipal 
boundaries may be a proper subject of regulation by 
a municipal corporation Wliile the power to en¬ 
act certain regulations with respect to railroads has 
been referred to as an inherent power,®^ and many 
such regulations have been sustained as valid with¬ 
out express legislative authority for their enactment 
under the general police powers usually conferred 
on or possessed by such bodies,®^ generally the 
power must be expressly granted or arise by neces¬ 
sary imphcation.®^ The regulation must be reasona¬ 
ble,®® at least in its application to the particular 
case.®® 

The power must be exercised within its scope,®’^ 
without conflicting with statutory provisions,®® and 
without unreasonably invading private rights ®9 
The regulation must not be arbitrary^® or discrim- 
inatory.71 It must be certain and definite,^2 but 
it may be enforced if sufiiciently definite and certain . 


in its terms to inform the railroad company what it 
is required to doJ^ It has been held that in the 
operation of its road and in the runnmg of its cars 
the judgment of the board of directors of a rail¬ 
road company, in the absence of statutory provi¬ 
sions, is supreme and exclusive,^^ and that a mu¬ 
nicipal corporation has no power to interfere there¬ 
with.*^® 

Surrender of pouer, A mumcipality does not sur¬ 
render Its power of regulation because of a grant to 
use Its streets for railroad purposes.^® 

§ 396. - By Board or Commission 

a. In general 

b Extent and limits of power 
a. In General 

The power of a board or commission to regulate the 
operation of a railroad and the furnishing of facilities 
by It IS such as may have been granted it by the state. 

The power of a board or commission to regu¬ 
late the operation of a railroad and the furnishing 
of facilities by it is such as may have been granted 
it by the state.^*^ The acts of a board or commission 


61. U S.—Atlantic, etc., B Co. v. 
City of Goldsboro. N.C., 34 S.Ct. 
364. 232 US. 548. 58 L Ed 721. 

m—Chicagro Great Western R Co 
V- People, 79 llLApp. 629, affirmed 
Chicago Great Western R. Co v. 
People ex rel. Bennett, 53 N.E 986. 
179 HI. 441. 

Ky.—City of Versailles v Kentucky 
Highland R. Co, 154 SW. 388, 163 
Ky 83. 

Ohio —City of Cincinnati v LuCkey, 
91 ]Sr.E.2d 477, 163 Ohio St. 247. 

43 C.J. p 430 note 47. 

62. Mo.—Seibert v. Missouri Paa R 
Co, 87 SW. 995. 188 Mo 667. 70 
LuRA. 72. 

63. Ind—Baltimore, etc., R. Co v 
Whiting. 68 NJB3. 266, 161 Ind. 228 
—^Whitson V. Franklin, 34 Ind 392. 

Mo.—Seibert v. Missouri Pac. R Co., 
87 S.W. 995, 188 Mo. 657, 70 LR.A. 

72—JankBon v. Kansas City, etc., 
R^ Co., 58 S-W 32, 157 Mo. 621, 
80 Am.S.R. 650—Robertson v. Wa^- 
bash, etc., R. Co., 84 Mo. 119. 

64. Ind—Pittsburgh, etc., R. Co. v. 
Crown Point 46 NJBL 687, 146 Ind. 
421, 35 LR.A. 684. 

43 C J. p 430 note 50 

65. Del —McCoy v Philadelphia, 
etc. R. Co, 10 Del 699 

Me —^Newport Municipal Officers v 
Maine Cent R. Co, 123 A. 172, 123 
Ma 383 

Mo—White v. St. Louis & S. F. Ry. 

Co, 44 Mo.App. 540. 

Neb—^Davison v. Chicago, etc, R, 
Co., 160 N W 877, 100 Neb. 462. 


N.J —^New Jersey Cent R. Co v 
Elizabeth, 67 A 404, 70 N.JLaw 
578. 

N.T.—Village of Jamaica v. Long Is¬ 
land R. Co. 37 HowPr 379 
Tenn—^Hines v Partridge, 231 SW. 

16, 144 Tenn 219 
43 C J. p 430 note 51. 

66. Minn.—Evison v. Chicago, etc., 
R. Co-, 48 N.W 6. 45 Minn. 370, 11 
L.R,A, 434. 

43 C J. p 430 note 52 

67- Ind,—^Pittsburg, etc, R. Co v. 
Crown Point, 45 NB 587, 146 Ind 
421, 35 L R.A 684. 

43 C.J. p 430 note 53. 

68- N.T.—^Village of Jamaica v. 
Long Island R. Co, 37 How Pr. 
379. 

43 C.J. p 430 note 54. 

69- Ill—Chicago y Pittsburg, etc., 
R Co, 91 N.E. 422. 244 Ill. 220, 
135 Am S.H 316 

70- Ill.—Chicago v. Pittsburg, etc., 
R. Co, supra 

7L Ill —Chicago v. Pittsburg, etc., 
R. Co., supra—^Lake View v. Tate, 
22 NE 791, 130 HI 247, 6 LR.A. 
268 

72. N J —New Jersey Cent. R Co. v. 
Elizabeth, 67 A, 404, 70 N.JLaw 
678. 

43 C.J p 430 note 58. 

73- Ohio—Cincinnati, etc, R Co. v. 
Bowling Green, 49 N.B. 121, 67 
Ohio St 336, 41 L.R.A. 422. 

43 C.J. p 430 note 59. 

74- Pa—^Itt re Pennsylvania R. Co., 
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62 A 986. 213 Pa. 378, 3 I<.BA.J^r. 
S., 140, 5 Ann.Cas. 299. 

75- Pa—^In re Pennsylvania R Co, 
supra 

43 CJ p 430 note 61. 

76- N C.—State v. Atlantic, etc, R 
Co, 63 SB. 290, 141 NC. 736. 

77. U S —Northern Paciftc Ry. Co 
v. Weinberg, DC Minn., 53 F.Supp 
133. 

Ohio—^Erie R. Co v. Public Utilities 
Commission, 179 N.H 924, 124 Ohio 
St 673. 

Pa—^Lehigh Nav. Coal Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 1 A.2d 540, 133 Pa Super. 67 
—Steward v. Public Service Com¬ 
mission of Pennsylvania, 181 A. 
329, 119 PaSuper. 353. 

61 C.J p 977 note 28. 

Property used for profit 

A statutory provision authorizing 
the commission to direct additions, 
extensions, repairs, improvements, 
and changes in the facilities of pub¬ 
lic utilities after hearing and a find¬ 
ing that such additions, etc., are 
necessary is broad enough to impose 
a duty on a railroad to maintain 
property which it uses for profit as 
well as that which it owns and gives 
commission authority to enforce 
duty,—^Alton R. Co v. Hllnois Com¬ 
merce Commission ex rel. Moulding- 
Brownell Corp., 15 N.E 2d 608, 368 
Ill 584, affirmed’Alton R. Co. v. Hli- 
nois Commerce Commission, 59 S.Ot. 
340, 305 U.S. 648, SS LEd. 344. 
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under a statute cannot be valid unless the statute 
itself IS valid.'^s The board or commission may or- 
dinanly exercise some, without exercising all, of 
its delegated powers The obligations of a rail¬ 
road to maintain transportation reasonably adequate 
to meet the public convenience and necessity should 
ultimately be measured by the terms of the con¬ 
stitutional provision giving the commission the pow¬ 
er and duty of supervising, regulating, and control¬ 
ling railroads, rather than by the railroad’s charter.80 

Judicial review. The actions of a board or com¬ 
mission in regulating the operation of railroads gen¬ 
erally are subject to review m the courts.^i Under 
some statutes, an appeal may be taken only from a 
final order 82 

b. Extent and Limits of Power 

The extent and limits of the delegated power of a 
board or commission are measured by the instrument of 
delegation, and by the requirement that its acts be rea¬ 
sonable The reasonableness of an order Will depend 
on the particular facts involved. 

The extent and limits of the delegated power of a 
board or commission are measured by the instrument 
of delegation, within constitutional limitations.88 


Under a statute delegating to a commission the pow¬ 
er to compel a railroad to furnish reasonably ade¬ 
quate service, equipment and facilities, the commis¬ 
sion may have power to order the furnishing of new 
facilities.84 Under a statute empowering a board 
or commission to require a railroad to conform to 
state laws and to the commission’s lawful regula¬ 
tions, and to prevent discontinuance of facilities 
without prior permission, the board or commission 
may require a railroad to establish®® and maintain®® 
such suitable facilities and conveniences as may be 
just and reasonable. However, under a statute re¬ 
quiring the commission to recommend steps to be 
taken to prevent railroad accidents, and to make the 
recommendations public unless the railroad shall 
carry them out within a reasonable time, the com¬ 
mission IS not authorized to require railroads to 
adopt safety measures.®*^ 

The power of a board or commission to regulate 
the operation of railroads is subject to the limitation 
that Its orders or regulations be reasonable ®® In 
this respect, the reasonableness of an order will 
depend on the particular facts involved ®2 In deter¬ 
mining whether a regulation governing the operation 


78. Pa —^Pennsylvania R. Co. v. 

Driscoll, 9 A 2d 621, 336 Pa 310 
■Wis.—Union Lime Co v State R. 
Commission, 129 NW 605, 144 
Wia 623. 

79- Wis—Union Lime Co v. State 
R Commission, supra. 

61 C.J. P 977 note 30. 

80. Va.—Lynchburg Traffic Bureau 
V Commonwealth, 64 <8 B 2d 66, 
189 Va. 612. 

Confliot 

Constitutional provision defining 
the measure of duty resting on pub¬ 
lic service corporations and bestow¬ 
ing power on a commission to insure 
performance thereof, and code sec¬ 
tion putting into operation constitu¬ 
tional provision, do not conflict with 
contractual or franchise obligation 
imposed on railroad to be a railroad 
of the first class, equipped with am¬ 
ple accommodations for all passen¬ 
ger travel and freight transportation. 
■—Lynchburg Traffic Bureau v Com¬ 
monwealth, supra. 

81. Mo —State ex rel St. Paul & 
Kansas City Short Line R. Co. v. 
Public Service Commission, 98 S. 
W2d 699, 339 Mo. 641 

Statute held Isapplloahle 
Review of an order of the public 
service commission relating to rail¬ 
roads Is not provided for by statute 
which provides for review by court 
of common pleas, with right of ap¬ 
peal, of orders of the commission 
relating to public utilities, but which 
does not include railroads in its defi- 


mtion of the terra '‘public utilities'*. 
—Southern Ry Co v. Public Service 
Commission, 10 S E 2d 769, 195 S C. 
247. 

Burden of proof 

In proceeding to review order of 
public service commission dismissing 
raalroad's application for permission 
to maintain bridge constructed im¬ 
properly and without commission's 
permission, railroad had burden to 
show order was unreasonable and 
unlawful—State ex rel. St. Paul & 
Kansas City Short Line R. Co v. 
Public Service Commission, 98 SW. 
2d 699, 889 Mo. 641 

82. Ohio.—Co-operative Legislative 
Committee of Transp. Broth, v. 
Public Utilities Comnussion, 80 N. 
B2d 841, 160 Ohio St. 277. 

Order held not final 
In proceeding before commission 
for elimmation of claimed unsafe 
condition of tracks in railroad yards, 
order of commission not only retain¬ 
ing jurisdiction of citation pending 
report by railroad but for further 
hearings and orders was not final 
appealable order—Co-operative Leg¬ 
islative Comimttae of Transp. Broth. 
V. Public Utilities Commission^ su¬ 
pra 

83. Ind—Chicago & E L R. Co. v. 
Public Service Commission, 49 N. 
E2d 841, 221 Ind. 692. 

Tex.—Railroad Commission v. Fort 
Worth & B. C Ry Co., CivApp, 
161 SW.2d 660, error refused. 

61 aj. p 977 note 31. 
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84^ Or.—Southern Pac Co. v. State 
R Commission, 119 P 727, 60 Or 
400 

61 C X p 977 note 36. 

85. W.Va—Norfolk, etc., R. Co v. 
Public Service Commission, 113 S 
B 247, 91 W.Va 414, affirmed 44 
S.Ct 439, 265 US. 70, 68 L.Bd. 904 
86- W.Va—Norfolk, etc., R Co. v. 
Public Service Commission, supra 

87. Ind—Chicago & B I. R. Co v. 
Public Service Commission, 49 N. 
B2d 841, 221 Ind. 592 

88. US —^Atchison, T & S. P. Ry. 
Co V Railroad Commission of 
State of California, Cal., 61 SCt. 
663, 283 US 380, 76 L Ed 1128 

89- Okl—Gulf, etc., R. Co v. Stata 
126 P. 1103, 33 Okl 378. 

61 C.X p 978 note 54. 

Order held not unreasonable 
Commission's order dismissing 
railroad's application for permission 
to maintain bridge constructed with¬ 
out permission of commission and 
with less horizontal clearance than 
required by commission held not un¬ 
reasonable, under evidence showing 
that failure to construct proper 
bridge was due principally to neg¬ 
lect in planning, and that, although 
construction of bridge with proper 
clearance would have been more ex¬ 
pensive and expedient, it would not 
have been impractical or have re¬ 
quired prohibitive expense.—State ex 
rel. St. Paul & Kansas City Short 
Line R, Co V Public Service Com¬ 
mission, 98 S.W.2d 699, 339 Mo. 641. 
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of a railroad is reasonable, the matter of expense is 
important criteria to be considered,^ o where the 
inquiry concerns the reasonableness of an order of 
the commission to compel a railroad to furnish a 
facility not included within its absolute duties, the 
court must consider all the facts, such as the places 
and persons interested, the volume of business to be 
affected, and the saving in time and expense to the 
shipper as against the cost and loss to the rail- 
road.9l Xhe facilities required of a railroad by the 
commission must be consistent with and restrained by 
economy of operation within the realm of business¬ 
like principles of income and expenditures 

Power to regulate operation and facilities cannot 
be used merely for the purpose of creating traffic.®^ 
A state commission is without power to prevent the 
operation of a purely interstate route, where the 
railroad obeys all rules and regulations of the com¬ 
mission, the terms and conditions of the interstate 
certificate, and all state laws and municipal ordi¬ 
nances.®^ A judicial question is beyond the juris¬ 
diction of an administrative board or commission 
The commission may have jurisdiction to establish 
rules governing the traffic relations betw-een two 
intersecting railroads.®® 

The order of the commission regulating the opera¬ 
tion of a railroad must be sufficiently explicit to in¬ 
form the railroad what conduct on its part will ren¬ 
der it liable to penalties, and an order which is so 
vague that men of common intelligence must neces¬ 
sarily guess at its meaning and differ as to its ap¬ 
plication lacks that certainty essential to validity,®^ 
Severable requirements of a single order of the com¬ 
mission will be treated as separate orders, if one is 
invalid as unreasonable or unjust.®® 

Abandonment of road. Under statutes empow¬ 
ering a board or commission to permit abandonment 


of a railroad line under specified conditions, it lacks 
the power to authorize abandonment in the absence 
of such condition,®® or on a ground not specified m 
the enabling statute.^ 

Resumption of service. Under statutes empower¬ 
ing a commission finding any element of a railroad’s 
service inadequate and reasonably possible to be 
furnished, to order the road to do so, the commission 
has power to direct a railroad to resume traffic over 
an abandoned portion of its line,® with respect to 
both passenger® and freight^ service. Orclmariiy a 
board or commission lacks power to compel resump¬ 
tion of operation of a line of railroad abandoned 
prior to enactment of the statute creating the board 
or commission.® 

Specification as to time. Under statutes giving a 
board or commission power to determine a railroad’s 
duty with respect to operation and to enforce per¬ 
formance under penalty, the board or commission has 
implied power to fix the time within which the 
duty must be performed.® 

Health measures. Under statutes enumerating 
specific health measures which a board or commis¬ 
sion may order with respect to railroad operation, 
it lacks power to order an unspecified health mea¬ 
sure.*^ 

§ 397. -By Courts 

In the absence of a statutory grant of authority, the 
courts have no power to prescribe regulations affecting 
the operation of railroads. 

The rule that, in the absence of a statutoiy grant 
of authority, the courts have no power to prescribe 
regulations for the control of railroads, discussed 
supra § 28, applies to regulations affecting opera¬ 
tion,® A fortiori a court order for additional op¬ 
erating facilities is unwarranted where the road as 


sa XJ.S.—Atchison, T & S P. Ry. 
Co. V. Raalroa^ Commission of 
State of California, CaJ., 51 S.Ct. 
553, 283 n.S 880, 75 LuPd. 112S. 
91» S.C.—Southern Ry. Co. v. Pub¬ 
lic Service Commission, 10 S£}.2d 
769, 195 S.a 247. 

92. Idaho.—State ex rel. Taylor v. 
Umon Paa R. Co., 89 P.2d 1005, 60 
Idaho 185. 

93. Or—Southern Pac. Co. v. State 
R Commission, 119 P. 727, 60 Or. 
400. 

51 C.J. p 977 note 34. 

94. Ohio —^Brie R. Co. v Public 
Utilities Commission of Ohio, 177 
NE. 766, 123 Ohio St. 682 

95. Wia—'Umon Lame Co v. State 
R. Commission, 129 N.W, 605, 144 
Wis. 623, 

61 C J. p 978 note 51. 


96- Va.—Louisville & N. R. Co. v. 
Interstate R. Commission, 57 SE 
664, 107 Va. 225. 

97- U S.—Southern Pac Co. v. Rail¬ 
road Commission of California, D. 

O. CaJ., 10 P.Supp. 918 

98. fT M —San Juan Coal & Coke Co 
V. Santa Pe, S. J & N. R- R., 298 

P. 663, 35 3Sr.M. 336. 

99. Minn —^In re I>uluth, etc, R. Co., 
184 NW. 186, 150 Minn. 30. 

51 C.J p 977 note 42. 

ProceediniTS for abandonment see su¬ 
pra § 392 d. 

1. U.S—^Hill City R, Co. V. Toungr- 
Quist, B C Minn., 82 P.2d 819. 

51 C J. p 978 note 43. 

2. Colo.—Colorado, eta, ,R. Co. v. 
State R Commission, 129 P, 506, 54 
Colo 64.' 


3. Colo —Colorada, etc, R. Co. v. 

State R Commission, supra. 

61 C J p 978 note 46 

4. Colo.—Colorado, etc, R. Co. v 

State R. Commission, supra. 

51 C.J. p 978 note 47. 

5- Md—^Public Service Commission 
V. Philadelphia^ etc, R. Co, 89 A 
726, 122 Md. 438. 

51 C.J. p 978 note 48. 

6. Wash—State v, Great Northern 
R. Co, 123 P. 8, 68 Wash. 267. 

7- Miss —^Mississippi R- Commis¬ 
sion V. Illinois Cent. R. Co., 74 So. 
676, 113 Miss 828. 

8. La.—Ellis V. Illinois Cent. R. Co., 
10 La.APP. 131. 

51 C.J p 978 note 56. 
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operated is unable to pay expenses,^ or where it is 
not shown that the facilities furnished are not rea¬ 
sonably adequate and the increase demanded would 
impose an undue hardship on the company.^O Where 
by statutory or constitutional provisions the power to 
prescribe operating regulations is vested in a board 
or commission, the power of the court is limited to 
review of the latter’s orders 

§ 398. - Companies, Roads, Persons, and 

Operations Subject to Regulation 

a. In general 

b. Companies organized under special 

charters 

c. Effect of time of incorporation or con¬ 

struction 

d. Ownership of line 
a. la General 

In the absence of any provision to the contrary In 
the statute imposing the regulation or in the charter of 
the company, statutory regulations with respect to rail¬ 
roads apply to all companies doing business within the 
Jurisdiction imposing the regulation, whether chartered 
or unchartered. 

In the absence of any provision to the contrary 
in the statute imposing the regulation or in the char¬ 
ter of the company, statutory regulations with re¬ 
spect to railroads apply to all companies doing busi¬ 
ness within the jurisdiction imposing the regula- 
tion,i2 whether chartered or unchar ter ed,^ 3 and 
without regard to the time of their incorporation or 
construction or whether incorporated under general 
laws or special charters, as discussed infra subdivi¬ 


sions b and c of this section. A statute in terms ap¬ 
plicable to railroads of over a certain length applies 
to a road of over that length, although not all of the 
prescribed length is within the state imposing the 
regulation.!^ 

Receiver. Regulatory statutes have been held ap¬ 
plicable to railroads run by receivers.!^ 

WJiat consUUites a railroad'' Within the ap¬ 
plication of the statutes regulating operation the 
term "‘railroad” applies to "dummy” lines,!® "belt” 
lines maintained by connecting roads for the purpose 
of transferring freight,!*^ lateral railroads,!® and to 
roads using electricity as a motive power as well 
as steam railroads,!® except where the statute is not 
reasonably applicable to electric roads.^® 

What constitutes "operation." A company will 
be held to be "operating” a railroad within the ap¬ 
plication of the statutes if running trains thereon for 
any purpose,^! including the operation of trains for 
construction purposes on mcompleted portions 22 

Where statutes relative to abandonment of a 
road are phrased in broad and general language, 
they will be construed as applicable to all forms of 
railroad service 

Common carrier or private line. Some regulatory 
statutes have been held applicable only to railroads 
doing business as common carriers.^^ Accordingly, 
regulatory statutes have been held inapplicable to 
private lines on private property used by the pro¬ 
prietors exclusively for their private purposes,^5 
such as private logging roads,although there is 


9 . us —^Delaware, eta, R, Co. v. 

Van Santwood, D C N T, 216 F 

262, 266 

Obio —Ohio, etc, R. Co, v People, 
11 N.E. 347, 120 Ill 200 

10. U S —^Delaware, etc, R Co v. 
Van Santwood, DC.NT, 216 P. 
252. 

N.T —^People v. Long: Island R Co, 
31 Hun 125 

11- La—^Vicksburg:, etc, R Co. v 
State R. Commission, 96 So 832, 
153 La. 983 

61 C J. p 978 note 60 

12. Minn,—Gillam v. Sioux City, 
etc, R. Co, 3 N'.'W. 353, 26 Mmn 
268. 

61 C J. p 979 note 64. 

13. Mont •—^Diamond v. Northern 
Pac R. Co, 13 P. 367, 6 Mont 680 

14* NT—^People v. New York, etc, 
R. Co., 8 N.YS. 672, 65 Hun 409, 
affirmed 26 NB. 963, 123 NT 635 

51 C J p 979 note 67. 

15- Qa.—^Lamb v. Davis, 96 S B. 881, 
148 Ga 367—^Lamb v Floyd, 96 
S B. 877, 148 Ga, 367, 1 A.L.R. U72. 


13. Tenn —^Illinois Cent R. Co v. 
Hudson, 188 SW 689. 136 Tenn 1, 
2 ALR 147 
61 C J p 979 note 70. 

“Railroad" defined generally see su¬ 
pra § 1 

17- Ind—Toledo, etc, R Co. v. 

Bond, 72 NE 647, 35 IndApp. 142 
18. Ind—Westport Stove Co v. 
Thomas, 94 NE 406, 176 Ind 319, 
36 L R A ,N S , 646. 

13- Ala—^Louisville, etc, R Co. v. 
Anchors, 22 So 279, 114 Ala. 492, 
62 Am.S R. 116 
61 CJ p 979 note 73. 

20. Mo—^Hudson v Southwest Mis¬ 
souri R Co, 169 SW. 9, 173 Mo 
App 611 

61 C J. p 979 note 74. 

21. Iowa—Glandon v. Chicago, eta, 
R Co, 27 NW. 467, 68 Iowa 467. 

Mo —Webb v. Southern Missouri, 
etc, R. Co, 92 Mo App. 63 
Public servloa 

Railroad, having filed tariff for 
transportation of mmers and others 
in special miners' trains will be con¬ 
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sidered as performing public serv¬ 
ice and not private transportation 
contract; such tajriffs cover public, 
even though railroad recognized 
those using train might nearly all be 
employees of one company—^Erie R 
Co V Public Service Commission, 
99 Pa Super 443. 

22- Iowa—Glandon v Chicago, etc, 
R Co, 27 NW. 467, 68 Iowa 467. 
Kan—Chicago, etc, R Co v Totten, 
42 P. 269, 1 Kan App 668 
23. Ohio —Cincinnati Northern R. 
Co V Public Utilities Commission, 
165 NE 38, 119 Ohio St 668. 

51 C J p 979 note 79. 

24- Ohio —Cooperative Legislative 
Committee of R R Brotherhoods 
V Public Utilities Commission, 80 
N.B 2d 169, 149 Ohio St 611. 

25, Ohio —Cooperative Legislative 
Committee of R. R. Brotherhoods v 
Public Utilities Commission, supra 

51 C J. p 980 note 96. 

26. Fla —^Ray Arnold Lumber Co v 
Carter, 108 So 816, 91 Fla, 648. 569, 
46 ALR. 1068. 

51 C.J. p 980 note 97. 
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b. Companies Organized tuider Special Charters j 

Statutory regulations With respect to railroad com¬ 
panies apply to those incorporated under special charters 
as well as under general laws, unless the statute im¬ 
posing the regulations shows a contrary Intention. 

Statutory regulations with respect to railroad 
companies apply to those incorporated under special 
charters as well as under general laws,^* unless the 
statute imposing the regulation shows an intention, 
to the contrary, either expressly,29 or by implication 
from the character of its provisions,2® or there is 
some provision in the charter which prevents its 
application.^! The mere fact that the charter makes 
provision as to certain duties and how they shall be 
performed does not affect the right of the state in 
the exercise of its police power to impose other and 
further regulations in respect of the same duties,92 
or affect the application of existing general statutes 
not inconsistent with the provisions of the charter.23 

c. Effect of Time of Incorporation or Constmc- 

tion 

General statutory regulations affecting the operation 
of railroads are ordinarily applicable to those incorpo¬ 
rated or constructed before as well as after the passage 
of the act, unless the statute provides otherwise. 

General statutory regulations affecting the opera¬ 
tion of railroads are ordinarily applicable to those 
incorporated or constructed before as well as after 
the passage of the act,^^ unless the statute provides 
otherwise.®® This rule applies in all cases where 
the regulation is a proper exercise of the police 
power,®® or the right to alter or amend the charter 
is reserved.®*^ Conversely, a statute in terms relat¬ 
ing to “all existing railroad corporations” extends 
to companies incorporated after as well as before 


its passage unless exception is provided in their 
charters.®® 

d. Ownership of Line 

Regulatory statutes have been held applicable to 
lines operated by a railroad irrespective of whether the 
company owns the land on which its road is built or 
has merely a right of way over it. 

Regulatory statutes have been held applicable 
to lines operated by a railroad irrespective of 
whether the company owns the land on which its 
road is built or has merely a right of way over 
It®9 It has been said that a company operating 
a road will be deemed the owner thereof vuthin 
the application of the statutes.'*® However, a rail¬ 
road having neither ownership nor lease of a par¬ 
ticular line cannot be compelled to acquire and 
operate it,*! ^or will the lessee of a railroad com¬ 
pany under a lease which all parties admit to be 
void be compelled to operate the road.*® 

§ 399. - Construction of Statutes 

a. In general 

b. Penal provisions 

a. In General 

Statutes regulating the operation of a railroad should 
be construed so as to effectuate the reasonable intention 
of the legislature. In the case of successive statutes im¬ 
posing different or additional regulations, the latter will 
not be construed as impliedly repealing or superseding 
the former unless the provisions are so Inconsistent that 
they cannot stand together. 

Statutes regulating the operation of a railroad 
should be construed so as to effectuate the rea¬ 
sonable intention of the legislature.*® Regulatory 
statutes will in general be given a liberal construc¬ 
tion to carry out their purpose.** Regulatory stat¬ 
utes of an ambiguous character will ordinarily be 


27- S.C.—Crawford v. Mullins Lum¬ 
ber Co, 96 SB. 494, 110 3,0, 318. 
51 C.J. p 980 note 98. 

28^ Minn,—Grillam v. Sioux City, 
etc, R Co. 3 N.W. 353, 26 Minn. 
268. 

61 C J p 979 note 80. 

29. K J .—^Vandom v. New Jersey 
Southern R. Co., 8 A 99, 42 N.JJBjq. 
463 

51 C J p 979 note 81. 

30. Minn—^Winger v. St. Paul, etc., 
R. Co, First Div, 22 Minn. 11— 
Pevme v. St. Paul, etc., R. Co., 22 
Minn. 8 

31. US —Central Trust Co. v. Wa¬ 
bash, etc., R. Co., CCMo., 30 F. 
344. 

51CJ. p 979 note 83. 

82. 111.—^nimols Cent. R. Co. v. Sla¬ 


ter, 21 N.B, 575, 129 Ill. 91, 16 Am 
S R. 242, 6 L.R A. 418. 

51 C.J p 979 note 84. 

33. Me.—^Pratt v. Atlantic, etc., R 
Co., 42 Me 579. 

84- Wash—^Alberg v. Campbell 
Lumber Co., 119 P. 6, 66 Wash 
84, 87. 

51 C.J. p 980 note 86 

35. Mass.—Steams v Old Colony, 
etc, R. Co, 1 Allen 493. 

51 C.J P 980 note 87 

36. Ill.—Ohio, etc., R. Co. v. Mc¬ 
Clelland, 25 Ill. 123. 

SI C.J p 980 note 83. 

37. Conn.—^Bulkley v. New York, 
etc., R. Co., 27 Conm 479. 

51 CJT. 980 note 89. 

38. Ill.—^Indianapolis, etc., R. Co. v. 
Blackman, 63 Ill 117. 
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39. Ohio—^Baltimore, eta, R. Co, t. 
Kreaser, 56 N.E 203, 61 Ohio St. 
312. 

51 C J P 980 note 92. 

40. Mo—State V. Missouri Paa R. 
Co , 50 S W 278, 149 Mo. 104. 

51 C.J. p 980 note 93. 

41. Ark —State R Commission v. 
OrayTsonia, etc, R. Co., 272 S W. 
850, 169 Ark 13. 

51 C.J p 980 note 94. 

40. tr.S —^People v. Colorado Cent. 
R Co. C.CC 0 I 0 ., 42 F. 638. 

43L Ala.—Spenny v. Mobile, eta, R. 
Co., 68 So. 870, 192 Ala. 483. 

44. Mo —^Lusk V. Public Service 
Commission, 210 S.W. 72, 277 Mo. 
264. 

51 CJr. p 980 note 6. 
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construed so as to be valid rather than invalid.^^ 
Under a statute providing* in one section that, if a 
commission shall find it necessary to the ren¬ 
dering of sufficient service, it may, after hearing, 
make an order requiring a railroad to furmsh fa¬ 
cilities, and in another section that, under specified 
conditions, the commission may compel a road to 
furmsh private switch connections, the first sec¬ 
tion should be construed as referring to public and 
not to private facilities 

Repeal hy implicahon. In the case of successive 
statutes imposing different or additional regula¬ 
tions, the latter will not be construed as impliedly 
repealing or entirely superseding the former un¬ 
less the provisions are so inconsistent that they 
cannot stand together.^^ 

b. Penal Provisions 

Regulatory statutes Imposing penalties are subject 
to the rule of strict construction, and they will not be 
extended by implication to cases not clearly within their 
application; but such a statute should not be construed 
so strictly as to defeat Its obvious purpose. 

Regulatory statutes imposing penalties are sub¬ 
ject to the usual rule of strict construction They 


will not be extended by implication to cases not 
clearly within their application,^9 or so as to impose 
a cumulative penalty for successive violations, as 
discussed infra § 444, or a liability on,^® or a 
right of recovery by or for the use of,5i persons 
not clearly within the application of the statute; 
and where the penal clause of a statute is less 
comprehensive than the body of the statute, the 
liability for the penalty will be restricted to the 
matters and persons specified in the penal clause.59 

The rule of strict construction is not, however, 
violated by the court taking a common sense view 
of the statute as a whole and adopting the sense 
of the words which best harmonizes with the clear 
intent and object of the legislature and the 
statute should not be construed so strictly as to 
defeat its obvious purpose.54 Courts cannot read 
into a penal statute any language excusing offend¬ 
ers any more than they can read into it language 
increasing liability.56 « 

Criminal statute construction. In a civil action 
to recover a penalty, the safety appliance acts are 
not to be construed by the rules which govern the 
construction of criminal statutes. ^ 8 


C. PARTICULAR REGULATIONS AND DUTIES 


§ 400. Railroad Employees 

The state may adopt reasonable regulations afTecting 
railroad employees, and a regulatory commission may be 
granted plenary power to promulgate and enforce orders 
relating to the protection, welfare, and safety of such 
•employees. 

The general power of the state to regulate the 


operation of railroads extends to the adoption of 
reasonable regulations affecting railroad em¬ 
ployees,5*^ and a regulatory commission may be 
granted plenary power to promulgate and enforce 
orders relating to the protection, welfare, and 
safety of such employees.^® So a commission may 


Wis —^Union Lime Co. v State 
R Commission, 129 NW. 606, 144 
Wis 523 

51 C.J. p 981 note 5. 

Pa —Pennsylvania R. Co, v. Pub¬ 
lic Service Commission, 64 Pa.Su- 
per 686. 

47. Ala.—^Mobile, etc, R. Co. v. 
Steiner, 61 Ala 559. 

51 C.J, p 981 note 9. 

InoonsisteiLt statutes 

Mo —Public Service Commission v 
Missouri Pac R. Co., 197 SW2d 
665, 355 Mo 679 

51 C.J. p 981 note 9 [b]. 

48- Tex —Railroad Commission v. 
Fort Worth & D C. Ry. Co., Civ 
App , 161 S W 2d 660, error refused 

51 CJ p 981 note 12. 

49- Conn.—^Tracy v. New York, etc, 
R Co. 72 A. 166, 82 Conn 1. 

61 C J p 981 note 13. 

SO. V S,—tr. S. v Hams, D C.Pa. 78 
F. 290, affirmed 20 S Ct. 609, 177 
U.S. 305, 44 LJQd 788. 


Tex —^Bonner v, Franklin Co-op 
Assoc., 23 S.W 817, 4 Tex.Civ.App 
166. 

51- Miss—^Kansas City, etc, R Co. 

V Jones, IS So 684, 73 Miss. 397 
58. Ind—State v. Cleveland, etc., R. 

Co, 61 NB 669, 167 Ind. 288. 

61 aJ p 981 note 17. 

53. US — XJ, S. V Southern R. Co., 
D C Ill. 136 F. 122. 

51 C J p 981 note 18. 

64. Tex—^Houston, etc, R. Co. v. 

State, Civ App, 103 SW 449. 

55, US—U S. V. Southern R, Co., 
D C.I11, 136 F. 122, 

66, U S.—^U. S V Great Northern R. 
Co, Wash., 229 F. 927, 144 C.C.A. 
209—St. Louis Southwestern R. Co 
V. U S, Tex, 183 F 770, 106 CCJL 
136 

B7. Mass.—^McQuade v. New York 
Cent R Co, 68 N.B 2d 185, 320 
Mass. 35 

58. Ill —Chicagro Great Western Ry. 
Co. Y. Illinois Commerce Commis- 
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Sion ex rel. Brotherhood of R R 
Trainmen, 75 NB2d 318, 398 Ill 
190. 

Ohio —^Akron & B. B R. Co v. Public 
Utilities Commission, 74 N E 2d 
266, 148 Ohio St. 282—New York 
Cent R. Co V Public Utilities 
Commission of Ohio, 200 NE 750, 
130 Ohio St 648 

‘Police power*' 

Commission has power under '‘po¬ 
lice power” delegated to it by the 
general assembly to make reasonable 
regulations protecting health, safety 
and welfare of those engaged in rail¬ 
road’s switching business, so long as 
such regulations do not constitute an 
attempt to regulate, or do not di¬ 
rectly burden interstate commerce, or 
run counter to federal regulations on 
the subject.—^Brotherhood of Rail¬ 
road Trainmen v. Termmal Railroad 
Ass’n of St. Louis, 41 N E 2d 481, 
379 HI. 403, affirmed Terminal R 
Ass'n of St Louis v Brotherhood of 
Railroad Trainmen, Ill., 63 S Ct, 420, 
818 U.S 1, 87 L Ed 57L 
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have power to order a railroad to desist from the 
practice of permitting a yardmaster to act as a 
member of the crew of trains operating within the 
yard,59 or of permitting the yardmaster to de¬ 
part from his supervisory and administrative duties 
in order to operate signals to govern the switching 
of cars; 99 and where the evidence is in conflict, 
the court reviewing the order of the commission 
will not substitute its judgment for that of the 
commission by holding erroneous the order of the 
commission.®^ 

Qualifications. Regulations imposing reasonable 
tests of capacity and restricting employment to 
those able to pass such tests are valid ,9^ reg¬ 
ulations imposing arbitrary tests as to qualifica¬ 
tion are invalid.®* A statute requiring railroad 
employees to pass a physical examination for de¬ 
fects of vision is reasonable and valid,®^ and has 
been held applicable to employment of persons 
within the state under contracts made outside the 
state.95 It has also been held that a doctor ap¬ 
pointed under such statute to examine applicants 
is under a mandatory duty to do so.®® 

Transportation for employees. Statutes have 


been held valid which authorize the commission to 
require railroad companies to provide necessary 
transportation for employees engaged in the oper¬ 
ation of trains in getting to outlying terminals®" 
The commission may, however, act only wdthin the 
scope of the powers conferred and under the con¬ 
ditions specified by the statute,9® and its order must 
not be arbitrary or discriminatory.®* 

Uniforms^ capSj and badges. Under a statute so 
providing, railroads may be required to provide uni¬ 
form caps for certain employees, without charge 
Such a statute has been held valid,notwithstand¬ 
ing a similar duty is not imposed on transporta¬ 
tion companies other than railroads but it has 
also been held that a statute requiring railroads 
to provide uniforms, hats, and distinguishing badg¬ 
es to be worn by certain employees i« invalid.73 

Weather sheds. Under a statute requiring rail¬ 
roads to provide weather sheds where construction 
and repair work is permanently done, at all divi¬ 
sion points, for use of employees permanently en¬ 
gaged in such work, the terminus of a small branch 
line has been held not a division point and “per¬ 
manently'* means “constantl}^" as applied to the 


5&. Ohio —^Ene R. Co v Public Util- ’ 
ities Commission, 179 N.E 924, 124 
Ohio St. 673. 

00. Ohio—^New Tork Cent. R Co. v. 
Public Utilities Commission, 40 N. 
E2d 429, 139 Ohio St. 373 

61. Ohio.—New York Cent. R. Co. 
V. Public Utilities Commission, su¬ 
pra. 

62. US —^Nashville, etc, R. Co. v. 
Alabama, Ala, 9 S Ct 28, 128 US. 
96, 32 LEd. 352. 

51 C J. p 982 note 25. 

63. NJD.—Northern Pac Ry. Co. v. 
Warner, 45 NW2d 196 

51 C.J. p 982 note 26. 

64h Color bluLdness and other de¬ 
fects of visloiL 

U.S—^Nashville, etc, R. Co v. Ala¬ 
bama, Ala, 9 set. 28, 128 US. 96, 
32 Li Ed 352. 

Ala.—^Nashville, etc, R. Co. v. State. 
3 So. 702, 83 Ala. 71. 

65. Ala—Nashville, etc, R Co. v. 
State, supra. 

66. Ala.—^Baldwin v. Eouns, 2 So. 
688, 81 Ala. 272 

5l C J. p 982 note 30. 

07. HI—Wabash R- Co v. Order of 
Ry. Conductors of America, 84 N.E, 
2d 406, 402 Ill 548 
Use of phrase ^'outlyin^ terminals” 
implies that the whole terminal itself 
IS located beyond the city and not 
partly within and partly without.— 
Wabash R Co v. Order of Ry, Con¬ 
ductors of America, supra. 


"Neoessasry” 

Under the statute providing that 
the commission may when "neces¬ 
sary." require railroads to provide 
necessary transportation for em¬ 
ployees, quoted word means a gener¬ 
al necessity for transportation of all 
operating employees during all work¬ 
ing hours to conduct railroad opera¬ 
tions for convenience of general pub¬ 
lic, and not for personal convenience 
of some of employees for part of the 
time.—Wabash R. Co v Order of Ry 
Conductors of America, supra 

68. HI —^Wabash R Co v Order of 
Ry Conductors of America, supra. 

Order hdld. invalid 
Order requiring railroad to pro¬ 
vide daily transportation for em¬ 
ployees after midnight from city 
depot to yard office outside city lim¬ 
its was mvalid as unlawful and un¬ 
reasonable in absence of substantial 
evidence that yards constituted an 
outlymg terminal and that such 
transportation was necessary to con¬ 
duct railroad operations for con¬ 
venience of the general public,— 
Wabash R. Co v. Order of Ry. Con¬ 
ductors of America, supra. 

69. HI—Wabash R. Co. v. Order of 
Ry, Conductors of America, supra. 

70. Mass —^McQuade v New York 
Cent. R. Co, 68 NJE2.2d 185, 320 
Mass. 35. 

Zntent 

The statute requiring railroad com¬ 
pany to provide uniform cap for em¬ 
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ployees whose duties relate immedi¬ 
ately to transportation of passengers 
or their baggage, was intended pri¬ 
marily for benefit and protection of 
travelmg public.—McQuade v. New 
York Cent. R Co., supra. 

The word "provide” in statute re¬ 
quiring railroad company to provide 
uniform cap for employees whose 
duties relate immediately to trans¬ 
portation of passengers or their bag¬ 
gage IS sjmonymous with "prescribe 
and furnish."—^HcQuade v. New Tork 
Cent. R. Co , supra. 

71- Mass.—^McQuade v. New York 
Cent. R. Co, supra 
Effect of federal act 

State statute requiring railroad 
company to provide uniform cap for 
employees whose duties relate im¬ 
mediately to transportation of pas¬ 
sengers or their baggage is not in¬ 
validated by Federal Railway Labor 
Act, notwithstandmg supplying caps 
might give nse to dispute about 
working conditions over which Na¬ 
tional Railroad Adjustment Board 
might have 3 urisdictio» —McQuade v 
New York Cent. R Co., supra. 

72. Mass —^McQuade v- New York 
Cent R. Co, supra. 

73- Mich.—Woodward v. Pere Mar¬ 
quette Ry. Co., 19 N.W.2d 489, 312 
Mich 67. 

74b Ark.—St. Louis, etc-, R. Co v 
State, 143 SW. 913, 102 Ark. 206. 
51 C J. p 985 note 87. 
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■work done,^® but “regularly” as applied to the 
employees engaged therein 76 

§ 401 . -Full Crew Regulations 

a In general 

b. Construction and operation 
a. In G-eneral 

The so-called ''full orew” statutes requiring a spec¬ 
ified number and kind of employees on certain trains 
or cars are valid and enforceable, if sufficiently reason¬ 
able and definite, and a regulatory commission may 
promulgate reasonable requirements as to the number 
and kind of crew members under its power to adopt reg¬ 
ulations relating to the protection, welfare, and safety 
of railroad employees and the public. 

Under the so-called “full crew” statutes a speci¬ 
fied number and kind of employees may be re¬ 
quired on certain trains or cars.'^'^ These statutes 
are designed to promote the safety of passengers 
and employees,and, when they do not otherwise 


infringe constitutional provisions, are valid and 
enforceable,*^^ if sufficiently teasonable^o and defi- 
nite.®i Likewise, a commission may promulgate 
reasonable requirements as to the number of crew 
members under its power to adopt regulations re¬ 
lating to the protection, welfare, and safety of 
railroad employees and the public, ^2 provided it 
acts within the scope of its powers but, where 
a statute fixes the necessary members of a tram 
crew, the commission may be without authority 
to require additional crew members.®^ Ordinarily 
a commission has no authority, by rule or other¬ 
wise, to relieve a railroad corporation from pen¬ 
alties that it would otherwise incur under a “full 
crew” statute; nor may it make those penalties 
applicable to situations which do not fall within 
the statute ^5 

In some jurisdictions municipalities have the 
power to determine the number or qualifications 


7S- Ark—St Lrouls, etc, K Co v. 

State, 112 SW 160, 86 Ark 618. 

51 C J p 986 note 88 
78. Ark—St. Louis, etc, R. Co. v 
State, supra. 

77. ND.—Northern Pac Ry Co v. 
Warner, 45 NW.2dl 196. 

Wis—State V Chicago & N W Ry 
Co. 237 NW 132, 205 Wis 262. 

78. Neb.—^Bressler v Chicago & N. 
W Ry Co., 42 N.W.2d 617, 162 
Neb 732 

Pa—^Brotherhood of Railroad Train¬ 
men V Public 'Service Commission, 
78 Pa Super 523. 

Particmlar employee or class 
Full train crew law is designed to 
promote safety of passengers and 
employees of railroad, and is not pri¬ 
marily in interests of any particular 
employee or class of employees — 
Beal V Missouri Pac R Corp in Ne¬ 
braska, CCANeb, 108 F2d 897, re¬ 
versed on other grounds 61 S Ct. 418, 
312 US 45, 86 L Ed 677. 
PresumptioiL 

The purpose of the full-crew law 
IS to protect safety of employees and 
passengers on railroads, and pre¬ 
sumptively at least the legislature, in 
enacting the law, wa^ thinking about 
dangers incident to railroad operas 
tions in state and not in adjoining 
states—^Union Pac. R. Co. v. Ander¬ 
son, 120 P2d 678, 167 Or 687. 

79. US —^Missouri Pac Ry. Co v. 
Norwood, Ark, 61 g Ct. 468, 288 
U.S. 249, 76 LEd 1010, modified 
on other grounds 51 S Ct. 662 283 
U.S. 809, 76 L.Bd. 1428. 

C J. p 982 note 84. 

AUegatlonji of complaint in suit to 
enjoin enforcement of state full-crew 
la-ws held insufficient to show uncon- 
rtitutionality—^Missouri Pac. Ry. Co. 
▼. Norwood, supra. 


80m Pa —^Pennsylvania R Co v 
Driscoll, 9 A 2d 621, 336 Pa 310— 
Pennsylvania R Co v Driscoll, 
Com PI, 47 Dauph Co 108 
51 C J p 982 note 35 
The penalty provision of the Full 
Crew Act requiring that railroad, its 
officers and agents, should pay one 
hundred dollars for each violation, 
clearly caused persons affected there¬ 
by to come within the protection of 
the Bill of Rights of the state consti¬ 
tution —^Pennsylvania R Co v. Dris¬ 
coll, 198 A 130, 330 Pa. 97. 
XTnxeasonable flnanoial burden 

Where compliance with both regu¬ 
latory statute and rule of a railroad 
governing operation of its mainte¬ 
nance of way crews causes duplica¬ 
tion of effort on part of employees 
which results in unreasonable finan¬ 
cial burden on railroad, court will not 
for that reason declare statute un¬ 
constitutional and void —^Northern 
Pac Ry. Co- v. Warner, NJD., 46 
NW2d 196. 

81. Ind—^Pittsburgh, etc, R. Co. v. 
State, 87 NB 1084, 172 Ind 147, 
167, affirmed 32 6.Ct 620, 223 UjS 
713, 66 LEd. 626. 

51 C.J. p 982 note 36. 

82. Ill—Chicago Great Western Ry. 
Co. V Illinois Commerce Commis¬ 
sion ex rel. Brotherhood of R. R. 
Trainmen, 75 N.E 2d 318, 398 HI. 
190. 

Order held nnxeadiottable 

(1) Order of commission requiring 
an additional flagman on passenger 
trams of five cars or more on a rail¬ 
road protected by automatic signals 
was unreasonable^ smce a tram of 
less than five oars requires equal flag 
protection —Chicago Great Western 
Ry. Co. V. Hlmois Commerce Commis- 
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Sion ex rel. Brotherhood of R R. 
Trainmen, supra 

(2) Where testimony in support of 
order by commission requiring an ad¬ 
ditional brakeman was chiefly opin¬ 
ions and conclusions, and record was 
undisputed that at no time had there 
been an accident on run in question 
resulting in either damage to prop¬ 
erty or injury to any person, order of 
commission was properly vacated un¬ 
der statute on ground that it was 
"unreasonable, inequitable and un¬ 
just”—^Lowden v. Iowa State Com¬ 
merce Commission, 294 N.W 749, 229 
Iowa 626. 

83. Ill—Chicago Great Western Ry, 
Co. V Ilhnois Commerce Commis¬ 
sion ex rel Brotherhood of R. R. 
Trainmen, 75 NE2d 318, 898 Ill 
190. 

Neoessl'fcgr of flnaing 

Order of commission requiring rail¬ 
road protected by automatic sigimls 
to employ an additional crew member 
on passenger trains containing five 
or more cars to perform flagman du¬ 
ties was invalid for failure to find 
that the health or safety of railroad 
employees, passengers, customers, or 
the public demanded that continuous 
rear-end flagman service be per¬ 
formed by the operating train crew 
—Chicago Great Western Ry. Co v 
Illinois Commerce Commission ex 
rel. Brotherhood of R R. Trainmen, 
supra. 

84 . ' US —^Pullman Co. v. Railroad 
Commission of Texas, DC Tex, 33 
FSupp. 676, reversed on other 
grounds Railroad Commission of 
Texas v. Pullman Co, 61 S Ct. 643, 
312 US. 496, 86 LEd 971. 

85- N.D—Northern Pac. Ry. Co. v. 
Warner, 45 N.W.2d 196. 
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of persons who must serve on a train within the 
corporate limits,*® but it has been held that a mu¬ 
nicipal ordinance requiring railroads to keep cer¬ 
tain crewmen on all engines and trains operating 
across city streets is invalid in the absence of any 
statutory authority for such regulation by a city.*'^ 

b. Oonstxuction and Operation 

(1) In general 

(2) Railroads or railroad lines within 

regfulations 

(3) Nature and composition of car or 

train 

(4) Train and switching movements 

(5) Character and location of crew 

(1) In General 

Provisions of the “full crew" statutes, being penal, 
are subject to the rule of strict construction, but they 
should not be interpreted so as to defeat the obvious 
purpose of the legislature Such statutes are applicable 
only to cases within their terms. 

The provisions of the "full crew*^ statutes, being 
penal, are subject to the usual rule of stnct con¬ 
struction,** but they should not be interpreted so 
as to defeat the obvious purpose of the legisla¬ 
ture.*® Such statutes may by their terms be lim¬ 
ited in their operation to certain railroads or lines, 
to trains or cars of a certain nature or composi¬ 
tion, and to certain train movements or opera¬ 
tions, as discussed infra subdivisions b (2)-(4) of 


this section, and, hence, they are applicable only 
to cases within their terms,*® but where they ap¬ 
ply, the running of a train with less than the pre¬ 
scribed number of employees constitutes a viola- 
tion.*i 

(2) Railroads or Railroad Lines within Reg¬ 
ulations 

''Full crew" statutes have been construed to apply 
to common carriers only, and not to private railroads 
not doing business as common carriers. A single track 
branch, irrespective of Its length, is a railroad to which 
such a statute is applicable. 

"Full crew” statutes have been construed to ap¬ 
ply to common carriers only, and not to pnvate 
railroads not doing business as common carriers.** 
Under a statute requinng a specified crew on cer¬ 
tain trains operated over a road or part of it, a 
single track branch is a railroad irrespective of its 
length,** or the fact that it is used exclusively for 
freiglit,*^ and despite the existence of numerous 
private sidings along the line.*® 

Under a statute applicable to railroads operating 
lines of over a specified number of miles, owner¬ 
ship alone is not the only test of whether the rail¬ 
road is a short independent line not within the 
statute or part of the overall sj^^stem of a trunk line 
within the statute, but the issue is whether the rail¬ 
road company operates the line as a part of its sys¬ 
tem.*® While a statute requiring a specified crew 


8ft. TT.S —Northern Pacific Ry. Co. v. 
Wemberg, DC.Minn., 6S FSupp. 
133 

Relationship to safety 

The validity of city ordinance maJc- 
Ing it unlawful to operate a rail¬ 
road locomotive within corporate lim¬ 
its unless manned by at least one 
engineer or operator and one fireman 
or helper must be sustained, if at 
all, on basis of its relationship to 
safety of the public and railroad em¬ 
ployees, since city is not concerned 
with the convenience of operations 
in railroad yards within city.—North¬ 
ern Pacific Ry. Co. v Weinberg, su¬ 
pra. 

87. Ky—LfOuisnlle & N. R. Co. v. 
City of Hazard, 200 S.W.2d 917, 804 
Ky 370. 

Partial invalidity held to render 
entire ordinance unenforceable. 

TJ S —Northern Pacific Ry Co. v 
Weinberg, D C Minn., 53 F.Supp, 
133. 

Ky.—^Louisville & N. R. Co. v. City of 
Hazard, 200 S.W 2d 917, 304 Ky, 
870. 

8ft Nev.—State v Nevada Northern 
R. Co., 283 P 631, 48 Nev. 436 
Ohio—R. Co. v. Public Utilities 


Commission, 48 N.K.2d 100, 141 
Ohio St. 342. 

Tex—Railroad Commission of Texas 
V, Texas & N. O. R Co, CivApp., 
42 SW,2d 1091, error refused. 
Wis.—State V. Chicago & N W. Ry. 

Co.. 237 NW. 132, 205 Wis 252 
88. Or,—^Union Pac. R. Co. v. Ander¬ 
son, 120 P.2d 578, 167 Or. 687. 

51 C.J. p 983 note 39. 
sa Ark.—^Missouri Pac. R Co. v. 
Moore, 197 S.W.2d 284, 210 AtK 
643 

91. Ohio—^New York, C. & St L R 
Co. V. Public Utilities Commission 
of Ohio, 176 N.B. 71, 128 Ohio St 
524. 

51 C J. p 983 note 40. 

92. Ohio.—Cooperative Legislative 
Committee of R R. Brotherhoods v. 
Public Utilities Commission, 80 N. 
K 2d 159, 149 Ohio St 511. 

Switching locomotives 
Railroad was not engaged in an op¬ 
eration as a "common carrier” with 
respect to operations within limits of 
steel manufaoturmg plant pursuant 
to contract by which railroad fur¬ 
nished to manufacturer, which had 
established a private Intra^plant rail¬ 
road, crews tO' operate switching lo¬ 
comotives, which crews were under 
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supervision of manufacturer and 
were paid by it through railroad, 
and, hence, was not required to fur¬ 
nish statutory five man crew in con¬ 
nection with operation as common 
carrier—Cooperative Legislative 

Committee of R R. Brotherhoods v. 
Public Utilities Commission, supra. 
98. Pa.—^Pennsylvania R Co. v. Pub¬ 
lic Service Commission, 74 Pa-Su¬ 
per. 131, 136. 

94, Pa.—Pennsylvania R Co, v- 
Public Service Commission, supra. 

95. Pa.—Pennsylvania R Co v. Pub¬ 
lic Service Commission, supra. 

51 C.J. p 988 note 45. 

9ft Ark.—^Kansas City Southern Ry. 
Co. V. States 214 SW2d 79. 218 
Ark. 906. 

leased tracks 

Where railroad operated trunk Ime 
not less than one hundred n^les in 
length and also branch line about 
twenty-eight nuXes long over traclis 
leased from anpthdr road, on which 
switching operations were conducted 
across streets of city of first class, 
although branch equipment and train 
crew were used only on branch line 
for which separate books were kfept, 
branch could not be deemed a "rail¬ 
road less than one hundred miles in 
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on trains operated on a road over a certain number 
of miles in len^h is not designed to be extraterritori¬ 
al in effect,it does apply to a road if its total line 
within and outside the state exceeds the specified 
distance.98 A full-crew statute in terms applica¬ 
ble to trains ‘‘sent out” on a railroad within the 
state has been construed as applicable to trains 
starting from a different state and passing through 
the local state to points beyond the borders of the 
latter 

Number of trains. Under a statutory provision 
excepting from the full crew requirement “any 
line of railroad in this state on which but one 
tram a day is operated each way,” the roads except¬ 
ed are those with trafiSc limited exclusively to one 
daily train each way.i 

(3) Nature and Composition of Car or Train 

Under the terms of the “full crew” statutes, the 
number of the crew required may depend on the kind 
of car or train which is being operated, and the require¬ 
ments of such statutes do not apply to trams composed 
of less than the specified number of cars. 

Under the terms of the “full crew” statutes, the 
number of the crew required may depend on the 
kind of car or tram which is being operated.2 Un¬ 
der statutes prescribing different and specified 


crews for freight, passenger, or “other” trains, 
and failing to define the specified classes of trains, 
It will be presumed that the legislature used the 
terms in their ordinary or popular signification,^ 
and a freight train will be defined as one carrying 
freight only,^ a passenger train one carrying pas¬ 
sengers and no freight,5 and mixed trains will fall 
within the category of “other” trains.® Under stat¬ 
utes requiring specified crews for passenger trains 
and for freight trains, a mixed passenger and 
freight tram is not coveredJ A statute relative to 
employees on trams transporting passengers and 
merchandise is inapplicable to trains carrying pas¬ 
sengers only.® A statute applicable to a locomo¬ 
tive handling “cars” does not apply to a locomo¬ 
tive moving an auxiliary tender.® 

The requirements of a “full crew” statute di¬ 
rected to trains of more than a certain number of 
cars do not apply to trains composed of less than 
the specified number of cars.^® Under a statute re¬ 
quiring any train, carrying passengers, consisting 
of a certain number of passenger coaches and one 
baggage car, to carry a specified crew, a combina¬ 
tion car in fact used for baggage is a “baggage 
car” notwithstanding the absence of a baggage- 
man^i or the locking of the aforesaid car.^^ Un- 


length” so as to exclude it from pro¬ 
vision of full switching crew law 
requiring crews of at least six men 
during switching operations In cities 
of first class—^Kansas City South¬ 
ern Ry. Co V State, supra. 

97- Ark.—Kansas City Southern R. 
Co. V State, 174 S W. 223, IIS Ark. 1 
455, 459. 

61 C J. p 983 note 47. 
ea Ark—Kansas City Southern R 
Co V State, supra 
51 C.J. p 983 note 48 
99. Ind—^Pittsburgh, etc, R Co. v 
State. 87 N.B. 1034, 172 Ind 147, 
affirmed 32 S Ct. 620, 223 U S 713, 
66 liBd 626. 

61 C J. p 983 note 50. 

1. Nev.—State‘v. Nevada Northern 
R. Co, 233 P. 631, 48 Nev. 436, 439. 
61 C.J. p 984 note 72. 

8. Neb.—^Brassier v. Chicago & N. 
W Ry. Co, 42 N.W2d 617, 162 
Neb. 732. 

The term “tralxL,” as used in fuU- 
crew law m desorlbmg the crews re¬ 
quired for different kinds of trains 
named in the statute, means a series 
of cars drawn by a locomotive engine 
over the tracks of the railroad, and 
It indicates a transportation agency, 
one of the principal purposes of 
which is mobility of action over and 
on the^ tracks of the rajJrQa4.—^Mis- 
souri-Kansas-Taxas R. Go. v .State,* 
Tex Civ App., 131 S.W.2d 702, error | 
refused. 


**Coxistraotlon. train.” | 

A wrecking crane, used in repairing 
track, which was operated by steam ^ 
power and was mounted on flat car 
with the engine geared to the truck | 
wheels so as to enable it to move 
slowly over the track, together with 

I flat car on which crane rested while 
being transported to and from work 
zone, a water car, and coal car loaded 
with heavy stone for riprap purposes 
on right of way, did not constitute 
a “construction train” within full- 
crew law.—^Missouri-Kansas-Texas 

R. Co V. State, supra. 

Power as standard 
Under statute stating what self- 
propelled vehicles not used for trans¬ 
portation of passengers and freight 
or property for hire shall be manned 
by a full crew, the legislature made 
“sufficient power to draw or propel 
itself and one or more standard rail¬ 
road cars" the standard for determin- 
mg to which self-propelled vehicles 
operating on or over railroad tracks* 
the statute applies, and in view of 
the relationship of power to size and 
weight, the standard is reasonable.— 
Northern Pac, Ry. Co. v. Warner, N. 
D., 45 N.W.2d 196. 

3. Ariz,—^Arizona Eastern R Co. V. 
State, 242 P. 870, 29 Ariz 446. 

4. Ariz—Arizona Eastern R. Co. v. 

I State, supra 

I 61 C J p 883 note 68. 
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5. Anz.—Arizona Eastern R. Co v 
State, supra 

e. Ariz.—^Arizona Eastern R. Co v. 

State, supra. 

61 C J. p 983 note 60. 

7. Neb —State v Chicago, etc, R 
Co, 212 N.W. 685, 116 Neb. 306. 

51 C.J. p 984 note 62. 

8L Tex —State v. International, etc, 
R. Co, 68 S.W. 534, 29 Tex Civ.App 
149. 

61 C.J. p 984 note 64. 

9. Ohio.—^Brle R. Co. v Public Utili¬ 
ties Commission, 48 NE2d 100, 141 
Ohio St 342. 

IOl Wis—State v. Chicago & N. W 
Ry. Co., 237 N.W. 132, 206 Wis. 
252. 

”Plolcl 2 Lg up” cars 

Regular detaching of two passen¬ 
ger cars from five-car westbound 
train and adding two cars to three- 
car eastbound train held not “picking 
up” cars between termmals, within 
exception in statute fixing minimum 
crew on passenger trams composed 
pf more than three cars.—State v. 
Chicago & N. W. Ry. Co., supra 

11. Pa.—Pennsylvania R. Co. v. 
Public Service Commission, 67 Pa. 
Super 669, 674, 

61 C.J. p 984 note 66. 

12. Pa —^Pennsylvania R. Co. ▼. 
Public Service Commission, supra 
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der a statute requiring two brakemen on passen¬ 
ger trains carrying four or more passenger coach¬ 
es or cars, a tram of less than four passenger cars 
but of more than four cars is not within the re¬ 
quirement Pullman sleepers are passenger 
coaches within the meaning of the statute relative 
to full-crew requirements of passenger trains 

The term "passenger train*' within a “full crew” 
statute has been held to refer only to a steam-op¬ 
erated tram,i6 so that the statute is inapplicable 
to modem gasoline, electric, and gasoline-elec¬ 
tric motor cars or trains, carrying passengers over 
steam railroads.^® So a statute in terms applica¬ 
ble to passenger trains of five cars or less has been 
held inapplicable to motor cars where the legisla¬ 
ture recognized a railway motor car as one classi¬ 
fication of trains.i7 The fact, however, that a 
particular type of engine or machine came mto 
existence after the enactment of the statute stat¬ 
ing what self-propelled vehicle shall be manned by 
a full crew, does not preclude the statute from 
applying to such t3rpe of engine or machine.^^ 
Some statutes by their terms are inapplicable to 


cars propelled by electricit}\i9 

Provisions have been construed which require 
full crews for “main line local freight trains.”20 
Such provisions do not apply to trains properly 
classified as through trains,or which operate 
over branch lines.22 

(4) Train and Switching Movements 

Unless the statute otherwise provides, “full crew” 
acts apply to tram movements, but not to switching 
operations* 

Unless the statute otherwise prov-ides, “full crew” 
acts apply to train movements,^3 but not to switch¬ 
ing operations,24 the rules in this respect being sim¬ 
ilar to those obtaining under the air-brake provi¬ 
sions of the Federal Safety Appliance Act26 A 
train does not lo-se its character as such because 
it hauls only empty cars,26 or because the engine 
is located in an unusual position,27 or because in 
the course of the nm it performs incidental switch¬ 
ing operations.28 Under some statutes, full-crew 
requirements are specifically applied to switching 
operations.22 Under a statute requiring a ‘Speafied 


13- parte Galivan, 122 P 

961, 162 Cal 331 
fil C J. p 984 note 69. 

14h Pa —^Pennsylvania R Co v Pub¬ 
lic Service Commission, 67 Pa Su¬ 
per 669. 

51 C J. p 984 note 7fr. 

15. Tex —Railroad Comimssion of 
Texas v. Texas & N. O. B Co., Civ 
App, 42 S W 2d 1091, error refused, 

16. Tex —^Railroad Commission of 
Texas v. Texas & N. O. R. Co» 
supra. 

17. Neb.—^Bressler v. Cblcagro & N- 
W. Ry. Co, 42 N.W.2d 617, 152 
Neb 732^—^Moredick v. Chicago & 
N. W. Ry. Co. 262 N.W. 469, 125 
Neb 864 

18. N.D.—Northern Pac Ry. Co. v. 
Warner, 46 N W2d 196. 

A self-prop^Ued power haUaerter 
designed for tamping ballast under 
railroad ties, which had sufficient 
power to push or pull a railroad 
freight car, was within statute stat¬ 
ing what self-propeUed vehicles not 
used for transportation of passenger 
and freight or property for hire 
shall be manned by a full crew, not¬ 
withstanding It operated over tracks 
in a limited way. and removed itself 
from tracks under its own power 
without clearing through a switch, 
and was not eguipped to pull or push 
a standard car and was not used to 
do so, and notwithstanding such hal- 
laster was invented after passage of 
statute.—Northern Pac. Ry. Co. v. 
Warner, supra 

13. Ohio.-—^Brotherhood of Locomo- 
tive Firemen and Engmemen v 


Public Utilities Commission, 176 
NE. 454, 123 Ohio St. 336 
HflCotorcar and attached passenger 
oar, to which electricity was trans¬ 
mitted hy generator connected with 
gasoline motor, were "propelled by 
electricity” within exception ftom 
full crew law.—Brotherhood of Ix>co- 
motive Firemen and Engmemen v 
Public Utilities Commission, supra. 

20. Or—Oregon, C. & E Ry Co. v 
Blackmer, 69 P2d 694, 154 Or. 388 

Train held not within statute 
Freight train, usually consisting of 
about thirty-five cars and making 
daily round trip between city and 
terminal about sixty-five miles dis¬ 
tant. loading and unloadmg freight 
at any depot or siding where such 
freight is oifered or to which it is 
destmed, held not **main line local 
freight tram” within statute provid¬ 
ing that all mam line local freight 
trams shall have full crew —Oregon, 
C. & E. Ry, Co. V. Blackmer, supra. 
Rule as fixing character of train 
Rule of railroad company for con¬ 
version of rate of pay for pool 
freight crews to local rates under 
certain circumstances Is merely a 
recognition that employees are en¬ 
titled to receive local freight train 
rates of pay fO';r such local work as 
they are called on to do, and rule 
cannot of itself fix character of trains 
as “main line local freight trams”, 
within full-crew statute.—Union Pac. 
R. Co V Anderson, 120 P2d 578, 167 
Or. 687. 

21. Or.—^Unlon Peus. R. Oo. v. An¬ 
derson. supra. 
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AcqLniesoenoe by employees as affect¬ 
ing classification 

Or,—Union Pac. B. Co. v. Anderson, 
supra. 

22, Or.—^Union Pac R Co. v. Ander¬ 
son, supra. 

Operation of more than one train 
The Imes of plaintiff railroad, 
which branch off mam line, could not 
be converted mto "mam lines” for 
purpose of full-crew law by fact that 
traffic which they earned necessi¬ 
tated operation of more than one 
train at a time over their tracks.— 
Union Pac B. Co v. Anderson, supra. 

23. Pa.—^Pennsylvania R. Co. v Pub¬ 
lic Service Commission, 74 Pa Su¬ 
per. 131. 

51 C.J. p 984 note 74. 

2A Pa —^Pennsylvania R. Oo v. Pub¬ 
lic Seivice Commission, supra. 

51 C.J. p 985 note 81. 

25. Pa.—^Brotherhood of Railroad 
Trainmen v. Public Service Com¬ 
mission, 73 PaSuper. 523 
Rule under federal air-brake provi¬ 
sion see infra § 425. 

86. Pa—^Pennsylvania R Co. v. Pub¬ 
lic Service Commission. 74 Pa Su¬ 
per 131 

51 CJ*. p 984 note 77. 

27. Pa.—^Pennsylvania R. Co. v Pub¬ 
lic Service Commission, supra. 

51 C.J p 984 note 78. 

28. Pa —^Pennsylvania R Co. v. 
Public Service Commission, supra 

51 aj. p 984 note 79. 

29. Ark —Ransas City Southern Ry. 
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crew on an engine or locomotive used to switch 
cars, a locomotive crane used for switching pur¬ 
poses is within the full-crew requirement^O 

Some statutes are by their terms applicable only 
to trains operated over any part of the road in 
excess of a specified number of continuous miles, 
with certain exceptions,31 and under such a stat¬ 
ute a railroad operation outside of the state will 
not be added to one within the state in order to 
make up the number of miles of operation render¬ 
ing the statute applicable.32 

Splitting a train with two engines so that neither 
section has a full crew is a violation of the stat- 

utes.33 

(5) Character and Location of Crew 

A statute requiring that trains be manned and op¬ 
erated by a certain number of employees classified by 
the duties performed, such as brakeman or flagman, re¬ 
fers to duties generally associated with the specified 
positions by custom and practice; and, while the re¬ 
quired employees may perform duties other than those 
to which they are assigned, having an employee primar¬ 
ily engaged In other duties but subject to call to fill the 
position specified by the statute does not fulfill the stat¬ 
utory duty. 

Where the statute requires that trains be manned 
and operated by a certain number of employees 


classified by the duties performed, such as brake- 
man or flagman, it refers to duties generally asso¬ 
ciated with the specified positions by custom and 
practice.3^ The statute does not mean that em¬ 
ployees cannot perform duties other than those 
to which they are assigned, and if employees are 
qualified to perform duties of the position to which 
they are assigned and are at all times available 
to perform them when the need therefor arises 
and they actually do perform them, the require¬ 
ment of the statute is met even though the em¬ 
ployees are assigned to, and do perform, other du- 
ties.35 So, where a statute requires a brakeman 
on a train, and a person is primarily employed as 
a brakeman and only performs other duties if and 
when his duties as brakeman permit, compliance 
with the statute is shown.® 3 On the other hand, 
having an employee engaged in other duties but 
subject to call as a brakeman or flagman does not 
fulfill the statutory duty to provide a brakeman or 
flagman,3'^ although there is some authority ap¬ 
parently to the contrary 3® Under a statute requir¬ 
ing the posting of a brakeman between every two 
cars of a passenger train, it is not necessary that 
there should be a brakeman at each end of each 
car.33 An ordinance requiring brakemen on trains 
moved within city limits to be so stationed as to 


Co V. state, 10$ SW.2d 163. 104 

Ark. 80. 

51 C J. p 985 note 83. 

Time and place 

■Statute does not require presence 
of SIX members of switching: crew 
at same place at same time—^Mis¬ 
souri Pac. R. Co, V, Moore, 197 S 
W2d 284. 210 Ark 643 
Applicability to train crews 

The statute respecting: number of 
men on switching: crew applies only 
to crews engag:ed in switchmg: in the 
cities and not to train crews, in view 
of fact that the statute does not 
mention conductors but does mention 
“foremen" who are part of switching: 
crews and not of tram crews—^Mis¬ 
souri Pac. R Co. V. Moore, supra. 
-nrard»» 

Where railroad switch tracks in 
city consisted of seventeen spur, 
team and house tracks, totaled more 
than three miles m lengrth, served 
eleven industries, and crossed four 
streets and railroad mamtained 
switch engine and crew for purpose 
of switching: cars from arriving 
trams to various industries and col¬ 
lecting outgoing li-eigfat for departmg 
trains as prescribed by signals, rules 
and instructions prescribed from time 
to time, tracks constituted a “yard" 
withm meaning: of quoted word in 
full switching' crew statute —St 
Louis-San Francisco Ry. Co v State, 
223 S.W.2d 186, 215 Axk. 714. J 


30. Ohio —^Nfew Tork Cent. R. Co v. 
Public Utilities Commission, 169 
NE 299. 121 Ohio SfL 383. 

51 C.J. p 985 note 85 

31. Or—^Union Pac R Co v. An¬ 
derson, 120 P2d 678, 167 Or. 687 

Proviso as to “main liam looai freight 
trams” 

The clause “provided, however, 
that all mam line local freight trams 
shall have a full crew consisting of 
six men, etc," following portion of 
full-crew law making it unlawful for 
any railroad to operate over any part 
of Its road in excess of fifteen con¬ 
tinuous miles any freight tram con¬ 
sisting of forty or more cars with 
less than a full crew, extends the 
legislation and intends that all mam 
Im© local freight trains are required 
to be manned with a full crew irre¬ 
spective of number of cars m the 
tram or of the number of miles op¬ 
erated—Union Pac R, Co. v- Ander¬ 
son, supra, 

3|2^ Or—^Union Pac. R. Co. v Ander¬ 
son, supra. 

33. Pa.—^Pennsylvania R. Co v. Pub¬ 
lic Service Commission, 74 Pa Su¬ 
per 131 

51 C.J p 984 note 80. 

34. Neb—^Bressler v. Chicago & N 
W. Ry. Co, 42 N.W2d 617, 162 
Neb 782. 


35. Neb—^Bressler v. Chicago & N. 
W Ry. Co, supra. 

36. US —^Beal v. Missouri Pac R 
Corp in Nebraska, CCJLNeb, 108 
P 2d 897, reversed on other grounds 
61 set. 418, 312 U.S. 45, 85 L.Ed 
677, 

37. Neb—^Bressler v. Chicago & N. 
W Ry Co., 42 N.W.2d 617, 162 Neb. 
732. 

Ohio.—New York, C. & St L R Co v. 
Public Utilities Commission of 
Ohio, 176 NB 71, 123 Ohio St 624. 
61 C.J. p 983 note 52 

38. Tex —^Missoun-BIansas-Texas R. 
Co. V. State, CIv.App., 131 SW.2d 
702, error refused 

Men qualified and available 
Even if wrecking crane together 
with fiat car on which crane rested 
while bemg transported to and from 
working zone, a water car, and coal 
car loaded with heavy stone for rip¬ 
rap purposes on right of way con¬ 
stituted a “construction train," rail¬ 
road did not violate full-crew law 
by failing to have two regular brake- 
men, where there were more than two 
men on crew who were fully qualified 
and available to discharge duties of 
regular brakemen.—^Missoun-Kansas- 
Texas R. Co. v State, supra 

39. Mass—^Renaud v New York, 
etc, R. Co, 92 N.B. 710, 206 Mass. 
557. 
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see and hear signals has been construed as also re¬ 
quiring the stationing of hrakemen where they can 
relay the signals to employees running the train.'^® 

§ 402. - Station Agents 

a. Regulation in general 

b. Duty of railroad 

c. Discontinuance of agency 

a. Regulation in General 

Subject to constitutional and statutory restrictions, 
a board or commission may, in the reasonable exercise 
of Its regulatory powers, require the presence of agents 
at stations; but ft may not arbitrarily impose such a 
requirement regardless of the expense entailed on the 
railroad or benefit to be derived by the public. 

Subject to constitutional and statutory restric¬ 
tions, a board or commission may, under its gen¬ 
eral power to regulate the operation of railroads, 
in the reasonable exercise of its regulatory pow¬ 
ers, require the presence of agents at stations, 
who, when the circumstances demand it, may be 
required to be capable of rendering routine tele¬ 
graph service.'^^ The power to require the pres¬ 
ence of agents at stations may be derived from ex¬ 
press statutory provision,^3 or, under a statute em¬ 
powering a commission to compel adequate heat¬ 
ing and lighting of depots, the commission may 
have implied power to compel maintenance of 
station agents However, under a statute grant¬ 
ing a board or commission power to regulate the 
location of stations and the establishment of freight 
and passenger buildings, it lacks implied power to 
regulate the selection of station employees.46 Jn 


any event, orders of a board or commission relative 
to agents at stations must be reasonable.^® So the 
commission may not arbitrarily require the employ¬ 
ment of a station agent regardless of the expense 
entailed on the railroad or benefit to be derived 
by the public, but the commission is only authorized 
to make such an order m that regard as the public 
interests demand and as may be reasonable and 
just.^*^ In accordance with the circumstances in¬ 
volved, particular orders have been held reason¬ 
able^® or unreasonable ^9 

b. Duty of Railroad 

A railroad is ordinarily under a duty to provide and 
maintain agents at stations, where reasonably necessary, 
but apart from statute, such duty is at most incidental 
to the railroad’s primary and absolute duty of furnishing 
transportation services, and it is not obligated to main- 
tain an agent at every one of its stations, as at a station 
where the volume of business is not sufficient reasonably 
to demand the services of such an employee. 

While it has been said that unless a statute pro¬ 
vides otherwise, a railroad has plenary power to 
determine whether or not it should keep an agent 
at any station.®® railroads are ordinarily under a 
duty to provide and maintain agents at stations, 
where reasonably necessary.®® However such duty, 
apart from statute, is at most incidental to the 
railroad's primary and absolute duty of furnishing 
transportation services,®® and it is not obligated to 
maintain an agent at every one of its stations,®* 
as at a station where the volume of business is not 
sufficient reasonably to demand the services of 
such an employee.®® The employees which a rail- 


40 . 3Io—^Harper v. St Louis Mer¬ 
chants* Bridgre Terminal R. Co., 86 
S W 99, 187 Mo 675. 

51 C J p 983 note 55. 

41. N.D —^Petition of Patrons of 
Great Northern Ry. Co. of Nash, 
267 NW. 723, 66 N.L. 541. 

51 C J. p 985 note 94. 

Constitutional provision vestin^r 
power in commission to require rail¬ 
way to provide adequate agents held 
' mandatory, and to vest exclusive 
power in commission—In re Atchi¬ 
son, T. & S. F. Ry. Co., 20 P.2d 918, 
37N.M 194. 

42. Okl.—St. Louls-San ETrancisco 
R Co V. State, 242 F. 248, 115 Okl. 
152, 163 

51 C J p 985 note 95. 

43. N.D.—Petition of Patrons of 
Great Northern Ry. Co. of Nash, 
267 N.W. 723, 66 N.D. 541. 

4^ Tex.—Angelina, etc., R. Co. t. 
Railroad Commission. C^vJlpp., 212 
S.W. 703. 

45. Tenn—^Nashville, etc, R. Co. v. 
Railroad, etc, Commission, 16 SW 
2d 761, 169 Tenn. 43. 

51 CJ*. p 985 note 3. 


46L Ill.—^Atchison, T & S F. Ry 
Co V Illinois Commerce Commis¬ 
sion. 74 NE2d 885, 397 IlL 406— 
Illinois Cent R. Co. v Illinois 
Commerce Commission, 32 NE2d 
146, 375 Ill. 686. 

Okl.—^Lowden v. State, 118 F2d 238, 
189 Okl 491. 

51 C.J. p 986 note 7. 

47. NM-—^Village and Citizens of 
Grenville v. State Corp Commis¬ 
sion, 206 P2d 259, 53 N.M 259. 

Neoesaity of proof 
Ordinarily commission’s require¬ 
ment for establishment of railroad 
agency is unenforrceable if cost of 
establishment and maintenance has 
not been shown.—San Juan Coal & 
Coke Co V. Santa P€, S. J. & N. R. 
R, 298 P. 663, 35 NM 336 

48. Ind—New York Cent. R. Co v. 
Public Service Commission, T N.E. 
2d 957, 212 Ind. 329. 

51 C.Jj p 986 note 3. 

43. N.M—San Juan Coal & Coke 
Co. V. Santa F6, S. J. & N. R. R,. 
298 P. 663, 36 NM. 336 
51 C.J. p 986 notes 9, 18 Cel. 

50. Ark—iBIansas City Southern R. 
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Co V State R Commission, 299 S. 
W 761, 175 Ark. 426. 

51. Or.—State v Corvallis, etc, R 
Co, 117 P. 980, 69 Or. 460, 468 

51 C J. p 986 note 12. 

52. SC—Southern Ry. Co- v. Pub¬ 
lic Service Commission, 10 SB.2d 
769, 196 S.C. 247 

58. S.C.—Southern Ry. Co. v. Pub¬ 
lic Service Commission, supra. 

54. HI.—Atchison, T & S F Ry. 
Co. V. Illinois Commerce Commis¬ 
sion, 74 N.E 2d 885, 397 Ill. 406 

S.C.—Southern Ry. Co. v Public 
Service Commission, 10 S.E.2d 769, 
196 S.C 247. 

65. Ill.—^Illinois Cent R Co. v. Il¬ 
linois Commerce Commission, 74 
N.E2d 893, 397 Ill. 399—Atchison, 
T. & S F. Ry Co. V. Illinois Com¬ 
merce Commission, 74 N.K2d 885, 
397 IlL 406. 

'M'lTm-—State v. Chicago & N. W. Ry. 
Co., 297 N.W. 715, 210 Minn. 147. 

Neb.—Application of Union Pac. R 
Co., 31 N.W.2d 662, 149 Neb. 575r- 
Application of Thomson, 8 N.W.2d 
552, 143 Neb. > 52—^In re Thomson, 
4 N.W.2d 756. 141 Neb. 697. 
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road must maintain at a station need only be ade¬ 
quate for requirements of the station, and should 
be in a measure commensurate with the patronage 
and receipts from that portion of the public for 
whom services are rendered 56 

The duty to provide an agent may sometimes 
be implied from statutory provisions relative to 
depots generally,®"^ but such provisions have also 
been construed as not imposing a mandatory re¬ 
quirement to maintain an agency station rather 
than a nonagency station m charge of a caretak¬ 
er 5® Under a statute providing in one section 
that every railroad shall provide at all villages and 
cities suitable freight and passenger depots, and 
in a succeeding section that, where the annual 
business “at any station” exceeds a specified 
amount, the railroad shall keep an agent there, the 
road must keep an agent at a station with the requi¬ 
site amount of business irrespective of whether 
such station is in an incorporated or unincorpo¬ 
rated village.®^ Under a statute requiring an agent 
at any station where the annual business exceeds 
a specified sum, such sum is to be measured by 


the volume of business at the station,®® irrespec¬ 
tive of the particular railroad ultimately securing 
the business,and irrespective of the question of 
profit 

c. Discontinuance of Agency 

(1) Power and proceedings of commis¬ 

sion 

(2) When discontinuance proper 

(1) Power and Proceedings of Commission 

Under various statutes, a railroad may not discon¬ 
tinue the services of agents at stations without securing 
the permission of the appropriate board or ccymmission, 
but such board or commission must act reasonably in the 
matter and its determination must be supported by suffi¬ 
cient evidence, and its order Is subject to judicial review 

Under various statutes and administrative regu¬ 
lations, a railroad may not discontinue the services 
of agents at stations without securing the permis¬ 
sion of the board or commission charged with the 
regulation of railroads, but such board or com¬ 
mission generally has the power to direct or to au¬ 
thorize the discontinuance of a station agency,®^ 


NM—village and Citizens of Gren¬ 
ville V. State Corp, Commission, 
206 P.2d 269, 68 NM 269—Peti¬ 
tion of Town of Grenville, 119 P 
2d 632, 46 N.M. 3 

Okl,—Atchison, T & S. P Ry Co v. 
State, 119 P.2d 840, 190 Okl 18— 
liowden v. State, 118 P 2d 242, 189 
Okl 495—^Lowden v. State, 118 P. 
2d 238, 189 Okl. 491—^Atchison, T 
& S. P Ry. Co. V State, 118 P 2d 
202, 189 Okl. 485—^Lowden v State, 
106 P2d SOI, 188 Okl. 106 
S C.—Southern Ry. Co. v Public 
Service Commission, 10 S P 2d 777, 
196 S C 265 

61 C.J. p 602 note 18 [a], p 986 note 
13 

Disproportionate cost 
A railroad should not be required 
to maintain an agrency station in¬ 
stead of being: permitted to substi¬ 
tute a prepay station therefor when 
cost of service involved in main¬ 
taining: agency station is out of pro¬ 
portion to revenue derived from that 
portion of public benefited thereby, 
especially where a substitute service 
may be provided which will afford 
the same essential service but which 
IS less convenient—Illinois Cent. R 
Co V Illinois Commerce Commis¬ 
sion, 32 KE1.2d 146, 376 lU 685 

Be. Okl —^Mlssourl-Kansas-Texas R 
Co V. State, 76 P.2d 884, 182 Okl 
134 

Custodian, held reanired 
NM,—^Village and Citizens of Gren¬ 
ville V, State Corp. Commission, 
206 P.ad 259, 63 NM 269. 

57. Tex.—lAJogellna, etc, R. CSo v 


Railroad Commission, Civ App, 
212 SW 703. 

61 C.J. p 986 note 15. 

68. Ill—Illinois Cent R. Co. v, Il¬ 
linois Commerce Commission, 74 
NP2d 626. 897 lU 387 
FnblLo convenience and necessity 
The statute requiring railroads 
carrying passengers or freight to 
maintain depots where railroad re¬ 
ceives and delivers passengers and 
freight at all towns and villages 
liaving population of two hundred or 
more does not mandatorily require 
an agency station at such places, but 
requires that the manner of operat¬ 
ing railroad depots in such communi¬ 
ties must be conformable with public 
convemence and necessity—^IlUnois 
Cent. B, Go. v. Illinois Commerce 
Commission, 74 NB.2d 893, 397 Ill 
399—^Atchison, T- & S F Ry. Co. v 
Illinois Commerce Commission, 74 
NB 2d 886, 397 Ill 406—Illinois Cent 
R Co V Illinois Commerce Com¬ 
mission, 74 NB2d 646, 397 Ill. 328— 
Illinois Cent. R. Co v Illinois Com¬ 
merce Commission, 74 NB 2d 626, 397 
,111. 387 

59. Minn.—^Hines v. Minnesota, etc, 
R Co, 186 NW. 797, 161 Minn. 
402. 

60. Minn—^Abrahamson v. Canadian 
Northern R Co. 226 NW. 94, 177 
Minn 136 

61 C J p 987 note 19. 

31. Minn.—Abrahamson v. Canadian 
Northern R. Co, supra. 

510 J.p 987 note 20. 
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62. Minn.—Abrahamson v Canadian 
Northern R Co, supra 

61 C J p 987 note 21 

63. N M —^In re -Southern Pac Co., 
16 P2d 402, 37 NM 11 

S.C—Southern Ry Co v Public 
Service Commission, 10 S B 2d 769, 
195 S C. 247. 

64. Ill—Atchison, T. & S F Ry. 
Co. V. Illinois Commerce Commis¬ 
sion, 74 NB.2d 886, 397 Ill 406. 

Power not unpaired by statute 
The Public Utilities Act, creating 
the commerce commission, is com¬ 
plete in itself, covers the entire sub¬ 
ject of public utilities, and vests in 
the commission general supervision 
over all public utilities, including 
the power to determine whether a 
station agency may be discontinued, 
which power is not impaired by the 
requirements of the Railroad and 
Warehouse Act providing that rail¬ 
road shall build and maintain depots 
in all towns and villages with a pop¬ 
ulation of two hundred or more and 
requiring certain services in connec¬ 
tion with such depots.—^Illinois Cent. 
R. Co V, Illinois Commerce Com¬ 
mission, 74 N.E.2d 646, 397 III 323. 

Commission has Jnrlsdlotlou to 
hear and grant or deny, as public 
interest requires, railway company's 
application for leave to discontinue 
agency and withdraw station agent 
at certain point.—Denver S? S. h Ry. 
Co. v. St. Clair, 28 P.2d 840, 94 Colo. 
67. 

Burden on protestants 

The fact that railroad, instead of 
closing Its agency station at sped- 
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even m the case of a station agency created by 
special act of the legislature.^ 5 ^ contract between 
a railroad and some of its employees regulating the 
terms and conditions of employment may not con¬ 
trol or affect the power of the commission in pass¬ 
ing on the railroad's application for authority to 
withdraw full-time agents from certain stations 
and to substitute caretaker service in lieu thereof 

The commission in determining whether an agen¬ 
cy station should be discontinued must act rea¬ 


sonably,®*^ and its determination must be supported 
by sufficient evidence.^s So an order of the com¬ 
mission granting or denying a railroad companv 
permission to substitute a caretaker for an agent 
is unreasonable and arbitrary unless its findings 
and conclusions conform to the law and are sup¬ 
ported by the evidence.®^ In a proper case, the 
commission should on denying the railroad’s appli¬ 
cation grant a rehearing to consider additional 
matters affecting the situation.70 


fled point, applied to commission for 
affirmative authority to close it, did 
not alter necessity of protestants 
making affirmative case against pro¬ 
posed discontinuance—^In re Denver 
& R. G. W. R. Co, 24 P2d 727, 37 
KM. 472. 

DiscontiiiTianoe for certaiii anonths 
Application to discontinue station 
as agency station for certain months 
held properly denied on original 
hearing, where original application 
did not request such suspension — 
Los Angeles & S L R Co. v Public 
Utilities Commission of Utah, 15 P. 
2d 358, 80 Utah 455. 

65. Ark—Kansas City Southern R 
Co V State R. Comrmssion, 299 S 
W. 761. 175 Ark 425 

66. Okl—^Missouri-Kansas-Texas R 
Co V. State. 76 P.2d 884, 182 Okl. 
134. 

Mediation, of dispute 
Where commission bad not been 
requested to mediate dispute between 
railroad and its employees, fact that 
constitution required commission on 
request to effect by mediation a set¬ 
tlement of controversies between 
transportation companies and their 
employees did not justify commis¬ 
sion's dismissal of railroad's applica¬ 
tions for authority to change type of 
service at three stations because of 
railroad's failure to give notice re¬ 
quired by contract between it and 
some of its employees, where that 
contract could in no way affect com¬ 
mission's Jurisdiction over applica¬ 
tions —^Missoun-Kansas-Texas B 

Co. V. State, supra. 

67. Okl—Lowden v. State, 118 P.2d 
288, 189 Okl. 491. 

51 C J. p 986 note 7. 

Denial of application for dlscontlniL. 

an.ee held reasonable 
Idaho—Application of Union Pac. R. 

Co. 142 P,2d 576, 65 Idaho 221. 
Ind—^New York Cent R. Co. v. Pub¬ 
lic Service Comnaission^ 7 K B 2d 
957, 212 Ind 329 
51 C.J. p 986 note 8. 

Denial of application for dlscontlno- 
anoe held unreasonable 
HI—^Illinois Cent R. Co. v. Illinois 
Commerce Commission. 77 N B 2d 
180, 399 Ill. 67—^Atchison, T. & 8. 
r. Ry Co. r. Illinois Commerce 
Commission, 74 K.B.2d 886, 397 Ill i 


406—Illinois Cent R Co v. Il¬ 
linois Commerce Commission, 32 
NB,2d 146, 375 Ill. 585 
Minn—'State v Ch*eago & N W Ry. 

Co, 297 KW. 715. 210 Minn. 147 
Neb—Application of Union Pac. R 
Co, 31 NW2d 552, 149 Neb 675— 
Application of Thomson, 8 NW.2d 
652, 143 Neb. 62—Application of 
Thomson, 6 N.W.2d 607, 142 Neb 
477—In re Thomson, 4 NW.2d 766, 
141 Neb. 697. 

NM.—^Petition of Town of Grenville, 
119 P2d 632, 46 NM 3—In re 
Southern Pac Co., 16 P 2d 402, 37 
NM. 11—^In re Denver & R G W. 
B Co.. 9 P.2d 139, 36 NM, 106. 
Okl —St. Louis-San Francisco Ry 
Co, v. State. 166 P 2d 718, 196 Okl 
41—Lowden v. State, 118 P 2d 242, 
189 Okl 496—Atchison, T. & S F. 
By Co V. State, 118 P 2d 202, 189 
Old 485—^Lowden v State, 100 P. 
2d 890, 186 Okl 654—^Lowden v 
State, 78 P 2d 1059, 182 OkL 549— 
Kurn V. State. 66 P 2d 62, 179 Okl 
440—Kum V State, 52 P.2d 841, 
176 Okl. 379. 

SC—Southern Ry. Co v Public 
Service Commission, 10 S B 2d 777, 
195 SO. 265. 

Va—Atlantic Coast Line R. Co v. 
Commonwealth ex rel. State Corp. 
Commission, 61 SB 2d 5, 191 Va 
241 

51 C.J- p 986 note 9. 

68, ni—^Illinois Cent R Co. v. D- 
llnols Commerce Commission. 74 N. 
B 2d 545, 397 111 323. 

Svidenoe in another proceeding 
In proceeding to discontinue rail¬ 
road station as agency station, evi¬ 
dence in another similar proceeding 
relating to another station could not 
be considered.—^Los Angeles & S L 
R. Co. V. Public Utilities Commis¬ 
sion. 17 P 2d 287, 81 Utah 286. 
Bvidence held sufficient 

(1) To support commission's de¬ 
termination denymg discontinuance 
of agency service. 

Idaho.—Application of Umon Pac. R. 

Co, 142 P.2d 675, 65 Idaho 22L 
Ind—New York Cent. R Co, v. Pub¬ 
lic Service Commission, 7 NkB2d 
957, 212 Ind. 329. 

(2) To sustain commission's find¬ 
ing that nonagency station would not 
give reasonable and adequate serv- i 
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ice, at least dunng heavy months of 
shipping—Los Angeles & S L R 
Co V Public Utilities Commission 
of Utah. 15 P 2d 358, 80 Utah 455. 
JSvldeuce held insufflcieut 

(1) In general—Chicago, R I & 
P. Ry Co V Illinois Commerce Com¬ 
mission. 179 NE 126, 346 IlL 412. 

(2) To sustain commission's find¬ 
ing that nonagency station would 
not give reasonable and adequate 
service—^Los Angeles & S. L. R Co. 
v Public Utilities Commission, 17 
P 2d 287. 81 Utah 286 

(3) To support finding of commis¬ 
sion that there was no agency sta¬ 
tion “near" community—^Atchison, 
T. & S F Ry. Co v. Illinois Com¬ 
merce Commission, 74 N E 2d 886, 
397 lU 406 

acsolated instances of the useful¬ 
ness of a station agent furnish little 
support for commission's order de- 
nying application to change agency 
station to a prepay station,—^Atchi¬ 
son, T & S F. Ry. Co. v. Illinois 
Commerce Commission, supra. 

69- III—Illinois Cent R Co. v. Il¬ 
linois Commerce Commission, 74 
N.E2d 893, 397 Ill. 399—Atchison. 
T. & S P Ry Co. V. Illinois Com¬ 
merce Commission, 74 NB2d 885, 
397 Ill. 406 

Neb—^Application of Union Pac. R 
Co, 31 NW2d 562. 149 Neb 576 
—^Application of Thomson, 8 N.W 
2d 552, 143 Neb 52. 

Finding held insufficient 
ni—Chicago, R. I & P. Ry. Co. v. 
Dlinois Commerce Commission, 179 
N.E. 126, 346 Ill 412. 

70- Utah—^Los Angeles & S. L R. 
Co. V. Public Utilities Commission 
of Utah, 16 P.2d 368, 80 Utah 456 

Telephone 

Commission's denial of railroad's 
application for rehearing, after deny¬ 
ing Application to discontinue sta¬ 
tion as agency station, to consider 
railroad's offer to install telephone 
in station would be erroneous.—^Los 
Angeles & S. L. R Co. v. Public Util¬ 
ities Commission, 17 P 2d 287, 81 
Utah 286—^Los Angeles & S. R R> 
Co. V. Public Utilities Commission 
of Utah, 15 P 2d 358, 80 Utah 455. 
Suiq^enslon for limited time 

Denial of railroad's application for 
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As a general rule, the action of the commission 
in granting or denying an application to discon¬ 
tinue agency service at a station is subject to re¬ 
view in the courts In such a judicial proceed¬ 
ing, the findings and order of the commission are 
presumed to be valid and supported by sufficient 
evidence.72 and the burden is on the railroad at¬ 
tacking the order to show its invalidity 73 in other 
words, the findings and order of the commission, 
if supported by competent evidence, will be binding 
on the court,74 and the commission’s determination 
will be disturbed only when it is shown that the 
commission abused its discretion or failed to fol¬ 
low the law 76 On review of a board or com¬ 
mission’s order relative to station agents, the courts 


will consider neither a private agreement relative 
to maintenance of a station agency,76 except as it 
may bear on the question of reasonableness,77 nor 
the circumstances connected with discontinuance 
of an agency previously maintained at the station 
in question 78 If the findings and conclusions of 
the commission do not conform to the law and 
are not supported by the evidence, so that the or¬ 
der of the commission is unreasonable, the court 
may reverse or vacate such order 79 In such case, 
it has been held, the judgment of the court should 
sion for further proceedings, since only the com¬ 
mission has authority to grant the relief requested 
by the railroad so The judgment of the court may 
be subject to further appellate review 9i 


rehearing for purpose of passing on 
Question whether agency could not 
be suspended during certain months 
in which there was little shipping 
held error— laos Angeles & S L H 
Co V. Public Utilities Commission of 
Utah, supra. 

71. Ill—^Atchison, T & S P. Ry Co 
V. Illinois Commerce Commission, 
74 NE2d 885, 397 Ill 406. 

Neh—^In re Thomson, 4 NW2d 756, 
141 Keb 697 

NM—In re Southern Pac Co, 16 P 
2d 402, 37 NM 11 

SC—Southern Ry. Co, v. Public 
Service Commission, 10 S E 2d 777, 
195 S C. 265. 

irotwlthstanfllng rrUe of coxzunls- 
8lon stipulates that no discontinu¬ 
ance by railroad of agency should 
he allowed without permission of 
the commission, the action of the 
commission in such a case is subject 
to review by court —Southern Ry 
Co V Public Service Commission, 10 
SB 2d 769, 196 SC 247. 

72. Ind —New York Cent. B Co v 
Public Service Commission, 7 N 
E 2d 957, 212 Ind 329. 

Okl—^Atcluson, T & S P. Ry Co. v 
State, 118 P2d 202, 189 Okl. 486 
SC—^Southern Ry. Co. v Public 
Service Commission, 10 S.E 2d 769, 
195 S.C. 247. 

Bebnttal by evidence 

The “pnma facie” effect of corpo- | 
ration commission's action in deny¬ 
ing railway company's petition to; 
discontinue regular station agent’s 
services under constitutional provi¬ 
sion requiring court to consider such 
action as “prima facie just, reason¬ 
able, and correct” constitutes mere 
presumption, which may disappear or 
be overthrown by evidence in record 
on appeal from commission’s order, 
but to overcome presumption of cor¬ 
rectness, contrary evidence must be 
strong and persuasive—^Atchison, T 
S P. By, Co, V. State, 118 P 2d 202, 
189 Okl. 486. 

V3. Ind .—New York Cent. B. Co. v , 
74 C. J S —61 


[ Public Service Commission, 7 NB 
I 2d 957, 212 Ind 329 
S C —Southern Ry Co v Public 
Service Commission, 10 SE2d 769, 
195 S C 247 
Burden not met 

Okl—Lowden v. State, 113 P.2d 991, 
189 Okl. 76. 

74. Colo—^Public Utilities Commis¬ 
sion V Town of Erie, 18 P 2d 906, 
92 Colo 151. 

Idaho —^Application of Union Pac 
R Co, 142 P 2d 575, 65 Idaho 221 
Utah—^Los Angeles & S L R Co 
V Public Utilities Commission, 17 
P2d 287, 81 Utah 286—Los An¬ 
geles & S L R Co V Public Util¬ 
ities Commission of Utah, 15 P.2d 
358, 80 Utah 455 
Bindings of fact 

On judicial review of an order of 
the commission relating to railroad 
companies, such as an order refusing 
the proposed discontinuance by rail¬ 
road of its agency at a particular 
station, the commission's findings 
of fact are prima facie correct and 
should not be set aside unless clear¬ 
ly against the weight of the evi¬ 
dence—Southern Ry. Co v Public 
Service Commission, 10 S.E 2d 769, 
195 S a 247. 

Order held improperly set aside 

Colo —^Public Utilities Commission 
V. Town of Erie, 18 P.2d 906, 92 
Colo 151. 

75. Idaho —^Application of Union 
Pac R Co.. 142 P 2d 676, 65 Idaho 
22 . 

Snbstitiitlon of Judgment 
Trial court cannot substitute its 
judgment for that of commission de¬ 
nying railroad’s application to 
change agency station to nonagency 
and prepay station, if commission's 
order Is supported by substantial ev¬ 
idence, or if railway fails to show by 
preponderance of evidence facts es¬ 
tablishing necessity of change — 
New York Cent R. Co. v. Public 
Service Commission, 7 N.E 2d 857, 
212 Ind. 329. 


76. La.—^Louisiana R, etc, Co. v 
iState R Commission, 83 So 849, 
146 La 609 

77. La —^Louisiana R, etc, Co v. 
•State R Commission, supra 

51 C J P 974 note 95. 

78. NM.—Denton v Atchison, etc, 
R Co. 277 P 34, 34 N.M 53. 

61 C J. p 974 note 96. 

79. Ill—^Illinois Cent R Co v. Il¬ 
linois Commerce Commission, 74 
NB2d 893, 397 Ill 399—Atchison 
T & S P Ry Co V. Illinois Com¬ 
merce Commission, 74 N.E.2d 885, 
397 Ill 406 

Neb—Application of Union Pac R. 
Co., 31 NW2d 552, 149 Neb 676— 
Application of Thomson, 8 NW.2d 
652, 143 Neb 62—^In re Thomson, 

4 NW2d 756, 141 Neb 697. 

Okl—^Lowden v State, 118 P 2d 242, 
189 Okl 495—^Lowden v. State, 118 
P2d 238, 189 Okl 491—Atchison, 

T & S P Ry Co V. State, 118 P.2d 
202, 189 Okl 485 

80. Ill—Illinois Cent. R. Co. v. Il¬ 
linois Commerce Commission, 32 
N E 2d 146, 375 Ill 585 

81. S C —Southern Ry Co. v Pub¬ 
lic Service Commission, 10 S E 2d 
769, 196 S C 247. 

Waiver of error 

S C —Southern Ry Co v. Public 
Service Commission, supra 
ConclTLsiveness of findings 

(1) Finding by commission that a 
railroad was unable to furnish a 
modified substituted service at a 
station by employing a part-time 
employee, without breaching its con¬ 
tract with a labor union, was bind¬ 
ing on appellate court—^Atlantic 
Coast Line R. Co. v. Commonwealth 
ex rel State Corp. Commission, 61 
S E 2d 5, 191 Va 241. 

(2) On appeal from judgment re- / 
fusing to enjoin enforcement of com¬ 
mission's order denying railroad’s 
application to change agency station 
to nonagency and prepay station, ap¬ 
pellate court would not weigh the 
evidence or substitute Its judgment 
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The ruling of the commissions^ or of the courts^ 
on the question of discontinuance of an agency 
at any given time does not amount to an adjudica¬ 
tion for the future, but is only a judgment on the 
conditions presented by the application and re¬ 
lates only to the time and conditions presented. 
So where the commission denied an application by 
a railroad to discontinue a station agency, but at a 
later time the circumstances changed, the order 
of the commission is not res judiciata and the rail¬ 
road at the later time may present a new apphca- 
tion-84 So also, railroad agency service discon¬ 
tinued with permission of the commission may be 
ordered restored whenever changed conditions jus¬ 
tify such an order,85 but restoration of agency serv¬ 
ice IS not justified under evidence that there was 
only some increase in the business of the station 
covering the period from the date when the court 
authorized discontinuance of agency servuce.86 

(2) When Discontinuance Proper 

Whether or not a railroad may properly be entitled 


to discontinue an agency at a station generally depends 
on the facts of the particular case and ordinarily the 
test employed in determining the matter, where an abso¬ 
lutely necessary service Is not involved, is whether tne 
public good derived from maintenance of the agency stat- 
tion outweighs the expense to the railroad in continu¬ 
ing such agency. 

AiMiether or not a railroad may properly be en¬ 
titled to change a station for an agency to a 
nonagency or prepay station generallj^ depends on 
the facts of the particular case.^^ The test gen¬ 
erally applied in determining the matter, where an 
absolutely necessary service is not involved, is 
whether the public good derived from maintenance 
of the agency station outweighs the expense to the 
railroad in continuing such agency, ss that is, wheth¬ 
er the economic waste caused by the operation of 
the agency outweighs the benefits and convenienc¬ 
es to the public.®® In this respect, the "public 
convenience and necessity” involved are those of 
the public generally and not of an individual or 
number of individuals The circumstances to be 
taken into consideration are the volume of busi- 


for that of commission—^New Tork 
Cent R Co v. Public Service Com¬ 
mission, 7 NE2d 967, 212 Ind 329. 
82- Neb—Application of Union Pac. 
R Co, SI N.W.2d 662, 149 Neb 575 
—^Application of Thomson, 8 NW. 
2d 552. 143 Neb. 52^—^Application of 
Thomson, 6 N.W 2d €07, 142 Neb. 
477. 

83. Neb.—Application of Union Pac 
R. Go„ 81 N.W 2d 663. 149 Neb, 575 
—^Application of Thomson. 8 NW 
2d 562, 143 Neb. 62—^Application of 
Thomson, 6 N.W.2d 607, 142 Neb. 
477. 

84. Va—^Atlantic Coast Line R. Co. 
V. Commonwealth ex reL State 
Oorp Commission, 61 S.E.2d 5, 191 
Va. 241. 

85. Idaho —^In re Application of 
Union Pac. R Co, for Leave to 
Discontinue Agency at Montour, 
Idaho. 134 P.2d 599, 64 Idaho 529. 

86. Neb.—Cole v. Chicago & N. W. 
Ry. Co., IS N.W.2d 884, 144 Neb. 
558 

87- ni.—^Illinois Cent. R. Co. v. Il¬ 
linois Commerce Commission, 74 N. 
E,2d 893, 397 liL 899—Atchison, T. 
& S- P, ,Ry. Go. V. Illinois Com¬ 
merce Commission, 74 N.E.2d 885, 
397 Ill. 406. 

Neb—^Application of Umon Pac. R. 
Co. 31 NW.2d 662, 149 Neb. 675— 
Application of Thomson, 8 NW. 
2d 662, 143 Neb. 62—In re Thom¬ 
son. 4 N.W.2d 766, 141 Neb 697. 
Ohio.—^New Tork Cent R Co. v. Pub¬ 
lic Utilities Commission, 176 N.3B1 
219, 123 Ohio St. 660. 

SC—Southern Ry. Go v Public 
Service Commission, 10 S.E 2d 769, 
195 S.C 247. 


Bight to discontliiiie agency held 
shown 

Idaho.—In re Application of Union 
Pac R. Co. for Leave to Discon¬ 
tinue Agency at Montour, Idaho, 
134 P.2d 599, 64 Idaho 529. 

S C —Southern Ry. Co v. Public 
Service Commission, 10 S.E.2d 769, 
196 aC. 247. 

88. Idaho —Application of Umon 
Pac R Co. 142 P.2d 575, 65 Idaho 
221 . 

Ill—Illinois Cent R. Co. v. Illinois 
Commerce Commission, 77 N E 2d 
180, 399 Ill 67—Illinois Cent R. 
Co. V Illinois Commerce Commis¬ 
sion, 74 NE2d 893, 397 Ill 399— 
Atchison, T & S P By Co v. Il¬ 
linois Commerce Commission, 74 N, 
E2d 885, 397 Ill 406—Illinois Cent 
R- Co V Illinois Commerce Com¬ 
mission, 74 NE2d 545, 397 lU. 323 
—^Illinois Cent R. Co. v Illinois 
Commerce Commission, 74 NE2d 
626, 397 Ill. 387—Illinois Cent. R. 
Co. V. Illinois Commerce Commis¬ 
sion, 32 NE2d 146, 375 IlL 585. 

Neb.—^Application of Union Pac. B. 
Co, 31 N.W.2d 552, 149 Neb 575— 
Application of Thomson, 8 N.W.2d 
662, 143 Neb. 62—In re Thomson, 
4 N.W.2d 756, 141 Neh 697. 

Ohio—New Tork Cent. R Co. v Pub¬ 
lic Utilities Commission, 176 N.B. 
219, 123 Ohio St, 660. 

Okl—^Lowden v. State, 118 P,2d 242, 
189 Okl. 495—^Lowden v. State, 118 
P.2d 238, 189 Okl. 491—Atchison, 
T. & S. P. Ry Co. V. ^ate, 118 P. 
2d 202, 189 Okl, 485. 

S.C,—Southern Ry. Co. v. Public 
Service Comngiassjlon, 10 S p 2d 769, 
195 S.a 247. 

Utah.—^Los Angeles & S. Lw R. Co^ v. 
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Public Utilities Commission of 
Utah, 15 P 2d 358, 80 Utah 466. 
Pact questions 

Whether public Is making use of 
railroad agency station, and whether 
the discontinuance of the agency will 
result in material inconvenience and 
loss to the public sufficient to require 
continuation of the agency, are fact 
questions —Illinois Cent R Co v. Il¬ 
linois Commerce Commission, 74 N. 
E2d 893, 397 IlL 399. 

Inconvenience 

In determimng whether railroad 
could discontinue maintenance of a 
station agent, it is just that public 
should bear some inconvenience 
rather than to impose upon railroad 
unnecessary expenses —Petition of 
Town of Grenville, 119 P.2d 632, 46 
NM. 8. 

89. Ill—^Illinois Cent. R. Co. v Il¬ 
linois Commerce Commission, 77 N. 
B 2d 180, 399 IlL 67. 

Pinan^l oondition 
Pact that financial condition of 
railroad is excellent does not justify 
continuation of economic waste oc¬ 
casioned by retention of agency sta¬ 
tion when not in interest of public 
necessity and convenience —^Atchi¬ 
son, T. & S. P By Co’- V Illinois 
Commerce Commission, 74 N.B 2d 
885, 397 XU. 406. 

90. lU.—^Illinois Cent R. Cb. v. Il¬ 
linois Commerce Commission, 77 
N.E2d 180, 399 BL 67—Ulinols 
Cent. R. Co. v. Illinois Commerce 
Commission, 74 NE2d 893, 397 HI 
399—Atchison, T. & S P- By Co. 
V. Illinois CQmmerce Comnussion, 

' 74 N.B2d '886, 397 IlL 406. 



74 C.J.S. 


RAILROADS 


§ 402 


ness done at the station, its proximity to other •sta¬ 
tions, the accessibility thereof, the cost of main¬ 
taining such agency station, the financial loss, if 
any, to the railroad company, due regard for the 
welfare of the public, and the probabilities of fu¬ 
ture development.^^ On a petition for permission 
to abandon agency service at a station, the board 
or commission has power to consider only the ques¬ 
tion of public needs,and the effect of a private 
contract cannot be considered.93 

Broadly speaking, the railroad is under no duty 
to provide an agent at a station where the volume 
of business is not sufficient reasonably to demand 
the services of such an employee, as discussed su¬ 
pra subdivision b of this section, and in connec¬ 
tion with an application for discontinuance it is 
unreasonable to require the maintenance of an 


agency station where the cost of the service is out 
of proportion to the revenue derived from the 
portion of the public benefited thereby,®^ particu¬ 
larly where a substitute service may be provided 
affording the same essential, although less con¬ 
venient, service.^® The question of loss to the 
railroad as a result of the agency ordinarily is an 
important factor to be considered,®® but a loss®*^ 
amounting to confiscation®® need not be proved 
before the railroad is entitled to abandon the agen¬ 
cy. Under some circumstances, operation of the 
agency station at a loss may warrant its discon¬ 
tinuance although the railroad as a whole is op¬ 
erated at a profit;®® but it has also been held that 
the incidental loss at the station may not be of 
paramount importance if the entire operation of 
the railroad is profitable or if the operation 
throughout the state is profitable.^ 


91. Idalio —^Application of Union 
Pac R Co, 142 P 2d 676, 66 Idaho 
221 . 

Ill—^Illinois Cent R Co v. Illinois 
Commerce Commission, 77 N B 2d 
180. 399 Ill. 67—^Atchison, T. & S 
P. Ry Co. V. Illinois Commerce 
Commission, 74 NE2d 886, 397 Ill 
406—^Illinois Cent R Co v Il¬ 
linois Commerce Commission, 32 
NE2d 146, 375 Ill 686 
Neb—^Application of Union Pac R. 
Co, 31 NW2d 652, 149 Neb 676— 
Application of Thomson, 8 N W 2d 
562, 143 Neb. 62—^In re Thomson, 
4 NW.2d 756, 141 Neb. 697 
N M —Petition of Town of Grenville, 
119 P.2d 632, 46 N-M. 3 
Ohio —^New York Cent R Co. v 
Public Utilities Commission, 176 N 
B. 219, 123 Ohio St 660. 

SC—Southern Ry. Co v. Public 
Service Commission, 10 S E 2d 777, 
195 S C. 266. 

Carload frelgrht la not to be consld.. 
ered in determining railroad's appli¬ 
cation for agency discontinuance, 
since principal need of an agent is 
occasioned by less than carload 
business—^In re Application of Un¬ 
ion Pac R. Co, for Leave to dis¬ 
continue Agency at Hontour, Idaho, 
134 P 2d 699, 64 Idaho 529 

innanclal condition not only factor 
In determining whether public con¬ 
venience and necessity require aban¬ 
donment of railroad and Irailway ex¬ 
press agency service at particular 
station, financial condition of entire 
system is but one of factors to be 
taken into consideration, other fac¬ 
tors being volume of business done 
at station, number of people to be ac¬ 
commodated. present facilities, prox¬ 
imity to other agency stations, and 
cost of furmshing such services — 
Illinois Cent R. Co. v. Illinois Com¬ 
merce CotnmissiOQt 74 N.B.2d 645, 397 
HI. 828 . 


Time necessary for performance 
of duties by railroad agent is im¬ 
portant in determining whether rail¬ 
way commission acted arbitrarily 
and unreasonably in denying appli¬ 
cation for discontinuance of agency 
—^Application of Union Pac R Co, 
31 NW2d 652, 149 Neb 576—Appli¬ 
cation of Thomson, 6 NW2d 607, 142 
Neb. 477. 

Xrroneous calculation 

On application by railroad for dis- 
continuEince of regular agent's serv¬ 
ices at certain station, commission 
erred m including in its calculation 
of company's revenue from business 
handled at such station free ship¬ 
ments of materials and equipment 
used by construction company in re¬ 
vising grade on portion of railway 
company's roadbed under contract 
with such company, in view of undis¬ 
puted testimony that such shipments 
were not recurring and did not com¬ 
prise portion of such business during 
average period —Lowden v. State, 
118 P 2d 242, 189 Okl. 496. 

92. Va—^Norfolk, etc,, R Co. v 

Commonwealth, 129 SE 324, 143 
Va 106 

93. Va—^Norfolk, etc, R. Co. v. 

Commonwealth, supra. 

94- m.—^Illinois Cent. R. Co. v Il¬ 
linois Commerce Commission,. 77 
NE 2d 180, 399 Ill 67. 

95. Ill—^Atchison, T. & S E Ry. 
Co. V. Illinois Commerce Commis¬ 
sion, 74 NE2d 885, 397 Ill 406. 
Neb—^Application of Union Pac R. 
Co, 31 NW.2d 552, 149 Neb 675— 
Application of Thomson, 8 N.W 
2d 662^ 143 Neb 62—In re Thom¬ 
son, 4 N,W.2d 766, 141 Neb. 697. 
Okl—^Atchison, T. & S. E. Ry Co. v. 
State, 119 P.2d 840, 190 Okl. 18— 
Lowden v. State, 118 P2d 238, 189 
Okl 491—Atchison, T. 8c S F. Ry 
Co. V. State, 118 P 2d 202, 189 Okl. 
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485—^Lowden v. State, 100 P 2d 
890, 186 Okl. 664 

96. S C —Southern Ry Co v Public 
Service Commission, 10 SE2d 769, 
196 S C. 247. 

Where absolute duty not Involved 
In determining whether railroad 
should be allowed to discontinue its 
agency at a particular station, the 
question of loss to railroad as result 
of the agency is of greater import¬ 
ance than in case involving an ab¬ 
solute duty of railroad to render a 
service.—Southern Ry. Co v. Public 
Service Commission, supra. 

97. Ill—^Illinois Cent R. Co v Il¬ 
linois Commerce Commission, 77 N 
E 2d 180, 399 Ill 67. 

98. Ill—Illinois Cent. R. Co. v. Il¬ 
linois Commerce Commission, 74 N. 
E2d 893, 397 Ill. 399. 

Income not major consideration 

(1) Income from business done at 
village station on great transporta¬ 
tion system is not entitled to major 
consideration in passing on applica¬ 
tion for discontinuance of station 
agency—Application of Union Pac. 
R Co. 142 P 2d 676, 66 Idaho 221— 
In re Application of Union Pac R 
Co, for Leave to Discontinue Agen¬ 
cy at Montour, Idaho, 134 P.2d 699, 
64 Idaho 529. 

(2) While income of a railroad 

station IS an element to be consid¬ 
ered in determining whether an 
agency shall be discontinued, it is 
not in itself controlling but must be 
considered with all other elements 
bearing on reasonableness under the 
circumstances —^Application of 

Thomson, 6 N.W.2d 607, 142 Neb. 477. 

99. Ill.—^Illinoia Cent, R. Co v. Il¬ 
linois Commerce Commission, 74 
N.E2d526, 397 HI. .387. 

1. SC—Southern Ry. Co v. Publlo 
Service Commission, 10 S.112d 769,. 
196 S.C 247. 
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In any event, the matter of profits and loss to 
the railroad may not be conclusive in every case, 
since the proposed change in the character of 
the service rendered must be considered in rela¬ 
tion to the public convenience and necessity,^ al¬ 
though the public convenience or necessity which 
would require continuance of the agency even 
though a loss were sustained must be shoum to be 
unusual in kind or degree,^ The need for agen¬ 
cy service should not be measured by financial re¬ 
sults alone, but also by the agent’s usefulness to 
the company as well as to the public,^ and a high 
per cent of station costs as compared with the 
revenue creditable to that station is not alone suf¬ 
ficient to justify the discontinuance of the agen¬ 
cy at such station.^ 

A contemplated future increase in railroad trans¬ 
portation and the resulting increase in station busi¬ 
ness is a factor which should be given considera¬ 
tion in determining the need for retention of agen¬ 
cy service at a station,® but it is unreasonable to 
deny permission to substitute a caretaker for an 
agent on that premise unless well-defined business 
prospects are established by the evidence with rea¬ 
sonable certaintyJ Future business which may arise 
because of a state of war has been held too specu¬ 
lative to be considered ® A railroad will not be re¬ 
quired to maintain an agency simply to carry on the 
pay roll unnecessary employees during an industrial 
depression.® 

§ 403. Stations and Station Facilities 

A railroad company generally f$ required to main¬ 
tain a sufficient number of stations. Unless otherwise 
provided by statutory or constitutional provision, a rail¬ 
road has the primary right to name its own stations 

In pursuance of its duty to provide adequate fa¬ 
cilities for the transportation of passengers and 
freight, discussed supra § 390, a railroad company 


IS required to maintain a sufficient number of sta- 
tions,^® and to provide reasonably adequate accom¬ 
modations and facilities at such stations, as dis¬ 
cussed infra § 406 A statute regulating the mainte¬ 
nance of stations and facilities at certain places is 
applicable only to stations at the designated places 
Ordinarily a railroad has complete discretion as to 
which nearby station shall handle the business of a 
shipper, in the absence of objection by the shipper,i2 
A railroad will not be required to establish new or 
additional stations where the cost of maintaining 
them would exceed the profits to the company and 
the public is already reasonably provided for by the 

stations established.^^ 

Name of station. In the absence of statutory or 
constitutional provisions providing otherwise, a rail¬ 
road has the primary right to name its own ste- 
tions^^ except in cases where a name so chosen ma¬ 
terially detracts from the efficiency of the ser\dce 
which the company must furnish to the public.^® 
Under a statute requiring a railroad station in an 
incorporated village to have the same name as such 
village, a station which is half m one village and 
half m another village cannot be changed to the 
name of the second village against the railroad's 
dissent i® Under constitutional provisions granting 
to a board or commission broad power to control 
and regulate the operation of a railroad, it may re¬ 
quire a railroad to change the name of a station 
where reasonably necessary for public conven¬ 
ience.^^ 

§ 404. - Regulation by State or by Board 

or Commission in General 
a Regulation by state in general 
b. Regulation by board or commission in 
general 


2, SC.—Southern Ry. Co v Public 
Service Commission, supra. 
Sevenue eKoeediu^ wages paid 

Mere fact that gross revenue at 
railroad agency station, furnishing 
freight service only exceeded the 
wages paid the station agent was 
not decisive as to whether public 
convemence and necessity required 
railroad to continue to maintain the 
agency station where eighty-three 
per cent of gross revenue received at 
station was contributed by a single 
company the shipping needs of which 
would be satisfied by smother station 
Jess than six mil^s away—Illinois 
Cent. R Co. v. Illinois Commerce 
Commission, 77 N£3 2d ISO, 399 Ill 
67. 

3p SCj—S outhern Ry. Co v Public 
Service Commission, 10 S3B}.2d 769, 
195 S.C. 247. 


4. Neb—^Application of Thomson, 8 
N W 2d 662. 143 Neb. 62 

5- Utah—^Loa Angeles & S L. R 
Co V Public Utilities Commission, 
17 P 2d 287, 81 Utah 286. 

6. Neb—Application of Thomson, 8 
N.W.2d 652, 143 Neb 62 

7. Neb,—Application of Thomson, 
supra, 

8. Neb —^In re Thomson, 4 N.W 2d 
756, 141 Neb. 697 

9. N.M.—In re Southern Pac. Co., 
16 P 2d 402, 37 N.M 11. 

la S.CL—Southern Ry. Co. v. Public 
Service Commission, 10 S.E 2d 769, 
196 S,C. 247 

Location of stations see supra S 57. 

U- HI.—Atchison. T. & S. F. Ry. 
Co. V Illinois Commerce Commis¬ 
sion, 74 N.B2d 886, 897 lU. 406. 
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12. Okl,—^Lowden v. State, 78 P2d 
1059. 182 Okl 649. 

13. Ill.—Chicago, etc, R. Co v Peo¬ 
ple, 38 NB. 662. 162 Ill. 230, 26 
L,R.A 224. 

14. Wash—State v. State R Com¬ 
mission, 125 P. 953, 69 Wash 623, 
AzinCasl914A 830. 

51 C J. p 999 note 48. 

15. Wash—State v. State R Com¬ 
mission, supra. 

le. NT.—^People v. New York, etc, 
R. COn 110 N.TS. 2. 125 AppDiv. 
641. 

17. Okl.—Missouri, etc, R Co v. 
State, 106 P. 858, 26 Okl. 437. 

Order held Jnstifled 

Wash.—State v Department of Pub¬ 
lic Works, 3 P.2d 999, 164 Wash. 
663. 
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a. Regulation by State in General 

In the exercise of its regulatory power, a state may 
require the maintenance of adequate stations at certain 
places and may control and regulate the furnishing of 
necessary and proper accommodations and facilities 
thereat. 

In the exercise of its regulatory power, a state 
may require the maintenance of adequate stations 
at certain places^® and may control and regulate the 
furnishing of necessary and proper accommoda¬ 
tions and facilities thereat The power of the 
state to regulate the furnishing of accommodations 
and facilities at stations must be exercised m ac¬ 
cordance with constitutional limitations and cannot 
be used to compel the railroad to furnish facilities 
for purposes foreign to transportation ^0 Uncer¬ 
tainty®^ or unreasonableness®® will invalidate the 
statute. 

b. B^ulatioiL by Board or Commission in Gen¬ 

eral 

The legislature may delegate to a board or commis¬ 
sion Its power to regulate accommodations and facili¬ 
ties at stations. The regulatory power of the boa^d or 
commission is derived from, and coextensive with, the 
constitutional and statutory provisions creating it, and 
the exercise of such power must be reasonable 

The legislature may delegate to a board or com¬ 


mission its power to regulate accommodations and 
facilities at stations The power of a board or 
commission to regulate accommodations and facili¬ 
ties at stations is derived from, and coextensive 
with, the constitutional and statutory provisions 
creating it.®^ Under statutes empowering a board 
or commission to regulate the general operation of 
railroads, it may regulate the furnishing of facili¬ 
ties at stations,®5 although it has been said that the 
railroad should be accorded primary discretion in 
such matters.®® Subject to, and in accordance with, 
constitutional or statutory provisions, a board or 
commission may not only be empowered to direct, 
but may be under a duty to direct the furnishing of 
adequate facilities at stations.®*^ Under some stat¬ 
utes a service established at a station by voluntary 
action of a railroad or by order of the commission 
may not be abandoned except by order of the com¬ 
mission after a hearing.®® 

Exercise of power. Generally speaking, rules, 
regulations, and orders of a board or commission 
relative to stations and accommodations and facil¬ 
ities thereat must be reasonable®® except, it has 
been held, where the statute is mandatory.®® The 
reasonableness of a general rule or regulation should 
not, however, be tested by a single application there- 


18. Bla.—State v. Florida East 

Coast R Co., 64 So. 443, 67 Fla 
83 

61 aj. p 987 notes 29 [a], 31. 
Regulation as affected by interstate 
character of traffic see Commerce 
§ 78. 

19. Ala.—State R. Commission v 
Alabama 3reat Southern R Co, 64 
So. IS. 186 Ala. 364, L..RA1916D 
98. 

61 C J. p 987 note 81. 

20- U S —Great N'orthem R. Co. v 
Cahill, S D. 40 S Ct 467, 253 U S 
71, 64 L.Ed. 787—Great Northern 
R Co V. Minnesota, 35 S Ct 753, 
238 US 340, 59 LEd. 1337. 

21. Tex—State v, Texas, etc, R. 
Co., CivApp., 103 SW. 663. 

61 C.J. p 987 note 34. 

22. Tex —^Houston, etc, R. Co. v. 
State, 107 SW. 525, 101 Tex 333— 
Missouri, etc., R. Co. v State, 100 
S.W. 766, 100 Tex. 420. 

23. Ark.—Ransas City Southern R. 
Co, V. State R. Commission, 299 *8. 
W. 761, 176 Ark. 426. 

24. Utah—Union Pac R. Co. v. 
Public Service Commission, 211 P 
2d 861. 

51 C J. p 987 note 39. 

BzoliulTe power 

Constitutional provision vesting 
power in commission to require rail¬ 
road to provide adequate facilities 


for passengers and freight has been 
held mandatory, and to vest exclu¬ 
sive power in commission —^In re 
Atchison, T & S. P. Ry Co, 20 P 
2d 918, 37 N M 194 

35. Utah —Union Pac R Co. v 
Public Service Commission, 211 
P 2d 861 

61 C J. p 987 note 41. 

26. Fla—^Louisville, etc, R Co. v 
Railroad Comrs, 58 So 543, 63 !Ena 
491, 44 LRA,NS, 189. 

51 C J p 987 note 42 

27. Tex —^Angelina, etc., R Co v 
Railroad Commission, CivApp, 212 
SW. 703 

51 C J p 988 note 54 

28. Minn—Minnesota Transfer Ry. 

Co V. Railroad and Warehouse 
Commission, 274 N.W. 408, 200 

Minn. 422 

29. Ill.—Atchison, T & S IF Ry. 
Co. V. Illinois Commerce Commis¬ 
sion, 74 N.E2d 885, 397 Ill 406 

N.D—^Petition of Patrons of Great 
^Northern Ry Co. of Nash, 267 N. 
W. 723, 66 ND. 641. 

61 C J p 988 note 43. 

The coxLstltutioiL does not confer 
on the commission the right to arbi¬ 
trarily establish a railroad station 
regardless of expense entailed on 
railroad or benefit to be derived by 
public, but commission is only au¬ 
thorized to make such an order in 
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that regard as public interests de¬ 
mand and as may be reasonable and 
3 ust.—Village and Citizens of Gren¬ 
ville V State Corp Commission, 206 
P3d 259, 53 NM. 259 
Transfer of hnsiness 

Where railroad desired to transfer 
refining company's business from one 
nearby station to another, and refin¬ 
ing company made no ob 3 ection, the 
commission was without authority to 
prevent transfer, merely as device 
to enhance railroad’s revenues at 
station from which railroad desired 
to have business transferred and use 
enhancement as a reason for refus¬ 
ing to abolish the agency- at that 
station as desired by railroad.—^Low- 
den V. State, 78 P 2d 1069, 182 Okl. 
549 

Evideiice snstauied finding of com¬ 
mission that means of ingress and 
egress supplied at railroad station 
by railroad to shippers of live stock 
located on north side of tracks was 
unreasonable and unsafe because of 
difflLculty in getting live stock across 
double tracks on which there was 
heavy traffic, to loading facilities on 
south side of tracks, justifying order 
requiring railroad to construct load¬ 
ing facilities on north side of tracks. 
—^Umon Pac R, Co. v Public Service 
Commission. Utah, 211 P.2d 851 

3a Tex —Angelina, etc., R. Co v. 

Railroad Commission, Civ App., 

212 S.W. 703. 
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A board or commission may require the furnishing 
of essential a’ccommodations and facilities at stations 
even though a loss will be sustained by the road m 
connection therewith 3- If, however, enforcement 
entails a loss to the road on its entire operation, 
the regulation will be held unreasonable 33 Where 
accommodations or facilities are merely convenient 
rather than essential to pubhc welfare, the reasona¬ 
bleness of orders to furnish them will be determined 
by balancing the relative expense to the road against 
the relative convenience to the public,3^ and such 
orders will not be enforced if the burden on the 
road is disproportionate to the public benefit.35 Com¬ 
missioners may properly consider prospective public 
business at stations in determining what facilities 
may be required 36 

§ 405 . - Depots and Waiting Rooms 

a. Regulations 

b. Duty of company to provide 

c. Maintenance and care of depots 

a. Regulations 

(1) In general 

(2) Union depots 

(1) In General 

A state or regulatory commission may requTre a rail- 
road to build or provide depots and waiting rooms, and 
may prescribe the kind, capacity, and construction ma¬ 
terials of the buildings; but orders, regulations, and re¬ 
quirements of this nature generally must be reasonable. 

Among the regulatory powers of a state or of a 


board or commission may be included the power to 
require a railroad to build or provide suitable 
depots and waiting rooms.37 Such power includes 
by implication power to prescribe the kind,38 ca- 
pacit3’',39 and construction materials'^® of the build¬ 
ings, and to order the enlargement of an existing 
depot 41 However, orders, regulations, and require¬ 
ments in the exercise of this power must be rea- 
sonable,43 although, under a mandatory statute re¬ 
quiring erection of depots at stations, a commission’s 
order for the erection of a depot is not subject to a 
test of reasonableness.43 An arbitrary rejection of 
a railroad’s counterplan for improvements applied 
for has been held to be unreasonable.44 a statute 
requiring railroads to furnish “convenient and suita¬ 
ble” waiting rooms is not void for uncertainty.^s 

Powers under particidar statutes. Under a statute 
providing that railroad commissioners shall have 
general supervision of all railroads, and shall, when¬ 
ever in their judgment reasonable and expedient, in¬ 
stitute proceedings respecting additions to, or change 
of, station houses, commissioners may require erec¬ 
tion of a depot at an existing station.46 Under a 
statute authorizing a commission to direct a rail¬ 
road to provide depots at regular stations, the com¬ 
mission may direct erection of depots at established 
stations.47 Under a statute authorizing a commis¬ 
sion to direct a railroad to provide depots at points 
where the revenue is sufficient to justify it, the 
commission may direct erection of depots at points 
along the railroad which are not established sta- 
tions.48 Under statutes authorizing a board or com¬ 
mission to order a railroad to make any reasonable 


31. Ga.—Smith, v. Seaboard Air-L«Ine 
R, «Co, 73 S.B. 623, 10 GaApp. 227. 

61 C J. p 988 note 47. 

82. Neb.—Ck»rxms Jtrrls cited in Ap¬ 
plication of Thomson, 8 N.W.2d 
662, 555. 143 Neb 52. 

51 CJS, p 988 note 48. 

83. Fla.—State v. Seaboard Air Line 
R. Co., Ill So. 281, 735, 32 Fla, 
1139, certiorari dismissed 48 S.Ct. 
17, 275 *tT.S. 674, 72 LEd. 434- 

51 C.J. p 988 note 49. 

34. Fla,—State v. Atlantic Coast 
Line R. Co., 81 So. 498, 77 Pla, 366. 

51 C J p 988 note 50 

35. Fla —State v. Atlantic Coast 
Line R. Co., supra. 

61 C.J. p 988 note 51. 

36. Fla,—State v Atlantic Coast 
Line R, Co., 81 So. 498, 77 Fla. 866, 
879. 

51 ax p 988 note 45. 

37. Idaho—State ex rel Taylor v. 
ITmon Pac. R. Co., 89 P 2d 1005, 60 
Idaho 185. 

51 OJ. p 989 note 57. 


38. Ark —St Louis Southwestern R. 
Co. V. Stewart, 235 SW. 1003, 150 
Ark. 686. 

Minn—State v. Great Northern R. 

Co, 159 NW. 1089, 136 Minn. 19. 
39- Ark.—St. Louis Southwestern R 
Co. V Stewart, 236 S.W. 1003, 160 
Ark 586. 

40. Ark.—St. Louis Southwestern 
R, Co. V. Stewart, supra. 

51 OX p 989 note 61. 

41. Minn—^Hines v Minnesota, etc, 
R. Co, 186 N.W 797, 161 Minn. 
402, 

61 C X p 989 note 62. 

42. Idaho—State ex rel. Taylor v. 
Umon Pac. R, Co, 89 P.2d 1005, 
60 Idaho 185. 

ND—^Petition of Patrons of Gf^eat 
Northern Ry. Co. of Naqh, 267 N. 
W. 723, 66 ND. 641. 

61 CX p 989 note 64. 
g e l d unreasonable 

N.D.—^Petition of.Patrons of Great 
Northern Ry. Go. of Nash, 267 N. 
W. 723. 66 N.D. 64 I. 

51 OJ. p 989 Aote 64 CbJ. 
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43. Tex —Angelina, etc., R. Co v. 
Raalroad Commission, Civ.App, 
212 S W 703 

51 aJ P 989 note 66. 

44. Okl.—Chicago, etc, R Co. v. 
State, 246 P. 666, 117 Okl. 176. 

51 ax p 989 note 67 

45. Ky,—^Louisville, etc., R. Co. v. 
Commonwealth, 46 SW. 880, 46 S. 
W. 697, 103 Ky. 606, 20 Ky.L. 366. 

51 C.X p 989 note 69 

46. SD.—State v Chicago, etc, R. 
Co, 81 N.W. 603, 12 S D. 306, 47 
L.RA- 669. 

61 CX p 989 note 71. 

47. Ala —Alabama Great Southern 
It. Co. V, Alabama Public Service 
Commission, 97 So. 226, 210 Ala 
161, 168. 

61 C.X p 990 note 73. 

48. Ala—Alabama Great Southern 
R, Co. V, Alabama Public Service 
Commission, supra 

51 ax p 990 note 75. 
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addition to, or change of, its stations and station 
houses, whenever necessary for the security or 
convenience of the public, it has power to order 
replacement of existing and inadequate depots^® 
Under statutes empowering a railroad commission to 
direct, after hearing, any addition to, or change of, 
stations or station houses, the commission may, at an 
established station, require the furnishing of a 
freight depot as well as one for passengers.^o 

On the other hand, under statutes requiring a rail¬ 
road to provide adequate passenger depot buildings 
at its regular stations, and, where required by order 
of a commission, to provide adequate depot buildings 
for passengers and freight where public necessity 
demands and traffic revenue justifies it, the commis¬ 
sion lacks authority to compel the construction of 
an entirely new building to replace an existing 
depot Also, under a statute authorizing a board 
or commission to order the erection of a new station 
to replace one “burned or otherwise destro 3 ^ed,” the 
board lacks power to order construction of a new 
station to replace an existing station of inadequate 

character.52 

Under constitutional provisions expressly empow¬ 
ering a commission to compel a railroad to comply 
with requirements as to adequate facilities at sta¬ 
tions, the only limitation on the commission’s power 
to order erection of depots is that its action shall 
be reasonable and just^s Under constitutional pro¬ 
visions authorizing a board or commission to require 


a railroad to provide adequate, comfortable, and 
clean depots, it has power to prescribe the materials 
of which a new depot shall be built.5^ 

(2) Union Depots 

A state 01* board or commission way direct or order 
the establishment of union depots by two or more rail¬ 
roads entering the same town or city, but such directions 
or orders must be reasonable. 

The legislature of a state may require railroad 
companies to establish and use union depots,^® and it 
may impose the costs of construction and operation 
of the station on the railroads concerned, as long as 
the expense is not so great as to be confiscatory 
when considered m relation to the importance of 
the interests to be affected and to be served.^® 
Moreover, the state may delegate to a board or com¬ 
mission the power to determine the necessity for 
establishment of a union depot,5^ and accordingly, 
under statutes conferring on a board or commission 
power to require two or more railroads entering 
the same town or city to erect, operate, and maintain 
a joint passenger terminal, or union depot, the board 
or commission has power to compel such railroads 
to erect, operate, and maintain a union depot.®8 

The commission is authorized to do whatever is 
reasonably necessary in order to carry out its pow¬ 
er,5® and it can compel the railroads jointly to pur¬ 
chase or condemn the lands needed and to construct 
thereon a union depot®^^ The commission is limited, 
however, to the power conferred by the statute,®^ 


49. Minn.—State v. Great Northern 
K Co, 159 N.W. 1089, 135 Minn 
19. 

51 C J p 990 note 77- 

50. NT.—^People v Delaware, etc, 
Canal Co., 52 N.TS 860, 32 App 
Div. 120. affirmed 59 NE 168, 165 
NT 862 

51. Ala.—Alabama Great Southern 
R. Co V. Alabama Public Service 
Commission, 97 So. 226, 210 Ala 
161 

52. Ky.—^Louisville, etc., R, Co. v 
Commonwealth, 226 S.W. 113, 190 
Ky 78 

61 G J. p 990 note 83. 

53. Okl.—Chicagro, etc, R, Co. v 
State, 168 P. 239, 67 Okl. 10, LR A 
1918C 492 

54. Okl.—Chicago, etc, R. Co. v 
State, supra. 

65. US,—Webster & Atlas Nat 
Bank of Boston v. Palmer, C.CA- 
Conn, 111 F 215, reversed on 
other grounds Palmer v Webster 
Sc Atlas Nat. Bank of Boston,« 61 
set. 642. 312 U.S. 156. 85 LEd 
642, rehearing denied 61 S Ct 728, 
812 XJJB. 714, 86 L Ed. 1146, 

Cal—Atchison, T. & 3. P, Ry. Co. V. 


Railroad Commission of Califor- 
ma, 288 P. 776, 209 Cal 460, af¬ 
firmed 61 set 663, 283 US. 380, 
76 LEd 1128. 

61 C J p 487 note 81, p 990 note 90. 
State power as not taken away by 
federal statutes see Commerce $ 
78 c (2) 

Location of union depots see supra 
§ 57 

53. nj.S —Webster & Atlas Nat- 
Bank of Boston v. Palmer. CCA. 
Conn, 111 F2d 215, reversed on 
other grounds Palmer v. Webster 
& Atlas Nat Bank of Boston, 61 
S.Ct 642, 312 US 166, 85 LEd. 
642, rehearing demed 61 S Ct- 728, 
312 US 714, 86 LEd. 1146. 

57, Tex—State v. St. Louis South¬ 
western R. «Co, Civ App, 166 SW. 
491 

61 CJ p 487 note 82, p 990 note 90 
Interstate commerce commission* 
Lack of power to require construc¬ 
tion of union station see Com¬ 
merce 8 142 b 

Necessity of approval by see Com¬ 
merce S 78 c (2). 

58. Fla.—State V. Atlantic Coast 
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Line R. Co., 63 So 729, 67 Fla. 
441 

61 C.J p 990 note 92. 

59. NC—Griffin v Southern R Co, 
64 SE 16, 160 N.C 812. 

60. Ala—State B. Commission v- 
Alabama Great Southern R Co, 64 
So 13, 185 Ala. 364, LRA1915D 
98. 

Sim IPla—State v. Jaclisonville Ter¬ 
minal Co, 71 So. 474, 71 Fla, 295 
Penalties 

A statute authorizing railroad com¬ 
missioners to impose a penalty on 
any railroad doing business in the 
state for violation of any "rule” or 
"regulation” does not authorize their 
imposition of a penalty on railroad 
companies failing to comply with an 
"order" to erect a union depot on or 
by a fixed date.—^Atlantic Coast Line 
R. Co V. State, 74 So. 696, 73 Fla. 
609, 

Talidlty of contract 
Whether contract by the carrier 
for facilities of a union depot was 
improvident, or the action unlawful, 
was within the exclusive jurisdic¬ 
tion of the interstate commerce com¬ 
mission and not within the juris^c- 
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and it may lack power to compel a terminal compa¬ 
ny to erect a new union depot®^ or to compel rail¬ 
roads to erect a union depot to furnish general 
terminal facilities and connections for mterchange 
of traffic by any and all railroads.®^ The order of 
the commission is not rendered invalid by its failure 
to require the building to be erected according to 
plans and specifications furnished by the commis¬ 
sion ®4 The directions or orders of a commission 
with respect to the establishment of a union depot 
must be reasonable ®^ There is a presumption in 
favor of an order of a commission which requires 
the establishment of a union depot,®® and unless it 
is shown to be unjust, unreasonable, or otherwise 
improper it will be upheld.®*^ 

A commission may be created for the purpose of 
enabling a city to solve problems created by the 
entrance into its limits of many great railroad sys¬ 
tems,®® with pow’er to contract on behalf of the city 
with the railroads so as to procure more adequate 
and convenient terminal and station facilities.®® The 
action of the commission in making the contract will 
be upheld unless the contract is so utterly unjustified 
by any fair reason and results m such unmitigated 
and overwhelming disadvantage to the city as to 
bear on its face evidence which is conclusive of 
fraud, corruption, or bad faithjo 

b. Duty of Company to Provide 

Apart from statute or constitutional provision, a 
railroad company need not provide depot structures for 
passengers or freight, but under constitutional or statu¬ 
tory provisions as to such matters a railroad may have 
the duty to provide such structures, regardless cf ex¬ 
pense, although the duty may be limited to specified 
locations by the terms of the statute. 


In the absence of some mandatory regulation re¬ 
quiring it, a railroad need not provide depot struc¬ 
tures for passengers'll or freight*^® On the other 
hand, under constitutional or statutory provisions 
expressly requiring a railroad to provide stations or 
depots for passengers and freight, the duty to do so 
is mandatorj".*^® Such statutory requirements are 
not affected by subsequent laws creating a regulatory 
board and providing that no act of such board shall 
impair the legal duties of a railroad.*^^ Statutes 
merely empowering railroad to erect passenger and 
freight depots do not impose a duty to do so.75 

Construction of order of hoard or commission, A 
statute empowering a board or commission to require 
the provision of a depot does not impose on the rail¬ 
road the duty to do so m the absence of an order 
to that effect by such board or commission.'^® Where, 
however, the order has been made, existence of 
leased facilities will not excuse noncompliance 
The existence of a state of w’^ar may be sufficient to 
excuse noncompliance with an order theretofore 
made for construction of a new depot.*^® 

Statutes relative to "accommodations^* and "fa¬ 
cilities,** Under a statute providing that every rail¬ 
road shall furnish reasonably adequate service, equip¬ 
ment, and facilities, a railroad is under a duty to 
provide reasonably adequate depots for passengers'^® 
and freight.®® On the other hand, under statutes 
requiring a railroad to furnish “sufficient accommo¬ 
dation for the transportation” of passengers and 
property, it has been held that a road is not obligated 
to provide a depot. 

Dufy as affected by expense. Under statutes or 
constitutions imposing the mandatory duty to pro- 


tion of the public utilities commis¬ 
sion,—^Pittsburgh, etc., R. Co v. 
Public Utilities Commission, 166 N. 
m S72, 120 Ohio St 434. 

62. PlBu—State v. Jacksonville Ter¬ 
minal Co,«71 So 474, 71 Fla. 295. 

63. Fla.—State v. Jacksonville Ter¬ 
minal Co, supra. 

6^ Ala.—State B. Commission v. 
Alabama Great Southern R. Co., 64 
So 13, 185 Ala. 864, Ii.RA.1915D 
98 

65. Minn —Palmerlee v. Chicago 
Great Western R Co., 188 WW. 
328, 152 Minn 291. 

61 C.J. p 990 note 96. 

66. Ala—State R. Commission v. 
Alabama Great Southern R. Co., 
64 So. 13, 185 Ala. 354, Ii.RA.1915D 
98. 

61 C.J. p 488 note 88. 

67- Ala,—State R. Commission v. 
Alabama Great Southern R. Co., 
supra. 

51 C.J. p 488 note 89. 


68. N.T—^McCutcheon v. Buffalo 
Terminal Station Commission, 111 
N.B. 661, 217 NT 127. 

69. NT—^McCutcheon v. Buffalo 
Terminal Station Commission, su¬ 
pra. 

7<K N.T,—^McCutcheon v. Buffalo 
Terminal Station Comzmssion, su¬ 
pra. 

51 C J. p 488 note 94. 

71. Or.—State v. Corvallis, etc., R. 
Co, 117 P. 980, 69 Or 460. 

51 C J. p 991 note 99. 

72. Ala-—Nashville, etc, R Co. v. 
State. 34 So 401, 137 Ala. 439. 

61 C.J. p 991 note 1. 

73. Tex.—Angelina, etc, R. Co. v. 
Railroad Commission, CivApp., 212 
S.W. 703. 

51 C J. p 991 notes 4~6. 

Requirements as to location of de¬ 
pots see supra 9 57. 
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74i NH—^Boothby v. Grand Trunk 
R. Co, 34 A 157, 66 N,H. 342 

61 C J. p 991 note 7. 

75. N T.—^People v. New Tork, etc , 
R. Co, 9 NB. 856, 104 N.T, 68, 68 
AmR 484. 

76. Ala—Page v. Louisville, etc., 
R. Co., 29 So. 676, 129 Ala. 232 

77- N C—^North Carolina Corp. Com¬ 
mission V. Southern R Co., 117 S 
E. 663, 186 NC. 436. 

61 C.J. p 992 note 18. 

78- Okl.—St. Louis-San Francisco 
R. Co. V. State, 170 P. 1146, 67 
Okl 274. 

61 C J. p 992 note 36. 

79. Or.—State v Corvallis, etc, R. 
Co., 117 P. 980, 69 Or. 460, 467. 

80. Or.—State v. Corvallis, etc,, R- 
Co., supra. 

51 C.J. p 992 note 21. 

81. Okl.—Chaddick v. Lindsay, 49 P. 
940^ 5 Okl. 616. 
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vide depots, the road cannot escape its oblig^ation 
on the p1*a of expense However, when the duty 
to pro\'ide depots is one which may or may not be 
imposed by a board or commission, the duty to 
provide a depot is merely incidental to the prime 
duty to furnish transportation,83 and questions of 
relative expense and public convenience may proper¬ 
ly be considered in determining the road’s obliga¬ 
tion to provide a depot.®^ 

Waiting rooms. Under statutes so providing, a 
railroad may be required to provide waiting rooms 
at stations. 3 5 Under statutes requiring waiting 
rooms at all stations, a railroad need not provide a 
waiting room at a stopping place which is not 
a station^® or at all places where tickets are sold 3^ 
A statute requiring railroads to provide waiting 
rooms at all villages has been held to refer to in¬ 
corporated villages, and not to every isolated hamlet 
at which a railroad may have a flag station 33 Un¬ 
der statutes requiring railroads to furnish “con¬ 
venient and suitable” waiting rooms, the room must 
be reasonably adequate for public requirements,33 
the question of what constitutes such a waiting room 
being primarily one of fact.^® A statute requiring 
separate waiting-room accommodations for white 
and African races does not require railroad com¬ 
panies to erect depot buildings at places where they 
have none,3i and is not applicable to a mere flag 
station without any building belonging to, or used 
by, the company as a depot.32 

c. Madntenaaice and Care of Depots 

A railroad generally has the duty to nnaintain depots 
In a safe condition, to light, heat, and ventilate them ade¬ 


quately, and to keep them open a reasonable time both 
before arrival and after departure of trams. 

If a railroad not under a duty to provide depots 
voluntarily erects them, thereby inviting persons 
having business with the road to enter and use 
them, they must be maintained in a safe condition,3 3 
this duty existing apart from statute.®^ 

Duty to keep open. A railroad ordinarily is under 
a duty to keep its ticket offices open a reasonable 
time before departure of trains^S and to keep its 
waiting rooms open a reasonable time both before 
arrival and after departure of trains.^® These 
duties may be imposed by statute^^ or by a rule or 
order of a board or commission to which the au¬ 
thority has been delegated,38 but the duty to keep 
open the waiting rooms of established depots a rea¬ 
sonable period before and after train time exists 
independently of statute.38 Permission to close a 
depot during a portion of the year may be granted 
in proper and reasonable circumstances.^ 

Particular statutory provisions. A statute requir¬ 
ing railroads to keep ticket offices open a specified 
time before the scheduled departure of passenger 
trains from “every regular passenger depot” does 
not apply to flag stations from which only the regu¬ 
lar fare is charged cash passengers.^ Statutes re¬ 
quiring waiting rooms to be kept open for trains 
at all regular stations require the road to keep open 
waiting rooms at all stations where the tram awaited 
is scheduled to stop,8 but does not apply to flag 
stations as respects trains not regularly scheduled to 
stop there,^ or to places not at a station.® 

Statutes requiring railroads to keep waiting rooms 


82. Tex.—Angrellna, etc., B. Co. v. 
Railroad Commission, Civ.App, 212 
SW 703. 

51 C J p 992 note 25. 

83. N.M — S&WBTd V. Denver, etc., R 
Co., 131 P. 980, 17 N.M. 667, 46 
LRA,]SrS, 242 . 

51 C.J. p 992 note 27. 

84. N'M—Seward v. Denver, etc., 
R Co, supra 

51C J, p 992 note 28. 

85. Ky.—^Louisville, H. & St. L. R 
Co V. Commonwealth, 139 S.W. 776, 
144 Ky 541. 

Boom at nearby hotel held not 
“waiting: room*' within statute — 
Louisville, H. & St. L. R. Co. v. 
Commonwealth, supra. 

86. Ky —Commonwealth v. Chesa¬ 
peake, etc, R. Co., 162 SW. 788, 
167 Ky. 140. 

61 C.J. p 992 note 31. 

87. Ky.^—Commonwealth v. Chesa¬ 
peake, etc, B. CO. supra. 

61 C.J. p 992 note 32^ 


88. W.Va—State v Baltimore & 
O R Co, 66 SB 618, 61 W.Va. 
367 

89. Ky.—^Louisville, etc, R. Co v 
Commonwealth, 139 SW. 766, 144 
Ky 625 

51 CJ. p 992 note 34. 

90. Ky —Illinois Cent R. Co. v. 

Commonwealth, 90 S.W. 602, 28 Ky. 
L 802 

51 CJ p 992 note 36. 

91. Ark—St Louis, etc, R Co. v. 
State, 31 SW 670, 61 Ark. 9 

92. Ark—St Louis, etc, R Co. v. 
State, supra. 

93. Tex.—Texas, etc , R. Co. v. 

Mayes, App, 15 S.W. 43. 

51 C J. p 992 note 38 

94. Tex. — Texas, etc., R. Co. v. 

Mayes, supra. 

95. Tex—^International, etc., R. Co. 
V. Lister, Civ App, 72 S.W, 107. 

51 C J. P 993 note 40. 

96. Ind.—^Draper v. Evansville, etc., 
B. Co., 74 NJEL. 889, 166 Ind. 117.- 
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97. K!y.—Chesapeake, etc., R. Co. 
V. Lauhorn, 167 SW. 132, 159 Ky 
325 

9& Ga—Smith v. Seaboard Alr-Line 
R. Co., 73 S E 623, 10 Ga.App 227 
51 CJ p 993 note 44. 

99. Miss.—Williams v. Southern R. 

Co., 69 So. 860, 102 Miss. 617. 

61 CJ p 993 note 46. 

1. Wash—^Dryden Commercial Club 
V Public Works Dept., 262 P. 911, 
142 Wash 317. 

61 CJ p 993 note 68. 

8. Ky—^Louisville, etc., R. Co v. 
Commonwealth. 43 S.W. 468, 102 
Ky 300, 19 Ky.L. 1462, 63 LRJL 
149 

3. Ky.—Chesapeake, etc., R, Co v. 
Lauhorn, 167 S W, 132, 169 Ky 326. 

4. Ky.—Sandifer v Louisville, etc, 
R. Co, 89 S W. 528, 28 Ky.L. 464. 

61 C.J p 993 note 61. 

5. Ky —^Louisville, etc., R. Co. v. 
Commonwealth, 139 S.W. 776, 144 
Ky 641. 

61 C J. p 993 note 52. ^ 
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open a specified time before and after arrival of 
trains have been construed as inapplicable to through 
passengers stopping over at junction points,® and as 
not requiring the road to keep its waiting room open 
an unreasonable length of time.^ Under a statute 
requiring railroads to provide ''crossings, stations, 
and other facilities,” a road has been held under an 
implied duty to keep its waiting rooms open at the 
time advertised for departure of trains.® 

Duty to light, heat, and ventilate. As a general 
rule, a railroad maintaining a depot must keep it 
adequately lighted® and heated,when necessary 
for use of its patrons. A statute expressly requir¬ 
ing railroads to keep their depots heated for a spec¬ 
ified period before and after arrival of trains does 
not relieve the road of its general duty to keep 
depots heated at other times when they are properly 
in use by passengers.^i Even though included in 
a statute requiring construction and maintenance of 
depots at specified places, a provision as to heating 
depots, if general in its language, will be applied to 
all depots and not restricted to those of the statutory 
descnption.12 Under statutes requiring waiting 
rooms to be kept open for specified periods, the rail¬ 
road is under no obligation to heat^® or ventilate^^ 
its waiting rooms at any other time. 

§ 406. -Station Accommodations and Fa¬ 

cilities in General 

A railroad is obligated to provide reasonably ade- 
i|iuate accommodations and facilities at its stations. 

As a general rule a railroad is obligated to pro¬ 


vide reasonably adequate accommodations and fa¬ 
cilities at Its stations.!® In so far as a station ac¬ 
commodation or facility is essential to performance 
of the primary dutj" of transportation, the road is 
obligated to provide it regardless of remuneration 
but, in so far as such accommodation or facility is 
not essential, the duty to furnish it will depend on 
relative expense and public benefit.!*^ In other 
words, the facilities to be furnished at any station 
need only be adequate to the requirement of the 
station, and should be in a measure commensurate 
with the patronage and receipts from that portion of 
the public to which the senuce is rendered.!® The 
fact, however, that the cost of rendering certain 
service would be more than the revenue received 
at the station would not alone be sufficient to permit 
the railroad to discontinue the service.!® 

Prospective needs should be anticipated by the 
railroad m providing adequate station facilities.®® 

Effect of contract. Where a railroad has con¬ 
tracted with the state relative to station facilities, 
the contract governs its obligations.®! 

§ 407. -Train Bulletins 

Statutes requiring railroad companies to maintain 
blackboards at stations and to register data thereon re¬ 
specting the time of arrival of trains have been held 
valid and enforceable. 

Statutes requiring railroad’companies to maintain 
blackboards at stations and to register data thereon 
respecting the time of arrival of trains have been 


6. Tex.—St. Lioiiis Southwestern R. 
Co. r Foster, CIvApp, 112 SW. 
797. 

SI C J. p 993 note 64. 

7. Tex—^International, etc, R. Co. 
V Pevey, 70 SW. 778, 30 Tex.Civ. 
App. 460. 

5l"C J. p 993 note 66 

a. N-H.—^Boothby v. Grand. Trunk 
R. Co., 34 A. 167, 66 N.H. 842. 

51 C.X p 993 note 67. 

9. Ala.—Alabama Great Southern R. 
Co. V. Arnold, 4 So. 369, 84 Ala. 
159, 5 AmSJEt. 354. 

51 C.J p 993 note 62. 

la Minn.—^Barnett v. Minneapolis, 
etc., R. Co:, 143 N.W. 263. 123 Minn. 
153, 48 L..B.A.,N.S., 262. 

51 C.J. p 993 note 63. 

11. Tex.—Texas, eta, R. Co. v. 

Cornelius, 30 SW. 720, 10 Tex Civ. 

App. 125—Texas, eta. R. Co. vJ 
Ms^es. App, 15 S.W. 48. 

12. Tex.—Texas, etc, R. Co. v. 

Mayes, supra. 

51 C.J. p 994 note 67. 

13. Ky.—^Illinois Ceqt. R. Co. v- 


Commonwealth, 200 S W. 17, 179 
Ky. 28. 

14. 3Cy,—^Illinois Cent. R. Co. v. 
Commonwealth, supra. 

15. Wis—^Hartwig v. Chicago, etc, 
R Co, 6 NW. 865. 49 Wis. 368 

51 C.J. p 994 note 72. 

16. Fla —State v. Seaboard Air Line 
R. Co. Ill So. 281, 736, 92 Fla. 
1139, certiorari dismissed 48 S Ct. 
17, 275 JJ.B. 674, 72 LBd 484. 

Neb —Ckirpns Jtixls cited in. Applica¬ 
tion of Thomson, 8 NW.2d 552, 
656, 143 Neb. 62. 

17. Neb— Corpus 3Ws cited In Ap¬ 
plication of Thomson, supra. 

51 C J. p 994 note 74. 

18. Neb.—Application of Union Paa 
R. Co., 31 NW2d,652, 149 Neb 575 
—Application of Thomson, 8 N.W. 
2d 552, 143 Neb 62—^In re Thom¬ 
son, 4 NW.2d 756, 141 Neb. 697. 

Okl —Louis-<San Francisco Ry. 
Co. V. State, 165 P.2d 718, 195 
Okl. 41—Atdhison, T. & S. F. Ry- 
Co. V. State, 119 P.2a 840, 190 Okl. 
18—Atchison,. T. & S. F. By* Co. 
Sitate, 118 F.2d 20V^189 OkL 48&r- 
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Lowden v. State, 113 P 2dl 991, 189 
Okl. 76—^Lowden v. State, 106 P 2d 
801, 188 Okl 106—^Lowden v State, 
100 P2d 890, 186 Okl. 654—Mls- 
souri-Kansas-Texas R. Co v. 
State. 76 P.2d 884, 182 Okl 134— 
Kurn V. State, 66 P.2a 52, 179 OkL 
440— «:um V. State. 52 P2d 841, 
176 Okl. 379. 

Revenue as factor 

Revenue creditable to railroad sta¬ 
tion, although one ,of main factors 
in detennimng services or facilities 
to be provided, is not sole factor, but 
all circumstances must be consid¬ 
ered—^Los Angeles & S L. R. Co v. 
Public Utilities Commission of Utah, 
15 P 2d 358, 80 Utah 455. 

19. UtabL—^Los Angeles & S. L. R 
Co. V. Public Utilities Commission 
of Utah, supra. 

20. (Fla.—State v. Seaboard Air 
Line R. Co., Ill So. 281, 735, 92 
Fla. 1139, certiorari dismissed 48 
S.Ct 17. 276 U.S. 674, 72 L.Bd. 434 

61 C.J. p 994 note 75. 

21. Minn.—State v. Northern Paa 
R. Co, 96 N.W. f97,'’89 Minn. 368. 

,51 C.J. p 994 note 761 
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held valid and enforceable Such statutes have 
been held inapplicable to a short-haul suburban 
road.23 They do not require establishment of a 
telegraph office at a station lacking telegraphic fa- 
cilities^^ or prevent the abandonment of a telegraph 
office already established 25 Where a board or 
commission has power under constitution or stat¬ 
ute to order installation of telegraphic service to 
bulletin trains, such order must be reasonable to be 
enforceable 26 

Repeal of statute requiring train bulletins is a 
good defense to an action for a penalty brought 
under such statute.27 

g 408. - Other Facilities 

a. In general 

b. Telephone and telegraph facilities 

c. Toilets 

a. In General 

A railroad may be required, In a proper case, to con¬ 
struct and maintain industrial sidings or sidetracks, 
track scales, and umbrella sheds. 

The general duty of a railroad to provide rea¬ 
sonably adequate accommodations and facilities at 
its stations has been enforced with respect, to par¬ 
ticular facilities28 other than those discussed supra 
§§ 405-407. Within its powers to regulate the opera¬ 
tion of railroads, a state or a board or commission 
under authority delegated to it may direct and 
regulate the installment of industrial sidings or 
sidetracks at stations for the benefit of the public in 
loading and unloading,22 and also the relocation of 
rails near a station in order to provide additional 
platform space ,2® but such regfulations and require¬ 


ments must be reasonable®^ A statute providing 
that under specified conditions a shipper may apply 
to a railroad for private sidetracks and switches, and, 
on failure or refusal of the road to grant the ap¬ 
plication the district court may compel it to do so, 
does not deprive a public commission of authority 
under a prior statute to order the construction of 
suitable and adequate sidetracks for public use at a 
station.22 Sidings should, where required by traffic,, 
be constructed and operated as a public, and not a 
private, convenience.®® 

Track scales. While it has been held that a state 
may have power to require a railroad to install 
track scales at its stations where the railroad busi¬ 
ness may justify it,®*^ and may delegate the power 
to a commission,®s it has also been held by the 
supreme court of the Umted States that a state can¬ 
not compel a railroad to install cattle scales at a 
station as a means for building up a private busi¬ 
ness,®® however much the public would be benefited 
thereby.®^ Whether hoof stock scales are a neces¬ 
sary facility for receiving and delivering freight, 
which a commission may be authorized to require a 
railroad to install and maintain, depends on wheth¬ 
er such scales are required or are reasonably neces¬ 
sary for such purpose,®® and the burden rests on him 
who asserts the necessity to prove it.®® 

Where a statute imposing the duty of furnishing 
track scales at*all stations of a ^ecified character 
has been followed by a later statute authorizing a 
board or commission to order such scales when m 
its judgment this is necessary, the board or com¬ 
mission lacks power to order track scales under the 
first statute.^2 Where a statute authorizing a com- 


22. Ind—^Pennsylvania Co. v. State, 
41 NR 937, 142 Ind. 428. 

51 CJ. p 995 note 91. 

23. Ind —State v. Kentucky, etc, 
Bndgre Co, 86 NJB. 991, 136 Ind. 
195. 

51 CJ. p 995 note 92. 

24. Ind—^Terre Haute, etc, R Co 
V. State, 41 NB, 962, 18 IndApp. 
529. 

51 CJ. p 995 note 93 
Telephone and telegraph facilities 
generally see infra $ 408. 

25. Ind—^Terre Haute, etc., R. Co. 
V. State, supra 

28. Okl.—^Kansas City Southern R. 

Co. V. State, 117 P. 207, 27 Okl. 806. 
51 C.J. p 995 note 96. 

27. Jjsl —State v. Chicago, etc., R, 
Co., 62 So. 934, 133 La. 804. 

51 C.J. p 996 note 97. 

28. Axk.—St. Louls-San Francisco 
R. Co. V. Alhrlght, 4 S.W.2d 910, 
176 Ark. 761. 


29. Colo —Chicago, etc., R. Co. v. 
Public Utilities Commission, 190 P. 
639, 68 Colo. 475. 

61 C J p 999 note 67 
Switches, spurs, and sidings gener¬ 
ally see mfra §§ 410-414 

30. Vt —^Bacon v. Boston, eta, R. 
Co, 76 A, 128, 83 Vt. 421. 

31. Colo —Chicago, etc, R Co. v. 
Public Utilities Commission, 190 P. 
639, 68 Colo 476. 

51 C J p 999 note 60. 

32. Neb—Loup Valley Land Co v. 
Union Paa R. Co, 145 N.W. 631, 95 
Neb 331. 

61 C J p 1000 note 62. 

33. Va.—Chesapeake, etc., R. Co. v. 
Ricks, 136 S.B, 686, 146 Va 10. 

61 C J. p 1000 note 68. 

34. N.O—Corporation Commission v. 
Atlantic coast Line R. Co., 51 S.E 
793, 189 N.C 126 

51 C J. p 998 note 88. ' ' 
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35. N C —Corporation Commission v. 

Atlantic Coast Line R. Co, supra. 
51 C.J. p 998 note 39. 

38. US.—Great Northern R Co. v. 
Cahill, SB, 40 S Ct. 467, 263 US. 
71, 64 L Ed, 787. 

51 C.J. p 998 note 40. 

37. U.S.—Great Northern R. Co v. 
Cahill, supra. 

38. US.—-Washington v. Fairchild, 
Wash, 32 set. 635, 224 nCJ.S. 510, 
66 L.Ed. 863 

N M.—^New Mexico Wool Growers' 
Assoc. V Atchison, eta, R. Co;, 145 
P. 1077, 20 N.M 33. 

39. U.S.—Washington v. Fairchild, 
Wash., 32 S.Ct. 686, 224 US. 61-0, 
66LEd 868. 

N.M —New Mexico Wool Growers' 
Assoa V. Atchison, etc, R, Coj 146 
P. 1077, 20 N.M. 33. 


40. Mo,—State v. Public Service 
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mission to order a railroad to install track scales 
for weighing of cars and freight at stations of spec¬ 
ified size on demand of a shipper has been followed 
by enactment of a later statute empowering the 
commission to enforce reasonable regulations for 
the weighing of cars and freight, the commission 
lacks power to order installation of track scales un¬ 
der the former statute^! 

Umbrella sheds. Under statutes giving a board or 
commission general power to regulate operation of 
railroads, it may require the furnishing of umbrella 
sheds.'^^ Under statutes empowering railroad com¬ 
missioners to require the establishment of stations 
and the erection of freight and passenger depots, 
houses, and platforms, and to regulate all matters 
affecting the safety, comfort, convenience, and ac¬ 
commodation of passengers, the commissioners may 
direct the erection of umbrella sheds However, 
under such statutory provisions, there is no power 
to require union umbrella sheds to be erected by 
intersecting roads with separate tracks,^^ 

b. Telephone and Telegraph Facilities 

A board or commisston may have the power to regu¬ 
late the furnishing of telephones and telegraph service 
at stations. A railroad is under a duty to supply tele¬ 
phone and telegraph facilities of an adequate character 
where reasonably necessary in connection with its pri¬ 
mary service of public transportation. 

Under constitutional or statutory provisions grant¬ 
ing a board or commission general power to regulate 
the furnishing of facilities and conveniences at sta¬ 
tions, It may regulate the furnishing of telephones'^ 
and telegraph service.**® 

Duty of company. Under constitutional provisions 


requiring a railroad to provide and maintain ade¬ 
quate depots, agents, and facilities for the accommo¬ 
dation of passengers and freight, a road is under a 
duty to supply telephone**'^ and telegraph*® facilities 
of an adequate character^^ w’here reasonably neces¬ 
sary in connection with its primary service of public 
transportation. The railroad cannot, however, be 
compelled to furnish such facilities beyond the rea¬ 
sonable requirements of such service;®® nor is it 
under a duty to provide facilities of this character 
for general public use aside from transportation®^ 
or in Its capacity as a -private corporation.®^ Under 
a statute providmg that every railroad corporation 
shall grant to specified kinds of telephone concerns 
equal and reasonable terms, arrangements, and fa¬ 
cilities for installation of telephones in its depots, 
the railroad is not obligated to grant installation to 
one company on the same terms theretofore granted 
another if conditions affecting the two companies 
are dissimilar.®® 

c. Toilets 

(1) In general 

(2) Location, character, and condition 
(1) In General 

A state or a board or commission n^ay be authorized 
to require toilets at depots or stations and to regulate 
them, and a railroad company may have the duty to 
provide such facilities at depots or stations. 

Within its powers to regulate the operation of 
railroads and particularly railroad depots and wait¬ 
ing rooms, a state or a board or commission may be 
authorized to require toilets at depots or stations 


Commission, 204 SW. 305, 275 Mo. 
60. 

51 C.X p 999 note 45 

41. Ill.—State Public Utilities Com¬ 
mission V Cleveland, etc, H. Co» 
119 NB 310, 283 Ill. 374. 

51 C.J. p 999 note 47. 

42. Ark.—^St. L>ows-San Brancisco 
R. Co V Albright, 4 S.W2d 910, 
176 Ark. 761. 

51 O J. p 996 note 2. 

43. Fla —State v. Seaboard Air Line 
R. Co., 104 So. 602, 89 Fla. 419, 39 
A.LR. 1362. 

61 C.J. p 996 note 4. 

44. Fla.—State v. Seaboard Air Line 
R. Co. supra. 

61 C J P 996 note 6. 

45. Okl.—^Atchison, etc, R Co. v 
State, 100 P 11, 23 Okl, 210, 21 
L.RA.,N.S., 90S 

61CJ. P 994 note 78, 

45. Kan—Chicago, B & Q R Co. v. 
ReeiL 217 P. 322, 114 Kan 190. 


Time when ofdce open 

An order requiring- a railway com¬ 
pany and a telegraph company to 
keep open the telegraph office daily 
for a reasonable number of hours 
according to central time as used by 
the public in the locality did not 
unlawfully or unreasonably interfere 
with the railway company's duty to 
operate its train service on mountain 
time as required by an order of the 
interstate commerce commission.— 
Chicago, B. & Q, R, Co v. Reed, su¬ 
pra. 

47. Okl.—^Atchison, etc, R. Co. v. 
State, 100 P. 11, 23 Okl 210, 21 L. 
R.A,]Sr.S, 908 

51 C J p 995 note 82. 

48. NM—Woody v. Denver, etc., R. 
Co, 132 P. 250, 17 N,M. 686, 47 
L.RA^N'.S., 974. 

49. Okl.—Atchison, etc, R. Co. v. 
State, 100 P. 11, 23 OkL 210, 21 L 
R.A,N.S., 908 

51 C,J, p 995 note 84. 
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50. N M —Seward v. Denver, etc., R. 
Co., 131 F. 980, 17 N.M. 667, 45 
L.R.A.,]SrS., 242. 

Telegraph operator 
A railroad company cannot be re¬ 
quired to maintain a telegraph op¬ 
erator at a station unless reasonably 
necessary for the safety and expe¬ 
dition of train service, both freight 
and passenger, or either, and -the con¬ 
venience of the public in the conduct 
of its freight and passenger service* 
or either.—Chicago, R. I. & P. Ry. 
Co. V. State, 103 P. 617, 24 Okl. 370, 
24 LRA,NS, 393 

51. OkL—Atchison, etc., R. Co v. 
State, lOa P 16, 23 Okl. 231, 18 
AnmCas. 102. 

51 C J. p 995 note 86. 

52. Okl —Atchison, etc., R. Co. ▼- 
State, supra. 

61 C.J p 996 note 87. 

53. Vt —State v. Boston, etc., B* 
Co, 71 A. 1044, 82 Vt. 121. 

61 C.J p 995 note 89. 
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and to regulate them,5'i t>ut such requirements and 
regulations must be reasonable.55 

Duty of company to provide. As a general rule, 
a railroad may be required to provide privies at all 
depots or stations,^® and under the terms of some 
statutes the road must provide one even at a depot 
of a temporary character,^7 but not at flag stations 
without depots.58 Under a statute requiring water- 
closets or privies to be constructed at each passenger 
station either within the depot, or in connection 
therewith, or at a reasonable distance therefrom, 
a railroad is not obligated to provide a toilet at a 
station where there is no depot,5^ and this is true 
even though the road’s failure to provide a depot is 
a violation of another statute.®® The absence of a 
waterworks in the municipality does not relieve a 
railroad from its statutory duty to provide a toilet 
at a station. 

Companies within statutes. Under a statute re¬ 
quiring toilets to be provided at stations by any rail¬ 
road company “operating a line of railway” within 
the state, a company operating a line as lessee is 
obligated to provide toilets at its stations.®^ 

(2) Location, Character, and Condition 

A station tojfet should be located at a point reason¬ 
ably convenient and accessible to the depot, should be 
maintained in good condition, and should be of a char¬ 
acter suitable under the circumstances existing in the 
vicinity. 

A station toilet should be located at a point rea¬ 


sonably convenient and accessible to the depot®^ in 
view of prevailing conditions.®^ If the railroad 
provides separate toilets for the sexes, each must be 
conveniently located.®^ 

Station toilets should be suitable for women and 
children as well as men,®® maintained in proper 
condition,®7 and, generally speaking, should be such 
as to meet the requirements of normal traffic condi- 
tions®s and of a character suitable under circum¬ 
stances existing in the vicinity®® Under a statute 
requiring every railroad to provide at all depots in 
towns and cities “water-closet or privies,” the word 
“privy” IS synonymous with “water-closet,”7® the 
purpose of the statute being merely to require ade¬ 
quate toilet facilities of some description. 

Lighting. Under a statute requiring railroads to 
keep water-closets lighted for specified periods at all 
stations where they receive and discharge passengers 
in the nighttime, the road must light water-closets 
at stations where passengers are received or dis¬ 
charged on flagging of the train 72 The existence of 
moonlight cannot relieve the road of its duty to sup¬ 
ply artificial light under such statute.72 

Locking. The toilet may be kept locked when 
necessary, 74 provided the key is available'^® when 
reasonably required*^® 

§ 409 . -Abandonment or Discontinuance 

of Station 

Where a rule of a railroad commission requires the 


54. Tex —State v. Texas, etc., R 
Co. 154 SW 1169, 106 Tex 18. 

51 C J. p 996 note 9 

55. Wash—State v. State R Com¬ 
mission, 110 P. 1076, 60 Wash. 218 

51 C.J. p 996 note 10 

56. Tenn—Southern By. v, Cantrell, 
6 Tenn App 677. 

Por employees and passeng'ers 
Railroad is required to furnish 
toilet facilities for its employees and 
passengers but not for mere licensee 
upon Its property.—Southern Ry v 
Cantrell, supra 

57. Ky.—^Louisville, etc, R Co v 
Commonwealth, 169 S.W. 701, 166 
Ky 187. 

58. W.Va.—State v. Baltimore, etc., 
R Co.. 66 S B. 618, 61 W.Va. 67. 

51 C J. p 997 note 13. 

59. Tex.—State v. Jasper, etc, R 
Co.. Civ App, 164 S.W. 381. 

51 C,J p 997 note 15. 

60. Tex.—State v. Jasper, etc, R 
Co., Civ.App, 164 SW 331, fol¬ 
lowed in State v. Oulf, etc., R. Co. 
Civ.App, 154 S.W. 336. 

B:y.—Louisville, etc., R. Co. v 


Commonwealth, 33 S W. 939, 17 Ky 
L. 1136 

62. Tex—State v. Southern Kansas 
R. Co, Civ App, 99 S.W. 167. 

63. Ky—^Louisville, etc, R. Co. v 
Commonwealth, 194 S.W 346, 176 
Ky. 315. 

61 C J. p 997 note 21 

64- Ky—Louisville, etc, R Co. v. 
Commonwealth, 114 SW. 1192, 131 
Ky 268. 

51CJ p 997 note 22. 

65. Ky —^Louisville, etc, R Co v 
Commonwealth, 200 SW. 464, 179 
Ky. 279, 

66- Ky—Louisville, etc, R Co. v 
Commonwealth, 46 S.W. 880, 46 S 
W 697, 103 Ky 605, 20 Ky.L. 366 

67. Ky—^Louisville, etc, R. Co. v 
Commonwealth, 194 SW 813, 175 
Ky, 282 

61 C J. p 997 note 26. 

68. Ky.—^Louisville, etc., R. Co. v 
Commonwealth, 127 S.W. 162, 137 
Ky. 802 

61 C.J. p 998 note 26. 

69. Ky.—Chesapeake, etc., R, Co. v 
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Commonwealth, 210 S W. 793, 184 
Ky 1. 

51 C J p 998 note 27. 

70. Ky—^Louisville, etc, R Co v. 
Commonwealth, 194 SW. 313, 175 
Ky 282. 

51 C J. p 998 note 29 

71. Ky—^Louisville, etc, R Co, v 
Commonwealth, 194 SW. 313, 176 
Ky. 282. 

61 C J p 998 note 30 

72. Tex—San Antonio, etc, R Co 
V. State, 120 SW. 1077, 56 Tex Civ. 
App 462. 

61 C.J p 998 note 32. 

73. Tex—^Missouri, etc, R Co v. 
State, Civ.App, 163 SW. 338. 

61 C J. p 998 note 33. 

74. Ky —^Louisville, etc, R Co v. 
Commonwealth, 46 SW 362, 20 Jijr. 
L. 100. 

61 C J p 998 note 84, 

75. Ky—Commonwealth v. Louis¬ 
ville, etc., R. Co, 226 SW, 105, 190 
Ky. 89. 

61 C J. p 998 note 36 

76. Ky—^Louisville, etc, R, Co. v 
Commonwealth, 127 SW. 162, 187 
Ky 802 

51 C J. p 998 note 86. 



§§ 409^11 


RAILROADS 


74 C.J.S. 


approval of such commission before a railroad may dfs- 
continue a depot, flag stop> station, or office, the action 
of the commission in approving or disapproving discon¬ 
tinuance of the facility is subject to review in the courts 

Where a rule of a railroad commission requires 
the approval of such commission before a railroad 
may discontinue a depot, flag stop, station, or ofiSce, 
the action of the commission in approtdng or disap¬ 
proving discontinuance of the facility is subject to 
review in the courts.'?'^ A rule of railroad commis¬ 
sioners forbidding a road to close, remove, suspend, 
or abolish an existing station without prior authority 
from the commission is not violated by a mere 
change in the nature of the structure.^® 

§ 410. Switches, Spurs, and Sidings 

Sidetracks constituting part of a transportation sys¬ 
tem are among the works a'^d appendages usual in the 
convenient operation of a railroad and are “facilities" 
of the railroad, even though privately owned. 

Sidetracks constituting part of a transportation 
system are among the works and appendages usual 
in the convenient operation of a railroad and are 
“facilities” of the railroad, even though privately 
owned.'J’® So it has been held that a segment of a 
spur track owned by a private company not a ear¬ 
ner is nevertheless subject to the provisions of the 
Interstate Commerce Act because of its use by an 
interstate rail earner under trackage agreements.®® 
A spur track constructed by a railroad at its own 
expense and maintained by it constitutes a “public 
spur” and a “public highway” within a constitutional 
provision that all railroads are declared to be public 


highways so that a person owning prepertj' abutting 
the right of way on which the spur is situated has 
a right to request service over such spur.®! A rail¬ 
road constructing a spur track can by contract with 
the persons over whose property the track is located 
protect itself from fire hazards resulting from opera¬ 
tion of such track in the absence of a statute mak¬ 
ing such a contract unlawful.®^ The owner and 
operator of a spur track over which adjoining 
owners receive rail service may, in his discretion, 
dismantle and abandon such track where he is under 
no contractual or statutory obligation to maintain 
the track.®® 

§ 411. -Regulation by State or Munici¬ 

pality 

Within Its power to regulate the operation of rail¬ 
roads, the state may have power to regulate switches, 
spurs, and sidmgs, as by requiring railroads to con¬ 
struct public spur tracks or preventing discontinuance of 
them 

Within its powers to regulate the operation of rail¬ 
roads, the state may have power to regulate switches, 
spurs, and sidings,®^ as by requiring railroads to 
construct public spur tracks,®^ or preventing dis¬ 
continuance of them,®® or by ordering restoration of 
a switch connection.®'^ Although it is beyond the 
police power of the state to compel a railroad to in¬ 
stall switches, spurs, or sidmgs for private use at 
its own expense,®® statutes or other regulations re¬ 
quiring construction of private switches, spurs, or 
sidings with adequate provision for apportionment 
of expense are valid.®® 


77- S.C—Southern Ry. Co. v. Pub¬ 
lic Service Commission, 10 S.S3 2d 
769, 196 S.C 247. 

78. Pla.—^Atlantic Coast Line R. Co 
V gtate, 113 So. 666, 114 So. 456, 
94 Pla. 120. 

51 C J. p 1000 note 65. 

79- Pa.—^Lehlsrh N^av. Coal Co v. 
Pennsylvania Public Utility Com- 
mission^ 1 A.2d 540, 133 Pa.Super. 
67. 

Psivats sidetrack built by coal 
company when connected to railroad 
by switch constituted part of the 
railroad's transportation “facilities" 
and was subject to reerulation as 
such —^Lehig-h Nav. Coal Co. v. Penn¬ 
sylvania Public Utility Commission, 
supra. 

sa U.S.—U. S. V. Baltimore & O. R. 
Co, Ohio, 68 set. 494, 383 US. 
169, 92 L.Ed. 618. 

81. La.—^Burke v. Louisiana Public 
Service Commission, 40 So.2d 916, 
215 La, 451. 

82. U.S—i®tna Ins. Co. v. Atlantic 
Coast Line R Co., CCAVa, 79 P 
2d 463, certiorari denied 56 8 Ct 
442, 297 U.S. 704, 80 L.Pd. 992. 


83. Ga—Tift V. Golden Hardware 
Co., 51 SB 2d 435, 204 Ga. 654. 
Tender to court of amount for 
which defendants allegedly had of¬ 
fered to sell portion of spur track 
alongside plaintiff's building availed 
plaintiff nothing, where offer had al¬ 
ready been withdrawn and tender 
was not unconditional but for more 
track and land than was included in 
the offer.—^Tift v. Golden Hardware 
Co., supra 

84- HI.—Alton R Co. v. Illinois 
Commerce Commission ex rel. 
Moulding Brownell Corp., 15 H.E!. 
2d 508, 368 Ill. 584, affirmed Alton 
R. Co. V. Illinois Commerce Com¬ 
mission, 59 S.Ct. 340, 305 U.S. 548, 
83 LESd 344—Von Oven v. Chica^ 
go. B. & Q. R. Co., 148 HJE3. 32^ 317 
Ill. 334. 

51 C J. p 1000 note 68. 

**Pub]lc highways”. 

Sidetracks constituting part of a 
transportation system and connected 
with the line of a railro^ are **pub- 
lic highways" subject to regulation 
by the i^tate, even though privately 
owned.—^Lehigh Nav. Coal Co. v. 
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Pennsylvania Public Utility Com- 
zmssion, 1 A.2d 540, 133 Pa Super. 67. 
Operation of trains 
Where railroad operates trains 
over sidetrack leading to private in¬ 
dustry, statutory regulation which 
imposes on it responsibility for pub¬ 
lic safety incident to risk of its op¬ 
eration IS not unreasonable exercise 
of police power.—^Pennsylvania R- 
Co. V- Pennsylvania Public 'Utility 
Comnussion, 35 A.2d 584, 154 Pa. 
Super. 272. 

85- Mont.—Chicago, etc., R. Co v. 
Railroad Comrs, 247 P. 162, 76 
Mont. 305. 

51 C J. p 1000 note 69 
88. U.S—Western, etc, R. Co. v 
Georgia Public Service Commis¬ 
sion. Ga., 45 S Ct. 409, 267 U.S. 493, 
69 753. 

51 C J. p 1000 note 70. 

87- Ill.—Chicago, eta, R, Oo. v. 
Suffern,. 21 N.B 824, 129 lU. 274. 

88. U.S —Missouri Paa R. Co. v. 
Nebraska, Neb, 30 S.Ct. 461, 217 
US. 196, 64 L.EId 727. 

51 C.J. p 1000 note 72. 

89. U.S.—Alton R. Co.* v. Illinois 
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Regulation hy municipality. Local freight service 
of a railroad between points within the switching 
limits of yards located tn a city, or industrial switch¬ 
ing, is subject to the control of the city and not of 
a state board 

§ 412. —— Regulation by Board or Commis¬ 
sion 

a. Existence and extent of power 

b. Exercise of power 

a. Existence and Extent of Power 

(1) In general 

(2) Under particular statutory or con¬ 

stitutional provisions 

(1) In General 

The power of a board or commission to regulate a 
railroad with respect to the construction, maintenance, 
and operation of switches, spurs, and sidings fs founded 
on constitution or statute, and measured in extent and 
limits by the provisions creating the power. 

The power of a board or commission to regulate 
a railroad with respect to the construction, mainte¬ 
nance, and operation of switches, spurs, and sidings 
is founded on constitution or statute,and mea¬ 
sured in extent and limits by the provisions creat¬ 
ing the power.^^ Within constitutional limitations 
as applied to this particular matter,the state may 
delegate to a board or commission the regulation of 
switches, spurs, and sidings.^* The regulatory pow¬ 
er of a board ordinanly includes portions of a road 
operated but not owned by the road.^5 So a private 


spur track is subject to control and regulation of a 
board or commission under statutes providing for 
public use thereof.96 

Charter. Even if a commission has power to com¬ 
pel a road to construct a spur not within its charter 
authority when public convenience so demands, the 
commission lacks power so to compel the road to 
construct the spur on an erroneous conclusion that 
Its charter required such construction.^^ 

Leased railroad land. A commission may have 
power to order a switch connection across railroad 
land leased lo a private shipper^^ and to order pay¬ 
ment by the shipper seeking the switch connection of 
compensation based on the expense to the lessee.®® 

(2) Under Particular Statutory or Consti¬ 
tutional Provisions 

Particular statutory provisions have been construed 
with respect to the existence and extent of power con¬ 
ferred thereby on a board or commission to regulate the 
construction, maintenance, operation, and use of switches, 
spurs, and sidings. 

Under a statute authori 2 ing a commission to re¬ 
quire a railroad to construct a switch for an abut¬ 
ting owner, the commission lacks power to require 
construction of a switch for a nonabutting owner.i 
Under a statute authorizing a commission to require 
construction of a siding to a point within a speci¬ 
fied distance from the railroad, the commission can¬ 
not require construction of a siding to a point be¬ 
yond the distance specified.® Under a statute re¬ 
quiring every railroad to furnish reasonably ade- 


Commerce Commission, HI., 59 S. 
Ct. 340, 305 U.S 548, 83 344 

—Chicagro & N W. Ry Co. v. Ochs, 
Minn, 89 SOL 843, 249 (US. 416. 
68 JaMd. 679. 

51 aJ. p 1000 note 74. 

9a Colo.—Atchison, etc., R. Co. v. 
Public Utilities Commission, 188 P. 
747, 68 Colo. 92. 

91- Wis—Chicago, etc, R. Co. v. 
Railroad Commission, 193 
981, 181 Wis, 91. 

51 C.J. p 1000 note 76. 

9S. Ohio.—City of Toiedo v. Public 
Utilities Commission of Ohio, 19 
NB.2d 162, 136 Ohio St. 57. 

51 C-J. p 100b note 77. 

AbandonmeiLt 

Under statute giving comnpilssion 
Jurisdiction to allow abandonment of 
any part of “main track or tracks,'* 
commission did not have Jurisdiction 
to grant application for abandonment 
of portion of spur track—City of 
Toledo Ye Public Utilities Commis¬ 
sion of Ohio, supra. 

"VaoUity^ ’ T 

Where rallroe4. operated trains 
over sidetrack to industrial, plabt. 


sidetrack was a “facility** within 
statute giving commission exclusive 
power to regulate highway crossings. 
—^Pennsylvania R. Co. v. Pennsylva¬ 
nia Public Utility Commission, 85 A. 
2d 684. 164 Pa Super. 272. 

93. Mont.—Chicago, etc., R. Co. v. 
Railroad Comrs, 247 P. 162, 76 
Mont. 305. 

51 C J. p 1001 note 79. 

94- Wis —Union Lime Co ▼. State 
R. Commission, 129 NW. 605, 144 

1 Wis 623 

95- Minn —Minneapolis Civic etc., 
Assoc V. Oreat Korthem R. Co, 

’ 162 N.W. 689, 163 N.W, 294, 1^7 

Minn. 10. 

51 C.J. p 1001 note 81. 

96. Ill.—^Public Utilities Commis¬ 
sion V. Smith, 131 371, 298 

HI. 161. 

51 C.J. p 1001 note 82. 

Provision of interstate Oommoroe 
Aot ^at “transportation** shall In¬ 
clude" locomotives and all' Instru¬ 
mentalities and facilities of ship¬ 
ment *or carriag^e irrespective of 
ownership or of any contract, ex¬ 
press or implied, for the use there- 
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of, is definitional only, but those 
definitions by their unambiguous lan¬ 
guage make all trackage in use by 
any common' earner subject to reg¬ 
ulatory provisions of act, even 
though not owned by carrier, but 
only used by It under contract—^U. 
S. V. Baltimore & O. R Co, Ohio, 
68 494. 333 U-S. 169, 92 L Ed. 

618. 

97. SI>—Chicago, etc, R. Co v. 

Murphy. 209 N.W. 368, 50 S.U. 221 
51 C.J. p 1001 note 83. 

96. N. J —^Robert W- Kennedy Co, v 
Public Utility Comrs, 132 A. 118, 
102 N J.Law 826. 

51 CJ p 1001 note 84. 

99. N. J —^Robert W. Kennedy Co v. 

Public Utility Comrs., supra. 

51 C J. p lOOl note 86. 

1. Ind.—Chicago, eta, Rw Ca v. Pub¬ 
lic Service Commission, 114 NE 
414, 185 Ind. 678 

61 CJ. p 1061 note 89. 

2. Kan—Chicago, eta, R. Co. Public 

Utilities Commission, 208 P. 676, 
111 Kan. 805. * - ' 

51 C.J. 1001 note 91. 
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quate service, equipment, and facilities, and au¬ 
thorizing a commission, if it finds a service inade¬ 
quate, to direct one which is adequate, it is wdthin 
the power of the commission to order construction 
of a public spur track,^ 

Under a statute providing that the commission 
shall have authority to prescribe rules with reference 
to the use, construction, removal, or change of spur 
or sidetracks, vrith due pow'er to compel service to 
be furnished to manufacturing plants, warehouses, 
and similar places of business along the line where 
applicable, and where, in the judgment of the com¬ 
mission, business is sufficient to justify exercise of 
its authority, the commission is authorized to re¬ 
quire railroad companies to construct spur and 
sidetracks within constitutional limitations,'^ which 
may be construed as restrictmg the power to re¬ 
quirement of spur or sidetracks for public use.® 

Incidental pozjers. Under a statute providing 
that, on ordering a separation of the grades of a 
railway and street or highway, the commission may 
order restoration of an industrial spur track and 
shall, by order, direct apportionment of the costs 
of restoring such spur, the power of the commis¬ 
sion to apportion costs is incidental to its power to 
require restoration of the spur® and cannot be ex¬ 
ercised apart from the exercise of the primary pow¬ 
er to order restoration.'^ 

Operation and use. Under a statute authorizing 
a commission to require a railroad to provide a side¬ 
track, the commission cannot compel operation of the 


sidetrack.8 Under a constitutional provision au- 
thonzmg a public commission to compel a railroad 
to furnish switch connections, the commission can¬ 
not authorize one shipper to use existing spur tracks 
of a second shipper without consent of the latter.^ 
However, under a statute requiring a person who 
builds a private sidetrack and secures a switch con¬ 
nection with a railroad to permit others to connect 
with such sidetrack or to use it on payment of a 
reasonable proportion of the cost of construction and 
maintenance, the commission may order the owner 
of the private sidetrack to allow its use by others 
even though the order would authorize a violation of 
the terms of a contract between the owner of the 
track and the persons seeking to use it.^® 

b. Exercise of Power 

Rules, regulations, and orders of a board or commis¬ 
sion relative to switches, spurs, and sidings must be rea- 
sonable and not arbitrary. 

Rules, regulations, and orders of a board or com¬ 
mission relative to switches, spurs, and sidings 
must be reasonable and not arbitrary.il Particular 
orders held reasonable under prevailing conditions 
include orders authorizing!^ or compellingis a 
railroad to extend a spur track, not to discontinue 
existing facilities without consent of the board 
or commission,!^ to furnish a siding, i® and to oper¬ 
ate a sidetrack constructed by the «shipper.l^ Par¬ 
ticular orders held unteasonable under prevailing 
conditions include requirements compelling a rail¬ 
road to construct a spur track within a period in- 


3. Or.—Southern Pac. Co. v State K 
Commission, 119 P. 727, 60 Or 
400. 

4. Ga —State K. Commission v. 
Louisville, etc, R Co, 96 S.E. 855, 
148 Ga, 442. 

61 CJ*. p 1002 note 95 

6. Ga.—State R. Commission v. 

LotnsviUe, etc, R. Co, supra. 

61 C.J. p 1002 note 96 

6. Wis.—Wisconsin Gas, etc, Co. v. 
.State R. Commission, 227 N.W. 8, 
199 Wis 611. 

51 C.J. P 1002 note 98. 

7. Wis.—Wisconsin Gas, etc., Co. v. 
•State R Commission, supra. 

51 C J p 1002 note 99. 

8L N.T —^People v. Second Dist. Pub¬ 
lic Service Commission. 162 N.T S. 
520, 176 Appl>iv. 28, affirmed 116 
NB. 1066, 220 N.T. 674. 

61 C.J, p 1002 note S. 

8. Okl.—^Bromide Crushed Rode Co. 
V. Dolese Bros. Co., 247 P. 74, 121 
Ckl. 40. 

61 C.J. p 1002 note 7. 

IQi Pa.—^Lrehigrh Nav. Coal Co v. 
Pennsylvania Public Utility Com¬ 


mission, 1 A 2d 540, 133 Pa.Super. 
67. 

11. Ark—St. L.OU1S, etc., R. Co, v. 
State, 136 SW 938, 99 Ark. 1. 

61 C J p 1002 note 9. 

Order held not disorixninatory 
Order of commission requiringr 
railroad to maintain switch track 
serving five industries was not un¬ 
constitutional as discriminating 
against other industries in area 
which were required to maintain con¬ 
necting spur tracks where spur 
tracks did not correspond to switch 
track, but to tracks leading: to indus¬ 
tries along switch track which were 
maintained by each industry respec¬ 
tively.—Alton R. Co. v. Illinois Com¬ 
merce Commission ex rel. Moulding- 
Brownell Corp, 16 NB.2d 608, 368 
Ill 684, affirmed Alton R Co v. Illi¬ 
nois Commerce Commission, 59 S.Ct. 
340, 305 US. 548, 83 LBd. 344. 

12. S i).—^Illinois Cent. R. Co v 
Wisconsin Qrauite Co., 19 N-W.2d 
763, 70 S.D. 668. 

*^16eca«sity” with respect to public 
convenience and necessity m grranting 
railroad permit to construct a spur 
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track, does not mean Indispensable, 
but means a public need without 
which the public is Inconvenienced 
to the extent of being handicapped in 
the pursuit of busmess or wholesome 
pleasure, or both, without which the 
people generally of the community 
are denied to their detriment that 
which is enjoyed by other people, 
generally, similarly situated —Illi¬ 
nois Cent R. Co. v. Wisconsin Gran¬ 
ite Co^ supra 

13. Wash —State v. State R. 

Commission, 110 P. 1075, 60 Wash. 
218. 

51 C.J p 1002 note 10. 

14. US —Western, etc, R, Co. v. 
Georgia Public Service Commis¬ 
sion, Ga, 45 S Ct 409. 267 U S. 493, 
69 LEd 753. 

51 C J. p 1003 note 11. 

15. SJD.—^Nedved v. .Chicago, etc, R 
Co., 163 NW. 886, 36 S.D. 1. 

51 C.J. p 1003 note 12. 

1ft. N.T.—^People v Second Uist 
Public Service Commission, 159 N 
TS. 997, 173 AppDiv. 407^ affirmed 
114 N.B 1078. 219 N.T. 684. 

51 CwJ. p 1003 note 13. 
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sufficient to allow performance,!^ to construct a 
private spur for one shipper along the property of 
a different shipper,or an extension of a spur 
to an adjoining landowner.!^ 

Under statutes imposing an absolute duty on 
railroads to maintain and operate sidetracks, a com¬ 
mission cannot, in advance of a hearing, lay down a 
general rule as to what contracts relative to such 
sidetracks shall or shall not contain .20 

Certificate. A statute requiring a certificate of 
necessity for the building of an extension does not 
make such certificate necessary for the building 
of a spur track,2! and a refusal of the commis¬ 
sion to grant a certificate for the building of an ex¬ 
tension does not prevent it from requiring the 
building of a spur track .22 

§ 413. -Duty of Railroad 

a. In general 

b. Abandonment and restoration 
a. In G-eneral 

A raUroad may have the duty to operate necessary 
switches, spurs, and sidings in accordance with the 
terms of constitutional and statutory provisions regulat¬ 
ing the construction, maintenance, and operation of such 
faculties, but such duty is measured In extent and lim¬ 
its by the provisions imposing it. 

A railroad may have the duty to operate neces¬ 
sary switches, spurs, and sidings in accordance 
with the terms of constitutional and statutory pro¬ 
visions regulating the construction, maintenance, 
and operation of such facilities,^® Such duty, 
however, is measured in extent and limits by the 
statute imposing it,®^ and, accordingly, under a stat¬ 


ute providing that every railroad shall construct, 
connect, maintain, and operate a reasonably ade¬ 
quate spur track whenever not necessarily exceed¬ 
ing three miles in length and when practically in¬ 
dispensable to an existing or proposed enterprise 
or industry, a railroad need not take over and 
operate an existing spur track where the element 
of indi'Spensability is missing 2 ® Under statutes 
requiring a railroad to construct and operate side 
tracks when reasonably necessary for established 
or prospective industries, and reasonably remuner¬ 
ative to the road, the railroad^s duty to operate 
side tracks is subordinate to the paramount rights 
of the public,26 and the police power of munici¬ 
palities,®’^ with respect to separation of street and 
railroad grades, as by depression of the railroad.®® 
Under some statutes requiring railroads to furnish 
switch connections to a private track, the railroad 
need not carry freight over the privately owned 
portion of the track.®® 

Where a statute authorizes individuals to at¬ 
tach cars to the motive power of a state railroad, 
the right may be denied by the commissioners in 
charge of the road as to any car which has been 
condemned as unfit for service.®® Under statutes 
requiring railroads to operate cars over switches, 
spurs, and sidings which it may own, control, or 
operate, it cannot be required to operate over tracks 
which it has no right to use,®! or to operate in an¬ 
ticipation of prospective business.®® Under a stat¬ 
ute requiring railroads to operate over side tracks 
constructed by the shipper at his own expense, 
there is no duty to operate unless the track was 
so constructed,®® or if it is in an unsafe condi¬ 
tion.®^ Where the statute specifies the purposes 


17 . Wis—^Union Lime Co. v State 
R- Commission, 129 N.W 606, 144 
Wis 623. 

51 C J. p 1003 note 14. 

18 . Ala —^Alabama Cent R Co v 
Alabama 'Public Service Commis¬ 
sion, 76 So 862, 200 Ala 636, LR 
A1918C 293. 

51 CJ. p 1003 note 16. 

19. N J —Rahway Valley R. Co v. 
Public Utility Comrs, 136 A. 494, 5 
N.J Miso 3SS 

51 C.J. p 1003 note 16. 

80 . Hich —Grand Rapids, etc., R. 
Co V Michigan R Commission. 
160 NW 164, 183 Mich. 383, 397 

61 C.J. p 1003 note IS. 

81 . Wis,—Menasha Woodenware Co. 
V. State R. Con^mission, 166 N*W 
436, 167 Wis 19 

61 aj. p 1003 note 19. , • 
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82. Wis—^Menasha Woodenware Co. 

V. State R. Commission, supra. 

61 C J p 1003 note 20. 

23. Wis—New Dells Lumber Co. v. 
Chicago, 'St P, M. & O Ry. Co., 
276 N.W. 632, 226 Wis 614. Re¬ 
hearing denied 277 NW. 673, 226 
Wis 614 

Duty of railroad to construct and 
maintain switches, spurs, and sid¬ 
ings see supra § 121. 

24. Wis —Chicago, etc, R Co. v 
Railroad Commission, 225 N W. 402, 
199 Wis. 262. 

25. Wis —Chicago, etc, R Co. v. 
Railroad Commission, supra. 

51C.J p 1007 note 77. 

26. Minn—State v. Chicago, etc, R 
Co, 131 NW. 869. 115 Minn 61. 

27 « Mmn—^Twm, City Separator Co, 
v. Chicago, etc, R. Co*, 187 N.W. 
193, 118 Minn. 491. 

51 C.J. p 1006 note 69. 
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28. Minn.—Twin City Separator Co. 
V Chicago, etc, R. Co, supra 

51 C J. p 1006 notes 70, 71. 

29. N.T—^New Tork Cent., etc, R. 
Co V General Electric Co-, 146 
N.T S 322, 83 Misc. 529, reversed 
on other grounds 163 N.T S. 478, 
167 AppDiv 726, reversed on other 
grounds 114 N.B. 116, 219 NT. 
227 

61 CJ.p 1005 note 66. 

30. Pa,—^Miller v. Canal Com'rs, 21 
Pa 23. 

31. Ill —^Hoyt V. Chicago, etc, R. 
Co, 93 Ill 601 

61 C,J p 1007 note 82. 

32. Ill.—^People V Illinois Cent R. 
Co, 89 NE 744, 241 III 471. 

61 O J p 1007 note 83. 

33. Wis—Bartlett v Chicago, etc, 
R. Co, 71 NW. 593, 96 Wis. 886. 

51 C.J. p 1007 note 85. 

34. Wis —Stetler v Chicago, etc, R. 
Co., 6 N.W. 303, 49 Wis. 609. 
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for which operation may he compelled, there is 
no duty to operate for an unspecified purpose 

Rights and duties under contract, A private 
agreement as to operation between the owner of 
an industry who builds a connecting switch, and 
the railroad company, which in no way affects its 
use by the public, is valid and enforceable,36 and 
the respective rights of shippers and railroads as 
to operation of private side tracks rest entirely 
on the contract made.3'^ In other words, their 
rights will be determined by the particular contract 
provisions relative to the nature and extent of 
use.3S The provisions of such a contract may be 
waived.39 A stranger to the contract has no rights 
thereunder.^® 

A spur-track agreement between a railroad and 
a landowner, whereby the railroad retained owner¬ 
ship of the tracks and other movables is legal, 
and under a provision whereby the railroad could 
take up the tracks and other movables, should the 
track be abandoned or its use discontinued for the 
business contemplated, the railroad has the right 
to remove the movables, when the property is sold 
under mortgage foreclosure,^^ notwithstanding the 
land belongs to another,43 and such right may be 
asserted against one purchasing from the purchas¬ 
er at the mortgage foreclosure sale.^^ 

Public use. The term ^^railroacf' includes all 


74 aj.s. 

side tracks necessary or convenient for the trans¬ 
action of the company’s business, as discussed 
supra § 1, and if a railroad company controls and 
operates a switch or side track as a part of its 
system, although primarily for the benefit of a 
particular shipper, it may be compelled to trans¬ 
port freight for others at points along the line 
where such persons have a right to ship or receive 
it 45 A railroad cannot, however, be required to 
receive the freight of others on or along a private 
swutch of which it has not the management or con¬ 
trol,^® except "where it is otherwise provided by 
statute 47 Where a switch is constructed for the 
benefit of a particular shipper, on his land, and sub¬ 
sequently, under rights expressly reserved in the 
contract, the railroad company cancels its agree¬ 
ment and sells the switch to the landowner, he 
has the exclusive right to the use of the switch.48 
Where the right of public user exists, it is para¬ 
mount to contrary contractual provisions.49 

b. Abandonmeint and Eestoration 

(1) In general 

(2) Under contract 

(1) In General 

Except where it is otherwise provtefed by constitu¬ 
tional or statutory provisions, a railroad cannot be com¬ 
pelled to continue existing spur-track facilities or to 


35. Wis —Stetler v- Chicago, etc, R. 

Co, supra- 
61 C J. p 1007 note 88. 

3& III.—^Von Oven v Chicago, etc., 
R Co, 148 3SrE 32, 317 Ill. 334. 

61 C J. p 1011 note 30. 

37* Mich —-Grand Bapids, etc., R. 
Co V. Michigajtt Railroad Commis¬ 
sion, 150 NW. 164, 183 Mich. 383. 
51 C.J. p 1007 note 91. 

ZB, Ill.—Sholl V. Peoria, etc., R. Co., 
114 N.B. 629, 276 til. 267. 

51 C.J. P 1008 note 92. 
xriu of pxivttfee property 
Railroad was held without right 
under contract to use sidings for 
storage of cars, switching yard, or 
other purpose disconnected with 
service of business of Industrial 
plant or other persons served by sid¬ 
ings —William Danzer & Co. v. West¬ 
ern Maryland Ry. Co., 16& A. 463, 
164 Md 448. 

39, Ark.—^Barbottle-Bailey Coal Co. 
v. Bolton-Hale Coal Co, 234 S.W. 
476, 160 Ark. 473 

61 C.J. p 1098 note 95. 

40, Tex—^Beaumont, etc, R Co. v. 
Moore, Civ.App,, 174 SW. 844. 

61 OJ. p 1008 note 94. 

41, La.—Louisiana Ry. & Nav. Co. v. 
Cash Grocery & Sales Co., App., 160 
So. &7« 


XTecessity of recordincT 
Railroad’s right to remove spur 
track under contract with landowner 
held not lost as against purchaser at 
mortgage foreclosure sale because 
contract was not recorded; recording 
not being necessary.—^Louisiana Ry 
& Nav Co. V. Cash Grocery & Sales 
Co, supra. 

40. La,—^Louisiana Ry & Nav Co v. 
Cash Grocery & Sales Co., supra. 

43. La—^Loxusiana Ry & Nav, Co, 
V. Cash Grocery & Sales Co, supra 

4^ La.—^Louisiana Ry* & Nav. Co. 
V. Cash Grocery & Sales Co., su¬ 
pra 

Defense 

WsLct that business of one purchas¬ 
ing land from purchaser at mortgage 
foreclosure was of public service 
character and spur track;s were need¬ 
ed was held no defense to railroad’s 
action to enforce right to remove 
spur tracks 'under contract with 
mortgagor.—Louisiana Ry. & Nav. 
Co V. Cash Grocery & Sales Co., su¬ 
pra, 

Estoppel 

Railroad, not knowing spur track 
had been mortgaged-eLzid sold 4.t shep- 
ilTs sale, held not estopped to as¬ 
sert against subsequent purchaser 
railroad^s ownet'Shlp of steed under 

97-8 


contract with landowner—Louisiana 
Ry. & Nav. Co. v. Cash Grocery & 
Sales Co., supra. 

46. Ill—^Von Oven v Chicago, etc., 
R Co., 148 N.B. 32, 317 HI. 334. 
344 

51 C jr, p 1010 note 26. 

4S. Ill.—Sholl V Peoria, etc, R, Co. 
196 IlLApp 306, 318, affirmed 114 
.NE 629, 276 111 267. 

61 C*J p 1011 note 27. 

47. Wis.—New Hells Lumber Co. v. 
Chicago, St- P., M & O Ry. Co., 
277 NW. 678, 226 Wis. 614. 

Pxlvately coustmeted trade 

Under statute, a railroad cannot he 
released from serving owner of in¬ 
dustry acquiring and paymg for 
right to use privately constructed 
spur.» track, except on order of com¬ 
mission.—^New Dells Lumber C<x v. 
Chicago, St. P, M & O. Ry. Co, 276 
NW. 632, 226 Wis. 614, rehearing de¬ 
nied 277 N.W. 673, 226 Wis. 614 

48. U.S—Oman v. Bedford-Bbwlmg 
Green Stone Co., Ry., 184 F. 64, 67 
Q,CJL 190. 

Ark—Conway Oil, etc., Co. v. Gibson 
Oil Co„ 1 S,W.2d 60, 176 Ark, 905. 

49. Wis.—Henasha Woodenware do. 
V. S^te R. Commission, 166 N.W. 
436, 167 Wis. 19. 

51 C.J. p 1011 note 29, 
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restore those abandoned; but It should give reasonable 
notice of removal of facilities previously furnished 

In the absence of constitutional, statutory, or 
contract provisions providing otherwise, a rail¬ 
road cannot be compelled to continue existing 
spur-track facilities'^ or to restore those aban¬ 
doned®^ The railroad should, however, give rea¬ 
sonable notice of removal of facilities previously 
furnished.®- Nonpayment of demurrage is not a 
valid ground for discontinuance of switching serv¬ 
ices which the road is otherwise under a duty to 

continue.®^ 

Railroad incidental to other business Where a 
company is chartered primarily for the conduct of 
a particular business with the incidental privilege 
of constructing a railroad for the transportation of 
its product, which, however, must also transport 
the produce of others at certain specified rates, 
the company may, in the absence of any provision 
to the contrary, discontinue the road whenever its 
own interests require it, and it is not obliged to 
continue its operation for the benefit of others 

Under constitutional or statutory provisions. 
Where the duty to maintain and operate a pri¬ 
vate spur or siding, or switch connection there¬ 
with, is imposed by constitutional or statutory pro¬ 
visions, the railroad cannot lawfully discontinue 
it,®® and if it has done so unlawfully, it may be 
compelled to restore such facilities,®® Under stat¬ 
utes providing a complete system for the regula¬ 
tion and control of railroads by the commission, and 
expressly including spur or side tracks, a railroad 
cannot abandon an industrial spur track without 
permission of the commission, and an order for 
continuance of the spur facilities may be valid de¬ 


spite financial loss resulting to the road from con¬ 
tinued operation 

(2) Under Contract 

When a contract governing spur or side-track facili¬ 
ties specifies no particular time for continuance, the 
railroad may discontinue such facilities only where the 
public welfare so requires; but the railroad may dis¬ 
continue facilities In accordance with contract provi¬ 
sions expressly giving it such right. 

When a contract governing spur or sidetrack fa¬ 
cilities specifies no particular time for continuance, 
it has been held that the railroad cannot discontinue 
such facilities in the absence of a controlling public 
necessity,®® but it may do so at its election where 
public welfare so requires.®®" Aside from ques¬ 
tions of public convenience, a railroad may be un¬ 
der a duty to continue facilities for a reasonable 
time where the spur or sidetrack was constructed 
at the shipper’s expense.®^ The railroad may, of 
course, discontinue facilities in accordance with 
contract provisions expressly giving it such nght®^ 
Where continuance of private facilities would in¬ 
terfere with public rights, a contract for such con¬ 
tinuance will not be enforced.®® 

A contract providing that a spur track shall be 
maintained as long as the business of the ship¬ 
per is operated is not too indefinite to he en¬ 
forced,®^ and will not be construed as void be¬ 
cause contemplating interference with public inter¬ 
ests through indefinite continuance.®® Subject to 
the foregoing considerations, the rights of the par¬ 
ties as to continuance of such facilities will, in 
the last analysis, depend on the provisions of the 
particular contract involved.®® 


60 Ark —Thomas-Bowman Cooper¬ 
age Co V Missouri, etc., R Co., 287 
S W. 101, 151 Ark 589. 

51 C J. p 1008 note 98. 

Jiaziiages not autkoxised 
In absence of controlling constitu¬ 
tional provision or statute, removal 
Of switch constructed and operated 
under license from city does not au¬ 
thorize recovery of damages for loss 
m value of abutting or adjacent prop¬ 
erty—Montgomery v. Atchison, T. & 
S F. Ry. Co. C.GJLOkl, 89 P2d 
94. 

61- Wte.—Chicago, etc., R Co. v. 
Railroad Commission, 193 N W 
981, 181 Wis. 91. 

51 C J. p 1008 note 99. 

Ba. Ga—^Durden v. Southern R. Co., 
58 S.]p3 ,299, 2 CkuApp. 66. 

51CJ. p ipasnotei. • 

53. Tenn.—Dunlap Dumber Co. v. 
Nashville, . etc.^ R. Co.‘ 165 S.W. 
224, 129 Tenn 168, 

61 Cjr. p 1009 note 81 ‘ 


64. Md—^Montell v Consolidation 
Coal Co., 45 Md 16. 

55. Ill—ChIC€Lgo, etc, R Co. v. Suf- 
fem, 21 NB. 824, U9 Ill. 274. 

61 C.J. p 1009 note 7 

6 ®. Ill.—Chicago, etc., R Co. v. Suf- 
fem, supra 

57. Mo—State v Missouri Southern 
R Co, 214 SW 381, 279 Mo. 465. 

Wis—New Dells Lumber Co. v. Chi¬ 
cago, St. P., M & O Ry. Co., 277 
NW. 673, 226 Wis 614, 

58. Mo —State v. Missouri Southern 
R, Co , 214 S W. 381, 279 Mo. 465. 

51 C J p 1009 note 11. 

59. Tejc —^Payne v. Mt. Franklin 
Fuel, etc., Co, Civ.App., 234 S.W 
595 

61 C J.pl009 note 18. 

60. N.T.—New York Cent., etc., R 
Co. V General ‘Blectnc Co., 146 
N.T.S 322, 83 Misc. 629, 540, re¬ 
versed Qn Qthsr grounds 153 N.Y.S. 
478, 167 App.Div. 726, reversed on 


other grounds 114 NE 116, 219 N. 
T 227 

51 aJ p 1009 note 14. 

61. N.T.—^Adikes v. Long Island R 
Co, 151 NT.S. 49, 166 App.Div. 
221 , 223. 

51 C J p 1009 note 15. 

62. Ga—Southern R. Co. v. Byrum, 
69 S.E 550, 135 Ga 426. 

61 C.J. p 1009 note 16. 

63. N.J —Swift V Delaware, etc, R 
Co, 57 A. 466, 66 N. J Eq 34, af¬ 
firmed 58 A. 939, 66 NJ.Eq. 452. 

51 C.J. P 1009 note 17 

64. Ark—Graham v Jonesboro, etc., 
R. Co, 164 SW. 729, 111 Ark. 598 

51 C J p 1010 note 18. 

65. Ark—Graham v. Johesboro, etc., 
R. Co, supra 

51 C J. p 1010 note 19. 

66. Paoctioiilar ooutsaots coiurtmad 

U S.—^Brown v. Southern R Co., 

Tenn., 187 F. 481. 109 CCJL 338. 

51 C.J. p 1010 note 21 [&]. 
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A stranger to the contract cannot take advan¬ 
tage of contract provisions to enforce restoration 
of an abandoned siding.6 

Shippers liccjise to third party to use the pri- 
"^'ate spur or siding is revocable 

Operation at loss It has been held that, if a 
spur or switch track cannot be operated except at 
a loss, a contract not to remove it will not prevent 
its abandonment 

§ 414. - Cost of Furnishing and Charge 

for Use 

Where such authority is conferred by statute, a 
railroad commission may determine who shall bear the 
cost of switches or s.de tracks A shipper owning spur- 
track facilities cannot ordinarily charge the ra.lroad for 
the latter's use of them. 

\Miere such authorit}" is conferred by statute, a 
railroad commission may determine who shall bear 
the cost of switches or side tracks.*^® So it may 
construe a contract between the railroad and ship¬ 
pers to determine the party liable for the cost of 
electrification of side tracks.'^i Under a statute 
providing that a railroad may require those to be 
served by an industrial spur track built by the rail¬ 
road to pay the cost of acquiring rights of way 
and of construction, as may be determined by a 
commission in separate items, a railroad which has 
constructed such a spur cannot maintain an action 
for the cost prior to the specified determination of 
-the commission.'^2 

In the absence of fraud, a shipper who has con¬ 
tracted with a railroad to pay an estimated cost 
of construction of a spur track, and has paid it m 
advance, cannot recover from the railroad the 
difference between the estimated and the lower, 
actual cost;'^® and statutes empowering a shipper 
to build a spur and compel the railroad to connect 
by switch,*^^ or under specified conditions to se¬ 
cure from the commission an order compelling the 


74 C.J.S. 

railroad to construct the spur at its real cost, to 
be charged to the shipper, do not change this 
rule. 

Charge for use. A shipper owming spur track 
facilities cannot ordinarily charge the railroad for 
the latter’s use of them.'^s An o^vner of a plant has 
the absolute right to be sensed by an existing 
privately constructed spur track without paying 
for the right, where the owner had acquired the 
right to such service by deed, and payment for the 
right had been comprised in the consideration for 
the deed.'^'^ 

§ 415. Elevators and Warehouses 

The legislature cannot require a railroad company to 
permit a private person or corporation to erect a gram 
elevator or warehouse on its right of way; nor may 
such requirement be imposed by a railroad commission. 

The legislature cannot require a railroad com¬ 
pany to permit a private person or corporation to 
erect a grain elevator or warehouse on its right 
of way.'^* A statute authorizing a railroad com¬ 
mission to order a railroad to furnish sites along 
its right of way for private elevators or ware¬ 
houses is void;"^® nor can railroad commissioners, 
under the powers vested in them to require the 
furnishing of adequate facilities, require a rail¬ 
road company to furnish to a private individual a 
site on its right of way for the erection of a grain 
elevator,even though the railroad company may 
previously have voluntarily granted such a priv¬ 
ilege to some other individual, and the statutes 
prohibit any unjust discrimination,81 

§ 416. Train Service and Accommodations 

The requirements for adequate train service must 
be reasonable for public needs and not unduly burden¬ 
some to the railroad. Separate trains for freight and 
passengers should be run if there Is a demand for each 
class of traffic and the business of the road Is sufficiently 
large and profitable to warrant It. 

The requirements for adequate train service 


617. Pa —^Pennsylvania H. Co. v Pub¬ 
lic Service ’Commission, 64 Pa.Su- 
per. 586 

51 C J. p 1010 note 22 
sa Ark-—^Harbottle-Bailey Coal Co 
V. Bolton-Hale Coal Co., 234 S-W. 
476, 160 Ark- 473 
51 C J p 1010 note 23. 

>69. TT S —^Mercantile Trust Co. v, 
Columbus, etc., R. Co, C.C Ohio, 

QA -tAO 

SI C J. p 1010 note 24. 

70- N'.T.—George Adams Lumber Co, 
V. Long Island R. Co., 243 N.TS. 
439, 330 App.l>iv 260. 

VL N T.—George Adams LumtSer 
Co. v. Long Island H. Co., supra. 


72- Wis—Chicago, etc, R. Co v. 
Wisconsin Zinc Co., 173 N.W 588, 
172 Wis; 407. 

73. Wash—Skagit Mill Co. v. Great 
Northern R Co.. 190 P. 901. Ill 
Wash 376. 

51 C J p 1011 note 32. 

74. Wash—Skagit Mill Co. v. Great 
Northern R Co, supra* 

75. Wash—Skagit Mill Co v. Great 
Northern R Co, supra. 

76. Mich —Grand Rapids Terminal 
Belt R. Co V Waters, 164 N.W. 410, 
19$ Mich. 285w 

61 C J p 1011 note 4L 

77. Wis.—Ne^ I>ells Lumber Co v. 
Chicago, St. P, M. & 'O. Ry. 'Co., 

'98Q 


2T6 NW. 632, 226 Wis. 614, rehear- 
ing denied 277 N.W, 673, 226 Wis. 
614. 

78. Minn.—State v. Chicago, etc., B. 
Co., 81 N.W. 366, 36 Minn. 402. 

61 C J p 1012 note 42. 

79. Wis —Chicago, etc., R Co v 
State R Commission, 221 N.W. 
399, 197 Wia. 59. 

80. US —^Missouri Pac R Co. v. 
Nebraska, Neb, 17 S.Ct 130, 164 
tr.S. 403, 41 L.Ed. 489. 

Neb—Chicago, etc, R. Co. v. State, 
69 N.W. 956, 50 Neb. 399. ■ 

81. rf.S.—^Missouri Pac. R Co. v. 
Nebraska, Neb., 17 S.Ct. 130, 164 
V S. 403, 41 L.Sd. 489. 
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must be reasonable for public needs and not unduly 
burdensome to the railroad.^^ Such requirements 
are subject to judicial determination.83 The con¬ 
venience and necessity which determine whether 
a railroad may abandon a specified service are those 
of the public and not of individuals-^^ 

Mixed trauvs. As a general rule, a railroad does 
not discharge its duty to the public of furnishing 
transportation to passengers by the running of a 
mixed train consisting of freight and passenger 
cars,S5 and separate trains for freight and pas¬ 
sengers should be run if there is a demand for each 
class of traffic and the business of the road is suf¬ 
ficiently large and profitable to warrant it®® On 
the other hand, where the business of the road is 
not sufficiently large and remunerative to require 
the operation of separate trams, mixed trains may 
be operated,®7 as where the loss involved in running 
separate trains is confiscatory.®® 

It has been held that no fixed rule can be ap¬ 
plied in determining whether a railroad is entitled 
to discontinue passenger trains on certain lines 
and to substitute in lieu thereof mixed trains, 
and each case must be considered in the light of 
all the facts.®® Under a statute providing that both 
a daily passenger and a daily freight train shall be 
run each way, excepting that if the road shall 
prove to a commission that the business on any 
line will not j*ustify operation of separate trains, 


f the road, on order of the commission, may run one 
j mixed train each way, and the question of relief 
j under the statutory exception should be decided 
I on the basis of the revenues from the particular 
branch line involved and not from the whole road.®® 
Under statutes requiring roads to run a ''regular 
passenger train" every day each way over all 
lines, the words “regular passenger train" include 
a tram composed of both passenger coaches and 
freight cars ®i 

§ 417. -Regulation by State or Munici¬ 

pality 

The state may regulate matters relating to tram 
service and accommodations, but it must exercise its 
power within constitutional limitations, and its regula¬ 
tions must be reasonable and not, arbitrary. 

Under its power to regulate the operation of 
railroads, the state may regulate matters relat¬ 
ing to tram service and accommodations.®® Thus, 
the state may designate the location of stations, as 
discussed supra § 57, the trains that shall stop 
thereat,®® and the length of the stop;®^ facilities 
and accommodations on trains ,®5 and may re¬ 
quire passenger service between points within the 
state,®® and separate trains for passengers and 
freight.®^ The validity of statutes requiring sepa¬ 
rate and equal passenger coach accommodations 
for white and colored persons has also been up¬ 
held.®® The right of a municipality to regulate 


02. Fla—state v Georgia Sovtliem 
& F. Ry. Co. 190 So 627, 139 Fla 
115, 123 ALR 914. 

83. Fla—State v, Georgia Southern 
& F. Ry. Co , supra 

84, Ill—^Illinois Cent R Co v Illi¬ 
nois Commerce Commission, 74 N, 
EL2d 545, 397 Ill 323 

86. Idaho —In re Application of 
Union Pac- R Go to Abandon Cer¬ 
tain Tram Service Between Cache 
Junction, Utah, and Preston, Idaho, 
and Between Ogden, Utah, and 
Malad, Idaho, 134 P 2d 1073, 64 
Idaho 597 

88, Idaho —^In re Application of 
Union Pac. R Co to Abandon Cer- 
tam Tram Service Between Cache 
Junction, Utah, and Preston, Idaho, 
and Between Ogden, Utah, and 
Malad, Idaho, supra 

SC—CorpnB juris q.noted la Darby 
V Southern Ry Co, 10 S F 2d 466, 
469, 194 S C 421. 

51 C J. p 1622 note 20. 

8T. Idaho —^In re Application of 
Union Pac. R Co. to Abandon Cer¬ 
tain Train Service Between Cache 
Junction, Utah, and Preston, Idaho, 
and Between Ogden, Utah, and Mal¬ 
ad, Idaho, 134 P.2d 1073. 64 Idaho 
597. 


S C —Corpus Juris quoted la Darby 
V Southern Ry Co, 10 S B 2d 465, 
469, 194 SC 421 
51 C J. p 1022 note 21, 

88. SC —Corpus Juris quoted in 
Darby v Southern Ry Co., 10 S.E 
2d 465, 469, 194 SC. 421. 

61 C J. p 1022 note 22. 

flCu detemuumg whether patronage 
Justifies eapeuse of operation of pas¬ 
senger trains on railroad’s branch 
line, it is proper to considei; expense 
of furnishing passenger service, but 
that IS not the most important ques¬ 
tion, and the controlling question is 
the necessity and reasonableness of 
the service to the public—^In re Ap¬ 
plication of Union Pac R Co to 
Abandon Certain Train Service Be¬ 
tween Cache Junction, Utah, ^ and 
Preston, Idaho, and Between Ogden, 
Utah, and Malad, Idaho, 184 P.2d 
1073. 64 Idaho 597. 

89. Idaho.—^In re Application of 
Union Pac R. Co. to Abandon Cer¬ 
tain Train Service Between Cache 
Junction, Utah, and Preston, Idaho, 
and Between Ogden, Utah, and Mal¬ 
ad, Idaho, supra 

SO. N.D.—^In re Mmneapolis, etc., R 
Co f 162 N.W 613, 30 N D. 221, Ann 
Cas.l917B 1205. 

51 C.J. p 1022 note 24. 
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91. S C —Corpus Juris quoted in. 
Darby v Southern Ry Co, 10 S E 
2d 466, 469, 194 SC 421. 

51 C J. p 1022 note 26 

92. Okl —Missouri-Kansas-Texas R 
Co V Williamson, DC Okl, 36 F. 
Supp. 607 

Tenn —Louisville & N. R Co. v. 

Hammer, 236 S.W.2d 971. 

51 C J p 1012 note 60 

93. U S.—^Lake Shore, etc., R Co v 
Ohio, Ohio, 19 set 465, 173 US 
285, 43 DBd. 702. 

61 C.J. p 1012 note 62. 

94. Tex—^Davidson v State, 4 Tex. 
App 545, 30 Am R 168. 

51 C.J p 1012 note 53 

95. N J —^Delaware, etc, R Co v. 
Public Utility Comrs, 84 A. 702, 83 
N J.Law 212. 

61 C.J. p 1012 note 64. 

98, US —^Missouri Pac R. Co v. 
Kansas, Kan., 80 SCt. 830, 216 U.S. 
262, 5f LEd 472 
61 C J p 1012 note 55. 

97. Fla—State v. Louisville, etc., R. 
Co., 67 So. 673, 63 Fla 274. 

98. Ky—South Covington, etc., R. 
Co v. Commonwealth, 206 S.W. 
603, 181 Ky. 449 

51 C.J P 1013 note 78. 
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train service by ordinance may be abrogated by 
state statute.9® 

Exercise of pozijer. The power of the state to 
control and regulate train ser\’ice must be exercised 
within constitutional limitations ^ In the exer¬ 
cise of its power to regulate train service, the 
state cannot add provisions to contracts between 
railroads.^ Statutes passed in the exercise of the 
state’s power to regulate train service must be rea¬ 
sonable and not arbitrary,3 and cannot compel 
service involving a loss on the whole road ^ 

Particular statutes held valid include those re¬ 
quiring the running of passenger trains on Sun¬ 
day 5 or restricting the running of freight trains 
on Sunday;® requiring all regular passenger trains 
to stop at all county seat stations on their route ,7 
requiring fenders on cars of an interurban rail¬ 
road requiring drinking water on passenger 
cars;® regulating the size and construction of ca¬ 
booses;^® requiring a heating apparatus so con¬ 
structed that the fire will be extinguished if the 
car is overturned,or prohibiting the heating of 
cars by a stove or furnace kept inside .12 

Particular statutes held invalid include those ar¬ 
bitrarily requiring all passenger trains to stop at 
all stations where penitentiaries are located,^® or 
at all county seats requiring a specified num- 
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her of trains per day irrespective of loss;i5 or 
requiring a specified number of the trains run to 
be stopped at stations with a specified number 
of inhabitants,^® or making it mandatory for a 
commission to require railroads to stop all passen¬ 
ger trains at or near the state line 

§ 418. - Regulation by Board or Commis¬ 

sion 

a. Power and duty of board or commis¬ 

sion 

b. Exercise of power 

a. Power and Duty of Board or Commission 

(1) In general 

(2) Under particular statutory provi¬ 

sions 

(1) In General 

The power of a board or commission to regulate train 
service is such as may have been duly delegated to it 
by constitutional or statutory provisions, and the board 
or commission may be under a positive duty to under¬ 
take such regulation. 

The power of a board or commission to regulate 
tram service is such as may have been duly dele¬ 
gated to it by constitutional or statutory provi¬ 
sions,and ordinarily does not extend to actual 


99- Ill—^Lustflleld v. Chicago Trans¬ 
it Authority. 97 NB.2d 347, 408 IlL 
404 

1. Fla—State v Georgia Southern & 
F. Ry Co, 190 So. 627, 1S9 Fla. 
116, m A Li R. 914. 

Limitations respecting: interstate 
commerce see Commerce $ 78. 

2. Tex—State v Trinity, etc, R- 
Co., 120 SW. 1128, 66 TexCivApp. 
424. 

61 C.J. p 1012 note 68. 

3. tr.S—^Atchison, T & S. F. Ry. 
Co V. La Prade, D.CJVriz., 2 F 
Supp 856 

61 C.J. p 1013 note 62. 

Retroactivity 

Where under statute authorizing: 
discontinuance of any passenger tram 
when It shall be made to appear 
that for a period of twelve months 
or more, the direct operating costs 
of such tram have exceeded the as:** 
gregate gross revenues therefrom by 
more than a specified percentage, 
common carriers were pnvilegred to 
avsAl themselves of statutory provi¬ 
sions immediately on passage of the 
statute, and reliance could he had on 
loss of revenue and cost of operation 
during the twelve x|iontha period next 
precedmg passage of the statute, and 
such retroactivity did not render 
statute unconstitutional.—Louisville 


& N. R- Co V Hammer, Tenn, 236 
SW.2d 971. 

Xn making Judicial determination of 
whether enforced continuance of 
statutory minimum tram service 
would result in deprivation of prop¬ 
erty rights of railroad, nature of 
service that railroad had been and 
was performing, financial burden of 
contlnumg service, its effect on 
rights and reasonable needs of public 
to be served and operating features 
including earnings of railroad’s entire 
system, and Its duty to render com¬ 
manded service, could be considered. 
—State V Georgia Southern & F. Ry. 
Co. ISO So. 627, 139 Fla 115, 123 
A.L.R. 914, 

4. U.S—Washmgrton, etc,, R. Co. v. 
Magruder, D C.Md, 198 F, 2181 

61 C.J. p 1013 note 63. 

5. Mo.—State V. Chicago, etc., R. 
Co.. 143 S.W. 785, 289 Mo. 196. 

6. TJ S.—Hennmgton v. Georgia^ Ga.* 
16 S.Ct. 1086, 16S U.S. 299, 41 L. 
Ed. 166- 

61 C J. p 1018 note 65. 

7. XT 6.—Gladson v. Minnesota, 

Minn., 17 SCt. 627, 166 US. 427, 
41 LEd. 1064. 

51 C.J. p 1013 note 66. 

8- S.O—^Thomas v. Spartanburg R„ 
etc., Co., 86 S.E. 60, 100 S.C 478. 

9. Ga.—Southern R. Co. v.‘ State, 54 

9&2 


S B. 160, 126 Ga. 287, 114 Am S.R. 
203. 

10 . Ind—^Pittsburgh, etc., R, Co v. 
State, 102 NE. 26, 180 Ind 245, L. 
RJLX915D 458. 

11 . Ohio —Gause v. LaJee Shore, etc, 

R. Co, 4 Ohio Dec (Reprint) 369, 
2 Clev.L.Rep 44. 

12 . U S.—^New fork, etc., R Co. v. 
New York, 17 SCt 418. 165 U.S. 
628, 41 LEd 863. 

NT.Y—People v New York, etc., B. 
Co, 8 NYS 672, 55 Hun 409, af¬ 
firmed 25 N.E 963, 123 N.Y. 636. 

13. Ky.—^Illinois Cent. R Co. v. 
Commonwealth, 167 S.W. 687, 164 
Ky. 332 

61 C J. p 1013 note 72. 

14. U.S.—Illmois Cent. R. Co v. Illi¬ 
nois. IlL, 16 S Ct. 1096, 163 U.S. 142, 
41 LBd. lot 

15. U S.—Washington, etc., H. Co. v. 
Magruder, D.C.Md., 198 F. 218. 

61 C J. p 1013 note 74. 

16- U S.—Chicago, etc., B. Co. v. 
Wisconsin R. Commission, Wis., 35 

S. Ct. 660, 237 U.SL 220, 69 L-Ed. 
' 926. 

51 C.J. p 1013 note 76 

17m Ean —State v. pickinson, 168 F- 
838, 101 Kan. 660. 

13; N.H1—State v. Wilton R. Co., 192 
A. 623, 89 N.H. 69, 111 A,L.R. 62. 
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management of the railroad Generally, such a 
commission has authority to specify what type of 
ser\uce is required of a railroad company,20 and 
IS vested with wide discretion in requiring service 
of a railroad.2i 

Within the requirements of constitutional and 
statutory provisions, boards or commissions may 
not only have power to regulate tram service, but 
may be under a positive duty to do so .22 A stat¬ 
ute making it mandatory for a commission to re¬ 
quire the running of at least one daily passenger 
tram over all lines of passenger roads has been 
declared inapplicable to a road having mere track¬ 
age rights over lines owned by a diiferent road 23 

(2) Under Particular Statutory Provisions 

(a) In general 

(b) Discontinuance of service 
(a) In General 

The power to regulate tram service w!th respect to 
coach screens, sleeping car service, and tram stops may 
be derived from particular statutory provisions which 
may in some instances limit the power 

Under statutes empowering a commission on find¬ 
ing that any service is inadequate to order a serv¬ 
ice that will be adequate, the commission may regu¬ 
late passenger service 24 Under a statute provid¬ 
ing that every railroad may be required by a board 


or commission to establish and maintain such suita¬ 
ble public service facilities as may be reasonable 
and just, it may require adequate facilities for 
transportation on both main and lateral lines.25 
A statute empowering the commission to require 
railroads to run at least one unmixed daily passen¬ 
ger train each way over their lines vests discre¬ 
tion in the commission with respect to prescrib¬ 
ing what service shall be a sufficient discharge of 
a railroad’s statutory duty to furnish passenger 
service 26 

Coach screens. Under statutes empowering a 
board or commission to compel the railroad to fur¬ 
nish a sufficient number of passenger cars com¬ 
fortably to accommodate its passengers, it has no 
power to order the screening of passenger coaches 
as a health measure.27 

Sleeping car service. Under statutes empower¬ 
ing a commission to regulate all matters with re¬ 
spect to the comfort or convenience of passengers, 
it has power to order sleeping car service.28 

Train stops. Under statutes granting a com¬ 
mission general power as to regulation of service 
and specifically empowering the commission to or¬ 
der a railroad to increase the number of its trains, 
the commission may order specified trains to stop 
at a specified station,23 but not when this would in¬ 
volve an unreasonable rerouting of the trains 20 


N J.—O'Connor v. Board of Public 
Utility Com’rs, 29 A 2d 390, 129 
NJLaw 263 

RI—Trustees of New York, N H & 
H. R Co. V Division of Public 
Utilities, 1 A 2d 191, 61 R I 449. 
Tex.—^Railroad Commission of Tex, v. 
Texas & N. O. R Co, 200 S.W.2d 
626, 146 Tex, 641 
61 Cjr. p 1018 note 82 
Action under repealed statute 
Where the statute forbidding rail¬ 
roads from carrying baggage cars at 
the rear of passenger trams has been 
impliedly repealed by provisions with 
respect to the jurisdiction of public 
service commission to order stopped 
unsafe practices of railroads in the 
transportation of persons or proper¬ 
ty, commission's action in ordering a 
railroad to stop such pracitioe under 
the prior statute without any finding 
as to whether the practice was safe 
or not, was unauthorized —^Public 
Service Commission v. Missouri Pac. 
R Co, 197 S W 2d 666. 356 Mo. 679 
ITot limited hy ordiitanoeS 
Transit authority is not bound by 
terms of franchise ordinances of city 
and town dealing with electric train 
service, because of the fact that the 
authority acquired properties of orig¬ 
inal grantee under the ordinances — 
Lustfleld V. Chicago Transit Authori- 
.ty, 97 N.B2d S4T, 498 HI. 404. 


19. Md—Northern Cent R. Co. v. 
Laird, 91 A 768, 124 Md 141, Ann. 
Casl916D 1030. 

61 C J. p 1014 note 83. 

20 . SC —^Darby v Southern By. Co., 
10 S B 2d 466, 194 S C 421. 

BestorliLg operation of trains 

Where railroad did not appeal from 
judgment which afilrmed ruling of 
public service commission which had 
denied railroad's petition for order 
permitting discontinuance of trams, 
and trains were kept in service until 
effective date of order of office of de¬ 
fense transportation which ordered 
discontmuance of trains during the 
war, on rescission of such order rail¬ 
road was properly required by com¬ 
mission to restore operation of the 
trains—^Illmois Cent B. Co v. Public 
Service Commission, 75 NB2d 900, 
225 Ind. 643. 

21. Ind—Chicago, M, SL P. & Pac 
R. Co V. Public Service Commis¬ 
sion, 46 N.B.2d 230, 221 Ind. 1. 

22 . Pla—State v. Atlantic Coast 
Line B* Co., 64 So. 900, 61 Fla 799. 

51 C J. p 1017 note 43. 

2a Tex—State v. Trmity, etc, R. 
Co.. 120 SW. 1128, 66 Tex.CivApp. 
424. 

510 J. p 1017 note 46. 
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24. Ohio —^Adena B Co v. State 
Public Service Commission, 110 N 
E 631, 92 Ohio St 1 

61 C J. p 1014 note 85 

25. WVa—Chesapeake, etc, R Co 
V. 'Public Service Commission, 121 
SB. 924, 76 WVa 100, affirmed 37 
set 234, 242 US. 603, 61 L Ed 
620 

26. US —Southern By. Co v South 
Carolina Public Service Commis¬ 
sion, DCS.C., 31 F.Supp 707. 

27- Miss —State R. Commission v 
Illinois Cent B Co, 74 So. 676, 113 
Miss. 828 

51 C J. p 1014 note 89. 

28. Mo.—State v Atkinson, 192 S W. 
86 , 269 Mo. 634, L.B.A1918A 46, 
Ann Cas 1917B 987. 

29. Mo.—^Lusk V. Public Service 
Commission, 210 S W. 72, 277 Mo 
264, 285, reversed on other grounds 
41 S Ct 192, 254 U,S. 636, 65 L Bd. 
3^9 

Utah—^tate v. Ogden Rapid Trans¬ 
it Co. 112 P. 120, 28 Utah 242. 

30- U.S.—St Louis, etc., R. Co. v. 
Public Service Commission, Mo, 
41 sot 192, 254 U.S. 636, 65 L. 
Bd 389. 
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Under statutes empowering a commission to regu¬ 
late time schedules of trains, it cannot require 
stoppage of trains at other than regular stations.3i 
Under statutes empowering a commission to re¬ 
quire a railroad to stop trams at regular stations 
or at other places within a city, it cannot compel 
a railroad to stop trains at points which are neither 
regular stations nor w’ithin a city.32 Enactment 
of a statute requiring certain passenger trams to 
stop at all villages of a specified population does 
not deprive a hoard or commission of its power to 
regulate stopping of passenger trains at other 

places.33 

(b) Discontinuance of Service 

Under various constitutional or statutory provisions 
conferring regulatory powers on a commission, it may 
have power to determine whether a railroad should be 
permitted to discontinue train service and accommoda> 
tions previously afforded by it, but under some statutes 
the commission is without power to permit discontinu¬ 
ance of service. 

Under various constitutional or statutory provi¬ 
sions conferring regulatory powers on a commis¬ 
sion, it may have powder to determine whether a 
railroad should be permitted to discontinue train 
service and accommodations previously afforded 
by it,3 4 and a railroad may not voluntarily aban¬ 
don certain train service without securing the 


74 C.J.S. 

approval of the commission 35 So under a statute 
granting a railway commission jurisdiction over 
the service, facilities, and equipment of all rail¬ 
roads, and empowering it to order such changes in, 
or additions to, them as may seem necessary- to 
render them sufficient, efficient, and safe, the com¬ 
mission may make a general order requiring its per¬ 
mission to discontinue train service ,36 and under 
statutes ^ving a board or commission general pow¬ 
er to require railroads to operate and to control all 
matters relating to operation and pertaining to the 
public good, the board or commission may require 
its written consent to discontinuance of regular 
intrastate passenger trains.37 

Under general powers conferred by statute to 
adopt necessary rules and regulations governing 
tram service and accommodations, the commis¬ 
sion may promulgate rules requiring a railroad 
desiring to discontinue certain service to file a pe¬ 
tition with the commission setting out necessary 
details and providing for a public hearing on such 
petition.33 Under a statute forbidding discon¬ 
tinuance of tram service without permission from 
a board or commissions^ or authorizing the com¬ 
mission to relax a requirement that the railroad 
maintain daily passenger service,40 it has power 
to permit discontinuance; and the terms of the 


31. Miss—Gulf, etc., R, Co. v State 
H Commission, 49 So 118, 94 Miss 
124 

61 C.J p 1014 note 98. 

32. Miss—Gulf, etc., R. Co. v. State 
R Commission, supra 

61 C.J. p 1014 note 1. 

33. Wis.—Chicago, etc., R. Co. v 
State R. Commission, 146 N.W. 
1129, 167 Wis 287 

61 aJ. p 1017 note 40. 

34. Neb —^Application of Chicago, B 
& Q. R. Co, 41 N.W.2d 166, 162 
Neb. 367—Application of Chicago, 
B. & Q R. Co. 41 N.W 2d 157, 152 
Neb. 352—Application of Chicago, 
B. & Q. R. Co.. 295 NW. 389, 138 
Neb. 767. 

Broad police powers 

When railroad seehs to discontinue 
operation of trams, power to deter¬ 
mine whether operation of trams is 
reasonably necessary to serve the 
public adequately under the terms of 
franchise is conferred on the commis¬ 
sion in the broad police powers con- 
tamed in the constitution.—^Lynch¬ 
burg Traffic Bureau v. Common¬ 
wealth, 64 S.E.2d 66, 189 Va 612. 
Where the pablxo does not use the' 
faeiUtLes furnished to a sufficient ex¬ 
tent to compensate the company 
therefor. It is a matter for the com¬ 
mission to determme, after a hearmg, 
whether or not more than a minimum 


of service should be supplied by the 
company—^Darby v Southern By. 
Co, 10 S E 2d 466. 194 S.C. 421. 

In New Jersey 

(1) It was held that the board of 
public utility commissioners could 
not, by granting application for dis¬ 
continuance or abandonment of pas¬ 
senger services because resultmg m 
great loss to earner while continuing 
freight services, waive railroad's ces¬ 
sation of carnage of passengers 
which breached carrier's statutory 
duty to carry both flreight and pas¬ 
sengers m consideration of franchise 
—O’Connor v. Board of Public Utility 
Com'rs, 29 A 2d 390, 129 NJ.Law 263. 

(2) In a later case, the decision of 

O’Connor v. Board of Public Utility 
Com'rs, supra was expressly disap¬ 
proved so far as it held that the 
board was without power to author¬ 
ize discontmuance of tram service 
not required by public convenience 
and necessity, and it was held that 
the board has the power and the duty, 
in a proper case, to authorize discon¬ 
tinuance of particular service no 
longer needed.—^Pennsylvanxa-Read- 
Ing Seashore Lines v Board of Pub¬ 
lic UtUity Com'rs, 74 A 2d 265. 5 N J. 
114, certiorari denied Brotherhood of 
R. R. Trainmen v. Pennsylvania- 
Readmg Seashore Lines, 71 S.Ct. 122, 
340 U.S. 876, 95 L.Ed. -1 

35. IlL—^lUinois Cent. R. Co. v. Illi- 
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nois Commerce Commission, 76 N. 
E 2d 23, 398 Ill. 19. 

36. Neb—State v. Chicago, etc, IL 
Co, 198 NW. 670, 112 Neb 176. 

37. Fla —State v. Atlantic Coast 
Line R Co, 54 So 394, 60 Fla. 465. 

61 C J. p 1016 note 6 
33, Ind —^Illmois Cent. B. Co. v. 
Public Service Commission, 76 N E. 
2d 900, 225 Ind 648. 

39. W.Va.—Collins v Public Service 
Commission, 119 S B, 288, 94 W-Va. 
455. 

61 C J. p 1015 note 8. 

40. Tex.—Texas Sc N. O. R. Co. v. 
Railroad Commission, 200 S W 2d 
626, 145 Tex 541. 

The purpose of the statute requir¬ 
ing daily passenger service, Sundays 
excepted, but authorizing relaxation 
of such requirement by the railroad 
commission, is to avert immment 
abandoxunent of railroads under au¬ 
thority of the interstate commerce 
commission and to preserve, for the 
communities affected, at least the ad¬ 
vantage of a continued rail-freight 
transportation —^Texas & N. O. R. Co. 
V. Railroad Commission, supra. 

The meaning of the word "relaxa¬ 
tion" must be gauged in light of the 
statute’s legislative history, the cir¬ 
cumstances obtaining at the time of 
Its passage, and the evils it sought to> 
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statute may be such as to vest in the commission a 
discretion as to the degree of relaxation of the 
statutory requirement of train service required to 
stop an operating loss arising from the operation 
of unprofitable passenger train service.^i The 
commission may be vested with discretionary pow¬ 
er in acting on a railroad’s application to discon¬ 
tinue passenger trains on branch lines and to sub¬ 
stitute in lieu thereof mixed trams consisting of 
passenger cars and baggage cars on existing freight 
trains 

Under other statutes, however, the commission is 
without power to permit discontinuance of railroad 
service,at least where the service sought to be 
discontinued is one provided by charter provision 
So under a statute authorizing the commission, 
w'here service is inadequate, to fix and prescribe 
the service thereafter to be provided, the commis¬ 
sion has no authority to authorize or permit aban¬ 
donment of service,^5 but, if the cessation or 
curtailment of tram service by the railroad is un¬ 
reasonable, the commission has power to order the 
restoration thereof.^® Under some provisions, the 
commission has no authority to require a railroad 
to obtain permission of the commission before dis¬ 
continuing certain train service,and, in the ab¬ 


sence of a valid requirement imposed by law that 
the company obtain such permission, it need not 
do so before discontinuing passenger trains and 
substituting therefor mixed trains,^® but the com¬ 
mission has authority in a judicial way, after a 
hearing, to require the railroad company to re¬ 
store the passenger trains which it has discon¬ 
tinued, and to apply for a writ of mandamus to 
enforce such order.^® 

b. Exercise of Power 

(1) In general 

(2) Proceedings 

(3) Matters affecting validity of regu¬ 

lation 

(1) In General 

Rules, regulations, and orders made by boards or 
commissions In the exercise of their power to regulate 
tram service must be within the scope of the power con¬ 
ferred by the statute, and must be definite, certain, and 
reasonable. 

Rules, regulations, and orders made by boards 
or commissions in the exercise of their power 
to regulate train service must be within the scope 
of the power conferred by the statute,®® and must 


correct—Texas & N. O. R. Co. v. 
Railroad Commission, supra 
Specified oondltions 
Under statute requiring^ daily pas¬ 
senger service, Sundays excepted, but 
authorizing relaxation of such re¬ 
quirement under three specified con¬ 
ditions, all three conditions need not 
exist before relief may be granted — 
Railroad Commission of Tex v Texas 
& N. O R Co, CivApp., 197 SW2d 
176, reversed on other grounds 200 
SW2d 626, 146 Tex 641. 

41. Tex.—Texas & N O R Co v. 
Railroad Commission, 200 S.W 2d 
626, 145 Tex 541. 

42. IdaJho —In re Application of 
Union Pac R Co to Abandon Cer- 
tam Tram Sei*vice Between Cache 
Junction, Utah, and Preston, Ida¬ 
ho, and Between Ogden, Uta^ and 
Malad, Idaho, 134 P2d 1073, 64 
Idaho 697 

JtizlsdictloaL 

Where commission issued order 
which was duly served on railroad 
to appear and show cause, and offer 
testimony as to which passenger 
trains should not be continued on 
branch lines, and pursuant to such 
order railroad appeared, a hearing 
was duly had, and testimony was 
taken without objections on part of 
the state or protestants, and contro¬ 
versy was decided by commission as 
effectively as if railroad had insti¬ 
tuted proceedmgB under statute, com¬ 


mission had jurisdiction to grant 
railroad relief notwithstanding rail¬ 
road's failure to comply with statute. 
—In re Application of Union Pac R 
Co to Abandon Certain Tram Serv¬ 
ice Between Cache Junction, Utah, 
and Preston, Idaho, and Between Og¬ 
den, Utah, and Halad, Idaho, supra. 

43. 3Sr H—State v Wilton R. Co , 192 
A 623, 89 N.H 59, 111 AL R 62 

Butire disoontinuanoe of passenger 
service 

R.I —Trustees of New Tork, N H & 
H R Co V Division of Public Util¬ 
ities, 1 A 2d 191, 61 R I 449 

44 . N H —State v Wilton R. Co , 192 
A 623. 89 N.H. 59. Ill A L.R. 62. 

45. N.H—Thompson v. Boston & M. 
B B, 166 A 249, 86 N H. 204 

46. NH—Thompson v. Boston & M 
R R, supra. 

Jnxisdlction 

Where railroad had posted notice of 
intention to discontinue passenger 
tram service between certain points, 
withdrawal of petitioners praying 
that commission order continuance 
of service held not to deprive com¬ 
mission of jurisdiction to investigate 
matter and order restoration of serv¬ 
ice if discontinuance was unreason¬ 
able.—^Thompson y. Boston & M. R. 
R, supra. 

47. Mo—Public Service Commission 
of Missouri v. St Louis-San Fran¬ 
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cisco Ry. Co, 266 SW 226, SOI 
Mo. 167. 

48. S C —Darby v. Southern Ry Co., 
10 SESd 466, 194 S.C 421 

Notice of change 

The rule of public service commis¬ 
sion requiring railroad to publish no¬ 
tice of proposed change in passenger 
schedules or time-tables eight days 
before change is made, and to give 
commission notice in writing for an 
equal period of time, requires rail¬ 
road company to do no more than 
give notice, and does not require com¬ 
pany to secure permission from com¬ 
mission before making change.—^Dar¬ 
by V. Southern Ry. Co., supra 

49. S.C —^Darby v. Southern Ry Co , 
supra 

SOi Tex —^Railroad Commission v 
Fort Worth & D C Ry Co, Civ. 
App., 161 S.W.2d 560, error re¬ 
fused 

OpexatioiL of donhleheader trains 
Under statutes authorizing rail¬ 
road commission to regulate or pro¬ 
hibit use of doubleheader trains, but 
requiring commission's order to des¬ 
ignate railroad or part of railroad 
on which such practice Is forbidden 
or regulated, order prohibiting opera¬ 
tion of doubleheader trains on any 
railroad m the state except on steep 
grades or where locomotive became 
temporarily disabled was invalid for 
want of authority.—^Railroad Com- 
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be definite and certain.It is also required that 
rules or orders regulating train service must be 
just and reasonable and the mere fact that the 
railroad is given an opportunity to be heard prior 
to the entry of the order is not sufficient to es¬ 
tablish its validity in this respect.^^ An order 
respecting train service may be invalid without 
necessarily being also unconstitutional 54 

Held reasonable. Rules, regulations, or orders 
held reasonable include requirements compelling 
a railroad to continue mterurban service to serve 
people settling along the line in reliance upon con¬ 
tinuance of such service .55 to continue tram serv¬ 
ice generally ,56 to maintain regular biweekly tram 
serv'ice;57 to stop trams with sleepers at stations 
lacking and requiring such service and to stop 
trains on signal at stations where they stopped oc¬ 
casionally 5 9 or at a junction point 5^ Other reg¬ 
ulations have been held reasonable which require 
railroads to stop morning trains at a milk station 


to supply sanitary cups on trains where drinking 
water is furnished;®- to stop additional trains at 
stations lacking adequate service,®® to add trains 
on a line lacking adequate service ;®4 and to run 
separate passenger and freight trains.®® 

Held unreasonable. Rules, regulations, or orders 
held unreasonable, in particular circumstances, in¬ 
clude requirements compelling a railroad to stop 
additional trains at a station already- having ade¬ 
quate service,®® to continue the operation of cer¬ 
tain trains,®^ to continue service by separate pas¬ 
senger and freight trains rather than by mixed 
trains;®® to add new trams on a line already hav¬ 
ing a sufficient number,®® to furnish drinking wa¬ 
ter on trains having a half hour run;*^® to attach 
sleepers to additional trains operating between 
cities already having adequate sleeper service 
to delay express trains an excessive time to accom¬ 
modate locals 2 and to rearrange tram schedules 
contrary to convenience of general service so as 


mission v Port Worth & D. G By. 
Co, supra. 

51- Tex —Railroad Commission v. 

Fort Worth & D C Ry. Co., supra 
62. Mich —Chicaffo & N. W Ry. Co 
V- Michigan Public Service Com¬ 
mission. 45 N.W2d 520, 329 Mich 
433. 

Neb—^Application of Chicago, B 
Q B. Co, 295 N.W. 389, 138 Neb. 
767. 

Tex—^Texaa & N. O. B. Co. v. Rail¬ 
road Commission, 200 SW.2d 626, 
145 Tex. 541—^Railroad Commission 
V. Fort Worth & D. C. Ry, Co, Civ. 
App., 161 S.W.2d 560, error refused. 
51 C.J. p 1015 note 13. 

Particular matters affecting reason¬ 
ableness of regulation see infra 
subdivision b <3) of this section. 
S3L N J.—^Pennsylvania-Reading Sea¬ 
shore Lines V Board of Public 
Utility Com’rs, 74 A.2d 266, 6 N.J- 
114, certiorari denied Brotherhood 
of R R. Trammen v, Pennsylvania- 
Reading Seashore Lines, 71 S.Ct. 

132, 340 U S. 876. 95 L,Ed. - 

54b La.—^Texas, etc, R. Co v. State 
R Commission, 53 So. 660, 127 La. 
387. 

51 aj. p 1015 note 11- 

55. Ohio—Hocking Valley B. Co, v. 

State Public Utilities Commission, 
110 N.E. 521, 92 Ohio St 9, L.R.A. 
1918A 267, Ann.Cas 1917B 1154, 

stay of execution denied llO NB. 
1061, 91 Ohio St. 365. 

56. Ohio —^New York Cent R. Co. v. 
Public Utilities Commission of 
Ohio. 195 N.E. 666. 129 Ohio St. 
381. 

Bfffatmum passenger servtoe 

U.S—Southern Ry Co v South Car- 
blina Public Service Commission, 
D.CS.a, 81 P.Supp. 707. 


57- N M —San Juan Coal & Coke Co 
V Sante FS, S J & N R R, 298 
P 663, 35 NM 336 

5S. Tex—Gulf, etc,, R Co. v State, 
Civ App, 169 SW. 385, error de¬ 
nied 181 S.W. 685. 107 Tex 644, 
affirmed 38 S Ct 236, 246 US 5S, 
63 LEd 574. 

51 C.J. p 1015 note 15. 

59- La—Vicksburg, etc, R Co. v 
•State B- Commission, 96 So. 832, 
153 La. 983 

51 aJ. p 1015 note 16. 

SO. Okl.—St Louis, etc, R Co v 
Langer, 119 P. 126, 29 Okl 691, 
44 LRA,NS, 478 

51 C.J. p 1016 notes 17, 18. 

61- Wis —Chicago, etc, R Co v 
State R Commission, 146 NW 
1129, 167 Wis 287 

51 C.J. p 1016 note 19. 

62. N J —Delaware, etc,, R Co. v. 
‘Public Utility Comrs, 84 A. 702, 
83 N.JLaw 212 

51 C.J. p 1016 note 20, 

63- Okl —^Missouri, etc, R. Co. v. 
Witcher, 106 P. 852, 25 Okl 686. 

51 C J. p 1015 note 21. 

64^ Wash.—State v. State R. 
Commission* 110 P. 1075, 60 Wash 
218. 

51 C.J. p 1016 note 22. 

65b Idaho —^In re Application of 
Union Pac. R Co to Abandon Cer¬ 
tain Train Service Between Cache 
Junction, Utah, and Preston, Idaho, 
and Between Ogden, Utah, and Ma- 
lad, Idaho. 134 P.2d ld7S. 64 Ida¬ 
ho 697. 

51 C.J. p 1016 note 23. 

60. N.Y.—Delaware & H. R Corpo¬ 
ration r. Ihibllc Service Coxnmis-, 
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Sion, 281 NYS 155, 246 AppDiv. 
66, affirmed 200 NE 298. 270 N.Y 
519 

61 C.J p 1016 note 24. 

67- Okl —Missouri-Kansas-Texas R 
Co V. State, 119 P,2d 836, 189 Okl 
685 

Finding not supported by evidence 
Where a final order of the commis¬ 
sion denying railroad permission to 
discontinue motor passenger trains 
is based on finding without support 
in evidence, the order is ‘‘unresuson- 
able,*’ “arbitrary” and reversible on 
appeal? commission did not show 
public "necessitj’^’ for the motor 
passenger trams in view of other 
available services of railroad and of 
other common earners—^Application 
of Chicago, B & Q. R. Co, 295 NW 
389, 138 Neb 767. 

68- Idaho —^In re Application of 
Union Pac R, Co. to Abandon Cer¬ 
tain Train Service Between Cache 
Junction, Utah, and Preston, Idaho, 
and Between Ogden, Utah, and 
Malad, Idaho, 134 P 2d 1073, 64 
Idaho 597. 

69. Ala—State R Commission v St 
Louis, etc, R Co, 70 So 645, 195 
Ala 527 

51 C J. p 1016 note 26. 

76- N J.—Erie B. Co. v. Public Util¬ 
ity Comrs, 89 A. 1001, 86 NJ.Law 
420. 

51 CJ. p 1016 note 26. 

TL W.Va—Chesapeake, etc, R. Co. 
V. Public Service Commission, 89 
fe.B. 844. 78 WVa $67. 

72; Md:—^Northern Cent. R. Co. v. 
Laird, 91 A. 768, 124 Md 141, Ann. 
Cas 1916D 1080. 

51 aJ. p 1016 note 28. 
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to afford a small place on a branch line better con¬ 
nections with the main line than its population 
justifies.'^^ 

Swuiay service. An order requiring the main¬ 
tenance of Sunday tram service on a branch line 
may be unreasonable where such service could 
be afforded only at considerable net loss to the 
railroad.74 An order requiring trains which are 
run on Sunday to stop at a specified station does 
not violate a statute forbidding the running of 
more than one tram a day on Sunday. *^5 

(2) Proceedings 

Matters affecting the tram service to be provided by 
a railroad must be presented to the commission for de¬ 
termination in an orderly way and in conformity with 
the commission’s rules. The action of the commission is 
subject to review in the courts to determine whether it 
Is lawful and reasonable under the evidence. 

Matters affecting the train service to be pro¬ 
vided by a railroad must be presented to the com¬ 
mission for determination in an orderly way and 
in conformity with the commission’s rules 76 Or¬ 
dinarily, a proceeding before the commi-ssion is 
instituted by the filing of a petition by an inter¬ 
ested party such as the railroad whose service is 
in question.77 A railroad seeking to discontinue 
certain service must allege and prove by compe¬ 
tent evidence sufficient facts which would justify 
abandonment thereof in the light of the public 
convenience and necessity ;78 and the burden rests 


on It to establish that public convenience and ne¬ 
cessity do not warrant continuance of tlie service 
sought to be discontinued, 7 9 that such service is 
being furnished at a loss,80 and that the proposed 
substitute for the service to be discontinued is 
adequate, efficient, just and reasonable The com- 
rmssion, before exercising its discretion in such 
matter, is bound to have a hearing on the merits 
of the case,82 and such a hearing must be con¬ 
ducted fairly and expeditiously 83 

An order of the commission den 3 dng permis¬ 
sion to a railroad to discontinue the operation of 
certain trains is not a purely “administrative or¬ 
der” of the commission, but is “judicial” in char- 
acter.84 Severable requirements of a single or¬ 
der of the commission regulating service will be 
treated as separate orders if one is imreasonable or 
unjust.85 An order requiring restoration of cer¬ 
tain discontinued trains as a condition precedent 
to a hearing on the railroad’s application to dis¬ 
continue such trains has been held invalid where 
there was no public necessity for the restoration 
of the trains and their operation entailed substan¬ 
tial operating losses on the railroad.83 The board 
or commission may have authority to grant a re¬ 
hearing, notwithstanding a change in membership 
of the board, where the petition for rehearing was 
filed before conditions in the board’s order had 
been fulfilled.87 

Judicial review of orders. As a general rule, 


73- La—^Yazoo, etc, R Co v. State 
R Commission, 58 So. 862, 130 La. 
1012 

74. NM—^In re Southern Pac. Co, 
32 P2d 814, 38 NM 325 

75. N.J.—Ocean Grove Camp Meet¬ 
ing Assoc V. Public Utility Comrs , 
82 A. 306, 82 NJLaw 309. 

51 C J p 1016 note 30. 

76. Ind —Illinois Cent. R. Co. v. 
Public Service Commission, 76 N. 
B 2d 900, 226 Ind. 643. 

Statute proTiding mles o:f proce¬ 
dure for hearings by commission on 
•discontinuance of railway agency 
held invalid under constitutional 
provision defining jurisdiction and 
authority of commission—^In re At¬ 
chison. T. & S. P- Ry. Co., 20 P.2d 
$18, 37 NM. 194 
Order as to rates 

An ord^r of the commission relat¬ 
ing to rates should not incorporate 
a provision relating to facilities for 
the accommodation of passengers, 
where the complaint raises no ques¬ 
tion as to such service —^ones v. 
Delaware, L & W. R Cp,' 69 Pa.Su- 
per. 568. ' 

77. ,lih—Gardher v. Commerce Com¬ 
mission, 79 N.3Bi.2d 71, 400 IIL 123. 


78. Ill—Gardner v. Commerce Com¬ 
mission, supra 

Sufficiency of evidence as to matters 
affecting validity of order of com¬ 
mission see infra subdivision b (3) 
of this section 

79. Ill —Gardner v Commerce Com¬ 
mission, supra. 

Burden not sustained 

Ill—Gardner v. Commerce Commis¬ 
sion, supra. 

80. Tex—^Railroad Commission of 
Texas v Texas & N O R Co., Civ. 
App., 197 «SW2d 176, reversed on 
other grounds 200 S W 2d 626, 146 
Tex 641. 

Burden of proof held met 

Tex.—^Railroad Commission of Texas 
V Texas & N O. R Co, supra, 

8 L Idaho.—^In re Application of Un¬ 
ion Pac. R Co to Abandon Cer¬ 
tain Train Service Between Cache 
Junction, Utah, and Preston, Idaho, 

. and Between Ogden, Utah, and 
Malad, Idaho, 134 P2d ;l 073, 64 
Idaho 597. 

88 . S.CX*—Darby v. Southern Ry. Cb., 
10 SB 2d 466, 194 S.C. 421. 

83- X:r.S.-^hicagO, B. & Q. R. Co.^Y. 
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Illinois Commerce Commission, D 
cm., 82 FSupp 368 

84. Kan—Union Pac R Co. v State 
Corp. Commission, 194 P.2d 939, 
166 Kan. 368. 

85. N.M—San Juan Coal & Coke Co 
Y Santa P4, S. J & N. R R, 298 
P. 663, 36 NM 336 

86 . U.S—Chicago, B & Q. R. Co. v 
Illinois Commerce Commission, D 
cm. 82 FSupp. 368. 

Bailure to take action 
Where application of railroad for 
permission to discontinue passenger 
trains had been before the Alabama 
public service commission for some 
time without any action, action of 
the commission in declaring that it 
would not hear or consider the appli¬ 
cation until restoration of the trains 
irrespective of great loss ,to the rail¬ 
road was invalid—Southern Ry Clo. 
V Alabama Public Service Commis¬ 
sion, D.C.AIa, 88 FSupp. 441, re¬ 
versed on other grounds Alabama 
Public Service Commission v. South¬ 
ern Ry Co. 71 S.Ct. 7T6, 341 U.S. 868, 
95 L.Ed. —. 

87- U.S.—Northern Paa Ry. CJo. v. 
Board of Railroad Com'rs of Mon¬ 
tana, D.C.Mont., 13 F.Supp. 529. 
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the action of the commission with respect to reqtiir- i 
ing a railroad to furnish certain tram ser\nce or 
permitting the railroad to discontinue or change 
particular service is subject to review in the 
courts,88 but the right to prosecute an appeal, and 
the requisite interest in the commission’s order 
must be disclosed 89 Ordinarily, the question for 
determination on such judicial review of the com¬ 
mission’s order is whether such order is lawful 
and reasonable under the evidence.^o In this re¬ 
spect, the order of the commission is presumed to 
be just, reasonable, and correct,81 and the burden 


7^ O.J.S. 

is on one appealing from the order of the com¬ 
mission to show that the order is unreasonable 9^? 
If there is any evidence reasonably tending to sup¬ 
port the order, one attacking the order must estab¬ 
lish its unreasonableness by evidence so strong 
and conclusive as to overcome all presumptions in 
its favor.98 Moreover, the findings and order of 
the commission will not be disturbed unless it ap¬ 
pears from the record that they are manifestly 
against the weight of the evidence and are so clear¬ 
ly unsupported by evidence as to show misappre¬ 
hension or mistake, or willful disregard of duty.94 


88 . S.C —Darby v Southern Ry. Co, 

10 SB 2d 465. 194 SC 421 
Tex.—^Railroad Commission of Texas 

V. Texas & N. O, R. Co, 200 SW 

2d 626. 145 Tex. 541 
Pederal or state courts 

(1) It has been held that where 
adequate state court review of the 
commission’s order based on pre¬ 
dominantly local factors is available 
to the party objecting- to such order, 
and the intervention of a federal 
court IS not necessary for the protec¬ 
tion of federal rights, the federal 
court, in its discretion, should de¬ 
cline Jurisdiction of a suit brought to 
review the order and to obtain the 
extraordinary relief of an injunc¬ 
tion, where the moving party did not 
first seek the remedy open to him 
in the state courts —Alabama Public 
Service Commission v Southern Ry 
Co, Ala, 71 set. 775, 341 US 363, 
95 Li Ed —- —Alabama Public Serv¬ 
ice Commission v Southern Ry. Co, 
Ala., 71 S Ct 762, 341 U S 341, 95 L. 

Bd. -', followed in Alabama Public 

Service Commission v. Atlantic Coast 
Line R. Co, 71 set 1012, 341 US, 
943, 95 LBd -and Alabama Pub¬ 

lic Service Commission v. Louisville 
& N R. Co, 71 S.Ct. 1014, 341 U.S. 
943, 95 L Bd.- 

(2) It was held, however, in an 
earlier case, that where there was no 
absolute right to a rehearing under 
state statute from order of state 
commission directing railroad com¬ 
pany to operate one passenger train 
dally In each direction between cer¬ 
tain points and procedures provided 
by the state statutes for review of 
the commission’s order were judicial 
and not administrative remedies, 
railroad company could immediately 
seek relief from commission’s order 
in the federal courts without first 
taking advantage of available state 
court remedies —Ann Arbor R. Co v. 
Michigan Public Service Commission, 
DC Mich. 91 BSupp 668. 

JtirisdietioxL of regulatory body 

Where the division of public util¬ 
ities of the state had no power to 
grant petition of trustees of two 
railroads to discontinue all passen¬ 
ger service on the lines of one of the 


railroads, the contention that the 
division had no jurisdiction over the 
subject matter of the case could 
properly be raised for the first time 
on appeal to the supreme court — 
Trustees of New York, N H. & H R, 
Co V. Division of Public Utilities, 1 
A.2d 191, 61 R.I 449. 

89. N C —^North Carolina Utilities t 
Commission v. City of Kinston, 20 
SB 2d 322. 221 NC 359. 

Record 

Whether protestants opposing rail¬ 
road's petition for discontinuance of 
certain tram service filed with the 
utilities commission had the right 
to appeal to the superior court from 
commission's order allowing petition 
on condition was a matter concern¬ 
ing which the supreme court could 
know judicially only what appeared 
on the record, and neither that court 
nor the court below could refer to 
matters not stated in the record — 
North Carolina Utilities Commission 
V. City of Kinston, supra. 

90. Kan.—^Umon Pac R Co. v. State 
Corp. Commission, 194 P.2d 939, 
165 Rian. 368 

Minn—Schain v. Great Northern Ry 
Co, 162 NW 1079, 137 Minn. 157. 
Neb—Application of Chicago, B & 
Q. R Co. 41 NW2d 166, 152 Neb 
367—^Application of Chicago, B & 
Q. R Co, 41 NW.2d 157, 152 Neb. 
352 

SufficiexLoy of evideuce 
The only question for determina¬ 
tion on appeal to the court from an 
order of the commission denying an 
application for permission to discon¬ 
tinue motor passenger trains is the 
sufficiency of evidence to prove that 
the order is not unreasonable or ar¬ 
bitrary—Application of Chicago, B 
& Q. R. Co. 296 N.W. 389, 138 Neb. 
767. 

Particular matters considered 

(1) In reviewing order of the com¬ 
mission denying application of rail¬ 
road to discontinue passenger trains 
on branch line and to substitute in 
lieu thereof mixed trains consisting 
of a passenger car and. a baggage 
car on its existing freight trains, it 
was necessary to consider whetlxer 

988 


operation of passenger trains at a 
loss justified discontinuance thereof 
when earmngs of entire system re¬ 
flected no deficit—^In re Application 
of Umon Pac R. Co. to Abandon Cer¬ 
tain Train Service Between Cache 
Junction. Utah, and Preston, Idaho, 
and Between Ogden, Utah, and Ma- 
lad, Idaho, 134 P 2d 1073, 64 Idaho 
697. 

(2) In determining whether com¬ 
missioners would be enjoined from 
enforcing order requiring railroad 
to continue operation of certain 
trains, the court would consider 
whether the public interest demand¬ 
ed a continuance of the operation 
of the trains—Northern Pac. Rj. 
Co. V. Board of Railroad Com'rs of 
State of Montana, DC Mont, 28 F 
Supp. SIO. 

(3) General allegations in petition 
to commission for rehearing, by 
those opposing application of rail¬ 
road to discontinue operation of pas¬ 
senger tram, that order of the com¬ 
mission was unreasonable and un¬ 
lawful were insufficient to authorize 
court on appeal to consider conten¬ 
tion that order of commission was 
contrary to a prior order and was 
based on the same facts and there¬ 
fore contrary to law—Granite City 
V. Illinois Commerce Commission, 95 
NE2d 371, 407 Ill 245 

91- Okl—Lowden v. State, 113 P.2d 
991, 189 Okl 76. 

92. Minn—Schain v Great North¬ 
ern Ry Co, 162 NW. 1079, 137 
Minn 167, 

93. Okh—Lowden ▼. State, 113 P.2d 
991, 189 Okl. 76. 

94. Ohio—City of Delphos v. Pub¬ 
lic Utilities Commission of Ohio, 
so NB.2d 688, 137 Ohio St 422 
Where proofs support the findings 

of the commission with respect to 
discontinuance by a railroad of a 
pajssenger service which was little 
used, those findings cannot be dis¬ 
turbed in the court —O’Connor v. 
Board of Public Utility Com'rs, 24 
A 2d 411, 128 NJLaw 35, reveled 
on other grounds 29 A,2d 390, 129 N. 
J.Law 263. 
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As a general rule, the court reviewing the or¬ 
der of the commission must weigh the evidence, re¬ 
view the entire record and base its decision on all 
facts to be gleaned from the record, and it is not 
limited to a consideration of whether the record 
discloses any evidence to sustain the order in 
some proceedings, the court may receive and con¬ 
sider evidence other than that offered before the 
commission,®6 and it may try the case de novo, 
exercising its own independent judgment as to 
both the law and the facts on the evidence pre¬ 
sented to, and the record made before, such court 

Where it appears from the evidence that the 
order of the commission is unlawful or unreason¬ 
able, it may be set aside,®® or its enforcement en¬ 
joined,®® but, in the absence of abuse of its pow¬ 
ers by the commission, a court is not justified in 
setting aside the order of the commission,^ as 
where the evidence is insufEcient to justify judi¬ 
cial interference therewith.^ Where the court has 


set aside an order of the commission denying the 
application of a railroad for leave to discontinue 
certain service on the ground that such service was 
unprofitable, the commission has continuing juris¬ 
diction to require, if warranted by the facts, a re¬ 
sumption of the service whenever it appears that 
the service is needed and may be rendered at a 
profit*® 

(3) Matters Affecting Validity of Regulation 

A board or commission in deciding what train serv¬ 
ice shall be provided by a railroad must be guided in 
Its determination by the public convenience and neces¬ 
sity in relation to such service, and where it is sought 
to discontinue certain service, the controlling criteria are 
the character and population of the territory served, 
public patronage or lack thereof, the remaining trans¬ 
portation facilities, the expense of operation as compared 
with the revenue therefrom, and the financial condition 
of the railroad as a whole. 

As a general rule, a board or commission in de¬ 
ciding what train service shall be provided by a 


95. gan —^Union Pac R. Co v State 
Corp Commission, 194 P 2d 939, 
165 Kan 368. 

FnbKo ooxLVBBlexLoe 

In suit by railroad for review of 
commission’s order denying* rail¬ 
road’s request for leave to discon¬ 
tinue two intra-state passenger 
trains operating between two com¬ 
munities, record established that 
public convenience and necessity did 
not require a continuation of train 
movements —Chicago & N W Ry 
Co V Michigan Public Service Com¬ 
mission, 46 NW2d 620, 329 Mich 
432. 

96. U S.—^Atlantic Coast Line R Co 
V, Public Service Commission of S 
a, D.CSC, 77 PSupp 676. 

97. U S.—^Atlantic Coast Line R Co 
V. Public Service Commission of S 
C, supra 

Relevancy of evidence before com¬ 
mission 

In action before three-judge fed¬ 
eral district court to enjoin enforce¬ 
ment of an order of commission re¬ 
quiring continued operation of two 
intra-state passenger trains, evi¬ 
dence before the commission was rel¬ 
evant and competent but was not 
necessary.—-AUantic Coast Line R 
Co. v. Public Service Commission of 
S. C., supra- 

98- Mich—Chicago & N, W. Ry Co. 
V. Michigan Public Service Com¬ 
mission, 45 N.W2d 620, 329 Mich 
432. 

Chiding TxnsTipported by evidence 
Where a final order of the commis¬ 
sion denying railroad permission to 
discontinue motor passenger trains 
IS based on finding without support 
in evidence, tbh order is ’*unreason- - 


'able,” “arbitrary" and reversible on 
appeal —^Application of Chicago, B 
& Q R Co, 295 NW 389, 138 Neb 
767 

Scope of decree 

Where public convemence and ne¬ 
cessity did not require a continuation 
of two daily intra-stale passenger 
trains serving two communities, a 
decree would be entered granting 
railroad permission to discontinue 
operation of such trains hut without 
prejudice to further consideration by 
commission, if requested, as to 
whether public convenience would be 
served by additional bus passenger 
transportation facilities, furnished 
by railroad—Chicago & N TV Ry. 
Co V Michigan Public Service Com¬ 
mission, 46 N.W.2d 520, 329 Mich 
432. 

99. U S.—^Atlantic Coast Line R Co 

V Alabama Public Service Com¬ 
mission, DC Ala, 92 F Supp. 579. 
Suffloienoy of evidence 

(1) In suit by railroad to enjoin 

commission and other state officials 
from proceeding against plaintiff by 
reason of its failure to restore opera¬ 
tion of certain passenger trains, evi¬ 
dence established that plaintiff would 
suffer irreparable damage unless 
court permanently eiijoined defend¬ 
ants from imposing sanctions.—^Lou¬ 
isville & N. R Co. V. Alabama Public 
Service Commission, D.C.Ala., 93 F. 
Supp 544, reversed on other grounds 
Alabama Public Service Commission 
V. Louisville & N. H. Co., 71 Si-Ct 
1014, 841 U S. 943, 95 L £!d.- 

(2) Efvidence required granting of 
injunction restraining enforcement 
of order denying application of rail¬ 
road for permission to discontinue 
service of certain passenger trains 


ron ground that public necessity and 
convenience did not require opera¬ 
tion of the trains which had been op¬ 
erated at a loss to the railroad—- 
Northern Pac Ry Co v. Board of 
Railroad Com’rs of State of Montana, 
D C Mont, 28 F Supp. 810. 

1 . Idaho —In re Application of Un¬ 
ion Pac. R. Co to Abandon Cer¬ 
tain Tram Service Between Cache 
Junction, Utah, and Preston, Ida¬ 
ho, and Between Ogden, Utah, and 
Malad, Idaho, 134 P 2d 1073, 64 
Idaho 597 

NT—New Tork Cent R. Co v. Pub¬ 
lic Service Commission, 103 NTS. 
2d 217, 278 App Div 726. 

Trial oouxt held warranted in find¬ 
ing that order of commission direct¬ 
ing certain changes in passenger and 
freight service on a branch of its 
system w€is not unreasonable or un¬ 
lawful—Schain v. Great Noithern 
Ry Co, 162 NW. 1079, 137 Mmn. 
167. 

2 . U.S.—Great Northern Ry. Co v. 
Nagle, D.CMont, 16 PSupp 632 

Ohio—^Village of Paulding v Public 
Utilities Commission of Ohio, 4 
NE2d 694, 132 Ohio St 33 
Pa—^Brie R, Co. v. Public Service 
Commission, 99 Pa Super 443. 
FnbUo necessity and convenience 
Where commission determined on 
substantial evidence that public ne¬ 
cessity and convenience required con¬ 
tinued operation of trams, the court 
had no power to interfere with such 
determination.—^New Tork Cent R. 
Co. V Public Service Commission, 
103 *N T.S 2d 217, 278 App Div. 726. 

3. Tex—Texas & N. O. R. Co v. 
Railroad Commission, 200 S W.2d 
626, 145 Tex.'641. 
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railroad must be guided in its determination by the 
public convenience and necessity in relation to 
such service.^ Whether public convenience and 
necessity require a given service to be performed 
or dispensed with is a question to be determined 
by a separate consideration of the facts in each 
case, the doctrine of convenience and necessity 
being a relative or elastic theory rather than an 
abstract or absolute rule ^ The controlling criteria 
with respect to whether a railroad may discontinue 
certain service are the character and population 
of the territory served thereby, public patronage or 


lack thereof, the remaining transportation facili¬ 
ties, the expense of operation as compared with 
the revenue therefrom, and the financial condition 
of the railroad as a whole,6 but any alleged in¬ 
convenience to the public with respect to the col¬ 
lection, transportation, or delivery of the United 
States mail is not a material consideration.'^ 

It follows that the expense of the particular train 
service and the loss resulting therefrom are an im¬ 
portant element which may and should be con¬ 
sidered by the commission,8 and the commission's 
order to furmsh service, or refusal of permission 


Ill.—Gardner v Commerce Com¬ 
mission, 79 NE2d 71. 400 Ill. 133. 
Neb.—Application of duca^o, B & 
Q. K. Co., 41 N.W 2d 166, 163 Neb. 
367. 

ConsiaeEatioiL liy conxt 

In determining -whether commis¬ 
sioners should be enjoined from en¬ 
forcing order requiring railroad to 
continue operation of passenger 
trains between certain cities, court 
would consider whether public con¬ 
venience and necessity required con¬ 
tinued operation of such trains — 
Northern Pac. Ry. Co v. Board of 
Pailroad Com*rs of State of Mon¬ 
tana, DC Mont., 46 PSupp. 340. 
Partial or total dificontiiLiia&ce 
]E*ublIc convenience and necessity 
are the criteria against which any 
discontinuance of railroad service is 
to be measured, regardless of wheth¬ 
er there is partial or total discon¬ 
tinuance of a particular service. 
Mich.—Chicago & N W. Ry. Co. v. 
Michigan Public Service Commis¬ 
sion, 45 NW.2d 620, 329 Mich. 432. 
N J —^Pennsylvcmia-Reading Sea¬ 

shore Lines V. Board of Public 
Utility Com'rs, 74 A.2d 265, 5 N 
J 114. certiorari denied Brother¬ 
hood of R R. Trainmen v Penn- 
sylvania-Reading Seashore Lines, 
71 S CL 122, 840 U S. 876, 95 L Ed 

5. Ill—Gardner v. Commerce Com¬ 
mission. 79 N.B.2d 71, 400 IlL 123. 
Xaoo&veuenoe to few persons and 
bnsliieBses 

Fact that discontinuance of two 
motor passenger trams on branch 
line of railroad would cause incon- 
vemence to a few persons and busi¬ 
nesses was not a criterion to be 
considered by the commission on ap¬ 
plication of railroad company for 
permission to discontinue the trams, 
where other forms of transportation 
were available and were preferred 
by the public—Application of CZuca-» 
go, B & Q, R. Co., 41 N.W 2d 166, 
162 Neb. 367. 

& U.S^Loulsville & N. R. Co. v. 
Alabama Public Service Commis¬ 
sion, DCJUa, 93 F.Supp. 644. re¬ 
versed on other grounds Alabama 
Public Service Commission v. Lou- / 


Isville & N R Co, 71 S CL 1014, 
341 US. 943, 95 LEd-South¬ 

ern Ry. Co. v Alabama Public 
Service Commission, DC.Ala. 91 
FSupp 980, reversed on other 
grounds Alabama Public Service 
Commission v. Southern Ry Co, 
71 S Ct 762, 341 U S 841, 95 L Ed 
- —Atlantic Coast Line R. Co 
V. Public Service Commission of S. 
C. DC SC, 77 FSupp 676. 

Mich—Chicago N W Ry. Co v. 
Michigan Public Service Commis¬ 
sion. 45 NW2d 520, 329 Mich. 432. 
Parfucular matters to be considered 

(1) On application by railroad to 
abandon passenger service on branch 
line and to substitute in lieu -there¬ 
of mixed trains consisting of pas¬ 
senger and baggage cars on existing 
freight -trams, it was necessary to 
consider limited public use of pas¬ 
senger service, expense and net loss 
to railroad in operation of passenger 
trains, available passenger service 
furnished by another railroad paral¬ 
leling the railroad on which passen¬ 
ger trains were sought to be discon¬ 
tinued, bus service, and paved high¬ 
ways—^In re Application of Union 
Pac. R Co. to Abandon Certain Train 
Service Between Cache Junction, 
Utah, and Preston, Idaho, and Be¬ 
tween Ogden, Utah, and Malad, Ida¬ 
ho, 134 P.2d 1073, 64 Idaho 597. 

(2) The commission was justified 
and had the duty to consider the in¬ 
convenience the public would suffer 
by reason of change in service by 
transmitting mail, express, and bag¬ 
gage, as well as passengers on -the 
same tram.—^In re Application of 
Umon Pac. B. Co. to Abandon Cer¬ 
tain Tram Service Between Cache 
Junction, Utah, and Preston, Idaho, 
and Between Ogden, Utah, ajud Ma¬ 
lad, Idaho, supra. 

(3) The loss of railroad trans¬ 
portation because of operation of 
motor vehicles On highways con¬ 
structed and Improved at public ex¬ 
pense may pnoperly be considered on 
a contested application to discontin¬ 
ue ,motor passenger trams operated 
at a loss on ^ branch line, of rail¬ 
road.—v^plicatlon of Chicago, B. & 
Q. R. CO., 41 NW.2d 167, 162 Neb, 

-990 


352—Application of Chicago, B & 
Q R Co, 295 N.W. 389, 138 Neb 767, 
proposed BUbstitate service 

In determining application to dis¬ 
continue railroad service, commis¬ 
sion need not, but may, consider pro¬ 
posed substitute service—^New York 
Cent R Co v. Public Utilities Com¬ 
mission Of Ohio, 196 NE 566, 129 
Ohio St 381. 

7. US —Chicago, B. & Q R. Co v 
Illinois Commerce Commission, D 
C.I11, 82 PSupp. 368 

Neb—^Application of Chicago, B & 
Q R. Co., 41 N W 2d 167, 152 Neb 
352. 

Duty to postal department 

The alleged fact that mail service 
of commumties located on branch 
lines of railroad would be adversely 
affected by discontinuance of pas¬ 
senger service on the lines and sub¬ 
stitution of mixed train service, m 
connection -wi-th freight service pro- 
-vided, would not reqiure denial of 
application for authority to mahe the 
change in service, since arrangement 
for carrying and distribution of mail 
IS solely the pro-vince of United 
States postal departmenL and any 
duty owed by railroad with respect 
to carnage of mail was a duty to 
the postal department, and not to 
the public—Union Pac. R. Co v 
Public Service Commission, 132 P.2d 
128, 102 Utah 466. 

Pmdlzig otherwise Jturtified 

The fact, however, that the com¬ 
mission considered public inconve¬ 
nience which would result with re¬ 
spect to mail service on a discon¬ 
tinuance of trains, although com¬ 
mission had no control over the mail, 
was not error where finding was also 
Justified with respect to Inconve¬ 
nience in the handling of baggage 
and milk.—Gardner v Commerce 
Commission, 79 NE.2d 71, 400 IIL 
123. 

8 . Mibh.—Chicago ^ N. W. Ry. Co 
V Michigan Public Service Com¬ 
mission, 45 N.W.2d 620, 329 Mioh 
432. 

Neb-—^Apphcatlon of Chicago, B & 
Q R. Co., 41 N.W 2d 165, 152 Neb. 
367 

N.Y,—New York Cent R, Co. v. Pub- 
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to discontinue service, will be held unreasonable 
if the expense involved is out of proportion to the 
public benefit conferred,^ not^vithstanding* the rail¬ 
road as a whole operates at a profit.^® Converse¬ 


ly, an order permitting^ discontinuance of service 
will be upheld if the public benefit is too small to 
justify the loss to the railroad resulting from 
continuance.^^ Where it is so provided by stat- 


hc Service Commission, 13 N T S 
2d 614, 257 App Div 658 
51 C J P 1016 note 32, 

Aetna! loss m dollars and not book 
loss, unless book loss reflects actual 
loss, must be considered in deter- 
mimnff application to discontinue 
railroad service —^N’ew York Cent R 
Co. V Public Utilities Commission of 
Ohio, 196 NE 666, 129 Ohio St 381. 

On anestion of economic waste 
raised in petition of railroad for 
leave to abandon passenger service 
on a branch line, disposition of case 
does not necessarily depend on use 
of a formula, but evidence presented 
by railroad cost accountants, al¬ 
though consisting of various formu¬ 
las, IS to be heard by commission 
along with other evidence —Gard¬ 
ner V Commerce Commission, 79 N 
E 2d 71, 400 Ill. 123. 

Period of time involved 
Where conditions of railroad trans¬ 
portation had changed since 1886 
when branch line was constructed 
and during years 1937, 1938, and 1939 
motor passenger trains were operat¬ 
ed at a loss, the revenues during en¬ 
tire period of operation of branch 
line were not proper measures of 
earnings and expenses for purpose of 
determining railroad's application to 
discontinue motor passenger trains, 
earnings and expenses since 1932 
were not proper measure of present 
or future profits and losses since 
railroad was required to reckon with 
conditions resulting in present loss¬ 
es.—^Application of Chicago, B. & Q 
R. Co. 295 NW. 389, 138 Neb. 767. 
ConsideratloiL by court 
In determining whether decision 
of commission in denying application 
to change type of service provided 
by railroad can be justified under 
any reasonable view of the evidence, 
the court will consider question of 
relationship between cost of render¬ 
ing the service and revenue received 
therefrom, and question of what con¬ 
stitutes reasonable service to the 
public.—^Umon Pac. R. Co. v. Public 
Service Commission, 132 P.2d 128, 
102 TTt«h 466. 

9. U.S.—Louisville & N. R. Co. v. 
Alabama Public Service Commis¬ 
sion, D.CAla', 94 P.Supp. 892— 
Louisville & N R Co V Alabama 
Public* Service Commission, 94 F. 
Supp 898—^Louisville & N. B. Co. 
V. Alabama Public Service Com¬ 
mission, D.CAJa., 93 FSupp. 644/ 
reversed on other groun<3Es Alar 
bama PubUc Service Commission 
V. Louisville &: N. R. Co,. 71 gl.Ct. 
1014, 341 U S 943, 95 L.Ed. ; 

Atlantic Ooaht Xifiie r; c6^ t, Ala¬ 


bama Public Service Commission, 
DC Ala, 92 pSupp. 679, reversed 
on other grounds Alabama Public 
Service Commission v. Atlantic 
Coast Line R Co . 71 S Ct 1012, 341 

US 943, 95 LEd-Southern 

Ry Co V Alabama Public Service 
Commission, D C Ala., 91 P Supp 
980, reversed on other grounds Al¬ 
abama Public Service Commission 
V Southern By Co, 71 SCt 762. 

341 US 341. 96 LEd.-Ann 

Arbor R. Co. v. Michigan Public 
Service Commission, D C Mich , 91 
FSupp 668—Great Northern Ry. 
Co V Nagle, D G Mont, 16 F Supp 
532 

Fla—Atlantic Coast Line R Co. v. 
King, 49 So 2d 89 

Mich—Chicago & N W. Ry Co. v. 
Michigan Public Service Commis¬ 
sion, 45 NW2d 620, 329 Mich 432 
Neb—^Application of Chicago, B & 
Q R Co, 41 NW 2d 165, 162 Neb 
867—^Application of Chicago, B & 
Q R Co, 205 NW 389, 138 Neb 
767. 

N.M—^In re Southern Pac Co, 32 P. 
2d 814, 38 NM 325 

NY.—^Nqw York Cent B Co v. Pub¬ 
lic Service Commission, 22 N Y.S 
2d 10, 260 App Div 235—^New York 
Cent R Co v. Public Service Com¬ 
mission, 13 N.Y.S 2d 614, 267 App. 
Div 658 

Tex.—Texas & N O. R Co v Rail¬ 
road Commission, 200 SW2d 626, 
145 Tex 641. 

Utah —^Uuion Pac. R Co. v Public 
Service Commission, 132 P 2d 128, 
102 Utah 466 
51 C.J, p 1016 note 33. 

Evidence 

(1) Evidence established that or¬ 
der of commission requiring railroad 
to continue daily operation of two 
mtra-state trains between two com¬ 
munities waa unreasonable and con¬ 
fiscatory and economic loss resulting 
from railroad's operation of such 
trains overbalanced whatever conve¬ 
nience public derived from those 
.trams—Chicago & N W Ry Co v 
Michigan Public Service Commis¬ 
sion, 45 NW.2d 520, S29 Mich. 432 

<2) Evidence established that i 
there was no public necessity for | 
passenger trains ordered restored by 
commission be-tween certain points 
because the communities involved 
had a system of'improved highways 
with ,much motors veiu<^e transporta- 
tion/-^rC^c8go^> B. & Qk B. Co, Il¬ 
linois Commerce Commi^fsiop^ D.C. 
BL, fiS F.S«PP. 843. ; . , . 

<3) Where' some' inconveifclence 
would result to small number of 
public by' discoiftinuanbeJ of service^ 
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on branch line of railroad, but other 
services existent and prospective 
could handle all the business handled 
by the railroad with comparatively 
little extra trouble and additional 
expense to the public, evidence sus¬ 
tained implied finding that loss in 
revenue by continuance of service on 
branch line overbalanced inconve¬ 
nience to the public from discontinu¬ 
ance thereof, and that it was unrea¬ 
sonable for commission to deny an 
application of railroad to discontinue 
branch line service —Corporation 
Commission v. Southern Pac Co., 99 
P.2d 702, 66 Ariz 173. 

Fending hearing 

An order of commission compelling 
the restoration of passenger trams 
operated at a substantial loss pend¬ 
ing a hearing on the railroad's ap¬ 
plication to discontinue the trams 
was invalid as not only compelling 
the doing of an idle act for purpose 
of inflicting in eparable injury on the 
railroad but as involving an injury 
to the larger public interest and a 
disregard of the railroad policy of 
economy laid down m the Trans¬ 
portation Act—Chicago, B & Q R 
Co. V Illinois Commerce Commission, 
D C Ill, 82 F Supp 368 

10. U S —^Atlantic Coast Line B. Co. 
V Public Service Commission of S. 
C, DCSC, 77 PSupp 675. 

Neb—^Application of Chicago, B & 
Q. R Co, 41 NW 2(1 167, 163 Neb. 
353. 

Bestoxatlon of trains 
An interstate railroad could not be 
compelled to restore local passenger 
trams operated between local points 
whose operation entailed substantial 
operating losses notwithstanding 
railroad's system-wide railroad earn¬ 
ings were suflicient to have absorbed 
the loss where there was no public 
necessity for the restoration of the 
trains—Chicago, B & Q R Go v. 
Illinois Commerce Commission, DC. 
Ill, 82 PSupp 368. 

11. Neb—Application of Chicago, B, 
& Q. R Co, 41 NW.2d 157, 162 

I Neb 362. 

Ohio—City of Delphos v Public 
I Utilities Commission of Ohio, 89 
[ NE2d 688, 137 Ohio St. 422. , , 

I Va^—^Lynchburg Trafidc Bureau v. 
Commonwealth. , 54 SJ53 2d 66, 189 
Va. 612. 

61 aJ, p 1017 note 34. 

Finding BOStaiAed. by e^vldence 

(1) On application by railroad to 
discontinue operation of a passenger 
train, evidence sustained finding of 
the conmiission on which order au¬ 
thorizing discontinuance was based. 
—Gramte City v. Ilhnols Commerce 
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ute, the consideration of loss to the railroad re¬ 
sulting from certain train -service is conclusive 
with respect to the right of the railroad to dis¬ 
continue such service, 12 and in such case consid¬ 
eration of public convenience or necessity is not 
required, 12 and the commission has no alternative 
other than to authorize discontinuance of train 
service when the railroad establishes such a loss 
as brings it within the provisions of the statute.l^ 


Ordinarily, however, the question of expense 
or loss is not necessarily conclusive,i^ and it must 
be considered in the light of the public need for 
the service which is an element that should receive 
paramount consideration Accordingly, an or¬ 
der for adequate tram service may be reasonable 
even though it entails some pecuniary loss in re¬ 
lation to the service ordered, and an order per¬ 
mitting discontinuance of service shown to be 


Commission, 95 N.E 2d 371, 407 Ill. 
245. 

(2> Evidence sustained finding* of 
commission that there was insuffi¬ 
cient passenger traffic or possibility 
of such traffic to justify continuance 
of daily and Sunday passenger serv¬ 
ice on a portion of railroad line — 
Fleming v Commonwealth ex rel 
Chnchfield R. Co., 61 S E 2d 1, 191 Va 
288. 

Profitable line 

Motor passenger trams operated 
on a branch line of a railroad at a 
substantial loss may properly be dis¬ 
continued by the commission, where ' 
adequate public transportation is 
otherwise furnished, although both 
such branch line and mam line are 
operated at a profit—^Application of 
Chicago. B & Q R Co, 41 NW.2d 
157, 153 Xeb 352. I 

12. Tex—Texas & N O. R Co v 

Railroad Commission, 200 S W.2d | 

626, 145 Tex. 641 I 

SSandatory provision ' 

The statute providing that on ap¬ 
plication by earner, the commission | 
"shall” authorize the discontinuance 
of any passenger train when it shall 
be made to appear that for a period 
of twelve months or more, the direct 
operating cost of such train has ex¬ 
ceeded the aggregate gross revenues 
therefrom by more than a specified 
percentage should be construed as 
being mandatory, and not as direc¬ 
tory, in so far as commission is con- t 
cemed; the fact that the statute was 
intended to be mandatory earned 
with it the implication that common ' 
•carriers were privileged to avail 
themselves of the statutory provi¬ 
sions immediately on passage of the 
statute and reliance coaid be had on 
loss of revenue and cost of operation 
during the twelve months penod 
next preceding passage of the stat¬ 
ute.—^Louisville & N. R Co. v. Ham¬ 
mer, Tenn., 236 S W.2d 971. 

Evidence sustained irallroad’s har¬ 
den of proving that with passenger 
traffic between certain points, offered 
■and reasonably to be eacpected, opera¬ 
tion of daily passenger train between 
such points did not and would not 
pay cost of sezwice plus a reasonable 
return on property employed in ren¬ 
dering service, so as to entitle rail¬ 
road to permission to discontinue 
daily service.—Texas & N. O. R. Co. 


V Railroad Commission of Texas, 
Tex Civ.App., 220 S W 2d 273, error 
refused 

Necessity of expenditures 

Railroad management has a duty 
to its stock and bondholders as well 
as a duty to the public, and would 
not be compelled to spend large sums 
of money for such things as adver¬ 
tising, air-conditioned cars, and bet¬ 
ter equipment in general, in proving, 
what it already knew, that daily pas¬ 
senger service between specified 
points in state did not and could not 
be made to pay, m order to be enti¬ 
tled under statute to permission to 
discontinue daily passenger service 
between the specified points on 
ground that it did not and could not 
be made to pay—Texas & N O R 
Co. V. Railroad Commission of Tex¬ 
as, supra. 


lie Service Commission, 103 XT. 
S2d 217, 278 App Dw 725 
Ohio —^\’’illage of JMillersburg v. 
Public Utilities Commission, 27 X 
E 2d 1020, 137 Ohio St. 75. 

I 51 C J p 1017 note 35 
Loss caused by inadequate service 
A railroad which allows its equip¬ 
ment to become so depleted and its 
schedules on its branch lines to be 
so irregular as to make use of its 
facilities uncomfortable and distaste¬ 
ful. which causes public to seek oth¬ 
er modes of travel, is not giving 
service to the public under the rule 
of convenience and necessity, and 
railroad cannot justify an abandon¬ 
ment by using as a factor the loss 
of business caused by reason of such 
inadequate service —Gardner v. 
Commerce Commission, 79 N E 2d 71, 
400 Ill 133 


13. Tex.—^Texas & X. O R Co. v. 
Railroad Commission of Texas, su¬ 
pra 

14- Tenn—^Louisville & N R Co v 
Hammer, 236 SW2d 971 
Where method of accouutliLg used 
by railroad seeking permission to 
discontinue certain passenger trains 
under statute authorizing such dis¬ 
continuance on proof that direct op¬ 
erating costs of trains have exceeded 
the aggregate gross revenues there¬ 
from by more than a specified per¬ 
centage was entirely proper and one 
that was recognized by other major 
railroad companies, and showed a 
deficit far in excess of statutory re¬ 
quirement, commission was required 
to grant railroad’s petition for per¬ 
mission to discontinue the trams.— 
Louisville & N- R. Co. v Hammer, 
supra. 

15. U.S—Great Northern Ry. Co. v. 

Nagle, I> C Mont., 28 P.Supp. 812, 
Ind—^Illinois Cent R, Co v Public 
Service Commission, 75 NE2d 900, 
226 Ind. 643—Chicago, M., St. P. 
& Pac. R Co V Pubhc Service 
Commision, 46 NE2d 230, 221 Ind 
1 . 

Mo—State ex rel. Missouri Pac Ry. 
Co. V Atkinson, 192 SW. 86, 269 
Mo 634, L R A.1918A 46, Ann.Cas' 
1917E 987. 

Neb—^Application of Chicago, 6. & 
Q. R. Co., 41 X.W.ad 166, 152 Xeb. 
367 

X.Y.—New Tork Cent. R. Co- v. Pub- 


Xnorease of rates as remedy 

In proceeding by railroad to dis¬ 
continue daily train service and sub¬ 
stitute tri-weekly service, where 
railroad was losing profits from op¬ 
eration due to increased cost, and 
not to decrease of patronage In serv¬ 
ice, amount of return was not con¬ 
trolling, and remedy of railroad to 
recoup its diminishing returns from 
service on that branch was more di¬ 
rectly in field of an increased rate 
structure rather than reduction of 
service —^Alabama Public Service 
Commission v Atlantic Coast Line R. 
Co, 45 So 2d 449, 263 Ala 559. 

16. Ohio —^Village of Millersburg v. 
Public Utilities Commission, 27 N. 
E 2d 1020, 137 Ohio St 75. 

Beq-oirements of popiUatloii 

In determining whether public con¬ 
venience and necessity required con¬ 
tinuation of daily passenger service 
provided by two intra-state trains, 
consideration was required to be giv¬ 
en to requirements of population of 
cities, villages and territories served, 
as well as to financial loss sustained 
by railroad m operating such trams 
—Chicago & N. W. Ry. Co. v. Michi¬ 
gan Public Service Commission, 45 
X.W 2d 520, 829 Mich. 432. 

17. tr.S.—Southern Ry Co. v. South 
Carolina Public Service Commis¬ 
sion, DCSC, 31 P.Supp. 707— 
Great Northern Ry. Co. v. Nagle, 
l>C.Mont., 28 P.Supp. 812, 

Anz.—Corporation Commission T- 
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needed by the public may be unreasonable notwith¬ 
standing loss resulting from the operation of such 
servuce.^® The earnings of the entire system of 
the railroad may be considered by the commission 
as a factor in weighing the question of public 
necessity and convenience,^9 and, where the op¬ 
eration of the entire system of the railroad yields 
a net profit, the loss resulting from the maintenance 
of a certain service must be of sufficient importance 
to outweigh the inconvenience which the public 
will suffer a® a result of its discontinuance in order 
to justify the discontinuance of that service.20 
Under some statutes, the commission may relax a 
requirement that the railroad furnish certain tram 
service, where it is not necessary in the rendition 
of adequate service to the public, whether or not 
such train service is being furnished at a loss.^l 
Where the duty of a railroad to maintain daily 
railroad service is not imperative under statute, 
but is relative, the railroad, in order to obtain a 
reduction in service is not required to show that 
the rate of return on the system requires a reduc¬ 
tion of service or that it would impede interstate 
commerce, but that the reduced plan would supply 
public necessitieis.22 

A railroad’s income from sources other than its 


own railroad operations should not be taken into 
account in considering the confiscatory effect of 
an order of the commission requiring the continued 
operation of certain trains.23 A particular year 
which is not typical in railroad operation should 
not be used as a standard by which to gauge the 
amount of traffic necessary to retain service.^^ 
The cost of operation should not be figured merely 
on the basis of immediate cash outlay.^S Jn de¬ 
termining expenses relative to a branch line, an 
apportionment of expenses between the branch and 
main lines is proper,26 and claims for damages may 
be included in the apportionment 

§ 419. - Duty of Railroad in General 

A railroad company must provide such train service 
and accommodations as will meet the necessities of the 
general public, and not serve merely private interests; 
but the extent of the duty to furnish tram service varies 
as the exigencies of the traffic and its remunerative 
character demand and justify, and ordinarily rests in the 
sound discretion of the railroad. 

A railroad company authorized to condemn land 
and act as a common carrier must provide such 
train service and accommodations as will meet 
the necessities of the general public,^ * and not serve 


Southern Pac. Go., 99 P 2d 702, 55 
Ariz 173. 

Pla —State v. Geor^a Southern & 
P Ry. Go, 190 So 527. 139 Pla. 
115, 123 A.L R. 914. 

Idaho—^In re Application of Union 
Pac R Co to Abandon Certain 
Train Service Between Cache Junc¬ 
tion, Utah, and Preston, Idaho, and 
Between Ogden, Utah, and Malad, 
Idaho, 134 P.2d 1073, 64 Idaho 597. 
Ind—Chicago, M, St P & Pac R 
Co. V. Public Service Commission, 
46 NE2d 230, 221 Ind 1, 

Ohio —^New York Cent. R. Co. v 
Public Utilities Commission of 
Ohio, 195 NE 566, 129 Ohio St 
381. 

51 C J p 1017 note 36. 

Bvldenoe 

(1) Evidence sustained finding by 
commission that present and future 
public convemence and necessity in¬ 
dicated that inconvenience and in¬ 
jury occasioned by granting of ap¬ 
plication for discontinuance of cer¬ 
tain service would off-set any bur¬ 
den existing m present operations 
imposed on railroad.—Alabama Pub¬ 
lic Service Commlss^)n v. Atlantic 
Coast Line R. Co., 45 So.2d 449, 258 
Ala. 559. 

(2) Evidence sustained order de¬ 
nying railroad's petition, on ground 
that miners had adeguate means of 
transportation to mine without 
xmners* train, for authority to dis¬ 
continue miners* train serving a 

74 C J.S.—63 


specified route—Chicago, M., St P. & 
Pac. R Co. V Public Service Com¬ 
mission, 46 NE2d 230, 221 Ind 1 
PostponemeiLt of disoontin.iiaxice of 
service 

Commumties served by unprofita^ 
ble passenger trains held entitled to 
about eleven months to make line 
self-sustaining before railroad could 
again petition for discontinuing serv¬ 
ice—^New York Cent, R Co v Pub¬ 
lic Utilities Commission, 179 K.E 
739. 124 Ohio St. 649. 

18. Ohio—Village of MiHersburg v. 
Public Utilities Commission, 27 N. 
E 2d 1020, 137 Ohio St. 76 

19- Ill—Gardner v. Commerce Com¬ 
mission, 79 NrE2d 71, 400 Ill. 123. 
Va —^Fleming v. Commonwealth ex 
rel. Clinchfield R Co, 61 S E 2d 1, 
191 Va 288. 

20. Ala —Alabama Public Service 
Commission v. Atlantic Coast Line 
R. Co, 45 So.2d 449, 253 Ala. 559. 

2L Tex.—^Railroad Commission of 
Texas V. Texas & N. O. R. Co., Civ. 
App., 197 S.W 2d 176, reversed on 
other grounds 200 S.W.2d 626, 145 
Tex 641. 

22. Ala.—^Alabama Public Service 
Commission v. Atlantic Coast Line 
B Co, 45 So 2d 449, 253 Ala. 559. 

23. U.S—^Atlantic Coast Line R Co. 
V. Public Service Commission of 
S C., D.C S C., 77 P Supp. 676. 
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24. Ohio—New York Cent R Co. v. 
Public Utilities Commission, 179 
NE 739, 124 Ohio St 549 

25. U S —^Mississippi River Com¬ 
mission V Mobile, etc, R. Co, 
Miss, 37 set 602, 244 U.S 388, 61 
L.Ed 1216 

61 C J. p 1017 note 37 

26. La —^Yazoo, etc , R Co v. State 
R Commission, 58 So 862, 130 La, 
1012. 

61 aJ. p 1017 note 38. 

27. La— Yazoo, etc, R, Co. v. State 
H. Commission, supra. 

61 C J. p 1017 note 39. 

28. U.S.'—Southern Ry. Co. v. South 
Carolina Public Service Commis¬ 
sion, uese, 31 PSupp 707- 

Neb—^Application of Chicago, B, & 
Q. R Co, 41 N.W 2d 166, 162 Neb 
367 

N.J—O'Connor v Board of Public 
UtiUty Com'rs, 29 A 2d 390, 129 N 
JLaw 263 

61 C.J. p 1017 note 47. 

Imperative dULty 

The duty to furnish reasonably 
adequate tram service to local com¬ 
munities served by railroad is essen¬ 
tially among the imperative duties 
that are by law imposed on railroads 
in consideration of privileges con¬ 
ferred on them by state for benefit 
of public —State Y Georgia Southern 
& P Ry Co, 190 So. 627, 189 Jla. 
115, 123 AL.R. 914. 
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merely private interests.®^ Fulfillment of its duty, 
of course, requires the furnishing of suitable cars 
and locomotives.30 Apart from contract,a rail¬ 
road IS under no duty to supply train service for 
individual interests,^ 2 although it may do so with¬ 
in limitations not adversely affecting its public du- 
ties.38 

The extent of a railroad’s duty to furnish train 
service varies as the exigencies of the traffic and 
Its remunerative character demand and justify,®^ 
and ordinarily rests in the sound discretion of the 
railroad.35 A railroad may, if it so chooses, and 
no statutory or constitutional inhibitions exist, ex¬ 
ercise only those provisions of its charter permit¬ 
ting carriage of passengers.^® It has been held, 
however, that where a railroad corporation is au¬ 
thorized by its charter and the underlying statute 
to carry both passengers and property, it is under 
a duty to carry freight as well as passengers where 
public convenience so requires,®*^ and that the fact 
that it was granted a certificate of convenience 
and necessity on testimony concerning merely the 
carriage of passengers does not affect such duty.38 


If the duty to run trains between designated points 
exists, the road will not be excused from perform¬ 
ance of its duty by the fact that there are other 
and inadequate transport facilities bet’ween the 
same points. 

Train service, once established, should not be 
discontinued unless and until some good and suffi¬ 
cient reason is shown therefor,^® and a railroad 
may not at will abandon lines or trains or even 
particular types of service that railroads custom¬ 
arily perform.'*! The fact that a train served only 
employees of an industry working at a particular 
place did not preclude the service from being a 
“public service” so as to authorize the railroad to 
discontinue the train on the ground that the train 
did not serve the general public, where the tram 
had been operated for a long period of years un¬ 
der a public franchise.^2 Qn the other hand, a 
railroad is not required to continue offering sen^- 
ice to the public which the public would not use, 
where the offer is a financial burden and demand¬ 
ing its continuance is unreasonable,^® and, under 


29. Ohio—State v Hazelton, etc, 
H Co, 40 Ohio St. 504. 

SI C J p 1018 note 48 

30w Tex —Gulf, etc, R Co. v. State, 
120 SW. 1028. 66 Tex Civ«A.pp. 363 
61 C J. P 1018 note 49. 

31. V S —Atchison, etc., R. Co. v. 

Tieat, Ill., 196 F. 348, 116 C.C.A. 
168, 40 Li.R.A S, 848, certiorari 
denied 32 S.Ct. 836, 226 US. 702, 56 
LEd. 1264. 

51 C J. p 1018 note 50. 

32. US —Atchison, etc., R. Co. v. 

Tiedt, supra. 

61 C J. p 1018 note 61. 

33. U.S.—^Atchison, etc., R Co. v, 

Tiedt, supra. 

51 aJ. P 1018 note 52. 

34. U S.—Alabama Public Service 

Commission v. Southern Ry Co, 
Ala., 71 set 762, 341 US. 341, 95 
Ii.Bd, - 

Mich-—Chica^ & N- W. Ry. Co. v. 
Michigan Public Service Commis¬ 
sion, 46 N.W.2d 520, 329 Mich. 432 
N.H—Thompson v. Boston & M. R. 

R., 166 A. 249, 86 NJS. 204. 

51 C J. p 1018 note 64. 

Extent of <<ab8olixte dnty^ 

With respect to right of railway 
company to discontinue operation of 
two trains, the operation of which 
was allegedly in excess of company's 
absolute duty and resulted in annual 
loss to company, the ‘'absolute duty'* 
of company reauired only that rea¬ 
sonably adequate mail €tnd express 
facilities along the line of road in 
question be furnished.—^Missouri- 
ICansas-Texas R. Co. v. State, 119 
P.2d 836, 189 Okh 685. 


A proviso or obligation, imposed 
on railroad by franchise and legisla¬ 
tive act that railroad should main¬ 
tain a railroad of the first class 
along route equipped with ample ac¬ 
commodations for all passenger trav¬ 
el and freight transportation, is rel¬ 
ative and subject to the criterion of 
whether public convenience and ne¬ 
cessity demands continued operation 
of passenger trains which railroad 
sought to discontinue on such route. 
—^Lynchburg Traffic Bureau v. Com¬ 
monwealth, 54 SE.2d 66, 189 Va 612. 

35. Tenn.—^Nashville, etc, R. Co v. 
Hannah, 27 SW‘.2d 1689, 160 Tenn 
686 , 70 A L, R. 837. 

51 C.J. p 1018 notes 55, 56 

36. HI.—^Metropolitan West Side 
Electric R. Co. v. Chicago, 104 HE. 
165, 261 IlL 624 

51 C J. p 1619 note 58. 

37. N.T—People ex reL Hew York 
Cent. R Co. v. Public Service Com¬ 
mission, Second Dist, 183 H.T.S. 
930, 193 App.Div. 322. 

38. H.T,—^People ex rel Hew York 
Cent. R. Co V, Public Service Com¬ 
mission, Second Dist., supra. 

39. Ky—Southern R. Co. v. Hatch¬ 
ett, 192 S.W. 694, 174 Ky. 463, I^R. 
A1917D 1105. 

51 C J. p 1018 note 53. 

40. Ohio —^Hew York Cent R. Co. y. 
Public Utilities Commission of 
Ohio, 195 H.E. 566, 129 Ohio St. 
381. 

Matters affecting validity of deter¬ 
mination by commission of rail¬ 
road’s right to discontinue service 
see supra 5 418 h (3). 
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ConsideratioiL of public 
In determining the necessity for 
continued operation of motor passen¬ 
ger trains on branch line of railroad, 
consideration should be given to the 
public rather than to individuals.— 
Application of Chicago, B & Q. R 
Co., 295 H.W. 389, 138 Heb 767. 

Only sexvioe on particTiIar line 

When particular railroad service 
sought to be discontinued is only 
service along particular line serving 
number of commumties, discontinu¬ 
ance should not be authorized unless 
reasonable, in view of public welfare 
and cost of operating service.—^Hew 
York Cent. R Co v Public Utilities 
Commission of Ohio, 195 HE 566, 
129 Ohio St. 381. 

41. Heb —^Application of Chicago, B. 
& Q. R. Co, 41 H.W 2d 166, 162 
Heb 367. 

necessity of obtaining approval of 
commission see supra S 418 a (2) 
(b) 

A railroad company, under dharter, 
cannot abandon its service in part 
and contmue to exercise its charter 
rights in other respects, but it is 
bound to serve public adequately as 
long as it contmues to function as a 
corporation under its charter, but it 
lias not violated its charter if it fur¬ 
nishes adequate and reasonable serv¬ 
ice.—^Darby v. Southern Ry. Co., 16 
SE.2d 465, 194 SC 421. 

42. Ind.—Chicago, MX, St. P. A Pac. 
R* Co. V. Public Service Commis¬ 
sion, 46 H.E.2d 230, 221 Ind. 1. 

43. U.S.—Louisville & H. R. Co, v. 
Alabama Public Service Commis- 
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some statutes, a railroad has the right to discon¬ 
tinue train service between certain points when the 
traffic does not pay the cost of service plus a rea¬ 
sonable return, without consideration of public 
convenience or necessity in considering the 
question whether a railroad is obliged to continue 
the furnishing of certain train service, the entire 
revenues of the system are to be taken into ac¬ 
count, and not merely the direct return of the 
service sought to be discontinued,^^ but the fact 
that the entire system operates at a profit is not 
conclusive of the railroad^s duty to furnish serv- 
ice,4® and particular tram service operated at a 
loss may properly be discontinued where adequate 
transportation is otherwise furnished although the 
entire system operates at a profit 
Governmental regulations as to train service must 
be obeyed Under a statute empowering a board 
or commission to authorize a railroad, under speci¬ 


fied conditions, entirely to discontinue particular 
mtra-state passenger service, there is no implied 
necessity for a railroad to secure permission of the 
board or commission before merely changing its 
train schedule.-*® A railroad’s statutory duty to 
maintain appropriate train service to meet public 
needs must be performed, even though its cost 
exceeds the receipts from rendering the particular 
service, when the burden of such service does not 
unduly impair the total revenue receipts of the 
railroad from all sources on its entire system.50 

§ 420. - - Number of Trains, Cars, and En¬ 

gines 

Subject to proper regulation, the number of cars and 
engines or trains to be used rests primarily in the dis¬ 
cretion of the operating railroad. A road may be ob4i- 
gated under statutory or charter provisions to run trains 
on Sunday. 

Subject to proper regulation, discussed supra §§ 


Sion, D C Ala, 93 F Supp 644, re¬ 
versed on other ^rrounds Alabama 
Public Service Commission v. Lou¬ 
isville & N. R. Co, 71 set. 1014, 

341 US. 943, 96 LEd -. 

Neb—Application of Chicago, B & 
Q R Co., 41 N.W 2d 166, 162 Neb 
367. 

NH—Thompson v- Boston & M. R. 

R, 166 A. 249, 86 N.H. 204. 
UTimeoessary and useless expendl. 
tores 

If passenger service furmshed by 
railroad Is m all respects adequate, 
efficient. Just and reasonable as re- 
amred by statute, it is neither Just 
nor reasonable to impose an unrea¬ 
sonable and unjust economic loss on 
the railroad, and, indirectly, on the 
public, to require unnecessary and 
useless expenditures—^In re Appli¬ 
cation of Union Pac. R. Co. to Aban¬ 
don Certain Train Service Between 
Cache Junction, Utah, and Preston, 
Idaho, and Between Ogden, Utah, and 
Malad, Idaho, 134 P.2d 1073, 64 Ida¬ 
ho 697. 

What receipts considered 
In deternaining whether primary 
duty of rajlroad to render mimmiun 
statutory train service would be so 
burdensome, if continued, as to war¬ 
rant proposed reduction in local 
service, receipts from interstate 
freight, passenger and other service 
over railroad's line and from through 
interstate passenger tram service 
operating over railroad's line could 
be considered.—State v. Oeorgia 
Southern & F. Ry. Co^ 190 So. 627, 
189 Fla. 116, 123 AJjJL 914. 

44. T^ —^Texas & N. O., R. Co. v. 
Railroad Commission of Texas, 
CivA.p»p., 220 S.W.2d 273, error re¬ 
fused. 

Statute l^eld valid 

The’Constitution in declaring rail- 


I roads to be public highways and 
railroad compames to be common 
earners does not preclude enactment 
of a statute contrary to common- 
law rule, which required railroad to 
furnish adequate service, under 
which statute railroad could discon¬ 
tinue daily passenger service be¬ 
tween intra-state points when traffic 
did not and would not pay cost of 
service plus reasonable return, with¬ 
out consideration of public conve¬ 
nience or necessity—^Texas & N. O 
R. Co. y. Railroad Commission of 
Texas, supra. 

45. Idaho.—^In re Application of Un¬ 
ion Pac R. Co. to Abandon Cer¬ 
tain Tram Service Between Cache 
Junction, Utah, and Preston, Ida¬ 
ho, and Between Ogden, Utah, and 
Malad, Idaho, 134 P.2d 1073, 64 
Idaho 697. 

46. Idaho —In re Application of Un¬ 
ion Pac. R. Co. to Abandon Cer¬ 
tain Tram Service Between Cache 
Junction, Utah, and Preston, Ida¬ 
ho, and Between Ogden, Utah, and 
Malad, Idaho, supra. 

47. Neb.—Apphcation of Chicago, 
B. & Q. R. Co., 296 N.W. 389. 138 
Neb. 767. 

XKexa inconvenienoa to pnhlio 

In determimng the financial loss 
of railway company as warranting 
discontinuance of operation of cer¬ 
tain trains, where decreased facili¬ 
ties would afford same essential 
service as presently performed with 
mere inconvenience resulting to the 
public, the Inquiry should be limited 
to the revenue and expense arising 
from the particular service sought 
to be discontinued and company 
should not be required to show finan¬ 
cial loss after considering all reve¬ 
nues from entire system-—^Missouri-: 

995 


Kansas-Texas R. Co. v. State, 119 P 
2d 836, 189 Okl 686 

48- US—Southern Ry Co. v. South 
Carolina Public Service Commis¬ 
sion. B.C S C.. 31 F Supp. 707. 

51 C.J p 1019 note 60. 

Carriage of both freight and passem- 
gers 

N.J —O'Connor v. Board of Public 
Utility Com'rs, 29 A 2d 390, 129 N 
J.Law 263. 

Contractoal obligation 
Where, m accepting and operating 
line of railroad in state, railway ob¬ 
ligated itself not to be relieved from 
any of duties or burdens placed on 
it by laws of state, the obligation 
was contractual in nature and ex¬ 
tended to the statutory duty relative 
to tram service—State v. Georgia 
Southern & F. Ry. Co., 190 So. 627, 
139 Fla. 116, 123 A.L.B. 914. 

Service rendered at loss 
The service of one mixed passen¬ 
ger and fireight tram each way every 
day except Sundays is imperative 
statutory duty which should be ren¬ 
dered by railroad in interest of pub¬ 
lic necessity for adequate local serv¬ 
ice, even though particular service is 
rendered at relatively small ffnancial 
loss when railroad's entire system 
has substantial net earmngs over all 
operating expenses, and loss m ren¬ 
dering particular local service Is not 
so out of proportion to reasonable 
public necessities as to operate as an 
unlawful deprivation of property 
rights of railrocid.—State v. Georgia 
Southern & F. Ry Co., supra. 

49. Tenn.—Nashville, O. & St. L 
Ry, Co. V. Hannah, 27 S.W 2d 1089, 
160 Tenn. 686, 70 A.LR. 837. 

51 C.J. p 1019 note 62. 

50. Fla.—State v. Georgia Southern 
& F. Ry, Co, 190 So. 527, 189 Fla 
115, 123 A.L B. 914. 
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417, 418, the number of cars and engines^i or 
trains^S to be used rests primarily in the discre¬ 
tion of the operating railroad. Wliether the num¬ 
ber of cars, engines, and trains is sufficient or in¬ 
sufficient will depend on the relative public neces¬ 
sity and expense of operation 53 where a rail¬ 
road seeks to reduce the number of daily trams 
operated on its line, each case must be determined 
by a fair consideration of all the pertinent facts 
affecting the rights of the public, the duty of the 
carrier, the burden to it, and the reasonable needs 
of the public 5-4 The number of trains required 
to be operated by a railroad may, however, be fixed 
by its charter,5 5 and, where the charter requires the 
railroad to run “at least” one daily train in each 
direction, the fact that such requirement is not 
adapted to existing conditions does not authorize 
disuse of the formula since its i^nsdom is not a le¬ 
gal issue.5® 

Particular statutory provisions. Under a statute 
requiring operation of one tram a day each way 
over all Imes exceeding five miles in length, the 
distance between scheduled stopping places is the 
rule of measurement to be applied.®^ It has been 
held that operation of a through train not stop¬ 
ping at w^ay stations is insufficient compliance with 
such a statute.®® Under a state statute prohibiting 
a railroad from abandoning any portion of its 
service to the public unless and until it shall first 
have obtained from a state board or commission a 
permit allowing such abandonment, a railroad 
should apply to the state board or commission for 
such permit before discontinuing interstate trains 


rendering intra-state service 

Sunday trains. A road may be obligated under 
statutory®^ or charter®^ provisions to run trains 
on Sunday. Under a statute requiring everj- rail¬ 
road to run at least one passenger train each way 
over all lines “every day.” the phrase “every day” 
mcludcs Sundays as well as week days Under 
a statute requiring railroads to operate regular 
passenger trains on Sunday, it has been held 
that a road is not under a duty to do so where, 
without its fault, the roadbed is unsafe for use 
by regular passenger trains.®® 

§ 421. - Stopping at Stations or Other 

Places 

A railroad company Is bound on common-Iaw prin¬ 
ciples to stop a sufficient number of its trains at sta¬ 
tions to meet the demands of public convenience and 
business necessity, and, under statutory provisions des¬ 
ignating places at which trams shall stop, the duty of 
the road to stop trains at places so designated is man¬ 
datory; but within such limitations imposed by law, a 
railroad may, in its discretion, control by reasonable 
regulations the stations or other places at which par¬ 
ticular trains shall stop. 

A railroad company is bound on common-law 
principles to stop a sufficient number of its trains 
at stations to meet the demands of public conven¬ 
ience and business necessity,®^ and, under statu¬ 
tory provisions designating places at which trains 
shall stop, the duty of the road to stop trains at 
places so designated is mandatory.®® Within the 
limitations so imposed by law, a railroad may, in 
its discretion, control by reasonable regulations 


51. Pla —state v. Atlantic Coast 
Line R. Co, 44 So 213. 63 Pla 660, 
13 L R.A..N.S , 320. 12 Ann Cas. 350. 

61 C J. p 1019 note 66. 

52. Tenn—^Nashville, etc, R. Co. v. 
Hannah. 27 S.W.2d 1089, 160 Tenn. 
586. 

53. —^Misscruri-Kansas-Tezas R. 
Co. V. States 119 F 2d 835. 189 Okl. 
685. 

51 C.J. p 1019 note 67. 

■‘AhsoltLte dttty^ not involved 
Whether railway company should 
be permitted to discontlnae opera¬ 
tion of two day trains between cer¬ 
tain points while continuing^ operas 
tion of two night trains, so as to 
give same character of service as 
discontinued trams, did not involve 
the "absolute duty" of railway com¬ 
pany. and. hence, only rajsed ques¬ 
tion whether^ decreased facilities 
would be adequate and reasonable 
under the circumstances., such facil¬ 
ities being required only to be rea¬ 
sonably commensurate with patron¬ 
age and receipts from the public to 


whom service was rendered —^Mis- 
souri-Kansas-Texas R Co. v. State, 
supra. 

64. Fla—State v Georgia Southern 
& F. Ry. Co, 190 So 627, 139 Fla 
115, 123 A L R 914. 

55. NH—State v Wilton R Co., 
192 A. 623, 89 NH 59, 111 A.D.R. 
52 

Frovisloa. act repealed 

The charter provision requiring 
railroad to run “at least’^ one dsuly 
train each way was not repealed by 
act creating public service commis¬ 
sion.—State V. Wilton R Co., supra 

56- NT-RC.—State v. Wilton R. Co, su¬ 
pra. 

67. Ky—Southern R. Co v. Hatch¬ 
ett, 192 S W 694, 174 Ky. 463, L.R. 
A1917D 1106. 

51 C.J- p 1019 note 69. 

53. Ky.—Commonwealth v. Louis¬ 
ville, etc., R. Co., 86 S-W. 712. 120 
Ky, 91, 27 Ky L 497--^ontra Com¬ 
monwealth V, Louisville, etc., R. 
Co., 66 S.W. T63, 23 KyL. 1986. 

9^ 


59. U S —St. Louis-San Francisco 
R. Co V. Alabama Public Service 
Commission, Ala, 49 S Ct. 383, 279 
U.S. 560, 73 L.Ed 848. 

60. Mo—State v. Chicago, etc, R 
Co. 143 SW. 786, 239 Mo. 196. 

61. Okl.—^Atchison, etc, R. Co. v. 
Miller, 114 P. 1104, 28 Okl. 109. 

61 C J p 1020 note 76. 

62. Mo—State v. Chicago, etc, R. 
Co, 143 S.W. 785, 239 Mo. 196. 

63. Ky.—^Louisville, etc., R Co. v. 
Commonwealth, 194 SW. 316, 176 
Ky. 372, 377 

61 C J. p 1020 note 80. 

64b TJ.S-i-Delaware, etc, R. Co. v. 
Van Santwood, O.CJT T., 216 F. 
252. 

Ill,—^People V. Louisville, etc, R. 
Co, 10 NJB. 667, 120 Ill. 48. 

65. HI —^Illinois Cent R. Co. v. Peo¬ 
ple, 33 NH. 173. 148 lU. 434. 

61 C.J. p 1021 note 92. 
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the stations®® or other places®*^ at which particu¬ 
lar trams shall stop. It must, however, stop trains 
at stations scheduled for their stoppage,®® or on 
flag at nonscheduled stations reasonably requiring 
such service ®® The time of stoppage should be of 
reasonable duratio-n,*^® or, where the matter is regu¬ 
lated by statute, for the time therein specified 

Particular statutory provisions. A statute pro¬ 
viding that every railroad shall furnish suflScient 
accommodations for the transportation of all per¬ 
sons and property offered at any established sta¬ 
tion, siding, or stopping place, and shall take and 
transport and discharge passengers at, from, and 
to such places, requires railroads to stop cars at es¬ 
tablished places,'^® but does not require the road 
to stop cars at any particular and nonestablished 
place Statutory provisions relative to the num¬ 
ber of passenger trains a day to be stopped at 
stations of a specified character have been con¬ 
strued as not including mixed trains.^^ 

Repealed statutes. Where a statute requiring 
trains to stop at designated stations has been fol¬ 
lowed by a later enactment leaving the matter of 
train stops to the discretion of a board or com¬ 
mission, there is no duty to obey the tram stop 
provisions of the first statute,75 since the later 
has impliedly repealed the earlien^® 

§ 422. -Accommodations on Trains 

A railroad must provide its trains with such accom¬ 


modations and facilities as are reasonably necessary un¬ 
der prevailing conditions. 

Both under its common-law duty and under 
some governmental regulations, a railroad must 
provide its trams with such accommodations and 
facilities as are reasonably necessary under pre¬ 
vailing conditions,7 7 such as drinking water, 7® 
food,7® seats, as discussed m Carriers § 645, heat®® 
safe heating arrangements,®i light,®2 and toilets.®® 
A railroad making suitable provisions for day 
coach passengers on other trams may run all- 
Pullman trains from which passengers lacking such 
accommodations are excluded.®^ 

§ 423. - Separate Accommodations for 

Races 

Compliance must be had with statutes requiring a 
railroad to furnish separate accommodations for the 
white and colored races on passenger trains, and the 
duty exists to provide the separate accommodations ir¬ 
respective of whether or not persons of both races are 
in fact present on a train, and despite difficulties of 
compliance arising from press of business. 

A railroad company must comply with statutes 
requiring it to furnish separate accommodations 
for the white and colored races on passenger 
trains.®® Such statutes are ordinarily construed 
as imposing the duty to provide the separate ac¬ 
commodations irrespective of whether or not per¬ 
sons of both races are in fact present on a train,®® 
and despite difficulties of compliance arising from 


68 . Okl—ChicasTO, etc, R. Co. v. 
Sheets, 154 P 650, 54 Okl 586. 

51 ax p 1020 note 83 

lh.te3rstate passen^rer trains may 
not be reauired to sez*vico local sta¬ 
tions when it IS shown that passen¬ 
ger facilities furmshed by the car¬ 
rier are adequate and reasonable — 
Atlantic Coast Line R Co v King, 
Fla, 49 So.2d 89 

67- Or.—Schanen-Blair Co v South¬ 
ern Pac. Co, 136 P. 886, 68 Or 106 
51 C.X p 1020 note 84 
88 . Ark—Chicago, etc, R Co. v 
Claunts, 188 S.W 332, 99 Ark. 248 
Ill—Ohio, etc, R Co. v People, 29 
IlLApp. 661. 

51 C X p 1020 note 85 

69. Okl—iStepp V. Wichita Falls, 
etc., R Co. 116 P 1012, 29 Okl. 71. 

51 ax p 1020 note 86. 

70. Ark—Chicago, etc, R Co. v. 
Claunts, 188 S W 332, 99 Ark. 248. 

51 C.X p 1020 note 87. 

71. Tex—Davidson v. State, 4 Tex. 
App. 646, 30 AmR. 166. 

51 C.X p 1020 note 89 

72. Utah.—State y. Ogden Rapid 
Transit Co., 112 P. 120, 88 Utah 
242. 


73- Utah.—State v. Ogden Rapid 
Transit Co, supra 

51 C X p 1021 note 97. 

74- Wis—Chicago, etc, R Co. v. 
State R Commission, 140 ITW 296, 
162 Was 664, 662, reversed on oth¬ 
er grounds 35 SCt. 660, 237 US 
220, 59 LBd. 926 

51 C X p 1021 note 3. 

75- Kan—State v. Atchison, etc, R 
Co, 230 P. 333, 117 Kan. 86. 

78. Kan—State v. Atchison, etc, R. 
Co., supra, 

77, Ky —^Louisville, etc., R. Co. v 
Commonwealth, 170 SW. 162, 160 
Ky 769 

51 C.X p 1021 notes 8, 11-17 
78u N J —^Bne R Co v Public Util¬ 
ity Comrs, 89 A lOOL 86 N J Law 
420 

61 C X p 1021 note 11. 

79- Okl —^Harvey v. State Corp 
Commission, 229 P. 428, 102 Okl. 
266, 86 ALR 1445 
61 ax p 1021 notes 8, 11-17. 

Duty of carrier to afCord opportunity 
, to procure food see Carriers S 645. 

80. Ky.—^Louisville, etc., R, Co. v. 
Commonwealtli, 170 S.W. 162, 160 
Ky. 769 


i81. NY—People v. Clark, 14 NTS 
642, 8 NTCr. 169, 179 
Ohio —Cause v Lake Shore, etc, R. 
Co, 4 Ohio Dec, Reprint, 369, 2 
ClevLRep. 44. 

82. Ky—^Louisville, etc, R Co v 
Commonwealth, 170 S.W. 162, 160 
Ky 769. 

83. Ky —^Louisville, etc, R Co. v. 
Commonwealth, supra. 

51 C J p 1021 note 17. 

84. Mont —^Doherty v. Northern 

Pac, R Co., 115 P 401, 43 Mont. 
294, 36 LRA.NS, 1139. 

61 C J p 1022 note 18. 

85. Miss—Ammons v. Murphree, 2 
6o.2d 555, 191 Miss. 238, sugges¬ 
tion of error overruled 2 So.2d 830, 
191 Miss 238. 

IOC J P 804 note 69 Eb], 

Validity of statute see supra $ 417. 
Idke effect 

Separate coach laW appli^ with 
like effect to both white and colored 
passengers using railroads for trav¬ 
el—^Brumfield v. Consolidated Coach 
Corporation, 40 S.W 2d 366, 240 Ky. 
1 . 
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88 . B:y.—^Louisville, etc., R. Co, y. 
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press of business.®*^ Such statutes are for the pro¬ 
tection of those who are to receive the accommo¬ 
dations, 8 8 and when an employee of the railroad 
IS himself receiving the accommodations, he is 
as much within the statute and its purposes as if 
he were during that time a passenger.89 In other 
words, the statute applies without regard to wheth¬ 
er those receiving the accommodations while rid¬ 
ing on the tram are passengers or employees of 
different races 80 The term ‘‘accommodations*' in 
the statute is used in the same sense as is under¬ 
stood by its analogous use in connection with ac¬ 
commodations at hotels or mns 

Character of railroad and train. Under a statute 
requiring every railroad operating passenger cars 
or coaches over a track or line within the state 
to provide separate and equal coach accommoda¬ 
tions for white and colored persons, an interstate 
tram doing any intra-state business is within the 
requirement.®2 Under a separate coach statute 
providing that the separation requirement shall not 
apply to transportation of passengers carried in 
a caboose car attached to a freight train, a mixed 
freight and passenger train is without the excep¬ 
tion and subject to the separation requirements.®® 
Where, however, passengers are in fact carried 
in a caboose car attached to a freight train, there 
is no duty to separate the races,even though mo 
other train is provided for passenger carriage.®^ 

Character of accommodations. Under some stat¬ 
utes requiring separate accommodations for the 
white and colored races, the character of the ac¬ 
commodations must be equal,®® but it has been 
held that identical accommodations need not be 
provided in order to secure equality.®^ 


Pnllmaiis Under a statute requiring eveiy- rail¬ 
road operating railroad cars or coaches on a line 
within the state to provide separate and equal ac¬ 
commodations for white and colored people, it has 
been held that a railroad fulfills its duty by furnish¬ 
ing separate day coaches and is not liable for pen¬ 
alty because a sleeper owmed and operated by the 
Pullman Company and attached to its train lacks 
separate compartments for the different races ®8 

Posting sign. Under a separate coach statute 
requiring railroads to furnish separate coaches 
for white and colored passengers and to post in a 
conspicuous place a sign indicating the race for 
which designated, the railroad does not fulfill its 
duty by merely furnishing separate coaches with¬ 
out posting a sign in a conspicuous place.®® 

§ 424. Operating Equipment 

The state, or a duly authorized board or commission, 
may regulate the operating equipment of a railroad; 
but such regulations should be certain and definite. 

Under its power to regulate the operation of rail¬ 
roads, a state or a board or commission, under 
authority delegated to it, may regulate the operat¬ 
ing equipment of railroad rolling stock and a 
railroad’s violation of an order of a commission 
prescribing such equipment may constitute negli¬ 
gence per se.® Under statutes conferring on a 
board or commission general powers relative to 
regulation of rates, service, and discrimination, 
it cannot regulate operating equipment.® Under 
a statute authorizing a board or commission to re¬ 
quire cab curtains for locomotives, it has implied 
power to prescribe the general specifications of the 
curtains.** 


Commonwealth, 188 S.W 394, 171 
Ky. 366, L.R.A.1917B 644. 

61 OJ. P 1022 note 29. 

87. Tex.—Southern Kansas R. Co. v 
State, 99 S.W. 166, 44 Tex.Clv«A.pp. 
218. 

88 . Miss.—Ammons v. Murphree, 2 
So.2d 555, 191 Miss. 238, susr^es- 
tion of error overruled 2 So 2d 830, 
191 Miss. 238. 

88 . Mls8.---Ammons v. Mntphree, 
supra. 

90. Miss.—Ammons v Muxphree, 2 
So 2d 830, 191 Miss. 238. 

9X. Miss.—Ammons v. Murphree, 2 
So 2d 665, 191 Miss. 238, su£rses- 
tion of error overruled 2 So.2d 830, 
191 Miss. 238. 

92. Ky.—^Louisville, etc., R. Co. v. 
Commonwealth, 188 SW 394, 171 
Ky. 366, L.RA.1917B 644. 

88 - Kyy—Mammoth Cave B. Co. v. 


Commonwealth, 197 SW. 406, 176 
Ky. 747 

51 C J. p 1023 note 35. 

94. Ky---Southem R. Co. v. Com¬ 
monwealth, 110 S.W. 572, 129 Ky 
87, 33 Ky.L. 430. 

10 C.J. p 804 note 59 [d]. 

95- Ky.—Southern R Co. v Com¬ 
monwealth, supra- 

61 C.J. P 1023 note 37. 

96. Miss.—^Illinois Cent. R Co. v. 
Redmond, 81 So. 116, 119 Miss. 766 

Toilet facilities and smoldnCT com¬ 
partments 

Miss.—^Illinois Cent. R. Co, v. Red¬ 
mond, supra. 

97. Ky—Louisville, etc., R Co, v- 
Commonwealth, 170 SW. 162, 160 
Ky 769. 

61 C.J. p 1023 note 40. 

Sabatantial simnarlty la accommo¬ 
dations held swWnfent 

Ky.—Louisville, eto^ R Go. v. Com¬ 
monwealth, supra.. 
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I 98. Ky.—Commonwealth v. Illinois 
Cent K Co, 133 S.W 1168, 141 
Ky. 602, 32 L,KA,N.S, 801. 

61 C J. P 1023 note 42. 

99- Ky.—Chesapeake, etc., R Co. v. 
Commonwealth, 149 SW. 826, 149 
Ky. 386. 

61 aJ. p 1023 note 44. 

1 . U.S—S V Western, etc., R 
Co., D C-Ga,, 297 P. 482, 

61 C.J. p 1023 note 49. 

2 . Ohio.—Pennsylvania R Co. v. 
Moses, 182 17.11 40, 42 Ohio App. 
220 . 

3. Ohio.—State v. New York Cent. 
R Co., 154 N.E. 790, 116 Ohio St. 
477. 

51 C.J. p 1023 note 61. 

4. Wls.—Chicago, etc., R Co. v. 
State R Commission, 205 N.W. 
932, 188 Wls. 232, 
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Certainty and definiteness. Rules, regulations, or 
orders of a board or commission relative to op¬ 
erating equipment must be certain and definite 5 

Push cars. The mere fact that a statute requir¬ 
ing clearance before moving trains or speeders on 
a logging railroad’s right of way is silent as to push 
cars cannot be construed as a complete inhibition 
against the use of push cars on such railroads.® 

§ 425. - Federal Safety Appliance Act 

a. In general 

b. Automatic coupling 

c. Brakes 

d. Repair of defective cars 
a. In General 

The Federal Safety Ap{)liance Act imposes an abso¬ 
lute duty on railroads to equip their cars properly; and 
the act, being remedial, is liberally construed to accom¬ 
plish its intent. 

The federal statutes and amendments known as 
the Safety Appliance Act were designed to protect 
the lives and safety of trainmen and travelers^ 
and impose on railroads subject to the act the duty 
to equip cars properly.® The validity of this act 


has been upheld® notwithstanding it imposes an 
absolute duty of compliance Rules adopted by 
the interstate commerce commission in the exer¬ 
cise of its authority under the act to set standards 
of equipment are an integral part of the act and 
have the force of statute.The act is remedial, 
and its provisions, as well as orders of the in¬ 
terstate commerce commission promulgated there¬ 
under, should be construed liberallyi® and in such 
manner as to give effect to the intention of the 
act.i^ 

The duty of a railroad to observe the require¬ 
ments of the Federal Safety Appliance Act has 
been variously stated to be absolute,^® imperative,^® 
positive,!*^ mandatory,^® unqualified,^® and uncon¬ 
ditional.®® The courts should not countenance the 
interpolation of exceptions not contained in the 
act,®i or be moved by considerations of conven¬ 
ience or practicability to whittle away and eventual¬ 
ly nullify the protection afforded thereby;®® they 
should not by their decisions enable railroads to 
eliminate safety appliances where hazards exist 
to some substantial degree and where the use 
of such appliances would insure increased protec¬ 
tion.®® 


5. us —^Baltimore, etc, R. Co, v 
Indiana H. Commission, C.C Ind, 
196 F. 690. 

6. Or—^Varley v. Consolidated Tim¬ 
ber Co. 139 P.2d 684, 172 Or 167 

Pash oar as *<traln” or ‘‘speeder” 

A “push car" constructed of four 
wheels and a platform and weisrhing 
about one hundred seventy-flve 
pounds, operated by manpower on 
lofiTglngr railroad, did not constitute 
a “tram” or “speeder” within safety 
code authorizing* train or speeder to 
be moved on right of way only after 
obtaining clearance—^Varley v Con¬ 
solidated Timber Co, supra. 

7 . us—U S. V. State of Califor¬ 
nia. 66 set. 421, 297 US. 175, 80 
LBd. 667—lU S. v. New York Cent. 
R Co.. DCNT., 70 F.Supp. 761 

61 C.J. p 1024 note 57. 

Federal Safety Appliance Act as af¬ 
fecting railroad's liability to em¬ 
ployees see Master and Servant § 
228 b (2). 

8. US—U. S. V. Southern Pac. Co, 
DC Cal., 167 F. 699—U S. v Brie 
R. Co., DCNY., 166 F. 362. 

9. US —U. S. V. Western, etc, R 
Co., DCGa., 297 F. 482 

61 C.J. p 1024 note 68. 

10. US,—U. S. V. Western, etc,, R, 
Co., supra. 

51 aj. p 1024 note 69. 

11- Ill —Williams V. New York Cent 
R. Co., 84 N.B.2d 399, 402 HI. 494. 


12 . US—U. S V. State of Califor¬ 
nia, 56 set. 421, 297 US. 175, 80 
LBd 667—^U S v. Northern Pac 
Ry. Co., DCMmn, 72 FSupp 628 

13. U S.—^ S V Chicago, St. P.. M. 
& O. Ry Co, CC.A.Minn, 43 F 2d 
300, 71 ALR 607. 

14. US.—U. S V. Chicago. St. P, M 
& O Ry, Co, supra—^U S v. 
Northern Pac. Ry. Co, D.CMinn, 
72 F Supp 628. 

51 CJ p 1024 note 67. 

Scope of benefits 

The benefits of Federal Safety Ap¬ 
pliance Act extend to all whose du¬ 
ties or exercise of whose rights cause 
them to come In contact with cars 
which the act requires to be proper¬ 
ly equipped, and are not limited 
merely to travelers on railroads and 
railroad employees as manifested by 
title of the act,—Callahan v. New 
York Cent R Co, 8 Ohio Supp 45 

15. US.—^Brady v. Terminal R. R 
Ass'n, Mo, 68 SCt 426, 303 U.S. 
10, 82 L.Ed. 614—Chesapeake & O. 
Ry. Co V, Rich, C C A.Ohio, 81 
F 2d 684, certiorari denied 68 S Ct 
956, 298 US. 684, 80 LBd. 1404— 
U- S, V. Chicago,' St P, M. & O 
Ry. Co., C.C.A.Minn.» 43 F.2d 800, 
71 A.LR. 607—^U. S^ v. South Buf¬ 
falo Ry. Oo.* DON.Y., 71, F.Supp 
461, reversed on other grounds, C. 
C.A., 168 F 2d 948, certiorari denied 
69 S Ct 166, 838 U.S. 870, 98 L Bd 
414—U, S. v New' ^York Cent R 

. Cfo, D.C.N.Y, 70 F.SUPP, 761. 
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Ohio—Callahan v New York Cent 
R Co, 8 Ohio Supp. 46. 

51 CJ. p 1026 notes 69. 70 

16. U.S—^U S V. Baltimore, etc., R. 
Co, DCPa. 170 P 456. 

17. U S —-U S. V. Trinity, etc, R 
Co, Tex., 211 F. 448, 452. 128 C.G 
A 120. 

61 C J. p 1026 note 72. 

18. U.S —U. a V. Elgin, J. & E. Ry. 
Co, CAInd., 182 F.2d 1—U. S v. 
Chicago, St P., M & O Ry. Co., C, 
CA.Minn, 43 P2d 300, 71 A.L.R. 
507. 

Ill.—Anderson v. Chesapeake & O. 
Ry. Co., 186 N.E. 186, 352 HI. 661, 
certiorari demed Chesapeake & O. 
Ry. Co V Anderson, 64 S Ct 93, 
290 US 676, 78 LBd 683. 

W. Va—Crotty v Virginian Ry Co, 
177 SB. 609, 116 WVa 668. 

61 C,J p 1026 note 73. 

19. U S —^Didinger v. Pennsylvania 

R. Co, CC.AOhio. 39 F.2d 798 
61 C J. p 1026 note 74. 

20 . U S —Chesapeake, etc., R. Co 
V. U. S., Va., 226 F. 683, 141 CCA. 
439. 

51 O.J. p 1025 note 75. 

21 . U.S—^U, S. V. Atchison, T. & S. 
F Ry. Co., C.CJLCal,, 166 F2d 
457. 

22 . U.S,—U S V. Atchison, T & S. 
IF. Ry. Co, C.C.A.Cal, supra 

23. U.S—U. S. V. South Buffalo R. 
Co, CC.AN.Y, 168 F2d 948, cer¬ 
tiorari'denied 69 set 165, 336 U. 

S. 870, 93 L Bd 414. 
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Considerations of convenience, utility, or added 
expense caused in the handling' of the railroad^s 
business hy complying with the act cannot change 
the application of the act to situations falling 
within it.24r The earner is not excused from com¬ 
pliance therewith by any showing of care, however 
assiduous ,25 nor can the obligation of the rail¬ 
road under the act be contracted away,2 6 as, for 
example, by the intricacies of an operating con- 
tract^T A custom of the railroads cannot justify 
a violation of the act,28 although such custom, 
where it has the acquiescence of the interstate com¬ 
merce commission, is persuasive of the meaning 
of the act 29 The act is applicable to a railroad op¬ 
erated as a common carrier in interstate commerce 
by a state, notwithstanding the act does not spe¬ 
cifically mention state-owned railroads 8® In de¬ 
termining whether a railroad is subject to the pro¬ 
visions of the act, the method of fixing the charge 
is unimportant where the service involves the trans¬ 
portation of cars and their contents.8l 

Locomotive or tender as Whether or not 

the word “car” includes locomotives in a particu¬ 
lar provision of the act is a matter of congression¬ 
al intent.82 Generally, locomotives and tenders are 
included within the term “cars” m those cases 
where the act or an order of the interstate com¬ 
merce commission is such that, as applied to the 


appliance and the equipment, no sufficient prac¬ 
tical distinction can be made between cars and lo¬ 
comotives,*3 3 m other words, vrhere the same rea¬ 
sons for requiring the installation and maintenance 
of the appliance on an engine or a tender exist 
as for requiring it on a car, and there is no sepa¬ 
rate provision wnth respect to the equipment re¬ 
quired on the locomotive, then the locomotive is 
construed to be a car.34 However, a locomotive 
and a car are not the same for all the purposes 
of the act.35 

Defective cars and engines. Defective car pro¬ 
visions of the Safety Appliance Act apply to empty 
cars,38 to foreign cars,37 ^nd to car movements as 
well as to tram movements.38 Under the statutory 
provision forbidding a railroad to haul, use, or 
permit to be used, a defective car, on its lines, a 
railroad is liable for permitting the hauling of de¬ 
fective cars over its road by an independent con¬ 
tractor,® 9 for hauling a car received from another 
road in a defective condition,or for hauling its 
own defective cars over the lines of another rail- 
roacL^l The provision applies to cars which are 
“used” without being “hauled,”'^® and to cars loaded 
with materials or property belonging to the railroad 
company for which it receives no compensation for 
transportation,^® or being transferred by a termi¬ 
nal company from one road to another.^^ The 


US —U. S. V. Southern Pac Co., 
OCA.Cal, 60 P2d 864, certiorari 
denied Southern Pac Co v TJ S., 
53 set, 291, 287 U.S. 667, 77 L. 
Ed 575—^U. S V Chicago, St. P.. 
M. & O. Ry. Co, CCAMinn., 43 
P,2d 300, 71 A.L.R. 607. 

26. US.—^Brady v. Terminal R. R. 
Ass'n, Mo, 68 S.Ct 426, 303 U.S 
10, 82 UEd 614. 

Mo—^Brady v. Wabash Ry. Co., 49 
S’W’.2d 24, certiorari denied 5$ S 
Ct. 20. 287 US. 619, 77 L Ed 638. 
Ohio.—Callahan v. New York Cent 
R. Co., 8 Ohio Supp 46 

26. U.S.—U. S. V. New York Cent. 
R. Co, O.C.N.Y., 70 P.Supp 761. 

27. U.S.— ^U S. V New York Cent. 
R, Co, D.iCLN Y.. 70 P.Supp. 761 

26. U S.—Pennell v. Philadelphia & 
R. R R Co, Pa., 34 S.Ct 220, 231 
U S $76, 68 LuEd. 430—U. S. v. Chi¬ 
cago, St P.. M. & O. Ry. Co., C C. 
A-Minn., 43 P.2d 300, 71 AJUR 
507. 

29. U.S.—Pennell v. Philadelphia ^ 
R. B. B Co., Pa., 34 S.Ct 220, 231 
US. 676, 58 LEd. 430—U. S. v. 
Chicago, St. P., M, & O Ry. Ck>., 
C.CAMlnn., 43 F.2d 300, 71 A.L.R. 
607. 

60i. U.S.—U. S. V. State of Califor^ 
nia, Cal.. 66 S.Ct 421. 297 UJ3. 176, 
so li.Ed. 667, 


31. US—U. S. V. State of Califor¬ 
nia, supra. 

Plat rate 

The fact that the railroad charges 
a flat rate instead of a charge per 
hundred pounds of freight is unim¬ 
portant—^U. S V. State of Califor¬ 
nia^ supra. 

32. U.S —U S V Chicago, St, P, M 
& O Ry. Co., DCWis, 42 P.2d 248 

Locomotive as “car” within* 
Automatic coupling provisions see 
infra subdivision b of this sec¬ 
tion. 

Power brake provisions see infra 
subdivision c of this section 

33. U.S —U. S. V. Chicago, St P, M 
& O. Ry. Co, CC.A.Mmn. 43 P.2d 
300. 71 AL.R. 507—U S v. Chica¬ 
go, St. P, M & O. Ry. Co, D.C. 
Wis., 42 P.2d 248. 

34. US—U S V. Chicago, St P., M 
& O Ry. Co. CCAMinn, 43 P.2d 
800, 71 AL.R 607. 

35. U.S.—U. S. V. Chicago. St P. 
M. & O Ry. Co., supra—^Lehigh 
Talley R. Co v. Belts, CCA.N.Y.. 
10 IP 2d 74, certiorari denied 46 S. 
Ct 206, 270 U.S. 641, 70 LEd. 776 

36. U.S.—U- S. V. Wheeling, etc., B. 
Co, D.C.Ohlo, 167 P. 198, 201. 

51 C.J. p 1027 note 91. 

Empty cars as within automatic 
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coupler provision see infra subdi¬ 
vision b of this section 
37- U S —'U S V. Chicago, etc., R. 

Co, DC Iowa, 149 P. 486 
51 C J. p 1027 note 92. 

38. U.S—U S V Erie R Co, NJ, 
35 S.Ct 621, 237 U.S. 402. 69 I*Ed. 
1019. 

51 C J. p 1027 note 93 
Power-brake provision as applicable 
only to train movements see infra 
subdivision c of this section. 

39. U.S.—U. S V. Southern R. Co., 
D C Tenn.. 285 P. 766. 

61 aj. p 1027 note 95. 

40. nCJ.S —S V. Southern Paa Co., 
DC Cal, 167 P 699. 

51 aJ. p 1027 note 96. 

Rule under repair amendment see In¬ 
fra subdivision d of this section. 
41- U.S —^Philadelphia, etc., R. Co. 
V. U. S., NJ., 191 P. 1, 111 C.CJL 
661. 

51 C J. p 1027 note 97. 

42. U.S—U. S. V. St Louis South¬ 
western R. Co., Tex., 184 P. 28, 106 
CCJL 230. 

51 C.J. p 1027 note 98. 

43- U.S—^U. S. V. Chicago, etc., R. 

Co., DC.Iowa^ 149 P. 486. 

61 aJ. p 1027 note 99. 

44^ lU.S —U. S. V. Northern Pac. 

TermmaJ Co., D C.Qr., 144 P. 861. 

61 CU. p 1027 note 1. 
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length of the haul is immaterial.^® 

Under a provision of the Safety Appliance Act 
to the effect that nothing in the act ishaJl apply to 
trains composed of four wheel cars or to trains 
composed of eight wheel standard logging cars 
where the height of such cars from top of rail 
to center of coupling does not exceed a specified 
number of inches, or locomotives used in hauling 
such trains when such cars or locomotives are ex¬ 
clusively used for the transportation of logs, stand¬ 
ard fiat cars having a height in the respect men¬ 
tioned in excess of the specified number of inches 
are not within the exception,^® even though used 
exclusively for the transportation of Jogs 

Under an interstate commerce commission reg¬ 
ulation to the effect that carriers are not required 
to change the brakes from the right to left side on 
cars of a specified description, or to change the 
end ladders on such cars, except when such ap¬ 
pliances are renewed, at which time they must be 
made to comply -with the ordinary standards, a 
road renewing either appliance must comply with 
such ordinary standards, even though the other ap¬ 
pliance is not required to be renewed at the same 
time.^® 

Grab irons or handholds. The requirement that 
cars should be equipped with proper grab irons or 
handholds is violated if adequate grab irons are 
not provided,^^ unless a suitable substitute is fur¬ 
nished The requirement applies to both the 
ends and the sides of cars,®^ and end grab irons 
should be located at that point in the ends of cars 


where they will affprd train men greater security 
for coupling operations.®^ Passenger cars,®3 as 
well as freight cars,®^ are within the statute. The 
grab iron provision is applicable to car, as well 
as tram, movements.®® 

b. Automatic Coupling 

Cars subject to the requirements of the Federal 
Safety Appliance Act must be so equipped as to be 
capable of being coupled or uncoupled automatically with- 
out anyone being required to go between the ends of the 
cars. 

Under the Federal Safety Appliance Act, the 
cars used must be equipped vsrith couplers that 
couple automatically by impact and which can be 
uncoupled without the necessity of anyone going 
between the ends of the cars;®® and these pro¬ 
visions apply both to the act of coupling®7 and to 
that of uncoupling.®® The act is violated if the 
couplers, by reason of their defective condition 
or other cause, cannot be operated in the usual 
manner without operatives going between the 
cars.®® Thus violation may arise from failure to 
furnish the original equipment,®® from a deliber¬ 
ate act making the coupling apparatus inopera- 
tive,®i or because the coupling apparatus has got 
out of order,been disconnected,®® been rendered 
inoperative by defects in,®^ or disconnection of,®® 
other apparatus, or for any other reason has be¬ 
come unavailable for use.®® The presence of a 
defective uncoupling lever may violate the act, 
even though another and operative lever is availa- 
ble.®7 However, it has been held that the ab- 


45. TJ S —TT S. v. Southern Fac. Co., 
DCCal. 167 F. 699. 

51 C.J p 1027 note 2. 

46. XT S.—-tr S. V. Northwestern Pac 
R Co, DCCal, 235 P, 966, 967. 

47. TJ.S —^U. S. V, Northwestern Pac 
R Co, supra 

51 C J. p 1028 note 5 

48- fU S.—^Pennsylvania R Co, v. tJ. 

•S. CCAIH, 283 P. 31. 

51 C.J. p 1028 note 6. 

49. TJ.S —S. V. Southern R. Co , 
DCNC, 170 P. 1014. 

51 C.J. p 1030 note 36. 

Sa TJ S —U S. V. Boston, etc, R. 

Co., DC.Mass. 168 IP. 148, 161. 

61 C.J. p 1030 notes 37, 38. 

61. US.—^U. S V Baltimore, etc, 
R. Co, DC.Va. 184 P. 94. 

61 C jr. p 1030 note 39. 

52. ‘US—^U. S V. Boston, etc., R. 
Co., D.C.Kass.# 168 P. 148. • 

53- U.S.—U. S. V. Norfolk, etc, R. 
Co., D.CVa., 184 P. 99—Norfolk, 
etc., R. Co V. U Va., 177 P.- 
623, 101 C.aA. 249. 


54. US—Norfolk, etc., R. Co. v. U 
S, supra. 

55. US— ncj S V. Brie R Co, NJ., 
35 S Ct 621, 237 U.S. 402, 69 L Ed 
1919, 

56. Ky—Coxpxui JUris dted In Bl- 
comb Coal Co v CofCman, 113 S. 
XV.2d 847, 848, 272 Ky. 93. 

Tex—Texae & N. O R, Co. v. Mc¬ 
Ginnis, 109 S.W2d 160, 130 Tex. 
338. 

61 C J* p 1028 note 8, 

57. U S —U S V. Philadelphia, etc,, 
R. Co. DC Pa, 223 P 215—U S. 
V Central ot Georgria R. Co., D.C. 
Ala, 167 P. 893. 

58. US—U. S. V Chicagro, etc., R. 
Co , D.C Iowa, 149 P 486. 

61 C J p 1028 note 10. 

69- U.S.—U. S. V. Nevada County 
Narrow Gauge R. Co., DC.Cal., 167 
P 696 

61 C.J. p 1028 note 11. 

6Qi U S.—S. V Atchison, etc., R. 
Co, DC.Cal., 167 P 696—U. S v. 
Nevada County Narrow Gauge R. 
Co., DCCal., 167 P. 696. 
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61. fU.S.—^U S. V. Southern Pac. Co, 
D.C Cal, 167 P. 699 

62. Tex—Texas & N O R, Co v. 
McGinnis, 109 S.W2d 160, 130 Tex. 
338. 

61 C J. p 1028 note 14. 

63- U.S—.U S. V, Atchison, etc, R. 
Co, D.C Cal, 167 P 696. 

64- U.S.—U S. v. Southern R. Co„ 
D.CNC, 170 P 1014 

61 CJ p 1028 note 16. 

65- U S.—^U. S V. Great Northern R 
Co, D.C Wash, 150 P. 229. 

61 C J p 1028 note 17 
Absence of JcnncKle pin 
Coupler was defective as matter 
of law within Safety Appliance Act 
where knuckle did not have knuckle 
pin.—Chicago, M., St. P. & P. R Co. 
V Goldhammer, C-CA^Minn., 79 P 
2d 272, certiorari denied 56 S Ct 382, 
296 U S. 666, 80 L.Bd. 467. 

66 - U.S—U. 6. V, Dlinois Cent R. 
Co, Tenn, 177 P. 801, 101 C.CA- 
16. 

61 0.0*. p 1028 note 18 

67- U.S.—Norfolk, etc., R Co, v- 
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sence of an uncoupling- lever i€ not a violation of 
the act if uncoupling can nevertheless be managed 
■without operatives going between the cars®^ 

Each end of every car. The statute ordinarily 
requires the designated coupling and uncoupling 
apparatus at each end of every car,®^ 

Locomotive is a “car'’ within the meaning of the 
statute,*^® and, if intended in its use to be coupled 
at either end, must have automatic couplers, in 
working order, at each end^i If both ends of the 
locomotive are not intended for coupling use, it 
need not have automatic couplings at each encL^s 
The view has been expressed that the automatic 
coupler is not required between a locomotive and 

its tender.^3 

Empties. The automatic coupling requirement 
applies to empty cars.^^ 

Twin load. The automatic coupler requirement 
has been held inapplicable as between cars carrying 
a twin loadJ® 

Requirement as to drawbars applies to any use 
of a defective bar.76 

Switching movements. The automatic coupler 
requirement has been held applicable to cars used 
in switching operations 

a Brakes 

(1) In general 

(2) Train or s-witching movements 


(1) In General 

The Federal Safety Appliance Act^ requires that 
trains be equipped with power or air brakes operated 
automatically from the engine and employed on a spe¬ 
cified percentage of the cars; and such brakes must be 
properly maintained for use. 

The Federal Safety Appliance Act requires an 
efficient braking system on railroad trains.^s 
der the statute and regulations pursuant thereto, 
every tram must be equipped and operated with 
power or air brakes operated automatically from 
the engine and used on a specified percentage of 
the cars, and a railroad company is liable for run¬ 
ning a tram in violation of these provisions.79 
The power brake requirements apply to move¬ 
ments of a train as distinguished from movements 
of individual cars not operating as trains.®® A tram 
in the statutory sense is an engine and cars as¬ 
sembled, coupled and running or ready to run 
along the railroad,®^ and includes transfer trains,®^ 
and trains operated to their destination by a switch¬ 
ing crew.®® 

Hand brakes. The Safety Appliance Act requires 
cars to be equipped with efficient hand brakes.®^ 

Number of cars necessary to he braked. Under 
the Safety Appliance Act and the orders of the 
interstate commerce commission a specified per¬ 
centage of the cars in the train must have their 
brakes operated by the engineer of the locomotive, 
and all power-braked cars in the train which are 
associated together with the specified percentage 
must have their brakes so operated 8® “Assodat- 


U S., Va., 177 F. 623. 101 CCA. 
249. 

51 C J p 1028 note 19. 

68. US—S. V. Montpelier, etc., 
B. Co. D.CVL. 175 F. 874. 

51 C J. p 1028 note 20. 

69. U S —U. SL V. Southern Pac. 
Co.» D.C-Cal., 167 F. 699.- 

61 CJT. p 1028 note 21. 

70l U.S.—U. S. t. Phltaflelphla, eta, 
R. Co., D.aPa., 223 F/ 216. 
Locomotive as car within: 

Federal Safety Appliance Act sren- 
erally see eupra subdivision a of 
this section. 

Brake provisions see InfTa subdi¬ 
vision c of this section. 

TX. U,S,—U. S. V, Philadelphia, eta, 
R. Oo.. supra. 

61 C J. p 1029 note 23. 

Via. us.—Wabash It. CJb. v. U. S., 
m., 172 F. 864, 97 C.C.A. 284. 

78. lU-S.—Pennell v. Philadelphia^ 
eta, B. Co.. Pa., 34 SOt. 220, 231 
U.S. 675. 58 L.Bd. 430. 

74. US— TJ. 8. V. St Xiouls. eta, 
B. Co.. D.CLTenn., 154 F. 616. 

61 GJT. p 1029 note 26. 


75- U S —XJ S V. International 

Great Northern R Co, D C Tex, 9 
F 2d 142. 143. 

51 C.J. p 1029 note 27. 

76. U.S —Chicag-o, etc , R Co. v, U 
S, C.CAMont, 196 F. 882. 116 C.C. 
A. 444 

51 C.J. p 1029 note 28. 

77. U S.—U S. V. Chesapeake, etc, 
R. Co., Va., 213 F. 743, 761, 130 
CaA. 262. 

51 C.J. p 1029 note 30. 

78. W.Va.—Crotty v Virginian Ry. 
Co„ 177 S E. «09. 115 W.Va. 558. 

^*Tzain brakes" 

In the Safety Appliance Act re- 
Quiring: safety equipment on railroad 
trains and locomotives, the term 
**train brakes" Is not confined to any 
narrow or technical meaning', but in¬ 
cludes power-drivingr wheel brakes, 
and refers to same kind of brakes as 
are mentioned elsewhere m same 
statutes—.U. S. v. Fort Worth & D. 
C. Ry. Co, <U.C.Tez., 21 F.Supp. 916. 

79. U.St—U- S V. Elgin, J. 4b EL Ry. 
Co, CAuInd., 182 P2d I—U. a v. 
Ghloagu Great Western R. Co., U. 
C.Iow% 162 F. 776. 
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so. US—U S V. Erie R, Co., N.J., 
35 S.Ct 621, 237 U.S. 402. 407, 59 
LEd. 1019. 

61 C.J p 1033 note 79 

81. U.S.—U. S. V Fort Worth 4b D. 
C. Ry, Co, DC.Tex., 21 F.Supp 
916. 

51 C.J. p 1083 note 80 

82. U.S—nX S. V. Northern Paa R. 
Co., Minn.. 41 SOt. 101, 264 US- 
251. 65 LuEd. 249. 

51 C J p 1033 note 81. 

83. U S.—Atchison, eta, R. Co. v. 
U S., Ill., 198 F- 637, 117 aC.A. 
841. 

51 OJ. p 1064 note 82 
Train or switching; movements see 
infra subdivision c (2> of this sec¬ 
tion. 

84. IlL—Anderson v.’ Chesapeake 4b 
O. Ry. Go.. 186 N.B. 185, 352 HI. 
661, certiorari denied Chesapeake 
4b O. Ry. Co. V. Anderson, 54 act- 
^3, 290 n.S. 675, 78 LEd. 583. 

61 C.J. p 1025 note 70 [bL 

85h U>S.r<-^. S. V. Panhandle 4b S. F. 
By. Co, D C.Tez., 21 F.Supp. 919. 
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ed together with/’ as used in the statute, means 
connected on the air line of the train,86 and a car 
may be a power-braked car within the statute, even 
though its brakes have been cut out.87 Thus a 
power-braked car, the brakes of which are defec¬ 
tive, cannot be put into the middle of the other 
cars but must be put at the end; if in the middle, 
it is associated with the others and must be subject 
to the control of the engineer.88 A helper or push¬ 
er engine and its tender, situated at the end of the 
tram and outside the air line, are not associated 
with the other cars so as to require that their 
brakes be operated by the engineer of the loco¬ 
motive drawing the train ;89 when so situated they 
are not “cans,”®® or at least are not “power-braked 
cars,”®^ within the air brake provisions of the 
act. 

The statute is satisfied if the required percentage 
of cars is equipped and operated with power or 
air brakes,®2 cars not so equipped or operated 
being placed at the rear end of the tram®® It 
is equally lawful for the permissible percentage 
of nonpower-braked cars to be those equipped 
only with hand brakes or those equipped with 
power brakes cut out ®^ 

Maintenance and use. The requirement that a 
tram shall be equipped with power brakes®^ or 
that a car shall be equipped with efficient hand 
brakes®® contemplates that such brakes shall be 
maintained for use. Failure to use existing pow¬ 
er brakes is as much a violation of the act as 
failure to supply such brakes,®"^ and the statutory 


requirement for hand brakes does not make the 
use of power brakes in train movements optional.®® 
It is a violation of the statute to use both power 
and hand brakes,®® as the object of the power-brake 
requirement is to relieve trainmen from the ne¬ 
cessity of using the hand brakes in tram move¬ 
ments. ^ 

A "locomotive” within the meaning of the pro¬ 
visions of the Federal Safety Appliance Act deal¬ 
ing with pow'er-driving wheel brakes, means an 
engine constructed and used for traction purposes 
on a railroad track,® and the mere fact that an 
engine is self-propelling does not make it a “loco¬ 
motive.”® Conversely, where an engine is being 
used for traction purposes on a railroad track, it 
is a locomotive regardless of whatever else it 
might also be.'* 

Repair of defective power brakes. There is au¬ 
thority to the effect that a train properly equipped 
with air brakes may, where they become defec¬ 
tive in transit, be moved to the nearest place for 
repairs.® However, the statutory exception per¬ 
mitting movement for the repair of brakes is ap¬ 
plicable only to cases where the repairs cannot 
be made on the spot,® and the movement is for 
the purpose of reaching the nearest repair point 

(2) Train or Switching Movements 

Tha power-brake requirements of the Federal Safety 
Appliance Act apply to tram movements, but not to 
mere switching movements; and the determination of 
whether a movement is one or the other is not con¬ 
trolled by the kind of track, the distance of the move- 


86. TT S —IT S V. Northern Pac Ky 
Co., DC.Mont, 6 P Supp 278, af¬ 
firmed, CC.A. 77 P2d 687. 

87 . u.S —^U. S. V. Northern Pac Ry 
Co, supra. 

88. US —U S V Panhandle & S. P. 
Ry Co., B C Tex , 21 P Supp 919 

51 CJ. p 1036 note 99 [a]. 

89. U.S —U S T Chicago, St P., M 
& O. Ry Co, CCA.W 1 S, 41 P,2d 
927. 

51 C J. p 1036 note 96. 

90. U.S —U S V. Chicago, St P., M 
& O Ry Co. CCA Minn, 43 P 2d 
300. 71 AliR. 607—U. S. v. Chica¬ 
go, St P, M. & O. Ry Co, C.CA. 
Wis, 41 P 2d 927 

91. US —U S. V. Chicago, St. P., M 
& O. Ry. Co., DCWis., 42 F 2d 
248. 

92. U S,—>U. S. V. Chesapealte, etc, 
R Co, Va., 247 P. 49, 169 CCAu 
267. 

51 C J. p 1035 note 9®. 

98. U.S.—New York Cent R. Co v 
U. S, Pa.. 44 S.Ct 436, 266 U.S. 41, 
68 L.Fd. 892. 

51 C.jr. p 1036 note 99. 


94ta US—New York Cent R. Co. v. 

‘U. S, supra 
51CJr p 1036 note 1. 

95. U S.—Fairport P & B. R Co v 
Meredith, Ohio, 64 S Ct 826, 292 
US. 689, 78 LEd 1446. 

96. HI.—^Anderson v. Chesapeake & 
O Ry. Co. 186 NB 185, 362 Ill 
561, certiorari denied Cheasapeake 
& O Ry Co. V. Anderson, 64 S.Ct 
93, 290 U.S. 676, 78 LEd, 583- 

97. U S —U S V. Great Northern 
R. Co, Wash. 229 P. 927, 930, 144 
CCA 209 

61 C-J. p 1036 note 2. 

98. US — ru. S. V Great Northern R 
Co, supra 

51 C.J. p 1086 notes 3, 4. 

99. US—Virginian R Co. v. U. S., 
Va., 228 P 748, 752, 139 CC.A. 278. 

61 C J. p 1036 note 6. 

1. US —Grand Rapids, etc., R. Co. 
V U. S, Mich., 249 P. 660, 161 C. 
CA. 660 

61 C Jr. p 1036 note 6. 

SL VS —U. S V. Port Worth & Ben- 
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ver City Ry. Co., B C Tex., 21 F 
Supp 916. 

3. U S.—^U. G V. Fort Worth & Ben- 
ver City Ry. Co, supra. 

4. US —^U, S. V. Port Worth & Ben- 
ver City Ry Co, supra 

A locomotive crane used to con¬ 
vey materials loaded on cars to scene 
of construction work was a “locomo¬ 
tive" used in tram movements within 
statute requiring locomotives to be 
equipped with power-driving wheel 
brakes, since crane was used for 
traction.—^U S. v. Port Worth & Ben- 
ver City Ry Co., supra. 

5. U.S—U. S V. Northern Paa Ry. 
Co., C'CA.Mont, 77 P.2d 687. 

61 CJ P 1036 note 7. 

Repair of defective cars generally 
see infra subdivision d of this sec¬ 
tion 

e. US—U S. V. Pennsylvania Co, 
B.COhio, 237 F. 471, affirmed 241 
P. 824, 164 CC.A. 526. 

51 C J p 1036 note 9 

7. US,—U. S. V. Pennsylvania COf 
supra. 

61 C.J. p 1036 note 10. 
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merit, the number of cars, or the name g'ven to the 
train crew, but depends rather on the essential nature 
of the operation. 

It is settled law that the power-brake require¬ 
ments relate to train movements^ and not to switch¬ 
ing- operations or movements ® Between these 
two tjTpes of movement lies a legal “No man’s 
land,”iO concerning which no exact rule can be 
laid down,and in connection with which the de¬ 
cision as to whether the case falls "withm or with¬ 
out the statutory requirement must depend on the 


particular facts involved l® 

The test of whether the movement of an engine 
and cars is a train movement, so as to subject the 
railroad to penalty for not having air-brake con¬ 
nections with the engine, or is a mere switching 
movement, lies in the essential nature of the op¬ 
eration or the work done.^3 While the court will 
consider the character of the tracks used,i^ and 
similar facts,nevertheless such factors as the 
kind of track,^® the distance of the movement, 
and the number of cars^^ are not controlling. The 


8 . US.—S V Elgin, J & E. Ry i 
Co, CAInd, 182 P 2d 1—U S. v 
South Buffalo E. Co, C C A N Y , 
168 P2d 948, certiorari denied 69 
set. 165, 335 US. 870, 93 LEd 
414 

61 CJ. p 1034 note 83 
9- U S.—U S V Elgin, J. & B Ry 
Co, CA.Ind. 182 F 2d 1—U. S. v. 
South Buffalo R Co, CCANT., 
168 F.2d 948, certiorari denied 69 
S.Ct 165, 335 US. 870, 93 LEd 
414. 

61 C.J. p 1034 note 84. 

SEteason for mle 

The reason why the act has not 
been applied to situations character¬ 
ized as switching is that they do not 
ordinarily fall within the meaning 
of the word “train" and involve a 
freauent coupling and uncoupling of 
cars within very limited areas which 
have been thought to render the use 
of air brakes impracticable and un¬ 
necessary to achieve the purposes of 
the act—^0 S. v. South Buffalo R. 
Co, supra. 

10 . U S —^U S V Texas, etc,, R 
Co, DC Tex., 13 F 2d 429. 

51 CJ. p 1034 note 85. 

11 . U S —Chicago, etc , R Co. v. U- 
S, CCAInd, 22 P 2d 729, 730. 

51 C J p 1034 note 86. 

12 . U.S—niinois Cent. R Co v. U. 
S, CCA-Neb, 14 F.2d 747, certio¬ 
rari denied 47 S Ct, 466, 273 U S 
762, 71 D-Ed. 874 

51 C J p 1035 note 89. 

Segregation of paztioixlax movement 
Government Is not entitled to have 
movement in question selected and 
segregated from preceding and fol¬ 
lowing switching movements and 
have movement considered without 
regard to customary work ordinarily 
and generally done In the yard.—^U. 
S. V. Great Northern R Co, C.C.A 
Wash., 73 F2d 7S6, certiorari denied 
55 set. 833, 295 U.S. 752, 79 L.Bd 
1696. 

Said tialn movements 

41 ) In general—^U. S v. South 
Buffalo R. Co. CXI A NY.. 168 IF 2d 
948, certiorari denied 69 S Ct. 165, 
336 US 870, 93 LEd. •414--U. S. v. 
Northern Pac. R. Co, CCA Wash, 
54 F.2d 573—U. S. v. Northern Pac 


Ry Co, D C Minn, 72 F Supp 628— 
31 CJ. p 1034 note 87 [a] 

(2) Hauling sixteen cars more 
than mile, crossing streets and other 
railroad tracks—Chicago, St. P, M 
& O Ry Co. V. U S, CCANeb, 36 
P.2d 670 

(3) Interyard movement of about 
two miles, one-half mile of which 
was on main line track, of switching 
engine and mne cars —S v South¬ 
ern Pac Co, CCACal, 100 P2d 984, 
certiorari denied Southern Pac Co 

V U. S, 59 set. S36, 307 US 633, 
S3 LBd. 1515 

(4) Car movements by Switch en¬ 
gine between separate sections of 
terminal yards connected by mile- 
long track crossing eight streets — 
U S V. Soutliern Pac Co, CCA. 
CaL, 60 P2d 864, certiorari denied 
Southern Pac. Co v. U. S, 53 S Ct. 
291, 287 US 667, 77 LEd 575. 

Eeld swltchmg operations 

(1) In general.—U S v Northern 
Pac, Ry. Co., CCA Minn, 255 F 
656—51 C.J p 1035 note 88 [a] 

(2) Transfer of cuts of forty- 
seven to eighty-four freight cars 
without Interruption a distance of 
two and one tenth miles within 
terminal yard which serviced two 
industrial plants and was not crossed 
by tracks of any other railroad or 
any public street or highway at 
grade—-U, S v Elgin, J. & EL Ry. 
Co, CJiLind. 182 P.2d 1. 

(3) Movements of thirteen cars 
entirely within single yard devoted 
exclusively to movement of freight 
cars, and on side tracks, except for 
crossing mam track at one point — 
U S. V. New York, C & St. L. Ry. 
Co., GCA-Ind., 77 F.2d 216. 

(4) Movement by yard crew of 
cars over yard aud secondary tracks 
a distance of one and nine-tenths 
miles from one part of terminal yard 
switching limits to another.—U. S. 

V Pennsylvania R. Co., DC.Md., 80 
F Supp 965. 

13. US—U S V Great Northern 

R. Co., CC.A.Wash, 78 F2d 736, 

certiorari denied 55 S.Ct. 833, 295 

U.S 752, 79 L.Bd. 1696—U. S. v. 

Pennsylvania R Co, DCXMd, 80 

F.Supp. 966 — U. S. V. South Buf- 
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falo Ry Co , D C N T, 71 F Sapp. 
461, reversed on other grounds, C 
C A, 168 F 2d 948, certiorari de¬ 
nied 69 set 165, 335 US 870, 
93 L Ed 414 
51 C J p 1035 note 90 
Absence of switching operations be¬ 
tween transfer points 
A transfer operation is a train 
movement when it is unaccompanied 
by switching operations between 
transfer points.—U. S. v. Southern 
Pac Co , O C A.Cail, 60 F 2d 864, cer^ 
tioran denied Southern Pac Co v. 
U S, 53 set 291, 287 US, 667, 77 
LEd 575. 

14. US—Great Northern R. Co V. 

U S, CCA Wash., 297 F, 692. 

61C J. P 1036 note 9L 
Use of main line 

In the transfer of cars from rail¬ 
road yards to near-by points or to 
other yards, where the mam line is 
traversed for substantial distances, 
the railroad company is not author¬ 
ized to claim that the movement is 
merely one of switching which will 
fall without the provisions of the 
act —^U S V Northern Paxs. Ry. 
Co, CC.A.Wash, 64 F 2d 673. 

16. iU S.—U. S. V. Texas, etc., R. Co., 
DC Tex, 13 F.2d 429. 

61 C J p 1036 note 92. 

16. U.S.—U. S V Great Northern R. 
Co., CCA.Wash, 73 F 2d 736, cer¬ 
tiorari denied 56 S Ct 833, 295 U. 
S. 752, 79 L.Bd. 1696—^U. S. v. 
Pennsylvania R. Co, D.C.Md., SOP. 
Supp. 965. 

17. U S.—U. S. V, Elgin, J. & E Ry. 
Co.. C.AInd. 182 F2d 1—JU. S v. 
Great Northern R. Co., C.C A- 
Wash., 73 P2d 736, certiorari de¬ 
nied 66 6.Ct 833, 296 U.S. 752, 79 
L.Ed. 1696—^U. S. v. South Buffalo 
Ry. Co., D.CJN.Y., 71 F.Supp. 461, 
reversed on other grounds, C.CA., 
168 F.2d 948, certiorari denied 69 
set. 165, 336 U.S. 870, 93 LEd. 
414. 

18- us —U. S V. Elgin, J. & E Ry. 
Co, C.AInd, 182 F.2d 1—U. S. v. 
Great Northern R Co., CCA. 
Wash., 73 P.2d 736, certiorari de¬ 
nied 55 set. 833, 295 U.S. 762, 79 
LEd. 1696—U. S. v, Pennsylvania 
R. Co, D.CXMd., 80 F.Supp. 665. 
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name given to the train crew is not controlling, 
and, hence, the quest’on is not determined by 
whether the operation is by a switch engine and 
switch crew, or by a regular engine and crew.^Q 
Likewise, the name given to the place of opera- 
tion^O or the designation of yard limits^i by the 
railroad cannot, standing alone, determine the 
character of the movement 

With respect to the existence of accompanying 
hazards on the route, such as crossings, there is 
not necessarily an essential difference between a 
public crossing and a private way;22 nor is the 
existence of more than one crossing necessary in 
order to create sufficient hazards to render the 
act applicable,^3 Xhe minimizing of the element 
of danger to employees or to members of the pub¬ 
lic using the streets which are crossed, by posting 
signalmen at intersections, or by traveling at slow 
speeds, cannot affect the question 24 

Classification for accounting purposes. The clas¬ 
sification by the interstate commerce commission 
of particular railroad operations as “switching*' for 
accounting purposes has little, if any, weight, in de¬ 
termining whether movements in question are 
“tram movements” within the application of the 
Safety Appliance Act.25 

Mixed tram movement and switching operation 
are within the act as to that part which constitutes 
a train movement.26 


d. Repair of Defective Oars 

Railroads must keep their appliances in repair. Un¬ 
der the repair amendment, they are permitted, within 
the limitations and for the purposes specified, to haul 
a defective car to the nearest available repair point; 
but the amendment will not be extended beyond its 
express terms. 

The railroad is under a duty to keep its appli¬ 
ances in repair, 27 and government inspectors are 
not obligated to advise a railroad company of de¬ 
fects discovered by them, and their failure to do 
so does not relieve the company of its obligation 
to repair 28 

Under the repair amendment to the Federal 
Safety Appliance Act a defective car can, within 
the limitations imposed, be hariled to the nearest 
available repair point without subjecting the rail¬ 
road to a penalty.29 This amendment has been 
construed as relaxing the rigid rule theretofore 
obtaining,30 and to permit the defective -car to 
be hauled in connection with cars commercially 
used,3i or in revenue trains.32 However, the ex¬ 
ception granted by the amendment must be given 
a strict construction to preserve the integrity of the 
act33 The amendment will not be extended be¬ 
yond its express terms,^4 and has been held not to 
permit hauling a defective car before discovery of 
the defect,35 or for purposes other than repair,30 
nor if the defect can be repaired on the spot:®7 
nor if the defect originated on a connecting pri- 


19. U S —U S V. Great Northern R 
Co, CCA, Wash, 73 IF 2d 736, cer¬ 
tiorari denied 65 S Ct 833, 295 U.S, 
762, 79 LrBd 1696—U S. v Penn¬ 
sylvania R. Co, DCMd, 80 P 
Supp 965 

51 CJ. p 1035 notes 90 [a], 93. 
factor to be considered 

The fact that assemblagre of cars 
IS transferred by operation without 
timetables or block signals with a 
switching engine and yard crew is 
a fact to be considered in determin¬ 
ing whether the movement consti¬ 
tutes a train movement but is not 
controlling.— XJ. S v. South Buffalo 
By Co, D.CN.T, 71 PSupp. 461, re¬ 
versed on other grounds, CCA, 168 
P.2d 948, certiorari denied 69 S.Ct 
166. 335 nCT.S. 870, 93 L.Bd. 414. 

20. TJ s —^U. S V. South Buffalo Ry 
Co., supra. 

61 C J. p 1036 note 94. 

21. U S —>U S V. Southern Pac. Co, 
C.CA.CaI., 60 F.2d 864, certiorari 
denied Southern Pac. Co. v. 'XJ. S, 
63 S.Ct. 291, 287 tJ.S. 667, 77 L.Ed 
676. 

22. U.S—^TJ. S. V South Buffalo R 
Co, CC.AJN’.T, 168 iB'.2d 948, cer¬ 
tiorari denied 69 S Ct 166, 336 U 

870, 93 LBd. 414. 


23. 'XTS.—XT. S V. South Buffalo R 
Co, supra. 

24. XT S —^XJ. S. V Southern Pac, Co , 
CCA.Cal, 60 F2d 864, certiorari 
denied Southern Pac Co v, XJ S, 
63 set 291, 287 U.S. 667, 77 Lr.E}d 
576 

25. U.S—U. S V South Buffalo R. 
Co, CCA.NY., 168 F2d 948, cer¬ 
tiorari denied 69 S Ct 166, 336 U.S. 
870, 93 L Ed. 414. 

26. XT S —^U S V Texas, etc., R Co , 
DC Tex, 13 F2d 429. 

51 CJ p 1036 note 96. 

27. US—Chesapeake, etc,, R Co. v 
U S., Ky, 249 F. 806, 162 GCA. 
39, certiorari denied 39 SCt 67, 
248 US 580, 63 L Ed 431 

51CJ. p 1080 note 46. 

Repair of defective power brakes see 
supra subdivision c of this section 

28. US —Chesapeake, etc., R. Co. v. 
U S, supra 

61 C J p 1030 note 47. 

29. US —^Brady v. Terminal R 
Ass*n of St Louis, Mo, 68 S Ct 
426, 303 U.S. 10, 82 L Ed. 614— 
U. S V. Atchison, T, & S F Ry 

. Co., C.aACal, 166 tF.2d 467—U S. 
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V. Northern Pac Ry. Co, CC.A 
Mont, 77 F 2d 587. 

51 C J p 1031 note 66. 

30. U.S—U S V. Atchison, T. & 
S. F. Ry. Co, CCA Cal., 166 F.2d 
467 

51 C J p 1031 note 66 

31. U Sv—^Baltimore, etc., R. Co v. 
U. S., Ohio, 242 F. 420, 423, 155 C 
CA 196, error dismissed 39 S.Ct, 
133, 248 U.S 640, 63 L.Bd 411. 

51 CJ p 1031 note 67. 

32. U.S.—^Erie R Co. v U S, Ohio, 
240 F. 28. 163 CCA 64 

61 CJ p 1031 note 68 

33. U S —^U. S V Atchison, T & S 
F Ry. Co., C.CACal, 156 F 2d 
457. 

34. US —U S V Atchison, T. & S 
F. Ry Co., CCA Cal, 166 F.2d 467. 

61 C J p 1031 note 59. 

35- U.S—Chesapeake, eta, R Co v. 
U. S. Ky, 249 F. 805. 162 C.CA. 
39, certiorari denied 39 S.Ct 67, 
248 U.S 680, 63 L Ed 431. 

51 C J. p 1031 note 60. 

36. U S.—^Denver, etc, R. Co v. U. 
S., Utah, 249 F. 822, 162 CCA. 56. 

51 C J. p 1032 note 62. 

37. U S —^U. S. V. Chesapeake, eta. 
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vate^s or public^® railroad, unless the movement 
is purely inadental.^O In order to be within the 
amendment, it must appear that the car was orig¬ 
inally equipped in proper fashion and became de¬ 
fective during use,^^ except that the repair proviso 
applies to cars built without safety appliances 
where an extension period for properly equipping 
such cars has not yet expired.^^ 

The nearest available point for repair is to be 
determined with respect not only to distance, but 
also to all other factors.'*® Mere congestion of 
work at the nearest repair point has been held in¬ 
sufficient to justify hauling a defective car to a 
more distant point 

Where the defect lies in the automatic coupling 
device, and the car is hauled in connection with 
cars commercially used**® or in revenue trains,^® 
the hauling should be done by using drawbars in¬ 
stead of chains for coupling purposes,unless the 
car contains penshable freight or live stock, in 
which case chains are permissible.^® In other 
words, if the car is defective to the extent that 
it must be coupled with chains, it must not be 
hauled “as is” or in trams unless it is loaded with 
live stock or perishable freight^® Cars may be 
hauled with chains if not in connection with cars 
commercially used or in revenue trams.®® 

Prior to repair amendment. Under the statute 
prior to the repair amendment a defective car capa¬ 
ble of repair without moving to a repair point had 
to be repaired on the spot®i If the defect was such 


that it could not be repaired on the spot, some 
authorities considered it permissible for the railroad 
to haul the defective car to a repair point,®® pro¬ 
vided it was taken to the nearest place.®® Other 
deasions denied the power to haul the car even 
to a repair point,®^ unless the car was moved by 
itself and not in connection with revenue cars or 
trains ®® A railroad was under a duty to inspect 
cars delivered to it by other connecting railroads 
and refuse to transport them if not properly 
equipped.®® 

§ 426. - State Safety Appliance Acts 

The validity of state statutes requiring safety ap¬ 
pliances on railroad roiling stock used in intra-state 
traffic has been upheld, the primary purpose of such 
statutes being the protection of railroad employees. 

The primary purpose of state statutes requiring 
safety appliances on railroad rolling stock used in 
intra-state traffic is the protection of railroad em- 
ployees,®^ and the validity of such statutes has 
been upheld.®® It has been said that the duty 
of the railroad to the state under a penal statute 
of this character is satisfied by the exercise of a 
high degree of care ®® 

Intrastate traffic, A state statute imposing a 
penalty for moving defective cars in intra-state 
traffic applies to a car actually carrying intra-state 
traffic, even though the defective car was general¬ 
ly used for interstate traffic,®® or was at the time 
part of a tram carrying interstate traffic.®^ The 
fact that the railroad was an interstate road does 


R Co. Va.. 213 P. 748. 762. 130 
CCA. 262. 

51 C.J. p 1032 note 61. 

38. US —U. S. V Northern Pac. 
R Co. CCA.Wash, 287 tP. 780. 

51 CJ P 1032 note 63. 

39. U.S—^U. S. V. Spokane Interna¬ 
tional R. Co.. DC Idaho. 30 F.2d 
150. 

51 C J p 1032 note 64. 

40. U S.—^U. S. V. Louisville, etc.. 
Bridge, etc., R. Co., C.CAKy., 1 P. 
2d 646. 

51 C.J. p 1032 note 65. 

41- U S —^Baltimore, etc.. R- Co. v. 
TT S, Ohio. 242 F. 420. 424. 155 

C. CA 196, error dismissed 39 S 
Ct. 133. 248 US. 540, 63 L.Ed 411. 

61 C J. p 1032 note 66. 

42. US—U S. V- Pennsylvania Co., 

D. COhio, 237 F. 471, affirmed 241 
P. 824. 154 C.CA 626 

51 C J. p 1032 note 67. 

43. U.S.—U. S V. Boston, etc., R. 
Co . D C Mass., 243 F 795 

61 CJ. p 1032 note 68 

4t U-S—^U S. V, Pennsylvama Co, 


D.COhlo. 237 F. 471, 477, affirmed 
241 P. 824, 154 C.CA. 626. 

51 C.J. p 1033 note 69. 

45. U.S—^Denver, etc., R. Co. v. U 
S., Utah, 249 F 822, 162 C.CA. 66. 

61 CJ*. p 1033 note 70 

46. U.S—^Denver, etc,, R. Co v. U. 
S. supra. 

51 CJ. p 1033 note 71. 

47- U S —^Ene R Co v. U. S., Ohio, 
240 F. 28, 32, 163 CCA- 64. 

51 C.J. p 1033 note 72. 

48. U.S,—U. S. V. Erie R. Co., NJ, 
35 S Ot 621. 237 U.S 402. 59 L-Ed 
1019. 

49. U.S—S. V. Northern Pac. Ry. 
Co., D.C.Mont.. 6 FSupp. 278, af¬ 
firmed. CCA., 77 F.2d 687. 

50. U.S—Erie R, Co v U S., Ohio. 
240 F 28, 163 C,CA, 64. 

61 «aj p 1033 note 74. 

51- U S —U. S v Southern Pac. R. 

Co„ D.C Or., 154 F. 897. 

61 CJ* p 1031 note 48. 

BZ. U S.—^U. S. V. Southern Pac. Co., 
D.C Cal., 167 F. 699, 

61 C.J. p 1031 note 49. 
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53. US.—U. S. V Chicago, etc, R 
Co.. D.C.Iowa, 149 F. 486. 

61 C.J. p 1031 note 60 

54. U S —Chicago, etc., R. Co. v. U 
S, Neb., 168 P. 236, 93 CCA 460, 
21 LRA,NS, 690—U. S v. St 
Louis, etc., R. Co, D.CTenn, 164 
F. 516. 

65. US-—Chicago, etc, R. Co. v. U. 
S, Neb., 168 F. 236, 238, 93 C.CA. 
460. 21 LR.A..NS, 690. 

51 C.J. P 1031 note 52 

56. tus.—U. S. V. Chicago, etc., R. 
Co., D.C.Iowa, 149 F. 486. 

57. Ohio.’—State v. Pittsburgh, etc, 
R Co., 13 Ohio NP,N.S.. 145. 

58. Ohio.—Detroit, etc., R. Co. v 

State, 91 NB. 869, 82 Ohio St. 60, 
137 Am S R, 758 

51 aJ. p 1036 note 14. 

59. Ohio—Lake Terminal R. Co v 

State, 17 Ohio Cir.Ct.,N.S., 124. 

51 C.J. p 1036 note 16. 

60. Ohio —Detroit, etc, R. Co. v. 

State; 91 N.1L 869, 82 Ohio St. 60. 
137 Am-S-R. 768. 

61. Ohio —Detroit, etc., R, Co. v. 

State, supra- 
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not relieve it from liability for state penalties as 
to cars used in intra-state traffic.62 

Repair of defective equipment. Under state 
statutes it has been held that the road may haul 
a defective car to a repair point.63 

Automatic couplers. Under a state statute pro¬ 
viding that it shall be unlawful for any common 
carrier to haul, or permit to be hauled or used 
on Its line, any locomotive, car, tender, or similar 
vehicle used in moving state traffic, not equipped 
with automatic couplers, the car and not the tram 
is the unit as to which penalty is imposed,®^ and 
every car must be equipped with automatic cou¬ 
plers Automatic coupler requirements of state 
statutes have been held inapplicable to electric 
cars,®® cars used on a railroad in the process of 
construction,®'^ and locomotive tenders,®® and not 
to forbid the continued use of old cars not so 
equipped before enactment of the statute®® It 
has been held that a state statute imposing a pen¬ 
alty for using cars not equipped with automatic 
couplers applies only to cars completely lacking 
such couplers, and not to cars with inoperative cou¬ 
pler s,*^® and that the use of cars having auto¬ 
matic couplers, but in a defective condition, is 
penalized under a different statute relating specifi¬ 
cally to the use of cans with couplers out of re¬ 
pair 

Braking, A state statute requiring a brake and 
brakeman on the rear car of a freight train not 
operated by power brakes from the engine has been 
held applicable to tram movements,*^ 2 but not to 
switching operations.*^® A statute requiring a 
brake and brakeman on the hindmost car of all 
trains transporting passengers and merchandise ap¬ 
plies only to trains carrying both.74 ^ statute requir- 

62. Ohio.—Detroit, etc., R. Co. v. 

State, supra. 

63. Mass —^Taylor v. Boston, etc., R, 

Co. 74 •N’.B 591, 188 Mass. 390. 

51 C.J. p 1037 note 23. 

64. Ohio.—Detroit, etc., R Co. ▼. 

State, 31 Ohio Cit.Ct. 20 

65. Ohio.—^Detroit, etc., R Co. v. 

State, supra,. 

68 . Ohio.—Cleveland, etc, R, Co. v. 

Somers, 24 Ohio Cir.Ct. 07. 

67. Ohio.—Cleveland, etc., R. Co. v. 

Somers, supra. 

51 C J* p 1037 note 29. 

68 . Mich.—^Blanchard v. Detroit, etc., 

R Co., 108 N.W. 170, 139 Mich 
694. 

51 C.J. p 1037 note 80. 

69> Neb.-^Thompson v. Missouri 
Pac. R. Co., 71 N.W. 61, 61 Npb 
627. 

51 C.J. p 1037 note 31. 


ing brakes on every freight car except four-wheeled 
cars applies to every type of freight car except 
those specifically exempted.*^® 

Lumber cars. Under a statute requiring every 
railway company to supply all proper equipment 
and appliances on flat cars furnished for transport¬ 
ing lumber, and providing that a shipper com¬ 
pelled to furnish such equipment and appliances 
himself may collect from the road a specified pen¬ 
alty per car, a railroad is under no duty so to 
equip cars supplied to the shipper other railroads 
for use on its line.*^® 

§ 427. -Miscellaneous Regulations as to 

Equipment 

The operating equipment of railroads must conform 
to regulations pertaining to such matters as locomotive 
signal devices, headlights, rear end equipment, auto¬ 
matic tram control, and cabooses. 

Among the powers of a state to regulate the op¬ 
erating equipment of trains may be included the 
power to require and regulate locomotive signal 
devices Whether or not a signal equipment 

statute is sufficiently certain and definite to be en¬ 
forceable will depend on the particular language 
employed.'^® A statute requiring locomotives to 
be equipped with an automatic bell ringing device 
is valid.'^® 

Headlight statutes or rules. Within its pow¬ 
ers to regulate the operating equipment of rail¬ 
roads, a state may make provision for and regu¬ 
late locomotive headlights,®®' and may make a 
reasonable classification as to locomotives sub¬ 
ject thereto,®! Under a statute requiring rail¬ 
roads to equip every locomotive with an adequate 
headlight, a gasoline propelled car is a “locomo- 

41, affirmed Atlantic Coast Dine 
R. Co V. Ford, 63 S Ct. 249, 287 TJ 
S 602, 77 L.Ed. 467. 

610 J. p 1038 note 47. 

Use of signals see infra S 428. 

78. Ind—State v. Louisville, etc, 

‘ R Co., 96 NH 340. 177 Ind 653, 
AnnOasl914D 1284. 

61 C.J p 1038 note 49. 

79- Ind.—Pittsburgh, etc., R. Co. v. 
State, 99 JST.B 801, 178 Ind. 498. 

61 C J. p 1088 note 62 

80- Ind.—•Tandalla R. Co. v. State 

R Conumsslon, 101 NE. 86, 182 
Ind. 382, affirmed 37 S Qt. 93, 242 
TT.S. 255. 61 L.Bd. 276. ' , 

61 C.J. p 1039 note 60. 

Lookout statutes see infra § 429 

8 L Wis.—Randall v. Minneapolis, 
eta, R. Co., 156 N.W. 629, 162 Wjub. 
607. 

61 CLJ. p 1039 note 6L 


70. Ohio.—State v. Pittsburgh, eta, 
R. Co. 13 Ohio N'.P.,N.S, 145. 

61 C.J. p 1037 note 32. 

7L Ohio.—State v. Pittsburgh, etc, 
R. Co, supra. 

72. Ill.—Chicago, etc, R. Co. v. 

Maloney, 77 IllA.pp. 191. 

73. Ill.—Chicago, eta, R. Co. v* 

Maloney, supra 

61 C.J. p 1038 note 37. 

74. Tex—State v International, eta, 
R. Co., 68 S.W. 634, 29 Tex.Civ. 
App 149. 

61 aj. p 1038 note 39. 

75. S.C.—Mew v. Charleston, eta, R. 
Co., 82 S.B. 828, 66 S.C. 90. 

61 aj. p 1038 note 41. 

76. Fla.—Florida R, Co. v- Adams, 
47 So. 921, 166 Fla. 294. 

77. S.C.—Ford v. Atlantic Coast 
Line R Cp,, 168 S.EL 143, 169 S.a 
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tive” which must he so equipped.^® A locomo¬ 
tive passing through a 3^ard does not necessarily 
come within statutory exceptions relative to switch¬ 
ing service.83 It has been stated that the duty to 
obey a headlight statute is mandatory.S4 

The rule of the interstate commerce commission 
requiring a rear headlight applies to a locomotive 
which makes regular trips with a train from one 
point to another over the road and vrhich is from 
necessity required to run backward for some por¬ 
tion of such trips and the use of a rear head¬ 
light is excused only in terminal movements or 
where a portion of the tram becomes detached and 
the engine is proceeding to pick it up.^s 

Rear end equipment. Among its regulatory pow¬ 
ers as to operating equipment, a state or commis¬ 
sion may regulate the construction of the rear 
platform of the rear car of a train,S7 A state 
statute providing that it shall be unlawful for any 
railroad to operate any train consisting of Umted 
States mail or express cars without the rear end 
of the rear car being equipped with an exit free 
from obstruction, a platform of a specified width, 
a guardrail, and steps, is violated by running a 
train without the specified rear car equipment not¬ 
withstanding the rear car complied with federal 
specifications as to mail cars;®® and the state com¬ 
mission may order the rear end of the rear car to 
comply with such a state statute even though a 
mail car so constructed would violate federal regu¬ 
lations as to mail cars, since there is no necessity 
that a mail car of federal specifications be the 
end car of the train.®® 

Automatic train control. The validity of regula¬ 
tions requiring the installation of automatic train 
control devices has been upheld.®® However, the 
road should be afforded a reasonable time for com- 
pliance.®! 

sa. Ark.—ChlcafiTO etc., R. Oo. v, 

Bryant, 162 S.W. 61, 110 Ark. 444. 

61 C.J. p 1039 note 63. 

83: Wis —Randall v. Minneapolis, 
etc., R. Co., 166 N.W. 629. 162 WiS, 

607. 

61 O.J. p 1039 note 64 
84i Miss—^niinoia Cent. R. Co. v. 

Reed, 74 So. 423, 113 Miss. 546. 

85. ITS.—Chesapeake & O. Ry. Co, 

V. Wood, CC.A.Ohio, 69 IP.2d 1017, 
certiorari denied 63 SCt. 92, 287 
IJ.S 646, 77 L Ed. 669. 

88 . U.S—Chesapeake & O. Ry. Co 
V, Wood, supra 

^Terminal movement^ within com- 
znisBzon's rule as to rear headligrhts 
means movement at terminals to and 
from service, without other imme¬ 
diate duties, and engine switching: m 


Cabooses. Where empowered by statute, a com¬ 
mission may promulgate and enforce an order for 
the operation of a caboose as a component part 
of a freight train, if such equipment and operation 
are essential to the protection, welfare, and safety 
of railroad employees and the traveling public ;®2 
and a statute requiring a door and outside platform 
at each end of a caboose car, instead of at one 
end only, is within the police power of the state ®3 
However, a commission cannot require a railroad 
to furnish a caboose car for its train crews where 
the statutes do not grant the commission power 
to impose such a requirement,as, for example, 
where the authority with respect to caboose cars 
granted to the commission is limited to making ex¬ 
ceptions.®® An order of a commission pertain¬ 
ing to the necessity of an extra caboose must not 
be so vague and indefinite as really to furnish no 
rule or standard at all.®® 

§ 428. Signals 

a. In general 

b. Regulation by municipality 

c. Places to which signal requirements 

apply 

a. In General 

The state or a duly authorized board or commission 
may require the use of prescribed signal devices to warn 
of the approach of a tram at crossings or other places, 
in which event the signal should be given at a proper 
distance and by the type of device specified. 

Aside from statute, there is no absolute duty to 
sound signals when a train approaches a highway 
crossing,®7 but a railroad is under a duty to give 
such signals as are required by the exercise of due 
care under the circumstances involved.®® Under 
its general power to regulate the operation of 
railroads, a state or a board or commission may 

92. Ohio.—Akron & B. B. R. Co. v. 
Public Utilities Commission, 74 N. 
E 2d 256, 148 Ohio St 283. 

93. Iowa.—Eleming’ v. Richardson, 
24 lSr.W.2d 280, 237 Iowa 808. 

94. Ind—Chicagro & B. I. R. Co. v. 
Public Service Comnussion. 49 K. 
E 2d 341, 221 Ind 592. 

95. Ind—Chicago & E. I. R. Co. v. 
Public Service Oommission^ supra. 

9& US —Southern Pac. Co. v. Rail¬ 
road Commission of Califomia, B. 
C.CaJ., 10 F.Supp. 918. 

97. Tenn.—Steele v. BouisvUle, etc, 
R, Co., 286 S.W. 682, 164 Tenn. 268. 

98;. Tennj—Hurt v. Tazoo; etc, R. 

Co., 206 SW. 437, 140 Tenn 623. 

61 C.J. P 1041 note 99. 


yards is not engaged in such move¬ 
ment, but in “yard service.”—Chesa¬ 
peake & O. Ry. Co V. Wood, supra. 
87. Pa.—Pennsylvania R. Co. v Ew¬ 
ing, 88 A. 776, 241 Pa. 681, 49 LR. 
A,]SrS, 977, AnnCas.l916B 167. 

61 C.J. p 1039 note 68. 

88 - Pa.—Pennsylvania R. Co. v. 
Public Service Commission, 67 Pa. 
Super. 676, reversed on other 
grounds 40 S Ct. 36, 250 U,S. 566, 63 
Lr Ed 1142. 

89. Mies.—^UJinois Cent R. Co v. 
Reed^ 74 So 423, 113 Miss 545. 

90. U S.—^Delaware, etc.. Go. v. U. 
S, DCNY, 6 P2d 831. 

61 C J. p 1039 note 72. 

91. U S —^Delaware, etc., Co. v. U. 
S., supra. 

61 C.J. p 1040 note 78- 
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require signal devices, to be used to warn of the ap¬ 
proach of a locomotive or tram when nearing high¬ 
way crossings or certain other places,®® and after 
repeal of a sigpial statute, the legislature may again 
regulate the matter by a second statute reimposing 
the requirements on a railroad in existence at the 
time of the repeal.^ The purpose of signal stat¬ 
utes IS to require warning of the approach of the 
train,2 and such statutes should be liberally con¬ 
strued.® General statutes regulating the giving of 
signals must be complied with irrespective of char¬ 
ter provisions defining the railroad’s duty in this 
respect.^ 

The particular requirements of signal statutes 
are a matter of legislative discretion.® The va¬ 
lidity of a statute creating a rebuttable presump¬ 
tion that failure of a railroad to give a crossing 
signal was the proximate cause of a collision at 
such crossing has been upheld® It would seem 
that a statutory obligation to signal on sighting a 
person on the track does not apply where the per¬ 
son sighted is near the track but not within strik¬ 
ing distance of the train.^ 

Switch lights. Railroads may be required by 
statute to maintain proper lights on switch stands.® 
Under some statutes the light required is an elec- 
tnc or combustion light,® and a reflectorized 
lamp is insuflEcient^® A belt line railroad oper¬ 


ated in a city for transferring freight from one 
railroad to another is a main track of a railroad 
so as to be within the switch light requirement of 
a statute requiring switches on the main tracks 
of railroads to be indicated by a signal light so 
attached as to indicate safety when the switch is 
closed and danger when it is open. 

Distance at which signal should be sounded. Un¬ 
der a statute requiring a whistle to be blown be¬ 
fore passing a point at a specified distance from 
a crossing, there is no obligation to blow the whis¬ 
tle after passing such point,^2 but it must be blown 
sufficiently in advance of such point to give ade¬ 
quate warmng.i® Under a statute requiring sig¬ 
nals to be given at a specified distance from a 
town, the duty to give the signal at the distance 
specified is imperative, and giving signals at 
shorter distances does not excuse failure to signal 
at the specified distance;^® and the distance at 
which the signal should be given under such a 
statute is measured from the corporate limits,i® 
and not from the station.^*^ 

Nature of signal. If the statute requires a sig¬ 
nal by sounding the bell ‘‘or” whistle, either is 
sufficient but, if both are required, neither is 
sufficient without the other.i® Under a statute re¬ 
quiring signal® at intervals until a crossing is 
passed, the signals must be suffiaent in number 


99. Ark —^Missouri Pac. R Co. v. 
Dennis, 166 S.W 2d 886, 205 Ark 
28. 

SC—^Pord V. Atlantic Coast Line R 
Co. 168 SR. 143, 169 SC 41, af¬ 
firmed, Atlantic Coast Line R Co 
V. Ford, 63 S.Ct. 249, 287 U S 602, 
77 L Ed. 467. 

51 C J. p 1040 note 79. 

1. HI—Galena^ etc, R. Co v. Ap¬ 
pleby. 28 Ill 283. 

2 . NT.—People v. New York Cent 
R Co. 13 NT. 78. 

51 aj p 1041 note 3. 

3. Tenn—Stem v. Nashville Interur- 
ban R. Co, 221 S W. 192, 142 Tenn 
494 

51 C J p 1041 note 6. 

Ill—^Illinois Cent R Co. v. Sla¬ 
ter, 21 N.B 576, 129 Ill. 91, 16 Am 
S R. 242. 6 L RA.. 418 

6. Wis —Gordon v. Illinois Cent R 
Co., 169 N.W. 670. 168 Wls. 244. 

61 CJ. p 1040 note, 81. 

6. SC — ^Pord V. Atlantic Coast Line 
R. Co, 168 SB 143, 169 S.C 41, 
affirmed Atlantic Coast Line R^ Co. 
V. Ford, 63 S.Ct- 249, 287 U.S 602, 
77LBd 457. 

7. fU.S.—Rogans v. Oincizinati, etc, 
R. Co. Tenn. 136 F. 673, 69 aCJL 
321. 

61 C.J. p‘ 1041 note 4* , . , 
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8. Neb—State v. Chicagro 8b N. W. 
Ry. Co., 26 N.W 2d 824. 147 Neb. 
970 

Statute held siifficiea.tly definite 
The use of the words ‘‘proper 
lights*’ does not render the statute so 
indefinite as to render it void as a 
penal statute on the ground that it 
does not fix a standard of guilt on 
which a penalty can be assessed — 
State V. Chicago & N. W. Ry. Co., 
supra » 

9. Neb—State v Chicago & N. W. 
Ry. Co., supra. 

10. Neh.—State v. Chicago & N. W. 

' Ry. Co., supra- 

PtovisiOB. held reasonable 

Such a statute has been held not 
arbitrary . and unreasonable, as 
against the contention that reflector¬ 
ized lamps are as good as oil burning 
lighlis, since there are many differ¬ 
ences m the two types of lamps in 
so far as they relate to the safety 
of railroad employees and the pub- 
Ua—State v. Chicago 8b N. W. Ry. 
Co, supra. 

Authority of commiBSioiL to allow re- 
flectoriaed lamps 

Where the legislature has occupied 
the field by statute in effect prohibit¬ 
ing the use of reflectorized lamps, a 
state commission has no power tOt 
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permit the use of such lamps —State 
V. Chicago & N, W, Ry Co., supra. 

IL Ind.—^Toledo, etc., R. Co. v. Bond, 
72 NB. 647, 35 IndApp. 142. 

12- Tex.—^Houston, etc, R. Co. v. 

O’Neal, 47 SW. 95, 91 Tex. 671. 

61 C J, p 1041 note 9 

13. Iowa —Kinyon v. Chicago, etc, 
R Co, 92 N.W. 40, 118 Iowa 349, 
96 Am SR 882. 

51 C J. p 1041 note 10. 

14- Tenn.—^Illinois Cent. R. Co v. 
Davis, 68 SW. 296, 104 Tenn 442 

15. Tenn—^Illinois Cent. R. Co. v. 
Davis, supra 

16- Tenn—^Illinois Cent. R. Co 'V 
Davis, supra—Webb v. East Ten¬ 
nessee, etc, R Co, 12 SW. 428, 88 
Tenn. 119. 

17- Tenn —^Illinois Cent. R. Co. v 
Davis, 68 S W. 296, 104 Tenn 442— 
Webb V. East Tennessee, etc, R 
Co, 12 SW 428, 88 Tenn 119. 

18. N J,—^Kosher Dairy Co. v. New 
York, etc, R Co., 78 A. 1062, 81 
NJLaw 146. 

61 C.J. p 1041 note 18. 

19. Ga—Atlanta, etc, R. Co v. 
Pope, 72 SE. 63, 9 GaApp. 647. 

61 C.J. p 1041 note 20. 
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and volume to give adequate waming.20 Under a 
statute requiring signals to be sounded at “short 
intervals” on approaching a town, and at “inter¬ 
vals” on leaving and vrhile still within the cor¬ 
porate limits, signaling at “short” intervals is re¬ 
quired on leaving as well as on approaching a 
town Where the statute requires a continuous 
signal under specified conditions, nothing short of 
this will sufiice.22 

Position and movement of train. Under stat¬ 
utes requiring signals a specified distance before 
peaching a crossing, it has been held that the sig¬ 
nal must be given, although the train starts from 
a point less than the distance from the crossing,23 
but not where a train is pulling away from a cross¬ 
ing which at the time of starting it is entirely ob- 
structing,24 unless the statute also requires a sig¬ 
nal to be g^ven on starting the train.25 Under a 
statute requiring signals to be sounded continuously 
for a specified distance before reaching a high¬ 
way crossing, the signal must be sounded before 
oars are kicked over a crossing.^® Under ordi¬ 
nances requiring a locomotive bell to be rung con¬ 
tinuously while a train is in motion within the 
municipal boundaries, the requirement applies to 
all portions of the municipality,27 including pri¬ 
vate railroad switchyards located within the mu- 
nicipahty.28 it has been both affirmed^^ and de- 
nied^o that signal regulations apply to a back¬ 
ward movement of trains. A statute requiring 
the sounding of a signal on sighting any person 


or obstruction on the track has been held inapplica¬ 
ble to switching movements.^! 

Railroads and vehicles within statutes or ordi¬ 
nance^. The company operating a railroad is or¬ 
dinarily subject to signal requirements, even though 
it does not own the railroad.22 Railroads incor¬ 
porated or constructed before as well as after pas¬ 
sage of signal statutes are subject thereto.33 Sig¬ 
nal regulations are ordinarily inapplicable to pri¬ 
vate railroads.34 An inspection car run by steam 
is a locomotive within signal statute requirements.35 
A statute requiring that locomotives be equipped 
with a bell or a whistle has been held not to ap¬ 
ply to a railroad gas motor car.3^ 

b. Eegulation by Municipality 

A municipality duly empawered by statutory or char¬ 
ter provision may make reasonable regulations as to the 
signals which must be given in connection with the 
operation of trains within the municipal limits. 

Under its general power to regulate the opera¬ 
tion of railroads within municipal boundaries, a 
municipal corporation may make reasonable regula¬ 
tions respecting the signals to be operated and 
maintained in connection with the operation of 
trains running within the corporate limits.®^ A 
municipality may have the power to restrict the 
blowing of engine whistles or the ringing of bells 
within the corporate limits.®^ 

Under particular charter or statutory provisions. 
Under a charter provision empowering a munici- 


420. Mo.—Underwood v St. Louis, 
etc., R- Co., J.77 S.W. 724, 190 Mo. 
App. 407. 

51 C J p 1042 note 22. 

ai. Tenn’—Louisville, etc., K. Co. v. 

Gardner, 1 Lea 688. 
f2. Tex.—Galveston, etc, R Oo, v 
I>uelzQ, Civ.App., 28 SW. 596 
51 C.J. p 1042 note 26. 

^ Mo.—Spicier v. St. Louis, etc., 
R. Co., 07 S.W. 43, 112 Mo.App. 
491. 

51 C J. p 1042 note 28. 

Sa* Mo.—Stillsont V. Hannibal, etc, 
R. Co.. 67 Mo. 671. 

a& S.C.—Brown v. Southern R. Co., 
48 S H. 794, 65 S p. ^60. 

51 aj. p 1042 note 80. 

Zll.—^Baltiznora, etc, R. Co. v. 
Wheeler, 63 Ill.App. 193. 

51 CJ. p 1042 note 82, 

Tjbx—G alveston, etc., R. Co, v. 
Levy, 79 SW. 979, 86 Tex.Civ.App. 
107. 

51 O.J. p 1042 note 84. 

Tex.»—Gulf, etc., R Co v. Mel- 
viUe, Giv.App., 87 SW. 868. 
n C.J. p 1043 pot^ 3$. 


29. Ala—Southern R. Co. v. Shipp, 
53 So. 150, 169 Ala 827, 385. 

61 C.J. p 1042 note 36. 

30. Tenn.—'Ring: v Tennessee Cent. 
R. Co., 164 S.W. 1181, 129 Tenn. 44, 
61 LRA.N'S., 618. 

31. U.S—Payne v. Illinois Cent R. 
Co, Tenn., 155 F. 73. 88 aCjL 
589. 

Tenn.—Louisville, etc,. R. Co. v. 

Jones, 1 Tenn.Civ App., 805. 
Lookout requirements see infra { 429. 

32. Mo.—State v. Missouri, Pac. R. 
Co., 50 S.W. 278, 149 Mo. 104. 

51 CJT. p 1044 note 76. 

ais. Ill —Galenci, etc.,' R. Co. v. 
Loomis, 18 III. 548. 56 Axn.D. 471. 

34. IlL—Western Steel Car, etc., Co. 
V. NowaJaniak, 185 IlL^p. 137. 

61 aj. p 1044 note 78. 

35. Mo.—Mudd v. Missouri, etc., R. 
Co., 124 S.W. 59, 146 MoAlPP. 888 . 

36. Minn.—Lee v. Molter. 85 N.W.2d 
801, 227 Minn, 657. 

37. Ind ’—^Pennsylvajiia R. Co. v, 
Hftimner, 186 HJEl 285, 206 Ind. 
311, rehearing- denied 189.N.2. 187, 
296 Lad. 81L 


Minn—^Larson v. Lowden, 282 NW. 
669, 204 Mm'n. SO. 

Ohio.—^Howard v. Pennsylvania R. 
Co, 69 NB2d 641, 79 Ohio App. 
184, appeal dismissed 70 N.B 2d 
873, 147 Ohio St. 248. 

S.C—^McAbee v. Southern Ry. Co, 
164 SB 444, 166 S.a 166. 

51 C-J. P 1040 note 87. 

Flagmen and safety devices sta¬ 
tioned at crossings see infra $433 
Repeal of ordlnaaoe 

A city ordinance, adopting and co¬ 
difying certain enumerated ordi¬ 
nances, and repealing all ordinances 
not enumerated or mentioned m sav¬ 
ing clause, was held to^ repeal ordi¬ 
nance requiring railroads, to erect 
cmd maintain electric gongs and sig¬ 
nals at all street crossings in city.— 
City "of Harrodsburg v. Southern Ry. 
Co. in Kentucsky, 128 S.W.2d 233, 278 
Ky. 10. 

38. Ind.—Pennsylvania R. Co. v. 
Hemmer, 186 NFL 285, 206 Ind. 
811, rehearing denied'189 N.FL 187, 
206 Ind. 811. 

Minn.—Larson ▼. Lowden, 282 N.W. 
669, 204 Minn. 89. 

S.C.—^McAbee v. Southern Ry. Co., 
164 S.F1 444, 166 S.a 166^ 
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pal council to direct the use and regulate the speed 
of locomotive engines within the city, the munici¬ 
pality may impose a signal requirement.^^ Under 
a statute authorizing municipalities to provide pro¬ 
tection against injury to persons and property m 
the use of a railroad, a municipality may impose 
signal requirements Under a statute requir¬ 
ing railroads to g^ve such signals within cities as 
the legislative authorities thereof may require, 
the municipality has exclusive power to prescribe 
signal requirements within its borders.^^ An ordi¬ 
nance prohibiting the sounding of an engine whistle 
except in cases required by statute law and also 
except in cases of extreme danger does not relieve 
a railroad from a statutory requirement to sound 
a whistle, ^2 and, furthermore, imposes the duty 
on a railroad of sounding a whistle immediately 
before entering a crossing if the ciraimstances 
attending the presence of a person on the track 
present a situation of extreme danger>3 

Reasonableness of particular regulations will de¬ 
pend on the circumstances involved. 

Conflict with state laws. In so far as a munici¬ 
pal signal regulation conflicts with state laws, the 
latter control.'^® 

c. Places to Which Signal Requirements Apply 

The determination of whether signal requirements 
apply not only to public crossings, but also to other 
places such as private crossings or railroad yards, de¬ 
pends on the terms of the regulation. 

Statutes in general language requiring signals 
at crossings apply to all public highway crossings,^® 
including istreets,^"^ without reference to how such 
thoroughfares become public roads.However, 


the requirement is inapplicable to places not pub¬ 
lic roads,such as private crossings.^O Under 
a statute requiring signals when trams approach 
crossings, there is no obligation to signal when not 
approaching a crossing,and a part of the right 
of way used by public pedestrians is not a ''cross¬ 
ing** within the meaning of a statute requiring sig¬ 
nals at crossings.®^ 

Particular statutory provisions. Under a statute 
requiring railroads to give signals at crossings 
over "public roads or private ways established pur¬ 
suant to law,** the obligation exists with respect 
to public roads not established by law,53 but there 
is no duty to sound a signal before crossing a 
private way not established by law;®^ and it has 
been held that the road must not only be used but 
must also be maintained as a public highway 
Under statutes requiring signals where a railroad 
crosses a "traveled** public road, there is no ob¬ 
ligation to sound the signal before a public road not 
"traveled.**®® Under statutes requiring signals to 
be sounded before crossing any “traveled place,** 
whether or not any particular place is "traveled** 
within the meaning of the statute will depend on 
the facts and circumstances involved.®*^ A statute 
requiring signals where a railroad crosses a "road 
or street’* refers to a public way, and not a private 
one, such as a private farm crossing.®® 

Grade or raised crossings. Under statutes re-' 
quiring signals to be sounded before crossing a 
public road, without specification as to grade, it 
IS ordinarily held that the statutory duty applies 
only to grade crossings,®® although there is au¬ 
thority to the contrary.®® 


39. Tex.—^Texas, etc., R. Co. v. Nel¬ 
son, 29 S W. 78, 9 Tex.CivApp. 166. 
51 C.J. p 1040 note 88 
4a Ill—Illinois Cent. R Co v Gil¬ 
bert. 41 N E. 724, 157 Ill. S54. 

51 C J. p 1040 note 90. 

41- Bly.—Cincinnati, etc, R. Co. v. 
Commonwealtli, 104 SW 771, 126 
Ky. 712, 31 Ky-L. 1113, 17 LrR.A, 
NS, 561 

51 C.J p 1040 note 92. 

42. Ind —^Pennsylvania R Co. v. 

Hemmer, 186 N E, 285, 206 Ind 311, 
reheannsr denied 189 N.E 137, 206 
Ind 811 

43- Ind —^Pennsylvania R. Co. v. 
Hemmer, slipra. 

44i Minn—Ijarson v. Lowden, 282 
N.W. 669, 204 Minn. 80 
61 CiJ. p 1040 note 94. 

45. Ga.—Atlantic Coast Line R. Co 
V, Adams, 66 S B. 494, 7 Ga.App. 
146 

Obio.—^Howard v. Pennsylvania R. 
Co., 69 NB.2d 641, 79' OIuo App. 


184, appeal dismissed 70 NE.2d 
373, 147 Ohio St. 248. 

48. Ga—^McCoy v Central of Geor¬ 
gia R. Co, 62 S E 297, 131 Ga 878. 

61 G J. p 1042 note 41. 

47. HI.—^Mobile, eta, R. Co. v. Da¬ 
vis, 22 NB. 860, 130 HI. 146. 

61 C,J. p 1042 note 42. 

48. Ga—^McCoy v Central of Geor¬ 
gia R Co, 62 S E. 297, 131 Ga 878. 

51 CJ p 1043 note 43. 

49. Ga—^McCoy v Central of Geor¬ 
gia R Co, supra 

51 C.J. P 1043 note 44. 

50. Iowa—^Nichols v. Chicago, etc, 
R. Co„ 100 N.W. 1116, 126 Iowa 
286 

61 C. J. p 1043 note 46. 

51- Tex—^Houston, etc. R Co. v. 
Garcia CivApp, 90 SW 713. 

51 C J. P 1043 note 60. 

52. SC —^RingstafC v. Lancaster, 
etc, R Co., 43 SB 22, 64 S.G 646. 

61 C.J. P 1043 note 46. 
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53. Ga—Southern R. Co v. Combs, 
53 S.B. 608, 124 Ga 1004. 

61 C J. p 1043 note 48 

54. Ga—Willingham v. Macon, etc., 
R. Co., 38 SB 843, 113 Ga 374 

55- Ga—Atlantic Coast Line R Co. 
V. Bunn, 58 SB. 538, 2 GaApp. 
305 

56- Mo—State v. Quincy, etc, H, 
Co, 131 SW. 161, 160 Mo.App. 566. 

57- S C —Kirby v. Southern R- Co„ 
41 SB 765, 63 SC. 494. 

61CJ. p 1043 note 64. 

58. Mass—^Pollett v. Boston & M, 
R. R, 33 N.B.2d 269. 308 Mass. 653. 

59- Wis—Jenson v. Chicago, etc,, 
R. Co, 67 NW. 869, 86 Wis. 689, 
22 LRA. 680. 

51 C J. p 1048 notes 66, 67.. 

6 a Cal,—Johnson v. Southern Pao 
R. Co, 82 P 806, 147 CaL 624, 1 
L.RA,NS, 807 

61 O J. p 1043 note 58. 
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Railroad yards. Statutes requiring* signals to be 
sounded at a ‘‘public Ci'ossing^’ do not apply to 
places within the railroad yard where people have 
been accustomed to cross solely by sufferance of 
the company.61 

Station or stopping place. Under a statute re¬ 
quiring signals of a train’s approach to be given a 
specified distance from “any regular station or 
stoppmg place/^ a railroad junction at which pas¬ 
sengers change trains is a “stoppmg place,” even 
though there is no depot or platform there.A 
place -which is not a public road, and at which a 
railroad company was in the habit of stopping 
only for the purpose of taking on or putting off pas¬ 
sengers on the latters’ request, has been held not 
to be a “regular depot or stopping place” within 
the contemplation of a statute requiring a signal 
within a specified distance thereof.®^ 

Cities, towns, and villages. Under a statute pro¬ 
viding that on approaching a city or town the 
bell or whistle shall be sounded when the train is 
at a specified distance, and, at short intervals, un¬ 
til it reaches the depot or station, and, on leaving, 
shall be sounded when the train starts and at in¬ 
tervals until it has left the corporate limits, the 
obligation to signal applies with respect to an in¬ 
corporated to-wn irrespective of the location of 
its station,®^ and the obligation also exists with 
respect to that portion of the track between the 
corporate limits and the specified point outside 
such limits;®® but such a statute has been held 
not to apply with respect to an xmincorporated 
town.®® A statute requiring signals at a speafied 
distance from crossings outside of incorporated 
cities or towns has been held applicable to a cross¬ 
ing within the corporate limits but outside of the 
settled portion of the municipality,®7 and the obli¬ 
gation to signal arises when the train is within the 
specified distance irrespective of whether the train 


itself is Tvithin or -without the corporate limits.®® 
Under a statute requiring specified signals at cross¬ 
ings, but providing that the statutory requirement 
shall not interfere with contrary requirements of 
any city or incorporated town, in the absence of 
a conflicting ordinance the statutory requirements 
apply to crossings -within such a muniapality.®® 
Under statutory provisions requinng signals at 
crossings generally, but excusing the giving of 
signals within town or city limits unless required 
by oidinance, signals should be sounded at a cross¬ 
ing within a -village.'^® A statute providing for 
the giving of signals when a tram is at a distance 
of one mile and is approaching a city or town has 
been held not intended to protect persons crossing 
the railroad outside the corporate limits, although 
within one mile thereof. 

§ 429. Lookouts 

The state or a duly empowered municipality may 
require lookouts in connection with the operation of 
trains in which event a lookout must be maintained in 
the places specified by the regulations. 

Within its powers to regulate the operation of 
railroads, a state may provide for and regulate 
lookouts on, or in connection with the nmning 
of, tramsJ^ A municipal corporation, under its 
power to regulate the operation of railroads -with¬ 
in municipal boundaries, may make reasonable 
regulations respecting lookouts'^® Municipal pow¬ 
er to regulate lookouts kept on trains may arise 
from express statutory provision, or may be im¬ 
plied from the general welfare clause of a mu¬ 
nicipal charter.74 

Lookout statutes are satisfied if one member of 
the tram crew keeps an effective lookout.'^® Un¬ 
der a regulation requiring a watchman on the 
rear of a backing locomotive, the watchman must 
be stationed on tiie rear of the tender.*^® An en- 
gine'^7 or motor car run on railroad tracks'^® may 


61. Mo —Gurley v. Missouri Pac. 
R. Co., 16 S.W. 11, 104 Mo. 211. 

62. Ala—Ensley R. Co. v. Che-wn- 
ms, 9 So. 458, 93 Ala. 24 

63. Ala.—Cook v. Central R., etc., 
Co., 67 Ala 533. 

64. Tenn—^Illinois Cent R Co v. 
I>avis, 68 SW. 296, 104 Tenn. 442. 

51 C.J. p 1044 note 66. 

65- Tenn—^Illinois Cent. R 0>. v, 
Adams, 2 Tenn.Civ.App. 118. 

66 . Tenn—^Xjouisville, etc, R. Co, v. 
Collier, 64 S.W- 980, 104 Tenn. 189 
—Webb V. East Tennessee, etc., R. 
Co., 12 S.W. 428, 88 Teim. 119. 

67. Ky—Louisville, etc, R. Co. v. 
Molloy, 91 SW 685, 38 KyJU 1113 

61 C J. p 1044 note 70. 


68 . Ky.—^Illinois Cent R. Co. v. 
Commonwealth, 66 SW. 409, 108 
Ky. 348, 21 KyX.. 1779 

61 CJ. p 1044 note 71. 

69. Ind—^Lake Shore, etc., R. Co. v. 
Myers, 98 N.B 654, 100 NB. 313, 62 
Ind App 59. 

70. Iowa —^Bruggeman v. Illinois 
Cent. R. Co, 123 N.W 1007, 147 
Iowa 187, AnnCas.l912B 876. 

71. Tenn—Stncklin v. Louisville & 
N, R. Co, 2 Tenn App. 141. 

72. Ark.—St l/ouis Southwestern R. 
Co. V. Cone, 163 $ W, 1170, 111 Ark. 
309. 

51 C J. p 1045 note 90. 

7a us —Atlantic Coast Line R. Co. 

1012 


V. Goldsboro, NC, 34 -S-Ct 364, 283 
U.S. 548. 68 LBd. 721. 

51 C.J p 1045 note 92 

74. Ind—Wabash R. Co. v Mc- 
Domels, 107 N E 291, 183 Ind. 104. 
51 C.J. p 1045 note 94. 

76. Ark—St. Louis Southwestern R. 
Co. V Cone, 163 S.W. 1170, 111 
Ark. 309. 

76. Ind—^Harmon v. Poran, 94 NE 
1050, 95 N.E. 697, 48 IndA.pp. 262 

51 aJ. p 1045 note 96 

77. Ark.—Smith, etc, R- Co. v. 
Messek, 131 SW. 966, 96 Ark. 243 

51 CJT. p 1Q46 note 8. 

78- Ark.—Central R. Co. v. LIndley, 
161 S.W. 246, 105 Ark. 294. 
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constitute a "train” within the meaning of look¬ 
out statutes 

Place and nature of movement. Statutes requir¬ 
ing a constant lookout to be kept by tram crews 
for persons and property on railroad tracks apply 
to cars and engines run in railroad yards,as do 
also statutes or ordinances requiring a lookout on 
the rear end of a backward moving tram ,80 which 
latter also apply to coupling movements.81 How¬ 
ever, there is authority to the effect that a statute 
requiring a lookout and efforts to stop the train on 
sighting any person or obstruction on the track 
IS inapplicable to mere switching movements 82 
Under a statute requiring a backing passenger tram 
to be preceded by a man on foot to warn of its 
approach to a station, the distance of the track 
and tram from the station necessary to raise the 
statutory duty will depend on the provisions of the 
statute 83 A railroad rule requiring a flagman to 
go to the rear of the train to protect it when a 
train stops under circumstances m which it may be 
overtaken by another train has been held to relate 
to unusual stops not contemplated or provided 
for,84 such as may be caused by accident or me¬ 
chanical failure between stations and the like, 83 
and not station stops or other operations where the 
tram is adequately protected by block signals and 
yard-limit rules.86 

§ 430, Lighting Tracks 

The state may regulate the lighting of tracks In the 
streets, or may delegate its power in this respect to 
municipalities. Regulations with respect to the lighting 
of tracks should be reasonable and must be sufficiently 
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definite and certain to inform the railroad of what must 
be done. 

While a state under its power to regulate the 
operation of railroads may provide for and regulate 
the lighting of tracks in streets,87 it may, as a 
proper exercise of the police power, delegate this 
power to municipalities,8 8 as where it authorizes 
municipal corporations to require railroads to light 
their tracks at crossings within the municipality 8® 
An ordinance requiring the lighting of tracks is 
not a tax measure.80 

Under a statute authorizing municipalities to 
require railroads to "maintain” lights at track and 
street intersections, the municipality may require 
"installation” of lights at intersections thereto¬ 
fore unlighted.8i Under a statute authorizing the 
municipality to require railroade to maintain lights 
similar to, and of equal power with, those used by 
the city in lighting the streets, the municipality 
cannot require maintenance of lights superior to 
those used by the city for lighting the streets.^8 
It has been held that a railroad operating in com¬ 
pliance with a later statute eliminating street grade 
tracks cannot be compelled to light its tracks, un¬ 
der a prior statute, passed when tracks were on the 
street grade, requiring lighting of tracks.83 

The ordinance should be sufficiently definite and 
certain to inform the company of what it is re¬ 
quired to do,8^ as by specifying the time within 
which it must be complied with,^^3 and fixing the 
time or times at which the tracks shall be kept 
lighted 88 Under some provisions, railroads can 
be required to light their crossings only at such 
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•79. Ark—Ft Smith, etc, R. Co. v 
Messek, 131 S.W 966, 96 Ark. 243 

51 C.J. p 1045 note 98 

j 80. Ind—Baltimore, etc, R. Co. v 
Peterson, 59 N.EL 1044, 166 Ind. 
364. 

61 C J. p 1045 note 99. 

^1. Ind—^Pittsburgrh, etc, R Co v 
McNeil, 69 NE 471, 3-4 IndApp 
310. 

^1 C J. p 1045 note 1. 

SSL 'U.S—^Payne v Illinois Cent R 
Co, Tenn., 165 P 73, 83 C C A 589 

51 CJ. p 1045 note 8. 

83. Miss —^Tazoo, etc, R, Co. v 
Metcalf, 36 So 259, 84 Miss 242. 

51 C.J. p 1046 note 7. 

84i m.—Chicag'O Great 'Vv estern Ry 
Co. V. Illinois Commerce Commis¬ 
sion ex rel. Brotherhood of R. R 
Trainmen, 76 N.B2d SIS, 898 Ill. 
190. 

85. HI.—Chicago Great Western Ry 
Co, v. Illinois Commerce Commis¬ 
sion ex rel. Brotherhood of, R. B 
Trainmen, supra. 


86 . Ill —Chicago Great Western Ry. 
Co V Illinois Commerce Commis¬ 
sion ex rel Brotherhood of R. R 
Trainmen, supra 

87. DC—Washington Terminal Co 
V. District of Columbia, 36 App 
DC 186 

Ohio—St, Mary's v. Lake Brie, etc, 
R Co, 63 NE 796, 60 Ohio St. 136. 

88 . Ind—^Public Service Co of In¬ 
diana v City of New Castle, 8 N, 
E 2d 821, 212 Ind 229. 

51 C J. P 1046 note 19 

89. Ohio—Cincinnati, etc., R Co. v 
Bowling Green, 49 NE 121, 57 
Ohio St 336, 41 LRA. 422. 

61 CJ. p 1046 note 19. 

GoveriuaeiLtal foaotloa. 

A mumcipaJity exercising its pow¬ 
er, under statute, to require that 
railroads light their tracks at street 
intersections, was exercising its po¬ 
lice power and was functioning gov- 
ernmentally —^Public Service Co. of 
Indiana v City of New Castle, 8 N 
E2d 821, 212 Ind. 229. 

90. La.—State v St. Louis, etc, R. 
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Co, 70 So 621, 138 La 714, error 
dismissed 38 S Ct 8, 245 U.S. 674, 
62 LEd 541 

91- La—State v St Louis, etc, R. 
Co., supra. 

61 G.J. p 1046 note 21. 

92. La—State v. St Louis, etc., R. 
Co, supra 

61 C J. P 1046 note 23 

93. D C —^District of Columbia v. 

Philadelphia, etc, R Co, 28 App 
DC 143—Washington Terminal 

Co. V. District of Columbia, 36 
App Da 186. 

94. Ind—^Pittsburgh, etc., R Co v. 
Hartford City, 82 NE 787, 85 N 
E 362, 170 Ind. 674, 30 L.RJL,N 
S, 461 

61 CJ. p 1047 note 31 

95. Ohio—^Lake Erie, etc, R. Co. v 
St Mary's, 14 Ohio Cir.Ct. 202, 7 
Ohio Cir.Dec. 661. 

61 C.J. p 1047 note 32. 

96. Ind —Shelbyville v Cleveland, 
etc, R. Co., 44 N.B. 929, 146 Ind 
66 . 

51 C J. p 1047 note 3S. 
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times as they are used for the crossing of trains, 
and at reasonable times before and after such 

crossing.97 

Reasonableness of regulation. Under statutes 
delgating to a municipality the power to regulate 
the lighting of railroad tracks within its corporate 
limits, the municipality may, by ordinance, pre¬ 
scribe any reasonable regulation governing the 
matter but this power of regulation must be 
reasonably exerased according to what may be 
necessary for the safety of the public at the cross¬ 
ing,® ® and not as a means of compelling the rail¬ 
road company to light the city streets.^ 

Expense of lighting. Statutes may properly pro¬ 
vide that, if the railroad company does not light 
its tracks as required by the statute, the munici¬ 
pality may do so at the company's expense.^ How¬ 
ever, in the absence of charter or statutory au¬ 
thorization, a municipality lacks power to require 
a railroad to light its tracks at its own expense,® 
and such power will not be inferred from general 
authorization to protect the public welfare,^ or 
from specific authorization to regulate and control 
the lighting of streets*5 

§ 431. Speed 

a. In general 

b. Power of municipality to regulate 


a. In G^ral 

The state or a duly authorized board or commission 
may regulate the speed of railroad trains. Such regu¬ 
lations must be reasonable, and they apply to the trams, 
companies, and places specified. 

A State has the power to regulate the speed of 
railroad cars, trains, and locomotives,® and may 
delegate such power to a board or commission;" 
and a grant of charter power to a railroad to regu¬ 
late the speed of its trains does not deprive the 
state of Its reserved power to control such matter.® 
However, such regulations are subject to constitu¬ 
tional restrictions® and must be reasonable m their 
nature and effect.^® The courts, in the absence of 
statute or ordinance so authorizing, cannot fix the 
rate of speed at which trains should be operated 

within municipalities.il 

In the absence of statute, railroads may run trains 
at any speed that is safe for their passengers and 
freight.i2 The duty of a railroad to use due dili¬ 
gence and care in the operation of its trains may ob¬ 
ligate it to run trains at a slovrer rate than that per¬ 
mitted by statute.i® As far as concerns speed, the 
operators of trains running on schedules are not re¬ 
quired to heed everyone who makes a motion or at¬ 
tempts to communicate with them by signal, where 
the signals are not those in usual and ordinary use.i^ 
Regulations governing the speed of railroads must 
be construed as a whole.^® 


97- Ind.—Public Service Co. of lu- 
diEuia V City of New Castle, 8 N 
E.2d 821, 212 Ind. 229. 

98- Ind.—Chicago, etc, R. Co. v 
Salem, 82 N.E, 918, 170 Ind. 163. 

61 C.J. p 1046 note 27. 

99- Ind.—Shelbyville v. develand, 
etc., R- Co., 44 NE. 929, 146 Ind 
66 . 

61 C J. p 1046 note 29. 

1- Ind-—develand, etc., R. Co. v. 
Connersville, *46 NB, 579, 147 Ind 
277, 62 Am-SR. 418, 87 L.R.A. 176. 

51 C J. p 1047 note SO. 

2. Ohio—St. Mary’s v. X^ke Brie, 
etc., R. Co., SZ N.B. 796, 60 Ohio 
St. 186, 

61 CJ. p 1047 note 86. 

3. Pa—Hazleton v. Lehigh Valley 
R. Co, 11 PaDist. 644, 10 Kulp 571. 

Pa.—^Hazleton v. Lehigh Valley 
R. Co., suprcL 

6- Pa—^Hazleton v. Lehigh Valley 
R. Co, supra. 

6. Neb—^Davison v. Chicago, etc, 
R. Co., 160 N.W 877. 100 Neb. 462, 
L.R.A.1917C 135 

51 ax p 1047 note 43. 

7. Miss—^Hines v. Andrews, 86 So. 
801, 124 Miss. 292. 

51 C.X p 1050 note L 


8- Ind—Cleveland, etc, R. Co v. 
Harrington, SO N.E. 87, 131 Ind 
426. 

51 CX p 1047 note 46. 

9- Neb.—Davison v. Chicago, etc, 
R. Co, 160 NW 877. 100 Neb. 462, 
L.R.A.1917C 136 

10. Neb-—Davison v. Chicago, etc, 
R Co, supra. 

51 C.X p 1047 note 45. 

11- Ky. —Cincinnati, etc, R. Co. v. 
Commonwealth, 104 SW. 771, 126 
Ky. 712, 31 Ky.L. 1118, 17 L.RA., 
NS., 661. 

Mo.—Corpus Juris dted In Thomp¬ 
son V. St Liouis-Scm Prancisco 
Ry. Co., 69 SW.2a 936, 941, 334 
Mo. 958. 

12- Ala.—Cannon v. Louisville & N. 
R. Co., 42 So.2d 340, 252 Ala 571. 

La,—^Friedman’s Estate v. Texas & 
P. Ry Co, App., 24 So 2d 167, re¬ 
versed on other grounds 25 So.2d 
88, 209 lA 540, 168 A.LR. 1228. 
“ITiider control” in respect of a 
train, means to be able to stop with¬ 
in the distance within which the 
track is seen to be clear.—Fuller v. 
Oregon-Washington R. & Nav. Co., 
181 P. 338, 341, 93 Or. 160—66 C.X 
p 1293 note 99 


Speed in open country 
High rate of speed of a train in 
open country, where no particular 
conditions exist which make it dan¬ 
gerous. does not constitute action¬ 
able negligence—Chicago, R I & P. 
R. Co. V. Consumers Co-op Ass’n, KX 
A.Kan., 180 F.2d 900, certiorari de¬ 
nied 71 S Ct. 42, 340 U S. 813. 96 L. 
Ed. - 

13. Utah—Smith v. San Pedro, etc., 

R. Co, 100 P. 673, 36 Utah 390. 

51 ax p 1051 note 8. 

14. Mo.—Cottonwood Fibre Co v. 
Thompson, 226 S.W.2d 702, 369 Mo. 
1062. 

15. Mo.—^Brown v. Alton R. Co., 151 

S. W2d 727, 236 Mo App 26— 

Brown v. Alton R- Co., App, 132 
•S.W.2d 713, record quashed on 
other grounds State ex rel. Alton 
R. Co. V. Sham, 143 S.W.2d 233, 
346 Mo 681 

Speed limit between” streets 
An ordinance fixing speed limit for 
trains between named streets did not 
by' the use of the word **between” 
exclude crossing on one of such 
named streets.—Smith v. Atlantic 
Coast Line R. Co., C-CXA-Fla., 127 F. 
2d 798. 
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Trams and vehicles within regutatio^is. When a 
regulation prescribes different speed limits for 
freight and passenger trains, the fact that a reg¬ 
ular freight train is carrying passengers does not 
authorize it to proceed at the higher rate of speed 
Speed regulations ordinarily apply to detached loco¬ 
motives not hauling cars Under a regulation re¬ 
stricting the speed of any through train along a 
specified street, an engine and tender engaged in 
dropping cars from the train prior to proceeding 
with it are subject to the regulation.^* The word 
‘‘vehicle,” as used in a speed regulation ordinarily 
will not include locomotives or cars which run and 
are operated only over and on a permanent track or 
fixed way, unless the context of the regulation clear¬ 
ly indicates an intention to include them.^^ 

Companies and persons within regulations. Stat¬ 
utes or ordinances applying in terms to any person 
ninning or causing trains to be run contrary to 
speed regulations apply to companies owning or 
operatmg the road,20 as well as to the persons 
operating the trains.*! 

Territorial application in general- Ordinances 
limiting the rate of speed of trains within the cor¬ 
porate limits apply to all places within those limits,** 
including the unplatted and unsettled portions there¬ 
of,** the railroad switchyards,*^ and lands belong¬ 
ing to the railroad company,*® and are not limited 
to movement of trains on the streets.*® The pre- 
ecribed speed limit should be observed as soon as 
the train starts across the city line.*^ Some pro¬ 


visions regulating the speed of locomotives and 
cars passing through towns, cities, and villages ap¬ 
ply to organized, incorporated towns, cities, and 
villages, ncluding the territory embraced in their 
limits as fixed by law,** and are not limited to the 
improved and inhabited portions of such localities.** 

Under an ordinance restricting speed through 
traveled streets, places other than traveled streets 
are not within the speed regulation.*® Under an 
ordinance restricting speed “over or across the sur¬ 
face of any public place, at any place” between 
designated streets, it has been held that the speed 
restriction applies to a public place, even though not 
between the designated streets*! The question 
whether a municipal ordinance regulating the speed 
of trains is applicable to a particular locality may 
be for the jury under all the arcumstances.** 

Speed at crossings- Under regulations requiring 
trams to slow up on approaching public crossings, 
the requirement has been held applicable only to 
public** grade*^ crossings, and not to apply where 
compliance is an operating impossibility.*® Under 
an Ordinance limiting the speed of trains to a speci¬ 
fied rate until specified safety devices are provided 
and put in operation at street intersections, the re¬ 
striction ceases to be in force when the devices are 
constructed and put in operation,*® and is not re¬ 
vived by the railroad’s subsequent failure to operate 
them.**^ An ordinance permitting a higher rate of 
speed than that allowed by a prior ordinance on the 
condition that gates are constructed at crossings will 


•16- Ill.—Chicagro, etc, R. Co. v 
Thorson, 68 Ill App. 288 
“17. Ill—See Chrlstmann v Illinois 
Cent R. Co., 199 Ill.App. 139, 143. 
Mo—Campbell v. Chicagro, B. & Q 
R. Co., 246 S.W. 68, 211 Mo App. 
331. 

.€1 C J. p 1061 note 11. 

18. N.C.—Dorsett v. Atlantic Coast 
Line ». Co, 87 SB. 961, 171 N.C. 
109. 

19. Ga —Georgria Power Co, v 

Cl^lc, 26 S B 2d 91, 69 Ga,App 273. 

20- Ind.—Southern R. Co. v. Jones, 
71 NJB3. 275, 33 IndJ\.p(p. 333. 

Tex.—^Missouri, etc., R. Co. v Owens, 
CivJiLpp, 75 S.W. 679. 

Natural persons and corporations 
An ordinance prohibitingr any rail¬ 
road, engrme, car or cars from run¬ 
ning: in excess of a certain speed was 
broad enougrh. to cover both natural 
persons and corporations, notwith¬ 
standing: that part of ordinance pre- 
> scribing: the penalty referred only to 
“any person oy pja^rsons,” since “per¬ 
sons** n^ay be .either natural or artifi¬ 
cial.—^Brown v. .Alton R.' Co, 161 
mS.w’*2d 727, 235 JB^CpApp. 25—Brown 


V Alton R. Co, App, 132 S'W2d 73, 
record quashed on other grrounds 
State ex rel. Alton R Co v. Sham, 
143 SW.2d 233, 346 Mo. 68L 

21 . Ind—Southern R Co. v. Jones, 
71 NB. 276, 33 Ind App 333. 

Tex—^Missouri, etc R. Co, v, Owens, 
Civ App, 76 SW. 679 

22 . Mo—Campbell v. Chicagro, B. & 
Q. R. Co., 246 S.W. 68, 211 Mo. 
App 331 

51 C J. p 1051 note 16. 

23. Ind—Whitson v. Franklin, 34 
Ind 392. 

24. Mo—Kidd v Chicago, etc, R. 
Co., 27*4 S.W. 1079, 310 Mo. 1, cer¬ 
tiorari domed 46 SCt. 119, 269 XJ 
S. 582, 70 LBd 424 

61 aJ. p 1061 note 17, 

26. Ind —Whitson v. Franklin, 34 
Ind. 392. 

26. Mo—^B^idd V. Chicago, etc., R. 
Co, 274 SW. 1079, 310 Mo 1, cer¬ 
tiorari denied 46 S.Ct. 119, 269 U.a 
582, 70 L.Bd. 424. 

27. Ga.—^Atlantic Coast Line R. Co 
V. Adams, 66 S.B, 494, 7 GaAppt. 
146 

61 C.J. p 1061 note 20. 
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28. Miss—^Illinois Cent. R Co, v. 
Jordan, 63 Miss 458. 

29. Miss —^Illanois Cent. R. Co. v. 
Jordan, supra. 

Wis —Nolan V. Milwaukee, etc., R 
Co, 64 NW. 319, 91 Wxs. 16. 

30. CFla,—Seaboard Air Line R. Co 
V Tomberlin, 70 So 436, 70 Fla 
437—Seaboard Air Line R. Co. v. 
Smith, 43 So 236, 63 Fla, 375. 

31. Wash—GiUum v Pacific Coast 
R Co. 279 P 114, 162 Wash 657. 

51 C J. p 1061 note 24. 

32- Ga.—Jackson v. Seaboard Air 
Line Ry, 78 SB 1059, 140 Ga. 277. 
33. Ga.—Comer v. Shaw, 25 S B. 733, 
98 Ga 543. 

61 CJ. pl061 note 27. 

34- Ga.—^McBlroy v, Georgia, etc., 
R. Co, 26 SB. 439, 98 Ga. 257. 

35- Ga—Central of Georgia R. Co. 
V. Harper, 53 S.B. 391, 124 Ga. 836. 

51 C J. p 1051 note 29. 

36. Ill.—Hecker v. Illinois Cent* R. 

Co.. 83 N.B. 466, 231 HI. 574* 

51 C J. p 1052 note 3^ 

37- Ill. —Hecker v. Illinois Cent. R. 
I Co., supra. 
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not be construed as repealing the -prior ordinance as 
to places where the condition has not been com¬ 
plied wdth.^^ The word “highway,” as used in an 
ordinance restricting speed at a highway crossing 
unless specified safety devices are provided, is not 
limited to highways formally established by the au¬ 
thorities,^ 9 but also includes highways becoming 
such by prescription.^® 

Speed at stations. Under a penal statute forbid¬ 
ding trains or detached locomotives to run “into” 
or “through” a passenger station in excess of a 
specified speed, it is permissible to exceed such 
speed when running past a station wholly on one 
side of the track.^^ 

b. Power of Mnnidpality to Begulate 

(1) In general 

(2) Reasonableness and discrimination 
(1) In General 

It fs generally considered that a municipality has 
only such power to regulate the speed of railroads as 
has been delegated to it, although Its power In this re¬ 
spect may be implied from other powers expressly grant¬ 
ed. A municipal speed regulation Is Invalid in so far as 
It may conflict with state laws. 

While there is authority to the effect that mu¬ 
nicipal powder to regulate the speed of railroad 
trains within the municipality exists independently 

of statute^2 or constitution,general rule is 

that a municipality has only such power in this re¬ 
spect as has been delegated to it expressly or im¬ 
pliedly by statute or constitution.^^ The power may 
be derived from express charter or statutory pro¬ 


visions,or may be implied from other powers ex¬ 
pressly granted,^® such as the “general welfare*' 
clause of a municipal charter.'*'^ Ordinarily, un¬ 
der its general powers to regulate the operation of a 
railroad within its limits, and to regulate the use of 
its streets by public utilities, a municipal corpora¬ 
tion has the power to regulate and restrict the rate 
of speed of trains and locomotives while running 
within its corporate liniits,48 as a proper municipal 
police regulation.**® Under a statute empowenng a 
municipality to enact and enforce within its limits 
all local police, sanitary, and other regulations not 
conflicting with general laws, and in the absence of 
any state statute as to speed of trains, a municipality 
may require a railroad to observe such reasonable 
precautions as to speed of trains passing through 
the municipality as may be needful to public safety.^® 
Statutes giving a board or commission general su¬ 
pervision of the regulation of operation of railroads 
do not deprive a municipality of its power to regu¬ 
late the speed of trains within its corporate limits,®* 
although there is authority to the contrary.®^ 

The power of a municipality to regulate the ^eed 
of railroad trains and locomotives ordinarily extends 
to all places within the corporate limits,®® even 
though outside of the limits of public streets and 
thoroughfares.®^ Under a statute providing that, 
when a railroad track is laid in a municipality, the 
council may regulate the speed of all locomotives and 
railroad cars within the corporate limits, the mu¬ 
nicipality may regulate speed at places other than 
street crossings.®® 

Boroughs. Under a statute authorizing a borough 


23. Mo—Graney v St Louis, etc, 
R. Co, 38 SW. 969. 

39. Me—^Moore v Maine Cent R. 
Co, 76 A. 871, 106 Me. 297. 

40. Me —^Moore v. Maine Cent R. 
Co, supra. 

4L Vt—^Plint V Central Vermont 
R Co, 73 A 690, 82 Vt 269 
61 CJ.p 1062 note 43. 

42. Ind.—Whitson v. Franklin, 84 
Ind 392. 

43. Utah —Shortino v. Salt Lake, 
etc., R. Co., 174 P. 860, 52 Utah 
476 

61 CJ.p 1047 note 49. 

44. U S.—^Erb v. Morasch, Kan., 20 
set 819, 177 US. 584, 44 L.Ed 
897, 

Power Usnlted to highway orosslxLgrB 
Where, at time of passage of ordi¬ 
nance regulating speed of railroad 
trains through town, there was no 
statute authorizing town to enact 
such ordinances, and power of towns 
was limited to protection of hjighway 
'crossings, town ordinance affected 


only speed of trains crossing public 
highways and protected only persons 
using or intending to use highway 
crossings —Southern Ry Co. v. 
Harpe, 68 N.E 2d 346, 223 Ind 124. ‘ 

45- Ill —Chicago, etc., R Co v. 
Carlinvllle, 65 ITB 730, 200 Ill. 
314, 93 Am.S.R 190, 60 LRA. 891. 
51 C J. p 1048 note 56. 

46. Ind.—^Baltimore, etc., R Co. v. 
Whiting, 68 NB 266, 161 Ind. 228. 

61 C J p 1048 note 67. 

47. Ga.—Nashville, etc, R Co v. 
Peavler, 68 S.E 432, 134 Ga. 618 

51 CJ.p 1048 note 68. 

48. Mo—^Harvey v. Gardner, 223 S. 
W.2d 428, 369 Mo. 730—Thompson 
V. St. Louis-San Francisco Ry. Co., 
69 SW.2d 936, 334 Mo 958. 

51 C J. p 1048 note 64. 

49. Minn.—Lang v. Chicago & N. W. 
Ry. Co., 296 N.W. 67, 208 Minn. 487- 

61 OJ. p 1048 note 66. 

50. Ky—Cincinnati, etc, R Co., v. 

Commonwealth, 104 771, 126 
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Ky. 712, 31 Ky.L. 1113, 17 LRJl, 
IT.S, 661. 

51. Okl —St. Louis-San Francisco 

R. Co V. Bryan, 237 P. 613, 113 
Okl. 39. 

S.C—^Boggero v. Southern R Co., 41 

S. B. 819, 64 S a 104. 

Absence of aotlozL by oommisslon 

Fact that legislature had given 
power to commission to regulate 
speed of railway trains did not pre¬ 
vent city from doing so in absence 
of showing that commission had tak¬ 
en action—^Frazier v. Northern Pac. 
Ry. Co., I>.C.Idaho, 28 FSupp. 20. 

52. HI.—^Wltt V Cleveland, etc., R. 
Co., 166 NE 326, 324 Ill 494. 

61 C J. P 1048 note 72. 

53. NT —Green v. Delaware, etc, 
Canal Co, 88 Hun 61. 

64w NY—Greeu v. Delaware, etc.. 
Canal Oo, supra. 

61 OJ. p 1048 note 6L 

55. Ohio —Blancke v. New York 
Cent R Co., 133 N.B. 484, 102 Ohio 
St 178. 
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to make such ordinances as are deemed necessary for 
the good order and government of the borough, it 
has been held that it lacks power to regulate the 
speed of trains within its limits.66 
A police jury lacks power to regulate the speed of 
trains within municipalities 57 
Conflict with state and federal laws. In accord¬ 
ance with general rules, a municipal regulation of 
the speed of trains is invalid in so far as it conflicts 
with state laws.^s Under a statute empowering mu¬ 
nicipalities to make speed regulations and providing 
a specified penalty for violation, a regulatory ordi¬ 
nance providing a different remedy for violation is 
void.5^ A speed regulation is not invalid as a 
restriction on interstate commerce ,5® nor, under a 
federal statute forbidding obstruction of United 
States mails, is a municipal restriction of the speed 
of trains invalid as an obstruction of mail trains 
Presumption of validity and reasonableness. A 
municipal speed regulation passed pursuant to legis¬ 
lative authority is prima facie valid,52 and, while 
the presumption of validity is rebuttable,55 the ordi¬ 
nance should not be declared invalid as unreasonable 
unless clearly of the latter character 54 Mere re¬ 
striction to a low speed is not in itself conclusive 
as to the unreasonable character of the regulation 55 

(2) Reasonableness and Discrimination 

Municipal regulations as to the speed of trams must 
be reasonable and must not be unlawfully discrimina¬ 


tory. The reasonableness of any given ordinance de¬ 
pends, in the final analysis, on the particular circum¬ 
stances. 

Municipal regulations as to the speed of trams 
must be reasonable,®® and the courts ordinarily have 
power to declare a municipal regulation governing 
speed of trains invalid because unreasonable, even 
though the power to regulate speed has been ex¬ 
pressly conferred on the municipality,®'^ However, 
if the regulation is satisfactory in other respects, 
and also reasonable, it will be enforced ,5® and there 
is authority to the effect that an ordinance fixing 
the speed of trams within the limits or details pre¬ 
scribed by statute cannot be declared void as un- 
reasonable.59 The reasonable or unreasonable char¬ 
acter of particular ordinances will, in the final 
analysis, depend on the particular circumstances in¬ 
volved.'^® 

Discrimination. A municipal ordmance regulating 
the speed of railroad trains will be held invalid if it 
makes an unnecessary or unwarranted discrimination 
between competing roads 7i 

Full stop An ordinance requiring trains to come 
to a full stop before crossing specified streets may 

be upheld as reasonable.72 

Time. The reasonableness of municipal speed 
regulations should be determined as of the time o-f 
their application rather than as of the time of the 
enactment of the ordinance.'^® 


sa. Pa—^Pittsburgh, etc, R Co. v 
Crafton Borough, 17 PaDist 204 

51 C J. p 1048 note 67. 

57. La—State v Miller, 5 So 268, 7 
So 672, 41 La Ann. 53 

38- Pla.—Seaboard Air Line R Co 
V Smith, 43 Sa 235. 63 Pla 375. 

61 C J p 1040 note 76. 

39. Ohio—Caskey v Bell Center, 8 
Ohio hrP,NS, 163 

51 C J p 1049 note 77. 

80- Ill.—Chicago, etc, R Co, v 

Carlmville, 65 NB 730. 200 lU. 314, 
98 Am SB. 190, 60 L,BA. 391. 

61 aj. p 1049 note 78. 

•61. HI,—Chicago, eta, R Co, v. 

Carlmville, 66 N E 730. 200 Ill 314, 
98 Am SR 190, 60 LRA. 391 

51 C J. p 1049 note 80 

82- Mo—Thompson v fit. Louis-San 
Francisco Ry. Co, 69 S.W2d 936, 
S34 Mo. 968. 

51 C J. p 1060 note 94 

83- Ohio.—Cleveland, etc., R Co v 
Grambo, 134 NE 648, 103 Ohio St 
471, 20 A L R. 1214. 

51 C.J. p 1050 note 96. 

84. Ohio.—Blanche ^ v. 17ew York 
CSent. B. Co., 133 NJ33. 484, 102 Ohio 
St. 178. 

51 C,J. p 1050 note 9^ 


65- Tenn.—^Hines v Partridge, 231 
S W 16, 144 Tenn 219. 

61 C J p 1050 note 97. 

66. Minn —^Evison v Chicago, etc, 
K Co, 48 NW. 6. 46 Minn 370, 11 
LR.A 434. 

51 C J p 1049 note 83. 

67. Ill.—Chicago, etc, B Co. v 
CarlinviUe, 66 NE 730, 200 Ill 
814, 93 Am SR 190, 60 L.RA. 391. 

51 C J P 1051 note 4. 

68. US —^Frazier v. Northern Paa 
By. Co, DC Idaho, 28 F Supp 26 

Minn—Lang v. Chicago & N W By. 

Co., 296 N.W 57. 208 Minn. 487. 
Mo —Thompson v. St. Louis-San 
Francisco Ry. Co., 69 S.W.2d 936, 
334 Mo. 958. 

51 C.J p 1049 note 86. 

Ijooal body as pzixnaxy Judge of rea¬ 
sonableness 

Legislative body of municipality 
IS primary Judge of necessity or rea¬ 
sonableness of speed regulation of 
railroad trams operating through 
city —^Thompson v St. Loms-San 
Francisco Ry Co, supra. 

69. Ill.—Gibbons V. Aurora, etc, R 
Co, 104 NE 1063, 263 Ill 266. 

51 CT. p 1049 note 84. p 1051 note 6 

70. Ho.—Gorpiis d'Qxis cited in 
Thompson v. St Louis-San Fran- 
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CISCO Ry Co., 69 S.W 2d 936, 941, 
334 Mo. 958 

51 C J. p 1049 note 87, p 1050 note 89 
Keld reasonable 

(1) Five miles per hour—^Irvrin v. 
St Louis-San Francisco Ry. Co, 30 
SW2d 56, 325 Mo. 1019 

(2) Bight miles per hour.—^Frazier 
V Northern Pac. Ry Co., D.C Idaho, 
28 F.Supp. 20. 

(3) Ten nules per hour.—^Thomp¬ 
son V. St. Louis-San Francisco Ry. 
Co., 69 S.W2d 936, 334 Mo 968 

(4> Fifteen miles per hour.— 
Brown v. Alton R Co, 161 S.W2d 
727, 236 MoApp. 26—Brown v. Alton 
R Co, App., 132 SW2d 713, record 
quashed on other grounds State ex 
rel Alton R Co v. Sham, 143 S W 2d 
233, 346 Mo 681. 

71. ni—Lake View v. Tate, 22 N.E 
791, 130 III. 247, 6 LR.A. 268, 

61 C J p 1049 note 73 
Dlsorixnmatlon held not shown 
U S —Frazier v. Northern Pac Ry. 
Co., D.C Idaho, 28 F Supp. 20. 

72m N T.—Buffalo V. New York, etc, 
R, Co, 46 NE 496, 162 NY. 276 
Stopping before crossing other rail¬ 
roads see infra $ 432. 

73- Ohio —Cleveland, etc, R. Co. v. 
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Questions of law and fact The question of the 
reasonableness of a municipal speed regulation is 
for the court*^^ unless disputed questions of fact 
occur for submission to the jury.'^s 

§ 432. Precautions on Crossing Other Rail¬ 
roads 

The state or a duly authorized board or commission 
may require reasonable precautions to be taken in the 
operation of trains at track intersections with other rail¬ 
roads* 

Under its powers to regulate the operation of rail¬ 
roads, the state may require reasonable precautions 
in the operation of trains at track intersections 
with other railroads,*^® Under some provisions, 
when the tracks of two railroads cross each other, 
the engineers and conductors must stop their trams 
within a specified distance of such crossing and not 
proceed until they know the way to be clear.77 Un¬ 
der a statute providing that whenever railroads cross 
each other the trains shall be brought to a full stop 
a specified distance before the crossing, in the ab¬ 
sence of specified safety devices or precautions there¬ 
at, a railroad leasing two intersecting roads and 
operating all trains thereon has been held obligated 
to comply with the statutory requirement Where 
a statute requires railroad trains to stop before 
crossing other railroads, and imposes penalties on 
both the engineer and the company for violation, it 
is no defense to an action against the railroad that 
the engineer in violating the statute acted against 
a company regulation requiring trains to stop**^® 

Regulation by municipality. Under charter au¬ 
thorization to regulate the speed and running of 
locomotive engines and railroad cars, a municipality 
lacks power to compel a steam railroad to stop trains 
before crossing a street railroad.®® 


Regulation by board or commission. Under a stat¬ 
ute imposing the mandatory duty to stop trains 
before crossing other railroads, a public depart¬ 
ment granting permission to construct such a cross¬ 
ing cannot by regulation permit the railroad to re¬ 
duce the speed of its trains before crossing instead 
of bringing them to the required full stop.s^ Under 
a statute requiring railroads to bring trams to a 
full stop before crossing other railroads at inter¬ 
sections not equipped vrith an interlockmg device, 
a regulatory board, on proof that the railroad has 
been violating the statute at a particular junction, 
may properly order it to bring its trains to a full 
stop at such junction.®^ 

In the District of Columbia the commissioners of 
the District have authority to make such require¬ 
ments under the police powers delegated to them by 
congress.®® 

§ 433. Safety Devices and Flagman at High¬ 
way and Private Crossings 

a. In general 

b. Regulation by municipality 

c. Regulation by board or commission 

a. In General 

The state may require railroads to maintain speciat 
precautions at crossings, such as flagmen, gates, or 
signboards, and the duty of the railroad to obey such 
regulations is imperative. Statutes of this nature should 
be liberally construed. 

Under its powers to regulate the operation of 
railroads, the state may reqmre the maintenance and 
operation of adequate safety devices at railroad and 
highway crossings,®^ such as flagmen,®® gates,®® 
and signboards;®^ and the validity of particular 
statutes regulating safety provisions at crossings 


Grambo, 134 N.H 648, 108 Ohio St. 
471. 482. 20 1214. 

51 C.X p 1050 note 91. 

74^ Ga-—Jackson v. Seaboard Air- 
Line B. Co., 78 SB 1059. 140 Ga. 
277. 

51 aj. p 1050 note 92. 

7S, Ga.—Nashville, etc, B. Co. v. 

Feavler. 68 S.EL 432, 134 Ga. 618. 
51 C.J p 1050 note 93. 

76- Ohio—^Lake Shore, etc., E. Co. 
V. Cincinnati, etc. B. Co.. 30 Ohio 
St. 604 

51C.J p 1052 note 49. 

77- Ala—Southern By. Co, v. Bry¬ 
an. 28 So. 445. 125 Ala 297. 

X'rs€H!lom ftrom mmiediats or eapeoted 
obstruction 

A statutory provision, that engi¬ 
neers. after stopping* and before pro¬ 
ceeding to run a train over a rail¬ 
way crossing, must 'Tuiow the way 


to be clear,” requires not only that 
the crossing be free from immedi¬ 
ate obstruction but free from danger 
of such obstruction as ought reason¬ 
ably to be expected, but it does not 
require knowledge that the way will 
certainly remain clear against aU 
after occurring or extraordinary 
happenings.—Southern B Co, v. 
Bonner. 37 So. 702. 141 AJa 617. 

TB Ky,—Chesapeake, etc, B Co v. 
Commonwealth, 36 SW. 266. 99 Ky. 
175, 18 Ky.L 64. 

51 C J P 1053 note 60. 

79. Ill.—^Indianapolis, etc., B, Co. v. 
People, 91 III. 462. 

Company regulations as defense gen¬ 
erally see infra $439 

80. N.J.—^New Jersey Cent. B. Co., v. 
Elizabeth, 57 A. 404, 70 N.J.Law 
578. 

Sir Wash.—Stat6 v. Kuykendall^ 222 
P. 211, 128 Wash. 88.' 

1018 


82. Minn.—^Ballroad, etc., Commis¬ 
sion V. Great Northern By. Co., 
144 N.W. 771. 124 Mum. 533. 

51 O.J. p 1052 note 54. 

83. D C.—^Baltimore, etc, B. Co. v- 
Distnct of Columbia, 10 AppDC. 
Ill 

84. U S.—Contino v. Baltimore & A. 
B. Co, C A Md, 178 F.2d 521. 

51 aJ. p 1053 note 66. 

86 . W.Va—Welch v. Norfolk, etc.. 

R. Co, 140 S.E 839, 104 WVa 660- 
61 C J. p 1053 note 67. 

86 . Wis.—J orgenson v. Chicago*, 

etc* B. Co.. 140 N W. 1088, 153 Wis. 
108. 

51 O.J. p 1053 note 68. 

87. Temi.—Steele v. Louisville, etc^ 
B Co.. 285 SW. 682. 154 Tenn. 208. 

Wis.—Chicago, etc, B. Co. v. Mil- 
waukee^ 72 N.W. 1118, 97 Wia 418u 
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will depend on the application of general principles 
to the statutory provisions involved *8 The power of 
the legislature to require railroad companies to pro¬ 
vide safeguards at crossings is not affected by the 
fact that the intersecting highway was laid out after 
the construction of the railroad.®^ The duty to obey 
regulations relative to safety provisions at cross¬ 
ings is generally mandatory and imperative.80 How¬ 
ever, a substantial compliance with such a statute 
has been held sufficient and, under a regulation 
requiring a specified safety provision, there is no 
duty to furnish a different and unspecified safety 
provision.®^ 

The proper authorities have the power, in case 
they think a crossing is particularly dangerous, to 
require speaal precaution to be taken by the rail¬ 
road. ^8 Under a statute requiring a railroad to fur¬ 
nish "suitable guards or signals” at highway cross¬ 
ings, the road may do either,^^ and, within limitations 
of statutory suitability, what the guards or signals 
shall be is for the railroad to determine.^® A stat¬ 
ute requiring railroads to maintain railroad cross¬ 
ing boards at highway crossings has been held to 
require the erection of customanly used crossing 
signals in the form of an "X” or a cross.^® Chains, 
gates, or bars at crossings must be set in place an 
appreciable length of time in advance of an ap¬ 
proaching locomotive,®'^ and must be adequately 
lighted at night, notwithstanding the silence of the 
statutes on the subject, since otherwise they would 
constitute hazards in themselves.®* A regulation re¬ 


quiring railroads to supply specified facilities at 
places where operated "lines of railroad” cross spec¬ 
ified streets applies to crossing by both main®® and 
spurt tracks. 

Some statutes requiring railroads to erect signs 
at places where the railroad crosses a public road 
have been held not to require signs within the cor¬ 
porate limits of a municipality.® A regulation re¬ 
quiring the "proprietors” of railroads to maintain 
specified safety provisions at all crossings does not 
apply to a company having only a temporary right 
to run trains over the track of another company 
subject to its control ® Where a statute dealing 
with the proceedings and conditions to be complied 
with by a railroad in order to entitle it to construct 
its line across a road at grade makes no reference 
to warning signals, these being specifically dealt 
with by other sections, the statute will be considered 
as directed to safety measures other than highway 
warning lights and signs,^ 

Construction of statutes. Statutes requiring safe- 
ty provisions at crosings should be construed liberal¬ 
ly* and in such manner as to accomplish the legisla¬ 
tive purpose of promoting safety and avoiding cross¬ 
ing accidents.® 

Regulation by courts. Under statutes authorizing 
courts to regulate safety provisions at crossings, it 
is not essential to the power of the court to act 
that an existing hazardous condition should have 


Piurpose of statute imposinsr duty 
on raalroad of maintaining* crossing 
signs was not to prevent vehicles 
from running Into railroad cars 
while standing on or passing over 
railroad at crossing, hut was to give 
notice to persons approaching cross¬ 
ing of proximity of railroad—Wichi¬ 
ta VaJley By Co. v. Fite, Tex.Civ. 
App., 78 S.W.Zd 714. 

XTecassity of signji on hoth sides 
•Some statutes imposing the duty 
on railroads of maintaimng crossing 
signs have been held not to require 
that sigms be placed on both sides 
of the crossing. 

SC—^Myers v. Atlantic Coast Line 
B. Co., 168 S.E. 730, 169 S C 310. 
Tex—Wichita Valley By. Co. v, Fite, 
Civ-App., 78 S.W 2d 714. 

88 - Md—State for USe of Emerson 
v. Poe, 190 A 231, 171 Md. 684. 

61 C J. p 1063 note 71. 

89- U.S.—Contino v. Baltimore & A- 
B. Co- CAMd., 178 F,2d 621. 

90- XT.S.—Baltimore & O. B. Co. v. 

Green. CCJLWVa, 136 F.2d 88— 
Garcna v. American b. Co. of Por¬ 
to Bico, C.CA.Puerto Bico, 127 F. 
2d 483. V t 


Tenn.—Steele v. Louisville, eta, B 
Co, 285 SW. 682, 154 Tenn 208 

91. Miss—State Board of Education 
V. Mobile, etc., B. Co., 16 So 489, 
72 Miss 236 

61 C.J p 1067 note 48. 

92. Iowa—Council Bluffs v. Illinois 
Cent. B. Co., 138 N.W 891, 168 
Iowa €79. 

51 ax p 1057 note 49. 

93. Ariz.—Oamon v. Southern Pac 
Co., 80 P.2d 397. 62 Ans. 246. 

94. N'T—Long Island City v. Long 
Island B. Co, 79 N’T. 561. 

95. N.T.—^Long Island City v. Long 
Island B. Co., supra. 

96. Va.—John F. Ivory Storage Co 
V. Atlantic Coast Line B. Co., 48 
S,B.2d 242, 187 Va. 867. 

BXdiiSive use of form of slgsL 

By the enactment of a statute 
making it an offense for any unau¬ 
thorized person to erect on or near a 
highway any device or sign which is 
in the form of a railway crossing 
sism board, the state appropriates 
that form of sign for this exclusive 
use so that travelers on the high¬ 
ways may not be misled but may 
rely on it as a true warning of the 
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proximity of a railroad crossing.— 
John P. Ivory Storage Co. v. Atlan¬ 
tic Coast Line R. Co., supra 

97. US.—Garcia v. American B. Co, 
of Porto Bico, C-CA.Puerto Bico, 
127 F2d 433. 

9a U.S;—Garcia v. American B, Co 
of Porto Bico, supra 
99. Okl.—St, Louis, eta, B. Co. v 
Hart, 146 P. 436, 45 Okl 659 
1 - Okl.—^St. Louis, eta, B. Co. v 
Hart, supra. 

61 ax P 1068 note 67. 

8 . Ala.—Sloss-Sheffield Steel & Iron 
Co. V. Peinhardt, 199 So. 33, 240 
Ala. 207. 

8 . m.—Lake Shore, eta, R. Co. v. 

Haste, 11 Ill App 536. 

61 C.J. p 1058 note 64. 

4. Va—John P Ivory Storage Co, 
V Atlantic Coast Line R. Co., 48 

5 E 2d 242, 187 Va. 867. 

6 . Tenn.—Stem v. NashviUe Inter- 
urban B. Co,, 221 S.W. 192, 142 
Tenn 494. 

61 C.J. p 1053 note 78. 

a Wis.—Clark v. Chicago, M., St. P. 

6 P. B. Co., 252 N.W. 685, 214 Wis. 
296. 
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been caused by the railroad.*^ Under a statute au¬ 
thorizing a county court to make an order reqmring 
a flagman or gates at a crossing, or such other order 
as may be deemed proper, the court may order the 
installation of an automatic signal.® Under a stat¬ 
ute authorizing a court to compel provision of a 
flagman or gates at a crossing on application of 
“local authorities,” the court may act on applica¬ 
tion of the authorities particularly charged with the 
care of the highway involved,® such as the highway 
commissioners,^® or the superintendent of high- 
ways.i^ 

Expense of providing safety devices. The matter 
of expense of installation of safety devices at cross¬ 
ings IS ordinarily governed by statute.^^ Under stat¬ 
utes fixing the proportion of expense to be borne by 
two or more railroads in providing safety devices 
used by each, a regulatory board or commission is 
without power to vary the proportions.^® However, 
under statutes not fixing the proportions, apportion¬ 
ment of expenses rests largely in the sound discretion 
of the board or commission regulating the installa¬ 
tion of the safety devices.i^ A railroad having a stat¬ 
utory right to use the track of another road at a 
fixed compensation is not obligated to contribute as 
a “proprietor” of such road to the expense of main¬ 
taining safety devices at its intersection with high¬ 
ways.^® 

b. Begnlation by Municipality 

(1) In general 

(2) Reasonableness 

(1) In General 

A municipality may be granted power to require rail¬ 


roads to have safety devices or flagmen at crossings in 
the municipality, and the exercise of such municipal pow. 
er is not necessarily inconsistent with the existence of 
other regulatory powers over railroads vested in a board 
or commission. 

Subject to constitutional restrictions, the state 
may delegate its power with respect to safety de¬ 
vices and flagmen at crossings to mimicipalities,!® 
and an ordinance adopted under statutory authority, 
requiring flagmen to be mamtamed at crossings, 
comes into effect on its enactment virtually ab a 
state statute.i^ According to one view a municipal¬ 
ity may, under its general police and welfare powers, 
regulate safety devices at street and railroad inter¬ 
sections within the corporate limits ,1® but, even un¬ 
der this doctrine, if the general power is expressly 
restricted so as to exclude regulation of steam 
railroads, there is no power to regulate safety de¬ 
vices at the street crossings of such roads.i® In 
other j’urisdictions it has been held that, in the ab¬ 
sence of express authorization, a municipality lacks 
power to regulate safety devices at street and rail¬ 
road crossings.®® According to the latter view, au¬ 
thority expressly granted to regulate safety devices 
at crossings will not be extended by implication to 
include nonenumerated powers.®^ 

A statute empowering a municipality to require 
railroads to maintain safety devices at crossings 
within the municipal limits should not be given a 
strained construction for the purpose of defeating an 
ordinance which is within the spirit of the statute.®® 
Under charters or statutes expressly authorizing a 
municipality to require provision of specified safe¬ 
ty devices at street and railroad crossings, the mu¬ 
nicipal power to require safety devices of the kind 
specified is clear.®® An ordinance prohibiting pass- 


7. N J.—^Eckert v. Pertli Amboy, 
etc., R. Co., 57 A. 438, 66 NJBq. 
437. 

8 . N.T.—Matter of Patchogue St. 
Crossings,'26 N.T S. 293, 74 Hun 
46. 

51 CJ. pl056 note 22 
9- NT.—Pawling v. New Tork, etc, 
R. Co, 129 N.T.e. 643, 144 App Div. 
791—^In re Niagara Highway 
Comrs., 26 N.T.S 231, 72 Hun 576. 

10 , N.T.—^In re Niagara Highway 
Comrs., supra. 

51 C.J. p 1056 note 25. 

11 . N.T.—^Pawling v. New Tork, 
etc., R. Co, 129 N.TS. 643, 144 
AppDiv. 791. 

19. Mich—^Wabash R. Co v. Com¬ 
missioner of Railroads, 79 N.W. 
910, 120 Mich. 697. 

91 CJ. P 1058 note 58. 

13. Mich—Wabash B. Co, v. Com¬ 
missioner of Railroads, supra. 

51 C J. P 1058 note 60. 


14. Pa—Johnstown v. Johnstown, 
eta, R. Co, 75 Pa Super 640. 

51 C.J. p 1058 note 62. 

15- N.H—Easton R. Co. v. Ports¬ 
mouth, 62 NH. 344, 

51 C J. p 1068 note 66. 

16. Ky.—Illinois Cent. R. Co. v. Mc¬ 
Guire's Adm'r, 38 S W 2d 913, 239 

TCy, 1 , 

61 C J. p 1053 note 77. 

17- Wis.—^Thomson v. City of Ra- 
dne, 9 N.W.2d 91, 242 Wis 691. 

18. Mo.—Seibert v Missouri Paa R 
Co., 87 SW. 995, 188 Mo. 667, 70 
L.RA. 72. 

51 C J. p 1953 note 78. 

19. * N.T.—Long Island City v. Long 
Island R, Co„ 79 N.T. 561. 

51 aJ. P 1053 note 79. 

20- Pa.—In re Pennsylvania R. Co, 
62 A 986, 213 Pa. 373, 3 LJEIJL,N. 
S, 140, 5 Ann Cas. 299. 

51 aj. p 1054 note 81. 
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2 L N J.—West Jersey, eta, R Co. v. 
Bridgeton, 44 A. 848, 64 N.J Law 
189. 

51 C.J. p 1054 note 82, 

22. Ind.—^Town of Walkerton v. 
New Tork, C. & St L R Co, 200 
NE 243, 210 Ind. 175 

OonstraotloiL of provisions in pari 
materia 

A municipal code provision forbid¬ 
ding motorists to crorss a railroad 
when a signal of danger is given by 
a flagrman, or when no signal is giv¬ 
en by such flagman, must be con¬ 
strued in pan matena with a provi¬ 
sion requirmg the flagman in charge 
at the crossing to remain at all times 
m full view of persons approaching 
the railroad and street crossing.— 
Alabama Great Southern R. Ca v. 
Gkiodwin, 131 So. 12, 222 A^a. 59. 

23. Ky —Chesapeake, eta, R. Co. v. 
Maysvlllet 69 S.W. 728, 24 KyJLu 
&1S. 

51 C.J. p 1054 note 84. 
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age of a tram over a street crossing until travelers 
detained by a preceding train have had time to cross 
has been held valid as a municipal police regula¬ 
tion.^^ Under a statute authorizing municipalities 
to require railroads to provide flagmen at any place 
where the railroad crosses a street or highway, a 
municipality may require a flagman at a place where 
a railroad crosses a footway,^5 and it is immaterial 
by what process the footway became a highway.26 
A statute expressly authorizing municipalities to 
require gates at street and railroad crossings has 
been held applicable to the crossing of a railroad 
with an intenirban road over a street.27 A statute 
permitting a municipality to require electric gong or 
alarm signals at crossings authorizes an ordinance 
requiring the erection of electric flashlight alarm 
signals.^^ 

Where a municipal regulation as to safety provi¬ 
sions at crossings is invalid, the railroad is under no 
obligation to obey it.^^ Invalidity of an ordinance 
with respect to one crossing, however, does not 
necessarily render it invalid as to other crossings.^o 

Effect of authority or action of hoard or commis¬ 
sion. A statute conferring on a board or commission 
exclusive powers to regulate operation of railroads 
deprives municipalities of the power to require rail¬ 
roads to provide flagmen or safety devices at street 
crossings.^! However, where statutes granting reg¬ 
ulatory power to boards or commissions are not in¬ 
consistent with other statutes granting power to 
municipalities to control safety provisions at cross¬ 
ings, municipalities retain such regulatory power,®^ 


Where there is a conflict between an order of the 
commission specifying the type of protection re¬ 
quired to be furnished at crossings, and a subsequent¬ 
ly adopted municipal ordinance requiring the rail¬ 
road to maintain flagmen at the crossings, the com¬ 
mission’s order is controlling 

A village may not abrogate or nullify the order of 
a state board or commission relative to installation of 
safety devices at a village crossing.®^ Notwith¬ 
standing the right of a railroad to appeal to a 
commission from action taken by the municipal au¬ 
thorities, a resolution of the ratmicipal authorities,, 
if within the scope of statutory authority, is con¬ 
clusive where no appeal has in fact been taken.®® 

Exercise of power by ordinance or resolution^ 
Municipal regulation of safety devices at crossings 
should ordinarily be made by ordinance.®® It may, 
however, be effected by resolution where the statute 
empowers the municipal authorities to act in such 
manner and they have substantially complied with 
the statute.®^ 

(2) Reasonableness 

Municipal regulatlona with respect to safety devices 
at street and railroad crossings should be reasonable, 
especially where promulgated under a general municipal 
power. 

Municipal regulations of safety devices at street 
and railroad crossings ordinarily must be reasonable 
to be enforceable,®® especially where passed under 
general, as distinguished from express, powers.®® 


34. Ohio—Gallup v. Toledo Termi¬ 
nal R Co. 160 NE 493. 26 Ohio 
App 447. 

25- Va—■N’orfollc, etc, R. Co v. 

Bristol, 83* S B 421, 116 Va 965. 

61C J p 1064 note 92. 

26. Va.—^Norfolk, etc., R Co. v. 

Bristol, supra. 

61 C J p 1054 note 93. 

27. Iowa—Council Bluffs v Illinois 
Cent R Co, 138 NW. 891, 158 
Iowa 679. 

51 C J p 1056 note 96. 

28. Ind —Town of Walkerton v 
New York, C. & St L R. Co. 200 
NB 248. 210 Ind. 176. 

39. R I.—McGoran v New York, 

etc, R Co, 65 A 929. 26 iSl 387. 

61 C-jr. p 1067 note 61 

sa Ill—Franklin Grove v. Chicagro, 
etc.. R Co, 196 niApp. 167. 

61 C.J p 1066 note 97. 

. 

31. Ill.—City of Altamont v. Balti¬ 
more & O. R. Co„ 180 NB <809, 348 
IlL 339. 

51 C J. p 1064 note $8, , , , 

82. Ind.—Town of Walkerton V. 


New York, C & St. L R Co., 200 
NB 243. 210 Ind 176 

Wis—Thomson v City of Racine, 9 
NW,2d 91, 242 Wis. 691—Clark v. 
Chicaaro. M, St. P & P. H Co., 262 
NW 686, 214 Wis 296. 

61 C J. P 1064 notes 89, 90. 

33. Wis—Thomson v City of Ra¬ 
cine, 9 N.W2d 91, 242 Wis 591. 

34. NY.—Elmira Heigrhts v Brie 
R. Co., 211 N.YS. 893, 126 Misc 
586, affirmed 213 N.YS. 929, 216 
AppDiv 826. 

51 C.J. p 1065 npte 98. 

35. Ind —Town of Walkerton v. 
New York, C & St. U R. Co, 200 
N.B. 243, 210 Ind. 175. 

36. Ill—Altamont v. Baltimore, 
etc. R Co, 66 NB. 340, 184 IlL 47. 

61 C J. P 1056 note 96—48 C.J.'p 261 
note 96 [c]. 

37. Ind.—Town of Walkerton v 
New York, C. & St Ij R. Co . 18 
NB2d 790, 215 Xnd 206, certiorari 
demed 60 S Ct 75, 308 Xt.S. 656, 
84I/Bd 467. 
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Dual natore of resoIntLoits 
Resolutions adopted by board of 
town trustees requiring: railroad to 
install electric signals at crossings 
and imposing penalty for failure so 
to do were held “resolutions'* with¬ 
in statute authorizing hoard so to 
act and “ordinances" as respects im¬ 
position of penalties.—Town of 
Walkerton v. New York, C. & St. L 
R. Co., supra. 

38- Ind—-Southern Indiana R Co v 
Bedford, 76 N.E. 268, 165 Ind. 272, 
6 Ann Cas 509. 

61 C J. p 1065 note 1. 

BegtUatloiis held reasonable 

Tenu—Gaines v. Tennessee Cent Ry. 

Co., 136 S.W.2d 441, 176 Tenn. 389. 
51 C.J. p 1055 note 6. 

BegnlatloiiB held nureasoxiathla 
N J.—^New York, etc., R. Co ^v. 
Bloomfield Tp., 85 A. 168, 69 NJ. 
Law 109 ' 4' 

610 J. p 1055 note 7. 

39. Ga —lAcworth v Western, fete, 
R. COm 126 S.B. 464, 159 Ga. 610.' 
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Such regulations are presumptively reasonable, 
and, where passed pursuant to express statutory 
authorization, will rarely be held invalid as unrea¬ 
sonable 

Subsiitiite devices. Use of an automatic warning 
device at crossings may^2 qj. ma-y not^^ render it 
unreasonable to require humanly operated safety 
provisions, according to the circumstances involved 

Time of operation. Regulations requiring the op¬ 
eration of humanly run safety devices at times when 
there is practically no railroad'*^ or street^s traffic 
are ordinarily held unreasonable. On the other hand 
It has been held that ordinances requiring contin¬ 
uous operation of safety provisions are at least pre¬ 
sumptively reasonable,^® and there is also authority 
to the effect that such regulations are valid as de¬ 
signed to cover unlikely but possible use of the 
crossing.47 If the ordinance is ambiguous as to the 
time of observing safety provisions, it will be so con¬ 
strued as to render it valid.^® 

c. Regulation by Board or CommissioiL 

In general, the state may delegate power over safe¬ 
ty devices and flagmen at crossings to a board or com¬ 
mission, vesting discretion In such board or commis¬ 
sion as to the kind of safeguards to be required; but 
the regulatory body may not exceed the powers granted 
to It by statute. 

Subject to constitutional restrictions, the state 
may delegate its power with respect to safety de¬ 
vices and flagmen at crossings to boards or commis¬ 
sions.^® Under constitutional provisions conferring 
on a board or commission general power to regulate 


all transportation companies in all matters relating 
to their public duties, it has power to regulate safety 
provisions at street crossings within a municipal¬ 
ity.®® The kind of safeguaids to be required or¬ 
dinarily rests in the discretion of the board or com- 
I mission,®! and a determination of the commission, 
acting within its authority, as to whether certain 
signals should be placed at railroad crossings will 
not be interfered with in the absence of an abuse of 
discretion.®® Under a statute authorizing a board or 
commission to require maintenance of flagmen at 
highway crossings with tracks used for “switching” 
purposes, the board or commission may order a 
flagman at a highway crossing with tracks used for 
sidetracking one train to permit another to pass on 
the main line.®® Under statutes authorizing a board 
or commission to regulate the operation of railroads 
generally, with particular respect to stations, and in 
a different section authorizing it to require safety 
•provisions at crossings within municipalities, the 
board or commission may require safety provisions 
at a crossing without a municipality where such 
I crossing is near a station.®^ 

On the other hand, the power of a board or com¬ 
mission to regulate safety provisions at crossings is 
limited to that granted by statute;®® and rules, regu¬ 
lations, and orders of a board or commission relative 
to safety devices at crossings must be reasonable.®® 
Under some statutes the authority of a commission to 
require a railroad to station a flagman at crossings is 
confined to public crossings.®^ Where a statute au¬ 
thorizing a board or commission to regulate safety 


40. HI.—Chicairo, eta, R. Co. v. 

Avenll, 79 N.E. S54, 224 HL 616. 

51 C.J. p 1055 note 3. 

41- Ky.—Chesapeake, eta, R. Co v. 
MaysvlUe, 69 S.W. 728, 24 Ky.L, 
615. 

61 C.X P 1055 note 4. 

42. Qa.—Acworth v. Western, eta, 

R, Co., 126 SSI. 454, 159 Ga. 610. 

51 CXJ. p 1055 note 8. 

43. U.B.—Nashville, etc, R. Co. v. 
White, Tenn. 49 S.Ct. 189, 278 XJ. 

S. 456, 78 Lr.Rd. 452. 

51 C.J. p 1055 note 9. 

44. Tex.—Texas, etc, R. Co. v. Har- 
grrave, Civ.App., 1 «W.2d 740, af- 
flnnei OonuApp., 12 S.W.2d 1009. 

51 C.J. p 1055 note 10. 

45. N.J—McCullough v. Franklin 
Tp. 34 A 1088, 60 N-J-Law 106. 

51 aJ. P 1056 note 11. 

46. HI.—Chicag-o, eta, R. Go. T. 
Avenll, 79 NSI 654^ 224 HL 516. 

61 C.J. p 1056 ^ote 12. 

47. Iowa.—Council Bluits v. Hllnols 

Cent. R. Co., 138 N.W. 891, 168 
Iowa 679. T 

61 OJ. p 1056 note 13. 


48. Tex.—OSargrave v. Texas, etc, 
R. Co, Com.App., 12 SW-2d 1009. 

61 CJr. p 1066 note 14. 

49. CaL—^Black v. Southern Paa 
Co, 12 P.2d 981, 124 Cal.App 321. 

Mo —State ex rel. St. Louls-San 
Francisco Ry. Co v. Public Service 
Commission, 53 S.W.2d 868, 381 
Mo. 438. 

Pa.—City of Bne v. Public Service 
Commission of Pennsylvania, 176 
A. 530, 116 Fa Super. 244. 

51 C.J. p 1056 note 29 

60. Old.—St. Louis, etc., R. Co. v, 
Lewis, 114 P. 702, 28 OkZ. 463. 

51 CJr. p 1057 note 43. 

51. Mich.—^Perch v. New Tork Cent. 
R. Co., 293 N.W. 778, 294 Mich. 227, 
followed In Balickl v. New Tork 
Cent. R. Co., 293 ,N.W. 892, 294 
Mich. 639. 

SC.—^Railroad Comrs ,v Seaboard 
Air Line R. Co., 81 S.R. 314, 97 S.a 
77. 

52. Pa.r— City o£ Brie v. Public Serv¬ 
ice Qommiasion of Peonsylvania, 
176 A. 530, 116 PaSuper. |244, , 
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53. Ind—^Pennsylvania Co. v. Mosh¬ 
er, 94 NB. 1033, 47 IndApp 556. 

51 C.J. p 1057 note 39. 

54. Vt—Sabre v. Rutland R. Co., 85 

A. 693, 86 Vt. 347, AnnCasl916C 
1269. 

51 ax p 1067 note 41. 

55, S C.—^Railroad Comrs. v. Sea¬ 
board Air Line R Co., 81 SB. 314, 
97 SC. 77. 

51 C J P 1056 note 30. 

56, NX—Erie R Co v. Public Util¬ 
ity Comrs. Board, 95 A. 177, 87 N. 
XLaw 438, reversed on other 
grounds 100 A. 346, 90 N.XLaw 
271. 

61 C.X p 1057 note 46. 

67, NT.—New Tork Cent. R. Co. v. 
Public Service Commission, 194 N. 

B. 761, 266 N.T. 294. 

Farm ocrossijig 

Town authorities were not author¬ 
ized to turn farm crossing into pub¬ 
lic railroad crossing at grade, with¬ 
out authority of public service com¬ 
mission and against wlU of railroad, 
either by formal action or by work¬ 
ing traveled way so^as to make it 
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provisions at crossings is not retroactive, it confers 
no power to regulate crossings constructed before its 
enactment but in a proper case, an order of the 
commission may cover devices at crossings, ir¬ 
respective of the date of their installation, including 
those installed prior to the order as well as those 
installed subsequent thereto.®® Under statutes pro¬ 
viding that, where tracks crossing a public high¬ 
way are used for switching purposes, county com¬ 
missioners may require maintenance of a flagman at 
a crossing, and other statutes providing that trustees 
of incorporated towns shall have '^exclusive power 
over the streets,” cotmty commissioners have no 
power to require flagmen at street crossings.®® Un¬ 
der statutes committing to a board or commission 
power to prescribe precautions to be used at high¬ 
way crossings, exclusive of those speafically re¬ 
quired by statute, the board or commission is not au- 
thonzed to make a negative order prohibiting cer¬ 
tain safety provisions.®^ Where a statute requires 
certain devices to be placed and maintained by rail¬ 
roads at crossings when ordered to do so by a com¬ 
mission, no duty is imposed on the railroad as a mat¬ 
ter of law except when so ordered.®^ 

Repeal of statute. A statute prescribing a uniform 
system of railway crossing signals is not impliedly 
repealed by a subsequent statute which, in effect, 
merely empowers a commission to require additional 
warning signals for the public safety.®^ 

Necessity of protection for public safety. Under 
some statutes the commission has authority to re¬ 
quire the installation of new and additional grade 
crossing protection which is necessary to the public 
safety.®^ While the commission, under such statutes, 
possesses a wide discretion and may determine what 
the pubhc interests require, and also what measures 


are necessary for the protection and promotion ol 
those interests,®® nevertheless it can order a grade 
crossing improvement only when necessary to pre¬ 
serve or promote public safety,®® and it not enough 
for the commission merely to find that the public 
safety will be thereby preserved and promoted.®*^ 

Expense. The regulatory power of a board or 
commission as to safety devices at highway cross¬ 
ings may be exercised despite the expense thereby 
caused the railroad.®® 

§ 434. Obstruction by Trains 

a. In general 

b. What constitutes obstruction 
a. In General 

A raifroad may not obstruct a crossing for a greater 
'period of time than permitted by statute or ordinance; 
but a municipal regulation as to the obstruction of 
streets by trains must be reasonabie. 

Under some statutes a railroad may not stop its 
tram across a public road or street crossing for 
more than a specified time.®® However, a statute 
making it an offense for a railroad to block any 
public crossing for more than a specified time ex¬ 
cept in municipalities having more than a stated 
population has been held invalid as making an act 
an offense if committed in one locality but not if 
committed in another.*^® 

In accordance with its general power to regulate 
the operation of railroads within its borders, and to 
control the use of its streets by public utilities, a 
municipality ordinarily has power to regulate ob¬ 
struction of Its streets by trains, cars, or engines, 
as by restricting the time that engines or cars may 
block a crossing,'^^ or stand in specified streets,*^® or 
by specifying the particular time of the day during 


highway by user.—^New Tork Cent. 

R Co v. Public Service Commission, 

supra. 

sa S C.—^Railroad Comrs. v. Sea¬ 
board Air Lfine R. Co., 81 SB. 314, 
316, 97 S C 77. 

51 C J. p 1066 note 31. 

69. Mo—Cox V. Terminal Railroad 
Ass'n of St. Louis, App, 43 S.W 2d 
571, affirmed 65 S.W.2d 686, 331 
Mo. 910. 

60. Ind—State v. Chicago, etc., R. 
Co.. 61 N.E 914, 161 Ind. 474. 

61. Conn—Pratt, etc., Co, v. New 
York, etc., R Co., 181 A. 396. 103 
Conn. 508. 

61 C.X p 1067 note 67. 

62. ‘ Va.—John F. Ivory Storage Co 

V. Atlantic Coa 3 t Line R Co., 48 
S.B.2d 242, 187 Va 867, ' 


63. OkL—^Kansas City Southern Ry 
Co. V. State, 168 P 2d 699, 196 OkL 
424. 

64. HI—Illinois Commerce Commis¬ 
sion V. New Tork Cent. R. Co., 76 
N.E.2d 411, 898 IlL 11. 

65. HI.—^Illinois Commerce Commis¬ 
sion V. New York Cent. R. Co., su¬ 
pra. 

66 . HI—^Illinois Commerce Commis¬ 
sion V. New York Cent R. Co., su¬ 
pra. 

67. HI.—^Illinois Commerce Comrais^ 
Sion V New York Cent R. Co., su¬ 
pra. 

68 . Okl—St, Louis, etc., R. Co. v. 
Lewis. 114 P. 702, 28 Okl. 453. 

61 C.J. P ^067 note 44. 

69. ' Minh —^Mlenek v Fleming, 27 N 
W.2d 800, 224 Minn 38. 
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ObstmotloiL for lees than speoifLed 
time 

A statute prohibiting railroads 
from obstructing a street for more 
than a specified time has been held 
to have the effect of making legal 
such obstruction for less than the 
specified time.—^Mlenek v. Fleming, 
supra. 

70. Mo—Carson v. Baldwin, 144 S. 
■W.2d 184, 346 Mo 984. 

71. IT.S—Atlantic Coast Line R. Co 
v (Goldsboro, NC. 84 S Ct. 364, 232 
U S. 648, 68 LEd. 721. 

51 C J. p 1058 note 78—44 aj. p lOlO 
note 37. ' ^ ' 

73. La—Cuccia V. CHllJF, M. & N. R. 

Oo, APP., 180 So. 613. 

61 aj. p 1058 note 74. 

73^ U.® —^Atlantic Coast Line R. Co. 
V Goldsboro, N C, 34 B.Ct. 364, 232 
U S 543, 58 L.Ed. 72L 
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which trains may be operated along streets,*^^ or 
during which switching and shifting of cars may 
take place on a street.'^^ Statutes restricting the 
time during which engmes or cars may stand on 
streets do not prevent municipalities from imposing 
greater restrictions.*^® 

Reaso7iableness, A municipal regulation as to ob- 
struciion of streets by trains ordinarily must be 
reasonable*^*^ with respect to the rights of both the 
railroad company^® and the general publicAn 
ordinance absolutely prohibiting a railroad company 
from blocking a city street by a train for a period 
of more than ten minutes, irrespective of contin¬ 
gencies wholly beyond the company's control, is 
arbitrary and unreasonable, and hence invalid.®® 

Rights and duties of railroad, A railroad is en¬ 
titled to a reasonable use of streets where essential' 
to the operation of its trains, but such right must be 
exerased with due regard to the rights and conven¬ 
ience of the general public.®^ No railway possesses 
the right to use a highway for the storage of cars,®® 
and even a temporary deposit of cars m the high¬ 
way is unlawful®® in the absence of a proved em¬ 
ergency excusing it Statutes authorizing the con¬ 
struction of railroads on or across streets and 
highways do not authorize a railroad to obstruct the 
same by the operation of trains.®® Under an ordi¬ 
nance forbidding the obstruction of streets by trams, 
it is nevertheless permissible to stop a train over a 
crossing for a reasonable time.®® Under a statute 
prohibiting the blocking of highway crossings for 
over a specified period, if a train blocking a crossing 
is not ready to continue its journey at the end of 
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such period, nevertheless some method must be found 
to clear the crossing.S^ 

Railroads within regulatory requireinefits. Rail¬ 
roads incorporated or constructed before as well as 
after enactment of a statute prohibiting obstruction 
of public highway crossings are subject thereto.®® 
Regulations prohibiting obstructions of highways are 
ordinarily applicable to companies operatmg the road 
irrespective of ownership ®® 

b. What Constitutes Obstruction 

An unlawful obstruction of a crossing by a railroad 
may exist, although no one was actually prevented from 
using the crossing, and although the crossing was only 
partially blocked. 

To constitute the obstruction of a highway cross¬ 
ing within the application of a statute or ordinance 
prohibiting the same, it is not necessary that there 
should have been any person present at the time 
who was actually prevented from using the cross¬ 
ing 9® A statute forbidding the placing of any ob¬ 
struction in a passway has been held inapplicable to 
obstruction thereof by a railroad train.®i 

Physical extent of obstruction, A partial obstruc¬ 
tion IS unlawful if of sufficient extent to constitute 
a substantial interference with the use of the cross¬ 
ing.®® Some authorities hold that the obstruction 
must have been of such a character as to obstruct 
travel and interfere with the use of the high¬ 
way,®® and that, if not of this character, the mere 
fact that a train or car is left standing so as to 
project slightly within the limits of a crossing does 
not constitute an obstruction but there is au¬ 
thority to the effect that any degree of projection 


74. Ohio —Cincinnati Southern R 
Co V. Hurd, 20 Ohio NP,K.S, 10. 

75. U S —'Atlantic Coast Line R Co 
V, Goldsboro, N.a, 34 S Ct. 364, 232 
U.S 548, 58 L.Hd 721. 

TSl Ean.—Walker v. Missouri Paa 
R. Co.. 149 P. 677, 95 Kan. 702. 

77. La.—New Orleans v. Lenfiant, 
52 So 675, 126 La. 455, 29 LR^, 
N.S, 643. 

510J. p 1058 note 81. 

BefiTnlatioiLB held reasonable 

Ordinances prohibiting obstruction 
of street in populous community by 
leavmg railroad cars on crossing for 
longer than five minutes have been 
held not unreasonable as applied to 
busy crossing.—Central of Georgia 
By. Co. V. Mann, 173 S.B2. 180, 48 Ga. 
App. 668. 

78. Ala.—Birmingham v Alabama 
Great Southern R. Co., 13 So. 141, 
98 Ala. 134. 

51 CU p 1059 note 82. 


79- Iowa —Gilcrest v. Des Moines, 
102 NW. 831, 128 Iowa 49 

61 C J. p 1059 note 83. 

80- Ohio.—City of Cincinnati v. 
Luckey, 91 NE.2d 477, 163 Ohio St 
247. 

81. Ga, —Corpus juris cited In 
Louisville & N. R Co. v Ellis, 189 
S.E. 659, 661, 64 Ga.App 783. 

N.T.—Globe Malleable Iron, etc., Co. 
V. New York Cent, etc., R. Co, 
124 NE 109, 227 N.T 68, 5 ALR. 
1648. 

82. Ind—Ohio, etc., R Co. v Trow¬ 
bridge. 26 Nm 64, 126 Ind 391 

83. Ind~Ohio, etc., R. Co. v. Trow¬ 
bridge, supra, 

51 CU. P 1059 note 86. 

84. Ind.—Ohio, etc., R- Co v. Trow¬ 
bridge, supra. 

85. Ky.—^Trent v. NorfoUc, etc, B. 
Co, 180 S.W 792, 167 Ky. 319. 

88 . Wis—^Depow v. Cfhicago, etc, R. 

Co, 138 NW. 42, 161 Wia. ,109. 

51 C-X P 1059 note 90. 
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87. Ky —^Harvey v. Rbnois Cent R. 
Co., 167 S-W. 876, 169 Ky. 492 

88. Pa—^Pennsylvania R Co. v. Kel¬ 
ly. 31 Pa. 372. 

89. HI.—^Indianapolis, etc., R. Co v 
People, 32 Ill App. 286. 

90- HI—Chicago, etc, R Co v. Peo¬ 
ple, 82 Ill App. 679, distinguishing 
Illinois Cent. R Co. v. People, 49 
Ill.App 638. 

91. Ky.—^Zweigart v. Chesapeake, 
etc, R. Co., 170 S.W. 1194. 161 Ky. 
463. 

61 C J. p 1059 note 97. 

92. HI.—Great Western R. Co. v. 
^Hecatur, S3 Ill. 381. 

51 C.J p 1059 note 98. 

93. Ill,—^Illinois Cent. R. Co. v. Peo^ 
pie, 69 HI App. 266—^Hlinois Cent 
R- Co. V. People, 49 HLApp. 638. 

94. Mich — Hinchman v. Fere Mar¬ 
quette R. Co, 99 NW. 277. 136 
Mich 3*41, 63 LRA 552, 

51 C.J p 1059 note 1. 
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by a car or engine into the street, however slight, 
constitutes an obstruction.^^ 

Nature of ivay obstructed. The term “highway” 
in statutes prohibiting their obstruction applies to all 
kinds of public ways,®® but not to a private way 
There is authority to the effect that highway ob¬ 
struction statutes are inapplicable to permissive 
crossings,®® 

§ 435. Fires 

A railroad and its employees may be required to 
adopt prescribed precautions against fire, particularly on 
passing through a forest preserve. 

The intention of the legislature in enacting a stat¬ 
ute setting up requirements as to spark arresters 
and smokestacks on engines has been held to be to 
prevent large cinders from escaping from the smoke¬ 
stacks of engines, as a protection to adjacent prop¬ 
erty from the hazard of fire,®® and not to protect 
persons from sustaining injuries caused by cinders 
small enough to enter the human eye.^ 

Forest fires. Under a statute requiring railroads 
to remove from such parts of the road as pass 
through forests or lands subject to fire from any 
cause, all grass, brush, and other inflammable ma¬ 
terials, twice a year, and where they pass through 
counties containing a forest preserve to remove such 
materials at more frequent intervals, the twice-a-year 
provision applies to lands in counties outside the 
forest preserve.® However, under statutory provi¬ 
sions preceded by the condition precedent that, 
“where the railroad runs through forest lands in 
counties containing part of the forest preserve,” 
it shall observe specified fire precautions, the latter 
requirements apply only to counties containing part 
of the forest preserve,® and, under provisions that, 
where a road runs “near such lands,” referring to 
forest preserves in a preceding section, it shall not 
deposit fire coals or ashes on the track, the prohi¬ 


bition extends only to counties contained in the for¬ 
est preserve.^ A provision, in such a statute, stand¬ 
ing alone and requiring the road to put out fires on 
its own and neighboring lands refers only to coun¬ 
ties containing forest preserve.® 

§ 436. Miscellaneous 

Miscellaneous regulations to which railroads may be 
subjected include, among others, regulations with respect 
to the location of operation structures, the arrangement 
and composition of trains, motive power, smoke, and 
noise. 

A railroad is required to exercise all statutory 
precautions for the prevention of accidents where 
the particular train involved is not engaged in 
switching operations.® A commission cannot or¬ 
der a railway company to maintain a private cross¬ 
ing where no power to make such an order has ever 
been given to the commission.'^ 

Location of operation structures. The state’s 
power to regulate the operation of railroads in¬ 
cludes the power to designate the location of struc¬ 
tures used in the operation of the road, such as 
general offices,® machine shops,® and roundhouses l® 
Under some statutes a commission has power to 
permit the maintenance of a structure which has 
been constructed without prior authority and with 
less than standard clearance,particularly where 
the commission finds excusable neglect on the part 
of the company in its failure to apply for and ob¬ 
tain permission before the installations were 
made 

Safety provisions as to arrangement and compo¬ 
sition of fratns. Provisions of a state constitution 
granting to a board or commission general, but 
not exclusive, power to regulate the operation of 
railroads, do not deprive the legislature of power 
to regulate the number of cars to be operated in 
one tram So far as interstate commerce is con- 


95. Ky—^Harvey v Illinois Cent R 
Co, 167 S.W 875, 169 Ky. 492. 

51 C J p 1060 note 2. 

96. Ill—Ohio, etc. R. Co. v. Peo¬ 
ple, 39 Ill App. 473 

61 C J. p 1060 note 4. 

97. Mass —Commonwealth v. Bos¬ 
ton, etc.. R Co, 136 Mass 650. . 

61 CJ. p 1060 note 6. 

98. Pa—Charlton v Baltimore, etc, 
R Co , 97 A 126, 252 Pa 107 

99. Ky—^Louisville & N R Co v. 
Sloan, 165 SW2d 23, 287 Ky. 663. 

Liability of railroad in damagres for 
fires see infra § 484 et seq. 

1. Ky.—^Louisville & K R. Co. v. 
Sloan, supra. 

2. N.T.—^People v. Longr Island R 

Co., 87 N.B 79, 194 130. 

74 C. J S.—65 


3. NT —^People v. Lon^ Island R 
Co. supra 

61 C J p loco note 23. 

4. NT—^People v. Long Island R 
Co, supra 

5. NT—^People V Long Island R 
Co, supra 

51 C J p 1060 note 26. 

6 . Tenn.—Harrell v. Alabama Great 
Southern R, 5 Tenn App 471. 

Applicability of Federal Safety Ap¬ 
pliance Act to switching opera¬ 
tions see supra 4 425. 

7. Okl—Chicago, R I. & P Ry Co. 
V. State, 12 P.2d 494, 158 Okl 67. 

8 . Tex.—^International, etc, R. Co. 
V Anderson County, Civ App, 174 
S W 306, affirmed 38 S.Ct 370, 246 
tr.S 434, 62 L Ed 807. 
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Accommodations and facilities at sta¬ 
tions see supra 403—409 

Location of stations see supia § 57 

8. Tex —International, etc , R. Co. v 
Anderson County, supra 

lO, Tex—International, etc., R Co 
v Anderson County, supra. 

11- Mo —State ex rel Dail V Public 
Service Commission, 208 SW2d 
491, 240 Mo App. 250. 

12. Mo,—State ex rel Dail v Public 
'Service Commission, supra. 

13- Ariz.—^Arizona Eastern R Co. v. 
State, 171 P. 906. 19 Anz. 409 

61 C.J p 1060 note 8 

Number of trains, cars, and engines 
as ai^ectmg adequacy of service 
rendered see supra 3 420. 
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cemed, however, some state statutes which arbi¬ 
trarily limit the length of, or the number of cars 
in, a train have been held invalid,!^ but other stat¬ 
utes have been held not invalid 

A regulation requiring the engine to be placed 
m front of all occupied cabooses and cabin cars 
is not unreasonable where it is found that the use 
of a pusher engine in the rear is dangerous to life 
and Iimb.^® A statute requiring the locomotive to 
be at the head of the train is designed to protect 
not only passengers, but also travelers on the 
streets and highways.^® Such a statute is not 
violated by operating an engine at the head of a 
train but running backward with the tender in 
front^s 

Under statutes regulating the arrangement of 
mixed passenger and freight trams, a railroad op¬ 
erating such trains may be under a duty to place 
the baggage and freight cars in front of passen¬ 
ger coaches.20 

Motwe power. The state has power to regulate 
the motive power to be used by railroads ;2i and 
any restrictions in the charter or statute under 
which the company was incorporated or the road 
constructed as to the motive power to be used are 
binding on the company .22 Where the charter 
permits the company to select the motive power 
but prohibits it from constructing its road through 
a municipality without the consent of the municipal 
authonties, such a consent may be granted on con¬ 
dition that the municipality shall retain the right 
to regulate the motive power to be used,23 and in 
such case another railroad authorized by statute to 


operate trains over the tracks of the road so lo¬ 
cated is subject to the same control of the munici- 
palit}\24 also, it seems that a right conferred 
on a municipality to regulate the “manner of us¬ 
ing*’ a railroad is broad enough to cover the kind 
of motive power to be used,25 and that a municipal¬ 
ity which has granted a franchise to a railroad to 
lay its tracks in the street may subsequently pro¬ 
hibit the use of steam in propelling cars along the 
street 26 In accordance with its general power 
to regulate the operation of railroads wuthin its 
borders, a municipal corporation may regulate the 
use of steam as a motive power in the operation of 
railroads within its corporate limits. 2 7 A valid 
ordinance prohibiting the use of steam as motive 
power is bmding on the purchaser of a company 
affected by the ordinance.28 

Smoke. While it has been held to be beyond 
the province of local authorities to proscribe 
smoke in the operation of locomotives under a 
railroad charter, unless its escape be attributable 
to negligence or want of care ,2 9 this principle has 
no bearing on the functioning of terminal facili¬ 
ties and fixed installations, such as engine houses 
and repair shops.20 Nevertheless, an ordinance 
declaring the emission of dense smoke from the 
chimney of any building to be a nuisance which 
might be summarily abated by a building inspector 
has been held void as unreasonable and arbitrary 
in its operation on the business of a railroad com¬ 
pany maintaining a roundhouse within the munici- 
pality,3i and also as delegating to the inspector au¬ 
thority and discretion to exercise summary power 


14. TT.S.—Atchison, T. & S. F. Ry. 
Co V. Xtft Prade, DCAnz., 2 P. 
Supp 866, reversed on other 
grounds 53 S.Ct. 682, 289 IT-S. 444, 
77 L. Ed. 1311. 

ArwL—Southern Pac Co. v. State ex 
rel. Sullivan, 65 S Ct 1515, 325 U.S. 
761, 89 LEd. 1915. 

15. IJ.S —lOs&oUri-Kansas-Texas R. 
Co. T. Williamson, D.O.Okl., 36 F.' 
Supp. 607. 

16. Ohio —^New Tork, Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, 200 N.BL 769, 130 Ohio St. 
548. 

l>ue proooss 

Railroad which was accorded rea¬ 
sonable opportunity to be heard be¬ 
fore commission, which required rail¬ 
road to place pusher engrlne in front, 
could not claim that it was denied 
due process—New Tort Cent. R 
Co. V (Ehibllc Utilities Commission of 
Ohio, supra. 

17. Mich —Morgan v Pere Mar¬ 

quette R. Co., 127 JSr.W. 683, 162 
Mich 573, 578. i 


18. Mich —^Morgan v. Pere Mar¬ 
quette R. Co., supra. 

51 C.J p 1060 note 11. 

19. Mich —^Morgan v. Pere Mar¬ 
quette R. Co, supra 

2 a Ark—Arkansas Midland H. Co. 
V Canman, 13 S.W. 280, 52 Ark. 
517. 

21 . NY.—^People v. Brooklyn, etc, 
R. Co., 89 NY. 76. 

51 C J. p 1061 note 29. 

Soft coal 

Railroad may he prohibited from 
burning soft coal anywhere in a mu¬ 
nicipality.—^People, on Complaint of 
Oreene v. Long Island R. Co., 31 N Y. 
S 2d 537 

22 . SC.—State v Tupper, 23 SC.Ii. 
135. 

61 C.J p 1061 note 30. 

23. U.S.—^New York, etc, R Co. v. 
New’ York, CCNY., 18 P.Cas.No. 
10,199. 4 Blatchf. 193. 

51 C.j p 1061 note 31 

24i U.S—New York, etc., R. Co. v. 
New York, siupra, 
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25. U S —New York, etc^ R Co. v. 
New York, supra. 

26. Ind—Grand Trunk, etc, R. Co. 
V. South Bend, 89 N.B 886, 91 
N.E. 809, 174 Ind. 203, 36 LrRJL, 
N.S, 860. 

27. US —^Richmond, etc., R. Co t. 
Richmond, Va, 96 U.S. 521. 24 Li. 
Ed. 734 

51 C.J p 1061 note 36. 

2a Minn—St. liouis Park v Minne¬ 
apolis. etc, R. Co.. 194 N.W. 327, 
156 Minn 164. 

29. N J —Board of Health of Wee- 
hawken Tp., Hudson County v- 
New York Cent. B. Co.,. 72 A^2d 
611, 4 N.J. 293. 

43 C.J. p 432 note 94 [a]. 

aa NJ.—Board of Health of Wee- 
hawken - Tp., Hudson County v. 
New York Cent R. Co., supra. 

31. Ill.—City of Kankakee v. New 
York Cent R. Co., 66 NJH 2d 87, 
887 ni. 109. 
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without defining* the terms and conditi'ons under 
which such discretion could be exercised.82 

Noise. In the reasonable exercise of its general 
powers to regulate the operation of railroads with¬ 
in its borders, a municipality may regulate the 
noise made by railroads operating within its bor- 
ders.^^ However, in so far as a municipal regula¬ 
tion forbidding the blowing of a steam whistle 
within the municipal limits interferes with general 
state laws requiring the giving of specified signals, 
the municipal regulation is void-^^ 

Crossings, The state may regulate railway 


crossings,35 and, in the exercise of its police pow¬ 
er, may prescribe regulations designed to pre¬ 
vent injuries thereat.35 The legislature may by 
statute confer on a commission exclusive jurisdic¬ 
tion over all questions relating to the matter of 
railroad crossings.37 Statutes relating to the duty 
of railroad companies to maintain public crossings 
in a proper condition for travel, and defining the 
extent of such crossings, were held not superseded 
or repealed by an act creating a state highway 
department and establishing a state system of pub¬ 
lic roads.38 


D. PENALTIES FOR VIOLATION OF REG-ULATIONS 


§ 437. Power to Impose 

Railroads may be subjected to a penalty for violation 
of state regulations or regulations promulgated by a 
municipality pursuant to statutory authority. 

In order to enforce its power to regulate the 
operation and facilities of railroads, the state has 
the power to aflEx a penalty' for the violation of 
its regulations,3 9 provided a reasonable time is al¬ 
lowed for compliance with the regulation,^9 and 
provided the penalty imposed is not unreasonably 
large.4i A railroad may be liable for a penalty for 
violation of municipal regulations promulgated 
pursuant to statutory authority.’*^ Since corpo¬ 
rations in operating railroads can act only through 
their agents, the company may be made subject to 
a penalty for defaults on the part of its servants.^3 
Piles and pieces of scrap iron left for short pe¬ 
riods of time near the center line of a railroad 


track do not constitute a permanent or fixed struc¬ 
ture or obstruction within the meaning of a statute 
imposing a penalty for maintaining such a struc¬ 
ture or obstruction within a specified distance of the 
track.^4 

Discontinuance of service or facilities. It has 
been held that discontinuance of service without 
pnor application to a commission for permission, 
as required by statute, does not justify subjection 
of the road and its employees to statutory penal¬ 
ties in advance of a heanng on the merits as to 
discontinuance;^® and the imposition of a penalty 
for the discontinuance of a depot without the 
consent of the commission has also been held not 
warranted where the depot had been operated at 
a loss so that the commission could not have com¬ 
pelled its continued operation.46 A statute pre- 


32. Ill—City of Kankakee v. New 
York Cent B Co, sui>ra 

33. Ill—Chicago, etc, B Co. v. 
Steckman, 79 NB. 602, 224 Ill. 
500. 

51 C.J. p 1061 note 44. 

34k Tenn —^Katzenberg-er v. Lawo, 16 
SWi 611, SO Tenn. 235, 25 Am S.R. 
681. 13 ti R.A. 185. 

Tex—Curtis v. Gulf, etc, B Co., 63 
SW. 149, 26 TexCivApp 804. 

35, Pa—Starovetsky v. Pennsyl¬ 
vania R. Co., 195 A. 871, 328 Pa. 
583. 

Safety devices and flagman at high¬ 
way and private crossings see su¬ 
pra S 433. ' 

36, US —Chicago, M., St P. & P. B. 
Co. V. Slowik, CA.Minn, 184 F.2d 
020 . 

37, 3ffinn.—Olson v. Chicago, Great 
Western By. Co, 269 N.W. 70, 193 
Minn. 533. 

sa Ga.— Atlantic Coast'Line B. Co. 
V. Spearman,^ 156 S.B. 824, 42 Ga. 
App. 536. 


39. U.S.—State V Kansas City, etc., 
R. Co., C C Mo, 32 P. 722. 

51 C J p 1061 note 49. 

Power diiviiig wheel hralces 
Failure of a railroad to egulp a lo¬ 
comotive with power driving wheel 
brakes as required by a safety ap¬ 
pliance act renders It subject to a 
penalty—U. S v. Fort Worth & Den¬ 
ver City By. Co, D.C.Tex., 21 F 
Supp. 916. 

40. Tex—^Houston, etc, B Co. v 
State, 107 SW. 625, 101 Tex. 333— 
Missouri, etc., B Co v. State, 100 
S W. 766, 100 Tex. 420. 

41- HI.—^ETranklin Grove v. Chicago, 
etc., R Co, 196 Ill App. 167. 

51 C.J. p 1062 note 51. 

42. Ind —^Town of Walkerton v. New 
York, C & St Lr. R, Co., 200 N.E. 
243, 210 Ind. 175. 

Double penalty 

Railroad could not escape liability 
for penalties under town board’s res¬ 
olutions requiring railroad to main- 
tam electric flashlight alarm signals 
at street intersections, on ground 

1027 


that there was double penalty, in that 
statute also provided a penalty, 
where penalty provided by statute 
was for failure to comply with order 
of commission made on appeal and 
had nothing to do with failure to 
comply with unappealed from resolu¬ 
tion of town board.—^Town of Walk¬ 
erton V. New York, C. & St L B. 
Co., supra. 

43. Iowa—State v. Chicago, etc., R. 
Co., 96 NW. 904, 122 Iowa 22, 101 
Am SR. 254. 

61 C.J p 1062 note 52. 

44. Mmn—State v. Minneapolis^ St, 
P. & S S. M By. Co, 286 NW. 
303, 205 Minn 394. 

45. US —St. Douis-San Francisco B. 
Co. V. Alabama Public Service 
Commission, Ala, 49 S.Ot. 388, 279 
U.<S 560, 73 LBd. 843. 

51 C.J. p 1062 note 54. 

Proceedings to discontinue see supra 
§ 392. 

4& Miss—^Yazoo & M V. R. Cq v. 
Mississippi B Commission, 146 So. 
430, 166 Miss. 359. ^ 
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scribing a specified penalty per day for failure to 
operate a railway has been held inapplicable to a 
railway company which discontinues its service im- 
der a claim of nght^^ 

§ 438. Willfulness as Element 

Willfulness is not an essential element to llabiPty 
of a railroad for a penalty unless the statute requires 
the existence thereof. 

Under statutes requiring a willful violation to 
subject the road or its employees to penalty, no 
penalty will be imposed in the absence of this ele¬ 
ment.** 8 However, where the penalty is imposed 
for ''refusal or neglect’* to perform the duty, will¬ 
fulness IS not essential to liability. 

§ 439. Defenses 

Invalidity of the statute or order violated Is a de¬ 
fense to an action for a penalty; but such matters as 
the absence of actual damage, or a violation by serv¬ 
ants of the rules of the company, or an absence of 
knowledge of the acts of its employees do not constitute 
a defense^ 

Invalidity of the statute®® or order®! violated 
hy a railroad is a valid defense to an action for a 
penalty. It is no defense that no actual damage 
has resulted from such violation,®^ or that the act 
constituting such violation was done by the serv¬ 
ants of the railroad contrary to the rules of the 
company,®3 or without its knowledge and in vio¬ 
lation of express instructions.®^ Where a statute 
imposes a duty to which a penalty is attached, the 
penalty cannot be avoided by failing to do some 


other act necessarj- to the performance of the duty 
commanded.®® Under a statute prescribing a pen¬ 
alty for the death of any person from the negli¬ 
gence of "any officer, agent, servant or employee” 
v/hile operating a locomotive, car, or tra:r, it is 
no defense that the negligence was not that of the 
superior in charge.®® 

It has been said that the only possible defenses 
to a penalty proceeding under the Federal Safety 
Appliance Act for using a defective car are non¬ 
use of a defective car and use permissible in ac¬ 
cordance with the provisions of the repair amend¬ 
ment ®7 The amendment of the Federal Safety 
Appliance Act permitting the hauling of defective 
cars to the nearest available repair point is not re¬ 
troactive so as to relieve a railroad from penalty 
for a violation before its passage.®® Liability of a 
railroad for a penalty for failure to comply with 
such act will not be excused by vrant of knowl¬ 
edge of the operating defect,®® since knowledge on 
the part of the company of the defect or condition 
is not a necessary element of the offense,®® and 
government inspectors are not obligated to reveal 
a defect which they discover,®! nor will the rail¬ 
road be excused by the absence of intentional vio¬ 
lation,®® by the exercise of reasonable care,®® by 
the putting of a warning on a defective car,®^ or 
by the use of other precautions equivalent®® or 
actually superior®® to the requirements specified by 
statute; nor will it be excused by the existence of 
circumstances making it difficult®^ or impossible®® 
to operate and comply, as in the latter case the 


47- S C —state v. Broad River Pow¬ 
er Co., 162 S.E 93 

48. Tex—State v. St Louis South¬ 
western R. Co., CivApp, 165 SW 
491. 

51 C.J p 1062 note 56. 

49- Wash.—State v. Great Northern 
R. Co, 12S P. 8, 68 Wash. 267, 267. 
51 ax p 1062 note 58. 

BOu Tex—Houston, etc, R. Co. v. 

State, Civ.App, 103 S.W. 449. 

51 CXJ. p 1062 note 59 

51. Miss—State v. Alabama, etc., R 
Co., 7 So 602, 67 Miss. 647. 

51 C.X p 1062 note 60. 

58. Tex —Houston, etc., R. Co. v 
State, 61 Tex. 342. 

51 aj p 1062 note 61. 

53. Ill—Indianapolis, etc., R. Co. v. 

People, 91 Ill 452. 

51 C X p 1063 note 62. 

54k Ind-—Hammond v. New Tork, 
etc, R. Co, 31 N.B. 817, 5 IndApp. 
526. 

N.Y.—^BufiCalo v. New York, etc,, R. 
Co, 22 N.Y.S. 308. reheard 27 N.Y S. 


297, 6 Misc 630, affirmed 46 NB. 
496, 152 NY 276 

55. Ind —State v Indiana, etc., R. 
Co, 32 N.E 817, 133 Ind. 69, 18 
L.RA. 502. 

51 C X p 1063 note 64. 

53i Mo —^Rlne v Chicago, etc, R. 

Co, 12 SW. 640. 100 Mo 228 
67. B.S-—XJ- S. V. Northern Pac. R. 

Go., aCLAWash, 293 F. 657. 

51 C.X p 1027 note 87. 

53, U S —^U. S V Colorado Midland 
R. Co., Colo. 202 F. 732, 121 C.CA. 
194. 

Repair amendment see supra 5 425 
59, XJ S,—Chesapeake, etc, R. Co v 
U. S., Va, 226 F. 683, 141 C-CA, 
439. 

51 C.J p 1026 note 76. 

00, U.S.^-Chesapeake, etc., R. Co. v 
U. S.. Ky., 249 F, 805, 162 aCA 
39, certiorari denied 39 S Ct. 67, 248 
US. 580, 63 LBd. 431. 

61 ax p 1025 note 77, 

61. U,S.—^U. S* V. Chicago Great 
■ Western R Co., Daiowa* 162 F 
776. 

51 ax p 1026 note 78. 
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62. US —^Norfolk, etc, R Co v. 
U. ‘S, Va, 177 F. 623. 101 CCA 
249. 

61 C X p 1026 note 79. 

63. U S.—Chesapeake, etc, R Co. v. 

U. S, Ta, 226 F 683. 686, 141 C.C. 
A. 439. 

51 CX p 1026 note 80. 

64. U.S.—^U S. V Chicago, etc, R. 
Co.. D.C.MO,, 173 F. 684. 

51 CJT. p 1026 note 81. 

65. U S —^Louisville, etc , Bridge Co. 

V. U S, 39 set 365, 249 U.S 634, 
63 LEd 757 

51 C J p 1026 note 82. 

66. U.Sw—^U. S. V- Grand Rapids, etc-, 
R. Co, DaMich. 244 F. 609, af¬ 
firmed 249 F. 660, 161 CCA- 660. 

61 C.X p 1026 note 88. 

67. U S —Spokane, etc, R. Co. v. 
U. S, Wash, 36 SGt. 668, 241 U.S. 
344, 350. 60 LEd. 1037. " 

51 C.X p 1026 note 84. 

08l , U.S—U. S. V. Northern Pac- R- 
Co, aC,AWash., 293 F. 667. ^ 

51 CJr. p 1026 note 85. 
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railroad can and should refrain from operating the 
defective rolling stock 69 

Contributory negligence on the part of the per¬ 
son aggrieved is no defense to an action in the 
name of the state to recover the penalty prescribed 
for failing to give crossing signals 

Notice. A statute prescribing a penalty for fail¬ 
ing to remove obstructions from a private road or 
crossing placed after notice of ‘‘at least” a certain 
length does not fix the limit of time for removal, 
but merely prescribes the minimum notice under 
^vhlch the company might be held liable, leaving 
the maximum to be determined by the circumstanc¬ 
es of the particular caseJ^ 

Statute of limitations applicable will depend on 
the facts and the language of the statutes in¬ 
volved. 

§ 440. Persons Entitled to Sue 

Suit to recover a penalty from a railroad may be 
maintained by the state or, under some statutes, by a 
private person. 

Under a statute providing that the penalty shall 
be sued for in the name of the state, and having no 
other provision as to who may sue, the right to 
sue is vested solely in the state,^3 and the action 
cannot be brought by a private person in the name 
of the state.7^ Under a statute allowing a traveler 
on the street to recover a penalty for the obstruc¬ 
tion of a street by a railroad, a passenger in a 
street car on the street obstructed may recover. *^6 
Under statutes permitting recovery by the “person 
aggrieved,” one damaged as the proximate result 
of the violation of the statute is entitled to sue 
for the penalty.*^ 6 Under a statute permitting suit 
by the prosecuting witness, it is not essential to 
the right to maintain the action that the prosecuting 1 


witness should actually have testified in the caseJ*^ 
§ 441. Persons Liable ^ 

The operating railroad may be liable for penalties 
even though it does not own the road; and liability is 
sometimes imposed on a particular officer or agent. 

A company operating a railroad may be liable 
for penalties imposed for violation of regulations 
aifecting operation, even though it does not own 
the road and it has been held that the operating 
railroad is the owning railroad so as to be liable 
to penalty for violation of a statute of this charac- 
ter.79 However, under a statute imposing a pen¬ 
alty on any company “operating” a railroad for 
violation of certain statutory regulations, a lessor 
company is not liable for a penalty incurred by the 
lessee m the operation of the leased road. 

Statute imposing liability on a particular officer 
or agent is inapplicable to any other officer or agent 
not acting in the capacity named.®^ 

Under the Federal Safety Appliance Act each 
interstate railroad involved in a violation thereof 
is liable for the penalty imposed 8® State officers 
charged with the administration of a state owned 
railroad are not personally liable for penalties for 
breaches of the Federal Safety Appliance Act, 
where they had no knowledge of the alleged viola¬ 
tion, the immediate supervision being the duty of 
an inspector appointed by them and his subordi¬ 
nates being civil service employees 83 in deter¬ 
mining whether a railroad is liable where it op¬ 
erates a train by its crew over the tracks of an¬ 
other railroad, the court should avoid an interpreta¬ 
tion of the statute which would exonerate a ear¬ 
ner from liability where it has, the actual physical 
control of the defective car on a line over which 
it may lawfully pass.84 


68- U.S—U. S V Western, etc., R 
Co, DCGa, 297 P. 482. 

61 C.J p 1026 note 86 

70. Ill—Mobile, etc, R Co. v. Peo¬ 
ple, 24 lU App. 260 

71. Pa,—Simon v. Baltimore, etc, R 
Co, 34 A. 221, 173 Pa. 617 

72. SC —Sturkie v Southern R Co, 
60 SE 782, 71 SC. 208 

51 C J. p 1063 note 70 
73- N.C—Statfe V Marietta, etc, R. 
Co., 12 SE 1041, 108 NC 24. 

74. N C —^State v Marietta, etc, R 
Co., supra. 

75. Conn—^Tracy v. New York, etc, 
R. Co, 72 A 156, 82 Conn. 1, 8 

61 C J p 1063 note 76. 

76. Ill-Chicago, etc, ^ Co v. 
People, 12 NB. 207, 120 la 667. 

6l C J. p 1063 note 78. 


77- Ill —^lUinois Cent R, Co v Herr, 
64 111 356. 

61 C J p 1063 note 80. 

78. Mo.—State v Missouri Pac R 
Co, 60 SW. 278, 149 Mo 104. 

51 G J p 1063 note 82. 

79- Ark —Chicagro, etc., R. Co. v. 

State, 106 SW 199, 84 Ark. 409 
51 C.J. p 1088 note 60 

80. Ind—State v. Pittsburgrh, etc, 
R Co, 36 N.B. 700, 136 Ind 578. 

81- Ga—^Vaughan v. State, 48 S.E. 

249, 116 Ga 841. 

51 C J. p 1063 note 86. 

82. U.S.—U- S. V. Chicago, B & 
Q. R. Co., CAIll, 183 P.2d 369 

51 C J. p 1063 note 88. 

83. US —Sherman v. U S, Cal., 
S.Ct 41. 282 US 26, 75 UEd. 143 
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84. US—U S V New York Cent 
R Co, DCNY, 70 P Supp 761 

Effect of contract 
Where defendant operated its 
trains to a designated point over con¬ 
necting earner's tracks, and a box¬ 
car with a defective running board 
was discovered in defendant's tram 
on connectmg carrier's track, defend¬ 
ant was liable for statutory penalty 
for hauling “on its lines" a car im¬ 
properly eguipjped, notwithstandfug 
contract with connecting carrier pro¬ 
viding that as between carriers, de¬ 
fendant's trains should be considered 
as belonging to connecting carrier 
while on connecting carrier's tracks 
and notwithstanding that connecting 
carrier might also be liable for pen¬ 
alty.—^U S. V. New York Cent. R. 
Co., supra. 
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Separate coach statutes. Under statutes requir¬ 
ing’ railroads to provide separate coach accom¬ 
modations* for white and colored passengers, a rail¬ 
road providing such accommodations is not subject 
to penalty because a train employee directs*^ or 
permitsSS a passenger of one race to ride in a coach 
designated for the other. Under a statute im¬ 
posing a penalty on a railroad conductor for fail¬ 
ure to enforce separation of whites and blacks in 
railroad coaches, it would seem that a conductor 
is not liable for failure to compel separation of 
the races in a Pullman attached to his train, but 
owned and operated by a separate company and 
its employees.*^ 

§ 442. - Effect of Operation by Receiver 

Ttie receiver of a railroad is not liable for a statutory 
penalty unless clearly within the provisions of the stat¬ 
ute. 

A railroad company is not liable for a statutory 
penalty incurred while the road is being operated 
by a receiver;** no>r is the receiver liable for 
such penalty,** unless clearly within the provi¬ 
sions of the statute.** 

§ 443. Actions 

a. In general 

b. Pleadings 

c. Evidence 

d. Trial and review 

a. In General 

The provisions of the particular statute determine 
whether proceedings against a railroad to recover a 
penalty should be instituted by civil action rather than 
by indictment. 

Proceedings to recover a penalty against a rail¬ 
road should ordinarily be mstituted by an appropri¬ 
ate form of civil action and not by indictment,*i 
the action being regarded as civil rather than 


criminal in nature.** However, under statutes 
providing for criminal procedure in the recovery 
of penalties, the proceeding may be instituted by 
indictment** or infonnation.®^ Under a statute 
failing to specify whether penalties shall be recov¬ 
ered in a civil or criminal proceeding, it has been 
held that the penalty should be recovered m a 
criminal proceeding'** Under a statute empower¬ 
ing municipalities to regulate the speed of trains 
within their limits and to enforce such regulations 
by penalties to be collected by civil action, a mu¬ 
nicipality cannot provide by ordinance for collec¬ 
tion of penalties by criminal proceedings.** 

Action of debt. In jurisdictions where a civil 
suit IS brought to recover a penalty against a rail¬ 
road, it has been held that the proceeding may be 
an action of debt,**^ but not an action on the case.** 

Name in which action brought. Under statutes 
so permitting, an action against a railroad for a 
penalty may be brought in the name of the per¬ 
son entitled thereto.** Under a statute providing 
for payment of a penalty to a specified political 
subdivision of a state, the action cannot be brought 
in behalf of the state.l 

b. Pleadings 

The complaint in an action against a railroad for a 
penalty should allege facts bringing the case within the 
statute, and should be sufficient to apprise defendant 
of the charge made and the court of the issues to be 
tried. The answer should plead facts, rather than mere 
legal conclusions, and should set forth any matters relied 
on by way of avoidance. 

The complaint in an action against a railroad for 
a penalty must allege every fact necessary to 
bring the case strictly within the statute creating 
the liability;* and when based on a violation of a 
statute after its amendment, the complaint must 
state facts bringing the case within the terms of 
the amendment.* The sufficien<gr of particular com¬ 


as. —Memtt V. Atlantic Coast 

Line R. Co, 67 S.B. 679. 162 N.a 
281. 

51 C.J. p 1064 note 91. 

‘80. Tex.—State v. Galveston, etc, R. 

Co.. CivApp., 184 S.W. 227. 

51 aj. p 1064 note 92. 

87. Ky.—Commontrealth v Illinois 
Cent R Co, lS8 S.V7 1168, 141 
Ky. 602, 32 L.RJL.N.S. 801. 
aa Ark.^—Arkansas Cent R. Co. v. 

State, 79 S.W. 773, 72 Ark. 260. 

51 C.J. p 1064 note 96. 

88w Mich.—^People v. Blair, 149 N.W. 

1039, 183 Mich 130. 

61 C.J. p 1064 note 97. 

90k XJ.S.—U. S. V- Ramsey, OKI.. 197 
F. 144, 116 CaA. 568, 42 Ii.RJL. 
K.S., 1031. 

61 C.J. P 1064 notes 98, 99. 


91. Ark.—Louisiana, etc., R. Co. v. 

State, 116 S.W 193, 89 Ark. 136. 
61 C J. p 1064 note 4 
98. Iowa—State v. Chicagro, etc,, R. 
Co, 96 N.W. 904, 122 Iowa 22, 26. 
101 Am.S R. 254. 

51 C J. p 1064 note 5. 

9a Me.—State v. Grand Trunk R. 
Co., 59 Me. 189. 

Mo.—^tate V. Wahstsh, etc, R. Co., 1 
S.W. 130, 89 Mo 562. 

91, Mo.—State v. Wabash, etc., R. 

Co., supra. 

51 C.J. p 1064 note 8. 

98. Me.—State v. Grand Trunk R. 

Co, 69 Me. 189. 

51 G J. p 1064 note lO*. 

96. Ohio—Caskey ▼ Belle Center, 8 
OhloKJ".,N.S.. 163. 
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97- Mich.—Owosso V. State Cent R. 

Co, 160 N.W. 323, 183 Mich 688. 

61 C.J. p 1065 note 15. 

98. Va—^Russell v. Louisville, etc., 
R. Co., 25 S.E. 99, 93 Va. 322. 

99. Mo—Scott V. Missouri Pac R. 
Co., 38 MoApp. 523. 

51 CJr. p 1065 note 19. 

L Okl.—ChicafiTo, etc., R, Co. v. 

State, 153 P. 625, 62 Okl. 614. 

51 C.J. p 1065 note 21. 

8. N-X—New Jersey Cent. R. Co 
V. EUiSkbeth, 79 A. 1037, 81 N.J. 
Law 310 

51 C.J. p 1065 note 24. 

a Illw—Mobile, etc., R. Co. v. Peo¬ 
ple, 29 IllApp. 428 
51 C.J. p 1065 note 25. 
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plaints may depend on the particular statute or or* 
dinance and the circumstances involved.^ Under 
the general rule in some jurisdictions, the complaint 
must show the statute under which the penalty is 
claimed,5 and aver that the act complained of was 
contrary to the form of the statute.® 

A complaint alleging the facts need not allege 
legal conclusions therefrom.*^ Although in the 
form of an indictment, a pleading may be sustained 
as a complaint if it contains the necessary allega¬ 
tions ® Under the Federal Safety Appliance Act 
allegations that defendant acted knowingly or neg¬ 
ligently are not necessary,® Under a statute de¬ 
claring the orders of a railroad commission prima 
facie reasonable, the complaint need not aver facts 
showing the reasonableness of an order alleged to 
have been violated Where statutes relating in 
terms to owners of railroads are construed as ap- 
pl 3 dng to the companies operating them, an allega¬ 
tion that defendant was operating the railroad m 
question at the time of the violation complained 
of is a sufficient allegation of ownership.il Under 
a statute impliedly defining a regular station as 
one with an agent, an allegation that a station is 
a regular station impliedly includes the allegation 
that it is an agency station.i® 

Definiteness and certainty. Complying with gen¬ 
eral rules, the complaint must be sufficiently defi¬ 
nite and certain to apprise defendant of the exact 
charge against him and the court of the issue to 
be tried.1® An allegation that the violation oc¬ 
curred on or about a certain date has been held 
sufficiently definite!^ In an action for a penalty 
for failing to give crossing signals the complaint 


to be sufficiently certain must designate the par¬ 
ticular highway crossings where the signal was 
not given,!® and should state the time of day when 
the train crossed the highway, its direction and the 
kind of train, whether freight or passenger.!® 

Separate counts. A complaint may properly con¬ 
tain separate counts for separate violations of a 
penal statute.!*^ 

Answer. A plea specifically stating a particu¬ 
lar defense to the merits is good as against de¬ 
murrer.!® The general rule that facts, and not 
mere legal conclusions, should be pleaded in an 
answer applies to an answer in a suit against a 
railroad for a penalty.!® Matter in avoidance 
should be pleaded,*2® and in an action against a 
railroad to recover penalties under the Federal 
Safety Appliance Act the railroad must plead facts 
bringing it within the statutory exceptions from 
liability.®! 

Issues, proof, and variance. In compliance with 
general rules, the proof must conform to the al¬ 
legations of the complaint, any material variance 
being fatal to a recovery.®® 

c. Evidence 

The burden of proof Is on the plaintiff to make out 
a case, but the burden Is on the railroad to bring itself 
within an exception in the statute. The usual rules 
prevail with respect to the admissibility of evidence, and 
the weight and sufficiency thereof. 

In accordance with the general rule, plaintiff in a 
penalty action against a railroad has the burden of 
proof,®® and must establish every fact necessary 
to bring the case strictly within the statute.®^ If 


4. AUefiratioiifi held sufflolent 

(1) In greneral—Chicago, etc., R 
Co. V. Adler, 66 Ill. 344—51 CJ. P 
1065 note 29 

(2) As against demurrer—^Town of 
Walkerton v New York, C. & St. L 
R Co. 200 N B 243, 210 Ind 176 

5. N J.—Crawford v. New Jersey R.. 
etc., Co„ 28 NJ-Law 479. 

0L N.J.—Crawford v. New Jersey R., 
etc., Co, supra 
61 C.J. p 1066 note 37. 

7. *Wla.—Janesville v. Milwaukee, 
eta, B. Co., 7 Wis. 484. 

61 G.J. p 1065 note 26. 

8, Ark.—St. Lioula, etc^ B. Co. v. 
State, 60 S.W. 664, 68 Axle 561. 

61 GJ'. p 1066 note 27/ 

8. U.S—U. S. V. Oregon Short Line 
R. Co., D.0.3;daho, 180 F. 483. 

61 aj. p 1066 note 43. 

10. Or.—State v. Corvallis, etc, R 
C6. lir.P. 9]B0, 59 Or. 460. 

51 C.J, p 1066 note 41. 


11, Mo.—State v St Joseph, etc, R. 

Co, 46 MoApp 466 
61 C.J. p 1066 note 46. 

12- Or.—State v. Corvallis, etc., R 
Co, 117 P. 980, 59 Or. 460. 

61 C J p 1066 note 47. 

13. Mo—State v. Missouri Pac. R. 
Co, 168 S.W. 767, 260 Mo. 167. 

61 C J. p 1066 note 31 

14. US —Atlantic Coast Line R. Co 
V U. S, NC, 168 P. 175, 94 C.CA 
36 

51 CJr. p 1066 note 32. 

15. Ill —Chicago, etc., R Co. v. How¬ 
ard, 88 Ill. 414. 

51 aJ. p 1066 note 33. 

13. Ark.—Choctaw, etc, R. Co. v. 

State, 87 S.W. 631, 76 Ark. 369. 

51 C J p 1066 note 34. 

17. U.S.—U. S. V. St. Louis South¬ 
western R. Co., Tex, 184 F. 28, 106 
C.CA. 230. 

51 C.J. p 1066 note 38. 
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18. Fla—Atlantic Coast Line R Co 
V. State, 113 So 666, 94 Fla 120, 
rehearing denied 114 So 456, 94 
Fla 120, 

18. Ind—Cleveland, etc, R Co v. 
Newpoint, 112 N.B. 993, 186 Ind 
617. 

51 C J. p 1066 note 61. 

2a Tex —^Missouri, etc., R. Co v. 

State, Civ.App., 163 SW 338. 

61 C J. p 1066 note 62. 

21. U S —U. S V. Panhandle & S, F, 
Ry. Co., I> C Tex, 21 F Supp. 919. 

22, Conn—^Tracy v New York, eta, 
R Co. 72 A. 166. 82 Conn. 1. 

61 O.J. p 1066 note 54. 

23, U.S—U. S. V Montpelier, etc., R. 
Co., I> C Vt., 175 F. 874. 

61 CJr. p 1067 note 67. 

24. Minn.—State v. Minneapolis, St. 
P. & S S M. Ry. .Co., 286 N.W. 
303, 205 Minn. 394. 

51 C.J. p 1067 note 58. 
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the railroad admits violation of a regulation^® or if 
facts sufficient to show a pnma facie violation are 
proved,2<5 the burden shifts to the railroad to show 
other facts rendering its action lawful. The bur¬ 
den rests on the railroad to bring itself within 
the provisions of an exception to a penal statute 27 
Under statutes imposing penalties for violation of 
separate requirements, it is not essential to prove 
violation of all requirements in order to recover.28 

Admissibility, The usual rules respecting the 
admissibility of evidence in penal actions apply 
m actions for penalties brought against a rail- 
road.29 

Weight and sufficiency In a civil action against 
a railroad for a penalty, the courts ordinarily re¬ 
fuse to apply the rule of criminal law requiring 
proof against defendant beyond a reasonable 
doubt,30 and hold that a preponderance of evi¬ 
dence is sufiicient to establish liability.®! It is, 
however, necessary to establish a violation of the 
statute by at least a preponderance of the evi¬ 
dence,®® In determining whether there has been 
a violation of a penal statute the court will con¬ 
sider all the evidence,®® and, in the last analysis, 
questions involving the sufficiency or insufficiency 
of evidence will depend on all the facts and cir¬ 
cumstances involved.®^ 

d. Trial and Review 

The trial and review of an action against a railroad 
to recover a penalty are governed by the usual rules. 

The usual rules of procedure relating to trials 


apply in actions to recover penalties for violation 
of regulations,®® as, for example, with respect to 
instructions Under the view that the proceed¬ 
ings are civil in their nature, it has been held prop¬ 
er to direct a verdict for plaintiff where the un¬ 
disputed evidence shows the railroad’s liability.®7 
A summary instruction for defendant is properly 
refused where the evidence is insufficient to sup¬ 
port it.® 8 The verdict must be responsive to the 
issues.®® 

Review, The usual rule that a judgment wdll 
not be reversed on appeal for harmless error applies 
on review of a penalty action against a railroad^® 

§ 444. Amount and Extent of Penalty 

The amount of the penalty, within statutory limita¬ 
tions, rests in the sound discretion of the court; and 
under some statutes an accumulation of penalties may be 
recovered for each and every violation of a successive 
or continuing nature. 

Within statutory limitations the amount of the 
penalty rests in the sound discretion of the court^! 
However, under a statute prescnbmg a fixed pen¬ 
alty for each violation of the act, the court has 
no discretion as to the amount of the penalty and 
must impose the amount called for by the statute.**® 
An excessive penalty may not be imposed.*® A 
statute making the servant violating certain regula¬ 
tions liable to a penalty within certain limits and 
the company also liable for ‘'the like sum” subjects 
the company to a like degree of liabihty** and does 
not contemplate either a sum certain ascertained 
by a judgment against the offending servant*® or 


as, I*a—state v. Louisiana H, etc, 
Co, 59 So 39, 131 La. 130. 

51 C.J p 1067 note 59. 

26. US—U. S. V. Illinois Cent. R. 
Co, Ky., 170 P 642, 95 CCA, 628. 

61 C J. p 1067 note 60. 

27. US—U. S V Panhandle & S P. 
Ry. Co., DC Tex-, 21 PSupp- 919. 

61 C J. p 1067 note 61. 

28. Tex.—^Pt. Worth, etc., R- Co. 
V. State, Civ.App., 275 S.W. 111, ap¬ 
peal dismissed 47 SCt. 589, 274 XT. 
S. 718, 71 L Ed. 1323. 

51 C.J. p 1067 note 63. 

29. U.S.—^U. S. V. Great Northern 
Ry. Co., CLC-A-Wash., 68 P.2d. 610. 

51 C.J. p 1067 note 65. 

sa U S.—^U. S. V. Chicago Great 
Western R. Co., DC.Iowa» 162 P. 
776. 

51 C.jr. p 1068 note 69. 

31. U.S.—St. Louis Southwestern R. 
Cou V. U. S., Tex., 183 P. 770, 106 
C.CA. 136 

51 C.J. p 1068 note 70. 


32. U.S—^U. S. V. Boston, eta, R, 
Co., D.CMass., 168 P. 148. 

51 C.J. p 1068 note 71. 

38. La—State v. Yazoo, erta, R- Co, 
59 So. 41, 131 La 136. 

51 aj. p 1068 note 72. 

34. U.S.—U. S V. South Buffalo K. 
Co, C.CA.N.Y-, 168 P2d 948, cer¬ 
tiorari denied 69 SCt. 165, 835 U.S. 
870, 93 LEd. 414. 

Mmn.—State v. Minneapolis, St, P. & 
S. S. M. Ry. Co., 286 N.W. 303, 206 
Mmn. 394. 

51 C.J. p 1068 notes 73, 74. 

35. QtteetlOAs for Jury 

On conflicting evidence auestlons of 
fact are for the jury—U. S. v. Great 
Northern R. Co., C.CA.Wash, 73 P. 
2d 736, certiorari denied 55 S.Ct. 833, 
295 U.S. 762, 79 L E<L 1696. 

51 CJr. p 1068 note 77. 

38L U.S.—U. S. V. Great Northern R. 
Co, supra. 

51 Cjr. p 1068 note 79. 

37. U.S.—U. S. V. Atlantic Coast 
Line R. Co., D.C.Ga, 182 P. 284^ 

51 CJ*. p 1069 note 81. 
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38. Tex.—Missouri, etc., R. Co. v. 
State, Civ.App, 1C3 SW 338 

39. Tex.—Galveston, etc, R. Co, v. 
State, 216 S.W. 393, 218 S.W. 361, 
110 Tex. 128. 

51 aJ. p 1069 note 83. 

40. Tex.—^Pt. Worth, etc, R. Co. v. 
State, CivApp., 275 SW. Ill, ap¬ 
peal dismissed 47 S.Ct. 589, 274 U.S. 
718, 71 L.Ed. 1323. 

41- Tex.—^Missouri, etc, R. Co, v. 
State, CivApp, 109 S.W. 867, re¬ 
versed on other grounds 113 S.W. 
916, 102 Tex. 153. 

51 C J. p 1069 note 89. 

42. U.S.—^U. S. V. Hartford BSastem 
R. Co., D.C.Wash., 34 P.2d 523. 

43. Ind.—Town of Walkerton v. New 
York, a & St. L. R. Co, 18 N.E 2d 
793, 215 Ind. 206, certiorari denied 
60 S.Ct. 75, 308 U.S. 556, 84 LEd 
467. 

44. U.S.—^Toledo, ota, B. Co. v. Peo¬ 
ple, 81 111 141. 

61 C.J. p 1069 note 93. 

45- IlL—^Toledo, eta, R. Co. v- Peo¬ 
ple, :suprcu t 
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the sum prescribed by the statute as a penalty for 
a single violation.*^® 

Successive or continuing offenses In accordance 
with the rule of strict construction, it is held that, 
in the absence of a clear statutory intent to the 
contrary, successive violations of the statute ren¬ 
der a railroad subject to only one penalty for acts 
prior to institution of the suit>7 However, where 
the statute clearly so provides, an accumulation 
of penalties may be recovered for each and every 
violation Under a statute forbidding the use 
of a locomotive with a defective boiler, and im¬ 
posing a specified penalty for each violation of the 
statute, each trip of a locomotive with the defec¬ 
tive boiler constitutes a separate violation involving 
a separate penalty ^ 9 Where a statute provides 
that certain servants of the company shall be lia¬ 
ble for a certain penalty “for each offense*' and 
the corporation “for the like sum,” the company is 
also liable for a penalty for each offense and not for 
the sum prescribed for a single violation 50 Where 
a statute requiring certain accommodations and fa¬ 
cilities at stations prescribes a penalty of a cer¬ 
tain amount for each week the company fails to 
comply therewith, to be sued for by the county 
attorney, the company is liable for a cumulative 
penalty for each week but not for a separate pen¬ 
alty for each station within a county.51 

Under the Federal Safety Appliance Act, any 
failure to comply with the requirements of the act 
subjects the railroad to penalty 52 The hauling 
of each separate car without the prescribed ap¬ 
pliances constitutes a separate violation of the 
act.53 Two different movements of a defective car 
in the same train constitute one violation of the 
act.54 


§ 445. Recovery of Penalty and Damages 

The fact that a railroad Is subject to a penalty ordi¬ 
narily does not preclude an action for damages against 
it by the person injured as a result of the violation, 
but some statutes have been construed to require an 
election of remedies. 

The fact that a wrongful act on the part of a 
railroad company is made the subj’ect of a penalty 
does not prevent a person injured thereby from 
maintaining an action in tort for the damages sus- 
tamed.55 Where the statute imposes a penalty 
for the benefit of the “person aggrieved,” any per¬ 
son sustaining an injury proximately due to the 
act prohibited may recover the penalty even though 
there was no actual collision.55 Some statutes of 
this nature have been held to provide an election 
of remedies,57 so that a judgment in an action for 
damages is a bar to an action for the penalty based 
on the same act of the railroad company whether- 
the judgment be in favor of plaintiff,58 or against 
him 59 Under a statute providing that every rail¬ 
road failing to remove dried vegetation from its 
nght of way, in accordance with its statutory duty, 
shall incur a specified penalty “and be liable for 
all damages done,” a person damaged by fire re¬ 
sulting from violation of the statute cannot recover 
the penalty.®*^ 

§ 446. Disposition of Proceeds 

In the absence of constitutional restriction, the legis¬ 
lature may provide the disposition to be made of the 
penalty. 

In the absence of constitutional restriction, the 
legislature may make whatever disposition of the 
penalty it may deem proper,as by giving the 
entire penalty to the person injured, 5^ ojr provid¬ 
ing that a part shall go to the informer®9 or to 
the prosecuting attorney.®^ 


40. Ill—Indianapolis, etc, R Co v 
People, 32 Ill App 286. 

61 C J p 1069 note 96 
47. Tenn —Parks v Nashville, etc, 
R So, 13 Lea 1, 49 Am R 666 
51 C J, p 1069 note 97. 

4a US —Gulf, etc, R. Co. v State. 
Tex, 88 set. 236, 246 US 68, 62 
L Ed 574 

51 CJ p 1069 note 99. 

40. U S —U S V. Long Island R Co., 
DCN.T, 4 P2d 760 
61 CJ p 1070 note 2 

SO. Ill—Indianapolis, etc., R Co v. 
People, 32 Ill App 286 

Bl. Tex—Missouri, etc, R Co v 
State, Civ App, 97 SW. 724 
61 C J p fOTO note 6 

52. U S —^Atlantic Coast Line R Co 
v U. S, NC, 168 F 175, 94 C G A 

85. 


sa U S —St Louis Southwestern R 
Co V U. S, Tex, 183 F 770, 106 
CCA 136. 

51 C J p 1070 note 9 

54a U. S ■ U S V Boston, etc., It. 
Co, DCT.Iass, 168 F 148 

61 C J p 1070 note 10 

55- Pa —^Pennsylvania R Co v. Kel¬ 
ly. 31 Pa 372. 

56. Ill—Chicagro, etc., R Co v. Peo¬ 
ple, 12 NE 207, 120 III. 667. 

Persons entitled to sue see supra § 
440 

67- Ill —Ilhnois Cent R Co v Peo¬ 
ple, 81 ni.App 176 

BICJ. pl070 note 16. 

58- 111.—Illinois Cent R Co v Peo¬ 
ple, supra—^Wabash R Co v Peo¬ 
ple, 78 Ill App 268 
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59. Ill—Terre Haute, etc., R Co. v 
People, 41 Ill App 613. 

61 C J. p 1070 note 17 

eOb Mo —Skinner v St Louis, etc , 
R Co, 362 SW 237, 254 Mo. 228 

61 C J p 1070 note 19 

61. Ind —State v Indiana, etc, R 
Co, 32 NE 817, 133 Ind 69, 18 
LRA 502 

61 C J p 1071 note 22 

62. Mo—Scott V Missouri Pac R 
Co , 38 Mo.App 523 

51 C J p 1071 note 23 

63. Mo—State v. Wabash, etc, 

Co., 1 SW 130, 89 Mo 662 

61 C'J. p 1071 note 24 

64. Ind—State v. Indiana, etc, R, 
Co., 32 NE 817, 133 Ind 69, 18 
LRA 502 



§§ 447-443 


EAILBOAJDS 


74 C.J.S. 


B. DAMAGES FOE YIOLATION OF REGULATIONS 


§ 447. In General 

Damages may be recovered fn a proper case for a 
railroad's violation of regulations, and where an absolute 
statutory liability is imposed plaintiff need not establish 
negligence on the part of the railroad or his own free¬ 
dom from contributory negligence. 

A statute imposing both a criminal liability and 
liability in damages for violation by a railroad of 
the statutory dubes as to operation ordinarily does 
not make conviction under the criminal provision 
prereqmsite to recovery under the damage provi¬ 
sion.®® Where the statute imposes an absolute 
liability in damages for violation of its provisions, 
neither the railroad’s negligence®® nor plainbfTs 
freedom from contributory negligence®^ is essen¬ 
tial to recovery. Provisions imposing liability for 
treble damages sustained in consequence of a vio¬ 
lation of statute have been held to apply only to 
willful breaches of duty.®® 

§ 448. Delay Caused by Obstruction of Cross¬ 
ing 

Recovery may be had In a proper case for damages 
suffered by delay proximately resulting from the unlaw¬ 
ful obstruction of a crossing by railroad rolling stock, 
and such an action is governed by the usual rules with 
respect to pleading, evidence, and other rules of pro¬ 
cedure. 

A right of action lies for personal injuries sus¬ 
tained as the result of unlawful obstruction of a 
public crossing by railroad rolling stock,®® as where 
a patient was injured by the delayed arrival of his 
physician,^® or where a patient was injured by 
reason of delay in reaching his physician.*^! To 


entitle plaintiff to recover, it must appear that the 
road obstructed was a pubhc one,'^^ that it was 
obstructed for the length of time prohibited by 
regulabon,*^® that the damages were the proxi¬ 
mate result of the obstruction,'^^ and that plaintiff 
was not guilty of contnbutory negligence.^® 

Accidental obstruction. In acbons for damages 
for delay, obstruction statutes have been held in¬ 
applicable to an accidental obstruction.^® 

Pleading and evidence. The usual rules govern 
with respect to pleading in an action for damages 
for personal injury arising from delay caused by 
obstruction of a public crossing.'^^ 'Thg burden 
of proof is on plaintiflF to prove facts entitling him 
to punitive damages.^® The usual rules control 
with respect to the weight and suflSciency of the 
evidence.*^® 

Peremptory instruction. In accordance with gen¬ 
eral rules, the court should not give a peremptory 
instruction for defendant if there is sufficient evi¬ 
dence to support a verdict for plaintiff,®® 

Damages. The legislature may impose a fixed 
sum as damages for an obstruction delaying a trav¬ 
eler at a public crossing,®^ irrespective of actual 
damages suffered by the traveler,®® provided it is 
not unreasonably great.®® In accordance with gen¬ 
eral rules, punitive damages for injuries result¬ 
ing from delay caused by obstruction of a cross¬ 
ing cannot be recovered m the absence of a will¬ 
ful or intentional act®^ The usual rules govern 
with respect to the amount of damages.®® 


65. Wla —^Randall v. Minneapolis, 
etc, R Co., 166 NW. 629, 162 Wis 
607. 

61 C.J. p 1071 note 29. 

OGL Mo,—^Brady v. Wabash Ry. Co., 
49 SW2d 24, 329 Mo 1123, certio¬ 
rari denied 63 S.Ct. 20, 2g7 US 
619, 77 liSd. 638. 

61 C.J. p 1071 note 31. 

67. Wla.—^Randall v. Minneapolis, 
etc, R. Co., 166 NW. 629. 162 Wis 
607. 

51 aJ. p 1071 note 32. 

G8. Wis.—^Reulin? v. Chicagro, St. P., 
M. & O Ry. Co.. 44 N.W.2d 253. 
267 Wis 485. 

Willfulness as element of liability 
for penalty see supra 6 438. 

€9. Ky. —^Louisville, etc., R. Co, v. 
Cooper. 176 S W. 1034, 164 Ey. 
489, L.RA.1916E3 336 

61 OJ. p 1071 note 34. 

70. Miss —^Terry v. New Orleans 


Great Northern R Co, 60 So, 729, 
103 Miss 679, 44 LRA.,NS, 1069 
51 C.J p 1071 note 35 

71. Miss —^Illinois Cent. R Co. v. 
Eng-le, 60 So 1, 102 Mias 878. 

51 C J p 1071 note 36. 

72. Miss —^Anderson v. Alabama, 
etc., R. Co.. 33 So. 840, 81 Miss 
687. 

73. Miss.—Anderson v. Alabama, 
etc., R. Co., supra* 

74. Ky.—Louisville, eta, R. Co. v. 
Cooper. 176 S.W, 1034, 164 Ky. 489, 
LuRA-1915B] 336. 

61 C J. p 1071 note 39. 

76. Ky.—^Louisville, eta, R Ca. v. 
Cooper, supra. 

61 C J p 1071 note 40. 

76l Miss.—Alabama, eta, R. Co. v. 

Cox, 63 So. 334, 106 Miss. 33. 

51 C.J. p 1072 note 42. 

77. Ala,—Southern R. Co. v. Jarvis, 
68 So. 936, 11 AIoAlPP. 636. 

61 OJ. p 1072 note 44. 
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7^ Ala.—Southern R. Co. v. Jarvis, 
supra 

61 C.J. p 1072 note 45. 

79- Ala.—Southern R. Co. v. Jarvis, 
supra. 

61 C J. p 1072 note 47. 

80. Miss —Parker v. Southern R. 

Co., 71 So 912, 111 Miss. 669. 

51 C J. p 1072 note 49. 

81- Conn—^Tracy v. New York, etc, 
R. Co, 72 A 166, 82 Conn. 1. 

61 C.J. p 1072 note 60. 

82. Conn.—^Tracy v. New York, etc, 
R Co., supra. 

83. Conn —Tracy v. New York, etc, 
R- Co., supra. 

84. Ala.—Southern R. Co. r. Jarvis, 
66 So. 986, 11 AlaApp. 635. 

85. Miss.—lUmois Cent. R. Co. v. 
Kngle, 60 So. 1, 102 Miss 8TS¬ 
OI C.J. p 1072 note 66. 
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F. PROCEBDINaS TO COMPEL OPERATION AND FURNISHING FACILITIES 


§ 449. In General 

A railroad may be compelled by proper proceedings to 
perform its duties with respect to the operation of trains 
and the furnishing of facilities. 

The performance of a railroad’s duty to oper¬ 
ate or furnish facilities may be compelled by prop¬ 
er proceedings instituted by the .proper person or 
persons.®® In general, the right to compel op¬ 
eration of a railroad lies in the state alone.®^ How¬ 
ever, under statutory or constitutional provisions, 
a pnvate person may have the right to institute 
proceedings through the state or a commission to 
compel the furnishing of facilities.®® Under some 
statutes the commission can exercise its jurisdiction 
on its own motion.®® Under statutes providing 
for enforcement of the orders of a board or com¬ 
mission relative to railroad operation by the courts 
on institution of proceedings at its request, no 
other person can maintain a suit to enforce such 
order.®® Under some statutes the commission can¬ 
not authorize or require anything to be done with 
respect to repairs or equipment, its highest au¬ 
thority being to commence an action in court to 
require compliance with recommendations and sug¬ 
gestions.® ^ 

Nature and form of remedy. Remedies availa¬ 
ble against a railroad failing to* operate or to fur¬ 
nish facilities include mandamus, as discussed in 
Mandamus § 231 d, injunction against discontinu¬ 
ance or decrease of service,®® which is more read¬ 


ily granted than mandamus;®® other suit in equi¬ 
ty,®^ quo warranto,®® receivership proceedings, 
as discussed supra § 377; proceedings by the state 
for forfeiture of the charter, as discussed supra 
§ 18; prosecutions under criminal statutes, as dis¬ 
cussed infra §§ 456-464, or under penal statutes, as 
discussed supra §§ 437-446; and, where such an 
action is authorized, an action for damages, as 
discussed supra §§ 447, 448. Specific performance 
will not lie to enforce a railroad’s public duty to 
operate its road.®® The court will not interfere 
to prevent a proposed discontinuance of train serv¬ 
ice where a commission is vested with exclusive 
jurisdiction over the matter in the first instance 
and is in the process of exercising such jurisdic- 
tion.®7 

§ 450. Proceedings Instituted in Court 

General rules with respect to parties, questions of 
law and fact, Judgment, and other matters govern court 
proceedings instituted to compel a railroad to operate 
and furnish facilities. 

General rules govern court proceedings insti¬ 
tuted to compel a railroad to comply with its 
duties to operate and furnish facilities, depending 
on the particular remedy available and chosen for 
the purpose.®® On the issue of right to abandon 
a portion of a railroad because of alleged losses, 
the courts will not consider nonoperating items 
which would be no larger under operation than 
under abandonment.®® 


86. m— ^Illinois Cent R. Co v Illi¬ 
nois Commerce Commission, 76 N. 
E 2d 23, 398 III 19, 

61 C.J. p 1072 note 60. 

87. Mich.—^Henry v. Ann Arbor B. 
Co., 76 N.W 886, 116 Mich. 314. 

61 C.J. p 1072 note 63, 

98k N.D—^Petition of Villagre Board 
of Wheatland, 42 N.W.2d 321. 

A patron of the railroad was held 
to have the right to invoke the juris¬ 
diction of the commission to require 
the railroad to maintain a switch 
track at its own expense and to dx a 
reasonable rent for his use of part of 
the railway property.—^Taardes v. 
New York, C & 8t Li R, Co., 191 N.E. 
806. 367 XU. 162. 

88. ND—^Petition of Village Board 
of Wheatland, 42 NW.2d 321. 

Wis—Thomson v City of Racme, 9 
N.W.2d 81, 242 Wis. 591. 
Proceedings tantamount to determi¬ 
nation on commission’s motion 
Where railroad ’ filed petition with 
commission for authority to main- 
tarn certain, devices at crossing in 
municipality and commission had au¬ 
thority to proceed on its own motion 


In respect of subject matter present¬ 
ed by railroad's petition, commis¬ 
sion's proceedings including order 
granting desired authority were tan¬ 
tamount to determination of the sub¬ 
ject matter on the commission’s own 
motion.—^Thomson v. City of Racine, 
supra. 

sa Ohio.—ChiUicothe Electric 
etc, Co. V. Norfolk, etc., R. Co., 6 
Ohio App. 151, 

61 C.J. p 1073 note 67. 

91. Ind—Chicago & E I. R. Co. v. 
Public Service Commission, 49 N-B. 
2d 341, 221 Ind 692 

92. Pla—State v. Georgia Southern 
& F Ry. Co, 190 So. 627. 189 Pla. 
115, 123 A.L R. 914 

51 C.J p 1073 note €9. 

Injunction to compel performance of 
duty by public service corporation 
generally see Injunctions S 101. 

93. Ky.—Southern B Co. v. Hatch¬ 
ett, 192 S.W. 694, 174 Ky. 468, L,.R. 

’ A.1917D 1106, 

61 C J. p 1078 note 70. 

94i Iowa.—Northern Gravel Co. v. 
Muscatine North, etc, R. Co., 171 
N.W. 787, 186 Iowa 1259. 
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95. m.—Ohio, etc, R Co v. People, 
11 NE 347, 120 Ill 200. 

61 C.J. p 1078 note 73 

9a NT—^People v. Albany, etc., B. 
Co, 24 N.Y. 261, 267, 82 Am D 
296. 

61 C J. p 1078 note 81. 

97. Tex—^Missouri K & T R. Co of 
Tex. V City of Whitney, Civ App., 
222 S.W 2d 1009. 

98. U.S—^Farmers Grain Co v. To¬ 
ledo, P & W R. R., aC A Ill, 168 
F,2d 109, vacated on other grounds 
Brotherhood of Locomotive Fire¬ 
men & Enginemen Local Lodge No. 
926 V. Toledo, P & W. R. R. Co., 
68 set. 53, 832 US. 748, 92 L.Bd. 
336, and Farmers Grain Co. v. 
Brotherhood of Locomotive Fire¬ 
men & Enginemen .Local Lodge 
NOi 926. 68 S.Ct. 63, 832 US. 748, 
92 L.Ed. 335.. 

Ill—^lUlnois Cent. R. Co. v. Public 
Service Commission, 76 N.B2d 900, 
225 Ind. 643. 

89. Colo.-—Colorado, etc,, R. Co v. 
State R. Commission, 129 P. 606, 54 
Colo. 64. 

61 C.J p 1078 note 88. 
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Parties. The usual rules apply with respect to 
parties in proceedings to compel a railroad to 
operate or to furnish facilities ^ Under statutes 
giving a commission power over the operation and 
abandonment of railroads, and providing for ac¬ 
tion by the attorney general on a complaint by 
the commission, users of a railroad who have been 
damaged by its unauthorized abandonment have 
been held not proper parties plaintiff to a reme¬ 
dial proceeding.2 

Questions of law. The reasonableness of a reg¬ 
ulation of a board or commission has been held 
a question of law.3 

Judgment or decree. The usual rules apply with 
respect to judgments and decrees in court proceed¬ 
ings to compel a railroad to operate or to furnish 
facilities,^ 

§ 451. Proceedings before Board or Commis¬ 
sion 

a In general 

b Appeal from, or review of, order 
a. In General 

Proceedings before a board or commission to compel 
a railroad to comply with Its duties to operate and fur¬ 
nish facilities are governed by general rules, as for ex¬ 
ample with respect to pleading, the trial or hearing, and 
the order or findings. 

General rules apply in proceedings before a 
board or commission to compel a railroad to com¬ 
ply with its duties to operate and furnish facilities.^ 
Under statutes empowering a board or commis¬ 


sion to investigate failure of a railroad to per¬ 
form its duties on its own motion or on complaint 
of an aggrieved party, the board or commission 
may proceed as to matters of operation and the 
furnishing of facilities with^ or without^ a formal 
complaint. Under statutes expressly providing for 
initiation of proceedings before a board or com¬ 
mission, to compel establishment of facilities at 
stations by petition, a petition is essential to j'u- 
nsdiction of the commission to establish such fa- 
cilities.8 It is essential to review of its order by 
the courts that there be in the record either a 
sufficient complaint^ or a sufficient statement of the 
facts on which a board or commission’s order was 
based.^^ 

Under some statutes, in proceedings instituted by 
a statement or complaint filed with the commission 
by an applicant, the statement or complaint should 
set forth the claims or charges on which the ap¬ 
plicant relies and the relief sought,^! and it should 
be served on the railroad company. Likewise, 
where the commission institutes an investigation 
and on its own motion determines to conduct a 
hearing to ascertain and determine whether the 
railway company should be required to furnish 
devices or to change the grade at a railroad cross¬ 
ing, the commission may be required by statute 
to prepare and file a written specification of the 
issues which are to be considered and determined, 
and may also be required to serve such writing on 
the railway company.^^ A motion before the board 
or commission to dismiss a petition for facilities, 
made by the railroad at the close of petitioner’s 


L Ill—^Parrish v Pennsylvania R. I 
Co , 74 N E 2a 237, 332 Ill App. 160. j 
51 C J. p 1073 note 86. 

2. N.C—Sinclair v. Moore Cent R. 
Co, 45 S.E2d 555, 228 NO 889. 

3. Ga.—Smiili v. Seaboard Air-Line 
R. Co., 73 S E, 623, 10 Ga.App 227. 

4. U.S—^Farmers Grain Co. v, Tole¬ 
do, P & W R H., ac A Ill., 168 P 
2d 109, vacated on other grounds 
Brotherhood of Locomotive Fire¬ 
men & Bnginemen Local Lodge No 
926 V Toledo P. & W R R Co., 68 
S Ct 53, 332 U S. 748, 92 L Ed 335, 
and Farmers Grain Co v Brother¬ 
hood of Locomotive Firemen & En- 
ginemen Local Lodge I^o 926, 68 
S Ct 53, 332 U S 748, 92 L-Ed. 335. 

61 CJ. p 1073 note 90 

5. Waiver of special appearance 
Special appearance of attorney for 

railroad company in proceeding be¬ 
fore commission was not waived 
where president of commission, who 
was the only member present at 
liearing, referred to the special ap- 


I pearance, stated that objection would 
j be filed, and that they would proceed 
to take testimony, witnesses were 
called to testify In favor of the ap¬ 
plication, and attorney for railroad 
cross-examined such witnesses and 
thereafter called certain witnesses 
to testify in opposition to applica¬ 
tion—^Petition of Village Board of 
WheaUand. ND, 42 NW2d 321. 

6. N.D.—^Petition of Village Board 
of Wheatland, supra. 

51 C.J. p 1074 note 94. 

7. Iowa.—State v. Chicago, etc., R. 
Co., 53 N.W. 323, 86 Iowa 641. 

N.C —Corporation Commission v. 
Southern R. Co.^ 145 S.E. 19, 196 
N.C 190. 

8. Ark.—^Kansas City Southern R. 
Co. V. Arkansas R Commission, 
299 S.W. 761, 175 Ark 426 

9. Iowa—State v. Chicago, etc, R 
Co, 53 N.W. 323, 86 Iowa 641. 

51 C.0r. p 1074 note 99. 

XOL Iowa—State v. Chicago, etc., R 
Co, supra. 


11. ND—Petition of Village Board 
of WTbieatland, 42 NW2d 321. 

Variance 

In proceeding to reciuire restora¬ 
tion of switch lamps along mam 
track of railroad, variance between 
complaint charging railroad with re¬ 
moval of switch lamps and proof 
that lamps were removed by receiver 
was held not to preclude order re¬ 
quiring receiver to restore lamps, 
since receiver had duty to operate 
road in accordance with require¬ 
ments of valid state laws, and re¬ 
moval of lights by receiver was re¬ 
moval by railroad—^Brotherhood of 
Locomotive Firemen and Engmemen 
V. Mobile & O. R- Co., 199 N El 283, 
362 Ill. 122. 

12. ND—Petition of Village Board 
of Wheatland, 42 N.W.2d 321, 

13. ND.—Petition of Village Board 
of Wheatland, supra. 

14. N,D—^Petition Village Board 

of Wheatland, supra^ 
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case, may, on review by the courts, be treated as 
a demurrer to the pleadingly and to the evidence i® 

Trial or hearing The railroad may be entitled 
to be heard before an order is made by board or 
commission directing it to furnish facilities i" 
A notice of hearing must be served on the rail¬ 
way company where required by statute but a 
railroad which has appeared at a hearing as to 
the furnishing of facilities cannot complain of lack 
of notice.^® Questions not within the scope of the 
particular proceeding will not be determined on a 
hearing before a board or commission.^*) Commis¬ 
sioners may properly make a personal investiga¬ 
tion of physical conditions in order to understand 
the evidence submitted .21 

Order and findings The order of a board or 
commission relative to operation or facilities should 
be sufficiently definite to indicate what is required.^2 
An order is not necessarily invalidated by failure 
to put the report of experts into the record.^^ 
Failure of a board or commission’s order to provide 
for review by the courts does not invalidate the 
order,24 because the right of review exists apart 


from such provision.25 The findings of the com¬ 
mission should be sufficient to constitute a basis 
for the order made by it,26 but the use of particular 
words ordinarily is not required.27 Where statu¬ 
tory provisions relative to notice are not violated, 
an order may be effective even though the com¬ 
mission’s findings have not been, filed 2S 

b. Appeal from, or Review of, Order 

In a pioper case an appeal may be taken to the 
courts from an order of a board or ccmmission relative 
to railroad operation and facilities On such an appeal 
the court will not consider matters outside the record 
or disturb an order which is not clearly erroneous. 

In so far as an order of a board or commission 
relative to railroad operation and facilities violates 
the rights of the railroad, there is a right of appeal 
to the courts.29 The right of appeal is limited to 
a party to the proceeding®*) and restricted to those 
portions of the order affecting appellant On re¬ 
view the courts will not consider matters which are 
dehors the record®® or which need not be deter¬ 
mined ®® Where only one order of the commis¬ 
sion, and on it only one issue, is presented for re- 


15. Ohio—^Halliday v Public Utili¬ 
ties Commission, IGO NE 713, 118 
Ohio St 269 

16. Ohio—Halliday v Public Utili¬ 
ties Commission, supra 

61 C J p 1074 note 3 

17. Pla —State v. Atlantic Coast 
Line R. Co, 70 So 941, 71 Pla 
102 . 

51 CJ. p 1074 note 4 

18. ND—Petition of Villagre Board 
of Wheatland. 42 NW2d 321. 

SnlElciezicy of notice 

Where notice to railroad of hear- 
ingr before commission stated that 
petition for adequate warning- sig¬ 
nals at a certain crossing would be 
considered, but commission entered 
an order as to two crossings and re¬ 
quired decrease of grades as well as 
signals, court ordered commission to 
set aside order and dismiss proceed¬ 
ings for failure to comply with law 
—^Petition of Village Board of 
Wheatland, supra. 

19. WVa—^Baltimore, etc, R Co 
V Public Service Commission, 110 
S.B. 475, 90 WVa. 1. 

61 C.J. p 1074 note 6. 

20- Ohio —^Zanesville Terminal R 
Co. V. Public Utilities Commission, 
126 NJB 66, 100 Ohio St 226. 

61 C,J p 1074 note 6. 

21- Ark—St Louis Southwestern R 
Co. V Stewart, 235 SW 1008, 160 
Ark 686 

61 C J. p 107*4 note 8. 

32. Pa,—Jones v: Delaware, etc, R 
Cq., 69 Pa.Super 668 

Ark.—St.. Loiqs Southwestern E., 


' Co V Stewart, 235 SW. 1003, 150 
Ark 586 

51 C.J p 1074 note 11 
34- SC —Blease v Charleston, etc,, 
R Co, 144 SE 233, 146 SC. 496 

25. SC—^Blease v Charleston, etc, 
R Co, supra 

26. Ill—^Illinois Commerce Commis¬ 
sion V New Tork Cent. R. Co., 76 
NB2d 411, 398 Ill 11 

Mere conolasioxL held Infrafficlent 
Commission’s finding that public 
convenience and necessity required 
maintenance of agency station was 
held mere conclusion and insufficient 
to support order that agency station 
be maintained—Louisville N R 

Co V Illinois Commerce Commis¬ 
sion ex rel Village of Belle Rive, 187 
NB 449, 363 Ill 376. 
rind lugs held sulllcieut 
Ill —Brotherhood of Locomotive 

Firemen and Enginemen v. Mobile 
& O R Co, 199 NB 283, 362 III. 
122 

27« Ill —^Missouri Pac R Co. v. 
Illinois Commerce Commission ex 
rel Broth of R R Trainmen, 81 
N E 2d 871, 401 Ill. 241, 

*a3e3iiaad” 

Under statute authorizing commis¬ 
sion to require the performance by 
public utility of any act which health 
or safety of employees, passengers, 
customers or the public may “de¬ 
mand,” findings of commission need 
not use the word “demand”—^Mis¬ 
souri Pac R Co V Illinois Com¬ 
merce Commission ex rel Brqth of 
R R. Trainmen, supra. 
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,28. Ark—St Louis-San Francisco 
R Co V State, 20 SW.2d 878, 179 
Ark. 1128. 

51 C J. p 1074 note 16 

29. S.C—Blease v. Charleston, etc, 
R Co. 144 SB 233, 146 SC. 496. 

61 C J. p 1076 note 18 

30. N C —Corporation Commission v 
Southern R Co, 145 SE 19, 196 
N«C 190 

61 C J p 1075 note 20 

31- Ala—^Railroad Commission v. 
Alabama Northern R, Co,, 62 So. 
749, 182 Ala 357. 

61 CJ. p 1075 note 21. 

32. Ark—St Louis Southwestern R. 
Co V Stewart, 236 SW 1003, 160 
Ark 686, 592 

51 C J p 1076 note 22. 

33. Ill.—^Alton R. Co. V. Illinois 
Commerce Commission ex rel 
Moulding-Brownell Corp, 16 NB 
2d 608, 368 Ill, 584, affirmed Alton 
R Co. Vr Illinois Commerce Com¬ 
mission, 69 set. 340, 305 US 548, 
S3 L Ed. 344 

Charge for maintenance of track 

Where the commission found that 
the power of a municipality to im¬ 
pose a charge for maintenance of 
track on the streets was not before 
It and, hence, made no order on that 
point, court was not required to pans 
on that issue—Alton R Co, v. Il¬ 
linois Commerce Commission ex rel. 
Moulding-Brownell Corp., 16 N.E.2d 
508, 368 III 584, affirmed Alton R. 
t3o V. Illinois Commerce Commission, 
59 set 340, 306 U.S 548, 88 L.Ed. 
344. 
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view, the jurisdiction of the court under some stat¬ 
utes does not extend to a determination of its sepa¬ 
rate divisions, but only to the decision of the com¬ 
mission as an integrated entity.34 

In reviewing an order of public convenience and 
necessity the function of the court is to determine 
whether or not the order is arbitrary or unreasona- 
ble.35 An order setting aside a railroad regulation 
is reviewable as to the reasonablenesses and dis¬ 
criminatory character37 of the regulation set aside. 
On review of an order to spend a specified sum in 
connection with erection of a depot, the issue of 
the reasonableness of such sum involves not only the 
depot, but also sidings and spur tracks.es Under 
statutes making construction of depots mandatory 
at all stations, the only issue on review of the rea¬ 
sonableness of the order of a board or commission 
for construction of a depot at a station is as to the 
amount directed to be expended.39 

Waiver and estoppel. The railroad may, by waiv¬ 
er or estoppel, lose the right to urge certain objec¬ 
tions on appeal.40 A railroad has been held not 
precluded from appealing to the court from an order 
of the commission requiring the railroad to con¬ 
struct certain devices and to decrease the grade of a 
crossing because of the fact that the railroad did not 
apply for a continuance to obtain time to enable it 
to prepare its defense,4i or because of a failure to 
request a rehearing after a decision was made 42 


It has been held, in a proceeding to compel restora¬ 
tion of trains, that failure of people along the line 
to appear at a commission hearing and object to dis¬ 
continuance of trains will be construed on review by 
the courts as an acquiescence therein.43 

Determ nation. The order of a board or commis¬ 
sion will not be disturbed by the courts on review 
unless clearly erroneous,44 and the court will not 
substitute its judgment for that of the commission 
where there is any substantial basis in the evidence 
for the commission's findings.45 Unless the action 
of the commission is beyond its jurisdiction, it find- 
mgs are binding on the court in certiorari pro- 
ceedmgs.46 However, an order will be set aside on 
appeal, or its enforcement enjoined, if not supported 
by the record 47 In the absence of evidence that 
existing facilities are inadequate, a board or com¬ 
mission order for new and different facilities will 
not be sustained on review.4S 

§ 452. Evidence 

The usual rules as ta the admissibility of evidence, 
and the weight and sufficiency thereof, apply in pro¬ 
ceedings to compel a railroad to operate or to furnish 
fac l«iies. Orders of a board are presumed reasonable 
and the burden is on the railroad to show that an order 
IS unreasonable. 

In proceedings to compel operation and the fur¬ 
nishing of facilities, rules, regulations, or orders of 
a board or commission relative to operation and fa¬ 
cilities ordinarily are presumed reasonable,49 or at 


aCethod and reasonin«r of oonunlsslon 
When the commission gives a fair 
hearing to railroad ordering it to re¬ 
store discontinued passenger trains, 
receives and considers competent 
evidence that is offered, affords op¬ 
portunity through evidence and ar¬ 
gument to challenge the result, and 
makes Its determination on evidence 
and not arbitrarily, the Question for 
a federal court is not as to the mere 
correctness of the method and rea- 
^ning adopted by the commission 
but whether the order will result in 
confiscation.—Southern Ry. Co. v. 
Alabama Public Service Commission, 
X>.C.Ala., 88 P.Supp. 441, reversed on 
other grounds Alabama Public Serv¬ 
ice Commission v. Southern Ry. Co, 
71 set. 775, 841 C.S 868, 85 L..Bd, 

34d. Ill —^Brotherhood of Railroad 
Trainmen v. Elgin. J, & EL Ry. Co., 
28 N.E.2d 97, 374 RL €0 

85. S.D.—Illinois Cent. R. Co. v, 
Wisconsin Granite Co., 19 N.W.2d 
768, 70 S.I>. 568, 

36. WVa.—^Baltimore, etc., R. Co 
V. Public Service Commission, 94 
B E 546, 81 W.Va. 467, L..R.A.1918D 
268. 

61 C.J. p 1075 note 24. ! 


37- W.Va.—^Baltimore, etc, R Co. v 
Public Service Commission, supra 

38. Tex —State R. Commission v 
Pecos, etc., R. Co, Civ.App, 212 
SW. 636. 

61 C.J. p 1076 note 26. 

39. Tex.—State R. Commission v. 
Pecos, etc, R. Co., supra. 

51 C.J. p 1075 note 28. 

4a Wash.—State v. Public Service 
Commission, 137 P 1067, 77 Wash 
629, LR.A.1918B 786, AnmCasL 

1915I> 202. 

61 aj. p 1075 note 29. 

41. N.D—^Petition of Village Board 
of Wheatland, 42 N.W2d 321 

42. N.D.—^Petition of Village Board 
of Wheatland, supra. 

43. S.C.—^Blease v. Charleston, etc., 
R. Co, 144 S.B. 233, 146 8,0. 496. 

44b Wash,—^Dryden Commercial Club 
V. Public Works Dept,, 262 P, 911, 
142 Wash 317, 320. 

510 J. p 1076 note 81. 

X7sa of spur 

In the absence of a showing that 
order of commission denying ap¬ 
plicant use of railroad spur was un¬ 
reasonable, arbitrary or dfsenmina- 
toryv such order must stand.—Burked 
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' V Louisiana Public Service Commis¬ 
sion, 40 So.2d 916, 215 La. 

45. S D —^Illinois Cent R Co v. 
Wisconsin Granite Co., 19 N.W.2d 
753, 70 S D 658. 

46- Cal.—Atchison, T. 4; S. P. Ry. 
Co. V Railroad Commission of 
California, 288 P. 775, 209 Cal. 460, 
affirmed 61 S Ct 653. 283 US 380, 
75 L.Ed. 1128. 

47. TT S.—Chicago, B 4; Q R. Co. v. 
Illinois Commerce Conmussion, D, 
cm., 82 PSupp. 868. 

51 C J. p 1076 note 32 
ZTonappearance; perfimotory defense 
Where at hearing before conoznis- 
sion to require certain railroads to 
operate as common carriers, rail¬ 
roads either made no appearance or 
only a perfunctory defense because 
of injunction restraining commission 
from proceeding, proceedings should 
be set aside and a new hearing h edr 
—Crowell & Spencer Lumber Co v, 
Louisiana Public Service CommuH 
Sion, 102 So. 866, 157 La. 676. 

48. Wash.—State v. State R. Com¬ 
mission, 110 P. 1076, 60 W4sii. 218L 

61 C.J. p 1076 note S3. 

49. B.C —CknrpiLs JUxls qiioted in 
Southern Ry. Cb: v* Public Bervloe 
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least not pnma facie unreasonable,®® and the bur¬ 
den rests on the railroad to show data proving the 
rule or order unreasonable.®^ Under statutes pro¬ 
viding that the order of a board or commission shall 
be pnma facie reasonable, the order of the board or 
commission as to furnishing of facilities is entitled 
to the same presumptive correctness as would attach 
to the findings of any other experts.®^ The burden 
of proof rests on a railroad to show a state of facts 
justifying discontinuance of operations®® A rail¬ 
road company complaining of the constitutional in¬ 
validity of an order of the commission requiring cer¬ 
tain service has the burden of showing that invalidity 
by convincing proof.®^ 


Admissibility. The usual rules respecting ad¬ 
missibility of evidence apply m proceedings to com¬ 
pel operation of a railroad or the furnishing of fa- 
dhties.®® 

Wcigkt afid sufficiency. General rules govern re¬ 
specting the weight and sufficiency of evidence,®® 
and, in accordance therewith, evidence has been held 
sufficient or insufficient to sustain an order or find¬ 
ing of a board or commission,®*^ or the verdict or 
findings of a jury®® or trial court,®® to entitle a rail¬ 
road to abandon operations,®® or to establish other 
matters ®i Evidence that over a period of years 
there has been no accident or death resulting from 


Oommission, 10 SE3 2d 769, 773, 195 
SC 247 

51 C.J p 1076 note 37 

50. Neb—^Marshall v Bush, 167 N- 
W 69, 102 Neb. 279, LRA1918B 
885. 

SC.—CorpTis Juxis quoted In South¬ 
ern Ry Co V Public Service Com¬ 
mission, 10 SB 2d 769, 773, 196 S 
C 247 

51- S C —Corpus Juris dted in 

Southern Ry Co v Public Serv¬ 
ice Commission, 10 S B 2d 769, 773, 
196 SC 247 

51 C J P 1076 note 40. 

53 , Or—Southern Pac Co v. State 
R Commission, 119 P 727, 60 Or 
400 

61 C J p 1076 note 42 

53. Ohio—Hocking- Valley R Co v. 
Public Utilities Commission, 110 
NE. 521, 92 Ohio St 9, LR.A1918A 
267, Ann.Cas 1917B 1164, applica¬ 
tion denied 110 NB* 1061, 91 Ohio 
St 365 

51 C J. p 1076 note 34 

54. US —Southern Ry Co v. Ala¬ 

bama Public Service Commission, 
DC Ala, 88 F Supp 441, reversed 
on other grounds Alabama Public 
Service Commission v Southern 
Ry Co, 71 set 775, 841 US 363, 
95 LBd.- 

55. Ohio —Co-operative Legislative 
Committee of Transp. Broth v 
Public Utilities Commission, 80 N 
B2d 846, 150 Ohio St 270. 

51 C J. p 1076 note 44. 

Svldenoe held admissible 

Ill.—^Brotherhood of Rajlroad Train¬ 
men V. Terminal Rajlroad Ass'n of 
St Louis, 41 N.E.2d 481, 379 Ill 
403. affirmed Terminal R Ass*n of 
St Louis V. Brotherhood of Rail¬ 
road Trainmen, 63 S*Ct 420, 318 
U S. 1, 87 L.Bd. 671. 

Svldenoe held Inadmissible 

U.S —Chicago, B. & Q R Co V. 
Board of R. R Com'rs of Mont, 
D C Mont, 78 P.Supp 1010. 

HI—^lUlnois Cent B. Co v, Illinois 
Commerce Commission, 76, N.B.2d 
23, 398 III. 19. 


66. Mo—State v Missouri Public 

Service Commission, 201 SW 1143, 

273 Mo 632 
61 C J. p 1076 note 46 

57. Evidence held sufficient 

(1) In general—Brotherhood of 
Locomotive Firemen and Bnginemen 
V. Mobile & O. R Co, 199 NB. 283, 
362 IlL 122—51 CJ. p 1076 note 47 
[a] 

(2) To justify commission In dis¬ 
missing complaint or show cause or¬ 
der for correction of allegedly un¬ 
safe conditions m yard.—Co-opera¬ 
tive Legislative Committee of 
Transp Brotherhoods v. Public Util¬ 
ities Commission, 85 N.B 2d 554, 151 
Ohio St 326—Co-operative Legisla¬ 
tive Committee of Transp. Bro^h. 
V, Public Utilities Commission, 80 N. 
B 2d 846, 160 Ohio St 270 

(3) To restrain enforcement of 
order of commission requiring con¬ 
tinuance of operation of certain 
trains—Chicago, B & Q R (Jo v. 
Board of R R Com'rs of Mont, D C. 
Mont, 78 FSupp. 1010—^Atlantic 
Coast Line R. Co v Public Service 
Commission of S C, D.C S C, 77 F. 
Supp 676—Northern Pac Ry Co. v. 
Board of Railroad Com'rs of State 
of Montana^ DC Mont, 46 P.Supp. 
340 

(4) To support order that, because 
of congested railway traffic, watch¬ 
man should be provided by railroad 
at particular crossing on school days 
at certain hours.—Chicago, R. I. & 
P Ry Co. v Vogel, 166 P 2d 620, 196 
Okl. 194 

(6) To sustain order requiring 
restoration of service for a year — 
State ex rel Missouri Pac R Co. v. 
Atkinson, 192 SW. 86, 269 Mo 634, 
LJEtA.193j8A 46, Aim.Cas.l917B 987. 

(6) To sustain finding of commis¬ 
sion' that cozlductor' and baggage ex¬ 
pressman had no time to give trains 
rear-end flag protection, that a haz¬ 
ardous^ condition resulted in that 
lives of employees and passengers 
were imperiled, that public safety 
required rear-end flag protection, and 
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to Justify order requiring railroad to 
maintain rear-end flag protection — 
Missouri Pac R. Co v. Illinois Com¬ 
merce Commission ex rel Broth of 
R R. Trainmen, 81 NE2d 871, 401 
Ill 241. 

Svldenoe held insufficient 

(1) To establish that commission's 
order requiring railroad, at own ex¬ 
pense, to install safety signal at 
street crossing, was unreasonable — 
State ex rel St Louis-San IFrancisco 
Ry. Co. V Public Service Commis¬ 
sion, 53 SW2d 868, 331 Mo. 438. 

(2) To support finding that rail¬ 
road violated order which denied it 
permission to substitute a caretaker 
and abandon maintenance of a non- 
telegraph agency.—Dixon v Pitcairn, 
199 NB. 299, 362 Ill. 213 

(3) To show other matters as to 
an order or finding of a board or 
commission. 

Idaho —State ex rel. Taylor v. Union 
Pac. R Co, 89 P.2d 1006, 60 Idaho 
185. 

Ill —^Brotherhood of Railroad Train¬ 
men V. Terminal Railroad Ass'n of 
St. Louis, 41 N.E2d 481, 379 111. 
403, affirmed Terminal R Ass'n of 
St, Louis V Brotherhood of Rail¬ 
road Trainmen, 63 SCt. 420, 318 
US 1, 87 LEd. 671 

N T.—‘New Tork Cent R Co v. Pub¬ 
lic Service Commission, 194 NB 
761, 266 NT. 294 
61 C J, p 1076 note 47 [b]. 

58. Tex.—^State R Commission v. 
Pecos, etc, R. Co, Civ.App., 212 
SW. 636. 

61 ax p 1077 note 48. 

59. Minn —State v. Chicago, etc, 
R. Co, 131 N.W 869, 115.Minn 61 

51 C.J. p 1077 note 49. 

60. U S.—^Brownwood North, etc, R. 
Co. V. Texas R. Commission, D C 
Tex., 16 F 2d '297 

61 C J. p 1077 note 60. 

eiJ Mich —Gasser v. Garden Bay R. 

Co, 171 N.W 791, 205 Mich. 5. 

61 CJ p 1077.note 61, 
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a particular condition alleg-ed to be unsafe because 
of close clearances between tracks is not conclusive 
that the condition is not dangerous.®^ The fact 
that at the time of the hearing before the commis¬ 


sion no accidents had occurred as a result of the re¬ 
moval of switch lamps is not of itself proof that dan¬ 
ger does not exist in the operation of trains without 
such lamps.®® 


G. DAMAGES FOR FAILURE TO OPERATE OR TO FURNISH FACILITIES 


§ 453. Right of Action and Conditions Pre¬ 
cedent 

An action for damages may lie for a railroad’s 
breach of a statutory or contractual duty to provide fa¬ 
cilities, or for unlawful discrimination m the furnishing 
of facilities. 

In the absence of statutory, constitutional, or con¬ 
tract provisions, no action for damages lies against 
a railroad for a mere failure to operate®'^ or for a 
mere failure to furnish facilities;®® at least no 
private individual may complain because of con¬ 
sequential damages from the refusal of a railroad 
to perform public or quasi-public duties unless the 
damages which he sustains are peculiar and different 
from those of other members of the public.®® How¬ 
ever, an action for damages may he for a railroad's 
breach of a statutory duty to provide facilities.®'^ 
In jurisdictions where a railroad is under a duty 
to give reasonable notice of intention to remove ex¬ 
isting facilities, an action for damages lies for re¬ 
moval without such notice.®® An action for damages 
for failure to furnish facilities will not lie m favor 
of one as to whom the road was not obligated to 
furnish the facility.®® 

Discrimination^ An action may he for unlawful 


discrimination in the furnishing of facilities and 
in such an action, where based on a refusal to fur¬ 
nish a siding connection, plamtiffs need not show 
what proportion of their shipments would have been 
sold within the statel^ 

Breach of coniractual duty An action lies for 
damages occasioned by a railroad's breach of a con¬ 
tractual duty to provide facilities,7® provided the 
contract*^® and its breach^^ are shown. 

§ 454. Proceedings for Recovery 

Actions for damages against a railroad for failure to 
furnish facilities are governed by the usual rules with 
respect to pleadings, evidence, and the like. 

Proceedings for the recovery of damages for 
failure of a railroad to operate or to furnish fa¬ 
cilities are governed by general rules.'^® A com¬ 
plaint for damages for failure to furnish facilities 
must set forth the facts necessary to show the exist¬ 
ence of a cause of action*^® and resultant damage.'^'^ 
The usual rules govern as to admissibility^® and 
sufficiency*^® of evidence in actions of the character 
under consideration. The usual rule that questions 
of fact are for the jury is applicable in actions 


62. Ohio —Co-operative Legislative 
Committee of Transp Broth, v. 
Public Utilities Commission, 80 N 
E2d 846, 150 Ohio St 270 

63. Ill.—^Brotherhood of Locomotive 
Firemen and Enginemen v. Mobile 
& O. B. Co., 199 NE 283, 362 Ill 
122 

64. U S.—^Brownwood North, etc., K 
Co. V. Texas R Commission, I>.C 
Tex,, 16 F.3d 297. 

61 C J. p 1077 note 55. 

65. Okl—Chaddick v., Lindsay, 49 
P. 940, 5 Okl. 616 

51 C J. p 1077 note 66. 

66. N.C-—Sinclair v. Moore Cent R 
Co., 46 SE2d 665, 22S N.C. 389 

67. N.H—Boothby v. Grand Trunk 
R Co. 34 A. 167, 66 N.U. 342. 

61 C-J. p 1077 note 68. 

68. Ga—^Durden v Southern R Co., 
58 SE 299, 2 GaApp 66. 

51 C J p 1077 note 61. 

69. Miss.—Gulf, etc., R Co, v. Ea¬ 
ton, 115 So 726, 149 Miss. 672. 

61 ax p 1078 note 61%. 

TO. Pa—Cox V Pennsylvania R. 
Co. 87 A, 681, 240 Pa. 27. 

51 C.J p 1078 note 62, 


71. Pa.—Cox V. Pennsylvania R Co, 
supra. 

72- N C —^Barrow v Norfolk-South¬ 
ern R Co, 113 SE 785, 184 N.C. 
202 . 

51 CJ p 1078 note 63 

73. Mich—^Detroit v State Cent, R. 
Co„ 120 N.W. 632, 156 Mich. 121. 

61 C X p 1078 note 64. 

74. Mo.—Stolle Stone Co v. Mis¬ 
souri PaC, R. Co., 175 S.W. 250, 
189 Mo App 683. 

51 ax p 1078 note 65. 

Ahondonment or mining operations 
Where contract between railroad 
and coal company gave railroad right 
to take up cmd remove sidings if 
shipments therefrom in any one year 
were leas than a specified number 
of oars, and mining operations were 
wholly abandoned for a period of 
years, railroad W€is authorized to 
take up siding and successor to coal 
company had no cause of action by 
reason thereof—Hams Stanley Coal 
& Land Co v. Oheaapeake & O Ry 
Co., aC A Ky. 154 P.2d 450, cerfao- 
ran denied 67 SCt. Ill, 329 U.S. 761, 
91 L.Ed. 656. 


75. £eave to sne receivers 

In proceeding for appointment of 
receivers to take charge of railroad's 
pioperty, petition of shippers along 
right of way of railroad for leave to 
sue receivers, appointed therein for 
damages as a result of cessation of 
operations by railroad was denied 
pending determination by commis¬ 
sion of railroad's application for 
certificate of public convenience and 
necessity permitting abandonment.— 
Gross V Missouri Ss A Ry. Co, DC. 
Ark, 74 PSupp 242. 

76. WaS—^Bartlett v.^ Chicago, etc, 
R Co, 71 NW 598, 96 Wis. 336 

61 C X p 1078 note 72. 

77. Tex.—^Payne v. Mt. Franklin 
Fuel, etc, Co., CivjVpp., 234 SW. 
595. 

61 CX p 1078 note 73- 

78. Tex —^Payne v. Mt Franklin 
Fuel, etc, Co, supra. 

61CX p 1078 note 76. 

79- Ark.—Graham v. Jonesboro, etc, 
B. Co, 164 SW 729, 111 Ark. 598. 
6i C X p 1078 note 76. 
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against a railroad for damages arising from failure 
to operate or to furnish facilities.*** 

§ 455. - Amount and Extent of Recovery 

The amount and extent of the recovery in an action 
against a railroad for failure to furnish facilities depend 
on the particular circumstances involved. 

A shipper entitled to notice of removal of exist¬ 
ing facilities may recover damages for removal with¬ 
out notice to the extent that he was injured by the 
lack of notice si In an action for unlawful discrimi¬ 
nation in the furnishing of siding facilities, the mea¬ 
sure of damages is the difference between the market 
price actually received for goods after the dis¬ 


crimination ceased and the price which would have 
been received for such goods as could reasonably 
have been produced and shipped during the period 
of the discrimination 82 

In action for treble damages for failure to fur¬ 
nish a siding connection, damages should be com¬ 
puted on the number of cars to which plaintiff 
would have been entitled under defendant railroad’s 
allotment of cars then in use, 83 and not on the basis 
of defendant’s capacity as a shipper 84 

Damages recoverable for breach of contract to 
furnish facilities are such as could reasonably have 
been within the contemplation of the parties.86 


H. CEIMINAL OFFENSES OF RAILROAD AND ITS AQ-ENTS 


§ 456. In General 

a. In general 

b. Wrongful death 

a. In General 

A railroad may be subject to criminal prosecution 
for violating its duties as to operation, and the validity 
of statutes making such violation an offense has been 
upheld. 

Both at common law86 and under statute87 a 
railroad may be subject to criminal prosecution for 
vio-lation of its duties respecting operation. A rail¬ 
road may be indicted for the nonperformance of a 
statutory duty for which no punishment is specially 
provided under a general statute providing that in 
such cases the willful omission of any duty enjoined 
by law on any person holding a public trust or em¬ 
ployment shall be punishable as a misdemeanor.88 
In some jurisdictions, by statute, a railroad com¬ 
pany IS guilty of a misdemeanor and subject to a 
fine if it fails to provide suitable station facilities 


as required by the statute 89 

Validity of statutes imposing criminal liability on 
railroad companies for failure to perform duties in¬ 
cident to operation has been upheld,39 as where a 
railroad is made criminally responsible for the mis¬ 
feasance or nonfeasance of its agents 3i However, 
a criminal statute depriving defendant of the pre¬ 
sumption of innocence,38 or discriminatory in char¬ 
acter,33 has been held invalid. A statute making it 
an offense for a railroad company to fail to light 
its track in any city, but which fixes no standard 
as to the places for, or the kind of, lights, has been 
held void for uncertainty.3 4 

Smoke Provisions making it an offense for a 
railroad to allow dense smoke to be discharged from 
its locomotives or buildings are aimed at preventing 
the continuous discharge or interval discharges of 
large volumes of smoke,35 and they must be applied 
and construed reasonably 3o A municipality, by a 
penal provision prohibiting the discharge of dense 


80. N.H.—Boothby v. Grand Trunk 
R Co, 34 A. 157, 66 NH 342 

61 C J. p 1073 note 78 

81. Ga —^Durden v Southern R. Co, 
58 SB 299, 2 Ga App 66 

61 CJ. p 1079 note 84 

82. Pa —Cox v Pennsylvania R 
Co, 87 A 681, 340 Pa 27. 

61 CJr. p 1079 note 86 

83. Pa—Cox v Pennsylvania R. Co, 
96 A 726, 260 Pa 600 

84. Pa —Cox V Pennsylvania R Co , 
supra 

61 CJ p 1079 note 89 

85. Tex—;-Payn^ v Mt. jPYanklin 
Fuel, etc , Co , Civ.App , 234 S W 
596 

51 C J p 1070 note 90. 

88. Ky—Louisville, etc, R Co v 
Commonwealth, 13 Bush 888, 26 
Aml^ 205 

SIC J p 1079 note 92. 

74 C. J S —66 


87. N'T—^People, on Complaint of 
Greene v Lons Island R Co, 31 
NTS 2d 637 

61 C J p 1079 note 93, 

Offenses 

Agrainst operation of property of 
railroad see infra §§ 1005-1013. 
As cainer of- 

Goods and their agents see Car¬ 
riers §§ 614—522. 

Passen^rers at excessive fares 
see Carriers §S 687-589. 
Penalties for violation of regulations 
see supra §§ 437-446, 

88. NT —People V Long Island R 
Co, 31 NE 873, 134 NT 606. 

61'C-J. P 1079 note 95. 

89. Ky —^lUinoiB Cent. R Co. v. 
Commonwealth, 90 S-’W. 602, 28 
KyL 802. 

10 *0 J p 923 note 98 
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90. Ark —State v St Louis, etc, 
R Co, 103 SW 623. 83 Aik 249 

61 C J. p 1079 note 97. 

91. Ark—State v St Louis, etc,*R 
Co, 122 SW C27. 92 Ark. 74- 

NH—^Boston, etc., R. Co. v Slate, 
32 NH 216. 

51 C J p 1079 note 98. 

92. N C —State v. Divine, 4 S E 477, 
98 NC 778 

93. N C-—State v Divine, supra 

61 C J p 1080 note 1 

94. Mont—Jarvella v Northern Pao 
^ly. Co, 63 P 2d 446, 101 Mont 102 

95. N T —^People, on Complaint of 
Greene, v Long Island R Co, 31 
NTS 2d 537 

96. NT —^People, on Complaint of 
Greene, v. Long Island R Co, 
supra. 
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smoke, cannot so restrict the use by a railroad of 
its locomotives as substantially to prevent the exer¬ 
cise of authority granted to the railroad by the 
legislature of the state.®^ 

Willfulness, Under a statute making it a mis¬ 
demeanor for a railroad employee willfully to violate 
or omit performance of his duty so as to endanger 
human life, defendant cannot be convicted if the 
element of willfulness is absent.Under a statute 
making it a misdemeanor for any railroad employee 
to ‘‘refuse or neglect'' to obey any railroad company' 
rule whereby injury or death may result to any per¬ 
son, it is not necessary that the refusal or neglect 
be willful or intentional.®® 

Defenses, In general, defendant is entitled to 
show the facts and circumstances surrounding the 
alleged violation which might nullify a finding of 
guilt beyond a reasonable doubL^ An intention to 
provide a facility or accommodation required by 
statute is no defense to a prosecution for failure to 
provide it.^ Under a statute requiring railroads 
to provide privies at all depots, it is no defense to 
a prosecution for failure to do so that the depot 
was furnished voluntarily by the railroad^ or that 
it lacked a reasonable time in which to comply with 
the statutory obligation.*^ Under statutes requiring 
provision of convenient and suitable waiting rooms,5 
or requiring station toilets to be kept m a sanitary 
condition,® the exercise of reasonable care has been 
held a valid defense to a prosecution for an alleged 
violation. Lack of authority to operate a railroad 
is no defense to a prosecution for violation of regu¬ 
lations affecting operation.^ 

b. Wrongful Death 

(1) Manslaughter 


74 C.J.S. 

(2) Criminal statutes redressing private 
wrong 

fl) Manslaughter 

In some jurisdictions a railroad corporation wrong, 
fully causing the death of an Individual may be criminally 
liable for manslaughter. 

Under the view that a corporation may be guilty of 
manslaughter, a railroad corporation may be crim¬ 
inally liable therefor.® However, a road which has 
used due care in the selection and retention of em¬ 
ployees is not criminally responsible for man¬ 
slaughter resulting from their negligence,® nor can 
a manslaughter conviction be predicated on negli¬ 
gence deduced from the failure of the road to formu¬ 
late rules for the guidance of employees in an un¬ 
usual emergency.^® 

(2) Criminal Statutes Redressing Private 
Wrong 

Under some statutes railroad companies are liable 
to Indictment and fine for negligent injuries resulting in 
death, such an action, although criminal In form, being 
in effect a civil action for damages. 

In some jurisdictions railroad companies are by 
statute made liable to indictment and fine for negli¬ 
gent injuries resulting in death, and the validity of 
such statutes has been upheld^l The purpose of 
such statutes is to obviate the common-law doctrine 
that no recovery lies for loss of a human life.^® In 
order to sustain the action it must appear that the 
person for whose benefit the fine may be imposed 
IS in existence,!® that the railroad company was 
negligent,!^ and that such negligence was the proxi¬ 
mate cause of the fatal injury.!® 

Nature of action. The action, although criminal 
in form, is in effect a civil action for damages.!® 


07. N.T—^People v. New York Cent, 
& H. K. K. Co., 144 N.T.S. 699. 169 
AppJDiv. 329. 

oa N.T.—People v. Miller, 234 NT. 

S. 841, 226 AppJDlv. 773. 

51 C.J. p 1982 note 66. 

Willfulness as element of liability 
for penalty for violation of re^rula- 
tlons see supra 5 438. 

09. Fa.—Commonwealth v. GrifiSLn, 7 
Phila. 679. 

51 C J. p 1082 note 68. 

1- N.T —People, on Complaint of 
Greene, v. Loni: Island Co, 31 
NT.S.2d 637 

O. Ky,—^Louisville, etc, R. Co. v. 
Commonwealth, 139 S.W. 756, 144 
Ky. 626 

61 C.J p 1083 note 73. 

3. —^Louisville, etc, R. Co. v. 

Commonwealth, 169 SW. 701, 165 
Ky. 187. 

61 C J. p 1083 note 75. 


4. Ky.—Louisville, etc, R, Co. v. 
Commonwealth, 159 S.W. 701, 166 
Ky 187 

51 C.J. p 1083 note 76. 

5. Ky —^LouisviUe, etc, R. Co, v. 
Commonwealth, 189 SW. 776, 144 
Ky. 641. 

6. Ky—Louisville, etc, R. Co. v 
Commonwealth, 127 SW. 162, 137 
Ky. 802 

61 C.J. p 1083 note 78. 

7. Ky.—^Louisville R, Co v. Com¬ 
monwealth, 114 S.W. 343, 130 Ky. 
738, 132 Am.S.R. 408 

61 C J. p 1088 note 79. 

a N.J.—State V. L.ehifirh Valley R. 

Co.. 103 A, 686, 90 N.JXaw 372. 

61 CJ*. p 1080 note 6. 

Criminal liability of corporation for 
homicide see Corporations 6 1364 
b. 


9- N.J —^State v New Jersey Cent 
R. Co., 133 A. 68, 102 N.J.Law 476. 
61 CJ p. 1080 note 6. 

10. N J.—State v. Pennsylvania R. 
Co., 129 A 479. 3 N,J.Misc. 687. 

51 C J p 1080 note 7. 

11. N.H.—^Boston, etc., R. Co. v. 
State, 33 NH. 216. 

51 C J. p 1080 note 9. 
la Me—State v. Grand Trunk R 
Co, 68 Me. 176, 4 AmR. 258 
13. Mass —Commonwealth v. Bos¬ 
ton, etc, R Co, 121 Mass 86. 

51 C J. p 1080 note 14 

14- Me —State v Maine Cent R 
Co, 1 A 673, 77 Me 638. 

61 C J. .p 1080 note 16. 

15. Me.—State v. Maine Cent R. 
Co, supra. 

la Mej—State v. Grand Trunk R. 

Co.. 68 Ma 176, 4 Am.Rw 268. 

61 OJ. p 1080 note 13- 
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Contributory negligence on the part of decedent 
will defeat the action^*^ unless too remote as a 
causative factorA^ 

Persons liable. Under a statute making ''the 
proprietors of any railroad” subject to indictment 
for negligence causing death, the proprietor in fact 
may be indicted The term “proprietor” as used 
in such statutes refers only to a railroad corpora¬ 
tion,20 and does not include individual stockholders 
thereof,2l A road may be liable for death caused by 
trains operated by it, even though at the time run¬ 
ning over private tracks of a third person 22 

Pleading and evidence. Prosecutions under such 
statutes are governed by rules applicable to criminal 
prosecutions as to pleading^s and by rules applicable 
to civil actions as to evidence.^^ 

§ 457. Obstructing Public Highways 

Under some statutes ft Is an offense for a railroad 
to obstruct highways for more than a prescribed period 
of time except for specified purposes; and, even aside 
from statute, a railroad may be subject to indictment 
for maintaining a public nuisance by unreaonably ob¬ 
structing a public highway. 

Aside from statute, a railroad company is subject 
to indictment on the ground of creating and main¬ 
taining a public nuisance by unreasonably or un¬ 
necessarily obstructing a public highway,25 although 
the obstruction be outside its right of way.26 The 
frequent and rapid running of trams over a highway 
does not constitute a criminal nuisance.27 However, 
the habitual running of trains across a highway at 
an unreasonable rate of speed and without giving 
reasonable signals of approach is a nuisance for 
which an indictment will lie.28 In a common-law 
action for nuisance it is a good defense to show 


that the obstruction was necessarily incident to 
the proper operation of the road, and was not main¬ 
tained for an unnecessary or unreasonable length 
of time.29 

Abrogation of common-law remedy by statute, 
A statute imposing a penalty on railroad agents who 
obstruct a highway has been held to supersede the 
common-law remedy by indictment 20 Notwith- 
standmg statutes defining the rights and duties of 
railroads whose tracks cross a public road with re¬ 
spect to the nature and extent of the physical struc¬ 
ture built, but not undertaking to define or pre¬ 
scribe what shall constitute a proper use thereo'f, the 
road may be prosecuted for a common-law nuisance 
in connection with a use obstructing the public 

road^i 

Under statute. In some jurisdictions, by virtue 
of statute, it is an indictable offense for a railroad 
company to obstruct streets or highways, or to do 
so for over a certain length of time, except for 
specified purposes 22 Under a statute prohibiting 
a railroad from negligently or unnecessarily ob¬ 
structing “a highway, town way or street,” a rail¬ 
road cannot be convicted for obstruction of a private 
way.22 A statute making it an offense to put ob¬ 
structions in a passway has been held not to apply 
to a railroad’s obstruction of a private crossing, in 
the exercise of its corporate franchise, by permitting 
cars to stand on the track over the crossing.24 
Where a statute and ordinance prescribe different 
periods of time as rendering the company liable for 
the obstruction of a highway, the ordinance is void 
in so far as it conflicts with the statute,25 and the 
company will be liable for obstructing a crossing for 
the time prescribed by the statute, although it is a 
period shorter than that prescribed by the ordi- 


17. NH—State V Grand Trunk H. 
Co, 23 A 626, 66 N.H. 663 

61 C J P 1080 note 17—17 C J. p 1306 
note 83 [b]. 

18. N*H—State v Manchester, etc., 
R Co. 62 NH. 628 

61 C J p 1080 note 18. 

19. N.H—State v, .Boston, etc., R. 
Co, 68 NH 410 

51 C.J. p 1080 note 21. 

20. Mass.—Commonwealth v. Bos¬ 
ton, etc., R. Co, 11 Cush 612. 

NH—State v. Gilmore, 24 NH 461. 

21. NH—State v. Gilmore, supra 

22. Mass.—Commonwealth v. Bos¬ 
ton, etc., R. Corp., 126 Mass. 61. 

61 CJ. p 1081 note 24. 

23. N.H.—State v Manchester, etc., 
H Co.. 62 N.H: 628. 

24. Me—State v. Grand Trunk R. 
Co, 58 Me;. 186, 4 AmJEt. 258. 


25. Mo—Carson v. Baldwin, 144 S. 

W2d 134, 346 Mo 984. 

61 C-J p 1081 note 80. 

28. Ky —Commonwealth v. Cincin¬ 
nati, etc, R Co, 7 KyLi 306 

27. Pa—Commonwealth v Balti¬ 
more, etc, R. Co, 72 A 278, 223 
Pa. 23, 132 Am S R 723. 

28. Pa—Commonwealth v. Balti¬ 
more, etc, R Co., supra. 

61 C.J. p 1081 note 33. 

29. Ind —State v. Louisville, etc-, R. 
Co, 86 Ind. 114. 

3a Pa—Commonwealth v. Capp, 48 
Pa 53 

61 CJ. p 1081 norte 86. 

31. Pa—Commonwealth v. Balti¬ 
more, etc, R. Co., 36 Pa.Super. 
474, reversed on other grrounds 72 
A. 278, 223 Pa. 23, 132 Am S.R. 723. 

61 C J. p 1081 note 38. 

32. Minn.—DFlaherty v. Great North- 
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em Ry Co., 16 N.-W2d 668, 818 
Mmn 488 

Enlargement of oonunon-law offense 
A statute malting it a misdemeanor 
for a railroad to block . a public 
crossing for more than a specified 
time except in cities and towns hav¬ 
ing more than a prescribed popula¬ 
tion has been held not to create a 
new offense but merely to enlarge 
an offense at common law—Carson 
V. Baldwin, 144 S.W.2d 134, 346 Mo 
984. 

33. Mass —Commonwealth v. Bos¬ 
ton, etc., R. Co., 135 Mass. 550 

34. Ky—^Zweigart v. Chesapeake & 
O Ry, Co., 170 S W. 1194, 161 BLy. 
463. 

35- Ky.—^Louisville, etc, R Co. v. 
Commonwealth, 78 -SW. 124, 79 S, 
W. 276, 117 Ky. 360, 26 KyL 
1452, 2050. 
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nance.36 Under a statute imposing criminal liability 
on a railroad for obstruction of a street for a pe¬ 
riod longer than prescribed by an ordinance of the 
municipality in which located, the railroad is guilty 
of no offense in obstructing a street within a mu¬ 
nicipality lacking an obstruction ordinance.^*^ 

Intent or accident; violation of instructions. Un¬ 
der a statute absolutely prohibiting the obstruction 
of a highway for over a specified length of time, 
defendant may be convicted for an accidental ob¬ 
struction's which could not have been avoided by 
the use of reasonable care,^9 or for an obstruction 
due to the malicious but preventable interference 
of strangers,and despite the absence of a guilty 
intent Neither at common law nor under statute 
is it any defense that the railroad’s servants or 
agents, in causing the obstruction, acted contrary 
to the rules or instructions of the company, pro¬ 
vided they were acting within the scope of their 
employment,although there is authority to the 
contrary with respect to a single instance of dis- 
obedience.’^s ^ railroad executive cannot be held 
liable for obstruction of the highway by subordinates 
in violation of his instructions.^^ 

§ 458. Intoxication of Employee While on 
Duty 

ft 18 sometimes made an offense for a railroad em¬ 
ployee having to do with the movement of trams to be 
intoxicated while on duty. 

Under a statute making it a criminal offense for 
a railroad employee “having to do with the move¬ 
ment of trains’’ to be intoxicated while on duty, 
an employee reporting for and attempting to work 
is on duty within the meaning of the statute The 
test of whether a given employee is within the stat¬ 
ute is the nature of the duties he might be called on 
to perform.'*® 


§ 459. Persons Liable 

The determination of which railroad, officer, or agent 
is cnniinaily responsible for a violation of reg^ilations 
depends on the terms of the statutes and the particular 
circumstances of the case. 

A railroad company is not liable for criminal of¬ 
fenses committed by a second railroad company 
while operating the lines of the first as an inde¬ 
pendent agency.^^ Under a statute expressly making 
both the railroad company and a participating agent 
guilty of a misdemeanor for violation of its pro¬ 
visions, the railroad cannot escape liability on the 
plea that the agent alone is responsible.^® Under a 
statute expressly subjecting a railroad employee to 
fine for violating its provisions, and silent as to the 
liability of the railroad, the road cannot be prose¬ 
cuted for a violation.'*® Under statutes makmg par¬ 
ticular officers or agents subject to indictment for 
certain acts or omissions, an indictment will he only 
against the particular officer or agent specified.®® 

Under a statute in one section making it a mis¬ 
demeanor for any “person” to set fire to forests, 
and in a different section making it a crime for 
a railroad to neglect fire regulations therein pre¬ 
scribed, a railroad company cannot be indicted as 
a “person” under the first section.®^ Under a stat¬ 
ute forbidding the heating of cars by stones kept 
inside the car, and providing that violation of the 
statute shall be a misdemeanor, any corporation®® 
or person®® participating in a violation of the act 
may be indicted. 

§ 460. - Operation by Receiver 

A railroad ordinarily Is not criminally responsible 
for an offense committed while the road is under the 
control of a receiver; but the receiver may be respon¬ 
sible, at least in his individual capacity. 

A railroad company cannot be convicted for of- 


36. Ky.—^Louisville, etc, R Co. v. 
CommonweaLtli, supra. 

37. Miss —Illinois Cent. R Co. v 
State, 14 So 459, 71 Miss 253. 

61 C.J p 1081 note 46. 

33. Mass.—Commonwealth v. New 
York, etc, R- Co„ 112 Mass 412 

51 C J p 1082 note 61. 

39. ifass —Commonwealtli v. New 
York, etc, R Co, supra. 

61 C J p 1082 note 62. 

40. Mass —Commonwealtli v. New 
York Cent, etc, R Co. 88 NE 
764, 202 Mass 394, 132 Am S R 
607, 23 LB.A-,N.S, 350, 16 Anii.Cas 
687. 

51 C J. p 1082 note 63. 

41. Mass.—Commonwealth v. New 
York, etc., R Co, 112 Mass. 412. 

ol CJ*. p 1082 note 64. 


42. Mass —Commonwealth v New 
York, etc, R Co., 112 Mass. 412. 

Tenn.—State v. Louisville, etc, R 
Co, 19 S W. 229, 91 Tenn 445 

43. WVa.—Stale v. Baltimore, etc, 
R Co., 69 SE 703, 68 W.Va. 193. 

51 C J. p 1082 note 58 

44. Ala—Oude v. State, 76 Ala. 100. 

45. Canada—^Rex v. Lan^r, 34 Que. 
K B 541, 40 Can Cr Cas. 207 

51 C J. p 1082 note 61. 

4G. Canada—^Rex v. Langr, supra. 

51 C J p 1082 note 63. 

47. Ky—^Louisville R Co v Com¬ 
monwealth, 114 S.'W. 343, 130 Ky 
738. 132 Ajai.SJ3. 408. 

51 C J. p 1083 note 82^ 

48. Ark—State v. St. Louis, etc, R. 
Co., 122 S.W 627, 92 Ark. 74 

51 cJ". p 1083 note 85. 
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49. N C.—State v. Norfolk Southern 
R. Co., 82 SE. 963, 168 N.C. 103, 
LRA1915B 329. 

51 aj. p 1083 note 87. 

50. Ga— VaugbsLii v. State, 43 S E 
249, 116 Ga 841—Craven v State, 
34 SE 561, 109 Ga 266. 

Liability of railroad executive for 
obstruction of highway see supra 
§ 457. 

Persons liable for causing death see 
supra § 456 b (2). 

51. Pa—Commonwealth v. Pennsyl¬ 
vania R. Co, 88 Pa Super 321. 

51 C J p 1083 note 90. 

52. N.T—People v. aark; 14 NY.S. 
642, 8 N Y.Cr. 169 


53. NT.—People v. Clark; supra 
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fenses incident to the operation of its road occurring 
while the road is being controlled and operated by 
a receiver,®^ except, according to some authority, 
in a case where the statutor}'’ duty could have been 
performed by the company without interfering with 
the receiver A railroad company may be con¬ 
victed of offenses occurring prior to the time when 
the receiver went into possession ^6 

Ltabihty of receiver. There is authority to the 
effect that a receiver may be indicted for offenses 
incident to the operation of the road occurring dur¬ 
ing his control thereof,5“^ at least in his individual 

capaaty,68 

§ 461. Prosecution and Punishment 

The rules governing the indictment, information, 
or complaint in a prosecution against a railroad 
company are considered infra § 462, evidence, trial, 
and review infra § 463, and punishment infra § 464 

Examine Pocket Parts for later cases. 

§ 462. -Indictment, Information, or Com¬ 

plaint 

The indictment, Information, or complaint in a prose- 
cution against a railroad company must allege facts 
sufficient to constitute the offense charged and should 
be sufficiently certain; but mere surplusage does not 
render it defective. 

The form of the prosecution’s initial pleading 
will depend on statutory or constitutional provi¬ 
sions as interpreted in the light of general rules 
An indictment, information, or complaint against a 
railroad company must allege every fact necessary 
to constitute the offense charged®® and to show the 


liability of defendant.®^ Where the duty of the rail¬ 
road to perform an act is predicated on some prior 
affirmative action of the public authorities, the in¬ 
dictment should allege the taking of such action ®2 

Certainty, The indictment, information, or com¬ 
plaint must be sufficiently certain to enable defend¬ 
ant to prepare his defense and to make a judgment 
rendered thereon available as a bar to another 
prosecution ;®3 but if it meets the foregoing require¬ 
ment the pleading is sufficient as to certainty ®4 In 
an indictment for failing to give the statutory cross¬ 
ing signals, it is sufficient to describe the place of 
such omission as the crossing of a public highway 
without alleging when or by what authority it was 
established;®® but the indictment should specify 
which of defendant’s trains committed the alleged 
offense where different trains were operated at the 
place on the day specified ®® An indictment charging 
discrimination in the accommodations provided must 
allege wherein the discrimination existed ®'^ 

Description of defendant In an indictment 
against a railroad company it is a sufficient allega¬ 
tion of defendant’s corporate existence to state the 
name of the company, and that it is a corporation 
existing imder and by virtue of the laws of the state, 
duly organized and doing business.®® Where the in¬ 
dictment is against a receiver, an averment that he 
is the receiver of, and as such is operating a cer¬ 
tain railroad is a sufficient averment of authority 
from the court appointing him to operate the road ®® 
Where the statute makes only a particular office^' 
or agent liable to indictment, the indictment must 
show that defendant is the officer or agent specified 
by the statute. 


54, N.C —state v Norfolk, etc, R. 
Co, 67 SB 42, 162 N.C. 785. 26 L. 
RA.NS, 710, 21 AniLCas 692. 

61 C J p 1083 note 98. 

55, Ark—^Arkansas Cent R. Co v 
State. 79 SW 772, 72 Ark* 252. 

61 C J p 1084 note 99. 

58. Iowa.—State v Minneapolis, etc., 
R. Co., 66 NW 400, 88 Iowa 689. 

57. Ky —Commonwealth v. Felton, 
63 SW 1046, 107 Ky. 330, 21 Ky. 
L 1039. 

61 C J p 1084 note 3. 

58. N C.—State v Norfolk, etc, R 
Co, 67 SE. 42, 162 NC. 785, 26 L 
RA,NS, 710, 21 Ann.Cas. 692 

61 C.J p 1084 note 4. 

59. Ark —Texas, etc., R. Co. v 
State, 41 Ark 488 

61 C.J p 1084 note 7. 

60. Ark—State’V Kansas City, etc, 
R. Co, 16 SW 667 64 Ark. 546, 
649 

51 C.J. p 1084 note 10. » 


Allegations held snfflclent 
Ky—Cincinnati, etc, R Co. v. Com¬ 
monwealth, 104 S.W 771, 81 Ky L. 
1113 

61 C J. p 1086 note 32 
AUeffatlons held insufficient 
Ky —Commonwealth v. Louisville, 
etc, R. Co., 231 SW 236, 191 Ky, 
634. 

61 C J p 1086 note 33 

61. Ky—Commonwealth v. Illinois 
Cent R. Co, 66 S.W. 10, 21 KyL 
1342. 

51 C J. p 1084 note 11. 

6S. Ky —Commonwealth v. Illinois 
Cent R. Co. 86 SW. 642, 27 Ky. 
L 763. 

51 C J p 1084 note 12. 

63. Ind.—State v. Cleveland, etc., R. 

Co, 36 NS 718, 137 Ind 76. 

51 C.J p 1084 note 13. 


peake, etc, R. Co, 29 SW. 136, 
16 KyL 481 

61 CJ. p 1084 note 14 

65, Ky —Chesapeake, etc , R, Co v 
Commonwealth, 43 SW 445, 19 
KyL 1345 

66. Ark—Choctaw, etc, R Co v 
State, 86 SW 86, 74 Ark 169 

51 CJ p 1084 note 16 

67- Ark —Choctaw, etc, Co v 

State. 87 S.W. 426. 76 Ark. 279 

11 C.J. p 814 note 79. 

68- Vt—State v. Vermont Cent R 
Co, 28 Vt. 683. 

61 CJ p 1084 note 17. 

69- Ky—Commonwealth v. Felton, 
63 SW. 1046, 107 Ky 330. 1*1 Ky 
L. 1039. 

70. Gra—^Vaughan v. State, 43 S.E 
249, 116 Ga. 841. 


64. Ky —Commonwealth v, Chesa- 
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Language of statute. In accordance wdth general 
rules, an indictment against a railroad or its em¬ 
ployees which substantially follows the language 
of the statute creating the offense is sufficient,^^ al¬ 
though not using the exact statutory language,*^- un¬ 
less the statute fails completely to define the crime, 
in which case the necessary additional facts to show 
the offense must be set forthWhere the statute 
requires either the ringing of a bell ^‘or” the blow¬ 
ing of a whistle, an indictment alleging in the con¬ 
junctive that It failed to do the one “and” the other 
does not show the commission of an offense.^^ An 
indictment for failure to provide separate coaches 
for the transportation of white and colored passen¬ 
gers is suflScient if it sets out the facts constituting 
the offense in the words of the statute and contains 
sufficient averments as to time, place, persons, 
and other circumstances to identify the particular 
transaction.*^® 

Surplusage does not render an indictment defec¬ 
tive.^® 

Bin of particulars cannot cure an indictment so 
defective that it charges no offense.^^ 

Issues^ proof, and variance. Each material al¬ 
legation of the indictment, information, or complaint 
must be supported by proof,and any material 
variance is fatal to a recovery.*^® The state need 
not prove an allegation supported by an uncon¬ 
tradicted presumption.®® Under an indictment for 
one offense defendant cannot be convicted of a 
different offense.®^ Where time is not of the es¬ 
sence of the offense, it need not be proved as al¬ 
leged,®2 but the offense may be proved to have been 


committed at any time prior to the finding of the 
indictment and within the period presenbed by the 
statute of limitations.®® 

§ 463. - Evidence, Trial, and Review 

a. Evidence 

b. Trial and review 

a. Evidence 

As m other prosecutions, the railroad Is entitled to 
the presumption of Innocence and the state has the bur¬ 
den of proof. The usual rules govern with respect to 
the admissibility of evidence and the weight and suffi¬ 
ciency thereof. 

In accordance with general rules, a railroad com¬ 
pany being prosecuted for a criminal offense is en¬ 
titled to the presumption of innocence,®^ and the 
burden of proof rests on the state.®® Criminal in¬ 
tent may be presumed from habitual violation of 
a regulatory statute.®® 

Admissibility, In accordance with general prin¬ 
ciples, evidence in a criminal prosecution against a 
railroad or its employees must be competent, mate¬ 
rial, and relevant,®7 and have some legitimate bear¬ 
ing on the question of defendant's guilt or in¬ 
nocence of the offense charged,*®® and under the 
circumstances of particular cases evidence has been 
held admissible®® or inadmissible,®® depending on 
the application of such principles. On an indictment 
for obstructing a highway, where each obstruction 
constitutes a separate offense, the prosecution should 
be required to elect which offense it will prosecute 
for, and the evidence should be limited to that of- 
fense.®^ 


71. Ark.—Kansas City Southern Ry. 
Co. V. State, 106 S.W,2d 163, 194 
Ark. 80. 

Ky.—Commonwealth v, Louisville & 
N. R. Co., 258 8,W. 101, 201 Ky. 
670. 

51 aJ. p 1085 note 23—81 C.J. p 720 
note 55 [al <3) 

72m Ky.—^Louisville, etc., IL Co v. 
Commonwealth, 33 S.W. 939, 17 
Ky L. 1136. 

51 C.J. p 1085 note 24. 

73. Miss—State v. Southern R. Co., 
72 So. 837, 112 Miss. 23. 

74m Ark—State v. Kansas City, etc., 
R. Co, 16 S.W. 567, 54 Ark. 546. 

75. Ky.—Chesapeake, etc-, R. Co. v. 
Commonwealth, 84 S.W. 566, 119 
Ky. 519, 27 KyL. 176. 

76. Ky—^Illinois Cent R Co. v. 
Commonwealth, 45 S.W. 367, 20 Ky. 
L. 115, 

51 C J. p 1085 note 28. 

77. Pa—Commonwealth v. Balti¬ 
more, etc., R. Co., 72 A. 278, 223 
Pa 23, 132 Am SR. 723. 


78- Ky —Cincinnati, etc., R Co v. 
Commonwealth, 104 S W. 771, 126 
Ky 712, 31 Ky.L. 1113, 17 LR.A,, 
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51 CU. p 1086 note 43. 

79- Ky—Illinois Cent R Co v. 

Commonwealth, 47 S.W. 255, 104 
Ky 362. 20 Ky.L 748, 990. 

51 C.J. p 1086 note 44. 

80m Ky—^Illinois Cent R Co v. 

Commonwealth, 200 S.W. 17, 179 
Ky. 28 

51 C J. p 1086 note 45. 

81. Ky —Southern R. Co, v. Com¬ 
monwealth. 110 S.W. 372, 129 Ky. 
87. 33 Ky L. 430 

51 C J. p 1086 note 46. 

82. Ky.—Cincinnati R Co. v. Com¬ 
monwealth, 80 Ky, 137. 

83. Ky.—Cincinnati R Co. v. Com¬ 
monwealth, supra 

51 C.:|r p 1086 note 48. 

84. Pa—Commonwealth v. Balti¬ 
more, etc., R. Coi, 72 A- 278, 223 Pa 
23, 132 Aims R. 723. 

51 C J. p 1036 note 56. 
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51 C.J. p 1087 note 53 
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Weight and sufficiency. General rules govern 
questions of weight and sufficiency of evidence in 
criminal prosecution of a railroad or its employees 
for offenses incident to the operation of the road.^2 

b. Tnal and Review 

The usual rules of criminal law are applicable to the 
tnal and review of prosecutions of railroads or their 
employees for offenses relative to the operation of the 
road. 

In the trial of railroads or their employees for 
offenses relative to operation of the road, the usual 
rules of criminal law are applicable.®® In accord¬ 
ance with general rules, questions of fact are for 
the Jury on conflicting evidence.®^ The validity 
of a statute under which a railroad is prosecuted 
is a question of law for the court.®® 


Instructions are satisfactory if they present the 
law and the facts properly when considered as a 
whole ®® Inconsistent or contradictory instructions 
are improper.®^ 

Review. General rules govern the review of crim¬ 
inal prosecutions against a railroad or its employees 
for offenses relative to operation of the road.®® 

§ 464. -Punishment 

A statute subjecting a railroad to imprisonment and 
fine may be valid as to the fine and inoperative as to 
the imprisonment feature. 

A statute in terms imposing imprisonment and 
fine as punishment for violation has been held in¬ 
operative as to railroads with respect to the im¬ 
prisonment feature,®® but nevertheless valid as to 
the fine.^ 


HL INJURIES TO PROPERTY IN GENERAL 


A. INJURIES PROM CONSTRUCTION OR MAINTENANCE 


§ 465. Existence and Extent of Liability in 
General 

The fact that a railroad company owns its right of 
way absolutely does not affect its liability for damages 
to the property of others caused by the negligent or 
improper manner of constructing its road or by Im¬ 
proper encroachments upon the land outside the limits 
of Its right of way. 

The fact that a railroad company owns its right 
of way absolutely does not affect its liability for 
damages to the property of others caused by the 
negligent or improper manner of constructing its 
road® or by improper encroachments upon the land 
outside the limits of its right of way.® 

Effect of assessment of damages in condemnation 


proceedings. Where land has been condemned for 
the construction of a railroad and damages have been 
assessed in the condemnation proceeding, the land- 
owner may not thereafter recover damages for in¬ 
juries merely incidental to the construction of the 
road if done in a lawful and proper manner,^ since, 
as discussed in Eminent Domain § 149, the damages 
assessed in the condemnation proceeding include 
whatever of injury results to the landowner from 
the structure itself and such as is incidental to its 
use. On the other hand, the damages are assessed 
on the theory that the road will be constructed m a 
skillful and proper manner,® and, since so limited, 
the landowner may subsequently recover damages 


Commonwealth. 78 SW, 124, 79 S 
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93. Special verdlot must find de¬ 
fendant guilty or not guilty, subject 
to the opimon of the court on the 


law as applicable to the facts ascer¬ 
tained therein—State v. Divine, 43 
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for any injury due to a negligent or improper con¬ 
struction of the road,® or improper encroachment up¬ 
on his lands outside of the right of way,*^ or failure 
to compl 3 ’ with a statutory requirement, such as the 
construction of fences or cattle guards,® even though 
the injury results from some new use made by plain¬ 
tiff of his property- after the construction of the 
road, provided such use is a reasonable and cus¬ 
tomary one,® and although plaintiff was not the 
owner of the land at the time the railroad -was 
built.l® 

§ 466. -Effect of Authorization or Con¬ 

sent to Construction 

The constitutional right of a person whose property 
18 taken or injured without his consent for public pur¬ 
poses to compensation therefor is not affected by legis¬ 
lative authority given to a railroad company to con¬ 
struct a road or by municipal consent given to such a 
company to construct a road within the corporate limits. 

The constitutional right of a person whose prop¬ 
erty is taken or injured without his consent for 
public purposes to compensation therefor is not af¬ 
fected legislative authority given to a railroad 
company to construct a road^^ or by municipal con¬ 
sent given to such a company to construct a road 
within the corporate limits.^® On the other hand, 
where a railroad company in constructing its road 
has proceeded under legislative authority and in a 
lawful and proper manner, with due care, there may 
be no recovery as for a tort for any incidental or 
consequential damages,^® although the legislative 
authority which protects the company against such 
liability for merely incidental damages does not 


authorize any direct invasion of private rights,so 
that a railroad companj- may be held liable for dam¬ 
ages caused by unauthorized acts^® or by any en¬ 
croachment upon lands bj' it outside of the limits of 
its right of way 

Inasmuch as a railroad company, in constructing 
or maintaining its road, must exercise ordinary care 
for the protection of the rights of property owners, 
such a company may be held liable for any injuries 
to property caused by the negligent or improper 
manner of constructing or maintaining its road,^® 
and the general rule applies that it must so use its 
property as not unnecessarily to injure another.^® 
However, this rule does not require that where the 
company has acquired a right of way it must con¬ 
struct Its road thereon m such manner as to occasion 
the least possible injury to the owners of adjacent 
lands, regardless of its own interests and the require¬ 
ments of a properly constructed roadbed.^® 

§ 467. - Release, Waiver, or Estoppel 

A valid contract executed by a landowner releasing 
a railroad company from all damages which will result 
from the construction and maintenance of its road ordi¬ 
narily IS binding on the landowner and on those claim¬ 
ing under him A landowner may, by reason of estop¬ 
pel, be prevented from recovering damages for the tak¬ 
ing of hjs property for the construction of a railroad. 

A valid contract executed by a landowner releas¬ 
ing a railroad company from all damages which will 
result from the construction and maintenance of its 
road ordinarily is binding on the landowner^i and 
on those claiming under him,^® such as a subsequent 
purchaser of the property with knowledge or notice 


pated negligence generally see Em¬ 
inent Domain § 161. 

6. Ind.—^Roushlange v. Chicago, 

etc, R Co. 17 NE, 198, 115 Ind 
106. 

51 0 J p 1120 note 3S. 

Condemnation proceedings as bar to 
action for subsequent damages 
generally see Eminent Domain § 
328. 

Recovery for injuries not covered by 
condemnation proceedings gener¬ 
ally see Eminent Domain § 400 

7. Ind —^Roushlange v. Chicago, 
etc, H Co., supra. 

8. Tex —^Houston, etc., B Co v- 
Meador, 50 Tex 77. 

9. N.H.—^Perley v, Boston, etc., R, 
Co , 57 N.H: 212. 

10. Tenn.—Carnger v. Bast Tennes¬ 
see, etc, R. Co., 7 Dea 388. 

11. N Jd—Costigan V. Pennsylvama 
R Co, 23 A. 810, 64 NJ.Law 233. 

51 C J. p Ills note 12. 

XSLi HL—Shrader v. Cleveland, etc, 


R. Co, 39 N.E 997, 242 Ill 227, 26 
DR.A,NS., 226. 

61 C J p 1118 note 13. 

13. Neb.—Conn v Chicago, etc, R. 
Co, 130 NW. 563. 88 Neb 732 

51 C J. P 1118 note 17. 

Right to excavate 

Generally, a railroad has the right 
to use Its right of way to secure dirt 
by excavation to build, strengthen, 
or maintain its roadbed, without re¬ 
sponding in damages to an adjoining 
landowner.—^Miller v Ervin, 6 So.2d 
910, 192 Miss 712—New Orleans, B 
R.. V. & M. B, Co V. Brown, 1 So. 
637, 64 Miss 479. 

14. Or —^Sandstrom v. Oregon- 

Washington R, etc., Co., 146 P. 
803, 75 Or. 169. 

61 C J p 1119 note 19 

15. Me,—Rogers v. Kennebec, etc, 
B Co., 36 Me. 319 

51 C J. p 1119 note 20. 

16. ,Ky.—^Louisville, etc., R. Co v 
Craft, 238 S.W 74,1, 192 Ky 314. 

61 CJ P 1119 note 22. 
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17. Tex,— 1 nternational- Great 
Northern R Co. v. Reagan, Civ 
App, 36 SW2d 564, affirmed 49 S 
'W2d 414, 121 Tex 233. 

18. Tex —nternational- Great 
Northern R Co v. Reagan, 49 S 
W 3d 414, 121 Tex 233. 

51 C J. P 1119 note 24. 

19. La—^Klrk Y. Kansas City, etc, 
R Co, 25 So 467. 61 La Ann 667. 

61 C J P 1119 note 26. 

20. Tex—^International, etc, R. Co 
V, Pape, 62 Tex 813. 

61CJ. Plll9 note 26. 

21. Okl,—Gulf, C & S F. Ry Co V 
Rutledge, 47 P 2d 83. 173 Okl 245 

Pa —Updegrove v, Pennsylvania, 
etc. R Co, 19 A. 283. 132 Pa. 540, 
2 L.BA 213—Hoffeditz v South 
Pennsylvsuila B, etc., Co., 18 A 
125, 129 Pa. 264. 

Tex—Gulf, C. & S. F. Ry Co v. 
Thornton, Civ App, 109 8,W 220. 

Conveyance of right of way as waiv¬ 
er of damages see supra $ 81- 

22. Okl—Gull; C & S. P. Ry- Co. v 
Rutledge, 47 P 2d 83, 173 Okl 246 
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of the contract 23 However, a contract of this na¬ 
ture bhould be construed and given effect according 
to the intent of the parties as revealed by the terms 
thereof,24 and a release of all damages caused by 
the construction and maintenance of a railroad does 
not contemplate or prevent a recovery for injuries 
resulting from a negligent or improper construction 
or maintenance.25 Furthermore, a contract seek¬ 
ing to exempt a railroad company from liability for 
all subsequent and future risk and damages of every 
kind resulting from the negligent maintenance of 
the road has been held void.26 

A mere parol license given to a railroad company 
by a landowner to divert water upon his lands may 
be revoked by a subsequent grantee and damages 
may be recovered for injuries accruing subsequent 
to such revocation.27 Also the consent of a land- 
owner to the construction of a railroad through his 
premises has been held not to constitute a waiver 
of a statutory duty of the company to construct 
fences or cattle guards.28 

Estoppel. In a proper case, a landowner may, by 
reason of his acts or conduct, be estopped to recover 
damages for the taking of his property by a railroad 
company for the construction of its road,23 as where 
he verbally agrees to convey a right of way without 
charge, and the railroad company relying on his 
promise and without obj‘ection on his part constructs 
Its road,23 or where he permits a railroad company 
to excavate a tunnel on his land without objection 
until after the tunnel is completed and the railroad 
is constructed through it.3l However, in order that 
a landowner may be prevented by reason of estoppel 
from recovering damages to his property caused by 
the construction of a railroad, all the elements neces¬ 
sary to constitute an estoppel must be present.22 
Thus mere silence on the part of a landowner, not 
inducing action or misleading the railroad company, 
does not estop him to claim damages resulting from 
a construction of the road in a manner different from 


that contemplated by a waiver of damages which the 
landowner has entered into.23 

A lot owner in a city is not estopped to recover 
damages to his property caused by the negligent or 
improper manner of constructing a railroad in a 
street by having signed a petition to the city au¬ 
thorities to grant the company a right of way 
through the street,24 or by having been a member of 
the city council and voted in favor of granting the 
right of way,25 or by having consented to the con¬ 
struction of a new sidewalk to take the place of 
one removed to make room for the alterations in the 
street made necessary by the railroad.^® 

§ 468. Particular Injuries 

The liability of a railroad company for various 
injuries to property occurring in connection with 
the construction and maintenance of its road is 
discussed infra §§ 469-472. 

Examine Pocket Parts for later cases. 

§ 469. - Occupation or Obstruction of 

Streets and Highwa37s Generally 

An abutting property owner may be entitled to sue 
for and recover damages sustained to his property where 
the use of a street or a highway for railroad purposes 
IS regarded to be such as to entitle him to compensation, 
or where the particular use or acts done by a railroad 
company constitute an injury to his property for which 
he IS entitled to be compensated and there has been np 
condemnation or compensation made, without proof of 
negligence in the manner of doing the work. 

An abutting property owner may be entitled fo 
sue for and recover damages sustained to his prop¬ 
erty where the use of a street or highway for rail¬ 
road purposes is regarded as such as to entitle him 
to compensation, or where the particular use or acts 
done by a railroad company constitute an injury to 
his property for which he is entitled to be compen¬ 
sated, and there has been no condemnation or com¬ 
pensation made,27 without proof of negligence m 


Tex—Gulf, C & S F Ry Co, V 
Thornton, Civ App , 109 S W 220 

83. Ohio —Root V Pennsylvania 

Co, 5 Ohio S. & C.P 316, 7 Ohio 
NP 337. 

51 C J p 1120 note 41. 

84. Pa —Hofteditz v. South Penn¬ 
sylvania R, etc, Co., 18 A 126, 
129 Pa 264. 

Tex—Gulf, C & S. P Ry. Co. v 
Thornton, Civ.App, 109 -SW. 220 

61 C J. p 1120 note 40 [a]—68 C J. p 
1268 note 17 [A]. 

25. Okl.—Gulf, C & S P. Ry Co V 
Rutledige, 47 P2d 83, 173 Okl 245 

51 C.J P 1120 note 42. 


86. Okl.—Gulf. C & S F. Ry Co v. 
Anderson, 260 P. 600, 120 Okl. 60- 

27. Conn—^Foot v. New Haven, etc, 
Go.. 23 Conn 214. 

8a Tex —^Houston, etc., R. Co. v. 
Meador, 50 Tex 77. 

29. Tex —^Evans v Gulf, etc, R. Co., 
28 SW 903, 9 Tex Civ.App. 424 . ' 

30. Tex —Evans v Gulf, etc, R. Co, 
supra 

31. WVa—Norfolk, etc., R. Co. v. 
Perdue. 21 SE 766, 40 WVa. 442 

32. Ark—Cook v. St. Louis, eta, R 
Co, 146 SW 851. 103 Ark. 326. 
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33. Ark—Cook v St. Louis, eta, R. 
Co, supra. 

61 C J p 1130 note 46. 

34- Ky—^Louisville, etc., R Co v. 
Hall, 13 Ky L 174. 

35. Minn—^Lamm v Chicago, etc, 
R. Co, 47 N.W 456, 45 Minn. 71, 
10 LRA. 268 

36. Ill —Atchison* etc., R Co. v. 
Pratt, 68 Ill App. 263. 

37- Wis.—^Buchner v Chicago, etc, 
R Co, 19 NW. 66, 60 Wia 264 
51 C.J. p 1121 note 64. 

Rights in and use of streets and 
ways see supra §§ 102-118. 
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the manner of doing the work.®* On the other hand, 
the right to recover damages may depend on the 
manner in which the road is constructed, as where 
the construction of the road does not of itself entitle 
an abutting property owner to compensabon,®* so 
that, in such a case, if the wnrk done has been duly 
authorized and the railroad company has proceeded 
in a legal and proper manner, there can be no re¬ 
covery for merely incidental or consequential dam¬ 
ages suffered by an abutting property owners® 

A railroad company may be held liable for all 
damages sustained by an abutbng property owner 
where it has constructed its road in a street or 
highway without authority,or where it has con¬ 
structed its road in an unauthorized manner,^2 and 
generally for injuries resultmg from a negligent 
or improper mode of construction,^® or for injuries 
resulting from a failure to comply with statutory 
requirements but a railroad company may not 
be held liable for damages resulting from w^orks 
of construction, although incidental to the construc¬ 
tion of a railroad, which were done by municipal 
or other public authorities, and over which the rail¬ 
road company had no control.^® 

Where a municipality grants a railroad com¬ 
pany a right of way through its streets on the 
express condition that the company shall pay all 
damages to property owners which shall result 
from the construcbon of the road, the company 
may be held liable therefor,^® and a property owner 
may be entitled to recover for damages done dur¬ 
ing the process of construction as well as for 
that caused by the construction of the road when 
completed^^ So also, where a charter provi¬ 
sion requires a railroad company to pay *'all dam¬ 
ages that may arise to any person,” from the con¬ 


struction of the road, the company may be held 
liable for damages so caused, although there is not 
a taking of plaintiffs property withm the applica¬ 
tion of the constitutional provision relating to the 
making of compensation in such cases 

§ 470. - Failure to Construct Fences and 

Cattle Guards 

As a rule, In the absence of a duty to fence its track 
or to construct cattle guards, a railroad company may 
not be held liable for Injuries to adjoining lands occa¬ 
sioned by their absence, and if such a company has vol¬ 
untarily constructed fences and cattle guards it may not 
be held liable for injuries to property resulting from a 
failure to maintain or keep them in repair. 

As a rule, in the absence of a duty to fence its 
track or to construct cattle guards, a railroad 
company may not be held liable for injuries to ad¬ 
joining lands occasioned by their absence,^® such as 
injuries to crops or pastures by trespassing ani¬ 
mals,®® and if such a company has voluntarily con¬ 
structed fences and cattle guards it may not be 
held liable for injuries to property resulting from 
a failure to maintain or keep them in repair®^ 
Moreover, under a statute expressly requiring rail¬ 
road companies to construct fences or cattle guards, 
the right to recover for damages to property oc¬ 
casioned by their failure to do so depends on the 
purpose of the requirement;®® and if the design of 
such a statute is not to protect an adjacent land- 
owner but merely to protect the railroad and insure 
the safety of passengers and trams thereon, or 
to prevent animals from coming upon the track 
and being injured, a railroad company may not 
be held liable for injuries to crops or pastures by 
trespassing animals.®® So also, where a statute 
imposing the duty expressly provides the liability 


38. MdL—^Baltimore, eta, R, Co. v. 
Reaney, 42 Md. 117. 

Tex,—Schler v. Cane Belt R. Co.. 100 
SW 860, 4B Tex.Civ.App 295, 

39. Ky.—^Fulton v. Short Route R. 
Transfer Co., 4 S.W. 332, 85 Ky. 
640, 9 Ky.lA 291, 7 AnaSR. 619 

4a Mo.—Foudxy v. St. i:40uis, eta. 
R. CO., 109 S.W. 80, 130 MoJlpp. 
104. 

51 C.J. p 1121 note 57, 

41. Mich.—Grand Rapids, eta, R. 
Co. V. Heisel, 11 N.W. 212, 47 Mioh. 
393. 

51 C.J. p 1121 note 58. 

42. N.J.—United New Jersey B., 
eta, Co. V. Lewis, 59 A- 227, 68 N. 
JBq. 437. 

51 O.J. p 1121 note 59. 

43. Iowa,—Cadle v. Muscatine 
Western R. Co, 44 Iowa IL 

61 ax P 1121 note 60. 


44. Tex.—Missouri Paa B Co. v. 
Speed, 22 B.W. 527, 8 Tex.CivApp. 
454. 

61 C J. p 1121 note 61. 

4B. N.T.—Foster v. New York Cent., 
eta, R. Co, 163 N.Y.S. 631, 118 
App.Div. 143. 

51 C.X p 1121 note 62. 

46. HI.—St. Louis, eta, R. Co. v. 
Haller, 82 Ill 208. 

61 C.J. p 1122 note 66. 

47. HI.—St Louis, eta, R. Co. v. 
Capps, 72 HL 188. 

48. Conn.—Bradley v. New York, 
etc, R. Co, 21 Conn 294 

51 OJ. p 1122 note 68. 

49. U.S —Ward ▼. Paducah, etc., R. 
Co , aO Tenn., 4 P. 862. 

51 C J. P 1122 note 79 
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Huty to construct and maintain 
fences and cattle cruards see Su¬ 
pra §9 176-181. 

Liability for injuries to animals re- 
sultinsr from failure to erect and 
maintain fences and cattle guards 
see infra §§ 558-581 

50- U S —Ward v. Paducah, etc , R. 
Co, supra. 

Ark.—Caststeel v. St. Louis, etc, B- 
Co., 99 S.W. 540, 81 Ark. 364. 

51« Qa—Rossignoll v. Northeastern 
R. Co., 75 G^a. 354. 

51 C J. p 1123 note 81. 

52. Mo.—Clark v. HanmbaJl, eta, R. 
Co., 36 Mo. 202. 

51 C X p 1123 note 82» 

53; Okl.—^Missouri, etc, R Co. v. 
Brown, 148 P. 1040; 46 Okf; 735. 

51 C J. p 1123 note 83. 
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for its nonperformance, the right of recovery is 

limited accordingly 54 

Where, on the other hand, the statute is for 
the benefit of adjoining landowners and its appli¬ 
cation is not restricted to particular injuries, such 
a landowner may be entitled to recover for any 
injury which is a natural and proximate result of 
the omission of such duty,56 or of a failure subse¬ 
quently to keep the fences or cattle guards in re¬ 
pair,® 6 such as for the destruction of, or injury to, 
his crops®^ or to his pastures®® Under such a 
statute a landowner may also be entitled to re¬ 
cover damages for the diminution of the value of 
the use of his land owing to the absence of fences 
or cattle guards®® or for the depnvation of the 
use of a pasture.®® 

Under a statute imposing liability for double 
damages for all damage done by reason of any 
animals escaping from, or coming upon, land by 
reason of the failure of a railroad company to con¬ 
struct and maintain fences and cattle guards, a 
property owner may be entitled to recover double 
damages from a railroad company for the failure 
of the company to fence, if his land is not sepa¬ 
rated from the land which adjoins the railroad com¬ 
pany’s right of way by a lawful fence, or if there 
is no lawful fence between his land and the right 
of way,®i and, imder such a statute, a railroad com¬ 
pany may be held liable for damages done by stock 
escaping from its right of way upon adjoining 
lands, whether the latter are inclosed or unin¬ 
closed.®® Where the statute requires a railroad 
company, whose road passes through a field, to 
maintain a cattle guard at the points of entering 


such field, the road is required to place cattle guards 
at cross fences, although both sides are in use by 
the same person,®® and hence a person may be en¬ 
titled to recover damages to crops caused by his 
own cattle escaping from one inclosure to another 
over a defective guard.®^ 

§ 471. - Obstruction or Diversion of, or 

Interference with, Waters and Wa¬ 
tercourses 

Under some statutory provisions a railroad company 
may be held liable for property damages resulting from 
the obstruction or diversion of, or interference with, 
waters and watercourses by the construction and main¬ 
tenance of its embankments, l>ridges, and other works. 

Under the provisions of a statute requiring a 
railroad company to construct and maintain suita¬ 
ble openings and drains to afford a sufficient out¬ 
let to drain and carry off the water of watercours¬ 
es and surface water, a railroad company may be 
held liable for an injury to land from an over¬ 
flowing caused by its obstruction of the channel of 
a watercourse.®® Liability for property damages, 
under such statutory provisions, may be predicat¬ 
ed on the maintenance by a railroad company of 
an inadequate bridge across a watercourse,®® as 
well as on the original construction of an inade¬ 
quate bridge,®^ but, under such provisions, a rail¬ 
road company may not be held liable for dam¬ 
ages resulting from an unprecedented and over¬ 
whelming flood.®® 

By virtue of some statutory provisions, a rail¬ 
road company may be held liable for property dam¬ 
ages resulting from its failure properly to con¬ 
struct and maintain lateral ditches along the road- 


54. Mo.—Mangold v. St. Louis, etc, 
R Co., 92 S.W. 752, 116 MoJU?P 
606. 

51 O.J p 1123 note 84. 

55. N.T.—^Leggett v. Rome, etc., R. 
Co, 41 Hun 80. 2 N.Y.St. 812. 

56. Ey.—^Fortune v. Chesapeake, 
etc. R. Co, 58 SW. 711, 22 Ky.L. 
749. 

57. Miss.—Kansas City, etc., R. Co. 
V. Spencer, 17 So 168, 72 Miss 491. 

61 aj. p 1128 note 87. 

58. Mo.—Buttles V Chicago,, etc., R. 
Co, 42 Mo.iApp. 280—Slj^otwell v. 
St. Joseph, etc., B. Co., 87 MoJ^pp. 
054. 

59. Minn—Nelson v. MlzmeapoUs, 
etc., R. Co., 42 N-W. 788, 41 Mum. 
18L 

61 C.J. p 1128 note 89. 

60. N.T,—Leggett v. Rome, etc.. R.' 
Co, 41 Httn 80, 2 NT.St 812. 

Tenm—^LoUlsVille, etc., R. Cow ▼. Tim¬ 
mons, 91 S.W. 1115, 116 Tenn. 29. 

61. Mo.—^Phillips V. St Louis, etcw 


R Co, 80 SW. 926, 107 Mo.App. 
208. 

62. Mo.—Kelley v. St Louis, etc., R 
Co., 163 S.Ty. 871, 180 MoA.pp. 637. 

63. Ter.—St. Louis, etc., R. Co. v. 
BlackweU, CIv.App., 40 SW, 860. 

64. Ter.—St Louis, etc, R. Co. v. 
Blackwell, supra. 

66 . Mo—Smithpeter v. Wabash R. 

Co., 281 S.W.2d 135, 360 Mo 835. 

51 CJ.p 1124 note 11. 

Right and duty to construct and 
maintain railroad over or near wa¬ 
ters and watercourses see supra §S 
186-187. I 

Xt is no defense to action for Inju¬ 
ries to property resulting from 
breach of ^uty under such statute; 

(1) That outlets which had been 
wrongfully shut off by railroad em¬ 
bankment were no longer waters 
courses within statute, and that rail¬ 
road was no longer under duty to 
maintain outlets at such points.— 
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Jones V. Chicago, B. & Q. R. Co, 126 
S.W 2d 5, 348 Mo. 1104. 

(2) That drain no longer existed, 
due to wrongful act of defendant — 
Grimes v. St. Louis & S. W Ry. Co., 
168 SW. 317, 184 MoJLpp. 117. 

(3) That land was flooded at time 
levee above bridge broke, where rail¬ 
road company failed to provide suffi¬ 
cient outlets for water through its 
embankment—-Smithpeter v, Wabash 
R. Co., 231 iS.W.2d 135, 360 Mo 835. 
66 - Mo—Jones v Chicago, B. & Q. 

R. Co., 126 SW.2d 6, 348 Mo. 1104. 

67. Mo—Jones v. Chicago, B. & Q 
R. Co., supra. 

68 . Mo.—Sherwood v. St Louis S. 
W, Ry. Co., App., 187 S.W. 260 
sihreiL though it violated statutory 

duty with respsct to opemngs m 
roadbed and was negligent, railroad 
company could not be held liable for 
unprecedented flood.—^Harris v. St 
Louis-San Francisco Ry Co., 27 S.W 
2d 1072, 224 MoJVpp. 455. 
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bed in order to accommodate and dispose of the 
water of watercourses and surface waters.69 Un¬ 
der such statutory provisions, a railroad company 
may be held lirble to a landowner for damages re¬ 
sulting from its fpilure properly to maintain and 
clean a ditch even though, if it did so, the water 
would be directed onto the land of anotherJ® 
Moreover, the fact that a railroad company lacks 
a sufficient right of way to build a drainage ditch, 
as required by statute, has been held not to excuse 
its failure to do 

Under statutes expressly requiring that a rail¬ 
road company, in the construction of its road, 
provide for the accommodation and disposal of the 
water of watercourses and surface waters, a rail¬ 
road company may be held liable for damages to 
landowners occasioned by its failure to make such 
provision, *^2 2 ls , for example, by its failure to con¬ 
struct sufficient culverts and sluices for drainage 
purposes.*^® Under such a statute a railroad com¬ 
pany may not be held liable for property damage 
caused by an unprecedented flood which a person 
of ordinary care could not have anticipated, pro¬ 


vided the structure placed by it over the stream 
does not obstruct the natural and ordinary flow of 
the stream,although it may be held liable for 
damages resulting from its negligence in construct¬ 
ing and maintaining a structure over a stream 
where such negligence concurs with a flood, not¬ 
withstanding the flood is extraordinary and un¬ 
precedented. *^5 

Statutes requiring railroad companies to construct 
their roads across watercourses so as not to inter¬ 
fere with the free use thereof and requiring that 
the company shall restore the stream or watercourse 
to its former state, or in a manner sufficient not 
unnecessarily to impair its usefulness, have been 
construed as merely declaratory of the common-law 
duty.7® Thus, under such a statute, a railroad com¬ 
pany may not be held liable to landowners for pro>p- 
erty damages in the absence of negligence,'^^ but 
It may be held liable for damages resulting from its 
negligence,*^^ or from its failure to comply -with 
the statute,*^® and, under such a statute, the mere fact 
that a flood is unprecedented in volume and extent 
may not relieve the railroad company from the dam¬ 


es. Mo.—Brown v. Thompson, App, 
108 S W 3d 425 
51 CJ. p 1124 note 14. 

■'Surface water" under suoai stat¬ 
ute includes that overflowing from 
a stream or watercourse and spread¬ 
ing over the surrounding country.— 
Jones V. Chicago, B. & Q, R. Co, 125 
SW.2d 6, 343 Mo 1104~Wells V. 
Payne, Mo App, 235 SW. 488. 

Organization of drainage district 
in locality, after construction and 
operation of railroad and after ex¬ 
piration of time allowed by statute 
for construction of drainage ditches 
by railroad company, did not absolve 
company from conseQuences of its 
failure to obey statute in construct¬ 
ing required ditches,—^Boggs v. Mis- 
soun-Kansas-Texas Ry Co., 80 S.W. 
2d 141, 336 Mo 628—^Pearson Eleva¬ 
tor Co. V Missouri-Kansas-Texas 
Ry. Co., 80 B.W 2d 137, 336 Mo. 583. 

70. Mo—^Brown v, Thompson. App., 
108 S.W.2d 423, 

71. Mo—Cottier v. Chicago, B. & Q. 
R Co, APP., S3 fi,W.2d 178. 

Reason for rule 

Railroad company was empowered 
to obtain all right of way necessary 
for purpose of making sufficient 
drainage—Cottier v. Chicago, B. & 
Q. R Co., supra- 

72- Tex—Pence v. Galveston, etc, 
R Co, Civ.App, 190 SW 638, , 

61 C.J. p 1124 note 12 

73. Tex—Austin, etc, R. Co. v, An¬ 
derson, 16 S.W. 484, 79 Tex 427, 23 
AmJS R. 360. 

51 aj. p 1124 note 13. 


r Improperly oonstruoted wall 

Here fact that plaintiff’s wall may 
I have been improperly constructed 
would afford no defense for wrongful 
act of defendant In damaging it by 
reason of breach of statutory duty 
—^Fort Worth & D. C Ry. Co. v. Riel, 
Civ.App,, 185 S.W.2d 144, reversed on 
other grounds 187 S.W.2d 371, 143 
Tex 601. 

74. Tex—^Port Worth & D. C. Ry 
Co V Kiel, 187 S.W.2d 871, 143 
Tex 601- 

ZTo breach of legal duty shown 
Where a railroad company was not 
legally liable for damages to land 
and prospective crops because of un¬ 
precedented floodwaters overflowing 
company’s tracks and embankment, 
it was not guilty of breach of any 
legal duty in failing to remove rails, 
crossties and large rocks washed on¬ 
to such land in time to plant crop 
thereon, so that such failure did not 
constitute negligence rendering com¬ 
pany liable for damages sustained.— 
Lewis V. Texas & N. O. R. Co., Tex 
Civ.App, 199 SW.2d 186, refused no 
reversible error. 

7&, Tex—^Port Worth & D. C. Ry 
Co. V. Kiel, 187 SW.2d 371. 143 
Tex 601—^Lewis v. Texas & O 
B- Co., Civ App, 199 SW.2d 185, 
refused no reversible error—Gal¬ 
veston, H. & S. A Ry Cow V. Riggs, 
Civ,App., 107 S-W. 689. 

76. Ind-—Watts v Evansville, etc., 
R. Co,. 129 N,B 316, 191 Ind, 27— 
Shoemaker v. Indiana R, etc., Co, 
133 NB. 691, 77 Ind App' 261. 

77. Mont.—Efeckaman v. Northern 
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Pac By. CO., 20 P 2d 258, 93 Mont 

363. 

51 C J. p 1125 note 18. 

7a US—Northern Pac. Ry. Co. v 

Wagner, CCAMont, 86 P2d 63. 

61 C J P 1125 note 19. 

Syphon 

Where a syphon was substituted 
by a railroad company In lieu of a 
water box used to convey waters of 
an irrigation ditch across the right 
of way, the company was bound to 
properly construct the syphon.—Chi¬ 
cago, B & Q. R. Co T. McPhillamey, 
118 P. 682, 19 Wyo. 425. AnmCas 
1913B 101. 

What constitutes uegllgeuce 

(1) Railroad embankment, if so 
constructed and maintained as not 
to constitute nuisance per ae, was 
not negligently constructed,—Heck- 
aman v. Northern Pac Ry. Co., 20 P. 
2d 258, 93 Mont. 863. 

(2) Railroad existing by authority 

of law and crossing natural water¬ 
course was not nuisance per se, and 
fact that railroad had srrade and 
maintained culverts across channel 
was not negligence if constructed 
and maintained in conformity with 
statutory requirements —Peel v. Chi¬ 
cago, M.. St. P. & P R. Co. 22 P.2d 
6X7, 94 Mont. 334, followed in 

Spreitzer v. Chicago, M., fit P. & P- 
R Co.. 22 P 2d 620, 94 Mont 344. 

79. Mont—Peel v. Chicago, M.. St. 

P. & P. K Co., 22 P,2d 617, 94 

Mont. 334, followed in Spreitzer v. 

Chicago, M, St p. & P. R. Co., 22 

P.2d 620, 94 Mont 344^ 

51 aJ. p 1.125 note 20. 
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ages resulting from its breach of duty,80 although 
if such a company fully discharges its statutory duty 
it may not be held liable for damages resulting from 
the insufficiency of openings to carry away the 
waters of an unprecedented flood.81 

Under some statutory provisions the failure of a 
railroad company to restore a stream crossed by its 
road to its original usefulness has been held to con¬ 
stitute actionable negligence.82 So, where a rail¬ 
road company constructs and maintains culverts 
and bridges which are, in fact, insufficient properly 
to provide for the passage of waters reasonably to 
be expected, it violates the statute, and may be held 
liable for the damages resulting from such violation 
as for negligence per se,83 but if the culverts are 
reasonably sufficient for a reasonably expected flow 
the company may not be held liable for failure to re¬ 
inforce them.84 Such a statute, it has been held, 
does not in itself impose any liability to an adjoining 
landowner for the obstruction of the flow of sur¬ 
face waters,88 and it has further been held that 
a railroad company is not liable for the flooding of 
lands where it constructs its embankment and bridge 
in accordance with the specifications of a drainage 
district, to the control of which it was subject.86 

The common-law liability of a railroad company 
for injuries resulting from the obstruction of na¬ 
tural watercourses by the construction of embank¬ 
ments, bridges, and other works, and by the ob¬ 
struction of the natural flow or drainage of surface 
waters is considered m the C J.S, Title Waters § 20, 
also 67 C.J. p 704 note 66-p 709 note 11. 


§ 472. - Miscellaneous Injuries 

a. In general 

b. Destruction of fences 

c. Injuries from blasting 

a. In Qeneral 

The courts have passed on the liability of a rail¬ 
road company for various injuries to property occurring 
in connection with the construction or maintenance of 
Its road. 

The courts have passed on the liability of a 
railroad company for various injuries to property 
occurring in connection with the construction or 
maintenance of its road.87 Thus a railroad company 
may be held liable for resulting property damages 
where it negligently so constructs its road that soil 
or other waste material is cast upon adjoining land 
to its injury-88 Also, where a railroad enters upon 
property without right and injures it by the deposit 
of material, it may become liable as a trespasser,89 
While a property owner may be entitled to recover 
from a railroad company for special or peculiar 
injuries to his property resulting from the change 
of the grade of a highway or street through the 
construction of a railroad,9® under circumstances 
wherein the change of grade might have been made 
by the public authorities without an attendant right 
of the property owners to compensation, it has been 
held that a railroad company may, without liability, 
make such a change where it proceeds without negli¬ 
gence and under proper authorization.®^ 

Loss of railroad facUihes. Where a railroad com¬ 
pany has relocated its tracks under a power and au- 


80. us —^Northern Pac Ry Co v 
Wagner, CCA Mont, 86 P 2d 63 

Ind —Zollman v Baltimore, etc, R 
Co, 121 NE 136, 70 IndApp 395. 

81. Mont.—^Heckaman v Northern 
Pac Ry Co, 20 P.2d 258, 93 Mont 
863. 

Reason fox rule 

In action against railroad for flood 
damage caused by allegedly insuffi¬ 
cient openings in All across water¬ 
course, results of rainstorm of ex¬ 
traordinary and unprecedented vio¬ 
lence were. In contemplation of law, 
act of God, with respect to liability 
—^Peel V Chicago, M, St P. & P R 
Co, 22 P2d 617, 94 Mont 334, fol¬ 
lowed in iSpreitzer v Chicago, M, St 
P & P. R Co, 22 P.2d 620, 94 Mont 
344. 

82. Mont —Heckaman v. Northern 
Pac. Ry Co„ 20 P.2d 268, 93 Momt 
368. 

83. Mont—^Peel v Chicago, St, 
P & P R Co, 22 P 2d 617, 94 
Mont 334, foUowei In Spreitzer 
V Chicago, M, St. P & F. R. Co, 
22 P.2d 620, 94 Mont. 844. 


84. Mont—^Peel v. Chicago, M, St 
P & P. R Co., 22 P2d 617, 94 
Mont 334, followed in Spreitzer v 
Chicago, M, St. P. & P. R. Co, 22 
P 2d 620, 94 Mont 344 

Sistory of parUcxtlar watershed^ 
not watersheds in general, should be 
guide in determining sufficiency of 
railroad's culverts to accommodate 
reasonably expected flow.—^Peel v. 
Chicago, M, St P & P R Co, 22 
P2d 617, 94 Mont 334, followed in 
Spreitzer v Chicago, M, St P & 
P R. Co. 22 P2d 620, 94 Mont 344. 

85. Mont—^Le Munyon v Gallatin 
Valley R. Co, 199 P 916, 60 Mont 
617. 

86. Iowa—Hunter v. Chicago, etc., 
R Co., 221 N.W 360, 206 Iowa 
656. 

87. SC—Sims V Ohio River, etc., 
R Co., 33 S.E. 746, 66 SC. 30. 

Obstractlon of access 

(1) An abutting owner may recov¬ 
er for resulting damages where rail¬ 
road, is so constructed m ffont of his 
property as improperly to obstruct 
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his right of ingress and egress — 
Ashley, etc, R Co v. Gulledge, 180 
SW, 222, 121 Ark. 143—51 C.J. p 
1122 note 74, 

(2) However, where railroad com¬ 
pany builds sidetrack on its own 
right of way, it has been held that 
it IS not liable for depreciation in 
value of property of adjoining land- 
owner resulting from obstruction of 
access by such track—Southern Ry 
Co. v. Moore, 7 TennApp 319. 

88. S C —Sims V. Ohio River, etc, 
R Co, 33 SE 746, 66 SC 80 

61 O J p 1124 note 6. 

89. Ky—^Lexington, eta, R. Co v. 
Breathitt County Board of Edu¬ 
cation. 196 S W. 1094, 176 Ky 641. 

90. Ill—Fleming v Elgin, etc, R 
Co, 114 NB 187, 276 Ill 486 

61 CJ. p 1122 note 70. 

91. N.T —Conklin v New York, etc , 
R Co, 6 NB 663, 102 NT. 107— 
Uline V New York Cent, etc, R 
Co , 4 NB. 636, 101 NY. 98, 54 Am 
R 661. 
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thority conferred by the general law, no right of 
action may arise in favor of an abutting property 
owner W’ho, in consequence of the relocation, has 
suffered a diminution or loss of his ability to connect 
his property by switches or otherwise with the rail¬ 
road tracks as theretofore existing Moreover, 
the fact that a railroad company has fenced its right 
of way, thereby rendering a certain sidetrack in¬ 
accessible from plaintiff’s property has been held not 
to support an action for the diminution of the value 
of his property because of the loss of such facilities 
where such company has left ample depot facilities 
at its station.®^ 

Remoz^al of lateral support, WHiere a railroad 
company has rightfully acquired a right of way, it 
may not be held liable where an excavation made by 
it, without negligence in the proper construction of 
its road, deprives adjacent land of lateral support,^^ 
and it has been held not incumbent on it to build 
walls to prevent the falling of the banks of the 
cut®^ However, where the construction of the 
road by the removal of lateral support creates a 
direct and ph3"sical injury to adjoining property, 
for -which compensation has not been made, it has 
been held that a recovery of damages may be had 
therefor.^® 

b* Destruction, of Pences 

While a railroad company has been held to have the 
right to make openings m existing fences which inter- 
sect its right of way for the purpose of constructing Its 
road, ft has also been held that, where a railroad com¬ 
pany is required to fence or construct cattle guards, if 
It does not do so at the time It opens up its right of way 
through the inclosures of the landowner. It must provide 
other adequate means of protection. 

In determining whether or not a railroad com¬ 
pany is liable for injuries to property occurring in 
connection with the construction or maintenance of 
Its road, it has been held that a railroad company 
has a right to make openings in existmg fences 
which intersect its right of way for the purpose of 
cxinstructing its roaid,^^ but that, where a railroad 


company is required to fence or construct cattle 
guards, if it does not do so at the time it opens up 
its right of -way through the mclosures of the land- 
owner, It must provide other adequate means of 
protection,® S and that if it does not it may be held 
liable for a resulting injury’ to crops.®® 

Where a railroad company has acquired the right 
to construct its road through certain lands, it has 
been held not liable for the acts of a contractor for 
construction or his servants in tearing down fences^ 
or leaving open gates or bars.® However, the rule 
has been held to be otherwise where such acts are 
done before the railroad company has acquired the 
right to enter and construct its road upon such 
lands,® and it has further been held that a railroad 
company may not delegate to a contractor its stat¬ 
utory duty of fencing so as to escape liability for 
the nonperformance of such duty.^ If a landowner 
constructs his fences upon the railroad right of 
-way the company may, when necessary, remove them, 
provided it does no unnecessary damage in so 
doing. 5 

c. Injuries ftom Blasting 

A railroad company may be held liable for Injuries 
to lands, buildings, or property of an adjacent land- 
owner resulting from negligence in the manner of blast¬ 
ing done by the company in connection with the con¬ 
struction or maintenance of its road. 

With respect to the liability of a railroad compa¬ 
ny for injuries to property occurring in connection 
with the construction or maintenance of its road, 
although a railroad company in constructing its road 
may have a lawful right to excavate by means of 
blasting whenever necessary to do so,® such a com¬ 
pany may be held liable for injuries to the lands, 
buildings, or property of an adjacent landowner 
resulting from negligence in the manner of blast- 
ing.7 Although it has been held that a railroad 
company is liable for all injuries caused by its blast¬ 
ing regardless of the degree of care employed in 
doing the work,® it has also been held that such a 


92. U.fl,—Pratt V. Cleveland, CC. 
Ohio, 191 P. 66. 

Pa.—^Ridseway v- Philadelphia, eta, 
R. Co., 90 A. 652, 244 Pa. 282. 

93. Miss.—^Tazoo, eta, B. Co, ▼. 
Adams, 52 So. f 94, ST Miiss. 62. 

94. Mjss —^Alabama* eta, R Co. v. 
Stingily, 71 So 376. Ill Miss. 237 

Pa—^White V Philadelphiei, eta, R. 
Co, 15 Palhst. 976. 

95. Ky. —^Hortsman v. Covington, 
etc. R. Co, 18 BHon. 218. 

96. Kan.—^Kans€Ls City Northwest¬ 
ern R. Co V Schwake. 78 P. 431, 70 
Kan. 141. 68 Lr R A 673. 

61 CXJ. p 1125 note 26. 


97- Ark.—Caststeel v St. liouis, 
eta, R. Co.. 99 SJVT. 640, 81 Ark. 
364 

51 C.X p 1123 note 96. 

96. Mo—Comings v. Hannibal,, eta, 
R. Co., 48 Mo 512. 

51 C.J. p 1123 note 97. 

99. Mo—Comings v. Hhnnibal, eta, 
R. Co, supra. 

Vt—Clark v. Vermont, etc, R. Co., 
28 Vt. 103. 

1. Mo—Clark v. Hannibal, etc, R. 
Co.. 36 Ho 202. 

2. VL—Clark v. Vermont, eta, R. 
Co., 28 Vt. 103. 
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3. Okl.—Missouri, eta, R. Co. v. 
Brown, 136 P. 1117, 41 Okl. 70, 60 
L.RJL,NS, 1124. 

61CJ. pll24not6 2- 

4. Mo.—Silver v Kansas City, etc, 
R. Co., 78 Mo. 528, 47 Am.R. 118. 

R Tex.—^Texas Cent. R. Co. v Wills, 
dvJLpp., 41 S.W 848. 

6. Ark.—St. Lroms, eta, R. Co. v. 
Hanks. 97 SW. 666, 80 Ark. 417. 

51 aJ p 1125 note 30. 

7, Ga.—Georgia Cent.,, B, Co. v. 
Bernstein. 38 SJBL 394, 113 Ga. 176. 

51 CJ. p 1125 note 32. 

R Wash.—Schada Brewing Co.' v. 



74 C.J.S. 


RAILROADS 


§§ 472-474 


company is not liable in the absence of negligence,^ 
but that the degree of care should be proportionate 
to the danger of injury^® and that whether due care 
under the circumstances has been exercised ordi¬ 
narily IS a question of fact for the jury 

While a railroad company has been held not liable 
in the absence of negligence for the mere throwing 
of rock by blasting upon adjacent lands,it has 
been held liable for the resulting damage if it fails 
to remove such rock within a reasonable time.^^ 
A railroad company may also be liable for using 
a blast where injury is likely to result, and it is 
practicable to remove the rock without blasting,!^ 
or for using blasts of unnecessary power 

§ 473. Proximate Cause 

In order to Impose liability on a railroad company 
for an injury to property occurring in connection with 
the construction or maintenance of its road, the alleged 
wrongful act of the company must have been the proxi¬ 
mate cause of the injury. 

In order to impose liability on a railroad company 
for an injury to property occurnng in connection 
with the construction or maintenance of its road, 
the alleged wrongful act of the company must have 
been the proximate cause of the injury.^® While it 
is sufficient that the injury occasioned by the wrong¬ 
ful act IS one which might reasonably have been 
anticipated as the natural and probable result there¬ 
of,it is not necessary that the particular injury 
suffered should have been foreseen,since it is 
only required that a reasonably prudent person 
should have foreseen that injury was likely to flow 
from the wrongful act^® 


The act or omission causing the injury must be 
one for which the railroad company and not some 
third person or entity is responsible,but the mere 
fact that it is difficult to determine what part of the 
damage complained of was occasioned by the act of 
defendant and what part by another agency has been 
held not fatal to plaintiff's case.^! Where an act 
of Grod alone would not produce the injury, but, 
assuming there has been an act of Gk)d, the loss is 
made possible by reason of a prior, coincident, or 
subsequent negligent act on the part of a railroad 
company, the company may be held liable there- 
for.22 So, where the failure of a railroad company 
to comply with a statute is an efficient or proximate 
cause of an injury, the company may be held liable 
therefor although there is also another concurring 
and efficient cause, such as an act of God, for which 
it IS not responsible.^^ 

§ 474. Contributory Negligence 

In actions to recover for injuries to property based 
on the negligence or omission of a statutory duty by a 
railroad company with respect to the construc'*-ion or 
maintenance of its road, a recovery may be precluded 
by the contributory negligence of the person injured or 
damaged. 

In actions to recover for injuries to property 
based on the negligence or omission of a statutory 
duty by a railroad company with respect to the 
construction or maintenance of its road, a recovery 
may, as in other cases, be precluded by the contribu¬ 
tory negligence of the person injured or damaged,24 
since it is the duty of a person to exercise ordinary 
care in protecting his property against injury from 
such causes if he can do so with moderate or slight 


Chicagro, etc., R, Co., 140 P. 897, 
79 Wash. 661. 

51 C jr p 1126 note S3 

9. N T.—^Booth V. Borne, etc, R Co, 
35 NB 592, 140 N,Y 267, 37 Am 
S R. 662, 24 Li R.A 105. 

51 C J p 1125 note 34. 

10- N.T.—^Booth V Rome, etc., R. 
Co. 35 KB. 592, 140 N.T 267, 37 
Am SR. 552, 24 UR A. 105. 

IL Ga —Gaorgria Cent. R. Co. v. 
Bernstein, 38 SB 894, 113 Ga. 175. 

N C —^Blackwell v. Lynchburg, etc, 
R Co, 16 SB 12, 111 NC 161. 32 
AmS.R. 786, 17 LJtA. 729. 

12. Ark.—St Louis, etc, R Co. v 
Hanks, 97 BW 666, 80 Ark. 417. 

Vt —Sabin v Vermont Cent. R. Co , 
26 Vt. 363. 

13. Tenn.-^Hord v. Holston River 
R. Co. 123 S.W 637. 122 Term 
899, l!85,Axa.SR. 876, 19 AnnCas 
881 . 

51 CJ. p 1126 note 38. 

I4rf NT.—■’Wheeler v. Norton, 86 N 
T.S. 1095, 98 Aj^pDlV. 868. 


15- N.T —^Booth V. Rome, etc., R 
Co. 35 N.B 692, 140 NT. 267, 37 
Am.SR 552, 24 LRA. 105. 

16. Mo —Corpus OUeIb quoted in 
Jones V. Chicago, B & Q R Co , 
App., 100 SW.2d 617, reversed on 
other grounds 125 S.W 2d 6, 343 
Mo. 1104. 

51 C J P 1126 note 42 

17. Ind.—^Zollman v. Baltimore, etc., 
R Co., 121 NE 135, 70 Ind App. 
395. 

51 C J. P 1126 note 43. 

18. Mont.—^Heckaman v. Northern 
Pac Ry. Co, 20 P.2d 268, 98 Mont. 
363. 

19. Mont —Heckaman v. Northern 
Pac Ry Co, supra. 

20. Tex —Gulf, etc., B. Co. v. Tuck¬ 
er, 86 SW. 461, 38 Tex.OivApp 
224 

61 C. J p 1126 note 44. 

Recoustructiou work by public board 
Where railroad conapany was com¬ 
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pelled to operate its trains on cer¬ 
tain temporary structures m street 
during certain reconstruction work 
conducted by public board of im¬ 
provement, which had entire charge 
of work, railroad company was not 
liable to adjoimng property owner 
for acts of board while railroad 
structure was in board's possession 
for purpose of construction—^Poster 
V. New Tork Cent & H R. R Co, 
103 N.Y.S 531, 118 App Div 143 

21. Mont —^Heckaman v. Northern 
Pao. Ry. Co., 20 P.2d 268, 93 Mont. 
363. 

22. Mont—Heckaman v. Northern 
Pac Ry. Oo., supra—^Lyon v. Chi¬ 
cago, etc. By. Co., 121 P. 886. 45 
Mont. 33. 

83. Mo.—Jones v. Chicago, B & Q. 
R, Co. 126 S.W 2d 5, 343 Mo 1104 

51 C J p 1126 note 45 

84. U.^—Ward v. Paducah, etc., R. 
Co, C.C Tenn, 4 P 862, 
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trouble or expense 25 On the other hand, one may 
not be required to incur any large amount of trouble 
or expense for such purpose,-® nor may one be re¬ 
quired to abandon or forgo the ordinary and proper 
uses of his property because of the negligent acts 
or omissions of a railroad company.^" Moreover, 
one ma}^ not be required to anticipate, in planning 
a particular use of his property, that a railroad com¬ 
pany will not, at the proper time, perform its 

duty.2 8 

It has been held not to constitute contributory 
negligence, where a railroad company has failed 
to construct fences or cattle guards, for a land- 
owner to turn his stock into a pasture from which 
they may escape to his cultivated lands and injure 
his crops, by reason of the absence of such fences or 
cattle guards,29 or to plant a crop which, because 
of the absence of such fences or cattle guard’s, 
would be exposed to depredations of stock,29 par¬ 
ticularly where he has reason to believe that the 
railroad company will perform such duty by the time 
the protection to be afforded thereby will be need- 
ed.®i So, also, the failure of a landowner to avail 
himself of a statutory authority to construct fences 
or cattle guards, on failure of a railroad company 
to do so, and recover their cost, has been held not 
contributory negligence which will bar his right 
to recover for injuries occasioned by the failure of 
the railroad company to do so,22 and the same rule 
has been held to apply under similar statutes relat¬ 
ing to the construction of private or farm cross- 
ings.22 

§ 475. Persons Entitled to Sue 

In order to be entitled to sue for Injuries to property 
occurring m connection with the construction or main¬ 


tenance of a railroad, the plaintiff must have title to 
the property sufficient to sustain the action. 

In order to be entitled to sue for inj*uries to 
property occurring m connection with the construc¬ 
tion or maintenance of a railroad, plaintiff must 
have title to the property sufficient to sustain the 
action 2^ However, the title of plaintiff may be 
sufficient to sustain an action for damages, although 
it IS not such as is required to be shown to sustain 
trespass to try title.25 While a right of action for 
damages to property where the damage accrues di¬ 
rectly from, and immediately on, the construction 
of the road may not pass to a grantee of the 
land,®® where the damage accrues after the con¬ 
struction as a consequence of the negligent or im¬ 
proper mode of construction, a person owning the 
property at the time of the injury may be entitled to 
recover therefor, although he did not own it when 
the road was constructed,2^ and even though he 
bought the property with knowledge of the existing 
conditions 2® 

If a statute imposing a duty or liability on a rail¬ 
road company limits such duty or liability to a par¬ 
ticular class of persons, only such persons as are 
w-ithin the application of the statute may sue 2® 
However, imder a statute providing that a railroad 
company shall be liable for all damages caused by 
its failure to provide for drainage, it has been held 
that the right of action for damages is not limited to 
adjoining landowners,^® and that one not an adjom- 
ing landowner may be entitled to bring an action,^! 
so that one whose lands he upstream and across the 
nver from the embankment of a railroad company 
may be entitled to sue under such statute.'*® 

A person may not be entitled to maintain a private 
action for a mere obstruction of a street or high- 


25. Tex —Gulf, etc, R Co. v. SI- 
monton, 22 SW. 285, 2 Tex.Clv. 
App. 558. 

51 CJ P 1126 note 47. 

26. Iowa —Smith v. Chicago, eta, 
R Co., 38 Iowa 518. 

51 OJ. p 1126 note 48- 

27- Tex.—Gulf, etc, R. Co. v. Clay. 

66 S.W 1115, 28 Tex.CivJ^pp. 176. 
51 C.J. p 1126 note 49. 

28. lowsu—^Raridan v. Iowa Cent. R. 

Co. 29 K.W. 699. 69 Iowa 627. 

61 C J P 1126 note 50. 

28. Mo.—^Kirkpatrick v. Illinois 
Southern R. Co., 96 S.W. 1036, 120 
Mo App. 416. 

3a Iowa —Smith v. Chicago, eta. R. 
Co., 38 Iowa 518. 

Mo—Deal v St. Louis, eta, R. Co., 
129 S.W. 52, 144 Mo App. 691. 

31. Iowa.—Smith v. Chicago, eta, 
R, Co., 38 Iowa 518. 


32. Tex —San Antonio, etc, R. Co 
V Knoepfli, 17 S.W 1052, 82 Tex 
270. 

51 C J P 1127 note 54 

33. Mo—Shoridan v. Atchison, etc. 
R. Co . 56 Mo App. 08. 

N.J.—Green v Morns, etc, R Co, 24 
NJ'Law 486. 

34. Tex—Beaumont, etc. R Co. v 
Yarbrough, Civ.App, 156 SW. 252 

Seoessity of possession 

In an action for trespass, plaintiff 
must have been in actual or con¬ 
structive possession at the time of 
the trespass —^Buck v Louisville, 
eta. R Co. 63 So 1008, 169 Ala. 29 
—61 C J, p 1127 note 63 
36- Tex—^Beaumont, etc, R Co v. 

Yarbrough. Civ App., 166 SW 252 
51 C.J. p 1127 note 62 
36- Tex—^Timpson, etc, R Co. v 
Smith, Civ.App., 166 SW. 86. 

61 CJ.p 1127 note 67. 
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37, WVa—Richards v Ohio River 
R. Co. 49 SB 3S5, 56 W.Va 692 

51 CJ. p 1127 note 68 

38. W Va —^Richards v. Ohio River 
R. Co, supra. 

39, Ala —Georgia Cent. R. Co v. 
Sturgis. 43 So. 96. 149 Ala 573. 

61 C J. p 1127 note 66. 

40. Mo,—Jones y. Chicago, B & Q 
R. Co. 126 B W.2d 5, 343 Mo. 1104 
—^Murphy v. St. Louis-San Fran¬ 
cisco R Co, 226 SW 637, 206 Mo. 
App. 683. 

41, Mo—Jones v. Chicago, B & Q. 
R. Co. 125 SW2d 5, 343 Mo 1104 
—^Murphy V. St. Louis-San Fran¬ 
cisco R Co., 226 SW. 637, 206 Ma 
App. 682 

42. Mo—Jones v. Chicago. B & Q, 
R. Co., 126 SW2d 5, 343 Mo. 1104. 
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way by which he is injured only as a member of the 
public generally,as where, although he may be an 
abutting landowner, the damage he suffers is the 
same in kind as others sustam,^^ and he is not af¬ 
fected as to his right of ingress to, and egress from, 
his property, but only as to his use of the street or 
highway in common with the rest of the public,^^ 
in that he is able to use other streets which are less 
convenient.46 On the other hand, if he sustains a 
special injury different from that of the public 
generally he may be entitled to recover therefor.^*^ 
Also, an abutting owner may be entitled to main¬ 
tain an action for damages for a violation of the 
conditions, made for his benefit, in an ordinance 
under which the railroad company occupies the 

street.^8 

§ 476. Actions 

a. In general 

b. Time to sue and limitations 

c. Jurisdiction and venue 

d. Pleading 

e. Evidence 

f. Trial 

g. Damages 

h. Review 

a. In Gbneral 

Tha general rules governing civil actions apply to 
an action against a railroad company to recover dam¬ 
ages arising from negligent or improper construction 
or maintenance of the road. Where the lawful con¬ 
struction of a railroad causes an injury to property of 
a permanent character, the entire damage, past, present, 
and future, resulting therefrom should be sued for and 
recovered in one action, although. If the injury results 
from a negligent or improper construction, the plaintiff 
may be entitled to sue for the damages already sustained 
and maintain successive actions as often as a new 
Injury occurs. 

In accordance with the general rules governing 
civil actions, where property has been injured by 


the reason of the negligent or improper construction 
of a railroad, the proper remedy has been held to be 
an action at law for damages and not by proceedings 
for an assessment of damages tmder the statutes 
relating to condemnation.**® Also, where property 
has not been entered upon but has been injured by 
the construction of a railroad, and no remedy is pro¬ 
vided by statute, an action at law to recover the 
damages sustained has been held to be the proper 
remedy.^® It has further been held that the proper 
form of action is case and not trespass, where stones 
have been thrown upon adjacent lands by blasting 
and not removed within a reasonable time,5i and 
that an action on the case for tort is the proper 
remedy to recover damages occasioned by a failure 
of a railroad company to construct farm crossings 
as required by statute.52 

For invasion of possession. An action for dam¬ 
ages by an abutting owner whose fence has been 
broken and close entered by the servants of a rail¬ 
road company, which claims that by virtue of a right 
of way deed it has title to a portion of the land 
which abuts on the street, is an action for invasion 
of possession and not for determination of title,6® 
and hence the direction of a verdict for defendant 
on the theory that it has established title to a por¬ 
tion of the property is error.54 

For usurping private right of way. A private per¬ 
son, to whom a right of way through a street has 
been granted, cannot maintain an action for rent 
against a railroad company which has usurped his 
right of way;55 tut his remedy is in tort for dam- 
ages,5® in which case he may recover damages based 
on the rental value of the property.'^'^ 

Successive actions. Where the lawful construc¬ 
tion of a railroad causes an injury to property of a 
permanent character, the entire damage, past, pres¬ 
ent, and future, resulting therefrom should be 


43. Minn —^Lrocascio v Northern 

Pac. Hy. Co., 240 N.W. 661, 186 
Minn. 281 

61 C.J p 1122 note 63. 

44. Minn—^Locascio v. Northern 

Pac By. Co., supra—^Rochette v 
Chicagro, etc. R. Co, 20 N W 140, 
32 Mmn 201—Shaubut v. St. Paul, 
etc, R Co, 21 Mmn. 602. 

45. Mo —Stephenson v. Missouri 

Pac R Co, 68 Mo App. 642 

61 C J. p 1122 note 64. 

46. Minn —^Rochette v. Chicagro, 

etc, R Co., 20 N.W. 140, 32 Minn 

201 . 

Cul-de-sao in other street 
Pact that there was cul-de-sac in 

another street which plaintilfs could 
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use did not entitle them as abuttingr 
owners, to damagres from railroad 
obstructing street —^Locascio v. 
Northern Pac Ry. Co, 240 NW. 661, 
185 Minn. 281 

47. Wash—Patton v. OXympta Door, 
etc, Co., 46 P 237, 16 Wash. 210, 

61 C J p 1122 note 66. 

46, Ky.—Stem v. Chesapeake, etc., 
B. Co, 116 S W 733, 132 Ky. 822, 

61 C J p 1127 note 64. 

49. Mass—^Estabrooks v. Peterbor¬ 
ough, etc, R Co., 12 Cush 224 
51 C J. p 1127 note 66. 

5a Ill—^Hill V. St Louis, etc., R 
Co., 90 NE 676, 243 Ill. 344, 

61 C.J. p 1127 note 67. 
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61. Vt—Sabm v. Vermont Cent. R. 
Co., 26 Vt 363. 

52. N.J.—Green v. Morris, etc., R- 
Co., 24 NJLaw 486. 

61 C.J. p 1128 note 69. 

5a SC —^Day v Atlanta, etc, R. Co., 
108 SE. 140, 116 SC 363 

54. SC—^Day v. Atlanta, etc., R. 
Co, supra. 

55ta La —Standard Chemical Co. v 
Illinois Cent R Co, 67 So. 782, 13C 
La. 148. 

56. La —Standard Chemical Co. v. 
Illinois Cent R. Co, supra. 

57. La —Standard Chemical Co. v. 
Illinois Cent R. Co, supra. 
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sued for and recovered in one action,®* and a judg¬ 
ment in one action has been held to bar any subse¬ 
quent action for the same cause.*® On the other 
hand, if the injury results from a negligent or im¬ 
proper construction, plaintiff may not be required 
to treat the injury as of a permanent character, but 
he may be entitled to sue for the damages already 
sustained and maintain -successive actions as often as 
a new injury occurs,*® as for each overflow and 
damage to lands or crops caused by a defective or 
improperly constructed bridge or culvert,®^ although 
if plaintiff treats the negligent or defective struc¬ 
ture as a permanent source of injury, and recovers 
the full amoimt of damages both present and pro¬ 
spective, he cannot afterward maintain a second 
action for damages.®* 

Where successive injuries have resulted from the 
same breach of duty, as from a failure of a rail¬ 
road company to fence its tracks, it has been held 
that they constitute a single cause of action which 
may be sued for in one complaint, and that plain¬ 
tiff may not be compelled to elect as to which he 
will proceed on,®* but that, on the contrary, if 
plaintiff splits up such single cause of action and 
sues for one item of the damages, the judgment will 
be a bar to any subsequent action for a different 
Item which might have been included in the first 
complaint,®^ 

Parties. In an action against a railroad company 
for the rental value of land flooded because of the 
failure of the company to construct statutory ditches 
along its right of way, it has been held that one who 
is at most a cropper and is not in possession or 
entitled thereto, is not a necessary party plaintiff.®* 
One injured by the joint tre^ass of a railroad com¬ 
pany and another may elect to bring an action 
against the railroad only.®® 


b. Time to Sue and liimitations 

The time within which an action may be brought 
against a railroad company for damage to property 
occasioned by the construction or maintenance of its 
road may be controlled by statutory provisions which 
prescribe a special period of limitations for such actions. 

The time within which an action may be brought 
against a railroad company for damage to property 
occasioned by the construction or maintenance of 
Its road may be controlled by statutory provisions 
which prescribe a special period of limitations for 
such actions.®*^ It has been held that such an action 
may be brought at any time within the period fixed 
by statute,®* and that, where the construction of a 
railroad results in damage to property from tres¬ 
pass, such damage is at once recoverable, so that a 
cause of action therefor arises immediately.®® 

Under a statute providing that no action shall be 
maintained against a railroad for damages occa¬ 
sioned by its construction unless commenced within 
a specified period after the cause of action ac¬ 
crues, the cause of action has been held to accrue, 
not necessarily at the time when the road is con¬ 
structed, but when the first injury is sustained.'^® 
It has further been held that the right of action for 
damages for constructing an insuflScient culvert 
across a stream does not accrue at the time of 
construction but at the time when a resulting injury 
from an overflow occurs,but that each overflow 
caused by such negligent construction creates a new 
cause of action.^® A statute reduang the time for 
brmging an action against a railroad company for 
a permanent injury to land caused by the con¬ 
struction or repair of the road has been held not to 
apply to suits begim before its enactment.^® 

(X Jurisdiction and VeuTie 

Where land situated in one county is damaged by 
reason of the construction of a railroad embankment In 


58. Ky.—Golden v. Louisville, etc, 
K. Co., 14 S.W.2d 879, 228 Ky. 134 

61 C.J p 1128 note 76. 

59. Ill —Chicago, etc, R. Co. v. 

Lo^ 8 NJL 460, 118 Ill. 303, 69 
AmR. 341. 

Mass —Fowle v. New Haven, etc^ R. 
Co , 107 Maas. 352. 

60. Ill.—Chicago, eta, R. Co, v. 

Schaffer, 16 N.B. 289, 124 IlL 112. 

61 C.J. p 1128 note 77. 

OEI. Ill —Chicago, eta, R. Co. ▼, 

Schaffer, supra, 

61 C J. p 1128 note 78. 

68. Ill —Chicago, etc., R. Co. v. 

Schaffer, supra 

63. Mo,—^Darby v. Missouri, etc, R. 

Co, 67 S.W 650, 166 Mo 391—Ray 
, V. St. Loma, eta, R. Co., 25 Mo. 
App. 104. 


6^ Mo.—Steiglider v. Missouri Pac 
R Co., 38 MoJlpp. 611. 

65h Mo—^Boggs V. MJssoun-Kansas- 
Texas Ry. Co.^ 80 BW.2d 141, 336 
Mo. 528. 

68. Ky.—Lexington, eta, R. Co. v. 
Breathitt County Bd of Education, 
195 S.W. 1094, 176 Ely. 541. 

67, NX?—Cardwell v. Norfolk, eta, 
R. Co, 88 SB. 496, 171 NC. 366. 

61 C.J. p 1128 note 89. 

Limitations of actions for injuries to 
property generally see Limitations 
of Actions §6 78, 88, 

8& Neb.—Chicago, etc., R. Co. v. 
O'Neill, 78 N.’W. 621, 58 Neb. 239. 

69m Mo.—R ent v. City of Trenton, 
App., 48 S.W-id 671. 
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TOl N C.—Cardwell v. Norfolk, eta, 
R. Co, 88 SB 495, 171 N.C. 366. 

51 C J. p 1128 note 92. 

71- Neb —Chicago, etc, R Co. v. 
Andreesen. 87 NW 167, 62 Neb 
456. 

51 C.J. p 1129 note 95 

73- III.—Chicago, etc, R. Go v. 

■WUli, 63 I11.APP 603 
73. NC.—Nichols V. Norfolk & C. 

R. Co., 26 S B. 648, 120 N C. 495. 
BeasoiL for role 

While the legislature has the pow¬ 
er to extend or reduce the time with¬ 
in which an action may be brought, 
this issubaect to the restriction that, 
when the limitation is shortened, a 
reasonable time must be given for 
the commencement of an action be¬ 
fore the statute works a bar—Nich¬ 
ols v. Norfolk 4b CL R. Co., supra. 
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another county, It has been held that the action may be 
brought in either county. 

Where land situated in one county is damaged by 
reason of the construction of a railroad embankment 
m another county, it has been held that the action 
may be brought m either county 74 Under some 
statutory provisions actions for damages to land by 
reason of the construction of a railroad are not 
local but transitory, and need not be brought in the 
county where the land lies,*75 but may be brought 
in any county through which the road runs,7 6 or in 
any county where service may be had on defendant 
as provided by statute.77 Xhe provision of a stat¬ 
ute that actions against railroad companies for kill¬ 
ing or injuring stock shall be brought before a jus¬ 
tice in the township in which the injury occurred or 
in an adjoining township has been held not to apply 
to actions for injuries to crops.78 

Where the suit is for damages and no ground of 
equity jurisdiction is disclosed by the pleadings, it 
has been held error to transfer the case to the 
equity docket 

d. Pleading 

(1) In general 

(2) Plea or answer 

(3) Issues, proof, and variance 

(1) In General 

In actions for Injuries to property resulting from the 
construction or maintenance of a raiiroacf, the petition 
or complaint must allege facts sufficient to constitute a 
cause of action and with sufficient particularity to in¬ 
form the defendant of the acts or omissions relied on. 


In actions for injuries to property resulting from 
the construction or maintenance of a railroad, as in 
other civil actions, the petition or complaint must 
allege facts sufficient to constitute a cause of action^^^ 
and with sufficient particularity to inform defend¬ 
ant of the acts or omissions relied on.^i Thus 
plaintiff must show his right to maintain the ac- 
tion,82 as well as a breach of duty on the part of 
the railroad company 83 Plaintiff must also show 
that the railroad company was guilty of negligence 
in doing the act alleged®^ or was under a legal 
obligation to perform the act alleged to have been 
omitted. 8 5 Where the complaint is based on a 
failure to perform an act, the facts out of which 
the duty to perform such act arose should be 
pleaded,86 so that, where the duty imposed is 
dependent on the existence of certain conditions, 
the complaint must allege the existence of such 
conditions,87 and under a statute allowing a cer¬ 
tain time for the performance of the duty the lapse 
of such time must be alleged.88 

A direct and express allegation of negligence is 
not essential where it is a necessary deduction from 
the facts alleged83 or where the complaint alleges 
a failure to perform a statutory duty and damages 
resulting therefrom.®® On the other hand, a gen¬ 
eral allegation of negligence in the construction of 
a road has been held not sufficient without allega¬ 
tions showing wherein the road was negligently or 
defectively constructed.®^ Inasmuch as the com¬ 
plaint need not anticipate and negative matters of af¬ 
firmative defense,®^ m an action for mjuries to crops 


74. Ill.—Ohio, etc, R Co v Combs, 
43 Ill App 119, aSlrmed 31 NB 598, 
142 Ill 1S7 

Venue in actions for injuries to real 
property ^renerally see the CJ.S 
title Venue § 29, also 67 CJ. p 57 
note 19-p 61 note 6. 

75. Miss.—^Archibald v. Mississippi, 
etc., R Co, 6 So. 238, 66 Miss 
424. 

Neb—Omaha, etc., R Co v Brown, 
46 NW. 39, 29 Neb. 492 

7€L Hiss—Archibald v. Mississippi, 
etc, R. Co, 6 So. 238, 66 Miss. 424. 

77. Neb —Omaha, eta, R. Co v. 
Brown, 46 N.W 39, 29 Neb. 492. 

7a Mo —^Rosentmffle v. Illinois 

Southern R Co, 99 SW. 788, 122 
Ho App 492. 

51 C J p 1128 note 86. 

79. Ark—^Hughes v Arkansas, etc, 
R Co, 86 SW 773, 74 Ark. 194. 

sa Ky.—^Thacker v. Chesapeake & 
O. Ry Co, 77 SW2d 787, 257 
iCy 191. 

51 C J. p 1129 note 99. 


Fetition or complaint held, suffidesit 
Ky.—Thacker v Chesapeake & O. Ry. 

Co., 77 SW2d 787, 267 Ky. 191. 
Tex —^International-Great Northern 
R. Co V Reagran, Clv.App, 36 SW. 
2d 664, 49 S,W.2d 414, 121 Tex. 288. 
51 C J. p 1129 note 99 Cb3. 

AllegatloiL am to v«aae 

(1) A complaint may be sufficient, 
although It does not specifically al¬ 
lege that the railroad is located in, 
or runs through, county where action 
is brought, if it alleges injury located 
territorially within such county. 

Ga—^Bast Georgia, etc, R, Co. v. 

King, 17 SB 989, 91 Ga 519. 

Mich—Grand Rapids, etc, R, Co. v. 
Southwick, 30 Mich. 444. 

(2) This is true, at least unless the 
complaint is objected to specifically 
on this ground.—Beust Georgia, eta, 
R Co V, King, 17 SB. 939, 91 Ga. 
519. 

81. Tex—Gulf, etc, R. Co. v. Koch, 
CIV App, 144 SW. 1086 

51 C.J. p 1129 note 1. 

82. Ala—Central of Georgia R Co 
V Sturgis, 43 So 96, 149 Ala. 573. 

51 C.J. p 1129 note 2. 
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83. Tex.—^Missouri, etc, R. Co v. 
Riverhead Barm, 117 S.W. 1049, 63 
Tex.Civ.App 643 

51 C J. p 1130 note 3. 

84. S.C—Wallace v. Columbia, etc, 
B. Co, 12 S B. 815, 34 S C 62. 

51 C.J. p 1130 note 4. 

85- Mo—^Field v. Chicago, etc, R. 
Co., 76 Mo 614. 

88, Mo—^Field v. Chicago, etc, R. 
Co, supra. 

87- Mo.—Graves v. Kansas City, 
etc, R. Co., 69 Mo App. 574 
51 CJ" p 1130 note 7. 

88. Ill.—Cannon v. Xiouisville, etc, 
R Co. 84 I11A.PP. 640 

61 C.J. p 1130 note 8. 

89. Tex.—Clark v. Dyer, 16 S.W, 
1061, 81 Tex. 339—Sabine, etc, R. 
Co. V. Hadnot, 4 S W. 138, 67 Tex 
503. 

90- Tex.—Clark v. Dyer, 16 S.W. 
1061, 81 Tex. 339. 

91. Tex.—^Missouri Pac. R. Co. v. 
Johnson, 3 TexACivCas § 275. 

92. Tex —St Louis Southwestern R. 
Co. V. Rollms, Civ.App., 89 S.W, 
1099, 
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by stock due to a failure to fence where the road 
passes through inclosed lands, it is not necessary to 
negative the possibility that they entered upon plain¬ 
tiff’s lands at the crossing of a public highway.S^ 

Notwithstanding plaintiff alleges a contract by 
which he conveyed a right of way to defendant, if 
his petition sets up a cause of action based on a 
breach by defendant of statutory requirements the 
action may be regarded as on the statute and not 
on the contract of conveyance of the right of 
Where a complaint states a good cause of action at 
common law it has been held not demurrable be¬ 
cause It contains a prayer for double damages and 
does not allege facts sufficient to constitute a cause 
of action under the statute allowing such dam- 
ages.95 

Damages. Plaintiff should allege the amount of 
damage sustained;^® but, in an action for injury 
to plaintiff’s lands, if the complaint alleges the 
amount of the damage sustained it need not state 
the value of the lands before and after the injuiy 
complained of.87 Although, as a rule, the allega¬ 
tion of damage should not be general but should 
point out the ^ecific injury sustained,®^ general 
allegations of the continuous operation of the road 
and a continuous neglect to fence it and that dam¬ 
ages resulted therefrom may be sufficient to author¬ 
ize a recovery for such damages as invariably fol¬ 
low the exposure of lands by the absence of fences 
and which cannot easily be itemized.®® 

(2) Plea or Answer 

In an action for injuries to property arising from 
the construction or maintenance of a railroad, the defend¬ 
ant must plead affirmative defenses. 

The general rules applicable to the plea or an¬ 
swer in dvil actions ordinarily apply to the plea or 
answer in an action for injuries to property by rea¬ 
son of the construction or maintenance of a rail- 
road.1 Accordingly, defendant must plead affirma¬ 
tive defenses.® It has been held that a plea by de¬ 


fendant that the structure causing the injury was 
constructed under authority of a city ordinance for 
the city and not for defendant, and denying that it 
was negligently constructed, states a defense to the 
action and should not be stricken.® However, a 
plea by defendant which neither traverses nor con¬ 
fesses and avoids the averments of the complaint 
has been held bad on demurrer.^ 

(3) Issues, Proof, and Variance 

Only such matters may be considered as are put in 
Issue by the pleadmas and supported by evidence on the 
trial, and there can be no recovery on a cause of action 
not alleged, nor may a failure to state a cause of action 
be remedied by evidence on the trial. 

Only such matters may be considered as are put in 
issue by the pleadings® and supported by evidence 
on the trial,® and there can be no recovery on a 
cause of action not alleged,^ nor may a failure to 
state a cause of action be remedied by evidence on 
the trial ® Plaintiff must, on the trial, support by 
proof the material allegations of the complaint or 
a nonsuit may properly be granted,® and the case 
should be proved as alleged, any material variance 
being fatal to a recovery.^® In an action for injury 
to crops by trespassing animals, due to alleged de¬ 
fects in fences or cattle guards, where defendant 
answers that plaintiff’s fence was down m various 
places and that the animals entered through such 
fence, it has been held not necessary for defendant to 
prove that such fence was down in more than one 
place.ii 

e. Evidence 

(1) In general 

(2) Admissibility 

(3) Weight and sufficiency 

(1) In General 

The general rules of evidence applicable In civil 
actions ordinarily apply in actions to recover for injuries 
to property resulting from the construction or mainten¬ 
ance of a railroad. 


98. Mo.—Clare y. Chicago, etc., B. 
Co, 79 Mo. 39. 

9^ Tex—Missouri, eta, B. Co v. 
Biverhead Farm, 117 S.W. 1049, 58 
Tex.CivApp. S43. 

95- Mo.—Comings y. Hannibal, etc., 
B. Co., 48 Mo. 512. 

9G. Tex.—^Missouri Pac. B. Co. y. 

Johnson, 3 Tex A.Civ.Cas. ( 276. 

61 aj. p 1130 note 19 

97. Tex.—^International, eta, R. Co 
y Glover, CivApp, 84 S.W. 604. 

88. Mich.—Grand Rapids, eta, B. 

Co V. Southwick, 30 Mich. 444. 

51 C.J. p 1130 note 21. 


98. Mich.—Grand Rapids, etc, R. Co. 
y. Southwick, supra. 

1. N.T.—^Ramme v. tiong Island B. 
Co., 123 N.B 747, 226 N.T. 327. 

2. K.Y.—Ramme y. Long Island R. 
Go, supra. 

61 OJ. p 1181 note 23. 

3. Cal.—^De Ba^er y. Southern Cali¬ 
fornia R Co., 39 P. 610, 106 Cal. 
257, 46 AnaSJR. 287. 

4u Ala—Seaboard Air Line R Co. y. 

Wnght, 41 So. 461, 148 Ala 27. 

61 C.J. p 1131 note 26. 

5. La-—^Lewis v. Colorado Southern, 
etc., R. Co., 47 So. 906, 122 La- 672. 
61 C.J. p 1131 note 27. 
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8. m. —Chicago, etc, R. Co y. Har¬ 
per, 19 N.E, 31. 

7. N T.^—Gordon v. EUenviUe, etc., 
R Co, 88 N.E 14, 196 N.T. 137, 47 
LR.A.,NS., 462. 

61 C J. p 1131 note 29. 

& Mo.—^Pield V Chicago, etc, R. Co , 
76 Mo 614 

9. Ga —^Lee v. Savannah, eta, R. Co., 
41 SE 246, 115 Ga. 64. 

51 C J. p 1131 note 31. 

10. Ill—Wisconsin Cent. R. Co. v. 
Wieezorek, 88 N.B. 678, 161 Ill 
679. 

61 C J p 1131 note 82. 

11- Tex.—E^ansas City, etc, R. Co. 
V. Mayfield, Civ.App., 107 S.W 940 
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The general rules of evidence applicable in civil 
actions ordinarily apply in actions to recover for 
injuries to property resulting from the construction 
or maintenance of a railroad.^2 Accordingly, it may 
be presumed that all incidental and consequential 
damages were properly included in an assessment 
of damages in condemnation proceedings.^^ Like¬ 
wise, the burden of proving those facts which are 
essential to a recovery is on plaintiff.!^ Thus the 
burden is on plaintiff to prove negligence or a breach 
of duty on the part of the railroad company,and 
he must also show a causal connection between the 
injury to his property and the acts of omission or 
commission on the part of the company of which he 
complains,as well as that such acts were the ef¬ 
ficient and proximate cause of the injuries sus¬ 
tained 1'^ On the other hand, the burden of proving 
affirmative defenses is on the railroad company,16 
and in a jurisdiction in which defendant has the 
burden of proving contributory negligence the com¬ 
pany must prove contributory negligence on the part 
of plaintiff when relied on as a defense.16 

(2) Admis-sibility 

In an action to recover for Injuries to property re¬ 
sulting from the construction or tnaintenance of a rail¬ 
road, evidence, in order to be admissible, must be com¬ 
petent and have some direct and legitimate bearing on 
the issues. 

General rules as to the admissibility of evidence 
ordinarily apply with respect to the admissibility of 
evidence in an action to recover for injuries to prop¬ 
erty resulting from the construction or maintenance 
of a railroad,20 and, in order to be admissible, the 
proffered evidence must be competent^! and it must 
have some direct and legitimate bearing on the is¬ 


sues.22 Thus it has been held that evidence of in¬ 
juries to property other than that alleged to have 
been injured is inadmissible.23 Also, evidence of 
repairs made subsequent to the injury complained 
of has been held not admissible on the question of 
the condition of the property at the time of the in¬ 
jury,2 4 although such evidence may be admissible 
in behalf of defendant in mitigation of damages 25 
So too, evidence as to what plaintiff originally paid 
for the property,26 or as to the principle on which 
damages were assessed in the condemnation pro- 
ceedings,27 has been held inadmissible. It has fur¬ 
ther been held, where the action is based on the 
negligent manner of constructing the road, that 
evidence as to the value of plaintiff's land before 
and after its construction is not admissible, since 
it does not present a proper measure of damages.26 

In an action for injury to crops, where a rail¬ 
road company is not required to construct cattle 
guards, evidence that the company promised to con¬ 
struct them has been held not admissible, m the ab¬ 
sence of evidence that the award of damages m the 
condemnation proceedings was affected thereby.26 
On the other hand, in an action based on a failure 
to construct cattle guards as required by statute, 
evidence that, because of the absence of such equip¬ 
ment, plaintiff was compelled to employ additional 
help in driving his stock across the nght of way 
has been held admissible as tending to show the dam¬ 
ages sustained.® 6 

In an action for damages to crops by flooding 
lands, evidence of the cultivation of crops prior to 
the time for which a recovery is sought, and the 
effect of water thereon, has been held admissible 


12. Ky.—^Lievlsa River R. Co v 
Phillips, 227 SW2d 922, 312 Ky. 
367. 

Mo.—Jones v ChicaSTO, B & Q H Co, 
App, 100 S'W.2d 617, reversed on 
other grounds 126 S W 2d 6, 843 
Mo 1104. 

Tex,—Evans v MIssoun-Kansas-Tex- 
as R R. of Texas, Civ.App, 132 S 
W2d 915 

13. Miss.—^Fairchild v. New Orleans, 
etc, R Co , 62 Miss 177 

14. Tex —^Evans v. Missouri-Kansas- 
Texas R R of Texas, Civ.App, 182 
SW2d 915 

15. Mont—^Lyon v. Chicago, etc, R 
Co, 148 P 386, 50 Mont. 532. 

61 C.J. p 1181 note 86 

16. Mo—Jones v. Chicago, B & Q. 
R Co, App., 100 S.W2d 617, re¬ 
versed on other grounds 126 S.W.2d 
6. 343 Mo 1104 

17. Mo—Jones v. Chicago, B. & Q 
R Co, supra 

18. Mo.—^Robinson v. Chicago, etc., 


R Co., 288 SW. 109, 221 Mo.App 
881 

61 C,J. p 1132 note 38. 

19. Iowa—See v. Wabash R Co., 99 
N.W. 106, 123 Iowa 443, 

80. Ky —^Levisa River R Co. v. 
Phillips, 227 S.W2d 922, 812 Ky 
867 

Mo—^Bogga V Missoun-Kansas-Tex- 
as R. Co, App, 60 SW2d 164, af¬ 
firmed 80 SW,2d 141, 336 Mo. 628. 

61 C.J. p 1132 note 39 

21, Ky.—^Levisa River B Co. v 
PhilUps, 227 SW2d 922, 312 Ky 
367 

Bvidenoe held competent 

Ky.—^Levisa River R Co. v Phillips, 
supra. 

N C —^Broadhurst v Blythe Bros. Co, 
17 S E 2d 646. 220 N C. 464. 

22. Mo.—^Boggs V. Missouri-Kansas- 
Texas R Co, App., 60 S.W.2d 164, 
affirmed 80 S.W.2d 141, 836 Mo 
628. 

51 C J. p 1132 note 89. 
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23. Ky,—^Jeffersonville, etc., R Co. 
V. Esterle, 18 Bush €67, 

84. Iowa—See v. Wabash R Co., 99 
N.W. 106, 123 Iowa 443 
61 C J. p 1132 note 48. 

25, Ala —Alabama Midland R,. Co. 

V. Coskry, 9 So 202, 92 Ala 254. 

61 C J. p 1182 note 60. 

96. Tex—^Denison, etc, R. Co. v. 
Cummms, Civ.App, 42 SW. 688. 

27. N.C —^Fleming v. Wilmington, 
etc., R Co.. 20 SE 714, 116 N.C. 
676. 

28. Iowa —Cadle v Muscatine West¬ 
ern R. Co, 44 Iowa 11. 

51 C.J. p 1182 note 45. 

29. Miss.—^Fairchild v New Orleans, 
etc., R. Oo, 62 Miss, 177. 

30. Tex—Missouri, eto,. R Co. v. 
Wetz, 87 S.W. 873, 88 Tex Civ App. 
668 . 
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as tending to show the effect of similar conditions 
during the period for which a recovery is sought if 
properly limited for such purpose,and evidence 
of a person who testifies from actual observation as 
to the insufficiency of a bridge properly to admit the 
passage of the water of a stream may be admissible, 
although he is not an expert.^ 2 However, in an ac¬ 
tion for flooding lands resulting from the breaking 
of a railroad embankment alleged to have been negli¬ 
gently constructed, where defendant alleges that it 
was properly constructed and that the injury was 
caused by an unprecedented flood, evidence that cer¬ 
tain city and county bridges were washed away has 
been held not admissible on the part of defendant 
in the absence of evidence that they were properly 
constructed.^^ 

(3) Weight and Sufficiency 

In actions for injuries to property resulting from the 
construction or maintenance of a railroad, the general 
rules applicable to the weight and sufficiency of the 
evidence in civil actions ordinarily apply. 

In actions for injuries to property resulting from 
the construction or maintenance of a railroad, the 
general rules applicable to the weight and suffi¬ 
ciency of the evidence in civil actions ordinarily 
apply,2^ and, under such rules, particular evidence 


has been held sufficients^ or insufficients® to es¬ 
tablish various issues, sufficient to support or war¬ 
rant certain findings,or sufficient to support a 
verdict for plaintiff^s or for defendants9 In an 
action for injuries due to defects in a highway 
bridge across a railroad which it was defendant’s 
duty to keep in repair, a failure to prove that de¬ 
fendant constructed the bridge has been held not 
fatal to a recovery.'*® However, where the action 
is for a nuisance in constructing a railroad in a 
street and the road was constructed by lawful au¬ 
thority, there can be no recovery in the absence of 
evidence that the road was constructed m a negligent 
or improper manner.^^ 

f. Trial 

In an action for Injury to property resulting from 
the construction or maintenance of a railroad, disputed 
questions of fact should be submitted to the jury under 
proper instructions from the court. 

In actions for injuries to property resulting from 
the construction or maintenance of a railroad, the 
conduct of the trial is controlled by the principles 
relating to the conduct of the trial of civil actions 
generally. ^*2 Accordingly, disputed questions of 
fact should be submitted to the jury,45 who are the 


31. Iowa—WiUltts V. Chicago, etc, 
R. Co.. 55 W.W. SIS, 88 Iowa 281, 
21 L..RA. 608. 

32. Iowa—WiUitta v. Chicago, etc, 
R Co, supra. 

33. Tex —^Missouri, etc, R. Co, v. 
McGregor, CivApp, 68 SW. 711. 

3^ ITS—Atchison, T. & S. F. Ry. 
Co. V. Taylor, DC Mo., 87 ITSupp 
31S. 

N.D—^Perderer v. Northern Paa Ry. 
Co., 42 N.W.2d 216. 

Tex.—Texas & P, Ry. Co. v. Mercer, 
CivApp, 58 SW,2d 896, reversed 
on other grounds 90 S.W.2d 657, 
127 Tex. 220, 106 A.LR. 1299. 

51 aj. p 1132 note 51. 

8S. XJ S.—Whitmer v. Atchison, T. 
& S. F. Ry. Co, D.C Mo, 90 F.Supp 
253—^Atchison, T. & S. F Ry. Co v 
Taylor, DC.Mo., 87 FSupp 313. 

Ky —^Levisa River R Co. v. Philliiwa, 
227 S.W.2d 922, 312 Ky. 367. 

Mo—Jones v. Chicago, B & Q. R 
Co. 125 SW,2d 6, 343 Mo. 1104— 
Boggs V. Missouri-Kajisas-Texas 
R. Co. App, 50 S W 2d 164, affirm¬ 
ed 80 SW2d 141, 336 Mo. 528— 
Cottier V. Chicago, B. & Q. R. Co., 
App., 33 SW.2d 173—^Harris v, St 
Liouis-San Francisco Ry. Co., 27 S^ 
W.2d 1072. 224 Mo.App 455. 

Tex.—^Lewis v, Texas & N. O. R Co., 
Giv.App, 199 SW.2d 186, refused 
no reversible error. 

51 CJ. p 1132 note 61 £a] C3)-(13), 
(16). 


30. Mo—^Boggs V. Missouri-Kansas- 
Texas R. Co, App, 50 S W 2d 164, 
affirmed 80 SW2d 141, 336 Mo 
528. 

Olsl. —Gulf, C & iS F Ry Co V Rut¬ 
ledge, 47 P 2d 83, 173 Okl. 245. 

51 C.J. p 1132 note 51 [b]. 

37. ND.—Ferderer v. Northern Pac. 
Ry. Co., 42 N.W 2d 216. 

Flndiaigs held authorized 

(1) Generally. 

Mo.—^Brown v. Thompson, App., 108 
SW2d 423 

Mont—^Heckaman v Northern Pac. 

Ry- Co., 20 P,2d 258, 93 Mont 363. 
N.D.—Ferderer v. Northern Pac. Ry. 

Co., 42 N,W.2d 216. 

Tex.—^Burlmgton-Rock Island R. Co 
V, Newsom, Civ.App, 219 S.W2d 
129 

51 C J, p 1132 note 51 CaJ (14), (16), 
(17). 

(2) That flood was not extraordi¬ 
nary and unprecedented —^Ferderer v. 
Northern Pac. Ry. Co., supra. 

(3) That obstruction m shutting 
ofC some outlets and in narrowmg re¬ 
maining outlet caused tenant’s lands 
to be flooded.—^Jones v. Chicago, B. 
& Q. R. Co., 126 S.W.2d 6, 348 Mo 
1104. 

38. Ija.,—^Lastrapes v. Colorado 

Southern, etc., R. Co., 50 So. 791, 
124 La. 906. 

Mo—Smithpeter v, Wabash R. Co., 
231 S.W2d 135, 360 Mo. 836. 

1062 


39. Ky.—^Husbands v. Paducah, etc., 
R Co., 195 S,W. 831, 176 Ky. 290. 

40. Ala.—Southern R Co. v. Taylor, 
42 So 625, 148 Ala. 62 

41. Mo —^Randle v. Pacific R Co., 
65 Mo. 325. 

42. Ky —^Devisa River R. Co v 
Phillips, 227 SW.2d 922. 312 Ky, 
367. 

Mo —Smithpeter v. Wabash R. Co , 
231 SW2d 135, 860 Mo. 836—Jones 
V Chicago, B & Q R Co, 125 S 
W.2d 6, 343 Mo 1104—^Brown v 
Thompson, App., 108 S W 2d 423. 
Mont.—^Peel v. Chicago, M, St P & 
P. R Co., 22 P.2d 617, 94 Mont. 334, 
followed in Spreitzer v. Chicago, 
M., St. P. & P. R Co., 22 P.2d C20, 
94 Mont. 344. 

Tex,—Fort Worth & D. C. Ry Co v 
Kiel, CivApp., 185 S.W2d 144. 
reversed on other grounds 187 SW 
2d 371, 143 Tex 601. 

43;. Mo—Smithpeter v. Wabash R. 

Co.. 231 SW2d 135. 360 Mo. 835. 

61 C.J p 1133 note 55 
Quostloiui haid for jury 

(1) Whether railroad company was 
negligent in failmg to maintain prop¬ 
er bridge In anticipation of flood — 
Northern Paa Ry. Co v- Wagner, 
C.CA.Mont, 86 F.2d 63. 

(2) Whether railroad company was 
negligent In failing to provide sufll- 
cient opening through embankment to 
afliozd proper dramage to adjoining 
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sole judges of the weight of the evidence^* and of 
the credibility of witnesses The court should 
instruct the jury correctly as to the law of the 
case,^® and should not submit issues or grounds of 
liability not raised by the pleadmgs^T or not sup¬ 
ported by the evidence.'^S Where both a failure to 
erect and a failure to maintain a fence are charged, 
a j'udgment may be sustained by proof of either al¬ 
legation.^® 

Verdict and findings. The general rules applica¬ 
ble to the verdict and findings in civil actions ap¬ 
ply,50 and the findings should not be conflicting or 
inconsistent with each other.^i Where the evi¬ 


dence on an issue is not contradicted or is legally 
insuflScient to raise a question of fact, the court may 
properly give a mandatory instruction thereon, 
but the court should not direct a verdict where the 
evidence is legally sufficient to raise a question of 
fact as to defendant’s liability.^® 

g. Damages 

Where property Is Injured by reason of the construc¬ 
tion or maintenance of a railroad, the measure of dam¬ 
ages IS that of just compensation for the actionable 
injury sustained. 

Where property is inj‘ured by reason of the con¬ 
struction or maintenance of a railroad, the meas- 


property—Wabash R Co. ▼. Lewis, 
CC AMo, 48 F2d 519 

(3) Whether opening under rail¬ 
road bridge was insufScient for prop¬ 
er drainage—Smithpeter v Wabash 
R. Co , 231 S W.2d 136, 360 Mo 835 

(4) Whether railroad company pro¬ 
vided ditch adequate to carry ofC wa¬ 
ter—Cottier V Chicago, B & Q R 
Co, MoApp., 33 8W2d 173 

(5) Whether plaintiffs land was 
flooded because of failure of railroad 
to construct statutory ditches along 
its right of way —^Boggs v Missoun- 
Kansas-Texas Ry. Co, 80 S W.2d 141, 
836 Mo 528. 

(6) Whether there was a dram or 
watercourse with which to connect 
statutory ditches or drains along 
railway roadbed—^Brown v Thomp¬ 
son, MoApp, 108 SW2d 423—Cot¬ 
tier V Chicago, B & Q R. Co, supra. 

(7) Whether negligence of railroad 
company was proximate cause of 
plaintiff* s damages 

XT S —^Northern Pac, Ry. Co. v. Wag¬ 
ner, supra 

Mo—Smithpeter v. Wabash R. Co., 
supra. 

(8) Whether damage to property 
from water backing up from railroad 
embankment resulted from overflows 
caused by unprecedented rainfall — 
Wabash R Co. v Lewis, supra 

(9) Whether railroad company 
should have anticipated ramfnil, or 
whether it was an act of Grod —^Ribel- 
lo V. Chicago, B & Q. R. Co,. 176 S 
W.2d 670, 237 MoApp, 587. 

(10) Other questions held for Jury 
Ky.—^Levisa River R. Co. v Phillips, 

227 SW.2d 922, 812 Ky 367. 

Mo—Snow V Thompson, App, 178 
SW2d 796—^Brown v Thompson, 
App, 108 S W2d 423. 

N C —Broadhurst v. Blythe Bros. Co., 
17 SE2d 646, 220 NTC 464 
Tex.—^Port Worth & D C Ry. Co. v 
Kiel, Civ.App, 186 S.W 2d 144, re¬ 
versed on other grounds 187 S.W 
2d 371, 143 Tex 601 
51 C.J p 1188 note 66 [aj. 


Evidence heia insufflcient to subinlt 
to Jury 

Mo —^Brown v. Thompson, App, 108 
S.W2d 423 

Mont—^Peel v. Chicago, M., St. P. & 
P. R. Co, 22 P.2d 617, 94 Mont. 334, 
followed In Sjpreitzer v Chicago, 
M, St P & P. R. Co, 22 P.2d 620, 
94 Mont 344 

Tex—Lewis v Texas & N O. R Co., 
Civ App, 199 SW.2d 186, refused 
no reversible error—^Pord v. Wichi¬ 
ta Palls, etc, R Co, Civ App., 253 
S W. 932 

61 C.J p 1133 note 56 [c] (2) 

44. Mo —^Brown V Thompson, App , 
108 SW.2d 423. 

45- Mo.—^Brown v. Thompson, supra. 
4a. Kan—Atchison, etc, R. Co. v 
Anderson, 60 P. 603, 6 Kan App. 923 
Mo.—Smithpeter v Wabash R Co., 
231 S.W2d 136, 360 Mo. 836. 

61 C J. p 1133 note 56 
Ihstruotions covered by other in- 
stmotiona 

(1) In general—^Pt Worth, etc, R. 
Co. V. iSuter, 118 S.W. 216, 64 Tex 
Civ-App. 238. 

(2) Where matter of affirmative 
defense not Incorporated in plaintiffs 
instructions are covered at defend¬ 
ant's request, defendant may not 
complain.—Jones v. Chicago, B & Q 
R Co, 126 SW2d 5, 348 Mo. 1104—. 
Cottier V. Chicago, B. & Q. R. Co , 
MoApp. 33 SW2d 173—Carson v. 
Missouri, K & T. R. Co,, Mo.App., 292 
SW 1069. 

XxLBtxuctioiis held proper or not er- 
roneouB 

U S —Wabash R. Co. v. Lewis, C.C!.A. 
Mo, 48 P2d 519. 

Mo—Smithpeter v. Wabash R. Co, 
231 S.W 2d 136, 360 Mo 836—Jones 
V Chicago, B. & Q. R Co, 125 S.W. 
2d 5, 348 Mo 1104—Snow v. 

Thompson, App., 178 SW.2d 796— 
Boggs V Missouri-Kansas-Texas R 
Co, App, 60 S.W.2d 164, affirmed 80 
SW.2d 141, 336 Mo. 628. 

N.C.—Mordecal v. Norfolk Southern 
Ry Co, 68 SB.2d 721. 231 NC 
738—Broadhurst v Blythe Bros 
Co, 17 SB 2d 646, 220 NC. 464. 

61 CJ p 1138 note 56 [a]. 
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XxLStructlons held erroneous or prop^ 
ezOy refused 

Ky.—^Levisa River R Co. v. Phil¬ 
lips, 227 SW.2d 922, 312 Ky. 867. 
Mo—Smithpeter v. Wabash R. Co., 
231 SW2d 136, 360 Mo. 835—Ri- 
bello V Chicago, B & Q. R. Co., 176 
SW.2d 670, 287 MoApp. 587— 

Cooper V St Louis, etc, R. Co., 
100 SW 494, 123 MoApp 141. 
Mont —^Heckaman v. Northern Pac. 

Ry. Co, 20 P2d 258, 93 Mont 368. 
61 C.J. p 1133 note 56 [b] 

47. Mo—Smithpeter v Wabash R. 
Co, 231 S.W 2d 186, 360 Mo 836. 

51 C.J. p 1134 note 57. 

48. Mo—Smithpeter v. Wabash R. 
Co., supra—^Ribello v Chicago, B 
& Q R Co, 176 S.W2d 670, 237 
MoApp 687 

Tex —Evans v. Missouri-Kansas- 

Texas R R. of Texas, Civ App, 132 
SW2d 915. 

61 C.J. p 1184 note 68 

49. Mo—Deal v. St. Louis, etc, R. 
Co., 129 SW. 62, 144 MoApp 691- 

50. Tex.—Port Worth & D. C. Ry. 
Co. V Kiel, 187 S.W 2d 871, 143 
Tex. 601 

Xdndings construed 
A general verdict for defendant 
construed to he in effect a special 
flndmg that the construction of a 
railroad's spur track in a street was 
not injurious to plaintiffs property. 
—^Lloyd V Missouri, etc., R. Co., Tex. 
Civ App, 146 S W. 266 
Awards held not excessive 
Mo—Cottier v. Chicago, B. & Q. R. 

Co, App, 33 SW2d 173. 

Tex.—^Burlmgton-Rock Island R. Co, 
V Newsom, Civ App, 219 S.W.2d 
129. 

61. Tex.—Port Worth & D C. Ry. 
Co V. Kiel, 187 SW.2d 871, 143 
Tex 601. 

52. Mo.—Coggins V. Atchison, etc., 
R Co., 256 S.W 824. 216 MoApp. 
606. 

51 CJ. p 1133 note 66 [dj, [ej. 

63, Tex—^Port Worth & D C Ry, 
Co. V Kiel, Civ App., 196 SW.2d 
405, refused no reversible ervojt. 
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ure of damages is that of just compensation for the 
actionable injury sustained,®^ and the damages 
should be limited to those resulting from the pai- 
ticular acts or injuries alleged in the complaintss 
and shown by the evidence,5 6 and plaintiff cannot 
recover a larger amount than he alleges he has sus- 
tained.S'^ 

If the injury is of a permanent character the 
measure of damages usually is the diminution in 
the value of the property's or the difference be¬ 
tween the value of the property before and after 
the injury.59 However, if the injury is caused by 
a structure or condition of a temporary character 
or which can and should be remedied, and for the 
continuance of which successive actions for result¬ 
ing injuries may be maintained, plaintiff may not be 
entitled to recover as for a permanent injury to his 
property,®® but only for the injury sustained prior 
to the action and, in such a case, the measure of 
damages to the property is the depreciation in the 
rental value during the continuance of such condi¬ 
tion,®^ and not the difference in the market value 
of the property.®® 

Where the injury results merely from the negli¬ 
gent or improper manner of constructing the rail¬ 
road, it has been held that the measure of damages 
is not the difference m the value of the property be¬ 
fore and after the construction of the railroad,®^ 
but that the proper measure of damages is the dif¬ 
ference in the value of the property with the road 


constructed as it is and what its value would be 
with the road properly constructed,®® or the differ¬ 
ence bet^veen the rental value of the property with 
the road constructed as it is and the rental value of 
the property if the road were properly construct¬ 
ed.®® Where, in the construction of the road, the 
contractors of the railroad company commit wan¬ 
ton or willful trespasses on the land of another the 
company may be held liable for exemplary damag- 
es.®7 

Obstruction of access. Where, by reason of the 
construction or maintenance of a railroad, a street 
or highway is blocked so as to obstruct access to 
plaintiff’s place of business, the measure of dam¬ 
ages ordinarily is the loss of profits in the busi¬ 
ness,®® based on the price which his products would 
have brought in the available market®® during the 
period of the temporary interruption of his busi¬ 
ness,^® in addition to the value of the good will lost 
by him as a result of such obstruction,and not 
the depreciation in the rental value of the proper¬ 
ly.^® However, since such damages are considered 
special damages, it has been held that defendant 
must have received notice thereof m order that 
plaintiff may be entitled thereto.^® 

Obstruction of crossing. For the obstruction of 
a private crossing the measure of damages ordinar¬ 
ily is such amount as will fairly compensate plain¬ 
tiff for the deprivation of its use during the period 
of obstruction,^^ and pimitive damages may not be 


54s. Ark—^Railroad Co. v. Cook, 21 
SW. 1066, 67 Ark 387. 

Tex.—^Houston Belt & Terminal By. 
Co V Daidone, CivApp, 62 S.W. 
2d 524, error dismissed. 

61 a J. p 1134 note 61- 
55- Obio—^Yackee v. Village of Na¬ 
poleon, 21 NE.2d 111, 185 Ohio St. 
344—^Baltimore, etc, R Co. v. 
Lersch. 61 N.B. 543, 58 Ohio St. 639 
56. Mo—Smithpeter v. Wabash R 
Co., 231 S.W.2d 135, 360 Mo. 835 
Tex—Texas Cent. R. Co v. Wills, 
Civ-App.. 41 S.W. 848. 

6T- Tex.—Oulf, etc, R Co v Simon- 
ton, 22 S.W. 285, 2 Tex.Clv.App. 
558. 

se. Ky—lioulsville, etc., R. Co. v. 
Roberts, 139 S.W. 1073, 144 Ky. 
820. 

61 C.J. p 1134 note 65. 

59w N.C —^Broadhurst v. Blsrthe Bros. 

Co, 17 SE 2d 646, 220 NC 464. 

60< Ark —^Railroad Co. v. Cook, 21 S. 

W. 1066, 57 Ark 387. 

Tenn.—^Liouisville, etc, R. Co v Lel- 
lylett, 86 S.W. 881, 114 Tenn. 368, 
1 Ii.RA.,N,S, 49. 

61- Ark.—^Kansas City, Ft. S & M. 
R. Co. V. Cook, 21 S.W. 1066. 57 
Ark^ 887- 


D C —Washington R., etc, Co v. 
Washington Terminal Co, 44 App. 
B.a 470. 

62- Tenn.—^Louisville, etc., R. Co. v 
Lellylett, 85 SW. 881, 114 Tenn 
368, 1L,RA,N.S., 49. 

61 C.J. p 1184 note 68 
eSL Ark.—^KanssLS City, Ft. S & M. 
R. Co. V. Cook, 21 S.W. 1066, 67 
Ark. 387- 

64. N.C.—Carson v. Norfolk, etc, R. 
Co, 38 SE. 287, 128 NC. 96. 

51 C,J, p 1134 note 70. 

65. N.C.—^Ridley v. Seaboard, etc., 
R Co. 24 SB, 730, 118 N.C. 996, 
32 L.RA 708. 

51 C J. p 1134 note 71. 

66. Iowa.—O'Connor v. St, Louis, 
etc, R Co, 10 N.W. 263, 66 Iowa 
736. 

67. Ill,—^Rockford, etc., R. Co. v. 
Wells, 66 lU. S2L 

ea Tex.—Texas & P Ry Co v. Mer¬ 
cer, 90 S.W.2d 567, 127 Tex. 220, 
106 AL.R. 1299, motion overruled 
93 S.W2d 376, 127 Tex 220—In¬ 
ternational, etc, R. Co V. Capers, 
77 S.W. 89, 33 Tex,CivApp 283, 

69. Tex.—Texas & P- Ry Co. v- 
Mercer, 90 S.W.2d 657, 127 Tex. 220, 

1064 


106 ALR 1299, motion overruled 
93 SW2d 376, 127 Tex. 220 
70. Tex —^Texas & P. Ry. Co. v. 
Mercer, supra 

71- Texas.—Texas & P. Ry. Co. V. 
Mercer, supra. 

72. Tex—International, etc. R Co 
V. Capers, 77 S.W. 39, 33 Tex.Civ. 
App. 283. 

73- Tex —Texas & P Ry. Co. v. Mer¬ 
cer, CivApp, 58 SW2d 896, re¬ 
versed on other grounds, Com 
APP, 90 S.W.2d 567, 127 Tex 220. 
106 ALR. 1299, motion overrule! 
93 SW.2d S76, 127 Tex. 220. 
What ooxLStltiites notloa 
Railroad, havmg placed person In 
position of supervismg construction 
work and clothing him with at least 
apparent authority, could not claim 
that notice to him of special dam¬ 
ages which would result to dairyman 
from blockmg highway was not no¬ 
tice to railroad.—Texas & P. Ry. Co 
V. Mercer, dvA-pp., 58 5-W 2d 896, 
reversed on other grounds, Com. 
App., 90 SW.2d 657, 127 Tex 220, 
106 ALR. 1299, motion overruled 93 
SW.2d 376, 127 Tex. 220. 

74, Ky.—Louisville, eta, R. Co v. 
Carter. 66 S.W- 617, 23 Ky.L. 2104. 
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recovered if the railroad company did not act wan¬ 
tonly or maliciously but under a mistake as to its 
legal rights^® 

FaiUure to construct fences or cattle guards 
Where a railroad company fails to construct fenc¬ 
es or cattle guards, the measure of the landowner’s 
damages is the amount of the loss or injury direct¬ 
ly resulting,*^® and the measure of damages for the 
general injury to his property is the diminution in 
Its rental value, caused by the absence of the fenc¬ 
es or cattle guards, 77 and not merely what it would 
cost to construct them.78 

Failure to construct private or farm crossings. 
For failure to construct private or farm crossings 
as required by statute, the measure of damages is 
the actual loss and inconvenience suffered by plain¬ 
tiff in the use of his premises by reason of their 
absence 79 However, where a railroad company is 
required by statute to leave openings in its right- 
of-way fences, where the road passes through an 
mclosure, and the company, although constructing 
them for others, refuses to do so for plaintiff, after 
a demand therefor, exemplary damages may be 
awarded 

Flooding land. Ordinarily, where lands are flood¬ 
ed by reason of the negligent or improper construc¬ 
tion of a railroad, the measure of damages is the 
value of property destroyed together with the in¬ 
jury to the land,si provided there is an injury to the 
land itself,82 and the damage for such injury is 


measured by the difference in the value of the land 
before and after the flooding, ^3 taking into con¬ 
sideration its condition with respect to crops.®^ 

On the other hand, where there is no permanent 
injury to realty, it has been held that the rule per¬ 
mitting a recovery of the difference between thcf 
reasonable market value of the land before the in¬ 
jury and such value after the injury does not ap¬ 
ply 35 So it has been held that if there is no physi¬ 
cal injury to the land itself but it is merely ren¬ 
dered subject to overflow, the measure of damages 
is the injury resulting from each overflow,^® and 
that if the cause is one which may be remedied, the 
damage to the land is not the difference in its value 
but the depreciation in the rental value during the 
continuance of such condition,37 or the fair cash 
rental value of the land during the time for which 
the owners are deprived of its use,33 or the reason¬ 
able rental value of the land withheld from crop 
production because of the deprivation of the use 
of the land.39 

Destruction of crops. The measure of damages 
for the destruction of crops is not the value of the 
crop at the date of maturity,®o or the rental value 
of the land,®^ or the difference in the value of the 
land before and after the destruction,®2 but the 
proper measure of damages has been held to be the 
value of the crop at the time of maturity less the 
cost of cultivation and marketing,®® or the value 
of the crop at the time of the injury,9^ although 


75. Ky —Louisville, etc, R Co. v. 
Carter, supra 

7a K!an—^Nelson v St Louis, etc, 
R Co, 30 P 178, 49 Kan 165 

SI C J p 1135 note 76 

77. Minn.—Nelson v Minneapolis, 
etc. R Co., 42 NW 788, 41 Minn 
131. 

61 C J. p 1186 note 77. 

78. Minn—^Emmons v Minneapolis, 
etc, R Co. 36 NW. 788, 41 Minn 
216 

79. Pa—Port v Huntingdon, etc, 
R Co.. 31 A. 960, 168 Pa, 19 

61 C J p 1136 note 79. 

80. Tex—San Antonio, etc, R Co 
V Grier, 49 SW. 148, 20 Tex Civ. 
App 138 

51 C J p 1135 note 80 

81. Fla—Corpus Jtixls cited in At¬ 
lantic Coast Line R. Co. v Saffold, 
178 So 288, 130 Fla 598 

Tex —Gulf, etc., R. Co v. Pool^ 8 
S W 536, 70 Tex 713 

88. Tex—Green v Taylor, etc, R 
Co , 16 S W 686, 79 Tex 604—Gulf, 
etc, R Co V. Haskell. 23 S.W 646, 
4 Tex.Civ.App 550. 


83. Fla—^Atlantic Coast Line R Co 
V Saffold, 178 So 288, 130 Fla 698 
61 C.J p 1136 note 83 
84 Iowa—Drake v Chicago, etc, 
Co, 19 NW 216, 63 Iowa 302, 60 
Am R 746 

61 C J. p 1136 note 84. 

85. Tex—^Port Worth & D. C. Rv. 
Co v Kiel, CivA.pp, 195 S W 2d 
406, refused no reversible error 

Damage to swimming pool 
Action for damage to swimming 
pool when wall thereof was caved in 
by flood waters allegedly backed up 
by defendant's embankment across 
nearby creek was not an action for 
permanent damage to real estate, 
so as to render applicable, as meas¬ 
ure of damages, rule permitting re¬ 
covery of difference between reason¬ 
able market value of plaintiffs land 
and such value immediately after m- 
3 ury occurred,—^Fort Worth & D. C- 
Ry. Co V Kiel, supra 

86. Tex—Gulf, etc, R Co v Hels- 
ley, 62 Tex 693—Gulf, etc,, R. Co 
V. Haskell, 23 SW. 646, 4 Tex Civ. 
App 560 

87. Ark.—Kansas City, etc,, R Co v 
Cook, 21 SW 1066, 67 Ark 887 
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Ind—Vandalia R. Co v. Teager, 116 
NB. 230, 60 IndA.pp. 118 
8& Ill.—^Fincher v. Baltimore, etc, 
R Co, 179 Ill App. 622. 

61 C J p 1136 note 87 

89. US—Atchison, T & S P. Ry- 
Co V Ross, D C Mo, 88 P Supp. 
461. 

Mo.—Boggs V. Missoun-Kansas-Tex- 
as Ry Co. 80 S.W.2d 141, 336 Mo. 
628 

90. Tenn—^L & N R Co v Chan- 
nell, 2 TennCiv.App. 164. 

Tex—Texas, etc., R. Co. v. Toung, 
60 Tex 201 

91. Iowa—^Donald v St. Louis, etc., 
R Co. 44 Iowa 167. 

51 C.J. p 1135 note 89. 

90. Ala.—Altanta, etc,, Air Line R- 
Co V Brown, 48 So 73, 168 Ala. 
607. 

93. Iowa —Smith v. Chicago, etc., R. 
Co., 38 Iowa 518 

94. U.S—^Atchison, T & S. F Ry. 
Co V. Ross, D.CMo, 88 F.Supp. 
451 

Mo—Brown v Thompson, App, 108 
SW.2d 423 

51 0 J. p 1135 note 92. 
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such value should not he estimated according to the 
intrinsic value of an immature crop,®^ hut accord¬ 
ing to the probable 3 rield and value at maturity and 
the cost of cultivation and marketing.®® In case 
of damage to crops, the proper measure of damages 
has been held to be the difference between the mar¬ 
ket value of the crops which would have been raised 
and the market value of the crop actually raised, 
less what would have been the reasonable cost of 
gathering and marketing that part of the crop 
which was destroyed.®^ 

While plaintiff may be entitled to recover for the 
permanent injury to his land and the past damages 
to his crops m one action,®® he is not entitled to 
recover the value of land rendered unfit for cultiva¬ 
tion and also damages to crops not planted.®® A 
tenant in common owning only an undivided part 
of the land, but owming the entire crop being culti¬ 
vated thereon, has been held entitled to recover the 
entire amount of the damages to such crop.^ 


h. Eeview 

An appellate court ordinarily will not disturb the 
verdict or findings of the jury when based on conflicting 
evidence and there Is evidence legally sufllcient to sup¬ 
port them. 

In accordance with the rules applicable to review 
in civil actions generally, as discussed in Appeal 
and Error §§ 1453-1834, an appellate court ordi- 
nanly will not disturb the verdict or findings of 
the jury when based on conflicting evidence and 
there is evidence legally sufficient to support them,® 
and a verdict will not be set aside on the groimd 
that the damages are excessive where the amount 
was variously estimated by different witnesses and 
the verdict is fairly within the estimates given,® 
or IS not so great as clearly to indicate that the 
jury acted corruptly or disregarded the instructions 
of the court.^ Also, judgment will not be reversed 
for an error which was not prejudicial to appellant 
in the admission of evidence® or in the instructions 
to the jury,® or fcff a refusal to give a special charge 
requested which, although correct, is covered by 
the general charge given.^ 


B. INJURIES FROM OPERATION 


§ 477. Existence and Extent of Liability 

Ordinarily an adjoining landowner may not, where 
a railroad la constructed by lawful authority, recover 
for injury or inconvenience caused by the smoke, noise, 
vibration, or other Incidents necessary to its operation 
where ft is not operated In a negligent or unlawful 
manner; but a railroad company may be held liable 
for any injury to property caused by the negligent or 
Improper operation of Its trains. 

Except as an abutting or adjacent property owner 
is, under constitutional restrictions against the "tak- 
ing** or “damaging” or “injuring” of property for 
public use without compensation, entitled to com¬ 
pensation for consequential damages generally, as 


discussed in Eminent Domain §§ 110-135, and more 
particularly to damages from smoke, ashes, foul 
odors, noise, vibration, etc., inadent to the opera¬ 
tion of a railroad, as considered in Eminent Do¬ 
main § 171, ordinarily an adjoining landowner may 
not, where a railroad is constructed by lawful au¬ 
thority, recover for injury or inco-nvenience caused 
by the smoke, noise, vibration, or other incidents 
necessary to its operation where it is not operated 
in a negligent or unlawful manner,® altho-ugh it may 
be located in the streets of a town or city,® since the 
act of operation, being authorized by law, cannot 
confer any right of action as long as it is exercised 


95. m.—Chicago, etc, R Co- v 
Schaffer, 26 IllApp 280, affirmed 16 
NE. 28S, 124 m. 112. 

96. Alt—St. Liouls, etc, R. Co. v. 
Lyman, 22 S.W. 170, 57 Art 512. 

61 aJ p 1136 note 94. 

97. Ala.—Central of Georgia R. Co 
V. Carroll, 50 So. 236, 163 Ala. 84. 

SSL N.C —^Ridley v. Seaboard, etc, R. 

Co., 32 S.E 326. 124 N.a 34. 

61 C J. p 1136 note 97. 

99. Miss —Yazoo, etc, R Co. v Dar¬ 
den, 34 So. 386. 

1. Ala—Central of Georgia R Co 
V. Carroll, 60 So. 235, 163 Ala, 84. 

6. Iowa.—Olver v. Burlington, etc., 
R. Co., 82 N.W. 609. Ill Iowa 221. 

61 C.J. p 1136 note 1. 

8. Conn—^Nicholson v. New Yort 


etc, R. Co., 22 Conn. 74, 56 AmD. 
390. 

Ill—St Louis, etc., R. Co. v. Capps, 
72 Ill. 188. 

4, Va—Southern R. Co. v. Clarke, 56 
N.EL 274. 106 Va. 496. 

51 C.J. p 1136 note 3. 

B, Iowa.—Olver v. Burlington, etc., 

R. Co., 82 N,W 609, 111 Iowa 221— 
Willitts V. Chicago, etc., R. Co, 55 
N.W. 313, 88 Iowa 281, 21 L.RA- 
608. 

6. Conn—^Nicholson v. New York, 
etc.. R Co, 22 Conn. 74, 56 AmD. 
390. 

Tex.—^Dallas, etc., R Co. v. Able, 9 

S. W. 871, 72 Tex. 150. 

7. Tex.—Gulf, etc., R, Co. v. Wynne, 
Civ.App, 91 S.W. 823, 
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a Ill—Wiener v. Pennsylvania R. 
Co. 10 NE2d 981, 292 IllApp. 
303 

Mo —Corpus Juris cited In. Harris v. 
St Louis-San Francisco Ry. Co., 
App. 60 S.W2d 662, 654. 

N.Y.—^Prank v. City of New York, 43 
N.YS2d 177. 179 Mlsc. 896, 

51 C.J. p 1136 note 10. 

Injuries; 

B*rom: 

Construction or maintenance see 
supra §§ 466-476. 

Fires see infra 95 484-511 
To animals see infra 9§ 547-689 
Operation as constitutmg nuisance 
see Nuisances § 67. 

9. Kan.—Atchison, etc., B. Oo. v- 
Armstrong, 80 P. 978, 71 Kan. 366. 
114 Ain.S.R 474, 1 L.BA.,N,S., 113. 
51 C.J. p 1137 note 11. 
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m a lawful and proper manner and the same rule 
applies under similar circumstances to the injury or 
inconvenience due to the location, maintenance, and 
use of structures and appliances necessarily inci¬ 
dent to the operation of the road, such as terminal 
yards, turntables, engine houses, and the liktM 
Moreover, with respect to personal property of 
third persons upon the private right of way of a 
railroad, the railroad company may not be held lia¬ 
ble for injury caused by the operation of its trains 
without negligence,!^ and the operators of a train 
are not required to exercise a greater duty to dis¬ 
cover the presence of a vehicle on the track at a 
point other than a crossing than is accorded a tres¬ 
passer or licensee.!* 

On the other hand, in the absence of contributory 
negligence on the part of the one claiming damag¬ 
es,!'* and, under some statutory provisions, even 
where claimant was contributorily negligent,!® a 
railroad company may be held liable for any injury 
to property caused by the negligent or improper op¬ 
eration of its trains,!® or resulting from the negli¬ 
gent or improper manner of locating, using, or 
maintaining structures and appurtenances inadent 
to the operation of the road,!'^ although they are 
necessary to its operation,!® provided the negli¬ 
gence of the company is the proximate cause of the 
injury,!® inasmuch as the right of a railroad com¬ 


pany to run its engines and trains over its tracks is 
coupled with the duty so to operate them as not to 
injure the property of others near the track.*® So, 
where a railroad is operated along a street which 
is also used by the public, the company may be held 
liable for an injury to personal property lawfully 
on such street resulting from a failure on its part 
to exercise ordinary care.*! Where plaintiff un¬ 
dertakes to show what has been done by other rail¬ 
road companies as a test or standard of duty for 
defendant railroad company, it must appear that 
what is proposed is not only scientifically prac¬ 
ticable, but also economically and financially so.** 

Private rights. A railroad company may not ex¬ 
ercise Its private rights to the prejudice of others 
without compensation for the injury occasioned,*® 
and where the right exercised is a mere adjunct or 
incident to the power conferred, but is not neces¬ 
sary to the performance of the duty imposed, it is 
a private nght.*^ Thus, the erection and mainte¬ 
nance of a coal chute is not for the public benefit 
but for the private convenience of the railroad and 
is done in the private capacity of the company.*® 

§ 478. - Occupation or Obstruction of 

Streets or Highways 

a. In general 


10, KJ.—^Beseman v, Pennsylvania 
R. Co, 18 A. 164, 50 NJLaw 235. 
affirmed 20 A. 169, 62 N.JLaw 221 

B1 C J. p 1137 note 12. 

11. Tex.—St Louis, etc, R Co v 
Shaw, 92 SW 30, 99 Tex. 659, 122 
Am.S.R 663, 6 LR.A,N.S. 245. 

51 C.J. p 1137 note 13, 

18. Pa—^Buxton v. Baltimore, etc, 
R Co, 81 Pa.Super. 490. 
Automobile driven by owner's wife 
Automobile owner was not entitled 
to recover for damages to automobile 
driven by wife and demolished in 
railroad crossing accident on ground 
that wife was not husband’s agent 
in driving automobile, where evidence 
showed no fault on part of railroad. 
—^Martin v. New Orleans, T & M Ry. 
Co., LaApp, 163 So 337 

13. W.Va—Jones v. Virginian Ry. 
Co, 179 S E 71, 116 W Va 201, 

14. Tenn —St. Liouis & San Francis¬ 
co Ry. Co., V. Toung & Son, 4 Tenn 
App 152. 

Tex—Sisti V. Thompson, 229 S.W.2d 
610. 

51 C.J. p 1138 note 28. 

13, Fla.—Loftin v. Crowley’s Inc, 
8 So 2d 909, 150 Fla 836, 142 A.L H 
626, certiorari denied 68 S.Ct. 60, 
317 U.S. 661, 87 L.Ed. 531. 

Statute heUL valid 

Fla.—Loftin v. Crawley’s Inc., supra. 


16w Pa.—^Naugle v. Reading Co., 21 
A 2d 109, 145 Pa.Super. 341. 

51 C J p 1137 note 14 
Blugiug bell or sounding whistle 
did not necessarily relieve railroad 
company from negligence for injury 
to dray used in connection with un¬ 
loading car, where circumstances 
were such that signals might not 
have been heard—Pittsburgh, etc, 
R. Co. V Ives, 40 N.B. 923, 12 Ind 
App. 602 

17. NC—Sarah Good Hosiery Mills 
V. Carolina^ C. & O. Ry., 10 S.E 2d 
817, 218 N C. 277. 

51 CJ* p 1138 note 15. 

13, Ky,—^Louisville, etc,, R. Co. v. 

Walton, 67 S.W. 988, 24 KyJ^ 9, 

51 C J. p 1138 note 16. 

19. Ark—Garner v Missouri Pac. 
Ry Co,. 195 SW.2d 89, 210 Ark. 
214. 

20. Fla—^Benedict Pineapple Co. v 
Atlantic Coast Line R. Co, 46 So. 
732, 55 Fla. 614, 20 LRA,NS. 92 

21. Neb—^Watson Bros. Transp. Co 
V. Chicago, St. P, M. & O. Ry. Co, 
26 N.W2d 396, 147 Neb 880. 

Knowledge of railroad company 
(1) Where railroad track was laid 
out In public street and cars being 
switched collided with trucks which 
were lawfully using street, railroad 
was chargeable with knowledge that 
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vehicular traffic might be using street 
at point where accident occurred — 
Watson Bros Transp. Co v. Chicago, 
St P., M. & O Ry. Co, supra 

(2) Where street was used by pub¬ 
lic as a public street with knowledge 
of local officers and agents of rail¬ 
road, with respect to personal prop¬ 
erty railroad owed degrree of care 
suggested by particular circum¬ 
stances, regardless of whether street 
was m fact public either by dedica¬ 
tion or user, since where railroad, 
by Its conduct, has induced the pub¬ 
lic to use a way in the belief that 
it Is a street or a public way which 
all have a right to use and where 
they suppose they will be safe, rail¬ 
road owes to public same duty as 
though such way were in fact a pub¬ 
lic street; and the liability is coex¬ 
tensive with the inducement or im¬ 
plied invitation—Southern Ry. Co v. 
Liley, 43 S E 2d 576, 75 CkuApp. 489. 

22. U S.—Bunting v. Pennsylvama 
R. Co., Pa., 203 F. 193, 121 C CLA 

* 399 

23. Va.—Chesapeake, etc, R, Co, v. 
Ricks, 135 S E. 685, 146 Va. 10 

24. Va—Chesapeake, etc., R. Co. v. 
Ricks, supra. 

25- Va.—Chesapeake, etc., R. Co. ▼. 
Ricks, supra. 
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b. Blocking or delaying work of extin¬ 
guishing fire 

a. in Gkneral 

Where a railroad is located by lawful authority upon 
or across a street or highway, the right to operate the 
road confers no authority to use the street in an un¬ 
authorized or improper manner, and private persons may 
be entitled to recover for any specicl property damages 
sustained by reason of such improper use. 

Although where a railroad company is authorized 
to construct and operate a railroad in a street a 
court may not have authority to restrict the num¬ 
ber of trains which may be operated thereon as a 
condition precedent to the construction of the 
track,where a railroad is located by lawful au¬ 
thority upon or across a street or highway the 
right to operate the road confers no authority to 
use the street in an unauthorized or improper man¬ 
ner,^7 such as converting it into a freight yard, 
switch yard, or place for storing cars or making 
up trains,** or allowing cars loaded with offensive 
substances to remain in the streets for an unneces¬ 
sary and unreasonable length of time,*^ and private 
persons may be entitled to recover for any special 
property damages sustained by reason of such im¬ 
proper use *0 While a private individual may not 
be entitled to recover where a railroad company 
wrongfully allows its cars to stand so as to obstruct 
a public crossing and he has sustained no damage 
other than the mere delay occasioned to the public 
generally,*^ a private person may be entitled to re¬ 
cover any speaal damages sustained by him by 
reason of the obstruction.** Moreover, a railroad 
company may be held liable for rendering impass¬ 
able a crossing necessary to a landowner’s access 
to a public road, which access was cut off by the 
railroad,** even though the destruction of the cross¬ 
ing resulted from necessary additions to, or chang¬ 
es in, the track.*^ 


Although it has been held that a railroad com¬ 
pany IS not liable for obstructing a private crossing 
with, its trams unless such obstruction was negli¬ 
gent or unnecessary,* * it has also been held that the 
right of a railroad company extends only to the 
reasonable necessity of the prudent operation of the 
road, and if it goes beyond this and willfully or 
negligently obstructs a private crossing, the court 
may grant the landowmer adequate relief.** More¬ 
over, one whose private crossing is blocked may 
not be guilty of contributory negligence in failing 
to prepare a crossing by which to go around the 
obstruction, where he was justified in expecting 
that the obstruction would be removed on notice 
within a reasonable time or at any tinie.*7 On the 
violation of a statute making it a misdemeanor to 
permit a train to remain standing upon a cross¬ 
ing, a railroad company may be held liable for the 
injury and damage flowing directly from a breach 
of such duty as a natural and probable result.** 

b. Blocking or Delaying Work of Bxtingtiisliing 
Fire 

A railroad company may be held liable for Injuries 
to property caused by the negligent Interference by its 
servants with the fire department, if Its servants have 
knowledge of the fire and of the efforts being made to 
control it, or in the exercise of due care should have had 
such knowledge. 

With respect to the liability of a railroad company 
for injuries to property caused by the operation of 
its road, it has been held that such a company has 
a duty to operate its trains with reasonable regard 
for the rights of public firemen and private citizens 
to use the public crossings and streets in order to 
reach a fire and extinguish it,** and also that the 
exclusive control of a railroad of its nght of way 
is subject to the exigencies of public safety caused 
by fire and conflagration,^® so that a railroad com¬ 
pany may be held liable for the consequences of the 


QBm Ky. —Slentucky, etc.. Bridge Co. 
V. Kreiger, 19 S.W. 738, 93 Ky. 
248, 14 Ky L. 151 
51 C.J. p 1138 note 26. 

a7. W.Va—^M^on v. Ohio Blver R. 

Co. 41 sm 418. 61 W.Va. 183. 

51 C J p 1138 note 27. 

Negligent operation of railroad 
constituting nmsance see Nuisanc¬ 
es { 67. 

as, Tenn —Harmon v. Louisville, 
etc, R. Co., 11 S.W. 703, 87 Tenn 
614. 

£1 C J. P 1138 note 28. 

29. Ind.—^Pittsburgh, etc* R. Co v. 
Welch* 40 NE 650* 12 Ind.App. 
433 

K.Y.—Colgate v New York Cent.* 
etc., R. Co, 100 N.T.S. 650. 61 Misa 


503, modified on other grounds 107 
N.TS. 1123, 122 APP-Div. 908. 

30. D.C,—Neitzey v. Baltimore, etc., 
R. Co., 16 D.a 84. 

Elan.—^Hawks v. Atchison* etc., R. 
Co.* 173 P. 922, 103 Kan. 390* L.R 
A.1918F 671. 

31. Ky.—Shields v. Louisville, etc., 
R. Co, 29 SW. 978, 97 Ky. 103, 16 
Ky.L. 849, 27 L R.A, 680. 

32. Colo—Jackson v. Kiel, 22 P. 504, 
13 Colo. 378, 16 Am S R. 207, 6 L.IL 
A. 254. 

51 C.J p 1138 note 32. 

33. Ky,—Chesapeake & O By. Co. v. 
Castle, 66 SW2d 993, 247 Ky. 203. 

34. Ky—Chesapeake & O. Ry. Co- v, 
Castle, supra. 
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35. Ky—^Louisville, etc., R. Co. v. 
Scomp, 98 S.W. 1024, 30 KyL 487. 

36. Ky—Zweigart v. Chesapeake, 
etc.. R. Co.. 170 SW. 1194. 161 Ky. 
463. 

37. Tex.—Chicago, etc., R, Co v. 
Nicholson, CivA.pp., 191 S W. 167. 

38. Ind.—Cleveland, etc., R. Co v. 
Tauer, 96 NJQ 758, 176 Ind 621, 89 
LRA.N-S, 20. 

39. US —^Pelter v. Delaware & H 
R. Corp., D.C.Pa-. 19 F Supp. 852, 
affirmed, CCA., Delaware & H R. 
Corp V. Felter, 98 F 2d 868 

Mo —Cottonwood Fibre Co. v. 

Thompson, 225 S W.2d 702, 359 Mo. 
1062. 

40. Mich.—Northern Assur. Co. v. 
New York Cent. R. Co., 260 N.W 
763, 271 Mich. 569. . 
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negligent interference by its servants with the fire 
department, if its servants have knowledge of the 
fire and of the efforts being made to control it, or 
in lihe exercise of due care should have had such 
knowledge.'^! Thus, where the servants of a rail¬ 
road company have sufficient knowledge of the 
facts, the company is under a duty to do that which 
is reasonably necessary to avoid or mitigate its in¬ 
terference with the extinguishment of a fire and 
may be held liable for such injuries to property as 
result from its failure to do so,^^ even though the 
failure to act on its part does not amount to a refus¬ 
al to act.43 

On the other hand, knowledge or notice on the 
part of the company ordinarily is regarded as es¬ 
sential to liability,since, if any liability is to be 
imposed on the railroad company, such liability 
must arise from something done or left undone aft¬ 
er those operating the train have knowledge of the 
existence of the fire,45 and the persons in charge 
of the train must have knowledge of the fire and 
of the fact that by running the train past the cross¬ 
ing or by stopping the tram at the crossing the 
work of extinguishing the fire will be hampered 46 
Although It has been held that the unexplained 
blocking of a street crossing, resulting in injury 
from failure of a fire department to reach a fire, in 
itself establishes negligence,47 ordinarily a railroad 
company may not be rendered liable for resulting 
damages by the mere fact that its blocking of a 
railroad crossing occasions a delay to fire appara- 
tus.48 

Violation of state or municipal regulation. 
Where the violation by a railroad company of a 
statutory regulation49 or of a municipal ordinanceSO 
occasions injury to property through the prevention 


of the fire department from promptly reaching a 
fire, the company may be held liable for such in¬ 
jury, although it has been held that a stop at a 
place prohibited by ordinance, occasioned by the 
necessity of repairing a broken brake appliance, 
would not impose hability5l where the trainmen did 
not know of the fire52 amj the repair was neces¬ 
sary to avoid the danger of derailment.53 

Proximate cause. In order that a railroad com¬ 
pany may be held liable for injuries to property 
because it wrongfully blocked or delayed the work 
of extinguishing a fire, the violation of the stat- 
ute,54 or other act of the railroad company com¬ 
plained of,56 must have been the proximate cause 
of the injuries sustained. 

Contributory negligence. If negligence on the 
part of the person mjured contributes to the injury, 
he is not entitled to recovery therefor.56 So, where 
plaintiff is negligent in failing to have his fire-ex- 
tinguishing equipment in proper condition for use, 
it may be sufficient to prevent his recovery.57 

§ 479. -Interference with, or Cutting of, 

Fire Hose 

Where a railroad company has actual or Imputed no¬ 
tice or warning of the probable presence of a hose across 
Its track, which hose Is being employed in the extin¬ 
guishment of a fire, it must exercise ordinary care In 
stopping its trains in order to avoid cutting the hose, 
and it may be held liable for a property loss occurring 
as a direct result of its interference with the hose. 

Where a railroad company has actual or imputed 
notice or warning of the probable presence of a 
hose across its track; which hose is being employed 
in the extinguishment of a fire, it must exercise 
ordinary care in stopping its trains in order to avoid 
cutting the hose.^* Thus it may not run a tram 


41. Mo —Corpna Jnrls cited ia. 
Cottonwood Fibre Co v. Thomp¬ 
son, 226 SW2d 702, 705, 369 Mo. 
1062. 

Neb—^Luedeke v Chicago & N W. 
Ry Co. 231 NW, 696, 120 Neb. 
124, 71 ALR 912 
61 C J p 1189 note 38 

42. US —^Felter v Delaware & H 
R Corp., DC Pa. 19 FSupp 852, 
affirmed, C.C.A, Delaware & H R 
Corp V. Pelter, 98 F2d 868 

43. U S —Felter v Delaware & H 
R. Corporation, D C.Pa, 19 F Supp 
852, affirmed. C C.A, Delaware & 
H R Corp. V. Felter, 98 P2d 868 

44. Mich.—Northern Assur Co v 
New Tork Cent R. Co, 260 N.W 
763, 271 Mich 669. 

Mo -—Cottonwood Fibre Co v 
Thompson. 225 SW2d 702, 869 
Mo. 1062. 

61 aj. p 1139 note 39. 


45. Mo.—Cottonwood Fibre Co. v. 
I** Thompson, supra. 

46. US —^Felter v Delaware & H. 
R Corp, D.C Pa,, 19 F.Supp. 852, 

! affirmed, CCA., Delaware & H R. 
Corp V. Pelter, 98 F.2d 868. 

47. Cal—^Hanlon Drydock, etc, Co 
V. Southern Pac, Co., 268 P. 386, 92 
CaI.App 230. 

48. Da—Boutte v. Morgan’s Louisi¬ 
ana, etc., R, etc, Co., 103 So 158, 
167 La. 799 

51 C J. p 1139 note 40. 

49. Ill—^Houren v. Chicago,, etc, R. 
Co, 86 NB. 611, 236 Ill, 620, 127 
Am SR 309, 20 LRA.N.S., 1110. 

Ind—Cleveland, etc., R Co v. Tauer, 
96 N.B 758, 176 Ind 621, 39 LRA., 
NS, 20. 

50. Ill —^Rouren v. Chicago, etc, R. 
I Co., 86 NB 611, 236 IlL 620, 127 

Am.SR. 309, 20 L.R.A,N.S., 1110. 
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51- Kan.—Walker v Missouri Pac 
R Co, 149 P. 677,'95 Kan 702. 

52. Kan.—Walker v. Missouil Pac. 
R Co, supra. 

53. Kan.—^Walker v. Missouri Pac 
R. Co., supra. 

64. IlL—^Houren v. Chicago, etc, R 
Co, 86 NE 611, 236 Ill. 620, 127 
Ain.S.R 309, 20 LR.A,NS. 1110. 
61 C J. P 1139 note 47. 

55. Iowa—^Ete-rtford P Ins. Co. v 
MeUon, 220 N W. 331, 206 Iowa 182. 
61 C J. p 1139 note 48. 

56- Tex —Alexander y, Missouri, 
etc, R. Co., Civ.App., 287 S.W. 163. 
61 C.J p 1139 note 49. 

57. Tex <—Alexander v. Missouri, 
etc., R Co, supra. 

58. Md—McAdoo V. Hanway, 109 A. 
446, 136 Md. 666. 

51 C.J. p 1140 note 61. 

JCnowledge mmj he Imputed from 
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across such a hose if the hose has been, or should 
have been, observed by the operators of the tram,5 ^ 
and a railroad company may be held liable for a 
property loss occurring as a direct result of its in¬ 
terference with the hose either carelessly^o or will- 
fully.61 This is true inasmuch as firemen and oth¬ 
er persons lawfully engaged in seeking to control 
or extinguish a fire on property adjoining a rail¬ 
road right of way have the right to enter upon the 
right of way and lay a fire hose across the rail¬ 
road tracks in order to do so,®^ and they are not 
required to exhaust the possibility of obtaining wa¬ 
ter on the side of the railroad track nearer the fire 
before la 3 ring a hose across the track,®3 

On the other hand, it has been held that a rail¬ 
road company may not be charged with negligence 
in not looking for and discovenng a hose laid across 
its tracks to carry water to extinguish a fire,®^ 
and a railroad company, in the regular operation 
of its road, may not be held liable for a property 
loss resulting from its use of its right of way and 
tracks across which a fire hose has been laid unless 
those in charge know or should know of the exist¬ 
ence of the fire and that the fire hose is across the 
tracks.®® 

§ 480* -Derailment or Loss of Control 

of Cars 

Where a railroad eompany la guilty of negligence in 
allowing a locomotive or cars to escape from Its control, 
or to be derailed, it may be held liable for injuries proxi. 
mately caused thereby to property on adjacent premises. 


at least whe^e the owner has not been guilty of con. 
triDUtory negligence. 

Where a railroad company is guilty of negligence 
in allowing a locomotive®® or cars®*^ to escape from 
its control or to be derailed,®® or where it negli¬ 
gently allows Its cars to run off a spur track,®® 
it may be held liable for injuries proximately caused 
thereby to property on adjacent premises, at least 
where the owner has not been guilty of contribu¬ 
tory negligence,'^® even though the property is not 
legally situated when injured, provided the wrong¬ 
ful act of the owner is not the proximate cause of 
the injury. 

Notwithstanding an agreement between the rail¬ 
road and the owner of the property exempting the 
railroad from negligence, as discussed infra § 481, 
a railroad company may be held liable for an injury 
which is the result of willful and wanton negli¬ 
gence,'^^ or of gross negligence,'^® or of wanton dis¬ 
regard of plaintiffs nghts.*^^ 

§ 481. - Release from Liability 

Where a switch track is constructed for the con¬ 
venience of the owner of private property, a valid agree¬ 
ment under which the owner of such property releases 
the railroad company from all liability for damage for 
injury occasioned to his property by the railroad, while 
operating locomotives and cars upon such track, will be 
sustained. 

Where a switch track is constructed for the con¬ 
venience of the owner of private property, a valid 
agreement under which the owner of such property 
releases the railroad company from all liability for 


Imowledfire of facts, from which per¬ 
sons of the experience and intelli- 
£rence of the trainmen would have 
realized the probable presence of 
hose lines.—^Pennsylvama Co. v. 
Zahner Metal Sash, etc., Co., C.C.A. 
Ohio, 273 F. 993—61 C.J. p 1140 note 
54. 

69. Mich.—^Northern Assur. Co. v. 
New York Cent. R. Co„ 260 N.W. 
763, 271 Mich. 569. 

60. Minn.—^Erickson v. Great 
Northern R. Co., 136 N.W. 1129, 117 
Minn 348, 39 LRA.,N.S. 237, Ann. 
Casl913D 763. 

61 C.J. p 1140 note 52. 

61. Md—^McAdoo v. Hanway, 109 
A. 446. 135 Md. 656. 

Mo —^Hurley v. Missouri, etc., R. Co, 
156 SW 67, 170 MoApp. 236. 

62. Mich.—Northern Assur. Co. v. 
New York Cent. R. Co, 260 N.W. 
763, 271 Mich. 669. 

63. Md.—^McAdoo v. Hanway, 109 A. 
446. 136 Md 666. 

51 C.J. p 1140 note 66. 

64. Mich.—Clark v. Grand Trunk 
Western R. Co., 112 NW. 1121, 149 
Mich. 406, 12 Ann.Cas. 569. 


65- Mich—^Northern Assur. Co v. 
New York Cent. R Co, 260 NW. 
763, 271 Mich. 669. 

Signals 

Operators of trains running: on 
schedules are not required to heed 
every one who attempts to communi¬ 
cate with them by signals or other¬ 
wise, and signals which are not in 
usual and ordinary use and convey 
no message are not notice of any¬ 
thing.—Northern Assur. Co. v. New 
York Cent. R. Co., supra. 

66. Ark.—^Missouri Pac. R. Co. v. 
Geren. 242 SW. 828. 164 Ark. 369, 
24 A L R. 122. 

61 C J. p 1140 note 67. 

67. N C.—Southern Mirror Co. v. 
Norfolk, etc, R. Co., 97 SB. 47, 
176 N.C 397. 

51 C.J. P 1140 note 58. 

Statutory Uznitatiou of liability 
A statute limiting liability of a 
landowner to a licensee to a willful 
and wanton injury had reference 
only to liability of an owner or oc¬ 
cupier to one injured because of 
failure to keep isremises m proper 
repair, and did not apply to an action 

1070 


for damage to an automobile arising 
out of railroad's negligence in kick¬ 
ing a car into a siding with such 
force that car jumped bumper block, 
crashed through loading platform, 
crossed street, and ran into side of 
plaintiff's parked automobile — 
Southern Ry. Co v. Llley, 48 SB 2d 
676, 76 GaApp 489. 

68. La —^Lane v. Illinois Cent. R. 
Co,, 9 So. 660, 43 La Ann 833. 

69. N.C.—^Thomason v. Seaboard Air 
Line R. Co., 55 S.B. 198, 142 N.C. 
300. 

51 C.J p 1140 note 60. 

70. Moj—^K upferle Pdy Co v St. 
Louis, etc, R Co. 206 S.W. 67, 275 
Mo. 461. 

51 C J p 1140 note 61. 

71- Mo —^Kupferle Pdy. Co. v. St. 

Louis, etc, R. Co, supra. 

61 C.J. P 1140 note 62, 

72. U.S.—^Westre v. Chicago, etc,, 
R. Co, C.CJLSD, 2 P2d 227. 

73. Mich—^Muller v. Hines, 186 N. 
W. 738. 216 Mich. 664. 

74. Mich.—^Heppenstall Steel Co. v. 
Wabash R. Co.. 219 N.W. 717, 242 
3£ich. 464. 
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damage for injury occasioned to his property by the 
railroad, while operating locomotives and cars up¬ 
on such track, will be sustained and such an 
agreement, where not ambiguous, will not be con¬ 
strued more strongly against the railroad company 
where the railroad company is the party making 
the contract 

§ 482. Actions 

a. In general 

b. Pleading 

c. Evidence 

d. Trial 

a. In General 

The form of action for Injury to property by reason 
of the operation of a railroad in a public street has been 
held to be an action on the case, notwithstanding the 
fee to the center of the street may be in the adjoining 
owners. 

The form of action for injury to property by rea¬ 
son of the operation of a railroad in a public street 
has been held not to be an action of trespass but 
an action on the case, notwithstanding the fee to 
the center of the street may be in the adjoining 
owners.*^ 

Time to sue and limitations* While it has been 
held that any cause of action for damages to ad¬ 
joining property incident to the mere operation of a 
railroad arises as soon as the road is put in opera¬ 
tion and that the statute of limitations begins to 
run from that date,*^* it has also been held that, as to 
injuries resulting from an improper or negligent 
operation, the cause of action does not accrue until 
the wrongful act is done and the limitation runs 


only from that time.^® 

b. Pleading 

In an action for injury to property caused by the 
operation of a railroad, the plaintiff must allege with 
reasonable definiteness and certainty every fact neces¬ 
sary to constitute a cause of action. 

The general rules applicable to the pleadings in 
civil actions ordinarily apply to the pleadings in an 
action for injury to property caused by the opera¬ 
tion of a railroad.®® Thus plaintiff must allege 
with reasonable definiteness and certainty every 
fact necessary to constitute a cause of action, 
as, for example, in actions for damages for block¬ 
ing a crossing so as to delay a fire department,®^ 
or for interfering with a fire hose laid across the 
track,®® or for injury from a car leaving the 
tracks,®^ or by reason of injury from noise, vibra¬ 
tion, smoke, and similar matters.®^ 

In an action for a nuisance, if the acts alleged as 
constituting the nuisance are acts which the com¬ 
pany has a right under its charter to do, if done in 
a legal and proper manner, the complaint must 
show that such acts were done in a negligent, un¬ 
lawful, or improper manner;®® and a complaint 
which alleges negligence in a general way without 
setting forth with a reasonable degree of particu¬ 
larity the things done or omitted, so as to show a 
breach of duty, has been held defective and subject 
to demurrer.®'^ In an action for injury to property 
where the circumstances under which it occurred 
impose no duty on plaintiff other than to remain 
passive, an express allegation that it occurred with¬ 
out any contributory negligence on his part has 
been held unnecessary.®® 


75. Mo—^Bates Coal, Mm, etc, Co. 
V. Missouri Pac K Co„ 296 SW. 
1049, 222 Mo App. 221. 

76. Mo—Bates Coal, Min., etc, Co 

V Missouri Pac. K Co, supra. 

77. Ky—Jefteueonville, etc, R. Co 

V Bsterle, 13 Bush 667. 

78. Ky—^Louisville, etc, R Co. v. 
Orr, 16 S.W 8, 91 Ky 109, 12 Ky. 
L. 766 

Limitations in actions for injuries 
to property generally see Limita¬ 
tions of Actions $5 78, 88. 

79. Tex—SchueZler v San Antonio, 
etc, R Co, 102 SW. 922, 46 Tex 
Civ App 444 

51 C J. p 1141 note 72. 

SO, Ga—Southern By. Co. v, Llley, 
43 SB 2d 676, 76 GaApp 489— 
Lentz V B T. Allen Co, 81 S.B2d 
610, 71 GaApp 599 
La—^Louisiana Farms Co. v Yazoo 
& M. V. R Co., 134 So 747, 172 La. 
669. 


Wash,—Coleman v Hammond Lum¬ 
ber Co, 294 P. 968, 160 Wash 170 

Amendment of answer held proper 

Wash.—Coleman v. Hammond Lum¬ 
ber Co., 294 P. 968, 160 Wash 170. 

81. Ga—^Lentz v B. T. AUen Co., 
31 SB 2d 610, 71 Ga.App 599— 
Callaway v. Zittrouer, 25 S B.2d 
811, 69 Ga.App 338 

88. Ind—Cleveland, etc, R Co. v. 
Tauer, 96 N.B. 768, 176 Ind. 621, 
39 LRA,N.S, 20. 

61 C J. p 1141 note 76. 

83. Mo —Hurley v. Missouri, etc., 
B Co, 166 S.W. 67, 170 Mo App 
236. 

51 C J. p 1141 note 77. 

84. Ga—Southern Ry. Co. v. Liley, 
43 SB 2d 576, 75 GaApp. 489. 

61 C.J. p 1141 note 78. 

Allegations held snfflcient 

(1) Generally—Compton v Mis¬ 
souri Pac R Co., 182 S W. 1065, 194 

1071 


Mo App. 36—61 C.J. P 1141 note 78 
[a] 

(2) As against special demurrer — 
Southern Ry Co v Liley, 43 S B.2d 
576, 75 GaA.pp. 489 

85. Tex.—^Dallas Terminal R, etc, 
Co. V. Ardrey, Civ App., 146 S.W. 
616. 

51 C J. p 1141 note 79. 

86. NC—^Taylor v Seaboard Air 
Line R. Co, 59 SB 129, 146 N.C. 
400, 122 Am S R. 455. 

Pleadings in actions to recover dam¬ 
ages resulting from nuisance gen¬ 
erally see Nuisances S 147. 

« 

87. Ill —^Detroit v. Wabash Refin¬ 
ing Co., 223 I11.APP. 246. 

N C —Thomason v- Seaboard Air 
Line R, Co, 66 SB 206, 142 NC. 
318. 

88. Ind—^Pittsburgh, etc, R Co, v. 
Welch, 40 KB. 660, 12 Ind.App. 
433. 
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& Evidence 

In an action for Injury to property resulting from the 
operation of a railroad, the plaintiff must establish his 
case by a preponderance of the evidence. 

The general rules applicable to the evidence in 
civil actions apply to the evidence in an action for 
injury to property resulting from the operation of 
a railroad,89 and plaintiff has the burden of prov¬ 
ing those facts which are essential to recovery.®^ 
Although under the doctrine of res ipsa loquitur 
there is a presumption that an injury to property 
was due to the negligence of a railroad company if 
it was caused by an instrumentality solely under 
the control of the company,®^ such presumption may 
be satisfactorily met by a showing that defendant 
company exercised all reasonable care and caution 
to prevent the damage.®® Moreover, in a suit 
for damages caused by smoke, soot, and oil, the 
rule of res ipsa loquitur has been held not applicable 
where the evidence shows that the emitting of 
smoke, soot, and oil happened in the usual course of 
things, even though proper care was used.®® 

Under some statutory provisions, where properly 
is damaged by the running of the locomotives, cars, 
or other machinery of a railroad company, there is 
a presumption of negligence on the part of the com¬ 
pany®^ unless the company shows that its agents 
exercised all ordinary and reasonable care and dil- 
igence,®5 but such a statutory inference of negli¬ 
gence has been held to be at an end where the rail¬ 
road company has introduced some material evi¬ 
dence tending to show reasonable care on its part.®® 

In an action against a railroad company for 
blocking a fire department crossing, the burden is 
on plaintiff to establish the extent of his injury at¬ 
tributable to the negligence of the company ;®7 


and in jurisdictions which require plaintiff to prove 
his freedom from contributory negligence plaintiff 
must prove freedom from contributory negli¬ 
gence.®® However, it has also been held that where 
the crossing has been obstructed by the railroad 
for an unreasonable length of time, the burden is 
shifted to the railroad company to satisfy the jury 
that the obstruction could not have been avoided by 
the exercise of proper care and diligence,®® inas¬ 
much as a failure or refusal on the part of the em¬ 
ployees of a railroad company to take any action to 
remove the obstruction within an extended period 
of time, m the absence of an explanation, has been 
held to raise a presumption of negligence.^ 

Admissibility. In order to be admissible, the 
proffered evidence must be competent, material, and 
relevant to the issues.® Thus evidence of similar 
injuries to the property of other persons® or of per¬ 
sonal injuries due to the negligent operation of the 
trains of the railroad company^ has been held not 
admissible in such an action. Also, evidence that 
plaintiff’s buildings projected upon the sidewalk 
of the street so that they were themselves a nui¬ 
sance has been held irrelevant.® In an action based 
on the negligent construction of an engine house, it 
has been held that evidence that the defect com¬ 
plained of was remedied after suit was instituted is 
not competent as an admission of negligence, but 
that it is competent as tending to show that such 
defect was the cause of the injury complained of.® 

Weight and sufficiency. The general rules rela¬ 
tive to the weight and sufficiency of the evidence 
in civil actions apply.*^ Thus plaintiff must prop¬ 
erly establish the essential elements of his case in 
an action against a railroad company for injuries 
to his property ansing from the blocking of a fire 


89. Miss—^New Orleans & Nortli- 
eastem R Co v Bryant, 4$ So 2d 
48S, 209 Miss 193. 

90. Ga.—^Parrish v. Southwestern 
R Co, 197 SB 66, 67 GaApp 847 

91- Mo.—Compton v. Missouri Pac 
R Co., 182 S W. 1056, 194 Mo.App 
35 

61 C J. p 1141 note 88. 

92. Ga—Central of Georgia R. Co. 
V. Cox, 122 SB. 647, 32 GaJLpp. 49. 

93. Tex.—^Texas 8b iiST. O R. Co. v. 
Schrezber, CivJlpp. 104 S.W2d 929. 

94. Pla-—^Lioftin v. Crowley's .Ino., 
8 So 2d 909, 160 Bla. 836, 142 A.L. 
R 62$, certiorari denied 63 SCt 
60, 317 US, 661, 87 L. Ed. 631. 

Ga.—^P€UTish V. Southwestern R Co., 
197 SB 66, 57 GaApp. 847. 

Statute held vaUd 

Fla.—‘llKzftin V. Crowley's Inc., 8 SO. 
2d 909, 150 Fla. 836, 142 ALR. 
626, ceztiorari denied 63 S.Ct. 60, 


317 US. 661, 87 LEd. 531—Atlan¬ 
tic Coast Line R Co. v. Voss, 186 
So 199, 136 Fla. 32. 

95. Fla—^Loftm V. Crowley's Inc, 8 
So 2d 909, 150 Fla. 836, 142 ALR 
626, certiorari denied 63 S.CL 60, 
317 US 661, 87 LEd 531. 

96. Fla—Atlantic Coast Line R. Co. 
T. Voss, 186 So 199, 136 Fla 33. 

Reason for rule . 

The statute has served Its pur¬ 
pose when it compels the railroad to 
explain how the injury occurred — 
Parrish v. Southwestern R. Co, 197 
SB. 66, 57 GaApp 847. 

97. Tex—Gulf, etc., R. Co v. Saun¬ 
ders, CivApp., 295 S.W. 283. 

98. Iowa —^Eclipse Lumber Co v. 
Davis, 207 NW. 238, 201 Iowa 1283, 
opinion corrected and rehearing 
demed 209 N.W. 807. 

99. U.S—Felter v. Delaware & H. 
R. Corp., DC Pa, 19 FSupp. 862, 
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amrmed, CCA, Delaware & H R 
Corp. V. Felter, 98 F 2d 868 

1. US —^Felter v Delaware & H R 
Corp, D C Pa, 19 F Supp 852, af¬ 
firmed, CC.A, Delaware & H R 
Corp V. Felter, 98 F2d 868 

2. Md—^McAdoo V. Hanway, 109 A 
446, 135 Md. 656. 

61 C J. P 1141 note 91. 

3. Ill —Kuhn V Illinois Cent. R 

Co, 111 HLApp 323 

Ky.—Jeffersonville, etc, R Co. v 
Bsterle, 13 Bush 667. 

4. Ky.—Jeffersonville, etc, R Co. 
V Bsterle, supra. 

5. Ga—^Macon v. Hams, 75 Ga. 761 

6. Ill —Kuhn V Illinois Cent R 

Co, 111 IllApp 323. 

7. Miss —^New Orleans & North¬ 
eastern R Co. V. Bryant, 46 So.2d 
433, 209 Miss 193. 

Tex—Texas & N. O R Co. v. Schrei- 
ber, CivApp, 104 SW.2d 929. 
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department crossing,® or from the cutting of a fire appty to the trial of an action for InJ^ury to prop- 

hose laid across the tracks of the railroad,® or for 

damages from the obstruction of a private cross- jhe general rules applicable to the trial of civil ac- 
ing,“ or for damages caused by the cars of a rail- j^ppjy trial of an action for injury to 

road company leaving the tracks^ or escaping property resulting from the operation of a rail- 

from control The same rule also applies in an road.^® Accordingly, in such an action, questions 

action against a railroad company for injuries to 1 ,^ determined by the court,l® and 

property resulting from the company permittmg oil questions of facts should be submitted to the jury.i’ 
to escape from its premises and flow near plain¬ 
tiff's home, as well as in an action against a rail- This rule has been applied in actions for dam- 
road company for damages caused by noises, vibra- ages for blocking a crossing so as to delay a fire 
tions, smoke, cinders and other matters.l^ department,1® or for running over, or interfering 

with, a fire hose laid across the track,19 or from 
d. Trial derailment or loss of control of cars, 20 or from 


The general rules applicable to the 

8. Iowa —^Eclipse Lumber Co v. 
Davis. 195 N.W. 337, 196 Iowa 1349 

B1 C J p 1142 note 97. 

Evidence lield sufficient 

(1) Generally—^New Orleans & 
Northeastern R Co v Bryant, 46 So 
2d 433. 209 Miss 193—51 C J. p 1142 
note 97 [a]. 

(2) To justify finding that large 
part of house and its contents could 
have been saved if fire engines had 
not been delayed for unreasonable 
length of time by tram obstructing 
crossing—^Felter v Delaware & H 
R Corp, DC Pa, 19 FSupp 852, af¬ 
firmed. C C A.. Delaware & H R- 
Corp V Felter, 98 P.2d 868 

(3) To sustain finding that cross¬ 
ing was blocked longer than five min¬ 
utes after fire trucks approached the 
crossing—^New Orleans & North¬ 
eastern R. Co. V Bryant, 46 So 2d 
433. 209 Miss 193 

(4) To sustain finding that tram 
crew knew that there was a fire and 
that it was holding up the fire 
trucks—New Orleans & Northeast¬ 
ern R Co. V Bryant, supra 

9. Minn —^Bodkin v Great North¬ 
ern R Co, 144 NW 937, 124 Minn 
219, Ann Cas 1916B 705. 

51 C J p 1142 note 98. 

10. Cal.—^Matoza v Southern Pac. 
Co, 211 P 262, 59 Cal App. 636. 

51 C J p 1142 note 99 

11. Mich—Muller v Hines, 186 N 
W 738, 216 Mich 664. 

61 C J. P 1142 note 1. 

12. N C —Southern Mirror Co '' v. 
Norfolk, etc, R Co, 97 SE 47, 
176 NO 397. 

51 Cjr. P 1142 note 2. 

13. Tex—Houston, etc, R Co v. 
Crook, 120 SW. 694, 68 Tex Civ. 
App 28. 

51 C J. p 1142 note 3 

14. Tex.—^Texas & N O R. Co v. 
Schreiber, Civ App, 104 SW2d 
929. 

51 C J p 1142 note 4. 
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trial of civil ac- failure to stop a 


Evidence held insufficient 

(1) Generally—Chesapeake, etc., 
R Co V. Scott, 247 S W. 736, 197 Ky 
636. 

(2) To support finding that smoke, 
soot, and oil were emitted from en¬ 
gine while it remained idle on track 
—^Texas & N. O R Co. v Schreiber, 
Tex Civ App, 104 SW.2d 929 

(3) To show that emitting of 
smoke, soot, and oil was caused by 
negligence of employees in charge of 
engine.—^Texas & N. O R. Co. v 
Schreiber, supra 

15. Mo —Cottonwood Fibre Co. v. 
Thompson, 225 S.W 2d 702, 359 Mo 
1062 

Pa —Cusatis v. Lehigh Valley R. Co , 
Com.Pl, 36 Luz Leg Reg 417, af¬ 
firmed 31 A.2d 572, 162 Pa Super. 
193. 

16. Mo —Cottonwood Fibre Co. v. 
Thompson, 225 S W 2d 702, 369 Mo 
1062. 

17. U S —^Delaware & H R Corp, v 
Felter, CCA Pa, 98 F 2d 868 

Ark—Missouri Pac R Co v. Hopper, 
186 SW2d 88, a08 Ark 128. 

Pa —Cusatis v, Lehigh Valley R Co , 
Com PI, 36 Luz-LegReg 417, af¬ 
firmed 31 A 2d 572, 152 Pa Super 
193 

Questions held for jury 

(1) Negligence of defendant^ 
Hancock v. Union Pac, R. Co, Mo 
App, 231 S W2d 225 

(2) Contributory negligence of 
claimant 

Ark—^Missouri Pac R Co v Hop¬ 
per, 186 SW2d 88, 208 Ark 128. 
Mo—^Hancock v Union Pac R Co. 
supra 

Neb—Watson Bros Transp. Co v. 
Chicago. St P, M & O Ry. Co., 
26 NW2d 396, 147 Neb 880 

(3) Amount of damages suffered 
—Chesapeake, etc, R Co v Ricks, 
136 SE 685, 146 Va. 10—61 C J. p 
1143 note 12 

18. Miss —New Orleans & North- 
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flow of oil from a wrecked tram 


eastern R Co v Bryant, 46 So 2d 
433, 209 Miss. 193. 

Mo —Cottonwood Fibre Co. v. 
Thompson, 225 SW2d 702, 359 
Mo. 1062 

51 C J p 1142 note 7. 

Questions held fox Jury 

(1) Whether railroad company 
was guilty of negligence in block¬ 
ing crossing —^Delaware & H R 
Corp. V. Felter, C.CAPa, 98 F.2d 
868 

(2) Whether there was a causal 
connection between the negligence of 
the railroad company and damage 
sustained—^New Orleans & North¬ 
eastern R Co V Bryant, 46 So 2d 
433, 209 Miss. 193 

(8) Question of, or extent of. dam¬ 
ages resulting from negligence of 
railroad company 

U S —^Felter v. Delaware & H. R 
Corp., DC Pa., 19 F.Supp 862, af¬ 
firmed, CC'A., Delaware & H. R 
Corp. V. Felter, 98 P2d 868 
Miss—^New Orleans & Northeastern 
R. Co v. Bryant, supra 
(4) Other questions held for Jury 
—Globe Malleable Iron, etc, Co. v 
New York Cent, etc, R Co, 124 N. 
E 109, 227 N.T. 68, 6 AL.R. 1648— 
61 C.J p 1142 note 7 [a]. 

Evidence held insuffioieut for Jury 
Mo —Cottonwood Fibre Co v 

Thompson, 225 S.W.2d 702, 359 Mo 
1062. 

19. Mich —^Northern Assur Co v 
New York Cent R. Co, 260 NW 
763, 271 Mich 669 

61 C.J. p 1142 note 8. 

Evidence held lusnffioleut for Jury 
Evidence that engineer, who did 
not know of existence of fire or that 
fire hose was laid across tracks, 
failed to stop after man waved some¬ 
thing—^Northern Assur, Co v New 
York Cent R. Co , supra 

20. Mo—Kupferle Foundry Co v 
St Loms, etc, R. Co. 205 'S W 67, 
275 Mo 461 

51 G J p 1142 note 9. 
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carrying petroleum,21 or from soot, smoke, cinders, 
water and noise.22 

Instructions. The general rules applicable to the 
instructions in civil actions apply to the instruc¬ 
tions in actions for injury to property resulting 
from the operation of a railroad.23 So the instruc¬ 
tions should conform and be confined to the issues 
made by the pleadings and evidence, and on which 
the case has been tried.24 

Verdict and findifygs. The rules applicable to 
the verdict and findings in civil actions generally 
apply to the verdict and findings in an action for in¬ 
jury to property resulting from the operation of a 

railroad.25 

§ 483. -Damages 

A person Is entitled to just compensation for any 
property loss he may sustain from the unlawful or neg¬ 
ligent operation of a railroad. 


A person is entitled to just compensation for any 
property loss he may sustain from the unlawful 
or negligent operation of a rail road.26 While dam- 
i ages which are remote, problematical, and specula¬ 
tive may not be recovered,2 7 the mere fact that 
their extent cannot be accurately measured will not 
relieve the railroad company from iiability.28 
Where the wrongful acts complained of are of a 
temporary nature, the railroad company may not be 
held liable m damages for the cost of a permanent 
change in the premises to accommodate them to the 
conditions temporarily created 29 In case of tem¬ 
porary injury, the measure of damages is the dim¬ 
inished rental value of the premises ,20 and where, 
as a direct result of the wrongful acts of a rail¬ 
road company in the emission of smoke, the walls of 
plaintiffs premises are blackened the damage occa¬ 
sioned thereby may be considered apart from the 
diminution of the rental value of the premises,®^ 


XIV. PIBES 


A. DUTIES AND LIABILITIES 


§ 484. In Absence of Statute 

a. Duties and liabilities in general 

b. Degree of care required 

a. Duties and liabilities in G-eneral 

Railroad companies are liable in damages for Injury 
caused by lire resulting from the negligent operation of 
their roads. 


In the absence of statutory regulation of the sub¬ 
ject, railroad companies are liable m damages for 
destruction or injury caused by fire resulting from 
the negligent operation of their roads.22 However, 
railroad companies are not insurers against loss by 
fire;22 negligence is an essential element of liabil- 


QnavtlotL of iLSfirllg'eiLca may be 
ruled on by court as one of law 
where the evidence of facts raising 
a presumption of negligence is un¬ 
disputed and no effort is made to re¬ 
but the presumption.—^Tezas, etc, R. 
Co. V. Corr, T6x.Civ.App., 130 S-W. 
Ig6 —51 CJ. p 1143 note IS [aj. 

ai. Tex.—^Houston, etc., B. Co. v. 
Anderson, 98 S.W. 440, 44 Tex.Clv. 
App. 394. 

51 CJS, p 1143 note 10. 

23. Ry—Cincinnati, etc, R Co. v. 
McQuaid. 189 SW. 423, 172 Ky. 
495 

51 C.J. p 1143 note 11. 

23. Qa—Parrish v. Southwestern 
R. Co, 197 S.E. 66, 57 GaApp. 847. 
Miss—New Orleans & Northeastern 
R. Co V. Bryant, 46 So.2d 433» 209 
Miss 193. 

61 C J. p 1143 note 16. 

Xnjrtmctions held proper ox not mis¬ 
leading 

Ga.—^Parrish v. Southwestern R. Co, 
197 SE 66, 67 GaApp. 847. 

Miss—^New Orleans & Northeastern 
R Co. V. Bryant, 46 So.2d 433, 209 
Miss. 193. 

51 aj. p 1143 note 15 [a]. 


Xnstmotlons held improper or prop¬ 
erly refused 

Ala.—Newsome v. Louisville & N. 

R. Co., 110 So 63, 21 Ala App. 555. 
51 OJ. p 1143 note 15 [b]. 

24. Mo.—Hancodfc v Union Pac. R. 
Co., App., 231 S.W.2d 226 

Instruction held not broader than 
pleadli^ ox evidence 
Mo.—Hancock v. Umon Pac. R. Co., 
supra 

25. Iowa.—^Eclipse Lumber Co v. 
Davis, 207 N W 238, 301 Iowa 1283, 
opinion corrected, rehearing denied 
209 N.W. 307. 

51 C J P 1143 note 16. 

26. Va.—Chesapeake, etc., R. Co. v. 
Ricks, 136 S.B 686, 146 Va. 10. 

61 C J. p 1143 note 18. 

Xraotor and trailer 

(1) Where at the tune trailer was 
destroyed it had been used for only 
a few days and had been dnven only 
a few miles, and there was nothmg 
to Indicate that value of trailer was 
less than cost, owner was entitled to 
recover entire cost of trailer with¬ 
out reference to use that had been 
made of it.—Chesapeake & O. Ry Co. 
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V. Elk Refining Co., CJA-WYa, 186 
P.2d 30 

(2) In action for destruction of 
trailer and damage to tractor, owner 
was entitled to recover for expense 
of hiring another tractor-trailer unit 
to take place of that which was dam¬ 
aged until tractor could be repaired 
and another trailer could be ob¬ 
tained—Chesapeake 6b O. Ry. Co. v. 
Elk Refining Co., supra. 

27. Iowa —^Eclipse Lumber Co. v. 
Davis, 196 NW. 387, 196 Iowa 1349. 

28. Cal.—Hanlon Drydock, etc, Co 
V Southern Pac Co, 268 P. 386, 92 
CaJ App 230 

61 C J P 1143 note 20. 

29. Mass —^Matthews v. New York 
Cent, etc, R. Co, 120 NE 185, 
231 Mass. 10. 

61 C J. p 1143 note 22. 

30. Mass—Matthews v New York 
Cent, etc, R. Co , supra. 

31. Mass—^Matthews v. New York 
Cent., etc., R. Co., supra. 

32. Ga.—^Pollard v. Walton, 190 S. 
E 396, 65 GaA.pp 353. 

61 C-J. P 1144 note 26. 

33. Ga.—^Pollard v. Walton, supra. 
51 C.J. p 1145 note 8&. 
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ity^4 and is the g“ist of the action,^5 and without 
negligence the injury is damnum absque inj’uria.^® 
Where the injury is not due to the negligence of the 
company, the loss must be borne by the owners as 
one of the incidents of the operation of railroads-S*^ 

A railroad is not liable for injury from fire 
caused by licensees on its property unless their acts 
constitute a nuisance which the railroad knowing¬ 
ly suffers to remain.38 

h. Degree of Care Eequired 

The degree of care to be exercised by a railroad 
company to avoid injury to persons or property by fires 
IS ordinary or reasonable care, which is dependent on 
the circumstances of the particular case 

The degree of care to be exercised by a railroad 
company to avoid injury to persons or property by 
fires is ordinary or reasonable care,that is to 
say, such care and caution as an ordinarily pru¬ 
dent person would have exercised under the same 
or similar circumstances.^® However, “ordinary 
care” being a relative term,4l the degree of care 
to be exercised depends on the circumstances of the 
particular case,^® and must be commensurate with, 
or in proportion to, the danger to be apprehended 
of inflicting injury on the person or property of an¬ 
other.^® What IS care in one case may be negli¬ 
gence in another, where the danger is greater and 
more care is required.^^ In proportion as the haz¬ 


ards increase, there should be a corresponding in¬ 
crease in the care exercised.^5 jt has also been 
held that the necessities of the railway service and 
the duty of the company to its patrons and the pub¬ 
lic must be taken into consideration in determining 
what is reasonable care.^® 

Keeping in view these principles in order to de¬ 
termine whether reasonable care has been exer¬ 
cised, due regard must be had to the dryness of the 
season, the strength and direction of the wind,^® 
the nature^® and proximity of the property liable to 
be damaged,S® and the character of the vegetation 
of the territory through which the road runs, and 
Its combustible nature.5i 

§ 485. Under Statutes 

In many jurisdictions the doctrine that negligence 
IS an indispensable element of liability of a railroad for 
injuries by fires has been abrogated either wholly or In 
part by statute 

The rule of liability for injuries by fires set out 
by railroad companies prevailing in the absence of 
statutory regulation discussed supra § 484, has been 
recognized by statute in some jurisdictions, 52 
However, in other jurisdictions, the doctrine that 
negligence is an indispensable element of liability 
has been abrogated either wholly or in part by stat¬ 
ute,5® and absolute liability is imposed on railroad 
companies for injuries to property from fires result- 


34. Ga.—^Pollard v, Walton, supra 
Ky—Withers v Illinois Cent, R. Co, 

207 SW2d 33, 306 Ky 487—Illi¬ 
nois Cent R Co V Roark’s Adm’r, 
68 SW2d 648, 248 Ky 398. 

Pa,—^Ruby v. Pennsylvania R, Co., 
Com PL, 61 York LieffRec. 17. 

Tenn—^Yearwood, for Use of Am 
Ins. Co of Newark, N J, v. Louis¬ 
ville & N. R Co., 222 SW2d 33. 
32 Tenn App 115 
61 C.J. p 1144 note 36. 

35. Ga—^Pollard v Walton, 190 S.B 
396, 56 Ga App 353. 

51 C J P 1146 note 37. 

36. NC—^Deppe v Atlantic Coast 
Line B Co.. 70 SE 622, 164 N.C. 
523 

37. SD.—^White v Chicago, etc, B 
Co. 47 N W. 146, 1 aU. 326, 9 Xu 
BA 824 

61 C J p 1145 note 39. 

38. Or—^Aune v. Oregon Trunk By,, 
61 P.2d 663, 151 Or. 622. 

Kohoes In frelglit cars 
Mere presence of hobos in freight 
cars standing on siding at^ time fire 
started In cars and destroyed plain¬ 
tiff’s property was insufficient to 
constitute nuisance rendering rail¬ 
road liable for acts of such persons. 
—Aune V. Oregon Trunk By., supra. 


39. Ga—^Pollard v Walton, 190 S.E. 
396, 55 Ga App. 353 

61 C.J p 1146 note 42. 

40. Ga—^Pollai'd v. Walton, supra. 
61 C.J p 1145 note 43. 

41. Minn—^Riley v Chicago, etc, K. 
Co, 74 NW 171. 71 Minn. 425. 

51 C.J. p 1146 note 44 

42. Ga—^Pollard >. Walton, 190 S. 
E 396, 55 Ga.App. 353 

51 C.J. P 1146 note 45. 

43. Ga.—^Pollard v Walton, supra 
51 C J. P 1146 note 46. 

44. Va—^Brighthope B Co v. Bog- 
ers, 76 Va 443, 460 

61 C.J. P 1146 note 47 

45. Ga—^Pollard v Walton, 190 S. 
E 396, 65 GaApp. 353. 

61 C J. p 1146 note 48 
3>ry season and high wind 

When the fire occurs at a very dry 
time and when there is a high wind, 
greater vigilance is demanded than 
might ordinarily have been required. 
—Grand Trunk B. Co. v. Bichardson, 
Vt, 91 U.S 464, 23 L.Ed. 856—61 C. 
J. p 1146 notes 49, 50. 

46. Minn —^Riley v Chicago, etc, B. 
Co., 74 N.W. 171, 71 Minn. 426. 

47. Ga.—Pollard v Walton. 190 S.E. 
396, 56 Ga.App. 353. 

61 C.J. p 1146 note 49. 
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48. Ga.—^Pollard v. Walton, supra. 

61 C.J. p 1146 note 50 

49. Nev.—^Longabaugh v. Virginia 
City, etc., R Co, 9 Nev 271 

50. Ga—^Pollard v. Walton, 190 fl 
E. 396, 55 GaApp 363. 

51. Minn—Riley v. Chicago, etc., B 
Co, 74 NW. 171, 71 Minn. 426 

51 C.J. p 1146 note 63. 

52. Kan—St Louis, etc., R Co. ▼. 
Madden, 93 P. 686, 77 Kan. 80. 

51 C.J. p 1146 note 68. 

53. TJ.S—^Kansas City Southern Ry 
Co V, New England Fire Ins. Co, 
CC.A.Ark, 133 F 2d 973—Frazer- 
Patterson Lumber Co. v Southern 
Ry. Co, D.CSC., 79 FSupp 424. 

Mass—^Young v New York, N. H & 
H R. Co., 174 NE 318. 273 Mass. 
667 

Mo—Gaddy v. Kum, App., 187 SW. 
2d 858. 

Okl.—^Midland Valley R Co v. Bar¬ 
ton, 129 P.2d 1007, 191 Okl. 359. 

S C —^Mellette v. Atlantic Coast Line 
R. Co., 186 SE 545, 181 SC 62. 

Va.—Southern Ry Co, v Barker, 4 
SJB3 2d 395, 173 Va 813—Southern 
By Co. V. American Peanut Cor¬ 
poration, 164 SE 261, 158 Va. 359 

51 C.J. p 1147 note 69. 

The legislature may make rail¬ 
roads absolutely liable for damages 
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ing from the operation of their roads, however 
they may be caused,or absolute liability is im¬ 
posed for injuries from fires communicated by lo¬ 
comotives,5® or for injuries from fires originating 
on the railroad’s lands caused by operating their 
roads,or for injuries by fire communicated by lo¬ 
comotives or originating within the limits of the 
right of way in consequence of the act of its au¬ 
thorized agents or employees-S*^ 

A statute making a company liable for injuries 
to property by fire communicated by a locomotive 
unless due diligence is used and suitable expedients 
employed to prevent such injury does not make a 
railroad company liable if it is not in fault.®^ It 
has been held that a statute providing for absolute 
liability irrespective of negligence of a person set¬ 
ting a fire in woods, marshes, or prairies contem¬ 
plates a direct “setting on fire’' not the result of ac¬ 
cident that cannot be avoided, and does not render 
liable a railroad company from whose engine fire 
escaped in the absence of any defect in the con¬ 
struction of the engine or lack of care or skill in 
operating it^^ 

§ 486. -Validity of Statutes 

Statutes which eitminate negligence as an Indispens¬ 
able element of liability of a railroad for injuries from 
fires have been upheld as a valid exercise of the police 
power. 

Statutes eliminating negligence as an indispensa¬ 
ble element of liability have been frequently as¬ 


sailed as in violation of the organic law of the state 
and federal government, but their validity has been 
uniformly upheld.®® 

Thus, it has been held that these statutes do not 
impair the obligation of contracts,®^ or abridge the 
privileges or immunities of citizens of the United 
States,®2 or violate a state constitutional provision 
which prohibits discrimination and unequal re¬ 
straints and disqualifications ®® These statutes 
have been sustained on the ground that their enact¬ 
ment is a valid exercise of the police power,®^ al¬ 
though this has been denied in a decision in which 
such a statute was nevertheless upheld on other 
grounds ®® Also, these statutes have been held not 
to contravene a state constitutional provision de¬ 
claring private property only subservient to the 
public welfare and aside from that inviolate.®® 

§ 487. - Nature, Construction, and Oper¬ 

ation of Statutes in General 

Statutes which eliminate negligence as an essential 
element of liability of a railroad for injuries from fires 
are generally held to be remedial and are liberally con¬ 
strued. 

Although there is some authority to the effect 
that statutes which eliminate negligence as an es¬ 
sential element of liability are to be strictly con¬ 
strued because of the fact that they create a special 
and exceptional liability,®'^ the weight of authority 
is that such statutes are not penal but remedial in 
their nature,®® and, as such, are to be construed 


from fire origrinating' from the opera¬ 
tion of the road.—Sunlight Carbon 

Co V St. Louis & S. F. B. Co., C.C.A. 

Okl, 16 F 2d 802 

54- US —Kansas City Southern Ry 
Co. V New Fnffland Fire Ins. Co., 
CCJLArk., 133 F.2d 373 

Okl.—^Midland Valley R. Co v. Bar¬ 
ton. 129 P.Sd 1007, 191 Okl. 359. 

61 CJ. p 1147 note 60, p 1148 note 
71. 

SB- U.S —Fraser-Patterson Lumber 
Co. V. Southern Ry. Co, B.CS.C, 
79 F.Supp, 424. 

Mass.—Toungr v. New York, N. H. & 
H. R. Go. 174 NF. 318, 273 Mass. 
567. 

Mo—Gaddy v. Kum, App., 187 S-W. 
2d 858 

Fa.—Commonwealth by Bept. of 
Justice for and on behalf of Bept. 
of Forests and Waters v. Schwalm, 
45 SchLegr^Kec. '200, 71 Pa.Dist. & 
Co., 113, 12 Monroe L.R. 65. 

SC—Mellette v. Atlantic Coast Line 
R Co., 186 8E 545, 181 SC. 62. 

VsL —Southern Ry. Co. v. ALmerican 
Peanut Corporation, 164 SSL 261, 
158 Va. 369. 

51 CJ. p 1147 notes 62-65, p 1148 
notes 66-70, 7^-74. 


56. Ohio—Lake Brie, etc., R Co. v. 
Falk, 56 NB 1020. 62 Ohio St. 297. 

61 CJ-P 1148 note 76. 

Z>ef eotive tank car 

US—^Dlckelman Mlfg. Co. v. Penn¬ 
sylvania R Co., B C Ohio, 34 F.2d 
70. 

57. U.S.—Fraser-Patterson Lumber 
Co. V. Southern Ry Co, BCSC., 
79 F.Supp 424. 

S.C—^Mellette v. Atlantic Coast Line 
R. Co, 186 S B. 545, 181 S C. 62. 

51 C J. p 1148 note 77. 

58- Vt-—^Ide y. Boston, etc., R. Co., 
74 A. 401, 83 Vt. 66. 

59. Kan—^Missouri, etc., R. Co. v. 
Bavidson, 14 Kan. 349. 

60. US —Dickelman Mfg Co. v. 
Pennsylvania R. Co., B.COhlo, 34 
P.2d 70. 

Okl.—Schalt V, Coyle. 249 P. 947, 121 
Okl 228. 

Pa.—Commonwealth by Bept. of Jus¬ 
tice for and on behklf of Bept. of 
Forests and Waters v. Schwalm, 
45 Scli.LesrRec 200, 71 Pa.BIst. & 
Co, 113, 12 Monroe L.R. 66. 

51 C.J. p 1148 note 84. 
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Statutes as violating^ egual protection 
clause see Constitutional Law S 
555. 

61. Conn.—Grlsseli v Housatonlc R. 
Co., 9 A. 137, 54 Conn 447, 1 Am S. 
R 138, error dismissed 11 S Ct. 
1022, 140 U.S 684, 36 L.Bd. 595. 

51 C.J p 114S note 85. 

62. S C.—^McCandless v. Richmond, 
etc, R. Co., 16 S.B. 429, 38 S C. 103, 
18 L R.A 440 

63. S C.—^McCandless v. Richmond, 
etc. R. Co , suprcL 

64. Ind—Pittsburgrh. etc, R Co v. 
Chappell, 106 NB 403, 188 Ind. 
141, Ann.Cas.l918A 627. 

61 C.J. p 1149 note 92. 

65. S.C—McCandless v Richmond, 
etc., R. Co., 16 SB 429, 38 S.a 
103, 18 L.R.A 440. 

66. Ohio.—^Lake Erie, etc., R Co. v. 
Falk, 16 OhloCir.Ct. 125, 8 Ohio 
CirDec. 766, 

67. S.C.—Hunter v. Columbia, etc., 
R. Co.. 19 S.B. 197, 41 S C. 86. 

68L U.S —Dickelman Mf gr. Co v. 
Pennsylvania R. Co, B.C.Ohlo, 84 
P.2d 70 

51 aj. p 1149 note 96. 
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liberally,®® so as to secure to the parties injured an 
indemnity from those who reap the advantages and 
profits arising from the dangerous mode of locomo¬ 
tion, by means of which buildings and other proper¬ 
ty are destroyed.*^® 

The liability imposed by these statutes has been 
described as a liability without fault,and their 
effect is to make railroad companies insurers against 
damages caused by fire originating in the manner 
therein designated,^2 which liability is not affected 
by the fact that the owner of the property burned 
has collected insurance on it *^2 

In some jurisdictions these statutes are held not 
to supersede the right to bring an action at common 
law against railroad companies for injuries to 
property by fires caused by their negligence,'^^ the 
statutes, it is said, merely supplementing the com¬ 
mon-law liability by making the liability not de¬ 
pendent on the negligence of the companies;^® 
but there are decisions in other jurisdictions at 
variance with this rule.7S 

A statute imposing absolute liability on railroad 
companies for property injured by fires communi¬ 
cated by a railroad is limited to liability for proper¬ 
ty destroyed, and does not authorize a recovery for 
personal injuries or death resulting from a fire 
started by a locomotive without proof of negli- 

gence.77 

Property owners, within a statute providing that 
a railroad company shall be liable to pay property 
owners for all damages by fire from its engines, 
include not only those whose lands are traversed by 
the roadbed, but also those whose lands are suffi¬ 


ciently near thereto to be damaged by such fire.*^® 

Railroads within statutes. The statutes apply to 
railroad companies which obtain their charters be¬ 
fore, as well as after, their passage,79 and when 
the right of way of the company was acquired by 
deed, as well as when acquired by eminent do¬ 
main.®® They also apply to companies which have 
leased their roads to other companies with stipula¬ 
tions that the whole transportation of passengers 
and freight on the railroads leased shall be done by 
the lessees.®^ Where the statute imposes absolute 
liability on all railroad corporations and provides 
that the term “railroad corporations’* shall be 
deemed to mean all railroad corporations, compa¬ 
nies, and individuals, owning or operating rail¬ 
roads, railroads operated by partnerships are with¬ 
in Its terms,®® According to some decisions, the 
term “railroad corporations” as used in the statute 
means only such companies as are common ear¬ 
ners,®® while other decisions hold that the statute 
applies with equal force to all railroads operated 
by steam power whether or not common carriers,®^ 
and, hence, applies to logging railroads.®^^ 

§ 488. -To What Property Applicable 

Statutes Imposing liability on railroad companies 
for damage caused by fire without regard to negligence 
apply to damage to both real and personal property. 

Statutes imposing liability on railroad companies 
for injury or loss caused by fire even in the absence 
of negligence have very generally been held to ap¬ 
ply to injury or loss to both real and personal prop¬ 
erty.®® With respect to personal property, it has 
been held that the statutes are applicable although 


68 . U.S —^Dickelznan Mfg Co. ▼. 

Pennsylvania R. Co, supra. 

WCo—-Fritz V. St Louis, etc, B. Co, 
148 SW 74, 243 Mo 62. 

61 C J. p 1149 note 97 
7Dw Mass—^Ross v. Boston, ets., R. 
Co , 6 Allen 87 

71. Mass —Boston, etc., R. Co. v. 
Hartford P Ins. Co, 147 NB. 904, 
252 Mass. 432. 

78. U.S —^Kansas City Southern Ry 
Co V New Bngrland Pire Ins. Co., 
CCAArk, 133 F 2d 978 
Mass—Youngr v. New York, N. H. & 
H R Co, 174 N.B. 818, 273 Mass. 
567. 

51 aj. p 1149 note 8. 

73. Mo—^Matthews v. Missouri Pac. 
R. Co, 44 S.W. 802, 142 Mo 646— 
Price V St. Louis, etc, R. Co., 170 
SW. 926, 186 MoApp 432. 

74. Mo —^Blackznore v Missouri Pac 
R Co. 62 S.W. 993, 162 Mo. 466. 

61 C.X' p 1149 note 8. 

76. S C.—^Bultman v. Atlantic Coast 


Line R. Co., 88 S.B. 279, 103 Sa 
512 

76. Colo —^Rhmehart v. Ilenver, etc., 
R Co. 168 P. 149, 61 Colo. 369. 

61 C J p 1160 note 10 

77. Ark— H&yes v Missouri Pac. R, 
Co, 186 SW2d 780, 208 Ark 370. 

Miss —Yazoo, etc., R Co v Washingr- 
ton, 73 So. 879, 113 Miss. 105. 

7a RI—^MacDonald v. New York, 
etc, R Co, 61 A 678, 23 R.I, 668. 

79. Ohio—^Baltimore, etc, R. Co v. 
Kreayer, 56 NJEL 203, 61 Ohio St, 
312. 

61 C J p 1160 note 12. 

BOk Ohio—^Baltimore, etc, R. Co. v. 
Kreasrer, supra. 

81. Mass—Ingersoll v Stockbrld^re, 
etc , R, Co, 8 Allen 438. 

61 C J p 1160 note 14. 

S8 Ind—^Pittsburgrh, etc, R. Co v. 
Chappell, 106 NE 408, 183 Ind. 141, 
Ann.Cas.l918A 627. 

sa U.S —Sisk V. White Oak Lumber 
Co, D.CVa, 14 F.2d 662. 

lOZL 


Ark.—Valley Lumber Co v. West¬ 
moreland, 262 S.W. 609, 169 Ark. 
484. 

HsTdiag for one enstomer only 
It has been held that a railroad 
corporation organized under the stat¬ 
utes as a common carrier is liable as 
such, although it only hauls logs for 
a particular customer, since it can 
be compelled to carry freight to all 
who offer it for shipment over Its 
Imes —^Helena Southwestern R, Co, v 
Coolidge, 276 S.W. 896, 169 Ark. 662. 

84- S C.—^Law V. Prettyman, 146 S.B. 

815, 149 S C. 178—Crawford v. Mul¬ 
lins Lumber Co., 96 SJB3. 494, 110 
S.C 318. 

85. S C.—^Law V. Prettyman, 146 SJB 

816, 149 S C. 178, 188. 

61 C J. p 1160 note 18 

86. Mass.—New England Box Co v 
New York Cent., etc, R. Co., 97 
N B 140, 210 Mass. 465. 

51 C J. p 1150 note 28. 
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the company has no knowledge, or reason, or cause 
to believe that such property was situated where it 
might be so injured.S'^ They have also been held 
to apply to wood, coal, and other personal property 
situated on adjoining lands and there used by a 
dealer as his stock in trade,88 and to trees,®® shrubs, 
and flowers,®® and to fences by the side of the 
track.®! 

It IS very generally held that the fact that per¬ 
sonal property destroyed is of a movable character 
will not affect the liability of the railroad under 
statutes imposing liability without negligence.®^ A 
limitation has been placed on this rule to the effect 
that, in order to bring a case for destruction of 
personal property within the statute, some perma¬ 
nency of location is requisite;®® but this limitation 
has been repudiated and severely criticised 

The statutes, of course, apply to buildings along 
the route of the road so near thereto as to be ex¬ 
posed to danger of fire from the locomotives,®® and 
in general are held to extend to the contents of 
such structures.®® Where a statute provides that 
a company shall be liable for injury to property 
“along its route” by fire communicated by its lo¬ 
comotives, it is liable for injuries to property along 
its route whether the property is outside of the lines 
of its roadway or lawfully within those lines.®*^ 
In construing such phrases as “along the route” or 
“along the line of the railroad,” in determining the 
limits of distance on the liability of the railroad 
company with respect to the property destroyed, it 


has generally been held that no arbitrary rule as to 
distance can be formulated,®® and that the defini¬ 
tion of these phrases must be determined by w’^heth- 
er the property destroyed was so near to the route 
of the railroad as to be exposed to the danger of 
fire from locomotives.®® Applying this principle, it 
has been held that it is not necessary that the prop¬ 
erty injured or destroyed should abut on or adjoin 
the right of way.^ 

The statutes have no application to property de¬ 
livered to a railroad company as a common carrier 
and in its custody as warehouseman at the time the 
fire destroyed it.2 

§ 489. - Insurable Interest Conferred on 

Companies 

Statutes imposing liability on railroad companies for 
damages caused by fire even m the absence of negli¬ 
gence may be limited to property permanently located 
on or near the railroad so as to be insurable. 

Statutes imposing liability on railroad companies 
for damages caused by fire in the absence of negli¬ 
gence often confer on railroad companies an insur¬ 
able interest coextensive with the property for 
which they may be responsible,® and under such a 
provision, in some states, it is held that the compa¬ 
ny s liability extends to all kinds of property and is 
not limited to such property as is usually regarded 
as insurable^ or dependent on the question whether 
an insurer can be found to take the risk.® In other 
states, however, it is held that the company's liabil¬ 
ity under such a provision is limited to property 


S7- Mass—^Ross v Boston, eta, R. 
Co, 6 Allen S7. 

88. N H —^Haseltine v Concord R. 
Co, 16 A. 148, 64 N H 645 

89. Mo.—Campbell v. Missouri Pac. 
B. Co., 25 S-W. 936, 121 Mo 340, 42 
AiklSR. 639, 26 LRA. 175. 

51 C.J. p 1161 note 37. 

90. Ma—Campbell v, Missouri Paa 
R. Co., supra^—Matliews v. St. Lou¬ 
is, etc., R Co., 24 S.W. 691, 121 Mo. 
298, 25 LRA 161, affirmed 17 S. 
CL 243, 165 U.S 1, 41 L Ed. 611. 

91. Conn —GrSssell v. Housatomc R. 
Co., 9 A. 137, 64 Conn. 447, 1 Axq.S. 
R 138. error d.smissed 11 S Ct- 
1G32, 140 XJ.S 684, 36 LEd. 696. 

Mass.—^Trask v*. Hartford, eta, R. 
Co. 16 Gray 71. 

92. Me —Thatcher v. Maine Cent. 
R Co, 27 A. 619, 85 Me. 602. 

61 C.J. p 1161 note 32. 

93. Me —^Baneror & A. R. Co. v. 
Hand, 174 A. 880, 133 Ma 99. 

51 aJ. p 1161 note 34 
Permanent location so as to be insur¬ 
able see Infra | 489. 


94. Mass—^Ross v. Boston, etc, R. 
Co, 6 Allen 87. 

61 C J. p 1151 note 36. 

95. Me—^Pratt ▼. Atlantic, eta, R. 
Co, 42 Me. 679. 

61 C.J p 1150 note 26. 

96. Materials used in xnanufactazlng' 
Me.—Steams v Atlantic, etc., R. Co., 

46 Me. 95. 

Mass —Trask v. Hartford, etc., R 
Co., 16 Gray 71. 

Stock of fiToods 

Me.—^Bean v. Atlantic, eta, R Co, 
63 Me 293. 

N.H—Laird v. Connecticut, etc, R. 
Co. 62 N.H:'264, 13 Am SR. 664. 

97. U.S.—Grand Trunk R. Co. v. 
Richardson, Vt, 91 U.S. 464, 23 L. 
Ed 856. 

Warelioiiso on railway tond 
In absence of contract providing 
otherwise, a railway is liable by stat¬ 
ute for injury anam^ out of a fixe 
caused by railway's locomotive which 
destroyed warehouse erected and 
maintained on railway land—^Bangor 
& A R. Oo. V. Hand, 174 A. 880, 133 
Me. 99. - . 


98. Me—Pratt v. Atlantia eta, R. 
Co, 42 Me 679 

Mass.—^Hart v Western R. Corp, 13 
Mete 99, 46 Am D 719 

99. Me—^Martin v. Grand Trunk R. 
Co of Canada. 32 A. 976, 87 Me 411, 
413. 

51 C J. p 1161 note 44. 

1- Mo—^Lumberman's Mut Ins. Co. 
V Kansas City, etc., R Co., 60 S.W. 
281, 149 Mo. 165. 

61 C J. p 1161 note 46. 

a. Mo—^Blackmore v. Missouri Paa 
R Co. 62 S W 993, 162 Mo 465. 

61 C J. p 1161 note 41. 

3. Me —^Boston Excelsior Co. v Ban¬ 
gor, etc. R Co, 44 A. 188. 93 Me. 
62, 47 L.R A. 82. 

61 C J. p 1162 note 47. 

4. Conn—Grissell v. Housatonic R. 
Co, 9 A. 137, 54 Conn 447, 468v 1 
Am S R. 138, error dismissed 11 

S.CL 1022, 140 U.S. 684, 36 LJBld. 
595. 

61 O.J. p 1152 note 48. 

5. Conn—Grissell v. Housatonic R. 
Co, supra. 

I 51 C J. p 1162 note 49. 
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permanently located on or near the railroad so as to 
be insurable.® 

§ 490. Construction and Equipment of Loco¬ 
motives 

a. In general 

b. Adoption of new or untried appli¬ 

ances 

a. In General 

A railroad company Is not required to provide loco¬ 
motives so constructed and equipped as absolutely to 
prevent the communication of fire to property along its 
line, although it must use ordinary and reasonable care 
in constructing and equipping its locomotives. 

Since a railroad company is neither an insurer 
against injury from fire to property from the oper¬ 
ation of Its road as considered supra § 484, nor of 
the safety or perfection of the devices and appli¬ 
ances adopted by it to prevent fire,*^ a company is 
not required to provide locomotives so construct¬ 
ed and equipped as absolutely to prevent the com¬ 
munication of fire to property along its line.® How¬ 
ever, railroad companies are not permitted to estab¬ 
lish their own standard of duty in the matter of the 
equipment of their locomotives.® While they are 
only required to exercise reasonable or ordinary 
care,^® which is such care as a man of ordinary 
prudence would exercise under like circumstanc¬ 
es, It is their duty to use ordinary or reasonable 
care to provide locomotives so constructed and 
equipped as to avoid the unnecessary communica¬ 
tion of fire to premises adjoining their roads, oth¬ 
erwise they will be guilty of negligence and liable 


for the resulting damages A failure of judgment 
honestly exercised in an attempt to discharge this 
duty will not render the company liable;^® nor can 
It be held to unreasonable and ruinous efforts to 
prevent injury In determining whether ordinary 
or reasonable care has been exercised in providing 
appliances for the prevention of fire, regard must 
be had to the time and place, since certain appli¬ 
ances, whose use at certain times and places would 
be negligence, might be properly used in other sea¬ 
sons and localities.!® 

The law does not require that a company shall 
adopt any particular kind of appliance.!® It will 
be suflScient if the appliance adopted is of approved 
construction and in common use,!7 or is reasonably 
suitable and reasonably calculated to prevent the 
emission of sparks,!® or emits sparks too small to 
be dangerous.!® However, it has been required 
by statute that locomotives be equipped with the 
most effectual spark arresters in practical use,®® 
and it has variously been stated that companies 
must use ordinary or reasonable care and diligence 
to provide their locomotives with the best and most 
approved appliances for preventing the escape of 
fire known to them and in general practical use,®! 
with such approved appliances as are in general 
use,®® with tl« best well-known practical applianc¬ 
es,®® with appliances so constructed as to give the 
best practicable protection against the escape of 
fire and sparks,®^ with appliances which are reason¬ 
ably fit and safe for the purposes intended,®® with * 
such appliances and contnvances as are in practical 
use by well regulated companies and which have 


6. Me —Bangor & A B Co. v 
Hand, 174 A. 880, 133 Me. 99. 

51 C J p 1152 note 50. 

PertUiSEer in warebonse 

The fact that fertilizer was tempo- 
larily stored in a warehouse erected 
on railway property did not lessen 
the railway's statutory liability to 
compensate for its destruction by 
dre, since the contents of the ware¬ 
house were insurable.—^Bangor & A. 
H Co. V. Hand, supra. 

7- U.S —Lesser Cotton Co, v. St 
Louis, etc, R. Co, Ark., 114 F. 
133, 52 CCJL 95. 

& Ky.—Withers v. Illinois Cent. R. 
Co, 207 SW2d 83, 306 Ky. 487— 
Illinois Cent R Co v Roark's 
Adm'r, 68 S.W.2d 648, 248 Ky. 398. 
Tenn—^Louisville, etc, R. Co. v 
Fort 80 SlW. 429, 112 Tenn. 432— 
Yearwood for Use of Am. Ins Co. 
of Newark, JST J., v. Louisville & 
N R Co., 222 flW.2d 83, 32 Tenn 
App. 115. 

61 C J p 1163 note 67. 

9. Kan.—^Brey v. St Louis-San 


Francisco R. Co., 205 P. 1112, 111 
Kan 60 

10. Tex —^Payne v. Shirley, Civ.App., 
243 SW 286. 

51 C.J. p 1154 note 69. 

11. Tex-—^Missouri, etc., R. Co. v. 
Carter, 68 SW. 159, 95 Tex 461— 
St Louis Southwestern R, Co v. 
Goodnight 74 SW. 683, 82 Tex 
Civ App. 266. 

la. Pa—Ruby V. Pennsylvania R. 

Co, Com.PI., 58 York Leg.R6c. 46. 
61 C J, p 1162 note 52. 

13. Tex—^Missouri, etc, R. Co. v. 

Carter. 68 SW. 159, 96 Tex. 461. 

61 C J. p 1164 note 71 
14- Ill—Toledo, etc., R Co. v. Com, 
71 UL 493. 

15. Iowa —^Metzgar v. Chicago, etc, 
R. Co, 41 NW. 49, 76 Iowa 887, 
14 Am-S R. 224. 

Tex.—Quajiah, etc, R Co v. Steams, 
Civ App, 206 SW. 867 

16. Del —Green v. Philadelphia, etc, 
R. Co, 119 A 837, 82 Del 72 

61 C J. p 1154 note 76. 

17. U S —Seaboard Refractories Co. 
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V. Lehigh Valley R. Co. CCAN.J, 
51 F2d 918. 

61 C.J p 1164 note 77. 

18- Del.—Green v. Philadelphia, etc., 
R. Co., 119 A. 387. 32 Del. 72. 

19. La.—Givens v. Yazoo & M. V. R. 
Co.. 146 So. 761, 176 La. 796. 

20. Ky.—Louisville & N. R Co v. 
Bean, 116 SW.2d 989, 273 Ky 454. 

21. Tex—^Progressive Lumber Co. v. 
Marshall, etc., R. Co, 156 S.W. 176, 
106 Tex. 12. 

51 C.J. p 1152 note 63. 

22. N C —^Bottoms V. Seaboard Air 
Line R Co, 49 S B. 848, 136 NC. 
472. 

51 C.J p 1153 note 54. 

23. Mass—Wallace v. New York, 
etc, R Co., 94 NE. 306, 208 Mass. 
16. 

24. WVa—^McLaughlin v Balti¬ 
more, etc, R. Co, 88 S.E. 999, 75 
WVa 287 

61 C.J. p 1153 note 66 

25. Del —Green v. Philadelphia, etc, 
R Co, 119 A. 837, 32 Del. 72. 

61 C.J. p 1163 note 57. 
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been proved by experience to be adapted to the 
purpose,2 6 with appliances in common use of ap¬ 
proved pattern and in reasonably good repair, 
with the most effective modem practical appliances 
for preventing the escape of sparks of fire,28 with 
appliances for the prevention of the escape of fire 
according to the latest and most approved state of 
the art,23 or with the best appliances in general 
use, the use of which is consistent with the prac¬ 
tical operation of their locomotives 30 

Effect of adoption of appliances required hy lau\ 
If a railroad company has adopted and put into use 
on its locomotives appliances for the prevention of 
fire such as are required by law, it will not be liable 
for injury caused by fire communicated by its lo- 
comotives,3t unless it is guilty of negligence in some 
other respect,33 such for instance, as the negligent 
management of the locomotive and train,33 or neg¬ 
ligence in allowing combustible matter to accumu¬ 
late on the right of way,3^ or a negligent failure to 
prevent the spread of a fire kindled by one of its 
locomotives properly equipped and managed.35 It 
has been held that noncompliance with a statute 
making it a misdemeanor for companies to fail to 
equip their locomotives with suitable spark arrester, 
with consequent damage, amounts to negligence per 
se.33 

b. Adoption of New or Untried Appliances 

Railroad companies do not have the unquahffed duty 
to adopt new appliances before their efficiency has been 
demonstrated by actual use. 

While it has been said that railroad companies 
are bound to avail themselves of all the discoveries 


which science has put within reach for that purpose, 
in constructing their locomotives, provided they 
are such as imder the circumstances it is reasonable 
to require them to adopt,37 this does not impose on 
them the unqualified duty of adopting new applianc- 
es.3S Before a company can be held liable for fail¬ 
ure to adopt appliances other than those in use by 
It, their efficacy must have been demonstrated by 
actual use 39 It is under no duty to devise some ap¬ 
pliance better than any known appliance in prac¬ 
tical use ,40 nor is it bound to purchase the patent 
for every invention claimed to be an improve¬ 
ment,41 or to test42 or to adopt^s new and untried 
devices, or to adopt appliances which are mere ex- 
periments.44 On the contrary, it has been said that 
the introduction of untried devices may of itself be 
negligence since the efficiency of appliances can 
only be demonstrated by actual experience and since 
adoption and use are the real tests of approval.45 
However, where an invention has been tested and 
has been approved as better than those a railroad 
company is using, it is required to adopt and use 
the better machinery 48 in any event a company 
is not bound at once to introduce a new appliance 
which it is claimed will have the effect to make its 
locomotive safe in the respect mentioned. It is en¬ 
titled to a reasonable time for trial and experiment, 
and to make the necessary changes.47 

§ 491. Keeping Locomotives in Proper State 
of Repair 

A railroad company must use ordinary and rea- 
sonable care to keep its locomotives and appliances In a 
condition of good repair, and it will be liable for any 
damages which result from a breach of that duty. 


28. Ala—^Tombigrbee Valley K. Co. 
V Howard, 64 So. 838, 186 Ala 612 
—^Louisville, etc., R Co v- Reese, 5 
So. 283. 85 Ala 497, 7 Am S.R 66. 

27. Miss —Clisby v. Mobile,- etc., R. 

Co, 29 So. 913, 78 Miss. 937. 

61 C.J. p 1163 note 69. 

28L ha. —Meyer v Vicksburg; etc, 
R Co., 6 So 218, 41 La Ann. 639, 
17 Am S.B. 408. 

29. Tenn.—^Louisville, etc., B. Co. v. 
Fort. 80 S.W 429, 112 Tenn 432— 
Tearwood for Use of Am- Ins Co. 
of Newark. N J. v. LouisviUe & 
N. B. Co, 222 SW.2d 33, 82 Tenn. 
App 116. 

30. Ga —Seaboard Air-Line R, Co v. 
Gnann, 82 S H. 1066, 142 Ga. 881. 

61 C J. p 1153 note 62 

31. U S.—Seaboard Refractories Co 
V. Lehigh Valley R Co , C.C.A-N.J., 
61 F2d 918 

61 CJ p 1155 note 90. 

32. Ky—^Morgan v. Louisville, etc, 
B Co., 263 SW. 85, 203 Ky 640. 

51 CJ p 1155 note 9L 


33. Ky—^Louisville & N. R Co v 
Bean, 116 SW.2d 989, 273 Ky. 454 
—^Illinois Cent R. Co. v. Bell Union 
Coal & Mining Co., 38 S.W.2d 707, 
238 Ky 630, 

51 C.J. p 1166 note 92. 

34. N C —^Moore v, Wilmington, etc, 
R. Co, 32 SB 710. 124 NC. 338. 

3B. Tex,—^Missouri Pac R Co. v. 
Platzer, 11 SW. 160, 73 Tex. 117, 
16 Am SR. 771, 3 L.R.A- 639. 

36. Mont.—Missoula Trust, etc, 

Bank v. Northern Pac B, Co., 245 
P. 949, 76 Mont 201. 

37. Wis —Spaulding v. Chicago, etc., 
B Co, 30 Wis. 110, 11 Am.R. 650 

61 C J. p 1154 note 79. 

38. Ala—Tombigbee Valley B. Co. v 
Howard, 64 So 388, 185 Ala. 612. 

61 C.J. p 1164 note 80. 

39. Mich.—^Hagan v. Chicago, etc, 
R Co, 49 NW. 509, 86 Mich. 615. 

61 C J. p 1164 note 81 
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40. Vt —^Farrington v Rutland R. 
Co., 47 A 171, 72 Vt 24. 

41. Ill—Toledo, etc, R, Co v. Com, 
T1 Ill. 498 

42. Ill —^Toledo, etc, R Co v Com, 
supra—Chicago, etc, R Co v 
American Strawboard Co, 91 Ill 
App 635, affirmed 60 NB 618, 190 
Ill 268. 

43. Mich—Hagan v. Chicago, etc, 
B Co. 49 N.W 609, 86 Mich. 615 

51 C.J. p 1154 note 85. 

44. Ill—Chicago, etc, R Co v 
American Strawboard Co, 91 Ill. 
App 636, affirmed 60 NB 518, 190 
111 268. 

45. Mich—^Hagan v Chicago, etc, 
R CO, 49 N.W 609. 86 Mich. 615 

48. Ill—Toledo, etc, R. Co v. Com, 
71 lU. 493. 

47. N.T —^Pllnn v New York Cent, 
etc, R Co., 36 N.B. 1046, 142 N.T, 
11 . 

51 C.J. p 1156 note 89. 
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Railroad locomotives and their equipment must 
be kept m good order,and a railroad company 
must use ordinary or reasonable care to keep its 
locomotives and appliances in a condition of good 
repair, and if it fails in this duty, and by reason 
thereof fire is communicated to property by sparks 
from its locomotives, it will be liable for the result¬ 
ing damage.^ ^ However, the duty to keep locomo¬ 
tives and appliances in good repair does not require 
the highest degree of care,50 it being sufficient if it 
uses ordinary care in that regard 5i It will not be 
sufficient to relieve a company from liability for 
injuries by fire set out by its locomotive that it had 
employed a competent inspector,5^ or even that the 
locomotive and appliances had been inspected be¬ 
fore sending them out on the road.53 The fact 
that an engine became out of repair at a point on 
the line where there were no facilities for repair¬ 
ing will not justify the action of the engineer in 
running the engine with increased danger to the 
next repair shop instead of stopping at the next 

station.54 

§ 492. Emplo 3 ntnent of Competent Servants to 
Operate Trains and Locomotives 

A railroad company must employ competent and skill¬ 
ful engineers, firemen, or other servants to operate and 
manage its trains in order to relieve itself from liability 
for injuries caused by fire co'mmunicated from its loco¬ 
motives. 

In order to relieve itself from liability for inju¬ 
ries caused by fire communicated by its locomotives, 
a railroad company must employ competent and 
skillful engineers, firemen, or other servants to op¬ 
erate and manage its trains and locomotives ,55 but 


only such care in performing this duty is required as 
would be exercised by an ordinarily prudent per¬ 
son under all the surrounding circumstances.^® 

§ 493. Management and Operation of Loco¬ 
motives and Trains 

a. In general 

b. Degree of care required 
c- Fuel used 

d Speed of trains 

a. In General 

A railroad company and Its employees must use 
care in the management and operation of locomotives 
and trains, and the company is liable for damage caused 
by fire because of a failure to observe this requirement. 

A railroad company, its engineers, firemen, and 
other servants must use ordinary care in the man¬ 
agement and operation of locomotives and trains, 
and if property is injured or destroyed by the escape 
of fire by reason of their failure to observe this 
requirement, the railroad company will be liable for 
the resulting damages.5^ This is true although the 
railroad exercised due care in equipping the en¬ 
gine, 5® the locomotive was equipped with the most 
approved appliances for preventing the escape of 
sparks,®® and although such appliances were in 
good order.®® The rule applies with equal force 
to private steam railroads constructed for logging 
purposes.®^ 

b. Degree of Care Eequired 

The ordinary care required in the management and 
operation of locomotives and trains Is the care which an 
ordinarily prudent person would exercise, and must be 
in proportion to the danger of inflicting injury. 


48. Ky—^Louisville & N. R Co. v. 
Bean, 116 SW2d 989, 273 Ky 454. 

Pa —^Ruby v Pennsylvania R- Co., 68 
York Les'Hec. 45 

Tenn —Yearwood for Use of Am. Ins 
Co of Newark, N. J. v. Louisville 
& N*. R. Co, 222 SW2d 33, 82 
Tenn App 115 

49. (S-a —Seaboard Air-Llne R Co. 
V G-hann, 82 S £3. 1066, 142 Ga 381. 

51 CJr. p 1155 note 97 

50. Tex—Texas Cent R Co v 
Qualls, 124 S.W 140, 58 Tex Civ. 
App 120. 

61 C J p 1166 note 2. 

51. Tex —^Payne v, Shirley, Civ.App., 
243 S.W 285. 

61 C.J. p 1156 note 3. 

68. Ind—Cleveland, etc, R Co. v. 
Hayes, 79 NE 448, 167 Ind. 464, 
459 

51 C J p 1156 note 98 

53. Ohio—Cleveland, etc., R Co. v 
Predenbur, 3 Ohio Cir Ct 23, 2 Ohio 
CirDeo 16 

51 C J. p 1156 note 99. 


54. Tex —^Texas, etc., R. Co. v. Tank- 
ersley, 63 Tex. 67 

55. Kan—St Louis, etc., R. Co. v 
Hoover, 43 P. 854, 8 Kan.App. 677 

51 C J. p 1156 note 4. 

56. ICan—St Louis, eto., R. Co. v. 
Hoover, supra. 

67- Pa —^Ruby v Pennsylvania R. 

Co, 68 York Leg* Rec 45 
Tenn —^Yearwood, for Use of Am Ins. 
Co of Newark, N J. v. Louis¬ 
ville & N. R Co., 222 S W.2d 83, 32 
Tenn App 116 
61 C J. p 1166 note 6. 

Partionlar acts held megUgent 

(1) Leavingr ash pans open—Cant- 
Ion V. Minnesota Eastern H. Co., 48 
NW 22, 45 Minn 481—61 C J. p 
1159 note 52 [a]. 

(2) Overloading- locomotive—Tole¬ 
do, etc, R Co V Pindar, 53 HI. 447, 
6 AmR 67—-61 GJ. p 1169 note 62 
Ch]. 

(3) Other acts held negligent — 
St. Louis, etc., R Co. v. Hecht# 38 
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Ark. 367—61 C.J p 1169 notes 62 
[d], Ee], [f] (3), [gj. 

Fartlcnlax acts heia not negUgent 

(1) Permitting sparks to escape.— 
Texas, etc, R. Co. v Medaris, 64 
Tex 92—51 CJ. p 1169 note 52 [cj. 

(2) Other acts held not negligent. 
—^Mississippi Home Ins. Co v Louis¬ 
ville, etc, R. Co., 12 So. 156, 70 Miss 
119—61 C.J. p 1169 note 62 [f] (1) 
( 2 ). 

58. Tex.—^Texas & N. O. R. Co v. 
Glass, Civ.App., 107 S.W.2d 924. 
error refused. 

59. Ky—^Louisville, etc., R. Co. v. 
Guttman, 146 S.W. 731, 148 Ky. 
235. 

61 C.J. p 1156 note 7. 

60. Ky.—^Louisville, etc., R. Co. v, 
Halton, 43 S.W. 431. 102 Ky. 290, 
19 Ky.L 1318. 

61. N C —^Thomas v Hammer Lum¬ 
ber Co, 69 SB 276, 163 N.C. 361, 
32 LR.A.,N.S., 584. 
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The ordinary care required in the manag-ement 
and operation of locomotives and trains, which, 
as has been well said, is the only rule that can be 
stated by the court,62 is the care which an ordi¬ 
narily prudent person -would exercise under the 
same or similar circumstances.63 It has been said 
to be a relative term,®'^ and the care required neces¬ 
sarily depends on the circumstances of each par¬ 
ticular case,66 and must be commensurate with, or 
in proportion to, the dang-er to be apprehended 
of inflicting injury on the person or property of 
another.6 6 What is care in one case may be neg¬ 
ligence in another, where the danger is greater 
and more care is required 67 Where the circum¬ 
stances are such that the usual or customary way 
of operating locomotives is not a sufficient com¬ 
pliance with the duty to exercise due care to pro¬ 
tect property, the company must exercise increased 
care accordingly.®* However, even in times of 
excessive drought a company is not required to 
operate its trains so as absolutely to prevent all 
escape of fire from its locomotives,6® and due con¬ 
sideration must also be given to the necessities of 
the railway service, and the duty of the company 
to its patrons and the public.70 

In order to determine whether ordinary care 
has been exercised m the operation of a locomo¬ 
tive or train, the conditions prevailing at the 
time, such as the dryness of the weather,the 


speed and direction of the 'wind ,'^2 the condition of 
the track and the nature of the freight carried,^* 
the presence of combustibles on the right of way,74 
the drjmess of the gi asses, stubble, and other 
vegetation near the track,75 the place at which the 
locomotive or tram is being operated,7 6 the proxi- 
imity of buildings to the track,77 especially when 
the buildings are of an inflammable nature,78 and 
the inflammable character of other property near 
the track78 must be considered. 

c. Fnel Used 

The law requires the exercise of ordinary or reason¬ 
able care by a railroad In providing proper fuel for use 
in Its locomotives in order to avoid liability for damage 
from fires. 

The law requires the exercise of ordinary or 
reasonable care by a railroad in providing proper 
fuel for use in its locomotives ;80 and this means 
such care m the selection and use of its fuel as a 
man of ordinary prudence, dealing with his own 
affairs and having a due regard for the rights and 
safety of others, would use.*i However, a com¬ 
pany is not bound to exercise more than ordinary 
care in the selection of fuel.*2 While the char¬ 
acter of the fuel used may be considered in de¬ 
termining whether ordinary care has been exer¬ 
cised in the operation of a locomotive,83 the law 
does not require railroad companies to use any par¬ 
ticular kind of fuel in the operation of their loco¬ 


es. Pa.—Frankford, etc., Turnp Co. 
V. Philadelplua, etc, R. Co, 64 Pa 
345, 350, 93 AmD. 708. 

63. Tex—St Lionis Southwestern R 
Co. V. Cozmally, Clv.App„ 93 SW 
206. 

61 aj. p 1166 note 12. 

64. Ga—Western, eta, R. Co. v. 
Maynard. 77 SE 399, 139 Ga 407 

Minn.—^Riley v. ChicafTO, eta, R. Co., 
74 N.W. 171, 71 MUm, 425. 

65. Tenn—^Louisville, eta, R. Co. v. 
Port. 80 SW, 429. 112 Tenn. 432— 
Tearwood for fUse of Am, Ina Co. 
of Newark, N. J, v. Louisville & 
N. R. Co, 222 S.W2d 83, 32 Tenn. 
App 116. 

61 C.J p 1167 note 14. 

66- Tenn —^Yearwood for Use of 
Am Ins. Co. of Newark, N. X v. 
Louisville & N. B. Co., supra 

61 C J. p 1167 note 15. 

67- Tenn—^Louisville, eta, R. Co v. 
Port, 80 SW. 429. 112 Tenn. 432— 
Tearwood for Use of Am. Ina Co 
of Newark, N. J. v. Louisville & 
N. R. Co., 222 S.W.2d 33, 32 Tenn 
App. 116. 

51 C J. p 1167 note 16. 

63. Vt.—Van Dyke v. Grand Trunk j 


R Co., 78 A 958, 84 Vt. 212, Ann. 
Cas 1913A 640 
61 C J. p 1167 note 17. 

69. N J.—West Jersey R Co v. Ab¬ 
bott, 37 A. 1104, 60 N.XLaw 160 

61 aJ p 1168 note 28. 

70. Minn—^Riley v. Chicagro, eta, R. 
Co., 74 N.W. 171, 71 Minn. 425, 429 

61 OX p 1168 note 29. 

71. Tenn —Tearwood for Use of 
Am Ins. Co. of Newark, N. J. v. 
Louisville & N R. Cb., 222 S.W 2d 
33, 32 TenaApp. 115. 

61CJ. p 1167 note 18. 

72. Minn—^Riley v. Chicagro, eta, R. 
Co., 74 N.W, 171, 71 Mmn. 425 

61 aJ. p 1157 note 19. 

73. Ind.—^Lake Erie, eta, B. Co. v. 
Lowder, 34 NS. 447, 747, 7 IndU 
App. 637. 

74. Minn —Cantlon v. Minnesota 
Easton R, Co., 48 N.W. 22, 45 Minn. 
481. 

N.T.—Webb v, Rome, eta, R. Co., 
49 N.T. 420, 10 AmR. 389. 

75. Minn.—Riley v. Chicagro, eta, R. 
Co., 74 NW. 171, 71 Mina 426. 

76. Tenn—^Louisville, eta, R. Oo, v. 
Fort, 80 S.W. 429, 112 Tenn. 432— 
Tearwood for Use of Am. Ins Co. 
of Newark, N. J. v Louisville & N-. 
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R. Co., 222 SW2d 33, 32 Tenn App. 
116. 

51 C.J p 1157 note 23 

77. Pa—Frankford, eta, Tump Co. 
V. Philadelphia etc, R Co., 64 
Pa 345, 93 AmD 708. 

W.Va—^McLiaugrhlin v Baltimore, 
etc, R. Co., 83 S-E 999. 76 W.Va 
287. 

73 La—^Haas v. Hines, 91 So 68, 
160 La 699. 

61 C J. p 1157 note 26. 

79. Ga—Western, eta, R, Co v. 
Maynard, 77 S.E, 399, 139 Ga 407. 

Nev—^Lon^abauirh v. Virgima City, 
eta, R. Co, 9 Nev. 271. 

51 C J. p 1158 note 26. 

80. Tex.—^Loeb Compress Co. v. 
Bromberg:, Civ.App., 140 SW. 475. 

51 C.J. p 1168 note 30. 

81. N C —Raleigrh Hosiery Co v. 
Raleigrh, etc, R Co, 42 GE. 602, 
131 NC. 238. 

Tex.—Loeb Compress Co. v. Brom¬ 
berg; CivA-pp., 140 S.W. 475. 

82. Tex—^Missouri, eta, R. Co. v. 
Morgan, Civ App., 146 S.W 336, 
affirmed 193 S.W. 134, 108 Tex. 331. 

83 Ga—Western, etc, R. Co, v. 
Maynard, 77 S.E 399, 139 Ga 407. 
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motives.®^ It has, accordingly, been held that they 
may use coal,85 -whether anthracite^® or bitumi¬ 
nous,®^ wood,®® or any other ordinary fuel,®® un¬ 
less such fuel IS of a dangerous or hazardous qual¬ 
ity,®® subject to the limitation that the latest im¬ 
provements m the management of the locomotives 
in practical use be usecL®i 

Wood in coal-burmng locomotive. While it has 
been held not negligent as a matter of law to use 
wood for fuel in a locomotive built to bum coal,®^ 
it has been held that if it is shown that the use 
of wood in a coal-burmng locomotive materially 
increases the danger in setting fire to and burn¬ 
ing adjacent property, the use of it constitutes neg¬ 
ligence,®® or at least that this is a fact to be con¬ 
sidered in determining the question of negligence 
in the management of the locomotive.®^ It has 
also been held that the use of wood for fuel in a 
coal-burmng locomotive, in which the meshes of 
the spark arrester are made much larger than 
where other fuel is used, is gross negligence where 
a high wind is prevailing at the time.®5 

d. Speed of Traina 

The speed of the tram is a factor to be considered 
In determining whether ordinary care has been exer¬ 
cised in the operation of a locomotive 

While the speed of the train may be considered 
in determining whether ordinary care has been 
exercised in the operation of a locomotive,®® 
where it becomes necessary to make up time be¬ 
tween two points, the running of a tram at a high 
rate of speed is not in itself negligence.®^ A rail¬ 
road company is under no obligation to dimmish 
the usual speed of its trains when passing isolat¬ 
ed buildings near its track on dry and windy days 
since this is incompatible with the proper discharge 


of its duties as a common carrier.®® However, 
It has been held that operating a locomotive at 
twice the rate of speed of its schedule may con¬ 
stitute negligence where the season was very dry 
and a strong wind was blo^ving directly toward 
the building to which the fire was communicated 
by the locomotive, and it did not appear that the 
speed adopted was a necessity to the railway serv¬ 
ice or a duty owing by the company to its patrons 
or the public.®® 

Speed in excess of that limited by statute or or- 
dinance. Where companies run their trains 
through cities, towns, or villages at a speed great¬ 
er than that limited by statute or ordinance, and 
by reason of such excessive speed fires are com¬ 
municated by the locomotive to adj’oining property 
which is injured or xiestroyed, the company is lia- 
ble.l 

§ 494. Combustibles on Track, Right of Way, 
or Other Property 

It Is the duty of a railroad to use ordinary or rea¬ 
sonable care and diligence to keep its track and right 
of way or other contiguous property reasonably free 
from combustible matter, and a railroad is liable for 
damage caused by Are as a result of a breach of this 
duty. 

Independently of statute, it is the duty of a rail¬ 
road company to use ordinary or reasonable care 
and diligence to keep its track and right of way or 
other contiguous property reasonably free from 
combustible matter likely to be ignited from sparks 
from passing locomotives and likely to communi¬ 
cate fire to the premises of others;® and this com¬ 
mon-law rule has in some junsdictions been either 
expressly affirmed or modified in some respects by 
statute.® If, m consequence of a company’s neg- 


84. Tex—Chicago, etc, R Co. v 
Myers, 286 SW. 1068, 116 Tex 666. 

51 CJ. p 1168 note 33. 

85. Tex.—Chicago, etc, R Co. v. 
Myers, supra. 

61 C J. p 1168 note 34. 

86. Pa—^Lackawanna, etc, R, Co. v. 
Doak, 62 Pa 379, 91 AmD. 166. 

87. KC—^Ralelfirhi Hosiery Co. y. 
Raleigrh, etc, R. Co., 42 S.R 602, 
181 N.C. 288. 

Pa.—^Lackawanna, etc, R. Co v. 
Doak, 62 Pa 379, 91 AnaD. 166. 

88. Ark—^Monte Ne R. Co. v Phil¬ 
lips, 96 S-W. 1060, 80 Ark 292, 

61 C.J. p 1158 note 37 

89. Tex—Chicagro, etc, R Co. v. 
Myers, 285 S.W. 1058, 116 Tex 565. 

61 C.J. p 1168 note 88. 

90. nIt.—C ollins V. New Tork, 
Cent, etc., R. Co., 6 Hun 499. 


91. Pa -—Lackawanna, etc., R. Co. 
V Doak, 62 Pa. 379, 91 AmD 166. 

61 C.J p 1158 note 40, 

92. Rl,—Chicago, etc^ R Oo. v. 

Pennell, 94 Hi. 448 

93. Ind—Chicagro, etc, R. Co v. 
Ostrander, 16 HE 227, 19 HE. 
110, 116 Ind. 269. 

94. Ran.—St Joseph, etc, R Co, v. 
Chase, 11 Kan. 47. 

95. Ill—Chicago, etc, R Co. v. 

Quaintance, 58 Ill. 889. 

,96. Ga.—Western, etc, R Co. v. 

Maynard, 77 SB. 899, 189 Gcl 407. 
97. Mich.—^Hagan v. Chicago, etc, 
R Co., 49 HW 609, 86 Mich. 616. 
9& IT.S—Woodward v. Chicago, etc., 
R Co, Minn., 146 P. 677, 75 C.CA. 
691. 

99. Va—^Norfolk, etc, R Co. v 

Pritts, 49 SB 971, 103 Va 687, 106 
Ain.SR 911, 68 LRA 864. 
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1. Wis.—^Martin v Western Union 
R Co., 23 Wia 437, 440, 99 Am D. 
189 

61 C.J. p 1169 note 48. 

2. Ga—^Pollard v. Walton, 190 S E. 
396, 65 GaApp. 863—Central of 
Georgia Ry Co. v. Reese, 158 SB. 
774, 43 GaApp 336 

Tex-—Texas & P, Ry. Co. v. Brandon. 
CivApp., 183 SW.2d 212, error re¬ 
fused. 

51 C J. p 1169 note 63 
Travelers on public hlgliway 
Railroad does not owe to travelers 
on public highway duty to keep its 
right of way free of inflammable 
vegetation.—Thompson v. Erisman, 
CivApp., 167 S.W 2d 439, aflumed 
Bnsman v. Thompson, 167 S W.2d 
781, 140 Tex 361. 

3. US—Spokane International Ry 
Co V. U. S, CC.A Idaho, 72 P2d 
440. 
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ligent failure to comply with the common-law or 
statutory requirements, a fire occurs on its track, 
right of way, or other contiguous property, which 
is communicated to the property of another, it is 
liable for the resulting damages.* 

A railroad company is not required to keep its 
right of way absolutely clear of combustible mat¬ 
ter,5 and it cannot be held liable if the quantity 
of combustibles was not sufficient to indicate dan¬ 
ger from fire to common prudence and ordinary 
care ® The degree of care required of railroad 
companies in keeping their tracks, right of way, 
and other property reasonably free from combusti¬ 
ble matter is ordinary or reasonable care,^ which 
must be commensurate with, or in proporfaon to, 
the danger to be apprehended.* A company is re¬ 
quired to use the same diligence in removing dry 
grass and weeds and other combustible materials 
from exposure to ignition by its locomotives that 
a cautious, prudent man would use with respect 
to combustible materials on his own property if 
exposed to the same hazard from such material,* 
and the degree of care in keeping the right of way 
free from combustibles is not to be measured by 
the usual conduct of other railroads.^* If this re¬ 
quired degree of care is used, the company is not 
guilty of negligence.li 

The reason generally assigned for the rule re¬ 
quiring railroad companies to use ordinary or rea¬ 
sonable care and diligence to keep their tracks, 
right of way, or other contiguous property reason¬ 
ably free from combustible matter is that it is 
impossible to operate a railroad without danger 
from fire,i* even though locomotives of the most 
approved construction and with the best known 


appliances are in use and managed by the most 
skillful engineers and firemen,^3 and that the re¬ 
moval of the combustible substances is as much 
a means of preventing communication of fires to 
adjoining lands as the emplo}Tnent of the most 
approved and best constructed locomotives and 
appliances.^* It has further been said that, in¬ 
asmuch as railroad grants are to be strictly con¬ 
strued and not extended further than is properly 
required for the purposes for which the grant is 
sanctioned, no reason exists for conferring a priv¬ 
ilege on railroad companies to the detriment of 
the owners of land along a railroad track to run 
their locomotives surrounded on their own prem¬ 
ises by materials so combustible as to be in con¬ 
stant danger of being fired by such locomotives 
when running under ordinary conditions.^® 

Negligence per se. While it has very gener¬ 
ally been held that it is not negligence per se for 
a railroad company to permit combustible matter, 
such as grass, weeds, etc, to grow or accumulate 
on its right of way,is it has also been held negli¬ 
gence per se to allow such material on the right 
of way where the duty to keep the right of way 
clear of such matter has been imposed on the 
railroad by statute.!*^ 

Effect of precesutions in construction and man- 
agement of locomotives. The fact that a com¬ 
pany has used the proper precautions in construct¬ 
ing, equipping with proper appliances, and in man¬ 
aging its locomotives is immaterial and does not 
relieve it from liability if a fire started on its right 
of way by such a locomotive is communicated to 
adjoining property by reason of its negligence in 
permitting combustible material to accumulate 


Mass—Carbone v. Trustees of New 
York, N H. & H. R. Co., 71 N.B. 
2d 403, 320 Mass 710. 

SI aj. p 1160 note 54. 

Xnjiixles to pexsoxL 

Under a statute reauiring* compa¬ 
nies to cut and remove and destroy 
all dead grass arid vegetation on 
their right of way and making them 
**liable for all damages done by said 
neglected duty,*’ such companies are 
liable for injuries to the person as 
well as to property.—Grreer v. St. 
Loms. etc., R. Co., 158 S.W. 740, 173 
Mo.App. 276. 

4. U-S—Spokane International Ry, 
Co. V. U. S.. aCjLIdaho, 72 JF.2d 
440. 

Term,—^Harriman & N*. E3. R. Co. v. 

James, 1 Tenn.App. 207. 

Tex—Texas & P Ry. Co. v. Bran¬ 
don, CivApp., 183 SW.2d 212, er¬ 
ror refused 

51 aj. p 1160 note 55. 


5. N.C.—^Denny v. Atlantic Coast 
Line R. Co., 103 SBL 24, 179 N.C. 
B29 

61 C J p 1161 note 56. 

& Mont.—Spencer v Montana Cent 
R Co., 27 P. 681, 11 Mont 164— 
Diamond v. Northern Pac. R Co, 
18 P. 387, 6 Mont. 680. 

7- Tex.—Gulf, etc., R. Co. v. Rea¬ 
gan, Civ.App,, 32 S.W. 846. 

61 C J. p 1161 note 66. 

8- Pla.—St. Johns, eta, R Co. v. 
Ransom, 14 So. 892, 33 Pla. 406. 

9- Tenn.—Corpus Juris cited In 
Nashville, C. & St. L. Ry v Nants, 
66 SW2d 189, 190, 167 Tenn. 1. 

51 aJ. p 1161 note 67. 

Id W.Ta—Snyder v. Pittsburgh, 
eta, R Co, 11 W.Va. 14. 

61 C J p 1161 note 69. 

11. Okl —^Missouri Peuc. R. Co. v. 

Gentry, 122 P. 637, 31 Okl. 679, 

51 C J. p 1161 note 68. 
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12. Ind—Ohio, etc, R. Co. v. Trapp, 
30 N.B. 812, 4 Ind App 69. 

13. Pla.—Dowlmg Lumber Co. v. 
King, 57 So. 337, 62 Pla, 161. 

51 C J. p 1161 note 69. 

14. Ala.—Southern R. Co. v. Dickens, 
49 So 766, 161 Ala, 144, 150. 

51 C.J. p 1161 note 60. 

15. N J.—Salmon v. Delaware, eta, 
R. Co, 38 N.J Law 5, 20 Am R. 336. 

16. N.D.—Oram v. Northern Paa 
R Co, 46 N.W 972, 1 N.D. 252. 

Tex,—Gulf C & S P. R Co. v. Cusen- 
berry, 26 SW. 43, 86 Tex 525 — 
Texas & P. Ry Co v. Brandon, Civ. 
A,pp, 183 S W.2d 212, error refused. 
51 C.J. p 1161 note 63. 

17. RL—Chicago, eta, R. Co v. 
Goyette, 24 NB. 649, 188 III. 21— 
Baltimore, etc, R. Go. v. Perry¬ 
man, 96 niApp. 199. 
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along Its roadway,18 since two acts of negligence 
are not required m order to constitute a wrong,l8 
and due care in one direction cannot excuse negli¬ 
gence in another.20 

Combustibles placed on property by other agency 
In the absence of any statutory provision regulat¬ 
ing the matter, it has been held that a railroad 
company is not liable because of an accumulation of 
combustible matter on its nght of way likely to 
be the cause of injury if there through some other 
agency than its own and for so short a time that 
it had no notice of its presence, express or im¬ 
puted from length of time, and no opportunity to 
remove it^i 

Cause of fire. Dependent on the various statutes 
and the interpretations which have been made by 
the courts, a railroad has been held not to be lia¬ 
ble for damage by fire because it failed to keep 
its right of way clear of combustible material xm- 
less the fire resulted from the operation of the rail¬ 
road on the other hand, it has been stated 

that if the fire originates on the railroad's right 
of way in inflammable material, which has been 
allowed to accumulate there in violation of a stat¬ 
ute, It IS immaterial whether a spark from a rail¬ 
road engine,23 the act of a third person outside 
the railroad's right of way,24 or any other cause 
started the fire.25 

§ 495. Preventing Spread and Extinguish¬ 
ment of Fires 

a. In general 


b. Fires originating in conduct of busi¬ 

ness 

c. Fires not originated by railroad 
a. In General 

A railroad is not relieved from liability for fires neg¬ 
ligently started by it because the railroad uses proper 
or ordinary care in trying to extinguish the fire; but 
no matter how a fire starts, a railroad is liable if it 
negligently allows it to escape from the right of way. 

The general rule is that a railroad is answera¬ 
ble for any injury sustained by a fire started by 
the negligence of the railroad even though it uses 
proper,26 or ordinary care to quench the fire, 27 
and no matter what efforts the servants of the 
railroad may use to extinguish the fire.28 Where 
the fire originates on the right of way of a rail¬ 
road and the railroad negligently allows the fire to 
escape, the railroad is liable,29 independently of 
how the fire started, whether negligently or oth- 
erwise.30 

The question of what would constitute such neg¬ 
ligence as would render the railroad company lia¬ 
ble for injuries by fire set out on its right of way 
depends on the circumstances as they existed at 
the time of the injury,3i such as the distance of 
the property injured from the right of way,82 the 
direction's and velocity of the wind,s^ the condi¬ 
tion of the weather as to dryness or moisture,35 
and, in short, every circumstance attending the 
injury to the property.s6 The degree of care to 
be exercised by a railroad company in preventing 
the spread of fire or extinguishing it is ordinary 
or reasonable care, which is such care as would be 


1& Ga—Central of Georgia Ky Co 
V. Reese, 168 S.B, 774, 43 GaApp 
336 

Ky—Cincinnati, N O & T P Ry. 
Co. V Snow, 143 S.W,2d 863, 284 
Ky 68 

Tex—Texas &.P Ry Co v Brandon, 
CivApp., 183 S.W2d 212, error re¬ 
fused 

61 C J. p 1162 note 74. 

19. N" C —^Hardy v. Hines Bros. 
Lumber Co, 75 SE 856, 160 NC. 
113, 42 L.RA,N-S., 769 

20. N" J —^Delaware, etc , R Co. v. 
Salmon, 39 N.J.Law 299, 23 AmR. 
214. 

ND.—Gram v irortliern Pac. R. Co., 
46 ISrW 972, 1 N.D. 262 

21. N.C—^Denny v.' Atlantic Coast 
Line R Co, 103 S B 24, 179 N C 
629—^Phillips V. Durham, etc., R. 
Co, 60 SE 462, 138 NO. 12, 3 
AnnCas 884. 

22. Ill.—Sycamore Preserve Works 
V. Chicago &N W. Ry Co, 7 N E. 
2d 740, 366 Ill. IL 111 A.L.R 1183, 


conformed to 12 R'E.2d 42, 293 HI. 
App 20 

51 C J p 1162 note 71 

23. lU S —Spokane International Ry 
Co V. U. S., C.CA.Idalio, 72 r.2d 
440. 

24. US —Spokane International Ry. 
Co V. IT. S., supra. 

25. Del —Chorman v. Maryland, etc., 
R. Co„ 93 A. 669. 28 Del. 339. 

26. Ky.—^Louisville, etc, R Co. v. 
Haggard. 170 SW 956, 161 Ky. 
317. 

27. Wis —Austin v Chicago, etc., R. 
Co, 67 N.W. 1129, 93 Wis. 496 

28. Tex—Gulf, etc, R Co. v. Price, 
Civ.App,, 236 SW 776—Galveston, 
etc, R. Co. V. Chittim, 71 S.W. 294, 
31 Tex.CivApp. 40. 

29. Ind—^Pittsburgh, etc, R. Co. v. 
Brough. 81 3Sr.E, 57, 168 Ind, 878, 
12 LRA.JSr.S, 401-^hicago. etc. 
R Co V Burden. *43 HE 165, 14 
Ind App. 612—Terre Haute, etc., 
R Co V Walsh, 38 NBL 634, 11 
Ind.App 13. 


Tex —^International, etc, R. Co v. 

Mclver, CivApp, 40 SW, 438. 

30- Ind—^Pittsburgh, etc, R. Co. v. 
Brough, 81 MEL 67, 168 Ind. 378, 
12 LRApNS., 401—Terre Haute, 
etc., R. Co. V. Walsh, 38 ME. 634, 
11 Ind App 13 

Tex—^International, etc, R Co. v. 
Mclver, Civ App , 40 S W 438 

31. XJ.S.—Clark v Kansas City, etc, 
R. Co, Tenn, 129 P. 341 64 C C.A. 
19. 

51 C J p 1163 note 84. 

32. XJ.S.—dark v Kansas City, etc., 
R. Co., supra. 

33. U.S.—Clark v. Kansas City, etc, 
B. Co., supra, 

34. Mo—Grant v. Omaha, etc, R. 
Co., 68 SW. 91, 94 Mo App. 312 

61 C.J. p 1163 note 87. 

35. Mo.—Grant v. Omaha^ etc., R. 
Co., supra. 

61 C.J. p 1163 note 88. 

36. Geu—Corpus Juris oited la, Pol¬ 
lard V Walton, 190 SB 396, 401, 
65 GaApp 363. 

61 C J. p 1163 note 89. 
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exercised by a prudent person under like circum- 
stances.37 It has been held that a company is 
not obliged to keep men stationed along its right 
o£ way either to guard against or extinguish fires 
which may occur.^s On the other hand, there is 
authority apparently to the effect that, in exces¬ 
sively dry seasons, it is the duly of the company 
to employ extra men to watch the right of way and 
assist in putting out fires.39 

Liability of a company for failure of its em¬ 
ployees to prevent the spread of or to extinguish 
fire exists only w'here the employees are not at 
the time engaged by the company in some duty from 
the company to the public, “^0 and it has generally 
been held that, in the exercise of ordinary care 
to prevent the spread of fires or to extinguish them, 
it is not incumbent on the crews of passenger or 
freight trains to stop the trains and attempt to pre¬ 
vent the spread of or extinguish fires set out by 
the trains or otherwise, and that their failure to 
do so will not render the company liable for inju¬ 
ries to, or destruction of, property caused by such 
fires,**! since this action would endanger the lives 
of passengers whose safety depends on trams com¬ 
plying with their schedules^^^ different rule, 
however, has been laid dowm m respect of crews 
of gravel trains; and it has been held that, where 
a gravel train on which there is a large number of 
men starts a fire along the company’s right of way 
and the servants in charge of the tram know of 
the existence of the fire and fail to leave men to 
extinguish the flames, there is such negligence 
as renders the company liable for damages caused 
by the fire.** 


b. Fires OriginatizLg in Conduct of Business 

(1) On railroad’s premises 

(2) Off right of way 

(1) On Railroad’s Premises 

If a railroad is negligent either in starting a fire on 
Its premises or in preventing its escape it Will be liable 
for injuries resulting from such negligence. 

Since a railroad company has imposed on it a 
duty to use a reasonable degree of care and dili¬ 
gence to keep its right of w-ay free from inflamma¬ 
ble matter where fire from sparks may be communi¬ 
cated to the property of others- it has the right to 
keep its right of way clear of combustible mate¬ 
rial,** and it is not liable for damages resulting 
from the spread of fire from its property to adja¬ 
cent property where it sets out the fire on its own 
premises for the purpose of cleaning its right of 
way from weeds, grass, etc., provided it uses rea¬ 
sonable care and prudence in setting it out and pre¬ 
venting its escape,*^ On the other hand, if the 
company is negligent either in setting out the fire, 
or in preventing its escape, or in both respects, it 
will be liable for injuries to property resulting from 
such negligence ;*® and, a fortiori, it is liable where 
the setting out of the fire is something more than 
culpable negligence and amounts to a positive 
wrong by reason of the surrounding circumstanc¬ 
es.*'^ Where, on account of the velocity of the 
wind, it is dangerous to attempt to burn off a right 
of way, It is the duty of the company, and not of 
the owner of adjacent property, to plough or bum 
fire guards to protect such adjacent property.** 

Where a fire is started on a right of way or 
other premises of a railroad company by reason of 
its negligence in the operation of its trams,** or 
through other agencies used in the furtherance of 


37. Tex.—^Missouri Paa R. Co. v. 
Platzer, 11 BW. 160, 78 Tex. 117, 
15 Am SR 771, S L.B.A. 639 

Vt.—^Van Dyke v. Grand Trunk R. 
CJo., 78 A. 958, 84 Vt. 212, AniLCaau 
1913A 640. 

^Standard as to pcreseirvatlon of prop- 
eortv not appUeabla ^ 

The statute provldlngr that ordi¬ 
nary care or diligence, as applied to 
the preservation of property, means 
that care which every prudent man 
takes of his own property of a simi¬ 
lar nature, was not applicable in ac¬ 
tion against receivers of railroad for 
damages to trees and fence from a 
fire which agents of receivers al¬ 
legedly permitted to spread from 
right of way—^Powell v. Blackstock, 
13 SS.2d 508, 64 GaJVpp. 442. 

38. Md.—^Baltimore, eta, R. Co. v. 
Shipley, 89 Md 251. 

51 C.J. p 1165 note 8. 


39. Vt.—Van Dyke v Grand Trunk 
R. Co. of Canada, 78 A. 958, 84 Vt 
212, AnnCasl93 3A 640. 

4a Tex.—^Missouri Pac R Co v. 
Donaldson. 11 S W, 163, 73 Tex. 124 
-—Galveston, eta, R Co v. Chittim, 
71 S.W. 294. 81 Tex.avJLpp. 40. 

41. Ind.—Pittsburgh, eta, R, Co. v. 
Brough, 81 NE 57, 168 Ind, 878, 
12 D.R.A.,NS., 401. 

51 C J. p 1166 note IL 

42. Mo —^Excelsior Products Mfg. 
Co. V. Kansas City Southern R. 
Co., 172 S.W. 369, 263 Mo. 142. 

43. Wis.—^Rolke V. Chicago, eta, R. 
Co., 26 Wis. 637. 

44. Ga.—^Pollard v. Walton, 190 S. 
E 396, 55 Ga.App. 353. 

Ind —^Liouisville, eta, R. Co. v. 
Nitsche, 26 N.E1 61, 126 Ind. 229, 
22 AmS.R 582, 9 L.R.A. 750. 
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Pa.—Nicholson v. Buffalo, R. & P. 
Ry. Co., 163 A, 128, 302 Pa. 41. 

45. Ga.—Pollard v. Walton, 190 S. 
E. 396, 56 GaApp. 353 

Pa.—Ni<^ol8on V Buffalo R. & P. Ry, 
Co., 153 A. 128, 302 Pa. 41. 

51 <XJ. p 1162 note 81. 

46. Ga-—Pollard v. Walton, 190 S B. 
396, 55 Ga.App 353. 

Mass.—^Deerfoot Earms v New York, 
N. H & H. R. Co., 96 NE.2d 872. 

51 C J. p 1163 note 82. 

47. Ind.—^Louisville, eta, R. Co. v. 
Nitsche, 26 N.E. 61, 126 Ind. 229, 
22 Am S R. 582, 9 L.RA 750. 

51 C.J. p 1163 note 88. 

48. Tex.—Quanah, eta, R. Co. v. 
Stearns, CivAjp., 206 SW 857. 

49. Cal.—Clark v. San Erandsco, 
eta. R. Co, 76 P. 507, 142 CaL 614. 

51 C.J. p 1168 note 91. 
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its business,and the fire spreads to adjoining 
property and injures it, the company is, of course, 
liable if it has failed to use ordinary care and dil¬ 
igence to prevent the spread of the fire to the ad¬ 
joining property. It has also been held that it 
IS liable, although it may have used ordinary care 
and diligence^i to prevent the spread of the fire 
thus negligently started, the view being taken that 
negligent failure of the company to put out the 
fire when it could have done so adds nothing to 
its liability if it negligently started the fire^^ 
However, there are decisions holding that, although 
a company negligently sets fire to its right of way 
and the fire spreads to adjacent lands injuring them, 
the company is not liable unless it was negligent 
in suffering the fire to so spread,^3 but the fact 
that the railroad men did all in their power to ar¬ 
rest the fire after it had spread beyond the rail¬ 
road's right of way does not relieve the railroad 
of liability.54 

Where a fire originates on a right of way, with¬ 
out negligence on the part of the company, through 
the operation of its trains,®® or through other agen¬ 
cies used in the furtherance of its business,®® 
reasonable care must be used to prevent the spread 
of the fire to adjoining property or to extinguish 
It if it reaches the property, and if it is injured 
or destroyed by reason of failure to exercise such 
care, the company will be liable for the damages 
sustained. Prior to a statute which makes a rail¬ 
road liable for fire caused by its engines regard¬ 
less of negligence, it was held that where a fire 
originating on a right of way was not caused by 
the company's negligence, failure of its servants, 
even though they had kno-wledge of the fire, to pre¬ 
vent its spread to adjoining premises would not 
render the company liable for the injury sus¬ 
tained.®’^ 


(2) Off Right of Way 

It has been held to be the duty of a railroad com¬ 
pany to use ordinary care to extinguish fires started with¬ 
out negligence on contiguous lands, although it has also 
been held that the company is under no such duty unless 
the fire was caused by the railroad’s negligence. 

According to some decisions, it is the duty of 
a railroad company to use ordinary care to ex¬ 
tinguish fires started without any negligence on 
Its part on contiguous lands, and a failure to ex¬ 
ercise such care gives a right of action for any 
resulting injury.® 8 On the other hand, it has 
been held that, where property near a railroad 
is set on fire by sparks from a locomotive, the 
company is under no duty to extinguish the fire if 
it was not caused by negligence.®® 

c. Fires Not Originated by Railroad 

Where a fire for which the railroad is not responsible 
originates along its right of way, the railroad, If It knows, 
or is chargeable with knowledge, of the fire, must use 
reasonable care to prevent the spread thereof. 

Where a fire is started on, or along, a right of 
way from no cause for which the company is re¬ 
sponsible, if it knows, or is chargeable with knowl¬ 
edge, of Its existence, it must use reasonable care 
to prevent the spread of the fire, and if it fails 
to do so, it will be liable fo-r the resulting dam¬ 
ages.®® It has been held that a company is neg¬ 
ligent where it knowingly permits hoboes to build 
camp fires along its right of way, and that it is 
liable for injuries caused by the spread of the 
fire to adjoining premises.®^ 

§ 496. Proximate Cause of Injury 

a. Injuries to property 

b. Injuries to person 

a. Injuries to Property 

(1) In general 


so. Tex.—Chicasro, etc, H. Co. v. 
Trinity Valley Produce Co, Civ, 
App, 269 SW. 1109—St Louis 
Southwestern R Co v Anderson, 
Civ App, 173 SW. 908. 

51- Ky—^Louisville, etc, R. Co. v. 

Haggard, 170 S W. 966, 161 Ky. 817. 
51 C.J p 1163 note 93 
62. Ky.—^Louisville, etc., R. Co. v. 
Haggard, supra. 

52. Ind.—Indiana, etc, R. Co v. 

Adamson, 90 Ind 60. 

61 C J. p 1163 note 96. 

54. Ind —Chicago, eta, R Co. v. 
Lruddington, 38 N.H. 342, 10 Ind 
App 686. 

55. Wash—Jordan v. Spokane, eta, 
R. Co., 186 P. 876. 109 Wash. 476 

61 C J. p 1164 note 97. 


56. Tex.—San Antomo, etc, R. Co. 

V Moerbe, Civ App, 189 B.W, 128. 
51 CJ P1164 note 98. 

57. Mo.—^Kenney v. Hannibal, eta, 
R Co., 70 Mo. 252. 

61 C J. p 1164 notes 98 [b], 99. 

5& Tex—Missouri OPac R. Co. v. 
Platzer, 11 SW. 160, 78 Tex 117, 
16 Am.S.R. 771, 8 L RA. 639. 

61 CJ p 1164 note L 

59. Fla—^Atlantic Coast Line R. Co. 

V Benedict Pineapple Co, 42 So. 
629, 52 Fla. 165. 

60. US —American Sheet, eta, Co 

V Pittsburgh, etc, R. Go., Pa, 
143 F 789, 76 CCA 47, 12 LRJ^, 
NS, 382, 6 AnnCas. 626. 

61 aJ. p 1165 note 3 
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Ordinary care 

Mo—^3ih:celaior Products Mfg Co v 
Kansas City Southern R. Co., 172 
S.W 869. 263 Mo. 142, Aim.Cas 
1917B 1047. 

Damaged viaduct blooUag jOremen 
A railroad is not liable for damage 
caused by fire which fire department 
could not reach to extinguish be¬ 
cause a portion of a viaduct over its 
track was unrepaired, when the rail¬ 
road had no duty to make the re¬ 
pairs because the damaged portion 
weu3 outside its right of way —^Hays 
V. Texarkana & Port Smith Ry Co, 
Tex.Civ,App.. 87 S.W 2d 1106, error 
dismissed. 

61. Ark—St Louis, etc, R Co. v. 
Ballard, 287 S.W. 738, 172 Ark 
161. 
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(2) Intervening agencies 

(3) Concurring negligence of third per¬ 

son 

(4) Fire started by railroad uniting with 

fire of other origin 

(1) In General 

A railroad company rs liable for damages caused by 
fire only where its hre or negligence is the proximate 
cause of the Injury. 

While it has been stated that proximate and re¬ 
mote cause is eliminated under statutes making 
railroads liable, regardless of negligence, for dam¬ 
age to property injured by fire commumcated by en¬ 
gines or originating on the right of way,®^ a rail¬ 
road company is liable for damages to property 
caused by fire only where its fire is the proximate 
cause of the injury; or in other words, where the 
injury is a consequence so natural that a reason¬ 
able person might or should have foreseen that it 
was likely to result.®^ The acts of the railroad, 
where negligent, must contribute to the injury 
which results from the fire,®^ and must not be too 
remote from the injury.®^ Merely furnishing a 
condition by which injury is made possible does not 
necessarily constitute the proximate cause of the 
injury.^® It is sufficient if, at the time of the neg¬ 
ligence, the wrongdoer might, by the exercise of 
ordinary care, have foreseen that some injury 
might result from his negligence,®'^ It is not neces¬ 
sary that the particular injury and the particular 
manner of its occurrence could have reasonably 


been foreseen nor is it essential to liability that 
the injury inflicted should have been so certain 
to result from the company’s negligence that a 
reasonable person could have foreseen that it 
would result, or that it would probably result;®® 
it is enough if it be a consequence so natural and 
direct that a reasonable person might, and natural¬ 
ly would, see that it was liable to result from such 
negligence, that is, that it might follow.^® 

Where the progress of a fire negligently set 
out by a railroad company is continuous and the 
spread of it is not occasioned by any intervening 
cause, neither the distance traversed by the fire 
before it reached the property destroyed, and for 
which a recovery is sought, nor the time elapsing 
between the commencement of the fire and the de¬ 
struction of the property, will prevent a recovery 
The word “proximate,” it is said, as used in the 
term “proximate cause,” means closeness of causal 
connection, and not nearness in time or distanceJ^ 

Where the use of backfires is reasonable and 
proper under the circumstances, the original fires 
started by the railroad become the direct, efficient, 
and proximate cause of all the fires, and, if the 
backfires cause the damage, the predominant cause 
of the damage is the original fire.'^® If the fire on 
the railroad’s right of way escapes without neg¬ 
ligence on the part of either the railroad or the 
landowner, the landowner’s loss is the result of an 
unavoidable accident for which the railroad is not 
hable.'^^ 


es~ us —^Fraser-Patterson Lumber 
Co. V. iSouthern Ry. Co., D.C S.C., 
79 FSupp. 424 

SC—^Thompson v Richmond, etc, 
R. Co., 24 S.C 366. 

ea. Or—^Aune v. Oregon Trunk Ry., 
51 P.2d 663, 161 Or. 622. 

61 aJ. P 1166 note 16. 

Contributory negligence as proximate 
cause see infra S 508. 

Pirozimate xesnlt 

Under statute concerning liability 
of railroads for destruction of prop¬ 
erty by fire, if the burning of plaln- 
tifC’s warehouse was the proximate 
result of a fire started by railroad's 
employees along the right of way. 
railroad was liable, regardless of 
negligence —^Lowden v. Shoffner 
Mercantile Co., C.C.A.Ark., 109 F2d 
956. 

Plra started hy third person 

A railroad was not liable for per¬ 
sonal injuries and property damage 
resulting from collision of automo¬ 
bile with rear of another automobile 
proceeding in the same direction, as 
alleged result of smoke caused by 
fire on right of way, if fire was start¬ 
ed by act of another and not in con¬ 


nection with operation of railroad.— 
Exits V. niinois Cent. R. Co., 24 N’.E. 
2d 262, 303 IIlJ^pp. 25. 

64i U.S—Spokane International Ry. 
Co. V. U. S., CC.A.Idaho, 72 P 2d 
440. 

65- Or.—Aune v. Oregon Trunk Ry., 
61 P2d 663, 161 Or. 622. 

66. Ill.—Sycamore Preserve Works 
V. Chicago & N. W. R. Co., 1 NB. 
2d 522, 284 llUApp. 446, reversed on 
other grounds 7 NE2d 740, 366 
111. 11, 111 ALuR 1133, conformed 
to 12 N‘E,2d 42, 293 RlJ^p. 20. 
OomliTistibles on. right of way 
Railroad is not liable for destruc¬ 
tion of warehouse adjoining right of 
way because fire started on right of 
way. whicOi railroad negligently 
failed to keep dear of combustible 
material as required by statute, 
where presence of combustible ma¬ 
terial was not proximate cause of 
destruction, but merely furnished 
condition by which destruction was 
made possible —Sycamore Preserve 
Works V. Chicago & N. W. R. Co., 
supra, 

Xieaving freight cars tulocked 
In action for damages resulting 
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from burning of plaintiff's buildings 
by fire started by hobos In railroad’s 
freight cars standing on siding, act 
of leaving doors of cars unlocked 
is not proximate cause of fire.— 
Aune V. Oregon Trunk Ry., 51 P.2d 
663, 151 Or 622. 

67- m.—^Illinois Cent. R. Co. v. Si¬ 
ler. 82 NE 362, 229 Ill 390, 15 L 
RJV.,NS, 819, 11 AnnCas 368 

68- Mo—Greer v. St Louis, etc., R 
Co, 158 SW. 740, 173 MoApp 276 

51 C J. p 1166 note 17. 

69- Ill.—Chicago, etc., R Co. v. Pen¬ 
nell. 110 Ill 436. 

70. Ill.—Chicago, etc, R. Co. v. Pen¬ 
nell, supra 

7L N.C—^Hardy v. Hines Bros. 
Lumber Co, 76 S E 856, 160 NC. 
113, 42 L.RA,N*.S, 759. 

61 C.J. p 1170 note 51 
72. NJ—Kuhn v. Jewett, 32 N.J. 
Bq. 647. 

73- U.S—^Lowden v. Sttioffner Mer¬ 
cantile Co., C.CA.Ark, 109 r.2d 
956. 

74^ Tex —St. Louis Southwestern 
Ry. Co of Texas v. Jones, Civ. 
App., 138 ■S.W,2d 677. 
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Under statutes or ordinances regulating the speed 
at which trains may be run through cities, towns, 
or villages, the unlawful rate of speed must be 
the proximate cause of the injury, and a company 
is not liable for damages by reason of running its 
tram at an unlawful rate of speed unless the fire 
would not have occurred except for such speed 
and also the failure to observe a statutory require¬ 
ment with respect to checking the speed of a tram 
at a public road crossing, while it is negligence as 
to injuries occurring on the crossing, is irrelevant 
in a suit for setting fire to adjoining property un¬ 
less it is shown that the proximate cause of the 
fire was failure to check the train.'^® 

(2) Intervening Agencies 

(a) In general 

(b) Spread of fire 

(a) In General 

ff there is an efficient Intervening agency between 
the act of the railroad and the final Injurious result, 
the railroad will not be liable for damage to property 
by fire 

If there is an efficient intervening agency be¬ 
tween the act of the railroad company and the 
final inj’urious result, the company will not be lia¬ 
ble If some new cause intervenes which is not 
the consequence of the first wrongful cause or 
under the control of the railroad,and of such a 
character that it could not have been foreseen by 
the exercise of reasonable diligence by the com¬ 
pany,*^® and except for which the final inj'urious 
consequence could not have happened,80 the rail¬ 
road will not be liable. A railroad is not liable 
for a fire started by some one else on its right of 
way merely because it could have foreseen that dan¬ 
ger would result from such a fire because of the 
condition of the right of way,8i but in order to 
render the railroad liable it must be able to foresee 
that such independent forces will probably, or are 
likely to, concur or intervene.*^ 


(b) Spread of Fire 

aa. In general 

bb. Natural forces or agencies 
aa. In General 

In order to recover for injuries to property by Are 
set out by a railroacT, it is not necessary that the fire 
should be directly communicated by the railroad to the 
property injured. 

The general rule is well settled by the great 
weight of authority that in order to recover for 
injuries to, or destruction of, property by fire set 
out by a railroad company, it is not necessary that 
the fire should be directly communicated by the 
company to the property injured or destroyed.83 
A recovery may be had for the destruction of 
property by fire set out by a company on its own 
property and thence escaping to the property of 
an adjoining owner.84 Generally, if the injury 
is one which might reasonably have been anticipat¬ 
ed from the act of the company ivl permitting the 
fire to start or escape, and the fire bums as one 
continuous fire without a break in the line of causa¬ 
tion, and without the aid of any independent agen¬ 
cy, the injury, if traceable to the first fire, is a 
proximate consequence of the fire notwithstanding 
the fire has passed through the land or property of 
others before causing such injury.88 It has been 
held that the propriety of the rule cannot be af¬ 
fected by considerations as to the extent of liabil¬ 
ity to which the railroads might be thereby sub¬ 
jected, even if the rule results in bankruptcy and 
compels them to suspend their operation 86 
however, the fire spreads beyond its natural lim¬ 
its by means of a new and independent agency, the 
loss is a remote consequence for which the rail¬ 
road company is not responsible.®7 However, the 
view has also been taken that where a railroad 
negligently sets out a fire on its own premises, and 
the fire spreads to the land of an abutting owner, 
and is thence communicated to the lands of third 
persons which do not abut on the premises of the 


75. Tex—^Bennett v Missouri, etc, 
R Co, 32 SW. 834, 11 Tex Civ. 
App. 423. 

61 C J. p 1159 note 50 

76- Ga—Western, etc., R. Co. v 
Maynard, 77 S B 399, 189 Ga 407. 

77. Minn—Johnson v, Chicago, etc., 
R Co, 16 NW. 488. 81 Minn. 67, 
61 

51 C J. p 1166 note 22 

78- Kan—Atchison, etc, R. Co. v. 
Bales, 16 Kan. 252—Atchison, etc, 
R Co. V. Stanford, 12 Kan 364, 15 
AmR. 362. 

79. HI —Illinois Cent R. Co. v. 
74 C J S.—69 


Siler, 82 KE 362, 229 III 390, 15 
LRA.NS, 819, 11 AnnCas. 368. 

51 C.J p 1167 note 25. 

sa Ill—^Illinois Cent R. Co. v. Si¬ 
ler, supra 

Kan.—^Atchison, etc., R. Co. v. Stan¬ 
ford, 12 Kan. 364. 

81. Ill—Sycamore Preserve Works 

V Chicago & N. W. Ry Co, 7 N B 
2d 740, 366 Ill. 11, 111 AL.R 1133, 
conformed to 12 NB2d 42, 293 Ill. 
App 20 

82. Ill—Sycamore Preserve Works 

V Chicago & N W, Ry. Co., su¬ 
pra. 


83- Tex—St Louis Southwestern R 
Co. V Gentry, Civ App., 80 SW 
844 

61 C J. p 1167 note 27. 

84. Iowa—Knight v. Chicago, etc,, 
R. Co, 46 NW 1112, 81 Iowa 310 

51 C J. p 1167 note 28. 

85. Ind —Chicago, etc., R Co v. 
Ross, 56 NE. 451, 24 Ind App 222 

61 C J. p 1167 note 29 

86. Ill—^Pent v Toledo, etc., R, Co, 
69 Ill 349, 14 Ain.R. 13 

87. Tex.—St Louis Southwestern 
R Co V. Gentry, Civ App., 80 S.W. 
844 

51 C,J. p 1168 note 31. 
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railroad, the railroad is not liable for damages to 
the property of such third persons, the view being 
taken that the injury is not the proximate result 
of the original fire.®^ 

bb. Natural Forces or Agencies 

The Intervention of natural forces or agencies be¬ 
tween the negligent act of a railroad in starting the fire 
and the injury to the property is not necessarily such 
an intervening cause as will relieve the railroad of lia¬ 
bility. 

The general rule is well settled that the interven¬ 
tion of natural forces or agencies between the neg¬ 
ligent act of a railroad company in starting the 
fire and the injury to, or destruction of, property 
by fire so started is not such an intervening cause 
as will relieve the company of liability.®® This 
principle applies although the force or agency is 
the law of gravitation,®® and the fact that the fire 
which destroys the property is first set out in com¬ 
bustible matter in a state of nature on the property 
of the railroad company', or of plaintiff, or of a 
third person, and thence communicated to the prop- 
erty destroyed, is not such an intervening agency 
as to affect the liability of the company.®^ 

Wind, The general rule is well settled that the 
wind is not to be regarded as an independent in¬ 
tervening agency so as to relieve a railroad com¬ 
pany from its liability on the ground that its neg¬ 
ligence IS not a proiSumate cause of the injury.®^ 
The principle has been applied not only to winds of 
ordinary velocity,®® but also to high winds which 
are not extraordinary or unusual at the time and 
place of the injury and might reasonably have been 
anticipated,®^ the view being taken that it is only 
strong winds which are unusual or extraordinary 
that may be regarded as an intenrening cause.®® 


Nevertheless, it has been generally held or said 
that, if the wind is of such an unusual or extraor¬ 
dinary character that the company could not have 
reasonably anticipated it, it must be considered an 
interv’ening cause, exempting the company from 
liability for the injury ®® There are, however, de¬ 
cisions in -which it is either held®" or said®® that 
the fact that the wind was of an unusual or ex¬ 
traordinary nature does not exempt the company 
from liability. 

A change in the direction of the wind which was 
blowing at the time the fire was set cannot be con¬ 
sidered as an intervening agency, so as to ex¬ 
empt the railroad company from liability if it was 
negligent m setting out the fire,®® although it may 
have earned the result of the negligence further 
than it would otherwise have gone.i So, also, an 
increase in the velocity of the wind after the fire 
was set, if not of an extraordinary character, is 
not an intervening cause that will prevent re¬ 
covery.® 

Running water. While there is authority to the 
contrary,® the better view is that running water is 
not an independent intervening agency for carry¬ 
ing combustible matter, such as burning oil, which 
will relieve the company from liability,^ the view 
being taken that, as an agency for the transmis¬ 
sion of burning oil, it is just as certain and ef¬ 
fectual in its operations as the wind in carrying 
flame, or a spark, or combustible matter in spread¬ 
ing a fire ® 

(3) Concurring Negligence of Third Person 

The fact that the negligence of a third person may 
have contributed to the injury to property Is not a 
defense to an action against a railroad for injury to 


88. NT.—Davies v. Delaware, etclp 
R. Co., lOS N.E. 95, 215 N.T. 181. 
61 C.J. p 1167 note 29 [c]. 

undev a consorvatloii stainte a 
landowner whose woodlands were 
burned by forest fire originating on 
railroad right of way could recover 
damages, although fire was com¬ 
municated indirectly.—Nicoll v Lrong 
Island R Co, 250 N.T S. 866, 232 
App Div. 485. 

88. N.J —Kuhn v. Jewett, 82 N.J.Bq. 
647. 

51 C.J. p 1168 note 32. 

90- NJ.—Kuhn V. Jewett, supra. 

61 C J. p 1168 note 34. 

91- Tex.—St Louis Southwestern R 
Co V. Gentry, CivApp, 80 S.W. 
844. 

51 OJ. p 1169 note 50. 

SOL. Ga.—Albany, etc., B. Co. v. 


Wheeler, 64 S.K. 1114, 6 GaApp. 
270, 

51 CJ*. p 1168 note 87. 

Tendency to rekindle 

Tendency of wind to rekindle or 
spread smoldering -fire must be an¬ 
ticipated —Nicholson V. Buffalo, R. 
& P. Ry. Co.. 168 A, 128, 302 Pa 41 

93. Ind—Chicago, etc, R Co v. 

I^sh, 63 NB. 794, 168 Ind 423. 

51 C J. p 1168 note 38. 

94w Tex—Pt Worth, etc, R Co. v. 
Arthur, 124 S-W. 213, 58 Tex Civ. 
App. 163 

51 C.J. p 1168 note 39. 

95. Kan.—Union Pac R. Co v. Mc¬ 
Collum, 43 P. 97, 2 Kan App 319. 

96. Ind—^Louisville, etc, R. Co. v. 
Nitsche, 26 NE. 61, 126 Ind 229, 
235, 22 AmS,R 582, 9 LR.A 760. 

51 C J. p 1169 note 41. 

97. Minn —^Anderson v. Minneapolis, 
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etc., R. Co., 179 NW. 45, 146 Minn. 
430. 

51 C J. p 1169 note 42. 

98- Va—^Tyler v. Ricamore, 12 S.B 
799, 87 Va 466, 

99. Fla—^Florida East Coast R Co. 
V. Welch. 44 So 260, 63 IFla 145, 
12 AnnCas 210. 

51 C J p 1169 note 47. 

1. Vt.—^Ide V Boston, etc, R. Co., 
74 A 401, 83 Vt 66, 

2. Fla—Florida East Coast R Co- 
V Welch, 44 So 260, 63 Fla 146, 
12 AnnCas 210 

Ga—Corpus Juris cited in Pollard v. 
Walton, 190 SE. 3S6, 399, 55 Ga 
App 363 

3. Pa—Hoag v. Lake Shore, etc, 
R. Co., 85 Pa 293, 27 Am R- 653. 

4. NJ—^Kuhn V. Jewett, 82 NJ.Eg. 
647. 

61 C.J. p 1169 note 45. 

6. N. J.—Kuhn v. Jewett, supra 
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property caused by a Are negligently set out by the 
railroad. 

In accordance with well settled principles, it is 
not a defense to an action against a railroad com¬ 
pany for injury to, or destruction of, property by 
fire negligently set out by it that the negligence of 
one for whose acts the owner of the property in¬ 
jured or destroyed was not responsible may have 
contributed to the injury complained of;® and the 
fact that both the company and such stranger are 
each, on account of his own negligence, liable to 
plaintiff, IS no defense to either the company or 
the stranger.7 All of the legal consequences of 
being joint wrongdoers must follow, one being that 
each IS liable to the full extent of the damages 
growing out of the wrongful acts.® 

(4) Fire Started by Railroad Uniting with 
Fire of Other Origin 

A railroad which negligently sets a fire is respon¬ 
sible for the damage done by it, although the fire is 
joined by a fire set by a third person, and the two con¬ 
currently do the damage, If it appears that the first 
fire would have done the damage alone. 

A railroad company which negligently sets a fire 
is responsible for the damage done by it, although 
the fire is joined by a fire set by a third person, 
and the two concurrently do the damage, if it ap¬ 
pears that the first fire would have done the dam¬ 
age without the assistance of the second fire.® 
So, also, where a company sets a fire and is neg¬ 
ligent in failing to extinguish another fire not 
started by it, and allows it to escape and join the 
fire started by it, it is liable for the damages caused 
by the two fires, after they had joined.^® Where 
a company is responsible for the origin of a fire 


which unites with another fire of equal rank and of 
unknown origin, but which it is morally certain 
was set by some human agency, and the combined 
fires destroyed plaintiff’s property, the company is 
liable for the entire damages.^i It has also been 
held that a company cannot escape liability for 
a fire negligently started by it by showing that the 
fire united with another of no responsible origin 
and that plaintiff’s property was destroyed by the 
combined fires, if it appears that the fire started 
by the company was a material element entering 
into the destruction of the property ,1^ but as to 
this a contrary view has been taken.!® 

b. Injuries to Person 

(1) In general 

(2) In attempt to save property 

(1) In General 

In order that there may be a recovery for personal 
injuries caused by the negligent setting out of a fire 
by a railroad, it must appear that the negligence of the 
railroad was the proximate cause of the injury. 

In order that there may be a recovery for per¬ 
sonal injuries caused by the setting out of a fire 
by a railroad company, it must appear that the 
negligence of the company was the proximate cause 
of the injury,!^ and if there is an independent in¬ 
tervening agency between the negligent act of 
the company and the final injurious result, the 
railroad will not be liable.!® 

(2) In Attempt to Save Property 

(a) Injury to owner 

(b) Injury to third persons 


6. Tex —^Freeman v. Peacock, Civ. 
App, 149 SW. 269. 

51 C.J. p 1170 note 64. 

7. Fla—Jacksonville, etc, R Co. v 
Peninsular Land, etc, Co, 9 So 
661, 27 Fla 1, 157, 17 L.R'A. 33, 
65. 

8. Minn —^McClellan v St Paul, etc., 
R Co, 69 ISr.W 978, 68 Minn 104. 

61 C J p 1170 note 56 

9. Id€uho—^Miller v. Korthepn Pac. 
R Co.. 135 P 846, 24 Idaho 667, 
48 L.R.A..asrS.. 700, AnnCas.l916C 
1214. 

10- Minn —Farrell v. Minneapolis, 
etc, R. Co. 141 N W. 491, 121 Minn. 
357, 360, 45 L.R.A.,KS., 215. 

61 C J. P 1171 note 58 

11. Wis.—^Kingston v. Chicago, etc., 
R Co, 211 N.W. 918, 191 Wls. 610, 
617. 

51 C J- p 1171 note 69. 

IS. Minn.—Anderson v. Minneapo¬ 
lis, etc, R. Co, 179 N.W. 46, 146 
Minn. 430, disapproving Cook v. 


Minneapolis, etc, R. Co, 74 N.W. 
661, 98 Wis. 624, 67 Ana S R. 830, 
40 L R.A. 457. 

13. Wls.—Cook V. Minneapolis, etc., 
R Co., 74 NW 561, 98 Wls. 624, 
643, 67 Am SR 830, 40 L.RA. 467 

51 C.J. p 1171 note 61. 

14. Tex.—Allison v St. Louis South¬ 
western R Co., Civ App, 267 SW 
959, error dismissed. Com.App., 282 
SW 1117. 

61 C.J p 1171 note 67. 

Injury to Snlant 

Where a railroad company sets Are 
to combustibles negligently left on 
its right of way and fire spreads to 
the front yard of a house adjoining 
the right of way and hums a child 
two years old playing in the yard, 
the negligence of the company is the 
proximate cause of the injury,— 
Greer v. St Louis, etc., R. Co„ 168 
S.W. 740, 173 Mo App. 276. 
lU person injured by smoke 

The fact that smoke and fumes 
caused by fire would have done no 
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substantial harm to a person who 
was not ill does not preclude recov¬ 
ery for a railroad's negligence in al¬ 
lowing a fire to spread to a locality 
where the railroad should have an¬ 
ticipated that there were homes, 
some of which foreseeably contained 
ill persons—Missouri Pac. R Co. v. 
Johnson, 133 SW2d 33. 198 Ark. 
1134. 

15. m.—^Eilts V Illinois Cent. R. 

Co, 24 N.H.2d 252, 303 IlLApp. 26. 
Ind—Shubert v. Thompson, 32 NF. 

2d 120, 109 Xnd'App. 34. 

Fasee left on right of way 

Where small boys found a fusee 
on railroad's right of way and took 
It home, and smaller boy subsequent¬ 
ly obtained the fusee and set it afire, 
with the result that it set his sister's 
dress afire, alleged negligence of 
railroad was not the “proximate 
cause" of the sister's injury and 
railroad was not liable—^Dabrowski 
V. Illinois Cent R. Co., 24 N F 2d 
382, 303 IlLApp. 31. 
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(a) Injury to Owner 

Generally a person who acts with reasonable care 
and prudence may recover for personal injuries received 
in an attempt to save his property from a fire negligently 
caused by a railroad. 

It has generally been held that a recovery may 
be had by reason of personal injuries or death sus¬ 
tained by persons attempting to put out fires com¬ 
municated to their property through the negligence 
of railroad companies, where they have acted wdth 
reasonable care and prudence,!® whether the in¬ 
jury resulted from actual contact with the fire^^ 
or from overexertion,the view being taken that 
the negligence of the company is the proximate 
cause of the injury.!® However, it has also been 
held that the act of the owner in attempting to 
save the property, and not the negligence of the 
company in setting out the fire, is the proximate 
cause of the injury,^® and this is so whether or 
not the owner of the property is, himself, guilty of 
negligence.21 

(b) Injury to Third Persons 

While It has been held that a person may recover 
for personal Injuries received in attempting to save the 
property of another from a fire negligently caused by 
the railroad, there is authority to the contrary. 

While it has been held that a person may recover 
damages for personal injuries received in attempt¬ 
ing to save the property of another from a fire 
caused by a railroad,®® it has also been stated that 
a person who has no connection with the property 
is a volunteer, and cannot recover for injuries sus¬ 


tained while attempting to save the property of an¬ 
other from such a fire,®® the person’s voluntary 
act being the proximate cause of the injury.®^ 
has also been held that no one should be permitted 
to recover for injuries sustained in attempting to 
save property of another from fire in the face of 
obvious dangers such as no reasonably prudent 
man would, under the circumstances, incur ®5 A 
person who is not the owner of the property which 
he was attempting to save when he received a per¬ 
sonal injury may recover if he were a resident 
on the property,®® enjoyed some authority with re¬ 
spect to it,®7 was under a responsibility for the 
property,®® or was an employee of the person whose 
property was endangered by the fire ®® 

Fireman, A railroad company is not liable to a 
fireman extinguishmg a fire set out by the rail¬ 
road where his injury was not a proximate result 
of the fire,®® and a railroad company has also been 
held not liable for personal injuries incurred by a 
fireman in extinguishing a fire negligently caused 
by the railroad because the railroad owes no duty 
to the fireman.®! 

§ 497, Contributory Negligence and Assump¬ 
tion of Risk 

a. In general 

b. Effect of statutory provisions 
a. In G^eral 

Contributory negligence by an owner of property may 
constitute a complete bar to recovery for loss of, or 


le. HI.—^Illinois Cent. R Co. v. Si¬ 
ler. 82 NE 362, 229 IlL 390, 15 
L.R.A.,N.S., 819. 

61 C J p 1191 note 15. 

Contributory negliffence in extin¬ 
guishing fire as bar to recovery for 
personal injury see infra S 497 et 
sea. 

17. Iowa.—Glanz v. Chicago, etc, R 
Co., 93 N.W. 575, 119 Iowa 611. 

51 GJr. p 1191 note 16. 

18. Iowa.—Glanz v. Chicago, etc., R. 
Co, supra. 

19. Cal — CozpiLs Juris guoted In 
Haverstick v. Southern Paa Co., 
37 P 2d 146, 160, 1 Cal App 2d 606 

Iowa—Glanz v. Chicago, etc., R. Co, 
93 N.W. 676, 119 Iowa 611. 

61 C J. p 1172 note 70> p 1191 notes 
15, 18. 

20. Ala—^Braden v. St. Louis-San 
Francisco R. Co., 187 So. 663, 223 
Ala 659. 

Ark—^Missouri Pac. R. Co. v. Ben- 
ham, 89 SW.2d 928, 192 Ark. 85. 

61 C.J. p 1171 note 68, p 1191 note 
19. 

SI. Tex.—Seale v. Gulf, etc., R, Co., 
65 Tex 274, 57 Am R. 602. 


22. Iowa.—^Limmg v. Illinois Cent 
R. Co. 47 NW 66, 81 Iowa 246. 

23. IJ.S—^Pike V Grand Trunk R 
Co, CCNH, 39 F 255. 

N H —Glines v. Maine Cent. R. R, 
52 A 2d 298, 94 N.H 299 
Statutes zelatULg to liability of 
railroads for damages from fire 
caused by locomotives would not 
apply to a party who allegedly sus¬ 
tained injuries while attempting to 
extinguish a fire, although such fiire 
resulted from railroad's negligence 
in the operation of its railroad.— 
Qlines V. Maine Cent. R R, supra— 
Clark V. Boston & M. Railroad Co, 
101 A. 796, 78 N.H. 428, LR.A.1918A 
518. 

24- ITS.—^Pike v. Grand Trunk R 
Co., C.CNH, 39 F. 265. 

61 C J. p 1173 note 72. 

25. N C —^Pegram v. Seaboard Air 
Line R Co., 61 S.B. 976, 139 N.C 
303, 4 Am S R. 214. 

26. N.H.—Glines v. Maine Cent R 
R., 52 tA.2d 298, 94 N.H. 299. 

27. NwH.—Glines v. Maine Cent. R 
R. supra. 


28. NH.—Glines v. Maine Cent R 
B., supra. 

29. N C —^Pegram v Seaboard Air 
Line R Co. 61 SB 976, 139 NC. 
303. 4 AnnCas 214. 

30. Go.—Georgia R, etc, Co. v. 
Konkle, 137 SB 113, 36 GaApp. 
569. 

61 C J. p 1172 note 73. 

Floor cave-ln 

Where fire was negligently set out 
by a railroad company in a building 
and a city fireman was injured by 
a cave-in of a floor from an unob¬ 
served defect therein, the falling of 
the floor was an independent and In¬ 
tervening agency which the company 
could not have reasonably anticipat¬ 
ed, and the defective condition of the 
floor and not the negligence of the 
company was the proximate cause of 
the injury—Georgia B., etc, Co. v. 
Konkle, 137 SB. 113, 86 Ga.App. 569. 
570. 

31. N.H.—Clark v. Boston, etc., R 
Co., 101 A 796. 78 N.H. 428, 430. 
LRA1918A 518 

61 aJ. p 1191 note 23. 
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injury to, such property by Are negligently set out by a 
railroad company, if It is the proximate cause of the 
Injury. 

In the absence of statutes providing otherwise, 
contributory negligence constitutes a complete bar 
to a recovery for loss of, or injury to, property 
by fire negligently set out by a railroad company, 
if it is the proximate cause of the injury 32 It has 
been held, however, that, where plaintiffs negli¬ 
gence increased the loss, he may still recover for 
the damage done, up to the time when the contribu¬ 
tory negligence began to affect the result.33 One 
whose property was burned in a warehouse in 
which he had stored it is not chargeable with the 
contributory negligence of the warehousemen in 
leaving highly inflammable property exposed on 
an uncovered platform which caught fire from the 
sparks of defendant’s locomotive and in turn com¬ 
municated the fire to plaintiffs property, destroy¬ 
ing it.34 

Assumption of risk. In the absence of a statute 
imposing liability on a railroad company for in¬ 
jury to property from fire set out by the railroad, 
even in the absence of negligence, as discussed 
supra § 485 et seq, the owner of property near a 
railroad assumes the risk of injury or destruc¬ 
tion by fire incident to the position of his property, 
and cannot recover for losses sustained by fire be¬ 
ing communicated to his property by the company 
due to unavoidable accident and without negligence 
on its part;36 but he does not assume the risk 
of injury or destruction by fire caused by the neg¬ 
ligence of the company or its servants.36 

Injuries to person. As in the case of injuries 
to property, one who has sustained personal in¬ 
juries in attempting to save his property from de¬ 
struction by fire negligently set out by a railroad 
company cannot recover if he has been guilty of 
contributory negligence which is the proximate 
cause of the injury, 37 except where the rule has 
been changed by speaal statutory provision.38 


b. Effect of Statutory Provisions 

A railroad's liability under statutes imposing abso¬ 
lute liability on it for damages caused by fire started 
by Its locomotives is generally not affected by contribu¬ 
tory negligence on the part of the injured property owner 
unless his negligence is gross or such as amounts to 
fraud 

A railroad company’s liability under statutes im¬ 
posing absolute liability on it for damages caused 
by fire started by its locomotives, as considered 
supra § 485 et seq, is generally not affected by con¬ 
tributory negligence on the part of the injured 
property owner.®^ However, an exception to this 
rule is very generally recognized where the con¬ 
tributory negligence is gross or such as amounts to 
fraud,40 and the statutes of some jurisdictions make 
an express exception where the owner is guilty of 
contributory negligence in its ordinary meaning. 

In other jurisdictions by express provision, con¬ 
tributory negligence is not a defense, but the dam¬ 
ages recoverable are affected by the negligence at¬ 
tributable to plaintiffs.42 Under statutes which go 
no further than to make the occurrence of fire 
prima facie evidence of negligence on the part of 
the company, the defense of contributory negligence 
may be available to the railroad company.43 

§ 498. — What Constitutes Contributory 
Negligence in General 

Generally, one who owns property near a railroad 
has the right to use it in the usual and ordinary way, 
although he Is bound to use such care for Its protection 
as a man of ordinary prudence would employ under like 
circumstances. 

It is very generally held that one who owns prop¬ 
erty near a railroad has the right to use it in the 
usual and ordinary way, and in so doing is not 
chargeable with contributory negligence because he 
fails to anticipate and take unusual precautions to 
guard against negligence of the railroad company.44 
An owner of property is not limited in its use by 
its proximity to a railroad, 45 but may cultivate, 
build on, or use his land, or leave it in a state of 


32. Tenn.—Nashville, C & St K 
Ry. V Nants, 65 SW2d 189, 167 
Tenn. 1. 

61 C J p 1172 note 78. 

33. Vt.—Stebbins v. Central Ver¬ 
mont R. Co., 64 Vt 464, 41 Am.R 
855. 

34. Ala —^Alabama Great Southern 
R. Co V. Clarke, 39 So. 816, 146 
Ala. 459. 

36. Ga—Albany, etc, R Co v 

Wheeler, 64 S H 1114, 6 GaApp. 
270. 

51 C J P 1172 note 82. 

36. Ga—Albany, etc, R. Co v 

Wheeler, 64 S.B. 1114, 6 GaApp 

270. 


Or —^La Salle v Oregon Cent. R Co , 
144 P. 414, 73 Or. 203. 

37. Iowa —Glanz v, Chicago, etc, R. 
Co, 93 NW. 575, 119 Iowa 611. 

61 C J p 1173 note 85. 

38. Miss —^Illinois Cent R Co. v 
Thomas, 68 So 773, 109 Miss. 536 

61 C J p 1173 note 86 

39. u S —Praser-Patterson Lumber 
Co V Southern Ry. Cov, B.C S C., 
79 r.Supp 424. 

61 C J. p 1173 note 89. 

40. Ark —^Union Seed, etc., Co. v. 
St LOUIS, etc., R. Co.. 181 S.W. 898, 
121 Ark 586 

61 C J p 1173 note 90. 
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41. Conn —^Hubbard v. New Tork, 
etc, R. Co, 43 A 650, 72 Conn. 24 
—^Martin v New Tork, etc, R. Co , 
26 A. 239, 62 Conn 331 

42. Pla—^Benedict Pineapple Co. v. 
Atlantic Coast Line R Co, 46 So. 
732, 56 Fla. 614, 20 LRA.,N.S. 92 
—^Florida Cent R Co v. Williams, 
20 So. 568, 37 Fla. 406. 

43. Kan.—Scott, etc, R. Co. v. 
Tubbs, 28 P 612, 47 Kan 630. 

44. Tenn —^Nashville. - C & St. L. 
Ry. V. Nants, 65 SW.2d 189, 167 
Tenn 1. 

51 C J p 1173 note 96. 

45. U.S—Le Roy Fibre Co. v. Chi- 
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nature, as he may see proper,^® and, in so doing, will 
subject himself to no risks other than those which 
come from the careful operation of the road,^*^ or 
imavoidable accident.^® However, this rule does not 
protect a landowner who, with knowledge of negli¬ 
gently maintained menacing conditions on the rail¬ 
road right of way, is guilty of identical, mutual, and 
concurring negligence the owner of the property 
IS bound to use such care for its protection as a 
man of ordinary prudence would employ under like 
circumstances, but this is the limit of his duty,®® 
and he will not be chargeable wdth contributory neg¬ 
ligence for not doing an act which, if done, would 
have afforded no protection to his property from 
the fire.®i 

§ 499 . -Erecting Buildings or Other 

Structures on LfSnd of Owner near 
Track 

Although a landowner has the right to erect build¬ 
ings near a railroad track for purposes for which they 
are suitable, he cannot, by the erection of such build¬ 
ings, abridge the railroad's rights in the lawful use of 
its property. 

In the exercise of his right to use his land in 
the ordinary and usual way the owner of land has 
the right to erect and maintain buildings and struc¬ 
tures thereon near a railroad track for the purposes 
for which they are suitable, and in so doing is not 
guilty of contributory negligence,®^ although the 
danger of injury to his property by fire is thereby 
increased,®® and he is aware of this fact,®^ but he 
cannot, by erecting buildings near the track, abridge 
the compands rights in the lawful use of its prop¬ 
erty.®® He is not chargeable with negligence for 
failure to tear down or remove buildings erected be¬ 


fore the railroad track was laid 5® 

Where one erects his building at a reasonably 
safe distance from the track, he cannot be held 
guilty of negligence because his building is so 
situated as to be liable to be set on fire by another 
subsequently erected in dangerous proximity to the 
track ®7 

§ 500. - Care of Buildings on Owneris 

Property near Track 

An owner of buildings near a railroad must exercise 
such care m the protection thereof as a man of ordinary 
prudence would employ under the same circumstances. 
A higher degree of care may be required of him than 
in the case of a person whose property is in a less ex¬ 
posed position. 

While an owner of land has the right to erect 
buildings thereon near a railroad, he is neverthe¬ 
less bound to exercise care m protecting such build¬ 
ings as a man of ordinary prudence would employ 
tmder the same circumstances,®® and it has been said 
that this would require a higher degree of care than 
in the case of a person whose property was in a less 
exposed position.®® 

The owner of a building in close proximity to a 
track IS under no duty to keep watchmen to guard 
against fires negligently set out by a railroad com¬ 
pany,®® although the building is of wood,®l or con¬ 
tains inflammable matter,®® and although he knows 
that there is combustible matter on the right of 
way.®® He has the right to assume that the company 
will perform the legal duties resting on it.®* The 
owner of a warehouse near a track is not required 
to keep a fire hose in the warehouse to guard 
against fires set by sparks from the locomotives of 
passing trains.®® 


cagro, etc, R. Co, Minn, 34 S.Ct. 
415, 232 US. 340, 58 LBcL 631. 

61 CLJ. p 1174 note 97. 

46. NJ*.—Delaware, etc., R. Co v. 
Salmon, 39 N.J.Liaw 299, 23 AmR 
214. 

47- U S —^Le Roy Fibre Co. v. Chi¬ 
cago, etc., R. Co, Minn, 34 S.Ct. 
415, 232 U.S 340, 58 D Rd. 631. 

K J —Delaware, etc., R. Co. ▼. Sal¬ 
mon, 39 N J.Law 299, 23 Am.R 214 

48. US.—De Roy Fibre Co. v. Chi- 
cagro, etc, R. Co, Minn.. 34 S.Ct. 
415, 232 US 340, 58 DRd. 631. 

49. Tenn.—^Nashville, C. & St. D. 
Ry. V. Nants. 65 S.W.2d 189, 167 
Tenn. 1. 

50. Tex.—St. Louis Southwestern R. 
Co. V. Crabb, CivApp., 80 SW. 408. 

61 CJ. P 1174 note 2. 

61. Iowa.—^Lewls v, Chi cagro, etc., R. 

Co., 10 N-.W. 336, 57 Iowa 127. 

51 C jr. p 1174 note 3- 


52. Ala.—^McCary v. Alabama Great 
Southern R. Co, 62 So. 18, 182 Ala. 
697. 

61 ax p 1175 note 6. 

53. Ala—^McCary v- Alabama Great 
Southern R. Co, supra. 

61 ax p 1175 note 7. 

54. Ala.—^McCary v. Alabama Great 
Southern R Co, supra. 

51 C X p 1176 note 8. 

56- Va—Southern R. Co. v. Patter¬ 
son, 52 SR. 694, 105 Va. 6, 8 Ann. 
Cas. 440. 

66. Tex.—Freeman v Nathan, Civ. 
App., 149 S.W. 248. 

61 C X p 1175 note 9. 

67. Ill—Toledo, etc., R. Co. v. Max- 
field, 72 HI. 95. 

51 ax p 1176 note 10. 

58. Tex —St. Louie Southwestern 
R. Co. ▼. Crabb, CIv.App., 80 S.W. 
408. 

61 ax p 1176 note 13. 
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69, HL—Chicagro, etc., R. Co v. Pen- 
neU, 94 Ul. 448. 

51 ax p 1175 note 14. 

60. Ala.—Southern R. Co. v. Dar¬ 
win. 47 So. 314, 166 Ala. 311, 130 
Am.S.R. 94 

61 ax p 1175 note 15. 

61. Ind—^Pittsburgrh, etc., R. Co. v. 
Indiana Horseshoe Co., 56 NR. 766, 
164 Ind. 322. 

62. Ala.—Southern R. Co. v. Dar¬ 
win, 47 So. 814, 156 Ala. 311, 130 
Am.S.R. 94. 

Ind—Cleveland, etc, R. Co v Scant- 
land, 51 N.R. 1068, 151 Ind. 488. 

63L Ind.—Pittshurgrh, etc., R Co. v. 
Ind i ana Horseshoe Co, 56 N R. 766, 
154 Ind. 322. 

Mich—^Briant v. Detroit, etc., R, Co, 
62 N.W. 366, 104 Mich. 307. 

64. Ind.—Pittsburgrh,^ etc., R. Co. v. 
Indiana Horseshoe Co., 56 N.R. 766, 
154 Ind. 322. 

65. Ala.—Alabama Great Southern 
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The mere failure to repair buildings or to put 
them in such shape as better to guard them against 
fire or to make them less liable to catch on fire does 
not constitute contributory negligence on the part of 
their owner.®® It is not negligence for the owner 
of a residence near a railroad track to keep the 
windows thereof open when convenience or comfort 
requires it,®^ and, this being so, he is not chargeable 
with negligence in failing to mend a broken pane of 
glass m a window.®® 

With regard to unfinished buildings, bams, ware¬ 
houses, and the like, containing combustible matter, 
it has been held that the owner of such buildings 
in close proximity to a track in which combustible 
material is stored in front of a window is not negli¬ 
gent in failing to guard against the communication 
of fires by keeping the window closed so as to ex¬ 
clude sparks.®® However, it has been held that, 
where the owner of a warehouse located near a 
track and containing combustible matter leaves 
Windows open so that fire from locomotives can be 
blown into the building, he is guilty of negligence.^® 

Permitting accumulations of combustible matter 
on, or around, buildings. While it has been held 
that one, who in building a house in close proximity 
to a track, permits shavings to lie around the house 
while it is being built is guilty of negligence,*^! it 
has also been held that carrying on the business of 
a cooper in a wooden building erected near a rail¬ 
road and permitting shavings and other combustible 
materials to collect around them are not necessarily 
such negligence as will prevent a recoveiy for 
destruction by fire communicated by a locomotive.*^® 
The owner of a house near a track is not guilty of 
contributory negligence in allowing dry leaves to 
accumulate in a depression in the roof of the 
house.*^® One who allows combustible material to 
accumulate around his mill in close proximity to 
a trade laid after his mill was erected is not guilty 


of contributory negligencel^ In an action against 
a railroad by an abutting property owner for injury 
to his building by a fire allegedly set out by sparks 
from a locomotive of the railroad, the failure of 
plaintiff to remove combustible matter from his 
building may constitute contributory negligence.*^® 

§ 501. - Failure to Remove Combustibles 

from Owner’s Land near Track 

An owner of land near a railroad right of way Is 
under no duty to remove from his land such combustible 
matter as dry grass, leaves, weeds, and the like, and 
IS not chargeable with contributory negligence for fail¬ 
ure to do 80 However, a land owner who Is under a 
contractual duty to exercise care may not recover if he 
IS guilty of contributory negligence. 

The owner of land lying near or contiguous to a 
railroad right of way, in the exercise of his right 
to use his land in the natural and ordinary way for 
purposes to which it is suited, is under no duty to 
remove from his land such combustible material as 
dry grass, leaves, weeds, stubble, shucks, corn stalks> 
broom sedge, or brush, or the like, and hence is not 
chargeable with contributory negligence for failure 
to do so,7® although his property may be extremely 
liable to take fire in case of negligent management 
of railroad trains.^^ He is not required to remove 
or destroy combustible matter in order to avoid the 
consequences of the possible, or even probable, negli¬ 
gence of the company.*^® It has similarly been held 
that allowing hay to lie on land used for growing 
it in windrows is only using the land in the ordinary 
manner and that the owner cannot be held guilty of 
contributory negligence in so doing because the land 
was near a railroad track.*^® 

A plaintiff who is under a contractual duty to 
exercise care may not recover where he is guilty 
of contributory negligence,®® but there can be no 
contributory negligence when no duty is placed on 
plaintiff to exercise care.®! The owner of land ad- 


K. Co. V. Planters’ Warehouse, etc, 
Co, 45 So 82, 153 Ala. 241. 

66. Qa —Corpus Juris dted In 

Pollard V. Walton, 190 S.B. 896, 
401, 55 Ga.App 358* 

61 C J. p 1176 note 21. 

67. Wis.—^Martin v. Western Union 
K Co, 28 Wis. 437, 99 Am.D. 189. 

68. Wis—^Martin v. Western Union 
K Co, supra. 

51 C J. P 1176 note 23. 

69. Tex.—Texas, etc, R Co. v New 
Boston Hardware Co, Civ App., 157 
SW. 1188. 

70. Ill—Great Western R Co. v. 
Haworth, 89 IlL 346 

71- Mo—Coates v Missouri, etc., R. 
Co., 61 Mo. 88. 


72. Va—^B^imbaU v. Borden, 34 SE 
45, 97 Va. 477. 

73. Ala—^Louisville, etc., R. Co. v 
Malone, 22 So 897, 116 Ala 600. 

74. Mich—Kendrick v. Towle, 27 N 
W 567, 60 Mich. 363, 1 Azn.S.R. 
526. 

51 C J p 1177 note 36. 

75. Tenn—Nashville, C. & St. L. Ry. 
V Nants, 65 S.W.2d 189, 167 Tenn. 
1 . 

76. Wyo—Corpus Juris quoted in 
J J. Mayou Mfg. Co. v. Consumers 
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51 C.J. p U77 note 39. 
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joining a right of way is under no obligation to keep 
the grass cut on the right of ay or to remove rub¬ 
bish or other combustible material therefrom, al¬ 
though he owns the fee in the right of way.^- 
Nevertheless, such an owner assumes the risk of 
fires set out by the company which are not due to 
negligence on its part, and for losses so sustained 
there can be no recovery.^^ 

§ 502. -Placing Combustibles on Land 

near Track 

One whose premises adjoin a railroad Is not charge¬ 
able with contributory negligence where he took out of 
doors and used on his premises an inflammable article 
necessarily used In his business on the premises. The 
piling of baled cotton by a landowner on his land near 
a track Is not necessarily contributory negligence. 

One whose premises adjoin a railroad is not 
chargeable with contributory negligence simply be¬ 
cause he took out of doors and used on his premises 
an inflammable article necessary to be used in the 
business carried on on the premises,or because he 
placed a canvas cover over plants growing on the 
land, although the cover was within reach of sparks 
from locomotives passing on the track.85 

Cotton, It has been held that piling of baled cot¬ 
ton by a landowner on his land near a track is not 
contributory negligence, ^ 6 although the cotton may 
be destroyed by fire caused by sparks emitted by a 
locomotive defectively constructed or improperly 
managed Where the owner of baled cotton in a 
gin spread out highly inflammable matter, such as 
lint cotton, on the gin platform, forty to fifty feet 
from a railroad track, he was held guilty of con¬ 
tributory negligence which would bar a recovery 
for the destruction of the baled cotton by reason of 
fire origmally communicated to the lint cotton by a 


locomotive,although the railroad employees were 
negligent in the operation of the locomotive.89 

Stacks of graini straTjj, or the like. In some deci¬ 
sions it has been said®^ or held®^ that a landowner 
who stacks grain, straw, or the like on his land near 
a track is not guilty of contributory negligence in so 
doing, although there is some authority to the con¬ 
trary It has been held that it is not negligence 
per se to stack hay in an exposed position near a 

track.^3 

§ 503. -Placing Property on Premises of 

Company 

One who places property on the premises of a rail¬ 
road company with the permission of the company as¬ 
sumes the risk of injury from Are due to accident, but 
In so doing he Is not guilty of contributory negligence 
and may recover where the company is negligent in 
setting out the Are. 

Where personal property is placed by its owner on 
the right of way or other premises of a railroad com¬ 
pany with the express or implied permission of the 
company,the owner assumes the risk of its being 
burned by unavoidable accident to which the nature 
of the placing renders it liable.®^ In such a case, 
it has been held that the owner was guilty of con- 
tnbutory negligence,96 but in the majority of deci¬ 
sions it was held that the owner was not guilty of 
contributory negligence and was entitled to recover 
for injury to, or destruction of, the property by fire 
negligently set out by the company,97 the measure 
of the company's obligation to avoid a negligent fire 
causing destruction of the property being precisely 
the same as it would have been if the owner of the 
property had placed it near to, but off, its premises.®® 
These principles have been applied in cases involv¬ 
ing specific types of property such as cordwood,®® 


sa. Ind—Pittsburgh, etc, K Oo. v. 
Jones, 86 Ind 496, 44 AmR. 334. 

83. Pa—Philadelphia, etc, R. Co. v 
Schultz, 93 Pa 341. 

84. N T.—^Kalbfleisch r Long Is¬ 
land R Co, 7 NB 667. 102 JS^Y 
620, 65 Am-R 832 

85. Pla—Benedict Pineapple Co v 
Atlantic Coast Line R Co, 46 So 
782, 65 Pla. 614, 20 L.R.A,TSrS., 92 

86. Tenn.—^Louisville, etc, R Co. v. 
Short. 77 S W 936, 110 Tenn 713. 

61 C.J. P 1178 note 61. 

87. Ala—^Louisville, etc, R Co v. 
Marbury Lumber Co., 28 So 438, 
125 Ala. 237, 60 LRA 620 

88. La—^Haas v. Hines, 91 So. 68, 
150 La. 699. 

61 C.J. p 1178 note 66. 

89. Lol —^Haas v. Hines, supra. 


90. N J —Salmon v. Delaware, etc, 
R Co. 38 N" J Law 6, 13, 20 Am R. 
356. 

51 C J p 1178 note 60. 

91. U S —^Le Roy Fibre Co v Chi¬ 
cago, etc, R. Co, Minn, 34 SCL 
416, 232 XT.S. 340. 350, 68 L Ed 
631. 

61 CJ-. p 1178 note 61, 

98. Tex.—^Pt. Worth, eto, R Co. v. 
Dial, 85 SW. 22, 38 Tex Civ App. 
260. 

51 C-J. p 1179 note 62. 

93. Kan.—St. Joseph, etc, R Co. v. 
Chase, 11 Kan. 47. 

94. Minn —^Martin Timber Co. v. 
Great Northern R. Co, 144 N.W. 
146, 123 Minn. 423, AnnCas.l916A 
496. 

51 C. J. p 1179 note 64. 
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95. Ind —^Indianapolis, etc., R Co 
V. Paramore, 31 Ind. 143. 

96. NT.—Connelly v. Brie R Co, 
74 NTS. 277, 68 App.Dlv. 642 

Pa—^Post V. Buffalo, etc., R. Co., 108 
Pa. 685. 

97. NC—Herring v. Atlantic Coast 
Line R. Co, 127 SB. 8, 189 NC 
285. 

61 C.J. P 1179 notes 67, 69. 
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61 C J. p 1179 note 70. 

99, Me —^Boston Bxcelsior Co v 
Bangor, etc, R. Co, 44 A. 138, 93 
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lumber, timber, or crossties,^ cotton,^ and cotton 
seed.® 

Buildings or structures. One who erects build¬ 
ings or structures, wholly or partially, on a right 
of way or other property of a railroad with its con¬ 
sent, express or implied, is not chargeable with con¬ 
tributory negligence in so doing, and may recover 
for injury thereto, or destruction thereof, by fire 
negligently set out by the company,* unless the latter 
has contracted for exemption from liability for in¬ 
jury to the property as a condition of granting per¬ 
mission to erect and maintain such buildings or 
structures on its property.® However, even though 
there is a contract of this character, where buildings 
on the right of way are negligently set on fire by 
the company, and the fire extends to, and bums, 
other and adjoining property, it will not deprive the 
owner of his remedy for the negligent burning of 
the adjoining property.® It has been held, however, 
that the owner is bound to use reasonable care con¬ 
sidering his relation to the company to protect his 
property in order to relieve himself from liability 
for contributory negligence 

Without permission of company. One who places 
property on the right of way or other premises of 
a railroad company without permission is a tres¬ 
passer and is guilty of contributory negligence which 
will bar a recovery for its destruction by fire negli¬ 
gently set out by the company,® since one owes no 
duty to a trespasser, except not willfully or mali¬ 
ciously to injure him or his property,® and especially 
is this true where the owner of the property has 
been requested to remove it,l® or where he is warned 
that if it remains it will be at his own risk.^^ This 
rule IS not affected by a statute making railroad 
companies absolutely liable for property destroyed 


by fire caused by its locomotive.^® 

§ 504, - Placing Combustible Property 

on Premises of Another Adjacent to 
Track 

An owner of combustible property who placed It In 
proximity to a track on a platform which did not be¬ 
long to the railroad assumed the risk of its destruction 
by sparks from a locomotive properly managed and 
equipped. 

Where the owner of cotton without any agency of 
the railioad company placed it in proximity to the 
track on a platform which did not belong to the 
company, but to the municipal authorities of the 
town,i® or to a compress company whose building 
was adjacent to the right of way,^* the owner as¬ 
sumed the risk of its destruction by sparks from a 
locomotive properly equipped and managed, and the 
company was under no obligation to provide a 
watchman for the platform.^® The negligence, if 
any, of a compress company in placing and leaving 
cotton on its platform near a railroad track as 
bailee of the owner of the cotton must be imputed 
to the owner thereof who placed it in charge of the 
compress company.^® It was further held that, 
even though the cotton was placed on the platform of 
the compress company with the consent, acquies¬ 
cence, or invitation, of the railway company, this 
fact did not relieve the owners of the duty to use 
proper care to protect it from fire,^*^ or estop the 
railroad company to set out contributory negligence 
as a defense,^® but a contrary view has been taken.^® 

§ 505. - Failure to Construct Fire Breaka 

Where a statute makes railroads liable for loss to 
property by fire set out by them irrespective of contribu¬ 
tory negligence by the owner thereof, the owner of com- 


1. Minn —Martin Timber Co v 
Great Northern R Co, 144 NW 
145, 123 Minn 423, Ann Cas 1915A 
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61 C J p 1179 note 72 [b] 

2. US —Texas, etc, R Co v Ros- 
borough, Tex. 35 SCt 117, 235 U 
S 429, 59 L.Rd 299 

61 CJ p 1179 note 72 [c]. 

3. Tex—^Abbott Gin Co v Missouri, 
etc, R Co, 122 S.W 284, 67 Tex. 
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51 C J. P 1179 note 72 [dj. 

4. Ala—Alabama Great Southern 
R. Co V Demoville, 52 So 406, 167 
Ala 292 

61 C J. p 1180 note 79, 

6. Ala—^Alabama Great Southern 
R. Co V Demoville, 52 So 406, 167 
Ala. 292 

61 C J p 1180 note 81. 

6. Kan—^EAnsas City, etc, R. Co 


V. Blaker, 75 P, 71, 68 Kan 244, 
64 D R A. 81. 

7. Ky—^Louisville, etc, R Co v. 
Samuels, 67 S W 235, 22 KyL. 803 

8. Ala—^Alabama Great Southern 
R Co V. Demoville, 62 So. 406, 167 
Ala. 292. 

Wyo —Corpus gtiris dted in J. J 
Mayou Mfg Co v. Consumers Oil 
& Refining Co., 146 P2d 738, 748, 
60 Wyo 76. 

51 C J. P 1180 note 73. 

9. Tex—Spring Garden Ins Co. v. 
International, etc, R. Co., Civ.App, 
131 SW. 1147 

10- Tex—Spring Garden Ins. Co. v. 
International, etc. R Co, supra 

11. Ark—St Louis, etc, R Co v. 
Cooper, 180 SW. 203, 120 Ark 695 

12. Ark—St Louis, etc., R Co. v 
Cooper, supra 
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Tex—^Wolfe V St Louis Southwest¬ 
ern R Co., CivApp, 144 SW. 347 
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burg, etc , It Co., C C La, 153 
774 
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bustible property placed on his own land is under no duty 
to construct a Are guard around it. Where there Is no 
statute of this type, the failure to construct fire guards 
IS not necessarily contributory negligence. 

Where a statute maies railroad companies liable 
for loss or injury to property by fire set out by them 
irrespective of contributory negligence on the part of 
the owner, the owner of combustible property placed 
on his own land near a track, such as haystacks and 
the like, is under no duty to construct a fire guard 
around it by burning, plowing, or otherwise 20 
Where there are no statutes of this character, it has 
been held that failure to construct such fire guards 
is not contributory negligence,^! at least in the ab¬ 
sence of any custom or usage to do so in the locality 
where the fire occurred,22 and it has been held that 
the failure to plow fire breaks around land adja¬ 
cent to the railway on which cut hay is lying in 
windrows is not per se contributory negligence.^^ 
It IS not negligence per se to fail to make fire 
guards around a field of shocked wheat one and 
otne-half miles from the railroad.^^ The property 
owner has no duty to permit a railroad company 
to plough fire guards on his property .25 

It has been held that refusal of the owner of land 
adjacent to a railroad of permission to the com¬ 
pany to bum fire guards on his land, where it offered 
to pay for the grass burned as a fire guard as soon 
as the area of the same could be measured and the 
number of acres burned ascertained, except on an 
unreasonable condition that the company pay for 
damage in advance, is contributory negligence bar¬ 
ring a recovery against the railroad for mjuries to 
his land by fire set out by the railroad company.26 

§ 506. -Failure to Take Precautions aft¬ 

er Commission of Negligent Act 

An owner of property adjacent to a railroad, who 
knows of the commission of a negligent act by the rail¬ 
road which may endanger his property, must take steps 


to avert the injurious consequence of such negligence 
or he Will be guilty of contributory negligence which 
will bar a recovery for damages to his property by Are 
proximately Aowing therefrom. 

If the owner of property adjacent to a railroad 
right of way knows of the commission of a negligent 
act by the railroad company which may endanger his 
property, he must take steps to avert the injurious 
consequence of such negligence, or he will himself 
be guilty of contributory negligence which will pre¬ 
clude a recovery for damages to his property by fire 
proximately flowing therefrom.27 Thus, where 
property is set on fire by the negligence of a rail¬ 
road company, or is in danger of being set on fire 
by the spread of fire neghgently set out by the com¬ 
pany, the owner of the property, or his agents or 
servants engaged with respect to the care and 
management of the property, must, if they have 
knowledge of the fire, exercise ordinary care and 
diligence to extinguish it, and, if no effort is made 
to do so, the right to recover for loss or mjury to 
the property is barred by contributory negligence.28 

Measure of ownet^s duty; degree of care. The 
measure of duty imposed in attempting to extinguish 
fires is ordinary care and diligence,29 that is to say, 
such precautioDas as a reasonably prudent man would 
be expected to take under the circumstances to pro¬ 
tect his property from destruction.29 The owner 
is not boimd to adopt means to extingmsh or prevent 
the spread of fire which are unreasonable or of ex¬ 
treme dif&culty®! or extraordinarily hazardous ;22 
nor is he negligent in failing to attempt to extin¬ 
guish the fire if his efforts would have been unavail¬ 
ing ,22 or if he makes a mistake of judgment as to 
the best method of extinguishing the fire,^^ or if he 
uses reasonable and bona fide efforts to stay the 
fire, which under the circumstances are ineffectuaL^B 
It has been held that the owner is not guilty of 
neglience in failing to extinguish a fire on the right 


20. Colo.—^Unlon Pac, R. Co. ▼- 
•Artliur, 2S P. 1031. 2 Colo App. 159 

21 . Ga—^Eniis V. New Orleans Great 
Nortliem R. Co., 126 Go. 64. 169 Ga. 
797. 

61 C J. p 1181 note 94. 

22. US.—Gulf, etc.. It Co. v. John¬ 
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23. Neb.—^Umon Pac. R. Co. v. Ray. 
65 N.W. 773, 46 Neb. 750. 
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R. Co., 52 P. 578, 7 Kan App. 736. 

25. Iia.—SnUs V. New Orleans, etc,, 
R. Co.. 126 So. 64. 169 Ia. 797. 

51 aj. p 1181 note 96. 
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of way where the fire was not of such a character 
as to impress a man of ordinary prudence with the 
belief that the danger to his property was immediate 
and pressing,2 6 and that one, who spends his time 
in seeking to save a portion of his property from de¬ 
struction by fire and in attempting to prevent the 
spread of such fire, is not, by reason of such con¬ 
duct, guilty of contributory negligence in not having 
herded his cattle and placed them in a position of 

safety.87 

Damages occurring before discovery of fire. Neg¬ 
ligence of a property owner in failing to make an 
attempt to extinguish a fire negligently set out by a 
railroad company on his property will not defeat his 
right to recover for injury occurring before dis¬ 
covery of the fire.5* 

§ 507. -Miscellaneous 

The questions of contributory negligence and as¬ 
sumption of risk have been considered in various court 
decisions involving loss or injury to persons or property 
by a fire caused by a railroad in the operation of Its 
locomotives. 

Various decisions involving loss or inj'ury to per¬ 
son or property by fires caused by the operation of 
locomotives in which the questions of contributoiy 
negligence and assumption of risk are considered 
have been handed down by the courts, as in the 
case where a landowner invited a railroad to operate 
one of its locomotives over tracks on his land for 
his benefit,where a shipper failed to remove re¬ 
fuse or litter after loading railroad cars,^5 where 
the owner of land left combustible matter on land 
of another between his land and a railroad track,4i 
where a child, while in its parents' home, was in¬ 
jured by fire escaping from a passing locomotive,^3 
and where a special contract between the owner of 
a building and a railroad which built a siding thereto 
required the owner to exercise the greatest care 
in the management of the siding.‘*3 


§ 508. - Contributory NegKgence as 

Proximate Cause of Injury 

Although a property owner Is guilty of contributory 
negligence in respect of a fire caused by a railroad, he 
may recover for such injury as may have resulted un¬ 
less his negligence was the proximate cause thereof. 

The mere fact that a property owner is guilty of 
negligence in respect of the fire which causes his 
injury does not necessarily preclude him from re¬ 
covering therefor on the ground of contributory 
negligence, but it must also appear that such negli¬ 
gence IS the proximate cause of the mjury, or in 
other words, that he has done some act or omitted 
some duty which is the proximate cause of the in¬ 
jury, either by contributing to the setting of the fire 
or to the damages resulting therefrom ^4 Neverthe¬ 
less, in the absence of a statute providing otherwise, 
if negligence of the owner is the proximate cause 
of the injury, the owmer cannot recover, although 
the company may have been guilty of negligence m 
a greater degree.^5 

§ 509. -Injury Avoidable notwithstand¬ 

ing Contributory Negligence 

A railroad may be liable for injury to property not¬ 
withstanding the owner thereof negligently placed it in 
a position where It was In danger of catching fire from 
sparks of locomotives if the railroad discovered that the 
danger was imminent and could have avoided the injury. 

Although an owner of property is guilty of negli¬ 
gence in placing it in a position where it is in 
danger of being set on fire by sparks from locomo¬ 
tives, the railroad company will nevertheless be 
liable for its destruction if it appears that it dis¬ 
covered the danger or could have done so by the 
exercise of ordinary diligence, that the danger was 
imminent, and that in the exercise of ordinary dili¬ 
gence in the circumstances it could have avoided in¬ 
juring the property.46 Nevertheless, this principle 
is applicable only where the danger is imminent, 
is discovered by the railroad company, and could 
have been avoided by 
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§ SlO. Contracts for Exemption from Liabil¬ 
ity 

a Validity 

b. Constniction, operation, and effect 

c. Termination or renewal of contract 

a. Validity 

(1) In general 

(2) Effect of statutory and constitutional 

provisions 

(1) In General 

A railroad company in Its private capacity as owner 
of property may by a valid contract be relieved from 
damages by fire caused by Its negligence. 

While a railroad company may not contract for 
exemption, wholly or partially, from liability for 
damages caused by fire, in derogation of its duty to 
the public as common carrier,the strict rule of lia¬ 
bility for loss while acting as a common carrier is 
not applicable to all its activities,^ 9 and, in its private 
capaaty as owner of property, it may, by a valid 
'contract,^® be relieved from liability for damages 
liy fire caused by its negligence,®^ or for damages 
resulting from fire set by locomotives According¬ 
ly, a railroad company may provide for such exemp¬ 
tion as a consideration of permitting another to 
erect and use buildings®® or store property®^ on its 
right of way, depot grounds, or other lands owned 
by it, provided the contract does not embrace prop¬ 
erty for the injury or destruction of which the com¬ 
pany is liable as a common carrier; and this doc- 
trme applies with equal force to similar contracts 
of a company leasing buildings owned by it adjacent 


to its track.®® So, contracts under which companies 
construct industrial switches, spurs, or sidetracks, to 
serve industrial plants situated on property owned 
by others in consideration of exemptions therein 
contained from liability for loss by fires negligently 
caused by the companies, have likewise been held 
valid Inasmuch as a property owner may agree 
with a railroad, as an inducement to furnish him 
service over a spur track through his property, to 
refrain from acts which would make the operation 
unsafe,®^ a contract under which a property owner 
obtained such a spur track through his property 
and under which he agreed to permit no trash to 
accumulate on his track or premises is valid,®® 

Contract between owner of property and third 
person. A railroad company cannot take advantage 
of a contract of exemption entered mto between 
the person whose goods are injured or destroyed 
and a third person whose warehouse is on the com¬ 
pany’s property, and in which the goods were stored 
at the time of injury.®® 

(2) Effect of Statutory and Constitutional 
Provisions 

Contracts exempting a railroad company from lia¬ 
bility for damages to buildings on its right of way from 
fire caused by its negligence are not Invalidated by laws 
making carriers liable for damages Irrespective of neg¬ 
ligence, or generally prohibiting contracts by them in 
exemption of liability. 

Contracts exempting a railroad company from 
liability for damages to buildings on its right of 
way from fire caused by its negligence are not in¬ 
validated by laws making carriers liable for dam¬ 
ages irrespective of negligence®® or prohibiting con- 


48. Pa.—Rundell v. Lelusli Valley 
R Oo, 98 A. 1054, 254 Pa 529 

Limitation of liability of common 
carrier generally in case of loss 
by fire see Carriers S 100. 

49. IT.S —^Michigan Millers Mut 

Fire Ins Co. v Canadian Northern 
Ry. Co, CdA.Mmn., 162 P.2d 202. 
BxxmlXLg over railroad’s rigSit of 

■way constituted ‘‘maintenance’* and 
railroad was not acting as ‘‘common 
earner” so as to be subject to strict 
rule of liability for damages from 
fire to near-by warehouse—Michigan 
Millers Mut. E^re Ins, Co. v. Canadi¬ 
an Northern Ry Co, supra. 

5a U.S.—^Michigan Millers Mut 

Fire Ins Co. v Canadian Northern 
Ry. Co, supra 
51C J p 1183 note 19 
Pablic has no interest in which of 
the contracting parties shall suffer 
for any loss—^Michigan Millers Mut 
Fire Ins. Co. v. Canadian Northern 
Ry Co, supra. i 

SL U S —Spintwood Grain Co. v. 


Northern Pac Ry. Co, CAN.D,, 
179 F 2d 338—^Michigan Millers 
Mut. Fire Ins. Co v Canadian 
Northern Ry Co, GCA Minn, 162 
F.2d 292—Corpus JUrls quoted in 
Rhinehart v. Southern Pac. Co., D 
C.Cal., 38 F.Supp 76, 78. 

Me.—Corpus Juris quoted in B. L 
Cleveland Co v. Bangor & A. R 
Co., 173 A 813, 814, 133 Me. 62 

61 C J. p 1184 note 20 

52. U S.—^Southern R Co v Stearns, 
CC«AN.C, 28 F2d 660, certiorari 
denied 49 S Ct 262, 279 US 838, 73 
LBd 986 

61 C.J. p 579 note 89. 

53. U S-—^Michigan Millers Mut. 
Fire Ins Co v. Canadian Northern 
Ry Co, CCA Minn, 162 F.2d 292 
—Corpus Juris quoted in Rhine¬ 
hart V. Sou+hem Pac Co, D C Cal, 
38 F Supp 76, 78. 

Me—^Bangor & A. R. Co. v. Hand, 
174 A 380. 133 Me. 99 

Minn—Pettit Grain & Potato Co. v. 
Northern Pac. Ry. Co., 35 N.W.2d 
127, 227 Minn 226 
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Tex.—^Eastern States Petroleum Co. 

V. Port Terminal R, Ass'n, Cir, 
App, 161 S W2d 639. 

61 C.J. p 1184 note 21. 

54. Ill—^Bartee Tie Ce, r. Jackson, 
117 NB. 1007. 281 Ill 462. 

51 C J. p 1184 note 22. 

55- Del —^Marshall v. Maryland, 

etc, R. Co, 112 A. 626, 31 Del. 170 

56. S.C—Williams v. Hines, 121 S. 

B 600. 128 S C 102 
61 C J. p 1184 note 24 

57- Ky—Thurmond v Nashville, C. 
& St. L. Ry., 170 SW2d 7. 393 Ky. 
716 

58. Ky.—Thurmond v. Nashville, C 
& St. L. Ry., supra. 

59. Tex—Bdwards v Bonner, 33 S 

W. 761, 12 Tex.CivApp. 236 

60. Me —Corpus Juris quoted in 
B. L. Cleveland Co. v. Bangor d: 
A. R Co, 173 A 813. 8X4, 133 Me 
62. 

51 C.J. p 1185 note 26. 
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tracts by them in exemption of liability.®^ It has 
been held that such contracts are not m violation of 
a constitutional provision that “no common earner 
shall be permitted to contract for relief from its 
common law liabilities Such contracts are valid 
where the railroad’s duty as a common carrier is not 
involved.®® 

A railroad company may, when acting in its 
private capacity, relieve itself from an absolute 
liability imposed by statute for setting fire to prop¬ 
erty as well as from liability resultmg from negli¬ 
gence,®^ and a statute requiring railroad operators 
to keep their rights of way free from combustible 
materials and imposing a liability for damages re¬ 
sulting from fire from operation of the road has no 
application to tenants on the right of way whose 
leases exempt the company from liability for dam¬ 
ages for injury or destruction by fire or other causes 
incident to the operation of the railroad.®® So, a 
contract between a railroad company and a private 
corporation whereby, in consideration of the latter’s 
release of the railroad company from liability for 
fire, the company agreed to build and maintain a 
private sidetrack over its right of way and adjoin¬ 
ing land for the private use of the corporation, is 
not invalidated by a statute imposing certain duties 
on railroad companies in respect of removing com¬ 
bustibles from their rights of way and putting out 
fires thereon and on adjoining lands, and providing 
a penalty, for any violation of its provisions®® A 
provision in a lease of a railroad right of way which 
exempts the railroad as lessor from liability for 
damage by fire to the lessee’s property on the leased 
premises is valid notwithstanding statutes imposing 
criminal liability on a railroad for failure to use 
safety appliances and absolute liability for fires set 
by locomotives.®*^ 

Expressly avoiding contracts for exemption Stat¬ 


utes making railroads liable for the negligent burn¬ 
ing of buildings on their rights of way, notwith¬ 
standing provisions to the contrary in leases ex¬ 
ecuted by them, have been upheld as a valid exer¬ 
cise of the police power.®® Such a statute has been 
held to apply in a case where the lease was executed 
before the enactment thereof but the fire occurred 
thereafter.®® It has been held also that the statute 
does not necessarily render the lease void in toto 
and that a clause in the lease, providing that, if the 
exemption therein provided for legally failed, the 
lessor should have the full benefit of any insurance 
effected by the lessee on structures erected on the 
premises, is valid and enforceable.*^® 

b. Construction, Operation, and Effect 

(1) In general 

(2) Who bound by contract 

(3) Property subject to exemption 

(4) Origin of fire as affecting exemp¬ 

tion 

(1) In General 

Contracts providing for exemption from liability for 
fires caused by the railroad are construed against the 
party granting the contract. Such contracts operate as 
an absolute bar to the recovery of any damages included 
Within their terms. 

Contracts or leases providing for exemption from 
liability will be construed strongly against the lessor 
or party granting the contract,*^^ although it will 
be construed in the light of the circumstances sur¬ 
rounding its execution Such contracts operate 
as an absolute bar to the recovery of any damages 
included within their terms.^® Thus a lease where¬ 
in the lessee covenanted to save the lessor-railroad 
harmless from claims for damages caused by fire 
from locomotives or from any other cause whatso¬ 
ever did not, under the “ejusdem generis” rule, ex- 


ei. U.S —Praser-Patterson Lumber 
Co V Southern Ry Co, D C S C, 79 
PSupp. 424. 

51 C J. p 1186 note 26. 

62. Ky—Greenwich Ins. Co. v Lou¬ 
isville, etc, R Co, 66 SW. 411, 67 
S W 16, 112 Ky 698, 23 Ky.L 2014, 
99 Am SR 313, 66 LRA 477. 

Me—Corpus Juris guoted in K L. 
Cleveland Co v. Bangor & A R 
Co, 173 A 813, 814, 183 Me 62. 

63. XT S —^Michigan Millers Mut 

Pire Ins, Co. v. Canadian Northern 
Ry. Co, DC Minn, 68 PSupp 326, 
affirmed, C.CA.. 162 F.2d 292. 

64. IT S —Corpus Juris guoted In 
^tna Ins Co v. Atlantic Coast 
Line R. Co., CC A.Vk, 79 F.2d 468, 


465, certiorari denied 66 S Ct. 442, 
297 US 704, 80 LBd. 992. 

51 C J p 1186 note 28 

65. U S.—Cooper v Northern Pac 
R Co, DC.Mont, 212 F 533. 

66 . WVa—^Keystone Mfg Co v 
Hines, 102 BE 106, 85 W.Va. 406 

61 C J. p 1185 note 30 

67. Minn —^Pettit Grain & Potato 
Co V Northern Pac Ry Co, 36 N 
W.2d 127, 227 Minn. 226. 

68 . Iowa—.Etna Ins Co. v Chicago 
Great Western R. Co.. 180 NW 
649, 190 Iowa 487, 16 ALR 249, 
followed in Retail Lumberman’s 
Assoc V Chicago Great Western 
R Co . 180 N.W 652 

69. Iowa— Mtns. Ins Co. v, Chicago 
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Great Western R Co, 180 N.W. 
649, 190 Iowa 487, 16 A.LR 249, 
followed in Retail Lumberman’s 
Assoc V Chicago Great Western 
R Co, 180 N W 662 

70. Iowa—Queens Ins Co v, Chica¬ 
go, etc., R Co, 206 NW. 804, 201 
Iowa 1072. 

51 C J p 1185 note 34. 

71- Vt.—Manchester Marble Co v. 
Rutland R Co , 136 A 394, 100 Vt. 
232, 61 A.LR. 628. 

72. U S —^Rhmehart v. Southern 

Pac Co, D.C Cal, 38 F Supp. 76. 

73. N.O—Singleton v Atlantic 
Coast Line R Co, 166 SE 305, 203 
NC 462 

61 C J P 1186 note 37. 
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empt the IcwSor from liability for fire damag-es 
caused by locomotives only, but covered all fire dam- 
ages.74 A property owner who negligently permits 
an accumulation of rubbish about a spur track on 
his property in violation of a contract with the rail¬ 
road will be barred from recovery for fire damages 
caused by the negligence of the railroad but orig¬ 
inating in such rubbish accumulation 75 A covenant 
for quiet enjoyment in such a lease is subject to the 
provision saving the lessor harmless from all claims 
for damages caused by fire.75 A recovery against 
the railroad was denied notwithstanding an addi¬ 
tional clause in the agreement permitting the rail¬ 
road to use the spur track for its business but not to 
the detriment of the lessee’s business.77 

Contracts or leases of this type, however, do not 
absolve from liability for gross, willful, and wanton 
negligence in failing to extinguish fires negligently 
set out,78 or where the railroad willfully refused to 
unlock a railroad crossing so as to permit fire ap¬ 
paratus to pass thereby preventing such fire appara¬ 
tus from reaching the leased property which was on 
fire.79 Also the contract has been held not to re¬ 
lease the railroad from liability for loss by fire 
resulting from tortious use of the tracks covered in 
the contract.S0 Where a statute makes railroads 
liable for damage resulting from fire caused by acts 
of any of their employees engaged m the course 
of their employment, a contract wherein the lessee 
agrees to indemnify the railroad against damage to 
property of the lessee arising from fire caused by 
locomotives of the railroad does not relieve the rail¬ 
road from liability for loss from a fire started by 
its employees A contract between a railroad and 
its tenant leasing a right of way for warehouse pur¬ 
poses does not operate to relieve another railroad 
which is a joint tort-feasor with the lessor railroad 
with respect to a fire in the warehouse.*^ 


(2) Who Bound hy Contract 

A provision for exemption from liability for loss by 
fire caused by negligence of the railroad is a covenant 
running with the land, and an assignee of a lease con¬ 
taining such a provision Is bound thereby. Generally, 
provisions for exemption from liability for loss by fire 
due to negligence of the railroad companies embodied 
in contracts or leases are not binding on third persons 
who store goods on premises which are the subject of 
such contract or lease, but an assignee of the lease has 
generally been held bound thereby. 

While there is some authonty to the contrary,*8 
generally provisions for exemption from liability 
for loss by fire due to the negligence of railroad 
companies embodied in contracts or leases are not 
binding on third persons whose property was stored 
on the premises which were the subject of the lease 
or contract, and do not prevent a recovery for in¬ 
jury to, or destruction of, such property by fire.^^ 
This is so whether they had notice of such provi- 
sions^s or not,86 the question of notice of the exemp¬ 
tion being immaterial as a matter in which third 
persons have no interest.87 It is likewise of no im¬ 
portance that the company had no notice that the 
property of the third person was stored on the 
premises,88 or that he was a stockholder in the cor¬ 
poration which had leased the premises.89 

Mortgagee of goods in building on leased prem¬ 
ises. Where the lessee of railroad property under a 
lease exempting a railroad company from liability for 
injuries caused by fire due to its negligence erected 
a building on the demised premises and gave a chat¬ 
tel mortgage on its stock of goods therein and the 
mortgagee had no notice either actual or construc¬ 
tive of the lease of the exemption, it was held that 
the exemption should be construed merely as a con¬ 
tract of indemnity whereby the lessee was to pro¬ 
tect the company from all claims, and, therefore, 
the mortgagee, not knowing of the covenant, might 
recover, where the mortgaged property was burned 
through the negligence of the company.80 


74. TJ.S—^Pranklin Fire Ids. Co. v. 
Chesapeake & O Ry Co, C C.A. 
Ky, 140 F.2d 898. 

75- Ky.—^Thunnona v. Nashville, C 
& St. L Ry., 170 S.W 2d 7, 293 Ey 
716. 

76. US—Franklin Fire Ins. Co. v. 
Chesapeake & O. Ry. Co., C.C.A. 
Ky. 140 F2d 898. 

77- US —^Rhinehart v. Southern 

Pac. Co, DC Cal, 38 FSupp. 76 

78- S.C.—^Palmetto Lumber Co. v. 
Southern R. Co.. 151 S E. 279, 154 
SC 129. 

WVa—^Keystone Kfg*. Co. v Hines, 
102 SEL 106, 85 WVa. 405. 

79- U.S.—Columbia Ins. Co. v, Tex¬ 
as & P Ry. Co., D C La., 74 F.Supp 
714. 


80. Md—William Danzer & Co. v. 
Western Maryland Ry. Co, 165 A. 
463, 164 Md. 448. 

8L U S —^Kansas City Southern Ry 
Co V. New England Fire Ins, Co., 
C.C.A-Ark., 133 F.2d 973. 

82. Wash.—^Michigan Millers Mut 
Fire Ins. Co v. Oregon-Washing- 
ton R & Nav. Co,, 201 P2d 207, 32 
Wash.2d 256. 

83. Iowa.—City of New Tork Ins 
Co V Chicago, etc, R. Co., 140 N. 
W S73> 159 Iowa 129. 

84. Ark—St. Louis-San Francisco 
Ry. Co, V. Travis Insulation Co., 
228 SW.2d 765, 215 Ark. 868. 

51 ax p 1186 note 41. 

85. Cal.—King v. Southern Pac. Go., 
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41 P. 786, 109 Cal. 96, 29 LRA 
765. 

Tex—^McAdams v. Missouri, etc, R. 
Co, 45 SW 936, 19 TexCivApp- 
82. 

86. U.S—^Reeder v. Northern Pac. 
R Co , D aOr, 283 F. 786. 

51 C J. P 1186 note 43 

87- Cal.—Bang v. Southern Pac Co., 
41 P. 786, 109 Cal 96, 29 LRA 
765. 

88. Ala.—Alabama Great Southern 
R. Co. V. Demovllle, 52 So. 406, 167 
Ala. 292. 

89b Mont.-—Orient Ins. Oo. v. North¬ 
ern Pac R. Co., 78 P. 1036, 31 
Mont. 502. 


90. U.S.—Milton Mfg Co. V. Chica- 
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Assignee or subtenant It has been held that an 
assignee is not bound by a contract or lease provi¬ 
sion for exemption from liability, the view being 
taken that it is a personal covenant and not a cove¬ 
nant running with the land,^i but it is generally con¬ 
sidered that the exemption is a covenant running 
with the land and that the assignee of the lease is 
bound thereby,®- although the assignee had no ac¬ 
tual notice of the provision for exemption.®® Where 
an assignee of a lease in which the original lessee 
assumed the risk of damages because of fire from 
railroad operations assumes the liabilities of the 
lessee, such assignee will be barred from recovering 
for fire damages.®^ An assignment of a lease with 
the consent of the railroad is not a new lease as 
affecting the validity of the provision exempting the 
railroad from liability for damages to buildings on 
the leased premises.®^ 

Where a lease of a warehouse on a right of way 
which exonerated the railroad from damages for 
fires, and gave the tenant, his successors or as¬ 
signs, an option to contmue the lease for another 
term of ten years on giving notice sixty days prior 
to its termination, was assigned to another, who 
continued in possession after the expiration of the 
term, and four months thereafter notified the com¬ 
pany that, as assignee of the lease, he held possession 
under the terms of the lease for another period of 
ten years, the assignee was bound by the covenant 
of exoneration, even though that covenant was, prior 
to the expiration, merely personal, and not binding 
on the assignee, since he had not exercised his op¬ 
tion of renewal m the time limited, and the consent 
of the railroad to another term thereafter was suffi¬ 
cient consideration for his agreement to hold under 
the terms of the lease.®® It has been held, how¬ 
ever, that, where one who purchased a building on 
ground leased from a railroad under a lease which 
exempted the company from liability for fire and 
provided against assignment without consent of the 


lessor was informed that a new lease was necessary 
and to have the old lease canceled, which was done, 
and where the company notified him that he was 
occupying without lease, he did not become a ten¬ 
ant under the lease and the company was liable for 
destruction of the property by fire caused by sparks 
from Its locomotive.®^ 

Subtenant Since there is privity neither of con¬ 
tract nor of estate between the lessor and the sub¬ 
lessee unless the sublessee attorns to the original 
lessor, as discussed in Landlord and Tenant § 48, 
it has accordingly been held that a subtenant of a 
lessee of a railroad company under a lease exempting 
the company from liability for injuries for fire 
caused by its negligence is not bound by such exemp¬ 
tion.®® However, a contrary view has been taken 
holding that the subtenant is bound by the exemp¬ 
tion,®® whether or not he had actual notice of it.^ 

(3) Property Subject to Exemption 

Whether or not the exemption extends to property 
outside the demised premises depends on the provisions 
of the particular lease and the construction placed there¬ 
on by the courts. 

Whether or not the exemption extends to property 
outside the demised premises depends on the pro¬ 
visions of the particular lease and the construction 
placed thereon by the courts, so that it has been held 
that particular provisions exempt the railroad from 
liability for damage to property outside of the 
premises,® while it has also been held that particular 
provisions in other leases do not exempt the rail¬ 
road company from liability for loss by fire com¬ 
municated by locomotives except as to property 
situated on the right of way ® The word “buildings” 
in a lease refers to any buildings on the leased 
premises no matter when they were constructed.^ 
The exemption does not extend to property of the 
lessee which, although on the leased premises when 
destroyed by fire, had passed into the custody and 
control of the railroad company.® 


go, etc, K Co, DC Iowa, 237 F 
118 

61 C.J p 1186 note 47. 

91. Ill—^Atwood V Chicago, etc, R 
Co., 144 N B 361, 313 Ill 69. 

92. W Va —^Keystone Mfg Co. v 
Hines, 102 S B 106, 86 W.Va. 406 

61 C.J P 1186 note 60 

93. W Va-—^Keystone Mtg/ Oo v 
Banes, supi:^ 

94. Neb.—O-N-L Mills, Inc v Un¬ 
ion Pac R Oo, 89 N.W2d 601, 151 
Neb. 692 

95. U.S—^Michigan Millers Mut 
Fire Ins. Co v. Canadian North¬ 
ern Ry. Co, C-CwAMinn, 152 F.2d 
292. 


96. Ala —Adler v Western R Co , 
68 So, 861, 192 Ala. 607. 

97. Ind—^Pittsburgh, etc., R Co v 
Mexico, EL, etc, Co, 149 N.B 573, 
86 Ind App. 42 

98. Tex,—Wooldridge v. Ft Worth, 
etc., R. Co, 86 S W, 942, 38 Tex 
Civ App. 661. 

99. W.Va.—Keystone Mfg. Co. v. 
Hines, 102 S.E 106, 86 W.Va 406. 

61 C J p 1187 note 66. 

1. W.Va —Keystone Mfg. Co. v. 
Hines, supra. 

2. Ohio—Mansfield Mut Ins. Co v. 
Cleveland, etc, R. Co.. 77 NB 269, 
74 Ohio St. 30, 37, 6 Ann Cas. 782 

61 C.J. P 1187 note 61 [a]. 
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Rutland R. Co., 136 A. 394, 100 
Vt 232. 61 ALR 628. 

61 C J. P 1187 note 61 £b] 

4. U.S —Spintwood Grain Co v. 
Northern Pac Ry. Co, C.A N D , 
179 F.2d 338 

Minn—^Pettit Grain Jk Potato Co v 
Northern Pac Ry. Go, 86 N.W.2d 
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5- HI —Samuel v. Wabash R ■ Co, 
193 IlLApp. 621. 

Liability for damages to property 
of third .persons stored on leased 
premises see supra subdivision b 
(2) of this section. 
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(4) Origin of Fire as Affecting Exemption 

Whether or not a fire causing the loss complained 
of is of such origin as will confer exemption from liabil¬ 
ity on the railroad depends on the particular terms of 
the contract. 

Whether or not the fire causing the loss or injury 
complained of is of such origin as will confer exemp¬ 
tion from liability on the company whose negligence 
started the fire depends on the terms of the par¬ 
ticular contract or lease.® Since the exemption is 
frequently contained in contracts for the construc¬ 
tion of side tracks or spur tracks to serve industrial 
plants situated near the railroad, it often becomes 
necessary to determine whether the exemption ex¬ 
tends to loss or injuiy- by fire started on the main 
track as well as by fire started on the side track or 
spur track, and, as in other cases, whether or not 
the exemption extends to fire started on the main 
track depends on the wording of, and the construc¬ 
tion put on, the particular contract creating the 

exemption.^ 

c. Termination or Renewal of Contract 

Where a contract under which exemption from lia¬ 
bility IS claimed has expired, it ceases to be available 
in favor of the railroad company. A lease of this type. 
With no fixed date for termination, is a continuing con¬ 
tract. 

Where the contract under which exemption from 
liability is claimed has expired, it ceases to be avail¬ 
able in favor of the railroad company.® However, 
where the lessee, after terminating the lease by 
serving notice in accordance with its provisions, 
continues to occupy the leased property, he is bound 
by a provision in the lease that the company shall not 
be liable for fires caused by its locomotives,® and, 
where a lessee who is notified by the railroad to 
move a building off its premises does not do so and 
continues to pay the annual rent as provided for 
in the lease, the provision in such lease exempting 
the railroad for liability from loss due to fire is not 
canceled,but it has been held, under an expired 
lease for a spur track not seasonably renewed, that 


the company cannot claim exemption from liabili¬ 
ty,especially where the lessee has not used the 
spur track since the expiration of the lease.^® 

WTiere a lease creates a year-to-year tenancy, 
with no fixed date for termination, it is a continuing 
contract and a new lease does not come into exist¬ 
ence at the beginning of each year.i® 

§ 511. Persons Entitled to Damages 

a For injuries to person 

b. For injuries to property 

a. For Injuries to Person 

A person Injured by a fire caused by the negligent 
operation of a railroad generally may recover damages 
from the railroad A trespasser cannot recover for in¬ 
juries from such a fire. 

Generally, a person injured by fire caused by 
negligent operation of a railroad may recover dam¬ 
ages from the railroad A person cannot recover 
for personal injuries sustained from a fire caused 
by a railroad where such person is a trespasser on 
railroad land and where his presence was not known 
to servants of the railroad.^® 

b. For Injuries to Property 

(1) In general 

(2) Holders of legal or equitable title 

(3) Persons having possession 

(4) Landlord and tenant 

(5) Licensees 

(1) In General 

General or special ownership of property Is essential 
to authorize a recovery for Its negligent destruction by 
fire by a railroad company. 

Either general or special ownership of property 
is essential to authorize a recovery for its negligent 
destruction by fire by a railroad company.^® Sepa¬ 
rate actions for damages caused by a railway fire 
cannot be maintained by both the owner and an in¬ 
surance company which paid part of the loss.^*^ 


6. US —Cooper v. Northern Pac B 
Co, DC Mont, 212 F. 633. 

61CJ. p 1187 note 62. 

7. Sztendin^T exemption 
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61 aJ. P 1188 note 66 Ca]. 
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U S.—Sunlight Carbon Co. v. St. 
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61 C J. p 1188 note 71. 
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One who willfully permits a fire started by a rail¬ 
road locomotive to destroy his property may not 
recover against the railroad An owner of real 
or personal property damaged by fire caused by 
locomotive sparks cannot recover for damage to 
that part of such property which encroached on 
railroad lands.^® 

Assifffior or assignee of claim for damages One 
who has assigned his claim for loss by fire from a 
locomotive to his insurer on receiving full insur¬ 
ance cannot maintain an action for such damages 
against the railroad company ,20 but he may recover 
for loss or injury to unmsured property^i and for 
another’s claim assigned to him under a statute em¬ 
powering the court to give judgment for or against 
one or more of several claimants of defendant when 
justice requires it and to determine the parties’ rights 
as between themselves.^^ 

(2) Holders of Legal or Equitable Title 

The holder of the legal title to land, as well as a 
holder of equitable title, may sue for injury to his land 
by fire caused by negligence of a railroad. 

One who has absolute title to land may sue for in¬ 
jury thereto by fire negligently set out by a rail¬ 
road company,23 but one who has conveyed land 
has no right of action for injuries of the character 
under consideration.^^ One who has the equitable 
title to land^® or personal property^® may maintain 
an action for the negligent injury or destruction 
thereof by fire due to the negligence of a railroad 
company, and sudi right of action exists independ¬ 
ently of an assignment to him of the right of action 
by the holder of the legal title at the time of the 
fire.27 

(3) Persons Havipg Possession 

Constructive, as well as actual, possession of prop¬ 
erty IS sufficient to sustain a suit for a recovery for 
injury to such property by fire caused by negligence of 


a railroad. One who has neither title nor possession may 
not maintain such a suit. 

Persons having actual possession of property, real 
or personal, under claim of title, are prima facie en¬ 
titled to recover for injury to, or destruction of, 
such property by fire caused by the negligence of a 
railroad company, and, in the absence of evidence 
showing an outstanding adverse title to the property, 
may recover the resulting damage.28 Such posses¬ 
sion will authorize a recovery not only of damages 
to the land itself, but also damages for injury or 
destruction of crops, fences, etc.^^ One who has 
possession of personal property and a lien for work 
and labor expended on it has such an interest in the 
property as will entitle him to maintain an action for 
Its negligent destruction by fire.^® One who has 
possession as a bailee with license to use the prop¬ 
erty as long as he desires to do so may recover for 
injury to the property.3^ 

Persons having constructive possession. In order 
to authorize a recovery for injury to land by fire 
negligently set out by a railroad company, actual 
possession of the land by plaintiff, otherwise en¬ 
titled to recover, is not necessary, constructive pos¬ 
session being sufficient ^2 

Persons having neither title nor possession of 
the property injured or destroyed have no right of 
action for damages for the destruction or injury of 
the property 33 

(4) Landlord and Tenant 

A landlord whose property Is in the possession of a 
tenant may sue for injury thereto by fire caused by neg¬ 
ligence by a railroad. A lessee, as well as a sublessee, 
may recover for injuries to his property caused by fire 
due to negligence by the railroad. 

Within the rule permitting one in constructive pos¬ 
session of land to recover for injury thereto, or 
destruction thereof, by fire, possession of a tenant 
IS constructive possession of his landlord.34 Accord- 


18- Ark.—^Missouri Pac R Co v 
Fowler, 34 eW2d 1071, 183 Ark 
86 . 

19. Wis—Frederick v Great North¬ 
ern By Co, 241 NW 363, 207 Wis 
234 

20. Or—Strang: v. Oregon-Washingr- 
ton B.. etc. Co, 163 P 1181, 83 Or 
644 

21. Or—Strang: v. Oreg:on-Washing:- 
ton R, etc., Co, supra. 

82. Or.—Strang: v. Oreg:on-Washing:- 
ton R, etc., Co, supra 

23» Ga—Corpus Jnxls cited la. Pol¬ 
lard V. Walton, 190 SB 396, 400, 
55 GaApp. 353 

51 C.J. p 1139 note 81. 
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24b ND—Woodward v. Northern 
Pac. R Co, 111 N.W 627, 16 ND 
38 

25. N C —Mull V. Louisville, etc., R 
Co, 96 SB 27, 175 NC. 693 

61 C J. p 1189 note 83. 

28. Ala —Alabama Great Southern 
R Co v. Clark, 34 So. 917, 136 Ala 
450 

N T —^Ridell V New Tork Cent., etc , 
R, Co, 73 NT. 618. 

27- SC—Bultman v Atlantic Coast 
Line R. Co, 88 SB. 279, 103 SC. 
612, 

28. Wash—Spurlock v. Port Town¬ 
send Southern R. Co, 42 P. 520, 13 
Wash 29. 

51 C J. p 1189 note 86. 
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29. Tex —International, etc , R Co. 
v Timmermann, 61 Tex 660. 

Wis —McNarra v. Chicago, etc., R 
Co , 41 Wis 69 

30. Pa —^Haverly v State Line, etc , 
R Co, 17 A 224, 126 Pa 116 

31. Mo—Jasper v. Wabash R Co., 
App , 24 S.W 2d 248 

32. Miss —Gilchrist-Fordney Co. v, 
Parker, 69 So 290, 109 Miss 445 

61 C J. p 1189 note 91 
33w TJ S.—^Northern Pac. B Co. v. 
Lewis. Mont, 16 S Ct. 831, 162 U S 
366, 40 LBd 1002 
51 C J p 1189 note 92 

34. Miss.—Gilchrist-Pordney Co v. 

Parker, 69 So. 290, 109 Miss 445. 

51 C J p 1190 note 94. 
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ingly, it has been held that an owner of cars leased 
to a railroad company may maintain an action for 
their negligent destruction by fire.35 However, in 
the absence of exceptional circumstances,a land¬ 
lord cannot sue for the destruction of grass growing 
on the leased premises^^ or for destruction of a 
building on the leased premises owned by the lessee 
and not by himself.®* 

A tenant occupying under a lease may recover the 
\alue of grass on the leased land negligently de¬ 
stroyed by fire,®® even though the lease is a verbal 
lease for more than a year and consequently in- 
valid.'*^* A lessee may recover for injury to, or 
destruction of, a building^i or nursery stock^® 
placed on leased land by the lessee under an 
agp"eement that it may be removed by him It has 
been held that, where by the terms of the lease the 
lessee is bound to rebuild buildings which have been 
burned, the lessee of property on which the build¬ 
ings burned are situated is entitled to recover full 
damages for the destruction of the buildings.*^® A 
tenant from year to year has the nght to recover for 
the destrucbon by fire of growing crops.44 ^ tenant 
at sufferance may recover for injuries by fire negli¬ 
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gently set out to the extent of the damage to his 
possessor^' interest. 

Riffht of sublessee. WTiere a lumber company 
owning houses occupied by its employees permitted 
an employee to sublet the house, the sublessee was 
not a trespasser and she may recover for the destruc¬ 
tion of her household goods by fire negligently com¬ 
municated by defendant’s locomotive.'^* It has been 
held that, although parties are sublessees of a build¬ 
ing, contrary to the terms of a lease held by the 
lessee from a railroad company, the company will 
nevertheless be liable to them for goods consumed 
by fire communicated to the building by the com- 
pany.^*^ 

(5) Licensees 

One who acquires property under a license may sue 
for Its destruction by fire negligently set out by a rail- 
road 

One who under license, express or implied, cuts 
hay on the land of another,^* or on public lands 
of the United States,^® is the owner thereof, and may 
maintain an action for its destruction by fire negli¬ 
gently set out by a railroad company. 


B. ACTIONS 


§ 512. In General 

a. In general 

b. What law governs 

c. Defenses 

d. Parties 

a. In (lenersd 

Jurisdiction, venue, and limitations in actions to re¬ 
cover for injuries by fires set out by railroad companies 
may be, and frequently are, regulated by statute. 

Where a statute so provides, a railroad company 
may be sued in an action of debt for injunes to 


property caused by fire communicated from its 
locomotives, cars, or other vehicles.*® An action 
for damages resulting from the burning of buildings 
by fire started by hobos m a railroad’s freight cars 
standing on a siding has been held to be a tort ac¬ 
tion based on negligence or want of due care.*^ 
Jurisdiction and venue in such actions may be, and 
frequently are, regulated by local statutes.*® Stat¬ 
utes of limitations specially applicable to such ac¬ 
tions have been enacted in some jurisdictions 

In the absence of a statute speaally providing for 
the service of process on a railroad company, the 


35k HL—Peona, etc, R. Co. v. U- S 
Roning Stock Co., XllApp. 79. 
36k IlL—^7?oledo, etc., B. Co. v. Far¬ 
ris, 117 ZllApp. lOS. 

51 C X p 1190 note 96. 

37. Tex —Chilf, etc-, R Co, v. Smith, 
23 S-W. 89, S Tex.CiV-A.pp. 483. 

51 C J. p 1190 not© 97. 

33. La —^Dougherty v. Tazoo, etc, 
R. Co, 119 So. 543, 9 IiaA.pp. 295. 
39- Tex—Gulf, etc., R Co. v Smith, 
23 S.W. 89, $ TexCivApp 483. 

40l Ter.—International, etc., R Co 
V. Seariffht, 28 SW. 39, 8 Tex Civ. 
App 593. 

61 C J p 1190 note 1. 

41. Mo.—Adams v. St Louis, etc., R. 
Co. 28 S.W. 496, 29 S.W. 886, 138 
Mo. 242. 


42. NEL—Laird v Connecticut, etc., 
R Co., 62 NH 254, 13 Am S R 
564. 

43. Mass—Anthony v New York, 
etc., R. Co, 37 NB 780, 162 Mass 
60. 

51 C J p 1190 note 4 

44. Ind.—Ohio, etc, R. Co v. Trapp, 
30 NE. 812, 4 Ind App 69 

45. Tex.—^Texas, etc,. R Co. v Tor- 
rey, 16 SW. 547, 4 TexA.CIvCas 
S 256. 

46. Tex.—^Blount-Lecker Lumber Co. 
V. Martin, Civ.App, 190 SW 232. 

47. Mo.—^England v Wabash R. Co., 
90 SW. 111. 114 Mo App 646. 

51 C J. p 1190 note 8. 
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48. Iowa —^Bullis V Chicago, etc., R 
Co.. 39 NW. 245, 76 Iowa 680. 

51 C.J. p 1190 note 9. 

49. ND—^Mathews v. Great North¬ 
ern R Go, 72 N W 1085, 7 N.I>. 81 

51 C J. p 1190 note ID. 

50. RI.—^MacDonald v. New York, 
etc. B Co.. 51 A 678, 23 R.I 668 

61 C J. p 1191 note 26 [aj. 

51. Or—^Aune v Oregon Trunk Ry, 
51 P2d 663, 161 Or. 622. 

82. Ind—^Du Breuil v. Pennsylvania 
Co, 29 NE '909, 130 Ind. 137, 

Tenn.—Nashville, etc., B. Co v 
Weaks, 13 Lea 148 

61 C.X P 1192 note 36. 

63- N.J .—Mairtin v. Lehigh Valley B. 
Co, 100 A 846, 90 N.J.Law 268. 

51 C J. p 1192 note 38. 
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general rules or statutes governing service of proc¬ 
ess on corporations usually apply in actions against 
a railroad company for damages by fire.®^ In ac¬ 
tions based on statutes to recover for injuries to 
property by fire communicated by locomotives, no 
prior notice of claim for damages and demand for 
payment is necessary ^5 except where the statutes 
contain requirements to that effect.®® 

h. What Law Governs 

Where the fire which originated from the operation 
of the railroad and caused the damage occurred in an¬ 
other state, liability therefor is governed by the law of 
that state and not by the law of the state where the 
action IS brought. 

In accordance with general principles, where the 
fire which originated from the operation of the 
railroad and caused the damage occurred in anoth¬ 
er state, liability therefor is governed by the law 
of that state and not by the statute of the state 
where the action is brought,®*^ and, it not appear¬ 
ing that there is any statute in that state affecting 
the question, the nghts of the parties must be de¬ 
termined by the common law of that state,®® which, 
in the absence of proof to the contrary, must be as¬ 
sumed to be the same as that of the state where the 
suit is brought®® Where property located in one 
state IS burned by reason of a negligent act commit¬ 
ted in another state or country, the cause of action 
is governed by the laws of the state where the prop¬ 
erty was situated,®® but, while the railroad company 
may be liable tmder the common law as adminis¬ 
tered in the state where the property destroyed was 
located,®! it is not liable under a statute in such a 
state where the legislature did not intend the stat¬ 
ute to apply to such a situation;®® nor does the 
fact that the company is authorized «by the legisla¬ 
ture to operate a railroad in tlie state and does so 
operate one change the result, since at the time of 


the fire it was not exercising its corporate author¬ 
ity under the laws of the state, but under the laws 
of a foreign jurisdiction.®® 

c. Defenses 

Various matters have been held to constitute or not 
to constitute valid defenses to actions to recover for 
damages from fires caused by railroad companies. 

A conveyance of lands to a railroad company for 
railroad purposes,®4 or their condemnation for that 
purpose,®® does not bar the right to recover dam¬ 
ages for injuries to the remainder of the land 
caused by fire negligently communicated to it from 
defendant’s locomotives. A railroad company can¬ 
not set up against the claim of plaintiff for the in¬ 
jury done to him an alleged assignment to a third 
person who does not appear and has given no notice 
of claim of ownership of the cause of action ®® A 
railroad company cannot avoid liability, because 
a section foreman paid no rent, for negligently 
burning his goods in a section house, if the company 
was benefited by his occupying it to board section 
hands ®‘^ Where a company has allowed inflamma¬ 
ble houses occupied by its tenants to be constructed 
and maintained on its own land adjoining its track, 
the fact that at the time of the fire it had served 
them with notice to quit is not a valid defense to an 
action for injuries from the fire caused by the neg¬ 
ligence of the company in the operation of its lo¬ 
comotives.®® 

The fact that the property was insured and that 
plaintiff has been paid the insurance is generally no 
defense to a railroad company in an action against 
it for negligently burning it;®® but a contrary view 
has also been taken.*^® A statute of limitations, ap¬ 
plicable to the action, is a good defense.*^! How¬ 
ever, where there are separate causes of action ans- 
ing at different times, the fact that one of them is 


Mo—Jordan v. Missouri, etc, K. 
Co. 61 Mo. 52. 

61 CJ. p 1193 note 64 

Process ajid notice to corporations 
generally see Corporations §S 1305- 
1322. 

56. Me —Steams v. Atlantic, etc., 
R. Co, 46 Me. 95. 

Ma^s.—^New England Box Co v. New 
York Cent, etc, R Co, 97 N.E 140, 
210 Mass. 465. 

56, Wis —^Theresa Village Mut Fire 
Ins. Co V. Wisconsin Cent R. Co., 
128 N.W. 103, 144 Wls. 321. 

51 C.J. p 1192 note 41. 

B7» Mass —Wallace v. New YoA, 
etc, R. Co., 94 N.S. 806, 205 Mass. 
16. 

58, Mass —Wallace v. New York, 
etc, R. Co., supra. 


5^ Mass—Wallace v. New York, 
etc, R Co, supra. 

60, NH—Connecticut Valley Lum¬ 
ber Co V Maine Cent R. Co, 103 
A 263, 78 NH 553. 

51 C J. p 1192 note 32. 

61, N.H—Connecticut Valley Lum¬ 
ber Co V. Maine Cent R. Co., su¬ 
pra. 

82. NH.—Connecticut Valley Lum¬ 
ber Co V. Maine Cent. R. Co., su¬ 
pra 

61 C.J. p 1192 note 34. 

63. NH—Connecticut Valley Lum¬ 
ber Co. V. Maine Cent R. Co., su¬ 
pra. 

64, N J —^Delaware, eta, R. Co. v. 
Salmon, 39 N.J.Law 299, 28 Am.R. 
214. 


65. Mo.—^Mathews v St Louis, etc, 
R Co., 24 SW. 691, 121 Mo 298, 25 
LRA 161, affirmed 17 S Ct 243, 
166 U S. 1, 41 L Ed 611. 

61 C J p 1192 note 44 

66. Pa.—^Florence v. Delaware, etc, 
R. Co, 102 A 133, 258 Pa. 466 

67. Tex.—St Louis Southwestern R. 
Co. V Sharp, 131 SW. 614, 62 Tex. 
Civ.App 340. 

ea. Philxppine.^Rallos v. Philippine 
R Co, 45 Philippine 99. 

66. Colo.—^Rhinehart v. Denver, etc . 

R. Co., 168 P. 149, 61 Colo 869 
51 C.J. p 1193 note 61. 

TO. Wis—^Allen v. Chicago, eta, R. 

Co., 68 NW 873, 94 Wis 93. 

51 C J. p 1193 note 52. 

71, Ill—^Peona, eta, R. Co v. XT. S 
Rollmg Stock Co., 28 IlLApp 79. 
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barred by the statute of limitations does not affect 
plaintiff’s right as to the others^* 

d. Parties 

All persons having an Interest In the property may 
Join jn a suit to recover for the injury resulting from a 
fire caused by a railroad. 

All persons having an interest in the property 
may join in a suit to recover for the injury or de¬ 
struction resulting from a fire caused by a rail- 
road.'^^ If the property was insured and the insur¬ 
ance has been paid, but the value of the property 
destroyed exceeds the amount paid, insured may, 
and should, sue the railroad company in his own 
name for the full amount of the loss,^^ but the in¬ 
surance company, if it has taken an assignment 
of the insured’s cause of action, may be properly 
joined as plaintifif.75 Under a statute requiring all 
actions to be prosecuted in the name of the real 
party in interest, the bailee of property destroyed 
by fire, who merely claims that the owner is look¬ 
ing to him for the price of the property, has no such 
interest as will authorize an action for damages in 
his name alone.^® A lessee of part of a right of 
way IS not a necessary party to an action by his sub¬ 
tenant, who did not assume the lessee’s covenants, 
to recover from the company damages sustained by 
fire set out by the companyJ^ In an action by the 
holder of the eqmtable title to land injured by fire 
set by defendant’s locomotive, the making of the 
holder of the legal title a party defendant is not ob¬ 
jectionable for misjoinder of parties.78 

§ 513. Declaration, Petition, or Complaint 
a. In general 


b. Negligence or breach of duty 
c Negativing matters of defense 
d. Amendments 

a. In G-eneral 

The declaration, petition, or complaint In an action 
to recover for injuries resulting from fire set out by a 
railroad need not specify the particular tram or engine 
which started the fire, but it should allege the time of 
the occurrence of the fire, give a description of the 
property injured, aver the plaintiff's ownership, and 
describe the nature and character of the injury and 
damages sustained. 

In an action to recover for injuries resulting 
from fire set out by a railroad company, the com¬ 
plaint or statement need not specify the particular 
train or engine which started the fire,but plain¬ 
tiff should, if possible, identify in his pleading the 
train which caused the injury,^® so that defendant 
may be able to identify the engine and investigate 
its condition and the conduct of its agents and serv¬ 
ants at the time of the injury However, the 
identification of the train is not always necessary.^2 

The declaration, petition, or complaint should 
allege the time of the occurrence of the fire which 
caused the injury complained of,®^ in order to en¬ 
able defendant to prepare his defense.84 With re¬ 
spect to particularity of averment, it has been held 
that the particular date on which the fire occurred 
should be alleged,^5 and that it is not sufficient to 
allege that the fire occurred m a designated 
month,86 or ‘'on or about” a designated date,87 al¬ 
though there is also authority to the contrary of this 

last proposition.88 

The complaint should describe the property in¬ 
jured or destroyed86 and aver plaintifFs owner- 


72. m—^Peoria, etc, R. Co. v. XT. S 
Rolling Stock Co, supra. 

73- Tex.—^Poster v. Gulf, C. & S, P. 

R. Co M5 S.W. 376, 91 Tex. 631. 

51 C.J. p 1193 note 64. 

74. Ran—^Kansas City, etc, R. Co. 
V Blaker, 76 P. 71, 68 Kan. 244, 64 
L,R.A. 81. 

51 C J. p 1193 note 55. 

Rffeot of assicrnment 

Pact that party whose property 
had been destroyed hy Are through 
negligence of railroad had received 
part payment from insurer and had 
given assignment did not preclude 
party from bringing action against 
railroad—Nelson v Northern Pac. R. 
Co., 290 P 432, 158 Wash 62. 

75. N.Y.—Jacobs v. New York Cent 
etc., R. Co. 94 N Y.S. 954, 107 App 
Div 134, affirmed 79 N.E. 1108, 186 
NY 586 

73. Ky,—Sandy Valley, etc., R. Co. 


V. Bentley, 194 S.W. 906, 176 Ky. 
736. 

77- Tex —^Missouri, etc., R. Co, v. 
Keahy, 83 S.W. 1102, 87 TexCiv. 
App 330. 

78. N C —^Mull V. Louisville, etc, R. 

Co, 96 S.B. 27, 175 N.C 693. 

79- Ind—Chicago, etc, R Co v. 
Kreig, 63 NB 1033, 22 Ind App. 
393 

61 C J p 1194 note 79. 

80. Va—Norfolk & W. R. Co. v. 
Richmond Cedar Works, 170 S B 5, 
160 Va 790 

51 C J. p 1194 note 80 
Petition held sofflcient 
Ga—Southern Ry Co v Taylor, 47 
SJB2d 77, 76 GaJLpp. 745. 

81. Or—^Koontz v Oregon R., etc., 
Co., 23 P. 820, 20 Or 3. 

88^ Vo.—^Norfolk «& W. R. Co v. 
Richmond Cedar Works, 170 S.B. 
6. 160 Va. 790. 
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83. Mich—Malloy v Grand Trunk 
R Co, 168 NW 854, 192 Mich 344 

51 C J. p 1194 note 73. 

8^ Mich —^Hewitt V Pere Marquette 
R. Co, 137 N.W 66, 171 Mich 211, 
41 LR A,NS, 636. 

Mo —^Melvin v St Louis, etc, R 
Co, 1 SW. 286, 89 Mo. 106 

85. Mich —^Hewitt v Pere Marquette 
R Co , 137 N.W 66, 171 Mich. 211. 
41 L.R A ,N.S , 635. 

61 C.J p 1194 note 75. 

88. Mo—^Melvin v. St. Louis, etc, 
R Co. 1 S.W. 286, 89 Mo. 106 

87- Pa—^Badman v. Pennsylvania R 
Co, 17 Pa I>ist. 983, affirmed 42 Pa 
Super. 631. 

88^ AIa—S eaboard Air Line R. Co. 
y. Savage, 109 So. 748, 215 Ala. 96 

89- Tex—Gulf, etc, R. Co. v- Jagoe, 
Civ.App, 32 S.W 1061, 

51 C.J p 1194 note 69. , 
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ship.9<> It must describe the nature and character 
of the injury and damages sustained with a reason¬ 
able degree of definiteness and certainty It has 
been held, however, that it is not necessary to al¬ 
lege the value of each particular item destroyed if 
the injuries done and the damages sustained are 

substantially shown. 

In an action to recover for inj’uries by fire set 
out by a railroad company based on a statute mak¬ 
ing all railroad companies liable for such injuries, 
whether or not common carriers, it is not essential 
to allege that defendant is a common carrier.^S 

A declaration is defective which fails to allege 
with requisite precision the facts which will place 
the action outside the terms of a contract for ex- 
empl^ion from liability.^^ 

Where the common-law right of action for inju¬ 
ries by fire negligently set out by a railroad compa¬ 
ny is not abrogated by statutes makmg such com¬ 
panies liable for injuries of this character irrespec¬ 
tive of negligence, it has been held that it is not per¬ 
missible to join in one count a common-law cause 
of action for negligence with a cause of action 
based on the statute.95 

b. Neghgence or Breach of Duty 

(1) In general 

(2) Defects in, or mismanagement of, 

locomotives 

(3) Combustible matter on right of way 

(4) Spread of fire 

(1) In General 

The declaration, petition, or complaint in an action 
for Injuries resulting from fire set out by a railroad must 


allege a legal duty on the part of the railroad company, 
a breach of that duty which was the proximate cause 
of the injury complained of, and the particular act or 
omission relied on as a ground for recovery. 

In accordance with general principles, the dec¬ 
laration, petition, or complaint in an action for in¬ 
juries resulting from fire set out by a railroad must 
show the existence of a legal duty on the part of 
the railroad company to exercise care as to the 
property injured,®® and, in the absence of a stat¬ 
ute abrogating the common-law rule making negli¬ 
gence an element of liability of railroad companies 
for injuries resulting from fire set out by them, 
the declaration, petition, or complaint must al¬ 
lege that the injury was the result of the negli¬ 
gence or breach of duty of the company.®^ 
However, it has also been held, under statutes mak¬ 
ing injuries by fire set out by a railroad company 
pnma facie proof of negligence, that it will be suf¬ 
ficient to allege facts making out a prima facie case 
without expressly alleging negligence®® on the the¬ 
ory that in these circumstances negligence will be 
presumed until the contrary is shown.®® 

Under statutes which impose an absolute liability 
on railroad companies for all damages by fire set 
out by them, discussed supra § 485, it is unnecessary 
in actions to recover for injuries so sustained to 
allege that defendant was guilty of negligence,^ 
although It is still necessary to allege that the fire 
was caused by the company.® An allegation of 
negligence will be treated as surplusage and disre¬ 
garded,® and a recovery may be had on a complaint 
otherwise sufficient although no negligence is 

shown.4 

The declaration, petition, or complaint must show 
that the locomotive was owned or operated by de- 


90. Ga.—^Powell v Blackstock, 13 
SB 2d 503, 64 GaApp 442. 

51 C J p 1194 note 70 
Time for exception 
Exception because plaintiff suin^T 
railroad did not own burned building 
was not one of no cause of action, 
and was properly made at the trial. 
—^Dougherty v. Yazoo & M V. H. Co., 
119 So 543, 9 LaApp 295 

91. Ga—^Louisville, etc, R Co. v 
Moreland, 85 S.E. 341, 143 Ga 414 

51 C.J p 1198 note 37. 

92. pa—^Bilger v. Pennsylvania R 
Co, 5 PaDist &Co 762 

93. S C.—^Law v. Prettyman, 146 S E 
815, 149 SC 178. 

94. Md—William Danzer & Co v 
Western Maryland Ry. Co, 166 
A 463, 164 Md 448 

Contracts for exemption from liabili¬ 
ty see supra § 510. 

95. Mo —Blackmore v Missouri Pac 
R. Co., 62 SW. 993, 162 Mo 455. 


96. Or—^Aune v Oregon Trunk Ry., 
61 P2d 663, 151 Or. 622. 

51 C J p 1194 note 85. 

Complaints held snfflcient generally 
Ind—Pittsburgh, etc, R. Co v. In¬ 
diana Horseshoe Co, 56 NJE2. 766, 
164 Ind. 322—^Railroad Co. v. Hart, 
21 H.E 763, 119 Ind. 273, 4 L.RA- 
549. 

61 C J. p 1193 note 67%. 

97. Or—^Aune v Oregon Trunk Ry, 
61 P 2d 663, 151 Or 622. 

61 C J p 1196 note 88. 

ITnlocked cars on siding 
Complaint for damages resulting 
from bummg of plaintilTs warehouse 
and blacksmith shop by fire started 
by hobos m railroad's freight cars 
standing on siding, which failed to 
allege facts showmg that defendant’s 
act of leaving empty cars on siding 
over night near plaintiff's warehouse 
violated plain tiff’s rights, or that it 
was customary usage of railroads to 
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lock doors of empty freight cars or 
place them in charge of watchman 
when not in use on siding, was held 
demurrable—Aune v. Oregon Trunk 
Ry., supra. 

93. Iowa—Seska v. Chicago, etc., R. 

Co, 41 N.W. 596, 77 Iowa 137. 

51 C.J. p 1195 note 94. 

99- Iowa—Seska v Chicago, etc, 
R Co., 41 N.W 696. 77 Iowa 137 

1. Mo.—Smith V. St. Louis-San 
Francisco Ry Co , App., 214 S.W 2d 
443. 

61 C.J. p 1195 note 90. 
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fendant,® and it must also show that the act or 
neglig-ence of defendant was the proximate cause of 
the injury complained of,® whether the injury was 
to plaintiff’s property*^ or to his person 8 A person 
will not be entitled to recover where he alleges a 
new, independent, intervening cause which was not 
produced by the acts or omissions on which the ac¬ 
tion is predicated 9 Although there is authority 
to the contrary,1® according to some decisions it is 
not sufficient to allege the negligence as that of the 
company’s agents or employees unless it is also al¬ 
leged that they were engaged in the line of their 
employmenL^i It is sufficient to charge the act 
causing the injury as that of the railroad compa¬ 
ny and this is so although the action is based on 
a statute making the company liable for damages to 
property by fire communicated by its locomotives 
or originating on its right of way 'hn consequence 
of the act of any of its authorized agents or em¬ 
ployees.”^® 

M’’hile there is some authonty to the contrary, 
m accordance with general principles the particu¬ 
lar act or omission constituting the negligence re¬ 
lied on as a ground for recovery must be stated, 
and any generalization in respect of negligence 
which is not coupled with an averment concern¬ 
ing some act or omission will be disregarded.^® 
However, no further particularity than that here¬ 
in mentioned in statmg the negligence relied on is 
necessary and it is not essential that all the 
facts and circumstances from which negligence 
could be inferred should be alleged^® or that the 
particular employee to whose negligence the injury 
was traceable should be specified-^® It has been 


said that, where the facts alleged disclose a duty 
on the part of defendant, the allegation of negh- 
gence takes on a technical significance, and that a 
very general averment relative to what was negli¬ 
gently done or omitted ordinarily will be a sufficient 
averment of negligence as against a demurrer,®® 
A complaint alleging negligence m the alternative 
has been held not demurrable.®^ 

(2) Defects in, or Mismanagement of, Loco¬ 

motives 

Where defects in the construction or equipment of 
locomotives or negligence In the management thereof 
constitute the negligence relied on as a ground for recov¬ 
ery, It IS necessary to allege that the railroad company 
has been negligent in the construction, equipment, or 
management of its locomotives whereby the fire escaped 
and the injury was caused. 

Where the conduct constituting negligence must 
be alleged, if defects m the construction or equip¬ 
ment of locomotives or negligence m the manage¬ 
ment thereof are the negligence relied on as a 
groimd for recovery, it is necessary to allege that 
the railroad company has been negligent in the 
construction, equipment, or management of its lo¬ 
comotives whereby the fire escaped and the injury 
was caused.®® However, a statement of these 
grounds in general terms ordinarily is sufficient 
It is not necessary to specify the particular defects 
in the locomotive or the mismanagement thereof,®^ 
because its condition and management are matters 
peculiarly within the knowledge of defendant®® 

(3) Combustible Matter on Right of Way 

The plaintiff must allege the negligent accumulation 
of combustible matter on the railroad's right of way or 
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7. Or.—Aune v. Oregon Trunk Ry., 
supra. 

61 C.J. p 1199 note 42. 

8. Ill.—Illinois Cent R. Co. v Siler, 
82 NJS3. 362, 229 HL 390, 16 LRJt, 
N S , 819, 11 Ann Cas. 368. 

51 C J. p 1199 note 43 
9 l Or.—^Aune v. Oregon Trunk Ry., 
51 F.2d 663, 151 Or 622 

10. Ky.—^Louisville, etc., R. Co. v. 
Spring Water Distillery Co, 63 S. 
W 275, 21 Ky.L. 769. 

51 C.J. p 1198 note 35. 

11. Ala.—Western R Co. v. Irwin, 56 
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there can be no recovery on that ground for damage 
done by fire. 

Plaintiff must allege the negligent accumulation 
of combustible matter on the railroad’s right of way 
or there can be no recovery on that g^round for 
damage done by fire.26 It has been held that a com¬ 
plaint alleging that defendant managed its trains 
negligently and failed to employ suitable means to 
prevent the escape of fire from the locomotive, and 
also negligently permitted combustible materials to 
remain on the right of way, and that by reason of 
its negligence fire escaped from the locomotive and 
set fire to the combustibles, and by reason of a con¬ 
tinuous body of combustible material the fire was 
communicated to plaintiff’s premises, sufficiently 
alleges the negligent accumulation of combustible 
materials on the right of way as a cause of the 
fire On the other hand, it has been held that 
an allegation that defendant carelessly permitted 
fire from the engine of a train to be thrown out, 
whereby the litter which said company had permit¬ 
ted to accumulate on said right of way was ignited, 
and the fire spread therefrom and burned and de¬ 
stroyed plaintiff’s property, did not amount to an 
averment that the railroad company negligently 
permitted combustible matter to accumulate upon 
its right of way.^s 

(4) Spread of Fire 

Where the gist of the action Is negligence In permit¬ 
ting the escape of fire to the plaintiff’s land from the rail- , 
road’s right of way, the complaint must allege that the 
railroad negligently permitted the escape of the fire, al¬ 
though it need not allege that the fire was negligently 
started. 

A complaint which alleges negligence of a rail-^ 
road both in setting fires to combustibles on its 
right of way and in failing to prevent the spread of 
the fire so started to adjoining land resulting in in¬ 
jury thereto is sufficient to show a cause of ac- 
tion.29 Where the gist of the action is negligence 
in permitting the escape of fire to plaintiffs land 
from defendant’s right of way, the complaint need 
■not show that the fire was negligently started,^® 


but it is indispensable that the complaint should 
allege that defendant negligently permitted the 
escape of fire to plaintiffs land from defendant’s 
right of way.si In jurisdictions where it is held 
that a company negligently setting out a fire on its 
right of way which spreads to adjoining lands, in¬ 
juring them, is not liable unless it was negligent in 
suffering the fire so to spread, the complaint must 
allege that the company was negligent in permit¬ 
ting the fire so started to escape therefrom to the 
adjoining premises^s or contain averments from 
which such negligence is necessarily implied 
and a mere averment that the fire was negligently 
started on the right of way will not dispense with, 
or supply the place of, such allegation 34 

From adjoining ‘ owner^s premises. Where the 
complaint alleges that fire was negligently set out 
on its right of way and on the land of an adjoining 
owner by defendant, and that the fire spread to 
plaintiffs lands whereby his property was de¬ 
stroyed, and that the fire was wholly the result of 
the negligence of defendant, it is not necessary 
further to aver the negligence of defendant in pre¬ 
venting the fire escaping from its right of way.35 
A complaint alleging that defendant negligently 
permitted fire on its right of way to escape to ad¬ 
joining land, igniting it, and thence to plaintiff’s 
land, IS suffiaent, without alleging negligence in 
permitting the fire to escape from the adjoining 
land to that of plaintiff.® ^ A complaint alleging 
that defendant negligently and willfully set fire to 
combustibles upon the land of an adjoining owner, 
that the fire spread to and upon plaintiff’s land, 
which act was the natural and probable result of 
defendant’s wrongful act, has been held to state a 
good cause of action.®*^ 

c. Negativing Matters of Defezuse 

The declaration, petition, or complaint need not an¬ 
ticipate and negative matters of defense. 

In accordance with elementary rules, the declara¬ 
tion or complaint need not, by its averments, an¬ 
ticipate and negative matters of defense.®® In ju- 


•2S, Ga.—Soutnem R. Co. v. Horlne, 
42 S 52, 115 Ga 664. 
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risdictions where contributory negligence is con¬ 
sidered a matter of defense to be pleaded by defend¬ 
ant, it IS not necessary that the complaint should 
negative the fact of plaintiffs contributory negli¬ 
gence ^9 In jurisdictions where contributory neg¬ 
ligence must be negatived in the complaint, except 
in cases where the rule has been abrogated by stat¬ 
ute,^0 it has generally been held necessary for the 
complaint in actions of this character to negative 
contributory negligence.^i 

d. Amendments 

The allowance of amendments of the declaration, 
petition, or complaint In an action against a railroad 
company for damages caused by fire is within the discre¬ 
tion of the court, although generally amendments which 
set up a new and distinct cause of action will not be 
permitted. 

The allowance of amendments of the declara¬ 
tion, petition, or complaint in an action against a 
railroad company for damages caused by fire is 
within the discretion of the court.^^ Generally 
amendments which set up a new and distinct cause 
of action will not be permitted.^® It is permissible 
to amend by adding a more specific description of 
the property bumed,^^ or an amplification of the 
facts constituting defendant’s negligence,^® or by 
changing the date on which the injury is alleged 
to have occurred,^® or the identity of the locomotive 
alleged to have caused the injury, ^*7 or by correct¬ 
ly stating the name of the defendant railroad.^® 

§ 514- Plea or Answer 

The plea or answer m an action against a railroad 
company for Injuries by lire set out by it should allege 
matters which constitute an affirmative defense. 

The plea or answer in an action against a rail¬ 
road company for injuries by fire set out by it need 
not allege mere matters of evidence.^® Ordinarily, 


under the general rule, contributory negligence 
must be specially pleaded in order to be available as 
a defense,®® and it has been held that, if defendant 
wishes to avail himself of the defense that plaintiff 
was a trespasser in placing the property destroyed 
on defendant’s right of way, it is necessary to plead 
that fact since it is an affirmative defense.®^ The 
defense that defendant was exempt by contract 
from liability for fire is an affirmative one not ad¬ 
missible under the general denial ®2 If defendant 
admits that the fire was caused by sparks from its 
locomotive and pleads facts indicating lack of neg¬ 
ligence, Its plea is in effect a plea of confession and 
avoidance.®® The sufficiency of a plea should be 
tested by demurrer®^ except where another mode 
is provided by statute.®® 

§ 515. Issues, Proof, and Variance 

a. In general 

b. Conformity of pleadings and proof 

c. Variance 

a. In General 

While allegations of facts Immaterial to the cause 
of action or which constitute mere surplusage need not 
be proved, the specific negligence alleged must be proved 
in order to authorize a recovery for damages by fire 
caused by a railroad. 

While allegations of facts immaterial to the cause 
of action or which constitute mere surplusage need 
^ not be proved,®® the specific negligence alleged must 
be proved in order to authorize a recovery for dam¬ 
age by fire caused by a railroad 5*^ If several acts 
of negligence are charged, each of which would 
constitute a cause of action, proof of ally one of 
•them will sustain a recovery.®® If the complaint 
alleges the burning of several articles, plaintiff will 
be entitled to recover on showing that any of the 
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articles mentioned were burned.59 Where plaintiff 
alleges ownership of the property destroyed by the 
fire, he must prove title to the property.®^ Where 
negligence is charged in permitting combustibles 
to accumulate on the right of way .which were ig¬ 
nited by sparks from a locomotive, thus causing the 
fire occasioning the damages, it will be sufficient 
for plaintiff to show that defendant was using the 
ground as a part of its right of way, and he need 
not prove title or ownership of the locus in quo in 
defendant, since, the use being shown, the law will 
presume that the right to use had been properly ac- 
quired.^1 

b. Conformity of Pleadings and Proof 

The evidence in actions for injuries by fire set out 
by a railroad must correspond with, and be confined to, 
the issues raised by the pleading. 

In accordance with elementary pnnciples, the ev¬ 
idence in actions for injuries by fire set out by a 
railroad company must correspond with, and be 
confined to, the issues raised by the pleading®^ or 
tend to elucidate the issues ®3 Evidence of one 
kind of negligence not alleged is not admissible 
under an allegation of negligence of a different 
kind.®^ 

Allegations that the locomotive was improperly 
constructed and negligently managed by defendant, 
by reason whereof large quantities of sparks were 
emitted, are sufficiently broad to admit proof of the 
character of care and caution exercised by defend¬ 
ant’s employees in operating the locomotive, and 
as to whether they were negligent in the perform¬ 
ance of their duties ®® Where the negligence al¬ 
leged is in the operation of the locomotive, evi¬ 
dence IS admissible to show that fire escaped 
through the spark arrester and was communicated 
from the smokestack of the locomotive.®® 

Evidence of defective construction or equipment 
of a locomotive is admissible under an averment 
that in operating it defendant negligently permit¬ 
ted it to emit sparks which fell on plaintifiPs prop¬ 


erty and set fire thereto,®'^ or under an averment 
that defendant so negligently and carelessly man¬ 
aged a fire which it intentionally kindled and main¬ 
tained in a certain locomotive that the fire came 
into and upon plamtifFs premises.®® The charge 
that the tram was so negligently operated as to set 
fire to plaintiffs barn has been held sufficient to 
permit plaintiff to show that the fire was caused by 
sparks from an engine with a defective spark ar¬ 
rester.®® It has been held that, if defendant tries 
the case on the assumption that the existence of de¬ 
fects in the locomotive is an issuable fact, he can¬ 
not object to the admission of evidence to show 
such defects although the petition did not allege 
their existence.^© However, it has been declared 
that where the complaint charges only negligence 
in the operation of an engine, and not in its con¬ 
struction or equipment, evidence of the character 
and quality of the construction or equipment of the 
engine, with a view to arresting the escape of sparks 
therefrom, is inadmissible.*^^ 

Evidence as to the condition of the grates of the 
locomotive on the day of the fire is admissible un¬ 
der an averment that the locomotive was defective 
and dangerous.'^^ In some jurisdictions where, con¬ 
trary to the prevailing doctrine, the view has been 
taken that it is not necessary to specify the particu¬ 
lar negligent acts or omissions relied on, negligence 
in the construction, equipment, or operation of lo¬ 
comotives is admissible under a general averment 
of negligence in causing the injury complained of 
by fire 

c. Variance 

A material variance between the pleading and the 
evidence is fatal to a recovery for injuries by fire set 
out by a railroad. 

In accordance with the rule that the proofs must 
correspond substantially with the allegations of the 
pleadings, a material variance between the declara¬ 
tion, petition, or complaint, and the evidence to sus¬ 
tain it, IS fatal to a recovery for injuries by fire 
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set out by a railroad.^^ On the other hand, if the 
substance of the issue be proved, a recovery is au¬ 
thorized and a variance merely m form or with re¬ 
spect to a matter which is immaterial or which is 
nonprejudicial will be disregarded.’^^ 

§ 516. Presumptions and Burden of Proof 

a. In general 

b. Negligence in construction, equip¬ 

ment, or operation of locomotive 

a. Id. General 

In the absence of a statute providing otherwise, neg¬ 
ligence of a railroad company Is never presumed in an 
action to recover for injuries by fire set out by a rail¬ 
road, and the burden of proof is on the plaintiff to show 
that the railroad company was negligent. 

In the absence of a statute providing otherwise, 
negligence of a railroad company, being the gist 
of an action to recover for mjunes to property by 
fire set out by a railroad is never presumed.^® Ex¬ 
cept where statutes have eliminated negligence as 
an element of liability for injuries to property by 
fires set out by railroad companies,^’^ the burden of 
proof is on plaintiff to show that defendant was 
negligent^* and that such negligence was the prox¬ 
imate cause of the injury.'^^ Where plaintifFs evi¬ 
dence makes out a prima facie case of negligence 
on defendant’s part, the burden is then cast on de¬ 


fendant to show that it has not been guilty of negli¬ 
gence 80 However, a fire along a railroad right 
of way does not result in a pnma facie case of neg¬ 
ligence until it is established that the railroad set 
out the fire.8i 

It has generally been held that, in the absence of 
any statutory provision to the contrary, in an action 
for injuries to property by fire set out to clear the 
right of way, the burden of proof is on plaintiff to 
show that defendant was negligent in setting out 
the fire or in preventing its escape,8^ although there 
IS some authority to the contrary.83 It has also 
been held that a fire set out to clear a right of way 
of combustible material is not set out or caused by 
operating the railway within a statute providing 
that in an action for damages from a fire so set 
out it shall only be necessary to prove injury to, or 
destruction of, plaintiff’s property ;84 but there is 
also authority directly to the contrary.86 

Eire originating in combustible matter on right 
of way. If it is sought to charge a company with 
liability for a fire communicated from combustibles 
on its right of way, the burden is on plaintiff to 
show that there was an accumulation of combusti¬ 
ble matter on the right of way®® and that the fire 
was set out on the right of way by defendant,*87 
and, in the absence of a statute providing other¬ 
wise, the burden is also on plaintiff to show that 
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Fxlma facie evidence 

Statute making railroad's failure 
to keep right of way free from com¬ 
bustible material pnma facie evi¬ 
dence of negligence refers only to 
common carriers transporting pas¬ 
sengers and fl*eight for hire, and is 
inapplicable to logging railroad used 
in connection with industrial enter¬ 


prise of its owner.—Crowley v. Pol- 
leys Lumber Co., 9 P.2d 1068, 92 
Mont 27. 

77. Ark.—^Missouri Pac. R. Co v 
Fowler. 84 S.W2d 1071, 183 Ark 
86 . 

Miss.—^Kum V. Fondren, 198 So. 727, 
189 Miss. 739 

Mo.—Smith V. St Louis-San Fran¬ 
cisco Ry. Co., App, 214 S.'W.2d 
443. 

Va.—^Norfolk & W Ry. Co. v. Rich¬ 
mond Cedar Works, 170 S B. 5, 160 
Va 790. 

Wis—^Frederick v. Great Northern 
Ry Co, 240 N.W. 387, 207 Wis 
234, 80 A.LR. 984, modified on 
other grrounds 241 NW 363, 207 
Wis. 234 

51 CJ. p 1204 note 22 
Statutes imposing liability irrespec¬ 
tive of negligence see supra 5 486. 

7D. Cal.—Jno L. Witney, Inc, v. 
Sierra Ry. Co. of California, 11 P.2d 
416, 123 Cal App 430 
lowa^—Stickling v. Chicago, R. L & 
P Ry. Co, 232 N.W 677, 212 Iowa 
149. 

N.C.—Star Mfg. Co. v Atlantic Coast 
Line R Co., 23 SB 2d 32, 222 N.C. 
830 

51 C.J. p 1204 note 23 

79- Ky.—^Withers v Illinois Cent 
R. Co., 207 S.W2d 33, 306 Ky. 
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487—^Illinois Cent. R Co v. Roark's 
Adm'r, 68 S.W2d 648, 248 Ky. 
898. 

S C —^Mellette v Atlantic Coast Line 
R. Co, 186 S E 545, 181 S C. 62. 

61 C J. p 1206 note 25 
Proximate cause see supra § 496. 

80. Ark —^Missouri Pac R Co v. 
Johnson, 138 S W 2d 33, 198 Ark 
1134. 

51 C.J. p 1205 note 26 

81. Iowa—Beck v Chicago, B & Q. 
R. Co., 243 N.W 164, 214 Iowa 628 

82. Tex—Gralveston, etc, R Co. v. 
Jensen, CivApp, 283 SW. 698 

51 CwJ. p 1213 note 21. 

83. N C —Stemmier v Randolph, 
etc., R. Co, 85 SB. 21, 169 NC. 
46. 

61 C.J. p 1213 note 20 

84. Iowa.—Connors v. Chicago, etc, 
R Co, 82 N.W. 953, 111 Iowa 384. 

85. EZan.—Clark v Ellithorpe, 61 P. 
940, 7 Kan App 337, 69 P. 286, 9 
Kan App. 503. 

86. IlL—^Indiana, etc., R Go v 
Hawkins, 84 Ill App 39 

N C —^McBee v. Seaboard Air Line R 
Co, 87 S B 986, 171 N.C. Ill 

871 N C—McBee v. Seaboard Air 
Line R. Co., supra 
51 C.J. p 1214 note 25. 
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defendant was negligent in leaving combustible 
matter on the right of way;88 and it has been held 
that this rule is not changed by a statute providing 
that companies shall be responsible for destruction 
of property by fire communicated directly or indi¬ 
rectly by locomotives However, the statutes of 
some jurisdictions have been construed as imposing 
on a railroad company the burden of showing that 
a fire originating in combustibles on its right of 
way was not due to its negligence in leaving the 
right of way in an unsafe condition. 

Fire communicated from burning building or car 
on right of way. In the absence of a statute pro¬ 
viding otherwise, it has been held that the mere fact 
that fire was communicated to plamtiifs property 
from a burning car or building on defendant’s right 
of way does not make out a pnma facie case of neg¬ 
ligence. The same rules of evidence as to the 
burden of proof, it has been said, seem to prevail as 
m other cases of fire communicated from one build¬ 
ing to another or from one premises to another.92 
However, under a statute, a presumption of negli¬ 
gence arises where it is shown that damage to the 
property of another was caused by fire spreading 
from a burning car belonging to a railroad compa¬ 
ny and located on a sidetrack.93 

Contractual exemption. Plaintiff has the burden 
of proving the illegality of a contract exempting a 
railroad from liability for damages where the con¬ 
tract is not void on its face.^^ The fact that de¬ 
fendant leased plaintiff the right to construct cer¬ 
tain buildings on station grounds, subject to free¬ 
dom from liability for loss by fire, does not raise 
an inference that other buildings of plaintiff de¬ 
stroyed by fire and partially standing on defendant’s 
ground were subject to the same exemption.^® 
Where defendant seeks to avoid responsibility un¬ 
der a contract exempting it from any and all lia¬ 
bility for property destroyed by fire communicated 
from locomotives operating on a spur track^on its 
property adjoining plaintiff’s mill, and it is shown 
that the fire by which plaintiffs property was de¬ 


stroyed was caused by sparks emitted from one of 
defendant’s locomotives then on the mam line, the 
burden of proof is on defendant to show that the 
locomotive was then engaged in work connected 
with the use of the spur track 96 

b. Negligence in Construction, IScLiiipinent, or 
Operation of Locomotive 

(1) In general 

(2) After proof that locomotive started 

fire 

(1) In General 

In an action seeking damages for fire caused by a 
railroad engine, the plaintiff must prove that the en¬ 
gine was either improperly equipped or negligently op¬ 
erated. 

Plaintiff seeking damages for fire caused by 
sparks from a railroad engine is required to prove 
that the engine was improperly equipped for ar¬ 
resting sparks or that, although -the engine was 
properly equipped, it was negligently operated so 
as to cause the fire,97 because a railroad which has 
complied with the law with respect to equipment 
cannot be held liable for such a fire unless there is 
proof of negligent operation.98 However, if the 
railroad company admits that the fire was caused 
by sparks from its locomotive and pleads facts in¬ 
dicating lack of negligence, it assumes the burden 
of proof.99 Where it is shown that the appliances 
used by a railroad have been m use for many years 
and found sufficient to protect its own and other 
property, the burden of proof is on plaintiff to show 
that the appliances were defective or were improp¬ 
erly or negligently used ^ Where a fire is set out 
by sparks from a locomotive which is admittedly 
in perfect condition, plaintiff has the burden of 
proving that the engine was less safe in the matter 
of sparks than a newer pattern of engine known 
and in use at the time.2 Where, in an action for in¬ 
juries from fire set out by a locomotive, a duty on 
the part of the company to use fuel oil in its loco¬ 
motives is alleged, the burden of showing that it 


88. Ala —Southern R Co. v. Everett, 
99 So. 82, 211 Ala. 61. 

61 C J. p 1214 note 26. 

8^ Minn—^Bowen v. St. Paul, eta, 
R Co., 32 NW. 751, 86 Minn 622. 

61 C.J. p 1214 note 27. 

90. Mich—Jones v. Michigan Cent. 
R Co., 26 N.W 662, 69 Mich. 487, 

51 CJ p 1214 note 28 

91. Ala—^Poe v. Southern R. Co., 71 
So 997, 196 Ala. 103. 

51 C J p 1214 note 29. 

98. Ala —Poe v. Southern B. Co, 
supra. 


93. Ga—-Wilkes Lumber Co, v. Sea- [ 
board Air-Line R. Co., 121 SB. 
694, 81 GaApp 699. 

9^ US —^Michigran Millers Mut Fire 
Ins Co V Canadian Northern Ry. 
Co, C.C.A Minn., 162 F.2d 292. 

95. Iowa —^Petty v. Minneapolis, etc, 
R. Co, 136 NW 1044. 

96. La.—^Thomason v. Kansas City 
Southern R. Co., 48 So 432, 122 La 
995. 

97. Ky—^Louisville & N R. Co. v. 
Bean, 116 S W2d 989, 273 Ky. 464— 
Clemons v Dawkins Log^ & Mill 
Co., 98 SW2d 472. 266 Ky. 167. 
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98. Ky —^Louisville & N. R Co v. 
Bean, 116 S.W2d 989, 273 Ky 454— 
Illinois Cent R Co. v. Bell Union 
Coal Sc Mining: Co., 38 S W.Sd 707, 
238 Ky. 680 

99. Ky —^Illinois Cent. R. Co. v. 
Barrett, 66 SW. 9, 23 Ky.L. 1766. 

1. La.—Gumbel v. Ulinois Cent. R. 
Co., 20 So. 703, 48 La Ann: 1180— 
Meyer v Vicksburg:, etc, R. Co., 6 
So. 218, 41 La Ann. 639, 17 AmS. 
R. 408. 

2. N T.—Babcock v Fitchburg: R 
Co., 36 N.E. 696, 140 N.T. 308. 
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was negligent in using coal instead of oil is on 
plaintiff 5 The burden does not rest on the com¬ 
pany to prove that it was using the best fuel com¬ 
monly used by the best-equipped railway compa¬ 
nies.^ 

A presumption of ordinary care will be indulged 
in favor of the railroad company where there is an 
entire absence of evidence that the fire causing the 
damage was caused by sparks from its locomotive.^ 
Negligence in the equipment, repair, or operation of 
an engine may be inferred from the fact that the 
engine habitually scatters sparks to such an extent 
as to endanger combustible material all along the 
line of the road,® or that it emits a stream of sparks 
along its way, setting fire to many things,*^ or that 
it emits sparks unusual in quantity or character,® 
but it cannot be inferred from the fact that some 
time after the fire the appliances for arresting 
sparks were out of repair;® nor is there a pre¬ 
sumption of law that an engine inspected before 
starting on its trip and found in good condition re¬ 
mained in such condition during the trip It is 
also a legitimate conclusion that a heavily loaded 
train laboring up a grade will throw out sparks.^i 
No presumption of negligence arises from the mere 
fact that sparks are generated from the use of coal 
in a Iocomotive.12 

(2) After Proof That Locomotive Started 
Fire 

(a) Majonty rule 

(b) Minority rule 

(a) Majority Rule 
aa. In general 
bb. Rebuttal of presumption 


aa. In General 

Generally, in an action to recover for injuries by 
fire set out by a railroad, a prima facie case is made 
out when the plaintiff shows that the Are was caused 
by a locomotive belonging to the railroad company, and 
the defendant then has the burden of showing that it 
was free from negligence in the construction, equipment, 
or management of the locomotive. 

As a general rule, sometimes by virtue of statute, 
where plaintiff has shown that the fire resulting in 
the injury complained of was caused by sparks or 
cinders from a locomotive belonging to defendant 
railroad company, a prima facie case of negligence 
is thereby made out which places the burden on de¬ 
fendant to show that it was free from negligence in 
the construction, equipment, or management of the 
locomotive^® or that the damage was caused by 
some agency over which defendant had no con- 
trol.^^ The reason usually assigned for the rule is 
that matters connected with the construction, equip¬ 
ment, and operation of locomotives he peculiarly 
within the knowledge of the agents and employees 
of the railroad company and outside that of plain¬ 
tiff, and that the rule is one of necessity.^S ^ fur¬ 
ther reason deducible from other decisions is that 
it has been fully demonstrated that, where locomo¬ 
tives are properly constructed and have the proper 
appliances for preventing the escape of fire and are 
managed with care, they rarely occasion damage by 
setting out fire, and that if fire is set out by a loco¬ 
motive it is an inference of reason that the company 
has been guilty of negligence.^® 

The rule does not shift the burden of proof on 
the whole case to defendant^*^ and does not modify 
the general rule which makes it incumbent on plain¬ 
tiff in the first instance to establish a pnma facie 


3. Tex —^Missouri, etc., K. Co. v 
Morgan, CivApp., 146 SW. 336, af¬ 
firmed 193 SW. 134, 108 Tex. 831 

4L Tex.—^Missouri, etc., R. Co. v. 
Morgan, supra. 

5. U.S.—General Ins. Co. v. North¬ 
ern Pac. R. Co, Wash, 60 S,Ct. 
44, 280 U.S. 72, 74 L. Ed 172. 

6. Md—Green Ridge R Co. v 
Brinkman, 20 A. 1024, 64 Md 52. 54 
AmR 765. 

7- Pa.—^Pennsylvania Co. v. Watson, 
81 Pa.St 293 

51 C.J p 1206 note 28. 

8. Ala—^Pollard v. Treadwell, 176 
So 452, 234 Ala. 615. 

NY—^Peck V New York Cent, etc, 
R Co., 69 N.E. 206. 165 NY. 347. 

Pa^—^Ruby v. Pennsylvania R. Co, 
Com.Pl., 61 York Leg.Rec. 17 

9. N.Y.—^Peck v. New York Cent, 
etc., R Co., 66 N.Y S. 1121, 37 App. 
Div. 110, reversed on other grounds 
69 N.E. 206, 165 N.Y. 347. 


lO. Ala—^liouisville, etc, R Co v. 

Malone, 20 So 33, 109 Ala 509. 

11- Mo —^Brooks v. Missouri Pac B. 
Co, 71 SW. 1083, 98 Mo App 166. 

12. Tex—Chicago, etc, JR. Co v 
Myers, 285 S W. 1068, 116 Tex 666. 
51 C.J. p 1205 note 36. 

13- U.S.—Atlanta & St. A. B Ry. 
Co V. Register, CC.AFla, 69 F,2d 
323. 

Ark .—'Jsiissouxi Pac. R. Co. v. John¬ 
son, 133 S W.2d 33, 198 Ark 1134. 
Fla—Colle V. Atlantic Coast Line R. 

Co, 14 So 2d 422, 153 Fla 258 
Iowa—Stickling v. Chicago, R I. & 
P. Ry Co, 247 NW. 642, 216 Iowa 
1312—Small v Chicago, etc., R. Co, 
50 Iowa 338. 

N.C —Star Mfg Co. v. Atlantic Coast 
Line R. Co., 23 S E 2d 32, 222 N C 
330. 

Tenn —^Yearwood, for Use of Am Ins. 
Co. of Newark, N. J., v. Louisville 
& N. R. Co , 222 S.W 2d 33, 32 Tenn. 
App. 115—^Tennessee Cent. Ry. Co. 
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V. McCowan, 188 S.W 2d 931, 28 
Tenn.App 225—^Hamman & North¬ 
eastern R. Co, V, McCartt, 16 Tenn 
App. 109 

51 C J. p 1205 note 88^, p 1207 note 
40 

Statute not applicable to private rail, 
roads 

HL—Williams V T J Moss Tie Co., 
30 N.E 2d 430, 307 Ill App 233 

14. N C,—^Raleigh Hosiery Co v, Ra¬ 
leigh, etc., R Co., 42 SB 602, 131 
N.C. 238. 

51 C.J. p 1206 note 39, p 1207 note 
40. 

IB. Me —^Dyer v. Maine Cent R. Co , 
58 A. 994, 99 Me. 195, 67 LRA. 416, 
2 Ann Cas. 457 

61 C.J. p 1207 note 42. 

16. Neb.—Burlington, etc., R. Co. v. 
Westover, 4 Neb 268. 

61 C J. p 1208 note 43. 

17. Tex.—^Trinity, etc, R. Co v. 
Gregory, Cav.App, 142 S.W. 666 

51 C.J. p 1208 note 62. 
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case or devolve on defendant the burden of doing 
more than disproving the prima facie case shown by 
plaintiff.^® It is generally held that, in order to 
overcome the prima facie case made by plaintiff, it 
IS only necessary that defendant should produce 
enough evidence to counterbalance that by which 
the prima facie case was made out,^^ and defendant 
is not required to rebut the prima facie case by a 
preponderance of the evidence that it was not neg- 
ligent,20 although a contrary view has also been 
taken 21 

The presumption of negligence which arises on 
proof that the fire was ignited by sparks from a 
railroad engine is an alternative presumption that 
the railroad was negligent either in operating the 
locomotive or in constructing and equipping it .22 
So, where only one of these forms of negligence is 
alleged, the presumption cannot be utili2ed.23 

The presumption is, of course, not operative un¬ 
til it is established that the fire causing the injury 
, complained of was communicated by a locomo- 
tive.24 In order to support the presumption, the ev¬ 
idence must be such as reasonably to satisfy a jury 
that the fire was so caused.25 Evidence which 
merely tends to show that the fire originated by 
sparks from a railroad locomotive is insufficient.^® 
Nevertheless, the rule applies, although the evi¬ 
dence to establish the origin of the fire is contro¬ 
verted or in dispute^*^ or although the evidence in 
support of, and in denial of, the allegation that the 
fire was caused by sparks from a locomotive is such 
that the issue might be decided either way.^s 


Plaintiff is entitled to the benefit of the rule, wheth¬ 
er or not defendant admits the origin of the fire 2 ® 
The rule is not rendered inapplicable by the fact 
that the evidence that the fire originated from 
sparks from a locomotive was purely circumstan- 

tiaL^o 

bb. Rebuttal of Presumption 

In an action against a railroad company for dam¬ 
ages caused by fire, the presumption arising from evi¬ 
dence that the injury was caused by Are set out by de¬ 
fendant's locomotive is not conclusive and may be re¬ 
butted. 

In an action against a railroad company for 
damages caused by fire, the presumption arising 
from evidence that the injury complained of was 
caused by fire set out by defendant's locomotive 
is not a conclusive, but is a rebuttable, presump¬ 
tion 81 The presumption may be rebutted by evi¬ 
dence introduced by plaintiff as well as evidence 
introduced by defendant.82 Where the prima facie 
case made out by evidence showing that the injury 
complained of was caused by fire from defendant's 
locomotive is rebutted, the presumption becomes 
moperative,83 and evidence of negligence other 
than the bare fact that the fire was set out by the 
locomotive must be produced by plaintiff in order to 
authorize a recovery,84 On the other hand, if the 
company fails to rebut the prima facie case so 
made, plaintiff is entitled to recover®® unless it 
proves that plaintiff himself was guilty of contribu¬ 
tory negligence.® ® 

The presumption may be rebutted by showing 
that the injury resulted from some cause or agen- 


la Ala—^Louisville, etc, R Co. v 
Marbury Lumber Go, 28 So 438, 
126 Ala. 237, 50 LRA 320—^Louis¬ 
ville, etc., R Co V. Reese, 6 So 
283, 85 Ala 497, 7 Am SR. 66 

19. Ohio—^Klunk v Hocking Valley 
R Co, 77 N E. 762, 74 Ohio St. 126. 

61 C J. p 1208 note 68. 

20. N C —Star Mfg Co v. Atlantic 
Coast Line R Co, 23 S E 2d 32, 222 
NC 330 

51 C J. p 1208 note 68. 

21. Iowa—^Howard v. Chicago, etc., 
R Co, 196 N.W. 153, 196 Iowa 1378 

51 C.J p 1208 note 66. 

22. Ala—Tinney v. Central of Geor¬ 
gia Ry. Co, 30 So. 623, 129 Ala. 
523 

23. Ala—^Payne v. Hargrove, 89 So. 
166, 206 Ala 69—Tinney v Central 
of Georgia Ry. Co, 30 So. 623, 129 
Ala 523 

UTegllgemofr in operation 
Where the only negligence alleged 
is In the operation of the locomotive 
and not m its construction or equip¬ 
ment, plaintiff cannot be aided by the 


presumption that spaiks were emit¬ 
ted because of improper operation or 
want of proper condition or equip¬ 
ment, and IS obliged initially and 
throughout the case to deduce evi¬ 
dence showing negligence in the op¬ 
eration of the locomotive—^Payne v 
Hargrove, 89 So. 166, 206 Ala. 69 

24 - XJ S.—General Ins Co. v. North¬ 
ern Pac R Co, Wash, 60 S Ct 44, 
280 US 72, 74 L.Bd 172 
61 C.J. p 1208 note 46 
Direct conmiTmioaf^oxL uiULecessary 
Md—Carter v Maryland, etc., R Co., 

77 A. 301, 112 Md 699 
61 CJ p 1208 note 59. 

25 . Ala—^Louisville, etc, R Co. v. 
Malone, 20 So. 33, 109 Ala 509. 

ni.—^Illmois Cent. R Co. v Bailey, 

78 N.E. 833, 222 Ill 480. 

26 . Ala—Southern R. Co v. Stone¬ 
wall Ins Co, 68 So 313, 177 Ala. 
327, Ann Cas 1916A 987. 

51 C J p 1208 note 48 

27 - U.S—^McCullen v Chicago, etc., 
R Co, SD, 101 P. 66, 41 CC.A 
866, 49 LRA. 642 
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Ill—^Illinois Cent R. Co v. Bailey, 
78 N E 833, 222 Ill 480 

28. Tex —Scott V Texas, etc, R Co , 
67 SW 801, 93 Tex. 626. 

29. Ill —Illinois Cent R Co v. 
Bailey, 78 NE 833, 222 Ill 480. 

sa Idaho—Osburn v Oregon R, 
etc., Co. 98 P. 627, 15 Idaho 478, 19 
LRA.NS, 742, 16 Ann.Caa. 879 

51 C.J. p 1208 note 56. 

31. Ala—McCary y. Alabama Great 
Southern R Co , 62 So 18, 182 Ala. 
697 

51 CJ p 1209 note 70. 

32. Qa.—Southern R Co v. Thomp¬ 
son, 68 SE 1044, 129 Ga 367. 

33. Ga—Southern R. Co. v. Taylor, 
47 S.E2d 77, 76 GaApp. 746. 

34. Ala—^Tombigbee Valley R. Co. 
V Howard. 64 So. 338, 185 Ala 612. 

51 C J. p 1211 note 86. 

35. Iowa.—^Howard v. Chicago, etc, 
R. Co., 195 NW. 163, 196 Iowa 
1378 

61 C J p 1211 note 87. 

36. U S —^Niskern v. Chicago, etc, 
R Co., C.CMiniL, 22 IF. 811. 



§ 516 


EA1LE0AJ)8 


74 aj.s. 


cy over which defendant had no control,3^ or by 
showing freedom from negligence on the part of 
the company,38 or by proof of matters required bj" 
law to be observed,39 as where it is shown that the 
locomotive which caused the fire was properly con¬ 
structed and equipped with approved devices and 
appliances to prevent the escape of fire and sparks 
and that it was in good repair and efiiciently man¬ 
aged and controlled-^® Nevertheless, for the pur¬ 
pose of rebutting the presumption, the evidence in¬ 
troduced must be as broad as the presumption to 
which it is opposed,'^! and must satisfactorily rebut 
every negligent act or omission which might under 
the circumstances of the case reasonably or natural¬ 
ly have caused the fire.^3 

It must be sho^wTi not only that the locomotive 
was properly constructed and equipped with the 
most approved appliances and that they were in 
good repair,^3 or that ordinary care had been exer¬ 
cised to keep them in repair,^*^ but also that the lo¬ 
comotive was properly managed and operated by 
competent servants.^5 The presumption is not re¬ 
butted by showing that the locomotive was properly 
constructed and equipped and that it was in good 
condition at the time of the injury without further 
showing that it was carefully managed and con¬ 
trolled by competent servants at the time of the 
injury,^® or by showing that the locomotive was 
carefully managed and controlled, without further 
showing that it was properly constructed and 
equipped,^ ^ 

Proof that the company used the most approved 


appliances to prevent the escape of fire and had 
careful and competent men in charge thereof'^3 
or that the locomotive w^as operated at the time of 
the fire by servants generally competent*® j^ot 
rebut the presumption of negligence unless the rail¬ 
road shows that its agents employed proper skill 
and care at the time of the fire. Evidence that the 
locomotive was supplied with a proper spark ar¬ 
rester is insufficient to rebut the presumptio-n of 
negligence without proof that such appliance was in 
good condition and repair at the time of the fire.®® 

(b) Minority Rule 

The rule in some jurisdictions Is that a presumption 
of negligence on the part of the railroad company does 
not arise from the mere fact that the fire was set by 
one of its locomotives, and that It is incumbent on the 
plaintiff to prove some act of negligence in the construc¬ 
tion, equipment, or management of the locomotive. 

The rule in some jurisdictions is that a presump¬ 
tion of negligence on the part of the railroad com¬ 
pany does not arise from the mere fact that the fire 
was set by sparks or cinders from one of its loco¬ 
motives, and that it is incumbent on plaintiff to 
prove some act of negligence in the construction, 
equipment, or management of the locomotive.®^ 
However, even where this rule obtains, it is not nec¬ 
essary that plaintiff should prove either the specific 
defect in the locomotive or the particular act of 
misconduct in its management or operation consti¬ 
tuting the negligence,®^ but it is sufficient if he 
proves facts and circumstances from which the jury 
might fairly infer that the locomotive was either 
defective or negligently operated.®® 


37- N C.—^Raleigh Hosiery Co v. 
Raleigli, etc., R. Co., 42 S E. 602, 
131 NC 238. 

51 C J. p 1209 note 72 
38. Ala.—Southern R, Co. v, Slade, 
68 So 867, 192 AJa. 568. 

51 CJ*. p 1209 note 73. 

38. Iowa.—StickllniT v. Chicasro, R 
I & P. Ry. Co., 247 2SrW. 642, 216 
Iowa 1312. 

4a Tex.—Chicago, etc, R Co v 
Myers, 286 S.W. 1058, 115 Tex. 
565. 

61 C.J. p 1209 note 74. 

41. Tex —Gulf, etc., R, Co V. 
Blakeney-Stevens-Jackson Cow, 106 
S.W. 1140, 48 Tex.Civ.Ajpp. 443. 

51 C J. p 1209 note 75. 

42. Minn —^Karsen v. Milwaukee, 
etc. R. Co., 11 ISr.W. 122, 29 Minn. 
12 . 

43. W.Va—(Afflionby v. Norfolk, 
etc., R. Co., 93 S E. 812, 80 W.Va. 
687 

51 C J. p 1210 note 77. 

44. Tex.— ^Nussbaum v Trinity, etc, 
R. Co., 194 SW- 1099, 108 Tex. 
407—^Ross V. St. liOuis Southwest¬ 


ern R. Co., 103 SW. 708, 47 Tex. 
Civ App. 24. 

45- W Va —^Agrlionby v Norfolk, etc, 
R Co., 93 SE 812, 80 W.Va. 687 
51 C J. p 1210 note 79. 

46. Or.—Taffe v. Oregon R, etc., 
Co, 117 P. 989, 60 Or. 177. 

51 C.J p 1210 note 80. 

47. Tex —Texas, etc, R. Co. v- 
Gains, Civ.App., 26 S.W. 878 

4a Mo.—Palmer v. Misaoun Pac. 
R. Co., 76 Mo, 217—Crews v Kan¬ 
sas City, etc., R. Co., 19 MoAlPP- 
302. 

49. Ark—St. Louis, etc, R. Co. v. 
Ayres, 55 S.W. 159, 67 Ark. 371. 

61 C J. p 1210 notes 82, 84 

50. in. —Toledo, etc, R. Co. v. King- 
man, 49 IlLApp. 43. 

51. Pa.—Sollenherger v. Pennsylva^ 
nia R. Co-, 131 A. 661, 286 Pa. 86. 

61 C J. p 1213 note 15. 

Xn Kentocky 

(1) There must be some probative 
testimony showing defective equip¬ 
ment or improper operation ofCered 
by plaintiff and the mere fact of a 
fire, even though produced by sparks 
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from an engine, is not in itself suffi¬ 
cient to create a presumption of neg¬ 
ligence.—^Louisville & N, R Co. v. 
Bean, 116 SW.2d 989, 273 Ky 454— 
Clemons v. Dawkins Log & Mill Co., 
98 S.W.2d 472, 266 Ky. 157. 

(2) Where plaintiff establishes the 
origin of the fire as sparks from 
the railroad's engine, and that the 
sparks must have been of consider¬ 
able size, the railroad must show 
that the locomotive was equipped as 
required by statute—^Louisville, eta, 
R. Co. V. Deaton, 294 S.W. 149, 219 
Ky. 715. 

(3) It has also been held that, 
when plaintiff proves that the fire 
was caused by sparks escaping from 
a railro€Ld locomotive, it is incum¬ 
bent on the railroad to show to the 
sa4jsfaction of the Jury that its loco¬ 
motives were equipped as the statute 
requires.—Cincinnati, eta, R. Co- v- 
Falconer, 97 S.W. 727, 30 Ky.L. 162. 

52- NT.—Field v. New Torfc Cent, 

eta. R. Co., 32 NT. 389. 

51 aJ p 1213 note 17. 

sa N.T.—Peck V- New York Cent., 
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§ 517. -Title or Interest in Property 

In an action for injuries by Are caused by a rail¬ 
road, the burden of proof is on the plaintiff to show 
such title or interest m the property destroyed as will 
authorize him to recover damages for its destruction. 

In an action for injuries by fire caused by a rail¬ 
road, the burden of proof is on plaintiff to show 
such title or interest in the property destroyed as 
will authorize him to recover damages for its de- 
struction.54 When he has made out a pnma facie 
case, the burden of proof is then cast on defendant 
to show that the right of recovery for the destruc¬ 
tion was m some person other than plamtiff.55 

§ 518. - Origin of Fire or Cause of In¬ 

jury 

In an action against a railroad company for dam¬ 
ages caused by fire, the burden is on those seeking re¬ 
covery to show the cause of the fire, and it is not In¬ 
cumbent on the railroad to show how the fire started 
in order to escape liability. 

In an action against a railroad company for dam¬ 
ages caused by fire, the burden of proof is on those 
seeking recovery to show the cause of the fire,^® 
and it is not incumbent on the railroad to show 
how a fire started in order to escape liability ^7 
The burden of proof is on plaintiff to show that the 
fire alleged to have caused the injury was started by 
the railroad’s employees, or was communicated to 


his property by sparks or fire from its locomotives 
or trains, or by the spread of fire to plaintiff’s prem¬ 
ises from fire set out on the right of way or other 
premises of the company, or on lands of others ad¬ 
jacent to its right of way; 58 this fact can never 
be presumed ,59 and the rule is not affected by 
statutes which make companies liable for injuries 
by fires set out by them in the absence of negli¬ 
gence.®® 

It is not necessary, however, to show that any 
particular locomotive was at fault, but it will be 
sufficient if the fire is proved to have been set by 
any locomotive passing over defendant’s road 
The fact that fire springs up on, or in close proxim¬ 
ity to, a track soon after the passing of a locomo¬ 
tive, taken in connection with other circumstances, 
may be sufficient to raise a presumption that the 
fire was set out by the locomotive,®^ and it has 
been similarly so held, where the additional circum¬ 
stances are shown, that there was no other appar¬ 
ent cause for the fire;®® that there was no other 
apparent cause for the fire and no fire on the prem¬ 
ises or in the vicinity before the passing of the lo¬ 
comotive;®^ that there was no other agency to 
which the fire could be attributed and that the train 
was going up grade at the point where the fire was 
discovered,®® that the weather was dry and that 
a wind was blowing from the track toward the 


etc, R. Co. 69 NB 206, 166 N.Y. 
347 

61 C J. p 1218 note 17. 

54. Wis—Reed v Chicago, etc., R 
Co , 37 N.W 225, 71 Wis. 399. 

51 CJ p 1203 note 3 

55. Wis—^Reed v. Chicago, etc., R. 
Oo, supra 

56. Ark—^Blanton v. JM^ssouri Pac 
R Co., 81 S.W.2d 947, 182 Ark. 
543. 

57. La—^Austin v. Missouri Pac. R. 
Co, App , 200 So. 484. 

58- U S.—^Missouri, K. & T. Ry. Co. 

v Jackson, C.AOkl., 174 F 2d 297. 
Ark—^Missouri Pac. R. Co, v. Fow¬ 
ler, 34 SW2d 1071, 183 Ark 86 
Fla —'Colie v. Atlantic Coast Line 
R Co , 14 So 2d 422, 153 Fla 258 
Ill—^Bilts v. Illinois Cent R Co., 24 
NE2d 252, 303 IILApp. 25. 

Iowa—^Beck v. Chicago, B. & Q R. 

Co. 243 JSrW. 164, 214 Iowa 628., 
Ky, —Louisville & N". R. Co. v Bean, 
116 S W.2d 989, 273 Ky 45-l^-Clem- 
ons V. Bawkins Log & Mill Co., 98 
S.W.2d 472, 266 Ky 167. 

La—Duncan v. Texas & P. Ry. Co,, 
App., 144 So 180. 

N.C —Star Mfg. Co V. Atlantic Coast 
Line R. Oo., 28 S.B.2d 32, 222 K.C 
330. 

isrj>.—Cdrpiui Jnzls gtioted In James 
Turner & Sons v. Great Northern 


Ry Co, 272 N.W. 489, 494, 67 N.D 
347. 

S C —^Blakely v Atlantic Coast Line 
R. Co, 174 iSE. 16, 172 S.C. 843. 
Va—Norfolk & W. Ry. Co v. Rich¬ 
mond Cedar Works, 170 SB 5, 
160 Va. 790 
51 C J. p 1203 note 6. 

Kocomotlve as cause 
In order to prove case In action 
against railway company for damage 
by fire, alleged to have been set by 
locomotive, plaintiff must show that 
fire originated withm reasonable dis¬ 
tance from railroad track, that grass 
or other material on or reasonably 
near right of way was sufficiently 
dry to be set on fire by live spark 
or coal, and that fire occurred within 
reasonable time after locomotive 
passed—Hicks v. Chicago & N. W. 
Ry. Co., 266 NW. 78, 215 Wis. 462. 

Ignltable temperature of oinderji 
In action against railroad for fire 
loss allegedly caused by blowing of 
cmders, property owner need not 
prove that cmders were of ignitable 
temperature at time of their tres¬ 
pass, but only that cinders came 
from a nearby offender guilty of 
some imprudent act, in unusual 
quantity or sizes, and fell on mflam- 
mable material, and must present a 
believable theory of causation after 
negation of other theories— ^Louis¬ 
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ville & N, R Co V. Ray, 209 <S-W 2d 
714, 306 Ky. 867. 

59. N D,—Corpus Juris quoted in 
James Turner & Sons v. Great 
Northern Ry Co., 272 N.W. 480, 
494, 67 N.D. 347. 

61 C J. p 1203 note 6. 

60. US —^Missouri, K. & T- Ry Co. 
V. Jackson, CA Okl, 174 P.2d 297. 

N.D—Corpus Jtiris quoted in James 
Turner & Sons v. Great Northern 
Ry Co, 272 NW. 489, 494, 67 ND 
347. 

61 CJ. p 1203 note 7. 

61. Pa—^Byers v Baltimore, etc, R. 
Co, 72 A 246, 222 Pa 647. 

61 C J. p 1208 note 8. 

62. Wis—^Hicks V Chicago & N. W. 
Ry. Co, 256 NW. 73, 216 Wie 462. 

51 C.J. p 1204 note 9. 

63. Ark—St Louis, etc, R. Co. v. 
Dawson, 92 SW. 27, 77 Ark 434— 
St. Louis, etc., R. Co v, Coombs, 
88 S W. 696, 76 Ark. 182, 6 AnnCas. 
161. 

64. Tenn.—^Harriman & Northeast¬ 
ern R Co V. McCartt, 16 Tenn. 
App. 109—Briggs V Clawson, 8 
Tenn App 251. 

61 C J. p 1204 note 11. 

65. Ala—Southern R Co v John¬ 
son, 37 So 919, 141 Ala 575. 
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point where the fire was discovered;®® that the 
weather was dry, that a strong wind was blowing 
from the track to the house burned, that the roof 
of the house was easy to ignite, that the fire origi¬ 
nated in the roof, and that there had been no fire 
in, or about, the house for twelve hours or more 
or that the company had negligently left along its 
track combustible material which was discovered 
to be on fire soon after the passing of the train.®® 

On the other hand, it has been held that the 
mere passing of a locomotive and the discovery of 
the fire near the track shortly thereafter is not of 
itself sufficient to support a presumption that it was 
caused by fire escaping from the locomotive Also 
the fact that employees of the company aided in 
putting out the fire raises no presumption that the 
company set out the fire.^® 

§ 519. -Breach of Duty 

In an action against a railroad company for dam¬ 
ages caused by fire, the plaintiff must show that the act 
resulting in the injury constituted a breach of duty 
which, under the circumstances, was due to him. 

In an action against a railroad company for dam¬ 
ages caused by fire, plaintiff must show that the 
act resulting in the injury complained of consti¬ 
tuted a breach of some duty which, under the cir¬ 
cumstances, was due to himJ^ Where a railroad 
seeks to avoid liability for damage to property by 
fire caused by a railroad on the ground that the 
owner of the property is a trespasser, the railroad 
has the burden of proving that affirmative defense.72 

§ 520. - Contributory Negligence 

Generally the burden of proof to establish contribu¬ 
tory negligence in actions for injuries caused by fire 
set out by railroads is on defendant. 

In most jurisdictions the burden of proof to es¬ 


tablish contributory negligence in actions for in¬ 
juries caused by fire set out by railroads is on de¬ 
fendant^® unless such negligence appears from 
plaintiff’s own evidence*^^ or may be fairly inferred 
from the circumstances;'^® and, where there is no 
evidence on the subject, it is the duty of the court 
to assume that plaintiff was not guilty of contribu¬ 
tory negligence and to instruct the jury to that 
effect 7® However, in some jurisdictions, the bur¬ 
den of proof is on plaintiff in an action for injuries 
by fire set out by a railroad company to show that he 
was free from contributory negligence.^^ 

§ 521. Admissibility of Evidence 

a. In general 

b. Ownership or location of property in¬ 

jured or destroyed 

c. Physical possibility of sparks setting 

out fire 

d. Fires not shown to have been caused 

by locomotives or trains 

e. Combustibles on property of railroad 

f. Rules, customs, and usages 

g. Contributory negligence 

a. In General 

The general rules governing the relevancy, material¬ 
ity, and competency of evidence are applicable In actions 
against railroad companies to recover for injuries caused 
by fire set out by them 

Rules governing the relevancy, materiality, and 
competency of evidence in actions generally, con¬ 
sidered in Evidence §§ 158-189, and more particu¬ 
larly actions based on negligence, as discussed in 
Negligence § 221 et seq, apply in actions against 
railroad companies to recover for injuries caused 
by fire set out by themJ® Subject to these rules, in 
the absence of direct evidence, circumstantial evi- 


66. Mich—Union Ice Oo. v. Detroit, 
etc., R Co, 144 N.W. 1038, 178 
Michl 346. 

67. Ala.—^DeaBon v. Alabama Great 
Southern H. Co, 65 So. 172, 186 
Ala 100. 

68. Or—^Richmond v. McNeill, 49 P. 
879, 31 Or 242. 

Wis—Gibbons v, Wisconsin Valley 
R Co. 28 N.W. 170, 66 Wis. 161. 

69. Iowa—Stickling v. Chicago, R 
I & P Ry. Co, 233 N.W. 677, 212 
Iowa 149 

S C.—^Blakely v Atlantic Coast Line 
R Co. 174 SE 16, 172 SC. 343. 

51 C J p 1204 note 16 

70- Mass —Carpenter v. Boston & 
Maine R R., 3 NE2d 184, 295 
Mass. 103. 


R.I—Clarke v. New Tork, etc., R 
Co. 68 A 246, 26 RI 69. 

71. U S.—Cincinnati, etc, R Co v. 
South Fork Coal Co, Tenru, 139 P 
628, 71 CaA 316, 1 L.RA,NS., 
533. 

72. Ark.—St. Louis-San Francisco 
Ry Co. V. Travis Insulation Co., 
223 S.W2d 765, 215 Ark. 868. 

73. Tex—Furst-Edwards v St Louis, 
etc, R Co , Civ App, 146 S W. 1024 

61 C J. p 1214 note 37. 

7^ S.D.—Smith V. Chicago, etc., R 
Co , 56 N.W. 717, 4 S.D. 71. 

51 C.J. p 1214 note 88. 

75. Va.—Southern R. Co. v. Patter¬ 
son, 62 S.E. 69-4, 105 Va. 6, 8 Ann 
Cas. 440 

76. SD.—Smith V. Chicago, etc., R. 
Co, 66 N.W 717, 4 SJ>. 71. 
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77. Ind—^Pittsburgh, etc, R Co. v 
German Ins Co, 87 NE. 996, 44 
Ind App. 268. 

51 C.J. p 1215 note 42. 

7a US—Lehigh Valley R. Co. v. 
State of Russia, C.CANT, 21 F. 
2d 406, error denied 48 S Ct. 159, 
276 U.S 671, 72 L.Ed 432. 

61 C J. p 1215 note 48. 

Contract to maintain fire line 
Evidence to establish a contractual 
obligation on the part of the railroad 
to maintain a fire line has been held 
not admissible where such a con¬ 
tractual obligation was not pleaded, > 
and where the owner of the land 
damaged had no recollection of 
such a contract—^Bellevue Proper¬ 
ties V Pennsylvania-Reading Sea¬ 
shore Lines, 64 A2d 193, 136 N.J.Law 
42. 
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dence is admissible for the purpose of showing^s 
or refutingSO negligence on the part of defendant, 
or to show the origin of the fire^i and its extent ^2 
On these questions, evidence is admissible as to 
the dr>Tiess of the season,*® the inflammable char¬ 
acter of the surface of the intervening country,*** 
its connection with plaintiff’s land,*® the strength 
and direction of the wind,** the use at the time of 
the injury of an excessive amount of steam,*7 the 
repeated and unusual dropping of coals or exces¬ 
sive and continued emission of sparks,** and wheth¬ 
er the train was a light or heavy train *® 

Damages, In an action against a railroad for 
the burning of trees, proof of the value of such 
trees as a measure of damages may be admissible 
Where timber which is burned by a fire set out 
by a railway is immature, evidence that the fire de¬ 
stroyed a certain number of acres of such timber 
is admissible,®^ and defendant railway may not prove 
that such timber had no value where the correct 
measure of damages is the cost of restoring the 
land.®® 

Settlement of claims for other losses by fire On 
the issue whether defendant’s locomotive caused the 
fire complained of, evidence that defendant had 


caused a prior loss to plamtifFs property which it 
had adjusted is immaterial and irrelevant.®* The 
admissibility of evidence with respect to settlements 
or compromises with third persons is discussed in 
Evidence § 292. 

b. Ownership or Location of Property Injured 
or Destroyed 

In an action for damages caused by a fire set out 
by a railroad company, competent and relevant evidence 
IS admissible to show the ownership or location of the 
property Injured or destroyed. 

In an action for damages caused by a fire set out 
by a railroad company, competent and relevant 
evidence is admissible to show the ownership of the 
property inj'ured or destroyed.®^ Accordingly, in 
an action for destruction of buildings by fire, parol 
evidence is competent to show that a deed to the 
premises by plaintiff, although containing no reserva¬ 
tion, did not include the buildings in question.®® In 
an action for grain destroyed by fire, evidence that 
plaintiff raised it on rented land on shares is ad¬ 
missible to show ownership of the grain and that 
he did not own it all ®* In an action to recover for 
fencing destroyed by fire, a written agreement be¬ 
tween plaintiff and another company to which the 


79. Okl—St Louis, etc, R Co v 
:a:obley, 174 P 510, 70 Okl 297 

61 G J. p 1216 note 49 

80. Iowa—German Ins Co v. Chi- 
cagro, etc, R Co, 104 NW. 361, 
128 Iowa 386, 

Pa —Philadelphia, etc, R. Co v, 
Yeiser, 8 Pa 366 

81. Tex—Team v. Texas & P. Ry 
Co, CivApp, 199 S.W2d 274, re¬ 
fused no reversible error 

51 CJ. p 1216 note 61 
Svidence held admissible 

(1) That on several occasions per¬ 
sons had been seen loitering: about 
plamtift's premises striking" matches, 
that plaintiff's foreman had been 
seen after the fire in question m 
possession of certain metal cans 
which had been exploded, and that 
plaintiff had in use on its premises 
an oil stove used to heat a glue pot 
—Star Mfg CJo v. Atlantic Coast 
Line R Co., 23 S E3 2d 82, 222 NC. 
330. 

(2) That there was found near 
railroad track cinders and coals of 
a character which could only have 
been emitted from engines of de¬ 
fendant, and that the ground near 
the track was black, when properly 
connected with other evidence tend¬ 
ing to show that a particular engine 
emitted sparks as claimed —^Louis¬ 
ville & N R. Co. V. Pounds, 179 S E 
236, 50 OaJLpp. 611 

(3) Habitual use of property by 
74 C J.S —71 


persons who had been observed 
smoking,—St. Paul Fire & Marine 
Ins Co V Baltimore & O R. Co, 
195 NE 861, 129 Ohio St 401 
Pires lighted by others 

Evidence by defendant that at 
times preceding the fire in question 
other persons had lighted fires near 
the damaged property has been held 
inadmissible—^Breymann v Pennsyl¬ 
vania, O & D R Co., 183 NE. 771, 
43 Ohio App 473- 

82. Ind —Cleveland, etc, R Co v. 
Haves, 79 NB 448, 167 Ind. 454 

51 C J p 1216 note 52 

83. N J —^Johnson v. Central R. Co 
of New Jersey, 166 A. 180, 111 
N JLaw 93 

51 G J. p 1216 note 63. 

84. Wis —^Marvin v Chicago, etc, 
R, Co, 47 NW 1123, 79 Wis 140, 
11 LRA 606. 

85. Wis —^Marvin v. Chicago, etc, 
R Co., supra. 

86. Pa.—Oakdale Baking Co. v. 
Philadelphia, eta, R Co, 91 A 
358, 244 Pa 463 

51 C J p 1216 note 56. 

87. Iowa—Gandy v. Chicago, etc, 
R. Co., 30 Iowa 420, 6 Am.R 682 

88. Iowa —Gandy v. Chicago, eta, 
R Co, supra 

89. Ga-—Southern Ry Co. v. Rich¬ 
ardson, 172 SE 79, 48 GaApp 25 

61 C J p 1216 note 59 

90. NT—^Rensselaer County Mut. 
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Fire Ins Co v Rutland R Co, 276 
NTS 613, 243 App Biv 642, af¬ 
firmed 198 NE 402, 268 NY 666 

91. XT S —Spokane International Ry 
Co V 'U. S, CCA Idaho, 72 P 2d 
440 

92. U.S—Spokane International Ry 
Co. V U. S. supra 

93. Mass—^Bradford v Boston, etc, 
R Co, 113 N.B 1042, 226 Mass 
129 

94. Evidence of possession to prove 
title 

Evidence of possession of property 
which was injured by a fire com¬ 
municated from a railroad right of 
way was admissible where title to 
such property was alleged in the 
complaint—^Elliott v. Wilson, 187 
S E 825, 181 S C. 406. 

Beoeipts grlven agent 

Where goods had been purchased 
by an agent for plaintiff, the fact 
that the agent took receipts in his 
own name and delivered them to 
plaintiff without indorsement did not 
make such receipts inadmieaible as 
showing title in another than plain¬ 
tiff —^Alabama Great Southern R 
Co V. Clark, 34 So. 917, 136 Ala 460 

95- Utah —Olmstead v. Oregon Short 
Line R. Co, 76 P. 667, 27 Utah 
615. 

51 C J, p 1216 note 60. 

96. Iowa—Ormond v Central Iowa 
R Co. 13 N.W. 64, 68 Iowa 742 
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evidence tends to show that defendant succeeded, 
containing statements inconsistent with plaintilFs 
testimony both as to the ownership and location of 
the fencing, is admissible.®'^ On the other hand, in 
an action for the destruction by fire of timber on 
land claimed by plaintiff where defendant did not 
offer evidence that title to a part of the land was in 
a third person at the time of the fire, deeds of a prior 
owner of the land conve 3 dng a part of it to a third 
person are inadmissible in the absence of proof of 
■what land was conveyed by other deeds referred to 
as sources of the grantor’s title m the deed to 
plaintiff.®® 

Location, In an action for the destruction by fire 
of timberland claimed by plamtiff, a plat made by 
a witness, together with his testimony in determining 
the true location on the ground of the boundary of 
plaintiff’s land, was proper for consideration by the 
jury, although the plat and evidence did not consti¬ 
tute a bar to plaintifTs right to recover.®® 

c. Physical Possibility of Sparks Setting Out 
Fire 

Where an Issue Is raised as to whether It was physi¬ 
cally possible for sparks or cinders to have been car¬ 
ried far enough to cause the fire in question, evidence as 
to how high and how far other locomotives of the rail¬ 
road had been seen to throw other cinders or sparks is 
admissible. 

Where an issue is raised as to whether it -was 
physically possible for sparks or cinders to have 
been carried far enough to cause the fire in ques¬ 
tion, evidence as to how high and how far other 
locomotives of defendant had been seen to throw 
cinders or sparks,^ or that other locomotives of de¬ 
fendant had emitted sparks which vrere carried to 
a greater distance than those claimed to have de¬ 
stroyed plaintiffs property,® is admissible. The 
limitations as to time of the occurrences, applicable 
to evidence tending to prove negligence in the opera¬ 
tion or equipment of a locomotive, as considered in¬ 
fra § 523, do not apply to evidence offered for this 
purpose.® 


d. Fires Not Shown to Have Been Caused by 

Locomotives or Trains 

Evidence of other fires on the line of the defendant 
railroad is not admissible where it is not shown that such 
fires were caused by the defendant’s locomotives or by 
the operation of its trains 

Evidence that fires had occurred on the line of 
defendant’s road other than the one w'hich de¬ 
stroyed plaintiff’s propertj^ is not admissible for 
any purpose where it is not shown that these fires 
were caused by defendant’s locomotives,^ or that 
they occurred from the operation of defendant’s 
trains.5 Evidence of other fires is admissible only 
by showing them to have seasonably followed in the 
wake of a locomotive from whose stacks sparks 
were being emitted.® 

e. Combustibles on Property of Railroad 

Where the defendant railroad is charged with negli¬ 
gence in failing to use ordinary care to keep Its right 
of way free from combustible matter, evidence is admis¬ 
sible to show that the defendant allowed combustible 
matter to accumulate at the place where the fire in 
question started. 

Inasmuch as it is the duty of a company to use 
ordinary or reasonable care and diligence to keep 
its track and right of way reasonably free from 
combustible matter likely to be ignited from sparks 
from passing locomotives and communicate fire to the 
premises of others, as discussed supra § 494, where 
a defendant is charged with negligence in failing to 
perform this duty, evidence is admissible to show 
that defendant allowed combustible material to ac¬ 
cumulate on its right of way or other property at 
the place where the fire causing the injury started,'^ 
except where there is uncontradicted evidence that 
the fire was set out on plaintiff’s land and not on the 
right of way ® Evidence that the right of way and 
track at points other than that at which the fire in 
question was set out, but in the same locality, were 
encumbered with combustible material, is admissible 
as tending to show negligence in failing to keep the 
track and right of way clear of such materials at 
the point where the fire started ® So, evidence that 


97. Ala.—Soutliem K- Co. v. Dick¬ 
ens, 44 So. 402, 152 Ala. 210- 

98. Md —Carter v. Maryland, etc., 
R. Co, 77 A. SOI, 112 Md. 699. 

99- Md —Carter v. Maryland, etc, 
R Co, supra. 

1- Ky—Cincinnati, etc, R Co. v. 
Winkle, 147 S.W. 746, 148 Ry. 726 

2. Mich —Budd V. Ann Arbor R. Co, 
166 N.W 927, 200 Mich. 260. 

61 C.J p 1227 note 59. 


er V, St liOuls-San Francisco Ry. 
Co, 39 S.W2d 1066, 1069, 226 Mo 
App 749. 

61 C J p 1227 note 61, 

4. Va.—Southern Ry Co. v. Barker, 
4 S E 2d 395, 173 Va. 313. 

61 C-J p 1227 note 62. 

5. Ark.—St. Liouis, etc., R Co v. 
Jones, 26 SW. 696, 69 Ark. 106. 

Or—^Hawley v. Sumpter R. Co., 90 
P. 1106, 49 Or. 609. 12 DRAINS, 
526. 


Oregon-Washington R., etc., Co, 
161 P. 398. 82 Or 186. 

61 C J p 1227 note 64. 

7. Colo.—Crissey, etc, Lumber Co 
V. Denver, etc, R. Co, 68 P. 670, 
17 Colo App. 275 

61 C J. p 1227 note 66. 

8. Tex —^Missouri, etc, R Co. v. 
Stafford, Civ App, 31 SW. 319. 

9. nj S —Spokane International Ry 
Co V. U. S, CCAIdaho, 72 IP.2d 
4;40. 

61 Cjr p 1227 note 6& 


3. Mo.—Corpus Juris cited in Butch¬ 


8- Or.—^Mt. Emily Timber Co. v. 
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there was combustible material on the right of way 
may be shown as bearing on the degree of care nec¬ 
essary in operating the locomotive.^® 

Other fires. It has generally been held that, where 
defendant is charged with negligence in permitting 
combustible matter to accumulate on its right of 
way, evidence of other fires at the same place,or 
at other times before or after, but near the time of 
the fire in question and at other places in the 
vicinity of the fire in question ,12 is admissible to 
prove this fact, but there is some authority to the 
contrary of the last proposition 13 So it has been 
held that evidence of fires near the place in ques¬ 
tion and about a month before is admissible to 
show negligence in failing to use proper appliances 
to prevent the escape of fire.i^ 

Escape of fire set out to clear right of way. Where 
negligence is charged in failing to prevent the es¬ 
cape of fire properly set out to clear the right of 
way of combustible material, evidence of other fires 
from the same cause within a few days of the fire in 
question is proper.^5 

f. Biules, Cnstoms, and Usages 

In actions to recover for loss or injury to property 
by fire set out by a railroad company, evidence of rules 
adopted by the company for the government of its em¬ 
ployees in the tram service, and of custom or usage of 
the defendant, has been held Inadmissible. 

In actions to recover for loss or injury to property 
by fire set out by a railroad company, evidence of 
rules adopted by the company for the government 
of its employees in the train service has been held 
not admissible against defendant as not tending to 
fix the standard of duty to others Such rules 
are especially inadmissible where they require the 
exercise of a greater degree of care from their em¬ 


ployees than is required by law.^7 

According to some decisions, evidence of custom 
or usage of defendant is inadmissible in actions of 
the character under consideration,and it has been, 
held that evidence of custom or usage of defendant 
with respect to the construction and condition of 
its locomotives^® or the operation of its trains2® is 
not admissible, and in a close case the admission of 
such evidence is ground for reversal 21 It is not 
permissible to introduce evidence of usages and 
customs of other companies as to the equipment of 
their locomotives ,22 or precautions taken or omit¬ 
ted by them to prevent the escape of fires from 
their roadbeds.23 Likewise, it is not permissible for 
defendant to show, as tending to prove that the fire 
did not originate from sparks from its locomotive, 
that it had been the custom for years among farmers 
in the vicinity to set fire to the underbrush about 
that season.24 On the other hand, it has been held 
that evidence of a general custom of inspecting 
locomotives and reporting their condition if in bad 
order and that no report had been made on the loco¬ 
motive causing the fire for the purpose of showing 
that It was in good repair is admissible,25 and that 
evidence that for a number of years the firemen 
had been required, and it had been their custom, to 
inspect the dampers, ash pans, and dump grates of 
the locomotives before they started on their trips, 
and had been required to report what, if anything, 
was needed, is competent on the question of negli¬ 
gence of the company because it has a direct tend¬ 
ency to prove the degree of care used,26 as well as 
that testimony of a former engineer that he kept 
both dampers of the ash pan open except when going 
over a bridge, and that other engineers for whom he 
had fired did the same, is admissible to show the 
habit on defendant’s road of running the locomotive 


la Minn —Cantlon v. £3astern R. 
Co, 48 NW. 22, 45 Minn 481. 

11. W Va —Snyder v, Pittsburgh, 
etc, K. Co, 11 WVa. 17. 

12. Mont—^Pure Oil Co. v. Chicago, 
etc, R Co., 186 P. 160, 66 Mont 
268 

51 C J p 1227 note 71. 

13. Ind—^Lalce Brie, etc., R Co. v. 
Miller, 67 NB 696, 24 IndApp. 
662. 

Va—^Abernathy v Emporia Mfg. Co., 
96 SB 418, 122 Va. 406. 

14. Tex —Texas, etc., R. Co. v. 
Rutherford, 68 S.W. 826, 28 Tex. 
CivApp. 590. 

15. Cal.—'Kennedy v Minarets, etc, 
R. Co., 266 P. 353, 90 Cal App 563. 

61 C.J. p 1227 note 74 

13. Mlnn.-^ontinentaI Ins. Co. v. 


Chicago, etc, R. Co, 107 NW. 648, 
97 Minn 467, 6 99. 

17. Ala.—Alabama Great Southern 
R Co. V. Clark, 34 So. 917, 136 Aia. 
450 

51 C J. p 1228 note 81. 

Admissibility of rules and custom of 
employer: 

In actions for injuries from neg¬ 
ligence of employees generally 
see Master and Servant $ 513. 
In actions for negligence generally 
see Negligence S 238. 

18. Ga.—Southern R. Co. v. farm¬ 
ers' *Union Warehouse Co., 90 S.B. 
860, 146 Ga 141. 

51 CJ. p 1228 note 82. 

19. Md.—^Baltimore, etc, R. Co. v. 
Shipley, 39 Md 261. 

61 C J p 1228 note 83. 

20. Ga.—Southern R. Co. v. Farm¬ 
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ers* Umon Warehouse Co, 90 SB 
860, 146 Ga. 141. 

61 C.J. p 1228 note 84. 

21. Ga—Southern R. Co. v Farm¬ 
ers' Umon Warehouse Co, supra. 

22. Iowa—^Metzgar v Chicago, etc., 
R Co, <41 NW. 49, 76 Iowa 387, 
14 Am S R. 224 

61 C.J. p 1228 note 86. 

23. U.S.—Grand Trunk R. Co r. 
Richardson, Vt, 91 U.S. 454, 23 U. 
Bd. 356 

61C J p 1228 note 88. 

24. Md.—Green Ridge R. Co v. 
Brinkman, 20 A. 1024, 64 Md. 52, 
64 AmR. 756. 

25. Ill —Chicago, etc., R. Co. v 
Quaintance, 68 Ill 389. 

26. US—Woodward v. Chicago, etc, 
R Co., Minn., 146 F. 677, 76 C.C.A. 
691. 
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with both dampers open.27 Jt has been held that 
evidence that defendant habitually burned wood in 
its coal-burning locomotives, and that to bum wood 
in such a locomotive is more dangerous than to 
bum coal, is admissible, since such evidence would 
tend to show that defendant was burning wood in 
the locomotive that caused the injur}- 28 Even if a 
custom of a railroad company can be shown m order 
to establish the origin of the fire complained of, it 
would first be necessary to establish the uniformity 
of the custom 29 

g. Contributory Negligence 

The plaintiff, in order to refute a charge of contrib¬ 
utory negligence, may show that the site selected for a 
building which was burned was reasonably suitable and 
safe, and that srmilar property of other persons placed 
In similar proximity to the track had not been set on Are. 

In order to refute a charge of contributory negli¬ 
gence, plaintiff may show that the site selected for 
the huildmg burned was reasonably suitable and 
safe39 and that he acted with prudence and due care 
to protect his property,^! or, if he has failed to per¬ 
form a certain act, that performance would not have 
afforded him adequate protection in the particular 
case.32 Where the property destroyed had been 
placed on the right of way and defendant sets up a 
rule forbidding the placing of that kind of property 
on the right of way, evidence is admissible to show 
that defendant had waived the rule,33 As tending 
to show or refute contributory negligence it is not 
permissible to introduce evidence of the custom of 
other persons in the neighborhood,®^ but it is per¬ 
missible to show that similar property of other per¬ 
sons placed in similar proximity to the track had 
not been set on fire.®® 

§ 522. - Construction, Equipment, and 

Management of Locohiotiyes in 
General 
a. In general 


74 C.J.S. 

b Einssion of sparks of unusual size or 
quantit}- 

c. Rate of speed of locomotives 

d. Character of fuel used 

a. In Greneral 

The plaintiff, in order to show negligence In the 
construction or management of a locomotive, may intro- 
duce evidence tending to show that it was in bad condl- 
tion or improperly handled at the time of the fire. The 
defendant may show that for some time before and 
after the fire the locomotive was in good condition. 

As tending to show negligence in the construction, 
equipment, repair, or management of the locomotive 
causing the fire, plaintiff may introduce evidence 
tending to show that it was in bad condition or im¬ 
properly handled at the time of the fire.®® Within 
reasonable limits as to time, he may show that 
before or after the time of the fire complained 
of the locomotive was defectively constructed or 
equipped.®*^ Where the locomotive which set out 
the fire causing the injury complained of is not 
identified, evidence as to the condition generally of 
the locomotives used by defendant on its roads is 
admissible ®® It has also been held that, where all 
of the engines of a railroad were substantially alike, 
evidence of the condition of the locomotive involved, 
and of what the other engines would do m respect 
of emitting -sparks, is admissible ®® In order to show 
that defendant had been negligent m not providing 
the best appliances for arresting sparks, it is not 
error to admit evidence of an expert in the employ 
of another company that at the time of the fires in 
question a certain device to prevent the emission 
of sparks was in use on his road and that with proper 
use and handling he had never known of a fire 
caused by a locomotive so equipped.^® 

On the other hand, plaintiff -should not be permit¬ 
ted to exhibit to the jury a defective spark arrester 
found on defendant’s road where it passed through 
plaintiff’s premises some weeks before the fire com¬ 
plained of, where the evidence conclusively showed 


27. Nev.—-Watt v. Nevada Cent R 
Co., 44 P. 423*. 46 P. 62, 726, 23 
Nev 154. 62 Am S R. 772 

28. Kan—St Joseph, etc., R. Co. v. 
Chase, 11 Kan. 47. 

29. Ky—Cincinnati, etc, R Co v. 
Sadieville Milline Co., 126 S W, 118, 
137 Ky. 668. 

80. Ill—Toledo, etc, R Co v. Os¬ 
wald. 41 IlLApp. 690. 

31« N.D—Gram v. Northern Pac. R 
Co., 46 N.W 972, 1 N.D 262. 

61 C J. p 1229 note 13. 


32. Iowa—^Lewis v Chicago, etc, 
R. Co., 10 NW. 336, 67 Iowa 127 

61 OJ p 1229 note 14. 

33. N C —Herring v. Atlantic Coast 
Line R. Co. 127 SB. 8, 189 NC 
285. 

61 C J. p 1229 note 15. 

34. Iowa—^Slossen v. Burlington, 
etc, R Co, 14 N.W 244. 60 Iowa 
216 

61 CJ. p 1229 note 16. 

35. Tex—Bennett v. Missouri, etc, 
R Co, 32 S.W. 834, 11 Tex.Civ APP 
423 

61 C.J. p 1230 note 17. 
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36. Iowa—Dumbarton Realty Co v, 
L G Everist, Inc., 174 NW. 269 

61 C J p 1217 note 66 

37. U.S —Corvallis, etc, R Co. v 
nj. S. Or. 191 P. 310, 112 CC.A. 
54 

61 C J. p 1217 note 66. 

38. Tex.—^Missouri, etc, R. Co. v. 
Carter, 68 S W 169, 96 Tex 461. 

51 C J p 1217 note 67 

33. Tex—Team v. Texas & P. R> 
Co, CivApp, 199 SW2d 274, re¬ 
fused no reversible error. 

40, Ind—Evansville, etc, R Co. v. 
.Keith, N.B 296, 8 Ind App. 67 
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that it could not have been used on that occasion.*^ ^ 
Specimens of wire netting used on spark arresters 
and procured from defendant’s shops are inadmis¬ 
sible where there is no proof that this kind was 
used on the locomotives at the time, and the wire 
netting was procured two or three years after the 
fire So, on the question whether the spark ar¬ 
resters used by defendant were of the required 
standard, it is not permissible to show that defend¬ 
ant was in the habit of refusing to adopt certain ap¬ 
pliances to modify the discharge of smoke from its 
locomotives, because of the cost, until after the 
patents on them had expired 

In order to refute negligence in the construction 
and equipment of the locomotive charged to have 
caused the fire, evidence is admissible that for some 
time before^^ or for some time before and after the 
fire^® the locomotive was in good condition, on the 
theory that a condition once shown is presumed to 
exist for a reasonable time in the absence of evidence 
to the contrary^® Defendant may show the char¬ 
acter of the netting used on its locomotives for ar¬ 
resting sparks,or may compare it with another 
t3rpe,48 and show that a netting finer than the one 
actually used on the spark arrester could not be used 
without interfering with the working capacity of 
the locomotive.'*® Where there is evidence already 
in the case that a locomotive on another road with a 
different spark arrester from that in use on defend¬ 
ant’s road had passed near the property destroyed a 
short time before the fire, and defendant claimed 
that such locomotive set out the fire, defendant’s 
engineer, after testifying that he was acquainted 
with the kind of spark arrester used by the other 
road, should be permitted to testify which of the 
two locomotives he had observed emitted the largest 
and most sparks.®® 


b. Emissioii of Sparks of Unusual Size or 
Quantity 

ft may be shown m evidence that at the time of the 
hre sparks of unusual size were observed to escape from 
the locomotive as an indication of negligence in the equip¬ 
ment or handling of the locomotive. 

In order to show negligence in the equipment or 
handling of the locomotive which set out the fire 
causing the injury complained of, it may be shown 
that at the time of the fire sparks of unusual size 
or quantity were observed to escape from the loco- 
motive,®! and, for this purpose, a witness may 
testify that the locomotive threw out more sparks 
than he had ever seen thrown out by other locomo¬ 
tives generally,®2 or that he had observed other loco¬ 
motives of defendant just prior to the fire and that 
they did not emit as many sparks as the locomotive 
in question ®^ Evidence of the size of cinders found 
near the place of fire has been held admissible to 
show that they were comparative in size to those 
seen emitted from a passing locomotive on the day of 
the fire.®^ In order to authorize the admission of 
evidence that the locomotive claimed to have set 
out the fire emitted sparks of unusual size several 
months after the fire in question, it is necessary to 
show either that sparks of that size could be 
emitted through faults of construction in the loco¬ 
motive®® or that the locomotive was in the same 
condition of repair as when the fire in question oc¬ 
curred.®® 

Where it is alleged that the spark arrester of the 
locomotive setting out the fire was out of repair, 
evidence that other locomotives of defendant 
equipped with similar spark arresters emitted sparks 
of unusual size is inadmissible to show that the 
spark arrester of the locomotive in question was out 
of repair.®"^ Where no particular locomotive is 
identified as having set out the fire, evidence that 


41. Mo—^Kenney v. Hannibal, etc, 
R, Co. 70 Mo. 243. 

51 C J p 1217 note 69 

42. Ohio—Cleveland, etc, R Co v 
McKelvey. 12 Ohio CirCt 426, 5 
Ohio CirDec 661. 

43. Pa —^Pennsylvania R Co v 
Pasre, 12 A 662, 9 PaCas 446. 

44. TJ.S—-Woodward V Chlcagro, etc, 
R Co., Minn , 146 P. 677, 76 C C A. 
691.’ 

61 C J. p 1218 note 72 

45. Iowa—Hockstedler v Dubuque, 
etc, R Co, 66 N.W. 74, 88 Iowa 
286 

46. U S —Woodward v Chicago, etc., 
R Co, Mmn., 146 P. 677, 76 aCJL 
691. 


47- Ill —^R A Watson Orchards, 
Inc., V New York, C. & St. D. R 
Co. 263 IlLApp 397 

48. Ill —H A Watson Orchards, 
Inc, V New York, C. & St. L. R. 
Co, supra. 

49. Iowa —Carter v. Kansas City, 
etc, R, Co., 21 NW 607, 66 Iowa 
287, 

60. N.Y —Collins V New York Cent, 
etc, R. Co,, 16 NE’ 60, 109 N.Y 
243. 

51- Ga—Southern Ry Co v. Rich¬ 
ardson, 172 SE 79, 48 GaApp. 26 

Iowa.—Stickling v Chicago, R. I. & 
P. Ry. Co, 232 NW. 677, 212 Iowa 
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Ky.—Withers v. Illinois Cent R Co., 
207 S W2d 83, 306 Ky. 487—lUinoiS 

1125 


Cent R. Co. v Roark's Adm'r, 58 S. 
W3d 648. 248 Ky 398. 

61 C J. p 1226 note 38. 

52, Ala.—Louisville, etc, R. Co v. 

Sherrill, 44 So. 631, 152 Ala 213 
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a few days before the fire a designated locomotive 
passing plaintiffs premises cast out sparks of un¬ 
usual size and that a few days thereafter large holes 
were found in the screen of the spark arrester is 
admissible.58 So, also, where the locomotive setting 
out the fire is not identified, evidence that for several 
months before and after the fire defendant’s loco¬ 
motives emitted sparks in unusual quantity and size 
is admissible, where admittedly competent evidence 
connected such remote conditions to, and tended to 
establish defendant’s negligence with, the fire in 
question.59 

In order to refute a charge of negligence based 
on the emission of sparks of imusual size or in un¬ 
usual quantities, defendant may show that at the 
place where the fire occurred the grade was steep 
and that by reason thereof the locomotive necessarily 
emitted sparks of imusual size and quantity.®® 

c. Bate of Speed of Locomotives 

Evidence of the rapid speed of the locomotive setting 
out the fire at the time and place of the Are Is ad¬ 
missible as tending to show that more Are than usual 
was being used and that its escape was more probable. 
Where a statute makes a company liable for Injuries 
sustained by running its trains in excess of a prescribed 
limit, the statute is admissible on the question of negli¬ 
gence in the running of the tram* 

Evidence of the rapid speed of the locomotive 
setting out the fire at the time and place of the 
fire is admissible as tending to show that more fire 
than usual was being used and that its escape was 
more probable,®^ although it has been held that evi¬ 
dence of the speed of such locomotive at a point a 
mile and a half or two miles from the scene of the 
fire is irrelevant and inadmissible.®^ Where it is 
shown that, at the time of the fire, the train was 
running several miles in excess of the rate fixed by 
the company’s timetable several years later, and 
there is no evidence to show that there was any 
change in the condition of the roadbed and the 
traffic between the two dates that would affect the 
speed of its trains, and no apparent reason why a 
greater speed was permissible at one time than at 
another, the timetable is admissible as tending to 
show what defendant regarded as a reasonable rate 


of speed at the time of the fire and that the rate 
of speed of the train was unreasonable and exces¬ 
sive.®® 

Rate in excess of prescribed limit. Where a stat¬ 
ute makes a company liable for injuries sustained 
by running its trains in excess of a prescribed lim¬ 
it, the statute is admissible on the question of negli¬ 
gence in the running of the train ®4 It has been held 
that evidence that defendant’s trains were usually 
run past the place where the fire originated at a 
greater rate of speed than allowed by ordinance is 
admissible,®® and that an ordinance regulating the 
speed of locomotives in a city is admissible on the 
issue of whether defendant negligently exceeded the 
speed limit, thus causing a greater volume of sparks 
to be emitted by the greater exhaust occasioned,®® 
but there is also authority to the effect that, in ac¬ 
tions of the character under consideration, a mu¬ 
nicipal ordinance is not admissible for any pur- 
pose.®7 

d. Ohaxacter of Fuel Used 

On the question of whether the defendant was neg¬ 
ligent in not using oil instead of coal for fuel, it may 
be shown that other railroads had reduced the number 
of their oil-burning locomotives and increased the num¬ 
ber burning coal. 

On an issue as to whether defendant was negli¬ 
gent in not using oil a-s a fuel instead of coal, evi¬ 
dence that two other railroad lines had from year 
to year reduced the number of their oil-burning 
locomotives and increased the number burning coal 
has been held admissible where it is shown that such 
roads, with defendant, formed a portion of one 
system of railways and have but one fuel agent for 
the entire system.®® It has been held that evidence 
that the coal used in defendant’s locomotives burned 
slowly and retained fire for a considerable length 
of time is relevant and materiaL®® 

§ 523. - Setting Out Other Fires or Emis¬ 

sion of Sparks or Coals on Other 
Occasions 

a. Evidence offered in chief 


68. Pa —^Knickerbocker Ice Co, v. 
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wall Ins. Co., 58 So. 813, 177 AIcu 
327, AnnCas,1916A 987 
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51 O.J. p 1226 note 58. 
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S.W. 302. 

09. Neb.—^Abbott v Chicago, etc., R. 
Co, 130 N.W. 438, 88 Neb. 727. 


1126 



74 C.J.S. 


BAimOADS 


§ 523 


b. Evidence offered in rebuttal 

c. Limitations on admissibility of evi¬ 

dence 

a. Evidence Offered in Cbief 

(1) Where locomotive causing injury is 

not identified 

(2) Where locomotive causing injury is 

identified 

(1) Where Locomotive Causing Injury Is 
Not Identified 

Where the identity of the locomotive which set out 
the fire causing the injury complained of is not estab¬ 
lished, evidence that the defendant's locomotives had 
set out fires or had emitted sparks or coals capable of 
setting out fires may be admissible The defendant may 
show that all the locomotives which passed the plain¬ 
tiff's place at the time of the Are were in good order, 
and well supplied with proper appliances. 

Where the identity of the locomotive which set 
out the fire causing the injury complained of is not 
established, evidence that defendant's locomotives 
had set out fires or had emitted sparks or coals cap¬ 
able of setting out fires may be admissible, as tend¬ 
ing to show the possibility, and consequent probabil¬ 
ity, that the fire causing the injury complained of 
was set out 1^ a locomotive of defendant,^® and for 
the purpose of showing a negligent habit on the 
part of defendant in respect of the construction, 
equipment, and management of its locomotives, and, 
therefore, as tending to show negligence in that 
respect in the particular case causing the injuryJ^ 
This class of evidence, it has been said, ‘'is excep¬ 
tional in character at the best,”72 and not satis¬ 
factory in many ways,73 and is admissible as a mat¬ 
ter of necessity because of the failure of direct 
proof,74 and as the best76 and only7€ evidence that 
the nature of the case admits of. It has also been 
held that the fact that one of two or more locomo¬ 
tives caused the fire does not constitute an identifica¬ 


tion of the locomotive setting out the fire so as to 
take the case out of the foregoing rule.7^ The 
mere fact that a locomotive was attached to a par¬ 
ticular tram on a certain occasion has been held 
not to constitute specific identification of the locomo¬ 
tive,7S and a mere allegation that the property was 
fired by a locomotive which passed at a time specified 
does not so identify the locomotive as to take the 
case out of the rule.79 Nevertheless, evidence that 
defendant’s locomotives emitted hot cinders of ordi¬ 
nary size is not admissible where there is no evidence 
to show that such cinders either caused or could have 
caused any fires. 

Where there is no evidence of the emission of 
sparks by locomotives at or near the time of the 
fire, it is not permissible to show acts of a similar 
character before and after the fire for the purpose 
of establishing the cause of the fire resulting in the 
injury complained of 81 It has also been held that 
evidence is not admissible that a locomotive of the 
company shortly before or after the day on which 
the particular fire occurred had set out other fires, 
where there is no evidence to show that the locomo¬ 
tive was run on the day when the fire in question 
was set out.82 Evidence that locomotives operated 
on another railroad running through the same coun¬ 
ty threw sparks sufficient to fire rubbish and other 
inflammable materials can throw no light on the 
question ^whether the fire complained of was caused 
by defendant’s locomotives or to show negligence 
on defendant’s part. 83 

Where the locomotive causing the injury is not 
identified, it is permissible for defendant to show 
that all the locomotives which passed plaintiff’s place 
at the time of the fire were in good order and well 
supplied with proper appliances,84 and properly op¬ 
erated, 85 but it is not admissible for defendant to 
show, although it is shown that the type of spark 
arrester with which the locomotive was equipped was 
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in general use and approved by experience, that on 
another railroad using the same kind of appliances 
at the same time fires occurred from sparks emitted 
from the smokestack 86 

(,2) Where Locomotive Causing Injury Is 
Identified 

(a) Fires set out or emission of coal or 

sparks by locomotive identified 

(b) Fires set out or emission of coal or 

sparks by other locomotives 

(a) Fires Set Out or Emission of Coal or 
Sparks by Locomotive Identified 

Where a Are was caused by a locomotive which Is 
known and identllTed, evidence may be admissible that 
the locomotive had at other times and places set out 
other fires or had emitted sparks or coals capable of 
causing fires for the purpose of establishing that the 
Are was caused by such locomotive, or for the purpose 
of showing that at the time of the injury it was Im¬ 
properly constructed, equipped, or operated. 

Where it is claimed and in the nature of the case 
the fire could only have been caused by a locomotive 
which is known and identified, evidence is admissi¬ 
ble, within reasonable limits as to time and place, 
that the locomotive had at other times and places set 
out other fires or had emitted sparks or coals capa¬ 
ble of causing fires, for the purpose of establishing 
the fact that the fire was caused by such locomo- 
tive-8'^ 

Where the fire is shown to have been caused, or 
in the nature of the case could only have been 
caused, by a locomotive which is known and identi¬ 
fied, evidence is admissible, within reasonable lim¬ 
its as to time and place, to show that the locomotive 
had at other times and places, before or after the 
fire complained of, set out other fires, 88 or emitted 
sparks or coals capable of causing fire,88 or to show 
that it was in a defective condition prior to, and at 
the time of, the fire,®® for the purpose ol showing 
that at the time of the injury it was improperly 


constructed, equipped, or operated. It has also been 
held that evidence is admissible that the locomo¬ 
tive in question emitted sparks when it was runmng 
upgrade, ahhoujh the grade along which the prop¬ 
erty was burned w as substantially level.®! 

In behalf of defendant, it may be shown by rele¬ 
vant testimony that the fire originated from other 
independent causes,®2 even if the arcumstantial 
evidence introduced by plaintiff seems to be clear 
that the cause of the fire must have been sparks 
emitted by the locomotive.®8 Defendant may show 
that the locomotive alleged to have caused the fire 
had been examined seventeen days before the fire by 
an expert machinist and found to be in proper condi¬ 
tion, properly equipped, etc,®^ but for the purpose 
of overcoming evidence that the fire was caused 
by defendants locomotive, it is not permissible to 
show that plaintiff’s son, who was at home when the 
fire occurred, had, when a boy, acquired a disposi¬ 
tion to set incendiary fires, and had done so.®^ 

(b) Fires Set Out or Emission of Coal or 
Sparks by Other Locomotives 

In some, but not other, jurisdictions where the loco¬ 
motive which set out the Are is known and identiAed, 
evidence in actions to recover for such injury should be 
conAned to the condition of that particular locomotive. 

In a number of jurisdictions, where the locomo¬ 
tive which set out the fire causing the injury is 
known or identified, evidence m actions to recover 
for such injury should be confined to the condition, 
management, and operation of that particular loco¬ 
motive,®® and evidence that other locomotives of 
the company at other times and places had set out 
fires or emitted sparks or coals capable of settmg 
fires is not admissible either to show negligence of 
the company in the construction, equipment, or 
management of the locomotive which caused the fire 
or to show the possibility and consequent probability 
that the fire was set by such locomotive.®^ This 
rule has been followed, even though such other lo¬ 


se. Ohio—Cincinnati, etc, R Co v. 
Fredenlm, S OMo Clr.Ct. 23, 2 Obio 
Cir.I>ec. 15. 

87. Ky,—^Louisville, etc., B. Co v. 
Neal, 139 SW. 1060, 145 Ky. 42. 

51 C J. p 1219 note 96. 

88. Ark.—^Missouri Paa R Co. v. 
Wells, 166 SW2d 216, 203 Ark 
227. 

51 C J. p 1220 note 98. 

Several Area on same trip 
Ark—^Missouri Pac. R. Co v Wells, 
supra 

Iowa.—Sticklingr v. Chicagro, R I & 
P. Ry Co., 247 NW. 642, 215 Iowa 
131?—Btieklmg v. Chicago, R. L & 


P Ry. Co., 232 NW 677, 212 Iowa 
149. 

61 C J. p 1220 note 98 [b] 

88. Iowa—Stickling v Chicago, R 
L & P Ry. Co., 232 NW 677, 212 
Iowa 149 

51 C.J. p 1221 note 99 

90. U.S —Corvallis, etc, R Co v. U 
S, Or, 191 P 310, 112 OC A. 64 

91. Pa —Sollenberger v. Pennsyl¬ 
vania R. Co., 139 A 127, 290 Pa 
415 

51 C J p 1221 note 2. 

92. Ala —^Douglass v. Central of 
Georgia R. Co, 78 So 457, 201 Ala 
395. 

51 C.X p 1221 note S. 
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93. Mass—^Noyes v. Boston, etc, R 
Co, 99 N.B. 457, 213 Mass. 9. 

94. Ala—^Horton v. Louisville, etc, 
B Co, 49 So 423, 161 Ala. 107 

61 C J. p 1221 note 5 

95. Mass—^Noyes v. Boston, etc., R. 
Co, 99 NE 457, 213 Mass 9. 

51 C.J. p 1221 note 6. 

96. Pa—^Henderson v. Philadelphia, 
etc, R Co., 22 A 861, 144 Pa 461, 
27 Ain.SR 652. 16 LRA 299 

Tex - -Morgan v. Missouri, etc., B. 
Co, no SW 978, 50 TexCiv.App 
420 

97. Iowa—Stickling v Chicago, R 
I. & P Ry. Co, 232 N.W. 677, 212 
Iowa 149. 



It C.J.S. 


RAILROADS 


§ 523 


comotivcs had the same kind of appliances as the 
locomotive in question ,9® but it has also been held 
that, where all of a railroad’s engines were sub¬ 
stantially alike, evidence that other engines had 
been seen to emit sparks is admissible as evidence,^® 
and, where the identified engine is not differentiated 
from other engines of defendant but is similar to 
them in equipment, inspection, and operation, proof 
of fires from such other engines may be admissible^ 
Evidence of other fires set out by locomotives of the 
railroad has been held admissible to show the pos¬ 
sible distance burning substances thrown off a loco¬ 
motive may be carried and a fire set thereby.^ 

In some jurisdictions, where the common-law rule 
of liability for fires set out by locomotives still pre¬ 
vails, apparently no distinction is made between 
identified and unidentified locomotives in respect of 
the admissibility of this class of evidence; in other 
words, if the evidence would be admissible in case 
of an identified locomotive, it would also be admissi¬ 
ble in case of an unidentified locomotive, both to 
show negligence and the possibility, and consequent 
probability, that the fire was set out by the identi¬ 
fied locomotive ^ Where the common-law liability 
is changed by statute making railroad companies lia¬ 
ble for injuries by fire set out by their locomotives, 
although not negligent, as considered supra §§ 485- 
489, it is held that, even though the locomotive caus¬ 
ing the fire is identified, it is permissible to show for 
the purpose of establishing the fact that the fire 
causing the injury was set out by such locomotive 
that other locomotives of the company at other oc¬ 
casions had set out fires or emitted sparks or coals 
capable of setting out fires> 

b. Evidence Offered in Bebuttal 

Where the defendant introduces evidence that its 
locomotives were properly equipped to prevent the escape 
of sparks and coals, and that a fire could not have origi¬ 
nated therefrom, the plaintiff may Introduce evidence to 
show that on other occasions locomotives of the defend¬ 
ant had set out fires or thrown out coals and sparks 
capable of setting fires. 


Whether or not the locomotive alleged to have 
caused the fire was identified, where defendant in¬ 
troduces evidence that a designated locomotive was, 
or that all its locomotives were, properly equipped 
to prevent the escape of sparks and coals, and that 
a fire could not have originated from its locomotives, 
plaintiff may introduce in rebuttal evidence to show 
that on other occasions a particular locomotive or 
that other locomotives of defendant had set out fires 
or had thrown out sparks and coals capable of set¬ 
ting fires.5 There is, it is said, no other practical 
way to rebut evidence of this character^ It has 
been held that, where defendant introduced expert 
evidence that its locomotives as equipped could not 
throw sparks as far as the property claimed to have 
been set on fire by defendant’s locomotive, evidence 
IS admissible in rebuttal to show that its locomotives 
had set out fires at even greater distances, although 
such fires vrere remote in point of time and place, 
and an objection to the evidence on this ground goes 
to Its weight and not to its admissibility ^ Where a 
defendant railroad introduced expert testimony that 
particular engines would not cause fire, evidence 
consisting of testimony of la3anen that they had 
seen engines of the type involved set out fires has 
been held admissible ^ 

c. Limitations on Admissibility of Evidence 

(1) As to time and place 

(2) As to similarity of construction, 

equipment, repair, and manage¬ 
ment 

(3) Other limitations 

(1) As to Time and Place 

Evidence tending to show that the defendant's loco¬ 
motives set out fires or emitted sparks or coals capable 
of setting out fires but which does not fix a definite time 
IS inadmissible. Generally, evidence of other fires should 
bo confined to instances at or near the place of the fire 
in question. 

Although, as discussed supra this section, evidence 


N C—Nufer v Atlantic Coast Line R 
Co, 178 S E 867. 208 N.C 66. 

61 C J p 1221 note $ 

98. XT S —Lesser Cotton Co v St 
Louis, etc., R. Co, Ark, 114 P 133, 
62 CCA 95 

Ill.—^Hoopeston First Nat Bank v 
Lake Erie, etc, R Co, 60 N E 1023, 
174 Ill 36 

99. Tex—Team v Texas & P Ry 
Co. CivApp, 199 SW 2(1 274, re¬ 
fused no reversible error. 

1. U.S—Atlanta & St. A B Ry Co 
V. Register, C C.A Fla,' 69 F 2d 323 

2, Iowa—Stickling v. Chicago, R. I. 


& P Rv Co, 232 N.W 677, 212 
Iowa 149 

3. XJ S —Spokane International Ry 
Co V. U S, CCAldaho, 72 F 2d 
440 

61 C J p 1222 note 10 

To show negligent habit or custom 

Ky.—^Louisville & N. R Co. v. Bean, 
116 S,W2d 989, 273 Ky 464—Illi¬ 
nois Cent R Co. v. Bell Union Coal 
& Mining Co, 88 SW.2d 707, 238 
Ky 630. 

4^ Va.—Virginian R Co v. London, 
189 SE 328, 148 Va 699 

51 C J p 1222 note 12. 

5. Ark.—Missouri Pac. R. Co. v 
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Campbell, National Liberty Fire 
Ins Co, Intervener, 177SW2dl74, 
206 Ark 657—Missouri Pac R Co. 
V. Wells. 166 S W 2d 216. 208 Ark. 
227 

Tex.—Corpus JUxis cited m Texas & 
N. O. R Co V Glass, Civ App, 107 
S W.2d 924, 926, error dismissed. 

51 C.J. p 1223 note 14. 
e. Qa—Tallulah Falls R Co v- 
Stribling, 93 -SB 161, 20 GaApp. 
353 

7. Me—Jones v JIaine Cent R Co., 
76 A. 710, 106 Me 442 

8. Tex—^Texas & N O R Co. v. 
Glass, Civ App, 107 6W.2d 924, 
error dismissed. 
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IS admissible to show that defendant’s locomotives 
set out fires or emitted sparks or coals capable of 
setting out fires either before or after the fire com¬ 
plained of, evidence which does not fix a definite 
time IS inadmissible.^ Although no exact standard 
can be laid down as to the period of time it will 
be proper to embrace in the inquiry,and reasonable 
latitude must be allowed because the purpose of 
such proofs would be defeated if they were confined 
to the precise or exact time of the occurrence, 
the evidence should be limited in point of time to 
facts havmg some probative value,and it has very 
generally been declared that evidence that locomo¬ 
tives of defendant had on other occasions set out 
fires or emitted sparks or coals capable of setting out 
fires must be limited to occurrences *'at or about”, 
or “at or near”,i® qi- “shortly before or after”,^^ 
the time when the fire complained of occurred, or 
within a “reasonable time” thereof.^^ In accordance 
with the particular facts and circumstances, it has 
been held that evidence of fires or the emission of 
sparks capable of setting out fires^® at other times 
is or IS not^^ admissible. It has been held that no 
exception is warranted because the evidence shows 
a continuous series of similar acts and occurrences 
for years before the fire complained of, thus indicat¬ 
ing a perpetuation of faulty conditions originally 
existing but a contrary view has also been 
taken 

Place. It has generally been held that evidence 
of the character under consideration should be con¬ 
fined to other fires or emissions of sparks and coals 
at or near the place of the fire causing the injury 
complained of,^® and that evidence that defendant’s 
locomotives emitted sparks at other places not defi¬ 


nitely located is inadmissible.^! 

(2) As to Similarity of Construction, Equip¬ 

ment, Repair, and IManagement 

According to some, but not other, decisions, In order 
to render applicable the rule authorizing the admission 
of evidence of the setting out of fires or the emission of 
sparks by the defendant's locomotives on other occasions, 
It IS not essential to show that the locomotives were of 
the same or similar construction as the locomotive in 
question. 

According to some decisions, in order to render 
applicable the rule authorizing the admission of 
evidence of the setting out of fires or the emission 
of sparks or cinders capable of setting out fires by 
defendant’s locomotives on other occasions, it is not 
essential to show that the locomotives were of the 
same or similar construction, equipment, state of 
repair, and management as those supposed to have 
set out the fire or m use at the time of the fire 
complained of. 22 However, many decisions hold 
directly to the contrary ^3 

(3) Other Limitations 

It has been held that evidence that on other occa¬ 
sions the defendant's locomotives had set out fires or 
emitted sparks capable of setting fires is not admissible 
unless It IS shown that conditions were the same as at 
the time of the fire in question. 

According to some decisions, evidence that defend¬ 
ant’s locomotives had on other occasions set out 
fires or emitted sparks or coals capable of setting 
out fires i‘S not admissible unless it is shown that 
conditions were the same as at the time of the fire 
m question.24 Qn the other hand, other decisions 
hold that, in order to render this evidence admissi¬ 
ble, it IS not essential to show that the condition of 
the weather or the direction of the wind was the 
same and any difference merely affects the pro- 


9 . Majss —Carpenter v. Boston & 
Maine R. R, 3 NE2d 184. 295 
Mass. 103. 

51 C J. P 1224 note 18 

10. Ky.—^Louisville, etc., R Co v 
Home Ins. Co., 142 S.W. 898, 146 
Ky. 281. 

Tenn,—^Louisville, etc., R Co v. 
Fort, 80 S.W. 429, 112 Tenn 432 

11. Ga,—Brown v. Benson, 29 SE 
215, 101 Ga 768. 

Pa—^Henderson v Philadelphia, etc, 
R Co, 22 A. 861, 144 Pa 461, 27 
Am SR 652, 16 LRA. 299 

12. Conn—Gra Rock Spring: Water 
Co V Central New Engrland R Co, 
106 A 360, 93 Conn 77, 

13. S.C.—^Laney v. Atlantic Coast 

lone R. Co., 45 S B.2d 184, 211 S 
a 828. I 

51 CXJ. p 1224 note 22, ^ 


14. Ky —Chesapeake, etc, R Co v 
Meak. 186 S.W 160, 169 Ky 775 

61 C J p 1224 note 23. 

15. Mass.—Carpenter v. Boston & 
Maine R. R., 3 NB2d 184, 295 
Mass. 103. 

Miss—^Kurn v. Pondren, 198 So. 727, 
189 Miss. 739. 

61 C.J. p 1224 note 24, 

16. S.C —^Laney v Atlantic Coast 
Line R. Co , 46 S E 2d 184, 211 S C 
328. 

61 C J. p 1224 note 26. 

17- Mo—^Farmers' El, etc, Co v 
Hines, 243 S.W 140, 294 Mo. $39 

51 C J. p 1224 note 26. 

18. Ala—Southern R Co, v. Stone¬ 
wall Ins Co , 68 So 313, 177 Ala 
327, Ann Cas.l0l6A 987. 

Pa.—^Henderson v. Philadelphia, etc., 
R Co., 22 A. 861, 144 Pa 461, 27 
Am SR. 652, 16 LRA. 299. 
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' 19. Del.—^Philadelphia, etc, R. Co. 

V. Green. 119 A. 840. 32 Del 78. 

61 C J. p 1225 note 28. 

20. Okl —Scha£E v. Coyle, 249 P. 947, 
121 Okl. 228. 

61 C J. p 1226 note SO 

21. Tex.—^Nussbaum v. Trinity, etc, 
R. Co, 194 S.W. 1099, 108 Tex. 407. 

22. Tenn—Tearwood, for Use of 
American Ins Co of Newark, N 
J, V Louisville & N. R. Co., 222 
S W 2d 33, 32 Tenn App. 116. 

51 C J P 1226 note 33 

23. Ala,—^Payne v Hargrove, 89 So. 
166, 206 Ala. 69 

61 C J. p 1226 note 34. 

24. S.C —^Laney v. Atlantic Coast 
Line R. Co, 46 S E.2d 184, 211 S C. 
328. 

51 O.J. p 1225 note 35. 

25. Mo—^Matthews v. Missouri Pac 
R Co, 44 SW, 802, 142 Mo. 646. 

51 C J. P 1225 note 36. 
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bative force of the evidence and not its admissi- 

bility.26 

A witness need not have seen sparks fall from an 
engine of the railroad in order to be qualified to 
testify as to the origin of other fires, but his testi¬ 
mony is admissible if he states circumstances tend¬ 
ing to show with reasonable certainty that the rail¬ 
road was responsible for other fires in the same 
locality Evidence which only creates an inference 
that defendant set out a prior fire cannot be used 
as evidence that defendant set out the fire in ques¬ 
tion 28 

§ 524. - Competency and Qualification of 

Employees 

As tending to show that the defendant’s locomotive 
was operated carefully at the time of the fire, evidence 
that the fireman and engineer in charge of the locomo¬ 
tive which allegedly caused the fire were careful men 
may be admissible. 

As tending to show that defendant's locomotive 
was operated in a careful and prudent manner at the 
time of the fire, evidence is admissible to show that 
defendant's fireman and engineer in charge of the 
locomotive alleged to have caused the fire were 
careful and prudent men,2^ for which purpose 
testimony of a member of the board of examiners 
may be material and relevant.20 However, it has 
been held that expert testimony as to the character 
of defendant’s employees for care and prudence is 
inadmissible.®! Where the competency of the en¬ 
gineer is not in issue, evidence that he was in the 
habit of exercising care and caution in operating his 
locomotive is inadmissible to show that on the oc¬ 
casion in question he managed and controlled his 
locomotive prudently.® 2 

§ 525. - Subsequent Repairs or Precau¬ 

tions 

Evidence of subsequent repairs or precautions by the 
defendant railroad company has been held admissible 


on the question of Its antecedent negligence with respect 
to a fire allegedly caused by its locomotives, but there 
18 also authority to the contrary. 

In some jurisdictions it has been held that evi¬ 
dence of subsequent repairs to a loco-motive which 
is alleged to have caused the injury,®® or to the right 
of way,®4 or of additional precautions, as in the 
employment of more men,®® is admissible on the 
question of antecedent negligence of defendant. In 
other jurisdictions, however, it has been held that 
since acts which follow the injury cannot be proved 
to establish antecedent negligence,®® the mere fact 
that a locomotive alleged to have set a fire is sub¬ 
sequently repaired cannot be considered in deter¬ 
mining whether or not it was defective at the time 
the fire was set.®'^ The fact that employees of the 
railroad company materially assisted in putting out 
the fire will not be considered.®® 

§ 526. —— Insurance of Property Injured or 
Destroyed 

Generally, evidence that property destroyed by a 
fire set out by a railroad locomotive had been insured 
IS inadmissible. Evidence of a subrogation or an in¬ 
demnity agreement between the owner of such property 
and an insurer is inadmissible. 

Where the fact that the property had been insured 
or that the insurance had been paid constitutes no 
defense to an action for the destruction of property 
by fire set out by a railroad company, as considered 
supra § 512, evidence to show that the property de¬ 
stroyed had been insured is generally not admissi¬ 
ble,®® although such evidence may be admissible in 
support of the defense that plaintiff burnt the prop¬ 
erty himself.^® Evidence of a subrogation agree¬ 
ment between the owner of the property and an in¬ 
surance company transferring to the latter the 
owner’s right of action to the extent of the amount 
insured,^! or of an agreement between the owner and 
insurer that the latter would pay the costs in the 
event that plaintiff fails in the suit, ^2 jg admissi¬ 

ble. 


26. Mo.—^Youns: v. Hines. App., 229 
S.W. 417. 

27. Va.—Southern Ry. Co v. Bark¬ 
er. 4 S.B 2d 396. 173 Va. 313. 

28. Tex—^Team v Texas Sc P. Ry. 
Co, Civ.App., 199 S.W.2d 274, re¬ 
fused no reversible error 

29. Mo —^Patton V. St. Louis, etc , 
R. Co., 37 Mo. 117, 5$ Am R. 446 

51 C.J. P 1228 note 76. 

30. N.Y.—^Flynn v Manhattan R 
Co., 20 i;7.Y.S. 652, 1 Mlsc. 183. 

SL Vt—Bryant v. Central Vermont 
R Co., 56 Vt. 710. 

61 C.Jr. P 1228 note 77. 


32. Tex.—^McFarland v. Gulf, etc, 
R Co., CivApp, 88 SW. 450 

33- Pa—Byers v, Baltimore, etc, R. 

C6, 72 A 245. 222 Pa. 547. 

61 C J. P 1229 note 95 

34. N.D.—^Youngr V. Great irorthem 
R Co., 79 NW. 448, 8 NJ5. 846. 

61 C.J. p 1229 note 96. 

35. N.Y.—Westfall v. Bne R, Co., 5 
Hun 76 

61 C J. P 1229 note 97. 

36. Colo.—Denver, etc. R Co v 
Morton, 32 P. 345, 3 ColoApp. 156 

37- Ala.—Louisville, etc., R. Co v. 
Malone. 20 So. 33. 109 Ala. 509. 
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ni.—Stewart v Illinois Cent. R. Co, 
184 IllApp 412. 

38. Colo—^Denver, etc, R Co v. 
Morton, 32 P. 845, 3 ColoApp 156. 

39. Ala.—^Atlanta, etc., R, Co v 
Spivey, 100 So. 759, 211 Ala 620 

51 C J. p 1229 note 8. 

40- Ill.—Carlyle Cannin^r Co. v Bal¬ 
timore. etc, R Co., 77 Ill.App. 396. 

41- Ala.—Coffman v Louisville, etc, 
R Co, 63 So 627. 184 Ala 474 

42. Ala.—Coffman v Louisville, etc., 
R. Co. supra 

61 C.J p 1229 note IL 
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. Weight and SufEdency of Evidence 

a In general 

b. Origin or cause of fire 

c. Negligence 

a. In General 

General rules of evidence apply to the weight and 
sufhciency of evidence in actions against railroad com¬ 
panies for destruction of, or injury to, property by fire 
set out by them. 

Rules applicable to the weight and sufficiency of 
evidence in civil actions generally, as considered in 
Evidence §§ 1016-1050, and actions based on negli¬ 
gence, as discussed in Negligence §§ 243-250, apply 
in actions against railroad companies for destruction 
of, or injury to, property by fire set out by them.'*^ 

Title or right to sue. General rules governing the 
weight and sufficiency of evidence apply in deter¬ 
mining whether plaintiff has such title or interest in 
the property injured or destroyed by fire as will 
entitle him to maintain an action for the resulting 
damages.'^^ Plaintiff need not produce written evi¬ 


dence of title, but possession under claim of own¬ 
ership either by himself^® or by a tenant^® is suffi¬ 
cient proof of title to authorize him to maintain an 
action for damages in the absence of evidence show¬ 
ing ownership in another. How’ever, a mere oral 
statement of plaintiff that he claimed the property 
in question is insufficient to establish title thereto.^? 

b. Origin or Cause of Fire 

(1) In general 

(2) Degree of proof 

(1) In General 

Under general rules of evidence which apply with 
respect to the weight and sufficiency of the proof of 
the origin of fires, circumstantial evidence to show that 
a fire was set out by a railroad may be sufficient, al- 
though evidence which raises a mere conjecture that 
the railroad set out the fire is insufficient. 

General rules governing the weight and sufficiency 
of evidence apply with respect to the proof of the 
ongin or cause of fires.**® In order to show that the 
fire causing the injury was originated or caused by 


43. Micb.—^Malloy v. Grand Trunk 
Jl. Co of Canada, 168 NW 854, 
192 Mich. 344. 

51 C J. p 1230 note 20. 

Dispatcher** tram sheets 
A train dispatcher's train sheets 
showing that no train passed a cer^ 
tain point at a certain time are not 
conclusive evidence when witnesses 
testify to the contrary.— B, A Wat¬ 
son Orchards, Inc., v. New York, C. & 
St Li JEL Co., 263 HLApp. 397. 
SVldenca held snifflclent 

(1) To sustain verdict for plain¬ 
tiff 

Ga—^Powell v. Blackstock, 13 S.E.2d 
503, 64 GaApp 442 
Wis—^Hicks V Chicago & N W Ry. 

Co, 366 NW. 73, 216 Wis. 462 
51 CJT P 1230 note 20 [a] (1) 

(2) To sustain verdict for defend¬ 
ant. 

Ill.—Williams V. T J. Moss Tie Co., 
30 NB2d 430, 307 Ill App 233. 
Mass—Carpenter v Boston & Maine 
R R.. 3 NB.2d 184, 295 Mass 103. 
Ohio—Breymann v. Pennsylvania, O. 
SDR. Co., 183 NE 771, 48 Ohio 
App. 473 

51 CJ. P 1230 note 20 M (2) 

•44. IBfvldexica held suffloieiLi to show 
that plaintiff oxmed premises 
Oa.—^Pollard v Walton, 190 S E 396, 
65 Ga.App 353. 

61 C.J. p 1230 note 23. 

45- Ala.—Southern R Co v. Slade, 
68 So 867, 192 Ala. 668—Alabama, 
etc, R Co V. Johnston, 29 So 771, 
128 Ala 283. 

46. Miss.—Gilchnst-Pordney Co v 
Parker, 69 So. 290, 109 Miss. 445 i 


47. SC—Elliott V. Wilson, 187 SB 
825, 181 S.C 406. 

: 48. Svidence held suffloient to show 

(1) That fire destroying property 
originated on right of way 

Da.—^Davis v Chicago, R, I & P. Ry. 

Co, App., 13 So.2d 389. 

Tenn —Mobile & O. R Co. v Keith, 
6 Tenn App. 18 

Wash.—^Michigan Millers Mut Fire 
Ins. Co V. Oregon-Washington R 
& Nav. Co, 201 P.2d 207, 32 Wash, 
2d 256. 

61 CJ. P 1230 note 28 [b] (1). 

(2) That property was set on fire 
by sparks from locomotive 
U.S—Atlanta & St. A B Ry Co v 

Register, C C.A Fla., 69 F 2d 323. 
Ark.—^Missouri & A Ry Co v, 
Treece, 194 S.W.2d 203, 210 Ark. 
63—^Missouri Pac. R. Co. v Camp¬ 
bell, National Liberty Fire Ins. 
Co, Intervener, 177 S.W.2d 174, 
206 Ark. 657—Missouri Paa R Co 
V. Fowler, 34 S W.2d 1071, 183 Ark 
86 

Qa —Southern Ry Co v. Richardson, 
172 SB 79. 48 GaApp 25 
Iowa—Stickling v Chicago, R I & 
P. Ry. Co., 247 N W. 642, 215 Iowa 
1312. 

La.—^Easterly v. Natalbany Lumber 
Co, 131 So. 298, 171 La 459 
Me —Goodwin v. Boston & M R R, 
186 A. 603, 134 Me 282 
Mo—Smith V. St. Louis-San Fran¬ 
cisco Ry Co, App. 214 S W 2d 443 
—Gaddy v. Kurn, App, 187 S.W 
2d 858. 

Okl —^Thompson v. Vanpool, 210 P.2d 
370, 202 Okl. 92. 

Wash—^Nelson v. Northern Pac Ry. 
Co, 290 P. 432, 158 Wash. 52. 
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Wis—^Frederick v. Great Northern 
Ry. Co., 240 NW 387, 207 Wis 
234, 80 A.L R 984, modified on 
other grounds 241 N.W 363, 207 
Wis 234—Suts V. Chicago & N W 
Ry. Co, 234 NW. 715, 203 Wis 632 
61 C J P 1230 note 28 [b] (3). 

(3) That property was not set on 
fire by sparks from locomotive — 
Bowie Lumber Co v Morgan's Lou¬ 
isiana, etc., R., etc., Co., 97 So. 591, 
154 La 407—51 OJ. p 1230 note 
Cb] (4). 

(4) Other matters pertaining to 
origin of fire —^Deerfoot Farms v 
New York, N. H & H R. Co, Mass, 
96 N.B 2d 872 

Svidenoe held insuffloient to show 

(1) That fire destroying property 
originated on right of way. 

La —^Austin v Missouri Pac R Co , 
App, 200 So 484. 

N.C—Star Mfg. Co, v Atlantic Coast 
Line R. Co., 23 S B.2d 32, 222 N.C. 
330. 

61 C J. p 1230 note 28 [d] (1). 

(2) That property was set on fire 
by sparks from locomotive. 

La —Givens v. Yazoo & M V. R Co, 
146 So 751, 176 La, 796 
Mass.—Carpenter v- Boston & Maine 
R R., 3 NE.2d 184,' 295 Mass 103 
Mo —Motley v Wabash R Co , App, 
234 SW2d 321 

Va—Southern Ry Co v. American 
Peanut Corporation, 164 SB 261, 
158 Va. 359 

61 aj. p 1230 note 28 [d] (2). 

(3) That property was not set on 
fire by locomotive.—^Brooks v. Mis¬ 
souri Pac. R Co., 71 S.W. 1083, 98 
Mo App. 166. 
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defendant, circumstantial, as well as direct, evidence 
showing that it was communicated from a fire set 
out by defendant on its right of way or other prem¬ 
ises or was communicated from one of defendant’s 
locomotives may be sufficient,because in cases of 
this character it is ordinarily difiScult or even im¬ 
possible to furnish anything but evidence of a cir¬ 
cumstantial nature to show this fact 50 Thus, such 
evidence may be sufficient where it shows that there 
was no probable cause or reasonable explanation 
for the fire except the company’s locomotive,®! as 
where it is established by proof that the fire started 
immediately or soon after one of defendant’s loco¬ 
motives had passed and that there was no other ap¬ 
parent cause for the fire,®^ especially when taken 
together with other circumstances tending to 
strengthen the probability that the fire so onginat- 
ed,®5 such as evidence of other fires from defend¬ 


ant’s locomotives at about the same place and time,®^ 
the scattering of sparks or coals on the same or 
other occasions,®® combustible material on the right 
of way,®® the direction of the wind at the time from 
the locomotive toward the property burned,®^ that 
the property burned was located near the railroad 
track,®® and that there was no fire in the building at 
the time ®® 

Where the evidence as to the origin of the fire 
IS circumstantial, a recovery cannot be based on 
proof of a mere possibility that the fire was origi¬ 
nated or caused by defendant or on proof that it 
raises a mere conjecture, guess, or suspicion that 
the fire was so caused®® Circmnstantial evidence 
to establish the origin or cause of a fire claimed to 
have been set out by a railroad company should be 
sujBScient to establish a reasonable and well grounded 
inference that the fire was so set out,®! and should be 


(4) That employees of defendant 
started fire on right of way—^Dun¬ 
can V Texas & P. Ry Co, LaApp., 
144 So 180 

49. US —^Missouri, E: & T. Ry. Co. 
V Jackson, C.A Okl, 174 P.2d 297 
—^Liowden v. ShofCner Mercantile 
Co, CC.AArk, 109 P 2d 956—Tur¬ 
ner Simplicity Mfg. Co. v. Brem- 
ner, C O.A.lowa, 40 P 2d 368. 

Fla—Colie v Atlantic Coast Line R. 

Co, 14 So.2d 422, 168 Pla 268. 

Iowa—Stickling v. Chicago, R I. & 
P. By. Co, 247 N W. 642, 216 Iowa 
1312—Stickling V. Chicago, R I. 
& P Ry Co, 232 N.W. 677, 212 
Iowa 149. 

Ky—^Louisville & N R Co. v Bean, 
116 SW.2d 989, 278 Ky 464—Il¬ 
linois Cent. R Co. v. Bell Umon 
Coal «& Mimng Co., 38 SW.2d 707, 
238 Ky. 630. 

Mo—Gaddy v Kurn, App , 187 SW 
2d 868—^Niswonger v Thompson, 
App , 124 S W 2d 669—Butcher v 
St Louis-San Prancisco Ry Co, 39 
SW2d 1066, 226 Mo App 749. 

Okl—Thompson v. Vanpool, 210 P.2d 
370, 202 Okl. 92—Midland Valley 
R Co V Barton, 129 P 2d 1007. 191 
Okl. 359. 

Tex—Team v Texas & P Ry. Co, 
Civ App, 199 S W 2d 274, refused 
no reversible error 
Va—Southern Ry. Co v Barker, 4 
SB 2d 396, 173 Va 313—Norfolk 
& W. R Co V. Richmond Cedar 
Works, 170 SB. 6, 160 Va 790 
Wis—^Hicks V Chicago & N. W. Ry. 
Co. 266 NW 73, 215 Wls. 462— 
Suts V Chicago & N. W Ry Co., 
234 NW 715, 203 Wis 632. i 

51 C J p 1231 note 29. * 

^OirciLmJStantial evidence" In re- { 
spect of liability of railroad for fire 
damage is evidence of facts warrant- I 
Ing inference of negligence in opera- j 
tion or failure to provide statutory 
spark arrester and in addition that 


fire originated as consequence —^Il¬ 
linois Cent. R Co v. Bell Umon Coal 
& Mining Co, 38 SW.2d 707, 238 Ky 
630 

Eyewitness 

Property owner need not, in order 
to recover from railroad for value of 
property destroyed by fire, prove 
that sparks were seen to leave lo¬ 
comotive and fall on property de¬ 
stroyed by fire 

Ky.—^Withers v. Illinois Cent. R. Co , 
207 SW2d 88. 306 Ky, 487—Il¬ 
linois Cent. R Co v. Roark’s 
Adm’r, 58 S.W.2d 648, 248 Ky 398 
S C.—^Epps V Atlantic Coast Line R 
Co, 180 SB. 669, 177 SC. 32. 

61 C J p 1231 note 29 [a], 

60. Okl.—^Midland Valley R. Co. v. 

Rupe, 210 P 1038, 87 Okl 286. 

61 C J p 1232 note SO 

51- Mo —^Butcher v. St Louis-San 
Francisco Ry Co, 89 SW2d 1066, 
225 Mo.App 749 
51 C J p 1232 note 31. 

52. Ark.—^Missouri Pac R Co v 
Campbell, National Liberty Fire 
Ins. Co, Intervener, 177 6 W.2d 
174, 206 Ark. 667—^Missouri Pac 
R Co V Wells, 156 S W 2d 216, 203 
Ark. 227—^Missouri Pac R Co v 
Johnson, 133 SW2d 33, 198 Ark 
1134—^Missouri Pac. R. Co v. 
Fowler. 34 S.W.2d 107.1, 183 Ark 
86 . 

Fla—Colle v. Atlantic Coast Line R. 

Co. 14 So 2d 422, 163 Fla 268 
Okl.—^Midland Valley R Co. v. Bar¬ 
ton, 129 P2d 1007, 191 Okl. 369. 
S.C—^McLeod v. Atlantic Coast Line 
R Co. 9 S H 2d 210, 194 S.C 87. 
Va—^Norfolk & W. B. Co. v Rich¬ 
mond Cedar Works, 170 SB 6, 160 
Va. 790 

61 C J P 1232 note 32 

63- Wis—^Beggs v Chicago, etc., R 
Co, 44 NW. 633, 76 Wis. 414. 
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54. Okl.—Schaff v Coyle. 249 P. 947. 
121 Okl. 228 

51 C.J p 1233 note 34. 

55. Mont—^Marron v. Great North¬ 
ern R. Co., 129 P. 1066, 46 Mont 
693. 

61 C J. p 1233 note 36. 

56. Or.—Hawley v. Sumpter R Co., 
90 P 1106, 49 Or 609, 12 L.BA,N 
S., 626 

61 C J. p 1233 note 36. 

57. Ark.—^Missouri Pac R. Co. v 

Fowler. 34 S.W2d 1071, 183 Ark. 
86 

Okl.—^Midland Valley R Co. v. Bar¬ 
ton, 129 P2d 1007, 191 Okl. 359. 

61 C.J p 1233 note 37. 

68 . Ark.—^Missouri Pac, R Co. v* 

Fowler, 34 SW2d 1071. 183 Ark 

86 . 

Ga—Southern R. Co v. Williams, 38 
S B 744, 113 Ga 335. 

59. Ark —^Missouri Pac R. Co v 

Fowler, 34 B.WSd 1071, 183 Ark 

86 . 

60. US—Hynds v. Schaft. CC.A. 

Okl, 46 F2d 275. 

Fla—Colle v. Atlantic Coast Line R. 
Co, 14 So.2d 422, 163 Fla 258. 

Iowa—Beck v. Chicago, B. & Q. R 
Co.. 243 NW 164, 214 Iowa 628. 

Mass —Deerfoot Farms v New York, 
N. EC. & H R. Co., 96 N.E 2d 872. 

Mo—^Butcher v St. Louis-San Fran¬ 
cisco Ry. Co, 39 S.W.2d 1066, 226 
Mo App. 749 

61 C.J p 1234 note 89 

61. U S —Kansas City Southern By. 
Co. V New England Fire Ins. Co, 
C.CA,Ark, 133 F.2d 973. 

Ky.—Withers v. Illinois Cent R Co, 
207 S W2d 33, 306 Ky. 487—Illinois 
Cent. R Co v, Roark’s Adm’r, 58 
S W2d 648, 248 Ky 398 

Mo.—Smith V St Louis-San Fran¬ 
cisco Ry Co , App., 214 S W 2d 443 

ND—James Turner & Sons v. Great 
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such as to rebut the probability of the fire having 
originated in any other manner.®^ 

Where the evidence is insufficient to establish a 
direct causal connection between the fire resulting 
in the injuiy complained of and the operation of the 
road, it is insufficient to sustain a finding that the 
property was fired by defendant’s locomotive,®® and 
a judgment awarding damages for the property 
burned will be reversed.®^ It is not necessary, how¬ 
ever, that the evidence to establish the fact that de¬ 
fendants set out the fire should be uncontradicted.®® 

Effect of uncontradicted evidence in rebuttal. Cir¬ 
cumstantial evidence that a locomotive set out the 
fire causing the injury complained of will not be 
sufficient to authorize a recovery where there is 
other positive and uncontradicted evidence tending 
to exclude the probability that the fire was caused by 
such locomotive ®® 

(2) Degree of Proof 

It is essential to a recovery that the plaintiff show 
by the preponderance of the evidence that the defendant 
caused the hre resulting In the injury complained of; 
It IS not necessary to show absolute certainty that the 
defendant originated the fire. 

It is essential to a recovery that plaintiff should 
show by a preponderance of the evidence that de¬ 
fendant caused the fire resulting in the injury com¬ 
plained of.®'^ If the evidence preponderates against 
the claim that defendant caused the fire®® or is 
equally balanced,®® there can be no recovery. Never¬ 
theless, a preponderance of evidence is sufficient; 
the law does not require demonstration or absolute 


certainty that the fire was originated by defend¬ 
ant'^® or that this fact should be proved beyond a 
reasonable doubt,or that the evidence should be 
of such weight as to exclude all possibility of an¬ 
other origin of the fire.'^® 

c. Negligence 

(1) In general 

(2) Construction, equipment, and opera¬ 

tion of locomotives 

(3) Allowing accumulation of combusti¬ 

ble matter on railroad property 

(4) Setting out and preventing spread of 

fire 

(5) Contributory negligence 
(1) In General 

Where negligence Is the basis of the action. It Is 
necessary for the plaintiff to establish negligence on the 
part of the defendant by a preponderance of the evi¬ 
dence in order to authorize a recovery. This evidence 
of the defendant’s negligence may be circumstannal 

Except in jurisdictions where negligence has been 
eliminated as an element of the cause of action by 
statute, as considered supra §§ 485^89, where negli¬ 
gence is the basis of the action,*^® it is necessary for 
plaintiff to establish negligence on the part of de¬ 
fendant by a preponderance of the evidence in order 
to authorize a recovery, a judgment for plain¬ 
tiff is not authorized where the evidence is evenly 
balanced^® or is sufficient only to raise a mere con¬ 
jecture or surmise that the fire which destroyed 
plaintiff’s property was due to defendant’s negli- 


Northern By. Co, 272 N.W. 489, 87 
ND 347. 

61 C.J p 1234 note 40. 

62. Mo—Smith V. St Ifouls-San 
Francisco By. Co, App, 214 S.W. 
2d 443. 

51 C.J P 1234 note 41. 

Possibility of other cause 
Evidence merely sussestiniT a pos¬ 
sibility that the fire originated from 
a cause independent of a locomotive 
engine without more was not evi¬ 
dence showing that the fire was 
caused by an Independent agency.— 
Young V. New York, N. H- & H. B. 
Co., 174 NB 318, 273 Mass 667. 

63- Ala—^Knowlton v. Georgia Cent 
B Co., 68 So 281, 192 Ala 466. 

61 aJ. P 1236 note 42. 

64- Fla—Seaboard Air Line B. Co. 
V. Charpia, 107 So 173, 90 Fla. 676. 

61 aJ. P 1235 note 43. 

65. Ark,—Chicago, etc., B. Co v. 
National Fire Ins. Co., 285 S W. 
1006, 151 Ark. 218. 

61 C.J. p 1236 note 44. 

66. Tenn.—Carolina, etc., B. Co. v. 


Unaka Springs Lumber Co, 170 S 
W. 691, 130 Tenn 354. 

51 C J P 1235 note 52. 

67. Mo,—^Niswonger v. Thompson, 
App, 124 SW.2d 669 

ND.—James Turner & Sons v. Great 
Northern By. Co., 272 NW. 489, 
67 N.D. 347. 

Va—Southern By. Co v, American 
Peanut Corporation, 164 S.B 261, 
158 Va. 369. 

61 C.J p 1235 note 46. 

Legal certainty 

In order,to recover against rail¬ 
road for fire allegedly caused by 
passing train, it must be legally cer¬ 
tain that fire was thus caused—Giv¬ 
ens V Yazoo & M. V. B. Co, 146 So, 
761, 176 La. 796. 

68. Ark—^Monte Ne B Co. v Phil¬ 
lips, 96 S.W 1060, 80 Ark. 292. 

63- N.Y.—Warner v. New York, etc, 
B. Co. 204 NYS 607, 209 App. 
Div. 211, appeal dismissed 147 N 
B. 172, 239 N.Y, 607. 

61 OJ p 1285 note 48. 
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70. Wash—Slaton v Chicago, etc, 
B. Co., 166 P 644, 97 Wash. 441. 

61 C J p 1235 note 49. 

71. Mass—Young v New York, N. 
H & H B Co., 174 NB 318, 273 
Mass, 567. 

51 aJ p 1236 note 60. 

72. IT S —^Kansa^s City Southern 

By. Co. V New England Fire Ins 
Co , C C A Ark, 133 F 2d 973—Low- 
den V Sli'ffier Mercantile Co, C 
C A Ark. 109 F 2d 956. 

Mass—^Young v New York, N H & 
H B Co, 174 N.B 318, 273 Mass 
567 

Tex —^Texas & P By Co. v. Brandon, 
Civ.App, 183 S.W,2d 212, error re¬ 
fused. 

51 C.J p 1235 note 51. 

73- U S.—Spokane International By. 
Co. V. U S, CCA.Idaho, 72 F.2d 
440. 

74. Mdj—Sims V American Ice Ca» 
71 A. 522. 109 Md 68w 

51 C J. p 1235 note 55. 

75, Tex —Chicago, etc., R. Co. ▼. 
Myers, Civ.App., 264 e.W. 151. 

51 C.J. p 1235 note 56. 
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gence,'^® although, in accordance with well settled 
principles, as considered in Evidence § 1020, it is 
not necessary to prove negligence beyond a rea¬ 
sonable doubt This evidence of defendant’s neg¬ 
ligence may be either direct or circumstantial, or 
both,7S whether the evidence is produced in making 
out the case in chief or offered by way of rebuttal.'^^ 
Likewise, it is not essential to the sufficiency of cir¬ 
cumstantial evidence to authorize a recovery that 
it should be undisputed *0 in accordance with the 
foregoing principles, evidence of defendant’s negli¬ 
gence has been held sufficient®^ or insufficient.®^ 

(2) Construction, Equipment, and Operation 
of Locomotives 

It may be shown by circumstantial evidence that the 
defendant was negligent in equipping or ooerating its 
locomotives In order to authorize a recovery on evi¬ 
dence of such negligence, it is not necessary that the 
evidence be undisputed 

The fact that defendant was negligent in causing 


the fire by reason of its negligently constructing, 
equipping, repairing,®® or operating®^ its locomotives 
may be shown wholly by circumstantial evidence 
offered either in chief or in rebuttal.®® Such negli¬ 
gence may be sufficiently proved, at least to war¬ 
rant an inference that the fire was caused by such 
negligence, by evidence, together with other cir¬ 
cumstances, that about or soon before the time at 
which the fire occurred passing locomotives emitted 
sparks or coals of an unusual quantity or size,®® or 
to an unusual height or distance,®^ or that the loco¬ 
motive alleged to have caused the fire had cast 
sparks prior to the time of the fire in question,®® 
or had emitted fire for a considerable time,®® or 
had started other fires,®® and that a locomotive in 
good repair and equipment would not have caused 
fire in the manner, or at the place, in which the one 
in question was caused.®^ 

In order to authorize a recovery on evidence of 
this character, it not necessary that it should be un- 


76. Mass —Gates v. Boston, etc , H 
Co, 161 NE 320, 255 Mass 297 

51 C.J. P 1235 note 57 

77. Md—^Baltimore, etc, R Co v 
Shipley, 39 Md 251. 

78. Cal —Jno L Witney, Inc, v 
Sierra Ry. Co of California, 11 P 
2d 416, 123 Cal App 430 

Tex—Team v. Texas & P Ry. Co, 
Civ App, 199 SW2d 274, refused 
no reversible error 

61 C J P 1235 note 60. 

79. Ga —Western, etc., R. Co. v 
Cummingrs, 119 SE 224, 30 GaApp 
713. 

61 CJ.p 1236 note 61. 

80. Ga—Western, etc, R Co. v 
Cummingrs, 119 S E. 224, 30 Ga 
App 713 

51 C J p 1236 note 62. 

81. To show ZLegrligro&oo 

U.S—^Lowden v ShofEner Mercantile 
Co, CCA.Ark, 109 P.2d 966. 

Ark—Pt Smith, S & R R Co v 
Humphrey, 42 SW2d 776, 184 Ark 
428—Chicagro, R I. & P Ry Co v 
Malvern Lumber Co, 33 S W 2d 
363, 183 Ark. 1184. 

Cal —^Haverstick v. Southern Pac 
Co., 37 P.2d 146, 1 Cal App.2d 605. 

Ga—Pollard v. Walton, 190 SE 396, 
55 Ga App 353. 

La—Davis v Chicagro, R I & P. Ry 
Co , App , 13 So 2d 389 

61 C.J. p 1236 note 63 [a]. 

To show that negrligrence was proxi¬ 
mate oanse of Injury 

Ga—Atlantic Coast Line R. Co v 
Knight, 188 SE 258, 54 GaApp 
492 

Wash—^Michigan Millers Mut Fire 
Ins Co. V. Oregon-Washington R 
& Nav Co, 201 P 2d 207, 32 Wash 
2d 256. 

51 C J. p 1236 note 63 [b]. 


To make out pnma facie case 
Iowa—Stickling v Chicago, R I & 
P Ry. Co, 232 N.W. 677, 212 Iowa 
149. 

61 C J. p 1236 note 68 [cj. 

To show that companies' section 
crews were acting m concert accord¬ 
ing to general plan in burmng rights 
of way, so as to make the companies 
joint tort-feasors.—Michigan Millers 
Mut TiTQ Ins. Co, v. Oregon-Wash- 
ington R. & Nav. Co, 201 P.2d 207, 
32 Wash 2d 256, 

82. To show negligence 

La—^United Lands Co v. Louisiana 
Ry. & Nav. Co, 131 So 664, 171 
La 542. 

61 C J p 1236 note 64 [aL 
To make out prima fade case 
Ky—^Louisville & N R Co v Bean, 
116 SW.2d 989, 273 Ky. 454—Il¬ 
linois Cent R Co v. Roark’s 
Adm’r, 58 SW2d 648, 248 Ky. 398 
—Illinois Cent. R Co v. Bell Un¬ 
ion Coal & Mimng Co, 38 SW2d 
707. 238 Ky 680. 

83, Ky,—^Louisville & N R. Co v 
Bean, 116 SW2d 989, 273 Ky. 464. 

Tex —Team v Texas & P Ry Co , 
Civ App , 199 S.W 2d 274, refused 
no reversible error, 

51 C.J. p 1236 note 65 
Evidence held suffident to fdiow neg¬ 
ligence 

Ga—^Atlantic Coast Line R Co. v 
Knight, 188 SE 268, 64 Ga.App. 
493, 

51 CJ P 1236 note 65 [a] (1). 
Evidence held insuffldent to show 
negligence 

Ga—^Louisville & N R Co. v. 
Pounds, 179 SE 235, 60 GaApp 
611. 

61 C.J p 1236 note 65 [b] (1). 
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84. Tex—Team v Texas P Ry 
Co, Civ App, 199 SW2d 274, re¬ 
fused no reversible error 

61 C J. P 1236 note 66. 

Evidence held suOLdent to show neg¬ 
ligence 

Ga.—^Atlantic Coast Line R Co v. 
Knight, 188 SE 358, 54 GaApp 
492. 

61 CJ p 1236 note 66 [a] (1). 
Evidence held insnfddent to show 
negligence 

Miss—^Tazoo, etc., R Co v Wash¬ 
ington, 73 So 879, 113 Miss 106. 
Pa.—^Ruby v Pennsylvania R. Co, 
Com PI, 61 York Leg Rec 17. 

51 aJ P 1236 note 66 [b] (1). 

85. Ga—^Western, etc, R, Co. v. 
Cummings, 119 S E. 224, 30 Ga. 
App 713. 

Ky.—Central City Pdy, etc, Co. v 
Illinois Cent R Co, 162 S.W 81, 
156 Ky 759. 

86. Miss —Gilchrist-Pordney Co. v 
Parker. 69 So 290, 109 Miss 445. 

61 C J p 1237 note 69. 

87. Minn —Continental Ins. Co. v. 
Chicago, etc, R Go, 107 NW. 548, 
97 Mmn 467, 5 LRA.NS,, 99. 

51 C.J. P 1237 note 70 

88 . Ga.—Southern Ry, Co v. Rich¬ 
ardson, 172 SB 79, 48 Ga.App. 26 

N G.—Matthis v. Johnson, 104 S E 
366, 180 NC 180 

89. Ind—^Louisville, etc, R. Co. v. 
McCorkle, 40 NE 26, 12 Ind.App. 
691. 

90. Pa—Thomas v. New York, etc, 
R. Co, 38 A. 413, 182 Pa. 638 

61 C J. P 1237 note 73 

91. Ky—Southern R Co. v. Hanna, 
63 S.W 1, 21 Ky L 860. 

61 C J. P 1237 note 74. 
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disputed, and the jury may find a verdict for plain¬ 
tiff, although there is direct and positive testi¬ 
mony in behalf of defendant that the locomotive 
was properly constructed, equipped, and in good re¬ 
pair,that the engineer was competent,^3 and that 
the locomotive was carefully and skillfully operated 
at the time of the fire,®^ even though there was no 
direct testimony contradicting evidence of this char- 
acter.35 Where it is shown that the appliances 
used by the company have been in use many years 
and found sufficient to protect its own and other 
property, evidence introduced by plaintiff to show 
that the appliances were defective or were improp¬ 
erly or negligently used must be positive, strong, and 
convincing.93 The jury have the undoubted right 
to weigh both the circumstantial evidence of plain¬ 
tiff and the direct testimony in behalf of defendant 
and determine the value of each,97 and have the 
right to say that the circumstantial evidence tending 
to prove negligence outweighs the direct evidence 
for defendant to the contrary.9 8 However, it has 
been held that, where defendant relies on the fact 
that its locomotive was in good condition, it is not 
necessary to sustain a verdict for defendant that the 
evidence by which it proves that fact be undisputed.99 
Even though direct testimony that the locomotive 
was in good order and carefully operated is not con¬ 
tradicted, the jury need not accept such evidence as 
conclusive, but may consider all the evidence bear¬ 
ing on the condition of the locomotive and the mode 


of operating it and the circumstances under which 
the fire occurred 1 

(3) Allowing Accumulation of Combustible 

Matter on Railroad Property 

The fact that a fire was caused by the defendant s 
negligence may be shown by evidence that it permitted 
combustible material to accumulate on its right of way 
together with other circumstances. 

The fact that the fire was caused by defendant's 
negligence may be shown by evidence that it per¬ 
mitted dry grass, weeds, or other combustible ma¬ 
terial to accumulate on its right of way, in which 
the fire started, together with other circumstances,^ 
such as, that there was a steep grade at the place 
of the fire so that defendant’s locomotives in pass¬ 
ing put on steam and emitted sparks and coals which 
frequently ignited the rubbish on the right of way,3 
that at the time of the fire the weather was ven- 
dry,^ that a strong wind was blowing toward the 
property destroyed,^ that fires had previously been 
set out in the property destroyed by passing loco¬ 
motives,® or that the fire in question was communi¬ 
cated through the agency of the combustible material 
to the property destroyed 7 These facts may be 
established by circumstantial evidence® since it is 
seldom possible to produce eyewitnesses to testify to 
such facts directly.® 

(4) Setting Out and Preventing Spread of 

Fire 

Where the fire is shown to have been set out on 


92. Ky—Central City Fdy, etc, Co 
V Illinois Cent R- Co., 162 S-W 
SI, 166 Ky 759. 

51 C J p 1237 note 76. 

93. Iowa—Swanson v Keokuk, etc, 
R Co, 89 XW 1088, 116 Iowa 304 

Kan.—Atchison, etc, R Co. v. Camp- 
beU, 16 Kan 200. 

94. Ga—^Western, etc, R Co. v. 
Cummings, 119 S B 224, 80 Ga. 
App 713. 

51 C.J p 1238 note 78. 

96. Elan,—^Atchison, etc, R. Co. v. 
Campbell, 16 Kan 200 

96. La—^Meyer v Vicksburg, etc, 
R. Co.. 6 So. 218, 41 La Ann. 639, 17 
Am.SR 408 

97. Kan.—^Atchison, etc, R Co. v 
Bales, 16 Kan. 252. 

98. Kan—^Atchison, etc, R Co. v 
Bales, supra 

51 C.J. p 1238 note 81. 

99. Tex—St. Louis, etc, R Co v 
Lindley, Civ App., 29 SW. 1101. 

1. Ark—St Louis, etc, R Co v, 
Coombs, 88 SW 695, 76 Ark 132 

9. Mont—^Pure Oil Co. v Chicago, 
etc, R. Co. 186 P. 150, 66 Mont 
266. 

61 CJ. p 1238 note 84. I 


Violation of statute requiring cor¬ 
poration operating steam railroad be¬ 
tween the first of April and Decem¬ 
ber to keep full width of its loca¬ 
tions over which engines are operat¬ 
ed clear of inflammable material to 
a point a designated number of feet 
distant from center line is evidence 
of negligence as to all consequences 
intended to be pi evented, which in¬ 
cludes protection of other property 
against damage by fire, notwith¬ 
standing no penalty is prescribed for 
its violation—Carbone v Trustees of 
New York, N H & H R. Co, 71 X E 
2d 403, 320 Mass 710. 

Evld.euce held sufficient 

(1) To show that railroad negli¬ 
gently permitted combustible mat¬ 
ter to remain on its right of way — 
Texajs & P« Ry. Co. v Brandon, Tex 
Civ App., 183 S.W2d 212, error re¬ 
fused—61 C,J. p 1238 note 84 [al (1). 

(2) To show that negligence in 
failing to keep right of way free 
from combustible matter caused in¬ 
jury complained of—Cole v. Penn¬ 
sylvania R. Co., DCX.Y., 34 P2d 
171, reversed on other grounds, C C 
A. 43 P.2d 963, 71 A.LR 1096—61 C. 
J p 1238 note 84 [a] (2) 

(3) To make prima facie case of 
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negligence—^Missouri Pac R Co v 
Johnson, 133 SW2d 33. 198 Ark 
1134 

(4) To sustain verdict for plaintifi 
in actions based on negligence in al¬ 
lowing combustible matter to ac¬ 
cumulate on right of way—^Pure Oil 
Co V. Chicago, etc, R Co, 186 P 
150, 56 Mont 366—61 C J p 1238 note 
84 [a] (4). 

3. Ind—^Pittsburgh, etc, R Co v 
Indiana Horseshoe Co, 56 XE 
766, 164 Ind 322. 

4. Ind—^New York, etc., R Co \ 
Grossman, 46 NE 646, 17 Ind App 
652. 

6. Ind—^Pittsburgh, etc, R Co v 
Indiana Horseshoe Co, 66 NE 
766, 154 Ind 322—New York, etc. 
R Co V Grossman, 46 NE 546, 
17 Ind App 662 

6. Wis.—^Moore v Chicago, etc, R 
Co, 47 NW 273, 78 Wls 120. 

7. Mont.—^Pure Oil Co v. Chicago, 
etc., R Co,. 186 P 160. 66 Mont 
266. 

8 . Mont—^Pure Oil Co. v. Chicago, 
etc, R. Co, supra 

9. Mont.—^Pure Oil Co v. Chicago, 
etc, R Co, supra. 
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the defendant's right of way, evidence that its employees 
did not use proper precautionary means m setting out 
and guarding the fire may be sufficient to sustain a ver¬ 
dict for the plaintiff. 

While negligence on the part of defendant in set¬ 
ting out and allowing the fire to escape from its 
right of way cannot be inferred from the mere fact 
that a fire broke out on adjacent property,10 or from 
the fact that at the time of the fire the employees 
whose duty it was to keep the road where the fire 
occurred in repair were absent,n where the fire is 
shown to have been set out on defendant’s right of 
way, evidence that its employees did not use proper 
precautions in setting out and guarding the fire 
may be sufficient to sustain a verdict for plaintiff.i^ 
Evidence of such negligence has been held to be suffi¬ 
cient to j’ustify the inference that men burnmg off 
right of way were defendant’s servants,!^ to show 
negligence in failure to prevent the spread of fire 
set out on the right of way to clear off combusti¬ 
bles,!^ to show negligence both in setting out fire 
on, and preventing the spread of fire from, com¬ 
bustible matter on the right of way,i5 and to show 
that negligence in burning combustibles on the right 
of way caused the destruction of plaintiff’s property 
by fire;!® and to be insufficient to show negligence 
in preventing the spread of fire from combustible 
matter on the right of way,!'^ to show negligence 
in failing to prevent the spread of fire set out on the 
right of way to clear off combustibles,!® and to show 


negligence in starting a fire on the right of way to 
bum off combustibles.!® 

(5) Contnbutory Negligence 

General rules applicable to the weight and sufficiency 
of evidence apply on the question of contributory negli¬ 
gence in actions against railroads for destruction of, or 
injury to, property by fire. 

General rules applicable to the weight and suffi¬ 
ciency of evidence apply m actions against railroad 
companies for destruction of, or mj'ury to, property 
by fire set out by them on the question of contribu - 
tory negligence,^® 

§ 528. Questions of Law and Fact 

In an action for Injuries from fire caused by a rail¬ 
road, the case should be submitted to the jury where 
the plaintiff has proved a prima facie cause of action. 

In an action for injuries from a fire caused by 
a railroad, the case should be submitted to the 
jury where plaintiff has proved a prima facie 
cause of action,^! since the right of plaintiff to a 
submission of his case to the jury depends basical¬ 
ly on the strength and substance of the evidence, 
together with all reasonable inferences, produced 
by his own side, regardless of the contrasting 
strength and substance of the evidence produced 
by the railroacL^S a directed verdict should not 
be granted where the evidence shows a conflict 
as to whether the cause of action pleaded has been 


10. Mass—Deerfoot Farms v New 
York, N. H. & H R. Co, 96 NB 2d 
872 

Reasonable anticipation of spread of 
fixe 

An action to recover for burning 
of warehouse, allegedly caused by 
negligence of railroad crew burning 
grass from adjacent area was not a 
case where inference of negligence 
necessarily arose from event, but 
negligence would have to be predi¬ 
cated on reasonable anticipation by 
railroad employees that burning 
grass in circumstances might result 
in spread of fire to other property — 
Deerfoot Farms v New York, N H 
&H R Co. supra 

11. Md —Baltimore, etc, R Co v 
Shipley, 39 Md 261 

12. N.Y —Townley v. Fall Brook 
Coal Co, 12 NYS 649, 69 Hun 616 

Wis —Clune v Milwaukee, etc., R 
Co, 44 NW 843, 75 WiS. 632 

13. Ark—^Kansas City Southern R 
Co V. Wilson, 171 SW 484, 119 
Ark 143 

51 CJ p 1238 note 95 [a] (1) 

14. Ark—Kansas City Southern R 
Co V Cecil, 283 SW. 1, 171 Ark 
34 

61 C J p 1238 note 96 [a] (2). 
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15. Mass —Gates v. Boston, etc , R 
Co, 151 NE 320, 255 Mass 297. 

16. Ark—-St Louis, etc., R Co v 
Clements, 99 S W 1106, 82 Ark 
3. 

17. Kan—Woulfe v Arkansas Val¬ 
ley Interurban R Co, 223 P. 817, 
116 Kan 640 

18. Minn—Kalz v Winona, etc, R 
Co, 79 NW 310, 76 Minn 351— 
Baxter v. Great Northern R Co., 
76 NW, 1114, 73 Minn. 189 

19. Tex—Galveston, etc, R Co v 
Jensen, CivA.pp, 283 S W 698 

20. Evidence held sufficient to show 
Cl) Contributory negligence in 

failing to watch and protect the 
property destroyed 

Ark—St Louis, etc, R Co v. Clem¬ 
ents, 99 S,W. 1106, 82 Ark 3. 

Or—^Hawley v. Sumpter R. Co, 90 
P 1106, 49 Or. 609, 12 LRA.,NS., 
526 

(2) Contributory negligence of 
plaintiffs in unreasonably or reck¬ 
lessly exposing themselves to dan¬ 
ger — ^Berg V. Great Northern R. Co, 
73 NW. 648, 70 Mmn 272, 68 Am S 
R 624 

C3) That plaintiff or his employees 
did not use due diligence to put out 
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the fire which destroyed his proper¬ 
ty. 

Utah —Smith V Ogden, etc, Co , 93 
P 185, 33 Utah 129 

Wis —^Brunner v. Minneapolis, etc, 
R Co, 143 NW 305, 144 NW. 986, 
166 Wis 263, 49 LR.A,NS, 166, 
181 

(4) That plaintiff was not contrib- 
utorily negligent—^Lowden v Shoff- 
ner Mercantile Co„ CCA Ark, 109 
P.2d 966 

(6) That plaintiff was not contrib- 
utorily negligent in fighting the fiie, 
—^Missouri Pac R Co v. Cunning¬ 
ham, 217 SW2d 240, 214 Ark 468— 
Missouri Pac R Co v Fowler, 34 S 
W 2d 1071, 183 Ark. 86 

(6) That plaintiff's property de¬ 
stroyed by fire had been placed on 
defendant’s right of way with its im¬ 
plied consent —Green Brabham Co 
V Atlantic Coast Line R Co., 69 S E 
290, 87 S C 258. 

21. U.S —Turner Simplicity Mfg 
Co V Bremner, CCAIowa, 40 P 
2d 368 

Evidence held Insufflolent to go to 
jury 

SC—Elliott V. Wilson, 187 SE 825, 
181 SC 406 

22. Ky—Louisville & N R Co v 
Ray, 209 S.W 2d 714, 306 Ky 857. 
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proved^S or where the testimony that the parties 
have been permitted to introduce leaves any fact 
material to an issue in substantial dispute,and it 
is erroneous to direct a verdict in favor of de¬ 
fendant where the evidence and inferences proper¬ 
ly dedudble therefrom are sufficient to authorize 
a verdict for plaintiff However, where the 
coimtervailing’ facts and circumstances are so clear 
and convincing that no reasonable person could 
doubt their verity and effectiveness, the case should 
not be submitted to the jury 

On an issue as to the physical possibility for a 
locomotive to have set out a fire, the question is 
one for the determination of the jury,27 and ordi¬ 
narily the question as to the amount of damages 
to be awarded is one for the jury.^s Howevep 
if there is an entire absence of evidence that plain¬ 
tiff sustained any damage, it is error to submit the 
question to the jury.-® Also, whether the railroad 
was absolved from liability for fire damage by 


reason of notices restricting liability, in the face 
of evidence of a custom to the contrary, has been 
held to be properly an issue for the jury.^o 

Construction of contracts. The construction of 
contracts exempting railroad companies from liabil¬ 
ity for injuries by fires set out by them is a ques¬ 
tion of law for the court and should not be left 
to the jury,and accordingly the court should 
determine as a matter of law whether the prop¬ 
erty injured is within the terms of the contract.32 

§ 529. - Origin of Fire 

Ordinarily, in actions for Injury by Are alleged to 
have been caused by a railroad company, the origin of 
the fire Is a question of fact to be determined by the 
triers of fact from all the evidence In the case. 

Ordinarily, in actions for injury by fire alleged 
to have been caused or originated by a railroad 
company, the origin of the fire is a question of fact 
to be determined by the jury,33 or the trial court 


23. N.D—Higgs V Minneapolis, etc, 
R. Co, 114 N.TV 722. 16 ND 446, 
15 LRA-.^'S, 1162, 15 Ann.Cas 97. 

24. XJ—^More-Jonas Glass Co. v. 
West Jersey & S R. Co, 72 A. 65. 
76 NJ.Law 708. 

25- Ga.—^Moss & Co. v. Georgia R. 
& Banking Co., 86 S R 550, 144 Ga. 
173. 

26. tJ.S —Turner Simplicity Mfg. 
Co y. Bremuer, CC.A.Iowa, 40 F 
2d 368. 

27. Ark,—^Missouri Pac. B. Co. v. 
Fowler, 34 SWSd 1071, 183 Ark. 
86 

Miss.—Kum V, Pondren, 198 So. 727, 
189 Miss 739. 

Mo—^Butcher v St. Louls-San Fran¬ 
cisco Ry Co, 39 S.W 2d 1066, 225 
MoApp 749. 

51 C J. p 1240 note 25 

28. Iowa—Ferber v. Great Northem 
R Co, 217 N.W 880, 305 Iowa 291. 

51 C J. p 1244 note 65. 

Attome 3 r *8 teem 

The question of the allowance of 
an attorney's fees as damages and 
the amount thereof Is to be deter¬ 
mined by the jury.—Gray v Mis¬ 
souri Pac. R. Co., 131 P 555, 89 Kan. 
325 

51 C J. p 1255 note 32 [d]. 

29. N.D.—Spicer v Horthem Pac. 
R Co, 128 ISTW 302, 21 N.B 61. 

51 C J. p 1244 note 66 

3a SC —^Little V Atlantic Coast 
Line R Co, 46 S E 2d 59, 211 SC. 
462. 

31. Mich —^Mann v. Pere Marquette 
B. Co, 97 N.W 721, 135 Mich. 210 

32. Mich—Mann v, Pere Marquette 
R Co, supra 

Heb.—O-iNr-L Mills, Inc. v. Umon 


Pac. R Co . 39 H W 2d 601, 151 Heb 
692. 

33- Minn —^Dumbeck v. Chicago 

Great Western R. Co, 225 N.W. 
Ill, 177 Mmn. 261 
51 C J. p 1239 note 99 

Farfacnlar questions held for Jury 

(1) Whether fire originated from 
sparks from railroad locomotive. 
Ala.—^Louisville & N. R Co. v. Smith, 

183 So 905, 222 Ala 618 
Ark—^Missouri Pac. R. Co v. Sims, 
120 SW,2d 1009, 196 'Ark 1042— 
Blanton v. Missouri Pac R Co, 
81 SW.2d 947, 182 Ark. 543. 

Mo—^Niswonger v Thompson, App, 
124 SW2d 669 

N C.—Nufer v Atlantic Coast Line 
R, Co., 178 SB 857, 208 NC. 56. 
Tenn —^Tearwood, for tJse of Am 
Ins. Co, of Newark, N J., v. Louis¬ 
ville & N R, Co, 222 S W 2d 33, 82 
Tenn. App 115 

Tex—Texas & N O R Co. v. Glass, 
Civ App, 107 S W.2d 924, error dis¬ 
missed. 

(2) Whether fire was set by em¬ 
ployees of railroad—Sycamore Pre¬ 
serve Works V. Chicago & N W Ry 
Co, 7 NE.2d 740, 366 Ill. 11, 111 A 
LR. 1133, conformed to 12 NB.2d 42, 
293 Ill App. 20. 

(3) Whether injuries resulted from 
fire with which railroad had no con¬ 
nection.—Alabama Great Southern R 
Co V. Russell, App., 48 So 2d 239, 
reversed on other grounds 48 So.2d 
249, 254 Ala. 701. 

(4) Other questions held for jury 
IT.S—Kansas City Southern Ry Co 

V. New England Fire Ins Co , C C 
A.Ark, 133 P2d 973 
Ala—Southern Ry. Co. v. Thomas, 
142 So. 98, 225 Ala. 127. 
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Evidence held sufficient to go to Jury 

tr.S.—Southern Ry Co v. Birch, C 
A Ga., 186 F 2d 4*4—^Missouri, K & 
T Ry. Co. V. Jackson, C.AOkl, 174 
P 2d 297—Spokane International 
Ry Co V. HJ. S., ac A Idaho, 72 F 
2d 440—^Turner Simplicity Mfg 
Co V. Bremner, CCA-Iowa, 40 F. 
2d 368. 

Cal.—Jno, L. Witney, Inc., v. Sierra 
Ry Co. of California, 11 P.2d 416, 
123 Cal App. 430. 

HI—Calzavara v. Scandrett, SO NR 
2d 763, 307 Ill App 647 

Ky—Withers v. Illinois Cent. R Co, 
207 SW.2d 33, 306 Ky. 487—Cin¬ 
cinnati, N O & T P, Ry Co v. 
Snow, 143 S.W 2d 863, 284 Ky. 68 

Miss—^Kurn v Pondren, 198 So. 727. 
189 Miss. 739. 

Mo.—Smith V. St Louis-San tEYancis- 
co Ry. Co, App., 214 S.W 2d 443— 
Butcher v St iLouis-San Francis¬ 
co Ry. Co, 39 S.W.2d 1066, 225 Mo. 
App. 749. 

N H.—Glines v Maine Cent. R R., 62 
A 2d 298, 94 NH 299- 

N.G.—^Betts V Southern Ry, 56 SB 
2d 76, 230 NC 609. 

H.D.—^Taylor v. Minneapolis, St. P. 
& S. S M Ry. Co. 248 N.W. 268, 
63 ND. 332. 

Okl.—^Thompson v. Vanpool, 210 P 2d 
370, 202 Okl. 92. 

S C.—Laney v. Atlantic Coast Line 
R Co., 46 S.B 2d 184, 211 «C. 328 
—^McLeod V Atlantic Coast Line 
R Co, 9 SB 2d 210, 194 S.C. 87— 
Mellette v Atlantic Coast Line R. 
Co, 186 S.E 545, 181 S C 62—Epps 
V. Atlantic Coast Line R Co.. 180 
S E 569, 177 S C 32. 

Tenn,—Tennessee Cent. Ry. Co. v. 
McCowan, 188 S W 2d 981, 28 Tenn 
App 225—^Harriman & Northeast¬ 
ern R. Co. y. McCartt, 15 TennApp 
109. 
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sitting' without a jury,34 from all the evidence in 
the case. Thus it has been held that the question 
of the origin of the fire is for the determination 
of the jury where the evidence on this question 
is conflicting where different inferences can 
be drawn from the evidence where the evidence 
is sufficient to support an inference that the fire 
originated on defendant’s right of way,37 or by 
sparks from defendant’s locomotive,38 and was 
communicated to the property destroyed or in¬ 
jured; where the only reasonable inference to be 
drawn from the evidence is that the fire complained 
of was communicated by fire from defendant’s lo¬ 
comotive ;3 9 where the evidence tends to show a 
probability that the fire causing the injury was com¬ 
municated from a fire started on defendant’s right 
of way,^9 or from one of its locomotives,and 
that there was no other probable cause for the 
fire;^3 where the evidence shows that fire com¬ 
municated from defendant’s locomotive was the 
most probable and reasonable source of the origin 
of the fire complained of;^3 where the evidence 
has* a fair tendency to justify the conclusion that 
the fire causing the injury was set by a locomo¬ 
tive,^^ or where the evidence that the fire was 
started by locomotive sparks fairly negatives any 


other source from which the fire could have come.^^ 

Plaintiff is not required to introduce direct evi¬ 
dence that the fire originated on the railroad right 
of way in order to take the question of the respon¬ 
sibility of the railroad for the fire to the jury 
Where no eyewitnesses were present, plaintiff, in 
order to raise the question for the jury as to 
whether the fire causing the damage was set by 
sparks from a locomotive, must show circum¬ 
stantial evidence sufficiently strong to make sparks 
from an engine the probable origin of the fire, and 
reasonably eliminate the probability of any other 
origin.47 Moreover, the circumstantial evidence 
must be sufficient to induce in the minds of rea¬ 
sonable men the conclusion that the fire did so 
originate,^3 and must have sufficient probative force 
to justify a finding that the fire originated from 
the engine^® before the issue can be submitted to 
the jury. 

On the other hand, the case should not be sub¬ 
mitted to the jury where the evidence is such that 
the origin of the fire is wholly a matter of con- 
jecture,5t> or where at most it shows a bare possi¬ 
bility that the fire might have been caused fiy de¬ 
fendant’s locomotive,and is insufficient to show 


Wash—Svea Fire & Life Ins Co. v. 
Spokane P & S. Ky. Co, 28 P.2d 
266, 176 Wash. 622. 

Wis—^Hicks V Chxcag-o & N. W. Ky. 
Co. 255 NW. 73, 216 Wis. 462. 

51 C J. p 1230 note 28 [a]. 

Erldenoe held iiuraffloient to go to 
Jnry 

US—Dayton Veneer & Lumber 
Mills V Cincinnati, N O. & T P 
Ry. Co, 132 F 2d 222—^Kentwood 
Lumber Co. v. Illinois Cent R Co, 
65 F 2d 663 

Ill —^Bilts V. niinois Cent R Co . 24 
NF2d 252. 303 IllApp 25 

Mo —^Motley v Wabash R. Co, App, 
234 SW2d 321. 

N J.—^Bellevue Properties v, Pennsyl- 
vania-Reading Seashore Lanes, 54 
A 2d 193, 136 N J.Law 42 

S C —^Blakely v. Atlantic Coast Line 
R. Co.. 174 S.H 15, 172 SC 343. 

51 C J. p 1230 note 28 [c]. 

34. N J —Busche v. New York, S 
& W. R. Co., 159 A. 789, 10 N.J 
Misa 511. 

35. N.D—^Higrgs V. Minneapolis, St 
P & S. S M Ry Co. 114 NW. 722, 
16 ND 446, 15 L.RJL,NS.. 1162, 
15 AnnCas 97. 

Tex —Texas Se P. Ry Co. v. Brandon, 
Civ App., 183 S.W.2d 212, error re¬ 
fused. 

51 CXJ p 1239 note 1. 

36. Wash.—Sound Timber Co. v. 
Danaher Lumber Co., 192 P. 341, 
112 Wash. 314. 

37. Ala—Southern R, Co. v. Ken¬ 


dall 69 So 328, 14 Ala App 242, 
certiorari denied 69 So. 1021, 193 
Ala 681. 

38- N.C—Reid v. Carolina, etc, R 
Co, 106 S.E 169, 180 N.C. 611. 

61 C J p 1239 note 4. 

39. Mo,—^Holt V St Louis-San Fran¬ 
cisco R Go, 245 S.W 1054 

40. S C —^Brown v. Carolina Midland 
R, Co. 42 SE 178, 64 S.a 365. 

51 C J p 1239 note 6. 

41. Mo.—Markt v Chicago, etc., R 
Co„ 122 SW. 1142, 139 Mo App. 
456 

51 CJ. p 1239 note 7. 

42- Pa—^Mitchell v. Northern Cent. 
R Co. 98 A. 616, 253 Pa. 876— 
Knickerbocker Ice Co v. Pennsyl¬ 
vania R Co. 97 A. 1051, 253 Pa. 
54. 

43. U S.—^Louisville & N. R. Co. v 
Bell, Tenn., 206 F. 895, 124 CCA 
277 

Miss— Kurn v Fondren, 198 So. 727, 
189 Miss 739. 

51 C J p 1240 note 9. 

44. ni.—Atwood V Chicago, eta, R. 
Co, 144 N.B. 351, 313 Ill. 69. 

45. Ky—OSYanfefort & C R. Co. v 
Marshall, 38 S.W 2d 363, 236 Ky 
404. 

46. Waafli—Svea Fire & Life Ins. 
Co V. Spokane P. & S R. Co., 28 
P.2d 266, 175 WaaK 622. 
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47. Mo —^Motley v. Wabash R. Co, 
App, 234 SW2d 321 

CircumstaiLces whioh must be shown, 
In order to make submissible case 
for jury on question whether sparks 
from locomotive were origin of fire 
causing property loss for which own¬ 
er sued railroad company, plaintiff 
must show direction in which wind 
was blowing when fire started, con¬ 
dition of weather at such time, 
whether sparks were seen coming 
from engine on particulax occasion 
or from any engine in vicinity on 
any occasion, whether engine was la¬ 
boring, whether tram was loaded, 
grade, if any, of track at point In¬ 
volved, and whether Are was burn¬ 
ing before engine passed.—Motley v. 
Wabash R. Co, supra. 

48. Mo—^Motley v. Wabash R. Co., 
supra. 

49. N C —Wilson v Tilghman Lum¬ 
ber Co, 139 SE 760, 194 N.C. 374. 

61 C J. p 1240 note 14. 

58. XJ.S.—^Louisville & N R Co v. 
Bell, Tenn., 206 F. 396, 124 C.C.A 
277. 

Ky.—Clemons v. Dawkins Log & Mill 
Co, 98 S.W 2d 472, 266 Ky. 157 
N.D—James Turner & Sons v. Great 
Northern Ry. Co, 272 N.W. 489, 67 
ND 347 

51 C J. p 1240 note 11. 

61. Mo —^Motley v Wabash R. Co , 
App. 234 S.W 2d 321. 

51 C.J. p 1240 note 12. 
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that there is any probability that it was so caused,^2 
or where the evidence as to the origin of the fire 
is such that only one conclusion can be drawn 
therefrom by reasonable minds 53 

Where the evidence wholly fails to connect the 
railroad with the fire which destroyed plaintiff's 
property, a verdict for defendant should be direct¬ 
ed,®^ and defendant is entitled to a peremptory 
charge 5® Also, the court may properly direct a 
verdict for defendant where the evidence is such 
that the origin of the fire is a mere matter of con¬ 
jecture or speculation as to whether or not de¬ 
fendant's locomotive caused the fire,®® or where, 
at most, it shows a bare possibility that the fire 
might have been so caused.®^ On the other hand, 
the case should not be withdrawn from the jury 
where there is substantial evidence that the fire 
was caused by defendant's locomotive;®® and where 
the evidence is suflScient to afford an inference 
that defendant caused the fire in question an af¬ 
firmative charge in favor of defendant should not 
be gpven.®® 

Motion for nonsuit should be denied where the 
evidence, although circumstantial, authorizes a find¬ 
ing that the fire was communicated by defendant’s 
locomotive,®® or where there is evidence from 


which the jury could find that sparks fell on the 
right of way and that the fire was thence com¬ 
municated to plaintiff's property.®^ However, there 
is no error in awarding a nonsuit where the evi¬ 
dence, at most, merely raises a suspicion or con¬ 
jecture that the fire was caused by sparks from 
an engine which had passed, and does not author¬ 
ize a reasonable inference that the fire was set 
out by the railroad’s engine,®^ and a nonsuit should 
be granted where no connection is shown between 
the fire and the passing of the locomotive except 
that of sequence ®3 

Demurrer to the evidence should be sustained 
where there is no evidence showing how (he fire 
originated.®^ However, if the evidence tends to 
prove a probability that the fire was communicat¬ 
ed by a locomotive, it is sufficient as against a de¬ 
murrer to the evidence.®® 

§ 530. - Negligence in General 

In actions for injuries by fire set out by a railroad, 
the question of negligence ordinarily is one of fact to 
be determined by the jury, where there Is a conflict in 
the evidence. 

In actions for injuries by fire set out by a rail¬ 
road company, the question of negligence is ordi¬ 
narily one of fact to be determined by the jury®® 


sa. N-H.—^Russell V. Boston, etc., R 
Co^ 141 A 227, 83 N.H 346 
53. Tex.—^Texas & P Hy Co. v. 
Brandon, Civ App , 183 S W 2d 212, 
error refused 

5A Ky—Cincinnati, etc, R Co. v. 
Sadieville Milling: Co., 126 S.W 118, 
137 Ky 568 

Tex—^Moose v. Missouri, etc., R. 
Co, Civ.App., 179 SW. 76, reversed 
on other grounds. Com App, 212 
S.W 645. 

55. Ky.—^Illinois Cent. R. Co. v. Day, 
173 SW. 809, 163 Ky 357 
53. Hum.—Lares v. Chicago, etc., R. 

Co, 174 N.W 834, 144 Minn. 170 
51 C.J. p 1240 note 16. 

67. XJ.S—General Ins. Co. v North¬ 
ern Pac R. Co, Wash, 50 S Ct. 
44, 280 U.S 72. 74 LEd 97 
Minn.—^Minneapolis Sash, etc, Co v. 
Great Northern R Go., 86 N.W. 451, 
83 Minn. 370 

53. U.S—Canadian Northern R Co. 
V. Olson, Minn, 201 F 859, 120 
aOA. 197. 

69. Ala—Southern R. Co. v. Ken¬ 
dall, 69 So 328, 14 Ala App. 242, 
certiorari denied 69 So. 1020, 193 
Ala. 681. 

61 C.J. p 1240 note 19. 
ea Ga—Swindell v. Alabama Mid¬ 
land R. Co., 51 S.E. 386, 128 Ga. 
811. 

01 . N.C—^Bailey v. Atlantic Coast 


Lme R Co., 96 SB. 490, 176 N.C. 
699. 

62. Ga.—Carter v. Georgia Cent. R. 

Co, 59 S B. 603, 3 GaJ^pp 222. 

63- U.S.—General Ins Co. v North¬ 
ern Pac. R. Co, Wash, 60 S.Ct. 44, 
280 U.S. 72, 74 LEd 97. 

51 C J. p 1240 note 22. 

64. Mo —^Alexander v. Missouri Pac 
R. Co., 37 Mo App. 609. 

65. Mo.—^Tapley v. St. Louis, etc, B- 
Co, 107 SW. 470, 129 Mo App. 88. 

63 Ark.—Missouri Pac. R. Co; v. 
Cunningham, 217 S.W 2d 240, 214 
Ark. 468 

Ga—^Pollard v. Walton, 190 SB 396, 
55 Ga .A.pp 353. 

IlL—Sycamore Preserve Works v. 
Chicago & N W Ry. Co., 7 NE2d 
740, 366 Ill. 11, 111 ALR 1133, 
conformed to 12 NE.2d 42, 293 Ill. 
App. 20. 

Pa,.—^Nicholson v. Buffalo, R. & P. 

By. Co., 153 A. 128, 302 Pa. 41. 

61 CJr. p 1240 note 26. 

Partioiilar questions held for Jury 

(1) Whether an employee of the 
company was negligent in attemptmg 
to extmgulsh a fire.—Haverstick v. 
Southern Pac. Cq„ 37 P.2d 146, 1 
Cal App 2d 605. 

(2) Whether train crew was negli¬ 
gent in leaving the scene of a fire.— 
BCaverstick v. Southern Pac. Co., su¬ 
pra. 


(3) Whether negligence of the rail¬ 
road amounted to a reckless dis¬ 
regard of the rights of others so as 
to entitle them to punitive damages. 
—^Anderson v. Atlantic Coast Line R 
Co, 184 S.B. 164, 179 S.C. 367, 104 
A.L.R. 406 

(4) Whether a fire guard was suf¬ 
ficient to prevent the escape of fire 
from passing locomotives—^Buck v 
Union Pac. R Co, 52 P. 866, 69 Kan 
328—51 C J. p 1243 note 49. 

(5) Other questions held for Jury 
—Nicholson V. Buffalo, R. & P. Ry 
Co., 163 A. 128, 302 Pa. 41. 

Zhndeuoe held sujBlcleiLt to go to Jury 
U S —^Turner Simplicity Mfg Co, v 
Bremner, CCA-Iowa, 40 F.2d 368 
Ga—^Fussell v Atlantic Coast Line 
R. Co, 48 S E.2d 556, 72 Ga App 
302 

Tenn —Tennessee Cent. By. Co. v 
McGowan, 188 S.W.2d 931, 28 Tenn 
App. 225. 

Tex.—St Louis Southwestern Ry. Co 
of Texas V. Jones, Civ.App, 138 
S W 2d 577. 

51 C J. p 1236 note 63 [d] (1). 

Svidence held Insuffidecut to go to 
Jury 

Ky.—Louisville & N R. Co. v Beau, 
116 SW.2d 989. 273 Ky. 464— 
Louisville, etc, R. Co. v. Hamburg- 
Bremen P. Ins. Co., 153 S.W, 746, 
152 Ky 510. 
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where the evidence on the question is conflicting,®^ 
w'here the facts proved are such that reasonable 
men may fairly differ on the question whether or 
not there was negligence,®® or where there is evi¬ 
dence from which negligence may be legitimately 
inferred,®® and, in these circumstances, the ques¬ 
tion must be submitted to the jury whose duty it 
is to determine what weight or credit shall be giv¬ 
en to the evidenced® 

On the other hand, where the evidence is such 
that only one conclusion can be drawn therefrom 
by reasonable minds,^^ or where the facts are 
undisputed and only one conclusion can -be drawn 
therefrom on the question of negligence,^2 or where 
there is no evidence from which negligence can 
be inferred,'^® the question of negligence is one of 
law for the court and should not be submitted to 
the jury, 

§ 531. - Construction, Equipment, and 

Management of Locomotive 

a. In general 

b. Rebuttal of presumption of negli¬ 

gence 

a. In General 

Ordinarily, in actions for injury by fire alleged to 


have been caused by a railroad, the question whether 
the defendant has been negligent in the construction, 
equipment, or operation of its locomotive is a question 
of fact to be determined by the jury on a consideration 
of all the evidence in the case. 

Ordinarily, in actions for injury by fire alleged 
to have been caused or originated by a railroad, 
the question whether defendant has been neg¬ 
ligent in the construction, equipment, or operation 
of its locomotive is a question of fact to be de¬ 
termined by the jury on a consideration of all the 
evidence in the case,*^^ and this rule is always 
applicable where the evidence bearing on the 
question is conflicting'^® or where different per¬ 
sons may form different conclusions from the evi¬ 
dence.*^® On the other hand, where there is noth¬ 
ing to justify an inference of negligence in the 
management, equipment, or operation of a loco¬ 
motive, the question should not be submitted to 
the jury,'^'^ and a verdict should be directed for 
defendant,*^® but a motion by the railroad to di¬ 
rect a verdict should be denied where, although 
it showed freedom from negligence in the construc¬ 
tion and condition of its locomotives, it introduced 
no evidence tending to show that the locomotive 
causing the injury was managed and operated in 
a skillful and approved manner.*^® 


67. Tex —Texas & P Ry Co. v 
Brandon, Civ.App , 183 S W 2d 212, 
error refused 
61 aJ p 1241 note 27 
66 . Ind —Toledo, etc, R Co. v 
Home Ins Co, 101 N E 1035, 63 
Ind App 459 
51 C J. p 1241 note 28. 

69. Hass—Gates v Boston, etc, R 
Co, 151 NB. 320, 265 Mass 297 
51 C J. p 1241 note 29 

76. Me—^Dunning: v Maine Cent. R, 
Co, 39 A. 352, 91 Me, 87, 64 Ain.S 
R. 208 

P€L—^Van Steuben v. New Jersey 
Cent R. Co,, 35 A. 992, 178 Pa. 
367, 34 LR-A 577. 

71. Tex —Texas & P Ry Co v 
Brandon, Civ App, 183 SW2d 212, 
error refused. 

716. Kan —^Union Pac R. Co v. 
Lripprand, 47 P. 626, 6 Kan App 
484. 

73- N.T,—'Frace v. New York, etc, 
R. Co., 38 N.E. 102, 148 NY. 182. 

51 C.J p 1241 note 32 

74. Ala—Pollard v Treadwell, 176 
So. 452, 234 Ala 616. 

51 C.J. p 1241 note 34. 

Partloiilar gtiestiLons lield for Jury 
(1) Whether locomotives were 
properly.equipped with appliances to 
prevent the escape of sparks. 


Ga—Southern Ry. Co v. Richardson, 
172 SB 79, 48 GaApp 25 
Tenn —^Yearwood, for Use of Am Ins. 
Co of Newark, N. J, v. Louisville 
& N, R. Co, 222 S.W'.2d 33, 32 Tenn 
App. 116. 

(2) IVhether railroad employees 
were negligrent in sandingr dues of an 
engrine boiler at a place opposite 
plaintiff's bam while there was a 
strong wind blowing m that direction. 
—Texas & N. O. R. Co v Glass, Tex. 
Civ App, 107 S.W.2d 924, error dis¬ 
missed. 

Evidence held snflolejLfe to go to Jury 
U S —Seaboard Refractories Co. v. 
Lehigh VaUey R. Co., C C.AJ^. J., 
51 P 2d 918 

Ala—Pollard v Treadwell, 176 So 
452, 234 Ala 615—^Louisville & N. 
R Co V, Smith, 133 S(X 906, 222 
Ala 618. 

Ky—Louisville & N R Co v Ray, 
209 SW2d 714, 306 Ky. 857—Uli- 
nois Cent R Co v Roark’s Adm'r, 
68 SW2d 648, 248 Ky 398—Illi¬ 
nois Cent R Co V Bell Union 
Coal & Mining Co, 38 SW2d 707, 
238 Ky 630—rFrankfort & C. R Co 
V Marshall, 33 S W2d 363, 236 Ky 
404. 

Wash.—^Nelson v. Northern Pac Ry 
Co, 290 P. 432, 158 Wash 62. 

51 CJ p 1236 notes 65 [a] (2), 66 
[a] (2). 


75. Ala—^Pollard v Treadwell, 176 
So 453, 234 Ala 615 
51 C J p 1241 note 36. 

7GL Idaho—Fodey v Northern Pac 
R. Co., 123 P. 836, 21 Idaho 718 

77. N Y —Frace v New York, etc , 
R. Co, 38 N.E. 102, 143 N.Y 182. 

61 C J p 1242 note 37 
Evidence held insnfllolent tc go to 
jury 

Ky.—^Home Ins. Co. v Cincinnati, 
etc., R Co , 207 S W 487. 182 Ky. 
778. 

N.D.—Smith V. Northern Pac. R. Co.. 

63 N.W 173, 3 N.D 17 
Pires by other engines 

Evidence of flres ignited by other 
engines, admitted as rebutting the 
claim that the equipment satisfied the 
statute and that there was no negli¬ 
gent operation, does not alone justify 
the submission of the case to the 
jury.—^Louisville & N R Co v. Bean, 
116 S.W2d 989, 273 Ky 454—Illinois 
Cent R Co V Bell Union Coal & 
Mining Co., 38 S.W 2d 707. 238 Ky. 
630 

78w Pa—Philadelphia, etc, R Co. v. 
Yerger, 73 Pa 121 

Wis.—^Brusberg v Milwaukee, etc., 
R. Co, 6 N.W. 821, 60 Wis 231 

79. Vt—Cano v Central Vermont R 
Co, 147 A 276, 102 Vt. 161 
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§ 531 

b. Eebuttal of Presumption of Negligence 

Many decisions hold that where the defendant intro¬ 
duces evidence that its locomotive was properly equipped, 
in good repair, and carefully operated, the jury should 
determine whether the presumption of negligence which 
arises from proof that the fire was started by a loco¬ 
motive has been rebutted; but some decisions hold that 
under such circumstances the presumption is overcome 
as a matter of law. 

In determining whether the presumption of neg¬ 
ligence which arises after proof that the fire was 
set out by a locomotive, discussed supra § 516 b 
(2), has been overcome by rebutting evidence, 
many decisions hold that, although defendant in¬ 
troduces evidence that the locomotive was equipped 
with proper appliances and was in good repair and 
carefully operated by competent employees, and 
although such evidence is not contradicted by evi¬ 
dence other than that creating the presumption 
of negligence, it is the duty of the court to sub¬ 
mit to the jury the question whether this pre¬ 
sumption IS overcome by such rebutting evidence.®® 
The reasons assigned are that proof of the com¬ 
munication of the fire to the property injured 
or destroyed by the locomotive establishes a prima 
facie case of negligence which must be regarded 
as a fact until contradictory evidence requires a 
different conclusion that such proof has the 
force of substantive evidence,®^ which, after proof 
of due care on the part of the railroad, gives rise 
to a conflict of evidence on the issue of negligence 
which is to be determined by the jury,®® the prima 
facie case of negligence made by plaintiff standing 
on one side of the issue, and the direct evidence 
of defendant as to its care and diligence upon the 
other ,*®^ and that there is no theory on which a 
statement of defendant's witnesses must be ac¬ 
cepted by a court as conclusive ;®5 but the credibil¬ 
ity of the witnesses and the weight to be given 
to their evidence®® and the decision as to where 


74 aj.S. 

the preponderance lies®^ are matters to be decided 
by the jury. 

Some decisions have placed limitations on the 
foregoing rule and hold that it is for the jury to 
determine whether the presumption has been over¬ 
come by the rebutting evidence unless such evi¬ 
dence IS so clear and circumstantial that no rea¬ 
sonable person could doubt its verity,®® or so 
complete and irrefutable as to free the mind from 
all doubt and hesitation,®® or unless such e\ndence 
is conclusive as to both the facts and the infer¬ 
ences reasonably to be drawn from them,®® or is 
so conclusive that an opposite verdict might not 
be sustained.®! The fact that there is no conflict in 
the testimony does not make the case one for the 
court instead of the jury where different conclu¬ 
sions may reasonably be drawn from the evidence 
or where its credibility is doubtful.®® 

On the other hand, other decisions have held 
that, where there is satisfactory evidence that the 
locomotive which caused the fire was properly 
equipped, in good order, and carefully managed 
by competent employees at the time of the fire, 
and there is no other evidence of negligence than 
that on which the prima facie presumption of neg¬ 
ligence is based, the presumption is overcome as 
a matter of law and it is error to submit the ques¬ 
tion to the jury,®® that on this showing the court 
should direct a verdict for defendant,®^ and that 
if the case is submitted to the jury and a verdict 
rendered in plaintifFs favor it should be set aside.®® 
In support of this view, it has been said that the 
presumption under consideration is not a pre¬ 
sumption of fact but a disputable presumption of 
law,®® the ofifice of which is merely to determine on 
whom the onus probandi is laid,®*^ and that, where 
there is satisfactory evidence rebutting the pre- 
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SOl Okl—St Louis, etc., R. Co. v 
Weldon, I3g P. 8, 39 Okl. 869 

61 C J. p 1811 note 90. 

81. Iowa —Stewart v. Iowa Cent R 
Co, 118 N.W. 764, 136 Iowa 182— 
Babcock v. Chicagro & N. W. R. Co., 
17 NW. 909. 62 Iowa 698. 

82. Iowa.—Stewart v Iowa Cent. R. 
Co, 113 NW. 764, 136 Iowa 152— 
West Side Mut F. Ins Co. v. Chi- 
cagro, etc, R Co, 96 N W. 193. 

83. Iowa—^Hemmi v. Chicago Great 
Western R Co, 70 N.W. 746, 102 
Iowa 25 

61 C J. p 1211 note 93. 

84. Iowa—^Hemmi v. Chicago Great 
Western R. Co., supra. 

Kan—^Atchison, etc, R Co v. Geiser, 
75 P. 68, 68 Kan. 281, 1 AnnCas 
812. 


85. U.S—Great Northern R Co v. 
Coats, S.D, 115 P. 462, 68 CCA- 
382. 

61 C J. p 1211 note 95 

86 . Okl.—St Louis, etc., R Co. v. 
Marlin. 128 P. 108, 33 OkL 610 

51 CJ. p 1212 note 96. 

87- III—Illinois Cent R Co. v. BaU- 
ey, 78 NK. 833, 222 Ill 480 

88 . U.S—^McCullen v Chicago 4b N 
W. R. Co., S.D, 101 P 66, 41 C C A. 
365, 49 L.RA 642. 

89. Op—C henoweth v Southern Pac. 
Co. 99 P. 86. 58 Or. 111. 

90. Minn —Continental Ins Co. t. 
Chicago, etc., R. Co., 107 NW 648, 
97 Minn. 467, 5 L.RJL.,N.S., 99. 

61 aj. p 1212 note 2. 
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91. Or —Chenoweth v Southern Pac. 
Co., 99 P. 86. 53 Or 111. 

92. Minn—^Burud v Great Northern 
R. Co, 64 NW. 662, 62 Minn 243. 

93. Ala—Southern R Co. y. SZcide, 
68 So. 867, 193 Ala 568. 

61 CJ p 1212 note 6 

94^ N.D —Smith v Northern Pac. 

R Co, 53 N W. 173, 3 N D 17. 

51 C J. p 1212 note 6 

95. Wis.—^Menominee River Sash, 
etc, Co V Milwaukee, etc., R, Co, 
66 N.W. 176, 91 Wis 447. 

96. Ala—^Louisville, etc, R Co. v. 
Marbury Lumber Coi, 28 Sp. 438, 
125 Ala. 237, 50 L.RJL 620. 

61 C.J. p 1212 note 9. 

97. Wis.—Spaulding v. ChicagD, eta, 
R. Co., 83 WiB. 632. 
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sumption, the presumption cannot be considered 
for the purpose of making an issue for the jury.^^ 

Additional evidence of negligence. Where the 
presumption of negligence arising from the fact 
that plaintifr’s property was set on fire by defend¬ 
ant's locomotive is strengthened by additional evi¬ 
dence of negligence, the question whether this pre¬ 
sumption is overcome by rebutting evidence that the 
locomotive was equipped with proper appliances 
and was in good repair and carefully operated at 
the time of the fire is in all instances a question for 
the jury;99 and it is erroneous to direct a ver¬ 
dict for defendant 1 

§ 532. - Combustibles on Railroad Prop¬ 

erty 

In an action for the destruction of, or injury to, 
property by a fire set out by a railroad, the question 
whether the company was negligent in permitting com¬ 
bustible matter to grow or accumulate on its right of 
way u'sualiy is one of fact which should be submitted to 
the jury. 

In an action for the destruction of, or injury 
to, property by a fire set out by a railroad, the 
question whether the company was negligent in 
permitting combustible matter to grow or accumu¬ 
late on its right of way usually is one of fact which 


should be submitted to the jury, who may or may 
not infer negligence from such conduct^ In de¬ 
termining whether the company was negligent in 
permitting combustibles to remain on its property, 
the jury may consider all the attending circum¬ 
stances affecting the probability of fire^ which 
might render the presence of such materials a 
cause of damage to others,^ such as the extent to 
which combustibles had been permitted to accu¬ 
mulate on the right of way,® the season of the 
year,® the prevalence of a drought,^ the velocity of 
the wind at the time of the fire,® and the fact that 
fire was communicated from a locomotive while 
laboring to ascend a heavy grade.® 

§ 533. - Contributory NegKgence 

In an action for the destruction of, or injury to, 
property by fire set out by a railroad, the question of 
the contributory negligence of the plaintiff is one for 
the jury if the evidence is conflicting or if there is any 
evidence to support a finding of contributory negligence. 

In an action for the destruction of, or injury 
to, property by fire set out by a railroad, the ques¬ 
tion of the contributory negligence of plaintiff is 
one for the jury if the evidence is conflicting or 
if there is any evidence to support a finding of con¬ 
tributory negligence,19 or where the proof is such 


98. N T> —Smith v N'orthem Pac. K 
Co, 63 NW. 173, 3 ND. 17. 

51 C J p 1213 note 11 

199 . Ala.—McCary v Alabama Great 
Southern R Co, 62 So. 18, 182 Aa 
597 

61 C J p 1212 note 12 

1. US —^Norris v Baltimore & O, S 
W. R Co, Ill, 109 P. 691. 48 C 
CA 661 

2m Ala—Southern R. Co v Everett, 
99 So 82, 211 Ala 61. 

51 C J p 1242 note 41. 

Svldeuoe held sufitcient to 8*0 to 
jury 

U S —Spokane International Ry Co. 
V U S., CCAIdaho, 72 F2d 440 

NH—Glines v Maine Cent. R. R, 
62 A 2d 298, 94 NH 299. 

Pa.—Stafford v New York Cent R 
Co, 80 Pa Super 408. 

Tenn—^Nashville, C & St. L Ry v 
Nants, 65 S.W2d 189, 167 Tenn 1. 

3. Kan—-White v Missouri Pac, R. 
Co, 1 P. 611, 81 Kan 280 

51 C J p 1243 note 42. 

4. Pla—St. Johns, etc., R. Co. v. 
Ransom, 14 So 892, 83 Fla. 406. 

5. Okl —Missouri, etc, R Co v. 
Gentry, 122 P 637, 31 Okl. 679. 

51 C J. p 1248 note 44 

6 . Ill—Ohio, etc., R Co V Shane- 
felt, 47 IlL 497, 96 AmJO. 504— 
Illinois Cent. R. Co. v. Mills, 42 
Ill 407. 

7- N.Y.—^Brown Buffalo, etc., R. 


Co, 88 NTS 666, 4 AppDiv. 465. 
51 C.J. p 1243 note 46 
& N.Y—Webb v Rome, etc., R. Co., 
49 N.Y 420, 10 AmR. 389. 

9. Ill —^Rockford, etc, R. Co. v. Rog¬ 
ers, 62 Ill 346. 

10. Pa—^Nicholson v Buffalo, R. & 
P Ry Co, 163 A 128, 302 Pa. 41. 

Tenn—^Nashville, C. & St. L. Ry. v. 

Nants, 65 SW2d 189, 167 Tenn 1 
51 C J p 1243 note 64. 

Fartlctxlar questions held for jury 

(1) Whether a person was negli¬ 
gent in having combustible matter on 
his land near a railroad track —Mar¬ 
shall, etc, R Co. V Killingswortli, 
TexCivApp., 162 SW’. 1181. 

(2) Whether a landowner was guil¬ 
ty of negligence in stacking hay, 
fodder, or beans in an exposed posi¬ 
tion near a railroad track—-Ft. 
Worth, etc,, R Co. v Thomi>son, Tex 
CivApp, 222 S.W. 289—C.J. p 
1179 note 63 

(3) Whether the owner of lumber 
was guilty of contributory negligence 
m piling It near and upon the rail¬ 
road's right of way, and in failing to 
employ a person to watch it.—Gib¬ 
bons V. Wisconsin Valley R. Co., 28 
N.W 170, 66 Wis 161. 

(4) Whether it was negligence to 
store baled cotton on a lot adjacent 
to a track—Alabama, etc, R. Co v. 
Fried, 33 So. 74, 81 Miss. 314—51 C J. 
p 1178 note 63. 
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(6) Whether a compress company 
was guilty of negligence in placing 
and leaving haled cotton on its plat¬ 
form near a railroad track—^Martin 
V. Texas, etc., R. Co, 26 S.W. 1063, 
87 Tex. 117. 

(6) Whether a person was negli¬ 
gent m keeping cotton which was 
badly baled, or on which the baling 
had been cut, on his property near a 
railroad—Texas, etc, R. Co. v. Levi, 
69 Tex. 674, 

(7) Whether the owner of build¬ 
ings in close proximity to a railroad 
track was guilty of negligence in 
failing to keep doors or windows 
shut.—St. Louis Southwestern R Co 
V. Arey, 179 S.W. 860, 107 Tex. 366, 
LRA1916B 1066—61 C J. p 1176 
notes 25, 28 

(8) Whether the owner of build¬ 
ings in close proximity to a railroad 
track was gruilty of negligence in suf¬ 
fering a window to remain broken.— 
Wild V. Boston, etc., R. Co., 50 N.E 
533, 171 Mass. 245 

(9) Whether a person who placed 
personal property on the premises of 
the railroad with the railroad's per¬ 
mission was guilty of negligence.— 
Abbott Gin Co. v. Missouri, etc, R 
Co, 122 S.W. 284, 67 Tex.Civ App. 
263—61 CJ. P 1179 note 67. 

(10) Whether the owner of prop¬ 
erty destroyed by fire set out by a 
railroad was guilty of contributory 
negligence in failing to take steps to 
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that different minds might reasonably draw differ¬ 
ent conclusions from it.ll 

§ 534. -Proximate Cause o£ Injury 

Ordinarily it is a question of fact for the jury to 
determine whether an injury caused by a fire started by 
a railroad, was the direct and natural consequence of 
the original negligence or firing or whethe*- it was the 
direct result of another and independent cause 

Ordinarily it is a question of fact for the jury 
to determine whether an injury caused by a fire 
started by a railroad was the direct and natural 
consequence of the original negligence or firing 
or whether it was the direct result of another and 
independent cause.^2 

§ 535. Instructions 

In an action for Injury from Are set out by a rail¬ 
road, the Instructions should correctly state the law 
applicable to the case, but in giving instructions the 
court should not invade the province of the jury. 

In an action for injury from fire set out by a 
railroad, the instructions should correctly state 
the law applicable to the case/3 and should not be 
contradictory,indefinite,!^ argumentative,!6 ab¬ 
stract,!*^ misleading,!® or authorize a determination 
of questions from a mere conjecture or surmise 


on the part of the jur}*.!® The instructions should 
properly inform the jurj" concerning the damage- 
recoverable. ^0 

An instruction should not assume the existence 
of facts which are m issue.®! Accordingly it is 
erroneous for the court to invade the province 
of the jury by assuming that a certain specified 
state of facts exists, and instructing that they do 
or do not constitute negligence on the part of de¬ 
fendant®® or contributory negligence on the part 
of plaintiff ®® However, where the facts are shown 
by the evidence, and are so unequivocal as to al¬ 
low no conclusion but that they do or do not con¬ 
stitute negligence, the court may so instruct.®** 
It is not erroneous for the court to refer to the 
existence of certain facts if it leaves the question 
of their sufficiency to the jury.®^ Where the evi¬ 
dence is insufficient to establish a certain fact, proof 
of which is necessary to support a verdict, the court 
should take the case from the jury by peremptory 
instruction,®® although it is not required to give 
such an instruction where the insufficiency of the 
evidence is on an immaterial matter.®*^ 

An instruction which covers the case generally, 
and fairly submits the question m issue, ordinari- 


extinguish the fire—^Baltimore, etc, 
R Co V Peck, 114 NE 475, 68 Ind 
App. 269—51 CJ p 1243 note 66. 

(11) Whether the owner of the in¬ 
jured property used due and reason¬ 
able care in the efforts made to ex¬ 
tinguish the fire—^Marshall, etc, R 
Co, V. Killingsworth, Tex Civ App, 
162 SW 1181—51 CJ p 1243 note 
57. 

Svidence held suBtcient to go to 
jmy 

Wis —^Austin V Chicago, etc, R. Co , 
67 NW 1129, 93 Wis 496 
61 CJ. p 1176 notes 31-35, p 1181 
note 97, p 1239 note 98 [bj. 
Bvldeojoe held Ineuffloieiit to go to 

Tex—^McFarland v. Gulf, etc, R. Co , 
Civ App, 88 S.W 450. 

11- Kan.—St, Paul P. & M Ins Co 
V. Hines, 202 P 682, 110 B:an. 4. 

51 C J p 1243 note 66. 

12. Ga.—Southern Ry, Co v. Rich¬ 
ardson, 172 S.E 79, 48 Ga App. 26 

Pa.—^Nicholson v. Buffalo. R & P 
Ry Co., 163 A 128, 802 Pa 41. 

51 C J. p 1244 note 58. 

EvldeiLce held snfflolexit to go to 
Jury 

Miss—^Baldwin v Alabama, etc, R 
Co, 62 So. 368, 95 Miss 52. 

H.T.—Warner v. New York, etc, R. 
Co, 204 N.TS 607, 209 App Div. 
211, appeal dismissed 147 N.E 173, 
239 N.Y 507. 

13. Ark —^Missouri Pac. R Co. v. 


Fowler, 34 SW2d 1071, 183 Ark 

86 . 

N C —Star Mfg. Co. v Atlantic Coast 
Line R. Co, 23 S E 2d 32, 222 N 
C 830 

51 C,J p 1244 note 69 
Instraotions held proper 
Ark—^Missouri Pac R Co v Fowler, 
34 S.W.2d 1071, 183 Ark. 86 
N.C —Star Mfg Co, v Atlantic 
Coast Line R Co, 23 S E 2d 32, 222 
N.C 330 

XnsfercLctioiis held erroneons 
Mich —Mann v. Pere Marquette R 
Co, 97 N.W 721, 136 Mich 210 

14- Va —Abernathy v. Empona Mfg 
Co, 95 SE 418, 122 Va 406. 

61 C J p 1244 note 70 

15- Md.—^Baltimore Belt R Co v. 
Sattler, 62 A. 1126, 64 A 507, 102 
Md 595. 

18. Ala —Alabama Great Southern 
R Co V. Sanders, 40 So 402, 145 
Ala 449. 

61 CJ. p 1244 note 72 

17- Ark,—^Monte Ne R Co v Phil¬ 
lips, 96 S W. 1060, 80 Ark. 292 
51 C J p 1246 note 73 

18. Va—Abernathy v Emporia Mfg 
Co., 96 SE 418, 122 Va 406 
61 C.J. p 1246 note 74. 

Singling ont Iteoui of evidence 
An instruction which selects one 
Item of evidence, or one fact dis¬ 
closed by the evidence, and states 
that a certain conclusion does not 
follow as a matter of law from that 

1144 


fact, IS calculated to mislead and con¬ 
fuse a jury—H Boals Planing 
Mills Co. V Cleveland, etc, R. Co , 211 
Ill App 125 

19. Cal.—^Liverpool, etc, Ins. Co v 
Southern Pac. Co., 58 P. 65, 125 
Cal. 434. 

80. Miss—^Wilson v Yazoo & M V 
R. Co, 6 So 2d 313, 192 Miss 424 
Mo —^Farmers' El, etc, Go v. Davis, 
267 S.W 393 
51 C.J p 1251 note 65. 

21. Tex.—Texas, etc, R Co v 
Wooldridge, 126 SW. 603, 59 Tex 
Civ App 384. 

61 C J p 1246 note 75 
82. Ala—Louisville, etc, R Co v 
Sullivan Timber Co, 35 So 327. 
138 Ala 379 
61 C J p 1246 note 87. 

23. NY —^Bevier v Delaware, etc, 
Canal Co, 13 Hun 254. 

Tex—Texas, etc, R Co v Levi, 69 
Tex 674 

24. US—^Woodward v. Chicago, M 
& St. P R Co, Minn, 146 F 677. 
75 CCA 691. 

61 C J p 1246 note 89. 

25. Cal—Liverpool, etc, Ins Co v 
Southern Pac. R. Co., 68 P. 66, 125 
Cal 434 

51 C J p 1246 note 92. 

26. Ind T —St Louis, etc, R. Co v 
Lawrence, 76 S W 264, 4 Ind T. 
611 

27. Ind T —St. Louis, etc, JEL Co v 
Lawrence, supra- 
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ly is sufficient in the absence of a request for fur¬ 
ther instructions in detail ^8 It is proper to refuse 
a requested instruction on matters fully covered 
by instructions already given^s or on immaterial 
matters,30 but it is error to refuse a requested in¬ 
struction on a material issue not covered by other 
instructions given.3i 

Construction. The instructions are to be con¬ 
strued as a whole, and the fact that one portion 
considered separately might be open to objection 
does not constitute error if the charge is correct 
in its entirety.32 However, a correct instruction 
does not necessarily cure the error in another in¬ 
struction unless as a whole the instructions state 
the law correctly.3 3 

Degree of proof. General rules apply to in¬ 
structions on degree of proof in actions for inju¬ 
ries by fires set out by railroads.34 Instructions 
which place too low35 or too high36 a degree of 
proof on one of the parties are erroneous- It is 
erroneous to charge that plaintiff is entitled to re¬ 
cover if the evidence is evenly balanced on the 
question of defendant’s negligence,37 or that if a 
pnma facie showing of negligence is made it can 
be overcome only by a preponderance of evidence 
showing that defendant was not negligent 38 it 
has also been held erroneous to charge that the 
burden of proof is on plaintifiF to establish his right 
to recover by a preponderance of the evidence, but 
that It need not be shown beyond a reasonable 
doubt.39 


§ 536. - Applicability to Pleadings and 

Evidence 

Instructions in actions for Injury caused by fire set 
out by railroads must be in conformity with the Issues 
and theories presented by the pleadings and the evidence. 

Instructions in actions for injury caused by fire 
set out by railroads must be in conformity with 
the issues and theories presented by the pleadings^^ 
and the evidence.'^! An instruction is proper where 
it charges on issues which are supported by the 
evidence,42 but an instruction is erroneous if given, 
or properly refused if asked, where it charges on 
issues or theories not raised by the pleadings^s 
or the evidence.44 A requested instruction which 
does not completely conform to the evidence may 
be modified by the court so as to conform to it.45 
On the other hand, instructions are equally errone¬ 
ous which Ignore material and competent evi- 
dence,48 or which have a tendency to cause the 
jury to reject such evidence,47 or which ignore 
or exclude from the consideration of the jury 
issues, theories, or defenses which are supported 
by the pleadings and evidence,48 and such a re¬ 
quested instruction may be properly refused.43 

§ 537. -Presumptions and Burden of 

Proof 

In an action for injury from firo set out by a rail¬ 
road, the instructions on presumptions and burden of 
proof should not be misleading 

In an action for injury from fire set out by a 


28. Ga—Atlantic Coast Line H Co 
V Williams, 63 S E 671, 6 Ga App 
647. 

51 C J p 1247 note 16. 

29. Ind—^New York, C. & St L, Ry 
Co V Roper, 96 NB. 468, 176 Ind. 
497, 36 LR A,NS, 952 

Or —La Salle v. Central R R of Ore¬ 
gon, 144 P 414, 73 Or 203 
Tex—^Nussbaum & Scharlt v Trinity 
& B V. Ry Co , Civ App , 149 S W. 
1083, reversed on other grrounds 194 
SW. 1099, 108 Tex 407 
61 C J. p 1247 note 17. 

30. Ga—Georgia Cent. R Co. v. 
Trammell, 40 SB 259, 114 Ga 312. 

Ill —American Strawboard Go v. 
Chicago, etc., R. Co., 63 NB. 97, 177 
Ill 513. 

Xnstraotioiui held propexly refused 
NT—^Rensselaer County Mut. Fire 
Ins. Co V Rutland R. Co, 276 N.T 
S. 613, 243 App Div 642, affirmed 
198 N.B. 402, 268 NY 556 

3L Or —Chenoweth v. Southern Pao 
Co., 99 P. 86, 68 Or. 111. 

51 C.J. p 1247 note 19. 

32. N.G.—Herring v. Atlantic Coast 


Line R Co, 127 S.B 8, 189 N.C 
285 

51 C J p 1247 note 13 

33. Ill.—^American Strawboard Co v. 
Chicago, etc, R Co., 53 NE 97, 177 
Ill 613 

34. Va —^Abernathy v. Emporia Mfg 
Co., 96 SB 418, 122 Va. 406. 

61 C J. p 1247 note 6. 

35. Mo—^Missouri Egg, etc, R, Co 
V Missouri Pac. R. Co., 267 S.W 
477. 

61 C J. p 1247 note 7. 

36. Tex—Chicago, etc, R, Co. v 

Myers, Civ.App, 264 S.W. 161. 

51 C.J. p 1247 note 8. 

37. Neb—Shipman v Chicago, etc. 
R. Co, 110 N.W. 535, 78 Neb 43. 

38. Tex—Chicago, etc, R Co. v. 

Myers, Civ App, 264 S.W. 161. 

61 C J. p 1247 note 10. 

39. Tex —^Missouri, eta, R. Co. v. 

Morgan, Civ App, 146 SW. 336, 
affirmed 193 SW 134, 108 Tex 
331. 

61 CJ. p 1247 note 11. 

40« Ala.—^Louisville ds N. R. Co. v. 


Steverson, 124 So. 206, 220 Ala 
86 

51 CJ p 1245 note 80. 

41. Miss—^Pirm Lumber Co v Da¬ 
vis, 92 So 65, 129 Miss. 259 

51 C J p 1245 note 81. 

42. Okl.—^Midland Valley R. Co. v. 
Barton, 129 P.2d 1007, 191 Okl. 
359. 

43. Ga —Seaboard Air-Line R Co v 
Gnann, 75 SB. 611, 138 Ga. 536 

61 C J p 1245 note 82. 

44w Tex—Missouri, etc, R Co. v 
McCall, Civ App , 143 S W. 188 

51 C J p 1246 note 83. 

45- Ark—Blanton v Missouri Pac 
R, Co, 31 S.W 2d 947, 182 Ark. 543. 

46. Ala.—Alabama Great Southern 
R. Co. V. Clarke, 39 So. 816, 146 
Ala. 459. 

51 C.J. p 1246 note 84. 

47- Ill—Vaughn v Director Gen. of 
Railroads, 218 Ill.App. 595 

43. Tex —^Missouri, etc, R Co v 
Couch, Civ.App, 122 SW 67. 

51 CJ. p 1246 note 86 

49- S.C.—^Little V Atlantic Coast 
Line R. Co, 46 S E 2d 59, 211 S.C 
462. 
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railroad^ the instructions on presumptions and bur¬ 
den of proof should not be misleading^.^® Incor¬ 
rect instructions on presumptions are erroneous 
if given, and properly refused if requested.^! An 
instruction which places the burden on plaintiff to 
establish the affirmative of such issues as are re¬ 
lied on by him, and which places the burden on 
defendant to establish the affirmative of such is¬ 
sues as are relied on by it, is not erroneous 52 
Where a party who is entitled to a charge on the 
burden of proof requests such an instruction, the 
court errs in refusing it,53 but instructions placing 
the burden of proof on the wrong party are prop¬ 
erly ref used,5 4 and the giving of such instructions 
constitutes reversible error.55 

§ 538. - Origin of Fire 

Instructions on the origin of the fire should be con¬ 
fined to the issues raised by the pleadings and evidence. 

Instructions on the origin of the fire should be 
confined to the issues raised by the pleadings and 
evidence,55 and, where there is no evidence that 
the fire originated on the right of way of the 
railroad, the court is justified in so charging the 


jury.57 'pbe instruction should not invade the 
province of the jury,58 be argumentativeS® or mis- 
Ieading,®5 or authorize a determination of the origin 
of a fire from speculation or conjecture on the 
part of the jury,®! and should not direct the jury 
to find that the fire was set out by defendant’s lo¬ 
comotive if the evidence fails satisfactorily to 
account for its origin in some other way.52 How¬ 
ever, instructions on the origin of the fire are not 
vitiated by the fact that one of the instructions 
considered separately might be open to objection, 
when the instructions construed as a whole are cor- 
rect.53 The instructions should properly state the 
degree of proof as to the cause of the fire, and an 
instruction which places either too high®^ or too 
low55 a degree of proof on plaintiff is erroneous. 
An instruction which states that proof that a fire 
was set out by a locomotive may be arcumstan- 
tial56 or direct®*^ is proper, and it is not erroneous 
to charge that it would be sufficient in law to fix 
the source of the fire on the railroad, if the evi¬ 
dence, in the opinion of the jury, makes a prima 
facie case that the fire originated from defend¬ 
ant’s locomotive 58 


so. Ala—^McCary v. Alabama Great 
Southern R Co, ^2 So. 18, 182 Ala. 
597. 

Ga—Western, etc, R. Co. v May¬ 
nard, 77 S.E 399, 139 Ga 407 
ZoLstmcldoiis held not xnlsleadizig’ 

(1) Where there was but one con¬ 
tention made by plaintiff, and that 
was that his house had been de¬ 
stroyed by fire communicated to his 
property by the negligent operation 
of a locomotive, a charge that the 
burden of proof is on plaintiff to 
show that his property was de¬ 
stroyed by fire, as he contends, and 
that, when this is made to appear, 
the presumption of negligence is 
against defendant, is not open to the 
criticism of being understood by the 
jury to mean that, on proof of burn¬ 
ing, without more, plaintiff could re¬ 
cover.—Western, etc., R Co. v. May¬ 
nard, supra. 

(2) Other instructions held not 
misleading—Stickling v. Chicago, R 
I. & P Ry. Co.. 247 N.W, 642, 216, 
Iowa 1312. 

51. WVa.—^Mills V. NorfoUi:, etc., R, 
Co, 79 SE 1090, 73 WVa. 98 
51 C.J p 1246 note 94 [aj. 
znstmotioziB held incorrect 
Ga—Wadley Southern By. Co v 
Eaglee, 161 S.E. 847, 173 Ga. 814, 
conformed to 161 S.E 848, 44 Ga 
App. 350. 

51 C J. P 1246 note 94 [aj 

58. Tex.—^Pt. Worth, etc, R. Co v 
Amason, Civ App, 260 SW. 204, 
affirmed. Com App., 276 S.W. 162, 


ZnstziLctions held correct 

Ark —^Blanton v Missouri Pac R 
Co. 31 S W2d 947, 182 Ark 643 

53- Tex—^Texas Midland R Co v 
Ray, Cxv.App, 168 SW 1013—East 
Line, etc,, R. Co. v. Hart, 2 Tex A 
CivCas. § 419 

54. Ala —Georgia Cent R. Co v 
Wilson, 111 So. 901, 216 Ala 612. 

Tex.—St Louis Southwestern B Co 
V. Miller, 66 S.W. 139, 27 Tex Civ 
App. 344. 

56- Ala—Wilson v Mobile, etc, R 
Co, 92 So. 246, 207 Ala 171. 

51 C J. p 1246 note 4. 

Xastmctions held not erroneous as 
misplacing burden of proof 

Ga—^Atlantic Coast Line R Co v. 
Knight, 188 SB 268, 54 GaApp 
492. 

51 C J. p 1246 note 4 [bl. 

56. Mo.—Shartzer v Atchison, etc, 
R Co, App, 260 SW 960 

51 CJ. P 1248 note 22. 

Xnsrtmotions held authorized by evi¬ 
dence 

N.Cb—Stax Mfg. €to v, Atlantic Coast 
Line R, Co. 23 S.E 2d 32, 222 KC 
830 

61 C J. p 1248 note 22 [bj. 

57. N.C—Stax Mfg Co. v. Atlantic 
Coast Line R Co., supra 

58. Cal—Liverpool, etc. Ins Co v 
Southern Paa Co.* 68 P- 56^ 125 
Cal. 434. 

51 aJ. P' 1248 zmte 23. 
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59. Cal —^Liverpool, etc , Ins Co v 
Southern Pac. Co, 68 P 66, 125 Cal 
434 

51 C J. p 1248 note 23. 

ea Ala—^Birmingham R, etc, Co 

V. Hinton, 48 So 646, 168 Ala 470 
Correct proposition of law 

An instruction on the origin of the 
fire, even though asserting a correct 
proposition of law, should not ^ be 
given if It would have a tendency to 
mislead.—^Birmingham R, etc , Co v 
Hinton, supra—51 C J p 1248 note 27 

61. Minn—Carr v. Davis, 199 NW 
237. 159 Minn 485. 

51 C.J. p 1247 note 21. 

62. Minn—^Flanaghan v. Chicago, 
etc, R Co., 67 NW 794, 65 Minn 
112 . 

63- Iowa—^Pish v Chicago, etc, R 
Co, 46 NW 998, 81 Iowa 280. 

64. Mich —^Worden Lumber, etc, Co. 
v Minneapolis, etc. R. Co, 133 N, 

W. 949. 168 Mich 74. 

51 C J. p 1248 note 25 

65. Mo,—Missouri Egg, etc, Co v. 
Missouri Pac. B. Co, 267 SW 477 

51 C J p 1248 note 26. 

66 . Ark-—Missouri Pac. R. Co, v. 
Fowler, 34 SW.2d 1071. 183 Ark 
86 . 

Ga—Southern Ry. Co v Richardson, 
172 S.E 79, 48 GaApp. 25 

67- Ga—Southern Ry. Co. v. Rich¬ 
ardson, supra 

68. Ga.—Southern Ry. Co. v. Rich¬ 
ardson; supra- 
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§ 539. -Construction, Equipment, and 

Operation of Locomotives 

In an action for injury from fire set out by a rail¬ 
road, an Instruction which ignores the duty of the rail¬ 
road company with respect to the construction, equip¬ 
ment, and operation of its locomotives in one or more 
particulars is erroneous; but the instruction should not 
charge on issues not raised by the pleadings or evidence. 

In an action for injury from fire set out by a 
railroad, an instruction which ignores the duty of 
the railroad company with respect to the con¬ 
struction, equipment, and operation of its locomo¬ 
tives in one or more particulars is erroneous 
The court should state correctly the degree of 
care required in the construction, equipment, and 
operation of locomotives ,*^0 and instructions which 
impose on the company too high'll or too low'^^ 
a degree of care are erroneous, and the giving of 
them constitutes a ground for reversal. The in¬ 
structions should present the issues so as to guide 
the jury in their decision of the facts,but in¬ 
structions are erroneous when given, and properly 
refused when asked, where they charge on issues 
or theories not raised by the pleadings^^ or by the 
evidence.'^® Where the evidence is conflicting and 
will support an inference that the locomotive was 
improperly equipped and handled, the court is cor¬ 
rect in refusing to charge that the evidence does 
not authorize a recovery‘s® Where a recovery is 
sought on the ground that fire escaped from de¬ 
fendant’s locomotive through negligence m the 
management of the tram and failure to employ 
suitable means to prevent the escape of fire from 
a locomotive, it is error to refuse an instruction 
that a recovery cannot be had if the locomotive 
was of approved construction and was handled in 
a competent and skillful manner at the time of the 
fire.'S'S Where negligence in the construction, 


equipment, or operation of the locomotive is es¬ 
sential to a recovery by plaintiff, the giving of an 
instruction that defendant will be liable merely be¬ 
cause Its locomotive set fire to the property in suit 
is erroneous's® and the refusal of such an instruc¬ 
tion is proper.*^® A charge which by reason of 
a clerical error affirms the nonliability of defend¬ 
ant, although the locomotive was defective, is er¬ 
roneous.®® 

§ 540. - Combustibles on Right of Way 

In an action against a railroad company for Injury 
from fire, where negligence with respect to combustibles 
on the right of way m an Issue in the case, it should 
be submitted to the Jury by appropriate Instructions 

In an action against a railroad company for in¬ 
jury from fire, where negligence with respect to 
combustibles on the right of way is an issue in 
the case, under the pleadings and evidence, it should 
be submitted to the jury by appropriate instruc¬ 
tions,®^ and a refusal to give such instructions is 
reversible error.®® On the other hand, where no 
charge of negligence in permitting combustible mat¬ 
ter to accumulate on the right of way is made by 
the declaration or complaint, it is erroneous to 
give instructions on that issue.®® If an instruc¬ 
tion on the subject of negligence in leaving com¬ 
bustible material on the right of way is correct 
when taken as a whole, the fact that one part of 
It considered separately might be open to objection 
will not render the instruction erroneous ®^ An 
instruction that defendant should use ordinary care 
to keep its right of way clear of combustible mat¬ 
ter, but that the law does not require a railroad 
company to keep its right of way absolutely clean, 
is not objectionable as requiring the company to 
exercise ordinary care to keep its right of way 
absolutely clean,®® but a charge that a company is 


69. Va.—Abernathy v Emporia 
Mfg. Co, 96 S B 418, 122 Va 406 

61 C J. p 1249 note 86 

70. Ga—Southern Ry. Co. v. Rich¬ 
ardson, 172 SS3 79, 48 GaApp. 25 

Ky—Frankfort & C. R Co v. Mar¬ 
shall, 33 S W2d 353, 236 Ky. 404 
N C —Star Mfg Co. v. Atlantic Coast 
Line R Co, 23 S E.2d 32, 222 N C. 
330 

71. Utah —^McCullough v Oregon 
Short Line R, Co, 140 P. 767, 44 
Utah 337. 

51 C J. p 1248 note 30. 

72. Kan.—Bray v. Bt Louls-San 
Francisco R. Co., 206 P. 1112, 111 
Kan. 60. 

51 C J P 1249 note 81. 

73. Oeaexal tiegllgenee 

Since certain facts establish prima 
facie negligence by a railroad in 
causing a fire, the court should sub¬ 


mit the defense of proper equipment 
and operation of the engine setting 
out the fire, notwithstanding it had 
already submitted generally the is^ 
sues of negligence and contributory 
negligence—^Ft Worth & D C. Ry 
Co. V. Thompson, TezCivApp, 222 
S.W 289. 

74. Ga —Seaboard Air-Line R Co. v. 
Gnann, 75 S^l 611, 188 Ga. 536. 

51 CJ.p 1249 note 39. 

75. N.C—^Reid v, Carolina, etc., R 
Co, 105 S.B. 169, ISO W.C. 511. 

61 CJ, p 1260 not© 40. 

76. Ala—Southern R. Co. v. Dar¬ 
win, 47 <60 314, 156 Ala. 311, 180 
Am.SJEl. 94 

77. Elan.—^Umon Pac. R Co. v. 
Motsner, 43 P. 785, 2 Kan.App 342. 

78. Mich—Gorgol v. Michigan Cent 
R. Co, 211 N.W. 60, 236 Mich. 646 
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79. Ala—Bessemer Peed Mills v 
Alabama Great Southern R. Co, 
116 So. 796, 217 Ala 446 

80. Ala—-Horton v. Louisville, etc, 
R. Co, 49 So. 423, 161 Ala 107 

61 C J. P 1249 note 37. 

81. Tex—^Missouri, etc,, R Co *v. 
Neiser, 118 S.W 167, 64 Tex Civ. 
App 460. 

61 CJ.p 1250 note 44. 

82. Ky.—^Terhune v. Louisville, etc, 
R Co., 212 SW. 916, 184 Ky. 670. 

83. Ala.—Louisville, etc., R Co. v. 
Sullivan Timber Co, 35 So. 327, 
138 Ala 879. ' 

51 CJ.p 1250 note 46. 

84. NC—^Herflng v. Atlantic Coast 
Line R Co. 127 SB 8 , 189 N.C. 
286. 

61 C J. p 1260 note 47. 

86 . Ga—^Western, etc., R. Co v 
Tate, 59 S B 266, 129 Ga 526. 
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not neg^Hgent if it exercised ordinary prudence 
in keeping its right of way in proper condition, 
without explaining the duty imposed on it as to 
Its right of way and what was meant by proper 
condition, is misleading.^® 

§ 541. - Contributory Negligence 

In an action for injury from fire set out by a rail¬ 
road, instructions on contributory negligence are prop¬ 
erly refused where there is no evidence on which they 
can be based; but where such evidence does exist it is 
proper to Instruct on the question of contributory neg¬ 
ligence. 

In an action for injury from fire set out by a 
railroad, instructions on contributory negligence 
are properly refused where there is no evidence 
on which they can be based.®^ Where there is 
evidence tending to show the absence of contribu¬ 
tory negligence, the giving of an instruction which 
assumes that plaintiff is guilty of contributory 
negligence is erroneous,®® and is properly refused.®® 
It is proper to instruct on the question of contrib¬ 
utory negligence where there is evidence tending to 
establish it;®® and in such a case the giving of 
an instruction which entirely ignores the ques¬ 
tion of contnbutory negligence,®^ or the refusal 
of such an instruction when requested by defend¬ 
ant,®® constitutes error. An instruction is not ob¬ 
jectionable because it states that precautions were 
used by plaintiff, where there is undisputed evi¬ 
dence that plaintiff took some precautions against 
the risk of fire, and the instruction leaves the suf¬ 
ficiency of such precautions to the determination 
of the jury.®® 

Instructions given on the subject of contribu¬ 
tory negligence should state correctly the law re¬ 


lating thereto,®4 and hence an instruction is er¬ 
roneous which makes the wanton and intentional 
failure of plaintiff to use due care to put out the 
fire the test of his contributory negligence.®® In¬ 
structions which require a verdict for defendant 
if plaintiff is guilty of contributory negligence 
without requiring the contributory negligence to 
be the proximate cause of the injury are errone¬ 
ous,®® and hence an instruction that plaintiff could 
not recover if he knew of the fire and made no at¬ 
tempt to put it out, without any reference to wheth¬ 
er or not his efforts would have been unavailing, 

is erroneous,® 7 

§ 542. — Proximate Cause of Injury 

In an action for Injury alleged to have been caused 
by fire set out by a railroad, the court should charge the 
jury that the negligent act complained of must have been 
the proximate cause of the Injury. 

In an action for injury alleged to have been 
caused by fire set out by a railroad, the court 
should charge the jury that, in order to entitle 
plaintiff to recover, the negligent act complained 
of must have been the proximate cause of the 
injury.®® 

§ 543. Verdict and Findings 

In an action for injury from fire set out by a rail¬ 
road, special findings must be responsive to the issues 
made by the pleadings, be supported by the evidence* 
and find and state all facts essential to a recovery under 
the issues. 

In an action for injury from fire set out by a 
railroad, special findings must be responsive to 
the issues made by the pleadings,®® be supported 
by the evidence,^ find and state all facts essential 
to a recovery under the issues,® and must not state 


86 . ^Nr.O.—Denny v, Atlantic Coast 
Line B. Co. 103 S E, 24, 179 NC. 
529. 533. 

51 C J. P 1250 note 49. 

87. Ark.—Missouri Pac K. Co. v. 
Fowler. 34 S.W 2d 1071. 183 Ark 
86 

51 C J. p 1250 note 51. 

88 - Miss—^Bnster v. Illinois Cent. 
B. Co. 36 So. 143. 84 Miss. 33. 

89. U S.—Eddy v. Lafayette, Ind.T , 
49 F. 807. 1 aaA. 441, affirmed 16 
set. 1082. 163 tr.S. 456. 41 LBd 
225. 

90. Wyo.—Chicago, etc.. B. Co v. 
Cook. 102 P. 657, 18 Wyo. 43. 

91- Ill.—Chicago, etc, B. Co, v. Si¬ 
monson. 54 Ill. 504, 5 AmH. 155— 
Great Western R. Co v. Haworth, 
89 Ill. 346. 

92. Kan—Kansas City, etc. B Co. 
V Owen, 25 Kan, 419—Cehtral 
Branch Union R Co. v. Hotham, 22 
Kan. 41. 


93- Cal—^Liverpool, etc. Ins. Co v. 
Southern Pac. Co, 58 P, 55. 125 
Cal. 434. 

94- Fla—^Florida Bast Coast R Go 
V. Smith, 55 So. 871, 61 Fla. 218 

51 C J. p 1251 note 58. 

Failure to repair roof 

In action against railroad for de¬ 
struction of house adjoining right of 
way by fire originating on right of 
way, Instruction that mere failure of 
owners of house to repair roof and 
make roof less liable to catch Are 
would not constitute contributory 
negligence, relieving railroad from 
liability for its negligence, was not 
error—Pollard v, Walton, 190 SB 
396, 65 Ga-App 353. 

95- Fla—^Florida East Coast R Co. 
V. Smith, 55 So. 871, 61 Fla. 218. 

51 CJ* P 1251 note 60. 

96- Miss—Brister v- Ulmois Cent 
B. Co. 36 So 142, 84 Miss 33. 

51 C J. p 1251 note 61. 
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97. Ark—Tilley v. St. Louis, etc, 
R Co, 6 SW. 8, 49 Ark 635 

Fla—Florida East Coast R. Co v. 
Smith, 66 So. 871, 61 Fla 218. 

98. Pa—^Nicholson v. Buffalo, R. & 
P Ry. Co, 153 A. 128. 302 Pa 41. 

51 C J p 1251 note 62. 

Contributory negligence as proxi¬ 
mate cause of injury see supra S 

541. 

99. Kan —^McVeigh v. Missouri, etc. 
R Co, 124 P- 898, 87 Kan 527, re¬ 
hearing denied 127 P 624, 88 Kan 
13. 

51 C.J. p 1251 note 69. 

1- Mass—^Toung v New York, N 
H & H R. Co., 174 NE. 318, 273 
Mass 667 

61 C J. P 1251 note 70. 

2. Ind—^Pennsylvania Co. v Mande- 
ville, 53 NB 489, 22 IndApp. 679 
51 C J. P 1261 note 71. 
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conclusions of Iaw.3 The findings must be con¬ 
sistent with each other. otherwise a judgment can¬ 
not be based thereon.^ Where special findings are 
so inconsistent with the general verdict as to be 
wholly irreconcilable with it, the special findings 
are controllmg,5 but unless the conflict between 
them IS irreconcilable it will not be sufficient to 
override the general verdict, and entitle defend¬ 
ant to a judgment on the special finding notwith¬ 
standing the verdict ® Special findings must be 
considered together, and if correct as a whole are 
sufficient, although some particular finding taken 
separately might be objectionable.*^ 

§ 544. Judgment 

A Judgment In an action to recover for an injury 
from a fire set out by a railroad must be supported by 
the pleadings and the evidence 

A judgment in an action for injury from a fire 
set out by a railroad must be supported by the plead¬ 
ings ^ and the evidence. 9 

§ 545. Appeal and Error 

The rules with respect to appeal and error in 
actions against railroad companies for injuries 
caused by fires set out by such companies are dis¬ 
cussed in Appeal and Error. 


Examine Pocket Parts for later cases. 

§ 546. Damages 

In an action for injury from fire set out by a rail¬ 
road, the railroad company is liable for all damages 
which are the direct, natural, and proximate result of 
its negligence, and, although under some circumstances 
punitive damages may be given, the damages are gen¬ 
erally compensatory In nature. 

In an action for injury from fire set out by a 
railroad, the railroad company is liable for all 
damages which are the direct, natural, and proxi¬ 
mate result of its negligence.i<^ The damages re¬ 
coverable in an action against a railroad for in¬ 
jury from fire are generally compensatory in na¬ 
ture but punitive damages have been allowed 
under certain circumstances,^^ and some statutes 
provide for the award of double or treble dam¬ 
ages under certain circumstances.^^ 

Where trees, either growing or matured, are 
destroyed by fire as the result of the wrongful act 
of another, the owner may bring his action either 
for the value of the trees so destroyed!^ or for the 
injury to the real estate or his interest in it,^® and 
the proper measure of damages in the former ac¬ 
tion IS the market value of the trees destroyed 
independent of the real estate,^® and the measure 
of damages in the latter action is the diminished 
value of the real estate.^*^ 


3. Ind—Wabash R, Co v Miller, 
48 N £3 663, 18 IndApp 549 

51 C J p 1262 note 72, 

4. Kan —^Bray v. St Louis-San 
Francisco R. Co, 205 P 1112, 111 

Kfl.n 60 

51 C J. P 1252 note 73 

5. Ind—Shubert V Thompson, 32 N 
E.2d 120, 109 IndApp 34 

51CJ p 1262 note 74 

6. Ind.—^Pittsburgh, etc, R Co v. 
Brough, 81 NB 67. 168 Ind. 378, 
12 Zi.R A ,N S , 401 

61 C J. p 1262 note 75. 

7. Kan—^Kansas City, etc, R Co v. 
Chamberlin, 60 P. 16, 61 Kan 869 

51 C J P 1252 note 77. 

8 . AmoTut of recovery 

A Judgment which allows a great¬ 
er recovery than that reguested in 
the pleadings is erroneous —Grulf, 
etc, R Co. V Thompson, Tex Civ 
App, 16 SW 174. 

9. g^idgment held supported by evl- 
deuce 

Ohio—^Pittsburgh, etc, R Co v. Ap- 
plegatev 1 Ohio App. 350, 17 Ohio 
CirCt.N.S., 266, 84 Ohio CirCt 
338, aSlrmed 108 NE. 1129, 90 
Ohio St 446. 

61 C J p 1252 note 79 

10. N.T—Snook v. New Tork Cent, 


etc, R Co, 162 NTS. 564, 90 Misc 
69. 

Proximate cause generally supra § 
496 

11. US—Cooper v. Northern Pac 
R Co, D C.Mont, 212 P 633. 

Pa—^Ruby v Pennsylvania R Co, 
Com Pl„ 61 York Leg.Rec 17. 

61 C J p 1253 notes 96, 96, 98, 3 
Elements of damage held proper 

(1) Cost of bringing men to fight 
fire.—Spokane International Ry. Co. 
V U. S, CC.A Idaho, 72 F.2d 440 

(2) Expenses incurred and wages 
earned by plaintilTs employees in 
fighting the fire to prevent it from 
spreading to plaintifTs land—Chesa¬ 
peake & O Ry. Co V. U S, C.C.A.Va, 
139 F2d 682. 

(3) Charge for slash disposal as 
element in market price of mature 
timber, destroyed by fire—Spokane 
International Ry. Co v. U S, su¬ 
pra. 

12. Miss—^Wilson v. Yazoo & M V. 
R, Co., 6 So 2d 313, 192 Miss. 424 

61 C J. p 1264 note 16. 

13. Mich —^Mink v. Crand Rapids, 
eta, R. Co^ 160 N.W. 636, 194 Mich 
324 

51 C.J p 1264 note 18. 

Double damages not allowed 

Statute imposing liability on rail¬ 
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road for all damages sustained by 
fire from operation of its road, being 
a special statute and m effect at time 
of enactment of the statute authoriz¬ 
ing award of double damages against 
person or corporation starting or be¬ 
ing responsible for fire which occa¬ 
sions damage to another, is not re¬ 
pealed by the later statute, and hence 
railroad is not liable in double dam¬ 
ages for fire accidentally started by 
its locomotive which destroys or 
damages property of another—Mis¬ 
souri, K & T Ry Co. V Jackson, C 
A Okl, 174 P.2d 297. 

14- SI>—^Bailey v Chicago, etc, R 
Co. 64 NW 696. 3 SD 631, 19 L. 
R.A 663. 

16. S D —^Bailey v Chicago, etc, R 
Co, supra 

16. S3>—^Bailey v. Chicago, etc, R 
Co, supra. 

17- SD—^Bailey v. Chicago, etc,, R 
Co, supra 

51 C J. p 1264 note 14 
immatTire timber 

Where immature timber which was 
destroyed by fire had no market val¬ 
ue, the correct measure of damages 
IS the cost of restoring the land to 
the condition in which it was before 
the fire—Spokane International Ry 
Co. V. U. S. C CJi. Idaho, 72 P 2d 440. 
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Insurance. Generally, a railroad company which 
causes damages to another’s property by fire is 
not entitled to a reduction of damages to the ex¬ 
tent of insurance on the property paid by an in¬ 
surance company to plaintiff,^® and this rule has 
been held to apply under a statute imposing liabil¬ 
ity on the railroad company regardless of negli¬ 
gence 19 Under some statutes, however, imposing 
absolute liability on the railroad regardless of neg¬ 
ligence for injuries to property by fire, the liabil¬ 
ity of the railroad is limited to the excess of the 
damages suffered over the net amount of the in¬ 
surance recovered by the property owner, and, 
if the insurance is not recovered, the policy is as¬ 
signed to the railroad, which may sue thereon.21 
Such a statute does not apply to a loss sustained 
before it became operative,and such a statute 
must be construed, if possible, so as to harmonize 
with, and not be repugnant to, the standard pol¬ 
icy provision entitling the insurer on payment of 
the loss to an assignment by the insured of his 
rights.23 Where the railroad is held liable un¬ 
der such a statute, its right of action against the 


insurer becomes fixed, subject only to such ordi¬ 
nary defenses as would be open between the in¬ 
sured and the insurer.24 

Attorney's fees. Some statutes authorize plain¬ 
tiff to recover, in addition to damages, reasona¬ 
ble attorney’s fees,^^ and the constitutionality of 
these statutes has been upheld ^6 Such a statute 
should be strictly construed^^ so not more than 
one attorne/s fee may be allowed ^8 While it 
has been held that, in order to authorize an allow¬ 
ance of an attorney’s fee, a demand for the fee 
must be made in the petition,2 9 it has also been 
held that an attomey^s fee may be granted even 
though there is no prayer for an attorney’s fee in 
the complaint®9 While it has been held error 
for the court to render judgment for an attorney’s 
fee where no proof has been offered on that sub¬ 
ject, and no agreement made as to what is a rea¬ 
sonable attorney’s fee,®i it has also been held that 
it is proper practice to file a motion asking that 
a reasonable attorney’s fee be allowed after the 
jury has returned its verdict, and that, on hearing 
the motion, the court may fix the attorney’s fee.®® 


XV. DSTJTJBIES TO ANIMALS 


A. IN GENERAL 


§ 547. Care Required and Liability in General 

In the absence of statute the liability of railroad 
companies for Injuries to animals is governed by common- 
law principles of negligence; such companies are ordi¬ 
narily held bound to exercise ordinary care under the 
circumstances. 

In the absence of statute the liability of railroad 


companies for injuries to animals depends on the 
common-law principles governing the liability of 
natural persons for their negligent acts under sim¬ 
ilar circumstances.®® Although entitled to the ex¬ 
clusive and unobstructed use of their roads, as 
discussed supra § 100, railroads are subject to the 


18. Ala.—^Lions v Kansas City, eta, 
B. Co, 54 So 62, 170 Ala. 636. 

51 C J. p 1255 note 26. 

Heceipt of insurance money as de¬ 
fense see supra S 512. 

19- Conn.—^Regran v. New York, eta, 
K. Co., 22 A. 503, 60 Conn. 124, 25 
Am.SK 306. 

26. Me—^Boston Excelsior Co. v. 
Bangor, etc., R Co, 44 A. 138, 93 
Me 62, 47 UBJL 82. 

51 C J. P 1254 note 24. 

21 . Mass.—Boston ^ M. R. B v. 
Hartford Fire Ins. Co., 147 N 
904, 252 Mass 432. 

61 C X p 1264 note 24 [aj. 

22. Mass.—^Wild V. Boston, eta, R. 
Co. 50 NE. 533, 171 Mass 245. 

23. Mass —^Boston & M. R. R v 
Hartford Fire Ins. Co., 147 N B. 
904, 252 Mass. 432. 

24. Mass—^Boston & M R. R v. 
Hartford Fire Ins. Co, supra 

25. U.S—^Blansas City Southern Ry. 


Co. V. New Bngland Fire Ins Co., 
CC.AArk, 133 F 2d 973 
51 C.J p 1255 note 32. 

AJlowance held proper 
Ark—^Missouri Pac R. Co v. Camp¬ 
bell, National Liberty Fire Ins 
Co, Intervener, 177 S.W 2d 174, 
206 Ark. 667. 

26. Ill —Cleveland, etc, R. Co v. 
Sellers, 60 IllApp. 81. 

Kan—Chicago, etc, R Co. v Spring 
Hill Cemetery Assoc, 67 P. 252, 9 
KanApp. 882. 

27. Axk.—^Missouri Pac, R Co. v 
Campbell, National Liberty Fire 
Ins. Co, Intervener, 177 SW2d 
174, 206 Ark 657. 

28. AltIc.—^M issouri Paa R Co. v. 
Campbell, National Liberty Fire 
Ins Co., Intervener, supra. 

51 C X p 1266 note SB IfJ. 

Attorney for Insuraaoe oompany 
An Insurance company as subrogee 
of plaintiff to whom It had paid fire 
insurance for destruction of plain¬ 
tiff's property by fire allegedly set by 
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a railroad company was not entitled 
to an award of attorney’s fees 
against the railroad company where 
the owner prevailed and was award¬ 
ed attorney's fees—^Missouri Paa R 
Co. V. Campbell, National Liberty 
Fire Ins. Co, Intervener, supra. 

29. Kan—^Fort Scott, etc, R Co. v 
Tubbs, 28 P. 612, 47 Kan 630. 

51 C.X p 1265 note 32 [bj. 

30. Ark.—Missouri Pac R. Co. v 
Campbell, National Liberty Fire 
Ins. Co., Intervener, 177 S.W.2d 
174, 206 Ark 657. 

31. Kan.—Atchison, etc, R. Co. v. 
Scrafford, 43 P. 308, 2 Kan App 
73. 

32. Ark —^Missouri Pac R. Co. v. 
Campbell, National Liberty Fire 
Ins Co., Intervener, 177 S.W 2d 
174, 206 Ark. 657. 

33. Miss—^New Orleans, eta, R Co 
V. Bourgeois, 5 So. 629, 66 Miss. 
8 , 14 Am S R 534. 

52 C.X p 20 note 8- 
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general rule that every person must so use his own 
property as not unnecessarily to injure another 
but since the running of trains is in itself a law¬ 
ful act, they are not liable for injuries resulting 
therefrom unless the right is exercised in an im¬ 
proper or unlawful manner,^® and they will not, 
in the absence of statute, be liable for injuries to 
animals unless due to the negligence or misconduct 
of their employees.36 In so far as liability for 
injuries to animals is in issue, these rules are 
equally applicable to a lumber company while op¬ 
erating railroad cars for its private use.37 

Degree of care. With respect to injuries to 
animals, railroad companies are not held to the 
highest degree of carets or skill,39 but only to the 
exercise of ordinary care>0 On the other hand, 
it is not necessary in order to render them lia¬ 
ble that there should be gpross negligence or wanton 
or -willful injury,although, as discussed infra § 
550, the rule is sometimes held to be otherwise 
in the case of trespassing animals. Accordingly, 
railroad companies are liable for injuries to ani¬ 
mals resulting from failure to procure and use good 
and safe premises, machinery, and appliances, 
employ competent servants,^® or, in operating their 
trains, to exercise ordinary or reasonable care,^^ 
such as an ordinarily prudent man would use under 
the circumstances,considering the dangerous 
character of the agency employed,4® and having 
a proper regard both for the safety of the train and 


its passengers, and that of the animal,47 the duty 
as to the train and passengers being paramount to 
that of avoiding injury to animals.48 

Circumstances of the particular case must, as 
a general rule, determine what will constitute or¬ 
dinary or reasonable care 49 The care required 
in avoiding such injuries varies materially accord¬ 
ing to whether the animal was at the time of the 
injury rightfully or wrongfully on the track.®9 
Where such duty is not imposed by statute, rail¬ 
roads are not liable for failure to provide places 
where stock wandering on the track might leave 
it if overtaken by trains or to keep a canal 
near the right of way, but on land of an adjoining 
proprietor, guarded ,5^ or to keep their rights of 
way clear of obstructions so that animals can 
pass over and across the tracks freely or to 
keep the necessary ditches or excavations along 
the sides of its track free from accumulations of 
water or ice,®4 or at a public crossing to cover 
such ditches for the full width of the highway;®® 
or to prevent stock from falling into ditches while 
driving them off the railroad right of way,®® or 
to keep flagmen at crossings ;®7 or to prevent stock 
from drinking oil escaping a tank car in a wrecked 
train ®3 On the other hand, it has been held that 
a railroad will be liable for injury to stock occa¬ 
sioned by its negligence in maintaining a barbed 
wire fence on or along its right of way in so de¬ 
fective or improper condition as to be a source 


34. Fla—Atlantic Coast Line R Co 
V. Ivey. 5 So 2d 244. 148 Fla. 680, 
139 ALR. 973. 

Tex—Texas & P Ry Co. v. Heath- 
ington. Civ.App, 115 S W 2d 495. 

52 c J p 21 note 5. 

35. Mich—Williams v Michigan 
Cent. R. Co., 2 Mich, 269, 65 Am D 
59. 

Minn—^Mathe-ws v. St. Paul, etc., R 
Co.. 18 Minn. 434. 

52 C J. p 21 note 6. 

36. m. —Mailloux v Cleveland. C. 
C. & St L R. Co, 164 IllJLpp 628 

52 C. J. p 21 note 7. 

37- N.C—Stewart v. Gary Lumber 
Co., 59 S.EI. 646, 146 N C. 47. 

38- Ark.—^Hodge-Downey C o n s t r 
Co. V. Carson, 140 S.W. 708, 100 
Ark. 433. 

52 C J. p 21 note 10. 

39. Ala.—Tomhigbee Valley R Co 
V. Morris, 65 So. 207, 10 AlaApp 
322. 

40. Tex.—^Texas & P. Ry. Co. v 
Heathington, CivApp, 115 S W 2d 
495—Panhandle & S. F. Ry, Co v 
Williams. CivApp., 38 S.W.2d 880 

52 C.J. p 21 note 12. 


41. Ga —^Powell v. Ifelson, 183 SB 
348, 62 GaApp 351. 

52 C J. p 21 note 14 

42. Ga.—Weatherington v Georgia 
Southern, etc, R. Co, 87 GB 844, 
17 Ga App 584 

52 C J p 21 note 15 

43- Miss.—^New Orleans, etc, R Co 
V Field, 46 Miss 573—Vicksburg, 
etc, R Co V. Patton, 31 Miss. 166, 
66 AmD 552 

44. US —Gulf, etc, R Co. v. Wash¬ 
ington, Ind.T., 49 F. 347, 1 C.C.A 
286 

52 C J P 21 note 17. 

45. Tex —^Texas Cent R. Co v Mal¬ 
lard, CivApp, 168 S.W 1183. 

62 C J. P 21 note 18. 

46- Mo—Gorman v. Paciflc R. Co., 
26 Mo. 441, 72 AmD. 220. 

47- Minn—Witherell v Milwaukee, 
etc,, R Co, 24 Minn 410. 

Miss—^New Orleans, etc., R. Co. v 
Field, 46 Miss. 573. 

48. Ohio—^Kerwhaker v. Cleveland, 
etc, R Co., 3 Ohio St. 172, 198, 62 
AmD 246 

52 C X p 21 note 21. 

49. Ark^St Louis, etc, R. Co. v. 


Kimberlain, 88 SW 599, 76 Ark 
100 

52 C J. p 22 note 23. 

sa Ill—^Mailloux V Cleveland, etc, 
R Co., 164 Ill App 628 

52 C J. p 22 note 24. 

Care reauired as to trespassing ani¬ 
mals see infra § 550. 

51- Iowa.—Gilman v Sioux City, 
etc, R Co, 17 N W 620, 62 Iowa 
299. 

Statutes imposing liability see infra 
§ 548 

52. S.C—O'Dell v Southern R Co., 
121 S B. 699, 127 S.C 653 

53. Ark—^Arkansas, etc, R. Co v 
Sanders, 65 SW. 428, 69 Ark. 619 

64. Ill—^Peona, etc, R. Co. v. Mc- 
Clenahan, 74 Ill. 435. 

55. Mich.—Whitsky v. Chicago, etc, 
R. Co, 28 N.W. 811, 62 Mich. 246 

66. Ark—St Louis Southwestern R 
Co V. Green, 168 S W. 146, 113 Ark 
599. 

57. N Y —^Martin v New York Cent., 
etc, R. Co, 46 N.Y.S. 925, 20 Misc. 
363 

58- Tex—St. Louis Southwestern R 
Co. V. Bailey, Civ.App, 168 SW. 
406. 
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of danger to stock,®® or, having or being charge¬ 
able with knowledge that cattle were on the right 
of way and making no effort to keep them off, m 
spreading poison to kill the grass and weeds,®® 
or, having knowledge that poison is escaping from 
one of its cars and collecting in a pool at a point 
accessible to domestic animals, in failing to exercise 
ordinary care to keep such animals away from 
the pool;®i or, having knowledge of an uncovered 
well in a lot of land belonging to the railroad off its 
right of way, in failing to cover it;®2 or in burn¬ 
ing plamtifFs pasture fence,®® even when it had no 
notice of animals being within the inclosure.®** 

§ 548 . - Statutes Imposing Liability 

Statutes imposing specific duties on railroads and 
increasing their common-law liabilities for injuries to 
anrmals provide a cumulative liability and do not restrict 
liability to the statutory grounds to the exclusion of lia¬ 
bility for negligence generally. 

The common-law duties and liabilities of rail¬ 
road companies with respect to injuries to animals 
are not affected by statutes imposing liability on 
railroads in general terms for their negligent acts 
resulting in injuries to animals where the words 
used in the statute are construed to mean ordinary 
negligence In many jurisdictions, however, their 
common-law liability has been changed material¬ 
ly or added to by statutes, such as statutes requiring 
railroads to fence their tracks and construct cattle 
guards, as discussed infra §§ SS&-S81, to maintain 
a lookout for stock on the track, infra § S96, to 
maintain gates or bars at private or farm crossings, 
infra § S83, and to exercise certain precautions as 
to the giving of signals, infra § 595, and also by 
statutes regulating the speed of trains in certain 
localities, infra § 601. A statute requiring spe¬ 
cific precautions to be taken by the railroad pro¬ 
vides a cumulative liability with respect to injuries 
to animals and does not displace the common law 


in cases to which it applies,®® nor does it restrict 
the railroad’s habilit}” to the statutory grounds to 
the exclusion of Iiabilit>^ for other forms of neg¬ 
ligence 6*^ The company will be liable for injuries 
due to a failure to comply with the requirements 
of the statutes, although not otherwise negligent,®® 
or if negligent, although the statutory require¬ 
ments were complied with;®® but the company can¬ 
not be held liable where there has been neither neg¬ 
ligence nor misconduct on the part of its employees, 
nor a failure to comply with any duty imposed by 
statute A contract between a lando-wner and a 
railroad purporting to absolve the railroad from 
liability for the consequences of neglect of its 
statutory duty in the operation of its trains is 
against public policy, and is void 

For failure to keep record of animals killed. 
Statutes requiring a railroad to keep a record 
of all animals killed, and providing that, for fail¬ 
ure to make a record of an animal killed, the rail¬ 
road shall be liable to the owner for twice the 
value thereof, do not impose liability for the kill¬ 
ing of animals independently of negligence or 
nonperformance of some statutory duty related to 
the cause of such injuries.'^^ jn other jurisdic¬ 
tions the statutes impose a penalty absolute in its 
terms, and under these statutes, which have been 
held to be constitutional,'^® liability attaches for 
failure to record independently of whether or not 
the railroad is otherwise at fault,and independ¬ 
ently of the owner’s knowledge of the killing.^® 

§ 549. -What Law Governs 

The liability of a railroad company for injuries to 
animals is governed by the law of the state m which 
the injury occurred. 

The law of the state in which the injury occurred 
ordinarily governs the question of the railroad’s 
liability;^® and statutory provisions in the juns- 


59. NC.—-Winkler v. Carolina, etc, 
R. Co, 36 SE 621, 126 NC- 370, 
78 AmS.H. 663. 

Liability as dependent on character 
of fences constructed where rail¬ 
roads are required to fence see in¬ 
fra §§ 576—580. 

60. Ark —St. Xiouis-San Francisco 
R Co V. Fletcher, 253 S.W 12. 169 
Ark 344, 33 A L R 445. 

Tex —Texas & NT O R Co. v Kader- 
li, Civ.App, S3 S W 2d 832, error 
dismissed 

61. Okl —^Missouri, etc, R Co v 
Rose, 160 P 734, 61 Okl 156. 

62. Ga —^Nelson v Central R , etc, 
Co, 48 Ga 162. 

63. Tex—St Louis, etc, R Co v 
McKinsey, 14 SW. 645, 78 Tex 
298, 22 Am S.R 54. 


64. Tex —St, Louis, etc, R. Co. v 
McKinsey, supra. 

65. Kan —^Atchison, etc, R Co. v. 
Shaft, 6 P. 908, 33 Kan 621 

66. Ark.—^Missouri Pac. R Co v. 
Miller, 50 S W 2d 618, 185 Ark 937 

Mo—^Hill V. Missouri Pac R Co , 49 
MoApp. 520, affirmed 26 SW 676, 
121 Mo. 477. 

67. Tex.—^Missouri, etc, R Co v 
Attaway, Civ.App, 180 SW 1151 

68. Tex—International, etc, R Co 
V. Lenders, 1 TexACivCas § 314. 

52 C J. P 22 note 49. 

69. Ala—^Nashville, etc, R Co v. 
Oomans, 45 Ala 437. 

Tex —^Austin, etc, R Co. v Saunders, 
CivApp, 26 SW 128. 

7a Tex.)—^Texas & N' O R. Co v. 
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Kaderli, CivApp, 83 SW3a 833, 
error dismissed. 

62 C J. p 22 note 51. 

71. Ala —Central of Georgia R. Co , 
99 So 74, 210 Ala. 687. 

72. Idaho —^Bliss v. Oregron Short 
Line R Co, 200 P. 721, 34 Idaho 
361—Wilson V. Oregron Short Line 
R Co, 152 P. 1062, 28 Idaho 64 

73. Mont—^Foster v. Oregron Short 
Line R Co, 204 P. 376, 62 Mont 
230. 

74. Mont—Dewell v. Northern Pac 
R Co, 170 P. 753, 54 Mont 360 

75. Mont.—^Dewell v. Northern Pac 
R. Co, supra. 

7a Arkj—^Missouri Pac. R. Co. v. 
Hayes, 122 S.W.2d 946, 197 Ark 
356. 
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dtction where the action is instituted have no ap¬ 
plication to cases where the cause of action oc¬ 
curred in another jurisdiction 

§ 550- -Trespassing Animals 

Some authorities hold a railroad liable for Injuries 
to trespassing animals only where the injuries are will¬ 
fully or wantonly inflicted; others hold it liable for such 
injuries only where they are brought about by gross 
negligence; still others hold the railroad liable for such 
injuries resulting from ordinary negligence. 

Subject always to the paramount duty of the 
railroad to exercise the highest degree of care 
to secure the safety of passengers on its trains, as 
discussed supra § 547, there are three conflicting 
views as to the common-law liability of a railroad 
to owners of animals wrongfully on its track. The 
view held in a majority of the jurisdictions is that 
the railroad is liable for gross, wanton, or willful 
negligence only.^s The second view holds the rail¬ 
road liable only for injuries recklessly, wantonly, 
willfully, or intentionally inflicted, exempting it 
from injuries due to negligence, ordinary or 
gross,9 and, since this is the rule at common law, 
it applies to cases not within the terms of a modi¬ 
fying statute, but not to cases within the terms 
of such a statute.^! The third view goes to the 
opposite extreme, holding the railroad liable for 
failure to use ordinary or reasonable care.^^ 


It has been held that domestic animals, being ir¬ 
responsible creatures, a railroad’s liability for in¬ 
juries to them when trespassing on the right of way 
is on the same footing as liability for injuries to 
trespassing children of tender years,namely, 
that while the railroad is not liable for injuries re¬ 
sulting from the presence on the right of way of 
a dangerous condition known by the railroad to 
exist, where the railroad does not know and can¬ 
not be charged with notice of the presence of the 
animals on the right of way,S4 or where it cannot 
be held liable under the attractive nuisance doc¬ 
trine,^5 it is liable where it maintains a dangerous 
condition knowing, or being chargeable with notice 
of, the probable presence of the animals.86 

§ 551. - Species of Animals Injured 

A railroad’s duty to exercise ordinary care to pre¬ 
vent injuries to animals extends to dogs. 

A railroad must exercise ordinary care to pre¬ 
vent injuries to dogs and will be liable for an injury 
due to negligence as well as where the injury was 
willful.®'^ The engineer is under no duty to use 
care in discovering a dog trespassing on the track,8 8 
but the company will be liable if the injury could, 
by the exercise of ordinary care, have been avoided 
after discovery.89 The railroad is not liable if the 
proper signals were given and due care was exer- 


77. Colo —Atchison, etc, R Co v. 

Betts, 15 P. 821, 10 Colo 431 
78- Wis —Stucke v Milwaukee, etc , 
R Co, 9 Wis 202 
52 C J p 23 note 63. 

Liability for injuries to trespassing: 
animals as afCected by: 

Duty to fence see infra § 666 
Duty to keep lookout for animals 
see infra § 596 

Duty to take precautions as to an¬ 
imals seen on or near tracks see 
infra § 606. 

79. NT—Bell V. Brie R Co, 117 N. 
T.S 341, 183 AppDiv. 608. 

52 C J. p 23 note 64. 

80. N T —^Bateman v Rutland R 
Co. no NTS. 606, 126 App Div. 
511. 

52 C J. p 23 note 65 

81. N.Y.—Spinner v New York 
Cent, etc, R Co, 67 NY 163. 

82. Ark.—St Ltouis-San Francisco 
Ry Co V. Grant, 46 S W2d 640, 185 
Ark 222 

Ohio —McKiney v. Cleveland, C, C. & 
St L R Co. 177 NB 611, 39 Ohio 
App 846 

52 C J P 23 note 67 

83. La.—^Friedman's Estate v, Tex¬ 
as & P. Ry. Co , 25 So 2d 88, 209 La. 
540, 163 ALR 1228 

84. La.—^Friedman's Estate v. Tex¬ 
as & P. Ry Co , supra. 

74 C J S.—73 


Poisoned grass 

(1) Railroad was not liable for 
death of cattle killed by eating 
chemically sprayed grass on railroad 
company's fenced right of way, 
where spraying of grass did not re¬ 
sult in maintenance of an attractive 
nuisance and there was no showing 
that railroad knew that cattle got 
through fence or left fence open — 
Louisville & N R Co v. Gillespie, 
172 SW2d 1015, 26 TennApp. 390 

(2) Failure of a railroad to notify 
an owner of fenced m cattle that it 
was going to place poison on its 
right of way was not actionable neg¬ 
ligence, where cattle entered because 
a third person opened a gate—^Ft 
Worth & R G By Co v. Brown, 
Tex Civ App, 173 S W. 943. 

85. Attractive amisaiLoe doctrine in¬ 
applicable 

(1) Tempting odors and flavor of 
vegetation which was on railroad 
right of way and which railroad had 
sprayed with poison deadly to ani¬ 
mals did not render such right of 
way an “attractive nuisance," the 
maintenance of which would render 
railroad liable for death of trespass¬ 
ing animals eating such vegetation 
after breaking through an insuffi¬ 
cient fence.—^McKenzie v Powell, 22 
SB 2d 735, 68 GaApp 285 

(2) Where railroad company 
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sprayed grass on right of way with 
a poisonous chemical so that grass 
turned white, owners of cattle killed 
by eating grass could not recover 
for death of cattle on theory that 
railroad was liable for maintaining 
“attractive nuisance ”—Louisville & 
N. R Co. V Gillespie, 172 S.W2d 
1015, 26 TennApp. 390. 

86 - La.—^Friedman's Estate v. Tex¬ 
as & P Ry. Co, 25 So 2d 88, 209 
La. 540, 163 ALR 1228 

87. Ala—^Louisville & N R. Co v 
Fitzpatrick, 29 So. 859, 129 Ala 
322, 87 Am S.R. 64—Selma Street 
& Suburban Ry. Co v Martin, 56 
So 601, 2AlaApp 537 

52 C J p 24 note 71. 

Former rule in Georgia 

Prior to 1912, when the rule was 
changed by statute, it was held that 
there could be no recovery for the 
killing of a dog unless the killing 
was reckless and wanton —Corpiui 
Juris cited in Powell v Nelson, 183 
SB 348, 349, 52 GaApp. 351—52 C 
J p 24 note 71.[a] (1). 

88. Ala — Corpris juris cited in 
Owen V Southern Ry Co, 133 So 
33, 34, 222 Ala. 499. 

62 C J. p 24 note 72. 

89. Ala —Georgia Cent. R Co v. 
Martin, 43 So 563, 150 Ala 388. 

Tex.—St Louis, etc, R Co. v. Hauks, 
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cised to avoid injury after tlie dog was discov- 
ered^O The application of statutes making proof 
of injury to an animal by a railroad prima facie 
evidence of negligence to dogs, geese, turkeys, etc, 
is discussed mfra § 641, and the species of animals 
included, where liability arises from failure to 
fence, infra § 565. 

§ 552- - Effect of Stock Laws 

stock laws permitting stock to run at large general¬ 
ly have the elfect of imposing liability on the railroad 
for ordinary negligence; stock laws prohibiting stock 
from running at large place such stock in the category 
of trespassing animals with respect to the railroad's 
liability. 

It has been held that, where there is a municipal 
ordinance permitting stock to run at large, trains 
must be operated with reference to the right of the 
owner to do so and that the company must exercise 
at least ordinary care to avoid mjunes and the 
same rule applies Tvhere the common-law rule which 
prohibits an owner from permitting his ammals 
to run at large is not in force and there is no local 
stock law requiring animals to be restrained.^^ 
Where, however, the common-law rule as to stock 
running at large prevails, it has been held that the 
local regulations of a town or county cannot au¬ 
thorize a trespass on a railroad right of way^^ 
or impose any additional obhgations on the com¬ 
pany,and that, although stock were at large pur¬ 
suant to such a regulation, the company will not be 
liable in the absence of gross neghgence or willful 

misconduct.S5 

Prohibiting animnls from running at large. In 
localities where there are statutes or ordinances 
prohibiting stock from running at large, railroad 
companies have a right to presume that such ani¬ 
mals will not be on the track,9^ even though the 
track is not fenced,^^ and are not required to exer¬ 
cise the same degree of care as in localities where 


It is la-vvful for stock to rtm at large.s* As dis¬ 
cussed infra § 566, however, such statutes or ordi¬ 
nances do not have the effect of releasing a railroad 
from its statutory obligation to maintain fences 
and cattle guards or from its hability under the 
statute if It fails to do so. Stock running at large in 
violation of prohibiting statutes or ordinances are 
trespassers,and, under the majorit>" rule as to 
liability of railroads for injuries to trespassing ani¬ 
mals generally, discussed supra § 550, the railroad 
will not be liable except for gross negligence or in¬ 
juries wantonly or willfully infiicted,^ although the 
rule IS otherwise in jurisdictions holding the view 
that a railroad must use ordinary or reasonable 
care with respect to trespassing animals on its 
tracks,^ However, in jurisdictions where the stat¬ 
ute provides that the degree of care must in all cas¬ 
es be ordinary and reasonable, it has been held that 
what constitutes this degree of care depends on 
the circumstances, including the application of 
stock laws in the particular locality, and that in 
such locations the requirement of reasonable care 
may be met, although less vigilance and watchful¬ 
ness are used than would be required in others ^ 
The rule requiring ordinary care of a railroad en¬ 
gineer after he discovers a trespassing animal on 
the track, discussed infra § 606, applies to animals 
at large m violation of stock laws.** 

An animal is not at large where it is shown that 
the injury was sustained in plaintiff’s inclosure, 
used by him as a pasture, and through which the 
railroad has merely a right of way,® but where 
the animal was killed at a point where the railroad 
crosses a public highway along which the animal 
was roaming at will, the fact that the highway was 
on plaintiffs premises does not alter the fact that 
the animal was at large in violation of the stock 
law;® and an animal is at large within the meaning 
of the statute, even though it has escaped from a 


14 S.W. 691. 78 Tex. 300, 11 LRA 
383. 

90. Tenn—^Flnk v. Evans, 32 SW 
307, 9S Tenn. 413. 

Liability as aiEected by duty to give 
signals generally see infra § 595 
91- Minn—^Fritz v. First I>iv. St. 
Paul, etc. R. Co., 22 Minn 404. 

92. Tex—Houston, etc., B, Co. v. 
Garrett, Civ.App., 160 S.W- 111. 

93. Mich.—^Williams v. Michigan 
Cent. R. Co., 2 Mich. 259, 55 Am D. 
59. 

N.Y.—Tonawanda R, Co. v. Munger, 
5 Den. 255, 49 Am.D. 239, affirmed 
4 NT. 349, 53 AmD. 384. 

94. Ind —Hanna v. Terre Haute, 
etc., R Co., 21 N.E. 903, 119 Ind. 
316 

52 C.J. p 24 note 87. 


95. Ind.—Hanna, v. Terre Haute, 
etc, R. Co, supra. 

N.T.—Tonawanda R Co. v. Munger, 
5 Den. 255, 49 AmD 239, affirmed 
4 N.T. 349, 63 Am D. 384. 

96. Tex—International, etc., R. Co. 
V. Dunham, 4 SW. 472, 68 Tex, 231, 
2 Anus R. 484. 

52 ChJ. p 24 note 90. 

97- Tex.—^Hvans v. Sherman, etc., 
R. Co, 37 S.W. 98, 14 Tex-ClvA.pp. 
437. 

9& S.C.—Griffith V. Atlantic Coast 
Line B. Co., 64 222, 82 SC. 

252- 

52 C.J. p 25 note 92. 

99. Tex.—^Missouri, etc, R. Co. v. 

Scofield, Civ.App., 98 S.W. 435. 

52 C.J. p 25 note 94. 
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1- Tex—^Texas & N. O. R Co v, 
Kaderli, CivA.pp. 33 S.W.2d 832, 
error dismissed 
52 C J. p 25 note 95. 

2. N.C—^Roberts v. Richmond, etc, 
R Co, 88 NC 560. 

S C.—Simians v. Columbia, etc, R- 
Co., 20 S.C. 268. 

3. Ga —Aycock v Callaway, 51 S. 
E.2d 53, 78 GaApp. 219. 

52 C.J. P 25 note 98 

4. ND.—Gumming v. Great North¬ 
ern R. Co, 108 N.W. 798, 15 N.D. 
611. 

52 C J. p 25 note 1. 

5- S.C—Simians v. Columbia, etc, 
R Co, 20 S.a 258. 

6. Minn —Johnson v. Minneapolis, 
etc., R. Co.* 45 N.W- 152, 43 Minn. 
207. 
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^ood inclosure without the fault of the owner.7 
A local law purporting to prohibit animals at large, 
which does not conform to statutory requirements, 
does not affect the liability of a railroad company 
for injuries to animals.^ A statute providing that, 
where a bull is allowed to run at large, any person 
may castrate the animal after notice to the owner 
does not have the effect of prohibiting the animal 
to be at large so as to affect the liability of a rail¬ 
road for injuries to such animal.^ 

§ 553. Frightening or Attracting Animals 

A railroad company is not liable for injuries to ani¬ 
mals resulting from their fright, unless the company was 
negligent In doing the thing which caused the fright or 
failed to exercise due care to avoid injury to the animals 
after discovering their fright; the company is liable for 
Injuries proximately resulting from its negligence in the 
placing or maintaining of attractive substances on its 
tracks Without taking due precautions to protect animals 
from passing trains. 

A railroad company is not liable for injuries to 
animals due to fright caused by the noises neces- 
sanly incident to the operation of trains, such as 
the escape of smoke and steam and the use of 
whistles and bells as signals,^® except where such 
noises were made negligently or wantonly,in 
which case the company will be liable not only for 
injuries to the animals but also for injuries done 
by them in flight to other animals, or, as dis¬ 
cussed infra § 989, to persons and property. 

So if the acts are not done in an unusual or im¬ 
proper manner the railroad company will not be lia¬ 
ble for injuries caused by animals being frightened 
by noises merely because they were made unneces- 
sarily,i3 or designedly to frighten animals away 
from the track and prevent their being injured by 


the train,!^ or by the crossing signals which it is 
the duty of the company to give,l5 especially at 
points where such signals are expressly required 
by statute,!® and even at points expressly excepted 
from the statutory requirement, if the giving of the 
signal was proper under the particular circumstanc- 
es.i7 

Where animals are frightened merely by the ap¬ 
proach of trains, the company will not be liable in 
the absence of any negligence in the operation of 
the tram or failure to exercise ordinary care to 
avoid the injury,!® or in the case of proved negli¬ 
gence not shown to have been the proximate cause 
of the injury;!® but it will be liable if the fright 
of the animal was due to the train being operated 
in a negligent manner,2® or if after discovering the 
fright and danger of the animal the injury could, by 
the exercise of ordinary care, have been avoided 2! 
There is no absolute obligation on the railroad in 
such cases to stop®® or to use the greatest degree of 
care, ordinary care being all that is required 23 
If, after discovering the danger, the engineer did 
all that could be done reasonably to avoid the in¬ 
jury, the railroad is not liable.24 It is also the duty 
of the railroad, in arranging its depot grounds,®® 
and team tracks in its freight yards,®® to take into 
consideration the liability of teams to be frightened 
by passing trains and to use reasonable care in 
guarding against this danger. 

Attracting animals. It is negligence on the part 
of a railroad company to leave on its tracks any¬ 
thing, such as salt, hay, or grain, calculated to at¬ 
tract animals to the track, without taking reason¬ 
able precautions against any resulting injury to the 
animals from passing trains,®*^ or if it fails to exer- 


7. Tex.—Missouri, etc., R Co v. 

Tolbert CivJ^pp., 90 S W 608 

8. Tex—^Missouri, etc., R Co v 

Tolbert, 101 S W. 206. 100 Tex 483 

9. Mo —^Mumpower v Hannibal, 

etc, R Co, 59 Mo. 245. 

52 C J P 25 note 6. 

10. U S —^Buster v. Humphreys, C. 
C Mo., 34 F 607. 

52 C J p 25 note 11. 

11. Tex —^Panhandle & 8 F, Ry Co 
V. Williams, CivApp, 38 SW.2d 
880. 

52 C J p 25 note 12. 

12. Ind —^Billman v. Indianapolis, 
etc, R. Co., 76 Ind. 166, 40 AmR 
230 

13. Okl—Chicago, etc. R Co. v. 
Hine, 158 P 597, 59 Okl 143. 

52 C J. p 25 note 15. 

14t. Ark—St Liouis, etc, R Co v. 
Conger, 106 S W. 1177, 84 Ark 421. 


Ga—Southern R Co. v. Puryear, 68 
SF 306, 2 GaApp. 75. 

IB. Ga —Louisville, etc, R. Co. v. 
Roberts, 67 SE 690, 7 (?a.App. 
562 

52 C J. p 25 note 17 

16. Kan —^Manhattan, etc., R. Co 
V. Stewart, 2 P. 161. 80 Kan. 226. 

17. N Y —^Mayer v. New York Cent, 
etc, R Co. 8 HYS 461, 65 Hun 
608, affirmed 30 N.B 867, 132 N. 
Y. 679 

18. Ark—St Louis Southwestern R 
Co. V. Conger, 106 S.W, 1177, 84 
Ark 421. 

52 CJ p 26 note 20. 

19. Ark.—St. Louis Southwestern R 
Co V. Conger, supra. 

20. Tex—Texas, etc, R Co v. An¬ 
derson. 2 Tex.A Civ.Cas $ 203 

21. Tenn—Nfiishville, etc, R Co v 
Ford, 201 S W. 765, 139 Tenn 606- 

52 C J p 26 note 23. 
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22. Miss —^Mobile, etc, R Co v. 
Kea, 66 So. 735, 108 Miss. 389 

23- Ala —Garth v Nashville, etc, 
R Co, 66 So 166, 186 Ala 146. 

52 C J. p 26 note 25. 

24. Ala —Nashville, etc., R Co v 
Garth, 59 So 640, 179 Ala 162, 46 
LRA,NS, 430 

Miss—^Mobile, etc, R Co v Kea, 
66 So. 735, 108 Miss. 389. 

25. NY—^Rill V Rome, etc., R. Co, 
23 NYWklyDig 416. 

52 C.J. p 26 note 27. 

26. Mo—^Duncan v. Missouri, etc., 
R Co, 133 SW. 369, 152 MoApp. 
284 

52 C J. p 26 note 28 

27. Ga—Corpus Juris cited in. 
Savannah & Atlanta Ry Co. v Be 
Busk, 23 SB 2d 529, 531, 68 Ga. 
App. 529 

52 C J. p 26 note 29. 
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cise ordinary care in discovering and thereafter 
removing within a reasonable time such substanc¬ 
es if left on the track by persons not connected with 
the railroad company.^® The existence of the at¬ 
tracting substance on the track constitutes a pnma 
facie case of the railroad’s negligence,^ 9 and the 
burden is on the railroad to show that it used rea¬ 
sonable care to avoid the injur>' 30 

A railroad will not be liable, however, merely for 
leaving cars loaded with such substances for ship¬ 
ment standing on its tracks if they are not left for 
an unreasonable time,^^ or because it leases a por¬ 
tion of its right of way to be used for the purpose 
of a grain elevator,32 or uses salt as a solvent for 
thawing out snow and ice from its switches,33 or 
plants attractive vegetation on the roadbed, where 
the roadbed is on a dirt fill and the vegetation is in¬ 
tended to make the fill more secure,34 or where an¬ 
imals are attracted to the track by salt or food¬ 
stuffs left exposed by third persons at buildings on 
the nght of way which are not used by, or under 
the control of, the railroad company.35 

§ 554. Place of Accident 

Generally speaking, a railroad company Is liable for 
injuries to animals resulting from its failure to use due 
care wherever they may occur; the care to be exercised 
at particular places tnuat be commensurate with the 
danger reasonably to be apprehended. 

A railroad company is liable for injuries to stock 
due to the negligence of its servants or agents 
wherever they may occur,36 and the care to be ex¬ 
ercised at particular places must be commensurate 
with the danger reasonably to be apprehended.37 
A railroad will be liable for injuries to animals due 
to a failure to keep its stations and grounds about 
them safe for the approach and use of persons 
domg business at such places,3 8 but not for in¬ 


juries to animals caused by the owner driving them 
over a portion of the grounds not designated for 
that purpose.39 a railroad will be liable for inju- 
nes to animals caused by a failure to provide a 
safe and proper place for the delivery of freight,^® 
or, -where its tracks are laid in the streets of a 
town or cit>% for injuries due to negligence m the 
operation of its trains.^^ So, also, where a person 
stands a team at a place designated by its agent, 
for the purpose of transacting business with the 
railroad, the company will be liable for injuiy^ to 
the team by trains under its control but if the 
person had no right or authority to be at the place 
at the time of the injury and was there without 
the knowledge of the company, it owes him no duty 
to use due care unless and until the dangerous posi¬ 
tion of his team is discoverecL^3 

§ 555. — Accidents at Public Crossings 

A railroad company is liable for injuries to animals 
occurring at public crossings resulting from the com¬ 
pany's failure to use due care commensurate with the 
danger at such crossing. 

In operating a railroad across a public highway 
the company must exercise ordinary care and dili¬ 
gence to prevent injury to animals rightfully on the 
highway,and if the company by the mode of con¬ 
structing its tracks or adjacent buildings unneces¬ 
sarily makes a crossing particularly dangerous it 
must adopt corresponding precautions to prevent 
injuries.^® It is not necessary to prove the rail¬ 
road guilty of gross negligence to establish its lia¬ 
bility, failure to use ordinary care under the cir¬ 
cumstances being sufficient.'*® Where recovery is 
sought under a statute or charter restricting liabil¬ 
ity to particular crossings, liability is established 
only by bnnging the case fully within the statutory" 
terms and conditions.*^ Under a statute requiring 


88. Mo.—^Morrow v. Hannibal, etc, 
R. Co., 29 MoApp. 432—^Brown v. 
Hannibal, etc., R. Co., 27 MoApp 
394. 

89. Ark—^Little Rock, etc., R. Co. v 
Dick, 12 SW. 786, 52 Ark. 402, 20 
Am.SR. 190 

30. Ark.— Lrittle Rock, etc., R. Co. v. 
Dick, supra. 

31. Mo —Schooling* v. St Louis, etc., 
R. Co., 76 Mo. 618—Harlan v. Wa¬ 
bash, etc, R. Co., 18 Mo.App. 483 

38. Mo—Gilliland v. Chicago, etc., 

R. Co., 19 Mo.App. 411. 

33. Miss—^Louisville, etc., R. Co v. 

Phillips, 12 So. 826. 

W.Va.—^Kirk v. Norfolk, etc., R Co, 
24 SB. 639, 41 WVa 722, 56 Am 

S. R 899, 32 LR A. 416. 

34k Gki—Savannah & Atlanta Ry. 
Co. V. De Busk, 23 SB 2d 529, 68 
GaApp. 529. 


35. Mo.—^Burger v. St. Louis, etc, 
R Co, 27 SW. 393, 123 Mo. 679— 
WTntsides v. St. Louis, etc., R. Co., 

68 Mo App 655. 

36. Ala—^Mobile, etc., R. Co. v. Wil¬ 
liams, 53 Ala. 595. 

37. N.H.—^Dowse v. Maine Cent. R. 
R, 20 A 2d 629, 91 N.H 419. 

NJ>.—^Bishop V. Chicago, etc, R. Co, 
62 N.W. 606, 4 ND. 536. 

381 Qa.—Central R. Co. v. Gleason, 
72 Qa. 742, 

62 C J. P 27 note 41. 

39. Ga.—Central R. Co. v Gleason, 

69 Ga 200 

Tex.—St Louis Southwestern R Co 
V, Rea, Civ App., 202 S.W. 812. 
Liability with respect to trespassing 
animals see supra § 550. 

48 Mass.—^Bachant v. Boston, etc, 
R Co, 73 N.B 642, 187 Mass. 392, 
105 Am S.R. 408. 
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41. Utah —Simth v. San Pedro, etc , 
R. Co, 100 P. 673, 36 Utah 390. 

48 Mass—^Bachant v. Boston, etc., 
R Co., 73 NE 642, 187 Mass. 392, 
105 Am S.R. 408 

48 Ala—^Brown v. Central of Geor¬ 
gia R. Co., 64 So 581, 185 Ala 659 

52 C J P 27 note 47. 

44. Kan—^Lane v. Kansas City, etc, 
R Co. 3 P 341, 31 Kan. 625. 

62 C J. P 27 note 49 

Duties and liabilities with respect to 
private crossings see Infra §§ 682- 
592 

45. N J —^Pennsylvania R. Co. v, 
Matthews, 36 NOT Law 531. 

48 Kan.—^Lane v. Kansas City, etc, 
R. Co, S P. 341, 81 Kan. 626. 

62 C-J. P 27 note BL 

47. N C.—Coon v. North Carolina R. 
Co. 65 N.a 507. 

52 C.J. P 27 note 52. 
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a railroad to restore a highway to its former state 
after constructing the railroad, it is liable for inju¬ 
ries caused by its failure to do so,^^ but not liable 
for injuries caused by a ditch at a crossing not 
shown to be constructed or caused by the railroad 
in building its road,**® In the absence of evidence 
of negligence or failure in the performance of stat¬ 
utory duties, the railroad is not liable 
Failure to maintain gates or flagman. If a rail¬ 
road company is required by a city ordinance to 
construct gates at street crossings and keep them 
closed when trains are passing, a failure to do so is 
negligence which will render the company liable 
for any injuries to animals occasioned thereby,®^ 
but, in the absence of statute or an order made pur¬ 
suant to statutory authority, a railroad is not lia¬ 
ble for failure to maintain gates or a flagman at a 

crossing.®^ 

Defective crossings. Where a railroad crosses 
a public highway, it is the duty of the company to 
make and maintain a good and sufficient crossing, 
so constructed that the public can cross with teams 
and vehicles with reasonable safety and conve- 
mence,®® and in case of failure to do so it will be 
liable for injuries to animals due to defects in the 
crossing itself,®^ or injuries done by its trains at 
crossings owing to the improper construction or 
condition of the crossing,®® and, where it is the 
duty of a railroad to maintain bridges that carry 
a highway over the track, it is liable for injunes 
caused by defects in a bridge,®® regardless of 
whether or not it built the bndge ®7 In the absence 
of a statutory requirement to repair, however, a 
railroad is not liable for injuries due to defects in a 
culvert at a point where one highway terminates in 
but does not cross another highway along which 
the railroad runs.®® 

Obstructions and standing cars. A railway com- 

48. Okl.—^Atchison, etc, R Co. v 
Wooley, 189 P 180, 78 Okl 109 

49. Wis—Sutton v Chicaero, etc, B 
Co, 73 NW 993, 98 Wis 167 

50. Tenn —Southern R Co v Owen, 

216 SW 270, 142 Tenn 1 

Tex—^Houston, etc, R Co. v Peter¬ 
son. CivApp., 227 S.W. 747 

61. Kan —^Missouri Pac R Co v. 

Hackett, 38 P 294. 64 Kan 316, 28 
LrRA. 696. 

62 C.J. p 27 note 67. 

52. NT —Martin v. New York Cent, 
etc. R Co., 46 N.T.S 926. 20 Misc 
363. 

63. Ill.—^Peona, etc, R Co v Mil¬ 
ler. 11 IllApp 376 

Iowa—^Meeker v Chicago, etc, R. 

Co, 21 NW 120, 64 Iowa 641 

54. Ind,—KvansvlUe, etc, R. Co v. 


pany will be liable for injuries to animals due to its 
wrongfully obstructing the crossing of a public 
highway,®® as by leaving its trains standing on a 
crossing for an unreasonable length of time;®® 
but an obstruction of a highway crossing for a rea¬ 
sonable length of time incidental to the necessary 
operation of its trains does not make the railroad 
liable Where cars are left standing near a cross¬ 
ing but not so as in any way to obstruct it, the com¬ 
pany will not be liable for injury to an animal 
struck by a moving tram in the absence of negli¬ 
gence in the operation of the train.®® It is not 
necessary that the particular injury should have 
been foreseen in order to render the railroad liable 
for wrongfully obstructing a public highway, it be¬ 
ing sufficient if it was reasonably to be expected 
that an injury might result.®® 

§ 556. Willful, Wanton, or Unauthorized 
Acts of Railroad Employees 

Railroad companies may be held liable for injuries 
to animals caused by willful or wanton conduct of their 
employees if within the general scope of their employ¬ 
ment. 

Following the general rules as to liability of a 
master for injuries to third persons resulting from 
willful or malicious acts of his servant, discussed 
in Master and Servant § '572, railroad companies 
are liable for injuries to animals caused by the will¬ 
ful, wanton, or reckless conduct of their employees 
if within the general scope of their employment,®^ 
although the specific act is not authorized,®® or is 
done at a time or in a manner contrary to an ex¬ 
press order of the company;®® but the company 
will not be liable where the servant was not engaged 
about the business of the company at the time of 
the injury but was on business of his own or an¬ 
other entirely disconnected from the service which 
he had engaged to render,®'^ or where, although at 

S.C—Murray v. South Carolina R. 
Co, 44 SC.L 227, 70 AtQ.D. 219. 

61- Mo—^Pife V Chicaffo, etc, R. 
Co, 161 S.W 300, 174 Mo App 666. 

62- US.—^Hyer v. Chamberlain, CC. 
SC. 46 F 341. 

63. Ind.—Gnmes v Louisville, etc,, 
R. Co.. 80 NB 200, 3 Ind App. 673. 

64- Ga—^Louisville, etc, R. Co. ,v. 
Harris, 91 SB 928, 19 GaJ\.pp. 60l 

52 C.J. p 74 note 46. 

65- Ind.—^Banister v. Pennsylvania 
Co . 98 Ind 220 

Pa —^Philadelphia, etc., R Co, v, 
Brannen, 2 A. 429, 1 Pa Cas. 369. , 

66. Pa—^Philadelphia, eta, R. Oo. v. 
Brannen, supra. 

67. Mo.—Cousins v Hannibal, etc., 
R Co , 66 Mo 672. 

62 C.J. P 74 note 48. 


Carevener, 14 NB 738, 118 Ind 
61. 

52 C.J P 27 note 61 

55- Kan—^Atchison, etc, R Co, v 
Miller, 18 P 486, 39 Kan 419. 

52 C J. p 27 note 62 

56. Ala ^Southern R. Co. v Taylor, 
42 So 626, 148 Ala 62 

Ark—^Payne v. Stockton, 229 SW 
44, 147 Ark 698. 

57- Ala—Southern R. Co. v Taylor, 
42 So 625, 148 Ala 62 

58. Mo —Ott V. Kansas City, etc., R 
Oo , 68 Mo App 502. 

59. Ala —Alabama Great Southern 
R Co V. Clark, 27 So 916, 126 Ala 
141. 

S C —^Murray v. South Carolina R 
Co, 44 SCL 227, 70 AmD 219 

60. Ind —Grimes v Louisville, etc, 
B. Co, 80 NB 200, 3 Ind App. 573, 
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the time of the injury the servant was engaged in 
the performance of the services which he had en¬ 
gaged to render, the act which occasioned the in-' 
jury did not pertain to the duties of that employ- 
ment.®8 The railroad is liable where an employee 
after hours, while on business of his own entirely 
disconnected from the service, does an act and in 
connection therewith omits to perform a duty owed 
to the railroad.6® 

§ 557. Persons Entitled to Damages 

A person who is not the absolute owner of an In¬ 


74 fi-j.s. 

jured animal may nevertheless have such a special prop¬ 
erty therein as to entitle him to damages. 

A person, although not the absolute owner of an 
animal, may have a special property therein which 
will entitle him to damages for its injury by a rail¬ 
road company, 70 notwithstanding a statute in terms 
gives the right of action to the owner ;7l and, in 
some states, recovery for injuries to stock is ex¬ 
tended by the express terms of the statute to any 
person owning the stock in his own right or who has 
a “special ownership” therein.72 


RAILROADS 


B. FENCES AND CATTLE GUARDS 


§ 558. Liability as Dependent on Duty to 
Erect and Construct 

The liability of a railroad company for injuries 
to animals frequently depends on whether, in the 
circumstances under which the accident occurred, 
the company was under a duty to have erected and 
maintained fences and cattle guards, and is dis¬ 
cussed infra §§ 559-574. 

Examine Pocket Parts for later cases. 

§ 559. -At Common Law 

In the absence of a charter or statutory provision 
requiring it to construct and maintain fences and cattle 
guards, a railroad company Is not liable for Injuries to 
animals resulting from Its mere failure to do so; but 
the failure to fence, even when not required by statute, 
may constitute negligence in a particular case. 

Where not required by the terms of its charter 
or express statutory provision to construct and 
maintain fences and cattle guards, a failure to erect 
and maintain fences and cattle guards will not of 
itself render a railroad liable for injuries to ani- 
mals.7* However, even where railroads are not 
required by law to construct any fences, they must 
exercise ordinary care to avoid injury to animals 


which, while lawfully at large, may wander on the 
track and while the failure to fence is not nec¬ 
essarily a want of ordinary care,75 it may consti¬ 
tute negligence in a particular case 76 The rail¬ 
road may at any time remove structures voluntarily 
constructed without incurring liability, independ¬ 
ently of negligence, for injuries resulting there- 
from.77 

§ 560. — When Required by Statute 

Compliance with a fencing statute does not relieve 
a railroad company from liability for injuries resulting 
from negligence in the operation of its trains; non- 
compliance may subject the railroad company to liability 
under the terms of the statute regardless of negligence, 
and such noncomplianoe may also constitute negligence 
so as to support a recovery on the basis of common-law 
negligence. 

Where a railroad constructs and maintains suffi¬ 
cient fences and cattle guards as required by law, 
it is not liable for injuries to animals in the absence 
of proof of negligence ;78 but the fact that fences 
and cattle guards are maintained does not relieve 
the company from liability on the ground of negli¬ 
gence in the operation of its trains,79 although in 
some states the railroad company is not liable in 


68. Vio —Ocusins v. Hannibal, etc, 
R. Co, supra 

S C —Cobb V, Columbia, etc;, R. Co., 
15 S.B. 878, 37 SO. 194. 

68. NT.—Chapman v. New York 
Cent. R. Co., S3 N.T. 369. 88 AmD. 
392 

B2 CJ. p 74 notes 50, 51. 

70. Neb —^Union Pac. R. Co. v. Mey¬ 
er, 107 NW. 793, 76 Neb 549 

52 C J. p 88 note 41 

Parties in actions for injuries to ani¬ 
mals see infra 5 634 

71. Ind—New York, etc, R. Co. v. 
Auer, 6 N.B. 330, 106 Ind, 219, .65 
Am.R. 734. 

62 C. J. p 88 note 44. 

72. Ark—St Louis, etc, R Co v. 
Norton, 73 S.W. 1096. 71 Ark. 314. 


73- La—^Pnedman's Estate v. Tex¬ 
as & Pac JEty Co ^ 25 So 2d 88, 
209 Lia. 640—^Edwards v. Thompson, 
App., 2 So.2d 493. 

62 O-L p 28 note 73. 

74- XJ.S.—Gulf, etc, R. Co. v. Wash- 
ingrton, Ind-T., 49 P. 347, 1 C.CJL 
286 . 

52 C.J. p 28 note 75. 

75. La.—^ETriedman^s Estate v. Texas 
& Pac. Ry. Co, 25 So 2d 88, 209 
La. 640, 160 A LR. 1228—Moody v. 
Texas & P. Ry. Co, App, 37 So.2d 
346—Smith v. Thompson, App, 186 
So. 71 

N.M.—Hlttson V Chicago, R. L & P. 
Ry. Co., 86 P.2d 1037, 43 N.M. 122, 

52 C J. p 28 note 76. 

76. La.—Pnedman's Estate v. Texas 
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& Pac By. Co., 26 So 2d 88, 209 
La. 540. 

Tex —^Bigham v. Hines, Clv.App, 226 
SW 512. 

62 C J p 28 note 74. 

77- Ky —^McEee v. Cincinnati, etc, 
R. Co., 43 SW. 241, 102 Ky. 253, 19 
Ky.L. 1270. 

52 C J. p 28 note 79. 

Failure to repair fence voluntarily 
erected see infra § 677. 

78. Tex.—St. Lou^a Southwestern B 
Co. V Cox, Civ.App„ 248 S.W. 1101. 

52 C J. p 29 note 90. 

Duty to construct and maintain 
fences and cattle guards see supra 
S§ 176-181. 


78. Ky.—Liouisvllle^ eta, B- Co. v. 
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the absence of gross negligence or intentionally in¬ 
flicted injury80 or unless the injury was wantonly 
or willfully inflicted.8l Compliance with the fenc¬ 
ing statute can in no way justify an injury wan¬ 
tonly inflicted,82 Where a statute does not require 
the railroad to fence its line of tracks but relieves a 
company whose tracks are fenced of the burden, 
resting on a company whose tracks are unfenced, 
of proving its freedom from negligence, adequate 
fencing does not affect the liability of the rail- 

road.83 

Noncompliance with statute Where animals go 
on a railroad right of way by reason of the failure 
of the company to maintain fences or cattle guards 
as required by law, and are injured, the company is 
liable regardless of any question of negligence in 
the operation of its trains,®^ this being the rule 
where the statutes so provide,*8 and likewise where 
there is no express provision to that effect in the 
statute. 88 Liability in such case does not depend 
on a showing of negligence,87 unless common-law 
negligence rather than the violation of a statutory 


duty is made the basis of the recovery sough,t.88 
Conversely, defendant cannot avoid liability by 
proof of the absence of negligence,8® or proof that, 
with respect to the management of the train, the 
accident was unavoidable 80 

The same rule of absolute liability for injuries to 
animals due to failure properly to fence attaches 
under a statute which does not in express terms 
require the railroad to fence but which merely sub¬ 
jects the railroad to liability for injuries to stock 
on unfenced portions of its hne,9i although the rule 
IS otherwise under a statute which merely provides 
that if the right of way is not adequately fenced 
the railroad company must prove its operatives 
free from negligence.82 Moreover, the violation 
of the statutory duty to fence may be in itself an 
act of negligence sufiicient to support a recovery at 
common law, 83 although it has been held that where 
a statute does not require a railroad to fence its 
right of way, but merely imposes liability for in¬ 
juries in the absence thereof, the absence of a 
fence cannot of itself support a recovery on the 


Simmons, 3 SW. 10, 85 Ky. 161, 8 
KyL 896. 

52 C J x> 29 note 91 

80. Tenn—Greer v Nashville, etc, 
R Co, 66 S.W 860, 104 Tenn 242 

81. NT—Bell V. Erie R Co. 171 
N.T S. 841, 183 App Div. 608. 

52 C J. p 29 note 94. 

82. Ind.—^New Albany, etc, R, Co 
V McNamara, 11 Ind 643 

83. La —^Friedman's Estate v Texas 
& P. Ry. Co, 25 So 2d 88, 209 La 
640, 163 ALR. 1228. 

Statute "exuoourag'es” fenoin^* 

The statute relative to a railroad's 
fencingr its rlgrht of way encourages 
railroads to adequately and properly 
fence their rights of way, which are 
their private property, by offering 
freedom from responsibility for the 
killing of stock thereon when so 
fenced—Smith v. Thompson, LaApp., 
186 So. 7L 

84. Term-—Southern Ry. Co v. Lew¬ 
is. 196 SW.2d 321, 29 Tenn App 
261. 

61 CJ p 718 note 64 [a]—«2 C.J, p 
29 note 96. 

Statute limited to crop damage 
Statute providmg for damages for 
railroad's failure to fence tracks held 
to relate to loss suffered by land- 
owners whose crops are Injured by 
trespassing animals that pass into in- 
closure over insufficient cattle guards 
and not to relate to damages for in¬ 
jury to trespcussmg amnlals or injury 
animals receive in attempt to pass 
over cattle guards.—Southern Ry. Co. 
V. Morrell. 89 S.W.2d 161, 169 Tenn. 
463. 


85- NT—^Poster v Brie R Co, 299 
N.TS 617, 164 Misc 709. 

Tex—Port Worth & D C Ry Co v. 
Welch. Civ App. 188 SW2d 730, 
error refused 
Validity of statute 

The development of transportation 
by motor carriers, smce enactment of 
statute making railroads liable for 
stock killed by trams on unfenced 
right of way, has not rendered stat¬ 
ute unconstitutional by depriving 
railroad of ‘'equal protection of law" 
and "due process of law" because of 
discrimination between railroads and 
other earners on which no such lia¬ 
bility IS imposed—Fort Worth & I> 
C Ry. Co. V. Welch, Tex-CivApp, 
183 S W2d 730, error refused. 
Construction of statute 

Statute imposing liability on rail¬ 
road corporation for injury to cattle, 
horses, sheep, and hogrs, mflicted by 
its agents, engines, or cars, as result 
of failure to provide a proper fence 
against such stock, must be stnctly 
construed and cannot be extended.— 
Poster V. Erie R Co, 299 N.T.S 617, 
164 Misc 709. 

88. N.M—^Bhttson v. Chicago, R. I 
& P. Ry. Co, 86 P.2d 1037, 43 N.M. 
122 . 

62 C J. p 29 note 97- 

87. m. —^Toledo, etc., R. Co. v. Lo¬ 
gan, 71 Ill 19L 

Mo—Nall V St Louis, etc, R. Co, 
69 Mo. 112. 

88. HI.—^Terre Haute, etc., R. Co. 
V. Augustus, 21 Ill 186. 

Ind—Campbell v. Indianapolis, etc., 
Tract. Co, 79 N.E. 223, 39 Ind App 
66 

Common-law liability see supra § 659 

1159 


89. Va—^Norfolk, etc, R Co v. 

Johnson, 22 S B 605, 91 Va 661 
62 C.J p 29 note 3 

9a Tenn—Cincinnati, etc, R Co 
V. Stonecipher, 32 SW 208, 95 

Tenn 811 
62 C J p SO note 4. 

91- Tenn —^Louisville & N. R Co v. 
Gillespie, 172 SW2d 1016, 26 Tenn 
App 390. 

62 C.J p 30 note 6 

Resignation of railroad's conduct as 
negligence 

The railroad's liability grows out 
of its negligence in failing to refrain, 
m the absence of a sufficient fence, 
from killing or injuring plaintiff's 
livestock by locomotive or cars on 
any portion of the line which it is 
lawful to fence; but if the killing or 
injury occurs m any other way or on 
parts of the line which it is unlawful 
to fence, Lability must be based on a 
showing of negligence generally — 
Payne v. Clifford, 211 P. 666, 24 Ariz 
489- 

92. La—^Friedman's Estate v Texas 
& P. Ry Co, 24 So 2d 167, re¬ 
versed on other grounds 26 So 2d 
88, 209 La 640, 163 ALR 1228— 
Daughdrill v. Texas & N O R 
Co, App., 20 So 2d 644—Smith v 
Thompson, App, 185 So 71—Jeter 
V Texas & P Ry. Co, App, 149 
So 144. 

93. Kan—^Roman v. St Louis-San 
Francisco R Co., 246 P. 115, 120 
Kan 685. 

Mo.—Scott V. Atchison, T. & S PR. 
Co, App., 82 SW.2d 139—Shell v- 
Missouri Pac R Co., 112 S.W. 39, 
132 Mo.App 628. 
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ground of negligence.®^ Liability of the railroad 
cannot be grounded on its violation of a fencing 
statute held to be unconstitutional.®® 

Railroad corporations which are not within the 
terms of the fencing statute cannot be held liable 
thereunder.®® Particular statutes have been held 
to impose liability on corporations operating lines 
within the state,on railroads operated by mining 
and lumber companies,®® and on railroads incor¬ 
porated or constructed before the enactment of the 
fencing statute,®® unless exempted therefrom by the 
terms of their charters^ or by the terms of the gen¬ 
eral law.2 However, a special charter in terms pro¬ 
tecting It from interference which w’ould detract 
from its profits does not constitute an exemption 
from the operation of the fencing statute.® Some 
statutes,^ but not others,® have been held to impose 
liability for noncomphance with fencing require¬ 
ments on railroads operated by electricity. 

Places not required by statute to he fenced. 
Where animals go on a railroad track at places 
where the railroad company is not obliged to fence 
or construct cattle guards, within the rules dis¬ 
cussed infra §§ 569-574, and are killed or injured, 
the case must be decided on common-law pnnciples 
as if no statute on the subject of fencing existed,® 
and there can be no recovery against the railroad 
in the absence of proof that the injury was caused 
by its negligence,'^ as where the accident occurs on 
the station grounds,® or, as discussed infra § 573, 
at the crossing of a public highway. The degree 
of care required and consequent common-law lia¬ 
bility vary according to whether the animal injured 
was rightfully or wrongfully on the track,® tibe com¬ 
pany being liable for injuries due to a failure to 


exercise ordinary care and diligence,^® unless the 
animal was unlawfully at large or a trespasser on 
the track, in which case, as discussed infra § 566, 
the company will be liable only for gross negli¬ 
gence or injuries wantonly or willfully inflicted 

§ 561. —— Effectof Agreement or Waiver 

A railroad company agreeing with an adjoining land- 
owner to fence its tracks fs liable for injuries to animals 
occasioned by its failure to carry out the agreement; 
an adjoining landowner who has agreed to construct 
fences or cattle guards or who has otherwise waived 
his rights to recover cannot maintain an action against 
the railroad company for injuries to animals due to the 
absence of fences or guards. 

Where a railroad company in consideration of 
the grant of a right of way or other valuable con¬ 
sideration contracts with an adjoining landowner to 
fence its tracks, it is liable to such owner for injury 
to animals occasioned by its failure to construct or 
maintain such fences in accordance with the terms 
of Its agreement.!! Liability follows breach of the 
agreement regardless of the railroad's compliance 
with its statutory obligations to fence.!® 

Waiver or agreement of adjoining landowner. 
An adjoining owner cannot maintain an action 
against the railroad company for injuries to animals 
due to the absence of fences or cattle guards which 
he has agreed to construct and maintain or where 
he has otherwise waived his rights to recover,!® 
and the railroad has not been negligent in its op¬ 
erations;!^ but a railroad company cannot by con¬ 
tract or agreement with an adjoining landowner 
with respect to the building of a fence by the lat¬ 
ter relieve itself of liability for the killing or in¬ 
juring of livestock resulting from the company's 
negligence, since such a contract is void !® 


94. Tex—ChlcafTo, R, I & G Ry. 
Co V. Rhone, CIv.App, 106 S.W 2d 
707, error dismissed 

95. Colo—^Denver, etc, R. Co v. 

Shaw, 188 P. 1052, 58 Colo. 103— 
Colorado, etc, R Co. v. 116 

P. 142, 61 Colo 131. 

96. NJ—Vandorn v. New Jersey, 
etc, R. Co, 8 A. 99, 42 N J.Rq. 
468. 

52 C J p 30 note 9. 

97. N.T.—Purdy v. New York, etc., 
R Co. 81 N.Y. 363. 

96. Mo.—Webb V Southern Missouri, 
etc, R Co, 92 Mo.App. 53 

99. Pa.—Shurley v. New York, etc, 
R Co, 15 A. 667, 121 Pa 611, 

52 C J. p 30 note 14. 

1. Minn.—Whittier v Chica^ro, etc., 
R, Co, 24 Mmn 394. 

3. Mont—Menard v. Montana Cent 
R. Co, 56 P. 692, 22 Mont 340 
62 C.J. p 30 note 16. 


3. Ind —^Indianapolis, etc, R Co. v. 
Kercheval, 16 Ind 84. 

4. Mo —^Morrison v. Kansas City, 
etc, R Co,. 146 aw. 137, 162 Mo 
App. 662 

52 C.J. p 30 note 12. 

5. Ohio.—^Brindle v. Cleveland, etc, 
R. Co, 4 Ohio App. 135. 

a Neb.—Clary v. Burlmgton, etc, 
R Co, 16 N W, 220, 14 Neb 232 

52 GLJ. p 28 note 81. 

7- La.—OBdwards v. Thompson, App., 
2 So 2d 493. 

52 C.J. p 28 note 82. 

& Neb.—Cox V. Chlcagro, etc, R, Co., 
126 N.W. 99, 87 Neb. 136. 

52 C J p 29 note 83. 

9, Tex—^International, etc., R. Co v. 
Cocke, 64 Tex. 151. 

la Iowa —Whitbeck v. OubuQue, 
etc., R. Co, 21 Iowa 103. 

Kan—^Prickett v. Atchison, etc., R 
Co., 7 P. 611. 33 Kan. 748. 
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11- TJ S.—Gulf, etc, R. Co. v. Wash¬ 
ington, IndT., 49 F. 847, 1 C C.A. 
286 

52 C J p 30 note 20. 

13. NY.—^Thompson v. New York, 
etc., R Co, 1 Thompa &C. 411. 

13. CaL—Unrierht v. San Francisco, 
etc, R Co, 33 Cal. 230. 

52 C J. p 30 note 22. 

Befault beyond Umltatloa period 
The landowner does not acquire the 
nsrht to maintain such an action by 
continuing* his own default beyond 
the period of the statute of limita¬ 
tions.—^Talmadsre v. Rensselaer, etc., 
R Go, 13 Barb. N.Y,, 493. 

14k Tex.—Kvans v. Mlssouri-Kansas- 
Texas R R. of Texas, Civ.App., 132 
S.W.2d 915. 

15. Ala.—Gulf. M. & O. R Co v 
Scott, 27 So 2d 160, 82 Ala App 326, 
certiorari denied 27 So 2d 152, 248 
Ala. 250. 
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Agreements releasing a railroad from liabilities 
to adjoining landowners for failure to fence are 
not binding on persons not parties to the contract 
or assenting thereto,except under and to the ex¬ 
tent of conditions imposed by statute nor are such 
agreements available as a defense to a second rail¬ 
road not party or privy to the contract.^^ The 
waiver of one of several owners entitled to the 
statutory protection does not affect the rights of 
the other owners.^® It is held by some authorities 
that a tenant is bound by his landlord’s waiver or 
agreement,^® although other authonties hold that 
a tenant, who has no notice and is not chargeable 
with notice of the waiver or agreement, is not 
bound thereby.2i 

A covenant in a deed of a right of way by which 
the landowner agrees to maintain the necessary 
fences runs with the land and estops all persons 
holding through or under him to maintain such ac¬ 
tions to the same extent as the grantor himself 
but a personal agreement of the grantor does not 
run with the land or bind a subsequent owner ;23 
nor does a conveyance of the right of way to the 
railroad with a release of its obligation to fence, 
but containing no covenant by the grantor to fence, 
affect the rights of a tenant of the grantor as 
against the railroad ^4 Covenants in a deed with 
respect to the maintenance of fences do not bind 
persons who are strangers thereto ^5 While an 
agreement between a railroad and a landowner does 
not affect the rights of third persons, a third person 
cannot recover where a lawful fence has been con¬ 
structed and maintained by the landowner as he 
agreed to do,26 and this is so regardless of wheth¬ 
er the agreement was made before or after the en¬ 
actment of the fencing statute 27 

§ 562. - Delegation of Duty to Third 

Persons 

A railroad company ordinarily cannot avoid its lia- 

16. Iowa—Warren v K & D M R 
Co , 41 Iowa 484 

52 C J p 30 note 25 

17. Ill —Lynch v. Baltimore, etc, R 
Co, 88 N E 1034. 240 Ill. 667. 

52 C J p 31 note 26 

18. NT —Shepard v. Buffalo, etc., R. 

Co , 36 N Y 641. 

19. Mo—^Parks v. Hannibal, etc., R 
Co , 20 Mo App. 440. 

52 C.J p 81 note 28. 

20. Ind—^Indianapolis, etc, R Co v 
Petty. 26 Ind 418 

21. Mo—Thomas v Hannibal, etc, 

R Co, 82 Mo 538. 

22. N.T.—Bell v Erie R Co, 171 N 
TS. 841, 183 AppDiv. 608. 

52 O.J. p 31 note 33. 


bility resulting from failure to fence adequately by show¬ 
ing Its agreement with a third person, imposing on the 
latter the duty to construct and maintain the fences. 

A railroad company cannot avoid its liability 
for inj*uries to animals occasioned by the absence 
or defective condition of fences or cattle guards 
by showing that it had contracted with some third 
person to construct or maintain them and that the 
injury was due to a failure of such person to com¬ 
ply with his agreement,^® tmless, as discussed supra 
§ 561, the owner of the injured animal is the same 
person who assumed the duty of maintaining the 
fences or is a party to, or otherwise bound by, his 
agreement. 

§ 563. - Prior Award of Damages or 

Compensation to Landowner 

Under a statute to such effect, a railroad is relieved 
from liability for failure to fence as to owners who have 
been paid compensation for fencing; and in some juris¬ 
dictions, but not in others, this is the rule even in the 
absence of a statute specifically so providing. 

Even in the absence of statute specifically so pro¬ 
viding, it has been held that a railroad company is 
relieved from any liability for failing to maintain 
fences to a landowner who in the award of damag¬ 
es for the taking of his land is allowed compensa¬ 
tion for this purpose,23 especially where he received 
compensation therefor prior to the statute requir¬ 
ing railroads to fence,20 although the road was not 
completed at the time of the enactment of the stat- 
ute.2l In other jurisdictions, however, it is held 
that a landowner who has been allowed compensa¬ 
tion for building fences, but has failed to- do so, 
may nevertheless recover for injuries to his stock.32 

Under statutes in some jurisdictions, a railroad is 
relieved from liability for failure to fence as to 
owners who have been paid compensation for fenc¬ 
ing,23 but this statutory defense is not available to 
a railroad in an action grounded on its negligence 
independently of its liability for failure to fence.34 

29. Ill —Rockford, etc., R Co v 
Lynch. 67 Ill 149 

52 C J. p 31 note 48 

30. Wis —Johnson v. Milwaukee, 
etc., R Co, 19 Wis, 137, 

62 C J p 31 note 44. 

31. Mass —Baxter v. Boston, etc, R 
Co , 102 Mass 383 

32. Ind,—^Baltimore, etc, R Co v. 
Johnson, 59 Ind 188 

52 CJ p 31 note 46 

33. Ky—Louisville, etc, R Co v. 
Belcher, 12 SW 196, 89 Ky 193, 11 
KyL 393 

62 C J p 32 note 47 

34. Ky—Louisville, etc, R Co v. 
Wilson, 204 S W. 72, 181 Ky. 322. 


23. Mo—Hawkins v St Louis, etc, 
R Co, App, 202 SW 1060 

52 CJ p 31 note 34 

24. Ind—Cincinnati, etc, R Co. v. 
Hildreth, 77 Ind. 604 

25. Ind—Cincinnati, etc, R Co v 
Ridgre, 54 Ind 39 

N Y —Corwin v. New York, etc, R 
Co , 13 N.Y 42 

26. N.Y—Bell V Erie R Co. 171 
NYS. 341, 183 AppDiv 608 

27. N.Y—^Bell v Erie R Co, supra 

28. Kan —Chicagro, etc, R Co v. 
Hutchinson, 25 P. 576, 45 Kan 186 

52 C J. p 31 note 40 
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§ 564. -Time for Construction 

Where a statute expressly allows a certain time for 
construction of fences, a railroad company cannot ordi¬ 
narily be held liable for injuries resulting from the ab¬ 
sence of fences before the expiration of such time. 

Where a statute expressly allows a certain tune 
for construction of fences after the road is open 
for use or after the passage of the act creating the 
liability, it is necessary for plaintiff to show that 
this time had elapsed at the time of the injury com¬ 
plained of, if he bases his right to recover on the 
statute,35 except in jurisdictions where the statute 
allowing a fixed term for construction is interpreted 
as merely providing an additional remedy, and as 
not taking away by repeal the rights of stock own¬ 
ers under other existing statutes to hold the rail¬ 
road liable for failure to fence at any time without 
regard to the time when the road should be complet¬ 
ed or put into operation.^® Generally, however, if 
the statutory period has not elapsed, there can be 
no recovery unless actionable negligence in the op¬ 
eration of the train is shown ;37 nor will the fact 
that the railroad voluntarily constructed the fence 
and failed to keep it in repair before the lapse of 
the statutory period add to its obligation.38 Where 
the statute provides that the time for construction 
shall be determined for each railroad by public au¬ 
thorities named therein after hearing, a railroad is 
not liable for failure to fence in the absence of the 
statutory determination 39 

When statutory period begins to run. Under 
statutes requiring railroad companies to fence their 
tracks within a fixed period after the road is ''open 
for use” without further qualification, the statutory 
period begins to run from the time when the rail¬ 
road begins to operate its trains over it for con¬ 
struction purposes,^® at the point where the ammal 
cntered,^^ The fact that the road is still under the 


control of the contractors does not change the lia¬ 
bility of the railroad m that respect.^® 

§ 565. - Species of Animal Injured 

The species of animals, for injuries to which railroad 
companies are liable where such injuries result from 
failure to fence, depend on the language and provisions 
of the particular fencing statute. 

Statutes requiring railroad companies to main¬ 
tain fences or rendering them liable for injuries to 
animals where no fences are maintained are de¬ 
signed for the protection of all domestic animals 
and will be liberally construed to this effect and 
not restncted to the particular animals men¬ 
tioned ,^3 nor will a statute making a railroad lia¬ 
ble for injuries to "animals” killed or injured, with¬ 
out specifying the kind or size of such animals, be 
limited to those of such size as would endanger the 
safety of trains in case of a colhsion.^^ So a stat¬ 
ute requiring railroads to maintain fences sufficient 
to exclude "cattle, horses, sheep, and hc^s” will be 
construed to include asses^^ and mules the 
words "horses, cattle, mules or other animals” will 
be construed to include hogs 7 and the term 
"stock” will be applied to any live stock, including 
hogs as well as cattle and horses,^* not dogs>3 
Under a statute making railroads liable for all ani¬ 
mals killed or injured except where the road is "en¬ 
closed by a good and lawful fence,” the company 
will be liable for injuries to all animals as to which 
a good and lawful fence would be any protection,59 
including hogs which such a fence would exclude,5i 
but not for injunes to animals which a good and 
lawful fence as defined by the general fence laws 
would not exclude,53 the burden, however, being on 
defendant to show that the animal injured was 
within the exception.53 Under a statute requiring 
the construction of hog-tight fences, the railroad 


35. Colo—Colorado, etc, R Co v. 
Neville, 92 P. 966, 41 Colo. 393 

62 C.J. p 32 note 53> 

36. Ind—Terre Haute, etc. Tract 
Co V. Phillips. 97 N.E. 1014, 49 Ind. 
App. $43. 

37. IIL—Oilman, etc,, R. Co v Spen¬ 
cer. 76 III 192. 

38. Ill—^Toledo, etc., R. Co v Mil¬ 
ler, 45 Ill, 42. 

52 C J p 32 note 56* 

39. Philippine—^Nate v Manila R 
Co,. 36 Philippine 531. 

4a Ill.—^Rockford, etc., R, Co. v 
Hedm, 65 Ill. 366. 

52 C.J. p 82 note 61. 

41. m.—^Toledo, etc., R Co. v. Darst, 
51 HI. 365. 


42. HI —^Rockford, etc, R. Co. v. 
Heflin, 65 lU, 366 

43. Ill —Ohio, etc., R Co v. Bru- 
bfiLker, 47 Ill 462. 

Mo — Henderson v Wabash, etc , R 
Co., 81 Mo 605. 

44. Ind.—^Indianapolis, etc, R Co. v. 
MarshaU, 27 Ind. 300 

52 C.J. p 32 note 66. 

45. Ill —Ohio, etc, R Co V, Bru¬ 
baker, 47 IIL 462 

46. Ill—Toledo, etc, R. Co. v. 
Cole, 50 Ill 184. 

47. Mo—^Henderson v Wabash, etc., 
R. Co., 81 Mo. 605. 

48i Iowa—^Lee v. Minneapolis, etc., 
R. Co., 23 N.W. 299, 66 Iowa 131. 


R Co, 284 SW. 894, 163 Tenn. 649, 
46A-L.R 1530 
62 C J. p 38 note 72. 

50. Kan —^Missouri Pac. R. Co* v. 
Bradshaw, 6 P. 917, 33 Kan 633. 

Minn —^ECal verson v Minneapolis, 

etc., R. Co., 19 NW. 392, 82 Minn 
88 . 

51. Iowa—^Lee v. Minneapolis, etc, 
R. Co, 23 N.W 299, 66 Iowa 131 

52 C J. p 33 note 74. 

52. Kan.—Atchison, eta, R- Co. v. 
Yates, 21 Kan. 613. 

52 C J. p 83 note 75. 

53. Elan —^Missouri Pao. R. Co. v. 
Bradshaw, 6 P 917, 38 Khn. 533. 

Minn.—^EEalverson v. Minneapolis, 
etc, R. Co., 19 N.W. 392, 32 Mmn. 
88 . 


49. Tenn.—Howard v. Nashville, eta, 
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IS liable for injuries to hog’s escaping on to the track 
through an insufficient fence.®^ 

Under statutes in other jurisdictions, the railroad 
IS liable for injuries to “live stock running at large” 
if it does not fence,®® and under these statutes, re¬ 
covery has been allowed for injuries to a horse 
which had escaped from the control of the owner, 
although having on a halter and a bridle;®® for 
injuries to a young colt which had wandered away 
from its mother, although the mother was under the 
owner’s control,®*^ for injuries to a steer which had 
strayed away from the rest of the herd and had 
been left behind without the herdsman’s knowl¬ 
edge,®® for injuries to a team of horses harnessed 
to a wagon which had broken away from where it 
had been hitched and escaped from the owner;®® 
but not for injuries to a team of horses where the 
driver had fallen asleep from intoxication and the 
horses had wandered away from the road.®® 

§ 566. -Trespassing Animals and Effect 

of Stock Laws 

The fact that an animal was straying or trespassing 
when It was injured does not relieve a railroad company 
from liability for failure to fence as required by statute, 
nor does a stock law prohibiting the running of animals 
at large have such effect; but where a railroad is not 
required to fence, it is not liable for Injuries to an ani¬ 
mal at large In violation of a stock law in the absence 
of acts of negligence other than the failure to fence or, 
according to some authorities, in the absence of gross 
negligence or willfulness. 

Provided the owner of the injured animal is en¬ 
titled to the benefit of the fencing statute, under 
the rules discussed infra § 581, and provided the 
animal entered on the railroad right of way at a 
place where the statute applies, under the rules dis¬ 
cussed infra §§ 569-574, the fact that the animal 
was straying or trespassing when it was injured 
does not release the railroad from its liability for 
failure to fence when the statute requires it.®^ 
Stock laws pro'hibiting the running at large of 
domestic animals do not relieve railroads from their 


statutory duty to maintain fences and cattle guards, 
or their liability for injuries due to their failure to 
do so,®2 although under the circumstances of some 
cases it has been held that, where stock is allowed 
to run at large in violation of law and the railroad 
has neglected its statutory duty to fence its tracks 
but is not guilty of any other negligence, plaintiff 
cannot recover.®® However, where railroads are 
not required to fence and animals are unlawfully 
at large in violation of such laws, the company will 
not be liable except for gross negligence or injuries 
wantonly or willfully inflicted,®^ or, under a stat¬ 
ute so stipulating, for negligence in the operation of 
Its trains,®® or where, although the animals are 
trespassers, the duty of the railroad company with 
respect to them is to exercise ordinary care;®® 
but the rule is otherwise where the animals are not 
unlawfully at large in violation of such laws.®"^ 
Where the statute does not require the railroad to 
fence but provides for its absolute liability for the 
killing of stock if it does not, and for its liability 
for negligent operation of its trains only, if it fenc¬ 
es, a railroad which has not fenced is held abso¬ 
lutely liable for stock killed, even where the stock 
law prohibiting animals at large is in force ®® Un¬ 
der statutes making a railroad liable if its road is 
not fenced “unless the injury complained of is occa¬ 
sioned by the willful act of the owner or his agent,” 
it is held that recovery can be had, even though the 
animal was unlawfully at large when injured,®® 
and even though the owner was guilty of negligence 
resulting in the animal’s being at large,and even 
though he permitted it to run at large in proximity 
to defendant’s unfenced railroad track'll 

§ 567. - Place of Entry of Animal on 

Track 

Ordinarily, It is the place of the animal's entry on 
the tracks rather than the place of the accident which 
fixes the railroad company's liability for failure to main¬ 
tain adequate fences; the liability of the railroad for 
injuries to animals entering on its tracks from the high- 


54- Kan—Abbey v. Schaff, 194 P 
190, 108 Kan. 85 

55. Iowa.—^Inman v. Chicag-o, etc., R 
Co, 15 NW 286, 60 Iowa 459. 

52 C.J p S8 note 80. 

56. Iowa—Welsh V Chicago, etc, R 
Co., 6 N.W. 13, 53 Iowa 632 

57. Iowa.—Smith v. Kansas City, 
etc, R. Co, 12 N.W. 619, 58 Iowa 
622. 

5& Iowa—Valleau v. Chicago, etc, 
R. Co. 36 N.W. 760. 73 Iowa 723. 

69. Iowa.—tinman v. Chicago, etc., R 
Co., 16 N.W. 286, 60 Iowa 459. 

60. Iow€L—Grove v. Burlington, etc, 
B. Co., 39 N.W- 248, 76 Iowa 163. 


61. Mo —^Kitsock V. Chicago, etc, R. 
Co., App, 226 SW. 269. 

52 C J. p 33 note 89 

62. Kan—Atchison, etc, R Co v. 
Riggs, 8 P. 306, 31 Kan 622 

52 C J p 33 note 91 

63. Ill.—^Peoria, etc, R. Co. v. 
Champ, 76 Ill 677. 

62 C J. p 33 note 92 

64. Ind —^Indianapolis, etc, R Co v. 
McClure, 26 Ind. 370, 89 AmB. 
467 

52 C.J. p 33 note 94 

65. Tex —^Houston, eta, R. Co. v. 
Nusshaum, 94 S W. 1101, 48 Tex 
Civ App. 410 

52 C.J p 38 note 95. 
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C. & St L R Co, 177 NB. 611, 39 
Ohio App 346 

67- Mo —Gorman v Pacillc R Co , 26 
Mo 441, 72 Am D 220 

52 G J p 34 note 96. 

68. Tex—^Pt. Worth, etc, R. Co v 
Poison, Civ.App, 106 S W 429. 

52 C J. p 34 note 99. 

69- Iowa.—^Krebs v. Minneapolis, 
eta, R. Co., 21 NW. 131, 64 Iowa 
670 

70. Iowa.—^Krebs v. Minneapolis, 
etc., R. Co, supra. 

71. Iowa—^Lee v. Minneapolis, eta, 
R Co, 28 N.W. 299, 66 Iowa 131. 
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way or from lands on which they have been trespassing 
depends on the particular statutes involved. 

In an action against a railroad company for inju¬ 
ry to animals due to a failure to maintain fences, it 
IS the place where the animal entered on the track 
and not the place of the accident which fixes the 
liability ^^d, similarly, it is the fenced or un¬ 
fenced condition at the place where the animal en¬ 
tered on the track that determines who has the bur¬ 
den of proof as to negligence, where the fencing 
statute affects onlj- the burden of proof,as dis¬ 
cussed generally supra § *560 If the entry was at 
a place where there should have been a fence but 
there was not the company is liable,^4 although the 
accident occurred at a point where no fencing was 
required ;75 or where a suiEcient fence was main¬ 
tained;'^® while, on the other hand, the company is 
not liable if the animal entered at a place where 
there was a sufficient cattle guard,or where the 
company was not required to fence,^® although the 
accident occurred where the company should have 
maintained a fence but failed to do so,*^^ unless the 
passage of the animal along the track from the 
place of entry, which was not a place required to be 
fenced, to the place of mj'ury was due to the ab¬ 
sence of a cattle guard at an intermediate place 
which it was the duty of the company to close with 
a cattle guard.®® The fact that there were open¬ 
ings in the fence, made for the use and convenience 
of plaintiff which it was not the railroad’s duty to 
keep closed, through which the animals might have 
gone on to the track, will not affect the liability of 
defendant railroad if the animals entered the right 
of way at some other opemng which it was the 
railroad’s duty to keep closed.®^ 

Entry from highway. Where railroad compames 

73. Mo—Humphreys v Chicago, M, 

St P & P R. Co. App, 83 SW.2d 
686 —Beat v Atchison, T & S. F. 

Ry. Co, App, 76 SW2d 442 

Oki—Coxpns Juris guoted in Mis¬ 
souri, & T. Ry Co. V Beatty, 32 
P.2d 892, 893. 168 Okl. 264 
52 C J. p 34 note 9. 

73- La—^Holley v. Louisiana & A. 

Ry. Co, App.. 156 So. 790. 

74. Kan—^Atchison, etc R- Co. 

Jones, 20 Kan 627- 

52 C.J p 34 note 10, p 114 note 64. 

Place of first entry 

Where, under uncontradicted evi¬ 
dence. mules escaped from pasture 
through defect m fence along- right 
of way of railroad, although, before 
they were killed by train, they might 
first have left the right of way and 
returned thereto at public crossing 
or station grounds, issue whether 
mules entered nght of way at pub¬ 
lic crossing or station grounds was 


are required by law to maintain fences and cattle 
gfuards, the company will be liable for inj’uries to 
animals which go on the track from a highway run¬ 
ning parallel therewith, where no fence is main¬ 
tained,®2 even though the railroad’s right of way 
occupies a part of the public highway,®® or for in¬ 
juries to animals which enter at the intersection of 
a highway owing to the absence, or defective con¬ 
dition, of cattle guards®^ or end or wing fence con¬ 
necting therewith ®5 If a cattle guard sufficient to 
turn ordinary stock is maintained, the company is 
not liable for an injury to an ammal which enters 
from a highway by jumping over such cattle 
guard.®® 

Under statutes requiring fences and cattle guards 
and providing that “until such fences and cattle 
guards shall be duly made, the corporation shall be 
liable for all damages which shall be done by their 
engines to animals” on their tracks, the company is 
liable without regard to whether at the time of en¬ 
try the animals were rightfully or wrongfully on 
the highway;®*^ but, under later statutes in some of 
these jurisdictions omitting this “absolute liabil¬ 
ity” clause, as it is called, with respect to cattle 
guards, but retaining it as to fences, it is held that 
there is no statutory liability on a railroad for in- 
junes to a trespassing animal which entered from 
the highway over a cattle guard which was not suf¬ 
ficient to turn cattle.®® In jurisdictions where the 
statute requinng railroads to build fences and cat¬ 
tle guards is construed as designed to protect only 
the owner or custodian of animals rightfully on the 
adjoining land or in the highway, as discussed in¬ 
fra § 581, It is held that if the animal injured was 
unlawfully at large and wrongfully on the highway 
at the time of entry, the company is not liable, al- 

51. Iowa.—^Accola v. Chicago, etc. 
R, Co, 30 N.W 603, 70 Iowa 186. 

52. Mo —^Emmerson v. St Louis, 
etc, R Co, 36 Mo App. 621 

83. Mo —^Emmersou v. St. Louis, 
etc, R. Co , supra 

84. Mo —Adams v. St. Louis, etc, 
R Co, 116 S.W. 1119, 136 Mo App 
157 

62 C.J p 35 note 27. 

85. Ind—Jeffersonville, etc., R Co, 
V Avery, 31 Ind. 277 

88. Ill—Chicago, eta, R. Co v Far- 
relly, 3 111 App. 60. 

87. Vt.—Quimby v. Boston, etc., R. 
Co., 46 A. 223, 71 Vt- 301. 

62 C J. p 35 note 31. 

88. N-T —^Bateman v. Rutland R. 
Co, 106 N.T.S. 970, 54 Mlsa 312, 
affirmed 110 N.T.S. 606, 126 App. 
Dlv, 611. 


not In case, since first entry onto 
tracks was controlling,—Best v At¬ 
chison, T & S. F. Ry Co., Mo App, 
76 S W 2d 442. 

75. Kan.—^Kansas City, etc, R Co 
V Burge, 21 P 689, 40 Kan 736. 

62 C J. p 34 note 11. 

7GL Minn.—Green v. St Paul, eta, 
R. Co., 61 N.W. 1130, 60 Minn. 134 
52 C.J. p 34 note 12. 

77. Ill—Chicago, etc, R Co v. Par- 
relly, 8 Ill App 60. 

78- Okl—St. Louis, etc, R Co. v. 
Smith, 137 P. 357, 41 Okl. 314.'* 

63 C.J p 34 note 14 

79. Okl.—Corpus Juris guoted in 
Missouri, K & T Ry. Co v Beatty, 
32 P.2d 892, $93, 168 Okl. 254. 

52 O.J. p 34 note 15. 

80l Mo—S ampson v. Atchison, eta, 
R Co, 281 SW 52, 312 Mo. 666. 

52 C.J. p 34 note 16. 
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though sufficient fences or cattle guards were not 
maintained,8 ^ unless, as at common law, the injury 
was wantonly, recklessly, or willfully inflicted.^® 
Where the statute exempts the railroad from abso¬ 
lute liability if proper cattle guards are constructed, 
the railroad will not be liable for injuries to cattle 
coming on to the track over a properly constructed 
cattle guard unless the injury was willfully or reck¬ 
lessly inflicted In the absence of a statute re- 
qmnng hog-proof cattle guards, the railroad is not 
liable for trespassing hogs getting on to the track 
at a public crossing, in the absence of willful or in¬ 
tentional injury.92 

Entry from lands where trespassing. The lia¬ 
bility of railroad companies for injuries to animals 
due to the absence of, or defects in, fences, where 
the animals are wrongfully on the premises from 
which they enter on the railroad track, depends on 
the application of the particular statute under which 
the action is brought, and particularly on whether 
such statutes are, under the rules discussed infra § 
581, construed as being for the benefit of adjoining 
owners only or for the benefit of the public general¬ 
ly. Under statutes held to be only for the benefit of 
adjoining owners or those whose animals are right¬ 
fully on the premises from which they enter, the 
owner of an animal which enters on the right of 
way from lands where trespassing cannot recover 
from the railroad because of its failure to fence as 
required by statute,93 unless the animals escaped to 
such premises through a defect in some other fence 
which It was the duty of the company to maintain,®^ 
In jurisdictions where the statutes are held to be 
in the nature of police regulations for the benefit of 
the public generally, the owner of an animal which 
enters on the right of way from adjoining lands 
may recover from the railroad on the ground of its 
failure to fence, regardless of whether the animal 
was rightfully or wrongfully on the land from 
which it entered.95 Under the former rule, if the 

89. NH—^Flmt v Boston, etc, R 
Co., 69 A 938, 73 NH 141 

62 C J. p 36 note 35. 

90. Mass—^Darling v Boston, etc., 

B Co., 121 Mass 118 

N.Y.—Bateman v. Rutland B Co., 106 
NYS 970, 64 Misc 312, alErmed 
no NY.S. 606, 126 App.Div. 611 

91. N.Y —^Bateman v Rutland R 
Co., supra 

92. Okl—Schaflf V. Tinkle, 221 P 
17, 96 OkL 204. 

93- Me—^Russell v. Maine Cent. R 
Co, 61 A 899, 100 Me. 406. 

62 C.J. p 36 note 45 

94. J^e.—Gilman v. European, etc, 

R Co, 60 Me. 236. 


railroad company itself owns the adjoining lands it 
is not obliged to fence against itself, and will not 
be liable for injuries to animals which, while tres¬ 
passing on Its lands, go on the track ,96 but under 
the latter rule, the fact that the entry was from 
lands belonging to the railroad company is imma- 

terial.97 

I 568. - Place, Nature, and Cause of In¬ 

jury 

The liability of a railroad for failure to construct and 
maintain adequate fences is limited to injuries proxi- 
mately resulting from such omission on the part of the 
railroad, and liability attaches only where the accident 
occurred at a place and in a manner contemplated by 
the statute. 

In order to entitle plaintiff to recover under 
statutes making railroad companies liable for in¬ 
juries to animals occasioned by a failure to con¬ 
struct or maintain fences or cattle guards, it must 
appear that the failure to do so caused or directly 
contributed to the injury complained of.96 The 
company is not liable for all injuries which would 
not have occurred had the road been fenced but 
only such as are the proximate or direct and natur¬ 
al consequence of the failure to do so,99 although 
the company will be liable if the failure to fence in 
connection with other acts of the company was the 
cause of the injury.^ 

The absence of a fence,^ or wing fence,3 or cat¬ 
tle guard^ at the place of the injury is not the prox¬ 
imate cause of the injury if the animal did not en¬ 
ter there but came on the track at some other point 
where the road was properly fenced or was not re¬ 
quired to be fenced, or through an open gate which 
it was the duty of the landowner to keep closed 
or if the animals were prevented from leaving the 
track by precipitous slopes on both sides ;6 or if a 
fence such as the company is required to construct 
would not have excluded the animal injured;'^ or 
if the fence if constructed would inevitably have 

1. Iowa —^Mikesell v Wabash R. 
Co, 112 NW. 201, 134 Iowa 736. 

62 CJ p 77 note 89. 

2. Tex—CorpTis Jnils CLiiotea la. St 
Lioms, B & M Ry Co v Blair, 
39 S W2d 826, 827, 120 Tex 686. 

62 C J p 76 note 77. 

3. Mo —Scott V. Mlssouri-Kansas- 
Texas R Co, 22 SW.2d 664, 224 
MoApp. 1. 

4. Idaho —^Bliss v. Oregon Short 
Line R Co., 200 P. 721, 34 Idaho 
351 

5- Tex—^Pt Worth, etc., R Co. v. 
Worsham, CivApp., 106 S W. 863, 

6. Cal.—^Brenot v. Southern Pac R, 
Co, 262 P 782. 202 Cal 630 

7. Kan —Leavenworth, etc, R. Co. v. 


Mass—^Keliher v, Connecticut River 
R Co., 107 Mass. 411. 

95. Kan —^Missouri Pac R. Co v 
Roads, 7 P 213, 33 Kan. 640. 

52 C J p 36 note 48 

98. N H.—Cornwall v. Sullivan R. 
Co, 28 NH. 161. 

97. Ind —Bellefontaine R Co v. 
Reed, 38 Ind 476 

96. Mo —Theener v Kum, 146 S W 
2d 647, 235 MoApp 823 

Tex —Corpus Jims auoted la. St 
Louis, B & M Ry Co V Blair, 
39 SW2d 826, 827, 120 Tex. 686. 

52 C J P 76 note 76. 

99- Mo—Scott V. Atchison, T. & S 
F. R Co. App 32 S.W.2d 139. 

62 C J. p 77 note 88. 
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been destroyed by a fire so recently before the acci¬ 
dent that it could not have been restored in time to 
prevent the injury or if the railroad was not re¬ 
quired to fence at the point where the animal came 
on tx> the track.^ 

On the other hand, a failure to fence is the prox¬ 
imate cause if the animal got on the track at the 
point where the railroad should have fenced, al¬ 
though injured at a point where no such breach of 
duty is shown to exist,or after passing over a 
point in the track where there should have been a 
cattle guard and there w^as not.^^ A defective 
fence is not the proximate cause where the animal 
got on the track through an open gate nor is in¬ 
sufficiency of a gate^s or the failure of the railroad 
to keep a gate closed^^ the proximate cause of the 
injury -where the animal came on the track by rea¬ 
son of a third person leaving the gate open; hut 
it is the proximate cause where the gate was left 
open by the company^® A defective latch is the 
proximate cause of the injury where the gate was 
opened and closed -without lifting it by a person 
who relied on its being caught and kept closed by 
the latch.l® Where two railroads run parallel, 
and neither is properly fenced, and stock passes 
over one to the other and is there injured, the prox¬ 
imate cause of the injury is the failure to fence on 
the part of the company on whose track the stock is 
injured, and the company on whose track it first en¬ 
tered will not be liable. 

Injury not on right of way. Ordinarily the in¬ 
jury to the animal, for which recovery under the 
fencing statute is sought, must have happened on 


defendant's right of way;i* and no liability rests 
on a railroad for injuries to livestock which entered 
the nght of way through a defective fence and left 
the railroad's right of way through another defec¬ 
tive fence and was injured elsewhere by an instru¬ 
mentality other than the railroad's operations 

Nature end cause of injury generally. A stat¬ 
ute requiring railroads to maintain fences on the 
rights of way, and imposing liability, where such 
requirement is not complied with, for damages to 
livestock by "agents, engines or trains,” cannot 
be applied so as to impose liability for damages 
due to causes other than the railroad's mechanical 
or other agents.^O 

Where collision with train necessary. Collision 
-with the train has been held essential under stat¬ 
utes providing that the railroad shall be liable on 
failure to fence for animals killed or injured by 
the engines or cars of the railroad ,21 or by its 
agents, engines, or cars,22 or by its agents, em¬ 
ployees, engineers, or cars,23 or killed or injured 
by any tram, engine, or cars,^^ or if its engines or 
cars shall kill or maim any domestic animals ,25 
or under a section of a statute providing that a 
railroad shall be liable for all damages to stock 
from failure to fence where the title of the act 
restricts it to stock injured by railway trains.^® 

Under these statutes, there can be no recovery 
where ammafe on the right of way are frightened 
by approaching trains and are injured in jumping 
from the track,27 or by running on bridges or 
trestles,28 or against wire fences,23 or in an at- 


Forbes, 16 P- 595, 37 Kan. 446— 
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NB. 48, 203 N.Y, 618, 37 L.RJL, 
N.S, 1181. 

62 C.J. p 36 note 59. 

23. Ind.—Jeffersonville, etc. R Co 
V. Dunlap, 13 NE. 403, 112 Ind. 
93 

52 CJ p 36 note 60 

24. Fla—Seaboard Air Line R. Co 
V. Coxetter, 90 So. 469, 82 Fla. 414. 

25. Mont.—Hunt v White Sulphur 
Springs, etc, R. Co, 208 P. 917, 63 
Mont. 508. 

26. Wash.—^Thayer v. Snohomish 
Loggmg Co., 172 P. 552, 102 Wash. 
458. 

27. Ind.—Peru, etc, R, Co. v. Has- 
ket, 10 Ind, 409, 71 AmU 336. 

Mo—^Lafferty v Hannibal, etc, R. 
Co., 44 Mo. 291 

2 a N.Y.—Jimerson v. Erie R. Co , 97 
N.E 48, 203 N.Y. 618, 37 LRA., 
N.S., 1181. 

52 C J. p 36 note 66. 

Liability for Injuries to animals run- 
mng on bridges or trestles' gen¬ 
erally see infra 5 693. 

29. IlL—Schertz v. Indianapolis, etc., 
R. Co., 107 Ill. 677. 



74 O.J.S. 


RAILROADS 


§ 568 


tempt to jump a cattle guardor go on the right 
of way and are injured by falling into a cut, pit, or 
well,or eating poison grass,32 or drinking cotton¬ 
seed oil escaping from a wrecked car;33 or are in¬ 
jured by the employees of the railroad in extricat¬ 
ing them from a bridge or trestle.34 These statutes 
are construed so strictly as to exclude recovery 
for an animal not struck by the tram, even though 
tied to another animal which was struck 35 1^^’ev- 

ertheless, even in these jurisdictions a recovery 
may be had for injuries to an animal resulting from 
a cause other than collision with a tram, where 
it is sought not on the ground of the railroad’s stat¬ 
utory liability but on the ground of the railroad’s 
negligence in failing to perform its statutory duty 
to fence ,35 and the restrictive words in the statute 
are held not to apply to recovery for injuries caused 
by the willful or wanton acts of the railroad’s em¬ 
ploy ees.3 7 

Where collision with train unnecessary. Colli¬ 
sion with the train has been held not to be essen¬ 
tial under statutes imposing liability for stock in¬ 
jured when the injury results from want of a 
fence ;38 or for animals killed or wounded “by the 
engine or cars ... or in any other manner 
whatever in operating such railway ,”39 or for an¬ 
imals killed or injured by negligence, “and a fail¬ 
ure to build and maintain . . . fences as above 
provided shall be deemed an act of negligence on 
the part of such companies;”^® or “for reasona¬ 
ble damages for any injury—^whenever such kill¬ 
ing or injury is caused by any moving train or 


engine or cars upon such track,or “for any and 
all damages which shall be done by the agents, en¬ 
gines or trains to any cattle” on defendant’s road;^3 
or where a statute imposing liability for damages 
done b}*- agents and engines is supplemented by oth¬ 
er legislation making it mandatory on railroads to 

build fences.^3 

In these jurisdictions, even in the absence of col¬ 
lision with a train, the company is liable whenever 
the injury is the natural and proximate result of 
its neglect of its duty with respect to fencing, 
and the injury is due to the want of a fence, within 
the meaning of this rule, whenever the want of a 
fence in connection with the acts of defendant is 
the proximate cause of the injury.^5 a recovery 
i'S allowed under these statutes where animals on 
the right of way are injured by being frightened 
by approaching trains and running on bridges or 
trestles,^® or into wire fences,^7 qj. are injured by 
the negligence of the servants of the company in 
extricating them when caught in bridges or tres- 

tles.^3 

Where fences are constructed the company will 
be liable for injuries to animals not caused by the 
operation of its trains but by the fence itself ow¬ 
ing to its dangerous or defective structure or con¬ 
dition.^® Where the statute in express terms speci¬ 
fies the causes of injury for which recovery is al¬ 
lowed, recovery may be had for injuries resulting 
from the causes named^o provided the losses are 
the proximate consequence of the railroad’s de¬ 
fault.® ^ 


Tex—Texas, etc, R Co, v Mitchell, 
App. 17 SW 1079. 

30. Ill —Schertz v Indianapolis, etc , 
R Co , 107 Ill 577 

Ind—Ohio, etc, R Co. v Cole, 41 
Ind. 331 

31. Tenn—Jones v Nashville, etc, 
R. Co, 56 S.W. 852, 104 Tenn. 119 

52 C J. p 37 note 68. 

32. Tex—Ft Worth, etc., R. Co. v 
Brown, Civ.App., 178 SW. 943 

33. Tex.—St, Louis Southwestern R. 
Co V. Bailey, Civ.App, 168 S.W. 
406. 

34. Mo —Seibert v. Missouri, etc., 
R Co, 72 Mo. 565. 

Negllgrence in extricating animals 
generally see mfra $ 594. 

35. Ind—Jeffersonville, etc, R. Co. 
V. Downey, 61 Ind. 287. 

36. Mo—Scott V. Atchison, T, & S. 
F. Ry. Co, App, 82 S.W.2d 139. 

52 C.J. p 37 note 73. 

37. Ind.—Chicago, etc., R. Co v 
Leiter, 109 NF. 213, 59 lnd.App 
212 . 


38. Iowa —^Liston v Central Iowa R 
Co, 29 N.W. 445, 70 Iowa 714— 
Kraus v Burlington, etc, R. Co, 
7 N.W. 698, 65 Iowa 338. 

39. Kan—Atchison, etc, R, Co, v. 
Jones, 20 Kan 527. 

40. Minn—^Nelson v. Chicago, etc., 
R Co, 14 NW. 860, 80 Minn. 74. 

41- Or—Meier v. Northern Fac. R. 
Co, 93 P. 691, 51 Or. 69—Meeker v. 
Northern Pac R Co, 28 P. 639, 
21 Or. 613, 28 Ain,S.R. 768, 14 
LRA. 841 

42^ Neb —^Middaugh v. Chicago, etc., 
R Co., 208 NW. 139, 114 Neb. 438, 
62 C.J. p 37 note 81 

43. Vt.—^Davis v. Central Vermont 
R Co, 92 A 973, 88 Vt. 460. 

52 C.J. p 37 note 82. 

44. Iowa —Mikesell v. Wabash R 
Co., 112 N.W 201, 134 Iowa 736 

52 C.J. p 37 note 83. 

45. Iowa.—^Tonng v St Louis, etc., 
R Co , 44 Iowa 172. 

Or—Meier v Northern Pac. R. Co., 
93 P. 691. 61 Or 69. 
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46. Iowa—^Mikesell v. Wabash R 
Co, 112 NW 201, 134 Iowa 736 

52 C J. p 37 note 86. 

Liability for injuries to animals run- 
nmg on bridges or trestles genei al¬ 
ly see infra § 593. 

47. Kan.—^Missouri Pac. R Co v 
Eckel, 31 P. 693, 49 Kan 794— 
Missouri Pac R Co. v. Gill, 30 P. 
414, 49 Kan 441. 

48. Kan—Atchison, etc, R. Co v. 
Edwards, 20 Kan. 581 

Liability for injuries to animals by 
negligence m extricating them 
when caught in bridges or trestles 
generally see infra § 594. 

49. N T.—^Rehler v. Western New 
York, etc., R Co., 8 N.T.S. 286, 65 
Hun 604 

52 C J. p 37 note 88 

50. Mo— "Boess V. Missouri, etc, R 
Co, 67 S.W 560, 166 Mo. 389. 

62 CJ p 37 note 90 

51. Mo—Gordon v Chicago, etc., R 
Co, 44 Mo App 201. 
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§ 569. Particular Places Where Fence or 
Cattle Guard Required or Not Re¬ 
quired 

Generally speaking, a railroad company Is not liable 
for injuries to animals resulting from the absence of a 
fence or cattle guard at the place of injury, where the 
statute does not require the company to maintain a 
fence or cattle guard at such place; whether or not a 
fence or cattle guard is required at a particular place 
depends on the language and construction of the statutes 

Except as and to the extent that the circumstanc¬ 
es may create a common-law liability, as discussed 
in general terms supra § S59, the rules of liability 
for injuries to animals arising from failure to 
erect a fence or construct cattle guards do not ap¬ 
ply where the statute does not require any fence 
to be built or cattle guard to be constructed at the 
particular place where the animal entered on the 
right of way.®2 In the absence of express ex¬ 
ceptions as to places where fences or cattle guards 
are required, in determining whether a particular 
place is an exception the statutes will be given a 
reasonable construction according to their object 
and intention,^^ and an exception will be implied 
wherever the maintenance of a fence or cattle 
guard would be unreasonable or improper,®^ would 
be unlaw'ful,^® would interfere with the necessities 
and convenience of the public in travel or in 
transacting business with the railroad,would un¬ 
reasonably interfere with the railroad in the proper 
use of its own property or in transacting its busi¬ 
ness with the public,®*^ would endanger the lives 
of its employees engaged in switching or operating 
its trams,®® or would entrap straying animals and 
put them in the way of passing trains without possi¬ 
bility of escape.®® 

The interest and convenience of the public, how¬ 


ever, and not that of the railroad company®® or 
of a private business enterprise,®^ is the controlling 
consideration; and an exception based on interfer¬ 
ence with the business of the railroad can be sus¬ 
tained only on the ground that it promotes the pub¬ 
lic good by conserving the ability of the railroad 
to discharge its duties to the public,®^ Jn order 
that a place may be within the meaning of the ex¬ 
ception, express or implied, it must be shown to be 
such by the use made of it rather than by the 
name given to it,®® and by a continued, regular 
use at that point as distinguished from an occa¬ 
sional use depending on the convenience of the 
railroad,®^ and, if the issue is raised, it must be 
shown not to be the result of a condition wrong¬ 
fully or unlawfully created by the railroad’s act.®® 

General rules as applied to fences. In applying 
the general rule as to nonliability for injuries at 
places where fences or cattle guards are not re¬ 
quired, it has been held that a railroad is not re¬ 
quired to fence such places as are expressly ex¬ 
cepted from the operation of the statute.®® Where, 
however, railroads are required by law to fence 
their roads, it is not the province or policy of 
the courts to create exceptions to the rule,®7 and 
they will not do so except in view of some par¬ 
amount public interest or paramount duty on the 
part of the company which would render the 
maintenance of fences improper,®® and in the ab¬ 
sence of such considerations if the company has a 
right to fence and fails to do so it will be liable 
for any injury to animals occasioned thereby.®® 

A railroad will not be relieved from fencing 
merely on the ground that it would be inconvenient 
to the company,*^® or that the construction of a 
fence would be difficult'^! or expensive,or, if 


52. Fla—Seaboard Air Line Ry. Co, 
V Maige, 147 So. 215, 109 Fla. 
229. 

Place of entry of animal on track as 
fixing liability see supra § 557. 

53. Conn.—Gallagher v New York, 
etc. R. Co., 18 A. 786, 57 Conn. 
442, 5 L R A 737. 

52 C J. p 39 note 20. 

54L Mich —McDonald v. Minneapolis, 
etc., R. Co., 71 N.W. 859, 113 Mich. 
484. 

62 C.J p 39 note 21 
55. Ind—^Lafayette, etc, R Co. v. 
Shnner, 6 Ind 141 

Sa. Mo.—Hillman v. Grays Point 
Terminal R Co, 73 S.W, 220, 99 
MoApp. 271 
52 C.J. p 39 note 23. 

57- Fla.—Seaboard Air Lme Ry Co 
V. Maige, 147 So. 216, 109 Fla. 
229. 

52 C JT p 39 note 24. 


58. Fla.—Seaboard Air Line Ry Co 
V Maige, supra. 

52 C J. p 39 note 25. 

59- Mo.—Corcoran v Wabash R. Co., 
122 SW. 743, 138 Mo.App. 408 
60. Minn—Greeley v St Paul, etc., 
R Go., 22 ISrW. 179, 33 Minn. 136, 
53 Am S.R. 16 
52 C J p 39 note 27. 

61- Mo —Schoonover v St Louis, 
etc, R Co., 233 S W- 489. 207 Mo. 
App 489. 

62. Ind—Wabash, etc, R. Co. v 
Tretts, 96 Ind 450 

63, Ind—Chicago, etc, R Co v. 
Ness, 106 NB 260, 66 Ind App 
285 

Tex.—International, etc, R Co v. 

Schram, Civ App., 138 SW 196. 
6^ Mo —^Little V. Butler County R. 

Co, 120 S.W. 695, 139 MoApp. 60 
65- NT—^Kelver v. New York, etc., 
B. Co., 27 N.E. 553, 126 N.T. 365. 
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66. NT —Schermerhom v. Hudson 
River R Co, 38 N.Y. 103. 

52 C J. p 38 note 99. 

67. Kan.—^Atchison, etc, R. Co. v. 
Shaft, 6 P 908, 33 Kan. 521 

52 C J. p 38 note 1. 

68. Kan —Atchison, etc, R. Co. v. 
Shaft, supra—Chicago, etc., R Co. 
V Green, 46 P 200, 4 Kan App 133 

69. Minn—^Hurt v. St. Paul, etc., R. 
Co, 40 N.W 613, 89 Minn. 486. 

52 C.J p 38 note 3. 

70. Minn.—Greeley v. St Paul, etc, 
R. Co, 22 NW 179, 83 Minn 136, 
53 Am.S.R 16. 

52 C.J p 38 note 4. 

71. Ind—^Louisville, etc, R. Co v 
Zink, 85 Ind. 219 

52 C J p 38 note 5. 

72- Ind.—Wayne, etc., B. Co. v. 
Herbold, 99 Ind. 9L 
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built in the only possible place, would exclude part 
of the railroad right of way73 The fact that its 
charter provides that a railroad shall maintain fenc¬ 
es at certain places does not prevent the applica¬ 
tion of a general statute requiring fencing at all 
places where the road can be fenced.Under 
some statutes making a distinction between places 
where a railroad is required to fence and places 
where it may fence if no inconvenience to the 
operation of the road or public access thereto is 
involved, the liability for failure to fence at one 
of these places differs from liability for failure 
to fence at the other: liability for failure to fence 
at one of these places cannot be established by 
proof of liability for failure to fence at the other.*^5 

Where a railroad crosses a watercourse, it is 
sufficient if the fences are constructed upon either 
side up to, and connected with, the bndge, trestle, 
or culvert, so as to prevent animals from going 
upon the track, and it is not necessary to fence 
across the stream so as to prevent their escape 
under the track from an adjoining inclosure.'^® 

General rules as applied to cattle guards. In ap- 
pl 3 ring the general rule as to the nonliability for 
injuries to animals at places where fences or cat¬ 
tle guards are not required, it has been held that 
a railroad is not required to maintain cattle guards 
where to do so would interfere with the public in¬ 
terest and convenience'^'^ or would endanger the 
lives of Its employees,^® or at points not proved to 
be within the statutory description of places requir¬ 
ing them.*^^ However, the fact that the railroad 
is not required by statute to fence does not by im¬ 
plication relieve it from an obligation to construct 
cattle guards where the statute in express terms 
requires them. 80 

The fact that animals entered the right of way 
at a place where it could not fence or construct cat¬ 
tle guards does not relieve it from liability for fail¬ 
ure to construct cattle guards at mtermediate points 
between the place of entry and the place of colli¬ 


sion,81 especially where it is shown that the an¬ 
imals strayed along the track for a long distance 
and beyond other places where a cattle g^ard would 
have turned them off the track.82 Under the stat¬ 
utes generally, cattle guards must be'placed at the 
limits of places where the duty of fencing begins, 
to prevent animals from passing from unfenced 
places upon the tracks beyond 83 

§ 570. - Cities, Towns, and Villages 

A railroad is not liable for injuries to animals re¬ 
sulting from the absence of a fence or cattle guard in 
a city, village, or town, or a particular place therein, 
where it is not required or permitted to maintain a fence 
or cattle guard at such place. 

Under statutes requiring railroads to fence but 
expressly excepting '*within the limits of towns, 
cities and villages,” there can be no recovery for 
injuries to animals based solely on the failure to 
fence, where the failure to fence relied on is with¬ 
in the limits of a town, city, or village.84 ^ "town” 
in these statutes means a collection of houses larger 
than a village and smaller than a city, having no 
reference to territory incorporated as a town un¬ 
der the township organization laws.85 A “village” 
IS a small group of houses for dwellings or busi¬ 
ness, or both, m the country, regardless of whether 
or not they are situated upon regularly laid out 
streets and alleys.86 

Except in particular situations, railroads are not 
relieved from liability for failure to fence merely 
because the road is within the limits of a city, 
town, or village, where such places are not ex¬ 
cepted from the operation of the fencing statute; 
and this is the rule where the statute makes it ob¬ 
ligatory on railroads to build fences in terms broad 
enough to include cities, towns, and villages,87 
and where there is no statute compelling railroads 
to construct fences, but where there is a statute 
placing liability for injuries to animals on them 
if they do not.88 In jurisdictions having two stat¬ 
utes in force, one making it obligatory on the rail- 


73. Ind—LaJke Erie, etc, R. Co. v. 
Rooker, 41 N E. 470, 13 Ind App. 

600 

74. Minn —Gillam v Sioux City, 
etc, R. Co., 3 NW. 353, 26 Minn. 
268 

75. Mo —Stout V St Itouis, etc, R. 
Co, 126 SW 230, 142 Mo App 1. 

62 O J. p 38 note 10 

76. Iowa.—Cagwin v Chicagro, etc, 
R. Co, 84 NW. 1032, 113 Iowa 176. 

52 C.J. p 38 note 11 

77. Mo—^Robertson v Atlantic, etc., 
R. Co, 64 Mo 412. 
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78. Neb—^De Graw v. Chicagro, etc, 
R Co, 164 NW 706, 101 Neb 724. 

79. Mich—Stern v Michigan Cent 
R. Co, 43 NW 687, 76 Mich. 691 

80. Idaho.—^Brown v Oregon Short 
Line R. Co., 118 P. 768. 20 Idaho 
364 

81. Neb—^De Graw v. Chicago, etc, 
R. Co, 164 NW. 706, 101 Neb. 724 

82. Neb—^De Graw v Chicago, etc, 
R Co, supr€U 

83. Mich.—^B\iller v Lake Shore, 
etc, R Co, 66 NW. 693, 108 Mich 
690 

62 C J. p 39 note 19. 
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84- Neb —Chicago, etc., R, Co v 

Hogan, 43 NW 1148, 27 Neb 801 

62 C.J p 39 note 31 

85- III —Cleveland, etc., R Co v 

Green, 66 Ill App 414 

52 C J p 39 note 32 

86- Ill,—^Toledo, etc., R. Co v 
Spangler, 71 Ill 668 

62 C J p 39 note 33 

87- Utah —Edmunds v 'Salt Lake, 
etc., R. Co, 196 P 1019, 68 Utah 
30, 16A.LR 928 

62 C J p 39 note 36 

88. Tex—^Panhandle, etc, R Co v 
Jackson, Civ App, 8 SW2d 266 
62 C J. p 40 note 37. 
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road to fence where it passes along cultivated 
fields or uninclosed prairie lands, sometimes called 
the "double-damage act,” the other relieving the 
owner of an injured animal from proving the rail¬ 
road’s negligence in cases where it might have law¬ 
fully fenced but did not, sometimes called the "sin¬ 
gle-damage act,” it has been held that the latter 
statute is applicable to cases where the animals are 
injured in cities, towns, and villages, unless at street 
crossings where the railroad could not lawfullj- 
fence,^® but the same kind of an action could not 
be maintained under the statute making it obliga¬ 
tory to fence where the injuries were inflicted in 
aties, towns, and villages to which that statute does 
not apply, 9® although it may be maintained under 
the fencing statute if the road where the injuries 
were inflicted is located along the edge of a town 
and neither the streets nor limits of the town ex¬ 
tend beyond it,9i or in the territory of a formerly 
existing town which has ceased functioning as a 
town, so that it is no longer even a corporation 
de facto, the statute applying to such places.®^ 

Places within corporate Umits. Where the stat¬ 
ute requires the railroad to fence in cities, towns, 
and villages, it must fence within such limits at 
all places where the maintenance of a fence would 
not be unlawful or an unreasonable or improper in¬ 
terference with the operation of the road or the 
necessities and convenience of the public.®^ It 
has been held that railroads need not fence in por¬ 
tions of towns, or cities platted into blocks or lots 
where their tracks are intersected and crossed by 
streets and alleys,®^ especially where the statute 
expressly declares that no railroad need be fenced 
"when not necessary to prevent horses, cattle, 
sheep, and hogs from going upon its track from ad¬ 


joining land,” and the platted portion of the city 
falls within this exception. 95 

The fact that the town is not incorporated is im¬ 
material if it is regularly laid out and the track 
is crossed by streets and alleys. 99 It has been held, 
how-ever, that, where the road runs along or across 
vacant lots, the railroad company must fence be¬ 
tween the streets,97 and it is uniformly held that 
they must fence at places within the city, towui, or 
village limits where there are no intersecting streets 
and alleys,98 or at places which are used for agri¬ 
cultural purposes,99 or are located on the outskirts 
of the town where the land is open and not occu¬ 
pied with buildings.! 

Streets and crossings. A railroad company is not 
permitted to fence its tracks at the crossing of a 
street,2 and this rule applies although the street 
has not been opened to public travel^ or is not in 
a condition to be used except by persons on foot ^ 
Neither is a railroad permitted to fence its tracks 
where they run along instead of across a street, 
and are subject to the public easement;5 but the 
rights of the public extend no further than the 
street, and the fact that streets or alleys abut on 
and terminate at a railroad track is no objection to 
fencing.® The rule requiring the construction of 
cattle guards at public crossings applies to street 
crossings7 except where the crossing is wnthin an 
open space, such as the depot grounds, which is 
not required to be fenced,® or where the track runs 
along one street which is crossed by other streets 
so that cattle guards Tvould form an obstruction to 
travel.® An objection that numerous cattle guards 
would weaken the roadbed and thus increase the 
damage is not available in the absence of proof 
that such would be the case.!® 


89. Mo.—'Wymore v. Hajmlbal, etc., 
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Laufman, 78 Ind. 319. 
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§ 571. - Stations, Switch 3 rards, and De¬ 

pot Grounds 

A railroad company is not ffable for injuries resulting 
from failure to maintain fences at or about stations, 
switchyards, and depot grounds, where it is not permit¬ 
ted or required to maintain a fence at such places. 

A railroad company is not liable for failure to 
fence such grounds at its depots or stations as 
the necessities or convenience of the public and 
the proper conduct of the business or the road at 
such places require to be left open and unobstruct¬ 
ed and this is the rule equally where expressed 
m the statute^^ imphed from the necessities of 
the case.i3 "With respect to its liability for failure 
to construct and maintain fences at station grounds, 
the company is not obliged to build a fence between 
the station grounds and the land of an adjoining 
owner, where the fence would obstruct access of 
the public to the depot grounds, it may be 
required to do so where the fence does not in any 
manner interfere with the use of the station by 
the public or could not in any wise inconvenience 
the railroad in the operation of its trains or en¬ 
danger its employees in the discharge of their du- 
ties,i5 unless it would not serve to inclose any part 
of the railroad between the station grounds and 
the land of the adjoining owner.^^ 

Character of place and business transacted. In 
considering the exemption from the duty to fence 
which exists with respect to stations and depots, it 
is immaterial whether there is a depot or station 
agent at the place,how many passengers or how 


much freight is actually received or delivered 
there,^8 or whether the station is located within or 
without the corporate limits of a city, town, or 
village and hence the exception to the fencing 
statute has been held to apply to a mere flag sta¬ 
tion,20 notwithstanding the railroad did not have 
a building or keep an agent at such station.2i 

The exemption from the duty of fencing at de¬ 
pots and station grounds applies also to approaches 
to such grounds which could not be fenced with¬ 
out inconvenience to the public ;22 to switches, sid¬ 
ings, and platforms where freight or passengers 
are received and discharged ;2S to grounds neces¬ 
sary for access by the public and convenience of 
shipment about an adjacent mill,24 hay press,25 
storage house or grain elevator ;26 to lots used for 
storing, loading, and unloading lumber ;27 and to 
grounds m the immediate vicinity of the compan 3 ^s 
engine house or machine shops,22 or its coal or 
wood yards,29 or tracks where cars are stored and 
inspectecL^o The exception also applies to such 
switches and switch limits as the public convenience 
and proper handling of trains require to be left 
unfenced,2^ but no further than is necessary for 

such purposes.22 

Ordinarily it is held that no fence need be con¬ 
structed within the switch limits where to make 
the fence effective would also require the construc¬ 
tion of cattle guards which would endanger the 
lives of the company’s employees,23 but a fence 
which would be effective without the cattle guard 
must be constructed and maintained even though 


11. Utah—J. Nebeker & Son v. Los 
Angeles & S. L R Co, 104 P.2d 
230, 99 Utah 226 

52 C J P 41 note 62. 

12. Wis,—^Peters v Stewart, 39 N 
W. 380, 72 Wis 133—^Bennett v. 
Chicago, etc, R. Co, 19 Wis, 146. 

13. Or—Moses v. tSouthem Pac R 
Co, 23 P. 498, 18 Or 385, 8 L.R.A. 
136 

62 C J p 41 note 64. 

14. Utah.—^Reid v San Pedro, etc., 
R. Co., 132 P 253, 42 Utah 431. 

16. Mo—Francis v. Bush, App., 226 
SW 57. 

16. Minn—Smith v. Minneapolis, 
etc, R. Co., 33 N.W. 316, 37 Minn. 
103. 

52 C J p 41 note 67. 

IT. Mo—Acord v. St. Louis South¬ 
western R. Co, 87 S.W. 637, 113 
Mo.App. 84—McGuire v- St. Louis, 
etc, R. Co., 87 S.W. 664, US Mo. 
App. 79. 

18. Ind.—Stewart v. Pennsylvania 
Co, 28 211, 2 lnd.App. 142, 60 

Am SR. 231. 


19. Mo—Dorsey v. Chicago, etc, R 
Co, 157 SW. 1065, 176 Mo App 
160. 

62 C J. p 41 note 73 

20. Mich.—Schneekloth v. Chicago, 
etc, R. Co, 66 NW. 663, 108 Mich 
1 . 

62 C J p 41 note 74 

2L Mich —Schneekloth v. Chicago, 
etc, R. Co, supra 

22. Ill—'Chicago, etc, R Co. v. 
Hans, 111 Ill 114. 

Mich—<Ihicago, etc, R Co. v. Camp¬ 
bell, 11 N.W 152, 47 Mich. 265 

23. Ind—^Bechdolt v. Grand Rapids, 
etc., R. Co, 16 NE. 686. 113 Ind. 
343. 

62CJ. p 41 note 77. 

"Switch lixuits,” "depot groimdSj” 
and "yard linuts" have the same 
meaning as ^'station grounds,'* with¬ 
in statute, exempting a railroad from 
reqiurement to fence its track in 
such grounds—Atchison, etc, R. Co. 
V. McCall, 160 P. 178, 48 Okl. 602. 

24. NJT .—Dolan v. Hewburgh, etc, 
R. Co., 24 N.E. 824, 120 N’.T. 671. 

62 aj. p 41 note 78. 
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25. Ind.—Ohio, eta, R Co. v. Row¬ 
land, 50 Ind. 349. 

26- Ind —Wabash, etc, R. Co v. 
Nice, 99 Ind. 162 

27- N.T—^Hyatt v. New Tork, etc, 
R. Co, 19 N.YS 461, 64 Hun 642, 

52 C J. p 42 note 81. 

28. Ind.—^Indianapolis, eta, R. Co, 
V. Oestel, 20 Ind. 231. 

29« Idich.—Grondin v. Duluth, etc, 
R Co.. 69 NW 229, 100 Mich 698, 
52 C J p 42 note 83 

30- Mich —^Bird V. Michigan Cent, 
R. Co., 108 N.W. 1100, 146 Mich, 
706 

3L Ind—Jeffersonville, etc., R. Co. 
V. Peters, 27 N.E. 299, 1 IndAjpp, 
69. 

62 C.J. p 42 note 85. 

32. m. —^Toledo, eta, R. Co. v. Frank¬ 
lin, 42 N.E 319, 169 Ill. 99. 

62 C.J. p 42 note 86. 

33. Neb.—Chicago, eta, R. Co. v. 
Sevcek, 101 N.W. 981, 110 N.W. 
639, 72 Neb. 793. 

62 C.J. p 42 note 87. 
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the cattle guard is itself impracticable 34 Where 
a switch IS crossed by a public road so that the 
entire switch cannot be fenced, and the construction 
of wing fences and cattle guards would endanger 
the lives of employees, the company need not fence 
any part of the switch,35 

The exception has been held not to apply to 
a place formerly used as depot grounds but since 
abandoned ,36 or to a “flag station’’ so called, at 
which little or no business was done;37 or to a 
passing track outside station grounds or to a 
point where passengers are permitted to get on 
and off, and at which freight is sometimes thrown 
off, but from which and to which no tickets are 
sold;39 or to a siding used merely for the loading 
of ties, wood, and piling purchased by the com¬ 
pany, the amount of business done at the siding 
not appearing or to a sidetrack used for load¬ 
ing a single commodity and only occasionally used 
and not located at a station or depot,*41 or to stock- 
yards with necessary sidetracks and switches which 
the railroad used only for its own accommoda¬ 
tion or to a switch maintained only for the 
accommodation of a mill, mine, or quarry,43 or used 
for storing cars and maintained only for the conven¬ 
ience of the railroad ,44 or to a switch where the 
public use and transaction of business are not 
shown.45 

Extent and limits of grounds. It is not necessary 
that a railroad company should make any formal 
separation or dedication of its station grounds or 
put up notices as to their limits,46 nor, on the other 
hand, can the company, by purchasing or appro¬ 


priating any particular amount of ground, acquire 
the right to leave unfenced any more than may 
be necessary for the purposes of the public and 
ihe business there transacted.47 The exemption 
from the duty of fencing extends to whatever 
limits the public necessities and convenience and 
the proper conduct of the business there transacted 
require,4 8 taking into consideration the reasona¬ 
bly anticipated growth of business at that point ,4® 
but this necessity is also the limit of the excep¬ 
tion, 60 and IS not affected by the mere conven¬ 
ience of the company,®^ nor is it conclusively de¬ 
termined by its arbitrary judgment as to the needs 
of the company and the public at that point,63 al¬ 
though fencing near a station will be taken as an 
admission that the place is outside the yard limits.63 
So if a greater amount of ground than necessary 
IS left unfenced and animals are injured thereon, 
the company will be liable,64 notwithstanding such 
grounds were in fact used by the company.6 5 

Cattle gtULrds. The same principle that excuses 
a railroad company from fencing at stations and 
depot grounds applies to the maintenance of cattle 
guards 66 So it is not necessary to construct cat¬ 
tle guards where a street or highway crosses the 
track within such grounds, 67 where they would 
inconvenience the public in reaching the station or 
transacting business with the railroad,68 or where 
they would endanger the lives of the company's 
employees engaged in switching, coupling, or oper¬ 
ating its trains,68 unless the company has created 
the necessity for a cattle guard at a particular place 
by failing to fence at some other place where it 


34. Minn —^NTelson v Northern R. 
Co, 53 N.W. 1129, 52 Minn. 276 

35. Mo—Wnght v. Atchison, etc, 
R Co,, 66 MoApp 367. 

36. "Wis —^McBonough v Milwaukee, 
etc, R. Co, 40 N.W. 806. 73 Wis. 
223. 

37. Mo.—Hutsell v. Wabash R. Co., 
App., 209 S.W. 560 

52 C J p 42 note 91 

38. Mo —^Bridges v. Missouri, eta, 
R Co., 112 S.W. 37, 132 MoApp 
576. 

39- Mo—^DuncaJi v. St. Louis, etc, 
R. Co, 86 SW. 661, 111 MoApp 
193 

40< Minn—^Hurt v. St Paul, etc, R 
Co. 40 NW. 613, 39 Mmn 486. 

41- Wis—Jaeger v Clucago, etc, R 
Co., 43 NW. 732. 75 Wis. ISO, 

42. Tex —Southern Kansas R. Co v 
McKay, CIvJlpp, 47 S.W. 479. 

43. Mo —Foster v. Kansas City 
Southern R Co., 87 S.W 67, 112 
MoApp. 6t. 


44. Mo.—Choteau v Hannibal, eta, 
R, Co., 28 MoApp 556—^Russell v. 
Hannibal, etc., R Co, 26 MoApp 
368 

45. Mo.—Vanderworker v. Missouri 
Paa R. Co, 51 MoApp. 166 

46. Colo,—^Denver, etc, R, Co. v. 
Bird, 162 P. 911, 60 Colo. 259 

Mich.—^rondin v Duluth, etc, R. 
Co, 69 NW. 229, 100 Mich 598. 

47. Minn.—Cox v. Minneapolis, eta, 
R. Co., 42 N.W. 924, 41 Minn. 101. 

Wis—^Fowler v. Farmers* D. & T 
Co., 21 Wis, 73. 

48. Colo —^Denver, etc, R Co. v. 
Siminoe, 173 P. 641, 65 Colo. 73. 

52 C J P 42 note 3 

49. Mioh—^McGrath v Detroit, etc, 
R Co. 24 NW. 854, 67 Mich 655 

52 C J, p 42 note 4 
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western R. Co., 87 S.W. 637. 113 
Mo.App 84. 

52 C.J. p 42 note 6. 
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63 C J p 43 note 7. 

53. Mich-—Stewart v Grand Rapids, 
etc., R Co.. 110 NW. 126. 147 
Mich. 48 

54. NY.—^Dixon v. New York Cent, 
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644. 
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Shaft, 6 P. 908, 33 Kan 621 
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R Go, 43 NW. 687, 76 Mich 691. 
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should have done so, in which case it is bound to 
construct the cattle guard at the risk of endan¬ 
gering its employees. 

The company must, however, maintain cattle 
guards where the station grounds end and the 
duty of fencing begins,®^ and along its side tracks 
or switches where the considerations of safety and 
public convenience do not apply, ^ 2 mere inconven¬ 
ience to the company being insufficient to excuse 
the omission ®3 it has been held, however, under 
a statute making it obligatory to construct cattle 
guards at all crossings, that proximity of the cross¬ 
ing to a station of defendant, and the inconvenience 
to the public if a cattle g^ard should be placed 
there, will not relieve the railroad of its obliga¬ 
tion under the statute.®^ 

§ 572. -Improved, Inclosed, Unimproved, 

and Uninclosed Lands 

The extent to which the railroad company’s liability 
Is affected by whether the land through which the road 
passes at the place of Injury is improved, unimproved, 
Inclosed, or uninclosed depends largely on the language 
of the statute. 

Under statutes merely requiring in general terms 
that railroad companies must fence their tracks, 
it has been held that they must fence along their 
tracks where the road passes through inclosed as 
well as uninclosed land ®5 The obligation to fence 
railroads passing through inclosed lands rests on 
them where the statute in terms so stipulates, as, 
for example, under statutes expressly requiring rail¬ 


roads to fence where the road passes through "en¬ 
closed or improved land,”®® "inclosed or cultivated 
fields or inclosed lands,”®*^ "lands owned and set¬ 
tled or occupied by private owners,”®® “lands owned 
and improved by private owners,”®® “private prop¬ 
erty or enclosed land in the actual possession of 
another,”*^® or through, along, or adjoining “in¬ 
closed or cultivated fields, or uninclosed prairie 
lands.”7i “Improved” land, within the meaning of 
these statutes, is occupied land, even though it is 
not cultivated,*^® as, for example, an uncultivated 
village lot appurtenant to a dwelling house and 
bam*^® or land used partly as a mill yard and 
which is also mowed and occasionally used for 
grazing,but it does not include uninclosed com¬ 
mons 

Under a statute requiring railroads to fence 
where the road passes through private property 
or inclosed land, it is not necessary that the private 
property should be fenced by the owner in order 
to make it the duty of the railroad to fence.*^® “In¬ 
closed or cultivated fields, or uninclosed prairie 
lands,” used in some statutes, applies to timber 
lands if inclosed as well as other inclosed lands 
to land uninclosed which is also prairie land,7® 
but not to uninclosed land which is not prairie 
land.*^® Uninclosed timber land from which the 
timber has been cleared off is not prairie land with¬ 
in the application of the statute.®® 

Under these statutes, the fact that an adjoining 
owner fails to fence up to his line does not affect 
the duty of the railroad to fence its road where it 


60. Ill—^Toledo, etc, R. Co V 
Thompson, 48 Ill App. 36. 

61. Mich —Stewart v Grand Rapids, 
etc, R Co, 110 NT.W, 126, 147 
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R Co, supra. 

65. Tenn—^Louisville, etc, R Co. v 
Patton, 54 S.W. 984, 104 Tenn 40 

66. Me—Osborne v Canadian Pac. 
R Co., 32 A 902, 87 Me 303. 

62 C J. p 43 note 26 

67. Idaho —^Monical v. Northern 

Pac. R Co, 112 P. 764, 19 Idaho 
150. 

68. Utah—Stimpson v Union Pac. 
R. Co. 33 P. 369, 9 Utah 123 

52 CJ p 43 note 28. 

69. Utah—Wilde v Union Pac R 
Co, 84 P.2d 1085, 96 Utah 164 


The purpose of the statute was to 
require a fence where the railroad, 
either by dividing private lands or 
breaking the owner's close by taking 
a portion thereof, created a risk to 
live stock which did not otherwise 
exist within the boundaries of the 
private owner’s close.—Wilde v. Un¬ 
ion Pac. R Co, supra. 

*<Fasse8 through” 

Phrase “passes through” as used 
in statute requiring railroad to fence 
right of way where it passes through 
privately owned and improved lands 
may mean more than dividing lands 
privately owned so that the same 
owner will have lands on both sides 
of the right of way, and may apply 
where railroad is laid out along the 
dividing line between two owners or 
where it takes a strip of privately 
owned land along one side and where 
the other side of the right of way 
abuts on publidy owned lands, but 
it does not apply where railroad 
right of way goes alongside of but 
not through or over lands which 
are or have been privately owned — 
Wilde v. Union Pac R, Co, supra 
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passes through uninclosed prairie Iand,8i and a 
statute requiring fencing of railroads “adjoining” 
inclosed or cultivated lands requires fencing where 
the road runs through or along such lands.^^ 
Lands, in order to be “inclosed,” need not be in¬ 
closed by lawful fences.83 Under a statute requir¬ 
ing the erection of cattle guards where a rail¬ 
road “enters or leaves any improved or fenced 
land,” a railroad constructed across unimproved 
and uninclosed lands, which are afterward im¬ 
proved and inclosed, must, after such change in the 
character of the land, be provided with cattle 
guards where the road enters and leaves such 
land.s^ 

Land inclosed on three sides. Under some of the 
statutes it is onl^^ where the adjoining lands have 
been inclosed on the other three sides that the 
railroad is required to complete the inclosure by 
fencing along its right of way In some of the 
states, this rule applies to unimproved lancL^® 
Where this rule prevails, an owner of the injured 
animals who has done nothing toward inclosing 
his lands, or given the statutory notice to the rail¬ 
road of his intention to do so, cannot recover under 
the statute for the railroad’s failure to fence.87 

§ 573. -Highways 

Unless required to do so by statute, the failure of a 
railroad company to maintain a fence where Its road 
crosses a public highway does not subject it to liability 
for injuries to animals resulting from the absence of 
such fence; but a railroad company ordinarily will be 
liable for injuries resulting from the absence of adequate 
cattle guards at public highway crossings. 

A railroad company is not required or permitted, 
and hence is not liable for failure, to fence its road 
where it crosses a public highway, 88 or to con¬ 
struct gates or other obstructions at such crossings 
to prevent animals from going upon the crossing,89 


However, a railroad, while it may not be required 
to fence, must construct and maintain suitable cat¬ 
tle guards and wing fences at public highway cross¬ 
ings,8® and these must be located at the point of 
intersection and as near as practicable to the high- 
way,®i and if located unnecessarily distant from 
the highway the company will be liable for ani¬ 
mals injured while in the intervening space.92 
Nevertheless, if an animal goes upon the track at 
the crossing and is injured upon the crossing it¬ 
self, the absence of cattle guards cannot affect the 
case and will not render the company liable.93 in 
order to avoid pockets or traps at oblique crossings 
where the railroad and the highway form an acute 
angle, lateral fences must be continued beyond the 
point of intersection between the highway and the 
boundary line of the right of way over a part of 
the highway to the point where the highway inter¬ 
sects the tracks, and a cattle guard put in at that 
point, and a railroad failing to do this is liable for 
injuries to animals caught in the trap 9^ 

Character and establishment. The rule that rail¬ 
road companies are not liable for injuries resulting 
from failure to fence their roads at public cross¬ 
ings applies to highways de facto as well as to high¬ 
ways de jure,®® but not to alleged highways which 
have no existence at all,®® especially where the 
railroad now relying on its existence had previous¬ 
ly denied iL®^ With respect to the railroad com¬ 
pany’s liability for injuries occurring there, if a 
crossing is used and traveled by the public gener¬ 
ally as a highway the company need not fence at 
the crossing, although it is not a regularly laid out 
and established highway,®® and not worked or im¬ 
proved by the county,®® or the route traveled is 
outside the survey or line of the highway as es¬ 
tablished by the county authorities;! nor, on the 
other hand, need the railroad maintain fences where 
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R. Co* 87 Mo 86. 
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83. Mo —^Bigrgrerstaif v. St. Liouia, 
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the road crosses a strip of land which has been le¬ 
gally dedicated to the public as a highway, although 
it has not been reduced to actual use by the pub- 
lic.2 

“Private roads” which by statute are free to be 
traveled by all persons as public roads and are so 
termed by the statute merely to distinguish them 
from public roads which are maintained at public 
expense need not be fenced by railroads where 
they intersect the railroad.^ Wherever the cross¬ 
ing IS such that it is not required to be fenced, 
the company must construct cattle guards to pre¬ 
vent animals from passing from the intersecting 
highway on either side along the tracks,^ and when¬ 
ever a crossing is abandoned and ceases to be a 
public highway the company must then construct 
fences at that point ,5 but nonuser for a period of 
time not amounting to abandonment will not have 
this effect® 

Highways parallel with railroad. In the absence 
of statutory requirement, a railroad, in order to 
avoid liability for injuries occurring there, is under 
no obligation to fence between its tracks and a 
highway parallel with and in close proximity there¬ 
to,"^ and failure to do so does not constitute negli¬ 
gence.® Where, however, the railroad company is 
required to fence m such situations, the fact that 
its right of way runs parallel with and adjoins a 
public highway does not exempt the company from 
its statutory duty and corresponding liability,® and 
the fact that the right of way overlaps the high¬ 
way does not affect this duty and liability if there 
is sufficient room for constructing a fence upon 
the right of way between the highway and the 
tracks and in such case, where the railroad per¬ 
mits the public to use part of its right of way as 
a public road, it is under duty to fence between 
such road and its tracks 


So also, if the track occupies a part of the public 
highway by permission of the highway authorities, 
the railroad must fence between its tracks and the 
remainder of the highway which is used by the 
public 12 The railroad, however, is not obliged 
to fence if the location of the railroad with re¬ 
spect to the highway is such that a fence cannot 
be constructed without obstructing the highway^® 
unless the use of the highway as such has been 
abandoned by the public 

§ 574. - Other Places 

The liability of a railroad company for Injuries to 
animals resulting from the absence of fences or cattle 
guards at various particular places has been judicially 
determined by the courts. 

It has been held that a railroad company which 
fails to fence its tracks as required by law is lia¬ 
ble for stock killed upon the road, although a good 
and sufficient fence is maintained by the adjoining 
landowner but, on the contrary, it has been held 
that it IS immaterial who constructs the fences as 
long as they are sufficient,^® and that if an adjoin¬ 
ing owner voluntarily constructs and maintains 
such a fence the company is not liable because it 
did not construct another fence along the same 
line Even under the latter view, however, it 
IS the duty of the company to see that the fence is 
kept in repair and to restore it if removed by the 
owner,1® and the company will be liable in the ab¬ 
sence of any evidence as to the character and suffi¬ 
ciency of the fences maintained by the adjoining 
owners.i® 

Fences on both sides of track Ordinarily where 
railroads are required to be fenced they must be 
fenced on both sides of the track,20 even under a 
statute requiring fencing where the road passes 
along or adjoins lands of a certain description and 
the railroad adjoins land of the character men- 
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tioned only on one side.^l However, if from the 
character or use of the adjoining premises on one 
side the company is not required to fence on that 
side, It has been held by some authorities that it 
need not fence on the opposite side,*22 but other 
authorities have held that it must.23 A statute re¬ 
quiring railroads to fence ‘'either or both’' sides 
of their property does not contemplate that the 
matter shall be optional with the railroad company 
but means either or both sides as the circumstances 
may demand and under such statute, where it is 
for the benefit of adjoining landowners only, the 
railroad need fence only on the side next to the 
private owner where the land on the other side is 
unoccupied and unclaimed public land.25 

Adjoining lands of defendant railroad. Where 
fencing statutes are regarded as police measures, 
under the rules discussed infra § 581, a railroad 
company owning land adjoining its road must fence 
between its own land and the traders unless a par¬ 
tition fence along the exterior line of the adjoin¬ 
ing land completely incloses the track.27 On the 
other hand, where the statute is construed as be¬ 
ing for the benefit of adjoining owners only, a 
railroad owning adjoining land is not required to 
fence between its own land and the traders 

Adjoining lands or tracks of other railroads. 
Where two railroads run parallel with each other, 
neither can rely on the duty of the other but each 
must see that its own road is properly fenced ;29 
and, where no fence is constructed between the 
tracks, the company upon whose road an animal 
is injured cannot avoid liability on the ground that 
the animal got upon its road by crossing the un¬ 
fenced tracks of the other road,2 o although there 
is also authority to the contrary.3i Where, how¬ 
ever, the rights of way and tracks of two railroads 
adjoin and run parallel to each other, a fence be¬ 
tween the nghts of way is unnecessary if private 


property on either side of the combined rights of 
way is properly protected by a railroad fence.32 
In jurisdictions in which a railroad must fence 
between its track and a parallel railroad, the com¬ 
pany over whose tracks the animal first entered 
will not be liable for the injury occurring upon 
the other road.23 The fact that the tracks are too 
close together to permit the construction of a 
fence between them without endangering the safe¬ 
ty of passengers or railroad employees does not re¬ 
lieve the railroad of its statutory liability.34 Where 
two railroads intersect, and one of the compa¬ 
nies neglects to maintain proper lateral fences, the 
other company must construct cattle guards and 
wing fences at the crossing ,*35 but this is not nec¬ 
essary where both railroads perform their statu¬ 
tory duties.33 

§ 575. Suflficiency, Defects, and Repairs 

The sufficiency of fences and cattle guards as af¬ 
fecting the liability of the railroad company for in¬ 
juries to animals is discussed infra § 576; and the 
extent to which such liability is affected by defects 
and repairs infra §§ S77-S80. 

Examme Pocket Parts for later cases. 

§ 576. - Suflficiency 

Qeneraily speaking, railroad fences and cattle guards 
are sufficient if they are reasonably adequate to prevent 
animals of ordinary habits and disposition from going on 
the track or where they substantially conform to statu¬ 
tory requirements. 

Generally speaking, railroad fences are held to 
conform to legal requirements if they are reasonably 
sufficient to prevent animals of ordinary habits and 
disposition from going upon the track 37 it is not 
necessary that they should be built to meet extra¬ 
ordinary conditions® 8 or that they should constitute 
an impassable barrier to all stock without regard to 
how breachy or vicious they may be.® 3 If, however, 


21. Mo—Walther v. Pacific R. Co., 
supra. 

22. Ind.—^Indiana, etc., R. Co v. 
LeaJi; 89 Ind. 596. 

52 C J P 46 note 99. 

23. Ill.—Cleveland, etc. R Co v 
Capoot, 69 Ill App 163 

52 C J. p 46 note 1 

24. Nev—Walsh v. Virgrmia, etc, R 
Co, 8 Nev. 110 

25. Nev—-Walsh v. Virginia, etc., 
R. Co, supra 

26. Ind —Bellefontaine R Co. v. 
Reed, 33 Ind 476. 

52 C J p 46 note 6. 

27. Ill—Chicago, etc, R Co v. Tice, 
111 Ill App 161. 


28. N H —Cornwall v Sullivan R. 
Co, 28 NH 161. 

29. NT.—Shepard v. Buffalo, etc, 
R. Co., 86 N.T. 641 

30. N Y —^Kelver v. New York, etc, 
R. Co, 27 NE. 653, 126 NT. 365 

62 C.J p 47 note 10 

31. Conn—Gallagher v New York, 
etc, R Co. 18 lA, 786, 57 Conn. 442, 
5 Lr.RA 737 

32. N T —^Davison v, Delaware, etc, 
R Co, 119 N.YS 369, 134 App 
Div 872 

33- US —^Bear v Chicago, etc., R 
Co, Minn, 141 £P. 26, 72 CCA 513. 

Minn —^Frisch v. Chicago Great 
Western R. Co., 104 N.W 228, 95 
Minn. 398. 


34. N T —^Kelver v New York, etc , 
R Co, 27 NB 553, 126 NY 365 

52 C J. p 47 note 17. 

35- Ill —Illinois Cent R Co v 

Davidson, 80 NE 250, 225 Ill 618 

36. Ill —Illinois Cent. R. Co. v 

Davidson, supra. 

37. Iowa—Shellabarger v Chicago, 
etc, R Co. 23 N.W. 158, 66 Iowa 
18 

62 C J p 47 note 21. 

38. Cal —Jesus Maria Rancho v. 

Southern Fac. Co, 172 P 183, 36 

Cal App. 375. 

52 CJ p 47 note 23. 

39. Iowa—Shellabarger v. Chicago, 
etc, R. Co, 23 NW. 168, 66 Iowa 
18 

52 C J p 47 note 24. 
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the fence is not reasonably sufficient to keep out 
stock,sufficiency having reference to the strength 
as well as to the height of the fence,to be de¬ 
termined by an examination of the fence itself and 
not by the previous conduct of animals which have 
been pastured on ground which it in part in- 
closes,^^ or if it is constructed in such a negligent 
or improper manner as to constitute a nuisance or 
source of danger, ^3 the company will be liable for 
animals injured in consequence thereof. A deviation 
in the course of the fence from the line of the rail¬ 
road right of way,^^ and the inclusion of gates, 
will not subject the railroad to liability if fence and 
gates are otherwise sufficient and acquiesced in by 
the adjoining owner 

Statutes. A statute requiring construction of 
fences suitable and sufficient to prevent cattle, 
horses, sheep, and hogs from getting upon the rail¬ 
road sets up a practical standard which is not met 
if the fact of cattle, horses, sheep, or hogs gettmg 
through the fence and on to the track is the natural 
consequence of existing conditions^® A statute 
requiring the construction of ''legal and suffiaenf’ 
fences is construed as requiring fences along an ad¬ 
joining inclosure reasonably sufficient to keep out 
the kind of domestic animals kept in that particular 

inclosure.'*^ 

Where a prior statute established standards of 
sufficiency, a later statute requiring railroad com¬ 
panies to make and maintain a good and sufficient 
fence, but not itself prescribing any standard or test 
of sufficiency, has been held to adopt the standards 
established by the prior statute.*^® Under a statute 
compelling railroads which have not built fences to 
do so, and prescribing the height and character of 
the fence to be built, and providing that railroads 


which have built fences shall conform to these spec¬ 
ifications whenever they rebuild or repair, it has 
been held that the obligation to conform to the later 
specifications is not imposed on a railroad on mak¬ 
ing slight repairs of a fence already built, but only 
when the repairs are substantial, amounting prac¬ 
tically to a rebuilding of a portion of a fence 

Conformity to division fences. A statute requiring 
a railroad to construct “suitable” fences, without 
referring to any standard, does not require that they 
should conform to division fences.®® This is espe¬ 
cially so where the railroad fencing statute sets up a 
standard of its own,®i as, for example, a fence 
suitable and sufficient to prevent cattle, horses, 
sheep, and hogs from getting upon the railroad,®^ 
or where it provides in express terms that no law 
of the state with respect to the fences of farmers 
or landowners shall be applicable to railroad fences 
unless specifically so stated in the regulation It 
has been held, however, that a statute requiring 
construction of a “lawful” fence does refer to the 
standard set up in the statute on inclosures.®^ A 
statute prescribing that railroad fences shall be of 
the height and strength of division fences, but no¬ 
where fixing what that height shall be, either by its 
own terms or the provisions of the division fence 
statute, has been construed as requiring fences of 
sufficient height and strength to prevent cattle and 
other animals from gettmg on the railroad.®® 

Wire fences. A wire fence properly constructed®® 
and complying substantially with statutory require¬ 
ments®'^ is suffiaent; but, although sufficient to turn 
stock, the fence must not be of such a character as 
of Itself to be a source of danger,®® and a barbed 
wire fence may or may not be a proper fence accord¬ 
ing to the character and use of the lands inclosed ®® 


4a NT—^Leyden v New York 
Cent, etc. R. Co, 8 N.T S 187, 66 
Hun 114 

52 C J p 47 note 25. 

41. Mo—Colyer v. Missouri Pac. R 
Co . 93 Mo App. 147, 

42. Ill —Chicago, etc, R Co v. fUm- 
phenour, 69 111. 198. 

43. NC—Winkler v Carolina, etc, 
R Co. 36 SB 621, 126 N.C 370, 
78 Am S R. $63. 

62 C or p 47 note 28. 

44. Kan—Stovall v, Atchison, etc, 
R. Co., 112 P. 740, 83 Kan 736 

45. Kan—Stovall v. Atchison, etc, 
R Co., supra. 

46. N.T—Connolly v Central Ver¬ 
mont R. Co, 38 NTS. 687. 4 App 
Div 221, affirmed 67 N B. 1124. 158 
N.T *676. 

62 C.J. p 47 note 38. 


47 Me,—'Cotton v Wiscasset. etc, ] 
R. Co, 67 A 786, 98 Me. 611 j 
52 C.J p 47 note 35. 

48. Cal.—^Enright v. San Francisco, 
etc., R. Co. 33 Cal 280. 

49- Iowa.—^Moeckley v. Chicago, etc. 

R. Co, 61 NW. 227, 92 Iowa 748 
52 C J P 48 note 39. 

ITzLder former Bfeatate providing 
that a railroad was not compelled to 
fence hut was held liable for inju¬ 
ries to animals resulting from its 
failure to do so. liability would de¬ 
pend on maintenance of a fence rea¬ 
sonably sufficient to turn stock — 
Moeckley v Chicago, etc, R. Co., su¬ 
pra 

50. Mass—^Barnes v Salem, etc., R. 
Co. 98 Mass. 560, 96 Am.D. 676. 

51. Neb.—Chicago, etc, R. Co v. 
James, 41 NW. 992. 26 Neb. 188. 
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J 52. Neb —Chicago, etc., R. Co. v. 
I James, supra. 

53. Iowa —^Lee v Minneapolis, etc, 
‘ R Co, 23 NW. 299, 66 Iowa 131- 

5^ Mo—^Russell v Hannibal, etc, 
R Co, 83 Mo 507. 

52 C J p 48 note 47. 

55- N T —^Tallman v. Syracuse, etc, 
R Co, 4 Abb.Dec. 361. 4 Keyes 
128. 

56. Minn —Halverson v. Minneapo¬ 
lis, etc., R. Co., 19 NW. 392, 82 
Minn. 88 

57. Mo—Sharp v. Quincy, etc, R. 
Co, 123 SW. 607, 139 Mo App 626. 

62 'C J. P 48 note 50. 

5a N.T —^Rehler v. Western New 
•York R. Co, 8 NTS. 286, 66 Hun 
204. 

52 C J. p 48 note 51 

59. N.T.—Guilfoos V. New York 
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A statute prohibiting the use of barbed wire has been 
held not to apply to fences already existing;^® and , 
buckthorn wire, consisting of flat iron twisted rib- | 
bons with teeth, has been held not to be a barbed ; 
wire fence within the prohibition of the statute 

Natural harriers, A steep bluff, hedge, ditch, wall, 
or the like may constitute a lawful fence if of equal 
security with a lawful fence as defined by statute 
but such natural obstructions must be sufficient to 
serve the purposes of a fence,and when they 
cease to afford that measure of security a fence of 
posts and boards or wire must be constructed.^** 
Natural barriers serving as fences must be properly 
connected with the railroad fences where they begin 
and terminate.®® 

Cattle guards and Txnng fences. Where railroad 
corporations are required to construct cattle guards, 
a railroad will be liable for injuries to animals due 
to a failure to construct cattle guards reasonably 
sufficient to exclude ordinary stock®® or to maintain 
them in a proper state of repair,®^ or where they are 
located m the wrong place,®® or are used as a 
substitute for the statutory fence,®® or are so con¬ 
structed as to be a trap or snare for stock or 
where the adjacent fences do not extend up so as to 
prevent the passage of stock between the fence and 
the cattle guards or where a section of the cattle 
guard is missing, admitting cattle through the un¬ 
guarded space on to the track.*^^ However, cattle 
guards, in order to be sufficient, need not be so 


constructed as to constitute an impassable barrier 
so that under no circumstances could an animal cross 
them,^® or so as to turn hogs unless the statutory 
conditions precedent to the requirements of hog- 
proof cattle guards are complied with,74 or so as 
to turn stock w-hich is wild, breachy, or in the habit 
of fence jumping,*^® or stock when under fright or 
excitement,''f® but need only be such as are rea¬ 
sonably sufficient to turn ordinary stock 

In the absence of any statutory plan or speci¬ 
fication for cattle guards, they should be constructed 
in such manner as an ordinarily prudent man would 
construct them with a view to prevent injury to his 
stock and at the same time to prevent the depreda¬ 
tions of stock upon his inclosure.'^® The mere fact 
that an animal goes upon the track by jumping over 
such a cattle guard and is injured does not render 
the company liable in the absence of negligence 
nor is the fact that an animal passed or jumped over 
a cattle guard of itself evidence of its improper 
construction or insufficiency.®® If, however, there 
is other evidence as to the character or insufficiency 
of the cattle guard, the jury may consider this fact 
in connection with such other evidence.®^ The mere 
fact that an animal is injured by the dangerous 
character of a cattle guard such as is in ordinary 
use does not subject the railroad company to lia¬ 
bility, since such danger is a necessary attribute of 
a cattle guard.®® 

Where the statute requires a cattle guard sufficient 
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'450. 

66. Ind.—^Pennsylvania Co. v. New¬ 
by, 72 N.E 1043, 164 Ind. 109. 

52 C J. p 49 note 61. 

67. Minn—^Miller v. Northern Pac. 
R. Co., 30 N.W. 892, 36 Minn. 296. 

52 C.J. p 49 note 62. 
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Herbold, 99 Ind. 91. 
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to turn cattle from the road, it requires by implica¬ 
tion the wing fences necessary for the sufficiency 
of the guard,83 a fence across the road with gates 
IS not a proper substitute therefor and under 
such statute a cattle guard in general use by first- 
class railroads does not meet the requirements if it 
IS not reasonably sufficient to turn cattle from the 
road 85 A statute requiring approval of cattle 
guards by commissioners does not require approval 
of each cattle guard constructed, but merely an ap¬ 
proval of the type of construction 86 

Waiver and estoppel. With respect to the railroad 
company’s liability for injuries to animals, the in¬ 
sufficiency of a fence may be waived by an adjoin¬ 
ing owner, when the fencing statute is construed as 
being for his benefit anly.87 Where a statute pre¬ 
scribes that railroad fences shall be of the height 
and strength of division fences, but nowhere fixes 
what that height shall be either by its own terms 
or the provisions of the division fence statute, a 
railroad building and maintaining over a long pe¬ 
riod of years a fence of a particular height cannot 
afterward be heard to say, in the absence of evi¬ 
dence of local regulation or local custom, that a 
lower fence would be sufficient.88 

§ 577. -Defects and Repairs in General 

Where a railroad company is required by law to con* 
struct fences and cattle guards it Is liable for injuries to 
animals resulting from failure to keep the fences and 
cattle guards which have been constructed in good repair 
if, according to most authorities, such failure is attri¬ 
butable to a lack of due care on the part of the railroad. 

Generally speaking, with respect to the liability of 
a railroad company for injuries to animals, the con¬ 
sequences of its failure to fence its right of way at¬ 
tach to its failure to keep its fences in good re- 
pair.83 So, where the fencing statute imposes no 
liability for failure of a railroad company to have 


its right of way adequately fenced, but merely 
places on the company the burden of proving its 
freedom from negligence, the company is not liable 
for injuries to animals entering the right of way 
through a defective fence, in the absence of negli¬ 
gence on the part its employees;®® and a mere 
failure to keep cattle guards in good order does not 
constitute such negligence.®^ 

Where a railroad is required by law to construct 
fences and cattle guards, it will be held liable for 
injunes to animal occasioned by its failure to repair 
them®® or to replace them when destroyed,®® and 
this rule appKes regardless of how or by whom the 
fence was originally built,®^ as in the case of fences 
already constructed by adjoining owners and adopted 
by the railroad company,®® and notwithstanding the 
adjoining owner has been accustomed voluntanly to 
keep the fences in repair,®® but, under statutes in 
some states, slight repairs, if they can be made with¬ 
out considerable labor or expense, are for the ad¬ 
joining owner to make.®7 

The railroad’s liability for failure to repair is 
unaffected by the fact that the accident happened in 
the winter season when cattle are not accustomed to 
run at large and when openings in the fence are 
left for convenience in haulmg wood to the rail¬ 
road;®® or by the fact that the fence had been torn 
down with intent to rebuild, and that the railroad 
had notified the landowner of its intent to do so;®® 
or by the fact that the abutting landowner had re¬ 
located and reconstructed lie fence with the consent 
of the railroad ,1 or by the fact that the railroad 
waived the statutory notice from the landlord to 
build, and voluntarily constructed the fence in ad¬ 
vance of the time when under the statute it was 
required to build,® or by the fact that the adjoining 
owner joined his fences to the railroad fence, thereby 
making use of it to inclose his land and still did not 
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contribute anything to keep the railroad fence in re¬ 
pair, in the absence of contract or statute obligating 
him to do so or by the fact that the railroad con¬ 
structed the fence entirely on the land of the ad¬ 
joining owner or by the fact that the railroad 
had made an agreement with an adjoining owner 
not to maintain the fence, w-hen the benefit of the 
fencing statute is not restricted to adjoining owners 
and plaintiff was some person other than the con¬ 
tracting landowner.^ 

The liability of the railroad to repair has refer¬ 
ence to the fence nearest the railroad track, where 
the railroad maintains two parallel fences on the 
same side of its road.® As discussed supra § 559, 
independently of statute, a railroad is liable for in¬ 
juries to animals caused by its negligent act, and in 
at least one jurisdiction the statutes have been con¬ 
strued to give the owner of mjured animals a 
remedy under the statute against the railroad for 
failure to repair fences, but only a remedy at com¬ 
mon law for injuries due to defective cattle guards.*^ 
In junsdictions having in force a statute compelling 
railroads to fence for violation of which double dam¬ 
ages are recoverable and a statute fixing liability 
for compensatory damages for injuries to animals 
caused by failure to fence, recovery of compensatory 
damages for injuries caused by a defective cattle 
guard may be had, even though an action for double 
damages will not lie, the injuries not being caused 
by collision with a train.® A railroad company may 
be relieved of its liability to repair by an agreement 
placing the obligation on the landowner, where the 
fencing statute excepts such contracts from its op¬ 
eration.® 

Voluntary erection or construction by railroad. 


Where there is no law requiring railroads to fence. 
It has been held in some jurisdictions that they will 
not, in the absence of circumstances creating a 
common-law liability, be liable for failing to repair 
fences^® or cattle guards^i which they may have 
voluntarily constructed, and that, if there is a gap 
in such fence through which animals enter, no 
greater degree of care is required to avoid injury 
to such animals than would otherwise be necessary 
to avoid liability but m other jurisdictions it has 
been held that if the railroad voluntarily constructs 
fences or cattle guards it is liable if it fails to keep 
them in a proper state of repair,as, for example, 
where it constructs fences in station grounds,and 
in such jurisdictions there must be evidence of con¬ 
struction and maintenance of the fence by the rail¬ 
road in order to subject it to liability for failure to 
repair.^® 

Care required and exte^it of liability. While there 
is some authority to the contrary,^® the general rule 
is that, w-here fences such as the law requires have 
been constructed, railroads are only bound to use 
reasonable care and diligence in maintaining them 
and in discovering and repairing defects subsequent¬ 
ly occurring,^*^ the liability for failure to repair 
being different in this respect from the liability for 
failure to erect and they are not absolute in¬ 
surers of the fences which they are required to 
build^® or absolutely liable for injuries to animals 
occasioned by defects occurring therein,®® and the 
rule has been applied even w^here a statute provides 
that the company shall be liable for injuries to stock 
“when [the fences are] not in good repair.”®^ The 
term ‘'ordinary care” or “reasonable care” is to be 
applied in view of the extra hazard and the public 
duty involved,®® and means a higher degree of care 


3. Mo.—Busby v. St. Liouis, etc., R- 
Co. 81 Mo 43. 

52 C J. p 50 note 99. 

4. III.—Chicago^ etc, R. Co. v. Ouer- 
tm, 4 N.B. 507, 116 HI. 466. 

5. Mo —^Rinehart v. BZansas City 
Southern R. Co, 102 S W. 958, 204 
Mo. 269—-Wliite v. Sligo, etc, R. 
Co, 170 S.W 923, 185 MoApp 425. 

6. Iowa.—^Dailey v. Chicago, etc., R. 
Co., 96 N.W. 778. 121 Iowa 264. 

7. NT —^Bateman v. Rutland R. Co, 
110 NT.S. 606, 126 AppJDiv. 511. 

8. Mo.—Scott V. Missoun-Kansas- 
Texas R. Co., 22 SW.2d 654, 224 
MoApp. 1. 

9. Ind.—^Ponsler v Union Tract. Co, 
132 NE 708, 76 Ind-App. 616— 
Union Tract Co v Thompson, 111 
N.B 648, 61 IndApp. 183 

10. Ark.—St Louis, etc, R Co. v. 


Ferguson, 20 SW 645, 67 Ark. 16, 
38 AmS.R. 217, 18 L.RA. 110. 

52 C.J. p 50 note 12. 

11. Ala.—St. Louis, etc, R. Co v. 
Douglass, 44 So. 677, 162 Ala 197 

Tex.—Chicago, R. I & G. Ry Co v. 
Rhone, Civ.App, 106 S.W 2d 707, 
error dismissed. 

12. Miss.—Illinois Cent. R Co v 

Walker, 63 Miss. 13 

13. Colo —^Denver, etc, R. Co v 

Robinson, 40 P. 840, 6 ColoApp 
432 

52 C J P 61 note 15. 

14- Ill—Chicago, etc, R. Co v 

Guertiu, 4 NE. 507, 115 Ill. 466— 
Chicago, etc., R Co. v Reid, 24 Ill 
144. 

15. Colo—^Denver, etc, R. Co v 

Robinson, 40 P. 840, 6 Colo.App. 
432. 

Mich—^Hathaway v Detroit, etc, R 
Co, 83 NW. 598, 124 Mich. 610. 
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16- Tex—St Louis, B & M Ry. Co 
V Blair, 39 SW2d 826, 120 Tex. 
586 

52 C J. p 51 note 20 

17. Minn—Coe v. Northern Pac, R. 
Co, 111 N.W. 661, 101 Minn. 12, 11 
L.RA,N.S. 228, 11 AnnCas. 429. 

52 C J p 51 note 24. 

18. Minn.—Coe v. Northern Pac. R 
Co, supra. 

19. Mo—^Rutledge v Hannibal, etc, 
R. Co., 78 Mo. 286—Case v. St 
Louis, etc, R. Co, 75 Mo. 668 

20. Mich.—Grand Rapids, etc, R 
Co v Monroe, 10 N.W. 179, 47 
Mich. 152. 

52 C J. P 61 note 27. 

21. NT.—^Murray v. New Tork 
Cent R, Co, 3 Abb Dec. 339, 4 
Keyes 274 

52 C.X p 51 note 28. 

22. Mo—^Rutledge v. Hannibal, etc, 
R Co., 78 Mo. 286. 
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than an ordinarily careful landowner would be ex¬ 
pected to exercise in keeping up his own fences.^^ 
The rule obligates the railroad to use proper care to 
guard against animals coming on to the track while 
the fence is temporarily down during reconstruction 
or repairs.2^ 

The frequency with which fences should be in¬ 
spected depends on the circumstances bearing on the 
probability of the fences being thrown down or de¬ 
stroyed, and the consequences which might natural¬ 
ly ensue.25 It is not necessary that a patrol should 
at all times be maintained along the road to see 
the condition of the fences.^c 

§ 578. - Knowledge of Defect and Op¬ 

portunity to Repair 

Except in Jurisdictions where there Is absolute lia¬ 
bility for failure to repair, the railroad company is en¬ 
titled to a reasonable time to discover a defect in a 
fence or cattle guard and to make the necessary repairs 
before liability attaches. 

Although where, under the statute, a railroad 
company is absolutely liable for failure to repair 
regardless of whether or not it exercised due care 
in discovering defects, as discussed supra § 577, the 
question of the railroad’s knowledge of the defect 
does not arise,^*^ the general rule is that, where 
fences such as the law requires have been con¬ 
structed, the railroad company will not be liable for 
injuries to animals due to defects subsequently oc¬ 
curring therein unless it had either actual or con¬ 
structive notice of the defect and an opportunity to 
repair it^S 

The company is entitled to a reasonable time to 
discover the defect^^ and to make the necessary re¬ 
pairs.The notice of the defect, however, may be 
either actual or constructive,^! and the company will 
be liable where it is requested by the landowner 
to make repairs,®^ or where by the exercise of rea¬ 


sonable care and diligence it could have known of 
the defect,®® or if the defect has existed for such a 
length of time prior to the accident that it ought to 
have been discovered.®^ If the special defect which 
caused the injury was due to a generally defective 
condition of the fence which had existed for a con¬ 
siderable length of time, the company will be liable, 
although without notice of the special defect.®^ If 
the fence as originally constructed was defective it 
is not necessary to show any knowledge on the part 
of the company of the defect in order to render the 
company liable.®® 

If the necessary repairs are not made within a 
reasonable time after notice of the defect,®^ or 
after the company should, by the exercise of rea¬ 
sonable care and diligence, have known of it,®® the 
company is liable. In computing the reasonable time, 
Sunday must be counted as a day on which repairs 
may be made if trains are run on that day.®® 

§ 579. - Defects Caused by Third Persons 

A railroad company ordinarily is not liable for in¬ 
juries to animals resulting from a defect in a fence or 
cattle guard caused by the act of a third person, m the 
absence of negligence on the company's part in failing 
to discover and repair the defect within a reasonable 
time. 

Where a railroad company has constructed suffi¬ 
cient fences, and animals are injured by reason of 
a breach therein, made by persons not in the employ 
or under the control of the company and without 
its knowledge or authority, the company will not 
be liable in the absence of any negligence in failing 
to discover and repair the defect within a reasonable 
time;^® but, although the defect was so caused, the 
company will be liable if it is not repaired within a 
reasonable time,^! or, where the fence is being 
repeatedly broken down by third persons, to the 
knowledge of the railroad, if the railroad does not 


23. Mo—^Rutledgre v. Hannibal, etc, 
H Co, supra 

Wis —^Antisdel v. Chxcagro, etc, R 
Co. 26 Wis 145, 7 AmR 44 

24. Mo —Creson v Mi’^soun, etc, R 
Co, 133 SW 67, 152 Mo App 197— 
Harper v Missouri, etc, R Co, 70 
Mo App 604. 

26. Minn—^Evans v St Paul, etc, 
R Co, 16 ISrW. 271. 30 Minn 489 

26. Cal —Jesus Maria Rancho v 
Southern Pac Co, 172 P. 183. 36 
Cal App 376. 

52 C J p 51 note 32 

27. Tex—^Fort Worth, etc, R. Co v. 
Jenkins, Civ App., 252 SW. 189. 

28. Mo—Townsley v Missouri Pac 
R Co, 1 SW. 16, 89 Mo. 81. 

62 C J p 52 note 37. 


29. Ill—^Iddinfirs v, Pennsylvania R 
Co , 256 Ill App 189. 

52 C J p 52 note 38. 

30. Ill —^Illinois Cent R Co. v- 
Swearingren, 33 Ill 289. 

62 CJ p 62 note 39. 

31. N.T—Wheeler v. Ene R Co, 2 
Thomps & C 634 

32. Okl—^Davis V. G W. Connelly 
Ranch Co, 229 P 492, 103 Okl. 94. 

33. Mo —^Lainiger v Kansas City, 
etc, R Co.. 41 Mo App. 166. 

Tex —Galveston, etc , R Co. v Wal¬ 
ter, Civ App., 25 S W 163. 

34. Mo—Peery v. Quancy, etc, R 
Co, 99 SW 14, 122 Mo App. 177 

52 C J p 52 note 43 

35. Ohio.—^Baltimore, etc, R Co v 
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Schultz, 1 HE 324. 43 Ohio St. 
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36. Iowa—^Morrison v Burlin^on, 
etc. R Co, 61 N.W 75. 84 Iowa 
663 

37. Iowa—^Pntz v. Kansas City, 
etc, R Co, 16 N.W 144, 61 Iowa 
323 

52 C J p 62 note 46 

38. Mo—Maberry v Missouri Pac. 
R. Co, 83 Mo 667. 

39. Ind —Toledo, etc , R Co v. Co¬ 
hen, 44 Ind 444 

40. Mo.—Walthers v. Missouri Pac. 
B Co, 78 Mo 617 

52 C J p 52 note 50. 

41. Mo —^Peery v Quincy, etc, R, 
Co. 99 SW 14, 122 Mo App. 177. 

52 C.J P 52 note 51. 
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take steps to prevent it.^2 if the person leaving the 
opening in the fence did so under direction of agents 
of the railroad, duly authorized, the railroad is lia- 
ble.4» 

As discussed infra § 587, under the statutes in 
some jurisdictions, railroads are expressly relieved 
of liability for gates left open by adjoining owners 
or by trespassers, 

§ 580. - Defects Caused by Fire, Wind, 

or Storms 

Generally speaking, a railroad is not liable for In¬ 
juries to animals resulting from defects m a fence caused 
by Are or windstorm in the absence of negligence in 
failing to discover and repair such defects within a rea¬ 
sonable time; its liability for injuries resulting from 
snow and Ice on a fence or cattle guard depends on 
whether it has been negligent in failing to remove such 
accumulations within a reasonable time. 

Where a proper fence is constructed, a railroad 
company will not be liable if not negligent in dis¬ 
covering and repairing the defect for injuries due 
to defects therein caused by fire^^ or windstorm 
but it will be liable if the defect is not repaired 
within a reasonable time^® unless it was the duty 
of the adjoining landowner to repair it.^*^ Railroad 
companies are not required to build their fences 
so high that the fall or drift of snow wnll never 
cover them;^* nor are they required to remove the 
snow and drifts from their fences so as to prevent 
animals passing over them,^^ although it has also 
been held that they must use reasonable diligence m 
doing so, if they own the land on both sides of the 
fence.50 

Cattle guards. It is held in some jurisdictions 
that railroad companies must exercise reasonable 
care and diligence to keep their cattle guards free 
from accumulations of ice and snow which would 
render them ineffective,®^ and that they will be lia¬ 


ble for injuries to animals due to a failure to re¬ 
move such accumulations within a reasonable 
time but if it uses due diligence, and animals are 
injured before the snow can be cleared away, the 
railroad is not liable.®® Liability for failure to clear 
cattle guards of snow is grounded on neghgence,®^ 
which, as discussed infra § 673, is usually a question 
of fact for the jury, depending on circumstances of 
location of the road, position and condition of the 
cattle guard, prevailing storms, weather conditions, 
and other relevant facts. However, because of the 
seventy of the winters, it has been held that, ex¬ 
cept under exceptional and extraordinary circum¬ 
stances, reasonable care and diligence do not require 
a railroad company to remove the natural accumu¬ 
lations of snow and ice from its cattle guards ®® 

§ 581. Persons Entitled to Benefits of Statute 

With respect to the liability of a railroad company 
for injuries to animals resulting from failure to comply 
with the provisions of fencing statutes, some statutes 
are construed as being only for the benefit of adjoining 
landowners while others are held to be in the nature of 
police regulations for the benefit of the general public. 

The statutes requiring railroad companies to main¬ 
tain fences and cattle guards are in some jurisdic¬ 
tions construed as being only for the benefit of 
adjoining landowners.®® These statutes include 
within their protection occupiers, tenants, or lessees 
of such landowners,®^ and ammals rightfully upon 
such lands with the express or implied consent of 
the landowner;®® and if the owner of the land has 
entered into an agreement with the railroad, under 
the terms of which one who pastures cattle on the 
adjoining land with the owner's permission has no 
rights as against the railroad, the licensee and own¬ 
er of the injured animal cannot by assignment of 
his right of action to the owner recover in the lat¬ 
ter's name.®® In these jurisdictions plaintiff must 
show, in order to entitle himself to the benefit of 


4SL HL—Awe T Chicago, etc., K- 
Co, 176 IUAlPP. 144. 

43. ICo.—^Blissoun, etc., IL Co. r. 
Armstrong, CivA.pp., 99 S.W. 431. 

44. Ind—^Indianapolis, etc., R. Co. v. 
Truitt, £4 Ind. 162. 

62 C J. p 62 note 67. 

45. Mich—^Robinson ▼. Grand 
Trunk R. Co, 32 Mich. 322. 

46. Ind—Cleveland, etc., R. Co. v. 
Brown, 45 Ind. 90. 

47- N.T—Terry v. New York Cent, 
R Co, 22 Barb 574. 

62 C.J. p 52 note 60. 

48. Iowa—^Patten v. Chicago, etc, 
R. Co. 39 N.W. 708, 75 Iowa 459 

49. Iowa.—^Patten v. Chicago, etc, 
R. Co, supra. 


60. Kan —^Toothaker v. Director- 
Gen. of Railroads, 210 P 1110, 112 
Kan. 304. 

51. Iowa.—^Paul V. Chicago, etc, R. 
Co., 94 N.W, 498, 120 Iowa 224. 

52 C J. P 53 note 64. 

62, Kan.—^Martin v. Atchison, etc, 
R Co, 141 P. 599, 92 Kan. 695, D 
RA.1916B 134. 

52 CLJ. p 53 note 65. 

B3. Ill—Chicago, etc., R. Co. v. 
Kennedy, 22 IlLApp. 308. 

54. Vt—Walt V. Bennington, etc, 
R. Co„ 17 A. 284, 61 Vt. 268. 

65. Minn.—Stacey v. Winona, etc, 
R. Co, 48 NW. 906, 42 Mmn 158— 
Blais V. Minneapolis, etc., R Co., 
24 NW. 668, 34 Mmn. 67, 67 Am 
R. 36. 


56. Mass—Gerry v. New York, etc., 
R. Co, 79 NE 783, 194 Mass 35. 

62 C J. p 63 note 72. 

Common-law liability 
Nonowner of inclosure could sue 
railroad for damages to mule becom¬ 
ing entangled in cattle guard with¬ 
out giving ten days' written notice 
to repair.—^Missouri Pac R Co v. 
Miller, 50 SW.2d 618, 186 Ark 937. 

57. Cal.—Walther v Sierra R. Co., 
74 P. 840, 141 Cal 288. 

52 C.J. p 53 note 74. 

58. Cal —^McCoy v. Southern Pac. 
Co, 26 P. 629, 3 Cal Unrep.Cas. 398. 

52 C.J. p 63 note 76. 

59. Utah.—Knight v. Southern Pac. 
Co., 172 P. 689, 52 Utah 42. 
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the statute, his title or interest in, or right to oc¬ 
cupancy of, the adjoining land 

General public. In another group of states, the 
statutes are held to be m the nature of police regula¬ 
tions for the benefit of the public generally,®^ al¬ 
though particular statutes even in these jurisdictions 
may restrict the protection to a particular class.®2 
Also, it has been held, under such a statute that a 
railroad, being under no obligation to the public to 
fence off its own land from the track, is not liable 
to a tenant occupying land of the railroad adjoin¬ 
ing the track for injuries to his animals due to a 
failure to fence between its own land and the 
track ^3 

In Missouri the statute requiring railroad com¬ 
panies to fence their tracks where they pass through 
uninclosed lands or along a highway has been held 
to operate for the benefit of the general public and 


not for adjoining owners only,®^ and, while the pro¬ 
visions requiring fencing where the road passes 
through inclosed or cultivated fields has been held 
to be only for the benefit of adjoining owners®® and 
tenants,®® this construction of the statute has been 
expressly limited and modified,®*^ and it is now well 
settled that the requirement inures to the benefit 
of any person whose animals are on the adjoining 
premises by permission or with the consent of the 
landowner®® or which stray upon the adjoining 
lands if such lands are not inclosed by a lawful 
fence;®® but, if such lands are inclosed by a law¬ 
ful fence on all sides except next to the railroad 
track, that is all the protection which persons other 
than the landowner are entitled to;^® and if the 
animals of third persons break over such lawful 
fences and go over the track and are injured there 
can be no recovery although the railroad company 
failed to fence along the track.^^ 


C. PRIVATE CROSSINGS, GATES, AND BARS 


§ 582. In General 

Where a landowner's premises are divided by a rail- 
road right of way, and there is no ordinary passway, he 
has a right to cross the railroad with his animals, but 
the right must be reasonably exercised, and he cannot 
pasture the animals or allow them to stray or loiter on 
the right of way; and If he crosses the track at a place 
other than at a crossing the railroad company is re¬ 
quired to maintain, he must take it as he finds ft. 

Where a landowner’s premises are divided by a 
railroad right of way and there is no highway or 
ordinary passway to enable him to get from one 
portion to the other, he has a right to cross the 
railroad with his animals,but he has no right to 
a private crossing from a road parallel to the right 
of way to a private lane closed by a gate and having 
no outletJ3 His nght to cross must be reasonably 
exercised,*^^ He cannot pasture the animals, or al¬ 


low them to stray or loiter on the right of way.*^® 
Where a person who is a mere licensee crosses a 
railroad track at a place other than such crossings 
as the railroad company is required to maintain, he 
must take it as he finds it and cannot recover for in¬ 
juries to his animals due to the condition at that 
place.7® 

Where gates have already been constructed at a 
private crossing in compliance with statutory re¬ 
quirement, it cannot be held negligence on the part 
of the railroad company to continue them merely 
because a way under a trestle at that point rendered 
a way over the tracks unnecessary.^^ 

§ 583. Duty to Construct and Protect 

In the absence of statutory exception, private ways 


60- CaJ.—Wills V. Southern Pac Co, 
161 P. 501. 31 Cal.App. 723 

Ill—Ohio, etc., R Co V. Saxton, *7 
Ill 426. 

61- Ga —^Blberton & E R Co v. 
Campbell, 167 SE 315, 46 GaApp 
203 

62 C.J. p 64 note 91. 

62- Kan—Wood v. Union Pac R 
Co. 129 P 193, 88 Kan. 477. 

52 C J. P 54 note 92. 

63. NT —^Potter v. New York Cent, 
etc, R Co., 16 N.T.S 12, 60 Hun 
313. 

64. Mo—^McClaskey v. Quincy, etc, 
R Co, 161 S.W. 277, 174 MoApp. 
724. 

52 C.J. p 54 note 93 [a]. 

65. Mo—^Peddicord v. Missouri Pac. 
R Co , 86 Mo 160. 

52 C.J- P 64 note 84. 


66. Mo—^Huss V. Wabash R. Co., 84 
Mo.App. 111. 

67- Mo —^Rinehart v. Kansas City 
Southern R, Co.. 80 SW. 910, 126 
MoApp. 446, affirmed 102 S.W 958, 
204 Mo 269 

68. Mo—^Kltsock t. Chicago, etc., R 
Co, APP , 226 S W. 269 

52 C X p 54 note 87. 

69. Mo —^Rinehart v. Kansas City 
Southern R. Co, 102 S.W. 968, 204 
Mo 269. 

52 C J. p 54 note 88. 

70. Mo—Johnson v. Missouri Pac. 
R Co, 80 Mo 620. 

71- Mo—^Peddicord V. Missouri Pac. 

R Co. 85 Mo. 160. 

52 C J p 54 note 90. 
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supra §§ 168-176. 
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and farm crossings must be fenced or otherwise ade* 
quately protected 

The exemption from the duty of fencing at the 
crossing of public highways which is discussed supra 
§ 573 does not apply to private ways and farm cross¬ 
ings,and such places, in the absence of statutory 
exception, must be fenced or otherwise adequately 
protected.79 Where, however, there are statutes pro¬ 
hibiting the obstruction of private ways, fences, 
gates, or bars cannot be constructed across them.so 
Under a fencing statute, general m its terms, which 
makes no express reference to private crossings, it 
has been said that the company may determine 
whether this protection shall consist of gates or 
other structures provided the protection afforded is 
reasonable;®^ but under similar statutes other au¬ 
thorities have held that cattle guards are not suflBi- 
cient and that the obligation, absolute except as to 
public crossings and station grounds, is to “fence," 
using gates or bars as part of the fence.®^ Where 
the statute provides for private crossings but does 
not expressly require gates or bars, it has been held 
that such a requirement is implied from the neces¬ 
sities of the situation,®® but only to the extent that 
it IS necessary for the use, convenience, and safety of 
the public.®^ Under statutes expressly reqmrmg 
gates or bars at pnvate crossings, failure to erect 
and maintain such gates or bars subjects the rail¬ 
road to liability for injuries to animals coming on 
to the track at the unprotected crossing,®5 although 
it has been held that cattle guards may be sub¬ 
stituted therefor where gates or bars would serious¬ 
ly mterfere with the use of a particular crossing,®® 
and such substitution may be made at certain pri¬ 
vate crossings more important than farm cross¬ 


ings ®‘^ The railroad is not relieved of this duty and 
liability by the fact that the deed to it of the right of 
way from the owner of the land through which th** 
way passes binds it to maintain fences but says 
nothing as to gates ®® 

§ 584. Sufficiency, Defects, and Repairs 

Gates or bars at private or farm crossings constitute 
a part of the fence, and must be sufficient to serve the 
purpose of such a fence as the railroad company is re¬ 
quired to construct and maintain. 

As affecting the duties and liabilities of railroad 
companies with respect to fencing, the gates or bars 
at private or farm crossings constitute a part of the 
fence,®® and must be sufficient to serve the purposes 
of such a fence as they are required to construct and 
maintain.®® 

Mode of construction, if not prescribed by statute, 
is not material, provided it is sufficient to turn 
ordmary stock.®i If the mode of construction is 
prescnbed by statute, but is not itself designed to 
turn small animals passmg under it, the fact that the 
fence as constructed did not conform to the statutory 
requirements will not subject the railroad to lia¬ 
bility for injuring such animals ®^ The gates must 
be provided with suitable and sufficient fastenings to 
keep them securely closed,®® reasonably, not absolute¬ 
ly, proof against opening by stock,®^ particular kinds 
of fastening being used if specified in the statute.®® 
Bars must not only be of sufficient strength but so 
arranged as not easily to be displaced or thrown 
down by stock.®® A gate is not necessarily im¬ 
properly constructed because hung so as to open 
toward the right of way,®7 or constructed as a slid- 


78- Mo —Jenkins v. Chicago, etc, R 
Ca.27MoApp 678. 

52 C.J. p 55 note 7. 

79. Tenn.—^Unlon Tract. Co. v. An¬ 
derson, 242 S.W 876, 146 Tenn. 
476, 25 ALuR. 1496. 

62 C J p 66 note 9—61 C.J. p 718 note 
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Thompson, 47 SW. 151, 101 Tenn 
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Co V. Anderson, 242 S W. 876, 146 
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62 CJ P 55 note 18. 
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89. Kan—Schulman v. Atchison, T 
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62 O.J. p 56 note 25. 

91. Iowa.—^Payne v. Kansas City, 
etc, R. Co, 33 NW 633, 72 Iowa 
214. 
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94. Ill.—Smith V. Baltimore, etc, R. 
Co, 184 IllApp 80—Chicago, etc, 
R. Co V Buck, 14 Bl^App. 394. 
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mg gate instead of being hung on hinges,98 or be¬ 
cause the hook or fastening is on the inside, next to 
the pasture or land inclosed,®9 although this fact may 
have a bearing on whether or not the gate was negli¬ 
gently constructed ^ The fastening is not sufficient, 
however, if the gate will open by mere pressure 
against it,2 nor is a sliding gate sufficient if it is too 
short to close the opening.® 

§ 585. - Maintenance and Repair in Gen¬ 

eral 

It IS the duty of a railroad company to keep a pri¬ 
vate crossing constructed by itself in a safe and proper 
state of repair, but It Is not liable for injuries due to 
defects In a crossing constructed and maintained by 
third persons^ although it must exercise reasonable care 
to keep private crossings clear of obstructions dangerous 
to animals. 

It is the duty of a railroad company to keep a pri¬ 
vate crossing constructed by itself in a safe and 
proper state of repair, ^ but it 's not liable for in¬ 
juries due to defects in a crossing constructed and 
maintained by third persons,® even though the rail¬ 
road knows of the crossing and permits its use,® or 
m an opening under a railroad bridge built by the 
railroad for its own use only, but privately used by 
plamtiff as licensee for the passage of stock.'^ The 
railroad must exercise reasonable care and diligence 
to keep private crossings clear of obstructions dan¬ 
gerous to animals,® and the gates or bars in re¬ 
pair;® but it is not an insurer of owners of animals 
against their getting through the gates.i® 

The duty to use reasonable care in the mainte¬ 
nance of gates exists whether the duty of con¬ 
structing them is imposed on the company by stat¬ 
ute or agreement^i or whether it has constructed 


them voluntarily,i2 and, where the statute imposes 
a duty to construct and maintain gates at farm 
crossings, the duty exists if the farm crossing 
exists, independently of the question whether a duty 
is laid on the railroad to build and maintain the 
crossing,^® nor does this duty shift to the landowner 
merely because the latter occasionally takes it on 
himself to repair the gates but a landowner who 
has taken on himself the closing of an opening left 
in a fence by the railroad cannot thereafter hold the 
railroad liable in the absence of notice to the rail¬ 
road to assume the responsibility Under statutes 
requiring the landowner to make repairs, subject to 
existing contract rights between the company and 
landowner which the statute does not change,^® the 
railroad is not hable for the landowner’s default^"^ 

§ 586. -Notice of Defects; Duty to In¬ 

spect 

Except where the defects were In the original con¬ 
struction, the railroad company ordinarily will not be 
liable for failing to repair defects of which it has no 
knowledge, but it will be liable where it has notice 
thereof. 

Except where the defects were in the original con¬ 
struction,^® the railroad company ordinarily will not 
be liable for failing to repair defects of which it 
has no knowledge,^® but it will be liable where it 
has notice,®® or where the defect has existed for 
such a length of time that it should by reasonable 
care and diligence have been discovered, and a suffi¬ 
cient time has elapsed within which to repair it.®i 

§ 587. Duty to Keep Gates and Bars Closed 

a. Duty of railroad 

b. Duty of landowner 
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a. Duty of Railroad 

Generally a railroad company must exercise reason¬ 
able care to see that the gates or bars at private or farm 
crossing are kept closedi but if the gates or bars are 
properly constructed and are left open by the landowner 
or by strangers without the knowledge of the company 
It Will not be liable unless they have remained open for 
such length of time that it should in the exercise of rea¬ 
sonable care have discovered their condition. 

Under statutes expressly so providing or construed 
to have that effect, railroads have been held liable 
for injuries to animals commg on to the right of 
way through open gates at private crossings inde¬ 
pendently of their negligence or of their knowledge 
of the conditions.22 The general rule^ however, un¬ 
der statutes requiring a sufficient fence or establish¬ 
ing liability of the railroad for failure to construct 
and maintain a sufficient fence, is that the railroad 
must exercise reasonable care to see that the gates 
or bars at private or farm crossings are kept 
closed,23 the duty being included in that of main¬ 
taining a sufficient fence of which the gates or bars 
constitute a part,^^ but that only reasonable care on 
the part of the railroad is required,25 and that, in the 
absence of evidence showing that such care was not 
used, the company is not liable.26 it is not required 
to keep a patrol along the line of the railroad,27 or 
to station watchmen at farm crossings to see that 
gates or bars are kept closed,28 even though the 
gates are frequently and habitually left open by per¬ 
sons passing through, and the railroad company 
knows it.29 

If the crossing is also used by the railroad or its 


customers the company vrill be liable for injuries 
due to the gate being left open through the negli¬ 
gence of its servants^O or persons transacting busi¬ 
ness with the company.2i If a railroad constructs 
gates at points where they are not required or per¬ 
mitted, the burden is on the company to see that 
they are kept closed 22 If the gates or bars are 
properly constructed and are left open by the land- 
owner or by strangers without the knowledge of 
the company, ordinarily it will not be liable,22 the 
company being entitled to a reasonable time to dis¬ 
cover that they are open and to close them ,2*^ but 
the company will be liable if they have remained 
open for such length of time that it should in the 
exercise of reasonable care have discovered their 
condition.25 The condition of the fastening is im- 
material26 unless it is so bad and has existed for 
so long a time as to charge the railroad with knowl¬ 
edge that leaving the gate open is the natural and 
probable consequence of the defective condition.27 

b. Duty of Landowner 

As between the railroad company and the person 
for whose benefit the crossing is maintained, the duty of 
keeping the gates closed rests primarily on the owner of 
the crossing and he cannot recover for injury to animals 
if he or someone using the crossing with his permission 
left the gate open. 

As between the railroad company and the person 
for whose benefit the crossmg is maintained, the 
duty of keeping the gates closed rests primarily on 
the owmer of the crossing28 or upon his tenant.29 


22. Mont—Scheffer v Chicago, etc, 
H Co, 163 P 565, 53 Mont. 302 

63 C.J. p 57 note 60. 
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Schulman v. Atchison, T. & S F 
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52 C.J. P 57 note 63. 
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By Co, 86 P.2d 590, 592, 149 Kan- 
114. 

52 C J. p 57 note 64. 

26. NT —^Davison v. Delaware, etc, 
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R, 13 P.2d 1081, 1083, 44 Wyo 488, 
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Such person cannot recover for injury to animals 
if he himself left the gates open,^® or if they were 
left open by persons using the crossmg and gates 
with his permission,or by a trespasser,42 although 
the company knew of it and failed to close them.42 
Also where the gates are left open by the landowner 
the company is not liable for animals which at the 
time of entry were pastured on the owner’s land44 
or were trespassing thereon ,45 and it has been held 
even that third persons cannot recover on the 
theory that as to them the railroad’s duty ivas to 
keep such gates closed,46 although there is some 
authority to the contrary.47 

Under statutes requiring that all gates and bars 
at farm crossings must be kept closed by the owner 
of the crossing, the company is not liable to third 
persons for injuries due to the failure of the o\raer 
of the crossing to do so,48 even though a prior, 
separate entry of the ammal on the railroad’s right 
of way was due to the railroad’s failure to fence as 
required by statute ;49 tut the railroad is liable if 
the animal did not enter through the owner’s gate, 
but at some other point which the railroad is bound 
to protect,5® or if it entered at the owner’s gate, 
but the gate had been left open by the railroad’s 
servants.®! 

Statutes stipulating that it is the duty of the 
owner to keep gates closed apply to farm crossings 
constructed prior to the enactment of the statute, 
but not to openings other than farm crossings-®^ 
Under statutes requiring crossings for the owner’s 
exclusive benefit where a railroad passes through 
inclosures, and making it the duty of the owner to 
keep the gates closed, a crossing ceases to be for 
the exclusive benefit of the owner within the mean¬ 


ing of the statute when a lane is opened connecting 
it directly with the public highway and without 
gates at the intersection with the highway.®4 Where 
a contract between a railroad and a landowner pro¬ 
vided that gates at a private crossing might be kept 
open at the landowner's risk, the landowner did not 
assume the risk of injury to his animals passing 
through the open gates and entering the railroad 
right of way at some other point which it had failed 
to fence in accordance with the statutory require¬ 
ments.®® 

§ 588. Cattle Guards and Wing Fences 

In the absence of an express requirement, railroad 
companies are not obliged to construct cattle guards at 
private or farm crossings. 

In the absence of an express requirement, rail¬ 
road companies are not obliged to construct cattle 
guards at private or farm crossings,®® the gates or 
bars required at such crossings being held to be a 
sufficient protection to prevent animals from going 
upon the tracks at such places.®*^ Where a statute 
in express terms requires it, cattle guards must be 
placed at farm crossings,®® or at private passways 
used by the public where there are terminal points 
of the railroad fences,®® and, where the statute re¬ 
quires their constructio-n on notice from the land- 
owner, a voluntary construction of them by the rail¬ 
road without notice obligates the company to build 
proper and effective ones®® and to keep them in 
good repair.®! 

Where the statute requires cattle guards at such 
crossings and makes no provision for gates, a fence 
with gates but without cattle guards is not a proper 
fence.®2 Statutes are construed as applying only to 
public crossings, and not to private ways or farm 
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crossings, whicli in terms require the construction of 
cattle guards at “all wagon crossings,”®^ at “all 
railroad crossings,or at “all road crossings 
No obligation to construct cattle guards at farm 
crossings rests on the railroad merely because a stat¬ 
ute relieves the railroad from all responsibility for 
keeping the gate closed.®® 

Where, however, the statute requires cattle 
guards to be placed at the point where the railroad 
enters an “mclosure,” a fenced lane, being an “in- 
closure,” crossing the tracks must be protected by 
properly constructed and maintained cattle guards 
at the point where the railroad enters it.®7 The 
voluntary construction of wing fences where the 
crossing is already sufficiently protected by gates 
in conformity with statutory requirements does not 
impose on the railroad a duty to maintain them for 
all time.®® 

§ 589. Gates or Openings at Places Other 
than Farm Crossings 

If a railroad company constructs or permits the use 
of gates or bars at places other than farm crossings, 
they must be so constructed and maintained as to serve 
the purposes of a fence, and the company must see that 
they are kept closed, and will be liable for injuries to 
animals resulting from Its breach of duty therein. 

A railroad company has a right to permit the use 
of gates or bars at places other than farm crossings 
or to construct them itself if it shall deem it ad¬ 
visable to do so;®® but they must be so constructed 
and maintained as to serve the purposes of a fence,*^® 
and the company must see that they are kept 
closed.7l Railroads are not liable, however, for 
failure to close gates in fences off the right of 
way.7® If the railroad for its own purposes makes 
an opening in the fence through which animals enter 
and are injured, it will be liable,^® and if it know- 
ingly permits others to make or use openings it will 


be liable to third persons whose animals enter through 
such openings and are injured,*^^ but not to the per¬ 
son by whom or for whose use and convenience the 
opening was made or permitted,unless the railroad 
had expressly agreed to construct a gate at such 
opening and failed to do so within a reasonable 
time.^® 

§ 590. Liability of Owner of Crossing to 
Owner of Animal Injured 

In the absence of any fault on the part of the rail- 
road company, the owner of a private crossing Is liable 
for injuries to animals of a third person entering the 
right of way through a properly constructed gate will¬ 
fully left open by the owner of the crossing, provided the 
animal is not a trespasser upon the premises of the 
owner of the crossing. 

Independently of the liability of the railroad for 
injuries to animals of third persons entering the 
right of way through open gates at private crossings, 
which has been considered supra § 587, the oumer of 
the crossing will be liable to the owner of the animal 
injured, if the gates are properly constructed and, 
without any fault on the part of the railroad, the 
owner of the crossing willfully leaves them open, 
provided the animal is not a trespasser upon the 
premises of the owner of the crossing.^^ The land- 
owner is not liable to the owner of animals which 
were wrongfully upon his premises,'^® even under a 
statute expressly requiring the owner of the crossing 
to maintain the gates or bars and relieving the rail¬ 
road company from any liability by reason of his 
failure to do so Under a statute providing that 
“any person who shall willfully take down, open or 
remove any such fence, cattle guard or crossing, or 
any portion thereof, or allow the same to be taken 
down, opened or removed, or who, having lawfully 
taken down bars or opened gates in such fences for 
the purpose of passing through the same, shall not 
immediately replace or close the same,” shall be 


63. Minn.—Sather v. Chicago, etc„ 
R. Co, 41 N W, 468, 40 Minn 91. 

64. Keh —Omaha, etc., R. Co. v. Sev- 
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Attaway, CivApp, 180 SW. 1161. 
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fined and in addition be liable to the party injured 
for all damages resulting therefrom, it has been 
held that the failure of the owner of a crossing to 
reconstruct gates, onginally erected by the railroad, 
after they had been broken down by his runaway 
horses, driven by his employee, is not a “willful” 
act or omission making the owner of the crossing 
liable under the statute to the owner of an animal 
which goes from the former’s land through the bro¬ 
ken down gates on to the railroad track and is 
killed.80 

§ 591. Care and Liability as to Animals on or 
near Crossing 

In approaching a private or farm crossing those in 
charge of a tram must keep a lookout to avoid Injury 
to animals lawfully upon the crossing, but in the absence 
of statute or agreement the railroad company Is not re¬ 
quired to give warning of the approach of the train or 
to slow up or stop the tram. 

In approaching private or farm crossings those in 
charge of the train must keep a lookout to avoid 
injury to animals which might be lawfully upon 
the crossing,but the railroad company is not re¬ 
quired, in the absence of statute, to give any warn¬ 
ing of the approach of its train, 82 or, in the ab¬ 
sence of agreement with the landowner to do so, to 
slow up or stop its trains in order to ascertain wheth¬ 
er animals are upon or near the crossing.83 


§ 592. To Whom Liable, and Estoppel 

The right to recover against a railroad company for 
failure to fence or to provide and maintain gates or bars 
extends to owners of injured animals who are not own¬ 
ers of the adjoining land; but the railroad is not liable 
as to any landowner who forbids the construction of 
gates or bars, or who requests or consents to an open 
crossing, or agrees to construct the gates himself. 

Under some statutes it has been held that the 
right to recover against a railroad company for in¬ 
juries to animals resulting from failure to fence or 
to provide and maintain gates or bars is extended to 
owners of injured animals who are not owners of 
the adjoining land.84 A railroad will not be liable, 
however, for failing to construct gates or bars as 
to any landowner who forbids their construction, 8 ^ 
or who requests or consents to an open crossing,86 
or who agrees to construct the gates himself but 
it has been held that the landowner’s acquiescence 
does not excuse the railroad from exercising ordi¬ 
nary care to keep the gate and fastening in rea¬ 
sonably good repair.88 

Liability to third persons. The liability of the 
railroad to third persons remains unaffected by the 
landowner’s request or agreement,® 2 but, where the 
statute expressly makes it the duty of the owner of a 
farm crossing to construct and maintain the gates or 
bars, the railroad is not liable to third persons for 
his failure to do so,80 the statute, however, not ap¬ 
plying to crossings other than farm crossmgs.^l' 


D. INJURY BY RUNNING ON ROADBED, BRIDGES, OR TRESTLES 


§ 593. In General 

In the absence of statute, a railroad company Is not 
liable for injuries due to animals going upon bridges or 
trestles or falling into pitfalls upon its right of way. 

In the absence of statute a railroad company is 
not required to floor bridges or trestles®^ or to erect 


railings or other safeguards at dangerous places 
to prevent accidents to animals which may wander 
upon the right of way,83 and, apart from any liabil¬ 
ity imposed by statutes requiring fencing, will not, 
in the absence of negligence in the operation of its 
trains or on the part of its servants, be liable for 


80. Wis.—OefLeln v. Zautcke, $6 N. 
W 108, 92 Wis. 176. 

52 C J. p 60 note 33. 

81. Kan—AtcMson, etc., K. Co v. 
Conlon, 57 P. 1068, 9 Kan App 116. 

N" D —^Bishop V Chicago, etc, R Co , 
62 NW. 606, 4 NJD. 636. 

52 C J p 60 note 35. 

Knowledge of facts 
Where plaintiff, during each fall 
for many years, had been pasturing 
his cows in meadow adjoining rail¬ 
road's tracks, and trainmen passing 
plaintiff's farm each day must have 
seen cows in meadow and understood 
that they would be driven back 
across tracks to barn before mght- 
fall, railroad was charged with 
knowledge of such facts—^Dowse v. 
Maine Cent. R. R., 20 A 2d 629, 91 N. 
H 419. 


82. N.T—Cross V, New York Cent, 
etc., R Co., 123 N.T.S 908. 

83. Minn—Whittier v Chicago, etc, 
R Co, 6 N.W. 872, 26 Minn. 484, 
486 

52 C.J. P 60 note 87. 

84. N.Y.—^Dayton v New York, eta, 
R Co. 80 NYS 783, 81 Hun 284. 

85. Vt—^Hurd V. Rutland, etc, R. 
Co., 25 Vt. 116. 

86. Iowa.—Tyson v. K. & D. M. R 
Co., 43 Iowa 207. 

52 C.J. P 60 note 45 

87. Tex.—^Texas, etc, R Co. v 
Smith, Civ.App, 41 S.W. 83 

88. Mo —Brown v. St. Louis-San 
Francisco R Co, App, 281 S.W 
452, distinguishing Francis v 
Quincy, etc., R Co, 93 S.W 876, 
118 Mo App. 435, and Harrington v. 
Chicago, eta, R. Co, 71 Mo 384. 

1189 


89. Ind —^Indianapolis, etc, R. Co. 
V. Thomas, 84 Ind 194. 

Term.—Louisville, etc., R. Co v. 
Hobbs, 5 TennCivApp 282. 

90. Ind—^Louisville, eta, R Co. v 
Etzler, 2T NE 466. 19 NE 616, 
119 Ind. 39—Crum v. Conover, 40 
NB. 644. 42 NE 1029, 14 Ind App. 
264 

91. Ind—Louisville, eta, R Co. v. 
Consolidated Tank Line Co, 30 N. 
E 169, 4 Ind App 40 

98. Tex—Chicago, R I & G Ry. 
Co. V. Rhone, Civ App, 106 SW2d 
707, error dismissed 
52 C.J. p 61 note 53 

93. Tenn —Sinard v. Southern R 
Co, 48 S.W 227, 101 Term 473. 

52 C.J. p 61 note 54. 
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injuries due ta animals going upon bridges or 
trestles®^ or falling into pitfalls upon its right of 
way.®® 

Duty to extricate. It is the duty of a train crew 
to liberate an animal whose legs are caught between 
the ties of a railroad trestle if this can reasonabty 
be done,®® and the fact that it would have required 
time and would have delayed the train is no excuse 
for failure to do so.®^ 

§ 594. Negligence in Extricating Animals 

In the absence of a statute making liability depend 
on an actual collision between the train and the animal, 
the plaintiff may recover if the injury was due to neg¬ 
ligence on the part of the railroad company's servants 
in extricating an animal from a bridge or a trestle. 


Where animals are injured in being extricated 
from bridges and trestles, if the action is based on 
the neglect of the railroad company to fence its 
track, the liability vrill depend on whether under 
the particular statute an actual collision between 
the tram and animal is necessary to render the com¬ 
pany liable, as discussed supra § 568, but in an ac¬ 
tion not based on such a statute plaintiff may re¬ 
cover if the injury was due to negligence on the 
part of the company’s servants;®® although the 
company will not be liable if reasonable care and 
diligence was used, although by extraordinary’' dil¬ 
igence and the use of different means it might have 
been possible to extricate the animal without in¬ 
jury.®® 


E. NEGLIGENCE IN OPERATION OP TRAINS 


§ 595. Signals 

Ordinary care may, under some circumstances, re¬ 
quire the blowing of a whistle or the ringing of a bell 
as a warning to animals, particularly where the duty to 
give such signals is imposed by statute. 

In the absence of statutory requirements, or inde¬ 
pendently of them, ordinary care may, under some 
circumstances, require that the engineer should 
blow the whistle or ring the bell as a warning at 
crossings,1 or if required by statute that the warn¬ 
ing should be given at a greater distance from the 
crossing than the statute provides.® So also, a fail¬ 
ure to give signals as a warning of the approach of 
trains at a place where men and teams are known 
to be at work about the track, while not negligence 
per se, may be negligence as matter of fact,® or un¬ 
der the circumstances of the particular case it may 
be negligence to back a train without giving a 
warning signal.^ 


It has been held in a few jurisdictions that stat¬ 
utes requiring the giving of signals by blowing a 
whistle or ringing a bell on approaching crossings 
are intended only as a warning to persons and have 
no application to unattended animals;® and that a 
railroad will not be liable for injuries to animals if 
the signals are not given.® However, it is general¬ 
ly held that these signals are intended as a protec¬ 
tion to animals as well as to persons,^ and if not 
given the railroad will be liable for any injuries to 
animals occasioned thereby,® without regard to the 
care exercised to discover the ammal on the track® 
or to prevent the injury after the animal was dis¬ 
covered,^® The rule has no application when the 
injuries are done by cars other than those drawn by 
an engine and imder the control of an engineer, 
as, for example, by the escape of a detached car 
which had been left standing upon a sidetrack.^® 
If the statute requires the nnging of the bell “or” 


04. Ark —Missouri Pac. R. Co. v. 
Hayes. 122 S.W.2d 945, 197 Ark 
366 . 

52 C.jr. p 61 note 57. 

NegrliETence in operation of trains 
see infra SS 695-610. 

95. Ill.—Illinois Cent. H. Co^ v. Car- 
raher, 47 Ill. 333. 

Tex.—^Missouri, etc., R. Co. v, Meyer, 
CivApp.. 161 SW. 12. 

52 C JT p 61 note 58. 

96. Ark—Chicago, R I & P. By. 
Co. V. Boyles, 187 S.W2d 719, 208 
Ark 774, 159 ALrR 150. 

Hegrli^rence in extricating see infra S 
594. 

97. Ark.—Chicago, R I. & P Ry. Co. 
V. Boyles, supra 

98. Ark.—Corpus gtirls quoted In 
Chicago, R I & P Ry. Co. v. 
Boyles. 187 S.W2d 719, 720, 208 
Ark 774, 159 A,L R 160. 

62 C.J. p 61 note 61. 


99. Ark.—Corpus Juxis quoted in 
Chicago, R. I & P. Ry Co v. 
Boyles. 187 SW2d 719, 720, 208 
Ark. 774, 169 A.L. R 160. 

Ga.—Richmond, etc, R. Co. ▼. Buice, 
14 S R. 206, 88 Ga 180. 

X. N-BL—^Dowse v Maine Cent. R. 

R, 20 A 2d 629, 91 N.H 419. 

52 C.J. p 61 note 65. 

8. Iowa.—Einyon v. Chicago, etc.. 
R. Co., 92 N.W. 40, 118 Iowa 349, 
96 Am SR 382. 

3. Iowa.—O’Leary v. Chicago, etc, 
R Co., 103 NW. 362. 

4. Tex.—Texarkana, etc., R Co. v. 
Bell, Civ.App., 101 S W. 1167. 

5. Pa—^Pisher v. Pennsylvania R 
Co, 17 A 607, 126 Pa. 293, 297. 

52 C J. p 61 note 70. 

6. Pa—^Fisher v. Pennsylvania B 
Co., supra. 


Contra Rehman v. Railroad Co. 5 
Phila. 450. 

7- Kan—^Davis v. Atchison, T & S 
P. Ry Co, 9 P.2d 990, 136 Kan. 
96. 

62 C J p 61 note 72. 

8. Minn —Frits v. First Biv. St. 
Paul, etc., R Co, 22 M-mn. 404. 

62 C J. p 62 note 73, 

9. Mo—Martin v. Butler County R 
Co., 161 SW, 631, 176 MoA.pp. 464 

ICX Mo—Milligan v Chicago, etc, 
R Co, 79 Mo.App. 393. 

Precautions as to animals seen on 
or near tracks see infra §§ 603-610 

11. Ala.—Montgomery, etc, R Co 
V. Perryman, 8 So. 699, 91 Ala. 413. 

12. Ala.—^Montgomery, etc, R Co. 
V. Perryman, supra. 
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blowing of the whistle, either is sufficient, and the 
company will not be liable unless it is shown that 
both were omitted.^^ A statutory requirement that 
the whistle shall be blown at a stated distance from 
a highway crossing only requires that the signal 
shall be given at such a point beyond the distance 
stated as would give reasonable notice of the train’s 
approach.i^ 

The statutes requiring crossing signals are in¬ 
tended only for the protection of persons and prop¬ 
erty at the crossing or about to use it, and a failure 
to give a crossing signal will not render the com¬ 
pany liable for animals injured if not at the cross¬ 
ing^® or about to use it but it is not necessary 
that the animal shall be on the actual intersection 
of the railroad and highway, and the company will 
be liable if the animal is on the track and so close 
to the highway that the acadent may be fairly at¬ 
tributed to the neglect to give the signaL^'^ Also 
the crossing signal statutes do not apply to private 
or farm crossings^® unless they so provide,or 
unless a private crossing is used as a public cross¬ 
ing during a temporary obstruction of traffic at the 
regular crossing.^o Furthermore, the rule has no 
reference to a failure to give signals at some cross¬ 
ing other than the crossing where the acadent hap- 
pened.2i 

Dogs are within the application of statutes re¬ 
quiring that the whistle shall be sounded when ani¬ 
mals are seen upon the track ,22 but the statutes do 
not apply to trespassing animals.23 An animal is 
not a trespasser, however, within the application of 


this rule, although it is not lawful for stock to be at 
large, if it has escaped without any fault on the 
part of the owner and is upon the crossing where 
the right of the railroad company is not exclusive, 24 
or merely because in crossing it has deviated slight¬ 
ly outside of the line of the highway.26 

§ 596. Lookout 

As a general rule, both at common law and under 
statutes, those in charge of a train must keep a look¬ 
out for stock on or near the track, and if they fail to 
do so and injury to animals results, the railroad com¬ 
pany Will be liable, the law requiring reasonable diligence 
and caution, taking into consideration the other duties 
of those in charge of the tram. 

As a general rule those in charge of a tram must 
keep a lookout for stock on or near the track, and if 
they fail to do so, and animals are injured which 
could have been discovered in time to avoid the in¬ 
jury, the company will be liable,26 without regard 
to whether or not they were actually seen,27 or to 
the efforts subsequently made to avoid the injury,28 
or the impossibility of avoiding it after discover¬ 
ing the danger.29 A failure to discover animals 
at a point on the track where discovery in time to 
avoid collision was impossible is not negligence 2® 
Especially must a lookout be maintained in ap¬ 
proaching crossings,® 1 including private or farm 
crossings ,22 or after receiving notice from a land- 
owner that his animals have escaped and are pos¬ 
sibly on the track ;23 but a knowledge that there 
might be animals on the track at a particular place 
cannot be implied or presumed from an occasional 
crossing.34 a railroad does not relieve itself of 


13. NJ—Kosher Dairy Co v. New 
York, S & W. R. Co., 78 A. 1052, 
81 NJDaw 145 

52 O J. p 62 note 90 

14. Tex —^Edwards v. St Louis 
Southwestern R Co, 151 S.W. 289, 
106 Tex 404 

15. Ala.—Alabama Great Southern 
R. Co. V. Smelley, 187 So, 630, 237 
Ala. 471. 

Kan.—^Davia v. Atchison, T. & S. F. 
Ry. Co. 9 P2d 990, 136 Kan. 96 

52 C J. p 62 note 77. 

16. Tex.—St. Louis, etc, R Co v 
Knowles, Civ-App, ISO S.W. 1146 

52 C J P 62 note 78 

17. Ill—^Toledo, etc, R. Co. v. Fur- 
lesson, 42 Ill 449. 

18. Ala—Gulf, M. & O. R. Co. v 
Phifer, 42 So.2d 44, 34 AlaApp 
588 

52 C.J. p 62 note 80. 

19. Ga—Willingham v Macon, etc., 
R, Co, 38 S E 843, 113 Ga 374. 

52 C J. p 62 note 81 

20. Iowa.—^Hartman v. Chicago 
Great Western R. Co, 110 N.W 
10, 132 Iowa 582. 


21. Ark—St. Louis Southwestern R. 
Co y. O'Hare, 116 SW. 942, 89 Ark. 
120 

Kan—^Davls v Atchison, T. & S. F 
Ry. Co, 9 P.2d 990, 136 Kan. 96. 

22; Tenn.—^Fink v. Evans, 32 S.W 
307, 95 Tenn. 413. 

23. Minn—^Locke v. First Div St. 
Paul, etc., R Co., 15 Minn. 350. 

24. Ind—^Louisville, etc, R Co v. 
Ousler, 36 NE 290, 15 IndApp 
232—Chicago, etc, R. Co v Penn, 
29 NE 790, 3 IndApp. 250. 

25. Ill—Toledo, etc, R. Co. v. Pur- 
gusson, 42 Ill. 449. 

26. Ala.—Owen v Southern Ry. Co., 
133 -So 33, 222 Ala 499—Gulf, M 
& O R Co V. Phifer, 42 So 2d 44, 
34 AlaApp. 588 

Ga—Savannah & Atlanta Ry. Co v. 
De Busk, 23 S E 2d 529, 68 GaApp 
529 — Powell V Nelson, 183 S-E. 
348, 52 Ga.App 351. 

Pa—^Bailey v. Reading Co., Com PI., 
39 Berks Co. 255. 

52 C J p 63 note 95 

27. Ala—^Louisville & N. R. Co v. 
Sellers, 134 So 8, 222 Ala. 615. 
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Ga—Savannah & Atlantic Ry Co. v 
De Busk. 22 SE2d 629, 68 GaApp 
529 

WVa—^Robbins v Baltimore, etc, R. 
Co., 59 SB 612, 62 WVa 635. 

28. Ala—^East Tennessee, etc, R. 
Co. V. Watson, 7 So. 813, 90 Ala 
41. 

29. Mq,—^B rooks v Hannibal, etc., 
R Co, 35 MoApp. 671 

Neb —Stading v Chicago, etc , R Co , 
111 NW. 460, 78 Neb 666. 

30. La —Cockrell v. Thompson, App., 
185 So. 681 

52 C J. p 63 note 99 

31. Ark.—^Missouri Pac R. Co v 
Green, 6 S W2d 26, 172 Ark 423. 

52 C.J p 63 note 1. 

32. Mo —Alexander v Missouri Pac. 

R, Co, 165 S.W. 1166, 178 MoApp. 
184. 

52 C.J. p 63 note 2. 

33. Ind—^Vandalia R. Co v Duling, 
109 NE. 70, 60 IndApp. 332. 

34. Tex—^Irving v Texas, etc., R 
Co, Civ App., 164 SW. 910, 157 

S. W. 762. 
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the duty of lookout by paying the landowner for 
fencing, in states where the statute allows that to 
be done.35 In the absence of special circumstances, 
a railroad is under no dutj' to keep a lookout for an¬ 
imals in fields adjoining the track in order to avoid 
frightening them with unnecessary noises ^6 

Statutes, In some j'urisdictions under the express 
terms of a statute, a lookout must be maintained.^" 
Where the statute does not impose the duty on any 
particular person in express terms, it is construed 
as requiring a lookout to be kept by either the en¬ 
gineer or fireman, but not both,38 except at places 
where the engineer cannot see the track from his 
side of the engine, in which case the fireman must 
keep a lookout from the other side.35 Lookout by 
the brakeman if he is in a position to see is a suffi¬ 
cient compliance with the statute.^o A lookout 
must be kept for animals near, as well as directly 
on, the tradc,4i notwithstanding the statute in terms 
relates to persons and property “upon the track 
and the statute is construed as requirmg the main¬ 
tenance of a lookout for dogs,^3 although there is 
authont}' for the view that a statute in terms ap¬ 
plicable to stock does not apply to dogs.^^ A stat¬ 
utory obligation on the engineer to be “always on 


the lookout ahead" will not be construed as plac¬ 
ing an absolute liability for injuries on the railroad 
if it operates its engine backward with tender in 
front as it passes over a public crossing.45 a stat¬ 
ute reqmring persons running trains to keep a look¬ 
out does not apply to railroad motorcars general- 
ly,46 although it applies to employees of a railroad 
company running a motorcar for passengers.^7 

Degree of care. The law requires reasonable 
diligence and caution in keeping a lookout ahead, 
taking into consideration the other duties of those 
in charge of the train.^3 It is not necessary that 
the engineer should keep his eyes constantly on the 
track in front of him,^3 b^t the lookout must be as 
nearly continuous as such other duties will permit,30 
imposing on the persons charged with the duty the 
burden of satisfactorily explaining any failure on 
their part in its performance.3^ Reasonable care 
may, however, require a high degree of care at 
particular places,32 as where the train emerges 
from a deep cut a very short distance before it 
crosses a highway,32 or under particular conditions 
or circumstances,3*^' as where stock is accustomed 
to graze on or about the tracks at a particular place, 
and that fact is known to the trainmen 55 it is not 


35. Ky.—^Louisville, etc., R. Co. v. 

Wilson, 204 S.W. 72, 181 Ky. 322. 
36L Okl—Chicago, etc., R Co. v. 

Hine, 168 P 637, 59 Okl. 148 
Tex.—St. Louis Southwestern R. Co. 
V. Reynolds, Civ.App, 209 S W. 184. 

37. Ark —St. Louis Southwestern 
R Co V. Russell, 34 SW. 1059, 62 
Ark. 182. 

52 C.J. p 63 note 9. 

* ConstruotioaL of statute 

(1) Statutes requiring- railroads to 
keep engineer or fireman on locomo¬ 
tive on lookout ahead to stop tram 
so as to avoid lUDury to animals on 
track are remedial as well as penal, 
and should be so construed as to 
effectuate true intent of legislature. 
—Gordon v. Tennessee Cent. Ry. Co., 
69 S.W.2d 611, 167 Tenn. 302. 

(2) Such statute was not intended 
to apply where application would be 
unreasonable, impossible, or imprac¬ 
ticable—Gordon v. Tennessee Cent 
Ry Co, supra. 

30i. Ark.—St. Louis Southwestern 
R. Co. V. Russell, 34 S.W. 1059, 62 
Ark. 182. 

52 C.J. p 63 note 10. 

Duty of esgiueer and dreman 

Consistent with performance of his 
other duties incident to operation of 
train, engineer had duty to keep con¬ 
stant lookout for obstructions on 
tracks, and fireman had like duty, in 
the absence of evidence that engineer 
alone was charged with duty of keep¬ 
ing vigilant lookout.—Perry v Atlan¬ 


tic Coast Line R Co., 42 So 2d 837, 
34 Ala-App. 644 

39. Ark —^Missouri Pac R Co v. 
Edwards, 14 S.W2d 230, 178 Ark 
732. 

52 C J. p 63 note 11. 

40ii Ark.—St. Louis Southwestern R 
Co V. Cone, 163 S.W. 1170, 111 Ark. 
309. 

41. Ark —^Missouri Pac. R. Co v. 
Mobley, 91 SW2d 611, 192 Ark. 
396—St. Louis Southwestern R. Co. 
v. Russell, 41 S.W, 807, 64 Ark. 
236. 

42. Ark—St. Louis, etc., R. Co. v. 
Russell, supra. 

43. Ark—St. Louis, I. M. & S R 
Co V. Puller, 165 S.W. 949, 112 Ark 
608. 

52 C.J p 63 note 15. 

44. Ala,—Owen v. Southern Ry Co, 
133 So. 33, 222 Ala. 499—Alabama 
Great Southern R. Co v Hill, 43 
So.2d 136, 34 AIa.App. 466, certio¬ 
rari denied 43 So 2d 139, 253 Ala 
124—Gulf, M. & O. R Co. v. Phifer, 
42 So.2d 44, 34 AIa.App. 588. 

45. Tenn —Southern R. Co. v. Owen. 
216 S.W. 270, 142 Tenn. 1. 

43i Ark.—Missouri Pac. R. Co. v. 
Jones, 31 S.W 2d 524, 182 Ark 
405. 

Tenn.—Gordon v. Tennessee Cent. Ry 
Co, 69 S.W.2d 611, 167 Tenn. 302. 

47. Ark.—Central R. Co. v. Lmdley, 
151 S.W. 246. 105 Ark. 294. 

48. Ala.—^Louisville & N. R. Co, v. 
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Sellers, 134 So 8, 222 Ala 615— 
Owen V Southern Ry Co, 133 So 
S3, 222 Ala 499—^Perry v Atlantic 
Coast Line R. Co, 42 So.2d 837, 34 
Ala.App 644. 

Ga—Savannah & Atlantic Ry. Co. v. 
De Busk, 22 S E.2d 529, 68 GaJ^pp 
529. 

62 C J p 64 note 19 

49. Miss.—^Fore v nimois Cent. R. 
Co, 169 So. 567, 172 Miss. 461, 
suggestion of error overruled 160 
So 903, 172 Miss 451, 

52 CJ p 64 note 19. 

50. Ala—^Mobile & B. R. Co v. Kim¬ 
brough, 11 So. 307, 96 Ala. 127- 

52 C J. p 64 note 21. 

51. Ala.—^Elansas City, etc, R. Co. v 
Wagand, 32 So 744, 184 Ala. 388. 

Ga—Georgia, etc, R. Co. y Hatcher, 
138 SE 249, 36 GaApp. 781. 

52 C J p 64 note 22. 

52. Colo.—Denver, etc, R Co. v. 

Beer, 162 P. 898, 60 Colo. 147. 

53. Colo —^Denver, etc, R. Co. v. 

Beer, supra. 

54. Tex—^Houston, etc, R Co v 

Holbert, CivJLpp., 182 S.W 1180. 

55. Tex —^Houston, etc,, R Co. v. 

Holbert, supra. 

Probable presence of horses on tres¬ 
tle 

<1) A railroad whose right of way 
was unfenced was chargeable with 
knowledge of the probable presence 
of horses on trestle in the open 
country, as respects railroad’s lia¬ 
bility for death of such horses when 
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sufficient that the engineer was on the lookout at 
the time of the accident, if by proper care the ani¬ 
mal could have been discovered sooner and in time 
to avoid the injury ,56 but a failure to keep a con¬ 
stant lookout even under a statute so requiring will 
not render the company liable if a proper lookout 
was maintained during the time affecting the par¬ 
ticular injury complained of.57 

Trespassing animals. The rule, generally adopt¬ 
ed, IS that a railroad owes no duty to the owner to 
keep a lookout for trespassing animals.58 There is 
some authority to the contrary,®® the rule in these 
jurisdictions requiring, however, only a reasonably 
careful, not a constant, lookout The owner of a 
trespassing animal may not claim any benefit from 
the duty owed by the railroad to its passengers in 
this respect,®! or from the fact that the injury oc¬ 
curs upon the crossing of a public highway if the 
animal was wrongfully upon the highway,®® or 
from the duty owed to owners of animals right¬ 
fully on the public highway.®® 

§ 597. - Effect of Stock Laws 

According to some authorities, but not others, a 
lookout for animals on or near the track is not necessary 
in localities where it is unlawful for them to run at large 

Some authorities hold that a lookout for animals 
on or near the track is not necessary in localities 
where it is unlawful for them to run at large.®^ 
Others hold that the duty exists,®® although it has 


been held to be less accentuated ®® In other juris¬ 
dictions the existence of a stock law is held to be 
merely a circumstance to be considered by the jury 
in determining whether ordinary care was or was 
not used by the railroad ®7 Where the stock law 
has been suspended, the duty to keep a lookout ex¬ 
ists.®® 

I 598. - Effect of Fenced Track 

In some jurisdictions the railroad is under no duty to 
keep a lookout for animals where Its road is properly 
fenced as required by taw, but in others it is held lhat 
whether the engineer should exercise diligence to keep 
such a lookout depends on the facts of the particular 
case. 

Where its road is properly fenced as required by 
law, a railroad is under no legal obligation in some 
states to keep a lookout for animals which have 
broken through on to the track 6® In others it is 
held that whether the engineer should exercise dili¬ 
gence to keep a lookout for animals on a fenced 
track to a great extent depends on the facts of the 
particular case; at places not required to be fenced, 
such as public crossings and station grounds, the 
duty to keep a lookout exists,7® but the duty is not 
absolute, ordinary care being all that is required.7i 

§ 599. - Obstructions of View 

A railroad company will be liable for injury to ani¬ 
mals which It could have discovered m time to avoid 
the injury but for obstructions of view which it was the 
duty of the railroad to remove. 


struck by passeng^er tram —^Fried¬ 
man's Estate V Texas & Pac Ry Co., 
25 So 2d 88, 209 La 540 

(2) Railroad's failure by cattle 
guards or otherwise to protect live 
stock, which it knew usually grazed 
on or near unfenced right of way in 
vicinity of trestle from being trapped 
on floored portion at either end of 
trestle, the center section of which 
was not floored, constitutes negli¬ 
gence and hence railroad was liable 
to owner for value of horses killed — 
Friedman's Estate v Texas & Pac 
Ry Co, supra. 

Turkeys 

(1) Whether trainmen had an im¬ 
perative duty to keep a lookout for 
turkeys, not prohibited to run at 
large at a place where turkeys were 
killed on the right of way, depended 
on the knowledge of such trainmen 
as to the probability of encounter¬ 
ing such fowls at that place—Texas 
& P. Ry Co v Heathmgton, Tex 
Civ App , 115 S W 2d 496 

(2) Where a railroad permitted a 
rank growth of vegetation along the 
right of way which made the place 
attractive for turkeys in search of 
food so as to constitute an implied 
invitation to turkeys to frequent the 


place, and which prevented the escape 
of the turkeys from an approaching 
train, the employees of the railroad 
were charged with the duty to use a 
degree of care that a reasonably pru¬ 
dent person would use under such 
circumstances to discover and to pre¬ 
vent injury to the turkeys—^Texas & 
P Ry Co V Heathmgton, supra. 

56. Ala—^East Tennessee, etc, B. 
Co. V Baker, 10 So. 211, 94 Ala. 
632 

67. Tenn—^Louisville, etc, R. Co. t 
S tone, 7 Heisk 468 

68. Miss—^Fore v Illinois Cent R 
Co, 169 So 567, 172 Miss. 451. sug¬ 
gestion of error overruled 160 So 
903, 172 Miss 451 

62 C J p 64 note 30. 

Duty to avoid injuring animals seen 
on or near tracks see infra § 603 
Trespassing animals generally see 
supra § 650. 

59. Neb—Stading v. Chicago, etc, 
R. Co, 111 NW 460, 78 Neb 666 

62 C.J p 64 note 32. 

60. WVa—EHison v. Norfolk, etc., 
R Co, 98 SB 267, 83 W.Va 816 

61. Minn—^Locke v St. Paul, etc., 
R. Co., 16 Minn 350. 
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62. Minn—^Palmer v Northern Pac 
R Co, 33 NW, 707, 37 Minn 223, 
6 Am S.R 839 

63- Minn—^Palmer v. Northern Pac, 
R. Co, supra, 

64. Okl —St. Louis, etc, R Co v. 
Brown, 122 P. 136, 32 Okl 483 
52 C J. p 64 note 38 

66. S.C —Davis v Southern R Co , 
47 SE 723, 68 SC 446 
W.Va—Warden v Hines, 106 S E. 
130, 87 WVa 766 

66. S C —^Davis V Southern R Co , 
47 S E 728, 68 S C 446 

67. Ga—Seaboard Air-Line R Co v. 
Collier, 46 S B 300, 118 Ga 463 

66. OkL—^Missouri Pac. R Co. v. 
Johnson, 222 P 234, 101 Okl. 4 

69. Ind—^Indianapolis & B R Co v. 

Goar, 86 N E 968, 43 Ind App 89 
52 C J p 65 note 43. 

TO. Ind—Chicago, etc, R. Co. v. 
Nash. 24 N B 884. 

Tenn—Mobile, etc, R. Co v House, 
35 S.W. 661, 96 Tenn. 562 

71. Tex—^Houston, etc, R Co. v. 
Van Ness, 101 SW 265, 45 Tex 
Civ App 633. 
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While it has been held negligence not to keep 
the right of way free from weeds, bushes, or any¬ 
thing which would conceal from those in charge of 
the train the presence of animals on or near the 
track, and the company will be liable for injury to 
animals which but for such obstructions of view 
could have been discovered in time to avoid the in- 
jury,'*2 there is authority for the view that the 
railroad owes no such duty to the owners of stock.^^ 
Even though the obstructions to the view are placed 
on the right of way or owned by third persons, it 
is the right and duty of the railroad to remove 
themJ^ The clearing away of obstructions of view 
must extend to the outer bank of the side ditches 
which drain the track,*^® but not beyond those lim¬ 
its.^® The railroad will not be liable if the train 
was equipped with proper lights and its servants 
were proceeding with a proper degree of care, 
where an inj’ury is occasioned by an obstruction of 
view due to natural causes over which the com¬ 
pany has no control,'*'^ or to the leaving of standing 
cars or other material near the track for legitimate 
railroad purposes/® or w’here, even without the ob¬ 
struction, the locomotive lights would not have dis¬ 
closed the animals.'*^ 

§ 600. Lights 

A railroad compan/ operating trains at night must 
carry a good and sufficient headlight for the purpose of 
discovering stock upon the track, but it is not liable for 
injuries to animals due to a sufficient headlight being 
obscured by natural causes if a proper degree of care 
under the circumstances Is exercised. 

A railroad company has an unqualified right to 
carry a headlight on its locomotives whenever nec¬ 
essary or even conducive to the safety of the train 
and its passengers, although its eifect may be to in¬ 
crease rather than diminish the danger to animals 
on the track;®® and the company must in operating 
trains at night carry a good and sufficient headlight 
for the purpose of discovering stock upon the 


track,®^ its sufficiency to be determined by its utility 
as demonstrated by use, and not by the mere fact 
of Its adoption by other railroads.®^ The liability 
for failure to have a,sufficient headlight at night de¬ 
pends on wThether, if there had been a sufficient 
headlight, the animal could have been seen in time 
to avoid the collision, if the engineer had been keep¬ 
ing a lookout ®3 It is also negligence for a railroad 
to back trains at night without lights upon the rear 
of the train®^ or to operate a locomotive with its 
headlight obstructed by a box car or caboose which 
is being pushed by the engine.®® If the headlight 
is sufficient and the inj'ury is due to its light being 
obscured by natural causes, such as fog or snow, 
the company will not be liable if a proper degree of 
care under the circumstances is exercised.®® 

§ 60L Speed 

a. In general 

b. Statutes, ordinances, or other regula¬ 

tions 

c. At crossings 

d. In cities, towns, and villages 

e. Effect of stock laws 

f. Increasing speed where collision un¬ 

avoidable 

a. In General 

With respect to animals on or near a railroad. In the 
absence of statutory or municipal regulation, railroad 
companies ordinarily may adopt whatever rate of speed 
they may deem advisable, provided it is reasonably safe, 
and they will not be liable for Injuries to animals because 
of the rate of speed adopted if the company is not other- 
Wise at fault* 

With respect to animals on or near a railroad, 
the general rule is that in the absence of statutory 
or municipal regulation railroad companies ordi¬ 
narily may adopt whatever rate of speed they may 
deem advisable provided it is reasonably safe and 
consistent with the safety of the passengers and 


72. Ala,—Curry v. Southern R. Co., 
42 So 447, 142 Ala. 57. 

52 C J. p 65 note 46 

7a Ark-—^Kansas City, etc., R. Co. 
V. Kirksey, 3 BW. ISO, 42 Ark 
366 

62 C.J p 66 note 47. 

74. Ky—Chesapeake, etc., R Co v 
Mason, 185 S.W. 71, 169 Ky. 699, 
L.R A.1916F 127. 

52 C.J. p 65 note 48. 

7B- NC—Ward v. Wilmington, etc-, 
R Co.. 18 S B. 211, 113 N C. 666. 

76. 2src —^Ward v. Wilmington, etc., 
R Co.. 13 SB 926. 109 M.C. 368, 
361. 

52 C.J. p 66 note 60. 

77. Ala.—Alabama Great Southern, 


R. Co V MoAlpine, 76 AJa- 113— 
Alabama Great Southern R Co v. 
Jones, 71 Ala. 487. 

78. Tex,—Houston, etc, R Co. v. 
Hall, Civ.App, 219 S.W, 626. 

52 C.J. p 65 note 62. 

79. La.—^Daughdnll v, Texas & N. O. 
R Go. App., 20 So 2d 644. 

90k Ohio.—^Bellefontaine, etc, R. Co. 

V. Schniyhart, 10 Ohio St. 116. 

62 C.J p 65 note 64. 

81. Ala.—-Alabama Great Southern 
R Co V. Moody, 9 So. 238, 92 Ala 
279. 

Ark ■—Jonesboro, etc, R Co. v. Guest, 
99 SW. 71, 81 Ark. 267. 

82. Ala—-Alabama Great Southern 
R. Co. V. Moody, 9 So. 238, 92 
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Ala 279, explaining Alabama Great 
Southern R. Co v Jones, 71 Ala 
487 

83. Idaho—-Wallace V, Oregon Short 
Line R. Co, 100 P. 904, 16 Idaho 
103 

62 C.J, p 65 note 57. 

84. N.T.—Hollender v. New Tork 
Cent., etc-, R. Co, 14 Daly 219, 6 
N.YSt. 352, 19 Abb.NCas 18. 

WVa.—^Hanger v. Chesapeake, etc., 
R. Co., 73 S B, 713, 70 W.Va 212. 

85. Ohio—Cincinnati, etc., R. Co. v 
Shurts, 10 Ohio App 226. 

86. Ala.—Alabaxua Great Southern 
R. Co. V. Jones, 71 Ala. 487. 

Tenn.—^Louisville, etc., K, Co. v. Mel¬ 
ton, 2 Lea 262* 
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property intrusted to their care 87 jf the conve¬ 
nience and business of the public demand rapid 
transportation, railroad companies are not re¬ 
strained from meeting this requirement because of 
the increased danger to animals which might be 
upon the track,8 8 and will not be liable for such in¬ 
juries because of the rate of speed adopted if not 
otherwise at fault,89 even though the tram was 
runmng on schedule time through fog or rain,90 
or even though the train was running faster than 
schedule in an effort to make up time,9l a railroad 
not being required to operate a tram at a speed 
which will enable it to be stopped within the dis¬ 
tance that the engineer can see 92 

Subject to the rule of nonliability as to animals 
trespassing on its track and not seen by the engi¬ 
neer,93 whatever rate of speed is adopted the com¬ 
pany must exercise a proper degree of care to avoid 
injuries to animals,94 which varies according to 
the danger of injury at a given place,95 and exist¬ 
ing conditions making it easy or difficult to perceive 
obstructions upon the track.96 So, m the absence 
of statute or municipal regulation, no particular 
I ate of speed is negligence per se,97 but depends 
on the facts and arcumstances of the particular 


case,98 and therefore may be considered as an ele¬ 
ment of negligence in connection with other cir- 

cumstances.99 

In operating trains at night the rule in some 
states is that it is negligence to run trains at such 
a rate of speed that they could not be stopped by 
the use of the ordinary means and appliances with¬ 
in the distance that the engineer can see stock upon 
the track by the aid of the headlight,^ unless from 
unknown causes the machinery and appliances have 
in the course of travel become defective,^ or the 
intervention of natural causes has rendered them 
inefficient,8 as where the light cast from a proper 
headlight is obscured by fog, ram, or snow;^ and 
intervening natural conditions, such as fog or ram, 
will not constitute an excuse where the train is 
running at so great speed that it could not be 
stopped within the headlight limit, even though the 
night had been clear.8 In other jurisdictions the 
rule making this distinction between day and night 
operation of trains has been expressly disapproved.® 

b. Statutes, Ordinances, or Other Begulationa 

A violation of statutes or ordinances limiting the 
speed at which trains may be operated at different places 


07. Ga—Atlantic Coast Line R. Co 
V Hodges, 54 S.E.2a 600, 79 Ga 
App< 563. 

La —^Moody v. Texas & P. Ry Co , 
App, 37 So 2d 346—^EYiedman's Es¬ 
tate V. Texas & P. Ry Co , App , 
24 So 2d 167, reversed on other 
grounds 25 So 2d 88, 209 La 540, 
163 A.LR 1228—Smith v Thomp¬ 
son, App, 186 So 71—Campbell & 
Co V. Texas & P. Ry. Co, App, 
152 So 351, amended on other 
grounds 165 So 786—Jeter v Texas 
& P Ry Co, App., 149 So 144 

52 C.J. p 66 note 63. 

88L La—Sanders v. Illinois Cent R 
Co. 54 So. 147, 127 La 917, 919 

52 C J. p 66 note 65. 

89. Ga—Atlantic Coast Line R Co 
V. Sears, 36 S E.2d 129, 80 GaApp 
338 

52 C.J. p 66 note 66. 

90 . Ga—Atlantic Coast Line R Co 
V. Sears, 66 S E 2d 129, 80 GaApp 
338—^Atlantic Coast Line R Co v 
Thomas, 72 S.B 614, 10 GaApp 45 

La—Edwards v. Thompson, App, 2 
So 2d 493—Smith v. Thompson, 
App, 186 So 71—Jeter v. Texas & 
P. Ry. Co„ App., 149 So 144 

91. Tex—St. Louis, etc, R Co v. 
Felton, App., 14 S.W. 1072. 

92. La—^Moody v. Texas & P Ry 
Co, APP, 37 So 2d 346—Jeter v 
Texas & P. Ry. Co., App., 149 So 
144—^Boyd v. Kansas City, S & G 
Ry. Co., APP, 147 So. 100. 

83. —^Brown v. Central of Geor¬ 


gia R. Co, 64 So 581, 185 Ala 
659. 

Luty to keep lookout for trespassing 
animals see supra § 596. 

94, Mo—Campbell v Missouri, etc, 
R. Co , 59 Mo App. 151. 

52 CJ. p 66 note 70. 

95, Mo—Campbell v Missouri, etc., 
R. Co, 69 Mo App. 151. 

62 aJ p 66 note 71. 

98, Ala—■Western R Co v Mitchell, 
41 So 472, 148 Ala 35. 

52 C.J. p 66 note 72. 

97, Colo.—Chicago, B & Q. R. Co. v. 

Campbell, 83 P 138, 34 Colo. SSO. 

52 C J p 66 note 73 
Speed bold not iLegligent 

(1) Fifty miles per hour outside 
city limits.—^Powell v. McClung, 36 

5 E 2d 820, 73 Ga.App. 388. 

(2) Fifty-five miles per hour past 
station, consisting of cotton gin, sec¬ 
tion house, and half dozen residences 
—Campbell & Co. v Texas & P. Ry 
Co, La.App, 152 So 351, amended on 
other grounds 155 So. 786. 

(S) Sixty miles per hour In open 
country.—^Friedman's Estate v, Texas 

6 P. Ry. Co, App, 24 So 2d 167, re¬ 
versed on other grounds 25 So.2d 88, 
209 La. 540. 168 A.L.R. 1228 

(4) Seventy-five or eighty-flve 
miles per hour on a straight, level, 
stretch of track ten miles long.—At¬ 
lantic Coast Line R. Co. v. Hodges, 
54 SE2d 500, 79 GaApp. 563, 
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98, Neb.—^Burlington, & M. R. R, 
Co. V Wendt, 10 NW. 466, 12 Neb. 
76- 

62 C.J p 67 note 74, 

99, Ark—^Ford v. St Louis, 1. M & 
S R Co., 60 SW. 864, 66 Ark. 
363 

62 C.J p 67 note 75. 

1- Ala—^Louisville & N R. Co v. 
Christian Moerlein Brewing Co, 43 
So 723, 160 Ala 390. 

52 C J p 67 note 76. 

2. Ala.—Alabama Great Southern R. 
Co. V. Jones, 71 Ala 487 

3. Ala—Alabama Great Southern R. 
Co V. Jones, supra 

4. Ala.—^Alabama Great Southern R. 
Co. V Jones, supra. 

5. Ala —^Louisville, etc, R Co v. 
Fox. 66 So. 917, 11 Ala App. 253. 

6. La —Moody v Texas & P. Ry. Co., 
87 So 2d 846—Edwards v- Thomp¬ 
son, App, 2 So.2d 493. 

52 C J. p 67 note 81. 

Bounding curve at night 
Where mules which entered rail¬ 
road's right of way through a de¬ 
fective fence were killed by tram at 
night on a curve, railroad, in order 
to avoid liability, was not requirsd to 
reduce speed of train to a speed 
which would permit train's being 
stopped within distance an object 
could have been seen on track — 
Smith V. Thompson, LaAipp.. 185 Sa 
7L 
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Is generally regarded as negligence and renders the rail¬ 
road liable for injuries to stock occurring within the 
limits to which the statutes or ordinances apply and 
which are directly due to such excessive speed. 

A violation of statutes and ordinances limiting 
the speed at which trains may be operated at differ¬ 
ent places IS generally regarded as negligence per 
se,*^ regardless of whether the statute so provides® 
or does not so provide® and independently of pro¬ 
visions for a fine therein,^® and renders the railroad 
liable for injuries to stock occurring within the lim¬ 
its to which the statutes or ordinances apply and 
which are directly due to such excessive speed 
In some jurisdictions this is the rule only where the 
action is based on the statute and it is so pleaded, 
a violation of the regulation being regarded in oth¬ 
er cases merely as evidence of negligence in oth¬ 
ers a violation has been regarded as establishing 
merely a pnma facie case of negligence and in 
others a violation has been regarded as having no 
probative force whatever on the issue of negligence 
which must be established independently of the reg¬ 
ulation and its violation, 

There is a \dolation of the regulation within the 
meaning of the rule imposing liability therefor, if 
just previously to the collision the speed limit w^as 
exceeded and the accident was due to this fact, 
even though at the instant of collision the train had 
been slowed down to the prescribed limit.^® Where 
the limit fixed by regulation is not exceeded, there 
is no liability in the absence of other evidence of 
negligence.^'^ 

Territorial limitations and effect thereof. If the 
injury occurs outside the territory to which the 
speed regulations apply, the company is not liable 
unless otherwise negligent,^® although just before 
inflicting the mjury the tram had been running 


within such limits in excess of the statutory speed.^® 
An exception to this rule is made where the inju¬ 
ry, although occurring outside the limits to which 
the statute or ordinance applies, is the proximate 
result of a violation of the speed regulations with¬ 
in such limits.20 

Regulations of railroad commissioners do not 
govern in determining the liability of railroads for 
injuries to animals®^ except where the statute under 
which the commissioners act expressly so pro¬ 
vides.®® 

c. At Grossings 

While trains must be operated at crossings with 
greater care to avoid injury to animals which may right¬ 
fully be upon the track, even at crossings no particular 
rate of speed can be held to be negligence per se in the 
absence of specific statutory requirements. 

At crossings trains must be operated with great¬ 
er care to avoid injury to animals which may right¬ 
fully be upon the track;®® but even at crossings no 
particular rate of speed can be held to be negligence 
per se, the question depending on the locality of the 
crossing and the amount of travel ®^ In the ab¬ 
sence of specific statutory requirements,®5 it is not 
negligence not to reduce the customary rate of 
speed at the crossing of an ordinary public high¬ 
way in the absence of any special circumstances 
charging knowledge that an obstruction at such 
crossing was likely to be encountered,®® and a stat¬ 
ute requiring reduction of speed at certain cross¬ 
ings has no application to crossmgs not within the 
statutory description 

d. In Cities, Towns, and Villages 

As bearing on the liability for Injuring animals, 
trains should be run at a less rate of speed In cities, 
towns, and villages, and, while the limit of speed in such 


7- Iowa.—Strever v. Chicago & N. 
W. R. Co, 76 NW. 613, 106 Iowa 
137. 

52 C J. p 67 note 86. 

8. Iowa.—Strever v. Chicagro & N". 
W R. Co , supra. 

62 C.J. p 67 note 87 

9. Mo —^Bowman v. CMcagro & Alton 
R Co, 86 Mo 533 

52 C J. p 67 note 88 
lOi Mo —^Backenstoe v. Wabash, etc., 
R Co, 23 Moj^pp. 148, amrmed. 86 
Mo. 492. 

11- Ala.—^Louisville & N*. R. Co v. 
Christian Moerlem Brewing Co,, 43 
So. 723, 150 Ala. 390. 

Tex—^Houston, etc, R. Co. v. Terry, 
42 Tex. 451—^Texas, etc., R Co v. 
Cockrell, 2 TexA.CivCas. % 717. 

52 C.J. p 67 note 90. 

Ut Mo—Windsor v. Hannibal, etc, 
R Co., 45 Mo.App. 123. 


13- HI—Ohio, etc, R, Co. V. O'Don- 
neU, 26 IllApp 348. 

14. Ky.—Southern R. Co. v. Wood, 
52 S.W. 796, 21 KyL 676. 

1& Miss.—Illinois Cent, R. Co. v 
Jordan, 63 Miss. 458—^New Orleans, 
etc, R. Co V. ToulmS, 59 Miss 284 

16. Miss.—^Illinois Cent. R Co. v. 
Jordan, 63 Miss 458—^New Orleans 
etc, B. Co, V Toulmd, 69 Miss 284 

17. Miss—^Hines v. Andrews, 86 So 
801, 124 Miss 292 

18. Miss—New Orleans, etc, R Co 
V Martin, 89 So. 621. 126 Miss. 
766 

52 C J. p 67 note 99 

19w Miss—New Orleans, etc., R Co 
V. Martin, supra. 

20i Iowa.—Story v Chicago, etc, R. 

Co, 44 N.W. 690, 79 Iowa 402- 
52 C J. p 68 note 2. 
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21. Mass —Gerry v. New York, etc , 
R. Co., 79 N.E. 783, 194 Mass. 36- 

52 C.J. p 67 note 84. 

22. Miss—^Hines v. Andrews, 86 So. 
801, 124 Miss. 292. 

52 C.J. p 67 note 85. 

23. Ill —Chicago, etc., R. Co. v. 
CaufCman, 38 Ill. 424. 

24k Ala.—^East Tennessee, etc, R. 
Co. V. Heaver, 79 Ala. 216, 

25. Ga—Charleston, etc., R. Co v. 
Camp, 59 S.E. 710, 3 GaApp. 232 

26. S,C—Zeigler v. Northeastern R. 
Co., 7 S C, 402. 

Tex.—^Missouri, etc., R. Co. v Moms, 
CivA.pp, 63 S.W. 888, 

27. Ala.—^East Tennessee, etc., R. 
Co. V Heaver, 79 Ala- 216- 

52 C.J. p 68 note 8. 
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places may properly be fixed by statutory regulatiorip In 
the absence thereof no arbitrary rule can be laid down 
as to the rate of speed which would apply to all parts 
of a town. 

As bearing on liability for injuring animals, 
trains should be run with a greater degree of care 
and at a less rate of speed in cities, towns, and vil¬ 
lages but no arbitrary rule can be laid down as 
to the rate of speed which would apply to all parts 
of a town regardless of density of population and 
other local conditions.^® The mere fact of a train 
passing a small station at which it was not required 
to stop without slackening its speed is not suffi¬ 
cient to show negligence.®0 It has been held to be 
negligence to run a train at a dangerous rate of 
speed through a village where animals are permit¬ 
ted to run at large and are liable to be upon the 
track.®^ 

A statute prohibiting the running of trains over a 
certain speed “through any town, city, or village” 
applies to every municipality regardless of its size, 
number of families within its limits, or scope of its 
activities,®® and to the entire city, town, or village 
within Its legal or corporate limits without regard 
to the irregular and variable lines of settlement and 
improvement.®® Whether or not there is a viola¬ 
tion of the regulation within the territorial limits 
is determined by the speed at the point of entenng 
the territory,®^ even though the train was being 
slowed down at that point and later the speed was 
within the prescribed limit ®5 Where the prohibi¬ 
tion of the statute is expressly limited to the “run¬ 
ning of cars and locomotives by steam,” trains pro¬ 
pelled by electricity are exempt®® 

e. Effect of Stock Laws 

If an animal is suffered by its owner to run at large 
in violation of law and is injured while unlawfully upon a 
railroad track, the fact that the train was being run at 
a high rate of speed will not necessarily render the com¬ 
pany liable, but if the animal had been confined and 
escaped without the owner’s knowledge or consent the 
railroad may be liable if the tram was running in excess 
of the lawful speed limit. 

If an animal is suffered by its owner to run at 


large in violation of law and is killed or injured 
while unlawfully upon a railroad track, the fact 
that the tram was being run at a high rate of speed 
or without proper care in other respects will not 
render the company liable unless its servants, after 
discovering the animal, could by the exercise of 
proper care have avoided the injury,®*^ ^tit if the 
animal had been confined and escaped without the 
owner’s knowledge or consent, then, even though 
it is running at large in violation of law, a railroad 
will be liable to the owner for injuring or killing 
it if the train at the time of the accident was run¬ 
ning at a speed in excess of the lawful limit.®® 

f. Increasing Speed Where Collision Unavoid¬ 
able 

If a collision between a train and animals upon the 
track IS inevitable, the company is not liable because 
the engineer increases the speed m order to dimmish the 
danger to the tram. 

If animals appear upon the track at a point so 
near a tram as to make a collision inevitable, the 
company is not liable because the engineer increases 
the speed in order to dimmish the danger to the 
train,®® especially where there is evidence in the case 
to support the engineer’s contention that it is safer 
for the train to come in contact with any move- 
able obstruction on the track at a high than at a 
low rate of speed.^® If it is done for this purpose 
the fact that the speed is increased beyond the lim¬ 
it fixed by statute does not render the company lia¬ 
ble for injuries caused while so nmning.^i 

§ 602. Control and Means of Control 

It Is the duty of railroad companies to equip their 
trains with sufficient brakes to stop the tram within a 
reasonable time and distance, and to employ a sufficient 
number of brakemen properly to operate them, and they 
Will be liable for Injuries to animals resulting from neg¬ 
lect In this respect. 

In order to gniard against injuries to animals it 
is the duty of railroad companies to equip their 
trains with sufficient brakes to stop the tram with¬ 
in a reasonable time and distance,^® and to employ 
a sufficient number of brakemen properly to oper- 


28. Ind—Lafayette, etc, B Co. v. 
Shriner, 6 Ind 141. 

29. Neb —Burlington, etc. R. Co 
V. Wendt. 10 N.W 466, 12 Neb 
76. 

30. Tex—Texas, etc, R Co v. 
Langham, CivApp., 96 S.W 686 

31. Ill—Chicago, etc, R Co- v En¬ 
gle, 84 Ill 397. 

32; Miss—^Bell v Kansas City, etc., 
R. Co., 9 So 289. 

62 CJ p 68 note 14. 

33. Miss—Illinois Cent. R. Co v. 
Jordan, 63 Miss 458. 


34. Ill.—^Lake Erie, etc, R Co. v. 
Noms, 60 IllApp 112. 

35. Ill.—Lake Erie, etc, R. Co v. 
Norris, supra 

36. Miss —Calvert v Mobile, etc., R. 
Co, 121 So. 855, 153 Miss. 866. 

37- ni.—Toledo, etc, R. Co. v Bar- 
low. 71 Ill 640. 

Effect of stock laws generally see su¬ 
pra §§ 552 , 566 

38. Mo —^Bowman v. Chicago, etc, R, 
Co , 85 Mo. 533. 
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39. Ohio —Cranston v. Cincinnati, 
etc, R Co, 1 Handy 193, 12 Ohio 
Dec. (Reprint) 97. 

52 C.J p 68 note 25. 

40. Ohio.—Cranston v. Cincinnati, 
etc., R. Co, supra. 

41. Miss —Chicago, eta, R. Co v. 
Jones, 59 Miss. 465. 

42. Miss.—Vicksburg, etc, R Co v. 
Patton. 31 Miss. 156, 66 Am-D. 662. 

N.C—^Forbes v. Atlantic, eta, R. Co., 
76 N.C. 464. 
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ate them,43 and they will be liable for injuries to 
animals which in the absence of such neglect could 
have been prevented but railroads are not ob¬ 
liged to procure the best appliances regardless of 
cost for the management of their trams but only 
such as are usually and reasonably sufficient.^® jt 
is also negligent to leave cars standing on a de¬ 
scending grade without being securely fastened, 
and the company will be liable for injuries to stock 
caused by such cars escaping and running down the 
grade.**® 

§ 603. Precautions as to Animals Seen on or 
near Tracks 

When animals are seen on or near railroad tracks, It 
Is the duty of those in charge of the train to exercise 
ordinary care to avoid injuring them, and a failure to 
do so Will render the company liable for Injuries occa¬ 
sioned thereby, notwithstanding compliance with a stat¬ 
ute requiring certain precautions to be taken. 

When animals are seen on, or in dangerous prox¬ 
imity to, a railroad track, it is the duty of those in 
charge of the tram to exercise ordinary care to 
avoid injuring them, taking into consideration the 
safety of the train and those on hoard, and a fail¬ 
ure to do so will render the company liable for any 
injuries occasioned thereiby;*^ and compliance with 
a statute requiring certain precautions to he taken 
will not relieve the company from its common-law 
duty to exercise such ordinary care,*® What will 
amount to such care depends on the circumstances 
of the particular case,*® and those in charge of the 
train are required to do only what an ordinarily 
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prudent and skillful person would be expected to do 
under the circumstances 

It IS not necessary, when animals are seen, to 
guard against every possible contingency which 
might result in injury to them and so, if animals 
on the track are not prevented by fences or em¬ 
bankments from leaving it, an engineer may as¬ 
sume that on blowing the whistle they will get off 
the track until he sees that they are not getting off 
and are in danger,®® or that animals crossing the 
track in front of a train will not change their 
course and will come again on to the track;®® but 
he has no right to assume, independently of the 
whistle being blown or of the animal’s seeing the 
train, that an animal on the track knows that it is 
in a dangerous place and will get off before it is 
struck ®* 

The requirement of ordinary care to avoid injur¬ 
ing animals seen on the track is conditioned on a 
reasonable apprehension by the engineer of a con¬ 
tingency endangering the safety of animals on the 
track,®® and is subject to the paramount duty of 
caring for the safety of persons and property on the 
train.®® If the safety of passengers is not mvolved 
and if there is opportunity to do so, it is clearly neg¬ 
ligence, where animals are seen upon the track, for 
the engineer to proceed without giving any alarm or 
attempting to stop or check the speed of the train.®^ 
The doctnne of discovered peril has no application 
in the absence of evidence that the company’s em¬ 
ployees m charge of the train saw the animals on 
the track and realized their peril.®® 


43. Ill—Toledo, etc., R. Co. v. Mc¬ 
Ginnis, 71 Ill 346. 

Mich—McDonald v. Chicagro & N" W. 
R Co.. 17 N.W 210, 51 Mich. 628 

44. Mich—^McDonald v. Chicag-o & 
N W R Co., supra 

52 CJ p 69 note 31 

45. Ala—Central of Georgria R Co. 
V Williams, 75 So 401, 200 Ala. 
73 

53 C.J p 69 note 32. 

4& N C —Battle v. Wilmington, etc., 
R. Co., 66 N C. 343. 

47. Ala.—^Alabama Great Southern 
R Co. V Smelley, 187 So. 630, 237 
Ala 471 

Ark—Missouri Pac. R. Oo. v- Hayes, 
122 SW2d 945, 197 Ark. 366— 
St Loujs-San Francisco Ry. Co. v. 
Grant 46 S W 2d 640. 186 Ark. 222. 
Ga.—Savannah & Atlanta Ry, Co v. 
De Busk, 23 S.F.2d 529. 68 GaApp 
529—Powell V Nelson, 183 S.K 348, 
52 GaApp 351 

Tex.—^Beaumont, S L. & W. By. Co 
V. Stubblefield, Civ.App., 37 S.W.2d 
403. 

52 C.J. p 69 note 35. 

Lookout after receiving notice that 


animals have escaped and may be 
on tracks see supra § 596. 

Rule held appl* cable to operator of 
railroad motorcar 

Mo—^Lloyd V Alton R Co., 169 SW 
2d 267, 348 Mo- 1222. 

48. Mo—Wilkinson v. St Louis 
Southwestern R. Co., 126 S.W. 644, 
146 MoApp 711 

Utah-—Smith v San Pedro, etc, R. 
Go., 100 P. 673, 36 Utah 390. 

49. Qa,—Savannah & Atlanta Ry 
Co. V. De Busk, 28 SB.2d 529, 68 
Ga App 629. 

52 C J p 69 note 38. 

50. Ala.—Owen v- Southern Ry. Co., 
133 So 33, 222 Ala 499. 

Ark.—St Louis-San Francisco R 
Co. V. Cole, 27 S W.2d 992, 181 Ark 
780. 

Ga—Savannah & Atlanta Ry. Co. v 
De Busk, 23 S D 2d 529, 68 Ga. 
App. 529. 

52 C.J. p 69 note 39. 

51. Mo.—Cornett v. Chicago, etc., R 
Co., 171 S.W. 16, 184 MoJlpp. 463. 

62 aJ. p 69 note 40. i 
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52. Mo—-Cornett v. Chicago, etc., R 
Co, supra 

53 C J. p 69 note 41. 

53. Mo —JTudd V. Wabash, etc., R 
Co, 23 MoApp 56 

Pa—^Watson v Philadelphia, etc., R 
Co, 2 Walk. 456. 

54. Ark.—Kansas City Southern R. 
Co. V. Simmons, 216 SW 167, 140 
Ark 80—^Kansas City Southern R. 
Co V. McCrossen, 216 S.W. 161, 
140 Ark. 68, 73. 

52 C J. p 70 note 43. 

55. Iowa.—Grlmmell v. Chicago, etc, 
B Co., 34 N.W. 758, 73 Iowa 93. 

52 C.J. p 70 note 45. 

5a La—Smith v. Thompson, App., 
185 So 71. 

52 C.J*. p 70 note 46. 

57. Ill —Chicago & A. R. Co V Kel- 
1am, 92 Ill 245, 84 Am R 128 

52 CJ*. p 70 note 47. 

Duty to stop or slacken speed in 
general see infra $ 607. 

Stock alarms see infra § 609. 

58. ni.—Borah v. Southern R. Co, 
206 Ill.App 313. 

Tex,—^Irving v. Texas, etc., R. Co., 
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Reversal of engine is not required if it would en¬ 
danger the safety of persons on the train,59 but a 
failure to reverse cannot be excused merely on the 
ground that reversal would injure the engine.®^ 

Where the case involves the exercise of judgment 
and discretion on the part of the engineer, negli¬ 
gence cannot be predicated on a mistake of judg¬ 
ment merely,®^ but a mistake of judgment by the en¬ 
gineer will not relieve the company from liability 
if it is shown that the engineer did not possess rea¬ 
sonable skill and judgment and that the company 
was negligent in employing him.®^ 

§ 604. - Statutory Requirements 

Where a statute specifically requires certain precau¬ 
tions to be taken when animals are seen upon the track, 
the railroad is liable if these precautions could have been 
safely taken under the circumstances and were not. 

Where the statute specifically requires certain 
precautions to be taken when animals are seen up¬ 
on the track, the railroad is liable if these precau¬ 
tions were not taken,®® except where such precau¬ 
tions were impossible under the circumstances®^ 
or would endanger the safety of the train,®® or 
where there was not sufficient time within which to 
observe all the precautions.®® Where these stat¬ 
utes so provide, they apply only to injuries due to 
direct collision with the train,®7 and only when 
animals are actually on the track.®® While the 
doctrine of discovered peril has no application in 


the absence of evidence that the railroad’s train¬ 
men saw the animals and realized their peril, evi¬ 
dence that the animals were on the track before the 
accident is sufficient to justify an inference that 
they were seen by the trainmen.®® 

§ 605. - Species of Animal Injured 

The rule requiring an engineer to take precautions 
against injuring animals seen on or near the track ap¬ 
plies to dogs and turkeys, but with its rigor somewhat 
relaxed In the case of dogs in view of their superior 
intelligence and agility. 

The rule making it the duty of the engineer to 
take precautions against injuring animals seen on 
or near the track has been held to be applicable to 
dogs*^® and turkeys,but with its rigor relaxed 
somewhat in the case of dogs in view of their su¬ 
perior intelligence,'^^ unless fhe dog is caught in a 
trap where his intelligence or agility will not serve 
him,*^® or unless the dog appears to be helpless or 
indifferent to his peril,which is not, however, of 
Itself established by the fact that the dog was chas¬ 
ing a fox.*^® It has been held not necessary to stop 
the train as a precaution agamst mjury to a dog^® 
or a goose.*^^ 

A statute requiring the alarm whistle to be sound¬ 
ed where "any person, animal, or other obstruc¬ 
tion” appears upon the track applies to dogs,*^® but 
does not require a separate blast for each one of a 
pack of dogs.*^® Where a statute declares an un- 


CivApp, 164 S.W 910, 167 S.W 
762 

59. Tenn—Nashville, etc., H Co v 
Troxlee, 1 L>ea 520. 

60. Tenn—Bast Tennessee, etc, R 
Co. V Selcer, 7 Lea 667 

61. Ala—^Mobile & G R, Co v 
Caldwell, 3 So 446, 83 Ala 196. 

52 CJ p 70 note 62. 

62. Iowa.—Parker v Dubuque 
Southwestern R. Go., 34 Iowa 399 

63. Ala—^Mobile, etc., R Co v. Ma¬ 
lone, 46 Ala 391. 

64. Tenn —Mobile & O. R Co v 
Thompson, 47 SW 151, 101 Tenn 
197 

52 C.J p 70 note 66 

Collision unavoidable see infra $ 610 

65. Ala—^East Tennessee, etc, R 
Co V Deaver, 79 Ala. 216. 

Tenn.—^Nashville, etc, R Co v 
Troxlee, 69 Tenn. 620, 1 Lea 620 

66. Tenn—^Memphis, etc, R Co v 
Scott, 11 S.W 317, 87 Tenn 494 

52 C.J. p 70 note 58. 

67. Tenn.—^Holder v. Chicago, etc, 
R. Co , 11 Lea 176. 

68. Ala—^Bast Tennessee, etc, R 
Co V Bayliss, 77 Ala. 429, 54 Am 
R. 69. 


Tenn —^Louisville, etc, R. Co. v. 
Reidmond, 11 Lea 205. 

69- Ala—Southern R. Co v, Wyiey, 
75 So 326. 200 Ala. 14. 

7a Ala—^Hinea v Schnmscher, 88 
So. 661, 205 Ala 550 
62 C J. p 70 note 66. 

71. N.C—^Lewis v. Norfolk South¬ 
ern R. Co. 79 SB. 283, 163 NC 
33, 47 LRA.,NS., 1126, Ann Cas. 
1916B 461. 

Tex—^Texas & P. Ry, Co. v. Heath- 
ingrton, Civ App , 115 S.W 2d 495. 

72. US—Jones v. Bond, C.C.Miss , 
40 P. 281 

Ala—Owen v Southern Ry. Co, 133 
So 33. 222 Ala 499—Gulf, M. & 
O R. Co V. Phifer, 42 9o.2d 44, 34 
Ala App. 588. 

52 C J. p 70 note 68. 

Beliaace on presumptio]]. fliat dog 
wottid avoid peril 

Engineer had right to act or re¬ 
frain from acting on presumption 
that because of natural mstmct of 
dog it would avoid moving into path 
of fast-moving railroad train.—^Ala¬ 
bama Great Southern R Co. v. Hill, 
43 So 2d 136. 34 Ala App 466, cer¬ 
tiorari denied 43 So 2d 139, 253 

Ala 124. 


73. Ala—^Tennessee, etc., B. Co. v. 
Daniel. 76 So. 968, 200 Ala. 600. 

62 C.J p 71 note 69. 

74. Ala —Owen v. Southern Ry Oo , 
133 So 33, 222 Ala 499—Alabama 
Great Southern R Co v Hill, 43 
So 2d 136, 34 Ala App 466, certio¬ 
rari denied 43 So.2d 189, 253 Ala. 
124—Gulf, M. & O R. Co v Phifer, 
42 So.2d 44, 34 Ala.App. 588 

75. Ala.—Alabama Great Southern 
R. Co. V. Hill, 43 So 2d 136, 34 
Ala App. 466, certiorari denied 43 
So 2d 139, 258 Ala. 124. 

76. US —Cheek v Thompson, DC. 
Lia., 28 P.Supp 391, affirmed, CCA, 
140 F.2d 186 

Ark —St Louis-San Francisco Ry. 
Co. V. Matlock, 132 S.W 2d 667, 
198 Ark 1187. 

52 C J p 71 note 70 

Duty to stop generally see infra §§ 
607, 608. 

77. Tenn—^Nashville, etc, R. Co v, 
Davis. 78 S.W 1060 

52 C J. p 71 note 71. 

7a Tenn—^Fmk v. Evans, 32 S.W. 
307, 95 Tenn 413. 

Stock alarms generally see infra § 
609. 

79. Tenn—^Pink v Evans, supra. 

52 C J. p 71 note 74. 
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registered female dog to be a public nuisance, it 
has been held that statutes prescribing the duties of 
railroads on perceiving animals on the tracks can 
have no application thereto 

§ 606. -Trespassing Animals 

A failure to exercise ordinary care, after their dis¬ 
covery, to prevent injury to animals trespassing upon the 
track subjects the railroad to liability. 

While, as shown supra § SSO, there are conflicting 
views as to the liability of railroads for injuries to 
trespassing animals generally, there is no conflict 
as to the care required after their discovery, and a 
failure then to exercise ordinary care to prevent 
the inj'ury, consistent with the safety of passengers 
or property on the train, subjects the railroad to lia- 
bility.81 ^^^at acts of the engineer or fireman con¬ 
stitute ordinary care or the absence of it in a par¬ 
ticular case depends on the circumstances existing 
at the time; and it has been held that the engineer 
on seeing trespassing animals on the track need not 
slacken the speed of his train,especially where 
alarm signals have been given but it has been 
held that the engineer, if the safety of passengers 
will justify it, must use ordinary care to bring his 
train to a stop if necessary to avoid injury to the 
trespassing animal.S^ 

§ 607. -Duty to Stop or Slacken Speed 

in General 

It IS not the duty of an engineer to stop his train 
or slacken speed where animals are discovered on the 
track if they are in no present danger, or if such action 
would endanger the safety of the train and its passen¬ 
gers; but, if and when it becomes necessary to do so in 
order to avoid striking an animal, and it can be done 
with safety to the train, the engineer should stop or 
slacken speed. 

It IS not always the duty of an engineer to stop 


his train or slacken speed immediately where an¬ 
imals are discovered on the track,S5 as where the 
animals are in no present danger of injury,86 or are 
in charge of a person apparently capable of look¬ 
ing after them;87 and it is his duty not to stop or 
reduce speed if stopping or reducing speed would 
endanger the safety of the tram and its passen- 
gers.88 If and when it becomes necessary to do 
so in order to avoid striking an animal, however, 
the engineer should stop or slacken speed if it can 
be done with safety to the train,89 as where the 
animal is approaching a trestle,® o or is on a track 
inclosed by fences,or on an embankment,®^ or 
whenever it becomes obvious to the engineer that 
collision cannot be avoided by merely blowing the 
alarm whistle.®8 

The engineer may not assume that animals will 
exhibit the same intelligence as persons in respond¬ 
ing to such warning signals ®^ Checking the speed 
of the tram will not of itself relieve the railroad 
from liability for inj'uries to animals, which might 
have been avoided by the exercise of reasonable 
care in taking other omitted precautions ®5 

§ 608. -Animals near or Approaching 

Track 

There is no duty to s'acken speed or stop If there is 
no reasonable ground for apprehension on the part of an 
engineer that an animal discovered near the track will 
sustain Injuries because of the failure to do so; but a 
failure to slacken speed, or stop if consistent with safety 
to the train, is negligence where the animal, when seen, 
is approaching the track or in dangerous proximity there¬ 
to. 

The same degree of care to avoid collision is not 
generally required when the animal is near the 
track as when it is on the track,®® and there is no 
duty to slacken speed or stop if there is no reason- 


80i Tenn —Cincmnati, etc, R. Co. v. 
Ford, 203 S W 72, 139 Tenn. 291. 
Contra Southern B. Co v. Oliver, 3 
Tenn.CivA. 408. 

81. Ark.—^Missouri Pac B. Co. v. 
Jones, 31 S.W 2d 624, 183 Ark 406 

Miss.—^Fore v. Illinois Cent. R Co., 
169 So. 657, 172 Miss 451, sugges¬ 
tion of error overruled 160 So 903, 
172 Miss. 463 

52 C.J. p 71 note 78. 

82, NY.—^Magilton v. New York 
Cent, etc, R Co, 31 N.Y S 241, 82 
Hun 308—^Boyle v. New York, etc, 
R Co, 39 Hun 171, affirmed 21 
NB 724, 115 NY. 636. 

I>uty to slacken speed generally see 
mfra S 6®7. 

88. N.Y—Boyle v. New York, eta, 
R Co, supra 

84. Ill—Toledo, etc, R. Co. v. Bray, 
67 Ill. 614. , 


8B. U.S—Cheek v. Thompson, DC. 
Lia, 28 FSupp 391, affirmed, CC 
A, 140 F2d 186, 

62 C,J. p 71 note 84. 

Duty to stop or slacken speed where 
animals are discovered near or ap¬ 
proaching track see infra § 608 

Where collision unavoidable see in¬ 
fra 6 610. 

88. Neb—^Brlegel v. Union Pac B 
Co, 199 NW 555, 112 Neb 398 

87- Ill—-Wabash, etc, R. Co v. 
Brough, 13 IllApp 431 

52 C J. p 71 note 86. 

88. Utah—^Bunnell v. Rio Grande 
Western R Co, 44 P 927, 13 Utah 
314 

52 C J P 72 note 87 

89. Pa —^Bailey v, Reading Co, Com 
PI.. 39 Berks Co. 265 

52 C J p 72 note 88. 

Frightening animals see supra S SS3 
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90. Ala.—Alabama Great Southern 
B. Co V Hall. 32 So 259, 133 Ala 
362 

52 CJ p 72 notes 90, 93 [aj. 

91. Mo —^Nicholson v Chicago, etc , 
B Co, 137 SW 69, 166 Mo. 369 

92. Ala —^Atlanta, etc. R Co. v. 
Ballard, 82 So. 470, 203 Ala 220 

93. Ala —^Alabama Great Southern, 
etc , R Co V. Hall, 32 So 259, 133 
Ala 362. 

52 C J. p 72 note 93. 

94. Ala —Alabama Great Southei n 
R Co V. Powers, 73 Ala 244 

96. La—^Herndon v. Texas, etc, R 
Co, 120 So 699, 10 LaApp. 588. 

96. Fla—Savannah, etc, R. Co v 
Rice, 3 So 170, 23 Fla 676 

52 C-J. p 72 note 99. 
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able ground for apprehension on the part of the 
engineer that the animal will sustain injuries be¬ 
cause of his failure to do so,^*^ as where it is graz¬ 
ing or standing quietly and manifesting no indica¬ 
tion of coming on the track,98 or where it is in 
harness and left standing in proximity thereto 99 

The rule is not affected by the circumstances that 
the animal is near a highway crossing,^ or by a 
statute requiring engineers on discovering obstruc¬ 
tions on the track to use all means within their pow¬ 
er to stop the train, the statute having no applica¬ 
tion to animals near the track but not on it;2 nor 
is a statute requiring trains to be stopped at a place 
where two railroads cross applicable where an an¬ 
imal was killed in the open country at a private 
crossing but a failure to slacken speed, or stop 
if consistent with safety to the train, is negligence 
where the animal, when seen, is approaching the 
track,4 or in dangerous proximity thereto,® or is 
frightened and runs about wildly, and is as likely, in 
Its fright, to run onto the track as from it.® No 
recovery against the railroad can be had if, when 
the animal is first seen, without any fault on the 
part of the company, collision has already oc- 
curred,7 or, as shown infra § 610, where the colli¬ 
sion is unavoidable. 

Dufy as dependent on subsequent movements of 
animaL Even if the circumstances when the ani¬ 
mal IS first seen do not require slowing down or 
stopping, such circumstances do not relieve those 


in charge of the train from the duty of maintain¬ 
ing a careful lookout as to their subsequent move¬ 
ments and if it can safely be done the train 
should be slowed down or stopped whenever there 
is apparent danger of injury,9 as where the animal 
is in dangerous proximity to the track,i9 or is seen 
moving toward the track,ii or running along the 
side of the track under circumstances making it 
probable that it will come on it,^^ or the circum¬ 
stances are such as to make it probable that the 
animal will run on a bridge, trestle, or culvert and 
be injured,i9 or its escape from the immediate vi¬ 
cinity of the track would be difficult or impossible 
because of fences, embankments, or other obstruc¬ 
tions If, however, the animal, although on the 
track when first seen, moves off with no apparent 
indication of going on again, it is not negligence 
for the engineer not to slacken speed.^® 

§ 609. - Stock Alarms 

Whether a failure to blow a whistle or ring a bell so 
as to frighten animals away from the track is negligence 
depends on the circumstances of the particular case, but 
ordinarily it is the duty of the engineer to use such pre¬ 
cautions to warn animals as soon as they are discovered 
on, in dangerous proximity to, or approaching, the track 

Whether a failure to blow the whistle or ring 
the bell to frighten animals away from a railroad 
track is negligence depends on the circumstances 
of the particular case.^® Ordinarily it is the duty 
of the engineer to use such precautions to warn 
animals as soon as they are discovered on the 


©7- Ark —St Louis-San Francisco 
Ry Co V Matlock, 132 SW2d 657. 
198 Ark 1187 

Ga—^Atlantic Coast Line R Co- v 
Sears, 56 S F 2d 130, SO OaApp 
388, followed in 56 SF2d 131, 80 
GaApp 339—^Atlantic Coast Line 
R Co V Hodges, 64 S B.2d 500, 79 
GaApp 663. 

La—^Moody v Texas & P. Ry. Co, 
App , 37 So 2d 346 

52 C Jr p 72 note 1. 

88. Ark—St Louis-San Francisco 
Ry. Co. V. Matlock, 132 S W 2d 657, 
198 Ark 1187 

52 CJ p 72 note 2. 

99. Ark—Geren v St Louis, etc, R. 
Co, 137 S.W 1100, 99 Ark. 226 

Okl—^Atchison, etc, R Co v 

Huston, 239 P 472, 111 Okl 274. 

1. Colo —Chicago, etc, R Co. v. 
Church, 114 P. 299, 49 Colo 682 

S. Ala—^Western R Co. v. Lazarus, 
6 So 877, 88 Ala. 453. 

Tenn.—^Louisville, etc, R Co v 
Reidmond, 11 Lea 205 

52 C J. p 72 note 5 

3. Ala —Gulf, M & O R Co V 
Phifer, 42 So 2d 44, 34 Ala App 
588. 
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4. Ark—St. Louis-San Francisco 
Ry Co. V. Cole, 27 S.W.2d 992, 181 
Ark 780 

Ga—^Atlantic Coast Line R. Co v. 
Sears, 56 S F.2d 130, 80 GaApp 
338, followed in 56 SH2d 131. 80 
GaApp 339—^Atlantic Coast Line 
R Co V Hodges, 54 S B 2d 500, 79 
GaApp. 563. 

52 C J. p 72 note €. 

5. Ala—Alabama Great Southern 
R, Co V Smelley, 187 So 630. 237 
Ala. 471. 

Ga—^Atlantic Coast Line R Co v. 
Sears, 56 S.B 2d 130. 80 GaApp. 
338, followed in 56 S B 2d 131, 80 
GaApp. 339. 

Lia—Armond v. Texas, etc, R Co, 
6 La App 280. 

6. Mo—Rhinehart v. St Louis, etc, 
R Co, 108 SW. 103, 129 Mo App. 
168 

NC—Wilson V Norfolk, etc, R Co, 
90 NC 69. 

7. Ark—^Davis v Porter, 240 S W. 
1077, 153 Ark 375 

8. Ala—^Louisville, etc, R Co v 
Rice, 1 So 639, 101 Ala 676 

Kan.—^Missouri Pac R Co v Reyn¬ 
olds. 1 P 160, 31 Kan 132 
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9. Ark —^Paragould Southeastern R 
Co. V. Crunk, 98 S.W 682, 81 Ark 
35. 

62 C J. p 73 note 14. 

10- N C —Snovrden v Norfolk 

Southern R Co, 96 N C 93 

W.Va—Testerman v. Hines, 107 SB 
201. 88 W.Va. 547. 

52 C J p 73 note 15. 

11. Miss —^Illinois Cent R Co v 
Person, 3 So. 375, 65 Miss 319 

62 C J. p 73 note 16. 

12. Ala —South Alabama, etc, R 
Co V Jones, 66 Ala 607 

Ind—Toledo, etc, R Co v Milligan, 
52 Ind. 505 

13- Ark —Paragould Southeastern 

R Co V Crunk, 98 S W. 682, 81 
Ark 35. 

14. Colo —^Denver, etc, R. Co v 
Nye, 47 P. 664, 9 Colo.App 94. 

52 C J p 73 note 19 

15- Miss—^New Orleans & N. E R 
Co V Martin, 89 So 621, 126 Miss. 
765 

52 C.J p 73 note 20 

16. Iowa—Flattes v Chicago, etc, 
R Co , 35 Iowa 191. 
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track,!'^ or in dangerous proximity to it,^8 or ap¬ 
proaching it,^^ and a failure to do so is at least 
some evidence of negligence 20 No alarm is neces¬ 
sary if the animal is in no apparent danger,or 
where the animal suddenly comes onto the track 
at a point so close to the tram that the sounding of 
an alarm would be futile ,22 or was impossible ,22 
or where the animal apparently saw the tram and 
was getting out of its way as quickl}" as it could,24 
or where the sounding of the alarm might reason¬ 
ably have increased rather than diminished the 
danger ;25 and even a statutory requirement to 
sound the alarm does not make a failure to com¬ 
ply negligence, where it is impossible for the en¬ 
gineer to do it in time to avoid the collision-26 

§ 610 . - Where Collision Is Unavoidable 

Ratiroad companies are not liaMe for unavoidable 
injuries to animals, and are not required to take use¬ 
less precautions after discovering their peril too late to 
avoid a collision with them. 

If animals come suddenly and unexpectedly on 
a railroad track so near to the tram, or without 


any fault on the part of the company are not dis¬ 
covered until so near, that the accident cannot he 
avoided, the company will not be liable,27 although 
no efforts were made to prevent it,28 particularly 
if by attempting the impossible the chances of in¬ 
jury to the tram and its passengers would have 
been increased 29 In such cases it is not neces¬ 
sary after seeing the animals on or near the track 
to attempt to stop or slacken the speed of the 
tram,2 9 but on the contrary, as considered supra § 
601 f, the speed may be increased if the danger 0 / 
injury to the tram would thereby be lessened. The 
fact that the train could not be stopped after the 
animal actually got on the track will not relieve 
the company from liability if reasonable care de¬ 
manded that other precautions should have been 
previously taken it is otherwise if the circum¬ 
stances up to that time did not require such pre¬ 
cautions to be taken and recovery is sought on the 
theory of discovered peril,22 or if, as soon as cir¬ 
cumstances did require it, such precautions were 
taken 23 


F. PROXIMATE CAUSE 


§ 611 . In General 

In order to render a railroad company liable for in¬ 
juries to animals, it must appear that its negligent act 
or omission was the proximate cause of the injury or one 


of several concurring efficient causes other than negli¬ 
gence of the plaintiff. 

It must afi&rmatively appear, in order to render a 
railroad company liable for inj’ury to animals, that 


17- Lia.—Alcock v, Texas & P. By 
Co., App., 149 So. 132. 

Tex—^Beaumont, S L & W By. Co 
V. Stubblefield, CivA.pp, 37 S.W 2d 
403. 

32 C J. P 73 note 23. 

18. Ala—^Hlast Tennessee, etc, B 
Co. V. Watson, 7 So 813, 90 Ala 
41. 

La—Alcock v. Texas & P. By. Co., 
App, 149 So. 132. 

19. La.—Alcock V. Texas & P. By 
Co., supra. 

52 C J. p 73 note 25* 

80. La.—Alcock v. Texas & P. By 
Co., supra. 

52 C.J. p 73 notes 23-25. 

81. Ill—Chicago, B. & Q. B. Co. v 
Bradfield, 68 IlL 220. 

52 C J. p 73 note 27. 

22 . m. —Chicago, B. & Q. B. Co. v. 
Bradfield, supra. 

Hiss—^Tazoo, etc., B. Co. v. Wright, 
28 So. 806, 78 Miss 125. 

23. Tenn—^Memphis, etc., B Co v. 
Scott, 11 S.W, 317, 87 Tenn 494. 

84. Iowa.—Hears v. Chicago, etc., B. 
Co, 72 NW. 609, 103 Iowa 203— 
Plattes V Chicago, etc., B Co., 36 
Iowa 191. 

25. Ill.—Chicago, etc, B. Co, v. 
Bradfield, 63 BL 220. 


f 26. Tenn.—^Miempliis, etc., B Co. v. 
Scott, 11 S.W. 317, 87 Tenn 494. 

27. Ala.—Owen v. Southern By. Co, 
133 So 33, 222 Ala 499 

Ark—Chicago, R I & P. B Co. v. 

Beeves, 231 S W 2d 103 
Ga—Atlantic Coast Line R. Co v. 
Carver, 67 S B 2d 692, 81 GaApp 
26—^Atlantic Coast Line R Co v 
Sears, 56 S E 2d 130, 80 GaApp. 
338, followed m 66 SB 2d 131, 80 
GaAipp. 339—^Atlantic Coast Line 
R Co V. Hodges, 64 S B 2d 500, 
79 Ga.App. 663—Southern By. Co. 
V. Bussell, 169 S B. 245, 46 Ga App. 
772. 

La—^Moody v. Texas & P. By Co., 
App., 37 So.2d 346—^Edwards v. 
Thompson, App, 2 So.2d 493— 
Cockrell v. Thompson, App, 185 
So. 681—^Dumas v. Thompson, App , 
185 So. 307—^Boyd v. Kansas City, 
S & G By. Co., App., 147 So 100. 
52 C J p 73 note 35 
Impossibility of observance of stat¬ 
utory precautions see supra § 604. 

28. La —^Edwards v. Thompson, 
App , 2 So 2d 493. 

52 C J. p 74 note 36. 

29. Ark—Chicago, R I. & P. R Co. 
V. Beeves, 231 S.W.2d 103. 

Ga.—Atlantic Coast Line B. Co. v. 
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Hodges, 54 SJE!.2d 500, 79 GaApp 
563. 

52 C.J. p 74 note 87. 

30. Ala—^L & N R Co. v. Holmes, 
27 So.2d 878, 32 Ala App, 561. 

Ark—Chicago, R I & P. R. Co v 
Reeves, 231 S W 2d 103. 

Ga—^Atlantic Coast Line R Co v. 
Hodges, 54 S B 2d 500, 79 Ga.App 
563. 

La.—^Edwards v. Thompson, App, 3 
So.2d 493. 

52 CJ p 74 note 38. 

Duty to stop or slacken speed in 
general see supra S5 607, 608. 

31. Ala —South Alabama, etc., B. 
Co V Jones, 66 Ala. 607 

Tenn—Bast Tennessee, etc., R Co 
V. Selcer, 7 Lea 557. 

32. Colo—Denver, etc, R Co v 
Bird, 152 P. 911, 60 Colo 269 

Tex—^Hines v Pennington, Civ App., 
240 S W 703. 

33. Ark—Chicago, R I. & P. R Co 
v Beeves, 231 S.W 2df 103 

Ga.—Atlantic Coast Line R, Co v 
Carver, 67 BE 2d 692, 81 GaApp. 
26. 

La.—^Moody v. Texas & P. By. Co., 
App, 37 So.2d 346—Cockrell v 

Thompson, App. 185 So 681—^Boyd 
V. EAnsas City, S. & G. By. Co., 
App, 147 So. 100 

62 C J. p 73 note 36. 
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its negligent act or omission or its violation of 
statutory duty was the proximate cause of the in¬ 
jury,or one of several concurring efficient causes, 
other than negligence on the part of plaintiff.35 
In order to establish proximate cause, a direct caus¬ 
al connection must be established between defend¬ 
ant’s negligence or misconduct and the injury com¬ 
plained of.3 6 The liability extends only to inju- 
nes which are the direct and natural consequences 
of the negligent act, not necessarily including inju¬ 
ries which would not have occurred but for de¬ 
fendant’s act.87 

The company will not be liable, although neg¬ 
ligent, where the immediate cause of the injury is 
an independent intervening agency,*38 but it will 
be liable for all damages which follow in the nat¬ 
ural and ordinary course of events as the result 
of its negligence where the intervening agency is 
not itself an efficient cause,33 or where it is set 
in motion by the original wrong of the company ,^3 
and the test is not whether the particular injury 
might have been foreseen but whether it is the 
natural and proximate result of the negligent act 
or omission complained of.**^ 

Two theories of accident. The fact that there 
are two theories as to how the accident happened 
does not reduce the cause to a speculative basis 
when both theories are grounded on the same cause 
and both are supported by evidence.'*^ 


§ 612. Unavoidable Accident 

Railroad companies are not liable merely because an 
animal is killed or injured by its trains where the injury 
Is the result of unavoidable accident. 

Railroad compames cannot be held liable mere¬ 
ly because an animal is killed or injured by its 
trains where the injury is the result of unavoida¬ 
ble accident.43 So, if animals suddenly come on 
the track in front of a train which is properly 
equipped and operated in a lawful and proper man¬ 
ner, or, without any fault on the part of those in 
charge of the train, are not seen until too late to 
stop the tram or otherwise avoid the injury, the 
company will not be liable nor can a failure to 
make any effort to avoid the injury be held a prox¬ 
imate cause thereof if it appears that nothing 
which might have been done would under the cir¬ 
cumstances of the case have been successful.*^® 

§ 613. Frightening Animals 

Where injuries result from the fright of an animal 
caused by the negligent operation of a tram, the negli¬ 
gence Will be held to be the proximate cause of the in¬ 
juries. 

Where animals are frightened by the negligent 
operation of a tram, this negligence will be held 
to be the proximate cause of resulting injuries 
sustained either by the frightened animal,^3 or in¬ 
flicted by it on other animals in the course of its 
flight but the company will not be liable for 


34. Mo—Theener v Kurn, 146 SW 
2d 647, 235 Mo App 823 
Neb —Brei v. Chicago, B & Q R. Co, 
265 NW 639, 130 Neb 496 
N J —Cole V Pennsylvania R Co., 
64 A 2d 96, 1 NJ Super 254. 
Okl—Kurn v Immel, 89 P.2d 308, 
184 Okl 671—Chicago, R. I & P 
Ry Co V. Jones, 27 P 2d 693, 166 
Okl 291 

Tex—^International-Great Northern 
R Co V Coulter, Civ App., 27 S 
W2d 272. 

52 C.J p 74 note 63 
Oattle trapped on trestle 
Railroad's failure by cattle guards 
or otherwise to protect livestock, 
which it knew usually grazed on or 
near unfenced right of way in vicini¬ 
ty of trestle spanning bayou, from 
being trapped on floored portion at 
either end of trestle, the center sec¬ 
tion of which was not floored, consti¬ 
tutes a contributing cause of death 
of horses struck by passenger train 
rounding curve at mght at such 
speed it could not be stopped after 
horses could be seen on trestle.— 
Priedman's Eistate v. Texas & Pac 
Ry. Co., 25 So 2d 88, 209 La. 540. 
Paxmlttliig growth of vegetation Are. 
anented by grasshoppezB attrac¬ 
tive to turkeys 

Although a railroad would not be 


required to eradicate insects from 
vegetation along the right of way, 
the railroad would be liable for neg¬ 
ligence in permitting a growth of 
vegetation along the right of way 
which was frequented by grasshop¬ 
pers so as to become attractive to 
turkeys in search of food if such act 
was the proximate cause of the loss 
of turkeys which were run over by a 
train—^Texas & P Ry Co v Heath- 
ington, Tex Civ App., 115 S W.2d 495 

35. Ala—Western R Co v. Sis- 
trunk, 5 So 79, 85 Ala. 352. 

62 C J P 76 note 54 
Contributory negligence as proxi¬ 
mate cause see infra § 617. 

36- Neb—^Brei v. Chicago, B & Q. 

R Co, 266 NW 639, 130 Neb 496 
Tex,—International-Great Northern 
R. Co V Coulter. Civ.App, 27 S- 
W2d 272. 

52 C.J p 75 note 65, 

37. Minn—^Nelson v. Chicago, etc., 
R Co, 14 NW 360, 30 Minn. 74 

Vt.—^Holden v. Rutland, etc., R Co., 
SO Vt 297. 

38. Neb.—^Brei v. Chicago, B & Q. 
R. Co, 266 N-W. 639, 130 Neb 496. 

Okl—^Kum V. Immel, 89 P.2d 308, 
184 Okl 671. 

52 C J. p 75 note 58. 
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39. Ala—^Louisville, etc, R Co v 
Fox, 65 So 917, 11 Ala.App 263. 

52 C J p 76 note 69 

40. Tex—Texarkana & Ft S. Ry 
Co V. Harrist, Civ.App., 62 S.W 2d 
1117. 

52 C.J. p 76 note 60. 

41. Iowa —Mikesell v. Wabash R 
Co, 112 NW. 201, 134 Iowa 736. 

42. Mo—^Boucher v Wabash R Co, 
Mo App, 199 SW. 742. 

62 C J. P 76 note 63. 

43. Tex—Texas & P Ry Co. v Ed¬ 
wards, Com App, 36 SW2d 477. 

52 C.J p 76 note 66. 

44- Tex—Texas & P. Ry. Co v. Ed¬ 
wards, supra. 

62 C.J. P 76 note 67. 

45- Ala—Nashville, eta, R Co. v. 
Hembree, 6 So. 173, 86 Ala. 481— 
East Tennessee, etc, R Co. v. Bay- 
liss, 76 Ala 466. 

46. Ark—Jonesboro, etc, R. Co v. 
Kilgore, 211 SW. 167, 138 Axk. 308 

Tex —^Texas, etc, R Co. v. Anderson, 
2 Tex A Civ Cas § 203. 

Liability for frightening animal gen¬ 
erally see supra § 653. 

47, Ind.—^Billman v, Indianapolis, 
eta, R. Co., 76 Ind. 166, 40 Ain.R. 
230. 
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injuries sustained by frightened animals where the 
fright was not due to any negligence on the part 
of its servants in the operation of the tram,^s un¬ 
less it can be said to be due to some other concur¬ 
rent negligent act for which the railroad is re¬ 
sponsible It is immaterial whether the animal 
was struck by the train and thrown onto a fence 
and was injured, or whether it was so frightened 
that it jumped on the fence in an effort to escape 
from the train.^^ 

§ 614. Signals, Alarms, and Lookouts 

Negligence In failing to give required signals or main¬ 
tain a proper lookout will not render a railroad com¬ 
pany liable for an injury to an animal caused by a train 
unless such negligence was the proximate cause of the 
Injury. 

In order to render a railroad company liable for 
injuries to animals on the ground that signals on 
approaching public crossings were not given as 
required by statute, it must affirmatively appear 
that the omission was the cause of the injury com¬ 
plained of;®l and the railroad is not liable if there 
is no evidence that the accident would have been 
avoided had the signals been given,52 or given ear- 
lier.53 A failure to blow the alarm whistle as re¬ 
quired by statute to frighten animals from the 
track IS not the proximate cause of the injuiy where 


the animal was already caught in a cattle guard,® ^ 
or was already" frightened by the tram and run¬ 
ning away from it and was not hit by the tram 
but injured itself in its flight.55 So, also, negli¬ 
gence on the part of the engineer as to keeping a 
lookout for stock must have caused or contributed 
directly to the injury complained of.®® 

§ 615. Rate of Speed and Means of Control 

Unless such negligence was the cause of the injury, 
a railroad company is not liable merely because at the 
time of the accident the tram was running at a pro¬ 
hibited or dangerous rate of speed or was not under 
proper control. 

Unless such negligence is shown to have been 
the cause of the injury complained of, a railroad 
company will not be liable merely because at the 
time of the accident the train was running at a 
prohibited®*^ or dangerous®^ rate of speed, or the 
speed was not checked as required by statute on 
approaching a public crossing,‘®3 or the brakemen 
were not at their posts.®® Where there is testi¬ 
mony that the cattle could have been driven from 
the track in time to save them, if the train had 
not been going so fast, however, a recovery by 
plaintiff cannot be denied on the theory that the 
railroad^s violation of the speed ordinance was not 
the proximate cause of the injury.®! 




Q. CONTRIBUTORY NEGMGENCE OF OWNER 


§ 616. Availability and Effect as Defense 

The owner of animals must exercise ordinary care 
to prevent their injury by railroad companies, and, if 
he fails to do so, and his failure contributes directly to 
the injury, he cannot recover. 

The owner of animals must exercise ordinary 
care to prevent their injury by railroad compa¬ 


nies,®2 and, if he fails to do so, and his failure 
contributes directly to the injury complained of, 
he cannot recover.®® Contributory negligence is 
available as a defense, even though it consists mere¬ 
ly of plaintifFs violation of a statutory duty,®^ 
provided it contributes directly to the injury.®® It 
has been held that the availability of this defense is 


48. Mo —Lowry v St. Liouis, etc., R. 
Co, 40 Mo App. 554. 

Wis—^Lynch v. Northern Pac K. Co., 
54 NW. 610, 84 WiS. 348. 

^peed; whistle 

Alleged excessive speed of traan 
through town did not constitute ac¬ 
tionable neghgence so as to render 
railroad liable for injuries and dam¬ 
age caused by runaway team where 
it was shown that the whistle and 
not speed caused team to lunge or 
run away—Gamer v. Missouri Pac. 
Ry. Co. 195 S.W2d 39, 210 Ark. 214 

49. Mo.—^Duncan v. Missouri, etc, 
R. Co, 133 SW. 369. 162 Mo App 
284. 

62 C J p 76 note 73. 

50. Or—^Meier v. Northern Pac. R. 
Co. 98 P 691, 61 Or. 69. 

51. N.D.—West V. Northern Pac. R. 
Co.. 100 N.W. 254, 13 N.I>. 221. 

52 C.J. p 77 note 98. 


52. SD—^Miller v. Chicago, etc., R. 
Co, 111 N.W. 553, 21 SD. 242. 

53. Miss.—^Hines v. McGhee, 83 So 
402, 121 Miss. 57. 

54. Tex.—^Hines v- Collins, Civ App., 
221 S.W 1108. 

56. Ky.—Sublett v. Mobile, etc, R 
Co, 141 SW 50, 146 Ky 707, 38 
LRA.,NS, 1163 

Tenn.—Holder v. Chicago, etc., R 
Co, 11 Lea 176. 

56- SD—Hebron v. Chicago, etc, 
R- Co, 57 N.W 494, 4 SD. 638. 

52 aj p 77 note 7. 

67- Miss.—^Louisville, N. O. & T. 

R. Co. V. Caster, 5 So 388. 

52 C J. p 77 note 9. 

5& Ark—^Pord v. St, Louis, etc., R. 

Co., 50 S.W 864, 66 Ark. 363. 

Tex —^International-Great Northern 
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R Co. v. Coulter, Civ.App., 27 SW. 
2d 272. 

59- Ga —Georgia Cent R Co v 
Duggan, 52 SH 768, 124 Ga. 493 
63 C J. p 77 note 11. 

60. Miss.—^Vicksburg, etc., R, Co. v. 
Hart, 61 Miss 468. 

6 L Tex.—Galveston, etc, R. Co v. 
Liuzza, Civ.App., 201 S.W. 1043- 

62- Ala.—^Fuqua v Southern R. Co, 
77 So 690, 201 Ala 164. 

62 C J. P 78 notes 15, 18. 

63. Ala.—^Puqua v. Southern R. Co, 
supra. 

52 C.J. p 78 note 18. 

64- Ohio.—Pittsburgh, etc, R. Co. v 
Methven, 21 Ohio St. 586. 

65. Ala.—Alabama Great Southern 
R. Co. Y. McAlpme, 71 Ala. 545. 
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in no way affected by the statute making railroads 
liable for injuries to live stock unless the railroad 
can prove that the injury was committed without 
any negligence on its part.®® Where injuries to 
an animal resulted solely from its being caught be¬ 
tween crossties in a railroad bridge, necessary ef¬ 
forts of the owner in extricating the animal do not 
militate against his right of recovery from the rail¬ 
road,®*^ even though in his attempts to extricate 
the animal it was so injured that it had to be 
killed.®® 

§ 617, - Proximate Cause 

In order to preclude recovery, the plaintiff’s negli¬ 
gence must be a proximate cause of the injury. 

In order to preclude recovery, plaintiff’s negli¬ 
gence must be a proximate cause of the injury.®® 
A plaintiff not entirely without fault may recover 
if his negligence is remote, and the railroad’s neg- 
hgence is the proximate cause of the injury.7® 

§ 618. -Injury Avoidable notwithstand¬ 

ing Contributory Negligence 

Notwithstanding plaintiff’s negligence, he may re¬ 
cover If at the time of the injury It might have been 
avoided by defendant in the exercise of ordinary care. 

Although plaintiff was negligent, he may recover 
if at the time the injury occurred it might have 
been avoided by defendant m the exercise of or¬ 
dinary care,*^! or if, although the animal was a tres¬ 
passer, the injury might have been avoided by 
such care after the animal was discovered.^^ xhe 
doctrine does not apply, however, if plaintiff is 
guilty of a continuing negligence up to the time of 
the accident and might have himself avoided the 
collision if he had been in the exercise of due 
care.73 

§ 619. -In Actions Based on Statutory 

Liability 

Contributory negiigence is ordinarily a good defense 


in an action for Injury to ammais based on statutory 
grounds, although in some Jurisdictions it is held that 
contributory negligence is no defense to an action based 
on a statute requiring railroads to construct and main¬ 
tain fences and imposing liability for Injuries to animals 
caused by their failure to do so. 

Contributory negligence is a good defense to an 
action for injury to animals whether the action 
IS based on common-law or statutory grounds.*^*^ 
So it IS held that contributory negligence is a de¬ 
fense under statutes in terms making a railroad 
liable for all damages to stock done by its cars or 
locomotives,7® or damages due to a failure to give 
signals,7® or making proof of the injury pnma 
facie evidence of negligence and placing the bur¬ 
den of proof on the company to show that the in¬ 
jury was not due to its negligence 

Under fencing statutes. In some jurisdictions, 
where the action is based on a statute requiring 
railroads to construct and maintain fences and im¬ 
posing liability for injuries to animals caused by 
their failure to do so, it is held that contributory 
negligence on the part of the owner is no defense,*^® 
in actions based on either a total failure to fence 
or a failure to keep the fences in a proper state of 
repair ,79 but the rule does not apply where the 
accident occurred at a place not required to be 
fenced,®® and, as considered infra § 621, it does not 
permit a recovery where a person willfully aban¬ 
dons an animal to destruction or voluntarily ex¬ 
poses it to a known danger. 

In other jurisdictions requiring fencing and im¬ 
posing liability for failure to fence, contributory 
negligence has been held to be a defense even in 
case of a total failure to fence.®^ Where the stat¬ 
ute expressly provides that every railroad company 
failing to fence its tracks against stock running at 
large shall be liable for all injuries unless occa¬ 
sioned by the willful act of the owner or his agent, 
the same rule of absolute liability of the railroad 
except for injuries caused by plaintiff’s willful acts 


66 . Md—Northern Cent R. Co. v. 
Green, 76 A 90, 112 Md. 487. 

67- Tex—Chicago, B I. & G By. 
Co V. Bhone, CivApp, 105 SW.2d 
707, error dismissed. 

68 . Tex —Chicagro, B. I & G. By. Co. 
V Bhone, supra. 

69. Neb.—Sullwald v. Union Pac. B. 
Co, 166 N.W. 190, 102 Neb. 126. 

52 C J. p 78 note 24. 

7a CaL—Orcutt v Pacific Coast B. 

Co, 24 P. 661, 85 CaL 291. 

52 C J p 78 note 25 
Bailroad’s negrligrence as proximate 
cause see supra S$ 611—615. 

71. Iowa.—^Barnard v. Chicago, M. & 


St. P B Co, 110 NW. 439, 133 
Iowa 185. 

62 C J. p 78 note 28. 

72. Tex —^Missouri, B. & T. B. Co. v. 
Byrd, 124 S W. 993, 58 Tex Civ. 
App 612. 

52 C J. p 78 note 30. 

Duty to trespassinsr animal greneral- 
ly see supra § 606 

73- Kan.—^Dunlap v. Chlcagro, etc., 
R. Co., 123 P. 764, 87 Kan. 197. 

74- Wis.—Curry v Chicago & N. W. 
B, Co, 43 Wis 666. 

52 C.J p 79 note 32. 

75. Ga—^Macon, etc., B. Co. v. Da¬ 
vis, 13 Ga 68. 
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7a Ind—Cincinnati, etc, B Co. v 
Hiltzhauer, 99 Ind 486. 

77. Md—Norfolk & W. R Co v 
Smith, 64 A. 317, 104 Md. 72. 

62 C.J. p 79 note 36. 

7a Mich—^Flint, etc., R Co v. Lull, 
28 Mich. 610. 

62 C J. p 79 note 42. 

79. Vt —Harwood v. Bennington, 
etc, R Co, 32 A. 721, 67 Vt. 664— 
Congdon v. Central Vermont B 
Co, 56 Vt. 390, 48 Am.R. 793 

62 C J. P 79 note 43. 

8 a Ind.—^Lafayette, etc, R. Co. v 
Shnner, 6 Ind. 141. 

81. Mo—Gee v. St. Louis & G. B 
Co., 99 S.W. 506, 122 Mo App. 358. 

62 C.J. P 79 notes 46, 47. 
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is followed ;82 tut this absolute liability, in the 
absence of a willful act, applies only to stock run¬ 
ning at large and not when under the control of 
the owner. 8 3 Where a fencing statute expressly 
provides that contributory negligence may be set 
up as a defense, such defense is available 

§ 620. - Where Negligence of Railroad Is 

Willful, Wanton, or Gross 

If animals are injured through the wanton or will¬ 
ful misconduct of railroad employees, the company will 
be liable notwithstanding the owner may have been 
negligent or permitted his animals to be unlawfully at 
large. 

If animals are injured through the wanton or 
willful misconduct of the railroad company’s em- 
plo^’ees, the company will be liable therefor not¬ 
withstanding the owner may have been negligent,®^ 
or permitted his animals to be unlawfully at large.^^ 
Where the killing is due to the operation of a train, 
willful negligence can be predicated only on the 
fact that the men in charge of the train saw the 
animals in their place of danger in time to avoid 
injuring them.^^ 

§ 621. -Willful and Intentional Acts of 

Owner 

A person cannot recover for injuries to an animal 
which he willingly abandons to destruction or voluntar¬ 
ily exposes to a known danger, even under fencing stat¬ 
utes where ordinary contributory negligence is not a 
defense. 

A person cannot recover for injuries to an ani¬ 
mal which he willingly abandons to destruction or 
voluntarily exposes to a known danger.88 The rule 
applies to cases under the fenang statutes where 
ordinary contributory negligence on the part of 
plaintiff is not a defense,89 especially where the 


statute in express terms provides for liability of 
the railroad unless the injuries are occasioned by 
the willful act of the owner or his agent.^^ 

To constitute a willful act, there must be some¬ 
thing more than mere negligence; there must be a 
positive act in some way connected with the in- 
jury,®i as where the owmer turns out stock directly 
on a railroad right of w'ay,®^ or permits a blind 
animal to run at large m the viCinity of a rail¬ 
road track,93 or stands by and willfully refuses to 
drive an animal from the track out of the way of 
an approaching tram where he has ample time and 
opportunity to do so.®^ It has been held not to be 
a willful act to turn an animal out in a highway for 
the purpose of driving it across a railway track to a 
pasture ,95 or to leave stock on land adjoining a 
railroad track knowing that a gate in the railroad 
fence is defective ;93 or to allow stock to run at 
large on the owner’s premises in close proximity 
to a railroad track ;97 or to permit stock to be at 
large m violation of stock laws. 9 8 

§ 622. Driving Animals over or along Tracks 

If a person in charge of animals, when attempting 
to drive them across a railroad track, fails to exercise 
ordinary care, and thereby contributes to the injury, the 
owner cannot recover. 

If a person in charge of animals, when attempt¬ 
ing to drive them across a railroad track, fails to 
exercise ordinary care and thereby contributes to 
the injury complained of, the owner cannot recov- 
er,99 the forfeiture of his right to recover depend¬ 
ing on the acts of the driver, independently of his 
age,i or the extent to which intoxication had de¬ 
prived him of the control of his actions 2 Subject 
to the qualification that he take all reasonable pre¬ 


ss. Iowa —^ESnix v. Iowa Cent. R 
Co, 87 N.W 417, 114 Iowa 608. 

62 C.J. p 79 note 49. 

83. Iowa.—Smith v. Chicago, etc., R. 
Co., 84 Iowa 98. 

84. Tenn.—^Nashville, etc., R. Co. v. 
Spence, 41 S.W. 934, 99 Tenn. 218. 

52 C J. p 79 note 40. 

85. Hich—^McDonald v. Chicago & 
N. W R Co., 17 N.W. 210, 61 Mich. 
638. 

52 aJ P 80 note 66. 

86- Ind.—^Lafayette & X. R. Co- v. 

Shriner, 6 Ind. 141. 

62 C J p 80 note 57. 

87. Minn.—^Lindemann v. Chicago, 
etc., R. Co, 191 N W. 825, 154 Minn 
363. 

88. Ind.—Welty V. Indianapolis, etc, 
R. Co., 4 NE. 410, 105 Ind. 56. 

52 CJ. p 80 note 69. 


89. Ind—^Welty v. Indianapolis, etc, 
R. Co, supra—^Knight v. Toledo, 
etc, R Co, 24 Ind 402 

Contributory negligence as defense 
in actions brought under fencing 
statutes see supra S 618. 

90. Iowa—^Enix V. Iowa Cent. R 
Co., 87 N W. 417, 114 Iowa 608 

52 O J. p 80 note 62. 

91- Idaho —^McDonald v. Great 
Northern R. Co, 46 P. 766, 5 Idaho 
8 . 

52 C J. p 80 note 64. 

92. Idaho.—^McDonald v. Great 
Northern R. Co, supra. 

93. Ind—^Biilght V. Toledo, etc., R. 
Co., 24 Ind. 402. 

94. Iowa.—^Moody v Minneapolis & 
St. L. R. Co„ 41 N.W. 477, 77 Iowa 
29. 

52 CU P 80 note 67. 

95- Iowa.—Smith v. Kansas City, 
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I etc, R- Co.. 12 NW. 619, 68 Iowa 
622. 

96. Iowa.—^Enix v. Iowa Cent R 
Co, 87 NW 417, 114 Iowa 508 

NT—Tator v. Rutland R. Co, 224 
NTS. 731, 221 App Div. 675. 

97. Iowa—Lee v. Minneapolis, etc, 
R. Co., 23 N W 299, 66 lowa 131 

98. Iowa—^Krebs v. Minneapolis, 
etc, R Co. 21 NW 131, 64 Iowa 
670—Spence v Chicago, etc, R 
Co , 25 Iowa 139 

99. Ill,—Chicago Board of Under¬ 
writers V. Chicago, etc, R. Co, 44 
IU.App. 263. 

62 aJ P 81 note 76 

1. Iowa—^McGill V. Minneapolis, 
etc, R. Co., 85 N.W. 620. 113 Iowa 
368. 

2 . Ohio—^Balser v. Chicago, etc., R. 
Co, 9 Ohio S. & aP. 628, 7 Ohio 

I N.P. 482i 
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cautions,® the owner has a right to presume that 
the railroad will operate its trams in a lawful and 
proper manner^ and that at public crossings the 
crossing itself will be in a safe condition 5 He is 
not obliged to ascertain definitely that the daily 
train has passed ® What constitutes ordinary care 
on the part of the driver depends on the circum¬ 
stances of the particular case.*^ 

Duty to stop, look, and listen. Before going onto 
the track, a person must look and listen for ap¬ 
proaching trains,® even though the regular tram 
has just passed® There is no particular distance 
from the crossing at which a person must look and 
listen, each case depending on its own circum¬ 
stances,^® but extra precautions must be observed 
where there are other noises which would interfere 
with such personas hearing approaching trains, 
or where the view of the track m either direction 
is obstructed before reaching the point of danger;^® 
and, where the view of the track is so obstructed, 
it is the duty of a person driving a drove of ani¬ 
mals along the road before him to go forward and 
look for approaching trains before attempting to 
cross, 

§ 623. Use of Own Premises Adjoining or 
near Track notwithstanding Ab¬ 
sence of, or Defect in, Fence 

Where a railroad company fs required by law to 
fence its tracks, it Is not contributory negligence for 
an adjoining landowner, knowing the road to be un> 
fenced, to turn stock Into his inclosure or to pasture 
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them on his own fields through or along which the rail¬ 
road runs. 

Where a railroad company is required by law 
to fence its tracks, it is not contributory negligence 
on the part of an adjoining landowner, although 
knowing the road to be unfenced, to turn stock in¬ 
to his inclosure or to pasture them on his own fields 
through or along which the railroad runs,i^ or in 
which it has constructed a farm crossing without 
gates,or to allow his stock to graze on a high¬ 
way if the highway is on his own land.^® In the 
absence of any statute or agreement as to fences, 
it IS ordinanly held not to be contributory negli¬ 
gence for a landowner to allow his stock to run 
on his own land through which an unfenced rail¬ 
road nms,^^ although there may be other circum¬ 
stances in the case precluding a recovery.^® 

Although there are decisions to the contrary,^® 
it is generally held that it is not contributory neg¬ 
ligence for an adjoining landowner to turn his stock 
on his own prenuses adjacent or accessible to 
fences, which it is the duty of the railroad to keep 
in repair either under statute®® or by contract with 
the landowner,although he knows that they are 
out of repair,®® or knows that the cattle guards 
are defective,®® or that the gates or bars in such 
fences which it is the duty of the company to 
maintain are defective or insecure,®^ or that his 
animals had previously escaped from the inclo¬ 
sure because of the same defects;®^ and it is not 
contnbutory negligence for another to pasture his 
cattle in a field adjacent to the track with knowl- 


3. U S —Wabash, St. L, & P. R Co 
V Central Trust Co , C C.Ind, 23 
P. 738 

52 C J. p 81 note 80 

4. Pa—^Reeves v Delaware, etc, R. 
Co, 30 Pa 454. 72 AmD 713 

Inapplicability of doctnne of as- 
snmed risk 

The doctrine of assumption of risk 
IS applicable only to a master and 
servant relation and did not apply 
so as to bar recovery where plain- 
tifTs cows were killed at a private 
crossing by a tram while cows were 
being driven across crossmg by 
plamtifC’s son.—Dowse v. Maine 
Cent R. R, 20 A 2d 629, 91 K.H. 419. 

5. NC—^Tankard v. Roanoke R, 
etc, Co, 23 Sm 46, 117 N.C. 558, 

52 C J. p 81 note 82. 

e. N.EL—Dowse v. Maine Cent. R 
R, 20 A 2d 629, 91 NH. 419. 

7. Minn.—'Tuthill v. Northern Pac 
R Co., 62 NW, 884, 50 Minn. 113. 
52 C.J p 81 note 83. 

8 - Iowa.—^McGill V Minneapolis, 
etc. R Co, 86 N.W. 620, 113 Iowa 
358. 


Pa —^Bailey v. Reading Co., Com PI, 
39 Berks Co. 255 

52 C J. p 81 note 85. 

9. Iowa—McGill V. Minneapolis, 
etc, R Co, 86 N.W. 620, 113 Iowa 
358. 

la NY—Thompson v. New York, 
etc, R Co, 17 NEL 690, 110 N.Y. 
636. 

11« Cal.—Flemming v. Western Pac 
R Co , 49 Cal. 253. 

12. ND .—West V. Northern Pac R 
Co, 100 N.W 254. IS ND. 221. 

13- Minn —Snell v Minneapolis, 
etc., R Co., 91 NW. 1108, 87 Minn 
253 

14. Me—Wilder v. Maine Cent. R 
Co., 65 Me. 332, 20 AmR 698. 

52 C J. p 81 note 91. 

16- NH—Horn v. Atlantic, etc, R 
Co, 35 NH 169—White v. Concord 
R Co, 30 NH. 188 

16. NH—Cressey v. Northern R 
Co, 69 N.H 664. 47 Am R 227, 

17. Ill.—St Louis, etc., R. Co. v 
Todd, 36 111 409 

52 C J. p 81 note 94. 
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18. Tex.—Galveston, etc, R Co. v. 
Grace, Clv.App , 164 S W. 413. 

52 C J. P 81 note 95. 

19. Pa—jScowden v. Erie R Co., 26 
Pa Super. 15. 

Wis,—^Petersen v. Northern Pac. R 
Co., 56 NW. 689, 86 Wis. 206. 

52 C.J. p 82 note 96. 

20. Ohio—Cleveland, etc, R Co v 
Scudder, 40 Ohio St 173 

52 C J. p 82 note 97. 

21. Ind.—^Toledo, etc,, R Co, v 

Burgan, 37 N.E 31, 9 IndApp 604 

22. Ohio.—Cleveland, etc., R. Co v, 
Scudder, 40 Ohio St 173. 

52 C J p 82 note 99. 

23. Tex—^Texas, etc, R Co. v 

Sproles, 106 S.W. 521, 47 Tex,Cir 
App. 294. 

24. Ind —Toledo, etc., R Co. v 

Burgan, 37 NE 31, 9 IndApp 604 

Iowa—^Enix v. Iowa Cent R Co., 87 
N.W 417, 114 Iowa 608. 

25. Mass.—Rogers v. Newburyport 
R Co, 1 Allen 16. 

Minn—^Johnson v Chicago, etc., R 

Co., 13 N.W 673. 29 Mmn. 426 
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edge of the defective condition of the fence or 
gate 26 The existence of a stock law does not af¬ 
fect the right of a landowner to permit his stock 
to run on his own inclosed premises 27 

§ 624. Conduct with Respect to Fences, 
Gates, and Bars 

a. Failure to construct and maintain 

b. Eoiowledge of defects and failure to 

notify railroad 

c. Constituting cause of defect or of 

failure to repair 

d. Failure to keep gate or bars closed 
EL Failure to Construct and M aiutaia 

In the absence of any statute or agreement requir¬ 
ing h«m to do so, it is not contributory negligence In a 
landowner not to fence against a railroad which runs 
through or along his own land, but the general rule is 
otherwise if the landowner has expressly agreed to con¬ 
struct, maintain, or repair the fence or gates. 

In the absence of any statute or agreement re¬ 
quiring him to do so, it is not contributory negli¬ 
gence in a landowner not to fence against a rail¬ 
road which runs through or along his own land,28 
even though the railroad is required by law to fence 
Its tracks and has failed to do so 29 The fact 
that the statute provides that in such cases the 
landowner may construct the fences and recover 
the value thereof from the railroad does not change 
the rule.20 In the absence of statute or agree¬ 
ment, it IS not contributory negligence for a land- 
owner to fail to maintain or to keep in repair the 
fences or gates dividing his land from the railroad 
right of way,21 even though the statute allows him 
to do so if the railroad does not,82 unless the de¬ 
fect IS easily repaired without any considerable cost 
or labor and a failure to do so would probably re¬ 
sult in an injury to his stock.83 

Under statute or agreement. If the landowner 
has expressly agreed to construct, maintain, or 
repair the fences or gates, he cannot recover for 


injuries to his animals due to a failure to comply 
with his agreement,34 even where the railroad is 
required by statute to fence,26 except in jurisdictions 
where it is held that the landowner^s breach is 
not a proximate cause of the injury ,86 and, where 
the agreement is a covenant running with the 
land, a failure by a subsequent owner of the land 
to comply with its terms is contributory negligence 
barring his recovery.37 So, also, where by stat¬ 
ute it is the duty of the landowner to assist in con¬ 
structing and maintaining the railroad fences as 
division fences, he cannot recover w^here his neg¬ 
lect in this respect has contributed to the injury 8S 

If the landowner, having agreed to build the 
fence, accepts without objection a fence built for 
him by the railroad, he cannot recover for inju¬ 
ries to his stock due to failure to keep the fence in 
repair under the terms of his agreement.®8 If the 
landowmer builds a defective fence as agent for 
the railroad and the railroad adopts it, the defec¬ 
tive construction is not regarded as his contribu¬ 
tory negligence barring his recovery against the 
railroad,40 although there is authority to the con- 
trary.4l The rule barring the landowner's recov¬ 
ery for injuries to his stock, occasioned by defects 
which under the terms of a statute or agreement 
It is his duty to remedy, is not affected by the fact 
that the defect was due to accident or casualty with¬ 
out any fault on his part,^2 even though due to 
fire communicated from the locomotives of the 
railroad company.43 

b. Knowledge of Defects and Failure to Notify 
Railroad 

It is not contributory negligence for a landowner, 
knowing of the defect in the fence, to pasture his cattle 
in hi8 adjoining land without notifying the company 
thereof or requesting it to repair the fence, unless the 
landowner is under a duty to give such notice or to re¬ 
pair the fence himself. 

It is not contributory negligence for a landowner, 
knowing of the defect in the fence, to pasture his 


26. Kaji —^Missouri Pac. R. Co. v. 

Pfrangr, 51 P. 911, 7 Kaji.App. 1. 
27- Kan —^lola Electric R Co. v. 

Jackson, 79 P. 662, 70 Kan. 791 
52 C J. p 82 note 5. 

28. Mo—^Donovan v Hannibal, etc, 
R. Co, 1 S.W 232, 89 Mo. 147. 

52 C J. p 82 note 7. 

29. Mo.—Donovan v. Hannibal, etc, 
R Co, supra. 

2T.T.—Shepard v. Buffalo, etc., R. 
Co. 35 N.T. 641. 

sa Mo—Donovan v. Hannibal, etc, 
R. Co, 1 S.W. 232, 89 Mo 147. 

31. HI—Terre Haute, etc, R. Co 
V McCord, 56 Ill App. 173. 

52 C J p 82 note 10, ; 


32- Ill—^Terre Haute, eta, R Co v 
McCord, supra. 

33. Utah.—^Knigrht v. Southern Pac 
Co, 172 P 689, 52 UtaJh 42. 

62 C J. P 82 note 12. 

34- N.T, —^Talmadg-e v. Rensselaer 
R Co, 13 Barb 493 

52 C J. p 82 note 14. 

35- Mo—^Ells V Pacific R. Co, 48 
Mo 231. 

36. Ala—Southern R Co v. Dick¬ 
ens, 45 So 215, 153 Ala 283 

37- N’T—Satterly v. Erie R Co, 99 
NTS. 309, 113 AppDiv. 462 

88 . Ind—^Pittsburgh, etc, R Co v 
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. James, 114 NE 833, 64 Ind App 
I 456. 

I 52 C J p 83 note 20. 

39. Ohio —^Pittsburg, etc, R Co v 
Heiskell, 38 Ohio St 666 

40. Me.—Norris v. Androscoggin, 
etc, R. Co, 39 Me 273, 63 Am D 
621. 

41- Ill—^Robbermann v. Pierce, 77 
HI App. 405 

42- Ohio—^Pittsburgh, etc, R. Co v. 
Smith, 26 Ohio St 124. 

43. NT.—^Terry v. New Tork Cent 
R Co, 22 Barb 574. 

52 C J p 83 note 25. 
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cattle in his land adjoining without requesting the 
company to repair the fence,or without notifying 
the company of its existence where the circum¬ 
stances are such as to charge the railroad with no¬ 
tice,'*^ but failure of a landowner to notify the 
railroad of the defect is contributory negligence 
where the requirement of notice is a reasonable one 
under the circumstances,or where the landowner 
was required by statute to assist in keeping the 
fence in repair as a division fence,or had ex¬ 
pressly agreed with the railroad that he would keep 
it in repair,48 or had voluntanlj’* undertaken to re¬ 
pair it without notice to the railroad and did so in 
such a manner as to conceal without effectively rem¬ 
edying the defect 

e. Oonstitntixig Cause of Defect or of Fadlnre to 
Repair 

It IS contributory negligence barring recovery if the 
defect which occasioned the injury was caused by the 
plaintiff himself. 

It is contributory negligence barring recovery 
if the defect which occasioned the injury was 
caused by plaintiff himself,®® or if the failure of 
the railroad to remedy the defect was due to plain¬ 
tiffs act,®i or if the defect resulted from plaintiff’s 
failure to exercise reasonable care in the use of 
the fence,®2 or, if he is using a field belonging to 
another, from the owner’s failure to use such 
care.®8 Plaintiffs acts are not contnbutory negli¬ 
gence, however, in the absence of proof that they 
were the cause of the injury.®^ 

d. Failure to Keep Oates or Sars Closed 

If the plaintiff's animals are injured by reason of his 
failure to keep gates or bars closed, it is generally held 
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that he is guiity of contributory negligence barring his 
recovery therefor 

If a landowner fails to keep the gates closed at 
a farm crossing maintained for his convenience, 
and his animals escape and are injured by reason 
of his neglect, it is generally held that he is guilty 
of contributory negligence barring his recovery 
therefor,®® unless the gate is out of repair and its 
being left open is due to difficulty in closing and 
plaintiff is not chargeable with lack of due care 
in using it.®® In some states, if the railroad has 
not provided a gate up to the standard required 
by statute, a failure by plaintiff to close the gate 
will not bar his recovery unless it is willfully done 

The general rule applies not only to the land- 
owner but to any person using a gate in a railroad 
fence, whose animals are injured by reason of his 
own neglect to close it.®® Plaintiff’s failure to close 
it is not negligence contributing to the injury if, 
between the time of his failure to close it and the 
accident, others have used the gate and left it 
open,®® but if, before he used the gate, someone 
else had passed through and left it open, that fact 
will not excuse his failure to close it after passing 
through himself.®® Where herders driving cattle 
along a highway turned the cattle into a pasture 
along a railroad right of way without attempting 
to contact the owner of the pasture and without 
making sufficient examination to discover that a 
gate at a private crossing was open and that the 
fence on either side was broken, the herders were 
guilty of gross negligence, precluding recovery of 
damages for cattle killed by a train,®i the position 
of the railroad track, of which the herders were 
fully advised, being of itself notice of danger, as 
regards the question whether they were guilty of 
contributory negligence.®® 
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44. Ill—Terre Haute, etc., R. Co. v, 
McCord, 56 lllApp 173. 

Mass—^Taft v. New York, etc, R 
Co, 32 NE. 168, 167 Mass 297. 

45. Wyo —^Hildebrand v Chicago, 

& Q R R, 13 P2d 1081, 44 Wyo 
488, reheard 17 P.2d 651, 45 Wyo 
175. 

52 C.J P 83 note 28. 

46. N.T.—^Poler v. New York Cent 
R Co , 16 N.Y. 476. 

52 C J. p 83 note 30. 

47. Ohio—^Dayton, etc, R Co v. 

Miami County Infirmary, 32 Ohio 
St. 566—'Sandusky, etc, R. Co. v. 
Sloan, 27 Ohio St. 341. 

48. Tex.—^Texas, etc, R. Co. v. 

Owens, 81 SW. 62, 36 TexCiv.App. 

54. 

49. HI—Chicagro, etc, R. Co ▼. 

Seirer, 60 Ill. 295. 


N.Y—^Poler v. New York Cent. R. 

Co , 16 N.Y. 476. 

52 C J. p 83 note 33. 

Ba Idaho—Mole v. Mellon, 268 P. 

1048, 46 Idaho 450. 

52 C.J. P 83 note 34. 

51. Ohio—^Baltimore, etc., R, Co. v 
McHyar, 83 NB. 497, 77 Ohio St 
391. 

52. N Y —^Masrilton v. New York 
Cent. R. Co, 42 N.Y.S. 231, 11 App. 
Div. 373. 

53. N.Y—^Best y Ulster, etc, R. 
Co, 64 N.Y.S. 305, 36 App.Uiv. 623. 

54. Fla—Atlantic Coast Line R. Co. 
V. Peeples. 47 So. 392, 56 Fla 145 

55. Wis—^Richardson v Chicago & 
N W. R. Co, 14 NW. 176, 56 Wis 
347. 

52 C.J P 83 note 40. 
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Duty to keep gates or bars closed in 
general see supra i 587. 

56. Mass—^Taft v. New York, etc, 
R. Co., 32 NB. 168, 157 Mass 297. 

57. Iowa.—Claus v. Chicago Great 
Western R. Co, 111 NW 16, 136 
Iowa 7. 

Willful acts of owner see supra § 
621 

58. Mo —Dickinson v Wabash R 
Co, 77 SW. 88, 103 Mo.App. 332. 

59- Wis—^Atkinson y Chicago, etc, 
R. Co„ 96 N.W. 529, 119 Wis. 176. 

60. Mo —Dickinson v. Wabash R 
Co., 77 S W. 88, 103 Mo.App. 332 

6 L Wash—Jones v. Northern Pac 
Ry. Co., 100 P2d 20. 3 Wash.2d 
134. 

62. Wash—Jones v. Northern Pac 
Ry. Co, supra. 
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§ 625. Allowing Animals to Go at Large 

a. General rules 

b. Near crossings, stations, and other 

places not required to be fenced 

c. Effect of local stock laws 

a. General Eules 

(1) Where common-law rule adopted 

(2) Where common-law rule not adopted 

(1) Where Common-Law Rule Adopted 

Where the common-law rule requiring owners to 
keep their animals on their own grounds is in force, it 
IS ordinarily held that allowing stock to run at large 
IS such contributory negligence as wgi preclude a re¬ 
covery, although the rule is subject to so'me qualifica- 
tfons. 

Where the common-law rule requiring owners to 
keep their animals on their own grounds is in 
force, it is ordinarily held that allowing stock to 
run at large is such negligence on the part of the 
owner as wnll preclude a recovery,®^ in the absence 
of wanton or willful injury or such gross negli¬ 
gence as is equivalent thereto on the part of the 
railroad company. In some jurisdictions the 
rule is modified to the extent of holding that the 
mere fact that an animal is unlawfully at large does 
not, as between the owner and the railroad, consti¬ 
tute contributory negligence per se,®5 and that 
plaintiff will not he precluded from recovery unless 
the animal is allowed to run at large under such 
circumstances that the injury complained of was 
the natural and proximate result of so doing.®® 
Where contributory negligence is not available 
as a defense under the fencing statutes, under the 
rules discussed supra § 619, the rule precluding re¬ 
covery for animals allowed to be at large is not 
operative.®^ 

(2) Where Common-Law Rule Not Adopted 

Where the common-law rule requiring owners of 


animals to keep them on their own lands does not pre¬ 
vail, permitting them to run at large is not ordinarily 
contributory negligence, although they stray on a rail¬ 
road track and are injured through the negligence of a 
railroad company, but recovery may be denied if cattle 
are allowed to run at large in extrahazardous places 

Where the common-law rule requiring owners of 
animals to keep them on their own lands does not 
prevail, it is ordinarily held that the owner of stock 
in permitting them to run at large is not chargea¬ 
ble with contnbutory negligence if they stray on 
a railroad track and are injured through a want 
of ordinary care on the part of the railroad com¬ 
pany.®® The rule that the owmer letting his stock 
run at large is not chargeable with contributory 
negligence applies as well to landowners living 
near the railroad as to those living in more re¬ 
mote localities,®® and is not affected by the fact 
that the animal got at large through the owner s 
act,70 even though he knew that cattle guards w'ere 
defective^i or that salt or other attracting sub¬ 
stance was on the track.7^ Also the rule is not 
affected by the fact that, knowing that the animal 
was at large, he did not recapture and confine it 73 
A statute in terms providing that allowing stock 
to run at large on the common unfenced range or 
on inclosed land of the owner shall not be deemed 
to be contributory negligence has been held not to 
apply to stock not running loose but in charge 
of some person.74 Even where animals are allowed 
at large, recovery is denied if cattle are allowed 
to run at large in extrahazardous places and or¬ 
dinary care is not used to protect them,7® or where 
the statute permitting owners to let their cattle go 
at large is construed as still requiring them to use 
care to keep them within reasonable confines, and 
such care is not used.7® A statute providing that 
allowing stock to go at large may be set up as a 
defense does not apply to stock allowed the run of 
an inclosed pasture adjoining the track, but not 
permitted to go ai large,77 or to animals allowed to 


63. N.J.—Cole V. Pennsylvania R. 
Co. 64 A 2d 9«. 1 NJ-Super. 264. 

52 C.J p 84 note 48. 

Common-law rule requiring owners 
of domestic animals to keep them 
on their own premises see Animals 
§ 185 a. 

Liability of railroad as to trespass¬ 
ing animals m general see supra S 
550. 

64. Vt—Jackson v. Rutland & B. R. 
Co, 25 Vt 160, 60 Am.D. 246. 

52 C J p 84 note 49 

Wanton or willful injuries see su¬ 
pra S 556. 

65. Minn —Green v. St. Paul, etc., 
R Co, 66 N.W 752, 66 Minn. 192. 

66 . Minn—Sarja v. Great Northern 
R. Co, 109 N.W 600, 99 Mmn. 332 
—^Encson v. Duluth, etc, R. Co, 


58 N.W. 822, 67 Minn. 26, distin¬ 
guishing Moser V. St Paul, etc, 
R Co, 44 N W. 630, 42 Minn. 480. 

67. Mich.—Geerds v. Ann Arbor R 
Co, 147 N.W. 606. 181 Mich. 12. 

62 C. J. P 84 note 63. 

63. Trespasslxig Milnials 

Ala.—^Bugg V. Mitchell, 103 So. 713, 
20 AIsAlPP. 556. 

62 C J. P 84 note 66. 

Rejection and modification of com¬ 
mon-law rule‘requiring owners of 
domestic ammals to keep them on 
their own premises see Animals § 
186 b 

69. Mo —^Turner v Kansas City, St. 
J. & C. B R. Co, 78i Mo. 678. 

52 C J. P 84 note 67. 

70. Ala.—South Alabama, etc., R. 
Co. V. Williams, 65 Ala. 74. 
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71, Ala—St. Louis, etc, R. Co v 
Douglass, 44 So. 677, 152 Ala 197 

72, Mo.—Grafton v. Hannibal, etc, 
R. Co., 65 Mo 680—^Brown v. 3ate,n- 
nibal, etc, R Co, 27 Mo.App 394 

73, Ala.—^Louisville, etc. R Co. v 
Williamsy 16 So. 796, 106 Ala. 379. 

74- Or—Keeney v. Oregon R, etc,, 
Co., 24 P 233, 19 Or. 391. 

Tenn —Nashville, etc., R Co v, 
Spence, 41 SW 934, 99 Tenn. 218. 

75, Dak—Williams v Northern 
Paa R Co, 14 N.W. 97. 3 Dak. 168 

52 C.J. p 85 note 64. 

76- Or.—^Hindman v. Oregon R, etc, 
Co., 22 P. lie, 17 Or. 614 

77. Tex —Gulf, etc , R. Co. v. Coffin, 
Civj^pp., 97 S W. 1066. 
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go at large within limits outside the statutory pro¬ 
hibition '^8 

h. Near Crossings, Stations, and Other Places 
Not Beguired to Be F^ed 

Although the rule has been modified in some juris¬ 
dictions! It IS generally held to be contributory negli¬ 
gence for an owner of an animal to permit It to go at 
large near public crossings, station grounds, and other 
places where the railroad company is not required to 
fence its tracks. 

Independently of the stock laws, or of whether 
or not the common-law rule as to animals running 
at large is followed, it is generally held to be con¬ 
tributory negligence for an owner of an animal 
to permit it to go at large near public crossings, 
station grounds, and other places where the rail¬ 
road company is not required to fence its tracks.79 
A fortiori, wherever the common-law rule is in 
force, and it is held to be contributory negligence 
to permit stock to run at large anywhere, it is con¬ 
tributory negligence to permit stock to run at large 
at public crossings and other places which cannot 
be fenced under the law.^® In some jurisdictions, 
however, where stock may lawfully run at large, 
It is held, in modification of the general rule, that 
it is not necessarily contributory negligence to al¬ 
low animals to run at large even in the vicinity of 
station grounds and public crossings,but that 
it IS a question of whether plaintiffs conduct shows 
a want of ordinary care under the circumstances, 
which has contributed directly to the injury com¬ 
plained of 

c. Effect of Local Stock Laws 

The rules existing in the various jurisdictions as to 
permitting anrmals to run at large, and as to contribu¬ 
tory negligence In so doing, are not affected by munici¬ 
pal regulations or by state laws having a local applica¬ 
tion only which set up a different rule as to animals 
running at large. 

The rules existing in the various jurisdictions as 
to permitting animals to run at large, and as to 


contributory negligence in so doing, are not affected 
by municipal regulations83 or by state laws having 
a local application only which set up a different 
rule as to animals running at large 8^ In juris¬ 
dictions following the common-law rule, allowing 
animals at large is still contributory negligence as 
a matter of law,88 or as a question of fact, 8 6 not¬ 
withstanding a local rule permitting animals to 
go at large. In jurisdictions rejecting the common- 
law rule, allowing animals at large is not contrib¬ 
utory negligence, notwithstanding a local rule re¬ 
straining them 87 Independently of whether viola¬ 
tion of a stock law is in itself contributory negli¬ 
gence, conduct of the owner of the stock in con¬ 
nection therewith will make it so when it contrib¬ 
utes proximately to the injury.88 

§ 626. Escape of Animals from Inclosure or 

Control 

a. In general 

b. Leaving horses unhitched or unat¬ 

tended 

c. Effect of stock laws 

d. Defects in fence around inclosure 

a. In G'eneral 

If animals escape from the owner’s tnclosure or con¬ 
trol without any fault on his part, generally he is not 
chargeable with contributory negligence, but in some 
Jurisdictions where the rule requiring owners to keep 
their animals on their own premises is m force, he can¬ 
not recover for injuries to them, even though they es¬ 
caped without his fault. In the absence of gross negli¬ 
gence or intentional injury on the part of the railroad 
company. 

It has been held in some cases, independently of 
the law as to animals running at large, that, if an¬ 
imals escape from the owner’s inclosure or con¬ 
trol without any fault on his part, he is not charge¬ 
able with contributory negligence.89 Where it is 
lawful for stock to run at large, a failure to keep 
animals confined is not contributory negligence,9 o 
and neither is allowing animals to escape and mak- 


Bscape of animals from inclosure or 
control see infra § 626. 

78. UtaJh —^Edmunds v Salt Lake, 
etc. R. Co.. 196 P. 1019. 68 Utali 
30. 

79. Mich.—^Niemann v. Michigan 
Cent R Co.. 44 K-W 1049, 80 Mich. 
197. 

52 C.J. p 86 note 86. 

80. Mich.—^Robinson v. Flint & P. 
M. etc, R, Co.. 44 NW. 779. 79 
Mich 328. 19 AmS.R. 174. 

52 C.J. p 86 note 88. 

8 L Or—^Moses v. Southern Pac. R 


Co, 23 P. 498, 18 Or 386, 8 LRA. 
136 

52 C.J P 86 note 91. 

82. Iowa.—^Miller v Chicago, etc., 
R Co., 13 NW 869, 69 Iowa 707. 

Or —^Moses v. Southern Pac. R Co, 
23 P 498, 18 Or. 386, 8 LRA. 136 

83. Ind —^Hanna v Terre Haute, 
etc. R Co, 21 N.B. 903, 119 Ind 
816. 

62 C J. P 86 note 99. 

84. Ala.—^Alabama Oreat Southern 
R Co V. McAlpine, 71 Ala 646. 

85. Ind—^Hanna v Terre Haute, 
etc. R. Co., 21 NE. 903, 119 Ind 
316. 

52 C J p 86 note 8 
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86 . Minn .—Wntz v. St. Paul, etc, R 
Co, 22 Minn. 404. 

87. Ala.—Central of Georgia R. Co 
V. Burkett, 124 So. 404, 23 AlaApp 
294. 

52 C.J. P 86 note 6. 

88 . N-D,—Wright v. Minneapolis, 
etc, R. Co.. 96 N.W. 324, 12 ND 
159. 

52 C.J. p 86 note 7. 

89. Tex—Texas Electric R. Co v. 
Reese, ComApp, 280 SW. 179 

52 C.J. p 86 note 9 

90ta Tex.—^Port Worth, etc, R Co 
v. Jenkins, Civ.App., 252 S.W. 189 
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mg no effort to reclaim and confine them.^^ In 
jurisdictions where the common-law rule as to an¬ 
imals at large prevails, there is a conflict, some 
courts holding that an escape without the owner’s 
fault will not preclude a recovery,^^ unless the 
owner knows that they have escaped and makes 
no effort to secure them;®3 other courts holding 
that the owner must see at his peril that the ani¬ 
mals are kept on his own premises and that he 
cannot recover for injunes to them, even though 
they escaped without his fault,^^ in the absence of 
gross negligence or intentional injury on the part 
of the railroad company.®^ 

A distinction has, however, been made between 
the escape of animals from the owner’s inclosure 
and escape from his control when they were being 
driven along a highway,^^ it being held that, while 
the owner cannot recover in the former casej^*^ 
unless the escape is due to the fault of the rail¬ 
road,®® he ma 3 " in the latter case, if not at fault.®® 
The fact that the escaped animals are injured on a 
public crossing does not change the law, a recov¬ 
ery being allowed if the escape is not due to plain¬ 
tiff’s fault in jurisdictions allowing recovery for 
injunes to ammals on the track in such cases,^ 
and denied in jurisdictions holding that the owner 
must ke^ his animals confined at his peril.® 

b. Leaving Horses Unhitched or Unattended 

Leaving horses unhitched or unattended m the fm- 
nnediate vicinity of a railroad track is ordinarily held 
to be contributory negligence, but the rule is otherwise 
If the horse is accustomed to be left in this way and is 
not afraid of trains. 

To leave horses or teams unhitched or unattend¬ 
ed in the immediate vicinity of a railroad track is 
ordinarily held to be such contributory negligence 
as will defeat a recovery, although the railroad 


company was negligent,® or its track was not 
fenced as required by law;^ but it has been held 
that, where the horse is accustomed to be left in 
this way and is not afraid of trains, leaving him 
insecurely hitched is not contributory negligence 
as a matter of law.^ 

c. Effect of Stock Laws 

Notwithstanding stock laws making It unlawful for 
stock to run at large, the owner is generally held not 
guilty of contributory negligence precluding recovery if 
without his knowledge or fault the stock escapes from 
his inclosure or control and is injured through the negli¬ 
gence of a railroad company. 

Stock laws making it unlawful for stock to run 
at large do not impose an absolute requirement that 
the owner must keep stock on his own premises, 
but only require that his fences shall be reasonably 
sufficient to restrain it and that he shall exer¬ 
cise reasonable precautions to prevent its being at 
large,® and, if without the knowledge or fault of 
the owner the stock escapes from his inclosure 
or control, he is not chargeable with contributory 
negligence which will preclude a recovery where 
the railroad company has been negligent in the 
operation of its trains,'^ or has failed to fence its 
tracks as required by law,® or failed to keep its 
fences in repair or the gates therein closed,® the 
rule requiring only ordinary care from the owner, 
applying even where ammals are breachy.^® An 
owner whose animals have escaped without his 
fault cannot recover, however, against a railroad 
on the ground of its noncompliance with the fenc¬ 
ing statute where as to those to whom the duty 
is owed the railroad has fully performed its duty 
to fence and it has been held that the owner 
of escaped cattle which has died from eating poi¬ 
soned vegetation on the railroad right of way has 
no right to recover from the railroad company.^® 


91. Ala—Louisville, etc., R. Co. v. 
Williams, 16 So. 796. 105 Ala. 879. 

92. 3£inn —^Hohl v. OhicagTO, M & 
St P R. Co. 63 N.W. 742, 61 Minn 
321, 52 Am S.R 598. 

62 C. J p 87 note 14. 

Allowingr animals to go at large as 
contributory negligence generally 
see supra § 625. 

93- Ind.—Cincinnati, etc., R. Co, v. 
Street, 50 Ind. 225. 

94, N*J—Cole V. Pennsylvania R 
Co.. 64 A.2d 96, 1 N.XSuper. 254. 

62 C J. p 87 note 16. 

96. Pa—^N'orth Pennsylvama R Co 
V. Rehman, 49 Pa. 101, 88 ALmD 
491. 

52 C X p 87 note 17. 

96. Mass.—Amstein v. Gardner, 132 
Mass. 28, 42 Am.R. 421. 


97- Mass.—^Darling v. Boston, etc, 
R. Co., 121 Mass. 118. 

98. Mass.—^Taft v. New York, etc., 
R. Co., 32 N.E 168, 157 Mass 297 

99. Mass—^Amstein v. Gardner, 132 
Mass 28, 42 Am R 421 

Ind—^Lake Erie, etc, R. Co v. Voli- 
va, 101 NB. 338, 53 IndApp. 170. 

1- Ind —^Louisville, eta, R. Co v 
Ousler, 36 NB. 290, 15 IndApp 
232 

62 C J p 87 note 24. 

2 . Pa.—^Northern Pennsylvania R. 
Co. V Rehman, 49 Pa. 101, 88 Am 
D 491 

3. N.D.—^Perm v. Great Northern R 
Co. 207 N.W. 39, 63 ND 643 

62 C J p 87 note 26. 

4. Kan —Oiicago, etc., R. Co. v. 
Totten, 42 P. 269, 1 KanApp. 568. 

5. lilass —Southworth v- Old Colony, 
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etc, R. Co., 105 Mass. 342, 7 AmR. 
528. 

6 . Iowa—Story v. Chicago, M & St 
P R. Co., 44 NW. 690, 79 Iowa 
402 

52 C X P 87 note 30. 

7. Iowa.—Story v. Chicago,, M & St. 
P. R. Co. supra 

62 C.X p 87 note 31 

8 . Neb.—Union Pac R Co v. High, 
14 N.W 647, 14 Neb. 14. 

52 C.X p 87 note 32. 

9. HI—Chicago, eta, R. Co. v. Har¬ 
ris, 64 Ill. 628. 

10. Ohio.—^Pittsburgh, eta, R Co. v 
Howard, 40 Ohio St. 6 

11 - Tex —^Texas, etc, R. Co. v Huff¬ 
man, Civ.App,, 71 SW. 779. 

12 . Ga.—^McKenzie v. Powell, 22 S. 

B.2d 735, 68 GaApp. 285. 

Tex —^Tex€U3 & N. O. R. Co. v. Kader- 
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It will be presumed, where animals are at large in 
\dolation o£ a stock law, that they are at large with 
the consent of the owner. 

d. Defects in Fence around Inclosure 

If plaintiffs animals escape by reason of his failure 
to keep his fence in repair, and his neglect in this re¬ 
spect contributed to the injury, he cannot recover. 

If plaintiff’s animals escape from his inclosure 
by reason of his failure to keep his fence in re* 
pair and his neglect in this respect contributed to 


the injury complained of, he cannot recover 
but, if the animals had to break through other 
fences of other landowners before reaching the 
railroad track, the fact that plaintiff’s fences were 
not in good repair is not suflBcient to show such 
contributory negligence on his part as to defeat 
a recovery.^® If there is a stock law in force and 
plaintiff puts animals in an inclosure, the fence of 
which IS known to be insufificient, animals escaping 
therefrom are wrongfully at large and trespassers 
if they go on the railroad track.!® 


H. PROCEEDINaS FOR RECOVERY OF DAMAGES 


1. In General 


§ 627. Notice of Claim or Demand for Pay¬ 
ment 

a. In general 

b. Form and sufficiency 

c. Service or presentation 

a. In Genera] 

Where required by statute a notice of the injury or 
demand for payment of the claim therefor must be made 
on the railroad company within a certain time after 
the injury is sustained or prior to the action to recover 
therefo-r. 

Under some statutes a notice of the injury or de¬ 
mand for payment of the claim therefor must be 
made on the railroad company within a certain time 
after the injury is sustained!^ or prior to the action 
to recover therefor,!® regardless of knowledge of 
the injury on the part of the company’s officers or 
agents.!® Under other statutes the claim or demand 
is not necessary if suit is commenced within the 
limit of time fixed by statute,®® but the right to 
recover is barred if neither claim is made nor suit 
commenced within the statutory time.®! Where by 
statute giving notice or beginning action by plain¬ 
tiff is not required until the railroad has made re¬ 
port to a state board of inspection and notice to 


accept a proposed settlement or to arbitrate has 
been sent to the owner, if the railroad fails to act, 
it cannot later defend on the ground of failure of 
the owner to give notice or to start action within 
the statutory limit.22 

The object of the statutes requiring a notice or 
demand is to inform the company of the injury and 
afford it an opportunity to investigate the circum¬ 
stances and to settle the claim without litigation 
or prepare its defense.®® 

As condition precedent to action. Under some 
of the statutes, the notice or demand is a condition 
precedent to a right to maintain an action.®^ Under 
other statutes, it is a condition precedent to main¬ 
tenance of an action under the statute, and the right 
to maintain a common-law action is not affected 
by a failure to give notice.®® Under still other 
statutes It is merely a condition precedent to the 
right to recover double damages where the claim is 
not paid within a certain time after demand.®® 

Dotible damages and attorney's fees. Under some 
statutes, if the damages are not paid within a cer¬ 
tain time after the notice or demand, plaintiff may 
recover double the actual damages sustained, ®7 or 


II, CivApp, 33 S.W.2d 882, error 
dismissed 

13. Kan—Kansas City, etc, R Co. 
V. McHenry, 24 Kan. 601—Atchi¬ 
son, eta, R. Co. v Hegwir, 21 Kan 
622. 

14. Vt.—Jackson v. Rutland & B 
R Co. 25 Vt. 160, 60 AmD 246. 

62 C.J. p 87 note 37. 

15. Ill.—Wabash R. Co v. Perbex, 
67 RLApp. 62. 

16. Ga —^McKenzie v Powell, 22 S.B. 
2d 736, 68 GaApp. 285 

Tex—Houston, etc, R. Co. v. Hol- 
lingrsworth, 68 S.W. 724, 29 Tex 
CivA.pp. 306. 


17- Ga—Jones v Central R., etc., 
Co., 18 Ga 247. 

Wis.—Weed, etc, Mfgr Co. v Whit¬ 
comb, 77 N.W. 176, 101 Wis 226. 

18. Kan—St. Liouls, etc, R. Co. v. 
Kinman, 31 P 126, 49 Kan. 627. 

62 C J p 88 note 61. 

19. Wis—^Ryan v. Chicago, etc, R. 
Co, 77 NW 894, 101 Wis. 606. 

20. Ala—South Alabama, etc, R 
Co V Bees, 2 So. 782, 82 Ala 840 
—South Alabama, eta, R. Co. v. 
Morns, 66 Ala 193. 

21. Ala—^Alabama Great Southern 
R Co V Killian, 69 Ala 277— 
South Alabama etc, R. Co. v. Reid, 
66 Ala 260. 


22 . Colo—Chicago, etc, R Co v. 
Eyster, 169 P 1181, 69 Colo. 168. 

62 C J. p 88 note 67 

23. Wis.—Weed, etc, Mfg Co v. 
Whitcomb, 77 NW. 176, 101 Wis 
226. 

52 0 J. p 88 note 58 

24. Kan—St Louis, etc, R. Co v. 
Kinman, 31 P. 126, 49 Kan 627. 

62 C J. p 88 note 60. 

25. Ga—^Wallace v. Cason, 42 Ga 
435. 

26. Iowa—Campbell v. Chicago, etc, 
R. Co., 85 Iowa 834 

27. Iowa—Boyer v. Chicago, etc, R. 
Co., 98 N.W 764, 123 Iowa 248— 
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reasonable attomey^s fees, ^8 or such attorney’s fees 
together with a certain rate of interest on the 
amount of actual damages from the date of present¬ 
ment of the claim,29 or both double damages and 
attorney’s fees, 30 and the validity of such provi¬ 
sions has been upheld.®^ Defendant cannot avoid 
liability for double damages on the ground that it 
had always been willing to settle the claim, unless 
an actual tender was made and refused or plaintiff 
was otherwise legally in fault for the nonpay¬ 
ment nor will an actual tender of less than the 
full amount of actual damage found by the jury 
affect the right of plaintiff to recover double dam¬ 
ages.®® 

b. Form and Sufficiency 

(1) In general 

(2) Necessity and form of affidavit 

(3) Amount of claim; excessive claim 

(1) In General 

In the absence of an express requirement in the 
statute that the notice or demand must be In writing, 
an oral demand is sufficient. The notice should as far 
as practicable inform the company of such material facts 
as will enable it to investigate the claim and decide on 
its course of action. 

Where the statute requires it, the notice or de¬ 
mand must be in writing,®^ but in the absence of 
such express requirement an oral demand is suffi¬ 
cient.®® Where the statute prescnbes a form of 
notice requiring certain essential allegations, there 
must be a compliance with its provisions,®® and if it 
requires the “time and place” of the injury to be 
stated the notice should do so with reasonable def¬ 
initeness and certainty.®*^ Although not required 
by the letter of the statute, the notice should as far 
as practicable inform the company of such material 


facts as will enable it to investigate the claim and 
decide on its course of action;®® but ordinanly in 
the absence of express requirements the notice will 
be held good if reasonably sufficient to serve the 
purpose for which it is required to be given ®9 It 
IS not necessary for claimant to specify the particu¬ 
lar breach of duty on which plaintiff relies as fix¬ 
ing the liability Where issue is made on wheth¬ 
er the demand served was a demand, it must be 
proved by offenng in evidence the original demand 
if in writing, and secondary evidence is not ad¬ 
missible unless the nonproduction of the original is 
properly accounted iovM 

Variance between notice and proof. Where de¬ 
fendant was not misled thereby, the right of recov¬ 
ery is not affected by a variance between the notice 
and the complaint or proof as to the description of 
the animal,^® or the cause of injury,43 or a slight 
inaccuracy in the designation of the company.'^^ 

(2) Necessity and Form of Affidavit 

Where the statute requires it, the notice or demand 
must be accompanied by an affidavit of the injury, which 
may be embodied in the same paper with the notice, and 
need not contain anything more than the statement of 
the claim and the fact of injury. 

Where the statute requires it, the notice or de¬ 
mand must be accompanied by an affidavit of the 
injury.*^® .It need not be separate but may be em¬ 
bodied in the same paper with the notice,4® but a 
copy of the affidavit instead of the original is not 
sufficient.'^'^ In the absence of express provitsion to 
the contrary the affidavit need not be made by plain¬ 
tiff himself but may be made by some other person 
cognizant of the facts,and need not contain any¬ 
thing more than the statement of the claim and the 
fact of injury.^® 


Hammans v. Chicagro, etc., R. Co, 
48 N.W 978, 83 Iowa 287. 

38. Kan.—^Missouri Pac. R Co v. 
Abney, 1 P 385, 80 Kan. 41—OECan- 
sas Paa R. Co. v. Ball, 19 Kan 
535. 

29. Fla.—Jacksonville, eta, R. Co. 

V. Harris, 14 So. 726, 33 Fla, 217, 
39 Am SR. 127. 

30. Ark—^Lusk v. Blevins, 197 S.W. 
864, 130 Ark. 378. 

31. Iowa.—^Mackie v. Iowa Cent. R 
Co, 6 HW. 723. 64 Iowa 540— 
Welsb V. Cbicagro, etc., R. Co., 6 N. 

W. 13, 63 Iowa 632 

32. Iowa.—^Hammans v Chicago, etc, 
R. Co., 48 HW. 978, 83 Iowa 287. 

33. Iowa.—^Brandt v. Chicagro, etc, 
R Co, 26 Iowa 114 

34. IFIa—^Jacksonville, etc, R Co 
V Harris, 14 So 726, 33 Fla. 217, 
39 Am SR 127 

52 C J. p 89 note 76. | 


35. Kan —^Missouri, etc, R Co v. 
Russell, 67 P. 451, 64 Kan 884. 

62 C.J. p 89 note 76. 

36. Ga,—Jones v. Central R., etc, 
Co.. 18 Ga. 247 

Wis,—^Ryan v. Chicagro, etc, R Co, 
77 N.W. 894, 101 Wis 606. 

37. Wis.—May v Chicag-o, etc, R. 
Co., 79 N.W. 31, 102 WlS. 673. 

52 C.J. p 89 note 78. 

38. Iowa.—^Manwell v. Burlington, 
etc., R. Co., 45 N.W. 668, 80 Iowa 
662 

39- Iowa —Boyer v. Chicago, eta, 
R. Co., 98 N.W. 764, 123 Iowa 248. 

52 C J p 88 note 80. 

40- Kan.—Wichita, eta, R Co v. 
Hart, 61 P. 933, 7 KanApp. 660. 

41. Kan.—Central Branch Umon Pac. 
R Co. V. Walters, 24 Kan. 604 

42. Iowa—^Brammer v. Wabash R 
Co, 83 N.W 1048, 112 Iowa 376. 
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Issues, proof, and variance generally 
see infra § 638 

43. Iowa —^Boyer v. Chicago, etc, R. 
Co, 98 N.W 764, 123 Iowa 248. 

52 CJ. p 89 note 97. 

44. Iowa.—^Black v. Minneapolis, 
eta, R Co, 96 N.W 984, 122 Iowa 
32—^Martin v. Central Iowa R. Co., 
13 NW 424, 69 Iowa 411. 

45. Iowa —^McNaught v. Chicago, 
etc, R. Co., SO Iowa 336 

46. Iowa—^Mendell v Chicago, eta, 
R. Co., 20 Iowa 9. 

47. Iowa.—^McNaught v. Chicago, 
eta, R. Co., 30 Iowa 336. 

48. Iowa—^Henderson v. St. Louis, 
eta, R Co., 36 Iowa 387. 

49. Iowa.—^Mundhenk v. Central 
Iowa R. Co., 11 N.W. 656, 67 Iowa 
718—^Mackie v- Iowa Cent. R. Co., 
6 N.W. 723, 64 Iowa 540. 
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(3) Amount of Claim; Excessive Claim 

Damages will be limited to the amount stated in the 
affidavit or to double that amount in case of double 
damages The making of an excessive claim may work 
a forfeiture of the right to double damages, but does not 
bar the right to recover actual damages. 

Damages will be limited to the amount stated in 
the notice and affidavit^® or to double that amount 
in the case of double damages A notice or de¬ 
mand IS not invalid because it states the value of the 
animal at more than it is actually worth,52 but if 
the amount claimed in the notice or demand is 
clearly excessive, the notice or demand is null and 
void 53 However, where the statute requires that 
a notice or demand be served on the railroad com¬ 
pany in order to entitle plaintiff to double damag¬ 
es, the effect of an excessive claim, when estab¬ 
lished, is to work a forfeiture of the right to double 
damages under the statute,®^ but not to bar plain¬ 
tiffs right to recover actual damages independently 

of the statute.55 

c. Service or Presentation 

In the absence of express statutory provision to the 
contrary, it is not material by whom the notice is 
served or the claim presented, provided It is proper in 
form and within the time prescribed. The notice must 
be served on the person and in the manner designated 
by statute. 

In the absence of express provision in the statute 
to the contrary, it is not material by whom the no¬ 
tice is served or the claim presented, provided it is 
in proper form and within the time prescribed.®® 
The notice may be served by plaintiff himself,®'^ 
or the claim may be stated to an employee of the 
railroad company and by him taken down and for¬ 
warded to the company.®® Where the statute des¬ 
ignates the officers or agents of the railroad on 
whom the notice or demand shall or may be served, 

60. Iowa —^Manwell v. Burlington, 
etc, R Co. 46 N.W. 568, 80 Iowa 
662 

61- Iowa —Manwell v. Burlington, 
etc., R. Co , supra. 

62, Kan—^Missouri Pac. R. Co. v. 

Abney, 1 P. 386, 80 Kan. 41. 

63, Iowa—^Lister v. Chicago, etc, 

R Co , 186 N.W. 8, 192 Iowa 1068. 

52 C.J. p 89 note 92. 

64, Iowa—^Binder v Chicago, etc, 

R. Co, 144 N.W 368, 162 Iowa 650. 

55. Iowa—^Binder v. Chicago, etc, 

R. Co, supra 

56. Ala —South Alabama, etc., R 
Co. V. Brown, 63 Ala 651 

Iowa.—^Mundhenk v. Central Iowa R. 

Co. 11 N*W 656, 67 Iowa 718. 

57. Iowa —^Mundhenk v. Central 
Iowa R. Co., supra 

58. Ala.—South Alabama, etc., R. 

Co. T. Brown, 53 Ala. 651. 


the notice or demand must be shown to have been 
made on the designated officer or agent,®® or on 
the person acting temporarily as such officer or 
agent wuth the sanction of the company.®® How¬ 
ever, a statute providing that demand *'may” be 
made on any ticket or station agent is not manda¬ 
tory, ®i and does not preclude a valid demand on 
a general officer of the compan}’,®® or on an agent 
expressly authorized to settle such claims;®® but 
it IS not sufficient where the only evidence is that 
the demand was made on a person representing 
himself as an agent of the company without show¬ 
ing what kind of an agent, or without any further 
proof that he was in fact an agent of the compa¬ 
ny 3® Where the statute authorizes service on any 
officer, or station or ticket agent "employed in the 
management of the business of the corporation,” it 
is sufficient where it is shown that service was 
made on a certain station agent without further 
proof that he was employed in the management of 
the business of the corporation.®® 

Manner and proof of service. The notice may, 
in the absence of express provision, be served sim¬ 
ply by delivering the notice without reading it,®*^ 
or by reading the original and delivering a copy,®® 
or delivering the original;®® but the affidavit ac¬ 
companying the notice must be the original and not 
a copy.70 Proof of service may be made by a copy 
of the notice served accompanied by the oath of the 
person who made the service,7i or by an officer’s 
indorsement on the notice or by affidavit,72 or, it 
seems, by oral evidence upon the trial. 73 

§ 628 . Appraisal of Damages 

a. In general 

b. Mode of appraisal 

etc, R. Co., 16 NW 103, 61 Iowa 
235 

62 C J. p 90 note 11 
67- Iowa.—^Brentner v. Chicago, etc , 
R. Co., 23 N.W. 246, 27 NW. 605, 
68 Iowa 530. 

68 . Iowa.—Van iSlyke v Chicago, 
etc, R. Co. 45 NW. 396, 80 lov/a 
620—^McNaught v. Chicago, etc, R 
Co., 30 Iowa 336. 

69- Iowa—^Mendell v. Chicago, etc, 
R Co., 20 Iowa 9. 

70. Iowa—Campbell V. Chicago, etc, 
R. Co, 35 Iowa 334—^McNaught v 
Chicago, etc., R. Co, 80 Iowa 386. 

71- Iowa.—^McLenon v. Kansas City, 
etc, R. Co., 28 N.W. 619, 69 Iowa 
320. 

72- Iowa.—^Brandt v. Chicago, etc., 
R. Co, 26 Iowa 114 

73- Iowa—^Mendell v. Chicago, etc., 
B Co, 20 low^ 9. 


59. Fla—Jacksonville, etc, R. Co 
V. Hams, 14 So 726. 33 Fla. 217, 
39 Am SR. 127. 

52 C J p 89 note 4. 

60. Ala—^Mobile, etc, R. Co. v. Ma¬ 
lone, 46 Ala 391. 

61. Kan—Central Branch R. Co v. 
Ingram, 20 Kan 66—Union Trust 
Co. V. Kendall, 20 Kan. 515. 

62. Kan—Central Branch R, Co. v. 
Ingram, 20 Kan. 66 

52 C J p 90 note 7 

63. Kan—^Umon Trust Co. v. Ken¬ 
dall, 20 Kan 515. 

64. Kan—St Louis, etc, R Co. v. 
Kinmau, 31 P. 126, 49 Kan 627— 
Chicago, etc, R Co. v Totten, 42 
P. 269, 1 Kan.App. 558. 

65. Kan—St. Louis, etc, R Co. v. 
Kinman, 31 P 126, 49 Kan 627. 

66. Iowa—Schlengener v. Chicago, 
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a. In General 

An appraisal of damages Is a condition precedent to 
the maintenance of an action under some statutes, but 
it IS not necessary where an action is brought at com¬ 
mon law grounded on the defendant’s negligence Un¬ 
der other statutes, it is not a condition precedent to the 
maintenance of an action under the statute, but merely 
to the recovery of attorney’s fees. 

An appraisal of damages is a condition precedent 
to the maintenance of an action under some stat- 
utes,*^^ which, however, may be waived by the rail¬ 
road,*^5 and is waived by failure to object or to file 
a plea in abatement on the ground of its omis¬ 
sion.*^® The appraisal is pnma facie evidence of 
the damage’^'* and places on the railroad a further 
liability for attorney’s fees if it does not pay the 
owner the amount of the appraisal within a limit of 
time fixed hy the statute.'^® However, even where 
appraisal is a condition precedent to recover^’ under 
the statute, it is not necessary where an action is 
brought at common law grounded on defendant’s 
negligence 

Under other statutes, an appraisal is not a condi¬ 
tion precedent to the maintenance of an action un¬ 
der the statute®® but merely to the recovery of at¬ 
torney’s fees,®^ and under these statutes a defec¬ 
tive appraisement, inadmissible in evidence for that 
reason, will not defeat plamtifFs recovery under 
the statute of the actual value of the animal killed 
minus attorney’s fees where there is other evidence 
of the value independent of the appraisal.®^ 

b. Mode of Appraisal 

Notice of intention to apply for appointment of ap- 
praisers must be in writing, and must state when and 


where such application will be made It must be served 
by the plaintiff on the officer or agent designated in the 
statute by leaving with him a copy or the original. 

Notice of intention to apply for appointment of 
appraisers must be m writing,8® and must state 
when®** and where®® such application will be made 
An appointment of appraisers made at some place 
other than that designated is invalid ®® The notice 
must be served by plaintiff®' on the officer or agent 
designated in the statute,®® by leaving with him a 
copy or the original.®® 

Report of appraisers, in order to be admissible 
in evidence, must show that the proceedings before 
the appraisers have been in strict conformity with 
the statutory requirements.®® It must show, for 
example, that the appraisers were disinterested 
householders of the county, that they were sworn 
before undertaking the duties of their office,®® and 
that they examined the stock killed or injured.®® 

§ 629. Summary Proceedings 

Under some statutes where the damages claimed do 
not exceed a designated amount, a summary proceeding 
to recover for injuries to stock may be had on written 
notice to the railroad company. 

Under some statutes, where the damages claimed 
do not exceed a designated amount, a summary 
proceeding to recover for injuries to stock may be 
had before a justice of the peace on written no¬ 
tice to the railroad company;®^ and double dam¬ 
ages which bring the total claim to an amount in 
excess of the statutory limit may be recovered, but 
only by bringing a separate proceeding and on a 
different notice.®® 


2. Actions 


§ 630. Nature and Form of Remedy tracks as required by law, negligently Injures an animal, 

^ the plaintiff may elect to base his action on the statute 

Where a railroad company, which failed to fence its or on common-law grounds, but where, in the absence 


74. Colo.—^IJmon Pac. R. Co. v. 
Sternberg. 21 P. 1021, 13 Colo. 141 

75. Colo—Atchison, etc., R. Co. v. 
liUjan, 6 Colo 338. 

76. Colo.—Atchison, etc., R. Co. v. 
Liujan, supra. 

77- Tenn—Cincinnati, etc, R Co. 
V. Russell, 20 SW. 784, 92 Tenn 
108. 

TBi Tenn —Cincinnati, etc, R. Co. v. 
Russell, supra. 

79. Colo —Denver, etc, R. Co v. 
Henderson, IS P 910, 10 Colo 1 

Dak.—^Volkman v. Clucago, etc, R 
Co, 37 NTW. 731, 5 Dak. 69 

80. Tenn.—Cincinnati, etc, R Co. v. 
Russell, 20 S.W. 784, 92 Tenn 108. 


81. Tenn.—Cincinnati, etc., R, Co. v. 
Russell, supra. 

82. Tenn—^Tennessee Cent, R. Co. v 
Smith, 1 Tenn.Civ.A. 208 

83. Tenn.—^Tennessee Cent. R Co. v. 
Smith, 1 TennCiv.A. 208. 

84. Ky —^Newport News, etc, R. Co 
V. Thomas, 29 SW. 437, 96 Ky. 613, 
16 Ky.L. 706 

85. Tenn.—^Tennessee Cent. R. Co. v. 
Smith, 1 Tenn.Civ.A 208. 

86 . Tenn —^Tennessee Cent R Co. 
V. Smith, supra. 

87. Ky—Newport News, etc, R, Co 
V. Thomas, 29 S.W. 437, 96 Ky. 613, 
16 Ky L. 706. 


88 . Tenn—^Illinois Cent R. Co. v 
Tilman, 41 S.W 937, 98 Tenn. 673 

52 C.J p 90 note 33. 

89. Tenn —^Tennessee Cent R. Co 
V. Smith, 1 Tenn.CivJL 208. 

52 C.J. p 90 note 84. 

9a Tenn —Campbell v. Louisville, 
etc, R Co„ 38 S.W. 782, 98 Tenn 
148 

91. Tenn.—Campbell v. Lomsville, 
etc, R. Co, supra. 

98 . Tenn.—Campbell v. Louisville, 
etc, R Co., supra. 

93- Tenn —Campbell v. Louisville, 
etc., R. Co, supra 

94, Ga—Jones v. Americus, etc., R 
Co, 7 S B. 117, 80 Ga. 803 

95. Ga—Jones v, Americus, etc., R 
Co., supra. 
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of Statute, there is no duty owing from the railroad to 
the public, the remedy provided by the statute creating 
the duty is exclusive. 

In a common-law action against a railroad corn- 
pan}^ for injury to animals the proper form of ac¬ 
tion IS an action on the case and not trespass,^® or 
an action for damages for breach of contract if the 
railroad’s duty to fence was imposed by agree¬ 
ment Where a railroad company which failed to 
fence its tracks as required by law, discussed su¬ 
pra § 560, negligently injures an animal, plaintiff 
may elect according to the facts of his case to base 
his action on the statute or on common-law 
grounds,®® since an action at common law will lie 
for inj'uries to animals from defendant’s failure to 
perform a statutory duty,®® even in the absence of 
a prescribed remedy.^ Likewise, where there are 
two statutes, one expressly requinng fencing at cer¬ 
tain places and allowing double damages, and the 
other merely making the company liable for actual 
damages without proof of negligence where its 
road IS not fenced, if the inj'ury occurred at a place 
unfenced and within the application of the former 
statute, plaintiff may bring his action under either 
statute® or at common law.® Where in the absence 
of statute there is no duty owing from the railroad 
to the public, the remedy provided by a statute cre¬ 
ating the duty is exclusive ^ A statute prescribing 
a particular form of action before a justice but au¬ 
thorizing the action to be brought in a circuit court, 
without designating the form of action, does not re¬ 
quire the same form of action in that court.® 

§ 631. Defenses 

It IS no defense to an action for Injury to an ani¬ 
mal that It was abandoned and not turned over to the 
railroad company, or that the company acted in good 
faith in failing to fence its tracks, believing the locality 
in question to be depot grounds, or that It was prevented 
by the plaintiff from erecting a fence on his land outside 
the right of way. 


It IS no defense to an action for injury to an an¬ 
imal that It was abandoned and not turned over to 
the railroad company,® or that the company acted in 
good faith in failing to fence its tracks, believing 
the locality in question to be depot grounds,*^ or that 
It was prevented by plaintiff from erecting a fence 
on his land outside the right of way.® 

Counterclaim, While there is some authority 
to the contrary,® the weight of authority favors the 
view that, in the absence of a statute providing 
otherwise, in an action against a railroad company 
for injury to animals the company cannot set up a 
counterclaim for damages to the train caused by the 
collision based on the wrongful presence of the 
animal on the track.^® 

§ 632. Jurisdiction and Venue 

a. Jurisdiction 

b. Venue 

a. Jurisdiction 

In the absence of a statute providing otherwise, ac¬ 
tions for injuries to animals may be maintained in any 
court which has jurisdiction of the subject matter of 
the action and can obtain jurisdiction of the parties. 
Under some statutes Jurisdiction is determined by the 
amount of the claim. 

In the absence of a statute providing otherwise, 
actions for injuries to animals may be maintained 
in any court which has jurisdiction of the subject 
matter of the action and can obtain jurisdiction of 
the parties,and a statutorj*- action which is main¬ 
tainable only by an adjoining landowner may be 
brought in a court not having jurisdiction of ac¬ 
tions involving title to land.i® Where the statutes 
so provide, jurisdiction is determined by the amount 
of the claim, justices of the peace having exclu¬ 
sive jurisdiction of claims not exceeding a certain 
amount,1® and the county courts having jurisdic¬ 
tion of claims exceeding that amount^^ Where 


96- NJ—Price V New Jersey R, 
etc, Co, 31 NJLaw 229. 

52 CJ p 90 note 46 

97. Pa—^Drake v Philadelphia, etc., 
R Co, 51 Pa 240 

53 C J 91 note 47 

98. Ill—^Rockford, etc, R. Co. v. 
Phillips, 66 Ill 648 

99. NM.—Hittson v Chicagro, R, I. 
& P Ry Co. 86 P.2d 1037, 43 N 
M 122 

52 C J p 91 note 50. 

1 . NM—^Hittson v Chicagro, R I. & 
P. Ry. Co, supra. 

a. Mo—^Radcliffe v St Louis, etc, 
R Co., 2 SW 277, 90 Mo. 127 
52 CJ p 91 note 52 

8 . Mo —^Ingralsbe v St Louis-San 
Francisco R Co, App, 219 S,W 

74 C J S —77 


1005, reversed on other grounds 243 
SW. 323, 295 Mo 177, 24 A.L R 
1051. 

4. NM—^Hittson v. Chicago, R I 
& P. Ry. Co, 86 P.2d 1037, 43 N.M 
122 . 

62 C J p 91 note 66. 

5. Ill —Chicago, etc, R Co v. Rei- 
dy. 6o Ill. 43. 

52 C J. p 91 note 54 

6 . Mo—Jackson v St Louis, etc, 
R Co, 74 Mo 626 

Contributory negligence see supra §§ 
616—*626 

7- Wis—Cole V. Duluth, etc, R 
Co, 80 NW 786, 104 Wis 460. 

8 . Mo —^Blankenship v. St. Louis, 
etc, R Co., 116 SW. 1027, 135 
Mo App 338. 
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9. Kan.—Central Branch Union Pac. 
R Co. V. Walters, 24 Kan 604 

Pleading counterclaim see infra § 
636. 

10 . Ky.—ChesapeaJee, etc, R Co. v 
Roe, 64 SW 1, 21 KyL 1146. 

62 C J. p 91 note 64 

11 . Iowa.—Boyce v. Wabash R Co, 
IS NW. 678, 63 Iowa 70, 60 Am 
SR. 730 

12 . Okl —Choctaw, etc, R. Co. v 
Deperade, 71 P 629, 12 Okl 367 

52 C J. p 91 note 67. 

13. Ind —Chicago, etc., R Co. v. 
Spencer, 66 N E 882, 23 Ind App 
605. 

52 C J p 91 note 69 

1-4. Ind—^Evansville, etc., R. Co, v. 

Roos, 12 Ind 446. 

62 CJ P 92 note 70. 



§§ 632-633 


RAILROADS 


74 C.J.S. 


animals are killed at different times, the causes of 
action are separate and distinct, and if separately 
they are within the exclusive junsdiction of a jus¬ 
tice of the peace they cannot be combined so as to 
give a higher court jurisdiction.^® 

b. Venue 

In the absence of a statutory provision to the con¬ 
trary, an action against a railroad comoany for injury 
to animals may be brought in any county through which 
the road runs or wherever Jurisdiction may be had of the 
defendant company. 

In the absence of a statutory provision to the 
contrary, an action against a railroad company for 
injury to animals is transitory,and may be 
brought in any county through which the road 
runs^'^ or wherever junsdicfaon may be had of de¬ 
fendant company,!® this is the rule in some 
states by virtue of the express provisions of the 
statute However, where the statute requires it, 
the action must be brought in the county where the 
injury occurred,20 subject to such restrictions as 
the statute contains relating to the animal injured,^! 
and the steps to be taken by the railroad for adjust¬ 
ment of the loss .22 jji some jurisdictions, an ac¬ 
tion based on the statutory liability for failure to 
fence must be brought in the county where the 
injury occurred, while an action on the common- 
law liability for negligence may be brought in any 
county through which the road runs Provisions 
governing venue in “actions of trespass” against a 
railroad have been held applicable to this class of 
cases, although technically they are actions of tres¬ 
pass on the case.®^ 

Before justice of peace. Where the action may 
be brought before a justice of the peace it must, 
where the statute so provides, be brought m the 
township in which the injury occurred®® or in an 


adjoining township,®® if in the same county.®^ In 
the absence of such express requirement, the ac¬ 
tion may be brought before a justice of any town¬ 
ship within the county where the injuiy- occurred.®® 
If the injury occurred in another state, since the 
action is transitory it may be brought before a jus¬ 
tice of the peace,®® subject only to the statutory 
limitation as to amount.®® 

§ 633. Time to Sue and Linaitations 

in some jurisdiction^ there are special statutes of 
limitation for actions against railroad companies for In¬ 
juries to animals, and actions not commenced until 
after the expiration of the statutory period are barred, 
except where the statutory provision for filing a claim 
Within the statutory period as an alternative has been 
complied with. 

In some jurisdictions there are special statutes 
of limitation for actions against railroad compames 
for injuries to animals,®! and actions not com¬ 
menced until after the expiration of the statutory 
penod are barred,®® except where the statutory 
provision for filing a claim within the statutory pe¬ 
riod as an alternative has been complied with.®® 
However, some special statutory limitations are 
held to apply only to actions to recover for injuries 
caused by actual contact or collision with trains.® ^ 
The special limitations statute does not bar the 
bringing of an action under the statute where the 
railroad is in default for failure to comply with its 
duty under the statute to secure an appraisal and 
notify the owner, as discussed supra § 627; nor 
does the statute have any application to an action to 
recover for injuries to animals based, not on the 
statute, but on the common-law ground of negli¬ 
gence.®® 

Limitations in charter. The defense that the 
action is barred by limitation is available to a rail- 


15. Ind —Indianapolis, eta, H. Co. 
V Bihott, 20 Ind, 430, 

5S C J p 92 note 71. 

16. Iowa—^Boyce v. Wabash R. Co, 
18 NW. 673, 63 Iowa 70, 60 Am. 
R. 730. 

52 CJ, p 92 note 73. 

Presumption as to venue see infra 
§ 639 

17. Ind.—Toledo, etc., R. Co. v- 
Milligran, 52 Ind. 505. 

18. Ark—Kansas City Southern R. 
Co V, Ingrram, 97 S.W. 56, 80 Ark 
269. 

52 C J p 92 note 75. 

19. Kiss,—^Louisville, eta, R. Co. v. 
Saucier, 1 So. 511. 

52 C.J. p 92 note 76 

20. Ind.—Chicago, eta, R Co v 
Spencer, 56 N.E 882, 23 IndJlpp 
605 

52 dJ*. p 92 note 78. 


21. Ark.—^Ea Dorado, etc, B. Co. v. 
Knox, 117 S.W. 779, 90 Ark. 1, 134 
Am S.R. 17. 

52 C.J. p 92 note 79. 

22. Colo.—Adams v. Chicago, eta, 
fla. Co., 185 P. 271, 67 Colo. 2. 

52 C J. p 92 note 80. 

23. Ind—Toledo, etc, R. Co. v. Mil¬ 
ligan, 52 Ind. 505. 

24L La,—State v. Judge Twenty- 
Sixth Judicial Dist. Ct., 33 La Ann. 
954. 

62 CJ. p 92 note 82. 

26. Mo.—^Haggard v. Atlantic, eta, 
R. Co., 68 Mo. 302—Hansberger v. 
Pacidc R Co., 43 Mo 196. 

26. Mo.—^Bnggs V. St. Lotus, eta, 
R Co., 20 S.W. 32, 111 Mo 168. 

52 C.J. p 92 note 86. 
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27- Mo —Creason v. Wabash, etc., 
R. Co., 17 MoJ^pp 111 

28. Ind—Cincinnati, etc., R. Co v. 
Parker, 9 NE. 787, 109 Ind 236 

29. Mo—^Heiter v Bast St. Louis 
Connecting R Co, 63 MoApp. 331. 

30. Mo —Heiter v. Bast St Louis 
Connecting R Co, supra, 

31. Ala-—Alabama, eta, R- Co. v 
Killian, 69 Ala. 277. 

32. Ala —Alabama, eta, R. Co v 
Killian, supra—South Alabama, 
eta, R. Co. v. Reid, 66 Ala, 260. 

33. Ala.—^Bast Tennessee, etc, R. 
Co. V, Bayliss, 74 Ala 160. 

34. Ark.—Bari v. St. Louis, etc, R 
Co.. 106 S.W. 676, 84 Ark. 607. 

35. Mo —^Hill V. Missouri Paa R. 
Co., 66 MoAlPP. 184. 
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road where the provision therefor is contained in 
its charter,3 6 and such a limitation on the railroad's 
liability IS within the power of the legislature to 
create, 3 7 and to amend or repeal 38 However, the 
charter limitation is not repealed by a subsequent 
general revision of the statutes excepting from its 
repealing provision the “powers, privileges and 
franchises of any corporation, ”8 9 or by a subse¬ 
quent statute providing for a recovery of an addi¬ 
tional sum if an assessed valuation is not paid with¬ 
in a stated time, since such pro^nsion is cumula¬ 
tive Where a railroad has been operated by sev¬ 
eral companies in succession, the availability of the 
defense of limitations to the last in succession will 
presumably be determined by the charter provi¬ 
sions of the company which constructed the road, 
in the absence of controlling evidence to the con¬ 
trary 

§ 634. Parties and Process 
a. Parties 
h. Process 

a. Parties 

A person, although not the absolute owner of an 
animal, may have a special property therein which will 
entitle him to sue for its injury by a railroad company, 
Without making the real owner a party. 

A person, although not the absolute owner of an 
animal, may have a special property therein which 
will entitle him to sue for its injury by a railroad 
company,^ 8 without making the real owner a par- 
ty.48 In an action to subject a railroad operated 
by a lessee to seizure and sale tx> satisfy a judgment 
for damages for injury to animals, both the lessor 
and lessee, having interests to affected by the 
sale, should be made parties defendant.^^ 

Actions for double damages. An action for in¬ 
jury to an animal brought under a statute allowing 

36. Ky.—^Louisville, etc., R. Co v. 

Williams, 46 SW 229, 103 Ky 376, 

20 K:y.L 77. 

37- Ky.—^Lucas v. Kentucky Cent 
H Co., 14 S W. 966, 12 Ky L. 662. 

62 C.J. p 93 note 4. 

38. Ky,—^Louisville, etc., R. Co. v. 

Williams, 46 S W. 229, 103 Ky 376, 

20 KyL. 77. 

39. Ky—Stuart v. Louisville, etc, 

R. Co, 10 KyL. 642. 

40. Ky.—^Mortimer v. Louisville, 
etc., R. Co, 10 Bush 435. 

4L Ky.—^Kentucky Cent R. Co. v. 

Kenney. 8 SW. 201. 10 KyL. 261 
42. Ga—Bugg v. Daley, 141 SB 
323, 87 Ga.App. 645. 

62 C.Jr. P 88 note 41. 


plaintiff to recover double damages where the road 
is not fenced is not an action for a penalty which 
must be brought in the name of the state, but is 
properly brought in the name of the owner of the 

animal.45 

b. Process 

In the absence of a statute specially providing for 
service of process on a railroad in actions to recover 
for injuries to animals, the general rules or statutes 
governing service of process on railroads apply. 

In some jurisdictions special statutes have been 
enacted providing for service of process on a rail¬ 
road in actions to recover for injuries to animals.^® 
Under such statutes service on the company may 
be made by copy on any conductor of any tram 
passing through the county where the animal was 
killed,but the statute is not exclusive, and service 
may be made on any other officer or agent of the 
company properly served under general law ^3 
Service on the conductor is sufficient against the 
railroad, even though the conductor is employed 
and controlled by the receiver of the road,49 but 
will not authorize a judgment, where there is no 
appearance, against an individual operating the 
road as a lessee.^® A return is sufficient which 
states that service was made on a certain conductor 
without stating that he was conductor of a train 
passing through the county,5i qj. which states that 
It was served on defendant by handing a copy to 
the station agent at a certain station without stat¬ 
ing that he was an agent of defendants^ The fact 
that the summons describes the animal as the prop¬ 
erty of plaintiff IS immaterial if he was in the actu¬ 
al and exclusive possession thereof and entitled to 
maintain the action.^® 

In the absence of statute specially providing for 
service of process on a railroad in actions to re¬ 
cover for injuries to animals, the general rules or 
statutes governing service of process on railroads 
apply.®^ 

49. Ind.—^LquisviUe, etc, R. Co. v. 
Cauble. 46 Ind. 277 

50. Ind.—Wright v. Gossett, 15 Ind 
119. 

51. Ind.—Ohio, etc, R Co v. Quier. 
16 Ind. 440—^New Albany, etc., R. 
Co. V. Powell, 13 Ind 873. 

62. Mich—^Talbot v. Minneapolis, 
etc. R. Co., 45 N.W. 1113, 82 Mich. 
66 

53. Tenn.—Southern R. Co. v. Etell, 
64 S.W. 481, 107 Tenn. 612. 

54. Okl.—Kansas, Oklahoma & Gulf 
Ry Co v Horath, 118 P2d 660, 
189 Okl 656. 

Service of process on corporations 
see Corporations 5$ 1305-‘1322. 


Parties generally see Negligence § 
182. 

Persons entitled to damages see su¬ 
pra 5 657 

43. Ark.—St. Louis, etc, R. Co. v. 

Biggs, 6 SW 724, 60 Ark. 169 
4A. Ark,—^Little Rock, etc, R. Co. 
V Daniels, 66 S W 874, 68 Ark. 171. 

45. Mo—Seaton v. Chicago, etc., R. 
Co.. 66 Mo. 416. 

62 C J p 93 note 11. 

46. Ind—^Louisville, etc., R. Co. v. 
Cauble, 46 Ind 277. 

47. Ind—^Louisville, etc., R. Co. v. 
Cauble, supra. 

48. Ind—Jeffersonville, etc., R. Co. 
V. Dunlap, 29 Ind. 426. 
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§ 635. Declaration, Complaint, or Petition 

a. In general 

b. Negligence or tortious act 

c. Acts or omissions of agents or em¬ 

ployees 

d. Willful or intentional injury 

c. Time and place of injury 

f. Nature and extent of injury or dam¬ 

age 

g. Ownership of animal injured 

h. Ownership, direction, and kind of 

train 

L In actions based on failure to con¬ 
struct or maintain fences and cat¬ 
tle guards 

j. Negativing contributory negligence 

k. Amendment 

a. la Gl-eneral 

Oeneral rules govern as to the necessity and suffi¬ 
ciency of allegations in the declaration, complaint, or 
petition. In actions for injuries to animals by railroad 
companies. 

General rules govern as to the necessity and suflS- 
ciency of allegations m the declaration, complaint, 
or petition, in actions for injuries to animals by 
railroad companics.55 Where the action is based 
on a statute of another state, the statute must be 
pleaded.5® 

Separate causes of action for injuries to animals 
at different times may be joined in the same com- 
plaint,57 but each injury should be stated in a sep¬ 
arate paragraph, 68 although allegations applicable 
to the different counts need not be repeated in each 


hut may be stated with respect to such counts.68 

b. Negligence or Tortious Act 
(1) In general 

(2j Sufficiency of allegations in general 
(3) Where action may be either at com¬ 
mon law or imder statute 

(1) In General 

In accorcance with general rules an owner seeking 
recovery for injuries to his animal must first allege the 
tortious act of the defendant or its agents or employees, 
and If the action is at common law, he must allege neg¬ 
ligence on the part of the defendant. 

In accordance with general rules, an owner seek¬ 
ing recovery for injuries to his animal must first 
allege the tortious act to be the act of defendant or 
Its agents or employees,6° and, if the action is at 
common law, he must allege negligence on the part 
of defendant,®! and that the alleged negligence was 
the proximate cause of the injury but he need 
not allege defendant’s breach of its statutory du¬ 
ty where it is not a part of the negligence relied 
on,®8 although a breach of a statutory duty may 
be made the basis of an action at common law by 
including in the declaration an averment of the 
railroad’s negligence, as discussed infra subdivi¬ 
sion i of this section. A statutory provision requir¬ 
ing the keeping of records of animals killed and 
penalizing a delinquent railroad by an award of 
double damages does not make an allegation of neg¬ 
ligence any the less necessary.®^ Where the stat¬ 
ute makes proof of the injury prima facie evidence 
of negligence and places the burden of proof on 
defendant in some,®® but not other, jurisdictions^ 


Order overruling' zao'tlon. 'to quash 
held erroneous 

Where railroad's special appear¬ 
ance and motion to quash summons 
for lack of proper service had at¬ 
tached to it an affidavit of party 
served denying that he was resident 
of county in which suit was brought, 
denying that he was local superin¬ 
tendent of repairs of the railroad, 
and denying that he had charge or 
custody of any station or place of 
business of the railroad in the coun¬ 
ty, and stating that at the time pur¬ 
ported summons was served, he was 
not within the county, and the affi¬ 
davit was not controverted, order 
overruling motion to quash was er¬ 
roneous and judgment based on the 
service attacked was required to be 
vacated.—^Kansas, Oklahoma & Gulf 
By. Co. V. Horath, supra. 

55- Ga.—Atlantic Coa^t Line B Co. 

V. Mercer, 60 S.B2a 649, 82 Ga. 

App. 312. 


Declaration, petition, complaint, or 
statement; 

Generally see Pleading §§ 63-98 
In justice's court see Justices of 
the Peace § 81. 

In negligence actions generally see 
Negligence §§ 1S3-195 
Pleadings held not demurrable 
Ga.—Atlantic Coast Line B Co v. 
Mercer, supra—Savannah & At¬ 
lanta By. Co. V. De Busk, 23 S.D 2d 
529, 68 GaApp. 629—Georgia 

Northern By. Co v Rollins, 8 S. 
GEI2d 114, 62 Ga.ApT> 138. 

Petition held suffioiezit 
Tex-—^Texas & P By. Co v. Heath- 
ington, Civ.App, 115 S.W.2d 495 

66 . Mont,—^McKmght v. Oregon 

Short Line B. Co, 82 P. 661, 33 
Mont 40. 

57. Mo —^Bncker v. Missouri Pac. 
B Co, $3 Mo. 39L 

58. Ind-—Jeffersonville, etc., R. Co, 
V. Brevoort, 30 Ind. 324. 
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59. Mo —^Bncker v. Missouri Pac. R 
Co., 83 Mo 391. 

60. Ala—Louisville, etc, R Co. v 
Miller, 96 So 322, 209 Ala 378 

Ga —Central of Georgia R Co. v, 

Skandamis, 149 S.K 60, >40 Ga 
App. 78. 

61. Colo —^Denver, etc, R. Co. v. 

Thompson, 64 P. 402, 12 Colo.App 
1 

52 IC.J. p 94 note 36 

62. Ind —Chicago, etc., R Co. v. 

Chaney, 97 N.B 181. 50 Ind App 
106. 

63- Ill—^Rockford, etc, R Co. v. 

Phillips, 66 Ill. 618. 

64. Idaho—Wilson v, Oregon Short 
Line R. Co, 162 P. 1062, 28 Idaho 
54 

62 C J. p 94 note 41. 


65- Ala —^Mobile, 

etc, 

B 

Co. V. 

Williams, 53 Ala 

595. 



Colo.—^Burlington, 

etc. 

R 

Co V 


Campbell, 59 P. 424, 14 Colo.App 
141. 
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plaintiff must still allege negligence in his com¬ 
plaint 

Proxi7nate cause. The complaint need not allege 
in express terms that defendant's negligence was 
the proximate cause of the injury, if it alleges that 
the injury occurred hy reason of the negligence of 
defendant in the manner specified,nor need it in 
express terms allege facts in the chain of causation 
necessarily implied from other facts which are 
stated.®^ A statement of facts of the nature of 
res gestse is properly a part of the declaration even 
though no causal connection between them and the 
inj'ury is alleged or proved.®^ 

(2) Sufficiency of Allegations in General 

A general allegation of negligence in the operation 
of trams Is usually sufficient without setting forth the 
specific acts constituting such negligence. 

Although there is some authority to the con¬ 
trary,®® m most j*urisdictions it is held that a gen¬ 
eral allegation of negligence in the operation of 
trains is sufficient without setting forth the specific 
acts constituting such negligence,*^® although the 
facts giving nse to the duty owed by the railroad 
to plaintiff, the railroad's breach of that duty, and 
the resulting injury and damage to plaintiff must 
be alleged.7i Plaintiff may, if he chooses, set out 
and describe the particular acts complained of and 
then allege that they were negligently done,72 but, 
as discussed infra § 638, by stating specific acts of 
negligence he will be confined in his evidence and 
right of recovery to the issues thus tendered. 

(3) Where Action May Be Either at Com¬ 

mon Law or under Statute 

Where an action may be maintained either at com¬ 


mon law or under statute, the complaint must afleffi 
either negligence or facts making such allegations un 
necessary. 

The complaint must allege either negligence oi 
facts making such allegations unnecessary,73 and 
where it alleges neither negligence nor a failure tc 
fence, it does not state a cause of action either al 
common law or under the statute,*74 and, if the 
company is not required to fence, a complaint al¬ 
leging only a failure to fence, and not alleging an> 
negligence in the operation of the train by whicb 
the animal was killed or injured, does not state s 
cause of action.76 The complaint should be sc 
worded that it can be ascertained therefrom wheth¬ 
er plaintiffs cause of action is founded on defend¬ 
ant's negligence in the operation of its trains or 
on the statutory liability for failure to fence ;7^ 
but, since there is no inconsistency, plaintiff may 
allege in the same complaint both negligence and a 
failure to fence, and, if the facts warrant it, may 
recover on either ground,77 without being com¬ 
pelled to elect on which theory he will proceed,7 8 
subject, however, to the qualification that, if the 
statute limits the liability of the railroad in such 
cases, the bringing of a common-law action will 
not have the effect of extending that liability be¬ 
yond the statutory limit in a case where, in the ab¬ 
sence of statute, there would be no liability what- 
ever,73 Where the complaint contains allegations 
both of negligence and a failure to fence, but the 
allegations are not sufficient as to one of these 
grounds, plaintiff may still recover if the allega¬ 
tions constitute a good statement of a cause of ac¬ 
tion either at common law®® or under the statute, 
and the other allegations may be stricken or dis¬ 
regarded as surplusage.®^ 


La—Jackson v. Missouri Pao. R. 

Co, App., 141 So 770. 

62 C J. p 94 note 44. 

66. Ala.—v. Mitchell, 108 So 
718, 20 Ala App 555. 

62 C J. p 96 note 61. 

67. Ind —Chlcagro, etc, R. Co v. 
Nash, 27 N.B 564, 1 Ind.App. 298. 

62 C J p 96 note 62. 

68. Ga —Southern R Co. v. Pope, 
60 S.R 157, 129 Ga. 842. 

62 C J p 95 note 63. 

69. Ga—Southern R. Co. v Frix, 73 
SE 1067, 137 Ga. 607. 

62 O J. P 94 note 45. 

7a Ala.—Alabama Great Southern 
R Co. V. Clark, 130 So 818, 221 
Ala 616—Carrol ton Short Line Ry. 
Co. V Lipsay, 43 So. 836, 150 Ala 
570 

52 C J p 94 note 46. 

Subject to special ezoeptiLotts 
In action against a railroad for 
loss of turkeys which were run over 


by a train, a petition allegmST that 
the railroad was negligent in per¬ 
mitting Its right of way to grow up 
in weeds at the place where the 
turkeys were killed so as to form a 
trap, and that because of the vege¬ 
tation the place was made attractive 
for turkeys in search of food could 
have been required to be made more 
definite by special exceptions.—^Tex¬ 
as & P. Ry. Co. V Heathington, Tex. 
CivJlpp., 115 S.W.2d 496. 

71. Ala—^Alabama Great Southern 
R. Co V Moore, 96 So 207, 19 Ala. 
App. 73. 

72- Mo.'—Hill V. Missouri Pac R. 
Co, 49 Mo.App. 520. 

73- Mo—West v. Hannibal, etc., R. 
Co.. 84 Mo. 177. 

52 C J. P 94 note 61. 

74. Ind—Baltimore, etc, R Co. v, 
Anderson, 68 Ind. 413. 

52 C.J. p 94 note 62. 
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75. Wyo—^Martin v. Chicago, etc,, 
R Co., 89 P. 1026, 16 Wyo 493. 

76. Cal —^Baker v. Southern Cali¬ 
fornia R Co, 68 P. 1065, 126 Cal. 
616. 

77. Mo—^McCaskey v Quincy, etc, 
R. Co, 161 S.W. 277, 174 Mo App 
724 

52 C J. P 94 note 55. 

78. Mo —^Atterberry v. Wabash H. 
Co., 86 S W 114, 110 Mo App. 608, 

79- Ind.—^Leary v. Cleveland, etc, 
R Co., 123 NB. 808, 74 IniSLApp 
281. 

sa Mo.—Garner v. Hannibal, etc, 
R. Co., 34 Mo. 236. 

52 C.J. p 95 note 58. 

81. Ind—Jeffersonville, etc, R Co. 
V. Lyon, 55 Ind. 477—Cleveland, 
etc, R. Co. V He Bolt, 37 NE 737, 
10 Ind App 174 

82. Mo.—Garner v Hannibal, etc., 
R Co, 34 Mo 236. 

52 C J p 96 note 60. 
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c. Acts or Omissioiis of Agents or Employees 

In order to render a railroad company liable for in¬ 
juries to animals done by an employee, the complaint 
must allege that such employee was acting in the line 
of his employment or under the direction of the company. 

In accordance with the general rule, discussed in 
Master and Servant § 614, in order to render a rail¬ 
road company liable for inj'uries to animals done by 
an employee, the complaint must allege that such 
employee was acting in the line of his empIo>Tnent 
or under the direction of the company, but it need 
not be directly alleged if it is inferable from other 
facts well pleaded.^^ It is not necessary to allege 
the names^S or positions^® of the employees in 
charge of the train by which the animal was in¬ 
jured. However, where the action is brought 
against both the railroad and the negligent em¬ 
ployee, the complamt is insufficient against the 
latter if it fails to state the nature of his employ¬ 
ment or that he was present at the time of the in¬ 
jury complained of.^^ 

d. Willful or Intentional Injiiry 

A complaint states a good cause of action If the 
facts alleged show that the injury was purposely and 
intentionally inflicted, or if It alleges without setting out 
the facts connected with the injury that the injurious 
act was purposely done With intent to inflict the injury 
complained of. 

In compliance with the general rule, discussed in 
Negligence § 190, a complamt states a good cause 
of action if the facts alleged show that the mjury 
was purposely and intentionally inflicted,88 or if it 
alleges without setting out the facts connected with 
the injury that the injurious act was purposely 
done with intent to inflict the injury complained 
of,88 and the term ^'willful” is sufficient to charac¬ 
terize the act in connection with which it is used 
as intentionally and tortiously done,®® However, 


where the averment of willfulness is supplemented 
by other allegations that the tram was run “with¬ 
out seeing or endeavoring to see” the animals be¬ 
fore injuring them, the complaint is converted into 
one based on negligence and is insufficient to charge 
a willful injury 81 Where the complaint is based 
on a violation of the statutory duty to fence, and 
the only allegations of negligence and willfulness 
relate to the question of fencing and not to the man¬ 
agement of the tram, they may be disregarded as 
surplusage.82 Where, as discussed supra § 550, an 
owner can recover for injuries to animals trespass¬ 
ing on the track only by showing wantonness in the 
operation of the train, a declaration which charges 
merely negligence in operation of the train in such 
case is demurrable. 88 

e. Time and Place of Injury 

The rule generally adopted is that allegations of the 
time and place of the injury are necessary both in ac¬ 
tions at common law and under the statute, and should 
state the time and place of the Injury to the animals 
with as much definiteness and certainty as possible. 

The rule generally adopted is that allegations of 
the time and place of the injury are necessary both 
in actions at common law and under the statute,84 
although in some jurisdictions, where the statute 
reqmres such allegations, it is held that the require¬ 
ment is restncted to the statutory actions to recover 
for injunes to animals from collisions with trains 86 
The allegations, when required, should state the 
time and place of the injury with as much definite¬ 
ness and certainty as possible® 8 to the end that de¬ 
fendant may be enabled to prepare its defense®^ 
and avoid the necessity of subpoenaing an unnec¬ 
essary number of witnesses.88 Allegations have 
been held insufficient which state merely the 
month88 or year,i or which do not state the date^ 


83. Ind.—Oampb^l v. Indianapolis, 
etc.. Tract. Co., 79 N.E. 228, 89 
Ind.App 66. 

5S C.J. p 95 note 65 

84. Ind —Tezre Haute, etc, Tract. 
Co V Phillips, 97 aST-E. 1014, 49 
IndApp. 643. 

52 C J. p 95 note 66. 

85- Ala.—Western R. Co, v. Turner, 
54 So 527, 170 Ala. 643. 

62 C J. p 96 note 67. 

88 . Ala—^Western R. Co. v. Turner, 
supra. 

87. Ga.—^Louisville, etc., R. Co. v 
Peeples, 71 S.E 805, 136 6a. 448. 

Ky —^Toung v. Vanmeter, 33 S.W. 
941, 17 KyL. 1144. 

88 . Ind —^Indiana, etc., R, Co. v. 
Overton, 20 N.E. 147, 117 Ind. 253. 

52 C.J*. p 95 note 72 

Liability for willful, wanton, or un¬ 


authorized acts of railroad em¬ 
ployees see supra S 556. 

89- Ind.—Louisville, etc, fe. Co. v 
Hart, 28 N.B. 218, 2 IndApp. 130 

90. Ind.—Chicago, etc., R. Co v 
hTash, 27 N.B. 564, 24 NE. 884, 1 
lQd.App. 298 

91- Ind.—Vandalia R. Co. v. Clem, 
96 N.B. 789, 49 Ind.App. 94. 

92- Ind.—Cleveland, etc., R Co v 
De Bolt, 37 NE. 787, 10 IndApp. 
174. 

93- Pa —Staab v, Baltimore, etc., 
H. Co,, 25 Pa.Dist. 357, 44 Pa Co. 
206 

94, CaL—^Baher v. Southern Califor¬ 
nia R Co., 46 P. 604, 114 Cal 501. 

Kan.—^Hadley v. Central Branch 
Union Pac. R, Co., 22 Kan. 859. 

96. Ala.—South Alabama^ etc, R. Co 
V. Schafner, 78 Ala. 567. ! 
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' 98, Ark.—^Missouri Pac. R. Co v 

Burrow, 115 SW.2d 262, 195 Ark. 
980, 115 A,L.R. 1071—Little Rock, 
etc, R. Co. V. Smith, 60 SW 602, 
66 Ark. 278. 

97. Ark.—^Missouri Pac. R. Co, v. 

Burrow, 115 SW2d 262, 195 Ark. 
980. 116 A.L.R. 1071—Little Rock, 
etc., R. Co V. Smith, 60 S.W. 602, 
66 Ark. 278. 

98. Ark —^Missouri Pac R Co. v. 

Burrow. 115 SW.2d 262, 195 Ark. 
980. 116 A.LR 1071—Little Rock, 
eftc., R. Co. V. Smith, 60 SW. 602, 
66 Ark 278. 

99. Ark.—^Little Rock, etc., R. Co. v 
Smith, supra. 

1. Ark.—^Little Rock, etc, R. Co. v. 
Smith, supra. 

8 . Ark—-Little Rock; etc., R. Co. v. 
Smith, supra. 
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or the county.® However, a complaint has been 
held reasonably definite and certain which alleges 
the day^ and a place on the track related to some 
known point, as a aty® or a public crossing.® 

An allegation of the fact that the injury was in¬ 
curred in a particular county has been held suffi¬ 
cient,'^ but where a statute expressly requires that 
the complaint shall specify the time and place of 
the injury, it has been held not to be sufficient 
merely to state the county® or city near or through 
which the railroad ran,® although statements that 
the injury was suffered ''on or about" a certain 
day,^® and near,ii or an approximate distance^® 
or a stated direction^® from a certain station have 
been held to be sufficient allegations, and matter 
descriptive of the locality will not be stricken on 
motion.i^ If the action is based on a statute of the 
state where it is instituted the complaint must show 
that the railroad is located within that state.!® 

Where the statutes expressly restrict the venue 
according to the coimty or township where the in¬ 
jury occurred, as discussed supra § 632 b, such 
facts are jurisdictional,!® and the complaint must 
allege in conformity with such provisions that the 
injury occurred in the county in which the action is 
brought,!*^ or in the township,!® or either in that 
or an adjoining township;!® but a township alle¬ 
gation is not required where, tmder the statute, the 
action may be brought before any justice in the 
county.®® It is not necessary that the county or 
township allegations for jurisdictional purposes 
should be made in express terms, it being sufficient 
if It appears by necessary implication from the 


§ 63S 

averments of the complaint that the injury occurred 
in such county®! or township.®® 

1 Nature and Extent of Injury or Damage 

Where the plaintiff only seeks to recover for the 
damages naturally resulting from negligent acts general 
!n their nature, such as failure to fence, the particulars 
In respect of which the plaintiff has been damaged need 
not be stated; but in order to recover for damages re¬ 
sulting from particular negligent acts, such as running 
over an animal, an allegation of special damage for 
which recovery Is sought is necessary. 

Where plaintiff only seeks to recover for the 
damages naturally resulting from negligent acts 
general in their nature, such as failure to fence, the 
particulars in respect of which plaintiff has been 
damaged need not be stated;®® but in order to re¬ 
cover for damages resulting from particular negli¬ 
gent acts, such as running over an animal, an alle¬ 
gation of the special damage for which recovery 
is sought is necessary.®^ Raintiff need not allege 
that the injured ammal was a chattel of value.®® 
A complaint is sufficient which alleges that plain¬ 
tiff’s animal was “killed or disabled” without show¬ 
ing which,®® or which alleges that the animal was 
killed and was of a certain value without a direct 
allegation that the injury was to plaintiff’s dam¬ 
age,®*^ or which alleges that the animal was killed 
and that plaintiff was damaged in a specified sum 
without directly alleging the value,®® or which 
states the number and character of the animals 
killed and their value,®® or which states their aver¬ 
age value without stating the value of each animal 
separately.®® When the statute allows plaintiff to 
recover a reasonable attorney’s fee it is not neces¬ 
sary to allege that the employment of an attorney 


3. Ark.—^Little Rock, etc, R. Co. v. 
Smith, supra. 

4. in. —St. Louis, etc., R. Co. v. Kil¬ 
patrick, 61 Ill. 457. 

Ind—^LouisviUe, etc., R. Co. v Con¬ 
solidated Tank Line Co, 30 
159, 4 IndApp. 40. 

6. Ind—^Louisville, etc, R. Co. v. 
Consolidated Tank Line Co., supra 

6. Ala—Western R. Co. v McPher¬ 
son, 40 So. 934, 14$ Ala. 427. 

7- Ill.—St. Louis, etc., R- Co. v. 
Kilpatrick, 61 Ill 457. 

& Ala—^East Tennessee, etc., R. Co 
V. Carloss, 77 Ala. 448. 

9. Ala—^Louisville, etc, R. Co v. 
Whitley, 105 So 661, 213 Ala 625— 
Alabama Great Southern R Co v 
Sheffield, 100 So 125, 211 Ala. 250 

MX Ala.—Western R. Co, v. Sis- 

trunk, 5 So. 79, 85 Ala 352. 

11. Ala—^Bugrgr V. Green, no So. 718, 
215 Ala. 343 

12. Ala,—Western R. Co v. Sis- 

trunk, 5 So. 79, 85 Ala. 352. 


1^ Ala.—Nashville, etc., R. Co v 
Bingham, 62 So. Ill, 182 Ala. 640— 
Southern R Co. v. Hoge, 37 So. 439, 
141 Ala. 351. 

14, Alcu—^Tombigbee Valley R. Co 
V. Morris, 65 So 207, 10 Ala.App 
322. 

16- IlL—^Toledo, etc., R. Co, v. Book¬ 
less, 55 Ill. 230. 

16. Mo —Cook V. Kum, App, 124 
SW.2d 673. 

52 C J. p 96 note 8. 

17. Ind—Chicago, etc, R. Co. v. 
Wheeler, 42 N.E 489, 14 IndA^pp 
62. 

52 C.J. p 96 note 4. 

18- Mo—^Haggard v, Atlantic, etc, 
R Co, 63 Mo 802 

19- Mo—Cook V. Kurn, App, 124 
SW.2d 673 

52 C J. p 96 note 6. 

20 w Ind.—Cincinnati, etc, R Co v. 
Parker, 9 N B 787, 109 Ind 235 

21. Ind—(Pittsburg, etc., R. Co. r. 
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Newsom, 74 N.B 21, 35 Ind.App. 
299. 

52 C J p 96 note 8 

22. Mo —Cummings v. St. Louis, 
etc, R. Co, 70 Mo* 570—^Young v. 
Kansas City, etc, R. Co., 89 Mo. 
App. 52 

23. Mo —^Dooley v. Missouri Pac. R. 
Co , 36 Mo App 881 

52 C J. p 96 note 10. 

24. Mich—Grand Rapids, etc., R. 
Co. V. Southwick, 30 Mich. 444. 

52 C J. p 96 note 11 

25. Ala—^Nashville, etc., R. Co. v. 
Bingham, 62 So 111, 182 Ala 640. 

26. Ala—Southern R. Co. v* Hoge, 
37 So. 439, 141 Ala. 351. 

27. Ind—^Louisville, etc, R. Co. v. 
Argenbnght, 98 Ind. 254. 

28. Tex—^Pt. Worth, etc., R. Co. v. 
Kickox, Civ.App, 103 S.W. 202. 

29. Ga—Southern R Co. v Shef¬ 
field, 56 SB 838, 127 Ga 569 

3Q. Ga.—Southern R. Co. v, Shef¬ 
field, supra. 
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in the case was necessary.^l Since the action is in 
tort it is not necessary to allege that plaintiff’s claim 
IS due and unpaid,32 nor may defendant demand a 
bill of particulars.33 

g. Ownership of Animal Injured 

The complaint must allege the plaintiff's ownership 
of the animal injured. 

The complaint must allege plaintiff’s ownership 
of the animal injured,®^ but not specifically the 
character of the ownership.35 

h. Ownership, Direction, and Kind of Train 

The declaration, complaint, or petition must allege 
that the train by which the animal was injured belonged 
to the defendant or was being operated over its road 
and should state with as much definiteness and certain¬ 
ty as possible the direction and kind of train. 

Following the general rule of pleading in negli¬ 
gence cases, discussed in Negligence § 184, the dec¬ 
laration, complaint, or petition must allege that the 
train by which the animal was injured belonged to 
defendant or w’as being operated over its road,3 6 
but it need not name the particular tram which 
did the damage,37 although some courts have held 
that defendant is entitled to this mformation from 

plaintiff.33 

Plaintiff should state with as much definiteness 
and certainty as possible the direction,® 2 and kind 
of train,^^ in order to enable defendant to prepare 
its defense,and avoid the necessity of subpoena¬ 
ing an unnecessary number of witnesses 

i In Actions Based on Failure to Construct or 
Maintain Pences and Cattle Guards 

(1) In general 

(2) Under contract 


(3) Cause of injury 

(4) Lapse of time for construction 

(5) Races of entry and injury 

(6) Defects in fences and cattle guards 

(1) In General 

In actions based on the statutory liability of a rail¬ 
road company for failure to fence its tracks no allega¬ 
tion of negligence Is necessary, but the complaint must 
allege facts sufficient to bring the case within the terms 
of the statute. 

In actions based on the statutory liability of a 
railroad company for failure to fence its tracks 
no allegation of negligence is necessary,^® except 
where the animal was injured at a place not re¬ 
quired to be fenced,^^ or where the action is 
brought in a court which can have jurisdiction of 
it only as an action at common law.^® Where the 
action is brought before a court having jurisdiction 
of it as an action under the statute, the complaint 
must allege facts sufficient to bring the case within 
its terms,'*® subject to the qualification applicable to 
pleading generally, discussed in Pleading § 54, fa¬ 
voring a stnct^*^ or liberal*® construction of the 
averments m particular cases. Accordingly, a dec¬ 
laration in an action under the statute must allege 
the facts from which the duty of the railroad to 
fence arises,*® that defendant did not fence 
that the animal got on the track at a point where 
the railroad was required by the statute to erect and 
maintain fences, as discussed infra subdivision i 
(5) of this section; that the injury resulted from 
the railroad’s failure to fence, and from actual col¬ 
lision with the train in states where the operation 
of the statute is so restricted, as discussed infra 
subdivision i (3) of this section; and that plaintiff 
owned or was in possession of land through which 


31. Kan.—Kansas City, etc., R Co. 
V. Bnr^e, 21 P, 589, 40 Elan. 736 

32. Ind—^Louisville, eta, R- Co. v. 
Argenbrlght, 90 Ind. 254. 

33. Mo —^Dooley v. Missouri Paa R. 
Co, 36 MoApp SSI. 

34. Ga.—Williams v. Central of 
Georgia R. Co, 96 S.^ 13, 22 Ga. 
App. 386. 

52 C J p 96 note 23. 

36. Ga —Georgia Cent. B. Co. v. 

Bagley, 49 S.B. 780, 121 Ga. 781. 

52 C J p 97 note 24. 

36. Mont —McKnight v. Oregon 

Short Line R Co, 82 P. 661. 33 
Mont 40. 

52 C J p 97 note 26 

37. Ga—^Hmes v. Powlstown Tobac¬ 
co Co, 105 SHL 728, 26 GaApp. 
162. 

38. Tex.—^Pt. Worth, eta, R Co. v. 
Chisholm, Civ App., 146 SW. 9S8. 

39. Ark —Missouri Paa R. Co. v. i 


Burrow, 115 SW2d 262, 195 Ark. 
980, 116 ALR. 1071—Little Rock, 
eta, R. Co V. Smith, 60 S.W.2d 
502, 66 Ark. 278 

40. Ark.—^Missouri Paa R. Co. v. 
Burrow, 116 S.W 2d 262, 195 Ark. 
980, 116 A.LR. 1071—Little Rock, 
etc., B. Co. V Smith, 60 SW2d 
502, 66 Ark 278 

41. Ark.—^Missouri Pac. R Co v. 
Burrow, 115 SW2d 262, 196 Ark. 
980, 116 A.LR 1071—Little Rock, 
etc, R Co V Smith, 60 S W 2d 
602, 66 Ark 278. 

42. Ark —^Missouri Paa R. Co. v. 
Burrow, 116 SW2d 262, 196 Ark 
980, 116 ALR. 1071—Little Rock, 
etc, R. Co. V Smith, 50 S,W2d 
602. 66 Ark. 278. 

43. Mont.—^Beaudin v Oregon Short 
Line R. Co., 78 P. 303» 31 Mont 
238 

52 C.J. p 97 note 31. 
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44. Ill—^Peoria, eta, R. Co. v. Bar¬ 
ton, 80 Ill. 72. 

B:y.—Gibson v. Louisville, etc, R. Co., 
106 SW. 838, 32 KyL. 769. 

45. Ind—^Evansville, etc, R. Co. v. 
Ross, 12 Ind. 446. 

52 C.J. p 97 note 33. 

46w Idaho.—^Mole v. Payne, 227 P 
23, 39 Idaho 247. 

52 C J. p 97 note 34. 

47. Mo.—Mans v St. Louis, etc, R 
Co., 87 Mo 278. 

52 C J. p 97 note 36 

4a. Mo.—Warden v R Co, 146 S. 

W. 813, 163 MoApp. 303. 

62 C.J. p 97 note 37 

49. Idaho.—Mole v. Payne, 227 P, 23, 
39 Idaho 247. 

52 C J. p 97 note 38. 

50. Ind.—^Lake Erie, eta, R. Co. v. 
Voliva, 101 N.E. 338, 58 Ind.App. 
170. 

52 C J. p 97 note 39. 
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the railroad runs,®! or had permission to pasture 
his animals therein,52 or that his animals had 
strayed thereon without his fault,53 although alle¬ 
gations of straying without the owner’s fault have 
been held not necessary before a justice of the 
peace,54 or where lands are uninclosed 55 

It is not necessary for the complaint to set out 
or define what constitutes a lawful fence within 
the application of the statute,5® or to state in what 
particular respect the fence in question was unlaw- 
ful.57 Ordinarily it is sufficient if the complaint 
follows the language of the statute ,58 but it is not 
necessary that the declaration should expressly re¬ 
fer to the statute, if the facts alleged show a lia¬ 
bility thereunder,53 or that allegations should be in 
the exact words of the statute if words of equiva¬ 
lent import and meaning are used, 5 3 or that facts 
should be alleged in express terms if they are neces¬ 
sarily or reasonably to be implied from facts stat- 
ed.6i 

Negahving exceptions. The complaint must neg¬ 
ative any exceptions as to the liability of the rail¬ 
road contained in the enacting clause of the stat- 
ute,52 but It need not negative exceptions in other 
parts of the statute,55 or in a subsequent statute,®^ 
or which are not expressly contained in the statute 
but might exist from the fact that the road could 
not lawfully or properly be fenced at certain plac- 
es.55 It IS not necessary that exceptions in the 
enacting clause should be specifically negatived if 
the facts alleged clearly do so by inference 66 

(2) Under Contract 

Where the plaintiff relies on a failure of the rail¬ 


road company to fence Its tracks according to contract, 
that fact and the fact that the breach of the contract 
was the cause of the animal’s injuries, should be alleged 
in the complaint. 

Where plaintifiF relies on a failure of the rail¬ 
road company to fence its tracks according to con¬ 
tract that fact67 and the fact that the breach of 
the contract was the cause of the animal’s inju- 
nes58 should be alleged in the complaint; but it is 
not necessary that the contract or a copy thereof,53 
or that the deed of the right of way to the railroad 
embodying its terms,^3 should be filed with the 
pleading. Likewise, it is not necessary that the 
complaint should state when the contract was first 
broken In an action for failure on the part of a 
railroad to maintain fences already constructed by 
Its predecessor under a written contract to con¬ 
struct and maintain them, it is not necessary that 
the complaint should allege that defendant had 
knowledge of such contract.72 Where the contract 
relied on was made between the railroad and some 
one other than plaintiff, plaintiff must allege his 
title and right to sue thereunder. ^3 Where the 
statute relieves the railroad from liability where 
the landowner has agreed to maintain the fence 
or received pay for so doing when the right of way 
was acquired, it is not necessary to negative these 
exceptions if they are not contained in the enacting 
clause of the statute 

(3) Cause of Injury 

Where the statute provides that the company shall 
be liable for damages caused or occasioned by, or which 
may result from, the failure to fence, the complaint must 
allege or show that the injury was so caused. 

Where the statute provides that the company 


51- Mont—Metlen v Oregon Short 
Line R Co., 81 P 737, 33 Mont. 45 
—Beaudm v Oregon Short Line R 
Co, 78 P 303, 31 Mont 238 

52. Mo—Wages v. Quincy, etc. R. 
Co , 85 S.W 104, 110 Mo App 230— 
Farmers’ Bank v. Chicago, etc,, R 
Co, 83 SW 76, 109 Mo App 165 

63- Mo—^Farmers’ Bank v. Chicago, 
etc, R Co , supra. 

54. Mo—Wages v. Quincy, etc, R 
Co, 86 S.W 104, 110 Mo App 230 

55. Mo.—^Board v St Louis, etc, R 
Co., 36 Mo App. 161. 

56. Mo —Marion v St. Louis, etc,, R 
Co, 104 SW 1126, 127 Mo App 
129 

67- Mo—Till V St Louis, etc, R 
Co, 101 SW 624, 124 Mo App 281 

6& Mo —^Kitsock V Chicago, etc, R. 
Co, App, 226 SW 269 

62 CJ p 97 note 50 

69« Iowa—^Morrison v. Burlington, 


etc, R Co, 61 NW 75, 84 Iowa 
663 

52 C J p 97 note 61. 

60. Ind —Terre Haute, etc,, R Co. v. 
Penn, 90 Ind 284. 

52 CJ p 98 note 62 

61. Mo—Ringo V St Louis, etc, R 
Co, 4 SW 396, 91 Mo 667 

52 CJ p 98 note 63 

62. Ill.—Galena, etc, R. Co. v Sum¬ 
ner, 24 Ill 631. 

Mo —^Russell V Hannibal, etc, R. Co, 
83 Mo 607. 

€8, Fla —Seaboard Air Line R. v. 

Nims, 64 So 779, 61 Fla 420 
52 C J p 98 note 58 

64. Ind,—Central Indiana R. Co. v. 
Smith, 85 NB. 26, 42 Ind App 365. 

65. Ind—Jeffersonville, etc, R. Go 
V. Brevoort, 30 Ind 324. 

Kan—^Missouri Pac R. Co. v Bor- 
rer, 46 P 133;, 3 Kan App. 284 

66. Okl—Midland Valley R, Co. v 
Hardesty, 134 P 400, 38 Okl 669. 

67. U S.—Gulf, etc, R Co v. Waah- 
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ington. Ind.T, 49 F 347, 1 CCA 
286. 

62 CJ p 98 note 63 

68. Ind —Indianapolis, etc, Tract 
Co V Smith, 86 NB 498, 42 Ind 
App. 606 

69. Ind —Toledo, etc, R Co v 
Fenstemaker, 29 N.B 440, 3 Ind 
App 161 

70. Ind—^Indianapolis Northern 
Tract Co V. Harbaugh, 78 N B 
80, 38 Ind App 115. 

71. Ala—^Evans v Southern R Co, 
32 So 138, 133 Ala 482 

72. Ind—Toledo, etc, R Co. v 
Fenstemaker, 29 N E 440, 8 Ind 
App 161 

73. Ind—Grand Trunk Western R 
Co V Porter, 97 N.B. 1040, 49 Ind 
App 692 

74. Ill—Toledo, etc., R Co. v. La- 
very, 71 Ill 522 

Ill —Great Western R. Co. v. Hanks, 
36 Ill 281. 
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shall be liable for damages caused or occasioned by, 
or which may result from, the failure to fence, the 
complaint must allege or show that the injury was 
so caused it is not necessary to employ the 

exact term used in the statute,*^® or that it should 
be in the form of an express allegation,^7 it being 
sufficient if it appears by necessary or reasonable 
implication from the facts stated;*^® and, in the ab¬ 
sence of such a provision m the statute, an allega¬ 
tion to this effect is not necessary.79 If action is 
brought under a statute construed as authorizing a 
recovery for failure to fence only where injury is 
caused by collision of an animal with the train, the 
complaint must allege that the injury was caused 
by collision.®® 

(4) Lapse of Time for Construction 

As a general rule, where the statute allows a cer¬ 
tain time after the road or a part thereof is completed 
or put In operation within which the fence required may 
be constructed, the complaint must state that such time 
had elapsed at the time of the injury alleged. 

Although there is some authority to the con¬ 
trary,®i the general rule is that, where the statute 
allows a certain time after the road or a part there¬ 
of IS completed or put in operation within which the 
fence required may be constructed, the complaint 
must allege that such time had elapsed at the time 
of the injury complained of,®^ and such allegation 
must be made with express reference to the place 
where the ammal came on the track.®® 

(5) Places of Entry and Injury 

Although generally in an action under a fencing 
statute to recover for injuries to an animal, an allega¬ 
tion that the track was not fenced at the place where 
the animal entered on It is necessary, under some stat¬ 
utes such an allegation Is not necessary and an alle¬ 


gation that the track was not fenced at the place where 
the annual was Injured Is sufficient. 

In an action under a fencing statute to recover 
for injuries to an animal, an allegation that the 
track was not fenced at the place where the animal 
came on it is necessary ;®^ but it need not be alleged 
directly if the fact appears by necessary inference 
from the other allegations.®® It is not necessary 
that the complaint should allege that the track was 
not fenced at the place where the animal was in¬ 
jured,®® nor is such an allegation alone, if made, 
sufficient,®7 except where it may be reasonably in¬ 
ferred from the allegations that the animal entered 
at the place where it was injured,®® and except, as 
held in some states, where the action is before a 
justice of the peace.®® However, under some stat¬ 
utes making railroad companies liable for killing or 
injuring livestock on an unfenced track, it is not 
necessary to allege the point at which the animal 
entered on the track of the railroad,®® except where 
the ammal is struck at a point where the railroad 
is not required to fence,®^ such as a public high¬ 
way.®® Thus, under such statutes, it has been held 
that an allegation that the track was not fenced at 
the place where the animal was injured is suffi¬ 
cient,®® and it will be presumed, as discussed infra 
§ 642, that the animal entered at the point where 
it was injured. 

Where the statute expressly requires the road to 
be fenced at certain designated places, as discussed 
supra §§ 569-574, it is not necessary that plaintiff 
allege the exact place of entry,®^ but it is necessary 
for him to allege sufficient facts to bring himself 
within the provisions of the statute.®® According¬ 
ly, the complaint must show either by direct allega¬ 
tion or necessary implication that the place of entry 


75- Mont.—^Menard v Montana Cent. 

R. Co., 56 P. 692, 22 Mont 340. 

52 C.J. p 98 note 73. 

78, Mo.—•WiUiains v. Missouri Pac. 
R. Co., 74 Mo. 468. 

77- Ind—Ohio, etc, R. Co v. Neady, 
32 N.E 213, 5 Ind App. 328. 

Mo —^Bowen v. Hannibal, etc, R. Co., 
75 Mo. 426. 

TO- Ind—Ohio, etc, R. Co v Neady, 
32 NE 213, 6 Ind App, 328. 

52 C.J. p 98 note 76. 

79. Mo—RadclifCe v. St Louis, etc, 
R Co, 2 SW 277, 90 Mo. 127. 

62 C.J. p 99 note 77. 

sa. Mo —Colbert v. Missouri Pac. R. 
Co , 78 Mo App. 176—Geiser v. St- 
Louis, etc, B. Co, 61 Mo App. 459. 

81. Ind.—^Pittsburgh, etc., R Co. v. 
Newsom, 74 NE. 21, 35 Ind App. 
299. 

52 CJ p 99 note SO. 


89. Ill —Great Western R. Co. v. 
Hanks, 36 IlL 281. 

52 C.J. p 99 note 82 

83. HI —Toledo, etc., R. Co. v Darst, 
51 Ill. 365. 

84- Ill.—^Toledo, etc, R. Co v Darst, 
51 Ill 366. 

52 C.J. p 99 note 85. 

Place of entry as determming liabili¬ 
ty see supra § 667, 

85. Ind—Wabash R Co, v. Perns, 
32 NE. 112, 6 Ind App 30 

52 C J. p 99 note 86. 

as. Ind,—Wabash R Co v Porshee, 
77 Ind. 158. 

87- HI —Toledo, etc, R. Co v. Darst 
61 HI. 365. 

52 C.J. p 99 note 88 

88. Ind—Jeffersonville, etc, R. Co 
V Chenoweth, 30 Ind. 366—^Indian¬ 
apolis, etc., R. Co. y. Adkins, 23 
Ind. 340. 


89. Ind.—^Louisville, etc,, R. Co. v. 

Argenbnght, 98 Ind. 264. 

52 C J. p 99 note 91. 

90- Or.—Meier v. Northern Pac. R 
Co, 93 P. 691, 61 Or. 69—^Eaton v. 
Oregon R. etc, Co, 24 P. 413, 19 
Or 371—Sullivan v Oregon R., etc., 
Co, 24 P 408, 19 Or. 319. 

91. Or—^Meier v. Northern Pac R. 
Co, 93 P 691, 61 Or. 69—Eaton v. 
Oregon R, etc, Co., 24 P. 413, 19 
Or 371 

92. Or—^Meier r. Northern Pac. R 
Co, 93 P 691, 61 Or. 69—^Eaton 
V Oregon R, etc,* Co, 24 P 413, 
19 Or, 371 

93. Or,—^Eaton v. Oregon R, etc., 
Co, supra. 

94i Utah—Wilde v. Union Pac R. 
Co, 84 P.2d 1085, 96 Utah 164 

95. Utah.—Wilde y. Union Paa R. 
Co., supra, , 
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was one which the statute required to be fenced;®® 
and this may be done either by an affirmative alle¬ 
gation expressly designating the place as one with¬ 
in the provisions of the statute,®*^ or by negativing 
that it was at any of the places, specifying them^ 
which are not within its application;®® but it is not 
sufficient if it omits the necessary affirmative alle¬ 
gation and does not negative all of the places not 
included ®® 

If the statute expressly excepts certain places, 
the complaint must show that the place of entry was 
not within the exception but the allegation need 
not be in express terms if this fact sufficiently ap¬ 
pears from the facts stated,® or in strictly accurate 
terms if the inaccuracy is shown not to have preju¬ 
diced the rights of the railroad.® It is only as to the 
place of entry that the rule as to stating exceptions 
applies, and it is not necessary to allege that the 
place of injury was not one of the places not re¬ 
quired to be fenced-^ If the statute does not con¬ 
tain any express exception but merely makes the 
company liable without regard to negligence for all 
damages to stock where its road is not fenced, it is 
sufficient merely to allege that the animal came on 
the track where the road was not fenced and was 
injured without alleging that the place was one 
w>hich should have been fenced,® and if the place 
was in fact one which the company could not law¬ 
fully or properly have fenced, such as a public 
crossing or depot grounds, this is a matter of de¬ 
fense which need not be negatived in the com¬ 
plaint.® If the action is at common law and failure 
to erect and maintain fences is alleged as the negli¬ 


gence relied on, it is not necessary to allege fur¬ 
ther as to the duty of the railroad to fence at par¬ 
ticular places.*^ 

(6) Defects in Fences and Cattle Guards 

In an action for injuries due to defects in fences 
and cattle guards, a complaint is sufficient which al¬ 
leges that the stock gap or cattle guard was dangerous 
and was so constructed as to be inviting to ordinary 
stock, or that the Injury was due to a failure to main¬ 
tain a good and sufficient fence, or that the road was 
not securely fenced. 

In an action for injuries due to defects in fences 
and cattle guards, a complaint is sufficient which 
alleges that the stock gap or cattle guard was dan¬ 
gerous and was so constructed as to be inviting to 
ordinary stock,® or that the injury was due to a 
failure to maintain a good and sufficient fence,® 
or that the road was not securely fenced,without 
any more specific reference to the particular de¬ 
fect,or which alleges circumstances from which 
the necessary implication is that the railroad fence 
was not properly maintained^® and that the injury 
complained of was occasioned thereby.^® The com¬ 
plaint need not allege that plaintiff had not agreed 
to maintain the fence or received pay for so do¬ 
ing,or that the defect had been permitted to ex¬ 
ist for an unnecessary length of time i® Where, 
however, a railroad is only required to put in cattle 
guards at particular places, a complaint based on a 
failure to keep a cattle guard in repair must allege 
that it was one which it was the duty of defendant 
to maintain,!® or which was located at one of the 
places where the statute required it to be main¬ 
tained.!'^ 


96. Mo—-Ward v. St. Louis, etc., R 
Co, 3 SW. 481, 91 Mo 168 
52 C J p 99 note 93. 

Place of entry nnlotown 

In action a^inst railroad to recov¬ 
er for loss of cattle killed on right of 
way, which action was based on fail¬ 
ure to fence right of way as required 
by statute where right of way passes 
through lands privately owned and 
unproved, plaintiff's allegation that 
cattle entered onto the track at a 
place to plaintiff unknown, was insuf¬ 
ficient to show violation of statutory 
duty, since railroad need not fence 
right of way where it does not pass 
through privately owned and im¬ 
proved lands —‘Wilde v Union Pac 
R, Co., 84 P.2d 1085, 96 Utah 164. 
97- Mo—^Mayfield v. St. Louis, etc., 
R. Co. 3 S W. 201, 91 Mo 296. 

52 C.J. p 99 note 94 
Use of statutory l angua ge held suf- 
fideut 

Mo—^Ringo V. St. Louis, etc., R. Co., 
4 S.W. 896, 91 Mo, 667. 

52 C.J^ p 99 note 95. 

98* Mo.—^Fraysher v- Mississippi 


River, etc, R. Co, 66 MoApp 
573—^McGuire v St Louis, etc, R 
Co, 43 MoApp 354. 

99. Mo—Summers v Hannibal, etc, 
R Co , 29 Mo App. 41. 

62 CJ p 99 note 97. 

1. Ill,—Galena, etc., R. Co v. Sum¬ 
ner, 24 Ill 631 
52 C J p 99 note 99. 

8. Mo —Radcl ffe v. St. Louis, etc, 
R Co, 2 SW 277, 90 Mo 127— 
Meadows v. Chicago, etc, R. Co, 
82 Mo App 83 

3. Ill —Illinois Cent. R. Co. v. Wade, 
46 Ill 115 

4. Ill —Great Western R- Co. v. 
Hanks, 36 Ill. 281. 

5- Fla—^Atlantic Coast Line R. Co 
V. Manning, 152 So. 735, 114 Fla $. 
62 C.J. p 100 note 4. 

6. Ind —Chicago, etc, R. Co v. 
Brannegan, 32 H.1L 790, 6 Ind App 
540. 

52 C J. p 100 note 6. 

7- Ill.—^Baltimore, etc, R. Co. v. 

Seitzinger, 116 IlLApp. 55 
8. Ala.—^Alabama Great 'Southern R 
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9. Cal —McCoy v Southern Pac. Co., 
26 P. 629, 3 Cal Unrep Cas. 898. 

52 C.J p 100 note 7. 

10. Kan —^Missouri Pac R. Co. V. 
Morrow, 13 P. 789, 36 Kan. 495 

11. Cal.—McCoy v. Southern Pac. 
Co, 26 P 629. 3 Cal Unrep Cas, 398. 

52 C.J p 100 note 9 

12. N.Y —Downs v Central Vermont 
R Co, 14 NY S 572, 60 Hun 580- 

52 C J p 100 note 10 
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17- Ky —Gibson v. Louisville, etc., 
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j. NegatiTlng Ckintiibntoiy ITegligeiice 

Although where the action le founded on negligence, 
the authorities are in conflict as to the necessity of 
negativing contributory negligence on the part of the 
plaintiff, an allegation negativing contributory negligence 
IS not necessary where the action Is based on the stat¬ 
utory liability for failure on the part of the railroad to 
fence Its tracks, or on breach of its agreement to fence, 
or where It is alleged that the injury was willfully in¬ 
flicted. 

Following the general rule of the particular ju¬ 
risdiction, as discussed in Xegligence § 194, in some 
jurisdictions, where the action is founded on negli¬ 
gence, it is not necessary for the complaint to neg¬ 
ative contributory negligence on the part of plain- 
tiff.is in the absence of allegations from which it 
can be inferred that the injuries were due to the 
inherent viciousness of the animal or to failure of 
the owner to exercise due care under the circum¬ 
stances;^® but in other juris iictions it is necessary 
to negative contributory negligence,^® even where 
the action originated before a justice of the peace.^^ 
An allegation negativing contributory negligence 
has been held not necessary where the action is 
based on the statutory liability for failure on the 
part of the railroad to fence its tracks ,22 or on 
bre^Cch of its agreement to fence ,22 or where it is 
alleged that the injury was willfully inflicted.2^ 

k. Amendment 

The complaint, If defective, may be amended If the 
amendment does not change or introduce a different 
cause of action, and this rule has been applied to the 
allowance of amendments in a court of general jurisdic¬ 
tion on appeal from an action originally brought before 
a Justice of the peace. 

General rules govern amendments of declara¬ 
tions or complaints in acbons against railroad com¬ 
panies for injuries to animals.25 Accordingly, the 
complaint, if defective, may be amended if the 
amendment does not change or introduce a differ¬ 
ent cause of action,2® and is no more than a par¬ 


ticularization of the more general allegrations of the 
original statement.27 Where the action is original¬ 
ly brought before a justice, such amendment may 
be made on appeal in a court of general jurisdic 
tion,28 but no new item or cause of action not em¬ 
braced or intended to be included in the original 
statement shall be added by the amendment.29 
Thus a common-law action for negligence cannot 
be changed by amendment to a statutory action for 
damages®® or double damages.®^ 

Offer of compromise by defendant In an action 
to recover for death of an animal, it has been held 
proper to allow an amendment of the petition by 
allegations setting up offer of compromise by de¬ 
fendant, plaintiff’s acceptance thereof, and defend¬ 
ant’s refusal to comply therewith, which required 
plaintiff to file suit seeking recovery.®® 

§ 636. Plea or Answer 

The general rules of pleading In civil actions apply 
to pleas and answers In actlona against railroad com¬ 
panies for injuries to animals. 

The general rules of pleading in civil actions, 
discussed in Pleading §§ 103-109, and particularly 
those applicable to actions based on negligence, con¬ 
sidered in Negligence §§ 196-198, apply to pleas 
and answers in actions against railroad companies 
for injunes to animals.®® Accordingly, the answer 
must be framed with such clearness and certainty 
as to show whether defendant intends to deny the 
complaint or to confess and avoid it.®^ A plea 
which merely contains a narrative of how the acci¬ 
dent happened but does not expressly or by neces¬ 
sary implication from the facts stated deny that de¬ 
fendant’s acts were negligent or were the proximate 
cause of the injuries,®^ or affirm plaintiff’s negli¬ 
gence and that it was the proximate cause of the in¬ 
juries,®® is not sufficient. An answer that plaintiff 
is not the owner of the animal is good as against a 


la NH—Smith v. Eastern R. Co, 
35 N.H 356. 

19- Ga.—Weatherington v. Georgia 
Southern, etc, R Co., 87 SE. S44, 
17 GaApp. 584—Charleston, etc, B, 
Co V Camp, 59 S E. 710, 3 Ga App 
Ii32. 

SO, Ind—Grand Trunk Western R. 
Co V Porter, 97 N.B 1040, 49 Ind, 
App 692. 

52 C J p 100 note 20. 

21. Ind—Cincinnati, etc, R. Co. v 
Stanley, 30 NE 1103, 4 Ind App. 
364. 

22. Ind—JefTersonville, etc, R Co 
V. Underhill, 40 Ind 229—^Michigan 
Cent R. Co v Pan ell, 99 N.E. 1026, 
52 IndAjpp. 603. 

23. Iowa —Ldvingston v. Chicago, 


etc,, R. Co, 120 N.W. 1040, 142 Iowa 
404 

24- Ind —Chicago, etc., R. Co v. 
Leiter, 109 NE 213, 59 Ind App 
212—Chicago, etc, R Co v Nash, 
27 N E. 664, 1 Ind App. 298 

25. Colo.—^Union Pac. R. Co v 
Brower, 155 P 312, 60 Colo 579 

After introduction of evidence see in¬ 
fra § 638. 

26. Ky.—^Louisville, etc., R Co v. 
Beauchamp, 55 SW. 7X6, 108 Ky 
47, 21 Ky L. 1476. 

62 C J p 100 note 28. 

27. Mo—^Peery v. Qumey, etc, R. 
Co. 09 S W. 14, 122 Mo App 177 

2a Mo—Rowland v. St. Louis, etc, 
R Co, 73 Mo 619 
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29- Mo.--Mitchell v. Missouri Paa 

1228 


R. Co, 82 Mo. 106—^Hansberger v 
Pacific R Co., 43 Mo 196—Gregorj’ 
V Wabash, etc, R. Co, 20 Mo App 
448 

30. Mo —^Minter v. Hannibal, etc, R- 
Co, 82 Mo. 128—Hansburger v 
Pacific R. Co., 43 Mo. 196. 

31. Mo —Gregory v. Wabash, etc, 
R Co, 20 Mo App. 448. 

32. Qa.—^Western & A. R Co. v 
Smith, 82 S.E. 906, 15 Ga.App 2S9 

33. Ind—Jeffersonville, etc, R Co. 
V. Hunlap, 29 Ind. 426. 

34. Ind—Jeffersonville, etc., R Co 
V. Dunlap, supra. 

35- Ala.—Bugg v. Mitchell, 108 So 
713, 20 Ala App. 555. 

36. Ala.—Central of Georgia R Co 
Y. Boswell, 75 So. 410, 200 Ala. 58. 



74 O.J.S. 


RAILROADS 


§§ 636-638 


general demurrer when the action is brought under 
a statute allowing recovery to the person having 
the general or special property in such animal.^’^ 
An answer alleging that plaintiff was a servant of 
defendant whose duty it was to keep animals off 
the track must allege that such duty applied to the 
place where the animal in question came on it.3S 

Plea of avoidance must allege facts and not mere¬ 
ly matters of evidence.39 

Answer relying on compliance with fencing law 
must allege that the statutory procedural steps were 
taken and that the fence was constructed and was 
being maintained in compliance therewith.^o 

Special agreements with, or acquiescence of, 
landowner, as relieving defendant of obligation to 
maintain gates at private crossings, must be special¬ 
ly pleaded.4i 

Where complaint in separate paragraphs alleges 
different grounds of liability, an answer which as¬ 
sumes to answer the entire complaint is bad if it 
contains nothing which would constitute a defense 
to one of the grounds of liability charged.'*^ 

Contributory negligence. General rules apply to 
answers or pleas setting up the defense of contribu¬ 
tory neghgence.43 Accordingly, the defense of con¬ 
tributory negligence is not raised by an answer 
which fails to identify the animals referred to 
therein as the animals injured,or which assumes 
to characterize as contributory negligence an act of 
plaintiff which, as stated, is not negligence,^® or 
which may or may not have been negligent when 
measured by the legal standard of reasonable care 
under the circumstances,'*® If the answer alleges 
that the injury was due to the gross negligence of 
plaintiff himself, it must state in what such gross 
negligence consisted ,'^7 and if it alleges that plain¬ 
tiff negligently turned his animal out in the vicinity 
of a station, it must further allege that the animal 
went on the track at such place where it was not 
the duty of the company to fence.**® 


Counterclaim, Where defendant denies plain¬ 
tiff’s allegation of negligence and sets up a counter¬ 
claim for injury to the tram, it is not necessary af¬ 
firmatively to allege that defendant was free from 
all fault or negligence,and a statement of facts 
from which plaintiff’s negligence and defendant’s 
freedom from negligence are inferable is suflBi- 
cient,®0 

§ 637. Replication or Reply 

General rules govern replications and replies In ac¬ 
tions against railroad companies for injuries to animals. 

General rules discussed in Pleading §§ 184-206 
and Negligence § 199, govern replications and re¬ 
plies in actions against railroad companies for in¬ 
juries to animals.® 1 A replication alleging insuffi¬ 
ciency of a cattle guard must allege its insufficien¬ 
cy to turn cattle generally,®^ not merely its insuffi¬ 
ciency to turn the particular animal which was in¬ 
jured.®® Matters of defense cannot be held to be 
admitted in a reply in the face of the denial con¬ 
tained therein,®* even though the denial is qualified 
by an exception where it is possible to construe the 
exception as not having that effect.®® 

§ 638. Issues, Proof, and Variance 

a. In general 

b. Matters to be proved 

c. Evidence admissible under pleadings 

d. Variance 

a. In General 

In actions against railroad companies for Injuries to 
animals, only such matters may be adjudicated or made 
a basis of recovery as are put in issue by the pleadings. 

In actions against railroad companies for injuries 
to animals, only such matters may be adjudicated 
or made a basis of recovery as are put in issue by 
the pleadings,®® and, while an immaterial variance 
between the allegations and the proof may be dis¬ 
regarded, as discussed infra subdivision d of this 
section, plaintiff cannot state a particular cause of 


37. Fla—^Louisville, etc, R- Co. v. 
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Skelton, 94 Ind 222. 

39. Ind —^Pennsylvania Co v Zwick, 
27 NE 508, 1 IndApp 280. 

52 C.J. p 101 note 44 

40. Ala—^Hines v. McMillan, 87 So 

696, 17 AlaApp 509, certioran 

grranted Ex parte Hines, 87 So 691, 
206 Ala 17. 

41. Tex—St. Louis Southwestern R 
Co v Gilbert, 246 SW 347, 112 
Tex 288. 

42. Ind—^Louisville, etc, R. Co v 
Hart, 28 N E 218, 2 Ind.App. 130. 


43. Or—Jackson v Sumpter Valley 
R. Co, 93 P 366, 60 Or. 456. 

44. Or—Jackson v. Sumpter Valley 
R, Co, supra 

45- Ala —^Alabama Great Southern 
R Co V Sheffield, 104 So 222, 213 
Ala 15. 

46. Ala—Fuqua v Southern R. Co, 
77 So 690, 201 Ala 164. 

47. Ind—Jeffersonville, etc, R. Co. 
V Dunlap, 29 Ind 426 

48. Ind—^Louisville, etc., R. Co. v. 
Skelton, 94 Ind 222 

49. Kan —Central Branch Union 
Pac. R. Co. V. Walters, 24 Kan. 604. 
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Right to counterclaim see supra § 
631 

50. Ohio.—Bagley v Cincinnati, eta, 
R. Co, 13 OhioNP,NS, 679 

51. Ala—Ex parte Hines, 87 So 691, 
205 Ala 17 

52. Ala—Ex parte Hines, supra. 

53. Ala—Ex parte Hines, supra. 

54. Or.—Jackson v. Sumpter Valley 
R. Co, 93 P. 366, 60 Or 456 

55. Or—^Jackson v. Sumpter Valley 
R. Co, supra. 

52 C.J p 101 note 64. 

56- Ark—Lusk v, Blevins, 197 S W. 

864, 130 Ark. 378 
62 C.J. p 102 note 67. 
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action and recover on an entirely different ground 
of liability,57 or set out particular acts of negli¬ 
gence and recover on proof of negligence in re¬ 
spects other than those alleged.58 Thus, where the 
complaint charges only a willful and intentional 
injury, plaintiff cannot, without further pleadings, 
recover on the ground of negligence or if the 
complaint alleges only a failure to fence, plaintiff 
cannot recover on the ground of negligence in the 
operation of the train,or in the manner of con¬ 
structing a bridge or trestle on which an animal is 
injured,®^ or on the ground of negligence in allow¬ 
ing a gate in the fence to be open;®- but, wiiere the 
evidence as to a gate being left open is admitted 
without objection and the question is treated by both 
parties as an essential issue under the pleadings, 
plaintiff may recover on that ground If the com¬ 
plaint alleges only a failure to construct cattle 
guards, plaintiff cannot recover on the ground of 
a failure to fence but, where the statute re¬ 
quires the maintenance of both fences and cattle 
guards, a complaint alleging a failure as to both 
states but a single cause of action, and proof of ei¬ 
ther wnth proof of the other necessary allegations 
will entitle plaintiff to recover.®^ 

Where there are two fencing statutes, one ex¬ 
pressly requiring fencing at certain places and al¬ 
lowing double damages for injuries due to the fail¬ 
ure to comply, and the other merely making the 
company liable for actual damages without proof 
of negligence where its track is not fenced, if the 
action IS based on the former statute and the place 
unfenced is not within the application of that stat¬ 
ute, there can be no recovery under the latter;®® 
but, if it does not clearly appear that the action is 
based on the former statute, the mere fact that the 
complaint prays for double damages will not pre¬ 
vent the recovery of actual damages if it states a 


good cause of action under the latter statute,®" 
or at common law,®® and, if an animal is killed in a 
town or city at a place where the railroad has not 
but might lawfully have fenced, plaintiff cannot sue 
under the former statute, but must bring his ac¬ 
tion under the latter statute or at common law.®® 

An allegation of negligence generally raises the 
issue of the engineer’s care in keeping a lookout as 
the tram approached a public crossing as well as 
his observance of his dut 3 ’ under the statute to give 
warnings 70 However, an allegation of failure to 
give statutory warnings at a particular crossing 
raises no issue of a similar failure at other cross- 
ings.7i Plaintiff is, however, entitled to go to the 
jury on every act of negligence alleged in his com¬ 
plaint and denied by the answer in so far at least as 
evidence has been produced tending to sustain 
them.7^ The issue of defendant’s ownership or 
operation of the railroad at the time of the accident 
IS not raised by an answer admitting defendant “is 
now operating” the road, and not denying owner¬ 
ship or operation at the time of the accident.78 

h. Matters to Be Proved 

The pla»ntiff, in order to recover, must prove each 
and every allegation of the complaint wh<ch is not ad¬ 
mitted and which is necessary to establish the cause of 
action alleged 

Plaintiff, in order to recover, must prove each 
and every allegation of the complaint which is not 
admitted and which is necessary to establish the 
cause of action alleged,7^ but not an allegation 
which is mere surplusage and not essential to his 
case.75 Since the allegation of plaintiff’s owner¬ 
ship of the injured stock is a necessary one, as dis¬ 
cussed supra § 635 g, it must be supported by 
proof.7® There must be proof of defendant’s op¬ 
eration of the train at the time of the accident to 
support an allegation of negligent operation of 


67- Ga—Georgia R. Co. v. Hender¬ 
son. 120 S.B 638, 31 GaApp. 278. 

52 O J. p 102 note 69. 

68w Ala —^HobUe, etc , R Co. v. Ladd, 
9 So 169, 92 Ala 287. 

52 C J p 102 note 70. 

59. Ind—^Indiana, etc, R Co. v. 
Overton. 20 N B. 147, 117 Ind. 253. 

ea Ill—Ohio, etc, R. Co. v. Brown, 
23 Ill 94. 

62 C J p 102 note 72 

61m Iowa—Ashbach v Chicago, etc, 
R. Co., 37 N.W. 182. 74 Iowa 248 

62. Ill—^Illinois Cent. R. Co. v. Mc¬ 
Kee, 43 Ill. 119 

Mo—Stonebraker v. Chicago, etc, R. 
Co., 86 SW 631, 110 MOJV.PP. 497 

63. Mo.—^Litton V. Chicago, etc, R. 
Co, 85 S.W. 978, 111 Mo.App. 140. 


04. N.T.—^Parker y. Rensselaer, etc,, 
R. Co., 16 Barb 315. 

65. Mo—^Duncan v. St Louis, etc, 
R. Co., 3 SW 835, 91 Mo 67— 
Woods y. Missouri, etc., R Co., 61 
MoApp. 500. 

66. Mo—^Edwards v. Hannibal, etc., 
R. Co., 66 Mo 567—Stout v. St. 
Louis, etc., R. Co., 125 S.W 230, 
142 MoApp 1. 

67. Mo—Scott V St. Louis, etc., R. 
Co, 75 Mo, 136—Geiser v St Louis, 
etc, R. Co, 61 MoApp 469. 

ea. Mo—Scott V St. Louis, etc, R 
Co, 75 Mo. 136. 

09. Mo —^Elliott V- Hannibal, etc., R. 
Co. 66 Mo. 683. 

TO. Mo.—Wilkinson v. St. Louis 
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Southwestern R Co., 126 SW. 644, 
146 Mo App. 711. 

71. Iowa —Heise v Chicago Great 
Western R. Co, 119 N.W 371, 141 
Iowa 88. 

72. Iowa—Kinyon v. Chicago, etc, 
R Co, 92 NW. 40. 118 Iowa 349, 96 
Am S R. 382 

73- Neh—^Kinney y Chicago, etc, 
R. Co, 138 N.W. 677. 93 Neb. 883. 

74i Ala—^Hayes v Atlanta^ etc, R. 
Co, 84 So 666, 17 Ala App 220, 

52 C J. p 104 note 52. 

75. Mo.—^RadclilTe v. St Louis, etc., 
R. Co, 2 S.W. 277, 90 Mo. 127. 

52 C.J. p 105 note 53. 

76, Ga—Williams v. Central of 
Georgia R. Co., 96 S.E. 13, 22 Ga 
App 386- 
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cars, *^7 of negligence to support a charge of negli¬ 
gent killing,'^ 8 but not of actual participation by de¬ 
fendant company, since proof of negligence of its 
employees is sufficient.'^® An allegation as to the 
place of injur 3 , if not a material part of the cause 
of action, being made merely to locate where the 
injury occurred, need not be proved strictly as 
alleged In a common-law action the allegation 
of negligence is material and must be proved®^ 
Where the complaint alleges several negligent acts, 
any one of which would be sufficient ground for re¬ 
covery, proof in support of one of the stated 
groimds is all that is required for a recovery.®^ 
In an action under the statute plaintiff must 
prove the allegation that the road was not fenced,®® 
and such other allegations as are necessary to bring 
the case within the provisions of the particular 
statute sued on,®^ such as that the place was one 
which the statute required to be fenced, or was 
not one of the places excepted,®® that the time al¬ 
lowed by statute for the construction of the fences 
had elapsed,®^ and that the failure to fence occa¬ 
sioned the injury complained of.®® However, in 
an action under the statute an allegation of negli¬ 
gence is unnecessary, and, if made, need not be 
proved,®® unless under the terms of the statute de¬ 
fendant was under no obligation to fence at the 
place where the accident occurred.®® Where the 
statute merely allows the landowner to construct 
the fences if not erected by the railroad company 
within a certain time after completion of the road, 
it does not affect the liability of the company for 
failure sooner to construct them, and it is not nec¬ 
essary for plaintiff to show that such time had 
elapsed at the time of the injury.®^ 

c. Evidence Admissible under Pleadings 

(1) In general 

77. Ala—Hayes v. Atlanta, etc, R 
Co.. 84 So. 666, 17 AlaApp 220. 

78. Colo —Chicago, etc., R. Co. v. 

Rhodes, 121 P. 769, 21 ColoApp. 

229. 

79. Ala —Southern R. Co. v. Hohson, 

58 So 761, 4 AlaApp. 408—Central 
of Georgria R Co. v. Thomas, 66 So 
448, 1 Ala.App. 267. 

SOu Ala—^Western R. Co v. McPher¬ 
son, 40 So 934, 146 Ala 427—Cen¬ 
tral of Georgia R Co. v Thomas, 

56 So. 443, 1 Ala.App. 267. 

81. Ill—^Terre Haute, etc., R. Co. v. 

Augustus, 21 Ill. 186 
Mo —Calvert v. Hannihal, etc., IL 
Co., 34 Mo. 242. 

88. Tex.—^International, etc, R. Co 
V. Schram, Civ.App., 138 SW. 195. 

62 C J. p 106 note 61. 


(2) Under allegations of negligence 

(3) Under general issue or general de¬ 

nial 


(1) In General 

The evidence must correspond with the allegations 
and be restricted to the Issues. 

In compliance with general rules, as discussed in 
Negligence § 201 and Reading §§ 524, 525, the evi¬ 
dence must correspond with the allegations and 
be restricted to the issues.®® An allegation of the 
killing of the animals and their value made against 
a railroad whose track is fenced does not afford a 
basis for admitting evidence that animals were 
killed while on the track in the absence of a further 
averment of negligence.®® An allegation that plain¬ 
tiff’s animal was killed by collision with defendant’s 
train is sufficiently broad to admit evidence that it 
was so injured by the collision as to necessitate 
its being killed ;®4 but since where animals are 
killed at different times the causes of action are 
separate and distinct, if the complaint charges only 
one occurrence, evidence is not admissible of in¬ 
juries to animals at a time different from that al¬ 
leged in the complaint.®^ An allegation that plain¬ 
tiff sustained damages in a specific sum is tanta¬ 
mount to an allegation of value, and in the absence 
of demurrer is sufficient to permit evidence of the 
market value of the animals killed.®® Evidence 
of a particular defect is admissible under an alle¬ 
gation in general terms of a defective fence with¬ 
out specifying the defect.®"^ 

(2) Under Allegations of Negligence 

(a) In general 

(b) Specific acts of negligence 

(c) In operation of tram 

89. Mo—^Radclilfe v St Louis, etc, 
R Co, 2 S.W. 277, 90 Mo 127. 

62 C J p 105 note 88. 

90. Tex—^Pt Wortli, etc, R. Co v. 
Hodffe, 126 SW 350, 68 TexCzv. 
App 640. 

91. Mo —^Blewett v. Wyandotte, etc, 
R Co, 72 Mo 683. 

98. Ark—St Louis, etc, R. Co. v. 

Kimxnons. 32 S W 606, 61 Ark. 200 
52 C J p 102 note 87. 

93. Tex—Texas, etc, R. Co v. Lov¬ 
ett, Civ.App, 199 SW. 498 

94 . Mo —Skepard v. Kansas City, 
etc, R. Co, 65 MoA.pp. 353. 

95. Ind—^Indianapolis, etc., R Co. v, 
Sims. 92 Ind. 496. 

93. Tex—Worth v. Hickox, Cir 
App. 103 SW 202 
97. Mo — Smith V Chicag-o, etc, R 
Co., 106 S.W. 10, 127 Mo.App. 160. 


83. Ind—Pittsburgh, etc., R. Co v. 
Hackney, 53 Ind 488—^Indianapolis, 
etc, R. Co V. Wharton, 13 Ind 
609. 

84. Ill—Ohio, etc, R Co. V. Brown, 
23 IlL 94 

Utah.—Wilde v Union Pac R. Co, 
84 P.2d 1085, 96 Utah 164. 

85. Mo.—Cary v. St. Louis, eta, R. 
Co , 60 Mo 209. 

86. HI—Ohio, etc, R Co. v. Brown, 
23 Ill. 94 

87. Ill —Chicago, etc., R. Co. v Tay¬ 
lor, 40 Ill. 280—Ohio, etc, R. Co. v. 
Brown, 23 IlL 94. 

88; Iowa—Schmitt v Chicago, etc, 
R Co , 68 N W 716, 99 Iowa 426. 

Mo —^Montgomery v. Wabash, eta, R. 
Co., 2 SW. 409, 90 Mo. 446. 
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(a) In General 

Where negligence is alleged In general ternns with¬ 
out specifying the particular acts constituting such neg¬ 
ligence, evidence is admissible of any act or omission 
which tends to support the pleading. 

Where negligence is alleged in general terms 
without specifying the particular acts constituting 
such negligence, evidence is admissible of any act 
or omission which tends to support the pleading,^ ^ 
or of any degree of negligence necessary to enti¬ 
tle plaintiff to recover Under such allegation 
if the action is at common law and not based on 
the statute, evidence is admissible of statutory neg¬ 
ligence,^ such as a failure to give crossing signals,^ 
or running at a prohibited rate of speed,^ and, if it 
merely alleges negligent killing or injury and the 
form of allegation is not objected to, the evidence 
is not limited to negligence m the operation of the 
tram,4 but plaintiff may show negligence on the 
part of the company consisting in the obstruction of 
a crossing,5 or failure to fence its tracks.® 

(b) Specific Acts of Negligence 

If the plaintiff voluntarily limits his allegation of 
negligence to specific acts, evidence of the alleged acts 
or other acts of negligence necessarily implied therefrom 
Is admissible, but evidence of negligence with respect 
to other acts is inadmissible. 

If plaintiff voluntarily limits his allegation of 
negligence to specific acts, evidence of the alleged 
acts or other acts of negligence necessarily implied 
therefrom is admissible,*^ but evidence of negligence 
with respect to other than those alleged or neces¬ 
sarily implied therefrom is not admissible,® Thus, 
if the complaint charges a failure to fence, evidence 
is not admissible of negligence in the operation of 


the train,® or a defective condition of a crossing,iO 
or a failure to give crossing signals as required by 
statute.ii Under allegations of failure to erect and 
maintain fences, evidence that defendant's track 
was not fenced at the time and place of the acci¬ 
dent is admissible.i2 allegation of failure to 

erect and maintain fences and gates permits admis¬ 
sion of evidence that the fences were down,i® but 
not evidence of a gate being left open;i4 nor is 
such evidence admissible under an allegation of 
failure to keep a fence in repair.^® Where the 
complaint charges a failure to maintain sufficient 
cattle guards at a public crossing as required by 
law, evidence of negligent delay in removing snow 
from the cattle guards is admissible.^® An allega¬ 
tion that a gate fastening was out of repair will not 
admit evidence of want of fastening-^*^ 

Where the complaint contains a general allega¬ 
tion of negligence followed by allegations of spe¬ 
cific acts, plaintiff is restricted to the specific acts 
if the words qualif 3 nng the general allegations are 
words of limitation and not restricted if they 
are words of enlargement.^® If an allegation of a 
specific act of negligence is in somewhat general 
terms, evidence of particular facts having a tenden¬ 
cy to prove the specific act alleged is admissible.^® 

(c) In Operation of Tram 

Under a general allegation of negligence In the op¬ 
eration of the tram, which does not specify the particu- 
lar acts constituting such negligence, the plaintiff may 
introduce evidence of any negligence connected with the 
operation of the train. 

Under a general allegation of negligence in the 
operation of the train, which does not specify the 


98. N'eb —Omaha, etc, R Co v. 
Wright. 68 N.W 618. 49 Neb. 466. 

62 C J. p 103 note 94 

99. Ill —Rockford, etc.. R Co v. 
Phillips. 66 Ill 648 

52 C.J. p 103 note 95. 

1. Ala —Alabama Creat Southern R 
Co V McDaniel. 69 So 60, 192 Ala 
639 

Mo —^Barr v Hannibal, etc., R Co , 30 
Mo App 248 

51 Mo —^Braxton v. Hannibal, etc, R 
Co, 77 Mo 465 

52 C J. p 103 note 97. 

3. Ala—^Alabama Great Southern R 
Co V. McDaniel, 69 So 60, 192 Ala 
639 

52 C J. p 103 note 98 

4. Mo—Mack v St Louis, etc, R 
Co., 77 Mo. 232. 

5. Mo —Mack v St Louis, etc, R 
Co, 77 Mo. 232. 

6n Mo—Minter v. Hannibal, etc, R 
Co, 82 Mo. 128—Calvert v. Hanni¬ 
bal, etc, R. Co, 38 Mo 467. ^ 


7. Ind.—Lake Erie, etc, R Co v. 
Voliva, 101 NE 338. 53 Ind App 
170. 

62 C J. p 108 note 8. 

Failure to give signal 
Where the declaration charges fail¬ 
ure to give signals, evidence relating 
to the speed of the tram is admissi¬ 
ble, since such speed is a circum¬ 
stance to he considered in determin¬ 
ing the necessity for signals —^Dowse 
V Maine Cent. R R, 20 A 2d 629, 91 
NH 419. 

& Neb —Omaha, etc, R Co v 
Wright, 68 NW 618, 49 Neb 456 
52 C.J p 103 note 7. 

9. Mo—Collins V. Atlantic, etc, R 
Co., 65 Mo 230 —Cary v St Louis, 
etc., R. Co, 60 Mo 209 

lOi Iowa -—Davidson v Central Iowa 
R Co., 39 N.W 163, 75 Iowa 22 

11, Mo-—Collins V. Atlantic, etc., R. 
Co , 65 Mo 230. 

13. Pla—Seaboard Air Line R Co 
V. Harby, 46 So 590, 55 Pla 666. 
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Or—High v. Southern Pac. Co, 88 P 
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15. Ill—Illinois Cent R Co. v Mc¬ 
Kee, 13 Ill. 119. 

Ohio—^Megrue v. Lennox, 52 NE 
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Simmons, Civ App, 214 S.W 563 
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20. Okl—Pt. Smith, etc, R Co v 
McCormick, 108 P. 377, 26 Okl. 782 

52 C J. p 103 note 19. 
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particular acts constituting such negligence, plain¬ 
tiff may introduce evidence of any negligence con¬ 
nected with the operation of the train ,21 and evi¬ 
dence is admissible of negligence in failing to keep 
a proper lookout for animals ,22 or in failing to 
use due care to avoid the injury after the}*- were 
discovered or in operating the train at a pro¬ 
hibited or excessive rate of speed,24 or in failing 
to give signals at crossings,26 although there is 
also some authority to the contrary,26 or in fail¬ 
ing to ring a bell while running through city lim¬ 
its as required by an ordinance,^^ provided the ac¬ 
tion is at common law and not based specifically 
on the statute or ordinance prescribing the regula¬ 
tion 26 

On the other hand, under a general allegation of 
negligence in the operation of the train, the evi¬ 
dence must be confined to acts connected with the 
operation of the tram,26 and evidence is not ad¬ 
missible of a failure to fcnce,^® although there is 
also some authority to the contrary ,2^ or of a 
defective condition of a crossing ,22 or of the nght 
of way,23 or of the equipment of the train ;34 or 
failure to post notices of the injury as required by 
law;35 or that a gate in the fence was left open ,36 
or that the company had allowed the view of the 
track to become obstructed by bushes growing on 
the right of way;37 or allowed substances calcu¬ 
lated to attract animals to remain on the track 38 
An allegation of failure to keep a proper lookout 
does not aflFord the basis for admitting evidence as 
to the nature of the headlight 39 

(3) Under General Issue or General Denial 

Under the general issue or general denial, the de¬ 


fendant may not only put the plaintiff on proof of the 
whole charge contained in the complaint, but may give 
in evidence any evidence which contradicts or tends to 
contradict the material allegations of the complaint which 
the plaintiff must prove, and, under the broader general 
issue, suojeci; to certain exceptions, evidence of any 
new matter of defense or avoidance which will defeat the 
plaintiff’s claim is also admissible 

In a common-law action on the case pursuant 
to the general rule, as discussed in Negligence § 
201 b, defendant under a plea of general issue 
may not only put plaintiff on proof of the whole 
charge contained in the complaint ,^0 but may give 
m evidence, subject to certain exceptions, evidence 
of any new matter of defense or avoidance which 
will defeat plaintiff’s claim.41 Under a plea of not 
guilty which puts in issue merely the breach of dut}’’ 
or wrongful act alleged to have been committed 
by defendant, evidence denying defendant’s own¬ 
ership or operation of the train causing the injury 
is not admissible thereunder.42 Since, under a 
general denial, while proof of new matter is not 
authorized, facts independent of those alleged by 
plaintiff may be proved if they are inconsistent 
with the facts which he is bound to establish, as 
discussed in Pleading § 529, it has been held that, 
in a statutory action based on a failure to fence, 
defendant may show under a general denial that 
at the point where the animal came on the track 
it could not lawfully have maintained a fence,43 
even though in another count in the same action 
defendant has made a tender of single damages 
as a distinct defense to plaintiff’s claim for dou¬ 
ble damages and has thereby admitted for the pur¬ 
pose of trial of that particular count that it ought 
to have fenced; ^4 tjie general denial puts in 


21 . Ark.—^Missouri Pac. R Co v 
Edwards, 14 SW2d 230. 178 Ark 
732 

52 G J. P 103 note 20 

22. Ark —^Missouri Pac R Co v 
Edwards, supra 

62 C J p 104 note 21 

23. Okl—Kansas City Southern R 
Co V Sheffield, 188 P 682, 77 Okl 
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Tex—Galveston, etc, R Co v Dyer, 
CivApp, 38 SW 218 
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52 C J p 104 note 23 
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26. Idaho—Haner v Northern Pac 
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62 C J. p 104 note 27 
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So 723, 145 Ala 663 
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Co, 15 P. 362, 74 Cal. 9. 
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Co V Hogarth, 77 So 614, 74 Fla 
6Q5. 
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issue only defendant’s right to fence at the place 
in question, ^5 and, unless such affirmative defense 
IS specially pleaded, defendant cannot show a limi¬ 
tation or release of liability growing out of a pro¬ 
vision of Its charter,^® or conduct on the part of 
plaintiff amounting to an estoppel.'*'^ 

Contributory negligence on the part of plaintiff, 
in order to be available as a defense, must be es¬ 
pecially pleaded^® unless the complaint alleges that 
plaintiff was without fault or negligence.^^ 

d. Variance 

In accordance with general rules, the proof must 
correspond substantially with the allegations of the 
pleadings. A material variance ts generally fatal to a 
recovery, but an immaterial variance is not 

In accordance with the general rules of plead¬ 
ing, proof must correspond substantially with the 
allegations of the pleadings.®® Any material vari¬ 
ance is fatal to a recovery;®^ but a variance as to 
matters not materially affecting the cause of ac¬ 
tion and by which defendant has not been misled 
to his prejudice may be disregarded as immate- 
nal®2 or in such cases the ccunplaint may be amend¬ 
ed after the introduction of evidence so as to make 
it correspond with the facts as proved.®® 

§ 639. Presumptions and Burden of Proof 

a. In general 

b. Recovery of attome/s fees 
a. In Gkneral 

Where the statutes restrict the venue of actions for 
Injury to anhnals to the place of injury, the burden of 
proof to bring the case within the provisions of the stat¬ 
utes IS on the plaintiff. 

Where the statutes restnct the venue of actions 
for injury to animals to the place of injury, the 
burden is on plaintiff to show according to the pro¬ 


vision of the particular statute that the injury oc¬ 
curred in the county where the action is institut¬ 
ed,®"* or in the township or an adjoining township,®5 
as the case may be. 

Existence of local stock regulations, WTiere the 
general law of the state prohibits animals running 
at large, unless allowed to do so by local regula¬ 
tion, a person relying on an exemption from the 
general law has the burden of provmg such exemp¬ 
tion,®® and the presumption, in the absence of evi¬ 
dence of local regulation, is that, in the county 
where the injury occurred, the general law is in 
force.® ^ 

b. Recovery of Attorney's Pees 

Where recovery is sought under a statute allowing 
attorney's fees to the plaintiff on proof of certain facts, 
the burden is on the plaintiff to prove the facts author¬ 
izing recovery of attorney’s fees, and as to what would 
be a reasonable fee under the circumstances. 

Where recovery is sought under a statute allow¬ 
ing attorney's fees to plaintiff on proof of certain 
facts, the burden is on plamtiff to prove the facts 
authorizing recovery of attorney's fees,®® and as 
to what would be a reasonable fee tmder the cir¬ 
cumstances.®® Accordingly, where the statute al¬ 
lows recovery of attorney’s fees for failure to post 
notice of the injury or for failure or refusal to 
pay within the time fixed by statute after demand, 
the burden is on plaintiff to prove defendant's de¬ 
fault in these respects to entitle him to recovery 
of attorney’s fees.®® 

§ 640. -Liability Generally 

a. In general 

b. Finding dead or injured animal on or 

near track 

c. Ownership or possession of animals 

d. Ownership or operation of train 


45, Iowa.—Kingsbury v. Chicago, 
etc.. R. Co, 73 N.W 477, 104 Iowa 

63. 

46. Mo.—Kirby v. Wabash R. Co., 36 
Mo App. 345. 

47- Iowa —^Kingsbury v. Chicago, 
etc., R Co., 73 N.W. 477, 104 Iowa 
63 

48. Ark.—St Liouis, etc., R. Co. v 
Philpot, 77 S.W. 901, 72 Ark 23 

Ga.—Georgia R, etc., Co. v Wheeler, 
65 SE. 719, 6 GaApp 746 

49b S.C.—^Long v Southern R Co, 27 
3JBS 631, 60 S C. 49. 

50. Tex—Southern Kansas R. Co v. 
Graham, Civ App, 155 SW. 663. 

53 C.J. p 105 note 74 

Variance between notice and proof 
see supra i 637 b. i 


51. Tex.—Southeim Kansas R Co. v. 

Graham, supra. 

52 C J p 106 note 75. 

Time of injury 

A variance between the allegar- 
tion that the Injury took place on a 
designated date and proof that it 
took place on a different date has 
been held material—^Atlantic Coast 
Line R Co v. Manning, 152 So. 735, 
114 Fla. 3—62 CJ p 106 note 76 
Cf]. 

59. Ala—Southern R. Co. v. Pogue, 
40 So. 565, 145 Ala 444. 

52 C J. p 105 note 76. 

53. Ind—^Louisville, etc., R. Co. v. 
Overman, 88 Ind. 116. 

64, Kan.—^Kansas City, etc, R Co 
V. Burge, 19 P 791, 40 Kan. 734. 

52 C.J. p 116 note 18. 

65. Mo.—^Theener v, Kum, App., 132 
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SW.2d 707—Cook v, Kum, App, 
124 S W.2d 673 
52 C J. p 116 note 19. 

56. Okl—^Dickinson v. Stewart, 174 
P 233, 70 Okl 271—Missouri, K 
& T Ry. Co. V. Savage, 122 P. 666, 
32 Okl. 376—St. Louis & S. F. R 
Co V. Brown, 122 P. 136, 32 Okl 
483. 

67. Okl.—St Louis, etc., R. Co, v. 
Hardesty, 129 P. 739, 36 Okl. 682. 

Effect of stock laws* 

Generally see supra §9 553, 556. 
On statutory presumption of neg¬ 
ligence see infra 5 641 b 

68 . Tex—Quanah, etc, R. Co. v. 
Price, Civ.App, 192 SW. 806. 

59. Tex —Quanah, etc., R. Co. v. 
Price, supra 

ea Ark—^Lusk v. Cooper, 197 S.W. 
9, 180 Ark 241. 
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a. In General 

In actions against railroad companies for Injuries to 
animals, the burden is on the plaintiff to show every fact 
necessary to establish his cause of action, and, in the 
absence of statute, negligence on the part of the defend¬ 
ant will not be presumed. 

In actions against railroad companies for inju¬ 
ries to animals, as m other actions, the burden is 
on plaintiff to show every fact necessary to estab¬ 
lish his cause of action,and he must show that 
the injury complained of was done by defendant 
In the absence of statute, negligence on the part of 
the company will not be presumed,but on the con¬ 
trary it will be presumed that the tram was oper¬ 
ated with ordinary care and diligence,^4 particular¬ 
ly where the animal injured was a trespasser, 
and the burden is on plaintiff to show negligence 
on the part of the railroad or its employees 6^ and 
that such negligence was the cause of the injury 
complained of,®*^ even where the negligence con¬ 
sists m the omission of some statutory duty.^s So, 
also, in jurisdictions where railroads are required 
to fence their tracks, if the animal came on the 
track at a place not required to be fenced, no pre¬ 
sumption of negligence arises from the absence of 
a fence at such place,®^ and the burden is on plain¬ 
tiff to show negligcnce,70 and that such negligence 
was the cause of the injuryJl Likewise, the same 
rule applies in cases where the animal came on the 
track by breaking over a sufficient fence or prop¬ 
erly constructed cattle guard.'^^ 

b. Finding Dead or Injured Animal on or near 

Track 

The mere fact that an animal is found dead or in¬ 
jured in the Vicinity of a railroad track raises no legal 


presumption that it was killed or Injured by a train, 
and the burden is on the plaintiff to establish by other 
evidence that It was so killed or injured. 

The mere fact that an animal is found dead or 
injured in the vicinity of a railroad track raises no 
legal presumption that it was killed or injured 
by a train, and the burden is on plaintiff to estab¬ 
lish b}’' other evidence that it was so killed or in- 
iured.'^2 Likewise, statutes establishing a presump¬ 
tion of negligence from the fact of injury or kill¬ 
ing do not create any presumption of killing by 
the railroad from the fact of finding the carcass on 
or near the track.74 Accordingly, where the body 
of an animal is found outside the right of way 
fence, the owner thereof has the burden of estab¬ 
lishing that the animal was killed by the train 
before the statutory presumption of negligence may 

apply.75 

c. Ownership or Possession of Animals 

The burden is on the plaintiff to show either owner¬ 
ship or possession of the animal injured. 

The burden is on plaintiff to show either owner¬ 
ship or possession of the animal injured,7 6 and to 
prove joint ownership where it is claimed.77 How'- 
ever, proof of plaintiff’s possession is prima facie 
evidence of his ownership 78 

d. Ownership or Operation of Train 

The burden is on the plaintiff to prove the defend¬ 
ant's ownership or operation of the road whe'*e the in¬ 
jury occurred; but maintenance and ownership of the 
right of way create a presumption of operation of the 
trains running thereon. 

The burden is on plaintiff to prove defendant’s 
ownership or operation of the road where the in¬ 
jury occurred ;79 but maintenance and owmership 


61. Anz —^Musgrave v. Southern 
Pac Co, 68 P 2d 202, 49 Anz 612. 

62 C J. p 106 note 79. 

62. Ala.—Miller-Brent Lumber Co 
V. Thompson, 85 So. 379, 204 Ala. 
202 . 

62 C J p 106 note 80 

63. Neb—Starke v Chicago, etc., R. 
Co, 118 NW 1066, 82 Neb. 800. 

62 C J p 106 note 82 

64. U S.—Campbell v. Receivers, C- 
C.Va., 4 F.Cas.No 2,367, 4 Hughes 
170. 

Mo—Jewett v Kansas City, etc., R 
Co, 50 Mo.App. 647. 

65. US—Campbell v. Receivers, C- 
CVa., 4 F.-CajaNo 2,367, 4 Hughes 
170 

66 . Ala.—Mobile, etc, R. Co. v. 
Glover, 43 So 719, 150 Ala- 386. 

Ga—^Atlantic Coast Line R. Co. v. 
Willis, 157 SE. 264, 42 GaApp. 
768. 

S.C.—Johnson v. Atlantic Coast Line 
R. Co., 60 S B.2d 226, 217 S.C. 190. 


Tenn —^Briggs v. Clawson Bros., 8 
TennApp 251 

Tex—Chicago, R. L & G Ry. Co. v 
Rhone, CivApp, 105 S.W.2d 707, 
error dismissed 
62 O J. p 106 note 86. 

67. Mont—^Fabert v. Northern Pac. 
R, Co, 261 P 646, 77 Mont. 446 

62 C J p 106 note 86 

68 . Mo —Holman v. Chicago, etc, 
R. Co, 62 Mo, 562 

Ohio—Didman v. Michigan Cent R. 
Co, 6 Ohio S. & CP 140, 7 Ohio N 
tP. 380 

69. Mo—Wier v. St. Louis, etc., R. 
Co., 48 Mo 658. 

70. Tex—^International-Great North¬ 
ern R. Co V Allen, Civ.App, 7 
S W.2d 900 

61 C.J. p 107 note 91. 

71- Tex —^Houston, etc, R Co. v. 
Barr, CivApp, 18 S.W.2d 697. 

72. Ill —Chicago, etc., R. Co. v. 
cutley, 38 Ill. 410. 
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73- Ala—Central of Georgia R. Co. 
V Williams, 80 So. 880, 202 Ala. 
496 

52 C J p 111 note 84. 

Direct or circumstantial evidence 
is suiricient—^Missouri Pac R Co. v 
Hull, 33 SW2d 406, 182 Ark 873. 

74- La —^Dei rick v Thompson, App , 
11 So.2d 86 

62 C.J p 111 note 86. 

75. Ark.—^Missouri Pac R. Co, v. 
Briner, 209 S.W2d 106, 213 Ark. 
18. 

76. Iowa,—Welsh v. Chicago, etc, 
R. Co, 6 N W. 13, 63 Iowa 632 

62 CJ p 111 note 91 
Persons entitled to damages see su¬ 
pra 9 557. 

77. Ill.—^Illinois Cent R, Co v. 
Finnigan, 21 Ill. 646. 

78. Ind.—Toledo, etc., R. Co v. 
Stevens, 63 Ind. 337 

79- Ill.—Ohio, etc., R Co. v. Taylor, 
27 ni. 207. 
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of the right of way create a presumption of oper¬ 
ation of the trains ninning’ thereon;®^ and a de¬ 
fendant in possession of tracks, and bndges is 
presumed to be the owner of the land on which they 
are built, in the absence of evidence to the con¬ 
trary 81 Where railroad tracks are being used by 
two or more different railroads, the presumption, in 
the absence of rebutting evidence, is that the rail¬ 
road owning the right of way is the company op¬ 
erating the tram which injured the animal,82 and, 
if the action is brought against a company not 
owning the track, the burden is on plaintiff to prove 
that the injury was caused by one of defendant’s 
trams.83 \\"here defendant’s operation of the rail¬ 
road is established, the operation of the particular 
car or train responsible for the injury is presumed 
to be with defendant's authority and consent. 84 

§ 641. -Fact of Killing or Injury 

a. In general 

b Statutory provisions 

c. Existence or absence of lawful fence 

a. In G^eral 

Although there is some authority to the contrary, 
m most Jurisdictions, In the abseace of statute, the mere 
fact that an animal is killed or injured by a tram raises 
no presumption of negligence on the part of the railroad 
company or Its servants, and the burden Is on the plain¬ 
tiff to show the existence of such negligence. 

The rule followed in a majority of the juris¬ 
dictions is that, in the absence of statute, the mere 
fact that an animal is killed or injured by a train 
raises no presumption of negligence on the part 
of the railroad company or its serv'ants,85 and the 
burden is on plaintiif to show the existence of 
such negligence;®® and this rule has been applied 


where the killing was at a place on the track which 
IS not required to be fenced under the fencing stat- 
utes.®*^ 

In some jurisdictions, however, even in the ab¬ 
sence of statute, although the burden of showing 
negligence on the part of the railroad company 
rests throughout the case on the owner of the live¬ 
stock killed by the railroad train,8® proof of the 
injury is pnma facie evidence of negligence and 
the burden then shifts to the railroad company 
to go forward with the evidence to show that due 
care was exercised.®8 Where this latter rule is 
followed, It IS not limited in its application to cases 
where defendant introduces no testimony,®® but 
there is no longer a presumption of negligence 
whenever it is satisfactorily shown that those in 
charge of the train used all ordinary and reason¬ 
able care to avoid the injury.®^ Under this rule 
the existence of a stock law prohibiting animals 
from running at large does not destroy the pre¬ 
sumption,®® but is a material fact bearing on the 
effort of defendant to overcome the presumption.®® 

Still another view is that proof of the injury 
makes a pnma facie case of negligence,®^ but that, 
where the animal was wrongfully at large, plain¬ 
tiffs negligence in permitting the animal to be at 
large counterbalances the presumption of negli¬ 
gence arising from the fact of injury, and that the 
burden is on plaintiff to show such gross negligence 
or willful misconduct as will entitle him to re¬ 
cover under such circumstances,®® 

b. Statutory Provisions 

(1) In general 

(2) Constitution? lity of statutes 

(3) Evidence in rebuttal 


80* Ala—Southern R. Co v. Blank¬ 
enship, 70 So. 132, 194 Ala 368. 

81. Or —Todd V. Pacific R., etc, Co., 
110 P 391, 117 P. 300, 69 Or 249. 

82. Ala.—Southern R Co v Blank¬ 
enship, 70 So. 132. 194 Ala 368, 

83. Ala—^Mobile, etc, R. Co v. 
Borden Coal Co, 98 So. 315, 19 Ala. 
App 481 

84. Tex —QuanaJi, etc., R. Co. v. 
Price, Civ App, 192 SW. 805. 

85. Colo —Chicago, etc., R. Co v 
Rhodes, 121 P. 769, 21 Colo App 
229. 

52 C J. p 107 note 94. 

Instructions as to presumptions and 
burden of proof see infra § 681. 

86 . Colo.—^Atchison, T. & S. F. Ry. 


Co V. Gumaer, 125 P. 689, 22 Colo 
App 495 

52 C J p 107 note 94. 

87. Mo —Swearingen v. Missouri, 
etc, R, Co., 64 Mo. 73. 

88 . SC.—Johnson v. Atlantic Coast 
Line R Co., 60 S.R2d 226, 217 S. 
C. 190 

89. SC—Johnson v Atlantic Coast 
Line R Co, supra, 

52 C J p 107 note 97. 

Buie held inapplicable to dogs 

S C —IF'owles V, Seaboard Air Line R. 
Co. 53 SB. 634. 73 SC. 306—Wil¬ 
son V. Wilmington, etc., R. Co., 44 
SCL 62. 

52 C*J. p 24 note 76 [a]. 

90. SC —Johnson v. Atlantic Coast 
Line R. Co., 60 iSJQ 2d 226, 217 S.C. 
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190—Joyner v South Carolina R 
Co, 1 SB 52, 26 SC 49. 

91. S C —Johnson v Atlantic Coast 
Line R. Co., 60 S B.2d 226, 217 6 C 
190. 

Weight and sufficiency of evidence 
generally see infra §§ 655-666. 

92. S.C—^Davis V. Florida Cent, 
etc, R Co, 26 SB. 224, 47 SC. 390 
—Joyner v. South Carolina R. Co, 
1 S B 52, 26 S C 49—Jones v. Co¬ 
lumbia, etc., R. Co., 20 SwB. 249. 

93. S.C—Davis V. Florida Cent, 
etc., R. Co, 25 S.B 224, 47 SC. 390. 

52 C J. p 110 note 76 

Questions of law and fact generally 
see infra §$ 668-678 

94. Wis.—Galpm v. Chicago, etc, 
R. Co., 19 Wis. 604. 

95. Wis,—GaJpln v. Chicago, etc, 
R. Co., supra. 
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(4) Effect of failure to construct or 

maintain fence 

(5) Effect of stock laws 

(1) In General 

In a nunber oF jurisdictions the common-law rule 
as to the burden of proof has been changed by statute, 
and, under these statutes, it has been held that proof 
of the injury to an animal by a railroad train is prima 
facie evidence of negligence, placing the burden on the 
company to rebut the presumption of negligence 

Although it has been stated in some decisions 
that a statute in terms stating that the killing is 
“prima facie evidence of negligence” means no 
more tlian evidence sufficient to carry the case to 
the jury and to justify, but not compel, a verdict 
as for a negligent wrong,98 and does not place the 


burden on the railroad company to rebut the pre¬ 
sumption of negligence,®^ m a number of juris 
dictions the common-law rule as to the burden oJ 
proof has been changed by statute, and, under these 
statutes, proof of the injury to an animal by a rail¬ 
road irain is pnma facie evidence of negligence 
placing the burden on the company to rebut the 
presumption of negligence,®® and entitling plaintiff 
to recover in the absence of evidence in rebuttal.®® 
Accordingly, where the statutes prescribe certain 
duties and precautions to be taken by the railroad, 
the burden is on the railroad to show that there 
was a compliance with the statutory requirements,^ 
or legal excuse or justification for its noncompli¬ 
ance,^ and the presumption is restricted, under 
some statutes, to cases of failure or violation of 


9S. N C —^Ferrell v Norfolk South¬ 
ern B. Co , 129 SE 155. 190 NC 
126—Hanford v Southern R Co, 
83 SE 470, 167 NC 277 

Sufllciency of evidence to overcome 
presumption of negrliirence as ques¬ 
tion for jury generally sea infra 
§ 672. 

97. NC—^Ferrell v. Norfolk South¬ 
ern R. Co, 129 SE 155. 190 NC 
126. 

98: Ala—^Alabama Great Southern 
R Co. V Smelley, 187 So 630, 237 
Ala 471—Louisville & N R. Co v 
Martin, 137 So. 26, 223 Ala 410— 
Louisville & N R. Co v Sellers, 
134 So 8, 222 Ala 616—^Louisville 
& N. R. Co. V Green, 133 So. 294, 
222 Ala 667—^Alabama Great 

Southern R. Co v. Hill, 43 So 2d 
136, 34 Ala App 466, certiorari de¬ 
nied 43 So 2d 139, 253 Ala 124— 
Perry v Atlantic Coast Line R. 
Co , 42 So 2d 837, 34 Ala App 644— 
Gulf, M. & O R Co. V Phifer, 42 
So.2d 44, 34 Ala.App 688—L & N 
R Co V Holmes, 27 So 2d 878, 32 
Ala.App. 551—Gulf, M & O. R 
Co, V Scott, 27 So 2d 150, 32 Ala. 
App 326, certiorari denied 27 So 2d 
162, 248 Ala. 260—Alabama Great 
Southern R Co. v. Christian, 163 
So. 466, 26 Ala.App 555—Central of 
Georgia Ry Co. v Gholston, 129 
So 706, 24 Ala App, 18 

Ark—Chicago, R. I. & P R Co v. 
Reeves, 231 S W 2d 103—^Missouri 
Pac. R. Co. V. Bnner, 209 S.W 2d 
106, 213 Ark 18—St Louis-San 
Francisco R. Co. v. Call, 122 SW 
2d 178, 197 Ark 226—^Missouri Pac 
R Co V Mobley, 91 SW2d 611, 
192 Ark 396—Chicago, R I & P. 
Ry. Co V Fowler, 65 S,W 2d 75, 
186 Ark 682—^VCissouri Pac R Co 
T. Hull, 33 S.W 2d 406, 182 Ark 
873—^Missouri Pac. R. Co v Foltz, 
83 SW.2d 61, 182 Ark 941—St 
Louis-San Francisco Ry Co. v 
Cole, 27 SW2d 992, 181 Ark. 780 

Fla.—Seaboard Air Line Ry. Co v 


Watson, 137 So 719, 103 Fla. 477, 
appeal dismissed 53 S Ct 32, 287 U 
S 86, 77 LEd 180, 86 A L R 174 
Ga—^Atlantic Coast Line R. Co v. 
Rowe. 64 SB 2d 216, S3 GaApp 540 
—Atlantic Coast Line R Co v. 
Mercer, 60 S E 2d 649, 82 Ga App. 
312—^Atlantic Coast Line R Co v 
Carver, 57 SE2d 692, 81 GaApp 
26—^Atlantic Coast Line R Co v. 
Hodges, 54 SE2d 500, 79 GaApp 
563—^Atlantic Coast Line R Co. v. 
Martin, 63 SB.2d 176, 79 GaApp 
194—^Powell V Rogers, 42 S E 2d 
573, 75 GaApp 166—^Jones v 
Powell, 30 SB 2d 446, 71 GaApp 
202—Savannah & A. Ry Co. V- De 
Busk, 23 SE2d 529, 68 GaApp 
629—^Pidcock v Stripling, 19 S E 2d 
178, 66 Ga,App. 692—Macon, D & 
S R Co V Stephens, 19 S E 2d 
32, 66 GaApp 636—^Powell v. An¬ 
derson, 193 SE 450. 66 GaApp 
692—^Alabama Great Southern R. 
Co. V. Forester, 157 S B. 924, 43 
Ga.App. 66. 

La—^Moody v. Texas & P. Ry. Co., 
App, 37 So 2d 346—Cathey v. 
Louisiana & A Ry. Co., App, 30 
So.2d 763—^Derrick v. Thompson, 
App, 11 So 2d 86—^Edwards v 
Thompson, App, 2 So.2d 493—Du¬ 
mas V. Thompson, App, 186 So 
307—^Holley v Louisiana & A Ry 
Co, App , 165 So 790—Campbell & 
Co V Texas & P Ry Co., App, 162 
So. 351, amended on other grounds 
165 So 786—^Boyd v. Kansas City, 
S & G. Ry Co. App, 147 So 100— 
Duke V Missouri Pac R. Co, App , 
142 So 333—Jackson v. Missouri 
Par R Co, App, 141 So 770— 
Gallaspy v. Louisiana Ry & Nav 
Co. 135 So 606, 16 La App 153. 
ND—Snyder v. Northern Pac. Ry 
Co, 286 NW 450, 69 ND. 266 
52 C J p 107 note 6 

Fuxpose of statute 

The purpose of statutes creating a 
presumption that the servants of the 
railroad company were negligent in 
the operation of the train which 
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caused the injury is to put the bur¬ 
den on the party to reveal the truth 
who IS most nearly in a position to 
know the facts A train is a large 
and complex vehicle and naturally 
its crew members are in better po¬ 
sition to know what, if anything, 
was wrong when an accident oc¬ 
curred For that reason the legisla¬ 
ture saw fit to require in such cases 
that the company go forward with 
the evidence and show that its serv¬ 
ants exercised all ordinary and rea¬ 
sonable care and diligence in operat¬ 
ing the tram —^Powell v American 
Sumatra Tobacco Co., 17 So 2d 391, 
154 IFla 237. 

Kind of crossing 

Owner of cattle having made pri¬ 
ma facie case under statute against 
railroad injuring them, railroad, hav¬ 
ing duty to produce evidence of ordi¬ 
nary care, had burden of showing 
what kind of crossings were in¬ 
volved.—^Hildebrand v. Chicago, B & 
Q R R, 17 P2d 651, 45 Wyo. 175. 

99. Ala—Gulf, M. & O. B. Co. v 
Scott, 27 So 2d 150, 32 Ala App 
326, certiorari denied 27 So 2d 162, 
248 Ala. 250 

Ark —^Missouri Pac R Co v Mob¬ 
ley, 91 SW2d 611, 192 Ark. 396— 
Missouri Pac B. Co. v. Foltz, 33 
S W 2d 51. 182 Ark 941 
La—^Holley v. Louisiana & A Ry 
Co, App, 165 So. 790—Gallaspy v 
Louisiana Ry & Nav Co, 135 So. 
606, 16 La.App. 163. 

Wyo—^Hildebrand v Chicago, B. & 
Q R. R, 17 P 2d SSI, 45 Wyo 175. 
62 C J. p 108 note 7. 

1. Ala.—^Alabama Great Southern R 
Co V. Smelley, 187 So. 630, 23'i 
Ala. 471 

52 CJ. p 108 note 9. 

2. Ala—Louisville, etc., R Co v 
Posey, 11 So 423, 96 Ala. 262 

Tenn—^Buford v Louisville, etc, R 
Co, 240 SW 759, 146 Tenn, 262. 
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§ 641 


the statutory duty 3 

The statutes, however, as discussed supra § 640 b, 
raise no presumption that the railroad company did 
the killing or caused injury, which fact must be 
afHrmatively shown by plaintiff; nor do they raise 
any presumption of wantonness or willful injury 
in cases where plaintiff's own evidence shows cir¬ 
cumstances which w’ould prevent his recovering 
merely on the ground of negligence;^ and, if the 
complaint specifies the particular acts of negligence 
relied on, the presumption extends only to the par¬ 
ticular negligence alleged but, where the suit 
is m a justice’s court and there is no petition al¬ 
leging negligence, the presumption will apply to 
any theory of negligence deducible from the facts 
as brought out by the evidence at the trial.® 

Application of statutes. The statutory presump¬ 
tion has been held to apply to cases of injury as 
well as where the animal was killed,*^ and without 
regard to whether the injury was mortal or oth¬ 
erwise.® The statutory presumption has been ap¬ 
plied to cases of injury to animals in the custody 
or under the control of the owner or some other 
person as well as to animals running at large,® 
and, in some jurisdictions, to injuries occasioned 
by trains, although not by collision with them,i® 
but a larger number of statutes have been construed 
as restricting their application to injuries inflicted 
directly by the cars or engine Under some of 
the statutes the presumption applies to injuries in¬ 
flicted at certain places,and only when the ac¬ 
tion is instituted within a certain time after the 
injury.!® The statute applies to injuries inflicted 
by logging railroads.!^ 

3- Colo —^Davis v Holly Sugar 
Corp, 231 P. 1091, 74 Colo 331 
4. Ark—St Louis, etc., R. Co. v 
Taylor, 20 SW. 1083, 57 Ark. 136 
La—^Mongogna v Illinois Cent. R. 

Co. 2 La,A., Orleans, 379 
6. Ga.—Georgia Cent H Co. v. 

Weathers, 47 S E 966, 120 Ga. 476 
6. Ga.—Gteorgia Southern, etc., R 
Co. V. Converse, 116 S.E. 20, 29 Ga. 

App. 411. 

7- Ark.—St Louis, etc, R. Co. v. 

Hagan, 42 Ark. 122. 
a Ark—St Louis, etc, R. Co. v, 

Hagan, supra. 

9. Ark—St Louis, etc, R. Co. v. 

Taylor. 20 S.W 1083, 67 Ark. 136. 

52 C J. p 109 note 33. 
la Ark—^St Louis, etc., R. Co. v. 

Bragg. 50 SW. 273, 66 Ark. 248— 

Little Rock, etc., R Co v. Payne, 

33 Ark 816, 34 Am-R. 55. 

11. AJa.—^Northern Alabama R. Co. 

V. Poster, 76 So. 979, 200 Ala, 621, 

52 C,J. p 109 note 35. 


If the case, by reason of the circumstances of 
the injury or the time of instituting the action, 
IS not within the application of the statute, the bur¬ 
den is on plaintiff to show negligence on the part 
of the railroad or its servants The statute does 
not apply where the action is brought before the 
statute goes into effect,!® unless the clause except¬ 
ing existing nghts, remedies, or defenses express¬ 
ly states that the exception shall not apply to rules 
of evidence.!'^ 

Statutes making proof of the injury by a railroad 
train to “any cattle or other live stock” prima fa¬ 
cie evidence of negligence, have no application to 
dogs,!® geese,!® or turkeys,®® but, where the stat¬ 
ute fixing the burden of proof on defendant rail¬ 
road in terms applies to “property,” dogs are held 
to be property, and to be within the statute.®! 

(2) Constitutionality of Statutes 

Statutes placing the burden of proof on the rail¬ 
road company to negative negligence on its part, when 
sued for injuries to animals, have been held valid. 

Following the general constitutional doctrine lim¬ 
iting the power of the legislature in changing rules 
of evidence in civil cases to the making of rules 
which do not preclude a party from presenting the 
facts supporting his theory of the case, as dis¬ 
cussed in Constitutional Law § 621, statutes plac¬ 
ing the burden of proof on the railroad company to 
negative negligence on its part, when sued for in¬ 
juries to animals, have been held valid ®® Accord- 
ingly^ in order to uphold its constitutionality, a 
statute providing that a railroad company “shall 
be liable in law for any damage done to live stock 
or other property by the running of the cars or 

Line R Co, 82 SE 1026, 166 NC. 
572, LRA1916B 163, AnnCas 
1916B 470. 

20. N C —^Addison v Norfolk South¬ 
ern R. Co., 129 SB. 156, 190 N.C. 
849 

21. Ala—^Louisville & N. R Co. v. 
Martin, 137 So 25, 223 Ala. 410— 
Louisville & N. R Co v. Green, 
133 So. 294, 222 Ala 667—Alabama 
Great Southern R. Co v. Hill, 43 
So 2d 136, 34 Ala App 466, certio¬ 
rari denied 43 So 2d 139, 253 Ala, 
124—Gulf, M & O R. Co v Phifer, 
42 So 2d 44, 84 Ala App 588. 

Ark—^Missouri Pac. R. Co v Hull, 
83 SW2d 406, 182 Ark. 873. 

52 C.J. p 24 note 80. 

22. Ala.—^Louisville & N. R Co. v 
Martin, 137 So 26, 223 Ala. 410— 
Louisville & N. R. Co. v. Green, 133 
So. 294, 222 Ala 557 

Fla—Seaboard Air Line Ry. do. v 
Watson, 137 So 719, 108 Fla 477, 
appeal dismissed 53 SCt 82, 287 
U.S. 86, 77 LBd. 180, 86 A.L.R. 174. 


12. Ala—Central of Georgia R. Co 

V Vaughan, 92 So. 652, 207 Ala 
381. 

52 C.J. p 109 note 38. 

13- NC—Coburn v Atlantic Coast 
Line R. Co., 44 SB 2d 200, 227 N 
C. 605. 

52 C.J. p 109 note 40. 

14- Ala—O’Rear v. Manchester 

Lumber Co, 60 So. 462, 6 AlaApp. 
461. 

15- Ala—Kansas City, etc., R Co 

V Henson, 31 So. 690, 132 Ala 628 
62 C.J. p 109 note 42. 

16- Colo.—^Burlington, etc, R Co. v 
Shelter, 40 P. 157, 6 Colo.App. 246 

17. Ala—Southern R Co. v. Pen¬ 
ney, 51 So 392, 164 Ala 188. 

la N.C—^Moore v. Charlotte Elec¬ 
tric R, etc, Co, 48 SE. 822, 186 
NC. 654, 67 L.RA 470. 

62 C.J. p 24 note 76. 

19. N.C.—James v Atlantic Coast 
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locomotives/’ although broad and positive in its 
terms, has been construed as imposing merely a 
prima facie liability and the burden of proof to 
show freedom from fault on the railroad company, 
but not depriving it of the opportunity to establish 
Its nonliability by evidence in rebuttal ^3 A for¬ 
tiori, a statute which in terms provides that the 
killing of animals by engines or cars shall be pnma 
facie evidence of negligence on the part of defend¬ 
ant railroad is within the power of the legislature 
to enact ^4 However, following another rule of 
constitutional law, deduced from the general doc¬ 
trine already stated, to the effect that the legislature 
may not arbitrarily provide that proof of one 
fact shall constitute even pnma facie evidence of 
another fact that it has no reasonable tendency to 
establish, it has been held that a statute creating 
a presumption of the railroad’s negligence from its 
killing of an animal on its track which is to pre¬ 
vail as against opposing testimony unless such tes¬ 
timony IS found by the jury to preponderate, as dis¬ 
tinguished from a presumption which merely sup¬ 
plies an inference of liability in the absence of 


evidence, is unconstitutionaL^S 

(3) Evidence in Rebuttal 

The statutory presumption of negligence or default 
m performance of a statutory duty arising from proof 
of killing or injury of an animal by a railroad tram is 
not conclusive but may be rebutted and overcome by 
evidence. 

The statutory presumption of negligence or de¬ 
fault in performance of a statutory duty arising 
from proof of killing or injury of an animal by 
a railroad tram is not conclusive but may be re¬ 
butted and overcome by evidence.26 in order to 
rebut the presumption, defendant must show affirm¬ 
atively that there was no negligence^^ or default 
in performance of a statutory duty,28 directing^S 
and confining^® its proof to the particular acts of 
negligence or statutory default charged in plain¬ 
tiff’s pleading The statutory presumption, it has 
been held, is merely a rule of evidence,^! and it 
is effectually overcome, whenever it is satisfactorily 
shown that those in charge of the tram used all 
ordinary and reasonable care to avoid the injury,82 
and that all the statutory requirements were com¬ 


as. Ark—Si, Louis, etc., R Co v 
Taylor, 20 SW 1083, 67 Ark 136— 
Little Rock, etc* R Co v Fayne, 
33 Ark 81C, 34 AmR. 55 

24. Ariz—Southern Pac Co v. Nel¬ 
son, 180 P 987, 20 Anz. 344 

25. tr.S —Western, etc, R Co. v. 
Henderson, Ga, 49 S Ct 446, 279 

U. S 639, 73 LEd 884 

Ga—Louisville, etc, R Co v. Camp¬ 
bell, 148 SE 920, 40 GaApp 130 

26. Ark.—Chicago, R. I & P R. Co. 

V. Reeves, 231 S,W2d 103—Mis¬ 
souri Pac. R. Co V Briner, 209 S 
W2d 106, 213 Ark. 18 

Ga—^Powell V Rogers, 42 S E 2d 673, 
76 GaApp 166—Savannah & A Ry 
Co V De Busk, 23 S E 2d 629, 68 
GaApp 629—^Pidcock v Stripling:, 
19 S.E2d 178, 66 GaApp. 692. 

62 CX P 109 note 47. 

27. Ala—^Louisville & N, R. Co, v. 

Mai tin, 137 So 25, 223 Ala. 410— 
Louisville & N. R Co v. Sellers, 
134 So. 8, 222 Ala 616—^Louisville 
& N. R Co. V Green. 133 So 29*4, 
222 Ala 667—^Alabama Great 

Southern R Co v Hill, 43 So.2d 
136, 34 Ala.App 466, certiorari de¬ 
nied 43 So 2d 189, 263 Ala. 124— 
Gulf, M & O R Co v. Phifer, 42 
So 2d 44, 34 AlaApp 588—Gulf, M 

O R. Co V Scott, 27 So 2d 150, 
32 Ala,App. 826, certiorari denied 
27 So 2d 162, 248 Ala 260—^Alaba¬ 
ma Great Southern R. Co v Chris¬ 
tian, 163 So 466, 26 AlaApp 666— 
Central of Georgia Ry Co v 
Gholston, 129 So 706, 24 Ala.App 
18. 

Ark.—^Missouri Pac. B. Co, v Mob¬ 
ley, 91 aW.2d 611. 192 Ark 396. 


Wyo —Corpus ITojls gnotea in Hilde- 
biand v. Chicago, B & Q R. R., 
17 P2d 661, 662, 46 Wyo 176. 

52 C J p 109 note 48. 

28. Tex—^International, etc, R. Co 

V Schram, Civ.App., 138 S W. 196 
Wyo—Corpus J'nxis quoted an Hilde¬ 
brand V Chicago, B * & Q R. R., 
17 P,2d 651, 652, 46 Wyo 176. 

29. Miss—Columbus, etc, R Co. v 
Nye, 104 So 90, 139 Miss. 296 

Wyo.—Corpus Onxls quoted In Hilde¬ 
brand V Chicago, B. & Q R. R , 
17 P.2d 651, 662. 46 Wyo 176- 

sa Ga—Georgia Cent. R Co. v. 

Bagley, 49 S B 780, 121 Ga. 781. 
Wyo —Corpus Jttrls quoted in Hilde¬ 
brand V Chicago, B. & Q. R. R, 17 
P2d 651, 652, 45 Wyo. 176 

31. Ga—Atlantic Coast Line R. Co. 
V. Rowe, 64 SE2d 216, 83 GaApp 
640—^Atlantic Coast Line R Co v. 
Mercer, 60 S E 2d 649, 82 GaApp 
312—Atlantic Coast Line R. Co. v 
Hodges. 64 S E 2d 500, 79 GaApp 
563—^Powell V. Anderson, 193 SE 
460, 66 Ga.App. 692. 

32. Ark.—Chicago, R I. & P. R. Co 

V Reeves, 281 SW2d 103—Chica¬ 
go, R. I. & P Ry Co v Eowler, 
65 SW2d 76, 186 Ark, 682—^Mis¬ 
souri Pac. R. Co V. Foltz, 33 SW. 
2d 61, 182 Ark 941—St Louis-San 
BTancisco Ry. Co v Cole, 27 S.W 
2d 992, 181 Ark 780 

Pla—Seaboard Air Line Ry Co v 
Watson, 137 So. 719, 103 Fla 477, 
appeal dismissed 63 SCt 32, 287 
US 86, 77 LEd. 180, 86 AL.R 
174 

Ga—Atlantic Coast Line R. Co. v. 
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Mercer, 60 S E.2d 649, 82 GaApp 
312—^Atlantic Coast Line R Co. v. 
Carver, 67 SE2d 692, 81 GaApp 
126—^Atlantic Coast Line R Co, v. 
Hodges, 54 S E.2d 600, 79 Ga.App 
663—^Atlantic Coast Line R. Co v. 
Martin, 63 S.E 2d 176, 79 Ga-App. 
194—Jones v. Powell, 80 S.B 2d 446, 
71 GaApp 202 
62 C J p 110 note 58. 

Weight and sulhciency of evidence 
where statutory presumption of 
negligence is rebutted generally 
see infra $ 656. 

^Ordinary care” defined 
Prima facie case made by statute 
where railroad injured cattle could 
be met only by evidence showing 
^'ordinary care,*’ namely, that degree 
of care which under same or sinular 
circumstances might reasonably be 
expected of ordinarily prudent per¬ 
son —^Hildebrand v Chicago, B & 
Q R R., 17 P.2d 651, 46 Wyo. 175 
Hvidenoe held sufiloient to rebut 
statutory presumption 

(1) In general—iFowell v. Rogers, 
42 S.E2d 673, 76 GaApp. 166 

(2) In action to recover damages 
for killing of plaintiffs mule by op¬ 
eration of defendant railroad com¬ 
pany’s tram, defendant’s evidence 
that visibility at time of accident 
was bad, that train was not being 
operated at over thirty-five miles per 
hour, that defendant’s servants kept 
vigilant lookout ahead and rang loco¬ 
motive bell, blew whistle, applied 
brakes, and did everything within 
their power to avoid striking mule 
after discovering it on track, was 
sufflcient, as matter of law, to rebut 
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plied wnthjSS or that compliance was impossible or 
would have been unavailing,34 or that there was 
no negligence as to keeping a lookout and after the 
animal was discovered all possible precautions were 
taken,3 5 or that under the circumstances nothing 
which might have been done could have avoided 
the accident.33 

In some jurisdictions when the railroad company 
introduces some evidence of the exercise of rea¬ 
sonable care and skill, the presumption vanishes,37 
while in others it has been held that merely some 
evidence is not sufficient to cause the presumption 
to vanish,38 but it must be adequate to meet or 
balance the prima facie case,3 9 which can be done 
only by evidence which shows the contrary or op¬ 
posite of the negligence presumed.^® In still other 
jurisdictions, it has been held that in view of the 
fact that the statutory presumption of negligence 
arises without any evidence of negligence, less 
evidence is required to rebut it than would be nec¬ 
essary if plaintiff made proof of actual negli¬ 


gence,^l and, where the facts as to the killing are 
all put in evidence, the statute has no application.'^ 2 

Subject to the above rules, it has been held that 
it IS not sufficient to show merely that there was 
probably no negligence *3 or that those in charge 
of the tram knew nothing of the occurrence of 
the mjury,44 or to show the exercise of due care 
in one respect only,as that all efforts were made 
to avoid the injury after discovery of the animal 
without showing that a proper lookout was main¬ 
tained,or the crossing signals given,^7 or where 
negligence might be imputed to the company from 
the acts or omissions of two or more of its serv¬ 
ants to show the exercise of due care on the part 
of only one of them.^3 

In any event, when satisfactory evidence of rea¬ 
sonable care has been introduced in rebuttal by the 
railroad company, such evidence is controlling, 
if not discredited or contradicted,^® and cannot ar¬ 
bitrarily be disregarded, 30 and the burden then 
shifts to plaintiff to establish defendant's negligence 


statutory prima facie presumption 
of their want of reasonable skill and 
care—Atlantic Coast Line R Co v 
Rowe, 64 SR 2d 216, 83 Ga.App 540 

(3) Evidence that locomotive head¬ 
lights were adjusted to shine on 
roadbed and that engineer was look¬ 
ing ahead constantly but could not 
see cow approaching track up a 
slight incline until it was within 
eight feet of track, fifty feet from 
locomotive, and that he immediately 
gave cattle alarm and applied brakes 
but could not stop train in time to 
avoid striking cow, overcame statu¬ 
tory presumption of negligence —^At¬ 
lantic Coast Line R Co v Martin, 
53 iSE2d 176, 79 GaApp 194 

(4) In action against railroad for 
damages for killing of cattle, pre¬ 
sumption of negligence created by 
proof that cattle were killed by train 
was rebutted when railroad intro¬ 
duced testimony of engineer and fire¬ 
man which clearly explained every 
material fact connected with the 
killing.—^Macon, D. & S R. Co v 
Stephens, 19 S.R 2d 32, 66 GaApp. 
636. 

Evidence held insufflcient to rebut 
statutory presumption 
Ga —^Pidcock v. Stripling, 19 S E 2d 
178, 66 Ga App 692 

La—Cathey v. Louisiana Sc A. Ry. 
Co, App., 30 So 2d 763. 

33. Ala—^Alabama Great Southern 
R Co V. Me Alpine, 80 Ala 73. 

34. Ala —Mobile, etc, R. Co v. 
Caldwell, 3 So 446, 83 Ala 196 

35- Ga—Atlantic Coast Line R Co 
V. Martin, 63 SE2d 176, 79 Ga 
App 194 

62 C.J. p 110 note 6L 


36. Ga—Powell v. Rogers, 42 SE 
2d 573, 75 Ga.App 166. 

52 C J p 110 note 63 

37. Ga—^Atlantic Coast Line R Co 
V Rowe, 64 SE2d 216. 83 GaApp 
540—^Atlantic Coast Line R Co v. 
Carver, 57 S.E.2d 693, 81 GaApp 
26—Jones v Powell, 30 S E 2d 446, 
71 Ga App 202 

38. Wyo —^Hildebrand v Chicago, B 
& Q R R, 17 P2d 661, 46 Wyo 

175 

39. Wyo—^Hildebrand v Chicago, B 
& Q R R, 17 P2d 651, 46 Wyo 

176 

Sufficient weight to overcome 
Under statute, where owner prov¬ 
ed that his mules were killed by 
tiain, a case in owner's favor was 
made out, and it then devolved on 
railroad company, if it would ex¬ 
culpate itself from inference of neg¬ 
ligence arising from owner's proof, 
to adduce proof of sufficient weight 
to overcome it—Edwards v Thomp¬ 
son, La App, 2 So 2d 493. 

40. Ark—Chicago, R. I & P Ry 
Co V Powler, 56 SW2d 75, 186 
Ark. 682 

Wyo—^Hildebrand v. Chicago, B & 
Q R R, 17 P 2d 661, 45 Wyo 176 

41. ND—Snyder v. Northern Pac. 
Ry Co, 286 NW 450, 69 ND 266 
—Stoebei v Minneapolis, etc, R 
Co, 168 N.W 662, 40 ND 121 

42. Fla—^Powell v. Amciican Suma¬ 
tra Tobacco Co., 17 So.2d 391, 164 
IPla 227. 

N.D—Snyder v Northern Pac. Ry 
Co, 286 NW 460. 69 ND 266 
Wyo— Corpus Juris cited in Hilde- 
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brand v. Chicago, B & Q R R, 
17 P2d 651, 654, 45 Wyo 175 

62 C J p 108 note 12 

43. N C —Clark v Western North 
Carolina R Co, 60 N C 109 

63 C J P 110 note 62 

44. Ky—Louisville, etc, R Co v 
Monlsomery, 32 SW 738, 14 Ky 
L 807 

45. Ark—St Louis Southwestern R 
Co V Costello, 66 SW 270, 68 Ark 
32 

52 C J. p 110 note 64. 

46. Ark —St Louis, etc, R Co. v 
Costello, 56 SW. 270, 68 Ark 32 

62 C J p 110 note 55. 

47. Ark —St Louis, etc, R Co. v. 
Hendricks, 13 SW 699, 63 Ark 
201 

48- Ark —St Louis Southwestern 
R Co V Ledbetter, 20 S W.2d 632, 
180 Ark 114. 

52 C J p 110 note 57. 

49. Ga—^Atlantic Coast Line R. Co 
V. Mercer, 60 S E 2d 649, 82 Ga 
App 312—^Atlantic Coast Line R 
Co V Hodges, 64 S E 2d 600, 79 
GaApp. 663—^Atlantic Coast Line 
R Co V Martin, 63 S,E 2d 176, 
79 GaApp 194—Savannah & A 
Ry Co v De Busk, 23 S E 2d 629. 
68 GaApp. 629—^Alabama Great 
Southern R Co v Forester, 167 S. 
E. 924, 43 GaApp 66. 

50. Ark —St Louis-San Francisco 
R Co V Cole, 27 SW2d 992, 181 
Ark 780 

Ga —^Atlantic Coast Line R Co v 
Hodges, 64 G.E.2d 500, 79 GaApp 
563. 
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by a preponderance of the evidence, without any 
aid from the statutory presumption of negligence,®^ 
although in some jurisdictions under similar stat¬ 
utes it has been held that, even though the pre¬ 
sumption disappears with the introduction of con¬ 
trary evidence by defendant, the burden still re¬ 
mains on defendant to overcome with his evidence 
the inferences naturally deducible from the facts 
presented by plaintiff in support of his charge of 
negligence or violation of a statutory duty.®^ 

(4) Effect of Failure to Construct or Main¬ 
tain Fence 

In the absence of a statutory obligation to fence, a 
statutory presumption of negligence arising from the 
killing of animals casts on a railroad company, which has 
failed to fence its tracks, the burden of proving that the 
Injuries to stock on its track were not caused by its 
negligence 

In the absence of a statutory obligation to fence, 
a statutory presumption arising from the killing of 
animals casts on a railroad company, which has 
failed to fence its tracks, the burden of proving 
that the injuries to stock on its track were not 
caused by its negligence ®3 Where there is a stat¬ 
utory obligation to fence, and where the provisions 
creating a presumption of negligence from the kill¬ 
ing are construed to be applicable only when ani¬ 
mals are killed or injured at places where the stat¬ 
ute makes it the duty of the railroad to fence, the 
presumption does not apply where the injuries are 
inflicted at places where, under the statute, the 
railroad is not required to fence However, 
where the statutory provisions creating the pre¬ 
sumption against the railroad are in general terms 
and contain no exceptions in favor of railroads 


as to accidents occurring in places where fencing 
is not required, it has been held that the presump¬ 
tion does apply with respect to the killing of ani¬ 
mals at such places.®^ 

(S) Effect of Stock Laws 

Although there is authority to the contrary, general¬ 
ly in jurisdictions where proof of Injury raises a pre¬ 
sumption of negligence which must be rebutted by the 
railroad co'mpany, the existence of stock laws prohibiting 
animals from running at large does not destroy the pre¬ 
sumption. 

In jurisdictions where proof of injury raises a 
presumption of negligence which must be rebutted 
by the railroad company, the existence of stock 
laws prohibiting animals from running at large 
does not destroy the presumption.®® However, in 
some junsdictions, where animals are permitted to 
run at large in violation of a local regulation, the 
presumption of negligence has been held inap¬ 
plicable,®*^ and plaintiff has the burden of show¬ 
ing negligence on the part of the railroad com¬ 
pany.®® 

c. Existence or Absence of Lawful Fence 

In the absence of a statute providing otherwise, where 
a railroad company has properly fenced its tracks, no 
presumption of negligence arises from the mere fact 
that an animal was Injured thereon, and the burden is 
on the plaintiff to show that there was negligence on 
the part of the company which caused the injury. 

Where a railroad company has properly fenced 
its tracks, no presumption of negligence, except 
where, and to the extent that, the matter may be 
affected by statutory provisions, arises from the 
mere fact that an animal was injured thereon,®9 
and the burden is on plaintiff to show that there 


51. Ga—^Atlantic Coast Line R Co 
V Rowe, 64 SESdl 216, 83 GaApp. 
540—^Atlantic Coast Line R Co, v. 
Mercer, 60 S.B 2d 649, 82 GaApp. 
312—'Atlantic Coast Line R, Co. v. 
Carver, 57 S B 2d 692, 81 GaApp 
26—Atlantic Coast Line R. Co v 
Martin, 53 S.B 2d 176, 79 Ga App 
194—Jones v Powell, 80 S E.2d 
446, 71 GaApp 202—^Macon, D & 
S R Co V Stephens, 19 S B 2d 
32, 66 GaApp. 636 

Wyo—^Hildebrand v, Chicago, B & 
Q R R, 17 P2d 651, 46 Wyo 176 

Dogs 

(1) In action by owner of dog 
against railroad to recover for kill¬ 
ing of dog by train, evidence by rail¬ 
road that no member of tram crew 
saw dog, shifted burden on owner of 
dog to produce evidence tending to 
show that train crew saw dog and 
should reasonably have known, that 
it was helpless or Indifferent, and 
failure to do so required an affirma¬ 
tive charge for railroad—Gulf, M, & 


O R. Co V Phifer, *42 So 2d 44, 34 
Ala App 588. 

(2) In order for owner to recover 
for death of dogs struck by tram 
some proof of negligence in opera¬ 
tion of train was required—Chicago, 
R I & P R Co V Reeves, Ark, 
231 SW2d 103. 

52- SD—True v Chicago, etc., R 
Co., 173 NW 642, 42 iS D. 85 
52 C.J. p 108 note 16. 

53. La—^Friedman’s Estate v. Tex¬ 
as & Pac Ry Co, 25 So.2d 88, 209 
La 540—Wise v Texas & P Ry. 
Co, App, 45 So 2d 368—Moody v. 
Texas & P. Ry Co, App, 37 So. 
2d 346—^Abraham v Texas & P 
Ry. Co , App , 24 So 2d 886—^Daugh- 
drill V Texas & N O R Co, App, 
i20 So 2d 644—'Friedman v Texas & 
P. R Co, App, 18 So 2d 845— 
Snuth V Thompson, App., 186 So 
71 —Jeter v. Texas & P. Ry. Co, 
App, 149 So 144—^Boyd v Kansas 
City, S. & G Ry. Co, App, 147 So 
100—Pendleton v Missouri Pac. R. 
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Co, App, 146 So 689—^Duke v 
Missouri Pac. R Co, App, 142 So 
333. 

62 C j. p 110 note 67. 

Bailroad held not insurer of safety 
of animals 

Ark—Missouri Pac R. Co. v. Briner, 
209 SW2d 106, 213 Ark. 18 

54. Colo —^Denver, etc, R Co v 
Dunn, 103 P. 387, 46 Colo. 160 

Idaho.—^Tates v. Camas Prairie R. 
Co, 128 P. 545, 22 Idaho 803 

55. Mont—^Knop v. Chicago, etc., R 
Co, 187 P 1020, 67 Mont. 288 

56. ]Sr 0 —^Roberts v. Richmond, etc., 
R Co, 88 NC 660 

52 ax p 110 note 76. 

Existence of local stock regulations 
generally see supra § 639. 

57. Tex —Porter v El Paso, etc, R 
Co. Civ App. 124 S.W 708. 

58. Tex—Porter v. El Paso, etc, 
R Co, supra 

59. Mo —Warren v Chicago, etc, 
R Co, 69 Mo App 367. 
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was negligence on the part of the company which 
caused the injury complained of,6® and that there 
was such negligence after the animal was discov¬ 
ered on the track.®! Likewise, there is no presump¬ 
tion of negligence from the killing at places un¬ 
fenced where, under the fencing statute, the rail¬ 
road is under no obligation to fence,®2 and the 
burden is on plaintiff in such cases to establish the 
negligence of the railroad and that it caused the 
death of plaintiffs animal,®® 

§ 642. — ' Fences and Cattle Guards 

a. In general 

b. Places required to be fenced 

c. Place of entiy 

d. Defects 

a. In General 

In an action based on a fencing statute, as a gen¬ 
eral rule a prima facie case for the plaintiff is made by 
proof of plaintifPs ownership of the stock, the injury, 
and a failure to fence at the place in question. 

In an action based on a fencing statute, as a 
general rule a pnma facie case for plaintiff is 
made by proof of plaintiff’s ownership of the 
stock, the injury, and a failure to fence at the 
place m question,®^ and the burden is on defend¬ 
ant to show any facts or circumstances relieving it 
from this duty,®® unless such facts appear from 
plaintiff’s evidence,®® Likewise, it is generally 
held that the burden is on plaintiff to show that 
the road was not fenced®*^ at the place where the 
animal came on the track, as discussed infra sub¬ 
division c of this section, although some statutes 


are construed as placing the burden on defendant 
to show that the road was fenced ®® The general 
rule applied to actions under the various statutes 
IS that plaintiff has the burden of proving every 
fact necessary to bring the case within the appli¬ 
cation of the particular statute on which the action 
IS based,®® as, for example, that the railroad's 
failure to fence was at a place where it was re¬ 
quired to fence, as considered infra subdivision b 
of this section, or that he is a person entitled to 
the benefit of the statute,*^® or that the facts en¬ 
titling him to the recovery of double damages ex¬ 
isted.'^! In an action under the statute to recover 
damages occasioned by the railroad’s failure to 
fence, the burden is on plaintiff to show that the 
injury was a consequence of the absence of the 
fence,*^® or of a sufficient cattle guard ;73 but, 
where the injury and failure to fence are shown, 
plaintiff will be aided by a presumption that one 
was occasioned by the other in the absence of evi¬ 
dence on that point.*^^ 

Where defendant admits its failure to fence but 
seeks to avoid liability therefor on the ground of 
plaintiff’s agreement to maintain the fence and his 
receipt of compensation therefor,'^® or on the 
ground that, even if a lawful fence had been con¬ 
structed and maintained, it could not have re¬ 
strained the particular animal that was injured,76 
the burden is on it to establish these affirmative 
defenses by proof, there being in the latter case 
a presumption that a good and lawful fence such 
as the company is required to construct will ex¬ 
clude all domestic animals.77 


Effect of failure to construct and 
maintain fence as related to statu¬ 
tory presumption of negriigrence see 
supra subdivision b (4) of this sec¬ 
tion. 

60. La.—Moody v. Texas & P. Ry. 
Co., App, 37 So 2d 346—^Duke v, 
Missouri Pac. R. Co, App., 142 So. 
333, 

62 aj. p 111 note 80. 

61. Mo.—Perse v. Atchison, etc., R, 
Co, 61 Mo App, 171. 

62. Neb —Cox v. Chicag-o, etc., R. 
Co, 126 N-W. 399, 87 Neb. 136. 

62 iC J p 111 note 82. 

63. Tex—^Davis v. Wilson, CivA-pp., 
241 SW 662. 

62 C J. p 111 note 83. 

64. Mo—Collins V. St Louis, etc., 
R Co, App., 181 SW 691. 

52 C.J P 112 note 21 

Effect of failure to construct and 
maintain fence as related to stat¬ 
utory presumption of negligence 
see supra $ 641 b 

Pailure to fence as negligence in ac¬ 


tions based on negligence see su¬ 
pra § 569 

Weight and sufficiency of evidence 
as to fences and cattle guards see 
infra § 661. 

Statute held inapplicable 

Statute, reauiring railroad to fence 
right of way, and maJcing pnma fa¬ 
cie case on proof of injury alone, 
was inapplicable to action for injury 
to horses caused by cattle guards at 
private crossing—Harsch v. Chicago, 
R. I & P. Ry Co, 232 N.W. 144, 211 
Iowa 1377, 76 ALR 927. 

65. Tex —^Missouri, etc, R Co. v, 
Willis, Civ.App, 52 SW. 626. 

62 C J. p 112 note 22 

66. Mo.—Gilpin V. Missouri, etc, R. 
•Co, 94 S.W. 869, 197 Mo. 319— 
Spooner v St Louis Southwestern 
R. Co, 66 Mo App. 32. 

67. Tenn —Briggs v Clawson Bros, 
8 Tenn App 261. 

62 C J. p 112 note 24 

68. Tex—iPt. Woi*th, etc., R. Co v 
Jenkins, Civ.App., 252 S.W. 189. 

52 C J. p 112 note 26 
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69. Cal —Wills V Southern Pac. Co, 
161 P, 501, 31 Cal App. 723 

52 C J p 112 note 27. 

70. Cal—Wills V. Southern Pac. Co, 
supra 

Mo—Summers v. Hannibal, etc., R 
Co , 29 Mo App. 41 

71. Mo—Johnson v, iB^ansas City 
Southern R Co, App., 200 S W. 
686 . 

52 C.J p 113 note 30 

72. Wis —Lawrence v Milwaukee, 
etc, R Co, 42 Wis 322. 

73. Mo.—Miller v Chicago, etc, R. 
Co, 167 S.W. 1160, 180 Mo.App. 209 

74. Mo—Walther v. Pacific R Co, 
65 Mo 271 

52 C.J p 113 note 33. 

75. Ohio—Cincinnati, etc, R, Co v. 
Hoffhines, 22 N.E 871, 46 Ohio 
St. 643. 

52 C J. p 113 note 34 

76. Kan —^Missouri Pac B, Co. v. 
Baxter. 26 P. -49, 46 Kan 620 

62 C J. p 113 note 36 

77. Kan —^Missouri Pac R. Co. v. 
Baxter, supra. 
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Contractual liability. In an action to recover for 
injuries to plaintiff’s animals based on defendant 
railroad’s failure to fence its track in accordance 
with Its agreement to do so, a presumption of the 
existence of such agreement is raised by proof of 
the maintenance of such a fence for the prescriptive 
period of twenty ycars.'^S 

b. Plarces HeoLiured to Be Fenced 

It the statute by express terms requires fencing only 
at certain places or excepts certain places, the burden is 
on the plaintiff to show that the place in question was 
one which the company v/as required to fence, or was 
not one of the places excepted, if the place is one im¬ 
pliedly excepted, the burden is on the defendant to show 
that It was one which could not lawfully or properly 
have been fenced. 

If the statute by express terms requires fencing 
only, at certain places or excepts certain places, 
the burden is on plaintiff to show that the place 
in question was one which the company was re¬ 
quired to fence,or was not one of the places 
excepted,*® although in proving that the place 
of injury was not m a village or town plaintiff 
need only show that it was beyond the group of 
houses composing the village or town,*i and the 
burden is on defendant to show that the village 
or town extended beyond the houses if such was 
the fact *2 If the place is one impliedly except¬ 
ed, as distinguished from the places expressly ex¬ 
cepted, the burden is on defendant to show that 
it was one which could not lawfully or properly 
have been fenced,** as, for example, where main¬ 
tenance of fences or cattle guards would endan¬ 
ger the lives or safety of the company’s em¬ 
ployees,*^ or would obstruct the public highway,*5 
unless such facts appear from plaintiffs own evi¬ 
dence.*® If defendant bases its claim of immu¬ 
nity from obligation to fence on the fact that the 
accident happened on station grounds, the burden 
rests on it to show the extent of space necessary 
to be kept open for station purposes *7 The mere 


fact that the railroad has fenced a part of its track 
at a place where it was not obliged by law to fence 
does not furnish any ground for a presumption 
that the railroad has made a trap by so doing.** 

c. Place of Entry 

in order to recover against a railroad company for 
injuries to anima's on the ground of failure to fence, the 
plaintiff must prove that the animal entered on the right 
of way at a place where the defendant was under a duty 
to fence, and that the defendant had failed to discharge 
that duty; but, if there is no evidence as to where the 
animal came on the track, it will be presumed that it 
came on the track at the place where it was killed or 
injured. 

Since the place of entry governs the liability, as 
discussed supra § 567, in order to recover against 
a railroad company for injuries to animals on the 
ground of failure to fence, plaintiff must prove 
that the animal entered on the right of way at a 
place where defendant was under a duty to fence, 
and that defendant had failed to discharge that 
duty,*® and circumstantial evidence from which 
the fact can be legitimately inferred is sufficient 
for that purpose.*® However, if there is no evi¬ 
dence as to where the animal came on the track. 
It will be presumed that it came on the track at 
the place where it was killed or injured Where 
there are two or more openings in the fence, which 
It was the railroad’s duty to keep closed, it is not 
necessary to prove through which opening the 
animal went onto the track where it appears in 
the evidence that it went through one of them,** 
and it has been held that it is not necessary to 
prove entry on the track at a place where the rail¬ 
road should have fenced but had not, except where 
the ammal is struck at a point where the railroad 
IS not required to fence.** On the other hand, if 
there is no evidence as to the place of entry and 
it is shown that the place of injury was one not 
required to be fenced, it is also presumed that the 
company was not required to fence where the an- 


78. NJ—Titus V Pennsylvania R 
Co., 92 A 944, 87 N JLaw 167, Ann 
Cas 1917B 1261 

79- Idaho—^Montgromery v Chicago, 
etc, R Co, 217 P. 601, 87 Idaho 
667 

Mo—Clardy v. St. Louis, etc, R. 
Co., 78 Mo. 676. 

8 a Iowa —^Kyser v. Kansas City, 
etc, R, Co, 9 NW. 133, 56 Iowa 
207 

62 C J P 113 note 89. 

81. Ill—Ohio, etc,, R. Co. v. Irvin, 
27 Ill 178. 

82. Ill—Ohio, etc., R. Co v. Irvin, 
supra. 


83. Fla—Seaboard Air Line Ry. Co. 
V Maige, 147 So. 215, 109 Fla. 229. 

52 C J p 118 note 43 

84. Ind.—^Toledo, etc, R Co v. 
Jackson, 82 JSTE. 793, 5 IndALpp 
647 

62 C J P 113 note 44 

85. Ind—Cincinnati, etc, R Co v 
Jones, 12 NE 113, 111 Ind. 269. 

62 C.J. p 113 note 46. 

86 . Mo —Spooner v. St Louis 

Southwestern R, Co., 66 MoApp 
82. 

87. Okl—^Dickinson v. Stewart, 174 
P 233, 70 Okl 271 

Utah—^Roberts v Salt Lake, etc, 
R. Co, 176 P 866, 63 Utah 80. 
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88 . Mont —Bowers v. Chicago, etc, 
R Co, 201 P. 825, 61 Mont. 200 

89. Ind—^Pittsburgh, etc, R. Co v 
Staton, 145 N.E. 556, 82 IndApp. 
211 

62 CJ p 35 note 18, p 113 note 51. 

90- Ind—^Evansville, etc., R Co v 
Mosier, 1 NE. 197, 101 Ind 597 

91- Mo.—Corcoran v. Wabash R 
Co., 122 S W. 748, 138 Mo.App 408 

62 C J. P 113 notes 63, 64. 

92. Okl.—^Davis V. G W. Connelly 
Ranch Co, 229 P. 492. 103 Okl. 94, 

93. Or—^Meier v. Northem Pac R 
Co, 93 P. 691, 61 Or. 69—Sullivan 
V Oregon R., etc, Co., 24 P. 408, 19 
Or. 319. 
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imal entered.9* The presumption that the place 
of injury was also the place of entry is a rebuttable 
one,®® and, where there is proof of the place of 
entry, there is no occasion for indulging in any 
presumption.®® 

d. Defects 

In an action based on a failure of the railroad com¬ 
pany to maintain fences and cattle guards In a proper 
state of repair, the burden is on the plaintiff to show 
that they are not sufficient for the purposes for which 
they were intended. 

A statute requiring railroads to erect fences and 
cattle guards does not raise a conclusive presump¬ 
tion as a matter of law that they do not comply with 
the statute when for any reason stock get on the 
right of way and are injured,®^ and the burden is 
on plaintiff to show that thej- are not sufficient for 
the purposes for which they were intended and con¬ 
structed,®® that the animal came on the track through 
or over such defective fence or cattle guard,®® and 
that the place where the animal came on the track 
by reason of such defect was one which the compa¬ 
ny was required to fenced Where this is shown, a 
pnma facie case of negligence on the part of the 
railroad company is made,^ and the burden is on 
defendant to show its freedom from negligence.® 
Where it is shown that an animal escaped from an 
adjoining inclosure through a fence which defend¬ 
ant was bound to maintain and which at some places 
was defective and at others sufficient, it will be pre¬ 
sumed in the absence of evidence to the contrary 
that the animal escaped at the place where the fence 
was insufficient.^ 

Where liability ts limited to cases of collision be¬ 
tween the animal and the train after the animal came 
on the track through a defective fence, the burden 
IS on plaintiff to prove not merely the defect, but 
also the negligence of the railroad company beyond 
the matter of a defective fence where the injuries 
were received in some way other than in a collision 


with the train.® Accordingly, it has been held that 
plaintiff has the burden of further showing that 
defendant should reasonably have foreseen the 
possible presence of animals in an mclosure from 
which they might escape and wander on the right 
of way through the defective fence.® 

Knowledge of defect on the part of the railroad 
necessary to charge it with neglect in maintenance of 
a fence or cattle guard will be presumed without 
proof of actual notice, where the defect is shown 
to have existed for an unreasonable length of time 

§ 643. Crossings, Gates, and Bars 

In an action for injury to an animal based on the 
defective condition of a crossing, the burden is on the 
plaintiff to show that the injury occurred at the cross¬ 
ing and by reason of its defective condition; and, where 
the animal is injured by passing through a gate or bars 
in a railroad fence, the burden of proof is on the plain¬ 
tiff to show that the gate or bars were open through the 
defendant's fault. 

In an action for injury to an animal based on the 
defective condition of a crossing, the burden is on 
plaintiff to show that the injury occurred at the 
crossing and by reason of its defective condition;® 
and plaintiff is not relieved of that burden by a stat¬ 
ute requinng railroads to erect and maintain fences 
with farm crossings and gates wherever reasonably 
necessary and imposing liability on them for failure 
to do so;® but, where the defective condition and the 
railroad’s knowledge of it for a time long enough 
to have remedied it are shown, the burden is on the 
railroad to show that the defective condition was 
not the cause of the injury l® Where a statute re¬ 
quiring an opening in a railroad fence for the con¬ 
venience of the owner of land through which the 
railroad passes makes no provision as to the nature 
or kind of opening but leaves that detail to be deter¬ 
mined by the landowner and railroad, there is a 
presumption of the adequacy and sufficiency of the 
opening in the absence of evidence to the con¬ 
trary but, where a gate is shown to have been 


94. Ind—^Lake Erie, etc., R Co. v 
Kneadle. 94 Ind 454. 

95. Mo —Sowders v St Louis, etc, 
R. Co, 104 SW 1122, 127 Mo.App 
119 

96. Mo—McCullough v, Wabash R 
Co, 142 SW 357. 160 Mo.App. 342 

52 C J. p 114 note 57. 

97. Ariz —^Musgrave v. Southern 

Pac Co., 68 P 2d 202, 49 Anz 512 

98. Anz —^Musgrave v. Southern 

Pac Co, supra 

52 C J p 114 note 59. 

tmnecessary danger 
Burden was on owner to prove 

that cattle guard at private crossing 

which injured horses was unneces¬ 


sarily dangerous.—Harsch v Chica¬ 
go, R I. & P. Ry Co., 232 NW 144, 
211 Iowa 1377, 76 ALR. 927. 

99- N T,—^Morrison v. New Tork, 
etc., R. Co, 32 Barb. 568 
1- Mo.—Clardy v St. Louis, etc., R 
Co.. 73 Mo. 676. 

2 . Iowa—^Harper v. Chicago, etc, 
R Co, 143 N.W 629, 161 Iowa 692, 
explaining Latta v. Illinois Cent 
R Co, 130 NW. 1059, 161 Iowa 
244. 

3. Iowa—^Harper v. Chicago, etc, 
R Co, 143 NW 629, 161 Iowa 692 

62 C J p 114 note 62 

4. NT—^Leyden v. New York Cent 
R Co, 8 NTS. 187, 66 Hun 114 
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B. Tex —^Missouri, etc., R Co v. 
Orr, CivApp. 272 SW 343. 

6 . Tex—Chicago, R I & G- Ry Co. 
V Rhone, CivApp, 105 SW2d 707, 
error dismissed 

7. Minn—Varco v Chicago, etc., R 
Co, 13 N.W. 921, 30 Minn 18. 

8 . Iowa—^Harsch v. Chicago, R. I 
& P. Ry Co. 232 N.W 144, 211 
Iowa 1377, 76 A.L R 927-—Groddy 
V. Chicago, etc, R Co., 60 N.W 
214, 91 Iowa 598 

9. NT—Cross v New York Cent, 
etc. R Co, 123 N.TS 908. 

10. Cal.—Johnson v Southern Pac. 
Co. 104 P. 718. 11 CalApp 278 

11 . Tex —St. Louis Southwestern 
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below the standard required by statute, and that the 
animal broke down the gate and went onto the track 
and was killed, plaintiff is relieved of the burden of 
showing that the negligence of the railroad company 
caused the injury, 12 especially where the statute it¬ 
self provides that proof of damage and violation of 
the statute shall constitute a prima facie case ^8 

Open gates or bars. In an action for injury to 
animals which went on the track through a gate 
or bars in the railroad fence, the burden of proof is 
on plaintiff to show that the gate or bars were open 
through defendant’s fault,!^ either by being left 
open by defendant, qj- by being open because of 
a defective condition which was known or should 
have been known to defendant.^® If the railroad 
does show that the gate, although equipped with 
defective fastenings, was shut and securely fastened 
a short time before the accident, there is no pre¬ 
sumption that the defective condition was the proxi¬ 
mate cause of the injury.^*^ The burden of showing 
that the gates were left open by the landowner or 
third person is on the railroad-^s However, where 
it appears that the gates had been left open,^^ or 
the bars had been left down by some third person,20 
the burden is on plaintiff to show that the condition 
had existed for such a length of time after the com¬ 
pany knew or should have known of it as to charge 
it with negligence in not remedying the situation. 

§ 644. -Rate of Speed 

Where it Is shown that an animal was Injured by a 
tram which was running at a prohibited rate of speed, 
a presumption arises that the injury was the result of 
the negligence of the railroad company, and the burden 
IS on the company to rebut it. 

In an action to recover for injury to an animal on 
the ground of negligence in running a train at a 
rale of speed in violation of an ordinance, plaintiff 
has the burden of proving that the ordinance was m 
force at the time of the injury ,21 and, where it is 


shown that an animal was injured by a train which 
was running at a prohibited rate of speed, a pre¬ 
sumption arises that the injury was the result of 
the negligence of the company ,22 and the burden 
is on the company to rebut it 28 On the other hand, 
in the absence of statute, plaintiff has the burden of 
proving that the injury was directly due to such 
excessive rate of speed 24 

Curve crossed by public highway. Under some 
statutes where any curve is crossed by a public 
highway, the railroad company has the burden of 
proving that the train approached and passed the 
crossing at such speed as to prevent an accident in 
the event of an obstruction at the crossing 25 

§ 645. - Signals and Lookouts 

a. In general 

b. Precautions as to animals seen on or 

near track 

a. In (general 

In an action based on a failure to give crossing sig¬ 
nals as required by statute, the burden is on the plain¬ 
tiff to show that the signal was not given, and also that 
such omission was the cause of the injury complained of, 
unless the statute places the burden on the defendant, 
but, under statutes making proof of injury pnma facie 
evidence of negligence, the burden is on the railroad 
company to show that signals were given, and that a 
proper lookout was maintained. 

In an action based on a failure to give crossing 
signals as required by statute, the burden is on plain¬ 
tiff to show that the signal was not given,26 and 
also that such omission was the cause of the injury 
complained of,27 and the burden of establishing his 
case remains on plaintiff throughout, notwithstand-• 
ing the burden of going ahead with the evidence 
shifts after establishment of a pnma facie case.28 
However, where the statute so provides, the burden 
is on defendant to show that the omission was not 
the cause of the injury 29 


R Co V Gilbert, 246 SW. 347, 112 
Tex 288 

12. Kan—^Roman v. St Louis-San 
Francisco R. Co., 246 P. 116, 120 
Kan. 586 

13- Kan—^Roman v. St Louis-San 
Francisco R Co, supra. 

14. Iowa—Johnson v. Chicago, etc., 
R Co, 8 NW. 664, 55 Iowa 707. 

52 C J, p 114 note 76 

15. Mo—^Ridenore v. Wabash, etc, 
R Co , 81 Mo 227. 

16- Iowa—Johnson v. Chicago, etc., 
R Co, 8 NW. 664, 66 Iowa 707. 

17. Iowa —JTohnson v Chicago, etc, 
R Co, supra 

18. Ind.—Chicago, etc, R Co v 
Barnes, 18 NE. 459, 116 Ind 126 


19. Mo—^Ridenore v. Wabash, etc., 
R Co, 81 Mo 227. 

20. Iowa —^Perry v Dubuque South¬ 
western R Co, 36 Iowa 102. 

21 . Ill—Chicago, etc, R Co v 

Engle, 76 III 317 

22 . Neb —Union Pac R Co v. Rass- 
mussen, 41 NW. 778, 26 Neb 810, 
13 Am S R. 627 

62 C J p 115 note 86. 

23- III—Chicago, etc, R Co v. 

Smedley, 66 Ill App 644. 

62 C J. p 116 note 87. 

24. Mo—^Decker v. Chicago, etc, B 
Co, 172 SW 1168, 187 Mo App 
207 

Ohio.—^Didman v Michigan, Cent R 
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Co, 6 Ohio S & CP. 140, 7 Ohio 
NP 380. 

25. Ala—Alabama Great Southern 
R. Co v, Smelley, 187 So 630, 237 
Ala 471. 

26. Mo —Summerville v Hannibal, 
etc, R Co, 29 Mo App 48 

62 C J p 115 note 90 

27. Tex—Texas, etc, R Co v. 
Bailey, Civ App, 150 SW 962 

52 C J. p 115 note 91. 

28. Idaho—^Kerby v Oregon Short 
Lme R Co„ 264 P. 377, 45 Idaho 
636 

29. Cal—Orcutt v Pacific Coast R. 
Co, 24 P 661, 86 Cal 291, 

62 C J. p 115 note 94. 
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Under statutes making proof of the injury prima 
facie evidence of negligence and placing the burden 
of proof on the company to show that all the stat¬ 
utory requirements were complied with, the burden 
IS on the company to show that the signals were 
given,and that a proper lookout was maintained,^! 
or that a failure to give signals was not the cause 
of the injury ,32 and, in the absence of statute, it 
has been held sufHcient to constitute a pnma facie 
case to show that the animal was on the track where 
it could have been seen, if a proper lookout had been 
maintained, for a distance within which the tram 
might have been stopped.33 On the other hand, no 
presumption of negligent operation in failure to 
keep a lookout for stock arises from uncontradicted 
proof of the necessary attention of tram employees 
to performance of their paramount duty to protect 
property intrusted to them 34 

Under a statute requiring crossing signals in 
towns and villages but not in cities, a place of 
village size will be presumed to be a village in the 
absence of evidence of its incorporation as a city.35 

b. Precautions as to Animals Seen, on or near 
Track 

In the absence of statute, If the animal Injured was 
wrongfully on the track, the burden is on the plaintiff to 
show that the defendant’s servants saw the animal m 
peril in time to have avoided the injury, and negligence 
on the part of the railroad company after the animal was 
discovered. 

In the absence of statute, if the animal injured 
was wrongfully on the track, the burden is on plain¬ 
tiff to show that defendant’s servants saw the 
animal in peril in time to have avoided the injury,36 
and negligence on the part of the railroad company 
after the animal was discovered ;37 and in such case 
no presumption that the servants saw the trespassing 
animal in time to save him anses from the fact 


that the track was straight and the view unob¬ 
structed 38 Likewise, there is no presumption of 
defendant’s knowledge of plaintiffs crossing the 
track with his animals from a few instances of the 
crossing of other herds of cattle 39 However, the 
fact of the collision of the tram and animal and 
the speed of the train may furnish ground for the 
presumption that the animal was on or near the 
track a time long enough before being struck to 
give the railroad employees opportunity to avoid the 
accident Ordinarily, in any case where the ques¬ 
tion IS whether defendant was negligent in failing to 
stop the train after discovering the animal on the 
track, the burden of proof is on plaintiff ,41 but it 
has been held that, w^here the evidence shows that 
an animal ran along the track in front of the tram 
for a distance within which a train could ordinarily 
be stopped, if there were any circumstances in the 
particular case making it unsafe or impracticable 
to stop the train, the burden is on defendant to show 
this fact.42 

§ 646. - Contributory Negligence 

In most jurisdictions, in actions for injuries to am- 
mals, the burden of proving the owner's contributory 
negligence is on the railroad company. 

In most jurisdictions, in actions for injuries to 
animals, the burden of proving the owner’s con¬ 
tributory negligence is on the railroad company 43 
Even in jurisdictions where the burden is on plain¬ 
tiff to prove freedom from contributory negligence, 
the burden is on defendant to prove the willfulness 
of plaintiff’s act wherever defendant has made that 
a part of his defense.44 

On the other hand, in some jurisdictions, the bur¬ 
den is on plaintiff to show that he was not guilty 
of contributory negligence.46 Accordingly, it has 
been held that, where the animal injured was in 


30. Ala —Alabama Great Southem 
H Co. V. Malpin, 80 Ala. 73 
Ark—^Missouri Pac. B. Co v Mobley, 
91 SW.2d 611, 192 Ark. 396, 
Bvidence in rebuttal of statutory 
presumption of negligence see su¬ 
pra § 641 b (3). 

Curve crossed by public highway 
In action for destruction of mule 
killed at public road crossing located 
in the center of a sharp curve in rail¬ 
road, burden of showing compliance 
with statutory duty to sound signals 
was on the railroad,—Alabama Great 
Southern B Co. v. Smelley, 187 So 
680, 237 Ala. 471. 

31. Ala—^Louisville & IT B Co. v. 

Sellers, 134 So. 8, 222 Ala 616 
Ark—^Missouri Pac B Co v Mobley, 
91 S'W2d 611, 192 Ark 396, 

62 C.J. P 116 note 97. 


I 32, Mo.— "W eltch v. St. Louis, etc, 
! B, Co., 176 SW. 261, 190 Mo App. 
213 

33. Idaho.—^Kelly v Oregon Short 
Line, etc., B Co., 38 P. 404, 4 Ida¬ 
ho 190 

62 C J. p 116 note 99. 

34. W.Va—Starks v. Baltimore, 
etc, B. Co, 87 SB. 88, 77 WTa 
93. 

35. Mo,—^Bledsoe v. Missouri, etc,, 
B Co., 164 SW. 183, 177 Mo App, 
163. 

36. Tex—^Irving v. Texas, etc., R. 
Co, Civ App, 164 SW 910—^Mis¬ 
souri, etc, B. Co v. Byrd, 124 S 
W. 738, 58 TexCiv.App. 609. 

37. Minn—^Locke v. First Div. St. 
Paul, etc, R Co, 16 Minn. 360. 
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38. Tex —^Missouri, etc, R Co. v 
Byrd. 124 SW. 738, 68 Tex Civ. 
App. 609. 

39. Tex—^Irving v Texas, etc., B 
Co., Civ App, 164 SW 910 

40. Utah —^Preece v Oregon Short 
Line R Co, 161 P 40. 48 Utah 661. 

41. Miss —Illinois Cent R. Co v. 
Weathersby, 63 Miss. 681. 

42. US —Gulf, etc, R Co V Bills, 
IndT., 64 P. 481, 4 CCA 454 

43. Ark —St Louis-San Francisco 
R Co. V Call, 122 SW.2d 178, 197 
Ark 225 

52 C.J. p 111 note 4. 

44. Iowa—Stewart v. Burlington, 
etc., B Co , 32 Iowa 661 

45. HI —^Illinois Cent B Co v, 
Trowbridge, 31 IlLApp 190. 

62 c J. P 112 note 12. 
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charge of or tmder the control of the owner or some 
person representing him, the burden is on plaintiff 
to show the absence of contributory negligence 
However, also in this group, in states following the 
common-law rule as to animals running at large 
but modifying it to the extent of holding that the 
mere fact that an animal is unlawfully at large does 
not, as between the owner and the railroad company, 
constitute contributory negligence imless done under 
circumstances making the injuries the natural and 
proximate result of the act, it has been held that the 
burden of proving the circumstances that malce the 
allowing of animals to run at large contributory 
negligence in a particular case is on the railroad 
company.'*'^ Where the animal injured was at large, 
which, under the general law, was unlawful unless 
authorized by the town where the injury occurred, 
the burden of showing such an exemption from the 
operation of the general law is on plaintiff 

§ 647, Admissibility of Evidence 

General rules as to the admissibility of evidence ap¬ 
ply in actions against railroad companies for injury to 
animals. 

General rules as to the admissibility of evidence 
apply in actions against railroad companies for 
injury to animals.'^^ Ordinarily evidence is admis¬ 
sible of all facts and circumstances which rea¬ 
sonably tend to establish or disprove the matters in 
issue,®® but evidence which is irrelevant and can 
throw no light on the subject under investigation is 
inadmissible.®^ It is also proper to exclude evi¬ 
dence as to general matters which are sufficiently 
within the knowledge of the jury®2 or as to facts 
which, being conceded, would not affect defendant’s 
liability in the particular case.®® 


Subsequent repairs. In actions for inj’uries to 
animals, it is generally held that evidence of re¬ 
pairs made subsequent to the inj*ury complained of 
is not admissible as an admission on the part of 
defendant of prior insufficiency or for the purpose 
of showing past negligence.®^ 

Effect of failure to permit examination of injwcd 
animals Evidence as to the nature and extent of 
injuries to plaintiff’s animals caused by defendant’s 
tram will be excluded where plaintiff refuses to 
permit an examination of such animals®® How¬ 
ever, in order for defendant to avail itself of this 
rule, its request for examination must be made at a 
time when, if granted, plaintiff will have an op¬ 
portunity to prepare to meet or offset the testimony 
of the veterinarian of defendant’s choice.®® 

§ 648. - Customary Methods and Acts 

As a general rule evidence of customary or habitual 
conduct of the defendant railroad company Is not ad¬ 
missible to show the existence or absence of negligence 
at the time of the accident. 

As a general rule evidence of customary or habit¬ 
ual conduct of defendant railroad company is not 
admissible to show the existence or absence of negli¬ 
gence at the time of the accidenL®^ Accordingly, 
evidence of the usual speed of defendant’s tram at 
the place of injury before and after the inj'ury com¬ 
plained of is not admissible as evidence of negligence 
at the time of the injury.®® However, evidence of 
instructions given by the station agent to other con¬ 
signees of freight as to the place for stopping teams 
is admissible to show that plaintiff’s conduct was in 
accordance with the railroad’s general course of 
business with others and should therefore have been 
anticipated by defendant.®® 


16. m,—^Illinois Cent. R. Co. v, 
Trowbrxdgre, supra. 

47. Ill —Cairo, etc., R. Co. v, Woos- 
ley, 85 Ill. 370 

48. Me—^Perkins v Eastern R Co, 
29 Me. 307, 60 AmD 689. 

49. N D —Reinke v Minneapolis, 
etc, R Co, 136 N.W. 779, 23 NTD 
182 

Offer of comproxulse 

In suit against railroad for death 
5 f animals struck by tram, where 
olamtiff sought to recover expenses 
5 f litigation because of failure of 
railroad to carry out compromise 
igreement, there was no error in ad¬ 
mission of testimony that agent of 
railroad had offered to settle claim 
for animals, that plaintiff had ac¬ 
cepted the offer, but that railroad 
Called to make payment, although 
claintiff had tried to effect settle¬ 
ment several times.—Savannah & 


Atlanta Ry Co. v. De Busk, 23 S E 
2d 529, 68 Ga.App 529. 

50. ND—^Reinke v Minneapolis, 
etc, R. Co, 136 N.W. 779, 23 N.I>. 
182 

62 C J. P 116 note 23. 

61. Ala—^Bugg V. Mitchell, 103 So. 

713, 20AlaApp 665. 

62 C J p 116 note 24. 

68 . Iowa —Clark v. Kansan City, 
etc, R Co, 8 NW. 328, 65 Iowa 
456. 

62 C J p 116 note 25. 

53. Iowa —Grimmell v Chicago, 
etc, R. Co, 34 N.W. 768, 73 Iowa 
93 

62 C J. P 116 note 26. 

54, Ga—Georgia Southern, etc., R 
Co V. Cartledge, 42 SE 405, 116 
Qa 164, 59 Ii.RA. 118, overruling 
Central R, Co. v. Gleason, 69 Ga. 
200 . 


Subsequent repair of: 

Crossings see infra § 651. 

Fences see supra S 650 b. 

55. La—^Holley v. Louisiana & A 
Ry Co., App, 156 So 790. 

56. La.—^Holley v. Louisiana & A* 
Ry. Co, supra. 

a^welL1;y-four hours before trial 
Where a request for examination 
was made within twenty-four hours 
of the beginning of the trial, evi¬ 
dence regarding the nature and ex¬ 
tent of the injuries was not inad¬ 
missible on the ground that plaintiff 
refused permission for examination 
of the injured animals—Holley v 
Louisiana & A Ry Co., supra. ^ 

57. Tex.—^Houston, etc, R Co v 
Jones, 40 SW. 745, 16 Tex Civ App 
179. 

58. Tex —Houston, etc., R. Co v 
Jones, supra 

69. Mass.—^Bachant v. Boston, etc, 
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§ 649. - Similar Facts or Transactions 

a. In general 

b. Experiments 

a. In Gieneral 

The evidence ordinarily must be limited to the facts 
and circumstances of the particular injury complained 
of, and evidence of negligence in the operation of other 
trains at other times or places Is not admissible to prove 
negligence at the time and place of the injury. 

Following general rules, the evidence ordinarily 
must be limited to the facts and circumstances of 
the particular inj'ury complained of,®^ and evidence 
of negligence in the operation of other trains at 
other times or places is not admissible to prove 
negligence at the time and place of the mjury,®^ 
although it may be admissible on cross-examination 
to discredit a witness Likewise, evidence of inj'u- 
ries to other animals at the same place at different 
times,or even at the same time,®^ is inadmissible 
to prove negligence at a particular time, except, as 
discussed infra § 652, for the restricted purpose 
of showing that defendant had knowledge that 
animals were running at large at that place, and as 
beanng on the duty of its employees to keep a look¬ 
out for them. 

b. Experiments 

The general rule governing the admissibility of ex¬ 
periments applies in actions to recover damages for 
animals Injured by railroads. 

The general rule governing the admissibility of 
experiments applies in actions to recover damages 
for animals inj’ured by railroads Where condi¬ 
tions are substantially similar, evidence of experi¬ 
ments to determine whether a slat holding a gate 
shut would work out is admissible,®® and so testi¬ 
mony as to experiments made by witnesses with 
the gate shortly after the injury is admissible to 


show its condition.®"^ Evidence of experiments to 
determine the extent of view at a railroad cross¬ 
ing,®® the distance at which an animal could be 
seen,®® or as to the existence or effect of any ob¬ 
struction of view,*^® is admissible, provided such 
experiments were made at the place and under con¬ 
ditions similar to those existing at the time of the 

injury.71 

§ 650. - Fences and Cattle Guards 

a. In general 

b. Condition 

a. In General 

Evidence of negligence in the operation of the tram 
has been held irrelevant and inadmissible in an action 
based on a statutory liability for failure to fence; but, 
in an action based on negligence in the operation of the 
train, evidence of the absence of fences or cattle guards 
IS admissible as bearing on the degree of care to be ex¬ 
ercised. 

Evidence of negligence in the operation of the 
tram has been held irrelevant and inadmissible in 
an action based on a statutory liability for failure 
to fenced® unless the action, although brought un¬ 
der the statute, is for frightening animals.'^® How¬ 
ever, in an action based on negligence in the opera¬ 
tion of the train, evidence of the absence of fences 
or cattle guards is admissible as bearing on the 
degree of care to be exercised and evidence that 
the owner of the animal had been paid for construct¬ 
ing and maintaining the fence at the place where the 
animal came upon the track is admissible to rebut 
any inference of negligence on the part of the rail¬ 
road arising from the absence of a fence.76 Irrele¬ 
vant evidence on the issue of negligence in maintain¬ 
ing fences or cattle guards is not admissible ^6 In an 
action based on a failure to fence where it is claimed 
that the injury occurred upon defendant's depot 


R. Co. 73 ITE 642. 187 Mass. 392. 
105 Am.S R. 408 

GO. Tex—St. Louis, etc, R Co v 
Terry, 54 S W. 431, 22 Tex Civ 
App 176. 

52 C J. p 116 note 37. 

Cl. Kan—Davis v. Atchison. T & 
S P Ry Co.. 9 P 2d 990, 135 Kan. 
96 

Pailnxa to give signals 

(1) In action to recover value of 
cows killed at railroad crossing, ad¬ 
mitting evidence showing failure to 
give signals at more distant cross¬ 
ings was error—^Davis v. Atchison, 
T & S F. Ry Co , supra. 

(2) Other evidence with respect 
to failure to give signal see 52 CJ 
p 117 note 38 [a] (l)-(3). 

62. Tex —^Anson v Gulf, etc, R Co, 
94 SW 94, 42 Tex Civ App. 437, j 


63. Ga—Georgia Cent R. Co. v, 
Ross. 32 SB. 904, 107 Ga. 73. 

52 C.J p 117 note 40. 

64. Ala—^Hogue v Southern R Co, 
41 So 425, 146 Ala 384 

65. N J —^Kosher Dairy Co. v. Kew 
Tork, etc, R Co, 83 A. 498, 83 
NJLaw 270. 

Admissibility of evidence of experi¬ 
ments in general see Evidence § 
587 

66 . Mo—^Brown v. Quincy, etc, R 
Co, 106 S.W 551, 127 Mo App 614 

67. Mo—^Brown v Quincy, etc, R. 
Co., supra. 

68 . K J —^Kosher Dairy Co. v. New 
York. etc. R. Co, 83 A. 498, 83 N. 
JLaw 270 

69. Ill.—^Elgin, etc, R. Co v Reese, 
70 Ill App 463 
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70. Ill —Chicago, etc., R. Co. v 

Legg, 32 Ill App. 218 

71. Ill.—Chicago, etc., R Co v 

Crose, 73 NB. 865, 214 Ill 602, 106 
Am S R 135. 

72. Mo —Collins v Atlantic, etc., R 
Co , 65 Mo 230 

73- Mo—^Briggs v. St. Louis, etc., 
R. Co. 20 S.W. 32, 111 Mo. 168. 

74. Wash —Rafferty v. Portland, 
etc. R. Co, 73 P 382, 32 Wash 
259 

62 C J p 117 note 54. 

75. Ga—Georgia R, etc., Co v An¬ 
derson, 33 Ga 110 

76. Tex—Gulf, etc, R. Co. v Mes¬ 
ser, Civ App, 208 S.W. 232. 

62 C.J. p 117 note 57. 
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grounds, a deed of the land purchased for such 
ground is inadmissible,and, where the railroad 
tracks do not intersect the streets of platted ground, 
the plat is not admissible.'^S 

b. Condition 

(1) In general 

(2) At time of injury and prior and sub¬ 

sequent thereto 

(3) At place of entry and elsewhere 

(4) Other accidents, injuries, or defects 

(5) Subsequent repairs 

(1) In General 

In an action based on the alleged insufficiency of 
fences or cattle guards, evidence which has a tendency 
to prove the sufficiency or insufficiency of such fences 
or caLtle guards is admissible. 

In an action based on the alleged insufficiency of 
fences or cattle guards, it has been held that evi¬ 
dence is not admissible that the cattle guard in ques¬ 
tion was the same as those in general use on defend¬ 
ant’s road,*^^ but it has also been held that evidence 
that the same make of cattle guard was in general 
use among well-equipped railroads and was regarded 
as the best known make is admissible as tending to 
show the sufficiency of the cattle guard in ques- 
tion.80 Evidence which has a tendency to prove 
the defective condition of fences or cattle guards 
is admissible,81 while evidence having no relation to 
the issue is inadmissible *2 Evidence of the length 
of time that a fence had been out of repair,83 or of 
notice by plaintiff to defendant of the defective 
condition,8^ is admissible to show defendant’s knowl¬ 
edge of it if the notice appears to have been given 
prior to the time of the accident. Evidence of a 
condition offered by plaintiff in rebuttal of the con¬ 
dition alleged and proved by defendant’s evidence 
is admissible, even though properly a part of plain¬ 
tiff’s evidence on direct examination but not offered 


by plaintiff at that time.®® 

(2) At Time of Injury and Prior and Subse¬ 

quent Thereto 

In an action for injuries to animals based on the 
defective condition of fences and cattle guards, only 
such evidence is admissible as tends to show the condi¬ 
tion of the fences and cattle guards at the time of the 
injury. 

Since the liability of a railroad company for a 
defective condition of its fences or cattle guards 
depends on their condition at the time of the injury 
alleged to have resulted therefrom, only such evi¬ 
dence is admissible as tends to show the condition 
at that time,®® but whether evidence of their con¬ 
dition at other times is admissible for this purpose 
depends on the circumstances 8*^ Evidence is admis¬ 
sible of a defective condition at a time prior to the 
injury if accompanied by evidence that such condi¬ 
tion had continued up to the time of the injury.®® 
Evidence of their condition at a lime subsequent to 
the injury ordinarily is not admissible in the ab¬ 
sence of other evidence showing that there had been 
no change of condition in the meanwhile;®® but 
where it is shown directly or by inference that no 
change has occurred it is competent, and admissible, 
if relevant Likewise, it has also been held that 
evidence is admissible as to the condition very 
shortly after the injury®^ unless there is evidence 
tending to show a change of condition.®^ 

(3) At Place of Entry and Elsewhere 

since the liability of the railroad company depends 
on the condition of the fence at the place where the 
animal came upon the tracks, evidence ordinarily should 
be limited to the condition at the place of entry. 

Since the liability of the railroad company de¬ 
pends on the condition of the fence at the place 
where the animal came upon the track, evidence 
ordinarily should be limited to the condition at the 


77. Wis—^Fowler v. 33’armers’ L & 
T Co , 21 Wis 77 

52 G J. p 117 note 58 

78. Mo —^Prather v E:ansas City, 
etc, Connecting B* Co., 84 Mo.App. 
86 . 

79. Ill —Chicago, etc, K Co v. Bry¬ 
ant, 29 Ill App. 17. 

N.T —■’S'chuyler v. Pitchburgh, etc, 
R Co., 20 K.YS 287. 

80. Ky—Nashville, etc, R Co. v 
Russell. 110 SW 317, 12$ Ky. 14, 
S3 KyL 447. 

52 O J P 118 note 69. 

81. Tex.—Houston, etc, R. Co. v. 
Kuiawa, Civ App, 265 S W 186. 

52 C J. p 118 note 70. 

82. Mich—Qeerds v. Ann Arbor R 
Co., 147 NW. 505, 181 Mich 12. 

74 C J S —79 


Failure to tum. cattle 
Evidence that cattle will pass over 
railroad cattle guards when in prop¬ 
er repair is inadmissible in an action 
for killing plaintiff’s cow, alleged to 
have passed over defendant’s cattle 
guard because it was in disrepair.— 
Geerds v. Ann Arbor R. Co, supra. 

83. Wis-^ones v Chicago, etc, R 
Co, 5 NW. 854, 49 Wis 352 

84. Iowa—Latta v, Illinois Cent R 
Co, 130 NW. 1059, 161 Iowa 244 

85. Mich—Chapin v Ann Arbor R 
Co, 138 NW 512, 167 Mich. 648. 

52 C J p 118 note 74 

86 . Ill —Wabash R Co v. Kime, 42 
Ill App 272 

Iowa—^Brentner v. Chicago, etc, R 
Co, 12 NW, 615, 68 Iowa 626. 
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87. Minn—^Miller v. Northern Pac, 
R Co, 80 NW 892, 36 Minn, 296. 

88 . HI—Walker v Cleveland, etc, 
R. Co, 162 Ill App 161—Chicago, 
etc, R. Co V Chipman, 87 Ill App 
292 

89. Iowa —^Brentner v. Chicago, etc, 
R. Co, 12 N.W, 315, 58 Iowa 626 

Mo —Colyer v Missouri Pac R. Co , 
93 Mo.App 147. 

90. Tex.—^Houston, etc,, R Co. v. 
Kujawa, Civ App, 265 SW. 186. 

62 ajr p 118 note 79. 

91. Iowa—^Mackie v Iowa Cent R 
Co, 6 N.W. 723, 64 Iowa 640 

52 C J P 118 note 81. 

98. Mo—Colyer v Missouri Paa R 
Co , 93 Mo App. 147. 

52 C J P 118 note 82. 
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place o£ entry,93 although evidence of the condition 
at other places may sometimes be admissible for 
purposes of rebuttal 9^ Where it appears in evi¬ 
dence that the animal entered at a place other than 
where it was injured, evidence is not admissible as 
to the condition of the fence at the place of injury,95 
except to show by way of corroboration the defective 
condition at the place of entry96 or to charge de¬ 
fendant with knowledge thereof.®^ 

(4) Other Accidents, Injuries, or Defects 

Fop the purpose of showing the insufflcicncy of a 
fence or cattle guard, it has been held that evidence 
IS admissible that other animals had previously got over 
the fence or cattle guard at the same place, or over a 
different cattle guard if it is shown to be of the same 
kind and character as the one in question, and that 
there was a similarity of conditions. 

For the purpose of showing the insufEciency of 
a fence or cattle guard, it has been held that evidence 
IS admissible that other animals had previously got 
over the fence98 or cattle guard99 at the same place, 
or over a different cattle guard if it is shown to be 
of the same kmd and character as the one in ques- 
tion.i However, in the absence of evidence of 
«^imilanty of conditions, evidence having reference 
to other cattle guards is inadmissible nor is simi¬ 
larity of conditions sufficiently established by show¬ 
ing merely that cattle guards are of similar con- 
struction.3 

(5) Subsequent Repairs 

In an action based on the defective condition of 
fences, evidence of repairs made subsequently to the In¬ 
jury complained of Is not admissible as an admission on 
the part of the defendant of prior Insufficiency or for 
the purpose of showing past negligence, but such evi¬ 
dence may be admissible on other issues. 

93. Tex.—Galveston, eta, R Co v 
Dyer, Civ.App, 46 S.W. 841. 

52 C.J. P IIS note 84. 

94. Tex,'—^Texas, etc, R Co v. Seay, 

CivApp., 69 SW 177. 

52 C J P 118 note 85 

95. HL—Chicago, eta, R. 

Farelly, 3 Ill App 60 

52 C J. P 113 note 87. 

96. Mo—^Mayberry v. Missonrl Pac 
R Co., 88 Mo 664. 

97- N.T—^McGuire v Ogdensburgh, 
etc., R Co, 18 NY.S 313 

98- Mich—^Bowen v. Hint, etc, R. 

Co, 68 NW 230, 110 Mich 445 

52 C J P 119 note 95 
99. Iowa.—O'Mara v. Newton, etc, 

R. Co, 118 NW 377, 140 Iowa 190 
Stock gap 

In action against railroad for in¬ 
jury to mule by negligently con¬ 
structed stock gap, testimony that 
other similar animals crossed stock 
^ap was admissible.—Alabama Great 


In an action based on the defective condition of 
fences, evidence of repairs made subsequently to the 
injury complained of is not admissible as an admis¬ 
sion on the part of defendant of pnor insufficiency 
or for the purpose of showing past negligence.*^ On 
other issues, however, evidence of subsequent re¬ 
pairs has been held admissible,^ as, for example, to 
show that the defect was one which it was defend¬ 
ant’s duty to repair,® or that the railroad regarded 
the place in question as one which might lawfully be 
fenced,^ or to show the place® or the conditions at 
the 'place9 where the animal entered the right of 
way. 

§ 651 . - Crossings, Gates, and Bars 

In actions based on defective or insufficient crossings, 
gates, or bars, evidence having a bearing on the dis¬ 
puted issues involved is admissible, while evidence hav¬ 
ing no bearing on the issues involved is not admissible. 

Evidence tending to establish the insufficiency of 
a gate or its fastenings and having a bearing on the 
disputed issues of whether or not a gate was open, 
and, if open, what caused it to be so, is admissible,^® 
while evidence having no bearing on the issues 
involved is not admissible.il Where the action is 
based on a failure to maintain a gate at a crossing, 
evidence offered on the part of defendant tending to 
show that it was not required to maintain cattle 
guards also is irrelevant.19 

Similar facts and transactions- In an action based 
on the defective condition of a crossing, evidence 
that other animals had been injured on the same 
crossing is not admissiblei® except for the restricted 
purpose of showing that the crossing was unsafely 
or that the railroad had notice of the defect.i® For 

Pac R Co., 69 P 750, 29 Wash. 
185. 

52 C J P 119 note 9 

9. Ill—^Wabash R Co v. Kime, 42 
IlLApp 272. 

10- Tex.—^Pt. Worth, etc, R Co v 
Scheer, Civ.App, 169 S W. 10G9 

52 C J p 119 note 12 

11- Ill —Chicago, etc, R. Co. v, 
O^Bnen, 34 Ill App 156 

52 C J p 119 note 13. 

12. Mass —^Taft v New York, etc, 
R. Co, 32 NB 168, 157 Mass 297 

13. Iowa—Croddy v. Chicago, etc, 
R Co. 60 N.W 214, 91 Iowa 698— 
Hudson V Chicago, etc, R Co., 13 
NW. 735, 69 Iowa 681, 44 Am R 
692. 

14. Mmn—^KeUy v. Southern Min¬ 
nesota, R. Co., 9 N.W 688, 28 Mmn 
98. 

15- Ind—^Toledo, etc, R Co v, Mil¬ 
ligan, 28 N.B. 1019, 2 Ind App 678 


Co V. 


Southern R. Co v Clark, 130 So 318, 
221 Ala 616. 

1. Ind—New York, etc, R. Co v. 
Zumbaugh, 38 NE 631, 11 Ind App 
107, 

62 C J. p 119 note 97. 

2 . Okl.—^Midland Valley R. Co v. 
Bryant, 131 P. 678, 37 Okl 206 

3. Iowa—^Downing v Chicago, etc, 
R Co„ 43 Iowa 96. 

62 C J. p 119 note 2. 

4. Ill.—Wabash R Co v. Kime, 42 
lUApp 272 

Mo—^Woods V Missouri, eta, R Co., 
51 Mo App 600. 

5- Mo—Woods V, Missouri, eta, R. 
Co, supra. 

6 - Mo—^Woods V Missouri, etc, R 
Co, supra 

52 C J. p 119 note 7, 

7. Ind —^Toledo, eta, R. Co v 
Owen, 43 Ind. 406. 

8 . Wash—^Townsend v- Northern 
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tlie purpose of showing the insufficiency of a gate, 
it has been held that evidence is admissible that 
similar fastenings for gates had proved insufficient 
where the court instructed the jury that before such 
evidence could be considered it must be shown not 
only that the fastenings were similar but that the 
manner in which they were put on and the gates 
hung were in all respects alike but evidence is 
not admissible that the fastenings on the gate in 
question were like those in general use in the absence 
of evidence of the sufficiency of those in general use 
and of similarity of conditions of use between the 
particular fastener and those in general use.^*^ Like¬ 
wise, it has been held that in the absence of simi¬ 
larity of conditions, evidence having reference to 
other gates is inadmissible.^® 

Where there is evidence that bars were improperly 
constructed, evidence that they had frequently been 
down and defendant's servants had somtimes put 
them up is admissible to show knowledge on the part 
of the company of the defect.^® 

Condition at time of injury. In an action based 
on negligence of the railroad company in leaving 
open a gate m the railroad fence, evidence is not 
admissible that on a former occasion defendant's 
agent was seen to pass through the gate without 
closing it.20 However, where it is alleged that 
animals strayed on the track through a gate and 
were injured, evidence as to the position of the 
gate on the morning following the accident has 
been held admissible where there is no evidence that 
the gate had been moved .21 


Subsequent repairs In an action based on the 
defective condition of gates^s or crossings,2® it is 
generally held that evidence of repairs made subse¬ 
quently to the injury complained of is not admis¬ 
sible as an admission on the part of the defendant 
of prior insufficiency or for the purpose of showing 
past negligence. However, it has been held that 
evidence of subsequent repairs to gates is admis¬ 
sible on other issues,®^ as, for example, to show 
that the defect was one which it was defendant's 
duty to repair.25 

§ 652. - Operation of Trains 

General rules as to the admissibility of evidence apply 
in an action for Injury to animals due to negligence in 
the operation of a train. 

General rules as to the admissibility of evidence 
apply in an action for injury to animals due to 
negligence in the operation of a tram According¬ 
ly, evidence is admissible as to the character and 
equipment of the locomotive,27 and, if the injury 
occurred at night, the character of headlight ear¬ 
ned®® and its condition;®® the character of the 
place of the injury with respect to the custom 
of animals to be there in large numbers;®® the 
distance of an animal from the tracks when first 
seen by the engineer the distance an animal 
could be seen at the time and place of the injury;®® 
the distance an animal was dragged along the 
track;®® and the existence and validity of stock 
laws.®^ Likewise, evidence has been held admis¬ 
sible as to the failure to give signals®® unless the ac¬ 
cident happened at a place where the railroad was 
not bound to give them,®® a failure to hear them,®^ 


16. Iowa—Payne v Kansas City, 
etc, B. Co, S3 NW. 633, 72 Iowa 
214 

17. Iowa —^Payne v. Kansas City, 
etc, R Co., supra. 

18. Ill.—^Kreeb v Lake Brie, etc, B 
Co., 211 IllApp 630 

19. Mich —^Neversorry v Duluth, 
etc, B. Co, 73 NW. 126, 116 Mich 
146 

20. Ill —Chicaro, etc, R. Co. v, 
Hodffe, 66 IllApp 166 

21. Mo —^Humphreys v. Chicago, 
M, St P & P. R Co, App., 83 S. 
W2d 586 

22. Mo—Woods V Missouri, etc., B. 
Co , 51 Mo App 500. 

23. Iowa—Hudson v. Chicago, etc, 
R Co., 13 NW. 735, 69 Iowa 581, 
44AmR 692 

Minn—Morse v Minneapolis, etc., R 
Co, 16 NW 358, 30 Minn. 466. 
overruling Kelly v Southern Min¬ 
nesota R Co. 9 N.W 688, 28 Mmn. 
98 

24. Mo—Woods V Missouri, etc,, R 
Co, 61 Mo.App. 600. 


dariflcatioiL 

Where animals were alleged to 
have escaped from plaintitTs pasture 
to railroad tracks through poorly 
maintained gate, testimony that gate 
between pasture and another held, 
thiough which animals might have 
escaped, had been repaired since ac¬ 
cident, was admissible, where it was 
shown that witness in prior testimo¬ 
ny regarding condition of gate was 
alluding to repaired gate and not to 
one in use at time of accident.— 
Humphreys v. Chicago, M, St P & 
P R. Co, Mo App., 83 SW2d 686 

25. Mo—^Woods V Missouri, etc, R. 
Co, 61 Mo App. 600 

26. Ga—^Atlantic Coast Line R. Co. 
V. Mercer, 60 S B 2d 649, 82 Ga 
App 312. 

27. Ga —Georgia Cent R. Co. v. 
Hardin, 40 iS B 738, 114 Ga 548— 
Dean v. Hilton, etc, Lumber Co, 
66 SB. 300, 6 GaApp 480. 

28. Ga —Georgia Cent R Co v 
Hai-dm, 40 S.E 738, 114 Ga. 648. 
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29. Ga—Georgia Cent R. Co v. 

Hughes, 66 SB 770, 127 Ga 593 
62 C.J p 120 note 26. 

30- (Utah—Smith v. San Pedro, etc, 
B. Co.. 100 P 673, 36 Utah 390 

31. Ala.—Louisville, etc., R. Co. v. 
Mertz, Ala., 40 So 60. 

32. Ga—Southern Ry. Co. v Free¬ 
man,. 198 S.B 717, 58 GaApp. 403. 

62 C.J. p 120 note 29 
Admissibility of evidence of experi¬ 
ments see supra § 649 b 

33. Ala—^Louisville, etc, B Co v. 
Pearce. 39 So. 72, 142 Ala 680 

34. Tex —^Missouri, etc., R Co v. 
Tolbert, 101 SW. 1014, 44 Tex Civ. 
App 8. 

35. Tex.—Texarkana, etc., R Co v. 
Bell, Civ.App, 101 SW. 1167. 

62 CJ. p 120 note 32 

36. Mo—Alexander v. Missouri Pac 
R Co., 166 iS.W. 1166, 178 Mo App. 
184 

62 C J p 120 note 33. 

37. Tex—^Texarkana, etc, R. Co v, 
Bell, QivApp, 101 S.W. 1167. 
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and the ability of the witness to hear them,38 if they 
had been given; also evidence whether the view of 
the track was obstructed^® or the attention of the 
motorman distracted is admissible.'*® 

Where the engineer testifies that it was a very 
dark night, plaintiff may introduce in rebuttal evi¬ 
dence of the phase of the moon and the hour at 
which it rose.^^ Testimony of the engineer that 
after the animal was seen he could not have stopped 
the train without endangering its safety and that of 
the passengers is admissible ,**3 and, as an expert, 
an engineer or conductor may testify that he did 
all that could be done to avert the injury,*® but 
the testimony of other witnesses as to whether the 
engineer could have done anything more than he did 
to avoid the injury has been held inadmissible ** 
Evidence that after the injury complained of sign¬ 
boards were erected and signals given at the cross¬ 
ing where the injury occurred is not admissible.*^ 

Evidence having no bearing on the question of 
negligence in the operation of the train is not ad¬ 
missible.*® 

Speed of irain. Evidence is admissible as to the 
speed of the train,*'^ although, where there is no 
statute to control the rate of speed at which a 
train may run, evidence of speed has been held in¬ 
admissible in an action by the owner of animals in¬ 
jured while trespassing *3 Evidence that the en- 
g^eer did not decrease the speed of the train has 
been held admissible in support of an allegation to 
that effect*® 

Evidence of injuries io other animals at the same 
place at different times is admissible for the re¬ 
stricted purpose of showing that the railroad had 


knowledge that animals were running at large at 
that place and as bearing on the duty of its employees 
to keep a lookout for them.®® 

§ 653 . - Violation of Statutes and Ordi¬ 

nances 

Where statutes requiring crossing signals are in¬ 
tended for the benefit of animals as well as persons, in 
an action for injury to an animal rightfully upon, or 
in the immediate vicinity of, a highway crossing, evi- 
dence of a failure to give such signals is admissible on 
the question of the defendant's negligence. 

In jurisdictions where it is held that statutes re¬ 
quiring crossing signals are intended for the bene¬ 
fit of animals as well as persons, in an action for in¬ 
jury to an animal rightfully upon, or in the imme¬ 
diate vicinity of, a highway crossing, evidence of a 
failure to give such signals is admissible on the ques¬ 
tion of defendant’s negligence but where such 
signals are held as intended as a warning to persons 
only such evidence is not admissible.®® In jurisdic¬ 
tions where failure to give the statutory signals 
at crossings is admissible, evidence as to whether the 
animal would probably have been frightened away if 
they had been given is not admissible.®® In actions 
for negligent injury to animals in a town or aty, 
an ordinance is admissible which limits the rate of 
speed within the corporate limits®* unless the ordi¬ 
nance applies only to a particular railroad other 
than defendant, and defendant is not the lessee of, 
and does not use the tracks of, the affected rail¬ 
road,®® but there is also some authority for exclud¬ 
ing an ordinance limiting the rate of speed within 
town or city limits ®® An ordinance requiring a bell 
to be continuously rung on all engines while passing 
through town limits is admissible.®*^ 


38. HI.—etc, R Co. v. Reese, 
/70 Ill App -463 

39. Ark.—Klansas City Southern R. 
Co. V. Lewis, 97 S,W. 66, 80 Ark. 
396. 

HI—Chicago, etc, R Co, v Legg, 32 
HI App. 218 

40. Ark.—Central R. Co v. Dindley, 
161 SW 246, 106 Ark. 294 

52 CJ. p 120 note 39 

41. Ala.—^Mobile, etc, R. Co, v 

Ladd, 9 So 169, 92 Ala. 287 

42. Ill—Chicago, etc, R. Co. v. 

Bunker, 81 Ill App 616 

43. Ala—Choate v Southern R Co, 
24 So 373, 119 Ala. 611 

44. Utah—Johnson v. Rio Grande 
Western R. Co, 26 P. 926, 7 Utah 
346. 

45. Ky—^Louisville, etc, R Co v. 
Bowen, 89 S W. 31, 18 Ky L 1099. 


46. Mo.—^Howard v Payne, App., 230 
SW 651. 

53 C.J p 120 note 46. 

47. Ga —Southern R, Co. v Puryear, 
56 S E 73, 127 Ga 88. 

52 C J p 120 note 36 

48. Wis—Mills, etc, Lumber Co v 
Chicago, etc, R Co, 68 N.W 996, 
94 Wis 336. 

49. Ga—^Atlantic Coast Line R Co. 
V Mercer, 60 SE2d 649, 82 Ga. 
App 312. 

50. Tex —J eff erson County Tract. 
Co V Giles, Civ App, 206 SW. 224 

Evidence of similar facts or trans¬ 
actions generally see supra § 649. 

51- Minn—Hohl v. Chicago, etc, R, 
Co., 63 N.W. 742, 61 Mann. 321, 52 
Am S.R. 598 
52 C.J. p 120 note 50. 
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Animals running at large see Infra 
§ 654 

Negligence in operation of trains as 
affected by statutes requiring giv¬ 
ing of signals see supra § 595 

52. Wis.—^Mills, etc. Lumber Co v 
Chicago, etc, R Co., 68 N.W 996, 
94 Wis. 336. 

53. Mo —^Kendrick v. Chicago, etc , 
R Co, 81 Mo 521 

54. Neb.—Chicago, etc, R Co v 
Richardson, 44 NW 103, 28 Neb. 
118. 

62 C J. p 121 note 56. 

Rate of speed generally as evidence 
see supra $ 652 

55. Iowa—^Pell V Burlington, etc, 
R. Co, 43 Iowa 177. 

56. Ky.—Southern R Co v. Wood, 
62 SW 796, 21 Ky L 676 

57- SB—^Borneman v Chicago, etc, 
R. Co, 104 N.W. 208, 19 S D, 469 
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§ 654. - Contributory Negligence of 

Owner 

In an action for injury to animals, any competent 
evidence having a logical and material tendency to prove 
contributory negligence or the lack thereof on the part 
of the plaintiff is admissible. 

Where the animal injured escaped from plain¬ 
tiff's field through a defective railroad fence which 
It was defendant's duty to maintain, evidence of no¬ 
tice to the owner that the animal had on previous 
occasions escaped and been upon the track is imma¬ 
terial nor is it competent for defendant to show 
that plaintiff had said that he had driven the animals 
loose along the highway many times before and had 
never had an accident,^9 or that plaintiffs servant 
had driven plaintiff's cattle on the railroad on several 
previous occasions, in the absence of evidence that 
such servant drove them onto the railroad at the 
time they were injured, or that plaintiffs cattle 
had previously escaped from his pasture onto the 
highway without reference to the time it happened 
or to any defect in plaintiff's fence through which 
the escape was made However, evidence of prior 
escapes is admissible to prove a breachy habit re¬ 
quiring more than the usual care from plaintiff, after 
evidence that plaintiff did not allow the animals at 
large on the highway has been put into the case.®^ 

Where the defense is contributory negligence in 
allowing stock to run at large in a city, an ordinance 
prohibiting stock from running at large is admis¬ 
sible on the part of defendant,®® and evidence is 
admissible on the part of plaintiff which would tend 
to establish that the stock was at large without his 


fault.®** In an action for inj'ury to animals while 
being driven over a crossing, evidence is admissible, 
as bearing on the issue of plaintiff's due care, of the 
speed of the train,®5 of experiments as to the ex¬ 
tent of view from the crossing,®® that plaintiff 
knew the time the train was due to pass, and that 
It had not passed,®^ and that signals were given at 
preceding crossings which plaintiff heard or might 
have heard in time to have kept the animals out of 
danger ®® 

§ 655. Weight and Sufficiency of Evidence 

In an action against a railroad company to recover 
for injury to an animal, the plaintiff must prove each 
and every essential element of his case by a preponder¬ 
ance of the evidence, and a preponderance of the evi¬ 
dence IS sufficient 

In an action against a railroad company to recover 
for injury to an animal, plaintiff must prove each 
and every essential element of his case by a pre¬ 
ponderance of the evidence, and a preponderance 
of the evidence is sufl&cient ®® Thus, there must be 
a preponderance of evidence to show that plaintiff 
was the owner of the animal injured,*^® to connect 
defendant with the injury complained of to show 
that defendant operated the road on which the in¬ 
jury occurred;*^® and to show that the servant of 
defendant whose act caused the injury was acting 
within the scope of his authority.'^® 

In order to warrant a recovery by plaintiff there 
must be sufficient evidence to show that defendant 
was guilty of negligence, where the action is based 
on negligence,and, ordinarily, it is not sufficient 


58- Mass—^Rogers v. Newburyport 
R Co, 1 Allen 16 

Contributory negligence as defense 
see supra §§ $16-626 

59- Utah —Smith v Utah-Idaho 
Cent. R Co, 209 P. 235. 60 Utah 
563. 

60. Ala—^B\iaua v. Southern R. Co., 
77 So 690, 201 Ala. 164 

61. Mich—^Bowen v. Flint, etc, R 
Co, 68 NiW, 230, 110 Mich 445. 

62. Wis—Evans v Chicago, etc, R. 
Co. 145 NW 229, 166 Wis. 36 

63. Iowa—Van Horn v Burlington, 
etc, R Co, 12 NW 762. 69 Iowa 
33. 

Neb.—Chicago, etc, R Co v Rich¬ 
ardson, 44 N.W. 103, 28 Neb. 118. 

Evidence of railroad's violation of 
ordinance or statute see supra S 
653. 

64. Ga —^Louisville, etc, R. Co, v. 
Hall, 82 SE. 860, 106 Ga. 786. 

65- Mo—IFrazier v Wabash, etc., R, 
Co., 75 Mo.App 253 

66. N.J.—Kosher Dairy Co. v. New 


York, etc, R Co, 83 A 498, 83 N 
J Law 270 

Evidence of experiments see supra § 
649 

67- Mo —^Alexander v. Missouri Pac. 
R Co, 166 S.W 1166, 178 Mo App 
184 

68. Iowa—^Heise v Chicago Great 
Western R Co, 119 N.W. 371. 141 
Iowa 88. 

69. Ga—^Atlantic Coast Line R. Co 
V Rowe, 64 iSE2d 216, 83 GaApp 
540. 

Evidence held snfflolent to author¬ 
ize or warrant recovery by plaintiff 
Ark—^Missouri Pac, R. Co. v. Bol¬ 
den, 46 S.W.2d 637, 186 Ark 1189. 
Ga —Atlantic Coast Line R. Co. v 
Mercer, 60 SE2d 649, 82 GaApp. 
312—^Powell V Camp, 37 SB.2d 
170, 73 GaApp, 470—Georgia 

Northern Ry Co v. Rollins, 8 SB 
2d 114, 62 GaApp IS8—^Fountain 
v. Louisville & N R. Co, 6 S B 2d 
106, 61 GaApp. 180—Southern Ry. 
Co. V Grizzle, 166 SB 149, 45 Ga. 
App 428 

La—^Holley v. Louisiana & A. Ry. 
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Co, App, 156 So 790—Campbell & 
Co V Texas & P Ry Co, App, 
152 So 351, amended 155 So. 786. 
Tex—^Panhandle & S. P Ry. Co v. 

Williams, Civ App, 38 SW2d 880. 

70. Tex—Texas & N. O, R. Co v. 

Davis, Civ App, 26 SW2d 1106 
52 CJ p 121 note 83 
In absence of positive testimony 
by plaintiff that animals killed by 
train were his, plaintiff could not re¬ 
cover where another testified that 
they were his.—^Texas & N O R. Co 
V Davis, supra 

71- Mo.—Shaw v. St. Louis, etc, R. 

Co., 86 S.W 611, 110 Mo App 661. 
52 C J p 121 note 84. 

Cause of injury see infra § 658 
78- Colo —^Burlington, etc., R. Co. 
V. Campbell, 59 P. 424, 14 Colo App. 
1*41 

62 C J, p 121 note 85. 

73. Ga.—^Louisville, etc , B. Cq. v 
Peeples, 71 SB. 805, 136 Ga.448 

74. Ga-—Greenway v. Macon, D & 
8 R Co., 162 SE. 168, 41 Ga.App. 
541. 
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for plaintiff merely to show the fact of injury,*^5 
or the fact of injury and also the omission of some 
statutory duty without any evidence tending to show 
that such omission was the cause of the injury*^® 
However, where the facts raise a presumption of 
negligence and there is no rebuttal offered by defend¬ 
ant,'^'^ or where the rebuttal offered is not suffi¬ 
cient,"® plaintiff may establish his right to recover 
by proof of ownership and value of the animal and 
of its being injured or killed by act of defendant 
without offering further evidence of negligence 

Experiments. In the absence of evidence that con¬ 
ditions surrounding the accident and conditions at 
the making of a test or experiment were the same, 
the testimony as to the making of the test, if compe¬ 
tent at all, is without substantial weight or effectJ® 

§ 656. -Where Statutory Presumption of 

Negligence Rebutted 

The rule requiring a preponderance of the evidence 
establishing the negligence of the defendant applies es¬ 
pecially where the defendant by its evidence has tempo¬ 
rarily rebutted the presumption of negligence which, un¬ 
der some statutes, follows from the fact of killing of, 
or injury to, an animal. 

The rule requiring a preponderance of the evi¬ 
dence establishing the negligence of defendant ap¬ 
plies especially where defendant by its evidence has 
temporarily rebutted the presumption of negligence 
which, under some statutes, follows from the fact of 
killing of, or injury to, an animal,®® or where the 
facts v-nth respect to the killing are all put in evi¬ 


dence ®1 However, circumstantial evidence of de¬ 
fendant’s negligence in support of the presumption 
may be sufficient to sustain a judgment for plain- 
tiff,®2 especially v here the presumption has not been 
fully rebutted b}" defendant’s evidence,®® or where 
evidence in rebuttal contradicts itself. 

§ 657. - Direct and Circumstantial Evi¬ 

dence 

The facts necessary to sustain a recovery in an ac¬ 
tion against a railroad company for injury to an animal 
may be established by proof of circumstances from which 
they may be reasonably Inferred by the jury as well as 
by direct testimony. 

The facts necessary to sustain a recovery in an 
action against a railroad company for injury to an 
animal may be established by proof of circumstances 
from which they may be reasonably inferred by the 
jury as well as by direct testimony,®® and plaintiff's 
case may be strongly fortified by the failure of de¬ 
fendant to introduce the testimony of its servants 
who were present at the accident ®® However, m 
order to sustain a verdict on circumstantial evidence, 
there must be some connection between the facts 
proved and the fact at issue,®'^ and the circumstances 
must be sufficiently strong and connected to create 
more than a mere conjecture or suspicion.®® While 
It has been held that the circumstances shown must 
negative every other reasonable hypothesis save 
that of the negligence of defendant,®® it has also 
been held that proof of the more probable hypothesis 
IS all that is required.®® 


La—^Wallace v. Missouri Pac It Co., 
App.. 161 So 103 

Mo—Scott V Atchison, T & S. P. R. 
Co, App. 32 S.W2d 139. 

52 O.J p 121 note 89. 

£vldexLoe held sufiLcient 

La.—^Duke v Missouri Pac R Co, 
App. 142 So 333 

N.H—^Dowse v Maine Cent R R., 
20 A 2d 629, 91 NH. 419 

Tex—^Texaa & N. O R. Co. v. Mills, 
Civ App, SO SW.2d 360. 

62 C J. p 122 note 89 [a] 

75. W.Va.—Kirk v. Korfolk, etc, R, 
Co, 24 SB. 639, 41 WVa 722, 66 
Am SR 899, 32 LRA. 416. 

62 C J. p 122 note 92 

Presumption of negrhgrence from fact 
of killing' or injury see supra § 641 

76L HI —^Peoria, etc , R Co. v. Aten, 
43 I11.APP. 68 

77. Ala—Gulf, M & O R. Co V 
Scott, 27 So 2d 160, 32 AlaApp. 
326, certiorari denied 27 So 2d 162, 
248 Ala 260 

52 0 J p 123 note 5. 

78. La.—Jackson v. Texas, etc, R 
Co, 117 So, 806, 166 La. 718. 

62 O.J. p 123 note 6. 


79. Ky—^Byrd v. Central Kentucky 
Tract Co. 126 S W. 174, 136 Ky 
766. 

80. Ala —Alabama Great Southern 
R Co V. Hill, 43 So,2d 136, 34 Ala 
App 466, certiorari denied 43 So 
2d 139, 253 Ala 124 

Ark —St Louis-San Prancisco Ry 
Co V Cole, 27 SW2d 992, 181 Ark 
780. 

Ga —^Atlantic Coast Line R Co v 
Rowe, 64 S.B.2d 216, 83 GaApp. 
640. 

Wyo—Hildebrand v Chicago, B 3b 
Q R R. 17 P 2d 651, 45 Wyo. 176. 

52 C J. p 122 note 99. 


81. ND—Snyder v. Northern Pac, 
Ry. Co, 285 NW. 450, 69 ND. 266 
—Stoeber v. Minneapolis, etc., R, 
Co, 168 N.W 662, 40 ND 121 

82. Ga.—Central of Georgia R. Co. 
V. Francis, 149 S B. 806, 40 Ga.App. 
383. 

62 C J. p 122 note 2. 

83. Ga—^Davis v. Carter, 108 SE. 
837, 27 Ga.App. 494—Southern R. 
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Co. V Chunn, 69 S E 226, 8 GaApp 
400. 

84. Ark.—^Kansas City Southern R 
Co. V. Griffin, 217 S.W 801, 141 
Ark 625 

Ga—Central of Georgia R Co v 
Francis, 149 SE 806, 40 GaApp 
383 

85. Ky —Cincinnati, etc, R. Co. v 
Graves, 176 .S W 974, 165 Ky. 148 

Okl —^Missouri, etc, R Co v. Simer- 
ly, 180 P 661, 72 Okl 251. 

8& La—Day v New Orleans Pac 
R Co., 36 La Ann. 694 

Okl—St. Louis, etc, R Co v Smith, 
127 P. 479, 36 Okl 28 

87. Mo —Shaw v St Louis, etc, R 
Co, 85 SW. 611, 110 Mo App. 661 

88. Iowa—Gibson v Iowa Cent R. 
Co., 113 NW 927, 136 Iowa 416. 

62 C J p 123 note 12. 

89. Iowa—Gibson v. Iowa Cent R. 
Co, supra 

90. Okl.—^Missouri, etc., R Co v 
Simerly, 180 P 561, 72 Okl 251 

Or—^Meier v Northern Pac R Co., 
93 P. 691, 61 Or. 69. 
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Although, where the only direct testimony as to 
the circumstances of the injury is that of defendant’s 
servants who testify positively that there was no 
negligence, and they are not in any way contra¬ 
dicted or discredited, a verdict for plaintiff may not 
be sustained,®^ where there is evidence contradict¬ 
ing the testimony of defendant’s servants, a verdict 
for plaintiff may stand,even where the contradict¬ 
ing evidence is circumstantial and the evidence of 
the servants is direct.^® 

The rules as to the sufficiency of circumstantial 
evidence to support a recovery by plaintiff against a 
railroad company for injury to an animal have been 
applied to proof of the ownership of the animal 
injured,®^ the giving of notice of the injury to de¬ 
fendant,^® the failure of defendant to post notices 
of the killing,^® and the fact of negligence on the 
part of defendant 

§ 658. - Cause of Injury 

Ordinarily, in an action against a railroad company 
to recover for Injury to an animal, there must be a pre¬ 
ponderance of evidence on behalf of the plaintiff to show 
that the injury complained of was caused by an instru¬ 
mentality of the defendant, that it was the negligent act 
of the defendant which caused the injury and not an 
unavoidable accident, and that the defendant could have 
reasonably foreseen the injury. 

Ordinarily, in an action against a railroad com¬ 
pany to recover for injury to an animal, there must 


be a preponderance of evidence on behalf of plain¬ 
tiff to show that the injury complained of was 
caused by an instrumentality of defendant,^8 that it 
was the negligent act of defendant which caused 
the injurySS and not an unavoidable accident,^ and 
that defendant could have reasonably foreseen the 
injury 2 On the other hand, under a statute creating 
a presumption of negligence on the part of a rail¬ 
road company for the killing or injuring of stock 
by it, m order that defendant may prevail the evi¬ 
dence must be sufficient to show that the injury com¬ 
plained of was not the result of the negligence of 
defendant.^ 

The fact that an animal was killed or injured by 
being struck by defendant’s cars or locomotives may 
be proved by circumstantial evidence without the di¬ 
rect testimony of any eyewitness,^ and it is suffi¬ 
cient to show circumstances from which this fact 
may be fairly and justly inferred,® such as the posi¬ 
tion of the animal,® the character of the injury,'^ 
the presence of blood or hair on the road^ or locomo¬ 
tive,® hoofprints of the animal,^® and any marks on 
the track or roadbed indicating that an animal had 
been struck or dragged by the train Moreover, 
these circumstances may be of such a character as 
to warrant the jury, without any direct evidence on 
the part of plaintiff, in disregarding the positive 
testimony of defendant’s servants that the animal 
was not injured by the train.^^ 


91. Ky —Crawford v Southern R 
Co, 160 SW 900, 150 Ky 741 

62 C J. p 123 note 15 

92. Ark—St Louis, etc, B Co v 
Minor, 107 S W 171, 85 Ark 121 

62 C J p 123 note 16 

93. Ky—Cincinnati, etc, R Co. v 
Graves, 176 -S W. 974, 166 Ky. 148 

94. Ark.—St Louis, etc, R Co. v. 
Miller, 106 SW 484, 84 Ark. 496. 

62 C J. P 123 note 19 

95. Colo—^Rto Grande Western R 
Co V Boyd, 96 P. 781, 44 Colo 119 

Iowa—Kost V Chicago, etc, R Co, 
149 N.W 861, 167 Iowa 622. 

96. Ark —'St. Louis Southwestern 
R Co V Castleberry, 136 S.W. 284, 
98 Ark 441—St Louis, etc., R Co 
V Ewing, 107 S W. 191, 85 Ark 
58. 

97. Ga—Atlantic Coast Line R Co 
V. Willis, 157 SB 264, 42 Ga-App 
768 

N,H —^Dowse V. Maine Cent R. R^ 
20 A 2d 629, 91 NH 4l9 

Tex—Texas & N O R Co. v. Mills, 
CivApp. 30 S W2d 360 

52 C.J p 123 note 24. 

98. La.—^Derrick v. Thompson, App, 
11 So 2d 86 

XlvidezLoe held BufflcieiLt 

<1) To establish fact that instru¬ 


mentality of defendant killed animal 
in question—Gulf, M & O R. Co. 
V Scott, 27 ,So2d 160, 32 Ala App. 
326, certiorari denied 27 So 2d 162, 
248 Ala 260 

(2) To support or authorize ver¬ 
dict or finding that instrumentality 
of defendant killed animal m ques¬ 
tion 

Ark—Louisiana & A. Ry Co v Am¬ 
brose, 47 SW2d 1, 186 Ark 1189— 
Missouri Pac. R Co v. Hull, 33 
SW2d 406, 182 Ark 873. 

Ga—^Atlantic Coast Line R Co v. 

WilLis, 167 SB 254, 42 GaApp 768. 

99. Kan—^Holland v Schaffi, 187 P 
682, 106 Kan. 236 
63 C J p 123 note 27 

1. La—^Metoyer v. Texas & P. Ry. 
Co, App, 176 So 490 

Tmavoidable accident held ehown 
La.—Metoyer v Texas & P Ry. Co, 
supra 

2. Miss.—Wright V Illinois Cent. 
R Co, 16 So 2d 381. 196 Miss 160. 

3. La—Morgan v Missouri Pac R. 
Co, App, 151 So. 110—Jackson v. 
Missouri Pac. R. Co., App, 141 
So. 770 

Evidence held sitSoient 

To warrant finding that injury 
complained of was not caused by 
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operators of tram ■—^Edwards v. 

Thompson, La App, 2 So 2d 493 

4. Ark —^Missouri Pac R Go. v. 

Hull, 33 SW2d 406, 182 Ark 873 
52 C J. p 124 note 30 
5« Ind—Chicago, etc, R Co v. 

Schippor, 131 NE 232, 76 Ind.App, 
669. 

Iowa—^Lister v Chicago, etc, R, Co, 
186 NW 8, 193 Iowa 1068 

e. Iowa—^Lister v. Chicago, etc.. R. 
Co, supra 

62 CJ p 124 note 32. 

7. Okl —^Missouri, etc, R Co v 
Simerly, 180 P 551, 72 Okl 251. 

52 C J p 124 note 33. 

8. Tex—^Davia v. Etter, Civ App,, 
243 SW. 603. 

52 C J p 124 note 84 

9. Tex—International, etc, R. Co. 
v Hughes, 16 S.W 876, 81 Tex 184. 

10. NB—^Anderson v. Minneapolis, 
etc, R, Co., 123 hr.W. 281, 18 hTX). 
462. 

62 C J p 124 note 36. 

IL Mo —^Nelson v, St. Ltouis, etc, 
R Co. 116 SW 1118, 136 Mo App. 
160 

62 aj. p 124 note 37. 

12. Tex—^International, etc, R, Co. 
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On the other hand, there is no preponderance of 
evidence for plaintiff where the circumstances shown 
are equally consistent with some other cause of in¬ 
jury for which the railroad is not responsible, and, 
where defendant’s servants testify positively that no 
animal was struck and their testimony is not con¬ 
tradicted and the circumstantial evidence is not in¬ 
consistent therewith, the jury may not disregard 
their testimony Collision with a tram is not suffi¬ 
ciently proved by merely showing that the animal 
was found dead or inj'ured near the track without 
any signs of violence or indications of having been 
struck by a train,i5 since there must be substantial 
facts shown from which it may be reasonably in¬ 
ferred that the animal was killed by the train. 

§ 659 , - Nature and Extent of Injury or 

Damage 

In order to sustain a recovery for the killing of an 
animal by a railroad company, there must be some evi- 
dence of its value, which must be of Its actual or mar¬ 
ket value and not merely what the plaintiff considers it 
worth to him. 

In order to sustain a recovery for the killing of an 
animal by a railroad company, there must be some 
evidence of its value,!*^ which must be of its actual 
or market value and not merely what plaintiff con¬ 
siders it worth to him.18 However, a verdict for 
the amount testified to by a single witness, if compe¬ 
tent to testify as to the value of the animal killed, 
has been held justified Also, the fact that a dog 
killed by defendant’s train was not assessed has 
been held not to prove that it was of no value,20 
especially where the undisputed evidence shows that 
the dog was valuable.^i 

Ordinarily, where an animal is merely injured, 
there must be evidence of its value after as well as 
before the injury,^2 and the evidence should be di¬ 


rected to a time immediately after the injury.23 Al¬ 
though where the evidence merely shows that an 
animal was injured and there is no evidence as to 
whether it subsequently died, a judgment for its full 
value may not be sustained,evidence that an em¬ 
ployee, authorized by defendant to do so, took charge 
of the mjured animal and subsequently killed it, may 
justify a verdict for the full value of the animal 
killed,and plaintiff may not be required further to 
prove in dollars and cents the extent of the injury in¬ 
flicted by the train.26 

§ 660. - Place of Injury; Venue 

Under some statutory provsions, in order that the 
plaintiff may recover from a railroad company for kill¬ 
ing or injuring an animal, the evidence must be sufh- 
cient to show that the accident occurred in the town¬ 
ship where the action is brought or in an adjoining 
township. 

Under some statutory provisions, in order that 
plaintiff may recover from a railroad company for 
killing or injuring an animal, the evidence must be 
sufficient to show that the accident occurred in the 
township where the action is brought or in an ad¬ 
joining township,27 and conflicting testimony of two 
witnesses placing the pomt of injury in different 
townships may not be sufficient to support a re¬ 
covery, in the absence of evidence that the two 
townships named are adjoining.28 Moreover, proof 
that the accident occurred in a well-known incor¬ 
porated town, from which it is argued that the 
township in which the animal was killed may be in¬ 
ferred or judicially known, has been held insufficient, 
under such a statute.29 

Although it has been held that a verdict for de¬ 
fendant is required where the evidence fails to show 
the county where the injury complained of oc- 
curred,20 a verdict or finding that the injury oc- 


V. Hughes, 16 S.W 876, 81 Tex 
184 

52 C J. p 124 note 38. 

13. Tex.—^Paris & M P, K. Co. v 
Russell, CivApp, 104 SW2d 660. 

62 C J. P 123 note 28. 

14. Ga.—(Wnghtsville, etc, R Co. v. 
Walker, 33 S E. 978, 108 Ga. 262, 

62 C J. p 123 note 29. 

16. Tex.—Galveston, etc, R. Co. v 
Blau, 78 SW. 1074, 31 T6X.Civ.App 
644. 

62 C.J, p 124 note 39. 

le. Ga.—Alabama Great Southern 
R. Co. V. Raanes, 183 SE 926, 52 
Ga.App 689 

52 CX P 124 note 40. 

17. Ga—Southern R. Co. v. Yarn, 
29 S.E. 822, 102 Ga 764. 


18. Tex.—Galveston, etc, R Co v 
Schrader, 1 TexACivCas 5 1147 

52 C J p 124 note 42 

19. Miss—^Mississippi Cent B. Co 
V. Walden, 68 So 638, 101 Miss. 
781. 

20. Ark.—^Missouri Pac R Co. v. 
Green, 288 SW. 908. 172 Ark 428— 
El Dorado, etc, R. Co. v. Knox, 
117 S.W. 779, 90 Ark. 1, 134 Am 
SR 17. 

21. Ark—^B1 Dorado, etc, R. Co. v. 
Knox, supra. 

22. Mo—Dietrich v. Hannibal, etc, 
R Co., 89 MoApp. 36—Smith v 
Kansas City, etc., R. Co, 60 Mo 
App. 691. 

23. Mo.—^Dietrich v Hannibal, etc., 
R Co, 89 Mo.App 36. 

62 C.X p 126 note 47. 
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24. Tex —St Louis, etc, R. Co v 
Evans, 14 S.W. 798, 78 Tex. 369 

25. Ala—Tombigbee Valley R. Co 

V Still, 60 So 646, 6 Ala App. 470 

26. Ala—^Tombigbee Valley R. Co. 

V Still, supra. 

27. Mo—Cook V. Kurn, App, 124 
SW2d 673. 

2a Mo —Severn v. St Louis, etc, 

R. Co, 129 S.W. 477, 149 MoApp 
631. 

29. Mo—Cook V. Kurn, App, 124 S 
fW’.2d 673—^Lash v Southwest Mis¬ 
souri R. Co., App., 180 SW. 11— 
Severn v St Louis & S P. R* Co. 
129 SW. 477, 149 MoApp. 631. 

30. Ga — Greenway v Macon, D. & 

S. R. Co., 162 S,E. 168. 41 GaApp 
64L 
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curred in the county in which the action to recover 
therefor is brought may be sufficiently supported by 
evidence that the injury was received in a town 
which a railroad map places within that county, 
or within the statutory limits of a town which the 
statute places in that county,^2 or at a point 
located as being a certain distance and direction 
from a town and which point the court, by taking 
judicial notice of the geographical lines of the 
county, can place therein.^S 

§ 661. - Fences and Cattle Guards 

a. In general 

b. Nature and cause of injury 

c. Place of entry on track 

a. In Oeaeral 

In an action against a railroad company to recover 
for injury to an animal resulting from a violation by 
the company of a statute requiring such a company to 
fence Its tracks, the plamtilT must prove each and every 
element of his case by a preponderance of the evidence, 
and this rule applies to an action to recover for an In¬ 
jury resulting from the defective condition of a fence 
or cattle guard maintained by a railroad company. 

In an action against a railroad company to recover 
for injury to an animal resulting from a violation 
by the company of a statute requirmg such a compa¬ 
ny to fence its tracks, plaintiff must prove each and 
every element of his case by a preponderance of the 
evidence,34 and this rule applies to an action to 


recover for an injury resulting from the defective 
condition of a fence or cattle guard maintained by 
a railroad company 36 Thus, in order to sustain a 
recovery by plaintiff, it has been held that there 
must be sufficient evidence to show that the road 
was not fenced as required by statute,3 3 and that, 
if the statute only requires fencing or cattle guards 
at certain places or excepts certain places, the evi¬ 
dence must be sufficient to show that the place in 
question was one required to be fenced, 37 or to be 
protected by cattle guards,33 or that the place in 
question was not one of the places excepted by 
statute.33 

Under a statute allowing a certain time after the 
road is in operation for the construction of fences, 
the evidence must be sufficient to show that such 
road was in operation,40 and that the statutory time 
had elapsed^l at the time of the injury complained 
of. Under some statutory provisions, a prima facie 
case for plaintiff may be made out by proof of 
plaintiff’s ownership of the animal in question, the 
injury, and a failure to fence at the place in ques¬ 
tion, as discussed supra § 642, and an imputation 
of negligence made under such a statute may be 
strengthened by other evidence adduced in the 
-case ^2 Where plaintiff has made out a prima facie 
case under such a statute, the railioad company may 
be required to prove lack of negligence on its part by 
a preponderance of the evidence in order to escape 
liability.43 


31- Ark—Louisiana & A Ry Co v 
Ambrose, 47 S.'W.2d 1, 186 Ark 
1189—St. Louis, etc, R Co. v. 
Weatherly, 124 SW 1031, 93 Ark 
269. 

32. Gcl—^M aoou, etc., R, Co v. Bar- 
Ueld, 72 SE. 936, 10 Ga.App 104. 
33- Ind.—Cleveland, etc, R Co v 
Miller, 81 N.B. 617, 40 Ind App 166. 

34. Fla.—Seaboard Air Line Ry Ob 
V. Maifire, 147 So. 215, 109 Fla. 229 
SlfTht to sue 

Where the fencing statute is held 
to be enforceable by the owner of 
adjoining lands or his lessee or li¬ 
censee only, plaintiff must bring for¬ 
ward evidence sufficient to establish 
his right to sue under the statute. 
Mo—-Summers v. Hannibal, etc, R 
Co, 29 Mo App. 41 
Utah —Stimpson v. Umon Pac. R. 

Co, 81 P. 449, 8 Utak 849. 
Bvlde&oe held siLfficleiit 

(1) To support verdict for plain¬ 
tiff,—Seaboard Air Line Ry, Co. v. 
Maige, 147 So 215, 109 Fla. 229 
.(2) To show waiver by defendant 
of statutory requirement that owner 
of ammals in question file affidavit 
of ownership and injury to livestock 
with nearest station agent—^Hittson 


V Chicago, R I & P Ry Co, 86 P. 
2d 1037, 43 NM 122 

(3) Where the issue of the effec¬ 
tiveness of a legal fence to turn 
plaintiff’s animals is raised, a find¬ 
ing for plaintiff will be sustained by 
evidence tending to show that the 
injured animals might have been 
turned by a legal fence, if one had 
existed.—Schimmele v. Chicago, etc, 
R Co, 26 N.W 347, 34 Minn. 216. 

35. Ga—^Elberton & B R Co v 
Campbell, 167 SE 215, 46 GaApp 
203 

Ill—biddings V Pennsylvania R, Co., 
266 Ill App 181 

La -^Hower v. Missouri Pac R. Co, 
App, 144 So. 780. 

Tenn—Southern Ry Co. v. Morrell, 
89 SW2d 161, 169 Tenn 463. 

36. Ind —Indianapolis, etc., R Co 
v Means, 14 Ind 30. 

52 CJ p 125 note 59. 

37. Idaho —Bernardi v Northern 
Pac R Co, 108 P. 542, 18 Idaho 
76, 27 LRA,NS., 796. 

52 C J p 125 note 61. 

38. Mmn—^Yates v Chicago, etc, R 
Co, 132 NW. 994, 116 Minn. 496- 
36 LR.A,N.S.. 997. 

39- Tex.—^Missouri-Eansas-Texas Ry. 
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Co V Wimberly, Civ App, 28 S W 
2d 832. 

62 C J p 125 note 63. 

40. Colo—^Denver, etc, R Co. v. 
Kelso, 90 P 65, 40 Colo 84. 

52 C J p 126 note 66 

41. Colo—Colorado, etc., R, Co v 
Neville, 92 P 956, 41 Colo 393 

62 C J p 126 note 66. 

42. La—Cathey v Louisiana & A. 
Ry Co, App, 30 So 2d 763. 

Strong prima facie case 
Evidence indicating that plaintiff's 
mules entered on defendant’s un¬ 
fenced track in plain sight of tram 
crew and traveled down track a cer¬ 
tain number of feet before being 
struck and killed by train and that 
train crew made no effort to slow 
or stop train went beyond imputation 
of negligence flowing from proof of 
killing of livestock by tram and 
made out a strong prima facie case 
agamst defendant —Cathey v. Louisi¬ 
ana A. Ry Co , supra. 

43. La—Cathey v Louisiana & A 
Ry Co., supra—Abraham v. Texas 
& P Ry. Co, App , 24 So 2d 886— 
Thomas v. Missouri Pac R Co. 
App, 163 So. 544—Alcock v Texas 
& P. Ry Co., App, 149 iSo 182. 
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Defective condition; notice of defect In order 
that plaintiff may recover for injury to an animal 
resulting from the defective condition of railroad 
fences or cattle guards, the evidence must be sufE- 
cient to show the defective condition of the fence^^ 
or cattle guard,^5 that such condition existed at the 
time of the injury,^® that the animal came on the 
track at the defective place, as discussed infra sub¬ 
division c of this section, and, where the defect 
IS not in the original construction, that the company 
had either actual or constructive notice thereof,^^ 
although proof of actual notice may not be neces¬ 
sary where facts are shown from which it appears 
that the defect had existed for such time or under 
such circumstances as to charge the company with 
constructive notice thereof 

b. Nature and Cause of Injury 

In order to Justify a recovery under a fencing stat¬ 
ute, there must be sufficient evidence to show that the 
cause of the injury to the plaintifTs animal was the 
breach by the defendant of its statutory duty with re¬ 
spect to fences or cattle guards. 

In order to justify a recovery under a fencing 
statute, there must be sufficient evidence to show 
that the cause of the injury to plaintiff’s animal 
was the breach by defendant of its statutory duty 
with respect to fences^® or cattle guards,®^ and, 
where the evidence dhows that the injury complained 
of was caused by an unavoidable accident, there 
can be no recovery 


While it may be shown by circumstantial as well 
as by direct evidence that the animal in question 
was injured by a direct collision with,62 or by being 
frightened by,53 the locomotive or tram of defend¬ 
ant, in order to sustain a verdict for plaintiff on 
circumstantial evidence alone, the circumstances 
shown must have some connection with the facts 
in issue, and must not be equally consistent with 
some other theory as to the cause of the injury 
complained of, under which defendant would not 
be liable,5 4 as where the evidence discloses merely 
that the animal was injured,5® or that it had been 
injured on a cattle guard,^6 or that it was found 
tangled in a wire fence,^7 or that it had fallen from 
a bridge^* or into a hole.6® 

c. Place of Entry on Track 

In actions based on the statutory liability of a rail¬ 
road company for its failure properly to fence, in or¬ 
der that the plaintiff may succeed there must be sufTi- 
cient evidence to show that the animal in question came 
on the track at a place where the railroad company was 
required to fence or to maintain cattle guards, or at a 
place where the fence or cattle guard was defective. 

In actions based on the statutory liability of a rail¬ 
road company for its failure properly to fence, in 
order that plaintiff may succeed there must be suffi¬ 
cient evidence to show that the animal in question 
came on the track at a place where the railroad 
company was required to fence or to maintain cattle 


Svldeuce hold snmciexLt 

To sustain burden of railroad com¬ 
pany of establishing that it was not 
negligent.—Wise v. Texas & P. Ry 
Co., LaApp., 45 So 2d 368—Abraham 
V. Texas & P Ry. Co, LaApp, 24 
So 2d 886—^Friedman v. Texas & P 
R. Co, La App , 18 So 2d 846—Smith 
V. Thompson, LaApp, 186 So 71. 

44w Tenn—Southern Ry. Co v. Mor¬ 
rell, 89 S.W2d 161, 169 Teim. 463. 
62 C J. p 127 note 99. 

Prima facie case 

In action against railroad for 
death of animal, plaintiff made out 
prima facie case hy proving that 
right of way fence was so defective 
that the animal could have walked 
over It without difllculty and that 
the rest of the fence around the 
pasture was in good state of repair 
—^Fleming v. Hodgson, 185 P.2d 181, 
199 Okl. 261. 

45. Iowa—^Harsch v. Chicago, R, L 
& P. Ry. Co, 232 NJW. 144, 211 
Iowa 1377, 76 A.L R. 927 
62 C.J. p 127 note 1. 

Bvldenoe held ULsnffloient 

(1) To show defect, where no rea¬ 
son was given why cattle guard in 
use was not safe.—Strong v. Chica¬ 


go, etc, R. Co, 63 H.W 699, 95 Iowa 
278, 

(2) To show that cattle guard was 
unnecessarily dangerous—^Harsch v 
Chicago, R. L & P. Ry Co, 232 N W. 
144, 311 Iowa 1377, 76 ALR 927 

46. Ill,—^Illinois Cent. R Co v. 
Whalen, 42 Ill 396. 

62 C J p 127 note 2 

47. Mo.—Townsley v Missouri Pac, 
R. Co., 1 S W. 15, 89 Mo 31 

48. Cal —Jesus Maria Rancho v. 
Southern Pac. Co, 172 P. 183, 36 
Cal App 375 

52 C,J. p 127 note 5. 

49. Okl.—Fort Smith & W. By. Co. 
V. Bartell, 86 P.2d 984, 169 Okh 308. 

53 C.J- p 126 note 78. 

Evidence held snffloient 

(1) To sustain finding that defend¬ 
ant railroad's failure to fence part 
of right of way was proximate cause 
of death of animal struck by tram 
—^Fort Smith & W. Ry, Co. v. Bartell, 
supra. 

(2) To Justify Judgment against 
railroad for value of animals killed 
by tram on ground that failure of 
railroad to comply with statute by 
zx>t erectmg and maintaining on its 
right of way a wing fence at some 
pomt between certaui depots was 
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cause of injury.—J. Hebeker & Son v 

Los Angeles & S L. R. Co, 104 P. 

2d 230, 99 Utah 226. 

Ba Tex.—Gulf, etc, R. Co v. Mes¬ 
ser, Civ App, 208 SW. 232 

Utah —J. Nebeker & Son v. Los 
Angeles & S L. R. Co, 104 P.2d 
280, 99 Utah 226. 

61. La—Wise v Texas & P. Ry. Co., 
App, 45 So 2d 368. 

52. Iowa.—^Kennedy v. Chicago, etci, 
R Co, 67 HW. 862, 90 Iowa 764. 

62 C J p 126 note 76. 

53. Iowa.—^Van Slyke v. Chicago, 
etc., R. Co., 46 N.W. 396, 80 Iowa 
620. 

62 C.J p 126 note 76. 

54^ Iowa—Asbach v. Chicago, etc. 
R Co., 37 NW 182, 74 Iowa 248 

55. Mo —^Hesse v St Louis, etc., 
B. Co., 36 Mo App 163 

56. Iowa.—^Moore v Burlington, etc, 
R. Co, 88 NW. 871, 72 Iowa 76. 

67. Mo.—^Perkins v St. Louis, etc, 
R Co, 15 SW, 320. 103 Mo. 62, 11 
LRA. 426 

58. Iowa.—Asbach v Chicago, etc, 
R Co., 37 N.W. 182. 74 Iowa 248. 

59. Mo.—^Eggleston v. Kansas City 
Southern R. Oo., 164 S.W. 169, 177 
Mo.App. 846. ' 
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guards,®® or at a place where the fence or cattle 
guard was defective This need not be shown by 
direct testimony but may be established by circum¬ 
stantial evidence,®^ such as by the condition of the 
fence®3 or of the cattle guard,®^ or by hoofprints,®® 
or other marks or circumstances indicating that the 
animal entered at such place,®® and proof that an 
animal which was not breachy entered on the track 
over a fence that was generally insecure may obviate 
the necessity of showing that it was insecure at 
the particular point where the animal entered ®'^ 

The circumstantial evidence may be sufficiently 
strong to sustain a finding that the animal came on 
the track at a place where the railroad company 
was required to fence or to maintain cattle guards 
notwithstanding the positive testimony of defend¬ 
ant’s servants that it was at a public crossing or oth¬ 
er place not required to be fenced,®® as, for example, 
the hoofprints or position of the animal at a distance 
from the public crossing,®® particularly where other 
facts are shown discrediting their testimony in other 
respects as to the circumstances of the injury*^® 

On the other hand, a verdict for plaintiff may not 
be sustained in the absence of all evidence as to 
whether the animal came on the track through a 
break in the fence or from a neighbormg cross¬ 
ing,71 or through an open gate for which defendant 
was not responsible,72 or where defendant's servants 
testify positively that the animal came on the track 
at a public crossing or depot and their testimony 
IS not impeached or contradicted by plaintiff’s wit¬ 
nesses or by circumstantial evidence.73 


§ 662. - Crossings, Gates, and Bars 

In order to sustain a recovery for injury to an ani¬ 
mal on the ground of the defective condition of a rail¬ 
road crossing, there must be sufficient evidence, either 
direct or circumstantial, to show the existence cf a 
de-^ective condition in the crossing. 

In order to sustain a recovery for injury to an 
animal on the ground of the defective condition of 
a railroad crossing, there must be sufficient evidence, 
either direct or circumstantial, to show the existence 
of a defective condition in the crossing.7^ Where 
an animal is injured by coming on a railroad through 
a defective or open gate, a verdict for plaintiff ma}' 
be supported by evidence, direct or circumstantial, 
that the gate was defective7® or not up to the stat¬ 
utory standard,76 or that the gate had been opened 
by servants or agents of defendant,77 or that it had 
been open for a sufficient length of time before the 
accident to charge the railroad with notice.78 Hovr- 
ever, a verdict for plaintiff may not be sustained 
where there is no evidence as to the defectiveness of 
the gate,7® or as to how it came to be open,®® or, 
where it is not claimed that defendant's servants 
opened the gate or had actual notice of its condition, 
that it had been open for such length of time as to 
charge the company with notice.®^ So, too, a verdict 
for plaintiff may not be sustained on proof of the 
defective condition of a gate where there is no evi¬ 
dence that the animal injured passed through the 
gate.®® 

§ 663. - Rate of Speed 

Ordinarily, m the absence of a statutory or municipal 
regulation otherwise providing, it *is not sufficient to 


SO. Colo —Colorado, etc, R Co v 
KTeville, 92 P 956, 41 Colo 393. 
Tex —^Missouri-Kansaa-Texas R Co 

V Wimberly, Civ.App., 28 S W 2d 
832. 

61. OkL—Missouri, K & T. Ry Co. 

V Beatty, 32 P 2d 892, 168 Okl 
254 

52 C J. P 126 note 85 

B2. Wis—^Herrell v Chicago, etc, 
R Co, 90 NW. 1071, 114 Wis 606 
52 C.J p 126 note 86. 

B3. Iowa —Mikesell v. Wabash R 
Co, 112 N.W. 201, 134 Iowa 736. 

62 C J. p 126 note 87. 

B4. Minn—Green v. St. Paul, etc., 
R Co, 61 NW 1130, 60 Minn. 134 
Wis —^Herrell v. Chicago, etc., R. Co , 
90 NW 1071, 114 Wis 605 

B5. Neb—Sands v. Chicago, etc, R. 

Co, 110 N.W. 866, 78 Neb. 299. 

52 CJT p 126 note 89. 

B6. Iowa—^Daugherty v. Chicago, 
eta, R. Co.. 64 N.W. 219, 87 Iowa 
276. 

52 C J p 126 note 90. 


67. Ind—Louisville, etc, R, Co v 
Spain, 61 Ind 460 

NY.—^Leyden v New York Cent, 
etc, R Co, 8 NYS 187, 66 Hun 
114. 

68. Iowa—Klay v Chicago, etc, R. 
Co, 102 NW. 626, 126 Iowa 671 

69. Iowa—^Bacus v Chicago, etc, 
R Co, 118 NW 761 

62 C J p 126 note 92. 

70- Mo—^Vincent v Current River 
R Co, 63 MoApp 616 
52 C J. p 126 note 93 

71. Iowa—Rhines v. Chicago, etc, 
R Co, 39 N.W 912, 76 Iowa 597. 

Wyo—Tisthammer v Union Pac R. 
Co., 286 P 377, 41 Wyo. 382 

72. Tex —^Missouri, eta, R Co v. 
Johnson, CivApp, 39 S.W 323. 

Utah —^Reid v San Pedro, etc, R 
Co , 118 P. 1009. 39 Utah 617. 

73. Or—^Baton v McNeil, 49 P. 
876, 31 Or 128, 

62 C J. p 126 note 97. 

74- Iowa.—Criss v Chicago, etc, R. 

Co, 66 NW. 623. 88 Iowa 741. 

62 C.J p 127 note 8, 
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75. Mo.—Smith V. St Louis, etc, R 
Co, 112 SW. 32, 132 MoApp. 612. 

52 C J p 127 note 9 

76. Kan —Roman v. St. Louis-San 
IJVancisco R Co, 245 P 115, 120 
Kan 685. 

Mo —^Rinehart v Kansas City South¬ 
ern R Co., 102 SW. 958, 204 Mo 
269. 

77. Mo—Jeffries v. Chicago, etc, R. 
Co, App., 182 S W 1082 

78. Mo —Rinehart v. Kansas City 
Southern R Co., 102 S.W. 968. 204 
Mo 269 

79. Kan.—^Bertrand v. Kansas dty, 
etc, R..CO, 114 P 214, 84 Kan. 348. 

80. Idaho—^Wallace v. Oregon Short 
Line R Co, 100 P 904, 16 Idaho 
103 

62 C J. p 127 note 14 

81. Ill.—Chicago, etc, R. Co. v. 
Sierer, 13 Ill App. 261. 

82. Iowa—^Koenigs v. Chicago, etc., 
R. Co, 66 NW. 814, 67 NjW. 899, 
98 Iowa 569. 
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support a finding of negligence on the part of a rail- 
••oad company to show merely the speed of the tram at 
the time of the injury complained of, or to show me'-e- 
ly that the tram was running faster than its usual rate 
of speed, or to show that the usual rate of speed was not 
reduced on approaching an ordinary public crossing in 
open country. 

Ordinarily, in the absence of a statutory or mu¬ 
nicipal regulation otherwise providing, it is not 
sufficient to support a finding of negligence on the 
part of a railroad company to show mcrel}" the 
speed of the train at the time of the injury com¬ 
plained of,^^ or to -show merely that the train was 
running faster than its usual rate of speed, or to 
thow that the usual rate of speed was not reduced 
on approaching an ordinary public crossing in open 
country. 

On the other hand, proof that the tram was run¬ 
ning at a high rate of speed under circumstances 
known to defendant’s servants, making a greater 
degree of precaution necessary, may justify a find¬ 
ing of negligence on the part of the railroad com- 
pany,S6 and the evidence may be sufficient to show 
that due care under the circumstances required a 
relatively slow and careful operation of the train 
at the time of the accident,and that the running 
of the tram at an unusual rate of speed and without 
warning of its approach constituted neghgence.^^ 
Also, where the issue is merely as to whether the 
speed of the train was m excess of that allowed 
by a statute or ordinance, evidence that the tram was 
running “very fast” may justify a finding that it 
was nmnmg at a greater rate of speed than the 
statutorj- rate where the statutory rate may rea¬ 
sonably be held not fast,®^ especially where such 
evidence is strongly corroborated by the physical 
circumstances of the case 

§ 664. -- Precautions; Signals and Look¬ 

outs 

a. In general 


b. Lookout 

c. Signals 

a. In Greneral 

In order to sustain a recovery by the plaintiff on the 
ground that the defendant failed to take proper precau¬ 
tions to avoid injuring the animal or animals in question, 
the evidence must be sufficient to show a failure of duty 
on the part of the defendant in this respect. 

In order to sustain a recovery by plaintiff on the 
ground that defendant failed to take proper pre¬ 
cautions to avoid injuring the animal or ani¬ 
mals m question, the evidence must be sufficient 
to show a failure of duty on the part of defendant 
in this respect,such as a failure of the servants 
of defendant to exercise proper care to avoid in¬ 
juring such animals where they saw the animals 
or knew them to be on or near the track,^^ and evi¬ 
dence that a tram running rapidly was heard to 
give stock signals has been held insufficient of it¬ 
self to show that the animals in question were 
on the track a sufficient length of time to enable 
the servants of defendant to avoid the accident.®3 
Also, where there is no evidence as to when the 
animal came on the track, the mere fact that at the 
place where it was killed an animal could have 
been seen for a sufficient distance to stop the train 
has been held not sufficient to show negligence on 
the part of the servants of defendant 

The evidence, on the other hand, may be sufficient 
to sustain a finding that the servants of defendant 
took all possible steps to avoid the accident,^^ 
and defendant may be absolved from the charge 
of negligence where the evidence is sufficient to 
show that the tram, despite the efforts of the op¬ 
erator, could not be stopped before hitting the 
animal m question.96 Thus, while a verdict for 
plaintiff may be warranted, even though defend¬ 
ant’s engineer testifies that everything possible 
was done to avoid the accident, if there are facts 
admitted by him or testified to by others which 


83. Tex,—Southern Kansas R, Co v, 
Graham, CivApp,. 165 SW. 663. 

62 CJ. p 127 note 18 

84. Iowa—^Plaster v. Illinois Cent. 
B. Co, 35 Iowa 449. 

85. Iowa.—Connyers v. Sioux City, 
etc, R. Co., 43 N.W. 267, 78 Iowa 
410 

86- Iowa —Baker v Chicago, etc, R. 

Co, 35 NW" 460, 73 Iowa 389 
53 C-J. p 127 note 21 

87. K3EI.—^Dowse v Maine Cent R. 
R, 20 A 2d 629, 91 JSTH 419 

88. NH—Dowse v. Maine Cent B 
R., supra. 


89. Ill —^Indianapolis, etc., R. Co 
V. Peyton. 76 Ill 340, 

90. Iowa—Story v Chicago, etc, 
R Co„ 44 NW 690, 79 Iowa 402. 

52 C J. p 128 note 23. 

91. La—^Hower v, Missouri Pac R 
Co, App, 144 So 780 

Miss.—Gulf, M & O R Co V. Scar¬ 
borough, 28 So.2d 849, 201 Hiss. 199 

Bvldenoe held siLffloie]i,t 

Ga—^Atlantic Coast Line R Co. v 
Mercer, 60 S E.2d 649, 82 GaApp 
312 

92. Ga,—Atlantic Coast Line R. Co 
V. Mercer, supra. 
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La—^Hower v- Missouri Pac. R. Co, 
App, 144 So 780 
52 C J. p 128 note 31 

93. Tex—Gulf, etc., R Co v. Anson, 
105 S W 989, 101 Tex. 198. 

94. Kan—^Kansas City, etc, R. Co 
V Bolson, 14 P 5, 36 Kan. 534. 

Utah —^Richards v Oregon Short Line 
R. Co. 123 P. 933, 41 Utah 99. 

96. Ala—Smith v. Bugg, 100 So. 603, 
211 Ala 341. 

Wash—Jones v Northern Pac. By. 
Co, 100 P 2d 20, 3 Wash 2d 184. 

96. Ga —Florence v. Seahoaxd Air 
Line Ry Co., 157 S.E. 891, 43 Ga. 
App. 18. 



74 C.J.S. 


RAILBOADS 


§ 664 


make the correctness of his opinion fairly disputa¬ 
ble,9*^ where the servants of defendant testify pos¬ 
itively that there was no negligence or that under 
the circumstances the injury was unavoidable and 
they are not impeached or contradicted by plain¬ 
tiff’s witness or by the circumstances of the case, 
a judgment for plaintiff may not be sustained. 

Headlight. Evidence of a failure on the part 
of defendant to provide a proper headlight in 
good condition, and that the animal in question 
could have been seen in time to avoid the acci¬ 
dent if there had been a proper headlight, may be 
sufficient to support a verdict against defendant,^^ 
but not where it appears that the accident would 
have been unavoidable even with a headlight m 
good condition.^ 

b. Lookout 

In order that the piamtifT may recover on the ground 
■that the servants of the defendant failed to maintain a 
proper lookout, the evidence must be sufficient to show 
a breach of duty on their part with respect to main¬ 
taining a proper lookout, as well as that such breach 
of duty was the cause of the accident in question. 

In order that plaintiff may recover on the ground 
that the servants of defendant failed to maintain a 
proper lookout, the evidence must be sufficient to 
show a breach of duty on their part with respect 
to maintaining a proper lookout,2 as well as that 
such breach of duty was the cause of the accident 
in question,2 and evidence of weather conditions 
at the time of the accident may be such as to 
warrant a finding that the servants of defendant 
were prevented from discovering the animal on 
the track in time to avoid hitting it^ A finding 
of negligence on the part of defendant in failing 
to maintain a proper lookout may, on the other 
hand, be sustained by evidence sufficient to show 
that the servants of defendant, in the exercise of 


ordinary care, could have discovered the animal 
in question on the tracks in time to avoid inj'ur- 
ing it,5 as in a case where it is shown that the an¬ 
imal could have been seen for a sufficient distance 
within which to stop the train, provided it is also 
shown that the animal was on the track for the 
time required for the train to go that distance,® 
and where, if the evidence of conditions of light 
and weather are conflicting, there is evidence suffi¬ 
cient to support a finding that conditions were such 
as not to obstruct the engineer’s sight 

c. Signals 

In determining whether or not a proper signal was 
given by the servants of the defendant, purely negative 
testimony of witnesses that they did not hear a signal 
IS entitled to little weight if the witnesses were not pay¬ 
ing attention to the train or were a considerable distance 
away at the time 

In determining whetlier or not a proper signal 
was given by the servants of defendant, purely neg¬ 
ative testimony of witnesses that they did not hear 
a signal is entitled to little weight, particularly if 
the witnesses were not paying any attention to the 
train or were a considerable distance away at the 
time,® and such evidence is entitled to much less 
weight than positive testimony of competent wit¬ 
nesses for defendant that such signals were given,® 
However, where the attention of a witness was 
directed to the train at the time or the circum¬ 
stances were such that he would naturally have 
heard the signal, his negative testimony may be 
entitled to greater weight and, in the absence of 
contradictory testimony of the servants of defend¬ 
ant, may be sufficient to sustain a finding of negli¬ 
gence in this regard.^® If plaintiffs witnesses tes¬ 
tify positively that a signal was not given, a find¬ 
ing to this effect may be sustained, although de¬ 
fendant’s servants in charge of the train testify 


97- Iowa—^Heise v Chicago Great 
Western K, Co, 114 NW 180, re¬ 
heard 119 NW. 371, 141 Iowa 88 

52 C.J p 128 note 28 

9a. Okl—Oklahoma Union R Co v. 
Feebeck, 212 P. 414, 88 Okl 212 

Tex—^Hines v Pennington, CivApp, 
240 S W. 703. 

62 C J, p 128 note 27. 

99- Ark.—Jonesboro, etc, R. Co. v 
Guest, 99 SW. 71. 81 Ark 267. 

Miss—Illinois Cent. R. Co. v Reed, 
74 So. 423, 113 Miss 545. 

1. Ark,—^Milham v Pine Bluff, etc, 
R Co, 110 S.W 695, 86 Ark. 190. 

Miss —^Illinois Cent R. Co. v. Cal¬ 
houn, 68 So. 443. 

2. Ark —^Mahor v Kansas City 
Southern R Co., 223 S.W. 888, 146 
Ark 111 

62 C J p 128 note 30- 


3. Colo —^Denver, etc, R Co v 
Dunn, 103 P 387, 46 Colo 160. 

52 C J p 128 note 32. 

4. La—^Pendleton v. Missouri Pac 
R. Co-, App., 146 So 689—McLe- 
more v Louisiana Ry. & Nav Co, 
135 So 244, 17 La App. 74 

ISvldence suffloleitt to rebut presuzap- 
tion of negUgeuoe 
Where the killing of an animal is 
fully explained by the uncontradicted 
and undiscredited evidence of a serv¬ 
ant of defendant, showing that it was 
impossible to see the animal In time 
to save It, the presumption of negli¬ 
gence arising from the accident is 
rebutted.—Georgia Railroad & Bank¬ 
ing Co. V. Wall, 7 SB. 639, 80 Ga. 
202—^Atlantic Coast Lme R Co. v. 
Sears, 66 SB 2d 129, 80 GaApp 338— 
Savannah & Atlanta Ry Co v De 
Busk, 23 S.B.2d 529, 68 GaApp 529. 
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5. Ga—Atlantic Coast Line R. Co 
V. Willis, 157 SB. 264, 42 GaApp 
768. 

La—^Marston's Estate v. Louisiana 
Ry & Nav Co, 136 So 113, 16 
La App 610 

6. Kan—^Union Pac. R Co. v. This- 
ler, 103 P 999, 80 Kan 683 

52 C J p 128 note 33. 

7. Fla—Jacksonville, etc, R Co. v 
Hunter, 8 So 450, 26 Fla 308. 

8. Mo —Summerville v. Hannibal, 
etc, R. Co, 29 Mo App, 48—Cath- 
oart v. Hannibal, etc., R Co., 19 
Mo App 113, 

9. Kan ^Missouri Pac R. Co. v. 
Pierce, 18 P. 306, 39 Kan 391. 

52 C J p 129 note 40 

lOi Mo —Severn v St, Louis, etc, 
R Co, 129 SW. 477, 149 Mo App 
681—^Lockhart v Missouri, eta, R 
Co., 89 Mo.App 100. 
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to the contrary,^! and, a fortiori, where defendants 
servants testify as to the duty to signal and their 
failure to recall whether or not it was done,i^ 
or where they testify that it was not donees 

In order to justify a recovery by plaintiff on the 
ground of a failure on the part of defendant to 
give a required signal the evidence must be suffi¬ 
cient to show that such failure of duty on the part 
of defendant was the cause of the injury com¬ 
plained oiM However, under some statutory pro¬ 
visions the burden is on defendant to show by 
sufficient evidence that its failure to signal did not 
cause the injury complained of,^^ and, by virtue 
of some statutes, evidence that signals were not giv¬ 
en may be sufficient to warrant an inference that, 
if they had been given, the animals would not have 
been struck,^® Moreover, it has been held that in 
order to entitle plaintiff to recover because of a 
failure to signal on the part of defendant an af¬ 
firmative showing that the servants of defendant 
discovered the animal in question on the track in 
time to avoid the injury complained of is not es¬ 
sential to establish the proximate cause of the 
accident.l'l 

§ 665. - Contributory Negligence 

In an action agamat a railroad company for Injuries 
to animals, the party who< has the burden of proof as to 
contributory negligence must adduce sufftcient evidence 
to meet such burden. 

In actions against railroad companies to recover 
for injuries to animals, the party who has the bur¬ 
den of proof as to contributory negligence, must 
adduce sufficient evidence to meet such burden.^^ 
Thus contributory negligence of the owner barnng 
his right to recover for injury to his animal may 
be sufficiently shown by evidence that plaintiff, or 


his servant, failed to stop, look, and listen before 
driving his animals on the crossing,or was m 
the habit of doing so, notwithstanding warnings, 
at the time a train usually passed,^^ or \vas us¬ 
ing his horses in work on the track at a time when 
he knew a tram was scheduled to pass 21 

On the other hand, evidence of a failure to look 
and listen in driving a horse over a crossing may 
not justify direction of verdiCt for defendant 
where it is shown that the crossing was passed 
in safety, and that the injury to the horse resulted 
from its backing into the tram afterward against 
the efforts of its owner to prevent it 22 Moreover, 
evidence that plaintiff did look and listen before 
driving cattle over the crossing has been held suf¬ 
ficient to support a finding for him on that issue.23 
Also, contributory negligence has been held not 
conclusively proved by the fact that plaintiff left 
his horse or team unhitched and unattended in the 
vicinity of a railroad track,24 or by the fact that 
plaintiff placed a carload of cattle overnight in a 
pasture, closing the gate and fastening it with a 
hook but not using a slide board with which he was 
unfamiliar.25 

I 666. -Willful, Wanton, or Gross Neg¬ 

ligence 

Willful, wanton, or gross negligence, when It Is an 
element of the case against a railroad company for in- 
juries to animals, must be established by a preponderance 
of the evidence. 

Willful, wanton, or gross negligence, when it is 
an element of the case against a railroad company 
for injuries to animals, must be established by a 
preponderance of the evidence.26 While evidence 
that no effort whatever was made by the engineer 
to avoid injuring the animal in question under 


11 . Minn—Croft v. Chicago Great 
Western K Co. 74 N.W. 898. 80 
KW 628. 72 Minn. 47. 

52 C.J. p 129 note 42. 

12. Ark —^Missouri, etc., K Co v. 
Foresee, 26 SW.2d 108, 181 Ark. 
471. 

13- Ky—Chesapeake, etc., R Co. v 
Turley, 234 S.W. 188, 192 Ky. 668. 
l-t NH—^Dowse v Maine Cent. R. 

R, 20 A-2d 629, 91 IST.H. 419. 

62 C.J p 129 note 45. 

Svidenoe held snffioieut 

(1) In general—Southern Kansas 
R. Co. V. Schmidt, 24 P. 496, 44 Kan 
374. 

(2) To Justify finding that, if sig¬ 
nals had been given, plaintiff’s son, 
who was near oows, could have kept 
cpwa from track long enough for 
tram to pass-—Dowse v* Maane Cent 
R- R., 20 A.2d 629, 91 N.H. 418. j 


15. Mo—Weltch v. St. Louis, etc., 
R Co, 176 S.W, 261, 190 MoApp. 
213. 

16. Mo —^Bledsoe v Missouri, etc., 
R, Co, 164 SW. 183, 177 MoApp. 
158. 

Tex.—^Houston, etc, R. Co v. Hall, 
Civ.App , 219 S W. 526. 

17- Tex.—^Beaumont, S. L. & W Ry 
Co V, Stubblefield, Civ App., 87 
SW.2d 403 

18. N.Y.—Cross v New York Cent., 
etc R. Co., 123 N.Y.S 908 

N.C.—^Mesic V. Atlantic, etc, R, Co, 
26 S.E 633. 120 N.C. 489 

18- N.C.—^Mesic V. Atlantic, etc, R 
Co, supra 

52 C J p 129 note 50. 

20- Ohio.—Cranston v. Cincinnati, 
etc, R Co, 1 Handy, 193:, 12 Ohio 
Dec (Reprint) 97, 
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21. NY,—Good V. New York, etc., 
R, Co., 2 N.YS. 419, 60 Hun 601. 

52 C J. p 129 note 52 

22. N C —Hmes v Norfolk Southern 
R. Co., 72 S E 326, 166 N C. 222 

23. Ky.—Chesapeake, etc, R. Co. v 
Mason, 186 SW 71, 169 Ky. 699, L. 
R.A-1916P 127 

24. Iowa—O’Leary v. Chicago, etc., 
R. Co, 103 NW 362 

62 C.J. p 129 note 56 

25- HI.—Edwards v Chicago, etc,, 
R. Co, 238 Ill App 170 

2& Ind '^^Vandalia R Co. v- Clem, 
96 N.E 789, 49 Ind App 94 

Me—^Russell v. Maine Cent. R. Co, 
61 A 899, 100 Me. 406 

Tex—^Texas & N. O. R. Co v. Ka- 
derli. Civ App., 33 S W.2d 832, error 
dismissed. 
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circumstances indicating that the injury was avoid¬ 
able may justify a finding of wanton and gross 
negligence against a railroad company,27 testimony 
of the engineer, uncontradicted by direct testimony 
or circumstances, that he did not willfully intend 
to injure the animal is not sufficient to support a 
verdict based on willful injury.28 Moreover, evi¬ 
dence that the engineer gave no particular atten¬ 
tion to animals in an adjoining pasture is not suf¬ 
ficient to support a verdict based on a charge of 
gross negligence, where it appears that on first rea¬ 
lizing the danger to the animals he made reason¬ 
able efforts to avoid collision,29 or where it is 
shown that, when danger was first apparent, colli¬ 
sion was unavoidable.80 

A judgment for recovery of damages for injury 
to a trespassing animal is not supported by the im- 
contradicted testimony of the engineer that he did 
not see the animal before striking it,2i or by evi¬ 
dence of negligent operation of a train in the ab¬ 
sence of further evidence of willful injury or reck¬ 
less disregard for the safety of others.32 Likewise, 
evidence of a straight track for a considerable dis¬ 
tance and excessive speed will not support a ver¬ 
dict for the owner of an animal pastured on the 
railroad right of way under a contract exempting 
the railroad from liability for negligent injury.88 

§ 667. Conduct of Trial in General 

With respect to actions against railroad com¬ 


panies for injuries to animals, questions of law 
and fact are discussed infra §§ 668-678; instruc¬ 
tions, infra §§ 679-685; and the verdict, findings, 
and judgment infra § 686. 

Examine Pocket Parts for later cases. 

§ 668. Questions of Law and Fact 

In an action against a railroad company for Injury 
to animals, questions of law should be determined by 
the court and issues of fact by the jury. 

In an action against a railroad company to re¬ 
cover for injury to animals, questions of law 
should be determined by the courts^ and issues of 
fact by the jury.35 Thus, the case should be sub¬ 
mitted to the jury whenever there is any evidence 
from which they might justifiably find the existence 
of a material fact in issue,38 or where the evidence 
is conflicting or of such a character that different 
conclusions as to a fact in issue may reasonably 
be drawn therefrom.37 However, whether there 
IS any competent evidence is a question for the 
court,® 3 and an issue should not be submitted to 
the jury where there is no evidence to support it,®® 
or where there is insufficient evidence to support 
it,^® or where the evidence is legally insufficient 
to sustain a verdict if rendered,and, if the 
evidence is not conflicting and is of such a char¬ 
acter that only one inference may be drawn there¬ 
from, the court should, and it is not error when it 


27. Ga—Georgia Northern R Co v. 
Winchester, 91 S.B 929, 19 Ga.App 
639. 

62 C J p 130 note 68 

aa Ind—^Indiana, etc. R Co. v. 
Overton, 20 NE 147, 117 Ind 253 

29, Wis —^Lynch v. Northern Pac R 
Co , 64 N.W 610, 84 Wis. 848. 

30, Wis.—Jones v. Chicago, etc., R 
Co, 46 NW 884, 77 Wis. 686 

31, Me,—^Russell v. Maine Cent. R 
Co , 61 A. 899, 100 Me. 406. 

32, Ind.—^Vandalla R. Co. v. Clem, 
96 NB. 789, 49 IndApp 94. 

62 C.J. p 130 note 63 

33, Ga—^Heam v. Central of Geor¬ 
gia R Co.. 96 SB 368, 22 Ga. 
App 1. 

34, W.Va.—Starh^ v Baltimore, 
etc, R. Co.. 87 S.EJ 88, 77 W.Va 
98. 

35 ^ j^la.—^Alabama Great Southern 
Co V. Christian. 163 So. 466, 
26 Ala App 555. 

Wash —Murray v Oregon-Washing- 
ton R & Nav. Co., 27 P.2d 574, 176 
Wash, 320 

36. Ark.—St. Louis Southwestern 
By Co. V. Byars, 120 S.W.2d 713, 
196*Afk 1179. 


Ga —^Lowry v. Central of Georgia Ry 
Co. 167 S.B 786, 46 GaApp. 866. 
Wyo —^Hildebrand v Chicago, B & Q. 

R B, 17 P2d 651, 46 Wyo. 175. 

52 C J. p 134 note 89 

37. Ark —Missouri Pac. R. Co. v. 
Benmngs, 63 SW.2d 699, 186 Ark. 
303 

Wash —^Murray v. Oregon-Washing- 
ton B & Nav Co, 27 P.2d 674, 175 
Wash 320. 

52 C.J. p 134 note 90. 

Eztxlcatloii from trestle 

(1) In general—^Bugg v. Mitchell, 
103 So 713, 20 Ala App. 555—62 CJ. 
p 134 note 90 [c]. 

(2) Where all four legs of a mule 
were down between ties of a rail¬ 
road trestle, whether an attempt to 
remove mule would have been so 
dangerous as to entitle railroad with¬ 
out liability to shoot mule without 
attemptmg to remove it, 'and wheth¬ 
er failure to attempt to extricate 
mule was negligence, were ques¬ 
tions for* jury-^—Chicago, R. I. P. 
Ry. Co V Boyles, 187 SLW.2d 719, 
208 Ark. 774, 159 A.L.R. 150. 
Presentation or notice of claim 

(1) In general.—^Binder v. Chicago, 
etc, R. .Co., 144 NW. 358, 162 Iowa 
550—52 C.J. p 134 note 90 [JJ. 
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(2) Whether notice of claim re¬ 
quired by statute was given to rail¬ 
road, as basis for recovery of double 
damages for delay in paying claim 
for death or injuries to stock, was 
a question of fact —St Louis-San 
Francisco Ry. Co v Cartwright, 162 

5 W2d 896, 204 Ark XVIII. 

Condition of right of way 

(1) In general—^Hutsell v Wabash 
R. Co., MoAlpp, 209 SW. 660—62 
C.J. p 134 note 90 [bj. 

(2) The question of liability of 
railroad company on the ground of 
negligence in failure to keep the right 
of way clear was for the jury —Texas 

6 P. Ry. Co. V. Heathington, Tex Civ. 
App., 116 SW.2d 496. 

38. N C,—^Boing v. Raleigh, etc, R 
Cow. 87 N a 860, 

89. Okl,—St Louis & S F. R. Co. V. 

Smith, 137 P 367, 41 Okl. 814. 

52 C.J. p 135 note 92. < 

40. Ark.—Chicago, R I & P. Ry. Co 
V Fowler, 66 SW.2d 75, 186 Atk. 
682. 

41. W.Va.—Starks v. Baltimore, etc, 

B. Co. S B 88, 77 W.Va. 93. 

52 aj. p 135 note 93. 
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does, affirmatively instruct the jury in accordance 
with such inference.*® 

§ 669. - Fact of Killing or Injury by 

Train 

If there is any evidence reasonably tending to show 
that the animal in question was killed or injured by one 
of the defendant's trams, that issue should be submitted 
to the jury wherever the evidence is conflicting or af¬ 
fords reasonable ground for conflicting opinions. 

If there is any evidence reasonably tending to 
show that the animal in question was killed or in¬ 
jured by one of defendant's trains, that issue should 
be submitted to the jury wherever the evidence is 
conflicting or affords reasonable ground for con¬ 
flicting opinions.**^ This rule has been applied to 
the determination of whether the death or injury 
was caused by defendant's train on some evidence 
of the animal’s being seen near the track at the 
time the train passed,of the animal's physical 
condition before the injury^s or the nature of the 
injury considered separately or in connection with 
the finding of the animal afterward near the 
track,^6 the condition of near-by fences,foot¬ 
prints,hair or blood on track,49 or other physical 
signs or conditions,50 or by an absence of evidence 
of other possible causes.®^ In a jurisdiction where 
proof of the killing or injuring of the animals in 
question by defendant’s train raises a presumption 
of negligence on the part of defendant, it has been 
held that, where defendant introduces evidence 
which clearly and undisputedly shows that it ex¬ 
ercised due care and took every precaution to 
avoid the accident, the presumption does not au¬ 


thorize the submission of the issue of defendant's 
negligence to the jury.5^ 

§ 670. - Character and Condition of Pub¬ 

lic Crossing 

In an action against a railroad company for injury to 
an animal at a public crossing, where the evidence is 
conflicting or different conclusions may reasonably be 
drawn therefrom, it is a question for the jury whether 
the crossing was constructed and maintained by defend¬ 
ant In a safe and proper condition, or whether a partic¬ 
ular plan of construction is safe. 

In an action against a railroad company for 
injury to an animal occurring at a public cross¬ 
ing, where the evidence is conflicting or different 
conclusions may reasonably be drawn therefrom, 
It is a question for the jury whether the crossing 
was constructed and maintained by defendant in 
a safe and proper condition,53 or whether a par¬ 
ticular plan of construction is safe 54 However 
where there is no evidence of a defective condition, 
the issue is one for the court to determine. 56 

§ 671. - Operation of Train 

Whether defendant was guilty of negligence In the 
operation of its trains causing the injury to plaintiff's 
animals is ordinarily a question of fact for the jury. 

Whether defendant was guilty of negligence m 
the operation of its tram causing the injury to 
plaintiffs animals is ordinarily a question of fact 
for the jury.56 xhe issue should be submitted to 
the jury if there is any evidence reasonably tend¬ 
ing to show negligence,57 or where the evidence 
relating thereto is conflicting,68 or is of such a 


WVa—^Daniels v. ChesapeaJfee, 
etc., R. Co. 117 SE. 695, 94 WVa. 

56. 

52 C.J. P 135 note 94. 

43. Ark—^Kansas City Southern By. 
Co. V. Boyd, 146 SW2d 635, 201 
Ark 696—^Missouri Pac. R. Co v 
Burrow, 133 S.W.2d IS, 199 Ark. 
185. 

Mias.—Adams-Newell Lumber Co v 
Jones, 139 So 315, 162 Miss 517. 

44. Ark.—Midland Valley R Co v 
Skinner, 138 SW. 969, 99 Ark. 370. 

JT C.—^Boing V. Raleigh, etc, R. Co., 87 
K.C. 860. 

45. Ala.—^Louisville, etc., R Co. v. 
Carter, 104 So. 754, 218 Ala 393. 

46. Iowa.—^Lister v. Chicago, etc, R 
Co, 186 N.W. 8. 192 Iowa 1068 

52CJ. pl35note99. 

47- Ga—Central R., etc., Co. v. Bry¬ 
ant 16 S.B 637, 89 Ga 457. 

4a Ala.—^Nashville, etc, R. Co v. 

Bingham, 62 So 111, 182 Ala 640. 
52 C.J p 135 note 2. 

49. Miss’—Johnson v. Illinois Cent. 
R. Co, 39 So 780. 


sa Okl —^Missouri Paa R. Co. v. 
Johnson, 222 P. 234, 101 OkL 4. 

52 C.J. p 135 note 4. 

51. Ala —Southern R Co v. Penney, 
51 So 392, 164 Ala 188—^Louisville, 
etc, R. Co V. Lancaster, 25 So 733, 
121 Ala. 471. 

sa S.C—Johnson v. Atlantic Coast 
Line R. Co., 60 S.E.2d 226, 217 
S.C. 190. 

Rebuttal of statutory presumption of 
negligence see infra 5 672. 

sa Ark.—St. Louis-San Francisco 
R. Co V. Call, 122 SW.2d 178, 197 
Ark. 225. 

52 C.J. p 135 note 6. 

54- Iowa—^Meeker v. Chicago, etc, 
R Co, 21 NW 120, 64 Iowa 641. 

52 C J. p 135 note 7. 

55. Okl.—Atchison, etc, R Co. v. 
Wooley, 189 P. 180, 78 Okl. 109. 

52 C.J. p 135 note 8. 

56. Ala.—Alabama Great Southern 
R Co V. Smelley, 187 So. 630, 287 
Ala. 471—^Perry v. Atlantic Coast 
Line R Co., 42 So.2d 837, 34 Ala 
App. 644. 


Ark.—St. Louis-San Francisco R Co 
V. Call, 122 SW2d 178. 197 Ark 
225. 

Ga—Aycock v Callaway, 51 S E 2d 
63, 78 GaApp 219—Powell v Nel¬ 
son, 183 SE 348, 52 GaApp 351— 
Southern Ry Co. v Abercrombie. 
165 SE. 901, 45 Ga.App. 623. 

Miss—Gulf, M. & N. R Co. v. Pool, 
186 So. 648. 

52 C J p 135 note 10. 

57. Ala.—Central of Georgia Ry. Co 
V Jessie. 128 So. 116, 23 Ala App 
513. 

Okl—^Mills V. Stewart, 209 P. 770 87 
Okl 189. 

52 C J. p 136 note 11. 

58. Ark—^Missouri Pac. R. Co v. 
Johnson, 66 S.W 2d 576, 186 Ark 
887—^Missouri Pac. R Co v Wo¬ 
mack, 47 SW.2d 30, 186 Ark 299— 
Lee V Missouri Pac R. Co, 47 
SW2d 29, 185 Ark 1189. 

Ga—Aycock v. Callaway, 61 S B 2d 
68, 78 GaApp. 219—Southern Ry. 
Co. V. Freeman, 198 S.B 717, 68 
GaApp 403. 

Miss.—^Fore v. Illinois Cent R. Co.. 
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character that different conclusions or inferences 
nng'ht reasonably be drawn therefrom,59 and the 
■weight of such evidence is a matter for their con¬ 
sideration 59 Plaintiff IS entitled to go to the jury 
on every element of negligence charged which there 
is evidence tending to support.61 

On the other hand, the case should not be sub¬ 
mitted to the jury if there is no evidence of neg¬ 
ligence,®^ or if there is insufficient evidence of neg¬ 
ligence to warrant a submission to the jury, 53 even 
though the evidence does tend to show that the in¬ 
jury was caused by the train, 54 or where the evi¬ 
dence IS of such a character that a verdict if 
rendered would be set aside by the court and a new 
trial granted on the ground of the insufficiency of 
the evidence to support the verdict,®® or where the 
facts are undisputed and the deductions or infer¬ 
ences to be drawn therefrom are undisputable.®® 

§ 672, - Rebuttal of Statutory Presump¬ 

tion of Negligence 

Where by statute proof of the injury raises a pre¬ 
sumption of negligence which must be rebutted by the 
defendant, it is ordinarily a question for the Jury, or for 
the trial court sitting without a Jury, whether the de¬ 
fendant's evidence Is sufficient to overcome the statutory 
presumption. 

Where by statute proof of the injury raises a 
presumption of negligence which must be rebutted 
by defendant, it is ordinarily a question for the 
jury,57 or for the trial court sitting without a 


jury,55 whether defendant’s evidence is sufficient 
to overcome the statutory presumption. While 
there is some authority to the contrary,®® the rule 
followed in a majority of the states is that, where 
defendant introduces evidence which, if true, satis¬ 
factorily overcomes the presumption of negligence, 
and the evidence is uncontradicted by facts or tes¬ 
timony and the witnesses are unimpeached, the 
statutory presumption does not warrant the submis¬ 
sion of the issue of negligence to the jury,70 and, 
if the issue is submitted, a verdict for plaintiff is 
improper and will not be sustained,7i even though 
the only witnesses for defendant are its em- 
ployees,72 and not all of them are called to tes- 
tify,73 and testimony of defendant’s witnesses con¬ 
tradicted only by a mere expression of opinion on 
the part of plaintiff’s witnesses may be regarded as 
uncontradicted testimony within the meaning of 
this rule 74 However, the unexplained absence 
from the trial of either the engineer or fireman 
may be a consideration against any interference 
with a verdict for plaintiff.7® 

It becomes a question for the jury if the testi¬ 
mony of defendant’s own witnesses fails to show 
that everything was done which might have been 
to avoid the accident.76 Also, if the testimony of 
defendant’s employees is inconsistent or improb¬ 
able, 77 or is contradicted by the circumstances of 
the case,78 or by testimony of the witnesses of 
plaintiff in rebuttal,7® or if it discloses facts relat- 


159 So 557. 172 Miss 451. sugges¬ 
tion of error overruled 160 So 903, 
172 Miss. 461—^Moore v Mobile, 
etc., R Co, 24 So 964, 

Wyo.—^Hildebrand v. Chicago, B & Q. 

R R, 17 F.2d 651, 46 Wyo. 176, 

52 C J. p 136 note 12. 

59- Tex.—^Anson v G-ulf, etc, R Co , 
94 SW. 94, 42 TexCivApp. 437. 

52 CX p 136 note 13 
00. Kan —Missouri Pac R Co. v 
McCullough, 70 P. 864, 66 Ran. 
860. 

61. Iowa.—^ICnyon v. Chicago, etc. 
R Co., 92 N W. 40. 118 Iowa 849, 96 
Am S.R 382. 

62. Ga—Jones v Powell, 80 S.B.2d 
446, 71 GaApp 202. 

Miss—Gulf, M & O. R Co V. Scar¬ 
borough, 28 So 2d 849, 201 Miss. 
199. 

52 C. j p 186 note 16. 

63. Tex—Texas & P. Ry. Co. ”v 
Williams, Civ.App, 32 SW.2d 682 

04^ Mo.—^Flannery v. Kansas City, 
etc, R Co , 28 Mo App 120. affi,rmed 
10 S.W. 894, 97 Mo 192 

66. Tex.—^International, etc, R. Co 
V Hall, 83 S.W. 127. 12 TesuCiv. 
App. 11. 

74 C. J S —80 


66. Ala—^Alabama Great Southern 
R Co V Jones, 71 Ala. 487. 

67. Ark.—^Missouri Pac R. Co v. 
Tyler, 125 SW2d 480, 197 Ark 
1176—St Louis-San Francisco Ry 
Co. V Grant, 46 S.W 2d 640, 186 
Ark 222 

52 C.J p 136 note 22. 

68. La —Jackson v Missouri Pac R 
Co., App. 141 So 770. 

69. Mont —^Knop v Chicago, etc, R 
Co , 187 P 1020, 67 Mont 288 

52 C.X p 136 note 28. 

70- Ala—Gulf, M. & O. R. Co. v 
Phifer, 42 So 2d 44, 34 Ala App, 688. 
Ark—Chicago, R I. & P Ry. Co. v. 
Fowler, 66 SW2d 75, 186 Ark. 682 
—St Louis-Saji Francisco Ry. Co. 
V. Cole. 27 S.W.2d 992, 181 Ark 
780. 

Miss —Columbus & G Ry Co v. 

Dunlap, 145 So 646. 164 Miss 709. 
^yo—^Hildebrand v. Chicago, B. & 
Q R R, 17 P2d 661, 46 Wyo. 176. 
In absence of statute see supra 9 669. 

71. Ga—^Powell v. Rogers, 42 SB. 
2d 673, 76 Ga.App. 165—Savannah 
& Atlanta Ry Co, v De Busk. 28 
SB 2a 629, 68 GaApp. 629—Ala- 
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bama Great Southern R. Co v For¬ 
ester, 167 SB 924, 48 GaApp 66 

52 C J. p 136 note 24 

72. Ga —Western, etc., R Co. v 

Robinson, 39 SB. 950, 114 Ga 159. 

52 CJ p 136 note 26. 

73. Ga —Savannah, etc, R. Co. v. 
Gray, 3 SB 158, 77 Ga. 440 

62 C J. p 137 note 26 

74. Ga—Western, etc, R Co. v. 

Clark, 49 S B. 290, 121 Ga 419—At¬ 
lantic Coast Line R Co. v. Paulk, 
125 SB 865, 33 GaApp. 293. 

75. Ga—^East Tennessee, etc, R Co 
V Culler, 76 Ga 704 

62 C J p 187 note 27- 

78. Ark.—St, Louis-San Francisco 
R Co V. Gray, 260 SW. 37, 15S 
Ark 369. 

52 C J p 137 note 29 

77. Ark.—^Kansas City Southern R 
Co V Whitley, 213 SW 869, 189 
Ark. 255. 

52 C J. p 137 note 80. 

78. Ga—Central of Georgia R Co, 
V. Pitta, 145 SJE3. 618, 38 GaApp 
780. 

52 C.J. p 137 note 31. 

79. Ky.—Chesapeake, etc, R Co v 
Burton, 161 S.W. 1116, 166 Ky. 736 

52 C.J. p 137 note 32. 
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ing thereto from which the existence of the negli¬ 
gence alleged might reasonably be inferred,80 or 
if, on the facts as established by undisputed testi¬ 
mony, there could reasonably be a difference of 
opinion as to the liability of defendant under the 
law,81 the question is for the jury, and a verdict 
for plaintiff based on such conflicting evidence will 
not ordinarily be interfered with, 82 although plain¬ 
tiffs evidence is entirely circumstantial,83 small in 
amount,84 and in itself, independently of the infer¬ 
ence of negligence to be drawn from the killing, 
of weak probative value 85 Where plaintiff’s evi¬ 
dence overcomes the effect of a statutory inference 
of negligence on the part of defendant, an affirma¬ 
tive charge m favor of plaintiff is improper.86 

§ 673. -Fences and Cattle Guards 

a. In general 

b. At what places required 

c. At what place animal entered 

d. Sufficiency, defects, and repairs 

e. Cause of injury under statute 

a. In G-eneral 

Particular issues involved In the determination of 
the liability of a railroad company for injury to animals 
under a fencing statute are for the jury to decide where 
the evidence thereon is conflicting or where the opinions 
as to inferences to be drawn therefrom may reasonably 
conflict. 

Particular issues involved in the determination 
of the liability of a railroad company for injury 
to animals under a fencing statute are for the 
jury to decide where the evidence thereon is con¬ 
flicting or where the opinions as to inferences to 
be drawn therefrom may reasonably conflict,®^ as, 
for example, whether the animal at the time it 


was killed was at a place which defendant was un¬ 
der legal obligation to fence, 82 or whether the an¬ 
imal was trespassing on adjoining land or on a 
highway when it entered defendant’s right of 
way,89 or whether it was running at large 93 On 
the other hand, the liability of defendant under a 
fencing statute may, under the circumstances, be a 
question of law for the court,as where the evi¬ 
dence is undisputed that the fence or cattle guard 
was required at the place of injury, that it was de¬ 
fective, and that because of the defect the animals 
came on the track and were injured.92 

b. At What Places Eeatiixed 

Ordinarily the existence of conditions or surroundings 
justifying a failure on the part of a railroad company to 
erect and maintain a fence at a certain place is a ques¬ 
tion of fact for the jury. 

Ordinarily the existence of conditions or sur¬ 
roundings justifying a failure on the part of a 
railroad company to erect and maintain a fence 
at a certain place is a question of fact for the 
jury.93 Thus, where there is conflicting evidence 
or evidence reasonably affording ground for op¬ 
posing opinions, it is for the jury to determine 
whether a railroad company could have placed cat¬ 
tle guards94 or fences®^ at the place in question 
without endangering the lives of its employees en¬ 
gaged in switching and operating its trains, as, for 
example, at a w'ay station infrequently used,98 or 
whether, without endangering the safety of its 
employees, it could have located its cattle guards 
nearer to the head of its switch limits than was 
done 9'^ 

On the other hand, where the evidence shows 
without contradiction that the animal was killed 


80. Miss.—^Mobile, etc, R. Co. v. 
Holt, 62 Miss. 170 

52 C J. p 137 note 33, 

81, Ga—^Atlanta, etc, R Co, v, Pon- 
cell, 97 SB 108, 22 GaApp 713. 

88 . Ark.—^Kansas City Southern R. 
Co V. Dickerson. 166 SW. 272. 112 
Ark. 607. 

52 C J. P 137 note 35. 

83. Ky—Cincinnati, etc, R Co. v. 
Graves, 176 SW. 974, 166 Ky. 
14S. 

52 C.J. p 137 note 36. 

8 ^ Ga.—Southern R. Co. v. Carter, 
77 S.E. 21, 139 Ga. 236—Greorgia R, 
etc, Co. V Phillips, 3 S.B. 449, 78 
Ga. 619. 

85. Ala.—^Louisville, etc, R. Co. v. 

Davis, 16 So 10, 103 Ala, 661. 
Gra.—Georgia Cent R. Co. v. Dozier, 
45 SB. 67, U? Ga, 793. 

88 i Ala,—^Louisville & N. R Co v. 
Coxe, 117 So 298, 218 Ala. 25. 


87. Pla—Seaboard Air Line Ry Co 

V Maige, 147 So 215, 109 Pla 
229 

Okl—Chicago, etc. R Co v. Gold¬ 
man, 214 P 129, 89 Okl 85 
Tex —^iMissoun-ICansas-Texas Ry. Co 

V Wimberly, CivApp, 28 S.W 2d 
832. 

88 . Mow—^Bloomfield v. St Louis, 
etc, R Co, 109 S.W 824. 130 Mo. 
App. 878. 

62 C.jr. p 13S note 40. 

8 ^ ISr.H —Deming v. Boston, etc, R 
Co., 100 A. 679^, 78 Ntl 410- 
9a Iowa.—Morns v Chicago Great 
Western R Co, 110 N.W. ’l54, 188; 
loWa 28. 

81. Wash.—^Byrne v. iSpokane, etc,, 
R Co, 106 P 19L 56 Wash 507. 
Direction of verdict for defendant 
The position of the injured animal 
near a public crossing with hoof- 
prints on adjoining land up to the 
crossiniP, hut not beyondi justifies a, 
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directed verdict for defendant — 
Byrne v. Spokane, etc, R Co, supra 

92. Tex —^Baker v Schroeder, Civ 
App, 198 SW 394 

93. Pla—Seaboard Air Line Ry. Co 
V Maige, 147 So 216, 109 Pla 229 

Tex —^Internatjonal-Great ’ Northern 
R Co. V. Miner, Civ App., 54 S W,2d 
216, 

94. Mo.—^B^aiser v Butler County R. 
Co.. App, 217 S W, 635 

52 C.J. p 138 note 49 

95. Ind —^Baltimore, etc, R Co. v. 
Dickey, 87 NE 1047, 43 Ind App. 
509. 

62 aj. p 138 n6te 60. 

9a Pla,—^Atlantic Coast Line R Co. 

V. Perry, 67 So 639, 69 Pla 133. 

52 CJr.plSS note 61. 

97. Mich,-:—Goretski v. Au Sable 
. etd, R Co., 138 N W. 668, 172 Mich. 

623. ; 

52 C.J. p 188 note 62. 
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on grounds used for depot or switching purposes 
and that the limits of such grounds were reason¬ 
able, and that they could not have been fenced at 
the place of injury without interfering with the 
public convenience, the proper operation of the 
trains, or the safety of the employees of the com¬ 
pany, the question as to the extent of such grounds 
should not be submitted to the j*ury,98 and, if only 
one conclusion may be drawn, as where the evi¬ 
dence shows that the accident was so close to the 
station house that there is no question that it was 
included within the proper limits of defendant’s 
station grounds, the court may properly direct a ver¬ 
dict for defendant99 

Where the company relies for its failure to fence 
on the existence of natural obstructions making a 
fence unnecessary, the question whether the ob¬ 
structions are of such a character as to relieve the 
company from the duty of fencing ordinarily is 
one of fact for the jury.^ Where the company is 
relieved from constructing cattle guards at a pub¬ 
lic crossing by reason of the fact that it is within 
its station grounds, it usually is a question for 
the jury whether the company has constructed them 
at the nearest point that would not interfere with 
the proper operation of the road and the conven¬ 
ience of the public;^ and, where the place of the 
accident brings into controversy whether a par¬ 
ticular area was used by the railroad as station 
grounds,^ or by the public as a highway,^ or the 
proper extent or limits of such places,5 it is a 
question of fact for the jury whether the company 
has left unfenced mgre than the proper conduct 
of its business and the public use and convenience 
require However, where the law designates cer¬ 
tain places to be fenced and other places not to be 
fenced, the obligation of a railroad company to 
fence its tracks at a particular point is a question 
of law for the court.® 


c. At What Place Animal Entered 

Where from the evidence it is uncertain where the 
animal injured came on the track, it is a question for 
the jury whether the place of entry was at a point 
where the defendant was obliged by law to fence. 

Where from the evidence it is uncertain where 
the animal injured came on the track, it is a ques¬ 
tion for the jury whether the place of entry was 
at a point where defendant was obliged by law to 
fence,or had failed to construct or properly main¬ 
tain its fences or cattle guards,® or whether the 
animal entered through a gate or bars which it was 
the duty of defendant to keep closed ^ In order to 
warrant the submission of the case to the jury 
it IS not necessary that there should be any direct 
evidence that the animal entered at such place, 
but it IS sufficient if there are circumstances rea¬ 
sonably tending to show this fact,^® as where the 
animal was killed or injured at a place where the 
company had neglected its duty to fence,unless 
there is evidence uncontradicted that it entered 
at another place and through circumstances for 
which defendant was not responsible.^^ 

d. Sufficiency, Defects, and Bepairs 

Where the undisputed evidence shows that the fence 
m question would not turn stock, the sufficiency of the 
fence is a question of law for the court, but ordinarily 
It is a question of fact for the jury whether a fence or 
cattle guard as constructed is reasonably sufficient for 
the purpose intended or whether a natural barrier serves 
that purpose 

Where the undisputed evidence shows that the 
fence in question would not turn stock, the sufficien¬ 
cy of the fence is a question of law for the court, 
but ordinarily it is a question of fact for the jury 
whether a fence or cattle guard as constructed is 
reasonably sufficient for the purposes intended, 
or whether a natural barrier serves that purpose 
It is also, as a rule, a question of fact whether a 
fence or cattle guard is so constructed as to be in 


sa Mich—^Rinear v Q-rand Rapids, 
etc, R. Go, 38 NW. 599, 70 Mich 
620. 

62 C J p 138 note 53 

99. Neb—Burnham v. Chicasro, etc, 
K go,, 119 NW 235, 83 Neb 183 

Or —TXarvey v Southern Pac Co, 80 
r 1061, 46 Or 605 

1 . N.T,—Klock V New York Cent, 
etc., R. Co.. 17 N.T.S. 120, 62 Hun 
291. 

Or —Meier v. Northern Pac. R- Co, 
93 P. 691. 61 Or. 69. 

3 ^, Ohio —^Railroad Co. v. Newhrand- 
er,' 40 Ohio St. 16. 

3. Ind—Cleveland, etc, R Co. v. 
Vincent. 109 N.B. 810, 60 Ind.App. 

' 476. 

4 . Mich.—Goretski v. Au Sable, etc.. 


R. Co, 138 N.W. 668, 172 Mich 
623. 

62 C J. p 138 note 47 

5. Tex —^Missoun-Kansas-Texas R 
Co V. Wimberly, Civ.App, 28 S-W. 
2d 832 

52 C J. p 133 note 48. 

6. Or —^Harvey v. Southern Pac. Co„ 
80 P. 1061, 46 Or 505. 

52 C jr. 'p 138 note 45, 

7. Or.—Jackson v Sumpter Valley 
R. Co . 93 P. 356, 60 Or. 456. 

52 C J. p 139 note 67 

8. Mich—Agnew v. Michigan Cent 
JEt Co., 22 N.W. 108, 66 Mich 66. 

52 C.J. p 139 note 58. 

9. Mich—^MdDonald v. Minneapolis, 
etc, R. Co., 63 N.W. 966, 106 Mich 
659. 


Tex—Eastern Texas 'Electric Co. v 
Byrd, Civ-App, 262 SW 870 

10- Wis —^Dinwoodie v Chicago, etc , 
R Co, 36 N.W 296, 70 Wis 160. 

52 C.J. p 139 note 60 

11- Mo.—^Lepp V. St Louis, etc. R 
Co., 87 Mo. 139. 

12. Mo —Walton v Wabash Western 
R Co.. 32 MoApp. 634. 

52 C.J p 139 note 62. 

13. Mo—^Momson v. Kansas City, 
etc., R. Co., 145 S W. 137, 162 Mo. 
App 662 

14- Mich.—Goretski v, Au Sable, etc, 
R* Co., 138 NW. 668, 172 Mich 623. 

62 C.J. p 139 note 64. 

15- Or—Meier v. Northern Pac. R. 
Co., 93 P. 691. 61 Or. 69. 
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itself a source of danger,^® as in the case of a 
barbed wire fence,or a cattle guard so construct¬ 
ed as to attract rather than to turn cattleA® 

Ordinarily, it is for the jury to determine wheth¬ 
er a railroad company has exercised reasonable care 
in maintaining fences and cattle guards an a prop¬ 
er state of repair,!® or whether or not the repairs 
needed were slight, placing liability therefor, under 
some statutory provisions, on the landowner .20 
Usually it is a question for the jury whether the 
company has been negligent in failing to discover 
defects,2! or in failing sooner to repair the defects 
after discovery .22 Also, what is a reasonable time 
sufhcient to charge a railroad company with knowl¬ 
edge of defects,23 or whether it is chargeable -with 
notice by reason of its failure to complete a con¬ 
struction job within a reasonable time necessitat¬ 
ing an opening in a fence,usually is a question 
for the jury However, where there is no evidence 
of defendant’s knowledge, actual or constructive, 
that a fence was out of repair,or where the evi¬ 
dence IS such that only a single inference on the 
issue involved may reasonably be drawn,26 the ques¬ 
tion is for the court. 

Removal of snow and ice. Negligence of a rail¬ 
road company in the removal of snow and ice from 
cattle guards is usually a question of fact for the 
}ury depending on circumstances of location of 
the road, the position and condition of the cattle 
guard, prevailing storms, weather conditions, and 
pther relevant facts.27 Even in jurisdictions where 
it is held that, because of the seventy of the win¬ 
ters, reasonable care and diligence do not require 
a railroad company to remove the natural accu¬ 
mulations of snow and ice from its cattle guards. 


the conditions may be such as to make the ques¬ 
tion of negligence one of fact for the jury.^® 

6. Cause of Injury under Statute 

Ordinarily, It is for the jury to decide whether the 
killing or injury of the animal in question was caused 
either by defendant's failure to fence as required by 
statute or by the insufficiency of the fence. 

Ordinarily, it is for the jury to decide whether 
the killing or injury of the animal in question was 
caused either by defendant’s failure to fence as 
required by statute,or by the insufficiency of 
the fence Under statutes making a railroad 
company liable for failure to fence only in case 
of injuries due to actual collision with a train, 
it IS for the court to decide whether there is no 
evidence that the injury was caused by collision,^! 
or by negligence other than the failure to fence 33 
However, where there is any circumstantial evi¬ 
dence from which a collision may reasonably be 
inferred, it is for the jury to decide whether the 
injury was so caused.33 

§ 674. - Private Crossings, Gates, and 

Bars 

It Is generally a question for the Jury whether the 
gates or bars in a railroad fence are sufficient, whether 
the railroad company has exercised proper care in keep¬ 
ing them In repair and In keeping them closed, and, 
where the injury is caused by their being left open, 
whether they had been open for sufficient time to charge 
the company with notice of their condition. 

It is generally a question for the jury whether 
the gates or bars in a railroad fence are sufficient,®^ 
whether the railroad company has exercised prop¬ 
er care in keeping them in repair35 and in keeping 


le. Ala—Alabama Great Southern 
R. Co. V. Clark, 130 So 318, 221 Ala. 
616. 

-17. N.Y.—^Rehler v Western New 
York, etc., R Co, 8 N.T.S. 286, 65 
Hun 604. 

•18. Ala—^Alabama Great Southern 
R. Co V. Clark, 130 So. 318, 221 
Ala 616—Carrollton Short Line R 
Co. V. Lipsey, 43 So. 836, 150 Ala. 
670. 

-19. Ran—^Barker v. Missoun-Kan- 
sas-Texas R. Co, 5 P.2d 811, 134 
Kan. 256 

52 CJ. p 139 note 69. 

00. Tex—^Missouri, etc., R Co v. 
Dunnaway, 96 SW. 760^ 43 Tex 
Civ.App. 360. 

01. Iowa—^Morris v. Chicago Great 
Western 3BL Co. 110 N.W. 154, 133 
Iowa 28. 

p2 C.J. p 139 note JSL 


22 . Mich —Crosby v. Detroit, etc, 
R. Co. 26 N W. 463, 68 Mich. 468 

52 C J. p 139 note 78. 

23. Mo—^Best V Atchison, T. & S. 
F. Ry Co, APP, 76 S W 2d 442. 

62 C.J. p 139 notes 74, 76. 

24. Mo —Whiteman v, Atchison, etc , 
R. Co.. 146 S.W. 97. 163 MoApp 
228. 

25. Ark—St Louis, etc, R. Co, v. 
Wilson, 171 S.W 471, 116 Aik 163. 

26. Wis—Goddard v. Chicago, etc., 
R Co, 11 NW. 593 , 64 Wis. 648. 

52 C.J. p 139 note 78. 

27. Kan—Martin y, Atchison, etc., 
R. Co. 141 P. 699, 92 Kan. 695, L. 
R.A1916B 134. 

Vt.—Wait V. Bennington, etc., R. Co, 
17 A. 284, 61 VL 268 

2 & Minn.—^Yates y. Chicago, etc., 
R. Co., 132 N.W. 994„ 116 Minn. 496, 
36LRA,N.S, 997. 
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29- Iowa—Sell V Chicago, etc., R. 

Co.. 202 NW 786, 199 Iowa 808 
62 C J. p 140 note 82. 

30. Okl —^BTLeming v. Hodgson, 186 
P.2d 181, 199 Okl 261. 

Tex.—St Louis, B & M. Ry. Co v 
Blair, 39 S.W 2d 826, 120 Tex 686 
52 C.J. p 140 note 83 

31. Mo—^Hesse v SL Louis, etc, R 
Co , 36 Mo.App. 163. 

Tex.—SchafiC v. Page, Civ.App, 203 
S.W. 807. 

32. Tex—^Missouri, etc, R. Co. v. 
Orr., CivApp., 272 SW. 343, 

33. Mo— P&yne v Quincy, etc., R 
Co., 88 S W. 164, 113 Mo.App. 609. 

62 C.J. p 140 note 87. 

34fc Iowa—^Titus V. Ohicago, etc., R. 

Co., 103 NW. 343, 128 Iowa 194. 

62 C J. p 140 note 89 

35. Kan —Plummer v. Atchison, 

etc., R. Co, 109 P 792, 83 gOl. 
52 C J. p 140, note 90. , 
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them closed, 36 and, where the injury is caused by 
their being left open, whether they had been open 
for sufficient time to charge the company with 
notice of their condition ^7 So, where a railroad 
company has knowledge that its gate is left open 
customarily and it fails to take steps to correct the 
situation, a verdict for plaintiff may be author- 
ized.3S 

On the other hand, where there is no evidence 
that the gate in question was unchained for a suffi¬ 
cient time before the accident for the railroad com¬ 
pany to discover the situation and remedy it, the 
question of the negligence of the company in this 
respect should not be submitted to the jury,^® and, 
where the time intervening between leaving the 
gate open and the escape of the animal through it 
is so short as to admit of only one opinion on the 
issue, the court must declare as matter of law that 
there was no negligence m failing to discover it.^o 
Also evidence concerning the inadequacy of the 
fastening devices of the gate may be insufficient 
to warrant a submission of the negligence of de¬ 
fendant with respect thereto to the jury.^i 

^ 575 , - Signals, Lookouts, and Precau¬ 

tions 

Whether the defendant was negligent with respect 
to giving the proper signals, keeping a proper lookout, 
or taking the proper precautions to avoid injuries to ani¬ 
mals ordinarily is a question for the Jury. 

It is ordinarily a question for the jury whether, 
under the circumstances, defendant was negligent 
with respect to keeping a proper lookout for ani¬ 
mals, ^2 the case should be submitted to the 

jury whenever there is any evidence from which it 


might reasonably be inferred that, if a pfoper look¬ 
out had been maintained, the animal could have 
been seen in time to avoid the injury.^® Usually 
it IS a question for the jury whether, under the 
circumstances, defendant was negligent in failing 
to take proper precautions to avoid the injury after 
the animal was discovered on or near the track 
or whether or not there was opportunity to take 
such precautions.45 However, the issue is one 
for the court where the evidence is such as clear¬ 
ly to show that all proper precautions were taken 
by defendant,^® or where the undisputed evidence 
conclusively proves that the collision could not have 
been avoided.^*^ 

Ordinarily, the necessity for the sounding of 
warning signals by defendant,^® the point at which, 
if reasonably required, they should have been ini¬ 
tiated,and their efficacy, if given,are ques¬ 
tions for the jury. It is usually a question for the 
jury whether or not defendant's servants sounded 
the alarm whistle when an animal was seen on or 
near the track,®i or whether under the circum¬ 
stances they were negligent in failing to sound the 
alarm whistle at such time,®^ or whether the failure 
to do so is sufficiently excused;®® or whether de¬ 
fendant's servants were negligent m sounding the 
alarm whistle under the circumstances;®^ or 
whether they were negligent in failing to stop or 
slacken the speed of a train;®® or in not attempting 
to stop sooner than was done,®® or in increasing 
speed to avoid a rear end collision with another 
train 5*^ 

Whether defendant complied with the require¬ 
ments of the law with respect to giving proper 


36. Neb—Birdsall v Chicagro, etc, 
R. Co. 144 NW 168, 94 Neb 691 

52 CJr. p 140 note 91 

37. Iowa.—^Wait v. Burlington, etc., 
R Co., 87 N.W. 169, 74 Iowa 207 

52 C.J. p 140 note 92. 

38. Wyo.—^Hildebrand v Chicago, B. 
& Q. R R., 17 P.2d 661, 45 Wyo 
176. 

36. Mo—^Humphreys v Chicago, M. 
St P. & P. R. Co, App, 83 S.W 2d 
586. 

40. Mo —^Box V. Atchison, etc, R. 
Co, 58 Mo.App 859 

41. Iowa—^Hughes v. Chicago, B & 
Q. R. Co, 246 NW. 769. 215 Iowa 
741. 

43. Ala.-—^Perry v. Atlantic Coast 
Line R Co., 42 So 2d 887, 84 Ala. 
App. 644. 

Axis.'—Missouri Pac R Co. v, Mob¬ 
ley. 91 B.W.2d 611, 192 Ark. 396. 


Tex—Texas & P. Ry. Co v Heath- 
ington, Civ App, 116 SW2d 495, 

62 C J p 140 note 95. 

43. SD.—^Borneman v Chicago, etc., 
R Co., 104 NW 208, 19 fi D. 469 

52 C J. p 141 note 99. 

44. Ala —^Alabama Great Southern 
R Co. V. Smelley, 187 So 630, 237 
Ala. 471 —Jj & N R Co V Holmes, 
27 So 2d 878, 82 Ala.App 551. 

52 C.J. p 140 note 96. 

45. Ala—^Louisville, etc, R. Co. v. 
Rice, 14 So. 639, 101 Ala. 676 

62 C J p 141 note 97. 

46. Ark.—^Missouri Pac R. Co. v. 
Hayes, 122 SW,2d 946, 197 Ark 
856. 

47. B^y—Campbell v. Mobile, etc, R. 
Co, 167 SW. 931, 164 Ky. 682, 46 
LRJiL„NS, 881, AnnCasl916B 472 

52 C J. p 141 note 98 

48. NH—^Dowse v. Maine Cent R. 
I R., 20 A 2d 629. 91 N.H. 419. 
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49. N.H—^Dowse v. Marne Cent R 
R., supra. 

50- NH—Dowse v. Maine Cent R. 
R, supra. 

51. Ga—Atlantic Coast Line R. Co 
V Mercer. 60 S B 2d 649, 82 Ga 
App. 312 

52. Ga—Atlantic Coast Line R Co. 
V. Mercer, supra 

52 C J. p 1*41 note 1. 

53. Ala—^Mobile, etc., R. Co v. 
Caldwell, 3 SW. 446, 83 Ala. 196. 

52 0 J p 141 note 2 
54- N,C —Brinkley v. Wilmington, 
etc, R Co., 86 SB 288, 126 N.C 
88 . 

65. Wash —^Benn v. Chicago, etc. R. 

Co, 164 P. 1082, 89 Wash. 622 
62 C J p 141 note 4. 

56. Utah.—Johnson v. Rio Grande 
Western R Co, 26 P. 926, 7 Utah 
346 

67. Okl—St Louis, etc, R Co v. 
Loftis, 106 P. 824, 26 Okl. 496. 
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crossing signals is ordinarily a question for the 
jury.^S So, where the evidence is conflicting, it 
IS a question for the jury whether the crossing sig¬ 
nals were given,or the alarm whistle sounded, 
although plaintiffs evidence is of a negative char¬ 
acter, provided plaintiffs witness was in a posi¬ 
tion to have heard the signal if it had been given. 

§ 676. - Rate of Speed 

While the evidence may be such as not to warrant 
the submission to the jury of the question whether the 
defendant was operating its tram at the time of the 
injury complained of at a speed which was so excessive 
or reckless as to constitute negligence, ordinarily whether 
defendant was negligent m this respect is a question of 
fact for the jury. 

While the evidence may be such as not to warrant 
the submission to the jury of the question whether 
defendant was operating its train at the time of 
the injury complained of at a speed which was so 
excessive or reckless as to constitute negligence,®^ 
ordinarily whether defendant was negligent in this 
respect is a question of fact for the jury.®^ Thus, 
whether defendant was negligent m operating at a 
high speed in rounding a curve,®^ or while travel¬ 
ing through a town,®® or over a stretch of track 
where animals were in the habit of grazing on 
the nght of way,®® usually is for the jury to de¬ 
termine. Also, whether defendant was negligent m 
operating its tram m violation of a speed ordinance 
is for the jury,®*^ especially where it is in evidence 
that such an ordinance has been violated and it is 
held that such violation is prima facie evidence of 
negligence.®® 


§ 677. - Contributory Negligence of 

Owner 

Whether the owner of the animal injured has been 
guilty of contributory negligence is ordinarily a question 
cf fact for the jury, and it becomes a question of law 
where, and only where, the evidence is undisputed and* 
so clear that only one conclusion may reasonably be 
drawn therefrom. 

Whether the owner of the animal injured has 
been guilty of contributory negligence is ordinari¬ 
ly a question of fact for the jury,^*® and it becomes 
a question of law where, and only where, the evi¬ 
dence on the issue is undisputed and so clear that 
only one conclusion may reasonably be draum 
therefrom.70 So, the owner’s due care is a ques¬ 
tion for the jury where the evidence is conflicting, 
or where reasonable minds may arrive at diiferent 
conclusions as to that issue.72 

It usually is a question for the jury whether, un¬ 
der the circumstances, plaintiff was guilty of con¬ 
tributory negligence in leaving a team unhitched 
and unattended near a railroad track,73 in driv¬ 
ing animals over a railroad crossing,7^ in failing 
to stop, look, and listen for trains before driving 
animals on a railroad crossing,75 or in driving a 
team and leading a horse while crossing the 
track.76 It IS also, as a rule, for the jury to de¬ 
termine whether plaintiff was gnilty of contribu¬ 
tory negligence in driving horses loose along a 
road near a railroad track ;77 m turning an animal 
loose in the vicinity of a railroad track where it 
is unfenced,73 or where the railroad fence was 
known to be defective and without notifying the 


58. Ala.—^Alabama Great Southern 
R Co V. Smelley, 187 So, 630, 237 
Ala. 471 

Ark—St Louia-San Francisco R. Co 
V. Call, 122 SW.3a 178, 197 Ark 
225—^Missouri Pac. R Co v Mob¬ 
ley, 91 S«W.2d 611, 192 Ark 396 

Tex.—Burlingrton-Rock Island R Co 
V. Whitmire, CivApp, 186 S.W.2d 
296. 

69. Paw—Gibson v Bessemer, etc, 
R Co., 76 A. 194, 226 Pa. 198, 27 
LRJL.NS.. 689, 18 Ann Cas. 636. 

62 C.J. p 141 note 7. 

60. Mo—^Roberts v. Wabash R. Oo., 
87 S.W. 601, 113 Mo.App 6. 

52 C J. p 141 note 8. 

61. Mo—^Roberts v Wabash R Co., 
87 S.W 601, 113 MoAa>p. 6. 

63. Ga—^Atlantic Coast Line R Co. 
V. Hodsres, 64 S.F.2d 500, 79 Ga 
App. 563. 

63. Ala—^Alabama Great Southern 
R Co r. Smelley, 187 So 630, 287 
Ala 471 

Ark—St Liouis-San Francisco R Co 
V. Call, 122 S,W.2d 178, 197 Ark 
225. 


Tex.—^Burluiffton-Rock Island R Co 
V Whitmire, Civ App., 186 SW2d 
296 

52 C J p 141 note 11 

64. R.I—-Hill v. Rhode Island Co, 
108 A. 65 

65. Tex.—St Louis Southwestern R. 
Co V. Cox, Civ App., 248 SW. 1101. 

66 . Tex —^Houston, etc., R. Co. v 
Garrett, Clv.App., 160 S.W 111. 

67. Ga—^Powell v, DeLoach, 89 S,B. 
2d 769, 74 GaApp. 397. 

68 . Ala—^Alabama Great Southern 
R Co. V. McDaniel, 69 So. 60, 192 
Ala 639. 

62 C J, p 142 note 15. 

69. Ark —St Louis-San Francisco 
R. Co. V. Call, 122 S.W 2d 178, 197 
Ark. 226—Missouri Pac, R, Co. v. 
Jones, 31 SW2d 524, 182 Ark. 405. 

NH.—^Dowse v. Maine Cent. R. R., 
20 A 2d 629, 91 N.H. 419. 

Pa—Bailey v Reading Co., Com PI., 
89 Berks Co 255. 

52 C J. P 142 note 18. 

70. Mich—Otto V. Ann Arbor R. 
Co, 166 N.W. 457, 189 3Iich. 463. 

62 C.J p 142 note 19. 
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71. Ill —Chicago, etc., R Co v 
Crose, 73 NE 866, 214 III. 602. 105 
Am SR 136. 

62 C.J, p 142 note 20. 

72. NH.—^Dowse v Maine Cent R. 
R, 20 A 2d 629. 91 NH 419. 

62 C.J p 142 note 21. 

73- Mich.—^Bankman v Pere Mar¬ 
quette R Co., 105 N.W. 164, 142 
Mich 202 

52 C.J. p 142 note 22 
74i Ark.—St. Louis-San Francisco 
R. Co. V. Call, 122 SW2d 178, 197 
Ark 226 

62 C.J. p 142 note 28. 

75- S D —True v, Chicago, etc., R 
Co, 173 NW. 642, 42 S D. 36. 

52 aJ. p 142 note 24. 

76. Mass —Towne v Nashua, etc., 
R Co, 124 Mass. 101—^Bgaa v. 
Fitchburg, etc., R. Co, 101 Mass. 
815. 

77. Tex—^International, etc, R. Co. 
V, Vogel, Civ App., 184 SW. 229 

78- ND.—Carr v Minneapalis, etc., 
R. Co, 112 NW. 972, 16 217- 

52 C J. P 142 note 27. 
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railroad con^pany of the existence of such defect,79 
or into an inclosure near a railroad track where 
the fence about the inclosure is defective or 
m turning* animals loose near station grounds which 
the company is not required to fence.^i 

Whether plaintiff was guilty of contributory neg¬ 
ligence in failing to prevent animals from stray¬ 
ing on the railroad track, where allowing animals 
to stray at large does not constitute a violation of a 
statute or ordinance, permitting animals to 
run at large in violation of law, 83 or in particularly 
dangerous places ;84 and where that issue is raised, 
whether the owner knew of the danger,85 usually 
IS for the jury to determine. Moreover, where, 
by statute, a railroad company is liable, in case of 
a failure to fence, unless the injury was occasioned 
by the “willful act” of the owner himself, it is or¬ 
dinal ily a question for the jury whether a given act 
is willful or otherwise.®® 

§ 678. - Proximate Cause 

Although a railroad company may have been negli¬ 
gent in the operation of its trains or in doing or omitting 
some act prohibited or required by statute, ordinarily 
it Is a question for the Jury whether such negligent act 
or omission was the proximate cause of the injury com¬ 
plained of. 

Although a railroad company may have been neg¬ 
ligent in the operation of its trains or in doing or 
omitting some act prohibited or required by statute, 
ordinarily it is a question for the jury whether such 
negligent act or omission was the proximate cause 


of the injury complained of®7 So it generally 
is a question for the jury whether the injury was 
caused by a train being operated at a high or un¬ 
usual rate of speed®® or at a speed in violation of a 
statute or ordinance,®® or whether the injury was 
caused by a failure on the part of defendant to 
give warning signals®® or to sound an alarm 
signal,®! oj- to give crossing signals.®® 

It is, as a rule, a question for the jury whether 
the injury was caused by a failure on the part of 
defendant to keep a proper lookout,®® by a failure 
to apply the brakes®^ or to stop the tram sooner,®® 
or by a failure to construct fences or cattle guards 
as required by law®® or to maintain them in a prop¬ 
er state of repair. ®7 Usually it is for the jury to 
determine vrhether the injury was caused by the 
negligent construction on the part of defendant of 
a highway crossing®® or of a bridge at the cross¬ 
ing,®® or by an unprotected and dangerous wall 
on the right of way of defendant.! Where the in¬ 
jury resulted from the animal getting to the track 
through an open gate, the cause of the gate being 
open is usually, on the evidence, a question of fact 
for the jury.® 

On the other hand, it has been held that, where 
an action is brought to recover for the death of 
an animal which was merely injured by the neg¬ 
ligent act of a railroad company, the question 
whether the act was the proximate cause of the 
death IS one of law for the court in the absence of 
proof that the injury received was the cause of the 
death.® 


79. NY—^Poler v. New York Cent 
R Co, 16 NY. 476. 

80. iKy —Louisville, etc., R Co v. 
Calloway, 280 SW. 966, 213 Ky 
235 

52 C.J. P 142 note 29 

81. Or—Wilmot V. Oregon R. Co, 
87 P. 628, 48 Or. 494. 7 L.RA,NS, 
202 

82. Tex-^Texas & N O. R. Co v 
Nolen, CivApp, 107 S.W 2d 1116 

52 C.J p 142 note 31. 

83. Ga—^Aycock v, Callaway, 61 SB 
2d 63, 78 GaApp 219 

84. Lok —Williams v Northern Pac 
R Co, 14 NW 97, 3 Dak 168 

85. lowau—^Hemphill v Cedar Rapids, 
etc, R. Co., 161 N.'W 449, 169 Iowa 
498 

86. Iowa —Claus v Chicago Great 
Western R Co., Ill N.W 16, 136 
Iowa 7. 

87. Ga—^Atlantic Coast Line R. Co. 
V Mercer, 60 SB 2d 649, 82 Ga 
App. 812—^Powell V. De Loach, 39 
S.B2d 769, 74 Ga.App. 397. 

62 C.J. p 143 note 87. 


88 . Ark —Ford v St Louis, etc, 
R Co, 50 SW 864, 66 Ark. 363 

Me—Radski v Androscoggin, etc, R 
Co, 120 A. 642, 122 Me 480 

89. Ga—Powell v De Loach, 39 S 
E2d 759, 74 GaApp. 397 

62 C J. P 143 note 39 

90- Ga—^Atlantic Coast Line B Co 

V Mercer, 60 SB.2d 649, 82 GaApp 
312 

Tex—^Beaumont, S L & W Ry. Co 

V Stubbledeld, Civ.App, 37 SW2d 
403 

91- N.C—Lewis V. Norfolk South¬ 
ern R Co. 79 iSE 283, 163 NC 
83, 47 LRA.,N.S, 1126. Ann Cas 
1915B 461 

Tex—Texarkana, etc., R Oo v. Bell, 
CivApp, 101 S.W. 1167 

92. Idaho—Kerby v Oregon Short 
Line R Co, 264 P. 877, 45 Idaho 
636. 

62 O J p 143 note 40 

93. Ala—Kansas City, etc, R. Co 

V Watson, 8 So. 793, 91 Ala 483. 

94. Ga—^Atlantic Coast Line R Co 
V. Hodges, 64 S E 2d 500, 79 Ga 

I App 563 


95. AJa—Central of Georgia R, Co 
V. Simons, 60 So 60, 161 Ala 337 

96. Minn —Savage v. Chicago, etc , 
R. Co. 18 NW 272, 31 Minn. 419 

52 C.J p 143 note 44. 

97. Vt—^Dodge V Central Vermont 
R Co, 104 A. 873, 92 Vt. 464. 

62 C.J. p 143 note 45. 

98. N C —^Needham v. Southern R 
Co.. 88 S.E 496, 171 N.C. 763. 

99. SC.—Thompson v Seaboard Air 
Line R Co, 68 S.B. 1094, 78 S C 
384, overruling Brown v Spartan¬ 
burg, etc., R. Co., 36 S B. 781, 67 
SC 433 

1. Ga—Seaboard Air-Line R. Co 
V Parish, 86 S3 950, 16 GaApp 
632. 

8. Mo —^Brown v, St. Louis-San 
Francisco R. Co, App, 281 SW. 
462 

3. Ark—^Lozier v St Louis South¬ 
western R Co., 238 S.W. 699, 152 
Ark 266. 
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§ 679 


§ 679. Instructions 

a. In general 

b. Invading province of jury 

a. In General 

The general rules applicable to Instructions Tn civil 
actions apply to Instructions In actions against railroad 
companies for injuries to animals. 

The general rules applicable to instructions in 
civil actions apply to instructions in actions against 
railroad companies for inj'uries to animals^ So 
the instructions must be sufi&ciently full and spe¬ 
cific properly to serve as a guide to the jury in de¬ 
termining the case,5 must state the law correctly,® 
must apply the law to the facts,"^ and must be based 
on all the evidence.® Also the instructions must 
not be confusing or misleading,^ argumentative,^® 
or contradictory.!^ Moreover, the instructions 
must not assume the existence of facts not in evi¬ 
dence,!^ intimate an opinion on the merits of the 
case,!® or submit to the jury the determination of 
questions of law.!^ 

The instructions must not impose on defendant 
a higher degree of care and diligence than the rule 
of ordinary care which the law requires!® or re¬ 
strict defendant’s right to defenses open to it under 
the law.!® In stating the conditions authorizing a 
recovery, the instructions should not omit any es¬ 
sential element necessary to establish plaintiff’s 
cause of action,!‘^ such as that the negligence shown 
must have been the proximate cause of the inju¬ 


ry,!® unless, in view of the evidence, if defendant 
was m fact negligent, there is no question that such 
negligence was the proximate cause of the injury.!® 
The instructions should not, on the other hand, au¬ 
thorize a verdict for defendant on a finding that 
certain duties were properly performed to the ex¬ 
clusion of other grounds of liability involved in the 
case 2® 

Requested instructions which state the law cor¬ 
rectly as to material issues which there is evidence 
tending to support should be given,®! but the refusal 
of such instructions is not error where they are cov¬ 
ered by the general charge given,®® or are confus¬ 
ing and misleading,®® or do not state a correct prop¬ 
osition of law,®^ or are bad in form.®® Instruct 
tions which have no purpose other than to aid the 
jury in weighing the evidence are largely discre¬ 
tionary with the court, and, where the court may 
rightfully consider such instructions unnecessary,, 
it will not be held error to refuse them.®® 

Inexactness of phrasing will not invalidate an 
instruction provided, as given and when considered 
with the evidence, it states a correct rule of law, 
and IS in a form to be correctly understood by the 
jury,®^ but if the inexactness results in an inac¬ 
curate statement of the rule the instruction will 
be held erroneous in law.®® 

Damages. Where there is evidence as to the 
value of the animal at different times, it is error if 
the instructions fail to restrict the damages to its 


4 . Ga.—^Powell v Nelson, 183 SE 
348, 52 GaApp 351. 

5. Ky.—^Louisville, etc., E. Co v. 
Calloway, 280 SW. 966, 213 Ky 
235 

52 C.J. p 143 note 54. 

6. Tex.—St. Louis, etc, E Co. v 
Rea^ Civ.App., 202 SW 812. 

7. Mo—^Martin v, Butler County R. 
Co., 161 S.W. 631, 175 Mo.App. 464. 

8. Iowa.—Kinyon v CbicasTO, etc, 
R. Co., 92 NW. 40, 118 Iowa 349, 
96 Am.SR. 382 

52 C.J p 143 note 58. 

9. Utali.—^Bunnell v. Rio Grande 
Western R Co., 44 P. 927, 13 Utah 
314. 

52 C.J p 143 note 59. 

Speed of train. 

Where it was not ne^rllirence to 
run train at certain speed in so far 
as ammai not on or approaching pub¬ 
lic crossing was concerned and in¬ 
jury complained of occurred at sub¬ 
stantial distance from public cross¬ 
ing between crossing and statutory 
blowpost, charge that speed of train 
was to be considered by jury m de¬ 
termining whether railroad had been 
negligent was erroneous.—-Powell v. I 


[McClung, 36 S E.2d 820, 73 GaApp. 
388 

10. Mo,—Johnson v. Atchison, etc, 
' R Co, 93 SW. 866, 117 Mo App. 

I 308 

11 . Kan.—^Roman v. St Louis-San 
Francisco R. Co., 245 P. 115, 120 
Kan* 585. 

52 C.J. p 143 note 61. 

12 . Ga.—^Louisville, etc, R. C6. v. 
Peeples, 71 >8 E 805, 136 Ga 448 

52 C J. p 143 note 62. 

13. Tex.—^Texas, etc., R. Co v. Kir¬ 
by, 1 Tex.ACiv.Cas. § 564 

14. SC—Neely v. Charlotte, etc., R. 
Co , 11 S E. 636, 33 S.C. 186. 

52 C J. p 143 note 64. 
j 16. Ga —Atlantic Coast Line R. Co. 

V White, 59 SE, 898, 129 Ga 668 
52 C.J. p 144 note 66. 

16. Ga.—Central of Georgia R. Co 
r. Stiles, 76 S.E. 670, 139 Ga. 49. 

17. Iowa.—Brentner v. Chicago, etc, 
R Co, 23 NW. 245, 27 N.W. 605, 
68 Iowa 530. 

52 C J. p 144 note 68. 

18. Ala.—^Louisville, etc, R. Co. v 
Christian Moerlein Brewing Co., 
43 So. 723, 150 Ala. 390. 

52 C J. P 144 note 69. 
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ri9. Ga.—^Atlantic Coast Line R. Co. 
V. Willis, 157 S.E. 264, 42 Ga.App. 
768 

I 

20. Miss—^Louisville, etc., R. Co v* 
Suddith, 12 So. 205, 70 Miss. 265. 

62 C J. p 144 note 70. 

21. Mo—^Midgett v. St Louis, etc. 
R. Co, 102 SW 66. 124 MoApp. 
540. 

62 C J. p 144 note 72. 

22. Mo—Buckman v. Missouri, etc., 
R. Co. 73 S.W 270. 100 Mo.App. SO. 

52 O J. p 144 note 73. 

23. Ala—Southern R Co. v. Hob¬ 
son, 58 So. 751, 4 Ala App. 408 

24. Ala.—^Louisville & N. R. Co v. 
Watson, 94 So. 661, 208 Ala. $19. 

25. Ala.—Louisville & N. R. Cb V, 
Watson, supra. 

28. Iowa—Taylor v. Chlcagov etc, 
R. Co. 40 N.W. 84, 76 Iowa 763 

27. Mo—^Dorsey v, Chicago, etc., R. 
Co, 167 SW. 1066. 176 Mo.App. 169. 

62 C.J. p 144 note 79. 

28. Vt—Holden v. Rutland, etc., R, 
Co, 30 Vt 297. 

52 CtJ. p 144 note 80, 
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value at the time of the injury^^ or if they permit 
the jury to include improper elements of damage ^0 

b. Invading Province of Jury 

The instructions of the court must not invade the 
province of the jury. 

The instructions of the court must not invade the 
province of the jury,31 as by telling them that cer¬ 
tain acts do or do not constitute negligence^s 
Thus instructions must not assume the existence 
of material facts in issuers unless established by 
undisputed evidence.34 Instructions must not draw 
inferences of fact from the evidence35 or pass on 
the credibility of witnesses or the weight of evi¬ 
dence 36 

§ 680. - Conformity to Issues and Evi¬ 

dence 

The instructions must conform to, and be limited by, 
the issues made by the pleadings and the evidence 

The instructions must conform to, and be limit¬ 
ed by, the issues made by the pleadings and the 
evidence,37 and it is error to submit to the jury is¬ 
sues not presented by the pleadings33 or not sup¬ 
ported by the evidence 33 Although an issue of fact 
not in dispute between the parties need not be pre¬ 
sented to the jury,46 material matter properly pre¬ 
sented by the pleadings and the evidence should be 
submitted to the jury,^^ and it is error for the court 
to withdraw it from them,42 and a request for an 
instruction having that effect is properly refused.^3 
On the other hand, it is error for the court to re¬ 
fuse to instruct the jury, if requested, that, where 
particular acts of negligence or a particular ground 


§§ 679-68i 

of liability is alleged, there can be no recovery on 
other grounds.^4 

§ 681. - Presumptions and Burden of 

Proof 

a. In general 

b. From proof of injury under statute 

a. Ill Greneral 

The court should correctly instruct the jury on the 
law as to presumptions and burden of proof and in terms 
which Will not confuse or mislead them. 

The court should correctly instruct the jury on 
the law as to presumptions and burden of proofs® 
and in terms which will not confuse or mislead 
them ^6 The instruction need not refer in express 
terms to the burden of proof if it is so worded that 
the jury cannot fail to understand the law on the 
subject,^7 as where the instruction states the rule 
in terms referring to the credibility of plaintiffs 
and defendant's witnesses.*^® 

b. Prom Proof of Injury under Statute 

Where, by statute, proof of the injury is prima facie 
evidence of negligence on the part of a railroad com¬ 
pany, it IS proper to instruct the jury that, If they are 
satisfied by a preponderance of the evidence of the fact 
of injury by the defendant's train, the defendant is 
prima facie negligent, and that the burden is on the 
defendant to show facts exculpating it from liability. 

Where, by statute, proof of the injury is prima 
facie evidence of negligence on the part of a rail¬ 
road company, it is proper to instruct the jury 
that, if they are satisfied by a preponderance of the 
evidence of the fact of injury by defendant's train, 
defendant is prima facie negligent,^? and that the 
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29. To3c —Texas, etc, R Co. v. 
Billingsley, CivApp, 37 SW 27. 

30. Tex—Quanah, etc, R Co. v 
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62 CJ. p 145 note 92 
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52 C J p 144 note 83. 
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52 C J p 144 note 84 
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burden is on defendant to show facts exculpating 
it from liability,50 qualifying such instruction, 
whenever the terms of the statute make it neces¬ 
sary to do so, by enumerating the places at some one 
of which the injury must have occurred in order to 
make the presumption operative.51 Under such a 
statute, an instruction that, if defendant’s train in¬ 
jured plaintiff’s cattle, a verdict for plaintiff should 
be given has been held not erroneous where de¬ 
fendant offered no proof in rebuttal of the pre- 
sumption.52 Moreover, w^here a statutoiy presump¬ 
tion of negligence on the part of defendant is opera¬ 
tive, an instruction is erroneous which places the 
burden of proving negligence on plaintiff,53 and a 
request for an instruction to that effect is properly 
refused.®^ 

On the other hand, ivhere all the facts and cir¬ 
cumstances surrounding the injury are in evidence, 
it has been held proper to instruct, after stating the 
law as to the burden of proof, that the jury will 
determine the case from the evidence and not on 
the statutory presumption of negligence,55 and that 
the burden then rests on plaintiff to establish de¬ 
fendant’s negligence by a preponderance of proof,^® 
although, as discussed supra § 641, it has been held 
in some jurisdictions that the burden still rests on 
defendant to overcome inferences of negligence 
arising from the fact of killing which the statute 
warrants. Where the evidence raises a question 
for the jury as to whether the presumption of neg¬ 
ligence has been rebutted, an instruction that if the 
animal was killed without negligence on the part of 
defendant, plaintiff may not recover, has been held 
proper,® 7 

It has been held that the court should not in¬ 
struct on the statutory presumption of negligence 
where the evidence with respect to negligence on 


the part of defendant is conflicting,®8 or where the 
evidence sufficiently explains every material fact 
connected with the infliction of the injury,53 and 
that an instruction which invokes the statutory pre¬ 
sumption is erroneous where defendant has intro¬ 
duced evidence rebutting the presumption,®® or 
where plaintiff’s evidence discloses the facts and 
circumstances of the injury in detail,®^ inasmuch as 
the statutory presumption may not be appealed to 
as a deciding witness for plaintiff ®2 

Where the evidence discloses a possible killing 
by any one of several trains but plaintiff does not 
submit proof as to which train caused the death, 
it has been held that the court should, m its in¬ 
struction, apply the law to the evidence relating to 
each train,®3 and that an instruction permitting a 
recovery for the killing of the stock by trains as to 
which the statutory presumption of negligence has 
been overcome is erroneous,®^ and that a refusal of 
a request for an instruction to find for defendant if 
the stock was killed by the tram which is shown to 
have been operated with due care is also errone¬ 
ous.®® In the absence of a request to do so, a fail¬ 
ure of the court to specify the manner and means 
of overcoming the presumption has been held not 
error ®® 

§ 682. - Fences and Cattle Guards 

a. In general 

b. Sufficiency, defects, and repairs 
a. In General 

In actions based on a failure of a railroad company 
to construct or maintain fences or cattle guards, the 
instructions must conform to the issues and evidence, 
and be based on all the evidence. They must not be 
misleading or confusing, or conflicting, and they must 
not Invade the province of the Jury. 


50u Ark.—Arkansas, etc., R. Co. v. 

Morse, 187 S.W. 169, 124 Ark. 376 
52 O J. p 146 note 8. 

51. Ala—Western R. Co. v Mc¬ 
Pherson, 57 So. 396, 3 AlaApp 380. 

52. Ala-—Central of Georgna R Co. 
V Williams, 76 So. 401, 200 Ala 73. 

53. Ky.—^Troutwine v. Louisville, 
etc., R. Co., 106 S.W. 142, 32 Ky.L. 
5 

54- Ala—Southern R. Co. v Free¬ 
man, 81 So 135, 16 AlaApp 687. 

65. Miss—^Hamlin v Yazoo, etc, R 
Co., 16 So 877, 72 Miss. 39 

56. N C.—McNair v Norfolk, etc, R. 
Co, 129 SE '410, 190 NC. 863— 
IPerrell v. Norfolk Southern R, Co, 
129 S.B 165, 190 N C. 126. 

57- Ark—^Midl«md Valley R. Co v. 
Skinner, 138 S.W. 969, 99 Ark. 370. , 


58- Fla.—^Powell v American Su¬ 
matra Tobacco Co, 17 So 2d 391, 
164 Fla 227. 

59. Ga—^Macon, L. & S, R Co. v 
Stephens, 19 SE2d 32, 66 GaApp. 
636 

6 a Ga,—^Atl€Lntxc Coast Line R. Co 
V. Rowe, 64 S E 2d 216, 83 GaApp 
640—^Macon, D & 8. R Co, v 
Stephens, 19 S.E 2d 32, 66 GaApp. 
636 

Miss —Columbus & G. Ry. Co. v, 
Dunlap, 145 So 646, 164 Miss 709 
I Where plaintiff relied entirely on 
statutory xurestunption and defend¬ 
ant introduced evidence which jury 
would be authorized to idnd exonerat¬ 
ed defendant, it was error to charg-e 
jury that burden was on defendant 
to show that its servants exercised 
all due and ordinary care and dili¬ 
gence.—Atlantic Coast Line B. Co. 
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V Sears. 66 SB 2d 130, 80 GaApp. 
338, followed in 66 S E 2d 131, 80 
Ga.App 339—Atlantic Coast Line R. 
Co. V. Sears, 56 S.E.2d 129, SO Ga. 
App. 338 

6 L Miss —Adams-Newell Lumber 
Co. V. Jones, 139 So 316, 162 Miss¬ 
el? 

62- Miss —Columbus & G Ry Co v. 
Dunlap, 146 So. 646, 164 Miss 709- 

63- ND—^Reinke v Minneapolis, 
etc, R. Co, 136 N.W 779, 23 ND. 
182. 

64, ND—^Relnke v. Minneapolis, 
etc., R. Co., supra. 

65- Miss—Columbus, etc, R Co v. 
Nye. 104 So. 90, 139 Miss. 296 

66 . Ga—Atlantic Coast Line R Co 
V, Paulk. 126 SE 8C6, 33 GaApp. 
293. 
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In actions based on a failure of a railroad com¬ 
pany to construct or maintain fences or cattle 
gnards, the instructions must conform to the issues 
and evidence,®*^ and be based on all the evidence 
They must not be confusing or misleading,®® or con¬ 
flicting,*^0 and they must not invade the province 
of the juryji 

An instruction has been held erroneous where it 
lays down a rule of liability different from that 
prescribed by a fencing statute,or where, in stat¬ 
ing what must be found to authorize a recovery, it 
omits any essential element necessary to establish 
plaintiff's cause of action under the statute,73 such 
as the duty of defendant to fence at the place in 
question,74 the necessity that the animal shall have 
come upon the track at a place where the company 
should have fenced and had neglected to do so^® 
or at the place where the company had permitted 
Its fence* to become defective,7® that the animal 
must have been running at large where the statute 
so provides,77 that the injury was caused by colh- 
sion with the train, where the statute so provides,78 
and that the failure to fence must have been the 
cause of the injury^® 

Where it is alleged that the road was not proper¬ 
ly fenced and there is evidence tending to support 
the allegations, it has been held proper to charge 
that to entitle plamtiff to recover it is not necessary 
to find negligence in the operation of the tram.®® 
Where the undisputed evidence shows that the cat¬ 
tle guard where the animal was injured was located 
at the place required by law, an instruction allow¬ 
ing the jury to take into consideration the location 
of the cattle guard in determining whether or not 
defendant is liable has been held erroneous.®^ 


Where there is no statute requiring railroad com¬ 
panies to fence, it has been held that the court 
should, if requested, instruct the jury that it is not 
the duty of the railroad to do so.®^ 

b. Sufficiency, Defects, and Repairs 

An instruction which imposes on a railroad company 
the duty of maintaining fences and cattle guards suffi¬ 
cient to exclude stock from the track without qualify¬ 
ing the term ^'sufficient" to mean reasonably sufficient 
or sufficient under ordinary circumstances has been held 
erroneous. 

An instruction which imposes on a railroad com¬ 
pany the duty of maintaining fences and cattle 
guards sufficient to exclude stock from the track 
without qualifying the term “sufficient” to mean 
reasonably sufficient or sufficient to turn ordinary 
stock under ordinary circumstances has been held 
erroneousbut an instruction which does not vio¬ 
late the rule that cattle guards should be reasonably 
sufficient to restrain ordinary stock has been held 
not erroneous.®^ It has been held not error to 
charge in the words of the statute that sufficient 
fences or cattle guards are required, if the qualify¬ 
ing terms are added in another instruction,®® or 
that “lawful fences” are required, if the term is de¬ 
fined,®® although an instruction may be erroneous 
where it states that a lawful fence is required but 
fails to define a “lawful fence, ”®7 unless the evi¬ 
dence is such as not to require the definition.®® 

An instruction may be erroneous where it makes 
the duty of keeping a fence in repair absolute in¬ 
stead of merely requiring the exercise of ordinary 
care in this respect,®® or where it excludes the 
question whether the alleged defect was due to a 
want of repair,®® or the question whether the com- 


67. Mo—^Brown v. Quincy, etc., R. 
Co, 106 S.W. 551, 127 Mo App 614. 

52 C J p 147 note 34. 

68 . Mo —Schlotzhauer v. Missouri, 
etc, R. Co, 89 Mo App 66 

69. Mo —^Best V Atchison, T & S F. 
Ry Co , App , 76 S W 2d 442, 

62 C J P 147 note 86 

70. Tex—Same v Missouri, etc., R 
Co, Civ.App, 85 SW *487. 

71. Cal.—^Boyd v. Southern «Califor- 
nla R Co, 68 P. 1046, 126 Cal. 
671. 

62 C X p 147 note 38. 

72g Iowa —^Brentner v. Chicago, etc, 
R. Co. 28 NW. 246, 27 NW. 606, 
i68 Iowa 530. 

73- Iowa.—Brentner v. Chicago, etc., 
R Co, supra. 

Mo —^Montgomery v. Wabash R. Co, 
2 SW 409, 90 Mo. 446 

74, Iowa.—Smith y. Kansas City, 


etc. R Co, 12 NW. 619, 58 Iowa j 
622. 

52 C.J p 146 note 22 

76. Tex—International, etc, R Co. 

V Erwin, Clv.App, 67 SW 466. 

52 C J p 146 note 23. 

76. Tex—^Ft. Worth, etc, B. Co. r. 
Worsham, 105 SW, 863, 47 Tex 
Civ App 360 

77. Iowa —^Brentner v. Chicago, etc, 
B Co.. 23 N.W. 246. 27 K.W. 606. 
68 Iowa 680 

78. Tex—Texas, etc., R. Co. v. Pate, 
Civ App, 113 SW 994. 

79- Mo—^Montgomery v. Wabash R, 
Co., 2 SW. 409, 90 Mo. 446—^Ride- 
nore v Wabash, etc., R Co., 81 Mo. 
227 

80. Tex.—Galveston, etc, R. Co. v. 
Walter. Civ.App.. 25 SW 163. 

81. Tex —Houston, etc, R Co. v 
•V^Taite, 108 SW. 971, 49 Tex.Civ. 
App 582. 


82. ITS.—Gulf, etc., R. Co, v. El- 
lidge, Ind.T., 49 F. 366, 1 CCA. 
296 

83. Mo—Jones y. Chicago, etc., R 
Co., 59 Mo App 137. 

62 C X p 147 note 40. 

84. Ala —^Alabama Great Southern 
R. Co. V. Clarli:, 180 So. 318, 221 
Ala. 616. 

85. HI,—^Baltimore, etc., R, Co v 
Abbott, 69 Ill App 609 

86. Mo —Hax V Quincy, etc., R. Co , 
100 SW. 693, 123 Mo App. 172. 

62 C J p 147 note 42. 

87. Mo —Clem v. Quincy, etc., R 
Co. 96 S.W. 226, 119 Mo App. 246. 

88. Mo—Rucker y. Lusk, App, 221 
SW. 393. 

89. Tex —^Missouri, etc., R. Co. v 
Bradshaw, Civ App, 83 SW. 897. 

90. Iowa —^Brentner v Chicago, etc , 

, R. Co, 12 asr W. 615, 68 Iowa 625. 
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pany had either actual or constructive notice of the 
defect^i or a reasonable time thereafter in which 
to make the necessary repairs,or the question 
whether the animal came upon the track and was 
injured by reason of such defects 

An instruction that defendant would not be lia¬ 
ble unless it caused or knew of the defect has been 
held erroneous in that it would relieve the company 
of the duty of exercising ordinary care to discover 
defects Where there is evidence that some of 
the animals injured passed over a portion of a cat¬ 
tle guard which was not defective, it has been held 
error to refuse to charge that under such circum¬ 
stances defendant would not be liable for such an¬ 
imals A charge that cattle guards are intended 
to secure the safety of passengers as well as ani¬ 
mals has been held not erroneous as misleading.^® 

§ 683. - Private Crossings, Gates, and 

Bars 

In actions brought under statutes requiring the con¬ 
struction and maintenance of gates at farm crossings, 
the instructions ‘must conform to, and be limited by, the 
Issues presented by the pleadings and evidence, and cover 
each element of the liability involved, and must not be 
contradictory or present an abstract proposition of law 
to the Jury. 

In actions brought under statutes requiring the 
construction and maintenance of gates at farm 
crossings, the instructions must conform to, and 
be limited by, the issues presented by the pleadings 
and evidence,®*^ and cover each element of the lia¬ 
bility involved,®® and must not be contradictory®® 


or present an abstract proposition of law to the 
jury.i Where the statute requires the construc¬ 
tion of gates at “necessary” farm crossings, the 
court should instruct the jury as to the circum¬ 
stances constituting such necessity^ unless the ne¬ 
cessity for the crossing is not put m issue by de¬ 
fendant ® 

§ 684. - Signals, Lookouts, and Precau¬ 

tions 

a. In general 

b. Crossing signals 

c. Precautions 

a. In General 

An Instruction on the duty of the servants of the de¬ 
fendant railroad compm^ to keep a lookout is proper if 
there is evidence of their failure to do so, but the in¬ 
struction must be in terms which will not mislead the 
Jury. 

An instruction on the duty of the servants of de¬ 
fendant railroad company to keep a lookout is prop¬ 
er if there is evidence of their failure to do so,^ 
but the instruction must be in terms which will not 
mislead the jury.® An instruction is erroneous 
which would authorize a verdict for defendant on a 
finding that proper care was exercised at the time 
of the injury without reference to any preceding 
negligence having a causal connection therewith,® 
as where the instruction ignores the duty of prop¬ 
erly equipping the train,^ or maintaining a lookout 
for stock,® or limiting such duty to the engineer 
alone,® or to the fireman alone,^® or to crossings. 


dl. Iowa.—^Brentner v Chicagro, etc., 
R. Co., supra 
62 C J. p 148 note 47. 

92. Iowa.—^Brentner v Chicago, etc, 

B. Co., supra 

52 C.J. p 148 note 48. 

93. Tex—^Missouri, etc. It Co. v. 
Bradshaw, CivApp, 83 S.W. 897. 

62 C J. p 148 note 49. 

94. Tex—Galveston, etc., B. Co. v. 
Walter, CivApp, 25 S.W, 163. 

95. Mich—Johnson v Detroit, etc., 
R Co., 97 N.W. 760, 136 Mich. 363. 

96. Vt—Wait V Benningrton, etc, 
R. Co., 17 A. 284, 61 Vt 268. 

97- Mo—^Humphreys v, Chicago, M, 
St. P. & P. R. Co., App. 83 S.W. 
2d 686—Peery v Quincy, O & EL 

C. R. Co, 99 SW. 14, 122 Mo.App. 
177 

NH—^Dowse v. Maine Cent. R. R., 
20 A.2d 629, 91 NH. 419. 

52 C.J. p 148 note 59. 

9a Mo —^Rowen v Chicago Great 
Western R. Co. 82 Mo App. 24. 

52 iC J P 149 note 60. 


SufloieiLoy of gates 

(1) Instructions as to sufBciency 
of gates held proper or not errone¬ 
ous—Payne v Kansas City, etc, R 
Co., 33 NW. 633, 72 Iowa 214—62 C. 
J p 148 note 56 [a], [b] 

(2) An instruction is erroneous 
which leaves the jury to infer that 
the duty of maintaining sufdcient 
gates IS absolute Instead of indicat¬ 
ing that defendant should exercise 
reasonable care m this respect — 
Wirstlin V Chicago, etc, R. Co, 99 
NW 697, 124 Iowa 170. 

99. Kan —^Roman v St Louis-San 
Francisco R. Co., 246 P. 116, 120 
E la n , 586. 

62 C J p 149 note 61. 

1. Mo—^Humphreys v. Chicago, M, 
St. P. & P R Co. APP, 83 S W.2d 
686 . 

2. Mo —^Rowen v. Chicago Great 
Western R Co., 82 Mo App. 24— 
Miller V. Quincy, etc., R. Co., 66 
Mo.App. 72. 

3. Mo.—^Roberts v. Chicago, etc. R 
Co.. 94 S.W. 838, 119 MoJ^pp. 372— 
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Kavanaugh v. Atchison, etc., R. 
Co , 76 Mo App, 78. 

4. Ark—St. LoUiS-San Francisco R. 
Co. V. Call, 122 SW2d 178, 197 
Ark 225 

Ga—^Powell v Nelson, 183 SE 348, 
62 Ga.App 361 
62 C J. p 149 note 68. 

5. Ark —St Louis, etc., R. Co v. 
Ewing, 107 SW 191, 85 Ark 63 

62 C.J. p 149 note 64 

6. ICan —^ICansas City, etc, R Co. v. 
Lane, 7 P 687, 33 Kan. 702 

52 C.J p 149 note 66. 

7. Ala—Southern R. Co v. Pogue, 
40 So 565, 145 Ala 444 

62 c J p 149 note 66. 

8- Ala—^Bugg V Green, 110 So 718,. 
216 Ala 343. 

62 C J. p 149 note 67. 

9- Ala—Southern R Co v. Riddle, 
'28 So 422, 126 Ala 244 

N.D—Brookings v Northern Pac, R- 
Co., 180 N.W. 972, 47 ND. 111. 

10. Ala—^McAdoo v Booker^ 88 So. 
196, 17AlaApp 623. 
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streets, and highv/ays without regard to the engi¬ 
neer's duty to keep a lookout at any place where he 
might reasonably anticipate that stock would be on 
the track,or to the time of the accident without 
reference to whether the animal might have been 
discovered sooner,12 or to animals seen actually 
upon the track without reference to those in dan¬ 
gerous proximity thereto i^ 

It has been held that an instruction is erroneous 
which would relieve defendant if a lookout was 
being maintained and the accident could not have 
been avoided after the animal was seen without 
reference to whether the train was being operated 
at a negligent rate of speed or without a proper 
headlight,or which bases plaintiff’s right to re¬ 
cover on the mere fact that defendant failed to keep 
a lookout without regard to whether such failure 
was negligent under the particular circumstances,!^ 
or on the mere fact that defendant was negligent 
as to keeping a lookout, without requiring that such 
negligence must have been the cause of the inju¬ 
ry,!® or which, in cases where the animal was a 
trespasser or the owner guilty of contributory neg¬ 
ligence, imposes on the company the same duty as 
to discovering the animal as in other cases instead 
of limiting Its liability to the question of whether 
due care was exercised to avoid the injury after the 
danger was discovered,!^ 

b. Grossing Signals 

An instruction as to the liability of the defendant rail¬ 
road company for failure to give statutory crossing sig¬ 
nals should not omit the requirement that the injury must 
have occurred at a public crossing and as a result of 
the omission of the signals. 

An instruction as to the liability of defendant 
railroad company for failure to give statutory 
crossing signals should not omit the requirement 
that the injury must have occurred at a public 
crossing!® and as a result of the omission of the 


signals !® Such an instruction should state defend¬ 
ant's duty as to blowing the whistle and ringing 
the bell in the alternative and not the conjunctive 
when the statute follows the alternative form 
It must conform to the issues made by the plead¬ 
ings and evidence,2! and must not invade the prov¬ 
ince of the jury.22 

c. Precautions 

An instruction that a railroad company Is obliged tq 
use all ordinary and reasonable care to prevent injury 
has been held not misleading as making prevention of 
the injury the test of negligence. 

An instruction that a railroad company is obliged 
to use all ordinary and reasonable care to prevent 
injury has been held not misleading as making pre¬ 
vention of the injury the test of negligence ,2® nor 
IS an instruction as to the efforts to be exercised to 
prevent injuries to animals misleading in fixing the 
standard of care as the using of all diligence in the 
engineer's power, where it is explained in other in¬ 
structions to mean “ordinary and reasonable care 
and diligence."24 However, an instruction invades 
the province of the jury where it states that it is the 
engineer's duty, after seeing the animal on the 
track, to stop his train if possible to do so with 
safety to his train,2® unless the statute in terms re¬ 
quires particular acts by the engineer and the in¬ 
struction merely follows the words of the statute.^® 

An instruction on the care required is erroneous 
which relieves defendant of liability if its servants 
acted in good faith without regard to whether their 
conduct was in fact negligent,27 or which, in group¬ 
ing the failures or omissions to act, any one of 
which would tend to establish defendant's negli¬ 
gence, omits any failure to act brought out in the 
evidence,2® unless modified in general terms to di¬ 
rect the attention of the jury to failures or omis¬ 
sions other than the one specifically referred to 2® 


11- Tex—^Houston, etc, R. Co. v. 
King:, CivApp, 160 S.W 647. 

12. Ala—^E3ast Tennessee, etc, H 
Co V. Baker, 10 So 211, 94 Ala. 
632. 

13- Ala —Georgia Cent R Co. v. 
Sport, 37 So 344, 141 Ala 369. 

14. Ala—^Western R. Co. v. Stone, 
39 So 723, 145 Ala. 663—Central 
of Georgria R Co v. Mam, 42 So. 
108, 143 Ala, 149. 

16. N.D —^Brookingrs v. Northern 
Pac R Co., 180 N.W. 972, 47 ND. 
111 . 

16. Ala—Alabama Great Southern 
R. Co. V. Moody, 9 So 238, 92 Ala. 
279—^Kansas City, etc, R Co v, 
Watson, 8 So. 793, 91 Ala. 483. 


17. Tex —^Houston, eta, R. Co. v. 
Rippetoe, CivApp., 64 SW, 1016, 

18. Mo.-^Moms V. Missouri, etc, R. 
Co, 73 SW 1004, 99 Mo App. 456 

19. Ala—Louisville, etc, R. Co v. 
Christian Moerlein Brewing: Co, 
43 So 723, 150 Ala. 390. 

52 C J. p 149 note 79 

20- Mo—Tate v. Wabash R Co, 
184 SW. 14, 163 Mo App. 533. 

21. Ga—^Atlantic Coast Line R. Co. 
V Way-cross Electric Lig:ht, etc., 
Co. 51 SE. 621, 123 Ga. 613. 

52 CJr. p 149 note 81. 

22. S.C—Griffith V Atlantic Coast 
Line R. Co, 64 SB. 222, 82 SC. 
252. 

52 C J. p 149 note 82. 
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23. Ga—Southern R Co v Rundle, 
139 S.E 830, 87 GaApp. 272 
24 Ga —^Atlantic, etc, R Co v. 
Smith, 58 SB 542, 2 GaApp 294 

26. Ind —Chicago, eta. R Co. v. 
Shedrow. 129 NB 406, 74 Ind.App 
623. 

26. Ala—^Atlanta, etc, R Co. v. 
Hodges, 94 So. 252, 19 Ala App. 42. 

Idaho.—Kerby v. Oregon Short Line 
R. Co., 264 P 377, 46 Idaho 636. 

27. Ark.—Arkansas, etc, R Co v. 
Sanders, 99 SW. 1109, 81 Ark 604. 

28. Tex—St Louis, etc, R Co. v, 
Droddy, Civ.App , 114 S W. 902 

52 C J. p 150 note 89 

29. Ark—St. Louis, etc, R Co v. 
Ledbetter, 20 SW.2d 632. 180 Ark. 
114. 
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An instruction may be erroneous where it limits 
defendant's duty to the careful operation of the 
train with the appliances as they actually were 
without regard to whether defective appliances 
might not be in themselves evidence of defendant's 
negligence,30 or where it ignores the duty to exer¬ 
cise due care as to animals in dangerous proximity 
to, as well as upon, the track,31 or where it, on the 
other hand, tends to make the liability of defend¬ 
ant for failing to stop the train absolute, if it were 
possible to do so, without reference to whether or¬ 
dinary care under the circumstances demanded such 
a precaution,32 or where the evidence does not show*’ 
that the animal was injured by a train,33 or where 
It informs the jury that defendant would be liable 
if the train could not have been stopped in time to 
avoid the injury by reason of the speed at which 
it was operated, since it ignores the question wheth¬ 
er the rate of speed was unreasonable or dangerous 
or was the proximate cause of the injury.^^ 

An instruction has been held erroneous where it 
states that a dog is an animal of superior intelli¬ 
gence and that an engineer would be justified in 
believing that the dog would leave the track before 
being struck,35 or that the engineer was not re¬ 
quired to use the same degree of care on observing 
a dog on or near the track as he would be on ob¬ 
serving a horse, cow, or hog.36 However, an in¬ 
struction has been held not erroneous as being in¬ 
complete where it states that when an engineer sees 
a dog on or near the track ahead he is entitled to 
act or refrain from acting on the presumption that 
the dog will get out of the way to avoid danger, 
provided there is nothing in the circumstances to 
indicate to a reasonably prudent man that the dog 
IS helpless to extricate himself from danger, even 
though the instruction does not include the alterna¬ 
tive “that it is indifferent to its surroundings-''^^ 

Where there is evidence tending to show certain 
facts which indicate that the ordinary precautions 
were or were not taken, the court may instruct the 


jury hypothetically in case they should so find from 
the evidence ,39 and where there is evidence sug¬ 
gestive of such a theory the court may instruct the 
jury that if the w^histle was blown for the purpose 
of wrongfully frightening an animal, and not to 
keep It from the track, this fact may be consid- 
ered.**® Where the precautionary measures to pre¬ 
vent injuries to animals are prescribed by statute, 
it has been held that an instruction is erroneous 
which adds to them and imposes a higher degree 
of care,^^ or which ignores the principle that, al¬ 
though some required precaution was omitted, the 
company would not be liable if under the circum¬ 
stances the injury was unavoidable and could not, 
even by the exercise of such precaution, have been 
prevented, ^2 or which states that a failure to sound 
the alarm signal is not negligence if due to the en¬ 
gineer being otherwise engaged in the operation of 
the train without regard to the reasonableness of 
the engineer’s conduct,^^ or which states that the 
engineer was not negligent in failing to see, if in 
the darkness it was impossible to see, the animal on 
the track by reason of the light from the headlight 
going in a straight line, “or other reason,” the lat¬ 
ter words referring to the darkness and a curve the 
existence of which was established by the evi- 
dence.*^^ 

§ 685. - Contributory Negligence of 

Owner 

Ordinarily, where there Is evidence of a want of ordi¬ 
nary care on the part of the plaintiff, it is proper to 
Instruct the Jury that there may be no recovery if the 
injury complained of was the result of the plamtifTs neg¬ 
ligence or the negligence of both the plaintiff and the 
defendant and without any Intentional wrong on the 
part of the defendant. 

Ordinarily, where there is evidence of a want of 
ordinary care on the part of plaintiff, it is proper 
to instruct the jury that there may be no recovery 
if the injury complained of was the result of plain¬ 
tiff’s negligence or the negligence of both plaintiff 
and defendant and without any intentional wrong 


30. Iowa.—^Barnard v. Chicago, etc., 
R Co, 110 N’W. 439, 1S3 Iowa 186 

31. Mo —Rhinehart v. St. Liouls, 
etc.. R. Co. 108 SW. 103, 129 Mo. 
App 1S8 

62 C J. p 150 note 92. 

32. Neb—Briegel v. XTnion Pac B. 
Co, 199 NW. 555, 112 Neb. 398 

62 CJ P 160 note 93. 

33. Miss—^Richmond, etc, R. Co v. 
Chandler, 13 So. 267. 

34. Iowa—^Fullerton v. Grand Rap¬ 
ids, etc., B. Co, 70 N.W. 106, 101 
Iowa 156. 

35. Ark.—St. Louis, etu, R. Co. V. 


Rhoden, 123 SW. 798, 93 Ark. 29, 
137 Am.SR 73. 20 Ann Cas. 916 

36. Ala.—^Tennessee, etc., R. Co v. 
' Daniel, 76 Sc. 958, 200 Ala 600 
37- Ala—Owen v. Southern By. Co, 
133 So. 33, 222 Ala 499 

38. Ala—Owen v Southern Ry. Co., 
supra 

Season fox zule 

A dos may be said to be helpless 
if he IS indilterent to his surround¬ 
ings —Owen V Southern By. Co^ su¬ 
pra. 

39. Ala—^Bugg V Meredith, 107 So. 
805, 214 Ala 264. 

52 C.J. P 150 note 93,' 
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Ga —Central R, etc., Co. v Hol- 
linshead, 7 SE 172, 81 Ga 208 

41- Ala—Alabama Great Southern 
R Co. V. Chapman, 2 So. 738, 80 
Ala 615. 

62 C.J p 150 note L 

42. Ala —Alabama Great Soulhera 
R Co V. Smith. 3 So. 796. 35 Ala 
208. 

43. Ga—^Atlantic Coast Line R. Co. 
V. Waycross Electric Light, etc, 
Co., 57 S.E. 1017, 1 GaApp. 488 

44L Ark—Mahor v. Kansas ..City 
Southern R, Co,^ 223 SW, 388/'145 
Ark. IIL , 
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on the part of defendant, ^5 unless the action is 
brought under the fencing statutes in jurisdictions 
where contributory negligence is not a defense to 
such an action ^6 While it may be error for the 
court not to submit the issue of contributory neg¬ 
ligence to the jury where the question is put in is¬ 
sue by the pleadings and there is evidence tending 
to show negligence on the part of plaintiff,the 
rule IS olhenvise where there is no evidence of any 
negligence on the part of plaintilf.^s 

The instructions as to contributory negligence 
must conform to the issues presented by the plead¬ 
ings and evidence,must not be misleading^o or 
assume the existence of facts not in evidence,and 
must be based on all the evidence and not single 
out a particular fact and instruct the jury, without 
reference to the other circumstances in evidence, 
that It constitutes such negligence on the part of 

plaintiff as to preclude recovery.^^ 

It has been held that an instruction is erroneous 
which would authorize a recovery by plaintiff not¬ 
withstanding the jury might find the issue of con¬ 
tributory negligence to be established by the evi¬ 
dence,which makes the question of contributory 
negligence dependent on any degree of comparison 
with the negligence of defendants^ except where 
the doctrine of comparative negligence is recog¬ 
nized,S5 or which omits the essential element that 
plaintiff’s negligence, m order to preclude a recov¬ 
ery, must have contributed to the injury complained 
of,S6 or which informs the jury, without reference 
to plaintiffs negligence in the particular case, that 
he may not recover if he was habitually negligent 
in a certain respect,or which would authorize a 
recovery on a finding that plaintiff was not negli¬ 


gent regardless of the question of defendant's neg¬ 
ligence. 5 8 

On the other hand, an instruction has been held 
not erroneous which holds the railroad liable for 
stock killed or injured from its own negligence pro¬ 
vided plaintiff's negligence does not ‘'materially” 
contribute to such injury,59 especially where such 
instruction is considered with other instructions 
correctly stating the law and omitting the word 
“materially.”®^ 

§ 686. Verdict, Findings, and Judgment 

a. In general 

b. Enforcement of judgment 
a. In. General 

General rules apply with respect to the verdict, find¬ 
ings, and Judgment in actions against railroad companies 
for injuries to animals. 

General rules apply with respect to the verdict,®t 
findings,and judgment®® in actions against rail¬ 
road companies for injuries to animals. Thus a 
verdict is not invalid for informality if its meaning 
IS sufficiently clear to be the basis of a legal judg¬ 
ment.®^ Where a complaint as in several counts 
and plaintiff has a verdict on one and is not entitled 
to recover on the others, judgment may properly 
be entered for plaintiff on the one count and for de¬ 
fendant on the others.®® In an action brought un¬ 
der a statute allowing double damages, where plain¬ 
tiff alleges that he has been damaged in a certain 
amount for which he asks judgment and for all oth¬ 
er and proper relief according to the statute, the 
court may render judgment for double the actual 
damages assessed by the jury, although there is no 
formal prayer in the complaint for double dam- 


45. m —^Aurora Brancli R Co v. 
Grimes, 13 Ill 685 

46. Mich —^Hathaway v Detroit, etc, 
R. Co., 83 N.W 698, 124 Mich 610. 

Contributory nrffllgence as defense 
in actions based on statutory lia¬ 
bility see supra § 619 

47. Mo.—Johnston v. Atchison, etc., 
R. Co, 93 S.W 866, 117 MoApp 
308. 

Wis—Habenicht v. Chicago, etc, R. 
Co, 106 NW. 910, 126 WiS 621. 

48. Ark.—St Louis, etc., R Co v. 
Scott, 104 S W, 1103, 84 Ark 623. 

Colo—Colorado, etc, R. Co. v. Webb, 
86 F 683, 86 Colo. 224 

49. Neb—^Union Pac. R Co v. Ogil- 
vy, 26 N.W. 464, 18 Neb. 688. 

62 C.J P 151 note 11. 

50. Utah —^Bunnell v- Rio Grande 
Western R. Co, 44 P. 927, 13 Utah 
314 • 

52 C J. .p 151 note 12. 


51- Neb —^Union Pac. R Co v Ogil- 
vy, 26 NW 464, 18 Neb. 638 
62. Ga —Central R. Co. v. Hamilton, 
71 Ga 461 

Iowa —^Kinyon v. Chicago, etc., R Co , 
92 N W. 40, 118 Iowa 349, 96 Am S. 
R 882. 

53. Tex —^Houston, etc, R Co. v 
Rlppetoe, CivApp., 64 SW 1016. 

54. Ind—Jeffersonville, etc, R. Co 

V Foster, 63 Ind 842 

55. Ga—Central R Co v. Gleason, 
69 Ga 200. 

56. Iowa—^Klnyon v. Chicago, etc, 
R Co., 92 N.W. 40, 118 Iowa 349, 96 
Am.SR, 382. 

57. Ind—Jeffersonville, etc, R Co 

V Foster, 63 Ind 342—Ohio, etc., R 
Co. V Craycraft, 82 N.BI 297, 5 Ind. 
App. 336. 

56. NT — rAltreuter V Hudson River 
R. Co., 2 B D.SmIth 161. 
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69- Kan.—Simpson v Chicago, etc, 
R. Co. 106 P. 283, 81 Kan 188 
60. Kan—Simpson v. Chicago, etc, 
R. Co., supra. 

61- Mo—Wages v. Quincy, etc, R, 
Co , 85 S.W 104, 110 Mo Apr 230 

62. Ala.—^Louisville & N R Co. v 
Sellers. 134 So 8, 222 Ala 615 

Finding as to waiver 
Finding that filing of aflildavit by 
owner of live stock showing ownex'- 
sliip and injury to live stock had 
been waived was finding of mixed 
law and fact—Hittson v. Chicago. 
R I. & P Ry. Co, 86 P.2d 1037, 43 
NM. 122. 

63. Mo.—^Buckman v. Missouri, etc 
R. Co., 73 S.W. 270, 100 MoApp 30 

04. Mo—Wages v. Quincy, etc, R 
Co.. 85 SW. 104, 110 MoApp. 230. 
52 C.J p 151 note 25, 

65. Mo—^Buokman v, Missouri, etc 
R. Co, 73 S.W. 270, 100 Mo.App 30. 
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ages.®® Under some statutory provisions judgment 
may not be entered before the expiration of a giv¬ 
en time after the filing with defendant's station 
agent of an affidavit of ownership and injury to 
live stock,®7 but the filing of such affidavit is for 
the benefit of defendant and may be waived by it.®® 

Special verdicts and findings. In order to sus¬ 
tain a judgment for plaintiff, a special verdict 
should find facts which support the theory of the 
complaint;®® it should contain ever}” fact essen¬ 
tial to entitle plaintiff to recover,"^® and if it is silent 
on any material point it may be held, as to that 
point, to be against the party on whom is the bur¬ 
den of proof.So a special verdict will not sus¬ 
tain a judgment for plaintiff where it merely finds 
that the crossing signals were not given and does 
not also find that the omission was the cause of the 
in jury,or, in case the track was fenced so that 
there was no duty to keep a lookout for stock, 
where it fails to find that the animal injured was 
seen by those in charge of the train,or where it 
finds merely that the railroad fence was out of re¬ 
pair without any finding that defendant was negli¬ 
gent in failing to repair it within a reasonable 
time,74 or, if the complaint alleges that the animal 
was injured at a crossing by reason of a failure to 
give crossing signals, where it does not state where 
the injury occurred.^® Where the burden is on 
plaintiff to show freedom from contributory negli¬ 
gence, a special verdict which does not find that 
plaintiff was free from contnbutory negligence has 
been held not to support a judgment in his favor.'^® 

In the case of a general verdict with special 
findings of fact, it is only where the findings are so 
inconsistent with the general verdict or with each 
other that the two cannot stand that the general 
verdict will be set aside'^7 and, if they can by any 
hypothesis be reconciled with the general verdict, 
the latter will control and the court should render 
judgment thereon,*^® but the verdict should be set 


aside where the special findings show that the case 
was decided solely on an erroneous theory induced 
by misleading instructions and not supported by the 
evidence,or where the special findings show a 
palpable bias in the minds of the jury against the 
unsuccessful party,®® or that the jury disregarded 
the instructions of the court®^ 

In an action for the entire damage for injury to 
several of plaintiffs animals by separate trams of 
defendant, there need be no special findings as to 
the number and value of animals injured by each 
train unless the jury find that there was negligence 
in the operation of one but not m the other 
Where the complaint contains allegations which, if 
proved, would authorize a verdict for double dam¬ 
ages on the ground of a failure to fence or actual 
damages for negligence in the operation of the 
train, a special finding of negligence in the latter 
respect will sustain a verdict for full damages apart 
from the question of sufficient fences.®® 

b. Enforcement of Judgment 

Special statutory provisions may control with re¬ 
spect to the enforcement of a judgment obtained in an 
action against a railroad company for injuries to ani¬ 
mals by its locomotives, cars, or other carnages. 

Under a special statutory provision that if an ac¬ 
tion against a railroad company for injuries to ani¬ 
mals by Its locomotives, cars, or other carriages is 
brought in the circuit court of the county where the 
injury occurred the court may, on motion and no¬ 
tice to the company, order any agent to appear and 
answer as to the amount of money in his hands be¬ 
longing to the company, and order him to make 
payment therefrom in satisfaction of the judgment 
and costs, it has been held that, where the action is 
brought before a justice, plaintiff, on filing a certi¬ 
fied transcript of the judgment rendered with the 
clerk of the circuit court, shall on motion and no¬ 
tice be entitled under this statute to the same order 


66. Mo—Carpenter v. Chicsagro, etc 
R. Co.. 95 S.W, 985, 119 MoApp. 
30 

67- N M —^Hittson v Chlcagro, R. I. & 
P. By. Co., 86 P.2d 1037, 43 N.M 
122 . 

sa N.M —^Hittson V Chicagro, R I & 
P Ry. Co., supra. 

69- Ind,—Cleveland, etc, R. Co. v. 
Dugran, 48 N.£:. 238, 18 IniLApp. 
435 

N J.—^Butler v Easton, etc, R. Co, 60 
A. 218. 72 NJLaw 27. 

70. Tenn.—^Buford v Louisville, etc, 
R. Co, 240 SW. 769, 146 Tenn. 262 
52 OJ. p 151 note 26. 


71. Ind—Louisville, etc, R. Co. v 
Green, 22 N.E. 327, 120 Ind 367. 

52 C.J. p 161 note 27. 

72. Ind—^Louisville, etc, R. Co v. 
Green, supra—^Louisville, etc., R 
Co. V. Ousler, 36 N.B. 290, 15 Ind 
App 232 

73. Ind.—^Dennis v Louisville, etc, 
R. Co.. 18 N.E 179, 116 Ind 42, 1 
L.RA 448. 

74. Ind.—Cleveland, etc, R. Co v. 
Dugan, 48 N.E 238, 18 Ind App. 
435. 

7B, Ind—Lake Shore, etc, R Co. ▼. 
Van Auken, 27 N.E. 119, 1 Ind App. 
492. 

76- Ind.—^Hartzell v. Louisville, etc., 
R. Co., 44 N.B 315, 16 IndJLpp. 417. 
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77. Kan.—^Ratliff v Union Pac R 
Co, 122 P. 1023, 86 Kan 938. 

52 C J. p 152 note 34. 

78. Ind —Chicago, etc, R. Co. v. 
Ness, 105 N.E. 260, 56 Ind App. 285. 

52 C.J. p 152 note 35. 

79- Kan —Atchison, etc, R. Co v. 
Hawkins, 22 P. 322, 42 Kan 855. 

BOm Mo—^Daxnrill v. St. Louis, etc., 
R. Co, 27 Mo.App. 202 

81. Colo.—Chicago, etc, R. Co. v. 
Campbell, 83 P. 138, 34 Colo. 880. 

82. Iowa»—^Lawson v. Chicago, etc., 
B. Co, 11 N W. 633, 57 Iowa 672. 

83. Iowa—^Baker v. Chicago, eta, R. 
Co., 85 N.W. 460, 78 Iowa 389. 
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and proceedings 84 Under such a statute the pro¬ 
ceeding has been held to be in the nature of an 
original action,85 wherein an answer may be filed 
and issues formed as in civil actions,8 6 so that the 
motion is in effect a complaint, the sufficiency of 
which may be tested by a demurrer, 87 and must 
therefore allege every material fact necessary to 
entitle plaintiff to the benefit of the statutory 
proceeding 88 

The motion or complaint, under such a statute, 
must show that the judgment was entered of rec¬ 
ord® 8 and that the certified transcript was properly 
filed with the clerk,80 although a motion request¬ 
ing an order to the agent to pay the judgment has 
been held to be a sufficient notice to the railroad 
of the purpose of the motion,®^ especially in the 
absence of an objection to its sufficiency 8® The 
motion must also allege facts showing the jurisdic¬ 
tion of the justice,83 or else, as is permissible under 
the statute, allege that the judgment or decision 
of the justice “was duly given or made ”84 

Where the case is instituted in the circuit court 
of the county of the injury and the venue is 
changed, the proceedings may be brought in the 
court where the judgment was rendered 85 The no¬ 
tice to the company need not be served on the par¬ 
ticular agent whom plaintiff moves to be required 
to appear and answer, but may be served in the 
manner provided by statute for the service of a 
summons on a railroad company ,8® and where the 
action is in the circuit court and the motion is 
made at the time the judgment is rendered, the 
parties all being present, no notice to the company 
has been held necessary.87 

§ 687. Appeal and Error 

The rules relating to appeals and proceedings in 
error in civil actions generally apply to appeals and 


proceedings in error in actions against railroad 
companies for injuries to animals and are discussed 
in Appeal and Error 

Examine Pocket Parts for later cases. 

§ 688. Costs 

a. In general 

b. Where liability based on failure to 

pay after demand 

c. Recovery and proceedings therefor 
a. In General 

A statute imposing liability for attorney's fees on 
railroad companies in actions to recover for stock killed 
or injured where the plaintiff succeeds, and not Impos¬ 
ing a correlative liability on the plaintiff if he falls, is 
unconstitutional if it is designed merely to compel pay¬ 
ment for indebtedness; but statutes authorizing attor¬ 
ney's fees have been held constitutional where enacted 
to enforce a special duty to fence on railroad companies 
by reason of the business in which they are engaged. 

A statute imposing liability for attorney’s fees 
on railroad companies in actions to recover for 
stock killed or injured where plaintiff succeeds, and 
not imposing a correlative liability on plaintiff if he 
fails, is unconstitutional if it is designed merely to 
compel payment of indebtedness 88 However, stat¬ 
utes authorizing attorney’s fees, when not designed 
merely to compel payment of indebtedness, but en¬ 
acted m the exercise of the police power to enforce 
a special duty to fence on railroad companies by 
reason of the business in which they are engaged, 
have been held to be constitutional,88 although such 
a statute may be unconstitutional where it is gen¬ 
eral in its terms extending in its operation beyond 
the enforcement of the special duty to- fence.i 

Under statutes allowing a recovery of attorney’s 
fees in actions based on a failure properly to fence 
on the part of a railroad company, recovery of such 


84. Ind —Chicago, etc, R. Co v. 
Browers, 61 NE 958, 27 Ind App 
628 

52 C J. p 153 note 48 

Enforcement of judgments generally 
see Judgments §§ 585-591 

85. Ind—Chicago, etc, R. Co. v 

Summers. 14 N E. 733, 113 Ind 10, 3 
Am SR 616. 

52 C.J p 163 note 49. 

88. Ind —Chicago, etc, R Co. t 

Summers, 14 NE. 733, 113 Ind 10, 
3 Ajcn S R. 616 

87. Ind.—Chicago, etc, R Co v 

Browers, 61 NE. 968, 27 IndAi>p 
628—Chicago, etc., R Co v Adams, 
59 NE 1087, 26 Ind.App. 443 

8& Ind—Chicago, etc, R. Co. v. 
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Hams, 46 N.E 1010, 19 Ind App. 
187. 

52 C J. p 153 note 52 

89. Ind—Chicago, etc, R Co v. 

Adams, 39 NJEB. 877, 12 Ind App. 
317. 

90. Ind —Chicago, etc., R. Co. v. 

Browers, 61 NE 958, 27 Ind App. 
628. 

91. Ind.—^Logansport, etc., R. Co v 
Byrd, 61 Ind. 626. 

92. Ind—^Logansport, etc., R. Co. v. 
Byrd, supra. 

93. Ind.—Chicago, etc, R Co v 

Browers, 61 N.E, 968, 27 Ind App, 
628. 

52 C.J p 163 note 67. 

94. Ind —Chicago, etc, R. Co. v. 

Adams, 59 NE. 1087, 26 Ind.App 
443. 
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95. Ind—Chicago, etc, R. Co v 
Coulter, 48 NE 388, 18 Ind App 
512 

96. Ind —^Louisville, etc, R, Co v. 
Thompson, 62 Ind 87. 

97. Ind—Chicago, etc, R. Co v. 
Coulter, 48 N.E 888, 18 Ind App 
512 

98. US—Gulf, etc, R Co V Ellis, 
Teic., 17 S.Ct, 266, 166 US 160, 41 
LEd 666. 

52 C J. p 132 note 80. 

99. Idaho —Hindman v. Oregon 

Short Line R. Co, 178 P 837, 32 
Idaho 133. 

52 C J. p 132 note 84. 

1. Mont—Dewell v. Northern Pac. 

R. Co, 170 P 763, 54 Mont, 860. 

52 C J. p 132 note 35. 
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fees may be had if the action is based on that 
ground,^ but not where the action is based on com¬ 
mon-law negligence,3 although a plaintiff who bases 
his action entirely on defendant's failure to fence 
may not be deprived of his right to the fee merely 
because there is in the case some evidence of de¬ 
fendant's negligence in operation of the tram ^ 
In the absence of evidence of noncompliance by 
defendant with a fencing statute,5 or where the 
evidence shows that the road is fenced,® it has been 
held that attorney's fees may not be recovered It 
has also been held that such fees may not be includ¬ 
ed m a general verdict based on a declaration con¬ 
taining several counts, only a part of which charge 
a failure to fence,and that where an action is 
brought to recover for the killing of several ani¬ 
mals, only a part of which were killed because of a 
failure to fence, a verdict including attorney’s fees, 
applying to all the animals killed, may not be sus¬ 
tained 3 

b. Where Liability Based on Failure to Pay 
after Demaaid 

Statutes allowing attorney’s fees to be recovered from 
a railroad company refusing to pay for killing stock 
within a specified time after demand have been held con¬ 
stitutional. 

While statutes allowing attorne 3 r's fees to be re¬ 
covered from a railroad company refusing to pay 
for killing stock within a specified time after de¬ 
mand have been held constitutional,® such statutes 
may not be constitutionally applied where plain¬ 
tiff’s claim is in excess of the actual value of the 
injured animal as later determined by the jury^® 
unless it appears that the necessity for the action 
was produced by the denial of liability by the rail¬ 
road company and was not occasioned by an hon¬ 
est difference in the valuation of the animal.ii 

Where a fencing statute further provides that 


defendant's liability for attorney's fees and costs 
shall depend on plaintiff having made a demand 
or claim on the railroad company and the failure 
on the part of the company to pay within a certain 
time after presentation, plaintiff may be entitled to 
attorne 3 "'s fees on proof of demand and defendant’s 
failure to pay Also, where recovery of attor¬ 
ney's fees IS provided for in the stock laws, in ac¬ 
tions to recover for animals injured by the opera¬ 
tion of a railroad brought after demand made on 
the railroad company, plaintiff whose demand w’as 
m excess of the amount recovered does not there¬ 
by forfeit his right to attorney's fees,i3 especially 
where defendant's refusal to comply with the de¬ 
mand was based on the ground of nonliability and 
not on the ground that the demand was excessive 

c. Recovery and. Proceedings Therefor 

Attorney’s fees may, in a proper case, be recovered 
m the action for damages without bringing a separate 
action therefor. 

Attorney's fees may, in a proper case, be recov¬ 
ered in the action for damages without bringing a 
separate action therefor,^® and it has been held un¬ 
necessary that the verdict find the amount of dam¬ 
ages and attorney’s fees separately^® However, 
an excess of claim over the amount awarded in the 
verdict bars recovery of attorney's fees where the 
statute expressly so provides,even though the 
verdict in form exceeds the claim, where it is 
shown to include attorney's fees and the amount 
of the award for damages is really less than the 
amount claimed 

Amount recoverable. There must be evidence of 
the reasonableness of the fee awarded,^® and the 
amount should be determined by the jury instead of 
by the court unless a jury is waived.2® Where the 
statute allowing attorney's fees is by its terms 
applicable only to claims under a stated amount. 


2. KaJi.—Schulman v Atchison, T. & 
S F. Ry. Co, 86 P2d 690, 149 
Kan. 114. 

52 C.J p 132 note 37. 

3. Kan —^Martin v. Atchison, etc, R, 
Co, 141 P. 699. 92 Kan 696, L..RA 
1916B 134. 

52 C.J. p 132 note 38. 

4. Kan —Central Branch Union Pac. 
R. Co V Nichols, 24 Kan 242 

5. Ill —^Wabash, etc, R. Co, v 
Crews, 66 Ill App 442—Wabash, 
etc, R Co. V Lavieux, 14 Ill App 
469. 

e. Fla—Florida Cent. R Co v Sey¬ 
mour, 33 So. 424. 44 Fla. 657. 

7. Ill—Chicago, etc, R Co v, Tru¬ 
itt. 68 III App 76 

a Ill—Wabash, etc, R, Co. v. Nei- 
kirk. 13 m.App. 387. 


a U.S —^Kansas City Southern R 
Co V. Anderson, Ark, 34 S Ct. 699, 
233 US. 326, 68 LFd 983 

10. U S,—St Liouis, etc., R. Co. v. 
Wynne, Ark, 32 S Ct 493, 224 US 
354, 56 LEd. 799, 42 LRA.NS, 
102 . 

11. Fla—^Atlantic Coast Line R Co 
V Perry, 67 So 639, 69 Fla 133— 
Pensacola, etc, R Co v. Braxton, 
16 So 317, 34 Fla. 471. 

12. Ark.—^Kansas City Southern R. 
Co V Dyer, 234 S.W 60. 149 Ark 
670 

la Kan —Missouri Pac. R Co v. 
Abney, 1 P. 385, 80 Kan 41—^Mis¬ 
souri Pac R, Co V. Borrer, 46 P. 
133, 3 Kan App. 284. ; 
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14. Kan —^Dannenburg v Missouri 
Pac. R Co., 153 P. 604, 96 Kan 
708. 

15. Ill—^Wabash, etc, R. Co. v. La- 
vieux, 14 Ill App 469 

16. Ill —Brandt v Joliet, etc , Tract. 
Co, 213 Ill App 612 

17. Ark—^Missouri Pac R., Co v 
Johnson, 56 SW2d 676, 186 Aik, 
887 

52 C.J. p 133 note 63. 

16L Tek-—Ft. Worth, etc, R Co v 
Lowne, Civ App., 271 S W 263. 

la. Tex—Wichita Valley R, Co v 
Wood, Civ.App., 284 SW 301— 
St Louis Southwestern R Co v 
Claybon, Civ.App, 199 SW. “488 

20. Mo.—KauJEfman v. Kansas City, 
etc, R Co„ 6,7 Mo App. 166. 

62 C.J p 133’note 66. 
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such a fee has been held not recoverable on a claim 
over the amount specified by statute,even though 
it represents the consolidated claims for several 
injured cattle, each one of which was for less than 
the statutory limit 22 Where the case is tried a 
second time on appeal, plaintiff may be entitled to 
recover for the services of his attorney at both tri- 
als,23 provided at the subsequent trial he succeeds 
m securing a judgment for damages against defend¬ 
ant 24 

Double costs. Under some statutes plaintiff may 
recover double costs unless prior to the institution 
of an action defendant makes a tender of the dam¬ 
ages sustained, provided the action is not instituted 
before the expiration of the statutory period al¬ 
lowed the railroad company for making its investi¬ 
gation and tender 25 

§ 689. Damages 

a. In general 

b. Disposition of carcass 

c. Exemplary damages 

d. Double damages 

e. Interest 

a. In General 

Ordmanty, in the absence of statute provicfing other¬ 
wise or of any circumstances of aggravation or mitiga¬ 
tion, the measure of damages in an action to recover 
compensation from a railroad company for animals killed 
or lost to the owner is the actual -market value of the 
animals at the time of the killing or loss. 

Ordinarily, in the absence of statute providing 
otherwise or of any circumstances of aggravation 
or mitigation, the measure of damages in an action 


to recover compensation from a railroad company 
for animals killed or lost to the owner is the actual 
market value of the animals at the time of the 
killing or loss 25 The owner may also be entitled 
to the value of the animal where it is so badly in¬ 
jured as to necessitate its being killed,27 or where 
the wounded animals are taken over and disposed 
of and the proceeds appropriated by the railroad 
company,28 but not where the animal is merely 
wounded and is abandoned by its owner without no¬ 
tice to the railroad company 29 

Where the evidence of value is in conflict, a ver¬ 
dict for an amount between the highest and lowest 
sums named may be sustained^o even though no 
witness has testified to the exact amount found 
Where no market quotations can be had, the dam¬ 
ages may be fixed at the intrinsic worth of the ani¬ 
mal to be determined by its character, qualities, uses 
to which it is put, value of its services, and prices 
oJffered for it 22 

Wounded animals. With respect to wounded an¬ 
imals, it has been held that the measure of damag¬ 
es is the difference in the market value of the ani¬ 
mal immediately before and after the mjuiy.®^ 
While it has been held that the owner is not enti¬ 
tled to recover for the expense of curing the ani- 
mal,24 or for the care and attention of inj'ured stock 
which afterward dies, 35 or for the value of time 
lost in replacing the lost or inj’ured animal,35 it has 
also been held that, in addition to the difference in 
the market value of the animal immediately before 
and after the injury, the owner may recover for 
the expense of curing the animal, 37 or, if it dies, 
compensation for its care during its illness, 3 3 pro¬ 
vided his efforts were in good faith and there was 


31. Tex—St. Louis, etc, R. Co v. 
Lawson, CivApp., 174 SW. 860 

22. Tex—St Louis, etc, R Co v. 
Lawson, Civ.App., 174 SW 850 

23. Kan—Abbey v Schaff, 194 P 
190, 108 Kan 85 

53 C J, p 133 note 60 

24. Ill —Rabbermann v Pierce, 77 
Ill App 406. 

25. Mmn —^Hooper v. Chicagro, etc, 
R Co , 33 N W 314, 37 Mmn 62 

52 C J p 133 note 63. 

26. Ark—St Louis, I M & S Ry 
Co V. BiggrSf 6 SW 724, 50 Ark 
169. 

62 C J p 130 note ^1. 

One not absolute owner, under some 
statutory provisions, may be entitled 
to recover not only his special inter¬ 
est but the full value of the animal 
killed—St Louis, etc., R Co v Nor¬ 
ton. 73 SW 1096. 71 Aik. 314—-62 
C.J. p 88 note 43. 


Breach, of contractual duty 

In action to recover for killing of 
animals resulting from breach of de¬ 
fendant’s contract to erect and main¬ 
tain cattle guards, the measure of 
damages is the value of the animals 
and not the cost of erecting and 
maintaining cattle guards—Chicago, 
etc, R Co V. Barnes, 18 NE 469, 116 
Ind. 126 

Award held not excessive 
One hundred dollars for dog killed 
by tram —^Missouri Pac R. Co. v 
Burrow, 133 SW.2d 13, 199 Ark 
185 

27. Ind —Indianapolis, etc., R. Co 

V Mustard, 34 Ind 60. 

Kan—^Atchison, etc, R Co v. Ire¬ 
land, 19 Kan 405 

28. Ala—Tombigbee Valley R. Co. 

V Still, 60 So 646, 6 Ala App 470 
Ill—^Brandt v Joliet, etc.. Tract Co, 

213 Ill App 612 

29. Mo—Jackson v St. Louis, etc, 
R Co,, 74 Mo. 626. 
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30l Ga—^Western, etc, R. Co. v 

Brown, 68 Ga 634 

Ind —Madison, etc, R Co v Herod, 
10 Ind 2 

31. Ga —^Western, etc., R Co. v. 

Brown, 68 Ga 634 

32. Tex —Galveston, etc, R Co v- 
Lavis, 1 Tex A Civ Cas § 147 

33. Ark—St Louis, etc, R. Co v 
Biggs, 6 S W 724, 60 Ark. 169 

62 C-J p 130 note 79 
34i Ky—^Louisville, etc, R Co. v. 
Schweitzer, 11 KyL 310. 

35. Ky —Cully v. Louisville, etc , R 
Co, 41 SW. 21, 101 Ky. 319, 19 
KyL 490. 

36. Ky.—^Louisville, etc, R. Co. v. 
Schweitzer, 11 Ky.L 310 

37. Mo—Smith v Chicago, etc, R 
Co., 106 SW. 10, 127 Mo App, 160. 

52 C J. p 130 note S3. 

38. Tex—St Louis Southwestern R. 
Co V. Chambliss, Civ.App., 64 SW 
401. 
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reasonable ground to believe that the animal could 
be cured or restored to use£ulness.39 

In some jurisdictions the rule of market value 
immediatdy before and after the injury has been 
disapproved,^® and it has been held that plamtift' 
should recover the diminution in market value after 
the animal was cured or restored to usefulness as 
far as a cure was effected, and in addition there¬ 
to the amount reasonably expended in caring for 
the animal and attempting to cure the injury,as 
well as the value of the use of the animal during 
such period as the owner was deprived thereof, 
provided the whole damages do not exceed the 
original value of the animal.'*^ It has further been 
held that, although the owner’s efforts are unsuc¬ 
cessful and the animal dies, he may still recover, 
in addition to the value of the animal, the amount 
expended in caring therefor ,^.nd compensation 
for the loss of its services during its illness.^® 

Circumstances affecting value In determining 
the value of an animal, the jury may consider all 
of its qualities and all the circumstances that would 
affect its actual or market value,^^ without limit¬ 
ing the inquiry to its value for special purposes 
On the other hand, it has been held that the inquiry 
should not include matters peculiar to plaintiff 
growing out of the character of his business,^® 
as, for example, injuries to plaintiffs dairy busi¬ 
ness from the loss of an injured cow.^® 

b. Disposition of Carcass 

Under a statute declaring that a railroad wrongfully 
killing an animal shall be liable to the owner for its value, 
an owner has been held to have the right to abandon 
the animal and recover Its full value from the company 
without deduction of the value of the carcass 

Under a statute declaring that a railroad wrong¬ 
fully killing an animal shall be liable to the owner 


for its value, an owner has been held to have a 
right to abandon the animal and recover its full val¬ 
ue from the company without deduction of the value 
of the carcass Where damages for the killing 
of stock by a railroad are determined by a statute 
declaring in substance that the company is liable 
*'for all damages,” as distinguished from "'the value 
of the stock if killed,” the measure of damages for 
animals killed is not necessarily the value of the 
animal when alive, but the difference in value be¬ 
tween the living animal and the carcass and 
although plaintiff may abandon the carcass where, 
from Its location or condition when found, it would 
be impracticable to dispose of it, and recover the 
full value,53 yet, if he converts it to his own use 
or otherwise disposes of it,^^ or if he might realize 
appreciable value for it by the exercise of reason¬ 
able diligence,the net amount of such value 
should be deducted; but only the net value should 
be deducted, and plaintiff is entitled to reasonable 
compensation for his time and expenses.55 Plain¬ 
tiff must also be allowed a reasonable time to 
dispose of the carcass 57 

c. Exemplary Damages 

While it has been held that exemplary damages may 
be awarded where the injury is due to gross negligence 
or wanton or willful misconduct on the part of the em¬ 
ployees of the railroad company, irrespective of the 
company’s authorization or ratification, it has also been 
held that such damages may not be allowed m the ab¬ 
sence of evidence that the company authorized or ap¬ 
proved the act complained of. 

While it has been held that exemplary damages 
may be awarded where the injury is due to gross 
negligence or wanton or willful misconduct on the 
part of the employees of the railroad company, ir¬ 
respective of the company’s authorization or ratifi- 
cation,58 it has also been held that such damages 
may not be allowed in the absence of evidence that 


39. Tex—St. Liouis Southwestern R 
Co V. Chambliss, supra. 

40. Mum—Keyes v Mmneapolis, 
etc., R. Co, 30 N.W. 888, 36 Mmn 
290. 

52 C.J. p 130 note 86 

41. Mmn.—Keyes v. Minneapolis, 
etc, R. Co, 30 N.W. 888, 36 Mmn 
290. 

52 C J p 130 note 87. 

42. Minn —Keyes v. Minneapolis, 
etc, R. Co, supra. 

52 C.J p 131 note 88. 


43. Minn —^Keyes v. Minneapolis, 
etc, R Co., supra 
52 C.J. p 181 note 89. 

44- Mass —Gillett v. Western R. 
Corp , 8 Allen 660. 

Mmn—^Keyes v Minneapolis, etc., R 
Co., 80 N.W. 888, 36 Mmn. 290. 


4B. Iowa.—^Fmch v. Iowa Cent. R 
Co, 42 Iowa 304. 

La.—J ones v Texas, etc, R. Co, 61 
So 582, 125 La 542, 136 Am S.R 
339. 

46. La.—J ones y. Texas, etc, R Co , 
supra. 

47. Iowa—Boyer v. Chicagro, etc,, R. 
Co, 98 isr W. 764, 123 Iowa 248 

52 C.J p 131 note 93 

48. Kan —Central Branch Union 
Pac. R. Co. Y. Nichols, 24 Kan 
242 

52 C.J p 131 note 94. 

49. Mont—^Parrm v. Montana Cent 
R Co, 56 P. 315, 22 Mont. 290. 

5a Mont—Pamn v Montana Cent. 
R Co, supra 

51- Ind—Ohio, etc, R. Co. v Hays, 
35 Ind 178—Indianapolis, etc, R 
Co. V. Mustard, 34 Ind. 60. 


52. Ala —Georgia Pac R Co. v. Ful¬ 
lerton, 79 Ala. 298. 

52 C.J p 134 note 76 

63. Ill—^Rockford, etc, R Co v 

Lynch, 67 Ill. 149—Toledo, etc, R 
Co. V. Sweeney, 41 Ill 226. 

54. Mo —Case v St. Louis, etc , R 
Co , 76 Mo. 668. 

55. Ala —Georgia Pac R Go. v. 

Fullerton, 79 Ala 298. 

52 C J p 134 note 79. 

Sa Ala—Georgia Pac R. Co. v. 

Fullerton, supra 

Wis.—^Dean v. Chicago, etc, R. Co, 
43 Wis. 306 

57. Ill —^Toledo, etc, R Co. v Park¬ 
er, 49 Ill. 385. 

58. Miss.—^Vicksburg, etc, R Co v. 
Patton, 31 Miss. 156, 66 Am D. 552. 
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the railroad company authorized or approved the 
act complained of 59 If wantonness or willfulness 
is not shown, but only ordinary negligence®® or a 
failure of the railroad to fence its tracks®^ is indi¬ 
cated, compensatory damages only may be allowed 

d. Double Damages 

Where valid statutes so provide, the plamtifr may 
recover double damages for injuries to animals occa¬ 
sioned by a failure of a railroad company to fence its 
tracks, or where the claim is not paid within a certain 
time after presentation, or where the company fails to 
post notices of the injury as required by law 

Where valid statutes so provide, plaintiff may 
recover double damages for injuries to animals oc¬ 
casioned by a failure of the railroad company to 
fence its tracks,®2 or where the claim is not paid 
within a certain time after presentation,®2 or where 
the company fails to post notices of the injury as 
required by law.®^ While there is some authority 
holding that statutes allowing double damages for 
failure of the railroad company to give notice to the 
owner,®® and for failure to pay a claim within a 
certain time of the presentation,®® are imconstitu- 
tional, the constitutionality of statutes allowing 
double damages for injunes to animals where the 
company has breached a statutory duty, such as a 
duty to fence,®7 or where the owner’s claim against 


the railroad company is not paid within a certain 
time after presentation,®® have been upheld, al¬ 
though it has also been held that such a statute 
may not be constitutionally applied where plain¬ 
tiffs claim IS in excess of the actual value of the 
injured animal as later determined by the jury®® 

A statute authorizing the recovery of double 
damages, under certain circumstances, for injuries 
to animals by a railroad should be strictly con¬ 
strued,*^® and in order to procure its benefits plain¬ 
tiff must comply strictly with its terms *^1 Such 
statutes are highly penal in character,*^® and where 
a statute allows double damages for failure to fence 
it IS so far penal that it may not be construed as 
applicable to cases not clearly within its scope and 
intent,*^® as, for example, to injuries due to causes 
other than defendant's failure to fence,*^^ or to 
causes other than an actual collision with a tram,*^5 
or to causes not proved by sufficient evidence to be 
within its scope or intent.*^® Also such a statute 
may be inapplicable where the animal is killed at a 
point where the railroad company is not required 
to fence,*^*^ or where the owner does not recover 
the entire amount sued for.*^® However, the in¬ 
applicability of double damage provisions will not 
affect plaintiff's right to recover compensatory 
damages where such right exists.*^® 


59h Tex—Galveston, etc, R Co v 
Davis, 1 TexACivCas, § 147. 

60. Ala—^Nashville, etc, R Co v 
Garth. 46 So 583, 155 Ala 311. 

52 C.J p 134 note 85 

61. Anz —Muserave v Southern 
Pac Co. 68 P 2d 202, 49 Ariz 612 

52 C J p 134 note 86 

62. Mo.—^Raindgre v Wabash B, Co, 
App, 206 S W 395 

52 C J. p 131 note 99 

63. Iowa —^Boyer v. Chicagro, etc, R 
Co., 98 NW. 764, 3 23 Iowa 248 

52 C.J. p 131 note 1 

64. Ark.—St Louis, etc, R Co v. 
Wngrht, 21 SW 476, 67 Ark 327— 
Memphis, etc, R. Co. v. Carlley, 39 
Ark 246 

65. Wyo —Schenck v Union Pac R 
Co, 40 P. 840, 6 Wyo 430 

62 C.J p 131 note 7 

66- Neb —Atchison, etc, R Co v 
Baty, 6 Neb 37, 29 AmR 366. 
Wash—JolUlEe v Brown, 44 P 149, 14 
Wash 166, 53 Am S.R 868 
]Cu Florida 

(1) Statutes authorizing recovery 
of double damages for animals killed 
or injured on unfenced railroad right 
of way, without proof of negligence, 
where company fails to pay claim 
therefor m stated time after presen¬ 
tation have been held invalid, as be¬ 
ing improper exercise of police pow¬ 
er, in view of changed conditions 


since their enactment, under which 
competitive motor carriers are not 
subjected to similar liability even 
though creating greater hazards — 
Atlantic Coast Line R Co v Ivey, 
6 So 2d 244, 143 Fla 680, 189 ALR 
973 

(2) Under earlier decision it was 
held that such statute was not in¬ 
valid in its application where the 
verdict was rendered for the amount 
agreed to have been demanded and to 
be the value of the animals killed — 
Seaboard Air Line R. Co v Robinson, 
67 So 139, 68 Fla 407 

67. U S —Minneapolis, etc , R. Co v. 
Beckwith, Iowa, 9 S Ct 207, 129 U. 
S 26, 32 L Ed 685 

52 C J p 131 note 8 

68. US —^Kansas City Southern R. 
Co V Anderson, Ark, 34 S Ct 599, 
233 US 325, 58 LEd 983, 

62 C J p 131 note 4, 

69- U S —St Louis, etc, R Co. v 
Wynne, Ark, 32 SCt. 493, 224 U.S 
364, 56 LEd 799, 49 LB A.,NS., 
102 

Iowa —^Pierce v. Chicago, etc , R, Co., 
164 N.W 182, 180 Iowa 1386 

7a Ark —St Louis-San Francisco 
Ry. Co V Cartwright, 162 S W 2d 
896, 204 Ark XVIII. 

Statute oonstmed 
A statute requiring overseers or 
track menders to file with station 
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agents a list of the different marks 
and brands of stock killed on their 
1 espective sections within the pre¬ 
ceding week, and giving the owners 
of such stock double damages in 
case of noncompliance with such re¬ 
quirement, refers only to such marks 
as are placed upon stock by artificial 
means for purposes of identification 
—Churchill V Georgia R, etc., Co, 
33 SE 972. 108 Ga 2GB 
71- Ark—St Louis-San Francisco 
Ry. Co V. Cartwright, 162 SW2d 
896, 204 Ark XVIII. 

72. Ark—St Louis-San Francisco 
Ry. Co V Cartwright, supra. 

73. Mo—Scott V Atchison, T & S. 
F. Ry. Co, App . 82 S.W 2d 139 

74. Iowa—^Moriarty v. Central Iowa 
R Co. 21 NW 143, 64 Iowa 696 

62 C J. p 131 note 10. 

75. Mo—Scott V. Atchison, T & S. 
P Ry. Co, App,, 32 SW2d 139— 
Scott V Missouri-Kansas-Texas R. 
Co, 22 SW.2d 664, 224 Mo App 1. 

62 C J. p 131 note 11 

76. Mo—^Hires v St Louis, etc, R. 
Co., 137 S W 60. 157 Mo App. 46. 

62 C J. p 131 note 12. 

77- Fla—^Atlantic Coast Line R Co 
V Manning, 162 So 735, 114 Fla. 8. 

78. Ark —^Missouri Pac R. Co v. 
Johnson, 66 SW2d 676, 186 Ark. 
887. 

79. Mo—Scott V. Missoun-Kansas- 
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Under a statute allowing double damages where 
the claim is not paid within a certain time after 
presentation, the liability of defendant for double 
damages will not be affected by failure of the 
claim to state the county in which the accident hap¬ 
pened,80 or by a tender of damages by defendant 
unless the full value as subsequently found by the 
jury IS tendered 8^ Likewise, under a statute au¬ 
thorizing the recovery of double damages, if notice 
of the injury is not posted by the company, defend¬ 
ant's liability for failure to post is not affected by 
the fact that the owner had actual knowledge of 
the injury,82 although double damages may not be 
recovered, under such a statute, if defendant proves 
a posting of notice at the nearest station house.83 
The burden is on plaintiff to prove defendant's fail¬ 
ure to post,84 but he establishes a prima facie case 
of such failure by showing that, on several exam¬ 
inations of defendant's station, no notice was found 
either at the usual place of posting or in front of 
the building,86 although it is not enough to show 
a single examination made a considerable time be¬ 
fore the expiration of the time allowed for post- 
ing.86 

Where double damages are recoverable under the 
statute, either the court or the jury may double 
the actual damages found to have been sustained,87 
and the owner may recover not only double the de¬ 
preciation in value of his animal because of the in¬ 


jury, but also double damages for the care, at¬ 
tention, medicine, and other expenses directly re¬ 
sulting therefrom where damages for such ex¬ 
penses are recoverable ,88 but it has been held that 
he IS not entitled to recover double damages for 
loss of, or injury to, a bugg}',89 or for loss of a 
harness, even though lost or injured by the act of 
killing the animal wearing it at the time 8® It has 
further been held that plaintiff may not recover 
more than the amount of damages as stated in his 
notice of the injury.®^ 

e. Interest 

In some jurisdictions interest may be recovered on 
the amount of damages from the date of injury; in 
others, from the commencement of the action, although 
this right has been held restricted to cases of willful 
injury. It has also been held that no interest prior to 
the rendition of judgment may be allowed 

In some jurisdictions interest may be recovered 
on the amount of damages from the date of the in¬ 
jury ,82 m others, from the commencement of the 
action,83 although this right has been held restrict¬ 
ed to cases of willful iniury.84 It has also been 
held that no interest prior to the rendition of judg¬ 
ment may be allowed.85 Under some statutory pro¬ 
visions, interest at the special rate designated by 
the statute and computed from the date of the de¬ 
mand may be recovered,®^ and by virtue of some 
statutory provisions the allowance of interest is 
discretionary with the jury.87 


XVI. ACOIDEOTS TO TRAINS 


§ 690. Management of Trains in General 

It IS the duty of a railroad company to exercise 
proper care In the management of its trains to prevent 
collisions or accidents which might result in injury, the 
degree of care required varying according to the rela¬ 
tions between the parties 

The duty of a railroad company to exercise prop¬ 
er care in the management of its trains to prevent 


collisions or accidents to trains which might result 
in injury, and its liability for such injuries, exist at 
common law independently of, and concurrently 
with, its duties under statutes88 or rules 89 

The duty of a railroad to prevent collisions or ac¬ 
cidents to trams which might result in injury to its 
passengers, and its liability for such injuries, are 


Texas R. Co., 22 S.W2d 654, 224 
Mo.App, 1 

ao. Iowa—^Liatta v. Ulmois Cent B 
Co, 180 N.W. 1059, 151 Iowa 244. 

81. Iowa—^Brandt v. Chicago, etc., 
H. Co, 26 Iowa 114. 

82. Arlc—^Louisiana & A. Ry Co 
V Ambrose, 47 S.W.2d 1, 185 Ark. 
11S9 

52 C.J p 132 note IS 

83. Ark—St. tiouis, etc, R. Co v 
Wright, 21 S.W 476, 57 Ark. 327. 

84. Ark—^Kansas, etc, R. Co. v. 
Summers, 45 Ark 295 

86. Ark—St Louis, etc, R Co. v. 

Wright, 21 SW 47S, 57 Ark. 337 
86. Ark—St Louis, etc, R Co v 
Markham, 50 SW. 516, 66 Ark. 
297. 


87. Mo.—-Wood V. St. Louis, etc, R 
Co , 58 Mo. 109. 

62 C.J p 132 note 24. 

88. Iowa—^Manwell v Burlington, 
etc, K. Co, 45 NW. 568, 80 Iowa 
662 

89. Mo —^Whiteman v. Atchison, etc, 
R. Co., 146 SW. 97, 163 MoApp. 
228. 

90. Mo—^Huss V. Wabash, etc,, R 
Co., 84 Mo.App. 111. 

91. Iowa —^Manwell v. Burlington, 
etc, R. Co, 45 N'W. 668, 80 Iowa 
662 

912. Ark—St. Louis, etc, R, Co. v. 
Biggs, 6 S W 724, 60 Ark. 169. 

52 C J p 133 note 65 

1286 


93. Utah.—Woodland v Union Pac 
R Co, 26 P 298, 27 Utah 648 

52 C J. p 133 note 66 

94. Ind —Chicago, etc, R. Co v 
Leiter, 109 NE 213, 69 Ind.App 
212 

95. Tex—Texas & N. O R Co v 
Davis, Civ.App, 64 SW2d 683. 

62 C J p 133 note 68. 

96. Fla—^Pensacola, etc, R Co v 
Braxton, 16 So 317, 34 Fla 471 

97. Ga—^Western, etc., R Co v. 
Calhoun, 30 S.E 868, 104 Ga. 384 

98. NT —Gnppen v New York Cent 
R Co., 40 N.Y. 84. 

52 C J. p 154 note 91 

99- Minn —Smithson v, Chicago, et<?, 
R Co, 73 NW. 853, 71 Minn 216. 

52 C J. p 154 note 92. 
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treated m Carriers §§ 746-748; and the correspond¬ 
ing duty and liability of a railroad as to its em¬ 
ployees are discussed in Master and Servant §§ 171- 
554. Such duty and liability, with respect to the 
passengers, employees, and trains of another com¬ 
pany using the same tracks, are considered infra § 
692, and with respect to the passengers, employees, 
and trains of another company using intersecting 
tracks, infra § 693 

The standard and degree of care required of a 
railroad in the management of its trains so as to 
prevent collisions or accidents vary according to the 
relations between the parties,^ and are proportioned 
to the capacity of the railroad for inflicting injury^ 
and to the danger existing under the particular 
situation.3 As to persons on trains of other com¬ 
panies to whom defendant owes a duty of care, 
such as passengers^ or employees^ of another rail¬ 
road, the rule requiring the exercise of ordinary 
care generally applies; and the rule applies also 
as to employees of other companies running their 
own cars on defendant’s tracks by arrangement 
with defendant ® So also the rule applies as to the 
property of another railroad*^ To trespassers on 
its own trams a railroad company owes no duty 
beyond that of not willfully injuring them,^ but 
to invitees on its own trains it owes a duty of or¬ 
dinary care,® as it does also to a stranger riding 
in the engine of the other railroad with permission 
of the engineer, but contrary to the rules of the oth¬ 
er railroad.!® In the extraordinary case of a tram 


of one company being wrongfully upon the track of 
another, the latter owes the former no higher de¬ 
gree of care than to any other trespasser under 
the same circumstances,!! while the former’s act 
of trespass amounting to wanton or reckless con¬ 
duct under the circumstances subjects it to the as¬ 
sessment of punitive damages for injuries resulting 
therefrom !2 

Duty to zvarn of obvious danger, A railroad 
has no duty to warn persons of a danger in con¬ 
nection with Its management of trains where such 
danger is apparent and obvious and a warning 
would serve no useful purpose !3 

§ 691. Rate of Speed 

Except where prescribed by statute, no particular 
rate of speed m running a tram is negligence per se 

In the absence of any statute or ordinance on 
the subject, no particular rate of speed in running 
a train is negligence per se,!^ although the rate of 
speed may be considered in connection with other 
circumstances in determining the issue of negli¬ 
gence !5 When the rate of speed is expressly lim¬ 
ited by statute or ordinance, as discussed supra § 
431, the operation of trams at a speed exceeding 
the rate prescribed is negligence per se,!® and ren¬ 
ders the company liable for injuries due to such 
excessive rate of speed,!*^ independently of notice 
or actual knowledge of such statute or ordinance 
on the part of the railroad.!® Such regulations are 
not intended merely for the protection of the gener- 


1 . U S—Louisville & N. R Co V 
Bast Tennessee, V, & G R Co, 
Tenn, 60 F 993, 9 CCA 314 

52 C J. p 155 note 95 

2. NT—Gnppen v. New York Cent 
R Co , 40 N T 34. 

52 C J p 154 note 93. 

3. Miss—New Orleans & N. B. R. 
Co V Watson, 128 So 105, 167 
Miss. 243 

52 0 J. p 165 note 94 

4. NY —^Reid V Long Island R Co , 
128 NTS. 1074, 144 App Div 267. 

52 C J P 166 note 98 

5. Mo —Pasternak v. Cliicago, etc , 
R Co, 167 S.W. 109, 170 Mo App. 
663 

52 C.J p 156 note 99. 

a, Xia—Strickland v Louisiana R., 
etc, Co, 63 So 888, 134 La 238 

62 C J p 165 note 1 

7. U.S.—^Louisville & N R Co. v 
East Tennessee, V & G R. Co, 
Tenn, 60 F 993, 9 C C.A. 814 

52 C J p 165 note 2 

8. N.H—Garland v Boston, etc, R 
Co, 86 A. 141, 76 NH 666, 46 L.R 
A,N.S, 338, AnnCasl913B 924. 


a. Or—^Varley v Consolidated Tim¬ 
ber Co, 139 P2d 684, 172 Or 157. 
IQ. NY—Gnmshaw v. Lake Shore, 
etc, R Co, 98 NE. 762, 205 NT 
371, 40 LRA,N.S., 663, Ann Cas 
1913B 671 

11. Mo —Chicago, etc, R. Co v. 
Kansas City, etc., R. Co„ 78 Mo. 
App 246 

12. Ky—Chesapeake, etc., R. Co, v. 
John, 169 SW 822, 156 Ky. 264, 60 
LRA,NS, 863 

13- Minn—Wiseman v. Northern 
Pac Ry Co. 7 NW2d 672. 214 
Mmn. 101. 

Danger of explosion In fixe 

Railroad had no duty to warn spec-^ 
tator who proceeded to scene of Are 
caused by wreck when noise of wreck 
awakened her, and was, observing fire, 
of danger that tank cax which was 
engulfed in flames was full of gaso¬ 
line which might explode, and was 
not liable for injuries to spectator in 
fall caused by stampede which fol¬ 
lowed explosion of gasoline, since 
danger was apparent and warning 
would have served no useful purpose 
—^Wiseman v. Northern Pac Ry Co, 
supra 


14 Ind —Southern Indiana R Co v. 
Messick, 74 NB 1097, 35 Ind App. 
676 

52 C J. p 165 note 9. 

Rate of speed with respect to: 
Animals on or near railroad see 
supra § 601 

Crossings generally see infra §S 
744-749 

Passengers of railroad see Carriers 
S 749. 

Persons on railroad premises see 
infra § 911 

15. Ind —Southern Indiana R. Co 
V Messick, 74 NB 1097, 35 Ind 
App 676 

52 C J p 165 note 10 

16. Ill—Chicago, etc., R Co v Mo- 
chell, 61 N E 1028, 193 Ill. 208, 86 
AmS.R 318 

62 C.J, p 165 note 12. 

17. Ill —Chicago, etOt, R Co. v. Mo- 
chell, supra. 

Tex —Gulf, etc, R Co, v. Pendery, 36 
SW 793, 14 TexCivA.pp 60., 

18. Gfa —Central R, etc., Co *v 
Brunswick, etc, R Co 13 S.B. 
620, 87 Ga 386. 
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al public in crossing railroad tracks, but apply to 
cases of collision between trains resulting in per¬ 
sonal injuries to employees thereon^^ or damage 
to the train.20 

§ 692, Collision on Same Track 

A railroad must exercise due care to avoid colli¬ 
sions between its own trams on the same track, and, 
where two railroads use the same track, each must exer¬ 
cise due care to avoid injury to the trains and property 
of the other or to persons rightfully thereon. 

A railroad company is conclusively presumed to 
know the whereabouts of all of its own trains,^! 
and must exercise due care to avoid collisions be¬ 
tween its trains on the same track 22 Thus its serv¬ 
ants must exercise due care in the observance of 
schedule time and all rules and orders designed for 
this purpose,23 and in the choice of a course of con¬ 
duct in case of emergency,^^ So an employee upon 
one train may in the absence of contributory negli¬ 
gence recover for injuries caused by a collision due 
to the negligence of those in charge of another of 
defendant’s trains,25 or due to the negligence of its 
train dispatcher in sending out trams upon the same 
section of track without proper orders to prevent 
collisions ,26 and a person riding upon an engine by 
invitation of the engineer who had authority to 
issue such invitation may recover for injuries re¬ 
sulting from a collision due to the negligence of the 
engineer of the other train.27 However, statutes 
controlling the management of trains at junctions 
or crossings of tracks belonging to two different 
companies do not apply to junctions or unions of 
tracks belonging to the same railroad ,28 and hence 
a failure to stop before reaching a junction, which 


would have imposed liability on the company if the 
junction had been with another company’s tracks, 
will not have that effect, independently of common- 
law negligence, where the junction is between 
tracks of a single company 29 
Trains of different companies. Where two rail¬ 
road companies by agreement or otherwise are 
rightfully entitled to the use of the same track, each 
company is under the duty of exercising due care to 
avoid injury to the trains and property of the oth¬ 
er or to persons rightfully on such trains 20 So, in 
case of collision or accident to trains where there 
is a joint use of the same track, the employees of 
one company may, in the absence of contributory 
negligence, recover against the other company for 
injuries due to negligence on the part of that com¬ 
pany’s servants in the operation of its trains,^! 
or in violating rules and orders,62 as in failing to 
send out flagmen or otherwise to warn other trains 
where a train is delayed,33 or stopped at an unusual 
place,24 or run backward,^® or due to negligence on 
the part of its switchmen in the operation of switch¬ 
es controlling the use of such tracks,^® or to neg¬ 
ligence on the part of the company in failing to is¬ 
sue proper orders to its trainmen for the preven¬ 
tion of collisions with other trains,27 or in failing 
to notify others entitled to use its track of a change 
in schedules or orders.28 The company guilty of 
such negligence will also be liable for injury to the 
trains of the other railroad company39 or to pas¬ 
sengers thereon and it will be liable to the other 
company for liabilities incurred by it to third per¬ 
sons growing out of the collision.^! 

Where both companies were negligent, a person 


19, Ind—^Pittsburgh, etc, R Co v 
Martin, 61 N.B 229, 157 Ind 216 
SO. Ga —Central R, etc, Co v 
Brunswick, etc., R. Co, 13 SB 520, 
87 Ga. 386. 

21. Ind.—^Louisville, etc, R. Co v 
Heck, 50 NB 988, 151 Ind 292. 

22 . US.—Great Northern R Co. v 
Hooker, ND, 170 F 164, 96 C C,A 
410 

23. U.S—Great Northern R Co. ▼. 
Hooker, supra. 

62 CJ. pl56 note 20 

24. Ky—Chesapeake, etc,, R. Co. v. 
McMichael, 16 SW. 878, 13 KyL. 
758 

62CJ. pl65 note 21 

25. Neb—Fitzpatrick v Hines, 179 
N.W. 410, 105 Neb 134. 

52 C.J. p 156 note 23 
'26« Ind—^Louisville, etc, R Co v. 

Heck, 50 N B. 988, 151 Ind 292. 

52 C.J. p 156 note 24 
27. US—^Whitehouse v. Grand 

Trunk R. Co, C C.Me., 29 F.Cas.No. | 
17,566, 2 Hask 189. i 


2a U S.—Chicago Great Western R 
Co V. Minneapolis, St. P & S S. 
M. R Co, Minn, 176 F 237, 100 
CCA 41, 20 AnnCas 1200 

29. US —Chicago Great Western R 
Co V Minneapolis, St P. & S. S M 
R Co., supra 

30. N C —Aberdeen, etc, R. Co. v. 
Seaboard Air Line R Co, 72 S.B 
1047, 157 NC. 369. 

62 C.J. p 156 note 26. 

31. La—Strickland v. Louisiana R, 
etc, Co, 63 So 888, 134 La 238 

52 C.J. p 156 note 28, 

32. Wis—^Phillips V. Chicago, etc, 
R Co, 25 N.W 644, 64 Wis. 476. 

52 C.J. p 156 note 29 

33. Minn —Smithson v. Chicago, 

etc, R. Co. 73 N.W. 863, 71 Mum. 
216. 

Wis —^Phillips V. Chicago, etc., R. Co., 
26 N.W 644, 64 Wia. 475 

34. Ala —Georgia Cent R. Co. v. 
Martin, 86 So. 426. 138 Ala. 53L 
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Minn—Smithson v Chicago, etc, R 
Co, 73 NW 853, 71 Minn 216 

35. Wis —^Phillips V. Chicago, etc, 
B Co, 26 NW 644, 64 Wis 476. 

3a Vt—^In re Merrill, 54 Vt 200 

52 C J. p 156 note 33. 

37. U.S—^Union R Co v Tate, Pa, 
161 F. 650, 81 CCA 66 

52 C J p 156 note 34. 

38. Ga —Massee, etc, Lumber Co v 
Georgia, etc, R, 77 SB 366, 12 
GaApp 486. 

33. Vt—^In re Merrill, 54 Vt 200. 

40. US—^Eddy V. Letcher, Mo, 67 
F. 116, 6 CC.A 276, appeal dis¬ 
missed 15 set 266, 166 US. 47 39 
LBd 341, 

La —^Rabalals v, Orleans-Kenner 

Tract. Co,, 128 So. 341, 10 LaApp 
790 

41, U S —Central Trust Co. of New 
York V. Colorado Midland R Co, 
C.CC 0 I 0 ., 89 F. 660, affirmed 97 F. 
239, 38 C.aA. 143. 
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injured by the collision may sue either, and the 
company sued cannot urge as a defense that the 
negligence of the other company exceeded its 
own,^2 or the action may be maintained against 
both notwithstanding there was no breach of any 
joint duty,43 

§ 693. Collision Where Roads Cross 

a. In general 

b. Right of way 

c. Duty to stop before crossing 

d. Lights, signals, and other warnings 

a. In General 

Those In control of trams approaching or passing 
an intersection with another railroad or street railroad 
must exercise due care commensurate with the danger 
of the situation, and must comply with statutes relat¬ 
ing thereto. Where both companies are negligent a per¬ 
son injured, including a passenger of one of the lines, 
can recover against either or both. 

It is the duty of those in control of trains moving 
upon intersecting lines of railway when approach¬ 
ing or passing the place of intersection to exercise 
due care commensurate with the danger of the sit¬ 
uation to prevent collisions.^^ Due care must also 
be used to avoid collisions with streetcars at the 
intersection of a street railroad,^^ especially where 
the conditions are such as to obstruct a view of the 
crossing.^® However, those in control of trains 
have the right to assume that the operator of a 
streetcar will exercise due care.^*^ 

In the performance of this duty, those in charge 
of the tram must keep a proper lookout for trains 
upon the intersecting track,^8 especially if the train 
is teing backed across the intersection,^8 and must 
have their train under proper control so that if 

Ill—^Union R, etc, Co v 
Schacklet, 10 NB. 896, 119 Ill 232 

43. Ark—St Lotus, etc, R, Co. v. 

Kendall, 169 SW 822, 114 Ark 
224, L R A.1916F 9. 

44. Mo—^Richmond v Missouri Pac 
R Co, 113 SW. 708, 138 MoApp 
46.3 

52 CJ p 156 note 45 

45. Ky—^Louisville, etc, R Co. v. 

Galloway, 294 SW 135, 219 Ky 
595 

52 C J p 156 note 46. 

46. Ill—Wabash R Co v. Barrett, 

117 Ill App. 816 

52 C J. p 156 note 47. 

47. CaJ.—MWNeil v. East Bay St 
Rys, 32 P.2d 598, 220 Cal 591. 

Attempt to oxosB In fUront of train 
Railroad fireman exercising: due 
care had rigrht to assume that street¬ 
car motorman would not attempt to 
cross track ahead of oncoming: train. 

—McNeil V. East Bay St. Rys., supra 


the necessity arises it can be promptly stopped ,8® 
and, as appears infra subdivision c of this section, 
the tram must, before reaching the crossing, be 
brought to a full stop if a statute so requires. The 
generally accepted rule that violation of a duty im¬ 
posed by statute or ordinance constitutes negli¬ 
gence per se has been applied with respect to stat¬ 
utes covering the operation of railroad trains where 
tracks of different railroads cross each other.51 

Liability of companies. In case of collision be¬ 
tween trains of different companies, if only one 
company was negligent there can be no recovery 
against the other if both were negligent they 

are both liable,^8 and persons injured thereby may 
recover against either the full amount of the dam¬ 
ages sustained regardless of the negligence of the 
other.54 ^ passenger of one railroad may recover 
against another railroad whose negligence con¬ 
tributes to cause a collision by which he was in¬ 
jured,^® even though the company carrying him 
was also negligent;^® and a passenger on a street¬ 
car may recover against a railroad whose negli¬ 
gence contributed to produce the injury, 57 even 
though those in charge of the streetcar were also 
negligent®* or were acting in violation of a contract 
between the companies as to the precautions to be 
taken by the employees of the streetcar company 
in the use of the crossing.®* In an action by a 
passenger against both companies for injuries due 
to a negligent collision at a crossing, it is no defense 
for one of defendants to show merely that the neg¬ 
ligence of the other exceeded its own.®* 

Where an intersection is near a station on one 
of the roads, the other road will be held to a knowl¬ 
edge of the publicly scheduled stops at the station, 

64. U.S—^Kansas City, Ft S. & M 
R. Co. V. Stoner, Ark, 61 F. 649, 
2 CCA. 437, motion denied 60 F. 
622, 9 C.CA. 129. 

55k Pa.—^Bunting- v Hoffsett, 21 A 
31. 33, 34, 139 Pa. 363, 23 Am SR 
X92, 12 LR.A. 268. 

52 C J. p 157 note 56. 

66- Pa—^Bunting* v. Hog:sett, supra 
J. p 157 note 56. 

Ark —^Little Rock, etc, R, Co. v 
Harrell, 26 S.W. 117, 68 Ark 464 
52 C J. p 157 note 58. 

58, Ark—^Little Rock, etc., R. Co v. 

Harrell, supra. 

52 C.J. p 157 note 58. 

59- U.S.—^Baltimore & O. H Co v. 
Fnel, Pa., 77 F 126, 23 C C A. 77. 

60. Kan —Cbicagro, etc., R. Co v. 

Ransom, 44 P. 6, 66 Kan. 559 
Ohio —^Pittsburgh, etc., R. Co v 
Pritz, 1 Ohio A. 119, 17 Ohio Cir. 
CtNS 96, 34 OhioCirCt 411. 


48. Iowa—Grace v. Minneapolis, 
etc., R. Co, 133 N.W, 672, 153 Iowa 
418 

52 C J. p 157 note 49 
9. Ala.—^Kansas City, etc, R. Co. v. 
Lackey, 21 So. 444, 114 Ala. 152 
62 C J p 167 note 50. 
sa US—Kansas City, Ft S & M 
R. Co V. Stoner, Ark, 61 F 649, 2 
CCA 437, motion denied 60 F. 522, 
9 C.CA 129. 

51. Mo—^Berry v BCansas City Pub¬ 
lic Service Co., 108 S.W.2d 98, 341 
Mo. 668 

45 C J. p 722 note 90. 

52. Ky—Chesapeake, etc, R. Co v. 
McMichael, 15 SW. 878, 13 Ky.L. 
758. 

Pa—^Bunting v. Pennsylvania R. Co., 
12 A. 448, 118 Pa 204. 

53. Ind —Cincinnati, etc, R Co. v. 
Acrea, 81 NB 213, 82 NE. 1009, 40 
Ind App. 150 

52 C.J. p 167 note 64 
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and to a duty to govern the movement of its own 
trains accordingly. 

Cars obstructing crossings, A railroad company 
negligently leaving cars standing so as to obstruct 
a railroad crossing will, in case of a collision there- 
w'lth and in the absence of contributory negligence, 
be liable for injuries to the employees upon the train 
of the intersecting road,®^ and also for the damage 
done to the tram of that company.®^ If its action 
in placing cars on the crossing is not a legitimate 
use of the tracks at that point, the fact that it had 
no notice of the train which collided with the cars 
will not affect its liability 

h. Eight of Way 

It IS negligence to attempt to drive a tram past a 
crossing over which another train has the right of way. 
Subject to various exceptions, the tram which first stops 
at the crossing has precedence; but an engineer can¬ 
not rely absolutely on his right of way. 

It IS negligence to attempt to drive a train past 
a railroad crossing over which another company 
has the right of way when a train of that company 
is approaching,®^ the rule appljung also to cross¬ 
ings m railroad yards where switch engines are 
operating.®® 

Who has right of way generally. While a rail¬ 
road has the right of way where its tracks inter¬ 
sect those of a street railway,®'^ the rule as between 
two roads, neither of which is a street railway, is, 
in the absence of a statute or agreement providing 
otherwise, that each railroad has an equal right to 
the use of the crossing,®® and the train which first 
reaches the stopping place and stops has the right 
of precedence.®® The fact that a train on one road 
is scheduled to pass at a particular time does not 
affect the equal right of both to the use of the cross- 

si. Mo —^Missouri Pac. K Co v 
Chicag-Q Great ‘Western R. Co., 71 
SW. 1081, 98 Mo.App. 314 
ea. N.T.—Albert v Sweet, 23 KB. 

762, 116 N.Y. 363. 

63. Mo.—Chicago, etc., R. Co v 
Kansas City, etc.r B, Co., 78 Mo. 

App. 246, 

64. NY.—Albert v. Sweet, 23 NJB5. 

762, 116 N.Y 363 

65. "Wis —^Foulkes V Chicago, St. P, 

M. & O Ry Co, 40 NW2d 607, 

256 Wis. 146. 

52 C.J p 167 note 63 

S6. Tex —El Paso, etc., R. Co v. 

Murtle, 108 SW 998, 49 Tex.Civ. 

App. 273 

7- Ind.—^Baltimore & O S. W. R 
Co y Cincinnati L. & A Electric 
St. R Co, 99 NE 1018, 52 Ind 
App 639 

2 C.J P 167 note 65. 


ing,'^® although it may have a bearing on the ques¬ 
tion whether or not it was negligent for the other 
road to exercise its right under particular circum¬ 
stances,each railroad being held to a knowledge 
of the other's published tram schedules.'^^ 

Right of way uvdo statute or agreement The 
right of way may be made the subject of regula¬ 
tion by statute or agreement, in which case the 
terms of statute or agreement control, as, for ex¬ 
ample, that the train on the road first built shall 
have precedence,*^® that a passenger tram shall have 
the right of way over a freight tram,'^^ that regular 
trains on time shall take precedence over trains, 
of the same grade not on time or having no sched¬ 
ule time,*^® or that a tram signaled to pass shall 
have the right of way over a tram against which 
the signal is set '^® 

Limitation on exercise of right. An engineer 
of a tram having the right of way cannot rely ab¬ 
solutely on a recognition and observance of his 
prior right by the engineer of the other train 
and it is negligence on his part to attempt to pass 
the crossing without keeping a lookout for trains 
upon the other road,'^® or, if such a tram is ap¬ 
proaching, not to ascertain whether it is going to 
stop.*^® However, if the other tram has stopped 
as it was its duty to do, the engineer having the 
right of way may reasonably assume that it will 
remain at its place until he shall have passed the 
crossing;®® and an engineer in moving his tram 
over a crossing may indulge the presumption that 
an approaching tram on the intersecting track will 
stop in obedience to the statutory requirements.®^ 
This presumption, however, will not protect the 
railroad from liability for want of care in proceed¬ 
ing when It becomes apparent, or reasonably so, 

75. Ohio —Moulder v. Cleveland, 
etc, R Co , supra. 

76. Ohio —^Moulder v Cleveland, etc, 
R Co, supra 

77. Wis —^Foulkes v Chicago, St P , 
M & O Ry. Co. 40 NW2d 607, 
266 Wis 146. 

J. p 167 note 77. 

78. Iowa —Grace v. Minneapolis, etc , 
R. Co., 133 N.W. 672, 153 Iowa 418. 

Minn —^Pratt v. Chicago, etc, R Co., 
38 NW 366, 38 Minn. 455 

79. Kan —Chicago, etc., R Co v. 
Ransom, 44 P 6 , 56 Kaw 559 

80. ncj S.—Chicago, St. P. & K. C. 
R Co V Chambers, Minn, 68 P. 
148, 15 CCA. 327. 

81. Ala.—Young v. Woodward Iron 
Co.. 113 So. 233, 217 Ala. 330. 

Wis —IPoulkes V. Chicago, St. P„ 
M. & O, Ry Co, 40 N.W.2d 507, 
266 Wis. 146, 


68 . Mo —^Missouri P€u: R Co v 

Chicago Great Western R Co, 71 
S.W 1081. 98 Mo.App 214 

69. Wis —^Foulkes v Chicago, St 
P., M & O, Ry. Co.. 40 NW2d 
607, 256 Wis 146 

52 C.J. p 157 note 68 . 

7a Mo —^Missouri Pac. R Co v. 

Chicago Great Western B. Co, 71 
S.W, 1081, 98 Mo App. 214 

71. Mo.—^Missouri Pac. R. Co. v. 

Chicago Great Western R Co, su¬ 
pra. 

72. Mo.—^Missouri Pac. R. Co. v. 

Chicago Great Western R. Co, Su¬ 
pra. 

73. Ohio —Moulder v. Cleveland, 

etc, R Co, 5 Ohio S.&C.P. 664, 1 
Ohio NP. 361. 

74. Ohio —^Moulder v. Cleveland, etc, 
R. Co, supra. 
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that the engineer of the other tram is negligent or 
disobedient and the engineer entitled to the right 
of way cannot exercise it under conditions where 
to do so would result inevitably in a collision, and 
where, by not exercising the right, it would be rea¬ 
sonably possible to avoid the collision, 83 as where 
the train not having the right of way is already 
on the crossings^ or is indicating its intention to 
cross A train w'hich otherwise would have the 
right of way cannot exercise it as against a tram 
signaled to cross, provided it knew, or by the exer¬ 
cise of reasonable care could have known, that the 
signal had been set against it. 8 3 

c. Duty to Stop before Crossing 

In general, one in charge of a train must stop and 
ascertain whether a crossing with another railroad can 
be made in safety, and if stopping is required by stat¬ 
ute the failure to comply is negligence per se. 

Except where other means are provided to pre¬ 
vent collisions, 8 7 it is the duty of a person in charge 
of a train, before crossing another railroad, to stop, 
look, and listen for other trains and ascertain 
whether the crossing can be made in safety ;88 
and the duty at common law continues even though 
a statute penalizes the failure to stop.89 More¬ 
over, if required by statute, the failure of a railroad 
to bring its trains to a full stop before crossing the 
tracks of another railroad is negligence per se,30 
whether or not there be any visible necessity for 
so doing.3i However, while the statute applies also 
to crossings in railroad yards where switch en¬ 
gines are operated, ^2 unless so required by stat- 
ute®8 the train need not stop before crossing in¬ 
tersecting tracks of a switchyard belonging to it¬ 
self Moreover, except where the statute ex¬ 


pressly requires it,^® a statute requiring stops be¬ 
fore crossing tracks of another railroad does not 
require a railroad to stop its trains before cross¬ 
ing tracks of a street railroad "Where the rules 
of the company require its engineers to stop before 
crossing another railroad, it is their duty to obey 
such instructions®^ even though signaled by another 
employee that the crossing is clear 

Distance from crossing. Where the statute mere¬ 
ly requires trains to be stopped before crossing an¬ 
other railroad, but does not prescribe the distance 
from the crossing, they should be stopped at such a 
distance as under the circumstances common pru¬ 
dence would dictate as necessary to avoid a colli¬ 
sion.®® However, where a statute prescribes the 
distance within which the train must stop, such 
statute must be complied with,i although if the 
statute prescribes the distance and requires the stop 
to be made "within’’ that distance a stop at any 
point between the named limit and the track satis¬ 
fies the statutory requirements but the stop must 
be made somewhere within the statutory limit, even 
though by so doing the rear end of the train over¬ 
laps the tracks of another railroad at another in¬ 
tersecting point.® I 

Brakes and other equipment. The use of air 
brakes to bring the tram to a stop before crossings, 
independently of any statutory requirements, may 
be a part of a railroad’s common-law duty at cross¬ 
ings,^ the question whether it is or not depending 
on whether its use was reasonably necessary in the 
exercise of its duty to use ordinary care ^ A sud¬ 
den unexpected failure of air brakes to work will 
not excuse the railroad in not stopping its train if 
there were other appliances which coul^ have been 
used and were not.® If the engineer cannot stop 


82. Wis.—^Foulkes v. Chicago, St 
P, M & O. Ry. Co,, supra. 

83. Ill —Chioagro, etc, R Co. v 
Rockford, etc., R Co., 72 Ill. 34 

Mo—Missouri Pac R Co v. Chicago 
Great Western R Co., 71 S W 
1081. 98 MoApp 214 

84. Mo.—^Missouri Pac R. Co v 
Chicago Great Western R. Co, su¬ 
pra 

85. Minn —Pratt v. Chicago, etc, R. 
Co.. 38 N.W. 366, 38 Minn 456. 

86 . Ohio —Moulder v. Cleveland, etc. 
R. Co., 6 Ohio S.&CP. 664, 1 Ohio 
N.P 861. 

87. Ohio.—Toledo, etc, R. Co. v. 
Hydell, 26 Ohio CirCt 679. 

52 C.X p 168 note 87. 

88 . Ind.—Cleveland, etc, R Co v. 
Gray, 46 N.B. 676, 148 Ind. 266, 
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52 GJ. p 168 note 88 . 


89- Ind—Cleveland, etc, R. Co, v. 
Gray, supra 
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Oo V Hynes, 91 N.B 962, 47 Ind 
App 607. 

52 C J p 158 note 92 

91. Tex—San Antonio, etc, R Co 
V. Bowles, 32 SW 880, 88 Tex 634. 

92. Tex—^E1 Paso, etc., R Co v 
Murtle, 108 S,W 998, 49 Tex.Clv. 
App. 278. 

93. Tex—HI Paso, etc, R. Co. v. 
Murtle, supra. 

94. Ill—St Louis Nat Stock Yards 
V. Godfrey, 66 N.B. 90, 198 Ill. 288 

95. Ala-—Western R. Co. v. Wal¬ 
lace, 54 So. 533, 170 Ala. 584. 
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his train because of failure of the brakes to work, 
he must give warning of his approach to the cross¬ 
ing, and failure to do so is negligence.'^ A statute 
permitting trains to cross without stopping, provid¬ 
ed they maintain an interlocking device on switches 
at the crossing, cannot be relied on as a defense in 
an action for injuries resulting from a collision, 
when it appears that the interlocking device was 
not in working order.^ 

Duty after stopping. Merely stopping the tram 
IS not a sufficient precaution, but those in charge of 
the train must ascertain whether the way is clear 
and proceed with due caution, keeping a careful 
lookout and with the train under proper control;^ 
hut where they have taken these precautions they 
may proceed on the assumption that an approaching 
train on the other track, but not in close proximity 
to the crossing, will stop before reaching the cross- 
ing.io After stopping at the intersection with a 
street railway, the engineer should give warning 
of his intention to start his train again,^^ 

Persons protected by the statute. The statute re¬ 
quiring trams to be stopped before crossing another 
railroad is not intended solely for the protection of 
trains using the crossing and of persons, employees, 
and others rightfully on such trains, but for the pro¬ 
tection of all persons rightfully within the region of 
danger created by noncompliance with its require¬ 
ments 

What company liable. In the absence of contrib¬ 
utory negligence, discussed infra § 700, the failure 
to stop renders the offending company,13 or, where 
both companies fail to stop, either,!^ or both,!® of 
the offending companies, liable for any damages di¬ 
rectly caused by such omission. 


d. Lights, Signals, and Other Warnings 

A railroad company Is liable for injuries resulting 
from Its engineer's failure to heed the warning cf, or to 
observe, lights or other signal devices at a crossing, and 
it IS also liable for negligence as to its duty to give such 
signals. 

A railroad company will be liable for injuries 
due to a collision caused by an engineer's disre¬ 
garding the warning of lights or signal devices 
at a crossing indicating that the crossing is occu¬ 
pied or that a tram on the intersecting track has 
the right of way,!® qj- by failure to observe such 
lights or signals and ascertain thereby whether he 
can cross with safety,!'^ or for negligence on the 
part of its servants charged with the duty of 
giving the signals to trains at the crossing.!® No 
duty rests on the engineer to sound the whistle or 
ring the bell after discovering a train on the in¬ 
tersecting road in a dangerous position, where it 
appears that the collision would not have been 
averted if he had done it and he resorted to every 
means known to skillful engineers to avert the col¬ 
lision.!® 

Where railroad crosses track of street railway^ 
it IS negligence to permit a train to approach the 
crossing without giving a signal of its approach or 
other warning of danger,®® and all statutory re¬ 
quirements as to the ringing of bells and the 
blowing of whistles at such crossings must be 
complied with,®! particularly if it is dark or foggy 
so that the view of the train is obscured.®® More¬ 
over, the violation of a statute requiring a train 
to have its headlight lighted as it approaches such 
a crossing has been held to be negligence per se,®® 


7. Tex.—^Missouri, etc, B. Co. v. 
Settle, 47 S.W 826, 19 Tex.Civ. 
App. 357. 

E. Misa —Gulf, etc, R. Co. v. Barnes, 
48 So. 823. 94 Miss. 484 

9. Ala—Soutbem B. Co. v. Bonner, 
37 So. 702, 141 Ala. 517. 

62 OJ. p 158 note 97. 

10, Ala.—Vessel v. Seaboard Air- 
Lina B Co, 62 So. 180, 182 Ala. 
589. 

11 - Ohio.—^Lake Brie, etc, R. Co v. 
Northem Ohio Tract, etc., Co, 20 
Ohio CirCt,NS, 346. 

12 . Ala—Southern R Co. v. Wil¬ 
liams, 38 So. 1013, 143 Ala. 212 

62 OJ. p 158 note 1. 

13. Tex.—San Antonio, etc, R. Co 
V. Bowles, 32 S.W 880, 88 Tex. 634. 

52 C 3*. P 158 note 3 

14. Ind.—Grand Bapzds, etc, H. Co. 


V. Bllison, 20 NB 135, 117 Ind 
234. 

52 C J. p 158 note 4 
15- Tex.—San Antonio, etc, R. Co. 
V. Bowles, 82 S.W. 880, 88 Tex 
634 

52 C J. p 158 note 5. 

18. Ind—Baltimore, etc, R. Co. v. 
Kleespies, 76 N.B 1016, 78 NB 
252, 39 Ind App 151. 

Kan.—^Missouri, etc, R. Co. v. Mis¬ 
souri Pac. R. Co, 175 P. 97, 103 
Kan. 1. 

17. Ind.—Cleveland, etc., R, Co. v. 
Gray, 46 NE. 676, 148 Ind, 266. 

52 C.J p 159 note 22. 

18. Ohio—Hydell v, Toledo, etc., R. 
Co . 77 NE. 1066, 74 Ohio St. 138. 

52 C J. p 159 note 23. 

19. Ala —Alabama Great Southern 
B Co. V. Hanbury, 49 So. 467, 161 
Ala. 358. 

20. U S.—^Hales v. Ml<dugran Cent. 
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B. Co, Oluo, 200 F. 688, H8 C.CA. 
627 

52 C.J p 1S9 note 26. 

21 . Ala—Western R Co. v. Wal¬ 
lace, 54 So. 633, 170 Ala. 584. 

La—^Burke v. New Orleans R, etc, 
Co., 63 So. 51, 133 La. 369 
Statute as to pnhUo orossliijr held 
not violated 

Under statute relatingr to duty of 
railroad to sound warningr before 
crossing: public road or street, failure 
of railroad to ring: bell, sound 
whistle, or slacken speed while 
crossing: private crossing: of street¬ 
car tracks and railroad track was 
not violation of statute.—^Berry v. 
Kansas City Public Service Co, 108 
S.W.2d 98, 341 Mo. 658. 

22 . IlL—Wabash R Co. v. Barrett* 
11 HI App. 316. 

I 

23. Mo—^Berry v. Kansas City Pub¬ 
lic Service Co., 108 SW.2d 98, 841 
Mo. 658. 
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At a crossing m a city which is much used and 
where streetcars pass frequently it is negligence 
not to maintain gates or a flagman to prevent col¬ 
lisions therewith,24 but m the absence of evidence 
that the crossing is more than ordinarily danger¬ 
ous no such duty exists,25 If gates are maintained, 
the railroad will be liable for injuries resulting 
from collisions with streetcars due to a failure 
to keep a servant to operate the gates,26 or due to 
the negligence of its gatemen in not keeping a 
proper lookout for trams and cars and failing to 
lower the gates,27 or operating the gates in a 
negligent or improper manner 28 However, it is 
not negligent for a gatekeeper to raise a gate al¬ 
ready down for an approaching tram in order to 
permit a person who is caught between the gates 
to escape.29 

Where two intersecting roads establish signal 
system for use at a crossing and each agrees to 
conform thereto, the company violating such agree¬ 
ment will be liable for any resulting injuries to 
the trams of the other, even though the agreement 
contains no provision for indemnity in case of 
its violation If a signal tower is maintained un¬ 
der joint agreement of all the railroad companies 
using the intersection, the negligence of the serv¬ 
ant m charge of the tower is properly chargeable 
against all the companies jointly, so that any one 
or any number of them may be sued separately or 
jointly to recover damages for injuries resulting 
therefrom.31 

§ 694. Defects in Roadbed or Tracks 

A railroad will be liable for injuries occasioned by 
accidents to trains due to its negligence in the construc¬ 
tion, maintenance, or Inspection of its roadbed. 


A railroad company will be liable for injuries 
occasioned by the wrecking or derailing of trains 
due to negligence on the part of the company in the 
construction of its roadbed,32 or in failing to keep 
it in a safe and proper state of repair,33 or to in¬ 
spect it with sufficient care and frequency for the 
purpose of discovering defects therein 34 At times 
or places of particular peril, greater promptness 
and vigilance in inspecting a roadbed is required,®^ 
as in the case of severe storms, and particularly 
at places most likely to be affected thereby 36 In 
the case of injuries due to the washing away of 
culverts and embankments by floods and storms the 
company will be liable if negligent as to their orig¬ 
inal construction ,37 but it will not be liable if 
they are so constructed as to withstand any dangers 
of this character reasonably to be apprehended38 
and they are destroyed by floods or storms of un¬ 
usual and unprecedented violence and there was 
no negligence in the operation of the train,39 un¬ 
less the company was negligent in failing to inspect 
the roadbed within a proper time after such floods 
or storms.40 

§ 695. Obstructions on Tracks 

A railroad company is liable for Injuries resulting 
from negligence in the operation of a tram running into 
an obstruction on the track; and It Is liable if it puts 
or permits obstructions on the track so as to be struck 
by passing trains without warning. 

A railroad company will be liable for personal 
injuries to persons rightfully upon its trains due 
to its trains running into obstructions upon the 
track, where there was negligence in the operation 
of the train;4l and the railroad will be liable if 
guilty of negligence in putting such obstruction on 
or so near the track as to be struck by passing 


24. Ky.—Central Pass R Co v 
Kuhn, 6 SW 441, 86 Ky 678, 9 
KyL 725, 9 Am SR. 309 

Ohio—Kopp V. Baltimore, etc, R. 
Co. 26 Ohio CirCt 646 

25. Mont—Norton v Great North¬ 
ern K Co, 264 P. 166, 78 Mont 
273 

26. Ill.—Chicago, etc, R Co. v 
Averill, 79 NE 664, 224 Ill. 616. 

27. D.C—^Washington, etc, R. Co 
V Hickey, 6 AppDC 436. 

62 C.J p 169 note 31. 

28. Ohio—Kopp V Baltimore, etc, 
R Co, 26 Ohio Cir Ct 646 

52 C.jr p 160 note 32. 

29 . Mich—^Renders v. Grand Trunk 
R. Co, 108 N.W. 368. 144 Mich 387 

30. Ind—^New York, etc, R Co v 
Grand Rapids, etc, R. Co, 18 NB 
192, 116 Ind 60 

Kan—Missouri, etc., R. Co. v Mis¬ 


souri Pac. R Co., 175 P. 97, 103 
Kan 1 . 

31. N T.—Gorman v. New York, etc, 
R Co, 87 NB 682, 194 N.Y. 488 

32. Fla—IBTionda R, etc, Co v. 
Webster, 6 So. 714, 26 Pla. 394 

52 C J p 160 note 42 

Duty and liability of railroad to its 
passengers as to care of roadbed 
and tracks generally see Carriers 
S 739, 

33. Fla—^Florida R., etc, Co v 
Webster, supra 

52 C J. p 160 note 43. 

34. Me —^Llbby v. Maine Cent. R 
Co, 26 A. 948, 85 Me. 34, 20 LRA. 
812 

52 C J P 160 note 44. 

35. Me —^Libby v. Maine Cent. R 
Co, supra 

NC—Hardy v North Carolina Cent 
R Co. 74NC. 734. 
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36. Me.—^Libby v Maine Cent R 
Co., 26 A. 943. 86 Me. 34. 20 L.RA 
812 

N.C—^Hardy v North Carolina Cent 
R Co, 74NC. 734. 

37. Mo.—^McPherson v St. X^ouis, 
etc, R. Co, 10 S.W. 846, 97 Mo 
253. 

52 C J. p 160 note 47 

38. ir.S—St. Louis & S. F. R. Co 
V. Bishard, Kan, 147 F. 496, 78 
CC.A 62 

52 C J. p 160 note 48 

39. Me—^Libby v. Maine Cent R 
Co, 26 A. 943, 86 Me 34, 20 L.RA 
812 

52 C J. p 160 note 49. 

4a Me—^Libby v. Maine Cent R 
Co, supra 

62 C J p 160 note 49. 

41. La—^Kird v New Orleans, etc, 
R. Co, 29 So 729, 105 La 226. 

52 C.J. p 160 note 62. 
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trains without warning thereof.^^ The railroad 
must exercise particular caution where the engi¬ 
neer has had warning of the possibility of obstruc¬ 
tion at a particular place.'*^ 

Cars on track. Independently of a violation of 
rules, a railroad is liable i£ it permits a train to 
stand on a track without warning to other trains 
of the obstruction, under circumstances making 
such warning necessary for their protection.^^ Ac¬ 
cordingly, if it permits cars to stand on its tracks 
at night without lights to warn, or guards to give 
notice to, other trains which may be using the 
tracks, it is liable to anyone on the other tram 
injured thereby.^® 

Duty to discover. A railroad charged with the 
duty of inspection is liable if, because of its neg¬ 
ligent acts or omissions, it fails to discover and re¬ 
move the obstruction if put there by others^® 
However, ordinarily it is not bound to anticipate 
the placing of obstructions on the track by oth¬ 
ers, and to guard against their doing it;^^ and if 
its failure to discover the obstruction is due to no 
negligent act or omission of its own it will not 

be held liable.^8 

§ 696. -Animals 

A railroad company will be liable for Injuries to per¬ 
sons rightfully on its train caused by collisions with ani¬ 
mals on the track, where the railroad was guilty of neg¬ 
ligence In connection therewith. 

A railroad company will be liable for injuries 
to persons rightfully on its train caused by colli¬ 
sions with animals on the track where there was 
negligence either in the operation of the train,^^ 
or in allowing bushes to grow upon the right of 
way so as to conceal the presence of animals there¬ 
on, so or in failing to construct or maintain fences 
and cattle guards,®^ or in failing to remove from 
the track an animal killed or wounded by another 


of defendant's trains Where the railroad is not 
required to f^nce its tracks, its liability for in¬ 
juries due to collisions with animals must be 
grounded on other negligent acts or omissions S3 
The railroad’s liability for injuries to persons 
rightfully on its trains negligently caused by col¬ 
lisions with animals upon the track is not affected 
by the fact that the animal is a trespasser on the 
track S4 

§ 697. -Persons Liable 

One who wrongfully or negligently obstructs a rail¬ 
road track may be liable for injury done to the railroad's 
trains and property injured by collision with such ob¬ 
struction; the owner of animals may be similarly liable 
where he permits the animals to run at large in viola¬ 
tion of law or in a dangerous area. 

A person who wrongfully or negligently ob¬ 
structs a railroad track will, in the absence of con¬ 
tributory negligence on the part of the railroad 
company, be liable for injury done to its trains 
and- property by collision with such obstruc- 
tion.s® However, the owner of private cars placed 
on a siding by permission of, and at a place desig¬ 
nated by, the agent of the company will not be lia¬ 
ble merely because of its ownership of the cars 
for an injury to another employee of the company 
caused by a tram colliding with such cars.56 

Owner of animal. In jurisdictions where it is 
lawful for stock to nm at large, the mere fact of 
permitting it to do so is not such negligence as 
to render the owner liable to a railroad company 
m case the stock wanders upon an unfenced track 
and a collision occurs resulting in injury to the 
tram,®^ although even where it is lawful for stock 
to run at large the owner may permit it to do so 
under such circumstances as to render him liable 
to the railroad on the ground of negligence ^8 The 
railroad may recover for injuries to its trains 
against the owner of animals which are negligently 


42- La.—KIrd v New Orleans, etc, 
R Co. 29 So. 729, 106 La. 220 

Mo—^Martin v. Kansas City Soutli- 
ern R Co., App, 180 S W. 1006. 

43 . Tenn—^Louisville, etc., R. Co, v- 
McKenna, 13 Lea 280. 

52 OJ. p 160 note 64. 

44. Mo —^Martin v. Kansas City 
Southern R. Co, App, 180 SW 
1005 

Cars obstructing’ crossings see supra 
$ 693 a. 

45 . La—Strickland v. Louisiana R., 
etc., Co, 63 So. 888, 134 La. 238 

48. Va.—Virginia Cent. R Co v. 
Sanger, 16 Gratt 230, 66 Va 230 

47- N.T—New York, etc, R. Co. v. 


Atlantic Refining Co, 29 NJEl. 829, 
129 N.Y 597. 

52 C J. p 161 note 58. 

48. Md.—^BaJtUnore, etc., R. Co v. 
Walsh, 120 A. 716, 142 Md. 230. 

62 CJ p 161 note 69. 

49. Ill.—Atchison, etc, R Co v- 

Elder, 36 NE. 666, 149 HI. 173. 

62 C.J p 161 note 64. 

50. Ky—Louisville, etc., R. Co. v. 
Ritter, 2 KyL. 386. 

Tex—^Eames v. Texas, etc,'R. Co, 
63 Tex 660 

51. Ill —^Atchison, etc, R. Co. v. 

Elder, 36 N.B. 566, 149 HI. 173 

Wis —^Blair v Milwaukee, etc, R. 
Co., 20 Wis. 264. 

52. Tex,—Mexican Cent. R. Co. v. 
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Launcella, 28 SW 277, 87 Tex. 
277, 47 Ain.S R. 103 
63. La.—^Tillotson v. Texas, etc, R. 

Co., 10 So 400, 44 La.Ann. 96. 

54. Pa.—^Lackawanna, etc, R. Co. 
V Chenewith, 52 Pa 882, 91 Am D 
168. 

65. N.Y—New York, etc, R Co v. 
Atlantic Refining Co, 29 N.E. 829, 
129 N Y. 697. 

52 C.J. p 161 note 73.. 

56. Pa.—^Keeney v, Campbell, 64 A. 
687, 216 Pa. 630. 

57. La.—Jenkins v. New Orleans, 
etc., R. Co., 16 La Ann ng. 

58. Mo —Hannibal, etc., R Co. v. 
Kenney, 41 Mo. 271. 
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allowed to run at large in violation of law®9 or in 
the immediate vicinity of a dangerous crossing 
where it was probable that they would go upon 
the track However, the owner of the animal, 
even though negligent, is not liable if the railroad 
was also negligent in the operation of the train^i 
or had failed in its statutory duty to fence the 
track 

§ 698. Incompetency, Negligence, or Mis¬ 
conduct of Employees 

A railroad company is liable, in cases of injuries 
resulting from accidents to trains, for the incompetency 
of Its employees, and for all acts, negligent or willful, 
if performed within the scope of their employment 

In cases of injuries resulting from collisions or 
accidents to trains, a railroad company is liable for 
the incompetency of its employees,and for all 
acts done by them, whether negligent,6^ or willful 
or malicious,65 if performed within the scope of 
their employment,66 and even though the particu¬ 
lar act or means employed may have been unau- 
thori2ed.67 However, the railroad will not be liable 
for injuries resulting from unauthorized acts not 
within the scope of the servant’s employment.®8 

§ 699. Negligence or Wrongful Acts of Third 
Persons 

A railroad company Is not liable for accidents to 
trams caused by the negligent or wrongful acts of third 


persons not In Its employ and done without its knowl¬ 
edge or consent. 

A railroad company is not liable for injuries 
due to collisions or accidents to its trains caused 
by the negligent or wrongful acts of third persons 
not in the employ of the company and done with¬ 
out its knowledge or consent,®® even where such 
third persons are discharged employees^® and the 
injury is an indirect result of the discharge.*^^ 
However, where such third persons are acting in 
a particular transaction related to the railroad’s 
business under the direction of the servants of the 
railroad, the railroad is responsible for the injury 
resulting therefrom '^2 

§ 700. Contributory Negligence 

The plaintiff, prosecuting an action to recover for 
injury in connection with an accident to a tram, ordinari¬ 
ly cannot recover if his own negligence or wrongful act 
contributed directly to produce the injury complained of 

In accordance with general rules as to con¬ 
tributory negligence, plaintiff, prosecuting an action 
to recover for injury in connection with an acci¬ 
dent to a tram, cannot recover if his own negli¬ 
gence or wrongful act contributed directly to pro¬ 
duce the injury complained of.*^® This rule applies 
to actions by one railroad company against another 
railroad, or street railroad, company,or against 
a consignee to whom it has delivered goods,for 
damages to its trains; to actions by passengers^s 
or employees'^'^ of one company against the other 


59. Md.—^Annapolis, etc, B Co v 
Baldwin, 60 Md 88, 45 Am R 711 

60. Ind.—Sinram v Pittsburgh, etc, 
R Co , 28 Ind 244 

61. Conn —^Housatonic R Co v 
Knowles, 30 Conn 313 

62. Kan—Sherman v Anderson, 27 
Kan. 333, 41 AmR 414. 

63. Tnd—Grand Rapids, etc, R Co 

V Ellison, 20 N.B 136, 117 Ind 
234. 

64. Ind—^Pittsburgh, etc, R Co v. 
Kirk, 1 NE 849, 102 Ind 399. 

62 C J. P 162 note 87. 

65. Miss—^New Orleans, etc., R, Co 

V Allbntton, 38 Miss 242, 76 Am, 
D 98 

66 . Ind—^Pittsburgh, etc., B Co v 

Kirk. 1 N.B. 849, 102 Ind 399, 62 
Am.R. 676. ' 

52 C J P 162 note 87 

67. Canal Zone—IFitzpatnck v. Pa¬ 
nama R, Co, 2 Canal Zone 111 

52 C.J. P 162 note 91. 

66 . Cal —Stephenson v. Southern 
Pac Co, 29 P. 234, 93 Cal. 668, 27 
Am S R 223, 16 L.R Ah. 475. 

62 CJ, p 162 note 92. 

69< Ala —Williams v. Woodward 
Iron Co, 17 So 617, 106 Ala. 264. 
62 CXJ. p 162 note 93. 


70- Ga —^East Tennessee, etc, R Co 
V. Kane, 18 SB 18, 92 Ga 187, 22 
LRA 316 

71. Ga—Bast Tennessee, etc., R Co 
V. Kane, supra. 

62 C J P 162 note 96 

72. Ala—Georgia Pac R Co v Un¬ 
derwood, 8 So. 116, 90 Ala 49, 24 
Am SR 766. 

52 C.J. p 162 note 96 

73. Mo —^Tate v. Missouri-Kansas- 
Texas Ry Co. 93 SW.2d 878- 

Wis—^Foulkes v. Chicago, St. P, M 
& O Ry Co, 40 2SrW.2d 607, 266 
Wis 146 

52 C J. p 162 note 98. 

Negligence of railroad company pre¬ 
cluding recovery by railroad for 
injury to train against owner of 
animal see supra § 697. 

74. NJ—^New York, etc., R Co v. 
New Jersey Hlectric R. Co, 37 A 
627, $0 NJLaw 52, 88 I 4 .R.A. 616. 

62 O J P 162 note 99 

76. NT.—New York, etc, R. Co. v 
Atlantic Refining Co, 29 NB 829, 
129 NT 597 

62 C J. p 162 note 1 

76. Ind—Cincinnati, etc, R. Co. v. 
Acrea, 82 NE. 1009, 42 IndApp 
127 

52 C J p 162 note ,2 

129S 


77- Ky —Mitchell v Chesapeake, 

etc, R Co, 9 e W 2a 217, 225 Ky. 

465. 

52 C J p 163 note 3 
Contributory negligenoe shown 

( 1 ) Where plaintiff engineer failed 
to stop within four hundred feet 
fiom crossing as reguired by statute. 
—Foulkes V Chicago, St. P., M & O 
Ry. Co., 40 N.W2d 607, 258 Wis 146 

( 2 ) Where engineer of an engine 
operating on his employer's indus¬ 
trial tracks failed to look out for en¬ 
gines of defendant's railroad which 
engaged in switching operations on 
such tracks—Nashville, C & St. L 
Ry. Co. V. Skelton, 173 S.W.2d 948, 
26 TennApp 525. 

(3) Where plaintiff engineer in 
exercise of ordinary care must have 
observed that defendant's engineer 
was not going to perform his statu¬ 
tory duty at time when at plaintiff’s 
slow speed there was still time to 
have avoided collision,—^Poulkes v 
Chicago, St. P., M & O. Ry, Co, su¬ 
pra 

(4) Other oases see 62 OJ. p 168 
note 3 [aj. 

Ooutrlbutory uegligeaoe not shown 

( 1 ) Where the engineer of an in¬ 
dustrial tram colliding with a rail- 
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company; to actions by motormen or drivers o£ 
street cars against railroad companies ;78 to ac¬ 
tions by railroad employees against third persons 
for injuries due to obstructing the tracks ,''9 and 
to actions by licensees on tracks or engines.so Con¬ 
tributory negligence barring plaintiffs recovery 
IS based on the standard of ordmaiy care,^^ even 
in the case of employees on passenger trams, 82 as 
applied to plaintiffs acts at the time and place of 

the accident.83 

Negligence of fellow servant. An employee of 
one company who was not himself negligent is not 
precluded from recovering against another com¬ 
pany for its negligence by the fact that the negli¬ 
gence of a coemployee contributed to produce the 
injury,8* the fellow-serrant doctrine, discussed in 
Master and Servant §§ 321-333, having no appli¬ 
cation to actions for personal injuries not brought 
against the common master 85 Of course, where 
the coemployee's negligence is the sole contrib¬ 
uting cause, the emplo 3 'ee cannot recover, defend¬ 
ant in such case not being guilty of negligence 
causing the injury.88 

Contributory negligence as proxitncute cause. 
Contributory negligence, m order to bar recovery, 
must contribute directly as a proximate cause of 
the injury.87 However, mere negligence on the 
part of plaintiff, even though contributing to the 


injury', will not preclude a recovery for wanton or 
willful misconduct on the part of defendant,88 
or for failure of defendant to stop in time to 
avoid the collision, when it could have done so 
after it had discovered, or should have discov¬ 
ered, that plaintiff was in danger,®^ or for neg¬ 
ligence under the circumstances specified in a 
statute allowing recovery by plaintiff notwithstand¬ 
ing his contributory negligence.®^ 

§ 701. Proximate Cause 

In actions for damages or injurfes due to train acci¬ 
dents, there can be no recovery unless defendant’s neg¬ 
ligence was a proximate cause of the injury complained 
of. 

In actions for damages or personal injuries due 
to collisions or accidents to trains, there can be no 
recovery, although defendant was negligent, unless 
such negligence was a proximate cause of the in¬ 
jury complained of,®i and, where the injury is 
caused by the intervening wrongful act of an out¬ 
sider, defendant, although negligent, is not liable.®^ 
However, defendant's negligence will be held a 
proximate cause of any resulting injury occur¬ 
ring without the intervention of any independent 
agency which was the natural and probable result 
of such negligence.®® It is not necessary that the 
particular injury which m fact occurred should 
have been foreseen,®* nor is it necessary that de¬ 


road tram on a track jointly used by 
both railroads attempted to apply 
brakes of his tram m an improper 
manner when confronted with an 
emerg-ency arising from approach of 
railroad's train on the same track, 
and where he was proceeding at a 
speed of six miles an hour—^Alford 
V. liomsiana & A Ry. Co., La App, 
38 So 2d 258. 

( 2 ) Other cases.—Jeneary v. Chi¬ 
cago & Interurban Traction Co, 225 
Ill App. 122, affirmed 138 NE 203, 
306 111. 392—52 C.J p 163 note 3 [b] 

78- Wash—^North Coast Power Co 
V Cowlitz, etc, R. Co, 185 P 615, 
108 Wash 591 
52 C J. p 163 note 4. 

FlaantUTs duty of care 

Motorraan of trolley car approach¬ 
ing railroad grade crossing was 
bound to use care and caution of rea¬ 
sonably prudent man under circum¬ 
stances to ascertain whether train 
was approaching, and was not justi¬ 
fied m relying wholly on fact that 
gates were up, but was reguired to 
make reasonable use of his faculties 
to ascertain whether tram was ap¬ 
proaching—^Lane v Boston & M. R 
R, 192 ISTB. 597, 288 Mass 277. 
Contributory negligence shown 
Where street car motorman had a 
dear view down railroad track and. 


had he looked, would have seen rap¬ 
idly approaching tram and could 
have stopped slowly moving street 
car in place of safety; and fact that 
street car was stopped across rail¬ 
road side track did not reguire mo¬ 
torman to attempt to cross m front 
of rapidly approaching tram, Where 
there was no danger while on side 
track, so as to relieve motorman of 
contributory negligence —^Tate v 
Missouri-Kansas-Texas Ry. Co, Mo., 
93 S W2d 873. 

79. Mich—Glover v. Scotten, 46 N. 
W 936, 82 Mich 369. 

52 C.J p 163 note 5. 

80. XT S —^Hart v. Northern Pac R 
Co.. ND. 196 P. 180, 116 CCA. 
12 , certiorari denied 83 S.Ct. 114, 
226 U.S. 609, 57 L.Ed. 380. 

52 C J. p 163 note 6 . 

81. Ill.—Coulter V. Illmois Cent. R 
Co., 106 NE 258, 264 Ill 414. 

Minn.—Thompson v Chicago, etc, 
R. Co, 73 NW. 707, 71 Minn. 89. 

82. Mmn —Thompson v. Chicago, 
etc, R. Co , supra 

53 C J p 163 note 8 . 

83. Mo —Martin v. Kansas City 
Southern R Co., App., 180 S.W. 
1005. 

52 C.J p 163 note 9. 
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84. Ill.—Chicago, etc, R Co v. Vi- 
pond, 72 NE 22, 212 Ill. 199. 

52 C J. p 163 note 10 

85. Ill —Chicago, etc, R. Co v. 
Raidy, 67 NE 783, 203 Ill 310 

86 . Ill—Chicago, etc, R Co, v. Me- 
Kittrick, 78 Ill 619. 

87. La —Strickland v Louisiana, R , 
etc, Co, 63 So. 888, 134 La, 238 

52 C X p 164 note 16 

88 . Mo —Clark v. St Joseph Termi¬ 
nal R. Co . 148 SW. 472, 242 Mo. 
570. 

52 C.J. p 164 note 17. 

89. Ark —Chicago, etc, R. Co. v. 
Scott, 184 SW. 65, 123 Ark. 94. 

52 C J p 164 note 18, 

''Last clear chance" doctrine gener¬ 
ally see Negligence §§ 136-139. 

90. Miss —Mobile, etc., R. Co v. 
Campbell, 75 So 554, 114 Miss. 803. 

91- Kan —Chicago, etc, R, Co v^ 
Lacy, 97 P. 1026, 78 Kan. 622 
52 C,X p 164 note 22. 

92. N.T,—^Mars v. Delaware, etc.> 
Canal Co, 8 NT.S, 107. 

62 C J. p 164 note 24. 

93- Ala—^Kansas City, etc, R. Co 
<v. Lackey, 21 So 444, 114 Ala. 152 
52 C J. p 164 note 23. 

94. Ind.—Cincinnati, etc, R. Co. v. 
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fendant’s negligence, in order to be a proximate 
cause, should be the sole cause of the injury, a 
person being injured by the concurring negligence 
of two railroad companies being entitled to recover 
against either, and the contributing negligence 
of plaintiff not barring recovery against a defend¬ 
ant who, notwithstanding plaintiffs fault, could 
have prevented the collision and negligently failed 
to do so.®® 

§ 702, Actions 

Rules governing proceedings in civil actions gen¬ 
erally have been applied in actions growing out of 
collisions or accidents to trams, with respect to 
pleadings, as discussed infra § 703, evidence in¬ 
fra § 704, trial infra §§ 705-707, and damages in¬ 
fra § 709. 

Examine Pocket Parts for later cases. 

§ 703. - Pleading 

a. In general 

b. Plea or answer and subsequent plead¬ 

ings 

c. Issues, proof, and variance 
a. In General 

In actions for damage or injury growing out of eoili- 
sions or accidents to trains, the complaint must allege 
sufficient facts to show a cause of action. 

Rules as to the suflEiciency of declarations and 
complaints in civil actions generally have been 
applied in actions for damage to property or per¬ 
sonal injuries growing out of collisions or acci¬ 
dents to trains Accordingly, the complaint must 
allege sufficient facts to show a cause of action 
in favor of plaintiff against defendant,®® and it 


must allege facts showing a wanton or intentional 
injury,®® or failure to use due care to prevent a 
collision after discovering the danger,^ as the case 
may be, where such is the theory of recovery re¬ 
lied on The complaint must allege facts and not 
mere inferences or arguments,® and must not be 
uncertain or repugnant in its allegations.® While 
there must be an allegation of negligence on the 
part of defendant,^ a general allegation that the 
act which caused the injury was negligently done 
or omitted is sufficient without setting out the de¬ 
tails of the negligence,® However, the act com¬ 
plained of must be stated,® and, if the complaint 
undertakes to set out the details of the negligence 
causing the injury, its sufficiency must be tested 
by these special allegations.'^ If the negligent act 
and defendant's responsibility therefor are suffi¬ 
ciently set forth, it is not necessary to set out spe¬ 
cifically defendant’s duty in the premises,® or the 
authority of the servants whose acts resulted in 
the injury,® or that the servants of defendant were 
acting within the line or scope of their author- 
ity.i® 

Violation of statute, ordinance, or rules. Where 
the negligence relied on is the violation of a stat¬ 
ute or ordinance, the allegation must follow the 
words of,ii but need not negative the exceptions 
made by,^® the statute. An allegation of the ex¬ 
istence of the ordinance is sufficient, and the fil¬ 
ing of a copy with the complaint is not necessary.^® 

Contributory negligence. In most jurisdictions 
the complaint need not negative contributory neg¬ 
ligence on the part of plaintiff but, where such 
allegation is made or necessary, a general allega¬ 
tion that the injury occurred without any fault or 
negligence on the part of plaintiff is sufficient^® 


Acrea, 81 NB. 213, 82 NE. 1009. 
40 Ind App 150. 

95. Ill—Ohicagro, etc. K Co. v. 

Averill. 79 NB. 664. 224 Ill. 516 

52 CJ p 165 note 28 

96. Mo —^Missouri Pac R Co. v 

Chicago Great Western R Co, 71 
SW 1081, 98 Mo App. 214 

97. Ind —Chicago, etc, R Co v 

Marshall, 75 NB 973, 38 Ind App. 
217. 

98. Ind —Chicago, etc., R. Co. v. 

Marshall, supra. 

52 C JT p 165 note 33. 

99. Ala —^Alabama Great Southern 
R Co V. Hanbury, 49 So 467, 161 
Ala 35$ 

1 . Mo —Clark v St Joseph Ter¬ 
minal B Co, 148 SW. 472, 242 Mo. 
570 

2 . Ind —^Evansville, etc, R. Co. v. 
Krapf, 36 NB. 901, 143 Ind. 647. 

74 C. J S.—82 


3. Ala—^Highland Ave , etc, R Co. 

V South. 20 So 1003, 112 Ala. 642 

4. Ind —Evansville, etc, R. Co. v 
Krapf, 36 NE 901, 148 Ind 647. 

5. Ind—Evansville, etc., R. Co. v. 
Krapf, supra. 

52 C J p 165 note 39. 

6 . Cal —Stephenson v Southern Pac 
Co., 34 P. 618, 36 P. 407, 102 Cal 
143. 

Ind—Ohio, etc., R Co v. Selby, 47 
Ind. 471, 17 Am R 719. 

7. Ala—^Highland Ave, etc, R Co 

V South, 20 So 1003, 112 Ala 642 
Ind—^Baltimore, etc, R Co. v Klee- 

spies, 76 NE 1016, 78 NB 262. 
39 Ind App 151 

8 . Ind—Chicago Terminal Transfer 
R Co V Vandenberg, 73 NB. 990, 
164 Ind 470 

52 C J. p 165 note 42. 
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9. DC—Washington, etc, R Co. v. 
Hickey, 6 App DC. 436 

10. Ala —^Alabama Great Southern 
R. Co. V Hanbury, 49 So. 467, 161 
Ala 358 

52 C J p 165 note 44 

11 . Ala —^Highland Ave, etc, B. 
Co. V South, 20 So. 1003, 112 Ala. 
642 

52 C J p 165 note 45. 

12 . Ind —Cleveland, etc, R Co v. 
Gray. 46 NE 675, 148 Ind, 266 

52 C J p 165 note 46 

13. Ind.—^Madison, etc, R. Co. v. 
Taffe, 37 Ind. 361. 

14. Ind.—Southern Indiana R. Co. 
V. Peyton. 61 NE, 722, 167 Ind 690. 

52 CJ. p 166 note 48. 

15. Ind—^Pittsburgh, etc, R. Co. v. 
Martin, 61 N B 229, 157 Ind. 216— 
Evansville, etc, R Co v. Krapf, 
36 N.E 901, 143 Ind 647. 
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unless the inference of negligence arises as a 
necessary legal conclusion from the facts stated.^® 
However, no such negligence on the part of plain¬ 
tiff IS disclosed by his allegations that he proceed¬ 
ed over a railroad crossing in front of an approach¬ 
ing tram where the declaration also states that 
there was a dense fog^"^ In an action by a pas¬ 
senger of one railroad company against another 
for injuries caused by a collision, it is not neces¬ 
sary to allege that the company carrying plaintiff 
was without fault.i8 

Action against several defendants. Where an ac¬ 
tion is brought against several defendants, the 
complaint must charge the negligent acts specifical¬ 
ly against the particular defendant or defendants 
alleged to be guilty thereof and whether the 
negligent acts of several defendants are declared 
on as joint or several depends on the form of the 

allegations.20 

h. Plea or Answer and Subsequent Pleadings 

General rules as to the sufficiency of pleas or an- 
swers and subsequent pleadings apply in actions for 
damage or injury growing out of collisions or accidents to 
-trains. 

Rules governing the sufficiency of pleas or an¬ 
swers and subsequent pleadings in civil actions 
generally have been held to apply to such plead¬ 
ings in actions for damage to property or per¬ 
sonal inj’uries growing out of collisions or acci¬ 
dents to trains,21 and to demurrers thereto.22 

Violation of rules by plaintiff. Where defendant 
sets up in defense a violation of rules by plaintiff, 
defendant must set out in his plea, if the rules al¬ 
leged to have been violated are the rules of plain¬ 
tiffs employer, that they were made for defend¬ 


ant’s benefit, or that defendant was in some \say 
connected lherewith,-3 or, if they are defendant’s 
rules, that plaintiff, employed by another road, was 
subject to them.2*i 

c. Issues, Proof, and Variance 

In order to authorize a recovery In actions for dam¬ 
age to property or personal injuries growing out of col¬ 
lisions or accidents to trains there must be proof in 
support of all the material allegations of the complaint. 

In accordance with rules governing issues, proof, 
and variance in civil actions generally, and par¬ 
ticularly in negligence actions, in order to author¬ 
ize a recovery in actions for damage to property or 
personal injuries growing out of collisions or ac¬ 
cidents to trains there must be proof in support of 
all the material allegations of the complaint ;25 
but an immaterial allegation not essential to es¬ 
tablish the cause of action need not be proved 26 
The allegations and proof must correspond and 
any material variance is fatal to a recovery,27 so 
that there can be no recovery on a cause of ac¬ 
tion different from that alleged in the complaint,28 
and if the complaint sets out the particular acts 
of negligence constituting such cause of action 
the issues must be restricted to the acts specified 29 
However, no variance should be regarded as ma¬ 
terial where the allegations and proof substantially 
correspond or the variance was not such as to 
mislead or prejudice the other party 20 

Under a complaint alleging "wrongful, wanton, 
or intentional negligence” on the part of defend¬ 
ant’s employees, plaintiff may recover on proof 
pf wantonness or willfulness not amounting to 
intentional wrongdoing;2l and, under a petition 
charging that defendant’s trainmen neglected to 


16. Ind.—^Evansville, etc., R. Co. v, 
Erapf, supra. 

17. Minn.—St. Paul Southern Elec¬ 
tric R. Co. V. Flanagan, 164 N.W. 
5S4, 138 Mmn. 123. 

18. Ind.—^Pittsburgh, etc., R. Co, v. 
Spencer, 98 Ind 186. 

19. Ind.—Chicago, etc., R Co. v 
Marshall, 75 N.E 973, 38 IndApp 
217 

20 . N* C.—^Hough V. Southern R. Co,, 
57 SE. 469, 14^ N.a 692. 

52 C J. P 166 note 55. 

. 21 . Ala.—Southern R Co v. Har¬ 
rison, 67 So. 597, 191 Ala- 436. 

52 <0 J. P 166 note 57. 

Plea held bad as mere oonolitBloii 
In a suit for death of a conductor 
on another railroad in a collision at 
a grade crossing of defendant's road, 
a plea that the accident would not 
:have happeneil but for decedent's < 


negligence, while crossing defend¬ 
ant's track, which proximately con¬ 
tributed to his death, was bad as 
stating a mere conclusion,—Alabama 
Great Southern R Co. v Hanbury, 
49 So. 467, 161 Ala 358 
22 Ala—^Alabama Great Southern 

R. Co V Hanbury, supra. 
SuffldeiLoy of demurrer to raise ob- 
JectiLoii 

In a suit for death of a conductor 
I on a tram, where a defense was that 
I it was caused by the engineer's neg- 
! ligence, which was imputable to the 
I conductor, a demurrer to the plea 
that it set out no defense, failed to 
show decedent's negligence, and did 
not sufficiently state facts constitut- 
mg contributory negligence, etc., was 
sufficient to reuse objection that the 
plea did not allege that the negli¬ 
gence charged proximately contrib¬ 
uted to the death—Alabama Great 
Southern R. Co. v. Hanbury, supra. 
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23. Ala—Southern R Co v Harri¬ 
son, 67 So 597, 191 Ala 436 

24. Ala—Southern R Oo. v. Harri¬ 
son, supra. 

25. Ga.—^Heins v. Savannah, etc., 
R. Co, 40 SE. 710, 114 Ga 678 

26. III.—Chicago, etc, R, Co. v 
Vipond, 72 KE 22, 212 Ill 199. 

27. Ala.—Alabama Great Southern 
R Co. V. Hall, 17 So 176, 106 Ala 
599. 

62 C J. p 166 note 63 

28. Mo—Ely v St. Louis, etc, R. 
Co, 77 Mo. 34. 

29. Mo.—Garven v. Chicago, etc, R, 
Co, 76 SW 193, 100 Mo.App. 617. 

30. Tex—Texas, etc, R Co v Bar- 
ion, 23 SW. 637. 4 Tex Civ.App. 
546 

52 C J p 166 note 66. 

3L Ala —Southern R. Co v Bon¬ 
ner, 37 So. 702. 141 Ala. 617. 
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stop until the collision causing the injury, plaintiff 
may recover on the basis of the issue of last fair 
chance being in the case 32 in jurisdictions where 
contributory negligence is matter of defense, it is 
for defendant to establish plamtiif^s contributory 
negligence by proof, as appears infra § 704 a, 
but plaintiff’s own evidence may be considered in 
determining this question and may be sufficient to 
show contributory negligence.32 

Evidence admissible under pleadings Evidence, 
in order to be admissible, must conform to the al¬ 
legations of the complaint, and, if the complaint 
specifies the acts of negligence relied on, evidence 
of negligence in other respects is not admissible 
but evidence of defects in the roadbed other than 
that alleged to have been the immediate cause of 
the injury complained of is admissible in support 
of an allegation of gross negligence as to the con¬ 
dition of the roadbed and a claim for exemplary 
damages ,35 and evidence not admissible to prove 
negligence not charged against one defendant may 
still be admissible as tending to show that the oth¬ 
er defendant was free from blame 36 Under a com¬ 
plaint alleging negligence of defendant’s employees 
operating and in charge of its tram, evidence of 
negligence on the part of any one of the employees 
is admissible, the complaint not charging joint neg¬ 
ligence of them all 37 An ordinance is not admissi¬ 
ble m evidence unless specially pleaded if rhe ac¬ 
tion IS based on the ordinance, but is admissible 
in a common-law action as evidence of negligence, 
where the ordinance does not itself give the right 
of action but merely prescribes a duty to be per- 
formed.38 

§ 704. - Evidence 

a. Presumptions and burden of proof 
b Admissibility 
c. Weight and sufficiency 

a. Fresiumptions and Burden of Proof 

The burden of proof on particular issues Is on the 

32. Iowa—Cahill v. Chicag-o, etq, 

R. Co, 121 'N W 663, 143 Iowa 162 

33. Wis.—■Waterman v. Chicag:o, etc, 

R Co, 62 N.W. 247, 1136. 82 Wis 
613. 

34 « Mo.—Garven v. Chicago, etc, R 
Co, 76 SW 193, 100 Mo App 617 
62 C J. p 166 note 72. 

35 . Tex.— Texas, etc, R Co, v De 
Mtlley, 60 Tex. 194 

36. Mo—Knox V. Missouri, eta, R 
Co, 203 SW 226, 199 Mo.App. 64, 

37 . Ala.—Southern R Co, v Stol- 
lenwerck, 52 So 204, 166 Ala. 566. 


person setting up the affirmative and seeking a benefit 
therefrom. Generally no presumption of the defendant's 
negligence arises from the fact of collision, but there is 
a presumption that the plaintiff performed his duty and 
used due care. 

In accordance with rules governing presump¬ 
tions and burden of proof m civil actions, the bur¬ 
den of proof on particular issues in actions for dam¬ 
age to property or personal injuries growing out 
of collisions or accidents to trams is on the per¬ 
son setting up the affirmative and seeking a benefit 
therefrom,39 as, for example, on plaintiff, who has 
alleged subsequent negligence, to show that de¬ 
fendant’s trainmen discovered the peril in time to 
have averted the collision,^® but on a defendant, 
who has alleged that a crossing is equipped with 
interlocking switches and so within the exception to 
the statutory rule requiring stopping before cross¬ 
ing, to prove the facts bringing the crossing with¬ 
in the exception.'^! 

As to defendants negligence. While, as between 
a passenger and the railroad carrying him, a pre¬ 
sumption of negligence arises from the fact of col¬ 
lision, as discussed in Carriers § 764 f (2), the 
rule, except in so far as a statute provides other- 
wise,^3 IS that as between a passenger on one road 
and another railroad,^3 or an employee of one road 
during the course of his employment and another 
railroad,^^ a presumption of negligence on the part 
of the second railroad does not arise from the fact 
of collision In such cases the burden is on plain¬ 
tiff, unaided by any presumption, to establish de¬ 
fendant’s negligence,4 5 and that it was the proxi¬ 
mate cause of the injury."*® However, where the 
cause of the collision is shown to have been some 
agency within the control of defendant railroad, a 
presumption of negligence, not from the collision 
but from the proved cause of the collision, does 
arise which defendant must meet,*7 but defend¬ 
ant cannot in such case claim as against an em¬ 
ployee of another railroad the benefit of a pre¬ 
sumption, available to it as against its own em¬ 
ployees, discussed in Master and Servant § 501 a 

Kuhn, 6 SW. 441, 86 Ky, 678, 9 
KyL. 726, 9 Am SR. 309 
52 CJ. p 167 note 81. 

44. HI,—^Bnmmer v Illinois Cent 
R Co, 101 Ill App 198 

45. Pa—^Koller v Pennsylvama R, 
■Co, 40 A 2d 89, 361 Pa. 60. 

62 CX p 167 note 83 

46. Mont—^Norton v. Great North¬ 
ern R. Co, 278 P. 621, 78 Mont 
273. 

47. SD—Sioux Falls Tract. System 
V. Great Northern R. Co, 162 N. 
W 740, 39 SD 17 

62 C.X p 167 note 85. 


38. Ind.—^Madison, etc, R. Co v 

Taffe, 37 Ind 361 

Mo —^Mulderig v St, Louis, etc , R 
Co, 94 SW 801, 116 Mo App 656 

39. Ala—^Toung v. Woodward Iron 
Co, 113 So 223, 217 Ala. 330 

4a Ala—Young v. Woodward Iron 
Co., supra. 

41. Ala—^Toungr v. Woodward Iron 
Co, supra. 

42. Miss —^Mobile, etc, R Co. v 

Campbell, 76 So 654, 114 Miss. 803 

52 C.X p 167 note 80. 

43 . Ky—Central Pass R. Co. v. 
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(4), that the car was properly equipped with 
brakes 

As to contributory negligence. Where the ques¬ 
tion of performance of duty by plaintiff is in¬ 
volved in an issue of contributory negligence, there 
is a presumption of performance of duty and of 
due care,which is strengthened wherever there 
is evidence in the case supporting the presump¬ 
tion »50 and under the proper circumstances vari¬ 
ous other presumptions may be indulged In 
jurisdictions where contributory negligence is mat¬ 
ter of defense, the burden is on defendant to es¬ 
tablish it 52 

b. Admissibility 

General rules as to the admissibility of evidence apply 
In actions growing out of collisions or accidents to trains. 

Rules governing the admissibility of evidence 
in civil actions generally, and particularly in neg¬ 
ligence actions, have been applied m actions grow¬ 
ing out of collisions or accidents to trains.53 Evi¬ 
dence, in order to be admissible, must consist of 
statements of fact as distinguished from expres¬ 
sions of opinion,®^ unless in the form of expert tes¬ 
timony from one qualified to give it ;55 and it must 
be relevant to the matters in issue.56 However, 
evidence not admissible to establish grounds of re¬ 
covery may still be admissible to show conditions 
at the time, and in explanation or rebuttal of oth¬ 
er evidence.57 Thus, while evidence of other dis¬ 
tinct acts of negligence not contributing to the in¬ 
jury is not admissible as tending to prove the neg¬ 


ligence causing the injur>',58 may be admissible 
for other purposes,®^ such as to test the memory 
of a witness.50 Evidence of other wrecks or acci¬ 
dents occurring at other places is not admissible,51 
but, in case of accidents alleged to be due to de¬ 
fects in the track or switches, evidence is admis¬ 
sible of other accidents at the same place from 
the same cause if accompanied by proof that the 
condition existing at such times was substantially 
the same 52 

While generally speaking the evidence should 
be limited to the time, place, and circumstances of 
the particular accident complained of,53 this rule 
cannot be applied with absolute strictness.54 So 
in actions based on a defective condition of the 
track, roadbed, switches, or signal devices, evi¬ 
dence as to their condition shortly before or after 
the accident is admissible as tending to show their 
condition at that time;55 but the evidence is not 
admissible if it relates to a time too remote to per¬ 
mit a just and fair inference that the condition was 
substantially the same at the time of the accident®6 
unless it is accompanied by other direct evidence to 
this effect.®"^ It is also ordinarily held that evi¬ 
dence is not admissible as to defects in the track 
or roadbed at places other than that where the ac¬ 
cident occurred and which it is not shown could 
have contributed to the injury complained of,®5 
even though they are in the same vicinity. 5 3 On 
the other hand, such evidence has been admitted to 
rebut evidence as to condition at other places in¬ 
troduced by the adverse party,^0 or where the ad- 


•48. Mo—^Mondy v St. Louis Dressed 
Beef, eta, Co, 130 S.W. 476. 149 
Mo App, 413. 

-49. Minn.—St. Paul Southern Elec¬ 
tric B Co. v. Flanagan, 164 NW. 
584, 138 Minn. 123. 

52 C.J. p 167 note 91 

50. HI—Coulter V. Illinois Cent. R 
Co. 106 NE 258. 264 HI. 414. 

51. Tenn,—Nashville, C. & St L 
Ry. C6. V. Skelton. 173 S W 2d 948, 
26 Tenn.App. 525 

platnttirg knowledge of custom 
An engineer who had been operat¬ 
ing an engine on industrial tracks 
for several years was presumed to 
have known of the custom that there 
was no right of way between his en¬ 
gine and a railroad locomotive while 
jloing switching operation upon the 
industrial line owned by his employ¬ 
er and located within employer's 
plant and that each crew had to look 
out for itself —Nashville, C & St. L 
JRy. Co. V. Skelton, supra 

52. Mass—^Lane v. Boston & M. B. 

R., 192 NB, 597, 288 Mass. 277. 

52 C.J. p 167 note H. 1 


[53. Ark.—^Little Bock, etc, R Co 

V Harrell. 26 SW 117, 68 Ark. 454 
54. Ill —Chicago, etc, R. Co v. Vi- 

pond, 72 NE 22, 212 HI 199. 

53 C J. p 168 note 1 

55- Ark—St Louis, etc, B Co. v 
Dysart, 116 SW. 224. 89 Ark. 261. 

52 C J. p 168 note 2. 

56- Pa —^Bunting v Pennsylvania 
R. Oo„ 12 A. 448, 118 Pa 204. 

52 CUT p 168 note 3 

57- Ohio—^Louisville, etc, R, Co 
V, G-reene, 160 N.E. 495, 26 Ohio 

I App. 392 
52 C J. p 168 note 4 
[58- Ark—^Little Rock, etc, R. Co 

V Harrell, 25 S.W. 117, 58 Ark 454 
Ky.—^Louisville, etc, R. Co v. Pox, 

11 Bush 495. 

59- N.T.—Stodder v. New York, eta, 
R. Co., 2 NYS. 780, 50 Hun 221, 
affirmed 24 NE 1092. 121 N.Y. 
655. 

ea N.Y.—stodder v. New York, eta, 
R Co., supra 
52 C J. p 168 note 7. 

61. Tex.—^Missouri Pac. R Co. v 
Mitchell. 12 S,W. 810, 76 Tex. 77— 
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Pordyce v Withers, 20 S.W 766, 
1 Tex Civ App 640 

62. Ind —Cleveland, etc, R Co v. 
Newell, 3 NE 836, 104 Ind. 264, 
64 Am R 312 

52 C J. p 168 note 9 

63. Tex —^Missouri Pac R Co. v 
Mitchell, 12 SW. 810, 75 Tex 77 

64- Mo —Btoher v St Louis, etc, R. 

Co., 4 S.W. 389, 91 Mo 609 
52 C.J. p 168 note 11. 

65. Wis—Stewart v Everts, 44 N 
W. 1093, 76 Wis. 36, 20 Am S B. 17. 

52 C J. p 168 note 12. 

66. Mo—Stoher v St Louis, etc, 
R Co. 4 SW 389, 91 Mo. 609. 

62 CJ. p 169 note 13 

67. Ill,—Jacksonville Southeastern 
R. Co. V. Southworth, 25 NE. 1093 
135 Ill 250 

52 C J. p 169 note W. 

68. Minn.—^Morse v. Minneapolis, 
etc. R. Co., 16 NW 858. 30 Minn. 
465. 

62 C.J. p 169 note 16. 

69. Minn —^Morse v. Minneapolis, 
etc, R. Co. supra 

70. Ky.—Ohio Valley R. Cow v. ,Wat- 
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verse party by immediate repairs at the place of 
the accident has made evidence of condition at the 
time and place of the accident impossible,'^! or 
where it is charged that defendant permitted its 
road to become wholly unsafe for travel over it 
and both actual and exemplary damages are 
claimed, 72 or when the negligence alleged is in op¬ 
erating a tram at a rapid speed over a defective 
track 73 

Ordinances. A municipal ordinance limiting the 
rate of speed of trains is admissible on the issue 
of defendant’s negligence in the operation of the 
tram,74 and also on the question of contributory 
negligence on the part of a person in charge of 
a street car m using a railroad crossing,75 but 
such an ordinance is not admissible to charge an 
employee on a tram with contributory negligence 
where he had nothing to do with its operation 76 

Rules. Rules of the railroad with respect to the 
operation of trams under conditions similar to those 
at the time the accident occurred are admissible77 
in the absence of evidence of annulment and no¬ 
tice of annulment to plaintiff employee who was 
governed thereby.78 However, evidence is not ad¬ 
missible of rules adopted after the accident requir¬ 
ing certain precautions under similar conditions.73 
Rules made by a board of railroad commissioners 
governing the movement of trains at crossings 
are not admissible unless it is shown that they have 
been served on, or m some manner brought to the 
loiowledge of, the company against which they are 
^offered in evidence, 20 and the printed rules of the 
railroad are not admissible to show contributory 
negligence on the part of an engineer in the ab¬ 
sence of evidence that such rules were m force at 


the time of the injury and applied to the place 
where it occurred.®! 

Contracts between railroads governing the oper¬ 
ation of their trams, if relevant to the issue, are 
admissible,82 as, for example, a contract between 
a steam railroad and a street railway governing 
operations at crossings providing that the street¬ 
cars should be stopped and the way ascertained to 
be clear before crossing,8® or a contract exempt¬ 
ing the railroad from any duty to protect the cars 
and employees of the street railway company,®^ 
or a contract between two railroad companies that 
one of them shall stop its trains before crossing 
and give the other company the right of way 8® 

Custom or usage. Evidence as to prevailing cus¬ 
toms or usages in the operation of trains has been 
held to be admissible.®® Thus, in case of a colli¬ 
sion between the trains of two companies in a 
switch yard, evidence of the environment and usual 
manner of conducting the business involved at the 
place of injury is competent as bearing on the 
acts and conduct of the parties ;87 but evidence of 
the use of interlocking switches and signal devices 
at other crossings is not admissible to show neg¬ 
ligence for failure to install them at the crossing 
where the accident happened, in the absence of 
evidence showing similarity of conditions and op¬ 
erating requirements at this and other crossings 8® 

Repairs after collision Evidence of repairs or 
alterations made after the accident complained of is 
not admissible as evidence of a defective or in¬ 
sufficient condition existing at that time or an ad¬ 
mission of negligence on the part of the company,®® 
although there is some authority to the contrary 


son, 21 S.W. 244, 93 Ky 654, 14 
KyL 611, 40 Am S R 211, 9 L.R, 
A. 310. 

•62 C J p 169 note 17. 

*71. N T.—^Murphy v New York Cent 
R. Co, 66 Barb 126. 

•72. Tex —Texas Trunk R Co v. 
Johnson, 25 SW. 417, 86 Tex 421, 
disapprovinff in part, Civ App, 25 
e.W. 740—Texas, etc, R Co v. De 
Milley, 60 Tex 194 

'73. Ill—Jacksonville Southeastern 
R Co. V Southworth, 25 N H 1093, 
135 Ill. 250. 


•74. Ind —Madison, 
TafCe, 37 Ind. 361. 

eta, 

R. 

Co. V. 

75. Ind.—^Madison, 
Taffe, supra. 

eta. 

R, 

Co. V, 


76. III.—Chicago, etc, R. Co v VI- 
pond, 72 NE 22, 212 Ill. 199. 

77. Tex.—St. Louis, etc, R. Co v 
Andrews, 99 S W. 871, 44 Tex Civ. 
App 426. 

^2 C.J. p 169 note 26. 


78. Mo —^Martin v Kansas City 
Southern R Co, App, 180 SW 
1006 

79. Tex—St Louis, etc, R Co. v 
Andrews, 99 SW 871, 44 Tex Civ. 
App 426, 

80. Kan.—Chicago, etc, R. Co v. 
Ransom. 44 P. 6, 66 Kan 669 

81. Ind—^Pittsburgh, etc, R. Co v. 
Martin, 61 NB 229, 157 Ind 216. 

82. NT—'Connolly v New Tork 
Cent, etc. R Co, 66 NTS 118, 35 
App Biv 609 

83. NY—Connolly v. New Tork 
Cent, etc, R Co., supra 

84. NY —Cox V Delaware, etc, Co , 
112 NTS 443, 128 App,Div. 363. 

85. NT.—Wood v New Tork Cent, 
etc, R Co, 70 N.T. 196 

86. Ill.—Gourley v. Chicago & E. 1. 
R Co, 14 N,B2d 842, 296 Ill App 
160. 


Stopping at less than prescribed dis¬ 
tance 

Evidence of custom of engineers 
to stop at signs erected closer than 
eight hundred feet from crossing 
was admissible on issue of negli¬ 
gence, notwithstanding statute re¬ 
quiring engineer to stop eight hun¬ 
dred feet from crossing—Grourley v 
Chicago & E. I. R Co, supra. 

87. IIJ.—St Louis Nat Stock Yards 
V. Godfrey, 66 NB. 90, 198 Ill. 288 

62 C.J. p 169 note 38. 

88. NT—Cox V Delaware, etc., Co, 
112 N.T.S. 443, 122 App Div. 363 

62 C J. p 169 note 39. 

89. N.H.—Aldrich v Concord, etc, 
R. Co, 29 A 408, 67 N.H 260. 

62 C J p 170 note 40 

90. Kan.—St Louis, etc, R. Co v. 
Weaver, 11 P 408, 36 Kan. 412, 67 
Ain.R. 176. 
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nor is evidence of reconstruction in a different man¬ 
ner admissible as an admission of original negligent 
construction.^! However, such e\ndence if prop¬ 
erly limited to the purpose for which it is intro¬ 
duced is admissible to rebut evidence on the part 
of defendant that no repairs or alterations had 
been made after the accident,®^ or that the condi¬ 
tions causing the accident could not have been pre- 
vented,^3 or for the purpose of explaining other 
evidence- 

c. Weight and Sufficiency 

General rules as to the weight and sufficiency of evi¬ 
dence apply in actions growing cut of collisions or acci¬ 
dents to trains. 

Rules governing the weight and sufficiency of 
evidence in civil actions generally, and particularly 
in negligence actions, have been applied in actions 
for property damage or personal injuries grow¬ 
ing out of collisions or accidents to trains.^^ Ac¬ 
cordingly, in order to authorize a verdict for plain¬ 
tiff there must be some evidence tending to show 
negligence on the part of defendant and that such 
negligence was the cause of the injury complained 
of, 96 and freedom from negligence on the part of 
plaintiff contributing thereto, where that issue has 
been made,^*^ 


§ 705. - Questions of Law and Fact 

It IS ordinarily for the jury to determine questions 
of fact where the evidence is conflicting or subject to 
different conclusions, such as questions as to defendant's 
negligence, plaintiff's contributory negligencev and proxi¬ 
mate cause. 

Questions of fact in actions for property damage 
or personal injuries growing out of collisions or 
accidents to trains are ordinarily for the jury to 
determine where there is any evidence reasonably 
tending to support the issues made by the plead¬ 
ings, 9 ^ or where the evidence is conflicting or dif¬ 
ferent conclusions might reasonably be drawn 
therefrom.9® On the other hand, if there is no evi¬ 
dence reasonably tending to support the issues,! 
or if the evidence is undisputed and of a character 
to admit of only one conclusion therefrom,^ the 
question is one of law for the court to determine 
without the intervention of a jury. Thus, where 
there is no evidence produced to sustain the mate¬ 
rial allegations of the complaint, a nonsuit is prop¬ 
erly granted,^ or the court may direct a verdict for 
defendant but the failure to prove an immaterial 
averment is not ground for directing a verdict.^ 

Negligence, It is ordinarily a question for the 
jury whether, under all the facts and circumstances 
shown, defendant was guilty of negligence® or of 
noncomphance with statutory requirements.*^ 


91. Colo—SUaxisas Pac. R. Co. v. 

Miller, 2 Colo 442. 

52 C J. p 17© note 41. 

92- Tex —SF'ordyce v. Moore, Civ. 

App, 22 S W 235—Pordyce v 

Withers, 20 S.W. 766, 1 Tex.Civ. 
App. 640 

93- Tex.—St Louis, etc, R Co. v. 
Johnston, 15 S W. 104, 78 Tex 636 

94- Tex.—St. Loms, etc, R. Co v. 
Johnston, supra. 

62 C J. p 170 note 44. 

95- Ind —Southern Indiana R. Co. v. 
Messick, 74 N'.B. 1097, 86 IndLApp 
676 

Evldenoo held snltlclent 

To show that plaintilC was an in¬ 
vitee on defendant's pushcar,—Var- 
ley V. Consolidated Timher Co., 189 
P.2d 584, 172 Or. 167. 

96. Ind —Southern Indiana R. Co. 
V. Messick, 74 K-B. 1097, 85 Ind. 
App 676. 

52 C J p 170 note 47. 

Evidence held snAoient 

(1) In general.—Sweet v. Terminal 
R Ass'n of St. Louis, Mo., Ill S.W. 
2d 1000. 

(2) To show negligence. 

Ill—Gourley v. Chicago & B. L R. 
Co., 14 3SrE.2d 842, 295 Ill.App. 160. 


La.—Alford v. Louisiana & A. Ry. 

Co, App , 38 So 2d 258. 

Mass—^Lane v Boston & M R. R, 
192 NE 697, 288 Mass. 277 
Minn—O'Connor v. Chicago, M, St. 
P & P. Ry Co., 251 NW 674, 190 
Minn. 277, followed in 263 NW. 
670, 190 Minn 290, certiorari de¬ 
nied Chicago, M., St. P. & P R Co. 
V. O'Connor. 64 SCL 860. 292 U.S. 
651, 78 L Ed 1500. 

Or.—Varley v. Consolidated Timber 
Co., 139 P.2d 684, 172 Or 167. 

62 C.J. p 170 note 47 Ea]. 

Evidence held Insnffldent 
Mo.—Sweet v. Terminal R. Ass'n of 
St. Louis, App., Ill SW.2d 1000 
NC.—^Bnttain v. Atlantic & Y. Ry. 
Co., 9 SB 2d 416, 217 NC. 737 

97, NT—Albert v. Sweet, 22 NB. 

762. 116 N.T. 363. 

Contributory n^rllgenoe proved 
Tenn.—Nashville, C. & St L. Ry. 
Co V. Skelton, 178 S.W.2d 948, 26 
Tenn.APP. 625. 

62 C J p 170 note 48 [b]. 

€k>ntribi3Ltory negligence disproved or 
not proved 

lU—Gourley r. Chicago & B L R. 

Co., 14 N B.2d 842, 296 Ill.App. 160. 
La—Alford v. I»ouisiana & A. Ry, 
Co, App., 38 So.2d 268. 

Or.—Varley v. Consolidated Timber 
Co., 139 P2d 684. 172 Or. 167. 

62 C J. p 170 note 48 [a]- 

1302 


98. Mass —^Robertson v. Boston, etc, 
R. Co. 36 NB 775. 160 Mass 191 

62 C,J. p 171 note 61. 

99. Ind.—Chicago Terminal Trans¬ 
fer R. «Co. V Vandenberg, 73 NB. 
990, 164 Ind 470 

62 C J p 171 note 62 

1. Pa—Smith V Philadelphia, etc, 
R. Co, 81 A. 297, 232 Pa 323. 

2- Ala—BCines v Wimbish, 85 So. 
766, 204 Ala. 360 

3- Ga—^Helns v Savannah, etc. R. 
Co, 40 S.E. 710, 114 Ga 678. 

4. TJ.S.—Pennsylvania R. Co. v. Mar¬ 
tin. N.J., 111 P, 686, 49 CCA. 474, 
65 LR,A. 361. 

Ill —^Brimmer v. Illinois Cent R. Co., 
101 ni.App. 198. 

5. HI.—Chicago, etc, R Co. v. Vi- 
pond, 112 Ill App 658, affirmed 72 
N.B. 22, 212 Ill. 199 

62 aJ. p 171 note 66. 

6. Ind.—^EJvansville & T. BL R, Co. 
v Hoffman, 106 N.E. 788, 66 Ind- 
App. 530 

Mass—Lane v Boston & M. R. R, 
192 NB 697, 288 Mass 277. 

Mo.—^Eubank v. Kansas City Ter¬ 
minal Ry. Co., 142 S.W2d 19, 346 
Mo. 486—Berry v. K'fi.TiMft.g City 
Public Service Co., 108 S.W.2d 98, 
841 Mo. 658. 

52 C.J. p 171 note 67. 

7. Or.—^Varley v Consolidated Tim¬ 
ber Co, 139 P 2d 684, 172 Or. 167. 
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Whether the negligence of defendant was wanton* 
or continued after he saw the peril, when in the 
exercise of reasonable care he might have avoided 
the collision,® is generally a question of fact for 
the jury However, the question of negligence 
should not be submitted to the jury where the evi¬ 
dence thereon is legally insufficient,^® 

Contributory ncgligcvce It is ordinarily a ques¬ 
tion for the jury whether plaintiff was guilty of 
a failure to exercise due care under the circum¬ 
stances,^ t which contributed to the injury com¬ 
plained of nor will the fact that plaintiff’s tes¬ 
timony is the only testimony in the case negativ¬ 
ing contributory negligence affect the operation of 
this rule Also for the jury is the question wheth¬ 
er plaintiff, admittedly in the exercise of due care 
up to the time of discovering the danger, used due 
care thereafter in avoiding the collision As be¬ 
tween an employee of one railroad or street railroad 
and another railroad, it is generally a question of 
fact for the jury whether the employee observed 
rules and regulations,!^ and whether the employee’s 
nonobservance of rules was a want of due care,!® 
especially where the rule places no absolute duty 
on the engineer but makes the operation of the 


train under conditions stated a matter of his judg¬ 
ment and discretion.!^ Even where the violation 
of the rule constitutes a want of due care on the 
part of plaintiff, the question whether or not it 
contributed to the injury may be, and ordinarily is, 
a question of fact for the jury!® xhe existence 
of facts and conditions bearing on the issue of 
plaintiff’s due care is a question of fact for the 
jury where the evidence is conflicting!® 

Proximate cause. Whether defendant’s negli¬ 
gence was the proximate cause of the injury com¬ 
plained of is ordinarily a question of fact for the 

jury.20 

§ 706. - Instructions 

General rules as to Instructions apply in actions grow¬ 
ing out of collisions or accidents to trains. 

Rules governing instructions in actions gener¬ 
ally, have been applied in actions to recover for 
injuries received in a collision or accident to 
trains.2! Thus, they have been applied to instruc¬ 
tions as to the liability of a railroad company to 
a passenger on a car of a street railway company 
injured in a collision,2* or to a passenger of an- 


8. Ala—Southern K Co v Harri¬ 
son, 67 So 697, 191 Ala 436 
62 C J P 171 note 68. 

9- Ala—^Alabama Great Southern K 
Co V Hanbury, 49 So 467, 161 Ala 
358 

52 C J P 171 note 69. 

10. Cal —McNeil v Bast Bay St 
Rys, 32 P2d 698, 220 Cal 691 

62 C.J P 171 note 70. 

11. Ill —Chicago, etc., R Co. v 
Raidy, 67 N B. 783, 203 Ill 310. 

52 CJ. P 171 note 72. 

Contributory negrligrenoe held for jury 

(1) Where question was whether 
employee on tram acted as a man of 
ordinary prudence would have acted 
in jumpmgr from the tram under the 
circumstances—Goolsbee v Texas & 
K. O R Co , Tex, 234 S W 2d 407 

(2) Where question was whether 
motorman properly looked for tram 
at crossing—^Lane v Boston & M 
R. R, 192 NB 697, 288 Mass 277 

(3) Where there was evidence that 
motorman stopped as required by 
law before proceeding across cross¬ 
ing, and that locomotive appeared to 
be stopped and that if it was moving 
at all, It was moving slowly without 
warning by bell or whistle or other- 
wise—^Eubank v Kansas City Ter¬ 
minal Ry. Co., 14^ S W2d 19, 846 Mo 
436 

<4) Other cases see 52 C.J. p 171 
note 72 [a-)ij. 


12. Ala.—-Southern R Co v. Jones, 
39 So 118, 143 Ala 328. 

52 C.J p 172 note 73. 

13 Ky—^Louisville, etc, R Co, v. 
Galloway, 294 SW 136, 219 Ky 
595 

14. Kan—-King v. Missouri Pac R, 
Co, 156 P. 728, 97 Kan. 769 

15. Mass.—^Lane v. Boston & M R 
R, 192 NB 697, 288 Mass. 277. 

Stopping of trolley oar 
Question whether motorman ob¬ 
served regulation of department of 
public utilities by stopping car with¬ 
in required distance from crossing 
and again at point clear of railroad 
track before crossing was held for 
3 ury in his action for injuries —Lane 
V Boston & M. R. R., supra. 

16. Ill—Gourley v. Chicago & B. 
I R Co, 14 N,B.2d 842, 296 Ill.App. 
160 

52 C J p 172 note 76 

17. Ill—Lake Shore, etc, R. Co. v. 
Parker, 23 NB. 237, 131 Ill 667 

18. Ill.—^Lake Shore, eta, R. Co v. 
Parker, supra 

S.C —Edwards v Atlantic Coast Line 
R Co, 146 SB 97. 148 S.C. 266, 
iMtLBt clear dhanoe 

Question whether engineer could 
have stopped after he saw or should 
have seen the street car on the rail¬ 
road track in apparently inextrica¬ 
ble danger, and should have done so, 
fc was for Jury —Eubank v. Kansas 
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City Terminal Ry Co, 142 S.W.2d 
19, 346 Mo 436. 

19. U S —Chicago, etc, R. Co. v 
Chambers, Minn., 68 P. 148, 16 C. 
CA 327 

62 C J. p 172 note 80 
Whether motormazi was suJBloient- 
ly warned by flasher lights at cross¬ 
ing, notwithstanding engineer's fail¬ 
ure to give warning of intention to 
cross intersection, was question for 
jury.—^Eubank v, Kansas City Ter¬ 
minal Ry. Co, 142 SW2d 19, 346 
Mo. 436 

20. Mo—Clifford V Pitcairn, 131 S " 
W2d 608, 346 Mo. 60 

Tex—Goolsbee v. Texas & N. O. R 
Co, 234 S.W.2d 407. 

52 C J. p 172 note 82 

21. Mo—^Berry v. Kansas City Pub¬ 
lic Service Co. 108 S.W2a 98, 341 
Mo. 658. 

22. Mont—Norton v. Great North¬ 
ern R Co, 254 P, 165, 78 Mont. 
273 

62 C J. p 172 note 86 
mstrootloii h^ erroneous 

That verdict must be in favor of 
railroad if a,ccident was caused by 
failure of street car motorman to 
observe statute requiring him to stop 
street car and go forward on foot 
to track to ascertain if train was ap¬ 
proaching—^Berry v. Kansas City 
Public Service Co., 108 S,W2d 98, 
341 Mo 668. 
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other railroad waiting at a station and injured in 
a panic resulting from a collision,^3 or to an em¬ 
ployee of another railroad,or to the separate lia¬ 
bility of two railroads responsible for the colli¬ 
sion ^5 So also, these rules have been applied in 
the giving of instructions on various issues in such 
cases,as, for example, the degree of care re¬ 
quired to be exercised under certain conditions 
the alleged failure of the engineer to use ordi¬ 
nary care in approaching a crossing,28 or after see¬ 
ing a street car,2® or other train,®® in danger; his 
failure to run his train within the proper speed 
limit®^ or to stop it before crossing;®® his failure 
to give warning while backing his train®® or to have 
the headlight lit at night ,3^ and his failure to ob¬ 
serve rules and wamings.®5 

§ 707. -Verdict and Findings 

General rules as to verdicts and findings apply In 
actions for injuries resulting from collisions and acci¬ 
dents to trains. 

General rules relating to verdicts and findings 
have been applied in actions to recover for injuries 
resulting from railroad collisions and accidents to 
trams.®® As in cases of a general verdict with spe¬ 
cial findings, ordinarily all the presumptions are in 


favor of the general verdict, and if the two can 
be reconciled judgment must follow the general ver- 
dict.®7 

§ 708. -Appeal and Error 

The rules governing appellate review of ac¬ 
tions to recover for property damage or personal 
injuries received in collisions or accidents to trams, 
as well as of other actions, are discussed in Appeal 
and Error. 

Examme Pocket Parts for later cases. 

§ 709. - Damages 

In actions for damages arising out of collisions or 
accidents to trams, the amount recoverable ordinarily 
Is limited to compensation for Injuries or loss which is 
the natural and probable consequence of the negligence 
alleged. 

In actions to recover damages for injuries re¬ 
ceived in collisions or accidents to trams, the amount 
recoverable ordinarily is limited to compensation for 
injuries or loss which is the natural and probable 
consequence of the negligence alleged ®® 

Exemplary damages may be allowed in case of 
gross negligence or wanton or willful injury,®® but 
not for error in judgment^® or mere negligence.^^ 


23. Ind—Cincinnati, etc, R. Co v 
Acrea^ 82 NE 1009, 42 IndjVpp 
127. 

52 C.J. p 173 note 87. 

24. Tex.—^E1 Fano, etc, R Co v 
Murtle, 108 S.W. 998, 49 Tex Civ 
App 27S. 

52 CJ. P 173 note 88. 

Znstruotioii held not erroneous 
Mo.—^Eubank v Kansas City Termi¬ 
nal Ry. Co., 142 S W.3d 19, 346 Mo. 
436. 

25- Tex.—Houston R. Co. T. Ross, 
Civ.App. 28 S.W 254 
.52 C J. p 173 note 89. 

26. Mo—Clifford v. Pitcairn, 131 S. 

W2d 508, 345 Mo. 60. 

Fartlcnlar issues 

(1) Application of humanitarian 
doctrine.—Clifford v. Pitcairn, supra. 

(2) Allegred failure of trainmen to 
set warmnss when maklngr an un¬ 
scheduled stop on the main track — 
Smithson v. Chicagro, etc., R, Co, 73 
isrw 853, 71 Minn 216—62 aX p 174 
note 99. 

(3) failure of motorman to use 
due care before going- on a railroad 
crossing.—^Baltimore, etc., R. Co. v. 
State, 64 A 304, 104 Md. 76—52 aJ 
p 174 note 1. 

(4) Agency of the towerman at a 
crossing.—Chicago, etc, R. Co v 
Snyder, 21 NB 520, 128 HI 665—52 
C J. p 17*4 note 2 

(5) Duties of towerman in time 


of emergency—Sandberg v. Great 
isrortbern R. Co, 220 NW 949. 175 
Minn 280, 283—62 CJ p 174 note 3 

(6) Elements of damages recover¬ 
able —^Duke V. Missouri Pac R. Co, 
12 S.W. 636, 99 Mo. 347—52 CJ. p 
174 note 4. 

27- Ill.—Gourley v. Chicago & E 
I. R Co., 14 ISTE 2d 842. 295 Ill App. 
160. 

Xastructloas held not erroneous 
Ill—Gourley v. Chicago & E. L H. 
Co., supra. 

28. Kan —^Missouri, etc., R. Co v. 
Missouri Pac. R. Co, 176 P. 97, 103 
Kan. 1 

62 C.J. p 178 note 91. 

Xnstruotion held misleading 
Mo.—^Berry v Kansas City Public 
Service Co., 108 SW.2d 98, 341 Mo 
668 . 

29. Ala —Billingsley v. Nashville, 
etc, R. Co, 68 So. 483, 177 Ala. 
342. 

62 C J. p 173 note 92 

30. Ala.—Alabama Great Southern 
R. Co V Hanbury, 49 So. 467, 161 
Ala 358 

52 C J. p 173 note 93 

31. U S.—^Philadelphia, etc, R. Co 
V. Baker. Pa., 166 F. 407, 84 aC.A. 
86 . 

52 C J. p 178 note 94. 


Co. V. Jacobs, 13 So. 408, 101 Ala* 
149 

52 C J p 173 note 95. 

33. Tex—Gulf, etc, R Co. v. Pen- 
dry, 29 S.W. 1038, 87 Tex. 663, 47 
Am SR 125 

52 C J. P 173 note 96. 

34. Ala—.Southern R Co. v Bon¬ 
ner, 37 So 702, 141 Ala 617. 

62 C.J. p 173 note 97. 

35- Utah —Gilbourne v Oregon Short 
Line R Co, 114 P. 632, 39 Utah 80 

62 C J p 174 note 98 

36. Ind —Pittsburgh, etc, R Co. 
V. Spencer. 98 Ind 186 

P€L—^Lewis V New York Cent R- 
Co, Com PI, 21 Brie Co 24. 

52 CJ p 174 note 7. 

37. Iowa.—Cahill v. Chicago, etc, R 
Co, 121 NW. 663, 143 Iowa 162 

52 C J. p 174 note 9. 

38. Ark.—iSt Louis Southwestern R 
Co V. Henson, 32 SW. 1079, 61 
Ark 302 

52 C J p 170 note 58. 

Compensatory damages generally see- 
Damages §§ 17-100. 

39. Ky —Chesapeake, etc, R. Co v 
John, 169 SW. 822, 155 Ky 264, 
60 LRA,NS. 863. 

62 C J. p 170 note 56. 

Exemplary damages generally see 
Damages §S 117-127 

40. Colo.—^Kansas Pac. R. Co. v. 
Miller, 2 Colo. 442 

41. Ark.—St. Louis, etc, R Co v. 
Dysart, 116 S.W. 224, 89 Ark. 26U 


38. Ala.—Birmingham Mineral R. 
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The estimate o£ exemplary damages, when allowed, 
may be based on not only the particular acts of 
negligence which directly produced the injury,^® 


also on the prior negligence which led up to and 
produced the occasion for the negligence which di¬ 
rectly caused the injury complained of.** 


ZVn. ACCIDENTS AT CEOSSINCS 


A. CARE REQUIRED AND LIABILITY IN GENERAL 


§ 710. Rights and Duties at Crossings Gen¬ 
erally 

In general, the liability of a railroad company for in¬ 
juries resulting from an accident at a crossing depends 
on whether there was negligence authorizing a recovery, 
or contributory negligence preventing a recovery, in the 
light of the particular facts and circumstances. 

It has been said that crossing accidents are sui 
generis in the field of negligence, bringing into sharp 
focus the reciprocal duties of those seeking to use 
the intersection, nonobservance of which may result 
in disaster.^4 Railroad grade crossings in particular, 
It has been judicially observed, are more or less 
dangerous.'^® Each grade crossing case depends on 
its own facts and circumstances,^® and, m the case 
of a collision between a train and a motor vehicle, 
liability must be determined not on the basis of 
whether the tram struck the vehicle, or whether the 
vehicle struck the train,but on the basis of wheth¬ 
er, under all the facts, there was negligence author¬ 
izing recovery or contributory negligence preventing 
recovery,^® The legal principles applicable to a 
crossing accident between a railway car or train 
and a traveler are not determined by the motive 
power involved, but by the physical surroundings ^9 
The railroad company is not responsible for the in¬ 
herent danger arising from the existence of a rail¬ 


road grade crossing unless it unnecessarily causes 
or increases it by some unlawful act or willful or 
negligent omission of duty On the other hand, 
the railroad does not necessarily escape liability by 
the fact that the accident was unforeseen and that 
many persons have passed over the same spot with¬ 
out injury. 

Failure to attend injured person. Failure of the 
railroad employees to stop the train and attend to a 
person struck thereby at a crossing authorizes no 
recovery against the railroad, unless the employees 
were aware of such personas presence on the track 
before or after the accident.®^ 

§ 711. - Care Required of Railroad in 

General 

The railroad must exercise care commensurate with 
the danger involved at a crossing, and must comply with 
statutory and municipal regulations; but It is not an 
insurer of the safety of persons approaching the tracks. 

While railroads are not insurers of the safety of 
persons approaching their tracks,®^ a railroad com¬ 
pany’s employees in charge of a tram should use all 
ordinary and reasonable care to avoid injury to a 
traveler on the highway desiring to cross the 
track and a railroad company is under a duty 


T..a —Rutherford v Shreveport, etc., 
R Co, 0 So 644, 41 La Ann 793 

42. Ala—^Kansas City, etc, R Co. 
V Sanders, 13 So, 67, 98 Ala 993 

43. Ala—Kansas City, etc, R Co 
V. Sanders, supra. 

44. NC—^Henderson v Powell, 19 
S.IS2d 876, 221 NC 289 

Unties of autoxnohlle and train opera¬ 
tors 

Where train and automobile ap¬ 
proached public crossing: at approxi¬ 
mately the same time, certain duties 
were imposed on operators of auto¬ 
mobile and train, and the resulting: 
rights, duties, and obligations were 
required to be ascertained on the 
basis of that primary fact—True- 
love V Durham & 'S Ry. Co, 24 S. 
B 2d 587, 222 N.C 704 

45- N'O — K. B Johnson & Sons v. 
Southern Ry. Co, 199 SB. 704, 214 
NC. 484. 

46. U S.—^Pennsylvania R. Co. v 
\olcerson, C A Mich, 183 F2d 662. 


47, Ind—New York Cent R Co. v. 
Pinnell, 40 NE2d 988, 112 Ind 
App 116 

48- Ind—^New York Cent. R Co v 
Pinnell, supra 
ITegllgeiLce per se 

(1) The violation of a duty re¬ 
quired of a railroad at a public 
crossing is negligence per se—Cal¬ 
laway V Cox, 40 SB 2d 678, 74 Ga. 
App. 655 

(2) In action against railroad com¬ 
pany to recover damages for per¬ 
sonal injuries sustained by guest 
passenger in automobile as result of 
collision between automobile and 
train, where no statute or city ordi¬ 
nance had been violated, railroad was 
not guilty of negligence per se — 
Watson V. Northern Pac. R, Co, 
Wash.. 223 P.2d 1067. 

49. WVa—Casto v. Charleston 
Transit Co., 200 SB 841, 120 W. 
Va. 676. 

60. NC—K B Johnson & Sons v 
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Southern Ry Co., 199 S E 704, 214 
NC 484 

51. La—^Tharpe v. Sibley Lake Bas- 
teneau & S By, Co., App, 144 So 
274 

52. Ga —Southern Ry Co v, Kel¬ 
ley, 182 SE 631, 52 GaApp. 187. 

53. Ind—^New York Cent. R Co v 
Casey, 14 NB3d 714, 214 Ind 464, 
followed in Dyer v New York Cent 
R Co, 14 NB 2d 719, 214 Ind 696, 
rehearing denied 17 NB2d 839, 
214 Ind. 695 

Pact of oolUslon 

Although the evidence would indi¬ 
cate with reasonable certainty that 
death was caused by a collision with 
a train, even at a railroad crossing, 
this fact alone does not authorize a 
recovery from railroad —Louisville 
& N. R Co V Adams' Adm'x, 190 S 
W* 2d 690, 801 Ky. 7. 

64. Fla—^Roberts v. Powell, 187 So 
766, 137 Fla 169 

Ciire required in running or operating 
at crossings see infra $ 732 
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to take adequate measures for the safety of the 
traveling public at a railroad crossing, although no 
particular safety device has been specified b}’' stat¬ 
ute or by official order of a governmental agency.^S 
The speed of modern transportation carries with it 
concomitant perils and corresponding obligations to 
the public to exercise the higher degree of care 
necessary for the protection of persons and property 
on, or in dangerous proximity to, the railroad 
tracks.^® The measure of duty owed by the railroad 
company is fixed by the law of the land,5*^ and the 
private rules of the company cannot be set up by 
an injured person for the purpose of founding a 
substantive cause of action based on a breach there¬ 
of 

The care and precautions taken by a railroad at a 
crossing must be commensurate with the danger in¬ 
volved Where a crossing is unusually dangerous, 
the railroad must exercise such reasonable care as 
common prudence dictates,®® and may be under a 
duty to use exceptional means to warn and avoid in¬ 
juring travelers,®^ the character of the means de¬ 
pending on what would be reasonably necessary un¬ 
der the facts of the particular situation.®^ The test 
of whether a railroad crossing is unusually danger¬ 
ous has been said to be the ability of the traveler 
to observe the approach of a train from the direction 
in which it is coming;®® and the fact that the 
amount of travel over a crossing at the time of an 
accident was extremely light does not, in itself, 
necessarily remove the crossing from the category of 
unusually hazardous crossings.®^ 

Statutory or other governmental regulations. The 


duties of a railroad company with respect to cross¬ 
ings are frequently made the subject of statutory or 
other regulation,®® and some regulations prescribing 
the duty of a railroad at a crossing are applicable 
alike to public roads or private ways ®® While pre¬ 
cautions in addition to statutory requirements may 
be required at extrahazardous or pecuharh and un¬ 
usually dangerous crossings,®"* there is no hard and 
fast rule in railroad crossing cases for determining 
whether statutory minima satisfy the requirements 
of due care or whether additional precautions are 
required,®® and each case should be determined with 
respect to its own facts and circumstances ®® Thus, 
in some situations due care ha^s been held not to re¬ 
quire the railroad to exercise any precautions at the 
crossing in addition to those prescribed by the regu¬ 
lations,"^® whereas in other situations such regula¬ 
tions have been held not to be the sole standard for 
determining the question of ivhether due care has 
been observed by the railroad Persons crossing 
the track of a railroad company at a public cross¬ 
ing are entitled to the protection of the statutes regu¬ 
lating the approach of trains to such a crossing, 
without regard to the manner in which the road or 
highway was established,"^® but it is essential that 
the public character of the crossing be established 

§ 712. -Care Required at Public Cross¬ 

ings 

Railroads are required to exercise reasonable or ordi¬ 
nary care at public crossings in the light of the sur¬ 
roundings and the extent of user, and commensurate 
with the danger involved. 

Railroad companies must exercise due care at 


55. Kaja.—Johnson v. Union Pac. B. 
Co, 143 P2d 630, 167 Kan. 633. 

56. Ark.—^Missouri Pac B Co v, 
Nelson. 115 SW.2<1 872, 195 Ark. 
883 

57. Ga.—Foster v Southern By Co, 
157 S.E. 371, 42 GaApp. 830 

68. Ga.—'Poster v. Southern By. Co„ 
supra. 

59- IlL—W a Nome Mfgr v. Balti¬ 
more & O. R. Co., 77 NE2d 484, 
333 Ill App 247. 

Me—Johnson v Maine Cent. R Co, 
38 A 2d 884, 141 Me. 38. 

60. Okl.—^Kansas City Southern By 
Co V. Ware, 117 P.2d 123, 189 Okl 
345 

61- Ky.—Cincinnati, N* O & T. P 
By. Co. V Hare's Adm'x, 178 SW- 
2d 835, 297 Ky 5, 

Protection during* xncdi hours 

A railroad had duty to employ ex¬ 
traordinary means to protect cross¬ 
ing: at rush hours occumngr at 
chang-e of shifts of workmen, but 
was not obligated to do so after rush 


hours were over—Domite v Thomp¬ 
son, Xa-App., 9 So 2d 55. 

62. Ky—Cincinnati, N. O & T. P 
By- Co. V. Hare's Adm'x, 178 SW. 
2d 835, 297 Ky 6 

63. Ky—Southern By Co v Stana- 
ford Adm'x, 120 aW2d 768, 276 
Ky. 78. 

64. Or—^Doty v Southern Pac Co, 
207 P.2d 131, 186 Or. 308 

eS- TJ S.—^Lowry v Seaboard Air¬ 
line B. Co., C.AFla, 171 IP, 2d 625. 
Tenn—Southern By. Co, v. Noah, 176 

svsrza 826 . iso 1 : 61111 . 6 ^ 2 . 

62 CJ. p 178 notes 61, 62. 

66. Ga.—Wester^n & A. B. B v. 
Gray, 167 SB 482, 172 Ga 286, 
appeal dismissed 51 S Ct. 654, 283 
U.S 811, 75 L, Bd, 1428 

67. Minn.—Leisy v. Northern Pac. 
By. Co., 40 N.W.2d 626, 230 Minn. 
61 

68. Minn—^Leisy v. Northern Pac- 
By. Co, supra 


69. Minn —^Leisy v Northern Pac. 
By- Co, supra. 

70. Minn —^Leisy v. Northern Pac- 
Ry Co, supra. 

62 C J p 178 note 61. 

Rural orossiiig 

Compliance by railroad with statu¬ 
tory requirements satisfies the re¬ 
quirements of due care with respect 
to a grade crossing in the country 
which IS used by few persons each 
day and at which there is no inter¬ 
ference with hearing and sight — 
Leisy V. Northern Pac. By. Co., su¬ 
pra 

71. Minn —Corpus Juris cited in 
Licha V Northern Pac. By Co, 
276 N.W. 813, 816, 201 Minn. 427. 

52 C.J p 178 note 60- 

72. Ga —Atkinson v. Fountain, 73 
SB 634, 10 GaApp 307. 

52 C.J. p 178 note 62 

73- N.J.—Olsen v Erie B. Co, 134 
A 367, 99 N.J Xaw 485. 

52 C.J. p 178 note 63. 
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public crossings,74 and are bound, even m the ab¬ 
sence of specific statutory requirements, to exercise 
reasonable^S or ordinary76 care, dependent on the 
situation and surroundings of the crossing and the 
extent of user77 and commensurate with the danger 
involved 78 A different case is made on a claim of 
primary negligence if the accident occurs at a 
public crossing rather than at a private one,7® and 
the character of a crossing as a public or a private 
crossing is to be determined by the nature of its 
use rather than the quantum 60 The mere fact that 
a number of persons are in the habit of using a cer¬ 
tain place as a crossing where there is no public 
right of passage does not constitute such place a 
public crossing,®! even though the railroad company 


acquiesces in such use 6^ 

A railroad has no right to expect a clear track at 
a public crossing,66 it is bound to take notice that 
the public uses the crossing and that a failure to 
exercise care for the safety of travelers may place 
them in great danger.® 4 Where there is a path 
open to, and adversely used by, the public for such 
a period of time as will vest in members of the 
public the right to use it as a public way by pre¬ 
scription, one on such way is entitled to the same 
care from the railroad as in the case of one on a 
highway.®® 

Operator of private railroad running across the 
thoroughfares of a city must, it has been held, em¬ 
ploy extraordinary care.®® 


74. us —Contino v. Baltimore & 
A R Co , C A Md, 178 F.2d 521. 

Minn—Leisy v Northern Pac Ry 
Co. 40 NW 2d 626, 230 Minn 61. 
One of the highest ohligatlons of 

railroad operators is to protect the 

public at highway crossings—^Inkret 

V Chicago, M, iSt. P & P. R. Co, 

86 P2d 12, 107 Mont 394 

75. Cal—Pen v Los Angeles Junc¬ 
tion Ry., 137 P2d 441. 22 Cal.2d 
111 

Fla—^Loftm v Dagley, 13 So 2d 311, 
152 Fla 831 

Ca—Corpus Juris quoted in Thomp¬ 
son V Powell, 6 S E 2d 260, 264, 60 
GaApp 796—Corpus Juris quoted 
in Pollard v Savage, 190 SB 423, 

425, 66 GaApp 470 

Utah —Olson v Denver & R G. W R. 
Co, 98 P2d 944, 98 Utah 208. 

62 C J. p 175 note 28. 

76. Cal.—^Perl v. Los Angeles Junc¬ 
tion Ry., 137 P.2d 441, 22 Cal 2d 
111 , 

Fla,—^Loftln v. Dagley, 13 So 2d 311, 
152 Fla 831. 

Ga—Corpus Juris quoted in Thomp¬ 
son V. Powell, 5 S E 2d 260, 264, 60 
Ga.App. 796—Corpus Juris quoted 
In Pollard v. Savage, 190 S B 423, 

426, 66 GaApp 470—Corpus Juris 
cited in [Seaboard Air Line Ry Co 
V. Benton, 159 S B 717, 719, 43 Ga 
App 496, reversed on other grounds 
165 SB 693, 175 Ga 491, conformed 
to 166 SB 219, 45 GaApp 832. 

Miss—^Bon Homie & H. S R Co v 
Ferguson, 134 So. 146, 160 Miss 
433. 

Mo.—Crockett v. City of Mexico, 77 
S.W.2d 464, 336 Mo 145. 

Va—Chesapeake & O R. Co v. Ja¬ 
cobs, 183 S.B 221, 166 Va. 11. 

52 aJ. P 175 note 29 
« 

77. Oa —Corpus Juris quoted In 
Thompson v. Powell, 5 S B 2d 260, 
264, 60 Ga.App 769—Corpus Juris 
quoted In Pollard v Savage, 190 S. 
B 428, 426, 65 GaApp 470. 

62 CJ P 176 note 30, 


Ordinary use 

Evidence that railroad permitted 
sand and gravel which were being 
used in construction to become 
spread over street, so that child's 
roller skates became caught therein 
and child fell under approaching 
train, did not authorize finding of ac¬ 
tionable negligence rendering rail¬ 
road liable for inDunes to child, since 
railroad was bound only to keep 
streets safe for ordinary use—^Hal- 
pin V. New York Rys Corp, 294 
NTS 946, 260 App.Div. 613, affirmed 
12 NE2d 668, 276 N.Y. 546. 

Sufficient oxiportumty to observe 
train 

If an oncoming train may be ob¬ 
served for a distance of a thousand 
feet by an approaching automobile 
when it IS on^ hundred feet from 
known crossing, motorist as matter 
of law is afforded ample opportunity 
to observe ordinary care in ap¬ 
proaching the crossing to bring his 
automobile safely to a stop before 
reaching crossing—Jollay v. Penn- 
sylvama R. Co, Ohio App., 38 N.B 
2d 204. 

78. Ga —Corpus Juris quoted In 
Thompson v Powell, 5 S.B 2d 260, 
264, 60 GaApp, 769—Corpus Juris 
quoted in Pollard v Savage, 190 S 
B, 423, 425, 55 GaApp 470 

Okl.—St Louis-San Francisco R. Co 
V. Simmons, 242 P. 161, 116 Okl 
126 

acotorist stopping on track 

Pact that motorist, in order to al¬ 
low fire truck to pass, stopped on 
tracks did not increase duty of rail¬ 
road company to him or his guest — 
Haller v Pennsylvania R Co, 159 A 
10, 306 Fa. 98. 

79. Ala—Central of Georgia Ry. Co 
V. Hardman, 147 So. 670, 226 Ala 
516 

Wis —^Langer v Chicago, M, St P & 
P Ry. Co, 266 N.W. 851. 220 Wis 
571. 


80. Ala—Southern R Co v. Wil¬ 
liams. 10 So 2d 273, 243 Ala 429— 
Model City Lumber Co v South¬ 
ern Ry Co, 34 So 2d 862, 33 Ala 
App 426, certiorari denied 34 So 2d 
865, 250 Ala 444—^Alabama Great 
Southern R Co. v Campbell, 26 
So 2d 124, 32 Ala App. 348 
Turnpike road was held to he a 

public highway with respect to lia¬ 
bility of railroad to minor who was 
injured at turnpike railroad crossing 
—^Miller V Pennsylvania Seashore 
Lines, 187 A 332, 117 NJLaw 162 
Country road used by few families 
A railroad crossing on a narrow 
country road which was used by a 
few families but was not used regu¬ 
larly by the public was held to be 
a private crossing—^Deitch v. Boston 
& M. R R., 6 A 2d 767, 90 N.H. 276 

81. R.I.—Boday V New York, N. H 
& H R Co, 165 A. 448, 53 R I. 207 

52 C.J p 177 note 66. 

Road entirely within right of way 
Road which was entirely within 
right of way lines and which was 
used by farmers with permission of 
rculroad in connection with depot 
was held not public highway—^Lon¬ 
ger V Chicago, M, St P & P, By 
Co, 266 NW 861, 220 Wis. 671. 

82. N.Y.—Edwards v New York 
Cent, etc., R Co, 166 N.Y S 176 
169 AppDiv 686, affirmed 115 NB 
1038, 220 N.Y. 611. 

52 C J. p 178 note 67. 

Cara required at crossings by recog¬ 
nition or invitation see Infra § 714. 

83. Mo —^Hoops V. Thompson, 212 
S.W2d 730, 367 Mo. 1160. 

84. Ill —Chapman v Baltimore & O 
R Co. 92 N.B2d 466. 340 Ill App. 
475. 

85. NJ.—^Drelich v. Bne R. Co, 103 
A 189, 91 NJLaw 600. 

86. Cal—Wilson v Cunningham, 3 
1 Cal. 241, 58 AmJP 407. 
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- Care Required at Private Cross¬ 
ings 

A railroad company must exercise reasonable or ordi¬ 
nary care at a private crossing, at least with respect 
to persons authorized to use the crossing; but there has 
been held to be no obligation on the company to protect 
such a crossing for the benefit of the general public. 

With respect to persons rightfully using a private 
crossing,87 as where they are within the number or 
class authorized to use it,8S the duty of the railroad 
company is similar to its duty as to users of public 
crossings, and as to them, it must exercise rea- 
sonable89 or ordinary 80 care, commensurate with 
the danger of the particular situation.®^ Thus, a 
railroad which has negligently constructed a private 
crossing may be liable for mjuries sustained where 
an ordinarily prudent person would have appre¬ 
hended that the probable result of its negligent con¬ 
struction would be injury to persons lawfully using 
it.92 

According to some cases the liability of the rail¬ 
road for failure to exercise reasonable care at a 
private crossing does not extend to instances in 
which the injury is sustained by one not entitled or 
invited to use such crossing, 83 notwithstanding the 
use is permitted by the railroad company, 84 and, 
thus, it has been held that a railroad owes no duty 
to repair a defective farm crossing over a railroad 


to anyone but the owner of the farm, his family, 
and servants 85 Inasmuch as private crossings are 
constructed for the accommodation of individuals, 
there is ordinarily no obligation on a railroad to pro¬ 
tect such crossings for the benefit of the public,86 or 
to afford special crossing protection at such place.87 

A landowner for whose benefit a private crossing 
is maintained cannot, by granting to another permis¬ 
sion to use It for such other’s benefit or business, 
impose a liability on the railroad company in re¬ 
spect of such use;88 nor in such case does the in¬ 
vitation of the railroad company include user not 
contemplated when the right to such crossing was 
reserved.88 Where the right of the person injured 
to be on a private crossing is derived through the 
right of a business concern with which he is doing 
business or by which he is employed, the duty of the 
railroad to the injured person ordinarily is measured 
by its obligation to the concern,! at least where there 
is nothing m the contract under which the crossing 
was established and maintained whereby any rela¬ 
tionship of principal and agent was created as be¬ 
tween the railroad and the concern.^ 

Mutual advantage to the railroad company and to 
the person for whom the crossing is constructed and 
maintained is not necessary, according to some cas¬ 
es, in order that an invitation may be implied, 8 


87- Ga.—Western & A. R. R. v. Mi¬ 
chael, 162 SE 254, 44 GaApp 503. 
52 C J p 176 note 34, 

YTse hy fifeneral pnhllc Tumecessary 
In order to impose a duty of care 
on the railroad, it is not essential 
that the use of a private way or 
crossing be by the general public hut 
it is sumcient if the use is by the 
people of a certain neighborhood or 
community or certain designated per¬ 
sons.—^Louisville & N R Co. v. Pat¬ 
terson, 42 SE2d 163, 76 Ga-App. 1. 

88. N.J —Gifford v. Pennsylvania R. 
Co., 196 A. 679, 119 N.JLaw 397. 

52 C-J. p 176 note 36. 

Subcontractor 

Permission given road contractor 
to use private crossing extended to 
subcontractor, with respect to ques¬ 
tion of negligence of railroad in 
crossing accident —^Ene R. Co. v. 
Pirth, C.CANJ., 42 P.2d 36, certio¬ 
rari denied 51 S Ct. 78, 282 HCJ.S. 872, 
76 LEd 771. 

89. NY.—^Dandlno v. New* York 
Cent R Co, 288 N.Y S. 129, 247 
App Div. 670, reversed on other 
grounds 6 N.E 2d 397. 273 N.Y. 111. 

52 C J. p 175 note 36 
9a Ga—-Vaughn v. Louisville & N 
R. Co, 185 SE 145, 53 GaApp 
135—Western & A. R. R. v. Mi¬ 
chael, 162 SE 294, 44 Ga.App. 503 
52 C J. p 175 note 37. i 


91. Pa —^Tomlinson v. Northwestern 
Electric Service Co. of Pennsylva¬ 
nia, 161 A. 680, 301 Pa 72. 

Negligrence not shown 

A private railroad crossing ten 
feet in width was sufficient to en¬ 
able an automobile to traverse it if 
properly driven and maintenance of 
the crossing did not constitute neg¬ 
ligence.—-Alabama Great Southern R 
Co V. Martm, 39 So.2d 601, 206 
Miss 851. 

92. N.Y—Harriman v. New York, 
C & St L R. Co., 171 N.E. 686. 
263 NY 398. 

93. Mo.—Corpus JtiziB dted in Eng¬ 
lish V. Wabash Ry Co., 108 S.W. 
2d 51, 58, 341 Mo. 550. 

Va.—Chesapeake & O. Ry. Co v. 
IFtaison, 62 5E2d 865, 189 Va 

341. 

52 C.J p 175 note 38. 

94. HI —Cunmngham v. Toledo, etc, 
R, Co., 103 N.B 694, 260 lU. 589— 
Atchison, etc, R. Co v. Parsons, 
42 HLApp. 93. 

95. Mo.—^Bryant v. Missouri Pac R 
Co, 168 S.W. 228, 181 Mo.App. 189, 
194. 

45 C J. p 802 note 20. 

96. N.H.—Peppin v. Boston & M 
R. R., 169 A, 877, 86 N.H. 395. 
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97- N H —^Deitch v. Boston & M. 
R R, 6 A2d 767, 90 NR. 276 

98. Mass —^Neofotistos v. Trustees 
of N. Y, N. H & H. R Co, 96 N E 
2d 167—Sypher v. Director Gen 
of Railroads, 137 N.E 916, 243 
Mass 568 

99. Mass —^Berube v New York, etc , 
R Co, 125 NE. 629, 234 Mass. 415.. 

62 C J p 176 note 41 
Waiver of lease provision 
Where railroad leased premises ad¬ 
jacent to private crossing to les¬ 
see, and lease provided that ^'lessee 
agrees to use said premises only for 
the location of a camp and not to 
place or allow to be placed on any 
part of the demised premises any 
advertisements, signs or posters 
without written consent of lessor,*' 
provision restricting use of premises 
including right to travel over cross¬ 
ing was for benefit of railroad which 
could waive it —0*Brien v Boston. 
& M R. R, 91 N E.2d 218, 325 Mass. 
451. 

1. Mass.—0*Brien v. Boston, & M. 

R. R, supra. ^ 

NR.—Peppin v. Boston & M. R. R,. 
169 A. 877, 86 N.H 396 

2. N.H.—Peppin v. Boston & M. R.. 
R, supra. 

3. Ind,—Lake Erie, etc., R. Co v> 
Fleming. 109 N E. 763, 183 Ind. 511.. 
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but the invitation may be implied from the fact of 
advantage alone to such person ^ However, there 
is authority for the view that some invitation on the 
part of the railroad company is necessary,® and that 
a private crossing cannot be created except by con¬ 
tract, express or implied, between the railroad and 
some one on whom a right to cross the tracks is 
conferred ® It has been held that the railroad com¬ 
pany IS not liable as it might be in respect of a public 
crossing where the accident occurred at a private 
crossing constructed without the consent of the rail¬ 
road company.^ 

§ 714. - Care Required at Crossings by 

Recognition or Invitation 

Trainmen are under a duty to use reasonable or or¬ 
dinary care for the safety of persons crossing the tracks 
at a place which the railroad company has recognized 


as a public crossing or has invited or permitted the 
public to use as such for an extended period. 

Where acts on the part of the railroad company 
amount to a recognition of the place as a public 
crossing, or to an invitation to the public to use it 
as such,® or where with the railroad’s consent the 
public has used the place as a crossing for an ex¬ 
tended period,® the duty of the railroad is controlled 
by rules analogous to those applicable to public 
crossings Thus, the train operator is usually re¬ 
quired to anticipate the presence of persons and 
vehicles on such a crossing^® and to use reasonable!^ 
or ordinary!® care for the safety of persons using 
such a crossing. 

In the absence of an express invitation to use a 
crossing it must appear that the travelers were im¬ 
pliedly invited to use the crossing by some allure¬ 
ment or inducement held out by the railroad,!® and 


4 Tnd—^Lake Erie, etc., R Co. v 
T'^lomingr, supra. 

5. Ark—Chicago, R I & P Ry Co 
V McCauley, 112 SW2d 626, 196 
Ark 1177 

MasH—Murphy v Avery Chemical 
Co, 123 NE. 92, 240 Mass. 150 

6. Ky—Chesapeake & O. R Co v 
Cole, 130 SW2d 6, 281 Ky 381. 

7. N J —Slaub V Public Service R 
Co, 117 A 48, 97 N.JEaw 297 

8. Ala —CorptLS Juris cited Jxl South¬ 
ern Ry Co V Williams, 10 So 2d 
273, 276, 243 Ala 429 

RI —Lemleux v Leonard Const Co , 
66 A 2d 189, 73 RI 338, reargu¬ 
ment denied 68 A.2d 626, 73 RI 
338. 

W Va — Corpus Juris cited in Stike v 
Virginian Rv Co , 174 S E. 418, 419, 
114 WVa 832. 

62 C.J. p 176 note 46. 

Crossing maiutaiued by railroad 
for public convenience is an invita¬ 
tion to the public having occasion 
to use it.—Southern Ry Co v. Wil¬ 
liams, 10 So 2d 273, 243 Ala 429 
Statutes held not to prohibit per¬ 
missive orosslng 

Statutes forbidding public from 
walking along railway tracks not 
laid in streets do not prohibit com¬ 
pany from permitting public to cross 
tracks at a place which is not a 
street but which becomes a way open 
to public use by virtue of such per¬ 
mission, in which event the company 
must exercise reasonable care to 
protoct safety of public —Zambardi 
V. South Brooklyn Ry Co, 24 NE 
2d 312, 281 N.T. 616. 

9. XT S —Tompkins v, Erie R. Co , C 
C.A.N.Y., 98 P2d 49, 

Ga—^Louisville & N R Co v Pat¬ 
terson, 42 SE2d 163, 75 GaApp 1 
—Southern Ry. Co v Slaton, 164 
V. B 718, 41 Ga»App 769. 


Okl —^Midland Valley R Co v 
Townes, 64 P2d 712, 179 Okl 136 
Or—Powers v Spokane, P. & S Ry 
Co, 187 P.2d 960. 182 Or 468 
Pa—^Bchon v. Pennsylvania R Co, 
76 A 2d 176, 365 Pa 629—^Pigard v 
Pennsylvania R. Co, 66 A 2d 411, 
361 Pa 380 

Va —Chesapeake & O. Ry Co v 
Faison. 62 S B 2d 865, 189 Va 341 
62 C J p 177 note 47 

10. Ga—Central of Ga Ry Co v 
Sharpe, 62 >8 E 2d 427, 83 GaApp 
12—^Louisville & N R Co V Pat¬ 
terson, 42 SB 2d 163, 76 GaApp 
1—Wise V Atlanta & W. P. R 
Co, 6 SB 2d 136, 61 GaApp 372, 
afllrmed Atlanta & W P R. Co v. 
Wise, 9 SE2d 63, 190 Ga 264— 
Southern Ry Co v Parkman, 6 
SE2d 686, 61 GaApp 62 
Mich—Burt V Detroit, G H & M. 
Ry Co., 247 NW 167, 262 Mich 
204 

SC—Hayes v Atlantic Coast Line 
R Co„ 13 SB 2d 921, 196 SC 386 
62 C J p 177 note 49 

11- IT S —Spevak v. Pennsylvama R 
Co, C,APa,, 173 F 2d 962 
Mich—^Burt V Detroit, G. H. & M. 
Ry Co, 247 NW 167, 262 Mich 
204 

NY—Zambardi v South Brooklyn 
Ry Co, 24 NE2d 312, 281 NY. 
516 

Pa —Echon v Pennsylvania R. Co , 
76 A 2d 176, 365 Pa. 629—Figard 
v Pennsylvama R. Co, 66 A 2d 
411, 361 Pa 380 
62 C J. p 177 note 60. 

12. Ga—Western & A, R Co. v 
(Michael, 166 S.B 37, 175 Ga 1— 
Louisville & N R Co. v Patterson, 
42 SB 2d 163, 76 GaApp 1—Wise 
v Atlanta & W P. R Co. 6 SB 
2d 135, 61 Ga.App 872, affirmed 
Atlanta & W 0? R. Co. v. Wise, 
9 S E 2d 63, 190 Ga 264—Southern 
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Ry Co V Parkman, 5 S E 2d 685, 
61 Ga App 62. 

Mo—^Hopkins v Kurn, App, 164 S 
W 2d 207, reversed on other 
grounds 171 SW2d 626, 361 Mo 
41, 149 ALR 762 
SC—Smiley v Southern R. Co, 191 
SB 895, 184 SC 130 
Va —Chesapeake & O Ry Co v, Fai¬ 
son, 62 SB 2d 865, 189 Va 341 
62 C J- p 177 note 61 
Buie unchanged by statute 

The rule set forth in the text was 
held not repealed by the statute de¬ 
fining a “licensee" and providing that 
owner of premises is liable to a li¬ 
censee only for wilful or wanton in- 
luries—^V^'ise v Atlanta & W. P. R. 
Co, 6 SE2d 135, 61 GaApp 372. af¬ 
firmed Atlanta & W P. R Co v. 
Wise, 9 S B 2d 63, 190 Ga 264 

13- Mass —McCarthy v. Boston & 
M R. R, 66 NE2d 661, 819 Mass 
470, 167 ALR 1250 
Special eguipment 
Where special equipment is main¬ 
tained on right of way of railroad 
With its knowledge and express con¬ 
sent to facilitate crossing tracks at 
place not public crossing, and equip¬ 
ment induces public in considerable 
numbers to use place as crossing, 
equipment may be taken as implying 
invitation to public to make use 
thereof —Stike v. Virginian Ry. Co , 
X74 SB. *418, 144 WVa 832. 
Fermissive orosslng or way held not 
shown 

(1) In general —^Miller v. Pennsyl¬ 
vania R Co, 39 A 2d 576, 360 Pa 424. 

(2) Path across vacant lands be¬ 
tween coal car storage yards, lead¬ 
ing up to but without definite way 
across yards, was held not permis¬ 
sive way BO as to render railroad 
liable for injuries to person crossing 
yards—Koontz v Baltimore & O. R. 
Co, 163 A. 212, 309 Pa. 122. 
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mere passive acquiescence in, or absence of objec¬ 
tion by the railroad company to, the use made of the 
crossing by the public is not equivalent to an in¬ 
vitation or inducement Proof of open, notorious, 
and frequent use is only a part of what is required 
to stow that a crossing is permissive it is also 
necessary to prove that the circumstances indicate 
acquiescence by the railroad It is not essential to 
the doctrine of implied invitation that the use cover 
the period of years necessary for the acquirement 
of a prescriptive right the invitation once ex¬ 
tended, whether implied or express, gives right to 
an immediate use which continues until withdrawn^^ 
or until the user, if he can prove the necessary ele¬ 
ments of prescription, obtains such a right 

Lines or limits. Generally speaking, a permissive 
right of way over a railroad track must be confined 
within definite lines and not spread out over open 
ground in many divergent directions but if, at 
a given point, there is a defined and limited area of 
crossing which has been habitually used for many 
years, the rights of those using it cannot be im¬ 
paired by the mere fact that other crossings, not so 
well defined or limited, may exist at other places 
along the track.2i 

Effect of closing crossing.. The company may re¬ 
lieve itself from liability on the theory of induce¬ 


ment or invitation to the public by removing the 
crossing and fencing the way leading to it.22 

§ 715. - Status and Rights of Persons 

Using Crossings 

The liability of a railroad company for injury result¬ 
ing from an accident at a crossing may depend on wheth¬ 
er the traveler was using the crossing as an invitee or as 
a mere licensee or trespasser, since the only duties the 
railroad owes to mere licensees or trespassers are to 
use due care after knowledge of the impending danger 
and to avoid inflicting willful or wanton injury. 

While a railroad company owes a duty of exercis¬ 
ing reasonable care with respect to a person trav¬ 
ersing a railroad crossing as an invitee,^^ the duty 
of care owed by a railroad company to rightful users 
of a highway does not extend to trespassers or bare 
licensees, or at least the degree of care is different,^4 
and, hence, the liability of the railroad for injury 
resulting from an accident at a crossing may depend 
on whether the traveler was using the crossing as an 
invitee or as a bare licensee or trespasser ^5 Where 
the crossing is such that a person thereon is a 
trespasser or a mere licensee without invitation, as 
a general rule the only duties the railroad company 
owes to such person are to use due care to avoid 
mj*ury after knowledge of the impending danger,26 
and not to inflict willful or wanton injury.27 How¬ 
ever, if the presence of a trespasser on the track at 


(3) T^BLcts were held not to show 
railroad had established crossing* for 
use of traveling public, constituting 
invitation to motorist struck by 
train, even though approaches were 
of same material and on same level 
as public street —Lennon v, Atlan¬ 
tic City R Co.. 161 A. 747, 107 NJ. 
Law 297 

14. Me.—Collins v. Maine Cent. R. 
Co. 4 A 2d 100. 136 Me 149. 

Mass.—^McCarthy v. Boston & M. R. 
R., 66 NE2d 561, 319 Mass. 470. 
167 AL.R. 1260. 

15. U S,—Spevak v. Pennsylvania R. 
Co.. D.C.Pa, SOPSupp. 1, reversed 
on other grounds, CA., 173 F.2d 
962 

16. IT.S —Spevak v. Pennsylvania R. 
Co., supra 

17. Me.—Collins v. Maine Cent. R 
Co., 4 A.2d 100. 136 Me. 149 

18. Me—Collins v. Maine Cent. R 
Co. supra 

19. Me.—Collins v. Maine Cent. R 
Co., supra. 

20. Pa—Pigard v. Pennsylvania R. 
Co., 65 A 2d 411. 361 Pa 380. 

21. Pa—lETigard v. Pennsylvania R. 
Co., supra 

22. Iowa—Wensel v. Chicago, etc., 
R C6, 170 NW. 409. 186 Iowa 680 

23. Mass —^Davis v. New York, N. 


B: & H R Co, 172 NE. 214, 272 
Mass 217 

24. Md —^Pennsylvania R Co. v. 
State, 53 A 2d 662, 188 Md 646 

Sleeping on tracks 

(1) Railroad and employees, had 
no duty to anticipate presence of in¬ 
ebriate asleep between rails of track 
—^Barry v Southern Paa Co, 166 
P.2d 825. 64 Ariz 116. 

(2) A license to cross railroad 
tracks at place where pedestrian was 
injured did not include privilege of 
sleeping on the tracks, and if it was 
established that pedestrian was 
asleep on tracks at time of injury 
he was a trespasser —^Texas & N O 
R. Co V. Baft, TexCivApp, 120 S. 

; W.2d 481 

25. Mass —Cooley v. Boston & M. R. 

R, 21 NE2d 953, 303 Mass. 371. 
122 A.LR. 1166. 

26. Arias.—Barry v. Southern Pac. 
Co. 166 P.2d 825. 64 Ariz 116 

Ga.—Southern Ry. Co. v. ICelley, 182 

S. E 631. 62 GaA,pp 187. 

Ky.—^Happy Coal Co. v. Garrison, 111 
SW.2d 596. 271 Ky. 151. 

52 ax P 177 note 64. 

Other statements as to duty 

(1) Company operating switch 
track owed licensee no duty except to 
refrain from any positive act of neg¬ 
ligence which would suddenly ere- 
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ate hazard to licensee—^Happy Coal 
Co V. Garrison, supra 

(2) Railway company owed to bare 
licensee no duty to keep private 
grade crossing in reasonably safe 
condition, free of obstruction, or to 
give him warning of the presence 
of gate which required licensee to 
back his automobile after having 
started to cross tracks—Chesapeake 
& O Ry. Co. V. Faison, 52 S E 2d 865, 
189 Va 341. 

27- Anz —Barry v Southern Pac 
Co., 166 P.2d 825, 64 Ariz 116 
Ga—Atlantic Coast Line R Co v 
Sweatman, 68 S E 2d 553. 81 Ga 
App 269 

Md—Corpus Juris cited in Jackson 
V. Pennsylvania R Co, 3 A 2d 719, 
724, 176 Md. 1. 

Mass —O'Brien v. Boston & M R 
R, 91 NE.2d 218, 326 Mass 451— 
Couto V Palmer, 42 NE2d 802, 
312 Mass 23—Cooly v Boston & 
M. R R. 21 NB2d 963, 303 Mass 
371, 122 A.LR 1166—Kenney v 
Boston & M R. R, 17 NE2d 103, 
301 Mass. 271—Gfavelle v New 
York, N. H & H R Co, 184 N E 
717, 282 Mass 262—^Davis v. New 
York, N. H & H R Co., 172 N.E 
214, 272 Mass. 217. 

Or.—^Powers v Spokane, P. & S Ry 
Co., 187 P.2d 960, 182 Or. 468 
62 CX p 177 note 65. 
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the time and place of the injury is brought about by 
peculiar facts and circumstances which relieve him 
from the guilt of a lack of ordinary care, the com¬ 
pany may be liable for a lack of ordinary care on 
its part in failing to anticipate his presence and m 
thereafter failing to take such proper precautions 
for his safety as might seem reasonably necessary.^® 
A duty to anticipate the presence of, and danger to, 
trespassers devolves on those operating the tram 
where, from the locality, circumstances, and known 
habits of the public generally, there is reason to 
apprehend that the track in front of the locomotive 
may not be clear of human beings 29 The railroad 
is sometimes held to be under a duty to exercise 
ordinary care towards a licensee 

A person rightfully using a public crossing cannot 
be regarded as a trespasser^! or a mere licensee 22 
Where the crossing is not a public crossing, one is 
not a trespasser who uses it either because of the 
railroad^s inducement or invitation,93 or because of 
its permission or implied license,94 or, according to 
some cases, because of its long acquiescence in such 
iisc;95 but according to other cases the mere fact 
that a number of persons are in the habit of using 
a certain place as a crossing where there is no public 
right of passage m general does not confer on a 
person so using it a status other than that of a 
trespasser^® or bare licensee®'^ In any event, the 


extent of use by the public of a railroad crossing 
necessary to form the basis of legal liability toward 
one who otherwise would be a trespasser cannot be 
defined with exactitude,^® and the mere use of a 
railroad crossing by the public does not convert the 
users thereof from trespassers to licensees, unless 
occurring at a place habitually used by the public 
in such large numbers that the presence of persons 
on the track at that place should be anticipated 99 
A person is not a trespasser in being on a track at 
a private crossmg made by the company under a 
contract with the owner of the surrounding land 
when the road was built, and through whom such 
person acquires land near the track 40 An employee 
who comes within the terms of an invitation ex¬ 
tended by the railroad to his employer to come to a 
freight house is an invitee,^! whereas if he does not 
come within the invitation, he is a mere licensee 42 
Prior trespass or intention to trespass. The fact 
that one has shortly before been a trespasser on rail¬ 
road property does not affect his right to use a pub¬ 
lic crossing or the duty of the railroad toward him ,48 
nor, according to some cases, is the fact that the 
traveler intends subsequently to become a trespasser 
material in this connection 44 
Particular applications. In applying the forego¬ 
ing rules, vanous persons sustaining injury at cross¬ 
mg have been held to be licensees,46 have been held 


28. Ga—Southern Ry Co v Kelley, 
182 S.B 631, 62 GaApp 137 

29. Qa.—Southern Ry Co v, Kel¬ 
ley, supra 

30. S C,—^Hayos v Atlantic Coast 
liino R Co, 13 SE2d 921, 196 
SO 386 

Tex.—^Panhandle & S F Ry Co v. 
ISutton, 81 SW2d 1005, 125 Tex. 
401 

31. Fla —^Loftin v Dagrley, 13 So 2d 
311, 162 Fla 831. 

Mich.—^Fish V. Grand Trunk Western 
Ry, 269 3SrW 668, 276 Mich 718. 

— Miller v Pennsylvania-Read- 
ingr Seashore Linos, 187 A 332, 117 
NJLaw 162 

Tex —Panhandle & 6 F Rv Co 
V Sutton, 81 S W 2d 1006, 125 Tex. 
401. 

52 CJ, P 178 note 66 

Status of person on right of way at 
highway as trespasser generally 
see Infra § 899. 

32. Tex—^Panhandle & S F, Ry. Co, 
V, Sutton, supra* 

33» Ga.—^Western Union Tel, Co, v 
Spencer, 101 S F 198, 24^ Ga.App 
471 

Ill—St Louis Nat Stock Tarda v 
Brennan, 126 111 App < 601. 

84. Iowa— Johnston v Delano, 164 
NW 1013, 176 Iowa 498. 

52 CJ. p 178 note 67. 


35. Ala—^Louisville & Nashville R 
Co V Sullivan, 13 So 2d 877, 244 
Ala 485. 

S C — Ha.yea v Atlantic Coast Line 
R Co, 13 S B 2d 921, 196 S.C 386 
62 C J p 178 note 68 

36. RI—^Boday v New York, N 
H & H. R. Co.. 165 A 448, 63 RI 
207, 

62 C.J. p 178 note 69 
UCere Inactloxi hy railroad 
A person who crosses tracks, not 
at a public crossing, or at a private 
crossing established by law, or at a 
crossing which railroad keeps up or 
helps to keep up, but at a place 
where people are accustomed to cross 
aind where the railroad has done 
nothing in an affirmative way and 
has merely taken no action to pre¬ 
vent such customary crossmg, is a 
trespasser with respect to railroad's 
liability for inDunes —^Lassiter v. 
Atlanta & W P. R. Co. 6 S E 2d 603, 
61 GaApp. 23. 

37. Mass —^Berube v New York, etc,, 
R Co, 135 NH, 629, 234 Mass 416. 

NY—^Matze v New York, etc, R. 
Co, 1 Hun 417, 3 Thomps & C 613. 

38. Or —^Powers v Spokane, P. & 
S Ry Co, 187 P 2a 960, 182 Or. 
468 

39. Or —^Powers v Spokane, P. & S 
Ry Co, supra 
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40. Ky —^Hovius v Cincinnati, etc , 
R Co, 107 SW 214, 32 Ky L. 786 

41. Mass—Davis v New York, N 
H & H. R. Co, 172 NE 214, 272 
Mass 217 

42. Mass—^Davis v New York, N. H 
& H R Co , supra 

43. Ky —^Illinois Cent R Co v 
Henry. 74 SW2d 689, 255 Ky 434. 

52 C J. p 179 note 74 

44. Mo—Torrance v Pryor, 210 S 
W. 430 

45- Ala —Alabama Great Southern 
R Co. V. Campbell, 26 So 2d 124, 
32 Ala App 348 

Ark—Chicago, R I & P Ry Co. v. 
McCauley, 112 S W2d 626, 196 Ark 
1177 

Ky—^Happy Coal Co v Garrison, 111 
SW2d 596, 271 Ky 151. 

La—Shamburg v, Thompson, App., 
186 So 616. 

Mass —Couto V. Palmer, 42 N E 2d 
802, 312 Mass 23—Cooly v Bos¬ 
ton & M R R, 21 NE.2d 953, 303 
Mass 371, 122 ALR. 1166—Gra- 
velle V New York, N. H. & H R. 
Co, 184 NB 717, 282 Mass 262 

Tox —Texas & N O. R Co. v Cortez, 
Civ App, 86 S.W 2d 310, error re¬ 
fused 

Va—Chesapeake & O Ry Co, v. Fai¬ 
son, 52 SE2d 865. 189 Va. 341. 

45 CJ. p 791 note 88 [a]. 
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to be trespassers,^® or have been held to be either 
a trespasser or at most a bare licensee or persons 
so injured have been held not to be invitees,li¬ 
censees,^® or trespassers 5® 

Extent of right to use crossing The right of a 
member of the public to use a public crossing ex¬ 
tends to every part of the crossing 

§ 716. - Mutual Rights and Duties 

The rights and duties of the public and the railroad 


company at a public crossing are mutual, reciprocal, 
and correlative, and each is charged with the duty of 
due care to avoid injury. The railroad, however, is gen¬ 
erally entitled to the right of way. 

As a general rule the rights and duties of the 
public and a railroad company at a public crossing 
are mutual and reciprocal,correlative,®® and co¬ 
extensive Each must have due regard for the 
rights of the other,®® and is charged with the mu¬ 
tual duty of exercising due care to avoid inflicting or 
receiving injury,®® including the maintenance of a 


Ztioensee "by implied invitation. 

Where very young: child was 
struck by train while on path in city 
which was used constantly by both 
children and adults in crossing- 
tracks, child was a licensee by im¬ 
plied invitation and employees of 
railroad were bound to expect his 
presence, to keep a lookout for him, 
and to exercise reasonable and ordi¬ 
nary care in operation of train to 
protect him from injury—Chicago 
Great Western By Co v Beecher, 
CCA.Mmn, 160 P 2d 394, certiorari 
denied 66 S Ct. 339, 326 TJS. 781, 90 
L Ed. 473. 

46. Ariz —^Barry v Southern Pac 
Co, 166 P2d 825, 64 Ariz. 116 
Ga—^Lassiter v Atlanta & W P R. 

Co., 5 SE2d 603, 61 GaApp. 23. 
Ohio—Pennsylvania R. Co v Mille- 
son. 2 Nll2d 17, 61 Ohio App 528. 

47- Ind.—Calvert v. New Tork Cent 
R. Co , 199 N.E. 239, 210 Ind 32. 
Me.—Willey v. Maine Cent R. Co., 
18 A 2d 316, 137 Me. 223, certiorari 
denied 62 S.Ct 85, 314 US 612, 86 
LEd 492. 

48. Colo—Welsh V. Xlmon Pac. R 
Co, 166 P.2d 844, 113 Colo 312. 

Ky —^Happy Coal Co. v. Garrison, 
111 SW2d 696, 271 Ky. 151. 

Mass—Couto V. Palmer, 42 NB2d 
802, 312 Mass 23—Cooly v Boston 
& M. R. R., 21 N.E.2d 953, 303 
Mass. 371, 122 ALR. 1166—Gra- 
velle V New York, N. R. & H R. 
Co, 184 N E 717, 282 Mass. 262. 

49, Ariz.—^Barry v. Southern Pac. 
Co, 166 P.2d 825, 64 Anz. 825. 

Ark —St Louis-San Francisco Ry 
Co V Brunner. 104 S.W2d 214, 193 
Ark. 937. 

6(1 U.S.—^Heatherly v. Southern Ry. 

Co, C.CAGa. 106 P.2d 894. 

Ala—^Louisville & N. R Co v. Sun¬ 
day, 48 So 2d 216, 254 Ala 299. 
Ark.— St, Louis-San Francisco Ry 
Co. V. Brunner, 104 SW2d 214, 193 
Ark 937. 

(Fla.—^Loftln V. Dagley, 18 So 2d 811, 
152 Fla. 831. 

La.—Shamburg v. Thompson, App., 
186 So 616. 

Mich—^Pish V Grand Trunk West¬ 
ern By., 266 N.W. 349, 275 Mich 


273, reheard 269 NW 668, 275 
Mich. 718 

46 CJ p 791 note 88 [a] 

Motorist permitting vehicle to slip 
partially off planking at railroad 
crossing is not trespasser as long as 
vehicle remains within lines of high¬ 
way—^Ruggiero v. Central R Co, 170 
A 67, 112 NJLaw 163 

51- XT S —^Baltimore, etc , R, Co. v. 
Anderson. Ohio, 85 P 413, 29 C C.A 
235. 

52 CJ p 178 note 73. 

62. tJ S —^Interstate Motor Lines v 
Great Western Ry Co , CCA Colo, 
161 P 2d 968—Chicago & N W Ry 
Co V Golay, C C A.Wyo, IBS P 2d 
S42—^Poster v St Louis-San Fran¬ 
cisco Ry Co, D.C.Pla, 76 P Supp 
809. 

Pla —St Louls-San Francisco Ry Co 
V Earl, 49 So 2d 324—Seaboard 
Air Line Ry, Co v Watson, 137 So 
719, 103 Pla 477, appeal dismissed 
53 set 32, 287 US 86, 77 L Ed 
ISO, 86 A L R 174. 

Ga—^Atlantic Coast Line R Co v. 
Dickson, 28 S E 2d 879, 70 GaApp 
690, followed m 28 S E 2d 883, 70 
GaApp 596 

IlL—W C. Noms Mfg v. Baltimore 
& O. R. Co, 77 N.B 2d 434, 333 Ill 
App 247—Shaw v Chicago & E 1. 
R Co., 76 N.B.2d 61, 332 HI App 
286—^Humbert v. Lowden, 56 N.B. 
2d 328. 323 IlLApp. 667. 

Iowa.—^Meier v. Chicago, R, I. & P. 
Ry Co, 275 N.W. 139, 224 Iowa 
295. 

La—Gates v. Arkansas & L M. Ry. 

Co, App, 180 So 835. 

Me.—^Richard v Maine Cent R Co, 
168 A. 811, 132 Me. 197. 

Mich.—Pish V Grand Trunk Western 
Ry., 269 NW, 568, 276 Mich. 718. 
Nev-^ozpns Juris cited in Los An¬ 
geles & S. L. R. Co. V. Umbaugh, 
128 P.2d 224, 233. 61 Nev. 214. 

N C —^Henderson v. Powell, 19 S E.2d 
876, 221 N.C 239. 

Ohio—City of Cincinnati v. Luckey, 
91 N.E 2d 477, 163 Ohio St 247. 

Or —^Finn v Spokane, P & S Ry. Co., 
214 P2d 354, opinion adhered to, 
218 P.2d 720. 

Utah—^Pippy V. Oregon Short Line 
R Co. 11 P.2d 306, 79 Utoh. 439. 
Wash —^Hendrickson v. Union Pac. R. 
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Co. 136 P2d 438. 17 Wash 2d 548. 
161 ALR 96 
52 C J. p 179 note 78. 

Elements considered 

The interest of the public in trans¬ 
portation between cities, the size, 
weight, and speed of trains, force of 
inertia of trams, and controllability 
thereof relative to that of vehicular 
traffic ordinarily using public high¬ 
ways are elements taken into con¬ 
sideration in evolvement of rules of 
law pertaining to reciprocal rights 
and duties of railroads and public in 
their 3omt use of crossing areas — 
Lund V Pacific Elec Ry Co, 163 P 
2d 706. 26 Cal 2d 287 

53. SC —^Taylor v Atlantic Coast 
Line R Co, 60 S E 2d 889, 217 S C 
435 

Utah—^Barle v Salt Lake & Utah R 
Corp, 166 P2d 877, 107 Utah 111. 

54. Utah —Pippy V Oregon Short 
Line R Co. 11 P2d 805, 79 Utah 
439. 

Traveler must use at least as much 
care to avoid injury as trainmen 
should use to avoid hitting him — 
Roberts v Powell, 187 So 766, 137 
Pla 159—62 CJ, p 180 note 80 Ea] 

55. Ill —Shaw V. Chicago & E I R 
Co, 76 NE2d 61, 332 Ill App 285 

Mich —^Pish V Grand Trunk Western 
By. 269 NW 668, 275 Mich 718— 
Kelly V. Michigan Central R Co, 
31 NW. 904. 65 Mich 186. 

Or —Finn v Spokane, P & S Ry. Co , 
214 P 2d 354, opinion adhered to, 
218 P.2d 720. 

661 Ky.—^Franklin v Louisville & N 
B. Co, 102 SW2d 1010, 267 Ky 
677. 

Nev— Corpus Juris cited In Los An¬ 
geles & S L R. Co V. Umbaugh, 
123 P.2d 224, 233, 61 Nev. 214. 

N.C—Godwin v Atlantic Coast Line 
B. Co, 17 SE 2d 137, 220 N.C. 281— 
Moore v Atlantic Coast Line R. Co , 
158 SE 556, 201 N.C 26. 

Ohio—City of Cincinnati v Luckey, 
91 N.E.2d 477, 163 Ohio St 247. 

Tex.—^Texas & N. O. R. Co. v. Strat¬ 
ton, Civ.App., 74 S.W 2d 746, error 
refused, followed in Texas & N. O 
R. Co. V. Berry, 74 SW.2d 760, er¬ 
ror refused. 

Utah—Pippy V Oregon Short Line 
B. Co., 11 P.2d 305. 79 Utah 439. 

52 C.J. p 179 note 77. 
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careful lookout for danger.®^ As sometimes stated, 
it IS as much the duty of a person traveling on the 
public highway, who is about to cross a railroad 
track, to use ordinary care and prudence to ascer¬ 
tain if a tram is approaching as it is the duty of the 
railroad company to cause warnings to be given of 
an approaching train to persons who may be on the 
public highway 58 

The degree of diligence to be used on either side 
IS such as a prudent person would exercise under 
the circumstances at the particular time and crossing 
in endeavoring to perform his duty,59 and in general 
no greater care is required of one than of the 


other.®9 The duty of each is to use reasonable®^ 
or ordinary® 2 care commensurate with the risk and 
danger involved,®® as where the situation is more 
than ordinarily dangerous,®^ 

Superior right of railroad company. While it has 
been laid down that the rights of the public and the 
rights of the railroad company are equal®® and 
that neither has an exclusive right to occupy the 
crossing,®® these rules are subject to the quaJifica- 
tion that, by reason of the character and momentum 
of a railroad tram and the requirements of public 
travel by means thereof, a moving tram or railroad 
car IS entitled to the preference and right of way.®*^ 


57- Mass —Copithom v Boston & M. 
R R, 17 3SrE2d 713, 301 Mass 
510 

N it ,—Huntress v Boston & M R 
R, 34 A 154, 66 NH 185 

NC—Col train v Atlantic Coast Line 
R Co, 4 SB 2d 863, 216 N.C 263— 
Moore v Atlantic Coast Line R 
Co, 168 SB 656, 201 NC. 26 

S.C —Moore v Atlantic Coast Line R 
Co , 7 S E 2d 4. 102 S.C 406 

52 C J. p 180 note 78. 

58: US —^Poster v St Louis-San 
Francisco Ry. Co, DC Fla, 76 F 
Supp 809. 

Fla —St Louls-San Francisco Ry Co 
V Bari, 49 So 2d 324—^Powell v 
Gary, 200 So 864, 146 Fla 334— 
Roberts v. Powell, 187 So 766, 137 
Fla, 169—Seaboard Air Line Ry 
Co V Watson, 137 So 719, 103 
Fla. 477, appeal dismissed 63 S Ct 
32, 287 U.S. 86, 77 LBd 180, 86 
A L R, 174—^Atlantic Coast Line R 
Co V. Watkins, 121 So 95, 97 Fla. 
360 

59. Iowa.—Meier v. Chicag-o, R. I. & 
P. Ry Co.. 276 N.W. 139, 224 
Iowa 295 

Mass.—Copithom v. Boston & M. R 
R, 17 NB 2d 713, 301 Mass 610. 

N.H—^Huntress v Boston & M. R 
R, 34 A. 164, 66 NH 186 I 

N C —Godwin V. Atlantic Coast Line 
R Co , 17 S B 2d 137, 220 N.C 281— 
Moore v. Atlantic Coast Line R I 
Co, 168 S B 566, 201 N.C. 26. 

62 C.J p 130 note 79 j 

60- SC —Truett v Atlantic Coast i 
Line R Co., 83 SB 2d 396, 206 SC. 
144 

62 C J. p 180 note 80 

61- Iowa —^Dombrenos v. Chica^ro, 
etc, R Co, 174 N.W. 696 

La.—Stelly v Texas & N. O. R Co, 
App , 49 So 2d 640. 

Or—^Fish V. Southern Pac Co, 143 
P 2d 917, 178 Or. 294, rehearing de¬ 
nied 146 P.2d 991, 173 Or 294 

Utah.—^Pippy V. Oregon Short Line 
R. Co., 11 P.2d 805, 79 Utah 439 

60. Tenn—^Hurt v. Yazoo, etc, R 
Co, 205 SW. 437, 140 Tenn. 628. 

52 C J p 180 note 82. 
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At least average care 
Both railroad company and high¬ 
way traveler must exercise at least 
average care and prudence at a grade 
crossing—Taylor v Atlantic Coast 
Line R. Co. 60 S B 2d 889, 217 S.C 
435 

63. Mont —^Inkret v. Chicago, M. St 
P & P R Co, 86 P 2d 12, 107 
Mont. 394. 

N C —Coltrain v Atlantic Coast Line 
R Co , 4 S E 2d 853, 216 N C. 268. 

S C —Truett v Atlantic Coast Line 
R Co, 33 SB 3d 396, 206 SC. 144 
—Moore v Atlantic Coast Line R. 
Co, 7 S E 2d 4, 192 S C. 406. 

62 C J p 180 note 83. 

Freatiented mxuilcipal crossing 
Where railroad crossing in munici¬ 
pality was much frequented, the de¬ 
gree of care imposed on the public 
and railroad company to avoid acci¬ 
dents was much greater than at a 
country crossing,—^Kenan v. Austin, 
1 So 2d 174, 146 Fla. 389 

64. Cal —Thuet v Southern Pac. Co, 
27 P2d 910, 135 Cal App. 627. 

62 C J p 180 note 84. 

65. Ark —^Missouri Pac R. Co v 
Nelson, 115 SW2d 872, 196 Ark. 
883. 

Ind—^New York Cent R Co. v De 
Leury, 192 NB 126, lOO Ind App 
140 

Ky—^Illinois Central R Co. v Max¬ 
well, 167 SW2d 841, 292 Ky 660 
N C —Coltrain v Atlantic Coast Line 
R. Co, 4 SB 2d 853, 216 NC 263. 
52 O J. p 180 note $6. 

66. Or—Finn v Spokane, P. & S 
Ry Co, 214 P 2d 354, opinion ad- | 
hered to 218 P 2d 720. 

62 C J p 180 note 87. 

67. U S —^Plough V. Baltimore & O. 
R Co, CANY, 172 F 2d 396, cer¬ 
tiorari denied 69 S.Ct. 1518, 337 
US 940, 93 LBd 1745, Hanson v 
Baltimore & O R. Co., 69 S Ct. 1618, 
337 US 940, 93 LBd 1746, Van 
Slyke V Baltimore & O R. Co, 69 
set. 1618, 337 U.S 941, 93 L.Bd 
1746, and Lynch v. Baltimore & O 
R Co, 69 S.Ct 1618, 8^7 US. 941, 
93 L.Ed. 1746—State of N. D., for 
and on Behalf of N D Workmen’s 
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Compensation Bureau v. Northern 
Pac Ry Co. CAND, 171 F 2d 
606—Interstate Motor Lines v 
Great Western Ry Co , CCA Colo, 
161 F 2d 968—Chicago & N W Ry 
Co V Golay, CCAWyo, 166 F 2d 
842—^Haase v Chicago, M, St P 
& P B Co , D C Minn, 76 F Supp. 
393—^Foster v. St Louis-Sajn Fran¬ 
cisco Ry. Co, DC Fla, 76 F Supp 
809 

Ariz.—^Humphrey v Atchison, T & 

5 F. Ry. Co, 70 P 2d 319, 60 Ariz 
167. 

D.C —Sisson V. Southern Ry Co , 68 
F2d 403. 62 App D C 366 

3S^a—^Roberts v. Powell, 187 So. 766, 
137 Fla 169—Seaboard Air Line 
Ry Co. v Watson, 137 So 719, 
103 Fla 477, appeal dismissed 63 S 
Ct 82, 287 US. 86, 77 LBd. 180, 
86 AL.R 174. 

Idaho —Whiffln v Union Pac. R Co , 
89 P2d 640, 60 Idaho 141 

HI —^Robertson v New York Cent R 
Co, 68 NB 2d 627, 388 Ill. 680. 

Ind—^New York Cent R Co v. De 
Leury, 192 N B. 126, 100 Ind.App 
140. 

Iowa—Meier v Chicago, R. L & P. 
Ry Co. 276 NW. 139. 224 Iowa 
295 

Kan—^Ross v Fleming, 194 P.2d 491, 
165 Kan 491, 165 Kan. 279 

La—Winflele v Texas & P. Ry Co, 
App, 160 So 43—^Pearce v Mis¬ 
souri Pac R Co, App, 143 So. 647 

Md—Baltimore Transit Co v Bram¬ 
ble, 2 A 2d 416, 175 Md 334. 

Mass—Copithom v, Boston & M. R 
R., 17 NE2d 713, 301 Mass. 610 

Mo—Gorman v. Franklin, 117 S W2d 
289—^Marshall v. St Louis-San 
Francisco Ry. Co , APP, 229 S W,2d 
724, ajrnrmed, Sup, 234 SW.2d 524. 

Mont—^Inkret v Chicago, M, St. P. 

6 P. B. Co., 86 P.2d 12, 107 Mont 
394 

N H.—Gates v. Boston & Maine R, R,, 
37 A 2d 474, 93 NH. 179. 

N Y.—^McKelvey v. Delaware, L & 
W B. Co., 300 NY.S. 1263, 263 App. 
Div 109—^Lee v. Pennsylvania R 
Co., 280 NYS. 286, 244 App Div. 
668, reversed on other grounds 193 
N.B. 629, 269 N.Y. 53, reargument 
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As has been said, when a railroad train and a per¬ 
son traveling on a highway each approaches a rail¬ 
road crossing at the same time, it is not the duty of 
the company to stop its train, but it is instead the 
duty of the traveler, in obedience to the known 
custom of the country, to stop and not pass in front 
of the advancing train.®^ 

The railroad’s right of way is not absolute,®® and 
does not impose on travelers the whole duty of 
avoiding collisions;'^® such right is dependent on, 
or at least does not absolve the railroad from, the 
giving of reasonable and bmely warning of its ap¬ 
proach'll and the use of reasonable care to avoid a 
collision.72 The right to priority must yield to the 
convenience of travelers when in the operation of a 
tram it is not necessary that the operator should 
use the crossing*^® or when it becomes the operator’s 


duty to clear the crossing A standing train at a 
public crossing has no precedence over an ordinary 
traveler,and, in such case, the operator of the 
railroad and the traveler are each bound to act with 
due regard for the others ® 

Reliance on othe/s precautions. In the first in¬ 
stance, both the operator of the tram and the per¬ 
son on or approaching a crossing m regulating 
their conduct may be governed by the belief or ex¬ 
pectation that the other will exercise due care'*'^ 
to a limited or reasonable extent ,^8 and the operator 
of a train is not required to anticipate or foresee 
that a motorist will disregard the duties the law 
places on him.*^® However, neither is relieved from 
the duty of watching the crossing to avoid accidents 
by the assumption that the other is doing his or its 
whole duty,®® and a failure of either to use due care 


denied 200 NE 52. 269 NT. 674. 
amendment of remittitur denied 1 
]Sr.E2d 364, 270 NT. 629 
N.C—Coltrain y Atlantic Coast Lme 
R. Co. 4 SB 2d 853, 216 NC. 263 
N D —Scbnell v Nortbem Pac. Ry. 

Go.. 1 NW2d 66. 71 N.D. 869 
Or.—^Finn v Spokane, P. & S R. Co, 
214 P.2d 354, opinion adhered to 
218 P 2d 720—^Pish v Southern Pac. 
Co. 143 P2d 917, 173 Or 294, re¬ 
hearing denied 146 P2d 991, 173 
Or. 294 

Pa.—Venchik y Pennsylvania R. Co., 
18 A.2d 118, 143 Pa Super. 438. 

S C —^Bingham v. Powell, 11 S.B 2d 
275, 195 SC. 238—^Rohison v. At¬ 
lantic Coast Line R. Co, 184 S.B. 
96, 179 S.C 493. 

Tex.—Texas & N. O R. Co v. Blake, 
GivApp,, 175 S.'W'2d 683, error re¬ 
fused 

Utah,—^Pippy V. Oregon Short Line 
R. Co. 11 P 2d 305, 79 Utah 439. 

Va—Southern Ry. Co. v Berry, 1 
SB 2d 261, 172 Va. 266—Virginia 
Electric & Power Co. v- Vellines, 
176 SB, 35, 162 Va 671—Norfolk 
& W. Ry. Co V. Benton, 169 SB 
560, 160 Va. 633—^3?*ranklin & P 
Ry. Co. V. Shoemaker’s Committee, 
159 e.E 100, 166 Va. 619. 

Wash —Hendrickson v Union Pac. R 
Ca, 136 P.2d 438. 17 Wash 2d 648, 
161 A.LR. 96—Spokane County v 
Great Northern Ry. Co, 35 P2d 
1, 178 Wash. 389—Haaga v. Seigri- 
naw Loggmir Co., 14 P.2d 55, 169 
Wash 647, ajBBrmlng 6 P 2d 506, 
165 Wash. 367, petition granted 15 
P,2d 656, 170 Wash 98. 

W.Va.—^Parsons v. New Tork Cent. 
R. Co., 34 SB 2d 334, 137 W.Va. 
619. 

62 OJ. p 181 note 88. 

Oaly ntpsrloif right 
The right of passage has been said 
to he the only superior right of the 
railroad.—^Richard v. Maine Cent. R 
Ctv, left A. 811,182 He. 197. ' 


68. Ill—^Robertson v. New Tork 
Cent. R Co. 68 NE2d 627, 388 Ill 
580—Carrell v New Tork Cent R 
Co, 52 N.E2d 201, 384 Ill. 699— 
Purdy V, Sprague, 2 N.E2d 743, 286 
Ill.App. 17—^F’ranks y Baltimore & 
O S W R. Co, 269 IllApp. 129 
Md—Western Maryland Ry Co v. 
Myers, 163 A 700, 163 Md 534. 

69- NH—^Morrison v. Boston & M 
R R, 164 A. 653, 86 NH. 176 

70, Mmn —Gowan v McAdoo, 173 N 
W 440, 143 Minn 227. 

Utah.—^Pippy V. Oregon Short Line 
R. Co., 11 P.2d 306, 79 Utah 439. 

71. U S —^Plough V Baltimore & O 
R Co, C.ANT.. 172 P2d 396. cer¬ 
tiorari denied 69 S.Ct. 1518, 337 
U.S 940, 93 L.Ed. 1745, Hanson v. 
Baltimore & O R Co, 69 SCt 
1618, 337 US. 940, 93 LBd. 1745, 
Van Slyke v. Baltimore & O R Co, 
69 S.Ct. 1618, 337 US 941. 93 LEd 

1745, and Lynch v Baltimore & O 
R. Co., 69 set 1618, 337 US. 941, 
93 L Ed, 174&—^Interstate Motor 
Lines V. Great Western Ry Co, 
C.CAC 0 I 0 , 161 F2d 968—Chicago 
& N. W Ry. Co. V. Golay, aCXA. 
Wyo., 166 P.2d 842. 

N C —Coltrain v. Atlantic Coast Line 
R. Co , 4 S E 2d 863, 216 N.C. 263 
Pa.—Anstine v. Pennsylvania It. Co, 
20 A2d 774, 342 Pa 423. 

Wash —^Byerley v. Northern Pac Ry 
Co., 120 P,2d 453, 11 Wash.2d 604 
52 C J. p 181 note 89.' 

78. U S.—^Plough V. Baltimore & O. 
R. Co, CANY, 172 F2d 396. cer¬ 
tiorari denied 69 SCt. 1518, 337 
U.S. 940, 93 LuEd 1745, Hanson v. 
Baltimore & O. R. Co., 69 S Ct. 1618, 
337 trS. 940, 93 LEd 1746, Van 
Slyke V. Baltimore & O R. Co, 69 
1618, S37 U.S. 941, 93 LBd. 

1746, and Lynch v. Baltimore & O 
R Co, 69 S.Ct. 1518, 337 U.S. 941, 
93 L.Eii 1746. 
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S.C —^Robison v Atlantic Coast Line 
R Co. 184 S E 96. 179 S C 493 
52 C J. p 181 note 90 

73. Ky—^Harvey v. Illinois Cent R 
Co. 167 SW 875. 169 Ky 492 

74. Ky—^Harvey v. Illinois Cent R 
Co, supra 

76. Me—^Allen v Boston, etc, R 
Co, 47 A 917, 94 Me 402. 

Neb —Williams v. Cbicago, etc, R 
Co, 111 NW 696, 113 N.W. 791, 78 
Neb. 695, 701, 14 LRA.N.S., 1224 
78. Me.—Allen v. Boston, etc., R 
Co, 47 A 917, 94 Me 402. 

Neb—Williams v. Chicago, etc, R 
Co. Ill N.W. 696, 113 NW. 791, 78 
Neb. 695, 4 L.RA.NS, 1224 

77. Ariz.—^Doty v. Southern Pac. Co , 
129 P2d 991. 59 Anz 449 

Cal—^Lambert v Southern Pac. Co.. 

79 P. 873, 146 Cal. 231 
Fla—Atlantic Coast Line R Co. v 
Timmons, 36 So 2d 430. 160 Fla. 754 
—Clark V Atlantic Coast Line R. 
Co., 192 So. 621, 141 Fla 166. 

Tex —^Texas City Terminal Ry. Co. v. 
Allen, CivApp, 181 S.W.2d 727, er¬ 
ror refused 

Utah—Olson v. Denver & R G W. 

R Co , 9g P 2d 944, 98 Utah 208 
52 C J p 182 note 98. 

Seduction, of speed in mist or fog 
Railroad company can assume that, 
in case of mist or fog on highway at 
crossmg, driver of automobile will 
reduce his speed so as to enable him 
to stop within range of his vision.— 
Dolan V. Bremner, 263 N.W. 798, 220 
Iowa 1143. 

78. Ala.—Weatherly y Nashville, 
etc., R. Co. 51 So 959. 166 Ala 
676. 

79. Ariz.—^Doty v. Southern Pac. Co . 
129 P 2d 991, 59 Ariz 449 

OkL—^Thompson v Carter, 137 P2d 
956, 192 OkL 679—Kutn Vk Jones, 
101 P.2d 242, 187 Okl. 94. 

80. U.iS—^Baltimore, etc., R. Co. v 
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Will not justify the other in taking unnecessary 
risks or relieve such other of the duty of exercising 
reasonable care to avoid injury.81 

At places not public crossings Where a crossing 
at a place other than a public street or highway is 
treated as a public crossing, the rights and duties of 
the railroad company and the public thereat are 
substantially the same as at a public crossing. 
Thus, there is the mutual duty of exercising care to 
avoid an accident.83 Each is required to use the 
same degree of care,84 and the care of each in¬ 
creases with the danger of the situation.85 The care 
required is ordinary care.86 So, in respect of a 
private crossing maintained for a particular purpose, 
the rights and duties of the railroad and of a per¬ 
son authorized to use the crossing are similar to 
those of the railroad and the public at a public 
cro-ssing.S? Thus, in general, their rights are re¬ 
garded as equal88 subject to the right of precedence 


to which a moving train or car is entitled, 8 8 and 
in general the rights of each must be exercised with 
reasonable regard to the consistent rights of the 
other However, there is authority for the view 
that the rights of the public in a crossing m which 
it has only a qualified privilege are subordinate to 
the rights of the railroad company.^i 

§ 717. - What !Law Governs 

The substantive rights and duties of the railroad 
company and the person who sustains injury as a result 
of an accident at a railroad crossing are governed by 
the law of the place where the accident occurs, whereas 
the law of the forum governs as to procedural matters. 

In accordance with general rules, the substantive 
rights and duties of the railroad company and the 
person who sustains injury as a result of an accident 
at a crossing are determined by the laws of the 
place where the mjury occurs, 82 whereas the law of 


Anderson, Ohio, 85 F. 413, 29 OC.A 
235. 

Analofify to xiftht of way 

Doctrine that railroad's servant 
may assume that vehicle intends to 
stop Instead of crossing before ap¬ 
proaching train is subject to same 
qualiflcations as equivalent doctrine 
that railroad has right of way — 
Tawney v, Klrkhart, 44 SB.2d 634, 
130 W.Va 650 

SI. Del.—Owens v Wilmington, etc., 
Tract. Co., 117 A. 454, 31 Del 475 
32. Ky.—Southern R Co v. Barbour, 
61 S.W 169, 21 KyL, 226 
Puerto Rico —^Marrero v American 
R. Co, 33 Puerto Rico 201 
Care required at crossings by recog¬ 
nition or invitation see supra $ 714. 

83. Miss—^Illinois Cent. R Co. v 
Dillon, 71 So 809, 111 Miss 620 

Puerto Rico —^Marrero v. American R 
Co., 33 Puerto Rico 201 

84. Ky —Southern R, Co v Barbour, 
61 SW. 169, 21 KyL. 226. 

62 C.J. p 182 note 6. 

35. Miss —Illinois Cent R, Co v. 
Dillon, 71 So. 809, 111 Miss. 620 

86. Ky —Southern R. Co v Barbour, 
51 SW. 169, 21 KyL 226. 

87. US—Thomas v. Delaware, etc, 
R Co, CCNT., 8 F 729, 19 
Blatchf, 633. 

NH.—Gahagon v, Boston, etc, R. 
Co, 60 A. 146, 70 NH. 441, 66 
LiRA. 426 

88. N.H.—Gahagan v. Boston, etc, 
R. Co, supra. 

52 C J. p 182 note 10. 

89. N.H.—Rideout V. Boston & M. R. 
R. Co., 80 A.2d 488, 92 N.H 340. 

52 C J. p 182 note 11. 

Assumption as to motorist’s conduct 
Railroad engineer had right to as¬ 
sume that motorist aipproaching 


crossing would do so with care and 
at reasonable speed so that if train 
were approaching he could stop in 
time to avoid collision—^Rideout v 
Boston & M R. R, supra. 

90. Iowa —^Resaler v Wabash R Co., 
132 NW 827, 152 Iowa 449. 

N H —Gahagan v Boston, eta, R 
Co, 60 A. 146, 70 NH. 441, 66 L 
RA 426 

Snrronndiiigs requiring watchfulness 
Particular surroundings may call 
for great watchfulness by both mo¬ 
torist and motorman at point where 
track crossed private road—Tomlin¬ 
son V. Northwestern Electric Service 
Co of Pennsylvania, 161 A 680, 301 
Pa. 72. 

91. U S.—Garrett v Illinois Cent 
R Co, CCTenn, 126 F. 406 

62 C J p 182 note 13. 

Greater obligation on motorist 
At a private road, the obligation of 
caution imposed on motorist m cross¬ 
ing tracks was greater, and that im¬ 
posed on railroad company was less, 
than at a public crossing—Welsh v 
Union Pac R Co, 156 P 2d 844, 118 
Colo 312—^Union Pac. R Co. v. Sie- 
mann, 146 P 2d 986, 112 Colo 70. 

98. US—Dommor v. Pennsylvania 
R. Co, C.CAInd, 166 F 2d 716— 
Thomson v. Stevens, C.C A Iowa, 
106 P 2d 739—Chicago G. W. R Co 
V, Robinson, CCANeb, 101 F 2d 
994, certiorari denied 59 S Ct 1038, 
307 US 640, 83 DBd 1520—Schaf¬ 
fer V. Pennsylvania R Co, C C.A 
Ill, 101 F,2d 869—Curtiss v New 
York Cent. B. Co.., C.CANT.» 79 
F2d 91 

Ark—Missouri P€W5. R. Co v. DifiCee, 
206 SW,2d 468, 212 Ark- 65—Mis¬ 
souri Paa R Co. V. Reed, 165 SW 
2d 864, 204 Ark. 846^—^Missouri Pac 
R. Co V. Holmes, 124 S W 2d 14, 197 
Ark. 576—^Texas & Pac. Ry. Co. v. 
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Stephens, 90 S'W'2a 978, 192 Ark 
116—^Missouri Pac R Co v Miller, 
41 S W 2d 971, 184 Ark. 61, certio¬ 
rari denied 52 S Ct. 210, 284 US 
688, 76 LEd 680 

Ill—Jensen v Baltimore & O R Co , 
69 NB2d 740, 330 Ill App 134 

Ind—^Louisville & N R. Co v Rev- 
lett, 66 NE2d 731, 224 Ind 313— 
Revlett V Louisville & N R Co. 
61 NB2d 96, 114 Ind App. 187, re¬ 
hearing denied 61 NB2d 500, 114 
Ind App 187—^Morley v Cleveland, 
C., C & St. L R Co. 194 NB. 806, 
100 Ind App. 615. 

Ky—Cincinnati, N O & T. P. Ry 
Co v Wilson's Adm'r, 172 S W 2d 
686, 294 Ky 698—Norfolk fi: W Ry 
Co V Barney, 90 SW2d 14, 262 
Ky. 228 

Mass—^Peterson v. Boston & M R. 
R, 36 NE2d 701, 310 Mass 45 

Mich —^Pere Marquette Ry Co. v. 
Slutz, 266 NW 468, 268 Mich. 388. 

Miss —^Mississippi Cent R Co. v 
Smith, 154 So 533, 173 Miss 607, 
modified on other grounds 159 So 
662, 173 Miss 607, appeal dismissed 
66 set 830, 296 US 718, 79 L 
Ed. 1673. 

Mo—Murphy v. Atchison, T. & S F 
Ry. Co., 197 SW2d 632, 356 Mo 
643—State, ex rel Thompson v 
Sham, 173 SW2d 406, 361 Mo 
630—^Draper v Louisville & N R. 
Co, 166 S,W.2d 626, 348 Mo 886— 
Connole v. Bast St Louis & S Ry. 
Co, 102 SW2d 681, 340 Mo. 690— 
Saba y. Illinois Cent R Co., 85 
SW2d 429, 337 Mo 106—Haton v. 
IlUnois Cent. R. Co. 76 S W 2d 127, 
385 Mo 1186—Hutchison v, St. 
Louis-San Francisco Ry Co., 72 S 
W2d 87, 385 Mo 82—Sing v. St. 
Louis-San Francisco Ry. Co., 80 
S W.2d 37—Teitsort v Illinois Cent 
R. Co, 15 SW2d 779, 322 Mo 
640—Busker v. New York Cent. 
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the forum governs as to procedural matters. 

§ 718, Defects in, and Obstructions at. Cross¬ 
ings 

a. In general 

b. Extent of care required 

a. In General 

A railroad company charged with the duty to main¬ 
tain a crossing in safe condition is liable for its negli¬ 
gence in failing so to do; but there is no liability in 
the absence of any violation of duty, as where the de¬ 
fects were created by others and resulted from conditions 
over which the railroad company had no control. 


In general, sometimes by virtue of statute or 
ordinance, a railroad company charged with the 
duty of constructing or maintaining and repairing 
a highway crossing is liable for injuries sustained 
by one making a proper use of such crossing through 
Its negligence in failing to construct or maintain 
the crossing in such a manner as to render it rea¬ 
sonably safe and convenient for the usual and or¬ 
dinary purposes of the public;®^ and a failure of the 
railroad company to comply with the duty imposed 
on it by law with respect to the maintenance of a 
highway crossing and the approaches thereto may 
be negligence per se or as a matter of law.95 The 


R Co. App., 149 SW2d 449—Kuba 
V Xew York Cent. R Co, App, 143 
S W.2d 882—Chapman v. Terminal 
R. R Ass'n of St. Louis, App, 137 
S TV 2d 613—Philippi v. New York, 
C & St. L. R Co., App, 136 S W. 
2d 339—-Holman v Terminal B. 
Ass*n of St. Louis, App , 125 S W 2d 
527—-Weeks v Atchison, T & S. 
P Ry. Co. 109 SW2d 374, 232 
Mo App 429—Cox v Terminal 
Railroad Ass’n of St Louis, App, 
43 SW2d 571, affirmed 55 SW.2d 
685, 331 Mo 910 

N.J.—Sammak v. Lehigh Valley R. 

Co, 172 A 60, 112 N.JLaw 540 
NC — ^Russ V. Atlantic Coast Line 
R Co, 18 SE2d 130. 220 NC. 
715 

Pa.—^Limes v Keller, Com PI, 60 
DauphCo 62 
52 C.J p 183 note 15. 

Lex loci as applicable in: 

Tort actions generally see Conflict 
of Laws S 12. 

Negligence actions generally see 
Negligence § 177. 

Substantive law held involved 

(1) The rule that the negligence of 
a motorist driving his automobile on¬ 
to a grade crossing ahead of an ap¬ 
proaching tram is imputed to guests 
in the automobile is a rule of “sub¬ 
stantive law” rather than a “rule of 
evidence,” and hence was applicable 
in action brought in one state against 
railroad for death of gruest in auto¬ 
mobile who was killed when auto¬ 
mobile was struck by train in an¬ 
other state.—Shaffer v- New York 
Cent R. Co. 34 N.E 2d 792, 66 Ohio 
App. 417 

(2) Statute of state where accident 
occurred, as construed by courts oJf 
that state to mean that occurrence 
of railroad crossing collision raises 
inference of negligence, is substan¬ 
tive law, not rule of practice and 
evidence—^Ramey v Missouri Pac. R 
Co, 21 sw.2d 873, 323 Mo 662, cer¬ 
tiorari denied Missouri Pac R Co v 
Ramey. 60 S Ct. 162. 280 U.S 614, 74 
LEd. 655. 

93; Ark.—^Missouri Pac R Co, v. 

Diffee, 206 SW2d 468, 212 Ark. 


55—^Texas & Pac Ry. Co. v. Ste¬ 
phens. 90 SW2d 978, 192 Ark 115. 
m—Jensen v Baltimore & O. R. Co, 
69 N.E 2d 740, 330 Ill App 134. 

N C —^Russ V Atlantic Coast Line R 
Co., 18 SE2d 130, 220 NO 715 
Application of lex fon as to matters 
of procedure m negligence cases 
generally see Negligence § 177 b. 
Farticiilac matters of procedure 

(1) Law of the forum governed 
the rules of evidence, burden of 
proof, competency of witnesses, 
weight of evidence, and other mat¬ 
ters relating to the remedy —Con- 
nole V. East St. Louis & S. Ry. Co, 
103 SW2d 581, 340 Mo 690. 

(2) What inferences were permis¬ 
sible from evidence was a matter of 
procedure and not of substantive law 
and was to be determined by the law 
of the forum —-Peterson v Boston 
& M. R. R, 36 NE 2d 701, 310 Mass 
45. 

(3) Court applied law of forum in 
ruling on contention that motorist 
was guilty of contributory negli¬ 
gence as a matter of law, and gave 
to plaintiff the benefit of the favor¬ 
able evidence rule —^Hopkins v Kurn, 
171 S.W2d 626, 351 Mio 41. 149 ALu 
R 762. 

Sufficiency of evidence for Jury 
Where law of place where accident 
occurred lays down only a general 
standard of care, the court in which 
the action is brought, while bound 
to observe that standard, would be 
required to determine in accordance 
with its own law of procedure 
whether there was sufficient evi¬ 
dence to take case to jury on ques¬ 
tion whether railroad conformed to 
the standard—^Peterson v. Boston & 
M. R. R, 36 NE2d 701, 310 Mass. 
45 

94- TT.S.—Contino v. Baltimore & A 
R, Co, CAMd,, 178 P.2d 621. 

Ala.—^Alabama Power Co v McGe- 
hee, 164 So 106, 228 Ala. 506. 

Ark—^Missouri Pac R Co v. Bink¬ 
ley, 188 SW2d 291, 208 Ark 933— 
Missouri Pac. R Co v. Kagy, 143 
-S.W.2d 1095, 201 Ark 160—Mis¬ 
souri Pac. R. Co V. Sorrells, 136 
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SW2d 1035, 199 Ark 971—Mis¬ 
souri P. R Co V, Howell, 132 SW 
2d 176, 198 Ark 956—^Pasme v 
Stockton, 229 SW. 44, 147 Ark 
598 

Cal —^Black v Southern Pac. Co, 
12 P 2d 981, 124 Cal App 321. 

Fla—^Loftin v. Dagley, 13 So 2d 311, 
162 Fla. 831 

La—Corpus Juris cited in Homeland 
Ins Co. V Thompson, App, 12 So 
2d 62, 65—^Dantone v Standard 

Mach Co, App, 195 So 39—Corpus 
JUns cited in Brandon v Texas <& 
N O R Co, App, 169 So 264, 267 
—^Vandevender v. New Iberia & N. 

R. Co, App. 162 So 601 

Mo—Jackson v St Louzs-San Fran¬ 
cisco Ry Co, 31 SW2d 250, 224 
Mo App 601. 

N C —^Parnsh v. Atlantic Coast Line 
R Co , 20 S E 2d 299, 221 N C 292— 
Campbell v High Point, T & D R 
Co., 159 SE 327, 201 NC 102. 
Pa—^Reed v Allegheny County, 199 
A 187, 330 Pa 300 

SC.—^Bell V. Atlantic Coast Line R 
Co, 24 SE.2d 177, 203 SC 160 
Tex —James v. Missouri-TCansas- 

Texas R Co of Texas, Civ App, 
182 SW.2d 921 

52 C.J p 182 note 19, p 183 note 20 
Absence of previous accident 
Where railroad failed to perform 
statutory duty to provide safe cross¬ 
ing, the fact that pedestrian was first 
to stumble because of height of rails 
did not preclude recovery for injury 
to pedestrian when he fell while at¬ 
tempting to cross tracks—Crawford 
V. Atlantic Coast Line R Co, 184 S 
E 569, 179 SC 264 
95. Ga—^Pollard v. Boatwright, 19 C 
SB 216, 67 Ga.App. 665—Central 
of Georgia Ry Co. v. Lumas, 16() 

S. E 814, 44 GaApp. 152 

Tex—Miller v Panhandle & S F. 
Ry. Co, Civ-App, 35 SW.2d 194, 
error dismissed 
52 C J. p 182 note 19 [a] 

Oaradlng and planking or graveling 
Violation of a statute dealing with 
the grading and planking or gravel¬ 
ing of railroad tracks across side¬ 
walks has been held to constitute 
negligence per se.—Pittsburgh, etc. 
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duty of a railroad to exercise care with respect to 
crossings and their approaches may be violated ei¬ 
ther through defective or improper construction, or 
through a failure to remedy an unsafe condition 
arising after a proper and safe construction,96 it 
may be through an act of commission or one of 

omission.®^ 

Where a statute imposes the general requirement 
on railroads to keep their crossings safe and in re¬ 
pair, negligence is the basis of liability thereunder 
The duty imposed by some statutes on the railroad 
to keep crossings in proper repair and in a reason¬ 
ably safe condition is absolute and nondelegable 
Where a statute requiring railroads to maintain 
crossings in good order was passed for the benefit 
of persons using the highway, any person injured 
while traveling on the highway may recover for a 
violation thereof A The duty imposed by statute to 
provide suitable crossings and to maintain them in 
good order has been held to include crossings where 
the grades are separated,^ as well as crossings at 
grade 3 

The railroad company is not relieved of liability 
by the fact that the person injured may also have a 
remedy against certain county or municipal au¬ 
thorities,^ or because the crossing was authorized or 
required by municipal ordinance,6 or because con¬ 


trol and supervision over the roads of the state have 
been vested in a highway commission,^ or because 
the construction or repair was intrusted to an in¬ 
dependent contractor,'^ or was performed by,® or on 
the authority of,9 state or municipal authorities 
Where the duty to maintain a crossing is imposed 
on a railroad by statute, neither a municipality^^ nor 
a commission^! can relieve the railroad from its 
statutory duty. The determination of liability as 
between the railroad and the public authorities may 
depend on whether the crossing was constructed un¬ 
der statutory authority prescribing the obligations 
of the parties or under a contract betw'een the rail¬ 
road company and the public authorities fixing their 
respective duties of maintenance It has been 
held that if the practical equivalent of a title in fee 
is in the railroad company, and the easement of a 
right of way across the railroad m the public, the 
duty of maintenance, in the absence of other facts 
or circumstances, rests on the county;!® whereas if 
the public owns title to the bed of the highway at 
the crossing, and the railroad company has an ease¬ 
ment of passage across it, the duty is corresponding¬ 
ly reversed.!^ 

In the absence of any violation of duty on the 
part of the railroad company, there is no basis of 
liability,!5 as where the defects were created by 


R Co V. Reed, 88 NR 1080, 44 Ind 
App 635. 

96. Ky.—^Louisville & N. R Co v 
Bell, 126 SW2d 239, 276 Ky 778 
Washing- away of dirt or gravel 
Liability for personal injuries 
caused by defect in crossing was 
held not altected by fact that dirt or 
gravel was washed from crossing in 
absence of showing that washing 
was caused by unprecedented flood, 
and that railroad had exercised due 
care,—Mississippi Cent R Co v 
Alexander, 152 So 653, 169 Miss 620. 

9% Ky.—Louisville & N. R. Co v. 
Bell, 136 S.W.2d 239, 276 Ky 778. 

98. Ohio —^Porter v Toledo Ter¬ 
minal R Co, 90 NE 2d 142, 152 
Ohio St. 463 

SstahllshmeiLt of standard 

Statutes requiring railroads to 
construct and maintain safe grade 
crossings merely establish a fixed 
standard by which the fact of neg¬ 
ligence of railroad in such respect 
may be determined—^Bell v Atlantic 
Coast Line R. Co., 24 SB 2d 177, 202 
S C. 160. 

99- W.Va.—Humphrey v Virginian 
Ry. Co., 54 S B 2d 204 

1, Miss.—Mississippi Cent R Co. 
V. Alexander, 162 So. 653, 169 Miss 
620. 


2. La —McCarty v Illinois Cent 
R Co, App, 194 So 96 

NH—Shea v Boston & M R R, 
191 A 650, 88 NH 462. 

3. Mias—Mississippi Cent R Co. v 
Alexander, 152 So 653, 169 Miss 
620 

NH—Shea v Boston & M R. R., 
191 A 650, 88 NH 462 

Requirement of safe and easy pas¬ 
sage 

Where a railroad crosses a public 
way at the same level, the railroad 
corporation is required to guard its 
lails by plank, timber, or otherwise 
so as to secure a safe and easy pas¬ 
sage across them^Longley v. City 
of Worcester, 24 NE2d 633, 304 
Mass. 580 

4. Ark—^Missouri Pac R Co v Ri¬ 
ley, 49 SW2d 397, 185 Ark 699 

52 C.jr p 184 note 23 

5. NJ—^Lumley v West Jersey & 
Seashore R Co, 191 A. 792, 118 
N J Law 140, 

52 C J p 184 note 24 

6. La.—^Brandon v Texas & N O- 
R. Co , App, 169 So 264 

7. Okl —Choctaw, etc, R Co. v 
Wilker, 84 P 1086, 16 Okl 384, 3 
L R.A.,N S., 696 

62 C J. p 184 note 36. 
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8- Ga—Georgia Power Co v Bell, 
159 SB 589, 48 GaApp 559. 

52 C J p 184 note 26. 

9. Ark—^Missouri Pac R Co v Ri¬ 
ley, 49 SW2d 397, 186 Ark 699 

10. Miss—^Mississippi Cent R Co, 
V Alexander, 162 So 653, 169 Miss 
620 

11. La—^Brandon v. Texas & N O 
R. Co, App, 169 So. 254 

12- PcL—^Reed v, Allegheny Oountv, 
199 A. 187, 330 Pa 300 

Primary responsibility m absence of 
agreement 

In absence of agreement as to 
maintenance, railroad is not primar¬ 
ily responsible for surface of public 
highway at crossing but primary li¬ 
ability for accident arising from de¬ 
fective maintenance is ordinarily on 
municipality, county, or other agency 
of government in control of the 
highway.—Reed v Allegheny County, 
suprar-Jozefski v. City of Brie, Com. 
PI, 23 Erie Co. 304. 

13- Pa—^Reed v. Allegheny County, 
199 A. 187, 330 Pa 300. 

14. Pa.—^Reed v. Allegheny County, 
supra 

15- Cal,—^Black v Southern Pac Co, 
12 P2d 981, 124 Cal App. 821 
Miss —Gordon v Illinois Cent. R. 

Co, 1 So 2d 772, 190 Miss, 789. 

52 C J p 184 note 27. 
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others and resulted from conditions over which the 
railroad company had no control,or where a 
change is made by the county authorities without 
proper notice to the railroad company.^'^ It has 
been held that the railroad company is not liable 
as for the violation of a duty imposed by statute 
where the road is not a public road within the mean¬ 
ing of the statute involved.^® Recovery cannot be 
had on the theory of nuisance where the facts do 
not show a nuisance.^^ A statute requiring rail¬ 
roads to keep in repair the streets between its rails, 
and for a prescribed distance on each side in such 
manner as municipalities may prescribe, does not 
impose any greater duty than would otherwise 
exist, imless the municipality so prescribes 20 

Private crossing or driveway. The railroad com¬ 
pany is liable to one making a rightful use of a 
private or farm crossing who is injured by the 
negligent failure of the railroad to comply with the 
duty, if any, imposed on it to construct and repair 
such a crossmg.2i However, the railroad is not lia¬ 
ble for an injury sustained by one who is not en¬ 
titled to the benefit of the crossing,22 and, if there 
is no existing duty on the part of the railroad com¬ 
pany to construct or to maintain in proper repair a 
private crossing, it is not liable for failing to do 
so 23 A railroad which constructs a private drive¬ 
way in such fashion as might reasonably mislead a 
traveler into a belief that it is but a continuation of 
the public street is obliged to use reasonable and 
ordinary care in keeping the premises and ap¬ 
proaches safe.24 

Priority in thne between railroad and highway. 
At common law a railroad company in construct¬ 


ing its road was under an obligation to provide safe 
and convenient crossings at highways then exist- 
ing.25 With respect to public road in existence be¬ 
fore the railroad was built, the railroad has been 
held required not only to keep up the roadbed, but 
also to construct and maintain suitable and con¬ 
venient approaches to the crossing 26 There is au¬ 
thority for the view that the liability of a railroad 
company for injuries resulting from defects in 
crossings may extend to injuries sustained at public 
crossings, whether established before or after the 
railroad was built,27 particularly under statutes in 
effect requiring railroads to maintain crossings safe¬ 
ly regardless of the question of priority of exist- 
ence.26 Where existing railroad lines are crossed 
by new highways established by government au¬ 
thority, the railroad must adjust itself to the new 
conditions and facilities provided in the public in¬ 
terest, and may not ignore the dangers incident to 
its own use of the crossing merely because it was 
first on the ground 2® A statute expressly imposing 
liability on railroad companies for injuries result¬ 
ing from a noncompliance with duties in respect of 
crossings has been construed to apply to a situation 
in which the railroad was constructed before the 
intersecting highway was laid out.26 The liability 
of the railroad company has been denied, however, 
where a turnpike was constructed at the same time 
as the railroad and the turnpike company assumed 
the duty of maintaining the road.21 

Establishment of crossing. In general the rail¬ 
road company is not liable for a failure to maintain 
in good repair or safe condition a place which is 
not an established crossing .22 However, the rail- 


18. N.C —^Long* V. Norfolk & W, Ky. 

Co, 23 SB.2d 849, 222 N.a 623. 
Tex —Shahan v. Northern Texas 

Tract. Co, CivApp., 266 SW 860- 
lights controlled "by others 

(1) Bailroad was not chargeable 
with negligence because of interfer¬ 
ence with vision of motorist at night 
resulting from mamtenance of flood 
lights on buildingrs of a manufactur¬ 
ing company located near railroad 
right of way—-Woodworth v. New 
Tork Cent. R. Co., 86 NE.2d 142, 140 
Ohio St 543. 

(2) Where motorist alleged that 
the railroad was negligent in per¬ 
mitting large arc light to blind and 
injure view of person approaching 
track in automobile, the railroad 
could not be held negligent in per¬ 
mitting the arc light to be situated 
at public intersection where it ap¬ 
peared that the city alone controlled 
location and operation of the light — 
Nabrotsky v. Salt Lake & Utah R 
Co., 136 P 2d 115, 103 Utah 274. 


17. S.C.—^Hill V. Port Royal, etc, 
R. Co, 10 S E. 91, 31 S C. 393, 5 L. 
RA 349 

52 C J. p 184 note 29. 

18. Va—-Washington-Virginla R Co. 
V. Pisher, 92 S.E. 809, 121 Va. 229 

62 C.J p 184 note 30, 

19. N J.—^Lennon v. Atlantic City 
R Co., 151 A, 747, 107 NJ.Law 
297. 

20- Ala—Southern Ry. Co v. Quil¬ 
len, 35 So.2d 193, 250 Ala 536. 

21. Ky.—^Louisville, etc, R, Co. v. 
Sweet, 134 SW 204, 142 Ky 337. 

52 C J p 183 note 21. 

22. Minn—Johnson v, Chicago, etc, 
R. Co, 104 N.W. 961, 96 Minn 316. 

52 C J. p 184 note 22 

23. Kan—^Atchison, etc, R, Co v. 
iPuller, 84 P. 140, 72 Kan. 627. 

52 C.J. p 185 note 31. 

24. Ga—-Williamson v. Southern 
Ry. Co, 166 SE 113, 42 Ga-App 
9. 


I 26. 111.—Bossert v Wabash R Co.. 
87 N.B2d 859, 338 lUApp 488— 
Carr v Chicago & N W Ry Co, 
77 N.B2d 857. 333 Ill App 567 

26. S C.—Collum V. Southern Ry. 
Co, 1 S.E2d 234, 189 S.C 336 

27. NY.—Spooner v Delaware, etc, 
R Co., 1 NY.St 668, afllrmed 21 N 
R 696, 116 N.Y. 22 

28. Ill —Carr v Chicago & N W 
Ry Co., 77 NB2d 857, 333 Ill 
App. 667. 

Miss.—^Mississippi Cent R Co v 
Alexander, 162 So. 663, 169 Miss 
620. 

52 C J p 185 note 36 

29. U S.—Contino v, Baltimore & A 
R. Co., C.AMd., 178 P2d 621. 

30. Conn —^Allen v. New Haven, etc., 
Co., 50 Conn. 215' 

62 C J. p 186 note 37. 

81. Tenn.—Zuccarello v. Nashville, 
etc., R. Co, 3 Baxt 864. 

32. Tenn.—Pedigo v. City of Chat- 
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road company may be liable in respect of defects at 
a crossing which has become a public crossing or in 
the nature of a public crossing by invitation or cus¬ 
tom, ^ 3 as where the railroad company has assumed 
the duty of constructing and maintaining a proper 
crossing thereat, although it was not obliged to do 
so 

Failure to provide for changed conditions For 
injuries resulting from a failure to comply with its 
duty to make such changes and to take such precau¬ 
tions as changed conditions require, the railroad 
company may be liable 

Continuing nature of duty The duty of the 
railroad company to keep the ciossings in proper 
condition is a continuing duty to be discharged 
whenever a crossing is in need of repair in order 
that it may be safe and convenient for the travel¬ 
ing public 36 

b. Extent of Care Beqnired 

In general, It fs necessary and sufTicient that the 
railroad company maintain crossings in a reasonably safe 
condition. A foolproof crossing, or one that will be safe 
under any and all circumstances, is not required. 


There is no hard and fast rule to determine wheth¬ 
er a railroad company has been guilty of negligence 
with respect to its alleged failure to so maintain a 
crossing as to be safe for people who wish to use 
it,37 and the question depends on the facts and 
circumstances of the particular case 3S In general 
a railroad company is not an insurer of the safety 
of travelers,® 3 and it is not obliged to anticipate 
and provide against extraordinary occurrences or 
dangers The duty of the railroad is not ab¬ 
solute, and it IS not required to maintain a fool¬ 
proof crossing^® or a crossing whereat no injury is 
possible,^® nor is it required to keep the surface 
of the road at the crossing so smooth as to prevent 
any jar or jolt to a vehicle passing over it.^^ In the 
absence of the imposition of an absolute duty as to 
the method or means to be used, it is usually suffi¬ 
cient for the railroad compan}^ to exercise reasonable 
or ordinary care, and to maintain crossings in a rea¬ 
sonably safe condition.^5 i^ is not the duty of the 
railroad company to maintain the crossing safe and 
easy under all circumstances;^® but its duty is ful¬ 
filled if It maintains the crossing so as to permit 
safe and convenient passage over it by persons 
exercising reasonable care in the use thereof.^7 


tanoopra, 64 SW.2d 207, 16 Tenn 
App 204. 

62 aJ. p 186 note 32 

33. Minn—Llll«itrom v. Northern 
Pac. R. Co., 66 NW. 624, 63 Mmn 
464, 20 UR A. 687 

52 C J P 186 note 33 

34. N.C 7 —Stone v. Seaboard Air 
time R, Co, 140 S.E. 399, 197 N C 
429 

62 C J p 186 note 34. 

35- Va—^Virginian R. Co v IFarr, 
136 S H 668, 147 Va. 217. 

62 C J. P 186 note 62. 

36- Ark —Missouri Pac. R Co. v 
Wriffht, 126 SW2d 609. 197 Ark 
933 

Tja —Homeland Ins Co v Thomp¬ 
son, App, 13 So 2d 62—Jones v 
Yazoo & M. V R Co., App, 6 So 
2d 186—^Dantone v. Standard Mach 
Co., App, 196 So 39—Brandon v, 
Texas & N OB Co, App, 169 So 
254. 

62 C J. p 184 note 23 [a] 

37. Tex—^Missouri, K. & T R Co 
of Texas v Young:, OivApp, 127 
S.W2d 489, error dismissed, judg¬ 
ment correct. 

38. Tex—^Missouri, K. & T R. Co 
of Texas v; Young, supra. 

Cohdlldons of public travel 

What Is reasonabljfr safe is deter¬ 
mined in light of conditions of pub¬ 
lic travel to which highways arc 
subject—^Alabama Power Co v Mc- 
<;ohee, 154 So. 106, 228 Ala. 505. 
‘^lighted barrlcfMie at railroad cross¬ 


ing under repair afforded pedestrians 
due notice of fact that crossing was 
not open for indiscriminate use as 
formerly, and that one leaving the 
route or path provided for pedes¬ 
trians would do so at his peril after 
passing the lighted barricade across 
the street along which pedestrian 
was walking—Gordon v Illinois 
'Cent. R Co, 1 So 2d 772, 190 Miss 
789. 

39. U S —Chicago, M, St P & P R 
Co V Slowik, CA.Minn, 184 F 2d 
920 

Ark—^Missouri Pac R Co v Riley, 

49 SW2d 397, 185 Ark 699. 

Miss—^Bentz v. Louisville & N R 

Co, 184 So 448, 183 Miss 563 
Tenn —^Louisville & H R. Co v 
Evins, 13 Tenn App 57 
WVa—Humphrey v, Virginian Ry 
Co, 54 SE.2d 204 
52 C J p 186 note 40 

40. Cal —Black v. Southern Pac Co, 
12 P2d 981, 124 Cal App 321 

62 C J p 186 note 41. 

4L NH—Shea v Boston & M R 
R, 191 A 650, 88 NH 462 

42. La.—Wallace v Louisiana & A 
Ry Co, App,, 6 So 2d 63—Dantone 
V Standard Mach Co, App, 196 

50 39. 

43. Miss—^Buflington v Gulf & S 
I R Co., 188 So. 663, 186 Miss 
132. 

44. La—^Dantone v Standard Mach 
Co, App, 195 So 39 

45. Cal.—^Peri v Los Arigeles Junc¬ 

1319 


tion Ry, 137 P.2d 441, 22 Cal 2d 
111 

Ky—^Louisville & N R. Co v. Jack¬ 
son's Adm'r, 47 S W 2d 941, 243 Ky 
59 

La—Bahry v Illinois Cent Ry Co, 
App, 13 So 2d 78—Wallace v 

Louisiana & A Ry Co, App, C So 
2d 63—^Dantone v Standard Mach 
Co , App , 196 So 39 
Miss —Gordon v Illinois Cent. R 
Co, 1 'So 2d 772, 190 Miss. 789— 
Buffington v Gulf & S I. R Co. 
188 So 563, 186 Miss 132—Bentz 
V Louisville & N R Co., 184 So 
448, 183 Miss 563 
HH—Shea v. Boston & M. R R, 
191 A C60, 88 NH 462. 

Tenn—Louisville & N. R. Co. 

Evins, 13 TennAipp 67 
62 CJ p 186 notes 42, 46. 

Statute embodsmig common-law duty 
If statute requiring railroad to 
maintain safe crossing is mere af¬ 
firmation of common-law duty, 
standard of care continues to be 
conduct of reasonably prudent per¬ 
son under like circumstances —Craw¬ 
ford V Atlantic Coast Line B. Co, 
184 SE 569, 179 SO. 264 

46. La—^Homeland Ins Co. v. 

Thompson, App, 12 So 2d 62—Dan- 
tone V Standard Mach Co., App, 
195 So. 39. 

47. La —^Homeland Ins Co. v, 

Thompson, App, 12 So.2d 62—^Dan- 
tone V. Standard Mabh. Co, App, 
195 So 39. 
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On the other hand, it is necessary that the rail¬ 
road maintain crossings in a reasonably safe condi¬ 
tion, and the exercise of less than reasonable or 
ordinary care will not satisfy its duty in this re¬ 
spect.^ 8 The railroad does not have the right to 
set a trap or snare in the crossing which might rea¬ 
sonably be expected to cause injury to a traveler.^9 
Where the railroad company has the dut}' of restor¬ 
ing the highway, it is bound to make it reasonably 
safe 50 Where the statute imposes an absolute duty 
to furnish a safe crossing, it seems that the mere 
fact that the railroad company exercised reasonable 
care will not relieve it from liability.51 

Crossings hy invitation or custom. In respect of 
crossings which as a result of invitation or custom 
have a status similar to public crossings, the rail¬ 
road company must use reasonable®^ or ordinary®® 
care to maintain it in safe condition, although the 
railroad company is not an insurer of the safety of 
persons using the crossing.®^ 

Private crossings In respect of persons lawfully 
using private crossings, the railroad company is 
bound to exercise reasonable care in constructing 


and maintaining such crossings ®® 

I 719 . - Nature and Location of Defect 

a. Nature 

b. Location 

a. Nature 

In general a railroad company 7s liable only for a 
defect which is caused by its negligence, and not for a 
condition which is not unnecessarily dangerous under 
ordinary circumstances or which is not due to improper 
construction or maintenance. 

In general a railroad company is liable for a 
defect or condition which is caused by its negli¬ 
gence,®® and which makes the crossing unnecessarily 
unsafe and dangerous to persons having occasion to 
use the crossing, while in the exercise of ordinary 
care.®^ The railroad company is not liable, however, 
for a condition which is not caused by its negligence 
or other fault,®® or which is not unnecessarily dan¬ 
gerous or unsafe under ordinary circumstances,®® 
or which is not due to improper construction or 
maintenance although it may be an obstacle to 
travel,®® no-r is the railroad company liable on the 


4S. U.S—Chicago, M. St. P. & P. 
R Co V. Slowik, C A Minn, 184 
F 3d 920 

Ark —Missouri Pac. R Co. v Wright, 
126 S.W 2d 609, 197 Ark 933—Mis¬ 
souri Pac. R, Co. V, Cox, 58 SW 
2d 421, 187 Ark. 104. 

Ky.—Louisville & N R Co, v. Bell, 
125 SW.2d 239, 276 Ky 778—Ten¬ 
nessee Cent. Ry Co v Hancock's 
AdmX 63 SW.2d 708, 245 Ky. 426 
X J —^Lumley v West Jersey & Sea¬ 
shore R. Co., 191 A 792, 118 NJ. 
Law 140 

NT—Harnman v New York, C & 
St L R. Co, 171 NE 686, 253 N 
T 398. 

NC—^Moore v, Atlantic Coast Line 
R. Co, 158 SB 656, 201 NC. 26. 
Ohio—^Lent v. New Tork, C & St 
L. Ry. Co, 44 NE2d 296. 69 Ohio 
App. 614 

Okl —St. Louis-San Francisco Ry. 
Co V. Prince, 291 P. 973, 145 Okl 
194, 71 ALR 357 
52 CJ. p 186 notes 43,' 46. 

49. Ark —^Missouri Pac R. Co v. 
Cox, 68 S.W 2d 421, 187 Ark 104 

Grossing held not to constitute trap 
Wash—^Watson v Northern Pac R. 
Co., 228 P2d 1067. 

50. Wis.—Washburn v, Chicago, 

etc, R- Co. 32 NW. 234, 68 Wis. 
474 

52 C J p 186 note 44 
Frisnary duty of city to reconstruct 
street 

Fact that railroad in making ex¬ 
cavation In street complied with city 
trafllc rules did not relieve it of duty J 


to protect travelers, notwithstanding 
it may have been primarily the duty 
of the city to reconstruct street — 
Baldwin V. Compton, 92 S.W 2d 845, 
192 Ark 603. 

51. Tex.—^Missouri, etc, R Co. v 
Davis, 116 SW 423, 53 Tex Civ 
App 647. 

62 C.J p 186 note 47. 

52. Mo—^Lee v St Louis, etc, R 
Co, 129 S.W. 773, 150 Mo App 175 

53. Tex—Waco, etc, R Co v 
Simmons, Civ App, 292 SW. 636 

52 C J p 186 note 49 

54. N C —Stone v Seaboard Air 
Line R Co, 149 S E 399, 197 N 
C 429 

55. N,Y —^Hamman v New York, 
etc, R. Co. 171 NE 686, 263 NT 
398 

66. Okl—Chicago, etc, R Co. v 
Taylor, 192 P 349, 79 Okl. 142. 

52 C.J p 186 note 54 

57. La—Tharpe v. Sibley Lake Bis- 
teneau & S, Ry. Co., App., 144 So. 
274 

52 C J p 187 note 55. 

Befeots constituting basis of liabil¬ 
ity 

(1) Large and deep hole —^Miller v 
Panhandle & S F Ry. Co. Tex Civ 
App, 35 SW2d 194, error dismissed 

(2) Defect in culvert—Tharpe v 
Sibley Lake Bisteneau & S Ry. Co, 
La App, 144 So 274 

(3) Flying piece of planking—^Bell 

V Atlantic Coast Line R. Co., 24 S 
B 2d 177, 202 S.C. 160- , 
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(4) Bond wire for signals—^Mis¬ 
souri Pac R Co V Cox, 68 S W 2d 
421, 187 Ark 104 

(5) Temporary crossing—^Mazyek 
V. Pennsylvania R. R, 172 S W 2d 
614, 295 Ky 1 

(6) Other defects—Niedner v Wa¬ 
bash R Co, Mo App, 219 SW.2d 
886—52 CJ. p 187 note 56 [a] 

68. Cal —^Black v. Southern Pac. Co . 
12 P2d 981, 124 Cal App 321 

La—^Brandon v Texas & N, O. R. 

Co, App, 169 So 264 
Mo—Liddle v Thompson, 162 SW 
2d 614, 236 Mo App 1071 
N C —^Bller v North Carolina R Co , 
157 SB 800, 200 NC 637 
52 C J. p 187 note 56 

69. Ill —^Taylor v Megan, 25 N B 
2d 125, 303 Ill App 228 

La —Homeland Ins Co v. Thomp¬ 
son, App, 12 So 2d 62 
Mich—^Mallory v Pitcairn, 11 NW. 

2d 318 307 Mich. 40. 

Mo.—^McG-rew v. Thompson, 184 S 
W2d 994, 353 Mo 856. 

52 C.J. p 187 note 67 
Failure to use plank 
Where a statute providing that 
plank may be used when any pave¬ 
ment or sidewalk is laid on or across 
a crossing or intersection is by its 
terms permissive, and not manda¬ 
tory, a failure to use plank is not 
negligence as a matter of law.— 
Arons v Detroit, <3- H & M. Ry. Co., 
239 NW 257, 256 Mich 241, 

60. Mass —^Harris v Boston, etc., 
R Co., 98 N.B 578, '211 Mass 673. 
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theory that it has not restored, as nearly as possible, 
an intersected highway to its former state mere¬ 
ly because the angle of approach was slightly 
altered The mere fact that a crossing is dan¬ 
gerous does not necessarily impute negligence to 
the railroad company, 62 and the fact that a rail¬ 
road crosses a street or highway at grade is not of 
Itself sufHcient to impose liability on the railroad 
company for an injury sustained at the crossing 62 

Snow, ice, or rain. There has been held to be 
no general obligation on the part of a railroad to 
remove all snow from a crossing,64 or to remove 
an icy condition of a crossing located in a munici¬ 
pality,6 6 or an icy condition of the highway leading 
up to its tracks at a crossing.66 Railroads have been 
held under a duty to keep crossings in such condi¬ 
tion that they can be used with convenience and 
safety during or following a rain.67 

Signal tower. Liability of the railroad for in¬ 
juries resulting from the maintenance of a signal 
tower in the public highway at a railroad crossing 
does not depend on whether the structure was 
erected pursuant to mandatory order by a public 
service commission or pursuant to permission 
granted to the railroad at its request, but on wheth¬ 
er or not the structure was lawfully in the high- 
way.66 If the structure is a legalized one, that is 
one for which definite and speafic legislative au¬ 
thority exists, it is immaterial whether it was 
erected by permit or mandate.69 On the other hand, 
where no authority has been conferred on a public 
service commission or the authorities of a munici¬ 
pality to order or permit the erection of the struc¬ 
ture in the public highway, its presence there, with¬ 
out lights and endangering ordinary travel by night, 


constitutes a nuisance.^® 
b. Location 

The fiability of the railroad company ordinarily ex¬ 
ists only With respect to a defect on that part of the 
crossing which it is under a duty to maintain. Where 
Its duty of maintenance extends to the approaches to the 
crossing, it is liable for a defect therein resulting from 
Its negligence. 

The liability of the railroad company depends on 
whether the defect was on that part of the crossing 
which the company was under a duty to maintain 
In general the railroad company is not responsible 
for a defect that is beyond the limits of the street 
or highway.*^ 2 However, notwithstanding the rail¬ 
road company is under no duty to maintain and care 
for the street beyond its right of way, nevertheless, 
where it has undertaken to make use of it, the rail¬ 
road may be liable for negligence in its perform¬ 
ance's The duty of the railroad company to fur¬ 
nish a suitable crossing implies the incidental duty 
to maintain its premises on both of the highway side 
lines in such manner as will not produce an unsafe 
condition of the crossing 74 

A railroad company is not liable for injunes sus¬ 
tained in a collision between two motor vehicles be¬ 
cause of the alleged dangerous condition of a public 
highway located on the railroad’s right of way 
where sole control over the place of the collision was 
m the public authorities, and the railroad had no 
control or discretion as to the location, construction 
or maintenance thereof.76 A railroad company re¬ 
quired to maintain only that part of the crossing 
structure made necessary by the existence of the 
railroad tracks and roadbed proper has been held 
not liable for any defect outside the part of the 


61. XJS—Atchison, etc, R. Co v 
Spencer, C.C.A.Ariz., 20 F.2cl 714. 

62. NC—^Edwards v Atlantic Coast 
Line B Co, 39 SB 730, 129 NC 
78. 

52 C J. p 188 note 60. 

63. Conn —Allen v New Haven, etc, 
R Co, 50 Conn. 215 

Ill.—Chicagfo, etc, R. Co v. White, 
46 IllApp. 446 

64. Mass —Mericeintante v. Boston 
& M B R., 197 N.E 46, 291 Mass 
261. 

65^ tr.s —Adams v. Pennsylvania R. 
Co, CCA-Ind., 117 (F.2d 649 

66. IT S.—^Hart v Wabash R. Co., C 
A.Ind, 177 F 2d 492 

67. La—^Vandevender v. New Iberia 
& N. R. Co, App., 162 So 601. 

^ N J.—Sammai v. I.<ehigh Valley 
R. Co, 172 A. 60, 112 N J.Law 540. 


69. N,J,—SajnmaJfe v. Lehigh Valley 
R. Co, supra 

70. N.J—Sammai v. Lehigh Valley 
R Co, supra 

Statutory authority to erect sign¬ 
boards 

Statutes reguiring railroads to 
erect signboards at crossings did not 
authorize railroad to erect concrete 
tower in highway so as to relieve 
railroad of liability to colliding mo¬ 
torist—Sammak v. Lehigh Valley R. 
Co, supra. 

71. Iowa—Gable v. Kriege, 267 N 
W. 86. 221 Iowa 862, 105 ALR 639 

Privately owned gnardrall 
Railroad had no duty to maintain 
a privately owned guardrail along 
public road crossing tracks which 
was not a trap, menace, or hazard 
to traffic, and to which state depart¬ 
ment of highways had registered no 
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objection —Cruse v Thompson, La 

App., 86 So 2d 735 

Defects not creating liability 

(1) Defect which was in highwav 
near crossing but which was outside 
plank adjoining outer rail—Gable v 
Knege, 267 NW 86. 221 Iowa 863, 
105 ALR 589 

(2) Defect occasioned by hole in 
highway beyond crossing constructed 
by railroad—Jones v. Yazoo & M V 
R. Co., La.App, 5 So 2d 185 

72. Tex—San Antonio, etc. R Co 
V Belt, Civ App, 46 SW 374. 

52 C J. P 188 note 65 

73. Pa—Cochran v. Pittsburgh, C. 
C. & 'St L R. Co , 169 A 10, 110 
Pa.Super 411. 

74. NH.—Shea v Boston & M R 
R, 191 A 650, 88 NH 462 

76- S C —Ddnbar v Charleston & 
W C Ry, Co., 44 SB 2d 314, 211 
S C. 209. 
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highway which crosses the permanent roadbed, ties, 
and rails of the company.'^® 

Approaches. Where the duty of the railroad com¬ 
pany in respect of construction, restoration, or main¬ 
tenance extends to the approaches to the crossing, 
it is liable for injuries resulting from noncompliance 
with such duty,^*^ even though the defects are out¬ 
side the railroad compan 3 r’s right of way.^® An em¬ 
bankment constructed as a necessary approach to a 
railroad track is in legal contemplation a part of the 
crossing and should comply with the provisions 
regulating crossings in general.^® On the other 
hand, where the duty of the railroad company does 
not extend to such places, it is not liable for an in¬ 
jury occurring on the approaches,®o or at least on 
such approaches as are not made necessary by the 
presence of the permanent roadbed and structures 
thereon*®^ Even as to defects in approaches of a 
public road to a railroad track within the right of 
way, the view has been taken that the railroad com- 
panj’ is not liable where the statute does not impose 
any duty on it m respect of such approaches.®^ 

Width of crossing. Liability may be based on a 
failure of the railroad company to comply with its 
duty to construct a crossing of adequate width.®® 
However, in the absence of statutory requirement, 
a railroad company is not under a duty to construct 
a crossing of any particular width®^ or to maintain 
the highway for the full width of the public highway 
right of way,®s and, hence, in general, liability can¬ 


not be predicated on a failure to maintain a cross¬ 
ing of a greater width than the traveled portion of 
the intersecting highway.®® A railroad company is 
not liable for a failure to keep the roadway, through¬ 
out Its whole width, in a reasonably safe condition 
for pedestrians w’here it has provided a sidewalk 
w’hich is reasonably safe.®*^ 

Sidczcalk, The railroad company may be under a 
' duty to construct or repair that part of a sidewalk 
crossed by its tracks, and to keep such sidewalk in 
a reasonably safe condition for pedestrians,®® par¬ 
ticularly under a statute requiring a railroad com¬ 
pany by reason of its servitude to construct and 
mamtain street or road crossings in such way as to 
make them reasonably safe for travelers,®® but the 
duty of the railroad company has been held to be 
confined solely to defects in tlie sidewalk resulting 
from its servitude thereon.®® 

Within municipalities. A statute requiring rail¬ 
roads to construct and maintain crossings in good 
order has been held applicable to streets in a munici¬ 
pality but outside the crossing and the ap¬ 
proaches thereto, the railroad company occupies, the 
same relationship to city streets over which its right 
of way crosses as any frontmg or abutting property’- 
owner.®® 

§ 720. -Obstruction of Passage 

The railroad company may incur liability for Injuries 
sustained at a crossing as a result of allowing a tram 


76. Iowa—Gable v Kriege, 267 N 
W 221 Iowa 852, 105 ALR 
539 

77. Ga.—Atlantic Coast Line R Co 
V Spearman, 156 SE 824, 43 Ga 
App. 536. 

La—-Wallace v Louisiana & A. Ry 
Co, App., 6 So 2d 63—^McCarty v 
Illinois Cent R Co., App, 194 So 
96. 

Mo—^Liddle v. Thompson, 162 S.W. 

2d 614, 236 Mo App. 1071. 

53 CJr. p 188 note 67. 

An “appzoacdi'’’ to railroad cross- 
inMr 13 simply the prepared or made 
condition on highway necessary to 
make a safe, easy, and convenient 
way across railroad tracks —Al¬ 
bright V. Louisiana & M, R R. Co., 
App, 189 SW.2d 666, afflimed 195 
SW2d 648, 355 Mo. 211. 

78. Ala—Gulf, etc, R. Co. v. Hav- 
ard, 117 So. 223. 217 Ala 639. 

79- Ark —^Missouri Pac. R. Co v. 
Binkley, 188 8.W2d 291. 208 Ark. 
933—St Louis, Iron Mountain & 
Southern R Co v. Smith, 175 S W 
415, 118 Ark. 72. 

80. Tex.—Galveston, etc., R, *Co v 
Rodriguez, Com.App., 288 8W, 151. 
53 C.J p 1S8 note 69. 


81. Iowa—Gable v Knege, 267 N 
W 86, 221 Iowa 105 ALR 

539. 

82- U.S —^Illinois Cent. R, Co v. 
Leichner. CCA.La. 19 PSd 118. 

52 C J. p 188 note 70 

83. Va—^Norfolk & W Ry, Co v 
Fans, 157 SB 819, 166 Va 205 

52 C J. p 183 note 63. 

84. Mo—Jackson v St Louis-San 
Francisco Ry. Co., 31 SW2d 250, 
224 Mo App. 601 

8R Ind —^Dyer v New York Cent. 
R. Co, 17 NE.2d 889, 214 Ind 695 
—New York Cent. R. Co. v. Casey, 
14 N.B2d 714, 214 Ind 464, fol¬ 
lowed in Dyer v. New York Cent 
R. Co.. 14 N.B2d 719, 214 Ind. 696, 
rehearing denied 17 NE2d 839, 
214 Ind. 695. 

86. Ala—Southern Ry. Co. v Quil¬ 
len, 36 So 2d 193. 250 Ala 536. 

Ind—New York Cent. R. Co. v. 
Casey, 14 N B 2d 714, 214 Ind. 464, 
followed In Pyer v. New York 
Cent. R. Co, 14 NB.2d 719, 214 
Ind. 695, rehearing denied 17 N.B. 
2d 839, 214 Ind. 695 

Wis.—Schuenemann v. director Gen. 
of Railroads, 187 N.W. 983, 177 
Wis 218. 


87. Ill —Waterbury v Chicago, etc , 
R. Co., 207 Ill App 376. 

88. EZy.—Chesapeake &. O, Ry Co v. 
Pope, 176 SW2d 876, 296 Ky. 264 

Mo —Crockett v City of Mexico, 77 
SW2d 464, 336 Mo 145 
52 CJ p 187 note 66 [a] (17). 

89- Ky—Chesapeake & O Ry Co 
V. Pope, 176 SW.2d 876, 296 Ky. 
264 

90. Ky —^Louisville Ry, Co v 

Jackey, 35 SW2d 28, 237 Ky. 125 

91. Miss—Mississippi Cent R. Co 
V. Alexander, 152 So. 663, 169 Miss 
620 

Approaches In cities 

Statutory requirement that rail¬ 
road' must keep approaches in good 
order for as many feet beyond cross¬ 
ing as may be ’ necessary to get on 
and off orodslhg conveniently applies 
to crossings within cities—Central 
of Georgia Ry.. Co. v. Dumas, 160 
S.B 814, 44 GaApp 152. 

92. Mo —Albright v. Louisiana & M 

R R. Co, App., 189 SW.2d 666, 
affirmed 195 SW.2d' 648, 855 Mov 
• 21L . 


1322 



74 0 J. S. 


EAILEOADS 


§ 720 


to remain on the crossing for an unreasonable or unlaw¬ 
ful length of time; but generally the railroad company 
will not be held liable where it has not been guilty of 
negligence in obstructing passage over the crossing 

In general the railroad company owes the duty 
to the public not to obstruct a crossing unnecessari¬ 
ly or for an unreasonable period,^3 may in¬ 

cur liability where it allows its train or cars to re¬ 
main on the crossing unnecessarily, or for an un¬ 
reasonable or unlawful length of time, by reason 
of which injuries are received by one who attempts, 
with due care, to cross,or by one who is preclud¬ 
ed by the obstruction from attempting to cross.^® 
A railroad company may be liable for injuries 
caused by the erection or maintenance of an ob¬ 
struction without legal authority,or in such man¬ 
ner as to amount to negligcnce,^*^ or where the ob¬ 
struction causes delay with a resultant collision ^8 
The duty of the railroad to keep the crossing clear 


and unobstructed is nonassignable.^s Statutory 
powers of a railroad with respect to the mainte¬ 
nance of an obstruction in a highway must be ex¬ 
ercised with reasonable judgment and precaution 
to prevent injury to others.^ 

Negligence is usually the basis of recovery, and 
if there is no negligence there can be no recovery - 
The question of whether the obstruction of a high¬ 
way by a standing train is negligent is determined 
by whether, under all the circumstances it is rea¬ 
sonable ^ In the event that the railroad company 
has violated no duty to persons using a public cross¬ 
ing, in respect of the existence of an obstacle or 
obstruction, it is not liable for injuries sustained as 
the result of such o-bstacle or obstruction.'^ In gen¬ 
eral a railroad company has the right to stop its 
train 6r leave its cars at a public crossing for a 
reasonable time and for a proper purpose;® it is 


93. U S —Corpus Juris guoted in 
Mabray v. Union Tac R Co. DC. 
Colo., 5 F.Supp 397, 399. 

62 C.J. p 189 note 72. 

Obstruction of view or hearing see 
Infra § 732 

94. XT S.— Corpus Juris guoted m 
Mabray v Union Pac R 100, D. 
aColo., 6 FSupp 397, 400 

Ga—Shcllcv V. Pollard, 189 SE 670, 
66 Ga.App. 88 

Xnd—Olovcland, C, C. & St L. Ry. 
Co. V aniosple. 173 NB. 708, 96 
IndApp 636. 

Miss.— Corpus Juris cited lu Magers 
V Oteolona, Houston & Calhoun City 
R Co., 165 So. 416, 418, 174 Miss 
860. 

Nov,—Cox v Los Angeles ^ S L, R 
Co,, 66 P.2d 149, 56 Nev. 472, re¬ 
hearing doniod 68 P2d 373, 66 Nev 
610—^Los Angelos & S, L. R Co. v. 
Lytlo, 47 r2d 934, 66 Nev 192, 
rehearing denied 62 P 2d 464, 56 
Nov. 193 

62 C J. p 189 note 77. 

Duty to give ‘warning as to presence 
of obstruction of crossing see in¬ 
fra § 726 b. 

95. U S,— Corpus Juris guoted in 

Mabray v. Union Pac R. Co,, D C 
Colo, 6 PSupp 397, 400. 

02 C.J. p 189 note 78. 

9C. US—Corpus JUris guoted in 

Mabray v Union Pac. R Co., D.C 
CoIOm 6 F.Supp. 307, 400 

N J.—-Howard V, Dehigh Valley R 
Co., 160 A. 866, 106 N.J.Law 466. 

62 C.J p 189 note 74. 

97. U.S.-rXTorpus Juris guoted In 

Mabray v. Union Pao R. Co., D.C 
Colo., 6, F.Supp. 897, 400. 

Minn.—Munkel v. Chicago, M.. St P 
& P. R. Co, 278 N.W. 41, 202 Minn 
264. 

l>a.—^Blaskey v. Pennsylvania R Co, 
10 A.2d 891, 138 Pa Super. 465. 

52 C.J. P 189 note 76. 


Reasonable care 

The railroad, while it has the 
crossing obstructed, should use rea¬ 
sonable care to see that the obstruc¬ 
tion does not injure travelers on the 
street —^Driskell v. Powell, C.C A 
Ga, 67 P2d 484. 

98. U.S —Corpus Juris guoted in 
Mabray v Union Pac R. Co, DC. 
Colo., 6 PSupp 397, 400. 

62 C J. p 189 note 76. 

99. U S —Corpus Juris guoted in 
Mabray v Union Pac R Co, D C. 
Colo, 6 FSupp 397, 400 

S C —Phillips V Seaboard Air Dine 
R Co, 122 SB 309, 127 S.C 641 

1. N.T —McGettigan v New York 
Cent R Co, 196 NE3 746, 268 N 
Y €6, 99 ALR 283—^Whalen v 
New York Central R. Co, 196 N 
E 746, 268 N.Y. 66, 99 AD.R 283— 
Canfleld v. New York Central R 
Co, 196 NB 746, 268 NY 66, 99 
ADR, 283—^Haslam v State, 4 
N.Y.S2d 69, 167 Misc. 466 

2. Mo —^Hicks V. Chicago, M, St. 
P & P. R Co, App., 233 SW2d 
787 

Failure to look 

In determining question of pri¬ 
mary negligence of railroad In con¬ 
nection with crossing accident 
wherein automobile in which plain¬ 
tiff was a passenger ran into freight 
train at night, the circumstances 
that occupants of automobile did not 
look to right or left before attempt¬ 
ing to cross tracks and were not 
conscious of danger until it was too 
late to avoid impact could be con¬ 
sidered.—^Holt V Thompson, CCA 
Okl. 115 F 2d 1013. 

3 . Me—Witherly v. Bangor & A. R 
Co., 16^ A 362, 131 Me 4 

ND—^Bowers v. Great Northern Ry 
Co, 269 NW 99. 66 ND 384, 99 
ALR. 1443 


Careful movement of trains over 
tracks does not constitute “obstruc- 
tion,*' with respect to liability for 
crossing collision—Moore v. Atlantic 
Coast Line R Co, 165 S E 708, 208 
N C. 276 

4, US —Corpus Juris quoted m Ma¬ 
bray V. Union Pac R Co., D C 
Colo , 5 F Supp. 397, 400 

Cal —Corpus Juris cited in Dunlap v 
Pacido Electric Ry. Co, 66 P 2d 
894, 896, 12 Cal App 2d 473. 

HI—^Bnske v. Village of Burnham, 
82 NB2d 349, 308 III App 681, 
afidrmed 39 NE2d 976, 379 111. 
193 

62 C.J p 189 note 79 

5. US —^Holt V Thompson, CCA 
Okl, 116 F 2d 1013—Thomson v 
Stevens, C C A.Iowa, 106 F 2d 730— 
Dnskell v Powell, C-CAGa, 67 
F 2d 484—Corpus Juris guoted in 
Mabray v Union Pac. R. Co, DC. 
Colo, 6 F.Supp 397, 400 

Ala.—Southern Ry Co. v Lambert, 
160 So 262, 230 Ala 162 
ni —Corpus Juris guoted in Miles 
V American Steel Foundries, 23 
N.E2d 764, 766, 302 IlLApp 262 
Minn.—^Munkel v. Chicago, M., St. P. 
& P R. Co, 278 N.W 41, 202 Minn 
264. 

Miss—Mississippi Export R Co v 
Summers, 11 So 2d 429, 194 Miss 
179, suggestion of error overruled 
11 So 2d 906, 194 Miss. 179—Gulf, 
M. & N. R Co. V Kennard, 145 So. 
110, 164 Miss 380 

Neb—Sailors v. Lowden, 299 NW. 
610, 140 Neb. 206 

Or.—^Irwm v Southern Pac. Co, 95 
P2d 62, 163 Or. 72, 

Utah.—Olson v Denver & R. G W. 

R Co, 98 P.2d 944, 98 Utah 208 
Wash—Hendrickson v Union Pac. 
R. Co, 186 P2d 438, 17 Wash 2d 
648, 161 A.L.R 96. 

52 C.J. p 189 note 80. 
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not chargeable with negligence for so doing,^ and 
IS not liable for injuries caused by such obstruc¬ 
tion.*^ 

Aside from statutory requirements, the care and 
diligence required of a railroad company in the law¬ 
ful occupation of grade crossings with its trains 
are to be measured by the care and diligence which 
It has the right to assume will be exercised by trav¬ 
elers on the highway.^ In general, the trainmen 


have a right to assume that the operator of the ve¬ 
hicle will act in a reasonable way to avoid a colli¬ 
sion,® and are not bound to anticipate that a person 
will drive a vehicle into the standing train or cars 
They have a right to assume, under ordinary con¬ 
ditions, that the driver of a motor vehicle on the 
highway, properly equipped, will see the tram in 
time to stop,and will maintain such control and 
speed as will enable him to stop his car within the 
distance within which he can plainly see the tram 12 


6. US —Corpus Juris gnoted In 
Mabray v. ‘Union Pac R Co, DC 
Colo. 5 FSupp. 397. 400. 

Ala—Southern Ry Co. v. Lambert, 
ISO So 262, 2C0 Ala 162 
Cal.—^Mallett v. Southern Pac Co., 
66 P2d 281, 20 Cal App 2d 500 
Ga.—^Bassett v Callaway, 33 S.E 2d 
112. 72 Ga App 97. 

IlL—Corpus Juris guoted la Miles 
V. American Steel Foundries, 23 
NE2d 754. 766, 302 Ill App 262. 
Ky.—^Louisville & N". R. Co v Reyn¬ 
olds. 202 S.W2d 997. 305 Ky 54 
La.—Jones v Texas & P. Ry. Co, 
App , 154 So 768 

Me.—Witherly v Bangor & A. R. 

Co. 158 A. 362, 131 Me 4. 

Md—^Buczkowski v Canton R. Go., 
30 A.2d 257, 181 Md. 377 
Minn —^Munkel v Chicago, M., St. 
P & P R. Co, 278 N.W. 41, 202 
3Iinn, 264—Crosby v Great North¬ 
ern Ry, Co., 245 N W 31. 187 Minn 
263. 

Miss —^Illinois Cent. R. Co v Mc¬ 
Neil. 39 So 2d 490, 205 Miss 807. 
Mo—State ex reh Thompson v. Cave, 
215 S.W2d 436. 368 Mo 414—Hicks 
v. Chicago, M, St. P & P. R, Co, 
App, 233 SW.2d 787. 

Mont—^Jarvella v. Northern Pac Ry 
Co. 5S P2d 446, 101 Mont 102 
Neb—Sailors v Lowden, 299 NW. 
510, 140 Neb 206 

Nev—^Los Angeles & S L R, Co 
V. Lytle, 47 P 2d 934, 66 Nev 192, 
rehearing denied 52 P2d 464, 56 
Nev 192 

ND—Bowers v. Great Northern Ry. 
Co, 259 N W 99, 65 N.D. 384, 99 A 
L.B. 1443. 

Or^—^Finn v Spokane, P & S. Ry, 
Oo., 214 P 2d 354, opinion adhered 
to 218 P,2d 720—^Irwin v Southern 
Pac Co. 95 P2d 62, 163 Or. 72. 

8 D—Backer v Chicago & N. W. Ry 
Co.. 4 NW‘3d 853, 68 S.D. 63L 
Tenn —Tennessee Cent Ry. Co. v 
Schutt. 2 Tenn App 514 
Utah—Olson v, Denver & R G. W. 

R Co. 98 P.2d 944, 98 Utah 208 
"Wash—^Hendrickson v Union Pac 
R. Co. 136 P.2d 438. 17 Wash 2d 
548. 161 A LR 96 
52 C.J. p 190 note 81. 

y, US —O'lteefe v Wabash R Co, 
CA-Ill. 185 F.2d 241. certiorari de¬ 
nied 71 S-Ct 743. 341 U S 921, 95 I 

L Bd. - —Corpus Juris guoted ] 


In Mabray v Union Pac R Co, 
DC Colo, 5 FSupp 397, 400 
Ala—Southern Ry Co v Lambert, 
160 So 262, 230 Ala 162 
Ariz —^Malin v Southern Pac Co, 
154 P 2d 790, 62 Ariz 126—Doty v 
Southern Pac Co, 129 P.2d 991, 
59 Ariz 449 

Ill—Corp'hs Juris guoted in Miles v 
American Steel Foundries, 23 N, 
B2d 754, 756, 302 Ill App, 262 
La—Jones v. Texas & P Ry Co, 
App, 154 So. 768—^Plummer v. 

Gulf, M. & N. R Co, App, 153 So 
322 

Miss.—^Mississippi Export R Co V 
Summers. 11 So 2d 429. 194 Miss 
179, suggestion of error overruled 
11 So 2d 905. 194 Miss 179. 

N.T.—^Bertrand v Delaware & Hud¬ 
son R B Corp, 46 N Y S 2d 78. 267 
AppDiv. 228—^Pascal v Pascal, 4 
N.YS2d 781, 254 AppDiv, 807, 
reargument denied 6 N Y S 2d 651, 
254 AppDiv. 934 

N C —^Dove v Atlantic Coast Line R 
Co. 23 SE2d 328, 222 NC 756— 
Blackwell v Hawkins. 178 SB 
664, 207 NC 874 

Or—Irwin v Southern Pac Co, 95 
P2d 62, 163 Or 72 
Pa—Celia v. Pennsylvania R. Co., 
66 Dist & Co, 527. 

Tenn —^Tennessee Cent Ry Co v 
Schutt, 2 Tenn App 514 
Utah—Olson v Denver & R G W 
R Co. 98 P,2d 944. 98 Utah 208 
62 C.J. p 190 note 82. 

8- Vt—^Yardley v Rutland R, Co., 
153 A. 196, 103 Vt. 182. 

9. US —Corpus Juris guoted in 
Mabray v. Union Pac. R Co, D 
CColo, 6 FSupp 397, 400 
Cal—^Martindale v Atchison, T. & 
S. IF Ry. Co., 201 P 2d 48, 89 Cal 
App 2d 400 

Del.—^Philadelphia, etc, B. Co, v. 
Dillon, 114 A. 62, 31 Del. 247, 16 
A.LR 894. 

Ill — Corpus Juris guotad in Coleman 
V. Chicago. B. & Q, R. Co., 5 NE. 
2d 103, 106, 287 Ill App 483. 

La— Corpus Juris guoted in Sguyres 
V. Baldwin, 186 So. 14, 17, 191 Leu 
249 

Or—^Finn v, Spokane, P & S. Ry 
Co, 214 P 2d 354, opinion adhered 
to 218 P 2d 720. 

la Ind —Pennsylvania R. Co, v. 
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Hubs. 180 NE 919, 96 Ind App 
71. 

Okl —Fleming v. Loch, 195 P 2d 942. 
200 Okl. 448. 

Statutory duties of motorist 

The statute govermng a motorist’s 
duties while driving on a highway 
should be considered on the guestion 
of primary negligence in cases where 
an automobile has run into the side 
of a train blocking a crossing, not 
merely as an element of contributory 
negligence, but as a circumstance 
from which to determine the ques¬ 
tion of the degree of care and cau¬ 
tion demanded of trainmen with re¬ 
spect to warning traveling pubUc 
of the presence of cars —Kurn v, 
Jones, 101 P.2d 242, 187 Okl 94. 

11. Ind—Cleveland. C, C. & St L 
Ry. 'Co. V Gillespie, 173 NK. 708, 

.96 Ind App 535 

Ky —^Louisville & N. R. Co v, Reyn¬ 
olds, 202 SW2d 997, 306 Ky 54— 
Illinois Central R Co v Maxwell, 
167 S.W2d 841, 292 Ky. 660— 
Louisville & N R. Co. v. Misohel’s 
Adm’x, 114 SW2d 115, 272 Ky 
295 

Miss—Gulf, M. & N. R, Co. v. Ken- 
nard, 146 So 110, 164 Miss 380. 

12. US—Chicago, M, St P & P. 
B Co V. Slowik, C A Minn, 184 
F 2d 920—Wm A Smith Const Co. 
V Brumley, CCA Okl, 88 F 2d 803. 

Del —^Philadelphia, etc., R Co v. 
Dillon, 114 A. 62, 31 Del 247, 15 
ALR. 894. 

DC—Sisson V Southern Ry Co, 68 
F2d 403, 62 App DC 356 
Neb—Sailors r Lowden, 299 N.W. 
510, 140 Neb 206. 

Tex —Texas 4fe N O R Co v. Strat¬ 
ton, Civ App, 74 iSW2d 746, error 
refused, followed in Texas & N O. 
R Co. V Berry, 74 SW2d 750, er¬ 
ror refused 

Vt—^Tardley v Rutland R. Co, 163 
A. 196. 103 Vt. 182 
Tog or mist 

Railroad was not required to an¬ 
ticipate that fog or mist would make 
yellow refrigerator car difdcult to 
see while tram was on country 
crossing, but railroad was Justifled 
in assuming that if there was a mist 
or fog on the highway, driver of au¬ 
tomobile would reduce his speed so 
that he would not travel Into or 
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Purpose, construction, and effect of regulations 
The purpose of statutes, ordinances, or railroad 
company rules prohibiting the blocking of crossings 
by railroads, or limiting the time that a train should 
stand on a crossing, is to prevent delay to IraffiCj^s 
and to keep the ways of communication open in 
order that any person desiring to use them may do 
so without unreasonable interference Such reg¬ 
ulations have been held not designed to prevent ve¬ 
hicles from being driven against the sides of 
trains^s or to impose on the railroads a greater de¬ 
gree of care than that required by existing law^® 
They must be construed reasonably^and in such 
manner that a railroad will not be deprived of the 
use of Its tracks.^8 a passenger in a motor vehicle 
which collided with a standing car has been held 
to be within the class of persons for whose benefit 
a law was enacted prohibiting the blocking of cross¬ 
ings by a railroad.^9 

According to some cases, the violation of a mu¬ 
nicipal ordinance^O or of a statute ,21 including a 
penal statute,22 aimed at the undue blocking of a 
crossing by trains or cars, is negligence per se, 
for which the railroad company may be liable,^3 
even though the statute is in terms directed to em¬ 
ployees in charge of a train 24 it has also been as¬ 
serted broadly that a railroad company is civilly 
liable to any person sustaining a harm separate and 
distinct from interference with the public right of 


travel caused by its intentional obstruction of a 
street in violation of -statute, regardless of whether 
It was guilty of common-law negligence 25 On the 
other hand, according to some cases, a penal stat¬ 
ute of this description in terms directed to em¬ 
ployees of a railroad company does not impose a 
duty on the company itself ,26 therefore, negligence 
may not be predicated on a mere violation of such 
statute,27 but depends in each case on whether or 
not the obstruction was reasonable 28 The fact 
that the company has obstructed a crossing by one 
of its cars beyond the time fixed by law has been 
held not of itself negligence,23 but merely a mat¬ 
ter to be considered on the question of whether 
there was negligence in the operation of a train at 
the crossing 30 Liability may not be predicated on 
an alleged violation of a statute or ordinance aimed 
at the undue or improper blocking of a crossing by 
a train or cars where the conditions are not such 
as to bring the case within the provisions of the 
statute or ordinance in question.3i A railroad com¬ 
pany rule limiting the time that a tram should stand 
on a crossing does not have the force and effect 
of a statute and, hence, proof of a failure by the 
trainmen to comply with it, where nothing else is 
shown, is not evidence of negligence 33 

At place other than public crossing. Some penal 
statutes restricting the blocking of crossings by 
trains or cars do not apply to permissive crossings, 


through such mist or fog* at any 
greater rate of speed than would en¬ 
able him to stop within the distance 
within which he could see objects 
ahead of him—^Dilliner v Joyce, 6 
NW2d 275, 233 Iowa 279. 

13. Ind —^Pennsylvania R Co. v 
Huss, 180 NB 919, 96 Ind App. 71 

La—Cuccia v Gulf, M & N R Co., 
App , 180 So 513 

Mich —Simpson v Pere Marquette 
Ry. Co., 268 dSTW. 769, 276 Mich 
653 

Ohio—Capelle v. Baltimore & O R 
Co., 24 NB3 2d 822, 136 Ohio St 
203 

Oi —Irwin V Southern Pac Co, 95 
P2d 62, 163 Or 72 

14. Ind.—^Pennsylvama R Co. v 
Huss, 180 NB 919, 96 Ind App. 
71. 

15. Ind.—^Pennsylvania R. Co, v 
Huss, 180 HH. 919, 96 Ind App 71. 

Ohio.—Capelle v. Baltimore & O. R 
Co, 24 N.HSd 822, 136 Ohio St 
203 

Or.—Irwin v. Southern Pac, Co, 95 
P2d 62, 163 Or 72. 

16. La—Cuccia v Gulf, M. & N. R 
Go, App, 180 So 613. 

17- US—^Probert v Chicago, I & 
L, Ry Co, CCA Ill, 93 F 2d 269 


18. US —^Probert v. Chicago, I. & f 
L Ry. Co, supra 

19. Ohio—Short v Pennsylvstnia R 
Co, 187 N.E. 737, 46 Ohio App. 77 

20. Cal—^Hofstedt v Southern Pac. 
Co, App, 1 P.2d 470. 

62 C J p 190 note 83. 

21. Ind —Pennsylvania R Co v 
Huss, 180 NE 919, 96 Ind App 71 

Miss—Jarrell v New Orleans, etc., 
R Co, 67 So 669, 109 Miss 49 
Teac—^Missouri-Kansas-Texas R, Co 
of Texas v. McLain, Civ App., 74 
SW2d 166, reversed on other 
grounds. Com App , 106 S W 2d 206, 
set aside and affirmed 126 S'W2d 
474, 133 Tex 484 

22. Ind—Central Indiana R Co v. 
Wishard, 114 NE. 970, 186 Ind. 
262 . 

52 C J p 190 note 85. 

23. Ind—Cleveland, etc, R Co v. 
Gillespie, 173 N.R 708, 96 Ind App. 
636—Chicago, etc, R Co v Hunt¬ 
er, 113 NE 772, 66 Ind App. 168 

24. Ind—Chicago, etc, R. Co. v. 
Hunter, supra 

25. Minn—Flaherty v Great North¬ 
ern Ry Co, 16 N.W2d 663, 218 
Minn 488 

26. NY—^Bhllen v New York Cent 


R Co, 232 N.Y S 76, 226 App Div 

8 . 

27. N Y —^Bums v Delaware, etc., 
Co, 96 N.Y S 609, 110 AppDiv 
692, 101 N.Y.S. 225, 116 AppDiv 
111 

52 C J. p 190 note 89 

28. NY—^Killen v New York Cent 
R. Co, 232 N.YS 76, 226 AppDiv 
8 

29. Tex —Texas & P Ry Co v 
Boyle, Civ App., 29 SW2d 927, er¬ 
ror dismissed. 

30. Tex —Texas & P. Ry Co v 
Boyle, supra 

Evidence of negligence 

Violation of law prohibiting loco¬ 
motive standing on public way with¬ 
out lights during a period from one 
half hour after sunset to one half 
hour before sunrise is evidence of 
negligence —^Hoban v. Trustees of 
New York, N. H. & H. R. Co, Mass, 
96 N.E2d 651 

31. U S. —^Probert v. Chicago,. I. & 
L Ry Co, CCA Ill, 93 F.2d 259. 

Ind—Cleveland, C, C & St. L Ry 
Co V Gillespie, 173 N.E 708, 96 
Ind App. 535. 

62 CJ p 190 note 91. 

32. Or—Irwin v Southern Pac. Co, 
95 P 2d 62. 163 Or. 72. 
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and so negligence cannot te predicated of a viola¬ 
tion of such statute where a train blocks a permis¬ 
sive crossing 33 It has been held, however, that, 
where a way across the track is constantly used by 
the public with the knowledge of the railroad com¬ 
pany’s employees without objection, the railroad 
company has the duty of exercising reasonable 
care to meet and avoid dangers which should be an- 
ticipated.34 A railroad company has been held not 
liable for an injury to a person who crosses, under 
an implied invitation from the compan}’', at a place 
other than a public crossing, where the injury re¬ 
sulted from the maintenance of an implement in 
the path which was necessary in the operation of 

the railroad 35 

Trespass. According to some cases, a railroad 
company which allows its train or cars to block a 
crossing for an unreasonable time, or for a longer 
time than the law permits, unless it is without fault, 

IS a trespasser.3 5 

During repairs. A railroad engaged in repair¬ 
ing a crossing, which requires temporary obstruc¬ 


tion of part of the highway, is required to use or¬ 
dinary care to prevent injury to others 3'*’ It 
should provide a reasonabl}' safe detour or tem¬ 
porary way, or direct travelers to cross by another 
way, or warn persons approaching the crossing of 
the dangers 38 

§ 721. - Bridges or Tunnels 

A railroad company is liable for a failure to comply 
with Its duty to construct and maintain a bridge, trestle, 
or tunnel in a reasonably safe manner, but is not liable 
in the absence of a violation of a duty imposed on it. 

The liability of a railroad where a public high¬ 
way is led across the tracks by means of a bridge 
or underpass depends on the existence of a duty 
on its part to protect users of the crossing from in¬ 
jury- 39 Where, at a crossing, a railroad company 
is bound to construct or maintain a bridge or via¬ 
duct over its track,40 approaches to a bridge over 
its track,a bridge, viaduct, or trestle over a high¬ 
way which the railroad crosses,43 a street, under¬ 
pass, or tunnel under its track,43 or a bridge which 
is an approach to, and a necessary part of, the 


33. Ark—iSt Louis Southwestern 
R CO’ V Christian. 261 SW 297, 
262 8W 29, 164 Ark. 65 

52 C J. p 190 note 93. 

34. Wis —Carmer v, Chicago, etc, 
R. Co, 70 N.W 560, 95 Wls 513 

35. Kan.—Atchison, etc, R Co. v. 
Puller, 84 P 140, 72 Kan. 527. 

52 C.J. p 190 note 95. 

36. S.C.—Walker v Southern R Co 
Carolina Div. 67 6JB3 764, 77 S.C 
161, 12 AnnCas 591. 

52 CJ. p 190 note 96. 

37- Neb—^Benes v Chicago, St. P., 
M. & O. Ry Co., 3 N,W.2d 909, 141 
Neb, 479. 

38- Ter.—James v. MIssouri-Kau- 
eas-Teras R. Co. of Texas, Civ 
App., 182 S.W2d 921. 

39. XJ S,—Contino v. Baltimore & A. 

R. Ck)., CAMd.. 178 P2d 521. 
Buty of maintenaitoe at place of liu 
Jury 

Railroad was not liable for injury 
caused by defect in street earned 
over tracks, where injury occurred 
on a part of the street which the 
railroad was not required to main¬ 
tain.—Seide V. Great Northern Ry 
Co., 228 NW 152, 176 Minn 252. 
Bight of way outside crossing 
Statute requiring railroad to con¬ 
struct a sufficient crossing and ap¬ 
proaches at a public road or street 
had no application in action by pe¬ 
destrian against railroad for injuries 
sustained by pedestrian in fall from 
footbridge on right of way outside 
crossings and approaches.—Albright 


V. Louisiana & M R R. Co., 195 S 

W. 2d 648, 356 Mo 211 
Duty of adjoining landowner 

Common-law duty of railroad in 
manner of maintaining overpass at 
highway crossing, with respect to 
users of highway, is that of an ad¬ 
joining landowner—Shea v Boston 
& M. R. R., 191 A. 650, 88 NH. 462 

40. TJ.S —Contino v. Baltimore & A. 

R. Co, C.AMd, 178 F2d 621— 
Holder v. St Louis-San IFT-ancisco 
Ry Co., C.A.Tenn., 172 P 2d 217. 

Conn —^Korzen v Town of South- 
bury, 2 A 2d 218, 124 Conn 674 
Ga—Central of Georgia Ry Co. v. 
Keating, 165 S P. 873, 45 GaApp 
811, reversed on other grounds 170 

S. P 493, 177 Ga 845, mandate con¬ 
formed to 170 S.E. 497, 47 GaApp 
336 

Mo.—Clark v. Mississippi River & 
B. T. Ry., 28 S.W.2d 174, 324 Mo. 
406. 

NH—^Pierce v. Boston & M. R. R, 
143 A. 903, 83 NH. 466 
Tenn,—Louisville & N. R. Co. v. 

Pvins, 18 Tenn App. 57. 

Va.—Southern Ry. Co. v. Magagna, 
177 SE 112, 163 Va, 762. 

62 CJ p 191 note 7. 

Bridge as part of orossliig 

(1) A highway bridge, constructed 
by railroad over its tracks, was a 
“railroad crossing," which zt was its 
duty to keep in reasonably safe con¬ 
dition for public use—Galley v Bos¬ 
ton & Maine R. R., 33 A 2d 227, 92 
N.H. 456 

(2) A railroad “crossing” within 
act requiring railroad to maintain 
crossings safely includes railroad 
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! viaduct over road, but such act does 
' not apply to road beneath viaduct.— 
Carr v. Chicago & N W Ry Co., 77 
N E 2d 867, 333 Ill App 667 

Bridge over railroad is part of ralL 
road, not highway, and must be kept 
in suitable repair by railroad — 
Pierce v Boston & M R. R, 143 A. 
903, 83 NH 466. 

41, U S —^Holder v. St. Louis-San 
Francisco Ry Co, C. A Tenn, 172 
P2d 217 

Tenn—^Louisville & N. R. Co v. 

Evins, 13 Tenn App 67 
Va—^Virginiaji Ry Co v XJnder- 
wood, 146 SE 277, 162 Va 264 
52 C J p 191 note 8. 

Washout 

Railroad maintaining bridge span¬ 
ning cut on right of way is respon¬ 
sible for continuance of washout on 
approach thereto—Chicago, R. I & 
P Ry Co. V. Fanning, CCA Colo, 
42 F.2d 799. 

42- Ky—Tennessee Cent Ry Co, v. 
Hancock’s Adm’x, 63 SW2d 708, 
243 Ky 426. 

Mo—^McPetridge v. Kum, App, 126 
S.W 2d 912. 

N-T—^Taylor v City of Albany, 267 
N.Y.'S. 903, 239 AppDiv. 217, af¬ 
firmed 191 NB. 664, 264 N.T. 639 
52 C J. p 191 note 9. 

43- US—^Baltimore & A R Co v. 

Contino, CAMd, 185 P2d 932, cer¬ 
tiorari denied 71 S.Cft 798, 341 U.S 
927, 95 L Ed-Contino v Bal¬ 

timore & A. R. Co., C.AMd, 178 
F 2d 621. 

52 C J. p 191 note 10. 
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crossing/^ in general it will be liable if it fails 
to comply with its duty to construct or to maintain 
such bridge, trestle, tunnel, or street in a condition 
reasonably safe for persons using it for the purpose 
of crossi'ng in the ordinary way. A like rule im¬ 
posing liability applies where the company, al¬ 
though not obligated so to do, nevertheless under¬ 
takes to construct a bridge over a track^S or on the 
approach to its track ^6 

On the other hand where there is nothing to 
show a violation of a duty imposed on it or which 
It has voluntarily assumed, liability of the rail¬ 
road company cannot be predicated on claimed de¬ 
fects in a bridge or viaduct carrying the highway 
over the railroad,^^ m a bridge, trestle, or viaduct 
carrying the railroad over a street or highway, 
in a tunnel carrying the highway or street under 
the railroad,49 or in a bridge which is connected 
with, or a part of, the approach to the crossing 
Moreover, no liability is imposed on the company in 
respect of construction or maintenance where a 
bridge over the railroad track is safe for the or¬ 
dinary needs of travel,or where a bridge over 
railroad tracks or a railroad bridge over a street 


IS lawfully constructed and maintained in accord¬ 
ance with a plan approved by municipal or other 
governmental authorities and the plan is not obvi¬ 
ously unsafe or dangerous and, in this connec¬ 
tion, the authorities can ratify the structure of a 
completed railroad bridge even though the bridge 
was not constructed as provided by the original au¬ 
thorizing ordinance.53 However, an informal pre¬ 
liminary approval of the bridge by the highway de¬ 
partment, followed by a formal and final order of 
the public service commission merely requiring the 
railroad to construct a bridge which shall be ''safe 
and suitable” does not relieve the railroad from lia¬ 
bility for negligent construction Notwithstand¬ 
ing statutes giving a commission power to order 
the construction or repair of a bridge and the terms 
of the installation and maintenance, the duty and 
obligation of the railroad remain undisturbed until 
the commission has assumed jurisdiction with re¬ 
spect to the particular crossing 56 

In general, the duty of the railroad with respect 
to a bridge or viaduct is to use ordinary care to 
keep it in a reasonably safe condition's for persons 


44. Pa.—Cochran v Pittsburgh, C, 
C & St I., R Co„ 169 A. 10, 110 
Pa Super 411 

62 C J p 192 note 11 
Gontlntiaxice of duty 
Duty to place proper bridge over 
trench for pedestrians crossing 
tracks continued until railroad final¬ 
ly abandoned use of trench, so as to 
render it liable for injuries to pedes¬ 
trian because of rotten condition of 
btidge duo to elements, although in 
good condition when placed—Coch¬ 
ran V. Pittsburgh, C, C. & St D. R. 
Co, supra. 

45. fUS—Holder v. St Louis-San 
Francisco Ry. Co, CATenn 172 
P2d 217, 

62 C J P 192 note 12. 

46. Tex.—^Missouri Pac R Co. v 
Bridges, 12 SW. 210, 74 Tex. 620,< 
16 Am S.R. 866. 

47. U S.—^Delaware, Lt. & W R Co. 
V Chiara, COA.N.J., 96 F2d 667. 
certiorari denied Chiara v Dela¬ 
ware, D. & W R Co , 69 S Ct 68, 
306 XJ.S. 609, 83 LFd 387. 

Ill.—Shenk v Scandrett, 42 N13 2d 
353, 814 Ill App. 682. 

Ky—Cincinnati, N. O & T P. Ry. 
Co. V. Falconbury, 119 S.W'2d 668, 
274 Ky 618 

Miss*--Alabama & V. Ry. Co v. Gra¬ 
ham, 167 So 241, 171 Miss 696— 
Illinois Cent. R. Co. v. Bloodworth, 
146 So. 383, 166 Miss. 602 
Mo—Albright V. Louisiana & M R. 

R Co, 195 S.‘W2d 648, 366 Mo 211. 
Wls—Kitter V, Lenard, 291 NW 
814, 235 Wis 411 
62 C.X P 192 note 14. 


48. HI—Carr v Chicago & N. W 1 
Ry Co., 77 NB2d 867, 333 Ill App 
667 

Mmn.—Willoughby v Duluth, M. & 
I R Ry Co, 38 KW 2d 186, 229 
Minn 160—Nickelsen v. Minneapo¬ 
lis, N. & S. Ry. 209 N.W 646, 168 
Minn 118. 

Pa—^McHugh V Reading Co., 30 A 
2d 122, 346 Pa 266, 146 ADR. 319 
—^Yoder v City of Philadelphia, 
173 A. 275, 316 Pa. 686 
62 C J. p 192 note 16. 

49. Mo —Shaw v. St, Louis-San 
Francisco R Co., 9 SW2d 836, 223 
Mo App 1008 

50. Ala—Gulf, etc., R Co v. Pis¬ 
tole, 120 So 169, 218 Ala 696 

Tex —Gulf, etc., R Co v. Woods, 
Civ App , 262 S W. 229. 

61, U S —-Medema v Hines, C.C.A. 
Iowa, 273 F 62. 

62 C J p 192 note 18. 

62, Ga—Shedd v Pollard, 191 SF. 
492, 66 GaApp 828—Callaway v 
Georgia Railroad & Banking Co., 
187 SE 399, 63 GaApp 786 

—Weis V Long Island R Co., 
186 NE 861, 262 NT 362—^Pierce 
V. New York Cent. R. Co, 21 N.T. 
S 2d 67, 260 AppDiv 295, affirmed 
31 NB2d 612, 284 N.Y. 764. 

52 C.J. p 192 note 19. 

Mtmlolpal authorlsatloii pursuaat to 
statute 

Where empowered by statute, a 
municipality may authorize or legal¬ 
ize the location of a railroad bridge 
within the wagonway * of a public 
street or high road in a position 
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which, unauthorized, would consti¬ 
tute a nuisance—Delaware, L & W 
R Co. V. Chiara^ CC-ANJ, 96 F2d 
663, certiorari denied Chiara v. Dela¬ 
ware, L & W. R. Co, 59 set 68, 
305 nCJS 609, 83 LEd. 887. 

53. IT S —^Delaware, L, & W. R, Co, 
V Chiara^ C C A N J, 96 F.2d 663, 
certiorari denied Chiara v Dela¬ 
ware. L, & W R Co, 69 S.Ct. 68, 
305 US 609, 83 LEd 387 

54. NH—Calley v Boston & Maine 
R, R., 33 A 2d 227, 92 NH. 466. 

6B. Mo—Clark v Mississippi River 
& B. T. Ry, 23 SW.2d 174, 324 
Mo 406. 

58. Iowa—^Harris v Chicago. M , St. 
P & P R. Co., 278 N.W 338, 224 
Iowa 1319 

Miss.—^Illmois Cent R Co v. Blood- 
worth, 145 So. 333, 166 Miss. 602 
N.H—Galley v. Boston & Maine R 
R, 33 A 2d 227, $2 N.H. 465 
Tex —^Paschal! v. Gulf, *0 & S P. Ry 
Co, Civ App, 100 SW,2d 183, modi¬ 
fied on other grounds Campbell v 
Paschall, 121 SW.2d 693, 132 Tex 
226 

Xdghts 

The law does not impose a duty on 
the railroad to maintain lights on a 
bridge or in its vicinity—^Louisville 
& N R. Co. V. Evins, 13 Tenn.App 57 
Obscurlog of signs 

Mining company, which maintained 
an overpass bridge over which it op¬ 
erated cars from which liqiuid 
dropped onto highway and onto 
sigrus erected and maintained to 
warn motorists of center pier, so that 
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using ordinary care and prudence,5 7 or, where its 
duties are prescribed by statute, to maintain the 
structure as specified by the statute.5S In deter¬ 
mining whether the railroad company has exercised 
due care in the maintenance of a bridge in a con¬ 
dition safe for travelers, consideration should be 
given to the physical surroundings and the condi¬ 
tion of the roadway approaching the bridge,59 and 
also to the conditions of public travel and the char¬ 
acter of the bndge.59 Reasonable care includes 
vigilance to see that a dangerous hole does not de¬ 
velop in the floor of a bridge by defective or de¬ 
caying timbers, as well as to discover and remedy 
the defect after it develops.®! Where the duty 
resting on the railroad is limited to keeping a bridge 
in repair from a structural standpoint, it is not lia¬ 
ble for alleged defects arising from the existence 
of foreign objects thereon, such as ice, peelings, or 
other accumulations not inherently a part of the 
structure but the liability of railroads for the 
improper maintenance of bridges is not always re¬ 
stricted to defects of structure, and it may be the 
duty of the railroad to exercise reasonable care to 
see that the bridge is free from tmsafe accumula¬ 
tions,®® unless relieved of that duty by statute.®^ 

Barriers or guard. A railroad company is not 
liable in respect of an insufficient guard rail or 
other barrier where the duty of maintaining such 


guard rail or other barrier is not imposed on it,®® 
nor is it necessarily liable for an injury resulting 
from the giving way of a g^ard rail, fence, or oth¬ 
er barrier on a bridge over the railroad tracks or 
on the approach to such a bridge,®® It may, how¬ 
ever, be liable for failure to comply with its duties 
to provide a sufficient guard rail or other barrier 
on the bridge®^ or the approach to it;®® and the 
test of the sufficiency of barriers erected in connec¬ 
tion with the maintenance of a viaduct is whether 
the barriers are such as a reasonably prudent per¬ 
son would have erected.®® 

Clearajice space. While the mere fact that an 
accident might not have occurred if the passage¬ 
way under the railroad tracks were larger is not a 
ground for holding the railroad company liable,70 
a railroad company may be liable for the violation 
of its duty to provide sufficient elevation between 
the highway or street and the railroad bridge or 
trestle crossing such streets 71 This liability has 
been held to extend to cases in which the elevation 
is changed by others than the railroad company by 
raising the grade of the street,72 but there is also 
authority to the contrary.73 The railroad ordinari¬ 
ly cannot be charged with negligence where the 
clearance has been approved by the proper govern¬ 
mental authonties and is not manifestly dangerous 
to travelers making the usual use of the highway,7^ 


signs were materleUly obscured, was 
liable for injuries and for death of 
occupants of automobile which col¬ 
lided with the pier —^Robinson v Du¬ 
luth, M. & I. R Ry. Co. 38 NW2d 
183, 229 Minn, 155. 

57. Miss —^Illinois Cent R. Co. v. 
Bloodworth, 145 So. 333. 166 Miss. 
602 

BeUaace on lawful use 

Railroad had ngrht to presume that 
its bndgre over tracks would be used 
in lawful manner.—^niinois Cent. R. 
Co. V. Bloodworth, supra. 

58. Ga—Central of Georgria Ry. Co. 
V. Keatingr, 170 S.® 493, 177 Ga 
345, mandate conformed to 170 €. 
E 497, 47 GaApp. 336 

Baaereroiu obstmetloii not contem¬ 
plated 

Statute authorizinir railroad to 
cross streets did not contemplate ob¬ 
struction dangerous to those making 
ordinary use of highways.—Krause 
V. Southern Pac. Co, 295 P 966, 135 
Or. 310. 

69, Ga—Central of Georgia Ry Co 
V Keating, 165 SE 873, 45 GaApp 
811, reversed on other grounds 170 
SE. 493, 177 Ga 345, mandate con¬ 
formed to 170 SB 497, 47 GaApp 
836. I 

52 (XJ. p 193 note 31. ] 


60. Ala—Southern Ry Co, v Mc- 
Courry, 130 So 216, 221 Ala 600 

61. Ala—Southern Ry Co. v, Mc- 
Courry, supra 

62. Ala—^Louisville & 17. R. Co v 
Stanley. 167 So. 745. 232 Ala 273, 

63. N.H.—Calley v. Boston & Maine 
R R, 33 A.2d 227, 92 KH 455 

64b ITH—Galley v. Boston & Maine 
R. R, supra 

65. Wash—^Pndmore v. Northern 
Pac. R. Co., 186 P. 862, 109 Wash. 
305. 

Duty as to protection of cut 
Where the railroad owned land on 
each side of a cut and there was a 
bridge over the cut, it was held that 
the same duty to protect the cut by 
a fence or guard rail did not apply 
along the land of the railroad as ap¬ 
plied to the bridge and its approach 
—^Louisville & N. R. Co v. Evins, 13 
TennALpp 57. 

66. Ky.—Cincinnati, N. O. & T P 
Ry. Co. V Falconbury, 119 S.W.2d 
663, 274 Ky. 618. 

Va—Southern Ry. Co. v. Magagna, 
177 SB. 112, 163 Va. 762. 

52 C J. p 192 note 22. 

67- N.H—^Pierce v. Boston & M. R 
R., 143 A 903, 83 NH, 466 
N C.—^Hoggard v. Atlantic Coast Line 
R Co., 139 S,E. 372, 194 N.C. 266. 

62 C.J. p 193 note 23. i 
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68. Va.—Norfolk, etc, R Co. v 
James, 136 S.E 660, 147 Va. 178. 

62 C J. p 193 note 24. 

69. Conn —Trasacco v New York, 
N. H. & H. R. Oo. 165 A 493, 113 
Conn. 355 

Znsurmoiuitable barriers 
[ RailroELd, repairing viaduct walk¬ 
way, was not required to erect insur¬ 
mountable barriers between roadway 
and walkway for protection of pedes¬ 
trians —^Trasacco v. New York, N. H 
& H. R Co , supra. 

70. Ga—Echols v. Atlanta, B & C 
R. Co, 165 SE 484, 46 GaApp 609 

52 C J p 193 note 25 

71. U S —^Baltimore & A. R. Co. v 

Contino, C.AMd., 186 P2d 932, cer¬ 
tiorari denied 71 S Ct. 798, 341 U S 
937, 96 L.Ed.- 

Or—^Krause v Southern Pac. Co, 
296 P. 966, 136 Or 310. 

52 C.J. p 193 note 26 

73. SC—^Brown v. Southern R Co, 
96 SB 701, 111 SC 140. 

73. Ga—Shedd v Pollard, 191 SE. 
492, 55 GaApp 828 

III—Carr v Chicago & N W Ry 
Co., 77 N.B2d 867. 333 Ill App. 507 
52 C.J. p 193 note 28 

74. Ga.—Shedd v. Pollard, 191 SE 
492, 55 GaApp 828 

N.J.—HIU Const Co. v. Central R. 
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provided there is a compliance with other related 
statutes specifying steps to he taken for the safety 
of* the traveling public *^5 The failure to post a 
clearance sign does not necessarily establish negli¬ 
gence on the part of the railroad m the absence of 
a statutory requirement in this respect but there 
should be a compliance with a statute requiring 
such a sign,77 and, while the violation of such a 
statutory direction may not be negligence per se,78 
it IS an incident from which negligence may be 
legitimately inferred.7^ 

Changed conditions. The railroad company may 
be liable for injuries resulting from failure to make 
changes required by an increased or new use of the 
crossing in the case of a bridge or trestle across 
a highway,^® or of a bridge or viaduct carrying the 
highway over the railroad tracks.si The acquies¬ 
cence of a municipality in the maintenance by a 
railroad company of a railroad bridge over one of 
its streets does not give the railroad company the 
right perpetually to maintain the bridge as original¬ 
ly constructed.®^ However, a railroad owes no 
duty at common law to relocate the abutment walls 
of an underpass merely because the public has made 
an increased and new use of the highway.®® 

Effect of duty imposed on, or assumed by, or un¬ 
der contract with, another than railroad company. 
While, where the duty of maintenance in respect of 
crossings at separate grades is imposed solely on 
the municipality, the railroad company is not liable 
for defects due to want of proper maintenance,®^ 


It is generally held that, when the railroad com¬ 
pany has the duty of construction or maintenance 
in respect of crossings at separate grades, it is not 
relieved from liability for noncompliance with such 
duty by the fact that another has assumed to con¬ 
struct or to maintain,®® or by the fact that the duty 
of construction or maintenance is imposed also on 
another.®® The fact that the municipality has 
failed to comply with its duty as to the maintenance 
of guards or barriers on some part of the road 
other than that at a highway bridge over the rail¬ 
road tracks does not affect the liability of the rail¬ 
road company in respect of providing guards or 
barriers at such bridge or its approaches.®7 

In general, the liability of a railroad company to 
third persons, who have suffered injury as a direct 
and proximate result of its failure to perform its 
contract with a municipality to construct and main¬ 
tain a bridge over its tracks within such municipal¬ 
ity, depends on the terms of the particular contract 
as affected by any ordinance or statute in force 
within the municipality relating to the construction 
and maintenance of such bridge.®® It has been held 
that where a railroad has constructed and main¬ 
tained a bridge across its tracks under contract witli 
a municipality, the liability of the railroad for in¬ 
juries depends on whether the municipality would 
be liable if it had constructed and maintained the 
bndge and whether the railroad has assumed such 
liability which otherwise would be on the munici¬ 
pality ®® Where by virtue of statute a state high- 


Co of New Jersey, 167 A. 767, 11 
N.J.Misc. 622. 

75. N J —^Hill Const Co v Central 
R Co of New Jersey, supra 

76. Ill—Carr v Chicagro & N W 
Ry. Co., 77 NB2d 857, 333 IllApp 
667 

77. N.J—Hill Const. Co v. Central 
R. Co. of New Jersey, 167 A. 757, 
llNJMisc 622. 

Crousent of state authorities 

Statute directing: state roads com¬ 
mission and forbidding others to 
erect and maintain warning signs 
along public highways was not in¬ 
tended to prevent a railroad from 
marking its road beds where it 
makes a crossing above a public 
highway and does not relieve rail¬ 
road from obligation to secure erec¬ 
tion of suitable warning signs by or 
with consent of 6tate authorities — 
Baltimore & A R Co. v. Contino, C 
A Md., 186 F2d 932, certiorari de¬ 
nied 71 S Ct 798, 841 U.S. 927, 96 L. 
Bd. - 

78. NJ—-Hill Const. Co. v Central 
R Co of New Jersey, 167 A 767, 
11 N J Misc 622. 
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79- NJ—Hill Const Co. V. Central 
R. Co. of New Jersey, supra. 

80. Mass—Cooke v Boston, etc, R 
Co, 133 Mass. 186. 

Ohio.—Yackee v. Village of Napoleon, 
21 NE2d 111, 136 Ohio St. 844 

81. Iowa—^Harris v Chicago, M., 
St P. & P R Co., 278 NW. 838, 
224 Iowa 1319. 

Miss—Illinois Cent R. Co. v. Blood- 
worth, 145 So 333, 166 Miss. 602 

52 C J p 193 note 30 

82. Ohio—^Yackee v Village of Na¬ 
poleon, 21 N.B2d 111, 135 Ohio St 
344 

83. NH—nShea v. Boston & M. R. 
R, 191 A. 650, 88 NH 462. 

84. Ohio.—^Larson v. Cleveland Ry 
Co. 60 N B 2d 163, 142 Ohio St 20 

62 C J. p 193 note 32 

85. Minn—Crist v Minneapolis, etc., 
R. Co, 202 NW. 67, 162 Minn. 1. 

52 C J. p 193 note 33. 

86. Ky—^Louisville, etc., R Co v 
Muncey, 17 SW2d 422, 229 Hy. 
538 

52 C J p 193 note 34. 

87. Va—Virginian R. Co. v Farr, 
136 SB. 668, 147 Ve 217—Norfolk, 
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etc, R Co v. James, 186 S EL 660, 
147 Va 178, 

88. Ohio—^Larson v. Cleveland Ry. 
Co, 50 NB2d 163, 142 Ohio St 
20 

Absence of xeauest to repair or re¬ 
pave 

Where ordinance defining obliga¬ 
tion of railroad to maintain bridge 
over railroad provided that repairs 
should be made when necessary, on 
request of city council, and there was 
no claim that city council ever re¬ 
quested railroad to repair or repave 
part of bridge on which occupant of 
automobile was injured, no liability 
accrued against railroad company — 
Larson v Cleveland Ry. Co, supra. 

89. Ky—^Louisville & N. R. Go. v 
Hadler's Adm’r, 106 SW2d 106, 
269 Ky 115. 

Warning of dangerous situation 
Municipality, if it had erected and 
maintained bridge across railroad 
tracks, would have been required to 
give warning of the dangerous situa¬ 
tion arising from sharp cuiwe in 
bridge, with respect to liability of 
railroads which erected and main¬ 
tained bridge under contract with 
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way department has assumed the work of removing 
snow from a bridge and the railroad has been freed 
from all duties pertaining to snow removal, it can¬ 
not be held liable for negligence on the part of the 
highway department in the performance of the 
work The responsibility of a railroad for keep¬ 
ing a bridge safe and secure may arise by virtue 
of an agreement between it and a landowner. 

Approaches. The obligation of the railroad com¬ 
pany sometimes extends not only to the bridge or 
structure over its right of way, but to the neces¬ 
sary and proper approaches thereto, in such 
case, a railroad cannot relieve itself of such ob¬ 
ligation by contract with a municipality, unless 
there is statutory authority therefor.^3 The ap¬ 
proach to a bridge includes only the embankment, 
or other made or prepared structure, necessary to 
reach the bridge proper from the original level of 
the street.9^ 

Pillars or piers in road A railroad is not neces¬ 
sarily negligent in constructing a railroad bridge or 
trestle over a highway with a pier located in the 
highway^® or with a pillar located on the side- 
w'alk;®6 nor is it necessarily guilty of negligence 
in maintaining such a supporting pier or post with¬ 
out lights.^*^ However, a railroad maintaining sup¬ 


porting pillars in the street owes a duty of due 
care The ''wagonway,” as used in a statute per¬ 
mitting piers for the support of a railroad bridge 
running over a highway to be located at the outer 
edge of the wagonway, is that part of a street or¬ 
dinarily used for the passage of vehicles within 
the curb lines.^® Under provisions casting the 
maintenance of a highway on the commissioner of 
highways, a railroad company which constructs an 
overhead bridge with a center pier, which is ap¬ 
proved by the highway commissioner, has been held 
not to have the duty of caring for a reflector placed 
on the pier to warn a traveler on the highway.^ 

§ 722. - Obstruction of View or Hearing 

The maintenance of necessary structures near a 
crossing which interfere with the view does not always 
impose liability on the railroad company for a resulting 
accident, but liability Is sometimes imposed where the 
company negligently permits unnecessary obstructions, 
either of view or hearing. 

It is not ordinarily regarded as negligence per se 
for a railroad company to have or permit at or near 
a railroad crossing structures or other obstructions 
reasonably necessary to the conduct of its busi¬ 
ness, although they interfere with the view,2 as, 
for example, to allow cars or engines to remain on 
a sidetrack,3 or to allow cars or engines to 


the mutdcipality for injuries and 
deaths resultmsr allegedly from rail> 
roads’ failure to gpive adequate warn¬ 
ing of the situation.—^Louisville & 
N. K. Co. V Hadler’s Adm’r, supra 
sa NH.—Galley v Boston & Maine 
B R, 33 A.2d 227, 92 NH 456 

91. Mass.—Miles v. Boston, B. B. & 
L. B Co., 174 N.B. 200, 274 Mass. 
37. 

92. NJ—^Pehrenbach v. Pennsylva¬ 
nia B. Co., 144 A. 792, 105 N J.Law 
465. 

93. NJ.—^Fehrenbach. v. Pennsylva¬ 
nia B. Co., supra 

94. Tenn.—^Louisville & N. B. Co. v. 
Bvins, 13 TenmApp 57. 

95. I/a.—^Becker v. Illmois Cent, B. 

Co, App.„ 147 So. 378. I 

Ohio—Beal v. Erie R. Co., 1 NE.2d 
328, 61 Ohio App. 397. 

Tex—PaschaJll v. Gulf, C. & S. P. 
By. Co., GivAjpp.. 100 S.W.2d 183, 
modified on other grounds Camp¬ 
bell V Paschall, 121 -SW2d 693, 
132 Tex 226 

Title to land not acquired by public 
authorities 

The railroad company cannot he 
held liable merely because it has 
constructed and maintains in a street 
a pier, supporting its tracks on land 
which IS a part of its original right 
of way, title to which was not ac¬ 
quired by the public authorities on 
opening the street under the tracks. 


—Collins V. Southern B Co, 132 S 
E 695, 191 N.a 623 

96. NT—Sadlier v Delaware, L & 
W B Co. 284 NTS. 644. 246 App 
DIv 826 

97. Ill—Elliott V. City of Chicago, 
89 NB.2d 738, 339 Ill App 273 

Ohio —^Beal v. Erie R. Co.; 1 N B 2d 
328, 61 Ohio App. 397 
Word '‘maintain,” in statute pro¬ 
viding that when a public way pass¬ 
es under railroad tracks cost of 
maintaimng bridges and abutments 
shall be borne by railroad, was held 
used in sense of to keep in repair 
or in substantially same condition in 
which It was constructed, and not to 
require railroad to keep lights on, or 
to maintain any guard near, such 
construction.—^Beal v. Brie B. Co, 
supra. 

98- N C —Montgomery v. Blades, 12 
S.B.2d 2l7, 218 N.C 680. 

99. U.S.—Delaware, L. & W. B Co. I 
V. Chtara, GCAJtT.J, 05 E2d 663, 
certiorari denied Chiara v. Dela¬ 
ware, L. & W. B, Co., 69 S Ct 68, 
306 Xr.S. 609, 83 LuEd. 387. 

1. Minn—Murphy v Great North¬ 
ern By Co., 248 N.W. 716, 189 
Minn, 109. 

2. N C.—^Parrish v. Atlantic Coast 
Line R. Co, 20 S.B2d 299, 221 N- 

a 292 

Okl.—^Midland Tal. R. Co v. Pettie, 
162 P 2d 543, 196 Okl 62. 
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Tenn —^Louisville & N. R. Co v 
IFrakes, 11 Tenn App. 693—^Louis¬ 
ville & N. R Co V. Boss, 2 Tenn 
App 384 

Tex—^Wichita Palls & S R Co v 
Hesson, Civ App, 151 SW’.2d 270, 
error dismissed, judgment correct 
^Wichita Falls & Southern B, Co 
V, Anderson, CivApp, 144 SW2d 
441, error dismissed, judgment cor¬ 
rect—St. Louis Southwestern By. 
Co of Texas v. Larkin, Civ App , 34 

5 W 2d 693, error dismissed—Texas 

6 N. O By Co V Adams, Civ App., 
27 S W 2d 331, error dismissed. 

62 CJ. p 194 note 37. 

Embankment obstructing motor¬ 
ist’s view of railroad tracks from 
highway crossing was held not vio¬ 
lation of any statute or rule of law 
—^Purdy V. Sprague, 2 NE2d 743, 
286 Ill App 17—62 CJ. p 194 note 
37 [e] 

3. Kan.—^Richards v Chicago, B. I 
d: P By. Co, 139 P2d -427, 167 
Kan. 378. 

Md.—Western Mary'land By. Co. v 
Myers, 163 A 700,, 163 Md 634 
Mo—Wright v. St Louis-San Fran¬ 
cisco By. Co., 87 SW2d 691, 327 
Mo. 667. 

S.C.—Conms Jtirls cited in Melton 
V. Atlantic Coast Line R Go., 27 
SE2d 490, 492, 206 SC 251 
Tex.—^Texas & P By Co. v Boyle, 
Clv.App., 29 fi.W.2d 927, error dis¬ 
missed. 
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remain near or in the vicinity of crossings,^ 
or to maintain telegraph poles on its right of way ^ 
However, according to some cases, permitting cars 
to encroach on a highway, so as to obstruct the 
view of travelers, may be actionable negligence.® 
The existence of an obstruction to the view con¬ 
nected with the operation of the road may be con¬ 
sidered in determining whether or not there was 
negligence on the part of the railroad company, un¬ 
der all the circumstances, either in permitting the 
obstruction or in operating the train which caused 
the accident.'^ 

The duty of exercising a degree of care in ap¬ 
proaching the crossing commensurate with the in¬ 
creased danger is imposed on the railroad compa¬ 
ny by the existence of obstructions which are con¬ 
nected with the operation of the road,® or which 
the railroad company has authorized a third person 
to maintainbut it has been asserted that an ob¬ 
struction of view which may tend to increase the 
hazards and make a crossing more dangerous does 
not require the railroad to do more than exercise 
ordinary care, that is, ordinary care commensurate 
with the circumstances While railroads are not 
obliged to accommodate the speed of their trains 


to smoke that lingers for brief intervals over rail¬ 
road crossings,!! a railroad which allows smoke 
and steam to obstruct the view of a high^vay across 
which a tram is standing may be found negligent.!- 

Unnecessary obstructions. According to some 
cases, It is actionable negligence on the part of a 
railroad company to permit unnecessary obstruc¬ 
tions on Its right of way at or near a railroad cross¬ 
ing so as to obstruct the view thereat either of its 
servants approaching on a train or of persons on 
the highway,!® as where it allows the right of way 
to become overgrown with trees, bushes, weeds, 
grass, etc, so as to obstruct suah view.!^ However, 
in other cases the view is taken that the mere main¬ 
tenance of an unnecessary obstruction to the view 
of persons approaching the crossing does not m it¬ 
self constitute actionable negligence!® in the ab¬ 
sence of a statute requiring railroad companies to 
keep their rights of way free from such obstruc¬ 
tions !® Under some statutes a railroad is required 
to clear its right of way of trees and shrubs for a 
specified distance on either side of a crossing,!*^ 
and if It IS derelict in performing such duty, and 
such dereliction is the proximate cause of injur}', 
the railroad company is liable.!® Violation of a 


Wis —Lajiff V. Chicago & N W Ry. 

Co,, 40 ITWBd 548, 256 Wis 181 
52 C J*. p 194 note 38. 

4. Kan.—Johnson v. tJnion Pac. R 
Co, 143 P2d 630, 167 Kan, 633 

Nob —McIntosh v. Union Pac R Co., 
22 N.’W.2d 179. 146 Neb 844. 

52 C.J. p 194 note 39 

5. Ill.—Chicago, etc,, R. Co v, Pear¬ 
son, 5C NE 633, 184 Ill 386. 

52 C J. P 194 note 40. 

6. Mo —Wright v. St Louis-San 
Francisco Ry, Co, 37 SW2d 691, 
327 Mo, 657. 

52 C.J. p 194 note 41. 

7. La—^Hebort v, Texas ^ Pac. Ry. 
Co, App, 28 So 2d 161. 

Md—^Western Maryland Ry. Co. v. 

Myers, 168 A 700, 163 Md 63'4. 
Minn—^Munkol v Chicago, M, St P 
& P R. Co., 278 NW. 41, 202 Mmn. 
264 

NC—^Parrish v Atlantic Coast Line 
R Co., 20 SB 2d 299, 221 NC 292 
—Coltrain v, Atlantic Coast Line 
R. Co., 4 S.B.2d 863, 216 NC. 268 
Okl.—Midland Val. R, Co v. Pettie, 
162 P2d 643, 196 Okl. 62. 
S.C.'-^Bishop V. Atlantic Coast Line 
R. Co., 48 S.E2d 620, 218 SC. 126 
—^Melton V. Atlantic Coast Line R. 
Co., 27 S.E2d 490, 206 iS.a 261. 

62 C.J. P 195 notes 44, 45. 

8. Ky.—Spalding v. Louisville & N. 
R, Co., 186 .SW.2d 1, 281 Ky. 367. 

Neb.—^McIntosh v. Union Pac. R Co, 
22 N.W2d 179, 146 Neb. 844 
—Corpus Jtirls cited In Pairish 


V. Atlantic Coast Line R. Co., 20 
S E 2d 299, 304, 221 N.C 292 
Okl.—^Thompson v Cooper, 136 P 2d 
49, 192 Okl. 237—^Thompson v 
Cooper, 135 P.2d 62, 192 Okl 240. 
Pa—Minella v Pennsylvania B Co, 
164 A 620, 309 Pa. 479, followed 
in 164 A 522, 309 Pa. 486 
SC.—Gleaton v Southern Ry. Co, 
88 'S B 3d 710, 208 S a 507—Melton 
V. Atlantic Coast Line R Co., 27 
SB 2d 490, 206 SC. 251 
Tenn —^Louisville & N. B. Co. v. 

Ross, 2 Tenn App. 384. 

52 C J p 194 note 42. 

9. La—Smith V. Texas & Pac. By. 
Co, App , 189 So, 816. 

52 C J. P 194 note 43. 

10. Mo.—State ex reL Kurn v. 
Hughes. 163 SW.2d 46, 348 Mo. 
177, conformed to, App., 154 S.W. 
2d 397. 

Ability to see smokestack and wheels 
Fact that cars were standmg on 
side track near crossing did not 
make the crossing so exceptionally 
dangerous as to require extraordi¬ 
nary precautions by railroad to avoid 
injury, where motorist could see 
smokestack of approaching train and 
wheels of coaches despite the stand¬ 
ing cars.—^Lo.uisvxlle & N R. Co. v 
Marshall's Adm'x, 168 SW2d 187, 
289 Ky 129. 

11. U S —Ousts V. Powell, C.C.A 
Fla, 126 F.2d 768. 

Pel —^Minella v Pennsylvania R. Co, 
164 A 620, 809 Pa 479, followed in 
164 A. 622, 309 Pel 486.’ 
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f Assumptiou as to motorist’s conduct 
Engineer may assume that motor¬ 
ist unable to see because of smoke 
will not enter crossing—Minella v. 
Pennsylvania R. Co., suprfiu 

12. Minn—Munkel v Chicago, M, 
St P. & P R. Co., 278 NW. 41, 
202 Minn 264. 

13. Kan —Corley v Atchison, etc, 
Ry. Co., 133 P 655, 00 Kan 70, 
Ann CEU9.1916B 764. 

62 0 J p 196 note 46 
14- Ky—Spalding v. Louisville ^ 
N. R, Co. 136 SW.2d 1, 281 Ky, 
367. 

62 C.J. p 195 note 47. 

15. Ind,—Childress v. Lake Erie» 
etc, R. Co.. 105 N.B 467, 183 Ind. 
261. 

52 C.J. p 196 note 48. 

ZTot Independent ground of negli¬ 
gence 

The presence of weeds or vegeta¬ 
tion obstructing view of railroad 
crossing is not an independent 
ground of negligence—^Mast v, Illi¬ 
nois Cent R Co. D C Iowel 79 F 
Supp. 149, affirmed 176 F2d 167. 

16. Conn.—Cowles v. New York, etc., 
R Co.. 66 A. 1020, 80 Conn 48, 12 
L.BA.N.S, 1067, 10 AnnCas, 481, 

17. Ill—Sprague v. Goodrich, 32 N. 
B.2d 897, 376 HI. 80-^haw v. Chi¬ 
cago & E L R. Co, 75 N E 2d 61, 
332 III App. 286—Goodrich v. 
Sprague, 42 N.B,2d 337, 314 HI App. 
671. 

18. Ill—Shaw V. Chicago & B. L 
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statute requiring railroads to keep their rights of 
way clear of brush or trees for a specified distance 
does not give rise to a cause of action unless the in¬ 
terest invaded is one which the enactment was in¬ 
tended to protect and such interest, it has been 
held, is that of the travelers on an intersecting 
highway. 20 

While it has been held that the mere fact that 
there exist trees, brush, weeds, and the like which 
might obstruct a traveler’s view of an approaching 
train is not of itself enough to charge the railroad 
company with the duty of adopting extraordinary 
safeguards at the crossing ,21 the view generally 
taken is that the railroad company must operate 
its trains with reference to unnecessary obstruc- 
tions,22 and, if necessary to protect the traveler, 
must use precautions in addition to those ordinari¬ 
ly used;23 and, in any event, the maintenance of 
such obstruction may be considered with other cir¬ 
cumstances in determimng whether the company 
exercised due care.^^ 

Obstructions not on right of way. A railroad 
company is not chargeable xvuth negligence in re¬ 
spect of obstructions of view not on the right of 
way and not under its control,25 as, for example, 
trees and shrubs, weeds, and the like.25 According 
to some cases the duty of the operators of a train 
to use ordinary care to avoid injuring persons about 
to use a railroad crossing requires such operators \ 


to take into consideration obstructions of view off 
the right of way which render the crossing more 
dangerous than it otherwise would be ,27 but there 
IS also authority to the contrary 28 

At other than public crossings. In general, the 
existence of obstructions on the railroad right of 
way at other than public crossings is not in itself 
actionable negligence,22 at least as to persons who 
have no right to use the crossing,®® or in the ab¬ 
sence of contract or oth^r obligation imposed on 
the railroad in connection with the creating of such 
a crossing While there is authority for the view 
that the presence of obstructions to the view on 
the railroad right of way at a private crossing does 
not affect the duty of the railroad company,®® there 
is also authority to the effect that such obstructions 
may be considered in determining the negligence 
of the railroad company m operating the train 
which caused the accident.®® 

Obstruction of hearing. If through the fault of 
the railroad company a traveler is prevented from 
hearing an approaching train, and the servants of 
the company fail to warn him of its approach, and 
induced by this failure of duty, which has lulled 
him into secunty, he attempts to cross the track and 
IS injured, having used his faculties as best he 
could under the circumstances to ascertain if there 
IS any danger ahead, negligence will be imputed to 
the company.®^ The fact that, because of noises 


R. Co, 76 NB2d 61. 332 Ill App. 
286—^Peggett v Chicago & B I. 
B Co, 48 N.E2d 216. 318 III App. 
389 

Ahseuoe of material ohstaructioB. 

Where brush and trees did not ma¬ 
terially obstruct view of one ap¬ 
proaching railroad crossing, railroad 
was not guilty of negligence proxi- 
mately contributing to collision with 
automobile on crossing—Shaw v. 
Chicago & B. L R. Co, 76 N.B 2d 
51, 332 I11.APP. 286. 

19. Wis—Wilmet V. Chicago & N. 
W Ry. Co. 289 N.W. 816, 233 WIs. 
335 

20. Wis.—-Wilmet v. Chicago & N. 
W. Ry. Co., supra. 

ITnobstruoted view on reaching inter, 
sectmg highway 

Where occupants of automobile 
struck by train were not within class 
protected by statute requiring rail¬ 
roads to keep right of way clear of 
brush or trees near intersections un¬ 
til they reached intersecting high¬ 
way, and when they reached such 
highway they had unobstructed view 
of railway tracks for a considerable 
distance, violation of statute could 
not be assigned as ground of negli¬ 
gence—Wilmet V. Chicago & N. W 
Ry. Co, supra. 


21. N.J.—Danskin v. Pennsylvania 
R Co. 72 A. 32, 76 NJ.Law 660. 22 
LRA.NS, 232 

Tex—Galveston, etc, R Co v. Mc- 
Crorey, Com App , 23 S.W 2d 691 

22. Kan —Schaefer v Arkansas Val¬ 
ley Interurban R Co, 179 P. 323, 
104 Kan 394, rehearing denied 181 
P 118, 104 Kan 740—Chicago, etc, 
R Co, V. Hinds, 44 P. 993, 56 Kan 
768. 

23. Ind —-'Childress v. Lake Brie, 
etc, R Co, 106 NE. 467, 182 Ind 
261. 

Me.—Ham v. Maine Cent R. Co., 116 
A. 261, 121 Me. 171 

I dft. TT.S —^Mast V. Illinois Cent. R 
Co., D C.Iowa, 79 F Supp. 149, af- 

' Armed 176 P2d 167. 

62 C.J. p 196 note 53. 

25. Ark.—^St LfOuis-San IFVancisco 
Ry Co V. Hovley, 120 SW2d 14, 
196 Ark 776. 

52 C J. p 195 note 64, 

26. Mioh.—^Mulvaney v. New York 
Cent. R. Co, 206 NW. 636, 233 
Mich 350 

52 C J. p 195 note 66. 

27. Ark —Missouri Pac. R Co. v 
Telldell, 133 eW2d 642, 199 Ark 
343 

62 aj p 196 note 67. 

1332 


28. Ohio.—^New York, etc, R Co. v 
Kistler, 64 NB 430, 66 Ohio St 
326, 342 

52 C J. p 196 note 68. 

29. N.T —Cordell v. New York 
Cent, etc, R Co. 70 N.T. 119, 26 
AmR. 550 

52 C J p 195 note 69 

30. Ill—^Atchison, etc, R CJo. v 
Parsons, 42 Ill App 93 

62 C J p 196 note 60 

31- Ky—Spalding v Louisville & 
N. R Co., 136 SW2d 1, 281 Ky 
357. 

32. Ala—Atlantic Coast Line R. Co 
V Carter, 117 So 218, 214 Ala 
262. 

62 C J. p 196 note 61. 

Pog 

Where a tram while proceeding 
through heavy fog at night struck a 
truck at a private crossing, no neg¬ 
ligence could be attributed to rail¬ 
road until trainmen discovered truclc 
on tracks—^Louisville & N. R Co 
V. Engle, 129 SW2d 133, 278 Ky 
676. 

33. NY—Cordell v. New York 

Cent, etc, R. Co, 70 NY. 119, 26 
AmR 660 

34. N'C—Coltrain v. Atlantic Coast 
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made by trains, a traveler is prevented from hear¬ 
ing sigpnals on another tram which is approaching 
the crossing may be considered in determining 
whether there was negligence in operating such 
other tram 35 However, the engineer of a tram 
has a right to assume that no person will risk his 
life by entering on a railroad track in the dark 
where he is unable to hear because of noise ,36 
and the fact that engines are permitted to stand 
near a crossing under steam pressure, and that 
some noise is made by the escape of steam through 
automatic valves in the ordinary way, has been 
held not of itself to constitute actionable negligence 
although the noise prevents a traveler from hearing 
an approaching train.® 

§ 723. - Knowledge of, or Notice to. Rail¬ 

road Company 

Ordinarily a railroad company is not liable for In¬ 
juries resulting frem a claimed defect or obstruction at 
a crossing unless it had, or m the exercise of due care 
should have had, notice thereof, but under some statutes 
liability may arise Without notice. 

In order to charge a railroad company with neg¬ 
ligence for defects or obstructions at a crossing 
which it is bound to keep in proper condition and 
repair, it must appear that the railroad company 
had notice of the defect or obstruction,®® or should, 
under the circumstances, have had notice there¬ 
of,®® especially where the defect or obstniction is 


caused by a third person;^® and it must also ap¬ 
pear that the company failed within a reasonable 
time thereafter to repair or remove it^^ The rail¬ 
road company is, however, chargeable with knowl¬ 
edge of defects or obstructions which by the exer¬ 
cise of due care it could discover, and may be 
liable for a defective condition which has been al¬ 
lowed to remain for an unreasonable time after no¬ 
tice or after such time as would imply notice;^® 
and it may, therefore, be liable in respect of such 
defects or obstructions even in the absence of actu¬ 
al knowledge 

Under some statutes the railroad is under a duty 
to keep its crossings and approaches m good and 
sufficient repair with or without notice ^5 Thus, 
according to some cases, a statute imposing the duty 
on a railroad company to keep its crossings in re¬ 
pair requires such companies to take notice of the 
condition of the crossing and at all times to be in¬ 
formed as to any defects therein.^S However, in 
respect of injuries at crossings to which a statute 
does not apply, the railroad company is not liable 
if it did not have knowledge of the defect, and could 
not have known of it in the exercise of ordinary 
care.4'7 

Sufficiency of original construction. If an acci¬ 
dent was caused by an originally defective or im¬ 
proper construction, the company will not be heard 
to say that it did not know of the unreasonably un- 


Llne R. Co, 4 SB 2d 853, 216 N 
C 263 

35, Ind—Lalco Bne, etc, R Co v 
Bougrlas, 125 NE 474, 71 IndApp 
667, 

36. Pa.—^Mlnella v. Pennsylvania R 
Co, 164 A 630, 309 Pa 479, fol¬ 
lowed xn 164 A 632, 309 Pa 486. 

37 US-—San Pedro, etc, R Co v 
Matthews, Utah, 260 F. 66, 171 C 
C.A. 91. 

38. La —Corpus Juris g.uoted In 
Brandon v Toxats & N O R. Co, 
App , 169 So 264, 368 
jVIo —McGrew v Thompson, 184 S 
W2d 994, 353 Mo 866. 

62 C.J. p 196 note 66 

‘39. La.—Corpus Juris quoted in 
Brandon v Texas & N O. R. Co, 
App., 169 So. 264, 268 
52 C.J. p 19$ note 66 
SuowledfiTe in time to remedy defect 
The railroad must have knowledge, 
actual or constructive, of the defect 
in time to have remedied it.—^Mc- 
kGrew V, Thompson, 184 SW2d 994, 
853 Mo. 866 

Vision obscured by glare 

Trainmen blocking crossing near 
lighted bridge were not chargeable 
with knowledge that automobile 


driver’s vision would be obscured by 
glare without any evidence to that 
effect —Cleveland, C, C & St L. Ry. 
Co V Gillespie, 173 N.E 708, 96 Ind. 
App 636. 

40, Ill —^Peoria, etc, R Co. v. 

Lyons, 9 Ill App 350 

La—Corpus Juris quoted in Brandon 
V Texas & N O R Co, App, 169 
So 254, 258 

41, La —Corpus Juris quoted In 

Brandon v Texas AN O. R. Co, 
App, 169 So. 254, 268 

Mo—Nixon V Hannibal, etc, R. Co, 
42 S W 942, 141 Mo. 425 

42, La —Corpus JUxis quoted in 

Brandon v Texas & N. O. R. Co, 
App, 169 So 254, 258 

62 C J p 196 note 69 
Frequency of inspection 

Railroad owed duty to inspect 
wooden culverts at crossing often 
enough to insure repair or replace¬ 
ment before any one could fall 
through rotten top thereof.—Tharpe 
V. Sibley Lake Bisteneau & S. Ry. 
Co, La App', 144 So 274 
Trap 

Railroad w€ls bound to know that 
short wire looped above rails at 
crossing was trap for unwary pedes¬ 
trian, and was likely to cause fall 

1-333 


and consequent injury —^Missouri 
Pac R. Co V. Cox, 68 SW.2d 421, 
187 Ark 104. 

Permissible height of vehicles 

Statute making it unlawful to 
operate a vehicle of more than a 
specified height was constructive no¬ 
tice to railroad company that a rail¬ 
road trestle of a smaller height 
would not accommodate all trucks of 
lawful height—^Yackee v Village of 
Napoleon, 21 NH2d 111, 136 Ohio St 
344. 

43- Ala—^Louisville & N. R Co v. 
Stanley, 167 So 741, 27 Ala,App 
168, reversed on other grounds 167 
So 745, 232 Ala 273. 

44. La.—Corpus Juris quoted lu 
Brandon v Texas & N. O. R. Co, 
App, 169 So 254, 268. 

52 C J. p 196 note 70. 

45. Ohio—Smith V. Pennsylvania R 
Co, App., 40 NE2d 446 

46, La —Corpus Juris quoted in. 
Brandon v. Texas & N O, R. Co^ 
App, 169 So 254, 258. 

Tex —St. Louis, etc, R. Co v House, 
Civ App, 28 SW2d 865 

47, Tex —Stephenson v. 6t Louis 
Southwestern R. Co, 'Civ.App., 164 
S.W. 1125. 
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safe condition,^® hut, in the case of a failure to 
remedy an imsafe condition arising after a proper 
and safe construction, the railroad is not liable 
unless through its proper agents it knew of the de¬ 
fective condition or by the exercise of ordinary 
care should have known of it.'*® 

Statutory notice of defect or obstruction as con- 
dvtion precedent to liability. Where, by statutory 
provisions, a notice to the railroad company by a 
public officer is a condition precedent to its duty 
to repair or to remove a defect,or to the liability 
expressly imposed by statute for failure to remove 
an obstruction on its right of way,5^ liability does 
not arise in the absence of such notice. However, 
the notice of a defective condition, required under 
a statute permitting the county to recover the cost 
of construction if the railroad fails to maintain a 
crossing in good order after notice from the board 
of supervisors of the county, has been held to re¬ 
late only to the right of the board to sue there¬ 
under, and not to that of private individuals for 
whose benefit the crossing must at all times be 
maintained.52 Where a statute imposes the duty 
on the railroad company to repair farm crossings 
regardless of the written notice by the landowner, 
which IS provided for in order to permit the land- 
owner to repair and to recover the expense there¬ 
of and a penalty, the railroad company may be lia¬ 
ble for an injury resulting from the defective con¬ 
dition of such a crossing even in the absence of 
such notice.53 

§ 724. -Status of, and Care Required as 

to. Persons Passing around, over, be¬ 
tween, or under Trains or Cars 

a. Passing around 

b. Passing over, between, or under 


a. Passing Around 

The railroad company may be liable where a tram 
obstructs a crossing for an unreasonable or unlawful 
period of time and fails to exercise due care as to one 
who attempts to pass around it; but where such a per¬ 
son crosses outside the limits of the highway and is 
regarded as a trespasser, the company is not liable in 
the absence of willful or wanton conduct. 

According to some cases, a person who leaves 
the highway and, on the land of the railroad, at¬ 
tempts to pass around a tram or cars obstructing 
a crossing is not a trespasser,at least where the 
crossing has been obstructed for an unreasonable 
or unlawful period The railroad company is 
under the duty of exercising due care to avoid in¬ 
jury to such person,®^ and for a violation of such 
duty it may become liable ^7 So the view has been 
taken that, where the railroad company has blocked 
a crossing for an excessive time by its tram or cars, 
it is liable for an injury sustained by a person who, 
while exercising due care, attempts to go around 
the train or cars^S on the land of the railroad com¬ 
pany 5® or on the property of an adjacent landown¬ 
er 60 There is, however, authority for the view 
that the railroad company may not be regarded as 
negligent where the injured person attempts to 
cross at a point where there is only a small open¬ 
ing between trains and such point is not a custom¬ 
ary place to cross.6l 

Even though the obstruction is a lawful one, ac¬ 
cording to some cases a traveler is not obliged to 
wait until the train is removed, and if he is obliged 
to cross at points other than within the line of the 
street on account of such obstruction, the railroad 
company ^ould use ordinary care and diligence to 
prevent injury to him.62 According to other cases, 
however, even though the crossing has been blocked 
for an unreasonable time, a person who attempts 
to cross outside the limits of the highway is a tres- 


48. Ky.—^Louisville & N". R Co. v 
V. Bell, 125 S.W.2d 23S. 276 Ky 778 

Constmotloii of sidewalk by railxood 
Notice to railroad of defective con¬ 
dition of planks constituting: part of 
the sidewalk between the tracks wcls 
not required In order to entitle pe¬ 
destrian to recover for Injuries sus¬ 
tained when his foot slipped between 
rail and defective plank, where rail¬ 
road had constructed the sidewalk 
between the tracks—^Brown v. Pit¬ 
cairn, Mo.App, 116 SW2d 176 

48. Ky—Louisville r. N. R. Co v 
Bell, 125 S.W.2d 239, 276 Ky. 778. 

50^ U S.—Calull V. Mayflower Bus 
Lines. CC.AN.T. 77 F2d 838. cer¬ 
tiorari denied 56 S Ct 156, 296 V. 
S. 629, 80 LEd 447. 

52 O.J. p 196 note 73. 


51- Vt—Howe V Central Vermont 
R Co. 101 A. 45. 91 Vt 485. 

62 C J. p 196 note 74 

52. Miss—Mississippi Cent R Co 
V Alexander, 152 So 653, 169 Miss 
620. 

53- Ill —^Baltimore, etc., R Co v. 
Keck, 67 N.B. 187, 185 III 400. 

54. Ill.—^Balsewicz v. Chicagro, etc, 
R Co, 88 N.E 734, 240 Ill 238 

46 C.J. p 763 note 76 [a]—62 CJ p 
197 note 77. 

Contributory negligence in crossing 
near standing tram or cars see 
infra S 802. 

66. Ga—^Yarbrough v Georgia R 
& Bonking Co., 172 S.B. 808, 48 
GaApp. 314 

62 C J p 197 note 78. 
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56. Fa—Golden v Pennsylvania R, 
Co, 41 A 302. 187 Pa 635. 

62 C J p 197 note 79. 

57. Tex—Texas, etc, R Co v. 

Brouillette. 130 SW. 886. 61 Tex 

CivApp. 619. 

52 C jr p 197 note 80 

68. Pa—Golden v Pennsylvania R. 
Co. 41 A. 303, 187 Pa 635 

59. Ga.—Georgia Cent R Co. v 

Owen, '48 SB 916, 121 Ga. 220. 

52 C J. p 197 note 82. 

00. Ga.—Georgia Cent R. Co. v 

Owen, supra. 

61. Mo—Stillson V. Hannibal, etc-> 
R. Co , 67 Mo 671. 

62;, Mo—^Brown v, Hannibal, etc, 
R Co, 60 Mo. 461, 11 AxnR. 420. 

52 C J p 197 note 85. 
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passer ,63 and where a person is regarded as a 
trespasser, the railroad company is not liable in the 
absence of willful, reckless, or wanton conduct on 
Its part 64 In any event, if the employees of a rail¬ 
road company in charge of the tram are aware of 
the presence of a person who is passing around the 
train, they are under the duty of using reasonable 
care to avoid injuring such person.65 

b. Passing Over, Between, or Under 

A railroad co«iipany may be liable to one who suffers 
Injury as a result of its failure to exercise reasonable 
care towards one who attempts to pass over, between, or 
under standing cars which obstruct a crossing; but 
where such a person is regarded as a trespasser, the 
only duties of the company are to use due care after dis¬ 
covering him in a dangerous position, and not to injure 
him willfully or wantonly. 

According to some cases, if a train or car has 
obstructed the crossing only for a reasonable time, 
a person who attempts to pass through, under or 
over the train or a car is regarded as a trespasser,®® 
and the only duties which the railroad company 
owes are to use due care after it has discovered 
that such person is m a dangerous position,6^ and 
not to injure him willfully or wantonly 68 in some 
decisions the view has been expressed, apparently 
without regard to the unlawfulness or unreason¬ 
ableness of the blocking that a person who attempts 
to cross through, under, or over an obstructing 
tram or car is a trespasser,66 and that the railroad 
company is not responsible for failing to look out 
for such a traveler or for failing to give him warn¬ 
ing, before moving the tram or cars, in the absence 
of knowledge on the part of the trainmen of an at¬ 
tempt so to cross by the injured person or other 
persons, or of the trainmen's having reason to an¬ 


ticipate the presence of a person or persons there¬ 
on who might be injured by the movement of the 
train ,70 but, according to other authorities, where 
the tram has obstructed the crossing for an xinrea- 
sonable or unlawful period, a person who attempts 
to cross through, under, or over the tram or a car 
is not a trespasser,71 and the railroad company is 
under the duty to use reasonable or ordinary care 
to protect such persons^^ and to give proper warn¬ 
ings before moving the train or cars.73 

According to some decisions, a person who, be¬ 
cause of an obstruction, attempts to cross at a dis¬ 
tance from the crossing is a trespasser,74 and ihe 
railroad company is liable only for wanton or will¬ 
ful injury,76 and not for a failure to give warning 
before moving the train where its trainmen had no 
notice of the presence of the injured person.75 It 
has been held, however, that the mere fact that a 
person attempted to cross between the cars a short 
distance from, but as near as possible to, the high¬ 
way, did not make such person a trespasser ;77 and 
where a crossing was blocked in violation of a stat¬ 
ute and no warning was given before the tram was 
moved, it has been held that the railroad company 
xvas liable for an injury sustained by one who 
crossed under a car at some distance from the 
crossing 78 

In general, if trainmen saw and knew that peo¬ 
ple were crossing at the time of moving, and were 
in danger of being hurt,*^® or otherwise had rea¬ 
son to anticipate the presence of persons who might 
be injured by the movements of the train,86 as 
where persons, with the knowledge of the company, 
have been in the habit of crossing trams or cars 


63. Ky—Sweat v, ^Louisville, etc, 
n Co, 200 SW 14, 178 Ky 826 

63 C.J p 197 note 86 

64. Maas—Lynch v. Boston, etc, 
B Co., 116 NB 248, 226 Mass 622, 
L.B.A.1917B 819. 

65. Md—Baltimore, etc, R Co. v 
Harris, 88 A 282, 121 Md. 254, 

62 C.jr p 197 note 88 

66. Wls—Shea v Chicago, M., St. 

& P R Co., 10 NW2d 136, 243 

Wis 268 

52 0 J. p 198 note 90. 

Passing over, between, or under 
standing trams or cars as contrib¬ 
utory negligence see infra § 803 

67- Ark.—Cato v. St. Louis South¬ 
western Ry. C6., 79'S'W2d 62, 190 
Ark 281 

62 C.J p 198 note 91. 

63. Ark—Cato v St Louis South¬ 
western Ry. Co, supra 

•W'is—Shea v. Chicago, M, St P. & 
P H Co. 10 3Sr.W2d 135, 243 Wls 
253. 


69. Del —^Braderman v Baltimore, 
etc,, R Co. 134 A 66, 33 Del 206 

70. Ky—Louisville & N. R. Co. v. 
Reynolds^ Adm’r, 42 S W 2d 911, 
24Q Ky 662 

52 C J. p 198 note 97. 

Beliance on pedestarlan’s conduct 
Railroad having train over path 
leading .across tracks could presume 
that deceased pedestrian would not 
interfere while tracks were occupied 
by tram—^Louisville & N. B, Co. v. 
Reynolds' Adm'r, supra. . 

71. Tex—^Texas 8c O. R. Co, t. 
Owens, ClvApp, 64 S.W 2d 848, 
errqr refused 

62 C.J. p 198 note 92 

72. Tex,—^Freeman v. Terry, Civ. 
App., 144 S W 1016 

78. Ky ^Illinois Cent R Co v. 

. Thomason, 166 SW2d 192, 288 Ky 
886 

62 C.J. P 198 note 94. 
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74. Mo —^Dahlstrom v. St. Louis, 
etc, B, Co, 8 SW. 777, 96 Mo 
99 

62 C.J. p 199 note 98. 

75. U S —^Hasting v. Southern R 
Co, SC, 143 F 260, 74 CC.A 398. 
6 L R A ,N S , 776, certiorari denied 
26 set 762, 201 US 649, 50 L Ifld 
905. 

76. Mo—^Israel v. Wabash R Co„ 
App , 218 S W. 916. 

62 C.0r p 199 note 1. 

77- Md.—Baltimore, etc, R. Go. 
State, 119 A 244, 141 Md 520. 

78. Miss —Jarrell v New Orleans, 
etc, R Co, 67 So 659, 109 Miss.*49 

79. Utah —Gesas v. Oregon Short 
Line R Oo, 93 P 274, 33 Utah 166, 
13 LRA,N.S, 1074 

62 C J. p 199 note 4. 

80. Utah.—Gesas v Oregon Short 
Line R Co , supra. 

i‘62 C J. p 199 note S. 
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at that place,81 they are bound to use due care to 
protect from injury persons so crossing, and the 
railroad company may be liable for injuries sus¬ 
tained as a result of the violation of such duty. 
One who crosses over between the engine and a car 
at the invitation of the engineer in charge of the 
movement of the train is not a trespasser ;82 and, 
in such case, the engineer is bound to exercise rea¬ 
sonable care to avoid doing any act to injure the 
pedestrian. 8 3 

At places other than public crossings. The rail¬ 
road company has been held not to owe the duty to 
give warning where the crossing is merely a per¬ 
missive one;84 but the view has also been taken 
that, where a way across the track is constantly 
used by the public with the knowledge of the em¬ 
ployees of the company without objection, the duty 
of exercising reasonable care toward one crossing 
over or between cars exists-®^ 


§ 725. Safeguards at Crossings 

a. In general 

b. Warning as to presence of obstruc¬ 

tion 

a. In General 

It IS the duty of a railroad company to exercise ordi¬ 
nary care at a crossing by adopting a reasonably safe 
and effective mode, commensurate with the danger at 
the particular crossing, of warning travelers of the 
approach of trains, and what constitutes reasonable and 
timely warning depends on the circumstances and sur¬ 
roundings, taking into consideration the amount and 
character of travel over the crossing, the extent of tram 
movements, the operation, control, and speed of trains, 
and the character of the highway. 

Although the track of a railroad is of itself a 
warning of danger to a person approaching it, 8 6 
it is the duty of the railroad company to exercise 
ordinary care at a crossing87 by adopting a rea¬ 
sonably safe and effective mode, commensurate 
with the danger at the particular crossing, of warn¬ 
ing travelers of the approach of trains,88 especially 


81- Kan—^Atchison, etc., K. Co. v. 

Cross, 49 P 699, 58 Kan. 424. 

52 C J. p 199 note 6 
Police xefirnlatloii asraliLSt trespass 
Where it was common practice for 
pedestrians, with consent of em¬ 
ployees of railroad, to cross over 
train blocking crossing, it was duty 
of railroad employees to exercise 
reasonable oare in operation of train 
to avoid injury to pedestrians, and 
police regulation prohibiting unau¬ 
thorized persons from trespassing 
on locomotives or cars on railroad 
track did not preclude operation of 
such principle.—^Baltimore & O. R. 
Co V. Papa, 133 P-2d 413, 77 U.S. 
AppD.C. 202 

82. DC—^Baltimore & O R. Co. v 
Papa, supra. 

83. D.C.—Baltimore & O. R Co v. 
Papa^ supra. 

84. Iowa,—^Papich v. C,, M & St. I 
P R. Co., 167 N.W. 686, 183 Iowa 
601 

52 C.J. p 199 note 8 

8S- Pa.—Smith v. Philadelphia, etc, 
R Co, 117 A 786, 274 Pa 97. 

Wis —Carmer v. Chicago, etc., R. Co , 
70 N.W. 660, 96 Wis 513 

86. Ind —Corpus Otirls quoted In 
Watson v. Brady, 186 N E 616, 520, 
205 Ind. 1. 

Pa—Celia v. Pennsylvania R. Co., 
70 A.2d 638, 364 Pa 82. 

52 C.J. p 199 note 13 

87- *11S.—^Rothe v, Pennsylvania Co, 
Ohio, 196 P 21, 114 CC.A. 627. 

C€d — ^Peri V. Los Angeles Ry, Corp , 
137 P.2d 441, 22 CaJ.2d 111. 

Ind —Corpus Juris quoted In Watson 
V. Brady, 186 NB. 616, 620, 205 
Ind 1. 


NC—Caldwell v. Southern Ry. Co, 
10 SB 2d 680, 218 N.C. 63. 

52 C.J p 199 note 15. 

Ordinary prudence 
Duty of railroad in warning of 
approach of trains at crossing is to 
provide such means and take such 
steps as ordinarily prudent man 
would in the same or similar circum¬ 
stances. 

Ky—^Louisville & N. R. Co. v. Mar¬ 
shall’s Adm’x, 168 S.W.2d 187, 289 
Ky. 129. 

Tex,—Southwest Stone Co. v Sy¬ 
mons, Civ.App, 237 S.W.2d 380, er¬ 
ror refused no reversible error. 

88. TT.S.—^Lowry v. Seaboard Airline 
! R Co. C.AFla, 171 P.2d 625—Chi¬ 
cago & N. W. Ry Co. V. Golay, C. 

C. AWyo, 166 F.2d 842—Stephen¬ 
son V. Grand Trunk Western R. 
Co, CCA Ill, no iP2d 401, 132 A. 
LR 466, certiorari granted Grand 
Trunk Western R. Co v. Stephen¬ 
son 60 S.Ct 1101, 810 US 623, 84 
LBd. 1395 and 60 SCt 1102, 310 
US. 623, 84 LBd. 1395, certiorari 
dismissed 60 S Ct 1107, two cases, 
311 US 720. 86 LBd. 469—Ran- 
strom V Oregon Short Line R. Co., 

D. C.Idaho, 18 P.Supp, 266. 

Idaho.—Whiffln v. Union Pac R. Co, 

89 P.2d 540, 60 Idaho 141. 

HI —^Lauer v. Elgin, J. & B. Ry. Co., 
27 N.E 2d 316. 306 Ill.App 200. 

Ind — Corpus Jtiris quoted in Watson 

V. Brady, 186 NB. 616, 620, 206 
Ind. 1. 

Ky.—^Pryrear v, Kentucky & Indiana 
Terminal R. Co., 220 SW.2d 646, 
310 Ky. 250, followed m 220 S.W2d 
551, 310 Ky. 258, Musick's Adm’r 
V Kentucky & Indiana Terminal 
R. Co, 220 S.W2d 661, and 220 S 

W. 2d 552, 310 Ky 269. 
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Mich —^McParlan v. Grand Trunk 
Western R Co, 263 NW 734. 273 
Mich 627. 

Minn—^Koop v. Great Northern Ry 
Co., 28 N.W2d 687, 224 Minn 280. 
Mo —Caxson v. Baldwin, 144 S.W 2d 
134, 346 Mo. 984—Scott v Mis¬ 
souri Pac R Co, 62 S W.2d 834, 
833 Mo 374. 

N.H.—Dahar v. Boston & M. R R 
66 A 2d 707, 95 N.H. 464—Carbone 
v. Boston & Maine R R, 192 A 
868, 89 NH 12—Stocker v. Boston, 
etc.. R Co.. 143 A. 68, 83 NH 401 
N C —Caldwell v. Southern Ry Co , 
10 SB 2d 680, 218 N C. 63. 

Ohio —Thomas v. Pennsylvania R 
Co, 45 NB2d 776, 70 Ohio App. 
191. 

Okl —St, Louis-San Francisco Ry 
Co V. Prince, 291 P. 973, 145 Okl. 
194, 71 ALR 357. 

62 C J. p 199 note 16. 

Traveler exexcisliig due care 

Whether railroad was negligent in 
failing to take adequate precautions 
to warn motorists of a grade cross¬ 
ing depended on whether the admoni- 
j tory signals provided were sufficient 
to warn a traveler exercising due 
care for his own protection.—John- 
son V. Maine Cent. R. Co., 38 A 2d 
884, 141 Me. 88 

Coatiauauce 

Fact that railroad has voluntarily 
assumed to maintain particular safe¬ 
guard at crossing or has customarily 
performed particular act of warning,, 
so that public has become acquainted 
with safeguard or the practice, rais¬ 
es question of duty of railroad to 
continue the safeguard or practice, 
or to give adequate notice of its dis¬ 
continuance, and discontinuance may 
be considered m determimng negli^ 
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where the extraordinary character of the cross- 
ing IS caused by the railroad company itself.^^ 
Moreover, when a railroad company has created 
at a crossing a place of extra danger, it is bound 
to use extra precautions,^^ but it has also been held 
that this rule applies only when the situation has 
been created by some act of the company.^i The 
duty to give reasonable and timely warning of the 
approach of trains to crossings has been held to 
exist under the common law independently of any 
statutory requirement,and, where a statute relat¬ 
ing to safeguards at crossings is inapplicable to a 
particular crossing, the railroad may or should 
provide at such crossing such warning as is re¬ 


quired by the common law.®® 

A railroad has no duty to give warning in any 
particular manner of the approach of its train to a 
crossing, but its duty is fulfilled if it gives such 
warmng by any reasonably adequate means. 
What constitutes reasonable and timely warning de¬ 
pends on the circumstances and surroundings.®^ 
The protection the railroad company should give 
at a crossing may depend on the special features 
and facts connected with it,®® such as the amount 
and character of travel, the extent of train move¬ 
ments, the operation, control, and speed of trains, 
and the character of the highway.®*^ Thus the pro¬ 
tection rendered at a crossing in a populous city 


gence of railroad—•'Case v Northern 
Pac Terminal Co, 160 P 2d 313, 176 
Or 643 

WarnuLST lield adei^aate 
La —Cuccia v Gulf, M & N R. Co , 
App, 180 So 613—^Hughes v Mis¬ 
souri Pac. R. Co, App, 163 So 
674 

Md—State, for Use of Emerson, v 
Poe, 190 A 231, 171 Md 684 
NH—^Peppin v Boston & M R. R, 
169 A 877, 86 NH 396 
Wash—^Watson v Northern Pac R 
Co., 223 P 2d 1067. 

89. N.J.—^Hires v. Atlantic City R. 
Co, 48 A. 1002, 66 NJLaw 30. 

90. Cal —^Peri v. Los Angeles Ry 
Corp, 137 P 2d 441, 22 Cal 2d 111. 

NX—Horandt v. New Jersey Cent, 
R Co, 73 A. 93, 78 NJLaw 190 
Ohio —Thomas v, Pennsylvania R 
Co, 46 NB.2d 776, 70 Ohio App. 
190 

Tex—McMahan v Texas & N O R 
Co, 161 SW2d 70, 188 Tex. 626. 
BaUroad crossing not generally or 
ordinarily dangerous to traveling 
public may become more than ordi¬ 
narily dangerous by conduct of train 
operators by use they make of it, or 
the manner in which they conduct 
themselves thereat, and in such 
event they may be held liable for 
failure to exercise extraordinary care 
or proper means to warn traveling 
public against the extraordinary haz¬ 
ard or danger—St Louis, B & M 
Ry Co V. Brack, Tex Civ App, 102 
S.W.2d 261 

A railroad crossing Is more than 
ordinarily dangerous if it is so pecu¬ 
liarly dangerous that prudent per¬ 
sons cannot use it with safety unless 
extraordinary means are used to ap¬ 
proach such place—^Hopp v North¬ 
ern Pac. Ry. Co., 147 P.2d 960, 20 
Wash 2d 439 

•91. NJ—Horandt v. New Jersey 
Cent. R. Co.. 73 A, 98, 78 NJ.Law 
190 

S2 O.J. p 200 note 18. 

99. Ill.—^Applegate v. Chicago & N 


W Ry Co, 78 NE 2d 793, 334 Ill 
App 141. 

Ky—Louisville & N. R Co v Craig, 
219 -SW.2d 954, 310 Ky. 43. 

Va—John P Ivory Storage Co v 
Atlantic Coast Line R. Co, 48 SE 
2d 242, 187 Va 857 

93. Ky—^Louisville & N. R Co v 
Craig, 219 SW2d 954, 310 Ky 43 

94. Or —^Fish V. Southern Pac Co , 
143 P2d 917, 173 Or 294, rehear¬ 
ing denied 146 P2d 991, 178 Or 
294. 

95. nj S —^Interstate Motor Lines v 

Great Western Ry Co , C C A.C 0 I 0 , 
161 P2d 968—Chicago & N W. Ry 
Co V. Golay, CCA.Wyo, 155 P2d 
842—Stephenson v. Grand Trunk 
Western R. Co, CCA Ill., 110 F.2d 
401, 132 ALR 455, certiorari 

granted Grand Trunk Western R. 
Co. v Stephenson, 60 S Ct 1101, 310 
US 623, 84 LEd 1395 and 60 S 
Ct. 1102, 310 US 623, 84 LEd 
1395, certiorari dismissed 60 S Ct. 
1107, two cases, 311 U S. 720, 86 
LEd 469 

N'C—Caldwell v Southern Ry. Co, 
10 SE2d 680, 218 NC 63 
Sufficiency of wigwag or flash signal 
<1) Providing and maintaining in 
working condition electrically il¬ 
luminated flash signal at customary 
distance from grade crossing almost 
eight feet above level of highway, to 
warn travelers of trains* approach 
to crossing, was a sufficient compli¬ 
ance with common-law rule requiring 
railroad to give reasonable and time¬ 
ly warning of approach of tram, al¬ 
though approaching motorist's view 
of signal might be obstructed by 
intervening traffic—Pryrear v, Ken¬ 
tucky & Indiana Terminal R Co, 
220 S.W 2d 646, 310 Ky. 260, followed 
in 220 S.W.2d 661, 31Q Ky. 268, Mu- 
sick*s Adm'r v. Kentucky & Indiana 
Terminal R. Co, 220 S W.2d 661, and 
220 •SW2d 662, 310 Ky. 269 

(2) It has been held, however, that 
operation of wigwag signal at street 
crossing may not be full measure of 
duty to give customary warning — 
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Hough V Atchison, T. & S. P Ry 
Co, 3 P2d 499, 133 Kan. 767 

96. U S.—Chicago & N W By. Co 
V. Golay, CCAWyo, 165 P 2d 842 

Del —^Leedom v. Pennsylvania R. Co , 
29 A 2a 171, 3 Terry 186 
Ill —Applegate v Chicago & N W 
Ry "Co, 78 NE2d 793, 334 Ill App 
141 

La —^Eggleston v Louisiana & A. Ry 
Co , App , 192 So 774. 

NH—Gillingham v Boston & M R 
R., 21 A 2d 174, 91 NH 433—Car¬ 
bone V Boston & Maine R R, 192 
A 868, 89 NH 12—Stocker v Bos¬ 
ton, etc, R. Co, 148 A. 68, 83 NH 
401 

lITighttiine travel 

Where railroad crossing is more 
than ordinarily dangerous to night¬ 
time travelers, railroad must take 
more than ordinary measure to ap¬ 
prise travelers approachmg crossing 
that such dangers exist—Texas City 
Terminal Ry. Co, v. Allen, Tex.Civ. 
App ,181 S.W 2d 727, error refused. 

97. La—^Eggleston v Louisiana & 
A. Ry. Co. App. 192 So 774 

Mo—^Dimond v Terminal R Asa'n 
of St Louis, 141 SW.2d 789, 346 
Mo 333 

NH—Carbone v Boston & Maine R. 
R, 192 A. 868, 89 N.H. 12—Cyr v 
Boston & M. R R, 188 A. 3. 88 
N.H 278—^Despres v. Boston & M 
R. R, 181 A 420, 87 NH 427— 
Stocker v. Boston, etc, R. Co, 143 
A, 68, 83 NH 401. 

Knowledge of increased traffic 

(1) Pact that traffic of one of mam 
trunk highways of state had been 
diverted for three weeks over coun¬ 
try highway ordinarily carrying light 
traffic was sufficient to justify in¬ 
ference that railroad had knowledge 
of increase of traffic over crossing, 
with respect to duty of providing for 
special protection at crossing.—Car¬ 
bone V. Boston & Maine R. R., 192 
A. 858, 89 NH. 12. 

(2) Knowledge of fireman and 
brakeman of train crew as to in¬ 
creased highway traffic was knowl¬ 
edge of railroad, with respect to duty 
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should be greater than at ordinary crossings in the 
country,^8 and at private crossings little protec¬ 
tion may be necessary but the circumstance, 
without more, that a crossing is greatly frequent¬ 
ed by travelers is insufficient as a basis on which 
to predicate negligence of the railroad from failure 
to maintain safety devices there,^ and an increase 
in vehicular traffic over a highway does not neces¬ 
sarily compel an increase in the warning devices 
maintained at a railroad crossing on the highway.^ 
Other circumstances to be considered may be such 
as the inability of travelers upon the highway to 
see or hear the train until a collision is unavoid¬ 
able,8 the absence of a light at the crossing after 
dark,^ or the use of the crossing by a large number 
of school children.5 

The test is the peculiar danger of the crossing 
even though it be in a small village® or in the coun¬ 
try,*^ and the general character of the crossing is 


to be considered rather than its character at the 
time of the accident.® So the mere fact that a 
railroad crossing is in the country does not neces¬ 
sarily, in all circumstances, relieve the railroad 
of any duty to maintain special safeguards ^ In 
considering the need of safeguards at a crossing, 
those provided at other crossings are not to be con¬ 
sidered 10 

It has been held that the common law does not 
require the provision of special safeguards or warn¬ 
ing facilities at a railroad crossing^ unless such 
precautions are reasonably necessary to the protec¬ 
tion of travelers,12 but the absence of such safe¬ 
guards affects the diligence to be required in the 
operation of the trains over such crossing.i® On 
the other hand, special safeguards have been held 
necessary at unusually dangerous crossings even 
in the absence of statutory requirement!^ or order 


of providing- for special protection at 
railroad crossing—Carbone v Boston 
& Maine B K. supra. 

29’Tutiber of trains and people 

The protection the railroad com¬ 
pany should give at a crossing may 
depend on the number of trams and 
people using such crossing. 

Ind—Corpus a'urls quoted In Wat¬ 
son V Brady, 186 WES 616, 520, 
205 Ind 1 

W.H—Grillingham v. Boston & M B. 

R,. 21 A 2d 174, 91 W.H 433 
52 ax p 200 note 19. 

98- XT.S.—^Interstate Motor Lines v. 
Great Western By. Co , CCA Colo , 
161 F.2d 968—Chicago & N W By- 
Co v. Golay, CC.AWyo, 166 F.2d 
843. 

Ind —Corpus Jtirls quoted In Watson 
V. Brady, 186 N.E 516, 620. 205 
Ind. 1 

52 C X p 200 note 20. 

Ordinary oare 

Standard of care required of rail¬ 
road in providing special protection 
for country crossing m sparsely set¬ 
tled district was that of ordinary 
care under circumstances.—^Peterson 
V. Boston & M B. R., 36 NE 2d 701, 
310 Mass. 45. 

99. Iowa—Graves v Chicago, etc, 
R Co, 222 W.W 344, 207 Iowa 30. 
NH—Collette v Bostori, etc., R. Co, 
140 A 176, 83 WH. 210. 

L La—^Eggleston v Louisiana & A. 
By. Co, App, 192 So. 774. 

2. Conn—Trombly v. New Tort, N 
B: & H. R Co., 78 A 2d 689, 137 
Conn. 465 

3. N T,—^Richardson v. New Tort 
Cent R Co,. 46 N.T. 846 

52 ax p 200 note 22 

4b U.S.—Texas & P. R. Co v. Cody, 


Tex, 17 S Ct 703, 166 U S 606, 41 
LEd. 1132 
52 C J p 200 note 23. 

5. Ky—Louisville, etc, R Co. v 

Allnutt. 161 SW. 14. 160 Ky 831 
6- U.S—Northern Pac R Co v 

Moe. C.CAMinn. 13 P 2d 377 

7. U.S—^Interstate Motor Lines v 
Great Western Ry Co, CCA Colo , 
161 P2d 968 

8. U S.—Northern Pac. R Co v. 

Moe. CCA Minn, 13 P.2d 377 

Arterial street - 

Where railroad's backing of car in 
switching operation over street oc¬ 
curred over an arterial street in 
populous city generally having heavy 
traffic, fact that travel was extreme¬ 
ly light at time accident occurz ed did 
not remove the crossing from cate¬ 
gory of unusually hazardous cross¬ 
ings, since duty of railroad depended 
rather on general traffic conditions of 
the street—Case v. Northern Pac 
Terminal Co, 160 P 2d 313, 176 Or 
643. 

9. US—Interstate Motor Lines v. 
Great Western Ry Co., CCA Colo, 
161 F,2d 968 

10. Or—Corpus JUzis quoted m Case 
v. Northern Pete, Terminal Co, 160 
P.2d 813, 317, 176 Or. 643. 

52 C.X p 200 note 27. 

11. U.S—Interstate Motor Lines v 
Great Western Ry. Co„ CCA Colo, 
161 P.2d 968—Chicago 6b N. W. Ry. 
V Golay, aC.A.Wyo, 165 F 2d 842 

Mo—^Hein v ^Terminal R. R AsB*n 
' of St. Louis, 224 S.W2d 963. 359 
Mo. 946. 

Pa—^Yoltou V Pennsylvania R. Co, 
Com PI., 29 Wash Co. 218. 

Tex.—Texas & N O R Co v. Comp¬ 
ton, 136 SW2d 1118, 136 Tex 7. 

52 C X p 200 note 28 
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Pog 

A railroad company owes no dutv 
to warn highway travelers of dan¬ 
ger, arising because of fog, at rail¬ 
road crossing—Walker v Texas & 

N. O R Co , Tex Civ App , 160 S W.2d 
853, error dismissed, judgment cor¬ 
rect 

12. Mo —^Dimond v. Terminal R 

Ass'n of St Louis, 141 S.W2d 780, 

346 Mo 333 

It is not every crossing of high¬ 
way, under common law, independ¬ 
ently of statute or ordinance, at 
which railroad is required to haie 
gate or flagman, or maintain signals 
and lights, but only those crossings 
at which precautions of such charac¬ 
ter are reasonably necessary to the 
protection of travelers, and the duty 
arises only when demanded by ordi¬ 
nary prudence to protect traveleis 
exercising ordinary care against dan¬ 
gers resulting from prudent and 
usual operation of trains —Eggleston 
V, Louisiana & A. Ry. Co, La App, 
192 So 774 
Peculiar daager 

Duty to provide signals or warn¬ 
ings at public highway crossing aris¬ 
es only when situation or surround¬ 
ings of crossing render it peculiarly 
or more than ordinsxily dangerous, 
or when particular place is so pecu¬ 
liarly dangerous that prudent per¬ 
sons cannot use public road in safe¬ 
ty unless company employs extra¬ 
ordinary means to signal approach 
,of trams.—Walker v Texas & N. 

O. R. Co, Tex Civ App, 160 SW2d 
863, error dismissed, judgment cor¬ 
rect. 

13. ‘ Ihd—Chicago, etc., R. Co, v. 

Blankenship. 164 NE 44, 85 Ind. 

App. 332 

Ill.-^A!pplegate v. Chicago & N. 
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of a railroad commission,and notwithstanding 
specific statutory regulations as to such crossings 
In determining whether a railroad is negligent for 
failure to take special precautions at a crossing, in 
the absence of a statute or order of the commis¬ 
sion prescribing such precautions each case turns 
on its own facts and liability may be imposed on 
the railroad failing to take such precautions only 
where the location and surrounding conditions and 
the manner of running trains are such as to render 
the crossing unusually dangerous.^^ So the inquiry 
in such cases is concerned with the adequacy of the 
warning given by the railroad at the crossing, and 
not whether the traveler on the highway was aware 
of the warning, since the traveler must be deemed 
to have been aware of an adequate warning 

If the means adopted are such as an ordinarily 
prudent person would adopt under similar circum¬ 
stances, it IS not required that the means shall prove 
effective Where the particular safeguards are 
not prescribed by law, the railroad company has 
the right of selection A railroad is not obliged 


to have its night warnings at crossings visible by 
day or its day warnings visible by night The ob¬ 
ject of signals and warnings at a railroad crossing 
IS to impart notice to a person endangered of the 
approach of a train,®® and, where such person is 
shown to possess such notice, the failure of the 
railroad to provide a signal or other warning will 
not support a charge of negligence based on such 
failure,®** 

Barriers, A duty to erect barriers at a crossing 
arises only where the embankment is not otherwise 
reasonably safe for travelers,®® and a railroad com¬ 
pany is not negligent in not constructing barriers 
at a crossing reasonably safe without barriers al¬ 
though the roadway crossing the track is not as 
wide as required by statute 

To whom applicable. The rules regarding safe¬ 
guards at crossings apply to all types of railroads, 
as, for example, a logging railroad,®*^ whether the 
crossing be over the mam track,®® a spur track,®® 
a passing track,®® or an industrial track.®^ The 
above rules are not changed by the fact that the 


W Ry. Co, 78 NE2d 703, 334 Ill 
App 141—^Leif V Fleming, 62 NE 
2d 606, 321 Ill App 297 
Ind,—CorpTLB Juris cited in Watson 
V Brady, 186 NB 516, 619, 206 
Ind 1. 

Okl —St. Louis-San Francisco Ry 
Co V Prince, 291 P 973, 146 Okl 
194, 71 ALR. 367 

Tex.—Texas Interurban Ry Co v 
Hughes, Com App. 63 S W 2d 448 
52 CJ. p 200 note 30. 

Railroad company is not Ipso facto 
relieved from duty of providing safe¬ 
ty (ievices at dangerous crossings be¬ 
cause no statute exists requiring 
safety devices—O'ar veil a v North¬ 
ern Pac. Ry. <20., 63 P.2d 446, 101 
Mont 102. 

Spur track crossing 

Fact that railroad was not required 
to maintain stop signs at public 
highway crossing on which accident 
occurred because crossing was a spur 
track crossing did not relieve rail- 
load of responsibility of protecting 
crossing commensurate with dangers 
involved—^Aaron v Martin, La App, 
167 So. 106 

15- in.—Karlock v/New York Cent 
R, Co, 78 N.E2d 122, 338 Ill,App. 
665. 

Mont—Jarvella v Northern Pac 
Ry Co., 68 P.2d 446, 101 Mont 
103 

62 C.J p 200 note 31. 

16. U.S—Duluth, W & P Ry. Co 
V, Zuck, 0-CAMinn,, 119 IP 2d 74 
Minn ,—Licha v Northern Pac, Ry 
Co., 276 N.W. 812, 201 Mmn 427 
Okl —St Louis-San Francisco By. i 


Co. V Prince, 291 P. 973, 146 Okl 
194, 71 ALR 367. 

52 C J p 200 note 32 
Common-law duty 
Maintenance of safeguards and 
signals required by statute does not 
relieve railroad of common-law duty 
to maintain such other protection to 
travelers on highway as ordinary 
care demands —^McParlan v. Grand 
Trunk Western R Co, 263 N.W, 
734, 273 Mich, 627. 

17- tU S —Constantine v Pennsylva- 
ma R. Co, C.C A.Ind, 114 P 2d 271 
Custom 

In order for a custom on the part 
of the railroad to light flares at a 
crossing to have the force of law, it 
must be uniform, certain, and known, 
or so notorious that a person of ordi¬ 
nary prudence m the exercise of rea¬ 
sonable care, dealing with its sub¬ 
ject, would have been aware of it.— 
Rhine v. Duluth, M & I R Ry Co., 
297 NW. 862, 2X0 Minn. 281 

18. La—Eggleston v Louisiana & 
A. Ry. Co., App, 192 So. 774 
A railroad crossing is .extra haz¬ 
ardous if conditions surrounding it 
are so peculiarly dangerous that a 
person of ordmary prudence could 
not use it with safety unless railroad 
employed extraordinary means to 
give warning of presence of its 
trains standing axiross highway and, 
unless conditions surrounding cross¬ 
ing render it more than ordinarily 
hazardous, railroad is npt req.uir6d to 
take extraordinary means in protect¬ 
ing it.—Lundberg v. Missouri-Kan- 
sa.s-Texas R. Co. of Tex., Tex.<piv 
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App, 232 •SW2d 879, error refused 

no reversible error. 

19. Wash—^Watson v. Northern Pac 
R Co, 223 P2d 1057. 

20- Ky—Chesapeake, etc, R Co v. 
Gunter, 66 SW 627, 108 Ky. 362, 
21 KyL 1803—Cincinnati, etc, R 
Co V. Champ, 104 S.W. 988, 81 Ky 
L 1054. , 

21. DC.—Conger v Baltimore, etc, 
B. Co, 31 App.DC. 139 

22. J> C —^Hopkins v Baltimore & O. 
R Co. 81 F 2d 894, 66 App DC 
167 

23. Ky—Cincinnati, N O. & T P. 
Ry Co, v. Wallace's Adm'r, 103 
SW2d 91, 267 Ky 661. 

Tex.—McMahan v Texas & N O R 
Co, 161 SW2d 70, 138 Tex 626 

24. Ky.—Cincinnati, N. O. & T P 
Ry Co- V. Wallace's Adm'r, 103 B 
W 2d 91, 267 Ky. 661 

Tex—McMahan v. Texas & N O R 
Co., 161 SW.2d 70, 138 Tex. 626. 

25. Va—Norfolk & W. Ry Co v 
Fans, 167 B.E. 819, 166 Va. 205. 

26. Va—Norfolk & W. Ry Co v 
Pans, supra. 

27. Wis—^Weitzman v. Bissel Lum¬ 
ber Co. 214 NW. 353, 193 Wis 
561 

28. Okl.—St Louis, etc, R. Co. v 
Hart, 146 P 436, 45 Okl 659. 

29. Okl.—St. Louis, etc, R Co v 
Hart, supra. 

30. Okl.—St Louis, etc., R. Co v 
Hart, supra. 

31. Okl,—St Louis, etc, R Co v. 
Hart, supia. 
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railroad belongs to a company other than the one 
operating the train32 or that the servant in charge 
of safeguards is employed and paid by the other 
company.23 

b. Warning as to Presence of Obstmction 

Generally, where a railroad is making a reasonable 
and legitimate use of a crossing, the presence of a tram 
on the crossing is sufficient warning to persons using the 
highway, and special safeguards need not be employed 
where there is no statute in effect requiring additional 
signals or warnings; but additional warnings may be 
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necessary where special conditions create an unusual 
hazard. 

The view generally taken is that under ordinary 
conditions, where the railroad is making a reason¬ 
able and legitimate use of a crossing, the presence 
of a train or cars at the crossing is sufficient no¬ 
tice or warning of obstruction and of danger, 
and the railroad company is not bound to give any 
further warning as to the presence of such obstruc¬ 
tion's or to employ special safeguards where there 
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32. NY—^McGrath v. New York 
Cent, etc. R. Co, 63 N.Y 626. 

33. Ill —Jirmalowicz v. Grand Trunk 
Western R. Co, 174 Ill App. 176. 

34. itr S —^Flagrg: v. Chicago Great 
Western Ry. Co , C.C A Minn , 143 
F.2d 90—Good v. Atlantic Coast 
Line R. Co. CC-AFla.. 142 P2d 46 
—^Holt V Thompson, C C A.Okl., 
115 P.2d 1013—Corpus Juris quot- 
ed In Mabray v. Union Pac R. Co., 
D.CColo., 5 RSupp. 397, 400 

Ark—Lloyd v St. Louis Southwest¬ 
ern Ry Co. 179 SW,2d 661, 207 
Ark. 154—^Missouri Pac R Co. v 
Powell, 130 SW.2d 349, 196 Ark 
834 

Cal.—Mallett v Southern Pac Co, 
68 P2d 281, 20 Cal App 2d 600. 

Ill —Harper v Thompson, 47 N E 2d 
501, 318 Ill App. 226—Corpus Jams 
quoted in Coleman v. Chicago, B 
& Q. R. Co, 6 N E 2d 103, 106, 287 
Ill App 483. 

Iowa—^DilUner v Joyce, 6 NW2d 
275, 233 Iowa 279—^Dolan v Brem- 
ner, 263 NW. 7^8, 220 Iowa 1143. 

Ky—^Louisville & N. R- Co v Reyn¬ 
olds, 202 SW2d 997, 305 Ky. 54— 
Illinois Central R Co. v Maxwell, 
167 S.W 2d 841, 292 Ky 660— 
Chesapeake & O. Ry. Co. v Switzer, 
122 S.W.2d 967, 275 Ky. 834. 

La—Corpus Juris quoted in Squyres 
V. Baldwin, 185 So 14, 17, 191 La. 
249—^Domite v. Thompson, App, 9 
•So 2d 55—Gates v Arkansas & L 
M. Ry Co. App., 180 So 835 

Md.—^Buczkowski v. Canton R Co., 
30 A 2d 257, 181 Md. 377 

Miss—^Mississippi Export R Co. v. 
Summers, 11 So 2d 429, 194 Miss. 
179, suggestion of error overruled 
11 So 2d 905, 194 Miss 179 

Mo—Corxms Juris mted in Rowe v. 
Henwood, App, 207 S.W.2d 829, 
833. 

Mont—^Broberg v. Northern Pac. Ry. 
Co. 182 P2d 851, 120 Mont 280. 

NY.—^Bertrand v Delaware & Hud¬ 
son R R, Corp, 46 N.Y.S 2d 78. 267 
App.Div 228. 

Ohio—Capelle v Baltimore & O. R 
Co. 24 NE.2d 822, 136 Ohio St. 203 
—^Reed v Erie R. Co., 16 N.E 2d 
637, 134 Ohio St 31. 

Okl.—^Raley v. Thompson, 225 P.2d 
171—Thompson v Carter, 137 P2d 
956, 192 Okl 579 

Or —^Rogers v. Southern Pac. Co., 227 * 


P2d 979—Finn v. Spokane, P & 
S Ry Co, 214 P2d 354, opinion 
adhered to 218 P.2d 720—IFish v 
(Southern Pac Co, 143 P 2d 917, 
173 Or 294, rehearing denied 146 
P 2d 991. 173 Or 294—^Irwm v 
Southern Pac Co. 95 P.2d 62, 163 
Or. 72 

Pa—Celia v. Pennsylvama R. Co, 
70 A 2d 688, 364 Pa 82. 

Utah.—Olson v. Denver & R G W R 
Co, 98 P.2d 944, 98 Utah 208. 
Wash —Cox V. Poison Logging Co, 
138 P 2d 169, 18 Wash 2d 49—Webb 
V. Oregon, Washington R. & Nav. 
Co, 80 P.2d 409, 195 Wash. 155— 
Heines v. Chicago, M, St P & P 
R Co , 80 P 2d 406, 195 Wash. 146 
—Ullrich V Columbia & Cowlitz R 
Co, 66 P.2d 863. 189 Wash 668 
52 C.J P 190 note 97. 

Greater duty than to observe ap¬ 
proaching tram 

The duty of a driver to see a tram 
which IS approaching a crossing but 
not m the intersection is not as great 
as it is to see a train which is on 
the crossing all the time while he 
travels an ample distance to see and 
stop—Earle v Salt Lake & Utah R 
Corp, 166 P, 2d 877, 109 Utah 111. 
Warning as to location of crosssing 
Where railroad heis used due care 
to warn traveling public of location 
of crossing, tram or other obstruc¬ 
tion on crossing is m itself notice of 
danger without any additional warn¬ 
ing, but where there has been a neg¬ 
ligent failure to warn of location of 
crossing, presence of tram across in¬ 
tersection may not be sufficient warn¬ 
ing of danger.—Southern Pac Co v. 
Haight, CCA.Cal, 126 F2d 900, cer¬ 
tiorari denied 63 S.Ct. 154, 317 U.S 
676, 87 LEd. 542. 

35* U.S,—Chicago, M., St. P & P. R 
Co. V. Slowik, CAlilinn., 184 F.2d 
920—Gk>od v. Atlantic Coast Line 
R Co, aCAFla, 142 P2d 46— 
Holt V. Thompson, C.C.A.Okl, 116 
F 2d 1013—Thomson v. Stevens, 
•CCA-lowa, 106 F2d 739—Corpus 
Juris quoted In Mabray v. Umon 
Pac R Co., DC Colo., 6 F.Supp 
397, 400 

Ala—Johnson v, Louisville & N. R. 

Co, 148 So. 322. 227 Ala. 103. 

Ill—^Harper v Thompson, 47 N.E.2d 
501, 318 XU App. 226—Corpus Jtiris 
quoted in Coleman v Chicago. B & 
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Q R Co. 5 NE2d 103, 105, 287 
Ill App. 483 

Ky—^Louisville & N R Co v Reyn¬ 
olds. 202 SW2d 997, 306 Ky 54— 
Illinois Central R Co. v Maxwell, 
167 SW2d 841, 292 Ky 660 
La—Corpus Juris quoted in Squyres 
V Baldwin, 185 So 14, 17, 191 La 
249—^Domite v Thompson, App, 
9 So 2d 55 

Minn—Ausen v Minneapolis, St P- 
& S S M Ry Co, 268 NW. 611, 
193 Mmn 316 

Miss—^Illinois Cent R Co v. Mc¬ 
Neil. 39 So 2d 490, 205 Miss 807— 
Mississippi Export R Co v Sum¬ 
mers, 11 So 2d 429, 194 Miss 179, 
suggestion of error overruled 11 
So 2d 905, 194 Miss. 179—Gulf, M 
& N R Co V. Addkison, 194 So 
593, 189 Miss 301 

Mo.—State ex rel Thompson v. Cave^ 
215 SW2d 435, 368 Mo *414 
Mont—^Broberg v. Northern Pac Ry 
Co., 182 P2d 851, 120 Mont. 280 
Neb—Sailors v Lowden, 299 NW 
510, 140 Neb. 206. 

Ohio—Capelle v Baltimore db O R 
Co, 24 NE2d 822, 136 Ohio St 
203—Reed v Erie R Co , 15 N.E 2d 
637, 134 Ohio St. 31 
Okl.—^Raley v Thompson, 225 P 2d 
171—Thompson v Carter, 137 P 2d 
966. 192 Okl. 579 

Or—^Rogers v. Southern Pac. Co, 
Or, 227 P2d 979—Irwin v. South¬ 
ern Pac. Co, 96 P.2d 62, 163 Or 
72. 

Pa—Celia v. Pennsylvania R. Co, 
70 A 2d 638, 364 Pa 82 
Utah—Olson v. Denver «& R G W. 

R Co., 98 P.2d 944, 98 Utah 208 
62 C J. p 190 note 98 

Tram as best warning 
Presence of tram on public cross¬ 
ing is best evidence and warning to 
drivers of automobiles approaching 
crossing on highway.—Chicago, M, 
St. P & P R Co. V. Slowik, CA 
Mmn, 184 F2d 920 

Moving or stationary train 
Ordinarily presence of a train or 
railway cars on a crossing, whether 
moving or stationary, is sufficient 
notice to a driver of a vehicle on 
highway of such obstruction, and in 
absence of unusual circumstances, 
operatmg railway company is not un¬ 
der any duty to provide any other 
notice or warning. 
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is no statute in effect requiring additional precau¬ 
tionary measurcs.36 Such rule has been followed 
on the theory that the purpose of warnings and 
signals at crossings is to give notice of approaching 
trains and not of trains already occupying the cross¬ 
ing,37 but It has also been held that the purpose of 
statutes dealing with the safe construction and 
maintenance of railroad crossings and the mainte¬ 
nance of appropriate safety devices is the general 
protection of the public at railroad crossings, not 
only as to trains approaching the crossing, but also 
as to trains obstructing the crossing,38 and that, 


where the warnings required by the statute are 
customarily given, a traveler on a highway has a 
right to rely on them as to passing as well as ap¬ 
proaching trains 39 

The general rule that no special warning need be 
given, or safeguard taken, in the case of a train 
obstructing a crossing, applies where the crossing 
is not a particularly dangerous one,^® and physical 
conditions afford no reason for anticipating injury 
to travelers in the exercise of due care.'*^ Even 
when it is dark the mere failure to give warning 


Okl —^Raley v, Thompson, 225 P.2d 
171 

Pa —Celia v Pennsylvania R. Co, 
70 A 2d 638, 864 Pa. 82. 

36. U S —O'Keefe v Wabash R Co, 
C A Ill, 185 P.2d 241, certiorari 

denied 71 S Ct 743, 841 US 921, 

95 L Bd, - —^Flagg v ChicagTO 

Great Western Ry Co, C CA. 
Minn , 143 P 2d 90—Good v. Atlan¬ 
tic Coast Line R Co., CCAPla, 
142 IP 2d 46 

Ark—^Fleming: v Missouri & A Ry. 
Co, 128 SW2d 986, 198 Ark 290 

Cal.—Dunlap v. Pacific Electric Ry 
Co, 55 P2d 894, 12 Cal.App 2d 473 

Ill —Cash V New York Cent. R Co, 
13 NE.2d 1012, 294 Ill App 389— 
Coleman v. Chicago, B & Q R Co, 
6 NK.2d 103, 287 Ill App. 483 

Ind—^New York Cent R Co v. 
Casey, 14 NE2d 714, 214 Ind 464, 
followed in Dyer v New York 
Cent R Co, 14 NE 2d 719, 214 
Ind 695, reheorinff denied 17 N.E 
2d 839, 214 Ind 695. 

Iowa—Dolnn v Dremner, 263 N.W. 
798, 220 Iowa 1143. 

Ky—Louisville & N, R Co v. Mis- 
cheVs Adm'x, 114 SW2d 115, 272 
Ky. 295 

La—^Aaron v Martin, App, 167 So. 
106 

Mich—^Sflterlme v Kenmeott, 268 N 
W. 835, 277 Mich. 130 

Mont—Jarvella v. Northern Pac. Ry. 
Co., 53 r2d 446, 101 Mont. 102. 

N Y —Pascal v. Pascal, 4 N.Y S 2d 
781, 264 AppDiv 807, reargument 
denied 6 N.Y S 2d 661, 264 App Div 
934. 

ND—^Bowers v Great Northern Ry 
Co, 259 NW. 99, 66 ND 384, 99 
A.L.R, 1443. 

Ohio —Reed v Erie R. Co , 15 N B 2d 
687, 134 Ohio St 31—^Kramers v 
Chesapeake & O. Ry. Co, 22 N.E.2d 
227, 60 Ohio App. 556. 

Okl—Thompson v. Carter, 137 P.2d 
966, 192 Okl. 579 

Or —^Rogers v Southern Pac. Co, 227 
P2d 979—^Pinn v. Spokane, P. & 
S. Ry Co, 214 P.2d 864, opimon 
adhered to 218 P2d 720—Fish v. 
Southern Pac, Co., 143 P 2d 917, 
173 Or 294, rehearing denied 145 
P2d 991, 173 Or. 294. 


Pa—^Hale v Pennsylvania R Co, 
Com PI., 53 York Leg Rec 45 
Tex—Texas & N. O R Co v Davis, 
Civ.App, 210 SW2d 196, refused 
no reversible error—^Texas & N. O 
R Co V Stratton, Civ.App, 74 S 
W.2d 741, error refused Followed 
in Texas & N O. R Co. v. Berry, 
74 SW.2d 760, error refused 
Vt—^Yardley v Rutland R. Co, 163 
A 195, 103 Vt. 182 

Wash.—Schofield v Northern Pac 
Ry Co, 104 P2d 824, 4 Wash 2d 
612—^Webb v. Oregon, Washington 
R. & Nav. Co, 80 P 2d 409, 195 
Wash 156 

Necessity of particular safeguards 
where tram blocks crossing* 
Automatic signals see infra § 727 
Flagmen see infra § 728. 

Lights and signals on train or car 
see infra §§ 734-736 
Signs see infra § 726. 

Coaunon experience dictates that 
an object as large as a freight car 
IS, of Itself, sumcient notice of its 
presence to warn any person using 
the highway with ordinary care, and 
in the absence of a special statute, a 
railroad company ordinarily will not 
be found negligent because it failed 
to station guards or light the car, or 
otherwise give warning of its pres¬ 
ence in the highway—Celia v Penn¬ 
sylvania R Co, 70 A 2d 638, 3C4 Pa 
82 

Knowledge of other collisions 
Railroad's knowledge that other 
collisions had occurred between auto¬ 
mobiles and trains occupying cross¬ 
ing did not of itself obligate railroad 
to maintain additional safeguards. 
Since railroad need not provide 
greater warning to negligent than to 
careful drivers —^McParlan v Grand 
Trunk Western R. Co, 263 N.W. 784, 
273 Mich 627. 

37. US —^Mabray v. Union Pac. R. 

Co, DC Colo, 6 FSupp 397 , 

Ill—Coleman v Chicago, B. & Q. R 
Co, 6 N E 2d 103, 287 Ill App. 483. 
Ind—^Louisville & N R Co. v Rev- 
lett, 66 N E 2d 731, 224 Ind. 313— 
Morley v Cleveland, C., C. & St. 
L. R Co, 194 NB. 806, 100 Ind 
App. 615—^Pennsylvania R- Co. v 
Huss, 180 NE 919, 96 Ind.App. 71. 
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Kan —Corkill v Thompson, 217 P 2d 
273, 169 Kan 38—Shepard v 

Thompson, 109 P 2d 126, 153 Kan 

68 . 

Mont—^Inkret v. Chicago, M, St. P. 
& P. R. Co., 86 P.2d 12, 107 Mont. 
394. 

Pa —Celia v Pennsylvama R. 'Co . 
70 A.2d 638, 364 Pa 82—Wink v 
Western Maryland Ry. Co, 176 A 
760, 116 Pa Super. 874—^Hale v 
Pennsylvania R Co, Com PI, 63 
York Leg.Rec 45 

S D —^Backer v Chicago & N. W Ry 
Co, 4 NW2d 853, 68 S D. 531 
Tex—Wichita Valley Ry Co. v Fite 
Civ App, 78 S.W.2d 714 

38. Ill—^Langston v. Chicago & N 
W. Ry Co, 70 N.E2d 852, 380 III 
App 260, affirmed 75 NE2d 363, 
398 HI. 248 

39. Ill—^Langston v. Chicago & N. 
W, Ry. Co, supra 

40. Ill.—C8U3h V. New York Cent. R. 
Co. 13 NB2d 1012, 294 HI App 
389 

Iowa—^Dilliner v Joyce, 6 NW2d 
275, 233 Iowa 279 

La—^Aaron v. Martin, App., 172 So. 
840. affirmed 177 So. 242, 188 La 
371 

Mann—^Krause v Chicago, St P, M 
& O Ry. Co., 290- N.W. 294, 207 
Minn. 175. 

Mo—^Rowe V. Henwood, App, 207 S 
W 2d 829 

Mont.—^Inkret v. Chicago, M, St P & 
P R Co, 86 P.2d 12, 107 Mont 394 
Okl.—^Raley v. Thompson, 226 P 2d 
171 

Tex —^ICypfer v Texas & P. Ry. Co , 
Civ App, 88 SW.2d 628, error dis¬ 
missed. 

Vt—Yaxdley v Rutland R. Co., 163 
A 196, 103 Vt 182 
Where railroad orossed highway at 
almost a right angle and highway 
approach was straight for at least a 
hundred yards, ordinary prudence did 
not reauire that railroad place sig¬ 
nals observable by users of highway, 
notwithstanding alleged frequency of 
accidents at such crossing—^Fleming 
v. Missouri & A Ry. Co., 12 & S W 2d 
986, 198 Ark. 290. 

41. D C.—Sisson V. Southern Ry.. 
Co., 68 F.2d 403, 62 App.D.C. 866. 
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of such obstruction is not necessarily an act of 
negligence,42 m the absence of special circumstanc¬ 
es which make the crossing peculiarly hazardous,43 
notwithstanding, according to some cases, the ob¬ 
struction is unreasonably prolonged ;44 and the 
railroad company is not chargeable with negligence 
for failure to give a warning where conditions are 
not such that the employees in charge of the tram, 
in the exercise of reasonable care, should anticipate 
that because of the darkness persons traveling along 
the highway in vehicles properly equipped with 
lights and operated with due care would be likely to 
come into collision with the obstruction.45 There 
is no duty on the part of the railroad company to 
anticipate that one using the highway will not see 
the train and be apprised of its presence as fully 


as he would be if other signs or warnings were 
used.46 

On the other hand, the train itself is not always 
an effective and adequate warning of the obstruc¬ 
tion of the crossing, and hence the duty of the rail¬ 
road company is not necessarily discharged under 
all circumstances if it fails to give additional warn¬ 
ing in some form 47 A peculiar or unusual hazard, 
condition, or practice may impose a duty on the 
railroad to give some special warning of the pres¬ 
ence of a tram on the crossing,48 particularly where 
a car obstructs the crossing in the darkness ,49 
but the railroad must have, or be charged with, 
notice of the factors which make necessary the ad¬ 
ditional warning of the presence of cars upon the 


42. lU S.—Chicago, M. St P & P. R 
Co. V. Slowik, CA.Minn, 184 P 2d 
920—Corims Jnzls q.Tioted in Ma- 
bray v. Union Pac. B Co, D.C 
Colo, 5 PSupp S97, 400 

L.a—^Dobrowolski v. Holloway Gravel 
Co , App , 173 So 474. 

Minn—Ausen v Minneapolis, St P 
& S S. M. By. Co, 268 NW 611, 
19S Minn 316 

Miss—^Mississippi Export R Co. v 
Summers, 11 So 2d 429, 194 Miss 
179, suggestion of error overruled 
11 So 2d 905, 194 Miss 179 
Neb—Sailors v. Lowden, 299 NW 
510, 140 Neb 206 
62 C J. p 191 note 1. 

Day or night 

In absence of statute or special 
conditions of hazard to motorists, 
railroad has no duty to provide spe¬ 
cial warning or safeguards to motor¬ 
ists, either in day or nighttime, to 
prevent collisions with cars standing 
on crossing —Southern By Co v 
Lambert, 160 So 262, 230 Ala 162. 

43. Mo— Hi files V. Chicago, M, St 
P. & P. B Co., App, 233 SW2d 
787 

Open doors of hoscars 

Where boxcar obstructed crossing 
at night with highway which ran 
without change of elevation a 
straight two miles before crossing 
railroad at right angles and then 
continued straight for some six 
blocks, even though doors of boxcars 
were open an^ permitted unobstruct¬ 
ed vision through openings, crossing 
was not extraordinarily hazardous so 
as to recLuire railroad to give special 
warnings—^Lloyd v. St Louis South¬ 
western By Co., 179 SW2d 651, 207 
Ark. 154 

44. U S.—Corpus Juris quoted in 
Mahray v. Union Pac. B. Co., DC. 
Colo, 5 FSupp 397, 400. 

Ala—^St. Louis-San Q^ancisco B. Co. 
V. Guthne, 114 So. 216, 216 Ala. 
613. 66 A.L.R 1110, 

45. U.S.—^Holt V. Thompson, CCA. 


Okl., 115 P2d 1018-^orpus Juris 
quoted m Mabray v Union Pac. R 
Co. DC Colo, 5 FSupp. 397, 400 

Ala—Callaway v Adams, 40 So 2d 
73, 252 Ala 136 

Me—Richard v. Maine Cent R Co, 
168 A 811, 132 Me. 197. 

Miss —Illinois Cent. R Co. v Mc¬ 
Neil. 39 So 2d 490. 205 Miss 807— 
Gulf. M & N R Co V Addkison, 
194 So 593, 189 Miss 301 

Okl —^Lowden v. Bowles, 106 P 2d 
1061, 188 Okl. 35—^Kurn v. Jones, 
101 P2d 242, 187 Okl 94. 

52 C J, p 191 note 3. 

46- Iowa—^Dilliner v Joyce, 6 NW 
2d 275, 233 Iowa 279—^Dolan v 
Bremner, 263 NW. 798, 220 Iowa 
1143 

47. La —^Domite v Thompson, App , 
9 So 2d 65. 

Me —Plante v Canadian Nat Rys , 
23 A 2d 814, 138 Me 216 

Minn —Munkel v Chicago, M, St P. 
& P. R Co, 278 N.W, 41, 202 Minn 
264. 

48. Ala—Callaway v Adams, 40 So. 
2d 73. 252 Ala. 136. 

Ark—^Lloyd v, St. Louis Southwest¬ 
ern By. Co., 179 SW.2d 661, 207 
Ark. 164—^Fleming v Missouri & 
A. By Co, 128 SW.2d 986, 198 
Ark 290 

Cal—^Perl v, Los Angeles Junction 
By., 137 P.2d 441, 22 Cal 2d 111— 
Mallett V. Southern Pac Co, 68 P. 
2d 281, 20 Cal App.2d 600 

Ga.—Shelley v. Pollard, 189 S B 670, 
55 Ga.App 88—Central of Georgia 
Ry. Co. V, Mann, 173 S.E, 180, 48 
GaApp 668. 

Ky.—^Louisville & N R. Co v. Reyn¬ 
olds, 202 SW2d 997, 306 Ky. 64— 
Illinois Central R. Co. v. Maxwell, 
167 S.W.2d 841, 292 (Ky. 660. 

La —Domite v Thompson, App., 9 
So 2d 55—^Squyres v. Baldwin, 
App, 181 So 584, affirmed 186 So 
14, 191 La 249—Aaron v Martin, 
App., 172 So 846, affirmed 177, So. 
242, 188 La. 371. i 
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Minn —^Munkel v Chicago, M, St P 
& P R. Co , 278 N.W 41. 203 Minn 
264. 

Mo —Carson v. Baldwin, 144 S W 2d 
134, 346 Mo 984—Dimond v Ter¬ 
minal R Ass'n of St Louis, 141 
SW2d 789. 346 Mo 333, applying 
Illinois law—Hicks v Chicago, M, 
St P. & P. R Co . App , 233 S W 2a 
787—^Rowe v. Henwood, App, 207 
'S W 2d 829—Jones (Cooper) v 
Thompson, App, 207 S W 2d 517, 
reversed on other grounds State ex 
rel Thompson v Cave, 215 SW2d 
435, 358 Mo 414 

Mont—^Broberg v Northern Pac. Ry. 

Co, 182 P2d 851, 120 Mont 280 
Or—^Finn v Spokane, P & S Ry 
Co, 214 P 2d 364, opinion adhered 
to 218 P 2d 720. 

Tex —Texas & N O R Co v Davis, 
Civ App , 210 S W 2d 196, refused 
no reversible error. 

Wash —Cox V Poison Logging Co , 
138 P 2d 169, 18 Wash 2d 49—Scho¬ 
field V. Northern Pac Ry. Co, 104 
P.2d 324, 4 Wash.2d 512. 

ZUfrequent use Of crossing 

Fact that railroad uses crossing 
only infrequently may impose on it 
special duty to prevent collision by 
automobile traveling on highway 
with standing train at crossing since 
persons familiar with fact may be 
lulled into false sense of security — 
Broberg v. Northern Pac Ry Co, 
182 P.2d 851, 120 Mont 280. 

49. U.S — Corpus Juris quoted in 
Mabray v. Union P€wj R. Co., D C 
Colo., 5 F.Supp. 397, 400 
La— Corpus Juris quoted In Squyres 
V. Baldwin, 186 So. 14. 17, 191 La 
249—^Domite v. Thompson, App, 9 
So 2d 55. 

Minn-—^Munkel v. Chicago, M, St P 
& P R Co., 278 NW 41, 202 Minn 
264. 

S.C—^Miller v. Atlantic Coast Line 
R, Co., 188 S.B. 676, 140 S.C 123, 
certiorari demed 48 S.Ct 117, 276 
US. 556, 72 L.Ed 424. 



74 C.J.S. 


RAILROADS 


§ 725 


crossing 50 Whether or not a warning is required 
in any given case depends on the particular sur¬ 
rounding circumstances.51 The test is applied 
whether an ordinarily prudent person would have 
deemed it necessary to maintain additional warning 
devices to prevent users of the highway from run¬ 
ning into the train on the crossing,52 and the rail¬ 
road company is guilty of negligence where it fails 
to give such notice of the presence of the train as 
a reasonably prudent man would be expected to give 
under the circumstances 53 

In general, a crossing is extrahazardous or dan¬ 
gerous so as to require a warning or notice of the 
obstruction if the railroad company through its 
operative employees can, under the existing condi¬ 
tions, reasonably anticipate that a person traveling 


on the highway in a vehicle having standard lights 
and exercising due care would nevertheless be like¬ 
ly to be injured by reason of the train blocking the 
highway.54 The train is not itself a sufficient warn¬ 
ing where the combination of circumstances pre¬ 
sents a situation in the nature of a trap or one 
which would naturally deceive a traveler on the 
highway 55 So a railroad may be required to pro¬ 
vide watchmen, gongs, lights, or similar warning 
devices where a crossing is more than ordinarily 
dangerous because of obstructions interfering with 
visibility.56 According to some decisions, a rail¬ 
road crossing, not in itself inherently dangerous, 
may become so by virtue of unusual atmospheric 
conditions, such as heavy snow or fog, in which 
case it is the duty of the railroad to anticipate the 


50. Tex.—^Texas & N. O R. Co v 
Davis, CivApp, 210 SW2d 195, 
refused no reversible error. 

51. Mo—^Hicks V Chicago, M, St 
P. & P R Co.. App., 233 SW2d 
787, 

Utah—Olson v Denver & R G. W 
R. Co, 98 P 2d 944. 98 UtaJi 208. 
Factors to be considered 

(1) In stopping a train on a high¬ 
way crossing, railroad must take into 
consideration atmospheric conditions, 
nature and extent of darkness, abil¬ 
ity and likelihood of travelers to 
become aware of the obstruction, nar 
ture and extent of use of highway 
by the public, length of tune high¬ 
way IS to be obstructed, infrequency 
of passage of trams over highway, 
necessity for the stoptping, and other 
factors according to the existing sit¬ 
uation,—^Hendrickson v. Union Paxs 
R Co, 136 P.2d 438, 17 Wash.2d 548, 
161 AL.R 96. 

(2) Whether warning is reqmred 
depends on circumstances, such as 
atmospheric conditions, obscurity 
and darkness of crossing, length of 
time crossing is obstructed, and to¬ 
pography of land including highway 
and crossing.—^Hicks v. Chicago, M., 
St P & P R. Co., Mo.App., 233 S 
W2d 787 

(8) Court may consider that a dark 
railroad car will absorb a consider¬ 
able proportion of light rays which 
strike it and that a large proportion 
of rays which are actually reflected 
will travel in various directions so 
that only a relatively small propor¬ 
tion of rays will register on eyes of 
motorist—^Broberg v Northern Pac 
Ry Co., 182 P.2d 851, 120 Mont. 280. 

(4) Court may consider that phy¬ 
sical construction of crossing was 
such that lights of an approaching 
automobile would shine under, in¬ 
stead of upon, side of car obstructing 
the crossing.—Broberg v. Northern 
Pac Ry. Co., supra^ 


Street light 

The presence of a mumcipally 
maintamed street light approximate¬ 
ly one hundred feet from intersec¬ 
tion between highway and railroad 
tracks did not, by reason of efiCect 
of street light on vision of an ap¬ 
proaching motorist, create such an 
unusual, peculiar and deceptive con¬ 
dition as to impose on railroad or its 
' employees a duty to warn one driv¬ 
ing an automobile, at a reasonable 
rate of speed in compliance with law, 
of presence of railroad cars across 
intersection —^Holt v. Thompson, C C 
A Okl, 115 P 3d 1013, 

52. Me —^Plante v Canadian Nat 
Rys., 23 A2d 814, 138 Me. 215 
Mich —McParlan v. Grand Trunk 
Western R, Co.. 263 NW 734, 273 
Mich 527 

Mo—^Dimond v. Terminal R. Ass'n 
of St Louis, 141 SW.2d 789, 346 
Mo 333, applying Illinois law. 
Reasonable assumption 

Duty of furmshing additional sig¬ 
nals, gates or warnings of the pres¬ 
ence cf trams across highways aris¬ 
es only when the operatives of the 
tram could reasonably have assumed 
that, due to peculiar conditions, the 
lawful presence of the trams across 
highways was not sufficient to warn 
travelers approaching the crossing 
in a careful manner.—^Texas & N. O. 
R Co V, Davis, Tex,Civ,App, 210 
S W 2d 195, refused no reversible er¬ 
ror. 

63. Anz—^Malm v. Southern IPac. 
Co, 154 P.2d 790, 62 Anz. 126— 
Doty V. Southern Pac. Co, 129 P. 
2d 991, 69 Anz 449 

54L Or—^Pinn v Spokane, P. & S. 
Ry. Co, 214 P2d 364, opinion ad¬ 
hered to 218 P 2d 720. 

Wash.—^Hendrickson v Union Pac 
R. Co, 136 P.2d 488, 17 Wash.2d 
548, 161 ALR. 96 

ZneUne coupled with other otrenm- 
stiEuioeS 

(1) Where, because of downgrade 
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f of highway leading toward crossing, 
1 lights on motor vehicles were fo¬ 
cused only on roadway until in im¬ 
mediate vicimty of crossing, and 
where, because of overhanging tree 
limbs, signal light was obstructed 
from view, railroad was under duty 
to provide special warnings or safe¬ 
guards—Callaway v. Adams, 40 So. 
2d 73, 252 Ala 136 

(2) Where much traveled street 
inclined down as it approached cross¬ 
ing so that beam of automobile's 
headlights tilted so as not to strike 
flat car across street, and fog im¬ 
paired visibility, an unusual hazard 
existed, imposing duty on railroad, 
m exercise of ordinary care, to pro¬ 
vide warning to travelers approach¬ 
ing crossing—Carson v. Thompson, 
Mo App, 161 SW2d 995. 

(3) Where highway approached 
railroad crossing on a curve, and 
dipped, railroad was bound to have 
knowledge of existence of curve and 
dip m highway and that automobile 
lights would be deflected either side¬ 
ways or up and down so that high¬ 
way and tracks were not plainly vis¬ 
ible at all times to motorists and 
was required to take reasonable pre¬ 
cautions accordingly—^Doty v South¬ 
ern Pac Co, 129 P2d 991, 59 Ariz 
449. 

Prior railroad crossing collisions 

on dark rainy nights when crossing 
was blocked by cars required that 
railroad make some effort to deter¬ 
mine cause of such collisions.—Tex¬ 
as & N. O. R Co. V Davis, Tex.Cav. 
App, 210 SW.2d 195, refused no re¬ 
versible error. 

55. Wash—Cox v Poison Logging 

Co, 138 P2d 169, 18 Wash,2d 49 

5S. Ark—^Hawkins v. Missouri Pac 

R Co , 228 S W.2d 642—Fleming v. 

Missouri & A. Ry. Co, 128 S W.2d 

986, 198 Ark. 290 

Mont—Broberg v Northern Pac Ry. 

Co., 182 P2d 861, 120 Mont, 280 
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added peril to travelers and give affirmative warn¬ 
ing of the presence of its trains upon the cross¬ 
ing,^7 but according to other decisions additional 
warnings are not required merely because of the ex¬ 
istence of unusual atmospheric conditions, such as 
fog or snow.58 

Where it has been customary to give reasonable 
and timely warning that a train is standing on, or 
rimning over, a crossing, and a traveler upon the 
road relies on receiving such warning, the failure 
to give the warmng is negligence If the rail¬ 
road has in effect given notice to the public that 
the railroad wull warn them of trains at a crossing, 
it is bound to assume that every member of the pub¬ 
lic will receive and rely on such notice,^® and 
knowledge or lack of knowledge of plaintiff un- 
kno^vn to the railroad concerning such custom of 
giving warning or of the discontinuance of such 
warning cannot affect the nature or extent of the 
duty owed to plaintiff by the railroad or the per¬ 
formance of such duty.^l 

§ 726. -Signboards 

A railroad company may be required to maintain 
signboards or warning posts at its crossings over high- 
ways to warn travelers of the existence of the railway, 
and the violation of a statute imposing such a require¬ 
ment, while not creating an absolute liability on the 


part of the railroad company, may, under the circum¬ 
stances, constitute such negligence as to make it liable 
for a resulting injury. 

Under the pro\’isions of some statutes, it is re¬ 
quired that a railroad company maintain signboards 
or warning posts at its crossings over highways to 
warn travelers of the existence of the railway.62 
Such a statute, in accordance with its terms, may®3 
or may not®'^ be applicable within the limits of a 
municipality, and, while it may be construed to ex¬ 
tend to a crossing of only part of the width of a 
street,®^ its application may be restricted to cross¬ 
ings of a “public highvray” and not extend to the 
crossing of a road which is entirely within the 
lines of the railroad’s right of way.®® Where the 
state road department has placed its own warning 
signs at a crossing, the railroad company has been 
held not to be required by the statute to place ad¬ 
ditional signs at such crossing.®^ 

The violation of such a statute, while not creat¬ 
ing an absolute liability on tbe part of the railroad 
company, may, under the circumstances, constitute 
such negligence as to make the railroad company 
liable for a resulting injury.®® On the other hand, 
compliance with such a statute does not necessarily 
negative any negligence on the part of the railroad 
with respect to safeguards at crossings ®® Even 


57. Wash—^Hendrickson v. Pacific 
R. Co., 136 P.2d 438, 17 Wash 2d 
548, 161 AJUJR, 96. 

On a dark, rainy night cars alone 
do not give adequate warning of 
their presence across highway and, 
if railroad laiew or in the exercise 
of due care should have known of 
such fact when motorist approached 
•crossing, railroad owed motorist duty 
of giving additional warning that 
cars were blocking highway—Texas 
& K. O R. Co V. Davis, Tex Civ App, 
210 S W 2d 195, refused no reversible 
error. 

Tog 

Negligence of trainmen stopping 
freight train on highway crossing for 
fifteen minutes on foggy night with¬ 
out any signal lights, resulting in 
motorist’s collision with box car, 
held for jury,—^Richard v Maine 
Cent. R. Co, 168 A. 811, 132 Me 197. 

Sa TTS—^Thomson v. Stevens, CC. 
A 8, 106 F.2d 739. 

Del—Jones v. Pennsylvania R, Co, 
61 A 2d 691, 6 Terry 486. 

Mo—^Hicks V Chicago, M, St P. & 
P. R. Co, App., 233 eW2d 787. 
ND.—^Bowers v. Great Northern R. 
Co., 259 NW. 99. 65 ND. 384, 99 
A.LR 1443. 

59. Ky.—^Illinois Central R. Co. v 
Maxwell, 167 SW.2d 841, 292 Ky 
660. 

3Iinn.—Munkel v. Chicago, M, St 


P & P R Co., 278 NW. 41, 202 
Minn 264 

6a Md —^Pennsylvania R Co v. 

State, 53 A 2d 562, 188 Md 646. 

61. Md —^Pennsylvania R. Co v. 
State, supra. 

62. tB^a—^Loftin v McGregor, 14 So 
2d 574, 152 Fla 813. 

52 C J. p 201 note 44. 

Constmction 

Statute requiring railroad to erect 
crossing signboard was intended to 
provide a further safeguard to public 
against hazard created by crossing, 
and its scope is to be determined, not 
so much by a strict literal interpre¬ 
tation of the word “crossing,” as by 
object it was primarily designed to 
serve—^Murphy v. Palmer, 54 A 2d 
427, 73 R I. 182 
ZTotlce 

Statutory warning sigms along 
highway indicating approach to rail¬ 
road crossing served notice on mo¬ 
torist that he was about to cross 
tracks and that he must exercise 
ordinary care for own safety.—^Pro- 
bert V, Chicago, I & L. Ry. Co., C. 
CAUL, 93 F.2d 259. 

CompUaiioe with statute held showii 
Mass—Peterson v, Boston & M R 
R., 36 NE.2d 701, 310 Mass. 45 
Noncomplianoe not excused 

Statute requiring railroaa to erect 
and place railroad crossing sign-1 
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board under direction and with con¬ 
sent of division of public utilities 
does not authorize the division to 
excuse railroad from compliance 
with statute, and automobile pas¬ 
senger suing for injuries sustained 
in crossing collision was not re¬ 
quired to show that the division had 
expressly directed erection of sign¬ 
board—^Murphy v. Palmer, 54 A 2d 
427, 73 R I, 182 

63. XJ S —^Atlantic Coast Line R Co 
V. Hadlock, CAFla, ISO F2d 105 

64. Ala—Sloss-Sheflaeld Steel & Iron 
Co V Willingham, 199 So 28. 240 
Ala. 294. 

52 C J. p 201 note 44 [c] 

65. RI—Murphy v. Palmer, 64 A 
2d 427, 73 R.I. 182 

66. Wis —^Danger v. Chicago, M , St 
P. & P Ry Co.. 265 N.W. 861, 220 
Wis 571. 

67. U S.—OUzts V. Powell, CCA 
Fla, 125 P2d 768. 

68. N J — Corpus Juris cited in Ly¬ 
man v. Pennsylvama R. Co, 162 
A. 547, 748, 109 NJLaw 400. 

Ohio—Cobb V Bushey, 89 N.E 2d 
466, 162 Ohio St. 336 
52 C.J. p 201 note 45. 

69. Okl—Kum V. Campbell, 112 P 
2d 386, 188 Okl. 636. 

iwHn^iMTini care 

Statute requiring railroad to erect 
suitable crossing signs prescribes 
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in the absence of statutory requirement, it may be 
negligence not to provide such a signboard if the 
crossing is of an unusually dangerous character ,70 
but it has also been held that the common law does 
not lequire a railroad to maintain such warning de¬ 
vices as signboards at highway crossings in the 
country71 and that a railroad has no duty to place 
on the highway adjacent to or near the crossing any 
warning sign of a metal substance which will re¬ 
flect the lights of an approaching automobile and 
warn the motorist of the crossing 72 

Where the character of the sign is prescribed by 
statute, compliance must be had therewith 73 
Where the form of sign is not prescribed, however, 
no particular character of sign is necessary, but the 
sign need be only such as will give reasonable no¬ 
tice to persons approaching the crossing 74 The 
use of letters smaller than required by statute may 
constitute negligence,76 although it has been held, 
under a statute requiring the highway authorities 
to put up signboards at crossings and requiring the 
railroad company to give signals at all crossings so 
designated, that a signboard is sufiScient if it is in 
plain view of passing trains, although there is no 
lettering on the side toward the railroad,76 and 
some of the letters are obliterated,77 and the sign¬ 


board does not extend wholly across the highway 78 
An inconsiderable mistake in the distance the sign 
is placed from the track is of no consequence.7^ 

Ordinarily crossing signs should be located at 
points at which they are most easily visible 60 At 
some crossings such signs have been held an ade¬ 
quate safeguard if placed on either side of the high¬ 
way or railroad crossing.s^ However, it may be 
required under the statute that signs be provided on 
both sides of the track,82 and it has been held that 
a railroad maintaining only a single warning sign 
on one side of the highway or crossing failed to 
comply with the statute requiring warning signs 
at crossings.83 It has also been held that even 
where the statute requires only that “a sign” he 
placed at the crossing, the placing of a single sigi 
visible from only one approach to the crossing may 
constitute negligence since the statute must be 
deemed a minimum requirement with respect to 
number of signs, and be deemed to require that 
signs be placed where they can be easily seen by 
travelers 84 

Since the obj'ect of such a signboard is to warn 
travelers of the existence of the railroad crossing, 
and of the approach of trains,86 the absence there¬ 
of does not make the company liable to a person 


minimum care, and not standard 
determining every case —^Kurn v 
Campbell, supra—St Louis-San Fran¬ 
cisco Ry. Co V Prince, 291 P 978, 
146 Okl 194, 71 A.L.R 357. 

70- Ill —Wagner v Toledo, P & W 
R R, 185 NF. 236, 352 Ill 85 

La.—Grappe v Texas & P Ry. Co, 
133 So 802, 16 LaApp. 244. 

62 C.J p 201 note 63. 

71- Ind.—^Morley v Cleveland, C, C 
& St. L. R. Co„ 194 NB 806, 100 
Ind.App 515 

72. Ga-—Southern Ry. Co. v. Riley, 
194 S.B 422, 57 GaApp 26. 

73. Va—John F Ivory Storage Co 
V Atlantic Coast Line R Co, 48 S 
B 2d 242, 187 Va 857 
Beotangular railroad crossing sign 

supported on post on which was 
written vertically words '‘railroad 
crossing," and further containing 
words, "Slow down—five miles—^Vir¬ 
ginia law," and below it, words "At¬ 
lantic Coast Line," was not a com¬ 
pliance with the statute requiring 
erection of "railroad crossing boards" 
in the form of an X or cross con¬ 
taining, in capital letters, the in¬ 
scription railroad crossing—John P 
Ivory Storage Co v. Atlantic Coast 
Line R Co., supra 

74. Ark —^Hovley v. St Louis-San 

Francisco Ry Co., 102 S W 2d 846, 
193 Ark. 580. J 

74 C J S.—86 


I Sign held sudUclent 

The fact that one board of a rail¬ 
road crossing sign was split and part 
of the word "railroad" covered up did 
not prevent it from serving as a 
warning to driver approaching cross¬ 
ing —^Borrson v. Missoun-Kansas- 
Texas R Co., 172 SW2d 836, G51 
Mo 229 

75. NT—^Lewis V. Long Island R 
Co, 66 NB 648, 162 NT 62 

76. US—Western & A R Co v 
Roberson, Tenn, 61 F. 692, 9 C 
CA 646 

77. U.S—Western & A. R. Co v 
Roberson, supra 

78. Kan—Hemen v. Atchison, etc, 
R Co, 266 P. 35, 126 Kan. 612. 

52 C J p 201 note 49. 

79. NH—Osgood V Boston, etc, R 
Co, 141 A 132, 83 NH 262 

8a Ark—St Louxs-San Francisco 
Ry. Co V Fowler, 111 S.W.2d 546, 
196 Ark 122—^Missouri Pac R Co 
V. Price, 33 S.W2d 366, 182 Ark 
801. 

81. Ark —^Missouri Pac. R. Co. v. 
Price, supra 

N H —Collette v, Boston, etc, R Co, 
140 A 176, 83 NH 210 
Tex.—Wichita Valley Ry Co. v. Fite, 
CivApp, 78 SW2d 714 
Where warning sign accomplished 
its purpose by putting plaintifC on 
alert for approaching tram as au- 
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I tomobile in which plamtift was rid- 
I mg approached railroad crossing, 
railroad was not negligent because 
crossing sign was on left side of 
highway—Willy v. Atchison, T & S 
F Ry, Co, 172 P 2d 968, 115 Colo 
306 

82. Minn—Wessman v Scandrett, 
14 NW2d 446, 217 Minn. 312 

83. Ohio —^Baltimore & O. R. Co 
V Roudebush, 172 N.E 669, 35 Ohio 
App. 471. 

84. Ark —St, Louis-San Francisco 
Ry Co. V. Fowler. Ill SW.2d 646, 
195 Ark 122. 

85. Kan—Shepard v Thompson, 1D9 
P2d 126, 163 Kan 68—Bledsoe v 
Missouri, K & T. R Co, 90 P 2d 
9, 149 Kan 741 

Tex—McMahan v. Texas & N O. R 
Co, 161 S.W2d 70, 138 Tex. 626 
!Praln occupying crossing 

(1) The purpose of crossing signs 
near railroad crossings is to warn of 
approaching trams and not of trams 
already occupying the crossing 
Kan—Corkill v. Thompson, 217 P.2d 

273, 169 Kan 38—Shepard v. 

Thompson, 109 P 2d 126, 163 Kan. 
68 

Pa—Celia v. Pennsylvania R. Co., 70 
A 2d 638, 364 Pa 82. 

(2) The purpose of warning signs 
at railroad crossings is to warn per¬ 
sons using highways of danger of 
approaching trams, not to prevent 
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familiar with the crossing and knowing of the exist¬ 
ence of the railroad at the time of the accident^® 
or to one who struck the train because of matten- 
tion.**^ Thus the fact that a train stopped on the 
crossing hid the warning sign from an automo- 
bilist’s view has been held immaterial in an action 
for a crossing collision, since the train itself was 
notice of its presence.®s Where, in the absence of 
other negligence, a railroad lacked knowledge of 
the fact that a sign erected by it had been knocked 
down a short time before the accident complained 
of, it may not be held liable for failure to reerect 
and have the sign in place at the time of the acci¬ 
dent.®® 

Closing of old highway, A railroad is not liable 
for failure to erect warning signs advising travel¬ 
ers of the closing of an old highway and the diver¬ 
sion of traffic to a new one where the railroad had 
no right, and was under no duty, to erect such 
signs 


§ 727. - Automatic Signals 

a. In general 

b. Maintenance and operation 
a. Ill General 

The maintenance by railroad companies of automatic 
signals at crossings may be required under the terms 
some statutes, but a railroad company ordinarily is not 
negligent m failing to maintain an automatic alarm, in 
the absence of statutory requirement, unless the cross- 
ing IS more than ordinarily hazardous 

Under the terms of some statutes or governmen¬ 
tal regulations, railroad companies are obliged to 
maintain automatic signals at crossings,®^ and the 
violation of such statutes my constitute negligence 
per se, as discussed infra § 730 However, a rail¬ 
road company ordinarily is not negligent in fail¬ 
ing to maintain an automatic alarm, in the absence 
of statutory requirement,®^ when the crossing is 
not more than ordinarily hazardous,®® as where 
the view at the crossing is unobstructed ®4 In oth¬ 
er w^ords, mechanical w^arnings ordinarily are re¬ 
quired only at crossings so dangerous that prudent 


running into trains on of ordinance involved construction o 
statute as well as ordinance—Me 


them from 
crossings. 

Iowa —^Hitchcock v, Iowa Southern 
Utilities Co of Delaware, 6 NW 
2d 29, 233 Iowa 301—Dolan v 

Bremner, 263 N.W. 798, 220 Iowa 
1143 

Pa —^Hale v. Pennsylvania R. Co, 
Com PI., 63 York Leg.Rec. 45. 

(3) Duty of railroad where trains 
or cars occupy crossing generally see 
supra § 725 b. 

86. Ohio.—New York, C & St L. R 
Co V. Bowles, 171 NE. 844, 35 
Ohio App 145 

53 aJ, P 201 note 54. 

87. Ark —Missouri Pac R Co v 
Price. 33 SW2d 366, 183 Ark 801 

Ohio.—Cobb v. Bushey, 89 NE2d 
466, 162 Ohio St 336—Reed v Erie 
B. Co. 15 NE.2d 637, 134 Ohio St. 
31—-Kramers v. Chesapeake & O 
Ry Co., 22 N.B 2d 227, 60 Ohio App. 
656. 

Vtj—Gallagher v. Montpelier, etc., B, 
Co. 137 A. 207. 100 Vt. 299. 62 A. 
LR. 744 

8a Okl—^Fleming v. Loch, 195 P.2d 
942, 200 Okl. 448. 

Vt.—^Yardley v. Rutland R. Co, 153 
A. 195, 103 Vt. 182. 

88. Ga—Southern Ry. Co. v. Riley, 
4 S.E2d 54, 69 GaApp. 475 

90. NY—^Isaac v. Town of Queens- 
bury, 278 NTS 496, 244 App Div 
14 

91. N.C—^Blum V. Southern R Co, 
122 SB. 662, 187 N.C 640. 

Effect of ordmaace 
Where city ordinance requiring in¬ 
stallation of rajlroad crossing sig-1 
nals was enacted under authoriza-1 
tion of statute, question as to effect > 


I Caffrey v Minneapolis, St P & S S 
M Ry. Co, 267 NW 326, 222 Wis 
311, modified on other grounds 268 
N.W. 872, 222 Wis 311 

92- Ariz—Canion v Southern Par 
Co., 80 P.2d 397, 62 Ariz 245. 

Ind—-Pennsylvania R. Co v Rizzo, 
86 NB2d 91, 119 Ind App 505, re¬ 
hearing denied 87 NE2d 885, 119 
Ind App 606 

La —^Natal v Louisiana & A. Ry Co , 
137 So 600, 18 La App 50. 

Tex— Corpus Juris quoted iu Texas 
& N O. R Co V Beard, Civ App , 
91 SW2d 1080, 1082, error re¬ 
fused 

62 C J p 201 note 60. 

Electric signal 

At common law, there was no gen¬ 
eral duty on railroad to maintain at 
crossing an electric wigwag, flash 
signal —^Interstate Motor Lines v 
Great Western Ry, Co, CCA.C 0 I 0 , 
161 F.2d 968, 

93. La —^NataJ v Louisiana & A Ry 
Co, 137 So 600, 18 La App. 60. 
Neb.—Sailors v I^owden, 299 NW 
510, 140 Neb 206. 

NH.—Gillingham v. Boston & M B ! 
R, 21 A 3d 174, 91 NH. 433—De- 
spres V Boston & M. R. R, 181 A 
420, 87 NH. 427 

N C —Chinnis v. Atlantic Coast Line 
R Co, 14 SE.2d 600, 219 NC. 528 
—^Bller V. North Carolina R, Co, 
167 SE. 800, 200 NC. 527—Batche¬ 
lor V. Atlantic Coast Lme B Co, 
144 SE 642, 196 NC. 84, 60 A.L.R 
1091. 

Tex —Texas & N O. R Co v Comp¬ 
ton, 136 SW2d 1113, 135 Tex 7— 
Corpus Juris quoted In Texas 
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N O R Co V Beard, C.vApp, 91 
S W 2d 1080, 1082, error refused— 
Thompson v St Louis Southwest¬ 
ern Ry Co of Texas, Civ.App, 65 
SW2d 1084 

Va—^Atlantic Coast Line R Co v. 
Clements, 36 S B 2d 553, 184 Va. 
656. 

Obstruction of view 
Pact that approaching motorist’s 
view in direction from which tram 
was approaching grade crossing was 
solidly obstructed did not of itself 
make the crossing an unusual hazard 
so as to require railroad to maintain 
a mechamcal signal or warning de¬ 
vice at the crossing—Pish v. South¬ 
ern Pac Co. 143 P2d 917, 173 Oi 
294, rehearing denied 146 P 2d 991, 
173 Or. 294 

Signals or flashers 
The law does not require railroad 
companies to place signals or flash¬ 
ers at highway crossing unless or¬ 
dered by the public utility commi.«i- 
sion, or unless such crossings are- 
especially dangerous or there exists 
special circumstances which render 
such precautions necessary for the- 
public safety.—^Icaman v New York 
Cent R Co, 87 NE 2d 829. 86 Ohio 
App 47. 

Country crossing 

U.S—Constantine v Pennsylvania R 
Co, CCA Ind, 114 P2d 271 
Ind—Morley v Cleveland, C, C & 
Si L. R Co., 1,94 NE 806, I'OO 
Ind App 615 

La.—Alanza v Texas & P Ry Co, 
App, 32 So 2d 341. 

94. Wash.—^Hopp V Northern Pac. 
Ry. Co, 147 P2d 960. 20 Wash 2d 
439 

52 C J. P 201 note 62. 
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persons cannot use them with safety unless extra¬ 
ordinary protective means are used.^5 Since the 
purpose of a signaling device is to warn of ap¬ 
proaching trains rather than the presence of a train 
on the crossing, a railroad ordinarily is not negli¬ 
gent ill failing to have a crossing properly equipped 
with a mechanical signal where an automobile is 
driven into a tram already occupying the crossing ^6 

On the other hand, the absence of a statute or 
order of a commission requiring automatic signals 
does not relieve the company altogether from neg¬ 
ligence in failure to maintain such safeguardsj^^"^ 
even, under some circumstances, where the tram 
IS occupying the crossing at the time of the acci¬ 
dent, 8 and the fact that a railroad crossing is fre¬ 
quently used by travelers is not an indispensable 
factor to a determination that the crossing is par¬ 
ticularly dangerous so as to reqmre the mainte¬ 
nance of an automatic signaling device, since the 
hazardous nature of the crossing may depend on 
the physical nature of the crossing.^s Accordingly, 
if a railroad crossing in the country is peculiarly 
dangerous to travelers because of its location, or its 


mode of construction, or because the track is curved 
or the view is obstructed, the railroad must exer¬ 
cise ordinary care to meet the peril with a special 
warning signal ^ The purpose of an automatic 
warning signal is to warn persons on or approach¬ 
ing the crossing of a coming tram and it does not 
notify the operator of such a tram of the presence 
of a person or vehicle on the crossing and is not de¬ 
signed for that purpose.2 

b. MaintezLance and Operation 

If signals are provided, tKe public has the right to 
rely thereon, and the railroad company iriust use reason¬ 
able care to keep them in good condition and in work¬ 
ing order or to give notice that they are not in good 
working order. The failure of automatic signals to oper¬ 
ate at the time of the accident ordinarily is evidence of 
negligence, but under certain circumstances the railroad 
company may not be liable in the event of failure of the 
signal to function. 

If signals are provided, although not required by 
statute, the public has the right to rely thereon,^ 
and the company must use reasonable care to keep 
them m good condition and in working order,^ or 
to give notice that they are not operating,^ since if 


95. Tex —Southwest Stone Co v 
Symons, CivApp, 237 iSW2d 380, 
error refused no reversible error 
—^Attebery v Henwood. CivApp, 
177 SW.2d 95. error refused 

Special da-nsrers 

Duty of railroad to provide special 
PI olectlon at crossing's, such as auto¬ 
matic lights, depends on special dan¬ 
gers inherent in the situation and 
on the volume of traffic on high-way 
and railroad—^Dahar v, Boston & M. 
R B, 66 A 2d 707, 96 NH 464 

96. Ind —^Morley v Cleveland, C., 
C & St. Lr R, Co, 194 NB 806, 
100 Ind.App 515. 

Kan—Shepard v. Thompson, 109 P 
2d 12G, 153 Kan. 68. 

Duty where trains or cars occupy 
crossing generally see supra § 
726 b. 

Sevioe obsoured by oars blocking 
crossing 

Mich—^Bsterline v Kennicott, 268 
NW 836, 277 Mich. 130. 

97. III.—^Willett V Baltimore & O 
S W. R. Co., 1 ]Sr.B 2d 748, 284 Ill 
App 307. 

Tiid—OorpiLS yttrls cited In Watson 
V Brady, 186 NB. 516, 619, 206 
Ind 1 

La—Robertson v Missouri Pac R. 
Co., App, 165 So. 527, rehearing 
denied 167 So. 165. 

52 C.J P 201 note 63. 

Speed of trains 

Fact that passenger trams ran at 
speeds in excess of fifty miles an 
hour across important state high¬ 
way in vicinity of large city was 
bufflcient to Justify a jury’s finding 


I that crossing was a dangerous cross¬ 
ing—John P Ivory Storage Co. v 
Atlantic Coast Line R Co, 48 S E 
2d 242, 187 Va. 857 

98. Ark.—^Hawkins v. Missouri Pac 
R Co, 228 &.W2d 642 

99. Cal —HinkJe v. Southern Pac. 
Co, 87 P2d 349, 12 Cal.2d 691 

1. U.S —Interstate Motor Lines v 
Great Western Ry. Co , CCA Colo, 
161 F2d 968 

2. Va—Seaboard Air Line R. Co. v. 
Crowder, 62 S.B 2d 227, 191 Va. 
635. 

3. Cal —Corpus OUris guoted In Mal- 
lett V Southern Pac. Co., 68 P.2d 
281, 286, 20 CalApp.2d 500 

Ill.—^Langston v. Chicago & N. W 
Ry. Co., 75 N.E2d 363, 398 Ill 
248 

Wash—Corpus Juris quoted in Cox 

V Poison Lumber Co, 138 P 2d 
169, 176, 18 Wash.2d 49. 

62 C J p 201 note 64. 

4. Cal—Startup v Pacific Blec Ry 
Co., 180 P,2d 896, 29 Cal 2d 866— 
Will V. Southern Pac Co, 116 P. 
2d 44, 18 Cal 2d 468—Corpus Juris 
quoted la Mallett v Southern Pac. 
Co, 68 P.2d 281, 286, 20 Cal App 
2d 500 

Ill—Langston v Chicago & N, W. 

Ry Co, 76 N,B2d 383, 898 HI 248 
Ky—^Whitney v Lfouisville & N. R 
Co, 138 SW2d 603, 282 Ky. 392. 
N.J.—Stewart v. Norton, 76 A 2d 900, 
9 NJ Super 222, affirmed 80 A.2d 
111, 6 N J. 691 

Wash—Corpus Juris quoted in Cox 

V Poison Lumber Co, 138 P.2d 169, 
176, 18 Wash 2d 49. 
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Wis—^McCaffrey v Minneapolis, St 
P & S. S M Ry Co., 267 NW. 326. 
222 Wis 311, modified on other 
grounds 268 N.W 872, 222 Wis. 311 
52 C J p 201 note 65 
Collision with stationary oars 
Railroad which maintains automa¬ 
tic wigwag signal system at crossing 
will be held liable for injuries mo¬ 
torist sustains in collision with sta¬ 
tionary cars as result of defect in 
system, regardless of whether sys¬ 
tem was designed to warn travelers 
of approach of trams rather than of 
danger from stationary cars.—^Mal- 
lett V. Southern Pac Co, 68 P2d 
281, 20 Cal App 2d 500. 

5. Ala—Washington v. Birmingham 
Southern R. Co., 82 So. 545, 203 
Ala. 205 

Cal—Corpus Juris quoted in Mallett 
V Southern Pac *00., 68 P.2d 281, 
286, 20 Cal.App-2d 600 
Wash—Corpus Juris quoted in Cox 
V. Poison Logging Co, 138 P.2d 
169, 176, 18 Wash 2d 49. 

Other warning 

In action for injuries to passengers 
in automobile colliding with defend¬ 
ant’s train on railroad crossing, 
whether wigwag signal at crossing 
was defective or defendant was neg¬ 
ligent in mainteixance thereof was 
immaterial, in vle'w of evidence of 
defendant’s negligence in failing to 
give any warmng of presence of 
train on crossing, as by sounding 
locomotive whistle or bell, after dis¬ 
covering that -wigwag was not op¬ 
erating—^Peri V. Los Angeles Junc¬ 
tion Ry.. 137 P,2d 441, 22 Cal 2d 111. 
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such a signal is misunderstood it is a menace ® The 
failure to repair a gong has been held to be only a 
circumstance showing negligence and is not negli¬ 
gence per seJ Although a bell cannot be classed 
with a gate or flagman,^ a statute requiring an effi¬ 
cient electric bell requires an automatic one and 
does not comprehend one operated by the hand of 
a trainman.^ 

The failure of automatic bells or warning lights, 
placed at a railroad crossing to signal approaching 
trains, to ring or flash at the time of the accident 
is evidence of negligence,unless the person in¬ 
jured knew that such a signal was no longer used,^^ 
or that it was defective,i2 although in the deter¬ 
mination of the negligence of the company it is im¬ 
material whether the injured person knew of the 
existence of the signal.^^ company has been 

held negligent in operating a fast train over a 
crossing where an automatic bell is not function- 
ing.i^ Where a bell is provided for each of two 
tracks which cross, the failure of one to nng, al¬ 


though the other rings, is negligence, where such 
fact is known to the company ^5 An automatic 
signal may be sufficient notwithstanding it is operat¬ 
ed only by a train upon the main track,but not 
where the signal functions erratically,!*^ as where 
It operates from causes other than an approaching 
tram!® and nngs most of the time !^ 

Under certain circumstances the railroad compa¬ 
ny may not be liable in the event of failure of the 
signal to function,30 as, for example, where the bell 
failed to nng momentarily^! or where the flash¬ 
light signals temporarily failed to function.32 jt 
has been held that, in order to charge a railroad 
company with negligence in this matter, it must be 
shown that the railroad company had knowledge of 
the defective signal,or constructive notice there¬ 
of,34 as where the defective condition existed for 
such length of time that the company in the exercise 
of due care should have discovered it.35 The fail¬ 
ure of such a signal to function is not negligence 
where the injury is the result of a cause against 


6. Cal.—Ckirpus JTnris CLUOted In 
Mallett V Southern Pac Co , 68 
P2d 281, 286, 20 Cal App 2d 500— 
Baldwin v Pacific Electric R Co, 
App, 273 P. 165, reheard 274 P 
72 

Wash—Corpus Juris quoted in Cox 
V. Poison Logging: Co., 138 P 3d 
169, 17^, 18 Wash.2d 49 
Znyltation 

tFajlure of railroad's wigwag signal 
to operate was invitation to motor¬ 
ist to proceed across track on high¬ 
way—Silvey V Lehigh & N E. H 
Co, CCANT, 62 P2d 71. 
ixocatLon of signal 
Where a motorist was approach¬ 
ing a railroad grrade crossing during 
a snowstorm, while driving in a 
southerly direction, and the flasher 
light was located on the northerly 
side of the track, it could be found 
that the flasher light located on the 
northerly side of the track was lo¬ 
cated in such a position as to mis¬ 
lead the motorist with respect to 
the location of the track under the 
conditions existing on the day of the 
accident—Copithorn v. Boston & M 
R R, 17 NE2a 713. 301 Mass. 610 

7. Ohio—Cleveland, etc., R Co. v 
Sivey, 27 Ohio CirCt. 248. 

8. Kan—Jacobs v Atchison, etc, R 
Co, 1B4 P 1023. 97 Kan 247, L R 
A1916I> 783, AnnCasl918D 473 

9. Wis.—Jorgenson v. Chicago, etc., 
R Co, 140 3SrW 1088, 153 Wis 
108. 

la XT S —Pennsylvania R Co. v 
Ackerson, C.AMich, 183 P2d 662 
Ul.—^Langston v. Chicago & N W 
Ry. Co., 70 N.E.2d 862, 330 Ill App 
260, affirmed 75 N.E.2d 363, 398 Ill 
248. 


Mich—^Jones v Grand Trunk West¬ 
ern R. Co, 6 NW2d 676, 303 Mich 
114 

N" J —^Piper V Erie R. Co, 162 A 
643, 9 N J Misc 40 

52 C-J P 302 note 71. 

11. N Y—WellenhofCer v New York, 
etc, R Co, 21 NYS. 866. 

12. Ind.—^Lake Erie, etc, R Co v 
Howarth. 124 NE. 687, 127 NB 
804, 73 Ind App 464. 

13. D C,—Conger v Baltimore, etc , 
R. Go, 31 App DC. 139 

14. Colo—^Headley v Denver, etc, 
R Co, 154 P 731, 60 Colo 500 

N Y —^Hamilton v. Erie R. Co, 114 
NE 399. 219 NY 343, Ann'Cas 
1918A 928 

15. U S —^Detroit United R Co v 
Weintrobe, Mich, 269 P 64, 170 
C.CA 132 

16- Pa—Miller v Pennsylvania R 
Co., 149 A 85, 299 Pa 63 

17- Ind—^Lake Erie, etc, R Co v. 
Howart, 124 NE 687, 127 NE. 804, 
73 Ind App 454. 

Pa—^Frank v Reading Co, 146 A 
598. 297 Pa. 233 

18- Pa—Frank v Reading Co, su¬ 
pra. 

19- Ky—Cincinnati, etc, R Co. v 
Champ, 104 SW. 988, 31 KyL 
1054. 

20. Del.—MacRobert v. Baltimore, 
etc, R, Co, 138 A 904, 38 Del 447. 

Va—^Davis V. MoCall, 113 •S.B. 836, 
133 Va. 487 

21. Cal.—^Vaca v. Southern Pac. R. 
Co, 267 P. 346, 91 Cal App. 470 

22. Mo —Rinderknecht v Thompson, 
220 SW2d 69, 359 Mo 21. 

Pa—^Miller v. Pennsylvania R, Co, 
149 A. 85, 299 Pa 63. 
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Failure of wigwag signal to oper¬ 
ate automatically when accident oc- 
cuired does not alone show negli¬ 
gence—Southern Pac Co v. Kauff¬ 
man. CCACal, 50 P2d 169. 

23 . Ill—^Applegate v. Chicago & N 
W Ry Co, 78 NE2d 793, 334 Ill 
App 141. 

Ind—Lake Erie, etc, R Co v How- 
art, 124 NE 687, 127 NE 804, 73 
Ind App 454. 

Mo—Rinderknecht v Thompson, 220 
S W2d 69, 369 Mo 21. 

Pa —^Miller v Pennsylvania R Co , 
149 A 85, 290 Pa 63—Goldscheiter 
I V Baltimore & O R Co., 33 A 2d 
477, 153 Pa Super. 141. 

Tenn —Louisville & N R. Co. v 
Prakes, 11 Tenn App 693. 

No duty to give warning 
In absence of knowledge on part 
of railroad that automatic signals 
at crossing were out of order, rail¬ 
road was not under duty to place 
servant or light or other signal at or 
near crossing to warn or notify 
travelers of dangerous condition 
caused by presence of train on cross¬ 
ing.—^Northern Pslc Ry Co. v Ba¬ 
con, C.CAMont, 91 P.2d 173, certio¬ 
rari denied Bacon v Northern Pac 
R Co, 68 set 55, 302 US. 730, 82 
L.Ed. 564. 

24. Ill—^Applegate v. Chicago & N 
W Ry. Co. 78 NE2d 793, 334 Ill 
App 141. 

Pa—Miller v Pennsylvania R Co. 
149 A 86. 299 Pa. 63—Goldscheiter 
V. Baltimore &OR.Co,33A2d 
477. 153 Pa Super. 141 

25. Mo —^Rinderknecht v. Thompson, 
220 •SW2d 69, 369 Mo. 21. 

52 C J p 202 note 85. 
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which such signal was not a safeguard,as where 
an automobile was driven into a standing tram ,27 
but It has also been held that, where a train stand¬ 
ing or moving across the highway was not observed 
by a traveler through no fault of his own and the 
traveler was injured by relying on, and reasonably 
acting in compliance with, signals known by the 
railroad to be defective, the railroad is liable to the 
traveler.28 The failure, through the railroad’s neg¬ 
ligence, of a warning signal at a crossing to oper¬ 
ate does not constitute a breach of duty to a per¬ 
son attempting to cross the track on a street some 
distance from the signal.29 It has been held that 
the installation of an automatic signal is a recogni¬ 
tion of the dangerous character of the crossing,2® 
but a contrary view has also been taken.3i 

§ 728. - Gates and Flagmen 

a. In general 

b. Maintenance and operation 


a. In Gleneral 

A railroad company ordinarily Is uncter no duty to 
maintain a flagman or gate at a crossing, and negligence 
cannot be predicated on a mere failure to do so except 
where the maintenance of such safeguards is required 
by statute, ordinance, order of a public service commis¬ 
sion, or other proper authority, or where the crossing is 
so extraordinarily hazardous that ordinary care or rea¬ 
sonable prudence requires that a flagman or gates should 
be maintained. 

Under some statutes or governmental regulations, 
a railroad company is required to provide flagmen 
or gates at certain crossings,2 2 and failure to com¬ 
ply with such statutes is negligence per se, as dis¬ 
cussed infra § 730. Where not so required by stat¬ 
ute, ordinance, order of a public service commis¬ 
sion, or other proper authority, a railroad company 
ordinarily is under no duty to maintain a flagman 
or gate at a crossing, and negligence cannot be 
predicated on a mere failure to do so,2 2 although 
such failure may, together with other circumstanc- 


26. Mass —^McGlauflin v. Boston, 

otc, R Co. 119 NE3 955, 230 Mass. 

431, LRAIOISE 790 
52 C J p 202 note 86 

27- Mass —McGlauflm v Boston, 

etc, R. Co., supra 

28. Cal,—Mallett v Southern Pac. 

Co, 68 P.2d 281, 20 CalApp2d 600. 
Zhstallatlon 

In action by motorist who drove 
into north-bound irondola car, stand¬ 
ing* on unlighted town crossing at 
night, in reliance on belief that wig¬ 
wag signal system, which had ceased 
operating, operated until trains had 
cleared crossing while in fact system 
operated for south-bound train until 
crossing wcls cleared, but ceased to 
operate for north-bound train when 
last car passed point thirty-one feet 
south of crossing, evidence held not 
to show that wigwag signal system 
■was installed at crossing in accord¬ 
ance with approved rules of railroad 
commission so as to exempt railroad 
from negligence because of any de¬ 
fect in the system which might exist 
—Mallett V. Southern Pac. Co., supra 
Synoluronized signals 

Railroad could not escape liability 
for death of driver of automobile 
and injuries sustained by occupants 
when automobile ran into side of 
moving freight tram at night while 
crossing signals with swinging . red 
lights and bells were not operating 
because storage batteries had been 
permitted to run down, because of 
the fact that stop and go signal, 
which showed green at intersection 
a short distance from crossing at 
time of accident, was maintained by 
state, where signal was synchromzed 
with railroad crossing signals — 
Ijangston v, Chicago & NT W Ry 'Co, 


70 NB2d 852, 830 Ill App 260, af¬ 
firmed 75 NE2d 363, 398 Ill. 248 
29. Okl—Kansas, O & G. Ry. Co 
V Jones, 17 P2d 969, 161 Okl 206 
SO. Mo—^Bachman v Quincy, etc, 
R Co, 274 S W 764, 310 Mo 48 
Fonr-lane highway 
Railroad, which had recognized 
need of warning light at crossing 
with four-lane highway and had 
maintained one for a number of 
years, could not deny duty to main¬ 
tain light—Dehn v Thompson, Mo 
App, 181 SW2d 171. 

31. Ky—^Payne v Barnette, 244 S 
W 896, 196 Ky 489. 

52 C J p 202 note 89. 

32. Ky—^Louisville, etc, R. Co. v 
Louisville Provision Co, 279 S.W 
1100, 212 Ky 709 

Order of commission 

The maintenance of gates may be 
required by order of a commission. 
—^Norfolk & W Ry Co V Wellon’s 
Adm'r, 164 SE. 675, 165 Va 218. 
Companies *60 which applicable 
Ordinance requiring flagman at 
crossing was construed as applicable 
to any railroad company operating 
line therein described—^Illinois Cent 
R Co V McGuire's Adm'r, 88 SW.2d 
913, 239 Ky. 1. 

Crossings to which applicable 
Motorbus substituted for rail 
streetcar m urban transportation 
could not be considered a '‘street¬ 
car” within city ordinance requiring 
railroad to have a flagman stationed 
at least two minutes before arrival 
of train at each crossing in city at 
which railroad crosses streets on 
which streetcars are running—^Levy 
V New Orleans & N B R Co, La 
App, 20 So 2d 659, rehearing domed 
21 So 2d 155 


Propelling power of oars 

Ordinance requiring watchman at 
railroad crossing when street is be¬ 
ing crossed by railway cars ''pro¬ 
pelled in whole or in part by steam” 
was not applicable to cars propelled 
on track by gasoline or electricity, 
precluding recovery in action arising 
out of collision at crossing with rail¬ 
road car propelled by gasoline, where 
sole negligence of railroad was the 
alleged violation of the ordinance — 
Abernathy v Kurn, Mo App , 92 S W. 
2d 936 

33. ru S — Corpus Juris cited in Lew¬ 
is V, Thompson, D C La , 47 P Supp. 
435, 439 

Anz.—•'Canion v. Southern Pac. Co, 
80 P2d 397, 52 Anz 246. 

Ill —-Hyland v, Chicago & N W. R. 

Co, 202 Ill App. 427 
Ind—^Pennsylvania R. Co. v Rizzo, 
86 NB2d 91, 119 Ind App 606, re¬ 
hearing denied 87 NE2d 885, 119 
Ind App 605—Cleveland, C, C & 
St L Ry Co. V. Gillespie, 173 N B. 
708, 96 Ind App. 636 
La —^Eggleston v. Louisiana & A Ry. 
Co, App, 192 So. 774—Cuccia v. 
Gulf, M & N R. Co, App, 180 So. 
613—^Plummer v. Gulf, M. & N. R. 
Co, A.pp , 153 'So 322. 

Miss —Corpus Juris cited in Bon 
Homie & H S R Co v. IPerguson, 
134 So 146, 147, 160 Miss 433. 

Mo.—^Hem v. Terminal R. R. Ass'n 
of St Louis, 224 SW.2d 963, 359 
Mo. 946—^Homan v, Missouri Pac 
R. Co, 64 S.\V2d 617, 384 Mo 61, 
certiorari denied Missouri Pac. R. 
Co, v. Homan, 64 S.Ct 661, 291 US 
683, 78 L Ed. 1070—Hein v. Chica¬ 
go & B. I R Co., App., 209 SW.2d 
678. 

Neb—Corpus Juris cited In McQuin 
V Missouri Pac R Corporation, 
-240 N.W. 615, 521, 122 Neb 423. 
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es, be considered as evidence of negligence in op¬ 
erating the road So it has been stated that 
whether a railroad is negligent in failing to main¬ 
tain gates or a flagman at a crossing depends on 
the facts and circumstances of the particular case 35 
Failure to provide such safeguards may constitute 
negligence where, and only where, the conditions 
at the crossing are such that ordinary care or rea¬ 
sonable prudence requires that a flagman or gates 


should be maintained and this duty may exist 
independently of a statute regulating the signs and 
signals at crossings if the situation of the cross¬ 
ing reasonabl}^ requires it 3? 

Before a jury will be warranted in saying, in the 
absence of any statutory direction to that effect, 
that a railroad company should keep a flagman or 
gates at a crossing, it must be first shown that such 
crossing is more than ordinarily hazardous,33 as, 


N C —Eller v. Nortli ■Carolina R Co , 
157 SB. 800, 200 NC. 527 
Ohio.—^Icsman v. New Tork Cent R 
Co, 87 NE 2d 829, 86 Ohio App 47 
Pa—Cummings v. Pennsylvania R 
Co, 151 A. 590, 301 Pa 39, 71 A 
LR. 1156 

Tex —Texas «& N. O. Ry Co v 
Adams, Civ.App., 27 S W 2d 331, 
error dismissed. 

52 C J. p 202 note 93. 

Arterial highway 

A railroad is not obliged under the 
law to maintain flagmen or watch¬ 
men, or install signal devices under 
all conditions, at ordinary highway 
crossings, even though such highway 
Is an arterial one—Sailors v Low- 
den, 299 NW. 510, 140 Neb. 206 
Zfocal agent 

Where there were no special haz¬ 
ards at crossing at which motorist 
■was killed, and railroad provided 
adequate signals from train and de¬ 
vices at crossing, railroad was not 
liable for such death on ground of 
local agent’s failure to stop motor¬ 
ist, notwithstanding testimony that 
agent sometimes stopped children 
and automobiles at crossing, espe¬ 
cially in absence of evidence of reli¬ 
ance on such custom by deceased — 
Nice V. Illinois Cent R Co, 25 N.E 
2d 104, 303 Ill App 292 

34, Kan—^Johnson v. Union Pac R 
Co. 143 P.2d 630, 157 Kan. 633 
Pa.—Cummings v Pennsylvania R 
Co., 161 A. 590, 301 Pa. 39, 71 A 
LuR. 1156. 

Tenn —^Tennessee Cent. Ry Co. v 
Hayes, 9 Tenn.App, 116. 

52 C.J. p 203 note 94. 

SaUcoad rule 

In action for death when truck in 
-which decedent was riding was 
struck by defendant’s work train at 
grade crossing which had been ob¬ 
structed by freight train engaged in 
itching operations, a railroad rule 
requiring stationing of a flagman 
when freight trains or engines are 
standing was not inadmissible on 
ground that rule did not apply be¬ 
cause in railroad parlance a “stand¬ 
ing’^ tram is one completely coupled, 
-vbhere nile was broad enough to in¬ 
clude a separation of train into sec¬ 
tions—Pennsylvania R Co v. State 
53 A 2d 562, 188 Md 646. 

35^ Tex.—^Missouri, K. & T. R. Co ■ 


of Texas v Young, Civ.App, 127 S 
W 2d 489, error dismissed, 3 udg- 
ment correct. 

Question of fact 

Whether failure of railroad com¬ 
pany to station a flagman at a cross¬ 
ing constitutes omission of such care 
as ordinarily prudent person would 
use under same or similar circum¬ 
stances IS a question of fact, where 
there are obstructions which mate¬ 
rially hinder view of approaching 
trams, provided crossing is used fre¬ 
quently by the public and numerous 
trams are run thereon—^Hawkins v 
Missouri Pac. R Co, Ark, 228 SW. 
2d 642. 

36. U S.—^Ranstrom v. Oregon Short 
Line R. Co, DC Idaho, 18 FSupp 
256. 

Anz—Canion v. Southern Pac Co, 
80 P2d 397, 62 Ariz 245. 

III.—^Wagner v Toledo, P. & W R 
R.. 185 NB 236, 362 Ill 86—Wil¬ 
lett V. Baltimore & O S W R Co, 
1 NE2d 748, 284 Ill App 307 
La—Eggleston v Louisiana & A Ry 
Co, App, 192 So 774—Grappe v 
Texas & P Ry Co., 133 So 802, 16 
La App. 244. 

Mo—Corpus Juris cited la Homan 
V Missouri Pac R Co, 64 S W 2d 
617, 622, 334 Mo 61, certiorari de¬ 
nied 54 S Ct 6C1. 291 U S 683, 78 
L Ed 1070—^Holman v. Terminal 
R Ass'n of St. Louis, App, 126 
S W 2d 627. 

N C.—Caldwell v. Southern Ry. Co., 
10 S.E2d 680, 218 NC 63. 

Ohio.—Thomas v. Pennsylvania R 
Co., 46 N.E2d 776, 70 Ohx6 App. 
191. 

Or—Case v. Northern Pac. Terminal 
Co, 160 P2d 313, 176 Or. 643. 

Tex —Southwest Stone Co v, Sy¬ 
mons, Civ App, 237 S.W2d 380, 
error refused no reversible error— 
Texas & N O R. Co v. Dickson, 
Civ App, 72 SW.2d 384, error dis¬ 
missed 

62 C J. p 203 note 96 
Reasonable neoessifcy 
A railroad company is not required 
to have gate or flagman, or brakexnan 
at every highway crossing, but oi^ily 
where reasonably necessary for pro¬ 
tection of travelers, depending on 
amount of travel on highway, fre¬ 
quency of trains, view of trams ap¬ 
proaching or moving over crossing, 
and other conditions —^Dimond v. 


Terminal R. Ass’n of St Louis, 141 
S W2d 789, 346 Mo 333 
Special dangers 

<1) Duty to provide special pro¬ 
tection at crossings, such as cross¬ 
ing-tenders and gates, depends on 
special dangers inherent in situation 
and on volume of traffic on highway 
and railroad—^Dahar v Boston & M 
R R., 66 A 2d 707, 96 NH. 464— 
Gillingham v Boston & M. R. R, 21 
A 2d 174, 91 N.H. 433. 

(2) Duty to have gates or watch¬ 
man at crossing arises only where 
situation or surroundings of cross¬ 
ing render it peculiarly or more than 
ordinarily dangerous, or where par¬ 
ticular place is so peculiarly danger¬ 
ous that prudent persons cannot use 
public road in safety unless compa¬ 
ny employs flagrman—Walker v 
Texas & N O R. Co, Tex Civ App , 
150 SW2d 863, error dismissed, 
judgrment correct. 

37. Ind — Corpus Juris oited lu 
Watson V. Brady, 185 NB 616, 

I 619, 205 Ind 1. 

Mo —Hein v Chicago & E I. R Co , 
App, 209 S W2d 678 
Tex—Galveston. H & S A Ry Co 
V Wells, 60 SW2d 247, 121 Tex 
310 

52 CM. P 203 note 96. 

38. US—Walton v Oregon Shoit 
Line R. Co, CaA.Idaho, 60 P2d 
352— Corpus Juris cited iu Wil¬ 
liams V Thompson, DC La, 48 F 
Supp. 760, 764— Corpus Juris cit¬ 
ed in Lewis v. Thompson, D C La, 
47 FSupp 436, 439 

Kan—Johnson v. Union Pac. R Co, 
143 P.2d 630, 157 Kan 633 
Miss — Corpus Juris cited in Bon 
Homie & H S R Co v Ferguson, 
134 So 146, 147, 160 Miss 433 
Or—Case v Northern Pac Termi¬ 
nal Co, 160 P2d 313, 176 Or. 643 
Pa.—^Haller v Pennsylvania R Co, 
159 A 10, 306 Pa. 98 
Tex —Texas & N. O R Co v Comp¬ 
ton, 136 SW2d 1113, 136 Tex 7— 
Attebery v, Henwood, Civ.App , 177 
S W 2d 95, error refused— Corpus 
Juris Quoted in Texas & N O R 
Co V. Beard, Civ App, 91 S W 2d 
1080, 1082, error refused. 

^2 C.J p 2'04 note 97. 

A railroad crossing is xn^e than 
pxd^Larlly dangerous if it is so pe¬ 
culiarly dangerous that prudent per- 
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for instance, that it is in a thickly populated town 
or city,3 9 that the view of the track is obstructed 
either by the company itself,40 or by other objects 
proper in themselves,4i or by the configuration of 
the land,42 or that the crossing is one which, for 
any reason, a reasonably prudent person in the ex¬ 
ercise of ordinary care could not use with safety,43 
or that the crossing is a much traveled one,44 and 
the noise of approaching trams is rendered indis¬ 
tinct and the ordinary signals difficult to be heard 
by reason of bustle and confusion incident to rail¬ 
road or other business,45 or by reason of some other 
such cause 46 

In determining whether a railroad crossing is 
extrahazardous within this rule, each case must 
be viewed in the light of its own facts.47 it has 


been held that, unless the railroad company knew, 
or in the exercise of ordinary care should have 
knowm, of the hazardous condition of the crossing, 
it IS not negligent,48 but it is held to have recog¬ 
nized the dangerous character of the crossing 
where it has maintained a flagman there49 or erect¬ 
ed gates,®5 or where a statement was made to a 
public officer that plans for maintaining certain 
safeguards were under consideration 

Unless required by statute, a railroad company 
ordinarily is under no obligation to keep a flag¬ 
man at the crossings of public country roads® ^ 
or private roads,53 or at a crossing which is in a 
sparsely settled locality,®4 as in a residence dis¬ 
trict,®® or at a branch line street crossing,®® or 
at a flag station,®^ or at a crossing in a small town 


sons cannot use it with safety unless 
extraordinary means are used to ap¬ 
proach such place—Hopp v North¬ 
ern rao Ry* Co., 147 P2d 960, 20 
Wash 2d 439. 

Crosslugr held ttot extraordinarily 
hazardous 

(1) In general 

La—^Natal v. Louisiana & A Ry. 

Co., 137 So, COO, 18 LaApp 60 
Tex—Thompson v St. Louis South¬ 
western Ry. Co of Texas, Civ 
App., 65 SW.2d 1084 
Wash.—^Hopp V Northern Pac. Ry 
Co., 147 r 2d 960, 20 Wash 2d 439 

(2) Pact that approaching motor¬ 
ist’s view In direction from which 
train was approaclilng grade cross¬ 
ing was solidly obstructed did not 
of itself make the ciossing an un¬ 
usual hazard so as to roquixe rail¬ 
road to maintain a mechanical sig¬ 
nal, warning device, or watchman at 
the crossing.—Pish v Southern Pac 
Co, 143 r,2d 917. 173 Or 294, re¬ 
hearing denied 146 P 2d 991, 173 Or 
294. 

At ntglLt 

Plngman held unnecessary at night 
at city crossing little used by trafllc, 
except during daytime —Moschetto 
v. Illinois Cent, R Co, 131 So 600, 
16 LaApp 506 

39. U S.—Ranatrom v, Oregon Short 
Lino R Co, D C.ldaho, 18 PSupp 
266. 

Kan—Johnson v. Union Pac R Co, 
143 P2d 630, 167 Kan 633 
Xj(i —Robertson v. Missouri Pac R 
Co, APP, 166 So. 627, rehearing 
doniba 1,67 So 106. 

Or.—Case v. Northern Pac ’ Termi¬ 
nal Co, 160 P.2d 318, 176 Or 643 
>Pex.—Odj^us Juris dnoted lu Texas 
& N 0 R Co. V Beard, Civ App, 
01 S.W.2d 1080, 1082, error re¬ 
fused. . . . 

62 C.J P 204 note 98. 

40. Kan—Johnson v. Union Pac R 
Co., 143 P,2d *630# 167 Kan 638. 

•p^x.---Oorpu8 juris quoted in Texas 


& N. O R. Co V. Beard, Civ App , 
91 SW2d 1080, 1083, error re¬ 
fused 

52 C.J p 204 note 99. 

Box cars 

Or—^Pish V. Southern Pac. Co, 143 
P2d 917, 173 Or 294, rehearing 
denied 146 P 2d 991, 173 Or 294 

41- Kan—^Johnson v. Union Pac R 
Co, 143 P2d 630, 167 Kan. 633 

Tex—Ckirpus Jims quoted in Texas 
& N O R Co V, Beard, Civ App, 
91 S.W 2d 1080, 1082, error refused 
52 C J. p 204 note 1 

42- Mass—^Hubbard v Boston, etc, 
R. Co, 38 N.m 366, 162 Mass 132 

Tex.— Corpus Juris quoted in Texas 
& N O. R Co. V. Beard, Civ.App, 
91 S.W 2d 1080, 1082, error refused 
Surrounding physical conditions 
A railroad was required to main¬ 
tain flagmen to warn the public of 
the approach of trains at crossing 
which was extraordinarily hazardous 
because of surrounding physical con¬ 
ditions obstructing the views of 
those using the crossing.—^Martin v. 
Yazoo & M R Co, LaApp., 181 So. 
671. 

43. Tex — Corpus Juris quoted In 
Texas & N O. R Co v Beard, Civ 
App, 91 SW.2d 1080, 1082, error 
refused 

62 C J. p 204 note 8. 

44. US —^Ranstrom v Oregon Short 
Line R Co., DC.Idaho, 18 PSupp 
256 

InsuSlolent basis 

, It has been held, however, that the 
circumstance, without more, that a 
crossing is greatly frequented by 
travelers is insufhcient as a basis 
on which to predicate negligence of 
railroad from failure to maintain 
'watchman there'—^Eggleston v Lou¬ 
isiana & A. Ry Co, La,App., 192 So 
774. 

45. Kan—Johnson v Union Pac R 
Go, 143 P.2d ,630, 157 Kan 633 ^ 

Tex — Corpus Juris quoted Ih Texas 
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& N O R Co V Beard, Civ Apr, 
91 S W 2d 1080, 1082, error refused 
52 C J p 304 note 4 

46- Tex —Corpus Juris quoted in 
Texas & N O R Co v Beard, Civ 
App, 91 S.W 2d 1080, 1082. error 
refused 

52 C J p 204 note 5 

47. Or—Case v Northern Pac Ter¬ 
minal Co.. 160 P2d 313, 176 Or 
643 

48. Tex-—Galveston, etc, R Co v 
Burr, Civ App, 291 S.W. 299 

52 C J P 204 note 6 

49. La—^Martin v. Yazoo & M R 
Co , App, 181 So 571 

53 C J P 204 note 7 

50. N J —^Record v Pennsyl^ ania R 
Co, 72 A. 62, 76 N.JLaw 800 

51. NJ—State v. New York, S & 
W R Co., 139 A 883, 104 N J Law 
226, amrrned 142 A 918, 105 NX 
Law 253 

52. La—^Alanza v Texas & P Ry 
Co , App , 82 So 2d 341. 

52 C J p 204 note 10. 

53. Iowa—Graves v. Chicago, etc, 
R Co, 222 NW. 344, 207 Iowa 30 

Delegated duty 

Rule that maintenance of gates 
at a crossing is a nondelegable duty 
of railroad is inapplicable to case of 
private Crossing, where company 
contracted with railroad to maintain 
and operate crossing gates at pri¬ 
vate crossing, railroad was entitled 
to assume, in absence of notice to 
contrary, that company would per¬ 
form its undei taking.—Peppin v 
Boston & M. R R„ 169 A. 877, 86 N. 
H 396 

54. N J —Telfer v. Northern R, Co, 
80 NJLaw 188. 

55., in—Opp v Pryor, 128 NB 580, 
294 Ill 538. 

66. Me —rUyer v, Maine Cent. R. Co , 
113 A 26, 120 Me. 164 
57. La—Savage v Tremont Lumber 
Co , 3 La App. 704. 
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or village,5 8 or where, although the view is ob¬ 
structed, the train could have been seen by the per¬ 
son injured before he reached the track, and the 
ordinary signals were adequate to apprise him of 
the danger.59 The duty of a railroad company 
to provide a flagman at a crossing cannot be in¬ 
ferred alone from the fact that trams are oper¬ 
ated over the crossing at high speed.®® Where a 
company obeys an order of a public service com¬ 
mission and provides certain safeguards, it is not 
negligent m failing to maintain gates or a flag- 
man.®^ 

Crossing obstructed by train or cars. Ordinarily 
railroads are under no duty to station an emplo^’ee 
at a crossing to warn travelers that the crossing is 
obstructed by a train, or part thereof,®2 or to main¬ 
tain a gate under such circumstances,®® where con¬ 
ditions at the crossing are not of such an unusual 
and dangerous nature as to make it necessary to 
take such precautions,®^ since the primary purpose 
of gates and watchmen at crossings is to warn 
travelers of approaching trains, not of standing 
ones.®® Accordingly, negligence on the part of the 
railroad company is not established by the fact 
that an automobile collides with a tram standing on j 


a crossing unprotected by a gate, flag, or light,®® 
or where signal flags are absent, where such flags 
are for the guidance of employees and not travelers 
upon the highwaj^ ®'^ However, a railroad com¬ 
pany may be required to provide a watchman at 
an abnormally dangerous crossing where circum¬ 
stances make his use reasonably necessary to give 
warning of cars already on a crossing, whether 
standing or passing, as where a crossing is more 
than ordinarily dangerous because of obstructions 
interfering with visibility®® or because of weather 
conditions, such as fog, rendering visibility poor.®® 
So where a railroad company permits a box car to 
remain across a walk used by pedestrians, without 
posting a flagman in a proper position to warn of 
the approaching trains, the company has been held 
negligent ^0 

b. Maintenance and Operation 

(1) In general 

(2) Duties of flagmen or gatemen 

(3) Construction and sufficiency of gates 

(4) Operation and attendance of gales 

(1) In General 

If a railroad company assumes the duty to maintain 


68. Va—Atlantic Coast Line R Co 
V Clements, 36 S E 2d 553, 184 Va. 
656. 

52 C.X p 204 note 16. 

69. Ky.—^Louisville, etc, R Co v. 
Cummins, 63 S.W 694, 111 Ky 333, 
23KyL 681. 

60. US —Latham v Staten Island 

R. Co., C.CNJ, 150 P 236. 

GX. Me.—^Labbe v Maine Cent. R 
Co, 120 A 425, 122 Me 403. 

62. US—Good V Atlantic Coast 
I^ne R Co, C.CAPla, 142 P2d 
46. 

Cal —^Mallett v Southern Pac Co, 
68 P2d 281, 20 CalApp.2d 600— 
Dunlap V. Pacific Electric Ry. Co, 
56 P 2d 894, 12 Cal App.2d 473 
Ind.—^Pennsylvania R Co. v. Huss, 
180 NB. 919, 96 IndApp. 71. 

Ky.—Scarbrough v Louisville & N. 
B. Co.. 124 SW.2d 88, 276 Ky 292 
—^Louisville & N. R. Co v. Misch- 
el's Adm'x, 114 SW.2d 116, 272 
Ky 296 

La.—Arnold v Illinois Cent. R Co, 
App, 2C So.2d 76, rehearing de¬ 
nied 33 So 2d 98—Cuccia v. Gulf, 
M. & N. R. Co, APP, 180 So. 613. 
Mont.—^Broberg v Northern Pac Ry 
Co., 182 P2d 851, 120 Mont 280 
Or.—Rogers v. Southern Pac Co, 227 
P,2d 979—^Finn v Spokane, P & 

S. Ry Co, 214 P 2d 364, opinion 
adhered to 218 P 2d 720. 

Pa—Celia v. Pennsylvania R. Co., 70 
A 2d 638, 364 Fa. 82 
Tenn —^Tennessee Cent. By. Co v 
Schutt, 2 Tenn App 514. 


Wash—^Webb v. Oregon, Washington 
B & Nav Co, 80 P2d 409, 195 
WsiSh 155 

Duty to warn of obstructions see su¬ 
pra S 725 b. 

Existing fact 

Bailroad company is not under du¬ 
ty to station employee at highway 
crossing to warn travelers on high¬ 
way or to maintain signal gates or 
other devices when train or any part 
thereof is occupying crossing, since 
law does not require that informa¬ 
tion be given of existing fact that 
ordinary observation will disclose — 
New Tork Cent B Co. v Casey, 14 
NE2d 714, 214 Ind 464, followed 
in Dyer v New Tork Cent R Co, 
14 NE2d 719, 214 Ind 696, rehear¬ 
ing denied 17 NE.2d 839, 214 Ind 
695 

63. US —Good V Atlantic Coast 
Line R. Co , C C .A Pla, 142 P 2d 
46. 

64. La—Aaron v Martin, App, 172 
So. 840, afilrmed 177 So 242, 188 
La. 371—Aaron v Martin, App, 
167 So 106—^Plummer v Gulf, M 
& N. R Co, App., 163 So 322 

Miss—^Illinois Cent R Co. v. Mc¬ 
Neil, 39 So 2d 490, 205 Miss 807 
N C.—Chinnis v Atlantic Coast Line 
R. Co, 14 S E 2d 600, 219 N C. 528. 
Tex.—Texas & N. O R Co v. Davis, 
Civ.App, 210 S.W 2d 196, refhsed 
no reversible error. 

66. Ind —^Morley v. Cleveland, C, 
C & St L. R Co, 194 NE 806, 100 

1352 


‘ IndApp 616—^Pennsylvania R Co 
V. Huss, 180 NB 919, 96 IndApp 
71. 

66. U S.—Corpus juris quoted ia 
Mabray v. Union Pac. R Co, D 
CColo, 5 FSupp 397, 400 

Mont —^Jarvella v Northern Pac Ry 
Co, 63 P 3d 446, 101 Mont 102 
Tex —Texas & N O. Ry Co v 
Adams, Civ App, 27 S W 2d 331, er¬ 
ror dismissed. 

52 C J p 205 note 20 
Standing freight car 

The company was not held liable 
for failing to post a person with a 
lantern at a crossing to warn motox- 
ists of a standing freight car.—Scott 
V Delaware, etc, R Co, 226 NTS 
287, 222 App Div. 409 

67. U S —Corpus Juris quoted in 
Mabray v Union Pac R Co, D C 
Colo, 5 F'Supp. 397, 400 

NT—Schwartz v. Hudson River R 
Co, 27 N T Super 347. 

68. Ark—^Hawkins v Missouri Pac 
R. Co, 228 S W.2d 642—^Fleming 
V. Missouri & A Ry Co., 128 S W. 
2d 986, 198 Ark. 290. 

La—Aaron v. Martin, App, 172 So. 
840, affirmed 177 So 242, 188 La. 
371. 

Mont—^Broberg v. Northern Pac, Ry. 
Co. 182 P.2d 861, 120 Mont 280 

69. La—Arnold v. Illinois Cent R. 
Co, App, 32 So 2d 76, rehearing 
denied 33 So.2d 98. 

70. La.—Gragnon v. New Orleans, 
App , 118 So 791, 
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a flagman or gate, It is bound to perform the duty with 
due care and employ fit and competent persons; and, 
where a flagman has constantly been maintained at a 
crossing, unless reasonable notice be given the traveling 
public a withdrawal of such service may constitute neg¬ 
ligence. 

If a railroad company assumes the duty to main¬ 
tain a flagman or gate, it is bound to perform the 
duly with due care,*^! and whether or not the duty 
has been imposed by law is immaterial 72 It has 
been held, however, that the failure of the com¬ 
pany to operate gates, where there is no statutory 
requirement therefor, is not negligence where the 
exercise of due care did not require the mainte¬ 
nance of the gate under the circumstances prevail¬ 
ing at the time of the accident.73 The fact that 
maintaining watchmen on both sides of the train 
at a crossing might have averted a collision does 
not show that a railroad guarding only one side 
was ncgligent.74 An order by a town council re¬ 
quiring a flagman at a certain crossing, without 
specifying the time for so doing, requires a flag¬ 
man both by night and by day.75 

A railroad which selected a watchman to con¬ 
trol a private crossing constructed for use by a 
contractor has been held responsible to persons 
entitled to use the crossing for the watchman’s 
ncgligcnce.76 A brakeman engaged in switching 
cars who was not a regular flagman for a cross¬ 
ing, but who acted in that capacity by giving a 
signal to a motorist that the crossing was clear, 
and the brakeman’s employer, were bound by the 
brakeman’s conduct to be measured by the gen¬ 
eral rules applying to flagmen, in determining the 
liability of the railroad for injuries to a motorist 
struck by a train at the crossing 77 

Fitness or competency of flagmen or watchmen. 


Where a flagman or watchman is employed at a 
public highway crossing, until the public has become 
accustomed to regard his presence or absence as 
one of the evidences of the approach of trams, or 
otherwise, it is part of the company’s duty to keep 
a fit person there whose conduct will not be liable 
to mislead and deceive the traveling public ,78 thus 
it IS negligence to provide a watchman who is in¬ 
capable of reasonably discharging his duties be¬ 
cause of any physical disability,79 such as age^O 
or epilepsy 81 It has been held, however, that the 
railroad company is not liable for negligence in 
employing and retaining an incompetent flagman,82 
but is liable only for his negligence which vras 
the proximate cause of an injury.83 

Withdrawal of flaginan. Where a flagman has 
constantly been maintained at a crossing, unless 
reasonable notice be given the traveling public a 
withdrawal of such service may constitute negli¬ 
gence,®^ but where a company voluntarily in¬ 
stalled an automatic signal at a crossing to lessen 
the hours a watchman is maintained there sudi 
partial withdrawal is not negligence,85 although 
travelers are not given notice of such shortening 
of a watchman’s hours on duty. 8 6 The company 
may, however, abandon the keeping of a flagman at 
any time without being negligent where his purpose 
IS only to prevent collision between the cars of two 
different railroads 87 Where there was no cus¬ 
tom of a railroad to flag a crossing for the tram 
involved in the accident but only to flag through 
trains, and the rzulroad posted no notice specify¬ 
ing that the crossing would be flagged for the tram 
involved in the accident, the railroad has been held 
under no duty to protect the crossing for the tram 
involved 88 


71. Ill —Oorpus JToriff cit«d la 

Oreenfleld v. Torminal H Ass'n of 
St Louis, 6 N.S3.2d 888, 890, 289 
IU,App, 147, 

Mo—Corpus JTitris cited la Holman 
V. Terminal R. Ass*n of St Louis, 
App., 126 SW.2d 627, 630. 

NJ,—Girardin v. New Tork & Long 
Branch R Co.. 76 A 2d 31, 9 N.J 
Super 276, 

62 C.J. p 205 note 24. 

72. Ill —Corpus Juris cited la 
Greenfield v. Terminal R Ass'n of 
St Louis, 6 N.S:2d 888, 890, 289 
I11.APP 147 

62 C X p 206 note 26. 

Custom 

In action for collision between 
truck and train, where plalntifC 
showed custom to keep flagman on 
crossing, proof that employees of 
railroad knew that persons using 
crossing were aware of, and relied 
on, observance of, custom, was not 


essential—Scott v Missouri »Pac R 

Co, 62 SW2d 834, 833 Mo 374 

73. Ark —^Missouri Pac. R Co. v. 
Hood, 135 S'W2d 329, 199 Ark 620. 

74. Ark —Missouri Pac R Co v 
Price, 83 S.W 2d 366, 182 Ark 801 

75. RI—Wilson v New York, etc, 
R Co, 29 A. 300, 18 RI. 698 

76. US—Erie R. Co v Firth, C C. 
ANJ, 42 F2d 36, certiorari de¬ 
nied 51 set 78, 282 US 872, 76 
LBd 771 

77. Ariz—^Atchison, T & S F R. 
Co V Hicks, 166 P 2d 167, 64 Ariz. 
15 

78. N. Y —^Warner v New York 
Cent R Co, 46 Barb 299, reversed 
on other grounds 44 N.Y 466 

Wash—Ray v. Hines, 203 P 929, 118 
Wash. 630. 

79. Mo.—McNamara v Chicago, 

etc, R Co. 103 SW. 1093, 126 Mo 
App 152 


80. Mo —McNamara v. Chicago, 

etc, R Co , supra 

81. La—^Ryan v Louisiana R, etc, 
Co, 83 So. 871, 146 La. 40 

82. Ind—^Lake Ene, etc, R Co. v 
Griswold, 126 NE 783, 72 Ind 
App 265. 

83. Ind—^Lake Erie, etc, R Co. v 
Griswold, supra 

84. WIs—^Bluhm v Byram, 214 N 
W 364, 198 Wis 846 

62 C J p 207 note 95. 

85. Md —^Pennsylvama R Co v 
Yingling, 129 A 36, 148 Md. 169, 41 
ALR 398 

86. Md —^Pennsylvania R Co v 
Yingling, supra. 

87. N.Y —O’Reilly v. Brooklyn 

Heights R Co, 81 N.Y S. 672, 82 
App Div 492. 

88. N.J—Mente Bros v Pitney, 46 
A 2d 809, 184 N.JLaw 211. 
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(2) Duties of Flagmen or Gatemen 

(a) In general 

(b) Warnings or signals of approach of 

trains 

(a) In General 

Where a flagman is employed or a gate established, 
the person in charge is bound to perform his duties 
With reasonable care and prudence, and a failure to do 
so IS negligence for which the railroad company is liable. 
It is negligence for a gatekeeper or f.agman to leave his 
post, knowing that an engine is approaching, without 
giving some signal of danger, but after a tram has 
reached the crossing the duty of the gatekeeper or flag¬ 
man ends as to that tram and he may then leave his 
post of duty. 

Where a flagman is employed or a gate estab- 
lished, the person in charge is hound to perform 
his duties with reasonable care and prudence, and 
a failure to do so is negligence for which the rail¬ 
road company is liable.^® On the other hand, a 
flagman or watchman is not negligent if he acts 
with due care under the circumstances, 90 and it 
has further been held that an act done by a cross¬ 
ing watchman on a sudden emergency when life is 


apparently in peril, although it is not the wisest 
action he could have taken, does not constitute neg- 
ligence.91 

The public has a right, when the gates are open, 
or the flagman not in his accustomed place of dut>, 
to presume, in the absence of knowledge to the 
contrary, that the gateman or flagman is properly 
discharging his duties, and it is negligence for a 
gatekeeper or flagman to leave his post, knowing 
that an engine is approaching, without giving some 
Signal of danger.92 After the tram has reached 
the crossing, however, the duty of the gatekeeper 
or flagman ends as to that tram,93 and such per¬ 
son IS not negligent in then leaving his post of 
duty,94 since the train itself is then a sufficient 

warning. 95 

The flagman must station himself in such a posi¬ 
tion as to give adequate warning to those aliout to 
cross 96 A flagman is not standing at the crossing 
when he is at one end or at the side of a cross¬ 
ing over a large number of tracks,9*^ but he is not 
expected to look both vrays in the street at once oi 
to stand on both sides of the crossing.98 


89. Ill—V Illinois Cent R 
Co , 25 N B 2d 104, 303 Ill App 292 

>Iass —Quinby v. Boston & M. R 
R, 61 NB2d 853, 318 Mass 438, 
160 A L.R. 724. 

Mo—Holman v Terminal R Ass'n 
of St, Louis, App., 125 S.W 3d 627 
NJ—^Fine & Jackson Trucking Cor¬ 
poration V. Lehigh Valley R Co., 
166 A. 184. 110 NJ.Law 386 
Okl —^Kurn v. Youngblood, 143 P 3d 
983, 193 Okl 299 
52 C J. p 205 note 32. 

SmpXoyee of contractor 
Where contractor repairing road 
stationed crossing tender at railroad 
crossing to warn travelers, if rail¬ 
road relied wholly on crosi^ing tender 
to give necessary warning, railroad 
adopted him as its agent to perform 
that duty and w'ould be answerable 
for his negligence, and railroad could 
not escape liability for collision re¬ 
sulting because of crossing tender's 
negligence on ground that as to rail¬ 
road crossing tender was a mere 
■volunteer—^Lemieux v. Leonard 
Const. Co, 66 A 2d 189. 73 RI. 338, 
reargument denied 68 A.2d 626, 73 R 
I 338 

90. Pa—^Mayer v Pennsylvania R 
R, 33 A.2d 474, 153 Pa.Super 186 

!rime to cross in safety 

(1) Pact that crossing watchman 
waved stop signal and commanded 
motorist to turn back did not au¬ 
thorize recovery against railroad for 
motorist's death, resulting when mo¬ 
torist, turmng automobile around, 
became confused and backed car in¬ 
to tram, notwithstanding watchman 


knew motorist had time to cross 
tracks safely.—Chumley v Louis¬ 
ville &N R Co, 165 S B 917, 45 Ga 
App 732. 

(2) Where driver of automobile 
approaching four-track grade cross¬ 
ing failed to stop, look, and listen, 
and did not heed watchman's warn¬ 
ing until automobile had started 
across first track, and because of his 
inexpertness as a driver stalled on 
second track on which passenger 
train was approaching, mere fact 
that if watchman had said nothing 
automobile probably would have 
cleared approaching train by a few 
seconds did not establish negligence 
on part of watchman which would 
authorize a recovery by guest m au¬ 
tomobile against railroad—Mayer v. 
Pennsylvania R. R, 33 A 2d 474, 153 
Pa Super. 186. 

91. Ky—^Louisville & N. R. Co v. 

‘ Henry's Adm'r, 66 S W 2d 818, 252 
i Ky 278, 

I Pa.—^Ployd V Philadelphia & Read- 
! ing R, 29 A 396. 162 Pa 29—May¬ 
er V, Pennsylvjuiia R R., 33 A 2d 
474, 163 Pa Super 186 

92. Mo —^Holman v Terminal R 
Ass'n of St Louis, App, 126 S W. 
2d 527 

NT—^Dombroski v New York Cent 
■R. Co, 8 N T S 2d 619, affirmed 12 
N Y S 2d 243, 267 App Div 916, 

reargument denied 14 N.Y S.2d 496, 
257 App Div 1044. 

52 C J p 205 note 33 

93. IT S.—Corpus Juris gnoted in 
Pollard V Davis, CCA.Ala, 93 P 

i 2d 193, 195—Corpus Juris quoted 
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la Mabray v Union Pac R Co, D 
CColo, 6 PSupp 397, 400 

Ala—^Pollard v. Rogers, 173 So 881, 
234 Ala 92—Corpus Juris quoted 
la Southern Ry Co v Lambeit, 
160 So. 263, 264,.230 Ala. 162 

52 C J. p 205 note 34. 

94. US —Coriius Juris quoted ia 
Pollard V. Davis, CCA Ala, 93 P. 
2d 193, 195— Corpus Juris quoted 
ia Mabray v Union Pac. R. Co, 
DC.C 0 I 0 , 6 PSupp 397, 400 

Ala.—^Pollard v Rogers, 173 So 881, 
234 Ala 92— Corpus joxxs quoted 
ia Southern Ry Co v Lambert, 
160 -So. 262, 264, 230 Ala 162 

Me—^Huntington v Bangor, etc, B 
Co, 74 A 802, 105 Me. 363, 

95. U.S — Corpus Jans quoted ia 
Pollard V Davis, CCA.Ala, 93 P 
2d 193, 195— Corpus Jons quoted 
ia Mabray v. Union Pac R Co, 
DC Colo, 6 PSupp 397, 400 

Ala—^Pollard v Rogers, 173 So 881, 
234 Ala 92— Corpus Juris quoted 
la Southern Ry Co v Lambert, 
160 So 262, 2t>4. 230 Ala 163 

Me —^Huntington v Bangor, etc , R 
Co. 74 A 802, 106 Me. 363. 

96. ‘La—^Polizzi v Louisiana Ry «Ss 
Nav Co. 131 So 611, 14 La App. 
442 

97. U S — Corpus Juris quoted la 
Mabray v Union Pac. R Co, DC 
Colo. 5 PSupp 397, 400 

La—^Roby v Kansas City Southern 
R Co, 68 So 696, 130 La 880, 41 
LR.A..NS, 866. 

98fc U.S ^Baltimore & O R Co v. 
Shaw, C.C A Del., 85 P.2d 410— Cor- / 
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Duty to stop approaching trains Where a flag¬ 
man discovers that his warning is undiscovered 
or unheeded, it has been held his duty to flag the 
approaching tram when this can be done before the 
danger is imminent,!'9 since the tram and traveleis 
both have the right to use the crossing;! but a 
flagman is not generally required to stop a train 
to allow travelers to cross,2 and where a flagman 
fails to stop trains which might strike am automo¬ 
bile which has stalled upon the tracks there is no 
negligence.® 

Duty to assist in controlling horses. It has been 
held not the duty of a flagman to hold the heads 
of horses while a train is passing.^ 

(b) Warnings or Signals of Approach of 
Trains 

It Is the duty of a flagman or watchman to use rea- 
sonable care to know and give timely warning of the 
near approach of trains so as to avoid a collision, and the 
railroad company is liable if the flagman or watchman 
fails to give any warning, as by failing to raise a flag 
or stop sign, or If he erroneously signals a person to 
cross as the tram Is approaching. 

It IS the duty of a flagman or watchman to use 
reasonable care to know and give timely warinng 


of the near approach of trains so as to avoid a 
collision,5 and also to enable a traveler approaching 
a crossing, in the exercise of reasonable care, to 
protect himself against other accidents,^ as from 
the acts of frightened animals ^ The public has 
a right to rely on a reasonable performance of that 
duty * Since the mere presence of a watchman is 
insufficient to constitute a warning,the company 
IS liable if the flagman or watchman neglects to 
give any warning,as by failing to raise a flagi^ 
or stop sign A watchman should warn of the 
approach of a hand car as well as of trains,al¬ 
though the statute requires a warning only for 
trains.i^ 

Sufficiency, A railroad sufficiently complies with 
the order of a public utility commission to maintain 
a flagman at a crossing by providing a man whose 
duty it is to warn the public by waving a flag,!® 
and if he so warns the public it is sufficient,!® 
and It is not important that he does not stand in 
the exact middle of the highway!'^ or that he waves 
a white flag!8 or a white lantern.!® Warning 
should be given in such a manner that it will be un¬ 
derstood by the ordinary person under such cir- 


ptL8 Juris quoted In Mabray v. Un¬ 
ion Pac It Co, D.C.C 0 I 0 -, 5 F. 
Supp. 397, 400. 

99. Ala.—Alabama Great Southern 
R Co. V. Anderson, 19 So 610, 109 
Ala 299. 

Puerto Rico.—^Domingruez v. Porto 
Rico R, etc, Co, 19 Puerto Rico 
1034 

1. Puerto Rico—^Dominguez v Por¬ 
to Rico R, etc, Co, supra. 

2. Utah—Graham v, Offden Union 
R. etc, Co., 266 P. 604, 71 Utah 
366 

CrooBizLsr tender need not leave 
post at crosflingr to save automobile 
without passengers which is stalled 
upon tracks—S. B Rand Transp Co 
V Boston & M. R Ro 173 N.B. 647, 
27S Mass 827. 

3. Mass.—S. B Rand Transp Co v. 
Boston & M, R R, supra 

NT.—Carnochan v Brie R Co„ 144 
NT.S. 1108, 169 AppDiv. 406 

4. Ill—Fuller V Peoria, etc,, R. Co, 
164U1APP 886. 

5. Arlz,—Atchison, T & S F. R Co, 

V. Hicks, 166 P 2d 167, 64 1® 

62 C J P 206 note 39. 

When to cross or not to cross 
Railroad watchman has dhty to 
either warn people when not to cross 
tracks or to signal them to cross — I 
Mayer v. Pennsylvania R R, 83 A 2d ! 
474, 163 Pa Super 186 
SToldce held suflQLolent I 

(1) If flagman stood at railroad j 


crossing holding a stop sign in plain 
sight of occupants of motor vehicle 
as they approached crossing, ade¬ 
quate notice of approach of train 
was given, precluding recovery for 
deaths of occupants in crossing ac¬ 
cident—^McKelvey v Delaware, L & 
W R Co, 300 N.TS. 1263, 263 App 
Div 109 

(2) Where railroad crossing 
watchman by whistling, shouting, 
and gesticulating did all in his pow¬ 
er to prevent approach of automo¬ 
bile bearing plaintiif into a position 
of danger, plaintiff could not rely 
for a recovery against railroad on 
any deceptive assurance of safety — 
Mayer v Pennsylvania R. R, 33 A 
2d 474, 153 Pa Super 186. 

6. Tex—Bell v Texas, etc, R. Co, 
Civ App , 70 'S W 673. 

62 0 J p 206 note 40 

7. Ind—^Pennsylvania Co. v. Fertlg, 
70 N.B 834, 34 IndA^pp 459 

Iowa—^Hart v Chicago, etc, R Co, 
7 NW 9, 9 NW. 116, 66 Iowa 166, 
41AmR 93. 

8. Tenn—^Pollard v. Beene, 95 S.W 
2d 942, 20 Tenn App. 83. 

62 C.J. p 206 note 42. 

9. Mo.—Montgomery v Missouri 
Pac. R. Co, 79 SW. 930; 181 Mo. 
477. 

10. Mo—^Ellington v Chicago, R I 
& P. Ry. Co., App., 46 S.W.2d 106 

62 C.J. p 206 note 44. 

11. N.T—^McGovern v. New York 
Cent, etc., R Co, 67 N.T 423. 

1 ' 35 ' 5 ‘ 


5 C —^Butler v. Southern R Co Car¬ 
olina Div, 73 SB 1S6, 90 SC 272. 

12. Ark—^Missouri Pac R Co v 
Bivins, 4 6 W2d 628, 176 Ark 737 

13. Tenn —Tennessee Cent R Co 
v Gilbert, 174 S W. 812, 131 Tenn 
201 

14. Tenn —Tennessee, etc, R. Co v. 
Gilbert, supra. 

15. Conn—^Borglum v New Tork, 
etc, R. Co, 96 A. 174, 90 Conn 
52. 

16. Conn —^Borglum v. New York, 
etc, R Co, supra. 

17. Conn—^Borglum v New York, 
etc, R. Co., supra 

18. Conn —^Borglum v. New York, 
etc, R Co, supra. 

19. Wash —Tonnlng v Northern 
Pac Ry Co. 39 P 2d 1002, 180 
Wash 374 

No invltatioiL to cross 

Fact that gateman at raalroad 
crossing waved white and not red 
lantern did not constitute invita¬ 
tion to truck driver to cross tracks 
in front of approaching tram so as 
to render railroad liable for death 
of truck driver where automatic red 
lights were properly working and 
there was no evidence that truck 
driver had any reason to believe 
white lantern was an invitation to 
cross tracks—Rohthstein v Boston 

6 Maine R. R., 2 N.B 2d 205, 294 
Mass 423. 
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cumstances to be a warning of danger .20 Where 
the gates at a crossing are lowered, a further warn¬ 
ing need not be given, since such gates are in them¬ 
selves a sufficient warning 21 

Time The railroad company is responsible 
w’here the flagman does not give a warning until 
the traveler is in great danger ,22 especially where 
the view of the approaching train is obstructed^S 
and no signals are given by it.24 It has been held 
that a flagman should allow travelers time to cross 
at ordinary speed with a fair margin of safet 3%26 
but where it is apparent that the traveler can cross 
in safety, the train being sufficiently far away, the 
failure to give warning is not necessarily negli- 
gence.26 Thus a flagman is not bound to allow a 
margin of safety for a stalling automobile, where 
such stalling upon the tracks would not be antici¬ 
pated by a prudent person.27 It has been held that 
the signal should be given to the driver of a team 
at such time as would enable the driver to stop 
without his horses being dangerously frightened, 
if they are ordinarily well broken and gentle,28 
or, if they are not, to turn around and drive to a 

point of safety.2d 

Effect, Where a watchman or flagman errone¬ 
ously signals a person to cross who is then struck 
by a train, the company is liable.^o Where cross¬ 
ing gates were not lowered, the mere fact that the 
flagman attempted to signal the person injured 


not to cross does not free the railroad company 
from negligence unless such signal was given in 
time for such person, by the exercise of reasonable 
care, to avoid the injury 31 

(3) Construction and Sufficiency of Gates 

Gates should be constructed so that they may be 
seen, and tt may be negligence not to place lights on the 
arms of gates. 

Gates should be constructed so that they can be 
seen.32 They need not be strong enough to with¬ 
stand the shock of a runaway team colliding there- 
with.33 It IS proper to have gates on two different 
crossings operated by one gatekeeper in a tower.34 
A railroad is under no duty to a pedestrian to main¬ 
tain gates extending over the sidewalk as well as 
the street, since gates are not intended to make it 
impossible to go upon the tracks but only to give 
warning that a tram is approaching.35 

Lights, It may be negligence not to place lights 
on the arms of gates,36 but it is not necessary to 
have a light on the arm of the gate if other light¬ 
ing enables a person to see the arm of the gate.37 

(4) Operation and Attendance of Gates 

Where gates are established, It la negligence if they 
are not constructed, attended, and •maintained with ordi¬ 
nary care and prudence so as to give the proper warning 
of an approaching train; and nonuse of the accustomed 
gates at a crossing when trains are passing may in itself 
amount to negligence, or at least a circumstance from 
which negligence may be found. 


SO. Ill—^Deheave v. Hines, 217 HI 
App. 427. 

21. Ill—Chicago, etc, R Co v 

Wise, 69 NE 600, 206 Ill 453 

Md—State v Philadelphia, etc., R. 
Co, 78 A 730, 114 Md. 1 

22. La.—^Roby v. Kansas City 

Southern R, Co., 68 So. 696, 130 

La 880, 41 LRA»N.S, 356. 

62 CX p 206 note 56 

23. Ill—Chicago, etc, R Co v. 

Clough, 26 NE 664, 29 N.E 184, 
134 U1 586. 

24. Ill—Chicago, etc, R Co v. 

Clough, supra 

25. US—Philadelphia, B. & W. R 
Co. V. State of Maryland, 269 F. 
163. 170 CC.A. 231. 

When maargln of safety Insullloient 
Under watcliman’s duty to observe 
movement of trams and warn per¬ 
sons about to cross tracks of dan¬ 
ger, those who seek to cross are to 
be given a reasonable opportunity 
to get over safely with a safe margin 
added in view of chance that some¬ 
thing might occur to retard or en¬ 
tirely stop their progress, hence mar¬ 
gin of safety which permits but a 
bare crossing with but a few sec- I 
onds to spare if nothing happened is | 


insuflacient —^Mayer v. Pennsylvania 
R R, 33 A 2d 474, 163 Pa Super. 186. 

26. Tex—^BeU v Texas, etc, R Co, 
Civ App, 70 S.W. 573. 

27. NH—Osgood v Boston, etc., R. 
Co., 141 A 132, 83 NH. 262. 

28. Me—^Huntington v Bangor, etc, 
R Co, 74 A 802, 105 Me. 363. 

52 C J. P 206 note 61. 

29. Ky—^Louisville, etc, R Co. v 
Sights. 89 SW. 132, 121 Ky 203, 28 
KyL. 186. 

30. Ariz—^Atchison, T & S F R 
Co, V Hicks, 166 P 2d 167, 64 Ariz 
16 

Mass—Jones y. New Tork, N H & 
H R. Co, 176 N.B 487, 276 Mass 
139 

52 C J. p 206 note 63. 

Duty to observe signal 

Railroad company whose train¬ 
man, acting as watchman, sigrnaled 
traffic to cross crossing, had duty of 
observing such signal, with respect 
to company's liability for injuries re¬ 
ceived by plaintiffs who were ridmg 
in automobile which collided with 
train after receiving such signal — 
Pollard V. Beene, 95 S W 2d 942, 20 
TennApp 83 

31. Ill.—Chicago, eta, R. Co v 

1356 


Clough, 25 NB. 664, 29 NB 184, 
134 Ill 686. 

NT—^Fitzgerald v Long Island B. 
Co., 3 NTS 230, affirmed 22 NB 
1133, 117 NT. 663. 

32. Cal.—^Baldwin v Pacific Electric 
R Co, App, 273 P. 165, reheard 
274 P 72. 

62 C J. p 206 note 71. 

33. Mass —^Brooks v. Boston, etc., 
R. Co, 74 NE. 670. 188 Mass. 416. 

Barrier 

Gates at railroad crossings are not 
supposed to act as a barrier to run¬ 
away teams—^Huntington v Bangor, 
etc, R. Co, 74 A 802, 106 Me. 363 

34. Hass —^Brooks v. Boston, etc, 
R. Co., 74 NE 670, 188 Mass 416. 

35. US —'Witiak V Delaware & H 

R. Corp, DC Pa, 59 FSupp 1009, 
aflarmed, CCA, 163 P,2d 379 

NJ—Girardin v. New Tork & Long 
Branch R. Co.. 76 A 2d 31. 9 NJ 
Super. 276. 

36. NwJ —^Record v. Pennsylvania R. 
Co., 72 A 62, 76 N.JLaw 800, 

52 C J. p 207 note 74. 

37. Ky.—McDonald v. Covington, 
etc, BI R Transfer, eta, Co., 107 

S. W. 726, 32 KyL 992. 
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Where gates are established, it is negligence if 
they are not constructed, attended, and maintained, 
with ordinary care and prudence, so as to give the 
proper warning of an approaching tram,38 and also 
to prevent collisions between travelers ,39 but the 
existence of safety gates at a crossing does not 
make the railroad an insurer of a pedestrian’s safe¬ 
ty in crossing the tracks The gates should be 
operated so as not to injure a passer-by by the 
manner in which they are maintained or closed 
Where one side of the gates failed to operate, the 
condition has been held to be a trap ^2 Where 
crossing gates at a private crossing are out of re¬ 
pair but a few hours, the fact that trains passed 
the crossing frequently does not charge the rail¬ 
road with notice of condition of the crossing 
gatcs.^3 It has been held that a railroad’s failure to 
repair and operate gates at a crossing at which it 
is not required to maintain gates is not in and of 
Itself actionable negligencc.^^ 

Injuries occasioned by descending gates Open 
gates at a crossing have been held to be affirmative 
assurance to a traveler that he will not be im¬ 
periled m crossing by the descent of a gate arm 
Ordinary care requires a gatekeeper to keep the 
gates under control at all times,^6 and to keep his 
eyes constantly on the street while lowering them.^*^ 
The gatekeeper cannot presume that a pedestrian 
will not walk under a gate while it is being low¬ 
ered.^ 3 The railroad company is not liable where 
a stranger, without authority from the gatekeeper 
and while his back is turned, lowers the gates and 
injures a person crossing the tracks ^9 


Allowing gates to remain open. Nonuse of the 
accustomed gates at a street crossing when trains 
are passing may in itself amount to negligence, 
or at least a circumstance from which negligence 
may be found,^! except as to one who sees the 
tram going in front of him 52 So where a train 
IS allowed to approach too near to the crossing 
before the gates are lowered, the company may be 
held liable for the resulting injury.53 It is negli¬ 
gence not to lower the gates as required, although 
no person is seen approaching the tracks.54 

If the gates are required to be operated, but 
part of the day, a failure to operate them more 
than that is not negligence since travelers are 
presumed to know the law,‘55 but, where the com¬ 
pany voluntarily operates such gates, if it op¬ 
erates them only part of the day reasonable notice 
should be given of such hours 56 A railroad may 
not be deemed negligent for complying with an or¬ 
der of the commission requiring it to maintain 
at a crossing gates for use at certain times only as 
well as automatic signals, although the fact that 
the gates were open at other times might be mis- 
leading.57 Where the mechanism of such gates is 
out of repair, preventing operation of them, a rea¬ 
sonable alternative should be adopted to warn trav- 

elers.58 

§ 729. -Persons Entitled to Protection 

The protection of the rule requiring a flagman or 
gates at a crossing extends only to persons crossing the 
railroad tracks at such crossing by way of the highway, 
or to persons lawfully on the right of way and approach¬ 
ing the crossing. 


38. U S.—Surdyk v Indiana Harbor 
Belt B. Co, aCAIU, 148 F 2d 
795 

Ill—^Humbert v Lowden, 47 NBSd 
137, 317 Ill.App 638, reversed on 
other grounds 63 NE2d 418, 385 
Ill. 437, conformed to 66 NE2d 
323, 323 lUApp- 667—Nice v Il¬ 
linois Cent. R Co., 26 NE2d 104, 
303 Ill.App 292 

See Carlin v Michigan Cent. R 
Co, 189 Ill App 23. 

Ky.—LiouisviUe & N. R Co v Bell, 
126 SW2d 239, 276 Ky 778 

Mo,—^Homan v Terminal R Ass’n of 
St Louis, App., 126 SW2d 627 

N.J —Glrardin v NeW York & Long 
Branch R Co., 76 A 2d 31, 9 N J. 
Super 276 

Wash.—^Aores v. Great Northern Ry. 
Co., 6 P.2d 398, 166 Wash. 17. 

62 C J. P 207 note 76. 

39. Ky,—^Illinois Cent. R Co v 
RuofC, 183 SW. 653, 141 Ky. 628 

40. Wash.—^Aores v. Great Northern 
Ry. Co, 6 P.2d 398, 166 Wash. 17 


41. Pa.—Sgier v Philadelphia, etc, 
R Co, 103 A 730, 260 Pa 343. 

62 C J. p 207 note 78- 

42. Wis —Jorgenson v Chicago, 
etc, R. Co, 140 NW. 1088, 163 
Wis 108. 

43. NH—^Peppin v Boston & M R 
R„ 169 A. 877, 86 NH 395 

44. NT —^McKelvey v Delaware, L 
& W. R Co,. 300 NTS 1263, 253 
App.Div 109. 

45. Ala—Atlantic Coast Line R Co 
V. Ballard, 80 So 436, 202 Ala 364. 

ICan —Sager v Atchison, etc, R. Co., 
79 P 132, 70 Kan 604. 

46. Mo—O’Keefe v St Louis, etc, 
R Co, 83 S.W 808, 108 Mo App 
177. 

52 C J p 207 note 81. 

47. Mo.—O’Keefe v, St Louis, etc, 
R Co, supra. 

48. Mo—O’Keefe v. St Louis, etc, 
B Co, supra 

49. N.J—^Haines v. Atlantic City R 
Co, 46 A 695, 65 NJLaw 27. 60 
L.RA 862 
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NT—Tuohy v Long Island R. Co, 
85 NT.S. 824, 89 App.Div 198 

50. Va—^Norfolk & W Ry Co. v 
Wellons' Adm’r, 164 S.E 676, 165 
Va 218 

62 0 J p 207 note 86 

51. Kan—Chicago, etc, R Co v 
Durand, 69 P 366, 66 Kan 380 

52. Ill—^Theobald v. Chicago, etc, 
R Co., 76 Ill App 208 

53. Wash —Acres v. Great North¬ 
ern Ry Co, 6 P2d 398, 166 Wash 
17. 

54. Ill—Chicago, etc, R. Co v. 
Wise, 69 NB. 600, 206 Ill 463. 

55. Cal—Wyseur v Dayis, 209 P. 
213, 58 Cal App 698 

56. Cal—Wyseur v, Davis, supra. 

57. Me.—Johnson v. Maine Cent. R 
Co., 38 A.2d 884, 141 Me. 38 

58. Puerto Rico —Morales v Van- 
nina, 32 Puerto Rico 188. 

Wis—Jorgenson v Chicago, etc, R 
Co, 140 NW 1088, 163 Wis 108. 
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The protection of the rule requiring a flagman 
or gates at a crossing extends only to persons cross¬ 
ing the railroad tracks at such crossing by way of 
the highway,59 or to persons lawfully on the right 
of way and approaching the crossing,99 and not to 
persons approaching the crossing by wrongfully 
walking along the railroad track before turning 
onto the highway,®^ or to persons crossing outside 
the limits of the highway,92 or to other trespass- 
ers.93 

It may not be negligence on the part of the rail¬ 
road company not to provide gates or a watchman 
at a crossing where the person using such crossing 
is familiar with it,9^ or is not paying attention and 
the train is in clearer view than a flagman would 
have been,95 since a railroad company is not re¬ 
quired to keep a flagman to warn reckless travel- 
ers.99 It has also been held, however, that the 
railroad company is not relieved from its duly to 
provide a flagman, if required to do so, by the 
fact that a person approaching the crossing is fa¬ 
miliar therewith,®^ or by the fact that the injured 
person drove on the crossing believing the train 
which caused the injury to be standing still,®® 
and that the failure of the railroad company to pro¬ 
vide a flagman is no less negligence because the 
person using the crossing knew of such failure.®® 
Where the injured person knew one track was in 
use at the time and did not rely on the gates but 
on his own senses while crossing the track, it is 


immaterial whether he was within the class foz 
whose benefit such gates should be maintained.'^® 

§ 730. -Effect of Statutes or Ordinances 

Where safeguards at public crossings are prescribed 
by statute, ordinance, or order of a commission, It is 
negligence per se not to use such precautions, and such 
negligence is not excused by the taking of precautions 
other than the prescribed ones. The reasonable need for 
crossing protection in addition to the warnings required 
by statute is to be determined by the special and unusual 
dangers of the particular crossing. 

Where safeguards at public crossings are pre¬ 
scribed by statute, ordinance,or order of a com¬ 
mission, *^2 it is negligence per se not to use such 
precautions, as where the railroad company fails 
to comply with a statute, ordinance, or other gov¬ 
ernmental regulation with respect to having a flag¬ 
man,'^® or gates,or automatic signals,'7® or 
lights,*^® or signboards.'^^ So where, in violation 
of a municipal ordinance, the railroad company 
fails to place a light on a temporary obstruction 
in the street, the company may be liable for an 
injury resulting from such failure.*^® It has been 
held, however, that failure to comply with a stat¬ 
utory requirement does not automatically place re¬ 
sponsibility for a crossing accident on the rail- 
road.^® It has been held that failure to provide 
the safeguards prescribed by statute is evidence of 
negligence, although the person injured might have 
seen the train had he been looking.®® 


69- Mo—^Hein v, Chicago & S. I. K 
Co, APP., 209 SW.2d 678. 

52 C J. p 208 note 99. 

60. HI—Chicago, etc, R. Co v 
Wise, 69 N.R. 500, 206 HI 453. 

61. U.S—Delaware, L. & W. R Co 
V. James, NJ. 241 F. 844, 154 CC 
A 224, certiorari denied 37 S.Ct. 
742, 244 U.S 666, 61 L> Ed. 1374. 

52 C J P 208 note 2. 

62. Mo—^Hein v Chicago & F. I. R. 
Co, APP , 209 S.W.2d 578 

52 C J p 208 note 3. 

63. HI.—Chicago, etc., R. Co v. 
Roath, 36 lU App 849. 

64. U.S —Chicago. M. & St. P. R. Co. 
V. Clarkson, Iowa, 147 P, 397, 77 C 
CA 676. 

65. Iowa.—^Lenning v. Des Moines, 
etc, R. Co., 227 NW. 828. 

66. Tex—^Louisiana R, etc, Co v. 
Loudenmlk, Civ App., 296 SW 193 

67. Tex—Missouri, etc, R Co. v. 
Magee, Civ.App, 49 SW 156, af¬ 
firmed 60 SW. 1013. 92 Tex. 616. 

68. Tex.—^Missouri, etc, R. Co v. 
Magee, supra. 

69. Iowa—^Annaker v Chicago, etc., 
R Co, 47 N.W 68, 81 Iowa 267. 

Tex.-r-Gralveston, etc, R. Co v, Lin- 
ney, Civ.App., 163 S W 1036. 


70- Ohio.—^Teazel v. Liouisville, etc., 
R. Co., 32 Ohio CA 492. 

71- U.S—^Baltimore & O R Co v. 
Felgenhauer, CC.AMo, 168 F2d 
12 

Ohio.—Cobb V. Bushey, 89 KE 2d 466, 
162 Ohio St. 336. 

52 C.J. p 208 note 13. 

Xaference of negligence 
Where a railroad company blocks a 
much-traveled crossing with its cars 
at night for a considerable period 
of time in violation of an ordinance 
prohibiting trams from blocking a 
crossing for longer than a specified 
time, and no warning of the presence 
of the cars is given, an inference 
that the railroad company was negli¬ 
gent Is authorized.—Shelley v Pol¬ 
lard, 189 S.E. 570, 55 GaApp 88 

72. US —^Baltimore & 6 R Co, v. 
Felgenhauer, C-CA^Mo, 168 F.2d 
12 

73. US —Ene R, Co. v. Stewart, C, 
C.A Ohio, 40 F 2d 865, certiorari 
denied 51 S Ct 84, 282 US, 843, 76 
L Ed 748 

Ky —^Illinois Cent. R Co v. Mc¬ 
Guire's Adm’r. 38 SW.2d 913, 239 
Ky. 1. 

52 C J p 208 note 14. 

74- Cal—^Fresno Tract. Co. v Atchi¬ 
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son, etc, R, Co, 165 P. 1013, 175 
Cal 358 

62 0 J. p 208 note 16. 

75. Ky.—^Louisville, etc, R Co v, 
Louisville Provision Co, 279 S W. 
1100, 212 Ky 709 

N"C—^Blum v. Southern R Co, 123 

5 E 662, 187 N.C 640 

76. Tex—^Texas & N O R Co v. 
Skeen, Civ App, 149 S W 2d 1060, 
error dismissed, judgment correct 

77. Ind—^Morley v Cleveland, C, C. 

6 St. L R Co, 194 NB. 806, 100 
Ind.App. 516. 

Minn—^Wessman v Scandrett, 14 N, 
W 2d 446, 217 Minn 312 
Ohio.—Cobb V. Bushey, 89 NE.2d 466, 
162 Ohio St. 836 
62 CJ. P 209 note 16. 

78. U S.—CorptLS Juris quoted in 
Mabray v. Union Pac R Co. H.C. 
Colo, 6 P.Supp 897, 400 

62 C.J. p 191 note 5. 

79- X>C,—Ferranti v. Capital Trans¬ 
it Co., MunApp, 38 A.2d 116, ap¬ 
plying Maryland law 
Md —Glick V Cumberland & W Elec¬ 
tric Ry. Co, 92 A 778, 124 Md 308. 

80. Puerto Rico.—^Dominguez v Por¬ 
to Rico Ita etc., Co., 19 Puerto 
Rico 1034. 
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The failure of a railroad to take the precautions 
required by statute has been held to constitute neg¬ 
ligence not excused by the taking of any other 
precautions.81 So, a substitution of a flagman for 
gates required by a statute is negligence per se,S2 
and the failure of a railroad company to provide a 
flagman required by statute is negligence per se, 
although automatic signals are provided.23 A trav¬ 
eler over a railroad crossing may rely on the 
performance by the company of its duty under a 
statute or ordinance to provide safeguards, as dis¬ 
cussed infra § 792; but, even if a traveler over 
the crossing is ignorant of such a statute or ordi¬ 
nance, the negligence of the company in not pro¬ 
viding a watchman is not affected.84 a railroad 
may be liable for the consequences of its negligence 
in failing to operate gates as required by ordinance, 
although the person injured has knowledge that the 
ordinance is not being complied with 86 

At an ordinary crossing and in the absence of 
any unusual circumstances the erection of a sign 


or signaling device as required by statute or ordi¬ 
nance is a sufficient performance of the railroad's 
duty and it may not be considered to be negligent 
for failure to furnish a warning of the presence 
of a crossing and of the approach of trains in ad¬ 
dition to the signs or signals required by the stat¬ 
ute, ordinance,86 or order of the commission 87 
However, a statute or commission order requiring 
a railroad to erect suitable warning devices pre¬ 
scribes the minimum of care which must be ob¬ 
served, and does not furnish a standard by which 
to determine in every case whether or not the rail¬ 
road has failed to discharge its duty with respect 
to giving sufficient warning of the presence of the 
crossing and of the approach of trains.88 In other 
words, the reasonable need for crossing protection 
in addition to the warnings required by statute is 
to be determined by the special and unusual dangers 
of the particular crossing 89 Under the doctrine 
of the existence of exceptional conditions at a 
crossing calling for precautions on the part of 


81- Ky.—Illinois Cent R Co v Mc¬ 
Guire's Adm'r, 38 SWM 913, 2J£ 
Ky. 1. 

82. Puerto Rico —Dominpruez v, Por¬ 
to Rico R, etc, Co., 19 Puerto Rico 
1034 

83. Tenn-—Nashville, etc, R Co v 
White, 15 SW,2d 1, 168 Tenn 407 

84. Mo —^Henderson v St Louis, 
etc, R. Co, App, 248 S.W 987, al- 
flrmcd 284 SW. 788, 314 Mo 414 

85. Ill.—^Rosenthal v Chxcagrc, etc, 
R, Co, 99 N B. 672, 256 Ill* 552 

36. U S —Cmuk V Lehiffh Valley R. 

Co., aaAN.T, 116 P2d 669 
Ind,—^New York Cent. Ry. Co v 
Powell, 47 NB2d 616, 221 Ind 321. 
lowfl—Dillinor v, Joyce, 6 NW2d 
275, 233 Iowa 279 

AfaBS—^Peterson v Boston & M R. 

R„ 36 NB2d 701, 310 Mass. 45. 
Minn —Jorgenson v. Minneapolis, 

St. P, & S S Mane Ry Co, 42 N. 
W 3d 640, 231 Minn, 121—-Olson v. 
Chicago, Great Western Ry Co, 
250 N.W. 70, 193 Minn 6SS 
Ohio—Shaffer v. New York Cent Ri 
Co, 34 NE.2d 792, 66 Ohio App 
417. 

87. Minn—Sullivan v Boone, 286 N 
W. 360, 306 Minn. 437 
7og waxnlxLgs 

Where crossing on highway was 
m open country, on almost level 
ground and fog conditions were not 
of such character that ordinary care 
reoiuired the installation of, fog 
warnings, railroad was not required 
to furnish waitings other than those 
prescribed by the railroad and ware¬ 
house commission.—Rhine v. Duluth, 


f M & I. R Ry. Co, 297 NW 852, 210 
Minn 281 

88. US—Duluth, W. & P. Ry Co 
v Zuck, CCA.Minn, 119 F2d 74 
Ill—ISArlock V. New York Cent R 
Co. 78 N,B2d 122, 333 Ill App 
666 

Iowa—^Lindquist v. Des Moines Un¬ 
ion Ry Co, 80 NW.2d 120, 239 
Iowa 356 

Ohio—^Icsman v New York Cent R 
Co, 87 NB 2d 829, 86 Ohio App. 47 
— ^Loos V, Wheeling & L. B. Ry. 
Co, 22 NB2d 217, 60 Ohio App. 
627. 

Okl —Kum V. CampbeU, 112 P.2d 386, 
188 Okl 636—St. Louis-San PTan- 
cisco Ry. Co. V. Prince, 291 P. 973, 
146 Okl 194, 71 ALR, 367. 

Conunoiulaw geq.nlreinen.t 

Cl) Mere fact that railroad had 
fully complied with reqturements of 
commission on subaect of warning 
devices at railroad crossing at which 
collision occurred did not necessarily 
satisfy common-law requirement of 
due care and therefore absolve rail¬ 
road from negligence.—Northern 
Pac. Ry. Co. v. Haugan, CJLMinn, 
184 P 2d 472. 

(2) Installation of an electric 
warning signal at a railroad grade 
crossing in compliance with statu¬ 
tory duty is alone not conclusive 
proof that the railroad's common-law 
duty to provide adequate warning 
has been complied with, since the 
common-law duty exists in all cases 
where circumstances render statu¬ 
tory warning inadequate in fact, the 
statutory requirement being merely 
*he fnlnimum precaution—John P 
Ivory Storage Co. v Atlantic Coast 

n359 


Line R Co. 48 S B 2d 242, 187 Va 
867 

General duty not abolished 

Statute authorizing commission to 
require certain warnings at railroad 
crossings, not being a code of regu¬ 
lations for running of railroad trains 
and not being authority for commis¬ 
sion to make such code, does not 
abolish general duty of railroads to 
exercise care in addition to that re¬ 
quired by statute or order of commis¬ 
sion* where prudent management and 
operation of railroad require precau¬ 
tions for public safety.—Lioha v 
Northern Pac Ry. Co., 276 NW. 813, 
201 Minn. 427. 

Speoial circumstances 

(1) Where special circumstances 
In existence at tune of accident in¬ 
volving tram and automobile on rail¬ 
road crossing may establish that ex¬ 
tra hazards are present at railroad 
crossing, burden may fall on rail¬ 
road to provide signals or protec¬ 
tion therefor beyond statutory re¬ 
quirements or commission's regula¬ 
tions.—Blaske V. Northern Paa Ry 
Co, 87 N.W 2d 768, 228 Minn. 444 

(2) Where snowstorms were not 
unusual in winter months in locality 
where railroad crossing was locat¬ 
ed, an unlighted wooden cross-arm 
sign on left-hand side of highway at 
crossing would not be a sufficient 
warning to highway users of pres¬ 
ence of crossing unless it would be 
visible in snowstorms not unusual 
to the vicimty—Southern Pac Co. v 
Haight, CCACaU 126 P 2d 900, cer¬ 
tiorari demed 68 S Ct 154, 317 US 
676, 87 L Bd 642 

89.' NH—Chevalier- v. Boston & M. 

I R R,199A 671, 89'NH 367 
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the railroad company in addition to the statutory 
signals, the exceptional condition must he one 
known to the railroad or one which has existed for 
such a length of time that the railroad, in the exer¬ 
cise of ordinary care, should have known that the 
crossing was unusually dangerous,^0 and the mere 
fact that smoke from a locomotive mingled with 
the darkness of night and an incline in the high¬ 
way leading to the crossing operated to obscure a 
motorist’s view of a train moving on the crossing 
has been held not to create an exceptional condi¬ 
tion within the rule.^i 

§ 731. Mode of Running or Operating at 
Crossings 

The rules of law as to the mode of running or operat¬ 
ing cars or trains at crossings ordinarily apply alike to 
the operators of a railroad and those permissively using 
its facilities. 

The rules of law as to the mode of running or 
operating cars or trains at crossings ordinarily 
apply alike to the operators of a railroad and those 
permissively using its facilities,hut statutes ap¬ 
plicable to railroad companies only have no ap¬ 
plication to other companies operating cars or 
trains at a crossing.®^ Statutes requiring certain 
precautions of a railroad have been held applicable 


to private, as well as to public, railroads 
§ 732. - Care Required in General 

In operating trams at a crossing, a railroad company 
must exercise the degree of care imposed in a given case 
by statute or arising under the common law, and ordi¬ 
narily the company must, through its engineers, firemen, 
and other employees, use such reasonable care and pre¬ 
caution to avoid injuring a person at the crossing, as 
the circumstances reasonably require; but the railroad is 
not an insurer of the safety of travelers using the cross¬ 
ing. 

As a general rule, with respect to the care re¬ 
quired to be exercised in operating cars or trains 
at crossings, the operators of a railroad or those 
permissively using its facilities must exercise the 
degree of care imposed in a given case by statute 
or arising under the common law.®^ While a rail¬ 
road company has the right as against one ap¬ 
proaching a crossing to operate its engines and 
cars in the usual and ordinary way and to make 
such noises or movements as are usually and nec¬ 
essarily made by trains in motion under similar 
circumstances,®® the company must, through its 
engineers, firemen, and other employees, use such 
reasonable care and precaution in operating its 
trains and cars at crossings, to avoid injuring a 
person thereat, as the circumstances reasonably 
require,®*^ or else, under the circumstances of the 


9a us—Flagg v, Chicago Great 
Western By- Co., C-C-AMinn., 143 
F.2d 90. 

Mo.—’Hicks V. Chicago, M, St P. & 
P, R. Co., APP, 233 S.W2d 787 

91. U.S —Flagg V. Chicago Great 
Western By Co, C.CA-Minn, 143 
P2d 90 

92. Ark.—Crossett Lumber Co. v. 
Cater, 144 S.W2d 1074, 201 Ark. 
432. 

93. Ark —Crossett Lumber Co. v. 
Cater, supra. 

94. Tenn—^Toomey v. Goad, 12 
TennApp 80. 

95. Ark.—Crossett Lumber Co v. 
Cater, 144 SW.2d 1074, 201 Ark. 
432. 

96- Tex—^Texas-Mexican B. Co. v, 
Baldez, Civ.App, 43 S.W. 564. 

52 C. J. p 209 note 26. 

97- US—Smith v. Southern Pac 
Co., CJ^-Or, 187 F2d 397—Cmuk 
V. Lehigh VaUey B Co., CCAN. 
Y, 116 F.2d 569—Chicago Great 
Western By Co. v. Beecher, CCA. 
Minn., 150 F.2d 394, certiorari de¬ 
nied 66 set 339. 326 US. 781, 90 
L.Bd 473—Luluth, W. & P By. 
Co. V. Zuck, CCA.Minn, 119 F,2d 
74—Deneen v Baltimore & O. R 
Co., r>C.WVa, 68 F Supp 148, re¬ 
versed on other grounds, CCA, 
161 P.2d 674—^Poe v Chesapeake & 
O. By. Co., DC.Ky, 64 FSupp. 368 


—Pennsylvania R Co. v. Miller, 
NJ, 99 F. 629, 39 CCA. 642. 

Ariz.—^Humphrey v. Atchison, T. & 
S. F. By. Co. 70 P 2d 319, 60 Anz 
167. 

Cal—^Peri v. Los Angeles Junction 
By., 187 P 2d 441, 22 Cal.2d 111— 
Connors v. Southern Pac Co, 206 
P.2d 31. 91 CalApp2d 872 

Fla—Atlantic Coast Line R Co. v 
Timmons, 36 So 2d 430, 160 Fla 
764 

Ga—^Luke v. Powell, 12 B£!2d 196, 
63 GaApp. 795— Coxpns juris oit- 

j ed In Seaboard Air Line By Oo v. 
Benton, 169 SE 717, 719, 43 Ga 

I App 496, reversed on other 
grounds 165 SE 593, 175 Ga 491, 
conformed to 166 SE. 219, 46 Ga 
App. 832 

Idaho —^Whiffln v Union Pac R Co, 
89 P 2d 540, 60 Idaho 141. 

HI—Wagner v. Toledo, P. & W R. 
B, 186 NE. 236, 362 Ill. 86—Ran¬ 
dolph V. New York Cent R. Co, 
79 N.E.2d SOI, 834 IlLApp 268— 
Taylor v Alton & E. B Co, 258 
IllJ^pp 293. 

Ind,—Cleveland, €., C & St. L By 
Co. V. Gillespie, 173 NE. 708, 96 
Ind.App 535 

Md—^Baltimore Transit Co v. Bram¬ 
ble, 2 A.2d 416, 175 Md 334 

Mass—^Mericantante v. Boston & M 
R R. Co, 197 N.E 46, 291 Mass 
261. 

Miss —H Weston Lumber Co. v. 
Hibbens, 182 So. 115, 182 Miss. 669. 
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I —^Hancock v Illinois Cent R Co, 
131 So 83, 158 Miss. 668. 

I Mont —^Inkret v. Chicago, M, St P 
& P B. Co, 86 P2d 12, 107 Mont 
394. 

Nev—^Los Angeles & S L B. Co. v. 
Umbaugh, 123 P2d 224, 61 Nev. 
214 

ND.—Bowers v. Great Northern By 
Co, 269 NW. 99, 65 N.D. 384, 99 
A.LR 1443 

Pa—^Lewis V New York Cent, R 
Co, Com PI, 21 Erie Co 24. 

SC—^Bogan v. Southern By. Co, 184 
S B 143, 179 S C 394. 

Va—Godwin v Camp Mfg. Co, 82 
S E 2d 674, 183 Va 528 
52 C J. p 209 note 27, p 210 note 29 
Duty not ezensed 

The duty of a traveler on a high¬ 
way to look and listen before going 
on a railroad track does not excuse 
the operators of the train from also 
exercising due care.—Caniou v 
Southern Pac Co., 80 P 2d 397, 62 
Ariz 245 

Safe crossliig 

Railroad must so regulate its 
trains as to enable driver to cross 
tracks safely if he has properly 
stopped, looked, and listened—^Haller 
V Pennsylvania B. Co,, 169 A. 10, 
306 Pa. 98. 

xnghttliue 

(1) Railroad has common-law du¬ 
ty to exercise care enabling traveler 
on highway reasonably to ascertain 
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particular case, be considered to be negligent 
If It fails to exercise the requisite care by reason 
whereof a person approaching or using the crossing 
with reasonable care is injured, it is liable there- 
for,99 even though the injury did not result from 
the train striking the vehicle i Such care is re¬ 
quired while passing over a crossing as well as in 
approaching the crossing,^ and is required not only 
as to persons who may be on the track, but also 
as to persons in close proximity thereto who may 
be about to cross ,3 and the duty is not affected 
by the fact that the person crossing had just pre¬ 
viously been a trespasser on the compan/s plat¬ 
form.'* 

The duty of a railroad company to exercise due 
care in operating its cars or trains at a crossing 


exists independently of, and in addition to, stat¬ 
utes or ordinances requiring a railroad company 
to perform certain precautionary acts in approach¬ 
ing a crossing 5 In other words, the requirements 
of such regulations do not constitute the maximum 
measure of care demanded of a railroad,® and a 
railroad company will not be held free from negli¬ 
gence merely because it has complied literally with 
various safety statutes,^ since neither the legisla¬ 
ture nor the railroad commission can foresee in 
advance what would, under all circumstances, con¬ 
stitute ordinary care.® 

The degree of care required in operating cars 
or trains at a crossing is only what under the cir¬ 
cumstances of the particular case is ordinary care,® 
or in other words, such care as an ordinarily pm- 


in nigThttime approach of train —> 
Wagner v. Toledo, P. & W. R R, 
186 NE. 236, 352 Ill 86—Trumbo v 
Chicago, B. & Q. R Co, 54 N E 2d 
268, 332 Ill App. 277, reversed on 
other grounds 69 NESd 92, 389 Ill 
213. 

(2) Pact that a person with 
knowledge that he was approaching 
a railroad crossing might, by exer¬ 
cise of reasonable care, discover ap¬ 
proach of train in daytime would 
have no bearing on duty of railroad 
toward strangers to locality who ap¬ 
proached crossing at mght—^Whip¬ 
ple V Boston & Maine R R, 7 A.2d 
239. 90 N.H. 261. 

Private passageway 

Employees in charge of train must 
anticipate that persons will be on 
track at given place and must use 
ordinary care to prevent injury to 
such persons, where employees are 
aware that number of persons, with 
knowledge of and without disapprov¬ 
al of railway, habitually used private 
passageway to cross tracks at such 
place—Southern Ry. Co. v Waldrup 
46 SE2d 775, 76 GaApp 866. 

98, XJ S.—^Lowry v. Seaboard Air¬ 
line R. Co., C A.Pla, 171 P 2d 625 

Ind.—Cleveland, C. C. & St Li. Ry 
Co V. Gillespie, 173 NB. 708, 96 
Ind App. 636 

Pa—Rico V. Pittsburgh, C & T. R 
Co, Com PI, 97 Pittsb.LegJ 105. 
ZVegllgence held not shown 
Wis—^Hynek v. Kewaunee, G. B & 
W. Ry Co, 29 N.W.2d 45, 261 Wis. 
819. 

99. Fla.—Kenan v. Black, 7 So 2d 

462, 150 Fla. 208. , 

HI—^Randolph V New Tork Cent 
R Co, 79 NB 2d 301, 334 Ill App 
268 

Ky.—^Fryrear V. Kentucky & Indi¬ 
ana Terminal R Co, 220 S W 2d 
546, 310 Ky. 260, followed in 220 
•S.W2d 551, 562, 810 Ky 268, 859 
and Musick’s Adm'r v, Kentucky 
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I & Indiana Terminal R Co, 220 S. 

W 2d 561, 310 Ky 259 
62 CJ p 209 note 27. 

1. Ark—^Missouri Pac R Co v. 
Watt, 62 S.W 2d 634, 186 Ark. 86 

2. Cal.—^Peri v Los Angeles Junc¬ 
tion Ry, 137 P2d 441, 22 Cal 2d 
111 . 

3. Utah —Gesas v. Oregon Short 
Line R Co, 93 P 274, S3 Utah 166, 
13 L R A .N S , 1074 

62 C.J p 212 note 37. 

AAticapatioiL 

Where collision between train and 
automobile occurred at public cross¬ 
ing, railroad was under duty to an¬ 
ticipate presence of persons on 
street—Central of Georgia Ry Co. 
V. Johnston, 165 S E 916, 45 Ga App 
773 

Persons not known to be in danger 

General duty exists to use due 
care for protection of persons who 
may or may not be in danger at 
crossings but are not known to be 
in danger.—Snyder v. New York 
Cent. R Co, 194 NB 796, 101 Ind 
App 258 

4. Pa—Daubert v Delaware, etc, 
R, Co., 49 A, 72, 199 Pa 345. 

5. Ga—Southern Ry. Co v Wald- 
rup, 46 S,B.2d 775, 76 Ga.App. 366 
—^Pollard v Savage, 190 SB 423, 
66 GaApp. 470—Seaboard Air Line 
Ry Co V Benton, 169 SB, 717, 43 
GaApp 495, reversed on other 
grounds 166 SB 693, 175 Ga 491, 
conformed to 166 S B 219, 45 Ga 
App 832 

ni—Wagner v Toledo, P. & W. R 
R, 185 NB 236, 362 Ill. 86—^Tay¬ 
lor V. Alton & E R Co., 268 Ill. 

■ App. 293. 

Minn —Crosby v Great Northern Ry. 
Co, 246 NW. 31, 187 Minn. 263— 
Munkel V Chicago, M., St p. & P 
R. Co., 278 NW 41, 202 Mmn 264 
—^Licha V Northern Pac Ry Co., 
276 N.W. 818, 201 Mmn. 427. 

1361 


Mo.—^Elliott V. Missouri Pac R. Co, 
52 S.W 2d 448, 227 Mo App 225 
Nev— Corpus juris cited In Los An¬ 
geles & S L R Co. V Umbaugh, 
123 P.2d 224, 282, 61 Nev. 214 
Tenn—Southern Ry Co v. Defoe, 6 
TennApp 503 

Va—^Franklin & P Ry. Co v. Shoe¬ 
maker's Committee, 159 S.E 100, 
156 Va. 619. 

62 C J. P 210 note 30. 

Statute providing for giving of 
crossing signals by approaching 
tram did not repeal common-law rule 
with respect to the care required, 
but was merely cumulative of com¬ 
mon-law duty to exercise ordinary 
care to prevent injury to persons or 
property on, or dangerously near, 
such crossing —^Hoelzel v Chicago, 
R I & P Ry Co., 85 SW2d 126, 337 
Mo 61. 

6- US —^Markar v New York, N. H 
& H. R. Co, CCA Conn, 77 P2d 
282. 

7- Cal —^Harper v. Northwestern 
Pac. R Co.. 93 P.2d 821, 34 Cal 
App 2d 461—^Bush v. Southern Pac 
Co., 289 P. 190, 106 Cal App. 101, 

8. Cal —^EEarper v Northwestern 
Pac R. Co,, 93 P2d 821, 34 Cal 
App.2d 451. 

9. US —^Duluth, W & P. Ry. Co v 
Zuck, CCA.Minn, 119 P 2d 74— 
Pokora v, Wabash Ry Co, CCA 
Ill, 66 P 2d 166, reversed on other 
grounds 54 S Ct 680, 292 U S. 98, 
78 LBd 1149, 91 AL.R. 1049—Cor¬ 
pus Juris cited in Lewis v. Thomp¬ 
son, DC La, 47 F Supp 435, 439. 

Cal.—^Pen v. Los Angeles Junction 
Ry, 137 P2d 441, 22 CaL2d 311— 
Hopkins V Pacific Electric Ry 
Co, App, 118 P 2d 872—^Lucchese 
V San Francisco-Sacramento R 
Co, 289 P. 188, 106 CaLApp. 242. 
Ga—^Atlanta & West Point R Co. v 
Hemmmgs, 19 S B 2d 787, 66 Ga 
App. 881—^Atlantic Coast Line R 
Co V Heath, 196 S.B 125, 57 Ga 
App< 763. 
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dent person would exercise under like circum¬ 
stances^® It varies as peculiar and unusual con¬ 
ditions are presented Where the crossing is 
especially dangerous, it is incumbent on the com¬ 
pany to use increased care commensurate with 


the danger,12 even though the crossing is not a 
much traveled and used one^^ and the traveler on 
it knows of its extrahazardous condition A 
railroad company, however, is not an insurer of 
the safety of travelers using a crossing, 15 although 


Ill.—^Randolph v New York Cent. R 
Co, 79 NE2d 301. 334 Ill App 
268—Shaw v Chicago & E I R 
Co., 75 NE.2d 51, 332 Ill App 286 
Ky.--Colhns’ Adm*r v. Chesapeake & 
O Ry. Co, 124 S.W2d 1039, 276 
Ky 659 

La.—^Eleazar v. Illinois Cent R Co., 
App., 24 So 2d 387 

■Mo—Hoelzel v. Chicago, R I & P 
Ry, Co, 86 S.W 2d 126, 337 Mo. 61 
pTev —Corpus juris quoted in Los 
Angeles & S L R Co. v Lytle, 47 
P.2d 934, 938, 56 Nev 192, rehear¬ 
ing denied 52 P 3d 464, 66 Nev 
192. 

Okl.—St. Louls-San Francisco Ry 
Co. V Prince, 291 P 973. 146 Okl 
194, 71 ALR 357 

Tex—^Rio Grande, B P & S F. R 
Co. V. Dupree, Com App. 66 S "W 
2d 622—St Louis Southwestern 
Ry Co of Texas v Larkin, Civ 
App„ 34 S W 2d 693, error dis¬ 
missed. 

53 C J p 210 note 31 
Carcumstanoes whioh may tend to 
increase the hazards and make a 
grade crossing more dangerous do 
not require railroad to do more than 
exercise ordinary care commensu¬ 
rate with the circumstances.—State 
ex rel Eurn v Hughes, 163 S W 2d 
46, 348 Mo. 177. 
imminent peril 

Only ordinary care is required of 
a railroad unless the situation is one 
of imminent peril —Southern Ry Co 
V Berry, 1 S.B 2d 261, 172 Va. 266 

10. U S —^Pokora v Wabash Ry. Co, 
CCAIII, 66 P.2d 166, reversed on 
other grounds 64 S Ct. 580, 292 U 
S. 98. 78 LEd 1149, 91 ALR. 1049. 
Calw—^Pen v. Los Angeles Junction 
Ry, 1^7 P2d 441, 22 Cal 2d 111 
m.-^andolph v. New York Cent, 
R Co., 79 N.B.2d 301, 334 IllApp , 
268 ; 
Nev —Corpus Juris quoted in Los I 
Angeles & S. L. R Co v Lytle, 47 
P2d 934, 938, 66 Nev 192, rehear¬ 
ing denied 52 P2d 464, 66 Nev. 
192 

Or—Case v. Northern Pac Termi¬ 
nal Co, 160 P2d 813, 176 Or 643, 
Tex—^Texas & N O R Co v. Blake, 
Civ App, 176 S.W 2d 683, error re¬ 
fused 

52 C J p 211 note 32. 

11- U.S—^Lowry v. Seaboard Airline 
R Co. CAFla, 171 F 2d 625— 
Pokora v Wabash Ry Co, C.CA 
Ill, 66 F2d 166, reversed on other 
grounds 54 SCt 680, 292 US. 98, 
78 L.Bd 1149, 91 ALR. 1049 
Nev—Corpus Juris quoted ih Los 


Angeles & S L R Co. v. Lytle, 47 
P 2d 934, 938. 66 Nev 192, rehear¬ 
ing denied 62 P 2d 464, 66 Nev 192 
Tenn —^Tennessee Cent Ry Co v 
Hayes, 9 Tenn App 116. 

52 C J. p 211 note 33 
Particular factors 

(1) The degree of care varies with 
the character of the crossing, with 
the use made of the highway by the 
traveling public, and with the speed 
and frequency of passing trains 
US—^PennsyU-ama R Co v Miller, 

NJ. 99 F. 529. 39 C.CA. 642. 

Nev—^Los Angeles & S L R Co v 
Umbaugh, 123 P.2d 224, 61 Nev 
214. 

(2) A railroad operating its trains 
on thoroughfare of a city must use 
greater care than in less frequented 
localities—^Lowry v. Seaboard Air¬ 
line R Co., CAFla, 171 F2d 625 

*Rie extent of travel on a highway 
over a railroad crossing is an ele¬ 
ment to be considered in determining 
whether adequate precautions have 
been taken by railroad or its em¬ 
ployees for the protection of travel¬ 
ers—Mannino v. Boston & M R R, 
14 NB2d 122, 300 Mass. 71. 
Conditions at time of accident 
Duties of train operatives at rail¬ 
road crossing are measured by condi¬ 
tions thereat at time of traveler's 
attempt to cross tracks —Anderson 
V Crawford, 149 So 656, 111 Fla. 
381 

12. Cal—Peri v Los Angeles Junc¬ 
tion By., 137 P.2d 441, 22 Cal 2d 
111 

Ky —Cox's Adm'r v, Cincinnati, N. O. 
& T, P Ry Co., 37 S.W 2d 859, 
238 Ey. 812 

Mo—^Elliott V Missouri Pac. R Co, 
52 SW2d 448, 227 Mo App 226 
Mont— Corpus juris quoted in “Bro- 
berg V. Northern Pac. Ry. Co, 182 
P2d 851, 859, 120 Mont. 280. 

Nev.— Corpus Juris cited in Los An¬ 
geles & a L. R Co , V. Umbaugh, 
123 P2d 224, 232* 61 Nev. 214— 
Corpus Juns quoted in Los An¬ 
geles & S. L. R Co. V. Lytle, 47 
P.2d 934, 938, 68 Nev, 192, rehear^ 
ing denied 52 F.2d 464, 56 Nev 
192 

N J.—^Di Giendemomoa v, Pennsyl- 
vania-Readmg Seashore Lines, 8 
A2d 342, 123.NJ.X^W 296. 

Or—Case v. Northern Pac. Terminal 
Co., 160 P.2d 313, 176 Or. 648. 

62 C.J. p 211 note 34 
Additional precautions 

(1) If a crossing is a much trav¬ 
eled thoroughfare and, because of its 
location, unusually dangerous, sound 
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of train whistle or ringing of bell 
Is not sufficient, but it is further 
duty of railroad to use such othei 
means to prevent injury as ordinal- 
ily prudent person would use — 
Franklin v Louisville & N R Co, 
102 SW2d 1010, 267 Ey 677 

(2> If railroad crossing, because 
of obstructing trees and under¬ 
growth, was hazardous and much 
used by public to knowledge of tram 
crew for reasonable time prior to 
accident, crew had duty, in addition 
to ringing bell or sounding whistle 
and maintaining lookout, to use such 
other means at their command to 
avoid injuring those using crossing, 
including victim of accident, as, in 
exercise of reasonable judgment, an 
ordinarily prudent person would 
have used,—^Hopper v. Barren Fork 
Coal Co, 92 SW2d 776, 263 Ey 446 
Knowledge of danger 
Where crossing at which accident 
occurred and its physical aspects 
were known to railroad, if crossing 
was dangerous, the railroad was 
charged with that knowledge—Poe 
V Chesapeake & O Ry. Co., DCEy, 
64 F Supp 35$ 
dty or country crossing 
A railroad is required to exercise 
greater care at highway crossing in 
city than in the country where there 
is less chance of accident 
U S —^Baltimore & O R Co. v Green, 
CCAW.Va, 136 F 2d 88. 

Minn—^Bryant v Northern Pac Ry 
Co, 23 NW.2d 174, 221 Mmn 677 
52 C J p 211 note 34 [f] (2). 

Crossing held not extrahazardous 
one requiring more than ordinary 
care —Texas & N O R Co v Strat¬ 
ton, Tex Civ.App, 74 S W 2d 741, er¬ 
ror refused, followed in Texas & N 
O R Co V Berry, 74 SW2d 750, 
error refused. 

13. Ky —^Louisville, etc., R Co v 
Howser, 267 SW. 1010, 201 Ky 
648, 36 ALR 327 

Mont— Corpus Juris quoted in Bro- 
berg V. Northern Pac Ry. Co, 182 
P 2d 851, 859, 120 Mont 280 
Nev— Corpus Juris quoted in Los 
Angeles & S L R Co v Lytle, 47 
P.2d 934, 938, 66 Nev 192, rehear¬ 
ing denied 62 P.2d 464, 66 Nev 192 

14. Ky,—^Louisville, etc, R Co, v 
Howser, 267 SW 1010, 201 Ky 
648, 86 A L,B. 327. 

Nev.— Corpus ' Juris quoted ' in Los 
Angeles & S L. R Co v. Lytle, 47 
P.2d 934, 938, 66 Nev. 192, rehear¬ 
ing denied 52 P,2d 464, 56 Nev 192 

15w IfS -r-Duluth, W & P Ry Co V 
Zuck, i ac AMinn., Il9 F.2d 74. 
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in so doing they exercise ordinary care,l6 and it 
IS not required to exercise great care and pru¬ 
dence,or the highest possible care,18 or care 
which shall necessarily and in all cases be sufficient, 
efficient, and elective,18 or such care and skill 
as the most prudent are accustomed to exercise,20 
or such care as an ordinarily prudent person 
‘'could” have used.21 

The rule requiring the exercise of ordinary care 
m operating cars or trains at crossings does not 
call for the performance of any act outside of, or 
disconnected with, the actual operation of the rail- 
road.22 Also, the company owes no duty forcibly 
to prevent a person from coming in contact with 
Its moving train at a crossing 23 Although a ve¬ 
hicle approaching the crossing should stop until 
the train has passed, as discussed infra § 774, the 
tram should not, by stopping at the crossing or 
moving backward and forward, subject the ve¬ 
hicle to unreasonable deiay.24 Ordinary care on 
the part of a tram engineer on approaching a pub¬ 
lic crossing requires vigilance to guard against 
a dangerous situation reasonably to be apprehended 


as well as one actually imminent 25 
Negligent acts. A railroad company is not Ka- 
ble for accidents at crossings unless its employees 
were negligent.25 The negligence causing the in¬ 
jury need not relate particularly to the person in¬ 
jured, but it is sufficient to render the railroad com¬ 
pany liable if it is a failure to perform an obliga¬ 
tion owing to the public generally ,*27 nor can the 
question whether certain acts constitute negligence 
depend on whether other railroad companies for¬ 
bid or permit them 28 in determining whether 
there was negligence in the operation of a train 
at a crossing, the condition of the machinery and 
track with relation to the speed, the environment, 
the speed m relation to the environment, and the 
signals given must be considered.23 Accordingly, 
it has been held negligent to run trains m such a 
manner as to make statutory signals unavailing,2f> 
to run a hand car m front of a freight tram, 21 
or to open a tram at a public crossing where trav¬ 
elers are waiting to cross the track and then close 
it without giving them time to cross,2 2 whether 
or not signals are given,23 and the moving of 


Cal—^Hopkins v. Pacific Electric Ry 
Co , App , 118 P 2d 872 

Ga.—Atlanta & West Point R Co v 
Hemmingrs, 19 S E 2d 787, 66 Ga. 
App 881 

Mo,—^Hutchison v. Thompson, App, 
167 SW2d 96, transferred, see, 
Sup., 176 S,W.2d 908. 

52 C J. P 212 note 89. 

16. Ohio—Weaver v Columbia, etc, 
B. Co., 81 NE 180, 76 Ohio St 
164. 

Tenn—Chesapeake, etc, R Co v 
Crews, 99 SW. 868, 118 Tenn. 52. 

17- Tex—^Missouri, etc., R Co v 

liUten, Com App, 228 S W. 169. 

52 C jr p 212 note 41. 

18. U.S—American R. Co v. Lopez, 
CCA Puerto Rico, 3 F 2d 876, cer¬ 
tiorari denied 46 S Ct 463, 267 U.S. 
603, 69 LEd. 809. 

52 C J. P 212 note 42. 

19. Kan.-—Chlcaffo, etc„ R, Co. v. 

Fisher. 30 P. 462, 49 Kan 460. 

20. Tex—^Houston, etc, R Co v 

Brin, 13 S.W 886, 77 Tex 174 

21. Tex—Chicago, etc, R Co. v 

James, Civ,App., 75 S.W. 930. 

22. NT.—Bleyle v New York Cent, 
etc , R Co . 11 N T St 686, affirmed 
20 NE. 877, 113 N.Y. 626 

23. Tex—Harris v. Texas, etc., R 
Co., Civ.App., 28 S.W.2d 1093, error 
refused. 

24. Utah—^Wilson v Southern Pac 
Co., 44 F. 1040, 18 Utali 362, 67 
Am S.R. 766. 

Under ordinal^ reoLulrlng tram 

which has passed over crossing- tc 

let traffic across before passing over 


crossing a second time, tram fore¬ 
man who was directing movements 
of tram over crossing had duty to 
ascertain if there was traffic on 
street and to permit it to cross be¬ 
fore directing tram over crossing a 
second time—^Pollard v Beene, 96 S 
W,2d 942. 20 Tenn App 83 

25. U S —Gaede v- Union Pac R 
Co, DC Colo, 28 FSupp 396, re¬ 
versed on other grounds, C.CA, 
Union Pac. R Co. v Gaede, 110 F 
2d 931 

Colo—^Nichols V Chicago, B. d; Q 
R Co, 98 P, 808, 44 Colo 601 

26. La—^Eleazar v. Illinois Cent. R 
Co, App, 24 So 2d 387—^Ellington 
Sugars, Inc. v. Texas, etc., R. Co, 
8 La.App 271. 

Mich —^Momany v. Pere Marquette 
Ry Co., 276 N.W 807, 282 Mich 
168. 

Seasonable cave and diligence 

Under statute making railroad lia¬ 
ble for damage done to persons or 
property by running of its locomo¬ 
tives, cars, or other machinery un¬ 
less company makes it appear that 
their agents have exercised all or¬ 
dinary and reasonable care and dil¬ 
igence, proof by company that its 
agents did exercise such, care ab¬ 
solves it of liability.—^Lowry v Sea¬ 
board Airline R. Co., C.A Fla., 171 
F2d 625. 

Direotlon of movement 
Where switch track could be en¬ 
tered at either end, direction in 
which cars were moved at night 
over crossing was immaterial, par¬ 
ticularly where movement in differ¬ 
ent direction would have been im¬ 
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practicable and would not have les¬ 
sened danger to motorist struck on 
crossing—^Ross v. Missouri Pac. Bu 
Co, La App, 163 So. 670 
Engineer held qualifled by experience 
La—^Matthews v. New Orleans Ter¬ 
minal Co , App , 45 So 2d 547. 
Stalled automobile 

Call to train dispatcher, warning 
him of automobile stalled on track 
at crossing, furnished no basis for 
imposing liability on railroad compa¬ 
ny for damage to automobile m ab¬ 
sence of showing as to when call 
was made with respect to time of 
collision or that it was made in time 
for dispatcher to stop train—Guyler 
V Lehigh Valley R Co., 67 A 2d 675. 
165 Pa.Super. 196. 

27- Ohio—^Pennsylvania Co. v. Lan- 
gendorf, 28 NE. 172, 48 Ohio St 
316, 29 AulSR. 563, 18 LJEt.A, 190 

28- Tex—Gulf, etc., R. Co v. Smith, 
28 SW. 620, 87 Tex. 348, 

29. Fla—Seaboard Aar Line Ry. Oo 
V. Watson, 137 So 719, 103 Fla. 
477, appeal dismissed 53 S Ot. 82, 
287 US. 86, 77 LEd. 180, 86 A.L R. 
174—^Atlantic Coast Line R Co v, 
Watkins, 121 So 95, 97 Fla 360. 
30- Ind —Chicago, etc., R. Co. v. 
Boggs, 101 Ind. 622, 61 AmR 761. 

31. Ill.—^Lake Erie, etc., R. Go. v. 
Wills, 39 Ill.App 649, affirmed 31 
N.B. 122, 140 Ill 614. 

32. Tex—Ft Worth; etc, R Co. v. 
Dennis, Civ.App, 83 SW. 884. 

52 C J. p 212 note 67. 

33. Tex—^Ft Worth, etc,, R. Co, v. 
Dennis, supra. 



§§ 732-733 


RAILROADS 


74 C. J S 


cars near a street crossing, although done in the 
usual manner, may constitute negligence as to per¬ 
sons using the track It may also constitute neg¬ 
ligence to violate duties imposed by statute or or- 

dinance.35 

The fact that a railroad tram is behind time does 
not show negligence on the part of the company 
in approaching a crossing,nor is a higher de¬ 
gree of care required in such cases.^'^ The act 
of a railroad in permitting its tram to leave a town 
ahead of schedule, even if negligence, is in no sense 
a breach of any duty owed to a motorist on the 
theory that, if the tram had left on scheduled 
time, it would not have reached the crossing until 
after the automobile had passed in safety 3® Like¬ 
wise, there is no negligence in failing to sidetrack 
a train in accordance with a previous custom known 
to the traveler at a crossing,®® or in properly op¬ 
erating a train over a guarded crossing.**® Emis¬ 
sion of a cinder the size of a pinhead from an en¬ 
gine is not negligence per se,4i nor is attaching a 
stake to an engine or tender on one track and ex¬ 
tending It diagonally across to a car on another 
track for the purpose of shoving the car along by 
the engine.**® 

Duty to stop. The company owes no duty to stop 
Its trains at a crossing^® or a switch or transfer 
track^^ except to avoid a known or probable acci¬ 
dent,^® and there is no duty to stop at all stations 
on the road, even though an injury at a crossing 


near a station might thereby be avoided 4® Like¬ 
wise, a train approaching a crossing need not be 
so operated that it can be brought instantly to a 
stop at the crossing at any time, no matter how 
short the notice or how sudden the emergency.**^ 
However, a person injured at a street crossing, 
where street railroad tracks also crossed, may avail 
himself of a statute requiring trams to come to a 
full stop before a railroad crossing,**® or of an or¬ 
dinance requiring trams to come to a stop at street 
railroad crossings 

Rules of company. It has been held that the vio¬ 
lation of the rules of a railroad company by its 
employees constitutes negligence for which the 
railroad is liable when sudi rules have been adopt¬ 
ed in the interest of safety.®® A rule of the com¬ 
pany with respect to the conduct of its employees 
concerning “railroad crossings at grade” does not 
apply where a railroad crosses a highway at 
grade,®^ but means a crossing of two lines of rail¬ 
road at grade.®® 

§ 733. -Backing or Running Unattended 

or Unattached Cars over Crossings 

a. In general 

b. “Kicking cars” or making “flying 

switches” 

a. In (xenexal 

As a general rule, backing engines or trains or run¬ 
ning unattended cars over a crossing Is not negligence if 


34. Tex,—San Antonio, etc., H. Co. 
V. Peterson, 49 SW. 924, 20 Tex, 
CivApp 495 

35. Ala—Weatherly v Nashville, 
etc., R. Co, 61 So $69, 166 Ala. 
676 

Idaho—Whiflin v Union Pac. R. Co, 
89 P2d 540, 60 Idaho 141 
SC—^Lawrence v. Southern Ry— 
Carolina Division, 167 SR 839, 169 
SC. 1. 

Statute held inappUoahle 
A train colliding with automobile 
at crossing was not a “vehicle"" with¬ 
in statute defining duties of driver 
of “vehicle’" about to enter or cross 
public highway from alley or private 
road or driveway, in view of statute 
defining vehicle as not including de¬ 
vice used exclusively on stationary 
rails or tracks—Grover v Sharp & 
Fellows Contracting Co, 186 P2d 
682, 82 CalApp.2d 616 
36- Pa—-Keiser v. Lehigh Valley R 
Co, 61 A $03, 212 Pa 409, 108 Am 
rS R. 872 

62 C J. p 212 note 60. 

87. Ill.—Toledo, etc , R. Co v Jones, 
76 Ill 311. 

J38;. , N p,—TrueZove v, Durham & S. 
Ry. Co, 24 S B.2d 637, 222 N.C 704. j 


39. Ind—-Rich V. Evansville etc, R 
Co, 66 NE 1028, 31 IndApp. 10. 

40- La—Guillot V. Louisiana R, 
etc. Co, 3 La App 541. 

52 C J. p 213 note 63. 

41. Miss.—^Louisville, etc, R. Co. v 
Jones, 98 So 230, 134 Miss 53 

42. Mich—^Kelly v Michigan Cent 
R. Co, 81 NW. 904, 66 Mxch. 186, 
$ Am.S.R 876. 

43. Va—Norfolk & W Ry. Co. v 
Benton, 169 S E 660, 160 Va 683. 

62 GJ". p 213 note 67 

As to persons seen at or near cross¬ 
ing see infra j 761. 

44. Ark—Gregory v Missouri Pac 
R. Co , 270 S W. 621, 168 Ark 469. 

45. m, —GrinestajEE v. New York 
Cent. R. Co, 263 Ill App 689. 

46. La—^Davis v. Alexandria eta, 
R Co, 94 So 436, 152 La 898. 

62 O J. p 213 note 70. 

47- Ill.—Willett V Baltimore & O, 
S W R. Co., 1 NB2d 748, 284 Ill. 
App. 307. 

La—^Bordenave v, Texas & N. O. R. 
Co., App, 46 SW2d 626 

Timetable xeanhrement 
The intent of city timetable re-j 
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Quirement that all trains, yard cuts, 
or engines must approach a highway 
or street crossing at grade with 
caution, prepared to stop, crossing 
' whistle sounded, and bell ringing un¬ 
til engine passes over crossing, is 
merely that trains and engines an¬ 
ticipate necessity of stopping for a 
blocked crossing, in contradistinc¬ 
tion to trains and engines which 
operate on mam lines, and which 
may and must operate in expectation 
that crossings will be open, and such 
rule does not require trains and en¬ 
gines to be so operated that they 
can be brought instantly to a stop 
at a crossing—^Bordenave v. Texas 
& N. O. R. Co, supra. 

48. Ala —Illinois Cent K. Co, v. 

Camp, 76 So 290, 201 Ala 4. 

62 iCJ". p 213 note 71. 

49. Ala—^Illinois Cent R. Co. v 

Camp, supra. 

50. La.—Levy v. New Orleans & N 
B R. Co, App, 20 So 2d 569, re¬ 
hearing denied 21 iSo 2d 165. 

61. Mass—^Poole v Boston, etc, R 
Go., 102 NE 918, 216 Mass. 12 

62. Mass—^Poole v. Boston, eta, R 
Co, supra. 
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performed with proper precautions; but, since the opera¬ 
tion of cars or trains in such a manner is especially 
dangerous, the railroad company is bound to exercise 
special precautions to avoid injuries to persons lawfully 
on or approaching the track. 

As a g-cncral rule, backing engines or trains or 
running unattended cars over a crossing is not 
negligence if performed with proper precautions 
The fact, however, that the company is engaged m 
switching does not relieve it from exercising care 
in crossing a public street®^ Since the operation 
of cars or trains in such a manner is especially 
dangerous, the railroad company is bound to exer¬ 


cise special precautions to avoid injuries to per¬ 
sons lawfully on or approaching the track,®® par¬ 
ticularly where the crossing is infrequently used 
for switching purposes,®® or where the tram move¬ 
ment occurs at night Accordingly, the railroad 
may be negligent if it backs its engines or trains 
or runs unattended cars without proper lookouts,®® 
or without proper light'S,®^ or other signals or warn' 
ings,®® and without taking such other precautions 
for the safety of travelers as the circumstances 
reasonably require.®^ Merely ringing the engine 
bell®2 or blowing the w'histle®® does not necessari- 


53. Ga—^Atlanta, B & C R Co v 
Davis, 187 SE 148, 63 GaApp 814 

La—Dalferes v Illinois Cent R 
Co, App, 186 So 49. 

Mich—Mallory v Pitcairn, 11 NW 
2d 318. 307 Mich 40. 

Wa$h—^Watson v Northern Pac. R. 

Co, 223 P.2d 1067. 

62 C J P 213 note 76 
Tender In front 

(1) Operating locomotive over 
crossing at night with tender in 
front was held not negligence—Mos- 
chetto V Illinois Cent R. Co., 131 
So 500, 15 La App 505. 

(2) Where makeup of train in¬ 
volved in crossing collision with au¬ 
tomobile consisted of a water car 
drat, and next a locomotive which 
was proceeding on regular run in 
reverse gear, and next the box cars 
and coach, the train was not a 
^hacking train" within rule as 
to precautions required.—Stelly v 
Texas & N. O R Co, La App, 49 
So.2d 640. 

Preoantions held STtfOLolent 

Having brakemen with lanterns on 
lead car of moving freight train, and 
on one side when backing up and 
blocking crossing, was sufficient, 
with respect to automobile approach¬ 
ing from other side of track—^Mis¬ 
souri Pac R Co V l*nce, 33 SW 
2d 366, 182 Ark 801. 

54. Ind — ^New York, otc, R Co v 
Shields, 112 N.B. 762, 186 Ind 704 

65. Ark —^Missouri Pac R Co v 
Dotson, 111 S,W2d 666, 195 Ark 
286. 

Or— Corpus Juris dted In. Case v 
Northern Pac Terminal Co., 
160 l\2d 313, 816, 176 Or 643 
S.C.—^Bishop V. Atlantic Coast Lin^e 
R. Co, 48 SE2d 620, 213 SG 125. 
62 C.J. p 213 note 77. 

Jlangerona Instrumentality 

A backing train Is more danger'- 
ous instrumentality than a train pro¬ 
ceeding in a forward manner—Stelly 
V. Texas ds N. O. R. Co., La App*, 49 
So.2d 640. 

66. Minn.—OEDots v. Wlhona, etc., R. 
Co., 71 NW. 267, 68 Minn. 841 

.67, S.C.—Smith V Southern Ry. Co, 


Carolina Div, 36 S £3 2d 225, 207 S 
C 179 

58- Ala —^Birmingham Belt R. Co v 
Watkins. 146 So 279, 226 Ala 197 
Ga —Corpus Juris cited in Central of 
Georgia Ry, Co v Johnston, 165 
SB 916, 45 GaApp. 773 
Mo —^Anderson v St Louis-San 
Francisco Ry. Co, App., 63 S W 2d 
182. 

Tenn —Tennessee Cent Ry. Co. v 
Hayes, 9 Tenn App 116. 

62 C J p 213 note 79 
Company rule held mappUcable 

(1) Railroad company rule forbid¬ 
ding pushing or backing cars with¬ 
out ilagman did not apply where au¬ 
tomobile collided with locomotive 
and tender being backed over cross¬ 
ing—McGinnis v Shaw, 167 SB 633, 
46 GaApp. 248—-Central of Georgia 
Ry. Co V Cooper, 165 SB 868, 46 
GaApp 806 

(2) Rule of railroad that, where 
cars are pushed by engine, a member 
of crew must take a conspicuous po¬ 
sition in front of leading car was not 
applicable where engine was pushing 
only the water car and other remain¬ 
ing cars were being pulled by the 
engine.—Stelly v. Texas & N. O R 
Co, La App, 49 So.2d 640, 

59. Kan —Moses v Missouri Pac. 
R, Co, 26 P2d 269, 138 Kan 347. 

La —^Dobrowolski v. Holloway Gravel 
Co, App, 173 So. 474—^Robertson 
V Missouri Pac R Co., App, 166 
So 527, rehearing denied 167 So 
166 

N C,—Pridgen v Atlantic Coast Line 
R Co, 164 SB 326, 203 NC. 62. 

52 C J. p 214 note 80 

Company rule held luapplioable > 

. Rule of rajlToad that mght signals 
must he used in addition to day sig¬ 
nals when day signals cannot be 
plainly seen wajs not applicable in 
determining railroad's liability where 
a light burning in daytime when col¬ 
lision occurred would hot have drawn 
attention of decedent if decedent was 
otherwise unable to see train in time 
to avoid collision.—Stelly v Texas & 
N. O. R Co, La.App, 49 So 2d 640 

60. Kan—Moses v Missouri'Pao R 
Co., 26 P.2d 259, 138 Kan. 347. 

1365 


La—^Robertson v Missouri Pac R 
Co, App, 166 So 627, rehearing 
denied 167 So 165 

Mo —^Peltz V. Terminal Railroad 
Ass'n of St Louis, 81 S W 2d 616, 
336 Mo 790 

N C —Pridgen v Atlantic Coast Line 
R. Co, 164 SB 325, 203 N.C 62. 
Tenn —^Tennessee Cent Ry Co, v 
Hayes. 9 Tenn App 116 
Va —Chesapeake & O. Ry Co v 
Polkes, 18 SB 2d 309, 179 Va. 60— 
Southern R Co v. Campbell, 1 
S E 2d 266. 172 Va. 811. 

62 C J p 214 note 81. 

61- La—^Robertson v. Missouri Pac 
R Co., App, 166 So 627, rehearing 
denied 167 So. 165 

Or—Case v. Northern Pac Terminal 
Co., 160 P.2d 313, 176 Or 643 
Tenn —^Tennessee Cent. Ry. Co. v 
Hayes, 9 Tenn App. 116. 

62 C J. p 214 note 82 
TTse of facilities at hand 
Brakeman on tender of locomotive 
backing across crossing, if he dis¬ 
covers automobile approaching, and 
can reasonably infer that driver will 
likely undertake to cross, must use 
facilities at hand to prevent colli¬ 
sion; brakeman has no right to wait 
until absolutely certain that traveler 
IS going into place of danger before 
taking steps to avoid injuring him 
—Smith V Bl Paso & N B R, Co., 
Tex Civ App, 67 S.W.2d 362, error 
dismissed. 

62. La—^Dobrowolski v, Holloway 
Gravel Co, App, 173 So. 474. 

52 C J p 215 note 83 
Distance of locomotive from lead oar 
In suit by motorist for damage to 
automobile when struck at crossing 
by tram which was being backed 
over switch track at night, facts that 
whistle of locomotive was blown and 
bell was rung did not relieve defend¬ 
ant of negligence for failing to have 
light on lead car as it backed over 
crossing, where locomotive was oyer 
six hundred feet back of lead car.— 
Dobrowolski -v Holloway Gravel Co„ 
supra. 

63. La—Stelly v. Texas & N. O. R^ 
Cp, App., 49 So.2d 640. 
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ly absolve the company from the duty of taking 
other precautions, the means of warning should 
be as effective on a backing train as on an advanc¬ 
ing unreversed train.®^ 

Statvtory provisioits In some jurisdictions the 
duty of observing particular precautions is required 
by statute, and the company is liable for injuries 
resulting from failure to comply therewith,®® and 
such failure is negligence per se ®® Under the 
terms of such statutes, an ordinary lantern in the 
hand of a brakeman on the top of a car is not a 
“conspicuous light.”®*^ An ordinance requiring a 
company running a locomotive, car or train back¬ 
ward to provide a watchman at the rear end there¬ 
of requires, when backing an engine \\^th a tender, 
a watchman on the rear of the tender,®® and a 
watchman on the rear of the locomotive in such 
case is insufficient.®® Under a statute requiring a 
railroad to keep a “lookout ahead” on a locomo¬ 
tive, it has been held that there is absolute lia¬ 
bility on a railroad for injuries inflicted when its 
train is moving backward, or by means of an en¬ 
gine placed elsewhere than in front, since the stat¬ 
ute IS complied with only when a train is moving 
forward by means of an engine at its front ;70 
but there is no absolute liability under the statute 
where an accident occurs while an engine is op¬ 
erated backward with the tender in front, and the 
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engineer is actually on the lookout ahead of his 
engine 

h. “Kicking Cars” or Making “Flying Switches” 

As a general rule, it is not negligence per se on the 
part of a railroad company to “kick” cars or to make 
“running” or “flying switches” over a highway crossing 
not in a populous town or city, or when proper precau¬ 
tions are taken for the safety of travelers using the 
crossing, but, since such a practice is peculiarly danger¬ 
ous, It creates a duty of unusual care on the part of the 
company 

As a general rule it is not negligence per se on 
the part of a railroad company to “kick” cars or 
to make “running"’ or “flying switches” over a 
highway crossing not in a populous town or city,*^- 
or when proper precautions are taken for the safe¬ 
ty of travelers using the crossing*^® However, 
since such a practice is peculiarly dangerous, it 
creates a duty of unusual care on the part of the 
company and there should be not only the 
usual signals of bell and whistle, but there should 
also be a flagman near the track or a watchman 
on the nearest approaching car as well as other 
reasonably necessary precautions;'^® and, unless 
contributory negligence of a character to defeat a 
recovery intervenes,such acts, when performed 
without taking reasonable precautions to avoid in¬ 
juries to persons on or approaching the crossing, 
constitute negligence for which the railroad com¬ 
pany IS liable,'^7 especially where they are m viola- 
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64. W.Va.—Moms v. Baltimore, etc., 
R. Co., 147 SE. 647, 107 W.Va 97 
—^Bowles V. Chesapeake, etc., R 
Co., 67 SE. 131, 61 W.Va. 272. 

65. Gra. —Central of Georgia Ry. Co 
V. Dumas, 160 S.B. 814, 44 GaApp 
162 

52 CJr. p 216 notes 86. 86. 

BizectloiL of lookout 

Under statute requiring railroad 
engineer to look ‘‘ahead,’* engineer 
had duty to look m direction in 
which he was moving tram, whether 
forward or backward, the word 
“ahead** relating to direction In 
which tram is movtag rather than 
to direction in which pilot on engine 
is pointing.—Atlanta^ B. 8B C Co v. 
Davis, 187 S E. 148, 63 GkuApp. 814. 
OrdiiiaiLces held iaapplloahle 

(1) In suit by owner of automobile 
agrainst railroad to recover for dam^ 
ages to automobile which collided 
with tender of backing engine at 
mght, city ordinance, obvious pur¬ 
pose of which was to have a lookout 
on the approaching rear of a train 
being operated under conditions 
where the englnemen would not, in 
the backing movement, be in position 
to give an alarm or signal the ap¬ 
proach of such backing movement, 
was inapplicable.—Southern Ry. Co 


V. Maddox, 11 S.E 2d 501, 63 GaApp 
508. 

(2) Ordinance requiring gruards on 
rear platform of trains moved back¬ 
ward over street crossing was ap¬ 
plicable to train containing no rear 
platform —Central of Georgia Ry 
Co V. Dumas, 160 S.B 814, 44 Ga 
App 152 

66. Ala —^Birmingham Belt R Co. v. 
Watkins, 146 So 279, 226 Ala 197 

62 C J p 216 note 87 

67. Ill —Chicago, etc, R Co v 
Walsh, 41 NE 900, 157 Ill 672 

68- Ind.—^Harmon v Foran, 94 N 
iE 1050, 95 NE. 597, 48 Ind App. 
262 

69. Ind.—Harmon v. Foran, sup;ra. 

70. U.S.—Alabama CMreat Southern 
R*. Co V. Brookshire, C.OA. Term., 
166 rF*.2d 278, 1 AL.R.2d 612. 

Tenn—^Lattle I^ock & M. R. Co v 
Wilson, 16 SW. 613, 90 Tenn. 271* 

< 25 AnuSR. 693, 13 L>.RJ^ 364. 
Inapplicability of statute to trains 
engaged m switching operations 
see infta | 740. 

71. US—Southern R, Co v Simp¬ 
son, Tenn, 131 P. 705, 66 C.C.A. 
563. 

52 C J p 215 note 86 [a] (2). 

72* N.T,—^Boweh v New York Cent., 
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eta, R Co, 36 NYS 640, 89 Hun 
594 

“Kicking" cars and “flying switches" 
defined see supra § 1 n. 

73. Cal.—Sheets v Southern Pac. 
Co, 299 P 71, 212 Cal 609. 

Mo.—^Haton v Illinois Cent. R Co, 
76 SW2d 127, 336 Mo 1186 
62 CJ p 216 note 96. 

74. Mo—^Haton v. Illinois Cent. R 
Co, supra 

52 C J p 215 note 97 

75. Wis—Ward v Chicago, etc, R, 
Co, 66 NW. 771, 85 Wis. 601 

62 C J. p 216 note 98 

76. Da—Mitchell v. Illinois Cent. 
R Co, 34 So 714, 110 La 630, 98 
Am.S.R. 472, 

77. Cal —Sheets v. Southern Pac 
Co, 36 P.2d 121, 1 Cal 2d 408. 

62 1C.J. p 216 note 1. 

Act of brakeman. 

Railroad brakeman, stopping traf¬ 
fic at crossmg while flying switch 
was being made, participated in such 
operation, so as to entitle truck driv¬ 
er, suing for injuries fn collision be¬ 
tween truck and shunted freight car. 
to prove brakeman’s act in leaving 
crossing before car reached it as 
negligence, under complaint alleging 
negligent operation of car.—^Sheets \\ 
Southern Paa Co, supra. 
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tion of a statute or ordinance.^® Where such acts 
are performed at a crossing* m a populous town or 
city along which people are constantly accustomed 
to travel, they have been held to be negligence 
per se,'79 although signals of alarm are given from 
the engine employed in the switfching so 

§ 734. Lights, Signals, and Lookouts on 
Trains and Cars 

A lailroad company has the burden to exercise care 
to safeguard users of a hiahway against injury by mak¬ 
ing provision for adequate warning by lights or signals 
on its cats or trams which approach or cross a grade 
crossing 

As a general rule, a railroad has the burden to 
exercise care to safeguard users of a -highway 
against injury by making provision for adequate 
warning of danger by lights or signals on its cars 
or trains which approach or cross a grade cross¬ 
ing 81 The omission or nonoperation of signals and 
other warnings required or customarily given to 
indicate the approach of a tram to a crossing is 
equivalent to an assurance by the railroad that no 
train is m fact approaching, and constitutes an in¬ 


vitation by the railroad to travelers on the high¬ 
way to proceed toward and over the crossing,82 
Whether a railroad was negligent with respect to 
performance of its statutory duty to give warning 
of the approach of trains to a crossing must be de¬ 
termined by the circumstances of the particular 

case.83 

Trains or cars occupying crossing. Generally, 
since actual occupancy by a train of a crossing 
constitutes notice and warning of its presence, the 
railroad company need not give other warning to a 
traveler on the highway by lights or signals on 
the train,84 m the absence of unusual conditions 
creating an extraordinary hazard,85 but this rule 
of law may be inapplicable where the train came 
onto the crossing when the car was within less 
than stopping distance.86 So it is generally held, 
although there is some authority to the contrary,87 
that the failure of a railroad to give the signal 
or warning required by statute in approaching a 
crossing is immaterial once the train has occupied 
the crossing and the traveler then collides there¬ 
with,8 6 since the obj’ect of statutes imposing re- 


7a. Ala—^AJlabama Great Southern 

B. Co, V Anderson, 19 So 616, 109 
Ala 299. 

52 C.J. p 216 note 2, 

79. Ill —Illinois Cent R. Co. v 

Rachen, 55 Ill. 879. 

52 C,J. p 216 note 3 

80. Ill —Illinois Cent. R. Co. v. 

Baches, eupra 

81. Ga.—Gay v. Sylvania Ctent R 
Co., 53 SIj3 3d 713, 79 GaApp. 362. 

Wash.—^Watson v. Northern Pac Co , 
223 I* 2d 1057 

Duties as to wavnln^s held ooxnplied 
with 

111—Robins V Pitcairn, CCA Ill., 
124 F.2d 734 

82. Ill —Chapman v Baltimore & 

O. R Co, 92 N.B.2d 466, 340 Ill 
App 476 

-83. SC.—Carter v. Atlantic Coast 
Line R. Co, 7 S.B.2d 1C3, 192 S. 

C. 441 

ixjg—Plafffif V. Chicago Great 
Wogtern Ry. Co, CCAMinn, 143 
F.2d 90 

—^Jones v Pennsylvania R. Co, 
-61 A 2d 691, 6 Terry 486. 

D C.—Sisson V. Southern Ry. Co, 68 
F.2d 403, 62 App.D.C 366. . 

IlL—Coleman v. Chicago, B. ^ Q R, 
Co., 6 N.El 2d lOa, 287 HI App. 483. 
Mont.tH-JarreWa v. Northern Pac 
Ry. Oo, .P,2d 446, 101 Mont, 
102 . 

Ohio—Kramers v Chesapeake O 
Ry Co, N.B 2d 227, 60 Ohio App 
S56 

Or —Rogers v. Southern Pac. Co., 227 

P. 2d 979. 


Pa.—Wink V. Western Maryland Ry 
Co, 176 A. 760, 116 Pa Super 374. 
Wash—Schofield v Noithern Pac 
Ry Co, 104 P2d 324. 4 Waah.2d 
612 

62 C.J. p 236 note 49 [b]. 

85 Mont —^Broberg v Northern Pac 
Ry Co, 182 P2d 861, 120 Mont. 
280 

Wash—Schofield v Northern Pac 
Ry. Co, 104 P2d 324, 4 Wash 2d 
512 

86, Utah—^Barle v. Salt Lake & 
Utah R Corp. 165 P.2d 877, 109 
Utah 111. 

Fresenoe at orosslng at same time 
Where rallfoad motor car, which 
had been standing a short distance 
from crossing, obscured from view 
of motorist by shrubbery, gave no 
warning that it was about to start, 
and motor car and automobile ar¬ 
rived at crossing at nearly the same 
time, presence of motor car on cross¬ 
ing was not sufficient warning to mo¬ 
torist that crossing was occupied.— 
Smith V Chicago, B & Q R, Co., 291 
NW 417, 227 Iowa 1404, followed in 
291 NW. 422, 227 Iowa 1404 

87. Wash.—Schofield v. Northern 
Pac Ry. Co., 104 P.2d 324, 4 Wash 
2d 612. 

NegUgenoe per so 

The failure to ring bell or sound 
whistle of locomotive, pulling a train 
a car of which wsls struck by a truck 
in which deceased was ndmg, would 
be “negligence per se” within the 
statute requiring the giving of sig¬ 
nals a certain distance from road 
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crossing, irrespective of the fact 
that the locomotive had already 
passed over crossing when car was 
struck—Schofield v Northern Pac 
Ry Co, supra 

88. U S —Flagg V. Chicago Great 
Western Ry Co, CCAMinn, 143 
P2d 90 

Qa—Pollard v Clifton, 9 SE2d 782, 
62 GaApp 573 

Ill—^Miles V American Steel Found¬ 
ries, 23 N.B 2d 754, 302 HI App 263 
Mass —^Bell Cab Co. v New York, 
N H & H R Co, 199 NB. 727, 
293 Mass 334 

Mich —^McParlan v Grand Trunk 
Western R Co. 263 NW 734. 273 
Mich 627. 

Minn—Olson v.’ Chicago, Great 
Western Ry. Co, 269 NW 70, 193 
Minn 633—Crosby v. Great North¬ 
ern Ry Co, 246 NW. 81, 187 Mmn 
263 

Miss —Spilman v Gulf & S I R Co , 
163 SO. 445, 173 Miss. 726 
Ohio—Kramers v Chesapeake & O 
Ry Co, 22 NE2d 227, 60 Ohio 
App. 666. 

Tex,—Texas & N O R. Co v. Strat¬ 
ton, Civ.App, 74 SW2d 741, error 
refused, followed m Texas & O 
R Co. V. Berry, 74 S.W.2d 760, er¬ 
ror refused* , 

Intent of sigtiSls ' - 

Statutory signals required to be 
given by trams approaching high¬ 
way crossing are not intended to pre¬ 
vent automobile drivers from rtin- 
ning into side of tram occupymgf 
crossing—Crosby v Great Northern 
Ry. Co.. 246 NW 31. 187'Mmn 263 
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quirements as to signals is to warn of the ap¬ 
proach of trains, and not to give warning of the 
presence of a train on the crossing, or to pre¬ 
vent a traveler from running into a tram so situ¬ 
ated, as discussed infra § 736 b (1), and the re¬ 
quirement that warning devices be operated until 
the crossing is “passed” does not necessitate the 
continuance of signals once the engine has passed 
and the crossing is entirely occupied by the tram 
or car, as discussed infra § 736 b (2). On the 
other hand, the failure to operate warning signals 
and devices may constitute negligence where the 
crossing is extrahazardous by reason of peculiar 
circumstances or conditions,^® and the situation 
constitutes a trap.®® The duty of a railroad as 
to obstructions at crossings generally is considered 
supra § 720, and the duty to provide safeguards 
at the crossing for cars blocking the crossing is 
considered generally supra § 725. 

§ 735. -Lights 

In the night or when It Is dark, the conmnon-law 
duty of reasonable care may require that a railroad com¬ 
pany give some signal by light so that persons at a cross¬ 
ing may see an approaching tram, and ordinarily the 
absence of warning lights constitutes evidence of negli¬ 
gence to be considered in connection with other circum¬ 
stances. 


In the night®^ or when it is dark®^ or dusk 
dark,®® the common-law duty of reasonable care 
may require that a railroad company give some 
signal by light so that persons at a crossing may 
see an approaching train ®'^ Such light should be 
of a kind calculated to attract the attention of 
travelers at or near the crossing,®5 indicating to 
them the approach of the train toward the cross¬ 
ing,®® such as a headlight,®*^ or, if the train is 
backing toward the crossing, an appropriate bright 
light on the rear of the train to show that fact,®® 
and, although there is a light on the forward end 
of a backing tram, if it is of such a character as 
not to suggest the approach of such tram to the 
crossing to a reasonably cautious man, it does not 
suffice.®® Likewise, the presence of a headlight 
will not fulfill the company's duty if the head¬ 
light is clouded and obscured^ or if it is turned 
down so low as to be ineffective ® 

Ordinarily the absence of warning lights consti¬ 
tutes evidence of negligence to be considered m 
connection with other circumstances,® such as the 
amount of light.** When coupled with the fail¬ 
ure to give proper signals of approach, the ab¬ 
sence of proper lights from moving cars or trains 
approaching a crossing in a city or where per- 


89. Mont—Broberg v. Northern 

Pae. Ry. Co, 182 P.2d 851, 120 
Mont. 280. 

Curve in highway 

Where motorist approaching: rail¬ 
road crossing: in country at night 
could not see the crossing or tram 
thereon until after turning curve in 
highway near the crossing, failure 
of railroad to blow whistle on ap¬ 
proaching the crossing was negli¬ 
gence, as against contention that the 
fact that the train was already on 
the crossing and a number of its 
cars had already passed when the 
automobile rounded the curve and j 
struck the train was suddcient no- | 
tice of the presence of the train — 
Southern By Co, v. Riley, 4 S E 2d 
54, €0 GaApp. 475. 

90. Wash —Schofield v. Northern 

Pac Ry Co, 104 p.2d 324, 4 Wash 
2d 512 , 

91. Cal —Cooper v. Southern Pac. 
Co. Ill P.2d 689, 43 CaLApp 2d, 
693 

Kan.—^Moses v. Missouri Pac R. Co., 
26 P2d 269, 138 Kan. 347 
La—Robertson v Missouri Pac, R. 
Co, App, 165 So 527, rehearing de¬ 
nied 167 So. 165. 

Mich—^RichmaJi v Detroit, G. H & 
M By. Co, 286 N.W. 878, 264 Mich, 
607. 

NC—Pridgen v. Atlantic Coast Line 
Rp Co.. 164 SB 325, 203 NC. 62. 

52 C.J. p 216 note 6. 


flights held suificieiLt 

Md—State, for Use of Emerson, v 
Poe, 190 A 231, 171 Md 684 

92. N C —^Parker v. Seaboard Air 
Line R. Co, 106 S E 756, 181 N C 
95 

52 C.J. p 216 note 7. 

93. Ark—^Pt Smith, etc, R Co v 
Messek, 131 SW. 686, 966, 96 Ark 
243 

Tex—^Ft Worth, etc, R Co v. Hous¬ 
ton, Civ App, 185 SW. 919. 

94. Mo—Becke v Missouri Pac R 
Co, 13 SW 1053, 102 Mo 544, 9 
LRA 157. 

NC—Hill V. Atlantic Coast Line R 
Co., 82 S.E 864, 166 NC 692. 

95. Mich—Gorton v Harmon, 116 
NW. 443, 162 Mich. 473, 16 Ann 
Cas. 461. 

52 C J. p 216 note 10. 

96. Mich.—Gorton v. Harmon, 116 
NW 443, 152 Mich. 473, 16 Ann 
Cas 461. 

52 C J. p 216 note IL 

97. Ohio —Continental Baking Co. 
V. Pennsylvania B. Co, 96 NB2d 
258, 87 Ohio App 506 

52 C J P 216 note 12. 

98. Kaq.—^Moses v. Missouri Pac. R 
Co, 26 P.2d 269, 138 Kan 347. 

La —^Dobrowolskl v. Holloway Grav¬ 
el Co, App, 173 So, 474—Robert¬ 
son V. Missouri Pac R Co, App., 
165 So. 527, rehearing denied 167 
So. 165. 


■NC—^Pridgen v. Atlantic Coast Line 
R Co, 164 S B 325, 203 N C. 62. 

62 C J. P 217 note 13 

99. Wash—Hines v, Chicago, etc,. 

R Co. 177 P 795, 106 Wash 178. 
62 C J p 217 note 14 
1. Ind —Chicago, etc, R Co v 
Coon, 93 NB 661, 95 N.B 696, 48 
Ind App. 675. 

3. NT—^Daniels v. Staten Island 
Rapid Transit Co, 26 NB 466, 125 
N.T. 407. 

3. Ohio—Continental Baking Co. v 
Pennsylvania R Co., 96 NB2d 258, 
87 Ohio App. 605 

52 C jr p 217 note 19. 

STegUgence per se 

(1) In absence of statutoiy re¬ 
quirement, running of train across 
highway at night without lights to 
disclose its presence is not negli¬ 
gence per se—Morley v Cleveland, 
C., C & St. L R Co, 194 NB 806, 
100 Ind App 516. 

(2) Although the mere absence of 
lights or mere irregular order of 
cars IS not of Itself negligent, where 
the two concur, and further, the cars 
are run at irregular intervals, a case 
of negligence is made out as a mat¬ 
ter of law—^Principe v. American R 
Co., 22 Puerto Rico 282 

4. N.C,—^Parker v Seaboard Air 
Line R. Co.. 106 SB 756. 181 N.C. 
95 

62 G.J. p 217 note 20. 
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sons may reasonably be expected is negligence as 
a matter of law,^ and especially when such train 
IS running at a rapid speed® or is backing toward 
the crosi^ing 7 Qn the other hand, merely having a 
suftlcicnt light displayed on trains or cars does not 
show that the railroad has performed its full duty 
of due cart to travelers.® 

Statutes requiring engines to be furnished with 
headlights which shall be kept burning are designed 
to secure the protection that a useful headlight af¬ 
fords,and not to compel such headlight to be 
earned where it would serve no useful purpose,^® 
so that engines preceded by, and coupled to, snow 
plows need not have headlights.ii 

Ordinarily a railroad is under no duty to pro¬ 
vide lights in or on cars obstructing a crossing 
while standing still or passing over the crossing, 
and its failure in this respect does not constitute 
negligence jn order to charge a railroad with 
negligence m moving a tram at night across a 
highway without lights to disclose its presence, an 
injured motorist must show that trainmen exer¬ 
cising reasonable care should know that because* 
of darkness cars are such an obstruction that peo¬ 
ple traveling m automobiles properly equipped with 


lights and carefully operated at a reasonable rate 
of speed would be likely to come into collision with 
them 13 So, where a railroad crossing is ex- 
trahazardous by reason of peculiar circumstances, 
the failure of the railroad to take precautionary 
measures such as the placing of warning lights 
along the train where it has stopped on the crossing 
or IS slowly moving thereover may render the 
railroad liable for negligence.!^ 

§ 736. - Signals 

a. In general 

b. Provisions of statutes or ordinances 
a. In G^CLeral 

A railroad company generally has the duty, apart 
from any imposed by statute or ordinance, to give sig¬ 
nals of the approach of its trains or cars to crossings, 
and the failure to give a proper signal or warning may 
constitute negligence or evidence of negligence. Ordi¬ 
narily, no particular or specific kind of signals or warn¬ 
ing 18 necessary but it is only required that a suitable 
means of giving warning adapted to the circumstances 
be adopted and applied. 

Under some decisions a specific common-law 
duty to give warning or notice of the approach 
of trains or cars to a crossing has been recog¬ 
nized,!® and the failure to give a proper signal or 


B. Mich.—nichman v Detroit, G. H 
& M Ry. Co„ 230 N.W 878, 254 
Mich. 607. 

62 OJ P 217 note 22 

6. Okl.—Midland Valley R, Co. v. 
Lawhorn, 198 I>. 580, 81 Okl 288 

62 C.J p 217 note 23. 

7. La—Robortflion v Missouri Pac 

R. Co., App., 105 So 527, roheann? 
(l(»modl67So 105. 

52 (U. p 217 note 24. 

8. N V.—^Hi'nnvie v Now York Cent 
U. Co, 59 N K. 901, 166 NT. 280. 

52 OJ P 2X7 note 25. 

9. Mo.—^McNeil v. Missouri Pac R 
Co., App., 182 e.W. 762 

10. Mo.—McNeil v. Missouri Pac. R 
Co, supra. 

11. Mo —McNeil V. Missouri pac. R 
Co, supra. 

12. U.S.'—Probert v. Chicago, I & 
L. Ry. Co., C.C,A.in., 93 P2d 259. 

Del—Jones v, 1 Pennsylvania R. Co., 
01 A.2d 601, 6 Torry 486. 

Oa.—Southern Ry, Co. v. Riley, 194 

S. D. 422, 67 GaApp. 20. 

Ky.—Scarbrough v. Louisville & N. 

R Co., 124 S.W 2d 88. .276 Ky 292 
La.—Oates v. Arkansas & L. M Ry. 

Co., App., 180 So 835 
Mont.—^Brobergr v. Northern Pac Ry, 
Co., 182 P.2d 851, 120 Mont 280. 
Pa.—Celia v. Pennsylvania R. Co., 
70 A 2d 638, 364 Pa. 82. 

Tex—Texas & N. O R. Co v. Comp¬ 
ton, 186 S.W2d 1118, 135 Tex 7, 


Presence of cars on crossing as af¬ 
fecting duty of railroad with re¬ 
spect to* 

Safeguards at crossings generally 
see supra § 725. 

Lights, signals, and lookouts on 
trains and cars generally see su¬ 
pra 5 734 
Color of cars 

The fact that railroad passenger 
cars were black and hod no lights 
inside them did not constitute negli¬ 
gence toward motorist who struck 
cars at railroad crossing—^Northern 
Pac Ry Co V Bacon, CCAMont., 
91 P 3d 173, certiorari denied Bacon 
V Northern Pac R Co, 68 S Ct. 65, 
302 U.S 730, 83 L Ed 564 
Freoauttonary measures held snfiU 
dent 

(1) Street light of railroad illu¬ 
minating crossing, and headlight of 
engine and lights on front and rear 
coach, were held sufficient precau¬ 
tionary measures to protect truck 
driver approaching switch track 
crossing obstructed by unlighted 
coach —Plummer v Gulf, M & N R 
Co, La A 4 ;>P , 153 So 322. 

(2) Where trainmen gave ample 
warning with lanterns of a railroad 
car partially obstructing a grade 
crossing, the failure to put lights on 
the car was not negligence authoriz¬ 
ing recovery for death of a motorist 
who struck the car—Gates v. Arkan¬ 
sas & L M Ry. Co, La App., 180 So. 
835. 


13, Okl—^Fleming v. Loch, 195 P.2d 
942, 200 Okl. 448 

14. Mont —Broberg v. Northern 
Pac Ry Co, 182 P.2d 861, 120 
Mont 280. 

15- Del.—^Leedom v Pennsylvania 
R Co, 29 A 2d 171, 3 Terry 186 
Ga—Gay v Sylvania Cent R Co , 63 
SB 2d 713, 79 GaApp 362. 

Ky—^Deitz' Adm'x v. Cincinnati, N. 
O & T P Ry, Co. 176 SW.2d 699, 
296 Ky. 279 

N C —^Henderson v Powell, 19 S B 2d 
876, 221 NC 239—Johnson v At¬ 
lantic Coast Line R Co, 170 S.P 
120, 206 NC 127—Collett v. South¬ 
ern Ry Co., 163 S B 406, 198 N C. 
760 

S C —Smith V Southern Ry. Co , Car¬ 
olina Div, 36 S.B2d 226, 207 SC 
179 

Tex—^Burlington-Rock Island R Co 
V Ellison, Civ App., 169 S W2d 669, 
affirmed 167 S.W2d 723, 140 Tex 
353 

Va—^Atlantic Coast Line R, Co v. 
Clements, 36 SB 2d 553, 184 Va. 
656—Chesapeake & O Ry Co v. 
Folkes, 18 SB 2d 309, 179 Va 60— 
Southern R. Co v Campbell, 1 S. 
B 2d 266, 172 Va 811. 

Was —Webster v. Roth, 18 N.W 2d 1, 
246 Wis 636 
52 C J P 218 note 82. 
in Tennessee 

(1) It has been held that it is gen¬ 
erally the duty of a railroad compa¬ 
ny to give warning of approach of 
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warning held to constitute negligence and in 
other jurisdictions, while no such specific duty ex¬ 
ists,the omission of warnings of approach is to 
be considered in connection with the duty of the 
railroad to operate its trains with due care and 
caution so as to avoid injuries to others.i^ A rail¬ 
road company is not relieved from the obligation 
of giving signals of the approach of its trains or 


cars to crossings by the fact that no statute or or 
dmance has been adopted or is applicable to th 
situation and circumstances in question 

Where the duty to give warning arises, th< 
courts, in defining the character of the requisit< 
warning, have employed varying expressions, a’ 
for example, that it should be reasonable,20 time 
ly,2i adequate,22 and in other cases that the w-arn 


its trains to crossings of its tracks 
witli a street or highway—Corpus 
Jtirls dted in Southern Ry. Co v 
Penley. 134 SW2d 177, 179, 175 

Tenn 380—^Louisville & N R. Co v 
Ross, 2 Tenn.App. 384. 

(2) Where there is no statute gov¬ 
erning the matter, the common-law 
liability of a railroad for negligence 
at highway crossings prevails, and 
it must give proper warning of the 
approach of trains—^Hurt v. Yazoo, 
etc., R Co., 206 SW. 437, 140 Tenn 
623—52 C J p 241 note 2 [c] (4) 

(3) On the other hand, where stat¬ 
utes relating to blowing whistles or 
ringing bells at grade crossings con¬ 
flict with the common law and under¬ 
take to define the entire duty of rail¬ 
roads as to warnings at every grade 
crossing, no common-law duty re¬ 
mains on raalroad as to giving warn¬ 
ing at such crossings.—Southern Ry 
Co V Noah, 176 S.W2d 826, 180 
Tenn 532—52 C.J- P 241 note 2 [c] 
(3). 

16, U.S.—^Plough V. Baltimore & O 

R. Co, CA,NY., 172 P2d 396, cer¬ 
tiorari denied 69 S Ct 1518, 337 U 

S. 940, 93 LBd 1745, PEanson v 
Baltimore & O B Co, 69 S Ct 
1518, 337 U.S 940, 93 L Ed 1745, 
Van Slyke v Baltimore & O R 
Co., 69 S.Ct. 1618, 337 US. 941. 
93 LEd. 1745, and Lynch v Balti¬ 
more & O. R. Co, 60 set. 1518, 
337 US. 941, 93 LEd 1746. 

La—Crappe v Texas & P. Ry. Co., 
133 So 802, 16 LaA.pp 244. 

Mich.—Richman v. Detroit, G. H & 
M. Ry Co, 236 NW. 878, 254 Mich 
607 

N C —Coltraln v. Atlantic Coast Line 
R Co, 4 SB 2d 853. 216 NC 263 
—^Kuykendall v Southern Ry. Co, 
181 S E. 625, 208 NO 840—Johnson 
V Atlantic Coast Line B. Co, 170 
S E 120, 206 N C 127—Rives v At¬ 
lantic Coast Line R. Co, 166 S E 
709, 203 NC 227—Collett v South¬ 
ern By, Co, 163 SE. 406, 198 N.C. 
760. 

Va—Southern B Co v. Campbell, 1 
SE2d 265, 172 Va. 311, 

52 C J. p 218 note 33^ 

BTegligeiLoa per se 

(1) A failure to give crossing sig¬ 
nals constitutes “negligence per se'' 
—^Moore v Atlantic Coast Line R 
Co., 7 S B.2d 4. 192' S.C. 406—Mishoe 
v, Atlantic Coast Line R Co, 197 
S iL 97. 189 S C. 402. 


(2) It has also been held, however, 
that in the absence of statutory’- re¬ 
quirement, running of train across 
highway at night without signals to 
disclose its presence is not negli¬ 
gence per se—^Morley v Cleveland, 
C., C & St L. R Co. 194 NE 806, 
100 Ind App 515 

17. Miss —Illinois Cent R Co. v 
Mann, 106 So 7, 141 Miss 778 

62 C J p 218 note 34. 

Within municipality 

Railroad is under no common-law 
duty to sound a whistle when ap¬ 
proaching a grade crossing within 
municipality —^Keegan v Chicago, 
M, St P. & P Ry. Co, 27 N.W2d 
739, 251 Wis 7. 

18. Ga—^Seaboard Air Line Ry Co 
V Benton, 159 SB. 717, 43 GaApp 
495, reversed on other grounds 166 
SE. 693, 175 Ga 491, conformed 
to 166 SB 219. 46 GaApp 832 

Iowa—Coonley v. Lowden, 12 N.W.2d 
870, 234 Iowa 731 
52 C J p 219 note 35. 

18- U S —Southern Pac Co v 
Haight. C,CA 'Cal, 126 P 2d 900, 
certiorari denied 63 S Ct 164, 317 
U.S. 676, 87 L Ed 542. 

Iowa—Coonley v. Lowden, 12 NW 
2d 870. 234 Iowa 731. 

Ky—^Deitz' Adm'x v Cincinnati, N 
O. & T, P Ry Co. 176 SW2d 699, 
296 Ky. 279 

S C —Smith V Southern Ry Co, | 
Carolina Div, 35 S B 2d 225. 207 

5 C. 179 

Va.—Chesapeake & O Ry Co v 
Polkes, 18 S E 2d 309, 179 Va 60— 
Southern R Co v, Campbell, 1 
SE2d 265. 172 Va 311—Franklin 

6 P. Ry Co, V. Shoemaker^s Com¬ 
mittee. 159 SB. 100, 166 Va. 619 

62 C J p 217 note 31. 

Crossing in town or mnnlolpality 
CD A rajlroad company sued for 
death of passenger in automobile 
colliding with tram at crossing in 
town was not relieved from its com¬ 
mon-law duty to give adequate cross¬ 
ing warning by the fact that' railroad 
was not required to give statutory 
crossing warning at a crossing in 8. 
town, and that town had not enacted 
ordinance requiring gate or flagman 
at crossing—^Atlantic Coast Line R. 
Co V. Clements, 36 S E 2d 553, 184 
Va 656 

(2) Although statute does not re¬ 
quire engineer to blow whistle at a 

1570 


grade crossing within a municipalitj 
if he sees motorist approachinj 
crossing and about to go on track* 
and believes that he is unaware o 
train's approach, it would be engi 
neer's duty to sound whistle as wel 
as to take every other reasonabh 
precaution to prevent the collision 
—Webster v. Roth, 18 NW2d 1, 24( 
Wis 635 

20. Ky—^Deitz* Adm'x v Cincinnati 
N O & T P Ry. Co. 176 S W 2c 
699, 296 Ky 279 

Mo—Scott V Missouri Pac R Co 
62 SW2d 834, 333 Mo 374 
N H —^Rancourt v Boston & M R R 
30 A 2d 453, 192 NH 284 
Va—^Atlantic Coast Line R Co v 
Clements. 36 S E 2d 563, 184 Va 
656 

62 C J. p 219 note 36. 

Ordinary prudence 

Duty of railroad in warning of ap 
proach of trains at crossing is tc 
provide such means and take sueb 
steps as ordinarily prudent mar 
would in the same or similar cir¬ 
cumstances, since there is never a 
guarantee of the prevention of in¬ 
jurious results—^Louisville & N R 
Co. V Marshall's Adm'x, 158 S W 2d 
137, 289 Ky 129 

21. 'U S —^Plough V Baltimore & O 
R Co, CAN.Y, 172 P.2d 396, cer¬ 
tiorari denied 69 SCt. 1618, 337 
US 940. 93 LEd 1745. Hanson v 
Baltimore & O. R Co, 69 S'Ct 
1618, 837 US 940, 93 LEd. 1746, 
Van Slyke v, Baltimore & O R 
Co, 69 set 1618, 337 US, 941, 95 
LEd. 1745, and Lynch v Baltimore 
& O. R. Co, 69 set. 1518, 337 U. 
S 941, 93 LEd 1745 

N.C—^Johnson v Atlantic Coast Line 
R Co; 170 SB. 120, 205 NC 127 
Va—^Atlantic Coast Line R Co v 
Clements, 36 S E 2d 553, 184 Va. 
666—^Franklin & P Ry Co v 
Shoemaker's Committee, 159 S E 
100, 166 Va. 619. 

52 C J. p 219 note 37 

22. US —^Plough V. Baltimore & O 

R Co; CA.NT.. 172 P 2d 396. cer¬ 
tiorari denied 69 SCt 1618, 337 U. 
S 940. 93 L Ed 1745, Hanson .v 
Baltimore & O R. Co, 69 SCt. 
1518, 337 US 940. 93 LEd 1746, 
Van Slyke v. Baltimore & O R. Cc/., 
69 S.Ct. 1618, 337 U.S. 941, 93 LEd 
1746, and Lynch v Baltimore & O. 
R. Co, 69 S Ct 1618, 837 U.S 941„ 
98 L Ed 1746. ' ' 
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mg should be proper,^3 sufficient,24 suitable,25 
or appropriatc.26 it has also been held that the 
requisite warning should be due warning,27 rea¬ 
sonably sufficient,28 reasonably adequate,29 adequate 
to apprise travelers,20 reasonably calculated to ar¬ 
rest a traveler’s attention to the danger,2l such as 
may reasonably be demanded by all the surround¬ 
ing conditions,22 or reasonably necessary 83 Oth¬ 
er decisions have characterized the warning re¬ 
quired as due and timely,84 due and proper,85 due 
and adequate,85 ample and timely,87 sufficient and 
timely,88 proper and sufficient,89 timely and effec¬ 


§ 736 

tive,40 reasonable and proper,4i reasonable and 
timely,^2 or timely and proper.43 

As a general rule, a suitable means of giving 
warning adapted to the circumstances must be 
adopted and applied.44 Ordinarily the ringing of 
a bell or the blowing of a whistle constitutes suffi¬ 
cient warning,45 but the law does not require any 
particular or specific kind of signals or warning 
where no specific requirement is imposed by stat¬ 
ute or ordinance,46 and it is not aHvays essential 
that warning be given by whistle and bell47 or ei¬ 
ther of these.48 On the other hand, the law will 


Pa—Haller v. Pennsylvania R. Co., 
3L59 A. 10, 306 Pa 98. 

Va—Atlantic Coast Line R. Co. v. 
Clements, 36 S H 2d 663, 184 Va. 
<)56—Franklin & P, Ry. Co v Shoe¬ 
maker's Committee, 169 SE 100, 
156 Va 619 

—Lansrer v Chicago, M St P 
& P. Ry Co, 265 N.W. 861, 220 
Wis 671 

32 C.J. p 219 note 38 

23. Pa—^Ealy v. New York Cent R 
Co. 5 A 2d 110, 333 Pa. *471 

53 C.J. p 219 note 39 

24. Del—Short v Philadelphia, etc, 
n. Co, 76 A 363, 23 Del. 108 

52 CJ p 219 note 40 

25. Mo—Kerr v Bush, App, 215 S. 
W 393 

Nob—Missouri Pac. R Co. v. Geist, 
C8 NW. 640, 49 Neb 489 

26. Cal —Cooper v Southern Pac. 
Co , 111 P 2d 689, 43 Cal App 2d 603. 

•Fla—^Atlantic Coast Line R Co v 
Watkins, 121 So. 96, 97 Fla 360 
Idaho —^Whiffln v. Union Pac R. Co , 
89 P 2d 640, GO Idaho 141 

27- U S —Chesapeake, etc, R Co. v 
Steele, Ky., 84 F 93, 29 C C.A 81, 

52 O.J. p 219 note 44 

28. N.C.—^Edwards v Atlantic Coast 
Lino R. Co, 43 S.E. 685, 132 N C, 
99. 

53 O.J. p 219 note 45. 

29. Hawaii —^Andrade v Oahu R., 
etc, Co, 27 Hawaii 381 

Or—Corpus Juris cited in Fish v 
Southern Pac. Co, 143 P.2d 917, 
021, 173 Or, 294, rehearing denied 
146 P2d 991, 173 Or 294. , 

30. W Va.—^Niland v. Monongahela 
West Penn Public Serv. Co., 147 
S.E1 478, 106 W.Va 628. 

31. 1^'T.—^Raymer v. Rutland R. 
Co, 198 N.TS 261, 204 App Div. 
136 

32. Ala—Birmingham, etc, R. Co. 
V Osburn, 66 So 699, 4 Ala App 
399 

33. Ind—^Pittsburgh, etc, R Co v. 
Tatman, 122 NE 3S7, 72 Ind App. 
619. 


34. Hawaii—^Andrade v Oahu, etc., 
R Co., 27 Hawaii 381. 

62 C J p 319 note 61. 

35. Ky —Louisville, etc, R Co v 
Goetz, 79 Ky 442, 42 Am R 227. 

36. N T —^Petrie v New York Cent., 
etc. R Co, 71 N.YS 866. 63 App 
Div 473, affirmed 63 NE. 1121, 
171 NY 638 

37. N Y —Turmer v. New York Cent 
R Co, 207 NYS. 316, 124 Misc 
269. 

38. Pa —Anstine v Pennsylvania R. 
Co , 20 A 2d 774, 342 Pa 423. 

62 C J. p 219 note 56 

t 

39. Md —Baltimore Transit Co. v. 
Bramble, 2 A 2d 416, 176 Md. 334 
—Steil Brewing Co. v Washing¬ 
ton, etc. Electric Co, 87 A. 838, 
120 Md 419 

40. Mo.—^Hudson v. Southwest Mis¬ 
souri R Co, 169 SW. 9, 173 Mo 
App. 611—Jackson v. Southwest 
Missouri R Co, 156 SW. 1006, 171 
Mo App. 430, affirmed. Sup, 189 S 
W, 381 

41. US—^Whelan v New York, etc., 
R Co, CC.Ohio, 38 F. 16 

NY—^Foley v New York Cent, etc., 
R Co, 117 NT.S 966, 132 App Div. 
606, reversed on other grounds 90 
NB 1116, 197 N.T 430, 18 Ann.Cas 
631 

42. Ga—^Atlantic Coast Line R Co. 
V Dickson, 28 S E.2d 879, 70 Ga 
App 690, followed in 28 S.E 2d 883, 
70 GaApp. 696 

NC—Caldwell v. Southern Ry. Co., 
10 SB.2d 680, 218 NC. 63 

62 C.J p 219 note 69. 

13. Pa —^Pennsylvania R Co. v 
Goodman, 62 Pa 329 

44. Ky.—^Deitz’ Adm'x v. Cincinnati, 
N. O & T P Ry Co, 176 SW-2d 
699, 290 Ky 279. 

Pa—Anstine v. Pennsylvania R. Co^ 
20 A.2d 774,' 342 Pa 428. 

45. Ky.—^Deitz* Adm’x v. Cincinnati, 
N. 0. & T. P Ry Co, 176 SW.2d 
699^ 296 Ey. 279 

46. US.-^Plough V Baltimore & O. 
R Co., OAN.T, 172 P2d 396, 
certiorari denied 69 S Ct 1518, 337 
U.S 940, 93 LEd 1745, Hanson v. 
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Baltimore & O R. Co, 69 S.Ct 
1618, 337 US 940, 93 LEd 1745, 
Van Slyke v. Baltimore & O. R 
Co, 69 S Ct 1518, 337 U.S 941, 93 
L Ed 1745, and Lynch v Baltimore 
& O R Co, 69 S Ct. 1618, 337 U S 
941, 93 LEd 1745 

Ky—^Illinois Central R Co v Max¬ 
well, 167 SW2d 841, 292 Ky 660 
Or—Corpus Juris cited lu Fish v 
Southern Pac Co, 143 P.2d 917, 
920, 173 Or 294, rehearing denied 
i 146 P.2d 991, 173 Or. 294 
[ Pa —Anstine v Pennsylvania R. Co , 
20 A 2d 774, 342 Pa 423. 

I 62 C J. p 220 note 61. 

* 

Adequate warning given 

(1) Failure of railroad to warn of 
approach of tram to crossing by par¬ 
ticular method would not be negli¬ 
gence, if adequate warmng were giv¬ 
en by some other method—^Blaclcwell 

V Union Pac R Co., 52 S.W 2d 814, 
331 Mo. 84. 

(2) If headlight of tram or noise 
of Its approach gives adequate warn¬ 
ing to those using private crossing, 
or if open and unobstructed char¬ 
acter of crossing is such as to give 
adequate opportunity to see and hear 
the tram, negligence of railroad can¬ 
not be predicated on faalure to give 
particular kind of warmng—^Langer 

V Chicago, M., et P. & P. Ry Co, 
265 N.W. 861, 220 WiS. 571 

47. Ky—^Deitz* Adm'x v Cincinnati. 
N. O. & T. P. Ry. Co., 176 S W.2d 
699, 296 Ky 279. 

52 C J. p 220 note 62. 

Either whistle or hell may con¬ 
stitute sufficient warning.—^Deitz’ 
Adm’x V ‘Cincinnati, N. O. & T. P 
Ry. Co, supra. 

48- Minn—^Larson v. Lowden, 282 
NW 669, 204 Mmn. 80 
52 C J p 220 note 63. n> 
locomotive uot equipped with whis¬ 
tle 

Where crossing collision occurred 
in incorporated city so that statutory 
requirement that train whistle be 
blown was inapplicable, failure of 
railroad to have locomotive engine 
equipped with a whistle as required 
by statute was not actionable negU- 
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not undertake to sa}' that the giving of any cer¬ 
tain signal or warning is sufficient^® or that the 
omission of a particular kind of signal is not neg- 
ligence.50 

There is no obligation at common law to give 
continuous signals of approach to a crossing^i 
or where the signaling statute does not expressly 
require that measure of care.^2 The rumble of 
a moving train is a warning to travelers,^ 3 but it 
IS not under ordinary circumstances a sufficient 
warning to discharge the company’s duty in this 
particular.54 What constitutes a sufficient signal 
to fulfill the company’s common-law obligation de¬ 
pends at all times on the circumstances,® ^ and the 
precautions necessary to be exercised are commen¬ 
surate with the danger,®® but a railroad company 
cannot be required, other than where a statute so 
provides, to give any signals or warnings not con¬ 
nected with the operation of its trains or cars.®*^ 
A proper signal of an approach of a tram con¬ 
stitutes notice to the public that the railroad is 
about to use a grade crossing and take advantage 
of its superior right to do so,®® and, if the accus¬ 
tomed wammg was given by the train crew on ap- 

grence —Luke ^ v Powell. 12 S E.2d 
196, 63 GaApp 796. 

49. Mo—Williams v. 

App., 166 S W.2d 7S6. 

52 C.J. p 220 note 64. 

50- fQ.S.—Thomas v. Delaware, etc, 

R. Co. CCN.T., S P 729, 18 

Blatchf 533. 

52CJ. p 220 note 66. 

51- Pa.—Keller v Philadelphia, etc, 

R. Co, 63 A. 413. 214 Pa 82 

52. Wash —^Hopp v Northern Pac 
Ry Co. 147 P,2d 960, 20 Wash 2d 
439 

53 C J p 220 note 67 

53. Ind—Cincinnati, etc, R Co v. 

Grames, 34 NE. 613, 37 NB- 421, 

8 Ind App. 112. 

Me.—^Dyer v. Maine Cent. R. Co., 113 
A. 26, 120 Me. 154. 

54. N.C.—^Perry v. Norfolk Southern 
R Co. 104 S.B. 673, 180 NC. 290 

62 C J. p 221 note 69 

55- Del.—Leedom v. pennsylvama 
R. Co, 29 A.2d 171, 3 Terry 186 
Pa —^Anstine v Pennsylvania R. Co , 

20 A.2d 774, 342 Pa. 423 
62 C.J. p 221 note 70. 

Additional warninsr " 

(1) When delay by an additional j 
whistle migrht have averted accident, 
it Is duty of trainmen to use such 
means.—^Meyette v. Canadian Pac. 

Ry. Co., 6 A.2d 88, 110 Vt. 345. 

(2) However, the failure of motor- 
man on grasoline motor car to give 
further warning* after driver on 
wag-on apparently saw car approach¬ 
ing and attempted to hurry over 


preaching a crossing, and the warning was ade¬ 
quate, the fact that it was not noticed by the per¬ 
sons injured does not show that the tram crew was 
negligent®® It has been held, however, that the 
railroad company is obliged to anticipate that the 
traveler will fail to hear or disregard the signal 
when given, and to keep reasonable watch for 
such instances, and be prepared to protect those 
guilty of such carelessness;®® and this duty is re¬ 
ciprocal with the duty of the traveler to anticipate 
that the railroad may fail to give the required 
signals and to act accordingly.®! It has been held 
that the maintenance of an automatic crossing sig¬ 
nal at a crossing sufficiently discharges the com¬ 
mon-law duty of the railroad to warn of approach¬ 
ing trains regardless of whether the whistle and 
bell on the locomotive are sounded,®® but it has 
also been held that the failure to give crossing sig¬ 
nals IS actionable, however adequate the warning 
signs at the crossing ®® The presence of the tram 
or car at the crossing may constitute sufficient 
warning to absolve the railroad company of lia¬ 
bility without other signal by it, as discussed su¬ 
pra § 734. 

143 P.2d 917, 173 Or 294. rehearing 
denied 145 P 2d 991, 173 Or 294 
56. NC—Johnson v Atlantic Coast 
Line R Co., 170 SB 120, 206 N. 
C 127. 

Pa —Tomlinson v Northwestern 
ElectiiC Service Co of PennsyUa- 
ma, 161 A. 680, 301 Pa 72. 

52 CJ p 221 note 71 

57- N T —^Weber v New York Cent, 
etc, R Co, 68 NT 461. 

52 C J p 221 note 72. 

58- N T —^Lee v Pennsylvania R 
Co, 280 N.YS 286, 244 AppDiv 
668, reversed on other grounds 198 
NB 629, 269 NY. 63, reaigument 
denied 200 NB, 52, 269 NY 674. 
amendment of remittitur denied 1 
NB2d 364. 270 NY 629 

59. Md—Gosnell v Baltimore & O 
R. Co, 67 A 2d 322, 189 Md 677. 

60. Mo —State ex rel. Kum v. 
Hughes, 153 S W.2d 46, 848 Mo. 177 
—Gorman v JBYanklm, 117 S W 2d' 
289—Jackson v. Southwest Mis¬ 
souri R Co, 189 SW 381. 

61- Mo—State ex lel Kurn v- 
Hughes. 163 S W 2d 46, 348 Mo 177 
—Gorman v Franklin, 117 S.W2d 
289—Jacksop v. Southwest Mis¬ 
souri R, Co., 189 SW. 381. 

Duty of traveler to anticipate fail¬ 
ure to give signals see infra § 792 

62- Ky —^Louisville & N. R Co- 
V. Craig, 219 SW2d 954, 310 Ky- 
43. 

63. XJ.S —Cmuk V Lehigh Valley R- 
Co., C.CA.N.T., 116 F2d 669. 


Thompson, 


trtLcks. and instead applying brakes, 
would not constitute negligence - 
Franklin & P. Ry Co v Shoemak- 
er*s Committee. 169 SB 100, 156 Va 
619. 

Signal held snffloieut 
HI —^Zuidema v Chicago & North¬ 
western Ry Co., 15 N.B 2d 4. 295 
Ill App 286. 

Md—State, for Use of Emerson, v 
Poe, 190 A 231, 171 Md 684 
Mich—Perch v New York Cent R. 
Co, 293 NW 778. 294 Mich 227, 
followed In Balicki v New York 
Cent R Co., 293 N.W 892, 294 
Mich 639. 

Va—Chesapeake & O R. Co v Ja¬ 
cobs, 183 S B 221, 166 Va 11 
Wis —^Longer v. Chicago, M, St P & 
P. Ry. Co, 266 N.W 861, 220 Wis 
571. 

Signal held Insnfflcienl; 

(1) Railroad could not avail itself 
of fact that fireman shouted warn¬ 
ing, as defense to action against it 
for injuries to driver and damage to 
truck in railroad collision, where it 
was not attempted to be shown that 
driver heard fireman —^Hopper v. 
Barren Pork Coal Co., 92 SW.2d 776, 
263 Ky. 446. 

(2) Where approaching train blew 
whistle approximately a mile from 
grade crossing over city street and 
track was visible for approximately 
eight hundred feet from crossing, 
which was within a switching yard 
and about half a block from a rail¬ 
road station, blowing of whistle was 
not an adequate warning of approach 
of tram.—Fish v. Southern Pac Co, ^ 
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Factors dctennining adequacy. Besides obstruc¬ 
tions to view and hearing, considered infra § 741, 
factors taken into consideration in determining 
whether adequate signals of approach have been 
given include the character of the crossing, as 
for example, whether it is in a town or other place 
where the presence of people may be expected, dis¬ 
cussed infra § 738, the condition of the crossing, 
the rate of speed,®® the presence of signs or pre¬ 
cautions at the crossing,®7 whether the tram is a 
regularly scheduled or an extra tram,®® and other 
considerations relevant to the manner of running 
the train,®® changes in methods of transportation 
along the highways, and the presence or proxi¬ 
mity of other trams or cars.*^! Multiplication of 
tracks passing over a highway at a particular point 
may be considered in determining whether such a 
place is more than usually hazardous, ^2 although 
there is also authority to the contrary.*^® 

Useless signals. It does not relieve the rail¬ 
road of liability to signal its approach to a crossing 
if it docs so too late for the warning to be of any 
value in avoiding injury,74 or if by its own con¬ 
duct it renders such signals, although properly 


given, unavailing 75 The signal must be given in 
such manner and at such time as to be a warning 
to travelers at the crossing,76 

Effect of railroad rules and regulations. Vio¬ 
lation of regulations of the railroad requiring sig¬ 
nals and warnings of approach at particular cross¬ 
ings IS evidence of negligence,77 as is disregard 
by its servants of whistling posts erected by it.75 

b. Provisions of Statutes or Ordinances 

(1) In general 

(2) Manner of signaling or giving 

warning 

(1) In General 

Statutory provisions or ordinances requiring railroad 
companies to give signals of the approach of their trains 
to crossings and prescribing the conditions for giving 
them and their character are mandatory and must be 
observed. 

Statutory provisions requiring railroad companies 
to give signals of the approach of their trains to 
crossings and prescribing the conditions for giving 
them and their character are mandatory, and must 
be observed,7® and compliance must likewise be had 


64- Okl.—Kurn v. Youngblood, 142 
l>2d 983, 193 Okl. 299 
Pa —^Analmo v Pennsylvania R Co., 
20 A.2d 774, 342 Pa 423—Tomlin¬ 
son V. Northwestern Electric Jberv- 
ice Oo of Pennsylvania, 151 A. 680, 
301 Pa 72 

Tonn—Yazoo & M. V R. Co v Wil¬ 
liams. 185 SW2d 527, 182 Tenn 
241—Corpus Juris cited In South¬ 
ern Ry Co V Ponlcy, 134 S.W 2d 
177, 179, 176 Tenn 380. 

62 C.J p 222 note 74. 

65. Tonn —Corpus Juris cited in 
Southern Ry Co v Penley, 134 S 
W2d 177, 179, 176 Tonn. 380. 

62 C.J. p 222 note 70. 

66. Pa.—^Anstine v Pennsylvania R. 
Co , 20 A.2d 774, 342 Pa 423—Wit- 
koHki V X.iehlgh Valley R Co, Com 
PI., 84 LuzLeg.lieg 163, reversed 
on other grounds Witkowski v Le¬ 
high Valley R. Co., 12 A 2d 908, 
338 Pa. 610 

62 C.J. p 222 note 77 
Warning of minimum value 

Mere perfunctory blowing of whis¬ 
tle and ringing of bell at or near 
crossing to give warning of ap¬ 
proaching train, being driven under 
such circumstances and at such 
spood as to reduce such warning to 
Its minimum value for prevention of 
injury to highway traveler, may not 
be suihcient to discharge railroad 
oompSLny's obligation.—^Roberts ' v 
Powell, 187 So. 766, 137 Pla 169— 
Atlantic Coast Line R. Co v. Wat¬ 
kins, 121 So. 95, 97 Fla. 360. 


67. Ky—Louisville & N R. Co, v 
Craig, 219 S.W 2d 964. 310 Ky. 43 

52 C J. p 222 note 78. 

68. Va—Roberts v. Alexandria, etc, 
R Co, 2 SB 518, 83 Va 812. 

62 C J. p 222 note 79 

69. Mich.—Guggenheim v. Lake 

Shore, etc, R. Co, 33 NW 161, 
66 Mich 160 

62 C J. P 222 note 80 

70. Ind—^Pittsburgh, etc, R. Co v. 
Bunting, 149 NE 916, 917, 84 Ind 
App, 46. 

52 C J. p 222 note 81. 

71. Ky —^Louisville, etc, R Co. v. 
Thompson. 288 SW. 761, 217 Ky. 
21 

62 C J. p 222 note 82. 

72. S D —^Merrill v Minneapolis, 
etc, R Co. 129 N.W 468, 27 S. 
I> 1 

Utah—^English v Southern Pac, R 
Co. 46 P 47, 13 Utah 407, 57 Am, 
SR 772, 36 LRA. 166 

73. N J —^Dando v. Director Gen of 
Railroads, 110 A. 700, 94 NJ.Law 
285 

74. Pa—^Anstme v. Pennsylvania R. 

Co , 20 A 2d 774, 842 Pa. 423—Cum¬ 
mings V, Pennsylvania R. Co, 166 
A 436, 304 Pa. 219—Childs v. 

Pennsylvania R, Co, 24 A 84l, 160 
Pa 73. 

62 aJ p 223 note 86. 

76. U S —^Rothe v. Pennsylvania 

Co., Ohio, 196 P. 21, 114 C OA- 627 
Ind —Chicago, etc , R. Co. v. Boggs, 
^ 101 Ind. 622, 51 AmR 76L 
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76. Pa—^Anstine v. Pennsylvania R. 
Co, 20 A 2d 774, 342 Pa. 423. 

62 C J. p 223 note 87 
Signal given too soon 
Generally, the adequacy of a sig¬ 
nal griven by a tram when approach¬ 
ing a crossing depends on whether 
warning was given soon enough m 
view of rapid movement of tram, but 
adequacy of signal may depend on 
whether signal was given too soon, 
in view of retarded rate of speed 
of tram, and in either event the 
question is whether warning was 
timely, in view of all circumstanc¬ 
es —^Anstine v. Pennsylvania R Co, 
supra 

77. Pa—^Bickel v. Pennsylvania R. 
Co, 66 A 756, 217 Pa. 466. 118 
Am SR 926 

62 C J. p 223 note 88. 

78. N C —^Hinkle v. Richmond, etc , 
R. Co. 13 SE 884, 109 N.C 472, 
26 Am SR. 581 

62 C J p 223 note 89. 

79. U.S —Majestic v. Louisville & 
N R Co, CCA Tenn. 147 F.2d 
621 

Idaho—Allan v. Oregon Short Line 
R Oo, 90 P2d 707, 60 Idaho 267. 
Ill—^Randolph v New York Cent. R- 
Co, 79 NB2d 301, 334 Ill App 268 
—Shaw V Chicago & B. I R. Co, 
76 NE2d 61, 332 Ill App. 286. 

Ky—^Franklin v Louisville & N. R 
Co, 102 S.W.2d 1010, 267 Ky 677. 
Mo—Williams v. Thompson, App, 
166 SW2a 785 

S C —^Limehouse v Southern Ry Co, 
I 68 SE2d 685, 216 &C 424. 
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with ordinances regulating' such matters so Such 
laws are safety measures designed for the protec¬ 
tion of people using public thoroughfares and to 
afford them such warning as to insure safe passage 
over crossings.®^ Their object has been said to 
be to warn persons of danger at a railroad cross¬ 
ing, ®2 that is, to protect persons who might come 
within the realm of danger of a tram at the cross¬ 
ing,®® but it has more restnctively been stated 
that the object of such statutes is to warn persons 
of the approach of trains to a crossing,®^ and not 
to -warn travelers of the presence of a track,®5 
or of the presence of a train on the crossing, or to 
prevent them from running into a tram or cars 
occupying the crossing.®® Such statutes, being 
penal in nature, are subject to the rule of strict 


construction,but they should not be so strictly 
construed as to restrict to their manifest purpose 
of protecting travelers.®® The repeal of a statute 
with respect to signals of approach results in the 
restoration of the common-law rule of conduct,S'J 
but a partial repeal restores it only to the extent 
to which the statutory provisions have been re¬ 
pealed 

Statutes requiring certain signals or warnings of 
approach to be given at rural country crossings do 
not constitute a standard to be observed at street 
or highway crossings in towns and cities,and, 
conversely, signals prescribed by statute for cross¬ 
ings in towns or cities are not the measure of a 
railroad’s duty on approaching rural crossings 
A statute requiring certain signals of approach sub- 


Va.—'Southern Ry Co v. Berry, 1 
S B 2d 261. 172 Va. 266 
52 C J, p 238 note 70 
Train is not la'tvliilly on oxossixiff 
as against traveler without having 
first given statutory signals—^New 
York Cent R. Co v De Leury, 192 
N B 126, 100 Ind Ap© 140 
Approaching or leaving dty or town 

(1) Statute reauirmg that bell or 
whistle on a tram be sounded when 
train is approaching or leaving a 
city or town is applicable to Incor¬ 
porated towns.—^Illinoxs Cent R Co 
V. Sigler, CC.A.Tenn, 122 F 2d 279 

(2) The tact that plaintiff at¬ 
tempted to stop his car to avoid be¬ 
ing hit by a train, and in doing so 
turned to the left and hit the engine 
about the cab, was held not to pre¬ 
vent the application of the above 
statute —Southern Ry. Co. v. Bus- 
kill, 10 TennApp 1 

Statute held applicable to trustee op« 
erating railroad 

Ark—^Missouri Pac. R. Co. v Yell- 
dell, 133 SW2d 642, 199 Ark. 343 
Application to ITnlted States 

The Umted 'States operating a 
railroad in a state between military 
base and Junction with privately 
owned railroad was required to com¬ 
ply with crossing signal statutes of 
the state, and failure to do so ren¬ 
dered the United States liable under 
Federal Tort Claims Act for dam¬ 
age to automobile in collision with 
diesel-electrlc locomotive at public 
highway crossing unless owner was 
guilty of gross contributory negli¬ 
gence.—Carroll v. IT. S , D C S C, 87 
FSupp. 721. 

Compliance held shown 
Tiio—^Knorp v Thompson, 212 S.W 
2d 584, 35 Mo. 1062, 5 A.I«R.2d 
103 

Statute held Inapplloable 

Where highway crossed railroad 
on straight track two hundred and 
seventy-six feet from curve, statu¬ 


tory provisions pertaining to signals 
of trains approaching a highway 
crossing on a curve could not be in¬ 
voked to show negligence of railroad 
in a crossing accident'—^Louisville & 
]Sr. R. Co V. Bailey, 16 So 2d 167, 246 
Ala. 178. 

80. Va.—Norfolk & W. Ry. Co. v. 
White, 163 ‘SB 630. 168 Va 243 

^Signals required by law” 

Ordinance regulating railroad sig¬ 
nals pursuant to statutory authority 
was “law,” within statute penalizing 
railroad's failure to give “signals re¬ 
quired by law.”—Norfolk & W Ry 
Co V. White, supra 

81. Tex—^Missouri, K & T. R Co 
of Texas v Young, CivApp, 127 
S W 2d 489, error dismissed. Judg¬ 
ment correct. 

Utah—Earle v. Salt Lake & Utah 
R. Corp, 166 P2d 877, 109 Utah 
111 

Other statement of purpose 
The purpose of the statute requir¬ 
ing the operators of a tram to give 
signals when approaching a crossing 
IS to give warning to peisons on 
the crossing or those who may be 
approaching the crossing or to those 
whose animals mav be scared by the 
sudden and unwarned approach of 
the tram—^Pollard v. Clifton, 9 SB 
2d 782. 62 Ga.App. 678 

82. Ga.—Southern Ry Co. v Riley, 
4 SB 2d 54, 60 GaApp 475. 

83. Ga—Southern Ry Co v. Riley, 
supra. 

84. Ark —^Missouri 'Pac R Co. v. 
Moore, 138 ■SW2d 384. 199 Ark. 
1036, certioran denied Moore v 
Missouri Pac R Co„ 61 S Ct. 19, 
311 US 646, 85 L Ed 412. 

Idaho—^Allan v. Oregon Short Line 
R Co, 90 P 2d 707, 60 Idaho 267.' 
Ind—Chicago, etc, R Co v Boggs, 
101 Ind. 622, 61 AmR 761—New 
York Cent, R. Co. v. Gardner, 24 
NB.2d 811, 107 Ind.App. 366 
Iowa.—^Hitchcock v. Iowa Southern 
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Utilities Co of Delaware, 6 N.W 2d 
29, 233 Iowa 301 

Kan—Bledsoe v Missouri, K & T 
R Co. 90 P 2d 9, 149 Kan 741 

Minn—^Rhine v Duluth, M. & I R 
Ry Co. 297 NW 852. 210 Mmn 
281. 

85. Ind —Chicago, etc, R. Co v 

Boggs, 101 Ind 622, 61 Am R 

761, 

86. U S —^Flagg V. Chicago Great 
Western Ry. Co, CCA Mmn , 143 
F2d 90 

Ind—^New York Cent R Co, v 
Gardner, 24 NB2d 811, 107 Ind 
App 566 

Iowa —^Hitchcock v Iowa Southern 
Utilities Co, of Delaware, 6 N^v' 
2d 29, 233 Iowa 301 

Kan—Bledsoe v Missouri, K. & T 
R Co, 90 P2d 9, 149 Kan 741 

Mmn—^Rhme v Duluth, M & I R. 
Ry Co., 297 N.W 852, 210 Mmu 
281. 

Duties of railroad with respect to 
cars occupying crossing 
As to safeguards at crossing gen¬ 
erally see supra § 726 
As to lights, signals, and lookoiilfi 
on trams and cars generally see 
supra § 734. 

87- Ga,—Gainesville Midland R. Co. 
V. Allen. 36 S B 2d 12, 72 GaApp 
736. 

88. Wash.—Sanderson v Hartfoi d 
Eastern Ry. Co, 294 P. 241, 15.1 
Wash 472 

89. U S —Illinois Cent R, Co v 
Davis, CCA.Tenn, 82 F 2d 232 

62 C J p 224 note 5 

90. U S.—^Illinois Cent, R Co v. 
Davis, supra 

91. Wis—^Keegan v Chicago, M, 
St R & p Ry. Co, 27 NW.2d 730, 
261 Wis 7 

62 C J. p 223 note 92. 

92. Ga—Bast Tennessee, etc, R 
Co. v Markens, 13 SB. 866, 88 Ga. 
60, 14 LRA. 281 

53 C J p 228 note 93 
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ject to the power of towns or cities to change the 
requirements by ordinance applies in such places in 
the absence of ordinance providing other regula- 
tions,93 as well as if an ordinance exists permit¬ 
ting such signals to be given in case necessity for 
the safety of persons at crossings requires it^^ 

On the other hand, if a statute provides that cer¬ 
tain of the signals provided for highway cross¬ 
ings may be omitted at street crossings in towns and 
cities, unless required by ordinance, any signal so 
treated is not required as a matter of law in the 
absence of an ordinance,but such a statute does 
not prohibit the sounding of a whistle in a city 
and docs not excuse the railroad from sounding the 
whistle if It should have been sounded in the exer¬ 
cise of due care.9® It is an excuse for a failure 
to give a particular sort of signal that the use of 
such signal is forbidden by ordinance,but not 
where it is essential to the safety of persons at 
dangerous crossings that the forbidden signal be 
given.^8 

(2) Manner of Signaling or Giving Warn¬ 
ing 

Signals or warnings must be given In tlie manner 
prescribed by the statute or ordinance, and the substitu¬ 


tion or other signals or warnings of approach for those 
required by the law, or the giving of the prescribed sig¬ 
nals at times and for distances different from those 
demanded, does not comply with the law, and does not 
avoid the effect of the omission of the regulation sig¬ 
nals; but there is no requirement that the signal be* 

effective. 

As a general rule, signals or warnings must be 

given in the manner prescribed by the statute or 

ordinance,®® and the substitution of other signals or 
warnings of approach for those required by the 
law,i or the giving of the prescribed signals at 
times and for distances different from those de¬ 
manded,2 does not comply with the law, and does 
not avoid the effect of the omission of the regula¬ 
tion signals.® There is, however, no requirement 
that such signal shall be heard,^ or that it be effec- 
tive,5 or that it shall be done in a manner calcu¬ 
lated to warn of the approach of a train,® or that 
It amount to reasonable notice,*^ since a railroad is 
not required to give such signals as shall absolute¬ 
ly guarantee the safety of persons at crossings.® 
So, also, under a statute requiring the sounding 
of a signal at a certain distance from the cross¬ 
ing, no dut}’' is imposed to give a signal warning 
so that it may be heard for a greater distance than 
that specified.® 


93. Ind—Shore, etc, R Co v 
Myera, 98 NE 664, 100 NE 813, 
52 lnd.App 59. 

52 C J p 223 note 94 

94. Ind —Chicago, etc., R. Co. v 
Ackman, 133 NE 164, SO IndApp. 
169 

62 O.J. p 223 note 95. 

95. Iowa—^Pratt v Chicago, etc, R 
Co, 77 NW 1064, 107 Iowa 287, 

52 C J p 223 note 96. 

96. U Sh—S outhern Pac, Co. v 
Haight, CCACal., 126 P2d 900, 
certiorari denied 68 'S Ct 164, 317 
U'S. 676, 87 LBd, 542. 

Iowa.—Coonloy v. Lowden, 12 N.W 
2d 870, 234 Iowa 731. 

97. Ky—Cheaapealte & O Ry Co 
V Harrell's Adm'r, 81 SW2d 10, 
268 Ky. 660. 

Mich—June v. Grand Trunk West¬ 
ern R Co, 206 N.W. 181, 232 Mich. 
449. 

98. Iowa.—^Langham v. Chicago, 

etc., R. Co., 198 N.W. 626, 197 Iowa 
1118. 

Pjl.—B racken v Pennsylvania B- 
Co., 82 Pa.Super. 22. 

99 . Qa—Chandler v. Pollard, 12 S. 
B2d 190, 64 aa.A«)p, 122 

La—Smith v. Texas & Pac. Ry. Co, 
App., 169 So 816—Wlnflele v. 
Texas & P Ry. Co., App, 150 So 
43. 

Rtunher 

Three statutory blasts of tram 


approaching highway crossing are 
reauired so that if traveler fails to 
hear first or second he may hear 
third blast—New York Cent R. Co 
V. I>e Leury, 192 NE 126, 100 Ind. 
App 140. 

1 , Cal,—Johnson v Southern Pac 

Co, 288 P 81, 106 Cal App 340 
Va —Southern Ry Co v Berry, 1 

S E 2d 261, 172 Va 266. 

62 C J p 238 note 71. 

BeU 

Under statute, an engineer ap-1 
preaching crossing within corporate 
limits of city, town, or village is re¬ 
quired constantly to toll bell of loco¬ 
motive, and is not relieved from 
such duty by blowing whistle of 
engrine.—Chandler v Pollard, 12 S 
E 2d 190, 64 Ga.App 122 
Horn 

Fact that remodeled automobile, 
operated over railway, sounded horn 
in time to enable automobile on 
highway to stop, did not preclude 
guest's recovery against railway, 
statute contemplating bell or whis¬ 
tle.—Sanderson v Hartford Eastern 
Ry. Co , 294 P. 241, 169 Wash 472. 

Waving of lantern 

Where, under statute, a railroad 
was bound to cause whistle or bell 
on locomotive to be kept ringing or 
whistling from a designated distance 
from where railroad intersected 
highway until highway was reached, 
the waving of a red lantern by 


watchman at crossing was not a 
lawful substitute for rmging of bell 
or sounding of whistle and did not 
relieve defendant from perfoimance 
of statutory duty—Amos v Termi¬ 
nal R Ass’n of St Louis, Mo App. 
142 SW.2d 787, applying Illinoi*. 
law. 

2 . La—Smith v. Texas & Pac Ry. 
Co., App, 189 So. 316—^Winfiele 
V Texas & P Ry. Co, App, 15l> 
So 43 

52 C J. p 238 note 72. 

3. Ky—Chesapeake, etc, R Co v 
Stone, 265 SW. 134, 300 Ky. 603. 

53 C J. p 238 note 73. 

4. Okl — ^Missouri, etc, R Co v. 
Stanton, 189 P. 763, 78 Okl 167 

62 C.J p 238 note 74. 

5. Ga—^Blberton, etc, R, Co v 
Thornton, 122 SE 796, 82 GaApp. 
259 

Ky.—Louisville, etc., R. Co v Jame¬ 
son, 283 SW 1026, 214 Ky 553 

6. m.—^Peona, etc, R. Co v Silt- 
man, 67 Ill 72 

62 C J. P 238 note 76. 

7. HI.—Toledo, etc., R Co. v Cline, 
26 N.E. 846, 135 Ill 41. 

8. Okl —Missouri, etc, R Co v. 
Stanton, 189 P 763, 78 Okl 167 

62 C.J. p 238 note 78 

9. Miss—Spilman v Gulf & S I 
I R. Co, 163 So 445, 173 Miss 726 
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Statutes permitting the alternative of ringing the 
bell or sounding the whistle on an engine after it 
reaches a specified distance until it passes the 
crossing, or requiring the sounding of a whistle 
at a specified distance from the crossing and al¬ 
lowing the use of bell or whistle thereafter until 
the crossing is passed, are fully satisfied by ei¬ 
ther alternative,and do not require that both 
methods of warning shall be employed but one 
or the other of the required warnings must continue 
without cessation until the crossing has been 
passed 12 A provision that within the required 
distance either ringing of the bell or blowing of the 
whistle shall be done contmuously or alternately 
with the other permits the doing of either for any 
part or the whole of the prescribed distance and 
of the other for the remaining part thereof,!^ 
and does not require that the one or the other shall 
be done for the whole of the distance,while those 
statutes requiring the sounding of a whistle or 
the ringing of a bell at a specified distance from 
a crossing and the continuous ringing of the bell 
thereafter until the crossing is passed demand 
only that the one or the other be done at the dis¬ 
tance named and be followed by the ringing of the 
bell as provided forA® Where the statute requires 
only that the whistle be sounded at the initial point 
and the bell rung thereafter, the whistle need not 
be blown continuously from the whistling post un¬ 
til the crossing.i^ 

A statutory provision requiring a certain sig¬ 
nal to be given when a tram or car is at least a 
certain distance from a crossing requires it to be 
given not nearer than such distance and within 


such distance as to serve as a reasonable warning 
of approach and it is not necessary that the 
signal in question be given precisely at the dis¬ 
tance mentioned from the crossing.^® Under a 
statute requiring the whistle to be sounded a pre¬ 
scribed distance from the crossing, trams starting 
at a shorter distance need not literally comply with 
the requirement as to signaling from the greater 
distance,!® but, if the continuous ringing of a bell 
or blowing of a whistle at intervals from a pre¬ 
scribed distance until the crossing is demanded, 
such trains must give a signal of this kind from 
the time of starting,20 and such conduct is a suffi¬ 
cient compliance with the statute.^! Moreover, 
where the expressed purpose of the statute is that 
signals should be given for a time sufficient to give 
due notice of the approach of the train before 
the crossing is reached, it is not absolutely essen¬ 
tial that the signals be commenced at the time the 
tram starts to move, and it is sufficient if the sig¬ 
nal IS given in such time as to constitute adequate 
warning under the circumstances 22 Statutes re¬ 
quiring the bell to be rung or the whistle sounded 
at intervals indicate that this shall be done at rela¬ 
tively short intervals and not at widely separated 

periods.23 

Where the engine has approached the crossing 
with its bell ringing and has entirely passed over 
the crossing, the requirement of a statute that the 
engine bell should ring continuously until the en¬ 
gine has fully passed the highway crossing is 
satisfied,24 and it is not required that the bell con¬ 
tinue to be rung until the entire tram has crossed 
the highway.25 Likewise, under a statutory rc- 


10 . Ill.—Applegate v Chicago & N 
W. Ry. Co, 78 NE2d 793, 334 Ill 
Ajpp 141'—-Nardom v Chicago & E 
I. By Co.. 261 ni App 339. 

La.—Wnght v. Texas & N O R 
Co, App, 19 So 2d 894, rehearing 
denied 20 So 2d 558—Henderson v 
Missouri Pac R Co. 131 So. 586, 
15 La App. 196 

Mo—^Hoelzel v Chicago, R I. & P 
Ry Co, 85 SW2d 126, 337 Mo 
61 

52 C.J. p 223 note 99. 

11- La—Wright v. Texas & N O 
R Co, App, 19 So 2d 894, rehear¬ 
ing denied 20 So.2d 558 

Mo—^Poster v. Kurn, 163 S.W.2d 133, 
236 Mo App 1149. 

SC—^McAbee v Southern Ry. Co, 
164 S E 444, 166 S C 166. 

52 C.J. p 224 note 1. 

la. La.—^Browne v. Texas & P. R. 
Co, App., 193 So 611. 

The sounding of one ox two blasts 

of a locomotive whistle for a cross¬ 
ing does not meet statutory reauire- ^ 


ment of a continuous signal, but a 
continuous series of blasts for more 
than reauired distance is suIHcient 
—Wright V. Texas & N. O. R Co, 
La.App, 19 So.2d 894, rehearing de¬ 
nied 20 So 2d 658—Smith v Texas 
& Pac. Ry Co., La App, 189 So 316 

13- Ky—Chesapealice, etc, R Co v 
Stone, 255 S.W 134, 200 Ky. 602 

52 C.J. IP 224 note 2. 

14- Va —^ITorf oik, etc.. R Co v 
Simmons, 103 S^. 609, 127 Va 
419 

52 CLJ. p 224 note 3. 

15. Tex—^Missouri, etc, R. Co v. 
KirschofEer, Civ App, 24 SW 677, 

16. Tex —^Texas & P. Ry. Co. v. 
Brown, 181 S.W 2d 68. 142 Tex 385 
— ^Houston & T C R Co V. O'Neal. 
47 S W. 96, 91 Tex. 671. 

17. La—Smith v Texas( & Pac Ry. 
Co. App, 189 So. 316. 

Mo —Sing V. St. Louis-San Francisco 
Ry. Co,. 30 S W 2d 37. 

62 C J p 224 note 7. 
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18. US —^Texas, etc, R Co. v Biy- 
ant, Tex, 66 F. 799, 6 OCA. 138 

19- Ky—Norfolk & W Ry. Co v 
Barney, 90 SW2d 14, 262 Ky. 228 

52 C J. p 223 note 99. 

20. Ark —^Missouri Pac R. Co v. 
Riley, 128 SW2d 1006, 198 Ark 
372 

Mass.—^Rivet v Boston M R R, 
67 NE2d 761, 320 Mass 41. 

52 C J p 224 note 10. 

21. Tex —^Houston, etc, R. Co. v 
Rogers, 39 S.W 1112, 15 Tex.Civ 
App 680. 

22. Ky—Norfolk & W. Ry. Co. v 
Barney, 90 SW.2d 14, 262 Ky. 228 

23. Mo —^Hlatt v. St Louis-<San 
Francisco R Co., 271 SW 806, 308 
Mo. 77. 

52 C.J p 224 note 12. 

24. U S —^Probert v. Chicago, I. & 
L Ry. Co.. CCA Ill, 93 F 2d 269 

Duty of railroad as to lights and sig¬ 
nals generally where train or car 
occupies crossing see supra 9 734 

25. Tex.—^Texas & N. O R. Co. v 
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quircmcnt that the bell be rung continuously until 
the “crossing is passed/* it has been held that ring¬ 
ing of the bell is required only while the engine 
is passing the crossing,^6 and that the crossing is 
“passed’* when it has become entirely occupied by 
the train, whereupon the obligation to continue -sig¬ 
nals no longer exists 27 So, also, where, at the 
time of stopping of a tram, the engine has passed 
over the crossing, with the coaches occupying the 
crossing, the engineer is not required to sound the 
whistle or ring the bell when the tram begins to 
move 28 

§ 737. - Lookouts 

A railroad company under a duty of keeping a look¬ 
out must exercise reasonable and ordinary care m this 
regard, and the failure of those in charge of a tram to 


keep a lookout of the kind and at the times required by 
law IS negligence, rendering the company liable for those 
injured by reason of such negligence 

A railroad company may be under a duty of 
keeping a lookout at certain crossings, as discussed 
infra § 738, and its duty in this regard is the ex¬ 
ercise of reasonable and ordinary care 29 The 
character of the lookout required has been vari¬ 
ously characterized by such terms as “vigilant,’*80 
“careful/*3i “reasonable/*22 “proper/*32 “continu- 
ous/*34 “constant,**35 “diligent,**88 “sharp,**3^ “effi¬ 
cient,**38 or “effective.**39 When a duty to keep a 
lookout exists, the servants of the company charged 
with that duty must be stationed in a position 
from which it is possible to see the danger,40 
but if, owing to conditions surrounding a crossing, 
It would not be possible to maintain a sufiicient 


Strntton, CivApp. 74 'S W.2d 741, 
error refused, followed In Texas 
& N O H Co. V Berry, 74 SW 
2d 750, error refused 
26. Iowa—Bixlters v Chicagro, 

•St P. & P R Co, 243 NW. 597, 
214 Iowa 700 

Mo —Bell V. Hannibal, etc, R Co , 
72 Mo 60 

27- MIhh—S pllman v. Gulf & S I, 
R. Co, 103 So 445, 173 Miss 726 

28. Iowa—Butters v, Chicago, M* 
St P. & P R Co, 243 NW. 697, 
214 Iowa 700 

29. Gn, —laiko v Powell, 12 S3ii2d 
190, 03 ClaApp 706. 

Ill —Shaw V Chicago & B I R. Co , 
76 NM.2d 51, 333 III App 286 
Ky—Cox's Adm'r v. Cincinnati, N. 
O & T, r Uv. Co,, 37 S.\V2d 869, 
238 Ky. 312, 

Minn.—lirynnl v. Northern Pac. Ry 
Co., 23 N.W2a 174, 221 Minn 677 
Mo —Krause v. Pitcairn, 107 S,W 2d 
74, 360 Mo. 339. 

Mont—Pollard v. Oregon Short Line 
R. Oo. 11 P.2d 271, 92 Mont 119 
N C —Tliuiderson v iPowcll, 19 S.B 2d 
870, 221 NC. 239—Johnson v At¬ 
lantic Coast Line R Co., 170 S.B 
120, 206 N.C. 127 

Tenn —Tennessee Cent Ry. Co v 
Hayes, 9 Tenn Aipp 116—Louis¬ 
ville A N. R. Co. V. Ross, 2 Term 
App 384. 

62 C.J, p 224 note 14. 

Constructive knowledge 
Trustees of a railroad company are 
charged with knowledge of such con¬ 
ditions as operators of train, strik¬ 
ing pedestrian crossing track, should 
have observed in exercise of rea¬ 
sonable care —Mocarski v. Palmer, 
44 A 2d 64, 132 Conn 349—Cote v 
Palmer, 16 A.2d 696, 127 Conn 823 
Consideration of existing oonditlons 
In order to determine whether op¬ 
erators of railroad train were negli¬ 
gent in failing to see what they 
should have seen, the conditions ex- 

74 C. J S —87 


isting at the time which would have 
made it possible for the trainmen to 
see an object on the track in time 
to prevent striking it must be taken 
into consideration —^Bahry v Illi¬ 
nois Cent. Ry Co, La App, 13 So. 
2d 78 

Negligence held not shown 

(1) In general. 

XT S —^Kilmer v Norfolk & W. Ry 
Co, CCAWVa, 45 P2d 532. cer¬ 
tiorari denied 61 SCt 347, 283 U 
S 824. 76 LEd 1438. 

Ark—^Missouri Pac. R Co v Doyle, 

160 SW2d 856, 203 Ark, 1111 
Ohio—^Pennsylvania R Co v Mille- 

son, 2 NB2d 17, 61 Ohio App 528 

(2) A railway company, keeping 
on Its locomotive a lookout capable 
of seeing obstruction on track ahead, 
but unable to do so because of fog, 
discharged its full duty under stat¬ 
ute requiring every such company 
to keep some person always on look¬ 
out ahead on locomotive and to 
sound whistle, apply brakes, and 
employ every possible means to stop 
train when any person or other ob¬ 
struction appears on track—Nash¬ 
ville, O & St L Ry V. Smith, Tenn. 
App, 228 S.W2d 495 

30. Ga—^Powell v. Jarrell, 16 SB 
2d 198, 66 GaApp 463—^buke v 
Powell, 12 iSB2d 196, 63 GaApp 
795 

Mo—^Maroh v. Pitcsurn, App, 126 S 
W2d 972—^Hinds v. Chicago, B & 
Q R Co, App, 86 SW2d 166 
Mont—^Pollard v Oregon Short Line 
R Co, 11 P 2d 271, 92 Mont 119 
I^ev—Cox V. Los Angeles & S L 
R Co, 56 P 2d 149, 56 Nev 472, 
rehearing denied 58 P 2d 373, 56 
Nev 510—^Deiss v Southern Pac 
Co, 47 P2d 928, 56 Nev 161, re¬ 
hearing denied 63 IP 2d 832, 56 Nev 

161 

52 C J P 226 note 16 

31. U S—'Continental Impr. Co. v 
Stead, Ind., 95 TT.S 161, 24 LBd 
403 


Hawaii —^Andrade v Oahu R, etc , 
Co, 27 Hawaii 881 

32. N T —^Lee v Pennsylvania R 
Co, 280 NTS. 285, 244 App Div 
658, reversed on other grounds 
198 N.E 629, 269 NY 63, reargu¬ 
ment denied 200 NB 62, 269 NT 
674, amendment of remittitur de¬ 
nied 1 NE2d 364, 270’ NT 629 

Vt —^Meyette v Canadian Pac. Ry 
Co, 6 A 2d 33, 110 Vt 345. 

52 C J. p 225 note 17. 

33. Ga—Gay v Sylvania Cent R 
Co, 63 SB 2d 713, 79 GaApp. 862. 

Iowa—Simmons v Chicago, R. I. & 
P Ry Co, 262 NW. 616, 217 Iowa 
1277 

Tex.—^Burlington-Rock Island R Co 
V Ellison, Civ App, 159 S-W 2d 
669, affirmed 167 SW.2d 723, 140 
Tex 353 

62 C J. p 225 note 18. 

34. Iowa.—^Ressler v Wabash R 
Co., 132 NW 827, 152 Iowa 449. 

35. Ark—Missouri Pac R Co v 
Mitchell, 122 SW2d 644, 197 Axk 
400 

Ga—^Powell v Jarrell, 16 S B 2d 198, 
65 GaApp 453 

52 C.J p 225 note 20. 

36. Ala —^Atlantic Coast Line R 
Co. V Jones, 78 So 645, 16 Ala 
App 447. 

37. Mo—Anderson v St. Louis-San 
Francisco Ry Co, Mo App, 63 S 
W2d 182 

62 C.J p 226 note 22 

38. US —^Harrod v Missouri Pac, 
R. Co, D.CArk, 26 F Supp. 619 

39. U S —iPoe T Chesapeake & O 
Ry. Co, DCKy, 64 FSupp. 368 

52 C J. IP 225 note 23 

40. U S —^ECaiTod v Missouri Pac 
R. Co, D.CArk, 26 FSupp 619. 

Ark—^Kelly v DeQueen & Eastern 
Railroad Co, 298 S.W. 347. 174 
Ark. 1000. 

62 C J p 225 note 24, 
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lookout on an approaching train, the failure to have 
a lookout will not render a railroad company lia- 
ble.4i 

The duty to keep a lookout devolves on those 
servants of a railroad in charge of its trains, more 
specifically, the engineer^ 2 qj- the engineer and 
fireman jointly,in order that the railroad may 
perform its duty, in certain circumstances, of 
looking out on both sides of the engine but it 
has also been held that the engineer and fireman 
need not both be on constant watch for travelers 
at a crossing The fireman must keep a lookout 
at any time when the engineer is so occupied or 
situated as to be unable to do so.^® The railroad 
ordinarily need not station extra men in the engine 
for the purpose of keeping a lookout, ^7 nor does 
this obligation rest on the agents or servants of a 
company other than those in charge of a train, in 
its usual and ordinary operation.The trainman 


keeping a lookout need not keep his eyes constant¬ 
ly on the road,49 and, if the safety of the passen¬ 
gers and the proper operation of the tram make 
It necessary that he perform other duties which pre¬ 
vent his keeping a lookout, his failure to maintain 
a lookout cannot be regarded as negligent 50 The 
mere fact that the engineer in charge of a tram did 
not see a vehicle approaching on a highway at a 
crossing is not sufficient to support an inference of 
negligence.®^ 

In order to maintain a proper lookout, the per¬ 
sons charged with such duty must look ahead along 
the track,52 and watch out for travelers who have 
reached the railroad’s right of way ,53 but it has 
been held that no duty exists to observe persons be¬ 
yond the right of way,54 g^ch as persons near and 
alongside the crossing,55 although some decisions 
impose the duty of lookout over a wider area 5G 
The chief purpose of the lookout duty is to pro- 


41 . Tex —^Andrews v. Mynier, Civ 
App. 190 S W. 1164. 

Va —U. S. Spruce Lumber Co v. 

Shumate. 87 SB 723, 118 Va 471 
52 C J. p 225 note 25 

42. Ga.—Powell v Jarrell, 16 S.E. 
2d 198, 65 GaApp 453. 

Ky—^Kentucky & Indiana Terminal 
R Co. V Cantrell, 184 S W.2d 111, 
298 Ky 743 

Miss,—Alabama Great Southern R 
Co V, Martin, 39 So.2d 601, 206 
Miss. 851 

Mo.—Womack v Missouri Pac R 
Co, 88 S.W2d 368, 337 Mo 1160 
—Qrotjan v, Thompson, App, 140 
S.W.2d 706. 

52 C J p 226 note 27. 

43. Nev —^Delss v. Southern Pac 
Co, 47 P2d 938, 66 Nev 161, re¬ 
hearing: denied 53 P.2d 332, 56 Nev 
151. 

WVa—^Tawney v Karkhart, 44 SB 
2d 634, 130 WVa 560 
52 C J p 225 note 28 

When not busy 

The duty of keeping: a lookout Is 
as much on the fireman when he is 
not busy with his fires as on the 
engineer—Tazoo & M V. R. Co. v 
Lum, 2 So.2d 661, 191 Miss 170. 

44. Utah.—^Malizla v. Oregon Short 
Line R Co, 178 P. 766, 63 Utah 
122 

52 C J p 225 note 29. 

45. La—Winflele v. Texas & P. Ry. 
Co, App, 150 'So 43. 

Attending other duties 

Where engineer was keeping prop¬ 
er lookout and saw automobile ap¬ 
proaching crossing until his vision 
was obstructed by engine while fire¬ 
man was attending to other duties, 
railroad was not negligent because 
fireman was not keeping lookout on 
his side trom which automobile ap¬ 


proached —Wmflele v. Texas & P 
Ry. Co, supra 

48. U.S—Callaway v. Christison, C 
C A Tenn . 148 P 2d 303. 

Mo—Thrower v. Henwood. 173 S.W 
2d 861, 361 Mo. 663—^March v Pit¬ 
cairn, App, 125 SW2d 972 
62 C J P 225 note 30 
Ordinary care 

Railroad fireman was bound to 
have seen truck approaching rail¬ 
road crossing if by exercise of ordi¬ 
nary care he could have seen it — 
Hoelzel v Chicago, R I & P Ry 
Co, 86 SW2d 126, 337 Mo 61, 

47. Mo—^KirkdofCer v St Louis- 
San Francisco Ry Co, 37 SW2d 
569, 327 Mo 166 

52 C J p 226 note 31. 

48. Mo—^Thrower v Henwood, 173 
SW2d 861, 351 Mo. 663. 

52 C J. P 226 note 32 

49. N.T,—^Lee v Pennsylvania R 
Co. 280 N.T.S. 285, 244 App Div 
668, reversed on other grounds 198 
N.B 629, 269 NY. 63, reargrument 
denied 200 NE 52, 269 NT. 674, 
amendment of remittitur denied 1 
NB 2d 364, 270 N.T. 629. 

50. La— Oorpus Juris q.uotea In 
Winflele v Texaua & P Ry, Co, 
App., 150 So 43, 47 

52 C.J. p 226 note 33. 

BL CaJ —Gundry v Atchison, T & 
S P. Ry Co., 286 P 718, 104 Cal 
App. 763. 

Mich—^Perch v. New Tork Cent R 
Co., 293 N.W. 778, 294 Mich 227, 
followed in Balicki v New Tork 
Cent R Co., 293 N.W 892, 294 
Mich 639 

52 CJ p 226 note 35. 

Blinding lights 

Where proof showed that engineer 
was blinded by lights of approaching 
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automobile and was thereby prevent¬ 
ed from seeing stalled automobile 
near private country crossing in 
time to avoid collision, although e\- 
erything possible consistent with 
safety of passengers was done after 
stalled automobile was discovered, 
the railroad was not liable for de¬ 
struction of the automobile—Ala¬ 
bama Great Southern R Co. v Mar¬ 
tin, 39 So 2d 601, 205 Miss 851 

52. Ark —^Missouri Pac. R. Co v 
Eubanks, 139 SW2d 413, 200 Ark 
483 

52 C J p 226 note 36. 

53. Mo.—^Rice V. St Louis-San 
Francisco Ry. «Co , App, 62 S W 2d 
746. 

54. Miss —^Mobile & O. R Co a 
J ohnson, 141 So 581, 165 Miss. 397 

55. Ky—^Louisville, etc, R Co. \ 
Engleman, 122 SW 833, 136 Ky. 
515, 21 Ann Cas 565. 

52 C J. P 226 note 37. 

56. Ark.—^Missouri Pac R, Co v 
Eubanks, 139 SW2d 413, 200 Ark 
483—Missouri Pac. R Co v 
Greene, 6 S W.2d 26, 177 Ark 217 

Mo—Thrower v. Henwood, 173 SW 
2d 861, 351 Mo 6G3. 

52 C J p 226 note 38. 

Adjacent highways 
The duty of railroad engine crew 
to maintain a lookout is limited to 
the track and streets and highways 
adjacent to the track—^Hynek v Ke¬ 
waunee, G B. & W. Ry. Co., 29 NW 
2d 45, 251 Wis 319. 
points within perspective 
Engmeer^s duty on approaching 
crossing and station is to watch all 
points within perspective, including 
station platform and signals from 
agent—^Morris v Boston & M R R, 
160 A 52, 85 NH 265. 
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tect the traveling public from the consequences of 
Its own neghgfence ,57 and so the fact that proper 
signals have been given and other precautions taken 
to apprise travelers at a crossing of the approach 
of a tram will not relieve it of the duty to keep a 
lookout 58 The fact that a train is approaching a 
crossing olT the scheduled time imposes a duty of 
extra watchfulness on those in charge of it,59 and, 
similarly, the failure to keep a lookout is to be 
considered in connection with the speed at which 
the train is running,co the amount and kind of 
travel over the crossing reasonably to be expect¬ 
ed,®^ and the presence or absence of safeguards 

The failure of those in charge of a train to keep 
a lookout of the kind and at the times required by 
law is negligence,®^ rendering a railroad liable for 
those injured by reason of such negligence,6^ if the 
breach of duty is the proximate cause of their in¬ 
juries ®5 

§ 738. - At What Crossings Required 

a. In general 

b. Private crossings 


c Crossings by custom 
d. Crossings by invitation or licen'se 

a. In General 

The iiabUity of a railroad company to an Individual 
with respect to its duty as to lights, signals, and lookouts 
at crossings is determined by the law applicable to the 
crossing at which he is injured, and where breach of a 
statutory duty is relied on, it must be shown that the 
Ciossing at which the injury occurred was one within 
the scope of the statute The duty to give proper signals 
and warnings of approach, and to keep a proper lookout, 
usually exists in the case of an approach to a public 
crossing. 

The liability of a railroad company to an individ¬ 
ual with respect to its duty as to lights, signals, 
and lookouts at crossings is determined by the 
law applicable to the crossing at which he is in¬ 
jured,®® and a failure to give the signals required 
for another crossing is ordinarily no breach of duty 
to one who is at a crossing for which no signals 
are required.®*^ Where breach of a statutory duty 
is relied on, it must be shown that the crossing at 
which the injury occurred was one within the scope 
of the statute.®® 

At public crossings,®® and especially street cross- 


57. TCy—Chonapcako, etc, R. Co v 
JJankH, 137 S W lOGS, 144 Ky 137. 
atllniwa 34 S Ct, 278. 232 U S 14C. 
58 LT3a. 644. 

2.u.teiLt of statute 

The statute making railroads lia- 
I)lo for Jf^iilure to keep constant look- 
<mL for persons and property on the 
tta<ks manifests intent to protect 
p^Tsons who unwittingly, although 
<*aroles.sly or negligently, or as Ires- 
paHSors, enter danger zones near 
1 racks and particularly intersections 
or grado crossings—^]\Tissouri Pac 
R. Co V. Nelson, 116 S.W2d 872, 196 
Ark 883. 

58. Ky —Kentucky 8b Indiana Ter¬ 
minal R Co V Cantrell, 184 SW 
2d 111, 298 Ky 743. 

TtS O.J. p 226 note 40. 

Cfatos or lights 

The erection and maintenance of 
r.atos or lights do not relieve the en¬ 
gineer of duty to keep a lookout 
ahoad.—K:ontucky & Indiana Termi¬ 
nal R Co. v. Cantrell, 184 S W 2d 
111 , 298 Ky. 743. 

59. Mich.—Guggenheim v. Lake 

Shore, etc, R Co, 33 N.W, 161, 
66 Mich. 160 

60. Ky. —Chesapeake, etc, R. Co v 
Boren, 260 SW 711, 202 Ky 848 

62 CX P 226 note 42. 

61. Vt—Johnson v. Rutland R Co, 
106 A. 682, 03 Vt 132 

62 C.J P 226 note 43. 

62. Vt—Johnson v. Rutland R Co, 
supra. 

52 C J. P 226 note 44. 


63. N C —Johnson v Atlantic Coast 
Line R Co, 170 S E 120, 205 N C 
127 

52 C J p 226 note 46. 

64. Mont—^Pollard v Oregon Short 
Line R Co, 11 P 2d 271, 92 Mont 
119 

NC—Johnson v, Atlantic Coast Line 
R Co, 170 S B 120, 205 N C 127. 

52 C J p 227 note 46. 

65. U S —^Markar v New York, N 
H & H R Co, CCA.Conn., 77 F. 
2 d 282 

N C —Johnson v Atlantic Coast Line 
R Co. 170 S B 120, 206 N C. 127. 
52 C J. p 227 note 47. 

66 . U S —Illinois Cent R Co. v. 
Davis, CCATenn, 32 F.2d 232. 

Or—Corpus Juris q.uoted in Case v. 
Northern Pac Terminal Co., 160 P 
2d 313, 317, 176 Or. 643 

67. Or —Corpus juris quoted in 
Case V Northern Pac Terminal 
Co, 160 P2d 313, 317, 176 Or. 643 

52 C J P 327 note 49. 

68 . Ky—^Deitz' Adm'x v. Cincinnati, 
N O. & T P Ry Co. 176 S W 2d 
699, 296 Ky 279—Collins' Adm'r 
V Chesapeake & O Ry. Co, 124 S 
W 2d 1039, 276 Ky 669 

69. Mo—Womack v Missouri Pac 
R Co., 88 SW.2d 368, 337 Mo 1160 

N.C.—Caudle v Seaboard Air Line 
Ry Co, 163 S B 122, 202 N.C 404 
52 C.J. p 227 note 60. 

Xn Tennessee 

(1) Where a statute reauires a 
signal by the engine driver only for 
crossings designated and marked by 
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signs, and such statute undertakes 
to define the entire duty of rail¬ 
roads as to warnings at every grade 
crossing, the railroad has no com¬ 
mon-law duty to give effective warn¬ 
ing on approaching a crossing which 
IS not properly designated and mark¬ 
ed by signs —Southern Ry Co v 
Noah, 176 SW2d 826, 180 Tenn 632 
—52 C J. p 241 note 2 [c] (1). 

(2) Nevertheless the common-law 
duty with respect to lookouts pre¬ 
vails at all crossings—Whittaker v. 
Louisville, etc, R. Co, 179 S W 140, 
132 Tenn 676. 

(3) Although under statute fail¬ 
ure to give warning of train’s ap¬ 
proach to unmarked public grade 
crossing is not in itself negligence, if 
railway company commits other acts 
of common-law negligence, it may be 
under duty to give warning of ap¬ 
proach to such unmarked crossing, 
since statute is not a license to rail¬ 
way company to commit other acts 
of common-law negligence.—Cincin¬ 
nati, N O. & T P. Ry Co. V Gar¬ 
rett, 164 SW2d 486, 26 TenmApp. 
173 

(4) A warning must be given of 
the approach of a tram to a public 
grade crossing, whether marked or 
unmarked, where such crossing is 
rendered extrahazardous by common- 
law acts of negligence on the part 
of a railway company other than 
failure to give warning by whistle 
and bell, notwithstanding the stat¬ 
ute—Cincinnati, N. O. & T P. Ry 
Co. V Garrett, supra. 
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mg’s in cities or towns,proper signals and warn¬ 
ings of approach must be given'll and a proper 
lookout kept ;'^2 ^nd a failure in this respect is 
negligence Some statutory provisions requir¬ 
ing certain precautions in the operation of trains 
and cars impose a duty on the railroad company 


only with respect to trains and cars moving to¬ 
ward public highway crossings of the kind des¬ 
ignated.*^^ Such provisions are generally held to 
apply not only to crossings of formally established 
public highways, *^5 but also to all crossings which 
are public in fact,*^® as through dedications*^ or 


70. Nev—Cox v. Los Angeles & S. 
L R Co., 56 P2d 149, 66 Nev 472. 
rehearing denied 58 P 2d 373, 56 
Nev 610 

N C—Johnson v. Atlantic Coast Line 
R. Co, 170 SE 120, 206 NC 127. 
Va—Southern R Co v Campbell, 1 
S E 2d 266, 172 Va. 311. 

52 C J. p 227 note 51. 

71. N C —Johnson v Atlantic Coast 
Line R. Co. 170 S E. 120, 206 NC 
127—Caudle v Seaboard Air Line 
Ry Co, 163 SE 122, 202 NC 404. 

52 C.J. p 227 note 52. 

72. Ky—Louisville & N. R Co v 
Elzey, 194 SW2d 962, 302 Ky. 407 
—^Kentucky & Indiana Terminal R. 
Co V Cantrell, 184 SW2d 111, 
298 Ky. 743—^Franklin v Louis¬ 
ville & N. R Co., 102 SW2d 1010, 
267 Ky. 677—Louisville & N R 
Co V. Treanor’s Adm*r, 200 SW. 
634, 179 Ky 337. 

Mo—Womack v. Missouri Pac. R 
Co, 88 SW2d 368, 337 Mo 1160— 
Bray v. St Louis-San Francisco 
Ry Co. App, 236 SW2d 758— 
Hutchison V Thompson, App, 167 
S W,2d 96, transferred, see, Sup, 
175 S.W3d 903—^Hinds v Chicago, 
B. & Q R. Co , App , 85 S W 2d 165 
Nev—Cox V Los Angeles & S L R. 
Co, 56 P2d 149, 56 Nev 472, re¬ 
hearing denied 58 P 2d 373, 56 Nev. 
610 

N C—Johnson v. Atlantic Coast Line 
R Co, 170 SE 120, 206 NC 127 
Pa —^Doran v Pittsburgh Rys. Co , 32 
A 2d 826, 343 Pa 204 
62 C.J P 227 note 53. 

73. N C —Johnson v Atlantic Coast 
Line R Co. 170 SE 120, 206 NC 
127—Caudle v. Seaboard Air Line 
Ry Co, 163 SE 122. 202 NC. 404 

Va.—Southern R Co v. Campbell, 1 
SB 2d 265, 172 Va. 311. 

62 C J. p 227 note 64. 

74- Idaho —Judd v. Oregon Short 
Line R. Co. 44 P.2d 291, 56 Idaho 
461 

Ky—^Deitz’ Adm'x v. Cincinnati, N. 
O. & T. P. Ry. Co., 176 S.W.2d 699, 
296 Ky 279 
52 C.J p 227 note 55, 

Highway orossing 

(1) A railroad crossing at point 
where a private dirt road formed ex¬ 
tension of paved highway, the dirt 
road having been used by property 
owners and by the public generally 
for many years and railroad having 
constructed warning sign at cross¬ 
ing, was a “highway crossing" with¬ 
in meaning of statute requiring 
sounding of whistle and ringing of 


bell by locomotives at highway 
crossings.—Chesapeake & O Ry Co 
V. Pulliam, 41 S B 2d 64. 185 Va 908 

(2) City street held "highway” 
within statutes requiring, and penal¬ 
izing railroad’s failure to give, sig¬ 
nals at “highway” crossings, where 
city had ordinance enacted pursu¬ 
ant to statutory authority requiring 
sigrnals—^Norfolk & W Ry. Co v. 
White. 163 SE 630, 168 Va 243 
Publlo highway 

(1) Under the statute requiring 
sounding of hell or whistle when 
railroad engine is approaching any 
“highway” at grade, quoted word is 
used in the usual sense of a public 
way and does not include a private 
way —Stavola v. Palmer, 73 A 2d 
831, 136 Conn. 670. 

(2) Road which was entirely with¬ 
in railroad’s right of way lines and 
which was used by farmers with 
permission of railroad in connection 
with depot was not “public high¬ 
way” so as to render railroad compa¬ 
ny, whose tram struck automobile 
at road crossing, negligent for fail¬ 
ure to sound whistle —^Langer v 
Chicago. M, St P & P. Ry Co, 266 
NW 861, 220 Wis 571 

Public way 

If the public has right to use a 
way and exercises that right, even 
though it IS neither dedicated as a 
highway nor maintained as such at 
public expense, it may be properly 
deemed a “public way” within stat¬ 
ute requiring certain warning lo be 
given at least a designated distance 
from place where railroad ciosses 
public way.—^Lemieux v Leonard 
Const. Co, 66 A 2d 189, 73 RI 338, 
reargument denied 58 A 2d 625, 73 
RI. 338. 

Held not a “public crossing” 

Crossing leading to opening of pri¬ 
vate driveway located midway of 
bloick, there being no similar open¬ 
ing on opposite side of street, was 
not “public crossing” over railroad 
tracks in street within purview of 
statute requiring signals to be given 
by locomotives—^Knight v Wabash 
Ry Co , Mo , 86 S W 2d 392 

In Tennessee 

(1) The statutes relating to rail¬ 
roads* duty to warn at grade cross¬ 
ings apply to every crossing whether 
such crossing be con^iderod danger¬ 
ous or otherwise—Southern Ry Co 
V. Noah. 176 S.W2d 826, 180 Tenn 
532 

(2) Under such statutes, the duty 
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exists to give a warning signal only 
when approaching a highway cross¬ 
ing which has properly been desig¬ 
nated and marked by signs 
U S —Southern R Co v Elder, CCA 
6 , 81 F 791 

Tenn—Southern Ry Co v Noah, 176 
SW2d 826, 180 Tenn 532—Graves 
V. Illinois Cent R Co, 148 SW 
239, 126 Tenn 148—Cincinnati, N 
O & T P. Ry Co V Garrett, 164 
SW2d 435, 26 Tenn App 173— 
Tennessee Cent Ry Co v. Zearing, 
2 Tenn App 451 

(3) Where the crossing has not 
been designated by the lequired stat¬ 
utory signals as provided, no liabil¬ 
ity can be predicated on the failure 
of the defendant company to comply 
with the additional requirements of 
the statute as to precautions to be 
taken, and the burden of proof is on 
plaintiff to show that the crossing 
has been thus designated —^Louis¬ 
ville & N R Co V Ross, 2 Tenn App 
384 

75. Ky—Doitz' Adm’x v Cincinnati, 
N O & T P Ry Co, 176 SW 2d 
699, 296 KV 279 
52 C J p 228 note 56 
76- Neb—McQuin v Missouri Pao 
R. Corporation, 240 NW 6X5, 122 
Neb 423—Chicago, B & Q R Co 
V Metcalf, 63 N W. 61, 44 Neb 848, 
28 LB A 824 

R I —Lemieux v Leonard Const Co , 
66 A 2d 189, 73 RI 338, roargu- 
ment denied 58 A 2d 625, 73 RI 
338 

62 C J p 228 note 67, 

77. Ky—^Deitz’ Adm’x v. Cincinnati, 
N O & T P Ry Co, 176 S W.2d 
699, 296 Ky. 279 
52 C J P 228 note 58. 

Acceptauoe 

In order that a crossing may be a 
“public crossing” so as to require 
statutory warning signals by rail¬ 
road, the road on which it is situat¬ 
ed must be a public road established 
either in manner prescribed by stat¬ 
ute or by dedication and if in the lat¬ 
ter manner, there must be an accept¬ 
ance.—^Deitz' Adm’x v. Cincinnati, N. 
O & T. P. Ry. Co , supra. 

Ho express dedloatloii by the rail¬ 
road IS required if, by its conduct, 
it manifests a willingness to regaid 
a crossing over its track as public 
Cal—Gregonev v Northwestern Pac, 
B Co. 273 P 84, 95 Cal App 428 
RI—^Lemieux v Leonard Const. 
Co, 56 A 2d 189, 73 RI 338, rear¬ 
gument denied 58 A 2d 625, 73 R 
I 338. 
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prescription 78 Some provisions are broad enough 
to cover and include in their protection street 
crossings in incorporated towns and cities,79 but 
other statutes have been held inapplicable to cross¬ 
ings within a municipalitySO' or to crossings with¬ 
in an incorporated town or city When a high¬ 
way has been discontinucd82 and never reestab¬ 
lished,there IS no longer any duty to give stat¬ 
utory signals for a place where it crosses over a 
railroad track,®^ unless the discontinuance has been 
conditional and the condition is not yet complied 

with, 8 5 

At crossings over the tracks of a railroad com¬ 
pany in its yards on its private premises there 
is no obligation to give the signals required at 
crossings generally,86 even though such roads are 
constructed by the company and designed for in¬ 
gress to, and egress from, its depot and premises,87 
but it must observe due care under the circum¬ 
stances,88 and a lookout statute requiring a con¬ 
stant lookout for persons on the track has been 
held to impose such a duty even as to trains being 
operated in the yards of the railroad company.89 
In approaching crOvS sings just outside switch yards 
as a tram departs therefrom, the statutory signals 
must be given The ‘statutory signals must be 


given, although the track on which a train is ap¬ 
proaching a crossing is a side track.9i The fact 
that gates or other local precautions to wrarn trav¬ 
elers have been installed at a crossing does not 
make it any less incumbent on a railroad to give 
the appropriate signals of approach and keep the 
proper lookout,82 nor does the fact that another 
tram is standing or running over a crossing on 
which there are two or more tracks.93 The place 
where a railroad track runs at right angles across 
an alley which is not traveled or capable of being 
traveled except at one end, which travel does not 
cross the railroad, is not such a crossing as to re¬ 
quire the giving of the signal's required by stat¬ 
ute. 8^ 

b. Private Crossings 

Ordinarily no duty exists to give statutory signals 
at private crossings unless the statute expressly extends 
the duty to such crossings. Apart from statute, whether 
a duty exists to give signals at these crossings depends 
on the circumstances existing at the particular time, 
and the exercise of due care, under the existing sur* 
roundings and circumstances, may make necessary the 
giving of signals at such places 

Ordinarily no duty exists to give statutory sig¬ 
nals at private crossmgs,85 but if the statute ex- 
prefssly extends the duty to all crossings, the rule 


78. Ga—Southern R. Co. v. Combs, 
6S SnS 508, 3 24Ga. 1004. 

52 C p 228 note 50. 

79. Ga —Luke v. Powell, 12 S B 2d 
196, 63 OaApp 796 

r»2 C J p 228 note 60 
Frovlsloiui as to lookout 
Ga—Luke v Powell, 12 SB 2d 196, 
C3 GaApp. 795. 

Towns which enact ordinances 
Statutes requiring:, and penalizing 
railroad's failure to give, signals at 
public highway crossings were in¬ 
tended to apply to crossings within 
incorporated towns which enact ordi¬ 
nances, pursuant to statute, requir¬ 
ing signals—^Norfolk & W By, Co. v. 
White, 163 SB 530, 168 Va. 243. 

80. Wis —^Keegan v Chicago, M, St 
I> & P. By. Co, 27 N W.2d 739, 261 
Wis. 7 

Fart Inside and part outside 

The statute requuing train ap¬ 
proaching crossing outside munici¬ 
pality to blow whistle is inapplica¬ 
ble where crossing is partly inside 
and partly outside municipality,— 
Biley V, Chicago & N. W By. Co, 
38 N.W.2d 622, 265 Wis 172. 

81. Ga—Luke v Powell, 12 SB 2d 
196, 63 Ga.App 796 

Ky.—^Deitz' Adm'x v. Cincinnati, N" 
0. & T. P. By Co, 176 SW2d 699, 
296 Ky 279—Collins' Adm'r v 
Chesapeake & O By Co., 124 S 
W 2d 1039, 276 Ky 669. 

Va.—^Atlsmtic Coast Line R. Co v 


Clements, 36 S B.2d 553, 184 Va. 
656 

Local regnlatlon 

Statute imposing on railroads du¬ 
ty of signaling of approaching trains 
to public crossing has no application 
to crossings in cities, where local 
government regulates the giving of 
signals—^Deitz' Adm'x v Cincinnati, 
N O & T P. By Co., 176 S.W.2d 699, 
296 Ky 279 

82. Ky—^Louisville, etc, R Co v 
Whittle. 287 SW 894, 216 Ky 314. 

Mass —Coakley v Boston, etc, B. 

Co, 33 NB 930, 159 Mass 82. 
Abandoned segment 
Where an abandoned segment of a 
county road which paralleled rail¬ 
road right of way on south side was 
connected to highway to the north 
of right of way by a road and cross¬ 
ing which were constructed by rail¬ 
road in order to give farmers access 
to highway from their lands, the 
abandoned segment, connecting 
"road," and "crossing” were not 
"public” with respect to railroad's 
duty to sound warning when trams 
approached the crossing—^Virginian 
By. Co V. Rodgers, 197 SB 476, 170 
Va 681. 

83. Ky.—^Louisville, etc, R Co. v. 
Whittle, 287 SW. 894, 216 Ky 314 

84. Ky—^Louisville, etc, R. Co. v 
Whittle, supra 

Mass.—Coakley v Boston, etc-, R. 
Co, 33 NB 930, 159 Mass. 82. 
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85- NT —^Rodrian v. New Tork, etc , 
R Co. 7 NTS 811, 66 Hun 606, 
reversed on other grounds 26 N.B 
741, 126 NT 626 

86 - Mo—Gurley v Missouri Pac R 
Co. 16 SW 11, 104 Mo 211 

52 C 3* P 228 note 65 

87. Mo—^Hodges v St. Louis, etc, 
R Co, 71 Mo 60—Bauer v. Kan¬ 
sas Pac R Co, 69 Mo 219 

88. Mo—Hodges v St. Louis, etc, 
R Co. 71 Mo 50. 

89. Ark—^Ft Smith, etc, R Co v. 
Missek, 131 SW 686, 966, 96 Ark. 
243. 

90. NT.—Casey v New York Cent, 
etc, R. Co., 78 N.Y. 618 

91. Ga—^Bryson v Southern R Co, 
59 SB 1124, 3 GaApp 407 

98. Ind—^Lake Shore, etc, R Co v 
Myers, 98 NB 664. 100 NB. 313, 
52 IndApp 59 

62 C J. p 228 note 70. 

93. Tex—^Brown v. Griffln, 9 S.W 
646, 71 Tex 654. 

52 C X p 229 note 7L 

94. NT,—^Byme v. New Tork, etc, 
R. Co., 94 NY. 12. 

95. Conn.—Code v. Palmer, 16 A 2d 
595, 127 Conn 321. 

Ill — Emge V. Illinois Cent. R Co , 17 
NH.2d 612, 297 IlLApp. 344 

Iowa.—^Nichols v. Chicago, etc, R. 
Co.. 100 N.W. 1115, 125 Iowa 236 

Ky —Chesapeake & O. Ry. Co. v. 



§ 738 


RAILROADS 


74 C.J.S 


is othenvise.^® Apart from statute, whether a 
duty exists to give signals at private crossings de¬ 
pends on the circumstances existing at the par¬ 
ticular time Ordinarily, at common law, no duty 
exists to giv-e warning of the approach of trains to 
private crossings, ^8 unless some unusual condition 
makes such action proper and necessary On the 
other hand, the exerase of due care, under the ex¬ 
isting surroundings and circumstances, may make 
necessary the giving of some signals at such 
crossings,^ and, if so, a failure to give warning 
of approach is negligence.^ If at a private cross¬ 
ing people pass in such numbers that their pres¬ 
ence should be anticipated® or the company is 


aware of such frequent user,^ the company may 
have a duty to give warning of the approach of 
Its trains or cars to crossings thus used, and if 
It has been customary for it to signal its approach 
to a crossing of this character^ and the public re¬ 
lies on this being done,® reasonable'^ and custom¬ 
ary® signals must be given 

Where a private crossing is so close to a public 
crossing that travelers on the former are accus¬ 
tomed to rely on the statutory warning being given 
for the latter, a failure to give the signals pre¬ 
scribed by statute for the public crossing is a 
breach of duty toward those on the private cross¬ 
ing.® On the other hand, a whistle given for a 


Burke's Adm'x, 187 S W 2d 295, 
299 Ky 851 

Mass—Guertin v Trustees of New 
York. N, H & BL R. Co , 76 N B 2d 
24, 322 Mass 91. 

Mo—^Fowler v Missouri, K. & T R 
Co, 84 SW2d 194, 229 MoApp. 
661. 

N.H—^Wentworth v. Boston & M R 
R, 166 A 265, 86 NH. 251. 

62 C J p 229 note 73 
86 . Cal—^Bmmolo v Southern Pac 
Co, 204 P 2d 427, 91 Cal App 2d 
87 

52 C J P 229 note 74. 

97. Miss—^New Orleans & N El R 
Co V. Keller, 138 So 358, 162 
Miss 392—T. & M V R R Co V. 
liucken. 102 So 393, 137 Mias 572 
Mo—^Fowler v Missouri, K. & T R. 
Co, 84 SW.2d 194, 229 MoApp 
661 

"98. Ky—Illinois Central R Co v 
Maxwell. 167 SW2d 841, 292 Ky 
660 

La —Guidry v Texas & N O R. Co , 
App., 20 So 2d 637—^Lockhart y 
Missouri Pac P. Co, App., 153 
So 577 

52 C J. p 229 note 75. 

Duty not sAStuned 

Railroad company assumed no new 
duty as to sigrnaling’ when it grranted 
permission to use private farm cross¬ 
ing- on condition that flagman be sta¬ 
tioned there by contracting company 
which took such license subject to 
use of road in manner in which it 
was used when license was granted 
—^Wentworth v Boston & M. R, R, 
166 A 266. 86 NH 261. 

SEtailxoad rule 

An engine was not "approaching 
and passing a public crossing” with¬ 
in a railroad's rule requiring that 
bell be rung while "approaching and 
passing public crossing's" where ac¬ 
cident occurred at a private farm 
crossing—Follett v Boston & M. R 
R, 33 K.B2d 269, 308 Mass. 553 
99- La.—Guidry v Texas & N O R. 
Co., App, 20 So 2d 637—^Lockhart 
V Missouri Pac R. Co, App, 153 
So. 677. 


Disregard of safety 

Warning to person at private 
crossing is not necessary until it be¬ 
comes evident that he will ignore and 
disregard entirely his own safety — 
New Orleans & N. E R Co v. Keller, 
138 So 358, 162 Miss 392 

1. Idaho —Judd v Oregon Short 
Line R. Co, 44 F 2d 291, 55 Idaho 
461 

HI —^Bmge V Illinois Cent R Co, 17 
NE2d 612, 297 Ill App 344 
Mo—Fowler v Missouii, K & T R 
Co, 84 SW2d 194, 229 MoApp, 
561 

53 C J p 229 note 76. 

Lesser measure of preoanttou need 
be taken at a private farm crossing 
than at a public cio&sing where the 
danger is greater—Tomlmson v 
Northwestern Electric Service Co of 
Pennsylvania, 151 A 680, 301 Pa 72 
—52 CJ p 229 note 76 [d] 

2. Ill —Emge v Illinois Cent. R 
Co, 17 NB2d 612, 297 Ill App 344 

62 C J. p 230 note 77. 

3. US —Thomas v Southern Ry. 
Co, CCAGa, 92 P.2d 446, 

N.Y—^Fischer v New York Cent R 
Co. 66 N.YS 2d 657, 188 Misc. 72, 
affirmed 77 N.YS.2d 196, 273 App 
Div. 135, reargument and appeal 
denied 78 NTS 2d 556, 273 App 
Div. 929, appeal dismissed, In re 
Hoppe's Estate, 80 NB2d 351, 297 
NY 966 

62 C J P 230 note 78. 

Kabltoal tise not shown 
Where railroad crossing was a pri¬ 
vate one and evidence showed that 
crossing was used only by about 
seventy-live persons daily, this was 
not such habitual use as to impose 
on the railroad statutory duty of 
lookout and warning as to persons 
passing the crossing —Leitz' Adm'x 
V Cincinnati, N. O & T P. Ry. Co, 
176 SW2d 699, 296 Ky. 279 
Daxm crossing 

(1) Ordinary farm crossing or 
private crossing in the country, 
which IS normally used only by the 
proprietor and his family, is not such 
a place that the company is required 

1382 


to anticipate the presence of persons 
—^Louisville, etc, R. Co. v. Kirk, 194 
S W. 926, 175 Ky 688 

(2) Under statute providing for 
necessary farm crossings for use of 
proprietors or owners of land adjoin¬ 
ing railroads, a railroad company 
would have no duty to keep lookout 
for general public at private farm 
crossing in absence of known fre¬ 
quent public use —English v Wa¬ 
bash Ry Co, 108 S.W.3a 61, 341 Mo. 
550. 

4. US —Thomas v Southern Ry 
Co, CCAGa. 92 P 2d 446 
62 C J. P 230 note 79 
6, Ky —Illinois Central R Co v. 

Maxwell, 167 SW.2d 841, 292 Kv 
660 

Mo—Fowler v Missouii, K & T R 
Co, 84 SW2d 194, 229 MoApp 
561 

62 C J p 230 note 81 
6. Ky—Illinois Cential R Co v 

Maxwell, 167 S W 2d 841, 292 Ky 
660 

52 C J p 230 note 82. 

7- Ky.—Illinois Central R. Co v 

Maxwell, supra 
62 C J p 230 note 83 

8. Mo —Fowler v Missouri, K Sz 

T R Go, 84 SW.2d 194, 229 Mo 
App 561 

62 C J p 230 note 84 

9. Okl —Corpus Juris quoted la 
Atchison, T. & S F. Ry Co v 
Hunter, 49 P 2d 86, 93, 173 Okl 
416. 

52 C J. p 231 note 85 
Station -whistle 

(1) It has been held that station 
whistle which the railroad is accus¬ 
tomed to blow imposes on it no obli¬ 
gation to those using a nearby pri¬ 
vate crossing and no liability for 
omission of such signal—^Annapolis, 
etc, R. Co V. State, 66 A 434, 104 
Md 659. 

(2) It has also been held, however, 
that maintenance by railroad of post 
as a place for a station whistle oast 
on railroad duty of observing due 
care to sound -whistle at such point, 
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public crossing adjacent to a private crossing may 
suffice for the latter.^^ If such circumstances ex¬ 
ist as to make a private crossing unusually haz¬ 
ardous, that may result m a duty to warn^i 

According to some decisions, a railroad company 
is required to maintain a lookout at private cross¬ 
ings,but there is also authority to the contrary.13 

c. Grossings by Custom 

Ordinarily, the signals required by statute for public 
crossings need not be given at a crossing which is not 
public in fact, notwithstanding such crossing has been 
used by the public for a considerable time constantly and 
in large numbers, so that the presence of members of 
the public 18 to be anticipated at such place; but it is 
the duty of the railroad company at such places to give 
such signals of approach and keep such lookout as are 
necessary at common law. 

Ordinarily, the signals required by statute for 
public crossings need not be given at a crossing 
which is not public in fact notwithstanding such 
crossing has been used by the public for a con¬ 
siderable time constantly in large numbers so that 
the presence of members of the public is to be 


anticipated at such place Apart from statute, 
however, the railroad company may be required 
to take precautions to protect travelers at such 
crossings, particularly in cities and towns,al¬ 
though its duty is not limited to crossings in cities 
and villages Accordingly it is the duty of the 
railroad company at such places to give such sig¬ 
nals of approach^*^ and keep such lookout^^ as are 
necessary at common law, and a failure in one or 
the other of these duties is negligence. 

d. Grossings by Invitation or License 

At places where a railroad company has extended to 
the public an invitation to pass over Its tracks, or where, 
by acquiescing in such a course of conduct, It has li¬ 
censed its so doing, the company must give such warn¬ 
ings and signals of approach and keep such lookout as 
are requisite in the exercise of due carei, although it need 
not observe at such places the requirements provided by 
statute for public crossings. 

At places where a railroad company has ex¬ 
tended to the public an invitation to pass over its 
tracks,^9 or where, by acquiescing in such a course 
of conduct, it has licensed its so doing,20 precau- 


wilh respect to injury incurred at 
nearby piivato crosf<in/j—^Ai'owler v 
Missouri, 1C & T It Co,. 84 S W iJd 
194, 2:120 MoApp 561. 

10. Ohio—Pennsylvania R Co v. 
Mllloson, 2 N.lfl 2d 17. 61 Ohio App 
528 

11. Mo—Fowl or V Missouri, K & 
T R Co„ 84 SW2d 194, 220 Mo 
App 561. 

.52 OJ. p 231 note 86 
Obatxtiotioiis to view 

Under evidence that a private 
load way took a sharp turn just be¬ 
fore crossinjc the railroad track and 
in view of obstructions to view, duly 
of caro bv railroad at such a cross- 
mjc with respect to giving signals of 
approach of train might be found 
to bo the same as at a public high¬ 
way crossing, which duty would re¬ 
quire the railroad to give reasonable 
notice and warning of the approach 
of trains —Fischer v. New York 
CVnt R. Co„ 77 N.Y.S 2d 196, 273 
APP Dlv 135, reargument and appeal 
denied 78 N.Y.S 2d 666, 273 AppDiv 
929, appeal dismissed. In re Hoppe’s 
Fstatc, 80 NB:2d 351, 297 NY 956. 
13. Miss —Alabama Great Southern 
R. Co V. Martin, 89 So 2d 601, 206 
Miss. 851 

52 C.J P 281 note 87. 

Trespasser 

A railroad company was liable for 
damage to automobile which stalled 
on private railway crossing and was 
run into by train, notwithstanding 
motorist may have been a trespasser 
and railroad company was not bound 
to anticipate presence of trespassers 
on tracks, where company’s servants 
wore guilty of a reckless or inten-, 


tional disregard of presence of auto¬ 
mobile on the tracks due to failure 
to pay any attention to signals giv¬ 
en in an attempt to stop tram — 
Naugle V. Reading Co, 21 A 2d 109, 
145 Pa Super 841 

13. Ala—^Model City Lumber Co v 
Southern Ry. Co, 34 So.2d 862, 33 
Ala App 425, certiorari denied 34 
So 2d 866, 250 Ala 444. 

52 C J. p 231 note 88. 

“Sspeclal lookout” 

Evidence established that cross¬ 
ing at which truck stalled on tracks 
was struck by train was a private 
crossing so that truck driver was a 
mere licensee and railroad was not 
required to keep an '’especial look¬ 
out” for truck—^Model City Lumber 
Co. V Southern Ry Co, supra 

14. Mich—Burt v. Detroit, G H & 
M Ry Co, 247 NW. 157, 262 
Mich 204 

62 C.J p 231 note 89. 

16. U S.—^Thomas v. Southern Ry 
Co, CCAGa, 92 F2d 446, 

52 C J p 231 note 90. 

16. Ky—Corder v. Cincinnati, etc, 
R Co, 159 iSW 1144, 166 Ky. 636 

62 C.J p 231 note 91. 

17. U S —Thomas v Southern Ry 
Co, C.CAQa, 92 F 2d 446 

N.C—Caudle v. Seaboard Air Line 
Ry Co, 163 SB 122, 202 NC, 404 
52 C.J. p 231 note 92 

18. Mo —^Hilton V. Terminal R 
Ass’n of St Louis, 137 SW2d 620, 
345 Mo 987 

52 C J. p 231 note 93. 

19. Ala—Corpus juris cited Is* 
Woodward Iron Co, v, Goolsby. 6 
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So 2d 11, 14, 242 Ala. 329—Corpus 
Juris cited m Southern Ry Co v. 
Holder, 161 So. 513, 614, 230 Ala. 
500 

52 C J. p 232 note 95 
Workmen 

Inducement and invitation extend¬ 
ed by railroad, in setting up whistl¬ 
ing posts and slow signs for guid¬ 
ance of its employees at point where 
new highway was being constructed 
across track, to workmen to cross 
track at such point earned with it 
correlative duty of railroad to give 
signals signs called for, and failure 
to do 60 constituted actionable negli¬ 
gence with respect to truck driver 
injured in crossing collision —Cur¬ 
tiss V. New York Cent R Co, C C.A 
N Y, 79 F 2d 91. 

20. US—Thomas v. Southern Ry. 

Co, CCA.Ga, 92 F2d 445 
Mo—^Mayfield v Kansas City South¬ 
ern Ry. Co., 85 S W 2d 116, 337 Mo. 
79, 

52 C.J p 282 note 96. 

‘<£icexijiee by implied invitation” 
Where child under three years of 
age was slrucfc by train while on 
path in city which was used con¬ 
stantly by both children and adults 
in crossing tracks, child was a ''li¬ 
censee by implied invitation,” and 
employees of railroad were bound to 
expect his presence, to keep a look¬ 
out for him and to exercise reason¬ 
able and ordinary care in operation 
of tram to protect him from injury 
—Chicago Great Western Ry. Co. v 
Beecher, CCA Minn, 150 F2d 394, 
applying Iowa law, certiorari denied 
66 set. 339, 326 U.S. 781, 90 L.Ed. 
473. 
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tions for the protection of travelers must be tak¬ 
en, and the company is not entitled to anticipate 
a clear track .21 Accordingly, the railroad must 
give such warnings and signals of approach^^ and 
keep such lookout^S as are requisite in the exercise 
of due care,^^ although it need not observe at such 
places the requirements provided by statute for 
public crossings 25 

§ 739. - Persons Entitled to Benefit of 

Signals and Lookouts 

Statutes requiring a railroad company to give signals 
or other warnings when approaching crossings are for 
the protection of persons and property on, or passing 
over, crossings in order to afford notice of peril, and the 
failure to give warning or to keep a iookout for travei- 
ers affords no cause of action to those who are already 
aware of the presence and movement of the tram. 

Statutes requiring railroads to give signals or 
other warnings when approaching crossings are 
for the protection of persons and property on or 
passing over crossings,-® and the object of requir¬ 
ing a railroad to give notice by signals or lights 
of the approach of its trains or cars to crossings 
is that those who are on or approaching such places 


may avoid penl by leaving them,27 or by refrain¬ 
ing from going on them 28 So the failure to give 
warning affords no cause of action to those who 
are already aware of the presence and movement 
of the train,2^> and have all the warning which 
would be afforded by resort to such means, 20 as 
where the tram obstructs the crossing at the time 
of the accident, as discussed supra § 7M, In or¬ 
der, however, to absolve the railroad from negli¬ 
gence in failing to give signals on the ground that 
the injured person was aware of the approach of 
the tram or should have known of the approach 
thereof by due care, it must appear that the in¬ 
jured person had actual or constructive notice in 
time to avoid injury.^i 

The required warning of approach of trains to 
crossings is due to those rightfully using or about 
to use such crossings as travelers^^ and not to 
others present there, as discussed infra § 910, but 
It IS immaterial to those thus occupied that the 
crossing has been reached by walking along the 
track,23 or that only a partial crossing is con- 
templated,3^ or that those in charge of the train 


Extent of use 

Evidence that fifty to one hundred 
persons daily used path on which 
pedestrian was struck by train and 
other paths nearby was insufficient 
to cast on railroad duty of main- 
tainin^r a lookout or sigrnaling^ the 
approach of trains—^Louisville & N 
R Co. V Jackson, 151 S W 2d 386, 
286 Ky 595. 

21. U S —^Thomas v Southern By. 
Co, CCAGa., 93 F 2d 445 

Mo—^Mayfield v. Kansas City South¬ 
ern By Co. 85 SW2d 116, 337 
Mo. 79 

52 C J. p 232 note 97. 

22. Ala.—^Louisville & N’ashville B 
Co. V Sullivan, 13 So.2d 877, 244 
Ala. 485. 

52 C.J. p 232 note 98. 

23. XT S —Chicago Great Western 
By. Co V. Beecher, CCA Minn ,160 
F2d 394, certiorari denied 66 SCt. 
339, 336 US 781, 90 LEd 473. 

Ala,—^Louisville & Nashville R. Co. 
V Sullivan. 13 So 2d 877. 244 Ala. 
485 

Mo —^Mayfield v - Kansas City South¬ 
ern By Co, 85 S.W2d 116, 337 Mo, 
79. 

Pa—^Figard v. Pennsylvania R Co, 
65 A 2d 411, 361 Pa 380 
52 CJ P 232 note 99. 

24. US—^Thomas v. Southern By 
Co, aCAGa, 92 F.2d 446 
Ala—Corpus juris cited ui Wood¬ 
ward Iron Co. V. Goolsby, 6 So.2d 
11, 14, 242 Ala. 329—Corpus Juris 
died In Southern By. Co. v. Hold¬ 
er, 161 So. 513, 514, 230 Ala 500. 


Pa —^Pigard v Pennsylvania R Co , 
65 A 2d 411, 361 Pa 380 
62 C J. p 232 note 1. 

25. Ala —Corpus Juris cited m 
Woodward Iron Co v Goolsby, 6 
So 2d 11, 14, 242 Ala 329’—Corpus 
Juris cited in Southern By Co v 
Holder. 161 So. 613, 614, 230 Ala 
500 

52 CJ p 232 note 2. 

26. Kan—Davis v. Atchison, T & 
S. F. By Co. 9 P 2d 990, 136 Kan 
96 

27. Miss—Gulf, etc, R Co v Sim¬ 
mons, 121 So 144, 163 Miss 327 

52 C J p 233 note 4. 

28. Mass—Rivet v Boston & M B 
R, 67 NB2d 751, 320 Mass. 41. 

52 C J p 233 note 5 

29. Ark —Missouri Pac. R Co. v. 
Moore, 138 SW2d 384, 199 Ark. 
1035, certiorari denied Moore v. 
Missouri Pac R Co, 61 S Ct 19, 
311 US 646, 85 LEd 412 

Ky—Chesapeake & Ohio R Co, v 
Boyd's Adm'r. 160 SW2d 342. 290 
Ky. 9—^Louisville & N R Co v 
Mitchell’s Adm’x, 124 SW2d 1026, 
276 Ky 671---Cincinnati, N O & T 
P. By. Co V Wallace’s Adm’r, 103 

5 W.2d 91, 267 Ky 661—Louisville 

6 N R Co. V Shaw's Adm'z, 94 S 
W.2d 642, 264 Ky. 321. 

S D —^Backer v Chicago & N. W. By. 

Co. 4 NW.2d 853, 68 SD 631. 

52 C J p 233 note 6. 

30. N.T.—Canning v. Buffalo, etc, 
R Co. 61 NE 901, 168 N.T. 656. 

52 C.J p 233 note 7. 

31. Ga.—Atlanta & W. P, R Co. v. 
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McCord. 189 SB 403, 64 GaApp. 
811 

32. US —^Flagg V. Chicago Great 
Western Ry Co , CCA Minn , 143 
F2d 90—Alabama Great Southern 
R Co. V Johnson, CCAMiss, 140 
F2d 968 

Kan—^Davis v. Atchison, T & S F 
Ry, Co, 9 P2d 990, 135 Kan 96 
Minn —Crosby v Great Northern Ry. 

Co, 246 NW. 31, 187 Minn. 263. 
52 C J p 233 note 8. 

Uceusees 

The statute with respect to loco¬ 
motive engineer’s duty to ring bell 
and blow whistle is a public safety 
regulation enacted by legislature in 
exercise of police power and applica¬ 
ble to all persons within Its scope, 
including licensees—Sharpe v West¬ 
ern Ry of Alabsima, 175 So. 542, 234 
Ala 507 

Outside limits of croiisiiLg 
'In actions against railroad for in¬ 
juries sustained by pedestrians who 
were struck by locomotive at street 
crossing, which actions were based 
on common-law negligence and fail¬ 
ure to give statutory signals, if pe¬ 
destrians crossed track at place out¬ 
side limits of crossing, there could 
be no recovery under statutory 
counts.—Sylvia v. New York, N. H. & 
H R. Co., 6 N.E2d 359, 296 Mass. 
167. 

33. Va—Shlveley v. Norfolk, etc, 
R Co, 99 S B 650, 125 Va. 884. 

52 C.J. p 234 note 10. 

34- SC —Hutto V. South Bound R. 
Co, 39 SB 710, 61 S C 495 
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are not aware of their intention to cross 36 It is 
not necessary that persons thus engaged have suffi¬ 
cient intelligence to understand the meaning and 
purpose of such signals 36 a breach of the du¬ 
ties owed by a railroad company to those possessed 
of a right to use a private crossing, discussed su¬ 
pra § 738 b, IS not a violation of duty as to one 
using such a crossing without right 37 

The duty of keeping a lookout at crossings is an 
obligation due to travelers along the road using 
the crossing, who are on the tracks s or approaching 
it,33 a.nd to the property rightfully there belong¬ 
ing to such pcrsons.^0 Damages cannot be re¬ 
covered from a railroad because of its negligent 
failure to maintain a lookout, where the injured 
person knew or was bound to have known of the 
approach of the tram causing the injury.'^l 

Where a railroad blocks up a public crossing with 
its trains or cars, the travelers on the highway 
may continue their journey by going around in 
front of or behind the train,42 and those traveling 
around by such extended crossing's or employing 
a nearby private crossing under such circumstanc- 
cs‘l4 arc entitled to reasonable warning of the move¬ 
ments of trains and to have a reasonable lookout 
exercised for their -safety ^5 


§§ 739-74< 

§ 740. -To What Trains or Cars Applic 

able 

The application of statutes prescribing signals anc 
warnings of approach and lookout duties has been heU 
not to be determined solely by reference to motive pow 
er, but to be considered in connection with the substan 
tive purpose and manner of operation of the road, and t< 
extend to, and include, single cars operat.ng under then 
own power 

The application of statutes prescribing signal; 
and warnings of approach and lookout duties ha; 
been held not to be determined solely by reference 
to motive power,^3 but to be considered in connec¬ 
tion with the substantive purpose and manner oJ 
operation of the road,47 and to extend to, and in¬ 
clude, 'single cars operating under their own pow¬ 
er. ^*3 On the other hand, some statutes requiring 
crossing signals and referring to “locomotive en¬ 
gines” and “steam whistles” have been held to re¬ 
fer only to motor engines generating and driver 
by steam power,^® and, hence, inapplicable to elec¬ 
tric railways It has also been held that the 
statutes with respect to signals, lookouts, and oth¬ 
er precautions do not apply to the operation oi 
hand cars,3i gasoline hand cars,®^ autospeeders,33 
or motorcars®^ approaching crossings along a 
railroad track, although there is also authority to 


35. Ind.—^PlUsburgrh, etc., R. Co v 
I-iambort, 137 N.B SCO, 79 IndApp 
133 

36. Nob,—^Palmer v, Missouri Pac 
n Co, 74 NW. 66, 63 Nob 611. 

S2 O J p 234 noto 13 

37. Ky—Louisville, etc, R Co v 
Horton, 219 SW. 1084, 187 Ky 
617 

N Y.—Clarke v Now York Cent, etc, 
R. Co., 93 NTS. 626, 104 App Div 
167 

38. Mo.—Thrower v. Henwood, 173 
S W.2d 801, 351 Mo. 663. 

62 C-J. P 234 note 16 
Walking*, standlnsTf or lying* down 
Ordinary care required locomotive 
engineer and dreman to keep look¬ 
out for persons on track at point 
where pathway crossed it, whether 
they wore walking, standing, or ly¬ 
ing down.—Chicago O. W. R Co v. 
Robinson, CC.A.Neb, 101 F2d 994, 
certiorari domed 69 S.Ct 1088, 307 
U S. 640, 83 L.Bd 1620. 

Persons on train 

The lookout statute applicable to 
persons "upon the track" does not 
cover persons "on the train"— 
Thrower v. Henwood, 173 S W 2d 861, 
361 Mo. 663. 

39. Mo.—Thrower v Henwood, su¬ 
pra. 

52 C.J. p 234 note 17 

40. NI>—^Bishop V. Chicago, etc., R 
Co., 62 NW 605, 4 ND 636. 

52 C J p 235 note 18. 


41. Ky.—Chesapeake & Ohio R Co 
V Boyd's Adm'r, 160 iSW2d 342, 
290 Ky 9 

42. Ind—Chicago, etc, R Co v 
Hunter, 113 NE 772, 65 Ind App 
158 

Mo —^Waite v Chicago, etc, R Co , 
153 SW 66, 168 Mo App 160 

43. Ind —Chicago, etc, R Co v 
Hunter, 113 NE. 772, 65 Ind App 
158 

52 C J p 235 note 20. 

44. Iowa —^Hartman v. Chicago 
Great Western R. Co, 110 N.W 
10, 132 Iowa 582, 

45. Okl —St Louis-San Francisco 
R Co V Jones, 190 P 386, 78 Okl 
204, 16 ALR 1048. 

52 C J p 235 note 23 

46. Tenn—Stem v Nashville Inter- 
urban R Co, 221 S.W. 192, 142 
Tenn. 494 

47. Tenn—Stem v. Nashville Inter- 
urban R Co, supra 

52 C.J. P 235 note 25. 

48. Mo—^Mudd V. Missouri, etc, R. 
Co, 124 SW 69, 146 Mo App 388 
A single tnspeotioiL car propelled 

by steam, designed to carry passen¬ 
gers and equipped with whistle and 
bell, must observe the regulations 
imposed by statute and ordinance on 
locomotives approaching a crossing 
—^Mudd V. Missouri, etc, R. Co, su¬ 
pra 

49. Mass.—^Libby v. New Tork, N. 


H & H R Co, 174 NB. 171, 273 
Mass 522, 73 A Li R 101. 

Other signaling device 

Statute providing that steam 
whistle shall be attached to each 
"locomotive engine" did not require 
equipment of railroad train propelled 
by electric motors or internal com¬ 
bustion engines, or combination 
thereof with steam whistle as dis¬ 
tinguished from electrically operat¬ 
ed signal or an air horn.—Smith v 
Atchison, T & S P By. Co, 66 P 2d 
562, 145 Kan 615 

60. Cal—^Davis v. Lane, 75 P2d 666, 
24 Cal.App 2d 400—^Limnger v San 
Francisco, V & Napa Valley R 
Co., 123 P. 236, 18 Cal App 411. 

51. Ark.—St Louis Southwestern R 
Co. V Mitchell, 171 SW 895. 115 
Ark 339, AnnCasl916E 317. 

Tenn— Corpus Juris quoted in Gor¬ 
don V Tennessee Cent. Ry. Co , 69 
SW.2d 611, 612, 167 Tenn 302 

52. Tenn— Corpus Jons quoted in 
Gordon v Tennessee Cent Ry Co, 
69 SW2d 611, 612, 167 Tenn 302. 

52 C J. P 235 note 31. 

53. Ill.—Coyne v Cleveland, etc., R 
Co , 208 Ill App 426 

Tenn.— Corpus juris quoted in Gor¬ 
don V. Tennessee Cent. Ry. Co, €9 
S.W2d 611, 612, 167 Tenn. 302 

54. Mass.—^Libby v. New York, N 
H. & H R Co., 174 NB 171, 273 
Mass. 522. 73 A L R 101 

Tenn.—Corpus Juris quoted In Gor- 
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the contrary as to the application of such statutes 
to motorcarS.5 5 In any event, the common-law 
obligations with respect to these matters do con¬ 
trol the operation even of such cars o® The law 
imposes no greater degree of care on operators of 
diesel engines than is required of operators of 
steam locomotives because of the difference m the 
amount of noise made by the whistle or horn 

A tram of cars without an engine is not of such 
character as to be required to give the statutory 
signals by bell or whistle,^ 8 ]3ut a car or cars 
running thus must give reasonable warning of ap¬ 
proach to a crossing.59 Some statutory regula¬ 
tions with respect to maintaining a lookout ahead®® 
and with respect to the giving of signals®! have 
been held not to apply to trains or engines engaged 
in switching operations, but the operators of 
trams or engines so engaged may have the duty, 
apart from statute, to give reasonable warning of 
their approach to crossings,®^ and to keep a proper 
lookout and display proper lights.®® Other stat¬ 
utes relating to signals have been held to apply to 
switching movements and not only to trains as 
made up as they pass from station to station®^ 

Statutes requiring the locomotive to give cer¬ 


tain signals of approach at a specified distance from 
a crossing apply only to trams running with the 
locomotive m front,®® and others must signal when 
the nearest part of the train reaches the prescribed 
distance®® A statute requiring a railroad to keep 
a "lookout ahead” on a locomotive is complied 
with only when a train is moving forward by 
means of an engine at its front.®7 An engine back¬ 
ing toward a string of cars left standing across a 
crossing with the purpose of coupling to them and 
with no purpose of crossing need not give the sig¬ 
nals prescribed by statute of engines approaching 
crossings.®® Through trains as well as local trains 
must observe the requirements of statutes providing 
that on approaching and leaving cities or towns sig¬ 
nals shall be given within a certain distance of 
city limits ®® 

An engine with its tender is a tram within the 
meaning of statutes requiring signals and lookouts 
from trains,*^® and a tender is part of the engine 
under statutes requiring lookouts to be placed at 
the rear of backing engines A tram standing 
close to, or on, a crossing, when it starts up to 
move across should give proper signals'^® and a 
proper lookout should be maintained A statute 


don V Tennessee Cent Rv Co, 69 
SW2d 611, 612, 167 Tenn 302 
Va—Franklin & P Ry. Co. v Shoe¬ 
maker's Committee, 159 S E 100, 
166 Va 619 
52 C J P 236 note 33. 

BeU 

The statutory requirement that lo¬ 
comotive engineer signal approach of 
train to street crossing in city lim¬ 
its by constantly tolling locomotive 
bell does not require that gasoline 
motor bus, operated on railway 
tracks, be equipped with bell, but ap¬ 
plies to steam locomotives only.— 
Gainesville Midland R Co. v Allen, 
35 SE2d 12, 72 GaApp. 786. 

56. Puerto Rico—^Marrero v. Amer¬ 
ican R Co, 33 Puerto Rico 201 
Wash—^Haaga v, Saginaw Logging 
Co, 6 P 2d 505, 165 Wash 367, af¬ 
firmed 14 P.2d 66, 169 Wash 647. 
and petition granted 15 P.2d 655, 
170 Wash 93—Sanderson v. Hart¬ 
ford Eastern Ry. Co., 294 P 241, 
159 Wash 472 

56. Va—^Franklin & P. Ry Co v. 
Shoemaker's Committee, 159 SB 
100, 156 Va 619. 

52 C J p 235 note 34. 

57. Minn—Jorgenson v. Minneapo¬ 
lis, St P & S S Mane Ry Co, 42 
N.W.2d 640, 231 Minn 121 

58. Ind —Ohio, etc, R Co v. Mc- 
Daneld, 31 N.B, 836, 5 IndApp 
108 

52 C.J p 235 note 85, 


59. Tex—^Lancaster v. Oarlock, Civ 
App. 267 S W 1028 
52 C J p 2C6 note 37. 

60- U S —^Alabama Great Southern 
R Co, V Brookshire, C.C A Tenn, 
166 F2d 278, 1 ALR2d 612. 

Tenn —^Morgan v Tennessee Cent 
Ry Co, 216 SW2d 32, 31 Tenn 
App 409 

Engine held not engaged In. <*8wltoh- 
Ix^ operation’’ 

(1) Engine, which had gone into 
industnal section of city on tracks 
of another railroad to pick up cars 
two miles away from railroad's near¬ 
est switchyard, was not engaged in a 
“switching operation," and railroad 
was therefore liable, under statute 
requiring a railroad to keep a look¬ 
out ahead of locomotive, for in 3 uiies 
sustained by truck driver when truck 
was struck at crossing by cars being 
pushed by locomotive, even though 
railroad was not negligent —Ala¬ 
bama Great Southern R Co v 
Brookshire, CCATenn, 166 F 2d 
278, 1 A L R 2d 612 

(2) A wrecking tram moving to a 
wreck was not engaged, “m a switch¬ 
ing operation" so as to relieve de¬ 
fendant of compliance with statu¬ 
tory precautions —^Tennessee Cent 
Ry. Co. V. Zeanng, 2 Tenn App. 461 

61. Tenn —Morgaji v Tennessee 

Cent Ry Co, 216 S.W2d 82, 31 
TennAipp 409—'Southern R. Co v 
Simpson, 261 SW 677, 149 Tenn 
458. 


62. Mo —Hudson v Southwest Mi&.- 
soun R Co, 159 SW 9, 173 Mo 
App 611 

52 C J p 236 note 39 

63. La —Maher v Louisiana R,, etc , 
Co , 82 So 872, 145 La 733 

62 C J p 236 note 39 Cb] 

64. Ark —Missouri Pac R Co v 
Powell, 120 SW2d 349, 196 Ark 
834 

65. WVa—Bowles v, Chesapeakt*, 
etc, R Co, 57 SB 131, 61 WVa, 
272 

j 62 C J p 236 note 41. 

' 66. Ill —Elgin, etc, R Co v Lav - 
lor, 132 III App 280, affirmed 82 N. 
E 407, 229 Ill 621 

87. U.S —^Alabama Great Southern 
R Co. V Brookshire, C.C A.Tenn , 
166 F2d 278, 1 ALR2d C12 

68. Mass—^White v New York, etc., 
R. Co. 86 NE 923, 200 Mass 441. 

52 C J p 236 note 43 

69. U S —Illinois Cent R Co v 
Sigler, CCATenn, 122 F2d 279 

Tenn—Southern R Co v Griffin, 167 
S W 688, 129 Tenn. 568 

70. Ark—^Ft Smith, etc, R Co v 
Messek, 181 SW 686, 966, 96 Ark 
243 

71. Ind—Harmon v. Foran, 94 N.B, 
1060, 96 NB 697, 48 Ind.App. 262 

72. N X> —Severtson v. Northern Pac 
R. Co, 166 NW 11, 32 ND 200 

52 CJ p 236,note 49. 

73. Ky—Chesapeake, etc, R. Co. v. 
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requiring a lookout has been held to extend to trams 
which arc not in motion such as cars being loaded 
or unloaded on a sidetrack.^-* 

§ 741. - Obstructions of View and Hear¬ 

ing 

a. In general 

b. Atmospheric conditions 

a. In General 

The existence of obstructions to view or hearing is a 
circumstance bearing on the question whether a railroad 
company has performed its full duly as to lights and 
warnings and signals of approach, and as to keeping 
a lookout. 

As a general rule the existence of obstructions 
to view or hearing is a circumstance bearing on 
the question whether a railroad company has per¬ 
formed its full duty as to lights and warnings and 
signals of approach,75 and as to keeping a look¬ 
out,75 particularly where the railroad company has 
itself caused or permitted the obstructions,77 and 
this is true, although their construction may have 
been lawful and authonzed78 and although there 
may be no negligence in the fact of permitting 
them 79 There is, however, authority to the ef¬ 
fect that only where such obstructions have been 
caused or continued by a railroad company is it 
proper to consider them with respect to the pre¬ 
cautions necessary to be exercised by the compa¬ 


ny, so but generally no such limitation is made si 

In accordance with the foregoing rule, in deter¬ 
mining what precautions may be required of a 
railroad, regard is had to vegetation and other ob¬ 
structions near the right of way at the crossing.S2 
as well as to curves,S3 cuts,S4 embankments,S5 and 
building»S6 of the railroad company on its right 
of way. Although there is authority holding that 
the mere temporary presence of a tram or cars near 
a crossing is not such a circumstance as to impose 
any extra diligence with respect to warnings or 
signals of approach, on a railroad,s 7 there are many , 
decisions to the contrary,®8 and the presence of a 
car obstructing the view of the crossing may also 
affect the a-dequacy of the lookout maintained by 
the operators of the tram causing the injury.®s It 
has been held that in determining the adequacy of 
signals as a warning, obstructions to hearing only 
can be considered.® 9 

b. Atmospheric Conditions 

Atmospheric conditions prevailing at the time and 
place of the accident are treated by some decisions, al¬ 
though not by others, as proper for consideration m 
determining what constitutes reasonable warning of 
approach. 

There is authority to the effect that in deter¬ 
mining what constitutes reasonable warning of ap¬ 
proach, atmospheric conditions prevailing at the 
time and place of the accident,®^ as for example, 


Banks, 137 SW 1066, 144 Ky 137, 
arnrmed 34 S Ct 278, 232 U S 146, 
58 LBd. 544 

62 C J. p 236 note 50. 

74. Mo.—Thrower v Henwood, 173 
SW2d 861, 361 Mo 663. 

76 , jQs —Pokora v Wabash Ry Co , 
Ill, 64 set. 680, 292 US. 98, 78 
L,Ed 1149, 91 ALR. 1049 

Cal.—Peri v Los Anseles Junction 
Ry., 137 P.2d 441, 22 Cal 2d 111 

G-o.—Southern Ry Co v. Riley, 4 S 
E].2d 64, 60 Ga.App. 476 

Mo — ^Powlcr V Missouri, K & T R 
Co, 84 SW2d 194, 229 Mo App 
661. 

Tenn —Corpus Juris cited in South¬ 
ern Ry. Co V Penley, 134 SW2d 
177, 179, 176 Tenn 380. 

62 C.J. p 236 note 61. 

76. Ill.—Goodrich V. Sprague, 26 N 
E 2d 884, 304 Ill.App 666, reversed 
on other grounds Sprague v Good¬ 
rich, 82 N.B 2d 897, 876 Ill 80 

77. U.S.—^Pennsylvania R. Co v 
Hoffltt, CCAIIL, 1 P2d 276. 

62 C J. P 287 note 62. 

7a Ky.—^Louisville, etc, R Co. v 
Locker, 206 S W. 780, 182 Ky. 678 

Tex.—International, etc, R Co v 
Knight, Civ App., 45 S.W. 167, re- 


[ versed on other grounds 46 SW 
666 , 91 Tex 660 

79- U S —^Pennsylvania R Co v 
Moffitt, CCA III, 1 F.2d 276. 

80. N J —Swenson v, Delaware, etc, 
R Co , 123 A 709, 99 N J Law 403 

62 C J p 237 note 56 

81- N.Y —Grippen v New York 
Cent R Co, 40 NY 34, 46 

52 CJ p 236 note 61, p 237 notes 66, 
57. 

82. Fla—^Florida Bast Coast Ry 
Co V Townsend, 140 So 196, 104 
Fla, 362, followed In Florida Bast 
Coast Ry Co. v. Guilford, 140 So 
199, 104 Fla 370, modified on other 
grounds 143 So 446, 104 Fla 370, 
modified on other grounds Florida 
East Coast Ry. Co v Townsend, 
143 So 445, 104 Fla 862 

52 O J. p 237 note 57. 

83. Ga—Southern Ry Co v Riley, 
4 SB 2d 64, 60 GaApp. 476 

62 C J p 237 note 58. 

Statutory signals held sufficient 

Miss—Illinois Cent. R Co v. Rober¬ 
son, 191 So 494, 186 Miss 607 

84. US,—^Northern Pac. R Co v 
Spike. Minn, 121 F. 44, 67 C,CA 
384 

53 CJ p 237 note 59, 
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85. Fla—^Atlantic Coast Line R Co 
V. Watkins, 121 So 96, 97 Fla 360 
62 C J p 237 note 60 

88. Fla—^Atlantic Coast Line R Co 
V Watkins, supra 
62 CJ p 237 note 61. 

87. N J —Swenson v Delaware, etc , 
R Co, 123 A 709, 99 NJLaw 403 

62 CJ p 237 note 62. 

88. N C —-Blum v Southern R. Co., 
122 SB 662, 187 NC. 640 

52 C.J p 237 note 63 

89. La—^Bloxozn v Texas & P Ry. 
Co. 131 So. 620, 16 La App 467. 

90. U S —^Pennsylvania R. Co v 
Stegaman, 22 F.2d 69 

Cal —^Hoffman v. Southern Pac R 
Co, 281 P. 681, 101 Cal App. 218. 

91- Del.—Jones v Pennsylvania R. 

Co, 61 A 2d 691, 6 Terry 486. 

52 OJ. p 237 note 65 
Snowstorm 

Railroad was not negligent m fail¬ 
ing to display warning lights on 
freight train being operated over 
crossing, and was not liable for in¬ 
juries sustained by motorist who 
collided with the tram, even though 
collision occurred at night during 
a heavy snowstorm—Jones v. Penn¬ 
sylvania R Co., supra. 
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wmd®2 and shall not be considered, but these 

matters are treated in other decisions as proper 
for consideration^^ as is darknesses it has been 
held that the fact that it is snowing and visibil¬ 
ity is poor puts no more burden on the engine crew 
to maintain a lookout for a motorist approaching 
the crossing than it does on the occupants of the 
automobile.es The fact that a hard, blowing rain 
was falling and the alleged fact that, under the 
conditions of weather, the occupants of the ve¬ 
hicle colliding with the train could not have heard 
the train whistle or bell have been held to consti¬ 
tute no excuse for the failure of the operators of 
the tram to perform the duty of giving a signal.®'^ 

§ 742. - Effect of Compliance with Stat¬ 

utes or Ordinances 

Statutes requiring lights or signals from trams or 
cars as a warning of their approach to a crossing express 
only the minimum of the duty of the railroad co-mpany, 
and there may be a duty under the circumstances to take 
other precautions than are required by the statute; but 
at an ordinary crossing and in the absence of any un¬ 
usual circumstances, the doing of the acts prescribed by 
statute Is sufficient. 


Statutes requiring lights or signals from trams or 
cars as a warning of their approach to a crossing 
express only the minimum of the duty of a railroad 
company,98 and a literal compliance therewith is 
not necessarily sufficient to show that the company 
has performed its full duty with respect to 'such 
precautions,99 at least where there is nothing in 
the statute expressly providing that compliance 
therewith shall be sufficient to relieve the com¬ 
pany from responsibility,! although there is some 
authority holding that compliance with the 'statute 
IS all that is required except m certain unusual cir- 
cumstances.2 According to the generally prevail¬ 
ing rule, there may be a duty under the circum¬ 
stances to give other and further notice than is 
required by the statute and to use other means 
to prevent accidents,3 since the railroad is held 
to the exercise of due care to avoid injury to 
traveler's;^ and if such a duty is found to exist its 
breach is negligence.^ At an ordinary crossing and 
in the absence of any unusual circumstances, how¬ 
ever, the doing of the acts prescribed by statute is 
sufficient,® and, in any case, such conduct will re- 


92 . U S.—Pennsylvania E. Co. v 
(Stegamaji, CCA Ohio, 22 F 2d 69 

Conn—Teasmer v. New York, etc, B 
Co, 44 A. 38, 72 Conn 208- 

93. 'U.S.—^Pennsylvania R Co. v 
Stegaman, C.C.A Ohio, 22 F 2d 69 

CaL—^Hoffman v. Southern Pac Co 
281 P 681, 101 CalApp 218 
9^ N.C—^Meacham v Southern By 
Co., 197 SE 189, 213 NC 609. 

52 CJ. p 237 note 68. 

Togr 

N.C—^Meacham v Southern By. Co, 
supra. 

95- Tex—^Ft Worth, etc, R Co v 
Houston. CivApp, 185 S W. 919. 

62 CJ-. p 237 note 69 
In order to charge a railroad with 
negligrenoe in moving a train slowly 
at night across a highway without 
signals to disclose its presence, in¬ 
jured motorist must show that train¬ 
men exercising reasonable care 
should know that, because of dark¬ 
ness, cars are such an obstruction 
that people traveling in automobiles 
properly eguipped with lights and 
carefully operated at a reasonable 
rate of speed would be likely to come 
into collision with them —^Fleming v. 
Loch. 196 P.2d 942, 200 Okl. 448 
9S. Wis.—^Hynek v Kewaunee, iGr. B 
& W By, Co, 29 NW2d 46, 261 
Wis 319 

97. Tex—Texas & N O R Co. v 
Brook, CivApp. 127 SW2d 699, er¬ 
ror dismissed, judgment correct 

98. U S.—Jarrett v Wabash. By Co , 
CCA.NY., 67 P.2d 669, applying 
Canadian law, certiorari denied 
Wabash By. Co. v. Jarrett, 53 S. 


Ct 80, 287 US 627, 77 LEd 544 
—Mast V. Illinois Cent R Co , I> 
Clowa, 79 P Supp 149, affirmed, 
CA. 176 F2d 167 

Cal.—Pen v Los Angeles Junction 
By, 137 P2d 441, 22 Cal 2d 111 
Mo —Sisk v Chicago, B & Q B 
Co. App, 67 SW2d 880 
Okl —St Louis-San Francisco By 
Co V. Pufahl, 46 P 2d 729, 172 Okl 
449—St Louis-San Francisco By 
Co. V. Prince. 291 P, 973, 146 Okl 
194, 71 A.LR 367 
52 C J. p 241 note 99. 

99. V S —^Pokora v Wabash By Co , 
ni, 64 set 680, 292 US 98, 78 
LEd 1149, 91 ALB 1049—De- 

neen v. Baltimore & O R Co , U C 
WVa., 68 F Supp 148, reversed on 
other grounds, CCA, 161 F.2d 674 
Cal.—Pen v Los Angeles Junction 
By, 137 P2d 441, 23 Cal 2d 111 
Kan.—Smith v Atchison, T & 'S F 
By. Co , 66 P 2d 662, 146 Kan 615 
Mass—^Mannino v Boston & M B 
R, 14 NE2d 122, 800 Mass 71 
52 CJ p 241 note 1. 

1. Mass.—^Bradley v, Boston, etc, R 
Co, 2 Cush 539. 

62 CJ, p 239 note 81. 

2 . N J —Swenson v. Delaware, etc, I 
B Co, 123 A 709, 99 NJLaw 403 

62 C.J p 241 note 2 

3. US —Mast V Illinois Cent, R 
Co, DC Iowa, 79 FSupp 149, af¬ 
firmed, C.A., 176 P2d 157 

Cal.—^Pen v. Los Angeles Junction 
By. 137 P.2d 441, 22 Cal 2d 111 
Conn—^Kinderavich v. Palmer, 16 A 
2d 83, 127 Conn 85 
Dl—^Wagner v Toledo, P & "W. R 
B., 185 NE 236, 352 Ill 85. 
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Iowa —^Butters v. Chicago, M , St P 
& P. R. Co., 243 NW 697, 214 Iowa 
700 

Mo—Williams V Thompson, App, 
166 SW2d 785—Fowler v Mis¬ 
souri, K & T. B Co., 84 S.W2d 
194, 229 Mo App 561 
Okl —St Louis-San Francisco By 
Co. V Prince, 291 P. 973, 145 Okl. 
194, 71 AL.B 367. 

52 C J. p 242 note 3. 

SzLowledge of company or employees 
Whether precautions other than 
I giving of signals required by statute 
should be taken by a railroad or its 
employees for protection of travelers 
at a particular highway crossing at 
a particular time depends on the cn- 
cumstances existing which were 
known or reasonably should have 
been anticipated by the company or 
by its employees —^Manmno v. Bos¬ 
ton & M: R. R, 14 NE.2d 122, 300 
Mass 71. 

4. Ohio —iB^anklln v. Nowak, 4 N E 
2d 232, 53 Ohio App 44. 

52 CJ p 242 note 4. 

5. Cal—^Pen v. Los Angeles Junc¬ 
tion By., 137 P 2d 441, 22 Cal 2d 
111 

62 aJ. p 242 note 6. 

6. Conn—Kinderavich v. Palmer, 15 
A 2d 83, 127 Conn 86 

Ill —Shaw V Chicago & E I B Co , 
76 NE2d 61, 382 Ul App. 286. 
ind —Dyer v. New York Cent R Co, 
17 NE2d 839, 214 Ind 695. 

Iowa —Butters v Chicago, M, St. P. 
& P. R Co, 243 N.W. 607, 214 Iowa 
700. 

La—Wyatt v Yazoo & M. V B Co., 
127 So 479, 13 La App. 632. 
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heve the company from liability in any cause of 
action based on the statute.^ 

§ 743, - Effect of Violations of Statutes 

or Ordinances 

Generally, a failure to observe the requirements of 
statutes or ordinances concerning signals, warnings, and 
lookouts IS negligence as a matter of law as to all those 
designed to be protected by such statute, and renders 
the railroad company liable for damages caused by such 
failure where the injured person is not guilty of contribu¬ 
tory negligence. 

As a general rule, a failure to observe the re¬ 


quirements of statutes^ or ordinances® concerning 
signals and warnings is negligence as a matter of 
law as to all those designed to be protected by such 
statute,10 and renders the railroad company liable 
for damages caused by such failure where the in¬ 
jured person is not guilty of contributory negli- 
gence.ii Similarly, it is negligence per se to vio¬ 
late statutes or ordinances with respect to look¬ 
outs There is, however, authority to the effect 
that violation only constitutes evidence of negli- 
gence,^® and likewise that it is prima facie evidence 


Mass—Mannino v. Boston & M. R 
R, 14 N£3 2d 122, 300 Mass 71 
N J —^Mente Bros v. Pitney, 46 A 2d 
809, 134 NJLaw 211. 

Ohio —Shalfer v New York Cent R 
Co. 34 NB2d 792. 66 Ohio App 
417 

52 C J p 242 note 6. 

In absence of "pecnliar environ- 
menty” railroad had no duty to grive 
warning on or at crossing over which 
flat cars were passing in addition to 
signals required by statute—Spil- 
man v Gulf & S I R. Co., 163 So 
446, 173 Miss 725 

7- Mo —^Rollison v Wabash R. Co , 
160 SW 994, 252 Mo. 525. 

62 C J p 242 note 7. 

8 . US —^Northern Pac. Ry, Co v 
Haugan, C A Minn , 184 P 2d 472— 
Roth v Swanson, CCAMinn, 146 
P2d 262—^Northern Pac Ry Co v 
Robison, CCA Wash, 143 F 2d 362, 
certiorari denied 65 S Ct 310, 323 
U.S 788, 89 LBd 629—^Baltimore 
& O R Co V, Joseph, C.C A Ohio, 
112 P 2d 618, certiorari denied 61 
set 661, 312 US 682, 86 LBd 
1121, rehearing denied 61 S'Ct 710, 
312 US 714, SB LBd. 1144—Judd 

V Oregon Short Line R. Co, DC 
Idaho, 4 FSupp 657 

Ala—^Pollard v Stewart, 168 So 205, 
282 Ala 453—Central of Georgia 
Ry Co V. Pope, 127 So. 835, 221 
Ala. 145. 

Ariz—Canion v. Southern Pac. Co, 
80 P2d 397, 52 Ariz. 245 
Ga —Thompson v Powell, 6 S B 2d 
260, 60 Oa .\pp 796—Southern Ry 
Co V Rilov, 4 S E 2d 54, 60 Ga 
App 476—Seaboard Air Line Ry 
Co V Benton, 159 S.B 717, 43 Ga 
App 495, reversed on other 
grounds 165 S.B 593, 175 Ga 491, 
conformed to 166 S B 219, 45 Ga. 
App 832. 

Idaho.—^Hobbs v. Union Pac. R. Co, 
108 P.2d 841, 62 Idaho 58—Allan 

V Oregon Short Line R Co, 90 
P 2d 707. 60 Idaho 267. 

Ind.—^New York Cent. Ry. Co v 
Powell, 47 NE2d 615, 221 Ind 321 
—Bartley v Chicago & B I Ry 
Co, 24 NB2d 405, 216 Ind 612— 
Pennsylvania R Co v Rizzo, 86 
NB2d 91, 119 Ind App. 505, re¬ 


hearing denied 87 N E 2d 885, 119 
Ind App 505—Chicago & B I Ry 
Co V Hix, 173 NE 602, 91 Ind 
App 698 

La—^Henderson v Missouri Pac R 
Co, 131 So 586, 15 La App. 196 
Miss —Mississippi Cent R Co v 
Smith, 164 So 533, 173 Miss 607, 
modified on other grrounds 159 So 
562, 173 Miss 507, and appeal dis¬ 
missed 65 S Ct 830. 295 U.S 718, 
79 LBd 1673 

Mo—Busker v. New York Cent R 
Co, App, 149 SW.2d 449. applying 
Illinois law—Taylor v. Alton R 
Co, App, 148 SW2d 806. 

S C —Limehouse v Southern Ry Co., | 
68 S E 2d 686, 216 S C 424—Truett 
V. Atlantic Coast Line R Co, 33 
SE2d 396, 206 SC. 144—^Harrison 
V. Atlantic Coast Line R Co, 18 
S.B2d 137. 196 SC. 269—Ford v. 
Atlantic Coast Line R Co, 168 S 
B. 143, 169 SC. 41, affirmed At¬ 
lantic Coast Line R, Co. v. Ford, 
63 set. 249, 287 US. 502, 77 LBd. 
457 

Tex—^Rio Grande, E. P. & S F. R 
Co V Dupree, Com App, 65 6W. 
2d 522 

Va—^Leath v. Richmond, F. & P R 
Co, 174 SB. 678, 162 Va 706— 
Southern Ry Co v Whetzel, 167 
SB 427, 169 Va 796—Virginian 
Ry. Co V Haley, 167 S E 776, 156 
Va 360 

Wash — Cox V. Poison Logging Co., 
138 P2d 169, 18 Wash 2d 49— 

Hendrickson v Union Pac R Co, 
136 P.2d 438, 17 Wash 2d 648, 161 
A L R 96—Schofield v Northern 
Pac Ry. Co, 104 P 2d 324, 4 Wash. 
2d 612. 

45 CJ. p 722 note 87—52 C.J p 238 
note 79. 

Only defenses open to a company 
when a failure to comply with the 
requirements of the statute is shown 
are the consent of the person in¬ 
jured or that by the use of ordinary 
care he could have avoided the 
injury, or, in mitigation of dam¬ 
ages, his contributory negligence — 
Alabama Great Southern R Co v. 
Gross. 7 SB 2d 38, 61 GaAPp. 609— 
Clements v Central of Georgia Ry. 
Co, 152 S.B 849, 41 GaAjpp. 310— 
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Reed v. Southern R Co, 140 S.B 
921, 37 GaApp 550 

9. SC —^Dyson v Southern R. Co, 
65 SB 344, 83' SC. 354. 

52 C J p 239 note 82 
Readlights on locomotives 
Mo—^Karle v Kansas City, etc., R 
Co . 55 Mo 476 

Binging of bells on moving locomo¬ 
tives 

Mo—Karle v. Kansas City, etc., R 
Co, supra 

10. S C —^Bowen v. Southern R Co , 
36 SB 590, 58 SC 222. 

11. U S —Majestic v Louisville & N 
R Co.CCATenn, 147 F 2d 621. 

Rl.—Shaw V. Chicago & B. I R Co, 
75 NE2d 61, 332 Ill App 285. 

Ind—^New York Cent, R Co, v. De 
Leury, 192 N.E. 125, 100 Ind App 
140. 

NY—E:avanagli v. New York Cent 
R. Co, 187 N.YS 869, 196 App Div 
884, affirmed 135 NB. 933, 233 NY 
697 

Tenn—Southern Ry. Co. v Buskill, 
10 Tenn App. 1—^Louisville & N. 
R Co. V. Ross, 2 Tenn App 384 
Actionable 

Negligence in failure to observe 
statutory duties to ring bell and 
blow whistle at street crossing must 
be actionable m order to render rail¬ 
road liable for such injury.—^Louis¬ 
ville & N. R Co. V. Davis, 181 iSo 
695, 236 Ala. 191. 

Ziiability ixrespective of negligence 
Under a statute imposing liability 
on railroads for failure to give cer¬ 
tain signals at crossings, the failure 
to give such signal creates a lia¬ 
bility against the railroad irrespec¬ 
tive of negligence if the special de¬ 
fenses set out in the statute are not 
established —Mannmo v. Boston & 
M. R R, 14 N.B2d 122, 300 Mass. 
71—Commonwealth v. Boston, etc, 
R Co, 133 Mass 383 

12. Ga—^Powell v Jarrell, 16 S E. 
2d 198, 65 GaApp 458. 

52 C J. p 240 note 83. 

13. Mass—Mannino v. Boston & M. 
R. R, 14 NB 2d 122, 300 Mass. 71 

Neb—^Bggeling v. Chicago, R 1. & 
P. Jay. Co. 228 N.W. 361, 119 Neb. 
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of neg'ligence 

Violation of a crossing signal statute may be suffi¬ 
cient to warrant an inference of recklessness, will¬ 
fulness, or wantonness^® when taken in connection 
with ether circumstances existing at the time of 
the injury,!^ as when the omission is willful^*^ or is 
at any extraordinarily hazardous crossing,al¬ 
though It cannot be so regarded when the omission 
is purely inadvertent^® and the mere failure to give 
the statutory signals is not of itself recklessness 
or wantonness 

A statute which makes it a misdemeanor on the 
part of an engineer to fail to give certain pre¬ 
scribed signals imposes a duty on the company to 
give the warnings therein specified,and its fail¬ 
ure in this respect is negligence,^^ although there is 
other authority to the effect that such a statute 
imposes no duty on the railroad^® even though omis¬ 
sion of the signals therein prescribed may be evi¬ 
dence of a breach of the company’s common-law ob¬ 
ligation to give reasonable warnings of its approach 
to a crossing 24 A statute, imposing a fine on the 
railroad for failure to give certain required signals 
but a fine of such character that it is obviously in¬ 


adequate to compel performance, is not a mere 
police regulation the penalty of which is exclusue, 
but It imposes a duty on the railroad to give such 
specified signals, 25 a breach of which is negligence 
per se,2® and this is true especially when it is 
expressly provided that nothing in the statute shall 
take away any remedy from a person injured there¬ 
by 27 

§ 744. Rate of Speed 

Under the common law no rate of speed consistent 
With safety of passengers and freight is negligence per 
se, but it IS the duty of the railroad and its employees 
to run its trains with due regard to persons exercising 
ordinary care in traveling on the highway across its 
tracks, and what is a reasonable speed depends on the 
nature of the crossing and other circumstances of the 
case. 

In the absence of statutory or municipal regula¬ 
tions a railroad company has the right to use its 
discretion in establishing the speed of its trams ;2S 
but the mere fact that there is no statutory limita¬ 
tion on the speed of trains through cities does not 
permit a negligent, excessive rate.^® Generally no 
rate of speed consistent with the safety of passengers 
and freight is negligence per se.®® However, under 


229, modified on other grounds 231 
N.W. 152, 119 Neb 229 
RI—Kennedy v. New Tork, N H. & 
H. R Co, 112 A. 429, 43 R.I 368 
46 CJ P 718 note 41—62 CJ p 240 
note 84. 

14. V't.—LeFebvre v. Vermont Cent. 
R. Co, 123 A. 211, 97 Vt. 342 

62 C J. p 240 note 86. 

15. S C —^Miller v. Atlantic Coast 
Line R Co., 138 SE 676, 140 SC 
123, certiorari denied Camp Mfg. 
Co V Miller, 48 S.Ct. 117, 276 US 
566, 72 LEd. 424 

52 C J p 240 note 86. 

OrosB negUgrenoe 

A violation of statute with respect 
to signaling by the railroad company 
as to a person crossing the track on 
a public road has been held to be 
negligence of the grossest character 
Ga—^Davis v. Whitcomb, 118 SB. 

488, 30 GaApp. 497, 499 
La.—Smith v Texas & Fac. Ry Co., 
App, 189 So. 316. 

18- Ala—^Louisville, etc, R Co. v. 

Loyd. 65 So. 153, 186 Ala. 119. 

62 C J p 240 note 87. 

17- HI—Ohio, eta, R. Co. v. Eaves, 
42 111. 288 

18. Ill—Indianapolis, etc, R. Co v 
Stables, 62 HI 313 

19. S C.—^Miller v Atlantic Coast 

Line R Co., 138 SE 676, 140 SC 
123, certiorari denied Camp Mfg 
Co. v. Miller, 48 S Ct 117, 275 US 
666, 72 L.Ed. 424-~Callisozr v ^ 


Charleston, etc, R Co, 90 S E 260, 
106 S.’C. 123. 

SO. S C.—-Ford V Atlantic Coast 
Line R. Co., 168 SE 143, 169 SC 
41, affirmed Atlantic Coast Line R 
Co. V Ford, 53 SCt 249, 287 US 
602, 77 LEd 467 

52 CJ. p 240 note 91 

21. Ariz—^Davis v. Boggs, 199 P 
116, 22 Ar.z 497 

52 C J p 240 note 92 

22 . Wash -^Schofield v. Northern 
Fac Ry. Co, 104 F 2d 324, 4 Wash 
2d 612. 

62 'C.J p 240 note 93 

23. U.S—^Delaware, etc, Co v. Na- 
has, CCA Fa., 14 F 2d 66. 

52 C.J. p 240 note 94. 

24. lU.S.—^Delaware, eta, Co. v. Na- 
has, supra 

N.T—^Vandewater v New Tork, etc, 
R Co, 32 NE 636, 135 N.T 683 

25. N.T —^Kavanagh v New Tork, 
etc, R Co, 187 N.TS. 869, 196 App 
Div 384, affirmed 136 NE 933, 283 
N.T. 597 

62 C.J. p 240 note 96. I 

28. N.T —Kavanagh v. New Tork, I 
etc, R Co, supra. 

27. Ky,—^Louisville, etc., R Co v. 
Sanders, 92 S W 937, 29 KyL. 212 

N.T—^Kavanagh v. New Tork, etc, 
R Co, 187 NTS 859, 196 App 
Div 384, affirmed 136 N.B 938, 233 
N.T 697 

28. Conn.-^Freedman v. New Tork, 

1390 


etc, R Co, 71 A 901, 81 Conn. 601, 
16 Ann Cas 464 

62 CJ p 242 note 9 

29. Cal—Johnson v Southern Fac 
Co, 288 P 81, 105 Cal App 340 

Rate of speed through cities gener¬ 
ally see infra § 745 

30. US —Corpus Juris cited ia Wil¬ 
liams V. Thompson, DC La, 48 
FSupp 760, 763— Corpus Juris cit¬ 
ed la Lewis v Thompson, D.C.La, 
47 FSupp 436, 439 

Ariz—Atchison, T, & S F. R. Co v. 
Hicks, 166 P.2d 167, 64 Ariz 16 

Ark—Missouri Fac R Co v Nelson, 
116 S W2d 872, 196 Ark 883. 

Cal.—^Peri v Los Angeles Junction 
Ry, 187 F2d 441, 22 Cal 2d 111— 
Fnddle v Southern Paa Co, 14 
F2d 668, 126 Cal App 388. 

Colo —lUnion Paxs R. Co v. Siemann, 
146 P2d 986, 112 Colo. 70. 

Ill—^Provenzano v. Illinois Cent R 
Co, 191 NE. 287, 367 Ill. 192— 
Applegate v Chicago & K W. Ry 
Co, 78 NE 2d 793, 334 Ill App 141 
—^Purdy v Sprague, 2 NE2d 743. 
286 Ill App. 17—Willett v, Balti¬ 
more & O S W R. Co., 1 NE2d 
748. 284 Ill App 307 

Ind —^New Tork Cent. Ry. Co v 
Powell, 47 N.E 2d 616, 221 Ind. 821 
—^Pennsylvania R Co. v Rizzo, 86 
NB2d 91. 119 Ind.App 606, re¬ 
hearing denied 87 N.B 2d 886, 119 
Ind App 505 

Iowa—Jensvold v. Chicago Great 
Western R Co, 12 NW.2d 293, 234 
Iowa 627—^Finley v. Lowden, 277 
N.W. 487, 224 Iowa 999. 
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the rule of the common law requiring a company to 
exercise its franchise with due regard to the safety 
of its passengers and such persons as may travel on 
a highway crossing its tracks, it is the duty of the 
company, in establishing the rate of speed at which 
its trains may be run, and of the trainmen in operat¬ 
ing the train, to exercise due regard not only to the 


safety of passengers, but also to that of all persons 
in the exercise of ordinary care traveling on the 
highway across its tracks and whether the rate 
of speed m any particular case is reasonable or 
negligent depends on the nature of the crossing and 
other circumstances of the case 32 Thus it has 
been held negligence to run over a crossing at a high 


^rcl —Pennsvlvama R Co v State, 
53 A 2d 562, 188 Md 646 
Mie>s —^Ilancock v Illinois Cent R 
Co, 131 So 83, 158 Miss 668 
K J —Di Giendemonica v Pennsyl- 
.vania-Reading Seashore Lines, 8 A 
2d 342, 123 NJLaw 296 
Ohio—Woodworth v New York Cent 
R Co, 80 NB 2d 142, 149 Ohio St 
543 

Pa—Scholl V Philadelphia Suburban 
Transp Co, 51 A 2d 732, 356 
217—Solomon v. Lehigh Val R 
Co. 41 A 2d 664, 351 Pa 302—An- 
stine V Pennsylvania R Co, 20 A. 
2d 774, 342 Pa 423—Baly v New 
York Cent. R Co. 5 A 2d 110, 333 
Pa 471 

Tenn —^Louisville & N R Co v. 
Prakes, 11 Tenn App 593—^Louis¬ 
ville & N R. R Co V Ross, 2 
Tenn App 384 
52 C J p 243 note 11 
Speed reasonably necessary to 
purposes of rapid transportation, 
and to make connections, does not 
constitute negligence (per se 
Ala—Atlantic Coast Line R Co v. 

Jackson, 130 So 388, 221 Ala 646 
Md—State, for Use of Emerson, v. 

Poe, 190 A 231, 171 Md. 684 
Activities of busses and trucks 
Pact that passengers and freight 
are being carried by busses and 
trucks probably as extensively as by 
railroads does not reoiuire change in 
rule that no rate of speed of rail- 
xoad tram at crossing is negligence 
per se, in absence of statute or mu¬ 
nicipal ordinance restricting rate of 
speed thereof, since maintenance of 
such rule will not tend to impede 
movement of busses and trucks ma¬ 
terially—^Duncan v. Chicago, B. & Q 
R Co , Mo.Apa), 149 S.W.2d 920. 
Ability to stop within visible dis¬ 
tance held xLOt required 
Ala.—^Atlantic Coast Line R. Co v. 

Jackson, 130 So. 388, 221 Ala. 646 
La.—Homeland Ins Co v Thomp¬ 
son, App, 12 So 2d 62 
Ohio—Shalfer v. New York Cent R. 
Co, 34 NB.2d 792, 66 Ohio App. 
417 

Pailnre of engineer to slow down 
his train and to have it under control 
at a public crossing does not consti¬ 
tute negligence per sa where stat¬ 
ute does not especially require engi¬ 
neer as a matter of law to slow 
down train on approaching public 
crossing—Georgia Northern Ky Co. 
V. Rollins, 8 SB 2d 114, 62 GaApp 
138. 


Bates of speed held not negligent 
per se 

(1) Twenty-five to thirty miles an 
hour—^Veres v PennsyHania R Co.. 
54 A 2d 77, 161 Pa Super 177 

(2) Forty to forty-five miles an 
hour 

U S —illiams v Thompson, X> C 
La, 48 PSupp 760 
S C —^Melton v Atlantic Coast Line 
R Co. 27 SB 2d 490. 206 SC. 261 

(3) Sixty-flve miles an hour—Chi¬ 

cago, R I & P R Co V Consumers 
Co-op Ass’n, C.AKan, 180 F 2d 900, 
certioian denied 71 S Ct. 42, 340 U 
S 813, 95 L Ed.-* 

(4) Sixty-flve to eighty miles an 
hour—Consumers Lumber & Veneer 
Co V. Atlantic Coast Line R Co., 
CCAPla, 117 F2d 329 

(5) Other rates of speed held not 
negligent per se see 62 C J, p 243 
note 11 [e]. 

31. U S —^Poe V Chesapeake & O 
Ry Co , D C Ky, 64 F Supp 368 
Cal —^Peri v IjOs Angeles Junction 
Ry., 137 P 2d 441. 22 Cal 2d 111— 
Lahey v Southern Pac Co, 61 P 
2d 461, 16 Cal App 2d 652, certio¬ 
rari denied Southern Pacific Co. v 
Lahey, 67 S Ct 608, 300 US. 665. 
81 LBd. 878 

Ga—Gay v Sylvania Cent R. Co , 63 
SE2d 713, 79 GaApp. 362 
Ill—Randolph v New York Cent R 
Co. 79 NE2d 301, 334 Ill.App 268 
—^Applegate v. Chicago & N W. 
By Co, 78 N.E2d 793, 334 Ill App. 
141—Shaw V. Chicago & B I. R. 
Co, 76 NB.2d 61, 332 IlLApp 285 
—^Humbert v Lowden, 47 N E 2d 
137, 317 Ill.App 638, reversed on 
other grounds 53 NE.2d 418, 885 
Ill 437. conformed to 56 NE.2d 
323, 823 III App 557 
Ky—^Louisville & N R. Co v. Bord- 
ofCsky’s Adm*r, 236 SW2d 960. 
La—^Martin v. Yazoo & M R. Co, 
App., 181 So. 671. 

Nev—^Loa Angeles & iS L R Co v 
Umbaugh, 123 P 2d 224, 61 Nev. 
214 

N C —^Henderson v. Powell, 19 S B 
2d 876, 221 NC 239 
Tex —^Baylor University v Brad¬ 
shaw, Civ App, 62 SwW 2d 1094, af¬ 
firmed Bradshaw v Baylor Uni¬ 
versity, 84 SW2d 703, 126 Tex. 
99 

52 C.J p 243 note 12. 

No special duty as to control 

If train was running at reason¬ 
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able speed, locomotive engineer had 
no duty to keep tram under any bet¬ 
ter control than any other tram run¬ 
ning at the same speed—Canion v 
Southern Pac. Co, 80 P 2d 397, 52 
Ariz 245 

32 , U S —^Poe V. Chesapeake & O 
Ry Co, I>C.Ky, 64 F-Supp 35S 
Ariz—^Atchison, T, & S F R. Co v 
Hicks, 166 P 2d 167. 64 Ariz 16 
Cal.—^Peri v Los Angeles Junction 
Ry. 137 P2d 441, 22 Cal.2d 111 
Ga —Powell v Crowell, 11 S B 2d 
918, 63 Ga App 890—Georgia 

Northern Ry. Co. v Rollins, 8 S 
E2d 114, 62 GaApp 1S8—South¬ 
ern Ry Co V Alexander, 2 <S B 
2d 219, 59 GaApp 852—Seaboard 
Air Line Ry Co v Benton, 169 'S 
E 717, 43 Ga.App 495, reversed on 
other grounds 165 SB 693, 175 
Ga 491, conformed to 166 SB 
219, 46 GaApp. 832 
Ill—^Applegate v. Chicago & N. W 
Ry Co, 78 NB2d 793, 334 Ill 
App 141 

Ky—Louisville & N R Co. v, Bor- 
dofCsky's Adm'r, 236 SW2d 960— 
Chesapeake & O. Ry. Co, v. Coates, 
113 SW2d 28, 271 Ky. 736 
Minn—Ohrmann v Chicago & N. W 
Ry Co, 27 NW2d 806, 223 Minn 
680—^Engberg v Great Northern 
Ry Co. 290 NW 579, 207 Mmn 
194, 154 A LR. 206 

Mo.—^Pentecost v. SL Louis Mer¬ 
chants' Bridge Terminal R Co, 
66 SW2d 533, 334 Mo 572—Ben¬ 
ton V. Thompson, 156 SW.2d 739, 
236 Mo App. 1000, certiorari quash¬ 
ed State ex rel. Thompson v 
■Sham, 168 S.W.2d 96T, 349 Mo 
1075—^Duncan v, Chicago, B 6c 
Q B Co, App, 149 SW.2d 920 
Nev.—^Los Angeles & S L R Co v 
Umbaugh, 123 P 2d 224, 61 Nev. 
214 

S.C.—Corpus jrnxis cited iu Melton v 
Atlantic Coast Line R Co, 27 S. 
E2d 490, 492, 206 SC. 251 
Tenn —^Louisville & N. R Co v. 
Frakes, 11 Tenn App. 593—Louis¬ 
ville & N. R R. Co. v. Ross, 2 
Tenn App. 384 

Tex —Texas & N O B Co v Haney, 
Civ App, 144 S W 2d 677, error dis¬ 
missed, oudgrment correct—^Rio 

Grande, B P. & S. F. R Co v. 
Lucero, Civ.App,, 54 SW.2d 877, 
error dismissed 
52 C.J p 244 note 13 
Negligence in rate of speed as ques¬ 
tion for jury see mfra 9 870. 
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rate of speed without giving proper signals^^ or at 
a rate which renders the signals unavailing and 
the giving of signals does not justify an unreasonable 
rate of speed at a crossing.35 Moreover, it has been 
held to be negligence for a train to approach a 
crossing at a rate of speed which the engineer knew 
would render it impossible to comply with statutory 
requirements.^® Where the train was actually 
stopped before it reached the crossing, and a colli¬ 
sion was avoided, it cannot be said that the train was 
operating at a negligent speed.37 

Schedule; variance from usual speed or schedule. 
The fact that the train was being operated on its 
customary schedule does not alter its duty to pass a 
crossing at a reasonable rate of speed ,38 but the 
fact that a tram was running later than schedule 


time does not require a reduction of speed.®8 More¬ 
over, a railroad is not chargeable with negligence 
merely because it is operating a tram faster than the 
usual or customary speed.^® 

Company rules and regulations. A railroad com¬ 
pany rule as to the speed of certain trains, which 
does not relate merely to crossings, and which was 
not established for the purpose of protecting persons 
at crossings, does not render a speed in excess there¬ 
of negligence as to persons at a crossing.**^ Certain¬ 
ly, a speed of less than that permitted by company 
rules does not constitute evidence of defendant’s 
negligence.'^^ a railroad company regulation which 
requires a restricted speed within the limits of the 
railroad yard, but which fixes no maximum speed, 
does not establish that any particular speed is ex- 


Paxticular circumstances to be con¬ 
sidered 

Nature and locality of crossing 
see infra $ 745 

Obstruction of view or hearing see 
infra § 746 

Any speed may constitute negli¬ 
gence if, under the circumstances, 
reasonable prudence calls for a les¬ 
ser speed.—^Jensvold v. Chicago 
Great Western R Co, 12 N.W2d 
293, 234 Iowa 627—^Finley v Low- 
den. 277 N.W. 487, 224 Iowa 999. 
Rntrahazardous orosslx^ 

(1) In action against railroad for 
death of occupant of truck which 
was struck at extraordinarily haz¬ 
ardous crossing, what was excessive 
speed for trains was required to be 
determined by consideration of haz¬ 
ardous conditions existing at cross¬ 
ing —^Martin v. Yazoo & M. R. Co, 
LaApp, 181 So. 571. 

(2) Where conditions surrounding 
and in proximity to a railroad cross¬ 
ing make it more hazardous than an 
ordinary crossmg, it may be negli¬ 
gence for a train to travel over the 
crossing at its usual rate of speed — 
Blaske v Northern Pac Ry. Co, 37 
N.W.2d 758, 228 Minn. 444, 

PaslTire to observe cnstom 
Negligence may be predicated on 
failure to observe custom to slow 
down trains at particular crossing, 
but such claim of fault is presum¬ 
ably only one based on peculiar cir¬ 
cumstances concerning a railroad 
crossmg—^Markar v. New York, N 
H & H. R Co.. C.CAConn.. 77 F. 
2d 282. 

Bate of speed held not negligent mu 
dex clrcmnstances 
(1) In general 

Pa —^Adams v Maryland & P. R Co, 
Com.Pl., 62 York LegRec 196 
Wis—^Hynek v. Kewaunee, G B <& 
W. Ry. Co., 29 N.W.2d 45, 261 Wis 
319. 

52 C.J. p 244 note 13 [bl. 


(2) Fifteen miles per hour for 
freight tram of thirteen cars at 
night in city approaching open cross¬ 
ing —Matthews v New Orleans Ter¬ 
minal Co, LaApp, 45 So 2d 547. 

(3) Twenty-nine miles per hour, 
where crossing was adequately 
marked and automobile driver could 
have seen an approaching tram as 
far back as it could possibly have 
been when he started to cross track 
—Jorgenson v Minneapolis, St P 
& S. S. Marie Ry Co, 42 NW2d 640, 
281 Mmn. 121 

(4) Thirty to forty miles per hour, 
where view was unobstructed, the 
day was fair, and warning of ap¬ 
proach of train was being given by 
whistle and hell—^Peterson v Bos¬ 
ton & M R R, 36 NE2d 701, 810 
Mass 45 

(5) In excess of fifty miles per 
hour, where train sounded all nec¬ 
essary alarms, and motorist had un¬ 
obstructed view of track for one 
thousand eight hundred feet from 
stop sign—Hancock v Illinois Cent 
R Co, 131 So. 83, 158 Miss 668 
Beduotioxi in speed held required 

(1) Special conditions, such as 
much-frequented crossing, may raise 
common-law duty on part of rail¬ 
road engineer to reduce speed on 
coming in sight of crossing—^At¬ 
lantic Coast Line R Co. v. Jackson, 
130 So. 388, 221 Ala. 646. 

I (2) Operators of tram approach¬ 
ing heavily traveled crossing were 
required to reduce speed to comport 
I With safety of travelers on highway 
—Baylor University v Bradshaw, 
CivApp, 62 SW2d 1094, affirmed 
Bradshaw v. Baylor University, 84 
SW.2d 703, 126 Tex 99. 

Bednction in speed held not required 

Evidence that fifty to one hundred 
persons daily used path on which 
pedestrian was struck by train and 
other paths nearby was insufficient 
to cast on railroad duty of slacken¬ 

1392 


ing speed of tram—^Louisville & N 
R. Co. V Jackson, 151 SW2d 386, 
286 Ky 695. 

33. Ark —^Missouri Pac R Co v 
Rogers, 43 SW2d 767. 184 Ark 
726. 

52 C J. p 244 note 14 
34L. U S —Continental Impr Co. v. 
•Stead. Ind, 95 U S 161, 24 L Bd 
403. 

62 C J p 244 note 16. 

35. Nev—^Los Angeles & S L R 
Co V Umbaugh, 123 P 2d 224, 61 
Nev 214. 

36. Tenn—Louisville & N. R, Co v 
Frakes, 11 TennApp 593. 

37. Tenn—^Nashville, C St L. 

Ry V Peiry, 13 TennApp 268 

38. Tex—^Rio Grande, E IP. & S 
F R Co v Lucero, Civ App, 64 S 
W 2d 877, error dismissed 

39. Mich—Tucker v Chicago & G 
T Ry. Co, 80 NW. 984, 122 Mich 
149. 

Motorist’s belief that train had 
passed could not be known to those 
operating the tram—Despres v Bos¬ 
ton & M R R, 181 A. 420. 87 N.H 
427. 

40. N J —^Di Giendemonlca v. Penn- 
sylvania-Readirg Seashore Lines, 
8 A 2d 342, 123 NJLaw 296 

Notice of change not required 
Railroad company, not voluntarily 
assuming to protect grade crossing 
over which it customarily operated 
locomotives and trains at speed not 
exceeding five miles per hour, was 
not bound to continue, or give ade¬ 
quate notice to traveling public of 
its decision to terminate, such prac¬ 
tice—^Di Giendemonxoa v. Pennsylva- 
nia-Readmg Seashore Lines, supra 
4l» Mass—Peterson v. Boston & M 
R R, 86 NB2d 701, 310 Mass 46 
Regulation of speeds by statute oi 
ordinance see infra 55 747-749 
42. U S.—^Baltimore & O R Co v 
Deneen, C.C.AW.Va., 161 F2d 674. 
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ccssivc,43 nor ordinarily does it establish that any 
particular crossing is dangerous, where no particular 
crossing influenced the adoption of the regulation. 

Alleged negligence tn reducing and then mere as- 
mg speed is immaterial in an action for damages for 
injuries sustained in a crossing accident where no 
one was misled thereby.**® 

§ 745. - Nature and Lrocality of Crossings 

Whether a railroad crossing Is in a rural or an urban 
area is a circumstance to be considered with respect to 
reasonableness of speed; and, while apart from statute 
or ordinance no speed is negligence per se either in city 
or country, greater care is required at greatly traveled 
crossings in cities than at unfrequented ones in the 
country. 

In determining whether the speed of a tram is 
negligence, whether the crossing is within a city or 


town rather than rural area is a circumstance 
to be considered.^® In the absence of statute, and 
under ordinary circumstances, a railroad company 
is not guilty of rxCghgence per se in running a tram 
at a high rate of speed at crossings in the country 
outside cities and villages,**^ or, although within the 
corporate limits, outside the settled portion of the 
town,*® especially where the proper signals have 
been given,*^ or where the view is unobstructed,®® 
or where both the proper signals for such crossings 
have been given and the view is unobstructed.®^ 
However, whether a particular speed at a particular 
country crossing is excessive depends on the sur¬ 
rounding circumstances,®2 and, when considered 
together witfh other circumstances existing at the 
time, it may be negligent for the company to run 
a train at a high rate of speed even at such a cross¬ 
ing.®® 


43. Lia—^Eggrleston v Louisiana & 
A. Ry Co, App. 192 So. 774. 

44. La—^Higrgleston v. Louisiana & 
A Ry Co, supra 

45. Md —^Klein v United R, etc , 
Co, 137 A 306, 152 Md 492 

46. Ill—^Applegate v Chicago & N 
W Ry Co., 78 NE2d 793, 334 Ill 
App. 141 

Ky—^Louisville & N* R Co v Bor- 
doftsky's Adm*r, 236 SW2d 950 

Mo —^Duncan v Chicagro, B & Q 
R Co, App, 149 SW2d 920. 

47. U S,—^Kilmer v Norfolk & W 
Ry. Co, CCAWVa, 46 F 2d 632, 
certiorari denied 51 SCt. 347, 283 
US. 824, 75 LEd 1438--Mast v 
Illinois Cent R Co, D C Iowa, 79 
FJSupp. 149, affirmed, CCA, 176 
F2d 167—^Lewis v Thompson, U 
C.La, 47 F Supp 436. 

Colo —Colorado & S Ry Co. v. 
Barth, 183 P2d 549, 117 Colo. 17— 
Union Pac R. Co v Siemann, 145 
P.2d 986, 112 Colo 70 

Ky.—^Louisville & N R Co v Bl- 
zey, 194 SW2d 962, 302 Ky. 407— 
Illinois Cent R Co v. Applegate’s 
Adm'x, 106 SW.2d 163, 268 Ky. 
458. 

La —Guidry v. Texas & N O. R Co., 
App., 20 So 2d 637—Bahry v Illi¬ 
nois Cent Ry. Co, App, 13 So 2d 
78 —Sullivan v Yazoo & M V Ry. 
Co., Ajpp., 8 So 2d 109—^Winfiele v. 
Texas & P. Ry. Co., App, 150 So. 
43 

Md.—Baltimore Transit Co. v. Bram¬ 
ble, 2 A 2d 416 175 Md 334. 

Miss.—^New Orleans & N H R Co 
V. Wheat, 160 So 607, 172 Miss 
624—^New Orleans & N. B R. Co 
V. Holsomback, 161 So 720, 168 
Miss 493. 

Pa.—^Baly v New York Cent. R. Co., 
6 A 2d 110, 333 Pa 471. 

62 C J. p 244 note 17. 
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The reanlrenients of modem trans- 
portation make it necessary that 
passengrer trains be operated at higrh 
speed and not slowed down ordinari¬ 
ly outside the limits of municipali¬ 
ties —^Ulmois Cent R Co v Rob¬ 
erson, 191 So 494. 186 Miss 507 
Crossings within rule 

(1) Crossing outside unincorporat¬ 
ed village of four houses with no 
railroad depot was in the “open 
count! y” within rule that speed of 
train traveling in oipen country is 
not limited in absence of statute — 
Carter v Pennsylvania R. Co., CA, 
Ohio, 172 F 2d 521. 

(2) Private crossings in the coun¬ 
try are within the rule of the text — 
Louisville, etc., R. Co v. Cantrell, 
194 SW. 363, 175 Ky. 440—52 C.J p 
244 note 17 [hi. 

Farticular speeds held not negligent 

(1) Twenty to thirty miles per 
hour.—^Pennsylvania R. Co. v. Mille- 
son, 2 NB2d 17, 51 Ohio App. 528. 

(2) Fifty miles per hour—Guyler 
V. Lehigh Valley R. Co., 67 A 2d 575, 
165 Pa Super 196 

(3) Fifty miles an hour or even 
more—Watson v. Vanosdal, 19 N.E 
2d 269, 215 Ind 149. 

(4) Fifty-seven miles per hour — 
Winflele v. Texas & IP. Ry Co, La 
App , 150 So 43 

(6) Sixty miles an hour.—Ala¬ 
bama Great Southern R Co. v. Mar¬ 
tin, 39 So 2d 501, 206 Miss. 851 

(6) Sixty-flve miles per hour.— 
Missouri Pac R. Co. v. Denms, 16$ 
S.W 2d 886, 205 Ark. 28. 

(7) Other speeds held not negli¬ 
gent see 62 CJ. p 244 note 17 [c]. 

48. Tex—^Lancaster v. Green, Civ. 

App. 245 SW 1040. 

62 C J. P 245 note 18. 

49. US—Carter v Pennsylvania R. 
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Co, C A Ohio, m P2a 531— 
Plough V Baltimore & O R Co, C 
ANT, 172 P2d 396, certiorari de¬ 
nied 69 S.Ct 1518, 337 US 940, 
93 LEd 1746, Hanson v Baltimore 
& O R. Co, 69 S.Ct 1518. 337 U 
S 940, 93 L Bd 1745, Van Slyke v 
Baltimore & O R Co, 69 S Ct 
1618. 337 US. 941, 93 L.Ed 1745, 
and Lynch v. Baltimore & O R 
Co, 69 set 1518, 337 U.S 941, 
93 LEd 1745 

•Speed of about sixty miles per 
hour held not negligent 
Md—State, for Use of Emerson, v. 

Poe, 190 A 231, 171 Md 684 
N T.—Lee v. Pennsylvania R Co, 
280 N.TS 286, 244 App Div. 568, 
reversed on other grounds 198 N 
E 629, 269 NY 63, reargument 
denied 200 N.E 62, 269 N.T 674, 
amendment of remittitur denied 1 
NB2d 364, 270 NT. 629. 

BO. US —Constantine v. Pennsyl¬ 
vania R. Co, CCA Ind , 114 F 2d 
271—^Bassett v. Delaware & H. Co, 
C CJLVt., 62 F.2d 74 

Bl. Kan—Atchison, etc, R. Co. v 
Judah, 70 P. 346, 65 Kan. 474 
Pa—Newhard v. Pennsylvania R 
Co, 26 A. 106, 163 Pa 417, 19 L 
R.A. 563. 

FarticTaar speeds held not negligent 

(1) Forty noules an hour—^Hosoim 
V. Duluth, W. & P. Ry Co, 279 NW 
729. 203 Minn 35. 

(2) Fifty miles per hour—^Eng- 
berg V Great Northern Ry Co, 290 
NW. 679. 207 Minn. 194, 154 ALR 
206. 

(3) Seventy-five miles per hour — 
Robins V. Pitcairn, C C A.I11, 124 F 
2d 784. 

B2. Mo—^Duncan v Chicago, B & 
Q R. Co, App., 149 SW2d 920 

53. Mo—^Duncan v. Chicago, B & 
Q R Co., supra. 
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Likewise, in the absence of statute or ordinance, 
it IS not negligence per se to run at a high rate of 
speed over crossings in a city or village,at least 
if due and timely warning was given of the ap¬ 
proach of the train 55 However, a railroad must 
exercise greater care in the matter of speed at great¬ 
ly traveled crossings in cities than at unfrequented 
crossings in the country and a rate of speed 
which would not be negligence at a crossing in the 
country may constitute negligence under the condi¬ 
tions existing at a crossing in a populous town or 
city, 57 and the question whether or not it is negli¬ 
gence depends on the circumstances at the particular 
time and crossing.58 

It has been held that, in running through cities and 
towns, the speed of the train should be moderated to 
a reasonable degree, so as to have it under rea¬ 
sonable control,®^ and the same rule has been ap¬ 
plied to a frequently used crossing outside the city 
limits.®® This does not require, however, that the 
speed should be such as to enable those in charge of 
the train to stop it instantly,®^ but it is sufficient if 
the speed could be slackened in time to afford a 
traveler upon the highway an opportunity to make 
an effort to avoid a collision ®2 


Excessive speed held not excused The fact that 
a train was moving at its usual®^ or scheduled®^ rate 
of speed, or that a high rate would render it easier 
to ascend a grade just beyond,®® does not excuse an 
excessive speed over crossings in a town or city 

Where gates have been erected and a flagman sta¬ 
tioned at a crossing, the railroad company has the 
right to operate its trains over the crossing at any 
rate of speed, provided it uses due care in operating 
the appliances intended to shut off the public,®® 
but where the watchman is off duty and the gates 
are open it is the duty of its employees to slacken 
speed.®7 

§ 746. - Obstruction of View or Hearing 

The fact that an obstruction or atmospheric condi¬ 
tions interfere with the ability to see or hear the high¬ 
way or the tram Is a circumstance to be considered in 
determining whether the speed of the approaching train 
IS negligent. 

The fact that a crossing is or is not obstructed 
so as to interfere with the view of the highway or 
with the ability of travelers on the highway to see 
or hear the tram approaching the crossing is a 
circumstance to be considered in determining wheth¬ 
er the speed of the approaching tram is negligent ®® 


Tenn —^Louisville & N*. R. Co. v. 

Fra^eSr 11 Tenn App 593 
52 C.J. p 245 note 20. 

Cixcumstauoes lield not to rendex 
speed nesrllfirent 

Fact that highway intersected rail¬ 
road at acute angle did not alter rule 
permitting operation of trains at 
high speed over country crossings; 
and roughness of highway at coun¬ 
try crossing did not impose duty on 
railroad to slow down tram or ren¬ 
der its speed negligent.—^Bassett v 
Delaware & H. Co, C.C.A.Yt., 62 P 2d 
74. 

54. TT S —Williams v. Thompson, D. 

CLa,48FSupp 760 
52 aj. p 246 note 21. 

AbUlty to stop within visible dis¬ 
tance held not required 
La—Cruse v. Thompson, Aipp, 36 So. 
2d 735 

Rartioillar speed held not negligent 

(1) In excess of thirty-two miles 
an hour—^Hopp v. Northern Pac By 
Co, 147 P.2d 950, 20 Wash 2d 439 

(2) Forty miles an hour—^Haller 
V Pennsylvania R Co„ 159 A. 10. 306 
Pa 98. 

(3) Forty to forty-flve miles per 
hour —^Lewis v. Thompson, D C.La., 
47 F Supp 435 

(4) Other speeds held not neg¬ 
ligent see 52 CJ. p 246 note 21 [a]. 

^S. NY—^McKelvey v Delaware, { 
L. & W. R Co. 300 N.T.a 1263, 
253 AppDlv. 109. I 


66. Nev-—^Los Angeles & S. L R 
Co V. Umbaugh, 123 P.2d 224, 61 
Nev. 214. 

57- Cal—^Dow v Southern Pac Co, 
288 P. 89, 105 Cal App 378. 

52 O J. p 246 note 22 
58. CaJ.—Dow V. Southern Pac Co., 
supra 

52 G J p 246 note 23 
Speeds held not negligent under cir¬ 
cumstances 

(1) Operation of passenger tram 
running on fixed schedule at speed 
of sixty-flLve to seventy miles per 
hour, at point where depot for town 
and grade crossing were located, 
was held not negligent, where such 
speed was not unusual for trains 
of that character—^Missouri Pac. R 
Co. V. Sanders, 106 SW2d 182, 193 
Arh 1099 

(2) A railroad was not negligent 
In operating tram at ninety miles 
per hour over crossing in small vil¬ 
lage, where there were no special 
hazards at crossing and adequate 
signals were given from tram and 
from devices at crossing—^Nioe v 
niinois Cent R. Co., 25 NE2d 104, 
303 Ill App 292 

59- Ohio —New York, C. & St L. R. 
Co. V. Van Dorp, 173 N.B 445, 36 
Ohio App 530. 

52 C J. p 246 note 24 

60. Miss—^New Orleans & N. B. R 
Co V. Wheat, 160 So. 607, 172 Miss. 
624—^Hines v. Moore, 87 So. 1, 124 
Miss 500 


Proportional diminution of speed 
Where a railroad passes through a 
locality m the country where it is 
known that persons habitually use 
a private way maintained by the 
company in crossing its tracks and 
that persons are likely to be near 
such track, the speed of the train 
should be diminished in proportion 
to the probability of meeting per¬ 
sons on the tracks—Wilson v Pol¬ 
lard, 10 SB 2d 407, 62 GaApp, 781 

61. Ky—^Louisville, etc, R. Co v 
Staebler, 212 SW 919, 184 Ky 
730—^Louisville, etc, R Co v 
Scott, 211 SW 747, 184 Ky 319. 

62. Ky —^Louisville, etc, R. Co. v. 
Staebler, 212 SW. 910, 184 Ky. 730 
—Louisville, etc, R Co. v. Scott, 
211 S W 747, 184 Ky 319. 

63. Ohio—^Davis v. Breckler, 17 
Ohio App 19 

64. Tex—Galveston, etc, R. Co. v 
Leifeste, Civ App, 8 S.W2d 761, 
affirmed, Com App, 22 S.W2d 1061. 

65. Ky.—^Louisville, etc., R Co v 
Taylor, 104 SW. 776, 31 KyL 
1142. 

66 . U.S —Central R Co v Hudson, 
Pa, 209 F. 176, 126 C C.A 124. 

52 C.j. p 247 note 31. 

67. U.S —Canadian Pac. R Co. v. 
Slayton, CGAVt, 29 F2d 687. 

52 C J. p 247 note 32 

68 - U.S—Mast v. IHinois Cent. R, 
Co, DC Iowa, 79 F.Supp 149, af¬ 
firmed, C.CA., 176 F.2d 167, 
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Thus, while the fact that the view of the highway 
or of the tram at a crossing is obstructed by inter¬ 
vening objects ordinarily does not make it negligence 
not to slacken speed at such crossing, where the re¬ 
quired danger signals have been given,®® running 
over it at a high rate of speed without giving suffi¬ 
cient warning signals is negligence 70 Moreover, 
where the conditions at the time and crossing are 
otherwise such as, in the exercise of ordinary care, 
to require the railroad to slacken speed,7i as where 
the crossing so obstructed is a much-used one,72 
the duty devolves on the company to run its trains 
over the crossing at a reasonable rate. In regulat¬ 
ing the speed of its trains a company is not, how¬ 
ever, bound to take into consideration obj'ects not 
on its right of way or its own lands, even though 
they obstruct the view of its lines.73 Whether the 
rate of speed at an obstructed crossing is negligent 
depends on all the circumstances and whether the 
company should slacken speed at a particular ob¬ 
structed crossing depends on the circumstances.^® 
It has been held that the railroad’s negligence in 
operating a train at maximum speed at an ob¬ 
structed crossing should be determined regardless of 
the average rate of speed on such run or the rate 
of speed at the place of collision.7® 

Atmospheric conditions. Whether a rate of speed 
during fog or rain is negligence depends on all the 
circumstances,77 including the density of the popula¬ 
tion at the crossing.78 Although there is some au¬ 


thority to the contrary,7® where proper signals are 
given failure to check the speed of a tram at a 
crossing because of fog®® or rain®i affecting visi¬ 
bility is not negligence, but where the direction of 
the wind makes it difficult for a traveler upon the 
highway to hear the noise of the tram and its signals, 
and dust in the air tends to obscure his vision, it 
is the duty of the engineer to control the speed of the 

tram accordingly.®2 

§ 747. - Under Statutes or Ordinances in 

General 

a. In general 

b. Construction 

a. In Qeiieral 

Where the rate of speed of trains at pubhc crossings 
IS regulated by statute or ordinance It is the duty of the 
railroad connpany to co-mply therewith. 

Where the rate of speed of trains at public cross¬ 
ings IS regulated by statute or ordinance, fixing the 
maximum rate within specified limits, or providing 
that the engineer on reaching a whistle post shall 
give the required signals and check the train so 
that he may be able to stop at the crossing, or that 
the train shall not go faster than a specified rate 
until the crossing or street is passed, or that the 
railroad company shall be liable for damages sus¬ 
tained while running at a greater rate than the one 
specified, it is the duty of the railroad company to 
comply therewith.®® The purpose of such provisions 


Ill—^Applegrate v Chicago & W W 
Ry Co. 78 NE2d 793, 334 Ill App 
141. 

Ky—^Louisville & N, R Co v, Bor- 
doffisky's Adm'r, 236 SW2d 960 
Mmn —^Engberff v. Great Northern 
Ry. Co., 290 N.W 679, 207 Minn 
104. 164 ALB 206 
Mo—^Duncan v Chicago, B ds Q. R 
Co, Aipp, 149 S.W2d 920. 

Mere curve in railroad track, ob- 
struollng train operators' view of 
crossing, so that train cannot be 
stopped after rounding curve in tune 
to avoid collision with truck at 
crossing because of rate of speed of 
train, does not render crossing ex¬ 
traordinarily dangerous or hazard¬ 
ous, even though collision happens 
in nighttime.—^Duncan v Chicago, B 
Q R. Co., supra. 

69. Miss—^Illinois Cent B. Co. v. 
Roberson, 191 So. 494, 186 Miss 
507. 

52 C.J. p 247 note 33. 

70. Pa—^Kelly v. Director Gen. of 
Railroads, 118 A 436, 274 Pa. 470 

52 C J. P 247 note 34. 

Requirement of signals at crossings 
With obstructed view generally see 
supra i 741. 


71. U S —Canadian Pac B Co. v. 
Slayton, CCAVt, 29 P2d 687. 

52 C.J p 247 note 36 

72. Wash —^Hubenthal v. Spokane, 
etc, R. Co, 166 P 797, 97 Wash 
581 

62 C.J p 247 note 36 

73. Ohio —^New Tork, etc, R Co 
V. Kistler, 64 NE 180, 66 Ohio St 
326 

62 C J. p 247 note 37. 

74. HI—Shaw V Chicago & E. L 
R. Co., 76 NE2d 61, 332 Ill.App 
285. 

Railroad held not negligent 

Ill—Shaw V Chicago & B I R. Co, 
supra 

75. Me —Ham v. Maine Cent R. 
Co, 116 A 261. 121 Me 171. 

Ohio —^Lake Shore, etc, R Co v 
Schade, 16 Ohio Clr Ct. 424. 8 Ohio 
CirDec. 316. 

76. Mo—Duncan v. Chicago, B & 
Q. R Co, App.. 149 SW2d 920 

77. La —Homeland Ins Co. v. 
Thompson, App, 12 So 2d 62. 

Evidence of negligence 

Although speed at which tram is 

moving may not in itself be evi¬ 
dence of negligence, a high rate of 
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speed in fog over main traveled 
highway may be.—Atlantic Coast 
Line R Co V McKinley, CCA Pla, 
84 P2d 33. 

78- La —^Homeland Ins. Co v^ 

Thompson, App, 12 So.2d 62, 

Sparsely settled coanTnunity 

A railroad company is not re¬ 
quired to slow its trams during 
rainy or foggy weather when travel¬ 
ing through a sparsely settled com¬ 
munity—Homeland Ins. Co v, 
Thompson, supra 

79- Ala—^Hines v. Beasley, 88 So 
31, 17 Ala App 636, 

62 C J p 247 note 39. 

80. La —^Homeland Ins Co v. 

Thompson. App., 12 So 2d 62 
62 C J IP 247 note 40. 

81- La—De Buono v Illinois Cent, 
B Co, 124 So 694, 12 La App. 35 
52 C.J. p 247 note 41. 

82. Ariz—^Davis v Boggs. 199 P, 
116, 22 Ariz 497. 

83. Mo —^Mullis V. Thompson, 213 
SW.2d 941, 368 Mo 230 

52 C J. p 248 note 44 
Statutory, mumcipal, or official reg¬ 
ulation of rate of speed generally 
see supra 5 431. 
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IS to govern the railroads in their conduct toward 
persons crossing the tracks^^ and to safeguard 
against injuries to persons and property-^® Liability 
under such statutes has been said to depend on the 
lawfulness of the speed when the danger is, or 
should have been, discovered ^6 
The regulation of speed by company rules and 
regulations is discussed supra § 744. 

b. Conslruction 

(1) In general 

(2) As to particular crossings 

(3) As to particular engines and cars 

(4) Persons and property protected 

(1) In General 

General rules apply In construing statutes or ordi¬ 
nances regulating the speed of engines or cars over 
crossings. 

General rules as to the construction of statutes or 
municipal ordinances are applicable in construing 
statutes or ordinances regulating the speed of 
engines or cars over crossings,*^ and such enact¬ 
ments are to be interpreted in the light of other 
provisions on the same subject's Where the stat¬ 
ute requires speed to be checked on reaching a cer¬ 
tain point, it is not necessary to begin checking the 
speed before reaching that point ;89 under an 
ordinance limiting the speed on certain tracks to a 
specified rate a tram must be brought within the 
limit by the time it reaches such track.^® 

(2) As to Particular Crossings 

Statutes or ordinances prescribing the speed of trains 
at certain crossings or types of crossings or crossin<gs in 
certain areas should be construed so as to give effect to 
the limiting provisions. 


Statutes or ordinances prescribing the speed of 
trains at certain crossings or certain types of 
crossings or crossings in certain areas are to be con¬ 
strued so as to give effect to the limitations contained 
in the provisions Thus, where a statute or ordi¬ 
nance prescribes a speed limit in a certain area, 
it has no application to persons or property situated 
outside such area, ^yen though the train itself is 
partly within such area A statute or ordinance 
prescribing the speed of trains through^^ or in^® 
streets applies only to streets upon and through 
which the track is located, and not to a simple 
street crossing.^® Where the speed is limited until 
gates and signal bells are erected and put into opera¬ 
tion, the limit ceases to be in force when such ap¬ 
pliances are put into use,^*^ and it is not revived by 
subsequent failure to operate them.** Although 
there is some authority to the contrary,** where an 
ordinance designates certain streets as boundaries of 
the area in which speed is to be limited, crossings 
at the designated streets arc construed to be within 
the area;^ and, where a municipal ordinance limits 
speed over any public place or at any place between 
certain streets, the limit applies to a public crossing 
in the city although it is not within the designated 
area.* Requirements as to speed at crossings ap¬ 
ply only to grade crossings,* particularly where they 
expressly so state and a law requiring the checking 
of trains at road crossings applies as well to cross¬ 
ings of streets in cities 5 A statute making a rail¬ 
road company liable for injuries caused by a rate of 
speed exceeding a designated rate within a, mu- 
niapality does not apply to injuries inflicted out¬ 
side the municipal limits* even though the speed 
could not be reduced to such rate before reaching 


84. Ala—-Miles v. Hines, 87 So 837, 
205 Ala. 83. 

Kan—^Longr v. Missouri Pac R Co, 
216 P 1079, 114 Kan 40. 

85. Mich.—^Fairchild v. Detroit, Gr. 
H. & M. Ry. Co, 230 NW 1G7, 250 
Mich 252 

Tex—^Missouri, K. & T. R Co of 
Texas v Toung*, Civ App, 127 S. 
W 2d 489, error dismissed, judg¬ 
ment correct. 

52 C J p 248 note 47. 

86. Miss—^Louisville, etc, R Co. v. 
Dick, 48 So. 401, 95 Miss 111 

62 C.J. p 248 note 48. 

87. Wis.—O'Brien v. Wisconsin 

Cent R. Co, 96 NW. 424, 119 Wis 
7. 

88. Wis.—O’Brien v. Wisconsin 

Cent. R Co, supra. 

52 C J. p 248 note 52 

89. Ga —Crawley v Georgrla R , etc, 

Co, 8 S E 417, 82 Ga 190. I 

52 C J p 248 note 53. 


90. Mo—Johnson v. Wabash R. Co, 
168 S W 713, 259 Mo 534 

52 C J. p 248 note 54. 

91. Va.—-Washington-Virgrinla R. Co 
V. Struder, 111 SE 239, 132 Va 
368. 

92. Miss—Hancock v. Illinois Cent 
R. Co., 131 So. 83, 158 Miss 668. 

93. Miss—^Hancock v. Hlmois Cent. 
R. Co, supra. 

94. Fla —Seaboard Air Line R Co. 
V Tomberlin, 70 So 437. 70 Fla. 
436—Seaboard Air Line R Co v. 
Smith, 43 So. 235, 53 Fla. 375. 

95. Va—Chesapeake, etc, R. Co v. 
Hewin, 148 'S.B. 794. 162 Va 649 

62 C J p 248 note 56. 

96. Va—Chesapeake, etc., R. Co. v. 
Hewin, supra 

62 C.J. p 248 note 67. 

97. Ill—^Hecker v Illinois Cent. R 
Co.. 83 N.E 456, 231 Ill. 574. 
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98. HI—Hecker t. Illinois Cent. R 
Co., supra. 

99. Ala—^Louisville, etc, R. Co. v. 
Loyd. 66 So 153. 186 Ala. 119 

52 C J p 248 note 60 

1. Mich —^Fairchild v. Detroit, etc , 
R Co, 230 NW. 167, 260 Mich 
252. 

52 C.J p 248 note 61. 

2. Wash—Gillum v. (Pacific Coast 
R. Co, 279 P. 114, 152 Wash. 657 

3. Wis—^Barron v. Chlcagro, etc, R 
Co. 61 NW 303, 89 Wis 79-^en- 
son v Chicago, etc, R Co, 67 N. 
W. 369, 86 Wis 589, 22 LRA 680. 

4. Va—^Washington-Virginia R. Co 
V. Struder. Ill SB. 239, 132 Va. 
368 

52 C J. p 249 note 64. 

5. Ga.—Central R. Co. r. Russell, 
75 Ga. 810. 

6 . Miss.—^Hines v. Moore, 87 So. 
1, 124 Miss. 600. 
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such limits A statute limiting S|>eed over cross¬ 
ings “near the compact part of a town” applies to 
any compact portion, and not necessarily the larg¬ 
est or principal compact part of a town 8 

Curve*:, Under a statute so providing, the re¬ 
quirement to slow down applies only to crossings on 
curves of certain specifications ® 

Origin of crossing on highway Persons crossing 
the track at a public road crossing are entitled to the 
protection of statutes regulating the approach of 
locomotives and cars to the crossing, no matter how 
the road or crossing came into existence Thus, a 
requirement that trains shall not exceed a certain 
speed until “they have passed all traveled streets 
of a city” applies to all actually traveled streets 
within the city limits, although such only by user 
and a “highway,” within the meaning of such regu¬ 
latory statutes, IS not limited to ways established by 
county commissioners or municipal authorities, the 
term being used in its more generic and popular 
legal sense.13 

(3) As to Particular Engines and Cars 

Effect should be given statutes or ordinances pre¬ 
scribing the speed of certain trains or trains under cer¬ 
tain conditions. 

Effect should be given to statutes or ordinances 
prescribing the speed of certain trains or trains un¬ 
der certain conditions or circumstances Thus, a 
statute prescribing speed limits for trains running 
“into or through” a station does not apply to a train 
running past the station without going into or 
through it.i5 While an engine and tender are not 
within the meaning of a law or ordinance limiting 
the speed of “passenger trains,”^® where an ordi¬ 
nance by its terms applies to “any through or local 


I freight train or passenger train,” an engine and 
tender of a freight tram proceeding to reconnect 
with the train after switching some cars is within 
its provisions.i7 Where an ordinance limits the 
speed of cars operated over street railway tracks, 
it does not apply to cars when operated over rail¬ 
road tracks upon a private right of way,l® even 
though they are local cars operated only within the 
city limits and running for the greater part of 
their course over city streets.^® 

Train started at crossing. A statute requiring the 
checking of speed of trains at public crossings does 
not apply to a tram started at or upon a crossing.^® 

(4) Persons and Property Protected 

Every person who would be benefited by compliance 
by the railroad company with a valid statute or ordi¬ 
nance IS entitled to the protection which obedience there¬ 
to would furnish. 

Every person who would be benefited by a com¬ 
pliance by the railroad company with a valid statute 
or ordinance is entitled to the protectio-n which 
obedience to such ordinance would furnish,wheth¬ 
er or not he is an inhabitant of the city,^^ whether 
or not he knew or relied on such regulation,23 and 
even though the ordinance is a franchise ordi- 
nance.2^ So a statute relating to the speed of en¬ 
gines and cars in depots and providing for recovery 
of full damages by one injured as a result of viola¬ 
tions thereof is not confined to passengers and 
those intending to take passage,2 5 and it covers in¬ 
juries to property as well as to the person 23 A 
statute requinng trains at railroad crossings to come 
to a full stop and move forward slowly, however, im¬ 
poses no duty on the company as to a person at a 
highway crossing near a railroad crossmg.27 


7- Miss.—^Hmes v Moore, supra 

8 - Me —-Moore v Marne Cent R, Co , 
76 A 87X, 106 Me 297. 

52 C J. ip 249 note 70 

9 . Ala—^Atlantic Coast Line R. Co 
V Jackson, 130 So 388, 221 Ala 
646 

Statute held luapplioable 
Ala—^Louisville & N R Co v. Bai¬ 
ley. 16 So 2d 167, 246 Ala 178— 
Southern Ry Co. v. Hale, 133 So. 
8 . 222 Ala 489. 

10. Ga—^Atkinson v Fountain, 73 
S B 634, 10 Ga App 307 

11. "Wis—^Bwen v. Chicago, etc., R 
Co, 38 Wis 613 

12 . Me —^Moore v Maine Cent. R. 
Co.. 76 A 871, 106 Me 297. 

62 C J. p 249 note 73 

13. Me.—^Moore v Maine Cent R. 
Co, supra. 


14. Ill—Lake Shore, etc, R. Co. v. 
Probeck, 33 Ill App 145 

15. Vt—Flint V, Central Vermont 
R Co„ 73 A. 690, 82 Vt 269 

16. Ill—^Lake Shore, etc, R. Co. v. 
Probeck, 33 Ill App. 146 

52 C J. p 249 note 76 

17. NC—^Dorsett v Atlantic Coast 
Line R Co, 87 SB 961, 171 N.C. 
109 

18- Cal,—Simoneau v. Pacific Elec¬ 
tric R Co, 115 P. 320, 169 Cal 
494 

62 C J p 249 note 78. 

19. Cal—Simoneau v. Pacific Elec¬ 
tric R. Co, supra. 

62 C J tp 249 note 79. 

20. Ga —^Harris v. Central R. Co., 
3 SB 366, 78 Ga 625. 

52 C J p 249 note 80 
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21. Ill—Pridmore v. Chicago, etc, 
R Co , 114 H B 176, 275 Ill. 386 

52 C J p 249 note 81. 

22. Kan—^Long v Missouri Pac. R 
Co.. 216 P 1079. 114 Kan 40 

23. Mo —^Todd V St. Louis-San 
Francisco Ry. Co , App. 37 S W 2d 
657. 

24. Utah —Shortino v. Salt Lake, 
etc, R Co., 174 P 860, 52 Utah 
476. 

62 C J p 249 note 83 

25. Miss—^Davis v. Thomas, 89 So 
907, 127 Miss. 174. 

26. Miss—Davis v. Thomas, supra 

27. Ga.—Central of Georgia R. Co. 
V Griffln, 132 SB 266, 85 Ga.App 
161. 

62 C J. p 260 note 86. 



§§ 748-749 

§ 748. - Effect of Statutes or Ordinances 

Statutes or ordinances regulating the speed of trains 
do not change the general law as to speed; and, while 
compliance with regulations ordinarily will negative neg¬ 
ligence, a rate of speed may under some circumstances 
be negligent at common law even though within the 
regulations. 

Statutes or ordinances regulating the speed of 
trains do not change the general law on the sub- 
ject,2S or the rights and duties of the parties grow¬ 
ing out of obedience or disobedience to such a stat¬ 
ute or ordinance and employees operating trains 
must use ordinary care and conform their rate of 
speed to the safety of the public, according to the 
circumstances of each case, and irrespective of stat¬ 
ute or ordinance.^® Accordingly, while compliance 
with the requirements of a statute or ordinance as 
to speed ordinarily will be sufficient to negative 
negligence,31 it is also true that, since a rate of speed 
may be negligent at common law while within the 
statutory speed limit,32 where the circumstances at 
a particular time and crossing are such that ordinary 
care and prudence require trains to be run at a less 
rate of speed than that limited by the statute or 
ordinance, the railroad company is bound to exercise 
such care and prudence,3 3 it being a question of 
fact to be determined by the circumstances whether 
the speed fixed by such statute or ordinance is con¬ 
sistent with due caution.3^ 

§ 749. - Violation of Statutes or Ordi¬ 

nances 

The running of a train at a crossing at a speed in 
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excess of that limited by statute or ordinance is usually 
negligence per se. 

Where a tram is run at a crossing at a rate of 
speed in excess of that limited by statute or ordi¬ 
nance, it is in most jurisdictions negligence per se,35 
for which the railroad company is liable if such 
speed IS the proximate cause of the injury, as dis¬ 
cussed infra § 761, and there is no contributory negli¬ 
gence on the part of the person mjured.36 More¬ 
over, this liability exists even though there was no 
actual collision,37 and notwithstanding such statute 
or ordinance has never been enforced,38 and was 
customarily violated,33 or the engineer or other 
person m charge of the train did all in his power 
to stop the train after discovering the danger of the 
person injured In some jurisdictions, however, 
an unlawful rate of speed at a crossing is held to be 
merely evidence of negligence to be considered by 
the jury together with other circumstances on the 
question of negligence,although under some cir¬ 
cumstances It may become negligence per 

Duty must be owing to injured person. The gen¬ 
eral rule that in order that the violation of a statute 
or ordinance may constitute negligence it is neces¬ 
sary that the duty created thereby should have been 
for the benefit of, or should have been owed to, the 
person claiming to have been injured through its 
violation, discussed in Negligence § 19 e (4) (a), 
has been applied to statutes or ordinances regulating 
the speed of trains>3 


28. US —Whelan v New York, etc, 
R. Co., CCOhio, 38 F. 16 

29. US—WTielan v. New York, 
etc, R. Co. supra 

30. Ill.—^Humbert v. Lowden, 63 N 
E2d 418, 386 III. 437, conformed 
to 56 NE2d 323, 323 IllApp 557. 

Nev—^Los Angeles & 'S L. R. Co 
V. Umbaugh, 123 P.2d 224, 61 
Nev 214. 

52 C J p 250 note 89. 

31. Conn —Kmderavich v. Palmer, 

15 A 2d 83, 127 Conn. 85 

32. Mo—^Duncan v Chicago, B. & 
Q R Co., App, 149 S.W2d 920 

52 C J p 260 note 90 

33. Conn —^Kmderavich v. Palmer, 

16 A 2d S3, 127 Conn. 86. 

52 C J. p 260 note 91 

34. Miss —^Alabama, etc, R. Co v. 
Phillips, 11 So. 602, 70 Miss. 14. 

52 C J p 250 note 92. 

3B. U.S—^Moss V. Pennsylvania R 
Co, CCAInd, 146 P.2d 673, cer¬ 
tiorari denied 65 S Ct 1200, 325 
US 861, 89 LEd 1982 
Ala—Roberts v Louisville & N. R 
Co, 186 So 457, 237 Ala 267 
Colo—Colorado & S Ry Co v. Hon- 
aker, 19 P.2d 759, 92 Colo. 289. 


Ga.—Central of Georgia Ry Co. v 
Barnes. 167 SB 217, 46 GaApip 
168. 

Ind—^Baltimore «& O R Co v Rey- 
her, 24 N.E 2d 284, 216 Ind 646— 
New York Cent R Co v Pinnell, 

! 40 NE2d 988, 112 Ind App. 116. 

Iowa—Jensvold v Chicago G W R 
Co., 18 NW2d 616, 236 Iowa 708 
Mo.—Stegner v. Missouri-Kansas- 
Texas R Co, 64 SW2d 691, 333 
Mo. 1182—^Todd V. St. Louis-San 
Francisco Ry. Co, 37 S.W,2d 667 
—^Dove V. Atchison, T. & S F. Ry 
Co, App, 140 SW.2d 715 
N C—^Johnson v Atlantic Coast Line 
R Co., 170 SE 120, 206 NC 127 
—^Rives V. Atlantic Coast Line R 
Co., 166 SE. 709, 203 NC 227. 

Ohio —^Patton v Pennsylvania R 
Co, 24 NE2d 597, 136 Ohio St 
169. 

Okl.—^Kum V. Adair, 178 P.2d 104, 
198 Okl. 340. 

SC—^Harrison v. Atlantic Coast 
Line R. Co, 13 S.B.2d 137, 196 

5 C 259. 

Wis —^Umlauft v Chicago, M, St. P. 

6 P Ry. Co, 289 NW 623, 233 

Wis 391. I 


52 C J p 260 note 93—45 C J. p 723 
note 25. 

36. Ga—Central of Georgia R. Co. 
V. Tribble, 38 S.E. 366, 112 Ga 
863 

62 C J. p 251 note 96 

37. Ill—Illinois Cent. R Co. v 

Crawford, 48 NE 679, 169 Ill 664 

38. Ind —Cleveland, etc, R, Co v. 
Harrington, 30 NE 37, 131 Ind 
426 

52 C J p 261 note 97. 

39. Tex.—Garber v St Louis 

Southwestern R. Co, Civ App., 118 

SW. 857 

40. Ill.—Chicago, etc, R, Co. v. 

Smith, 77 Ill App 492. 

Mo.—-Chappell v United R. Co. 156 
S.W. 819, 174 Mo App 126. 

41. Ark —^Missouri Pac. R. Co. v. 
Dalby, 132 SW2d 646, 199 Ark 49. 

WVa.—Jones v Virginian Ry Co, 
177 S.B. 621, 116 WVa 665 
52 C.J. p 261 note 1—46 C J. p 718 
note 36. 

42. N.C.—^Norton v. North Carolina 
R. Co, 29 SB 886, 122 N.C. 910. 

52 O J. p 261 note 2 

43. Iowa.—Girl v. U. S. Railroad 
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Injury hy suction. Where a person is injured by 
being sucked under a train by the current of air put 
in motion by a train while running at a rate of 
speed prohibited by ordinance, the company cannot 
be held liable unless it is shown that it knew that 
such excessive speed would produce such a result or 
that a reasonably prudent man would have appre¬ 
hended it.**^ 

§ 750. Means of Controlling Trains 

It IS generally the duty of a railroad connpany to 
adopt well tested brakes or other appliances for the con¬ 
trol of its trains. 

It is the duty of a railroad company to adopt well 
tested brakes or other appliances for the control of 
Its trains,and it is liable for injunes caused, 
without any fault on the part of the person injured, 
by reason of its failure to supply or keep in repair 
such brakes or appliances,^6 and to have an employee 
on hand to apply them^^ at the proper time.'** 

Under the Federal Safety Appliance Act, the 
duty of an interstate railroad with respect to power 
control brakes applies to travelers at highway cross¬ 
ings,*'® and is not limited to travelers on the rail¬ 
road and railroad employees,*® whose protection 
was the primary purpose of the act;*i and the 
statute converts the railroad*s common-law duty to 
maintain adequate brakes from a qualified duty into 
an absolute one,*2 from the violation of which there 
arises a liability for an injury resulting therefrom 
to any person falling within the terms and intent 


of the act.** However, the statute, and the rules of 
interstate commerce commission pursuant thereto, 
have been held not to apply to ordinary switching 
operations in railroad yards** Moreover, statutory 
provisions which are held to have no application to 
the safety of the general public are not controlling 
in actions for injuries at crossings resulting from 
failure to maintain required safety appliances ®* 

§ 751. Precautions as to Persons or Objects 
Seen at or near Crossings 
a In general 

b. Duty to stop or reduce speed 
a. In General 

Tram operatives are under no duty to take action for 
the safety of a person at or near a crossing except where 
such person Is in imminent peril, which fs or should 
have been appreciated by them, in which case they must 
use all reasonable precautions and efforts to avert an 
accident. 

The requirement of care on the part of a rail¬ 
road company as to crossings is to be determined 
by considering what the engineer would be justified 
in counting on from travelers on the highway ap¬ 
proaching a crossing ** Thus, other than the gen¬ 
eral duty to operate trams with ordinary care when 
approaching a crossing, discussed supra § 732, rail¬ 
road employees not reasonably anticipating that a 
person will come upon a crossing owe no particular 
duty of care to him;**^ and there is no duty to take 
action for the safety of a person at or near a cross- 


Admmistratlon, 189 NW, 834, 194 
Iowa 1382 

45 C J p 728 note 89, 

44. Mo—Graney v St. Louis, etc., 
R Co, 67 S.W. 276, 167 Mo 666, 
60 ALB 163 

45. Va.—Seaboard Air Line R Co 
v Abernathy, 92 S El 913, 121 Va 
173. 

62 C J. p 261 note 4. 

Xt !■ the oommon-law duty of the 
railroad company to use ordinary 
care to provide and keep in reason¬ 
ably safe condition adequate brakes 
for the control of its trams—Fair- 
port, P. & B R. Co V Meredith, Ohio, 
64 set 826, 392 U.S. 589, 78 L Eld 
1446. 

46. N C —Bradley v. Ohio River, 
etc., R. Co, 36 S.B 181, 126 NC 
736. 

52 CJr P 261 note 5. 

47. Ill.—Illinois Cent R. Co. v. 
Baches, 66 Ill. 379. 

52 C J. P 261 note 6. 

48. m —Illinois Cent. R Co v. 
Baches, supra 

62 C J P 251 note 7. 

49. U.'S—^Pairport, P. & E. R Ca 


v Meredith, Ohio, 64 S Ct 826. 292 
US 689, 78 LEd 1446—Andersen 
V Bing-ham & G Ry. Co., C,A 
Utah, 169 F2d 328 

50. US—^Pairpoit, P & B R. Co v 
Meredith, Ohio, 64 S Ct 826, 292 U 
S 689, 78 LEd 1446—^Andersen v. 
Bingham & G Ry. Co, C-AUtah, 
169 F2d 328 

51. U S —Fairport, P. & B R Co. v 
Meredith, Ohio, 64 S Ct 836, 292 
US 689, 78 LEd 1446—Andersen 
V. Bingham & G. Ry Co , C A Utah, 
169 P2d 328 

52. US—Fairport, P. & E R Co 
V. Meredith, Ohio, 64 SCt. 826. 292 
US. 589. 78 L.Bd 1446. 

53. U S —^Fairport, P & E R. Co. v. 
Meredith, supra 

54. Fla—Sea Board Air Line R. Co 
v Watson, 113 So 716, 94 Fla. 671 

62 C J. P 252 note 9 

55. Ind—Indianapolis, etc. Tract. 
Co. V. Rogers, 134 JN'.B 669, 79 Ind 
App 173 

62 C.J p 261 note 8- 

56. Md—Western Maryland Ry. Co 
V. Myers, 163 A. 700, 163 Md 634 

l^QQ 


57. Ga.—Georgia, etc, B Co v Las- 
seter, 147 SB 166, 39 GaApp 393 
Mo—Janssens v. Thompson, Mo, 228 
SW2d 743, 360 Mo 361—JOorptis 
Juris cited lu Weishaar v Kansas 
City Public Service Co., App, 128 
S.W2d 332, 340 

Contributory negligence m crossing 
near approaching train see infra § 
799 

Duty to blow hom or whistle 

(1) Mere fact that automobile is 
approaching city railroad grade 
crossing does not of itself require 
engineer on train approaching cross¬ 
ing to blow its whistle.—^Keegan v 
Chicago, M, St. P. P. Ry. Co., 27 
NW2d 739, 261 Wis 7. 

(2) Engineer of gas-electnc tram 
seeing men on truck crossing private 
grade crossing waving as though to 
attract somebody’s attention and 
having a view of roadway for nearly 
one hundred feet owed no duty of 
care to motorist some distance be¬ 
hind truck beyond blowing horn to 
give notice of approach of traan — 
Rideout V Boston & M R. R, 30 A. 
2d 488, 92 NH. 340. 
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ing until the peril is appreciated or is so obvious 
that It would be assumed to have been appreciated ^8 
However, where an engineer or other employee in 
charge of a train sees a person in a position of im¬ 
minent peril upon or near a crossing, it is his duty, 
although such person is not actually upon the track, 59 
to use all reasonable precautions and efforts to pre¬ 
vent a collision or otherwise to avert an accident;®® 
and if he fails to do so the railroad company is 
liable for the resulting injuries.®^ 

The company is not guilty of negligence, however, 
because such employee fails to exercise the best 
judgment possible when confronted with a sudden 
contingency,®2 or fails to provide against unusual 
or unexpected contingencies,®® or does not at all 
hazards use all the means at his command to prevent 


a collision;®^ and if on discovering a person in peril 
at a crossing the engineer or other employee uses 
all reasonable precautions and efforts to avert an ac¬ 
cident, such as by giving the alarm and applying the 
brakes, he performs his whole duty, and although 
such efforts are unavailing there is no liability on the 
part of the railroad company ®5 

b. Duty to Stop or Reduce Speed 

A train operative may presume that a person on or 
approaching a crossing is in possession of his natural 
faculties, aware of the situation, will exercise care for 
his own safety, and will remove to or remain In a place 
of safety; and he need not stop or check the train until 
he knows or should know that the person apparently 
will not get or stay out of danger. 

Except in so far as the rule may be affected by 
statutory provisions,®® and unless and until the con- 


drcnanstajice not reasonalblsr to he 
ajLtioipated 

Trainmen were not bound to an¬ 
ticipate stalling of automobile on 
crossing—Southern Ry. Co v Hale, 
133 So. 8. 222 Ala. 489—Atlantic 
Coast Line R Co v. Jackson, 130 
So 388, 221 Ala 646 

S3, Ala—Southern Ry Co v. Hale, 
133 So 8, 222 Ala 489 

Ark—Missouri Pac R. Co v. Boyle, 
160 SW2d 856, 203 Ark 1111—Mis¬ 
souri Pac R. Co. V. Ward, 115 S W 
2d 835, 195 Ark. 966 
Ky —Louisville & N R. Co v Bl- 
zey, 194 SW.2d 962, 302 Ky. 407. 
Mo—^Thrower v Henwood, 173 SW. 
2d 861, 361 Mo 663, applying Ar¬ 
kansas statute—Thomasson v. 
Henwood, 146 S.W 2d 88, 235 Mo. 
App 1211—Camp r Kurn, 142 S W. 
2d 772, 235 Mo.App. 109—Lakin v. 
Chicago, R I. & P Ry. Co, 96 S.W. 
2d 1245, 229 Mo App 461 
NH—^Bixby v Boston & M R R, 
47 A 2d 575, 94 N-.H, 107. 166 A LR 
590. 

N T.—^Lee v Pennsylvania R, Co, 280 
NY.S. 286, 244 App Div. 568, re¬ 
versed on other grounds 198 H.B 
629, 269 N.T, 63, reargument de¬ 
nied 200 N.E. 52, 269 NT. 674, 
amendment of remittitur demed 1 
NB2d 374. 270 NT 629. 

Vt.—^Durkee v, Delaware & H R. Co., 
174 A 921. 106 Vt 488. 
Automobile apparently stopping 
Where trainmen, if they had been 
looking, would have seen automobile 
in which plaintiff was riding ap¬ 
proaching a crossing at such speed 
as to indicate driver’s intention to 
stop and knowing that from a cer¬ 
tain distance from crossing the 
driver had an unobstructed view of 
track and that at such time train 
was m plain sight, for a time after 
trainmen should have seen automo¬ 
bile they would have had the right to 
assume that driver would stop or I 
drive off the road and not get upon 1 


^ crossing —^Meyette v Canadian Pac 
Ry Co. 6 A 2d 33, 110 Vt 346. 

59. Vt —^Meyette v. Canadian Pac 
Ry Co, supra 

52 O J p 252 note 13. 

60. Ark.—^Missouri Pac. R. Co v. 
Mitchell. 122 S W.2d 644, 197 Ark 
400. 

Ga —Gay v. Sylvaiua Cent R Co, 53 
SE2d 713, 79 GaApp 362. 

Ky.—^Louisville & N. R Co. v. Elzey, 
194 SW2d 962, 302 Ky. 407— 
Louisville & N. R Co. v. Reynolds* 
Adm'r, 42 SW.2d 911, 240 Ky 662. 
Mo—^Pair V. Thompson, 212 SW.2d 
923, 240 Mo App 664. 

SC.—Key v. Carolina & N. W Ry. 
Co, 162 SE. 682. 166 SC. 43, ap¬ 
peal dismissed Carolina & N. W. 
Ry Co. V. Key. 62 S Ct 139, 284 U. 

5 691, 76 LEd. 583 

Vt.—Corpus Juris cited la. Meyette 
V. Canadian Pac Ry. Co, 6 A 2d 
33. 39, 110 Vt 346 

Wis—^Reinke v. Chicago, M, St. P. 

6 P. R. Co., 80 N.W2d 201, 262 
Wis. 1. 

62 C J p 262 note 14. 

Injury avoidable notwithstanding 
contributory negligence see infra S 
814. 

Xu absence of statutory require¬ 
ment that engineer, after discovering 
motorist’s peril, must use all means 
at his command, consistent with 
safety of himself and train, to avert 
injury, whether engineer owed such 
duty IS determinable by common law 
of negligence—^Daugherty v. Chica¬ 
go, R. I. & G Ry. Co, Ter.Civ App , 
94 SW2d 687, error dismissed. 
Duty to signal 

A railroad engineer or fireman may 
be negligent for failing to sound or 
to call for a warning whistle after 
discovering a traveler in a danger¬ 
ous situation on a grade crossing.— 
Craig V. Boston & Maine R. R, 32 
A.2d 316, 92 N.H. 408—62 C.J. p 262 
note 14 £a]. 


Fireman’s shout to stop held sufB.- 
cient 

Where fireman discovered that au¬ 
tomobile approaching crossing was 
not going to stop and shouted to en¬ 
gineer to stop, railroad was held not 
negligent so as to be liable for death 
of automobile occupants because fire¬ 
man did not shout to engineer to 
sound whistle—Chesapeake & O Ry 
Co V Harrell's Adm'r, 81 S W 2d 
10, 258 Ky 650 

61. NH—^Peppm v Boston & M. R. 
R, 169 A. 877, 86 NH. 396. 

Avoidable accident 
In action for injuries by pedes¬ 
trian injured by tram at private 
crossing, evidence that enginemen 
could not soe plaintiff until train 
was one hundred and twenty feet 
from crossing, because of fog, did 
not bar plaintiff from recovery, 
where accident could have been 
avoided by reasonable care of engi¬ 
neer after being aware of plaintiff’s 
danger— Peppm v. Boston & M R 
R, supra 

62. XT 8 —^Peterson v. Baltimore & 
O R Co. BC.Pa, 73 PSupp 697 

NT.—Lee v Pennsylvania R Co, 280 
N.T S 286, 244 App Div. 568, re¬ 
versed on other grounds 108 NE 
629, 269 N T 63, reargument denied 
200 NB 62, 269 NT 674, amend¬ 
ment of remittitur denied 1 N B 2d 
864. 270 NT 629 
62 C J p 252 note 16. 

63. Ind—Louisville, etc, R Co v 
Schmidt, 33 NE 774, 134 Ind 16 

62 C.J p 263 note 17. 

64. Tex —Chicago, etc., R Co. v. 
Shockley, Civ.App, 214 S.W, 716 

65. Ky —Corpus Juris cited In 
Chesapeake & O By Co. v. Har¬ 
rell's Adm'r, 81 6.W.2d 10, 13, 268 
Ky. 650 

52 C.J. p 263 note 19 

66. Ga—Central of Georgia R. Co. 
V. Motz, 61 SB. 1, 130 Ga 414. 

62 C.J. p 253 note 21. 
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trary becomes evident,an engineer or other em¬ 
ployee in charge of a tram ordinarily has the right 
to presume that a person on or approaching a cross¬ 
ing IS in possession of his natural facilities,that 
he IS aware of the situation,that he will exercise 


ordinary care and take the precautions which the law 
requires him to take to insure his own safety,'^® 
that the vehicle he is riding in is under control and 
in good repair,and that he will remove to, or 
remain in, a place of safety.^s Accordingly, the 


67. La—Bordenave v Texas & N 
O R Co , App , 46 So 2d 626—Cruse 
V Thompson, App, 36 So 2d 735 

Va —Chesapeake & O R Go v. Ja¬ 
cobs, 183 SE 221, 166 Va 11 
Wis—Hvnek v Kewaunee, Gr B & 
W Ry Co, 29 NW2d 46, 261 Wis 
319—Bellnchard v Chicago & N 
W Ry Co, 20 NW2d 710, 247 
Wis 669—De Wildt v Thomson, 6 
NW2d 173, 241 Wis. 362 
Motorist obviously unaware of train 
(1) If passengers in truck did not 
know that train was approaching, 
and enginemen had good cause to 
realize such fact, fireman had no 
right to assume that truck would 
wait for train to pass at crossing — 
Smith V Thompson, 142 S W 2d 70, 
346 Mo 602 

'(2) When there is something about 
motorist's actions, conduct, or move¬ 
ment of his vehicle which is indi- 
(‘ative of fact that he is oblivious to 
his peril or for any reason cannot or 
will not stop before coming upon 
track, engineer of train does not have 
right to assume that motorist will 
act for his own (protection—iC^eill v 
Alton R. Co., Mo App, 118 S.W2d 
1073. 

View of moving car obscured 
Engineer could not indulge as¬ 
sumption that motorist saw and 
heard approaching tram and would 
stop before reaching track after lo¬ 
comotive entirely obscured engineer's 
view of automobile which was still 
moving forward toward crossing 
when engineer last saw it—^Alabama 
< Treat Southern R Co. v Bolton, 7 
So 2d 296, 242 Ala 562. 

Automobile partly In ditch 

Where one of the front wheels of 
an automobile was in a ditch, and the 
back end of the automobile was over 
a rail, and automobile looked as if 
it would turn over, engineer of lo¬ 
comotive, approaching automobile, 
had no right to assume that it would 
move either out of danger, or back¬ 
ward into danger—Grot j an v 
Thompson, Mo App, 140 S.W 2d 706. 

68, lUS—^Foster v fit. Louis-San 
Francisco Ry. Co, DCDFla., 76 F 
Supp. 809 

Ala —^Southern By. Co. v. Melton, 
198 So 588, 240 Ala. 244 
Kan— Corpus Juris cited in Elose v. 
Missouri Pac R Co., 27 P.2d 207, 
208, 138 Kan 495 

La—Cruse v Thompson, App, 86 So. 
2d 736—^Browne v. Texas & P. B 
Co, App., 193 So. 611—Smith v. 
Texas & Pac Ry. Co., App, 189 So 
316. 


S C —Melton v Atlantic Coast Line 
R Co, 27 SE 2d 490, 206 SC 251 
Tex—^Panhandle & S F Ry Co v 
Napier, 143 SW2d 754, 136 Tex 
314 

52 C J p 263 note 22 

Deafness or lameness unknown to 
trainmen 

Railroad engineer and fireman, 
having no knowledge of deafness or 
lameness, if any, of pedestrian ap¬ 
proaching railroad track, could not 
be required to exercise special care 
because of such infirmities —^Perry v 
Louisiana & A Ry Co, La App , 142 
So, 736, reheard 144 So. 202 

69. Ala—^Atlantic Coast Line R Co 
V. Jackson, 130 So. 388, 221 Ala 
646. 

Ind—^Morley v Cleveland, C, C. & 
St L. R. Co, 194 NE 806, 100 Ind 
App. 515. 

Ky.—^Louisville & N. R Co v. Craig, 
219 S W.2d 954, 310 Ky. 43—Louis¬ 
ville & N R Co. V Shaw's Adm'x, 
94 SW2d 642, 264 Ky. 321. 

La—Cruse v Thompson, App., 36 So 
2d 736 

Mo—^Dody V Lonsdale, App., 168 S 
W2d 203 

Tenn—^Nashville, C & St L By. v 
Perry, 13 Tenn App 268, 

52 C J p 263 note 24 

7a lU'S—Kansas City Southern Ry 
Co V Ray, CCA Ark, 109 F.2d 
708—Miller v Union Pac R Co, 
C C A Mo , 63 F 2d 674, reversed on 
other grounds 54 S Ct 172, 290 U S 
227, 78 L Ed 285. 

Ark—^Missouri Pac R Co. v. Lem¬ 
ons, 127 SW2d 120, 198 Ark. 1— 
Missouri Pac R Co v. Brewer, 
102 SW2d 638, 193 Ark 764 
Cal—^Docherty v. Key System, 184 
P.2d 83, 80 CalApp.3d 888 
Iowa—^Hitchcock v Iowa Southern 
Utilities Co. of Delaware, 6 N 
W2d 29, 233 Iowa 301 
La —Smith v Texas & Pac Ry. Co , 
App, 189 So. 316 

Md—^Baltimore & O. R, Co. v. Lea- 
sure, 69 A.2d 248 

Mo—^Tepel v Thompson, 220 SW 
2d 23, 369 Mo 1—^Thrower v Hen- 
wood, 173 S.W2d 861, 351 Mo 663 
—^Dody V. Lonsdale, App, 168 S 
W2d 203 

N.H.—Gates v. Boston 6 Maine R 
R, 37 A 2d 474, 93 N H 179. 

Tenn —^West v (Southern Ry Co., 100 
SW2d 1004, 20 Tenn.App. 491. 
Tex,—^Panhandle & S F Ry. Co v 
Napier, 1-48 S.W.2d 764, 135 Tex 
814 

Utah.—^Pippy V. Oregon Short Line 
R. Co, 11 P 2d 306, 79 Utah 439. 
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Va—Chesapeake & O R. Co v. Ja¬ 
cobs, 183 SE. 221, 166 Va 11. 
Wash—Hopp V Northern Pac R 
Co., 147 P 2d 950, 20 Wash 2d 439 
52 C J p 253 note 23 
Duties of person crossing near ap¬ 
proaching trains or cars see infra 
§ 799 

Piesumption is especially strong 
where a vehicle has come to a stop 
near the track—^Ross v Fleming, 194 
P2d 491, 165 Kan 279. 

Duty to yield right of way 
Ky —^Louisville & N R. Co. v. Shaw’s 
Adm'x. 94 SW2d 642, 264 Ky 321 
NH.—^Bixby v. Boston & M R R, 
47 A 2d 676, 94 NH 107, 165 A.L R 
690—^Rideout v. Boston & M R 
R. 30 A 2d 488, 92 N.H. 340 
Utah —^Pippy v. Oregon Short Line 
R Co, 11 P.2d 805. 79 Utah 439 
Wash —^Hopp v Northern Pac R 
Co.. 147 P2d 960, 20 Wash 2d 439 
52 C.J. p 253 note 23 [aj. 

Stop, look, and listen before cross, 
mg 

(1) Engineer can assume that per¬ 
son approaching crossing will stop, 
look, and listen 

Ala —Alabama Great Southern R 
Co. V. Moundville Motor Co, 4 So 
2d 305, 241 Ala 633—^DeBardeleben 
V Western By. of Alabama, 151 So 
66, 227 Ala 653. 

Cal—^Rasmussen v, Fresno Traction 
Co., 32 P2d 1091, 138 Cal App 540 
La —Browne v Texas & P. R. Co, 
App, 193 So. 611. 

Wis—^Reinke v Chicago, M, St P & 
P R. Co, 30 NW2d 201, 262 Wis. 
1—^Keegan v, Chicago, M., St P 
& P Ry Co, 27 NW.2d 739, 251 
Wis 7—Bellnchard v Chicago & 
N W Ry. Co. 20 N.W2d 710, 247 
Wis 669—^De Wildt v Thomson, 
6 NW.2d 173, 241 Wis. 362 

(2) Duty of person approaching or 
going on crossing to stop, look, and 
listen see infra §§ 772—790 

71. Tex—^Panhandle & S F. Ry Co 
v. Napier, 143 SW.2d 754, 136 Tex 
314 

Drake failure 

Cal —^Powell V. Pacific Elec Ry Co , 
216 P 2d 448, 35 Cal 2d 40 

72. US—^Union Pac. R Co v. Gae- 
de, CCA Colo, 110 P2d 931—Mar¬ 
ker v. New York, N H & H R Co , 
CCAConn, 77 F2d 282—Mast v 
Illinois Cent. R Co, D C Iowa, 79 
FSupp 149, affirmed, CA., 176 F. 
2d 167—^Haase v. Chicago, M, St. 
P & P. R 'Co, D.CMinn., 76 !P. 
Supp. 393—^Foster v St Louis-oan 
Francisco Ry Co, DC Fla, 76 F. 
Supp 809. 
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mere fact that a person is seen on or approaching I stances, impose an obligation on the engineer or 
a crossing does not, in the absence of other circum- 1 other trainmen to stop or check the speed of the 


Ala—Alabama Great Southern R Co 

V Bolton, 7 So 2d 296, 242 Ala 562 
—^Alabama Great Southern R. Co 

V Moundville Motor Co, 4 So 2d 
305, 241 Ala 633. 

Cal —^Powell V, Pacific Elec Ry. Co , 
216 P2d 448, 35 Cal 2d 40—Ras¬ 
mussen V Presno Traction Co, 69 
P2d 617, 15 CaIApp2d 366—Kor- 
chak V Pacific Electric Ry Co. 48 
P2d 752. 9 CaaApp2d 89 

Ga —Southern Ry. Co. v Waldrup, 
46 SE2d 775, 76 GaApp 356 

Ill —Robertson v New York Cent 
R Co, 68 NE 2d 637, 388 Rl 580— 
Greenfield v Terminal R Ass*n of 
St Louis, 6 NE2d 888, 289 HI. 
App 147 

Kan—Corpus Juris dted in Ross v 
Fleming, 194 P.2d 491. 497, 166 
Kan 279 

La—^Bordenave v. Texas & N O R 
Co , App, 46 So 3d 526—Cruse v 
Thompson, App, 36 So 2d 736— 
Wright V Texas & N O R Co, 
App , 19 So 2d 894—Perry v Lou¬ 
isiana & A. Ry Co, 142 So 736. 
reheard 144 So 202 

Md —^Pennsylvania R Co, v State, 

63 A 2d 662, 188 Md 646 

Mass.—^McNally v Trustees of New 
York, N. H & Hartford B 'Co, 90 
NE2d 318, 325 Mass. 367—Peter¬ 
son V Boston <& M. R R, 36 N E 
2d 701, 310 Mass 46—^Kenney v 
Boston & M R R, 17 N.E 2d 103, 
801 Mass 271 

Minn.—Ohrmann v. Chicago & N. W* 
Ry Co, 27 N.W 2d 806, 223 Minn 
580. 

Miss—^Mobile & O. R Co. v. Bryant, 
132 So 539, 159 Miss. 628. 

Mo—Janssens y Thompson, 228 S. 
W.2d 743, 360 Mo. 851—Worth v. 
St Louis-Saji Francisco Ry. Co, 
69 SW.2d 672, 384 Mo. 1026—Kirk- 
doffer V. St. Louls-San Francisco 
Ry. Co. 37 SW2d 669, 327 Mo 
166—Thomasson v. Henwood, 146 
SW.2d 88. 236 Mo App 1211—Camp 
T. Kum, 142 SW.2d 772, 236 Mo. 
App 109—Smith V. Chicago, R. I 
& P By Co , App, 104 S.W 2d 1060 
—^Bhnds V Chicago, B & Q. R. Co, 
App , 86 S W 2d 166. 

N.H.—Rowe V Boston & M, R. R, 

64 A 2d e, 96 N.H 871—Gates v. 
Boston & Maine H R, 37 A 2d 474, 
93 N.H 179—Rideout v Boston & 
M. R R, 30 A 2d 488, 92 NH. 340 

N Y —Wright V New York Central 
R Co., 16 NYS2d 600, 268 App 
Biv. 936—^Lee v. Pennsylvania R 
Co, 280 N.YS 286, 244 App Div 
568, reversed on other grounds 198 
NE. 629, 269 NY. 53, reargument 
denied 200 NE 52, 269 NY 674, 
amendment of remittitur demed 1 
NB2d 374, 270 NY. 629 

N C —Hinnant v Atlantic Coast Line 
B. Co, les SK 666, 202 NC 480 ‘ 


Pa.—^Haller v Pennsylvania R. Co, 
159 A 10, 306 Pa 98 
SC—^Melton v Atlantic Coast Line 
R Co, 27 SB 2d 490. 206 S'C 251 
Tenn—^Nashville, C & St. L Ry v 
Perry, 13 Tenn App. 268 
Tex—Texas & N OR Co v Bran- 
nen, 166 SW2d 112, 140 Tex 52— 
Blasdell v Port Terminal R Ass'n, 
Civ App. 227 SW2d 248, error 
refused 

Vt—Bates v Rutland R Co, 165 A 
923, 105 Vt 394 

Va—^Nichols V Southern Ry Co, 45 
SB 2d 913, 187 Va 89—Southern 
Ry Co V Berry, 1 S B 2d 261, 172 
Va. 266—Chesapeake & O. R Co v. 
Jacobs. 183 SB 221, 166 Va 11. 
WVa—^Parsons v New York Cent. 
R Co. 34 SB 2d 834, 127 WVa. 
619 

Wis —Hynek v Kewaunee, G B & 
W Ry Co, 29 NW2d 46, 261 Wis 
319—Keegan v. Chicago, M, St P 
& P. Ry Co, 27 NW2d 739, 261 
Wis 7—^Bellrichard v Chicago & 
N.W. Ry. Co, 20 NW.2d 710, 2-47 
Wis 569—^De Wildt v Thomson, 6 
NW2d 173, 241 Wis 362—Umlauft 
V Chicago, M, St. P & P Ry Co, 
289 NW 623, 233 Wis 391. 

52 C.J p 254 note 26. 

Contrary assumption 

Train crew not required to assume 
that person will fail to remove to, 
or fail to remain in, place of safety 
Minn —^Engberg v Great Northern 
Ry Co, 290 N.W 679, 207 Minn 
194, 154 ALR. 206 
Tex—^Aranda v Texas & N O R 
Co, Civ App, 140 SW2d 236, error 
dismissed, judgment correct 

A fireman is under no duty to 
notify engineer of the approach of 
slowly moving automobile until such 
time as it becomes apparent that the 
motorist IS not going to stop and 
that a collision is imminent. 

US.—^Roth V. Swanson, CC.AMinn, 
145 r.2d 262. 

Minn—Ohrmann v Chicago & N W 
Ry Co., 27 NW2d 806, 223 Minn 
680. 

Stalled oar 

(1) Railroad engineer had right to 
assume up to very moment of colli¬ 
sion that driver of truck stalled upon 
crossing could and would extricate 
himself from danger. 

NC—Temple v Hawkins, 16 S.B 2d 
400, 220 N.C 26 

Tex —Beatty v. Thompson, Civ App , 
176 SW2d 796, error refused. 

(2) Railroad engineer could pre¬ 
sume that automobile crossing track 
quarter of a mile ahead would clear 
track before train reached crossing, 
and was not required to presume that 
automobile would stall, that driver 
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would remain in automobile after it 
stalled, or that doors were in such 
condition that driver could not read¬ 
ily get out —Truett v Atlantic Coast 
Line R Co, 33 S B 2d 396, 206 SC. 
144 

Assnmptlojia with respect to chil¬ 
dren 

(1) The rule stated in the text has 
been applied even to infants—single 
v Clinchfleld R Co . 192 S B 782, 160 
Va 131 

(2) But it has also been held that 
operators of train were not entitled 
to assume that child would stop be¬ 
fore reaching danger zone to same 
extent that they could properly do 
in case of adult, for lack of judg¬ 
ment natural to so young a child 
must be considered —Cote v. Palmer, 
16 A 2d 695, 127 Conn 321. 

(3) Likewise, engineer has no 
right, at least in absence of warn¬ 
ing signal of approaching train to 
assume that child of tender years, 
even though he has seen tram, will 
act with discretion of adult in re¬ 
maining in place of safety unless it 
IS apparently of sufficient age and 
intelligence to understand danger of 
its position—West v Southern Ry 
Co. 100 SW.2d 1004, 20 Tenn App 
491 

Xn. Arkansas 

(1) It IS generally held that the 
traanmen may assume that a car or 
person approaching the track will 
stop before reaching a position of 
danger—Kansas City Southern Ry 
Co V. Mickel, 183 SW2d 46, 207 
Ark 872—^Missouri Pac R Co. v 
Doyle, 160 SW2d 866, 203 Ark 1111 
—Crossett Lumber Co v. Cater, 141 
SW.2d 1074, 201 Ark 432—Missouri 
P?ac R Co V Davis, 126 S W.2d 785, 
197 Ark 830. 

(2) Where those in control of 
slow-moving locomotive see an auto¬ 
mobile or other vehicle approaching 
a crossing and manner of approach 
in respect of speed and control is 
such that in view of attending phy¬ 
sical conditions a normal person 
could and a reasonably prudent per¬ 
son would see the train and stop, 
responsibility for accident will not 
be shifted to railroad.—Crossett 
Lumber Co v Cater, supra 

(3) However, it has also been held 
that, if railroad engineer saw motor¬ 
ist slowly approaching railroad 
crossing m city In time to avoid in¬ 
jury, engineer was required to stop 
tram or reduce its speed without re¬ 
gard to the lookout statute, unless 
there was something to indicate that 
the motorist intended to stop—Mis¬ 
souri Pac. R Co V HufCman, 108 S. 
W.2d 479, 194 Ark. 466. 
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train73 unless the conduct of those in charge there¬ 
of induces one approaching the crossing to believe 
that the train will not proceed to the crossing or 
that those in charge will yield the right of way^^ 
or unless they have failed to give proper crossing 
signals.'^S 

Where the engineer or other employee knows or 
has reason to apprehend that a person on or ap¬ 


proaching a crossing apparently will not get or stay 
out of danger, it is his duty to use all reasonable 
efforts, consistent with the safety of the train and 
the persons thereon,^® to slacken its speed, and, if 
possible, to stop It in time, in order to avert an ac¬ 
cident, *^7 particularly where he knows or has reason 
to apprehend that the person on or approaching the 
crossing is not in possession of ordinary ability to 
care for himself,*^3 as that he is infirm or helpless*^3 


73. U S —Mast V. Illinois Cent R 
Co , DC Iowa, 79 IP Supp 149, af¬ 
firmed C.A, 176 PSd 167--Poster 

V St Louis-San Francisco Ry. Co , 
DC Fla, 75 F Supp 809. 

Cal—^Rasmussen v. Fresno Traction 
Co , 69 P 2d 617, 15 Cal App 2d 366 
—^Korchak v. Pacific Electric Ry 
Co . 48 P 2d 762, 9 Cal App 2d 89— 
ChoQLuette v Key System Transit 
Co, 6 P 2d 921. 118 Cal App 643 
Colo—fUnion Pac R Co. v Siemann, 
146 P 2d 986, 112 Colo 70 
Idaho —^Mclntire v Ore/?:on Short 
Line R Co.. 56 P 2d 148, 66 Idalio 
392 

Ill —^Robertson v. New York Cent R 
Co, 68 NE2d 627, 388 Ill 680 
Iowa.—Rosenberg v Des Moines Ry 
Co. 238 NW 703, 213 Iowa 162 
Ky—^Louisville & N R. Co v Shaw’s 
Adm’x, 94 SW2d 642, 264 Ky 321 
La—Cruse v. Thompson, App., 36 So 
2d 736—Matthews v New Orleans 
Terminal Co, App , 45 So 2d 647 
Md.—^Pennsylvania R Co v State, 
63 A.2d 562, 188 Md 646 
Mass—^Peterson v Boston & M R 
R, 36 NB2d 701, 310 Mass 46 
Mmn—Ohrmann v Chicago & N W 
Ry. Co., 27 NW2d 806, 223 Minn 
580 

Mo—Janssens v Thompson, 228 SW 
2d 743, 360 Mo 361—Tepel v 

Thompson, 220 S W 2d 23, 369 Mo, 
1—Gorman v Franklin, 117 S W 2d 
280—^Worlh v. St Louis-San Fran¬ 
cisco Ry. Co.. 69 SW2d 672, 334 
Mo. 1026—Jackson v. Southwest 
Mo. R. Co, 189 SW. 381—Thomas- 
son V, Henwood, 146 SW2d 88, 
236 Mo.App 1311—Camp v. Kurn, 
142 S W 2d 772, 236 Mo App. 109 
N H.—Lavalle v. Boston & Maine R 
R, 197 A 816, 89 NH 323—Bixby 

V Boston & M R R., 47 A 2d 676, 
94 NH 107, 165 A.L R 690—Gates 
V. Boston & Maine R. B, 37 A 2d 
474, 98 N.H 179—Craig v Boston 
& Maine R R, 32 A 2d 316, 92 N 
H. 408—^Despres v. Boston & M 
R. B, 181 A. 420, 87 N.H 427 

N.Y —^Rulkowski V Lehigh Valley R 
Co, 288 NYS 194, 247 App DiV. 
675—Lee v. Pennsylvania R. Co, 
280 NYS. 286, 244 App Div 668, 
reversed on other grounds 198 N 
B 629, 269 N Y 63, reargument de¬ 
nied 200 N.B. 62, 269 NY. 674, 
amendment of remittitur denied 1 
N.B 2d 374, 270 N.Y. 629. 


Tenn ■—^Louisville & N. R. Co. v. 

Ross, 2 Tenn App 384. 

Va—Chesapeake & O R. Co v. Ja¬ 
cobs, 183 S B 221. 166 Va 11 
Wash—^Hopp V Northern Pac Ry 
Co. 147 P2d 960, 20 Wash 2d 439 
Wis—Riley V Chicago & N. W Ry 
Co. 38 NW 2d 622, 266 Wis. 172 
62 C J p 254 note 26 
Duty to stop at crossing generally 
see supra § 732. 

74. Tex —^Horton v. BCouston, etc, 
R Co, 103 SW 467, 46 Tex Civ 
App 639 

75. Ky—Big Sandy, etc, R Co v 
Keaton, 266 SW 1066, 206 Ky. 156 

52 C J p 255 note 28 

76. Cal—^Lucchese v. San Francis- 
co-Sacramento R Co, 289 P. 188, 
106 Cal App 242 

62 C J p 256 note 29 

77. U S —Mast v Illinois Cent R 
Co, DC Iowa, 79 F Supp 149, af¬ 
firmed, CA,, 176 F2d 157—Foster 
V, St Louis-San Francisco Ry Co , 
D.CFla, 75 F Supp 809 

Ala—Alabama Great Southern R Co 
V Moundville Motor Co., 4 iSo.2d 
305, 241 Ala 633 

Cal—Rasmussen v Fresno Traction 
Co, 39 P2d 617, 15 CaLApp 2d 366 
Ga—Gay v Sylvania Cent R Co , 53 
SB 2d 713, 79 GaApp 362 
Ill —^Robertson v New York Cent R 
Co, 68 NB2d 627, 388 Ill 580 
La —Cruse v Thompson, App , 3 6 So 
2d 735 

Mass—^McNally v Trustees of New 
York, N H & Hartford R Co, 90 
NE2d 318, 825 Mass. 367 
Mmn—Ohrmann v Chicago & N. W 
Ry Co. 27 NW2d 806, 223 Minn. 
680 

Miss —^Mississippi Cent R. Co. v 
Aultman, 160 So 737, 173 Miss 
622, appeal dismissed 56 S Ct. lOS, 
296 U.S 637, 80 LEd 382 
Mo—Green v Terminal R Ass’n of 
St Louis, App, 136 S W 3d 652, ap¬ 
plying Illinois law—Scott v. Ter¬ 
minal Railroad Ass’n of St. Louis, 
App , 86 S.W 2d 116 
NH—Bixby v, Boston & M R R, 
47 A.2d 675, 94 N-H 107. 166 A L 
R. 690—Gates v Boston & Maine 
R R., 37 A.2d 474, 93 NH 179— 
Lavalle v. Boston & Maine R. R, 
197 A 816, 89 NH 323. 

N Y.—^Lee v Pennsylvama R. Co., 
280 NY.S 285, 244 App Div. 668, 
reversed on other grounds 198 N. 
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B 629, 269 N Y. 63, reargument de¬ 
nied 200 NB 52, 269 NY. 674, 
amendment of remittitur denied 1 
NE2d 364, 270 NY 629. 

Pa —^Haller v Pennsylvania B Co , 
169 A 10. 306 Pa 98 
S C —Corpus Juris cited lu Melton v 
Atlantic Coast Line R Co, 27 S 
B2d 490, 493, 206 SC 261. 

Tenn—^Louisville & N. R. Co. v 
Ross, 2 Tenn App 384. 

Vt—^Meyette v Canadian Pac Ry 
Co, 6 A.2d 33, 110 Vt 345 
Va—single v. Clinchfleld R, Co, 192 
SB 782, 169 Va 131. 

52 C J. p 256 note 33. 

Fact that speed was not in itself 
negligent, did not necessarily free 
operators of train from duty to re¬ 
duce speed, so as to avoid accident, 
under exceptional circumstances 
arising from danger or injury, of 
which they knew or should have 
known—Cote v Palmer, 16 A 2d 596, 
127 Conn 321 

7& NH—^Waldron v Boston, etc, 
R Co, 62 A 443, 71 NH 362. 

Va—^Director Gen of Railroads v 
Blue, 109 S B 482. 114 S E 557, 134 
Va 366 

Inability to stop oar 
Where operators of tram knew 
that they could stop tram in a short 
distance and that it would take some 
distance for truck driver to stop his 
truck because of wet pavement, if 
train operators did not act under cir¬ 
cumstances as an ordinarily prudent 
person would have done, they were 
guilty of negligence—Missoun-Kan- 
sas-Texas R. Co. of Texas v McKin¬ 
ney. Civ App, 126 S.W2d 789, af¬ 
firmed Missouri, K. & T. R Co. of 
Texas v McKinney, 146 SW.2d 1081, 
136 Tex 75. 

Stalled car 

Mo —^Niedner v Wabash R. Co., 
App. 219 SW2d 886. 

CTomplete assurance on part of en¬ 
gineer that pedestrian on track was 
incapable of saving himself from be¬ 
ing struck by approaching tram was 
held unnecessary to impose on en¬ 
gineer duty of taking protective ac¬ 
tion—Peppm V. Boston & M R. R, 
186 A 163, 88 N.H. 145. 

79. N C —^Daily v Richmond, etc , 
R Co, 11 SB. 320. 106 NC 301 
Tex —Yoakum v Mettasch, Civ.App , 
26 SW 129. 
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or is a child of tender years and if he fails to 
do so the company is liable for the resulting dam- 
ages.si He is not, however, required to stop the 
tram in the shortest time possible after discovery 
of the peril and, where it is impossible to do so, 
failure to stop before striking a traveler upon the 
highway is not negligence.83 

Objects seen on or near track. It has been held 
that an engineer is not required, every time he sees 
an object on or near the track, to stop for fear that 
it may be a person but if by the exercise of rea¬ 
sonable care he could have discovered such to be 
the fact in time to have stopped the train failure 


to do so is negligence for which the company is 
liable and where the engineer sees an automobile 
'Standing on the tracks he cannot proceed as though 
the way were clear until he is able to ascertain 
whether or not there is a human being in the automo¬ 
bile Moreover, it has been held to be the com¬ 
mon-law duty of railroad trainmen, on the appear¬ 
ance of an obstruction on the track, to use their 
utmost endeavors to prevent a collision.®^ Under 
or without reference to a statute so providing, it is 
the duty of an engineer on perceiving any obstruction 
on the track to use all the means within his power 
known to skillful engineers to bring the train to a 
stop.®8 


80. Pa—^Figrard v Pennsylvania R 
Co , 66 A.2d 411, 861 Pa. 380 

52 C J. p 255 note 32. 

81. Miss —^Mississippi Cent H Co 
V. Aultman, 160 So 737, 173 Miss 
622, appeal dismissed 66 S Ct 108, 
296 US 537, 80 LBd 382 

82. Tex—St Louis Southwestern R 
Co. V. Tarver, CivApp, 150 S.W 
958 

S3. Miss—^Illinois Cent. R. Co v 
Roberson, 191 So 494, 186 Miss. 
507 

Pa —Gruyler v, Lehigh Valley R Co., 
67 A 2d 675, 166 Pa Super 196. 

Va—Chesapeake & O R Co v. Ja¬ 
cobs, 183 S E 221, 166 Va 11. 

52 C J P 256 note 36. 

84. Mo—Owen v- Delano, App, 194 
SW. 766. 

85. Cal—^Meeks v Southern Pac. R. 
Co, 66 Cal 613, 38 Am R 67 

Mo—Owen v. Delano, App, 194 SW 
756 

86. Mo —Grotjan v Thompson, 
App., 140 S.W2d 706. 

87. Tenn.—^Louisville & W. R Co v 
Ross, 2 Tenn App 384 

88. Ala —Alabama Great Southern 
R. Co V. Bolton, 7 So 2d 296, 242 
Ala 662—^Louisville & N. R. Co 
V. Griffin, 198 So 345, 240 Ala. 213. 

inider Tennessee statute 

(1) Under Tennessee statute to 
that effect, when any obstruction ap¬ 
pears on the road, that is, in front 
of the tram or so near thereto that 
it will be struck by the train, the 
alarm whistle must be sounded, the 
brakes put down, and every possible 
means employed to stop the train 
and prevent an accident, and the 
failure to observe such precautions 
results in absolute liability on the 
part of the railroad 
U.S.—Callaway v Christison, O.CA. 
Tenn, 148 F 2d 803 

Tenn —Gaines v Tennessee Cent. Ry. 
Co, 136 SW2d 441, 176 Tenn. 389 
— ^Tennessee Cent. Ry. Co. v. Zear- I 
mg, 2 Tenn App. 451. 

(2) Such provisions are mandatory j 


and reauire absolute obedience, re¬ 
gardless of whether compliance ap¬ 
pears to be either necessary or ef¬ 
fective to prevent an accident. 

U S —Callaway v Christison, supra. 
Tenn—Southern Ry Co. v. Hams, 9 

Tenn App 689—Southern Ry Co. v 

Brubeck, 6 Tenn App. 493. 

(3) The statute is merely declara¬ 
tory of the common law with the 
exception that contributory negli¬ 
gence of the injured party, where the 
statute IS violated, does not bar a 
recovery and the burden of proof is 
on the railroad company to show 
that it has complied with the static- 
tory precautions —^Louisville & N R. 
Co V. Tracey, 12 Tenn App 167. 

(4) A railroad is not required to 
observe the precautions in the order 
named in the statute, but must use 
the most effective—^Louisville & N 
R Co V. Ross, 2 Tenn,App 384 

(5) Where there is insufficient 
time to do everything required by 
the statute, locomotive engineer 
must first do things best calculated 
to prevent accident 

U S —Cincinnati. N O. & T. P Ry 

Co V. Galloway, CC.ATenn, 69 

F.2d 664 

Tenn —^Louisville & N. R Co v. 

Frakes, 11 Tenn App 593. 

(6) The word "obstruction” means 
that which may obstruct or hinder 
the free and safe passage of the 
tram or that which may receive an 
injury or damage if run over by the 
train.—^Majestic v. Louisville & N 
R. Co, CCA.Temi, 147 F2d 621. 

(7) The duty to observe the re¬ 
quirements of the statute is not con¬ 
fined to the very time the accident 
occurs but commences when the ob¬ 
struction appears upon the "road,” 
which IS not strictly the roadbed or 
track but also includes the public 
approaches thereto —^Majestic v 
Louisville & N. R Co., supra. 

(8) However, the statutory duties 
do not arise imtil the obstruction, 
such as an automobile, appears on 
the road, either in front of or within 
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striking distance of the tram, and 
nintil then the duty of the trainmen 
IS determined by the common law 
U S —Alabama Great Southern R Co 
V Brookshire, CCA Tenn, 166 P 
2d 278, 1 A L R 2d 612—Cincinnati, 
N O & T. P. Ry. Co v. Galloway, 
supra 

Ky —Cincinnati, M O & T P Ry Co 
V. vVilson’s Adm’r, 172 S W.2d 685, 
294 Ky 698, applying Tennessee 
law. 

Tenn —^Louisville & N R Co v 
Tracey, 12 Tenn App 167—South¬ 
ern Ry Co v Hams, 9 Tenn App 
689—^Louisville & N. R. Co v 
Ross, 2 Tenn App. 384 

(9) Where a person or an automo¬ 
bile or other object appears as an ob¬ 
struction on the road too late to af¬ 
ford the trainmen an opportunity to 
observe the statutory precautions, 
the absolute liability of the statute 
does not apply. 

U S —^Alabama Great Southern B 
Co V Brookshire, CCA Tenn, 166 
F2d 278, 1 A LR 2d 612 
Ky—Cincinnati, N O & T. P Ry 
Co V Wilson's Adm'r, 172 S W 2d 
686, 294 Ky. 698, applying Ten¬ 
nessee law. 

Tenn —Games v. Tennessee Cent Ry 
Co, 136 SW2d 441, 176 Tenn 389 
—Louisville & N R Co. v Tracey, 
supra—^Louisville & N R. Co. v 
Frakes, 11 Tenn. App 593—^Louis¬ 
ville & N. R Co. V Ross, supra 

(10) One does not pass beyond 
striking distance of a tram, so as to 
absolve railroad from complying 
with statute, as long as he is suffi¬ 
ciently close to the road that, having 
due regard for the instinct of self- 
preservation and the involuntary 
movements of the body, there is still 
a reasonable probability that he 
might fall or be thrown against the 
side or in front of the engine or 
tram as it passes him, or be struck 
if traveling m a vehicle—^Majestic 
V. Louisville & N. R. Co., CO.A 
Tenn. 147 F.2d 621. 

(11) Where the railroad observes 
the statutory precautions there is no 
liability under the statute.—Strlck- 
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§ 752. Frightening Animals 

Generally, where the failure to give the usual or 
statutory signals results in a horse or horses beco<mmg 
frightened at the approaching or passing train, and 
causing injury, the railroad company is guilty of negli¬ 
gence and IS liable for such injury. 

It is generally held that where a railroad company 
employee fails to give the usual or statutory signals 
as a train approaches a crossing, and as a result 
thereof a horse or horses are frightened by the 
approaching or passing tram and cause injury with¬ 
out any fault on the part of the person injured, the 
company is guilty of negligence and is liable for such 
injury but there is also authority to the con¬ 
trary The maj'onty rule is based on recognition 
of a duty imposed by such statutes to protect those 
near such crossings from fright as well as those 
on them from collision ,9^ and those who are not 
within the protection of this duty, for example, 
persons at private crossings,^^ and persons who have 
crossed over the railroad and gone some distance 
beyond at the time when the tram arrives at the 
crossing,cannot recover for injuries from an¬ 
imals frightened as a result of the omission of 
the required signals. A statute making the railroad 
liable for damages from collision at a crossing if 
the required signals are not given restricts the duty 
of protection by such signals and the right of re¬ 
covery for their omission to those whose damages 
spring from collision,and does not include those 
whose injuries are the result of the fright of passing 
teams nor is the railroad liable, even though it 
omitted to give the proper signals, where the driver 


saw the tram and was aware of its approach as 
soon as he would have been had the proper signals 
been given.® ^ 

A railroad company is liable for injury arising 
from the fright of horses or other animals at cross¬ 
ings occasioned by negligence in giving signals or 
permitting steam to escape, as discussed infra § 
7S4, or its negligence m obstruebng the highway and 
permitting cars or objects emitting offensive odors 
to remain near a highway crossing, infra § 7S5, or 
Its negligence in the operation of trams, generally, 
infra § 753. The liability of a railroad for injuries 
occasioned by frightening animals near the tracks 
in general is discussed infra § 989; and the lia¬ 
bility of a railroad for injuries to animals supra §§ 
S47-6S9 

§ 753. - Liability in General 

A railroad company is not liable for injuries occa¬ 
sioned by animals taking fright at the oramary move¬ 
ments, noise, or appearance of trains or cars, or other 
noises incident to the operation of the railroad, and 
this IS Usually likewise true at intersections of highways 
and railroads other than grade crossings. 

The authority of a railroad company to operate 
a railroad includes the right to make any noise neces¬ 
sarily incident to the operation of its road and the 
movement and working of its engines;®'^ and it is 
therefore not liable for injuries occasioned at cross¬ 
ings by horses taking fright at the ordmary move¬ 
ments, noise, or appearance of trams or cars,®® or 
at other noises incident to the operation of its 
road.®® However, except where the person injured 


lin V Louisville & N R Co, 2 Tenn 
App 141 

(12) Under the statute, railroad 
fireman observing plaintiff's automo¬ 
bile when within sinking distance of 
train had duty then to warn the en¬ 
gineer and not wait until the auto¬ 
mobile came upon the tracks—Cal¬ 
laway V Chriatison, C.CATenn, 148 
P2d 303. 

(13) Under the statute a truck 
does not become an “obstruction" 
within the statute until the engineer 
sees that the driver is not going to 
atop—Cincinnati, N O & T P Ry 
Co. V Galloway, CC.ATenn., 69 P. 
2d 664 

(14) Where a wrecking train was 
moving to a wreck, it was not en¬ 
gaged, “in a switching operation" so 
as to relieve defendant of compli¬ 
ance with statutory precautions, and 
the mere fact that a train was op¬ 
erating “within the switching dis¬ 
trict" was not sufficient therefor.— 
Tennessee Cent Ry. Co. v. Zearing, 
2 Tenn App 461 

(15) Other decisions under the 


Tennessee statute see 62 CX p 263 
note 21 fb] 

89. Iowa—^Warn v Chicago Great 
Western R Co, 126 NW 1104, 149 
Iowa 460, 31 LRA,N.S, 667. 

62 CJ P 263 note 94. 

90. Neb—Clinebell v Chicago, etc. 
R Co, 110 NW. 847, 77 Neb 638 

52 C J p 263 note 96. 

91. Ind—Cleveland, etc, R. Co v. 
Carey, 71 NE. 244, 33 Ind.App. 275. 

62 0 J p 263 note 96. 

Farmer plowing field 

The negligent omission to whistle 
or ring a hell when approaching a 
crossing as required by statute did 
not render the company liable to a 
farmer who was plowing his field 
near the crossing and who was in¬ 
jured because his horses were fright¬ 
ened by the train, since the statutory 
requirement was intended only for 
the benefit of travelers on the high¬ 
way.—Williams V Chicago, etc, R 
Co, 26 NB. 661, 136 lU -491, 25 Am 
S.R. 397, 11 LRA. 362. 

92. Ga—^MCCoy v Central of Geor¬ 
gia R Co, 62 S,B 297, 131 Ga 378. 

52 C X p 263 note 97 
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93. Ga—Southern R Co v. Pugh, 
84 S.B 968, 143 Ga 294 

Tex —^Hargis v St Louis, etc, R Co , 
12 S W 953, 76 Tex 19 

94. US —^Whilton V Richmond, etc , 
R. Co, CCS.C, 57 IF 651 

S C —^Kinard v. Columbia, etc, R 
Co. 18 SB 119, 39 SC 614 

95. U S —Whilton v. Richmond, etc, 
R Co, CCS.C. 67 P 561 

S C —Kinard v. Columbia, etc, R 
Co, 18 S.E 119, 39 SC 614. 

93. Ky —Louisville, etc, R Co v 
Lewis, 279 SW. 657, 212 Kv. 460 

Mich—^Kosenicki v Pere Marquette 
R. Co.. 171 NW. 354, 205 Mich 
887. 

97. Ind—^Louisville, etc., R Co v 
Schmidt, 33 NE. 774, 134 Ind 16 

62 C.X P 266 note 40. 

98. Tenn —^Louisville & N R Co- 
•V Chambers, 8 Tenn App. 226 

62 C J p 257 note 41. 

99. Tenn.—Louisville & N. R Co v- 
Chambers, supra 

62 C.X p 257 note 42. 
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is by his own fault prevented from recovering,^ if, 
in operating a tram or conducting the business of a 
railroad its employees act improperly without regard 
for the rights of others, the railroad is liable for 
injuries occasioned by frightened horses,^ either by 
the creation of unnecessary and unusual or extra¬ 
ordinary noises or conditions not reasonably and 
usually connected with the operation of railroads,^ 
or by conducting such business in a manner ordi¬ 
narily usual and proper but under circumstances 
such that the railroad employees have reason to 
apprehend mj‘ury therefrom and fail to use due care 
to prevent it^ or such that they are otherwise negli¬ 
gent m the operation of the road.® No recovery can 
be had for mere fright of animals or their drivers 
unaccompanied by physical injury.® 

Handcars. The above rules are applicable to the 
operation of handcars by employees of a railroad.*^ 
Thus the railroad ordinarily is not liable for fright 
occasioned by the mere appearance of handcars or 
ordinary sounds ansing from their use,® and iin 
the absence of statute no rate of speed is per se 
negligent,® nor is a failure to give signals of their 
approach,so that a railroad will not be liable for 
fright and injury caused thereby.!^ However, negli¬ 
gent operation of a handcar, such as starting it near 
or moving it toward one who has entered on a 
crossing when the handcar is standing still and the 
operators are aware of the fact,^® or continuing to 
run a handcar toward a crossing by an operator 
after he is aware that a team at that point is be¬ 
coming frightened,!® or failing to signal or to 
slacken speed where the company maintains an ob¬ 
struction near the crossing in a manner which con¬ 


ceals the ordinary approach of such a vehicle!^ may 
render the railroad liable for injuries occasioned by 
animals frightened at the handcar. 

Intersections of highway and railway other than 
grade crossings The ordinary sounds and noises 
of moving trains or the ordinary escape of smoke, 
produced in the operation of railroads, which fright¬ 
en horses passing along the highway at or near a 
point where a railroad crosses over a highway on a 
bridge or trestle or passes under a highway bridge, 
do not of themselves constitute actionable negligence 
making the railroad liable for injuries occasioned by 
such fright,!® but if, on all the facts, the company 
has failed to use due care toward those passing 
over or under its tracks with horses, it is liable for 
injuries occasioned by their fright!® It is not suffi¬ 
cient proof of negligence to show that noises or 
smoke were unnecessary,!*^ or that the employees 
of the railroad could have seen the approaching 
horses in time to have discontinued the noises,!® al¬ 
though It has also been held that the fact of their 
presence in the vicinity of the crossing need not be 
known to the employees in order to charge the com¬ 
pany with liability.!® 

Blowing a whistle at or near a place where a rail 
road crosses a highway upon or under a bridge is 
not of itself negligence,®® even though blown at a 
place of extraordinary danger,®! and if the blowing 
of a whistle at a bridge over or under a road is 
necessary, the railroad is not liable for having thus 
acted.2® The unnecessary blowing of a whistle 
under a bridge constitutes negligence,®® but if at the 
time and under the circumstances it appears neces¬ 
sary to the engineer to blow the whistle it is not 


1- Tex—Gulf, etc., R Co v. Toung- 
er, Civ App . 40 S W. 423 
52 C J p 259 note 47. 

2. Kan.—^Atchison, etc., R Co. v. 
Wilkie, 90 P 776, 77 Ka n . 791, 127 
AmS.R 464, 11 L.RA,NS, 963, 
15 Ann.Cas, 731^ 

62 C.J p 267 note 43 

3. Miss —^McCemn v Alabama, etc, 
R Co, 18 So. 420, 72 Miss 1013. 

52 C J p 258 note 44. 

4. Neb —Williams v Chicag-o, etc, 
R. Co., Ill NW. 696, 113 NW. 791, 
78 Neb. 696, 701, 14 L.RA.NS., 
1224 

52 C J. p 268 note 46. 

5. Ky—^Louisville, etc., R Go v 
Comley, 191 S W. 96, 173 Ky. 469, j 
LRA1917C 978. 

62 C J p 258 note 46. 

6. Tex—^Fort Worth, etc, R Co. v. 
Burton, Civ App, 16 S W. 197 

7. Ky —^Louisville, etc., R Co v. 
Hulette, 188 SW 663, 171 Ky. 600 

8. Ind —^Lake Erie, etc,, R Co. v. 


Juday, 49 NE 843, 19 Ind App. 
436 

62 C J. p 269 note 61 

9. Miss—^McCerrin v Alabama, etc, 
R Co, 18 So. 420, 72 Miss 1013 

10. Miss —^Tazoo, etc, R Co v. Day, 
82 So 148, 120 Miss 296 

52 C J p 269 note 63. 

11. Miss —^McfCemn v Alabama, 
etc, R. Co., 18 So 420, 72 Miss. 
1013. 

12. Ky.—Cincinnati, etc, R. Co v. 
Bell, 271 S.W 689, 690, 208 Ky. 697, 
600. 

52 C J p 269 note 54. 

13- Kan —^Baker v Missouri, etc, R 
Co., 136 P. 220, 90 Kan. 681. 

14- Mo —Culbertson v St. Louis, 
etc, R. Co, App,, 178 SW. 269 

15. Mich —^Dotson v Michigan Cent 
R Co, 163 NW 1065, 187 Mich 
>650 

52 C J. p 259 note 67. 

16. Ala—^Louisville, etc, R, Co v. 

Kelly, 73 'So 953, 198 Ala 648. | 
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17. Ala,.—^Louisville, etc., R Co v 
Kelly, supra. 

18. Ala —^Louisville, etc., R Co v 
Kelly, supra 

19. Ind—^Rodgers v. Baltimore, etc., 
R. Co, 49 NE 643, 150 Ind. 397. 

20. Ind—Cincinnati, etc, R Co v 
Gaines, 4 NB 34, 6 NE. 746, 104 
Ind. 626, 64 Am.R. 334. 

62 C J. p 269 note 63 

21. Ind —Rodgers v Baltimore, etc, 
R Co, 49 NB 453, 160 Ind 397— 
Cincinnati, etc., R Co v Gomes, 
4 N.B 34, 5 NB 746, 104 Ind. 626, 
64 Am R. 334 

22. Mo —^Pontius V Chicago, etc., R 
Co, 161 S.W. 292, 174 Mo App. 676 

52 C J. p 259 note 65. 

23. Ky.—Louisville, etc., R. Co. v. 
Shearer, 69 SW. 330, 22 Ky.L. 929. 

Tenn—Mitchell v Nashville, etc, R 
Co, 46 SW 337, 100 Tenn. 329, 40 
LRA 426. 
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negligence to do so,24 and whether or not it is 
negligence depends on all the facts and circum¬ 
stances existing at the time of the act and relating 
to it 25 The burden is on the person injured to show 
^ that the blowing of the whistle at such a place and at 
the time it was blown was unnecessary ,26 but there 
is also authority to the contrary, at least as to 
whistling done underneath a highway crossing, 
holding that the mere act of blowing m such a place 
justifies an inference of negligence 2? The act of 
blowing a whistle under a bridge in a manner 
calculated to frighten horses when a horse is known 
to be traveling overhead renders the railroad liable 
for injuries occasioned by the fright of the horse 
at the whistle.28 

Failure to give a signal or warning on approaching 
the bridge and at that distance from it at which stat¬ 
utes require that a signal shall be given on approach¬ 
ing highway crossings does not render the railroad 
liable for fright of horses and resulting injury 
caused by a failure to do so,29 since the duty of the 
railroad company in this respect is analogous to that 
toward those traveling on parallel highways rather 
than toward those at grade crossings but in at 
least one jurisdiction the jury may find negligence 
from a failure to signal.^i 

§ 754 . -By Signals and Escape of Steam 

In general, a railroad company is not responsible for 
injuries occasioned by horses becoming frightened by the 
sounding of whistles or other signals, or the escape of 
steam from its engines, unless it is done wrongfully and 
improperly. 

The usual and proper sounding of whistles or 
other signals22 or the proper escape of steam from 
its engincs23 is not negligence and does not make 


the railroad company responsible for injuries oc¬ 
casioned by horses becoming frightened thereat. 
However, where the employees wrongfully and im¬ 
properly blow the whistle,®* or cause or allow 'steam 
to escape,®5 thereby causing horses to become 
frightened, the railroad company is responsible for 
the resulting injury; and this is especially true 
where the acts are done in violation of statute®® 
or ordinance ®7 The act in letting off steam or blow¬ 
ing a whistle or giving other signals is improper if 
it is unnecessary®® and is done without regard to 
the safety of those passing to or over its crossings 
after its servants are aware of their proximity 
and the fright of their animals,®® or after they 
should, in the exercise of due care, be aware of 
such facts 40 

Autcyniahc discharge of steam. The discharge of 
steam from the automatic steam valve of an engine 
standing in a lawful and proper place, over which 
steam valve the railroad employees in charge of 
the train have no control, cannot be treated as im¬ 
proper or negligent ;4l but if they can control and 
regulate its operation the railroad is liable for harm 
occasioned by their negligent omission to do so,4^ 
although if to regulate it would seriously hamper 
and impair the operation of the railroad failure to 
do so I's not negligence.43 

Signals required by statute. As a general rule 
the blowing of whistles and giving of other signals 
required by statute whereby horses are frightened 
and injury is caused is not negligence for which the 
railroad company is responsible44 unless they are 
given negligently or wantonly 45 However, even 
the giving of the statutory signals may constitute 
negligence if the railroad employees see that ani- 


24. Ind—Bodmers V Baltimore, etc, 
R. Co, 49 N,E. 463, 160 Ind 897 

25- Ind —Rodgers v. Baltimore, etc, 
R Co, suprau 

26. Mass —Kelsey v New York, etc., 
R Co, 63 NE 8, 181 Mass 64 

52 C J. P 260 note 69 

27. Tenn —^Mitchell v. Nashville, 
etc., R Co., 46 SW 337, 100 Tenn 
329, 40 LRA. 426. 

62 C J. p 260 note 70. 

28. ni—Cleveland, etc., R. Co. v. 
David, 106 IlLApp 69. 

29. Ga—^Barton v. Southern R. Co, 
64 SH. 1079, 132 Ga. 841, 22 L R 
A,N.S, 916, 16 AnnCas 1232. 

52 C J. P 260 note 72 

30. Ind.—Cincinnati, etc, R Co v 
Gaines, 4 NB 24, 6 NB 746, 104 
Ind 626, 64 AmR. 334. 

52 C J. P 260 note 73 

31. Ky—Chesapeake, etc, R Co v. 
Ogles, 73 SW. 761, 24 KyL, 2160 

52 C J P 260 note 74. 


' 32. Cal —^Pepper v Southern Pac 
B. Co, 38 P. 974, 106 Cal. 389. 

52 CJ p 260 note 75. 

33. Neb —Omaha, etc, R Co. v 
Brady, 67 NW. 767, 39 Neb. 27. 

52 C J p 260 note 76 

34. Tenn—^Beopple v. Illinois Cent 
R Co, 68 SW 231, 104 Tenn. 420 

52 C J. p 261 note 78. 

35. Okl —Talliaferro v. Atchison, 
etc, R Co. 160 P. 69, 61 Okl. 27. 

52 C J. p 261 note 79 

36. Ga—Georgia R. Co, v. Carr, 73 
Ga 557. 

62 C J, p 261 note 81 

37. eC—^Lindler V Southern R Co, 
66 SB 995, 84 SC 586. 

52 C.J. p 261 note 82 

38. Wis,—^Kalbus V. Abbott, 46 N. 
W. 810, 77 Wis. 621. 

62 C J p 262 note 86 

39. Ill—Wabash, etc, R Co. v. 
Speer, 40 NB 836. 166 Ill. 244. 

62 C J. P 2G2 note 87. 
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40. Tex —^Houston, etc., R. Co v 
Abrahams, CivApp, *40 SW. 1034. 

52 C.X P 262 note 88. 

41. Md —^Duvall v Baltimore, etc, 
R Co, 21 A. 496, 73 Md 616. 

52 C J. p 262 note 83. 

42- Mich—Hinchman v Pere Mar¬ 
quette R Co., 99 NW. 277, 136 
Mich 341, 66 LRA 663. 

52 C.J p 262 note 84. 

43- Ind—^Louisville, etc., R Co. v. 
Schmidt, 33 NB 774, 184 Ind 16. 

N.T —Wilson v. New York Cent., etc, 
R Co., 58 NY.S 617, 41 AppDiv. 
36. 

44. N.D.—iSalewski v. Minnea(polis, 
etc, R. Co. 181 N.W 72, 47 N D. 
64. 

52 C.J. p 262 note 89 

45. ND—Salewski v, Minneapolis, 
etc, R Co, supra 

52 C J p 2G2 note 90. 
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mals will be frightened and can desist from giving 
them consistently with their duty,^® but only m 
the absence of facts tending to show that injury to 
others at the crossing might result.^'^ Whenever 
the train has reached a point where the law re¬ 
quires signals to be given and it is uncertain wheth¬ 
er the train can be stopped before reaching the 
crossing, the signals must be given m spite of the 
known presence of animals.^s 

§ 755. - By Obstructions or Odors on or 

near Tracks 

A railroad company is liable for Injuries arising from 
the fright of horses or other animals occasioned by its 
negligence in placing or leaving ears, trams, or other 
objects at a crossing, including cars or objects emitting 
noxious odors. 

The rule that one who negligently or without 
right places an object naturally calculated to fright¬ 
en horses of ordinary gentleness within the limits 
of a public highway may become liable for in- 
junes arising from the fright of horses occasioned 
by his act in so placing them, discussed in High¬ 
ways § 2S9, applies to railroad companies,^® and 
the negligent placing or leaving of cars, trains, or 
other objects at the crossing of a railway track 
and a public highway so as to extend upon, and 
occupy pait of, the latter and affect horses, renders 
the company answerable for resultant damage 
As to what is negligence on the part of the com¬ 
pany there is authority to the effect that the mere 
position of the cars at such a point is sufficient,®^ 
and likewise to the effect that such conduct in it¬ 
self is evidence of negligence ,®2 and the mere oc¬ 
cupancy of a crossing by cars or engines of a rail¬ 
road is prima facie unlawful and must be explained 


by the company.®^ However, it is usually material 
evidence in establishing the existence of negligence 
that the objects complained of were placed at the 
crossing unnecessarily,®^ and were of a character 
and in a position reasonably calculated to frighten 
ordinarily gentle animals,®® and were left on the 
highway at the crossing for an unreasonable length 
of time,®® and whether a sufficient showing has 
been made to demonstrate that these conditions ex¬ 
isted is a question of fact to be considered with all 
the surrounding circumstances ®'^ 

The courts have quite generally refused to hold 
as a matter of law that the ordinary trains and 
equipment of a railroad company are nuisances 
calculated to frighten ordinarily gentle horse's,®® 
although it has been so held under some circum¬ 
stances ®9 It has been held that an allegation must 
be made that the character and location of the ob¬ 
jects were reasonably calculated to frighten an 
ordinarily gentle horse in order to make out a 
cause of actionbut there is also authority to the 
contrary.®^ If the obstruction under all the cir¬ 
cumstances was calculated to frighten a reasonably 
gentle horse, the fact that the horse which was 
frightened thereby was not of that kind but was a 
spirited animal will not relieve the railroad of lia¬ 
bility,®2 but the driver, if not himself negligent, can 
still recover.®® 

Reasonable duration. In determining whether 
the object has been allowed to stand on the cross¬ 
ing for more than a reasonable time, limitations 
in statutes and ordinances of the length of time 
that trams may remain on crossings have been 
resorted to, any further period being held to be 
unreasonable®^ and any shorter period reasona- 


46. Ind—Nichols v. Baltimore, etc, 
R Co, 70 NE. 188, 71 NE 170, 
33 Ind App 229 

52 C.J. p 262 note 91. 

47. Tex—Gulf, etc., R- Co v. Mil¬ 
ner, 66 SW. 574, 28 Tex Civ App. 
86 . 

48. Ind.—Nichols v. Baltimore, etc, 
R. Co, 70 N E 183, 71 N B 170, 33 
Ind App 229—^Louisville, etc., R. 
Co. V. Stangrer, 32 NE, 209, 34 NE 
688, 7 Ind App 179. 

49. Tex—Texas, etc, R Co v. Mc¬ 
Manus, 38 S.W. 241, 16 Tex-Civ. 
App. 122 

52 C J p 264 note 5. 

50. Ky.—Louisville, etc, R. Co v. 
Blackaby, 111 iS.W. 317, 33 KyL. 
885. 

52 C J P 264 note 6. 

51. NY.—^Borst v Lake Shore, etc, 
R Co, 4 Hun 346, affirmed 66 NY 
639 

52 C.jr. p 264 note 7. 


52, Tex—Texas Cent R Co v Ran¬ 
dall, 113 S.W 180, 61 Tex Civ App 
249—^Pt Worth, etc, R Co v. 
Moms, 101 SW. 1038, 46 Tex.Civ. 
App 696. 

53, Ind—Ohio, etc, R Co v. Trow¬ 
bridge, 26 NE 64, 126 Ind 391 

54, US—Webster v. Chicago, B & 
Q R Co, Mo, 158 P 769, 86 CC.A 
125, 42 L.R,A,NS, 668. 

52 C.!* p 264 note 9. 

65. Iowa—^Hanson v Chicago, etc, 
R Co., 62 NW 788, 94 Iowa 409. 

52 C J. p 264 note 10 

66. Pa.—Pittsburgh Southern R Co. 
v. Taylor, 140 Pa. 306, 49 Am.R 
580 

52 C.J. p 264 note 11. 

57. NC.—^Myers v, Richmond, etc., 
R Co.. 87 N C 845. 

62 C J p 264 note 12. j 

58. BAn—^Atchison, etc, R. Co v. 
Moms, 67 P 837, 64 Kan. 411. 

52 C J. p 264 note 14. I 
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59. Ky —Harvey v. Illinois Cent. R 
Co, 167 SW 876, 159 Ky. 492 

52 C J. p 264 note 15. 

ea Ga—LouisviUe, etc, R. Co. v 
Barnwell, 63 SB. 601, 131 Ga 791 

52 C.J. p 205 note 16 

61. Ind —^Baltimore, etc., R Co \ 
Slaughter, 79 NE 186, 167 Ind 
330, 119 Am SR, 603, 7 L R A ,N S , 
597—Cleveland, etc., R. Co, v Wv- 
nant, 17 NE. 118, 114 Ind 625, 5 
AmS.R. 644 

62. Ind—^Baltimore, etc, R. Co v 
Slaughter, 79 NE 186, 167 Ind 
330, 119 Am SR. 693, 7 L R.A.,N S , 
697 

Kan.—Missouri Pac. R. Co. v. Clark, 
App, 49 P. 799. 

63. Ind—Baltimore, etc, R. Co v 
Slaughter, 79 NE 186, 167 Ind 330, 
119 Am S R. 603, 7 L R.A ,N S., 697 

64. Ga—Central R Co. v. Curtis. 13 
S.E 767, 87 Ga 416. 

52 C.J p 265 note 20. 
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ble,^® and there is authority that the mere fact 
of remaining thus in excess of such designated 
period IS 'sufficient to show negligence.®^ On the 
other hand, violation of such a statute has been 
said to be evidence of negligence only.®7 

Necessity. In determining whether the obstruc¬ 
tion was necessary, it is no defense to the railroad 
company to show that it had no other grounds or 
•switch tracks available on which to place the cars 
which caused the fright and, conversely, a 
showing that there were at the time other prem¬ 
ises available is not conclusive that there was no 
necessity for the placing of the cars or equipment 
on the crossing 

Place of location. The public right is not lim¬ 
ited to the traveled part of the highway at the 
cro&'sing,'^® and an object placed by a railroad com¬ 
pany at any point whatsoever within the limits 
of the highway may be an obstruction for which 
it is liableA distinction is recognized between 
the liability of a railroad for fright occasioned by 
objects on the highway and that occasioned by those 
near but not on it,'^^ since the company has a right 
to place and leave its cars on tracks or private 
grounds for any length of timers and is liable only 
for negligence m doing so 

Private crossings. The responsibility of a rail¬ 
road ‘is not any different for leaving objects cal¬ 
culated to frighten horses on or near private cross¬ 
ings than with respect to public crossings,*^® ex¬ 
cept that, where the railroad maintains the crossing 
and permits the public to use it, the company is 
free from liability for obstruction at any portion’s 
of it other than the traveled part.'^® 

Bridge crossing. A railroad is liable for injuries 
from fright occasioned by obstructions on a high¬ 


way bndge crossing its track under circumstanc¬ 
es such as would impose liability if a grade cross¬ 
ing were involved 

Act of third person. The liability of a railroad 
for injuries from animals taking fright at objects 
on or near the -highway does not extend to situa¬ 
tions where the object is thus placed by third per¬ 
sons not under its control or direction's unless 
they did so at the suggestion and with the knowl¬ 
edge of its employees ,79 nor does such liability 
extend to other situations where the object is placed 
there without fault on the part of the railroad com¬ 
pany®® However, the railroad company is liable 
when, in either of the above situation's, it has al¬ 
lowed the ternfjnng object to remain for an unrea¬ 
sonable length of time®i after it knows or should, 
in discharging its duties, know of its presence on 
or near the tracks.®^ 

Offensive odors. Independently of statute, a rail¬ 
road is liable for leaving its cars so near a cross- 
4ng as to frighten passing animals by noxious odors 
if such conduct is negligent,®® or for permitting a 
carcass to remain upon its right of way and emit 
offensive odors near a highway when such odors 
cause fright and injury.®^ 

§ 756. Willful, Wanton, and Unauthorized 
Acts 

a. Willful or wanton acts 

b. Unauthorized acts 

a. WiUful or Wanton Acts 

Where the servants or employees of a railroad com¬ 
pany are QUilty of wantonness or willfulness m inflicting 
an injury at a railroad crossing, the railroad is liable 
therefor notwithstanding contributory negligence on the 
part of the person injured. 

Where the servants or employees of a railroad 


65. lU.—Chicago Great Western K 
Co V. Kenyon, 70 IllApp. 667. 

Mich—^Toung v. Detroit, etc, R Co, 
23 NW 67, 66 Mich. 430. 

66. Ga—Central R Co v Curtis, 
13 SH 767, 87 Ga 416. 

Mich —^Toung v Detroit, etc, R Co , 
23 NW 67, 56 Mich *430 

67. NT.—^Burns v. Delaware, etc, 
R. Co , 96 N.T a 609, 110 App Div 
592. 

68. NC—^Harrell v Albemarle, etc, 
R. Co., 14 SE. 687, 110 NC 216 

69. Ill.—Chicago Great Western R 
Co, V. Kenyon, 70 Ill.App. 667 

70. Ky.—^Harvey v Illinois Cent R 
Co. 167 SW. 876. 169 Ky 492. 

71. Ga—Central R Co. v. Curtis, 13 
S E 767, 87 Ga 416. 

62 C J. p 266 note 27. 
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72. Miss—^Vicksburg, etc, R. Co. v 
Alexander. 62 Miss 496 

62 C J p 266 note 28 

73. Del—Kyne v Wilmington, etc,, 
R Co, 14 A 922, 13 Del 186 

74. N D —^Rozell v Northern Pac. B 
Co, 167 N.W 489, 39 ND. 475. 

62 C J p 266 note 30. 

75. Tex—Texas, etc, R. Co. v. Mc¬ 
Manus, 38 SW. 241, 16 Tex Civ 
App 122 

62 C.J p 266 note 31 

76. Iowa —O'Donnell v Chicago, etc, 
B Co, 28 NW 464, 69 Iowa 102, 

77. Mo—Golden v Chicago, etc, B 
Co, 84 Mo App. 59 

62 C J. p 265 note 33. 

78. NT—^Burns v Delaware, etc, 
R Co. 101 NTS. 226, 116 App Div 
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62 C J p 266 note 34 
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80. Ky.—^Louisville, etc., R Co v. 
Armstrong, 106 SW. 473, 127 Ky. 
367, 32 Ky.L 262 

52 C J p 266 note 36. 

81. Ky —^Louisville, etc, R Co v. 
Armstrong, supra 

62 C J. p 266 note 37 
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strong, 105 S.W. 473. 127 Ky. 367, 
32 Ky.L 262. 
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SC 85. 
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company are guilty o£ wantonness or willfulness 
in inflicting an injury at a railroad crossing,85 or, 
in some instances, “gross negligence,”86 the rail¬ 
road company is liable therefor, notwithstanding 
contributory negligence on the part of the person 
injured.87 In order to constitute willfulness or 
wantonness the railroad employees must have done 
the negligent acts with the knowledge and con¬ 
sciousness that injury would probably result;88 and 
a formed intent to injure or kill is not essential.88 

Whether or not the conduct of a company’s serv¬ 
ants in a particular case amounts to willfulness or 
wantonness®® or “gross negligence”®^ depends on 
the arcumstance® of the case. Thus the injuiy may 
be wantonly or willfully inflicted by running a train 
at a high or unlawful rate of speed and without 
giving the proper signals, when approaching a 
crossmg over a much traveled street or highway, 


and where the view is obstructed®2 and the engineer 
saw or might have seen the person injured, and 
prevented the injury,®® or by sending cars across a 
public crossing, under no control, and without pre¬ 
cautions or warnings,®^ or by unnecessarily blow¬ 
ing the whistle, when it is apparent to those in 
charge of the engine that horses at the crossing 
will become frightened thereat ®5 However, mere 
knowledge of the proximity of a team is not con¬ 
clusive evidence of willfulness in blowing the whis¬ 
tle, notwithstanding the whistling is needless ®6 

An injury is not deemed wantonly or willfully 
inflicted by the mere fact that the company’s serv¬ 
ants did not exercise such care as very prudent 
men take of their own concerns,®7 or that the rail¬ 
road was violating a statute or ordinance,®8 or that 
the train which inflicted the injury was being run 
in violation of a statute or ordinance,®® as at an 


85. Ala —^Birzningrham, etc., R. Co 
V. Gerganous, 37 6o. 929, 142 AJa 
238. 

Tex.—^Texaa, etc, “R. Co. v. Hill, 9 
SW 351, 71 Tex. 461. 

Liability of master for willful or 
malicious acts of servant generally 
see Master and Servant § 572 

86. Mich.—Goldman v. Grand Trunk 
Western Ry. Co, 283 N.W 683, 287 
Mich 289—Adams v. Grand Trunk 
Western R. Co., 233 N.W. 331, 262 
Mich 326 

87. fCJS.—Witiak v. Delaware & H. 
R. R Corp, CCAPa., 153 F.2d 379 

Ala—^Highland Ave, etc., R. Co. v, 
Maddox, 13 So 615, 100 Ala 618. 
Mich—Goldman v. Grand Trunk 
Western Ry. Co, 283 N.W 683, 
287 Mich. 289—Adams v. Grand 
Trunk Western R. Co., 238 NW. 
331. 252 Mich. 826. 

Nev.—Cox V. Los Angeles db S L. R. 
Co.. 56 P2d 149, 56 Nev. 472. re¬ 
hearing denied 58 P.2d 373, 56 Nev. 
610. 

52 C J. p 266 note 43. 

Simple negligence of injured person 
Where guest in automobile which 
was ditched to avoid collision with a 
standing train which was blocking 
the crossing at night, was guilty of 
no more than simple negligence in 
failing to observe the crossing or to 
pay attention to the operation of the 
automobile, such negligence would 
not bar a recovery against the rail¬ 
road if it was guilty of wilfulness 
and wantonness in blocking the 
crossing —Crapse v. Southern Ry 
Co, 21 SE2d 737. 201 S.C. 176. 

88. Ala —^Rothrock v Alabama Great 
Southern R. Co, 78 So. 84, 201 Ala. 
308 

52 C.J. p 267 note 44. 

^Subsequent negligence” dlstln- 
gmshed 

(1) Where engineer hae ^actual np- 


tice of peril, ‘"subsequent negligence*" 
consists of inadvertent failure prop¬ 
erly to use all available means 
known to skillful* engineers to avoid 
accident, while “wantoimess** in¬ 
volves knowledge of consequences, 
and reckless disregard thereof, ac¬ 
companying failure properly to use 
such means —Southern Ry Co. v 
Diffley, 153 So. 746, 228 Ala. 490. 

(2) “Subsequent negligence*' gen¬ 
erally see infra § 814. 

89. Ind—Cleveland, etc, R. Co v 
Starks, App, 89 N B. 602, rehear¬ 
ing denied 91 NB. 565. 

52 C.J. p 267 note 45 

9a Mass.—Washburn v. XTnion 
Freight R. Co, 142 N.E 79, 247 
Mass 414. 

52 C.J. p 267 note 46. 

Willful, wanton, or gross negligence 
as question for jury see infra § 
884. 

Conduct held not willful or wanton 

(1) Allowing freight cars to re¬ 
main on highway crossing.—Cox v 
Los Angeles & S L R Co., 66 P.2d 
149, 66 Nev 472, rehearing denied 
68 P2d 373, 66 Nev. 510. 

(2) Other facts held not to consti¬ 
tute willfulness or wantonness see 
52 CJ. p 267 note 46 [b], 

Violation of ordinance forbidding 
backing of train across street with¬ 
out lookout on rear was a circum¬ 
stance for consideration of jury.— 
Birmingham Belt R. Co v. Watkins, 
146 So 279, 226 Ala. 197. 

Wantonness is not precluded by 
the fact that signals were given 
where engineer of tram approaching 
crossing had actual notice of dece¬ 
dent's peril —Southern Ry Co v 
Diffley. 163 So 746, 228 Ala 490. 

91. Mich.—Adams v. Grand Trunk 
Western R Co, 233 N.W. 331, 262 
Mich. 326. 


Conduct held not “gross negligence”' 
Failure to keep watchman at 
crossing was not gross negligence 
with respect to injury to boy at¬ 
tempting to cross between cars — 
Adams V Grand Trunk Western R 
Co, supra 

92. Ill—^Elgin, etc, R Co v. Duf¬ 
fy, 61 NB 432. 191 Ill. 489. 

62 C J*. p 268 note 47 
Reasonable anticipation of presence 
of persons 

Where the trainmen have reason 
to believe there are persons in ex¬ 
posed positions on the track, a reck¬ 
less indifference will be imputed to* 
the trainmen where they run the 
train at a high rate of speed and 
without signals of approach —South¬ 
ern Ry. Co. V Diffley, 163 So, 746, 
228 Ala 490—Central of Georgia Ry. 
Co V. Pope, 127 So. 836, 221 Ala 
146. 

93. Ala.—<jreorgia Cent R. Co v. 
Partridge, 34 So. 927, 136 Ala. 687. 

94. Micb—Schindler v Milwaukee, 
etc., Rl Co., 49 NW. 670, 87 Mich. 
400. 

62 C.J. p 268 note 49. 

95. Tex,—Gulf, etc, R. Co. v. Box. 
17 SW 876. 81 Tex 670 

96- Ill.—Wabash R Co v. Speer. 40* 
NB. 835. 166 Ill 244. 

97. Ind—Evansville, etc, R. Co. v ^ 
Lowdermilk, 16 Ind 120. 

98. US—Gulf. M. & O R Co. v 

Pi-eund. CAMo.. 183 F 2d 1006, 
certioreu*! denied liYeund v. Gulf, 
M & O. R Co, 71 set 280, 340 
tl. S. 904, 96 L.Bd - 

99. Ala.—Southern ]ft. Co v. Shel¬ 
ton, 34 So 194, 136 Ala 191. 

62 C.X p 268 note 68. 
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unlawful rate of speed^ or without giving the 
proper signals ,2 or that the tram approached and 
passed a public crossing at a high^ or excessive^ 
rate of speed, without ringing the bell or sounding 
the whistle.6 Moreover, the starting of a stand¬ 
ing train while a person is attempting to climb be¬ 
tween the cars is not itself wantonne'ss or will¬ 
fulness® unless the employees of the railroad com¬ 
pany have notice at the time that he is in a posi¬ 
tion where such movement of the cars will be very 
dangerous ^ 

b. XTnauthoiized Acts 

A railroad company is liable for injury resulting from 
the act or omission of an employee, even though such 
act or omission is unauthorized, provided it is Is within 
the general scope of his employment; and under certain 
conditions It may even be liable for the negligence of one 
<not its employee. 

Where an act or omission of a railroad employee 
which cau'ses an injury at a crossing is within the 
general scope of hi® employment, the company is 
responsible therefor notwithstanding the particular 
act or omission is unauthorized^ and notwithstand¬ 
ing it is done wantonly or maliciously ^ However, 
unless the company expres'sly or impliedly assents 
thereto,^® it is not responsible for unauthorized 


acts or omissions not within the general scope of a 
servant’s employment and the mere fact that 
such servant was retained in its employ’-ment after 
the accident does not constitute a ratification of his 
act 12 

Negligence of one not its employee. A railroad 
company may be liable for damages resulting from 
the negligence of one not its employee where it 
has, without objection and with notice, actual or 
constructive, permitted such person to engage in 
practices dangerous to those in proximity to its 
track and to whom the railroad owes the duty to 
protect from injury,without taking precautions 
against injury resulting from such acts.^^ 

§ 757. Proximate Cause of Injury 

a. In general 

b. Concurrent and intervening causes 
a. In General 

A railroad company will not be responsible for an in¬ 
jury at a railroad crossing unless it Is guilty of a wrong¬ 
ful act or omission which is the proximate cause of the 
injury. 

In accordance with general rules as to proximate 
cause, and their qualifications and limitations, as 


1. Mo—Schmidt V Missouri Pac. R 
Co„ 90 SW 136, 191 Mo. 216, 3 
LiRA.NS, 196 
52 O J. p 268 note 54. 

a. US—Gulf, M. & O, R. Co V 
JS^reund, C.A Mo., 183 P.2d 1005, 
certiorari denied Freund v Gulf, 
M. & O R Co, 71 S Ct 280, 340 U 

S. 904, 95 LBd - 

Ala—^Hig-hland Ave, etc, R Co. v. 

Maddox, 13 So. 615, 100 Ala 618. 
Conn.—^Plscitello v. New Tork, N 
H. & H. R. Co, 166 A 61, 116 Conn, 
638 

111—^Miles V. American Steel Found¬ 
ries, 23 NB2d 764, 302 Ill App 
262 

jviass —^Kenney v. Boston & M R R., 
17 NE!2d 103, 301 Mass. 271. 

52 C J p 268 note 65. 

3. Ala —Southern Ry Co v Dif- 
fley, 163 So 746, 228 Ala 490 
III —^Provenzano v. Illinois Cent. R 
Co., 191 NB 287, 367 Ill 192. 
Paartlotilar speed held not wanton 
oondnot 

Twenty-flve to forty-five miles per 
hour over grade crossing within city 
limits—Kitchell v Chicago & I. M. 
Ry. Co., 2 N.B2d 164, 286 HIAPP. 
368. 

Facticiilar speed held not "gross neg¬ 
ligence” 

Forty to fifty miles per hour in 
approaching crossing, in conjunction 
with failure to give proper crossing 
signalSr-^Goldman v. Grand Trunk 


Western Ry. Co, 283 N.W. 683, 287 
Mich. 289. 

4 . Ill—^Trumbo v Chicago, B. & Q. 
R Co,, 59 N.E2d 92, 389 Jlh 213. 

5. Ill—^Provenzano v Illinois Cent. 
R Co, 191 NE, 287, 367 III 192. 

6. Ill —Chicago, etc, R. Co. v Suro- 
wieski, 67 Ill App 682 

Kan —^Missouri Pac. R. Co. v. Cooper, 
45 P 687, 67 Kan. 185. 

7. Ill.—Chicago, etc, R, Co. v. Suro- 
wieski, 67 Ill App 682 

Kan—Missouri Pac, R. Co. v. Cooper, 
45 P. 687, 57 Kan 186. 

8. La—^Black v. Rock Island, etc, 
B Co, 51 So. 82, 126 La. 101, 26 
LBA,NS, 166. 

52 C J p 268 note 59 
Liability of master under doctrine of 
respondeat superior for acts of 
servant generally see Master and 
Servant § 670 

motorist to ozoss; collision 
with truck 

Railroad was liable for trainman’s 
negligence in signaling motorist to 
proceed across street crossing, re¬ 
sulting in collision of motorist with 
truck, if committed in prosecution of 
trainman's business with railroad, 
although railroad had limited train¬ 
man’s duty to attending to tram and 
to seeing that tram did not injure 
any one at crossing —^Louisville & N. 
R Co V Ellis, SB. 569. 64 Ga. 
App. 783. 


d. Tenn—^Nashville, etc., R Co. v 
Starnes, 9 Heisk. 2, 24 Am.R. 296 
52 C J. p 269 note 60. 

10- Mich —^Peck v. Michigan Cent 
R Co, 23 N.W 466, 67 Mich. 3. 

11. Cal.—^Reger v Southern Pac 
Co, 210 P 971, 59 Cal.App 313 

52 C.J. p 269 note 62. 

12. CaJ.—^Reger v. Southern Paa 
Co, 210 P. 971, 69 Cal App 313. 

12. Ark —Missouri Pac. R. Co. v. 
Newton, 168 SW2d 812, 206 Ark 
353. 

Postal clerk 

Ark—^Missouri Pac. R. Co. v. New¬ 
ton, supra 

14. Pa,—Cusatis v. Lehigh Valley 
R Co. 31 A 2d 672, 162 Pa,Super, 
193. 

Unset derailing device 
Where railroad conductor, after 
placing coalcar on downgrade siding 
for brewery, left unlocked a set de¬ 
railing device maintained on siding 
although he knew that car would be 
moved by brewery workmen, and car 
after passing through unset derail¬ 
ing device collided with plaintiff’s 
truck at a private crossing after 
brewery workmen lost control of car 
in moving it to complete unloading; 
railroad was under duty to have the 
device in operation, and was charge¬ 
able with knowledge that car would 
be moved by others t h a n its own em¬ 
ployees.—Cusatis V, Lehigh Valley R. 
Co., supra. 
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discussed in Neghg-ence §§ 103-115, even though a 
railroad company is guilty of a wrongful act or 
omission, m order to hold it responsible for an 
injury sustained at a railroad crossing on that 
ground it must appear that such act or omission is 
the proximate cause of the inj*ury,i5 but where the 
negligence of the railroad or its operatives is the 
proximate cause of the damage the railroad is lia¬ 
ble therefor.i® Whether or not the negligence of 
the railroad company is to be deemed the proxi¬ 
mate cause of the injury is to be determined from 
a consideration of all the facts and circumstances 
Certainly, in the absence of any wrongful act or 
omission on the part of a railroad company or its 
servants, such company is not responsible for an 
injury which is the result of accident alone, of 
the act or omission of a third person,l9 or of any 
other cause for which it is not responsible.^o 

Anticipated^ natural, and probable consequences. 
In accordance with general rules and subject to ap¬ 
plicable qualifications and limitations, discussed in 
Negligence §§ 108, 109, m general the railroad com¬ 
pany may not be charged with liability where the 


injury was not a natural and probable consequence 
of the act or omission complained of^i and one 
which men of ordinary prudence ought reasonably 
to anticipate might probably occur as a result of 
the alleged wrong.23 In order to charge the rail¬ 
road company, however, it is sufficient, provided 
all other elements of liability are present, if the 
injury is the natural and probable consequence of 
the wrongful act or omission ;23 and it is not neces¬ 
sary that all details leading up to the injury,24 
or the particular inj'ury,^^ should be foreseen. 

Negligence per se; violation of statute or ordi¬ 
nance, Even though the act or omission of the 
railroad is negligence per se,26 as where a statute 
or ordinance has been violated,^^ civil liability gen¬ 
erally cannot be predicated thereon unless such 
breach is the proximate cause of the inj’ury and 
damage or substantially contributes thereto How¬ 
ever, it has also been held that defendant’s fail¬ 
ure to observe statutory precautions renders it lia¬ 
ble even though such failure was not the proximate 
cause of the injury and even though the negligence 
of plaintiff was the direct and proximate cause.2S 


15- nj S —^Hart v, Wabash R Co , 
CAInd, 177 F.2d 493—Constantine 
V Pennsylvania R Co, C C 4 Ind , 
114 F2d 271—^Lewis v Thompson, 
DC La, 47 F Supp. 435 
Ga—Southern Ry Co v Alexander, 
2 SE2d 219, 69 GaApp 853— 

Crawford v. Western & A R. R, 
179 BE. 853, 61 GaApp 150 
Idaho —Wlufldn v Union Pac R Co, 
89 P2d 640, 60 Idaho 141 
Ky.—^Louisville & N R Co v Jack- 
son, 161 SW2d 386, 286 Ky 595. 
La—^Bleazar v Illinois Cent R Co, 
App , 24 So 2d 387—Murray v Ya¬ 
zoo & M V R Co, App, 183 So 
643, rehearingr denied 184 So 413— 
Cuccia V Gulf, M. & N R Co, 
App, 180 So. 518. 

ISdass—Copithom v. Boston & M R 
R, 17 NB2d 713, 301 Mass 610 
Mo—^Thrower v, Henwood, 173 S. 

W.2d 861, 851 Mo 663. 

Ohio—Cobb V. Bushey, 89 NE2d 
466, 152 Ohio St. 336. 

Wis—^Umlauft v. Chicago, M, St P. 
& P. Ry. Co, 289 NW. 623, 233 
Wis 391. 

52 0 J p 269 note 69. 

Wrongful act or omission, must he 
substantial factor in producing the 
injury—New Orleans & N B R Co 
V. Burge, 2 So.2d 826, 191 Mass 303 
Accident sUbseqLuent to collision 
Where motorist drove away ap¬ 
parently unhurt after crossing colli¬ 
sion but later experienced headache 
which was allayed by sedatives and 
subsequently while driving another 
automobile lost consciousness and 
collided with telephone post, but 
there was no proof of cause of un¬ 


consciousness, no causal connection 
existed between crossing collision 
and collision with telephone post so 
as to impose any liability on lailroad 
company for second collision even if 
first collision was caused by rail¬ 
road's negligence—St Louis South¬ 
western Ry Co of Texas v Barr 
Tex Civ App, 148 SW,2d 924, eiror 
dismissed, judgment correct. 

16. Ala —Alabama Great Southern 
R Co V Moundville Motor Co, 1 
So 2d 305, 241 Ala 633 

Tenn—Southern Ry. Co. v. Buskill, 
10 Tenn App 1 

17. Va—Atlantic Coast Line R Co 
V. Church, 92 S B 905, 120 Va 725 

Proximate cause as question of law 
or fact see infra § 885 

18- Ill —Shaw V Chicago & B I R 
Co, 76 NB2d 61, 332 III App 286 

52 C J p 269 note 65 
Contributory negligence as proximate 
cause of injury see infra § 809 
Injury preventable notwithstanding 
negligence of person injured see 
infra § 814 

19- Miss —^Illinois Cent R. Co v 
Bloodworth, 146 So 333, 166 Miss. 
602. 

Tenn—Nashville, C. & St L Ry v. 

Perry, 13 Tenn App 268 
52 C J p 269 note 66 

20. Fla—^Bagdad Land, etc, Co v 
Moneyway, 86 So 687, 80 Fla. 784 
62 C-J. p 269 note 67. 

21- Ark —^Missouri Pac R Co. v 
Richardson, 47 SW2d 794. 186 Ark 
472. , 


La—Bordenave v. Texas & N O. R 
Co, App, 46 So 2d 525 
Vt —Meyette v Canadian Pac Ry. 

Co, 6 A 2d 33, 110 Vt. 345. 

62 C J p 270 note 72. 

22. La—Bordenave v. Texas & N. 
O R Co, App, 46 So 2d 625. 

62 C J. p 270 note 73. 

23. Mo—^Fowler v. Missouri, K & 
T. R Co, 84 SW 3d 194, 239 Mo 
App 5G1 

Tex —^Missoun-Kansas-Texas R Co. 
of Texas v McLain, 126 SW2d 
474, 133 Tex 484 
62 C J p 270 note 74. 

24. Ind —Cleveland, etc, R. Co v. 
Clark, 97 NE 822, 51 Ind App. 392 

Tex—Mis&oun-Kansas-Toxas R Co. 
of Texas v McLain, 126 SW2d 
474, 133 Tex 484, 

25. Mo.—^Fowler v Missouri, K & 
T R Co. 84 SW3d 194, 229 Mo 
App. 661. 

Tex —Missouri-Kansas-Texas R Co. 
V. McLain, 126 SW2d 474, 133 Tex. 
484 

62 C J p 270 note 76. 

26. Kan —^Richards v Chicago, R 
I & P Ry. Co, 139 P,2d 427, 167 
Kan 378—Griffith v Atchison, T 
& S. F Ry Co, 296 P. 687, 132 
Kan 282 

27- Kan —^Richards v Chicago, R. 
I & P. Ry Co, 139 P2d 427,'167 
Kan 378—Griffith v Atchison, T 
& S, IP. By Co,. 295 P. 687, 132 
Kan 282. 

28. Tenn—^Lomsville & N R. Co. v. 
Ross, 2 Tenn.App. 384. 
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Improper operation in general. While the rail¬ 
road company is liable where the improper opera¬ 
tion of a train by its trainmen is the proximate 
cause of the injury and the other elements of lia¬ 
bility are present,29 the rule is otherwise where 
the negligent operation is not the proximate 
cause 30 Thus, even if the length of the train was 
so great as to constitute an extraordinary hazard 
or itcghgence it is immaterial if there w'as no causal 
connection between it and plaintiff’s injuries when 
the vehicle he was riding in was struck by the 
tram at a crossing 3i 

Unlazvful laying of tracks The mere fact that 
the railroad company failed to obtain a franchise or 
the consent of certain public officers to lay its tracks 
across a public highway may not be regarded as the 
proximate cause of a collision at a crossing.32 

h. Ooncurrent and Intervening Causes 

Where contributory negligence !s not involved, a rail¬ 
road company may be liable where its wrongful act or 
omission concurs with another cause to constitute the 


proximate cause of the Injury; but the company Is not 
liable where there is an intervening efficient cause for 
which It IS not responsible and which it could not rea¬ 
sonably anticipate. 

In accordance with general rules and subj’ect to 
applicable qualifications and limitations, discussed 
in Negligence § 110, where contributory negli¬ 
gence is not involved, the wrongful act or omi's- 
sion of the railroad company need not, in order to 
render it liable, be the sole cause of the injury 3® 
Thus the company may be liable where sudi act 
or omission concurs with another cause or other 
causes than a fault chargeable to the person sus¬ 
taining the injury to constitute the proximate cause 
of the injury,34 as, for example, where its wrong 
concurs with a lawful act on its part,3 5 or with an 
event or condition over which the railroad com¬ 
pany has no control,36 such as the act or omis¬ 
sion of a third person,37 and this is so where 
the concurring negligence is that of the driver of 
the vehicle which was damaged38 or in which the 
injured person was riding 39 In such case both 


29. Miss—Davis v. Thomas, 89 So 
907, 127 Miss 174 

62 C J p 270 note 77 
ZSngliieeT’s nesrllgeaoe after disoovery 
of ponl 

Mont—^Pollard v. Oreiron Short Line 
R. Co, 11 P,2d 271, 92 Mont 119 

30. Conn —^Elliott V New York, etc, 
R Co, 80 A 283, 84 Conn 444. 

52 C J. p 270 note 79 
ralliixe to give warning before start¬ 
ing train 

In action for injuries sustained in 
attempt to cross through a train 
which has blocked public crossing 
for longer than statutory period of 
five minutes, inquiry must be direct¬ 
ed to whether failure to perform 
duty of giving required warning be¬ 
fore starting train was proximate 
cause of injury.—Illinois Cent R 
Co V. Thomason, 156 S W 2d 192, 
288 Ky. 386 

Acts or omissions held not proximate 
cause 

(1) Failure of locomotive engineer 
to observe automobile approaching 
private crossing on dirt road—^Lock¬ 
hart V Missouri Pac B. Co., La App, 
153 So 677. 

<2) Failure to give notice that 
train was blocking crossing—Cole¬ 
man V. Chicago, B & Q R. Co., 6 N 
E 2d 103, 287 I11.APP, 483. 

<3) Permitting tram to leaye ahead 
of schedule.—Truelove v Durham & 
S Ry Co. 24 SF.2d 637, 222 N.C 
704. 

(4) Other acts or omissions see 62 
C J. p 270 note 79 [a]. 

31. TT.S—Lewis v Thompson, D.C 
‘ La., 47 F.Supp. 436. 


32. Or—Corpus Juris cited in Bur¬ 
roughs V Southern Pac. Co, 66 P 
2d 1146, 1148, 163 Or 431 

Tgx —Smith V Galveston-Houston 
Electric R Co, Civ App, 2G5 SW 
267, reversed on other grounds, 
Com App, 277 SW 103. 

33. U S —^Miller v. Union Pac R 
Co , Mo . 64 S Ct 172, 290 U S 227, 
78LBd 286 

Mo—^McFetridge v Kurn, App, 125 
SW2d 912. 

52 C J p 270 note 83. 

Contributory negligence as concur¬ 
rent cause see supra § 810 

34. UjS—^M iller v. Union Pac R 
Co, Mo, 64 S Ct 172, 290 U.S 227, 
78LEd 285 

Ala.—^Alabama Great Southern R 
Co. V Moundville Motor Co., 4 So 
2d 305, 241 Ala 633—^Roberts v 
Louisville & N. R Co, 186 So. 457, 
237 Ala 2G7 

Mo—^Corpus Juris cited in Whitaker 
V Pitcairn, 174 SW2d 163, 168— 
McFetridge v. Kurn, App., 125 SW. 
2d 912. 

62 C J p 270 note 84. 

35. S C —Thompson v Seaboard Air 
Line R Co, 62 SE 396, 81 SC 
833, 20 LRA,NS, 426 

62 C J P 270 note 85 

36. Miss—Columbus, etc, R Co. v. 
Lee,! 115 So. 782, 149 Miss 543 

62 C J. p 270 note 86 

Fright or unmanageableness of ani¬ 
mal see infra § 762 

icyi streets 

U.S—^Pennsylvama R Co v Acker- 
son, C A.Mich, 183 F 2d 662 

37. N J.—^Brower v New York Cent, 
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etc, R Co. 103 A 166. 91 NJ.Law 
109, 1 ALR 734 
52 C J. p 270 note 87. 

Degree of negligence not to be mea¬ 
sured 

The degree of contributing negli¬ 
gence of the two wrongdoers is not 
to be measured or apportioned, the 
only question being whether the neg¬ 
ligence of the railroad directly 
caused or contributed in any manner 
to the collision or to the injuries in¬ 
flicted —^Dixon V Wabash R Co, Mo 
App, 198 SW2d 395 
Loose gravel under railroad bridge 
Pact that railroad had not placed 
loose gravel on highway in under¬ 
pass would not relieve railroad of 
liability for maintenance of bridge 
and underpass in unsafe condition 
—McPetiidge v Kurn, Mo App, 125 
SW2d 912. 

38. Ala —Alabama Great Southern 
R Co V Moundville Motor Co, 4 
So 2d 305. 241 Ala 633. 

39- US—^Miller v. Union Pac R 
Co , Mo , 64 S Ct 172, 290 TJ S 227. 
78 L Ed 285—Baltimore & O. H 
Co V. Saunders, CC.AWVa, 159 
P.2d 481—Southern Pac Co v 
Kauffman, C C ACal, 60 F 2d 169 
Ala—Alabama Power Co. v, McGe- 
hee, 154 So. 105, 228 Ala 505. 

Ark—Missouri Pac R. Co. v. IFrye, 
214 SW.2d 495, 214 Ark 92—Mis¬ 
souri Pac R Co V Hare, 108 SW 
2d 677, 194 Ark. 441. 

Cal —^Peri v Los Angeles Junction 
Ry, 137 P2d 441, 22 Cal 2d 111. 
Ga.—^Atlanta, B & C Ry Co. v. 

Loftin, 21 S E 2d 290, 67 Ga.App. 
i 2d 601—^Pollard v Roberson, 6 S. 
i E2d 207, 61 GaApp. 472—Pollard 



I 757 


BAILEOABS 


74 C.J.S. 


tort-feasors will be jointly and severally 
So also several wrongful acts or omissions of 
the railroad company may concur to constitute the 
proximate cause.^i 

Intervening cause. In accordance with general 
rules and subject to applicable qualifications and 
limitations, discussed in Negligence § 111, where 
there is an intervening efficient cause for which the 
railroad company is not responsible, and the oc¬ 
currence of which could not reasonably be antici¬ 
pated, the company may not be held liable on the 
theory that its wrongful act or omission was the 
proximate cause.^^ Thus the railroad is not liable 
where the sole proximate cause of the injury is 
the act or omission of a third person, as where 
it IS the negligence of the driver of the motor ve¬ 


hicle in which the injured person was riding 44 
However, the act or omission of the railroad com¬ 
pany need not be the immediate cause of the in¬ 
jury, or the nearest in point of time or sequence 
of events ,45 and, if such act or omission is the 
last event contributing to the injury without which 
the injury would not have occurred, such act or 
omission is the proximate cause of the injury,46 
even though some other incidental cause epsues, 
without contributory negligence on the part of the 
person sustaining the injury, which may in some 
degree aid m inflicting the injury.47 So, where an 
intervening cause is not such as breaks the se¬ 
quence or chain of events following the railroad 
company’s wrong,46 as, for example, where the 
occurrence of the intervening cause might reasona¬ 
bly be anticipated,49 or is set in motion by the 


v. Gorman, 182 S.E 678, 52 Ga.App 
127. 

Iowa—^Reysack v. Joyce, 3 N'W2d 
635, 232 Iowa 415—Wright v Chi¬ 
cago, R I. & P. R Co, 268 NW 
915, 222 Iowa 583. 

Mich—^Wiles V New York Cent R 
Co., 19 NW.2d 90, 311 Mich 540 

Minn—^Munkel v. Chicago, M, St P 
& P R. Co, 278 NW. 41, 202 Minn 
264. 

Miss —^Mississippi Cent R Co. v 
Alexander, 152 So 663, 169 Miss. 
620 

N H.—Whipple V, Boston & Maine R 
R, 7 A.2d 239, 90 N.H 261. 

NC—^Henderson v. Powell, 19 SB 
2d 876, 221 NG. 239—Smith v At¬ 
lantic & T. Ry. Co, 156 S.E. 608, 
200 N.C. 177. 

62 CJ p 270 note 87 [a]. 

40. U.S.—Baltimore & O. R. Co. v 
Saunders, CC.A.W.Va, 169 F2d 
481. 

41. Ky.—Chesapeake, eta, R. Co v 
Boren, 269 SW. 711, 202 Ky. 348 

62 ax p 271 note 88 

42. Ill.—Shaw V. Chicago & B. I. R. 
Co., 76 N.B 2d 61, 332 IlhApp. 286. 

Mo—•Williams v, Thompson^ App, 
166 S W.2d 786. 

Vt—Meyette v. Canadian Paa Ry 
Co., 6 A.2d 33. 110 Vt. 345. 

Wis —Pai^terson v. Chicago, St. P„ 
M & O. Ry. Co., 294 N.W 68, 236 
Wis 205. 

52 C J p 271 note 90. 

43- HI—Shaw V Chicago & B I R 
Co, 76 NE2d 51, 832 lUApp. 286. 

62 C J p 271 note 91. 

44, US—Carter v. Pennsylvania R 
Co, C A Ohio, 172 F2d 621—Van 
Allen V. Atlantic Coast Line R Co., 
CCAFIa, 109 F2d 780—Probert 
v Chicago, I & L Ry Co, C.CA 
HL, 93 F.2d 269—Walton v. Ore¬ 
gon Short Line R. Co, CCA Idaho. 
60 F.2d 362—Lewis v Thompson. 
I>C.La., 47 FSupp 436. 


Ala—^Roberts v, Louisville & N R 

I Co, 186 So. 457, 237 Ala 267 

Conn —Corpus Juris cited in Ferine 
V Palmer, 62 A 2d 433. 436, 133 
Conn. 463. 

Ga—Evans v. Georgia Northern R 
Co. 62 SB 2d 28, 78 GaApp 709— 
Atlanta, B. 8b C Ry. Co v. Loftin, 
21 SB 2d 290, 67 GaApp 601— 
Hallman v. Powell, 4 S B.2d 104, 
60 Ga«App. 339, followed in Har- 
buck V Powell, 4 S B 2d 107, 60 Ga 
App 344—^Pollard v Gorman, 182 
SB 678, 52 GaApp 127. 

HI —^Elliott V Elgin, J. & B Rv Co , 
59 NE2d 486, 325 HI App 161 

Kan—Christie v Atchison, T & S 
F Ry. Co., 121 F 2d 208, 154 Kan 
713—^Bledsoe v Missouri, K & T 
R. Co, 90 P.2d 9, 149 Kan 741. 

Ky—Cox’s Adm’r v. Cincinnati, N 
O & T. P Ry.' Co., 87 SW2d 869, 
238 Ky. 812 

Md—State, for Use of Emerson v. 
Poe. 190 A. 231, 171 Md. 684. 

Mich.—^Perch v New York Cent. R 
Co, 293 N.W. 778, 294 Mich. 227, 
followed in Balickl v. New York 
Cent. R Co,. 293 N.W. 892, 294 
Mich. 639—^Momany v. Fere Mar¬ 
quette Ry. Co., 276 N.W. 807, 282 
Mich 168. I 

N a—^Harper v. Seaboard Air Line 
Ry. Co. 190 SB. 750, 211 NC. 398 
—^Hinnant v. Atlantic Coast Line 
R Co. 163 SB. 665, 202 NC. 489— 
Sanders v. Atlantic Coast Line R. 
Co., 161 SB. 320, 201 NC 672— 
Campbell v Bhgh Point, T. & H 
R. Co, 169 SB. 327, 201 NO 102. 

Ohio —Cobb V. Bushey, 89 N.E 2d 466, 
152 Ohio St. 836. 

Or—Andersen v. {Southern Paa Co, 
106 P 2d 1048, 166 Or. 368. 

Tenn.—^Thompson v Hawes, 162 SW. 
2d 71, 26 TennApp. 581. 

Tex —^Reedy v Missouri, K & T Ry 
Co, Civ App, 203 SW2d 347-^ 
Wichita Falls & Southern R. Co 
V. Anderson, Civ App, 144 SW2d 

1414 


441, error dismissed, judgment cor¬ 
rect 

Vt — Meyette v Canadian Pac Ry 
Co, 6 A 2d S3, 110 Vt 346. 

Va —Seaboard Air Line R. Co. v. 

Crowder, 62 S B 2d 227, 191 Va 635 
Wis —^Wilmet V Chicago & N W Ry 
Co, 289 NW 815, 233 Wis. 335. 

52 CJ. p 269 note 66 [a], p 271 note 
B1 [a] (1). 

Driver’s negligence must he palp¬ 
able and gross in order to constitute 
It the sole proximate cause of guest's 
injuries—^Hinnant v. Atlantic Coast 
Line R. Co., 163 SB 555, 202 NC 
489. 

Vehiola having defective brakes 
Ark—^Missouri Pac R Co v Moore, 
138 SW2d 384, 199 Ark 1035, cer¬ 
tiorari denied Moore v Missouri 
Pac R Co, 61 set. 19, 311 US. 
646, 85 L.Bd. 412. 

Motorist’s negligence held not Inter¬ 
vening cause 

Iowa.—Wright v. Chicago, R. I & P 
R. Co., 268 N.W. 916, 222 Iowa 583. 

45. HI.—Wabash R. Co. v. Billings, 
72 NB 2, 212 HL 37. 

52 aj. p 271 note 92. 

46. Ark—Havis v. Hareford, 245 S 
W. 838, 156 Ark. 67. 

jConn—^Elliott v New York, etc., R. 
Co., 80 A 283, 84 Conn 444 

47. Ky.—^Louisville, etc, R Co v. 
Bckman, 126 S W 729, 137 Ky. 331 

62 c J P 271 note 94. 

48. Ky.—^Louisville, etc., R. Co. v. 
Bckman, supra. 

52 C J. P 271 note 95 

49. N.C.—-Henderson v. Powell, 19 
S B.2d 876, 221 N.C 239. 

Pa.—CUsatis v. Lehigh Valley R Co, 
31 A.2d 672, 162 Pa Super. 193 
52 C J. P 271 note 96. 

Pailnre to give signal; icy surface 
Where railroad failed to give stat¬ 
utory signals but motorist would 
have been able to stop and avpid 
collision but lor snow ^nd ice, the 
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railroad company’s wrongful act or omission,®® 
in general liability may not be avoided on the the¬ 
ory that the negligence was not the proximate 
cause. 

§ 758. - Defects or Obstructions at Cross¬ 

ings 

A railroad company wrongfully causing or permitting 
a defect or obstruction at a crossing, such as an obstruc¬ 
tion by trains or cars, Is not liable for injury unless such 
defect or obstruction Is the proximate cause of the 
injury. 

A railroad company is not liable for an injury, 
because of its wrongfully causing or permitting a 
defect or an obstruction at a crossing, where such 


defect or obstruction is not the proximate cause 
of the injury ;5i and whether a defect or obstruc¬ 
tion at a crossing is the proximate cause of 
the injury depends on the circumstances In 

this connection and under the circumstances of 
the particular case it has been held or recognized 
that certain defects due to a failure properly to 
construct or to maintain crossings or the approach¬ 
es thereto,5 3 including bridges over tracks or high¬ 
ways or the approaches thereto,were not the 
proximate causes of the injunes complained of; 
and this has also been held true of certain obstruc- 
tions,S5 including obstructions by trains or cars.66 

The railroad company is liable, however, where 


snow and ice did not constitute a 
new intervening eflOLcient proximate 
cause completely exculpating the 
railroad's negligence—Jackson v St 
Louis-San Francisco Ry. Co, 211 S. 
W.2d 931, 367 Mo 998 
50- Tex —Stegall v. Missouri-Kan- 
sas-Texas R Co., ComApp., 26 S 
W2d 327. 

53 C J p 272 note 97 

61. Kan.—Pagan v, Lowden, 66 P. 

2d 567, 146 Kan 513. 

ICy,—Mazyck v Pennsylvania R R, 
172 SW2d 614, 296 Ky 1 
La.—Cucoia v Gulf, M & N. R Co., 
App. 180 So. 613. 

Mo —XXicks V Chicago, M, St P & 
P R Co, App, 238 SW2d 787 
N.C.—Stewart v. Atlantic Coast Line 
R Co, 162 SH. 647, 202 NO 288. 

52 C.J. P 272 note 1 
Liability of railroad company in re¬ 
spect of defects and obstructions 
at crossings in general see supra 
Sfi 718-724. 

52- Cal—^Hofstodt V Southern Pac 

Co., App, 1 P,2d 470. j 

53- Iowa—Gable v Knege, 267 N. 
W. 86, 221 Iowa 852, 105 ALR 539 

Ky —Warron v. Louisville & N R. 

Co., 180 S.W.2d 07, 297 Ky. 253 
Va —Chesapeake & O. Ry. Co v. Fai¬ 
son, 52 SF.2d 865, 189 Va. 341. 

52 C.J. p 272 note 2. 

Failure to erect barrier or guard 
Ga.—Wriftht v Southern Ry Co, 7 
SBI.2d 793, 62 GaApp 816 
Aoughnese of surface at orossliig 
Mich.—Mallory v. Pitcairn, 11 N.W 
2d 318, 307 Mich 40 
Mo.—Bollinger v. St. Louis-San 
Francisco Ry. Co., 67 S.W 2d 986, 
334 Mo. 720. 
adcadhole 

Neb,—Loudy v. Union Pac. R. Co„ 21 
N.W.2d 431, 146 Neb 676. 

54- NC—Smith V. Sink, 192 SB 
108, 211 N-C, 725. 

62 C.J. P 272 note 3. 

Abutment waU of overpass 
N.H.—Shea v. Boston & M. R. R, 191 

A. 650. 88 N.B: 462. 1 


Pillar in center of street 
N C —^Montgomery v Blades, 23 SB 
844, 222 NC 463, petition denied 
26 SB 2d 567, 223 NC. 331. 

55. U S —^Davis v. Schroeder, CCA 
Mo., 291 F. 47, 

Pa—Simmons v. Pennsylvania R 
Co, 48 A 1070. 199 Pa 232. 

Motor vehicle driven into: 

(1) Embankment—^Pedigo v. City 
of Chattanooga, 64 SW2d 207, 16 
TennApp 264 

(2) Piling placed on highway, 
when gear slipped, leaving driver 
without brake—Atlanta, B & C H 
Co V Mullis, 159 SB 893, 43 Ga 
App 692 

(3) Trestle pier. 

La—^Abadie, for Use of Abadie, v. 
Texas & N O R Co, App, 147 So. 
384 

N C —^Baker v Atlantic Coast Line 
R Co, 171 SB 342, 206 N C. 829. 
Obstruction of view 
Wis—^Wilmet v Chicago & N. W. 

Ry Co, 289 NW. 815. 233 Wis. 336 
Injury while disengaging sagging 
wire from vehicle 
Railroad’s negligence in permitting 
sagging of private telephone wire 
along track was held not proximate 
cause of injuries to one who broke 
wire while attempting to disengage 
It from truck stalled on track — 
Cochran v. Wadley Southern Ry. Co, 
160 SB 706, 44 GaApp. 208, 

65. Vt—Gilman v. Central Vermont 
R Co, 107 A. 122, 93 Vt 840, 16 
ALR 1102 
62 C J P 272 note 5. 

Automobile dziven Into oars or train 

(1) In general. 

U S —Good V. Atlantic Coast Line R 
Co, CCAFla, 142 F 2d 46—Me¬ 
gan V. Stevens, C C.A Iowa, 91 F 2d 
419, 113 A.L,R. 992, certiorari de¬ 
nied Stevens v. Megan, 58 S Ct 
267, 802 U.S. 746, 82 LBd 676. 
Ind—Killlon V. Chicago, M., St P & 
P. R Co., 26 N.B 2d 647, 107 Ind 
App. 627, followed in Lucas v Chi¬ 
cago, M, St P & P. B Co., 26 N. 
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B. 2d 652, two cases, 107 Ind App. 
705 and KiUion v Chicago, M., St 
P & P R. Co. 26 NE2d 662, 107 
Ind App 706—^Morley v Cleveland, 

C, C & St. L R Co. 194 NE. 806, 
100 Ind App. 616—Pennsylvania R. 
Co V Huss. 180 N.B 919. 96 Ind. 
App 71. 

Kan—Shepard v Thompson, 109 P- 
2d 126, 153 Kan. 68. 

Ky—^Louisville & N. R Co. v. Reyn¬ 
olds, 202 SW2d 997. 306 Ky. 54. 
La—Cuccia v. Gulf, M & N R. Co, 
App, 180 So 513 

Mich —Simpson v. Fere Marquette 
Ry Co. 268 NW. 769, 276 Mich 
653 

N C —Chinms v Atlantic Coast Line 
R Co, 14 SB 2d 600, 219 NC 628 
ND—Bowers v Great Northern Ry 
Co. 259 NW 99. 66 NI> 384, 99 
ALR. 1443. 

62 C J. p 272 note 5 [a]. 

(2) When automobile driver could 
not stop after lights made train visi¬ 
ble, blocking of crossing was not 
proximate cause of injuries—Cleve¬ 
land, C, C & St L. Ry. Co v Gil¬ 
lespie, 173 NB 708, 96 Ind App 536. 

(3) In the absence of statutory re¬ 
quirement, the mere leaving of a 
train across a highway at night 
without lights or other signals to 
disclose its presence is not negli¬ 
gence per se, and cannot be consid¬ 
ered as the effective cause, but mere¬ 
ly as the condition, of injuries re¬ 
sulting from a traveler upon high¬ 
way running against the train. 

Neb—Sailors v. Lowden, 299 NW. 

610, 140 Neb. 206 

Ohio—Capelle v. Baltimore A O. R. 
Co, 24 NB2d 822, 136 Ohio St. 
203 

Wash.—Webb v Oregon, Washing¬ 
ton R & Nav. Co, 80 P.2d 409, 195 
Wash 156 

Person crossing over, under, between, 
or around train 

U S —Key v Southern Ry. Co., C.C A. 
Ala., 46 F 2d 993 

Wash—Smith v Great Northern Ry. 

Co., 127 P 2d 712, 14 Wash.2d 245. 
52 C J p 272 note 5 [bl. 
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the defect or obstruction is the proximate cause 
of the injury complained of and all other elements 
of liability are present.®"^ In this connection and 
under the facts of the particular case, it has been 
held or recognized that certain defects due to a 
failure properly to construct or to maintain crossings 
or the approaches thereto,58 including highway 
bridges over tracks^^ and streets under tracks,5 o 
were the proximate causes of the injuries com¬ 
plained of; and this has also been held true of cer¬ 
tain obstructions,®! including wrongful obstructions 
by trains, cars, or locomotives.®^ 


§ 759. - Gates, Signals, or Flagmen al 

Crossings 

A railroad comoany is not liable because of its act or 
omission m respect of gates, a flagman or watchman, or 
other siijns, signals, or warnings, untess sucn act or 
omisSiOn is the proximate cause of the injury com¬ 
plained of. 

A railroad company is not liable where its act 
or omission in respect of gates,®-! a flagman or 
watchman,®-^ or other signs, signals, or warnings®® 
at a crossing is not the proximate cau'se of the 
injury complained of, as, for example, where the 
act or omission in respect of such protective agen¬ 
cies does not contribute to the injury ®® So, in 


57- Ga—^Louisville & N R. Co v. 

Ellis, 189 SB 559, 64 GaApp 783 
N C —Campbell v High point, T & 
D R Co, 159 SB 327, 201 HC. 
102 . 

52 C J. p 273 note 6 

58. Miss—^Mississippi Cent. R Co 
V. Alexander, 152 So C53, 169 Miss 
620 

62 C.J p 273 note 7 
Pedestrian’s foot cang-ht in hole 
Ky—Chesapeake & O Ry Co. v 
Pope. 176 SW2d 876, 296 Ky 264 

59. US.—^Hamilton v Southern Ry. 
Co., CCAVa, 162 P 2d 884. 

52 C J p 273 note 8. 

60- Tex —^Hines v. Morrow, Civ. 
App, 236 S W. 183 

61. NT—^Hoffman v. New York 
Cent, etc, R Co, 75 N.T. 605 

52 C J. p 273 note 10 
OhstmotioiL as substantial factor in 
ooUislon 

Where automobile collides with 
obstruction on highway because at¬ 
mospheric or other conditions inter¬ 
fere with driver’s ability to see ob¬ 
struction in time to avoid collision, 
presence of obstruction is a substan¬ 
tial factor in happening of resulting 
collision, and consequently a proxi¬ 
mate cause of resulting injury — 
Flaherty v. Great Northern Ry. Co, 
16 NW.2d 558, 218 Minn 488 

62. Ark—St Louis, etc, R Co. v 
Wells, 143 SW. 1069, 102 Ark. 267. 

62 C.J. p 273 note 11. 

asotor vehicle driven into cars 

(1) In general < 

La—Squyres v. Baldwin, App, 185 

So 14 

Mmn.—^Flaherty v. Great Northern 
Ry Co., 16 N.W2d 563, 218 Minn 
488 

(2) Where railroad permitted 
freight train to block highway which 
was wet and slippery and provided 
nothing, although it was dark and 
foggy, to warn public of train, it was 
not necessary, in order to impose lia¬ 
bility on railroad, that the train crew 
foresee that skidding automobile 
would injure pedestrian, it being 


only necessaiy that injury was of 
such general character as might rea¬ 
sonably have been anticipated—Mis- 
souri-Kansas-Texas R Co. of Texas 
V SIcLain, 126 SW.2d 474. 133 Tex 
484 

63. Minn—^Mehalek v Minneapolis, 
etc, R Co, 117 NW 250. 105 Minn 
128 

62 C J p 273 note 14. 

Liability of railroad company in re¬ 
spect of gates, signals, and flag¬ 
men at ciossings in general see 
supra §§ 725-730 
FaUnre to mamtain gates 
Md—Buczkowski v. Canton R Co, 
30 A 2d 267, 181 Md 377. 

Mass—Copithorn v, Boston & M R 
R, 17 NB2d 713, 301 Mass. 610 
Gates open 

Wash.—Smith v Groat Northern Ry 
Co.. 127 P 2d 712, 14 Wash 2d 246 

64. US —Hart v Wabash R Co , C 
A.Ind., 177 F 2d 492 

Ill—^Nice V Illinois Cent R Co, 26 
NB2d 104, 303 Ill App 292. 

Mass —Copithorn v Boston & M R 
R, 17 NB2d 713, 301 Mass 610 
Tex—^McMahan v. Texas & N O R 
Co, 161 SW,2d 70, 138 Tex G26— 
Texas & N O R Co V. Stratton, 
Civ App , 74 S W 2d 746, error re¬ 
fused, followed in Texas N O 
R Co V Berry, 74 SW2d 760, er¬ 
ror refused—^Harris v. Texas & P 
Ry Co, CivApp, 28 S.W2d 1093, 
error refused 

Wash —Smith v. Great Northern Ry 
Co, 127 P 2d 712, 14 Wash 2d 246, 
52 C.J. p 273 note 15. 

65. U S,—^Hart v. Wabash R Co., 
CAInd, 177 F 2d 492—Robins v. 
Pitcairn, qCA.IU., 124 F 2d 734— 
Haase v Chicago, M., St P. & P 
R. Co , D C Minn., 76 IF Supp 393- 

Ark—^Missouri Pac R. Co, v. Price, 
83 SW2d 366, 182 Ark 801 
Ga—-Evans v Georgia Northern R 
Co., 62 S B 2d 28, 78 GaApp 709. 
Ind—^Killion v Chicago, M, St P 
& P. R Co, 26 NE 2d 647, 107 
Ind App 627, followed in Lucas v 
Chicago, M, St. P. & P R. Co, 25 
N E 2d 662, two cases, 107 Ind App 

14.1 


705, and lOllion v Chicago, M., St 
P & P R Co., 26 NE2d 662, 107 
Ind App 706 

Md—^Krause v Baltimore & O. R 
Co. 39 A 2d 795, 183 Md 664 
Ohio—Cobb V Bushey, 89 NB 2d 466, 
152 Ohio St 336 

Tex—McMahan v Texas & N. O R 
Co, 161 SW2d 70, 138 Tex. 626— 
Texas & N. O R Co v Compton, 
136 SW2d 1113, 136 Tex 7—Texas 
& N O R. Co V Stratton, Civ 
App , 74 S W 2d 746, error refused, 
followed in Texas & N O R Co v 
Beny, 74 SW2d 760, error zefused 
—Texas & N O. R Co v. iStrat- 
ton. Civ App, 74 S W,2d 741, erroi 
refused, followed m Texas & N 
O, R Co v. Berry, 74 iSW.2d 760, 
error refused 
52 C J p 273 note 16. 

If motorist sees train in time to 
stop, negligent failure to give notice 
of approach of train ceases to be op¬ 
erating cause of accident 
U S —Southern Pac Co v Kauffman, 
CCACal, 50 P2d 159 
Va—Seaboard Air Line R Co v 
Crowder, 62 S E 2d 227, 191 Va 
635. 

•66, NT—Carnochan v. Erie R Co., 
130 NT,S 614, 78 Mlsc 131, af- 
flimed 144 N.Y.S. 1108, 159 App 
Uiv. 406. 

62 CJ p 273 note 17 
Absence or improper management of 
gates 

Md—Krause v. Baltimore & O, R 
Co, 39 A 2d 795, 183 Md 664 
VsL—Norfolk & W Ry Co v Wel- 
lons' Adm’r, 164 SE 676, 166 Va 
218. 

Absence of flagman or watchman 
Ky—Louisville & N. R. Co v. Hen¬ 
ry’s Adm’r, 66 iSW2d 818, 252 Ky 
278 

La — hevy v. New Orleans & N B. R 
Co, App., 20 So 2d 559, rehearing 
demed 21 iSo 2d 156 

PaUnre to maintain signs or signals 
Ind—^Morley v, Clevdlandr C., C & 
St. L. R Co, 194 N.E. 806, 100 Jnd 
App 616. 

Iowa—Dilliner v. Joyce, 6 N.W2d 
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order to charg-e tlie railroad company with liability 
for failure of a signal at a crossing to operate, the 
injury must have resulted from the particular dan¬ 
ger for protection against which the signal was de¬ 
signed. ^7 

On the other hand, a railroad company is liable 
where its wrongful act or omission in respect of 
gates,®® a flagman or watchman,®® or other signals 
or warnings’^® at a crossing is the proximate cause 
of tlie injury complained of and the other elements 
of liability arc present Where a driver of a mo¬ 
tor vehicle on approaching a crossing at which 
the company is required to keep a flagman sees no 
flagman and no flag in front of the first track on 
the crossing where he has a right to expect to see 
him in case a train is approaching, and sees no 
train, he is not guilty of negligence in proceeding, 
as discussed infra § 792, and where the flagman 


then appears and gives warning, but only in time 
to enable the chauffeur to stop on the first track 
where he is almost immediately struck by a train, 
the accident will be attributed to the negligence of 
the flagman. 

§ 760. - Signals, Lights, or Lookouts on 

Trains or Cars 

A railroad company is not liable because of its failure 
to keep a lookout, or to give the customary or statutory 
signals, or to Tnamtain proper lights, unless such failure 
18 the proximate cause of the injury complained of. 

A railroad company is not liable if there is no 
legal causal connection between the failure to keep 
a lookout,72 or to give the customary or statutory 
signals,7S or to maintain proper limits,on ap¬ 
proaching a cro'ssing, and the injury complained of, 
as, for example, where giving the signals would 
not have prevented the injury,76 or where the trav- 


276, 238 Iowa 279—-Wright v Chi¬ 
cago, R I & P. R Co. 268 NW 
915, 222 Iowa 683—^Dolan v Brem- 
ner, 263 NW 798, 220 Iowa 1143 
Defective slgAals 

N J —Stewart v Norton, 75 A 2d 900, 
9 N.J Super 222, affirmed 80 A.2d 
113, 6 N J 591 

67. Wis.—Schmidt V. Chicago, etc., 

R. Co, 210 NW 370, 191 Wis 184. 
62 C J p 274 note 18 

68. <U S,—Surdyk v. Indiana Harbor 
Bolt R. Co , C C A Ill. 148 F 2d 795, 

Ill.—Grconfleld v. Terminal R Ass'n 
of St. Louis, G N.F 2d 888, 289 Ill 
App 147. 

52 C J. p 274 note 19 

69. HI —Qreonflold v Terminal R 
Ass'll of St Louis, supra. 

62 C J. P 27-4 note 20. 

70. Ind —Wabash R Co v McNown, 
99 NK 126, 100 NE 383, 63 Ind 
App 316. 

Xf motorist does not see train, al¬ 
though ho might do so by looking, 
failure to give warning of appioach 
of train, contributing to motorist's 
Ignoranoo and therefore to collision, 
IS proximate cause—Southern Pae 
Co V, Kauffman, CCA,Cal, 60 F 2d 
169. 

71. La —^Robey v. Kansas City 
Southern R, Co., 58 So 696, 130 La 
880, 41 L.RA,N.B. 356. 

72. Ind —^Hart v Wabash R, Co., 
CAInd., 177 F2d 492 

Ga—^Western & A R. R v Leslie, 
173 SE. 170, 48 GaApp 714 
Ky.—Moore v. Illinois Cent R Co., 
183 S.W2d 29, 298 Ky. 483—Louis¬ 
ville & N R Co V. Jackson, 161 

S. W2d 380, 286 Ky 696. 

Mich.—^Peroh v New York Cent R 
Co. 293 N.W 778, 294 Mich 227. 
followed In Balicki v New York 
Cent. R Co., 293 NW. 892, 294 
Mich. 689. 


I Vt—^Meyette r Canadian Pac Ry. 
Co, 6 A 2d 33. 110 Vt 345. 

52 C J p 274 note 26 
Liability of railroad company in re¬ 
spect of signals, lights, or look¬ 
outs on trains or cars in general 
see supia §§ 734-743 

73. ffJ S —Hart v Wabash R. Co , C 
A Ind, 177 F 2d 492—Northern Pac 
Ry Co V Bacon, CCA Mont, 91 
P2d 173, certiorari denied Bacon 

V Northern Pac R Co, 68 S Ct 65, 
302 US 730, 82 L Ed 664—Ameri¬ 
can R Co of Porto Rico v Mattel, 
CCAPuerto Rico, 46 F 2d 307 

Ala —Louisville & N R Co. v Davis, 
ISl So 695, 236 Ala 191 
Ark—^Missouri Pac R Co v. Den¬ 
nis, 166 SW2d 886, 206 Ark 28— 
Missouri Pac R Co v Hood, 136 
S W 2d 329, 199 Ark 520 
DC—Small v. Pennsylvania R Co, 
80 P2d 704, 65 App.DC 112, cer¬ 
tiorari denied 56 SCt 669, 297 US. 
724, 80 L Ed 1008 

Qa—Evans v Georgia Noithern R. 
Co, 62 SE2d 28, 78 GaApp 709— 
Chumley v, Louisville & N. R. Co, 
165 SE 917, 46 Ga.App 732 
Idaho —^Allan v. Oregon Short Line 
R Co, 90 P 2d 707, 60 Idaho 267. 
Ky—Louisville 45: N R Co. v Jack- 
son, 161 SW2d 386, 286 Ky 696 
Miss —^New Orleans & N. B R Co 

V Burge, 2 So 2d 825, 191 Miss 
308 

Mo—^Amos V. Terminal R. Ass'n of 
St. Louis, App, 142 SW.2d 787 
Ohio —Croke v Chesapeake & O By 
Co, 93 NB.2d 311, 86 Ohio App 
483 

Tenn—Southern Ry, Co. v Noah, 176 
S.W2d 826, 180 Tenn 632 
Tex—^Texas & N, O, R. Co v Strat¬ 
ton, Civ App, 74 SW2d 746, error 
refused, followed in Texas & N. O. 
R Co V. Berry, 74 S W 2d 760, er¬ 
ror refused—Texas & N. O B Co 
V. Stratton, CivApp, 74 SW2d 

1417 , 


741, error refused, followed in Tex¬ 
as & N O R. Co V. Berry, 74 SW. 
2d 760, error refused. 

Va—Southern Ry Co v Giles, 192 

5 E 772, 169 Va. 218—Southern Ry. 
Co V. Whetzel, 167 SB. 427, 159 
Va 796—^Virginian Ry. Co v. 
Haley, 167 SE 776. 166 Va 350— 
Chesapeake & O Ry Co v Barlow, 
156 SE 397, 166 Va 863. 

Wis—Keegan v. Chicago, M, St P 

6 P Ry. Co, 27 NW2d 739, 251 
Wis. 7 

62 CJ. p 274 note 27, p 645 note 28 
Cf]. 

74. Ga—^Evans v Georgia Nortliern 
B. Co., 62 SE2d 28, 78 GaApp 
709 

75. Ind—^New York Cent R Co v 
Gardner, 24 NB2d 811, 107 Ind 
App 366 

La —^Lockhart v Missouri Pac R 
Co, App , 163 So 577 
Minn—Sullivan v Boone, 286 NW 
350, 205 i^Iinn. 437 

Miss—^New Orleans & N E R. Co 
V. Burge, 2 So 2d 825, 191 Miss. 303 
N C —Chinnis v Atlantic Coast Line 
R Co, 14 SE 3d 600, 219 NC 628 
Ohio—^Icsman v New York Cent. R 
Co, 87 NB2d 829, 85 Ohio App. 47 
—Kramers v Chesapeake & O Ry 
Co, 22 N.E2d 227, 60 Ohio App. 
556 

Okl.—Fleming v Loch, 195 P.2d 942, 
200 Okl 448. 

Va.—^Franklin & P. Ry Co v. Shoe¬ 
maker's Committee, 159 SE 100, 
156 Va. 619 
62 C J p 276 note 28. 

Where, but for staUing of motor, 
motorist could have safely negotiat¬ 
ed crossing no recovery could be 
rested on theory of railroad's negli¬ 
gence In fajLlmg to sound warning — 
Southern Ry Co. v. Hale, 133 So. 
8, 222 Ala 489. 
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eler,'^® including' a person traveling in a vehicle,^'^ 
has complete knowledge in respect of the approach 
of the train. While there is authority for the view 
that, if the driver of the vehicle has notice of the 
approach of the train, the failure of the railroad 
company to give signals would not be the cause of 
an injury to one riding with such driver, some 
courts refuse to extend the rule that the failure to 
give 'signals is not the proximate cause of an injury 
where the traveler has knowledge of the approach 
of the train to the case of an injury sustained by 
a person who had no knowledge of such approach, 
although the dnver of the vehicle in "which the 
injured person was driving had such knowledge 
Accordingly, such rule does not apply where the 
traveler, although he knows of the approach of 
the train, is deceived by a defective headlight on the 
locomotive as to the distance of such train from 

the crossing.80 

In any event, a failure to give the customary or 
statutory signals, 81 or failure to maintain a proper 


lookout*^ or the required lights,83 will make the 
railroad company liable for an injury sustained 
by an accident at the crossing, where it is shown 
that such failure is the proximate or contributing 
cause of the injury, and the other elements of lia¬ 
bility are present. 

§ 761. - Rate of Speed and Control of 

Train 

A railroad company is not liable because its train was 
operated at an unlawful or excessive speed, or because 
the train was not equipped with proper appliances for 
stopping or checking speed, unless such speed or lack 
of control was the proximate cause of the injury com¬ 
plained of. 

A railroad company is not liable on the ground 
that the train was operated at an unlawful, or 
otherwise excessive, speed where such operation 
was not the proximate cause of the injury for 
which recovery is sought,84 as, for example, where 
the injury was not the natural and probable re¬ 
sult of the excessive speed,85 or where the exces- 


78. Ark —^Missouri Pac. R. Co v 
Moore, 138 SW.2d 384, 199 Ark. 
1035, certiorari denied Moore v. 
Missouri Pac, R. Co, 61 S Ct 19, 
311 US 646, 85 LEd. 412—Chica¬ 
go, R I. & P Ry Co. V. Sullivan, 
101 S.W.2d 175, 193 Ark, 491 
Ky.—^Louisville & N R Co. v. 
Brock’s Adm’r, 135 SW.2d 898, 281 
Ky 240—^Louisville & N. R. Co. v 
Mitchell’s Adm’x, 124 S W.2d 1026, 
276 Ky 671 

Va—Southern Ry Co, v. Berry, 1 
S.B.2d 261. 172 Va. 266. 

52 <C J* P 275 note 29 
failure to erect blowpost, as re¬ 
quired by statute, was not proximate 
cause of death of pedestrian struck 
by train, where undisputed evidence 
showed that pedestrian saw train 
while he was walking on track ahead 
of it, and not while using crossing. 
—Southern Ry. Go v. Nix, 8 SJai.2d 
409, 62 Oa.App. 119 

77. Ark —^Missouri Pac. R. Co. v, 
Dennis. 166 S.W2d 886, 206 Ark 
28—^Missouri Pac, R. Co v. Doyle, 
160 SW2d 856, 203 Ark. 1111, 
Iowa.—^Wnght v Chicago, R. L & 
P. R. Co, 268 N.W. 916, 222 Iowa 
583. 

Miss—Gulf, M & O. R. Co. v. Bag¬ 
gett, 8 So 2d 246, 193 Miss. 356. 
Tex.—^Reedy v. Missouri, K & T. Ry. 

Co., CivApp., 203 SW2d 347. 

Vt.—^Meyette v. Canadian Paa Ry 
Co., 6 A 2d 83, 110 Vt. 346. 

52 C J. P 275 note 30. 

78. N.H—^Morier v. Hines, 122 A. 
830, 81 NH 48. 

79- Ohio.—Pennsylvania R Co. v 
Lindahl, 146 N.E. 71, 111 Ohio St 
502. 


80. Miss —Alabama, etc, R. Co v. 
McGee, 78 So 296, 117 Miss 370 

81. Cal —^Lahey v. Southern Pac 
Co, 61 P 2d 461. 16 Cal App 2d 652, 
certiorari denied Southern Pacific 
Co V. Lahey, 57 S Ct 608, 300 U S 
666, 81 LEd 873 

Ga—^Luke v Powell, 12 SE2d 196, 
63 GaApp 796—Chandler v Pol¬ 
lard, 12 S B.2d 190, 64 Ga.App 122 
Ill—Chapman v Baltimore & O R 
Co, 92 NB2d 466, 340 Ill App 476 
—^Randolph v New Tork Cent B 
Co, 79 NE2d 301, 334 Ill App 268 
Ind—New Tork Cent. R Co. v De 
Leury, 192 NE. 125, 100 Ind App 
140 

N C.—^Kuykendall v Southern Ry. 

Co, 181 SB. 625, 208 N.C 840 
52 C.J. p 275 note 34. 

Opportunity to aliglit from stalled 
car 

Fact that automobile was already 
stalled on grade crossing did not 
render failure to give proper warn¬ 
ing immaterial, since* although ab¬ 
sence of warning did not result In 
automobile being driven upon the 
tracks, a warning at the statutory 
distance woidd have afforded driver 
and occupant of automobile an op¬ 
portunity to alight therefrom and 
escape injury.—Canadian Pac By 
Co V. 'Sullivan, CC.AMass, 126 P 
2d 433, certiorari denied 62 S.Ct 
1291, 316 U.S. 696, 86 L.Ed 1766. 

82. Ark —iMissouri Pac. R Co. v. 
Helmert, 121 S.W.2d 103, 196 Ark 
1073. 

52 C.J. p 276 note 35. 

83. Ill —Chapman v. Baltimore & O. 
R Co, 92 N.E2d 466, 340 HLApp 
475 

84. U S.—^EDart v. Wabash R. Co., C. 
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A.Ind. 177 F2d 492—Chicago & 
N W. Ry Co V. Golay, CCA 
Wyo, 156 F2d 842—^Lewis v 
Thompson, DC La, 47 PSupp 436. 

Ala—^Roberts v. Louisville & N, R. 
Co, 186 So 467, 237 Ala. 267 

Fla—^Powell v. Gary, 200 So. 864, 
146 Fla. 334 

Kan—Corpus Juris cited in Johnson 
V. Union Pac. R Co, 143 P.2d 630, 
633, 157 Kan 633-^orpus Juris 
quoted In Richards v. Chicago, R 
I. & P. Ry. Co, 139 P2d 427, 430, 
167 Kan 378—^Vance v. Union Pac. 
R Co, 298 P. 764, 133 Kan. 11. 

Ky—^Louisville & N R. Co. v. Jack- 
son, 151 SW2d 386, 286 Ky 595 

La.—Homeland Ins Co v. Thomp¬ 
son, App, 12 So 2d 62 

Miss —^Tazoo & Mississippi Valley 
R Co V. Aultman, 173 So. 280, 179 
Miss 109. 

N.C.—Johnson v. Atlantic Coast Line 
R. Co, 170 SB 120, 205 NO. 127. 

Vt—^Meyette v Canadian Pac. Ry. 
Co., 6 A 2d 83, 110 Vt 346. 

Va—Seaboard Air Line R Co. v. 
Crowder, 62 S E 2d 227, 191 Va. 
635 

Wis.—Garlock v Chicago, M, St P. 
& P. R Co. 31 NW2d 582, 2B2 
Wis 269—^De Wildt v Thomson, 6 
NW.2d 173, 241 Wis 362—Umlauft 
v Chicago. M. St. P ^ P. Ry Co., 
289 NW 623. 203 Wis. 391. 

62 C J p 276 note 39 

Liability of railroad company In re¬ 
spect of rate of speed and control 
of trains at crossings in general 
see supra $ 9 744-749. 

85. US.—Williams v. Thompson, D. 
CLa., 48 FSupp. 760—^Lewis v 
Thompson, D.CLa, 47 F.Supp. 486. 

Ala.—^Roberts v Louisville & N R. 
Co, 186 So 467, 237 Ala. 267. 
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sive speed did not contribute to the injury,^® and 
this IS also true of the failure to apply brakes im¬ 
mediately on discovering the danger.®? Likewise, 
where a failure to equip a train with proper appli¬ 
ances for stopping or checking speed is not the 
proximate cause of the injury, liability of the rail¬ 
road company cannot be based on its failure so to 
equip ®® On the other hand, wrongfully running 
a train at a rate of speed in violation of a statute or 
ordinance, or at a rate otherwise excessive, imposes 
liability on the railroad company for resultant in¬ 
juries where such speed is the proximate cause of 
the injury and the other elements of liability are 
present.®® 

§ 762. - Fright or Unmanageableness of 

Animal 

A railroad company ordinarily fs not liable for In¬ 
juries resulting from the fright or unmanageableness of 
an animal unless some wrongful act or omission on the 
part of the company is regarded as the proximate or con¬ 
curring cause of such fright or unmanageableness. 

A railroad company is not liable for injuries 
resulting from the fright or unmanageableness of 
an animal where such fright or unmanageableness 
IS not the proximate result of any wrongful act or 
omission on its part andi the company is not other¬ 
wise chargeable with any wrongful act or omis¬ 


sion,®® as, for example, where its negligence is 
only the remote cause of the fright or unmanagea¬ 
bleness,®! or where there is no causal connection 
between the negligence for which a recovery is 
sought and 'such fright or unmanageableness.®® 

Where the fright is caused by an operation or 
condition in respect of which the company is not 
guilty of any breach of duty, the fright is gener¬ 
ally regarded as the proximate cause of the re¬ 
sultant injury,®® and not such operation or con- 
dition.®^ Where, however, such fright or unman¬ 
ageableness is the proximate result of a wrongful 
act or omission of the railroad company and the 
other elements of liability are present, the com¬ 
pany is liable for injuries resulting from such 
fright or unmanageableness;®® and such wrong¬ 
ful act or omission,®® and not the fright or unman¬ 
ageableness of the animal,®? is in a legal sense the 
proximate cause of the injury. 

Concurrent and independent cattses. The rail¬ 
road company may be liable where its wrongful act 
or omission causes the fright or unmanageableness 
of the animal and this concurs with a cause other 
than the negligence of the person sustaining the 
injury to produce the injury complained of,®® 
as, for example, where such concurring cause is 
one over which the railroad company has no con- 


Mlch—iPerch v. New York Cent. R 
Co., 293 ISrW. 778, 294 Mich. 227, 
followed In Balicki v. New York 
Cent. R Co, 293 NW. 892, 294 
Mich 639. 

Ohio —^Lynch v. Pennsylvajoia R Co , 
X94 NB. 31, 48 Ohio App 296. 

Wis.—Oarlock v. Chicago, M, St P 
& P R. Co., 31 NW2d B83, 252 
Wis. 269—^Bellrichard v. Chicago 
& N. W. Ry, Co, 20 NW2d 710, 
247 Wis 669—^Roswell v. Chicago, 

M, St. P. & P. Ry Co, 2 NW.2d 
216, 240 Wis 607--Umlauft v Chi¬ 
cago, M, St P & P Ry Co., 289 

N. W. 628r 233 Wis 391. 

62 O.J. p 276 note 40. 

Oar hacked into train 

Where motorist, turning away 
from railroad crossing. In confusion 
hacked car into train, excessive 
speed of train was not proximate 
cause of motorist's injury.—Chum- 
ley V. tiOuisville & N R. Co., 166 S 
B. 917, 45 GaApp. 732. 

86. Mich —IPerch v New York Cent, 
n Co, 293 N.W. 778, 294 Mich. 
227, followed in Balicki v. New 
York Cent R Co., 293 N.W. 892, 
294 Mich 639. 

62 C.J. p 276 note 41. 

87. U.-S.—Union Pac. R. Co. v. 
Gaede. C.C.A.C 0 I 0 ., 110 F.2d 931. 

88. Ala.—Nashville, etc,, R. Co. v. 


Myrick, 77 So 458, 16 Ala App. 
308. 

52 C J p 276 note 42. 

89. Ill —^Randolph v New York 
Cent. R Co. 79 NB.2d 801. 334 HI 
App. 268 

62 C J p 276 note 48. 

Speed In oomhinatlon with other 
olrcTunstances 

Although speed, hy Itself, cannot 
be the cause of an accident, the 
speed of a train in combination with 
other circumstances may he such 
cause—Carr v. Chicago & N. W. R 
Co.. 48 NW.2d 461, 267 Wis 315— 
De Rousseau v. Chicago, St P, M. 
& O. Ry. Co, 39 N.W.2d 764. 266 
Wis. 19—^Bellrichaxd v. Chicago & 
N W. R, Co, 20 NW2d 710, 247 
Wis, 669—^Umlauft v. Chicago, M, 
St. P. & P Ry. Co. 289 NW 623, 
233 Wis 891 

90. Ky —^Louisville, etc., R Co v. 
Onan, 110 SW. 380, 83 Ky.L 462 

52 C J p 277 note 46. 

Liability of railroad company for in¬ 
juries at crossings resulting from 
fright or unmanageableness of 
animal in general see supra §S 
647-689, 762-765. 

91, Pa.—Simmons v. Pennsylvania 
R. Co. 48 A. 1070, 199 Pa. 232. 

52 C J. p 277 note 47. 

92, Iowa—McFarland T. Illinois 
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Cent R. Co, 187 NW. 947. 193 
Iowa 776 

62 C J. p 277 note 48. 

93. U S —^Hunt V. Southern R Co , 
DC SC, 236 F 157. 

94. Ill —Chicago, etc, R. Co v 
Scranton, 96 Ill App. 619. 

62 C.J. p 277 note 60. 

95- N.Y —^Laible v New York Cent, 
etc. R Co., 43 NY.S 1003, 13 App 
Div. 674, affirmed 67 NE. 1114, 
162 N.Y. 621 
52 aj. p 278 note 61. 

96. Ark—Louisiana, etc., R. Co. v. 
Nix, 126 S.W. 1076, 94 Ark. 270. 

52 O J p 278 note 62. 

Animals frightened hy negligent 
sounding of whistle 
Mo—^Fowler v Missouri, K. & T. R. 
Co, 84 SW2d 194, 229 Mo A|pp. 
661. 

SCorse’s foot caught in defective 
crossing 

U.S—Chicago Great Western R. Co. 
V Mackie, CCAlowa, 60 F.2d 384. 

97. Wis—^Michaels v. Chicago, etc, 
R. Co, 131 N.W. 892, 146 Wis. 466 

52 C J. p 278 note 53 

9& N C —^Paul V, Atlantic Coast 
Line R. Co, 87 SB 66. 170 NC. 
230. LRA.1916B 1079. 

I 52 C.J. p 278 note 55. 



§ 762 


RAILROADS 


U C.J.S. 


trol.9^ So also, the liability of the railroad com¬ 
pany may, according to some cases, be based on its 
wrongful act or omission which concurs with the 
fright or unmanageableness of the horse to pro¬ 
duce the injury complained of, although no wrong¬ 
ful act or omission on its part caused such fright 
or unmanageableness 1 In some cases, however, 
the fright or unmanageableness of the animal, 
which was not caused by any act or omission of 
the railroad company, has been regarded as the 

99. Ark.—Xiouisiana, etc, H Co v- 
Nix, 126 SW. 1076, 94 Ark 270 
62 C J p 278 note 66 
1- Okl —Chicagro, etc., R Co 
Taylor, 192 P. 349, 79 Okl 142 
62 C.J. p 278 note 57. 


proximate cause of the injury^ or as an independent 
inrervenmg agency,® and the railroad company is 
not liable notwithstanding its wrongful act or omis¬ 
sion to some extent contributed to, or was involved 
in, the accident. In any event, if the railroad com¬ 
pany is not chargeable with a breach of duty in re¬ 
spect of a condition at the crossing which to some 
extent contributes to the injury, such condition may 
not be regarded as the proximate cause 4 


2. Mich —Lambeck v Grand Rap¬ 
ids, etc, R. Co, 64 NW. 479, 106 
Mich. 512 

52 C J. p 278 note 58. 


3. US —Hunt V. Southern R. Co, 
DCSC, 236 P 157 

52 C J p 279 note 69. 

4. US —^Mvers v Chicago, M & 
St P R Co, CCIowa, 101 P. 916. 

52 C J. p 279 note 60. 


See Vol. 75 for §§ 763 to End 
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INDEX TO 

QUIETING TITLE 


Acconnting, 

Defendant as entitled to, § 101 
Rents and profits, § 96, p. 148 
Accretions, 

Relief In respect of, § 95, n 31 
Vendor retaining possession as having inteiest 
sufficient to maintain action, § 21, p 47 

Action to try title, statutory proceedings to compel 
bringing, §§ 113,114, pp, 163-169 
Adequate remedy at law, 

Answer pleading defense of, § 67, p 97 
Dismissal because of existence of, § 84 
Effect of, § 10 

Ejectment supporting as precluding maintenance 
of action, § 27 

Mortgages, remedy by way of, § 24 
Pleading, allegations as to inadequacy, § 61 
Possession, plaintiff out of possession as without 
adequate remedy, § 27 

Temporary injunctions to maintam status quo m 
absence of, § 51 

Admissions, 

Answer, § 67, p 96 
Demurrer, § 73, p 108 
Reply, § 72 

Title, proof as unnecessary, § 75, p. 114 
Adverse claim, §§ 37-40 

Admissibility of evidence as to, § 78 
Burden of proof, § 76, p. 121 
Contingent Interest as constituting, § 39 
Cross complaint, averments as to, § 70, p. 103 
Demurrer to bill for want of proper averments 
as to, § 73, p 108 
Determination of, § 38 
Validity, § 1 

Future interests as constituting, § 39 
Landlord and tenant, determination of, § 38 
Mortgages, right of mortgagee to maintain action, 

S 24 

Necessity to support action, § 37 
Pleading, bill, complaint or petition, $ 62 
Pleading as defense, § 67, p. 98 
Present interest as essential, § 39 
Proof of, § 75, p 113 
Showing as to, § 37 
Statutory determination, § 38 
.Statutory proceedings to compel bringing of ac¬ 
tion to try title, S113, p. 165 
Statutory remedies for determination of, § 6, 
pp. 14-18 

Suflftciency of evidence as to, § 81, pp. 126-129 

Adverse possession, 

Answer pleading defense of, § 67, p. 98 
Claimant as entitled to maintain actions, § 18 
Conclusion of law, findings consisting of, § 92, 
p. 140 

Defense of title by, 5 ^ 
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Adverse possession—Continued, 

3Laches as defense in case of claim of title by, 
§ 49 

Presumption, § 76, p. 118 

Proof of title by, admissibility of evidence, § 75, 
p. 115 

Scope of inquiry, § 87 

Sufficiency of evidence as to, § 81, p. 128 
Supplemental complaints setting up, § 74 
Variance between allegations and proof, § 75, 
p. 117 

Affirmative defenses, plea or answer, § 67, p. 94 
Affirmative issues, burden of proof, § 76, p. 121 
Affirmative relief, 

Answer containing plea for, § 67, p. 96 
Counterclaim seeking, dismissal of original bill 
as affecting, § 85 

Cross bill or cross complaint, § 70, p 100 

Dismissal of original bill as affecting, § 85 
Party to, § 95 

Defendant as entitled to, § 100 
Dismissal after demand by defendant for, § 83 
After-acquired title, supplemental complaint showing, 
§ 74 

Agents. Principal and agent, generally, post 
Agreed statement, case submitted on, findings of fact, 
§ 92, p. 140 

Alteration of mstruments, cloud on title, alteration 
of deed after delivery, § 14, p 29 
Alternative relief, defendant, § 101 
Ambiguity, bill, complamt or petition, demurrer on 
ground of, § 73, p. 107 
Amended pleading, § 74 
Amendment, 

Bill, petition or complaint, demurrer to bill cor- 
rectible by, § 73, p. 109 
Judgment or decree, § 107 

Statutory provisions, judgments prior to amend¬ 
ment as affected, § 6, p. 15 

Ancient records, title, suffiaency to establish, § 81, 

p. 128 

Answer. Plea or answer, generally, post 
Apparent cloud on title, jurisdiction in equity of suit 
to remove, § 1 

Apparent encumbrance, cloud on title, § 12 
Appeal and error, § 109 

Statutory proceedmgs to compel bringing action 
to try title, § 114, p 166 

Argumentative denial, plea or ans\«er, § 67, p 96 
Assessments, 

Cloud on title created by, § 14, p. 34 
Possession, proof of payment as evidence of, § 82 
Reimbursement of defendant for assessments 
paid, § 102, p. 154 
Assignment, 

Action as maintainable by assignee of executory 
contract of sale, § 21, p. 48 
Judgment, intervention by assignee, $ 57 
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Assignment—Continued, 

Mortgages, 

Admissibility on issue of ownership, § 78 
Assignee as entitled to maintain action, § 24 

Attachment, 

Cloud on title as result of proceedings by, § 14, 
p. 25 

Creditor as entitled to maintain action, § 22 
Attorney’s fees. 

Successful plaintiff as entitled to, § 99 
Taxation in addition to co&ts, § 111 

Baseless fear, cloud on title, cancellation of instru¬ 
ment as, § 13 

Bill, complaint or petition, §§ 58-66, pp 81-94 
Actual possession, showing as to, § 60 
Adequate remedy at law, allegations as to inade¬ 
quacy, § 61 

Admissions, demurrer to, § 73, p 108 
Adverse claim, allegations as to, § 62 
Ambiguity, demurrei on ground of, § 73, p 107 
Certainty, averments as to title, § 59, p. 85 
Certainty and consistency, § 58, p. 82 
Cloud, allegations as to, § 62 
Common source, deraignmg title, § 59, p. 85 
Construction, § 58, p. 83 
Cure of defects, § 58, p. S3 
Defects in form, demurrer or, § 73, p. 107 
Demurrer to, § 73, p. 106 
Deraignment of title in, § 59, p. 85 
Description of land, § 64 
Equitable title, allegations as to, § 59, p. 86 
Estoppel, allegations as to, § 58, p 83 
Fraud, allegations as to, § 58, p 83 
Hearing, demurrer to, § 73, p, 109 
Intelest in subject matter, allegations as to, J 59, 
pp. 84r-S7 
Intervention, § 57 

Language of statute, following, f 58, p, 82 
Location of land, § 64 
Misjoinder of causes, 

Demurrer on ground of, § 73, p 107 
Waiver of objection, § 58, p. 84 
Multifarioiisness, 

Demuirer on ground of, § 73, p. 107 
Prayer for relief, § 66 
Waiver of objection, § 58, p. 84 
Names of parties, showing, § 63 
Objections, time, § 58, p. 84 
Offer 6f equity, § 66 

Offer to do equity, demurrer on ground of fail¬ 
ure to contain, § 73, p 107 
Parties, allegations as to, § 63 
Peaceable possession, averments as to, § 60 
Possession, 

Allegations as to, S 00 
Waiver of failure to allege, § 58» p 84 
Prayer for relief, § 66 

Demurrer on ground of insuffiaency, § 73, 

p. 108 

Residence of parties, showmg m respect of, § 63 
Rules governing, § 58, p. 82 
Sufficiency of allegations, § 58, pp. 81-84 
Surplusage, § 58, p 83 

Allegations of title, § 59, p 86 
Demurrer on ground of allegations consti¬ 
tuting, § 73, p. 107 


Bill, complaint or petition—Continued, 

Time of ownership, allegations as to, § 69, p. 86 
Title, allegations as to, § 50 pp 81r-87 
Unoccupied lands, allegations as to possession, 
§ 00 

Vacant lands, allegations as to possession, § 60 
Waiver of defect, § 5S, p S3 

Bill to quiet title, distinguished tioiu bill to remove 
cloud, § 2 

Bona fide purchase, proof of, § 75, p 117 
Building restrictions, cloud on title, § 14, p 30 
Burden of pi oof, § 76, pp 118-122 
Cancellations of instruments, cloud on title, § 97 
Capacities to sue, § 53 

Caveats, cloud on title, filing in land recoids, § 14, 
p 25 
Certainty, 

Bill, complaint or petition, § 58, p. 82 
Pleadings, 

Amendment for purpose of making more 
c*ertain, § 74 

Bill or complaint, averments as to title, § 50, 
p. 85 

Title, establishment with, § 81, p 128 
Change of venue, jurisdiction of court, § 47 
Clear the title, defined, § 1, n. 9 
Cloud, scope of inquiry in respect of, § 87 
Cloud on title, §§ 12-15, pp. 23-39 

Adequate remedy at law as piecluding suit to 
remove, § 10 

Administrator’s sale, § 14; p. 25 
Agents, deeds executed by, § 14, p. 29 
Alteration of deed operating as, § 14, p. 29 
Amendment of bill to quiet title by adding aver¬ 
ments seeking removal, § 74 
Apparent validity of claim os essential, § 13 
Apprehended cloud, § 15 
Assessments, § 14, p 34 
Attachment pioceedings, $ 14, p 25 
Baseless fear as sufficient to warrant cancella¬ 
tion of instrument as, § 13 
Building restrictions as, § 14, p. 30 
Burden of proof, § 76, p 121 
Cancellation of instrument constituting, § 97 
Caveats filed in land record, § 14, p 25 
Certificate of sale foi taxes, § 14, p. 35 
Color of title as essential to constitute, § 13 
Condition piecedent to relief, § 94 
Contract to devise, § 14, p 30 
Contracts, 

Leases, § 14, p. 26 
Purchase of land, § 14, p. 27 
Conveyance of title deiived through instrument 
sought to be set aside as, § 96, p 147 
Conveyance opeiatmg as, § 14, p. 29 
Cuitesy, sale of estate under execution, § 14, 
p. 31 

Damages as recoverable for proeurmg removal, 
§ 99 

Deed of trust, § 14, p. 33 
Deeds, § 14, p. 28 
Defined, § 12, n 77 

Demurrer to bill for want of proper averments 
as to, 8 73, p 108 
Dower claim, § 14, p. 26 
Duress, deed procured by, § 14, p. 30 
Easement, § 14, p. 26 
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Cloud on title—Continued, 

Esciow, 

Contract wiongfully recorded after being 
placed in, § 14, p 27 
Deed delivered in, § 14, p 30 
Execution sale, § 14, p 31 

Executory contract for sale of land, § 14, p 28 
Existing cloud, §§ 12-14, pp 23-37 
Foieclosuie, sale undei decree of, § 14, p 31 
Foreclosure proceedings, § 14, p. 20 
Foiged assignment of contract to buy land, § 14, 

p. 28 

Forged deed as, § 14, p 30 
Foiged mortgage, § 14, p. 34 
Fiaud, deeds procured by, § 14, p 30 
Groundless suspicion as sufficient to warrant can¬ 
cellation of instrument as, § 13 
Homesteads, 

Judgment or decree against, § 14, p 33 
Sale under execution, § 14, p 31 

Injunction, levy of tax creating, § 15 

Judgments or decrees, § 14, p 32 

Judicial proceedings as, § 14, p 26 

Jurisdiction in equity, § 1 

Jurisdiction of suit to remove, giound, §§ 3-5 

Land for taxes, § 14, p 35 

Leases, § 14, p 26 

Injunction precluding execution, § 13 
Levy for taxes, injunction, § 15 
Lis pendens, § 14, p. 27 
Mechanics* hens, § 14, p 27 

Sale under foreclosure decree, § 14, p. 31 
Mistake, conveyance includmg lands by, § 14, 
p. 30 

Mortgages, § 14, p. 33 

Payment or tender of amount of debt as 
condition to removal, § 102, p 134 
Sale under decree of foreclosuie, § 14, p 81 
Nature and extent of relief, § 95 
Necessary attributes, § 13 
Option for pui chase of land, § 14, p 27 
Particular instruments and matters constituting, 
§ 14, pp 25-37 

Personam, action in to remove, § 7 
Pleading, allegations as to, § 62 
Proof of, § 81, p. 128 

Punitive damages, recovery by plaintiff, § 99 
Reformation of instrument constituting, § 97 
Refund of purchase money on setting aside ju¬ 
dicial sale as, § 102, p. 163 
Relief awarded successful plaintiff, § 96, p 146 
Rem, action in to remove, § 7 
Remedy at law, jurisdiction in equity in case 
of lack of, g 4 

Sale for taxes or assessments, § 14, p 35 
Scope of inquiry, § 87 
Statutory provisions, 

Determination of adveise claims, § 6, p 14 
Jurisdiction to remove, § 6, p 17 
Subject matter of actions to remove, g 8 
Substantial character of claim constitutmg, § 13 
Suit to remove distinguished from suit to quiet 
title, § 2 

Tax deed, g 14, p 35 
Taxes, § 14, p 34 

Third persons, deed executed by, g 14, p 29 
Threatened doud, g 15 
74 C J S —90 


Cloud on title—Continued, 

Trusts, § 14, p 27 

Undue influence, deed procured by, g 14, p. 30 
Void instrument as, § 13 
Wills creatmg, g 14, p. 36 

Codefendants, 

Affirmative relief as against, § 100 
Cross complaint or petition against, g 70, p 102 
Collateral issues, inquiry into, § 87 
Collusion, defense of, g 42, p 64 
Color of title, cloud on title as requiiing, § 13 
Common grantors, parties to action, § 53 
Common source, 

Jury question in respect of title traced to, § 89 

Pi oof of title from, § 75, p. 113 

Title, 

Burden of pioof, § 76, p 120 
Complaint deraigning from, § 59, p 86 
Title deiived from as sufficient to maintain ac¬ 
tion, § 19 

Complaint. Bill, complaint or petition, generally, 
ante 

Conclusions of law, findmgs consisting of, g 92, p. 140 
Conclusiveness, 

Judgments or decree, § 105 
Title, evidence as to, g 81, p. 128 
Verdict of jury, g 92, p. 140 
Conditions, intervention, § 57 
Conditions piecedent, relief, § 93 
Confession and avoidance, plea or answer, pleading 
matters m, § 67, p. 95 
Confession of judgment, § 104 
Conflict of laws, procedure, § 46 
Conflicting evidence, jury questions, § 89 
Conflicting findings, § 92, p 140 

Consideration, evidence as to want of, admissibility 
under pleading, § 75, p. 116 
Consistency, 

Bill, complaint or petition, g 68, p. 82 
Cross bill or cross complaint, § 70, p 103 
Consolidation of defenses, plea or answer, § 67, p. 96 
Constitutional provisions, venue^ § 27 
Construction, 

Bill or complaint, § 68, p 83 
Finding, § 92, p 141 
Judgments or decrees, § 105 
Statutory provisions, deteimination of adveise 
claim, § 6, p 15 

Construction of will, determination of action requir¬ 
ing as affecting light, § 1 
Constructive possession. 

Laches as affected, § 49 
Sufficiency to support action, § 32 
Peaceable possession, § 35 
Vacant or unoccupied lands, sufficiency to sup¬ 
port actions, § 33 

Contingent interests, adverse claim, g 39 
Continuance of possession or title, presumption, § 76, 

p 118 

Contracts, 

Cloud on title. 

Contract for purchase of land, § 14, p. 27 
Contract to devise, g 14, p. 36 
Contracts for leases, § 14, p. 26 
Mistake in coimection with as justifying remedy, 
8 9 
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Contracts—Continued, 

Sale, 

Admissibility on question of title, § 78 
Conditions precedent to quieting title as 
against, § 93 

Contradictory findings, § 92, p. 140 
Conveyances, 

Cloud on title, § 14, p. 29 

Defendant as entitled to for purpose of clearing 
record title, § 101 

Judgment or decree ordering execution of, § 96, 
p. 147 

Bight to maintain action as affected, | 21, p. 47 
Corporations, parties to action, § 55 
Costs, §§ 110-112 

Amount and items allowable, § 112 
Attorney’s fees in addition to, § 111 
Disdlaimer, § 111 

Amount of items allowable, § 112 
Pleading for purpose of avoiding liability 
for, § 68 

Statutory proceedings to compel bringing ac¬ 
tion to try title, § 114, p. 166 
Right to in general, § 111 

Setting aside decree pro confesso in suit to 
remove cloud on title, § 104 
Statutory proceedings to compel bringing action 
to try title, § 114, p. 166 
Survey, fees of surveyor allowed as, § 112 
Counterclaim, § 71 

Assertion of title, waiver of requirement that 
possession be proved, § 76, p 120 
Cross bill treated as, § 70, p. 100 
Dismissal, § 84 

After filing of, § 83 
Failure to establish title, § 90 
Original bill as affecting, § 85 
Voluntary dismissal, issue of fact respecting title 
as affected, § 75, p. 112 

Courts, 

Jurisdiction of particular court, § 47 
Law questions for determination of, § 89 
Covenant of warranty, grantor In conveyance under 
as entitled to bring action, § 21, p. 48 
Covenants, enforceability tested by suit to quiet title, 
S 1, n.9 

Creditors, interest as sufllcient to maintain action, 
§ 22 

Cross bill or cross complaint, §§ 69, 70, pp. 99-104 
Additional land set forth in, relief affecting, 
§ 101 

Adverse claim, averments as to, § 70, p. 103 
AflirmatiVe r^ief to iiarty to, § 95 
Consistency with answer, § 70, p. 103 
Demurrer to, § 73, p. 106 
Dismissal, § 84 

After filing of, § 83 
Original bill as affecting, § 85 
Effect of filing, S 70, p. 102 
Jurisdiction, § 70, p 101 
Multifariousness, § 70, p 103 
Pleading in reply, § 70, p 104 
Possession, allegations as to, § 70, p. 103 
Relation to subject matter of original bill, § 70, 

p. 101 

Beply, § 70, p. 104 

Sufficiency of pleading, § 70, p. 102 


Cross bill or cross complaint—Continued, 

Title, averments as to, § 70, p 103 
Waiver of objections to, § 70, p. 102 
Cure the title, defined, § 1, n. 9 

Curtesy, cloud on title, sale of estate under execu¬ 
tion, § 14, p 31 
Damages, 

Relitf by way of, defendant, § 101 
Relief granted plaintiff by way of, § 99 
Deceased defendant, service of summons, § 50 
Decrees. Judgments or deciees, geneially, post 
Deeds, 

Cloud on title, § 14, p. 28 

Construction as incident to jurisdiction, § 87 
Escrow, 

Grantee in deed delivered in as entitled to 
maintain action, § 21, p. 49 
Grantor in deed deliveied in as entitled to 
bring action, § 21, p 48 

Mistake, correction of as condition precedent to 
quieting title, § 93 

Mistake in connection with, remedy as avail¬ 
able, § 9 

Trust, cloud on title, § 14, p. 33 
Default Judgment or decree, § 104 

Statutory proceeding to compel bringing action 
to try title, § 114, p. 168 
Defendants, necessity of joining as, § 56 
Defenses, §§ 41-45, pp 64-68 

Action to try title by person out of possession, 
§113,p 164 

Adequate remedy at law, waiver, § 10 
Adverse possession, title by, § 43 
Bar, § 45 

Collusion, § 42, p. 64 
Counterclaim, pleading as, § 71 
Equitable defenses as available, § 41 
Estoppel, § 41 

Existing agreement to dispose of interest in 
land, § 42, p. 66 

Fraud, title procured by, § 42, p. 66 

Laches, §§ 45, 49 

Legal defenses available, § 41 

Limitation, §§ 45, 48 

Outstanding title, § 42, p 66 

Paramount title in defendant, § 43 

Partial defense, § 42, p 65 

Particular defenses available, § 42 a pp. 64-67 

Possession, defendant in possession, § 44 

Prospective claim, § 41 

Replication or reply, pleading by way of, § 72 

Statutory provisions, § 6, p 14 

Taxes, failure to pay, § 43 

Third person, title in, § 42, p. 66 

Titles 

Certain person having, § 42, p. 66 
Defendant having, § 43 
Want of, § 42, p. 65 
Use plaintiff, § 41 

Vendor and purchaser, quieting title against pur¬ 
chaser, § 42, p. 66 
Waiver, § 45 
Want of title, 8 42, p. 65 
Definitions, 

Actual possession, § 32 
dear the title, § 1, n. 9 
Cloud on title, § 12, lu 77 
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Definitions—Continued, 

Cure the title, § 1, n 9 
Legal titie, § 17, p. 40, n 48 
Peaceable possession, § 35 
Real propel ty, § 8 

Demand for reconveyance, condition precedent to 
bringing action, § 93 
Demurrer, § 73, pp 106-109 
Evidence, § 89 

Supplemental pleadings, objection taken by, § 74, 

p. 110 

Denial, plea or answer, § 67, p. 96 
Disclaimer by, § 68 

Deraignment of title, complaint, § 59, p 85 
Descent and distribution, detei'mination of questions 
by suit to quiet title, § 1 
Description of land, 

Petition as required to show, § 64 
Pleading, plea or answer, 8 67, p 95 
Description of property. 

Judgment or decree, § 103 
Pleading, amendment correction mistake, S 74 
Determination, 

Demurrer, § 73, p 100 

Statutory proceedings to compel bringing action 
to try title, § 114, p 166 
Devisees, parties to action, § 63 
Direction of issues, § 88 
Direction of verdict, § 89 
Disclaimer, 

Adjustments on, statutory proceeding to compel 
bringing action to try title, § 114, p. 168 
Costs, § 111 

Amount and items allowable, § 112 
Statutory proceedings to compel bringing 
action to try title, § 114, p. 166 
Demurrer to, § 73, p, 106 

Plaintiff, adjudication of disputes between de¬ 
fendant, § 100 
Pleading, § 68 

Relief in accordance with, § 95, n. 37 
Statutory proceeding to compel bringing action 
to try title, § 114, p 167 

Discretion of court. 

Amendments to pleading, § 74 
Exercise of jurisdiction, § 9 
Injunction pending action, § 51 
Intervention, time, § 57 
Nonsuit, § 00 

Submission of issues to jury, S 86 
Dismissal and nonsuit, §§ 83-85 

Amendment of answer after motion to dismiss, 
8 74 

Counterclaim, issue of fact respecting title as 
affected, § 75 

Defendant as entitled to judgment ou, 8 300 

Disclaimer as requiring, 8 08 

Failure of proof, 8 80 

Involuntary dismissal, § 84 

Operation and effect, 8 85 

Statutory proceeding to compel bringing action to 
try title, 8 114, p. 168 
Voluntary dismissal, 8 83 
Distinctions, 8 2 

Divorce, action to try title, divorced wife as entitled 
to maintain proceedings, 8 118, p. 164 


Documentary evidence, admissibility on issue of 
title, 8 78 

Domicile or residence. 

Action to try title by nonresidents holdmg pos¬ 
session through agent, § 113, p. 164 
Default judgment against nonresident, § 104 
Jurisdiction as affected, § 47 
Parties to action, 8 55 
Pleadmg, showmg as to, § 63 
Publication of notice as against nonresident, 8 50 
Dower, 

Cloud on title as result of daim, § 14, p. 26 
Inchoate right as interest sufiScient to enable 
wife to maintain action, § 23 
Duress, cloud on title, deed procured by, 8 14, p. 30 
Easements, 

Answer setting up as defense, 8 67, p. 97 
Award to plaintiff alleging ownership in fee, 8 96, 
p. 146 

Cloud on title as result of unfounded claim, 8 14, 

p. 26 

Construction of judgment m action to quiet ti¬ 
tle to, 8 105 

Defendant establishing, exception or reservations 
m judgment, § 101 

Holder as entitled to maintain action, 8 25 
Possession subject to as sufficient to support 
action, 8 32 

Reversionary mterests, protection against, 8 8 
Ejectment, 

Adequate remedy by way of as precluding, § 10 
Answer in nature of cross action in, setting up 
claim for improvement, 8 70, p. 104 
Maintenance of actions under guise of suit to 
quiet title, 8 1 

Rule to bring under statute, time for bringing 
action, 8 114, p. 168 

Statutory proceedings to compel bringing of ac¬ 
tion to try title, 8 113, p. 164 

Enabling acts, determination of adverse claim, 8 6, 
p. 14 

Enforcement, judgments or decrees, 8 108 
Equitable defenses. 

Cross complaint, right to set up, 8 70, p. 104 
Special pleading, 8 67, p. 97 
Equitable interest, 

Defendant as entitled to decree determining, § 100 
Parties to action, 8 53 
Equitable title. 

Burden of proof, 8 76, p. 119 
Pleading, bill or complaint, allegations as to, 
§ 59, p. 86 

Possession as essential to mamtenance of action 
by holders of, 8 28 
Proof of, § 75, p. 113 
Equity, 

Federal courts, Jurisdiction, 8 6, p. 18 
Fraud, jurisdiction of cases involving, 8 3 
Jurisdiction, 8 1 
Grounds, 88 3-6 

Prevention of multiplicity of suits, 8 5 
Statutory provisions as ousting, 8 6, p. 17 
Subject matter, 8 8 

Statutory provisions as ousting jurisdiction of, 
8 6, p. 17 

En-ors, Judgment quieting title in, 8 100 
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Escrow, 

Cloud on title, 

Contract wiongfully recorded after placed in 
esciow, § 14, p 27 

Deed delivered in escrow, § 14, p 30 
Grantees in deed delivered in as entitled to 
maintain action, § 21, p. 49 
Grantor m deed delivered in as entitled to bring 
action, § 21, p 48 

Establishment of title at law before lesort to rem¬ 
edy, § 11 

Estates of decedents, creditor as having interest en¬ 
abling him to maintain action, § 22 
Estoppel, 

Burden of proving defense of, § 70, p. 121, n. 25 
Defense by way of, § 41 
Disclaimei operating as, § 68 
Pleading, bill or complaint, § 58, p. 83 
Evidence, §§ 76-82, pp. 118-130 

See, also, Proot, generally, post 
Admissibility, S§ 77-79 

Under pleading, § 76, p. 115 
Amendment of pleading as elfected by admis¬ 
sions without objection, § 74 
Burden of proof, § 76, pp llS-122 
Demurrer to, § ^ 

Findings supported by, § 92, p. 139 
Instiuctions on matters put in issue by, § 91 
Presumptions, § 76, pp 118-122 
Statutory proceeding to compel bunging action 
to try title, § 114, p 166 

Weight and sumciency, §§ 80-82, pp. 124-130 
Exceptions, § 73, pp 106-109 

Exclusive possession, condition precedent to mainte¬ 
nance of action, § 32 

Execution, cloud on title, sale of land under execu¬ 
tion, § 14, p 31 

Execution sale, purchaser at as entitled to maintain 
action, § 21, p 49 
Executors and admmistratois, 

Cloud on title, sale of land hy administrator, 
§ 14, p. 25 

Creditor obtaimng judgment against as entitled 
to mamtain action, § 22 
Judgment quieting title in, § 100 
Parties to action, §§ 53, 54 

Purchaser at sale by administrators entitled to 
maintain action, § 9 
Executoiy contract, 

Cloud on title, contracts for sale of land, § 14, 

p. 28 

Purchaser under as entitled to maintain action, 
§ 21, p 48 

Existing title, determination of, § 1 
Expenditures, reimbuisement of defendant, § 102, 
pp. 152-156 
Extent of relief, § 95 

Extraterritorial force, judgments or decrees, § 105 
Fact questions, §§ 89, 90 
Federal courts, 

Equitable jurisdiction of action under state stat¬ 
ute, § 6, p. 18 

liocal legal remedy as depriving of equitable ju¬ 
risdiction, § 10 

Statutory provisions, enforcement m, § 6, p. 17 
Fictitious name, service of summons under, § 50 
Final deciees, § 105 


Findings, § 92, pp 138-141 

Judgment or decree conforming to, § 103 
Force, possession obtained by, sufficiency to support 
action, § 32 
Foreclosure, 

Cloud on title, sale under decioe of, § 14, p 31 
Pui chaser at sale on as entitled to maintain ac¬ 
tion, § 9, § 21, p 49 

Quieting title as against one claiming title pur¬ 
suant to, § 14, p 26 

Belief by way of foreclosure of deed declared to 
be moitgaged, § 96, p 140 

Bight of mortgagor to maintain action after, § 24 
Foiteitiiies, power of court to giant relief against, 
§ 95 
Foigeiy, 

Cloud on title, 

Forged assignment of contract to purchase 
land, § 14, p 28 
Forged deed as, § 14, p, 30 
Forged mortgage, § 14, p. 34 
Issues in lespect of, § 75, p. 112 
Laches as barring action to quiet title based on, 
§ 49 

Form, judgment or decree, § 103 
Poim of lemedy, amendment of pleadings changing, 
§ 74 

Framing of issues, § 88 
Fraud, 

Answer setting up defense of, § 67, p 97 
Bill, complaint or petition, allegations as to, 
§ 58, p 83 

Cloud on title, deed procured by, § 14, p 30 
Defenses, title procured by, § 42, p 66 
Evidence, admissibility under pleading, § 75, 
p. 116 

Issues in respect of, § 75, p. 112 
Judgment or decree, amendment on ground of, 
§ 107 

Juiisdiction in equity of cases involving, § 3 
Mortgages, paynTent of debt as condition to quiet¬ 
ing title, § 102, p. 156 

Possession as essential to cancellation as cloud on 
title of instrument procuired by fraud, § 27 
Possession obtained by, sufficiency to support ac¬ 
tions, § 32 

Setting aside judgment for, default Judgment, 
f 104 

Weight and sufficiency of evidence as to, $ 80 
Fraudulent conveyance, 

Evidence, admissibility under pleading, § 75, 

p. 116 

Parties to action to remove cloud consisting of, 
§ 53 

Future estates, possession by holder as essential to 
maintenance of action, § 27 
Future interests, adverse claim, § 30 
General denial, evidence admissible under, § 75, p 115 
Good faith, improvements by defendant, recovery for, 
§ 102, p. 153 

Groundless suspicion, doud on title, 513 
Grounds of Jurisdiction, §§ 3-5 

Guardian and ward, purchaser at sale by guardian 
as entitled to maintain action, § 9 
Harassment, jurisdiction in equity to prevent, § 3 
Hearmg, §§ 86-92, pp 132-141 
Demurrer, j 73, p 109 
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Hearing—Continued, 

Dismissal and nonsuit before, §§ 83-^5 
Statutoiy pioceodings to compel bunging action 
to try title, § 114, p 1G6 
Hens, parties to action, §§ 53, 54 
Joiiidei as plaiatilf, § 55 
Homchtead, 

Cloud on title, 

Judgmcntb or decides against, § 14, p 33 
Sale under execution, § 14, p 31 
Execution creditor, quieting title in owner of 
homestead as against, § 94 
Injunctive I’clief in action to quiet title to, § 98 
Interest ot holder as sufficient to maintain ac¬ 
tion, § 23 

Husband and wife. 

Action to try title, divorce as affecting right, 
§ 113, p m 
Joinder as pljuutifts, § 55 

Immaterial allegations, title, proof of, § 75, p 114 
Impounding lents, order impounding until final dis- 
riosition of cause, § 51 
Improvements, 

Action, reply setting up claim for, § 70, p 104 
Proof of allegations as to, § 75, p 113 
Ilecovcry foi value of improvements placed on 
laud m good faith by unsuccessful parly, 
§ 06, p 148 

Pocovory of values of by defendant on title being 
(leclaied void, § 102, p. 153 
Beiiioval rcquiiements m lespect of, § 96, p 147, 
n. 59 

In rem, decree in suit to quiet title, § 103 
Incidental relief, 

Defen'dant, § 101 

Successful plaint fit as entitled to, § 00, p 146 
Inclosuro of land, admissibility ot evidence as to on 
issue of possCrtSioii, § 70 

Inconsistent defenses, plea or answer, § 67, p 06 
Inconsistent findings or conclusions, § 02, p 140 
Incoiiioreal hereditaments, subject matter of action, 
8 8 

Information and belief, leply on, § 72 
Inherent jurisdiction, ciiiuty, 8 1 
Injunction, 

Cloud on title, levy ot tax creating, § 15 
Decree against person in possession, enforcement 
by, § 108 

Maintenance of status quo pending proceeding, 
§ 51 

Possession, burden of proof, § 76, p 118 
Keliof granted plaintiit by way of, § 08 
Xuuoc^cnt purchaser, issue in respect of, § 75, p 112 
Insolvency, assignees in as entitled to maintain ac¬ 
tion, § 17,'p 43 
Instructions to jury, § 91 ' 

Interest in subject matter, 

Demurrer to complaint on ground of failure to 
contain matters as to, § 73, p 107 
Intervention by persons having, § 57 
Pailics, 8 53 
Parties to action, § 54 

Pleading, bill or complaint, § 50, pp. 84-87 
Proof of, S 75, p 118 
Title, generally, post 
Inteiwentiou; 

Dismissal in case of, § 83 


Intervention—Continued, 

Interest in subject matter, § 57 
Relief granted, § 95 
Involuntaiy dismissal, § 84 
Issues, § 75, pp 111-117 

Amendment of pleadings after joinder, § 74 
Direction and framing of, | 88 
Findings of fact on, § 92, p 138 
Instructions to jury m matters In issue, § 91 
Judgment or decree as requiied to determine, 
§ 103 

Statutory proceedings to compel bringing action 
to try title, § 114, p 1G6 

Joinder of defenses, plea or answer, § 67, p, 96 
Joinder of issues, amendment of pleadings after, § 74 
Joinder of paities, §§ 55, 56 

Joint tenants Tenants in common, generally, post 
Judgment creditors, intervention, § 57 
Judgments or decrees, §§ 103-108, pp 156-161 
Admissibility on issue of title, § 78 
Amendment, § 107 
Amendment of title, § 105 
Cloud on title, § 14, p. 32 
Conclusiveness, § 105 
Default, § 104 

Default judgment, statutory proceeding to compel 
bringing action to quiet title, § 114, p 168 
Desciiption of property, § 103 
Disclaimer, 

Effect of judgment on disclaimer in statu¬ 
tory proceeding to compel bringing ac¬ 
tion to try title, § 114, p. 168 
Right to judgment on, § 68 
Enforcement, § 108 
Bxtrutenitorial force, § 106 
Finality, § 103 

Findings supporting, § 92, p 130, § 103 

Form and requisites, § 103 

Fraud, 

Amendment on ground of, § 107 
Setting aside for, default judgment, § 104 
Injunction, enforcement by way of, § 108 
Instruction, § 105 
Issues determined, § 103 

Judgment creditor as entitled to maintam action, 
§ 22 

Liens discharged by, i 105 
Modification, § 107 
Natuie and extent of relief, § 95 
Opening or vacating, § 106 
Operation and effect, § 105 
Parties, requirements as to, § 103 
Presumptions, decree pro confesso or default 
judgment, § 104 
Pro confesso, § 104 
Process, enforcement, § 108 
Record, effect of failure to record, § 105 
Relief from default judgment, § 104 
Retroactive operation, § 105 
Setting aside, § 106 

Default judgment, § 104 

Statutoiy proceedings to compel bringing action 
to try title, 8 114, p 168 
Statutory provisions, setting aside, § 106 
Successful plaintiff as entitled to, 8 96, p. 147 
Teims, imposition of, § 103 
Transfer of title by, 8 106 
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Judgments or decrees—Continued, 

Vacating, § 106 

Writ of assistance or possession, enforcement by, 
§ 108 

Judicial proceeding, cloud on title as result of, § 14, 

p. 26 

Judiaal sale, 

Purchaser at as entitled to maintain action, § 21, 
p 49 

Recovery of purchase price paid out, § 102, p 153 
Title of purchaser at, burden of proof, 8 76, p. 119, 
n. 3 

Jurisdiction, § 47 

Cross bill or counterclaim, § 70, p. 101 
Demurrer, objection to matters going to Juris¬ 
diction, § 73, p. 106 
Discretion of court, § 9 
Dismissal of action for want of, 184 
Equity, § 1 

Ground, §§ 3-5 

Statutory provisions as ousting, § 6, p. 17 
Subject matter, § 8 
Ground, §§ 3-5 
Notice conferring, § 50 
Statutory provision, § 6, p. 17 
Jury, submission of issues to, 8 86 
Jury questions, S§ 89, 90 

Labor, adequate remedy at law, defense of, § 10 
Laches, 8 49 

Burden of establishing defense of, 8 76, p. 121, 
n. 25 

Defense of, § 45 

Demurrer to bill on ground of, § 73, p. 107, n. 10 
Disnussal of action barred by, 8 8i 
Pleading defense of, 8 87, p 97 
Lack of remedy at law, Jurisdiction in equity, 8 4 
Landlord and tenant, 

Adverse claims, determination of, 3 38 
Possession, 

Necessity to maintain action, 8 29 
Tenant as sufdcient to support suit, § 34 
Privity of title as precluding mamtenance of ac¬ 
tions, 8 38 

Law questions, 8§ 89, 90 

Lawful possession, condition precedent to mainte¬ 
nance of suit, S 32 
Lease, 

Cloud on title, § 14, p. 26 

Injunction against execution, 8 15 
Notice to quit as condition precedent to bringing 
action to quiet title against, § 93 
Possession shown by execution of, § 79 
Leasehold interest, holder as having sufficient inter¬ 
est to maintain action, 8 23 
Leave of court, intervention, 8 67 
Legal defenses as preduding resort to remdy, 8 10 
Legal interest, parties to action, 8 53 
Legal predicate, necessity, 8 1* 

Legal title, 

Burden of proof, 8 76, p 119 
Framing issue for trial by court of law, 8 88 
Holder as entitled to maintain suit, 8 17, p. 40 
Possession by holder as essential to maintain ac¬ 
tion, 8 27 

Presumptions as to, 8 76, p 118 
Proof of, 8 75, p. 113 

Supplemental complaint setting up, 8 74 


Liberal construction, statutory provisions, determina¬ 
tion of adverse claim, 8 6, p. 15 
Liens, 

Decree quieting title as destroying, § 105 
Defendant establishing, decree exceptmg or re¬ 
serving, 8 101 

Reimbursement of defendant paying off, 8 102, 
p. 153 

Taxes and assessment, reimbursement of defend¬ 
ant paying, § 102, p. 154 
Life estates, 

Deteimination of daims of life tenants, 8 87 
Holder as entitled to maintain action, 8 17, p 42 
Light and air, cloud on title, claimed right as con¬ 
stituting, 8 13, n 93 
Limitation of action, § 48 

Condition precedent to relief against Judgment 
barred by statute, § 94 
Defense, 8 45 

Ejectment, remedy as available when right to 
mamtain is barred by, § 10 
Mortgage barred by, owner as entitled to main¬ 
tain action, 8 24 

Mortgages, removal as doud on title as dependent 
on payment or tender of debt, 8 102, p 155 
Recognition of claim barred by statute, 8 87 
Reply setting up, admission, 8 72 
Lis pendens, 

Cloud on title, 3 14, p. 27 

Temporary injunction where filing of bill oper¬ 
ates as, 8 51 

Location of land, petition as required to show, 8 64 
Lost instruments, title, reliance on, § 81, p 128 
Material issues, findings of fact on, § 02, p. 138 
Matters affectmg right to remedy, §§ 9-11, pp. 19-23 
Mechamcs’ liens, cloud on title, § 14, p 27 

Sale under foredosure decree, § 14, p. 31 
Misjoinder of causes, bill or complaint, 

Demurrer on ground of, 8 73, p. 107 
Waiver of objection, 8 68, p. 84 
Misjoinder of defenses, plea or answer, 8 67, p. 96 
Misleading instructions, 8 91 
Mistake, 

Cloud on title, conveyance induding lands by mis¬ 
take, 8 14, p. 30 

Remedy as available in case of, 8 9 
Modification, Judgments or decrees, § 107 
Money judgment, cross complamt in quiet title suit, 

§ 70, p. 101 
Mortgages, 

Admissibility on Issue of title, 8 78 
Cloud on title, § 14, p 33 

Payment or tender of amount of debt as con¬ 
dition to removal, 8 102, p. 154 
Sale under decree of foreclosure, § 14, p. 31 
Interest as mortgagor or mortgagee as sufficient 
to mamtain action, § 24 
Jurisdiction m equity to set aside, 8 3 
Payment of debt as condition of quieting title as 
against, 8 102, p. 155 

Possession, mortgagees not In possession as enti¬ 
tled to remedy, 8 27 

Tender of mortgage debt as condition precedent 
to quieting title, 8 102, p. 165 
Multifariousness, 

Bill, complaint or petition, demurrer on ground 
of, 8 73, p. 107 
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Multifariousness—Continued, 

Bill or complaint, 

Prayer for relief, § 66 
Waiver of objections, § 58, p 84 
Cross bill to quiet title, § 70, p. 103 
Multiplicity of suits. Jurisdiction in equity to prevent, 

IMunicipal corporations, parties to action, § 65 
Muniment of title, 

Decrees quieting title as, § 105 
Establishment by decree, statutory provisions, 
S 6, p 17 

Nature of relief, § 05 
Nature of remedy, § 1 

Navigable waters, determination of right to control 
in suit to quiet title, § 8 
Necessary parties to action, § 5S 
Defendant, § 56 
Plamtiflr, § 66 

Now cause of action or defense, amendment of plead¬ 
ings setting up, § 74 

New trial, issue of law on question of title, § 88 
Nominal plaintiff, defenses available against, § 41 
Nonresidence. Kesidenee or domicile, generally, post 
Nonsuit. Dismissal and nonsuit, generally, ante 
Notice, § 50 

Notorious possession, condition precedent to mainte¬ 
nance of action, S 32 

'Objections, bill or complaint, time of raising, § 58, 
p. 84 

Offer of equity, pleading in action for, § 63 
Offer to do equity, bill, complaint or petition, demur¬ 
rer on giound of failure to contain offer, § 73, 
p. 107 

Open possession, condition precedent to maintenance 
of action, § 32 

Opening and closing, trial of proceeding, § 86 

Opening judgments or decrees, § 106 

Operation and effect^ Judgments and decree, § 106 

Options, cloud on title, option for pui chase, § 14, p, 27 

Original Jurisdiction, equity, § 1 

Outstanding claim, doud on title, § 12 

Outstanding title, defense of, § 42, p. 66 

Ownership, 

See, also, Possession, generally, post 
Action to try title by person claiming, § 113, 
p. 164 

rinding of fact on issue of, § 92, p. 140 
Fixing status of, statutory provisions, § 6, p 17 
Proof of possession under pleading of, § 75, p 113 
Paper title, suflaclency to maintain action, § 20 
Paramount title, 

Defense of, 8 43 
Necessity, § 17, p. 41 

Partial defenses, plea or answer setting up, § 67, p 95 
Partial possession, sufiftciency to support action, 8 36 
Parties, §8 52-^7, pp. 74-81 

Action to try title by person out of possession, 
§ 113y p. 164 

Adverse parties as essential, § 52 
Capacity to sue, 8 65 
Common grantor, 8 53 
Corporations, capacity to sue, § 65 
Defendants, § 56 

Demhrrer as lying to bill for want of necessary 
parties, 8 73, p. 107 
Devisees, 8 53 


Parties—Continued, 

Executors or adnoanistrators, § 54 
Heirs, § 64 

Joinder as plaintiff, § 55 
Heirs and personal representatives, § 53 
Husband and wife, joinder as plaintiffs, § 55 
Interest in subject matter, §| 53, 54 
Intervention, § 57 
Joinder, § 55 

Defendant, § 56 
Joint tenants, § 55 
Judgment, requirements as to, § 103 
Mumcipalities, capacity to sue, § 55 
Necessary parties, § 53 
Defendant, § 56 
Plaintiff, § 65 

Personal representatives, § 54 
Joinder as plaintiff, § 55 
Plamtiff, 8 55 

Pleading, allegations as to, § 63 
Proper parties, § 54 
Real party in interest, § 55 

Statutory proceedmgs to compel bringing actions 
to try title, § 114, p. 166 
Tenants in common, joinder, § 65 
Unknown defendants, Joinder, § 56 
Vendor and purdhaser, real party in interest, § 55 

Partition, 

Conversion of statutory proceeding for into one 
to quiet title, § 6, p. 16 

Purchaser at sale m as entitled to maintain ac¬ 
tion, § 21, p, 49 
Relief by way of, § 96, p. 147 

Peaceable possession. 

Condition precedent to maintenance of suit, $ 35 
Pleading, § 60 

Pending actions, improvements by defendant, recov¬ 
ery for, § 102, p. 153 

Personal Judgment, relief by way of In action to quiet 
title xmder contract of sale, § 96, p. 147 
Personal representatives, parties to action, §§ 53, 54 
Joinder as plamtiff, 8 55 
Personam, 

Action In, § 7 

Decree in suit to remove doud from title oper¬ 
ating in, § 103 

Petition. Bill, complaint or petition, generally, ante 
Plaintiffs, 

Real party In interest, 8 65 

Relief accorded to, 8§ 96^-00, pp. 146-150 

Plea or answer. 

Adequate remedy at law, setting up defense of, 
§ 67, p 97 

Admissions, § 67, p 96 
Proof of, 8 75, p^ 114 

Adverse claim, averments as to, § 67, p. 98 
Adverse possession, setting up defense of, 8 67, 
p. 98 

Affirmative defenses, necessity of setting out, 
8 67, p. 94 

Affirmative matters, replication or reply, § 72 
Affirmative relief, answer containing plea for, 
8 67, p. 95 

Amendment, time, § 74 

Argumentative denial, | 67, p 96 

Compliance with statutory provisions, 8 67, p. 94 
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Plea or answer—'Continued, 

Confession and avoidance, pleading matters in, 
§ 6^, p 9o 

Consolidation of defenses, § 67, p 96 

Cl OSS bill or cross complaint, § 70, pp. 100-104 

Cross complaint as party of answer, § TO, p. 102 

Definiteness of allegations, § 67, p. 94 

Demurrer to, § 73, p. 106 

Denial, § 67, p. 96 

Disclaimer by, § 68 
Description of land, § 67, p 93 
Disclaimer, § 68 

Accompanied *by answer, § 68 
Easement, pleading as defense, § 67, p 97 
Equitable defenses, special pleading, § 67, p. 97 
Fraud, pleading defense of, § 67, p, 97 
Inconsistent defenses, § 67, p 96 
Joinder of defenses, § 67, p 96 
Laches, pleading d^ense of, § 67, p. 97 
Misjoinder of defenses, § 67, p. 96 
Partial defenses, setting up in, § 67, p 95 
Particular defenses, § 67, p. 97 
Possession, admission, § 67, p 96 
Replication of reply to, § 72 
Requisites in general, § 67, pp 94-98 
Specific allegations as essential, § 67, p 94 
Statutory proceedings to comp^ bringing action 
to try title, § 114, p 167 

Supplemental pleadings, waiver of objection by 
filing answer, § 74 
Title, 

Amendment to set up, § 74 

Setting up title in defendant, § 67, p. 97 

Pleading, §§ 58-75, pp. 81-117 

Admissions, demurrer, § 73, p. 108 
Amended pleading, § 74 

Amendment, dismissal of bill correctible by, § 73, 

p. 100 

Answer, Plea or answer, generally, ante 
Bill, complaint or petition, generally, ante 
Certainty, amendment for purpose of making 
more certain, § 74 

Complaint Bill, complaint or petition, generally, 
ante 

Countei claim, generally, ante 
Cross bill or cross complaint, generally, ante 
Demurrers or exception, § 7^ pp. 100-109 
Description of property, amendment correcting 
mistake, § 74 
Disclaimer, § 68 

Demurrer to, § 73, p. 106 
Statutory proceeding to compel bringing ac¬ 
tion to try title^ § 114, p. 167 

Discretion of court, amendment, § 74 
Evidence admissible under, § 75, p. 115 
Exception, § 73, pp. 106-109 
Instructions on matters put in issue by, § 91 
Interest in subject matter, bill, complaint or pe¬ 
tition, S 69, pp Sir-87 
Intervention, right to fide, § 57 
Issues, § 75, pp. 111-117 
Nature of relief sought as determined by, § 1 
Petition. Bill, complaint or petition, generally, 
ante 

Plea or answer, generally, ante 
Reimbursement for improvements, demand for 
, , relief as essential, § 102, p. 153 


Pleading—Continued, 

Replication or reply, § 72 

Statutoiy proceedings to compel bringing action 
to try title, § 114, p 107 
Subseiiuent pleading, § 72 
Supplemental pleading, § 74 

Taxes or assessment, refund to defendant pay¬ 
ing as dependent on pleading, § 1U2, p. 154 
Time, amendment, § 74 

Possession, 

See, also. Ownership, generally, ante 
Accretions, vendor retaining possession as hav¬ 
ing interest sufiicient to maintain action, § 21, 
p 47 

Action to try title, compelling bringing of action 
by pel son out of possession, § 113, p. 103 
Actual possession as essential to support action, 
§ 32 

Admissibility of evidence on issue of, § 79 
Agent, sufliciency to support suit, § 34 
Answer admitting, § 67, p 96 
Assessments, proof of payment as evidence of pos¬ 
session, § 82 

Burden of proof, § 76, p. 120 
Condition precedent to maintenance of action, 
§§ 26-31, pp 53-57 

Gonsti’uctive possession, generally, ante 
Cross complainant as ie<iuiied to have, § 70, 

p. 100 

Cross complaint, allegations as to, § 70, p 10.3 
Detendant entitled to, jurisdiction to award, § 101 
Defense of defendant in possession, § 44 
Deliveiy decreed as incident to bill to quiet title, 
§ 96, p 148 

Dcmurier to bill for failure to allege, § 73, p. 108 
Dismissal of bill failing to allege possession of 
plamtifl, § 84 

Easements, possession subject to as sufiQcieut, 
§ 32 

Enforcement of right to, statutory provision, § 6, 
p 14, n. 46 

Equitable title, holders as lequired to have pos¬ 
session, § 28 

Exclusive possession as essential to maintenance 
of action, § 32 
Findings as to, § 92, p. 138 
Force in procuring, sufficiency to suppoit action, 
§ 32 

Fraud in procuiing, sufiiciency to support action, 
§ 32 

Future estates, holders of as requued to have 
possession to maintain action, § 27 
Injunction, burden of proof, § 70, j) 118 
Issue as to, findings on, § 02, p 139 
Issue of fact, § 75, p. 112 
Jurisdiction as dependent on, § 10 
Laches as affected, § 49 

Landloxd, quieting title as against hostile claim 
of one taking possession from tenant, § 29 
Lawfulness as essential to maintain suit, § 32 
Legal title, holder as required to have possession 
to maintam action, § 27 
Necessity, §§ 26-31, pp. 53-57 
Part of tract, sufiiciency to support action, j 36 
Peaceable possession as essential to maintain ac¬ 
tion, § 35 
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«on—Cont inued, 
ricjiclinK, 

Bill, complaint or petition, § 00 
Wnivoi of f.iiliirc to allego, § 58, p 84 
l‘rclimiiiiiry qucwtion, doLenuination before 
awarding issues, § 88 
Pu\siimi)tions, § 76, p 118 

riiiua fade case, prool of actual possession un¬ 
der cUiiin of owueiship, § 81, p 129 
Bioofot, §7f), p 314 

Kcreuors, appOiiituioiit, application of plaintdt 
not in iiosscssion, § 51 
Statutory provisions. 

Necessity, § 29 

Peaceable posserjsion as essential, § 35 
Suflicioucy, §§ 32-30, pp. 57--02 
Evidence as to, § 82 

Tenant, snlliciency to suppoit suit, § 34 
Title founded on as suthcient to maintain action, 
§ 18 

Title 111 connection witli as suflicient to maintain 
action, § 17, p. 40 

Trespassers, sufliciency to support actions, § 32 
Unendosed lands, peaceable possession as essen¬ 
tial, § 35 

XTnoecnziiod lands, 

Constructive possession as sufficient to sup¬ 
port action, § 33 
Necessity, § 30 

Vacant and unoccupied land, proof of, § 75, p 115 
Vawint lands, § 30 

Constructive possession as sufficient to sup¬ 
port action, § 33 

Peaceable possession as essential, § 35 
Variance between allegations and pioot § 75, 
p. 117 

Vcnd(‘e, possession as sufficient to suppoit suit 
by vendor, § 32 

Waiver, olsection to lack of, § 31 
Weight of evidence as to, § 82 
Wrongful possession as insufficient to support ac¬ 
tion, § 32 

Possessory actions, statutory provisions, § C, p 15 
Pruyi'r for relief, 

Bili, petition or complaint, demurrer on giound of 
insulhcicncy, § 73, p 108 
Bill or complaint, § 00 
Premature actions, g 48 
Dismissal, g 84 

Premature filing, cross complaint, g 70, p 102 
Proiionderance of evidence. 

Bequlrements as to, g 80 
Title, establishment by, g 81, p, 128 
Present interests, adverse claims requiring, g 39 
Presumptions, § 76, pp. 118-122 

Judgment or decree by default.or pro coufesso, 
g 104 

Prlma facie case, § 80 

Title, establishment, g 81, p. 129 
Principal and agent, 

Cloud on title, deed executed by agents, § 14, 
p. 29 

Possession of agent as sufficient to support suit, 
g 34 

Pi lor establishment of title of law before resort to 
remedy, § 11 

Pro confesso, judgment or decree, § 104 


Procedure, §§ 46-49, pp. 68-72 
Rules governing, § 46 
Statutory provisions, § 16, p. 14 
Proceedings, action to try title, statutory proceeding 
to compel bunging of, § 114, pp lCC-169 
Process, § 50 

Enforcement of judgment or deciee, § 108 
Statutory pioceedings to compel bunging action 
to tiy title, § 114, p 166 
Proof, § 75, pp 111-117 

See, also, Evidence, generally, ante 
Amendment of pleading to conform to, § 74 
Default judgment, § 104 

Evidence admissible under pleading, § 75, p 115 
Improvements, reinbursement as dopendeut on 
proof of value of, § 102, p 153 
Mattel s which must be proved, § 75, p. 113 
Proper parties to action, § 54 
rrospec*tive claim, defense, asseition as, § 41 
IHiblieation of service, sufficiency to confer jurisdic¬ 
tion, § 50 

Punitive damages, cloud on title, recovery of, § 99 
Puichase money, judicial sales, refund in setting 
aside as cloud on title, § 102, p. 153 
Purchaser, 

Interest as sufficient to mamtain action, g 21, 
pp 47-50 

Possession, remedy as available against vendee in 
possession, § 27 

Vendor and purchaser, generally, post 
Purpose, statutory action to quiet title, § 6, p. 16 
Purpose of remedy, § 1 
Questions of law and fact, §§ 89- 90 
Quitclaim deed. 

Action based on, § 20 

Condition precedent to relief as against, § 94 
Mistake in connection with remedy as available, 
§9 

Real party in interest, prosecution In name of, § 55 
Receivers, appointment for preservation of property 
pending action, § 51 

Record, decrees, eftect of failure to record, § 106 
Record title, sufficiency to maintam action, g 20 
Reference, g 86 
Reformation of instruments, 

Cloud on title, § 97 

Condition precedent to quieting title, § 93 
Defendant establishing daim under deed, § 101 
Jurisdiction in equity, § 3 

Reimbursement, expenditures made by defendant, 
§ 102, pp, 152-156 

Rejoinder, replication or reply, g 72 
Releases, judgment or decree ordering execution of, 
§ 96, p 147 

Rehef, §§ 93-102, pp, 141-156 

Accounting, defendant as entitled to, § 101 
Alternative relief, defendant, § 101 
Cancellation of instruments, § 97 
Conditions piecedent, § 93 
Damages, 

Award to plaintiff, g 99 
Defendant as entitled to, § 101 
Defendant, §§ 100-102, pp 150-156 
Extent of, § 95 

Incidental relief, defendant, § 101 
Injunction against defendant, § 98 
Nature of, § 95 
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Relief—CJontmued, 

Necessity of doing equity, § 94 
Plaintiff, §§ 96-99, pp. 146-150 
Reformation of instruments, § 97 
Statutory proceedings to compel bringing actions 
to try title, § 114, pp. 166-169 
Successful plaintiff, $§ 96-99, pp. 146-150 

Rem, action in, § 7 
Remaindermen, 

Determination of claim, § 87 
Possession as essential to maintenance of ac^ 
tion, § 27 

Remedy as available against one wrongfully 
claiming estate, § 39 

Remedy at law, jurisdiction in equity in case of lack 
of, §4 

Rents, impounding until final disposition of cause, 
§ 61 

Rents and profits, 

Accounting, defendant entitled to, § 101 
Recovery of by successful plaintifl, § 96, p. 148 
Repeal, statutory provisions, judgments prior to re¬ 
peal as affected, § 6, p 15 
Replication or reply, § 72 

Cross pleading, § 70, p. 104 
Demurrer to, § 73» p. 106 

Residence. Domicile or residence, generaRy, ante 
Responsiveness, verdict or finding, § 92, p, 139 
Restoration of consideration or benefits received, con¬ 
dition precedent to relief, § 94 
Restriction, statutory proceeding to compel bringing 
action to try title, § 114, p 169 
Retroactlye operation, judgments or decrees, § 105 
Reversion, 

Interest in as sufficient to maintain action, S 17> 
p. 42 

Possession by reversioner as essential to main¬ 
tenance of actions, § 27 

Remedy as available against one wrongfully 
claiming estate in, § 39 

Reversionary interests, easement, protection against, 
18 

Review, § 109 

Statutory proceedings to comp^ bringing action 
to try title, S 114, p. 166 

Sale of property pending suit, dismissal In case of, 
§ 84 

Scope of inquiry, § 87 
Scope of remedy, § 1 

Scrambling possession, statutory proceedings to com¬ 
pel bringing of action to quiet title, § 113, p 165 
Security, relief awarded in action against giantor m 
deed given as security, § 96, p. 147 
Semblance of titles removal as doud on title, § 12 
Service of process or notice, § 50 
Servitudes, enforceability tested by suit to quiet title, 
§ 1, n. 9 

Setting aside judgment, § 106 
Default judgment, § 104 

Specific performance, cross complaint seeking as part 
of answer, § 70, p. 102 
Statutory provisions, 

Action to try title compelling bringing of, §§ 113, 
114, pp. 163-169 

Adequate remedy at law as pi*ecluding resort to 
remedy, } 10 


Statutory provisions—Continued, 

Adverse claims, determination of, § 6, pp 14-18; 
§ 38 

Bill or complaint. 

Following language of statute, § 58, p. 82 
Offer of equity, § 65 

Constructive possession as sufficient to support 
action, § 32 
Costs, § 111 
Counterclaim, § 71 
Cross complaint, § 70, p 101 
Disclaimer, costs, § 111 

Dasements, holder as entitled to maintain ac¬ 
tions, § 25 

Judgments or decrees, setting aside, § 106 
Jurisdiction, enlargement, § 6, p. 17 
Offer of equity, bill or complaint, § 65 
Parties, proper parties, § 54 
Partition, conversion of proceeding into one to 
quiet title, § 6, p. 16 

Peaceable possession as essential to maintain 
suit, § 35 

Plea or answer, compliance with, § 67, p 94 
Possession, 

Necessity, § 29 

Necessity in order to maintain action, § 27 
Sufficiency, § 32 

Title founded on as sufficient to maintain ac¬ 
tion, § 18 

Vacant or unoccupied land, § 30 
Prior establishment of title or law as essential, 
§ 11 

Procedure, § 46 

Process or notice, § 60 

Publication of service, § 60 

Service of process or notice, § 50 

Title to property involved, § 17, p 40 

Unknown owners, publication of service, 8 50 

Venue, § 47 

Striking out, cross bill or cross complaint, § 70, 

p 100 

Subject matter of action, § 8 

Successful plamtiff, relief accorded to, §§ 96-90, 
pp. 146-150 

Sufficiency of evidence, proceedings to quiet title or 
remove clouds thereon, §§ 80-^, pp 124-330 
Superior title, burden of proof, § 76, p 119 
Supplemental pleading, § 74 
Surplusage, 

Bill, complaint or petition, demurrer on ground 
of allegations constituting, § 73, p 107 
Pleading, bill or complaint, § 68, p. 83 
Allegations of title, § 59, p. 86 

Survey, 

Costs, fees of surveyor allowed as, § 112 
Order of court, § 86 
Tax deeds, 

Qoud on title, § 14, p. 36 
Holders entitled to maintain action, § 20 
Tax title, relief against, 8 96, p. 147 
Taxes, 

Cloud on title created by, § 14, p. 34 
Defense of failure to pay, 8 43 
Evidence, admissibility of evidence as to payment 
on issue of possession, 8 79 
Possession, proof of payment as evidence of 
possession, § 82 
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Taxes—Oontmued, 

Kecoveiy of taxes paid by unsuccessful party, 
§ 96, p 148 

Reimbursement of defendant for taxes paid, 
§ 102, p 154 

Temporary injunction, maintenance of status quo 
pending proceeding, § 51 

Tenancy in common, intervention by persons claiming 
as cotenauls, § 67 

Tenants. Landloid and tenant, generally, ante 
Tenants in common. 

Action to ti*y title, Joinder as respondents in peti¬ 
tion to compel bringing action, § 114, p 106 
Ootenants as entitled to maintain action, § 17, 
p. 43 

Joinder as party, § 65 
Possession, sufliciency, § 32 
Tender, 

Consideration or benefits received, condition pre¬ 
cedent to relief, § 94 

Reimbursement of expenditures by defendant, 
preieciuisite to bringing suit, § 102, p 152 
Terms, judgment or decree, imposition of, § 103 
Teiritorial jurisdiction, decieo operating only on land 
within, § 106 

Third parties, adjudication of rights of, § 03 
Third persons, 

Cloud on title, deed executed by, $ 14, p. 20 
DeHuise of title in, § 42, p. 06 
Title or interest in, $ 17, p. 42 
Time, 

Amendment, pleading, 8 74 
Ihsinissal for want of jurisdiction, motion for, 
8 84 

l^h'ading, allegation as to ownersliip, § 59, p, 86 
Trial, 8 80 
Time to sue, 8 *18 
Title, fiS 10-2(5, pp. 89-52 

Admissibility of evidence as to, 8 78 
Amondiuont of answer to set up, 8 74 
Ancient records, sufficiency to establish, 8 81, 
p. 128 
Answer, 

Amendment to set up title, 8 74 
Sotting up title in dofimdaut, § 07, p 97 
Burden of proof, § 70, p. 119 
(Jortainty, establishment with, § 81, p. 128 
Cloud on title, gonerully, ante 
Condusivoness, evidence as Vo, § 81, p. 128 
Cross bill asserting superior title In diieiidant, 
§ 70, p. 100 

Cross complaint, averments as to, 8 70, p. 103 
Defenses, 

Defendant having title, 8 43 
Third pc^rson having title, § 42, p. 06 
Want of title, 8 42, p. 66 

Demurrer to petition on ground of tailure to con¬ 
tain matter as to, 8 73, p. 107 
Determination of better title as between parties 
to proceeding, 8 06 

Dismissal for failure of proof in respect of, § 90 
Documentary evidence, admissibility on issue of, 
8 78 

Evidence admissible as to under pleading, 8 76, 
p. 115 

Extent of Interest entitling plaintiff to maintain 
action, 8 17, p. 42 


Title—Continued, 

bindings as to, 8 92, p. 138 
Immaterial allegations in respect of, proof, § 75, 
p, 114 

Instructions to jury on issue as to, § 91 
Issue of fact, § 75, p. 112 
Lost instruments, reliance on, § 81, p. 128 
Necessity, § 16 

New trial of issue or determination in court of 
law, 8 88 

Paper title as sufficient to maintain actions, § 20 
Pleading, bill, eomplamt or petition, § 59, pp. 
84-87 

Preponderance of evidence, establishment by. 

§ 81, p. 128 

Presumptions as to, § 76, p. 118 
Prima facie evidence, 8 81, p. 129 
Prior establishment in action at law before resort 
to remedy. S 11 
Proof of, § 75, p 113 
Quitclaim deed as basis for action, § 20 
Record title as sufficient to maintain action, § 20 
Reliance on strength of own title, § 17, p. 41 
Scope of inquiry, § 87 
Subject matter of actions, § 8 
Sufficiency, §§ 17-25, pp. 39-62 

Evidence as to, § 81, pp. 126-129 
Summary decision on question of, § 88 
Supplemental complaint showing after-acquired 
title, 8 74 

Variance between allegations and proof, S 76, 
p. 117 

Vendor and purchaser, mterest as sufficient to 
maintain action, § 21, pp 47-50 
Weakness of adversaries title as immaterial, § 17, 
p. 41 

Traveling expenses, successful plaintiff as entitled to, 
§ 99 

Trespass to try title, adequate remedy at law by 
way of as precluding, § 10 
Trespassers, 

Improvements by defendant as, recovery for, 
§ 102, p. 153 

Possession as sufficient to support action, § 32 

Trial, 8§ 86-92, pp 132-141 

Direction and framing of issues, § 88 
Direction of verdict, § 89 
Dismissal and nonsuit, generally, ante 
Findings, 8 92, pp. 138-141 
Instructions to jury, 8 91 
Opening and closing, § 86 
Questions of law and fact, §§ 89,90 
Reference, § 86 
Scope of inquiry, § 87 
Time, 8 86 

Verdict, § 92, pp 138-141 

Trust deed, grantor as entitled to maintain action to 
quiet title, § 24 
Trusts 

Cloud on title, 8 14, p 27 

Establishment and enforcement in action involv¬ 
ing adverse claim, 8 95 

Ultimate facts, findings on, § 192, p. 140 
Undue influence, 

(jloud on title, deed procured by, § 14, p. 30 
Evidence admissible under pleading, 8 76, p. 116 
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Unenclosed lands, possession, peaceable possession as 
essential, § 35 
Unknown defendants, 

Joinder as parties, § 56 
Seivice of summons, § 50 

Unknown persons, default judgment against, setting 
aside, § lOi 

Unlawful detainer, adequate remedy at law by way of 
as precluding, § 10 
Unoccupied lands, 

Burden of proof, § 76, p. 121 
Findings in respect of, § 92, p 139 
Laches, doctrine as applicable, § 49 
Pleading, allegations as to possession, § 60 
Possession, 

Constructive possession as sufficient, § 33 
Necessity. § 30 
Proof of, § 75, p 115 

Variance between allegations and proof, § 75, 
p. 117 

Use and occupation, judgment for where possession 
was wrongfully taken and letained, § 96, p 148 
Use plaintiff, 

Defenses available against, § 41 
Title. § 17. p. 41 
Vacant lands. 

Action to try title, statutory provision, § 113, 
p 165 

Burden of proof, § 76, p 121 

Pmdings in lespect of, § 92, p 139 

Laches, doctrine as applicable in case of, § 49 

Pleading, allegations as to possession, § 60 

Possession, 

Constructive possession as sufficient, § 33 
Necessity, § 30 

Peaceable possession as essential, § 35 
Proof of, § 75, p. 115 

Variance between allegations and proof, § 75, 
p. 117 

Vacating judgment, § 106 

Variance, allegations and proof, § 75, p 117 

Vendor and purchaser. 

Condition precedent to relief, § 94 
Defense to action against purchaser to move 
cloud from title, § 42, p. 66 
Interest as sufficient to maintain action, § 21, pp. 
47-50 


Vendor and purchaser—Continued, 

Intervention by purchaser before commencement 
of suit, § 57 
Parties to actions, § 54 

Heal paity in interest, § 55 
Possession, 

Sufficiency to support suit, § 32 
Vendor out of possession as entitled to main¬ 
tain action, § 27 

Venue of proceedings, § 47 
Veibal claim, cloud on title, § 12 
Verdict, § 92, pp. 138-141 

Vexatious litigation, bill to quiet title to put end to, 

§ 2 

Visible possession, condition precedent to uiaiiiti*- 
nance of action, § 32 
Voluntary dismissal, § 83 
Waiver, 

Bill, complaint or petition, defects, § 58, p S3 

Cross complaint, objections to, § 70, p. K)2 

Defenses, § 45 

Demiirier, § 73, p 106 

Possession, objection to lack of, § 31 

Supplemental pleadings, objections to, § 74 

Venue, objections to, § 47 

Waiianty, grantor in conveyance undei covenant of 
as entitled to bring action, § 21, p 48 
Waste, recovery on claim for, § 99 
Water rights, subject matter of action, § 8 
Weight of evidence, proceedings to (jiuet title or re 
move clouds thereon, §§ S9--82, pp. 124-130 
Wife, joinder with husband m action for, § 55 
Wild land. Vacant land, generally, ante 
Wills, 

Admissibility on issue of title, § 78 
Cloud on title created by, § 14, p 36 
Construction as incident to jurisdiction, § 87 

Words and phrases Definitions, generally, ante 
Writ of assistance or possession, enforcement of de¬ 
cree, § 108 

Writ of eiitiy, adequate remedy at law by way ol as 
precluding, § 10 
Written instilments, 

Construction as incident to jurisdiction, § 87 
Law questions, construction of, § 89 
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Abandonment, 

Dcmuiroi, § ‘iO, p 251 

Infoniiation oi complaint, amended or supple¬ 
ment lU information as, § 41 
Oflico, disimissul of proceeding on ground of, § 23, 
I) 217 

Abatement of proceedings, § 23, p 215 
\lK>lishnient of remedy, 

I'owor of R'gislalurc, § 5 
Statutory provision, § 1, p 170 
Action, proceeding as, § 2 

Ado<iiiacy of iimiody, equitable relief in case of lack 
of, 8 4, p 182 

A(le(iiia<e lomedy at law, existence of as affecting 
rijdit to remedy, § 15 

Administrative remedies, failure to avail of as af- 
l<‘<*t mg right, § 15 
Admissibility of evidence, § 43, p. 250 
Admissions, 

Demurrer, § 40, p 251 
Proof of matters admitted, § 42 
Advisory tiiidiugs, cemmussioners, § 40 
Advisory opinion, termination of term of office, writ 
as subject to use to obtain, § 31 
Advisory statements, judgment of trial court, con- 
clusivciicss on appeal, § 51 
Affidavits, 

Application for leave of court to institute pro¬ 
ceeding, 8 21, p 200 

T.eav<' of comt, motion to vacate order suppoitod 
by, § 21, p 211 

Affirmative mutter, replication or reply, § 39 
AU(‘rnaLive wiU, issiuiiico and sullicioucy, § 34 
Amendment, 

Deinuuor, dismissal where gioimds relate to 
ammidablc defects, § 40, p. 253 
IMeudmg, 8 41 

Allowance after sustaining of demurrer, § 40, 
p. 252 

Statutory provisions govcruiiig, § 1, p. 177 
Ancient origin, § 3, p. 374 
Annexation of teiritory. 

Municipal coi porations, 

Dt'ftmse in proceeding attacking, § 23, p 214 
l-iucdu's as available in iiroceodmg to annul, 
8 22, n. 57 

IVtitlou attacking validity, § 37, p 240 
lUea or answer in proceeding attacking, § 38, 

p. 210 

K(un«;dy as available to attack, § 13 
Petition attacking validity, § 37, p. 240 
Plea or answer m proceeding attacking, § 38, 
p. 240 

Prosnmritions as to validity of ordinance annex¬ 
ing, 8 43, p. 201 

►Scopt^ of liKiuIry in respect of, S 46, p. 203 
Answer, 8 38, tip. 214-248 
Deuiurrcu* to, § 40, p. 250 

74 C.XS- 


Answer—Continued, 

^lotion to stiake, § 40, p 250 

Petition for leave to institute proceeding, § 21. 

p. 206 

Plea or answer, generally, post 
Appeal and error, § 51 

Remedy by way of as precluding, § 15 
Substitute for, § 2 
Appearance, 

Rule to appear, § 34 
Waiver of objections by, § 35 
Appellate court. 

Dismissal of original proceedings in, § 23, p 215 
Jurisdiction of pioeeeding, § 24 
Trial of original proceeding m, § 46 
Argument, demurrer, § 40, p 251 
Assignment, franchises, parties in action to forfeit 
franchises illegally assigned, § 32, p. 233 
Associations, 

Defendants in proceedings relating to, § 32, p 231 
Information or complaint in proceeding relating 
to, § 37, p 240 

Ouster, effect of judgment of, § 60, p. 275 
Relator m proceeding, § 29 

Title to office, relator in proceeding involving 
§ 30, p 227 

Assumed name, de facto corpoi’ations, defendant in 
Iiroceeding involving, § 32, p 232 
Attornev general. 

Application to for institution of proceeding, § 21, 
p, 207 

Burdi^ii of proof m respect of information filed 
hy, § 43, p. 200 

Consent, lurisdiction as conferred by, § 24 
Consent as condition precedent to institution of 
pioceediiig, § 18 
Conti ol of proceedings, § 27 

Attack on corporate existence or fianchise, 
§ 30, p 229 

Coiporato existence or fianchise, lelator in pro¬ 
ceeding to test validity, § 30, p. 228 
Corporate office, proceedings by to try title to 
§ 30, p. 227 

Dismissal by or on order of, § 23, p 216 
Estoppel to bung proceeding, § 22 
Joinder of aggiieved private citizen with as 
corelator, § 31 

Jurisdiction as conferred by consent, § 24 
Leave of court, 

Application for, § 27 
Instituting proceeding without, § 19 
Motive m applying for writ, inquiry into, § 45. 

p 262 

Presumption, § 43, p 259 

Private persons bringing proceedings in name of, 
8 28 

Proceedings by on behalf of state, § 27 
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Attorney general—Contimied, 

Substitution of private person as relator in place 
of. § 33 

Attorneys, substitution of attorneys of record as 
ground for abatement of proceeding, § 23, p 216 
Bill of exceptions, statutory requirement, § 51 
Board of education, remedy as available to determine 
right or title by member of, § 8, p 189 
Bond, 

Information or complaint, recital as to giving, 
§ 37, p. 238 

Prosecuting officers, § 52 

Public officers, failure to qualify by filing as 
ground for ouster, § 11 
Burden of proof, § 43, p. 269 

Opening and closing by party having, § 46 
Canon of ethics, dismissal of proceeding on ground 
attorney prosecuting case violated, § 23, p. 215 
Certainty, 

Complaint or information, § 37, p. 239 
Plea or answer, § 38, p. 246 
Change of venue, § 24 

Charters, private corporations, proceedings as avail¬ 
able to vacate, § 14 

Chiropractic, prevention of practice without license, 
§ 6, p- 185 

Circuit courts, jurisdiction, § 24 
Cities, legal existence, etc., remedy as available to 
attack, § 13 

Civil nature of proceeding, § 3 

Clubs, members as entitled to bring proceeding to 
try title to office in, § 30, p. 228 
Collateral attack, leave of court, order granting, § 21, 

p. 210 

Collection agencies, remedy as available to prevent 
unauthorized operation, 16, p. 185 
Commissioners, findings of fact, § 46 
Common law. 

Origin, i 1, p. 175 
Pleadings In accordance with, § 36 
Practice and procedure governed by, § 16 
Common pleas courts, jurisdiction, § 24 
Process, § 34 

Commonwealth, proceedings in name of, § 26 
Competition, resort to remedy for purpose of per¬ 
mitting, § 6, p. 183, n. 99 

Oomplamt. Information, petition or complaint, gen¬ 
erally, post 

Conclusion, complaint or information, S 37, p. 238 
Conclusions, 

Demurrer as admitting, § 40, p. 251 
Plea or answer, pendency of another action, § 38, 
p. 246 

Eeplication or reply, § 39 
Condusiveness, 

Advisory statements in judgment of trial court, 
§ 61 

Judgment, § 50, p 274 
<5oncurrent remedies, equity, § 4, p. 182 
Conditions precedent, §§ 17-21, pp. 202-211 

Consent of attorney general or prosecuting at¬ 
torney, § 18 

Conviction on criminal prosecution for miscon¬ 
duct in office, § 17 

Forfeiture, judgment of for misconduct in office, 
§ 17 

Leave of court, generally, post 


Conditions precedent—Continued, 

Security for costs, § 17 
Confession and avoidance, rejoinder, § 39 
Confiscation, propeity of coriwration unlawfully held, 
§ 60, p 276 
Consent, 

Attorney general, jurisdiction as confeiied by, 
§ 24 

Attorney general or prosecuting attoineys, § IS 
Information, presentment by state officei, § 37, 
p. 237 

Conservancy districts, exclusive remedy to determine 
legality of organization, § 4, p 181 
Constables, remedy as available to determine right 
or title to office, § 8, p. 180 
Constitutional provisions, 

Cumulative remedy provided by, § 4, p, 182 
Jurisdiction of proceedings, § 24 
Power of legislature to abolish or change remedy 
under, § 5 

Regulation of remedy, § 1, p. 176 
Constitutional questions, exclusive remedy in respect 
of election submitting, § 4, p. 181 
Construction, 

Order overruling demurrer, § 40, p. 253 
Pleading on demurrer, § 40, p. 251 
Contempt, ouster, remedy for disobedience of judg¬ 
ment of, i 60, p 273 
Control of proceedings. 

Attorney general, attack on corporate existence 
or franchise, § 30, p. 229 

Attorney general or other officer acting on behalf 
of state, § 27 

Claimant to office, $ 30, p. 226 
Private relator or individual, § 28 
Corporate existence or franchise. 

Admissibility of evidence in proceeding to de¬ 
termine, § 43, p. 266 

Appellate court, questioning and review in, § 51 
Burden of proof, § 43, p 261 
Complaint or information m proceeding for for¬ 
feiture because of nonuser, § 37, p 241 
Defendant in proceedings involving, § 32, p. 233 
Defendants in proceedings for purpose of ques¬ 
tioning, § 32, p 231 

Evidence in proceedings to determine, § 43, p 258 
Judgment in proceeding relating to, § 48 
Judgment of ouster as to, § 49, p. 271 
Plea or answer in proceeding attacking, g 38, 
p. 246 

Presumption, § 43, p 261 

Relator in proceeding to test validity, g 30, p. 228 
Relator in proceeding to try title to, g 30, p 227 
Remedy as available to prevent exercise of, § 14 
Remedy as available with respect to attack, 
§g 12-14, pp 196-200 

Scope of inquiry m proceeding relating to, g 45, 
p. 263 

Corporate officers, remedy as available to test legality 
of action of, g 9 
Corporations, 

Complaint In proceeding relating to, g 37, p. 239 
Confiscation of property unlawfully held, g 50, 
p. 276 

Contempt, disobedience of judgment or order of 
ouster, g 60, p. 274 

Defendants in proceedings relating tOi S 32, p, 231 
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Corporations—Continued, 

Defenses m proceedings against, j 23, p. 214 
Exclusive remedy to determine legality, § 4, p. 181 
Existence. Ooiijorate franchise or existence, gen¬ 
erally, ante 

Foreign corporations, generally, post 
Forfeiture of charter, § 14 

Bui den of pleading and proving, § 42 
Complaint or information in proceeding for, 
§ 37, p. 240 

Intervention in proceeding for, § 33 
Relators in proceeding for, § 30, p. 229 

Forfeiture of franchise, defendants in proceeding 
for, § 32, p 232 

Franchise. Corporate existence or franchise, 
generally, ante 

Information in proceeding relating to, § 37, p 239 
Intervention in proceedings, § 33 
Joinder of defendants in proceedings relating to, 
§ 32, p. 232 

Judgment in proceeding against, § 49, p 271 
Laches or estoppel as precludmg attack on organ¬ 
ization, § 22 

Legal existence, remedy as available with respect 
to attacking, §§ 12-14, pp 190-200 
Nonuser of franchise, complaint or information 
in proceeding for forfeiture of charter, § 37, 
p. 241 
Office, 

Petition or information in proceeding based 
on usurpation, § 37, p. 244 
Plea in iiroceeding involving nght to, $ 38, 
p. 247 

Scope of inquiry in proceedings relating to, 
§ 45, p. 2G4 

Officers, defendant in proceedings involving, § 32, 
p. 233 

Ouster, effect of Judgment of, § 60, p. 275 
Ouster of foreign coiporations, § 14 
Petition in proceeding relating to, § 37, p. 239 
Plea or answer in proceeding relating to, § 38, 
p. 240 

Public corporations, generally, post 
Receivers, paity to proceeding to forfeit charter, 
§ 32, p. 233 

Relator in proceeding, § 29 

Detennme title to corporate office, 9 30, 

p. 228 

Sale of property unlawfully held, § 50, p 276 
Scope of inquiry in pioceedings relating to, § 45, 

p. 262 

Title to office, 

Proceedings as proper remedy to try, § 9 
Relator In proceeding involving, § 30, p. 227 

Ultra vires act, remedy as available with re¬ 
spect of, 8 14 

Usurpation of office, petition or information of 
proceeding based on, § 87, p. 244 
Usurpation of powers. 

Defendants in proceedings based on, 9 32, 
p. 232 

Rdators in proceeding to prevent, 9 80, p. 230 
Remedy as available with respect to, § 14 

Vacation of charter, etc.. 

Relators in proceedings for, 9 30, p. 229 
Remedy as available for, 914 


Ousts, 9 52 

Security for costs, generally, post 
Counties, 

Laches and estoppel as precluding attack on or¬ 
ganization, § 22 

Legal existence, etc, remedy as available to at¬ 
tack, § 13 

Parties to proceeding mvolving, § 32, p. 232 
County commissioners, remedy as available to detei- 
mme right or title to office, § 8, p 180 
County treasurer, remedy as available to determine 
right to title to office, § 8, p 189 
Criminal laws, corporation violating, proceedings as 
available in case of, § 14 
Criminal nature of proceeding, 8 3 
Criminal proceedings, jurisdiction, f 24 
Criminal prosecution, remedy by way of as preclud¬ 
ing proceeding, § 15 
Cumulative remedies, 

Constitutional or statutory provision, 8 4, p. 182 
Statutory provision, § 1, p. 176; S 15 
De facto corporations, 

Defendant m proceeding relating to, § 32, p 231 
Information or complaint in proceeding to oust, 
§ 37, p. 240 

De facto officers, ouster, § 7, n 36 
De jure officers, officers, 8 T, n. 36 
Death, 

Private relator or complainant, dismissal of pro¬ 
ceeding, 9 23, p. 216 
Relator, substitution of relator, § 33 
Defeated candidates, proceedings by to try title of 
incumbent, § 30, p. 226 
Defendants, § 32, pp. 231-234 
Substitution, § 33 
Defenses, § 23, p. 214 

Demurrer as mode of presenting, § 40, p 250 
Plea presenting, § 38, p 244 
Supplemental answer, setting up in, § 41 
Definiteness, 

Complaint or Information, 9 37, p. 238 
Pleading, motion to make more definite and cer¬ 
tain, 9 40, p. 250 
Definitions, 11, pp. 174-177 
Franchise, § 6, p. 183, n 98 
Relators, § 25 

Usurpation of public office, § 11 
Demurrer, § 40, pp. 249-263 

Dismissal, motion to dismiss regarded as, § 23, 

p. 216 

Motion to dismiss petition for leave of court as 
m nature of, § 21, p. 207 

Review of action of trial court in sustaining, 9 51 

Departure, replication, § 39 
Determination de novo, appeal, § 61 
Development of remedy, § 1, pp. 174-177 
Direction of verdict, § 46 

Directors, corporations, relators in proceeding to 
try title to office, § 30, p. 227 
Disclaimer, 

Costs in case of, § 52 
Plea or answer, 9 88, p 246 
Pleadmg, § 38, p. 245 
Discretion of court, § 6, p. 186 

Demurrer, consideiation of demurrer filed after 
answer without leave of court, 9 40, p.^ 262 
Intervention, 9 83 
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Discretion of court—Continued, 

Laches, cognizance of, § 22, n 56 
Leave to file information in nature of quo war¬ 
ranto, § 10 

Leave to institute proceeding, 

As addressed to, § 21, p 208 
Grant or refusal of leave, § 21, p 209 
Vacation of order, § 21, p 211 
Kotice, § 34 

Private persons, authorizing proceedinss by, § 18 
Relief granted, § 49, p. 270 
Review in respect of, § 51 
Vacation of judgment, § 50, p 274 

Dismissal, § 23, p. 215 
Appeal, § 51 
Demurrer, 

Discontinuance after Judgment for respon¬ 
dent on, § 40, p 252 
Dismissal on sustaining, § 40, p 253 
Motion to dismiss regarded as, § 23, p 216 
Discretion of court, § 6, p. 186 
Moot or speculative ease, § 23, p. 216 
Motion for, § 40, p. 249 

Petition for leave to file or institute proceeding, 
motion as in nature of demuirer, § 21, p 207 
Premature proceedings, § 22 

Disposition of cause, appellate court, § 51 
Disputed facts, 

Bsclusive remedy in respect of, § 4, p. 182 
Remedy as limited to, § 0, p 185 
Disqualification, officers, grounds for remedy, § 11 
Dissolution, coiiiorations, judgment of ouster as 
working, § 50, p 275 
Distinction, § 1, p 174 
District attorneys. 

Dismissal by or on order of, 5 23, p. 216 
Prosecuting attorneys, generally, post 
Remedy as available to determine title to office, 
§ 8, p. 189 

District courts, jurisdiction, § 24 
Double costs, allowance of, § 52 
Drainage districts, 

Annexation of territory, remedy as available to 
attack, § 13 

Exclusive lemedy to determine legality of or¬ 
ganization, § 4, p. 181 

Legal existence, etc, remedy as available to at¬ 
tack, § 13 

Remedy as available to determine right or title 
of members of board of supervisors, § 8, 
p 189 

Duplicity, plea or answer, § 38, p. 247 
Election contests, 

Proceeding as lying to review, § 11 
Repeal of statutes as repealing quo warranto 
statutes, § 1, p. 177, n 29 

Elections, 

Condition precedent to proceeding with respect 
to, § 17 

Defense in proceeding attacking, § 23, p 214 
Estoppel or laches as barring attack on validity, 
§ 22 

Exclusive remedy in respect of, § 4, p. 180 
Illegality, determination of, § 11 
Nominations, remedy as available to detennine, 
S 8, p. 190 


Elections—Continued, 

Remedy as available to test election on proposi¬ 
tion, § 6, p 184 

Scope of inquiry in respect to irregularities, § 45, 
p 263 

Enforcement of judgment, § 50, pp 273-277 
Equitable natuie of proceeding, § 2 
Equity, eoncuiient remedies in, § 4, p. 182 
Estoppel, 

Defense of, § 22 
Plea of, § 38, p 245 
E\ idence, § 43, pp 250-262 
Admissibility, § 43, p 256 
Admissibility under pleading, § 42 
Burden of proof, § 43, p 259 
New trial for newly discovered evidence, § 47 
Presumption, § 43, p. 259 
Weight and sufficiency, § 43, p 257 
Exceptions, 

Pmdmgs of commissioner, abandonment for fail¬ 
ure to brief, § 46 

Review of orders or rulings as dependent on, § 51 
Exclusiveness of remedy, § 4, pp 179-182 
Existence, 

Office, petition or information as lequired to al¬ 
lege, § 37, p 242 
Other remedies, effect of, § 15 
Existing law, remedy as lymg only to right, § 6, 
p 184 

Expiration of term, dismissal of proceeding on ground 
of, § 23, p 216 

Extent of relief, § 49, pp. 279-273 
Extent of review, § 51 

Extraordinary remedy, quo warranto as, § 2 
Extraterntonal seiwice of process, § 34 
Final judgment, appeal or writ of eiror, § 51 
Findings of fact, trial to court, § 46 
Fine, power to impose, § 49, p. 271 
Foreign corporations, 

Complaint or information in proceeding to oust, 
§ 37, p. 241 

Defense in proceedings to oust, § 23, p. 214 
Ouster, § 14 

Plea or answer in proceeding to oust, § 38, p. 246 
Scope of inquiry m proceedmg to oust, § 45, 
p 264 
Forfeitures, 

Corijorate charter, § 14 

Complaint or infonnation In proceeding foi, 
§ 37, p. 240 

Intervention m proceeding for, § 33 
Relators m proceedings for, § 30, p. 220 
Relief hy way of, § 49, p 272 
Coiporate franchise, defendants in proceeding 
for, § 32, p 232 

Franchises, enforcement by, § 4, p. 181 
Liquor license, remedy as available to enforce, 
§ 6, p. 185 

Municipal contracts, § 6, p. 183, n. 99 
Office, 

Condition precedent, § 17 
Determination of, § 11 

Scope of inquiry in respect of, § 45, p. 266 
Privilege granted by legislature, enforcement, § 6, 
p 183, n 98 

Form of remedy, §§ 2-4, pp 177-182 
Formal party, state, § 26 
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Franchises, 

AssiMnuiont, pnitloR to procooding to forfeit fran¬ 
chisee nssij;no(l, § 32, p. 233 

Ooiporate eKistenico or fuinchuso, geiieially, ante 
Deluiininatioii of to use or exorciso of, § 1, 
p 17*1 

Forloiturc, onforcomoiit by, § 4, p 181 
Jiulffiiieul ol ouster, § 48 

Iteiiiedy as available^ with rosp(M‘t to exercise of 
corporate franchise, §§ 12-11, jip. lt)()-200 
Itomedy provided in as excluding quo warranto, 
§ in 

Fiateu'iial orders, nieiiihers as ciitif-lod to bring ac- 
iion to try f it le to otllce, § 30, p. 228 
Fraud, corporations, remedy as available in case 
of fraud lu obtaining charter, etc., 8 14 
General dmiial, 

Striking out, S 40, p. 240 
Traverse^ by, 8 P. 

(Joveniment, pro(‘<‘(‘diugs in name of, 5 20 
(Jraud Jury, renuwly as available to determine right 
or tltl<^ to olIi<*e, 8 P* 180 
Grounds of reiiUHly, 8 PP 18;M8G 
Particular grounds, § 11 

Unlawful holding or exercise of otlice, §§ 7-11, 
pp. 187-105 

nearing <h' novo, appiMil, 8 51 

Impeachimmt, removal from otllce of oni<‘ers subiect 
to, § 15 

liuiirovldent grant (yf writ, dismissal of proaH^ding in 
case of, 8 23, p. 215 
Iudu<*ementH, 

l>lea as to matter of, 8 38, p. 245 
Itepilcation or reply denying matters of, 8 30 
lueliglbility, ofllcers, ground for remedy, § 11 
inferior courts, Jurisdiction, § 24 
Informal ion in nature of, 

Ancient writ as suiweded by, 8 1, p 175 
(Jivll or criminal nature or proceeding, 5 3 
Criminal Jurisdiction, 8 34 
Discretion of court, 8 G, p. 1B5 
I.*eave of court, 88 10-21, pp. 205-211 

Information, petition or complaint, § 37, pp. 230*214 
Amemlmeut, 8 41 

AllowunC(‘ after austalning demuri*or, § 40, 

p. 252 

Ann<»xatlon of territory, petition attacking, J 37, 
p. 240 

Associations, proceedings ndutlng to, $ 37, p. 240 
Itoiid, re<*ltals as to, 8 37, p. 238 
Ortulnty, 8 37, p. 230 
Con(4 union, 8 37, p. 2.38 

("ouformity with petition for ioavc, $ 37, p. 238 
C/onsent of stale olllcers, 8 37, p. 237 
Contents, 8 37. p. 230 

CorjKimtlons, proceedings relating to, § 37, p. 2,30 
Delhiiteness, § 37, p. 238 
Demurrer to, $ 40, p. 250 

D(»i>arture from petition for leave, 8 37, p. 238 
Dismissal, gtniorally, ante 
Mxlste,«ce of otllce, allegations as to, 8 37, p. 242 
Form or contents, S 37, p. 230 
(Unxerai allegation, § 37, p. 21^8 
Issue of fact as tendered by, { 37, p. 237; § 42 
Nw^ssary allegations, 8 37, p, 237 
Otli(»e, proc*oc<llng relating to, 8 37, p. 241 

74 C.J.fcJ.—91 


Information, petition or complaint—Continued, 

Office of, § 37, p 237 

Ouster from office, necessary allegations, § 37, 
p 242 

Prayer, § 37, p. 238 

Piivate relator, showing interest of, § 37, p. 237 
Profession, proceeding relating to, § 37, p. 244 
Statutory provision, § 37, p 237 
Supplemental information, § 41 
Surplusage, § 37, pp. 238, 243 
Term for filing, § 37, p. 238 
Title to office, allegations as to, § 37, p 242 
Usurpation of power, allegations as to, § 37, p 243 
Value of office, allegations as to, § 37, p 242 
Injunction, 

Ancillary relief by way of, § 49, p 273 
Substitute for, § 2 

lustnictions to jury, trial of issues, § 46 
Intervention, 

Costs, § 52 
Proceedings for, § 33 

Irrigation districts, exclusive remedy to determine 
legality of organization, § 4, p. 181 
Issues, § 42 

Complaint or information as tendering, § 37, 
p 237 

Demurrer, § 40, p. 251 
Jury trial of issues of fact, § 46 
Review as to matters not within, § 51 
Scope of inquiry limited to, § 45, p. 262 
Issues of fact, dismissal of proceeding presenting, 
§ 23, p. 215 
.Toinder, 

Defendants, § 32, p. 231 
Relators, 8 31 
Judges, 

Jurisdiction, § 24 

Remedy as available to determine title to office, 
§ 8, p. 189 

Judgments, §g 48-50, pp. 208-277 
Conclusiveuess, § 50, p. 274 
Demurrer, entry after ruling on, § 40, p. 252 
Discretion of court, § 6, p. 186; § 49, p 270 
Effect and enforcement, § 50, pp. 273-277 
lOxtcnt of relief, § 40, pp. 270-273 
Scope of relief, § 40, pp. 270-273 
Time of rendition, § 48 
Judicial discretion. 

Grant or denial of writ, 5 6, p. 185 
I^ave of court to Institute proceeding, J 21, p. 209 
Jurisdiction, 

Answer raising question of lack of, § 38, p 245 
Demuirer raising question of lack of, § 40, p. 250 
Motion, objections raised by, § 40, p 249 
Proceeding for, § 24 

Process, acquisition of jurisdiction by, § 34 
Jury Inal, Issues of fact, § 46 
Justification, 

Burden of proof, § 43, p. 259 
Pleading, 8 38, p 245 
Replication to answer pleading, § 39 

Laches, 

Defense of, § 22 

Dismissal on ground of, § 6, p 186 
Teases, railroads, joinder *of lessee with company 
tn action to vacate charter, § 32, p 232 
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Leave of court, §§ 19^21, pp 205-211 

Afladavits, motion to vacate order gi-anting sup- 
poited by, § 21, p 211 
Amendment of pleading, § 41 
Application and proceedings theieon, § 21, pp 
206-211 

Attack on older gianting, § 21, p 210 
Attorney general, application for, § 27 
Collateial attack on ordei gi anting, § 21, p 210 
Condition piecedent to institution of proceeding, 
§ 10 

Confoimity of information with petition for, § 37, 
p. 238 

Discretion in grant or refusal of, § 21, p 209 
Discretion in lespect of, vacation of order, § 21, 

p. 211 

Grant or refusal, § 21, p. 208 
Information depaitmg fiom petition for, § 37, 
p. 238 

Judicial discretion, § 21, p 209 
Necessity, § 20 

Notice of application, § 21, p 207 
Nunc pro tunc oidei granting, § 21, p. 209 
Persons entitled to apply, § 21, p 207 
Private peisons, application foi leave to institute 
proceeding, § 18 

Piobable cause as lequiiing giant of, § 21, p 208 
Public policy, refusal on consideration of, § 21, 
p 219 

Eetuni of rule to show cause on application, § 21, 

p 208 

Kevlew of judicial discretion of court in respect 
of, § 51 

Show cause order, § 21, p 207 

Statutory piovisions, foim of application, § 21, 

p, 206 

Vacation of order granting, § 21, p 210 
Legal existence, ofBce, remedy as available to de¬ 
termine, § 8, p 100 
Legal nature of pioceedlngs, § 2 

Legislature, power to abolish or change remedy, § 5 
3*evee districts, 

Exclusive remedy to determine legality of organ¬ 
izations, § 4, p 181 

Legal existence, etc, remedy as available to at¬ 
tack, § 13 

Remedy as available to determine light or title 
of members of board of supervisors, § 8, 

p. 180 

Licenses, 

Collection agencies, preventing opeiation without 
obtaining, § 6, p 185 
Profession, generally, post 
Limitations, proceedings barred by, § 22 
Limited j'urisdiction, courts of, § 24 
Liquor license, remedy as available to test validity 
or enforce forfeiture, § 6, p 185 
Lower courts, jurisdiction, § 24 
Mandamus, substitute for, § 2 

Medicine, prevention of unauthorized piactice, § 6, 
p 185 

Misconduct, forfeiture of office by, § 11 
Misuser, franchise, inquiry into, § 1, p. 175 
Moot questions, 

Dismissal of appeal involving, § 51 

Dismissal of pioceading involving, § 23, p 216 

Remedy as available in respect of, § 6, p. 184 


Motions, § 40, pp 249-253 
Motive, 

Annexation of territory, scope of inquiry in re¬ 
spect of, § 45, p 263 

Attorney general applying for wiit, iiiqiiiiy into, 
§ 45, p 262 

Municipal contracts, enforcement of foifeituie, § 6, 
p 183, n 99 
Municipal coiporations, 

See, also, Public corpoiations, gencially, po.st 
Annexation of terntoiy, geiieiully, ante 
Charter amendments, scope of nKpiiry in respect 
of alleged invalidity, § 45, p 264 
Dissolution, judgment of oustei as working, § 50, 
p. 275 

Exclusive remedy to determine legality of organ¬ 
ization, § 4, p. 181 
Issues in proceeding involving, § 42 
Judgment of ouster on finding illegal incorpo¬ 
ration, § 49, p. 273 

Laches or estoppel as precluding pioccodings at¬ 
tacking oiganizatiou 

Ouster, effect of judgment of, § 50, p. 275 
Petition, complaint or information attacking for¬ 
mation, § 37, p 239 

Plea or answei in pioceedmg attacking oiganiza- 
tion, § 38, p 246 

Prematuie action raising question of validity of 
incorporation, § 22 

Relator in proceeding involving unbiwful holding 
or exercise of fianchise, § 30, j) 230 
Remedy as available to attack legal existence, 
etc, § 13 

Scope of inquiry in proceedings relating to cor¬ 
poration, § 45, p 263 

Usurpation of poweis, remedy as available with 
respect to, § 13 

Nature of action, relief granted as limited by, § 40, 
p 270 

Nature of remedy, §§ 2-4, pp 177-182 
Negative pregnant, plea contaiiiiiig, § 38, p 247 
New election, power of couit to oidei, § 49, p. 273 
New trial, § 47 
Nominal fine. 

Imposition of, § 49, p 271 
Reversal to permit imposition of, § 51 
Nominal parties, state, § 26 

Nominations, political parties, remedy as available 
to determine, § 8, p. 190 
Non usurpavit, plea of, § 38, p. 245 
Nonuser, 

Corporate charter or franchise, remedy as avail¬ 
able in case of, § 14 
Franchise, inquiry into, § 1, p 175 

Notice, 

Leave of court, application, § 21, p. 207 
Removal from office, condition precedent to pro¬ 
ceeding to trial title, § 17 
Service on interested party, § 34 
Trial, § 44 

Nunc pro tunc order, leave of court to institute pro¬ 
ceeding, § 21, p. 209 

Objections, time and mode of raising, § 22 
Office, 

Abandonment pending action as justifying dis¬ 
missal, $ 23, p 217 
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Oflicc—Conliiniod, 

Associal loiiH, relators m piocooclmg to try title 
to, § 30, p 2U7 

BukUmi of pU^iKliiiR and proof in procoocliiiA to 
oust private individuals irom offieo, § 42 
Complaint or inlorinalion in proceeding relating 
to, §37,p 211 

Concliisivoiiess of judgment in proceeding involv¬ 
ing, § 50, p 277 
Coiporat ions, ante 

Defendants in proceedings to try title to, § 32, 
p 233 

Deleiminalion, 

Legal e\:is<enc*o, § 3, p 190 
lUglit or (itl(» to, § 7 

Kiglit to use or oxcicise of, § 3, p 174 

Dis(*launer, plea or answer, § 38, p 24G 
Kffe(*t of jiHlginents and jiroceeding involving, 
S no, p. 277 

KvUI(ui('<» in proe<'(‘ding to remove from, § 43, 
p. 259 

KxcJnsive remedy for d<4orinining right and 
title to, §4, p. 379 

Mxislenco, p(4ition or information as required to 
allege, § 37, p. 242 

Kxpiration of term as justify mg dismissal of 
proceeding, g 23, p. 217 
Forftdture, 

Couditious pr(H’(‘dent, g 17 
Di'leriniuation of, g 11 

Kight, scope of iiKiuiry in respect of, § 45, 
p. 2(><i 

Tmpeaclimeut, removal of officer subject to, § 15 
Judgment of ouster, g 48 

Jurisdiction ol pro(e(‘dings involving state of- 
ff(*<‘, g 24 
Legal exist ('lice, 

Kelator in procewlnigs attacking, g 30, p. 220 
►Seopi' of iiKpiiry in rc'specjt of, § 45, p. 200 

]\Iiscondu(4, forft'Uure of office by, § 11 
Nam(' in which action involving is brought, § 30, 
p. 227 

Oust(‘r, i»tT(»<*t. of judgment against incumbent, 
g 50, p. 27<1 

Ouster of iiieiiuilK'iit, relief by way ol, § 49, 
p. 272 

Plea or answer in pr<)C<'<‘ding relating to, § 38, 

p. 210 

1‘oliticai party, 

IVtltion elmllenging right to hold, g 37, p 244 
riea lu pro(*(‘(»ilings involving, g 38, p. 248 

l»()ss('SSlou and user of, trial of right to, g 10 
Presumptions against ndator seeking to oust pul>- 
lic offiem*, g 39 

Private <»orpoiutlon, remedy as available to try 
title to, g 9 

P(dalors lu prociH'dlngs involving title to, § 30, 
p. 224 

lteli('f granted In pro<*<'('dlug against incumbent, 
g 49, p. 272 
JLtmnovul from, 

Determination, g 11 
Dvid('iieo, g 43, i) 259 

U<*higuatlou as am'cting liability for costs, § 62 
Bcope of inquiry in proceedings relating to, g 46, 
p. 204 


Office—Continued, 

Self-executing j'udgment of ouster against incum¬ 
bent, § 50, p 276 

Siureiidei after institution of proceeding as re- 
(piiiing dismissal, § 23, p 217 
Title to office, generally, post 
Unl*n\ fill holding or exercise of, §§ 7, 11, pp 187- 
395 

Usurpation of, lemedy as available, § 11 
Value, 

As affecting light to deteiinine title to, § S,. 
p 188 

Petition or iiitoiination as leqiured to allege^ 
§ 37, p 242 

Withdrawal fiom as justifying dismissal of pio- 
ceedings, g 23, p 217 
Opening and closing, jury tiial, § 46 
Oiigin of remedy, § 1, pp. 174-177 
Oiigiiial juiisdiction, appellate court, § 24 
f)steopalhs, prevention of practice without license, 
§ (i. 1) 185 
Oustei, 

Contempt, remedy for disobedience of judgment 
ol ouster by proceedings for, § 50, p 273 
Judgment ol, § 48 
Office, § 7 

Prayer for lelicf, lack of as justifying lefusal, 

§ 49, p 270 

Paities, 

Appeal, § 51 

Defendants, substitution, g 33 

Deteiidauts oi i espondents, § 32, pp 231-234 

Intel vent ion, § 33 

Plaintiffs, petitioneis and relators, generally, post 
Itelators Plaintiffs, petitioners and lelators, 
generally, post 

Respondents, § 32, pp 233-234 
Subslitutioii, § 33 

Scope of inquiry as limited to, § 45, p 202 
Subs! itul 1011 , § 33 

Pendency ol other action, abatement of pioceediug 
on ground ol, g 23, p. 215 
Pending action, pleading, g 38, p 246 
People, 

Costs against, g 52 
ProcTCdiiigs 111 name of, § 20 
Personal nature of remedy, g 2 

IVrsonam, infonuation for writ as proceeding in, g 2 
l^etition. 

Information, petition or complaint, geneially, 
ante 

Leave of court of institute proceedings, § 21, 

p 206 

Petitioners Plaintiffs, petitioners and relatois, gen¬ 
erally, post 

Plaintiffs nctitiouers and relators, §§ 25-31, pp 220- 
231 

Associations, § 29 

Pioceodings involving office in, § 30, p 227 
Attoinoy general, § 27 

Oorpoiate existence or franchise, proceedings at¬ 
tacking, g 30, p 228 
Corporation, g 29 

Ih'oceedings involving office in, § 30, p. 227 
Costs as lecoverable against, § 52 
Death of private relator or complainant, dismis¬ 
sal of pioc*eeding, § 23, p, 216 
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Plaintiffs, petitioners and relators-^ontinued, 
Defeated candidates for ofldce, § 30, p 226 
Piling of information or writ on complaint of, 
§ 25 

Government or people, § 26 
Joinder, § 31 

Legal existence of oflace, proceeding attacking, 
§ 30, p 226 

Municipal coiporations, proceeding involving un¬ 
lawful holding or exeicise of franchise, § 30, 
p 230 

Personal inteiest of relator, § 28 
Private peison, § 28 
Prosecuting attorneys, § 27 
Public office, trial of title to, § 30, p. 224 
Purpose of proceeding as deteiminative, § 30, 
pp. 223-230 

Trial of title to office, § 30, p 224 
Plea or answer, 

Demurrer to, § 40, p 250 
Issues tendered by, § 42 
Motion to strike, § 40, p 250 
Proceedmgs, § 38, pp 244r-248 
Supplemental answer, § 41 
Pleading, §§ 35-42, pp 236-256 

Admissibility of evidence under, § 42 
Amendment, § 41 

Allowance after sustammg demurrer, § 40, 
p. 252 

Answer, § 38, pp. 24^248 
Demurrer to, § 40, p 250 
Motion to strike, § 40, p 250 
Plea or answei, generally, ante 
Common law, compliance with, § 36 
Complaint Information, petition or complaint, 
generally, ante 

Conclusions, demurrer as admitting, § 40, p 251 
Construction on demurrer, § 40, p, 251 
Definiteness, motion to make more dehuite and 
certain, § 40, p. 250 
Demurrer, § 40, pp 240-253 
Evidence admissible under, § 42 
Form, § 36 

General denial, striking out, § 40, p. 240 
Information, petition or complaint, generally, 
ante 

Issues, § 42 

Judgment on, § 40, p. 252 
Mode and form, § 36 
Motion, § 40, pp. 249, 253 

Petition. Information, petition or complaint, gen¬ 
erally, ante 

Plea or answer, generally, ante 
Proof, § 42 
Kejoinder, § 39 
Replication or reply, § 39 

Review as to matters not within issues raised 
by, § 51 

Scope of inquiry limited to questions put in is¬ 
sue by, § 45, p. 262 
Show cause rule, § 34 
Speaking demurrer, § 40, p 250 
Statutory provision, § 36 
Striking out, motion, § 40, p 249 
Subsequent pleading, § 39 
Supplemental pleading, § 41 
.Variance, g 42 


Pleading—Continued, 

Waiver of objection by pleading to merits, § 35 
Police, remedy as available to tiy right or title to 
office, § Si p. 180 

Political office or position, lemedy as available to de¬ 
termine title, § 8, p 100 
Political paitios, 

Nominations, remedy as available to determine, 
§ 8, p 190 

Petition challenging light to hold office in, § 37, 
p 244 

Plea in pioceetling involving office in, § 38, p. 248 

Possession, office, trial ot light lo, § 10 
Powers, lemedy us intended to prevent exercise rath¬ 
er than leguLition of ninniKU ol, § 6, p 184, n. 09 
Piactice and pioceduie, §§ 16-52, pp 202-280 
Abatement of proceeding, g 23, p 215 
Adoption as part of comiuon law, § 16 
Conditions piccedent, geiieially, ante 
Defenses, § 23, p 214 
Dismissal, generally, ante 
Juiisdiction of pioceednigs, § 24 
Leave of court, geneiully, ante 
Petitioneis Plaintitts, petitioners and relators, 
geneially, ante 

Plaintiffs, petitioners and iclators, gouorally, 
ante 

Process, § 34 

Relators. Plaintiffs, petitioners and iclators, gen¬ 
erally, ante 

Statutory provisions prescribing or regulating, 
§ 16 

Practice of law, 

Exclusive remedy for determining legality, g 1, 
p ISO 

Preventing unauthorized practice, § G, p. 185 
Relators in proceedings involving unlawful prac¬ 
tice, § 30, p 224 

Player, 

Complaint or information, § 37, p. 238 
Judgment, j’urisdiction as affected, § 24 
Relief, relief gi anted as dependent on, g 49, 
p. 270 

Pieference, appeal, § 61 
Premature proceedings, dismissal, § 22 
Prerogative writ, § 1, p 175 
Presumptions, g 43, p. 259 
Appeal, g 51 
Demurrer, g 40, p. 261 
Public officer, ouster proceeding, g 39 
Primary elections, nominations, remedy as available 
to determine, | 8, p. 190 

Private coiporations. Corporations, generally, this 
index 

Private grievances, proceeding as lying to redress, 
g 6, p. 184 

Private office, remedy as available as to acquiring 
title of, g 8, p. 190 
Private persons, 

Attorney general bringing proceeding at Instance 
of, g 27 

Proceedings by, g 28 

Discretion of court, g 18 
Trial of title to office, g 30, p 225 
Private relator, petition or Information as required 
to set forth interest of, g 37, p. 237 
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Private rights and intorost, proceeding as lying to es¬ 
tablish or determine, § 0, p 1S4 
Probable cause, leave ot court to institute proceed¬ 
ing, § 21, p 20S 

Procodiiie Practice and procoduie, generally, ante 
Piocooflings, §§ 10-52, pp, 202-2S0 
Process, § 34 

Prnate persons as authorized to institute pro¬ 
ceedings to try title to, § 28 
Profession, 

Jhirden of pi oof in proceeding to exclude persons 
from practicing, § 43, p 202 
Complaint or information m proceedings relating 
to, § 37, p 244 

Kvldonce in proceedings to exclude persons from 
prat'ticing, § 43, p. 258 
Without license, § 43, p 257 
Judgment excluding from practice of, construc¬ 
tion, § 50, p 274 

Pica or answer in proceeding relating to, § 38, 
p. 248 

Prevention of unauthorized practice, § 6, p. 185 
lielators in proceeding involving unlawful piac- 
tice, § 30, p. 224 

Proof, § 42 

Property, judgment directing delivery to relator 
awarded office, § 40, p. 273 

Property matters, corporations, remedy as available 
with respect to, § 14 
Projiriety of remedy, S C, pp 183-186 
l^rosecutiug altoruoy, 

Consent as t*ondition precedent to institution of 
proceeding, § 38 

Control of proc*eo(lings, attack on corporate oxist- 
eneo or franchise, § 30, p 220 
Corporate existence or fianchise, relator in pro¬ 
ceeding to test validity, § 30, p. 228 
Corporate ofllce, proc*oodings by to try title to, 
fi 30, p. 227 
Costs against, § 52 

Private persons bringing proceedings in name of, 
§ 28 

ProceiHlings Iry on behalf of state, § 27 
liemody as available to determine title to office, 
§ 8, p. 180 

Protocllou districts, 

Exclusive remedy to determine legality of organ¬ 
ization, 8 4, p. 181 

Legal exist<meo, etc, remedy as available to at¬ 
tack, 8 13 

Public corporations, 

See also, Municipal corporations, generally, 
ante 

Complaint attacking formation, 8 37, p 239 
Defendants in proceedings relating to, 8 32, p 231 
Exclusive remedy to determine legality of or¬ 
ganizations, § 4, p. 181 

Information attacking fomation, § 37, p. 239 
Iwcgal c^xistence^ remedy as available to attack, 
8 13 

Petition, complaint or information attacking for- 
' matlon, § 37, p. 349 

Plea or answer in proceeding attacking organiza¬ 
tion, 8 38, p. 246 

Relators in proceeding Involving exercise of cor¬ 
porate powers, 8 30, p. 228 


Public corporations—Continued, 

Usurpation of powers, remedy as available with 
respect to, § 13 

Validity of organization, remedy as available 
with respect of, 8 13 

Public interest, defense, consideration of, 8 23, p. 214 
Public nature of remedy, § 2; § 6, p 184 
Public office. Office, generally, ante 
Public policy, leave for court to institute pioceeding, 
lefusal on ground of, § 21, p 210 
Public service corporations, remedy provided in fran¬ 
chise contracts as bar to quo warranto, 8 15 
Publication, service of process by, § 34 
Quashing, motion to quash, 8 34 
Quashing writ, 8 23, p 215 
Judgment, § 48 
Quasi-cnmmal proceeding, 8 3 

Railroads, lessees, joinder of company In action to 
vacate charter, § 32, p. 232 
Receivers, corporations, 

Judgment of ouster providing for, § 49, p 272 
Party to proceeding to forfeit franchise, § 32, 
p 233 

Reclamation districts, exclusive remedy to deter¬ 
mine legality of organization, § 4, p. 181 
Records, judgment directing delivery to respondent 
awarded office, 8 49, p 273 
Referees, review of ruling, 8 46 
Rehearing, § 47 

Discretion of reviewing court, § 51 
Rejoinder, pleading, § 39 

Relators. Plaintiffs, petitioners and relators, gen¬ 
erally, ante 

Relief granted, scope and extent of, § 49, pp 279-273 
Rem, information for writ as proceeding in, 8 2 
Removal from office, 

Determination in respect of, § H 
Notice, condition precedent to proceeding to try 
title, 8 17 

Remedy as available, 8 7 

Repeals, statutes governing, 8 1, P 177 
Replication or reply, proceedings for, § 30 
Residence or domicile, venue of proceeding, 8 24 
Respondents, 8 32, pp 231-234 
Substitution, 8 33 

Retroactive operation, ouster, Judgment of, § 60, 
p. 274 

Return, rule to show cause on application for leave 
to institute proceeding, 8 21, p. 208 
Review, 8 61 

Road districts, legal existence, etc., remedy as avail¬ 
able to attack, 8 13 

Rule to show cause, leave of court, application, § 21, 
p. 207 

Sale of property, corporations unlawfully holding, 
8 50, p. 276 
School districts, 

Annexation of territory, 

Laches as estoppel in respect of, 8 22 
Remedy as available to attack, 8 13 
Exclusive remedy to determine legality of or¬ 
ganization, 8 4, p. 181 

Legal existence, etc., remedy as available to at¬ 
tack, 8 13 

Relator in proceeding to test legality of forma¬ 
tion, 8 30, p. 229 
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School districts—Continued, 

Remedy as available to deteimme right or title of 
diiector, etc, § 8, p 189 
Scope of inquiry, § 45, pp 202-266 
Scope of relief, § 40, pp 270-273 
Scope of review, § 51 
Security for costs, 

Condition precedent to proceeding, § 17 
Leave of court, necessity wheie individual rela¬ 
tor gives security, § 20 

Quashing writ on giound of failure to file, § 23, 
p 215 

Service by publication, § 34 
Setting aside, motion to set aside, § 34 
Show cause order, leave of couit to institute pro¬ 
ceeding, § 21, p 207 
Show cause rule, § 34 

Costs on discharge of, § 52 

Societies, members as entitled to bring action to try 
title to oflace, § 30, p 228 

Speaking demurier, sufiBciency of petition or informa¬ 
tion as raised by, § 40, p 250 
Special prosecutor, piesenting case, § 44 
Speculative cases, dismissal, § 23, p 216 
State, 

Joinder with piivate citizen as corelator, § 31 
Private persons bringing proceeaings in name ot, 
§ 28 

Proceedings in name of, § 26 
State office, jurisdiction of proceedings involving, § 24 
State’s attorneys Piosecuting attorneys, generally, 
ante 

Statement of facts, appeal, § 51 
Statutory provisions, 

Abolishment of lemedy, § 5 

Accumulative lemedy provided by, § 4, p. 182 

Adequate remedy existing under, § 15 

Amendment of pleadings, § 41 

Answei, § 38, p 244 

Appeal and error, § 51 

Bill of exceptions, § 51 

Bond for costs, private relator, § 52 

Change of venue, § 24 

Complaint, institution of proceeding by, § 37, 
p 237 
Costs, § 52 

Cumulative remedy, § 15 

Defendants in actions of, § 32, p 231 

Forfeiture of coiTporate charter, § 14 

Grounds of remedy, § 6, p 183 

Intervention, § 33 

Joinder of defendant, § 32, p 231 

Jurisdiction of proceeding, § 24 

Leave of court, form of application, § 21, p 203 

Notice, trial, § 44 

Pleading, § 36 

Amendment, § 41 

Private persons, proceedings by, § 28 
Procedure, § 16 
Process, § 34 

Regulation of remedy, § 1, p 176 
Substitution of parties, § 33 
Summons, institution of proceeding by, § 37, 
p. 237 

Time for trial, § 44 

Vacation of corporate charter, § 14 

Venue of proceeding, § 24 


Stockholders, coiporations, relatoi in proceeding to 
try title to corpoiate office, § 30, p 227 
Sti iking out, pleading, motion, § 40, p 249 
Substitution of attorneys, abatement of pioceeding 
on giound of, § 23, p 216 
Substitution of parties, proceedings for, § 33 
Successful litigant, costs in favor ot, ^ 52 
Summons, institution (^t proceeding by, § 37, p 237 
Superior couits, juiisdiction, § 24 
Supplemental pleading, § 41 
Suiplusage, 

Complaint or information, § 37, p 243 
Infoimation, § 37, p 238 
Synonymous use of teim, § 1, p 177 
Tax collectors, remedy as available to detenniiio right 
or title to office, § 8, p ISO 
Taxes, 

Coipoiations, remedy as available in respect of, 
§ 14 

Remedy as available to test validity, § 6, p. 184, 
n 99 

Tiial, scope of inquiry in respect of taxation 
measures, § 45, p 263 
Taxpayers, 

Abatement of proceeding on death of taxpayer 
instituting, § 23, p 216, n 99 
Proceedings by, tiial of title to office, § 30, p 225 
Time, 

Appeal and erroi, § 31 

Information or complaint, tiling ot, § 37, p 238 
Institution of proceedings, § 22 
Judgment, lendition, § 48 
New tiial, motion for, § 47 
Tiial, § 44 
Title to office, 

Admissibility of evidence in pioceeding to test, 
§ 43, p 256 

Burden of proof in proceeding to lest, § 43, p. 25t> 
Complaint or infoimation as requned to allege*, 
§ 37, p 242 

Ooiiclusiveness of judgment determining, § 56, 
p 277 

Detei mi nation of, § 7 

Evidence in proceeding to test, § 43, p. 257 
Issues in proceeding to test, § 42 
Judgment in pioceeding to test, § 48 
Moot question, § 51 

Plea or answer in proceeding involving, § 38, p. 
247 

Presumptions m proceeding to t(*st, § 43, p 200 
Relief granted in respect of, § 4t>, p 273 
Scope of inquiry in proceeding to test, § 45, p. 201 
Title to property, litigation or delcrmiiiation, § 45, 

p 262 

Town commissioners, remedy as available to deter¬ 
mine right or title to office, § 8, p 189 
Towns, legal existence, etc., remedy as available to 
attack, § 13 

Township authority members, remedy as available <o 
determine nght or title to office, § 8, p 180 
Townships, legal existence, etc, remedy as available 
to attack, § 13 
Transcript, appeal, f 51 
Trial, §§ 44r^6, pp. 262-268 
Mode and conduct of, § 46 
Notice, § 44 

Opening and closing, § 46 
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INDEX TO QUO WARRANTO 


Trial—Continnod, 

l*o\vers of court, § 45, pp 202-206 
Scope of impiliy, § 45, pp 2()2-2G6 
Special pi-OKocul oi, i? 44 
Trial do novo, appeal, § 51 

Tiiistees, (‘oiiioiatioiis, judgiiioiit of ouster providing 
f<>r, § 40, p 272 

Ultia viies aclH, <orporalions, remedy as available in 
respect of, § 14 

United Stat(‘s, proceediims in name of, § 20 

Usei ot ()inc(\ tual of right to, § 10 

Usuniation ol oOko, remedy as available in case of, 

§ n 

Usuipatiou of power, 

(Joniplaiiit or intormalion, allegations as to, § 37, 
p 243 

Corjiora lions, 

Defimdants in proceeding based on, § 32, 
p 232 

Ilclators in proceedings to prevent, § 30, 
p. 230 

Ihnnody us available with respect to, § 14 
Municipal or other public coipomtions, remedy 
as available with respect to, § 13 
Pleading, general lerms, § 37, p 23S 
Hoplicatiou or reply to information charging, § 39 
Scope of imimiy in respect of, § 45, p 263 


Vacation, judgments In proceeding for, § 50, p. 274 
Value of oflSice, petition or information as requiied to 
allege, § 37, p. 242 
Vai lance, pleadings and proof, § 42 
Venue of proceedings, § 24 
Veidict, judgment on, § 48 

Veiificution, application for leave of court to insti¬ 
tute proceedings, § 21, p 206 
Villages, legal existence, etc, lemedy as available 
to attack, § 13 
Waiver, 

Appearance and pleading to merit, § 35 
Couit, demurrer, considei ation of demurrer found 
without, § 40, p 252 
Defense of, § 22 , § 23, p 214 
Demuiier, failure to raise objection by, § 40, 
p 250 

New trial, grounds of motion, § 47 
Service of piocess, objections to, § 34 

Withdrawal, 

Demurrer, § 40, p. 251 

Dismissal as result of withdiawal of some of 
relators, § 23, p 216 

Ofidee, dismissal of proceeding as justified, § 23, 
p 217 

Words and phrases. Definitions, generally, ante 
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QUARTERLY. 

Sbnflarly defined 

(1) CJJS« cited ta the wood “quarterly** means a 
three-months period Ovic Plaza Nat Bank v First 
Nat Bank in Dallas, CAMo., 401 F2d 193. 199 

(2) Camputed for or payable at three-month mte^ 
va^ recomng, issued or spaced at three-month mter- 
vals Civic Plaza Nat Bank v First Nat Bank m 
Dallas, CAMo, 401 F2d 193. 199 

Similerly esqireseed 

(1) **Qua8i** (Lat as if, almost) is a term used to 
mark a resemblance, and supposes a difTerence between 
twodgects It is exclusively a tenn of classification It 
unphes that oonoeption to which it serves as mdex is 
connected with conception with which comparison u 
instituted by strong superficial analogy or resemblance 
Moreover it negatives idea of identity, but pomts out 
that the conceptions are sufficiently similar for one to be 
classed as the equal of the other South Discount 
Foods, Inc V. Retail Clerks Union Local 1SS2, Com PI. 
23S NE2d 143, 147. 14 Ohio Misc 188 

QUASH. 

pagel 

To “quash** means to abate, annul, overthrow, or 
make v^ a motion to quath hes only for dtfect 
apparent on ihce of proceedings, it is not fiivored. and 
court will exercise its power to quadi with great caution 
and only m very clear cases—State v Almon, 222 A 2d 
820. 822, 3 Conn.Qr 641. 

QUASI. 

47, Clhio-Stateexrd QIU V. Volz. 100N62d 203, 
207, 1S6 Ohio St 6a 

4B. Ohio—State ex leL OUl v Volz, supm, n. 47 

SI, OhKH-State ex rd, CHU v. Volz, supra, n 47 

53. Ohio—State ex rd. OiU v. Volz, supra, n 47 

54b Ohio—4tate ex rd. OUI v Volz, supra, n 47 

54. Ohio—State ex leL OOl v Volz, supra, n. 47, 

W.Va^US. Steel Corp. v. Stokes, 76 S£.2d 474> 477, 

138 W.Va. 506. 

57. Ohio—State ex reL Oill v. Volz, supra, n. 47 

58, W.Va.—UJS. Stod Corp. v. Stokea, supra, n 56 

55. lowa-Wapdk) County v. Ward, 136 N.W.2d 249. 
2S1,,257 Iowa 1231. 

di. Gdr-^Hhibbav.CdifornteD^ 

112 CaUtptr. 172.17i 36 CA.3d 1005 
Iowa—Wapello County v. Ward, Iowa, 136 N,W2d 
249,251, 257 Iowa 1231. 

HdvlBg MiM raMMhltBoe to 

W.Va^—US. Sted Oorp v Stokai, lupra. n. 56. 
fflwilirty ddlMd 

(1) “Quad** maana siqwrflciaUy reae mWm g but mtnn- 
doally dUlteem^-OaUoway v, Truaaddl, 422 F.2d 237, 
243, 83 Nev. 13. 

pngea 

QUEEN. Ai¥i&ofaking.*’ ” 

<330. WbbMwNmrloU). 

The tern is also naed to' denote the 
female partner in a male homoseiciial 
itdathmship.^” 

<331. cm i Pwah V. Wfc 37 odJuet. m 7». 
3M PJd Ml,« CM 217. 

QUEERS. A term employed to desig- 

npite homogfiocvatak^^ < 

45A RY.-^.CW5lt Vb WMOl 174 KYM2d 339, 
34a4AJX2d73gi 


QUESTION. 

page4 

73. N Y —CJ S cited In Botens v Board of Edu¬ 
cation, Etc, 204 NYS2d 266, 269, 26 Misc2d 
158 

QUI. 

so Qni tam 

(2) **Qm tam*’nabtneviation of Latm phrase qm tam 
pro dommo rege quam pro si ipso m hac parte seqnitur, 
meaning **Who sues on behalf of the King as well as for 
himsdP’ and is an action brought by an informer on 
behalf of the government to seek avil penalties for 
violation of a statute—US v Fltmdar-VandetbiU De- 
vdigiment Corp, D C Fla, 326 F Supp 289, 290 

(3) Phrase used to descnbe informer^s action brought 
by one who sues for state or Umted States as well as for 
himself—US ex rd Vance v Westmghonse Elec 
Cotp, DCPa, 363 FSupp 1038, 1040 

(4) ‘X}ui tam action’* is one brought by an informer 
or vdunteer for violation of a particular civil or crunmal 
statute whidi generally prov^ that the informer, if 
snccessflil, may recover his costs and attorney fees, as 
well as a share cS the penalty, it is called a “qm tam 
actum’* since plamtiif states t^t he sues for the state as 
well ss himself—Ftitz V Gorton. Wash, 517 P2d 911, 
933, 83 Wash2d 275, app, dism, 94 SCt 2596, two 
cases, 417 US 902, 41 LEd2d 208 

Maxims 

Qut facit per alium, facit per se, 

81. Aik—Arkansas State Bd of Architects v Bank 
Bldg ft Equipment Corp of America, 286 S W 2d 
323, 327, 225 Ark 889, 56 A.L R 2d 720 
Fla—Qeoigia S. ft F. Ry Co v Shiver, App, 172 
So 2d 639, 642 

Discnsdon of maxim 

(3) Of—Knapp v. Standard Oil Co of Cdiforma, 68 
P2d 105^ 1055, 156 Or 564 

QUIA 

pages 

89. Qnla timet 

Tenn—Patterson v T J Moss Tie Ca, 330 S.W2d 
344, 349, 46 Temiu^pp 405 

QUICK. 

91. Applied to iinbmn child 
The word “quick** means that the child is so for 
developed as to move mr stir m the mother’s womb 
Oa—P orter v Lasntar, 87 S E2d lOa 102.91 Oa App 
712 

QUICKENING. 

91 StmOifljr drffawd 

(1) QmokeDUig is that pomt when fetus mdioates 
signs of Bfo by way of fttd movements whidi can be fdt 
by moth^-People v Nixon, 20} N W2d 635, 638,42 
Midi App 332 

QUIETING TITLE 

§ 1. Nature and Scope of Remedy in 
General 

Lilirary References 
Quietmg TMe 8-6, 7(1), 8, 
27b 

page 10 

L U.8—Humble Oil ft Rdfaung Co. v Sim Ofi Oo, 
CJlTul, 191 V2A 705—Efcahng v Jones, D.C 
Alii, 174 ESoppb 2ll>^dedter v Amb assad or 
OR CO. CAJCm, 308 F2d 875, revd on oth. 
grdl. 84 Sa 273, 375 US. 16a U L.Ed.2d 261, 
teh. den. 84 SwCt 515. 375 US 989, U LEd2d 
476. 


QUIETING TITLE § 1 
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AU—Taylor v Gray, 90 So 2d 778, 265 Ala 279 
Cal—Herrington v Weigd, 147 CalRptr 396, 82 
CA3d 676 

Del—Robins V Oarvme, 132 A2d 51, 36 DdCh 451, 
afid. 136 A2d 549, 37 DdCh 44 
Me—Grant v Kenduskeag Valley Creamery, 91 A 2d 
403, 148 Me 209—Soceo v Maine Turnpike Au- 
thonty, 129 A 2d 212 

Md—Thomas v Hardisty, 143 A 2d 618, 217 Md 523 
Mich—Arndt v Ball, 70 N W2d 746, 342 Mich 649 
Nev—CJjS cited m MacDonald v Krause, 362 P2d 
724> 727, 77 Nev 312—Parks v Qumtana, 477 
P2d 869, 86 Nev 847 

NH—Dowd V Gagnon, 187 A2d 63, 104 NH 360 
Pa—Rosenwald v Rosenwald, 4 D ft C2d 163, 42 
DdCo 284 

Tex—Katz v Rodriguez, CtvApp, 563 SW2d 627, 
err ref no rev err 

Va—Day v Vaughn ft Usilton, 67 S E 2d 898, 193 Va 
168 

Wash—Finch v Matthews, 443 P2d 833, 74 Wash 2d 
161 

Independent jurisdiction 
(1) Pa—White V Young, 42 WashOo 120 
Lonisiami jnrispradence 

La—Hamson v Alombro, App, 341 So 2d 1165, wnt 
den. Sup, 343 So 2d 1063 
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2. US—Humble Oil ft Refining Co v Sun Oil Co, 

C A Tex, 191 F 2d 705—Gladys City Co v Amo¬ 
co Production Co, DC Tex, 528 FSupp 624 
Cal—Mix V Sodd, 178 CalRptr 736, 126CA3d386 
Dd-Suplee v Eckert, 120 A2d 718, 35 DdCh 428 
Oa—Duffee v Jones, 68 SB 2d 699, 208 Ga 639 
Me—Strater v Stiater, 83 A 2d 13a 147 Me 33 
Nev—CJJS. dted m MacDonald v Krause, 362 P 2d 
724, 727, 77 Nev 312 

NH—Dowd v Gagnon. 187 A2d 63, 104 NH 360 
Tenn-Patterson v. T J Mbia Tie Co, 330 SW2d 
344, 46 Toon App 405 
Va—^Day v Vaughn ft UaUtea, supra, n 1 
Law court withont Jurisdiction 
WVa—Ihtev UnitedFudOa8Co,71SE2d65, 137 
WVa 272 

3. Tenn —Patterson v T J Moss Tie Co, 330 S W 2d 

344, 46 Tenn App 405 

4. US —HiunUe Oil ft Refining Go v Sun Oil Co, 

supra, n 1 

Anz—Weiner v Romley, 381 F2d 581, 94 Anz 40 
Cal—Dills V Ddin Corp, 302 P2d 397, 145 CA2d 
124—Enkison v Wise, 132 P2d 905, 56 CA2d 
S74-Bantoco v Carbone, 99 CalJtptr. 488, 22 
C A 3d 721. 

Colo—Senders v Gomes, 255 P.2d 972, 127 Colo 
291—GLJJS. dted in Lmdsay v District Court in 
and for City and County of Denver, 694 P 2d 843, 
846 , 

Idaho-^oward v Bar Bell Land ft Cattle Co, 340 
P2d 103, 81 Idaho 189-CLJJS. dted in Beal v 
Mars Laisen Randb Ooip, Ino, 586 P2d 1378, 
1383, 99 Idaho 662 

Kan —Renendand v EDenberger, App, 574 P Jd 217,1 
Kan A]if>2d 659. 

MidL^^-Cabal v. Kent County Road Ccmmiisswn, 250 
N W2d 121, 72 MtehJkpp 532-Danlop v Twin 
Beach Paik As^ Ihc, 314 NWJd 578, 111 
MuhApp 261 , 

Mo—Hayes v. Jayne, App, 498 S W.2d 829 
Neb—Neykm v Parker, 123 NW.2d 690^ 177 Neb, 
187 

N.C—York V Newman. 163 SE2d 282, 2 N.CApp. 
484 

NJDv-p^lfton V, Anderadii, 78 N W.2d 693—Dnon v. 
KanfouiL 58 N W2d 797,79 N D. 633>^Bd9ca y 
First Presbyterian Church of WdtOQ, 196 N W2d 
149, 55 ALR.3d 1304—Gqiewsb v. Bratcher, 221 
NW2d 614, 81 ALJlSd 211, app after remand 
240 N W2d 871, and 307 N W,ad 826 
Ohio—Lunbennen’s Mortg. Co v Stetens, 187 NJ8. 
641, 46 Ohio App 5 



§ 1 QUIETING TITLE 

Page 11 

CMd —Proitt V Hammers, 292 P 2d 157 
Or—Nediy v Morgan, S84 P2d 13S1, 284 Or 65 
Tex—Aldridge v CIT Credit Corp, OvApp, 290 
S W 2d 398, err ref no rev err 
I CJ p 1046 note 75 

5. US —^Brooks v Nez Perec County, D C Idaho, 394 

FSupp 869 

Anz—^Kouiedy v Morrow, 268 P2d 326, 77 Anz 
512—Chantler v Wood. 430 P 2d 713,6 Anz App 
134v op sapp 432 P2d 469, 6 Anz.App 325 
Old—ftrown v Bnggs, 292 P2d 385—Olsen v Jones, 
412 P2d 162—King v Oakley. 434 P2d 868 

6. Cal—Talbot v Gadia, 267 P2d 436, 123 CA2d 

712—^Mandd v Great Lakes Oil ft Chemical Go. 
310 P^ 498, 150CA2d621—City of Vernon V 
Southera Gal Edison Co. 12 Cal Rptr 701, 191 
CA2d 378-~JoQes v Sacramento Sav ft Loan 
Asi'n, 56 Cal Rptr 741, 248 C A 2d 522-^toro 
V Gaibone. 99 CalRptr 488, 22 CA3d 721 
Fla—Smdair Refining Co v Watson, 65 So 2d 732, 
oert den 74Sa 121, 346US 872. 98LEd 381 
Old —Badley v Downard, 350 P 2d 503 

7. U.S—Heynuui v Kline, DC Conn, 344 FSupp 

106L 

8L M6—Counts V Moody, App, 571 SW2d 134 
9* U S.—^Humble Od ft Refinuig Co v Sun Oil Co, 
supra, n 1—CJ,S. cited m Miners Sav Bank cd 
Pittaton, Pa v Umted States, DC Pa, 110 
F Sapp 563, 572—In re General Adjudication of 
AH Rights to Use Water and Water Ri^ts on 
Miisoon River, State of SD, DCSD, 531 
449. 

Ala—Mettee v BoUmg, 94 So2d 191, 266 Ala 50— 
Ford V Washington, 259 So 2d 226, 288 Ala, 194 
Cal —Newman v Oomelnu, 83 Cal Rptr 435, 3 C A 3d 
279 

NC—Vanddbrd v Vandiford, 84SE.2d 278,241 NC 
42 

ND—State v Amerada Petroleum Corp, 71 NW2d 
675* 

Qkl—Bates V Old Mac Coal Co, 271 P2d31S. 
Utah—State, By and Through Utah State Deirt of 
Social Semoei v Santiago, 590 P,2d 335 
Wash—Grovev Payne^ 288 F 2d 242,47 Wash 2d 461 
WVa.—Maitbens v B ft O R Co. 289 S£2d 706. 
Qilettag title or nnumd of dond lield proper 
teeaedp 
(5) Other cases 

U S —Mnecs Sav Bank of Pittston, Pa v. U S., D C 
Pa, llOFSui^ 563—Anderson v Guerrero, C A. 
OaBm, 344 F2d 694. 

GhL—Flehbman v Blechman, 306 P2d 548, 148 
CA2d8A 

Fkr-Deytiioa Devdopneat Ootp v Berpqoist, App, 
308 So 2d 348 

loft-Lantz v. Pepce^ 142 NK2d 456^ 127 IpdApp 
6201 

li. Dmedicit v. Lynch, App., 81 So 2d 9L 
NC^-Brniiockv.netdher. 153 SE2d 332,271 NC 
63. 

Gto^-Bamist V, Oty of Ocevilakc, 430 P2d 1004, 247 
Or 339. 

Pa—Shaiftr v Baylor’s Lake Asi^ hue,, 57 Lsdc Jur 
107. i 

Tcx-ftmesv Yoang, OvApp, 541 SW2d 200 
10. US>—Kasdon v O W. Zwrden Landscapug, 
hK, DCMd, 541 F.8upp 991, affd, CA, 707 
FJd820 

BL-^bik V. Swincy, 109 NE2d 189, 413 Hi 350 
LAr-GhiilHa Realty Go v Kathman-Landiy, Ine., 
App, 173 Sold 329—Standard Hornes^ Inc v 
Presbidfe^ App, 193 So 2d 100 
bLC-York v, Newman, 163 SE2d 282, 2 NC App 
484. 

OH—Amemment Bond Service, Inc v W. R Johnatoa 
ftCd,296P.2d959 

rea,-Blliioa v Buder. dvApp, 443 S^2d 886 

te-^Kmics V. Graiey, 203 8JU6 163, 231 Ga 543 
ddho—Diokmoa v. Brewster, 399 P 2d 407, 88 Idaho 
330 


Md—Wathen v Brown, 429 A 2d 292, 48 MdApp 
655 

N J—Brookdale Park Homes, Inc v Bndgewater Tp , 
280 A 2d 227, 115 NJ Super 489 
NM—Brosscau v New Mexico State Highway Dept, 
587 P2d 1339. 92 NM 328 
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14, NM—Chavez v Valencia County, 521 P2d 
1154, 86 NM 205 

16. Bill regarded as one quia timet 

(2) Other statements 

Pa—Appalachian Trail Ranch, Inc v Bell, 8 Cumb 
72 

Actions held not to qmet title 

(3) Fla-Stark v Prayer, 67 So 2d 237 
Ga—Myers v Grant, 95 SE2d 9, 212 Ga 677 
Mo—Probst V Probst, App. 595 SW2d 289—Fuller 

V Padley, App,628 SW2d719 

NC—Hayes v Ricaid, 93 SE2d 540, 244 NC 313 

Actions held to quiet title 

Alaska-Davu v Tant, 361 P2d 763 

Ind—^Denham v Degymas, App, 138 NE2d 9 

17. Miss —Jones v New Orleans ft Northeastern R 
Co, 39 So2d 541, 214 Miss 804 

19. La—Foreman v. Luquette, App, 344 So 2d 1111 

20. Cal —Paap v Von Helmholt, 8 Cal Rptr 568, 185 
CA2d 823 

§ 2. — Bills to Quiet Title and to 
Remove Cloud Distinifuished 

Library References 
Quieting Title 

22. U SL—CJjS cited in Miners Sav Bank of Pitt¬ 
ston, Pa V United States, supra, n 9 

Alaski^Davis v Tant, 361 P 2d 763 
Ohio-Oustafson v Buckley, 121 NE 2d 28a 96 Oho 
App 115, affd 118 N£2d 403, 161 Ohio St 160, 
app dism 115 NB2d 5, 160 Ohio St 174 

23. Tex—Ellison v Butler, OvApp, 443 S.W2d 
886 

24. Ohio—Oustafton v Buckley, supra, n 22 

25. Md-Cheny v Siegert, 136 A 2d 754, 215 Md 
81 

Oho—Oustafton v Buckley, supra, n 22 
27. US —Cutrer v Humble Oil ft Refining Co, DC 
La, 228 FSupp 787 Affd. C A, 346 F2d 43, 
cert den 86 Sa 546, 382 US 978, 15 LEd2d 
468 

§ 3. Groundsof Jurisdiction in Gen¬ 
eral 

Library References 
Quieting Title 6 
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2S. US —Federal Home Loan Bank of San Francisco 

V Long Beach Federal Sav ft Loan Ass'n, DC 
Cal, 122 FSupp 401 

Pa—Taylor v Gross, 42 West, 231, revd on oth. grds 
171 A 2d 613,195 Pa Super 225 
Action properly hronght 
Oa—Middleton v Robhatm, 244 SE 2d 7, 241 Oa 
174 

29. Cal.—Harper v. Heuer, 229 P2d 828, 103 Cal 
App.2d 388. 

Oa —Dufibe v Jones, supra, a 2 
Mont —Ointon v Miller, 226 P 2d 487, 124 Mont 463 
NH—Dowd V Gagnon, 187 A 2d 63, 104 N.H 360 
Pa—Baehr v Hagan, 74 Pa.D!ut ft Co 145, 52 Lane 
LRev 89^ 12 Moeiioe L.R. 46 

§ 4 , Lack of Remedy at Law 

31(. NJ,—Btaiie v Fhok. 127 A.2d 1, 23 NJ 1 
Pa.*—Trubiani v. Pemiaylvama R. G6^ 55 LaaCJhv. 
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Wyo-Amick v Elwood, 314 P 2d 944, 77 Wyo 269 

§ 5. -Prevention of Multiplicity 

of Suits 

40. Mich—Arndt v Ball, 56 NW2d 394, 335 Mich 
595 

§ 6. Statutory Remedies for Deter¬ 
mination of Adverse Claims 

Library References 
Quieting Title e=»19-25. 
page 14 

46. Conn —Fanfesti v Englehardt, 238 A 2d 429. 27 
Conn Sup 349 

Kan —Mid Amenoan Oil Co v Wmdus, 290 P 2d 102, 
178 Kan 499 
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i 48. Laches 

library References 
Quieting Title ^29. 
pass 70 

20. Cal-Oatei v Nebon, 74 CalRptr 475, 269 
CA2d,18 
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227 F2d49,ccrt den 76 8 0 847,351 US 951, 100 
LEd 1474 

Ala —^Woods V Allison Lumbo- Co, 62 So 2d 229, 258 
Ala 282 

Ark—Eades v Joslin, 244 S W2d 623, 219 Ark 688— 
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Rptr 397, 192 C A 2d 93—DaSUva v Reeves, 30 
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ans of Foreign Wars, of Eaton Rapids, Mu^, 373 
P2d948 

NC—Edieridge v Wescott, 94 S.E2d 846, 244 NC 
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KML 284 , 

Mw lU^-^Uqbbs V. PiinelL 162 

535 

A zequireiB^t of a rule, of practice 
that the oomsdamt indicate whether it 
IS brought under statute or on geni^ 
power of the court most be complied 
witiL”** 


QUIETING TITLE § 55 

Page 77 

95.5. Complaint held insufficient 
Pa—CantweUv Henzler,9D & C2d 21, 6 Bucks273, 
19 Monroe L R 78 

96. AU—West V Green, 226 So2d 302, 284 AU 
517 

Idaho—Soden v Carr, 426 P2d 213, 91 Idaho 492 
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—Federal Home Loan Bank of San Fnmcm v 
Ling Bdmh Federal Sav A Loan Asa’n, D.C Cal, 
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in—Israel v Hart, 124 NE2d 657, 5 Ill App2d 233 
Ind—Novak v Novak. 133 NE2d 578, 126 Ind App 
428—DoweU v JoUy, App. 159 NE2d 590, 130 
Ind App 280~Ottennan v Hollingsworth, 214 
NE2d 189, 140 Ind App. 281 
Ky —Aluminum Co of America v Frazer, 328 S W 2d 
142 

Mo-GaikiU V Cook, 315 S W2d 747 
N J —Harvey v Orland Properties, Ino., 261 A 2d 708, 
108 NJ Super 493, affd 286 A 2d 711,118 NJ Su¬ 
per 104 

N.C—CJ& Uack letter summary qaoted m Resort 
Devdopment Co v Phillips, 178 SB 2d 813, 819, 

278 NC 69—CampbeU v Mayberry, 183 SE2d 
867, 12 NC App. 469. cert den 184 SE2d 883, 

279 NC 726 

ND—Woodland v Woodland, 147 NW2d 59a-Tar 
visv Higgiiis, 157NW2d718 

Uentfiy of grantor's dower 

Aik.—Robmson v QuU^, 255 S W2d 438, 221 Ark 
695 

2d. Or.-fteytagv Vitas,326P2dll0.213Or 462 
27. N J--^Robinson-Shoie Devdopment Co v Gal¬ 
lagher, 125 A2d 1, 41 NJ^uper. 324, op supp 
128 A.2d 884, 43 NJSuper 430, affd 133 A2d 
353, 45 NJ.Super 507, revd. on oth. grds 138 
A2d 726,26 NJ. 59 

2tk Dd—Supleev Eckert, 152 A2d 289,38DelCh. 
359. 

29. A]a<-8tewaitv Childi«is,UlSo2d 8,269A]a 
87—MMjhen v Wilder, 215 So2d 282, 283 Ala 
205. 

La—Roiiyer v. Harnson, App, 58 So 2d 753 

30. Ak—Wiggms v Staideton Baptist Church, 210 
Sa2d 814, 282 Ala. 255. 

Ky—Gnechv Mimard, 408 SW2d 432 
NJ.—Roblnaoo-Shore Devdopment Co v Gallagher, 
125A2dl,41NJSnper. 324^op supp 128 A2d 
884, 43 NJSuper 430^ sfU 133 A 2d 353, 45 
NJ Super. 507, rovd on oth gnk 138 AJd 726. 
2dNJ. 59. 

Tob-Rsiiis V. Thoraton, Ovu^ppw 286 SW2d 174, 
levd., 299 S W2d 287, 157 Tex 65. 

BnrdM on osdi party claiBing ttlle fron dlfll^ 

Gal(ir-4Xlpb lav Go V Pengo Mines Co, 421 PJd 
477, 161 Colo. 252 

Utah-Mniic Service Cocp.v Watton, 432 P Jd 334,20 
UlBli2dl«. 
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31. Gd.--Mdlerv BoswdL328PJd517,ld2CAJd 

508 . 

32. Aikb-nAJhaon v. State, 420 P2d 289, 101 Aria. 
448 

Tex.-glliaon v. Butler, OvApp., 443 886 

33. Alii^-3lewartv. ChOdiaaiplUSoJdS,^ 

y. Stapteton Bmnst Oniidi, 2l0 
8a2dgl4,282A]a.25S 

in. A4ipiiigfbiUty 
libniy Bcfoences 
QiiietiiigTiUe«»^ 


36. N C —McCornudc v Smith, 98 S E 2d 448, 246 
NC 425 

Evidence held admissible 

(5) Other evidence 

Cal—Horn v Oovan, 341 P 2d 784, 172 C A 2d 77 
Idaho-Snuth v Smith, 511 P 2d 294, 95 Idaho 477 
Ky —Stivers v Samuels, 415 S W 2d 366 
Mo—Evans v Brussel, 330 SW2d 788, cert den 80 
SQ 673, 362 US 919, 4 LEd2d 740 
N C —Pendergrass v Massengill, 152 S E 2d 657, 269 
NC 364. 

SC—Southern Ry-Carolina Division v Home Inv 
Co, 105 SE2d 527, 233 SC 440 

Eiidence held inadmissible 

(4) Other evidence 

US—Neagle v Johnson, DCMo, 261 FSupp 634, 
afi(l,CA,381F2d9 

Oa —Stephens v Carter, 110 S E 2d 762, 215 Ga 355— 
Wdib v McDaniel, 127 SJE 2d 900, 218 Oa 366 
Okl—Cox v Sarkeys, 304 P2d 979—Marcum v Zar- 
ing,406 F2d970 

Utah—Alleman v Mmer, 353 P2d 463, 10 Utah 2d 
356 

§ 78. -As to Title and Adverse 

Claim 

Library References 
Quieting Title <8=>44(2) 

37. Cal—McGlasson v Blythe, 299 P2d 325. 143 
CA2d 152 

Mo-Dudeckv EUis, 399 S W2d 80 
Tex—Eason v David, CivApp, 232 S W2d 427, err 
ref no rev err 

Lost instnmieiits 

Okl-l^arr v Spurok, 248 P2d 245, 207 Okl 136 

m^thnscy 

NC—Robinson v Sampson, 104 S.E2d 882, 248 NC 
746 
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38. Calr-Schulman v Shores, 238 P.2d 664, 108 
CA.2d 156 

Mo—Dudeok v Ellis, 399 S.W.2d 80 
Old -Cox V. Sarkeys, 304 P Jd 979 
43. Ind-Stair v Qswah, 97 NE2d 375, 121 Ind. 
App 382 

NY—Hughes v.Oimn, 175 N YS2d 351, 6 ADJd 
71, naig den 176 NYS2d 957, 6 AD2d 995 

Evidence held 

NC-Banmger v Weathmgton, 182 SE2d 239, 11 
NCApp 618 

48. Ol.—McDonald v Jones, 277 P2d 477, 129 
CA2d319 

Kan—Ommnon School Dist No 45 v Burr, 278 P 2d 
596^ 177 Kan, 261 

§ 79. — As To Possession 

81. Evidence held sdmisrible 
Ala-Mdkr v HeweU, 123 SoJd 126, 271 Ala. 286- 
Wdlnmsv Romano, 266 SoJd 750, 289 Ala. 190. 

Evidence held irndnUnflUe 

Okl-Cox V. Saikeyi, 304 PJd 979 

§ 80. Weight and Suffidency 
Library References 
Quieting Titie o»44(d-n5). 
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57. CtL-^^Omabe v. Sorensen, eupfi, m 1 
Coon—Shnonelh v Phsperald, 238 A2d 418, 156 
Conn 49, 

Ohio—CJJS. quoted hi iWhnan v SbhaaL 269 NE2d 
6 Ql 68.26 (Rno AouJd 35 

OU-Oawf v. QawL 240 F2d 1095, 206 OkL 73. 
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Evidence held sufficient 

(1) Ala—Williams v Romano, 266 So 2d 750; 289 
Ala 190 

Anz —^Rogers v House, 435 F 2d 492, 6 Anz Aiqp 582 
Cal—Brewer v King, 293 P2d 126, 139 C A 2d 33— 
Jaffa V Guttinan.346P2d 876, 175 CA2d790— 
Maloney v White, 6 CalRptr 54Q, 182 C A 2d 
787—Edelstem v Pon. 7 Cal Rptr 65, 183 C A 2d 
795 

Fla—Clayton v Qaytoo, Kpp, 275 So 2d 588 
ni—Hadiev Erlandson, 190 N E 2d 848, 41 HI App 2d 
328 

Iowa—Cheney v Womans Baptist Foreign Xhssioiiary 
Soc of West. SO NW2d 651, 243 Iowa 134 
Ky-Justicev Kentland Coal & Coke Go. 327SW2d 
740 

Neb—Soflo V Glissmann, 57 NW2d 176, 156 Neb 
610 

Okl—Kansas, O ft G Ry Go v Doneghy, 249 P2d 
719, 207 Okl 346 

(2) Cal—Brown v Busch. 313 P2d 19, 152 CA2d 
200 

(4) Miss —Donohoe v Auhman, 127 So 2d 395, 240 
Mis& 304 

N,M-^Sanchezv Gaima, 384 P2d 681, 72 NM 406. 

(5) Cal—Rast v Ftacher, 236 P2d 393, 107 CA2d 
129—Schulman v Shores, suina, n 38 

La—Benedict v Lynch, App, 81 So 2d 91 
NM—Martinez v TrujiBo, 467 F2d 398, 81 NM 
382-Raelv Cisneros, 487 P 2d 133, 82 N M 705 
SC—Johnson V Roland, 187 SE2d 244, 258 SC 61 

(6) Cal—Rmdmrt v First Cupertmo Co, 317 P2d 
30,154 C A 2d 842—Ramirez v Mookmi, 24 CalRptr 
354,207 CA2d42 

Idaho—Salvis v Lawyer, 253 P 2d 589, 73 Idaho 469 

(8) Mo—Enckson v Gteub, 287 S W2d 873 
NM—Giovannim v TumeCta, 414 P2d 855, 76 NM. 

344 

(9) US—Moore Oil. Inc v Snakaid, DCQkl, 150 
FSupp 25a remd, CA, 249 F2d 31»—Northern Pbc 
Ry Co v US., CAWyo, 277 F2d61S 

Ahu—Miller v Hewell, 123 Sa2d 126, 271 Ala. 286- 
Tanner v. Case, 173 So2d 803, 277 Ala. 641 
Ark—PhilhpB v Tnmble; 273 SW2d 40a 224 Ark 
359 

Cal.—Dunlap v Bdhh, 7 CalRptr. 766, 184 CA2d 
579 

Fla—Sehufa: v City of Dania, Aj^, 156 So2d 520 
Ky —Creech v. Jackson, 375 S. W 2d 679 
hfass-Otis Power Co v Wohn, 164 NEJd 306, 340 
Mast. 391 

Mich—Walker v Bowen, 52 NW2d 574, 333 Midi 
13 

Mb—Adams v. Richardaon, 337 S WJd 911. 

NM—Wemcf v Qty of Albuquerque, 229 PJd 688; 
55NM 189-Otshv Hart,411 FJd349,75N 
765—Houdun v. HufabeD, 461 P2d 413, 80 NJt 
764 

ND—Smith V Mbuntzad County, 70 N.WJd 518 
Okl—Blagg V Rudedge, 251 F2d 196, 207 Okl. 559 
Or.—Cutting V. Witcher, 356 P2d 1053, 225 Or 234 
Tex—Barr V WaU. Qv App, 265 S.W2d 208, err lef 
no rev err—Carter v. Barclay, Civ.App., 476 
SW.2d909 

Utab-ADeman y, Mmei; 353 P2d 463, 10 Utah 2d 
356 

Eddence hdd hMoffldent 

(1) Ak-Bienville Moiig. Oorp v Mayo» 245 SoJd 
819, 286 Ak. 675 

Ark.—Comv AifcainatWarehouse Oncp,419 SWJd 
316, 243 Ark m 

ldalio-4kteiaonv Ned, 498 P 2d 1289, 94 Idaho 816 
InA—Wkcfamcyer v Litbe, 169 N.EJd 207, 131 Ind. 
App 485 

Mb—Wttsonv Lambdh,266SW2d6D2 

(2) CaL-Le Pevre v Bokw^ 254 P.2d $21^ 116 
CA.2d786. 

OkL-Ckments v. Mee. 254 P.2d 3S4, 208 OkL 201. 
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(3) Ark—Coulter v O’KcUy, 293 SW2d 753, 226 
Ark 836 

RI—Smith V Coutu. 107 A2d 282, 82 RI 280 

(4) Cal—GoWman v Goldman, 253 P2d 474, 116 
CA2d 227, foU 253 P2d 483, 116 CA2d911 

Kan —Alcorn v. State Highway Commission, 375 P 2d 
614> 190 Kan 370 

Okl—Chapman v Calhoun, 226 P 2d 974, 204 Okl 63 

(5) Ky—Havens v Clem, 275 S W 2d 70 
Mont—Davis v Stemgruber, 311 P2d 78A 131 Mont 

468 

(6) Cal—Arnold v Hadgis, 226 F2d 641, 102 Cal 
App2d 88—Goldman v Goldman, supnH-Fabares v 
Bmjamm, 4 Cal Rptr 359, 180 C A 2d 264—^Kay v 
Kay, 10 Cal Rptr 196. 188 C A 2d 214 

Mass—Plea R^ty Co v Papuzynski, 172 NE2d 841, 
342 Mm 240 

Mont—Pattyn v Paven, 327 P2d 818,133 Mont 560 
NC—Seawdl v Boone^s Mill Pishuig Qub, Inc, 106 
SE2d 486,249NC 402-Bolton v Hamson. 108 
SE2d666,250NC 290 
Okl—Kelley v Wentz* Estate. 319 P2d 1014 
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58. Ark —Hunter v Dixon, 410 S W 2d 389,241 Ark 
725 

Neb—Fitch v Slams, 128 NW2d 377, 177 Neb 96 
Ohio-Kohlerv Ichler, 186N£2d202,116Oh]0App 
16-CJ.S.4iiotedIiiSeUmanv Schaaf. 269 N E 2d 
6a 68,26 Ohio App 2d 35 

59. EfiAeiice held inanfflcieiit 

Goto—Swallow v Calcium Co, 348 P2d 715, 141 
Colo 399 

63. Proof rnuft be: 

(2) lowa-Mack v,Luge, 119NW2d 897.254Iowa 
963 

64. Necessary elementa of prims ftide case 

Neb—Blohiiie v Blohme, 89 NW2d 127, 166 Neb 

369. i^. dea 91 N W,2d 30, 167 Neb 1 
Test of prims fade case 
Ah^-Machen v Wilder, 215 Sa2d 282, 283 Ala 205 
Nd)—BMune v Blohme. 89 NW2d 127, 166 Neb 
369, nh den 91 NW2d 3a 1^ Neb, 1 

§ 81. -As to Title and Adverse 

Claim 

libraiy References 
Quieting Title ^44(3, 4) 
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65. Conn—Loewenbeig v Wallace, 166 A 2d 150, 
147 Goon 689. 

Erldesce heU ssIBGleBt 

(1) Axk—Mabiy v. Gofvmgtoii, 337 S W 2d 643, 232 
Axk 308 

Cal—Roberts v Lebcain. 248 P2d 8ia 113 CA2d 
712p-kAiker v Wenddken, 288 P2d 981, 136 
GA2d 276, 

Coim—Aidgaport Hydnmllc Co. V Soortino, 88 A 2d 
378. 138 Conn. 690 

PhL—Mogeev Haller, App, 222 Sa2d 468 
Ky—Rosev Onffith, 337SW2d 15 
Mioh—Anult V Ball, 70 N,W 2d 746, 342 Midi 649 
NJd—Cnmerv Ooonlea, 434 P 2d 66, 78 N M 541 
NC—Campbdl v Mayberry.' 183 S.E2d 867, 12 NC 
App. 469, cert den 184 S E.2d 883,279 N C 726 

(2) UJ-Gulf Refining Co, V. Price, CAU.,232 
F.2d2aoert den 77SX138a352U&981.1 LEd2d 
365—ZnnamoB v Brown, DCAtk, 287 PSuppk 426, 
afl&L,CA., 418 F2d 883 

Ab.—McKenzie v Protestant Episoppal Ghurch m Di¬ 
ocese of Atau, 50 Sa2d 725,253 Aja. 176-Pord v. 
Wasfamgtoii, 259 So.2d 22 a 288 Ala 194 
Aik—Rmkev Shecideibsd, 455 S W2d 81 
Gal.—Roidle V. Ounn. 286 P.2d 343, 134 C AJd 58$4. 
Wiiididl V. Lambert, 304 P2d 149, 146 CA,2d 
375-<iieele v. Rhomli, 13 OURptr 918, 192 
CAJd 764—Behrandt v Abraham, 49 Gal Rptr 
m,4t0P2d82S,64C2dl82 


Ind—Terrey v Bnnckman, 194 NE2d 760, 135 Ind 
App 479 

Ky—Hall v Oayheart, 235 SW2d 1020, 314 Ky 
432—Havens v aem, 275 S W 2d 70 
La —Rouyer v Hamson, 58 So 2d 753—^Allen v But¬ 
ler, App. 60 So 2d 314 

Miss—^Hartness v Nix, 67 So 2d 718, 218 Miss 750 
Mo—Ritter v Pattonville Consol School Dist R-3, 
318 SW2d 304 

NH—Fagan v Grady, 131 A 2d 441, 101 NH 18— 
Russel] V Emenon, 240 A 2d 52, 108 NH 518 
NM—Reneham v Lobato, 237 P2d 100, 55 NM 
532—Edmonds v Gomez, 320 P 2d 735, 63 N M 
378—Cubero Land Grant v DeSoto, 416 P 2d 155, 
76 N M 490-Gilmer v Gilmer, 419 P 2d 976. 77 
NM 137 

NY—Upton V Bruce, 154 NYS2d 951, 1 NY2d 
631, 136 NE9d900 

Okl—Alfray v Richardson, 231 P2d 363, 204 Okl 
473—Ewing v Trawick. 256 P 2d 182, 208 Okl 
311 

Va.—Kiser v Chnchfidd Coal Corp, 106 S£2d 601, 
200 Va 517, app dism 80 SCt 57. 361 US. 8, 4 
LEd2d49 

(3) Conn—Ball v Town of Branford, 110 A 2d 459, 
142 Conn 13 

Ky —Chandler v Sullivan, 265 S W 2d 78 

Mont —Peery v Higgins, 447 F 2d 481, 152 Mont 140 

(4) Ark—HiU v Barnard, 224 S W2d 31, 216 Ark 
29 

Cal —Daluiso v Boone, 75 Od Rptr 287, 269 C A 2d 
253 

Colo—Kirkman v Faulkner. 524 P2d 648 
Fla —Thomas v Whitaker, App, 145 So 2d 522 
NM.—Gaflegos v War, 438 P2d 636, 78 NM 796 
Wash —Lewis and dark Playground Ass*n v Qty of 
Spokane, 248 F 2d 407, 41 Wash 2d 944. 

Evidence held insufficient 

(1) US—Gulf Refining Co v Price, CALa, 232 
F2d25,cert den 77SCt 380,352US 981, ILEdZd 
365 

Ark—Gnffin v Isgng, 302 SW2d 777, 227 Ark 931 
Cal—Hoeller v Lloyd, 343 P2d 929, 173 C A2d 777 
Fla—Culbertson v Montairiiault, App., 133 So 2d 772 
Ga—Woodard v Bowen, 97 SE2d 573, 213 Ga 185 
Ind—Milhon v Brown. 143 NE2d 573, 127 Ind App 
, 694^ rah den 145 NE2d 307, 127 Ind App 694 

Ky—Kephart v Rucker, 379 SW2d 244-«tcwart 
Lumber Co v Fields, 445 S W2d 140 
La—Stockstill v Choctaw Towing Corp, 70 So 2d 93, 
224 U 473 

Mich—Calhoun v Calhoun, 106 NW2d 158, 361 
Mich 698. 

Mo—Baugh V Gngsby, 286 S W2d 798, 58 ALR2d 
607—Look V Bennartz, 470 S W 2d 801 
NH-Shens v Morton. 276 A2d 813, 111 NH 66 
NM—Walter v Rictaardson, 306 P.2d 643, 62 NM 
152 

N.C—Resrai; Develo{mient Co v PhiUipa, 178 S E 2d 
813, 278 NC 69 

(2) Cal —Elbert, Limited v hbKenna, 254 P 2d 107, 
116CA2d480 

Ky—Munua V Hiugb 242 611 

NM—Heron v, Conder, 423 P2d 985, 77 NM 462 

(3) Kan—Beams v Weeth, 438 P.2d 957. 200 Kan 
532 

Mo—Mudler v Lanson, 3SS SW2d 5 
NM—Chavez v Chavez, 378 P2d 603, 71 NM. 362 
Utah—Musm Service Corp v Wahon, 432 P 2d 33A 20 
Utah 2d 16 

<4) Other atataments 

Mont—Roe v Newman, 509 P2d 844,162 Mont 135 
Tex—Enuon v Butler, OvApp, 443 8W2d 886 
66, Ark—Vkk v. Bong 473 S,W.ad 858, 251 Aiit 
573. 

Evidence held tnlfldent 

(1) AJb—Woolr V Osvell, 235 So2a 794, 285 AJa 
648—Mid-State Homes, Xno v Khtg, 249 S02d 836, 
287 Ahu Isa 
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Ark —Bengcl v City of Cotton Plant 243 S W 2d 370, 
219 Ark 510—Chambers v Chambers, 246 S W 2d 
124, 220 Ark 51 

Cal —Caballero v Balamotis, 300 P 2d 363, 144 C A 2d 
58 

Idaho-Holland v Beames, 231 P 2d 741, 71 Idaho 343 
Ind—Fleetwood v Denny, 251 NE2d 454, 14S Ind 
App 404, reh den 255 NE2d 121, 145 Ind App 
404 

Miss—Uub V Reason, 64 So 2d 637, 217 Miss 475 
Mo—Ford V SpiUer, 241 SW2d 1. 

NM—Gish V Hart 411 P2d 349, 75 NM 765 
NC—Resort Development Co v Philhps, 178 SE2d 
813, 278 N.C 69 

ND—Woodland v Woodland, 147 N W2d 590 
Okl —Choate v Muskogee Elec. Traction Co, 295 P 2d 
781 

(2) Mo-^ell V Qty of Jefferson, 235 S W 2d 351, 
361 Mo 495—Hainngton v Muzzy, 258 SW2d 637 
Mont—Gray v Corcoran, 269 F2d 1091, 127 Mont 
572 

Evidence held insofficient 
U S —Mmers Sav Bank of Pittston, Pa v. U S, D C 
Pa, llOFSupp. 563. 

Ark-Gnffin v Isgng, 302 $ W2d 777, 227 Ark 931 
Ind—Bahar v Tadros, 112 NE2d 7S4> 123 Ind App 
570 

Iowa—Cume v Cume^ 90 N W 2d 13 

NC—State v Brooks, 181 SE2d 553, 279 NC 45 

Mere paper chain of title, etc. 

Conn—^Loewenberg v Wallaoe, 166 A.2d ISa 147 
Conn. 689 

Attachment of dower not eatabUahed 
Aik—Robinson v Gulley, 255 SW2d 438, 221 Ark 
695 
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72. Fla —Huckms v. Duval County, App, 147 So 2d 
551 

NC—Alien v Conservative Huntmg Qub, 189 SE2d 
532, 14 NCApp 697 

74. S D -Lenker v Mumlek, 59 N W.2d 417^ 75 S,a 
60 

75. Evidence held insnffldent 
Fla—Van Meter v Kelsey, 91 So 2d 327. 
Neb-Knimwiede v Rose. 129 N W2d 491, 177 Neb 

570 

Evidence held sufficient 

Ky—Com, Dept of Military Aflairs v. Kinder, 379 
SW2d732 

77. Mo—CJjS. dtad in State ex rel Dtyden v 
Thym, App, 282 S.W2d 178, 187 
80. Fla^-HuGkms v Duval County, App,, 147 So.2d 
SSI 

Evidence hdd insnffldent 

Ohio-Hullv HuU, App, n5NE2d46S 
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82. Cal—MUIerv BoiweU,328P2d517,162CXA.2d 
508 

Fla^-Ford v. Turner, 142 Sa2d 335, 

Or.—Rohner v Neville, 365 P 2d 61A 230 Or, 31, rdh 
den. 368 P2d391, 230 0r. 31 

Evidence hdd to eetablldi prima ftmto caee of 
owneribip 

Cdo.—Lambetson v, Thomas, 362 P.2d 18a 146 Cola 
539, ^ 

Ind.—Ottoman v. Hollingsworth, 214 N,E2d 189,140 
ImLApp 281 

Eddeace held 

Cil-Snde V Trmity Lmhesan Chunh, 336 P2d 525, 
51 C2d 702^Hayes v. MM, 7 OdJtptr. 364, 
184C.A2d301 

Cdo.—Bode V, Board of Couniy CbUtH of B Pasp 
County, 920 IfJtd 149, 

NX!—AUto V Conaervahvo Himtug Chib, 189 8.E2d 
532, 14 NX: Ap^ 697. 
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Utah—Music Service Coip v Walton, 432 P 2d 334, 20 
Utah 2d 16 

Tifle from commoii source 

(2) Other cases 

Tex—Rams v Thornton, OvApp, 286 SW2d 174, 
levd on oth grds, 299 SW2d 287, 1S7 Tex 65 

83. Cal—Hohn v Riverside County, Flood Control 
and Water Conservation Dist, 39 Cal Rptr 647, 
228CA2d 605 

Fla—Davis v Wig&U, 70 So2d 908 

NC—Wdls v Clayton, 72 SE2d 16, 236 NC 102 

Endenoe held sufficient 

ni—Israel v Hart, 124 NE2d 657, 5 IUApp2d 233 

84. Mo—Dudeck v Ellis, 399 SW2d 80 

§ 82. -As to Possession 

91. Ala—Wiggins v Stapleton Baptist Church, 210 
So,2d 814, 282 Ala 255 

Efidence held sufficient 

(1) Ala—Moorer v Macon, 134 So 2d 181, 273 Ala 
66 

Fla—Macrellis v George^ App, 202 So 2d 107 
Mass—Cowden v Cutting, 158 N£2d 32A 339 Mass 
164 

NC—Barbeev Edwards, 77 SE2d 646, 238 NC 215 
Old—Cox V Kdley, 295 P2d 1061 
SC—Kunkle v South Carolina Elec & Oas Co, 161 
SE2d 163, 251 SC 138 
Ala—McKenzie v Protestant Episcopal Church 
in the Diocese of Ala, 50 So 2d 725, 255 Ala 176— 
Pierce v Lee Bros Foundry Co, 51 So 2d 677, 255 Ala 
410—Duke V Harden, 66 So 2d 899, 259 Ala 398r-Pa- 
trons y. West Dauphin Corp , 194 ^,2d 845, 280 Ala 
442 

(3) OkL—Woodrow v Ewing, 263 P 2d 167 

(5) Ala—McOowm v Edits, 83 So 2d 228, 263 Ala 
504. 

(8) To show other matten 

Ala.—4Pudge v. County Bd of ]Bd of Wilcox County, 
133 So 2d 38, 272 Ala. 521 

Ark—Calvert v Haley, 238 SW2d 664, 218 Ark 75 
Utah—Uyton v Holt, 449 P2d 986, 22 Utah 2d 138. 
ErUenoe held insnfrident 

(1) Ala—Woolf V Oswell, 235 So.2d 794, 285 AU 
648 

(3) Other matters. 

Mias—Bohng v. Aaron, 100 So2d 581, 232 Miss 749 
Utah—Music Service Corp. v Walton, 432 P2d 334, 20 
Utah 2d 16-Smith v. DeNuo, 486 P 2d 1036, 26 
Utah 2d 153, app after tcmaiid 501 P.2d 265, 28 
Utah 2d 259 

past 130 

93. Ala—Williams v Romano, 266 So2<i 750, 289 
Ala. 190 

94b Ark—Coulter v. (PKeUy, 295 SW2d 753, 226 
Ark. 836. 

9S. Ind—CJJS. citoi la State ex rel. Cunnmgham V 
Cireuit Court of Hancock County, 180 NB2d 
527, 529, 242 Ind. 571 

DiiBiifMd by toft fhtti aU 

Nev—Lamgir v. Arden, 409 P.2d 891, 82 ,Nev 28, 

§ 84. lATolnntary 

4b U.S^-4>ii4ley v, Meyers* CA,Vtfgitt Mends, 422 
rod 1389. . 

Ala^-tttft V Allfood, 72 So,2d 91, 260 Ala. S60- 
WatiOB V. mjd, 153 So!^ 612, 275 Ala 176. 
GaL-Pmse v Ctty of San DiefO^ 209 P2d 843, 93 
' C%LA|ip.2d 706, 

Mir %fbmm v, OtUvea, 117 AJd 64^ 151 Me 200 
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70. Me—Strater v Strater, 83 A.2d 130, 147 Me. 33. 

71. Ind —Kielczewski v Rochwalik, App, 131 
NE2d 469, 126 IndApp 206 

page 148 

79. Artz —McNeil v Attaway, 348 P 2d 301, 87 Am. 
103 

Cal —Luz v Lopes, 10 Cal Rptr 161, 358 P 2d 289, 55 
C2d 54 

NC—Watson v Carr, 175SE2d 733, 9NC App 217. 
86 . Fla —Nissim Harbm, Inc v Di Costanzo, App, 
197 So 2d 602 

Or—Scott V Nygaard, 405 P2d 8Sa 241 Or. 347 
92. Ala —Suns v Orty of Birmingham, supra, n 25 
Limited to improvementf made before pbdntill 
learned there waa a ponfUe defect of ttde 
Or-Scott V Nygaard, 405 P2d 850, 241 Or 347 

§ 97. —» Cancellation and Refor¬ 
mation 

libraiy References 
Quieting Title «»50, 

page 149 

96. CiL—Hernandez V Hernandez, < 242 P.2d 59, 109 
CA2d903 

Fla—Daytona pevdopmeot Oorpi v Bjergqnii^ App., 
308 So2d 548. 

La—Daigle V Pan Am ProducddnCo, 108 8o2d5ia 
236 La. STS-Sbdl v, Greer, App, 17| 8o2d 672 
Mont—Sduunedier v Cole, 309 P 2d 311, 131 Mont 
166 ' 

N J.^Eaft Newark Realty Corp v Dolan. 83 A.2d 346, 

15 NJT Super 288 

97. CsL—West V ULC Corp. 42 Cal Rptr 603,232 
C A 2d 85 

PldlBtlff not entitled,to reformation 
U S —Evangdical Lutheran Church v Stanolind Oil A 
Gas Ca. CAND, 251 F2d 412 
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§ 97 QUIETmG TITLE 

Pag* 149 

Rdicf denied in certain drcninetances 
N D —MacMMter v Onitad, 86 N W 2d 36 
AtthoDgli not demanded in pleadingg 
Idaho~-O)lltni v Ptikusao, 527 P 2d 12S2, 96 Idaho 
294 

98. RI—HiUv Ogiodiiik. 113A2d 734^83RI 138, 
MUB dea 114 A 2d 398, 83 RI 138 

§ 98. —— lidiinetion 

d. Cd-^anafidd v Kaiser, 1 CalRptr S55, 176 
CA2d 632—Little v Schwartz, 6 CalRptr 4a 
182 CA2d 594-.West v ULC Coxp, 42 Cal 
Rptr 603.232CA2d85-SantofOv Carbone, 99 
CalRptr 488, 22CA3d721 
Conn—^Laka Qarda Imp Ass’n v Battistoni, 280 A 2d 
877, 160 Conn 503 

m—Alleuworth V First Qalesbiitg Nat Bank&TViist 
Co, 128NE2d60a 7inApp2d 1 
Wyo--Olaoii v. Leith, 257 P2d 342, 71 Wyo 316 
ll^lnnctlfe relief not proper 
PA—Fhnneis* Noitheni Market Co v Fuhon Nat 
Bank of Lancaster, 35 LancRev 31, 18 Monroe 
LR 26 

IhfnnctiTe rdkf not proper 
WaslL-Stram v Shddon, 527 P2d 1382, 12 Wash 
App. 66 

{ 99. — Recovery of Damages 

page 150 

10. NM—Chavezv aoinez, 423 P2d31, 77NM 
341. 

Fl—D ippy V Berks Tide Ins Go., 9 Chest 396 
12. Gal—K^rv. Kay, 10 Cal Rptr 196, 188 C A 2d 
214. 

ComL—Loewenbeif v Wallace^ 166 A 2d 15a 147 
Conn 689 

I4a.-McGiiff V. MbOin. 62 So 2d 28 
Iiid.r-4ltaiawaThbeNo 35210RM of St Paul, Ind 
V. Wiley, 142 N E.2d 488, 127 lad App. 660 
N.Y.^-take K Stdmifaan Mortf. Coip, 25^ 

911, 43 MSscJd 1077 

TeoB-Mbatfameiy v Tapp^ 321 SW2d 565, 204 
Tenn 372 

Pinitife dntaiges 

Fhip-Oliisnuui V Ladiannaii, App, 285 So 2d 29 
Idaho—Lewistoa Ptetol Ctua Inc v Imthuni, 486 P2d 
275, 94 Idaho 264 

15. Wap-CJjBL cilad ta Sehlyttar v Lespecanoe. 213 
N.W2d 552, 555, 62 Wis2d 661 
Id. OkLp-Sooner Pqie A Iron Co v Bartholomew, 
248 P2d 225,207OU. 191. 

INiefetlonniy povmr to nwird ettmiey’ii fees 
Anz^-McNdlv Attaway,348PJd301, 87Anz 103 
18. Qd—Vanghata v Roberta, 113 PJd 884, 45 Cal 
App2d246. 

Idaho—CJJBL enolid hi Beal v hAoi Laiaen Ranch 
CoqK, Imx, 586 P.2d 1378, 1383, 99 Idaho 662 

Rental ynine 

lown-Sunpaon v. Bostmck, 80 N W2d 339, 248 Iowa 
238. 

OkL-Petdt y Vogt, 493 P2d 395. 

S 100. Belief to Defendant 
Ltbiary References 
Quieting Tide 

24, CeL-Haikie v JtOumm, 254 P2d 122, 116 
CA2d 649—Temeyman v. Jovick, 278 P2d 921, 
130C.AJd38A 

RMio-Lidker v. Kiasadt, 492 PJd 52, 94 Idaho 513, 
app. after lenand 538 P2d 783, 96 Idaho 854 
lio^-geiser v Magnud, 457 S W2d 678-Parhaffl v. 

Clwiidler,47D8W2d477 
NJ> -tauok V. Raoniek, 80 N.W.2d 300 
Va-Sanford v Sms, 66 SE2d 495, 192 Va 644. 


Necessity of doing equity 

US—US V Fallbrook Public Utihty Dist, DCCal, 
193 F Supp 342, affd m part and revd m part on 
othgrds,CA,347 F2d48 
2d. Ala—Chestang v Tensaw Land & Timber Co, 
134 So 2d 159, 273 Ala 8—Hmds v Slack, 299 
So 2d 717, 293 Ala 25 

Cal —Mooney v Shields, App, 16 Cal Rptr 449, 196 
C A 2d 165—Kish v Bay Counties Title Guaranty 
Co, 62 CalRptr 494, 254 aA2d 725-Jay v 
DoUarhide, 84 Cal Rptr 538, 3 C A 3d 1001 
Mo—Pettiis V Oty of St Lotus, 242 S W2d 723, 362 
Mo 603—Baugh v Ongsby, 286 SW2d 798, 38 
ALR2d 607—Hunter v Hunter, 320 S W2d 529, 
69 ALR2d 104S-Joiies v. Garden Park Homes 
Coip, 393 S W 2d SOI—Baxter v. Vasqnez, App, 
301 SW2d201 

Ohio—Shewell v Board of Ed of Goahen Union Local 
School Dist, 96 NE2d 323, 88 Ohio App 1 
Tex —Messer v Johnson, 422 S W 2d 908 
Utah—Pender v Bud, 224 P 2d 1057, 119 Utah 91 
Wash.—Harkins v Del Fozzi, 310 P2d 532, 50 
Wash2d237-Anderson V Blouom, 387 P2d 507, 
63 Wash 2d 330 

Cross bill not necessary 

Ala—Myers v Mborer, 134 So2d 168, 273 Ala 18 

Denial of Interest by defendant 

N D —Smith V Anderson, 144 N W 2d 530 

27. Ark—Lusby v Herndon, 361 $W2d 21, 23S 
Ark 509 

Colo—Zavislak v Shipman, 362 P2d 1053, 147 Colo 
184 

Conn—Loewenbeig v WaHaoe. 166 A 2d 150, 147 
Conn 689. 

Iiid-J>owdl V JoUy, App, 159 NE2d S9a 130 Ind 
App 280 

Ky.—Alnmmum Co of America v Frazer. 328 S W.2d 
142—Vogler v Salem Pnnutive Baptist Church, 
415 8W2d72 

La—Alien v Butler, App, 51 So 2d 162 
Mo—Pitts V. Pitts, 388 S W2d 337, 

Tex.—Eubank v Twm Mountam Oil Corp., QvApp, 
406 S W 2d 789, err ref no rev err 

page 151 

28. NC—Gams v Butler, 189 SE2d 809, 15 NC 
App 268 

§ 101. —- Incidental, Additional, 
or Alternative Relief in 
General 

Library References 
Quieting Title «^51. 

36. U.S— us. V. Fallbrook Public U^tyDiat,D.C 
Cal, 193 P Supp 342. Aftd m part and revd in 
part on otfa CA, 347 F2d 48. 

RI—HUl V Ogtodmk, 113 A2d 734, 83 RL 138, 
rearg den. 114 A2d 398, 83 RI 138 

page 152 

Where defendant has not sought ref¬ 
ormation it has been held ti^t the 
court cannot decree reformation of a 
deed.^' 

43J. Mo—Waltenv. Tucker, 281 SW2d 843. 

48, U.S—capital Invesmirt Co v. Deven, CAVa., 
360 F2d 462, cart den. 87 SO 2H 385 US 
934> 17 LEd.2d HA rch. den. 87 Sa 702, 385 
US 1021,17 LE(L2dS6atpp^ after tcsnand 387 
F?d591 

50. Tazaa 

Okl-Parks V Hughes, 312 P.2d 435. 

Where statute authorizuiff suit by 
defendant for dam^ for breach of 
warranty reqwrek ihat a separate ac¬ 


tion be brought damages cannot be 
recovered in the quiet title action.^^^ 
53.1. Okl-Cutnght v Richey, 285 P 2d 864 

§ 102. — Reimbursement for 
Moneys Expended 

54. US—Delta Drilling Co. V Arnett, C A Ky, 186 
F2d481,cert den 71 SQ 574,340US 954,9S 
L Ed 688, reh den 71 8.0. 735. 341 U S 917,95 
LEd 1352 

Ala—M C Dixon Luxhber Co, Inc v Mathison, 266 
So 2d 841, 289 Ala 229. 

Ark-Upshawv Wilson, 257 S W 2d 279,222 Ark. 78. 
Cal.—Kaiser v Mansfidd, 297 P2d 98, 141 CA2d 
428—Behrendt v Abraham, 49 Cal Rptr 292, 410 
P2d 828, 64 C2d 182 

ND—United Accounts, Inc v Larson, 121 NW2d 
628 

Alter entry of ndvene jndgment 

Okl—Gibbons v Foster, 296 P2d 133 

page 153 

62. Utah-C JJS. dtad In Jolley v. Cony. 671 P2d 
139, 142 

64, Cal—Oty of Vernon V. Southern Cal Edison Co, 
12 CilRptr 701, 191 CA.2d 378 
Conn—Robuuon v Myers, 244 A 2d 385, 156 Conn 
510 

Iowa—Sunpson v. Bostwiok, 80 N.W 2d 339, 248 Iowa 
238 

Ky-Roberts v Owens, 378 S W2d 224 
Tex—Cause v Qauie, QvApp, 430 SW2d 409 

67. Miss ^Haysv Cole, 73 So 2d 258,221 Miss. 459 

68. Poiseiilon wlthont color of title 

ND—Greeman v. Smith, 138 N WJkl 433 

69. Abu—Davis V Bea 306 So2d 263, 293 Ala. 513 

74.* OfliMt to dnmagei 

Cal—Taliaferro v Colaaso, 294 P2d 77A 139 C.A.2d 
903 

page 154 

80, Iowa—CJJS. quoted m Moeer v Thorp Sales 
Corp, 312 NW2d 881, 902, app after remand 
334NW2d715 

Kan —Kahvoda v. Pugh, 226 P.2d 857, 17D KaiL 505. 
Mich —Bonninghausen v Hansen, 9 N.W 2d 856, 305 
Mich 595. 

ND—Umted Accounts, Inc v Larson, 121 N.W.2d 
628 

Effect of recorded deed 

Cal—Dinkms v Lamb, 238 P2d 63a 108 CAJZd 175 

Reimboriemeitt by defimdaiit 

Fla—SpChrer v Elliott, App.* 284 So.2d 420 

90. Evidence nnthorteiiig finding inprovenent 
lien was on property not described In cou- 
plaint 

Ala—Case v, Ward, 160 Sa2d 859, 276 Ala. 242 

91. Qredlt for proceeds of biMintaoe M al¬ 
lowed 

Pa—^Parmen Produotioa Credit Aas>s v R ao di, 32 D 
ftC2d477, 30LebLJ.34^. 

§ 103. Natuire, Iform ^ Requisites 

page 156 

16. Mo^^-Oty of lOikKvdk v. Yqimg, 252 SW,2d 
286. 

17. Cd^-MeOlamoo v Blythe^ 299 P.2d 325, 143 
CA2d 152. 

Conm^Laks Garda Imp. Am'n v. Battiatoni, 231 A,2d 
276, 155 Conn 287 App after remand 280 A2d 
877, 160 Conn. 503 

-Lazaitt V. Hotanan, 444 S W 2d 446. 

NJ—Garden of Memories, Inc v Forest Lawn Memo¬ 
rial Park Aai*ii, 264 A2d 82, 109 N JSoper 523. 
^uo—Board of Ed., Q^y of Wapakoneta v Unknown 
Daxii of Aughinbaugh, Com PI, 128 N.EJd 534 
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Wash^-Hallgren Co, Inc v Correl, Inc, 534 P 2d 591, 
13WadiApp 263 

Judgments or decrees held sufficient 
AlA —Ford V Washugton, 259 So 2d 226, 288 Ala 194 
Anz—Hamilton v McDamd. 227 P 2d 755, 71 Anz 
371 

Cal —Stem v Simpson, 230 P 2d 816, 37 C 2d 79—But¬ 
ler V Butler. 10 CalRptr 382, 188 CA2d 228— 
Newhouse v Upcfaur^ 99 CalRptr 436, 22 
CA3d 204 

Mo—Harmigton v Muzzy, 258 S W2d 637 
Judgment should reflect interest as owner 
La—Yerger v Lopez, App, 160 So 2d 773, wnt ref 
162 So 2d 576, 245 U 1087 

Joint or sereral judgments 

Cal —Thorion v Western Development Corp, 59 Cal 
Rptr 299, 251 CA2d206 

18. Utah—Alleman v Mmer, 353 P 2d 463, 10 Utah 
2d 356 

19. Conn—Marquis v Drost, 231 A 2d 527, 155 
Conn 327, 

Wash—Symington v, Hudson, 243 P2d 484, 40 
Wash 2d 331 

page 157 

25. Cal—Stem v Simpson, 253 P2d 1026, 116 
CA.2d559 

25. Cal—Urea v Troup, 242 P2d 895, 110 CA2d 
419 

Inclusion in the judgment of the 
name of a person not a party is with¬ 
out effect^ * 

28.5. Cal—Hurt V Jones, 304 P 2d 786, 147 C A 2d 
164 

32. NJ—IK^lamay Holding Co v. Peninsula Land 
Co, n6A2d484» 36NlSuper 440 

33. Idaho—Lisher v Kraiselt, 492 P,2d 52, 94 Idaho 
513, app after remand 538 P2d 783, 96 Idaho 
834 

JudgBHOBts hdd anflldently certain 
Cal-Dalmao v Boone, 75 CalRptr. 287, 269 CA2d 
253 

35. US—Elk Horn Coal Corp. v, Anderson Coal 
Co,DCKy,223FSupp.746, 

35. Desorlptioiia hdd proper or anffldent 
Aht-Ono V Cater, 133 So2d 864, 272 Ala. 657 
cal— Hay v ABen, 247 P2d 94, 112 CA.2d 676 
Mo^^Hatdi V Rhyne, 253 S.W.2d 170 
Neb.-Coiivene v. Kenyon, 132 N.W 2d 334, 178 Ndb 
191. 

NJ4r-^4lstoo V. Camton, 388 P 2d 64, 73 N.M 341— 
Mampo V. Chavez, 426 P2d 199, 77 NM 595 

USSCniRMNI aSW lUiUlllClOPI 
GaL-OtyoTRediaiidiv Nickenon, 10 CalRptr, 431, 
188 CA.2d 118. 

Coloi^IliomaQOV auktIiio,427P2d314,162Colo 
506 

Idaho-^lidicr v: Krarndt, 492 P 2d 52, 94 Idaho 53, 
app. after ranand 538 P.2d 783, 96 Idaho 854 
Mim,^ Bcfiy v Hbostoo, 199 Sa2d 919 

t Jadgment or Decree by De* 
or Pro Confesao 

Pi«sl88 

40. NJ>^-8tm» V. Roaenquut, 91 K.W.2d 757, 78 
NJ>.571 

48. Mout-namood Inv. Co. v Gaipn, 450 P2d 
78R 194 Moat 122. 

§ iOS. Cm8tnictloii» Operation^ and 
EfIM 

Ulicaiy Beferences 
Quieting Title ^62. 


53. US—Panton v Lee, CAOkl, 261 F2d 183— 
Supenor Oil Co v Vanderhoof, D C Mont, 307 
FSupp 84 

Aric—Massee v Schiller, 420 SW2d 839, 243 Ark 
572 

Cal—Newman v Cornelius, App, 83 CalRptr 435, 3 
CA3d 279 

Conn—Marquis v Drost, 231 A2d 527, 155 Conn 
327 

Fla—Sheffield v Carter, App, 141 So 2d 780 
Idaho—Howard v Bar Bell Land A Cattle Co, 340 
P2d 103, 81 Idaho 189 

Mont —Smith v Musselshell County, 472 P 2d 878, 155 
Moat 376 

ND—Woodland v Woodland, 147 NW2d 590 
Ps —Kehley v Deitnck Himtmg Qnb, Inc, 60 
Jut 105 

Tex—Outlaw v Bowen, Qv App, 285 SW2d 280, err 
ref no rev err—Eubank v. Twm Mbuntam Oil 
Corp, Civ App, 406 SW2d 789, err ref no rev 
err 

Iowa—Dvorak v Dvorak. 60 NW 2d 88, 244 Iowa 
1113 

Old —Bartlett v Lashley, 229 P 2d 185, 204 Okl 299- 
Younge v Knappenberger, 240 P 2d 1114, 206 Okl 
48—Murphy v Walkup, 258 P 2d 922 
Wash—HallgrenCo. Inc v Corrcl Inc, 534 P2d591, 
13 Wash App 263 

WVa—Brewster v Hmes, 185 SE2d 513. 155 WVa 
302 

Later transfer hy preraillng party not prohibited 
Okl-Colby V Stevenson, 265 P2d 477 
Unknown persons parties 
Colo—Bowen v. Turgoose, 314 P2d 694, 136 Colo 
137. 

Judgment is self-operating 
NM—Kayev Cooper Grocery Co, 312 P2d 798, 63 
NM 36 

Interest of nonparty not affected hy decree 

NM—State v Brown, 383 P2d 243, 72 NM 274 

page 159 

59. **Owner la fse” construed to mean merdy owner 
of estate of inhentanoe—Ocean Shore R Co v 
Dodger, 274 P2d 23, 127 C A2d 392 

56. Cal—Little v. Schwartz, 6 CalRptr 40. 182 
CA2d 594 

§ 106. Opening, Vacating, or Setting 
Aside 

Library References 
Quieting Title ^52 
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77. US^Buokhannan v. Naah, DCAtk., 216 
FSupp 843 

Fa—Freeman v Lloyd, 15 Beaver Co LegJ 100 

IrnUd serrice 

Old.—Murphy y. Walkap. supra, a. S3 
Ploidtagi hdd insnffldmit 
NM-Aiehukta v Landen, 356 P2d 443, 67 NM 
422 

llecroe not Wild hi ahsmiee Of hid Sdth 
Miv-Howhn V. C oh isaha Sobod Dot, 401 SWJd 
394. 

78^ Deahd hdd proper 

W^—GHobeMStt-Cb. V Anderson, 318 P 2d ?73. 78 
Wyo. 17 

79. Montr-Omtoo v Miller, 226 P 2d 487, 124 
Mont 463—Hmton V. Staunton, 228 P2d461,124 
Mont 534 

80, Ma-Mbadn v. Columbia School Dist, 401 
SW.2d 394. 


QUIETING TITLE § 112 

Page 163 

§ 107. Amendment and Modifica¬ 
tion 

81. Amendment outside terms of oiigfainl de¬ 
cree Improper 

Cdo—M^iilhn v Qty and County of Denver, 294 
P 2d 918, 133 Colo 297 
U—Watt V Stann, App, 195 So 2d 343 

82. Okl-Treecev Treeoe,366 P2d625 
Decree void in disence of notice 

Miss—CampbeU v Cunpbdl 97 So 2d 527, 231 Miss 
658 

Procedure 

Mich—BenderV Zoba, 136NW2d 19.376Mich.237 

§ 108. Enforcement 

page 151 

85. Anz—Wineglass Ranches, Inc. v GunpbeU, 473 
P 2d 496, 12 Anz App 571 

§ 110. Costs 

89. US—Hamilton v Nskai, CAAnz, 453 F.2d 
152, cert den 92 SCt 2044, 406 US 945, 32 
LEd2d 332 

§ 111. -Right 

page 152 

97. lien for improyements for detadant 
Mias—Magee v Holmes, 70 SoM 60. 220 Mna 49 
PreraiUng party entitled to coda 

Mo—Land dearanoe for Redevdopanent Authority of 
City of St Loun v Zdko, 386 S W 2d 69. 

Defendant held not entitled to attorney^ fees 
and expenses 

Utah—Lyman Grazing Aas*n, v Smith, 473 P 2d 90S, 
24 Utah 2d 443 

Costs awarded against phdntiff who prerailed In 
part 

Mas—Fant v Standard OU Ca, 247 So 2d 132 

98. Cal —Thorson v Western Development Corp., 59 
CalRptr 299,251 CA2d206 

Mont—Godfrey v. Pilon. 529 P.2d 1372, 165 Moot 
439 

3. Anz—Hamilton v McDaniel 227 P2d 755, 71 
Anz 371. 

11. US—Federal Home Loen Bank dSan FOmoisco 
v Long Beach Federal Sav. & Loan Ass’n, D C 
Cal. 122 F.Snpp 401 

N,M—Hudws v West, 430 P2d 778, 78 NM 281 

Costs properly taxed only agtinst answering 

ND—Silbeniagel v Silbernagd. 55 NW2d 713, 79 
ND 275 

Liahillty for attdmey*h fees by contract 
Cal—Thbets v Robb, 322 P2d 585, 158 CA2d 33a 
13. Coats req]iiired under lease 
CaL-Stubbkfidd v. Fhkk 266 P 2d 808, 123 CAM 
325 

§ 112. -Amount and Itemg Al¬ 

lowable 

page 153 

23. Or-Stt>n V Curl 551 P2d 105^ 275 Or 487. 
24i K.Y—Great Rtver Reaity Coep. v« Dayfa, 167 
N.YS 2d 83a 4 AJ32d 949, mg. and ^pp. dn. 
169 NY.S2d 431, 5 ADJd 679, motion weihr 
drawn 172 K,rS2d 813, 4 NY.2d 761, 149 
NE.2d 332, afifi. 177 NYSJd 52a 4 N.Y.2d 
1008, 132 NJB.2d 539 

Tex.-Btt8h V Both, Civ App, 265 SW2d 676, err 
dum 



§ 112 QUIETING TITLE 
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Barden of proniig necessity for incurring ex- 

Cal —^Fabares v Beajamni, 4 Cal Rptr 3S9, 180 C A 2d 
264 

In rem JnrlsdJction 

Am—Walter v Northern Arizona Title Co, 433 P 2d 
998, 6 AmApp S06 

Various other matters, relatmg to 
the amount and items of costs allow¬ 
able, have been adjudicated."* 

24.1. Anz —Chantler v Wood. 430 P 2d 713. 6 Anz 
App 134^ op supp 432 P 2d 469. 6 Am App 
325-Cliantler v Wood, 432 P 2d 469, 6 Anz 
App 323 

Aric—Gnffin v Isgng, 302 S W2d 777, 227 Ark 931 
La—Benedict v. Lynch, App, 81 So 2d 91 
Old—Cutnght V Richey, 285 P 2 d 864 
ExpeoMs not oontemplAtod by contract in eyent 
of breach 

Cal—Fabaresv Beiyamui,4Ca!Rptr 359,180CA2d 
264 

Uae of expert testimony to detemune attorney 
fees 

cal—Fabaieiv Benjamin. 4 Cal Rptr 359, 180 C A 2d 
264 

Attorney*! fees not reooyerable 
Mtts-nEqmty Services Co v Hanulton, 237 So 2d 201 
Costi for aenrices at plaintifTs reqnest not al¬ 
lowed 

Or—Stoll V Curl, 551 P2d 1058. 275 Or 487 

Wltnem foe radnced 

Or-^toQ V Curl, 551 P2d 1058, 275 Or 487 

§ 113. Right of Action and Defenses 

25. Pa—Belt v Kennelty. 78 FaDist & Go 42A 33 
West Co 239 

§ 114. Proceedings and Relief 

page 166 

86 . Fa—Thomas v Vennen, 17 D & C2d 379, 107 
PLJ 24—Hoffman v Bozitsko, 182 A 2d 113, 
198 Pa Super 553 

98, Ft—Hoffman v. Bozitsko, 182 A 2d 113, 198 
PaSiiper 553 

pegelffS 

24b Fa—Khne v Patynski. 36 NorthumbXJ 206 

26. Ptu—Fanhen v Snyder, 6 Chest Go, 154 

QUIT. 

page 169 

9. Other phrase! 

(1) **Qait wmk** generally means a oomplete sever¬ 
ance oi the cmployer-empk^^ rdatiopship —^Neff v 
Board of Review, Bureau of Unemployinent Compensa- 
tKm, Ohio ComM , 117 NE.2d 533, 537 

QUOD. 

hygrima 

page 17D 

Qaod per me non possuin, nec per 
aliiim. A maxim meaning '"What I 
cannot do myself, I cannot do through 
anot)ier.’’ 

24.1. Aifc.—Munenefy Ha]I,262SW.2d 92,95,222 
Aslc 570 

51 CJ p 303 note 38 


Quorum. 

page 171 

32. La —CJjS quoted in Alonzo v Louisiana Dept 
of Highways, App, 268 So 2d 52, 54 

33. La —CJJ5 quoted in Alonzo v Louisiana Dept 
of Highways, App, 268 So 2d 52, 54 

34. La—C JJS quoted m Alonzo v Louisiana Dept 
of Highways, App, 268 So 2d 52, 54 

35. Ind—Davidson v State, Ind, 221 NE2d 814, 
248 Ind 26 

La—CJS quoted m Alonzo v Louisiana Dept of 
Highways, App, 268 So 2d 52, 54 

36. La —C J S. quoted m Alonzo v Louisiana Dept 
of Highways, App 268 So 2d 52, 54 

Tenn —CJJS cited m Polk County v State Board of 
Equahzation, 484 S W 2d 49, 56 

37. La—CJS. quoted m Alonzo v Louisiana Dept 
of Highways, App 268 So 2d 52, 54 

M^onty normally a qnonim 

Ind—Davidson v State, 221 NE 2 d 814, 248 Ind 26 

38. La—CJS quoted m Alonzo v Louisiana Dept 
of Highways, App, 268 So 2d 52, 54 

Similarly expressed 

(1) Ordinarily a “quorum** means a nuyonty of all 
entitled to vote —Bedford County Hospital v Bedford 
County. Tenn App, 304 SW 2d 697, 704,42 Tenn App 
569. otbig CJ.S. 

39. La —CJ S. quoted in Alonzo v Louisiana Dept 
of Highways, App, 268 So 2d 52, 54 

Tenn —C J.S quoted u Polk County v State Board of 
Equahzation, 484 S W 2d 49, 56 

40. La—CJS. quoted m Alonzo v Louisiana Dept 
of Highways, App, 268 So 2d 52, 54 

Tenn—CJ^S quoted in Polk County v State Board of 
Equalization, 484 S W 2d 49. 56 

QUOTA. 

page 172 

42. “Fraction" synonymous see 37 C J S p 138 note 
77 

“Proportion" synonymous see 70 CJS p 449 note 
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Wis —Boersohinger v Elkay Enterprises, Inc, 132 
NW 2d 238, 26 Wis 2d 102. teh den 133NW2d 
333, 26 Wis 2d 102 

65. US—US v Machado, DCCal, 306 FSupp. 
995 

66* Ala—State Bd of Optometry v Lee Optical Co 
of Ala, 253 So 2d 35, 287 Ala 528 
Me—State by Information of Hancodc ex rd Banks v 
Elwdl, 163 A 2d 342 

Mo—State ex mf Wallach ex rd Missoun Optometne 
Ass’n V Schneider’s Credit Jewders, Aiq;>, 243 
SW2d 123 

Tex—Beach Qty v State ex rd Qty of Baytown, 
QvApp, 473 SW2d 636, err diam 

§ 27. -Attorney General or 

Prosecuting Attorney 

Library References 
Quo Warranto <^81, 33, 36. 

67. US-US V Nusdnum, DCCal, 306 FSopp 
66 

Cblo—People ex rd Wilson v Blake, 260 P2d 392, 
128 Cdo 111 

Fla—Tobler v Beckett, App, 297 So 2d 39 
Me—Lund ex rd Wilbur v Pratt, 308 A 2d 334 
Mush—Dartland ex id De Motts v Pnbhc Schools, 
Qty of Hancock, 181 N.W 2d 41,23 Mich App. 14 
Mo—State ex Inf Voigts ex id Mayor, Council and 
Otizens of Liberty V Qty of Flemant Valley, App, 
453 SW2d 700 

N H —CJ S. died te Attorney General ex rd Gbam- 
berlm v Nadeau, 266 A 2d 118,120,110 N.H 264 
Ohio—State ex rd Cam v Kay, 309 NE2d 86a 38 
Ohio St 2d 15 

Pa-Spykerman v Levy, 421 A 2d 641, 491 Pa 470 
Rl—Fargnoh v Cianci. 397 A 2d 68, 121 Rl 133 
Tex.—Mulcahy v Houston Sted Drum Co, QvApp, 
402SW2d817 

Wash —Green Mountam School Dist No 103 v Dnr- 
kee, 351 P,2d 525, 36 Wash 2d 154. 

Public interest 

(2) Other cases 

Kan—State card Mbsesv BoardofConnty Com’zs of 
hfaiahsU Counfy, 242 P.2d 327, 172 Kan 601 

Hiicretioa as to tUnig infonnatioa 
US—US. V. Machado, DvCCal, 306 FSupp. 995, 
Mo—Stateexid Sohneidei's Credit Jewdecsv.Bnck- 
man, 272 aw.2d 289, app ttansL, Appu, 260 
S.W.2d SOO-^Souem v Pence. 321 S,W2d ^ 
NY—Ungsrv Qty of Long Beach, 334 N.Y&2d 47a 
70Mi8a2dS34 

Matter of pnbUc Importonoe 
HI—People ex rd Brooks for and on Behalf of Qty of 
Wheaton v Village of Ltsle^ 321 NE2d 65. 24 
mApp3d432 
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69. Gd —People ex xeL Southwest Exploratfon Co v 
Qty of Huntmgton Beach, 273 P 2d 601, 128 
C A 2d 432 

Mkh—MiUard ex rd Reuter V Qty of Bay Qty, 54 
NW2d 635. 334 Mkh 514 

Mo-Ststte ex Inf Graham V Kuitey, 340 SW2d aa 
Tenn—State ex rd Wallen v Miller, 304 S W2d 654, 
202 Tenn 498 

Tex—McFartm v State ex rd Barnard, QvApp,, 272 
S W 2d 63a err ref no rev err—Bute v League 
Qty, QvApp, 390 SW2d 811 

Proaecntliig attorney held not real party in in¬ 
terest 

Mo—State ex mf Wdladh ex rd Mmoun Optometne 
Ass’n V Schneider’s Credit Jewders, App, 243 
S.W 2d 125 
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Attorney general sot party 
Mo —State at Inf of Dalton ex rel Tucker v Matting¬ 
ly, 268 SW2d 868 app tnmsf, App, 275 S W2d 
34. 

70. Ohio-State ex tel Halak v Cebula. 361 NE2d 
244, 49 Ohx) St 2d 291, 3 003d 439, affd 363 

744, SO Ohio App 2d 334, 4 003d 285 
Fa —Com ex xel Shoemaker v Yorktowne Social Gub, 
77 Yoric 133 

Tenn-State ex lel WaUen v Miller, 304 SW2d 654, 
202Tean 498 

71. Idaho-Potvm v Village of Chubbuok, 284 P,2d 
414» 76 Idaho 453 

Proaecntiiig attorney withont standing 

Mich—<neksy v Waters of Mercy of Lansing, 253 
NW2d 772, 74 Mich App 374 

72. Kan—State ex rd Ross V Board of Ed of City of 
Bdoit, 280 P2d 929, 177 Kan 540 

Mo—State ex rd. Schneider's Credit Jewelen, Inc v 
Blackman, 260 SW2d 800, transf. Sup, 272 
SW.2d289—Stateexid Schneider's Credit Jewel¬ 
en V Brackman, 272 SW2d 289, app transf, 
A|>p,260SW2d800 

Ohio—State ex id Qty of Cmonnati v Butler Water 
Conaervancy Dttt, 214 N E 2d 86, 5 Ohio St 2d 80 
Okl—Wooten V State ex id Butler, 230 P 2d 889, 204 
Old 423—State ex rd Rice v Dunmng, 322 P 2d 
1067. 

Pa^-Com ex Id Stoih v Resder, 13 D & C2d 175, 
55 LanoJLev 231 

Tex.—Oifibnl v State ex rd Lilly, Civ App, 525 
SWJd250 

conatmed 

Pa«—Com ex rd Hama v. Albano, 54 SdiLR 29 

73. ' Kan —State ex rd, Fatzer v Schmitt, 258 P 2d 

228. 174 Kan 581 

Mo—^ta ex rd, Schnealer’s Credit Jewden v Brack- 
man, supra, n, 72 

Fa.—Com ex id Hams v AJbano, 54 Sch L R 29 
7dL Mb—State by Infiamation of Hancodc ex id 
Banks v. EtweO. 163 A^ 342, 156 Me 193 
77* Tex—State ex rd Engle v Qty of San Antonio, 
Giv^l^, 474 SW2d28,err ref norev err— 
State esc rd Qty of ColteyvUle v Qty of Hurst, 
QvAi^, 519 SW2d 698, err* ref no rev err 

Frocaadiag hdd initiated by attorney general 
Dd^-Oeaver v. Roberts, 203 A2d 63, 7 Stony 538 
78. El-People v Wood, 104 NE2d 800, 411 lU 
514—Pe^ ex id Broob for and on Behalf of 
City of Wheaton v VilIagB of Lisle, 321 NE2d 
63.24mApp.3d432 

Mb.—State at Infomiation of Dattoa ex id Tucker v 
Mattinih^, App., 275 S.W 2d 34> app tranat, Sup, 
268S,W.2d868 

N.y^Leida v Beacon Uitan Renewal Agency, 317 
N YJJd 387, 65 Miae,2d 402 
Tenn—Courtly Cabe, Inc v Crty of KnoxvUk 395 
S W 2d 789,217 Tenn. 104-Saow v. Feerman, 436 
S W.2d 861, 222 Tenn. 458. 

Tex—Stateexsd Amencan Ca of Tex y City of 

Fort Woifli, QvApp., 314 KW2d 335-State ex 
id City of CoOeyviDe V Qty of Hurst, Qv App, 
519 S W.2d 698, err leL no rev enr 
W.Va,-81ater v Varney, 68 S£.2d 757, adherad to 70 
SEJd477. 

StatBte hiU nnt tofglid 

Iowa—Slate ex id. Giny v Ibwa CoKip Asm’ll* 95 
K.W2d 441, 250 Iowa 839. 

Statitet bald not to restrict right of action to 

Aril.— Chy of Scottsdale v MdDowdl Mbuntehi Irr 
end Dnhiaie DM, 483 P2d 532, 107 Ana 117. 

page 222 

80. Cal—People ex rd Sonthweer ExplqiatlQn Co v 
City of Hurtugloa Beach, 275 P.2d 601, 128 
CLA,2d 452—People upon Inquity of Conway v, 
8«t Qnentki Pdaon Odleiale, 31 CelRptr. 649. 
217CA2d 181 


ni— People V Thompson. 242 NE2d 49, 101 Ill 
App 2d 104 

Me —CJ.S. quoted m State by Information of Hancock 
ex rd Banks v Elwell, 163 A 2d 342, 347, 156 Me 
193 

N H —Attorney General ex id Chamberlin v Nadeau, 
266 A 2d 118, 110 NH 264 
Tex—State ex id Bennett v Clarendon Independent 
School Dist, 298 S W2d 111, 156 Tex 542 

Contintumce or dimnsitel 

Dd —Cleaver v Roberts, 203 A 2d 63. 7 Storey 538 

Duty to request fine 

Ill —People ex rd McGrady v Carmody, 243 N E 2d 
19, 104 El App 2d 137 
Real prosecutor 

Tex —Pulin' Springs v State ex id Qty of Lufkin, 513 
SW2d 17 

81. Mo —State at Infonnation of Dalton ex rd Tuck¬ 
er V Mattingly, supra, n 78 

Tex —State ex rd Bennett v Garendon Indqiendeat 
School Dist, 298 SW2d 111, 156 Tex 542 

§ 28. — Private Persons 
Library References 
Quo Warranto ®»34 

82. us—us v Machado, D.CCal. 306 FSupp 
995 

Old —C J S quoted at length in Wagoner County Eleo- 
tion Bd V Plunkett, 305 P 2d 525, 529 

83. U S —Blackburn v O’Brien, D C Va. 289 F Supp 
289—US v Machado, DC Cal, 306 FSupp 995 

Cal —People upon Inquiiy of Conway v San Quentin 
Prison Officials, 31 Cal Rptr 649, 217 C A2d 182 
Conn —Chambers v Qty of New Haven. Com PI, 331 
A 2d 347, 31 Conn Sup 362 
Ind —Hovanec v, Diaz, 397 N E 2d 1249, 272 Ind 342 
Kan—Babcock v Kansas City, 419 P2d 882, 197 Kan 
610 

La —Qty of Plaquemme v Medlen, 393 So 2d 301— 
Jadm V Rapides Parish School Bd, App 3 Qr. 
410 So 2d 811, wnt den., Sup, 414 So 2d 377 
Mo—State ex id Junior College Dist of Sedalia v 
Barker, 418 SW2d 62. 

Nev—State ex td Holland v Qty of Reno, 262 P 2d 
953, 70 Ncv 167 

Ohio—State ex id Qty of Qncinnati v Butler Water 
Conservancy Dist., 214 N E 2d 86, 5 Ohio St 2d 80 
Pa—Com ex rel Woodward v Alberts, 107 PLJ. 
291—Com ex rd Specter v. Martin. 232 A 2d 729. 
426 Pa 102 

Tenn—Walker v Sliger, 405 S.W2d 471, 218 Tenn. 
657. 

Tex —Bute v. League Qty, Qv.App. 390 S.W.2d 811— 
Muloahy v< Houston Sted I>r^ Co, QvAppt 
402SW.2d 817 

Wn—State ex id Hist Nat Bank of Wiiconain Rapids 
V M A I Peopks Bank of Goloms, 290 NW2d 
321, 95 Wlf.2d 303 

84w DC—Reservistt Committee tp Stop War v 
taiid, DC, 323 FSupp 833, AflTd 495 F.2d 
1075, 162 tJSAppDC 19, levd 94 SG 2925, 
418 US 208,41 LEd.2d 706, 

NC—State ex rd Freeman v Ponder, 67 SE2d 292, 
234 N.C 294 

Pa—Com. ex rd. McCabe t. FahiUiger, 9 Chert 301— 
Com. ex id. Woodward v Albextir 107 P.L J. 291. 
Tex—Hamiqn v. Bunnell, OvApp^ 420 8.W.2d 777 

87. Pa—Com, ex rd Woodward v Alberta, 107 
P.LJ 291, 

Tex,—Shaw v. MUter, av.App., 394 S W 2d 70l, err 
rd^ no rev, err. 

Waah^-Oivcn Mountain School Dnt Na 103 v. Dii^ 
kee^ 351 P,2d 525, 66 WBah,34 lS4v 

88. ni-ScbalkUL y. Gty of Northldb^ 403 NftlM 
266» 38 El Dee 178, 82 E!A|ip.3a 4S& 

Wash,—Oieen Mounteia School No* 103 v. Dur^ 
kee, 351 F,2d S25, 56 Wash 2d 154 
91. Nev,—State ex td RbUind v. City of Reno, 
supca, 11 83 


92. Ala—State ex id Locke v Sweeney, 349 So 2d 
1147 

Anz —Qty of Scottsdale v McDowell Mountain Irr 
and Drainage Dist, 483 P2d 532, 107 Anz 117 
Ill —People ex rd McCarthy v Firek, 125 N E 2d 637, 

5 Ill 2d 317—People ex rd Turner v Lewis, 432 
NE2d 665. 59 Ill Dec 879, 104 Ill App 3d 75 
Iowa—State ex rel Cox v Consohdated Independent 
School Dist of Readlyn, 68 NW2d 305, 246Iowa 
566 

Kan-High v Jones, 263 P2d 857. 175 Kan 668 
Mich —Penn School Dist No 7 v Board of Ed of 
Lewiy-Cass Intermediate School Dist of Cass 
County, 165 NW2d 464, 14 Mich App 109- 
Board of Ed of School Dist No 44, Bemen 
County V Intermediate School Dist of Bemen 
County. 167 NW2d 804, 16 Mich App 362- 
Bownman v^ Intermediate School Dist of Wexford 
and Missaukee Counties, 167 NW2d 867, 16 
Mich App 340 

Mmn —State ex rd Danielson v Village of Mound, 48 
N W 2d 855, 234 Mmn 531 
N M —State ex id Martinez v Padilla, 612 P 2d 223, 

94 NM 431 

Wis —Boerschinger v Elkay Enterprises, Inc, 132 
NW2d 258, 26 Wn2d 102, reh den 133 NW2d 
333, 26 Wis2d 102 

Resident taxpayer held proper party 
Hawaii—Application of Sherretz, 39 Haw 431 
NJ—Demoura v Qty of Newark, 180 A 2d 513, 74 
NJ Super 49 

Tenn —State ex rel Southerland v. Town of Orecne- 
viUe,297 SW2d68, 201 Tenn 133 

Construction of statute not required 
NC—State ex rd Long v Smitherman, 111 SE2d 
834, 251 NC 682 

Refiisal of attorney general to bring proceeding 
III—People v Thompson, 242 NE2d 49, 101 EL 
App 2d 104—Peo^e ex rel Hettleman v Board of 
County Gom’rs of Cbok County, 243 NE2d 531, 

102 EIApp.2d 310 

Midi-Gty of Grand Rapids v. Harper, 188 N.W.2d 
668, 32 Mich App 324 

N.M—State ex rd Huning v. Los Chavez Zoning 
Commission, 604 P 2d 121, 93 N M. 653, app. after 
remand 641 P 2d 503, 97 N.M 472. 

Matter of grade 

Mich-O'Connor v Eekaidt, 178 N.W2d 150, 23 
Mich.App 150 

Acts which taxpayers may challenge 
Colo—People ex rd. Coiy v, Colorado High School 
Activities Asi'n, 349 P.2d 381, 141 Colo 382. 
Oa—Highamitb v dark, 264 S.E.2d 1, 245 (H. 158 
El.—People ex rd. Kirby v, Gty of Effingham, 356 
N.E.2d 1315, 2 UlDeo. aa, 43 lll.App.3d 360 
93* Colo.—People ex rd. Wilson v. Blakcr 260 P.2d 
592, 128 Colo 111 

El—Palmatier v Tight, 135 N.E2d 811,11 llLAppv2d 
1 

Ma—State ex rd. Schneider's Credit Jewelers, Inp v 
Brackman, App., 260 lW.2d 800, transf. ^, 272 
SW.2d 289 

Pa—Rice v. Hyland, 54 SohuUL 96-Coa. ex rd 
Woodward v. Alberta, 107 PXJ, 29J 
Tenn.—State ex rd hunsA Prook. d2Z 36,' 
cert. den. 102 3a 47^, 464U.S. 941, 70 LBd2d 
249. 

Wia—State ex rd. First Nat Bank of WlSeoiisin Rapids 
V. M A I PtoplM Bilik of Odoms, 290 N W.2d 
321, 95Wia.2d3Q3, 

94. Arto«^Tncy v. Dixon* 579 P.2d 1388, 119 Arm 
165, oert dm. 99 8.a 572, 439 U.S 983, 58 
LBd.2d 654, rdi. den. 99 SG 1035, 439 US 
U22, 59 t3d.2d83< 

m^^fPeople V, Wood, 104 HE2d 800. 411 El 514*. 
People eg rtl BuflUo Utility Co. v. Village of 
' Buffido Otove, 229 N.B.2d 401, 85 El App.2d 382 
—People ex rd Heftlemaa v. Board of Ooiinty 
Com'te of Cook CounW, 243 N.E2d 531, 102 
ElApp 2d 310—People ex rd. Turner v. tewla, 432 
NEJd 663, 59 mbec 879, 104 ELAppId 75. | 
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Kan —Fransham v McDowell, 451 P 2d 131, 202 Kan 
604 
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95. Kan —Fransham v McDowell, 451 P 2d 131, 202 
Kan 604 

Wu->^tate ex rel First Nat Bank of Wisconsin Rapids 
V M & I Peoples Bank of Coloma, 290 N W 2d 
321. 95 Wis2d 303 

96. Fla—Washington County Kennel Club, Inc v 
State ex rd McAllister, App, 107 So 2d 176 

Ill —People ex rel Romano v Krantz, ISO N E 2d 627, 
13 11126 363 

Iowa—State ex rel Cairy v Iowa Co-op Ass’n, 95 
NW2d 441, 250 Iowa 839 

Miss—State ex rel Punches v Keys, 61 So 2d 339, 215 
Miss 562 

Pa—Stalgitis V Sauers, 53 SchLR 120 
Tenn—State By and Through Canale ex rel Hall v 
Minimum Salary Dept of Afnoan Methodist Epis¬ 
copal Church. Inc, 477SW2d 11 
97* Fla—Austm v State ex rd Christian, 310 So 2d 
289 

lU-People ex rd Koch v Wilson, 104 NE2d 559, 
346 niApp 175—People ex id Hettleman v 
Board of County Com’rs of Cook County, 243 
NE2dS31, 102 Ill App 2d 310 
Ind—Hovanec v Diaz, 397 N £.2d 1249, 272 Ind 342 
Kan—Rowlands v State. 354 P2d 674, 187 Kan 174 
Mo—State ex rd Schneider's Credit Jewelers, Inc v 
Brackman, supra, n 93 

Pa—Sherman v Yiddisher Kultur Faiband, 99 A 2d 
868, 375 Pa 108—Wotheispoon v Ackerman, 46 
Mun 3, 102 PittsbLegJ 250—Com ex rd 
McCabe v Fahruigmr, 9 Chest 301 

Interest as taxpayer, resident, and citizen etc. 
Aria—Oty of Scottsdale v McDowell Mountam Irr 
and Drainage Dist, 483 P2d 532, 107 Arm 117 
HI —People ex rd. HarmaweU v Dimmick, 181 N E.2d 
825, 35 m App 2d 10—People ex rd Hamer v 
Board of Ed, of School Dist No 113, Lake Coun¬ 
ty, 267 N E 2d 1, 132 IllApp 2d 46. 

Pdrate Intereat shown 

Mo—State ex inf Ryan v Bond, 546 S.W 2d 1 
Pa-Lehman v Tucker, 368 A2d 670, 470 Pa 362 
1. Cal.—People ex rd City of Downey v Downey 
County Water Ditt, 21 CdRptr 370,202C A2d 
786 

DeL-Oeaver v. Roberts, 203 A2d 63, 7 Storey 538 

§ 29. —> Corporations or Associa- 
tions 

Library References 
Quo Warranto ^ 21 . 

5. IU*^^Peopk ex rel Ghni* O BUke Co v Oak 
WoodsCemdeiy Ass'll, l60NE2d 759, 1711126 
64. 

Mioh.—Chy of Qiand Rapidi v Harper, 188 N.W2d 
668, 32 MkilLApp 324. 

NX—New Jersey State Lodge^Fntemal Order of Po- 
Uoe V Aaron, 121 A2d 402, 39 NJJSuper 423 

§ 90., — Depending Purpose of 
Proceeding 

Library References 
Quo Wazxanto ^1,84, 86, 
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8 . U Jr-People of Terntory of Alaska ex id Ocw- 

man v. AMca Airhnes, IXCAlaika, 108 F Sapp 
m M Aladta 85, revd on oth grds, CA, 206 
F.2d 203, 14 Alaska 363 

Pa.llld|hea V. Sofaward; 132 A.2d 681,389 Ft 103- 
Gom ex i«L Otver v Freed, 83 Mootg 173 

9. lhr-.-rdopbv W6od,lQ4K.ElM800^4^ 
Pa.«-6ili|l|itii V Saaeis, 53 Sehl4L 120-Cdak eg id 

CKver V* PM. 83 Montg. 173 


10. Pa—Hughes v Schwartz 132 A 2d 681. 389 Pa 
103 

13. Fla -McGhee v City of Frostproof. App, 289 
So 2d 751 

ni —^People ex rd Turner v Lewis, 432 N E 2d 665, 59 
111 Dec 879, 104 lU App 3d 75 
Ohio—State ex rd Mikus v Hiibe, 215 N E 2d 430, 5 
Ohio App 2d 307, afSd 218 NE2d 438, 7 Ohio 
St 2d 104 

Pa—Stalgitis V Sauers, S3 SchLR 120—Mayer v 
Hemphill. 190 A 2d 444, 411 Pa 1 
RI.-State V Storms, 311 A 2d 567, 112 RI 454 
Tenn —State ex rd Inman v Brock, 622 S W 2d 36, 
cert den 102 sa 477, 454 US 941, 70 LEd2d 
249 

Tex—Shaw v Miller, QvApp, 394 SW2d 701, err 
ref no rev err 

15. Mo —State ex inf Graham v Hurley, 540 S W 2d 
20 

17. Mont —State ex rd Morales v City Commission 
of City of Hdena, 570 P 2d 887, 174 Mont 237 

Neb—Stasch v Weber. 199 NW2d 391, 188 Neb 710 
Pa—Stalgitis V Sauers, 53 SchLR 120 
RI —Nugent ex rd Logec v Bnstow, 163 A 2d 41, 91 
RI 312 

Intervention dependent on whether petition is 
for quo warranto or in nature of quo war* 
ranto 

RI—Andrews v Stiles, 209 A2d 210, 99 RI 546 
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18. Ariz,—Campbdl v Hams, App., 638 P 2d 1355, 
131 Anz 109 

ni —People ex rd Romano v Krantz, 150 N E 2d 627, 
13 lil2d 363—People ex rd Hannawdl v, Dim- 
midc, 181 NE2d 825, 35 Ill App 2d 10 
Miss—State ex rd Muirhesd v State Bd. of Election 
Com'rs, 259 So 2d 698, cert den 93 S Q 64, 409 
US 851, 34 LEd2d94 

Pa—Owinn v Kane, 339 A 2d 838, 19 Pa.Qnwlth 
243, affd Sup, 348 A2d 900, 465 Pa 269. 

Municipal corporation 

Midi -^ty of Grand Rapids v Harper, 188 N W,2d 
668, 32 Mich App 324 

Spedal interest shown 

Fa-City of McKeesport v Fullard, 364 A 2d 739, 26 
PaCmwlth 393 

19. Fla —McGhee v City of Frostproof, App„ 289 
So 2d 751 

Ohio—State ex rd Annable v Stokes, 262 NE2d 863, 
24 Ohio St 2d 32 

Rl-State V Storms, 311 A2d 567, 112 RI 454 

20. Qa-McCuUers v. Williamson, 144 S&2d 911, 
221 Oa 358 

Me—CJ jSL ated hi State by Information of Hancock 
exrd Banksv Elwdl, 163 A.2d 342,349, 156 Me. 
193 

N J-Gdf V Hunt 80 A 2d 104, 6 NJ. 600-New 
Jersey State Lodge^catenial Order of Poboe v 
Aaron, 121 A2d 402, 39 NJSnper 423—Prezlak 
V Padrone, 169 A2d 852,* 67 NJSupet 95—De- 
mounv Qty of Newark, 180 A.2d 513,74 NJ Su¬ 
per. 49. 

21r DeL-State ex rd Gnwpn v Shaw, 126 AJd 542, 
11 Teny 193, aOi, 131 AJd ISg, 11 Terry 365 
m.—People exrd. Ihoierv. Lewis, 432 N.EJd 665,59 
QlDem 879, 104 DLApp^d 75, 

Piu—O mu. ex rd. Showiher v Sandd, 86 HsDiit A 
Co 519, 45 Man. Wl-Cqm. ex ret Tnisoott v 
DiLauxo. 69 Danph. 6^, aflit 126 A-2d. 348, 387 
Pa 506F<iom. ex id. Olver v. Freed, 83 Mdntg 
173, 

Ex traov di nary drcrnnitances 

Pa^-bi re Eleooon la Bethd Tpn 48 Buks 213 

page 226 

22. Ur-PeoplecKtdrJ-H Anderson Moonment Co. 
V. Ro^ Gemdery Co, 122 NE26 283, 3 OlJd 
592<-Pahaati«r v. lt|^ 135 NE2d 811, 11 XU 
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25. Miss—M cMullen v State; 298 So2d 708 
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NW2d 147, 174 Neb 689 
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41. Dd—Cleaver v Roberts, 203 A 2d 63, 7 Stor^ 
538 

43. Pa—Com ex rd Markovnz v Trans-Umted In¬ 
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45. Pa—Com ex rd Markovitz v Trans-Umted In¬ 
dustries, Inc, 23 D AG2d571 
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Tex —EDn v. State, Qv App, 383 S.W.2d 635 
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dent Interest 

Anz.—Oty of Scot t sdal e v MoDowdl Mountam Irr 
•ad Dtmnx^ Dut, 483 P.24 532, 107 Arm. 117. 
55. HI—People ex id Hendemon v City of Blooms 
ington. 186 KE2d 159, 38 nUppi2d 9 
Wash,—4tate ex rdL ThXgpen v. Qty of Kent, 394 P2d 
686, 64 Wtth.2d 823 

57. U 8—LKterDWtionBi Harvester Go. v Kansas Chy, 
CA.KaiLr 308 F2d 35, cert den 83 SCt 503, 
371 U,S 9^9Ll8d2d498 
Mo—State at lofbnnation oTDahon ex id Tucker v. 
Mattmpiy, 275 SW2d 34; a|q> transf, Sup., 268 
SW2d868 
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App,, 335 SW2d 410, err ref no rev err 337 
SW2d7'98, 160 Tex 416 

Non-resident stockholders held not indispens¬ 
able parties 

Colo —State ex rd Gentles v Barnholt, 358 P 2d 466, 

145 Colo 259 

Ministerial officer not a proper party defendant 
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62. 368 US 84a7LEd2d39 
Tex —Walker-Tcxas Inv. Corp v State, Qv App, 323 
SW2d 603—State ex rd Townsend v Oty of 
Mission, Ov App., 329 S W 2d 98, err ref, no rev. 
err 

(8) UL—People ex rd. Warren v Dnimmet, 114 
NE2d 364, 415 Ill 411 

page 259 

25. Efidence held sufficient 

Kan —State ex rd Fatzer v Schmitt, 258 P.2d 228, 174 
Kan 581 

27. Fla—State ex rd Watson v. Oty of HaUandsh^ 
supra, n 24 

HI —People ex rd Pbdps v. Kerateln, 108 N E.2d 915, 
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Hinsdale, 250 N.B2d 309, 111 lUApp2d 368. 
Or—State ex rd Brewster v. Ostrander, 318 P2d 284> 
212 Or 177. 

Proof of delay JustUyiiig application of doctrine 
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Bcauticums v Bschen, 86 N W 2d 652, 251 Mum 
36 

page 266 

51. Ohio—State ex id Bums v Ross, 152 NE2d 
332, 105 Ohio App. 307 
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of Denton, Civ.Api>„ 374 S W.2d 732,734> lef. 
no rev. err 

74w Tex -CJA dtid fa Mallow V State ex Id Oty 
of Denton, Ov Jipp, 374 S W 2d 732,734, err lef 
no rev err. 

RACE. 

PW281 

16. SfadMydoflMd 

A M a contest of speed or a oonipetitive tnal of 
speed, or a oompdltkia of ipeed looh as in imining 
skating, ndmg, da-pSfata v. tXoime, OrAJ), 186 
AJd 561, 564, 24 ConnSup 59. 1 ConnXir 395 
(2) A **nod* IS a contest ofspeed, aeompetitive trial 
ofij^ mvolvfaf the Bdmofooinpdithwhwofaotioii, 
and co mp e tid o n fs an waHitfal elenenb—fiiato v. Hart. 
193 AJd 90X 904, 2 ConiLCfr 27 


Dominant characteristic of race is the awareness or 
mtent of competition in respect to speed and distance to 
prove supenonty in performance m some respect, and 
normally there must be an acceptance or competitive 
response to awareness of the challenge, such response 
may be the result of prearrangement or it may omne 
mto existence on spur d the moment —City of Madison 
V Geier, 135 NW2d 761, 764, 27 Wis2d 687 

17. Speed competition 

NJ-8tatev O’Connor, 184 A 2d 83, 84, 76 N J Super 
246 

Phrases: 

page 282 

20. Phiasei 

(7) ‘*Clauning-race” is one m which eveiy hone is 
entered st a price and nuy be claimed for its entered 
price by any registeied owner m good fiuth for racing at 
that meet —Jacobs v Joseph, 126 N Y S 2d 274, 275, 
282 AppDiv 622 

RACEMATE. A name coined by 
Pasteur for a compound consisting of 
equal parts of a dextro and a levo 
isomer, also referred to as a racemic 
mixture,^*^ 

20.50. US—Eh Lilly & 0>. Inc v Oenenx Drags 
Sales, Inc, C A Fla, 460 F 2d 1096, 1100 

RACK. 

Phraaei 

(1) **Radc-jobber” is a sub-distnbutor who purchases 
phmngrsph records fhmi distnbuton and places them 
m sdf-servioe racks m supermarkets, drugstore^ and 
similar retail outlets m whi^ sale of recocds is only an 
modental item—Hams V Capital Records DistnbuUng 
Gorp, 50 CalRptr 539, 541, 413 P2d 139, 64 C2d 
454 

RACKET. 

As a slang expression: 
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33. Similaily expressed 
(1) ^’Racket** does not necessarily connote a fraudu¬ 
lent or lUegitunate enterprise, it may simply mean an 
easy or hicretive means of hvelihood or even one’s 
occupation or busmesa —Hensl^ v Life Magazine, 
'Dme, Inc,, D.C Oa,, 336 F Supp SO, 51. 

39. Or-Marrv Putnam, 246 P 2d 509, 521, 196 Or 
1 

RACKETEER 

46. Sfanflsrly defined 

(1) A person who obtslns money Olegsdly, as by 
boodeggmg, fraud, or especially. Uireati of vfalenoe— 
State v Oarnson, 154 8o2d 400, 417, 244 U 787 
Racketeer fafliieneef when i^pbed to anyone, sug¬ 
gests and unputes that he has Im infloenoed to piao- 
tice fraud, d^t, tnctery, cheati n g, and dishonesty — 
Slate y Gartisom 154 So2d 40^ 417, 244 U 787 

Racketing, 

48. Slmflarly defined 

<1) To obtan nosey lUegany, fa by boodeggnig, 
fiend, or by tfafati of vwlenoe—State v. Canisoii, 154 
So 400, 417, 244 U 787 


RADAR An electromc method of de- 
tectmg objects and ascertaining their 
range and bearing ^ ** 

^.50. US—Afran Transport Co v The Bergeduef. 

C AN Y, 274 F2d 469, 473, 474 
See CoUwon §§ 11(2), 113(2) 

Acronym 

The term ‘’radar'* is an acronym of the phrase *'RA- 
dio Deteetion And Rangmg** and is eoneetly applied 
only to a device such as that m general use by the armed 
foz^ for determining the range, direction and speed of 
a target object, this true *'r&dar" device, commonly 
known as die pulse type, eimts at r^ular mtervab a 
pulse or beam of short dectro-magnetic waves which are 
reflected from the target otgect—State v Tomanelh, 
216 A 2d 625, 629, 153 Conn 365 

DUreroiioe between true radar and police radar 
The significant dutmction between true "radar'* and 
the so-called "police radar" is that the former operates 
on a pulse principle while the latter operates on a 
contmuance-wave pnnaple—State v TomaneHi, 216 
A.2d 625, 629, 153 Conn 365 

RADUTION. 

52. "Radfatloa zone** is area where control measures 
allow dose rates above that which would produce 
the wHutitniim pemusuMe exposure of individual 
mhahitmg area for fiiU eight-hour shift -Mahoney 
V US,DCTeim, 220FSupp 823, 829 

page 284 

RADICULITIS. InflammatLon of 
nerve root*®“ 

56.30. NKr~Taylor v Metropobtim Life Ins Co, 
214 A2d 109, 112, 106 NH 455 

RADIOSONDE. A radio transmitter 
used for transimttmg coded signals as 
to pressure, temperature, and humidily 
of the atmosphere through which the 
mstrument descends by parachute 
when dropped from an airplime.^^ 

56.50. US-Oarod Radio Gorp v US, 307 F2d 
945, 158 Ct a 596 

RADOME. A plastic cover for out¬ 
door radar equipment*’^ 

69JW. US-Sfairo V Drew, DCMe, 174 FSnpp 
495, 496—Unitec Gorp v Beatty Safoay Scaffold 
Co ofOr,CAOr, 358 F2d 470^473 

RAG. 

73. KY —People on Complaint of Mdtzor v Sobel. 
104NYS2d 162, 165, 198 NQbc. 891, 

Rag top vu IS covered with canvss top rather than 
beuig permanently enclosed—Federated Dept Stores, 
Inc V Bnnke^ CAFla„ 450 F2d 1223. 1225 

page 285 

74. NY.—People on Compkmt of Meltzer v Sobel, 
supra, n 73 

78. N.Y— People on Complamf of Mqitoer y. Sobd, 
supra, a 73 

RAIL. 

As a verb, to revile or scold in harsh, 
insolent, or vituperatiye language.”^ 

85.1. l)S—Lazaros v Flundoth, DCFla., 301 
FSupp, 266, Z7Z 
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For developments concerning the National Rail¬ 
road Passenger Corporation (Amtrak) see Rail¬ 
roads § 31.1. 


For developments concerning the reorganization 
of railroads under federal reorganization statute 
see Railroads § 342.1. 


§ 1. Definitiong and Distinctions 
Library References 
Railroads ^2, 3,18. 

page 311 

1 C3a~CJ& quoted n Westinghouse Elec Corp v 
Wilhams. 325 SE2d 460, 463. 173 Oa App 118 

W.Va—dted in State Road Commisaon v 
Famdel Co. i:il9 SE2d 133. 136. 147 WVa 505 

page 312 

6. Dbtbtetion dfaciwaed 

Wn—Wisconnn Employinent Rdations Bd v Amalga¬ 
mated An*ii of St. Elec Ry St Motor Coach Emp 
of America. Division 998, 42 N W2d 471, 475, 257 
Wis, 43, zevd on oth grds 71 Sa 359, 340 US 
383. 95 LEd. 36A 22 A LR2d 874 

page 313 

36b HUd not a railroad 

W.Va^—Stete Road Gommwnoa v Penndd Go. 129 
SE2d 133, 147 WVa 505 

44. PiMicbdt 

US—Oty of New Orleans V Texas and Fac Ry Co, 
CAU. 195 F2d 887 

page 314 

55. Or—Qtefon, CAE Railway Co v Bladuner, 
59P2d694.696,154Or 388—UnionPao R Co 
V Andermn, 120 P2d 578. 588, 167 Or 687 

"Mala UiM*’ddined 

Or.—Umon Fac. R Co v Andenon. 120 P2d 578, 
588, 167 Or. 687 

Or—Umon Pao R Co v. Anderson, siq»a, n. 55 

56. 

Or^—Umop pae R. Go V, Andenon, topn, n. 55 

6L Or—Union Fac R Go v Andenon, supra, n 55 

page 316 

7. Mo-Seck v Hmmdpioii, App, 245 SW.2d 174 

page 316 

42. Fla,—CJ4S. qnotei As Central Mutual Iniunmoe 
Co V ElUott. App,, 347 So2d 812, 813. 

page 319 

63. Fla^-CJJS, qaeted la Central Mutual Insurance 
Co. V, Blboct, App., 347 SoJd 812, 813 

daflaad 

DL-tanier v ducapo, B A QR, Go, 113 N,E2d 
615, 616b 351 0 App H vevd. on oth grds 119 
NJS.2d2H21U2d 606,oertden 75Sa 53,348 
U,8. 83a 99 JLEd 655^ 

Badd car dafiaed 

MfmL-HoiOB V. Duluth M A IX Ry. Oa, 124 
K WJd 486. 367 Mtim. 24 


Tex—Railroad Commibuon of Tex v Chicago, R I A 
PR Co. Civ App, 291 SW2d 796, 797, err ref 

^^Articulated car** defliied 
US—US V Southern Ry Co, CANC, 341 F2d 
669 

Buddliner 

US—Boston and MRR v Talbert, CANH, 360 
F 2d 286 

66. ni—Williams v New York Cent R Co. 81 
NE2d 15. 18, 335 lUApp 159, itvd on oth 
grds 84 NE 2d 399, 402 01 494 

page 322 

20. Miss —Town of Sumner v Illinois Cent R Co. 
Ill So2d 230, 236 Miss 342 

page 323 

45. Texv—CJX cited in Cray v State, Or, 490 
SW2d838 

46. Tex—CJX dted In Cray v State, Cr, 490 
SW2d 838 

page 324 

60. *<Hostler’8 helper” defined 

Mo —South V Thompson, App, 258 S W 2d 278, 279 

6Z Mo—Smith v Thompson, supra, n 60 

page 325 

76. Switch yard 

Oa—Pollard v. Holland, 13 SE2d 682, 683, 64 Oa. 
App 487. 

60 C J p 1201 notes 59, 60. 

page 327 

6. Tex—Texas Eleo, Ry Co, v, Neile. 252 SW2d 
451, 151 Tex. 326. 

Other definition 

Md—Maryland APR Go v. Moroantrle-Sste Deposit 
A Trust Co., 166 A.2d 247, 234 Md 34. 95 AX 
R.2d463 

Miss— Texas Co v Newton Naval Stores Go, 78 Sa2d 
751, 223 Miss 468, 49 AXR2d U82, 

(2) Addmonal definitions. 

NG^MoCotter V. Barnes, 101 SX2d 33a 247 NG. 
480 

page 329 

Washout ssgnol An emergency 
signal meaning to stop immediately.^ * 

63.1. US— Stmion v Aluniniim Ca pf America. 

CCATeaa, 141 F3d 683, 684. 

Or—Rogers v Southern Pac. Cbi, 227 P,2d 979, 985. 
190 Or 643 

page 330 

7S. “Nonagency station” defined 
Or.p-TImber Stru^irei. Xna v Southern Pao Co. 390 
P 2d 343, 237 Or 42, 16 A t.R.3d U02. 


81. Rigid switch 

Cal —Spencer v Atchison, T ASF Ry Co,207 P2d 
126, 127, 92 Cal App 2d 490 

Spring switch 

Gal —Spencer v Atchison, T ASF Ry Co, 207 P,2d 
126, 127, 92 Cal App 2d 490 

page 331 

6. Defined 

US—Smkler v Missouri Pac R Co, US Tex, 78 
$a 7S8.3S6US.326,2LEd2d799,reh den 78 
set 1133, 356 US 978, 2 UEd2d 1152. 
lU—Emhart v Elgin, J A E Ry. Co, 84 N.E2d 868, 
872, 337 Ill.App 56, transf 78 N.E 2d 257, 399 HI 
512, ami 92 NE 2d 96. 405 III 577 

“Station switching” 

(1) Defined—Umon Pac R Co v Andenon, 120 
P2d 578, 585, 167 Or 687. 

(2) ‘Switching mcident to the movement of the tram 
handled” distmguuhed —Umon Pac R Co. v. Ander¬ 
son, supra 

page 333 

47. Held not a “repair track” 

U S.—U $. V. Chicago, B. A Q.R. Co, DG Colo., 273 
F.Supp 246 

page 334 

62. Cal-CJXdtedin Atchison, T. ASF. Ry Ca 
V. Abar, 79 Cal.Rptr. 807, 814, 275 CA.2d 456 

page 336 

94. local freight train 

(1) Or.—Oregon, C. A E Railway Co. v. Blaekrber, 
59 P.2d 694, 695, 154 Or. 388—Union Pao R. Co v. 
Andenon, supra, n. 6. 

Assigned local freight train 
Or—Umon Pao R. Ca v Andenon, tupn, n 6 
97, Neb —State ex rd. Spillman v Chicago, 8t. P, M. 
A 0 Ry Co, 212 N.W. 535, 556, 115 Neb, 306. 

99, Other definitions 

Mich —Chesapeake A 0. Ry. Ga V. Pubhtf 

Gommisiion, 147 N.W.3d 469, 5 MkOA^ ^ 
$m 167 N.W.2d 438, 382 Mloh A 
1. OkL—St, Loui^6an Pmtehoo 1^. Ca v State. 262 
P.2d 168, 172, 

6, Miob,MaieiaMabAO<Ry, Qp. V PtAlm 

Commiaikm. 147 Nr.W,2d 469, 5 Mich App. 492, 
afid 167 N,lKf44 438, 382 Mich 8 

page 337 

10. Diif^gaar 

UX-Southem Paa Ca v, Stete of Ada. ex id Sulh- 
van, Aria., 65 S,a 1515, 1523. 325 UA 761, 89 
LM 1915. 

Dock 

UJ—Rapttbllo of Indonesia V. J. R. SImpkit Ca, C.A. 
Meho»220F2d 321, 322 
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Line-haul 

Utah—Denver & R G W R Co v Public Service Com- 
misston. 259 P 2d 873, 123 Utah 362 

Route 

Ky—Regenhardt Const Co v Southern Ry m Ken¬ 
tucky, 181 S W 2d 441, 444, 297 Ky 840 

“Sander** 

U S —Une V Thompson, Mo, 69 S Ct 1018,1023, 337 
US 163, 93 LEd 1282 

“Setouf* 

Or—Umon Pac R Co v Anderson, 120 P2d 578, 
585, 167 Or 687 

“Shim** 

US—St Louis, XM ft SR Co v Taylor, Ark, 28 
set 616, 210 US 281, 294, 52 LEd 1061 
Idaho—Lescinaki v Potlatch Forests, 170 P 2d 605, 67 
Idaho 98 

57 CJ p 1145 note 79 

Slack action 

U.$—Southern Pac. Co. v State of Am ex rel Sulli¬ 
van, supra—U S v Atchison, T ft S F Ry Co, 
DCCal 205 FSupp 589 

Subetitute service 

N Y —Bush Terminal Builduigs Co v Bush Tenninal 
R Co, 63 N.Y.S2d 744, 753, aifd 66 NYS2d 
6H271 AppDiv 835,app den 67NYS2d 486, 
271 AppDiv 883, cert den. 67 SQ 1533, 331 
U.S 843,91 LEd 1864 

TcUtele 

Ala—Southern Ry Co v Crawley, 155 So 568, 569, 
229 Ala 162 

62 Cl p 305 note 44, p 306 note 58 
net 

Me—Dead River Co v Assessors of Houlton, 103 
A2d 123, 149 Me 349 

Turntable 

Iowa—Edguigton v, Burlmgton. C R ft N,R Co, 90 
NW. 95, 116 Iowa 410, 411, 57 LRA 561 

“Big-holed** 

Or—Rogers v Southern Pac Go, 227 P2d 979, 985, 
190 Or 643 

“Wagon** 

Ky—HaicoCorp v Martin, 112 SW2d 693^697, 271 
Ky. 572 

“Watchman** u device 

Oa—Southern ky Co v Lunsford, Ga, 56 SQ 504, 
505, 297 US 398, 80 LEd 740. rah. den 56 SQ 
667, 297 US 729, 80 LEd 1011 

“Angto-coddnaf* 

US-^ohnsonv BaltunoreftO R. Co, C APa, 208 
F2d633, 634 
65 CJ, p 1182 note 2 
“Railroad croeafaig'* defined 
hfieh —Board of County Road Com'rs (MT Warirtenaw 
County V Midugan Puhbe Service Conumsskw, 85 
N.W 2d 134, 349 Midi. 663 

Ptggybadk aervice 

US-Atdiiieii,T ft$.F Ry.Co v US,DCI1L,244 
F.5iipp 955, revd on ofo grda^ 87 5 Ct 1608, 387 
U.S 397, 18 UEd2d 847, afld 87 S.Ct 2094v 388 
US 445. 18 LEdOd 1307, idi. den 88 Sa 11. 
12, two eases, 389 U.S. 889, 19 LEd2d 197 

“Piggyback tentehwd flMflltte^ 

UJ.p-hfatser of ETie Laefcawanaa Ry Ctx, CLAXybao, 
643 FJd 1227 
19. Otber ddbdtioae 

Wia-Wchs v, Odoapo^ NB. ft hftlUL. Wl NW2d 
688,9 WhJd 581. 

pggBSsa 

, ThuB^^ininds Cent R. Go. v. Hudson, 188 S.W 
589, 136 Temk 1. 2 A.LJL 147. 

gaga 339 

The term to abo used as meaning a 
triangular zBkttal plate connecting sev¬ 


eral trolley wires of an electric rail- 
road.^’* 

47.1. US—Lloy v Pacific Eke Ry Co, CAOsl, 
207 F2d 662, 663 

page 341 

86 C JJS. cited in 

Tex —U S Cofiee ft Tea Co v Texas ft Pac Ry Co, 
Qv App, 280 S W 2d 290, 294, err ref no rev err 

Shifting, In railroad parlance, the 
cutting out and putting in cars m the 
making up of a tram before it is dis¬ 
patched on its journey, but not the 
transfer of a tram of cars already 
made up and to be delivered to another 
railroad company to be transported.®** 

96.1. N C —^Atlantic Coast Line R Co v Oddsboro, 
71SE 514,516,517, 155NC 356, affo 34SQ 
364, 232 US 548, 58 LEd 721 

Sign. 

In connection with a railroad cross¬ 
ing the word “sign” is commonly un¬ 
derstood as meaning an manimate, in¬ 
active object, such as a board upon 
which words of warning are printed.^* 

2.1. Kan—ColoDsn v St Louu-San Francisco R 
Co, 286 P 254, 257, 130 Kan 325 

page 342 

9. Tex —Fort Worth ADC Ry Co v Mills, Qv 

App., 140 SW2d 513, 515, err dism, judgm 
correct 

10, “Spotted** 

Ark —Missouri Pacific R Co v. Skipper, 298 S W 849, 
854. 174 Ark 1083, cert den 48 SO 322, 276 
US 629, 72 LEd 470. 

Pa—‘Davenport v Penn^lvania R Co, 72 A 2d 59, 
364 Pa 202 

“To spot a car“ 

Or—Haynes v Dou^ Fir Expkatation ft Export Go, 
90 P 2d 761, 762, 161 Or 538-Uiuon Pac R Co 
V Anderson, 120 P 2d 578, 585, 167 Or 687 

§ 2. Nature and Status of Railroad 

17. GonatitatioiiaX designation as “highway** to 
protect rights of puhlie 

Tex-Lo-Vaca Gathering Co v Mtasourt-Ksaisaa-Tex- 
as R Co, Qv App, 476 SW 2d 732, err ref no 
rev err 

18, Tex—Lo-Vaca Gathering Go v Misaonn-Kan- 
sas-Texas R. Co., Ov.A| 9 , 476 S.W3d 732, err 
ref no rev err 

§ 8. Nature and Status of Railroad 
Company 

Library References 
Railroads 18. 
page 343 

22. NYw-aemev. Long lriai4RJL, 259 N.V.3.2d 
231, 46 Muc,2d 5, revd. on oth gids: 262 N Y 
SJd 194, 24 A.P 2d 581 

Rl-4taifMjiy v. Xkut Gpnoty Water AuChorilyt 89 
A2d ISa 79 RX 376, 

23* Entitied to privileges as owniuou cvrfer 

Ua-CeutxtdR.Co ofHJ v. UX, 113 F Supp 457, 
125aa56Z 

28. m—KenotUyv Kato Cotmw Walw AuSMOt^ 
iupm. n* 22. 

30. Mum.—Chscapo,MustP. ftp JL Co, V Chicago 
Great Western Ry Co., 130 N.Wjd 56, 268 
MhuuSOO. 

Nd—Seaboard AvLkutR Oo.v Atbmtic Ootet line 
R. CcK, 82 SE2d 771, 240 NC 495 


KAIJLKUAUS § 7 

Page 349 

WVa—Maithens v B ft O R Co, 289 SE2d 706 

§ 4. Right to Engage in Railroad 
Business 

Library References 
Railroads «»1, iVg, 6, 7, 18. 

32. N Y —Metropolitan Transp Authority v. Qty of 
New York, 257 N E 2d 898, 26 N Y 2d 817, 309 
NYS2d 352 

36, N J —Ai^hcatum of Pennsylvania ft N R Co, 
15SA2d761. 31NJ 146 

§ 6. -Determination of Conve¬ 

nience and Necessity 

page 345 

66. Purpose 

(2) US—Chicago, RL ft PR Co v Thompson, 

DCArfc, 135FSUPP 43 

page 346 

76. U S—Tampa Phosphate R. Co v Seaboard Coast 
LineR Co, C A Fla, 418 F 2d 387, cert den 90 
$Q 907, 397 US 9ia 25 L Ed 2d 90, reh den 
90 sa 1256, 397 US 1030, 25 LBd2d 543. 

page 347 

88. Ill—Chicago, R.I & PR Go V Uhnon Com¬ 
merce Commiswon ex rd Sluiou Cent R Co, 
111 NE2d 136,414 m 134 

2. PreUninary iiUunctiou 

U S—Georgia S ft F Ry Co v Atlantic Coast Lme 
R. Co, DCFla, 250 FSopp 260, revd on oth 
gids, CA, 373 F2d 493, cert den 88 SCt 69, 
389 US. 851, 19 UBd2d 120. 

Lack of jurisdiction to determine present or 
ftatnre public oouvenienoe or neeesafty 

US—Georgia $ ft F Ry Co v Atlantie Coast Lme 
R. Co, DCFla, 250 FSupp 260. revd on oth. 
gids., CA, 373 F2d 493, cert den 88 SQ 69, 
389 Ua 851, 19 LEdZd 120. 

4. Kvidenoe held properly excluded 

US—Umon Pac R Co v Denver ft RGWR. Go, 
CAUtah, 198F2d854 

Evidence held nnfffgiiiwt 

US—^Union R. Go v Denver ft BLG WR Go, 

supra 

page348 

13. US—Chicago ft E.LR Co v Uhneis Cent R. 
Cow DCUL, 261 F,$upp 289—Tampa Phosphate 
R Ca V Seaboard CM line R. Go^ CAFla., 
418 F2d 387, oert den. 90 SO. 907, 397 UJS. 
910, 25 LEdJd 90, leh den. 90 SCt 1256^ 397 
US 103a25L,Ed2dS43 

§ 7. In General 

Library Bdferences 
Railroads ^18. 

18. Ua—Oventceet V Sottthttn Ry Co, CA.Mias, 
371 F2d 411, oert den. 87 set 1700, 387 UB. 
912, 18LE(L2d634 

Mirii—Chesapeake* ft O Ry Co. v Hcnberg, 166 
N.W.3d 6£L IS UidiApp. 271 

N.Y-Fcimiylvaiiia R. Co. v,. State, 192 N.YX2d 298, 
17 Miso2d 1074, apfx (fatm. 217 N.YX2d 84, 9 
N.Y2d 909, 176 HR2d 95, aiU 223 NYS2d 
541, 15 AJOM 269 , saa 230 K.V.a2d 1004, 11 
N.YJd S04y 184 Ne.2d 588. 

Wh,—N orthern Fao By Go v. Wise^ 82 N.WJId 352, 
275 Wk, 479. 

19. Wk^-^9hftheniFae Ry.CD v.Wise^82N.W2^ 
352. 275 Wn. 479 

page 349 

35, Ky-Xoidivi]teftNR.CD v.8ott»iu4^ 

487 
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§ 8. Incorporation and Existence 
Library References 
Railroads 14. 

44w Corporate existence shown 
lU—People V Meeks. 37SNE2d 1001.16IUDec 894, 
59IUApp3dS21 

page 350 

47. Tex —Thompson v Sinkler, Civ App, 295 S W 2d 
508, err ref no rev err Revd on oth grds 78 
set 758, 356 US 326, 2 LEd2d 799, rah den 
78 Sa 1133, 356 US. 978, 2 LEd2d 1152 

§ 11. -Acceptance of Charter 

page 353 

24w Construction of charter provisions 

Ky—LouuvdleftNR Co v Sutton, 436 SW2d 487 

§ 12L -Organization Fee or Tax 

25. Contractual in nature 
m-Snow V Dixon, 362 N£2d 1052, 6 HI Dec 23a 
66 012d 443. cert den 98SCt 429.434US 939, 
S4LEd2d298 

§ 18. Capital and Stock 

Library References 
Railroads ^15 

page 354 

36. Records as to ownership; inspection 

US—Oaiidiosiv Frenklin, PCPx, 166FSupp 353, 

aORL and app dbm. in part, C A, 269 P2d 873, 
oert den 80 sa 211, 361 US 902, 4 LEd2d 
157 

37. US—Guttmann v Olmoii Cent R Co, DC 
NY, 91 FSupp 285. affd. CA, 1^9 P2d 927, 
27 ALR2d 1066, cert den 72 Sa 107, 342 
US. 867,96LEd 652 

Oisention of directors to withhold 
US —Onttmann V lUinots Cent, R Oo,DCNY.,91 
FSupp, 285, applying Olmou law Affd, CA, 
189F2d 927, 27 AL.R2d 1066, oert den 72SCt 
107, 342 US 867, 96 L£d 6S2 

Prslhfred stock; surplus earnings 

(1) At coaunon law 

Mb—St Loan Southweatern Ry Co v Loeb, 318 
SW2d246 

(2) Under itatutes 

Mo—St Lama Soutfaweatem Ry Co y. Loeb, 318 
&W2d246 

(3) PetetminatWMi of nsht to participate 

St Loma Southwestern Ry Co v Loeb, 318 
SW2d246 

page 355 

i7. Wh—Northern Pac Ry Go v Wise, 82 N.W2d 
352, 275 Wis 479 

Vff ii t of atodt *f— nuder ISse paid 
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tion. 

35.1. 4SUSCA P SOI etieq 

PwpON of Act 

US—In n Ram Cent Tnnsp Co, DCFa, 329 
FSnpp 572—City oi Philnddlphui v Baker, C A 
PO., 508 F2d 279, cert den 95 8,0. 2457, 422 
UA 1042, 45 L Ed 2d 694 

DC—Potomnc PUsengen Aai'n v Cbesapeike A O 
Ry Co, CA. 475 F.2d 325, 154 U.SAppDC 
214, on remand, DC. 363 FSupp 39, tevd on 
oth grdk, 94 set 69(1 414 US 453, 38 L.Ed2d 
646, nh. den. 94 set 1478, 415 US 952, 39 
LEd2d 568, vac 494 F2d 1136, 161 USApp 
DC 237, mvd on oth. grdi 520 F2d 91, 171 
U3AppDC 359. 

Not a wwoT M OBt agBMy 
US—NatMoal RJL Pawenier Oorp v, Iddler, DC 
Khl, 358 FJopp 1321, aftL 94 8.0 285, 414 
UA. 948, 38 LEdld 209-8entner v Amtcak, 
D.CNJ, 540F.8upp 557 

C omi nuA 

US—Seaboard Coast line R. Co v. National RR. 

PaHenier Coip, CAAh 645 F 2d 513 
3d.l« Ua—QnfaicyO(4la|eA8enttiiatyOoqp V 
Wnffon Nottham, bw, D . dtL, 328 FSupp. 808, 
aAL92Sa,938l4QSU1906v30 LEd2d 777 
DC—Potomac PMi(in|wAn*n v C h esa p ea k e A OJR 
Cb, D.C, 363 FSupp. 39, levd. on oth grds, 
CA, 320 F2d 91,171 UAAppJDC 359 

Not vlolsttv# of TwoBtMh AmomdMtf 

US—National Vmmm Goq^ V. IIDler, DC 

Kan., 358 FAbpp 1321 alB. 94 SXX 285, 414 
UA94S,38USd2d20S. 

37JU PjC,—C pogwmnf Kaihmy JUhioio v Hodsam, 


Passengers intended benefidanes 
D C —Potomac Passengers Ass*n v C3iesapeake A 0 
Ry Co, CA, 475 F2d 325, 154 USAppDC 
214, on remand, DC, 363 FSupp 39, revd on 
oth grds, 94 SO 690, 414 US 453, 38 LEd2d 
646, reh den 94 SO 1478, 415 US 952, 39 
LEd2d 568, vac 494 F2d 1156, 161 USApp 
DC 237, revd os oth grds 520 F2d 91, 171 
USAppDC 359 

38.1. Delegation of legulative power 

U S —Quincy College A Smnmary (^rp v Burlington 
Northern, Inc, 328 FSupp 808, affd 92 S Q 939, 
405 US 906, 30 LEd2d 777 
Regulation of intrastate commerce 
U S —Quincy College & Semmary Corp v Burlington 
Northern, Inc, DCBl, 328 FSupp 808, affd 92 
SO 939, 405 US 906, 30 L Ed 2d 777 

39.1. US—Qumqr College & Semuiary Corp v Bui^ 
Imgton Northern, Inc, D C HI, 328 F Supp 808, 
affd 92 S Q 939, 405 US 906, 30 L Ed 2d 777 

Profiding reimbnrsement for employee travel 
privileges 

U S —National R R Passenger Corp v Atchison Tope¬ 
ka and Santa Fe Ry Co, m. 105 SO 1441, 84 
LEd 2d 432 

40.1. U S —Quincy College & Seminary Corp v Bur¬ 
lington Northern, Znc, 328 F Supp 808, affd 92 
SO 939, 405 US 906, 30 LEd2d 777 

This legislation authorized the for¬ 
mation of a National Railroad Passen¬ 
ger Corporation, which has been called 
''Amtrak,” * and it directed the Secre¬ 
tary of Transportation to designate a 
“basic system” of mtercity rail passen¬ 
ger service for the whole country.^ ^ 
Except to the limited extent that it 
permits rail service beyond the basic 
syatem,^^** it envisages that passenger 
service over any Imes not included m 
the basic system will be discontin¬ 
ued.^ ^ As to hues mduded within the 
system it permits any railroad to enter 
into a contract wi^ Amtrak under 
which Amtrak will assume the burden 
of operating the service, thereby re¬ 
lieving the railroad of its entire respon¬ 
sibility for providing mtercity passen¬ 
ger service.** * The procedure for dis¬ 
continuance of passenger trains or sei^ 
vices is provided for by the 

4L1. D.C—CaogreM of Railway UmoMV Hodgaon, 
DC,326F.l^ 68 

43.1. DC—CongrmsefRailwayUnionav. Hbdgmn. 
O.C, 326 FS^ip 68 

Jodiefad review 

(1) Eiplioit wonb of Rail Paamuger Service Act that 
banc eyatem *^idiaD not be reviewable m any cooit’^ are 
fuflBcieiit to mdicate that Oongrew mtended no jndioial 
review 

US—Qninoy Oolkge ft Semmity Goep v. Boriingtoa 
Northern, Inc, 328 FSupp 808, aflB. 92SCt 939, 
40SUS 906,30UBd42d777. 

(2) Nebber the oourti nor the I,CjC. may review 
baw qfitem of maereity md paaiengiBr aervioe operated 
by Amtrak. mdudwi dengnatwB of speodic trahu 
Ua—In re Penn Cent Tranap. Co„ DCPa., 329 

FSupp S72--fti re PUdu Ikanip. Go, DO 
Pa, 370FSUPP.22, aflU, CA., 508 FSd279,affil 
510 FJd 970, two caaea, oat den 95 SCt 2657, 
422US. KH2, 4SUB(Ud694-OlyofP)nladeI> 
pliiav,Mer.CA^5(^FSd279,qect den. 95 
act 26S7» 422 US^ 1042, 45 L^EflSd 694 

(3) Strong premmimou hi fivor thereof 
Dta-^Fotoqiao Paamgeri Aai*a v. C hreapeeke ft O 

Ry. Co., CA, 473 FSd 325, 154 USAppJ)C 
21A on remand, D.C, 363 FSupp 39, revd. on 
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oth grds, 94 Sa 690, 414 US 453, 38 LEd2d 
646, reh den 94 set 1478. 415 US 952, 39 
LEd2d 568, vac 494 F2d 1156, 161 USApp 
DC 237, revd on oth gids 520 F2d 91, 171 
USAppDC 359 

(4) Other matters 

DC—Natumal RR Passenger Corp v ICC, CA, 
610P2d86S, 197 USAppDC 346 

43.1. See 45 use A § 563 

44.1. U S—Wood V Natumal RR Passenger Corp, 
DCConn, 341 FSupp 908 

DC—Congress of Railway Unions v Hodgson, DC, 
326 F Supp 68 

45.1. U S—^National R R Passenger C(»p v. Chesa¬ 
peake ft O Ry Co. CAInd, 551 F2d 136 

D C—Congress of Railway Umons v Hodgsra, D C, 
326 FSupp 68 
Contract conatmed 

US—Wood V National RR Passenger Corp, DC 
Conn, 341 FSupp 908—In re Penn Cent Transp 
Co, DCPa, 370 FSupp 22. affd,C A, 508 F.2d 
279. affd 510 F2d 970, two cases, oert den 95 
Sa 2657, 422 US 1042, 45 L Ed 2d 694, 

Reference to ICC for study and detennlnntion 
US—In re Penn Cent Transp GOb, D.CPa., 329 
FSupp, 572 

Complete substitute for service provided by 
carriers contracting with Amtrak 
US—In re Penn Cent Transp Co, DCPa, 329 
FSupp 572 

Res Judicata 

US—In re Penn Cent Traiup Co, D.CPa, 370 
FSupp 22, affd. CA, 508 F2d 279. affd S10F2d 
970, two cases, cert den 95 Sa 2657, 422 US 
1042, 45 LEd 2d 694 

Jost and reasonable compensation 
U S —Matter of Penn Gent Tnnq> Oow, D CPa. 440 
FSupp 1069 

DC—National R.R. Passenger Corp v LCC, CA., 
610 F.2d 865, 197 U S App aC 346 

Lease not discharged by jBru a far atf on of purpose 
Wis—Chicago, M., St P ft PR Co v Chicago ft 
NW Tran^ Co, 263 NW2d 189,82 Wis.2d514 

46.1. 43USCA § 564 
Notice 

(1) The 30-day notice of proposed disoontmuanoe of 
mta^ rail passenger service » not related to dale that 
railroad contracts with National Railroed Fresenger 
Corporation (Anitrak) 

DC—Congress of Railway Umons v, Hodgson, D.C, 
326 FSupp 68 

(2) The National Raiboad P as senger Service Act pie- 

judiGul of 

Attoniey Oeneral m ease not mvoiraig labor ag re e m e n l^ 
ai the requirement that railroida signing cootnoti with 
Natumal Railroad Paseenger CocporaHoo (Amtrak) gtee 
304ay notioe of proposed dieewtmoanoe of intei^ 
ml pawengnr service. 

D.G—Congrees of Railway Umons v Hodgson, D C, 
326 FSupp 68. 

(3) Held snffieunt 

US—In re Penn Cent Transp Oo, DCPa., 329 
FEupp 572 

Stnndfog to seek tk(inBctive niltf 

(1) Under Rail Pa ssen g er Secvioe Act, raOway Ishor 
umons and railroad pessengen asMomtion and two stete 
agencMt did not hare stending to sbeft ndanebve xdief 

^ certain wtetesky paiieoger 
trams that were not hufoded wtffim basm qwtem of 
intercity nul passenger servioe des^retod by See w tery 
of Transportaiion* 

D C—Congress of Railway Uhioos v Hodgson, DC, 
3)26 FJSnpp. 68. 

(2) Slate OonuniteMner of Tkamportation had stand- 

VBg ta fof an restraining National 

Raflway Passenger Corpocatton from disoontmnmg cer¬ 
tain pasteoger service between two cities 
USL^Wood V. Natkmal RR. Passenget Corp, DC 

Conn, 341 F.Su|ip 908 

(3) By Attonwy Oenenl 
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US—In re Penn Cent Transp Co, DC Pa, 370 
FSupp 22. affd, CA. 508 F2d 279, afTd 510 
F 2d 970, two cases, cert den 95 S Ct 2657, 422 
US 1042,45 L Ed 2d 694 

D C —Potomac Passengers Ass’n v Chesapeake A O 
Ry Co, C.A, 475 F2d 325, 154 USAppDC 
214, on remand, DC, 363 FSupp 39, revd on 
0 th gids, 94 set 690, 414 US 453. 38 LEd2d 
646, rdi den 94 S Q 1478, 415 U S 952, 39 
LEd,2d 568, vac 494 F2d 1156, 161 USApp 
DC 237, revd 520 F2d 91, 171 USAppDC 
359 

District Court without junsdictioii to eqjom 
dlacontinuBiice 

D.C—Potomac Passengers Ass'n v Chesapeake A O 
Ry Co, CA. 475 F2d 325, 154 USAppDC 
21A on renumd, DC. 363 P.Supp 39, revd on 
oth gtds, 94 sa 690. 414 US 4S3, 38 LEd.2d 
646, leh den. 94 sa 1478, 415 US 952, 39 
LEd2d 568, vac 494 F2d 1156, 161 USApp 
D.C 237, revd on oth grds 520 F.2d 91, 171 
U.$AppJDC 359 

ApproTSl of Commisdoii before ducontuiuing 
bos senrloe 

US.—In ra Peon Cent Transp Co, D.C Pa. 370 
F.SUPP 22. aiU. CA. 508 F2d 279, affd 510 
FJd 97a two oases, oert den 95 Sa 2657, 422 
U.S 1042, 45 L Ed 2d 694 

Under express provisions of the Rail 
Passenger Service Act, fair and eq¬ 
uitable arrangements must be made by 
railroads signmg contracts with the 
National Ra^otd Passenger Corpora¬ 
tion (Amtrak) to protect interests 
of employees affected by discontin¬ 
uances of mterciiy rail passenger ser- 
vice.^^* The determination whether 
the labor protective provisions of the 
contract afford the affected employees 
fair and equitable protection is cotmnit- 
ted to the discretion of the Secrets^ 
of Labor, and is not subject to judidd 
review either under the Rail Passenger 
Service Act^* or the Administrative 
Procedure Act^ ^ Even assuming that 
the court has jurisdiction to review the 
determination of the Secretary, that 
review must be narrowly and carefully 
limited,"* and concerns only the ques¬ 
tion whetiier tiie Secretary abused his 
discretion in certii^y^ the protective 
arrangements as fair and equitable.*^ * 

47.L 45U.SCA§565 

Ua— IntenwOoul Broth of Taauten, Local 732, 
IBT V. SouthcHtera Peniuylvaiua Tranap. Authon- 
ty,Spa.RRRA, 539 FSI 1 PP 1222 

Statute heU laaffpUcable to auptoyoe puiaei 
US.—Baker v 9yaicn Federation Na 1, DCPa, 331 
, ESupp. 1363 

Burden ou ndlroad 

US.—Baker v. I^yatem Federation No 1, DCPa, 331 
FSopp, 1363 

Duty of Avtiak daHiiad 
U.S—Baker v Ssatem Federation Na 1, DC]^ 331 
PSupp. 1363 

44.1, DC—Congicaa of Railway Unioniv Hodgun, 
DC, 326F.SIIPP 68. 

49.1, DC—Coagreii of Railway Unionav Hodamn, 
D.C,326]t.Sbp|k68 

SOtL D.C^-«Congreia of Railway Uniona v. Hbdgion, 
D.C, 326 FSupp 68. 

51.1, DC—Congreia of Railway Uniooiv Hodgion, 
DC, 326 FSupp 68. 
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226 F.2d 9S8-.<3lk8ga R L ft P R. Oo. V Thomih 
son, DCAxk, 13S Ffti^ip. 43 
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01 —Department of Pubhc Works and Bldgs for and m 
Behalf of People v Schmauss, 285 NE2d 628, 6 
niApp3d740 

Mo—Hennick v Kansas Qty Southern Ry Co, supra, 
n 70 

Pa.—0*Lou^ihn v Pennsylvania R Co, 8 Chest 241— 
Chew V Com, 47 Del Co 195, revd on oth grds 
161 A2d 621, 400 Pa 307, 81 ALR2d 562 
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Cal —Ocean Shore R Co v Doelger, 3 Cal Rptr 706, 
179 C A 2d 222 
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85. Md—East Washington Ry Co v Brooke, 223 
A2d 599, 244Md 287 

WVa—State Road Commission v Penndel Co, 129 
SE2d 133, 147 WVa 505 

Particular acts held to evidence abandonment 
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m Montgomery County, Md, DC.Md, 304 FSupp 
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15IUDec 125, 57 Ill App3d 991. 

Kan—Pntt v. Onese, 409 P2d 777, 196 Kan 182 
Mass—R E CumufT, Ine v, Commumty Service Sta¬ 
tions, Inc., 185 NE2d 745, 345 Mass 79 
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S.W2d 121. 
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Or—Powers v Coos Bay Lumber Co, 263 P2d 913, 
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Cal—Ocean Shore R Co v Dodger, 3 Cal Rptr 706, 
179 CA2d 222, 
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Or^Powers v, Coos Bay Lumber Co, supra, n 85 

Motor boa serfice 

Cd—Fans V. Oty of Los Angeles, 62 Gal Rptr 193, 
431 P.2d 849, 67 C2d 350 

92. lowa-Atkm v Westhdl, 69 NW2d 523. 246 
Iowa 822. 
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Track, DCPa, 366 FSupp 62 

pegeS44 
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146 CA 2d 370 

Kan-M»teUv Stewart, 628 P.2d 1069.6 KanApp 2d 
387 

PS.—Chew V. Com,, 47 Del Co. 195, revd on oth grda, 
161 A.2d 621, 400 Pa. 307, 81 AL.R2d 562 

4. Gd-Paiisv.PadilioElec.Ry.Co. 303 P2d814, 

146CAJd370 

8. Cd—Pans v Ghy of Lot Angeka, 62 CdRptr. 

193.431 P.2d 849, 67 C2d S5a 
8 . UB— US.V 1.44AormorLai|ii,MoceorLeM,in 
MontjOBMiy County. Md^ DCMd, 304 FBupp 
1063 

Ark-El Dondo Jt Wcmoo Ry, Co v Smidi. 344 
lW2d 343. 233 AiL298 

lUd^RO RjNhyAOomtCowV ChyefIwhanap- 
dk. l39K.E2d SRI 127 bdAfUK 315, 
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N W 2d 738, 88 Wis 2d 350 

11. Mo —Hennick v Kansas Qty Southern Ry Co, 
269 SW 2d 646, 364 Mo 883 

12. SC—Charleston & WC Ry Co v Joyce, 99 
SE2d 187, 231 SC 493 

14, Pa—Girard Bank v John T Dyer Quarry Co, 49 
Berks 127 
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19. Ark —Daugherty v Hdena A Northwestern Ry, 
252 SW 2d 546, 221 Ark 101 

Cd —Highland Realty Co v Qty of San Rafael, 298 
P2d IS. 46C2d 669 

Ill—Schnabel v DuPage County, 428 NE2d 671, 57 
niDec 121, 101 III App 3d 553 
Iowa—Atkm v West&U, 69 N W 2d 523, 246 Iowa 822 
Kan —Taylor Inv Co v Kansas Qty Power & Light 
Co. 322 P2d 817. 182 Kan 511 
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Md—East Washmgton Ry Co v Brooke, 223 A 2d 
599. 244 Md 287 

Mo —State ex id State Highway Commission v. Jacob, 
244SW2d 7, 362 Mo 781 

Nev—Qty Motel, Inc v State ex rel State Dq>t of 
Highways, 336 P 2d 375, 75 Nev 137, am den, 
reh stncken 337 P 2d 273, 75 Nev 137 
NY—Nichols V Hadin, 171 N YS2d 734, 8 Misc2d 
780, revd on oth grds 187 NYS2d 773, 8 
AD2d40S 

Old —Qty of Ardmore v Knight, 270 P 2d 325 
Pa —Chew v. Com, 47 Dd Go 195, revd (m oth grds 
161 A2d 621, 400 Pa 307, 81 ALR2d 562 
Tenn —Smoky Mountain R Go v Fame Od Co, App, 
496 SW2d904 

Wash—Scott V Wdhtner, 299 P 2d 204. 49 Wash 2d 
161 

No reyerdon of fee 

Mo—State ex id. State Highway Commission v Jacob, 
260 SW2d22 

Pa—Fleck v Umversal-Cydopa Sted Corp, 156 A 2d 
832, 397 Pa. 648. 

Compliance with Marketable Titie Act reguiFed 
Iowa—Chicago & N W Ry Co. v. Qty of Osage^ 176 
NW2d788 

20. US—Affiick V Pekm Wood Products Go, DC 
Ark,131 FSupp 9iaafrd,CA,228 F2d816— 
Fitzgerald v Oty ci Ardmore, Okl, C A.Okl, 281 
F2d 717—St Loius-San tancisco Ry Co. v 
Walter, CAOkl, 305 F2d 90 

Oa—Georgia, Ashbiun. Sylvester & Camilla Ry Co. v 
Johnson, 174 S.E2d 895, 226 Oa. 358 
lowa-Jacobsv MiDer, HI NW2d673,253 Iowe 213 
La—ChiasBon v Duplechain, App, 56 So 2d 615 
Md—East Washmgton Ry Go v Brooke, 223 A2d 
599, 244 Md 287 

Mo.—Br^ V St Lonis-San FTancisoo Ry Co, 310 
SWJtd 822—Roviak v Union Elec Co., 442 
SW2d 934—St Lons County v St Appaloma 
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80 NM 770 
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Mo—Weeks v Missouri Pac R. Co, 505 S W 2d 33— 
O M Moms Boat Co, Inc v Bishop, App, 631 
SW2d84 

Ohio—In re Wyatt’s Claun, App, 141 N£2d 308 
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lowa^-Chadek v Alberhasky, 111 NW2d 297, 253 
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SW2d9Sl 
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of Highways. 336 P 2d 375,75 Nev 137. am den. 
reh stncken 337 P 2d 273. 75 Nev 137. 

Or—Georgia-Pacific Corp v Miller, 304 P 2d 428,208 
Or 684 
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Pa —Fleck v Umversal-Cydops Sted Corp, 156 A 2d 
832, 397 Pa 648 

24, Cal—Highland Realty Co v Qty of San Rated, 
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ture, or Loss by Estpppel, 
of Franchise to Use Streets 
or Public Place 

Library References 
Railroads ^82(4). 

41. Ga—Atlantic Coast Line R. Co. v Soutfaem Ry 
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Self-operating forfeitiire provision 

US—City of Dee Moines, Iowa V Chicago &NW Ry 
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64. US—New Voric Gent R. Go v Southern Ry 
Co., DCXU, 226 FSupp 463, aOU, CA, 338 
F2d667. Cert den 85 Sa 1088, 380US 954, 
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La —Haibison v Qty of New Orleans^ App„ 171 So 2d 
687 

§ 135. Determination as to Necessi¬ 
ty, Place, Mode, and Ex¬ 
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Pa—^Ddaware, L A WR Co v Shuman, 115 A2d 
161. 382 Pa 452 

10. Ky—nimois Cent R Co v Hopkins County, 
369 SW2d 116 

NC—Southern Ry Co v Oty of Wmston-Salem, 165 
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N Y —Pro>Fac Co-op, Inc. v Baltimore A O R Co, 
321 NYS2d 208, 36 AD2d441 

Graasingi suitdile for industrial access 
NY—Walker v State, 337 NYS2d 431, 40 AD.2d 
63. affd 310 NE2d 304, 33 NY2d 450. 354 
NYS.2d 626 

3. Construed 

N Y —Syracuse Ready-Mix Conciete Co, Inc v States 
350 NYS2d 474,43 A.D 2d 800, motion den 316 
NE2d 341, 34 NY2d 832, 359 NYS2d 58 

§ 172. -Location, Number, and 

Purpose of Crossings 

Library References 
Railroads «»102(6). 

9. HI—Hagenuum v Chicago GW Ry Co, 119 

NJB2d 523, 2HlApp2d401 
NH—Patterson v Boston A MRR,, 157 A2d 653, 
102 NH 387 

10. HI—Hagemann v Chicago OW Ry. Co, supra, 
n, 9, 

NH—Patterson v Boston A MR.R, 157 A2d 653, 
102 NH 387 

14^ ImpoMiliility of anitalile crossing as re- 

N Kr-Pattenon v Boston A M R.R, 157 A 2d 653, 
102 NH 387 
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27. NJ—Adams V. Gale, 137 A2d 92,48 NJSi^er 
119. 

29. Pa—Ddaware, L A W Ry v Shuman, 9 D A 
C2d 303, revd on otfa grds 115 A 2d 161, 382 
Pa.4S2. 

3L Va—Hurt v Southern Ry. Go. 147 SB2d 777, 
207Va 60 

A oourt of equity has jurisdictioD to 
determine whe&er a particular use of 
a crossing is in the interest of public 
safetyand may prohibit that use if 
it decides it is not^^ 

3U. CnBMaisiloB*ii lack of Jurisdlctiion df 

WlaJj^TChhiafo; NS ft MRJt.. 101 NW.2d 
688, 9 WisJd 581. 

t i MiSM S iin t s QB figkts of cMumeicial use 

V Chkagdh H4 ft NRJU 101 KW2d 
688,9^isJd581 

sun. Wii.;-Weki V. Chfajaff, Kft ft MRJL, 101 
N.WJtd dSS, 9 WMJd 581. 
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§ 173. -Character and SufH- 

ciency of Crossings 

Library References 
Railroads e»102(6). 

32. Va —^Hurt v Southern Ry Co, 147 S E 2d 777, 
207 Va 60 

Statute construed 

Wis—Weiss V Chicago, NS ftMRR,101NW2d 
688 , 9 Wis 2d 581 
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39. **Suitable crossug** construed 
NH—Patterson v Boston A MRR, 157 A2d 653, 
102 NH 387 

46. NY —Neuhaus v Long Island R Co, 292 H.Y 
S2d 930, 30 AD2d 825, affd 246 N£2d 756, 23 
NY 2d 987. 298 NYS2d 997 

§ 174. -Removal Change, or Ob¬ 

struction of Crossing 

Library References 
Railroads e»102(7, 8). 

56. N J —City of Bayonne v Board of Pubhc Unhty 
Corners, Dept of Pubhc Unhties, 105 A 2d 417, 30 
NJ Super 520 

Statutory power 

NJ—City of Bayonne v Board of Public Utility 
Com’rs, Dept of Pubhc Utilities, supra 

§ 175. — Agreement with, or 
Waiver by. Landowner 

Library References 
Modem Legal Forms Ch. 28. 
Easements and Licenses 

§ 177. _ Duty to Construct 
Library References 
Railroads «=»103(1, 2), 411(1). 
Modem Legal Forms Ch. 48, No¬ 
tices; Ch. 55, Public Utilities. 
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84. HI —^Amencan Nat Bank A Trust Co v Pennsyl¬ 
vania R Co, 219 N.E2d 529, 35 HI 2d 145, cert 
den 87SQ 777,385 US 1035, 17 L Ed 2d 683 

OkL—Kansas, O A O. Ry. Co. v Kaxtey, 266 P2d 
617—Kansu Oty Southern Ry Co v Ondner, 
421 P2d250 

Ordinance 

US—Redly V Chicago A N.W Ry Co, CADI, 201 
F2d 473.oert den 73 SO 1140, 345 US 997,97 
LEd 1404 

HI -rAmencan Nat Bank A Trust Co. v Pennsylvania 
R Co.,.20ZNE2d 79,52HlApp2d 406,xevd on 
oth gtds. 219 NJBJd 529, 35 HU4 145, cut deo 
87 Sa 777, 385 US 1035, 17 LBdZd 683 

85. Okl-^^ansas, 0 A O. Ry Co v. Ketriey, sapra, 
n 84 

92. Ohio—Coopts v Chea^eake A OR Go, 107 
NE2d894 91Olu}A|^130 

WVa—Teyior V BahunoreftOR. Go., 75 SB 2d 858, 
138 WVa 315 

May not deteaste 4idy to ccmtractor 

Ky—CoDan v. Ugnid Tmqportefs, 262 SW2d 382 

93. S.D—Berens v Chicago, hC, St F ft PR. Co, 
120N.y2d 565,80$.D. 168. 

94i. 8JDi I D e tt n s v. QikMfo , St F ft PJEL Co., 
12 pNWw2d 365, 80SD 168. 
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96. Keft—tmeaheftk v. Odcatgo' ft N.W Ry Go, 
in NWjTd 417, ITV NWb 838 
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5. NY —Oonsenhauser v New York Cent R Ca, 
188 NYS2d 901, 8 AD2d 483 
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§ 179. -At What Places Re¬ 

quired 

43. Duty to fence only right of way 
Vt—Brown v Central Vermont Ry, Inc, 157 A 2d 
219, 121 Vt 340 

Within limite of right of way 
Vt—Town of Faiiiee v Boston A Maine Corp, 244 
A 2d 53, 127 Vt 215 

page 661 

57. US—Cyganv Chesapeake A O Ry Co, CA 
Mich, 291 F2d782 

§ 181. -Waiver or Agreement of 

Adjoining Landowner 

Library References 
Railroads «=>103(1). 

Modem Legal Forms Ch 48, No¬ 
tices; Ch. 55, Public Utdities. 

page 663 

1. Kan —CJS. ated in Atkinson v Thompson* 320 
P 2d 85a 855, 182 Kan 389 

§ 182. Actions and Proceedings to 
Enforce Rights 

14. Va—Southern Ry Go v Denell, 277 SE2d 
175, 221 Va 1026 

Exceptions to report of board of commissioners 
Va-Southem Ry Co v Anderson, 128 SE2d 429, 
203 Va 991 

21. laiuiction denied 

Ky—LouisviUeANR Co v Seigent 242 S W2d 97 

page 664 

32. Judgment restraining nse for improper 
pnrpoees 

Wis—Weiss v Oueago, NS A MRR, 101 NW2d 
688, 9 Wis 2d 581 

page 665 

56. Petition hdd sufficient 
Va—Southern Ry Co v Andersoii, 128 SE2d 429, 
203 Va, 991 

Petition to restrain dosing of bridge 
Oa.—Sams v Seaboard Aur Line R. Co., 129 SE2d 
859, 218 Oa 569 

63. Pa—Swatara Tp. r Com., Pouuylvama Pubhc 
Utility Commismon, 312 A 2d 809,11 Pa Ctowtoi 
196 

Efidenoe held saffleient 

Va—Hurt v Southern Ry Co, 147 SJEJd 777,207 Va 
60. 

Evidenoe held inenffldent 

Va—Hurtv SouthunRy CO,, 147SE2d 777,207Va, 
60 
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Costs, That railroad company, un¬ 
der no legal obli^tion to do so, agreed 
to construct a pnvate crossing over the 
railroad right of way, shortty after a 
petition was filed in a suit to estsd^lisli 
a crossing and recover damages, af¬ 
fords no basis for imposing costs on 
the railroad.^* ^ 

71 J. Ky.r-nAjidecsoa v. Nocfolk A W. Ry Ca. 324 
S,W2d413. 
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7Z limitation of decree held too narrow 
Va —Hurt v Southern Ry Co, 147 S E 2d 777, 207 Va 
60 

§ 185. Right and Duty to Construct 
Railroad over or near Wa¬ 
ters and Watercourses 

Library References 
Railroads e=>107, 108 
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77. US—Atchison. T & SF Ry Co v Hamilton 
Bros, CAMo, 192 F2d 817 

78. US —Fanners Dramage Dist v Chicago, M, St 
P ft PR CO, DCIowa, 223 FSupp 208 

79. Wu—Metropohtan Sewerage Dist of Milwaukee 
County V Chicago, M, St P ft PR Co, 230 
NW2d 651, 69 Wis2d 387 

Dherdon of watercourse by another 
Wtt —Metropohtan Sewerage Dist of Milwaukee Coun¬ 
ty v ChicagoftNW Ry Co, 254N W2d 190, 78 
Wis2d 119 

§ 186. Construction 

80. Burden of pleading and proving bridge a 
nuisance 

U S —Fanners Drainage Dist v Chicago, M, St P ft 
PR Co. DCIowa, 223 FSupp 208 
84. On—Western ft Atlantic RR v Hassler, 88 
SE2dS59, 92 0aA])p 27$ 

Purpose of right of way 

Mb—Buschdberg v Chicago B ft Q R Co., A'pp , 289 
SW2d447 

87. Railroad not aa insurer 
Qsu-Westera ft Atlantic R.R v Hassler, $8 SE2d 
559, 92 QtuApp 278 

Duty not to impede reasonable flow into ditch 
UJ—Farmers Drainage Diat v Chicago, M, St P ft 
PR Co. DCIowa, 223 FSupp 208 
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6. Pa.—Walkerv NewYorkC ftSt LRR Co,45 

Ene no 

7. Wis—Metropiditan Sewerage Dist of Milwaukee 

County V Chicago, M. St P. ft PR Co, 230 
NW2d6Sl, 69 Wis.2d 387 
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8. US—Bauman v Choetaw-Qnokasaw Nations, 

CAXlltiU 333 F,2d 785, cert den 85 &a 658, 
379US.965, 13 LE(Ud559 

17. Slatate cooatnied 

Mb.—Temple v AtcUuo, T. ft 8P. Ry Co., 417 
SWJdPT. 

19. Word etc. 

Mo—Chicago, B. ft Q.R Co v North Kansas City, 
367SW2d561 

§ 187. Maintenance^ AlterationSt 
and Repaii^ 

Library References 
Railroads 6a»i07,108. 

page 674 

29. U.S—Fanners Dminags Dbt v Chicagiov M, St 
P. ft PR. Co., D.CIowa, 223 FSupp. 206 

Straam above bridge 

JK—Atchison, T ft S,F Ry Co V RamOton Bros, 
CA.MO, 192 F.2d8I7 

Zoatiuaaaoe of ddly after abandowmmti of 
right-of-way 

foDt>-4|amr v Northern Pao. Ry Co., 410 P.2d 713, 
147 Mont 130 


No bbbgation where no construction by railroad 
Okl —St Louis-San Francisco Ry Co v Chandler, 422 
P 2d 845 

33. Pa—Pittsburgh* Lake Ene R Co v Pennsylva¬ 
nia Pubhc Utility Commission, 445 A 2d 851, 66 
PaCmwlth 609 

35. US —Chicago, RI ft PR Co v Goodson, Tnn- 
ity Universal Ins Co, Intervener, CATex, 242 
F 2d 203 

Ohio—City ot Xenia v Baltimore ft OR Co, 115 
NE2d 89 

Tex —Meier v Thompson, Civ App, 248 S W 2d 493, 
err ref no rev err 

36. Tex —Meier v Thompson, supra, n 35 

page 675 

38.* Wis-Uur v Chicago ft NW Ry Co, 85 
NW2d 353, 1 Wis2d567 

§ 188. In General 

Library References 
Railroads 

47. N V —Nicholas Di Menna ft Sons v Qty of New 
York, 114NY.S2d 347. 

Utah—Ewell ft Son, Ine v Salt Lake Qty Corp, 493 
P2d 1283, 27 Utah 2d 188 

§ 190. In General 

Library References 
Railroads ^113(12). 

page 682 

75. Ky —Jefferson County v Louisville ft N R Co, 
24SSW2d61I 

§ 191. Remedies 

page 683 

92. Not entitled to i^functive relief 
US.—Hardy Salt Co v Southern Pac Traosp Co, 
CAUtah,501F2dll56 

§ 193. Rolling Stock 


12. US —Millers Mut. Ina Assn of Ill, v. Southern 
Ry Corp., CAN.C, 483 F2d 1044. 

§ 194. Criminal Responsibility in 
General 

Libraiy References 
Railroads <8»12. 

22. Ky.—Chesapeake ft O. Ry. Co. v. Com., 268 
S.W2d 956 

§ 195. Defenses 

puge688 

48. New In t e rprut a tioB Hmitod to pumpactfre 
opemtioui 

UJS.—Seaboard Oeait Lioe R. Co. v Long bland R 
Oo, DCNY, 447 FSupp 108, afld, CA. S95 
F2d96 

§ 196. ^nMeoatkm and Punisiunent 

Pifi686 

65. Bridfiwebd^imflhdeiit 

Ky.—Chettpeaka ft O Ry. Oo. v. Comt n- 22 


§ 197. Right to Alienate or Transfer 
Franchises or Property 
Generally 

page 687 

74. Ill —Snow v Dixon, 362 N E 2d 1052, 6 Ill Dee, 
230, 66 Ill 2d 443, cert den 98 S Ct 429, 434 US 
939, 54 L Ed 2d 298 

76. Ill —Snow V Dixon, 362 N E 2d 1052, 6 HI Dec 
230, 66 Ill 2d 443, cert den 98 S Ct 429,434 US 
939. 54 L Ed 2d 298 

§ 199. Right to Sell or Purchase 
Library References 
Railroads «=»6, 119-124,126. 

page 688 

84. Ill —Klopf V nhnois Commerce Commission, 369 
N E 2d 906, 12 HlDec 199, 54 Ill App 3d 491 

Approval by commission not required 

NY—Vernon Park Realty, Inc v Qty of Mount 
Vernon, 125 N.Y S 2d 112, 282 App Div 890, app 
den 126 NYS.2d 200, 282 AppDiv 958, app 
den. 117 NE2d 919, 306 NY 746, affd 121 
NE2d 517, 307 NY 493 

Wash—Ocean Spray Cranbemcs, Inc v Doyle, 500 
P2d79, 81 Wash 2d 146 

Evidence sustains refusal of Commission to ap¬ 
prove sale 

NJ —Application of West Jersey ft S $ R Co, 13S 
A2d35, 46 NJSuper 543. 

Proceedings for approval by commission 

Mass —Attorney Oenenl v Depsitinent of Pubho Ubh- 
ues, 175 NE2d 255, 342 Mass 662 

Sale held not void as against public policy 

Wa&h.—Ocean Spray Cranberries, Inc v Doyle, 500 
P2d79, 81 Wash 2d 146 

1 HI.—Mound Qty Warehouse Co v. Hlmois Cent 
R Co, 200 N.E2d 919, 51 HI App 2d 103 

Personal property 

Okl —Irwin v Smith, App., 536 P 2d 415 

§ 204. Requisites and Validity of 
Conveyance or Contract to 
Convey 

Library References 
Railroads «^127, 128. 

page 692 

66, Contract not void for nneertalnty 

Mass.—Nassif v Boston ft Me. R.R, 165 N B2d 397, 
340 Mam. 557 

§ 205* Construction and Operation 

74. Md.—Chertkof v. P hil a d el phi a , B. ft WR Co., 
255 A2d 14, 254 Md. 557. 

§ 206. Rights and Liabilities of Pu^ 
chasers 

page 693 ' 

83. Ky.—Louisvak ft N,R.Oo v. Sutton. 4368 W2d 
487. 

§ 208. Right to Mftke or Take Leajto 

page 698 
library References 
Summers, The Law of Oil 
6as&229, 
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§ 214. Requisites and Validity 
Library References 
Modem Legal Forms Ch 42, 
Leases 

page 700 

27. Leasee held not invalid 
US—In re Penn Central Transp Co, DC Pa, 3S4 
FSupp 759 

45* HI —City of Chicago v Pennsylvania R Co, 242 
NE2d 152, 41 lU2d 245 

§ 215. Construction 
Library References 
Railroads «»183(1, 2) 
page 701 

59. Okl—^Kansas, O A; O Ry Co v Grand Lake 
Grain Co, 434 P2d 153 

Expenses, repairs, and improTements 

US—ChicagoAW1R Co v Atchison,T ASF Ry 
Co*CAni,419F2d936 

Other contracts construed 

US—Law V Reading Co, CAPa, 312 F2d 841 

Held assignment 

US—Thomas v US, 505 F2d 1282, 205 DO 623 

inventory 

US—R-T Leasing Corp v Ethyl Corp, DCNY, 
494 FSupp 1128 

62. Ill—^lUmois Cent. R Co v Michigan Cent R 
Go, 152NE2d 627, 18 IUApp2d462 

page 702 

IX HL—niinois Cent R. Co v Michigan Cent R 
Go, 152NE2d 627, 18 HIApp24 462 

iS. lU—lUinois Cent R Co v Michigan Cent R 
Go„ 152 N.E2d 627, 18 Ul App2d 462. 

\ 216. Operation and Effect in Gen¬ 
eral 

Library References 
Railroads ^133(1), 184(7). 
page 703 

A noncarrier, by merely leasmg its 
)ropex^ to a carrier, does not become 
i carrier by railroad 

17.5, No duty to continue service after lessee 
ceases 

JS—Meyers v Famous Realty, Inc, CA,NY,, 271 
F2d 811, cert den SO set 681, 362 US 9ia 4 
LEd2d619 

\ 217. Property, Rights, and Fran¬ 
chises Included 

IS. U,S—Rr-T Leasing Corp. v Ethyl COrp,, DC 
NY. 494 FSupp 1128 

fmir-Fatt River line Pter.liio v New York, NH A 
HR Co., 181 NE2d 552, 344Mass 179 
9. NY^New York Cent IL Ca v New York, 
NHL A HR. Co, 208 N.Y4S.2d 605, 24 MBmld 
414, mod on oth. gtds 216 NY$2d 928, \3 
A.D2d 309, affl 184 NE2d 194, U KY2d 
1077, 230 N.Y8 2d 226. * 

219. GeBsral Blidvts aiid Liahili* 
ties of Lessor and Lessee 

Library References 
Railroads «»lS4a 2, 5, 8). 

X us— Wionit V dty of ndbddpliia. CAPa., 
331 F2d S21 


Mass —^Fall River Line Pier, Inc v New York, N H A 
HR Co, 181 NE2d 552, 344 Mass 179 
Mo —Cooperative Ass'n No 37 v St Louis-San Fran¬ 
cisco Ry Co, App, 591 SW2d 404 

Maintenance and repair of tracks 
U S —Conley v Denver AROWR Co,DC Colo, 
226 FSupp 661, affd, CA, 328 F2d 569 
Sublease 

La—^Tnmty Carton Co v Falstaff Brewing Corp, 
App, 261 So 2d 269, wnt den 263 So 2d 723, 262 
U 457 

Agreement terminable at will 
Ky—Miller v Com, Dept of Highways, 487 SW2d 
931 

page 704 

2. US —In re Penn Central Transp Co, D C Pa, 354 
FSupp 759 

4. FUilore to record lease has effect of makmg lessor 
bable for acts of lessee—^Atlantic Coast Line R 
Co v Newsome, 83 S E 2d 333, 90 Ga App 509 

Actions. Vanous matters have been 
adljudicated m actions against the les¬ 
sor 

IJS. Demurrer 

Pa—Delaware, L A WR Co v Pringle Coal Co, 48 
LuzLReg 53 

Right of action domed 

Wash—Ocean Spray Cranbemes, Inc v Doyle, 500 
P 2d 79, 81 Wash 2d 146 

Notice 

US—R-T Leasing Corp v Ethyl Coip, DCNY, 
494 FSupp 1128 

Where property devoted to railroad 
purposes is abandoned by the lessee, 
the lessor is under no duty to operate 
the railroad,’’*® or to lease to a purchas¬ 
er of the railroad’s property upon rea¬ 
sonable terms.’*^ 

7.10. US.-4deyen v Famous Realty, Inc, DC 
NY, 178 FSupp 472, affd 271 F2d 811, cert 
den 90 set 681, 362 US 9ia 4 LEd2d 619 

7.15. Acts held not unlawfkd 
US—Meyers v Famous Realty, Inc, DCNY, 178 
FSupp 472,affd,CA,271 F2d811,cert den. 80 
Sa 681, 362 US 910,4LEd2d619 
11. Ky—UuisvdleANR Co v SuttQn,436SW2d 
487 

page 705 

17. Del —Mayor and Council of Laurd v. Delaware 
R Co, 154 A2d 762, 38 DetCh 496 
NC—Hougfa-Wyhe Co v Lucas, 72 SE2d 11, 236 
NC 90 

29. N C—Hough-Wyhe Co v Lucas, supra, n 17 

§ 219. Rents and Advances 
Library References 
Railroads <9^131, 188(4), 184(1). 

34. US—Gulf, M A OJl Co V. Phnoh Gsot R 
Co, CA.Ala, 225 F2d 816, otft den 76 Sa 
303, 350 US. 932, 100 LEd. 815, i«h den. 76 
Sa 430, 350US 977, lOOLEd 847. 

saga 706 

4L U.S-C«^ M. A aR Oa V. DHnds Cent R 
0(k. CAAli., 225 F2d 816, oert den 76 SO 
303> 330 U<8 932, 100 L^Ed 815, rtA. den 76 
Ka 430, 350U,1977, 100 LEd. 847 
Mait.^afl River Lme Pier, hKuv New York NJI A 
KltCo. mNje2d^344Mam 179 
Lawftd abandonment Of fq^ndfawf 
USL—Odf, M A OR Cb V Uhnota Cent R Oo, 
D.CA3a.. 128 FSixpp 3U, afM, CA, 225 F2d 
816 oert den. 76 set 303 350 US 932. 100 
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LEd 815,reh den 76SCt 430;350US 977, 100 
LEd 847 

§ 220. Taxes and Assessments 
Library References 
Railroads «=>134(4). 

50. US-Gulf, M A OR Co V Uluiois Cent R 
Co, supra, n 41—Gulf, M. A O R Oo v Ulutois 
Cent R Co,CAA]a,225F2d816,cen den 76 
sa 303, 350 US 932, 100 LEd 815, reh den 
76 sa 430, 350 US 977, 100 LEd 847 

51. Railroad not exempt 

La —New Orleans Great Northern Ry Co, Inc v City 
of New Orleans, App, 299 So 2d 426 

§ 222 Rights and Remedies of 
Stockholders, Creditors, 
and Bondholders 

page 709 

14. Laches 

US—In re Penn Central Transp Co, DC Pa, 354 
FSupp 759 

page 710 

27. U S —In re Penn Central Transp Co, D C Pa, 
354 FSupp 759 

§ 223. Continuance and Termi¬ 
nation 

page 711 

5L Lease allowing ml company to maintain 
pipeline along bridge 

US—Richfield Oil corp v US.. 178 FBupp 799, 147 
a a 593 

§ 224. Modification 

page 712 

74. Ratification of origliial lease 
Gt —Stone Mountain Scenic R R, Inc v Stone Moun¬ 
tain Memorial Ass'n, 199 SE2d 216, 230 Ga 800, 
app after remand 205 SE2d 293, 232 On 92 

§ 225. ]^ght to Make Contracts 
Library References 
Raxhroads «»119-124,136. 

pi^ 713 

79. US—Chnohfield R Co v Boston A Maxine 
Corp, DCNY, 258 FSupp 467 
NJ—New York, S A WJL Co v Board of PuMic 
Uohty Com'is, 150 A 2d 656, 29 NJ 513 

page 714 

97. UE-^utheraRy Co v Lomsv^ANR Co, 
DXlKy, 185 FSupp 645, affd, CA., 289 F.2d 
934, 

§ 227. -Parallel or Competing 

Lines 

page 715 

Ah order of the pdkfUc service com¬ 
mission that railroads, which had an 
agreement that both should serve a 
sMpper over the first railroad’s tracks, 
must continue this service or, in the 
alternative, remove djscninmation 
against the shipper by ad{]usting 
switching rates, d^ not violate a com¬ 
mission rule that the use of property 
of one rallroaid con^any by ano^er 
should not be required without the con¬ 
sent of the owner.^^ 
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34b5, Oa—Southern Ry Co v Georgia Public Ser¬ 
vice Commission, 127 SE2d 12, 218 Oa 157 

§ 228. Requisites and Validity 
Library References 
Railroads «»137. 

Modem Legal Forms Gh. 20, 
Chattel Mortgages and Condi¬ 
tional Sales (Secured Transac¬ 
tions under Uniform Com¬ 
mercial Code); Ch. 29, Equip¬ 
ment Agreements; Ch 42, 
Leases; Gh. 45, Mortgages 
(Real Estate). 

page 716 

35. US —'Railway Labor Executives* Ass*n v South- 
Oftem Penmylvania Transp Authority, Sp Ct R 
RRAnSMFSupp 852 

DL—^Regumal Transp Authority v Burlmgton North¬ 
ern Inc, 426 N£2d 1143, 55 lUDec 818, 100 
iaApp3d779 

Goatracts held valid ' 

U,a—Cily of New Orleans v Texas & N O R Co, 
CAU, 195 F2d 882—City of New Orleans v 
Texas A Pac Ry Co. CAU. 195 F2d 887 

36, U S—Oty of New Qrieam v Texas A N O R 
Co, supra, n 35 

50. US—^In re Miasoun Pac R Co, DC Mo, 93 
FSupp 832, affd, CA. 191 F2d 265, oeit den 
72SCt 293,342U.S 9(K96L.Ed 676,72 8 0 
364, 342 US 918, 96 LEd 686, 72 SO 757, 
thrw cases, 758, two cases. 343 U S 929, 96 L Ed 
1339, and 72 SO 1018, 343 US 982, 96 LEd 
1372 

Tldudary rdadomliip 

US—In ze Misaoun Pac R Co, supra 

latenatntei on indebtedness 

U.S—In re Miasoun Pac R Co, supra 

page 717 

5L U S—In re Missoun Pac R Co, supra, n 50 

§ 229. Construction 
UbrjBiy References 
Railroads ^188. 

52. HI •—Pennsylvania R Co v Chicago, RI A P R 
Co., 147 N E.2d 363, 12 D12d 574. 

ParticBlar eoBtraetf ennstnied 

U.8.—New Yorie, S A WR, Co v. Readuig Go, 
CA.Pa., 268 F2d 348-TexM A NOR Co v 
City of New Orieans By and Through Pubhc Belt 
ILR. Commiwlnn fbr Oty of New Orleans, CA 
292 F.2d 607—Bfeltunort A OR Co v New 
York, NJL A tt.R Co^ DCNY., 196 FSupp 
734-IHnois Cent R. Go. V GulCM. AOR C6„. 
CAXa., 308 FJd 374-niiiiOM Cent R Co v 
Standard Od Co, DCMte., 292 PSupp 337, 
affiL, CA., 403 P2d 1022 Supp. 337, afM, CA., 
403 PJld 1022. 

NY.—New York Cent R. CO V New Yorit, NH A 
aR. Co.. 308 N.Y S.2d 603,24 Mi8e.2d 414, mod. 
216 N Y.S.2d 928, 13 AiD 2d 309, af«. 184 NB.2d 
194, II N.Y.2d 77, 230 N.Y&2d 226-Uvh>e y 
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WR Co, 236 NE2d 773, 94 IllApp2d 297 
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Co, 152 NE2d 627, 18 lU App2d 462 

65. Ky—Central Transfer Ry A Storage Co v 
Louisville A NR Co. 239 SW2d SO 

NY—New York Cent R Q) v Ene R Co, 213 
NYS2d IS, 30 Mi8c2d 362 

§ 281. Termination or Modification 
Library References 
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73. Contract between dty and railroad 

U S —Oty of New Orleans v Texas A N O R Co, 
supra, n 35 

75. Cal —Mann v Oty of Baker^dd, 13 Cal Rptr 
211, 192 C A 2d 424 

77. Cancellation without authority of commis¬ 
sion held invalid 

SC—^tate ex rel Public Service Commission v Atlan¬ 
tic Coast Line R Co, 72 SB2d 438. 222 SC 266. 
cert den 73 SO 727. 345 US 916. 97 LEd 
1350 

78, Ind—Monon RR v New York Cent R Co, 
227 NE2d 450, 141 Ind App 277 
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eral 
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89. Obhgation to reimburse for cars switched 
in error 

U S —Oncinnati, N 0 A T.P Ry Co v Chesapeake A 
O Ry Co,CAVa,441F2d483 

§ 233. Rights, Liabilities, and Reme¬ 
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Library References 
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92, US —Oty of New Orleans v, Texas A NOR 
Co, supra, n 35—Paansylvama R. Co. v Indiana 
Harbor Belt R Co, CA.X11,261 P2d 939-New 
York,S AWR Co v ReadingCa,D.CPa.. 166 
FSupp 646, affd, CA, 268 P2d 348-^Soutfaem 
Ry Co. V. Louisi^e A NR Co, D.CJCy, 185 
P Supp. 645, affd, C A., 289 F 2d 934—Bdtimore 
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DCNY., 196 KSui^ 724-JacksonviUe Termi¬ 
nal Co v. Florida Coast Ry. Co,, CAFla, 
363 P 2d 216, cert den. 87 SCt 321, 383 U.S. 
9Sa 17 LEd.2d 227—UB. v.ToledOr F. A WR 
Co., DCInd., 280 FSupp. 243—Chioago, Rl. A 
P.R Co V Chicago, B. A QR Co., DCIU, 301 
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nadonal Rallwayi of Central America v United 
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TP Ry Co. 280 SW2d 800, 198 Tenn 339, 

page 757 

It has been held that cost of repairs 
to tools, carts and machinery of con¬ 
tractor used on the improved property 
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DM aS.Ry.Go,89N.W.2d36a 249Iowa810 

Dmiictkma from net income frir inmanmce re- 
eerye pniposea 

lowa^lowa-Dea Momea Nat Bank v. Fort Dodger 
DM AS Ry Co..89N.W.2d36a249Iowa810 
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US—Wood V US. DCNY, 132 FSupp 586 
Modification not justified 
US—Wood V US, DCNY. 132 FSupp 586 
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US—Wood V US, DCNY, 132 FSupp 586 
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F2d 74, cert den 72 SCt 319, 342 US 921, 96 
L Ed 688, reh den 72 S Ct 550, 342 U.S 950, 96 
L Ed 706 
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8. Particular allowances 

NY—Wehle v Shanks, 3SNYS2d 801 
Order fbung attorney’s fee as not subject to 
collateral attack 

N Y —Wehle v Shanks, 33 N Y S 2d 801 
Order fixing attorney’s fee as res judicata 
NY—Wehle v Shanks, 33 NYS2d 801 

9. Ill-Snow V Dixon, ^62 N.E2d 1052, 6 111 Dec 
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F2d 74, cert den 72 SQ 319, 342 US 921, 96 
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41. U S —Matter of Ene Lackawanna Ry Co, CA 
Ohio, 548 F2d 621 

55, Public hearing not required under statute 
N Y—Oty of New York v Femberg, 142 N.YS2d 
467. 207 Mi&o 649. 

Purpose of redevelopmeat statute 
NY—Oty of New York v Feinbeig, 142 NY.S2d 
467, 207 Muo. 649 
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§ 341. — Rights of Stockholders 
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11* Aettou hahed by ladies 
DC—LandeU v Nortl^ f$04 Ry. Oo., CA, 223 
F2d3l6,96USAppD.C 24, oerL den. 76 Sa 
85,35P US. 84A 100 LEd. 752, reh. den 76 Sa 
178, 330 U.S 905, 100 LEd. 793 

§ 842.1. Reorganizatloii under Fed¬ 
eral Reorganization Stat¬ 
ute 

Under the regiomd Rail Reorgani¬ 
zation Act of 1973| whM a railroad 
cannot be reorganized on en Income, 
basis within a raeaoneble time under 
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the Bankruptcy Act, it must be reo^ 
ganized under the Regional Rail Re¬ 
organization Act 

Library References 
Railroads 52, 80. 
page 876 

Congress has enacted the Regional 
Rail Reorganization Act of 1973,^®“ 
commonly called the Rail Act”“ The 
Act has been held valid as against ob¬ 
jections to its constitutionality on vari¬ 
ous grounds 

39.25. 45 USCA § 701 etseq 
Reorganization under Bankruptcy laws see C J S Bank¬ 
ruptcy § 1017 et seq 

Reorganization of railroad through medium of equity 
receivership see infra § 339 et seq 

Effective date of Act 

In re Litigation Under Regional Rad Reorganization 
Act of 1973, Jud Pan Mult Lit 373 F Supp 1401 

Amendment 

U S —People of State of Ill v Cousohdated Rad Coip, 
CAUl, 589 F2d 1327, cert den 99 SCt 288A 
442 US 942, 61 LEd 2d 312—Consolidated Rad 
Corp V Providence ft Worcester Co. DCDd. 
540 FSupp 1210 

Arbitration of employees protection scheme 
U S —Wenzer v Consolidated Rail Corp, D C Pa, 464 
FSupp 643, alfd, C A. 612 F2d 576 

Successorship doctrine 

U S —Howard v Penn Cent Transp Co. D C Ohio, 87 
FRD 342. 

39 jS6. U S —Blanchette v Connecticut General Ins 
Corporations, Pa, 95 S Ct 335, 419 U 5 102, 42 
LEd 2d 320 

Meaning of ’’operation” under Act 
U.S—Matter of Penn Central Transp Co, DCPa., 
411 FSupp 1079 

Construction of Act 

U.S—Matter of Penn Central Transp. Co., DCPa, 
411 FSupp 1079—Matter of Raiding Oo, DC 
Pa,2BR 724 

39.27. U S -Blanchette v Connecnout General Ins, 
Corporations, Pa, 95 S.a 333, 419 US 102, 42 
LEd.2d 320—In re Penn Central Transp Co, 
SpCtRRRA, 384 FSupp, 895—In re Reeding 
Go, D.C Pa., 378 F.Supp 474—In re Penn Cen¬ 
tral Transp Co, DCPa., 395 FSlipp 567 
DC—Com of Pa V 1C,C, CA,, 335 F2d 91, 175 
U$.AppDC 263,cert den. 97 S a 99. 429 U S 
834, 50 LEd 2d 99. 

In general terms, the purpose of the 
Rail Act is to provide a rail service 
system m the Midwest and Northeast 
regions of the United States which is 
adequate to meet the needs and service 
requirements of those regions and of 
the national rail tronsportation sys- 
and it is not intended to ab¬ 
solve trustees of a railroad in reorganir 
zation from financial responsibility.^’*^ 
The Interstate Commerce Act and the 
Bankruptcy Act provision relating to 
railroads undergoing reorganization 
niay properly be resorted to to ascer^ 
tain Congressional intent in,using the 
term public mterest m, the Bail Act*’*® 

39 JS. U.S—In re Uhgteian Under Regional Rail 
Reoiganimbon Ate of 1973, Jud Pan Malttit 373 
F-Supp. 1401-Mamr of Leliidi Valiev R Co. 
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CAPa» SS8 F2d U7, on remand DC, 440 
FSupp 602 

Choices between subsidized operations and abandon¬ 
ments of rail Imes should be made m context with Rail 
Act 

US—In re Lehigh Valley R Co, DCNY, 384 
FSupp S8 

CdDection of required information tor Judgment 
at to Aiture subsidies 

DC—Com of Pa V ICC, CA, 535 F2d 91, 175 
U S.App D C 263, oert den 97 S Ct 99, 429 U S 
834, 50 LEd2d 99 

Promote competition 

US—Green Bay ft WR Co v US,CA,644 F2d 
1217 

39ui9. US—^In re Penn Central Transp Co, DC 
Pa, 395 FSupp 567 

39.30. US—In re Penn Central Transp Co, DC 
Pa, 382 FSupp 821. affd, CJV. 510 F2d 969, 
970, three cases—Matter of Ene Lackawanna Ry 
Co, C A Ohio, 558 F2d 339—New England 
Southern R Co, Inc v U S Dept of Transp, 
SpCtRRRA.. 544 FSupp 917 

ConRaU not obligated to ftaUU insolvent rail¬ 
road’s obligations 

US—Stratford Land ft Imp. Co, Inc v Blanchette, 
SpaRR.RA, 448 FSupp 279 

Rail Service Planning Office 
US—Southeastern Pennsylvania Transp Authority v 
LCC, CA, 644 F2d 253, 

In enacting the Rail Act, Congress 
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under such Act rather than a continua¬ 
tion of reorganization of railroads pur¬ 
suant to the Bankruptcy Act,^®^* and a 
court would be just^ied m precluding 
resort to procedures of the Rail Act 
only for the most compelling rea¬ 
sons.^® “ Thus, if a court finds that 
the public interest would be equally 
well-served by a railroad undergoing 
reorganization pursuant to the Bank¬ 
ruptcy Act provisions or pursuant to 
the provisions of the Rail Act^ the pro¬ 
cedures of the latter Act must be cho¬ 
sen,”®® The Rail Act creates a pre¬ 
sumption in f^vor of a reorganization 
thereunder, but such presumption is 
not condusivc.®’®^ 

39.31, U,S—In re Penn Gentnl Tnmp. Co, DC 

382 FSupp 821, aiM, CA, 510 P2d 969, 
970^ three caeee 

ReoiiKiaation of reilrond under Bankruptqy Act Me 
Btnkrnptpy ft 1017 et «eq 

Gongren miended that the Rail Aot apply only to 
ndroada ware in for reoigattiaatipn 

under B a n kru p tc y Act op date of ita enaotment 
US—In le Penn Central Ttanap Gou Sp,Ct.R.RItA., 
384 FSupp, 895 
0) Odiac etatemaota 

US^adonal RJL Fmaenier Corp^ v. Blandiette, 
CA Ind, 551 FSd cart dan, 98 8 Ct 176^ 434 

US.856,S4LEd.2d 128. 

I■ c nw^g ^ ^rt nqidrmmKb of Benkroptep Act 

Whenever a tnnuetkm under the Rail Act w oeoee- 
eaiy to fbmmfade and fanp l w nent the Bilil gyMam plan 
apyinooii ai etantieqnieainantaoftbeBaii^^ 

w O0 ClwQgtRMQi 

USr-lt M Punu OantiM ttanap ^<Sa, 395 

FSupp 3d7. 

31 A' US^-^ le Pftpi Cantad Ikwap, COs O C 
Pl, 382 FSupp 896. 


DC—Com of Pa v ICC, CA. 535 F2d 91, 175 
USAppDC 263, cert den 97SCt 99, 429 US 
834, 50 L Ed 2d 99 

Pension benefit plan not disqualified firom trans¬ 
fer 

U S —Matter of Regional Rail Reorganization Proceed¬ 
ings, Sp Ct R R R A, 421 F Supp 1061 

3953. U S —^In re Penn Central Transp Co, D C 
Pa, 382 FSupp 821, affd, CA, 510 F2d 969, 
970, three cases 

3954. U S —In re Penn Central Transp Co, Sp Q 
RRRA, 384 FSupp 895 

The first step m the scheme of the 
1^1 Act IS the so-called 120-day deci¬ 
sion of whether a railroad is reorganiz- 
able on an income basis withm a rea¬ 
sonable tune under the Bankruptcy 
Act and that the public mterest would 
be better served by such reorganiza¬ 
tion than by a reorganization under the 
Rail Act,®®®® and a railroad that cannot 
be reorganized on an income basis 
within a reasonable tune under the 
Bankruptcy Act is eligible for reorga¬ 
nization under the Rail Act ^ If the 
court concludes that the railroad can¬ 
not be reorganized on an income basis 
withm a reasonable time under the 
Bankruptcy Act, the next step is the 
180-day decision under the Rail Act 
which requires that reorganization pro¬ 
ceed pursuant to the R^ Act, unless 
the court finds that the Rail Act does 
not provide a process which would be 
fair and equitable to the estate of the 
railroad in reorganization ®’*®’ In other 
words where a court concludes that a 
railroad m reorganization no longer 
has the ability to reorganize on an 
income basis pursuant to the Bank¬ 
ruptcy Act, it is required to order that 
reorganization proceed pursuant to the 
Rail Act, since such latter Act provides 
a process which is faur and equitable to 
the debtor's estate®^®® The Rail Act 
also makes provision with respect to a 
final system plan ®®*” 

39.35. US-4n re Pwm CeoUal Tmsp Co, CA, 
F4, 508F2d270 

Whit is nesnt by ’Vm tn income basfis” 

US-^ re Rnftnf Co, DCFa., 378 FSupp. 474 

39.36. US.—In re Reading Co. DCF*,, 378 FSupp 
481. 

39.37. US—In re Pens OentFal Tnnap, Coi,, CA 
pB.508 F2d 270. 

‘’Rrpeess’* 

ua^lo re Reading Oh DCPth 378 PSupp^ 481 

39.38. Ua—Id Omttal Tkwapb Cos S|p£t 

ItR&A., 384 FJlBpp, w Readms 

J>X^ m FSepp 474^ re Reeftnc Co, 
DXLPa„ 378F,8npp.481—fureEcmLaoluMramite 

Cq^ D^C&ao, 393 ^.Snpp 352—Matter 
of Wm Cent Tlnui^ Co„ ULCPt, 430 Fanpp^ 
467, - ' , . ' , ' 

TiMrenpwefW* p ay iiMMtz |mr n amt to ijjmrofvpd eefc- 
odntimied 

UA Matier of Pwn Onttal Tnmap Co, DCPa^ 
40»FAt«i».919. 

39A9. 45trACJL8 7l7. 
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Agreement not inconsistent with final system 
plan 

US—Stratfozd Land ft Imp Co. Inc v Blanchette 
SpQRRRA, 448 FSupp 279 

Under the Rail Act, both the repre* 
sentative of the government mterests 
and the trustees of a railroad in reor¬ 
ganization must act withm their re¬ 
spective sphere of control with due re¬ 
gard for the limitations and require¬ 
ments of the bankruptcy statute relat- 
mg to reorganization of railroads as 
supplemented by the Rail Act®®^ 

39.40. US—In re Penn Central Tran^ Co. DC 
Pa. 395 FSupp 567—Matter of Penn Cent 
Transp Co, D C Pn, 430 FSupp 467 

Interim ffnnnrfng 

U S —Matter of Penn Central Transp Co, D C Pa, 
400 FSupp 920 

Terminating transferable pensimi benefit plan 
U S —Matter of Rqional Rail Reorgamzatton Proceed- 
mgB, SpCtRRRA. 421 FSupp 1061 
Nature of accounts 

U S —Matter of Penn Cent Transp Co. C C Pa. 570 
F2d 1189 

The Rail Act precludes a court from 
attempting to terminate a reorganiza¬ 
tion proceedmgs on the ground that a 
''reasonable time" for reorganization 
has been exceeded, and also requires 
the court to assume that a reorganiza¬ 
tion which is completed in accordance 
with, and m the time span contem¬ 
plate by, the Act will be "success- 
ful."39*» The court is also under an 
obligation not to permit the implemen¬ 
tation of the Rail Act according to its 
terms to be frustrated.®®^® However^ 
within the precedmg lunitations, it is 
the continumg obligation of the court 
to attempt to msure that the best mtei^ 
ests of the estate and the parties to the 
reorganization are not unnecessarily 
jeopardized, and to avoid intentional 
enlargement of eventual Tucker Act 
claims.”'^ 

39w41. U S.—In re Penn Central Transp. Co, DjC 
Pa, 395 FSupp 567 

d9A2, US—In re Penn Central Ttenqp Co, DjC 
Pn, 395 PSuppu 567. 

39A3. Ua—In re Few Oeatnl Ttetbp, Co. D.C 
Pa., 395 FSupp. 567, 

Remndfan of creAtorf 

U3-Matter of Ann Aibor R, Go, DCMicb. 414 
FSupp 812 

The Rail Act supplements the proce¬ 
dures of the Bankruptcy Act by provid¬ 
ing for the creation of a new operating 
company, caQed Conrail, whi^ is to 
take over ownership and operation of 
those portions of llie rail pfopeirties to 
be designated by the Umt^. States 
Railway Association (USRA), the plan¬ 
ning agency create by tiie Rail 
Act®^®® The Rail Act provides for 
tinancing durmg the period from the 
enactment of tile Act to the convey¬ 
ance to Conrail; in essence, it j^vides 
for grants to bankrupt raihoaos to m- 
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sure that such carriers are not forced 
to terminate rail operations for lack of 
cash.”^ Also, the Rail pro¬ 

vides funds to upgrade the rail proper¬ 
ties which are to be conveyed to ^n- 
rail.'®^ 

39.44k U S —^In re Penn Central Transportation Com¬ 
pany, D C Pa, 395 F Supp 567, 569 

Invaston of lien escrow ftinds 
U S —Matter of Ann Arbor R Co, D C Mich, 414 
FSupp 812 

**Incenti?e prices** 

U S —Neiw York Dock Ry v Consolidated Rail Corp, 
SpCtRRRA, 434 FSupp 1245 

Linbilities 

U S —Matter of Ene Lackawanna Ry Co, 643 F 2d 
1227 

39.45. 43USCA § 723 

39.45. U S —In re Penn Central Transp Co, D C 
Pa, 395 FSupp 567—In re Centr^ R Co of 
New Jersey, CANJ, 521 F2d 635—Matter of 
Penn Central Transp Co, D C Pa, 402 F Supp 
127 

Regnlationg as to subsidies not fsaally insalid 
US-Com of Pa V ICC, CA. 535 F2d 91. 175 
USAppDC 263, cert den 97Sa 99. 429 US 
83A50LEd2d99 

Accumulations not justified 
U S —Matter of Penn Cent Transp Co, D C Pa, 419 
FSupp 1373 

Loon agreementi with ConRafl 
US—Matter of Central R Co of N J. DCNJ, 425 
FSupp. 1055 

**Cash and other current assets** 

U S —Matter of Ene Lackawanna Ry Co, C A Ohio, 
563 F2d784 

39.47. 45USCA § 725 

39.48. US—In re Penn Central Transp Co, DC 
Pa, 395 FSupp 567 

The Rail Act provides for the estab¬ 
lishment of a special court, with speci¬ 
fied functions and powers.^’^ Wlule, 
the Rail Act gives to such special court 
all of the powers of a reorganization 
court, the special court's jurisdiction is 
limited to all judicial proceedings with 
respect to the final system plan.” In 
event, the powers of a reorgan^ 
tion court may not be exercised with¬ 
out regard to the Rail Act”^^ The 
right of appeal depends on the provi¬ 
sions of the Rail Act,”*^ and the app^ 
late authority of the special court is 
limited to review of the orders entered 
with respect to the final system 
plan.”-®^ 

39.49, U&—In re Litigntwa Under Regioul Rail 
Reoffuuation Act of 1973, JudLPan Molt lit 373 
FSupp. 1401—CaMolkiated RaU Gorp v Hinds, 
SpORRRA, 512 FSupp 1331-CQiisohdated 
Rail Corp v Ddiwaie and Hudson Ry. Co,. 
SpORRRA., 543 FSupp 1079. 

Special Court not deprived of Jnriidiction 
U.S—In re FCnn Central Tiunsp Co, Sp Ct RJUR A, 
384 FSupp 895 

P ower to tasne iqlnnctioiu 

U.S—Consolidated Rail Corp v State of HI, Sp Ct R 
RRJk, 423 FSupp 941, oert den. 97 SO 1111, 
429 Ua 1095, 5t LEd.2dS42 


Intervention in valuation proceedings 
US—Matter of Valuation Proceedings Under 
§§ 303(c) and 306 of Regional Rail Reorganization 
Act, Sp OR RR A, 425 FSupp 266 

Jurisdiction lacking 

US—Stratford Land & Imp Co, Inc v Blanchette, 
SpCtRRRA. 448 FSupp 279—International 
Broth of Teamsters, Local 732, IBT v Southeast¬ 
ern Pennsylvania Transp Authority, SpCtRR 
RA. 539 FSupp 1222 

Exclusive jurisdiction 

U S — Leibitzke v Consolidated Rail Corp, D C Ohio, 
532 FSupp 831— Consolidated Rail Corp v Penn 
Central Corp, SpCtRRRA, 533 FSupp 1351 
39.50. U S —In re Penn Central Transp Co, D C 
Pa, 395 F Supp 567— Matter of Reading Co, 
DCPa, 413 FSupp, 54 
Burden of proof 

U S —Matter of Regional Rail Reorganization Proceed¬ 
ings, Sp Ct R R R A, 421 F Supp 1061 
Stsnding to challenge shown 
U S —Brown v ConsoUdated Rail Corp, D C Ohio, 422 
FSupp 1251 
Evidence 

U S —Coleman v Consolidated Rail Corp, D C Ohio, 
449 F Supp 621 

3931. U S —In re Penn (^tral Transp Co, D.C 
Pa, 395 FSupp 567 

Emoinmg proceedings in another court 
US—In re Penn Coitral Transp Co, CAPa, 520 
F2d 1388 

Usual standards of reorganization court not 
eliminated by Rail Act 

U S —^Matter of Penn Central Transp Co. D C Pa., 
400 FSupp 920 

Court should consider general conceni Of Con¬ 
gress 

U S—Matter of Penn Central Transp Co, C APa, 533 
F.2d 1347 

Matters considered in valuation proceedings 
US—^Matter of Valuation Proceedings Under 
§§ 303<c) and 306 of R^onal Rail Reoieganization 
Act, SpQRRRA. 425 FSupp 266—Matter of 
Valuation Proceeduigs Under Swtions 303(c) and 
306 of Regional Rail Reorganization Act of 1973, 
SpCtRRRA, 531 FSupp 1191, 

3932. U S— In re Poon Central Transp C!o, Sp Ct 
RRRA, 382 FSupp 453 

No standing to appeal 

US—^In re Penn Central Transp Co„ CAPa, 508 
F2d270 

Orders appealable 

U S —Matter of Penn Cent Transp Ca, CAPa, 570 
P.2d 1189 

3933. US.—In re Penn Central lYanap. Co, DC 
Pa, 395 FSupp 567 

Order vacated 

U S.--4tfatter of Penn Central Transp Ca, C A Pa, 533 
F,2d 1347, 

Order affirmed 

U.S—Matter of Penn Central Transp. Co, C APa, 533 
F2d 1347 

Appeal meot 

U.S.—Matter of Penn Central Transp. Go, CAPa., 533 
F2dl347 

Conrt of Appidf had jurisdiction 
DC^-Oom. of Pa. V LCC^ CXA, 535 F.2d 91, 175 
U3App,DC 263, oert deb 97 S,Ct 99, 429 U.S 
m 50LJSd.2d99 

Effect on Tucker Act The legislft- 
tive histoiy of the Bail Act does not 
support the argvunwt that the Aet 
should be construed'to withdraw the 
Tttclcer Act lem^ of interest-holders 
in railroads subject to reorganuatiou 
under the Rad Act,^ and, in tact, the 
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Tucker Act is available as a protection 
to railroads m reorganization coming 
under the Rail Act as a remedy to 
msure payment of a "fair and eq¬ 
uitable consideration” for any "convey¬ 
ance taking” or "erosion takmg” there¬ 
under ” ” Under a 1976 amendment to 
the Rail Act,”^® the fact that the trust¬ 
ees of a railroad m reorganization are 
given discretion to initiate proceedmgs 
to afford the court an opportunity to 
evaluate the abihty of the raihroad to 
contmue its efforts to reorganize on an 
income basis does not render the Tuck¬ 
er Act remedy mapphcable.”^ 

3934. US—T O F C. Inc V u S, 683 F2d389, 
231 a a 182 

**Erosion taking** of property 
U S —Blanchette v Connecticut General Ins Coipora- 
tions, Pa, 95 SCt 335, 419 US 102, 42 LEd2d 
320—In re Penn Central Transp Co, C A Pa, 520 
F2d 1388 

3935. US—In re Bnc Lackawanna Railway Co, 
DCOhio, 393 FSupp 352— T O F C, Inc v 
U S, 683 F2d 389, 231 Qa 182 

3936. 45 use A § 717(b) 

Continuation of pension benefit plans 

U S —Matter of Regional Rail Reorganization Proceed¬ 
ings, Sp Ct R R R A, 421 P Supp 1061 

3937. US—In re Ene Lackawanna Railway Co. 
DCOhio, 393 FSupp 352 

Other matters with respect to the 
Rail Act have been adjudicated by the 
courts”” 

3938. Obligations prior to conveyance to Con- 
rail have prionty over taxes 

US—Matter of Reading Co., DCPa, 2 BR 724 
Salary claims of employees 
US—Matter of Penn Cent Transp Co, CAPa, 625 
F2d 1112, 

Snccessorship doctrine with regard to nonmone¬ 
tary rdief not prednded 
U a—Howard v. Penn Cent Transp Co, DCObia 87 
FR.D. 342. 

Assignment of rolling stock and egnlpment 
U,$—Consobdated Rail Coip v. Penn Central Coip, 
SpCtARRA, 543 FSupp 457, 

Termination or severance of employees 
US—United Transp Union v. Consobdated Rad 
Coip, Sp CtiARJUA, 535 F.Supp, 697, cert deo. 
102 Sa 2960, two casm, 457 US 1133. 73 
LEd2d 1350 

Aibitratlon 

US—Local 194 C ft T, United Transp Umon v 
Consobdated Rad (^oip, C AIndL, €J2V7d 621. 

Wage strncture 

US—Hinds v, Consobdated Rail Oorp. SpCtRJR. 
AA, 518 F.Sui>p. 135a otet den 102 aa 1007, 
454 US 1145,71 LEcL2d298 
Disability allowances for dasses of employees 
U a—Kinds Vt Consolida te d Rad Ootp., SpCtRJR 
R A. 518 FSuppi 1350, oert den 102 SCt 1007, 
454 U3. 1145, 71 LE<L2d 29a 

§ 348. In General 

pme882 

16, Ua—CJLS. gaoted is Moeoim Faa IL Go v. 
Ster Gkty Oiavel Ca, DCAik., 452 F3ii|ip 48a 
485, aflO, CA., 592 FJd 455. 

UakH-nuiseU V. Oty of Idaho 
ldaho466 

SGr-AJmaaderv.Smbeaid AkUaeR. Cat71 SE.24 
299, 221 SC. 477 
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17. Mus.*-Illinoi8 Cent R Go v. Pigott, ISl So 2d 
144, 2S4 Miss 429 

19. US —Fort Dodge, DM & S Ry Co v Chicago 
Great Western Ry. Co, C A Iowa, 197 F 2d 886 

§ 349. Railroad Holding Stock or 
Bonds of Another Rail¬ 
road; C!!ontrol 

Library References 
Railroads <^256. 

page 883 


§ 356. — Injuries to Employees 

29. Ga*—Georgia R ft Banking Co v Fulmer, 65 
SE2d 636, 84 GaApp 101 

page 889 

33. US•—Durham v Southern Ry Co, D,C Va, 256 
FSupp 879 

34. Tex—Atchison, T ft SF Ry Co v Smith, 
OvApp, 563 SW2d 660, err ref no rev err 

§ 364. Railroad Allowing Use of 
Road by Another 
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23. Tex—Missoun Pac R Co v Southern Pac Co, 
OvApp, 430 SW2d 90(^ err ref no rev err 
cert den 89Sa 1630,394US 1013,23L£d2d 
39 

Wis —C JJS. cited m Huck v Qucago, St P, M ft O 
Ry Co, 114 NW2d 811, 813, 16 Wu2d 466 

24. US —CJ.S dted In Chicago, RI ft P R Co v 
Chicago ft NW Ry Co, C A Iowa, 280 F2d 
110, 117, cert den 81 S a 378, 364 U S 931. 5 
LEd2d 364 

26. Wis—Huck V Chicago, St P, M ft O Ry Co. 
92 NW2d 352, 5 Wis 2d 130 


41. U S —Atlantic Coast Lme R Co v Shields, C A 
Ala, 220 F 2d 242, revd on oth grds 76 S Ct 
386, 350 US 318, 100 LEd 364 
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209 F2d 422 
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76 Anz 317. 

Ga—Gnggs v Louisville ft N.R Co, App, 185 SE2d 
546, 124 Oa.App. 629 
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Ohio—Co-qpenUive Legislative Committee of Transp. 
Brotbedioods and Broth of Mamtenanoe of Way 
Emp. V. PuUic Utilities Cemuniasum, 205 N.E2d 
919, 1 Ohio St,2d 187. 

*^Retiiniliig** construed in relation to helper lo¬ 
comotives 

Aria—State v Atofaison, T. ft RF. Ry. Oo., 307 PJd 
908, 82 Ariz 12 

Provision held liuqipUcable to dtcsel locomothe 

Nev -xSoutheni Pac Co v DlokerBon, 397 P 2d 187,80 
Nev. 572. 
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16. Tex—RalbW CbnuMon of Ibx. V Chicago, 
RL ft P,R, Co, 291 RWAl 796, acr. 

ref, 

18. Fireman on dfeaei l ayam t he 

Ohio—Akron, OsatOb ft, YomenlqWn R, Oo v Public 
Utilities Oommissioa, 224 M2d 169, 9 Ohio 
Misix 183 

29L 

vioe Commuiion, 263 N.E2d 292, 147 ImLApp. 
652. oect dea 92 EQ 961, 405 U.R 923^ 30 
tBd.2d 794. 

OipwiriiMM Md wrt tt «owtiM* 

y. Mmmdlh St ^ k MMJ. 



74 CJS 75 


page 957 

30. Statote held mapphcable to tractor-like 
fchicle 

01 uo->OH>perative legislative Committee of Transp 
Brotherhoods and Broth of Mamtenance of Way 
Emp V Pubhc Utilities Commission, 202 NE2d 
699, 177 Ohio St 101 

34* Wis —State v Mmneapolis, St P & SSMR Co, 
106NW2d 320, 12 Wis2d21 

35. Miss —Brotherhood of R R Trainmen v Ilhnois 
Cent R Co. 138 So2d 908, 243 Miss 851 

Nw—Western Pac R Co v State, supra, n. 2 

§ 402. -Station Agents 

Library References 
Railroads 225, 226, 280. 
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41. Miss-Mississippi Pubhc Service Commission v 
Ulmois Cent R Co, 236 So 2d 425 

Snbftitiidon of mobile agency service 

Va—Chesapeake ft O Ry Co, v State Coip Commis- 
sum, 252 S,E2d 304, 219 Va 819, 

47. Necessity of proof 

OkL—St Louis-8an Francisoo Ry v State, 271 P2d 
338. 

49. Va—Norfolk ft W Ry. Co v Com, 207 SE2d 
883, 215 Va 214 

50. Mont—CJ.S. qaoted at Imsth In Qtnsens of 
Stringer v Oulf, M ft O.R. Co, 90 So 2d 25, 30, 
229 Min. 1 

52. Mbs—Mississippi Public Service Commission v. 
nimois Cent R Co, 108 So.2d 373. 233 Miss 
46—Illinois Cent R.R v Town Goodman, 173 
SoOd 116, 232 Mist 297. 

53. Ariz—Arizona Corp COmmisaion v. Southern 
Fsc. Co, 330 P2d 765, 87 Anz 310. 

Ky,—Com ex tel Ky R Commission v. Illinois Cent 
R Co,, 3S8SW2dS33. 

54* Miss—Illinois Cent R.R. v. Town of Goodman, 
173 So 2d 116, 232 Miss. 297, 
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56. Neb.—Chicago, B ft QR, Co. v. Keifer, 69 
N.W2d 541, 160 Ndb 168 

58. Tex.—Musoun-Kansaa-Texas R. Co. of Tex. v, 
Fowler, Civ.App*, 290 $.W 2d 922, err nf, no rev 
en. 

63. Ohio—New York Cent R Go. v Public Utilities 
OommiBsioii, 171 NE2d 503, 171 Ohio St 365 

64v Pa—Pennsylvania R. Co v. Penn^lvania Pubhc 
Utddy Gonunimon, 178 A.2d 856, 197 Fa.Super 
382. 

Tex,^-TMisaaiirHKanias->Texas R. Ca of Tex. v. Fowler, 
QvApp., 290 S.W.2d 922, err. leC no lev err— 
Cay of Jeflfafaoa v. RaUioad Commissioii, Qv 
Ap^ 453 S.W.2d 9Q6, err. ref. no rev, err—Rail¬ 
road Commiasioo of Tn* v. Southern Pac. Co, 
Qv454 S.W.2<1 853 

CommieiioB hag JmriadictliHi^ etc. 

(2) other mattena 

Mm—vainge of Myrde^ Union County v St Louto- 
San PriuiaBCO Ry. Cq^ 121 SoM 717, 239 Miss 
iia 

Ap p H c atta i to diMoatimie not one for nUef 
from ahaolnte tey 

ArhE.—Ariudiiv Cbip. Oommiwion v. Soudma Pac, 
Cov 350 PJd 765, 87 Ar^ 3ia 

Pan I fWwainhy of Woodstoo v. Staia Oorp. Oooh 
M ori, 333>Jd306i IN Ran, 747, 

I7an tdlnoiiri'Tin R* Co. y flNafaOoip Connaleridii, 
490 P 2d 76?, 205 Ran. 6ka 
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67. Miss—^Village of Myrtle, Union County v St 
Louis-San Francisco Ry Co, 121 So 2d 717, 239 
Miss 110 

Denial of apphcation for discontumance held 
unreasonable 

La —Texas ft N O R Co v Louisiana Public Service 
Commission, 106 So 2d 438, 235 La 973—Kansas 
City S Ry Co V Louisiana Pubhc Service Com¬ 
mission, 161 So 2d 75. 245 La 769 
N H —Boston v M R R v State, 148 A 2d 652, 102 
NH 9 

Tex —Railroad Commission of Tex v Southern Pac 
Co, Ov App, 454 SW2d 853 

Findings held reasonable 
Kan—Mtssoun-Kansas-Tcxas R Co v CityofSavon- 
burg. 348 P2d 1015, 186 Kan 120 

Granting disconthinance held reasonable 
Kan —^Missoun-Kansas—T»as R Co v City of Sa- 
vonbuig. 348 P 2d 1015. 186 Kan 120 
Neb—Application of Chicago, RI ft PR Co, 101 
NW2d 448, 169 Neb 867 

Tex—City of Jefferson v Railroad Commission, Qv 
App, 453 S W 2d 906, err ref no rev, err 

Dnty to view entire picture with long range 
consideration 

La—nimois Cent R Co v Lomsiana PuUic Service 
Commission, 125 So 2d 159, 240 U 769 

68. Ark —St Louis Southwestern Ry Co v Arkan¬ 
sas Commerce Commission, 449 S W 2d 198, 247 
Ark 1044 

Evidence held snlBdent 

(1) Ala—Alabama Pubhc Service Commission v 
Western Ry of Ala, 89 So 2d 64, 264 Ala 619 
La—Texas ft NO.R Co v Louisiana Public Service 

CommissiOD. 141 So 2d 366, 242 La 1063 
Tex—^Railroad Cmnmission of Tex v St Louis South¬ 
western Ry. Co, Ov App, 474 S.W.2d 19 
Utah—Los Angeles ft SLR Co v Pubhc Service 
Commission, 240 P.2d 493,121 Utah 209, mod on 
oth. grds and xtk den. 253 P2d 335, 121 Utah 
217, 

Va—Pennsylvania R Co v Com ex rd State Corp 
Commission, 79 S E 2d 607, 195 Va 538. 

(2) N.C —State ex zei Utilities Commission v Atlan¬ 
tic Coast Line R Co, 69 lE2d 502, 235 NC 273 

<3) As to other matters. 

Ariz—Arizona Corp Commission v Southern Pac 
Cq„ 350 P2d 765, 87 Anz 310 
Ark—Qty of Caraway v, Arkansas Commerce Com¬ 
mission, 453 S W 2d 722. 248 Aik 765 
Kan.—Mtssoun-Kansss-Texsa R. Co v Qty of Savon- 
buxg, 348 P 2d 1015,186 Ran 120—Community of 
Woodston v. State Corp. Commissioii. 353 P2d 
206, 186 Kan 747—Missouri Pac R Co v State 
Corp Oonunisiion, 470 P.2d 767, 205 Kan 610 
Ky—Com ex rel Ky. R Commission v Dlmois Cent 
R. Co„ 358 SWJd 533 

Lar-Texas ft N.OJL Co V Louwana Pubhc Service 
Commission, 130 So 2d 398,241 La 635—Texas ft 
Pac Ry Go V. Lomsiana Public Service Comnus- 
sion, So.2d 315. Pac Trsn^ Go v Lo ms ia n a 
Public Service Cmtimiswon, 309 so 2d 315 
Miss.—Village of MJyrtk^ Umon County v St Louis^ 
San Franebop Ry 06., 121 8o,2d 717, 239 hfiss. 
110 .' 

Nsb.—AppSoatioo of C h icago ^ ILL ft R. Ca/ 101 
K.W.2d44B,16i^m N7 
Qhto-fW Yoik Cwt R. Gou V. Fnblb Ut^^ 
qriM m V(MM Gftio St 365 

Pe*r*4tydal4MMook Pennayivaiiia 

PtM Utihty CmwmiuwoB, 98 A.2d 481, 173 Pa. 
Snpty* 380 

'IW—Co of Tex. v Fowler, 
OvAppv, 290 S,WJd 932, err. ref no rev. prr. 

EvIdeBeg lyy ld fagofflcftnit 

(1> Mbs^-G|tizmis of Stringer v. OuK M. ft OJl 

Ox, 99 SoJd 23,32^ 1-4MM 

viob G^kndriMlott v 'SOttthere Sy Ox, 136 So 2d 277, 


RAILROADS §402 

Page 961 

243 Miss 197—Bhiuns Cent RR v Town of Good¬ 
man, 173 So 2d 116, 252 Miss 297 
Mo—State ex rel Wabash R Co v Pubhc Service 
Commission, App, 379 S W2d 206 
N C —State ex rel UtihtKS Commission v Atlantic 
Coast Line R Co, ISO SE2d 386, 268 NC 242 
Pa—^Reading Co v Pennsylvania Pubhc UtUity Com¬ 
mission, 132 A 2d 701, 184 Pa Super 232 
Error to deny apphcation where change Justified 
Pa—Readmg Co v Famsylvama Pubhc Utihty Com¬ 
mission. 159 A 2d 61, 191 Pa Super 635 
Burden of proof 

Kan —Community of Woodston v State Corp Com¬ 
mission. 353 P 2d 206, 186 Kan 747 
Miss—Illmots Cent RR v Town of Goodman, 173 
So 2d 116, 252 Miss 297 

The courts have passed upon the 
propriety of considering particular evi¬ 
dence.**^ 

68.5. Evidence held properly considered 
Kan —Missouri-Kansafr-Texas R Co v CityofSavon- 
burg, 348 P2d 1015, 186 Kan 120 
Ky —Com ex rel Ky. R Commission v Ulmois Cent 
R Co, 358 SW2d533 

Evidence held immaterial 
Kan —Missoun-Kansas-Texas R Go v CityofSavon- 
burg, 348 P 2d 1015, 186 Kan 120 
Pa—Ene Lackawanna R Co v Peontylvaiua Public 
Utility Commistion, 214 A 2d 268, 206 Fa Super 
523 

69. Mbs— Otizens of Stringer v Gulf, M ft OR. 
Co, 90 So2d 25, 229 Miss 1 

Ndh-^Application of Chicagcx B ft QR Ox, 138 
NW2d816,179 Neb. 47a 

Pa—Ene Lackawanna R Co. v Peontylvania Publie 
Utility CoaunusKm, 214 A.2d 268, 206 FaSuper 
323 

Order held not void for Indefiniteneas and dUs- 
crimiiifltion 

Tex—Mri 80 iui-Kansa»->Te»a Co of Tex v Fowler, 
QvApp., 290 aW2d 922t err ref no itv. err 
Order held proper 

Kan—Community of Woodston v State Gmp Com¬ 
mission, 353 P 2d 206, 186 Kan. 747 

70. Pa—New York Cent R Go v. Pennsylvama 
Public Utility CommHwon, 166 A 2d 55, 193 Fa. 
Super 636 
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71. Kan-^fissoun Pac R Go v. State Qnp Comr 
QUasKm, 470 P2d 767,205 Kan. 61Q 

Ky —Com ex rel Keotpeky R. Commiasioo v. Dhnais 
Cent R.Co, 358 SW2d 533. 

La—IRinou Cent R CO. v. Louisiaiia Pubhc SerVioe 
Commissioii, 125 So 2d 159, 240 U 769. 

Mns—Mississippi Public Service Commisiionv lUmois 
Oat R Co, 236S(K2d42S , 

Mo—State td Wabtrii R Go v Pubhc Service 

Corarowwonr App, 379 S W.2d 206 

Flndiagi h sM 

Pa.^-itydat4disadowbcook Qvie AaS'n v. Peansylvaoia 
Pubhc Ubbty Oomroitsion, tapn^ n, 68 

Trial deim 

Anz.—Anzona Oorp. Commasion v Souihehi Pac 
Ca, 350 PJhl 765, 87 Anz. 310 
Adopthm of railroad's aocoontiag fonanla 
La—Texas ft NOR. Oo v Lmdriana Piibhe Service 
OmunmiCB. 130 Sd2d 398, 241 U 635. 

Scope of review 

Ohio—New York Cent R. Co v Piftbo Utilities Conv> 
ndMlbiu 171 NJB.2d 503. 171 Obh St 365 

72. M!88.^Miiiissippi Puhhe Servme Onawnweioii v. 
mmobCeot R.Cd, 108 So 2d 573, 235 Mbs 46 

N C-'fitate ex rel Utdities OdeuaMsawi v. Attention 
Coast LmeR. Op, supea, su 68. 

73. N.C—Sbte etc ml'UhhtBS Compiistioii v Attan- 
tic Coast Line R Obi, supra, n. 68 
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74. Fit— Butler v Cuter, 123 Sold 313 

La—Tejcaa & Pae Ry Co v Looisiana Public Service 
Commission, 143 So 2d 86, 243 La 322 
Mich—Chicago, M,St P APR Co v Michigan 
Public Service Commissioii, 254 NW 2d 39, 74 
MichApp 678 

Mus—Mississipin Public Service Commission V Ilhnois 
Cent R Co. 108 So 2d 573, 235 Mus 46—Illmou 
Cent RR V Town of Goodman, 173 So2d 116 

75. Ind —Public Servioe Commiasion v Chicago, I A 
L Ry Go, 132 NE2d 698. 235 Ind 394, reh 
den 134 NE2d S3, 235 Ind 394 

Kan —^Missoun Pac R Co v State Corp Commission, 
470 P 2d 767^205 Kan 610 
La—Texas A NOR Co v Louinana Public Service 
Commusion, 130 So 2d 398, 241 La 635 
Mich—Chicago, M,St P APR Co v Michigan 
Public Service Commission, 254 NW2d 39, 74 
MidiApp 678 

Minn —State v Chicago ANW Ry Co,75NW2d 
411, 246 Mum 403 

Mus—Musutippi Public Service Commission V lUuiois 
Cent R Co. 108 So2d 573, 235 Mus 46 
Pa —Ene-Lackawanna R Co v Pennsylvania Public 
Utility Commusion. 198 A 2d 383, 202 Pa Super 
Sll 

Efidence held suffident 

La—Louisiana A A Ry Co v Louisuma Public Ser¬ 
vice Commission, 124 So2d 899, 240 La 658 
79. Neb—Chicago. B A QR Co v Keifer, 69 
NW2d 541, 160 Neb 168—Apphcation of Mis- 
sounPac R Co.l26NW2d 679. 176 Neb 501 
Old—Mttsoun Pac R Co V State, 563 P2d 1179. 
Pa—Readmg Co v Pennsylvania Public Utility Com- 
munon, 169 A 2d 587, 194 Pa Super 636-Read- 
ug Ca V Pennsylvania Pubbe Utility Commission, 
169 A 2d 59a 194 Pa Super S77-New York Cent 
R. Co* V Pennsylvania Public Utility Commusion 
182 A 2d 251,198 Pa Super 458—Bn&-Lackawan- 
na R Co V Pennsylvania Public Utility Conunis- 
non 198 A2d 383, 202 FaSuper Sll 

Orden hdd bicoiielste&t with findingB 
Ftit—Readnig Go v Pennsylvania Pubhe Utility Oom- 
muuon. 159 A 2d 61, 191 Pa Super 635 

SnrpliiaiiRe 

hod—Public Servioe Commission v Chicigo, 1 A L 
Ry, Co, 132 N£2d 698, 235 Ind 394, reh den 
134N.E2d 53,23SInd 394 

In such case, it has been held, the 
judgment of the court should contam 
an order remanding the case to the 
Gommission for fu^er proceedings, 
since only the commission has authori¬ 
ty to grant the relief requested by the 
railroad.” 

M. Ark—Aikanm Cbrnmerce Commusion v St 
Lonu Southwestern Ry. Ca, 448 S W 2d 95a 247 
Ark 1031 

01—nhiiott Cent R Co v niuioh Commerce Com- 
iniinoii.32NE2dl46,37SIU S8S. 
nd—Pubhe Servioe Commusion v. Queaga L A L. 
Ry Co, 134NJBJd53 

A—MusounPac R Ca v Lottuuma Public Servioe 
Commusmii, 128 So.2d 644, 241 La. 242 
1C—State ex rel UtUitiea Commnmon v Atlantic 
Coast Lme R. Co, 72 S.B.2d 739, 236 NC 337 

hnae ii condithMS 

I— Oulf, C A SP By Ca V. Louttuoa PuNic 
Semoe Commission, 143 8o2d 75, 243 La 29a 
L Tex—Rathoad Commusion of Tex. v St Lotus 
Southwestem Ry. Ca, Civ.App, 474 S.WJd 19 

(3) Other cases ^*"^*""* 

•—Louisiana A A Ry Co v Louisiana Pahfao Sei^ 
vtoeCommunon. 124Sa2d 899.240 U 6S8-llh- 
nouCent R. Co v I ouisiaiui Wbc Servioe C(Hta> 
ntision, 125 So 2d 159, 240 La. 769 


Tex —Missoun-Kansas-Texas R Co of Tex v Fowler, 
OvApp, 290 SW2d 922, err ref no rev err 

Necessity of record 

Ind—^Public Service Commusion v Chicago, I A L 
Ry Co, 132 NE2d 698, 235 Ind 394, reh den 
134NE2d 53. 235 Ind 394 
Function of court 

Ky—Railroad Commission v Chesapeake A O Ry 
Co, 490SW2d 763 

Mmn—State v Chicago A NW Ry Co. 75 NW2d 
411, 246 Minn 403 
Evidence held sufficient 

La —Texas A Pac Ry Co v Louisiana Public Service 
Commusion, 124 So 2d 902, 240 La 669 
Mmn —State v Chicago ANW Ry Co,75NW2d 
411, 246 Mmn 403 
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82 Anz—Arizona Coip Commusion v Southern 
Pac Co, 350 P2d 765, 87 Anz 310 
Nd)—Chicago, B A QR Co v Keifer, supra, n 
56—Application of Chicaga RI APR O), 101 
NW2d 448, 169 Neb 867—Application of Mis¬ 
souri Pac R Co. 126 NW2d 679. 176 Neb 
501—Apphcation of Chicaga B A Q R Co. 138 
NW2d816. 179 Neb 470 

83. Anz—^Arizona Corp Commusion v Southern 
Pac Co, 350 P 2d 765, 87 Anz. 310 

Neb—Application of Chicago, RI APR Co, 101 
NW2d 448, 169 Neb 867—Application of Mis- 
soun Pac R Co, 126 N W 2d 679, 176 Neb 501 

84. Tex —Musouti-Kansas-Texas R Co of Tex v 
Fowler, Qv App, 290 S W 2d 922, err ref no rev 
err 

87. Fla —CJjSL quoted at length m Butler v Carter, 
123So2d313, 315, 316 

Kan —Missoun-Kansas-Texas R. Co v Qty of Savon- 
burg, 348 P 2d 1015, 186 Kan 120 
La.— CJ S quoted at length m Texas A N 0 R Co v 
Louisiana Public Service Oimmusion, 106 So 2d 
438, 441, 235 U 973—05.8. dted in Railway 
Exp Agency, Inc v Louisiana Public Service 
Onnmission, 145 So 2d 18, 3a 243 La 518 
Miss —Mississippi Public Service Commission v Illmou 
Cent R Co, 236 So2d425 
Neb —Application of Missoun Pac R Co, 126 N W 2d 
679, 176 Neb 501 

Pa—Ryoal-Meadowbrook Ovil Ass’n v Pennsylvania 
Public Utility Commission, 98 A 2d 481, 173 Pa 
Super 380 

Right to discontinue agency held shown 
La—Illmou Cent R Co v Louisiana Pubhe Service 
Comnuswon, 125 So 2d 159, 240 La 769—lUinou 
Cent R Co v Louisiana I^blic Service Commis¬ 
sion, 127 So 2d 178, 241 La 1—Texas A NOR 
Go. V Louisiana Public Service CommissioD, 130 
So.2d 398, 241 U 635* 

Fa—Pennsylvania R. Co v Pennsylvania Public Utility 
Comndssion. 132 A 2d 887, 184 Pa Super 228 

88. Am—Arizona Commission v. Southern 

Pac Cp., 350 P,3d 765, 87 Anz. 310 

Kan —Musouiir-Kaiuas-'Texas R Co v QtyofSavon- 
buig, 348 P2d 1015, 186Kaiu 12(>-Missomi Pac 
R, Co V State Corp Commission, 470 P 2d 767, 
205 Kan 610 

La*—minou Cent R Ca v Looiiiiiia Public Semoe 
Communoii, 127 So ad 178, 241 La 1—Texas A 
NOR Co v Loaimna Public Service Cominis- 
aion, 130 So 2d 398,241 La. 635-Texas A KOR* 
Co V Lonmana l^lic Servioe Commfasibn, 136 
So2d 382, 242 La 349^TexM A P. Ry Co v. 
Louhtana Pubhe Service Comniissioa 136 So 2d 
385.242 La. 3S7-CJB. eftsdin Texas A N04L 
Ca V Loidusna Public Service Oomnusdoo, 135 
86^268,27a 242 La 191-TBxas A Pao By Ga 
V Louisiana Public Servioe ComimsifaB, 143 So 2d 
86, 243 U* 322 

NM-MatteroTMInouriFac R. Co, 605P*2d 1152, 
93NM753 

Pa--Now Yodt Qent. H Ca v, PemuyKania Pubho 
Utihtir bwimisdqu, 166 AJd 55^ 193 paSnpea. 
636—Ene-Leokawaapa ll Co PemuylviiBia 
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Public Utihty Commission, 198 A 2d 383, 202 Pa 
Super Sll 

Wyo—CJ.S cited u Umon Pac R Co v Public 
Service Commusion of Wyoming, 518 P2d 23, 25 
Discontinnance held improper 
Ark—Louisiana A A Ry Co v Arkansas Commerce 
Commission, 360 S W 2d 763, 235 Ark 506 
Pnmanly question of busmess policy 
Kan —Missoun Pac R Co v State Corp Commusioa 
389 P 2d 813, 192 Kan 575 

89. Ark —Louisiana A A Ry Co v Arkansas Com¬ 
merce Commission, 360 S W 2d 763, 235 Ark 506 

La—Southern Pac TTaiup Co v Louisiana Public 
Service Commission, 309 So 2d 315 
Pa —Enfr-Lackawanna R Co v Pennsylvania Public 
Utihty Commission, 198 A 2d 383, 202 Pa Super 
511 

Financial condition 

Pa —Rydal-Meadowbrook Ovie Ass’n v Pennsylvania 
Pubhe Utility Commission, supra, n 87 

90. Ala—^Alabama Pubhe Semoe Commission v 
Western Ry of Ala,, 89 So 2d 64, 264 Ala 619 

Kan—Missoun Pac R Co v State Corp Commission, 
389 P 2d 813, 192 Kan 575 
Pa—Rydal-Meadowbrook Civic Ass’n v Pennsylvania 
Pubhe Utihty Commission, supra, n 87 
Va—Pennsylvania R Co v Com. ex rel State Corp 
Commusion, 79 S.E2d 607, 195 Va 538 
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91. Fla—Atlantic Coast Lme R Co v King, 51 
So 2d 723 

Kan—CJ.S quoted at length in Musoun-Kansaa-Tex- 
as R Co V Dty of Savonbuig, 348 P 2d 1015, 
1021, 186 Kan 120 

La —Louisiana A A Ry* Co v Louisiana Public Ser¬ 
vice Commusion, 124 So 2d 899, 240 La 658— 
CJiJS dted in Texas A Pac Ry Co v Louiaiaiui 
Pubhe Service Commissioa 124 So.2d 902, 90^ 
240 La 669—Illmou Cent R* Ca v Loiiuiaiia 
Public Service Commission, 125 So.2d 159,240 La 
769—Texas A N 0 R Co v, Louinana Public Ser¬ 
vice Commusion, 130 So.2d 398, 241 La 635— 
Texas A P Ry Co v Louisiana Public Semce 
Commission, 136 So 2d 385, 242 La. 357-CJB. 
dted In Railway Exp Age^, Inc v Louisiaiia 
Pubho Semce Cominisnoii, 145 So 2d 18, 32, 243 
La 518—Southern Pac Tnnsp Co v Ixinisiana 
Public Semce Commissioa 309 So 2d 315 
Mus*—Ilbnou Cent R.R v Town of Ooodmsa 173 
So.2d 116, 252 Mus 297 

Pa—Rydal-Meadowbrook Civic Ass’n v Femuylvania 
Public Utility Omnniissioa supn, n 87—Pennsyl¬ 
vania R Co v Pennsylvania Pubhe Utihty Com- 
muttoa 132 A 2d 887, 184 FoSuper. 228-New 
York Cent R Ca v. Pennxylvania Public Utihty 
Commission, 166 A 2d SS, 193 FaSuper. 636— 
Pennsylvania R Co v Pennsylvania PubHc Utihty 
Commissioa 178 A 2d 856, t9f Pa Super, 382— 
Pennsylvania R Co v Pennsylvania Pi]ri^ UtiUty 
Commission, 195 A,2d 83a 202 HJSapof* 402— 
Ene-Lackawanna R Co v Fenotylvania Pubhe 
Utility Commusioa 198 A 2d 383^ 202 Pa.Super 
Sll—Ene Lackawanna R. Co v Pennsylvania 
Public Utility Cornmimioa 214 A 2d 268, 206 Pa 
Super 523 

Flnandfll conditioii not,only fMtor 
(2) Additional taoton enumerated. 

Anz.—Anzona Cerp. Oonmuasion v Southern Pac 
Co., 350 P,2d 765, 87 Aria 310 
Ky—Com exreLKy R Commission v nimoiaGent 
R Ca» 358 S.W,2d 533 

Tliitt neceifairy for perforaunGe of duttof, etc. 
Neb—Application of Cbicaga El A Ca, 101, 
N.W2d 448, 169 Neb 867-Applioation of Mu- 
loud Fan R Co, 126 NW2d 679, 176 Neb 
501—Apphcation of Chicaga B. A Q R Oo, 136' 
NW2d711, 179Neb.489—ApEdioatkmof Chiofr* 
gaB.AQJl Co,138'NW2d8ia mNeh,470 
PcobaUbty of ftitiiro hmMe 
La.-nTexas A Pao Ry Ca v Lo uis ia n a Pubhe Serwee 
commissioa 124 So.2d 9Q2,240 La. 669^Teaas A 
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P Ry Co V Louisiana Pubhc Service Commission, 
136 So 2d 383, 242 La 357—-Texas & Pac Ry Co 
V Louisuma Public Service Commission, 143 So 2d 
86, 243 U 322 

92. Neb—Application of Chicago, B & Q R Co, 32 
NW2d 238, 135 Neb 387—Application of Chica¬ 
go, B A QR Co, S2NW2d 241, 133 Neb 392 
Ps—Pennsylvania R Co v Pennsylvania Pubhc Utility 
Commission, 193 A 2d 830, 202 Pa Super 402 

94m Aru—Arizona Corp Commission v Southern 
Fac Co, 330 P 2d 763, 87 Anz 310 
Neb—Chicago, B A QR Go v Keifer, 69 NW2d 
541, 160 Neb 168—^Application of Chicago, B & 
QR Co, 138 N W2d 816, 179 Neb 470 
NC—State ex id Utilities Commission v Atlantic 
Coast Line R Co, 64 SE2d 272, 233 NC 365 
PS—Pennsylvania R Co v Pennsylvania Public Utility 
Commission, 178 A 2d 836, 197 Pa Super 382— 
Pennsylvania R Co. v Pennsylvania Public Utihty 
Commission, Super, 193 A 2d 830, 202 Pa Super 
402 

CSnuideratioiis in determining if station operat¬ 
ed at profit 

Kan —Musourl-Kansaa-Texas R. Co v City of Savon- 
buig, 348 P2d 1015, 186 Kan 120 
Ky*—Com. ex rel Ky R Commission v Illinois Cent 
RCo., 338 SW2d333 

95. Neb—Application of Chicago, B & Q.R Co, 
supra, n. 92—Application of Chicago, B A Q.R 
Co, supra, n 92^Application of Missouri Pac R 
Co. 126 N W 2d 679, 176 Neb 301—Application 
of Chicago, B AQR Co. 138N.W2d711, 179 
Neb. 489 

Pa.—Erie Lackawanna R Co. v Pennsylvania Public 
Utihty Commission, 214 A.2d 268, 206 Pa Super 
523. 

95. Neb—Application of Chicago, B. AQR Co, 52 
S W.2d 238, 133 Neb 387—Application of Chica¬ 
go E AQR Co., 32 NW2d 241, 135 Neb. 392. 

97, La.—Texas A NO.R Go v Loiushudb Public 
Service Commissioii, 161 So2d 67, 243 U 748 

91 Ineome not nudor eoniidemtion 
(2) Neb—Application of Chicago, B A QR. Co., 
138 N.W2d 816, 179 Neb 470 

L NC—^tateexid Utilities Commission v, Atlanhe 
Coast lineR Co, 69 SE2d 302,233 NC 273- 
State ex rel. Utilities Commission v. Atlantic Coast 
Lme E Ca, 72 SB.2d 739, 236 NC 337. 

Va.—Pennsylvania R Co v. Ooib ex id. State Corp 
Oommissioo, 79 SE2d 607, 193 Va 338 

ww 

2, Lir-Mistoiin PSo R. Oo v Louisuuia Public Se^ 
vice Commission, 128 So2d 644, 241 La 242— 
Texas A N O.R, Co. v, Louisiana Public Service 
OommissMii. 161 So 2d 67,245 La. 748. 

Nab...-AppfiGitioa of Chicago, E A QR Ca, 32 
NW2d 241, 153 Kd> 387—Ap|dioiito of Ghioa- 
to, B A QR. Ok, 52 N.WJd 241, 155 Neb 
392-Apptieatioa of Chicago, E A Q.E Co., 138 
NW.2d816, 179 Neb. 470 

TeK.r-ClJE cM la Raiboid Cbaanissioo of Tex v. 
St Loms Southwestera Ry. Com CtvApp, 474 
S.WAI19.21 

3. DlitaMe wfthoBt it^^ 

La^-Knasaa City E Ry. Go y. Louisiana public Service 
Cbwmiisinn. 161 SbJd 73, 245 La. 769. 

4k Nab-iAapltcat|oo of Chicago RJ A PE. Coi* 
101 N Wjd 448, 169 Htb. 867r-AppEm6oQ of 
Odeito, E A QJL Oix, 138 NWEl 81A 179 
NdK47a 

HJE^-Alattar of liispoiui Pac^ E Cb., 605 P.2d US2, 

UMh-Loa Angelaa A Et4L Cicx V PttSb Satvke 

«llt ikE and idL dnu 853 E2d 3S5f laiUteh 
217. 


§ 404. — Regulation by State or 
by Board or Commission in 
General 

Libraiy References 
Railroads <3=»226 
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18. Statute superseded by later act 

Kan —Missouri Pac R Co v State Corp Commission, 
389 P 2d 813, 192 Kan 575 

23. Miss —New Orleans A N E R Co v Town of 
Heidelbeig, 194 So 2d 866 

24. Power not conditioned on objection or lack 
of objection 

Va—Norfolk A W Ry Co v Com. 207 SE2d 883, 
213 Va 214 

25. Reinstatement of semces 

Kan —Missouri Pac R Co v State Corp Commission, 
389 P 2d 813, 192 Kan 373 

26. Neb —Apphcation of Chicago, B AQR Co, 32 
N W 2d 238, 155 Neb 387-Apphcation of Chica¬ 
go, B A QR Co, 32 NW2d 238, 155 Neb 
392—Application of Chicago, R1 APR Co, 101 
NW2d 448, 169 Neb 867 

27. Mich—Chesapeake A O Ry Go v Michigan 
Pubhc Service Commission, 228 NW2d 843, 59 
Mich App. 88 

28. Wyo —Umon Pac R Co v Public Service Com¬ 
mission of Wyommg, 518 P 2d 20 

29. N M —Southern Pac Co v State Corp v Com¬ 
mission, 414 489, 76 N.M 257 

Evidence sustained findings, etc. 

(2) Other findmgs 

S.C.—Atlantic Coast Line R Ca v Public Service 
Commission, 84 S E 2d 132, 226 S C 136. 

page 966 

32. SC—State ex rd. Pubhc Service Commission v 
Atiantic Coast Lme E Co, 72 SE2d 438, 222 
8.C 266, cert den 73 S.a 727, 345 US 916, 97 
LEd 1350 

35. Evidence sustained finding 

La—Chicago, R1 A PR Ca v Louisiana Public 
Service Commiition, 146 So 2d 161, 243 La. 680. 

§ 406. -Depots and Waiting 

Rooms 

Library References 
Railroads 58, 59, 217, 226 

37. Misa—Mnsmippi Pdbhc Service 'Commission v 
lUmoisCent R Go, 236 So 2d 425. 

NJ—In re Penn Cent. Passenger Station at Newaxk, 
273 A2d 42,57 NJ 400, 

38. SC—Atiantic Coast LmeR Co.v Ppbho Service 
Commlssiott, supra, lu 29 

42. NY--Smith v Lundy, 301 NYS2d 858, 32 
AD2d991 

A statute mahblg the (^t to a metr 
Fopolitsii transportation authority of 
of railroad stations within 
chargeaUd tx> the city has been 
a)iMitrqed aid ajip]^ 

MLS, NY.'-Mktnpplitni 'nui^ Anthony v Qqr 
ef NUW SOI nrSM 249, » (4.VM 197, 
mod. <m elk 217 SXM m 26 MY^ 

U7. an mjsM an. 

'o- ^ « * ■** 

attHuiis asiii iscroiciive 

NY<-MMra,cit<u>'rtU9. AiiOotdy V O^ofNekr 
Ynk, 301 H.YjS.2d 24S, 3Z AiD.2d 197. mod. oa 
ok gakm K£2d MS. 26 M.YJd 307 
K,YA2d 3SZ 
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Cost of llabihty insurance 

N Y —MetFopohtan Trsnsp Authontyv Nassau Coun¬ 
ty, 315 NYS2d 1002, 35 AD2d 739, aiid 271 
NE2d 213, 28 NY2d 385, 322 NYS2d 228 

page 968 

73, Requirement held not complied with 

Miss—Town v Sumner v lUmois Cent R Co, 111 
So 2d 230, 236 Miss 342 

Prospective operation 

Miss—Mississippi Pubhc Service Commission V IUibois 
C ent R Co, 236So2d42S 

page 969 

82. S C—Atiantic Coast Lme R Co v Public Servioe 
Commission, supra, n 29 

84. N C—State ex rel Ubhties Commission v Atlan¬ 
tic Coast Lme R Co., ISO SE2d 386, 268 NC 
242 

98. NC—State ex rd Utihties Commission v Atlan¬ 
tic Coast Lme R Co 130 SE2d 386, 268 NC 
242 

3. Ind -Draper v Evansville, etc, R Co, 74 N E 
889, 165 Ind 117, 119, 6 Ann Css 569 

§ 406. -Station Accommoda¬ 

tions and Facilities in Gen¬ 
eral 

Library References 
Railroads «=»217, 226. 

page 970 

15. US.-US V Pennsylvania R Co D.CPk, 105 
PSupp 615 

Okl —St Loms-San Fnmciaco R Oo v Stata 515 P 2d 
233 

17. CHcl—St Loms-San Francisco R Oo v Stata 
515 P 2d 233 

Consolidating two stations 

Fla.—Atiintic Coast Lme E Go v Kmg, 135 So2d 
201 

18. Neb.—Chicago, B A QE Ca v. Keiftr, 69 
N W 2d 541,160 Neb 16S-Application of Chica¬ 
go, RI A PR Co, 101 NW2d 448, 169 Neb 
867—Application of bbssoun Pac R Co, 126 
N W 2d 679, 176 Neb, 501-nApphcation of Ouea- 
go, B AQR Oo, 138 NW2d 711, 179 Neb 
489^^AppliC8tian of Chicaga B A QE Co, 138 
NW2d816, 179 Neb 470 

Okl —St Louia-^an Francisco R Co v State, 515 P.2d 
233 

§ 408. -Other Facilities 

Library References 
Railroads ^217^ 225, 226. 

page 971 

3E SC—Atiintie Coast LineE Co v. Pubhc Servioe 
Commisnoii, 84 SJ8.2d 132, 226 EC 136 

31. U.S—Wtilmm N. Fenstem A Ca v US, DC 
N.Y,209 FSqpp 613,afiti,CA,317F2dS09. 

pi«e973 

56. U.S—UE V Pennayivaiiia R Oo, supra, n 15 

§ 409. — Abandonment or Dis^ 
continuance of Station 

Library References' 

Reilroads ♦»225, 226. 

.piiae974 

77. La—Missoaii Pac R Oo v, Louisiana Pnbho 
Service Commimon, US 8b.2d 337, 258 La. 243 

Mias.—Village of MyitH Umon Oomtty v St Louisa 
San FTancisoo Ry Co, 121 So.2d 717, 239 Mim. 
110 
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Borden of proof 

U S —State of Me Dept of Tnmsp v IC C, C A. S87 
F2d 541 

Aik —C3»cago. RI & F R Co v Arkansas Commerce 
Gommisnon, 420 S W 2d 917. 243 Ark 661 
S C —State ex rel Pubhc Service Commission v Atlan¬ 
tic Coast LmcR Co. 72 SE2d 438. 222 SC 266, 
cert den 73 Sa 727, 34S US 916, 97 LEd 
1350 

Wyo—Union Pac R Co v Public Service Commission 
of Wyoming, 518 F 2d 17 

Order held unreasonable • 

NH—Boston v MRR. v State, 148 A2d 652, 102 
NH 9 

Order held reasonable 

UJS—Brown v GonsididatedRail Coip, DCOhio, 422 
FSupp 1251 

Neb—Application of Chicago, RI & PR Co, 101 
NW 2d 448, 169 Neb 867 

Efidence held to JnstUy closing of station 
US—People of State of m v ICC. CA. 615 F2d 
743 

La—Missoun Pac R Co v Louisiana Public Service 
CommMBon, 151 So 2d 362, 244 La 175—South¬ 
ern Pac Co V Louisiana I^lic Service Commis¬ 
sion, 222 So 2d 499, 254 La 23 
Old—St Loms-San Francisco Ry Co v State. 486 
P2d734 

Evidence held to Justly continnance of station 
Oa.—Louisville ft N R Co v Georgia Pubhc Service 
Commiasion, 149 SE2d 681, 222 Qa 332 
Mo—State ex rd St Louis Southwestern Ry Cb v 
Public Service Gomimssioni, App, 452 S W 2d 589 
Tex—Raihoad Commisnon v Southem Pac Go, Ov 
App, 468 S W 2d 125, err ref. no rev err 
Wyo—Union pac R Ca v PuUic Service CommissKm 
of Wyoming, 518 P 2d 23 

Order held aihitraiy and cqpridons 
hfisa.^—New (Means ft N E R. Co. v Town of Heidd- 
beig, 194So2d866 

Flndingi held not clearly agsinst prepooderance 
of evidence 

Aik—Chicago, RI ft PR Go v Arkansas Commerce 
Commuatoo, 420 $ W2d 917, 243 Aik 661 

Scope of review 

Mo—State ex id St Louis Southwestern Ry. Go v 
Public Service Ommiaaion, App, 452 SW2d 589 
Wyo—Union Pac R Co v Public Service Commiasion 
ofWyoiiiiiig.518F2d20 

By statute, the comimesion may al- 
low persons to intervene as a party in 
proceedings on a railroad's application 
for discontinuance of stations 

783. Inte r vention by town properly allowed 
Mass—Town of Wihnington v Dqiar tm e n t of Pubhc 
Utlitia, 165 NJB.2d 99» 340 Maas. 432 

Standing to bring action ihowa 

US—Brown v. Conso h da t ed RsQ Goip.DCOhm,422 
FSopik 1251 

§ 410. Switches, Spurs, and Sidings 

78. Pk—Rogoirv Buncher (k>, 107 FLJ 65, nvd 
on oth. gids 151 A2d 83, 395 P» 477, 

W.Va.—CJJS. qMted In Sommervdle v Penn^lvania 
R. Co, 155 SE.2d 665, 869, l5l WVa 709 

80. US—ICC. V Mdnphit Union Station Co, C A 
Tom, 360 F2d 44> cert den 87 &a 66, 385 
yS 830, 17 L.Ed.2d66 

83. Tex.—Southern Pac Tiamp^ Co v, Railroad 
Co m n n aMon of Texas, Civ 592 S,W.2d 74, 
err no rev err 


§ 411 , _ Regulation by State or 
Municipality 

84. US —New Orleans Terminal Co v Spencer, C A 
La,366F2dl60,cert den 87Sa 974, 386 US 
942, 17 L Ed 2d 873 

§ 412. -Regulation by Board or 

Commission 

Library References 
Railroads ^225. 
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91 Ohio—Baltimore ft Ohio R Co v Public Utilities 
Commission of Ohio, 102 N E 2d 246, 156 Ohio 
St 282—Akron ft BBR Ck) v Pubhc Utilities 
Commission, 135 NE2d 400, 165 Ohio St 316 
Pa —Rogoff V Buncher Co, 151 A 2d 83. 395 Pa 477 
93. Minn —Chicago, M.StP&PRCov Chicago 
Great Western Ry Co, 130 NW2d 56, 268 
Mum 500 
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4. Mmn —Chicago, M, St P. ft P R Co v Chicago 
GnaX Western Ry Co, 130 NW 2d 56, 268 
Minn, 500 

11. Must be supported by hearing and evi¬ 
dence 

Ohio—^Akron ft B B R Co v Public Utihties Commis¬ 
sion. 136 N E 2d 400, 165 Ohio St 316 

12. Utah—^Denver ft RGWR Co v Public Service 
Commission, 230 P2d 557, U9 Utah S73 

14. Ga—Southem Ry Co v Georgia Pubhc Service 
Commission, 127 S E2d 12. 218 Oa 157 

15. Minn —Chicago, M,StP&PR(^v Chicago 
Gnat Western Ry Co, 130 NW2d 56, 268 
Mum 500 

§ 413. -Duty of Railroad 

Library References 
Railroads ^216, 225. 

Modem Legal Forms Ch 55, 
Pubhc Utilities. 

page 977 

23. Railroad not required to provide spur 
trade 

US—Miller ft Co of Birmmghamv. Louisville ft NR 
Co.CAA]a,328 F2d73,cert den 84Sa 1648, 
377 US 966, 12LEd2d737 

Doty of reasonable care 

La—Dine Mach Welding ft Metal Works, Ina v 
Dlmois Cent R Co., App, 285 So 2d 808k writ 
den., Sup., 288 So 2d 644. 

page 978 

36. Tciu—Houston Belt ft Tenxunal Ry Co v 5 
Weugarten, Inc, Civ App., 431 SW2d 431, err 
ref no rev eiT 

37. Ky—6 Penm ft Sons v. Southern Ry. Ca, 239 
S.W2d964 

Tex—Houston Belt ft Tennmal Ry Cki, v J. Wemgar* 
ten, Inc, Civ App, 421 $W2d 431, err ref no 
rev err 


page 979 

5L U.S—Missoun Pac. R. Ca v. U.S., CA, 625 
P.2d 178, rdi. den 625 F2d 184 

55. Ahandonmeat aiaadated by statute 

US—New Orieant Xenmnal Co v Spencer, CA.La., 

366 F2dl6aoerC dea.87aa 974, 386 UiR 942, 
17 L.Ed2d 873 

56. Evideiice 

UJS—ICC v.MenophttUnipoSt»hon<b, GATetm, 
360 F2d 44k cert den 87 66, 385 UA 830^ 

]7LEd2d66. 


74 CJS 78 

Parties 

US —CC V Memphis UmonStation Co, C ATenn, 
360 F2d 44k cert den 87 SCt 66, 385 US 830, 
17 LEd 2d 66 

57. US —CC V Memphis Umon Station , C A 
Tenn, 360 F2d 44, cert den 87 SO 66, 385 
US 830, 17 LEd 2d 66 

Burden of proof 

Ill —I Erhchman Co, Inc v Illmois Commerce Com- 
tmasioa, 416 NE2d 721, 48 lUDec 448, 92 01 
App 3d 1091 

§ 414. -Cost of Furnishing and 

Charge for Use 

Library References 

Modem Legal Forms Ch. 65, 
Pubhc Utalities 

§ 416. Tram Service and Accommo¬ 
dations 

page 981 

88. In detenmniiig whether patronage Justifies 
expense, etc. 

(2) Other matters 

Ohio—Detroit, T ft IR Co v Pubhc Utilities Com¬ 
mission, 119 NE 2d 73, 161 Ohio St 317 
82. Old—St Louia-San Franctsco Ry (>> v States 
283 P 2d 519 

90. Statute iaapphcahle to branch lines 
N D —Northern Pac Ry Co v Anderson, 95 N W 2d 
582—Brotherhood of Locomotive Engmeers v 
Miimeapohs,'St P ft SSMJEt Co, 92 NW2d 
650. 

Purpose of statote 

N J —Oty of Bayonne v Palmer, 217 A 2d 141, 90 
NJSuper 245, affd 221 A2d 741, 47 NJ 520 

§ 417. ^ Regulation by State or 

Municipality . 

92. N 3 —City of Bayonne v Palmer, 221 A2d 741, 
47 NJ 520 
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Other statutes pertaining to control 
of train service by municipalities have 
been considered.*®* 

99.5. Mass —Town of Wilmington v Department of 
Public Utilities, 171 NE2d 466, 341 Mhss 599 
1. N.D—CJJS qnoted at loigdi la Chicago, M, St 
P. A P R. Co v Pubhc Service Commisnon, 98 
N.W2d 101, 108 

3. ND.-Clncago, M, St P ft PR Ca v. Public 
Service Commissioa, 98 N.W2d K)L 

§ 41S. -Regulation by Board or 

Commission 

Library References 
Railroads 

18. Neb^*Apphcadon of Chioaga B ft Q.R. Co, 87 
’ N.W 2d 630, 166 Neb 29 

Jurisdictioii, 

NJ—PennayWama R. Ga v. Board of Piibim Ubbty 
Com'n, 93 A2d 339, 11 NJ 43, 

Obio-Oty of CrimriMs v. Yoik Cent R. Co, 
172 NJS2d 138,112 Ohio App. 314. 

page983 

20. Resloriag opemtioB of trabu 
Other esaes 

Ark^—Chamber of CoBUMOoe of Oty of Ubt Sprmga v. 
Chmiiia R.L ft PJL Go, 249 S.W 2d 8.22P Axk. 
631 
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Yoric Cent R Co v Pennsylvania Public 
Utility Commission, 149 A 2d S62, 188 Pa Super 
647 

Tex—Railroad Commission of Tex v Texas & N R 
Co, Civ App • 266 S W 2d 954, err ref no rev err 
2L Mass—^Town of Wilmmgton v Department of 
Public Utilities, 171 NE 2d 466, 341 Mass 599 
Minn— State v Duluth, M & IR Ry Co,75NW2d 
398, 246 Minn 383, app dism 77 S Ct 46, 352 
US. 804, 1 LEd2d 38 

PnUic necessity 

NJ—Pennsylvania R Co v Board of Public Utility 
Com'rs, supra, n 18 

24» Ind—^New York Cent R Co v Public Service 
Commission, 183 NE2d 609, 133 Ind App 680 
Mnm-Stotev Duluth, M &IR Ry Co,75NW2d 
398, 246 Mum 383, app dism 77 S a 46, 352 
US. 804, 1 LEd2d 38 

26. ND.—CJS. quoted in Chicago, M, St P & 
P R Co v Public Service Commission, 98 
NW2d 101, 108 

29. Miss—CJjS dted In Mississippi Public Service 
Com’is V Uhnois Cent. R Co, 67 So 2d 472, 477, 
218 Miss 531 

IMge 984 

U. US-QtyofNcwYorkv US,DCNY., 337 
FSupp 150, op supp 344 FSupp 929. 

La—Chilf, M & O R. Go v Louisiana Public Service 
Commission, 77 So 2d 548, 226 U 952 
Me—Maine Cent R Co v Public Utihties Commis- 
sum, 163 A 2d 633, 156 Me 284. 

Mass—Town of Wilmington v Department of Public 
Utilities, 171 NE2d 466, 341 Mats 599 
Mich—Chesapeake & O Ry Co v Pubhc Service 
Commission, 147 NW2d 469, 5 Mich App. 492, 
afid. 167 N W.2d 438, 382 Mich 8 
Neb.—Application of Chicago, B & QR Ca, 47 
N W 2d 577, 154 Neb. 281—Application of Chica¬ 
go A NW Ry Co., 60 N.W.2d 662, 157 Neb, 
594—Application of Chicago, RI APR Co, 87 
N W2d 616, 166 Neb. 32-^pplicadon of Chicago 
A NW Ry Co. 91 NW2d 312, 167 Neb 61 
Ohio—Oty of Columbus V Public Utilitieg Commission, 
197 NJB2d 340, 176 Ohio St 42 
Okl—St Louis-Ssn Ftindsco Ry Co v State, 486 
PJd734 

TemL-Loiiisvdle ft NR Co v Fowler, 271 S.W2d 
188, 197 Tenn 266 

Whan thspuMk doss not use ths flMUltfss, etc—De¬ 
troit, T. ft LR. Ca V. Public Utihties Commission, 119 
NJB2d73, 161 Ohio St 317. 

CondKiba 

Wtt^-Chy of Frmceton v Pubho Service Commission, 
68 N.W2d 420, 268 Wis. 542. 

IiN«sr JerMy 
(3) Other cases. 

NJ —Application of Central R. Ca of N J, 127 A,2d 
436, 43 N J Super 13—Application of New Voik, 
S.ftWJLCo., 136A.2d 408,25N,J 343-AppU. 
cstm of Delaware, L ftWRR., 136A2d413,25 
NJ, 333—Pennsylvaiiia R. Ca v, Board of Publio 
' Utility Gom'n, 137 A 2d 76^ 48 NJ.Super 216- 
Spria^ V PtaBnaylvania-RMdmg Seashore Lines, 
211 A2d 783, 45 NJ 127—BcoChediood of RR 
Trahupen v. Gentnl R. Ca of N J., 721 KU 735, 
47 KJ. 508-Ciiy or Bsyomie v. Palmer, 221 A 2d 
741, 47 NJ 520—Brotbeitvood oTlLR Ttammen 
V. Oentral R. Ca of NJ, 224 AJd 2A 92 NJSu- 
pw, 466 U nited Transp Union v. state, 271 A.2d, 
9, m NJ^uper. 29a 

MkAr-Ghsiapeaka ft O. Ry Ca v, WdtAm Publio 
SenioaOennniaBioii, 167 NWJd 438,382 Mich 8. 
3R M ft OJL Ca V Louisiana Fubib 

Servieq Oommiidoii. DjCXa, 120 Mqipw 25a 
Mkh^-^^mapeaks ft a Ry. Oa v. Rnblio 

Servioe Commiswon, 167 N.WJd 438,182 Mteh. 8. 
Nft . A pfdioftionof CUcijioft N,W. ly. Oo,sopca, 
a 34 


Pa—New York Cent R Co v Pennsylvania Pubhc 
Utility Commission, 149 A 2d 562, 188 Pa Super 
647 

Order requiring service proper 
Mont—Great Northern Ry Co v Boaid of RR 
Com’rs. 298 P 2d 1093. 130 Mont 250. app dism 
77 Sa 146, 352 US 904, 1 LEd2d 114 

Under statutory contract with state 
N J —Qty of Bayonne \ Palmer, 221 A 2d 741,47 N J 
520 

38. Ind—New York Cent R Co v Public Service 
Commission, 183 N E 2d 609, 133 Ind App 680 

40. Fla—Fbnda East Coast Ry Co v Mason, 177 
So 2d 217 
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41. Pa —Commuters’ Committee v Pennsylvama 
Pubhc Utihty Commission, 88 A 2d 420, 170 Pa 
Super 596 

43. Mich —Chesapeake A O Ry Co v Public Ser¬ 
vice Commission. 147 N W 2d 469, 5 Mich App 
492,afrd 167 NW 2d 438, 382 Mich 8 
Minn —Great Northern Ry Co v Public Service Com¬ 
mission of Mmn, 169 N W 2d 732, 284 Mum 217 
46 Ill—Egan v, Chicago, A A E Ry Co, 153 
NE2d 286, 19 niApp2dl30 
Or—Morgan v Portland Traction Co, 331 P2d 344, 
222 Or 614 

47. Discontinuance of service not mvolvuig 
abandonment 

Ohio—Baltimore A O Rd, Co v Public Utihties Com¬ 
mission, 242 N.E2d 577, 16 Ohio St 2d 60 

49. No contest of order’s validity 

Or.—Moigan v Portland Traction Co, 331 P2d 344, 
222 Or 614 

50. ' ND-Chicago, M, St P A PR Co. v Public 

Service Commission, 98 N W 2d 101 
Tenn —Louisville A N R. Co v Fowler, supra, n, 34 
Order to restore service not anthorized by gen¬ 
eral iiower to make reasonable regulations 
and orders 

Arix.—Southern Pac Co v Anzona Coip Coimnis- 
non, 404 P.2d 692, 98 Arm 339. 
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52. BL—Schiusler v Illinois Commeroe Commission, 
102NE2d 101,410 01 289. 

Mich.—Ghicaga M., St P APR Co v Michigan 
Pubho Sernot Commissum, 50 NW2d 884, 332 
Mich. 291 

56. Mum.—State v Duluth, M AIR Ry. Co, 75 
N,W2d 398, 246 Minn 383, app dwn 77 S a 
46, 352 U.S. 804, 1 L.lB(L2d 38 
N.Y—Delaware ft HR, Cprp v, Publio Service com- 
mkiioii, 136 N Y'SJd 510, 285 AppJHv 326 

Evidence held snflkiettt 
N J —Pennsylvania R Ca v Board of Pubhc Utihty 
Com^ supra, n 18. 

Okl,-Ghicaga R.L ft FR Ca v Stida 281 PJd 172 
Temt-LomsviDe ft NJL Co v. Fbwler, 271 S.W2d 
188, 197 Tenn 266, 

Wis.'-Chicago, M, St P. ft F Ry. Co v. Pubho 
Service Commisskm, 66 N.WJd 35L 267 Wli. 402. 

Etidence hdd tosoWdeat 

Mich—NflSv Yodc Gent R. Co v Michigan Publio 
Seirvioo C^owimWon, 167 NW.2d 364, IS Mich 
App. 69i^« 

67. KsO'-^ LopMia IkimpiieQ Ry Oa v. OMy of 
PSU River, 353 FOd 505,187 Kan. 23. 

Nc b yi' App lic e ti m i of Ch i n ai ft RL ft PJR* Oo.. 87 
K.W2d f316, 146 32. 

ya^^--$QOdintoRy.Cav.Gsm.. 86SJa2d839i 196 Va. 
1686 

69. 016 hgmma8K>-T.ILCa ir. States 230 PJd 
727^204 014*446 
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74, Other orders held not unreasonable 
Neb—Application of Chicago, B ft QR Co, 89 
NW2d 837, 166 Neb 567 

76. Anz—SafTord Chamber of Commerce V Corpora¬ 
tion Commissioii. 303 P2d 713, 81 Anz 226 

Ark—Missoun Pac R Co v Richie Grocer Co, 625 
SW2d 531, 274 Ark 437 

Mass—City of Newton v Department d Public Utih¬ 
ties. 160 NE 2d 108, 339 Mass 535 
Pa—Commuters’ Committee v Pennsylvama Pubhc 
Utihty Commissian, supra, n 41 

Particnlar rule held waived 
Neb—^Application of Chicago ft NW Ry Co, 60 
N W 2d 662, 157 Neb 594—Application of Cluca- 
gaB &QR Co, 89 NW2d 837, 166 Neb 567 

Necessity for application 
Tex —Railroad Commission erf Tex v Texas ft NOR 
Co, Civ App, 266 S W 2d 954> err lef no rev err 

77. Aiic—Missoun Pac R Co v Richie Grocer Co, 
625 SW 2d 531, 274 Aik 437 

Standiiig to protest discontinuance of service acquired 
after abandonment of service hdd sufficient 
Pa—New York Cent R Co v Pennsylvama Public 
Utility Commissioii, 149 A 2d 562, 188 Pa Super 
647 

By statute, the commission may al¬ 
low any person to intenrene as a party 
m proceedings to discontinue ser¬ 
vice’’* 

773. Town properly aDowed to Inte rvene 
Mass—Town of Wihningtoa v Deportment of Pubhc 
Utilities, 165 NE2d 99, 340 Mass 432. 

78. US—Meyers v Jay St Cnmeoting RR, CA. 
NYH 262F2d676 

Idaho—Apphcation of Umon Poo R. Co, 340 P2d 
1103, 81 Idaho 300 

Petition and proof held not tmmflideat 
Abb—Alabama Public Service Comnusiicin v Sonthem 
Ry Co, 111 Sa2d 214^269 Ala. 63 

79. Ry—Com exrd KentudeyRR Comimsnon,v 
lUmois Cent R. Go, 299 S W 2d 803 

Or—Portland Tmebon Co v Hill, 372 P2d 501, 231 
Or 354 

Wyo—Application of Chicago ft NW Ry Co, 334 
PJd 519, 79 Wyo 343 

Burden may not he aUfted 
Mont—Great Northern Ry Co v Board of R.R. 
Com’rs, 298 P Jd 1093, 130 Moot 250, app dism 
77 set 146, 352 US 904, lLEd2d 114 

80. Okl —St Louis-^ Frsnoisoo Ry v State, 271 
P 2d 338 

Pa —Commuten’ Committoe v Penns:4^'unia Public 
Utility Comimtsioii, siqin, n 41 

Barden 9i proof held met 

Or—Pordand Ttootvm Co v HiU 372 P2d SOI, 231 
Or. 354 

Tex^-Railroad Co mm iiswa of Tex. v Texas ft NOR. 
Go, supra, n, 76 

Aoconnthig not neceeeary 
Tex —Railxoad Commisftin of Teat V. Texas ft N OJL. 
Co, supra, n 76 

81. Ala-AUbama Pubhc Service Commission v 
Southern Ry. Oo, lU So 2d 214, 269 Ala. 63. 

82. Anzr-Soadmn Paa Go v Anzona Corp. Comr 
numiQD, 404 P2d 6^ 98 Anz- 339 

Neb-rAppiioMicn of Chicago ft N.W. Ry. Go.. 91 
NW2d 312, 167 Neb 6L 

ND^tote ex leL Pnbbo Servioe Comimisioo v. 
NbrtfaemPao Ry Oa. 75 N.W2d 129 

Notice 

Wis^-ViBago of Cobb v Pubho Service Commission, 
107 NW2d 595, 12 Wtt2d 441 

83. N J —Brodierliood of R.R. Trammen v Pafaner, 
221 A,2d721, 47NJ 482 
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Pa—Sherwood v Pennsylvania Pubhe Utility Comxnis- 
non, 109 A 2d 220. 177 Pa Super 6 

Statute held complied witii 
Okl—Chicago, R1 & PR Co v State, 281 P2d 172 
84. Anz —Southern Pac Co v Arizona Coip Com¬ 
mission, 404 P2d 692, 98 Anz 339 
Ky—City of Middleaboro V Louisville & N R Co,2S2 
SW.2d680 

Mass —Qty of Newton v Department of Public Utih- 
tMS, 160 N.E2d 108, 339 Mass 53S 
N J —Susquehanna Transit Commuters Ass'n v Board 
of Public Utility Com’rs, ISl A 2d 9, S5 N J Super 
377 
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88. Ind—Pedtum of Chicago, M, St P APR Co, 
1S9 N.E2d 288, 129 Ind App 626 

Kan—Atduson, T SF Ry Co v State Corp 

OommisiMm, 322 P2d 71S, 182 Kan 603 
Minn-State Y Duluth, M AIR Ry Go.75NW2d 
398, 246 Mum 383. app dism 77 SO 46, 352 
US 804, 1 LEd2d38 

MoatF—Chicago, M.St P APR Co, v Board of 
R.R. Com’ra, 255 P 2d 346, 126 Mont 568, cert 
den 74 SCt 40, 346 US 823, 98 LEd 349 
Ndb—Apidicatum of Chicago & NW Ry Co, 91 
NW2d3I2. 167 Neb 61 

Jurlidictkm of regulatory body 

p!) Other statements 

ND.—Brotherhood of Locomotive Engmeeisv Minne¬ 
apolis, St P. A SSMR Co, 92 NW2d 650 

Judicial 

U S.—niuois Cent R Go v Mutiasippi Public Service 
Cmmmua, DCMus, 135 FSupp 304. 

Rerieir hdd not to Ue 

Ky—City of Mkidlesboro v. Louisville A NR Cp, 
supra, n 84. 

Paw—Pemiaylvama R Co v. Peon^lvama Pobbo Utihty 
CommuikM, 152 A2d 422, 396 pa 34 

Motion lior diamfaial of appeal 
Wia—City of Fnnoeton v Pubhc Service Commtsaion, 
68NW2d42a 268 Wis 542 

Extent of review 

NJ—Application of Delaware, L AWRR. 136 A 2d 
413. 

ND—Northern Pac Ry Co v Anderson, 95 NW2d 
582 

Wit—Village ct Cobb v. Pubhc Service Commission, 
107 NW2d 595, 12 WnOd 441 

Eflhct of atiy order 

Ahu—Ez parte AUhema Public Service Commission, 
106 So 2d 158, 268 Ah 322 
Or—Moepn v Porthiid Ttaetion Go, 331 P.2d 344, 
222 Or. 614 

Regwat inropeify leftned 

Mass..—Town of Wilmington v Dqiartment of Public 
Utdhws, 171 NJB2d 466, 341 Mass 599 

Rcflew limited to coiirtf of competent Juiiidic- 
thm 

SC—City of ColumbuL v South Carolma Public Ser- 
VICO Comnnsainn. 131 SE.2d 705, 242 SC 528 

Certiorari a pp ropr iate where appeal hiadeqnate 

Anz—Souihcni Pac Go v. Arizona Corp. Gommis* 
sum, 404 P 2d 692, 98 Arm. 339 

89. Mass—Qty of Newton v. Departmoit of Pubhc 
UtihUee, 160 NE.2d 108, 339 Man 535 

PU—Coaunnten* Committee v PernhylVama Public 
UtUhy Commnsioiv supra, n. 41—Ihnnsylvania R. 
Go. V. Fenneylvama Pubhc Utility Conuntoow, 152 
A 2d 422, 396 Fa. 34. ^ 

Record 

(2) Other easel 

NJ —Susquehanna Traunt Gommutett An*n v. Board 
of Pidilh Utffity Corn’ll. 151 A.2d 9, 55 NJ Super. 
377, ' ' 

Phw-^ty of New Gnth Penmsdvinh Publie Utthty 
Oommiirion. 94 AJd ST, 172 PoBuper. 569 


Refusal of jurisdiction 

Mont—Great Northern Ry Co v Board of RR 
Com’rs, 298 P2d 1093, 130 Mont 250, app dism 
77 Sa 146, 352 US 904, 1 LEd 2d 114 

Appeal held moot 

Pa —Pennsylvania R Co v Pennsylvania Public Utihty 
Commission, 146 A 2d 360, 187 Pa Super 587 

90. Ah—Alabama Pubhc Service Commission v 
Southern Ry Co, 111 So 2d 214, 269 Ah 63 

Idaho—Application of Union Pac R Co, 340 P2d 
1103, 81 Idaho 300 

Kan —Chicago, RI APR Co v State Corp Com¬ 
mission. 282 P 2d 405, 177 Kan 697 
Ky —Railroad Commission of Ky v Ilhnois Cent R 
Co. 265 SW2d 797 

Mass —Qty of Newton v Department of Pubhc Utili- 
nes, 160 N £ 2d 108, 339 Mass 535 
Neb —Applicanon of Chicago, B A QR Co, 87 
NW2d 630, 166 Neb 29 

NJ—Apphcation of New Yorit, S A WR Co, 136 
A 2d 408, 25 NJ 343—Pennsylvania R Co v 
Board of Public UtiHty Com’re, 137 A 2d 76, 48 
NJ Super 216—Petition of Ene-Lackawanna R 
Co, 227 A2d 129, 48 NJ 567 
NY—Public Service Commisaion v Norton, 109 
NE2d 705, 304 NY 522 

NC—State ex rel Utilities Commission v Carolina 
Coach Co, 118 SE2d 762, 254 NC 319 
Pa—Commuters’ Committee v Pennsylvania Public 
Utihty Commission, supra, n 41-^herwood v 
Pennsylvania Public Utihty, Commission, 109 A 2d 
22 a 177 PaSuper 6 

Utah—Los Angeles A SLR Co v. Public Service 
Commission, 240 P 2d 493,121 Utah 209, mod on 
oth gida and mh den 253 P2d 355, 121 Utah 
217 

SufRdency of evidence 

(2) Other cases 

US—QtyofNewYorkv US,DCNY., 337RSupp. 

ISO, qp supp 344 F Supp. 929. 

Ark —^Arkansas Commerce Commission v Kansas Qty 
Southern Ry Co, 428 S W2d 83, 244 Ark 912 
Mo—State ex nd Chicago, R.1 APR Ca v Public 
Service Commission, 312 S.W 2d 791 
N J —In re New Jersey A New York R Co, 96 A 2d 
526,12 NJ 281, app. dism 74 SCt 123, 346 US 
868, 98 L Ed 378~~Application of Central R Co. 
ofNJ, 102 A 2d 80,29 NJ Super 32 
NC—State ex rel. Utihttea Comnusnou v Atlantic 
Coast Line R Co, 78 S’£,2d 780, 238 NC 701 
N D —Oucago, M,St P APR.C 0 v Public Service 
Commission, 98 N W 2d 101 
Old—MissournKansas-Texas R Co v State, 266 P2d 
642 

Partlciilar metters considered 

(4) Other matters 

Mias—Missusippi Pubhc Service Commissioiiv Illinois 
Cent R. Co, 67 802 d 472, 218 Miss 531 
N J.—Susquehanna Transit Commuters Aat’n v Board 
ofFubbe Utility Gom’n, 151 A2d 9,55 N J Super 
377 

N.D<—State e* rd Northern Pao I^anapoit Co v 
Pubhc Service Commission, 82 N.Wi2d 597. 

Considered s^amiely 

Mwiw—State v Duluth, M. AIR Ry,Co»»75 NW2d 
398, 246 Mum. 383, app diam. 77 SXX 46, 352 
US 804, 1 L,ScL2d 38 
CoBsideNd togeliier 

N D -Northern Pie. Ry. Co. v. Andenon, 95 N.W.2d 
582 

91. NJ.r-.A|ipUcttuh 

AJ2d 8a 29 NJSiqier, SX-Biotfaerhood ofRR. 
Tiymmen v. Ccntnl R. Co of NJ*r 221 A2d 
735,47 KJ. SOMMidon of BHe-lhckawaiina R 
Ga, 227 A2d 129 ; 4S NJ 567, 

NC^^State ez rsL UliBdea (Semwiiwon v. Athntio* 
Coast tme R Co, supca, n. 9Q 
Va.^-8oatheni Ry. Go, v. Cum., 68 83A1552,193 Va. 
291 

92. Adz>.k-BafrbrdChaah«ofQnteqMtev^ 

non ete mim isi on , 303 P2d 713^ 8t Arft 226 
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Mass —Town of Wilmington v Department of Public 
Utilities, 171 N E 2d 466, 341 Mass 599 
Minn —State v Duluth, M AIR Ry Co,75NW2d 
398, 246 Minn 383, app dism 77 SCt 46, 352 
U S 804, 1 L Ed 2d 38 

N J —Petition of Ene—Lackawanna R Co, 227 A 2d 
129, 48 NJ 567 

Or—Morgan v Portland Traction Co, 331 P2d 344, 
222 Or 614 

93. Minn —State v Duluth, M AIR Ry Co, 75 
NW2d 398, 246 Minn 383, app dism 77 SCt 
46. 352 US 804, 1 LEd 2d 38 

N J -Brotherhood of R R Trainmen v Central R Co 
ofNJ,221 A2d 735, 47 NJ 508 

94. Anz—Safford Chamber of Commerce V Corporep 
tion Commission, 303 P2d 713, 81 Anz 226 

Minn —State v Duluth, M AIR Ry. Co,75NW2d 
398, 246 Mmn 383, app dism 77 SCt 46, 332 
US 804, 1 LEd 2d 38 

N,J —Pennsylvania R Co v Board of Pubhc Utihty 
Gom’rs, 137 A 2d 76, 48 N J Super 216—Susque* 
hanna Transit Commuters Ass’n v Board of Pubhc 
Utility Com’rs, 151 A 2d 9, 55 N J Super 377—Pe- 
tition of Ene>Lackawanna R Co, 227 A 2d 129, 
48 NJ 567 

NC—State ex rel Utilities Commission v Southern 
Ry Co, 118 SW2d 21, 254 NC 73 
Ohio—City of Columbus v. Pubhc Utdities Commission, 
197 N.E2d 34 a 176 Ohio St 42 
Okl —Missoun-Kansas-Texas R. Co v State, 319 P 2d 
59(M5t Louia-San Francisco Ry Co. v State, 319 
P2d 592 

Tcnn—Louisville A NR Co v Fowler, 271 SW2d 
188, 197 Tenn 266 

Va—Southern Ry Co. v Com, 86 SE2d 839, 196 Va 
1086 

Wis—^Village of Cobb v Public Service Commiaaioii, 
107NW2d 595, 12 Wi82d44l 
Wyo—Application of Chicago A NW. Ry Co., 334 
P.2d 519, 79 Wyo 343 

Evidence held insufficient 
OkL—St. LouuhSan Franmaoo Ry Co, v State, 301 
P2d 228 

Pa—Sherwood v. Pennsylvania Public Utihty Commia- 
Sion, 109 A2d 22 a 177 PaSuper 6 

Flndingi supported hy evidence 
US—Interstate Commeroe Commission V Marne Cent 
R Co,CAVt,505 F2d590 
Idaho—Apphcation of Union INc R Go, 340 P2d 
1103, 81 Idaho 300 

Mass.—City of Newton v Department of Public Utikr 
ties, 160 NE2d 108, 339 Mass 535—Town of 
Wilmington v. Department of Pubhc Utilities, 171 
NE2d 466,341 Maas 599 

Pa—Norfolk A W Ry Co v Pennsylvania Public 
Utthty Commission, 413 A 2d 1037. 489 Pa 109 
Wis —Qty Of Pnnccton v Pubhc Service Commission, 
6SN.W2d 420. 268 Wis. 542. 

Refosal to grant held erroneous 
La—Chicago, RJ A PR Co v Louisiana Public 
Service Commission, 100 So.2d 471, 234 La 462 
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95. OL—Thompion v. Uwoii Commeroe Oomnus^ 
sfon,' 115 NJB.2d 622, 1 m2d 350 

Kaaw—Ofaioago, RJ; A P,R. Co v State G6rp, Com- 
muilon, 282 P.2d 405, 177, Kan. 697-Atdbison, 
T A S.]^ Ry Go. V. Skte Coip Comidaaion, 322 
P2d715, 182 Kata. 603 

97, Ark—Chsmber of OOnuaeiice of City of Hot 
Springs v, Chio^ RI A P R Do ,249 S W.3d 8, 
220 Ark 631. 

NJ>wr-^Bioth«hood of'Loooinotiive Rngineete v. Muhw^ 

^ apelis, St P. A 8RM.IL Ocw 92'NW.2i 650 

98. Fla.^^nFlocida Bast Coast Ry Oa v* Mason, 177 
Sam in. 

ULi^TbaiaptOdi v OominoBoa Oooimiifloit sn* 
pea, It 95. 

tnd.^.POtltioneraii^ 

NEJd 288> 129 buLApp. 626 
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Kan—Atchison, T & SF Ry Co v State Coip 
Commission, 322 P 2d 715, 182 Kan 603 

La— Texas & NOR Co v Louisiana Public Service 
Commission, 106 So 2d 438, 23S U 973 

Mich—Chicago, M,St P & PR Co v Michigan 
Public Service Commission, 61 NW2d 24, 338 
Mich 9 

Neb— Apphcation of Chicago, B & QR Co, 87 
NW2d 630, 166 Neb 29 

NH-Boston ft MR v State, 89 A2d 764, 97 NH 
380 

Finding unsupported by eyidence 

(2) Other findings 

Ky—Radroad Commission of Ky v Illinois Cent R 
Co,265 $W2d797 

N D —Northern Pac Ry Co v Anderson. 95 N W 2d 
582 

Ohio—Baltimore ft O R Co v Public Utilities Com¬ 
mission, 113 N.E2d 249, 160 Ohio St 67. 

EffiBCt of Judgment 

Nd>—Save the Trains Ass’n v Chicago ft NW Ry 
Co. 95 N.W2d 334. 168 Neb. 180 

99. US—Atlantic Coast Lme R Co v. Alabama 
Public Service Commission, D C Ala, 92 F Supp 
579, revd without discussion 71 SCt 1012, 340 
U.S 943.95 L Ed 1369-Penn Cent Co v Public 
Utthhes Commission of State of Conn., DC 
Conn, 296 F Supp 893 

Suffidency of eridence 

(3) Other cases 

Ky—City of Middlesboro v. Louisville ft N R Co, 252 
S.W2d 680 

La.—Texas ft N O R Co v Louisiana Pubhc Servioe 
Commission, 98 So.2d 189, 233 La 787, 

Neceaaity fbr exhauition of edmtiiiitretiTe rem- 
ediea 

Ohio-City of Columbus v New York Cent R Co, 
172 NE2d 138, 112 Ohio App 314 

L Ark—Chamber of Commerce of City of Hot 
SpringsV.Chicago,RI ftPR Co,249SW.2d8, 
220Aric 631 

Mum,—State v. Duluth, M ftlR Ry Co,7SN W.2d 
398, 246 Miim, 383, app diam. 77 S.a 46, 352 
US. 80A 1 L.Ed.2d 38 

NIL-Tilton V Boston ft Me. RR., 113 A2d 543, 99 
N.H 503 

NI. —United Transp Unkm v. State, 271 A 2d 9, 112 
NJ.Super 29a 

K.Y.^ew York Cent R. Co. v Public Servioe Cbm- 
mistion, 103 NYS2d 217, 278 App.Div. 725, 
Tearg and app. den 105 N Y.S2d 383, 278 App 
Div 865. 

NJ. ..^Applicatioa of New York. S. ft W.R Go, 136 
A2d 408, 25 N J. 343. 

ND-Northeni Pac Ry. Co. v Andenon, 95 N W.2d 
382 

2. lddio-H\pphcatioa of Union Pao R 0>, 340 P.2^ 
1103, 81 Idaho 30a 

Kan—Onoago, R.X ft P,R. Co. v. State Corp Com- 
mUbon, 282 P2d 405, 177 Ran. 697. 

Mbhi Chmapeike ft O* Ry. Co. v. Midhigaii PubUo 
Servioe QMntnifdon, 167 N.WJd 438,382141^ 8. 

N4.r-Biodiaibood of RJL Trainman v. Central R. Go. 
cfNJ., 221 A.2d 735,47 NJ 508. 

PibUe ■■MMtty aud coofeniaHa 

Cd-SonthamPne Co v Pbblm Uiditks CommiiBioo, 
2«>'P.2d7a41 C2d 354,np|> (Unn. 74 S a 313, 
346 UJ. 919, 98 L Ed. 414. 

W,Y —New Yoik Chit R. On. y. PubUc Servioe Coni* 
wN o n , mpn, n. L 

The court may reuand the oaae to 
llw conmiesionlx) luidce soebiDEden 
be proper in Ugfat of wibootwoe t 


3.5. Court unable to determme dissatufactfons 
arising from change of service 
Mo —State ex rel Chicago RI & P R Co v Public 
Service Commission, 335 S W 2d 182 

Proceedings on remand 

Mo—State ex rel Chicago, RI ft PR Co v Pubhc 
Service Commission, 355 S W 2d 45 
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4, ni —Ilhnois Cent R Co v rvwwiweif cf. 

Commission, 101 N£2d 588, 410 ni 77—Schus- 
sler V Ilhnois Commerce Cmnmission, 102 N E 2d 
101. 410 Ill 289 

Kan —St Louis-San Francisco Ry Co v City of Fall 
River, 353 P 2d 505, 187 Kan 23 
La —CJ S. black letto* summary quoted in Texas ft 
NOR Co V Louisiana Pubhc Service Commis¬ 
sion, 98 So 2d 189, 190, 233 La 787—CJJS Unde 
letter summary quoted m Chicago, RI ft P R Co 
V Louisuma Public Servioe Commission, 100 So 2d 
471, 473, 234 La 462—Missouri Pac R Co v 
Louisiana Public Service Commission, 115 So 2d 
337, 238 La. 243—CJ.$. cited in Radway Exp 
Agency, Inc v Louisiana Public Service Commis¬ 
sion, 145 So 2d 18, 31, 243 La. 518. 

Me—Maine Cent R Co v Public Utdiues Commis¬ 
sion, 163 A 2d 633, 156 Me 284 
Mass —City of Newton v Department of Public Utih- 
hes, 160 NE2d 108, 339 Mass 535 
Mo-^tate ex rel Chicago, RI ft PR Co v Public 
Servioe Commission, 312 $W2d 791 
Neb.—Application of Chicago ft N W Ry Co, 60 
N W 2d 662, 157 Neb 594-Appbcation of Chica¬ 
go, RI ft P.R Co, 101 NW2d 448, 169 Neb 
867—Apphcation of Chicago, B. ft Q R Co, 109 
N.W2d 369. 172 Neb 321—Apphcation of Chica¬ 
go, R ft QR Ca, 138 N W.2d 711,179 Neb 489 
N H—Boston ft M R v State, 89 A 2d 764, 97 N H 
380. 

N J —In re New Jersey ft New York R Co, 96 A 2d 
526, 12 NJf 281, app dism 74 S a 123, 346 US 
868, 98 L Ed 378—Apphcatimi of .Central R Co 
of N J,. 102 A 2d 80, 29 NJ Super. 32-Apphca- 
tion of New York, S ft WR Co, 136A2d 408, 
25 NJ 343—Susquehanna Transit Commuters 
Ass’n V, Board of P^lic Uhhty Com’rs, 151 A 2d 
9, 55 N J.Super, 377 

N.D.—OiiGigo, M, St P. ft P R, Co V PiiUic Service 
Commission, 98 N W,2d 101 
W.Vi.—Western Maryland Ry Co v Pubhc Servioe 
Gommission, 106 SJB.2d 923,144 W Va 110 

5. Kan—Chicago, RL ft P,R Co v State Corp 
Commission, 282 P2d 405, 177 Kan 697 

Mont—Chicago, M, 8^ P ft PR. Co. v. Board of 
R.R Corn’n, 7^5 P,2d 346, 126 Mont 568, oert 
den. 74 S.Ct 4a 346 US 823, 98 LEd 349 
Neb—Apphcation of Chicago, B ft Q,]Et Co, 87 
N.W2d 63a 166 Neb. 29 

N.C-^Stite ex rcL Utilities Commissioa v Atlantic 
Coast Line R Co, 78 S£.2d 78a 238 NC 701 
Pa,—Cmumuters’ Committee v Penn^lvama Public 
Ut^ Commission, 88 A 2d 42a 170 PaSnper 
596. 

Inoonvonleiioe to few penmn iii4 bnsliieaiee 
(2) Other cases 

ni—minou Cent R Co v TUmois Conuneroe Com^ 

' mission, snpia, n A, 

Miob^^-Caucafo^ NL, St P. ft PR. Co. v Michigan 
Piiblfo SdidoB Oammunoii, 61 !iW2d 24^ 338 
MklL9. 

NSb.-^Appttealfancf ft NW Ry Co, supra, 

n. A 

N J.—Siwpiefanimn tkindt Oommuten Ass^n v. Board 
orPdblio Utffil!r<Wls, 151 AM 9,55 N JSnper 
377. 

W.Var*-Wbstem Maryland Ry Co v, Pubhc Service 
^ 106 S £.24 923, 144 W.Va.U^ 

5, BUHOhnow Cent R. Go. v. nimott Co mm e r oe 
' Cbttimiaswn, anpea, n. A 
U..^1lHms ft M.0 JL Cq. v. tonbiaiia Puhhe ServiM 
CoiUUrfiifcw, K)6 8e,2d 438,235 U STS-Mbwiui 
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Pac R Co v T^niMunn Public Service Commis¬ 
sion, 128 So 2d 644, 241 U 242 
Mo—State ex rd Chicago, RI ft PR Go v Public 
Service Commission, 312 S W 2d 791 
N H —Boston & M R v State, supra, n 4 
N J —Susquehanna Transit Commuters Ass’n v Board 
of Pubhc Utihty Com’n, 151 A 2d 9, 55 N J Super 
377 

N C —State ex rel Utihtus Commission v Southern 
Ry Co. 118SE2d 21, 254NC 73 
Ohio—Detroit, T ft IR Co v Public Utilities Com¬ 
mission, 119 NE 2d 73, 161 Ohio St 317 
Va—Southern Ry Co v Com, 86 SE2d 839, 196 Va 
1086 

Particiilar matters to be considered 

(4) Other matters 

Ala—^Alabama Public Servioe Commission v Southern 
Ry Go, in So2d 21A 269 Ala 63 
Anz—Safford Chamber of Commerce v Corporation 
Commission, 303 P 2d 713, 81 Anz 226 
Cal.—Southern Pac Go v Public Utilities Omunusion, 
260P2d7a41 C2d35Aapp dism 74S a 313, 
346 US 919, 98 LEd 414 

Ill—Thompson v Dlinoiis Commerce Commission, 115 
NE2d 622. 1 I112d3SO 

Ky —Com ex rel Kentucky R R. CommissiOQ v Ilh- 
nois Cent R Co. 299 SW2d 803 
Miss—^Mississippi Pubhc Service Commission v TUmfiw 
Cent R Co. 67 So 2d 472, 218 Miss 531. 

Mont—Chicago, M,St P ftPR.Co v Board of 
R R Com’rs, supra, n S 

Neb —ApphcaUoo of Chicago, RI ft PR. Co., 101 
N W2d 448, 169 Neb 867—Apphcation of Ouca- 
gaB ftQR Co, 109 NW2d 369,172Neb 321 
N J —Pennsylvania R Co v Board of Public Utility 
GomU 93 A 2d 339, 11 NJ 43—Appheadoo of 
Central R Co of N J, supra, n. 4—Fean^vaina 
R Co v Board of Pubhc Utility Com’ra, 137 A 2d 
76,48 N J Super. 216-Brotherhood of R.R Train¬ 
men v Central R Co of N J, 224 A 2d 28, 92 
NJ Super 466 

Pa—Commuters’ Committee v Pennsi^vaiut Public 
Utihty CommissKm, su|»rB, n 5 
WVa—Weiteni Maryland Ry Co v PuNie Servioe 
Commission, 106 SE2d 923, 144 WVa. 110 
Wis—Chicago, M,StPftPRyGov PuUie 
Servioe Commission, 66 NW2d 351, 267 Wu 
402—Oty of Prmceton v Pubhc Service Commit- 
Sion, 68NW2d42a 268 Wis 542 

Evidence 

N J —In re New Jersey ft New York R Co, 96 A2d 
S26,12NJ 281, app dism 74S.Ct 123, ^US 
868, 98 LEd 378 

Inoome tax not considered in out-of-pocket lost- 
es 

Mo —State ex rel. Chicago, RJ. ft P R« Go v Public 
Servioe Commission, 335 S W 2d 182. 

7. US—Himter v Mmoim-Kantas-Tnas R Co, 

DCOkI, 276 FSopp 936-US. v Toledo^ P ft 
WR Co,DCIiid,280FSu{>p 243 
Nd>—^Application of Cboago, R.I ft PR. Co, 87 
NW2d616,166 Neb 32—Apphcation of Chingo 
ft NW Ry Co, 91 NW2d 312, 167 Ndb 61 

Etements of cense of ectioii 
m—Boyer V. Atcbisoii, T. ft SJP Ry €o,230NE2d 
‘ 173,38 B12d 31, cert den. 88 S.a 1038, 390 U.S, 
949, 19LEd2dll40. 

8. Anz.—SaiRird Chamber of Commerce v Gorpora- 

bon Cwminsiion, 303 ?M 713, 81 Atiz 226 
Ark.—Chamber of Commeroe cf City of Hot spnngi V 
Chicago, RJ. ft PJL Co., supra, n 1 
BL—Sohossler v. Bhnois C omm e ro e Comimsaion, supra, 

,j n. A •* 

Ky—Oon*. ex. rel Kentoeky R.R. Commisama v. Hh- 
nots Cent R, CD, 299 &WJd 803. 

Maas.—Town of Wdmmgton v. Department of Pubhc 
UdUties. 171 KJB 2d 466, 541 hte. 599. 

Neb.—Apphcation of Chicago, RJ ft PR Ool, 101 
K W.2d 44 a 169 Nd*'S«7*-^Apphcmk)ix of Chicar 
go, a ft QR Co, 109 N.WJd 369, 172 Neb 
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321—Apphcation of Chicago, B & Q R Co, 133 
NW2d711, 179 Neb 489 

N J —^In re New Jersey & New York R Co, supra, n 
6 

Okl—St Louis-San Franasco Ry Co v State, 262 
P2d 168 

Tenn—Louisville ft NR Co v Fowler, 271 SW2d 
188, 197 Tenn 266 

Wis—City of Princeton v Public Service Commission, 
68NW2d420, 268 Wis 542 
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9. Atlantic Coast Luie R Co v Florida RR ft 
Public Utilities Commission, D C Fla, 96 F Supp 
583—Louisville ft NR Co v Alabama Public 
Service Commission, DC Ala, 94 FSupp 892, 
revd 72S.Ct 34. first case, 342 U S 802.96LEd 
60&—Louisville ft NR Co V Alabama Public 
Service Commisaion, DC Ala, 94 FSupp 893, 
tevd without discussion 72 S Ct 34, second case, 
342 US 802,96LEd 608 

HL—nimois Cent R Co v lUinots Commerce Com- 
misswii, supra, n 4—Schussler v Illinois Com¬ 
merce Commission, supra, n 4 
Midi—Chicago, M, St P. ft P.R Co v Michigan 
Public Service Commission, 61 NW2d 24, 338 
Mich 9 

Neb—Application of Chicago, B ft QR Co, 87 
N W 2d 630, 166 Neb 29-AppIication of Chicago 
ft N.W Ry Co., 91 NW 2d 312, 167 N* 61— 
Application of Chicago, RI ft PR Co, 101 
N,W2d 448, 169 Ndi 867—ApplicaUon of Chica¬ 
go, B ft QR Co, 109 NW2d 369, 172 Nd> 
321—ApphcaUon of Chicago, B ft QR Co, 138 
N.WA1 711, 179 Nd) 489 

NIL—Boston ft MR v State, 89 A2d 764, 97 NH 
380 

Old—St Louis-San Francisoo Ry Co v. State, 262 
P2d 168 
Efldaice 
(4) Other evidence 

Ala—Alahama Public Service Cwnnusawn v Southern 
Ry. Co„ in So 2d 21i 269 Ala 63, 

Ark.—Oiamber of Commerce of City of Hot Springs v 
aiicagQ,Rl ft PR Co, supra, n 1 
Me—Mauie Cent R Go v Public Utihhes Commis- 
ston. 163 A 2d 633, 156 Me 284, 

Mo—State ex id Chicago RI ft PR Co v Pubhc 
Service Commission, 335 S.W,2d 182 
Mont—Chicago, M, St P ft PR Co v Board of 
RJL Comers, 255 P,2d 346, 126 Mont 568, cert 
den 74 set, 4a 346 US 823, 98 LEd 349 
OkL—Kansas, a ft O Ry Go. v. State, 275 P2d 
274—St Loms-San Feanotsoo Ry Go,v State, 283 
PJd519 

Wis—Cty of Priiioetoa v Pitbfio Service Commianon, 
68 NW2d 42a 268 Wis. 542 

10. Mkh^-Chicago,M,St P.ftPR Co V Miohi- 
gan Pubhc Service Commission, 90 N.W'2d 884, 
332 Midi, 291-Clnoiwo, M., St P ftPR.Co v 
Midugm Pubhc Service Goamiisstoii, 61 N.W 2d 
24, 338 MKh. 9, 

NJ.—SosqndiBnna Tnusit Commuters Ass's v- Board 
of Pubhc Utility Ounlt. ISl A.2d 9, SS NJ Super 
377. 

Wis—Qty of Pnnoeton v Public Service Commisiion^ 
supra, n 9 

tL US—Aadoson v. U.S., DCMBnn., 309 FSupp 

494 

m—Tbompaon v, Bhnon Commerce Commission, su¬ 
pra, n 6. 

Neb—Apphcatioa of Chicaga B ft QJL Co, 89 
NW2d837. 166Neb,367^-Appl|catiooarQiioa- 
goftNW Ry. Cb,9INW3d 313.167 Nd> 61 
NJ—AppUcatwa of Central R Go of NJ, 102 A2d 
8a 29 NLSuper. 32r-Brodwriiood of RJt Tram- 
men v Central R Co of N J, 221 A 2d 735, 47 
NJ 508—Brocherhood of R R Traimnea v Cen- 
Ocit R. Co. oTNJ, 224 A.2d 28, 92 NJ Super. 
466 U nited Tranap. Umon v States 271 AH 9, 
lUNJJuper 290 

Pa^-Conrautart* Co mm itte e v Pwnsylvaiut Piddis 
CJtUi^ Coamtekm, iupn, n. 9—Sherwood v. 


Pennsylvania Public Utili^ Commission, 109 A 2d 
220, 177 Pa Super 6 
Finding sustained by evidence 
(3) Other findings 

Anz—Safford Chamber of Commerce v Corporation 
Commission, 303 P2d 713, 81 Anz 226 
Ark —Chamber of Commerce of Oty of Hot Springs v 
Chicago, RI ft PR Co. 249 SW2d 8, 220 Ark 
631 

Okl—St Loms-San Francisco Ry Co v State, 262 
P2d 168 
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14. N J—Pennsylvania R Co v Board of Public 
Utility Com'ra, 137 A 2d 76, 48 NJ Super 216 

No mathematical precision 

Neb—Application of Chicago ft NW Ry Co, 91 
N W 2d 312, 167 Neb 61 

15. Mmn —State v Duluth, M ft IR Ry Co, 75 
NW2d 398, 246 Mmn 383, app dism 77 SCt 
46, 352 US 804, lLEd2d38 

Mont —Chicago, M,St P ftPR Co v Board of 
R R Com'rs, supra, n 9 

Nd>—Application of Chicago, RI ft PR Co. 87 
NW2d616, 166 Neb 32 

N J—In re New Jeraey ft New York R Co, 96 A2d 
526, 12 NJ 281, app dism 74 SQ 123, 346 US 
868, 98 L Ed 378—Pennsylvania R Co v Board 
of Pubhc Utility Com’rs, 137 A.2d 76, 48 N J Su¬ 
per 216—Susqudianna Transit Commuters Ass'n 
v Board of Public Utihty Corn’ri, 151 A 2d 9, 55 
NJ Super 377 

N Y,—^New York Cent R Co v Public Service Com- 
miasion, 103 NYS2d 217, 278 App.Div 725, 
reaig and app den. 105 N Y S 2d 383, 278 App. 
Div. 865, 

Va—Southern Ry Co v Com, 86 S E 2d 839, 196 Va 
1086 

Wis—Chicago, M, St P. ft P Ry Co v Pubhc 
Service Commission, 50 N.W 2d 416, 260 Wis. 
212—Chicago. M, St P ft P Ry Co V. Public 
Service Commission, 66 N W2d 351, 267 Wie, 402 

Qnestion of expense of small importance 

Anz—Arizona Oorp Commission v Southern Pac. 
Co, 350 P2d 765, 87 Anz 310 

16. U,S—Alabama Pubhc Service Commission v 
Soutbero Ry Co,, Ala, 71 S.Ct. 762, 341 U.S 
341, 95 LEd 1002 

Ark —Chamber of Commerce of City of Hot Spnngs v. 
Chicago, RI ft PR Co, supra, n 11 

Neb—Application of Chicago, B. ft QR. Co, 138 
NW2d816. 179 Neb 470 

NJ —Pennaylvania R Co v Board of Public Utihty 
Com’ra, 137 A 2d 76, 48 N JSuper 216 

N dted hi Delayvare ft H R, Corp. v Public 

Service Commission, 136 NYS2d 510, 513, 285 
AppDiv 326 

Pa—Oanmutera' Committee v Pennsylvania Pubhc 
Utihty Commiation, 88 A 2d 420, 170 Pa Super 
596 

17. Anz —Safbrd Chamber of Commerce v Corpora¬ 
tion Commission, 303 P 2d 713, 81 Ariz 226 

FIs—Flonda East Coast Ry. Co. v Mason, 177 So 2d 
217 

NH—Boston ft MR v Sute, 89 A 2d 764y 97 N.a 
380 

N J —In re New Jersey ft N.YJL Goi., tuprar n» 16— 
CJJS. dted In Penn^lvaziia R. Cq. v. Board oS 
Pubhc UdliiQt Com'a. 137 A.2id 76, SI, 48 N J Su¬ 
per 216. 

N.Y.—Ddaware ft HR. Corp. v. Public Serviqe Com- 
Bilasmn, ISd N Y.S 2d 5ia 283 App.Div 326 

Ohio—Detroit ft IE. Co, v pubUo Utilities Oom- 

raiMion, 119 NKad 73^ 16t Ohio St. 3t7, 

Evidence 

(3) Other oases. 

Ky—Com. ck rd Kprtadty R.1L ConwnliSkw v. Illi¬ 
nois Cent |tGo<» 299 S,WM SpS. 

Mont—Chicago, M., St P A' PJL Co, v, Board of 
fLJL Gom’is,,298 P2d 346, mtlopt 568, cert, 
ddt 74 6Ct 4a 346 912X 9^ LBd, 349 
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N J —In re New Jersey ft New York R Co, supra, n 
15 

Wis —Chicago M , St P ft P Ry Co V Pubhc Sovice 
Commission, 66 N W 2d 351, 267 Wis 402 
(4) N J —Pennsylvania R Co v Board of Public 
Utihty Com’rs, 137 A 2d 76, 48 N JSuper 216 

Public safety 

Pa —Monongahela Connecting R Co v Penn^lvaiua 
Public Utility Commission, 211 A 2d 113, 206 Pa 
Super 17 
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19. Ala—Alabama Public Service Commission v 
Southern Ry Co, 111 $o.2d 214, 269 Ala 63 

Cal —Southern Pac Co v Public Uuhties Commission. 
260 P2d 70, 41 C2d 354, app dism 74 Sa 313, 
346 US 919, 98 LEd 414 
Idaho—ApplicaUon of Union Pac R Co, 340 P 2d 
1103, 81 Idaho 300 

Mmn—State v Duluth, M. ft IR Ry Co, 75 NW2d 
398, 246 Mmn 383, app dism 77 S Q 46, 332 
US 804, 1 LEd2d38 

Neb—ApphcaUon of Chicago ft NW. Ry Co, 60 
NW2d 662, 157 Neb 594 

Va-<-Southem Ry Co v Com, 86 SE2d 839,196Va 
1086 

Wi$—Chicago, M, St P ft P Ry Co v Public 
Service Commission, supra, n 17 

20. Ala—Alabama Public Service Gomnussion v 
Southern Ry Co, 111 So 2d 214, 269 Ala 63 

Mont—Chicago, M,St P ftPR Co v Board of 
R R Com’rs, supra, n 17 

NH—Boston ft MR v State. 89 A2d 764, 97 NJH 
380 

23. US-OtyofNewYorkv. US,DCNY,337 
F.Supp. 150, op supp 344 P.Snpp 929 
Neb.—Application of Chicago ft N.W. Ry, Co, 91 
NW2d312, 167 Neb. 61 

Okl—St Louis-^ Francisco R Co. v. State, 230PJd 
709, 204 Okl 432 

25, ni—nimOis Cent R Co. v. Ilhnoii Commerce 
Commission, 101 NE2d 588, 410 XU 77. 

26. N,H.—Boston ft MR v. State, supra, n 20 
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28. Neb—Application of Chicago ft N.W. Ry Co, 
91 N W2d 312,167 Neb. 61-Applicatiou of Chi¬ 
cago, R.L ftPR CO.. 101 N.W2d 448, 169 Nd> 
867—ApphcaUon of Chicago, B. ft Q,R. Co, 138 
N W2d 711, 179 Neb. 489. 

Okl —St Louis—San Francisco R Co v States supra, 
n.23 

Pa—Easttown Tp v Auto Parks, Inc, 12 D ft C2d 
33, 8 Chest 140. 

Ebditeiice of doty in abfence of stttiite 
Anz—Southern Pac Go v Arizona Corp. Comma- 
Sion, 404 P2d 692, 98 AiiZ 339. 
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29. Ky—Oty of Middlesboro v. Louisville ft NJt 
Co., 252 aw 2d 680 

3Z D.C.—Potomae Elec Power Co v VS, CA^ 
584 P2d 1058, 190 U.SJkppJ>C H 
34. Kan.--iAnihisoitT.ftSJP.Ry.Q9.v.^ 
CownrissiQo, 322 P,2d 715,182 Kan. 603, 

OH—at Louio-Sin Frandsoo Ry Ctt v. Sts(H 283 
P.2dS19 

38. Nd>»'^ApidiodfcmoflCbloaio,nftQ. 

N,W2d 369, 172Nflb 32t. 

37. HYt-dMawara ft HJL Corp. v. PufaUo Service 
OtwrnifssioB, 136 N.Ya2d 5ia 285 A|ip.Diir, 326. 

40, GoiMdiMtiovorBiihlte 
iW-MppKcitfoiL of Chfadgti, RJL ft PJt Co* 8f 
' NW.2d616, 166 Neb 3Z 
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43. Kan—Atchison T &SF Ry Co v State Corp 
Commission, 322 P 2d 715, 182 Kan 603—St 
Louis-San Franasco Ry Co v City of Fall River, 
353 P2d 505. 187 Kan 23 

\fe_Maiiie Cent R Co v Public Utilities Commis- 
Sion. 163 A 2d 633, 156 Me 284 
Application of Chicago & NW Ry Co. 91 
NW2d312. 167 Neb 61 

NJ—Brotherhood of RR Trainmen v Central R Co 
ofNJ. 224 A2d 28. 92 NJSuper 466 
Old—St Louis-San Francisco R Co v State, supra, n 
23—St Louis-San Francisco Ry Co v State, 262 
P2d 168—St Louia-San Francisco Ry Co v 
State, supra, n 34 
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44. Kan— Atchison. T ASF Ry Co v State Corp 
Commission. 322 P2d 715, 182 Kan 603 
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Service Commission. 312 SW2d 791 

45. Kan—Atchison. T ASF Ry Co v State Corp 
Commission. 322 P 2d 715, 182 Kan 601 

45. Mo—State ex rel Chicago, R1 APR Co v 
Public Service Commission, 335 S W 2d 182 
47. Kan —rAtdiison, T A S P Ry Co v State Corp 
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51. US—Chicago A N.W Ry Co v Mmnesota 
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Commission, Supra, n 25 
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55. AbaiHionmeat sfatnte not appUcaUe 

Ohio—In re New York Cent Tram No. 421. 119 
N.E2d 77, 161 Ohio St 332-Balttroon A O. Rd 
Go. V Pnbhc Utihties Commtiaion. 242 Nfi2d 
577. 16OhioSt2d60 
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1. Cal—Soodiem Psc. Co, v. PbAUo Utilities Com- 
mWoBb 260 P.2d 7a 41 CUd 3S4v app dfem 74 
set 313, 345 919. 98 LEd 414 

EffdeiM laU sefllcleiM to sopp^ 
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Ptfbfie Utility Commtelao. 211 A2d U3. 206 Ps. 
Sopsr. 17. 
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tins damage threatened by the release 
of expbsi^ or yolatOe cfangtaiices dur¬ 
ing wA i nc i d yfft a j ead to the en* 
eetmeat of tlm IMeral RaifaK»M 
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are remedial in nature and the courts 
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5*5. Pa—Norfolk and W Ry Co v Pennsylvania 
Public Utility Commission, 399 A 2d 1184, 41 
PaCmwlth 634, revd on oth grds 413 A 2d 
1037, 489 Pa 109 
45 USCA 421 etseq 

Urban mass transit system not subject to Act 
U S —Chicago Transit Authonty, v Flohr, C A Ill, 570 
F2d 1305 

5.10. US—US V Miasoun Pac. R Co, CAMo, 
553 F 2d 1156 

Other purposes 

U S —Chicago Transit Authonty v Fl<*r, C A HI, 570 
F2d 1305 

Iowa—Union Pac RR v Johnson, 264 NW2d 796 

The Act authorizes the Secretary of 
Transportation or his agents to enter 
upon, mspect and exaimne rail facili¬ 
ties, equipment, rolling stock, opera¬ 
tions and pertinent records at a reason¬ 
able time and in a reasonable man¬ 
ner The Act countenances reason¬ 
able cooperation by the railroads to be 
inspected,® “ The railroad is required 
to bear responsibility for accidents 
arising from the neghgence of railroad 
crew members in Ihe course of an m- 
spection authonzed under the act®“ 

5.15. U S —U S V Missoun Pac. R Co. C A,Mo. 
553 F 2d 1156 

5.20. U S —U S v Missoun Pac R. Co, C A Mo, 
553 F.2d 1156 

5.25. US—US V Missouri Pac R Co, CAMo, 
553 F 2d 1156 
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US 909, 98 LEd 1067—US v. Seaboard Air 
Lmc R Go, Va, 80 SO 12. 361 U.S. 78, 4 
LbEd.2d25—US. V Alton A Southern R R., D C 
ni, 190 FStipp 166-^am^ v Staten Island 
Rapid TFumt Ry. Co, CANJ., 316 FJd 38, 
oeri den 84 act 67, 375 U.S 825, 11 LEd2d 
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Ark-^-MusounPac R Co v.Nkihols. 328SW2d 856, 
231 Ark 178 

Fla-^adcaonviUe Termintl Ca* v McCullough, 179 
So.2d 850 

Ohio—Kmg v. New York, C A St LR Co. 216 
N.£2d 900, 6 Ohio Appi2d 123 

8. U.a—Ua V Bidtunore A OJl Co, IXCPa, 97 
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341 FAI 669 

Mont—<Reyndlds V Butfingtoo Northern,'L k, 621 
Pi2d 1028. 
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U.S.r-.Cliieato AN.W Ry.Oo.v CSucagp,Rl APR 
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F,2d ua cert den. 81 8XX 378, 364 US 931, 5 
L.Ed 24 36a 
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MMk., 285 F.2d 153^ Mhk 74 act 474, 347 U5. 

Tramit Ry. Co. CAXJ.. 316 F.2d 3a««t 6« 
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v/8Mb(Md Om tbB R. Ob., 178 
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Ohxo-Kmg V New York, C A St LR Co. 216 
NE2d 900. 6 Ohio App2d 123 
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Tex—Hercules, Inc v Eilers, QvApp, 458 SW2d 
221, errrefnoreverr.certdcn 91SCt 2251, 
403 US 937, 29 LEd 2d 717 
Purpose of statute 

in-Jenkinsv Chicago A £ 1R R. 284 N £ 2d 392, 5 
IUApp3d954 

10. US—US V Missoun-Kansas-Texas R Co, 
C A Kan. 273 F2d 474 

11. Ohio—Kmg V New York, C A St L R Co, 216 
NE2d 90a 6 0hio Aj)p2d 123 

Provision of statute oonstmed 
US—US V Miasoon-Kansas-Texas R Co. CA 
Kan. 273 F2d 474 
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US—^US V Missoun-Kansas-Texas R Co, CA 
Kan. 273 F2d474 

13. US—US V Seaboard Air Line R Co. Va. 80 
Sa 12, 361 US 78, 4 LEd2d 25—Carbon 
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U$ V Southern Ry Co,DCNC,226FSupp 
745, revd on oth grds, CA, 341 F2d669—US 
V St Lonis-San Fiaacuco Ry Co, DCMo, 271 
FSupp 21Z-U.S V Akron, C A YR Go, 
CAOhio. 397 F2d 139—US v Seaboard Coast 
LmeR Co, DC Fla, 368 FSupp 1079 

Ohio-King V New York, C A St LR Co, 216 
NE2d 900. 6 Ohio App2d 123 

14. US—US V Houston Belt A Tenninal Ry Co, 
CATex.. 210 F2d 421—US v Southern Ry 
Co, GANG, 341 F2d 669—Hunter v Missou¬ 
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936, af«. CA.433 F2d 352 

Ill—Chicago, B A QR Co V nimois Commerce 
CommusiOTi, 116 NE2d 392. 1 m2d 614 

15. U S —U S V Seaboard Coast Lme R Co. D C 
Fla. 368 FSupp 1079. 
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76 sa 386, 350 US 318. 100 UEd. 364. 

21. HS—US V DenverARGWR Go,DCUtah. 
175 FSupp 662,81^ dism, C A., 274 F2d 828— 
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631 F2d649 
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US—Shields v Atlantic Coast Lmc R Co. Ala, 76 
set 386. 350 U.S 318, lOOLEd. 364. 

Question of law 

Tex—Hercules, Ina v Eden, OvApp, 458 SW.2d 
221, err. ref no rev err, cert jden. 91 SXX 2251, 
403 U.S 937,29 UBd 2d 717 
23. UEv-U3:V. Sottfhem Ry. Co. D.CNC, 226 
F.8upp 745, revd on oth. grds, CA, 341 F2d 
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280FSiipp 243 
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F.24 273,oert den 8680 563,382UB 989.15 
LEd 2d 476 

25. UB.r-GJB. dtad in Chicago A NW. Ry. Co v 
Davenport, CAtex, 205 F.25 589, 593, cert den 
t4Sa3'2a 345US.93a98LEd 422r-US v 
Dmiver A EOWX Co„ DCUtah, 175 FBupp. 
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EL-Joikint V, A EI4LR„ 284 NE2d 392, 5 

IllApp3d954 

29r Msrs BoasufbrcsiBsirtby agspda not ac^pd- 

UA^A V. Nocthem Pae Ry. Ca. DCMten, 121 
F.8app.397 
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35. US—US V Northern Pac Ry Co, supra, n 29 
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V S —Chicago ft N W Ry Co V Chicago, RI & P R 
Co. DCIowa, 179 ESupp 33, affd, CA, 280 
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LEd2d364 

Duty to inapect 

US—ChicagoftNW Ry Co v,Chicago.RI &PR 
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58. US—US V Southern Ry Co, CANC, 341 
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59* m— Buskirk v Burlington Northern, Inc, 431 
NE2d 410 59 BlDec 125, 103 IUAi)p3d 414, 
cert den 103 SCt 217,459 US 910,74LEd2d 
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62. U.S—Alabama Great Southern R Co v US, 
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87A93GaApp 805 
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68. U^—US V Southern Ry. Co, DCN.C, 226 
FSnpp 745, nwd on oth. grds, CA, 341 E2d 
669 

75. Two hopper can comhbied hy pemuDieiit 
welded coopUng held one car 

UR—US V Southern Ry Go, DCNC, 226 FSupp 
74S, levd on oth grd», CA, 341 F2d 669 

78. US —Chicago ft N.W Ry, Co v Chicago, RI 
ftPRCOnDCIowa,179FSupp 33,affd,CA, 
280 F2d 110, cert den 81 set, 378. 364 US 
931, 5 LEd2d 364 

Vlaail ia^paedoa 

US-pU,S V AH«a ft Southern RR„ DCBl, 190 
F,Sopp 166—U,S. V Carbon County Ry Go, 
DCUtab, 199 F,Snpp 726, affiL, C A, 309 E2d 
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309 P2d938 
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DC—United Transp Union v UJS, DG, 337 FSupp 
4ia affil 92 Sa 24ia 406 US 96A 32 L,Ed2d 
663. 

79. US—UJS. V. Baltunore ft OR Co, supra, n 
8—Fattoo V Baltunore ft OR Co, supra, n 
15—US V Seaboaid Air Line R Co, CAVa, 
258 F2d 262. revd, on oth gidt 80 &Q 12, 361 
US 78,4LEd2d2S-aiicag(vRLftPR Go 
V, Oucago ft N.W Ry Co, CJLlowa, 280 F2d 
lia oert den 81 SCL 378, 364 US. 931, 5 
LEd2d 364—US. v Guta County Ry Co., 
DC Utah, 199 FSupp 726, affil, CA. 309 F2d 
938—US V. ManuilKtums Ry Go, DX:Mo. 
199 FJSupp 866—U,S. v St Lmua-San Francisco 
Ry Co, DCMo, 271 ESupp 212 

rea,r—Miaaouri-Kaiisaa-Texas R Go v, Evans, 250 
S.W,2d 385, 151 Tex 340 


Regnlatiott held vahd 

US—Carbon County Ry Co v US, C A Utah, 309 
F2d 938—US v Toledo, P ft WR Co, DC 
Ind, 280 FSupp 243—US v Terminal R R 
Ass’nofSt Louis,CAIU,397F2d467,cert den 
89 Sa 447, 393 US 979, 21 LEd 2d 440 

Compliance with mspectloii prorlsioii insuffi¬ 
cient 

US—US V Atchison, T ft SF Ry CO, DCCal, 
205 FSupp 589 

Meaning of words 

US—US V Ogden Union Ry ft Depot Co, CA 
Utah, 370 F 2d 540 

81. U S —U S V Baltimore ft O R Co, supra, n 8 

84 Ohio-King v New York, C ft St L R Co, 216 
N E2d 900. 6 Ohio App2d 123 

85. US—US V Bahixnore ft OR Co, supra, n 
8—U S V Atchison, T ftSF Ry Co.DCCal, 
205 FSupp 589 
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95. Tex —Missoun-Kansas-Texas R Co v Evans, 
supra, n 79 

4. US—^US V Terminal RR Ass*n of St Louis, 
CAIU,260F2d884, tevd on oth gids 80 SQ 
204, 361 US 116,4LEd2d 154 

6. Regnlahon reasonable 

US—US V Seaboard Coast Luie R Co, DC Fla, 
368 FSupp 1079 

7. Violation of statute 

U S —U S V Seaboard Coast Lme R, Co, D C Fla, 
368 FSupp 1079 
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8. US —US V Seaboard Air Lme R Co, Va, 80 
S a. 12, 361 U S 78. 4 L Ed 2d 25—Monongahfr< 
la Connecting R Co v Pennsylvania Public Uuh- 
ty Commmuon, D C Pa, 253 F Supp 50, revd on 
oth gids, CA, 373 F2d 142, 17 AL,R3d 271 

9. US—US V. Ogden Union Ry. ft Depot Co, 
CAUtah, 370 F2d540 

12. US,—Atchison, T &SF Ry Co v US, CA. 
Okl, 403 F2d 211. 

Held train movements 

(1) US—US v Baltimore * O.R Co, DCPa, 97 
F Supp 921—U S V. Panhandle ft Santa Fe Ry Co., 
D.C Tex, 104 F Supp 758—U S v Panhandle ft Santa 
Fe Ry Co. CATex, 203 F2d 241—US v. Thomp¬ 
son, CA Ark, 252 F42d 6—U.S v Seaboard Air Lme 
R Co, Va, 80 SO 12, 361 US 78, 4 LEd2d 
25—US. V Carbon County Ry Go, DCUtah, 199 
FSupp 726, affil, CA, 309 E2d 938—DiFrischia v. 
New York Cent R Co, CAPs,. 307 E2d 473-Cu- 
bon County Ry Co v U.S, C A Utah, 309 F 2d 938- 
Monongahela Conneotmg R Go. v Pennsylvania Public 
Utility Commission, CAPa. 373 E2d 142, 17 At. 
R3d 271—US. V Termmal RR Ass'n of St Louis, 
CABl, 397 F2d 467, cert den 89 Sa 447, 393 US 
979, 21 L.Ed.2d 440. 

Held switching operatioas 

(1) U S.—U S V Great Northern Ry, Co , supra, n 
9-^.S V, Chicago. B ft Q.R. Co, CAUL, 199 P2d 
223, oert den 73 8.0 648, 345 US 908, 97 LEd 
1343—U.S V. St Louis-San Frtnoisop Ry, Co., DfC 
Old, 112 FSupp 646-US v Northern Pac. Ry, Ca, 
DCMum, 121 F$u (9 397—us v. Staten Island 
Rapid Truisit Ry Oo, DCJ^V:, !5l F.Sttppi 911— 
US, V, Uhion R Co, D.CFa, 159 ESupp. 930-47S 
V Qiesapmteft O Ry Co, DCWVa, 238 FSupp. 
160, 

13. US—US. V, Baltunore ft 0,R *Co, supra, n 
12^S v Uita R. Co, 159 F5iipp 930-Cac^ 
ta County Ry. Oo> v U a* C AUtih, 309 FJd 
938—U,R V. Tbrmnul RR Ass^ of St Louis, 
CADI, 397F,24467, oertdeiL 89act447, 393 
U.S.979, 21 LEd2d440 

Only , movement in gnestiioii coosideced 
US—US. V. Northern Pao Ry Ca, supra, n. 12 
15. U.S-U.3 v Ptaaadlerft Santa Fe Ry Ca. 


17. Held controlling 

U S —^U S V Terminal R R Ass’n of St Louis, C 
Ill, 397 F 2d 467, cert den 89 S Q 447, 393 i 
979, 21 LEd 2d 440 

page 1005 

The fact that switching operatioi 
precede or follow the movements 
irrelevant to the statutory test^* ^ 

21.5. US—US v Seaboard Air Lme R Co,Va, 
sa 12. 361 US 78,4 L Ed 2d 25—DiFrudoa 
New York Cent R Co,CAPa,307 F2d47 
25. US —US V Baltunore ft O R Co, sujna, n 1 
27. U S —U S V Houston Bdt ft Termmal Ry Q 
CATex. 210 F2d 421 

Agreements for repair 

US—US V Toledo, P ft WR Co, DCInd. 28 
FSupp 243 

29. US—Texas ft P Ry Co v US,CAArk,18 
F 2d 749—U S v Kansas Oty Temunal Ry Co 
DCMo, 105 FSupp 514—US v Denver i 
RGWR Go, D.CUtah, 175 FSupp. 662, an 
dism, CA, 274 F2d 828—Chicago ft NW Ry 
Co V Chicago, RI ft PR Co, D.Clowa, 17 
FSupp 33,'affil, CA, 280F2d 110, cert dea 8 
sa 378, 364 US 931, 5 LEd2d 364 
33. US —US v Houston Belt ft Terminal Ry Go 
supra, n 27 

35. US—US V Atohison, T ftSF Ry Co. DC 
Cal, 205 FSupp 589—U.S v Akron, C ft YR 
Co, C A Ohio, 397 E2d 139 
37. US—U.S V Boston ft M Corp., DCMasa., 294 
FSupp 356 

Tex—Missoun-Kansas-Texas R Co v Evans, 250 
SW2d38S, 151 Tex 340 
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39. US—U.S V Toledo, P ft WR Co., DCInd, 
280 FSupp 243 

41. US.-aieagoftNW Ry Co v ChioagD,Rl 
ftPR.Co,DCIowa,179FSupp 33,affd,CA. 
280 F2d 110, cert den 81 Sa 378, 364 U$ 
931, 5 LEd 2d 364—US v Denver ft RGWR. 
Co, D.C Utah, 175 F Supp 662, app. diso,, C A, 
274 F2d 828 

43. Kisk to iajtoty of employeeg 
US-US, v. Boaton ft M. Corp., DCMasa., 294 
FSupp 356. 

§ 426. State Safety Appliance 

Acts 

57. Ohio—Erie Lackawanna By Co v Public Utili¬ 
ties Cominission, 271 NE2d 806, 27 Ohio St2d 
227 
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64. Travelera on hlg^hway and paiaengeri la- 
do* protectioa of ftatnte 
Dl—Boyerv. Atchison,T ftSF Ry.Co, 181NE2d 
372, 34 DlApp2d 330, 96 ALR2d 400 

§ 427. -IMUsceUaneoug Regula¬ 

tions as to Siquipnient 

77. Not mandatory 

Or—Monrii v Oregon State Transp. Coromisskw, 590 
P 2d 260, 38 Or.App« 331 

$0. Order held not supported 
NL—bx re Brotkcfbood of RiL TraimnieQ, 229 A2d 
503^ 4? NX 174 

me toes 

27. DC—Assooista of Am Railroadg V Adams, 
485F8UPP *077 

92. Obio-^eie taokawaniia Ry, Co. v Poblle Uittr 
tfas Commkta 27t NJR2d 806, 27 Obto 
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Fa—Ene-Lackawanna R Co v Pennsylvania Public 
Utility Commission, 208 A 2d 908, 205 Pa Super 
291 

§ 428. Signals 

Library References 
Railroads 244. 

98. Maintenance of devices 

Me—Gkrald v Bangor & AR Co, 292 A2d 837 
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99. U S —Southern Ry Co v Shealey, C A Oa, 382 
F2d 752 

Evidence insnfflcient to sustain order 

KJ—^Pennsylvania R Co v Department of Public 
Utilities, Bd of Public Utihty Corners, 102 A 2d 
618, 14NJr 411 

3. Statute held valid 

US—Southern Ry Co v. Shealey, CAOa., 382 F2d 
752 

18. ni—Bryant v New York Cent R Co, 148 
NE2d 331, 16 IllAppld 469 

page 1010 

34. Regulations applicable 

Va—Selfe V. Hale, 69 SE2d 434. 193 Va. 543 

35. Other cars within requirements 

Va —Norfolk Southern Ry Co v Lasnter, 68 S E 2d 
641, 193 Va 360—Virginian Ry Co v Craighead, 
68SE2d 647, 193 Va 300 

37. Regulation held unreasonable 

Qa—Cruise v Qty of Rome, 94 SE2d 617, 94 Ga 
App 373 
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49. Ala —Lomsville & NR Co v. Moseley, 81 Sold 
321, 263 Ala 103. 

50. Ky—Hunfs AdmY v Chesapeake ft 0 Ry Co, 
254SW2d 70S. 

page 1012 

Other particular statutes have been 
construed and applied.^*’ 

71.5. Statute requiring signal when approach¬ 
ing town held not to apply outside corpo¬ 
rate Ihnits of town 

Tenn.—Beldier v Tennessee Cent Ry Co, 377 S.W 2d 
928. 214 Tenn 74 

§ 481. Speed 

Library References 
Railroads <9»225, 286, 245. 
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6. Obo-Tmshel v New York Gent R. Co, 164 

N.E2d 780, 109 Ohio App. 197 

7. U.a-4o«isvme ft NJR Oo v. Sulhvan, DC, 471 

F.Supp. 469. 

Qr.p-Sonthem Pao Co v Consolidated Ftwghtways, 
281 P2d 693, 203 Or 657 
DoMlbeofc v. Chicago, M., St P, ft PrR. CO, 129 
KW2d 185, 24 Whuld 420. 

LnenM power of comuiimon 

(Bno-New York Cent R. CO V PubSc UtWdef Obm- 
ntewn, 105 NJUd 37, 157 OUo 8t 254-^4>fow 
Yocfc Cent R. Co V PubUe UtgUeS CDmasiKiott 
of Ohio, 105 N.B2d 4ta 157 Ohio St 257. 

10. RagiaatlogslaidreasowMs. 

A]a.-^SoUgwrt Ry CO Vi Edunaids, 192 Sa2d 451, 

210 Ala. 247. 

NX-Pemisylvaiiia R. Co. v. Department of Pablic 
CJtaWce, Bd. of POblld Utility Com'o^ 102 A.|td 
618, 14 KJ. 411 

IX U V. SWiboaid Gbiut lifw 

8.C, 291 FJupp. 48U 


Ala—Dixie Highway Exp Inc v Southern Ry Co, 
244 So 2d 591, 286 Ala 646 
Fla—Atlantic Coast Lme R Co v Walker, App, 113 
So 2d 420 

13 Wis—Kurz V Chicago, M, St P APR Co, 
192 NW2d 97, 53 Ww2d 12 

15. Penal provision not changed 
US —McNaughton v New York Cent R Co, CA 
Ind, 220 F2d 835 
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33 Ala —Louisville ft N R Co v Moeeley, 81 So 2d 
321, 263 Ala 103 

page 1016 

48. Violation negligence per se 

U S —McNaughton v New York Cent R Co, supra, 
n 15—Louisville ft NR Co v Byrd, CAAla, 
298 F2d 586 

Violation not neghgence per se 
Neb —Carterv Chicago, B ftQRR CO,103NW2d 
152, 170 Neb 438 

49. Mmn—Forde v Northern Pac Ry Co, 63 
NW2d 11, 241 Mum 246 

Ohio—Trushel v New York Cent R Co, 164 N E 2d 
780, 109 Ohio App 197 

52. Wash—Hoops v Buiimgton Northern, Ipc, 518 
P 2d 707, 83 Wash 2d 396 

53. Oa—Atlantic Coast L^ne R Co v Hodges, 71 
$E2d 524, 86QaApp 334 
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62. Mmn—Forde v Nwthem Pac Ry Co, 63 
NW2d 11, 241 Mum 246 

Ohio—Bender v New York Cent R Co, 209 N E 2d 
589, 3 Ohio App.2d 150 

64. Ohio—Trushel v. New York Cent R Co, 161 
NE2d780. 109 Ohio App 197 

Clear and convincing evidence required 
Ohio—Bender v New York Cent R Co,, 209 N B2d 
589, 3 Ohio App 2d ISO 

66. Fla—Lofhn v. Qty of MGami, 53 So 2d 654 
70. Fla,—Loftm v. Qty o/[ Miauu, supra, n 66 
Ohio-Bender V New York Cent R Co,209 NE2d 
589, 3 Ohio App 2d 150 

Judged with reference to modern conditions 
Mum.—Forde v Northern He Ry Co., supra, n 62 
Held nnreasonable 

Minn —Forde v Northern Pao Ry Go, supra, n 62 

page 1018 

74. Ohio—Trutiiel v New York Cent IL Co, 164 
KE2d 780, 109 Ohio App 197~Beiider v New 
York Cent R Co, 209 NE2d 589, 3 Ohio 
App,2d 150. 

§ 432. Precautions oil Crogsing Oth¬ 
er Railroads 

76. **Street«aUvr8cy^ exception 
Gt>-8otttheni Ry Co v Martin, 188 SJB2d 819, 125 
Oa.App 653 

§ 438. Safety Devices and Flagman 
at Highway and Piivate 
Crossh^ 

Library’UelwwHses 
Baaroads «»242, 248, 247. 

84. buMtw YmIc Cant 8. Co, v Sudi, ISO 
NJJd 3IS. t» loiMlV- 

Wji Panw y Sw iS i B w4fci alf m hr>ro Lm v. Bond of 
Pdbfee OtOlV SSI A.2d 774. 8 NJ ti 

7. Spidaiie. R a 8 Ry Oo.. 431 F2d 817, 
148Oh IKXi 

SS, ac—CJA oM n Aduoo Cowt tin. R. Co 
v. Md*8trvinOoiniiiM9a. 81 SXM iS7, 358, 
29 ac IN. 
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Page 102( 

87. US—^Wallace v Louisville ft NR Co, CA 
Tenn, 332 F2d97 

Purpose of statute, etc. 

(2) Other statements 

Me —Runnells v Maine Central R R, 190 A 2d 739, 
159 Me 200 

Necessity of signs on both sides 
US —Dean v Southern Ry Co, C ATenn, 327 F2d 
757, stating Vuginia law 

page 1019 

88 Ga —Underwood v Atlanta ft W P R Co, App, 
124 SE2d 758, 105 OaApp 340, affd m part, 
revd m part on oth gids 126 S E 2d 785, 218 Oa. 
193, on remand 127 S E 2d 318,106 OaApp 467 

92. Reflectorizmg 

US—Tuck v Chesapeake ft O Ry Co,CAWVa., 
251 FJd 180 

5. Ga—CJ.S. quoted m Underwood v Atlanta ft 

West Pomt Railroad Co., 124 S E 2d 758, 765, 105 
Oa App 340, affil m part, revd m part on oth 
grds 126 S E 2d 783, 218 Oa 193, on remand 127 
SE2d 318, 106 OaApp 467 

6. Statute inapplicable to new crossings 

Mich —Chesapeake ft O Ry Co v Michigan Pubhe 

Service Commission, 79 NW2d S86, 347 Mich 
234 

page 1020 

12. Anz—Southern Pse Co v Corporaticm Comnus* 
Sion, 321 P 2d 224, 83 Anz 333 
Colo—Atchison, T ft SF Ry Co v Public Utilities 
Commission, 547 P2d 234, 190 COlo 378 
Ky—Qty of Shivdy v Ilhnois Cent R. Co, 349 
SW2d 682,app dism 82SCt 653, 369 US 12a 
7LEd2d611 

Md.—Tyler v Baltimore County, 247 A 2d' 704, 251 
Md 420 

NH—Meserve v State. 440 A 2d 34, 119 N.H. 149 
Ohio—^Ene-Lackawanna R Co v Public Utilities 
Commission, 190 NE2d 689, 174 Ohio St 548 
Texy—Qty of Houston v Fort Worth ft D Ry Go, 
Qv App, 619 S WJd 234, err ref no rev err, app 
after rmand, App 14 Dut, 672 S W 2d 299, err 
ref no rev err 

*Teabody-l>l]nmick fonnida*’ allocating fbderal 
ftmds 

La.—Senegal y Thompsoiit App., 91 So 2d 865, foil 91 
So 2d ^97, two cases 

16, Conn—Onbam v Smith, 197 AJd 652, 25 
Conn Sup 123 

Fhu—Qty of Belle Oladey Florida East Coast Ry Co, 

, App,344So2d 873 

Grant of of way does not dqnve mnniapahty of 
power to i^iUlatB 

Ky—Qty of Suvely v Illinois Cent R. Co, 349 
SW2d 682.app dism 82SCt 653,369 US 12a 
7 1^ Ed 2d 611 

between raflrood and county 
Wadt—Kntitss County v Chicago, St F ft P R. 
Co,483 P2d 1279,4 WasbApp 768 

Effect of conrt proeeudfaigi challenging ordi¬ 
nance ' 

Fla.—Sesbokzd Air line R Go v. Hawes, App, 269 
SoJd392. 

181,' US—<hy of Oahiesville v. Southern Ry Co, 
CAOa., 423 P2d 588, npp, after remand 447 
K2d 5Q2-Sbtttfiem RV. Go v Oty of M6in». 
town, .D.CTenn., 332 FSupp. 482, affirmed 448 
F.2d288,oact den 92 SXX958,405 U.S. 922, 30 
KRdL2d 792 . 

Oa.--J0ndCTimpdv. Atlanta ft WF.R Co,124S.BJd 
, 758. 105 GeAppi 34a afffi m part, mrd. in part 
on odL grds 126 SE2d 785. 218 Ga 193, on 
femsiid 127 S B 2d 318, 106 Qa App. 467 
WIs.—Qty of Madison v Chicago, M« ^ P. ft P Ry 
Oo,, €7 bLWJd 251, 2 Wia2d:467 
23, Mii-DietiSQb V. Onton R. Co., 151 A2d 163, 
220 Md, 127, 
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page 1021 

28. Qa ^Hancock v Oty of Dalton, 205 S £ 2d 470, 
niOaApp 178 

3Z Concnrreiit Jnriadletloii 
Ind —New Yorit Cent R Co v Public Service Com- 
numon of Ind, 147 NE.2d 547, 237 Ind S44 
38. US—Qty of Gainesville v Southern Ry Co,, 
CAOa, 423 P2d 588, app after remand, 447 
F2d502 

Fla.—Weeks v Wdch, 92 So 2d 645 
Regnlailoiis held reaeoiwble 
US—Seaboard Air Line Co v Oty of West Palm 
Beadi, Fla,, C AFla., 373 F2d 328-Sottthem Ry 
Co V Qty of Mornstown, CATenn, 448 F2d 
288, cert den 92 SCt 958, 405 US 922, 30 
LEd2d792 

Fla.—Weeks v, Wddi, 92 So 2d 645 
RegtOatfoiif held mireucniable 
Fla.—Loftm v. City of Miami, 53 So 2d 654 

page 1022 

41. Grade cronbig 

US—Alabama Great Southern R Co v, Oty of Lau¬ 
rel, Mus, D C Mas. 334 P Supp 285 

48. Ky.—Oty of Shively v lUmois Cent R Co, 349 
SW2d682,app dism 82SQ 653.369US 120, 
7LEd2d611 

49. AiiZd—Puna County v Southern Pac Co„ 386 
P2d4(Xl,9S Anz 41 

Gal-Jenaen v Southern Pac Co. 276 P2d 703, 129 
CA2d 67—Wikox v Southern Pac Co, 12 Cal 
Rptr 207, 190CA2d548 

I ow a Chicago, R X A Pte R Co v Long, 51 N W 2d 
135, 243 Idwa 514 

NH—Oty of Manchester v Boston A MRR, 94 
A2dS52, 98 NH 52 

N J—Pteuaylvania-Reading Seashore Lmes v. Board of 
Public Utility Com'n, Dept of Public Utilities, 81 
A2d 28, 13 NJSuper. 540^ aOd 83 A2d 774, 8 
NJ 85 

Or-r-Sondiem Pac Tramp Ca v Sibin, 513 P2d 500, 
14 Or App. 504. 

Tenn —Tenncsaee Public Service Gominission v South¬ 
ern Ry Co,554SW2d612 
Utah—Vdaiquez v Union PacLRCo,469P2dS, 24 
Utah 2d 217. 

Goatfanriiig joriadlctloB to lerlew conditions 
Miss—Muaasq^ Public Service Commission v Ala¬ 
bama Great Southern R Co. (Southern Ry Sya- 
temX 255 So 2d 665 

50. Maaldpel aatiwrity not eichnife 

Ohio—New York Cent R. Co v Public Utditses Com- 

nusMon, 130 NB,2d 365, 164 Ohio St 289 

51. FUd—New York Cent R Oo v Pennsylvama 
Pubhc UhHty Cornmiiawn, 171 A2d 635, 195 
PaAiper 297. 

NH-^Boaton A Matne Corp v City of Manchester, 
257 A.2d 14» 109 Nil S21 

NJ-^euuylvanla-Readmg Seashore Lmes v Board of 
Public Utility Ooo^ tupra, n 49 —Eik R Co v 
B oard of PnbUo Udbty Com*n, 166 A2d 597, 64 
NJSuper 479 

Ohio—New York Cent R Oo v Pubbo Uhfatiei Com- 
nnsaioa, 126 NEld 320, 163 Ohio St 250-Peiiii- 
syivank R. Co v. Public Utihties Commistioa, 171 
NE2dS15, 171 Ohm St 413. 

Wh—Town of Caledonia v, Pubhc Service Commission 
of Wiseomm, 202 RW.2d 912, 56 Wi8.2d 720. 
AdoptfoB of «inaiMr*f held ■■wirfimr 

Ohio-New York Gent R. Co, v. Pubhc Utihoes, Com- 
mildoii, 130 NE.2d 365, 164 Ohm St 289 

Order a^clMd onlp iflcr proper heering 
hut—State « icL Public Service Commission v War^ 
lick Cuemt Court, 118 NE2d 493, 233 Ind 241 

Order held mat nlgwAd^ •thitniy, or aboie of 

Ohio-New York cant R. Co v.PnbhcUtihtieaGom- 
OMdon. 130 N.E2d 365, 164 Ohm St 289--Toledo 
Tennlnal R. Go. v. Pubbo Uuhties Commisnon, 


181 NE2d 271, 173 Ohio St 251—Pennsylvania 
R Co v Pubhc Utihties Commission, 189 N E 2d 
874, 174 Ohio St 420 

Perfecting appeal 

ni —City of Bdwardsville v lUinois Commerce Com¬ 
mission, 104 NE2d 283, 412 lU 34 
Ind —Monon R Co v Citizens of Sherwood Forest 
Addition, Manon County, 257 NE2d 846, 146 
Ind App 620 

Evidence held siifflaent to sustain findings 
Mich —Board of County Road Com’rs of Washtenaw 
County V Michigan Public Service Commission, 85 
NW2d 134, 349 Mich 663 
Miss— Mississippi Public Service Commission v Ala¬ 
bama Great Southern R Co, 294 So 2d 173 
Pa—New York Cent R Co v Pennsylvania Pubhc 
Utihty Commission, Super, 171 A 2d 635, 195 
Pa Super 297—Delaware A H R Corp v Pennsyl¬ 
vania Public UtQity Commission, 182 A 2d 254, 
198 Pa Super 464 

Necessity for specific findings 
Ind—Monon RR v Pubhc Service Commiswon, 170 
NE2d 441, 241 Ind 142—Baltimore A OR Co 
v Bremen Grange No 2160, 196 N E 2d 420, 135 
Ind App 621—Pennsylvama R Co v Town Bd of 
Trustees of Town of Edinburg, 218 N E 2d 171, 139 
Ind App 216 

Procedural requirements 
Ind-Monon RR v Pubhc Service Commission, 170 
NE2d 441, 241 Ind 142 

Remand on appeal 

Ind—New York Cent R Co v Holland, 180 NE2d 
770, 133 Ind App 194—Baltimoiu A O.R. Co v 
Bremen Orange No 2160, 196 NE2d 420, 135 
Ind App 621 

Evidence held insufificient to sustain findings 
Ind -Pennsylvania R. Co v Town Bd of Trustees of 
Town of Edinburg, 218 NE2d 171, 139 Ind App 
216 

Findings held insnfildent to support order 
Ind —Pennsylvania R Co v Town Bd of Trustees of 
Town of Edmbuig, 218 N.E2d 171, 139 Ind App 
216 

52. Ran—Waits v. St Louis-San Francuoo Ry Co, 
531 P2d 22. 216 Kan 160 

Review 

lowar-Chicago and Northwestern Transp Co v Iowa 
Transp Regulation Bd, 322 NW,2d 273 
Ohio—Greer v Pubhc Utilities Conumiamn, 176 
NE2d416, 172 Ohio St 361 

55. Cal-Jensen v Southern Pac Go, supra, n 49 
Ohio—New Yoik Cent R Co v Public Utilities Com¬ 
mission, 112 N E2d 667, 159 Ohio St 524. 

Statute construed 

Mich —Board of County Road Com'is of Washtenaw 
County V Michigan Public Service Commission, 85 
NW2d 134, 349 Mich 663 

Statute sufficiently complied with 
US—Silkev Penn Central Tramp. Co, DC Ohio, 352 
FSupp 983 

56, Anzr>8outheni Pac, Co v. Corporaupn Commis¬ 
sion, 321 P 2d 224^ 83 Ans 333. 

lowiH-Cliloago, RI A Faa R. Co. v. Long; 51 NW.2d 
135. 243 Iowa 514, 

NJ-'^Brie R Co y Board of PubUo Udbty Com’is, 
166 A2d 597, 64 NJ.Super. 47^ 

53. Ride appUcsble to other statutes 

Mich —Board of County Road Oom'» of Wafhtenaw 
County v Midnian Pubhc Service CotumliskMi, 85 
N Wild 134, 349 Mich. 563. 

piWelR23 

64. N J —Pennsylvania-Readmg Seashore Lines v. 
Board of Pubbo Udhty Qpm’rs Dept of Public 
Utihties, 80 ]^ n. 49. 

Ohio—New Ypik Gent R. Co. v FubBc Utilities Con^ 
missioii, 127 N.E2d 208, 163 Olfio St 442. 


Pa—New York Cent R Co v Pennsylvania Public 
Utihty Commission, 171 A 2d 635, 195 Pa Super 
297 

65. Cal —Southern Pac Co v Pubhc Utihties Com- 
mission, 65 Cal Rptr 737, 436 P 2d 889, 68 C2d 
243 

Ill—Chicago, B A QR Co v Ilhnois Commerce 
Commission, 101 NE2d 92, 410 XO 60 
S C —^Atlantic Coast Lme Co v Public Service Com¬ 
mission, 81 SE 2d 357, 225 $ C 196 
N J —Pennsylvamar-Readmg Seashore Lmes v Board of 
Pubhc UdUty Com'rs, 81 A 2d 28, 13 NJSuper 
540, affd 83 A 2d 774, 8 NJ 85 

Order sustained 

Anz—Southern Pac Co v Corporation CrwnTniay^ qfi^ 
329 P2d 883, 84 Anz 365, app dism 79 SO 
1136, 359 US 532, 3 LEd 2d 1028 
Ill -^Centerville Tp, v Xllmois Commerce Commission, 
124NE2d 882, 5 m2d72 

Ohio—New York Cent R Co v Public Utihties Com¬ 
mission, 139 NE2d 623, 166 Ohio St 113. 

Pa—New York Cent R Co v Pennsylvania Public 
Utihty Commission, 135 A 2d 786, 184 Pa Super 
610 

Burden of proof 

Anz—Southern Pac Co v. Corporation Commission, 
321 P 2d 224, 83 Anz 333—Southern Pac Co v. 
Corporation Commission, 329 P2d 883, 84 Anz 
365, app dism 79 Sa 1136, 359 US 532, 3 
LBd2d 1028 

Pa—New York Cent R. Co. v Pennsylvania Puhho 
Utihty Commission, 171 A2d 635, 195 Pa Super 
297—Delaware A H R Corp v Pennsylvania Pub- 
ho Utlity Commission, 182 A 2d 254, 198 PaSu^ 
per 464 

Antomatic signals 

(1) Evidentiaxy value of public opinion 

Pa-Ddaware A HR Corp. v Pennsylvania Piibho 
Utihty Commission, 182 A 2d 254, 198 Pa Super 
464 

(2) Economic plight of railroad company 

Pa.—Delaware A H,E Corp v Pennsylvania Public 
Utility Commisaion, 182 A.2d 254, 198 Pa Super 
464 

66. Wis —Kurz v Chicago, M, St P APR Co, 
192NW2d 97, 53 Wl82d 12, 

68. Ill—Chicago, B. A QR, Co. V. Illinois Commerce 
Conunission, supra, n 65. 

Mich^Board of County Road Com’rs of Washtenaw 
County V Michigan Pubhc Service Commission, 85 
NW2dl34, 349Mioh. 663. 

N H —Boston A Maine Corp. v Qty of Manchester, 
257 A,2d 14, 109NH 521 

N J-^ennsylvamw-Readmg Seashore Lines v Board of 
Pubhc Utility Com’rs, Dept of Public Udhtws, 
supra, n 66. 

Antiiorlty of conunission to apportion cost 
Aria —Maricopa County v. Goiporation Commisaion of 
Atjz, 289 P2d 183, 79Axiz 307. 

Authority of court on review 

Ariz.—Manoopa County v. Corporation OommiMloa of 
Anz. 289 P2dl83, 79 Ariz 307 

Authortty of hoard to bind state 
Mich.—Chesapeake A O, Ry. Co. v. Miohigaa PuUw 
Service Commissipii, 79 NW2d 586, 347 Mibb. 
234. 

Moot goestioa 

Ana—Southern Pao. Co. v Corpontioa Commission, 
3M PJd 224, 83 Aha 333, 

Statute held donstitutioiial 
Miss—Mississippi PubHo Servioe Omamissibii V Akr 
haiui Ortat Soodiem R Co,, 294 So Jd 173, 
Or^mooPno R. Go v HiO. 349 F.2d 1090,220 Of. 
591. 

Petitioners not to pay part of costs 
Or.^niQB Pac. E Co. V. Hill, 349 P,2d 1090,220 
591 
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So Jndidal authority to compel public to pay 
Or—Union Pac R Co v HiU, 349 P 2d 1090» 220 Or 
S91 

Order allocating coats remanded where commis¬ 
sion made no findings as to factors con¬ 
sidered 

Ohio—New Yoric, C & St L R Co v Public Utilities 
Comminion, 197 NE2d 346. 176 Ohio St 81 

Voluntary rehnbnraement by county improper 
Anz—^Puna County v Southern Pac Co, 386 P2d 
400, 95 Anz 41 

Allocation of AiU cost to railroad 
US—Alabama Great Southern R Co v City of Lau- 
rd, Mi», D C Mus, 334 F Supp 28S 

§ 434. Obstruction by Trains 
Library References 
Railroads «=*246. 

69. m—People v Indiana Harbor Belt R Co. 430 
NE2d 104, 58 lUl>ec 162. 102 ElApp3d 811 
Pa—Kozlowiki V Pennsylvania R Co, 39 Erie 70 
Ofaatmctioa for less than specified tune 
(2) Other matters 

Pa—WhitehaU Tp v Stem, 20 D A C2d 22S 
Ststnte applicable to switching operations 
Tex—Musoun-Kansaa-Texas R Co v NeuhofTBros, 
CivApp, 297 SW2d 316, err ref no rev err 

Statute innppUcable 

Fa—Gay v Pennsylvania R Co, 35 West CO 259 
Obatmction statute applicable to mo?ing and 
stationary trains 

Miss.— Com v New York Cent R Co, 216 N E 2d 
87a 350 Mast 724 

71. Tex—MissouTHKansaa-Texas R Co v Neuhoff 
Bros, QvApp, 297 S.W2d 316, err ref no rev 
err 

Tenipomry obatmction implicitly autboriaed by 
atatute 

Ky—Oty of Harrodsburg v. Southern Ry Co„ 313 
SW2d 864. 

Townboards do not hnye Jurisdiction to exclu¬ 
sion of Gommiasion 

Ind—New Yoik Cent R. Co v Public Service Com- 
msBKm of Ind., 147 N.E2d 547, 237 In<L 544 

Oidinanee bald not arbitrary or unreasonable 
Fla—Bnmaed v. Seaboard Coastline R Go, 290 So.2d 
13 

Ky/—LomivSle ft N R. Ca v Com. fbr Use and Bene¬ 
fit of Oty of Covington, 488 S.W2a 329. 

71 La—Gay of Lake Charles v. Southern Pac 
Tnmsp Co, App,, 310 So 2d 116^ appUoation 
doL, 8upn 313 8o2d 60a 

Ifo-Dodwdlv.MimouriPac R Co., 384 S.W 2d 643, 
11 A.LR.3d 1136 

Hdd not appikabto to movliig traiBS 
VB/-Ooean View Imp. Oorp. v. Noiiblk ft W Ry. Co, 
140 SMJd 70a 205 Va. 949. 

Notiea 

hwa Oueago and Nordiwestem Transp. Co v, Iowa 
Tramp, Rcgulrnkm Bd., 322 N.W2d 273. 

73. nr— People V* Indiana Harbor Belt R. Co, 430 
NEld 104v 38 HLDeft 162p 102 BLApp^ad 811, 

pagalim 

30. Othor perioda of tbM 

Qhlo-CbyorAditalNilav Kovacs, 222 N.B 2d 4613^3 
Ohio AppiSd 320 

La/-Oty of LMia Chaclea v Soutlioni Pad Ikamp. 
Co. Apm 310 9oM lia appUcatioa dsn., Bap,, 
313 Sold 600 l 

11 ddo—Qihr of AdUdbOla vl Kovacs,| 222 N J.2d 
44a8 0liioApp2dm 


Statute construed 

Fla—Bumsed v Seaboard Coastline R Co, App, 336 
So 2d 711 

Ohio—City of Struthere v Penn Cent Co, 260 NE2d 
836, 23 Ohio St 2d 1 

Improper operation held not shown 
Ohio—City of Struthers v Penn Cent Co, 260 N E 2d 
836, 23 Ohio St 2d 1 

85. Question of fiict 

Fla—-Bumsed v Seaboard Coastline R Co, 290 So 2d 
13 

93. US—^Louisville & NR Co v Tucker, CA 
Tenn, 211 F2d 325, reh den 215 F 2d 227 

page 1025 

95 Detenmnation by commission 
Ind —New York Cent R Co v Public Service Com¬ 
mission of Ind, 147 NE2d 547, 237 Ind 544 

98. Obstructed and non-obstmeted crossings 
in different category 

Ind —New York Cent R Co v Public Service Com¬ 
mission of Ind, 147 NE2d 547, 237 Ind 544 

§ 436. Miscellaneous 

6 . Statute concendiig locomotive inspections 
construed and applied 

US—US V QumeyR Co, CACal, 338 F2d 430 

The practice of “humping** may be 
forbidden.’* 

7.1. Evidence held to sustam order 
Ohio—New York Cent R O) v Public Utilities Com¬ 
mission, 115 NE2d 163, 160 Ohio St 220 

A state commission may mvestigate 
the safety of bridges and determine 
the allocation of costs mvolved m pro- 
vidmg for safely of such bridges for 
pubhc use.*°^ 

10.5. Pa,—Pennsylvania Dept of Ticansp. v Pennsyl¬ 
vania Pubhc Utility Qwimiswon, 283 A 2d 313, 3 
PaCmwlth 405. 

Order constmed as not constitating denial of 
petition for amendment 

Pa—Com, Dept of Transp v Com, Public Utility 
Commission, 320 A 2d 403, 13 PaCmwlth 550 

page 1027 

33. Ordinance held invalid 
Ohio—Qty of Niles v. Drummond, 232 N E 2d 83a 12 
Ohio App.2d 209. 

Public service commission proceeding held ex- 
clnsiye remedy 

FIil—S tate ex rd Jackson v Seaboard Coast Line R 
Co, App, 257 So 2d 88. 

35r Question of law for court 
US—US v Thompson, CA.Ark., 252 F2d 6 
36, US—Rucker v Wabash R Co. CAIU, 418 
F2dl46 

38. Statute not repealed by Implication 
Ind—New York Cent R. Co. v Pdbhc Service Com¬ 
mission of Ind, 147 K.E.2d 547. 237 bd |M4. 

§ 437. Power to Xuijpope 

39/ NdY/-Beople v. Bend Cent, Qx* SH U,YS2d 
19a 34 AJPJd 27S-^Peop)e V. Bton Cmt Co., 
304NVA2d 44a 60MiSa2d 919, afH, 311 NY, 

' * 

ITS FJSupp 662, ■ 9 P- 6 bm.. CA, 274 F.2d 828 

§ 489. 

Ubrao* 
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51. Or—State v Pcfftland Txacbcm Co, 386 P2d 
435, 236 Or 38 

57. US—US V DenverftRGWR Co.DCUtah, 
175 FSupp 662, app dism. CA, 274 F2d 828— 
Chicago ft N W Ry Co V Chicago, R L ft P R 
Co. DCIowa, 179 FSupp 33, a£El, CA, 280 
F2d lia cert den 81 set 378, 364 US 931, 5 
L£d2d 364 

Use held permissible 

US—Texas* P Ry Co v US. CAAik, 189 F2d 
749 

59. US—Alabama Orest SouOiem R Co v U.S, 
CAAla, 233 F2d520 

Agency no defense 

US—US V Houston Belt ft Terminal Ry Co,CA 
Tex, 210 F2d 421—US v Indiana Harbor Bdt 
R Co, DC Ind. 224 FSupp 219—US v Paafic 
Elec Ry Co, DC Cal. 224 FSupp 948 
63. US —Chicago ft N W Ry Co v Chicago, RI 
APR Go,DCIowa. 179FSiipp 33.afid.,CA, 
280 F2d lia cert den 81 set 378, 364 US 
931, 5 L£d2d 364—US v Southern Ry. Go, 
DCGa, 206FSupp 562 

65. US —US V St Lonis-San Francisco Ry Co, 
DCOkl, 112 FSupp 646 

page 1029 

The fact that the Interstate Com¬ 
merce Commission approved a devia¬ 
tion from a regulation in favor of an¬ 
other railroad company is no defense 
to an action for violation of the regula¬ 
tion **** 

69.5. Regulation governing track relay! 

US—US V Southern Ry Go, DCGa., 206 FSapp 
562 

§ 440. Persons Entitled to Sue 

76. 01—People for Use of Horwarth v, OulL M. ft 
OJR Co, 261 NE2d 221, 125 I]lApp2d 473. 

§ 441. Persons Liable 
Library References 
Railroads ^254(2, 5). 

82. US— us V Southern Pac Go, DCAciz, 293 
F.Supp 572 

D,C-US, V Northcni Pac Ry Co. DC, 213 
FSupp 1 

Prinopal and agent lidUb 
U.S—U,S V Houston Bdt ft Tcnnmal Ry. Coh aopn, 
n 59 

§ 443. Actions 

Ubrary References 
Railroads <8»254(2> 4, 6) 
page 1030 

9L US.r-^S V Soodieni Ry Co^ DCGa., 206 
FBupp 562 

Fa.— Cool v. Pemi^ylvaiiia R, Go, 10 D ft C2d 103, 
21 CaiDbna225 

KThmrtbm of a dmln iatra tt v c remedy 

US.—URv Southern Ry. Go., CAQl, 364 F2d 86, 
cart den 87 SO 1479, 386UB 1031, 18LEiL2d 
592 

Federal Safety AppUanee Act 
US—US V Indiana Harbor Belt R. Co., DClnd, 
'314 FSupp 691 

General rules as to parties apply 

96.1. Held not nc ce wa iy party 
U.S—us v Panhandle ft Santa Fe Ry Co.DQTex, 
104 FSupp 758 
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An order by the commission that pri¬ 
or orders notifying the railroad that 
action would be ^en against it to 
collect penalties **are rescmded effec¬ 
tive this date” is prospective m opera¬ 
tionand order is kept intact as to 
everything that had transpired.’®^ 

96.2. Or—Portland Traction Co v HiU, 3S2 P2d 
552, 222 Or 636. idi den 353 P.2d 838. 222 Or 
636 

96.3. Order not rescinded for purposes of dis¬ 
missing sction to set it aside 

Or—Portland Traction Co v. Hill. 352 P2d 552, 222 
Or 636. rah den 353 P2d 838, 222 Or 636 

page 1031 

4. AUegations held sufficient 

( 1 ) N Y—Peojde v Penn Cent Co. 305 NYS2d 
898. 33 AD 2d 860 

22. Proof of matter not pleaded allowed where 
delinidaiit not mislead 

US.—US V Missoun-Kansas-Texas R Co, CA 
Kan, 273 F2d474 

Fsflnre to plead regulation not fatal 
US—US V Musonn-Kansas-Texas R Co, CA 
Kan, 273 F2d 474 

23. US—Alabama Great Southern R Co v US. 
CAAU. 233 F2dS20 

page 1032 

27. U S.^U S V Houston Belt ft Terminal Ry Co, 
C A Tex, 210 F 2d 421—Alabama Great Southern 
R. Co. V. US, CA AU, 233 F2d 520 

34. Erldence held sufficient 

US—Ahbama Great Southern R. Co v US, CA 
Ala. 233 F2(l 520-US v Alton ft Southern 
RR.DCm.lOOFSupp 166 

35. Necessity for findingi 

US—US V Southann Pac Co. CACal, 285 P2d 
931 

§ 444, Amount and Extent of Penal¬ 

ty 
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48. NY.—People v Penn Cent Go. 304 N.YS2d 
149, 60 Misc2d 919. affo 311 N YS2d 150, 34 
AD2d278 

5Z U3—US V Southern Pac Go. CACal, 289 
F2d481 

i 447. In General 
Library References 
Railroads 

page 1034 

66 . U S,—Shields v Atiando Coast line R Co.. Ala. 

76 Sa 386. 350 \JS 318. IGO LEd. 364 
Tex.—Hercnki. Inc v Ellen. QvApp. 458 SW2d 
221. err ret no rev at., oerc den 91 S.Ct 2251, 
403 OS. 937, 29 LEd.2d 717 
PruiliHstc csBse 

111,-Jeiiftint V OiicasoftELRJL,284NB2d39Z.5 
inApp3d 934. 

In some cases, statutoiy damages 
have been refused."’ 

68.5. U&—S.H ft W Lumber Go v Oaifomia ft 
Oregon Coast R Co., D.COr*. 154 P.$upp 152 

§ 449. In General 
Library References 
Railroads ^219, 220. 

Modem L^al Forms Ch. 65, 
Public Utmties. 
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86 , US —ICC V Memphis Umon Station Co, DC 
Tenn, 230FSupp 456 AfTd, CA. 360 F2d 44, 
cert den 87 SQ 66 , 385 US 830, 17 LEd2d 
66 

92. US—Meyers v Jay St Connecting RR, CA 
N Y, 288 F 2d 356—Interstate Commerce Com¬ 
mission V Mame (^t R Co, C A Vt, 505 F 2d 
590 

DC—Asbury v Chesapeake ft 0 Ry Co, DC, 314 
FSupp 310 

Ri^t to appeal held adequate and complete 
remedy 

Miss—lUmois Cent R Oi v Mississippi Public Ser¬ 
vice Commission, 71 So 2d 176, 220 Miss 439 

Failure to obtam certificate 
US—Meyers v Jay St Connecting RR, CANY., 
259 F 2d 532 

Iqjunction held prcqier 

U S —Com of Pa V Penn Cent Transp Co, D C Pa, 
348 FSupp 28, affd, CA. 475 F2d 1394 

Temporary restoration of semce not required 
U S —Com of Pa v Penn Cent Transp Co, D C Pa, 
348 FSupp 28, affd, C A, 475 F2d 1394 

Only question to be detenmued 
U S —IC C V Chicago, Rock Island, ft Pac R. Co, 
C A Neb, 501 F2d 908, cert gr 95 Sa. 1393,420 
US 972, 43 L Ed 2d 652 

Discretion to deny injunction 
US—ICC V Chicago ft NW. Transp Co, CA 
Iowa, 533 F2d 1025 

Hehef discr^onary with court 
U S —Brown v Consolidated Rail Corp, D C Ohio, 422 
FSupp 1251. 

98. U S —IC C V Memphis Union Station Co. D C 
Tenn.. 230 FSupp 456, affd, CA, 360 F2d 44, 
cert den 87 S a. 66 , 385 U.S. 830, 17 LEd.2d 
66 

Determimition of illegal abandonment without 
prior resort to commission 
US—ICC V Chicago ft N.W. Transp Co, CA 
Iowa. 533 F2d 1025 

99. **Abandoiunenti* construed 

US—^Brown v. Consolidated Rail Corp. D COhio, 422 
FSupp 1251. 

"Abandonment” distinguished from "embargo” 
US.->Genera] Foods Corp v Baker, D.CMd, 451 
FSupp 873 

34. US—US V. Panhandle ft Santa Fe Ry Co, 
C A.Tex., 203 F 2d 241 

§ 450. Proceedings Instituted in 
Court 

Library Reference^ 

Railroads ^219^ 220. 

Modem Legal Forms Ch. 55| 
Public UtSities. 
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t. US—Meyers v. Jay St Cxmnecthig R.R., CA 
N.Y. 259R2d532. 

”PSrty in interest” 

US—Com of Pa. V.paus Ont lValllpuCo^ D.CPa, 
348 ESupp. 28, afid.. CA.. 475 VM 1394. 

4. U3-^CC VfChiaigoft H.W Transp. Co, CA* 
lovs. 533 F 2 d 1|025, 

§ 451. Proceedings' before Board or 
Commigsion 

Library Reftir^Mes 
Railroads 

Modem hegA Forms Ol . S6» 
Public 
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7. Cal—Southern Pac Co v Public Utihties Com¬ 
mission, 260 P 2d 70. 41 C 2d 354, app dimn 74 
set 313, 346 US 919, 98 LEd 414 

page 1037 

17. Application for rehearing 
Ohio—Pennsylvania R Co v Pubhc Utilities Cornmis- 
ston, 174 NE2d 102, 172 Ohio St 154 
26. Cal —Southern Pac Co v Pubhc Utihties Com¬ 
mission, supra, n 7 

29. Ind—Pubhc Service Commission v Fort Wayne 
Union Ry Co, 111 NE2d 719, 232 Ind 82 

Necessity for timely notice of appeal 
Ohio—Pennsylvania R Co v Public Utilities Commis¬ 
sion, 174 N£2d 102, 172 Ohio St 154 

Effect of appeal on jurisdiction of commission 
Nto —Application of United Mmeral Products Co, 131 
NW2d 604, 177 Neb 898 

30. Failure to serve commission with notice 
not fotal under circumstances 

Kan —Missoun-Kansas-Texaa R Co v City of Savon- 
burg, 348 P 2d 1015, 186 Kan 120 

31. Iowa—Chicago, R L ft Pac. R Co v Long; 51 
NW2d 135,243 Iowa 514 

32. Vt —Petition of Residents of Shaftsbury, 95 A 2d 
41, 117 Vt 502 

page 1038 

35. Nti) —Apphcation of Umted Mmeral Products 
Co, 131 NW2d 604, 177 Neb 898 
Pa—Monongahela Connecting R Co» v Pennsylvania 
Public Utility Commission, 211 A 2d 113, 206 Pa 
Super 17 

Determination held law of case on second ap- 
ped 

Mo —State ex rel Chicago, RI ft P R Co. v ^blic 
Sovice Commission. 335 S W 2d 182 
40. Md —Brotherhood of R R*. Trainmen v. Balthbore 
&OR Co,238 A 2d 516,248 Md 580 
Ohio—Ene Lackawanna Ry. Co v. Pubhc Utditus 
Commission, 265 NE 2d 266, 24 Ohio St2d 159. 

44. U.S—Silke v Penn Central Transp Co, DC 
Ohio, 352 FSupp 983 

Ill —Schussler v lUinois Commerce Commission, 102 
NE.2d 101, 410 ni 289 

Ohio—Baltimore ft O R Co v Public Utilities Com¬ 
mission of Ohio, 102 N E2d 246,156 Ohio St 282. 
Pa—Ene-Lsekawanna R Co v Pennsylvania Pubhc 
Utility Commission, 208 A.2d 908, 205 Pa Super 
291—Monongahela Connecting R Co v Penx^l- 
vaiua Public Utihty Commission, 2U A 3d 113, 
206 Pa Super 17 

SC—Atlantic Coast Line R. Co v South Carolina 
Public Service Commission, 144 S.E2d 212, 246 
SC 447. 

45. N J —Pennsylvama-Readmg Seashore Lmes v 
Board of Public Utility Oom’rs, Dept of Public 
Uuhttfs, 81 KOd 28, 13 KJ.Super. 540, afiO. 83 
A2d 774,8 NJ 85. 

47. ObKHnCbesapeake A O. Ry. Co. v Pnbho Utihf 
ties Commission, 126 RE 2 d 314, 163 Ohio St 
252 

S 452. Evidence 

LibifAry References , 

Rsilroftds <^9(1, 2), 219« 220, , 

Modem Legal Forms Ch. B5, 
Public UtOities. 

49. Ill —City of Wheaton v. Chtoago, A. ft E Ry* 
Co.., 120 NE2d 370, 3 BLApp2d 29 
NC-^ttie ek itl Utilities Ootnitiisirfcwi v. A t h mS e ' 
CoamLiiieEOo,64SE2d 272,>235 HC 365. 
acetate ra rat PuhlfoSer^raC>iuUriid Adm- 
, tifi Coast LmoE CO, 72 S.B2d 438, 222 SXX 266, 
qaet den, 73 act. 727. 345 UE 91A.97 IM 
13SO^tlantio Coast Line R Co. v ioutii Cir- 
ohUa puhtto Service CSommissirav 144 SJW 213^ 
246 SC 447 
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51, La—Loiusuna ft A Ry Co v Louisiana Pubhc 
Service Commission, 124 So 2d 899, 240 La 6 S 8 
5A Pa—Pennsylvania R Co v Pennsylvania Public 
Utility Commission, 70 Dauph 247 
55. NY—Bastekv Lehigh ft NER Co, 192 NY 
S2d 134, 9 AD2d692 

Efideiice held admissible 
US—ICC V Memphis Union Station Co, DC Tenn, 
23QFSupp 456,afrd,CA.360F2d44,cert den 
87 Sa 66 , 38S US 830, 17 LEd2d 66 

57, Evidence held sufficient 
( 1 ) US—ICC V Memphis Union Station Co, DC 
Tenn, 230 F Supp 456, af!d, C A, 360 F 2d 44, cert 
den 87 sa 66 . 385 US 830, 17 LEd 2 d 66 
HI—Sdmssler V Ilhnois Commerce Commission, supra, 
n 44—Centerville Tp v lUinois Commerce Com* 
mission. 124 NE2d 882, 5 U12d 72 
NJH—aty of Manchester v Boston ft MRR, 94 
A2d 552,98 NH 52 

NJ.—Pennsylvama-Readmg Seashom Lmes v Board of 
Public Utihty Corners, Dept of Public Utilities, 
supra, n 45 

Ohio—Baltimore ft O R Co v Pubhc Utihties Com* 
mission of Ohio, supra, n 44 
Pa—Ene-Lackawanna R Co v Pennsylvania Public 
Utility Commission, 208 A 2d 908, 205 Pa Super 
291 

UtalH-Denver ft R G W R Co v Public Service Com* 
mission, 230 P 2d 557, 119 Utah 573, 

Vt—Petition of Residents of Shaftsbury, 95 A 2d 41, 
117 Vt 502 

Va-^outhem Ry Ca v Com, 68 S E 2d 552,193 Va 
291 

Wts—Chicago, M, St P ft P Ry Co V Public 
Service Commission, SO N W 2 d 416,260 Wis, 212 

Evidence held insufficient 

(3) HI—Illinois Gent R Co v lUinois Commerce 
Commission. 101 NE2d 588, 410 lU. 77, 

Vt—Petition of Residents of Shaftsbury, supra 

§ 453. Right of Action and Condi¬ 
tions Precedent 

page 1040 

66. D C—Aabury v Cheaapeakc ft O Ry Co,, D.C, 
314 FSnpp. 310 

67. US—Ethan Allen, Inc v Marne Gent R Co, 
DCVt, 431 F,Supp 74a 

f 456. In General 
Library References 
' Railroads «»265(1, 3). 
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87, Ksd—New York Cent R Co v, Saridi, 180 
NJB, 2 d 388. 133 IndApp S16 

SisMe proUhIting rafiroad tnm. eneting traf¬ 
fic dgi 

hfioh-People y Grand Trunk Westtn R Go, 142 
NW2dS4,3M]chApp 242 

page 1042 

9S. defined 

NY,r-People V. Cuminm^ 216 N.Y.S.2d 207, 29 
Miie2d5«5 

t I n ap p Hc ab fiH y of atnfnte or regulation 
U,S^—US. V mniM Oeaf. R, Co, D.CTanu 269 
FJupp 234. 

2. Alky—pnoago, U ft PJL Co v States 275 1 
S.W2d646,!224AA.62t 

i4Sl. ObstriM^ Poblic BOgh^ 
W1043 

32. Midi-PMpkv.|ft>ffbtk and 
3(fi M w, 2 d tea 104 MfckAppt 617. 


Absolute habihty 

Ind —Norfolk ft W Ry Co v State, 387 N E 2d 1343, 
180 Ind App 185 

§ 459. Persons Liable 

page 1044 

50. Tex—Gray v State, a, 490 S W2d 838 

§ 463, -Evidence, Trial, and Re¬ 

view 

page 1046 

85. Tex—Kennedy v State, 344 SW 2 d 885, 171 
TexCrR 94 

page 1047 

92 Evidence held insufficient 
US—US V Seaboard Air Line R Co,DCNC,225 
F Supp 38 

Ark —Chicago, RI ft P R Co v Stat^ supra, n 2 
Ga—Bntt v Oty of OamesviUe, 162 SE2d 740, 118 
GaApp 40 

Ohio—Oty of Hamilton v Hausenbem, 139 NE2d 
459. 102 Ohio App 556 

Tex —Kennedy v State, 344 S W 2d 885,171 Tex Cr R 
94 

98. Ga —Bntt v City of Oamesville, 162 S E 2d 740, 
118 GaApp 40 

Wis —City of Madison v Chicago, M, St P ft P Ry 
Co, 87 N WOd 251, 2 Wis 2d 467 

§ 465. Existence and Extent of Lia¬ 
bility in General 

page 1048 

6 . lowsr-Wittnip V Chicago ft Northwestern Ry 
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18. Ohio—Lytle v Pennsylvania R Co, 108 N E 2d 
72, 91 Ohio App 232 

20. Tex—Gulf. C ft S F R Co v Seydler, Civ App. 
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§ 474, Contiibutoiy N^ligence 
Library References 
Railroads <s»113(ll) 

page 1056 

27. Pa—Walkerv NewYo 2 lc,c ftSt LRR Co.45 
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Tex —Atchison, T A S F Ry Co v Mahon, Ov App, 
473 S W 2d 598, err, ref no rev err 
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98,55 Tenn App 81, app after remand 417 S W 2d 
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78. pjr-Otshsiii V, R 1 k p Ry* Cp,t 

DCOM, 431 FAw 444s 

1 488. Acttasis 

Ubtaiy Ri^fumees 

RaikDedB ^828(1^. 

It VlrnikmhMmmdsak 

DJCr^UoSiuik V. asUSMi* 4 OJL OOb, Mi«tt*App.» 
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Va—Norfolk k W Ry Co v Anderson, 151 S,E2d 
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905 

page 1084 

48. Tex—Kuflington v. Texu A N.OJI Co., Ov. 
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38 AlaApp 7, affd 78 So2d 661, 262 Ala 329 

§ 596. Lookout 

library References 
Railroads <8=»415(1, 3-6). 

page 1191 

26. Ala—LouisviUe A NR. Ca v Harper, 120 So2d 
574, 40 AlaApp 635 

page 1192 

38. Ala —Louisville A N R Co v Harper, 120 So 2d, 
574,40 AlaApp 635 

Duty of engineer and flremmi 

Ala—Louisville A NR Co. v Moseley, 81 So 2d 318, 
38 AlaApp 19. affd 81 Sold 321, 263 AU 
103—LouisviUe A NR Co v Yates, 81 So 2d 620, 
38 AlaApp 183, cert den 81 Sa2d 623, 263 Ala. 
129 

page 1193 

56. Ala.—LouisviUe A NR. Co v Moseley, 81 So 2d 
318, 38 AlaApp 19, afiU 8! So 2d 321, 263 Ala 
103—Louisville A NR. Co v Yates, 81 So2d 
620, 38 Ala App 183, cert den 81 So 2d 623, 263 
Ala. 129, 

§ 601. Speed 

Library ^erences 

Railroads «=*417. 

page 1195 

90. U—Bush v Texas A PR. Co., App., 191 So 2d 
508 

92. Lo^-Sylvater v. Texas A P Ry Co, App. 183 
So 2d 81—Bush v Texas A Pit Co, A]^, 191 
So.2dS08 

94. Oa^tlantie Coast Line R Go. v Walker, 80 
SE2d 508, 89 OaApp. 605. 

96. Om—Atlantic Coast Lme R. Co v Powers, 80 
SE.2d5iq 89 OaApp,630 

1. Abhr-Loanville A NpR Co v Kmg, 67 So2d 49, 
cerL den 67 So 2d 51, 259 AUb, 358-^ui8viSe A 
N R. Co. v Moseley, 81 So.2d 318, 38 AlaApp. 
19, affd. 81 So 2d 321,263 Ala. 103-Loii]8vtUe A 
NJL Co V Yates, 81 8o2d 633. 263 Ala 129 
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Page 1196 

page 1196 

18. Ala—Louisville & NR Co v Moseley. 81 So 2d 
321, 263 Ala 103 

Ga—Atlantic Coast Line R Co v Hodges, 71 SB 2d 
524> 86 Oa App 334 

27. Ala—Atlantic Coast Une R Co v Vise, 78 
So 2d 656, 38 Ala App 7, afTd 78 So 2d 661, 262 
Ala 329 

page 1197 

28. Tex-<3ulf,C &SF Ry Co V aaric.CivApp. 
337 SW2d706 

33. Ga—Atlantic Coast Line R Co v Hodges, su* 
pra, n 18 

§ 603. Precautions as to Animals 
Seen On or Near Tracks 

Library References 
Railroads <8=>419. 

page 1198 

47, Ala —Louisville & N R Co v Lowrcy, 64 So 2d 
139, 37 Ala App 112—Atlantic Coast Line R Co 
V Adams. 74 So2d 324, 37 AlaApp S38, cert 
den 74 So 2d 527, 261 Ala 696 
49. Miss—Oidf, M A OR Co V Chisolm. 183 
So 2d 823 

§ 607. -Duty to Stop or Slacken 

Speed in General 

page 1200 

85. La—Jofdan v Kansas Qty SonOieni Ry Co, 
App, 260 So 2d 115 

92. Oa.—GJ jS. cited in Louisville & NR Co v 
Moreland, 178 SE2d 904, 907, 122 Oa App 830 

93. Ala—LomsviUe ft NR Co v Lowrey supra, n 
47, 

Ga—GJ.S.cttadiBLouisvi]leftNR Co v Moreland, 
178 SE2d 904, 907, 122 GaApp 850 

94. Oiu—CJS. quoted la Louisville ft NR Co v 
Moreland, 178 5E2d 904, 907, 122 GaApp 850 

95. Oa—CJ jS. quoted in Louisville ft NR Co v 
Morehnd, 178 SE2d 904, 907, 122 GaApp 850 

§ 608. —-<» Animals near or Ap¬ 
proaching Track 

page 1201 

4, Oa.—ASantio Coast Line R Co v demmons, 73 
SE2d210,87OaJ^pp 177 

11. Missr-Oulf, M. ft ,O.R Ca v. Chisolm, 183 
8oJd823 

§ 611. In General 

Libraiy References 
Railroads ^425. 

page 1203 

34w Okl—Kansas, 0 ft Q Ry Co. v Searoey, 240 
P2d 440^206 Old 1 

f 615. Rate of Speed and Means of 
Control 

Libraiy References 
Railroads ob»425. 

page 1204 

8 . Alu.—Louisville ft NR. Co v Kmg^ App, 67 
8o,2d 49, oert. den 67 So2d 51, 259 Ala 358 
ex.— Qtfir, C ft SK Ry. Co v Oaik,OvApp, 337 
RWJdTOa 


§ 618. — Iiguiy Avoidable Not¬ 
withstanding Contributory 
Negligence 

page 1205 

71. La —Hamson v Missoun Pac R Co, App, 344 
So 2d 1145 

§ 624. Conduct with Respect to 
Fences, Gates, and Bars 

Library References 
Railroads <8»422 

page 1208 

28. Ohio—Counts v Chesapeake ft OR Co, 107 
NE2d 896, 91 Ohio App 130 

§ 625. Allowing Animals to Go at 
Large 

Library References 
Raibroads ‘8»424 
page 1210 

68. Ala—Louisville ft NR Co v Harper. 120So2d 
574, 40 Ala App 635 

§ 626. Escape of Animals from In¬ 
closure or Control 

page 1213 

15. Faflure to Inspect fence where animals pas¬ 
tured on another’s lands 
Vt—^Brown v Central Vermont Ry, Inc., 157 A 2d 
219, 121 Vt 340 

§ 627. Notice of Claim or Demand 
for Payment 

Library References 
Modem Legal Forms Ch. 48, No¬ 
tices 

27. Tune UabUity attaches 
Ark —Lcvegrove v Milsoun Pac R Co, 436 S W 2d 
798, 245 Ark 1021 

§ 635. Declaration, Complaint, or 
Petition 

Library References 
Railroads <8*489(1, 7-8). 
page 1220 

55. Pleading hdd aot demairable 
Ala—Atlantic Coast Line R do, v. Viae, 78 So 2d 656, 
38 Ala.A|)p. 7, M 78 Said 661, 262 Ala 329 

Petition held snflldent 

Oa—Atlantic Coast Line R. Oa v WiUett, 80 5 E2d 
849, 89 GaApp 712—Louisville ft NR Ca v 
Lowe, 96 SE2d 643, 95 GaApp 8 

Where the statute makes proof of 
the injury pruna fade evidence of neg¬ 
ligence 8^ places the burden of proof 
on defendant, m some,^ but mot oth¬ 
er,jurisdictions plaintiff must still 
allege negligence in his con^laint, 

65. Ala.—MobOe ft OR Co v. t^Uhams, 5? Ala 
595 < 

Oito-eoxiinftenftlERR. MNchms^ Gtenpbetl, 
59 P. 424, 14 CKdoAtV-14t. * 

65X La—JUdcscmv hflteouRPae R-Oor App., 141 
So 770—James V. Missoun Pao.R Co., 113 
Sa2d41 

52 C J, p 94 note 44v 
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page 1221 

70 Miss—Illinois Cent R Co v Gibbson, 70 So 2d 
32, 219 Miss 813 

page 1222 

88 Petition held insufficient 

Oa—Tennessee, A ft O Ry Co v Andrews, 159 
SE2d 460, 117 GaApp 164 

96. Ala—Atlantic Coast Line R Co v Vise, 78 
So 2d 636, 38 AlaApp 7, affd 78 So 2d 661, 262 
Ala 329—Louisville ft N R Co v Self, Qv, 233 
So2d 90, 45 AlaApp 530 

page 1223 

6. Ala -Atlantic Coast Line R Co v Honi, 66 So 2d 

202, 37 AlaApp 220 

page 1224 

43. Kan —Atkinson v. Thompson, 320 P 2d 830,182 
Kan 389 

Statutory notice 

Okl—Kansas City Southern Ry Co v Giidner, 421 
P 2d 230 

page 1226 

75. Iowa—State Farm Mut Auto Ins Co v Nelson, 
166NW2d 803 

§ 636. Plea or Answer 
Library References 
Railroads <^=>489(8), 

page 1228 

34. La—James v Missoun Psc R Co, App, 113 
So 2d 41 

§ 638. Issues, Proof, and Variance 
Library References 
Railroads ^440. 

page 1230 

74, La —Cuahman v Louhuaiui ft A Ry Co, App, 
184 So 2d 741 

page 1232 

7. Oa—Atlantio Coast Une R Co v Royal, 63 

S.B2d 827, 84 GaApp. 247. 

§ 640. —Liability Generally 
Libraiy References 
Railroads ^251, 441(1). 

page 1235 

73. La—Lafleur v Texas ft P Ry Co, App, 116 
So 2d 844 

76, La—Lafleor v. Texts ft P. Ry Co, App, 116 
So 2d 844 

§ 641. -Fact of Killing or Iiduxy 

Libraiy References 
Railroads ^251, 441(2^. 

pa8e]236 

89. La—Fanoii v. Thompioit, App, 59 Sa2d 381, 
382—Bush V Texas ft PR. Co, App, 191 So 2d 
308—Jordan v. Kansas Orty Soutbm Ry Co, 
App., 260 So 2d 115. 

page 1237 

96. Ala-Lomsvilte ft KX Cp, v. SsE ^ 
Sold 90, 45 AlaApp. 63a 

Aric—Cbicaga RL ft PX Ca v Williams, 253 
S.W2d349,22t Aile.404-MissoiiriPac R.Oav 
Neissl, 483 8 W.2d 18ft 252 Acfc, 109a 

La—lUchaid v. Kamts Ohy ha Ry. Q9, App, 65 > 
So 2d 12—Cpx V, ft Pac, Ry, Oo« App.* 56 
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So 2d 202—James v Missouri Pac R Co, App, 
113 So 2d 41—Lafleur v Texas & P Ry Co, 
App. 116 So 2d 844 

1. Ala —Atlantic Coast Line R Co v Vise, 78 So 2d 
656, 38 Ala App 7, afTd 78 So 2d 661, 262 Ala 
329 

page 1238 

12. Ala—Atlantic Coast Line R Co v Smith, 78 
So 2d 663, 38 Ala App 120, cert den 78 So 2d 
664, 262 Ala 345 

page 1239 

26. La—Cox V Texas & Pac Ry Co, App, 56 So 2d 
202 

27. Ala—Louisville & N R Co v Moms, 205 So 2d 

910, 44 Ala App 216, cert den 205 So 2d 915, 

281 Ala 722—^Louisville & NR Co v Nettles, 
222 So 2d 727, 45 Ala App 46 

La—Richard v Kansas Oty So Ry Co, App, 55 
So2d 12 

28. Ala —Louisville ft N R Co v Lewis, 208 So 2d 

911, 44 Ala App 360. cert, den 208 So 2d 913, 

282 Ala 727 

32. ETidence held soffldent to rebat statutory 
presumption 

(1) Miss.—llhnois Cent r. Co v Shivers. 67 So 2d 
372, 218 Miss. 332 

Eyideoce held insufficient to rebut statutory 
presumption 

Ala—Louisville ft N R Goi v Self, Civ., 233 So 2d 90, 
4SAla.App 530 

page 1240 

37. Oa—Louisville ft N R. Co v Dennett, 80 S E 2d 
195, 89 Oa App. 534—Atlantic Coast Line R. Co 
V. Hodges, 84 S E2d 711, 90 Oa.App 870 
Mas —Illinois Cent R Co. v Oibson, 70 So 2d 52, 219 
Miss 815 

49. Qa—Atlantic Coast Une R. Co v, Clemmons, 73 
SE2d210,87Oa.App 177 

page 1241 

5L Oa.-^tlantio Coast Line R. Co v Rowe, 64 
SE2d 689, 83 OaApp. 733 
Miss.— New Orleans ft NER. Co v. Lee, 205 So.2d 
923 

53. lUdhroad held not insurer of safety of ani* 

male 

La.—Cushman v, Louisiana ft A. Ry Co., App, 184 
S(x2d741 

56. Ala>^Annstrong v. Louisville ft NR. Co, 90 
StOd 103, 265 Ala 113 

{ 642. -Fences and Cattle 

Guards 

Library References 
Railroads ^441(6). 

page 1242 

64b StiMe held inappHodble 

(2) Other statementi 

Tex^Trevmo v Missouri Pac R Co, CtvApp, 318 
8Vad46a 

65. Tex—Texafi ft NX>it Co^ v ASot, Glv.App., 
251 S.W.2d 790 

page 1244 

4^ Ls<— Lafluef Texas ft P. Ry. Co, App, 116 

8o2d844w 

f 647. AdmlisIbUity td Evidence 

Libiary References 
Railroads ^442. 


page 1247 

49. Ala —Louisville ft N R Co v Powers, 192 So 2d 
476, 43 Ala App 470 

Tex—Trevino v Missouri Pac R Co, QvApp, 318 
SW2d460 

§ 650. — Fences and Cattle 

Guards 

page 1249 

90. Idaho—Zenier v Spokane Intern R Co, 300 
P2d 494, 78 Idaho 196 

§ 653. — Violation of Statutes 
and Ordinances 

page 1252 

56. Oa—Atlantic Coast Lme R Co v Hodges, 71 
SE2d 524, 86 OaApp 334 

§ 655. Weight and Sufficiency of 
Evidence 

Library References 
Railroads <8»443 

page 1253 

69. Ala.—Louisville ft NR Co v Cox, Ov, 237 
So2d 112,46 AlaApp 1 

Evidence held sufBdent, etc. 

La—Lafleur v Texas ft P Ry Co, App, 116 So2d 
844 

70. Evidence held sufficient 

Idaho—Darrar v Chicago, M, St P ft P R Co, 497 
P 2d 1399, 94 Idaho 772 

71. Ala—Louisville ft NR Co v Cox, Qv, 237 
So2d 112, 46 AlaApp 1 

74. Oa—Wnght v. CentralofOa Ry Co,69S£2d 
902, 85 Oa App 654—Atlantio Coast Lme R Co 
V Scott, 97 SE2d 325, 95 OaApp 70. 

Evidence held sufficient 
Ala—Louisville ft N.R, Co v Lowr^, 64 So 2d 139, 
37 AlaApp 112—LouisviUeft NR Co v Mose¬ 
ley. 81 So2d 318, 38 AlaApp 19, ofid 81 So 2d 
321, 263 Ala 103—Louisville ft N R Co v Yates, 
81 So 2d 620, 38 AUbApp. 183, cert den. 81 Sa2d 
623, 263 Ala 129. 

Pa.-Hay v Baltimon ft O.R Co, 202 A,2d 824, 415 
Pa 190 

Evidence held insuffident 

Ala.—Atlantic Coast Line R Co v Adams, 74 So 2d 
524, 37 AlaApp 538, cert den 74 So 2d 527, 261 
, Ala 696. 

Iju—S ylvester v Texas ft P Ry Co, App, 183 So 2d 
81—Bush v Texas ft PR Oo, App, 191 So2d 
508 


page 1254 

77. Evidence held to establish prima fhae case 

Ala—Louisville ft NR Co v Harper, 120 So 2d 574, 

40 AlaApp 635 

78. La—James v. Miasoun Pac, R. Co., App, 113 
So.2d 41 

$ 666, -Where Statatory Pre¬ 

sumption of N^lipence Re¬ 
butted 

Ubruiy References 

Railroads ^443(1). 

60. Qa.—Adando Coast tine R. Co v Rowe, 64 
SJ5246B9, 83 Oa,ftpp. 733--At!aditm Ooa^ 

H Go. V. Oemmons, 73 SE2d 210^ 87 Os»App. 
IT7, 

83. Bvidencth^saffiitettorehirtpraBiunp- 
thm' 

Aik—Kansas Chy Southern Ry. Co. v. Smith, 283 
8.W 2d 860^ 225 Ask. 587. 
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Page 1268 

Evidence held insuffident to rebut presumption 

Ark—Kansas City Southern Ry Co v Smith, 283 
SW2d 860,225Aric 587 

§ 657. -Direct and Circumstan¬ 

tial Evidence 

85. Ala—Louisville ft NR Co v Kmg. 67 So 2d 49, 
cert den 67 So 2d 51, 259 Ala 358 

§ 658. -Cause of Iigury 

Library References 
Railroads <8s»443(2) 

page 1255 

98. Evidence held snffident 

(1) Ala—Louisville ft NR Co v Spdtzer, 63 So 2d 

295, 36 AlaApp 705 

(2) Ark—Kansas City Southern Ry Co v Smith, 

283 SW2d 860, 225 Ark 587 

99. Evidence held suffident 

Pa—Hay v Baltnnoie ft OR Co, 202 A 2d 824, 415 
Pa 190 

2. Ga—Atlantic Coast Lme R Co v Hodges, 84 

SE2d7U. 90GaApp 870 

3. Evidence held sufficient 

La—Cox V Texas ft Pac Ry Co, App, 56 So2d 
202—Francis v Thompson, App, 59 So 2d 381— 
Pranas v Thompson, App, 59 So 2d 382, 

§ 661. -Fences and Cattle 

Guards 

Library References 
Railroads «»443(5, 6). 

page 1257 

34. Evidence held snffident 

(4) Other evidence: 

Idaho—Parrar v Chicago, M,St F ftPR Co,497 
P 2d 1399, 94 Idaho 772 

N Y —Oonienhauaer v New York Cent R Co, 188 
NYS2d 901, 8 AD2d483 

35. Evidence held suffident 

Ofcl—Kansas City Southern Ry Co v Enghah, 417 
P.2d 309—Kansas Oty Southern Ry Co v Gnd- 
ner, 421 P2d 250 

36. Idaho—Zenier v Spokane Intera. R. Co, 300 
P 2d 494^ 78 Idaho 196 

37. Evidence hdd insuffident 

Tex.—Texas ft NOR Co v Allen, QvApp, 251 
SW2d790 

38. Idaho—Zenier v Spokane Intern. R Co., 300 
P 2d 494, 78 Idaho 196 

43. Ala-LouisviileftNR.€o,v Martin. Ov. 255 
Sa2d 42, 47 AlaApp 371 

page 1258 

44. Evidence hdd suffident 

Idaho—Darrar v Chicago, M, St P ft F R Oo, 497 
P2d 1399, 94 Idaho 772 

Ohio-Coiiiits V Chesapeake ft OR Co, 107NE2d 
896, 91 Ohio App 130 

45. Old—Kansas, O ft G Ry Co v. Snioy, 240 
P2d449,206OU 1. 

47. M6-iaddv Thompson, App. 242 SW2dS85 

49. Kan—Atkinson v Thompson. 320 P 2d 85a 182 
Kan 589 

Evidence hdd suffiocnt 

C3) Other evtdenoe 

N.Yv-Oonsenhauier v New York Cent R Co, 188 
N.VJS2d901,8 AD2d483 

OkL—Kansas Qty Southern Ry Co. v Oudner, 421 
P2d350 

Evidence hsld InnifficieBt 

La—BuSh V Texas A P R. Ox^ App. 191 So 2d 508. 
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Page 1258 

Tex—Texas ft NOR Co v Ivey, QvApp, 283 
$W2d78 

page 1259 

50. Ark—Missoun Pac R Co v Stroupe, 373 
SW2d 709, 237 Ark 464 

§ 662. — Crossings, Gates, and 
Bars 

75. Mo—Beck V Thompson, App, 245 SW2<1 174 

§ 663. — Rate of Speed 

page 1260 

88 . Ge—Atlantic Coast Line R Co v Walker, 80 
SE2dS08. 89OaApp 605 

86 . Tex —Gulf, C ft S F Ry Co v Clark, Qv App, 
337 S.W2d 706 

§ 664. — Precautions; Signals 
and Lookouts 

91. EfMence held suffiaent 

Ahu—LousviIIe ft N R. Go v Moms, 205 So 2d 910, 
44 Ala App 216, cert den 203 Sold 915,281 Ala 
722 

Oa—Seaboard Air Line R Co v Williains, 72 $ B 2d 
733,860aApp 870-WestemftARR v Tiead- 
away, 119 S,E2d 716, 103 Oa App 511 

95. La—Ffincis v Thompson, supra, n 3 

page 1261 

2. La—Sylvester v Texas A P Ry. Co, App, 183 
So 2d 81 

5. Afk-4dtsi0un Pae R Co v Boley, 477 SW2d 
468, 251 Ark 964 

La>->CdloiualDsizyFarms,Inc v TexssftP.Ry Co, 
App, 138 So 2d 216 

§ 665 . _ Contributory Negligence 

page 1262 

18. NciVgeace of plaintiff remote and not 
pcoodawte f of accUlent 

f o ^»rolonia1 Dairy Farms, Inc v Texas ft P Co, 
App, 138 So 2d 216 

Evideaoe held eoflldent to ehow freedom from 
eoalribatofy negUgence 

Oa.—Lomsville ft NR Co v Mordand, 178 SE2d 
904, 122 OaApp. 856 

19. La.—Sylvcater v. Texas ft P Ry Co, App, 183 
So.2d81 

S 668. Questioiis of Law and Fact 
Libnlry References 
Railroads ^446. 

page 1263 

35. Oa^-l^Nitavrile ft MR. Co v Mbidand, .178 
SEJd904, mOiApp 850 

36. Alfb-Atfamtic Coaet line R Cow ,y Vis^ 78 
So 2d 656, 38 AlaJkpp. 7, M 78 Sou2d 661, 262 
Ala. 329 

37. Ah—Louisville ft NR Go V. MoRU^ 205 So.2d 
916 44 AhuApp. 216 oext dsn. 205 Se^ 915, 
281 Ah 722 

page 1264 

13. Mha-Oulf, M ft OR Cb. V Chtiolm, 183 
Sold 823. 

} 669. — Fact Killing or Injury 
by Train 

Library References 
Railroads ^446(8). 


52. Evidence held for jury 

Ark—Chicago, RI & PR Co v Williams, 253 
SW2d 349, 221 Ark 404 

§ 670. -Character and Condi¬ 

tion of Public Crossing 

53. Evidence held sufficient to submit to jury 

Tex—Texas ft NOR Co v Allen, OvApp, 251 

SW2d 790 

§ 671. — Operation of Train 
Library References 
Railroads «=»446(1). 

56. Ala—Louisville ft NR Co v Yates, 81 So 2d 
620, 38 Ala App 183, cert den 81 So 2d 623, 263 
Ala 129—Armstrong v Louisville ft N R Co, 90 
So 2d 103, 265 Ala 113 

Oa—Atlantic Coast Lme R Co v Scott, 97 SE2d 
325, 95 GaApp 70 

57. Ala—Louisville ft N R Co v Moseley, 81 So 2d 
321, 263 Ala 103 

Oa—Buchanan v Heath, 80 $E2d 393, 210 Oa 410 

Evidence held sufficient for jury 

Ala —Carr v Alabama Great Southern R Co, App, 
179 So 2d 328, ceitioran denied 179 So 2d 330, 278 
Ala 707 

Oa—Atlantic Coast Line R Co v Willett, 80 S E2d 
849, 89 OaApp 712 

58. Miss —Illinois Cent R Co v. Gibson, 70 So 2d 
52, 219 Miss 815. 

page 1265 

60. Ark—Kansas Qty Southern Ry Co v Smith, 
283 SW2d 860, 225 Ark 587 

63. Evidence held msnfflcient for Jury 

Oa-Atlantic Coast Lme R Co v Powers. 80 S.E2d 
516 89 Ot App 630 

§ 672. Rebuttal of Statutory 
Presumption of Negligence 

67. Ark —Missouri Pac, R Co v Boley, 477 $ W 2d 
468, 251 Ark 9b4 

68. Ala.—Louisville ft N,R Co v Lowrey, 64 So 2d 
139, 37 Ala App 112 

70. Miss —lUinois Cent R Co v Shiven, 67 So 2d 
372, 218 Mist. 332 

76. Ala—Carr v Alabama Great Southern R Co, 
App, 179 So 2d 328, cemoriri denied 179 So.2d 
336 278 Ala, 707. 

§ 673. -Fences and Cattle 

Guards 

page 1266 

87. Idaho—Zenier v. Spedtane Intern R. Co, 300 
TM 4H 78 Idaho 196. 

page 1267 

1. Tex.—Tnvino v Mmoiui Pac R. Co., Civ App, 
3188W2d460 

19. T«9Lp-Texu ft MOJL ,Co. v. Allen, Civ.App, 
2SlSW.2d796 

14. Ah^-LomsviUe ft NR. Co y. Sadler, 223 Sold 
294> 45 AMApp. 54 

Idahp-Zemer v. Spokmp hitem. R Ca> 300 P 2d 494v 
78 Idaho 196 

pi8Bl268 

29. Mb.-4Ciddv,Thoia(mA|ip. 242 .ftW' 

§ 675. —- Signals^ Lookouts, and 
Ppncaiitions , 

Library l^erences 
Railroad^ , , 


page 1269 

42. Ala —Louisville ft N R Co. v Lewis, App, 208 
Sold 911, 44 Ala App 360, cert den 208 So 2d 
913, 282 Ala 727 

Ark —Lovegrove v Missoun Pac R Co, 436 S W 2d 
798, 245 Ark 1021 

III —Bauer v Elgin, J ft E Ry Co, 107 N E 2d 53 
347 Ill App 542 

43. Ala—Louisville ft NR Co v Kmg, App, 67 
Sold 49, cert den 67 So 2d 51, 259 Ala 358 

Ga —Atlantic Coast Line R Co v Hodges, 84 S E 2d 
711, 90 GaApp 870 

44. Ala —Louisville ft N R Co v Harper, 120 So 
574, 40AtaApp 635 

46. Ark—Lovegrove v Missoun Pac R Co, 436 
S W 2d 798, 245 Ark 1021 

48. Ala —Louisville ft N R Co v, Nettles, 222 So 2d 
727, 45 Ala App 46 

Ark—Chicago, RI ft PR Co, v Williams, 253 
SW2d 349, 221 Ark 404 

52. Ala—Atlantic Coast Lme R Co v Norred, 
App, 82 So 2d 309, 38 Ala App 291 

55. Ala—Atlantic Coast Line R Co v Norred, 
App, 82 So 2d 309, 38 Ala App 291 

Ark —Chicago RI APR Co v Williams, supra, n 
48 

§ 676. -Rate of Speed 

page 1270 

63. Ala —Louisville ft N R Co v Martin, Civ, 2SS 
So 2d 42, 47 Ala App 371 

Ark—Kansas Qty Southern Ry Co v Smith, 283 
S.W 2d 860, 225 Ark 587. 

Ill—Bauer v Blgm, J ft E Ry Co., 107 NE2d 53, 
347 Ill App 542 

Kan—Home Ins Co v Atchison, T ft SF, Ry Co, 
369 P2d 338, 189 Kan 316. 

§ 677, -Contributory NegUgence 

of Owner 

69. Kan —Home Ins Co v. Atchison, T ft S P Ry 
Co, 369 P2d 338, 189 Kan 316 

§ 679. Instructions 
Library References 
Railroads «»447. 
page 1272 

4. Ala.—LouisviUe ft N.R Co v. SeU; Ov., 233 So 2d 
90, 45 Ala.App. 530-LouifviUe ft N.R. Ca v. 
Cox, Qv, 237 Sa2d 112, 46 Ala App, 1. 

8. Ark—Lov^rove v Missoun Pac R Co, 436 

S.W2d 798, 245 Ark 1021 

9. Speed of train 
(2) Other oases. 

Ala.—Louisville ft N R Co v Mosdey, 81 So.2d 318, 
38 AlsApp I9,afld. 81 So 2d 321, 263 Ala. Ip3 

Oa—Atlantic Coast Line R Co. v. Hodges, 71 S.E.2d 
524, 86 C3a.App. 334 

18. lutnictioiu held proper 

Oa—Westem&ARR,v Daltom U4SE2d 293,101 
OaAipp 506. 

24. Be<inflated inetmetion in language of re¬ 
port ciM need not be given 

Ah-Louiivil]eftNR.Co v YateS, 81 So2d 62^ 38 
AhuApp 183, cert den 81 So2d 623, 263 Ah, 
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74. Ld—Louisiana ft A Ry Co v Chicago, RI ft 
PR Co, App, 345 So 2d 163 

§ 703. -Pleading 

page 1297 

14. La —Louisiana ft A Ry Co v Chicago, Rift 
PR Co. App, 345 So 2d 163. 
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N^2d m 166 Ohio St 529 

Jurisdiction to ^mnulgate 
HI —Merchaiitt Nat Bank of Aurora v Elgin, J ft £ 
Ry Co.273 NE2d 809, 49 m2dll8 
67. US.—Gagnier v Bendixen, CAMmn, 439 F.2d 
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Ohio, 410 F2d 1311 

Can.—Gnsamore v Atchison, T ft S,F. Ry Co.* 403 
P.2d 93, 195 Kan 16. 

a—Bsrdliekl v New Orleans Public Belt RJ^, 371 
So 2d 783, on remand App., 375 So 2d 716 
a —Hdiry v Pennsylvania R Co, 84 A*2d 675, 368 
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S W 2d 68, 59 Tenn App 82, app after remand 462 
S W 2d 514, 62 Tenn App 318 
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Fletcher. 94 SB 2d 251, 198 Va 397 
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Mass—Pooles v. Boston ft Maine RR, ICE NE2d 
433, 328 Mass 165 

94w WVa—Daugherty v Baltunore ft OR. Co., 64 
SB 2d 231, 135 W.Va 688. 
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Oa—Martin v Seaboard Air Line R Co, 119 SE2d 
56, 103 OaApp 281. 

13. Ind—New York Cent R. Co v Wyatt, 184 
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S 2d 262, 52 Misc2d 515 

50. US—Hooks V New York Cent. R Co, CA 
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Oa—Oeorgu Northern Ry Co v Hathooek, 91 $,E 2d 
145, 93 OaJ^pp 72. 

51. Utah—Toomer*s Estate v. Union Pao. R Co, 239 
P,2d 163, 121 Utah 37. 

58, Qa—Atlantic Coast line R. Co. v Hansford, 69 
SE2d 68), 85 Qa App. 507 

Or--'Lindaey v. Southeni Pao. Oo,, 399 PJd 152, 240 
Or 11. 

56. GokK-EeUofa v. Wyman, 431 P.2d 866, 163 
Colo. 558. 

Me 1313 

57* U.S—FUnchum v CUnohlSdld Rr Co., C A.Tenn., 
460 F2d 252^ cert den 93 S.Ct 541, 409 U.S 
1044y 34 L.Ed.2d 494. 

51. UJS—Overstreet v Missouri Pao R Co., p.C 
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109OaApp 484 

71. U.S—Norfolk Southern Ry Co v Davis Fkozen 
Foods, CANC, 195 F2d 662-41hiioia Cent R 
Go V Fkms. CAhdw, 259 FJd 445, 67 AL 
R2dl3S8 > 

Pa-Mtoelli v Mbntoor R. Co, 420 A.2d 603, 278 
Pa. 8 uper 403 

bhoulder of road hidtnded 

UR-p-Soud^ Pac Go. V Raish, CAOr, 205 F2d 
389. 

74. Ofaw-Eieto v New York Cent. R Co. 168 
NR2d 600. 112 duo App 145 
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76, Ill>~Kutsenkow v Chicago & NW Ry Co, 240 
NE2d 803, 99 niApp 2 d 263 

Other matters pertaimng to clesr- 
ance signs have been adjudicated 

793. Conatant patrol to determine accuracy 
not required 

US—Ryan v St Johnabury & Lamoille County RR, 
CAVt,290F2d350 

Ualdlity of railroad notwitiutanding duty of 
nudatenaiice of signs on highway board 
US—Ryan v St Johnsbuiy A Lamoille County RR, 
CAVt,290F2d 330 

80. US—nimota Cent R Co v Farm, CAMiss, 
239 F 2d 445, 67 A L R 2d 1338 
Pa—^Robertson v Pennsylvania R Co, 36 West Co 
231 

page 1330 

98. Painting of posts with black and white 
stripca 

bid—New Yoik Cent R Co v Wagner, 183 NE2d 
337, 134bidApp 314 

§ 722. -Obstruction of View or 

Hearing 

Libraiy References 
Railroads ^804, 814. 

2. Ala.—LouttviUe A NR Co v Outlaw, 60 So2d 

367,36A]aApp 278, cert den 60 So 2d 377, 237 
Ala. 583 

Miss-Ouir.M.ftOR.CD V Soott.62So2d878, 216 
Miss. S32 

Mont—Sztaba v Great Northern Ry Co, 411 P 2d 
379, 147 Mont IBS. 

NY—TjRooco V Penn Cent Tnansp Co, 317 NY 
S2d 431, 36 AD2d 537, revd on oth gids 272 
NJB.2d 373, 29 N.Y2d 328. 324 NYS2d 82, 
nail den 274 NE2d 446, 29 NY2d 666, 324 
NYS2d 936, on remand 327 NYS2d 523, 68 
Mhold 689, motkm den 278 NE2d 914, 29 
N.Y2d 892, 328 NYS2d681 
NC—CLJJS, cited In May v Sonthem Ry Co, 129 
SE2d 624,628,239NC 43 

3. ni-Bottoifr V Spence, 183 N.E2d I, 36 lU 

App2d 128 

Eflbct of administratiTe order 
US-^ppmoott V Wabadi R Ca, CAUL. 293 F.2d 
577 
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4w UL-Botloiff V Spenoe, 183 NE2d I, 36 lU 
App2d 128 

7. U.S-Millcrv. Pennsylvania R Go., CA,liid, 233 
F2d 533. 

Am.—Southern Pee R. Co v, MitcheU, 292 P.2d 827, 
80 Ana. 50 

Alt—ChkagOb RJ. A PJL Go v. Davis, 397 S W 2d 
360, 239 Afk. 1059 

Ky—Wfiffat v.nUiumCent OnlfR. Co, SS0SW2d 
489. 

Ia—J cnkmi v. Sc Paul Ffae A Mmne InA Ccv, 393 
So.2d 851, afld. 422 So 2d 1109, 

N.C—May V Southern Ry Co, 129 SJ£2d 624v 259 
NC 43— Mom v Southern Ry. Co, Id2 SE2d 
633,2NCA|ipS0 

Sbottiag cars oa spur track 
La—Oliver v Ufanois CAit R Co,l App, 133 So2d 
521 

8* Alt—St Loom Southwotera Ry Co v, Penuai- 
too, 393 S W2d 436. 261 Aik 630 
Ot—Atlmtw CoHt Line R. Co v Orover, 164 SE2d 
3SA 118 OaApp. 347 

La-Radnl v. Teais A P Ry Go., App, 61 So2d 
325—Hanks v. Artnnsni A Lonidnna Mwouri Ry 
Ca, App, 62 SoJd 139-Ofay v. lUinoia Cent, R. 
Go, App., 132 Sa2d 61—Addtson v. Kmum City 


Southern Ry Co, App, 170 So 2d 142—Freeman 
V Vines, App , 262 So 2d 93 
Miss—New Orleans A Northeastern R Co v Lewis, 
58 So 2d 486, 214 Miss 163 
NJ—Pangborn v Central R Co of NJ, 112 A2d 
705. 18 NJ 84 

Ohio—Gibbons v Baltimore AORCo,109NE2d 
511, 92 Ohio App 87 

Pa—Fallon v Penn Cent Transp Co, 279 A 2d 164, 
444 Pa 148 

Dang^ua trap doctrme 

U S —Green v Kansas City Southern Ry Co, D C La, 
399 FSupp 1180, affd 538 F 2d 897 
La—Oltsson v Missouri Pac R Co, 165 So2d 289, 
246 La 470—Bertrand v Missouri Pac R Co, 
App, 160 So 2d 19, wnt ref 162 So2d 571, 245 
U 1075—Mediamolle v Texas A NOR Co, 
App, 169 So 2d 233, application not considered 
170 So 2d 310, 247 La 253—Thenot v Texas A 
NOR Co. App. 220 So2d 563, wnt ref 220 
So2d 886,2S4La 142 

10. US—Badger V Louisville A N R Co, CAMiss, 
414 F2d 880 

Ark —Chicago, RI APR Co v Davis, 397 S W 2d 
36a239Axk 1059 

Ga—Seaboard Coast Line R Co v ShefReld, 194 
SE2d 484, 127 Ga App 580 
bid —Chicago, I and L R Co v Carter, 274 N E 2d 
537, 149 Ind App 649 

Kan—Waits v St Loms-San Francisco Ry Co, 531 
P2d22,216K8n 160 

La—Gray v Ulmois Cent R Co, App, 132 So 2d 61 
Mont—Sztaba v Great Northern Ry Co, 411 P2d 
379, 147 Mont 185 

W Va—Daugherty v. Baltimore A O R Co, 64 S E2d 
231, 135 WVa 688 

13. US—Rucker v Wabash R Co, CAUl, 418 
F2d 146 

Ga—Western A A R. Co, v Davis, 159 S E2d 134,116 
GaApp 831, 

La —C J S. quoted at length in McFadand v, llhnots 
Cent R, Co, App, 122 So 2d 845, 854> am on oth 
gids. 127 So 2d 183, 241 U 15, 87 AL.R2d 246 
Mo—Black V. Kansas Oty Southern Ry Co, 436 
S W 2d 19, stating Kansas law 

14. Mo —Black v. Kansas Oty Southern Ry Co, 436 
SW2d 19 

15. Ala—Alabama Great Southern R Co v John¬ 
ston. 199 So 2d 840, 281 Ala 140 

La—Carlin v lUmois Cent R Co., App, 210 Sold 95, 
wnt ref 214 Sa2d 160, 252 La. 831—MoCny v 
mmols Cent Ry Co, App, 244 So,2d 877 
Tex—Atchison, T A SF Ry Co v Rubneht, Cv 
App, 445 S W.2d 784v err. ref no rev err 
Wis—Wells V Chicago and North Wotarn Transp 
Co., 296 N W 2d 559, 98 Wis 2d 328. 

18. Va—Bangley v, Yiigmian Ry Co, 78 S E.2d 696, 
193 Va 340 
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19, Ala—Louisville A NR Go y, Oarrett» 378 So 2d 

668l 

Mmn —Hcmdl v Chicago Great Westeom Ry, Co, 82 
NW.2d 249, 249 Mba. 306. 

25. Podtionofiiu 

Zdaho-biensv UniodPilB. R. Co, 241 P2d 1178, 72 
Idaho 390 

26. N.C^^-4day V. Southern Ry, Co, 129 8 
2^ N.C 43, 

29. Mo—tibueyoua v, Mbfopn Pao R. Go., 440 
S.WJ2d 481, 

32. Mo—Honeyeutt v Mteouii Pao. R.' 44Q 

S.W,2d 481 

§ 723. — KkiowUdgb or Notice 
to, Railroad Cbmgait^ 

Library ttelisroii^Mi 
Railroads ^808(7). 
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38. Cal —Jackson v Atchison, T ASF Ry Co, 342 
P 2d 337, 172 C A 2d 184 

Iowa—Jasper v Chicago Great Western Ry Co, 84 
NW 2d 21. 248 Iowa 1286 

La —Bangs v Oty of New Orleans, Through Dept of 
Streets, Division of Traffic Engineenng, App, 196 
So 2d 324 

Minn —Young v Wlazik, 262 N W 2d 300 
Tex—St Louis, Southwestern Ry Co of Tex v Duflfy, 
Ov App, 308 S W 2d 202, err ref no rev err—St 
Louis Southwestern Ry Go v Lyons, OvApp, 
486 S W 2d 890, err ref no rev err 

Attempt to repair imposfaig knowledge of condi¬ 
tion 

Mo—Hartmann v St Loms^Ban Fraimiaco Ry Co, 
App. 280SW2d442 

Occurrence of prior colUstons at a crossing may pot 
indicate presence of obvious hazard—Rachal v Texas 
A P Ry Co, supra, n 8 

Knowledge held not chargeable 
Cal—Jensen v Southern Pac Co, 276 P2d 703, 129 
C A 2d 67 

Prior accident not notice 
Mo —Hess v Chicago, R1. A P R Co, 479 S W 2d 
425 

Notice to dty 

Alaska-Johnson v State, 636 P 2d 47 

39. US —Menke v Southern Ry Go, C A Ind, 603 
F2d 1281—Gardner v. Southern Ry Systems, 
CAbid, 675 F2d949 

N H —Burgess v Boston A M R R, 101 A 2d 781, 98 
NH 372 

Okl—Atchison, T A S P. Ry Co v Coulson, 371 P 2d 
914 

Tex—Atchison, T ASF Ry Co y. Acosta, Civ App, 
435 S W 2d 539, err ref no rev etr 

Burden at occupied croadug 
SC—Still V Hampton and Brancbville RR, 189 
SE2d 15, 258 SC 416 

40. US—Wallace v Louisville A NR. Co, CA 
Tetm, 332 F2d97 

Tex—Karr v Panhandle A Santa Pe Ry Co, 262 
SW2d 925, 153 Tex 25 

41. Mo.—Pattenou v Thompson, App, 277 S W 2d 
314 

42. Ill—Maltby v Chicago Gnat Western Ry Co, 
106 NE2d 879, 347 01 App. 441 

43. Ol.—Pitcher v Atchison, T. A SF Ry Go, 34 
Cal.Rptr 614, 221 CA.2d 712 

Fla.—Chnsbnas v. Seaboard CoaatluM R. Co, App., 
294So2d 384 

§ 724. Status of, and Care Re¬ 
quired as to. Persons Pass¬ 
ing Around, over, between, 
or under Trains or Cars 
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72. US—Stratton v. Southcro Ry. Co., CA.NC, 
190 P 2d 917, 27 A.LR.2d 363, 

Mo—GLIA. dtad hi Dodwell v Mimonri Pac. R Co, 
384 S W2d 643, 647, 11 ALR3d 1156, 

73. U.S—Stratton y. Southern Ry. Ck^., supra, lu 72, 

dUd in Dodwril v Miaiouil Pac. R Go, 
384 S.W2d 643, 647, 1,1 A tlL3d 1156 

§ 725; Safeguards at Crossings 
Library References 
Railroads em807, 808* 
ps^l336 . 

87. Moat Sataba. v, Ofwt Noilliam Rjl Oo , 411 
P2d 379, 147 Mont }85. 

88. U*8>-Bvau v. Penniytvaiiia K Go„ CA.DeL, 

255 F.2d 205, 70 158-Evaiu v Pe^a- 

sylvania R. Ca. aC-Dd. 154 H 
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CA, 255 F.2d 205, 70 ALR.2d lS8~.Adain$on 
V Midland Val R Co. C A Kan, 384 F.2d 341 
Anz—Atchison, T. ft SF. Ry Co. v Renfroe, 266 
P2d 745, 77 Anz 28 

Ot^Westem ft A R. Co v Davis, 159 S.E2d 134, 116 
OaApp 831 

m—Smith V. Illinois Cent R Co., 99 NE2d 717, 343 
lUApp 593 

Ind—Carmichael v Baltimore ft O R Co, 98 Nf.E 2d 
698, 121 Ind App 463 70 A.L R 2d 927—Central 
Indiana Ry. Co. v Anderson Banking Co, 247 
ME 2d 208, 252 Ind. 270—Wroblewski v Grand 
Trunk Watem Ry Co, App, 276 N£2d 567 
Iowa—Russell v Chicago, RI ftPR. Co,86NW2d 
843, 249 Iowa 664 C.JJ5. quoted In Maier v Illinois 
Gent R Co, 234 NW2d 388, 392 
La—Hanks v Arkansas ft Louisiana Missoun Ry Co, 
App., 62 So 2d 139 

Md-Kackett v Wabash R. Co, 271 SW2d 573. 
NJ.—Mellon v Pennsylvania-Reading Seashore Lina, 
81 A 2d 747, 7 N J 415—Di Domenico v, Pennsyl- 
vaniie-Readmg Seashore Lines, 178 A 2d 10, 36 
N J 455—Shutka v Pennsylvania R. Co, 181 A.2d 
400, 74 NJ Super. 381 

NC—Southern Ry Co v Hutton ft Bourbonnais Co, 
177SE2d901, 10 N.CApp 1. 

Okl—St Louis-San Franduoo Ry Co v Withers, 270 
P.2d 341, 

Tex—Muniz v. Panhandle ft Santa Fe Ry Co., Ov 
App, 285 S.W 2d 809, err. ref. no rev err. 

Wm—Murawski v Brown, 187 N W 2d 194, 51 Wis 2d 
306. 

Ikafelor exerdifaig dne care 
(2) Other statements. 

U.S—Dean v. Southern Ry. Co., CA.Tenn., 327 F2d 
757, stating Virginia law. 

Va.-Norihlk ft W. Ry. Co v. Sykes, 106 S.E2d 734, 
200 Va 541. 

Wamiiig held adeqiiate 

US—Louisville ft NR Go. V Byrd, CAAto, 298 
F2dS86 

La—Menard v. Southern Pae. Co., App., 192 So.2d 
658 

Mum.—Cameron v Northern Pan. Ry Co., 48NW.2d 
540, 234 Minn. 355—Forde v, Northern Pac. Ry, 
Co, 63 N W.2d 11, 241 Minn. 246 
Ohio—Stormont v New York Cent, R Co, 205 N.E2d 
74, 1 Ohio App 2d 414. 

Wii—Schulz v. Chicago, M, St P. ft P. Ry. Co., 51 
N.W.2d 542, 260 Wis 541 

DnCy not dependent on canae of dangeroua eon- 
ditidna 

OkL—Mnsouri-Kansaa-Texai R. Co, v. Hayes, 445 
P2d249 
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19, UR—Hartzlcrv Chesapeake ft O.Ry. Go, CA. 
liid, 433 F2d 104 

90. Kan^-Sextimth v. UiUon Pae. R. Co., 495 P 2d 
93a 209 Kan. 99 

Mas.—New Orfoans ft Northeaaten^ R, Go v Lewis, 
supn,n g. 

Tez^Tean ft NO Ry Ca v> Hart, 356 S W.2d 901, 
165 Tsk 45a 00 remand, CiyRpp, 361 S.W.2d 
237, err ref. no rev. err. 

Afftfrtoi «rea4at ii emm than qrdiaB(i|y 
etc^r-andshair v. Oty of Seattle. 264 P.2d 265, 43 
Wash2d 766, 42 AUtld gOO^-Wlhoa v^ Northern 
Phe. Ry. Cm 265 P.2d 815. 

Other stniemeqts. 

Tea—Muniz v Pantiandfe ft Santa Pe Ry. Co,, Ov, 
App., 285 EW.2d 809, krr fuT no rev. err. 

91. Xiez^--l|:nirv.FnhaadkftSaiimPe|ly Co.,2^ 

RW2li985,mT«ac.25. , 

92. US..-<3rahainv. Seaboard AkUneR. Cm DC 
ICL 250 PJSo^ 56a ' 

nL-^Devomv ToMraV ft WRJL, m NR2d 883, 
301IUpp.2d 409. 

Ukh.<»..Phop»B V drnndTlritidt WesMRCn.^ 

^ KWJd 54, 3 IlKkAtvu 24^L^«HtMg Vfrdnnd 


Trunk Western RR Co, 163 NW2d 661, 13 
Mich App 80 

N C—Kinlaw v. Norfolk Southern Ry Co., 152 S E 2d 
329, 269 NC 110. 

SC—Doremus v Atlantic Coast Line R Co, 130 
SE2d 370. 242 SC 123 

Wis—Schulz v Chicago. M., St P ft P. Ry Co, 
supra, n 88 

93. NC—Cox V Oallamore, 148 SE2d 616, 267 
N.C. 537 

Tex—Panhandle ft Santa FeRy Co v Karr, Civ App, 
257 SW2d 486, affd, 262 SW2d 925, 153 Tex 
25. 

94. U.S.—Louisville ft NR Co v Byrd, C A Ala, 
298 P.2d 586 

Ariz—Atchison, T. ft SF Ry Co v Renfiroe. 266 
P 2d 745, 77 Anz.28 

La.—Gray v. Illinou Cent R Co, App., 132 So 2d 61 

NJ.—D1 Domenico v Pennsylvaniap-Rcaduig Seashore 
Lines, 178 A2d 10, 36 N J. 455 

95. US—Lopez v. Denver ft ROWR Co, CA 
Utah, 277 F.2d 830—Louisville ft N.R. Co. v 
Byrd, C A Ala, 298 P2d 586 

Anz—Southern Pao Co v Cavallo, 323 P.2d 1, 84 
Anz 24. 

Tex.—Texas ft P. Ry. Co. v Salazar, DvApp, 458 
S W 2d 116, err. ref no rev err 

Chrcamatancea held not to erente extrahazard- 
oua crojMlng 

U.S.—Oisbon v. Baltimore ft OR. Go, D.C Ohio, 206 
F.Supp 356 

Tex,—Karr v Panhandle ft Santa Fe Ry Co, supra, n 
91. 

96. Ill—Merchants Nat Bank of Aurora v. Elgin, J 
ft E Ry. Ca, 257 N E2d 216,121 Bl App.2d 445, 
affd 273 NE2d 809,49 in2d 118 

lowa-Wiokman v. Illinois Cent R Co., 114 NW2d 
627, 253 Iowa 912. 

Mo.—Baldwin V Atchison, T. ft S.F. Ry. Ca, 425 
EW2d 905 

Tex,-Fort Worth ft D Ry Co v Williams, 375 
SW,2d 279, 

97. US—Heigesonv Cbioago,Rl ftPR Co.,DC 
Minn. 123 F.Supp 175 

NiH—Di Prizio v. Boston ft Marne RR, 120 A2d 
331, 100 NR 65 
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518. La.—Hanks v. Arkansas ft Louaiaaa Muaoun 
Ry Co, supra, n. 88 

11, Ind —PennsylvaniaR Co v Sherrm, 105 NE2d 

) 334, 230 bid 610 

N.Y-Bast«k v Lehigh ft N.ER Ca, 192 N.Y,S.2d 
134,9 AD2d 692 

N C^Ptioe v. Seaboard Air Line R Ca, 161 S E2d 
590. 274 NC 32, 

Wn.—Kurz V Chicago, M., St P ft PR Co, 192 
NW2d 97, 53 Wis2dl2. 

12. Ala.—Watson,V J^nmn^ismSouthernR.Co, 66 
Sa2d 903, 259 Ak 364. 

Mor-^Chancy v Wabash R Cm 422 S W24 349 

Tex.—Missourh-Kansas-Texis R Co of T« v Beat- 
ley,. CivtApp., 321 S WJd 93a err, ret no cev. err 

14w UK—Evsna v. Pennsylvania R; Om D.CDcl, 
154 ESutqK lA remd, CA., 255 F4d 205, 70 
A.L]L2d 15g-Louhv91e ft NR Co. v Qyn), 
CAAJa, 298 F.2d 386. 

ONo^T-Lce V. Mhseon Pha It Cm 381 F,2d 35» 152 
Cola 179 ' ’ 

JPL-rMhlthy v Chicago Omqt Western Ry, Go, 106 
NJBJXl BTR 347 nUpp, 441-Baher v. No^ 
W.Ry.6),236NE2d887, 120tltApp.2d 296- 
Rehmv.OIMCent lUG6,270N£2d 856,132 
pit, 

llldi.-9ho|ile V. Grand Tmdt Wegtem R Co. 142 
3 iMlcii Ap|K 242 

NJ.r-t>i bomenloo v, Poansylvama^Readiiig Sesshnre 
Umt, n»ARI^ia3trKi.455-Shudcav.Pbim- 
^tvanklL Op, 181 A2d40a 74 NJSUper. 381 

Ohio-Mtti6IIVlSfeirYdck,C St ER.Cb, 144NE2d 
104, 166 Ohio St 329 
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15. N J —Di Domenico v Pennsylvania-Reading Sea¬ 
shore Lines, 178 A 2d 10, 36 NJ 455 

16. Mmn—Haukom v Chicago Qteit Western Ry 
Co, 132 NW2d 271, 269 Mum 54Z 

Common-hiir duty 

Mich—People v Grand Trunk Western R. Co, 142 
NW2d54, SMichApp 242 

17. NJ —Di Dmnenico V Penjuylvinia-Readmg Sea¬ 
shore Lmes, 178 A 2d 10, 36 NJ 455 

Factors not to be consIdeFed 

Tex —Misioun-Kanaas-Texas R Co of Tex v Beas¬ 
ley, Qv App, 321 S W 2d 938, err ref no rev err 

18. US—Orsbon v BaltunoreftOR Co,DCOlno, 
206 FSupp 356 

Or—Carlson v Southern Pao Co, 346 P2d 381, 219 
Or 77 

Tex,—Panhandle ft Santa Fe Ry Co v Karr, Ov App, 
257 SW2d 486. affd 262 SW2d 925, 153 Tex 
25—Panhandle ft SF Ry Co v Lisoomk Ov 
App, 365 S W.2d 19a err ref no rev. err 

A railrood croising la extrahazardona, etc. 

(2) Similar statement 

Mont—Sztaba v Gnat Northern Ry, Go, 411 P2d 
379, 147 Mont 185 

Extra aafegoarda held nnneceeiary 

N H.—Burgess v Boston ft M R.R, 101 A 2d 781, 98 
NH 372 

Factors held not to create extrahazardona croaa- 
ing 

Mont—Hernandezv Chicago,B ftQR Co,398P2d 
953, 144 Mont 585 

19. Anz—Southern Pac Co v Cavallo, 323 P 2d 1, 
84 Anz. 24 

24. N.C-C0X v Oallamore, 148 SE2d 616, 267 
NC 537 

Tex—Western Tranqiort Co v GulL C ft SP Ry 
Co,avApp,414SW2d218. 

25. US—Evans v Peimaylvama R Co, DCDdi, 
154 FSupp lA nmd, CA. 255 F2d 205, 70 
ALR2d 158 

31. Statute hdd fa iap pHc a ble 

Mo—Dickerson v. Tennmal R Ass'n of St Lomt, 284 
SW2d568 
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34. US—MbOtmegiH v. Chesapeake ft O Ry Go 
CAind, 199 F2d 30? Rgyiri v. Chicaga M 
St P. ft P.R Go, CADE 249 F2d 58-ShaAiei 
v lUinoh Gent R Go, DCMiss, 188 F.Supp 
42% amU C A. 300 FJid 188, ith. den 302 F.2d 
266—fioliun V touhviDe ft NR Go, C A Ohm, 
295 F2d 809—Adamson v Midland Val R Co, 
CARam384F2d34L 

Dd —Peongylvania R Co v Goldenbanin, 269 A 2d 
229 

HL—Bachman v BlmoisCent R Co', 268 NB 2d 42, 

' 132 m App 2d 277. 

Ind-OiHies v. New York Gent R Co, 116 NE2d 
555, 124 lIldAp^ 382 

Kan—Onsamore v AtchiaoD, T ft SF Ry Co, 403 
P2d93, 195 Kan 16 

Ky—OibKmv Louiavdle ft N.R Co, 382 SW2d 568 * 

La.—SmidL V. Texas ft NOR Co, App, 70 So2d 
175—Rice V Louisiana ft A Ry Co., App, 187 
So 2d 116 

Mich—AEen v Onnd Tirunk Western R Co, 53 
NWJd 607, 334 Midi 104—Wabh V Grand 
IVnnkWestemR Oa, 110NWJd799, 363Mich 
522 

Mo—AUmson v Miasonn-Kaitsas-Texas R Co, App,, 
347 SW.2d 902. 

Mont^Hemandez y. C hi cag o , B ft Q, R Co, 398 
FJid 953, 144 Mont 581 

Ohm—Cmterbuiy v Pennsylvania R Go, 107NE2d 
111 158 Ohm St 68 

OkL'^Oam V St LoaiB'Ean Ftandsoo R Co, 293 P%d 
355 



74 CJS 106 


§725 RAILROADS 

Page 1340 

Or~5chukart v Oerousbeok* 241 P 2d 882, 194 Okl 
320 

Tex —Gulf, C & S F R Co v Parmer, Ov App, 389 
S W 2d 558, err ref no rev err 
Wash^Hewitt v Spokane, P AS Ry Co, 402 P2d 
334, 66 Wash 2d 285 

Recomy RNdnded $s matter of law 
!J,S—Lopez V Denver Sc. RGWR Co, CAUtah. 
277 F2d830 

35. US~Egfers v Chicago, M, St P ft P R Co, 
C A.1U, 249 F 2d 58—Davis v Burlington Norths 
em,liic,CAOkl, 663 F2d 1028 
Ind —Canmchael v Baltiinore ft O R Co 98 N R2d 
698, 121 Ind App 463 

La,—Senegal v Thompson, App, 91 So,2d 865, foil, 91 
So 2d 897, two cases—Rm v touistana ft A Ry 
Co, App. 187So2d 116 

Mass—Ladd v New York, NH ft HR Co. 138 
N3 2d 346, 335 Mass, 117 
Mina—Seekms v Duluth, M ft IR. Ry Co, 103 
N,W 2d 239, 258 Minn 180 
Miss— Rusidl v Mississippi Cent. R Co, 125 So 2d 
283, 239 Mm 741 

Mo,^Albertsonv Wabash R Co, 253SW2d 184, 363 
Mb 696—Honghtoo v Atchison, T ft 8 F R Co, 
446SW,2d406 

Okl —Cam v St Loots-San Francisco R Co, 293 P 2d 
355—Kansas, O ft G Ry Co v Painter, 333 P 2d 
547 

Psu—Koilowab V Penn^lvania R Co, 39 Ene 70 
Tez—Fort Worth ft D Ry Co v Williams, 375 
SW2d 279 

Blovfaig or itatioiiary traia 
Ok]-Atcli]soii.T ftSF Ry Co V Templar,230P2d 
907, 204 Okl 460 

Wadi-CJr,S. died In Porter V Chicago,M,St P ft 
PR Ca, 252 P2d 306» 310, 41 Wa8h2d 836 
RMe Imid imippHcaWn to hackliig train 
Aixb—Southern Pac R Co v MitcheH, 292 P2d 827, 
80 Anz 50 
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34. La.—Hanks v. Arkansas ft Louisiana Mtssoun 
Ry Co„ App, 62 So 2d 139—Rice v, Lounuuia ft 
A Ry. Co,App,187So2dll6 
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Miss—CJS. cited in Illinms Cent R Co v Williams, 
135 So 2d 831, 838, 242 Miss 586 

Adnuseion by the United Statee 
US—Cunyv US, DCSC. 129 FSupp 38 
73. La.—Smith v Illinois Cent. R Co, App, 191 
So 2d 193, application not considered 192 So.2d 
376 249 U 1025 

75. La—Smith v Ulmois Cent. R Co, App, 191 
So 2d 193, applicauon not considered 192 So 2d 
376 249 La 1025 

Mich—Alexander v Grand Trunk WR Co, 65 
NW 2d 696 340 Mich. 207 
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86. US —Graham v Seaboard Air Line R Co, DC 
SC, 250 FSupp. 566 

Mmn—Seduns v. Duluth, M. ft 1,R Ry Co, 103 
NW2d 239, 258 Mum 180 
Tex—Muniz v Panhandle ft Santa Fe Ry Co, Ov 
App., 285 S.W.2d 809, err ref no rev. err 

Siga foiling to meet statutory requirements 
US—Bell V anonnati, NO ft TP Ry Co, DC 
Tenn., 205 F Snpp 781 

87. U S,-^Carufo[ v Chesapeake ft O. Ry Co, C A 
Mich., 286 P2d 193, stating Ohio bw 

Ohio-Oigliotu V New Yoric. C ft St LR Co, 157 
N.E2d 447, 107 Ohio App 174-^Bttterwood v 
NewYorltC ftStLR Co., 162NE.2d 487, 108 
Ohio App, 425. 

88. US —New Yoik Cent R Co v Cherncw, C A 
Mo, 285 P,2d 189, staring Ohio bw—DiFnsehpi 
V New York Cent R Co., CA Pa, 307 F.2d 473, 
stating Ohio bw 

OsL—Pennington v Southern Pao. Co., 304 P6d 26 
146 CA2d 60S, 65 AUR2d 696 
Mo—Diokenioa V, Tenmnal R Ass*n of St Lows, 284 
S.W2d568 

Ohio-GigUotri V New Yoik, C ft $t LR Co., 157 
NE2d447,107 Ohio App. 176 

Special circmnitaiioee 

(3) Other qrcumstuioes 

Mieh-Abxander v. Grand Trank WJL, Co., 65 
NW2d 696 340 Mbb 207—Masten v Grand 
Trunk Western RR. Co., App, 163 NW.2d 661, 
ISMbhApp 80 

Common-bw reqnireiiMiit 
(1) Mich—Ebel v, Boatd of County Road Com'ra of 
Saguiw County, 194 NW2a 366 $96 Mbit 598 


89. Anz—CJS ated in Southern Pac R Co v 
MitcheU, 292 P2d 827, 834, 80 Anz 50 

Duty exists though railroad did not create haz* 

ard 

NJ—Duffy v Bill, 160 A 2d 826 32 NJ 278 

Railroad held not neghgent 

NJ—Duffy V Bill, 160 A2d 826 32 NJ 278 

§ 732. — Care Required in Gener¬ 
al 

Library References 
Railroads ^309. 
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95. US—Turner v Atlantic Coast Line R Co, CA 
Ab,222 F2d337 

Mo—Hackett v Wabash R Co. 271 SW 2d 573. 

97. US—LouisviUe ft NR Co v Rochelle, CA 
Tenn, 252 F2d 730 

Cal —Davis v Johnson, 275 P 2d 563, 128 C A 2d 466 
HI—Bales v Pennsylvania R Co, 107 NE2d 179, 347 
Ill App 466 

Ind —Pennsylvania R Co v Shonron, 105 N E 2d 334, 
230 Ind 610-New York Cent R Co v Wyatt 
184 NE2d 657, 135 Ind App 205, transfer den 
193NE2d 63,244 Ind 373 
Mara—^Fitzgerald v Boston ft MRR, 103 NB2d 
245, 328 Mass 297 

N J-Jeluiek v Sotak. 86 A 2d 684. 9 NJ 19 
NC—Johnson v Southern Ry Co, 121 SE2d 586 
255 NC 386 90ALR2d344 
Or—Lmdsey v Southern Pao Co, 399 P2d 156 240 
Or 11 

Tex.—Muniz v Panhandle ft Sanb Fe Ry Co, Qv 
App, 285 S W 2d 809, err. ref no rev err 
Va —Atlantic Coast Line R. Co, v. Withers, 65 S B 2d 
654, 192 Va 493, staring North Carolina rule 
WVa—Chesapeake ft 0 Ry Co v. Hartwell, 95 
SE2d466 142 WVa 318 
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98. Precedents of little value 

Iowa—Strom v Des Moines ft Central Iowa Ry Co, 

82 NW2d 781, 248 Iowa 1052 
3. NJ.--Jelinek v. Sotak, 86 A 2d 684, 9 NI 19 
Anticipation 
(2) Other matters. 

US-Nowaid V. lUinois Cent R Co, D.CXa, 349 
FSupp 141 

5. US —Atlantic Coast Line R. Oo v Kty, CA.Oa, < 

196 F.2d 64-Helgeion v Chicago^ R.I ft P.R 
Ca, D.CMum., 123 FSupp. 175—Gibbs v Nor* 
folk Southern Ry Co, D CN.C, 358 P.SoppL 239, 
afrd,CA, 474F2d 1341. 

Oa—Georgia RR. ft Banking Oo v Davis, 70 8 E2d 
786 86 OaApp 63 

6. US —Diolenoo v Pennsylvanb It Oo., DCDel, 

126 FSupp 417—Miller v Petmsylvai^ R Go., 
CAInd., 233 F2d535 

7. U.S —Dimenoo v Pennsylvanb R. Co,, supra, n. 6 
Cal-Dragash v. Western Pao R, Co., 326 P.2d 649, 

161 C.A2d 233—Hogue v. Southern Pac Co, 81 
CalRptr 765, 460 P.2d 965, 1 C3d 253 
Fla.—Florida East Coast Ry. Co. v Soper, App., 146 
So2d 605. 

Tex.-aJ,5. dtod hi Ware v Texas ft P. Ry Oo., 
Ov.App, 302 S W 2d 706 705, err ref ad rev. hr 
9. U6—Dimenoo v Prianiylvanb R. COn D.CDeL, 
126 F,Siipp 417-MoOliiifilMy v. Baker, D.CFa, 
356 FSupp, 1134. 

Ariz-SootliemPao R Oo. v Mitohdt 292 P 2d 827. 
80Acb.50 

CSJ.—Bstjidr, V. Unicm Pao. R Oo., 6 CaLRphr. 206 ^82 
GA2d 456 

Qa-Cnirae v. GHy of Rom< 94 8E.2d 617, 94 (b- 
App 373. 

U—Rbokv.lllliiobGent RJt, App., 144 8o2d693 
Mo—Cuaubgbafli v Thoutyeoii, 277 8.Wid 602 
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ObKH-Strahm V B AORR Co, 291 NE2d 783, 32 
Ohw App 2d 333 

y/f Va —Belcher v Norfolk AW Ry Co, 87 $ E 2d 
616. 140 WVa 848 
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10. U S —Dtvis V Central Vt Ry, C A Vt, 227 F 2d 
948 

Cal-^Davu v Johnson. 275 P2d 563, 128 CA2d 
466 ~Herren v Southern Pac Co, 318 P2d 784, 
155 C A 2d 781 

La—Hartford Fire Ins Co v Texas A NOR Co,, 
App, 70 So 2d 767 

N.C—Irby v. Southern Ry Co. 98 SE2d 349, 246 
NC 384,70AXR2d 1 

To.—Missouri Pac R Co v. Shaw, CUvApp., 620 
S W 2d 161. err ref no rev err 
WVa—Chesapeake A O Ry Co. v Hartwell. 95 
SE2d 462. 142 W.Va 318. 

11. US.—Miller v. Pennsylvania R. Co, CAInd, 
233 F 2d 535 

NJ.~Pangbom v Central R Co of N.J. 112 A.2d 
705, 18 NJ 84 

FirticiiUur ficton 

(3) Nature of crossing and protiabUity of danger 
Bailey v Pennington, CANeb., 274 F2d 328 

(4) Other matters. 

Mont—Hernandez v, Chicago, B. A Q.R. Co.. 398 P.2d 
9S3, 144 Mont 585 

GowUtioiis it time of acddcDt 

(2) Other statements 

Iow»-Daly v. HlinoU Cent. R Co, 93 N W.2d 68 . 250 
Iowa lia 

11 US—Wrzeiinski v. Chicago, M.. St. P. A P.R. 
Co.. DC Mont, 207 F.Supp 460, aim., CA., 318 
F.2d 323 

Fla.—Atlantio Coast Line R. Co. v. Smith, 53 So.2d 
301 

Additioiiil griciQtioiis 

(3) Darkness alone insuflldent to Impose liability. 
U.S—Adamson v Midland Val R. Co„ CA.Kan, 384 

P.2d341. 

Minn—SuUtvan v Boone, 286 N.W.2d 350, 203 Minn 
437-.8eekings v, Duluth, M. A LR. Ry. Co., 103 
N.W. 2 d 239, 258 Mmn. 180. 

OroMliig bild not cartrahniirdoiig one, etc. 

( 2 ) Other matters. 

Mont—Hernandez v. Chkngo, B. A Q.R. Co„ 398 P.2d 
953, 144 Mont 583 

IS. Mo,—Hiokey v. Kansas Oty Southern Ry. Ca. 
290 S.W 2d 58, dting Ailcauu law, 
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2^ U.S.—New York Cent R. Co. v* Monroe, D.C 
NY, l88FSupp,826. 

V, Texas A N O^R^ Co.r App., 140 SoJSd 198. 
N.Y.-Bastek v. Lehigh A N.EJI Co., 192 N.Y.S.2d 
IH 9 AD.2d 692 

page 1364 

36. U—Oiddiy v. Xen> A N,0,R. Co., App., 56 
Sa2d 611. 

4S. UAr-New York Cent, R. Co. V. Moiw^ 

N.Y., 188 FJSnpp. S2A 

V, Southern Ry. Co., 98 3 E2d 349, 246 
KC 3H 70 A.LJL2d L 

Ohio—Oaoinnali Transit Co. v. Baltimore A 0 JL Co., 
tfiO N.E.2d 109 Ohk) App 374. 

8 R U4.-New Voik Cent R Go v Moored D.C, 
^.Y., 188 PJnpp. 82A 

vr Tama k PX Co.^ App.. 67180^1 775, 
Pt—Dasds V. Klntti; U Ovink 185. 

L t '- P scidns v, Tmps A NXUt Co,, 147 SeOd 

SoMi «viAiaci nr MgntMee 

N.y..-b«n^ V. liatt ymk W r. ok, 281 

8.2d 921,12 N.Y^ 2H tSt NJSStf 40. 


Violation by itself does not establish liability 
U S —Mittheder v Chicago A N.W Ry Co, C A Neb, 
441 P2d 52 

§ 733. -Backing or Running 

Unattended or Unattached 
Gars over Crossings 

Library References 
Railroads ®»310, 812(11, 12). 
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55, Anz—CJ.S. cited in Southern Pac R Co v 
Mitchell, 292 P 2d 827, 835. 80 Anz SO 
La —Calvert Fire Ins Co v Texas A P Ry Co, App, 
55 So 2d 693—Manuel v Missoun Pac R Co. 
App, 264 So.2d 376, application not considered 
266 So.2d 431, 262 La 1123, writ ref 266 So 2d 
432, 262 U 1125 

59. La.—Manuel v Muaoun Pac R Co, App, 264 
So.2d 376, application not considered 2& So2d 
431,262 U 1123, wnt ref. 266 So 2d 432,262 La 
1125. 

60, La —Calvert Fire Ina Co v Texas A P Ry Co, 
App, 55 So.2d 693—Manuel v. Missoun Pac R 
Co, App, 264 So 2d 376, apphcatum not con¬ 
sidered 266 So.2d 431, 262 La 1123, wnt ref 266 
So2d 432, 262 La 1125 

§ 734. Lights, Signals, and Look¬ 
outs on Trains and Cars 

page 1367 

81. US—Louisville A NR Go v Rochelle, CA 
Tenn, 252 F2d 730. 

Cal —Downey v, Santa Fe Tramp Co, 286 P.2d 40, 
134CA.2d720 

Ky^LouisvlUe A N.R Co. v. Howard's Adm'r, 305 
S.W.2d 303 

NC—Iiby v Southern Ry, Co, 98 S>E.2d 349, 246 
N.C 384, 70 A.L.R.2d 1-^ohnson v Southern Ry 
Co.. 121 S.E2d 580, 255 N,C 386, 90 ALR2d 
344. 

Duties as to warnlnss held compiled with 
Mich —Masters v. Orand Trunk Western R R, Co., 163 
N.W.2d 661, 13 Mich App. 80 

NagUganoe ot railroad held not Impulahle to 
engitteer 

Iowa—Hoyt V Chicago, RI A P.R Co,206NW2d 
115, 

No duty to equip with wurning mechaniania 
U,$,—Beenken v. Chicago A N.W R. Co, D Clowa, 
367P4upp 1337. 

83. N.C—Young v. Bahimpre A OR Co, 146 
SE2d 441,266K.C 458 

84. m—Petrioek v Elgin, J af E Ry Co, 157 
N,E2d 421, 21 llUpp.2d 60. 

Ky.—Louisville A N.R. Co. v Biwson, 267 5W,2d 
945 

Or—Sohukait v ’ Oerouibeek, 241 Pild 882, 194 Or 
320-Himtv.Pouilas,395P 2d77L2MC^ 360 
Pa—day v Peansylvuua R. Cb, 39 WesfcO). 259 
Teit-IWd v Tern A NX)R. Co., avApp, 254 
S.W.2d 164, err. ref. no rev. err. 
gg. Ala..-Laii6ashv.Oali;MAOR,^^ 
m 273 Aid. 387 

ntr^eliAek V. QiiiW L A R By. CK 
21 ni.App.2d 6R 

0!a^-<MdWiaw«ttHUUH^ Ky. 0» MkMi 
343 P2dlO)k 

iJlr-MlMk K.MilR, ft * a IBjfc Co, 1J» 

f ni 'ligeiit 

App^'^ 3|6‘ 
iXm 
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92. Okl—Chicago, RI A P R Co v McDougal. 262 
P2d 884 

97 Tex—Missoun Pac R Co v. Shaw, Civ App, 
620 S W 2d I6I, err ref no rev err 

page 1369 

5. Oa—Cosper v Atlantic Coast Lme R Co, 69 
SE2d 886. SSGaApp 683 

9, Ga —Cosper v Atlantic Coast Line R Co, supra, 

n 3 

10. Held in^pphcahle to miguies used excln- 
siyely m daylight 

Nd>—Milk House Cheese Cosp v Chicago, B A QJL 
Co, 73 NW2d 679, 161 Neb 451, 

12. Ala —Louisville A N R Go v Outlaw, 60 So 2d 
367, 36 Ala App 278. cert den 60 So 2d 377, 257 
Ala 585 

Ind—Central Indiana Ry Co v Anderson U^nlftng 
Co. 240 NE2d 840, 143 Ind App 396 
SC—Poole V Southern Ry Co, 157 SE2d 175, 250 
SC 213 

Tex —Missoun-Kansas-Texas Ry Co v Wagner, Civ 
App, 400 S W 2d 357, err ref no rev err 

No conunon-law duty to equip sides of freight 
cars with lights 

Mich—Mime v New YorkCR. Co, 140NW2d 567, 

2 Mich App 467 

§ 736. -Signals 

Library References 
Railroads «»312(8) 

15. US—Miller y Pennsylvania R. Co, CAInd, 
233 F2d535-Louifvil]eAN.R.Co,v RodieUe^ 
C A Teon, 252 F 2d 730--CIJS. quoted at lesglii 
in Gulf M A OR Co v Thornton. CAMo., 
294 F 2d 104,109—Slater V E ie Lackawanna Ry 
Co,DCPa,300FSupp 1, afid, CA, 411 F2d 
lOlS 

Cal —Rice v Southern Pac Co, 53 Cal Rptr 840^ 247 
CA2d701 

Ky—Louisville A NR Co v Howard’s Adm’r, 305 
SW2d 305-I1111IOI8 Cent R Co v Arms. 361 
SW2d506 

Okl—Missourh-Kansas-Texas R. Co v Baud, 372 
P.2d847 

Pa—Henry v Pennsylvania R Go, 84 A 2d 675, 368 
Pa 396 

Va.—Norfidk A PBLR Co v Freeman, 64 S£2d 
732, 192 Va, 400 

In Tcpimssee 

(4) Other matters 

US—Cope V. Southern Ry. Co, CA.Teim, 410 F2d 
1146 

Muiwtsnaiipe of waateg riguuls , , 

Me^><3oiiId V, Bangor A AJL Co., 292 A,2d 837 

1^1370 

16L UR-4h«on Pao, R Qx V. Jamtt. CAJdaho, 
381 F.2d 397 

KaiL-Culkn v Amhiaon, T A RF. Ry Co., ?07 F.2d 
353, 211 Kan. 368. 

Pi,rr-Bordonaca v. Feimsylvaina R. Co, 14 UwLJ, 

' 152^-Lcgfaart v. Montomr R. Ca, 150 A.2d 836, 
395 Pa. 469. 

VaWMnvae A W, Ry. Qx y Chsttin, 64 SEJd 748, 
192 Va 216 

NsgHgsiice per se 

0) UX-AJkatie Coast Lme R Co v. Ofenn, CA. 
9JCL, 198 F2d 232, edt den. 73 S a 505, 344 U.S 
935^ 97 L.EdL 719—Onoss v Sootfaem Ry, Co, CA 
On., 414 F2d 292, kpp. after remand 446 F2d 1037. 
Idaho—Stowers v. Umon Puo R. Co^i 237 PJd 1041, 
72Idalio87 

bdU-ChkagD A RUt, Qx y, A le s e n de r . 125 NJB.2d 
ITL 136 ImLApp. 75-GrflaliaiL v. New York 
Omt It Coh 125 KMM 363, 135 InAApp, 631 
Kiil’ ■Keitdricfc v, Aiohispo, X* AS F.R. Oo, 320 P^^d 
1061,182 Kmi, 34A 
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(2) US'-Atlantic Coast Line R Co v Key, CA 

Oa. 196 F2d 64 

PlalntUb’ knowledge of dangerous crossing held 
no exense 

Pa-Johnson v Penniylvania R Co, 160 A 2d 694, 
399 Pa 436 

17. Wis—Devine v McGowan, 113 NW2d 162, IS 
Wi8 2d534 

18. U S "-Atlantic Coast Line R Co v Key, supra, 
n 16 

Me—Riumells v Maine Central RR, 190 A2d 739, 
lS9Me 200 

19. Mo-Hackettv Wabash R Co, 271 SW2d 573 

Wash-Mulkey V Spokane. P & S Ry Co, 396 P2d 

1S8, 6S Wash 2d 116 

CrossiBg in town or nnmidpality 

<2) Wis—Devine v McGowan. 113 NW2d 162, IS 

Wis2d534 

20. Mont—Sataba v Great Northern Ry Co, 411 
P 2d 379, 147 Mont 18S 

21. Ky —Louisville A N R Co v Howard's Adm'r, 
3QSSW2d30S 

Mo—^Hadcett v Wabash R Co, supra, n 19 

NC—-Brown v Atlantic Coast Line R Co, 172 S E2d 
SQ2,276NC 398 

22. Ky—Ulinou Cent RR v Vincent. 412 SW2d 
874 

Miss—^nimon Cent R Co v McDamd, 151 So 2d 
805, 246 Miss 600 

Pa—^Heniy V Penn^lvania R Co, supra, n IS 
page 1371 

32. Iowa—Wickman v Dlmois Gent R Co, 114 
NW2d 627, 253 Iowa 912 

Mo—Hackett v Wabash R Co, supra, n 19 

44. NC-Cox V Gallamoce, 148 SE2d 616, 267 
NC 537 

Wash—Mulkey v l^kanc^ P AS Ry Co, 396 P 2d 
158,63 Wash 2d 116 

45. Oa—Atlantic Coast Line R Co v Mahhall, 81 
SE2d228,89 Ga.App 740. 

Ky—Honrs Adm'r v Chesapeake AO Ry Go, 254 
SW2d705 

44. Adequle wiming given 
(3) Other matanoes 

Anz—Atchison, T A SF. Ry Co v Renfipe, 266 
P2d 745, 77 Anz 28 

La.—Addison v Kansas City Southern Ry Co, App, 
170 So 2d 142 

47. Kyv—Louisville A N R Co v Galloway's Adm'x, 
267SW.2d90 

pngel372 

55. Wash —Porter v OhicagOb M, St P A PJt Oo., 
252 P.2d 306,41 Wash 2d 836 

Mg—I h*M mfflrff* 

US—Hdey v. Baltimore A OR Co, CA.IU, 341 
F2d 732, cert den 86 S-O 121, 382 US 861, 15 
LEd2d99 

SigMd held Inanflldent 

(3) Other mstances 

NJ—Pangbom v Centnl R Co of NJ, 112 A 2d 
705, 18 N J. 84 

56. Fla—Atlantic Coast Lme R. Co v Smith, 53 
So 2d 301 

pi«elS73 

66. lowa-Daly v Blniois Cent R Go.. 93 N.W2d 
68, 250 Iowa lia 

67. La—Mehlieo v Louisiana Southen Ry. Co;^ 
App,. 148 $a2d 473. 

79. US —Southern Lumber Co v Thompeon. DC 
Ailc., 133 F.Supp 92—Louisville A NJt Go v 
Rodwlle^ CATenn, 252 P2d 730—Mackbam v 
Holt, C A Fla, 369 F.2d 94(X ^pp after remand 
409 FJd 342—Baxter v. Mnsoun-Kansaa-Texas 
Ry Co,CAMo,454F,2d25-Gibbsv Notfblk 


Southern Ry Co, DCNC, 358 FSupp 239, 
affd,CA. 474F2d 1341 

ni—Bryant v New York Cent R Co, 148 N E 2d 331, 
16 lU App 2d 469 

Iowa—Daly v Illmois Cent R Co, 80 NW2d 335, 
248 Iowa 758 

U—Odom V Hooper, 273 So 2d 510 
Miss—CJS oted m New Orleans A NER Co v 
Phillips, 172 So 2d 414, 420, 252 Miss 438—Arch¬ 
er V Gulf, M A OR Co, 186 So 2d 470 
Mo—Hackett v Wabash R Co, supra, n 19 
Nev —Southern Pac Co v Watkins, 435 P 2d 498, 83 
Nev 471 

Ohio—Diebley v New York, C A St LR CO, 162 
NE2d 142. 108 Ohio App 381 
Okl—Chicago, RI APR Go v McDougal, 262 P 2d 
884 

S C —Wingate v Seaboard Air Line R Co, 137 S £ 2d 
258, 244 SC 332 

WVa—Chesapeake A O Ry Co v Hartwell, 95 
SB 2d 462, 142 WVa 318 

Approaching or leaving city or town 

(3) Other cases 

Tenn—Tcnn Cent R Co v Page, 282 SW 376* 153 
Tenn 84—McCampbell v Central of Georgia Ry 
Co, 253 S W 2d 763, 194 Tenn 594 

Compliance held shown 

La —Kavanaugh v Travelers Ins Co, App, 203 So 2d 
780 

Statute held inapplicable 

(2) Other statements 

Cal—DeArmond v Southem Pac Co. 61 CalRptr 
844» 253 CA2d 648 

Ky-<>)oper v LouisviUe A NR Co, 321 S W2d 53 
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81. Maas —Weir v New York, N H A H,R Co., 162 
NE2d 793, 340 Mass 66 

Other statement of purpose 
(2) Kan—Kendnck v Atchison, T A SF.R. Co., 
320 P2d 1061, 182 Kan 249. 

85. Duty to warn in appropriate situations 
Wis —Munwski v Brown, 187 N W 2d 194, 51 Wn 2d 
306 

91. Va—Norfolk A W Ry Co v Hagy, 110 SE2d 
177,201 Va 183, oert den 80 S.a 593, 361 U.S 
966, 4 LEd2d 546 
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97. Mum —Muggenbufg v Leighton, 63 N W,2d 533^ 
241 Minn. 498, 

98. Ind —New York, C A St L R. Co v. Henderson, 
146 N.E2d 531, 237 Ind 456, reb den. 147 
N.E 2d 237, 237 Ind 456 

99. Ga—Western AAR V, Mansfield, 105 SE 2d 
804> 98 Ga.App 421 

Ul—Hatcher v New York Gent R. Co., 156 N.E2d 
617, 20 IllApp2d 481, revd. on oth grdt. 162 
NJ8.2d 362, 17 El 2d 587, on lemd 166 NE2d 
Ua 2SlllApp.2d 193 

Miss —BlmDU Cent R Co v, Perkins, 79 So 2d 459, 
223 Miss 891 

No negHgence 

U,S—Gibbs v Norfolk Southem Ry, Ga, D.CN C, 
358 F.SUPP 239, affd., CA., 474 P*2d 1341, 

2.' Idaho—Von Lmdem y. UmoU' Pap. R, Go., 498 
Pad 345, 94 Idaho 777 

Miss.—Bitnoti Gent It po. V, Peckun, 79 SoJd 459, 
223 Mias. 891. 
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10. m—Bales v, Faam)itv«ia R. Co^ 107 N-E2d 
179, 347IU.A|)p.^ 

11. Ky-LouitvilleANR Co,v.Frye,246 EW.3d 
458 

15. Me—Gould v Bangor A AJL.Co„ 292 4^(4 837 
17. La—BeftkUndv MiisounPaoE.<XApi^t^ 
8o2d 19, writ nf, 162 So2d 571, 245 La, 1075 


20. U S —Southem Lumber Co v Thompson, D C 
Ark, 133 FSupp 92 

25. Tex —Woods v Panhandle A Santa Fe Ry Co, 
OvApp, 315 SW2d 953, err ref no rev err 

§ 737. -Lookouts 

Library References 
Railroads ®»312(4). 
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29. U S —Brunner v Minneapolis, St P A S S M R 
Co. CAWis, 240 F2d 608—Louisvdle A NR 
Co V Rochelle, C A Tenn, 252 F 2d 730 

Cal —Essick V Union Pac R Co, 6 Cal,Rptr 208,182 
CA2d456 

Ky—Louisville A NR Co v Howard’s Adm’r, 305 
SW2d 305—Illmois Cent RR v Vincent 412 
SW2d 874 

Mo—Hackett v Wabash R Co, 271 SW2d 573 
N C —Brown v Atlantic Coast Lme R Co, 172 S E 2d 
502, 276 NC 398, 

Negligence held not shown 
(1) US—Haley v Baltimore A OR Co, CAIII, 
341 F2d 732, cert den 86 SCt 121, 382 US 861, 15 
L Ed 2d 99—Otbbs v Norfolk Southem Ry Co, D C 
NC. 358 FSupp 239, affd. CA, 474 P2d 1341 
Iowa—Hoyt v Chicago, RI APR Co,206NW2d 
115 

La—Kavanaugh v Travelers Ins Co., App., 203 So 2d 
780 

Or —Layne v Portland Traction Co., 319 P 2d 884,212 
Or 658, reh den 321 P2d 312, 212 Or 658 
Tenn—Prater v Louisville A NR Co., App., 438 
S W 2d 68, 59 Tenn App 82, app after remand 462 
SW2d 514, 69 Tenn App 318 
Va—Bunn v Norfolk, Franklm A Danville Ry Co, 
Inc, 225 S.B2d 375, 217 Va 45 

Statute mandatory 

U.S —Louisville A N R. Co. V. TUcker, C A Tenn., 211 
F2d 325, mh den 215 F2d 227 
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CA.OId., 247 P 2d 217, stating Kansas law, oeit 
dism 78 set 138, 3SS US 88^ 2 L.Ed2d 107. 

78. Lar-Oukiry v Texas * N.O,R Co„ App, 36 
So2d611 

60. Lar-Ouidry v. Teus & N Q R Co., supra, a 78. 

HL La.—Amerioan Emp. lot. Co v. Missoun Pac. R 
Go., App., Ill So.2d 380 

12. US—TemAthK^Ry.Cd V Waddh«,CAJLa., 
243 F.2d 171, cert dea 78 S.Ct 117, 335 US. 
U8. 2 tAL2d 74i 

j 747. I—- Unto: Statutes or Ordl- 

iiaiMM ill GdMerol 

Library Referaiceg 
BldbOEda ^310(1). 

i3« Pku—A p akcb i ook Northern R Go v. 1Vn% 
APH. IMSoJd 33. pp. gnashed, 9«p, 130 8024 
380 

bL-Wa V. Sdntban Ry. Oo^ 101 m 96 
GaApp 687. > 
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86. Tex —Ware v Texas & P Ry Co, Civ App, 302 
S W 2d 702, err ref no rev err 

87. US—Atlantic C(^t ILine R Co v Swafford, 
C A Fla., 220 F 2d 901, revd 76 S.a 80, 350 U S 
807, 100 L Ed 725, reh den 76 S Ct 150, 350 
US 898, 100 LEd 789—Southern Ry Co v 
Neely, C A Oa, 284 F2d 633 

Oa—Georgia RR * Banking Co v Cook, 95 SE2d 
703, 94 GaApp 650 

94. Fla —Jones v Atlantic Coast Luie R Co, App, 
117 So 2d 234 
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14. US—Stapleton v Louisville * NR Co, CA 
Miss, 265 F 2d 738—Palisi v Louisville * N R 
Co, DCMm, 226 FSupp 651, affd. CA. 342 
F2d 799. cert den 86 Sa 80, 382 US 834, IS 
LEd2d78 

Miss —New Orleans & N E R. Co v Burney, 159 So 2d 
85. 248 Miss. 290 

§ 748. — Effect of Statutes or Or¬ 
dinances 
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30. Mo —Grace v Smith, App, 270 S W 2d 79, alffd, 
Sup, 277 S W 2d 503, 365 Mo 147 

33. Fla>—Adams v Florida East Coast Ry Co, App, 
179 So 2d 374. 

34. Fla—Flonda East Coast Ry Co v Soper, App, 
146 So 2d 60S 

Tex—CJS. dted in Ware v Texas * P Ry. Co, 
Civ App., 302 S.W 2d 702, 705, err ref no rev err 

§ 749. -Violation of Statutes or 

Ordinances 

39. US—Southern Ry Co v Campbell, CAOa, 
309 P,2d 569—Oraham v Seaboard Air Lme R 
Co, DCSC, 250 FSupp 566 

Ariz—Southern Pac Co v Baca, 268 P2d 968, 77 
Anz. 173 

Cal —Whinery v. Southern Pao. Co, 85 CsLRptr. 649, 
6CA3dl26 

Oa—Seaboard Coast Lme R. Co v. Wallsoe, 181 
SE2d 542, 123 GaApp 490 

Mo.-OrttJc V Smith, 277 SW.2d 503, 365 Mo 147 

Old—Missoun, K * TR Co. v Dodson, 356 P2d 
1079 

41. Neb.—Carter v Chicago, B * QR Co, 121 
N.W2d 44, 175 Neb. 188 

38, No UibiUiy arifiiig from violation of out¬ 
dated atatute 

La.—MoCmy v minels Cent Ry Co, App, 244So.2d 
877. 

§ 750. Means of Controlling Trains 

page 1399 

55. US^Levendosky v Oh i oa g o, M, St P.dbBy 
Oo,CAJowa, 223 F2d395 

§ 751. Pirecautiops atf to Pmom or 
Objects $een at or near 
CrossingB 

Library SefhrencM 
Rafliwads 

56. U S.—Brunner v. MMneapohs, St P '* S.&M.R 
Oo.,CA.Wk^.240rJd6M. 

Cal —Chambers v Southem Pac Oo, Xf7 PM 662, 
t48CAJd€y8 

Pk^-teRkv Wda0kv67 8^185. 

Ite..-4a]dwis V. Odrngu *' N.W. Ry. Ox, 171 
N.W2d 89. 283 Itei 15 

CaM lU Co of NJ, 99 A.2d423. 
27 NJAiper. 370 

S7» VJSfnASIm Ve Texas * |>c Ry. Co, CALa., 
195F2d545 
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Cal —Essiclt V Union Pac R Co. 6 Cal Rptr 208, 182 
CA2d456 

Fla—Martin v Rivers, 72 So2d 789 

Mont—Sztaba v Great Northern Ry Co, 411 P2d 
379, 147 Mont 185 

Tex —Texas * Pac Ry Co v Meeks, Qv App, 338 
S W 2d 169, err ref no rev err, 

page 1400 

58. m— Farr V Chicago & El R Co, 121 NE2d 5, 
3 Ill App 2d 209 

Mass—Canty v New York. NH * HR Co, 147 
NE2d 801, 337 Mass 38 

Mo —Bray v St Louis-San Francisco Ry Co, App, 
259 SW2d 132 

59. NJ-Jelinek v Sotsk, 86 A2d 684^ 9 NJ 19 

60. Ky—Hunt’s Adm’r v Chesapeake * O Ry Co, 
254SW2d705 

Tenn—Baggett v Louisville *NR Oo, 365 SW2d 
902, 51 Tenn App 175 

61. US—Brown v Louisville * NR Co., D CL a. 
135 FSupp. 28, affd, CA, 234 F2d 204 

Failure to determine adequacy of deaiance 

La—Patenotte v New Orleans Public Belt RR Com- 
missiOD, App, 118 So2d 270 

62. La —Williamson v Texas & P Ry Co, App, 66 
So 2d 621 

65. US—Brown v Louisville * NR Co, CALa, 
234 F2d 204—Howard v nimott Cent R Co, 
DCLa, 349 FSupp 141 

Ga—Seaboard Air Line R Co v HoUamon, 102 
SE2d 185, 97 0a App 16 
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67. U—Wheat v. New Orleans ft NXR Co, 163 
So2d 65, 245 U 1099 

Motorist obvioiisly unaware of train 

(3) Other cases 

Ala.—Southern Ry Oo v Hughes, 103 So 2d 324, 267 
Ala 418 

68. Cal —Nemer v Atchison, T ft S F Ry. Co, 319 
P 2d 770, 156 CA2d44S-Akersv City of Palo 
Alto, 14 Cal Rptr 767, 194 C A 2d 109 

Fla.—Lindsey v Seaboard Coastline R Oo, App, 248 
So 2d 518 

Or—Marks v Southern Pac Co„ 316 P 2d 523,211 Or 
339 

Utah—CJJS. cited in Lawxeqoe v Bamberger R. Co, 
282 P2d 335, 338, 3 Utah 2d 247 

70. US.—Kansas Cky Southern Ry Co v Wiggms, 
CALa., 234 FJ2d 128-Bkown v Lomiville ft 
NJl Go, CA U, 234 F 2d 204—Tew ftp Ry 
Co V Ubo?do,CA.U,257 P2d 587,oert den. 
79 S.Ct 314, 358 UjS. 928, 3 L^2d 3Q2-Ottil- 
ford Nat Bank ot QteeaApro, v. Soutbeni Ry, 
Co., DCNX!, 211 ESiqip. 1, revd on olh. grdi, 
Ci^ 319 F,2d 835, e«t dou 84 SLCt. 518, 375 
UJ 985, 11 tiSlZd 473—Kennisoa v. Musoun 
Paa R. Oo, D.CLa., 241 545—Ongnkr 

V Bepdix»vGJLhAiii.,439F2dS7 

Ark—Shermani v. Mosonn Pac. R Co, 383 SW2d 
881, 238 Axk 554 

Fk.—Apukchh^ Nocthem R Oo v T^us, App, 114 
So.2d 33, op quashed, Siqi, 130 So 2d S80~Atlaii- 
tio Coast Lme R, Oo v Walker, App, 113 So 2d 
420 

ULr-Rakea v. SooUinn Ry Co, 290 NJB2d 421, 8 
llLA|ip3d 877 

La^~Gilvett Fire Ins Go v Texas ft P. Ry. Co^ App., 
5S So2d 693—CJJS. died in Fraddla v Texas ft 
N.OJR. Co, App. 86 SoOd 414,417. 

On—Marks V SoudmPiae Co, 316P2d 523,211 Or 
539 

Tex—Mtssoun-Kansts-Texas R, Co of Tex v Beas¬ 
ley, Qv Apps 321 S WJd 938, err ref no rev. err 
Doty to yield right of way 

U,S,—Northern Pao Ry Go. v. Z o nteth Bros., loo., 
DCbfinii., 161 FSupp, 769i mod on oth grds, 
CA,263 F2d 194, 

Or—Brown V Spokane,? ftS.Ry Co, 431 Pt2d817, 
248 Or. no 
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look and liaten before crossing 
(1) Ala—Southern Ry Co v McCamy, 120 So 2d 
695. 270 Ala 510 

La—Thenot v Texas Sc NOR Co. App. 220 So 2d 
563. wnt tef 222 So2d 886. 254 U 142 

72. US—Allen V Texas ft P Ry Co, DCU. 96 
FSupp 520. affd, CA. 195 F2d 545—Allen v 
Texas ft Pae Ry Co, supra, n 57—Bnmner v 
Minneapolis, St P ftSSMR Co.DCWis, 139 
FSupp 424. affd. CA. 240 F2d 608 Citing 
Wisconsin law 

Ark—Miasoun Pac R Co v Yaihiough, 315 SW2d 
897. 229 Ark 308 

La —Hymel v Texas ft N O R Co. Ai^, 145 So 2d 
13S—Wheat v New Orleans ft NER Go. 163 
So2d 65. 245 La 1099-areaux v Texas ft P Ry 
Co. App. 176 So,2d 640, writ lef 178 So 2d 660, 
248 La 373, motion to remand over, 182 So 2d 
551 

Md-~Seanv Baltnnoce ft O R Co, 14S A 2d 366, 219 
Md 118 

Mass—Pooles v Boston ft Maine RR. 102 NE2d 
433, 328 Mass 165 

Miim.—Sdirohtv Voll,71NW2d 843,245Minn 114 
Miss.-Ouin M ft O R Co V Oruhbs, 260 So 2d 837 
Xlo—HiUhonse v Thompson. 240 SW2d 224. 241 
MoApp 859, revd on oih gtds. 243 SW2d 531, 
362 lifo 700—Reedy v Missoun-Kansas-Texas R 
CO., 347 SW,2d 111—Bunch v Missouri Pac R 
Go, 386SW2d40 

NY.—Vaddlv LonglslandR Co, 171 N YS2d 306, 
6 AJDJZdSS. 

S.C—Rock V Atlantic Coast Line R Co, 72 SE2d 
900^ 222 S C 362—Bnunlett v Sonthem Ry Co. 
108SE2d 91,234SC 283 

A llranan it under no dnij, etc. 

U.S—Miaioun-Kanias-Texas R Co of Tex v Lane, 
CATex, 213 F2d 851 

Stalled car 

(1) Or—Marks v Southon Pac. Co., 316 P.2d 523, 
211 Or. 539 
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73. US —Levendosky v Chicago, M., St P ft P Ry 
Co, CA Iowa, 223 F 2d 393—Gagnier v Bendix* 
eii,CAMtitn.439F2dS7 
Ala—Southern Ry Co v McCamy, 120 So 2d 695, 270 
Ala 510 

Fla—Loftm v. Nottn. 86 So 2d 161, 59 A L R 2d 1257 
Go—Qeorgui Southern ft FR Co v Haygood. 119 
SJB2d 277, 103 OaApp 381—Northern Freight 
Lbes. Inc v. Southern Ry Co, 132 SE2d 541, 
108 OaApp 189 

Ind.—Centnl Indiana Ry. Co v, Anderson Banking 
Co., 240 NE2d 84a 143 ZikLApp. 396 
La.—Hljmici V. Texas ft N O R Co , App , 145 So 2d 
138—Breasgt v Tens ft P Ry Go, App, 176 
So2d 64a wnt ref 178 So.2d 66a 248 U 375, 
ipodon over. 182 So.2d 551 

Mich-^bichtbal v New York C«t R Go, SS N W2d 
92. 334 Mich. 536 

Mo—See v. WabaSh R Co, 259 S.W2d 828. 

Mont—Sxtaba v. Oreai Northem Ry. Co., 411 P2d 
379, 147 Mont 185 

Or.r-4darkav Southern Pae.Go.316B2d 523* 211 Or 
539 

74w Uaho-rlueas v Umoo Fae. R. Ox, 241 P2d 
1178, 72 Idaho 390 

Mfam—Fosdev Notthera Pac. Ry. Cow, 63N W2d IL 
241 Mum. 246 

74, Or.—Marks v Soothem Pee. Co., 316 F2d S23, 
211 Or. S39 

77. UA—Bnaks v. Chfotpeake ft O Ry Ox* C A 
Mich, 398 F.2d 889 

QL—mggioav Baltiiiioi«ftO.R Co, 147 N E2d 714, 
16 m App.2d 227 

kwir^CJJS. cilai In laeper v. Chicago Oieat Weatem 
Ry. G(X,84NW2d 21, 28,248 1owa 1286. 

Mb.—HUUiouae v. Thompaon, supra, n. 72 
N.l|~4)i PrUo V. Boston A Maine R.R, 120 A2d 
331, too N.a 63. 
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NJ —Duffy V Bill, 160 A2d 822, 32 N J 278 
Or—Brown v Spokane, P ft S Ry Co. 431 P 2d 817, 
248 Or no 

S C —^Rock V Atlantic Coast Line R Co, 72 S E 2d 
90a 222SC 362 

Tex—CJS cited m Ware v Texas ft P Ry Co, 
Civ App, 302 S W 2d 702, 705, err ref no rev err 
Utah—Lawrence v Bamberger R Co, 282 P 2d 335, 3 
Utah 2d 247 

White ofaject sera at crossing precludes assumption 
that object is not a human bang 
US—Conry v Baltunore ft OR Co, DC Pa, 112 
FSupp 252, affd, CA, 209 F2d 422 
78. Torn—^Prater v Louisville ft NR Co, 438 
SW2d 68, 59 TennApp 82, app after remand 
462 SW2d 514, 62 TennApp 318 
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83. US —Kansas City Southern Ry Co v Wiggins, 
CALa,234 F2d 128 

La—Hartford Fire Ins Co v Texas ft NOR Co, 
App. 70 So 2d 767 

84. Mich —Aetna Ins Co v Detroit ft T S R Co, 93 
N W 2d 272, 354 Mich S80 

87. Pa —^Manno v Pennsylvania R Co, 119 A 2d 
836, 180 Pa Super 179 

88. Under Tennessee statnte 

(8) US—LomsviUe ft NR. Co v Farmer, CA 
Tenn, 220 F2d 90. reh den 224 F2d 599 

(9) Tenn—Jones v Louisville ft Nashville R R, 241 
S W 2d 572, 192 Tenn 570-0n v St Loum-^ Pran-^ 
cisco Ry Co, 348 SW2d 809, 48 TennApp 448 

(IS) Tenn—On v St lxmis>8an Francosco Ry 
Co. 348 SW2d 809, 48 TennApp 448—Baggett v 
Louisville ft N.R. Go» 365 SW.2d 902, 51 TennApp. 
175—Union Ry Co v Jinks. 402 SW2d 495, 35 
TennApp 491 

§ 756. Willftil, Wanton, and Unau¬ 
thorized Acts 

Library References 
Railroads «»389(1, 2), 340(1, 2). 
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85. Mo —CsiTow v Tenmnal R Au’n of St. Louis, 
App., 267 SW2d 373. 

87. Fa—Geden v Pennsylvania R Co, 161 A 2d 
395, 400 Pa 240 

W Va—Chesapeake ft O Ry Co v Hartwell, 95 
SE2d46Z, 142 WVa.318 

88. Other statesamts 

Cal.—Givens v Southern Pac. Ca, 14 Cal Bptr 736, 
194CA2d39 

Pa—Oeelen v. Pennsylvania R. Go, 161 A2d 595, 400 
Pa. 240 

90. U S.—Turner v Atlaptic Coast Line R Co, C A 
Ala, 222F.2d337. 

Gondnet held not wfllOd or wantoa 

(2) US—OoiB V Baltunore ft OR Co.. CAPa, 
355 F 2d 649—Sturdevant v. Ene Lackawanna R. Co., 
DCPa., 319 FSupp. 732, alM, CA. 458 F2d 1214 
Ala—Tenmnal Transport Co v, Cental of Oeorgii 
Ry^ 133 So 2d 29» 272 Ahu 495, 
m—Hcrghmd v. New Yock, C ft 3t* L.IL Ca, App, 
274NE2d671, 1 X]lApp^3d968 
Midi -^.aCeoix v. Grand Western R Oa, 152 
N.WJM 656, ^79 Mioh. 417. 

Mina^-Periems v. Nstional BlR. Pusebger Gorp., 289 
N.W2d462 

Ohio—Matkovich v, Fean Cent Co*, 431 

N.E2d 652, 69 Ohio 8t2d 2ia 28 0.03d 224. 

91. Pa.—Emrtch v. Peainiflvaaia R. Ga» 67 YbiiB. 
Leg.Rea 49 

92. Ana—Bryan v.SoudiamPaa Co* 286 P2d 761, 
79 Arm 2S3,50ALRJdl ' 

98, U<S.>r--8aayb»v,PannCiitLTaiis|xGb.r 
438 F^upp. 65. 
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However, the negligence of one not 
employed by a railroad company is not, 
ordinarily, to be imputed to 

14.5. Guard employed by constmetion con¬ 
tractor 

La—Oliver v Illinois Cent R Co, App. 135 So 2d 
521 

One employmg a railroad as an inde¬ 
pendent contractor may be vicariously 
liable to a third party due to the rail¬ 
road’s negligence 

14.10. US—^Morris v Baltimore ft OR Co, DC 
W Va, 349 FSupp 649 

§ 757. Proximate Cause of liqury 
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15. US—Whidock V US, DCVa, 304 FSupp 
1020 

Ark —Chicago, RI ft P R Co v Gray, 453 S W 2d 
54, 248 Ark 640 

Cal —Greeneich v Southern Pac Co, 11 Cal Rptr 235, 
189 CA2d 100 

Ga—Hathcock v Georgia Northem Ry Co, 83 S E 2d 
329, 90 Oa App 533—Central of Ocorgia Ry Co 
V Brower, 128 S E 2d 926, 218 Ga 525, conf to 
129 S.E2d 401, 107 OaApp 216 
HI — Ste&n V Elgm, J ft E R Co , 120 N E2d 52, 2 
HI App 2d 300 

Ind —Carmichael v Baltimore ft O R Ca, 98 N E 2d 
698, 121 Ind App 463 

Ky.—Hunt*! AdmV v. Chesapeake ft O. Ry Co, 254 
S W.2d 70S—Layman v Chesapeake ft Q Ry Ca, 
266 S W2d 111—TiUeiy v Louisville ft N.R Co, 
433 S.W2d623 

Tex —Missouri-KanBas-Texas R. Co v Wagner, Qv 
App, 400 S W 2d 357, err. ref no rev err 

Sudden emergency 

Tex.—Kansas City Southern Ry Co v Flowers, Civ 
App, 336 S W 2d 235, err ref no rev err 

16. US—Umon Pac R, Go. v Jarrett, C A Idaho, 
381 F2d 597. 

19. US->Clucago, B ft Q.R Co, v Bemnger, CA 
Neb, 373 P2d 854 

Ky—Ulmots Cent, RR, v. Yinoeut, 412 SW2d 874 
21. US—Bolam V Louisville ft NR. Oa. CAOhiOr 
295 F2d 809 

23. Tex—Pate v. Southern Pac. Trtuup Oo, Qv. 
App, 567 S.W.2d 805, err ref no rev eir 

27, US—Gross v. Southern Ry Co, CAGa, 446 
F.2d 1057. 

Statute or ordugnoe not tiolated 
Ala—Coe v LoouviUe ft N,R Oo, 130 So 2d 32, 272 
Ala. ns. 

28. U S —Smrthem Ry Co v Miller, C A Tenn, 285 
F2d 202, 85 AL.R.2d842 

Tens.—Little v, NashvlUe, C ft St L Ry Co. App, 
281 S.W2d 284v 39 TnmApp. 130. 
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29. Gsl —Deiholel v. Atohi|(m,i T. ft SJP By. Oo^ 

272 P.2d 7L 126 G.A.2d 393, , 

30, US.—Ludwig V Chesapeake A O. Ry, Oo., D.C 
Midi, 229 F Supp. 61, alM. in part and vaa on 
loth 1 ^, CA, 13$ F2d 6Zl, cert den 85 ftCt 
648. 379 U,Si 96a U LM2d 555, app. after 
remand, CA., 3IS9 F2d 857, oert, den. 86 S.a 
1203, 383 VS, 946, 16 tfiUd 208 

Acta or omiaaioni held not gBrojfimatir emne 
(2) lad,—Carnnohaal v. Baltitnora ft OJl Oo, so* 
pra. a 13, 

(4) V, Seaboard CoudiM It Co, 

App., 248 So 2d 518 

Oo-Joyoea Gao«in, S. ft Pi Ry. Ga^ 1788AM 575, 
122 OnApfx 712, 
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La—McCray v Illinois Cent Ry Co, App, 244 So 2d 
877 

Ohio— Gigliotti V New York, C & St LR Co, 157 
NE2d 447, 107 Ohio App 174 

Wis—Dombeck v Chicago. M, St P APR Co, 129 
NW2d 185, 24 Wi$2d 420 

34, Mo—Blacky Kansas City Southern Ry Co, 436 
SW2d 19, stating Kansas law 

36. Icy streets 

Wash —Wnght v Oty of Kennewick, 381 P 2d 620,62 
Wash 2d 163 

37. Ga—Hathcock v Georgia Northern Ry Co, su¬ 
pra, n 15 

NJ—Pangborn v Central R Co of NJ, 108 A 2d 
276, 32 NJ Super 289, affd in part and revd in 
part on oth gids 112 A2d 705, 18 NJ 84 

38. US—Atlantic Coast Line R Co v Freeman, 
CAAla, 193 F2d 217, cert den 72 SCt 771. 
343 US 935, 96 LEd 1343 

Kan—Kendrick v Atchison, T&SPRCo.320P2d 
1061, 182 Kan 249 

Qr-Koch V Southern Pac, Co„ 513 P 2d 770, 266 Or 
335, app after remand 547 P 2d 589, 274 Or 499 

39. US—Emeiyv Northern Pac R Co,CA.ND, 
407 F2d 109 

Ga—Terry v Central of Georgia Ry Co, 132 S E2d 
573, 108 GaApp 204 

Va—Atlantic Coast Lme R, Co. v Withers 65 SE2d 
654, 192 Va 493, applying North Carolina rule 
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40. Cal—Deshotel v Atchison, T A S.F Ry, Co, 
supra, n 29— Jensen v, Southern Pac Co, 276 
P2d 703,129 C A 2d 67 

42. Ind-Holtz V, Elgin, J. ft E Ry. Co., 98 N£2d 
24S, 121 bid App 175, stating Illinois law 

43. Kan—Garrison v St Louis ft $ F Ry Co., 271 
P2d 307, 176 Kan. 548 

44. NC—Jones v, Atlande Coast Line R Co, 70 
S£2d 669,235 NC 640 

48. Ga—Southern Ry. Co v Elliott, 91 SE2d 775, 
93 Ot App. 370 

49. Pa—Boyle v Pennsylvania R Co, 170 A 2d 865, 
403 Pa 614 

§ 768. Defects or Obstructions 
at Crossings 

Library References 
Railroads «»387(2). 
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SI. U-S-Uppinaon v Wib.di R COh CA.ni., 29$ 
F2d 577—Brown v. Seaboard Coastline ER., 
CAOa,40SF2d60l 

lod-New York Cent E Co, v Sboll, 146 NE2d 
565,128 bid App 134 

Kan—Harmon v Atchison, T. ft S.F. Ry. Co, 233 
P2d489, 171 Kan 403 

KC-Frioe v Seaboard Air Line R Co., 161 SE2d 
S90,274NC 32 

Okk—Wdion V Ouciio, R1. ft P R Co*» 429 P 2d 
763 

92. Ala.—Alabama Great Soothem E Co, v Btthopb 
89 So2d 738p 265 Ala 118, 64 ALE2d 119a 

53s Ala.»-^Alabim Orem Southern E Go. V. Bii^ 
68 So 2d 53a 259 Ak. 629. 

in-Mha V Blim, J ft EE Ca, 120 NE,2d 52, 2 
mAnp2d300 


Minn—Nelson V Minneapolis, St P &SSMR Co, 
108 NW2d 720, 260 Minn 61 
N Y —Brookins v Pennsylvania R Co, 110 N Y S 2d 
541, 202 Mist 467, affd 117 NYS2d 676, 280 
AppDiv 1037 

56. Ohio—Canterbuiy v Pennsylvania R Co, 107 
NE2d 115,158 Ohio St 68 

Automobile Dnven into cars or tram 
(1) U S —Shofiier v Uhnois Cent R Co, D C Miss, 
188 FSupp 422, affd. CA, 300 F2d 188, reh den 
302 F2d 266 
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62. Motor vehicle dnven into cars 
0) Fla—Goff V Atlantic Coast Line R Co, 53 
So 2d 777 

§ 769. -Gates» Signals, or Flag¬ 

men at Crossings 

65. US—Illinois Cent R Co v Kean, C A Iowa, 
365 F.2d 785 

Ill —Kutsenkow v Chicago ft NW Ry Co, 240 
NE 2 d 805, 99 ni. App 2d 265 
Or—Murphy v Southern Pac Co, 355 P2d 236, 223 
Or 522 

Tex—Hasting. Central Sur Ins Co, Intervenon v 
Texas ft P Ry. Co., Qv.App, 313 SW 2d 344 

66. NJ-Dufiy v Bill, 160 A2d 822, 32 NJ 278 

Defective Signals 

NJ-5tewart v Norton, 80 A2d 111, 6 NJ 591 

page 1417 

69. Tex —Texas ft P Ry. Co v Salazar, Civ App, 
458 SW,2d 116, err ref no rev err, 

70. U.S -Pearson v Baltimore ft 0 R Co, C A Ind, 
200 F2d 569 

Ala —Wojciechowski v Louisville ft NR Co, 173 
So 2d 72. 277 Ala 528. 

§ ' 7 g 0 . —Sigit^, Lights, or 
Lookouts on Trains or 
Can 

Library References 
Railroads «»837{6). 

72. ArK.-Chicago, RI ft P. Ry Co v Gipson, 439 
S.W2d 931, 246 Ark 296, 967, 

73. US—Helgesonv Chicago,RI,ftPR Co,DC 
Minn,, 123 F.Supp 175—Isgett v Atlantic Coast 
LineR Co, C,ASC, 328 F2d 364 

Ala—Southern Ry, Co v Carter, 160 So 2d 628, 276 
Ala. 218, 

Idaho—Ineas v Union Pac E Co, 241 P2d 1178, 72 
Idaho 390. 

Ky—Louisville ft NR Co v Hyik 239 8 W2d 936 
Minn—Winge v. Minnesota Transfer Ry Co, 201 
N.W,2d 259, 294 Miim 399 
NJ-Oufiy v, BHl, 160 A 2d 822, 32 NJ 278 
Tex—Miisourh-Eansaa-Texas R Co v Wagner, Civ. 
App, 400 SWJd 357, err, no rev err 

75. N.M-ApodaoaV Atchison. T ft SFRR, 354 
P2d 524,67K.M 227 
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